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REPORTS  of  CASES  ARGUED  and  DETERMINED 
in  the  COURTS  of  EXCHEQUER  and  EX- 
CHEQUER CHAMBER,  at  Law,  in  Equity,  and 
in  Error,  from  Hilary  Term,  4  and  5  GEO.  IV.  to 
Michaelmas  Term,  5  GEO.  IV.,  both  inclusive. 
By  THOMAS  M'CLELAND,  Esq.,  of  Gray's  Inn, 
Barrister-at-Law.     London,  1825. 


[1]    Reports    of    Cases    Argl'ed    and    Determined    in    the    Court    of 
Exchequer,  Hilary  Term,  4  &  5  Geo.  IV.  and  the  Sittings  after. 

Memoranda. 

During  the  last  vacation.  Sir  Robert  Dallas,  Knt.,  resigned  the  office  of  Chief 
Justice  of  the  Court  of  Common  Pleas,  held  by  him  since  the  year  1818;  and  was 
succeeded  by  Sir  Robert  Gitford  Knt.,  his  Majesty's  Attorney  General,  who  was  on 
that  occasion  raised  to  the  peerage,  by  the  title  of  Baron  Giflford,  and  appointed 
Deputy  Speaker  of  the  House  of  Lords. 

William  Alexander,  Esq.,  a  Master  in  Chancery,  was  appointed  to  the  office  of  Lord 
Chief  Baron  of  this  Court,  vacant  by  the  death  of  Sir  Richard  Richards,  Knt,  who  had 
presided  here  since  the  year  1817,  and  was  knighted. 

Sir  J.  S.  Copley,  Knt.,  King's  Serjeant,  his  Majesty's  Solicitor  General,  was 
promoted  to  the  office  of  Attorney  General,  vacant  by  the  resignation  of  Sir  Robert 
GiflFord,  Knt. 

Charles  Wetherell,  Esq.  (patent  of  precedence),  was  appointed  to  the  office  of 
Solicitor  General,  vacant  by  the  resignation  of  Sir  J.  S.  Copley,  and  was  knighted. 

William  Wingfield,  Esq.,  one  of  his  Majesty's  Counsel,  learned  in  the  law,  resigned 
the  office  of  Chief  Justice  of  the  Brecon  circuit,  and  was  appointed  a  Master  in 
Chancery. 

In  this  term,  Michael  Xolan,  Esq.  one  of  his  Majesty's  Counsel,  learned  in  the  law, 
was  appointed  Chief  Justice  for  the  Brecon  circuit,  vacant  by  the  resignation  of 
W.  Wingfield,  Esq. 

Thomas  Jervis,  Esq.  (patent  of  precedence),  u-as  appointed  to  the  office  of  Second 
Justice  for  the  Chester  circuit,  vacant  by  the  death  of  Samuel  Marshall,  Esq.,  Serjeant 
at  Law. 

Henry  William  Vincent,  Esq.  was  appointed  to  the  office  of  King's  Remembrancer 
vacant  by  the  death  of  the  Right  Honourable  Thomas  Steele  (vide  p.  45,  post). 

In  the  vacation  after  this  term,  Lord  Giff'ord  resigned  the  office  of  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas,  and  was  appointed  to  the  office  of  Master  of 
the  Rolls,  vacant  by  the  death  of  Sir  Thomas  Plumer,  who  had  held  it  since 
Michaelmas  vacation,  1818;  and 

Sir  William  Draper  Best,  Knt.,  one  of  the  Judges  of  the  Court  of  King's  Bench, 
was  appointed  Lord  Chief  .Justice  of  the  Court  of  Common  Pleas,  vacant  by  the 
resignation  of  Lord  Gilford. 

[2]  M'Clure  v.  Pringle.  23d  January  1824. — A.  arrests  B.  in  breach  of  good 
faith,  on  five  promissory  notes  of  1001.  each,  but  discharges  him  out  of  custody 
on  terms,  one  of  which  is  the  payment  of  two  of  the  notes.     A.  afterwards  serves 
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B.  with  serviceable  process  for  the  balance,  but  does  not  file  a  declaration  ;  and 
eventually  eiidoises  the  three  remaining  notes  which  are  overdue,  to  C,  who  takes 
them  without  enquiry.  C.  holds  B.  to  bail.  B.  held  entitled  to  be  discharged 
out  of  custody,  as  to  the  last  action,  on  entering  a  common  appearance  ;  but  not 
to  a  stay  of  proceedings,  until  the  two  former  actions  were  discontinued. 

[S.  C.  13  Price,  8.] 

The  defendant,  George  Pringle,  borrowed  5001.  from  his  brother  Kenneth  Pringle, 
in  June,  1822,  on  the  following  terms,  which  were  reduced  to  writing  by  Kenneth,  but 
signed  by  neither.  The  principal  to  be  repaid  in  yearly  payments  of  1001.  ;  plate,  to 
th"e  amount  of  1001.  or  upward.s,  to  be  lodged  with  Kenneth  as  part  security  ;  bills 
to  be  granted,  at  stated  dates,  for  the  repayment ;  a  bond  to  be  entered  into,  to  pay 
201.  annually  during  their  mother  and  sister's  life  time.  The  bond  was  executed,  but, 
instead  of  the  notes  agreed  upon,  live  promissory  notes,  payable  one  day  after  date  to 
Kenneth  Pringle,  or  his  order,  were  made,  signed,  and  delivered  by  defendant  to  him, 
at  his  suggestion  and  solicitation  expressed  by  letter,  which  also  stated  that  that  varia- 
tion "would  not  alter  the  arrangement."  'Ihe  plate  was  not  deposited.  In  con- 
sequence of  this,  defendant  was  arrested  the  22d  November  following,  on  a  special 
capias,  at  the  suit  of  his  brother,  for  the  whole  .5001.  ;  but  liberated,  on  giving  bills  at 
a  short  date,  accepted  by  his  solicitor,  Mr.  Elliot,  (who  was  not  then  aware  of  the  con- 
ditions of  the  loan)  for  2001.,  and  lodging  plate  of  the  value  of  1001.  On  these  bills 
being  honoured,  the  lender  required  immediate  payment  of  the  remaining  3001.  ;  and 
aftei'a  good  deal  of  correspondence  and  negoeiation  between  him,  the  defendant,  and 
their  respective  solicitors,  caused  the  defendant  to  be  served,  on  the  20th  May,  1823, 
with  a  copy  of  a  serviceable  capias,  at  his  suit.  To  this  an  appearance  was  entered  ; 
but  the  plaintift"  in  that  action  did  not  file  a  declai-ation.  A  short  time  previous,  Elliot, 
having  in  the  mean  time  discovered  the  terms  of  the  original  agi'eement,  suggested  to 
the  plaintiff  in  the  last-mentioned  action,  by  letter,  that  he  [3]  would  find  it  difficult 
to  recover  the  balance  by  legal  proceedings.  He  replied,  that  "if  there  were  any 
difficulty  in  him  suing  his  brother,  he  would  endorse  the  bills  over  to  his  banker,  or 
some  other  person  ;"  and  eventually  did  endorse  the  three  notes,  in  the  July  ensuing, 
to  the;plaintift"in  this  action,  who  caused  them  to  be  presented  to  the  defendant  for 
payment.  On  this  taking  place,  Elliot  wrote  to  the  indorsee,  apprising  him  of  the 
circumstances  of  the  original  loan,  and  all  the  subsequent  transactions,  including  the 
antecedent  action  and  the  arrest.  No  notice  of  discontinuing  the  action,  commenced 
by  K.  Pringle,  was  given  to  the  defendant ;  but  on  the  2-5th  of  last  September,  he  was 
again  arrested  at  the  suit  of  the  indorsee,  for  the  value  of  the  three  notes.  The  plate 
still  remained  in  the  Render's  possession. 

Wightman  obtained  a  rule  in  last  term,  on  an  affidavit  of  these  facts  by  the  defen- 
dant and  his  solicitor,  calling  on  the  plaintiff  to  shew  cause  why  the  defendant  should 
not  be  discharged  out  of  custody  as  to  this  action,  on  entering  a  common  appearance ; 
and  why  the  proceedings  in  this  action  should  not  be  stayed,  until  the  two  actions 
brought  by  K.  Pringle  for  the  same  cause  were  discontinued ;  and  all  proceedings  in 
the  mean  "time  to  be  stayed.  Subsequently  the  rule  was  enlarged  till  the  first  day  of 
this  term. 

Chilton  now  shewed  cause,  upon  an  affidavit  by  the  plaintiff,  stating  that  he  had 
received  the  three  notes  in  question  about  the  middle  of  the  month  of  June  last,  in 
payment  of  a  debt  from  K.  Pringle,  without  any  collusion  ;  and  that  he  did  not  know 
at  the  time,  of  any  agreement  having  been  entered  into,  that  the  notes  were  not  to  be 
enforced,  but  by  yearly  instalments ;  but  not  (as  it  appeared)  shewing  that  he  had 
enquired  into  the  reasons  of  the  notes  being  over  due,  when  he  took  them ;  or  that 
he  had  subsequently  applied  to  the  indorser  for  payment  of  [4]  them  ;  or  that  the 
amount  of  them  was  still  due  to  him  from  the  indorser.  In  opposition  to  the  part  of 
the  rule  for  discharging  the  defendant  out  of  custi  dy,  it  was  submitted,  that  the 
ma.xim  "nemo debet  bis  vexari  pro  eadem  causa"  did  not  apply  here  ;  because,  by  the 
compromise,  which,  it  was  contended,  took  place  on  the  liberation  of  the  defendant  in 
the  first  action,  the  original  agreement  and  cause  of  action  must  be  considered  to  have 
been  abandoned,  and  a  new  one  adopted  in  its  stead  by  the  parties.  If  this  were 
denied,  and  the  continuance  of  the  agreement  insisted  on,  then,  the  defendant  having 
been  discharged  out  of  custody  in  the  first  action  as  a  matter  of  indulgence,  at  his  own 
and  his  solicitor's  request,  for  the  purpose  of  attending  to  his  affairs,  might  be  lawfully 
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arrested  a  second  time  for  the  same  cause.  The  case  of  Penfold  v.  Maxwell  (\  Chitty, 
275,  in  notis),  was  an  authority  for  this  ;  in  which  it  was  held,  that  where  a  defendant 
is  let  out  of  custody  at  his  own  request,  to  give  him  an  opportunity  of  attending  to 
his  business,  he  may  be  again  arrested  on  the  same  affidavit.  The  second  action  was 
no  bar  to  the  second  arrest,  because  it  was  not  bailable ;  there  being  a  case,  Davison  v. 
Clewotk  (ibidem),  where  it  was  held,  that  if  the  first  action  were  not  bailable,  though  it 
be  pending,  plaintiff'  may  arrest  in  a  second  action  for  the  same  cause.  AVith  regard 
to  the  other  part  of  the  rule,  he  was  not  aware  of  any  giounds  on  which  it  could  be 
attempted  to  be  supported. 

Garrow,  B.  The  plaintiff'  here  takes  notes  which  are  over  due,  without  making 
enquiries  ;  he,  therefore,  stands  in  the  same  situation  with  the  indorser,  who  could  not 
arrest  the  defendant,  having  already  arrested  him  for  a  cause  of  action  which  includes 
this.  Does  it  not  follow  as  a  consequence,  that  the  party  ought  to  be  discharged  on 
filing  common  bail  1 

[5]  Wightman,  in  support  of  the  rule,  cited  Moiling  and  Others  v.  Bvckholti 
(3  Maule  &  Selwyn,  153),  but  was  stopped  by  the  Court — 

Grah.^m,  B.  We  have  no  doubt  about  this  case.  These  notes  were  enforced 
before,  by  the  first  arrest ;  the  original  payee  could  not  arrest  again  for  them ;  and 
the  plaintiff  stands  in  the  same  situation  with  the  original  payee :  the  rule  must  be 
made  absolute. (6) 

Wightman,  as  to  both  members? 

Graham,  B.     No. — As  to  the  defendant's  being  discharged  out  of  custody  only. 

HuLLOCK,  B.     There  is  no  pretence  for  the  other  part  of  the  rule. 

Rule  absolute,  as  to  the  defendant's  being  discharged  out  of  custody. 

[6]  Langdon  v.  Rossiter,  a  Prisoner.  January  23d,  26th  &  31st:  February 
4th  &  10th,  1824:. — A  person  who  has  lain  in  prison  above  twelve  successive 
calendar  months,  in  execution  upon  a  judgment  for  damages  under  201.,  is  entitled 
to  be  discharged  out  of  custody  forthwith,  as  to  such  execution,  on  a  proper 
application,  under  the  48  G.  3,  c.  123,  s.  1  ;  notwithstanding  he  had  previously 
been  brought  up  under  the  compulsory  clauses  of  the  Lords'  act,  refused  to 
deliver  in  a  schedule  of  his  effects,  and  been  in  consequence  remanded. — The 
48  G.  3,  c.  123,  s.  1,  applies  only  to  cases  of  persons  in  execution  upon  judgments 
in  civil  actions. — The  Lords'  act  gives  no  authority  to  remand  a  prisoner  refusing 
to  give  in  an  account,  otherwise  than  geneially.  If  a  prisoner  be  brought  up  by 
rule  of  Court  under  the  compulsory  clauses  of  the  Lords'  act,  on  a  day,  after  the 
first  seven  days  of  the  term  next  ensuing  the  expiration  of  the  twenty  days' 
notice,  required  by  that  act,  he  cannot  be  called  upon  to  give  in  upon  oath  an 
account  of  his  estate. 

[S.  C.  13  Price,  186.] 

The  defendant  was  committed  to  the  Fleet  prison,  the  12th  January,  1822,  at  the 
suit  of  the  plaintiff".  The  action  was  proceeded  in,  a  writ  of  enquiry  executed,  and 
the  damages  assessed  at  151.  lis.  Sd.,  exclusive  of  costs.  In  Trinity  term,  the  defen- 
dant was  charged  in  execution  in  this  court  upon  the  judgment ;  and  was  detained  in 
custody,  at  the  plaintiff"s  suit  only,  till  the  present  term.  He  had  been  brought  up 
by  rule  of  court,  under  the  compulsive  clauses  of  the  Lords'  act,  on  the  25th  of 
November,  in  last  Michaelmas  term  ;  but  that  not  being  within  the  first  seven  days 
of  the  term  next  ensuing  the  expiration  of  the  twenty  days'  notice,  required  by  that 
act,  he  was  remanded,  without  being  called  on  to  obey  its  further  provisions. 

Jones,  D.  F.  the  first  day  of  this  term,  obtained  a  rule  under  the  stat.  32  Geo.  2, 
c.  28,  ss.  16,  17,  for  bringing  the  Defendant  into  court  on  the  26th  January,  to  deliver 
in  a  schedule  of  his  eff'ects,  and  assign  the  same  for  the  benefit  of  the  plaintiff. 

Chilton  afterwards,  on  the  same  day,  obtained  a  rule,  under  the  48  G.  3,  c.  123, (a) 
for   the   relief  of  debtors   in  [7]  execution  for  small  debts,  to  shew   cause   wh}^  the 

(6)  Fide  Tinson  v.  Francis,  1  Campbell,  19. 

(a)  This  statute  enacts,  that  "all  persons  in  execution  upon  any  judgment,  in 
whatsoever  court  the  same  may  have  been  obtained,  and  whether  such  court  be  or  be 
not  a  court  of  record,  for  any  debt  or  damages,  not  exceeding  the  sum  of  201.,  exclusive 
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defendant  should  not  be  discharged  out  of  custody  as  to  this  action,  the  debt  therein 
not  exceeding  201.,  and  the  defendant  having  lain  in  prison  above  twelve  months. 

January  26th. — The  prisoner  was  brought  up,  pursuant  to  the  order  of  the  23d., 
and  refused  to  deliver  in  a  schedule. 

Chilton  claimed  for  him  the  sixty  days,  allowed  by  the  32  Geo.  2 ;  and 

Jones  moved,  that  the  prisoner  should  give  in  a  just  and  true  account  of  his  property 
now,  or  at  the  end  of  sixty  days. 

The  Court  thereupon  made  an  order,  remanding  the  prisoner,  and  directing  him 
to  be  brought  into  court  the  first  day  of  next  Easter  term,  then  and  there  to  deliver 
a  schedule,  &c. 

January  31st. — Jones  shewed  cause  against  the  rule  of  the  23d,  for  discharging 
the  prisoner.  The  prisoner  having  twice  refused  to  give  an  account  of  his  property, 
has  been  remanded  in  order  to  compel  him  to  do  so,  or  to  bring  him  within  that 
provision  of  the  stat.  32  G.  2,  which  renders  a  refusal  at  the  end  of  sixty  days  more, 
a  transportable  offence.  But  it  may  admit  of  doubt,  whether  an  indictment  could  be 
sustained,  unless  the  sixty  days  were  days  in  continual  custody  ;  and  if  so,  the  prisoner 
could  not  now  be  released  under  the  48  G.  3,  without  holding  that  that  stat.  repealed 
the  32  G.  2.  But  such  was  not  its  eflect.  Its  object  was  merely  to  give  personal 
liberty  in  the  cases  which  it  specifies,  leaving  the  provisions  of  the  Lords'  act  untouched. 
But,  however  that  point  may  be  decided,  the  prisoner  is  not  now  in  a  condition  to 
claim  his  release  under  the  48  G.  3 ;  because  his  custody  has  been  changed  by  the 
order  of  the  Court  of  the  26th ;  and  he  is  no  longer  in  custody  solely  in  execution 
upon  a  judgment  in  a  civil  cause. 

[8]  Chilton,  in  support  of  the  rule.  As  far  as  the  circumstance  of  lying  in  prison 
for  twelve  months,  for  a  debt  under  201.,  entitles  a  prisoner,  on  application,  to  his 
discharge,  so  far  the  48  G.  3  is  a  repeal  of  the  Lords'  act ;  there  being  no  proviso 
therein,  that  it  should  not  extend  to  cases  where  the  compulsive  clauses  of  the  Lords' 
act  apply.  The  statute  is  in  favour  of  liberty,  and  ought  to  be  construed  liberally. 
The  plaintiff  here  has  been  guilty  of  groat  laches ;  because,  on  his  own  shewing,  the 
party  has  been  in  custody  two  years. 

HuLLOCK,  B.  The  question  which  the  Court  has  to  decide  is,  whether  the  pri.soner 
is  not  within  the  48  G.  3.  That  act,  however,  applies  merely  to  cases,  where  the 
prisoner  is  in  custody  in  civil  execution.  The  difficulty  here  is,  whether,  a  party  being 
in  custody  at  the  time  of  his  application  by  a  rule  of  court  made  in  consequence  of 
the  plaintiff's  proceeding  on  the  32  G.  2,  the  Court  can  now  make  an  order  to  discharge 
that  party  under  the  48  G.  3.  If  we  make  this  rule  absolute  now,  which,  liut  for  this, 
we  are  inclined  to  do,  the  one  order  will  be  contradictory  to  the  other. 

Garrow,  B.  Should  not  the  defendant  alter  his  course,  and  get  rid  of  the 
existing  order?  If  you  can  shew  that  the  order  to  bring  him  up  the  first  day  of  next 
term,  should  be  cancelled,  then  it  is  open  to  you  to  move  for  the  prisoner's  discharge 
under  the  48  G.  3. 

Agreeably  to  this  suggestion,  the  rule  was  by  consent  enlarged  till  an  application 
of  the  above  nature  should  be  made.     Accordingly, 

February  4th. — Sir  W.  Owen  moved  to  discharge  the  order  of  the  26th  January, 
quia  improvide  emanavit,  on  these  grounds  ;  1st.  That  it  was  repugnant  to  the  pre- 
[9]-vious  rule  of  the  23d  January,  and  that  the  two  custodies  under  the  orders  were 
inconsistent.  2d.  The  compulsive  clauses  of  the  Lords'  act  were  most  highly  penal, 
and  ought  to  be  construed  most  libei'ally  ;  but  they  contained  no  provision  whatever 
for  biinging  up  a  prisoner  to  give  in  an  account  on  more  than  one  occasion.  There 
was  therefore  no  authority  for  the  order.  3d.  There  was  a  period  of  much  more  than 
sixty  days  between  the  time  of  remanding  the  pri.soner,  and  the  first  day  of  next 
term ;  but  the  words  of  the  statute  ought  to  be  literally  complied  with. 

Jones  not  being  instructed,  Sir  W.  Owen,  at  the  suggestion  of  the  Court,  took  a 

of  the  costs  recovered  by  such  judgment,  and  who  shall  have  lain  in  prison  thereupon 
for  the  space  of  twelve  successive  calendar  months  next  before  the  time  of  their 
application  to  be  discharged,  as  thereinafter  mentioned,  shall  and  may,  upon  his  or 
their  application  for  that  purpose  in  term  time,  made  to  some  one  of  his  Majesty's 
superior  courts  of  record  at  Westminster,  to  the  satisfaction  of  such  court,  be  forthwith 
discharged  out  of  custody,  as  to  such  execution,  by  the  rule  or  order  of  such  court.'' 
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rule  calling  on  the  plaintiff  to  shew  cause  why  the  order  of  the  26th  January  should 
not  be  discharged,  and  the  rule  of  the  23d  January  made  absolute. 

February  10. — Jones  opposed  the  latter  rule,  and  supported  the  former,  repeating 
his  former  arguments. 

HuLLOCK,  B.,  having  referred  to  the  language  of  the  17th  section  of  the  32  G.  2, 
c.  28,  viz.  "and  if  any  prisoner  charged,  tVc.  and  who  shall  be  required,  &c.  shall 
neglect  or  refuse  to  deliver  in  such  just  and  true  account,  &c.  within  the  time  herein- 
before limited  and  appointed  for  the  doing  thereof,  or  within  sixty  days  then  next 
following,"  &c. :  if  the  man  does  not  do  what  the  act  requires  within  sixty  clays  after 
being  remanded,  he  is  made  liable  to  transportation  ;  but  he  ma\^  do  it  the  next  day. 

This  rule  appears  to  have  exceeded  the  directions  of  the  act,  by  remanding  the 
prisoner  for  a  certain  period  of  time. 

The  Court  accordingly  directed  the  rule  of  the  2Gth  to  be  altered  into  one,  simply 
remanding  the  prisoner;  and  made  the  rule  absolute  for  discharging  him  out  of 
custody,  under  the  48  G.  3,  c.  123. 

[10]  Rule  of  January  23d  for  discharging  the  prisoner  out  of  custody  as  to  this 
action,  confirmed.  So  much  of  the  rule  of  January  26th,  as  directed  the  prisoner  to 
be  brought  up  the  first  day  of  next  Easter  term,  then  and  there  to  deliver  in  a  schedule 
of  his  effects,  discharged. 


Lowe,  Clerk,  v.  Firkins.  January  24th,  1824. — An  affidavit  by  the  solicitor  of 
the  Defendant,  in  an  original  suit,  stating  that  "  he  expects,  and  verily  believes, 
that  the  answer  to  a  cross  bill  for  discovery,  may  furnish  a  material  defence,"  is 
sufficient  to  ground  an  application  for  further  enlarging  publication  in  the  same : 
without  an  affidavit  from  the  party  himself. — If  a  party  have  good  ground  for 
opposing  a  motion,  he  may  be  entitled  to  the  costs  of  opposing  it,  notwith- 
standing the  motion  has  been  granted. 

[S.  C.  13  Price,  21.] 

Original  bill  for  an  account  of  small  and  certain  other  tithes  and  Easter  offerings 
was  filed  Michaelmas  terra,  1820 — answer  put  in  June  30th,  1821.  Plaintiff  replied, 
and  the  cause  put  at  issue  Hilary  term,  1822.  Commission  to  examine  witnesses 
executed  and  returned  Trinity  vacation,  1823 — rule  to  pass  publication,  served  by 
plaintiff'  October  29th — cross  bill  for  a  discover}',  filed  November  4th — rule  to  publish 
enlarged,  by  defendant  in  original  bill,  as  a  motion  of  course,  till  the  first  day  of  this 
term,  November  6th — answer  to  cross  bill  put  in,  January  23. 

This  day  Sclater,  for  the  defendant  in  the  original  bill,  moved  upon  notice,  as  of 
course,  to  enlarge  publication  further  for  a  fortnight,  on  an  affidavit  by  defendant's 
solicitor,  stating  (after  the  allegations  of  receiving  information  of  certain  books  of  the 
late  vicar  being  in  the  possession  of  the  plaintiff  and  his  solicitor,  and  the  filing  of 
the  cross  bill,  &c.)  that  "he  expects,  and  verily  believes,  that  the  answer  to  said  last 
mentioned  bill  may  furnish  a  material  defence  to  said  defendant  in  this  cause,  now 
depending  against  him  at  the  suit  of  plaintiff." 

Ellison  opposed  the  motion  on  two  grounds.  1st.  That  according  to  the  strict 
rule  of  practice,  on  which  he  meant  [11]  to  stand,  the  Court  could  not  grant  a  motion 
of  this  nature,  unless  upon  special  grounds,  verified  by  affidavit,  accounting  satisfac- 
torily for  the  reasons  of  the  delay  in  filing  the  cross  bill :  which  this  affidavit  did  not, 
being  exceedingly  loose  and  unsatisfactory.  2d.  That  in  such  cases,  the  course  of 
practice  requires  an  affidavit  from  the  party  himself,  stating  his  opinion  and  belief, 
that  the  answer  to  the  cross  bill  will  contain  matter  material  to  his  defence. 

Sclater,  in  reply.  The  defendant  merelj'  wanted  time  to  look  into  the  answer  to 
the  cross  bill,  which  he  had  been  unable  to  do  as  yet,  it  having  been  put  in  only  last 
night.     As  to  the  delay,  till  last  September,  it  was  mutual. 

Alexander,  C.  B.  On  one  hand,  no  great  mischief  can  arise  from  granting  this 
motion  ;  and  on  the  other,  great  inconvenience  may  arise  from  refusing  the  defendant 
an  opportunity  of  acquiring  all  information  he  may  think  material,  before  publication 
passes.  Let  publication  be  enlarged  for  a  fortnight,  but  let  the  order  be  peremptory  : 
without  prejudice  to  any  application  in  the  mean  time. 

Ellison  applied  for  the  costs  of  opposing  the  motion. 
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Sclater  contended,  that  the  rule  of  practice  was  not  to  grant  costs,  unless  where 
a  motion  was  refused. 

Graham,  B.  No— here  there  was  good  ground  to  oppose,  and  the  plaintiff  is 
entitled  to  his  costs. 

[12]  Utting  v.  Ev'Ans.  January  31st,  1S"24. — Where,  in  three  actions  brought  by 
the  same  Plaintiff  against  the  same  Defendant,  and  referred  to  arbitration,  the 
costs  of  the  reference  were  awarded  to  be  equally  borne  by  the  pai-ties ;  and  the 
master,  on  taxation,  allowed  the  Defendant,  as  costs  of  reference,  two  distinct 
sums  for  the  attendance,  loss  of  time,  and  travelling  expences  of  the  same  witnesses, 
in  two  diftereiit  actions ;  and  made  no  allowance  to  the  Plaintiff  for  a  sum  sworn 
to  have  been  paid  by  him  to  the  arbitrator  as  costs  of  the  reference  ;  a  rule  nisi 
for  reviewing  the  taxation  was  discharged  without  costs — it  not  being  alleged 
that  the  two  former  sums  were  allowed  for  attendance,  &c.  in  one  day  ;  the  latter 
sum  not  appearing  in  the  Plaintiff's  bill,  produced  before  the  master  ;  and  no 
objection  having  been  made  at  the  taxation. 

The  Plaintiff  brought  three  several  actions,  trespass,  covenant,  and  replevin, 
against  the  Defendant ;  all  of  which  stood  for  trial  at  the  assizes  of  Derby  on  the 
22d  of  March,  1823,  but  by  a  written  agreement,  dated  the  same  day,  were  referred 
to  arbitration.  The  costs  of  the  causes  were  to  abide  the  event  of  the  award ;  the 
costs  of  the  agreement  and  reference,  were  left  in  the  discretion  of  the  arbitrator ; 
and  the  agreement  was  made  a  rule  of  court.  The  arbitrator  made  his  award,  finding 
for  the  plaintiff  in  each  of  the  three  actions,  and  directing  that  the  costs  of  the  agree- 
ment and  reference  should  be  equally  shared  between  the  parties.  And  on  taxation, 
the  master,  after  ascertaining  (erroneously,  as  was  alleged)  the  gross  amount  of  each 
party's  costs  of  reference,  and  the  plaintiff's  costs  of  the  causes,  gave  his  allocatur  for 
the  balance  in  favour  of  the  plaintiff,  pursuant  to  that  direction. 

Jones,  D.  F.  had  obtained  a  rule  in  last  term,  calling  on  the  defendant  to  shew 
cause  why  the  master  should  not  review  his  taxation,  on  two  grounds  ;  1st.  That  by 
the  terms  of  the  award,  the  costs  of  the  reference  being  to  be  borne  equally  by  both 
parties,  the  defendant  had  unfairly  included  in  his  bill,  and  the  master  improperly 
allowed,  as  costs  of  the  reference,  several  charges  which  ought  to  have  been  considered 
as  costs  of  the  causes.  2nd.  That  the  master  in  his  taxation,  had  made  the  plaintiff 
no  allowance  for  a  sum  of  71.  17s.  6d.,  paid  by  his  attorney  to  the  arbitrator,  as  costs 
of  the  reference.  The  affidavit  in  support  of  the  rule,  enumerated  the  following  items 
and  particulai's,  as  establishing  the  first  ground.  A  sum  of  41.  for  a  brief,  which  was 
stated  to  have  [13]  been  prepared  before  the  agreement  for  a  i-eference  was  entered 
into.  A  sum  of  31.  15s.  for  summoning  nine  witnesses  to  attend  the  arbitrator; 
whereas  none  of  them  had  been  summoned  to  attend  before  him — six  of  them,  on 
their  own  statement,  had  been  subprenaed  before  the  22d  of  March,  on  the  part  of 
the  defendant  to  attend,  and  did  in  consetiuence  attend  at  the  assizes  ;  and  all  of 
them  had  been  subpoenaed  by  the  plaintiff,  previous  to  the  agreement  being  entered 
into,  and  did  attend  at  Derby  upon  their  subpoenas.  3s.  4d.  for  the  attorney  attending 
the  defendant  and  his  witnesses  to  be  sworn  ;  6s.  8d.  for  drawing  jni-at  and  copy  ; 
IGs.  paid  the  commissioner  for  administering  oaths  :  whereas  only  one  of  the  witnesses 
>vas  sworn  on  behalf  of  the  defendant ;  none  of  the  witnesses  were  sworn  in  court, 
but  by  the  respective  attorneys  before  the  arbitrators ;  and  no  sums  of  money  paid 
for  swearing  any  of  them.  A  sum  of  141.  4s.  9d.  on  account  of  nine  witnesses  in  the 
action  of  trespass,  for  their  loss  of  time,  attendance  on  the  reference,  and  travelling 
expences  ;  whereas,  the  said  witnesses  were  not  necessary  or  material  for  the  defen- 
dant, and  only  one  of  them  was  examined  for  him,  the  action  in  which  they  were  so 
allowed  having  been  brought  for  distraining  the  plaintift"'s  goods  for  rent,  after  a 
tender  of  the  I'ent  due ;  and  the  only  question  being  as  to  the'  fact  of  the  tender,  of 
which  fact  eight  out  of  the  nine  could  not  have  had  any  knowledge.  A  further  sum 
of  111.  16s.  to  seven  out  of  the  same  nine  witnesses,  with  two  other  persons,  for  their 
attendance  in  the  action  of  covenant  also  ;  this  item  being  in  fact  included  in  that 
last  mentioned,  and  the  defendant  thus  procuring  payment  of  it  twice  over. 

Campbell  now  shewed  cause,  upon  affidavits,  which  stated  that  after  the  agreement 
of  reference,  briefs  were  [14]  prepared  in  the  action  of  trespass,  and  in  the  action  of 
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covenant ;  that  after  the  agreement,  the  witnesses  were  subpoenaed  (the  copies  having 
been  prepared  in  case  of  the  trials  going  on) ;  but  were  at  the  same  time  informed, 
that  the  causes  were  referred,  and  that  they  were  to  attend  at  Derby  as  witnesses  on 
the  hearing  of  the  reference;  that  a  sum  of  141.  -is.  9d.  was  paid  the  witnesses  for 
their  attendance  in  the  action  of  trespass,  and  a  sum  of  121.  5s.  9d.  for  their  attendance 
in  the  action  of  covenant ;  and  that  these  sums  were  separate  and  distinct ;  that  all  the 
witnesses  were,  in  the  belief  of  the  defendant's  attorney,  and  as  he  was  advised  by 
his  counsel,  material  and  necessary  in  the  two  actions ;  and  that  they  were  necessarily 
absent  from  their  respecti\e  places  of  abode  three  days  each  ;  that  there  had  been  no 
objection  made  to  the  items  of  3s.  4d ,  6s.  Sd.,  and  16s.,  nor  on  any  other  account,  at 
the  time  of  taxation.  It  further  appeared,  that  the  bills  on  each  side  had  been  drawn 
in  town,  according  to  a  certain  form,  and  in  the  belief  that  the  witnesses  had  been 
regularly  sworn  to  give  evidence  before  the  arbitrator ;  the  plaintift"'s  bill,  which  was 
exhibited,  containing  charges  corresponding  to  those  last  mentioned.  This  bill  did 
not  comprise  the  item  of  71.  !7s.  6d.  claimed  by  the  plaintiff.  It  was  therefore 
submitted,  that  there  had  not  been  one  shilling  allowed  as  costs  of  the  reference, 
which  did  not  fairly  come  within  that  description  ;  and  it  was  consented,  on  the  part 
of  the  defendant,  to  strike  out  the  items  complained  of,  if  the  plaintiff  would  make  a 
similar  concession. 

Jones  contended,  that  there  was  abundant  cause  disclosed  in  the  affidavits  for 
reviewing  the  taxation.  The  result  of  the  arrangement  and  taxation  was,  that  in  the 
action  of  trespass  the  plaintiff  had  been  allowed,  as  costs  in  the  cause  from  beginning 
to  end,  but  121.  lis.  In  [15]  answer  to  a  question  by  the  Court,  he  was  unable  to 
affirm  that  the  master  had  allowed  costs  of  attendance  twice  for  the  same  witnesses 
in  one  day. 

Alexander,  C.  B.  I  understand  the  question  to  be,  whether  the  master  has 
treated-  as  costs  of  the  arbitration  particular  sums,  which  in  fact  are  costs  of  the  cause. 
I  suppose  that  in  this,  as  in  other  courts,  a  confidence  is  to  be  placed  in  the  discretion 
of  its  officer ;  and  that  credit  must  be  given  him  for  having  proceeded  upon  the  evidence 
before  him.  I  have  bestowed  great  attention  upon  these  affidavits  ;  and  no  instance 
has  been  pointed  out  to  me,  which  would,  in  my  opinion,  justify  the  Court  in  sending 
the  parties  before  the  master  a  second  time. 

Graham,  B.  My  difficulty  was  as  to  the  issue  of  tender.  But,  I  suppose,  that  in 
case  this  issue  failed,  there  were  other  issues  for  which  the  witnesses  would  be  necessary  ; 
and  they  must  have  been  equally  necessary  in  the  other  causes.  Therefore,  I  think  the 
master  exercised  his  discretion  properly  enough,  in  allowing  the  costs  of  attendance 
twice.  Accordingly,  my  opinion  is,  that  the  rule  ought  to  be  discharged  ;  but  I  have 
some  doubt  as  to  the  costs. 

Garrow,  B.  I  think  the  Court  ought  not  to  make  this  rule  absolute.  It  is  an 
unfortunate  case,  when  it  becomes  the  interest  of  parties  to  throw  charges  on  one  fund 
rather  than  another.  Any  man,  looking  at  certain  items  in  these  bills,  would  suppose, 
that  after  the  agreement  to  refer,  there  was  an  order  of  nisi  prius.  Now  it  is  quite 
intolerable  to  say  that  bills  of  costs  are  to  be  made  according  to  a  formula.  I 
disapprove  also  of  attorneys  swearing  their  own  witnesses ;  the  oath  ought  to  be 
administered  by  some  accredited  officer.  It  appears  to  me,  [16]  on  the  whole,  that 
with  the  exception  of  one  or  two  charges,  this  bill  ought  to  stand. 

HuLLOCK,  B.  I  also  am  of  opinion,  that  this  bill  ought  to  stand.  I  think  that 
the  grounds  on  which  the  rule  was  obtained,  have  been  sufficiently  answered  by  the 
affidavits  on  the  other  side. 

Rule  discharged,  without  costs. 


Della  Cainea  v.  Hayward,  Clerk,  and  Others.  January  31st,  1824.— The 
court  will  in  certain  cases  permit  an  executor  to  transfer  a  principal  sum  of  stock 
standing  in  the  books  in  his  name,  and  purchased  out  of  the  estate  of  his  testator 
a  considerable  time  before,  without  the  dividends  which  have  accrued  in  the 
mean  time. 

In  this  cause,  stock  to  the  amount  of  3151.,  standing  in  the  books  in  the  names 
of  the  defendants,  who  were  executors  of  the  estate  and  effects  of  Dame  Dorothy 
Mill,  deceased,  and  purchased  in  the  year  1812  with  part  of  ihat  estate,  was  by  mere 
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oversight  not  discovered  at  the  time  when  an  account  of  the  testator's  estate  was 
taken  by  the  master,  pursuant  to  the  decree  on  the  hearing. 

Mr.  "Hay ward  was  the  only  surviving  one  of  the  original  executors.  He  had  only 
recently  acted  in  that  capacity,  and  had  been  put  to  expences  and  charges  in  such 
office,  exceeding  the  amount  of  the  dividends  since  the  time  of  the  investment. 

Eoupell  now  moved  that  Mr.  Hayward  might  be  at  liberty  to  transfer  the  principal 
sum  onlv  to  the  name  of  the  accountant-general  of  this  Court,  in  trust  in  this  cause. 

Wilbraham,  for  the  plaintiff,  opposed  the  motion  ;  insisting  that  the  dividends, 
from  the  time  of  taking  the  account,  ought  to  be  included  in  the  sum  prayed  to  be 
[17]  transferred  ;  because  the  Plaintiff  ought  not  to  be  put  in  a  worse  situation  by  the 
mistake  of  the  executors,  than  if  the  transfer  had  taken  place  at  that  time. 

Graham,  Baron.     It  is  not  denied  that  charges  have  been  imposed  on  him — 

Koupell.  No— and  it  is  not  the  course  of  this  Court  to  take  the  last  shilling  out 
of  the  pocket  of  an  executor. 

Motion  granted. 

TUE   GO^'ERNORS  OF   THE   FrEeScHOOL  IN  LUCTON  (l\  THE   CoUiNTY  OF  HEREFORD), 
FOUNDED   BY   JOHN    PlERREPOINT,    V.    ThOMAS    SMITH,    JoHN    FiDDE.S,    WiLLlAJI 

\\'0KMINGT0N,  AND  OTHERS.  January  31st,  1824. — Where  the  following  memo- 
randum of  agreement  was  made,  "The  Governor.?  of  Lucton  school  to  let  to 
Mr.  Philip  Pymble  the  tithes  of  Yarpole  and  Bircher  at  2501.  a  year,  and  the 
tithes  of  Lucton  at  1801.  a  year,  for  three  years,  from  Christmas  next,  payable 
half-yearly,  &e.  8th  November,  1820.  Thos.  Colman,  agent  to  the  Governors; 
Philip  Pymble  ;  witness,  Edward  Smith  ; "  and  the  Governors  filed  a  bill  in 
Michaelmas  Term,  1821,  against  the  occupiers  of  lands  comprised  in  the  agree- 
ment, for  an  account  of  the  tithes  of  all  titheable  matters  taken  from  off  their 
farms  from  the  2.5th  December,  1820,  to  which  Pymble  was  not  made  a  party  ; 
some  of  the  tithes  having  been  paid  to  him,  some  to  another  person,  and  the 
title  of  the  plaintiffs  to  demand  the  residue  disputed  :  a  motion  on  the  part  of 
the  plaintiffs  to  amend  their  bill,  by  making  Pymble  a  co-plaintiff,  and  otherwise 
as  they  should  be  advised,  upon  payment  of  the  costs  incurred  by  the  defendants 
by  reason  of  the  amendments,  or  upon  payment  of  such  costs  as  the  court  should 
deem  proper,  was  refused  with  costs.     (Graham,  B.  doubting.) 

[S.  C.  13  Price,  54.     And  see  2  Y.  &  J.  330.] 

An  agreement  was  entered  into  by  the  Plaintiff's  within  the  person,  and  at  the  time 
specified  in  the  following  extract  from  the  draft  thereof ;  "  The  Governors  of  Lucton 
school  to  let  to  Mr.  Philip  Pymble,  the  tithes  of  Yarpole  and  Bircher,  at  2501.  a  year ; 
and  the  tithes  of  Lucton,  at  1801.  a  year,  for  three  years  from  Christmas  next, 
payable  half-yearly,  &c.  Mr.  Pymble  to  be  at  liberty  to  continue  tenant  of  the 
tithes,  from  the  end  of  the  three  years,  for  eleven  years  more,  at  the  same  rent,  if 
he  thinks  proper,  and  shall  find  surety  to  join  in  the  [18]  lease,  to  be  appi'oved  l^y 
the  Governors.  8th  November,  1820.  Thomas  Colman  agent  to  the  Governors. 
Philip  Pymble,     Witness,  Edward  Smith." 

The  defendants  were  the  occupiers  of  certain  lands  within  the  Parish  of  Yarpole, 
and  the  right  to  certain  tithes  arising  thereon,  was  disputed  between  them  and  the 
plaintiffs.  The  plaintiffs,  preparatory  to  filing  a  bill,  caused  the  memorandum  of 
agreement  to  be  submitted  to  counsel ;  who  advised,  that  the  defendant  did  not  take 
such  an  interest  under  it,  that  he  ought  to  be  made  a  co-plaintift'  in  the  suit. 

They  accordingly  filed  their  bill  alone  in  Michaelmas  term  1821,  simply  stating 
their  title  under  the  founder,  to  all  the  tithes  of  the  parish  of  Yarpole,  for  an  account 
of  all  tithes  of  titheable  matters  taken  by  the  defendants  from  off  their  farms  since 
the  25th  of  December  1820.  The  defenclants  put  in  their  answers  as  of  Hilary  term 
1823,  stating,  as  to  part  of  the  lands  occupied,  that  the}'  were  parcel  of  the  possessions 
of  the  Abbey  of  Keading,  one  of  the  greater  monasteries,  and  discharged  of  the 
payment  of  tithes  altogether :  as  to  the  rest  of  their  lands,  they  insisted  on  certain 
small  moduses  in  lieu  of  the  tithes  of  calves,  colts,  milk,  lambs,  and  gardens :  to  the 
tithes  of  hay  and  agistment,  they  set  up  a  title  in  themselves  under  a  grant,  or 
release  at  some  former  period,  from  some  person,  or  body  politic,  having  good  right 
to  make  such  gi'ant  or  release :  as  to  the  tithes  of  wheat,  barley,  oats,  and  of  certain 
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other  things  taken  from  oflF  the  last-mentioned  lands,  between  the  25th  of  December 
1820,  aud  the  24:th  of  November  1821,  they  alleged,  that  they  had  been  duly  set  out, 
and  taken  away,  in  part,  b\'  one  P.  Pymble,  claiming  the  same,  and  in  other  part,  by 
the  Kev.  Whittington  Landou,  D.D.  Chaplain  of  the  Chapelry  of  Yarpole,  or  their 
respective  agents ;  aud  that  on  the  day  last  mentioned,  nothing  had  been  due  from 
them  to  any  one  in  respect  of  the  said  tithes.  Aud  they  sub-[19]-mitted,  that  Pymble 
and  the  Chaplain  ought  to  be  made  parties  to  the  suit. 

The  agreement  having  been  in  fact  acted  upon,  the  plaintiffs  were  subsequently 
advised  to  make  Pymble  a  party,  and  to  confine  their  claim  to  such  tithes  only  as  had 
not  been  paid  to  him,  or  were  not  payable  to  the  Chaplain.  And  the  Court  was 
moved  in  Michaelmas  term  1823,  that  they  might  be  at  liberty  to  amend  their  bill, 
by  making  Pymble  a  co-plaintiff,  and  otherwise,  as  they  should  be  advised,  on  payment 
of  20s.  costs  to  such  defendants  from  whom  answers  would  be  required.  The  motion 
was  argued  at  length,  and  refused  with  costs. 

This  application  not  having  been  supported  by  any  affidavit,  another  motion  was 
made  at  the  sittings  after  that  term,  in  Gray  s-Inn  Hall,  on  an  affidavit,  by  the  plaintiffs' 
clerk  in  Court;  on  the  terms  of  payment  of  the  costs  incurred  by  the  defendants  by 
reason  of  the  amendments,  or  upon  payment  of  such  costs  as  the  Court  should  deem 
proper.  The  affidavit  stated  the  whole  facts  and  proceedings  in  the  cause ;  and  that 
to  the  best  of  deponent's  recollection,  he  was  ignorant,  at  the  time  he  gave  the  first 
instructions  to  counsel,  that  Pymble  had  received  any  of  the  tithes.  But  it  not 
appearing  then,  that  Pymble  had  consented  to  be  made  a  party,  the  motion  was 
ordered  to  stand  over.  This  day  the  application  was  renewed  by  Jervis  and  Finch, 
upon  a  second  affidavit  by  the  clerk  in  Court,  verifying  an  annexed  written  consent 
by  Pymble,  to  be  made  a  co-plaintitt'.     It  was  opposed  by  Martin,  H.  and  Boteler. 

Arguments  in  support  of  the  motion.  That  the  substantial  questions  in  the  c.iuse 
would  be  precisel}'  as  they  were  before  the  amendments  proposed ;  namely,  whether 
the  defendants  were  entitled  to  hold  the  lands  discharged  from  the  payment  of 
particular  tithes  on  any  of  the  grounds  disclosed  in  their  answers.  That  the  efiect  of 
the  amendments  would  be  merely  to  add  a  [20]  person  as  co-plaintifi',  who  was 
identified  in  interest  with  the  present  plaintifi's,  and  not  to  make  a  new  bill.  That 
the  Governors  had  a  perfect  title  ;  where;is  Pymble,  though  he  might  have  acquired 
a  certain  interest  under  the  agreement,  yet  had  no  title  on  which  he  could  maintain 
a  suit  in  equity.  That,  therefore,  the  Governors  were  necessary  parties,  and  Pymble 
only  a  formal  party.  That  the  Court  was  in  the  habit  of  granting  relief,  similar  to 
that  prayed,  in  the  instances  of  partners  and  trustees.  That  the  defendants  would  be 
gaiuers  by  adding  a  plaintilt,  inasmuch  as  it  would  give  them  additional  security  for 
their  costs. 

Contra.  That  there  was  no  principle  on  which  the  application  could  be  supported 
at  this  stage.  That  the  Court  had  no  power  to  accede  to  it ;  and  that  even  if  it  had, 
it  would  be  more  convenient,  and  less  expensive  for  both  parties,  to  refuse  it,  and  let 
the  plaintirts  file  a  new  bill.  That  the  present  was  a  possessory  suit ;  that  the  plaintifi's 
had  no  interest  whatever  in  possession  at  the  time  of  instituting  it,  having  previously 
demised  the  tithes,  and  that,  therefore,  Pymble  was  a  necessary  party.  That  the 
questions  in,  and  objects  of  the  two  suits,  would  be  quite  difierent ;  and  that  the 
amended  bill  would  be  in  substance  a  new  one.  That  this  was  the  case  of  a  mere 
stranger  in  interest  filing  a  bill,  and  very  different  from  those  of  partners,  or  trustees. 
That  what  was  asked  could  not  be  given  at  the  hearing.  That  it  had  been 
frequently  refused  to  rectors  at  the  hearing,  when  the  tithes  were  under  the  lease. 
That  Milliard  v.  Oldjield  (i  Price,  325)  was  directly  in  point.  That  at  a  hearing,  this 
bill  would  be  dismissed  for  want  of  iuterest  in  the  plaintifl";  and  therefore  ought  to  be 
dismissed  now.  1  hat  it  would  be  of  most  mischievous  consequence  to  permit  persons 
wiihout  a  title,  or  with  a  defective  one,  to  file  bills ;  and  then  save  themselves  [21] 
from  the  costs  of  dismission,  by  finding  some  person  with  a  title,  and  introducing  his 
name.  That  to  grant  the  motion  would  be  to  load  the  record  and  briefs  with  a  great 
quantity  of  extraneous  and  unnecessary  matter. 

In  reply.  In  Milwanl  v.  'Oldjidd,  the  amendment  went  to  introduce  new  premises, 
which  distinguished  that  case  from  the  present.  The  effect  of  the  amendments  would 
be  to  leave  the  bill  in  the  same  state  as  if  Pymble  had  been  originally  a  party. 

Alexander,  C.  B.     When  this  case  was  mentioned  on  the  terms  of  paying  the 
defendants  such  costs  as  the  Court  should  deem  proper,  I  was  inclined  to  grant  the 
Ex.  Div.  IV.— 1* 
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molioii  ;  buciiuse,  even  looking  at  the  alterations  which  would  Ije  necessary  in  the 
record,  I  at  that  time  thought  "it  would  be  most  convenient  for  all  parties,  and  a  mercy 
to  the  defendants  themselves.  I  then  thought  it  was  a  hill  brought  in  the  usual  way 
l)y  the  owners  of  tithes,  to  establish  their  title,  and  to  determine  the  question,  whether 
or  not  the  defendants  had  a  right  to  be  discharged  from  the  payment  of  certain  of 
them,  by  virtue  of  moduses,  or  grants  ;  and  that  the  relief  of  accounting  prayeii  for, 
was  only  ancillary  to  other  and  further  relief.  And  as  the  addition  of  this  gentle- 
man's name  would  serve  for  that  purpose,  without  altering  the  natuie  of  the  suit,  I 
would  in  mercy  to  the  parties  have  granted  the  motion.  But  this  discussion  has 
entirely  altered  my  opinion.  The  present  is  a  mere  posses.sory  suit ;  and  to  allow  of 
the  proposed  amendments  in  the  bill,  would  have  the  effect  of  leaving  a  very  great 
i|uantity  of  extraneous  and  irrelevant  matter  on  the  I'ecord.  It  is  said  the  plaintifl" 
would  have  a  right  to  make  amendments  in  the  bill,  as  matter  of  form.  But  what  the 
Court  has  to  consider  is,  whether,  taking  all  the  circumstances  into  consideration,  the 
motion  to  add  Philip  Pymble  as  a  co-plaintiff',  should  or  should  not  be  granted.  Now 
it  appeal's  to  me,  that  the  granting  the  motion  would  be  productive  of  [22]  extremely 
great  inconveniences  :  that  the  record  would  be  encumbered  with  a  variety  of  matter, 
which  would  not  be  material,  according  to  the  course  contemplated.  And  therefore, 
I  think  that  the  motion  ought  not  to  be  granted.  And  when  I  consider  the  conduct 
of  the  plaintifl's,  I  do  not  regret  this.  That  parties  should  file  a  possessory  bill  for 
tithes,  to  which  they  must  have  known  they  were  not  entitled,  is  a  case  of  such  gross 
negligence  and  inattention,  that  they  can  claim  no  aid  from  this  Coiut  by  way  of 
extraord i nary  in  terposi  tion . 

Graham,  B.  My  original  impression  was  the  same  as  that  of  my  Lord  C.  Baron ; 
that  upon  the  terms  of  this  motion,  that  might  have  been  done,  which  the  plaintiff's 
asked  by  it.  And  that  impression,  I  confess,  has  not  been  so  entirely  removed  by 
the  argument,  but  that  I  still  have  doubts.  Many  parts,  it  seems,  of  the  original  bill, 
are  to  he  al)andoned  ;  and  if  I  thought  that  the  alterations,  which  will  be  necessar}', 
would  lead  to  serious  and  inconvenient  expense  to  the  defendants,  I  should  certainly 
be  for  rejecting  the  application.  I  cannot  look  upon  this  as  a  mere  bill  for  payment 
of  tithes  :  I  must  consider,  that  the  substantial  intent  of  it  is  to  contest  that  adverse 
title,  which  it  was  known  would  be  set  up  by  the  defendants.  The  plaintiff's  have 
omitted  to  insert  the  lessee,  who  is  a  material  party.  What  has  been  the  consequence  1 
no  very  great  delay.  Having  discovered  that  they  had  committed  a  palpable  mistake, 
they  now  seek  to  correct  it ;  and  the  object  of  the  present  application  is  to  waive 
every  circumstance  of  title  to  those  tithes,  which,  it  is  admitted,  have  been  paid  to 
Pymble,  and  those,  which  are  payable  to  the  Chaplain  ;  and  to  stand  on  the  title  of 
the  plaintiff's,  to  those  only  of  hay  and  agistment,  calves,  milk,  colts,  lambs,  and 
gardens,  the  payment  of  which  is  i-esisted  by  the  defendants.  All  the  tithes,  great 
and  small,  will  be  out  of  the  question,  except  those.  Therefore,  thei'e  only  [23] 
remains  the  substantial  question  between  the  governors  of  the  school,  and  the 
occupiers,  as  to  the  alleged  title  of  the  latter  by  grant,  or  release,  and  as  to  the 
moduses  claimed  in  respect  of  calves,  milk,  and  the  other  articles,  and  as  to  the 
exemption  for  the  Abbey  lands.  The  cause  will  then  stand  simply  on  the  question, 
whether  the  defendants'  title,  as  set  out  on  the  record,  is  or  is  not  a  good  title.  In 
this  view,  this  is  not  a  mere  possessory  bill,  because,  in  point  of  fact,  these  particular 
tithes  are  not  to  be  paid  by  the  defendants,  if  they  establish  the  grants  or  moduses, 
or  any  ground  of  exemption.  Therefore,  I  see  no  very  great  inconvenience  likely  to 
result  from  suff'ering  this  amendment  upon  the  terms  proposed.  But  as  I  have  some 
doubts,  and  as  my  Lord  Chief  Baron  has  expressed  a  contrary  opinion,  and  the  rest 
of  the  Court  seem  to  agree  with  him,  I  shall  not  oppose  my  individual  judgment 
to  theirs. 

Garrow,  B.  My  opinion  is  the  same  as  that  of  my  Lord  Chief  Baron.  The 
Court  was  unanimous  in  refusing  the  former  motion  with  costs.  I  thought  originally, 
that  this  motion  ought  to  be  refused,  with  costs,  and  I  am  of  the  same  opinion  now. 
I  always  considered,  that  there  was  no  foundation  for  this  application— none  in 
reason,  or  justice— none,  which  would  lead  to  convenient  practice.  There  is  one  con- 
sideration, which  it  .strikes  me  ought  not  to  be  wholly  disregarded,  in  coming  to  a 
conclusion  on  this  subject :  it  lelates  to  the  condition  of  the  records  of  the  Court.  It 
IS  admitted,  that  if  the  motion  be  granted,  there  must  be  such  a  re-casting  of  the  case, 
that  a  new  engrossment  will  be  necessary.     The  records  have  been  preserved,  and 
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consulted  during  many  ages,  and  it  is  to  be  supposed  that  they  will  he  during  ages  to 
come.  Now  if  this  record,  amended  in  the  manner  proposed,  were  to  be  examined  at 
a  future  and  distant  day,  would  it  not  be  difficult  to  say,  what  were  the  grounds  on 
which  the  re-engrossment  was  permitted  ?  This  [24]  is  very  different  from  the 
addition  of  a  child,  or  a  partner,  or  trustees.  I  am  bound  to  say,  with  great  respect 
for  the  opinion  of  my  brother  Graham,  that  I  have  no  hesitation  in  thinking,  that 
this  motion  ought  to  be  refused,  with  costs. 

Hillock,  B.  I  certainly  think  that  this  motion  ought  to  be  refused,  and  with 
costs.  The  motion  is,  that  the  bill  may  be  amended  by  inserting  the  name  of  the 
person  in  whom  the  title  now  resides,  as  a  co-plaintiff';  and  the  application  is  made 
by  a  party,  who  must  have  been  aware  of  this  at  the  time  of  filing  this  bill,  because 
the  person  now  entitled,  derives  his  title  from  that  party.  When  this  application  was 
made  originally,  I  thought  it  ought  to  be  supported  by  an  uniform  series  of  cases. 
Because  the  plaintiffs  having  themselves  created  this  title,  and  also  brought  this  bill 
into  the  Court ;  I  thought  it  strange,  that  in  two  or  three  years  time,  they  should 
come  and  say,  they  found  it  out  by  accident.  The  cases  mentioned  by  Mr.  Jervis,  of 
partners  or  trustees,  who  have  been  relieved  in  this  manner,  are  totally  different  from 
this.  In  all  these,  the  addition  of  a  party  is  mere  matter  of  form.  The  question  on 
the  record  here,  is  precisely  the  same  as  that  which  was  debated  in  Mihvanlv.  OJdJield : 
that  case  is  precisely  in  point.  Lord  Chief  Baron  Kichards,  (than  whom  an  abler 
equity  lawyer  never  sat  here)  said  there,  that  "it  would  be  injurious  to  the  course  of 
practice  to  grant  the  motion  ; "  that  it  was  "  not  stated  when  the  new  matter  was  first 
discovered."  Here  such  an  objection  as  the  last  cannot  apply,  because  hei-e  the 
plaintiffs  have  been  themselves  the  actors,  and  cognizant  of  the  matter  from  the  out- 
set. The  late  Lord  Chief  Baron  goes  on  to  say,  that  it  is  not  a  mere  amendment  that 
it  is  required  to  make,  it  would  be  a  new  bill.  All  these  objections  to  that  applica- 
tion seem  to  me  to  lie  against  the  present  one :  and  I  am  at  a  loss  to  know,  on  what 
principle  of  reasoning  the  distinction  taken  between  them  is  founded.  [25]  As  no 
case  has  been  cited  in  favour  of  the  plaintift's,  we  must  be  guided  by  good  sense,  and 
the  reason  of  the  case  ;  and,  therefore,  I  think  the  motion  ought  to  be  refused, 
with  costs. 

Motion  refused,  with  costs. 


Jones  v.  X.a.nney,  Clerk.  February  od  1824. — A.  an  auctioneer  was  employed  to 
sell  certain  lands,  &c.  subject  to  the  following  (among  other)  conditions  of  sale. 
1.  "That  the  vendors  having  caused  a  notice  to  be  delivered  to  the  auctioneer, 
authorizing  one  H.  li.  W.  to  bid  for  the  premises  mentioned  in  a  certain  particular, 
(pursuant  to  stats.  19  C  3,  c.  56,  s.  12,  and  28  G.  3,  c.  37,  s.  20)  the  same  should 
not  be  considered  as  sold,  unless  the  price  bid  by  any  other  person  or  persons  for 
the  same  should  exceed  the  sum  bid  by  the  said  H.  R.  W."  2.  "  That  the  purchaser 
of  each  lot  should  pay  to  the  auctioneer,  the  duty  granted  to  his  Majesty  on  the 
sale  of  real  estates,  over  and  above  the  purchase  money  foi-  each  lot."  The 
conditions  were  read  by  A.  in  the  hearing  of  B.,  a  bidder  at  the  auction.  B.  bid 
40001.  for  a  certain  lot,  which  bidding  was  then  taken  down  by  A.  in  his  catalogue, 
without  adding  the  name  of  B.  A.  postponed  the  sale  and  went  to  other  lots, 
saying  aloud,  he  did  so  "  to  give  gentlemen  time  to  consider.'  In  less  than  an 
hour,  A.  declared,  in  B.'s  hearing,  that  he  was  going  back  to  the  lot,  and  to  B.'s 
bidding,  "that  it  was  an  open  sale  as  to  the  same  lot,  and  that  he  would  give 
two  minutes  time  to  consider ;  and  unless  there  was  an  advance  he  would  knock 
it  down  to  B.  at  40001."  B.  then  said,  but  not  so  loud  as  to  be  heard  by  A., 
that  he  would  not  have  it.  There  being  no  advance,  the  lot  was  knocked  down 
to  B.  ;  who  thereupon  refused  to  complete  the  purchase,  or  to  sign  a  memorandum 
in  writing  to  bind  himself  as  purchaser,  under  the  statute  of  frauds.  H.  R.  W. 
had  made  no  bidding  for  the  lot. — Held,  that  A.  could  not  maintain  assumpsit  to 
recover  the  auction  duty  upon  the  sale  of  the  lot,  which  he  had  paid  to  the 
crown  against  B.  as  purchaser,  or  as  highest  bidder,  or  as  a  higher  bidder  than 
H.  K.  W.  according  to  the  conditions  of  sale.  Semble,  that  the  auction  duty  did 
attach  on  the  imperfect  sale,  and  that  if  A.  had  written  down  the  name  of  B.  in 
his  particular,  the  contract  of  sale  would  have  been  binding  under  the  statute  of 
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fiauds ;  and  that  A.  might  recover  the  duty  agaiust  the  vendor,  who  would  have 
a  right  to  recover  it  over  against  B. 

[S.  C.  13  Price,  76.] 

This  was  a  special  action  of  assumpsit.  The  iirst  count  stated,  that  the  plaintiti' 
on,  &c.  at  Llanwrst,  in  the  county  of  Denbigh,  as  auctioned-,  put  up  for  sale  by  way 
of 'auction  a  certain  messuage,  &c.  subject  to  the  following,  among  other  conditions 
of  sale,  of  which  the  defendant  had  notice. 

1st.  "That  the  vendors,  having  caused  a  notice  to  be  delivered  to  the  auctioneer, 
authoi-izing  Mr.  Henry  Rumsey  Williams  to  bid  for  the  premises  mentioned  in  a 
certain  particular,  the  same  should  not  be  considered  as  sold,  unless  the  price  bid  by 
auy  other  person  or  persons  for  the  same,  should  exceed  the  sum  bid  by  the  said 
H.  E.  Williams." 

3d.  "That  no  person  should  advance  less  at  auy  [26]  bidding,  than  the  sum 
mentioned  by  the  auctioneer  on  putting  up  the  premises  ;  nor  should  auy  person 
retract  his  or  her  bidding,  after  it  had  been  taken  down  and  declared  by  the 
auctioneer." 

-tth.  "  That  the  purchaser  of  each  lot  .should  pay  to  the  auctioneer  the  duty  granted 
to  his  Majesty  on  the  sale  of  real  estates,  over  and  above  the  purchase  money  for 
each  lot." 

5th.  "That  the  purchaser  should,  immediately  after  the  sale,  pay  a  deposit  of  101. 
per  cent,  in  part  of  the  purchase  money  ;  and  if  required,  enter  into  articles  of 
agreement  with  the  vendors  for  payment  of  the  remainder."  It  went  on  to  state 
that  the  defendant  was  the  highest  bidder  for,  and  then  and  there  became,  and  was 
in  due  manner  the  purchaser  of  the  said  messuage,  &c. ;  that  the  plaiutiif  and 
defendant  mutually  promised  to  perform  all  things  in  the  conditions  of  sale ;  but 
that  "although  the  said  plaintiff  was,  &c.,  yet  the  same  defendant  hath  not  performed 
or  fulfilled  tlie  said  conditions  of  sale,  in  any  thing  ou  his  part  and  behalf  to  be  per- 
formed and  fulfilled,  and  afterwards,  &c.  gave  notice  to  the  said  plaintitt',  that  he 
would  not  perform  or  fulfil  the  same;"  by  reason  whereof,  the  plaintiff  was  called 
upon,  and  obliged  to  pay  the  auction  duty  on  account  of  the  said  sale.  The  second 
count  stated,  that  the  defendant  was  the  highest  bidder  for  a  certain  other  messuage, 
&c. ;  and  that  the  sum  bid  by  him,  exceeded  any  sum  bid  for  it  by  Mr.  H.  E. 
Williams ;  "  that  the  same  was  then  and  there  taken  down,  and  declared  by  the  said 
plaintifl",  as  such  auctioneer  as  aforesaid ;  and  that  he  the  said  plaintifl",  then  and 
there  knocked  down  the  hammer,  and  closed  the  bidding  with  respect  to  the  said 
last  mentioned  messuage,"  &c. ;  that  the  defendant  refused  to  perform  the  conditions 
of  sale,  and  did  afterwards,  and  after  such  bidding  was  closed,  "retract  his  said 
bidding, '  and  wholly'  refuse  to  satisfy  and  confirm  the  sale.  There  were  three  other 
special  counts,  in  [27]  which  it  was  averred,  that  the  sum  bid  by  the  defendant 
for  the  messuage,  exceeded  any  sum  bid  for  it  by  H.  E.  Williams,  and  the  under- 
taking was  laid  in  other  and  difi'erent  ways,  with  corresponding  breaches.  The  fourth 
also  alleged  a  promise  to  indemnify.  The  declaration  also  contained  four  common 
money  counts. 

The  defendant  pleaded  the  general  issue.  On  the  trial  of  the  cause,  at  the 
summer  assizes  of  1822,  for  the  county  of  Salop,  a  verdict  was  found  for  the  plaintifl", 
with  1161.  13s.  4d.  damages,  subject  to  the  opinion  of  the  Court  upon  the  following 
case. 

The  plaiutifl'  is  an  auctioneer,  duly  licensed  ;  and  on  the  Stb  day  of  August,  1S21, 
by  the  orders  of  the  owners  thereof,  put  up  to  sale  by  auction,  in  different  lots,  certain 
lands  and  premises,  subject  to  the  conditions  set  foith  in  the  first  count  of  the  declara- 
tion ;  which  auction  was  attended  by  the  above  named  defendant,  and  the  conditions 
were  read  by  the  plaintifl'  in  the  hearing  of  the  defendant. 

Lots  one  and  three,  being  parcel  of  the  aforesaid  premises,  were  put  up  for  sale 
in  one  lot;  and  several  biddings  were  made  for  the  same  by  the  defendant  and  other 
persons,  until  the  defendant  bid  iOOOl. ;  and  such  bidding  was  then  taken  down  (a) 
by  the  plaintiff.  The  said  lots  were  not  then  knocked  down.  The  plaintiff  put  them 
otf  for  a  time,  and  went  to  other  lots  :  plaintiff  said  he  put  them  off  for  a  while  to  give 

(a)  In  the  argument  of  the  case  this  day,  it  was  assumed  that  the  name  of  the 
bidder  was  not  put  down. 
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gentlemen  time  to  consider.  This  was  said  aloud  in  the  defandaut's  hearing.  In  less 
than  an  hour,  the  plaintitl' declared  in  the  hearing  of  the  defendant,  that  he  was  then 
going  back  to  lots  one  and  three,  and  to  defendant's  bidding  of  40001.  ;  that  it  was 
an  open  sale  as  to  the  same  lot ;  and  that  he  would  give  two  minutes  time  to  consider  ; 
and  unless  there  was  an  advance  he  would  knock  it  down  to  defendi.nt  at  [28]  40001. 
The  defendant  then  said,  but  not  so  loud  as  to  be  heard  by  the  plaintiff,  that  he 
would  not  have  it.  There  being  no  advance  on  that  bidding,  the  plaintiff"  knocked 
down  the  lots  to  the  defendant.  The  plaintiff  then  took  up  a  glass  of  wine,  and 
addressing  the  defendant,  said,  I  drink  your  health,  and  wish  you  joy.  The  defen- 
dant said,  you  need  not  wish  me  joy  ;  I  will  not  have  it,  unless  the  law  compels  me. 
The  defendant  has  refused  to  complete  his  purchase,  or  sign  any  memorandum  or 
agreement  in  writing,  to  bind  himself  as  purchaser,  according  to  the  statute  of  frauds. 
The  plaintiff,  on  the  11th  May  following,  paid  to  the  coUectoi-  of  excise  duties  of  the 
district,  the  sum  of  1161.  13s.  4d.,  as  and  for  the  auction  duty  upon  the  said  s.de  of 
the  said  lots  one  and  three.  H.  K.  Williams  made  no  bidding  for  the  said  lots.  The 
question  for  the  consideration  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover  in  this  action  from  the  defendant,  the  amount  of  the  auction  duty  so  paid  by 
him.  If  the  Court  should  be  of  opinion  he  is  so  entitled,  the  verdict  is  to  stand  ;  but 
if  the  Court  should  be  of  a  contrary  opinion,  a  nonsuit  is  to  be  entered. 

The  case  was  argued  in  two  preceding  terms,  by  Richards,  K.  V.  for  the  plaintiff, 
and  Campbell  for  the  defendant.  It  w;is  this  day  argued  finally,  at  considerable  length, 
by  Taunton,  W.  P.  and  Jervis. 

Taunton,  for  the  plaintiff,  made  two  points.  1.  That  under  the  circumstances, 
the  auction  duty  was  payable  by  the  plaintiff.  2.  Assuming  this,  that  the  defendant 
was  under  a  legal  obligation  of  reimbursing  the  Plaintiff. 

1.  That  the  payment  made  by  the  plaintiff  was  one  which  he  was  under  a  legal 
liability  to  make,  and  not  in  his  own  wrong,  appears  from  the  language  of  the  stat. 
19  G.  3,  c.  56,  s.  6,  "the  said  respective  rates  and  duties,  &c.  shall  be,  and  are  herebj' 
declared  to  be,  a  charge  upon  every  auctioneer,  &c.  immediately  from,  and  after  the 
knocking  down  of  [29]  the  hammer,  or  other  closing  of  the  bidding,  at  everj'  sale  by 
way  of  auction,  and  the  rates  and  duties  so  charged  shall  be  paid  by  every  such 
auctioneer,  &c.  in  manner,  and  at  the  times  thereinafter  mentioned."  The  7th  section 
authorises  the  auctioneer  to  retain  the  duty  out  of  the  produce  of  the  sale,  or  the 
deposit  made,  or  to  recover  it  by  action  of  debt,  or  on  the  case,  against  the  person  or 
persons  by  whom  he  shall  be  employed. 

[Hullock,  Baron.  I  see  that  by  the  fourth  condition  of  sale,  the  purchaser  under- 
takes to  pay  the  auction  duty,  therefore  you  will  find  it  necessary  to  shew  that  this 
gentleman  was  a  purchaser.] 

I  am  now  proposing  to  shew  that  the  duty  did  attach.  There  was  an  auction 
proceeded  on  in  the  common  form  ;  the  defendant  was  the  highest  bidder  for  a  certain 
lot ;  the  lot  was  knocked  down  to  him,  and  the  biddings  were  closed.  When  the  case 
was  argued  before,  great  reliance  was  placed  by  defendant's  counsel  on  the  words  of 
the  act  "at  every  sale  by  way  of  auction  ;"  and  it  was  contended,  that  it  was  not 
sufficient  there  should  be  an  attempt  at  a  sale,  but  that  the  sale  must  be  perfect  and 
complete,  to  make  the  duty  attach.  AMiatever  doubt  might  exist  on  the  construction 
of  the  statute  in  this  respect,  it  has  been  set  at  rest  by  the  decision  of  the  House  of 
Lords,  in  The  Attorney-General  v.  Chrutie  (6  Bro.  P.  C.  520,  2d  ed.). 

That  was  an  information  filed  by  the  Attorney  General  in  this  Court  for  the  duties 
on  divers  estates  put  up  to  sale  by  auction,  and  bought  in  on  behalf  of  the  owners,  the 
auctioneer  not  ha^•ing  complied  with  the  terms  of  the  stat.  28  G.  3,  c.  37,  s.  20,  which 
requires  notice  of  the  person  appointed  to  bid  on  behalf  of  the  owner,  to  be  given  to 
the  auctioneer  previous  to  the  bidding.  This  Court  decided  that  no  allowance  of  the 
duty  ought  to  be  made  to  the  defendant ;  against  which  decision  he  appealed :  but 
the  [30]  House  of  Lords  dismissed  the  appeal,  and  confirmed  the  decision. 

There  the  same  argument  was  made  use  of  without  effect ;  for  it  was  determined 
that  the  duty  was  a  charge  upon  the  auctioneer,  immediately  from  the  knocking  down 
of  the  hammer.  In  that  case  there  was  no  sale.  The  vendors  never  parted  with  the 
property  ;  and  it  is  impossible  to  say  there  is  a  sale,  if  the  vendor  does  not  part  ^vith 
the  property.  It  is  a  contradiction  in  terms,  to  assert  there  can  be  a  sale  without  a 
transfer.  Consistently  with  this  decision,  then,  of  the  Court  of  last  resort,  it  cannot 
be  maintained  that  there  must  be  a  real  sale,  in  order  that  the  auction  duty  may  pass. 
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2d.  If  the  duty  did  ;ittach,  and  the  payment  made  by  the  plaintiff'  was  not  a  payment 
in  his  own  wrong,  his  liability  arose  out  of  the  conduct  of  the  defendant ;  and  the 
defendant  is  bound  to  indemnify  him.  The  whole  circumstance  in  which  this  differs 
from  a  common  sale,  is  this,  that  after  the  defendant  had  bid  40001.,  the  auctioneer 
took  nearly  an  hoin-  before  he  dropped  down  the  hammer  ;  and  employed  himself  in 
the  mean  time,  in  selling  other  lots.  That  does  not  distinguish  it  from  a  common  sale. 
[Garrow,  Baron.  In  this  case,  the  defendant  said  he  would  not  have  the  lot,  before  it 
was  knocked  down.]  Mumbling  dissent  to  himself  was  of  no  use.  It  was  his  duty 
to  ha\-e  signified  his  intention  to  the  auctioneer  instantly,  in  a  loud  and  distinct  voice. 
It  is  to  no  purpose  to  suppose  cases  (as  was  done  on  the  former  ai-gument)  of  deafness, 
or  infancy,  or  coverture,  or  other  incapacity  ;  because,  as  the  contrary  has  not  been 
stated  in  the  special  case,  it  must  be  taken  for  granted  that  the  defendant  is  a  sentient, 
free  agent,  in  possession  of  all  his  faculties.  Oooke  v.  Oxk)/  (.3  Term  Kep.  6.53),  which 
was  cited  on  the  last  occasion,  has  nothing  to  do  with  this  case.  The  ground  upon 
which  it  proceeded  was,  that  the  original  contract  was  nudum  [31]  pactum.  That 
was  a  very  different  sale  from  a  sale  by  auction  ;  for  in  every  sale  by  auction,  what 
took  place  here  occurs.  The  bidder  is  bound  by  his  bidding,  the  moment  the  auctioneer 
chooses  to  knock  down  the  hammer.  The  one  party  is  bound  instantly,  if  the  other 
choose  to  accept  his  bidding ;  but  the  auctioneer  is  not  bound  till  he  has  intimated  his 
assent,  by  knocking  down  the  hammer.  Here  it  was  competent  to  the  defendant  to 
retract ;  but  he  should  have  done  it  so  as  to  be  heard.  The  delay  was  not  at  all  to  the 
disadvantage  of  the  defendant.  In  all  cases,  the  auctioneer  may  keep  the  hammer  as 
long  suspended  as  he  pleases  ;  and  the  longer  time  he  takes,  the  longer  and  better 
opportunity  he  gives  the  bidder  to  letract.  How  he  employs  his  time  in  the  interim 
is  immaterial ;  whether  in  making  fine  speeches,  or  in  selling  other  lots.  Yet,  had  he 
not  tuined  to  the  sale  of  other  lots,  there  would  have  been  no  pretence  to  allege  any 
diff'erence  between  this  and  ordinary  sales.  [Hullock,  B.  It  would  seem  that  the 
postponement  was  by  consent ;  and  it  may  be  said,  communis  consensus  tollit  errorem. 
But  that  is  not  my  difficulty  ;  knocking  down  the  hammer  is  not  a  sale  ;  there  was  no 
sale  under  the  statute  of  frauds.  I  go  with  you,  that  it  was  a  sale  so  far,  as  that  the 
auction  duty  was  payable  by  somebody  ;  b>it  to  make  the  defendant  in  this  action  liable 
to  the  duty  as  a  purchaser,  you  must  shew  that  it  was  a  sale  for  other  purposes.] 
Though  there  was  no  such  sale  as  to  transfer  the  property,  or  to  entitle  the  plaintiff'  to 
a  specific  performance  ;  yet  there  was  a  sale,  and  the  defendant  was  a  purchaser  so  far 
forth  as  the  auction  duty  is  concerned.  There  was  a  sale,  sufficient  to  .satisfy  the 
language  of  the  si.xth  section  of  the  statute,  and  to  make  the  duty  attach.  To  that 
extent  only,  the  defendant  was  a  purchaser.  Where  there  is  such  a  sale  as  to  charge 
the  auctioneer  with  the  duty  within  the  meaning  of  the  statute,  then,  the  purchaser 
is  the  person  who  is  to  repay  him.  There  may  be  some-[32]-thing  less  than  a  sale  to 
transfer  property,  but  enough  to  make  the  duty  attach.  Admitting  that  the  defendant 
was  not  a  purchaser  in  the  full  sense  of  the  term,  yet,  there  was  a  sale  sufficient  to 
render  the  bidder  a  purchaser  within  the  fourth  condition.  [Alexander,  C.  B.  Your 
argument  is,  that  purchaser,  in  the  fourth  condition,  does  not  mean  the  man  who  buys, 
but  the  man  to  whom  the  auctioneer  knocks  down  the  lot.]  That  is  my  meaning,  if 
the  sale  has  gone  to  that  extent,  that  the  hammer  has  been  knocked"  down.  ^The 
Attm-neji  General  v.  Chridk  decides  that  the  duty  did  attach,  and  the  person  who 
caused  it  to  attach  was  the  defendant.  The  statute  of  frauds  (a)  does  not  apply  here. 
The  plaintiff  is  not  suing  upon  a  contract  within  that  statute  ;  on  the  contrary,  he  is 
suing  the  defendant  for  not  putting  him  in  a  condition  to  enforce  such  a  contract.  The 
cause  of  the  action  is,  that  the  defendant  has  refused  to  indemnify  the  plaintiff'  for  the 
damages  sustained  by  the  breach  of  his  undertaking  to  perform  the  conditions  of  sale. 
The  foundation  of  the  action  is,  that  no  contract  within  that  statute  ever  took  place. 
The  defendant  is  not  treated  here  as  a  real  contractor,  but  as  a  wrong  doer.  The 
statute  (19  G.  3,  c.  .50,  s.  6)  having  declared  the  auctioneer  to  be  liable,  immediately 

(a)  29  Cha.  2,  c.  3.  By  the  4th  section,  it  is  (inter  alia)  enacted,  that  from  and 
after  the  four  and  twentieth  day  of  June,  1677,  no  action  shall  be  brought  upon  any 
contract  or  sa'e  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  "or  concerning 
them ;  unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  authorized. 
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from  the  kuockiug  down  of  the  hammer,  he  is  not  to  be  told  that  ho  has  no  remedy 
to  recover  over.  The  statute  has  considered  him  as  a  principal,  so  as  to  sue  iu  his 
own  name.  By  the  conditions  here,  he  cannot  come  upon  the  vendor.  But  the 
moment  the  duty  resulted  to  the  crown,  there  resulted  to  him  a  right  to  sue  the 
purchaser,  real  or  abortive,  in  his  own  name. 

[33]  Jervis,  contra.  The  points  which  have  been  made,  are  not  real  points  in 
the  case  ;  but  the  questions  are|: — 1.  Whether  this  duty  was  the  debt  of  Mr.  Nanney  ; 
and,  2.  Supposing  that  it  was,  whether  the  plaintift"  could  pay  it  for  him,  without  his 
consent,  so  as  to  make  him  his  debtor  against  his  will.  The  first  question  is  to  be 
considered  under  three  distinct  heads  : — 1st.  Upon  the  facts  of  the  case,  independently 
of  the  statutes  relating  to  sales  by  auction  ;  23.  Under  the  words  of  those  statutes ; 
3d.  With  reference  to  the  statute  of  frauds.  No  one  of  the  special  counts  has  been 
proved.  The  first  count  alleges  that  the  defendant  was  the  highest  bidder  for,  and 
became  in  due  manner  the  purchaser  of  the  premises.  The  latter  allegation  is  in 
contradiction  to  the  special  case,  and  to  what  is  now  admitted.  The  first  is  the  only 
count  which  ventures  to  aver  the  defendant  to  have  been  a  purchaser.  But  all  the 
other  special  counts  state  a  fact,  which  is  directly  negatived  Ijy  the  special  case ;  for 
thev  all  affirm,  that  the  sum  bid  by  the  defendant  for  the  lots  1  and  3,  exceeded  any 
sum  bid  for  them  by  Henry  R.  Williams  ;  whereas  it  is  found  by  the  special  case,  that 
Henry  R.  Williams  made  no  bidding  for  the  lots.  Therefore,  if  the  case  is  put  upon 
the  special  counts,  the  plaintiff  is  not  entitled  to  recover.  The  second  count  is 
founded  on  the  breach  of  promise,  in  retracting  the  bidding.  It  was  the  auctioneer 
who  retracted  ;  not  Mr.  Xanney.  It  is  of  the  nature  and  essence  of  an  auction, 
that  when  once  begun,  it  should  be  continued  until  it  is  finished,  either  by  a  sale, 
or  by  the  property  being  withdrawn.  If  the  bidding  may  be  postponed  for  an 
hour,  it  may  be  postponed  for  a  day,  a  month,  or  any  indefinite  time.  In  the  mean 
time,  the  bidder's  circumstances  may  have  changed ;  his  means  may  have  been 
exhausted  by  the  purchase  of  other  lots.  He  may  have  left  the  room,  and  so  dis- 
connected himself  from  the  sale  completely.  His  remaining  for  other  purposes, 
cannot  hold  him  to  a  former  bidding ;  and  if  not,  it  is  not  neces-[34]-sary  for  him  to 
declare  his  dissent,  when  the  auctioneer  goes  back  to  a  former  lot.  In  Payne  v.  Cave 
(3  Term  Rep.  148),  it  was  said  by  the  Court,  that  an  auction  was  not  unaptly  called 
locus  penitentiie  ;  and  it  was  decided  that  the  bidder  may  retract  at  any  time  before 
the  hammer  is  down  :  but  here  that  was  unnecessary,  because  the  adjournment  was  a 
retractation  on  the  other  side.  The  auctioneer  also  retracted,  by  altering  the  original 
conditions  of  sale  of  his  own  authority,  and  declaring  that  it  was  an  open  sale  (which  it 
was  not  before),  when  he  returned  to  the  lot.  This  might  have  been  done  for  purposes 
of  fraud,  llie  Attorney  General  v.  Christie  (6  Brown's  Cases  in  Parliament,  520,  2d  ed.) 
and  Capp  v.  Tapham  (6  East,  392),  have  decided  that  the  duty  may  attach,  though 
there  has  been  no  sale.  In  both,  the  auctioneers  were  guilty  of  negligence,  as  has 
been  the  case  here,  in  not  observing  the  directions  of  the  statute.  And  in  the  latter 
case,  it  was  held,  that  the  auctioneer,  not  having  taken  the  proper  precautions  to 
prevent  the  duty  attaching,  in  the  event  of  no  sale,  could  not  recover  over  against  the 
owner,  though  both  parties  were  mistaken  in  the  law.  2dly.  Neither  was  this  a  debt  of 
Mr.  Nanney,  under  the  statutes  relating  to  sales  by  auction  ;  because  the  statute  which 
imposes  the  auction  duties,  17  G.  3,  c.  50,  refers  in  its  title  to  land,  &c.  "sold  by  way 
of  auction  :  "  in  section  5,  to  a  duty  payable,  upon  "  every  twenty  shillings  of  the 
purchase  money  arising  by  sale  at  auction  ;  and  again  to  "  sales  by  way  of  auction," 
and  "  sale  or  auction."  The  eighth  section,  which  is  still  in  force,  empowers  the 
auctioneer  to  make  it  a  condition  of  sale  "that  the  pound-rate,  &c.  shall  be  paid 
by  the  purchaser,  over  and  above  the  price  bidden  at  such  sale  by  auction,"  and  to 
demand  payment  of  the  duty  from  such  purchaser  or  purchasers  ;  "and  upon  neglect 
or  refusal  to  pay  the  same,  such  bidding  shall  be  null  and  void  to  all  intents  and 
purposes."  To  the  same  purpose,  is  the  [35]  language  of  the  act  19  (r.  3,  c.  56, 
"for  altering,  amending,  and  enforcing,'  (not  repealing)  certain  provisions  of  the 
former   statute,   sections    2,  5,    6,    7,    and    11. (a)      [36]   The   sixth   section   of   the 

(a)  19  G.  3,  c.  56,  s.  2.  "  And  whereas,  by  the  said  recited  act,  it  is  amongst 
other  things  enacted,  that  from  and  after  the  29th  day  of  September,  1777,  there 
shall  be  raised,  levied,  collected,  and  paid,  in  such  manner  as  in  the  said  act  is 
mentioned,  to  and  for  the  use  of  his  Majesty,  his  heirs  and  successors,  the  sum  of 
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19  G.  3,  which  is  that  relied  upon  on  the  other  side,  does  not  repeal  the  eighth  of 
[371  the  17  G.  3  ;  and  that  is  proved  by  the  words  of  the  seventh  section  of  the 
former  act.  The  ele\eiith  provides,  that  if  a  sale  by  auction  shall  be  void,  owing  to  a 
defective  title,  the  auctioneer  or  owner,  upon  complaint  before  the  commissioners  of 
excise,  and  due  proof,  shall  be  lelieved  from  any  duty  overpaid.  The  words  mle  and 
pwrhaser,  must  have  a  reasonable  construction.  The  acts  of  parliament,  and  the  con- 
dition of  sale,  put  the  defendant  out  of  court,  when  it  is  admitted  that  he  is  not  a 
purchaser.  3dly.  It  is  a  mistake,  to  suppose  that  the  statute  of  frauds  is  not  applicable 
to  this  case.  IFalker  v.  Constable  (1  Bos.  &  Pul.  306)  is  an  express  authoi-ity  that  it 
comes  within  the  fourth  section.  Several  cases  decided  under  that  act,  Simon  v. 
Mothm  (3  Burr.  1921.  S.  C.  1  Black.  599),  Einmerson  v.  Heelis  (2  Taunton,  38),  Jl'liife 
V.  Prodor  (4  Taunton,  209),  JFright  v.  Dannah  (2  Campbell,  203),  Farehrother  v.  Simmons 
(5  Bainewall  &  Alderson,  333),  shew  that  the  auctioneer  is  an  agent  for  both  parties, 
and  that  his  signature  will  be  binding  upon  both  vendor  and  vendee.  But  they  also 
shew,  that  to  render  it  Ijinding  upon  the  vendee,  he  should  write  down  in  the  particular 
of  sale,  as  well  the  name  of  the  bidder  as  the  bidding.  Here,  the  auctioneer  did  not 
write  down  the  name  of  Mr.  Nanney ;  and  in  con-[38]-sequence  the  duty  is  not  his 

six-pence  for  every  twenty  shillings,  out  of  the  purchase-money  arising  by  sale  at 
auction  of  all  plate  and  jewels  :  and  whereas  the  said  duty  of  six-pence  in  every 
twenty  shillings,  Lut  of  the  purchase-money  of  the  said  goods,  has  been  found  to 
prevent,  in  a  great  measure,  the  sale  of  the  said  goods  by  auction,  to  the  prejudice  of 
the  revenue  intended  to  be  raisad  hy  the  said  act;  be  it  therefore  enacted,  by  the 
authority  aforesaid,  that  from  and  after  the  said  fifth  day  of  July  1779,  the  said  duty 
of  six-pence  in  everj'  twenty  shillings,  out  of  the  purchase-money  of  the  said  goods, 
shall  be,  and  the  same  is  hereby  repealed  ;  and  that  the  sum  of  three-pence  for  every 
twenty  shillings,  out  of  the  purchase-money  arising  by  sale  at  auction  of  all  ['late  and 
jewels,  shall  be  raised,  levied,  and  collected,  to  and  for  the  use  of  his  Majesty,  his 
heirs  and  successors ;  the  said  duty  to  be  paid,  accounted  for,  recovered,  and  applied, 
in  such  and  the  like  manner,  as  the  other  rates  and  duties  granted  by  the  said 
recited  act  upon  sales  by  auction,  are  directed  to  be  paid,  accounted  for,  recovered, 
and  applied ;  any  thing  therein,  or  in  this  present  act,  contained  to  the  contrary 
notwithstanding." 

Section  5.  "  And  whereas,  by  the  said  recited  act,  a  rate  or  duty  of  three-pence 
is  to  be  raised,  levied,  collected  and  paid,  for  eiery  twenty  shillings  of  the  purchase- 
money  arising  by  sale  at  auction,  of  any  interest,  in  possession  or  reversion,  in  any 
freehold,  copyhold,  or  leasehold  lands,  tenements,  houses,  or  hereditaments,  and  of 
any  annuities  or  s\ims  of  money  charged  thereon  ;  and  of  any  utensils  in  husbandry, 
and  farming  stock,  ships,  and  vessels ;  and  of  any  reversionary  interests  in  the  public 
funds :  and  the  sum  of  six-pence  for  every  twenty  shillings,  out  of  the  purchase- 
money  arising  by  sale  at  auction,  of  all  fixtures,  furniture,  plate,  jewels,  pictures, 
books,  horses  and  carriages,  and  all  other  goods  and  chattels  whatsoever  :  and  whereas, 
it  may  be  doubted  whether  the  said  respective  rates  and  duties  so  imposed  as  afore- 
said, are  payable  for  any  part  of  such  purchase-money  not  amounting  to  the  sum  of 
twenty  shillings  :  now  to  obviate  all  such  doubts,  it  is  hereby  enacted  and  declared 
by  the  authority  aforesaid,  that  the  said  respective  rates  and  duties  of  threepence  and 
six-pence,  so  imposed  as  aforesaid,  was  intended  to  be  charged,  and  is  hereby  declared 
to  be  charged  and  chargeable  for  every  twenty  shillings  of  the  said  purchase-money, 
and  in  proportion  for  any  greater  or  lesser  sum  of  the  purchase-money  arising,  or  to 
I'.rise  by  .sales  at  auction." 

For  section  6,  vide  ante,  pp.  17  and  18. 

Section  7.  "And  be  it  further  enacted  by  the  authority  aforesaid,  that  fi'om  and 
after  the  said  fifth  day  of  July  1779,  every  person  not  already  licensed,  acting  as 
auctioneer  as  aforesaid,  at  any  public  sale  or  auction  within  the  limits  of  the  chief 
office  of  Excise  in  London,  shall,  at  the  time  of  receiving  the  licence,  Ave  security  by 
bond  to  his  .Majesty,  his  heirs  and  successors,  in  the  siun  of  2001.,  with  two  or  more 
sufficient  sureties;  which  security  the  commissioners  for  the  duty  of  excise  for  the 
time  being,  or  any  two  oi'  more  of  them,  or  such  person  or  persons  as  the  said  com- 
missioners of  excise  shall  from  time  to  time  appoint  to  deli\'er  out  the  licences  as 
aforesaid,  is  and  are  hereby  authorized  and  empowere  I  to  take,  that  he  will  within 
twenty-eight  days  after  every  sale  by  way  of  auction,  deliver  at  the  chief  office  of 
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debt.  Besides,  a  man  cannot  be  principal  and  agent  at  the  same  time.  The  second 
question  in  the  case  is,  whether,  assuming  the  duty  to  be  a  debt  of  Mr.  Nanney,  the 
plaintirt'  had  a  right  to  pay  it,  and  make  him  his  debtor  against  his  consent,  so  as 
to  entitle  him  to  bring  an  action  for  money  paid,  laid  out,  and  expended  ;  and  that 
he  had  not,  is  clearly  established  by  Sloke.-^  v.  Leivis  (1  Term  Kep.  "20)  and  other  cases 
— the  Court  intimated,  that  he  need  not  trouble  himself  further  on  this  point. 

Taunton,  in  reply.  The  defendant  ought  to  have  retracted  before  the  hammer 
was  down,  for  which  he  had  ample  opportunity.  In  I'ayne  v.  Cave,  the  bidder  did  so. 
The  expressions  of  the  defendant  after  the  close  of  the  sale,  operated  as  a  sufficient 
countermand  of  his  authority,  and  disabled  the  plaintiff",  as  his  agent  under  the  statute 
of  frauds,  from  putting  down  defendant's  name  as  the  buyei'.  Discarding  the  first 
special  count,  the  plaintiff  is  entitled  to  recover  on  the  four  last,  in  which  the  Defen- 
dant is  described  as  the  highest  bidder,  for  the  breach  of  the  implied  promi.se  in  suffering 
the  hammer  to  go  down  without  recalling  his  bidding  ;  because,  if  1  offer  notliing  for  a 
lot,  a  man  who  bids  any  thing  for  it,  is  a  higher  bidder  than  I  am.  The  whole  of  the 
statute  law  upon  the  subject,  is  contained  in  the  sixth  and  seventh  sections  of  the 
19  G.  3,  c.  56.     The  case  ought  to  be  determined  upon  its  own  circumstances,  and  not 

excise  in  London,  to  the  person  or  persons  who  shall  be  appointed  by  the  commis- 
sioners of  excise  to  receive  the  same,  an  exact  and  paiticular  account  in  writing  of  the 
total  amount  of  the  money  bid  at  each  sale,  and  of  the  several  articles,  lots,  or  parcels, 
which  have  been  there  sold,  and  the  price  of  each  and  every  such  article,  lot,  or 
parcel ;  and  at  the  same  time  make  payment  of  all  such  sum  and  sums  of  money  as 
shall  be  due  and  payable  to  his  Majesty,  in  pursuance  of  and  according  to  the  true 
intent  and  meaning  of  this  act ;  which  sum  or  sums  of  money  he  is  hereby  authorized 
and  empowered  to  retain  out  of  the  produce  arising  by  such  sale,  or  deposit  made  at 
such  sale,  or  otherwise  recover  the  same  by  action  of  debt,  or  on  the  case,  against  the 
person  or  persons  by  whom  such  auctioneer  shall  be  employed,  or  on  whose  account 
such  goods  shall  be  sold  ;  and  every  person  so  acting  as  auctioneer,  or  the  person  who 
acted  as  his  clerk  at  such  sale,  if  any,  shall  make  oath  to  the  truth  of  each  and  every 
such  account,  before  the  commissioners  of  excise,  or  one  of  them,  or  before  such 
person  as  the  said  commissioners  of  excise,  shall  appoint  to  receive  the  same ;  which 
oath  the  said  commissioners  of  excise,  or  one  of  them,  or  other  person  so  to  be 
appointed  as  aforesaid,  is  and  are  hereby  authorised  and  empowered  to  administer: 
and  in  case  the  auctioneer  giving  such  bond  shall  neglect  to  deliver  in  his  account,  or 
to  make  payment  of  the  rates  and  duties  as  herein  directed  ;  or  if  it  shall  appear  that 
the  account  delivered  in  by  such  auctioneer  was  not  a  true  and  just  account,  or  that 
the  said  auctioneer  hath  acted  contrary  to  the  true  intent  and  meaning  of  such  bond, 
and  of  this  present  act,  it  shall  and  may  be  lawful  for  the  said  commissioners  of 
excise  to  cause  such  bond  to  be  put  in  suit,  unless  they  shall  find  sufficient  cause  to 
forbear  the  same  ;  and  thereupon,  in  case  of  a  verdict  or  judgment  against  the  defen- 
dant, such  licence  shall  thenceforth  become  void  to  all  intents  and  purposes." 

Section  11.  "  And  whereas  it  may  happen  that  sales  at  auction  of  estates  or  goods 
may  lie  rendered  null  and  void,  by  reason  that  the  person  for  whose  benefit  the  same 
shall  be  sold,  had  no  title  to,  or  no  right  to  dispose  of  the  same  :  be  it  further  enacted 
by  the  authority  aforesaid,  that  from  and  after  the  said  fifth  day  of  July,  1779,  if  any 
sale  by  auction  of  any  estate,  goods,  or  chattels,  shall  be  rendeied  void,  by  reason 
that  the  person  for  whose  benefit  the  same  was  sold  had  no  title  to  the  same,  or  no 
right  to  dispose  thereof,  then,  and  in  every  such  case,  it  shall  and  may  be  lawful  for  the 
auctioneer,  who  paid  the  duty  for  the  thing  to  be  sold,  or  for  the  person  for  whose 
benefit  the  same  «as  so  sold,  to  lay  his,  her  or  their  complaint  before  the  commis- 
sioners of  excise,  or  justices  of  the  peace,  within  whose  jurisdiction  respectively  such 
sale  was  made;  and  the  said  commissioners  of  excise,  or  justices  of  the  peace  respec- 
tively, upon  such  complaint  to  them  made  by  or  on  the  behalf  of  such  auctioneer,  or 
by  or  on  the  behalf  of  the  person  for  whose  benefit  the  same  was  sold,  shall  and  are 
required  to  hear  and  determine  all  such  complaints,  and  examine  the  witnesses  upon 
oath,  which  shall  be  produced,  as  well  on  the  behalf  of  the  party  making  such  com- 
plaint, as  on  the  behalf  of  all  and  every  other  partv  and  parties ;  which  oath  they 
have  hereby  power  to  administer;  and  thereupon,  or  by  other  due  proof,  to  relieve 
the  party  so  complaining,  of  so  much  of  his,  her,  or  their  respective  payments  as  shall 
be  .so  made  out  before  them  to  have  been  overpaid ;  any  thing  in  this  statute  to  the 
contrary  notwithstanding." 
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Oil  suppositions  which  do  not  belong  to  it.  In  a  special  case,  fraud  is  never  joresumed 
by  the  Cour't,  unless  it  has  been  so  found  by  the  jury.  The  cases  cited  do  not  apply. 
The  defendant  is  not  charged  upon  a  contract  under  the  statute  of  frauds,  but  upon 
a  cause  of  action  collateral  thereto.  The  auctioneer  must  have  a  remedy  to  recover 
what  resulted  to  the  crown,  through  the  misconduct  of  a  third  party  ;  and  here  [39] 
he  cannot  call  upon  the  vendor.  A  man  cannot  voluntarily  pay  the  delit  of  another, 
so  as  to  make  the  other  chargeable  to  him,  against  his  consent :  but  there  are  two 
cases  which  shew,  that  if  one  is  compelled  or  obliged  to  make  a  payment  for  which 
another  is  liable,  assumpsit  for  money  paid  to  his  use  may  be  maintained,  Exall  v. 
Pailriilfjc  (8  Term  Kep.  308),  Birkley  v.  Fre.fgrave  (1  East,  220) ;  and  on  the  authority 
of  these,  the  plaintiflF  may  claim  the  judgment  of  the  Court  for  money  paid,  laid  out, 
and  expended.  As  the  plaintiffs  liability  arose  from  the  wrongful  act  of  the  defen- 
dant, the  law  raises  an  implied  promise  on  the  part  of  the  latter  to  indemnify  him. 

Alex.ANDER,  C.  B. — I  have  a  very  clear  opinion,  that  the  plaintiff  is  not  entitled 
to  recover ;  and  I  shall  state  very  shortly  the  course  of  reasoning  which  leads  my 
mind  to  that  conclusion.  It  is  not  my  intention  to  follow  the  learned  and  able  argu- 
ments of  the  counsel,  nor  do  I  feel  it  to  be  necessary  to  direct  much  of  my  attention 
to  the  pleadings.  The  case  does  not  seem  to  me  to  turn  upon  the  pleadings,  or  even 
upon  the  general  circumstances.  There  are,  however,  a  few  facts  material  to  the  cause. 
Having  stated  the  facts  detailed  in  the  special  case,  relative  to  the  bidding,  the  suspen- 
sion, resumption,  and  termination  of  the  alleged  sale,  his  Lordship  proceeded  ; — These 
appear  to  be  the  only  facts  necessary  to  be  carried  in  my  mind,  while  I  form  my 
opinion.  I  admit  that  the  retractation  of  the  defendant,  not  being  loud  enough  to  be 
heard  by  the  plaintiff,  amounts  to  nothing  ;  that  it  is  just  the  .same  as  a  thought 
confined  to  his  own  breast.  Two  principal  questions  have  been  raised  upon  this  case  ; 
first,  whether  the  auctioneer  was  liable  to  pay  this  sum  of  money  ;  and  next,  whether, 
if  liable,  he  is  entitled  to  recover  it  from  the  defendant.  I  do  not  think  it  necessary, 
in  my  view  of  [40]  the  case,  to  decide,  whether  the  auctioneer  was  or  was  not  liable 
to  pay  the  duty.  I  think  there  is  a  great  deal  of  weight  in  the  observations  made  by 
Mr.  Jervis  on  the  several  acts  of  parliament.  They  are  to  be  consideied  together, 
and  construed  by  one  another  ;  and  their  whole  spirit  seems  to  me  to  make  the  pay- 
ment of  the  duty  attach  to  an  actual  sale.  But  it  is  unnecessary  for  me  to  decide  that 
point,  because  it  appears  to  me  that  whethei-  the  auctioneer  was,  or  was  not  liable  to 
pay  the  duty,  he  is  not  entitled  to  I'ecover  it  from  the  defendant.  This  opinion  is 
grounded  chiefly  on  the  fourth  condition  of  sale.  The  conditions  of  sale  form  the 
written  contract  between  the  parties.  They  constitute  the  terms  upon  which  the 
vendors  undertook  to  sell,  and  the  vendees  to  bid.  The  fourth  condition  states  in 
terms,  that  the  purchaser  of  each  lot  shall  pay  the  duty,  over  and  above  the  purchase 
money.  This  seems  to  put  an  end  to  the  question,  and  to  clear  the  case  of  a)l  these 
considerations  of  law  relied  on  by  the  counsel  in  argument.  In  arguing  the  case,  it 
was  necessary  to  determine  what  was  meant  by  the  word  purchaser  ;  and  the  gentleman 
who  supported  the  Plaintiff's  claim,  has  been  reduced  to  the  necessity  of  saying  that 
purchaser  meant  a  bidder, — a  mere  bidder.  Without  considering  what  the  conduct  of 
the  defendant  in  the  transaction  may  have  Ijeen,  the  simple  question  is,  whether  as  a 
purchaser  he  is  bound  to  pay  this  duty  ;  and  it  appears  to  me  that  he  is  not  bound. 
With  respect  to  the  hardship  said  to  be  imposed  on  the  auctioneer,  I  cannot  say  that 
that  consideration  produces  on  my  mind  all  the  effect  intended.  Because  I  should 
consider,  that  either  he  has  a  right  to  recover  this  money  against  his  employer,  or  if 
not,  that  he  has  lost  it  by  his  own  default.  If  he  had  conducted  himself  with  strict 
propriety,  then  he  might  have  called  upon  his  employer  to  re-imburse  him  ;  if  he  cannot 
do  so,  the  consequence  is,  that  the  situation  in  which  he  is  placed  arises  from  his  own 
mistake,  or,  if  I  must  use  the  term  [41]  misconduct.  On  these  grounds,  that  the 
conditions  of  sale  put  the  payment  of  the  duty  on  the  purchaser  only,  and  that  this 
defendant  is  not  a  purchaser,  I  think  a  nonsuit  must  be  entered. 

Graham,  B.  I  have  had  very  considerable  doubts  whether  this  sale  could  be 
sustained,  because  it  struck  me  that  when  once  the  .sale  of  a  lot  was  begun,  it  was  not 
competent  to  the  auctioneer  to  stop,  and  resume  it  afterwards,  unless  with  the  express 
consent  of  the  bidders.  But  I  waive  that  consideration,  as  not  being  necessary  to  a 
decision  on  the  case.  I  go  somewhat  farther  than  my  Lord  Chief  Baron  went,  when 
I  say,  that  the  auctioneer  here  has  by  his  own  conduct,  made  himself  personally  liable 
for  the  duty.     The  act  of  parliament,  in  order  to  ensure  the  revenue,  makes  the  duty 
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payable  by  the  auctioneer  in  the  first  instance.  This  party,  therefore,  being  liable  in 
the  first  instance,  the  ne.xt  question  is,  whether  under  the  circumstances,  he  has  entitled 
himself  to  recover,  as  against  the  present  defendant.  Let  me  suppose  that  this 
auction  had  been  conducted  in  the  ordinary  way,  without  any  objection  in  point  of 
form  or  manner,  and  brought  to  a  conclusion  properly,  by  taking  down  the  name  of 
the  purchaser,  and  inserting  it  in  the  pai'ticular,  so  as  to  have  actually  bound  the 
bidder,  and  held  him  to  his  purchase  ;  to  whom  then  would  the  auctioneer  have  a 
right  to  resort  foT'  repayment !  If  the  purchase-money  had  been  paid,  or  if  there  had 
been  a  deposit,  he  would  have  been  entitled  to  reimburse  himself  from  that.  But  if 
neither  of  these  had  taken  place,  then  the  law  has  provided  that  he  might  call  on  the 
owner  of  the  estate  for  compensation.  That  is  not  the  present  case  ;  because  this  is 
taken  out  of  the  statute  by  the  conditions  of  sale,  and  it  has  been  made  an  express 
condition  that  these  duties  should  he  paid  by  the  purchaser.  What  then  do  the 
conditions  of  sale  mean  by  the  term  purchaser  ?  Undoubtedly,  a  real  purchaser ;  a 
[42]  valid,  and  effectual  purchaser ;  a  person  who  is  bound  by  the  contract.  In  this 
instance,  the  party  cannot  resort  to  the  purchaser,  because  he  did  not  bind  him  to  the 
contract.  To  what  therefore  is  his  want  of  remedy  to  be  imputed,  1)ut  to  his  own 
negligence  I  He  neglected  to  put  down  the  name  of  the  purchaser,  which  it  was  his 
duty  to  do.  He  has  therefore  fallen  into  an  error  for  which  he  must  be  himself 
responsible  ;  he  has  no  right  whatever  to  sustain  an  action  against  Mr.  Nanney. 

Hui.LOCK,  B.*  I  am  of  the  same  opinion.  By  law  there  is  no  liability  imposed 
on  the  vendee,  to  pay  the  duty  ;  the  question  is,  whether  the  conditions  of  sale  are  so 
framed,  as  to  throw  that  obligation  on  the  defendant  here.  Now  the  conditions  impose 
the  payment  on  the  purchaser :  and  I  think  there  is  nothing  in  them  which  would 
warrant  the  Court  in  construing  the  term  "purchaser"  differently  from  its  ordinary 
sense  ;  namely,  a  person  who  is  to  stand  by,  and  fulfil  his  contract.  The  19  G.  3, 
c.  .56,  s.  6  it  7  shews,  that  the  liability  in  the  first  instance  lies  on  the  auctioueei',  and 
that  the  vendor  of  the  estate  is  answerable  to  him.  And  the  auctioneer  might  have 
sustained  an  action  against  the  vendor,  if  he  had  written  down  the  bidder's  name  in 
the  catalogue.  The  onl}''  ground  for  charging  the  defendant  here,  arises  from  the  con- 
struction of  the  fourth  condition  of  sale.  If  the  party  is  only  liable  in  respect  of  his 
contract,  it  is  incumbent  on  the  plaintiff'  to  shew  that  he  was  a  purchaser.  But  he 
was  not  a  purchaser,  because  there  was  no  contract  of  sale,  the  auctioneer  not  having 
put  down  the  name  of  the  bidder  in  the  particular.  If  the  auctioneer  had  put  down 
the  name,  and  suffered  the  vendor  to  bring  an  action  against  the  defendant,  it  would 
have  been  a  different  case ;  but  that  was  not  done.  Admitting  that  there  was  no 
contract  of  sale ;  and  another  circumstance  which  shews  there  could  not  have  been  a 
contract  of  sale,  is  [43]  this — that  before  the  adjournment  of  the  sale,  the  conditions 
authorized  a  gentleman  of  the  name  of  Williams  to  bid  for  the  vendors ;  but  when  the 
auctioneer  comes  back,  he  alters  the  conditions,  and  says,  "Now,  gentlemen,  this  is 
an  open  sale,"  which  imposes  different  conditions,  and  implies  a  change  he  had  no 
right  in  law  to  make  of  his  own  authority.  But  it  is  not  on  that  I  found  my  opinion. 
Admitting  there  was  no  contract  of  sale,  can  the  defendant  be  said  to  be  a  purchaser  1 
clearly  not.  But  it  is  said  the  auctioneer  was  obliged  to  pay  the  duty  to  the  crown, 
and  he  ought  not  to  be  without  a  remedy.  I  don't  care  whether  he  was  bound  to  pay 
the  auction  duty  or  not ;  I  think  he  was.  The  question  now  is,  whether  he  has  a 
right  to  recover  it  from  the  defendant :  I  say  not.  If  the  purchaser  is  under  an 
obligation  to  pay  the  duty,  this  defendant  is  not  the  purchaser,  and  therefore  he 
is  not  obliged.  I  am  asked  whether  an  action  can  be  sustained  by  the  auctioneer 
against  the  vendor?  I  should  doubt  it;  because  the  vendor  might  say, — if  by  your 
carelessness  or  ignorance,  you  have  not  put  down  the  name  of  this  gentleman  in  your 
catalogue,  so  as  to  enable  me  to  enforce  the  contract  of  sale  against  him,  the  contract 
falls  to  the  ground  ;  and  you  have  no  right  to  call  upon  me  for  repayment.  Thus  I 
get  rid  of  the  special  counts.  But  it  is  .said,  the  plaintiff  may  recover  for  money  paid 
and  laid  out  to  the  use  of  the  defendant.  I  have  always  understood,  that  to  maintain 
assumpsit  on  that  ground,  the  defendant  must  have  been  originally  liable  to  the  debt ; 
here  the  defendant  was  not  originally  liable,  and  therefore  the  action  does  not  lie. 
The  case  of  ExaJl  v.  Parhid'je  (8  Term  Rep.  308)  would  imply  that  condition.  The 
declaration  in  Birkley  v.  Presgrave  (1  East,  220),  is  one  of  the  most  special  in  the 

*  Garrow,  B.,  had  left  the  Court,  to  attend  at  chambers. 
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books.  There  the  Court  held,  that,  inasmuch  as  there  was  an  equitable  liability  on 
all  the  owners,  to  contribute  in  a  general  average,  to  all  loss  [44]  and  expences 
incurred  by  the  plaintiffs  as  ship  owners,  in  preserving  the  ship  and  cargo,  the  action 
might  be  sustained.  But  this  defendant  has  not  been  brought  within  the  contract, 
bywhich  he  would  have  been  made  liable,  and  therefore  in  my  judgment,  this  action 
cannot  be  sustained. 

Postea  to  the  defendant. 


St.vndex  v.  Blakie.  Februaiy  4th,  1824. — There  is  no  rule  of  court  in  this  couit, 
as  in  the  K.  B.  that  an  application  by  bail  for  a  I'ule  to  stay  proceedings  on  an 
assigned  bail-bond,  should  be  gi-ounded  on  an  affidavit,  that  the  application  is 
bonc'l  fide  made  on  the  part  of  the  bail,  at  their  expence,  for  their  only  indemnity, 
and  without  collusion  with  the  original  defendant ;  and  a  rule  nisi  for  the  above 
purpose  not  grounded  on  such  an  affidavit  was  made  absolute.  But  an  affidavit 
of  that  nature,  and  of  merits,  is  usual  in  practice. 

[S.  C.  13  Price,  114.] 

Abraham  opposed  a  rule  obtained  on  the  part  of  defendant's  bail,  for  staying  pro- 
ceedings on  an  assigned  bail-bond,  on  payment  of  costs,  the  defendant  having  rendered 
himself  in  discharge  of  his  bail,  on  this,  among  other  grounds  :  that  the  application 
for  the  rule  had  not  been  grounded  upon  an  affidavit  shewing  that  it  bad  been  made 
bona  fide  on  the  part  of  the  bail,  at  their  expense,  for  their  only  indemnity,  and 
without  collusion  with  the  original  defendant ;  which  was  required  by  a  rule  of  court 
in  the  King's  Bench  (R.  M.  .59  Geo.  3,  K.  B.).  But  the  master,  on  being  consulted  by 
the  Court,  stated  there  was  no  such  rule  of  court  established  in  this  Court,  though  an 
affidavit  of  that  nature,  and  of  merits,  was  usual  in  practice.  And,  it  appearing  that 
a  trial  had  not  been  lost,  the  Court  made  the  rule  absolute,  the  defendant  undertaking 
to  accept  a  declaration,  and  plead  instanter,  and  take  short  notice  of  trial  for  the 
Sittings  in  this  term. 

Chilton  for  the  bail. 

Rule  absolute. 

[45]  February  6th,  1824. — This  day  the  argument  on  a  rule  nisi  was  suspended, 
while  Henry  "William  Vincent,  Esq.,  the  newly  appointed  King's  Remembrancer,  was 
engaged  in  taking  the  oaths  (a)  on  his  appointment.(i) 

Immediately  on  his  retiring,  and  before  the  resumption  of  the  argument,  Sir 
W.  Owen,  in  pursuance  of  ancient  privilege,  as  Postman,  moved  for  six  weeks  time 
to  plead  to  a  scire  facias,  which  was  granted. 

Smallcombe,  Assignee  of  Watts,  against  Bruges.  February  6th,  1824. — An  acknow- 
ledgment by  the  bankrupt,  made  after  the  act  of  bankruptcy,  though  before 
the  issuing  of  the  commission,  is  inadmissible  as  evidence  in  an  action  by  his 
assignees,  to  prove  the  petitioning  creditor's  debt. 

[S.  C.  13  Price,  136.] 

This  was  an  action  of  trover,  brought  by  George  Smallcombe,  claiming  as 
assignee,  under  the  bankruptcy  of  Watts,  the  sum  of  731.  10s.,  being  the  alleged  value 
of  two  ricks  of  hay  which  had  belonged  to  Watts,  and  which  came  to  the  possession 
of  Bruges,  after  an  act  of  bankruptcy  committed  by  Watts. 

Upon  the  trial  of  the  cause  before  Hullock,  B.  at  the  spring  assizes,  1823,  for  the 
county  of  Wilts,  it  appeared  that  the  bankrupt  was  a  farmer,  and  rented  an  estate  of 
the  defendant,  in  respect  of  which  1001.  was  then  due  for  rent  in  arrear. 

The  plaintiff  proved  the  trading  by  buying  and  selling  beans  and  flour;  and  an 

(a)  For  this  officer's  oath  of  office,  vide  I  Fowler's  Equity  Practice,  pp.  13-14. 

(b)  ^yhich  took  place  under  the  57  G.  3,  c.  60,  whereby  it  is  enacted,  that  from  the 
termination  of  the  then  existing  interests  in  this  office  (among  others)  the  duties 
thereof  shall  be  discharged  in  person,  and  not  by  deputy. 
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act  of  bankruptcy  to  have  beeu  committed  by  his  having  beeu  arrested  on  the  21st 
of  November  1821,  and  continuing  in  prison  until  the  7th  day  of  April  following, 
when  he  was  discharged  under  the  [46]  Insolvent  Debtors  act ;  and  that  on  the  25th 
of  June  1622,  a  commission  of  bankrupt  was  issued  against  AYatts,  on  the  petitiou  of 
Anne  Smallcombe,  as  administratrix  of  the  estate  and  effects  of  James  Smallcombe, 
who  died  intestate,  on  the  9th  day  of  January  1820. 

In  support  of  the  petitioning  creditor's  debt,  it  was  proved,  that  on  the  10th  of 
June  1807,  the  bankrupt  and  his  son,  James  Watts,  jun.,  made  their  joint  and  several 
promissory  note  for  1001.  payable  with  interest  to  the  intestate,  James  Smallcombe; 
and  it  was  also  proved,  that  in  the  month  of  May  1822,  the  bankrupt  told  Mr.  R. 
Saunders,  the  plaintifi's  attorney,  who  called  upon  the  said  bankrupt,  in  consequence 
of  a  notice  under  the  Insolvent  Debtors  act,  that  he  the  said  bankrupt  owed  the 
executrix,  or  administratrix  of  James  Smallcombe  2151.,  for  money  borrowed. 

It  was  objected  on  the  part  of  the  defendant,  that  this  acknowledgment  being 
made  after  the  act  of  bankruptcy,  though  before  the  issuing  of  the  commission,  under 
such  circumstances  was  not  admissible  in  evidence  to  prove  the  petitioning  creditor's 
debt : — and  the  learned  Judge  being  of  opinion  that  the  objection  was  well  founded, 
directed  a  nonsuit. 

In  Easter  term  1823,  a  rule  was  obtained,  calling  upon  the  defendant  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial  had.  In  Trinity  term 
1823,  counsel  having  beeu  heard  against,  and  in  support  of  the  rule,  the  Court 
directed,  upon  the  consent  of  the  parties,  that  the  question  should  be  turned  into  a 
special  case ;  which  was  done  accordingly,  and  the  case  was  argued  this  day  by 
Manning  and  Jeremy. 

The  question  for  the  consideration  of  the  Court  was,  whether  the  evidence 
tendered,  of  the  acknowledgment  of  the  debt  by  Watts,  ought  to  have  been  received. 
If  the  Court  should  be  of  opinion,  that  the  evidence  was  properly  rejected,  then  the 
nonsuit  was  to  stand.  On  the  [47]  other  hand,  if  the  Court  should  be  of  opinion 
that  the  evidence  ought  to  have  been  received,  then  a  new  trial  was  to  be  had. 

Manning  for  the  plaintiff.  The  evidence  ought  to  have  been  received ;  for  even 
the  rejection  of  the  bankrupt  as  a  witness  to  prove  the  fact  of  the  petitioning  creditor's 
debt,  is  an  anomaly  in  the  law  of  eWdence.  Chajmiun  v.  Gardner  (2  11.  Black.  279), 
which  has  been  considered  to  establish  that  doctrine  ;  and  all  the  anomalous  rules  on 
the  subject  are  founded  on  one  nisi  prius  decision  by  Sir  D.  liyder,  Floicer  v.  Herbert 
(ibidem  in  notis).  A  very  recent  decision  in  the  King's  Bench,  Morgan  v.  Fri/or,{c) 
where  a  rule  for  entering  a  nonsuit,  on  the  ground  that  a  bankrupt  had  been 
improperly  admitted,  in  an  action  by  his  assignees,  to  prove  the  hand-writing  of  the 
commissioners,  in  order  to  identify  the  proceedings  taken  under  the  commission 
against  him,  was  discharged,  seems  to  shew,  that  the  exclusion  of  the  bankrupt  does 
not  go  upon  any  general  principle.  And  Bayley  J.  there  said,  that  it  was  "too  late 
to  extend  the  rule  beyond  the  letter  of  former  decisions."  Though  it.  may  be  too 
late  to  contend  that  the  bankrupt  himself  may  be  examined  as  a  witness  to  prove  the 
petitioning  creditor's  debt ;  still  the  evidence  tendered  of  that  fact  should  have  been 
admitted,  the  circumstances  of  this  case  being  very  peculiar.  After  an  act  of  bank- 
ruptcy, and  after  a  commission,  a  bankrupt  might  have  an  interest  in  making  a  false 
admission  of  a  debt ;  but  before  the  suing  out  of  the  commission,  it  would  be  against 
his  interest,  as  its  eflFect  would  be  to  subject  him  to  the  danger  of  immediate  arrest 
or  imprisonment ;  and  fraud  or  collusion  ought  not  to  be  gratuitously  presumed. 
Declarations  by  the  bankrupt  before  the  act  of  bankruptcy,  are  clearly  sufficient  proof 
of  [48]  the  petitioning  creditor's  debt :  Thompson  v.  Bridges  (8  Taunton,  336,  S.  C 
2  B.  Moore,  376),  /Aa/ts  v.  Thorpe  (1  Campbell,  376),  Taylor  v.  Kinloch  (1  Starkie, 
177).  And  that  they  are  admissible  after  the  act,  there  are  three  direct  authorities, 
Dowton  v.  Cross  (1  Espinasse,  168),  Brrtt  v.  LnxU  (13  East,  213),  and  Heale  v.  C'ulK)tso.{f) 
In  the  first  of  these,  which  was  an  action  by  assignees.  Lord  Kenyon  held,  that  an 
acknowledgment  by  the  bankrupt,  that  he  owed  the  petitioning  creditor  1001.  before 
the  act  of  bankruptcy,  made  at  any  time  before  the  suing  out  of  the  commission,  was 
sufficient  to  support  the  commission.     In  the  last,  which  was  an  action  of  trover  by 

(c)  2  Barnewall  &  Creswell,  14,  S.  C.  3  Dowling  &  Ryland,  215,  S.  C.  3  Starkie, 
58,  reported  under  the  name  of  Morgan  v.  Prke. 

(J)  MSS.  Coram  Abbott,  J.,  at  Westminster,  Sittings  after  Hilary  Term,  1817. 
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assignees,  the  present  Chief  Justice  of  the  Common  Pleas  (Lord  Gifibrd)  was  of 
counsel  for  the  plaintifl's,  and  there  was  a  verdict  for  them  to  a  veiy  large  amount. 
[Garrow  B. — I  see  a  memorandum  of  that  noble  and  learned  person  on  the  back  of 
his  liiief  in  the  cause,  that  the  verdict  was  taken  by  consent.]  The  arrangement 
could  not  have  taken  place  without  a  previous  admission,  that  the  bankrupt's  acknow- 
ledgment must  be  received  in  evidence.  The  statute  46  G.  .3,  c.  l3o,{h)  sect.  2,  shews 
it  to  have  been  the  intention  of  the  legislature  to  make  the  period  of  inadmissibility 
commence  from  the  date  of  the  commission. 

Jeremy,  contra.  The  declarations  of  the  bankrupt  ought  to  be  excluded  as 
evidence,  after  an  act  of  bankruptcy  followed  up  by  a  commission.  The  three  last 
are  the  only  cases  which  seem  to  be  relied  upon  on  the  other  side.  The  first,  Dowton 
v.  Cross,  is  a  nisi  prius  decision  ;  the  act  of  bankruptcy  and  the  acknowledgment  took 
place  on  the  same  day  ;  no  priority  was  proved  ;  and  the  admission  might  have  been, 
for  any  thing  that  appears,  ante  litem  motam.  The  facts  therefore,  weigh  [49] 
nothing.  In  Brett  v.  Lcvett,  the  point  now  agitated  was  not  discussed,  and  that 
decision  is  quite  immateral  to  the  present  question.  The  third,  Heale  v.  Vohnso,  in 
the  first  place,  is  a  manuscript  case ;  and  in  the  ne.xt,  it  did  not  raise  the  point,  a 
verdict  having  been  taken  by  consent.  On  the  other  hand,  the  inadmissibility  of  the 
evidence  is  supported  by  numerous  authoiities,  some  less,  some  more  clear  :  Bateman 
v.  BttUeij  (5  T.  R.  512),  Hoare  v.  Coryton  (4  Taunton,  560),  Marsli  v.  Meager  (1  Starkie, 
353),  Iloljaun  v.  Kemp  (4  Espinasse,  233),  Amlirose  v.  Clendon  (Cases  tempore  Hardwicke, 
266).  The  doctrine  established  by  these  decisions  was  confirmed  in  a  case  tried  before 
Abbott,  C.  J.  so  recently  as  the  8th  of  last  December :  Mansfield  v.  Chesslyn.  It  was 
an  action  of  trover  for  deeds.  Evidence,  precisely  similar  to  that  contended  for  here, 
was  ottered,  as  proof  of  the  petitioning  creditor's  debt.  It  was  objected,  that  the 
declaration  was  made  post  litem  motam  :  the  objection  was  held  valid,  and  the  plaintitt' 
non-suited.  The  principle  upon  which  these  determinations  have  gone,  is  this  ;  that 
where  a  party  is  placed  in  such  suspicious  circumstances,  that  a  commission  may  follow, 
his  declarations,  or  acknowledgments,  ought  not  to  be  received  in  evidence ;  because 
it  is  infinitely  less  prejudicial  to  the  public,  that  where  a  commission  cannot  be  other- 
wise supported,  it  should  fail  altogether,  than  that  a  door  should  be  opened  for  fraud 
and  collusion,  by  admitting  evidence  from  a  party  so  circumstanced.  The  particular 
circumstances  of  this  case  imperatively  require  the  application  of  the  general  principle. 
The  acknowledgment  was  loose  and  general — not  on  oath — made  to  the  plaintift"s 
attorney — the  debt  clearly  barred  by  the  statute :  while  on  the  other  hand,  a  good 
debt  of  1001.  was  owing  to  the  defendant.  The  bankrupt  has  a  strong  and  direct 
interest  in  sustaining  the  commission  ;  he  is  identified  with  the  assignees,  and  [50]  to 
admit  him  will  be  to  make  him  a  witness  in  his  own  cause. 

Manning,  in  reply.  The  cases  cited  ha-\e  no  bearing  on  the  question.  In  Hoare 
V.  Coryton,  it  did  not  appear  whether  the  admission  took  place  before  the  issuing  of  the 
commission,  or  not.  The  point  did  arise  in  Heale  v.  Colenso.  The  admission  by  the 
bankrupt  in  this  case  was  against  himself. 

Saturday,  February  7th. — Alexander,  C.  B.  (Having  stated  the  case) — The 
question  is,  whether  the  evidence  off'ered  ought  to  have  been  received.  I  am  of 
opinion,  that  the  evidence  is  not  admissible.  It  is  allowed  by  counsel  on  both  sides, 
that  any  admissions  by  a  bankrupt  before  the  act  of  bankruptcy,  are  clearly  admissible 
evidence  to  bind  his  estate.  On  the  other  hand,  it  is  equally  admitted  in  argument, 
and  seems  equally  clear,  that  conversations  after  the  commission  has  issued,  are  not 
admissible  to  prove  the  petitioning  creditor's  debt,  or  any  fact  necessary  to  sustain  the 
commission  ;  because,  as  it  is  stated,  the  bankrupt  may  liave  a  great  interest  to  support 
the  commission,  and  that  interest  renders  any  declarations  made  by  him  at  that  time 
too  suspicious  to  be  received.  But  this  question  arises  upon  an  intermediate  interval, 
namely,  between  the  act  of  bankruptcy,  and  the  issuing  of  the  commission.  And  the 
rule  of  evidence  applicable  to  that  period,  does  not  seem  to  have  been  so  clearly  and 
uniformly  understood  by  the  judges,  as  the  two  former.  Let  us  consider  upon  what 
ground  it  is  contended,  that  this  evidence  is  admissible.  It  is  quite  clear,  that  after 
the  act  of  bankruptcy,  the  bankrupt  is  incapable  in  any  manner  to  afiect  the  situation 
of  his  estate.    He  cannot  contract  debts  ;  he  cannot  part  with  any  portion  of  his  estate ; 


{h)  For  amending  the  laws  relating  to  bankrupts. 
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he  cannot  do  any  act  to  aflect  it.  And  it  seems  very  extraordinary  indeed,  that  being 
under  all  these  disabilities,  he  [51]  should  be  able  at  that  very  time,  by  his  conversa- 
tions, to  do  in  etfect  the  very  thing  which  the  law  prohibits  him  from  doing  in  any 
other  manner.  On  this  ground,  I  think  the  evidence  most  clearly  inadmissible.  But 
it  is  contended  that  there  are  authorities  in  opposition  to  what  I  have  stated.  Of  the 
many  cases  cited,  there  appear  to  me  to  be  only  four  which  go  to  the  point  before  us ; 
two  of  those  make  for  one  side  of  the  argument,  and  two  for  the  other.  In  the  first, 
RobsoH  v.  Kemp,  Lord  EUenborough  gave  a  very  clear  opinion,  that  such  declarations 
and  conversations  were  not  admissible.  The  act  of  bankruptcy  relied  on,  was  the 
execution  of  a  fraudulent  assignment  by  deed  of  a  ship  by  the  bankrupt  to  his  son. 
A  witness  was  called  to  give  evidence  of  a  conversation  between  the  father  and  son 
respecting  the  transaction,  in  order  to  prove  the  fraud  ;  but  it  appeared  to  have  taken 
place  after  the  execution  of  the  deed.  That  was  objected  to,  as  having  occurred  after 
the  act.  And  Lord  EUenborough  expressed  his  opinion,  that  declarations  and  conversa- 
tions which  took  place  subsequent  to  the  execution  of  the  deed,  and  the  commission 
of  the  act,  which  constituted  an  act  of  bankruptcy,  were  not  admissible  ;  and  the 
e^^dence  was  rejected.  This  was  a  nisi  prius  case.  The  next  case  was  cited  in  argu- 
ment on  the  same  side,  Uoare  v.  Uoiijtmi ;  there,  the  petitioning  creditor's  debt  appeared 
in  an  account  stated  by  the  bankrupt,  charging  himself  with  a  balance  brought  over 
on  a  day  prior  to  the  bankruptcy,  and  it  was  proved  that  the  debt  had  been  acknow- 
ledged after  the  balance  was  struck  ;  but  there  was  no  precise  date  to  the  acknowledg- 
ment. This  evidence,  though  objected  to,  having  been  received  at  the  trial,  and  a 
verdict  given  for  the  defendant,  it  became  a  question  on  arguing  a  rule  nisi  for  setting 
a.side  the  verdict,  whether  it  was  incumbent  on  the  party  relying  on  the  acknowledg- 
ment, to  shew  that  it  had  been  made  before  the  bankruptcy.  The  Court  was  of  opinion 
that  it  was.  Lord  Chief  Justice  Mansfield  said,  "  the  very  materiality  of  [52]  this  paper 
depends  upon  the  truth  of  its  being  acknowledged  before  the  bankruptcy  :  that  must 
be  proved  by  evidence  dehors  the  paper."  And  Sir  Vicary  Gibbs  said,  "  the  plaintiff's 
were  bound  to  shew  by  evidence,  that  the  paper  which  they  wished  to  produce,  was 
made  and  signed  before  the  bankruptcy  ;  and  especially  as  it  seems  that  the  plaintiffs 
took  upon  themselves  to  give  evidence  of  an  actual  acknowledgment  by  the  bankrupt, 
besides  the  writing ;  they  therefore  certainly  ought  to  shew,  as  part  of  their  case,  at 
what  time  the  acknowledgment  was  made."  This  seems  to  be  a  very  clear  opinion  of 
these  two  great  judges,  testifying  upon  this  point,  that  the  acknowledgments  of  a  bank- 
rupt, after  the  act  of  bankruptcj',  are  not  evidence  to  support  the  petitioning  creditor's 
debt.  Of  the  cases  on  the  other  side,  the  first  is  Dmvioii  v.  Cross.  I  don't  think  that 
case  very  clearly,  or  accurately  stated  in  the  report ;  or  that  it  can  be  collected  from 
it,  what  the  exact  point  before  the  Court  was.  But  it  certainly  does  contain  in  terms 
an  opinion  of  Lord  Kenyon,  that  such  evidence  is  admissible.  The  report  states  that 
the  counsel  for  the  defendant  objected  to  the  evidence,  inasmuch  as  the  petitioning 
creditor's  debt  ought  by  law  to  be  prior  to  the  act.  From  this  statement  one  would 
be  led  to  suppose,  that  the  question  was,  whether  the  debt  ought  to  have  been  prior 
to  the  act.  If  we  are  to  infer  what  the  question  was  from  the  statement  of  Lord 
Kenyon's  opinion,  it  seems  to  be  exactly  that  of  the  admissibility  of  the  evidence.  How- 
ever, as  this  confusion  seems  to  hang  over  the  case,  it  ought  not  perhaps  to  have  much 
weight.  But  so  far  as  it  can  be  relied  upon,  it  is  an  authority  that  the  admission  of 
a  debt  by  a  bankrupt  after  the  act  of  bankruptcy  may  be  given  in  evidence.  There 
is  another  case  which  goes  the  same  way,  Brett  v.  Levett.  In  that  case  a  question  was 
put  to  a  witness,  who  spoke  to  conversations  subsequent  to  the  act  of  bankruptcy, 
between  the  plaintiff  and  the  bank-[53]-rupt,  being  equivalent  to  a  notice  to  the  bank- 
rupt, that  a  bill  be  dishonored.  The  evidence  was  objected  to,  but  received  ;  and  the 
Court  of  King's  Bench  was  of  opinion,  that  it  was  admissible,  and  refused  the  lule  nisi 
for  setting  aside  the  verdict  upon  that  point.  This  is  an  authority  to  a  certain  extent, 
unless  a  distinction  be  made  between  the  proof  of  a  petitioning  creditor's  debt,  and 
that  of  a  merely  collateral  circumstance.  On  the  whole,  my  own  opinion,  upon  general 
principles,  is  very  strongly  against  the  admission  of  such  evidence ;  and  weighing  the 
advantages  of  recei\'ing  or  excluding  it,  one  against  the  other,  I  have  a  clear  conviction 
that  the  latter  preponderate.  Its  allowance  might  occasion  a  great  deal  of  fraud. 
It  might  by  possibility  lead  to  conversations  of  bankrupts  after  an  act  of  bankruptcy, 
so  as  to  raise  up,  or  destroy,  any  debt.  And  it  appears  to  me,  that  an  analogy  ought  to 
exist  between  the  acts  of  a  bankrupt  after  an  act  of  bankruptcy,  which  cannot  in  any 
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manner  affect  his  estate,  and  his  conversations.  The  best  conclusion  at  which  I  can 
arrive  is,  that  the  evidence  was  rightly  refused. 

Gk.vham,  B.  I  have  always  understood  and  in  my  practice  have  thought  it  acted 
upon  as  a  principle,  that  conversations,  or  declarations  of  a  bankrupt,  after  an  act  of 
bankruptcy,  if  they  could  by  any  possibility  be  beneficial  to  himself,  were  inadmissible 
as  evidence.  And  this  is  really  founded  on  the  most  salutary  principle  ;  because  the 
bankrupt  has  an  obvious  interest  in  the  commission  being  sued  out  and  supported, 
which,  in  the  last  event,  discharges  him  from  his  general  debts.  And  the  rule  is  the 
more  necessary,  because  nothing  is  more  common  than  commissions  of  bankrupt  precon- 
certed, to  effect  that  object.  The  rule  hoivever,  can  hardly  extend  to  all  cases  that 
might'be  supposed.  An  act  of  bankruptcy  can  never  be  purged.  But  if  a  man  commits 
an  act,  and  afterwards  becomes,  and  goes  on  for  a  length  of  time,  perfectly  solvent,  until 
fresh  [54]  misfortunes  and  distress  induce  a  commission ;  his  unequivocal  declarations 
made  during  the  time  of  his  perfect  solvency,  might  perhaps  be  allowed  in  evidence, 
because  at  that  time  he  was  in  full  credit,  and  was  interested  in  supporting  his  credit. 
But  when  a  particular  act  of  bankruptcy  has  been  followed  up  by  a  commission,  I  have 
always  heard,  that  the  bankrupt's  admissions,  from  such  act,  were  excluded.  The 
distinction  drawn  by  Lord  Kenyon  was  perfectly  new  to  me,  until  the  case  was  cited 
from  Espinasse.  The  suing  out  of  the  commission  seems  a  very  indefinite  point  of 
time  to  fix  on  for  limiting  the  admissibility.  One  would  think  that  the  distinction 
was  not  characterized  by  the  usual  accuracy  of  that  able  judge.  I  think,  that  under 
all  the  circumstances  of  this  case  in  particular,  this  evidence  was  very  properly 
rejected.  It  is  in  itself  perhaps  one  of  the  most  striking  instances  of  the  danger  of 
receiving  such  evidence. 

Gakrow,  H.  I  also  am  of  opinion,  that  this  evidence  was  very  properly  rejected. 
The  argument  for  receiving  the  evidence  presents  this  position,  that  a  state  of  things 
may  arise,  in  which  it  is  quite  clear  the  bankrupt  himself  could  not  be  examined  on 
oath,  and  subjected  to  the  test  of  a  cross-examination  ;  and  yet  that  the  loose  declara- 
tions made  by  him  to  others,  not  upon  oath,  may  be  received  in  evidence,  .so  as  to 
produce  an  efi'ect  which  the  evidence  of  his  own  examination,  and  cross-examination, 
could  not  have  produced.  This  is  a  state  of  things  which  does  not  exist  in  any  other 
part  of  our  law,  and  is  not  to  be  reconciled  with  the  general  wisdom  of  the  rules  of 
evidence.  The  object  of  the  law  of  evidence,  is  not  to  guard  against  the  honest  and 
well  meaning  part  of  society,  but  against  the  impositions  which  fraud  and  craft,  if 
unrestrained,  would  introduce  into  the  administration  of  justice.  Nothing  is  more 
clear,  than  that  when  a  man  is  going  on  prosperously  in  his  affairs,  he  will  not 
admit  a  debt  to  another,  [55]  for  which  there  is  no  foundation  in  fact.  But  his 
condition  is  very  different,  when  once  he  has  committed  an  act  of  bankruptcy,  which 
dispo-ssesses  him  of  all  his  rights  over,  and  capacity  of  binding,  his  estate.  When  a 
man  has  become  bankrupt,  it  would  be  a  very  easy  mode  of  charging  his  estate  as 
he  pleased,  if  his  declarations  made  to  any  body,  before  the  suing  out  of  the  commis- 
sion, were  receivable  to  prove,  not  the  fact,  but  his  admission,  of  a  debt  against  the 
estate.  I  remember  a  case  at  nisi  prius  before  Lord  EUenborough,  in  which  I,  on  the 
part  of  the  plaintiff,  put  in  a  long  letter  written  by  the  bankrupt,  and  which,  if  proved, 
would  beyond  all  doubt  establish  the  petitioning  creditor's  debt.  Lord  EUenborough 
looked  at  the  date,  and  called  upon  me  to  shew  that  the  letter  was  written  before  the 
act  of  bankruptc}'.  I  replied,  that  it  contained  inti'insic  evidence  of  having  been  so 
written,  and  that  it  ought  to  be  left  to  the  jury.  But  his  Lordship  was  clearly  of 
a  contrary  opinion,  and  I  was  obliged  to  submit  to  a  non-suit.  I  do  not  know  whether 
the  case  was  brought  before  the  Court :  but  it  was  afterwards  tried  on  better  evidence, 
and  a  verdict  obtained  for  the  plaintiff".  A  great  part  of  my  early  professional  life  was 
passed  in  attending  the  final  examinations  of  bankrupts  at  Guildhall.  A  case  occurred 
there  within  my  own  knowledge,  which  shews  the  danger  of  admitting  the  assertions 
of  bankrupts,  even  upon  oath.  The  person  whose  duty  it  was  to  examine  a  certain 
bankrupt,  took  the  list  of  debtors  and  creditors  put  in  by  him,  and,  transposing  the 
names  of  both,  where  he  saw  A.  B.  for  instance,  marked  as  a  creditor ;  he  asked  him 
how  long  he  had  been  in  his  debt :  the  bankrupt  said  so  long — and  so  through  that 
whole  side.  Then  he  went  through  the  other  side  in  the  same  manner  ;  and  the 
bankrupt  made  every  creditor  a  debtor,  and  every  debtor  a  creditor.  When  this  was 
pointed  out  to  him,  he  admitted  that  the  whole  list  had  been  written  in  the  neighbour- 
hood of  Guildhall  that  \ery  morning,  and  put  into  his  hands  to  [56]  swear  to.     Hold- 
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ing  it  extremely  dangerous,  that  the  rights  of  creditors  should  be  bound  by  the 
unvouched  declarations  of  a  bankrupt,  I  am  clearly  of  opinion  that  this  evidence  was 
very  properly  rejected  at  the  trial. 

HuLi.OCK,  B.  I  entirely  agree  in  that  opinion ;  and  I  shall  take  a  little  time  in 
stating  the  reasons  which  have  led  me  to  that  conclusion.  The  question  is,  whether 
or  not  the  declarations  of  a  bankrupt,  made  after  the  act  of  bankruptcy,  are  admis- 
sible as  evidence  in  an  action  by  his  assignee,  to  prove  the  petitioning  creditor's  debt. 
It  is  not  whether  the  bankrupt  himself,  even  after  having  obtained  his  certificate  and 
executed  a  release  of  his  share  in  the  surplus  of  his  estate,  be  a  competent  witness  for 
that  purpose.  That  question  is  now  quite  understood.  If  the  matter  were  res  integra, 
I  confess  I  should  entertain  doubts  upon  the  doctrine  resulting  from  that  class  of  cases, 
which  have  decided  that  a  bankrupt  in  such  a  situation  is  not  a  competent  witness  to 
any  fact  necessary  to  support  the  commission,  in  an  action  by  his  assignees  to  recover 
his  estate.  The  ground  upon  which  they  proceeded  was,  that  the  bankrupt  was 
interested  in  supporting  the  commission,  on  which  his  certificate  and  discharge  from 
his  debts  depended.  The  principle  upon  which  the  cases  of  Bent  v.  Baker  (3  Term 
Kep.  27),  and  Smith  v.  Prater  (7  ibidem,  60),  wei-e  determined  was,  that  a  person  is 
not  rendered  incompetent  by  interest,  unless  the  verdict  in  the  cause  can  be  given  in 
evidence,  either  for  or  against  him,  in  another  suit.  Now  I  don't  understand  how 
the  verdict  in  an  action  by  his  assignees,  can  be  made  use  of  as  evidence  for  or  against 
the  bankrupt  himself,  in  any  other  suit.  The  cases  upon  the  subject  are  of  three 
sorts :  first,  those  which  have  established  that  the  bankrupt  himself,  although  certifi- 
cated and  having  released,  is  not  admissible  as  a  witness,  for  the  purpose  I  [57]  have 
stated.  But  allthose  seem  to  me  to  follow,  and  to  have  been  founded  upon  one  case, 
that  of  Flower  v.  Herbert :  and  there  Sir  D.  Ryder  rejected  the  evidence  of  the  bank- 
rupt, who  had  obtained  his  certificate.  But  that  was  an  issue  to  try  the  validity  of 
the  commission.  If  it  had  been  established  there  that  there  was  no  trading,  the  con- 
sequence would  be,  that  the  commission  would  be  superseded  ;  and  therefore  the  bank- 
rupt had  a  clear  and  indisputable  interest  in  the  event  of  the  suit.  But  where  the 
action  is  brought  by  assignees  against  a  debtor  to  the  estate  ;  where  the  commission 
is  not  in  issue,  and  where  the  bankrupt  has  released,  and  obtained  his  certificate,  I 
am  at  a  loss  to  know  what  direct  interest  he  can  have  in  the  result  of  the  cause,  or 
how  the  verdict  can  operate  for  or  against  him  as  evidence  on  any  future  occasion. 
From  the  case  of  Morgan  v.  Pryor,  lately  determined  in  the  King's  Bench,  the  doctrine 
implied  in  these  cases  would  appear  to  have  been  there  recognized  as  law,  although 
they  were  said  to  be  anomalous. (a)  But  the  case  I  have  supposed  is  not  the  case  here 
This  petitioning  creditor's  debt  is  alleged  to  have  been  due  so  long  ago  as  the  year 
1807  ;  and  to  have  been  contracted  by  virtue  of  a  promissory  note,  for  the  exact  sum 
of  1001.  In  June  18i'2,  and  not  before,  a  commission  of  bankruptcy  issued;  and  in 
the  month  preceding  the  month  of  suing  out  the  commission,  the  bankrupt,  in  a 
conversation,  contrived  so  far  as  we  know,  for  the  very  purpose  of  the  commission, 
makes  his  lamentable  confession  to  the  plaintiff's  attorney,  that  he  was  indebted  to 
the  intestate  in  the  sum  of  2151.  for  money  borrowed.  And  on  this  acknowledgment 
the  proof  of  the  debt  wholly  rests  ;  it  having  been  long  before  barred  by  the  statute 
of  limitations.  By  an  act  of  bankruptcy,  all  the  bankrupt's  property  is  divested  out 
of  him,  except  for  some  particular  purposes  in  equity — all  legal  interest  [58]  in  his 
estate  is  divested :  but  if  these  declarations  were  admissible  in  eWdence,  what  would 
the  consequence  be  ?  It  would  amount  to  this ;  that  though  he  has  no  interest  in  his 
estate ;  though  it  is  to  be  divided  amongst  his  creditors ;  yet,  by  his  conversations, 
where,  oi-  with  whom,  nobody  can  say,  the  whole  of  that  fund  which  the  law  declares 
to  belong  to  his  creditors,  is  to  be  burthened  with  debts  admitted  according  to  his 
own  pleasure.  Therefore  I  think  this  evidence  may  be  rejected  without  impugning 
the  authority  of  any  of  the  cases.  We  were  told  yesterday,  that  there  was  a  manifest 
difference  between  the  credit  due  to  admissions  of  this  nature,  made  in  the  period 
between  the  act  of  bankruptcy  and  the  issuing  of  the  commission,  and  made  after  the 
suing  out  of  the  commission  ;  and  that  the  court  ought  to  give  effect  to  them  when 
arising  in  the  former  interval.  If  there  be  any  such  difference,  it  seems  to  me  that 
more  distrust  ought  to  be  felt  against  them  during  that  portion  of  time,  than  alter 
the  commission  has  issued ;  because  it  furnishes  more  room  for  depriving  legitimate 

(a)  Vide  Mr.  J.  Holroyd's  judgment. 
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creditors  of  their  rights,  by  dishonest  practices.  But  there  is  no  real  distinction — I 
know  of  none  on  principle,  or  authority.  This  opinion  is  supported  by  the  next  class 
of  cases.  In  the  first  of  these,  Ituhsrm  v.  Kemp,  Lord  Ellenborough  held  "  that  declara- 
tions and  conversations  taking  place  subsequent  to  the  execution  of  the  deed,  and  the 
commission  of  the  act,  which  constitute  an  act  of  bankruptcy,"  wei'C  not  admissible. 
This  is  an  express  authority  for  the  doctrine  now  laid  down  by  the  court.  Tbe  next 
case  is  that  of  Hoare  v.  Con/ton.  It  was  argued  by  the  plaintitt"s  counsel,  that  as  it 
did  not  appear  there  that  the  acknowledgment  had  been  made  before  the  date  of  the 
commission,  that  case  furnished  no  answer  to  his  ai'guraent,  that  there  was  no  difference 
between  the  effect  of  an  acknowledgment  before  the  act,  and  in  the  interval  between 
the  act  and  the  suing  out  of  the  commission.  But  if  the  language  of  the  Court  be 
attended  to,  the  language  of  [59]  two  as  able  judges  as  ever  sat  there,  it  certainly 
applies  to  the  act  of  bankruptcy — to  that  point  of  time  at  which  the  admissibility 
ought  to  stop.  No  such  distinction  as  that  raised  here,  was  suggested  :  and  that  is  a 
precise  authority  for  this  Court. 

Then  follows  the  case  of  JFatts  v.  Thmye,  where  Lord  Ellenborough  ruled  the  same 
point.  The  next  case  is  that  of  Taylor  v.  Kinloch,  (in  which  I  believe  the  case  referred 
to  by  my  brother  Garrow(a)  was  cited)  where  the  same  noble  and  learned  judge 
rejected  the  evidence  of  a  letter  written  by  the  bankrupt,  subsequent  to  the  bank- 
ruptcy. The  report  of  the  case  states,  that  the  letter  was  offered  as  confirmatory 
evidence  of  the  petitioning  creditor's  debt,  and  that  the  case  of  Bretl  v.  Levett  was 
cited  to  shew  that  such  evidence  was  admissible.  Here  then,  that  case  was  brought 
to  Lord  Ellenl)orough's  mind.  It  appears  that  the  Attorney  General,  on  the  part  of 
the  defendant,  objected  that  the  declaration  of  the  bankrupt  on  the  subject,  after  his 
bankruptcy,  would  not  be  evidence,  and  therefore  his  letter  could  not ;  and  Lord 
Ellenborough  rejected  the  evidence  of  the  letter.  I  mention  this  case  for  two  reasons  : 
first,  because  it  is  an  authority  ;  secondly,  because  it  shews  that  Lord  Ellenborough 
was  consistent  in  his  opinion;  and  that  though  Brett  v.  Levett  was  recalled  to  his 
Lordship's  recollection  on  that  occasion,  it  was  not  sufficient  in  his  mind  to  warrant 
him  in  coming  to  a  conclusion  diiTerent  from  that  which  he  had  before  ariived  at. 

The  cases  on  the  other  side  are  Dowton  v.  Cross,  Brett  v.  Levett,  and  Heale  v.  Colenso. 
There  is  sufficient  obscurity  in  the  terms  of  the  report  of  the  first,  to  make  one  pause 
before  placing  implicit  confidence  in  it.  Nobody  feels  a  higher  respect  for  the  opinions 
of  Lord  Kenyon  than  myself :  but  I  can  hardly  think  the  opinion  there  asci'ibed  [60] 
to  him  consistent  with  the  usual  accuracy  of  that  noble  and  learned  judge.  There  the 
acknowledgment,  and  the  act  of  bankruptcy,  both  took  place  on  the  same  day ;  the 
acknowledgment  therefore,  might  have  been  made  before  the  act,  and  therefore  have 
come  within  the  rule  of  law.  For  if  a  man  acknowledge  a  debt  at  ten  o'clock  in  the 
morning,  being  then  in  solvent  circumstances,  and  after  that,  on  the  same  day,  commit 
an  act  of  bankruptcy,  the  law  allows  of  the  fraction  of  a  day,  in  order  to  constitute  a 
priority.  In  my  own  experience,  I  knew  a  bill  of  sale  good,  though  made  only  two 
hours  before  the  act  of  bankruptcy.  Brett  v.  Levett  was  cited  in  Taylor  v.  Kinloch,  but 
not  deferred  to  by  Lord  Ellenborough.  That  case  has  therefore  overruled  it  as  to  the 
present  question,  so  far  as  a  case  at  nisi  prius  can  overrule  a  case  decided  on  argument. 
But  I  go  farther,  and  say,  that  that  case  is  good  law,  and  that  it  has  been  confirmed 
by  Movgan  v.  Fryor.  In  the  last,  the  Court  adverting  to  the  cases  establishing  the 
incompetency  of  the  bankrupt  as  to  facts  necessary  to  support  the  commission,  said 
they  were  not  disposed  to  go  beyond  them  ;  and  accordingly  it  was  held  that  a  bank- 
rupt was  a  competent  witness  to  prove  the  hand-writing  of  the  commissioners,  in  order 
to  identify  the  proceedings  under  the  commission.  That  is  very  much  like  the  case 
of  Brett  V.  Levett.  Neither  the  evidence  given  by  the  bankrupt  in  the  one  case,  nor 
that  of  his  admission  in  the  other,  goes  directly  to  prove  the  petitioning  creditor's 
debt,  or  to  sustain  the  commission.  I  think  that  Brett  v.  Levett  may  be  sustained  by 
that  case,  and  that  that  case  does  not  impugn  the  present  decision.  The  last  case  is 
Heale  v.  Coleim.  Now  though  the  Court  has  been  furnished  with  one  of  the  briefs  in 
that  cause,  it  does  not  appear  that  the  point  was  there  raised,  and  that  it  was  held 

(a)  Mr.  Baron  Garrow  stated  in  the  course  of  the  argument,  that  the  case  to  which 
he  referred  was  that  of  Hervey,  a  brickmaker,  who  had  resided  in  St.  Martin's  Lane. 
It  appears  to  have  been  cited  in  Taylor  v.  Kinloch  by  his  Lordship,  who  was  then 
Attorney  General,  and  of  counsel  for  the  defendant. 
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that  the  declarations  of  a  bankrupt  after  the  act  of  bankruptcy  are  admissible  in 
evidence.  It  does  however  appear,  that  an  arrangement  took  place  between  the 
parties,  and  that  the  point  was  never  [61]  brought  before  the  Court.  It  sometimes 
happens  that  it  is  the  more  convenient  course  for  a  party  to  come  to  an  amicable 
adjustment,  and  that  must  have  been  the  reason  why  the  point  was  not  contested 
there.  But  when  I  consider  the  cases  going  directly  the  other  way ;  three  or  four 
decisions  at  nisi  prius,  and  the  case  of  Hoare  v.  Coryton,  determined  on  argument  in 
the  Common  Pleas,  I  confess  I  don't  think  one  case  of  such  authority,  standing  by 
itself,  as  to  induce  the  Court  to  overrule  the  others.  Therefore  I  am  of  opinion,  that 
this  witness  was  rightly  rejected,  and  that  the  nonsuit  ought  to  stand. 
Xonsuit  to  stand. (a) 

Daniel  v.  Bishop.  February  6th,  1824. — An  affidavit  to  ground  an  order  nisi,  for 
the  master  to  review  his  taxation,  on  account  of  ^overcharge,  must  point  out  the 
specific  items  thereof,  and  distinctly  shew  that  they  are  erroneous. 

[S.  C.  13  Price,  129.] 

Sir  AV.  Owen  moved  for  an  order  to  shew  cause  why  the  bill  of  costs  in  this  cause 
should  not  be  referred  back  to  the  master  to  review  his  taxation,  and  why  the  attach- 
ment issued  for  non-payment  of  the  costs  should  not  be  set  aside  for  irregularity. 

In  support  of  the  first  part  of  the  rule,  the  affidavit  sUited  that  the  master,  on 
taxing  the  defendant's  costs  on  the  dismission  of  a  bill  for  want  of  prosecution,  had 
allowed  him  a  certain  sum  too  much  :  but  it  did  not  point  out  the  specific  items  of 
overcharge,  nor  distinctly  shew  that  they  were  erroneous ;  and  on  account  of  this 
omission,  the  Court  refused  that  part  of  the  motion. 

[62]  Jackson  v.  Benson,  Clerk.  February  7tb,  1824. — Bill,  praying  an  account  of 
tithes,  and  merely  stating  that  the  impropriate  rector  "  demised  "  the  tithes  to 
the  plaintiff,  demurred  to  for  want  of  title.  On  argument,  plaintifl'  allowed  to 
amend,  by  adding  the  impropriate  rector,  on  payment  of  51.  costs. 

[S.  C.  13  Price,  131.] 

The  bill  stated  that  the  right  honourable  the  Earl  of  Lonsdale,  having  been  seised 
in  fee,  or  otherwise  well  entitled  to  the  impropriate  rectory  of  the  parish,  or  parish 
church  of  Brigham,  in  the  county  of  Cumberland,  some  years  since,  and  before  the 
beginning  of  the  j'ear  1823,  "demised  "  to  the  plaintiff  all  the  tithes  of  corn  and  hay, 
and  other  titheable  matters  arising  within  the  township  of  Embleton  in  the  same  parish, 
to  hold  the  same  as  tenant  from  year  to  year  at  a  certain  rent.  That  the  plaintiff  hath 
ever  since  been,  and  now  is  the  lessee  from  ^^ear  to  year  of  such  tithes  ;  and  as  such 
lessee,  for  several  j'ears  last  past,  hath  received  the  same  from  the  holders  and  occupiers 
of  land  within  the  said  township.  That  the  Rev.  J.  Benson,  clerk,  the  defendant,  hath 
ever  since  the  year  1813,  held  and  occupied  a  certain  farm  and  land  within  the  said 
township.  That  he,  in  the  year  1823,  cut  and  took  from  off  the  said  farm,  a  consider- 
able quantity  of  corn  and  grain,  and  that  he  did  not  set  out,  or  tender  to  the  plaintiff, 
the  tithes  thereof,  or  any  part  thereof,  and  did  refuse  to  make  him  any  satisfaction 
for  the  same.  The  bill  therefore  prayed,  that  an  account  might  be  taken  of  the  several 
titheable  matters  aforesaid  during  the  year  1823  ;  and  that  the  defendant  might  be 
decreed  to  pay  the  single  value  thereof. 

To  this  the  defendant  demurred,  alleging  that  the  plaintiff  had  not  shewn  any 
title  to  institute  a  suit  concerning  the  subject  matter  of  the  bill. 

Bickersteth  was  now  heard  in  support  of  the  demurrer.  The  single  question  is, 
whether  a  plaintiff,  who  claims  as  lessee  of  an  impropriate  rector  by  parol,  is  entitled 
to  an  [63]  account  of  tithes,  without  making  the  impropriate  rector  a  party  to  the 
suit.  Not  having  made  the  impropriate  rector  a  party,  he  ought  to  have  stated  a  deed 
by  which  the  tithes  were  granted  to  him ;  and  not  having  done  that,  he  has  no  title. 
Tithes  are  that  species  of  property  that  no  interest  in  them  can  pass  but  by  deed  ;  and 

(a)  Vide  3  Starkie,  59,  note ;  and  Phillipps's  Law  of  Evidence,  2,  234-5,  6th  ed., 
and  the  cases  cited  in  the  note. 
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in  a  case  where  no  title  can  be  made  but  bv  deed,  the  plaintiff  ought  to  shew  a  title 
by  deed  in  his  bill.  The  case  of  Emningv.  JFillis  (3  Gwillim,  898,  S.  C.  3  Wood,  29), 
is  an  express  authority  upon  that  point.  There  the  plaintiff  submitted  to  a  demurrer, 
and  amending  his  bill,  added  thereto  the  owner  of  the  tithes  :  and  a  tender  having 
been  made  of  the  value  before  amendment,  which  the  plaintiff  would  not  accept  without 
costs,  this  Court,  on  the  hearing,  decreed  the  plaintiff  to  pay  to  the  defendant  the 
costs  of  suit,  because  at  the  time  of  the  tender  no  costs  were  due,  "  the  plaintiff"  having 
no  title ; "  and  we  are  here  in  precisely  the  same  circumstances. 

Spence,  contra.  The  question  is  not  precisely  that  which  has  been  stated  ;  but 
the  question  is  whether,  the  bill,  having  stated  that  Lord  Lonsdale  demised  to  the 
plaintiff  to  hold  as  tenant  from  year  to  year,  and  that  the  plaintiff,  under  such  demise, 
has  received  from  the  occupiers  for  several  years,  down  to  the  present  time,  the  tithes 
in  question ;  the  Court  will  not  take  it  that  he  has  a  valid  demise  by  deed.  It  is 
otherwise  at  law.  Li  a  Court  of  law,  a  party  has  a  right  to  crave  oyer  of  the  deed, 
and  therefore,  it  is  necessary  to  plead  it  with  a  profert.  But  in  equity  he  is  not 
entitled  to  oyer;  if  he  require  the  deed,  he  must  get  it  by  a  cross  bill ;  and  therefore, 
it  is  not  very  material  that  the  deed  should  be  pleaded.  At  law,  if  a  party  by  pleading 
claim  a  real  estate  by  devise,  he  must  plead  a  devise,  "  well  executed,  or  with  all  legal 
requisites."     But  it  is  now  decided  that  that  is  not  necessary  in  Chancery. 

[64]  The  party  is  in  a  condition  to  be  heard  to  shew  that  it  is  a  legal  devise,  and 
if  he  does  not  prove  that  at  the  hearing,  he  fails.  So  in  the  case  of  a  bargain  and  sale, 
it  is  sufficient  to  use  the  words  "by  bargain  and  sale,"  without  adding  "inrolled,"  or 
"by  enrollment." 

Graham,  B.     What  force  is  there  in  the  word  "demise,"  beyond  the  word  "let"? 

Spence.  My  argument  is,  that  in  this  instance,  as  in  those  mentioned,  the  Court 
may  presume  that  there  has  been  a  valid  demise.  In  the  case  cited,  the  demurrer 
was  submitted  to,  and  not  argued  ;  and  when  the  question  of  costs  was  raised,  it 
appeared  by  the  amendment,  that  the  plaintiff  had  no  title  when  he  filed  his  bill. 

Bickersteth,  in  reply.  The  point  came  distinctly  before  the  Court,  on  the  question 
of  costs,  as  to  the  sufficiency  of  the  word  "granted";  and  it  was  decided  that  under 
it  the  plaintiff  had  no  title. 

Spence  submitted,  that  as  this  was  in  reality  an  objection  merely  for  want  of 
parties,  the  plaintiff  ought,  in  any  event,  to  be  at  liberty  to  amend,  by  adding  the 
Earl  of  Lonsdale. 

Alexaxdek,  C.  B.     You  had  better  have  leave  to  amend,  paying  costs. 

The  question  was  then  raised,  whether  the  costs  ought  to  be  taxed  costs,  or  not. 
And  it  being  stated,  that  the  plaintiff,  to  avoid  all  question,  would  have  submitted  to 
the  demurrer,  and  added  the  Earl  of  Lonsdale,  had  he  not  found,  that  by  the  practice 
of  the  Court,  a  demurrer  to  the  whole  bill  could  not  be  submitted  to  without  putting 
the  bill  entirely  out  of  Court,  and  that,  therefore,  he  had  been  [65]  compelled  to  argue 
it.  The  Court,  after  some  hesitation,  gave  him  leave  to  amend,  on  payment  of 
51.  costs. 

Leave  given  to  the  plaintiff  to  amend  his  bill  by  making  the  impropriate  rector  a 
party,  on  payment  of  51. 

KiRBY  r.  Hunt.  February  10th,  1824.— The  writ  was  returnable  the  3d  of 
November.  "On  or  about  the  1st,"  the  plaintiff's  attorney  sent  his  agents,  who 
were  also  solicitors  for  the  defendant,  a  notice  of  declaration  being  filed,  to  be 
served  ;  and  "on  or  about  the  Gth,"  received  a  letter  from  them,  stating  that  the 
defendant  had  been  served.  A  plea  in  abatement  was  delivered  on  the  13th. 
Interlocutory  judgment  signed  as  for  want  of  a  plea,  was  set  aside  for  irregularity, 
without  costs. 

[S.  C.  13  Price,  178.] 

The  defendant  in  this  action  resided  at  Rugeley,  in  Staffordshire.  The  plaintiff's 
attorney,  not  residing  there,  employed  solicitors  of  that  place  as  his  agents,  who 
became,  without  his  knowledge,  the  defendant's  attorneys  before  the  return  of  the 
writ  of  quo  minus.  The  writ  was  returnable  on  the  morrow  of  All  Souls,  in  last 
Michaelmas  term,  and  was  served  on  the  defendant  in  October.  It  appeared 'from  an 
affidavit  by  the  plaintiff's  attorney,  that  "on  or  about  the  1st  of  November,"  he  sent 
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to  his  agents  a  notice  of  declaration  being  filed,  with  directions  to  serve  it  on  the 
defendant :  and  that  "  on  or  about  the  6th  of  November,"  he  received  a  letter  from 
them,  stating  that  the  defendant  had  been  served  with  the  notice.  An  appearance 
was  entered  for  the  defendant  on  the  11th,  and  notice  thereof  given  to  the  plaintiff's 
clerk  in  court,  who  stated  that  a  declaration  was  filed.  The  declaration  was  taken 
out  of  the  oftice  on  the  13th,  and  a  plea  in  abatement  delivered  the  same  day.  This 
plea  being  considered  too  late,  interlocutory  judgment  was  signed  as  for  want  of  a 
plea,  on  the  20th  January. 

Chilton,  on  a  former  day,  obtained  a  rule  to  shew  cause  why  the  interlocutory 
judgment  should  not  be  set  aside  with  costs,  for  irregularity :  against  which, 

[66]  Manning  now  shewed  cause.  The  time  of  filing  and  giving  notice  of  the 
declaration  must  be  taken,  on  the  plaintiff's  attorney's  affidavit,  to  be  the  6th  of 
November.  The  defendant  ought,  by  the  rule  of  practice,  to  plead  in  abatement  in 
four  days  inclusive,  from  that  time.  Here  he  has  not  pleaded  till  the  13th  ;  and  he  is 
therefore  clearly  too  late.  The  point  intended  to  be  raised  on  the  other  side  is,  that 
there  was  an  irregularity  in  the  service  of  notice  of  declaration — that  it  was  too  soon  ; 
because  it  was  sent  for  service  on  the  1st  of  November,  to  the  plaintiff's  agents, 
who  happened  also  to  be  the  defendant's  attorneys.  But  as  the  plaintiff's  attorney 
did  not  know  at  that  time  that  his  agents  were  acting  for  the  defendant ;  and  as  the 
notice  lay  with  them  till  the  fit  period  for  service  arrived,  when  it  became  good,  the 
defendant  ought  not  to  be  suffered  to  take  advantage  of  the  double  character  which 
the  agents  accidentally  sustained. 

Chilton,  contra,  contended  that  the  notice  must  be  taken  to  have  been  served 
before  the  6th  :  whereas  it  ought  not  to  have  been  served  till  the  6th,  or  later.  The 
judgment  was  therefore  irregular. 

Garrow,  B.  The  same  persons  being  agents  for  both  parties  interrupts  the  usual 
course  of  proceedings ;  and  therefore  the  C.  Baron,  and  the  court  are  of  opinion,  that 
the  rule  ought  to  be  made  absolute  without  costs  ;  the  defendant  undertaking,  if  the 
plaintiff  wishes,  to  plead  instanter,  and  go  to  trial  without  delay ;  otherwise  the 
plaintiff'  to  be  at  liberty  to  execute  a  writ  of  enquiry. 

But  on  further  consideration  and  conference,  the  court  allowed  the  plea  in  abate- 
ment to  stand. 

Rule  absolute,  without  costs. 

February  10th. — Jones,  D.  F.  prayed  the  opinion  of  the  court,  whether  [67] 
service  of  a  writ  on  Candlemas  Day  was  good  service,  as  the  Master  had  doubts  on 
the  point.     The  Court  held  that  it  was. 

The  King  i:  Williams.  February  10th,  1824. — B.  commenced  an  action  at  law 
against  J.  W.,  for  money  paid  to  his  use.  J.  W.  filed  a  bill  for  discovery 
against  B.;  and  B.  was  restrained  from  proceeding,  by  injunction,  on  the  3d  of 
June.  An  extent  had  issued  against  B.  the  21st  of  May,  for  a  debt  to  the  crown, 
and  on  the  inquisition  taken  thereon,  J.  W.  was  found  indebted  to  B.,  and  the 
debt  seized  into  the  king's  hands.  A  commission  of  bankrupt  was  taken  out 
against  B.,  May  30th.  Subsequently  a  scire  facias,  i.ssued  against  J.  W.  for  the 
debt  found  to  B.,  to  which  he  pleaded,  traversing  the  supposed  debt.  B.  having 
been  brought  up  in  contempt,  and  undertaken  to  answer  the  bill  forthwith,  a 
motion  to  postpone  the  trial  of  the  issue  depending  on  the  scire  facias,  until  he 
should  have  put  in  his  answer,  was  refused,  because  the  answer  could  not  be  used 
as  evidence  on  the  trial  of  the  issue. 

[S.  C.  13  Price,  181.] 

On  a  Writ  of  Scire  Facias,  on  an  Extent. 

In  Easter  term  1823,  Bell  commenced  an  action  against  Williams  in  the  King's 
Bench,  for  money  advanced  to  one  Edington,  to  his  use.  In  the  ensuing  vacation, 
Williams  filed  a  bill  for  discovery  in  this  court,  against  Bell  and  Edington.  Bell  not 
having  appeared,  or  answered  thereto,  an  injunction  to  restrain  him  from  proceeding 
at  law  was  granted  the  3d  of  June.  The  21st  of  May,  an  immediate  extent  issued 
against  Bell,  who  was  a  collector  of  assessed  taxes,  for  65001.  due  to  his  Majesty ;  and 
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upon  the  inquisition  taken  thereon,  WiHiams  was  found  indebted  to  Bell  in  the  sum 

sought  to  be  recovered  at  law,  and  that  debt  was  seized  into  the  King's  hands.  The 
30th  of  May,  a  commission  of  bankrupt  was  taken  out  against  Bell,  and  he  was 
declared  a  bankrnpt.  And  on  the  17th  of  June,  a  scire  facias  issued  against  Williams, 
for  the  amount  of  the  debt  to  Bell ;  to  which  he  appeared,  and  pleaded,  and  it  stood 
for  trial  at  the  sittings  after  this  term.  Bell  was  brought  up  on  a  day  in  this  term 
from  the  Fleet,  where  he  was  a  prisoner  for  debt,  charged  with  contempt;  and  under- 
took to  answer  the  bill  forthwith. 

It  was  this  day  moved  by  Brougham,  upon  notice,  on  the  part  of  Williams,  as  a 
matter  of  equitable  indulgence  and  convenience,  that  the  trial  of  the  issue  depending 
on  [68]  the  scire  facias,  might  be  postponed  until  Bell  should  have  answered  the  bill ; 
on  an  affidavit  stating  that  it  was  impossible  the  defendant  could  defend  himself 
without  having  the  answer  filed,  and  that  his  plea  to  the  scire  facias  traversed  the 
supposed  debt.  It  was  stated  that  the  object  of  the  motion  was  to  obtain  time  until 
the  answer  should  come  in,  and  the  cause  at  common  law  be  disposed  of ;  and  that 
the  defendant  was  quite  in  hostility  with  Bell. 

Parke  opposed  the  motion  in  the  first  instance  ;  on  the  grounds,  first,  of  its  being 
an  application  of  the  first  impression,  and  that  the  granting  it  would  be  productive  of 
very  great  inconvenience  to  the  crown.  Secondly,  that  the  answer  would  not  be 
evidence.     Thirdly,  that  the  suit  at  common  law  was  abated,  and  at  an  end. 

Brougham,  in  reply,  denied  that  the  suit  was  at  an  end ;  and  argued  that  the 
answer  might  be  useful  in  two  ways.  It  might  discover  evidence  material  for  the 
defence  in  the  suit  at  law  ;  and  it  might  disclose  matter  Avhich  would  be  of  benefit 
on  the  trial  of  this  issue.  [Graham,  B.  On  the  trial  of  this  issue,  the  crown  must 
prove  that  Williams  is  indebted  to  Bell.  There  is  a  great  appearance  of  collusion.] 
If  there  be  collusion,  the  parties  must  have  anticipated  the  proceedings  by  the  crown. 

Graham,  B.  I  clearly  think  that  there  is  no  ground  for  this  application.  Here 
a  scire  facias  has  issued  against  Williams,  for  a  debt  found  to  be  due  from  him  to  Bell. 
Williams  has  pleaded  that  he  never  was  indebted  to  Bell.  It  seems  there  is  an  issue 
at  law,  in  which  this  debt  is  contested  between  these  parties.  But  the  crown  process 
supersedes  that  issue,  and  the  suit  is  therebj'  abated.  On  the  trial  of  the  present 
issue,  the  crown  must  prove  the  debt.  The  ground  of  the  application  is,  that  Williams 
[69]  found  it  necessary  to  file  a  bill  for  a  discovery  ;  and  that  Bell  has  not  answered 
that  bill.  No  good  reason  has  been  given  why  the  answer  has  not  been  put  in ;  and 
we  can't  tell  when  it  would  come  in.  But  in  no  possible  view  could  that  answer  be 
used  by  Williams,  as  evidence  on  the  trial  of  the  issue  on  the  present  plea,  after  Bell 
has  transferred  the  whole  of  his  interest  in  the  debt. 

Garrow,  B.  I  am  very  clearly  of  opinion,  that  there  is  no  foundation  for  the 
application.  And  it  is  rather  questionable,  whether  more  indulgence  has  not  been 
already  given  to  the  defendant  than  he  deserved.  If  the  answer  of  Bell  had  been 
already  put  in,  it  is  not  clear  that  he  could  have  made  any  use  of  it.  The  argument 
is,  that  the  answer  might  be  useful  in  two  ways.  Now  Bell  must  swear  truly  or  falsely  : 
if  truly,  all  that  he  does  swear  is  within  the  knowledge  of  the  defendant;  if  falsely, 
Williams  is  not  a  bit  benefited  by  that  party's  answer.  It  appears  to  me,  that  the 
defendant  is  as  well  prepared  now,  as  he  would  be  after  the  answer. 

Per  Curiam.     Motion  refused. 

Elsworthy  and  Another  v.  Bird.  February  11th,  1824.— Where  a  judge  at  nisi 
prius,  told  the  p]aintift"s  counsel,  that  unless  they  called  a  person  as  a  witness, 
whom  they  had  not  intended  to  examine,  he  would  nonsuit  them ;  and  on  that 
witness  being  called  and  examined,  did  nonsuit  them,  and  the  counsel  acquiesced  ; 
a  rule  for  setting  aside  the  nonsuit,  and  having  a  new  trial,  on  the  ground  of  mis- 
direction in  not  leaving  the  case  to  the  jury  on  the  evidence,  was  discharged. 

[S.  C.  13  Price,  222.     For  other  proceedings  see  9  Moore,  C.  P.  430;  2  Bing.  258; 
Tamlyn,  38;  1  Sim.  &  St.  372.     See  JVestmeaih  v.  JVesfmeaih,  1821,  Jac.  143,  n.] 

Assumpsit  against  a  husband,  for  not  bringing  into  effect  an  agreement  alleged  to 
have  been  entered  into  by  him  at  the  General  Quarter  Sessions  of  the  Peace,  held  at 
Wells,  [70]  for  the  county  of  Somerset,  in  July  1822.  Upon  the  trial  of  an  indictment 
there  preferred  against  the  defendant  in  this  action  by  the  plaintiflfs,  who  are  his 
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father-ill-law  and  brother-in-law,  he  was  found  guilty  of  a  very  aggravated  assault  and 
battery,  and  a  false  imprisonment  of  his  wife.  After  the  delivery  of  the  verdict,  a 
discussion  took  pl.ice  between  the  counsel  and  attorneys  on  each  side,  relative  to  a 
coraproniise  betweeti  the  parties,  by  the  consent  of  the  Coiiit  ;  and  several  applications 
with  that  view  were  made  to  the  defendant  by  his  counsel  and  attorney.  Eventually, 
it  was  supposed  that  he  had  come  into  that  measure  on  the  terms  proposed,  and  had 
authorised  his  counsel  to  enter  into  an  agreement  on  his  behalf  with  the  opposite 
counsel.  And  a  nominal  fine  onlj^  of  a  shilling  was  imposed  on  him  for  the  offence, 
in  consideration  of  its  being  understood  that  he  had  bound  himself  by  such  his  agent, 
(among  other  conditions)  to  execute  a  deed  of  separation  from  his  wife  ;  and  to  secure 
to  the  plaintiffs,  as  trustees  for  her  use,  the  sum  of  501.  a  year  during  her  life.  He 
afterwards,  however,  refused  to  fulfil  the  agreement ;  and  the  action  was  brought  to 
recover  damages  for  the  breach  On  the  trial  of  the  cause  before  Best,  J.  at  Bridge- 
water,  at  the  summer  assizes  of  1823  for  Somersetshire  ;  on  the  part  of  the  plaintiffs, 
the  record  of  the  conviction,  which  stated  the  imposition  of  the  nominal  fine,  and  the 
written  agreement  to  the  efiect  before  mentioned,  endorsed  on  one  of  the  briefs  which 
had  been  used  at  the  sessions,  and  signed  by  the  counsel  for  the  prosecutors  and  defen- 
dant respectively,  were  produced  and  proved:  and  it  was  given  in  evidence,  that  the 
defendant  was  in  court  daring  a  great  part  of  the  time  that  the  compromise  was 
carrying  on.  It  was  not  intended  to  call  the  defendant's  attorney  at  the  sessions,  as 
a  witness ;  but  the  learned  judge  told  the  plaintiff's  counsel,  that  unless  they  called 
him,  he  would  nonsuit  them.  He  was  accordingly  called,  and  [71]  stated,  that  he 
had  taken  the  part  on  himself  of  telling  counsel  that  the  defendant  should  come  into 
the  measure  of  the  agreement,  but  that  the  defendant  never  had  come  into  it.  The 
learned  judge  then  observed,  that  he  could  find  nothing  to  leave  to  the  jury  in  support 
of  an  action  on  such  an  agreement,  and  directed  a  nonsuit, — plaintiff's  counsel  not 
objecting  thereto. 

A  rule  had  been  obtained  in  Michaelmas  term,  for  setting  aside  the  nonsuit,  and 
havijpg  a  new  trial,  on  the  ground  of  misdirection  by  the  learned  judge,  in  directing 
a  nonsuit,  when  there  was  evidence  to  shew  the  defendant's  consent  to  the  agreement, 
which  ought  to  have  been  submitted  to  the  jury.  It  was  also  mentioned  then,  though 
not  relied  upon  as  a  ground  for  a  new  trial,  that  plaintiffs'  counsel,  by  being  compelled 
to  call  a  particular  witness,  contrary  to  their  intention,  had  had  a  course  of  proceed- 
ing imposed  on  them,  which  they  had  never  contemplated. 

Pell,  Serjeant,  now  shewed  cause,  and  contended,  that  the  agreement  having  been 
completely  negatived  by  the  defendant's  attorney,  it  was  wholly  unnecessary  to  send 
the  case  to  the  jury  :  and  that  as  plaintiff's  counsel  had  acquiesced  in  calling  the 
witness,  and  submitting  to  the  nonsuit,  it  was  now  too  late  to  found  an  objection  on 
either  of  these  circumstances. 

Adam  and  Jeremy,  in  support  of  the  rule,  argued  that  the  evidence  ought  to  have 
been  allowed  to  go  to  the  jury,  as  enough  had  been  proved  to  raise  a  violent  presump- 
tion, and  induce  the  jury  to  think,  that  the  defendant  had  given  his  consent  and 
authority  to  make  the  agreement.  As  to  their  acquiescence,  they  had  acquiesced  no 
farther  than  not  to  oppose  a  strong  opinion  expressed  by  the  learned  judge. 

[72]  But  the  Court  discharged  the  rule,  on  account  of  the  acquiescence  at 
the  trial. 

Rule  discharged. 

Jacksox  v.  Clarke.  February  11th,  1824.— The  affidavits  to  ground  a  rule  nisi  for 
an  attachment  against  the  defendant,  for  non-payment  of  money  and  costs  pur- 
suant to  an  award,  and  the  master's  allocatur,  where  the  demand  has  been  made 
by  a  third  person,  should  state  that  the  original  power  of  attorney  was  shewn  to 
the  defendant,  at  the  time  of  the  demand  being  made. 

George,  on  a  former  day  in  this  term,  moved  for  a  rule  to  shew  cause  why  an 
attachment  should  not  issue  against  the  defendant,  for  non-payment  of  a  sum  of  money 
and  costs,  pursuant  to  an  award,  and  the  master's  allocatur.  In  answer  to  a  question 
by  Garrow,  B.  he  stated  that  the  affidavit  on  which  the  application  was  grounded, 
did  not  shew  that  the  original  power  of  attorney  to  authorise  the  demand  of  payment 
by  a  third  person,  had  been  shewn  to  the  party  at  the  time  of  making  the  demand  ; 
and  cited  Tidd's  practice  as  an  authority,  that  it  was  then  only  necessary  to  shew  the 
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power  of  attorney,  when  it  was  required  by  the  party  (2  Tidd,  868,  9).  But  the  Court 
being  of  opinion,  that  that  document  ought  to  be  shewn  in  all  cases  of  demand  by 
a  third  person  (Archbold,  2,  294  ;  and  Edmunds,  299  (accord.)),  said,  they  would 
annex  a  condition  to  the  rule,  that,  if  it  should  be  opposed  on  the  ground  that  the 
power  of  attorney  had  not  been  shewn  to  the  party,  and  that  fact  should  appear,  it 
should  be  discharged  with  costs.  The  omission  was  supplied  by  a  supplementary 
affidavit  when  the  rule  was  drawn  up.  But  the  rule  was  this  day  opposed  by 
Clarke,  R.  N.,  on  other  grounds,  and  discharged,  with  costs. 
Rule  discharged,  with  costs. 

[73]  Firkins  v.  Lowe,  Clerk,  and  Lowe,  Clerk,  v.  FiRKiNS.(rt)  February  11th, 
1824. — A  vicar  is  compellable  to  produce  vicar's  books,  charged,  in  a  cross  bill 
for  discovery  by  a  defendant  in  an  original  suit  for  tithes,  to  furnish  evidence  of 
a  composition,  and  admitted  in  the  answer  to  contain  entries  relating  thereof. 
Hullock,  B.,  dissenting.  The  costs  of  the  application  are  to  be  paid  by  the  party 
making  it.  Semble,  that  vicar's  books  are  of  both  a  public  and  private  nature. 
A  motion  may,  to  .save  time  and  expence,  pray  two  distinct  things  which  are 
not  incompatible.  A  third  application  to  enlarge  publication  granted ;  but  the 
cause  to  stand  in  the  paper,  as  if  publication  had  passed,  to  prevent  a  delay  in  the 


hearing. 


[S.  C.  13  Price,  193.] 


The  defendant  in  the  original  bill,  in  his  answer  thereto,  set  up  a  modus  of  seven- 
teen shillings  in  respect  of  the  small  tithes  of  two  farms.  Green  Street  and  Topstile. 
In  his  cross-bill  he  stated,  that  the  viear  had  in  his  possession,  &c.  divers  vicar's  books, 
and  books  of  account,  papers,  &c.  from  whence  it  appeared,  that  the  sum  of  17s.  had 
lieen  for  a  number  of  years  back  paid  by  the  occupiers  of  the  farms  aforesaid,  in  lieu 
and  satisfaction  of  all  small  tithes  arising  thereon  ;  charged  that  those  books,  &c. 
had  come  into  the  vicar's  hands  in  his  corporate  capacity  ;  and  submitted,  that  the 
same  ought  now  to  be  produced  for  his  information. 

The  viear,  in  his  answer,  admitted  that  he  had  in  his  possession  certain  books, 
whereby  it  appeared  that  the  sum  of  17s.  in  distinct  sums  of  10s.  for  Green  Stieet, 
and  7s.  for  Topstile,  as  a  yearly  payment  or  composition  for  the  small  tithes  of  the  same 
farms  and  lands  from  the  occupiers  thereof,  was  paid  to,  and  accepted  by,  two  former 
vicars,  in  nine  former  years  therein  mentioned,  in  lieu  of  all  small  tithes  which  arose 
yearly  from  the  said  farms  and  lands.  He  stated,  that  in  a  schedule  annexed  to  his 
answer,  he  had  set  forth  "  a  full  and  true  list  and  description  of  all  books,  memorandums, 
documents,  papers,  and  writings  in  bis  custody  or  power  relating  to  the  tithes  of  the 
.said  parish,  or  to  any  payment  or  payments  in  lieu  of  tithes,  or  to  any  of  the  matters 
or  things  in  the  said  bill  enquired  after,  distinguishing  which  of  such  documents  and 
[74]  writings  related  to  the  payment  of  17s.  by  the  occupiers  ;"  and  alleged,  that  the 
last  mentioned  documents  contained  various  entries  and  matters  of  importance  to 
defendant,  but  in  which  complainant  had  no  sort  of  concern.  He  denied  that  the 
books,  &c.  had  come  to  him  in  his  corporate  capacity  :  and  submitted  that  he  ought 
not  to  produce  them. 

This  day  it  was  moved  on  the  part  of  the  plaintiff  in  the  cross  suit,  that  the  defen- 
dant might,  within  four  days,  produce  and  leave  in  the  hands  of  his  clerk  in  court, 
the  several  Ijooks,  papers,  and  writings  mentioned  and  referred  to  in  the  schedule  to 
his  answer  annexed  ;  and  that  the  plaiiititf,  his  solicitors  or  agents,  might  be  at  liberty 
to  inspect  the  same,  and  take  extracts  or  copies  thereof,  or  such  parts  thereof  as  he 
might  be  advised  :  and  that  publication  of  the  depositions  of  the  witnesses  taken  in 
the  original  cause,  might  be  further  enlarged  for  one  month  after  such  production. 

Maitin,  H.  and  Sclater,  in  support  of  the  motion,  urged  that  it  was  a  very  common 
proceeding  in  equity  in  the  course  of  a  cause,  to  allege,  that  one  party  possessed 
papers,  from  which  the  title  of  the  other  might  be  made  out,  and  to  require  the  pro- 
duction of  them.  And  the  rule  was  this ;  the  Court  would  make  an  order  to  that 
effect,  if  the  document  did  not  constitute  the  title  of  the  pai'ty  in  whose  power  it  was  : 
in  that  case  they  would  not  compel  him  to  produce  it,  and  thereby  destroy  his  own 

(a)  Vide  ante,  p.  10, 
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title.  But  vicars'  books  did  not  constitute  the  title  of  the  vicar.  The  books  were 
evidence  against  the  occupier,  and  it  would  be  against  conscience  to  suffer  them  to  be 
withheld  when  they  would  operate  to  his  benefit,  by  shewing  what  payments,  and  at 
what  times,  had  been  made  by  former  occupiers  of  these  farms  in  lieu  of  the  small 
tithes.  The  alleged  customary  payment  of  17s.  had  been  in  effect  admitted  by  the 
vicar  through  a  number  of  years,  and  the  [75]  evidence  of  its  extent  was  contixined  in 
the  documents  called  for.  The  books  were  either  of  a  public,  or  a  private  nature  :  if 
the  former,  they  were  evidence  for  both  sides  ;  if  the  latter,  the  plaintiff"  had  such  an 
interest  in  them  as  to  entitle  him  to  demand  an  inspection.  Smith  v.  The  Duke  of 
Northumberland  (1  Cox,  363). 

In  Bligh  v.  Benson  (7  Price,  205)  an  application  of  this  nature  had  been  refused ; 
but  it  was  because  it  did  not  appear  that  the  evidence  sought  would  make  in  favour 
of  the  party  :  and  the  late  Lord  Chief  Baron  said  there,  that  "  it  was  a  rule,  that  when 
the  plaintiff'  could  shew  that  the  defendant  was  in  possession  of  evidence  which  might 
serve  him,  if  produced,  it  would  be  against  conscience  to  allow  him  to  withhold  it." 
The  enlarging  publication  would  cause  no  delay,  because  the  original  cause  stood  in 
the  paper  for  hearing  forty-nine  from  the  top. 

Simpkinson  and  Ellison,  contra,  insisted  that  the  motion  was  multifarious,  and 
ought  to  be  refused  on  that  ground.  Without  asserting  that  vicars'  books  should  be 
withheld  iu  all  cases,  here  there  was  very  sufficient  reason  for  refusing  an  inspection 
of  them ;  because  it  was  not  established  that  they  contained  evidence  which  would 
assist  the  plaintiffs  case.  Vicars'  books  were  not  public  documents.  Though  generally 
there  might  be  something  anomalous  in  them,  here,  from  the  nature  of  their  contents, 
as  sworn  to  by  the  vicar,  they  must  be  taken  to  be  the  private  books  of  the  holder, 
and  there  was  no  pretence  to  demand  an  inspection  of  them.  No  case  was  cited  where 
a  vicar  had  been  called  upon  to  produce  his  books.  An  application  for  books  of  this 
description  by  the  rector  had  been  refused  in  Blifjh  v.  Benmn :  and  that  was  confirmed 
by  Brazier  v.  Myttun,  last  Term,  where  the  Court  also  refused  the  production  of 
certain  documents  in  the  hands  of  [76]  an  occupier,  moved  for  by  a  rector.  They 
opposed  the  latter  part  of  the  motion,  on  the  giound  that  it  would  be  productive  of 
further  unreasonable  delay  ;  observing,  that  there  were  two  lists  of  causes,  one,  of 
those  in  which  publication  had,  the  other,  of  those  in  which  publication  had  not,  passed. 

Martin,  H.  in  reply,  allowed  that  it  might  be  an  objection  to  a  bill,  that  it  was 
multifarious  :  but  two  things  might  be  prayed  in  one  motion,  by  way  of  saving  time 
and  expence.  [Hullock,  B.  That  is  no  objection,  if  they  are  not  incompatible.]  The 
documents  were  partly  of  a  private,  partly  of  a  public  nature  ;  for  if  the  present 
possessor  were  dead,  or  promoted,  they  would  be  transmissible  to  his  successor. 

Alexander,  C.  B.  I  very  much  incline  to  grant  this  application.  It  appears, 
from  the  cross-bill  and  answer,  that  the  vicar  has  in  his  possession  a  great  number  of 
papers  and  writings  which  relate  to  the  subject  matter  of  the  suit.  It  is  the  constant 
practice  of  Courts  of  Equity  to  compel  a  party  in  such  circumstances  to  produce 
endence  against  himself.  I  don't  say  the  rule  is  universal,  though  it  is  very  general. 
There  are  certainly  exceptions  to  it.  One  of  the  exceptions  is,  when  the  documents 
relate  to  the  title  to  real  estate :  in  which  case  a  Court  of  Equity  will  not  enforce  a 
production,  unless  the  party  seeking  it  has  an  interest  in  the  particular  instrument 
he  requires  to  be  produced.  If  I  understand  any  part  of  the  justice  of  this  country, 
as  administered  in  Courts  of  Equity,  I  must  find  out  that  the  subject  matter  of  this 
motion  constitutes  one  of  the  exceptions,  before  I  refuse  the  application  of  the  general 
rule.  I  do  not  find  that  any  such  exception  has  been  established  It  is  stated,  that 
the  books  in  question  here  are  private  books ;  that  they  are  the  books  of  the  vicar. 
It  does  not  occur  to  me  that  this  [77]  distinction  makes  any  difference.  It  seems  the 
books  are  of  both  descriptions.  I  do  not  find  this  an  exception  to  the  rule  which 
compels  a  party  to  give  evidence  against  himself ;  but  I  certainly  think  that  the 
particular  books,  of  which  an  inspection  is  required,  should  be  specifically  pointed 
out,  and  the  order  limited  to  them.  With  respect  to  the  enlarging  publication,  I 
think  both  parties  here  have  been  guilty  of  some  delay.  One  party  has  been  a  long 
time  in  suing  out  and  executing  his  commission ;  the  other  very  late  in  filing  his 
cross-bill  The  only  question  is  whether,  in  further  enlarging  publication,  I  should 
do  any  mischief  to  either.  And  it  appears  to  me,  that  from  the  state  of  the  paper, 
and  the  state  of  these  proceedings,  I  should  do  no  mischief  whatever.  In  granting 
this  motion,  therefore,  I  do  on  the  one  point,  what  the  law  of  the  country  entitles  the 
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party  to;  and  I  do  in  the  other  no  harm  whatever.  But  it  appears  to  me  to  be 
according  to  the  rule  respecting  costs  on  cross-bills  for  discovery,  that  the  party  making 
the  application  should  pay  the  costs.  (a)i 

Graham,  B.  We  are  only  to  consider  what  is  the  effect  of  a  bill  of  discovery. 
Most  unquestionably,  a  bill  of  discovery  entitles  the  party  filing  it  to  some  informa- 
tion from  his  adversary ;  and  it  is  a  rule,  that  he  has  a  right  to  the  production  of  such 
documents  as  make  for  his  side.  The  vicar  admits  that  he  has  in  his  possession  books 
containing  entries  having  reference  to  a  modus.  But  his  admission  is  no  discovery  to 
the  occupier,  if  he  must'submit  to  the  construction  put  on  the  entries  by  the  other 
party.  The  moment  the  vicar  admits  that  he  has  papers  relating  to  the  matter  dis- 
puted, it  is  in  the  power  of  the  Court  to  call  for  full  disclosures  of  them,  that  it  may 
put  its  own  construction  upon  them.  This  is  a  bi'anch  of  the  common  [78]  jurisdiction 
of  the  Court,  when  once  a  party  can  put  his  finger  on  any  documents  which  assist  his 
case.     But  here  the  party  must  name  the  specific  documents. 

Garrow,  B.  The  question  is  one  of  very  considerable  importance.  From  the 
best  consideration  I  can  give  it,  I  am  of  opinion,  that  these  books  ought  to  be  pro- 
duced. I  allude  to  those,  which  speak  of  what  the  plaintiff  in  his  bill  of  discovery 
charges  to  be  material  to  his  case.  I  think  nothing  of  the  vicar  saying  that  it  is  not 
material.  The  enforcing  a  production  of  such  documents,  appears  to  be  quite  agree- 
able to  the  principles  which  are  acted  on  in  a  Court  of  Equity. 

HuLLOCK,  B.  With  the  information  which  I  possess  at  this  moment ;  without  any 
authority  to  guide  me,  without  any  case  being  cited  to  shew  that  what  is  sought  here 
has  ever  been  granted  ;  referring  only  to  general  principles,  I  must  say  that  1  do  not 
concur  in  the  opinions  expressed  by  my  learned  brothers.  I  may  be  wrong,  but  I 
have  heard  no  argument  which  would  warrant  me  in  arriving  at  another  conclusion. 
It  seems  to  be  a  case  which  would  constantly  occur,  that  in  a  suit  for  tithes,  a  vicar's 
book  would  be  evidence  for  his  adversary.  No  case  has  been  cited  where  the  point 
occurs ;  no  authority  produced  ;  but  we  are  left  entirely  to  general  principles.  The 
question  is  not  whether  a  person  may  be  obliged  to  give  evidence  against  himself ; 
that,  both  in  law  and  equity,  is  the  law  of  the  country,  except  in  two  cases ;  except 
this  would  render  him  liable  to  penalties,  or  a  forfeiture.  But  the  question  is,  whether 
a  party  to  a  suit  be  compellable  to  afford  an  inspection  of  his  own  private  books,  to 
enable  his  adversary  to  find  out  evidence  against  him.  I  always  understood  that  he 
was  not ;  and  in  a  case  a  term  or  two  ago,  I  concurred  with  the  rest  of  the  Court  in 
refusing  to  compel  a  party  to  produce  a  pri-[79]-vate  document.  Bligh  v.  Benson  is 
very  like  the  present  case,  except  that  the  parties  are  changed.  There  the  plaintiff, 
who  was  a  rector,  filed  a  bill  in  this  Court  for  tithes,  charging  that  a  book,  made  and 
kept  by  a  deceased  rector,  and  relating  to  the  tithes  of  the  parish,  had  come  into  the 
power  of  the  defendant,  who  was  an  occupier.  He  did  not  contradict  the  charge ; 
and  therefore  the  rector  applied  to  the  Court  to  have  it  produced.  If  books  of  this 
description  are  of  that  doubtful  nature,  why  was  not  that  ordei'ed  to  be  produced  ? 
But  the  Chief  liaron  refused  the  application.  If  these  books  are  of  a  private  nature, 
the  vicar  ought  not  to  be  obliged  to  produce  them  against  himself.  The  object  is  to 
search  them  for  evidence  for  the  other  side.  Feeling,  as  I  do,  not  sufficiently  satisfied 
in  my  own  mind  with  the  arguments  or  reasoning  advanced  in  support  of  this  motion, 
I  have  not  come  to  that  conclusion  that  the  books  should  be  produced.  But  I  defer 
to  the  opinion  of  the  Court;  and  I  think  no  injustice  can  be  done  on  this  occasion. 
The  order  ought  to  be  restricted  to  such  books,  papers,  or  writings,  as  relate  to  the 
subject  of  the  bill. 

Graham,  B.  I  certainly  don't  recollect  any  particular  instance  in  which  books 
belonging  to  a  late  vicar  have  been  taken  out  of  the  hands  of  the  present  one. 

The  order  was  drawn  up  in  the  following  terms.  The  entries  in  the  vicar's  books 
to  be  produced,  so  far  as  they  relate  to  a  payment  of  17s.^those  entries  to  be  inspected 
at  the  office  of  the  solicitor  in  the  country.  Publication  to  be  enlarged  for  a  month, 
but  the  cause  to  stand  in  the  paper  of  causes  as  if  publication  had  passed.  The  costs 
to  be  paid  by  the  plaintiff.(a)2 

Motion  granted — the  costs  to  be  paid  by  the  plaintiff. 

{ay  Vide  Newland,  p.  205.     Hands,  p.  59. 

{af  Vide  Harrison's  Chancery  Pract.  2,  92,  8th  ed.  Phillipps's  Law  of  Evid.  1, 
439  et  seq.,  and  the  cases  there  cited,  5th  ed.     1  Chitty's  Kep.  476. 
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[80]  Bradley,  Clerk,  r.  Bexsted.  February  11th,  lS2i. — Daring  the  pendency  of 
a  suit  for  an  account,  and  payment  of  tithes,  the  Court  will  not  restrain  the 
defendant  therein  from  proceeding  in  an  action  at  law  to  recover  damages  against 
the  plaintiff,  for  not  taking  and  carrying  away  the  tithes  in  question  from  off 
the  defendant's  lands. 

[S.  C.  13  Price,  221.] 

In  August  1822,  plaintiff,  stating  his  title  as  rector  of  Hartley  in  Kent,  filed  his 
original  bill  against  defendant,  for  an  account  and  payment  of  the  tithes  of  wood  and 
underwood,  cut  down  upon  wood-land  occupied  within  the  same  in  that  and  the  year 
1821.  In  January  1823,  defendant  put  in  his  answer,  and  stated  that  he  was, 
previously  to  Michaelmas  1821,  under  composition  with  the  plaintiff  for  all  the  tithes 
arising  on  his  farms  and  lands,  and  that  he  paid  such  composition  to  said  plaintiff 
up  to  Michaelmas  day  1821,  when  such  composition  determined.  He  admitted  that 
within  the  year  1822,  and  previous  to  the  filing  of  the  bill,  he  had  cut  down  divers 
quantities  of  wood  and  underwood  upon  his  lands.  But  he  insisted  that  he  had 
served  the  plaintiff  with  notices  in  writing,  of  his  intention  to  set  out  the  tithes 
thereof ;  that  such  tithes  were  duly  set  out  by  his  (defendant's)  agent,  and  by  agents 
or  tithe-gatherers  on  behalf  of  the  plaintiff;  and  that  part  of  the  said  tithes  were  taken 
from  off  the  lands  by  one  of  such  tithe-gatherers.  In  Trinity  term  1823,  defendant 
brought  an  action  at  law  against  plaintiff,  in  the  Court  of  King's  Bench,  to  recover 
damages  for  the  injury  sustained  by  him,  by  plaintiff's  not  taking  and  carrying  away 
the  said  tithes,  but  wrongfully  suffering  them  to  remain  on  the  lands.  On  the  7th  of 
January  last,  plaintiff  filed  his  supplemental  bill ;  whereby  he  stated  the  before- 
mentioned  proceedings  at  equity  and  law ;  that  the  answer  had  been  replied  to ;  that 
the  cause  was  still  pending,  and  was  then  at  issue  ;  and  that  plaintiff  intended  to 
proceed  to  the  examination  of  witnesses,  and  to  bring  the  cause  to  a  hearing ;  that 
his  attorney  had  been  served  with  a  declaration  in  the  action  ;  and  further,  that  [81] 
defendant  was  threatening  to  proceed  to  trial,  and  afterwards,  if  he  could  obtain  a 
verdict  therein,  to  judgment  and  execution,  "notwithstanding  that  the  matters,  which 
form  the  subject  of  the  said  action  at  law,  are  matters  which  form  likewise  the  subject 
of  the  said  original  suit  now  pending  in  this  Court,  and  which  are  at  issue  between  the 
parties  in  such  last-mentioned  suit."  And  he  humbly  insisted,  that  defendant  ought  to 
be  restrained  from  proceeding  in  his  action,  and  to  that  end  prayed  that  he  might 
be  restrained  by  injunction.  January  28th,  defendant  put  in  his  answer  to  the 
supplemental  bill ;  and  admitting  that  he  intended  to  proceed  in  the  action  to  recover 
damages,  said  "  that  this  honourable  Court  cannot  in  the  said  suit  award  to  defendant 
any  damages  in  respect  of  the  matters  aforesaid ; "  and  therefore  submitted  to  its 
judgment,  that  he  ought  not  to  be  restrained. 

Jer\ns,  (with  whom  was  Fisher,)  now  moved,  pursuant  to  notice,  that  the  defendant 
might  be  restrained,  &c.  upon  the  merits  confessed  by  the  defendant's  answer,  until 
the  hearing,  or  until  further  order  of  the  Court.  He  contended,  that  the  plaintiff  was 
not  entitled  to  maintain  the  concurrent  suit  at  law,  and  change  the  jurisdiction  ;  because 
the  parties  were  the  same,  and  the  question  one  and  the  same,  both  at  law  and  equity ; 
namely,  whether  the  tithes  had  been  duly  set  out. 

Graham,  B.  There  are  two  questions — one  with  respect  to  the  right  to  the  tithes  • 
the  other  with  respect  to  the  injury  done  to  the  defendant. 

HuLLOCK,  B      The  whole  question  may  be  tried  in  this  action  on  the  case. 

Alexander,  C.  B.     It  is  a  very  proper  question  to  be  tried  at  law. 

[82]  Accordingly  the  Court,  without  thinking  it  necessary  to  hear  Martin,  H.  who 
was  on  the  other  side,  refused  the  motion,  with  costs. 

Motion  refused,  with  costs. 

Pearson  and  Other.s  v.  Collett  and  Others.  February  11th,  1824. — Biddings 
for  an  estate  allowed  to  be  opened  by  a  person  who  had  attended  the  former  sale 
by  an  agent,  he  offering  an  advance  of  5001.  on  89501.,  the  best  biddings  reported. 

[S.  C.  13  Price,  213.] 

Willis  had  moved  on  a  former  day  on  behalf  of  Thomas  Walker,  that  the  biddino's 
for  the  estate  directed  to  be  sold  in  this  cause  might  be  opened  :  but,  it  having  been 
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then  objected,  in  opposition  to  the  motion,  that  sufficient  notice  had  not  been  given 
to  the  former  best  purchaser,  it  was  directed  to  stand  over. 

Willis  now  renewed  the  motion,  and  stated,  that  the  best  biddings  had  been 
reported  at  89501.,  on  which  an  advance  of  5001.  was  offered  on  the  usual  terms  ;  that 
this  was  a  creditor's  suit ;  that  the  estate,  if  sold  at  the  reported  highest  biddings, 
would  be  insolvent;  but  at  the  advanced  price  would  be  sufficient  to  pay  all  its 
creditors. 

Owen,  Sir  \V.  on  behalf  of  the  former  purchaser,  opposed  the  application  on  two 
trrounds  ;  first,  that  Mr.  Walker  had  attended  the  former  sale  by  an  agent,  which  pre- 
cluded him  from  opening  the  biddings ;  secondly,  that  the  advance  proposed  bore  too 
small  a  proportion  to  the  best  biddings  reported.  In  support  of  the  former  he  cited 
Newland's  Chancery  Practice  (vide  pp.  168-9),  and  relied  on  the  same  book  (p.  169), 
and  Hand's  Solicitor's  Assistant  (p.  142),  as  authorities  for  the  latter. 

[83]  Martin,  H.  for  the  plaintiffs,  insisted,  that  there  was  no  rule  as  to  the  amount 
of  the  proposed  advance,  either  in  this  Court  or  Chancery,  except  that  less  than  five 
per  cent,  would  not  be  accepted. 

The  Court  granted  the  motion,  directing  the  deposit  to  be  paid  in  within  a 
fortnight. 

Motion  granted,  (a) 


Empson  v.  Bridle.  February  12th,  1824. — Where  bail  was  put  in,  and  perfected  on 
the  same  day,  but  after  an  attachment  had  been  granted  against  the  sheriff,  for 
not  bringing  in  the  body,  the  Court  refused  to  set  aside  the  attachment  on  pay- 
ment of  costs,  except  on  the  terms  of  the  defendant  pleading  issuably  instanter ; 
taking  short  notice  of  tiial  for  the  sittings  after  term  ;  giving  judgment  as  of  the 
term,  and  letting  the  attachment  stand  as  a  security  to  the  plaintiff,  in  the  event 
of  his  obtaining  a  verdict. 

[S.  C.  13  Price,  262.] 

This  action  was  founded  upon  an  attorney's  bill.  The  writ  was  returnable  on  the 
morrow  of  All  Souls  last.  On  the  return  da^',  the  defendant  obtained  an  order  to  tax 
the  bill,  but  did  not  follow  it  up  in  any  way.  He  also  neglected  to  attend  an  appoint- 
ment for  the  13th  of  January,  obtained  by  the  plaintiff  for  the  same  purpose.  Notice 
was  then  given,  that  unless  he  proceeded  to  tax  the  bill  immediately,  the  action  should 
be  proceeded  in.  This  not  having  been  attended  to,  a  rule  to  return  the  writ  was 
taken  out  on  the  20th  of  January,  to  which  the  sheiiff  returned  cepi  corpus.  Another 
appointment  for  taxation  was  given  on  the  part  of  the  defendant,  and  the  bill  was 
partly  taxed,  the  plaintiff's  clerk  in  court  declaring  this  to  be  without  pi-ejudice  to 
his  right  of  proceeding,  in  the  event  of  unnecessary  delay.  On  the  28th  of  .January, 
notice  of  special  bail  being  put  in  was  given  ;  but  on  account  of  some  informality  an 
order  for  four  days  time  to  per-[84]-fect  bail,  was  made  by  consent  on  the  teiras  of  the 
defendant's  pleading  issuably,  and  taking  short  notice  of  trial  for  the  sittings  in  this  term. 
On  the  4th  of  February,  no  step  towards  perfecting  bail  having  been  taken  in  the 
interim,  a  rule  for  bringing  in  the  body  was  taken  out,  and  served  on  the  5th.  On  the 
10th,  notice  of  justifying  bail  was  served.  The  rule  having  expired  on  the  11th,  this 
morning  Owen,  Sir  W.  moved  for  an  attachment  against  the  sheriff',  for  not  bringing 
in  the  body,  on  affidavits  of  service,  and  that  bail  had  not  been  put  in  and  perfected, 
which  was  granted.  In  the  course  of  the  day  bail  was  perfected.  And  this  evening, 
Price,  on  the  part  of  the  bail  to  the  sheriff',  moved  to  set  aside  the  attachment  on  pay- 
ment of  costs. 

Owen,  Sir  W.  opposed  the  motion  ;  insisting,  that  as  there  was  no  affidavit  of  merits, 
the  attachment  could  not  be  set  aside ;  or,  that  if  it  were,  it  must  be,  on  the  terms  of 
the  defendant's  pleading  issuably  instanter  ;  taking  short  notice  of  trial  for  the  sittings 
after  this  term  ;  giving  judgment  as  of  this  term,  and  letting  the  attachment  stand  as 
a  security  to  the  plaintiff  in  the  event  of  his  obUuning  a  verdict,  two  trials  having 
been  lost. 


(a)  Vide  Garston  v.  Edwards,  1  Sim.  &  Stewart,  120;  and  IViUiams  v.  Attenborough, 
I  Turner,  70. 
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The  Court  being  of  opinion  that  the  attachment  could  be  set  aside  on  these 
terms  only — 

Price  declined  taking  any  rule  ;  and 
The  motion  was  refused. 

[85]  Deacle,  Clerk,  v.  Hancock.  February  12th,  1824.— Declarations  by  deceased 
parishioners,  who  were  tithe-payers,  and  therefore  interested,  are  admissible  as 
evidence  of  reputation  in  support  of  a  parochial  modus,  set  up  in  defence  to  an 
action  by  a  rector  for  not  setting  out  tithes.  But  the  judge  has  a  right  to  leave 
such  evidence  to  the  jury,  with  his  own  impressions  ou  its  weight. 

[S.  C.  13  Price,  226.] 

Debt,  under  the  2d  and  3d  Ed.  6,  c.  13,  for  not  setting  out  tithes  of  hay.  Plea, 
nil  debet.  On  the  trial  of  the  cause  before  Best,  J.  at  the  summer  assizes,  1823,  for 
Somersetshire,  admissions  were  made,  of  the  plaintiff's  common  law  title,  as  rector  of 
the  parish — of  the  defendant's  occupation — of  his  taking  away  hay  without  setting 
out  the  tithes  thereof — and  of  his  then  being  under  no  composition.  And  the  follow- 
ing document."?  were  produced  in  evidence  of  the  plaiutifi's  claim.  A  copy  of  an 
ecclesiastical  survey  of  the  parish  in  which  the  land  was  situate,  taken  in  the  26  of 
H.  8,  containing  this  declaration  of  valuation,  "  In  prandial  tithes,  with  the  tithes  of 
wool  and  lambs,  61.  13s.  4d.,"  and  making  no  mention  of  a  modus.  A  copy  of  a 
parliamentary  survey,  which  was  silent  as  to  a  modus.  A  note  of  the  glebe,  in 
parchment,  from  the  registry  of  the  diocese,  of  the  date  163-5,  signed  by  the  rector, 
the  churchwardens,  a  sidesman,  and  three  other  persons,  which  was  also  silent  as  to  a 
modus.  An  instrument  under  seal,  dated  7th  April  1796,  purporting  to  be  an  agree- 
ment between  the  rector  on  the  one  part,  and  the  parishioners  on  the  other ;  reciting, 
that  differences  had  arisen  as  to  the  annual  value  of  the  tithes,  and  titheable  matters  in 
the  parish,  and  containing  mutual  covenants  for  a  composition  in  lieu  of  all,  and  all 
manner  of  tithes  for  fourteen  years,  then  next  ensuing,  the  parishioners  agreeing  to 
pay  every  year  the  sums  set  down  opposite  their  names  respectively.  This  was 
executed  by  the  plaintiff  and  the  defendant,  and  by  other,  though  not  all  the 
parishioners  ;  and  shewed  a  sum  opposite  the  defendant's  name  of  261.  15s.  4d.  In 
addition  to  this,  an  [86]  extensive  occupier,  a  clergyman,  proved  payments  of  a 
composition  from  1796  to  1810,  at  the  rate  of  2s.  4d.  in  the  pound,  according  to  the 
valuation  of  the  lands;  and  from  1810  till  a  very  recent  period,  according  to  a  new 
composition  then  made  by  another  written  agreement,  in  the  proportion  of  2s.  6d.  in 
the  pound,  which  he  considered  to  be  in  lieu  of  all  tithes,  and  independent  of  any 
modus,  and  to  be  a  fair  composition  without,  but  too  large  with,  a  modus  on  hay. 
On  cross-examination,  he  admitted  he  had  heard  from  deceased  parishioners,  tithe- 
payers,  one  of  whom  had  signed  the  first  agreement,  and  from  the  present  landlord 
and  his  father,  that  there  was  a  modus  of  2d.  an  acre  in  the  parish  in  lieu  of  hay. 
(This  last  evidence  was  at  first  refused  by  the  learned  judge,  but  afterwards  received, 
on  the  authority  of  Haruood  v.  Sims  (Wightwick,  112),  decided  in  this  Court.) 
Another  witness,  in  his  seventy-seventh  year,  stated  that  he  had  paid  a  composition, 
as  the  rest  of  the  parish  did,  twenty  years  back.  A  son  of  a  former  rector,  an 
attorney,  who  had  collected  for  his  father,  mother,  and  the  succeeding  rector,  from 
April  1786  till  1789,  proved  that  he  had  received  for  all  tithes  at  the  rate  of  2s.  in 
the  pound  ;  and  that  no  claim  of  a  modus  had  ever  been  made  on  him. 

The  defence  set  up  was,  that  a  modus  of  2d.  an  acre,  in  lieu  of  tithe  of  hay,  had 
immemorially  existed  over  the  whole  parish  ;  and  it  was  rested  on  proof  of  receipts 
of  money  payments,  and  evidence  of  reputation.  Of  the  former,  fifteen  were  read, 
signed  by  three  different  former  incumbents,  acknowledging  payments  from  the  land- 
lord or  an  occupier,  of  various  sums  for  mowing  meadow,  or  mead,  at  the  rate  of  2d. 
an  acre,  in  many  instances  including  fractions  of  an  acre ;  and  covering  the  same 
number  of  years  at  different  intervals  between  the  years  1743  and  1773.  In  about 
half  of  these,  agistment  tithe  [87]  was  calculated  at  8d.  an  acre.  Declarations  by 
deceased  parishioners,  (at  a  distance  of  fifty  years  in  one  instance,)  as  to  the  existence 
of  the  modus,  were  then  spoken  to  by  three  witnesses,  now  or  formerly  resident  in 
the  parish,  and  acquainted  with  it  for  very  long  periods  of  time.  It  was  stated  by 
one  of  these,  an  occupier  and  a  clergyman,  that  four  shillings  in  the  pound  would  be 
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a  fair  composition  without  a  modus — and  by  another  witness,  that  he  understood  the 
modus  to  be  included  in  the  composition  of  1796  ;  or  it  would  have  been  considerably 
higher.  And  it  was  proved  by  another  parishioner,  that  on  his  threatening  to  throw 
out  the  tithes,  if  the  payment  was  not  lowered,  plaintiff  gave  him  a  pound  note,  and 
desired  him  to  say  nothing  about  it.  But  it  appeared  that  all  the  persons  named  as 
those  from  whom  the  declarations  proceeded,  ^had  been  tithe  payers  ;  that  two  of 
them  had  signed  the  agreement  of  1796  ;  and  that  three  of  the  witnesses  had  put 
their  signatures  to  that  instrument.  From  the  statements  of  counsel  upon  the 
argument,  it  appeared  that  the  learned  judge  told  the  jury  in  substance  (there  was 
some  disagreement  at  the  bar  as  to  the  terms,)  that  he  had  received  the  declarations 
of  deceased  parishioners  as  evidence,  in  deference  to  the  decision  of  the  Coui't  of 
Exchequer,  contrary  to  his  own  opinion.  That  those  persons,  if  they  were  alive, 
could  not  be  heard,  every  one  of  them  having  been  an  occupier,  and  therefore  having 
a  most  clear  interest  in  establishing  the  modus  contended  for.  That  as  to  the  persons 
who  proved  the  hearsay,  it  was  their  interest  also  to  believe  it.  But  that  most  of  the 
witnesses,  and  two  of  the  three  individuals  from  whom  the  information  had  been 
derived  originally,  had  put  their  signatures  to  the  agreement  of  1796;  and  what 
reliance  could  be  placed  on  the  testimony  of  'persons,  who  in  words  contradicted, 
what  they  had  affirmed  by  their  deed  and  writing  1  That  the  cB'ect  of  this  evidence 
was  entirely  destroyed,  as  they  did  not  insist  on  the  modus  at  the  time  of  making  the 
[88]  composition  That  the  terms  of  the  composition  were  decisive  of  the  case.  That 
Mr.  Deaele  might  well  think  a  pound  not  ill-bestowed  in  preventing  the  modus  being 
brought  into  question,  whatever  he  might  have  thought  of  its  validity.  The  jury 
found  for  the  plaintiff  ;  and  the  learned  judge's  report  stated,  that  he  should  have  been 
much  dissatisfied  if  they  had  found  otherwise. 

A  rule  had  been  obtained  in  Michaelmas  term,  calling  on  the  plaintiff  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the  grounds  of 
the  verdict  being  against  evidence,  and  of  a  misdirection  by  the  learned  judge. 

Adam  and  Williams,  C.  F.,  now  shewed  cause,  and  contended  that  the  plaintiff's 
case  had  been  fully  made  out,  by  the  admission  of  his  common  law  right,  the  ecclesi- 
astical survey,  the  agreement  of  1796,  and  the  subsequent  one  of  1810,  with  Hancock's 
signature  to  the  former,  and  his  payment  under  both  down  to  the  year  1817.  As  to 
the  receipts,  they  left  a  large  portion  of  the  time  between  their  termini  uncovered,  and 
a  perfect  blank  of  any  evidence  adverse  to  the  plaintiff,  during  a  period  of  twenty- 
three  years,  from  1773  to  1796.  The  collector's  evidence  shewed  the  absence  of  any 
claim  for  a  modus  while  he  collected ;  and  there  could  not  have  been  one  in  existence 
when  the  first  composition  was  entered  into.  The  hearsay  evidence  was  all  drawn 
from  poisoned  sources.  The  jury  cautiously  took  into  their  judgment  who  the 
persons  were  that  proved  it ;  the  case  was  fairly  submitted  to  them,  and  ought  not  to 
be  sent  down  for  trial  again. 

Wilde  and  Jeremy,  contra,  insisted  that  the  case  had  not  been  left  to  the  jury,  in 
a  manner  which  rendered  their  finding  satisfactory  ;  and  that  the  learned  judge  had 
misdirected  the  jury  as  to  the  weight  of  the  evidence,  in  three  [89]  respects ;  as  to 
the  value  of  the  evidence  of  reputation  ;  as  to  the  effect  of  the  agreement  against  the 
defendant  by  its  not  making  mention  of,  or  reference  to,  a  modus ;  and  as  to  the 
inference  derivable  from  the  plaintiff's  giving  the  pound  note  to  the  tithe  payer. 
Though  the  evidence  of  the  declarations  of  the  existence  of  a  modus  for  hay  was  said 
to  have  been  received,  it  was  in  effect  rejected,  by  the  comments  with  which  it  was 
accompanied  by  the  learned  judge  in  his  address  to  the  jury.  They  cited  the  case  of 
Moseley  v.  Davies  (11  Price,  162),  as  confirmatory  of  the  decision  in  Harwood  v.  Siins, 
and  Noivell  v.  Hicks  (2  Inst.  6.53),  to  shew  that  if  a  customary  payment  be  once 
established,  it  is  not  destroyed  even  by  payment  in  kind  for  twenty  years. 

Alexander,  C.  B.  It  appears  to  me  that  this  case  ought  not  to  go  a  second  time 
to  a  jury.  As  at  present  advised,  I  think  that  I  ought  not  to  concur  in  the  argument 
for  a  new  trial,  unless  I  thought  it  quite  clear  that  the  verdict  was  against  evidence, 
or  that  the  case  had  been  sent  to  the  jury  with  a  misdirection,  or  that  justice  had  not 
been  done  by  their  finding.  Now  it  does  not  appear  to  me  that  I  can  assent  to  any 
one  of  these  propositions.  I  neither  see  the  verdict  to  be  against  the  evidence  ;  nor  is 
It  clear  to  me  that  the  cause  went  to  the  jury  with  a  distinct  misdirection  ;  nor  that 
any  nijustice  has  been  done  by  the  verdict.  The  whole  of  the  case  on  the  part  of  the 
occupiers,  rests  on  these  receipts,  and  on  the  evidence  of  reputation.     The  evidence 
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on  the  other  side,  rests  very  much  on  the  instrument  of  agreement  whien  has  been 
produced.  I  agree  in  the  observation  of  counsel,  that  though  that  instrument  may 
prima  facie  afford  distinct  evidence  of  the  right  to  a  modus  being  suspended,  yet  that 
it  does  not  prove  it  to  be  destroyed,  if  there  be  clear  evidence  the  other  way.  And  I 
admit  that  the  suspension  of  a  right  is  not  necessarily  a  [90]  destruction  of  a  right. 
But  it  throws  on  the  party  who  claims  it,  the  burden  of  proving  its  existence  with 
much  greater  force  and  distinctness  than  if  there  were  no  suspension.  The  force  of 
the  instrument  seems  to  be  most  conclusive  in  support  of  the  plaintifi"s  case,  and  to 
leave  the  evidence  on  the  other  side  to  be  this ;  that  in  the  recollection  of  old  persons, 
payments  of  two-pence  an  acre  had  been  made  in  some  instances  in  lieu  of  the  tithe  of 
hay ;  but  by  no  means  that  a  modus  ever  had  existence.  This  instrument  was  not 
made  in  secret.  All  of  the  parishioners  are  not  parties  to  it,  but  most  of  them  are ; 
and  I  cannot  conceive  it  possible  that  the  parties  to  it  would  have  entered  into  it  in 
the  terms  they  did,  if  they  had  any  conception  of  a  right  of  modus  on  such  a  valuable 
article  as  hay.  I  cannot  conceive  the  existence  of  the  right,  without  its  being  pre- 
served on  the  face  of  the  instrument,  or  collaterally.  Without  preserving  the  evidence 
of  the  modus,  without  shewing  the  claim  to  it,  if  it  were  founded  on  fact,  I  do  not 
think  the  landlord  would  have  acceded  to  the  agreement.  I  consider  this  document 
therefore  as  affording  very  clear  evidence  against  the  defendant,  that  he  had  no 
distinct  conception  of  a  modus  at  the  time  of  its  execution.  But  the  parties  to  the 
instrument  are  not  the  only  persons  interested  in  this  action.  What  has  been  done 
with  respect  to  the  other  parishioners  who  did  not  enter  into  the  agreement?  Have 
they  paid  a  modus  ;  or,  have  they  paid  tithes  in  kind  ?  I  take  it  for  granted,  that 
they  have  paid  in  kind.  And  if  this  be  a  fair  subject  of  argument,  I  infer  that 
no  modus  h;is  been  thought  to  exist  by  those  occupiers,  who  are  not  parties  to  the 
composition.  I  do  not  say  that  the  receipts  and  reputation  were  not  fit  matter  for  the 
consideration  of  the  jury.  There  is  no  doubt  as  to  the  receipts  having  been  left  to 
them  fairly  :  the  only  doubt  is  as  to  the  evidence  of  reputation.  The  gentlemen  at 
the  bar  do  not  agree  as  to  the  terms  in  which  this  was  laid  before  the  jury  ;  it  is  not 
stated  in  the  report  [91]  of  the  learned  judge,  and  it  is  therefore  very  difficult  to  form 
an  opinion  on  it  with  exactness.  But  I  must  take  it,  that  what  the  judge  said  was 
consistent  with  what  he  did  :  and  I  can  hardly  think,  that  after  allowing  reputation 
as  evidence,  he  rendered  it  nugatory  by  his  comments.  On  the  contrarv,  I  must 
conclude,  that  he  left  it  to  the  jury  to  say  what  degree  of  credit  was  due  to  it,  and 
that  they  have  given  it  that  credit  to  which  I  would  have  thought  it  entitled.  As 
there  has  not  been  a  verdict  against  evidence,  nor  a  clear  misdirection  by  the  learned 
judge,  nor  any  injustice  done  by  the  event,  I  am  of  opinion  that  the  verdict 
must  stand. 

Graham,  B.  I  entertain  a  sort  of  doubt,  but  hardly  strong  enough  to  furnish  a 
reason  for  even  giving  an  opinion  that  this  case  ought  to  undergo  a  further  considera 
tion,  as  the  rest  of  the  Court  are  of  a  contrary  opinion.  But  I  have  a  doubt,  whether, 
with  a  view  to  the  circumstances  of  the  case,  due  weight  was  given  to  these  receipts 
and  pecuniary  payments;  and  whether  too  much  weight  was  not  given  to  the  com- 
position deed  of  1796.  I  unquestionably  think,  that  these  receipts  and  pecuniary 
payments,  as  much  fortify  the  claim  of  a  modus,  as  if  the  latter  were  expressly  called 
a  modus.  This  is  a  strong  body  of  evidence  in  itself.  But  further,  the  evidence  of 
reputation  has  not  received  its  proper  weight ;  because,  though  on  most  occasions  it 
has  very  little  force,  yet  when  accompanied  with  the  enjoyment  of  a  right  for  a  long 
time,  it  is  very  much  strengthened.  It  is  not  for  me  to  say  what  degree  of  force 
ought  to  have  been  given  to  it  by  the  learned  judge ;  but,  from  the  information 
received  from  the  gentlemen  at  the  bar,  rather  small  weight  seems  to  have  been  attached 
to  it,  considering  the  great  authority  which  the  learned  judge's  opinion  would  carry 
with  the  jury.  The  only  question  was,  whether  the  evidence  of  reputation  could  be 
sustained  on  the  information  of  persons  support-[92]-ing  their  own  interest  at  the 
same  time.  My  brother  Garrow  was  very  much  struck  with  the  observation  of  the 
learned  judge,  "  how  can  you  hear  what  a  man  has  said  when  you  cannot  call  him  as 
a  witness  into  a  Court  of  justice  ?"  When  a  man,  in  the  circumstances  of  the  persons 
who  made  those  declarations  is  alive,  he  has  an  interest,  and  must  be  rejected  ;  but 
there  is  a  great  difference  between  that  case,  and  the  case  of  declarations  which  have 
proceeded  from  a  man  who  is  dead.  And  the  impeachment  of  that  distinction  by 
the  learned  judge  does  seem  to  require  some  answer.     The  reputation,  with   the 
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receipts,  strikes  me  as  together  forming  a  very  strong  body  of  evidence  for  the  defen- 
dant. The  agreement,  though  strong  the  other  way,  is  not  conclusive.  It  being  then 
the  intention  "of  the  parties  to  compromise  any  little  difference  which  had  existed  in 
the  parish,  the  allusion  to  the  custom  might  have  been  designedly  omitted  in  the 
composition.  There  being  evidence  which  might  have  formed  a  balance  to  the 
plaintiH's  case,  and  this  being  a  question  of  great  importance,  the  decision  binding  the 
inheritance,  I  should  think  that  the  case  might  undergo  further  consideration.  But  I 
do  not  feel  strong  enough  in  that  opinion,  to  say  I  am  right  in  the  inclination  of  my 
mind,  and  therefore  I  am  willing  to  be  overruled  by  the  rest  of  the  Court. 

Garrow,  B.  I  regret  that  I  feel  bound  to  make  any  observations.  I  concur  with 
my  Lord  Chief  Baron,  that  as  this  case  stands  before  us,  we  are  not  called  upon  to 
send  it  down  for  a  new  trial.  And  I  concur,  for  the  reasons  which  have  been  so 
distinctly  given  by  his  Loidship.  Giving  to  the  receipts  all  the  force  which  my 
brother  Graham  thinks  belongs  to  them,  they  are  to  be  met  by  contrary  evidence  : 
and  I  cannot  conceive  that  the  parties  to  the  agreement  would  have  bound  themselves 
to  pay  an  equivalent  annually  for  the  value  of  all  their  tithes  during  a  number  of 
years,  without  saving  their  right  to  a  modus  [93]  so  moderate,  if  they  believed  them- 
selves entitled  to  it.  But  it  is  said  there  was  evidence  of  reputation,  which  was  not 
allowed  its  due  weight  by  the  learned  judge ;  and  the  judgment  of  this  Court  in 
Moseley  v.  JJavies,  is  relie<l  on  in  support  of  that  assertion.  Now  when  Moseley  v.  Davies 
came  up  here,  the  late  Chief  Baron  was  very  doubtful ;  Baron  Wood  was  also  doubt- 
ful, and  said  that  on  the  northern  circuit  he  had  known  such  evidence  to  have  been 
received,  and  to  have  been  lejected.  I  concurred  in  the  judgment  of  the  Court  on 
that  occasion,  in  consequence  of  a  previous  conference  in  our  own  room.  It  is  further 
objected,  that  the  learned  judge  entirely  neutralised  the  evidence  by  his  comments. 
I  wish  to  express  myself  clearly  on  this  subject,  that  I  may  be  instructed  if  I  am 
wrong.  I  cannot  conceive  it  to  be  the  duty  of  a  judge  at  nisi  prius,  merely  to  .say  to 
a  jury,  "I  have  received  such  and  such  evidence,  and  here  it  is,  you  are  to  judge  of 
it."  I  know  that  the  highest  Court  in  the  country  does  not  so  decide  :  that  Court  is 
not  satisfied  unless  the  judge  leaves  the  evidence  to  the  jury  with  his  own  impressions. 
And  it  would  be  very  unfortunate,  if  he  were  not,  I  will  not  say  privileged,  but  com- 
pelled, not  to  supersede,  but  to  assist  the  judgment  of  the  jury.  The  judge  says,  if  I 
had  not  the  case  from  the  Exchequer  cited,  I  would  not  receive  this  evidence.  I  do 
receive  it ;  but  evidence  is  of  more  or  less  importance,  according  to  the  circumstances 
of  the  person  giving  it.  You  are  told  thei'c  is  evidence  of  reputation.  What  is  the 
evidence  1  That  some  persons  now  very  old,  interested  in  believing  the  report,  were 
told  by  other  persons,  also  interested,  now  dead,  that  there  was  a  modus.  One 
witness  says,  he  received  the  information  from  persons  now  dead ;  but  when  called 
upon  to  name  them,  he  can  only  mention  an  individual  who  signs  the  agreement  of 
1796;  and  it  is  for  you  to  say,  whether  the  statement  of  that  person  is  not  to  be 
contrasted  with  his  act.  The  same  observation  may  be  made  with  respect  to  other 
wit-[94]-nesses.  Now  I  apprehend,  that  if  a  judge  makes  such  remarks  as  these,  and 
concludes  by  saying,  "the  credit  due  to  all  these  persons  is  to  be  left  to  you,"  his 
direction  is  perfectly  correct.  My  opinion  is,  that  this  case  has  been  fairly  tried,  and 
I  see  no  I'eason  to  quarrel  with  the  verdict. 

HuLLOCK,  B.  It  appears  to  me  on  the  whole,  that  the  verdict  ought  not  to  be 
disturbed.  But  I  own  I  have  some  difficulty  in  thinking  that  the  case  was  left  to  the 
jury  as  it  ought  to  have  been,  under  the  evidence  as  stated.  It  is  for  a  judge  to 
observe  on  the  competency  of  witnesses  ;  but  it  is  for  the  jury  to  decide  on  the  credit 
due  to  their  testimony.  And  if  a  judge  says,  I  have  received  such  and  such  evidence, 
but  there  is  no  weight  to  be  attached  to  it  ;  I  think  the  evidence  would  not  go  before 
the  jury  in  the  free  and  unfettered  manner  it  ought  to  go.  However,  I  think  that  if 
this  cause  went  down  again  to  trial,  the  same  result  would  be  arrived  at.  Receipts  of 
money  payments  from  time  out  of  mind,  would  be  good  evidence  to  establish  a  modus  ; 
but  here  the  receipts  leave  an  interval  from  177.3  to  1796,  without  any  evidence 
whatever.  The  agreement  of  1796  recites,  that  differences  had  arisen  as  to  the  annual 
value  of  the  tithes ;  and  therefore  it  is  fair  to  presume  that  investigations  were  then 
made  of  the  right  on  both  sides,  and  that  their  termination  was  in  favour  of  the 
parson's  right.  Had  the  result  of  the  investigations  been  the  other  way,  the  agree- 
ment would  have  recited  "  whereas  the  sum  of  2d.  per  acre,  in  lieu  of  the  tithe  of  hay, 
has  been  immemorially  due  and  payable  "  and  so  on  ;  but  it  is  altogether  silent  as  to 
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a  customary  payment.  Receipts  indeed  subsequent  to  the  agreement,  might  shew 
that  the  agreement  did  not  comprehend  the  modus.  Bat  what  was  the  inference 
respecting  a  modus  set  up  in  such  a  general  way,  dedueible  from  an  agreement  so 
general  1  The  fair  inference  was,  that  there  was  no  modus  in  the  [95]  parish.  This 
being  a  common  law  right  of  the  rector,  it  is  onh'  to  he  destroyed  by  clear  evidence, 
and  not  by  a  presumption.  But  what  does  the  evidence  relied  upon  come  to  1  If 
sent  to  the  jury  in  the  strongest  possible  manner,  it  is  but  evidence  of  reputation 
derived  from  persons  who  by  their  own  act  have  excluded  any  inference  which  might 
otherwise  have  been  drawn  from  their  opinion  as  to  reputation.  The  language  of  a 
judge  to  a  jury  ought  not  to  be  too  nicely  weighed,  as  in  the  instance  of  an  applica- 
tion once  made  to  the  King's  Bench  for  a  new  trial,  on  account  of  too  great  an  emphasis 
having  been  placed  by  a  judge  on  particular  expressions.  Under  all  the  circumstances, 
with  some  doubt,  1  think  that  justice  will  be  done  by  discharging  this  rule. 
Rule  discharged. 


[96]    Sittings  after  Hilary  Term,  5th  Georue  IV.     Gray's  Inn  Hall. 
(Before  the  Whole  Court.) 

Williams,  Bart.,  Price,  Widow,  and  Others  v.  Jones,  Jones,  Clerk,  and 
Others.  February  26lh,  lS2i. — It  is  not  according  to  the  course  of  practice, 
to  alter  a  decree  on  motion. — Where  a  decree  nisi  had  been  materially  altered 
against  a  party,  without  his  appearing  at  shewing  cause,  the  Court  refused  to 
alter  the  decree  absolute,  on  motion. 

[S.  C.  13  Price,  265.] 

One  plaintiff  was  lay  impropriator  for  life  of  the  rectory  of  Llangunnor,  in  the 
county  of  Carmarthen,  and  as  such  claimed  to  be  entitled  to  two-thirds  of  all  the 
tithes  growing  within  it:  another  was  the  widow  and  executrix  of  the  late  vicar,  and 
as  such  claimed  a  right  to  such  part  of  the  remaining  third,  as  was  owing  to  her 
husband  at  his  decease  in  July  1816.  All  the  defendants,  except  one,  occupied  lands 
within  the  rectory.  The  bill  prayed  that  an  account  might  be  taken  of  all  the  titheable 
matters,  except  corn,  which  those  defendants  had  within  the  rectory  since  the  year 
1813;  and  that  they  might  pay  what  would  appear  due  in  respect  thereof  to  the 
plaintiffs.  And  it  charged  that  the  other  defendant,  though  he  claimed  as  the  now 
vicar  to  be  entitled  to  one-third  of  all  the  tithes  in  kind,  and  though  he  alleged  that 
such  his  claim  had  not  been  duly  .satisfied,  yet  refused  to  join  with  plaintiffs  in  the 
suit.  The  answer  of  the  defendants,  occupiers,  set  up  a  modus  or  customary  payment, 
in  lieu  of  the  tithe  of  upland  hay  ;  and  insisted  that  such  modus,  or  customary  [97] 
payment,  was  recognized  in  some  terriers  or  terrier.  The  vicar,  in  his  answer,  denied 
that  he  claimed  one-third  of  the  tithes  in  kind ;  admitted  that  he  had  refused  to  join 
in  the  suit,  conceiving  himself  bound  by  the  terrier,  and  therefore  not  entitled  to  any 
tithes  arising  within  the  paiish,  other  than  was  expressed  and  contained  therein  :  but 
in  case  the  Court  should  be  of  opinion  that  the  terrier  was  not  good  and  valid  in  law, 
he  humbly  submitted  his  right  and  institution  in  the  premises  to  its  judgment  and 
protection. 

The  cau.se  came  to  a  hearing  in  February  1822,  before  the  late  L  C.  Bai-on 
Richards ;  and  in  the  absence  of  all  the  defendants,  a  decree  nisi  was  made,  referring 
it  to  the  master  to  take  the  account  prayed  by  the  bill ;  and  adjudging  payment  to 
the  impropriator,  of  what  should  be  reported  due  to  him  in  respect  of  his  two-thirds, 
and  to  Mrs.  Price,  of  what  should  be  reported  to  have  accrued  to  her  testator  in  his 
life  time,  in  respect  of  the  remaining  oue-third,  from  the  year  1813  up  to  the  time  of 
his  death.  It  was  further  referred  to  the  master  to  tax  the  plaintiffs'  costs  of  suit, 
which  costs  were  to  be  paid  by  the  defendants  (except  the  Kev.  J.  Jones)  :  and 
further,  to  tax  the  costs  of  the  said  defendant  J.  Jones,  which  costs  were  to  be  paid 
to  him  by  the  plaintiffs  ;  but  it  was  ordered  that  the  said  other  defendants  should 
pay  over  again  to  the  plaintiffs,  what  they  should  have  so  paid  to  J.  Jones  for  his 
costs  when  so  taxed.  The  vicar  was  served  with  this  decree.  Cause  was  shewn 
on  the  22d  of  May  1822,  before  the  late  Lord  Chief  Biron  against  it,  by  all  the 
defendants  except  the  vicar.     In  one  respect  it  was  altered,  by  directing  the  account 

Ex.  Div.  IV.— 2* 
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to  be  taken  of  what  was  due  by  each  defendant  separately,  instead  of  jointly,  as 
before.  And  as  to  the  last  particulai',  the  payment  of  the  vicar's  costs  by  the  plaintiffs, 
and  their  payment  over  by  the  defendants,  it  was  wholly  silent.  The  Court  was  this 
day  nio\ed  by 

[98]  Koiipell,  on  the  part  of  the  vicar,  "that  the  master,  to  whom  this  cause 
stands  referred,  may  be  directed,  in  pursuance  of  the  decree  made  in  this  cause,  dated 
the  22d  of  February  1822,  to  tax  the  costs  of  the  said  defendant  J.  Jones  ;  and  that 
such  costs,  when  so  taxed,  may,  pursuant  to  the  said  decree,  be  paid  to  hiin  by  the 
said  plaintiff's ;  or,  in  case  this  honorable  Court  shall  be  of  opinion  that  the  said  decree 
is  only  a  decree  nisi,  so  far  as  regards  the  taxation  of  the  said  defendant's  costs,  and 
the  payment  thereof  by  the  said  plaintifls,  then,  that  the  decree  may  be  confirmed, 
so  far  as  regards  such  taxation,  and  the  payment  by  the  said  plaintiffs  ;  or,  that  the 
decree  obtained  in  this  cause,  dated  the  2d  of  May  1822,  may  be  amended,  by  directing 
that  the  said  defendant  J.  Jones's  costs  of  this  suit  may  be  taxed  by  the  said  master, 
and  that  such  costs,  when  so  taxed,  may  be  paid  by  the  said  plaintiffs ;  and  that  the 
said  plaintiffs  may  be  directed  to  pay  the  costs  of  this  application." 

In  support  of  the  position,  that  one  or  the  other  member  of  this  application  should 
be  granted,  it  was  urged,  that  it  would  be  extreme  injustice  to  load  the  vicar  with 
any  costs,  in  a  suit  to  which  he  had  been  made  a  party  unnecessarily  ;  in  the  subject 
matter  of  which  he  had  disclaimed  all  interest,  and  into  which  he  had  declared  his 
unwillingness  to  enter ;  that  he  had  not  appeared  at  the  time  of  shewing  cause, 
because,  as  the  decree  nisi  stood,  he  had  nothing  to  shew  cause  against ;  and  that  that 
decree,  so  far  as  it  affected  him,  ought  not  to  have  been  altered  in  his  absence. 

It  was  insisted  by  Phillimore,  for  the  plaintiffs,  that  there  was  no  pretence  what- 
ever for  the  application  ;  that  the  vicar  was  a  necessary  party  to  the  suit ;  and  that 
it  had  been  so  stated  by  the  late  L.  C.  Baron,  when  cause  was  shewn  against  the 
decree  nisi ;  that,  in  point  of  fact,  he  had  had  an  interest  in  the  subject  of  the  suit, 
and  had  admitted  it,  in  submitting  his  right  to  the  judgment  and  [99]  protection  of 
the  Court ;  that  he  had  derived  a  substantial  benefit  from  its  eve!it,  in  the  augmenta- 
tion of  the  annual  profits  of  his  vicarage,  to  the  amount  of  one-third  of  the  tithes 
recovered ;  that  therefore  it  was  but  reasonable  and  equitable,  to  oblige  him  to 
contribute  his  quota  to  the  expences  of  carrying  on  the  suit ;  and  that  the  decree 
absolute  had  been  made  by  the  late  L.  C.  Baron  in  its  existing  form  with  that  express 
design. 

It  was  said  in  reply,  that  it  was  according  to  the  course  of  practice  to  confirm  the 
decree  nisi,  as  far  as  related  to  the  vicar. 

[Hullock,  B.  Is  there  any  instance  of  a  decree  nisi  having  been  altered  against 
a  party,  without  that  party's  appearing  at  the  time  ?] 

[Alexander,  C.  B.     The  course  pursued  was  not  the  right  one.] 

[Graham,  B.  The  Court  pronounced  the  decree  absolute  against  Jones,  in  default 
of  his  appearing.  The  last  decree  has  thrown  the  other  out  of  doors  :  and  if  there  be 
any  thing  wrong  now,  it  must  be  set  right  by  a  re-hearing.] 

Alexander,  C.  B.  I  have  no  doubt  that  the  late  L.  C.  Baron  considered  this  as 
the  sole  decree  in  the  cause ;  otherwise,  there  would  be  two  decrees  in  one  cause — a 
thing  which  I  never  remember.  I  will  not  assert,  that  he  was  precisely  accurate,  in 
reference  to  the  matter  now  under  considei'ation  ;  but  all  that  we  have  to  consider  is, 
whether  he  intended  this  as  the  sole  decree.  I  think  he  did  :  and  if  so,  it  is  not 
according  to  the  regular  course  of  practice  to  alter  it  on  motion.  However,  such  a 
thing  is  often  done;  but  it  is  in  cases  where  ultimate  justice  could  not  be  otherwise 
done.  But  here  it  does  not  appear  to  me  that  it  would  be  ultimate  justice  to  grant 
the  application  ;  because  Mr.  Jones  is  a  considerable  gainer  by  the  event  of  the  cause. 
And  on  this  ground,  I  think  that  this  motion  should  not  succeed.  I  do  not  mean  to 
say,  that  if  [100]  he  thinks  he  has  justice  on  his  side,  he  may  not  find  another  course 
to  attain  it.  But  I  think,  he  has  no  right  to  come  to  do  that  in  a  short  way,  which 
the  forms  of  the  Court  point  out  should  be  done  in  another  way. 

Graham,  B.  When  this  cause  first  comes  on  for  hearing,  none  of  the  defendants 
appear,  and  the  plaintitt"  takes  a  decree.  He  takes  it  favourably  for  Jones ;  because 
he  is  to  pay  him  his  costs,  and  to  receive  them  from  the  other  defendants  :  and  he 
takes  it  on  the  supposition  that  it  will  not  be  altered.  But  when  the  time  for  shewing 
cause  comes ;  when  the  effectual  defendants  appear,  they  shew  what  really  exists  in 
the  case,  that  the  vicar  artfully  withdrew  himself  from  the  cause,  notwilihstanding 
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he  was  to  be  ultimately  benefited  by  it.  Admitting  that  they  cannot  stand  by  the 
terrier,  and  that  they  must  pay  the  plaintiff  the  tithes  due  to  him,  and  costs,  they 
urge  at  the  same  time,  that  there  is  no  reason  why  they  should  be  subjected  to  the 
vicar's  costs.  And  the  late  !/.  C.  Baron  felt  the  justice  of  this  reasoning,  and  that 
the  vicar  should  pay  his  own  costs,  and  on  that  account  waived  the  provision  concern- 
ing them  in  the  decree  nisi.  Therefore,  he  must  be  considered  to  have  altered  the 
decree  intentionally.  This  is  said  to  be  hard  against  Mr.  Jones ;  because  the  plaintiff 
meant  to  pay  him  at  all  events.  But  I  say,  no,  he  did  not  mean  to  pay  him  at  all 
events  ;  and  if  this  cause  were  at  a  re-hearing,  I,  for  one,  should  say,  that  Mr.  Jones 
was  not  entitled  to  his  costs.  Upon  this  ground,  I  think  the  motion  ought  to  be 
refused. 

Garrow,  B.  I  concur,  without  saying  what  my  opinion  might  be,  if  the  cage 
came  before  the  Court  by  a  more  solemn  course  of  proceeding  than  the  present. 

HuLLOCK,  B.  I  think  this  motion  should  be  refused.  Rut  if  the  matter  were 
brought  before  the  Court  in  another  [101]  manner,  I  do  not  say  what  I  should  think. 
My  difficulty  is,  that  I  do  not  know  that  the  late  L.  C.  Baron  intended  to  alter  the 
decree  nisi  against  Mr.  Jones.  It  is  not  for  me  to  say,  that  a  decree  nisi,  on  the  non- 
appearance of  a  party  aflected  by  it,  may  be  altered.  My  difficulty  is,  that  the  last 
decree  should  be  so  far  altered  in  terms,  in  the  absence  of  the  party,  as  to  do  away 
with  a  substantial  part  of  the  first.  Does  it  follow  from  the  silence  of  the  last,  that 
the  plaintiffs  should  be  released  from  the  payment  of  the  vicar's  costs  ?  However, 
feeling  doubts  as  to  the  intention  of  the  late  L.  C.  Baron,  I  think  that  the  application 
should  not  be  granted  in  this  form. 

Motion  refused. 


Hare  v.  EfSCOMBE  and  Other.s.     February  26th,  182-1:. — A  separate  report  is  never 
allowed,  except  for  the  purpose  of  expediting  the  general  proceedings. 

[S.  C.  13  Price,  277.] 

By  the  decree  made  on  the  hearing,  which  was  varied  pursuant  to  the  order  of  the 
House  of  Lords,  of  the  9th  of  June  1818,  and  the  subsequent  order  of  this  Court, 
bearing  date  the  27th  of  February  1819,  it  was  (amongst  other  things)  ordered,  that 
it  should  be  referred  to  Abel  Moysey,  Esq.,  the  Deputy  Kemembrancer  of  this  Court, 
to  take  an  account  of  what  was  due  to  the  late  defendant  Richard  Ruscombe,  for 
principal  and  interest,  on  a  certain  indenture  of  release  and  mortgage,  of  the  3d  of 
February  1766,  in  the  pleadings  in  this  cause  mentioned,  at  the  death  of  Mary 
Blinford,  in  the  pleadings  also  named. 

And  it  was  ordered  that  the  sum  so  due,  should  form  an  aggregate  sum,  chargeable 
on  the  estates  in  the  said  indenture  mentioned. 

[102]  Martin,  H.,  on  the  part  of  the  defendant,  Hannah  Ruscombe,  now  moved, 
pursuant  to  notice,  that  Master  Spranger,  to  whom  the  cause  stood  transferred,  might 
be  directed  to  make  a  separate  report  of  the  said  principal  and  interest  so  due. 

Pepys,  for  the  plaintiff,  opposed  the  motion,  insisting  that  it  was  intended  for 
delay  ;  and  an  expedient  adopted  by  the  defendants  to  come  here,  and  go  before  the 
House  of  Lords  again,  erroneously  supposing  that  the  decision  of  the  House  of  Lords 
in  this  cause,  had  been  overruled  by  a  subsequent  decision  in  /w?ies  v.  Jnckson  (vide 
16  Vesey,  jun.  3.56,  and  Bligh,  1,  104);  but  if  this  motion  should  succeed,  the  parties 
would  have  been  doing  nothing  in  the  cause  for  the  last  twenty  years. 

Alexander,  C.  B.  A  separate  report  is  never  allowed,  except  for  the  purpose  of 
expediting  the  general  proceedings.  The  general  report  may  contain  every  thing  you 
may  want ;  and  if  it  does  not,  upon  a  suggestion  to  the  Master,  that  a  specific  state- 
ment upon  this  point  is  necessary,  he  may  be  induced  to  introduce  one,  agreeably  to 
what  is  done  elsewhere,  which  would  answer  your  purpose  better. 

Graham,  B.  I  am  a  little  tender  on  the  subject  of  separate  reports ;  because,  in 
one  instance,  I  recollect  a  cause  having  tieen  protracted,  owing  to  that  circumstance, 
for  thirty  years.     The  motion  must  be  refused,  with  costs. 

Motion  refused,  with  costs. 


44  PARKE  V.   THE  EARL  OF  SHREWSBURY         M'CLE.  103. 

[103]    Before  the  Lord  Chief  Baron,  and  Mr.  Baron  Graham. 

Parke  v.  The  Earl  of  Shrewsbury.     February  •28th,  1824.— Taking  money  out 
of  a  Court  of  Law,  paid  in  by  rule  of  Court,  is  a  breach  of  a  common  injunction 
against  proceeding  at  law. 
^  [S.  C.  13  Price,  289.] 

Li  Michaelmas  term  last,  the  defendant  in  this  suit  brought  an  action  against  the 
plaintiff,  in  the  Court  of  King's  Bench,  for  arrears  of  rent.  In  Hilary  term,  the 
defendant  in  the  action  pleaded,  and  paid  into  Court,  under  a  rule  obtained  for  that 
wirpose,  the  sum  of  6731.  5s.  The  plaintiff'  in  equity  had,  in  the  preceding  Michaelmas 
term  filed  his  bill  here  against  the  defendant,  whereby  he  stated  that  he  was  a  tenant 
to  the  defendant  of  some  land  held  under  two  leases  :  that  as  to  the  sum  of  6731.  5s., 
which  had  been  brought  into  Court,  there  was  no  dispute :  but  that  a  demand  of  a 
further  sum  was  resisted,  on  the  ground,  that  it  consisted  of  certain  annual  abatements 
fi-om  the  rents  reserved,  agreed  to  be  made  him  by  the  landlord,  and  annually  allowed 
in  annual  accounts  settled  by  his  agent.  And  he  prayed  an  injunction  to  restrain 
the  defendant  from  proceeding  at  law.  The  time  for  answering  the  bill  having 
expired,  and  the  answer  not  having  been  put  in,  the  common  injunction  was  granted 
on  the  23d  of  January.     This  day 

Jervis,  on  the  part  of  the  defendant  in  the  equity  suit,  moved,  pursuant  to  notice, 
that  the  sum  which  had  been  paid  into  Court,  might  be  taken  out  by  the  defendant, 
notwithstanding  the  injunction,  and  without  prejudice  thereto.  He  insisted  that  the 
payment  of  the  money  into  Court  was  a  clear  admission  of  the  plaintiff's  right  to  it ; 

that  taking  it  out,  was  not  such  a  proceeding  as  would  amount  to  a  breach  of  the 

injunction  ;  and  that  the  defendant  had  no  [104]  pretence  to  oppose  this,  because 
having  once  paid  it  into  a  Court  of  Common  Law,  he  could  never  recover  it. 

Sclater,  contra,  contended  that  the  injunction  restrained  the  defendant  from  all 
proceedings  at  law,  till  he  had  put  in  his  answer ;  and  that  taking  money  out  of  Court, 
paid  in  under  a  rule,  was  a  proceeding  sufficient  to  constitute  a  breach  of  that  writ. 
There  were  many  cases  which  shewed,  that  a  common  injunction  would  restrain  not 
merely  execution  in  a  common  law  action,  strictly  speaking,  but  whatever  might  be 
considered  as  the  effect  of  execution.  Bullen  v.  Ovey  (16  Vesey,  jun.  141),  Bolt  v. 
Stanway  (2  Anstr.  556).  Now,  taking  money  out  of  Court,  might  be  deemed  to  be 
an  effect  of  execution. 

Graham,  B.     This  application  is  premature. 

Alexander,  C.  B.  This  is  an  application  merely  to  try  the  opinion  of  this  Court, 
whether  taking  the  money  out  of  Court  would  be  a  breach  of  the  injunction.  The 
motion  must  be  refused,  with  costs. 

Motion  refused,  with  costs. 

[105]     Before  the  Lord  Chief  Baron,  Mr.  Baron  Graham,  and 
Mr.  Baron  Hullock. 

The  King  against  The  Estate  of  George  Hassell,  Deceased.  February  27tb, 
1824. — The  Crown  may  seise  lands  devised  before  lands  descended,  under  a  writ 
of  diem  clausit  extremum. — To  ground  this  writ,  a  scire  facias  against  the  devisees, 
is  not  necessary  where  the  debt  is  on  record. — Quasre,  whether  an  affidavit  of 
danger  be  necessary  to  ground  a  writ  of  diem  clausit  extremum.  Semble — not. 
— The  Crown  may  receive  costs  on  the  refusal  of  a  motion. 

[S.  C.  13  Price,  279.] 

In  1810,  a  bond  to  his  Majesty  was  executed  by  Mr.  Ridge  and  Mr.  G.  Hassell, 
in  the  penalty  of  40001.  conditioned  for  the  due  execution  by  the  former  of  the  office 
of  Paymaster  of  the  Field  Train  Department.  The  principal  died  indebted  to  the 
Crown  in  a  sum  exceeding  the  penalty  in  the  bond ;  and  the  usual  proceedings  were 
taken  to  recover  the  King's  debt,  without  eftect,  his  estate  being  insolvent.  In  conse- 
quence, proceedings  were  commenced  against  the  surety.  He  also  died  before  the 
recovery  of  the  debt,  seised  of  real  estates  in  Buckinghamshire,  which  he  devised  by 
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wall,  executed  June  21,  1814,  to  Messrs.  Atkinson  and  Parkinson,  whom  he  made  his 
executors.  A  scire  facias  was  sued  out  for  the  i-ecovery  of  the  penalty  in  the  bond 
against  the  executors,  who  appealed  and  pleaded  plene  administraverunt.  Another 
scire  facias  was  then  sued  out  against  the  heir  at  law,  and  brother  of  the  deceased, 
Francis  Hassell,  and  judgment  was  obtained  against  him  prior  to  the  3d  of  July  1823. 
On  the  3d  of  July  the  Court  made  an  order,  on  the  motion  of  the  Attorney  General, 
that  a  writ  of  diem  clausit  extremum,  should  issue  against  the  real  estates  of  the 
deceased ;  and  a  writ  of  that  kind  accordingly  issued,  directed  to  the  sheriff  of 
Buckinghamshire,  returnable  the  6th  of  November.  The  solicitor  to  the  Board  of 
Ordnance  informed  the  devisees  of  the  writ  having  issued.  They  applied  to  him 
from  time  to  time  not  to  execute  it,  which  was  agreed  to,  until  the  23d  of  October, 
when  Mr.  Parkinson  gave  a  written  undertaking  to  pay  the  [106]  40001.  on  tlie  6th 
of  November,  unless  directions  to  suspend  proceedings  should  be  given  in  the  mean 
time  by  the  Master  General,  or  the  Board.  From  a  reliance  upon  this,  the  writ  was 
not  delivered  to  the  sheriff  until  it  had  expired,  and  then  the  devisees  declined  to  pay 
the  40001.  Fresh  proceedings  having  thus  become  necessary,  the  Court  was  moved 
by  Walton,  at  Gray's  Inn  Hall,  on  the  12th  of  December,  for  a  new  writ  of  diem  clausit 
extremum  "against  the  real  esfeite  of  Hassell;"  and  that  the  40001.  might  be  forthwith 
brought  into  Court  to  abide  the  event  of  the  proceedings.  The  latter  part  of  the 
motion  was  then  given  up  as  an  indulgence  to  the  devisees,  their  objections  having 
been  exclusively  directed  against  it,  and  the  former  part  was  granted.  The  minutes 
which  were  drawn  up  of  the  order  were  entitled  "  Between  our  Sovereign  Lord  the 
King  and  the  estate  of  George  Hassell,  deceased,  on  a  writ  of  diem  clausit  extremum, 
Buckinghamshire."  And  after  reciting  the  proceedings,  they  concluded  in  the  follow- 
ing terms  :  "  It  is  ordered  by  the  Court,  that  one  or  more  writ  or  writs  of  diem  clausit 
extremum  be  forthwith  issued  out  of,  and  under  the  seal  of  this  Court,  against  the 
real  estate  of  the  said  George  Hassell,  deceased,  for  recovery  of  the  said  debt  of  40001. 
claimed  to  be  due  to  his  Majesty." 

Cross,  G.  K.,  on  the  part  of  the  devisees,  now  moved  upon  notice,  to  alter  the 
minutes  by  substituting  the  word  "Francis,"  for  the  word  "George";  and  by  insert- 
ing the  words  "  by  writ  of  scire  facias ; "  and  bj'  introducing  the  woids  "  The  Court 
doth  refuse  so  much  of  the  said  motion  as  prays  that  the  40001.  be  paid  into  Court ; " 
and  by  ordering  "  that  a  writ  of  capias  in  manus  do  issue  into  London  for  the  recovery 
of  the  debt  mentioned  in  the  judgment." 

He  contended,  that  the  order  which  had  been  drawn  up  was  different  from  that 
which  had  been  intended  by  the  [107]  Court.  Both  the  application  and  the  order 
were  general ;  but  the  minutes  had  rendered  the  order  particular,  by  directing  the 
writ  into  Buckinghamshire.  This  writ  was  not  warranted  by  the  practice  of  the 
Court.  The  clear,  and  usual  course  was,  that  the  Crown  should  take  the  real  estates 
descended,  before  proceeding  against  the  devisees.  Therefore,  the  proper  writ  in  this 
instance  was  a  writ  of  capias  in  manus,  as  the  heir  resided  in  London.  The  lands  of 
the  terre-tenants  in  Buckinghamshire,  were  not  subject  to  the  crown  process,  but  in 
default  of  other  lands,  judgment  having  been  obtained  against  the  heir.  [Hullock,  B. 
These  lands  are  bound,  into  whose  hands  soever  they  may  come.  Have  you  any  case 
to  shew,  that  in  case  of  lands  descended  and  lands  devised,  the  Crown  is  bound  in 
its  choice  ?] 

I  found  my  jreasoning  on  the  practice  of  the  Court.  [Graham,  B.  This  writ 
expressly  authorises  the  sheriff  to  seise  all  lands  and  tenements.]  [Alexander,  C.  B. 
The  terms  of  the  writ  are,  to  enquire  what  lands  and  tenements,  and  of  what  yearly 
values,  the  Crown  debtor  had  on  the  day  he  died.]  Admitting  that  the  lands  in  the 
hands  of  the  devisees  were  liable,  still,  in  order  to  ground  this  writ,  there  should  be 
a  scire  facias  into  Buckinghamshire  against  the  terre-tenants  there.  [Graham,  B. 
The  Crown  does  not  commence  by  a  scire  facias ;  it  first  lays  its  hands  upon  the 
lands.]  Though  the  other  objections  may  appear  to  the  Court  unfounded,  yet  this 
writ  ought  not  to  have  been  issued,  without  an  affidavit  of  danger ;  there  was  no 
instance  of  its  having  so  issued.  [Graham,  B.  1  do  not  think  that  the  case :  there 
must  be  an  affidavit  to  satisfy  the  Court,  that  the  debt  is  a  debt  of  record.]  [Hullock,  B. 
Do  you  assimilate  the  practice  in  this  case  to  that  on  the  ordinary  writ  of  extent?] 
Cross.  Yes,  in  some  degree  ;  but  here  there  has  been  no  affidavit  at  all.  [Hullock,  B. 
I  fear  that  that  is  another  objection  against  the  application,  because  it  affords  an 
inference  that  this  [108]  was  founded  upon  something  done  in  Court.]     Lord  Chief 
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Baron  Gilbert  stated  that  the  writ  of  levari  could  not  issue  without  an  affidavit  of 
danger  (Gilbert's  Exchequer,  166),  and  a  fortiori,  this  writ  ought  not.  The  term 
"  extendi "  occurred  in  the  wiit,  and  therefore  the  practice  in  regard  to  it,  should 
correspond  to  that  upon  the  extent. 

The  Solicitor  General  and  Walton,  on  behalf  of  the  Crown,  passing  over  the  two 
first  objections,  insisted  it  was  not  necessary  that  the  writ  should  be  prefaced  by  an 
affidavit  of  danger,  because  the  preliminary  proceedings  and  the  debt,  appearing  on 
record  against  both  principal  and  sureties,  constituted  a  sufficient  basis  for  a  writ  of 
execution.  There  was  no  inaccuracy  of  practice  in  this  instance  ;  but  if  there  were, 
the  consent  given  to  the  issuing  of  the  former  writ,  was  a  waiver  of  the  irregularity. 
The  pa.ssage  in  Gilbert  had  no  reference  to  this  writ ;  and  the  case  of  The  King  against 
The  Estate  of  Curtis  (Parkei',  95),  shewed  that  the  usual  pi'actice  was  to  issue  it  without 
an  affidavit  of  danger.  [Graham,  B.  I  have  signed  fiats  for  twenty  such  writs,  without 
that  affidavit.]  The  common  writ  of  extent  contained  a  capias  clause,  but  this  did 
not ;  which  would  well  account  for  the  difference.  But  an  affidavit  that  the  debt  was 
in  dangei',  would  be  impossible,  because  the  lands  could  not  run  away.  If  the  devisees 
had  any  equity,  they  might  come  in,  and  plead  to  the  inquisition,  upon  the  diem 
clausit  extremum. 

Gross,  in  reply,  relied  on  the  absence  of  the  affidavit,  which  he  said  was  required 
by  the  practice  of  the  last  half  centuiy. 

GRAlLiJi,  B  The  Chief  Baron  not  having  been  present  at  the  former  discussion 
of  this  case,  it  devolves  upon  me  [109]  to  say  a  few  words.  This,  in  effect,  is  an 
application  to  discharge  an  order,  which  was  made  in  the  month  of  December  last. 
Having  stated  the  facts  down  to  the  death  and  insolvency  of  the  principal,  his  Lord- 
ship proceeded — The  surety  then  became  a  principal  debtor  to  the  Crown.  Mr. 
Hassell,  knowing  himself  to  be  subject  to  this  debt,  devised  his  real  estates  to  Messrs. 
Atkinson  and  Parkinson  ;  and  the  Crown,  after  his  death,  sued  out  a  writ  of  diem 
clausit  extremum  against  them.  What  does  Mr.  Parkinson  do  upon  that  occurring? 
He  stops  all  proceedings  by  a  letter  to  the  solicitor  to  the  Ordnance,  in  the  most 
explicit  terms  undertaking  to  pay  the  debt.  The  period  comes  round  when  the  money 
was  to  be  paid.  It  is  not  paid.  An  application  is  very  properly  made  to  the  Court, 
that  Messrs.  Atkinson  and  Parkinson,  on  the  ground  of  their  own  consent,  evidenced 
bythis  letter,  should  pay  the  sum  into  Court.  What  was  the  conduct  of  their  counsel 
upon  that  occasion  ?  It  was  all  apology  and  entreaty.  The  Court  then  said,  "  we  will 
not  call  upon  you  to  pay  the  40001  into  Court,  perhaps  you  may  receive  a  contribution 
from  the  heir;"  but  no  human  being  had  an  idea  that  it  was  not  a  matter  of  favour, 
and  excused  on  the  ground  of  this  writ  being  intended  ^to  be  issued.  As  to  the 
practice,  I  think  that  no  affidavit  of  dangei-  was  necessary.  Neither  was  it  necessary 
that  the  Crown  should  proceed  against  the  heir  at  law  in  the  first  instance.  That  is 
an  airy  notion,  and  the  Court  makes  no  such  distinction.  The  consent  which  was 
given  to  the  issuing  of  the  writ,  implied  that  it  should  issue  there  where  it  might  be 
available — into  Buckinghamshire,  and  not  into  London.  My  opinion  is,  that  the 
conduct  of  the  parties  has  been  vexatious,  and  that  they  should  pay  for  their  studied 
delays. 

HuLLOCK,  B.  I  am  of  the  same  opinion  ;  that  this  motion  should  be  discharged 
with  costs.  But  I  forbear  to  [110]  give  an  opinion,  whether  an  affidavit  of  danger  be 
necessary,  previous  to  the  issuing  of  a  writ  of  diem  clausit  extremum,  conceiving  it 
altogether  unnecessary  to  take  that  into  consideration.  I  found  myself  on  the 
circumstances  of  the  case.  The  argument  of  Mr.  Walton  proves  nothing,  or  proves 
too  much  ;  because  it  applies  even  to  common  writs  of  extent.  In  consequence  of 
the  undertaking,  the  writ  was  abandoned,  and  suffered  to  expire.  It  became  waste 
parchment.  This  induced  an  application  for  a  new  writ  (which  was  attended  with 
double  expenee,)  and  for  payment  of  the  sum  into  Court.  The  Court  declined 
insisting  on  the  latter,  but  they  ordered  this  writ  to  issue;  and  are  we  to  be  told 
that  the  writ  is  wrong,  founded  as  it  is  on  an  undertaking  which  was  never 
performed  ?  On  this  ground  merely,  I  think  that  this  application  should  be  refused, 
with  costs. 

Cross  submitted,  that  it  was  not  according  to  the  rule,  for  the  crown  to  receive 
costs. 

Alexander,  C.  B.  I  think  the  rule  is,  that  the  Crown  neither  pays  nor 
receives  costs. 
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The  Solicitor  General  said  that  that  rule  did  not  apply  to  motions. 

Graham,  B.  There  is  no  doubt,  that  when  such  applications  as  this  are  rejected, 
the  parties  may  be  compelled  to  pay  the  costs.  Very  often  the  Grown  remits  them, 
where  there  is  pioper  ground  of  mitigation. 

Motion  refused,  with  costs. 


[Ill]    Before  the  Lord  Chief  Baron,  and  Mr.  Baron  Graham. 

Ex  parte  Jonathan  Fellow.  February  •2Sth,  1824. — The  statutes  3  G.  4,  c.  4G, 
and  4  G.  4,  c.  37,  do  not  oust  this  Court  of  its  jurisdiction,  where  forfeited 
recognizances  have  been  actually  estreated  into  it  from  an  inferior  jurisdiction. 

[S.  C.  13  Price,  299.] 

Dowling,  on  the  last  day  of  term,  moved  to  discharge  the  recognizance  of  this 
person,  which  had  been  estreated  in  a  matter  of  bastardy,  into  this  Court,  from  the 
Borough  Sessions  of  Okehampton  in  Devonshire,  since  the  passing  of  the  statutes 
3  G.  4,  c.  46,  and  4  G.  4,  c.  37.(a)  He  produced  the  documents  usually  entitling  the 
party  to  relief ;  but 

(a)  The  first  of  these  is  intituled,  "  an  act  for  the  more  speedy  return  and  levying 
of  fines,  penalties  and  forfeitures,  and  recognizances  estreated."  The  preamble  recites, 
that  great  delays  occurred  in  the  return  of  fines,  issues,  amerciaments,  forfeited 
recognizances,  sum  or  sums  of  moiiev,  paid  or  to  be  paid,  in  lieu  or  satisfaction  of 
them  or  any  of  them,  by  or  before  any  justice  of  the  peace,  or  at  any  general  or 
quarter  sessions  of  the  peace,  in  that  part  of  the  United  Kingdom  called  England ; 
and  that  it  is  expedient  that  further  provision  should  be  made  for  the  speedy  and 
regular  return  of  all  such  fines,  &c.  ;  the  first  section  therefore  repeals,  among  other 
enactments,  so  much  of  the  statutes  22  and  23  Cha.  2,  c.  22,  and  4  and  5  W.  and  M., 
as  relates  to  fines,  issues,  and  amerciaments,  forfeited  recognizances,  sum  or  sums  of 
money,  paid  or  to  be  paid,  in  lieu  or  satisfaction  of  them  or  any  of  them,  imposed  and 
adjudged  at  any  quarter  sessions  of  the  peace.  And  the  second  section  enacts,  that 
from  the  29th  of  September  1823,  all  fines,  issues,  and  amerciaments,  forfeited 
recognizances,  sum  or  sums  of  money,  paid  or  to  be  paid,  in  lieu  or  satisfaction  of 
them  or  any  of  them  (except  as  therein  excepted,)  to  be  imposed  by  any  justice  of 
the  peace  in  England,  shall  be  certified  by  such  justice  to  the  clerk  of  the  peace,  or 
town  clerk,  on  or  before  the  ensuing  general  or  quarter  sessions.  And  such  clerk  of 
the  peace,  or  town  clerk,  shall  copy  on  a  roll,  such  fines,  &c.  together  with  all  fines, 
&c.  imposed  or  forfeited  at  such  court  of  general  or  quarter  sessions ;  and  shall, 
within  a  time  to  be  fixed  by  the  Court,  not  exceeding  twenty  days  from  the  adjourn- 
ment of  such  court,  send  a  copy  of  such  roll,  with  a  writ  of  distringas  and  capias,  or 
fieri  facias  and  capias,  to  the  sheriff,  or  other  officer,  which  shall  be  the  authority  to 
them  for  proceeding  to  the  immediate  levying  of  such  fines,  &c. ;  or  for  taking  into 
custody  the  bodies  of  such  persons,  in  case  sufficient  goods  and  chattels  shall  not  be 
found.  The  fifth  section  allows  the  party  an  appeal  to  the  next  sessions,  on  giving 
security  to  the  sheriff.  By  the  sixth,  the  court  of  sessions  is  authorised  and  required 
to  enquire  into  the  circumstances  of  the  case ;  and  at  its  discretion  empowered  to 
order  the  discharge  of  the  whole  of  the  forfeited  recognizance,  or  sum  of  money  paid, 
or  to  be  paid  in  lieu  and  satisfaction  thereof,  or  any  part  thereof.  The  eighth  section 
enacts,  that  the  sheriff  or  other  officer  shall  return  the  writ  on  the  first  day  of  the 
ensuing  sessions,  and  shall  state  on  the  back  of  the  roll  what  shall  have  been  done 
in  the  execution  of  such  process,  which  return,  together  with  a  duplicate  of  the  roll 
of  fines,  &c.,  at  the  preceding  quarter  sessions,  and  the  certificate  of  the  Court  on  the 
back  of  the  roll,  stating  that  due  diligence  had  been  exercised  on  the  part  of  the 
sheriff,  shall  be  transmitted  by  the  clerk  of  the  peace  to  the  Lords  Commissioners  of 
the  Treasury.  The  fourteenth  section  provides,  that  all  clerks  of  the  peace,  &c.  shall 
yearly  deliver  into  the  Court  of  Exchequer  a  duplicate  of  all  such  fines,  &c.  as  shall 
be  contained  in  the  several  rolls  or  copies,  which  shall  have  been  sent  out  to  the 
sheriffs  for  the  purpose  of  levying,  and  which  shall  have  been  set,  &c.  in  any  sessions 
held  before  Michaelmas  in  each  year. 
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[112]  The  Court  then  suggested  a  doubt,  whether,  since  the  passing  of  the  acts 
mentioned,  their  jurisdiction  in  matters  of  this  nature  was  not  completely  taken 
away,  being  inclined  to  think  that  the  party  could  only  be  relieved  by  applying  to 
the  justices  in  sessions.  They,  therefore,  for  the  present,  refused  the  motion  ;  but 
said  that  the  application  might  be  renewed,  if  the  party  should  be  so  advised. 

Bowling,  on  this  day  renewed  the  application,  and  said,  that  after  looking  with 
attention  to  the  statutes  in  question,  he  could  find  nothing  contained  in  either,  which 
took  away  the  jurisdiction  of  the  Court.  He  submitted,  that  in  this  case  it  was  quite 
clear  the  Court  had  jurisdiction,  because  the  recognizance  had  been  in  fact  estreated 
into  it,  and  consequently  the  party  bad  no  other  remedy  but  this  application,  in  order 
to  prevent  the  issuing  of  process. 

The  Court,  under  the  circumstances  stated,  granted  the  motion,  and 

Ordered  the  recognizance  to  be  discharged. 

End  of  the  Sittings  after  Hilary  Term. 

[113]  Cases  in  Equity  Argued  and  Determinkd  at  Gray's  Inn  Hall,  and 
THE  Exchequer  Chamber,  in  Easter  Term,  .5th  George  IV.  and  the 
Previous  Sittings,  before  the  Lord  Chief  Baron. 

Memorandum. 

Before  the  commencement  of  this  term,  Joseph  Littledale,  Esq.  was  appointed  to 
the  office  of  a  judge  of  the  Court  of  King's  Bench,  vacant  by  the  resignation  of  Sir 
William  Draper  Best,  Knt.,  and  was  knighted. 

Lewis  and  Another  v.  Young,  Bart.  Gray's  Inn  Hall.  Monday,  April  26th, 
1824. — A  title  in  portioners  to  the  tithe  of  corn,  grain,  and  hay,  does  not,  as  a 
necessary  consequence,  give  them  a  title  to  the  tithe  of  clover,  vetches,  and  tares 
cut  green,  and  consumed  by  cattle. — Semble,  that  if  a  title  were  made  out  to  the 
tithes  of  clovei',  vetches,  and  tares  cut  green,  it  would  be  a  bad  defence  to  a  bill 
for  an  account  and  payment  of  them,  that  those  articles  were  given  for  food  to 
husbandry  cattle. — Tithe  owners  cannot  controul  the  farmer  in  his  mode  of 
cultivating,  or  of  consuming  the  produce  of  his  ground,  provided  he  act  bona  fide, 
and  without  fraud. — A  title  to  tithe-hay  will  give  a  title  to  that  tithe,  whether 
the  hay  be  made  of  natural  grass,  or  of  artificial  grasses. — If  a  title  to  the  tithe 
of  artificial  grasses  cut  green  can  be  supported,  it  can  only  be  taken  as  a  tithe 
in  the  nature  of  agistment-tithe. — A  title  to  tithe-hay  can  confei-  no  title  to 
agistment-tithe. 

[S.  C.  13  Price,  394.] 

This  bill  was  filed  by  a  portioner  and  his  lessee,  for  the  tithes  of  clover,  vetches, 
and  other  grasses,  or  food  cut  green.  The  principal  question  in  the  cause  was,  whether 
those  articles  were  exempted  from  the  payment  of  tithes  by  reason  of  having  been 
given  to  feed  horses  and  other  cattle  necessarily  employed  in  the  cultivation  of  the 
lands  whereon  they  were  grown,  assuming  that  there  was  not  a  sufficiency  of  other 
sustenance  produced  thereon  at  the  [114]  times  they  were  so  applied.  To  raise  this 
question,  charges  were  made  by  the  bill  (originally,  and  by  way  of  amendment,  and 
re-amendment),  and  denied  by  the  answers,  as  to  the  following,  among  other  facts  : 
1st.  The  extent  of  the  lands  occupied  during  the  years  1817,  1818,  1819.  2d.  The 
number  of  horses  requisite  for  their  cultivation.  3d.  The  number  and  quality  of  the 
horses  actually  kept  upon  them.  4th.  The  use  made  of  those  horses.  5th.  The 
extent  of  certain  commons,  upon  which  the  occupiers  of  the  lands  had  a  right  to  put 
cattle,  and  the  fitness  of  those  lands  for  depasturing  horses.  6th.  The  quantity  and 
disposition  of  the  produce  during  the  space  of  time  mentioned :  and  witnesses  were 
examined  on  both  sides.  No  evidence  was  gone  into  as  to  title ;  and  when  the  cause 
came  to  a  hearing,  before  the  late  Lord  Chief  Baron,  his  Lordship  entertaining  doubts 
whether  the  title  appeared  sufficiently  from  the  pleadings,  gave  the  plaintiffs  leave  to 
exhibit  additional  interrogatories,  for  the  purpose  of  proving  an  actual  perception  of 
the  tithes  claimed  ;  of  which,  however,  they  did  not  avail  themselves.  The  cause 
came  to  a  second  hearing  before  his  Lordship,  and  was  argued  upon  the  preliminary 
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point ;  viz.  the  eflfect  of  the  admitted  title  to  hay,  as  implying  a  right  to  the  tithes 
in  question  :  but  no  judgment  having  been  delivered,  in  consequence  of  his  Lord- 
ship's illness  and  death;  a  fresh  hearing  became  necessary,  and  the  ease  was  re-argued 
this  day. 

The  bill  stated,  "  that  the  plaintiff,  Thomas  Lewis,  then  was,  and  for  many  years 
last  past  had  been,  the  owner  and  proprietor  of  the  tithes  of  corn,  grain,  hay,  and  all 
other  tithes  whatsoever,  belonging  to  the  parsonage  of  Cannon,  in  the  parish  of  Cook- 
ham,  in  the  county  of  Berks."  That  by  indenture,  bearing  date  the  3d  of  May,  1815, 
the  plaintifi'  Thomas  Lewis  demised  unto  the  plaintifl'  R.  A.  Stevens,  all  that  paicel 
of  the  tithes  of  corn,  [115]  grain,  and  hay,  and  other  tithes  whatsoever  appertaining, 
or  in  any  wise  belonging  to  the  parsonage  of  Cannon,  in  Cookham  aforesaid,  coming, 
&c.  in  and  upon  all  the  lands,  &c.  whatsoever,  lying  within  the  parish  of  Cookham 
aforesaid,  and  within  the  limits,  &c.  thereinafter  mentioned,  to  hold  the  same  from 
the  date  thereof  until  the  29th  day  of  September  then  next,  and  fi'om  the  said  29th 
day  of  September  then  next,  for  the  term  of  thirteen  years,  at  the  rent  therein 
mentioned. 

That  under  the  said  indenture,  the  plaintifi'  Stevens  became  entitled  to  the  tithes 
of  hay,  corn,  and  grain,  and  all  other  rectorial  tithes,  yearly  arising,  &c.  on  all  the 
lands  situate  within  that  part  of  the  said  parish  of  Cookham,  or  the  titheable  places 
thereof,  as  was  or  were  comprised  within  the  limits  aforesaid,  and  which  were  thereby 
demised. 

That  the  defendant  had  in  and  during  the  years  1817,  1818,  and  1819,  held  and 
occupied,  and  that  he  then  held  and  occupied,  a  certain  farm  of  arable  and  pasture 
land,  situate  within  the  said  parish,  or  the  titheable  places  thereof  ;  and  of  which  a 
considerable  portion  was  within  the  precincts  of  the  lands,  the  tithes  whereof  were 
so  demised  as  aforesaid. 

That  the  defendant,  during  the  said  j^ears,  grew  on  such  part  of  his  farm  as  lies 
within  the  boundaries  or  precincts  as  aforesaid,  large  quantities  of  clover  and  vetches, 
me.adow  grass,  and  other  grasses  and  tares,  part  of  which  he  made  into  hay,  and  the 
remainder  thereof  he  from  time  to  time  cut  green,  without  making  the  same  into  hay  ; 
and  used,  applied,  and  disposed  of  large  quantities  of  such  clover,  &c.  so  cut  green,  in 
the  feeding  of  the  horses  kept  by  him  on  his  farm  and  lands,  as  well  those  necessarily 
kept  for  the  cultivation  of  such  part  of  his  said  farm,  as  lies,  &c.  ;  as  also  the  other 
horses  beyond  that  number  kept  by  him,  and  also  his  riding  and  pleasure  horses  :  and 
at  the  times  he  so  fed  his  said  horses  with  such  vetches,  &c.  so  cut  [116]  green  as 
aforesaid,  he  had  a  sufficiency,  or  unless  he  had  sold  or  parted  with  the  same,  would 
have  had  a  sufficiency  of  other  sustenance  on  his  farm,  for  the  support  of  the  horses 
required  for  the  cultivation  of  his  lands  within,  &c.  especially  if  he  had  put  the  same, 
or  some  of  them,  to  pasture  on  the  commons,  or  other  pasture  lands. 

Plaintiffs  submitted,  that  the  tithe  of  all  such  clover,  &c.  ought  to  have  been  set 
out  by  defendant  to  plaintiff  Stevens  ;  but  that  defendant  had  taken  the  tithes  of  all 
such  titheable  matters,  and  converted  the  same  to  his  own  use,  without  setting  out  the 
same,  and  without  making  to  him  any  allowance  or  satisfaction  for  the  same.  The 
bill  therefore  prayed  an  account  and  payment  of  the  tithes  of  all  the  clover,  vetches, 
and  other  grasses  or  food  cut  green  in  the  said  several  years. 

The  defendant,  by  his  answer  said,  that  "  he  believed  that  the  plaintiff  Thomas 
Lewis  was  then,  and  had  for  some  years  last  past,  though  how  many  years  in  particular 
he  could  not  set  forth  as  to  his  belief  or  otherwise,  been  the  owner  and  proprietor  of 
the  tithes  of  corn,  grain,  and  hay,  and  some  other,  but  not  all  of  the  great  tithes 
belonging  to  the  parsonage  of  Cannon,  in  the  parish  of  Cookham,  in  the  county  of 
Berks.  But  except  as  aforesaid,  defendant  did  not  know,  and  could  not  set  forth  as 
to  his  belief  or  otherwise,  whether  the  said  plaintiff  Thomas  Lewis  was  then,  and  had 
been  for  many,  or  any  number  of  years  last  past,  the  owner  and  proprietor  of  the 
tithes  of  corn,  grain,  and  hay,  and  all  or  any  other  the  tithes  belonging  to  the  said 
parsonage  of  Cannon,  in  Cookham  aforesaid,  nor  how  otherwise." 

Believed  it  to  be  true,  that  the  indenture  in  the  bill  mentioned,  was  made  by  and 
between  the  persons  therein  named  as  parties  thereto ;  and  that  by  virtue  thereof  the 
plaintiff  Stevens  did  become  entitled  to  the  tithes,  arising  on  the  lands  within  the 
limits  mentioned,  to  which  the  plaintiff  Thomas  Lewis  was  entitled. 

[117]  Admitted  the  occupation  of  a  farm  during  the  time  stated  in  the  bill ;  but 
said  that  a  part  only  thereof  was  within  the  precincts  mentioned  in  the  indenture. 
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Admitted,  that  during  the  said  three  years,  he  did  grow  on  his  farm  some 
quantities  of  vetches,  clover,  meadow  grass,  and  other  grasses  and  tares. 

Said,  that  he  did  from  time  to  time,  in  or  about  the  month  of  May  in  each  of  the 
said  years,  cut  these  articles  when  green,  and  dispose  of  the  whole  of  them  in  the 
feeding  of  his  husbandry  horses,  and  other  husbandry  cattle  kept  on  his  farm. 

Said,  that  during  the  said  years,  there  was  not  sufKcient  sustenance  raised  from 
the  said  farm  and  lands  for  his  husbandry  horses,  without  having  recourse  to  the 
vetches,  &c.  cut  green,  and  without  purchasing  food;  and  that  in  each  of  the  said 
years,  he  bought  considerable  quantities  of  food  for  their  necessary  sustenance. 

Denied,  that  the  tithes  of  clover,  vetches,  &c.  taken  from  off  his  lands,  or  any  of 
them,  had  always,  or  during  any  period  of  time,  or  at  all,  been  paid  to  the  impropriate 
rectors  of  the  parish,  or  to  those  claiming  under  them  for  the  time  being,  or  ever  set 
out,  or  at  any  time  demanded  by  them,  or  any  other  person,  until  very  lately. 

Admitted  his  refusal  to  account,  or  to  make  satisfaction. 

Submitted,  that  under  the  circumstances  thereinbefore  mentioned,  he  ought  not 
to  be  compelled  to  account  for  such  last  mentioned  tithes,  or  any  of  them  ;  and  that 
the  said  clover,  vetches,  and  other  grasses  so  cut  green  as  aforesaid,  and  given  to  his 
husbandry  cattle,  were  not  subject  to  tithe. 

Jervis  and  Spence  for  the  plaintiffs. 

The  issues  tendered  by  the  answer  have  for  their  object  to  exempt  the  defendant 
from  the  payment  of  the  tithes  claimed  by  the  bill,  on  the  ground,  that  they  have 
been  so  disposed  of  subsequently  to  the  severance,  as  to  create  [118]  an  exemption. 
That  is  the  defence  ;  and  it  is  a  tacit  admission,  that  the  plaintiffs  are  entitled  to  the 
tithes,  unless  the  exemption  relied  upon  can  be  made  out.  The  defendant  has  not 
once  hinted  in  his  answer,  that  he  intended  to  dispute  the  plaintiff's  title  to  those 
tithe-s,  provided  they  had  not  been  given  to  husbandry  horses,  under  circumstances 
exempting  them  from  tithe.  The  plaintiff  has  directed  his  evidence  to  the  issues 
tendered  ;  but  having,  as  impropriate  rector,  a  prima  facie  title,  if  any  exemption 
arises  from  the  application,  the  onus  of  proving  it  lies  upon  the  defendant.  Till  that 
be  done,  the  sole  question  in  the  cause  stands  upon  the  pleadings.  That  question  is, 
whether  the  plaintiffs,  whose  title  to  the  tithe  of  hay  is  thereby  admitted,  are,  or  are 
not,  under  that  admission,  entitled  to  the  tithes  of  clover,  vetches,  and  tares,  cut 
green,  and  given  to  cattle.  Now,  that  they  are  so  entitled  under  the  admission, 
follows,  from  geneial  propositions,  established  by  decided  cases.  For  first,  a  right  to 
the  tithe  of  hay  constitutes  a  right  to  the  tithe  of  whatever  can  be  cultivated  as,  or 
converted  into  hay,  and  in  particular,  to  the  tithe  of  all  artificial  grasses.  Hodgson  v. 
Smith,{a)  Steers  v.  Brassier  (2  Gwil.  742.  2  Wood's  Deer.  373),  Franklyn  v.  The 
Master  and  Brethren  of  St.  Cross,{c)  Burn's  Ecclesiastical  Law  (3  Burn,  169,  last  ed.), 
Sims  V.  Bennett.{e) 

On  a  reference  to  the  Eegister's  book,  on  a  former  occasion,  it  appeared  that  the 
plaintiff  in  the  case  first  cited,  was  the  lessee  of  the  great  tithes,  including  hay, 
arising  within  a  part  of  the  parish.  The  case  was  therefore  peculiarly  like  the  present. 
The  very  point  in  question  here,  was  raised  by  the  answer,  and  decided  dii'ectly 
against  the  vicar,  the  tithe  of  tares  cut  green  being  given  to  the  party  [119]  who 
claimed  under  the  persons  entitled  to  the  great  tithes.  That  case,  the  second,  and 
the  last,  are  authorities  that  the  tithes  of  tares  cut  green  are  not  small  or  vicarial 
tithes,  but  belong  to  whoever  is  entitled  to  the  tithe  of  hay.  In  the  third  case,  the 
vicar  being  endowed  of  small  tithes,  and  hay,  it  was  decreed,  that  he  was  thereby 
entitled  to  hops,  .  .  .  and  also  "  to  clover,  saintfoin,  and  rye-grass,  which  are  species 
of  hay,  that  is  the  genus."  In  Burn  there  is  a  quotation  from  Dr.  Watson's  "  Clergy- 
man's Law,"  which  sums  up  the  cases  thus  :  "the  tithes  of  clover  grass  shall  go  to 
him  that  hath  the  tithe  hay." 

In  a  number  of  modern  cases  it  has  been  held,  that  a  modus  of  so  much  an  acre 
for  hay,  will  cover  a  modus  to  the  same  amount  for  hay  made  of  any  artificial  grasses. 
There  is  not  a  dictum  to  be  found  in  the  books,  which  militates  against  the  first 
proposition  stated,  except  that  attributed  to  the  late  Lord  Chief  Baron,  in  Mr.  Price's 
report  of  Dorman  v.  Sears  (6  Price,  338),  "  the  tithe  "  (of  lucerne,  tares,  &c.,  cut  green, 

(a)  2  Gwil.  743,  note.     2  Wood's  Deer.  21.     Bunb.  279,  note. 

(c)  Bunb.  79.     2  Gwil.  629.     2  Wood's  Deer.  18.5,  S.  C.  cited  3  Gwil.  1234. 

(e)  Bacon's  Abr.  "  Tithes,  K.,  "  p.  68,  3d  ed.     3  Gwil.  874.     1  Eden,  382. 
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and  given  to  husbandry  horses,  and  cattle),  "is  in  the  nature  of  an  agistment  tithe." 
But  as  this  tithe  wants  all  the  qualities  of  a  tithe  of  agistment,  as  the  opinion  on  that 
point  was  not  called  for  in  the  case,  and  was  not  argued,  this  dictum,  even  if  it  be 
faithfully  reported,  cannot  be  considered  as  deciding  the  question.  But  the  correctness 
of  the  reported  statement  cannot  be  admitted  ;  because,  although  very  material,  it  is 
entirely  omitted  in  another  report  of  the  case  by  Mr.  Daniel  ;(i)  and  when,  on  the 
second  argument  of  this  case,  that  part  of  the  report  was  brought  under  his  Lordship's 
notice,  he  said,  (according  to  the  short-hand  writer's  notes,)  "it  was  a  very  inaccurate 
expression  at  all  events."  It  is  therefore  impossible  to  rely  on  the  statement  as  an 
authority  ;  and  the  question  may  now  be  considered  as  totally  unbiassed  by  it.  Second, 
the  right  of  the  rector  to  the  tithe  of  grass  [120]  attaches,  and  becomes  complete,  on 
the  act  of  severance  from  the  ground  ;  although  the  right  to  take  it  away  accrues  only 
at  that  period  of  the  cultivation,  when  the  tenth  part  can  be  visibly  distinguished  from 
the  other  nine.  Knight  v.  Halsey  (4  Gwil.  1554,  opinion  of  the  judges).  Third.  The 
right  of  the  rector  to  the  tithe,  having  become  complete  by  the  severance  of  the 
product,  cannot  be  altered  bv  its  destination,  or  the  subsequent  use  to  which  it  may 
be  applied.  Selby  v.  nank\l2  Mod.  496),  Bacon's  Abt.  "Tithes,  C.  3"  (p.  56, 
3d  ed.),  Dorman  v.  Sears.  Very  great  inconvenience  would  result  from  the  opposite 
doctrine :  for  as  the  tithe-owner  has,  of  course,  no  controul  over  the  consumer  of  the 
titheable  matter  in  its  application,  this  would  put  it  in  the  power  of  the  occupier  to 
vary  the  rights  of  the  different  parties,  rector  and  vicar,  who  might  claim  the  tithe,  at 
his  option,  according  to  the  use  to  which  he  might  elect  to  apply  the  article,  after 
being  cut.  Such  a  doctrine  is  opposed  to  all  the  cases  :  the  principle  of  which  is,  that 
the  right  cannot  be  altered  bv  the  destination.  Applying  the  language  of  the  judges 
in  Knight  v.  Halsey,  to  this  case,  the  act  of  severance  conferred  a  right  to  these  tithes, 
as  a  species  of  hay,  on  the  rector  ;  and  also  (as  they  were  not  made  into  hay,)  an 
immediate  right  to  take  awa\'  the  tenth  barrow-full  of  the  quantity  severed. 

Apr.  26  &  27. — Martin,  H.  and  Glyn  for  the  defendants. 

There  are  two  main  questions  in  this  cause;  1st,  whether  the  plaintiff  has 
established  his  title  to  the  tithes  which  he  claims  by  his  bill ;  and  2d,  whether,  if  he 
has  established  his  title,  there  are  such  circumstances  of  exemption  made  out  upon 
the  evidence,  as  will  bring  the  case  within  the  principle  of  the  dictum  in  RoUe  { 1  KoUe's 
Abr.  645,  pi.  7),  and  of  the  subsequent  cases,  which  give  an  exemption  from  [121] 
tithe  for  food  given  to  agricultural  cattle,  under  certain  circumstances.  If  the  doctrine 
advanced  by  the  plaintiffs  on  the  first,  is  now  for  the  first  time  to  be  established  as 
the  doctrine  of  this  court,  then  in  every  case  of  the  endowment  of  a  vicar  of  the  tithe 
of  hay,  he  will  be  entitled  not  only  to  the  tithe  of  hay,  but  to  the  tithe  of  grass  in  a 
stiite  of  maturity — of  grass  cut  green,  and  of  grass  cut  for  seed,  or  for  any  other 
purpose  :  and  every  existing  modus  for  hay  will  cover  grass  in  every  state  of  maturity, 
and  grass  cut  for  seed.  The  plaintiff  has  not  made  out  any  title  to  the  tithes 
demanded.  A  rector,  lay  or  spiritual,  does,  by  establishing  his  title  as  rector, 
immediately  make  out  a  prima  facie  right  to  all  tithes  in  the  parish.  But  this  plaintiff 
has  no  such  title.  He  sustains  no  ecclesiastical  character ;  he  derives  title  from  no 
ecclesiastical  person.  He  is  a  portionist  of  a  very  peculiar  kind,  extremely  different 
from  any  portionist  mentioned  in  any  case : — a  portionist  of  a  part  of  a  parsonage 
within  a  rector}^.  He  claims  against  the  rector.  The  answer  does  not  admit  the 
general  right  set  up  by  the  bill.  It  has  been  virtually  admitted,  that  he  never  has 
had  perception  of  the  tithe  he  now  claims.  Nothing  therefore  is  to  be  presumed  or 
inferred  in  his  favor ;  but  he  must  recover,  if  he  does  recover,  on  the  strength  of  his 
own  proved  title  to  the  identical  tithe.  According  to  the  language  of  the  late  Lord 
Chief  Baron,  on  a  similar  occasion,  he  must  prove  his  title  strictly,  like  the  lessor  of 
the  plaintiff  in  an  action  of  ejectment.  Similitude  of  a  tithe,  to  which  title  is  admitted, 
to  a  tithe  claimed,  is  not  sufficient  to  make  a  title,  even  if  it  existed.  But  it  does  not 
exist  here,  for  the  former  tithe-hay  differs  from  the  latter  in  its  designation — in  its 
state  of  maturity — in  its  setting  out — in  its  application — and  in  the  right  that  attaches 
to  it.  A  different  right  attaches  upon  it,  inasmuch  as  an  exemption  for  tithe-hay 
cannot  be  set  up,  by  reason  of  its  being  given  to  agricultural  cattle,  for  want  of  other 
sustenance :  but  this  bill  [122]  admits  that  that  may  be  done  for  tares,  because  the 
whole  of  it  goes  to  meet  that  sort  of  case.     The  right  to  one  tithe  does  not  imply  a 

(b)  S.  C.  1  Daniel,  194,  under  the  name  of  Dmiiuin  v.  Curry. 
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right  to  the  other,  on  the  ground  of  their  both  being  derived  from  the  same  source. 
That  argument  proves  too  much.  This  bill  is  founded  upon  the  distinction  between 
hay,  and  tares  cut  green  ;  and  the  question  upon  the  exemption  springs  out  of  that 
very  distinction.  The  resting  upon  an  exemption  thiough  the  answer,  is  not  an 
admission  of  the  plaintifi's  title.  That  argument  amounts  to  this ;  that  because  the 
occupier  is  able  to  set  up  a  defence  to  the  claim,  by  whomsoever  it  may  be  made ; 
therefore  he  has  admitted  the  title  of  a  particular  person  claiming.  It  was  necessary, 
in  the  answer,  to  insist  upon  the  exemption,  in  order  to  have  the  benefit  of  it,  and  of 
the  proof  upon  it,  as  a  defence,  in  case  it  should  be  required. 

The  plaintifl''s  argument  is  this:  "the  title  to  hay  ex  vi  termini,  gives  a  title  to 
clover,  tares,  and  vetches  cut  green  ; "  and  in  support  of  it,  three  propositions  have 
been  submitted.  As  to  the  first,  there  is  no  case  which  goes  the  length  of  deciding, 
that  these  products  are  so  intimately  connected  with  the  tithe  of  hay,  that  they 
would  of  necessity  be  included  in  an  admission  of  title  to  that  tithe.  This  proposition 
in  effect  says,  that  hay  is  the  genus  of  grasses.  Generally  speaking,  he  who  is  entitled 
to  tithe-hay,  is  entitled  to  every  thing  that  is  made,  but  not  to  every  thing  that  can 
be  made  into  hay.  The  proposition  is  too  large,  because  it  would  entitle  these 
plaintiffs  to  tithe  of  clover  cut  for  seed,  that  being  as  convertible  into  hay  as  green 
tares.  Considering  the  two  others  in  an  inverted  order,  that  the  destination  does  not 
alter  the  right,  is  not  true  in  the  unqualified  sense  in  which  it  has  been  proposed. 
There  are  many  instances  in  the  tithe-law,  in  which  the  destination  and  subsequent 
application  do  alter  the  right ;  and  the  same  ai'ticles,  in  different  states  of  maturity, 
belong  to  difli'crent  persons.  Seed-clover  is  an  instance  of  [123]  the  latter  :  wood,  one 
of  the  former  ;  for  if  it  be  used  for  fiiebote,  hay-bote,  or  plough-bote,  it  is  exempt 
from  tithe,  and  the  application  has  destroyed  the  right.  Agistment-tithe  is  not  due 
for  young  cattle  destined  for  husbandry  purposes ;  but  if  young  cattle,  destined  for 
husbandry,  are  sold  off  the  farm,  tithe  is  due  for  depasturing  them.  This  bill  admits, 
that  subsequent  disposition  does  affect  the  right,  because  it  admits  that  the  appli- 
cation of  tares  cut  green,  to  feeding  agricultural  horses,  where  there  is  not  other 
sustenance  sntficient,  does  beget  an  exemption.  The  law  permits  the  occupier  to 
affect  the  rights  of  the  parties  who  may  claim  the  tithes  ;  and  consequent  inconvenience 
to  them  is  no  valid  objection  to  this.  For  it  presumes  their  interest  to  be  commen- 
surate with  bis,  and  that  the  course  of  cultivation  adopted  in  the  absence  of  fraud, 
will  be  productive  of  benefit  to  the  tithe  owner,  whoever  he  may  be.  It  does  not 
enquire  whether  the  occupier,  in  pursuing  his  own  advantage,  is  throwing  a  greater 
quantity  of  tithe  to  the  rector,  or  the  vicar,  but  allows  him  to  cultivate  his  land  in 
whatever  manner  he  thinks  fit,  provided  he  has  no  design  to  defeat  the  right  of  the 
clergyman.  The  second  proposition,  that  the  right  to  tithe  attaches  at  severance,  so 
as  to  be  transmissible  to  the  representatives  of  the  party,  is  true ;  but  only  sub  modo. 
For  it  is  not  vested  indefeasibly  until  it  has  arrived  at  that  state,  when  the  party  has 
a  right  to  take  it  away.  But  if  both  propositions  were  ti'ue,  they  would  not  be  con- 
clusive of  the  question  before  the  Court.  The  second,  as  it  was  stated,  involves  a 
petitio  principii.  For  admitting  the  plaintiff  to  be  entitled,  in  a  qualified  sense,  to 
grass  cut  for  hay,  at  the  moment  of  severance,  the  very  question  in  dispute  in  this 
cause  is,  whether  he  is  entitled  to  grass  cut  in  another  state  of  maturity.  The  case 
of  Newman  v.  Morgan  (10  East,  5),  has  decided  the  right  as  between  [124]  the  hay- 
tithe-owner,  and  the  occupier,  thus : — that  the  latter  must  ted  the  grass,  and  put  it 
into  grass-cocks  ;  and  that  then  the  former  has  a  right  to  come  upon  the  ground,  and 
finish  the  manufacture  of  it. 

If  then  the  plaintifl:s'  reasoning  be  just,  one  of  two  things  must  follow  ;  either 
that  the  defendant  in  this  case  must  separate  the  tenth  at  the  time  of  severance,  and 
half  manufacture  it  into  hay,  in  order  to  .satisfy  the  right  of  the  hay-tithe-owner,  so 
that  the  owner  would  get  one  tenth  of  something  different  from  what  the  occupier 
would  have ;  or,  the  title  to  the  tithe-hay  will  controul  the  defendant's  power  of 
dealing  with  his  produce,  and  he  must  manufacture  the  whole  of  it  into  hay.  Each 
proposition  is  totally  contrary  to  the  whole  principle  of  the  tithe-law.  The  cases 
cited  do  not  bear  out  the  plaintiffs  in  the  propositions  contended  for.  In  all  of  them, 
the  parties  who  sued  were  ecclesiastical,  or  partook  of  an  ecclesiastical  character ;  and 
they  made  out  so  clear  a  title  in  themselves,  as  to  impose  on  the  other  party  the 
necessity  of  shewing  an  exemption.  These  circumstances  materially  distinguish  them 
from  this  case.     Hodgson  v.  Smith,  Steers  v.  Brassier,  and  Sims  v.  Bennett,  seem  to  be 
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relied  on  as  authorities,  that  tares,  &c.  cut  green,  are  a  great  tithe.     But  they  shew  no 
such  thing  :  on  the  contrary,  the  two  former  are  in  reality  in  favor  of  the  defendant. 

In  the  first,  the  plaintiff  was  rector  of  the  parish,  so  far  as  the  demise  under  the 
impropriators  extended,  and  he  was  specifically  the  lessee  of  fodder ;  which  takes 
away  all  resemblance  between  his  character  as  a  portionist,  and  that  of  this  portionist, 
who  is  entitled  to  nothing  but  the  tithes  of  hay,  corn,  and  grain.  In  Sleers  v.  Brassier, 
the  bill  was  filed  by  the  impropriators,  who  stood  in  the  place  of  the  rector.  Siim  v. 
Bennett  does  not  at  all  aft'ect  the  question  ;  and  the  dictum  there,  that  the  rector  is 
entitled  at  the  time  of  committing  the  grain  to  the  earth,  is  manifestly  erroneous. 
The  decision  in  Franklyn  v.  The  Mas-\12b\ter  and  Brethren  of  St.  Cross,  only  amounts 
to  this ;  that  he  who  is  entitled  to  the  tithe  of  hay,  is  entitled  to  the  tithe  of  hay, 
and  of  all  artificial  grasses  made  into  hay.  The  passage  in  Burn  from  Dr.  Watson, 
only  means,  that  he  who  is  entitled  to  tithe-hay,  as  coming  from  natural  grass,  is 
entitled  to  it  as  coming  from  artificial  grasses.  Without  averring  that  the  late  Lord 
Chief  Baron  did,  or  did  not,  characterise  the  passage  cited  from  Mr.  Price's  report  of 
Dorman  v.  Sears  as  inaccurate,  he  certainly  did  not  say  that  the  tithe  claimed  was  in 
the  nature  of  hay-tithe.  If  it  partake  of  the  nature  of  one  tithe  more  than  another, 
that  tithe  is  agistment  tithe. 

Agistment,  generally  speaking,  is  the  produce  of  the  earth  eaten  by  the  mouth  of 
cattle.  This  tithe  has  been  so  eaten,  although  to  assist  them  in  eating,  and  to  prevent 
waste,  the  scythe  has  been  applied.  It  resembles  agistment  in  its  state  of  maturity, 
and  ground  of  exemption.  Admitting  the  law  to  be  as  laid  down  in  Kniyht  v.  Hahey, 
and  Dorman  v.  Sears,  they  leave  the  point  totally  untouched,  to  whom  the  tithe  is 
due  on  the  severance.  Selby  v.  Bank  does  not  appear  to  bear  upon  any  question  in 
the  cause. 

The  defendant  rests  his  case  upon  this,  that  the  plaintiff  has  not  made  out  his  title 
to  the  tithe  sought.  But  2dly,  supposing  the  title  made  out,  still  upon  the  facts  of 
the  case,  the  law  grants  the  defendant  an  exemption ;  because  the  evidence  shews, 
that  he  had  not  a  sufficiency  of  fodder  for  his  horses  employed  bona  fide,  and  not 
colourably,  in  cultivating  his  whole  farm,  as  well  the  part  without,  as  the  part  within 
the  plaintiffs'  district,  without  applying  to  that  purpose  green  vetches  and  tares,  cut 
economically  on  the  latter  part :  and  that  the  deviation  from  such  employment  was 
only  occasional. 

In  answer  to  a  question  by  the  Lord  Chief  Baron,  it  was  admitted  by  the  plaintiffs 
counsel,  that  the  parsonage  of  Cannon,  was  but  a  portion  of  the  parish  of  Cookham. 

[126]  Jervis,  in  reply.  The  plaintiff  Mr.  Lewis  has  given  evidence  of  his  title, 
in  the  admission  of  the  defendant's  answer;  and  he  ought  to  have  the  benefit  of  what- 
ever presumption  can  be  raised  in  favour  of  the  title  of  a  rector,  lay  or  spiritual,  being 
placed  in  precisely  the  same  situation  with  regard  to  his  portion.  A  person  entitled 
to  part  of  the  tithes  of  a  parish  is,  quoad  that  part,  to  all  intents  and  purposes,  lay 
impropriator,  standing  on  the  rights,  and  having  all  the  privileges  belonging  to  a 
spiritual  rector.  Against  this,  no  authority  has  been  adduced.  Putting  the  case, 
that  the  whole  of  this  parish  belonged  to  an  ancient  and  dissolved  monastery,  and 
that  it  w;is  granted  out  by  the  Crown  in  entirety,  to  one  layman  in  fee,  who  thought 
fit  to  divide  his  impropriation  by  grants  or  sales  into  difierent  parts  ;  or  that  it  was 
originally  granted  by  the  Crown  in  portions  to  ditt'erent  individuals,  each  grantee  or 
purchaser  would  constitute  one  lay  rector,  and  every  one  would  stand  loco  rectoris, 
and  be  entitled  to  all  the  rights  a  spiritual  rector  is  entitled  to. 

Therefore  the  plaintiff,  by  the  general  statement  of  his  bill,  in  the  very  language 
of  the  statute  of  Ed.  6th,  has  shewn  himself  entitled  to  all  rights  of  a  lay  rector ;  and 
it  is  incumbent  on  the  defendant  to  prove  that  some  other  person  is  entitled  to  the 
tithes  which  are  the  subject  of  this  bill.  The  cases  cited,  have  not  been  answered  by 
any  case  to  the  contrary.  The  specification  of  fodder,  in  the  demise,  does  not  at  all 
distinguish  Hodgson  v.  Sinilh  from  the  present  case.  That  case,  and  Franklyn  v.  The 
Master  and  Brethren  of  St.  Cross,  and  Sims  v.  Bennett,  are  direct  authorities  for  the  first 
proposition.  There  is  nothing  adverse  to  it,  in  the  argument  derived  from  clover 
standing  for  seed  ;  because  then  it  is  no  longer  fit  to  be  converted  into  hay.  The 
second  proposition  is  completely  established  by  Knight  v.  Hahey.  The  third  was 
dependent  on  the  two  preceding  ones,  and  should  not  have  been  treated  as  distinct 
and  independent.  Selhy  v.  Bank  is  [127]  completely  applicable  to  it.  All  the  instances 
produced  in  contradiction  to  it,  are  but  exceptions  which  establish  it.     Agistment- 
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tithe  is  materially  different  from  this  tithe.  The  one  is  severed  by  the  mouth  of 
cattle,  and  can  never  be  converted  into  hay  ;  the  other  is  severed  by  the  scythe,  like 
hay,  and  is  convertible  into  hay.  This  tithe  is  a  prandial  tithe,  and  may  be  made  the 
subject  of  an  action  of  debt,  on  the  statute  of  Ed.  VI.  for  not  setting  it  out.  Stevens 
(one  of  the  present  plaintiffs)  v.  Aldrihje  (another  farmer  in  the  same  parish)  (.5  Price, 
334).  It  is  therefore  a  great  tithe  ;  for  agistment-tithe  could  not  be  the  subject 
of  such  an  action.  If  the  admission  of  the  answer  have  the  effect  contended  for  by 
the  plaintiffs,  that  decides  the  question  said  to  be  left  untouched,  "  to  whom  the  tithe 
is  due  at  severance."  Newman  v.  Morgan  only  determines  the  second  branch  of  the 
second  proposition.  It  is  admitted,  that  Pomfret  v.  Lander  (2  Gwil.  530),  which  would 
otherwise  be  an  authority,  has  been  overruled  by  Jf'allis  v.  Fain  (2  Gwil.  749.  Com. 
Rep.  633)  But  in  Daws  v.  Benn  (1  B.  &  Cr.  751.  3  Dowling  &  Ryl.  122),  all  the 
authorities  were  maturely  considered  ;  and  the  Court  of  King's  Bench  appears  not  to 
have  been  well  satisfied  with  the  decision  in  JFallis  v.  Pain.  On  the  different  questions 
of  fact,  the  plaintiff's  evidence  has  a  clear  preponderance ;  and  on  the  whole  he  is 
entitled  to  a  decree. 

Martin,  H.     Stevens  v.  Aldridge  only  decides  that  the  tithe  is  prajdial ;  and  there 
are  as  many  prandial  small,  as  great  tithes.     Daioes  v.  Benn,  shews  that  tares  and 
vetches  are  classed  among  the  articles  of  garbarum,  and  never  among  hay. 
Cur.  adv.  vult. 

Exchequer  Chamber.  May  17th. — The  Lord  Chief  Baron  now  delivered  judg- 
ment. The  ground  upon  which  it  appears  to  me  that  I  must  dispose  [128]  of  this 
case,  is  very  narrow.  The  way  in  which  the  case  has  been  brought  forward,  may 
possibly  not  decide  the  actual  rights  between  the  parties.  I  do  not  know  what  case 
these  plaintiffs  might  have  made  out,  if  they  had  proved  their  case  in  the  usual  way. 
It  is  impossible  to  say  that.  Very  likely  this  decision  may  be  binding,  as  between 
these  parties.  But  the  opinion  which  I  have  formed,  will  decide  no  general  question, 
except  that  which  has  been  stated  in  the  argument ;  namely,  whether  a  title  in  persons 
standing  in  the  circumstances  in  which  these  plaintiffs  stand,  to  the  tithe  of  corn,  grain, 
and  hay,  gives  them  necessarily  a  title  to  the  tithe  of  clover,  vetches,  and  tares  cut 
green,  and  consumed  by  cattle.  That  is  the  only  point,  in  the  nature  of  a  general 
point,  that  I  feel  myself  bound  to  determine.  In  order  to  see  on  what  ground  these 
plaintift's  thought  fit  to  bring  their  case  forward,  I  must  refer  to  the  whole  evidence 
of  title  in  the  cause,  which  is  contained  in  a  part  of  the  answer.  The  plaintiff',  Mr. 
Lewis,  is  clearly  a  portioner,  and  Mr.  Stevens  is  his  lessee  ;  the  latter,  therefore,  can 
have  no  other  right,  but  what  his  lessor  had  ;  and  the  whole  of  the  case  made  by  him 
is  read  from  the  answer  of  the  defendant,  in  which  he  admits  "  that  the  plaintiff' 
Thomas  Lewis  is  the  owner  and  proprietor  of  the  tithes  of  corn,  grain,  and  hay,  and 
some  other,  but  not  all  of  the  great  tithes  belonging  to  the  parsonage  of  Cannon,  in 
the  parish  of  Cookham,  in  the  county  of  Berks ;  but  except  as  aforesoid,  defendant 
doth  not  know."     Upon  that,  this  plaintiff's  claim  rests  solely. 

Whether  he  is,  as  a  mere  portioner,  entitled  to  the  whole  of  the  tithes  of  a  particular 
district,  so  as  to  be  in  fact  a  rector  with  respect  to  that  district,  except  by  this  admis- 
sion, does  not  appear.  And  this  admission  in  ett'ect  contradicts  it ;  because  it  only 
states,  that  he  is  the  proprietor  of  the  tithes  of  corn,  grain,  and  hay,  and  some  other, 
but  not  all  of  the  great  tithes  of  the  district.  And  [129]  therefore  I  have  nothing 
here  before  me,  except  that  he  is  entitled  to  the  tithe  of  corn,  grain,  and  hay,  and 
some  other  tithes,  these  other  being  wholly  undefined  and  undescribed.  The  conse- 
quence is,  that  that  exception  leaves  a  claim  to  nothing,  it  being  in  general  terms, 
except  as  to  the  tithe  of  corn,  grain,  and  hay.  Therefore  I  must  take  it,  that  the 
plaintiffs  are  entitled  to  these  tithes,  and  nothing  more.  It  was  felt  by  counsel,  that 
the  plaintifi's'  claim  must  be  supported  by  a  title  to  these  tithes ;  that  was  the  subject 
of  their  argument;  and  that  brings  befoie  me  the  question  I  have  already  stated,  and 
no  other  question.  In  discussing  this,  my  opinion  on  which  is  against  the  plaintift's, 
I  have  not  thought  it  necessary  to  go  on,  and  consider  the  second  question,  which 
appears  to  me  to  be  a  much  more  difficult  one.  But,  in  correct  reasoning,  I  feel 
myself  called  upon  to  give  to  the  jjlaintifl's  the  benefit  of  my  impression  on  it,  which 
is,  that  the  presumption  is,  that  they  would  succeed  in  that  part  of  the  argument,  if 
I  could  get  at  the  question.  I  do  not  mean  to  say,  that  I  have  formed  any  opinion 
on  the  point,  or  that  I  mean  to  dispose  of  it ;  but  I  cannot  do  justice  to  the  arguments 
of  the  plaintiff',  without  supposing  that,  if  I  could  get  at  that  question,  they  would  be 
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entitled  to  succeed  on  it;  and  that  the  defence  set  up  by  this  answer,  that  the  clover, 
gi-ass,  and  tares,  were  given  for  food  to  husbandry  cattle,  would  be  a  bad  defence,  if 
a  title  were  made  out  to  the  tithe  of  these  products. 

Before  adverting  to  the  cases  on  which  this  question  has  been  thought  principally 
to  turn,  that  I  may  be  the  better  understood,  on  the  ground  of  the  opinion  which  I 
have  found  myself  obliged  to  form,  I  wish  to  observe,  that  I  take  it  to  be  an  undeni- 
able principle,  as  the  tithe-law  now  stands,  that  the  tithe-owner  cannot  controul  the 
farmer  in  his  mode  of  husbandry,  provided  he  act  bona  fide,  and  without  fraud  ;  but 
that  if  it  be  clear,  either  by  custom  or  by  title,  in  any  parish,  that  one  person  is  en- 
[130]-titled  to  the  tithe  of  a  commodity  in  one  form,  and  another  to  the  same  thing 
when  it  assumes  a  different  form,  or  is  produced  by  a  different  mode  of  cultivation, 
these  two  persons  must  take  their  chance  of  the  mode  of  husbandry,  which  the  con- 
venience and  interest  of  the  farmer  lead  him  to  adopt ;  provided  he  does  it  without 
collusion  with  either  party,  or  fraud  ;  and  that  they  have  no  right  whatever  to  con- 
troul him  in  the  use  which  he  shall  fairly  think  fit  to  make  of  his  ground,  or  in  his 
manner  of  consuming  any  of  its  produce.  I  take  that  proposition  to  be  so  clearly 
established,  that  it  will  not,  and  cannot  be  disputed,  however  much  in  ancient  cases 
there  may  appear  dicta  which  would  lead  to  a  contrary  doctrine.  I  should  like  also 
to  ask,  supposing  the  plaintiff  to  succeed  in  his  claim,  how  it  is,  there  being  no  usage 
with  reference  to  it  whatever,  he  would  contend  that  the  products  in  question  should 
be  tithed.  This  question  might  naturally  arise,  as  well  in  a  case  where  there  were 
only  two  or  three  horses,  or  even  one  horse,  which  was  fed,  as  here,  where  there 
are  eight  or  ten,  or  twelve  according  to  some  witnesses.  Is  the  tithe-owner  to  send 
his  barrow  every  morning  and  evening  to  take  away  a  small  quantity  of  the  grass, 
which  has  been  cut  for  the  consumption  of  one,  two,  or  three  horses  ;  or  is  the 
farmer  bound  to  divide  it  into  ten  heaps,  and  give  notice  to  the  tithe-owner,  (which, 
I  believe,  in  ca.se  of  hay  he  is  not  obliged  to  give,)  in  order  that  he  may  see  whether 
it  is  fairly  set  out  1  And  must  the  farmer,  morning  and  evening,  carry  it  away 
himself  in  that  manner  ?  or  is  he  to  leave  it  on  the  ground  to  rot  I  Or  will  it  be 
said,  that  he  ought  to  make  the  grass  into  hay,  so  far  as  the  farmer  is  bound  to  do 
so  when  it  is  reared  for  the  purpose  of  making  hay,  although  for  his  own  con- 
sumption he  carries  it  off  morning  and  evening  ?  Or  is  it  to  be  convertible  into  that 
which  the  late  Chief  Baron,  in  a  late  case  is  reported  (inaccurately,  it  was  said,  but  I 
do  not  think  so,)  to  have  considered  to  be  in  the  nature  of  agistment  tithe  ?  and  [131] 
is  it  to  be  a  money  payment  according  to  the  number  of  acres  occupied,  or  according 
to  the  value  of  the  produce  1  I  have  not  been  able  to  find,  in  all  the  cases  in 
which  it  is  supposed  this  question  has  occurred,  any  answer  to  the  questions  which 
I  now  put ;  and  I  did  not  observe,  that  in  the  argument,  the  mode  of  paying  this 
tithe  was  described,  or  what  it  was  incumbent  on  the  occupier  to  do — whether  it 
was  to  be  taken  as  a  tithe  in  kind,  or  to  be  paid  in  money,  according  to  a  valuation 
— not  as  an  agistment  tithe,  but  in  the  nature  of  an  agistment  tithe. 

I  have  made  these  observations,  because  it  will  enable  me  to  be  the  better  under- 
stood in  what  I  shall  say,  with  respect  to  the  impression  made  on  my  mind  by  the 
many  cases  which  have  been  cited,  into  all  of  which  I  have  looked  with  a  great  deal 
of  care  ;  and  into  others  also,  which  I  thought  might  possibly  be  considered  as  having 
a  bearing  on  this  question. 

Now  the  first  and  most  material  case,  certainly,  is  that  of  Hodg.^on  v.  Smith.  It  is 
the  earliest  in  point  of  time,  and,  I  think,  the  most  difficult  to  deal  with,  according  to 
the  impression  which  the  argument,  and  the  facts  of  the  case,  have  made  upon  my 
mind.  But  still  that  case,  whatever  may  be  the  marginal  note  of  it,  and  whatever 
may  be  thought  of  some  loose  dicta  in  modern  cases,  when  it  is  accurately  examined, 
appears  to  me  to  be  very  far  from  establishing  any  such  proposition  as  that  which  has 
been  contended  for  on  the  part  of  the  plaintiffs  in  this  case.  In  the  first  place, 
although  it  is  not  distinctly  stated  in  the  report  in  Mr.  Wood's  Decrees,  from  which 
the  note  in  Gwillim  is  taken,  Hodgson  was  an  impropriator.  It  is  so  stated  in  another 
report  of  the  case,  to  which  I  shall  have  occasion  to  refer.  That  circumstance  makes 
a  great  diftereuce  between  that  case  and  this  ;  for  I  wish  it  always  to  be  recollected, 
that  these  plaintiffs  are  not  in  the  condition  of  impropriators.  In  Hodgson  v.  Smith, 
the  impropriator's  claim  was  to  the  tithes  of  corn,  grain,  hay,  [132]  fodder,  lambs, 
wool,  pigs,  and  all  manner  of  other  tithes  of  the  governors  in  right  of  the  hospital. 
The  plaintiff  therefore  claimed  the  tithes  of  hay  specifically,  and  the  tithe  of  fodder 
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too.  The  defendants  set  up  a  title  under  the  vican;  and  they  claimed  the  tithes  of 
hay,  clover,  and  fodder  grass,  in  the  same  way,  I  presume,  that  vicars,  or  persons  who 
claim  under  them,  always  claim  tithe  ;  either  by  force  of  an  endowment  which  they 
would  produce,  or  of  a  usage  which  they  were  to  prove,  as  establishing  the  existence 
of  such  an  endowment,  although  the  instrument  might  have  been  lost.  So  that  the 
issue  joined  in  this  record  was  this :  that  both  parties  claimed  not  only  the  tithe  of 
hay,  but  the  tithe  of  fodder  grass.  It  does  not  appear,  that  one  party  was  entitled  to 
the  tithe  of  hay  or  of  grain,  and  that  another,  admitting  that  title,  claimed  the  tithe 
of  green  grass  ;  but  claims  were  equally  made  by  both  parties  to  both  these  products. 
I  have  taken  a  great  deal  of  pains  to  discover  the  depositions  in  this  case,  but  I  cannot 
find  that  they  are  in  existence.  Therefoi'c,  when  the  Court  decreed  as  it  did,  that  the 
tithes  of  tares,  cut  green  and  used  for  fodder,  belonged  to  the  plaiutifl',  I  am  reduced 
to  the  necessity  of  supposing  it,  as  the  most  probable  event,  that  he  succeeded  in  that 
claim  as  impropriator — as  entitled  by  the  common  law  to  all  the  tithes  to  which  the 
defendants  did  not  shew  title ;  and  that  they  did  not  shew  a  title  to  either  of  the 
articles,  by  usage  or  by  endowment.  I  do  not  know  that  the  tithe  of  hay  was  decreed 
to  them.  From  another  report  of  this  case,  not  I  believe  a  very  accurate  one,  it  would 
appear  that  the  tithe  of  hay  was  disposed  of.  What  I  allude  to  is  a  short  note  in  Kayner 
(1  Eayner's  Tithe  Cases,  128),  seemingly  from  the  Lord  Chief  Baron  Dodd's  manuscript. 
It  represents  the  plaintiff  to  be  an  impropriatoi',  and  reports  the  judgment  thus : 
"  that  the  tithes  of  defendant's  tares,  cut  green  and  used  for  fodder,  did  belong 
[133]  unto  the  plaintiff,  who  was  entitled  to  the  corn  tithes,  and  not  unto  the  vicar, 
who  was  entitled  to  the  tithe  hay."  So  far  then  as  I  can  apply  that  report  to  this 
case,  and  to  the  cpiestion  respecting  the  alleged  effect  of  the  title  to  the  tithe  of  hay, 
it  operates  the  other  way  ;  because  the  Court  declared  one  party  to  be  entitled  to  the 
tithe  of  hay,  and  another  to  the  tithe  of  these  tares  cut  green  and  used  for  fodder. 
However,  it  certainly  is  open,  if  it  be  an  authority'  at  all,  to  the  plaintiffs'  argument, 
as  a  case  to  shew  that  a  title  to  the  tithe  of  grain  would  give  a  title  to  these  green 
tares.  But  it  is  much  too  loose  to  warrant  so  important  a  proposition  as  that,  which 
seems  to  be  contradicted  in  substance  by  many  subsequent  cases.  The  next  case,  (in 
the  order  of  time)  is  that  of  Franklyn  v.  The  Master  and  Brethren  of  St.  Cross.  There 
is  nothing  in  the  report  of  that  case  in  Bunbury,  which  bears  upon  the  present,  except 
this  passage  :  "  the  vicar  being  endowed  of  small  tithes  and  hay,  it  was  decreed,  that 
he  was  thereby  also  entitled  to  hops,  being  a  small  tithe,  though  of  growth  since  the 
endowment ;  and  also  to  clover,  saintfoin,  and  rye-grass,  which  are  a  species  of  hay, 
that  is  the  genus."  Now,  if  one  were  to  draw  any  inference  from  so  loose  a  dictum, 
the  fair  inference  (if  vre  had  no  more  of  the  case)  would  be,  that  the  reporter  was 
speaking  of  these  products  turned  and  made  into  hay  in  the  usual  manner.  That  is 
the  genus  the  book  means.  That  is  now  quite  established  : — that  a  title  to  tithe-hay 
would  give  a  title  to  that  tithe,  whether  the  article  be  made  of  natural  grass,  or  of 
artificial  grasses.  It  is  a  point  thoroughly  established,  not  only  by  this  case,  if  this  be 
a  material  one,  but  by  many  others,  and  is  now  the  unquestionable  and  undoubted  law 
of  the  land.  I  consider  that  report  of  it  therefore  as  really  proving  nothing.  But  in 
Mr.  Wood's  collection  of  Decrees,  one  is  a  little  more  accurately  told  what  the  case 
was.  It  appears  to  have  been  a  bill  brought  by  occupiers,  to  establish  some  moduses, 
and  to  have  made  [134]  the  impropriators,  and  their  lessee,  on  one  side,  and  the  vicar 
on  the  other,  parties,  for  the  purpose  of  settling  to  whom  certain  tithes  should  be  paid. 
Now  with  respect  to  both  the  products  in  question,  the  vicar  said,  that  the  occupiers 
of  the  parish  "  paid  the  tithe  of  meadow,  and  all  other  grasses  in  kind,  or  compounded 
for  the  same  as  they  could  agree  ;  that  the  plaintiff,  (4rossmith,  had  so  done,  and  since 
the  bill,  had  paid  two  years  tithes  of  cinque-foil  seed  ;  but,  that  when  they  paid  grass 
in  kind,  they  compelled  him  to  take  it  in  grass  cocks."  On  the  other  side,  they  said 
they  were  entitled  "  to  all  tithes,  both  great  and  small,  as  well  predial  and  personal  as 
mixed,  except  such  as  the  vicar  was  entitled  to  by  his  endowment."  There  is  no  issue 
that  I  can  find  on  this  record,  that  at  all  affects  a  question  like  the  present,  but  that 
which  is  contained  in  these  two  passages  I  have  read  ;  and  the  whole  the  Court  appears 
to  have  done,  was  to  declare  that  the  tithes  of  hay,  clover,  and  cinque-foil,  belonged 
to  the  vicar,  and  not  to  the  rector :  that  is,  that  the  vicar  by  his  endowment,  or  by 
usage  equivalent  to  an  endowment,  shewed  his  title  to  the  tithes  of  hay,  clover,  and 
cinque-foil.  But  it  does  not  at  all  follow  from  that,  that  he  was  entitled  to  the 
tithes  of  clover  and  cinque-foil,  independent  of  usage  or  endowment,  merely  because 
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he  was  entitled  to  the  tithe  of  hay  ;  or  that  the  one  tithe  was  antecedent,  and  the  other 
a  consequent  on  it.  But  I  take  it  to  have  been  nothing  but  this,  that  in  that  question 
between  the  rector,  or  those  standing  in  his  phice,  ou  the  one  side,  and  the  vicar  on 
the  other,  the  Court  found  on  the  whole  of  the  evidence,  that  the  tithes  of  hay,  clover, 
and  cinque-foil,  did  belong  to  the  vicar,  without  explaining  on  what  principle,  or  in 
consequence  of  what  evidence.  The  next  case  is  that  of  Steers  v.  Brassier.  The  total 
incapacity  of  these  cases  to  make  out  so  important  and  singular  a  proposition  as  that 
maintained  by  the  plaintills'  counsel,  appears,  if  possible,  still  more  clearly  from  [135] 
this  case  than  from  any  of  those  I  have  stated.  That  was  a  bill  liy  an  impropriator, 
praying  against  an  occupier  a  discovery  of  the  quantity  of  tares  and  vetches  produced 
on  his  lanils,  in  part  cut  green  and  carried  otl'  to  feed  horses,  and  in  part  cut  and  made 
into  dry  and  winter  fodder  ;  and  against  the  vicar,  that  he  might  set  forth  whether  he 
claimed  any,  and  what  right  to  the  tithes  of  the  said  tares.  The  vicar  said,  "  that  he 
was  entitled  by  an  endowment  to  all  small  tithes,  and  to  the  tithes  of  hay  ;  and  that 
if  any  tithes  were  due  for  tares  cut  green,  the  same  belonged  to  him,  they  being  in 
the  nature  of  herbage  or  agistment  tithes  ;  and  being  endowed  with  the  tithes  of  hay, 
he  was  also  entitled  to  the  tithes  of  tares,  cut  and  made  into  winter  fodder."  The 
plaintifts  replied  ;  the  defendants  rejoined  ;  and  the  Court  ordered  Brassier  to  account 
for  the  value  of  the  tithes  of  those  tares  which  he  had  cut  green,  and  fed  his  cattle 
with ;  and  the  vicar  to  account  for  the  value  of  the  tithes  of  the  tares,  which  Brassier 
had  cut  and  made  into  dry  winter  fodder,  and  which  the  vicar  had  carried  away.  Now 
upon  that  issue  what  is  the  inference  1 

The  plaintiti',  the  impropriator  asks,  as  he  has  a  right  to  ask,  for  all  the  tithes  to 
which  the  vicar  was  not  entitled,  either  by  endowment,  or  by  that  usage  which  is 
equivalent  to,  and  evidence  of,  an  endowment.  The  defendant,  the  vicar,  says  that 
he  was  entitled  by  endowment  to  all  small  tithes,  and  to  the  tithes  of  hay.  And  then 
it  is  decreed,  that  the  tithes  of  these  tares,  wliether  cut  green,  or  made  into  what  is 
of  the  nature  of  hay,  dry  winter  fodder,  shall  be  accounted  for  to  the  impropriator. 
What  is  the  deduction  from  this  ?  Probably,  that  the  vicar,  not  having  examined  any 
witnesses,  failed  entirely  in  esUvblishing  his  claim,  in  opposition  to  that  of  the  impro- 
priator :  and  then  it  was  of  course  that  the  plaintiti  should  be  held  entitled  to  this 
tithe,  by  virtue  of  his  common  law  right.  But  if  the  vicar  did  shew  a  title,  then  the 
same  observation  arises  on  [136]  this  case,  as  did  on  that  of  Ilodi/Kou  v.  Smith,  that  he 
shewed  a  title  to  the  tithe  of  hay  ;  and  that  the  Court  severed  that  tithe  from  the 
green  tithe,  which  the  argument  insists  must  always  go  together.  And  so  far  from 
establishing  the  proposition  contended  for  by  the  plaintiti',  if  it  has  any  eftect  at  all, 
(and  I  admit  I  am  not  disposed  to  give  it  much,  on  the  loose  statement  to  be  collected 
merely  from  the  pleadings)  it  is  an  ettect  adverse  to  it.  The  case  to  which  I  shall  now 
advert,  and  which  was  a  few  years  before  the  last,  is  that  of  JFallis  v.  Fain  and  Under- 
hiU.  The  case  appears  to  have  been  very  much  considered,  and  to  state  the  good  sense 
of  the  argument  on  this  question.  The  question  there  was  upon  the  seed  of  clover, 
but  the  argument  was  the  same  that  has  been  advanced  here.  It  was  urged  in  these 
words  :  "that  clover  seed  is  in  the  nature  of  a  great  tithe,  and  due  to  the  plaintiti';  for 
as  tithe-hay  is  due  to  him,  the  seed  of  that  hay  must  of  consequence  belong  to  him 
too  ;  that  where  the  parson  is  entitled  to  tithe-hay,  he  will  be  entitled  to  tlie  hay  made 
of  clover,  as  well  as  of  other  grass  ;  and  if  to  the  hay,  likewise  to  the  seed."  The  only 
difference  between  these  two  arguments  is,  that  they  relate  to  different  periods  of  pro- 
duction. But  in  answer  to  that  argument,  liOrd  Chief  Baron  Comyns  .said,  "  It  is  true 
that  clover-grass  made  into  hay  is  of  the  nature  of  all  other  grass  made  into  hay,  and, 
consequently,  must  belong  to  the  parson,  or  other  person  who  is  entitled  to  tithe-hay  ; 
but  it  does  not  follow,  when  it  stands  for  seed,  and  is  made  into  hay,  that  the  seed  may 
not  be  small  tithes.  Wood  is  a  great  tithe  ;  but  acorns,  mast,  &c.,  are  small  tithes. 
Rape-seed,  carraway-seed,  turnip-seed,  mustard-seed,  are  small  tithes  ;  but  if  the  herb 
be  growing  with  other  grass,  and  made  into  hay,  it  would  be  a  great  tithe.  Vetches 
are  a  great  tithe,  if  mowed,  or  cut  when  ripe ;  but  if  cut  green  for  cattle,  they  are 
small  tithes." 

"  So  apples,  and  other  fruit,  are  confessedly  small  tithes  :  [137]  but  the  wood  of 
apple  trees,  and  other  fruit  trees,  if  cut  in  a  year  when  no  tithe  (is)  paid  of  the  fruit, 
is  as  other  wood  for  firing,  great  tithe ;  but  in  the  year  when  tithe  is  paid  of  the  fruit, 
if  then  felled,  no  tithe  shall  be  paid  of  the  wood,  the  fruit  being  looked  on  as  the 
principal."     This  is  a  decided  opinion  from  a  very  great  judge,  to  shew  that  a  title  to 
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the  tithe  of  the  produce  of  grass,  when  it  is  made  into  hay,  does  not  necessarily  carry 
along  with  it  the  tithe  of  the  same  produce,  when  consumed  at  a  different  period. 
It  has  been  .said,  indeed,  that  this  opinion  has  been  overruled  ;  but  I  have  not  been 
able  to  find  any  case  where  that  was  done  ;  and  very  far  from  it,  it  appears  to  me  to 
have  been  in  substance  confirmed.  The  next  case  mentioned  is  a  very  important  one, 
but  it  does  not  go  to  this  point.  I  allude  to  Sims  v.  Bennett,  which  is  reported  most 
materially  in  Lord  Northington's  reports,  published  by  Mr.  Eden.  The  question  there 
arose  upon  the  tithe  of  peas  and  beans,  planted  and  raised  in  fields  to  a  great  extent, 
by  market  gardeners,  and  gathered  green  for  the  market  by  hand.  It  was  contended, 
that  that  mode  of  taking  it  converted  it  into  a  small  tithe,  although  the  rector  was 
clearly  entitled  to  it,  if  the  articles  had  stood  to  ripen  in  the  usual  way.  It  was 
decided,  however,  that  they  belonged  to  the  same  person.  But  it  is  on  a  great  deal  of 
consideration  with  myself,  and  of  conversation  with  persons  deeply  experienced  in  the 
subject,  that  I  found  the  opinion,  that  there  is  such  a  marked  difference  between  the 
two  cases,  as  prevents  that  from  being  an  authority  for  the  present.  In  that,  the 
produce,  before  it  is  collected,  gets  into  that  state  in  which  it  can  be  tithed,  with  as 
much  correctness,  and  exactness,  and  convenience,  as  it  could  be  if  it  had  stood  to 
ripen.  There  is  no  dift'erence  in  this  respect ;  because,  when  the  pods  are  gathered  by 
the  hand,  the  tenth  part  of  the  crop  may  be  separated  from  the  other  nine,  just  as 
conveniently  to  the  cultivator,  as  it  could  be  if  they  were  gathered  at  a  later  period,  or 
as  if  they  were  [138]  cut  down  and  united  with  the  straw.  But  I  set  out  with  stating, 
what  the  extreme  inconvenience,  and  indeed  impossibility  of  tithing  this  commodity 
would  be,  if  it  were  to  be  taken  on  those  occasions,  when  the  grass  is  cut  green  for 
cattle  to  be  immediately  consumed.  And  I  look  upon  that  to  be  the  foundation  of  the 
dictum,  attributed  to  the  late  Lord  Chief  Bai'on,  which  is  said  to  be  inaccurate,  but 
does  not  appear  so  to  me,  and  which  is  confirmed  by  other  judges,  speaking  on  the 
same  subject.  This  must  be  taken,  if  at  all,  as  a  tithe  in  the  nature  of  agistment 
tithe ;  that  is  the  distinction  between  this  case  and  that  of  Siins  v.  Bennett,  which  does 
not  seem  to  me  to  establish  any  such  general  proposition  as  that  which  has  been  con- 
tended for.  To  the  inference  attempted  to  be  drawn  from  that  case,  I  oppose  the 
opinion  of  Lord, Chief  Baron  Coinyns,  pronouncing  the  judgment  of  the  Court  in  Jrallis 
V.  Pain  ;  and  what  appears  to  me  to  be  the  effect  of  what  is  stated  in  the  great  case  of 
Newman  v.  Morgan  (10  East,  5).  Mr.  Justice  Le  Blanc,  referring  there  to  a  former 
case,  stated  the  opinions  of  two  judges,  with  whom  he  concurred,  thus :  Mr.  Justice 
Ashhurst  said,  "  that  in  hay  and  corn,  the  farmer  must  put  it  into  cocks  and  sheaves 
for  his  own  benefit,  and  therefore  he  shall  do  the  same  for  the  parson  ;  but  that  a  man 
was  not  obliged  to  bestow  more  labour  than  the  nature  of  the  thing  required,  for  the 
benefit  of  the  parson."  Mr.  Justice  Buller  said  that  he  entirely  agreed,  "that  if  the 
farmer  put  them  (turnips)  into  heaps  for  himself,  he  should  do  so  for  the  parson ;  but 
if  he  did  not  do  so  for  himself,  he  need  not  do  so  for  the  parson." 

If  this  be  the  law,  I  ask  again,  in  what  way  is  the  tithe  of  this  particular  com- 
modity to  be  taken ']  Then  I  consider  the  case  of  Dorman  v.  Sears  to  Ije  also  an 
authority  for  this  purpose.  I  cannot  but  consider  the  language  of  the  [139]  late  Chief 
Baron,  who  took  so  much  pains  as  he  seems  to  have  taken  in  this  case,  to  be  extremely 
important.  The  great  question  there  was  what  is  the  second  question  in  this  case  :  but 
in  speaking  of  the  tithe  in  question,  the  late  Lord  Chief  Baron  says,  "  the  tithe  claimed 
is  in  the  nature  of  an  agistment  tithe  :  "  and  I  should  think  that"  that  can  be  the  only 
way  in  which  this  tithe,  if  the  title  to  it  can  be  supported  at  all  by  this  plaintiff,  can 
be  taken.  If  it  be  a  tithe  of  this  description,  it  follows  of  course,  whoever  may  be 
entitled  to  it,  whether  it  be  a  person  in  the  situation  of  the  plaintiff,  or  the  rector,  or 
the  vicar,  that  a  title  to  it  cannot  be  supported  on  this  ground  ;  because  it  is  perfectly 
established,  that  a  title  to  tithe-hay  can  confer  no  title  to  agistment-tithe.  And,  there- 
fore, if  that  dictum  be  true  in  the  sense  in  which  I  think  it  is  to  be  understood,  there 
is  no  foundation  for  this  bill. 

I  am  very  far  from  saying,  that  this  defendant  is  not  bound  to  pay  tithe  of  these 
grasses  to  somebody  or  other  ;  but  I  am  not  bound  to  pronounce  to  whom.  Whether 
if  this  plaintiff"  had  brought  his  suit  forward  in  a  different  way,  with  better  evidence, 
he  might  not  have  made  out  his  case,  I  shall  not  say.  If  he  could  have  shewn  his  title, 
and  a  perception  of  all  the  tithes  of  every  description  of  this  particular  district,  I  think 
he  would  have  stood  in  the  situation  of  an  impropriator,  and  the  defendant  would  have 
been  obliged  to  make  out  a  title  in  somebody  else  by  evidence,  before  he  could  defend 
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himself  against  the  claim,  unless  he  had  relied  on  the  second  ground  stated  in  this 
hill.  But  from  all  these  questions,  whether  this  defendant  be  bound  to  pay  the  tithe 
at  all,  or  if  he  be,  to  whom  he  is  bound  to  pay  it ;  or  in  what  manner  it  shall  actually 
be  paid,  from  all  those  the  opinion  I  have  formed,  and  expressed,  relieves  me.  I  am 
not  called  on  to  decide  them  ;  I  must  leave  them  to  be  settled  by  some  other  parties 
in  another  suit.  The  result  of  the  whole  of  this  is,  that  the  plaintiff,  having  been 
bound  to  shew,  that  [140]  without  usage  of  any  kind,  or  any  actual  perception,  the 
mere  title  to  the  tithe  of  grain  and  hay  entitled  him  as  a  necessary  consequence  to  this 
species  of  tithe,  has  not  succeeded  in  establishing  that  proposition.  The  cases  which 
have  been  cited  for  the  purpose,  contain  loose  dicta  undoubtedly,  which  may  be  so 
applied ;  and  at  first  sight  (particularly  if  the  marginal  notes  only  be  referred  to), 
appear  to  import  such  a  doctrine.  But  when  they  are  examined  to  the  bottom,  and 
especially  when  the  records  are  looked  at,  it  is  found  that  they  lead  to  no  such  con- 
clusion. So  likewise  every  principle  of  good  sense  seems  to  imply  the  contrary,  from 
the  impossibility  of  taking  this,  in  the  same  manner  as  tithe  of  hay  is  taken.  The 
conclusion  to  which  all  this  of  necessity  brings  me  is,  that  the  plaintift'  has  not  made 
out  his  case,  and  therefore  that  the  bill  must  be  dismissed. 

On  the  application  of  Martin,  H.,  his  Lordship  added  "  with  costs." 

Jervis  then  asked  for  a  case  for  the  opinion  of  a  Court  of  Law  :  for  though  this  case 
had  not  been  provided  for  by  the  late  act  of  parliament,  authorizing  his  Lordship  to 
sit  alone  in  equity,  it  was  in  analogy  to  what  was  done  by  the  Master  of  the  Rolls,  and 
the  Vice  Chancellor.  He  also  submitted,  that  from  his  Lordship's  opinion  as  stated, 
the  question  of  costs  could  not  be  quite  clear. 

Lord  Chief  B.\ron.  I  have  not  doubt  enough  upon  the  matter  for  that ;  I  do  not 
find  from  the  opinions  of  the  other  judges  with  whom  I  have  conversed,  that  it  should 
be  the  subject  of  a  further  proceeding.  If  I  were  to  refuse  costs,  on  the  principle  of 
their  defence  being  wrong  on  the  second  point,  I  should  be  obliged  to  go  into  it,  which 
I  would  rather  avoid. 

Bill  dismissed  with  costs. 

[141]  Spence,  on  a  subsequent  day  in  this  term,  applied  to  have  these  words, 
"  without  prejudice  to  another  application,"  made  a  part  of  the  decree  ;  but  the  applica- 
tion was  refused. 


R\RRis  V.  FiN'CH,  AND  OTHERS.  April  26th,  1824. — Devise  of  real  estates  to  the 
testator's  daughter  for  her  life,  with  remainder  to  his  two  sons  in  fee  ;  and  in 
case  the  daughter  should  leave  any  child  or  children  living  at  her  death,  then  he 
directed  that  the  two  sons  or  their  heirs,  should  pay  to  such  child  or  children, 
2001.  equally  between  them,  as  they  should  severally  attain  the  age  of  twenty-one, 
and  interest  for  the  same,  until  the  said  legacy  should  become  due,  toward  their 
maintenance  and  bringing  up.  The  daughter  left  one  child  surviving  her,  which 
lived  for  several  years,  but  died  an  infant,  no  interest  having  been  paid  on  the 
legacy  during  its  life-time.  On  a  bill,  filed  by  the  father  as  personal  representative 
of  the  child — Held,  that  he  was  entitled  to  recover  the  interest  on  2001.,  from 
the  death  of  the  mother  to  the  death  of  the  child ;  and  that  the  interest  was  a 
charge  on  the  real  estates. 

William  Finch  being  seised  in  fee  of,  or  otherwise  absolutely  entitled  to,  divers 
lands  and  tenements,  duly  made  his  last  will  and  testament,  bearing  date  the  9th  of 
September,  1791  ;  and  thereby  devised  said  lands  and  tenements  to  his  daughter  Ruth 
Finch,  after  the  decease  of  his  wife,  for  the  term  of  her  natural  life  ;  and  after  her 
decease,  to  his  two  sons,  Thomas  Finch  (a  defendant)  and  William  Finch,  their  heirs 
and  assigns  for  ever,  as  tenants  in  common.  The  testator  afterwards  duly  made  and 
published  a  codicil  to  his  said  will,  bearing  date  the  26th  October,  1791,  which  con- 
tained the  following  clause,  upon  which  the  only  question  in  this  cause  arose. 

"  I,  William  Finch,  of  Ashstead,  &c.,  do  publish  and  declare  this  to  be  a  codicil  to 
my  last  will  and  testament ;  and  to  be  deemed  and  taken  as  part  thereof.  Whereas 
in  and  by  my  said  will,  bearing  date  the  9th  day  of  September  last,  I  gave  and  devised 
to  my  daughter  Ruth  Finch,  after  the  decease  of  my  said  wife,  the  several  estates 
therein  mentioned,  for  and  during  the  term  of  her  natural  life — now  my  mind  and 
will  is,  that  in  case  she  shall  have  any  child  or  children  living  at  her  decease,  lawfully 
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begotten,  that  then  my  said  sons  William  and  Thomas  Finch,  or  their  heirs,  shall  pay 
to  such  child  or  children,  equally  between  them,  the  sum  of  2001.  as  they  shall  severally 
attain  the  age  of  twenty-one  years,  and  that  they  [142]  do  pay  interest  for  the  same 
until  the  said  legacy  shall  become  due  and  payable,  towards  their  maintenance  and 
bringing  up."  The  testator  died  on  the  27th  of  November,  1791.  Ruth  Finch,  his 
widow,  died  the  I7th  of  June,  1792.  The  plaintifTin  this  cause,  and  Ruth  Finch,  the 
daughter,  intermarried  on  the  21st  July,  1796.  She  died  on  the  1st  July,  1804, 
leaving  a  daughter,  Mary  Harris,  the  only  child  surviving  her.  Mary  Harris,  the 
daughter,  died  on  the  20th  May,  181G,  being  at  the  time  of  her  death  under  the  age 
of  twenty-one  years. 

No  part  of  the  interest  of  the  legacy  of  2001.  was  paid  during  the  life  time  of 
Mary  Harris,  towards  her  maintenance  and  bringing  up,  or  afterwards. 

The  bill  was  brought  against  Thomas  Finch,  and  the  executors  and  devisees  of  the 
undivided  moiety  of  the  freehold  estate,  under  the  will  of  William  Finch  (deceased), 
for  payment  of  the  interest  upon  the  legacy  of  2001.,  from  the  day  of  the  death  of  the 
plaintift''s  wife,  up  to  the  day  of  the  death  of  his  daughter. 

The  defendants,  by  their  answers,  admitted  all  the  facts  above  stated  ;  and  sub- 
mitted whether,  under  the  circumstances  of  the  case,  the  plaintiff  was  entitled  to  any 
and  what  sum  of  money  for  interest  on  the  said  sum  of  2001.  ;  and  in  case  the  Court 
should  be  of  opinion  that  he  was  entitled  to  any  interest,  then  they  insisted  that  they 
were  each  not  liable  to  pay  more  than  one  moiety. 

The  cau.se  now  came  on  for  hearing  on  the  bill  and  answer. 

Stuart,  for  the  plaintiff,  submitted,  that  if  the  legacy  had  been  a  vested  one,  the 
plaintiff'  would  be  clearly  entitled  to  the  interest.  The  only  question  was,  whether 
the  circumstance  of  its  being  contingent,  made  a  difTerence  in  this  respect.  He  had 
not  been  able  to  discover  that  this  identical  point  had  been  decided  in  any  ease  ;  but 
he  thought  that  it  fell  within  the  principles  of  the  determina-[143]-tions  in  Franklin 
V.  Green  (2  Vernon,  137),  Barlow  v.  Grant  (1  Vernon,  25-5),  and  Barton  v.  Cooke 
(5  Vesey,  jun.  461). 

The  defendants  did  not  appear. 

The  Lord  Chief  Baron,  aftei'  looking  into  the  cases,  was  of  opinion,  that  the 
plaintiff  had  made  out  a  case  for  relief,  and  allowed  him  to  take  a  decree  nisi,  in  the 
absence  of  the  defendants. 

Da  VIES,  Clerk,  v.  Moseley  and  Others.  Gray's  Inn  Hall.  April  27th,  1824.— A 
parochial  or  vicarial  modus  of  2d.  a  cover  for  every  cover  of  clover,  and  so  in 
proportion,  found  by  a  jury,  concurrently  with  another  modus  of  2d.  yearly  for 
every  day's  math  of  hay,  and  so  in  proportion,  is  good. 

[S.  C.  13  Price,  423.     For  earlier  proceedings  see  1821,  9  Price,  211.] 

Bj'  a  decree  in  this,  which  was  a  vicar's  suit  for  tithes,  pronounced  July  18th, 
1821,  an  issue  was  directed  by  the  late  Lord  Chief  Baron  Richards,  to  try  the  existence 
of  two  moduses,  set  up  by  the  answers  of  the  defendants ;  viz.  2d.  yearly  for  every 
day's  math  (acre)  of  hay,  and  so  in  proportion,  &c.  in  lieu  of  the  tithe  in  kind  of  hay 
yearly  arising,  &c. ;  and  2d.  a  cover  (two-thirds  of  an  acre)  for  every  cover  of  clover, 
and  so  in  proportion,  &c.,  in  lieu  of  tithe  in  kind  of  clover.  On  the  trial  of  the  issue 
at  the  summer  assizes  1821,  for  Monmouth,  the  jury  found  a  verdict  affirming  both 
moduses.  In  the  ensuing  term,  the  defendant  at  law  (plaintiff' in  equity)  obtained  an 
order  calling  on  the  plaintiffs  to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  had,  on  the  ground  that  inadmissible  evidence  had  been  received  at 
the  trial ;  which  was  discharged.  The  cause  standing  in  the  paper  this  day  for  further 
directions  on  the  equity  reserved, — 

Jervis  and  Roupell,  for  the  plaintiff'  in  equity,  submitted,  [144]  that  the  Court 
ought  not  to  confirm  the  finding  on  the  second  modus,  as  being  contrary  to  law.  It 
was  a  rule  of  law,  that  clover,  separate  and  distinct  from  other  grasses,  cannot  be  the 
subject  of  a  modus.  There  was  no  other  instance  of  an  issue  being  directed  to  try  a 
modus  for  that  article  alone,  and  specifically.  A  modus,  to  be  good,  must  have  existed 
immemorially  ;  but  red  clover  (which  must  be  taken  to  be  the  species  in  question  here) 
had  been  uniformly  considered  as  one  of  the  grasses  of  modern  introduction.  This 
objection  was  taken  in  Franklin  v.  Spilling  (3  Anst.  760),  and  IFood  v.  Harrison  (Ambler, 
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563.  3  Wood's  Deer.  250.  3  Gwyl.  970).  That  it  was  not  indigenous,  was  proved  by 
the  fact  of  the  crop  exhausting  itself  in  two  or  three  years.  However,  clover,  when 
cut  and  reared,  was  hay,  and  would  be  covered  by  a  modus  for  hay ;  and  as  a  day's 
math,  and  a  cover  are  ditt'erent  quantities,  two  moduses  were  found  here,  varying  in 
amount,  and  inconsistent  one  with  the  other,  for  one  and  the  same  thing. 

Martin,  H.  and  Knight,  contra,  contended  that  the  present  application  was  alto- 
gether irregular.  The  parties  now  appeared  for  further  directions  on  the  equity 
reserved,  and  the  validity  or  invalidity  of  the  modus  was  not  at  all  in  question.  The 
proceeding  should  be  the  subject  of  a  regular  re-hearing,  or  appeal,  even  if  the  modus 
were  bad.  But  it  was  good  ;  for  clover  existed  and  was  known,  and  might  have  been 
the  sul'ject  of  an  agreement  in  this  country,  before  the  time  of  legal  memory.  Bertie 
v.  Beaumont  ("3  Price,  3  '3),  Stokes  v.  Morpan  (i  Wood's  Deer.  499).  In  the  former 
case.  Lord  Chief  Baron  Thomson  expressly  .said  it  was  indigenous.  The  goodness  of 
the  modus  was  necessarily  implied  in,  and  established  by  the  transmission  of  the 
question  for  the  decision  of  a  jury  ;  for  the  late  Lord  Chief  Baron  would  [145]  not  have 
directed  an  issue  perfectly  immaterial,  and  useless. 

Jervis,  in  reph',  said  that  when  the  issue  had  been  directed,  he  had  stated  that  he 
would  bring  the  question  of  the  invalidity  of  the  modus  at  some  time  or  other  before 
the  Court,  and  the  late  Lord  Chief  Baron  observed  that  that  might  be  a  question  at 
a  future  time. 

Alexander,  L.  C.  B.  I  do  not  think  that  I  ought  to  dispose  of  a  case  of  this 
nature  without  looking  into  the  cases ;  but  it  shall  not  be  delayed.  I  am  satisfied 
that  the  late  Chief  Baron  must  have  felt  that  there  might  have  been  such  a  modus,  or 
he  would  not  have  directed  this  issue. 

Exchequer  Chamber,  May  I7th. — His  Lordship  delivered  judgment  this  day. 

Alexander,  L.  C.  B.  (Having  stated  the  facts  of  the  case.)  The  argument  is, 
that  there  can  be  no  modus  for  tithe  of  clover  made  into  hay,  independent  of  and 
ditferent  from  a  modus  for  tithe  of  hay  generally,  inasmuch  as  clover  is  a  species  of 
produce  introduced  into  this  country  since  legal  memory,  that  is,  since  the  transporta- 
tion of  Richard  1st  to  the  Holy  Land.  It  would  certainly  place  a  record  of  this  Court 
in  a  very  singular  situation,  if  that  were  done  which  is  sought  for  hy  this  plaintiff. 
Admitting  the  proposition  advanced  on  his  part,  it  would  not  be  strictly  and  properly 
a  rule  of  law,  but  a  presumption  of  fact ;  a  conclusion  of  law  from  a  presumption  of 
fact,  that  there  existed  no  clover  in  this  country  before  the  time  of  legal  memory. 
Now  it  would  be  very  odd  to  act  on  a  conclusion,  founded  upon  a  mere  presumption, 
in  the  teeth  of  the  finding  of  a  jury  to  the  contrary.  Because,  when  they  find  a 
modus  for  clover,  they  find  that  there  was  such  a  production  in  this  country  before 
legal  memory,  and  that  there  is  such  a  custom  respecting  it,  as  that  which  is  al-[146]- 
leged  in  this  suit.  Their  attention  was  particularly  directed  to  it,  and  they  arrived  at 
a  conclusion  negativing  the  proposition  advanced  on  the  part  of  the  plaintiff.  One  or 
other  of  these  two  things  must  give  way ;  either  the  issue  should  never  have  been 
directed,  or  there  can  be  no  such  invariable  rule  of  law  as  that  contended  for.  How- 
ever. I  will  not  get  rid  of  the  application  on  this  ground  ;  but  by  referring  to  authorities. 
There  is  a  material  case  reported  in  Ambler,  and  also  in  Gwyllim,  and  in  Wood, 
JFood  V.  Harrison.  In  that  case,  the  bill  was  for  hay  made  of  clover  of  the  second 
growth  ;  the  occupiers  insisted  on  a  modus  of  making  the  tithes  of  the  first  crop  into 
hay,  and  into  great  cocks,  in  order  to  excuse  them  from  paying  tithe  of  the  second 
crop.  That  was  the  issue  between  the  parties.  The  argument  on  the  part  of  the 
plaintiff  was,  that  the  modus  was  bad,  being  laid  for  clover ;  and  it  was  supported 
by  a  proposition  similar  to  that  which  has  been  urged  here  for  the  same  purpose. 
And  the  case  was  very  properly  cited  in  this  argument.  On  the  other  hand,  it  was 
contended,  that  laying  the  modus  for  clover  was  merely  an  impropriety  of  expression. 
The  Barons  are  reported  to  have  said,  "  that  the  modus  as  laid  was  not  bad  ;  for 
though  clover  was  of  modern  date  in  respect  of  long  antiquity,  yet,  as  it  was  a  species 
of  grass,  it  would  have  been  covered  by  a  general  modus  for  grass  made  into  hay.  It 
was  to  be  considered  only  as  a  mistake  in  expression,  and  the  modus  ought  to  be 
tried."  But  it  is  stated  that  the  issue  was,  at  the  instance  of  Mr.  Baron  Perrott, 
directed  generally  for  grass  made  into  hay.  It  is  undoubtedly  very  fair  in  this  contestatio 
litis,  to  cite  this  case,  to  say  that  the  question  arose  there,  and  that  the  particular 
modus  was  considered  objectionable.  But  even  according  to  this  report  of  the  case, 
the  question  turned  only  on  the  language  in  which  the  issue  ought  to  have  been  directed ; 
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and  it  was  very  easy  for  the  Court  to  direct  it  in  one  way  or  the  other,  for  the  purpose  of 
re-[147]-nioving  doubt.  But  it  seems,  that  there  must  be  some  inaccuracy  in  the  state- 
ment in  Ambler  ;  for  it  appears  to  me,  that  the  issue  was  expressly  directed  to  try  the 
modus  for  clover :  and  in  Wood  (3,  2.53)  the  i.ssue  expressed  on  the  record  is  stated 
thus  :  "  whether  it  was  the  custom  of  the  parish  of  Hemsworth,  &c.  for  time  immemorial 
used,  for  the  tenants  and  occupiers  of  lands,  &c.  at  their  own  expence,  to  cut  and 
make  the  first  crop  of  clover  grown  thereon  into  hay  and  great  cocks  ;  and  to  render 
and  pay  to  the  rector,  &c.,  bis  tenant  or  farmer,  the  tenth  part  or  tithe  of  the  second 
crop  of  clover,  grown  upon  the  same  lands,  and  cut  and  made  into  hay  in  the  same 
year."  So  that,  ultimately,  there  does  not  seem  to  have  been  any  objection  to 
expressing  the  issue  in  that  way.  The  question  also  directly  arose  in  Bertie  v. 
Beaumont.  The  moduses  stated  there,  at  present  material,  were  "  6d.  an  acre  for  hay, 
for  every  acre  of  ancient  meadow  land,  in  lieu  of  tithe  of  all  grass  or  hay  of  such 
land  ;  and  4d.  an  acre,  for  every  acre  of  land  sowed  or  planted  with  any  kind  of  grass 
seed  used  for  the  encrease  of  hay  and  grass,  and  the  improvement  of  tillage,  if  cut  or 
mowed,  in  lieu  of  tithe  of  grass  or  hay  of  such  land."  There  the  two  moduses  were 
different;  and  to  obviate  the  same  sort  of  objection  which  has  been  made  on  this 
occasion,  Lord  Chief  Baron  Thompson  says,  "That  evidence  is  clear  and  distinct  as  to 
the  payment  of  the  moduses  for  the  hay,  according  to  the  different  quality,  and  no 
objection  has  been  made  to  them  as  laid  ;  for  though  the  improvement  of  cultivation 
of  hay  by  the  introduction  of  many  artificial  glasses  may  be  modern,  yet  there  were 
at  that  time  indigenous  grasses  and  seeds,  such  as  clover  and  some  others,  which  most 
probably  were  used  in  the  same  manner  to  improve  the  hay."  The  very  objection 
made  in  this  case  was  there  overruled.  But  from  all  the  enquiries  which  I  have  been 
able  to  make  among  agriculturists,  my  undoubted  opinion  is,  that  clover  is  indigenous 
to  this  [148]  country.  I  should  be  very  glad  to  avoid  leaving  any  thing  inaccurate 
on  the  record  of  the  Court,  if  it  appeared  to  me  to  be  such  ;  but  I  think  that  there  is 
no  solid  ground  for  the  objection  which  has  been  taken.  The  result  of  the  trial  shews 
that  the  two  commodities  alleged  to  be  the  same,  are  different.  I  admit  that  clover 
grass  would  be  covered  by  another  modus,  such  as  that  which  exists  here ;  but  it  does 
not  follow  from  that,  that  if  there  were  such  a  production  in  this  country  as  clover, 
from  beyond  time  of  legal  memory,  there  might  not  be  a  distinct  modus  in  respect  of 
clover.  The  jury  have  found  it  so ;  that  is  the  efi"ect  of  their  finding.  Their  verdict 
is  an  answer  to  all  the  objections  against  the  custom  ;  I  can  entertain  no  doubt 
respecting  it,  and  I  feel  that  I  ought  to  make  a  decree  according  to  it. 
Decree  according  to  the  verdict. 


Mackaness  v.  Johnstone.  Gray's  Inn  Hall.  April  28th,  1 824.— When  the  plaintiff's 
solicitor  serves  the  defendant's  solicitor  with  a  subpoena  to  hear  judgment,  and 
obtains  an  undertaking  from  him  to  appear,  and  the  plaintiff  makes  default  at 
the  hearing;  on  defendant's  exhibiting  an  affidavit  of  these  facts,  the  bill  will  be 
dismissed  with  costs. 

This  cause  stood  in  the  paper  for  hearing,  but  the  plaintiff  did  not  appear. 

Clayton,  for  the  defendant,  exhibited  an  affidavit,  stating  that  the  solicitor  for  the 
plaintiff'  had  served  the  solicitor  for  the  defendant  with  a  subpoena  to  hear  judgment, 
and  had  obtained  from  him  an  undertaking  on  behalf  of  his  clients  to  appear  at  the 
hearing.     He  therefore  applied  to  have  the  bill  dismissed  with  costs. 

The  Lord  Chief  Bakon,  having  referred  to  the  clerks  in  Court,  as  to  the  regu- 
larity of  the  practice,  granted  the  application,  and  dismissed  the  bill  with  costs. 

Bill  dismissed  with  costs. 


[149]  Archdeacon  and  Others  v.  Bowes  and  Others.  Gray's  Inn  Hall. 
April  27  &  28,  1824. — Decree  made  on  further  directions  prayed  by  a  defendant 
against  a  co-defendant,  the  plaintiff  being  out  of  court.— Mortgagee  let  into 
possession  by  the  mortgagor,  till  he  should  be  paid  the  sum  lent  and  interest, 
overpaid  in  two,  and  holding  over  thirty-four  years  longer,  charged  with  the 
balance,  and  interest  from  the  date  of  a  notice  to  pay  the  receipts  to  a  prior 
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mortgagee. — Only  4  per  cent,  interest  allowed,  though  the  overpaid  mortgagee 
had  purchased  two  small  shares  of  a  prior  mortgage  on  the  same  estate  which  had 
been  paid  off  with  interest  at  5  per  cent. — Mortgagee  in  possession  entitled 
to  costs  incurred  by  him  in  that  character,  but  charged  with  the  costs  of  sub- 
sequent proceedings,  rendered  necessary  by  his  conduct  when  overpaid. 

[S.  C.  13  Price,  353.     Distinguished,  Snagg  v.  Frith,  1846,  9  Ir.  Eq.  R.  285 ; 
S.  C.  nomine  Snagg  v.  Frizell,  3  Jo.  &  Lat.  383.] 

In  1770,  Andrew  Robinson  Bowes  (since  deceased)  mortgaged  an  estate  called 
Benwell  in  Northumberland,  to  B.  Randall  and  J.  J.  Harvey,  for  securing  12,5001.  and 
interest.  By  indentures  of  lease  and  release,  bearing  date  17th  and  18th  April,  1772, 
and  23d  October,  1775,  he  mortgaged  the  same  estate  for  44001.  and  interest,  to 
Aubone  Surtees  (since  deceased)  in  trust,  for  the  benefit  of  nine  of  the  children  of 
William  Archdeacon  (since  deceased)  in  equal  shares.  This  was  known  by  the  name 
of  the  Archdeacon  mortgage. 

In  1783,  the  estate  was  mortgaged  to  Joseph  Lamb  for  16341.  and  interest. 
In  1784,  the  same  premises  were  conveyed  by  mortgage  securities  to  William 
Gibson  for  75001.;  in  respect  of  25831.  19s.  9d.  of  which,  (being  the  balance  of  the 
mortgage  debt  to  Randall  and  Harvey,  which  was  then  paid  oflP,)  he  became  the  first 
incumbrancer  ;  and  in  respect  of  49161.  Os.  3d.,  the  residue,  the  fourth. 

In  April,  1786,  a  fifth  mortgage  of  the  same  estate  was  made  to  John  Wright,  a 
late  defendant,  for  12001.,  and  interest  at  5  per  cent.  The  mortgage  deed  contained 
a  special  covenant  for  entry  and  possession,  with  power  for  the  mortgagee,  his 
executors,  &c.  to  receive  the  rents  and  profits  "  until  he  or  they  should  be  fully  paid 
and  reimbursed  the  said  sum  of  12001.  and  interest  that  should  become  due  and 
payable  in  respect  thereof."  And  the  mortgagor  also  agreed  to  allow  the  mortgagee, 
his  executors,  &c.  all  such  costs,  charges,  and  expences,  as  he  or  they  might  be  put  to, 
by  reason  of  their  lawfully  acting  under  any  of  the  poweis  given  by  the  said  indenture. 
j".  W.  entered  into  the  possession,  and  the  receipt  of  the  rents  and  profits  of  [150]  the 
greater  part  of  the  premises  demised  by  the  indenture ;  and  received  from  twelve  of 
the  tenants  the  half  year's  rent  due  from  them  at  Ladyday  then  last.  In  February, 
1794,  a  sixth  mortgage  of  the  Benwell  estate  was  executed  to  Thomas  Bowes  (since 
deceased),  a  late  defendant,  to  secure  a  sum  of  28951.  15s.  Id.,  for  which  a  judgment 
had  been  obtained  by  him  against  the  mortgagor,  with  interest  at  4  per  cent.  And  in 
the  .same  year,  it  was  mortgaged  for  the  seventh  and  last  time  to  Hannah  Gibson,  then 
the  first  and  fourth  incumbrancer,  for  59831.  and  interest.  In  1789,  notice  had  been 
given  by  Mrs.  Gibson,  the  first  mortgagee,  to  J.  W.  (who  was  tenant  of  a  small  part 
of  the  mortgaged  estate),  with  the  other  tenants,  to  pay  rents  to  her,  which  he  refused 
to  do.  In  May,  1790,  J.  W.  purchased  one-ninth  share  of  the  Archdeacon  mortgage, 
and  all  arrears  of  interest,  from  one  of  the  children  entitled  to  it,  for  a  consideration 
of  4501.  ;  and  in  April,  1792,  another  ninth  share,  from  another  child,  for  a  like  con- 
sideration. In  1794,  T.  Bowes,  the  sixth  mortgagee,  wrote  and  sent  a  letter  to 
Wright  in  the  following  terms  :  — 

"  Sir, — The  situation  of  Mr.  Bowes's  affairs  is  such,  that  unless  some  speedy 
measuies  are  adopted,  the  interest  of  money  will  eat  out  the  principal.  Your  want 
of  inclination  to  assist  in  bringing  matters  to  an  amicable  determination,  obliges  me 
to  trouble  you  on  the  present  occasion,  and  to  acquaint  you,  that  as  Mr.  Bowes  has 
(in  addition  to  my  judgment,  which  you  were  long  since  well  acquainted  with,)  by 
indenture  of  assignment,  bearing  date  the  17th  day  of  February  last,  demised  to  me 
his  estate  at  Benwell,  for  securing  the  sum  of  28951.  15s.  Id.  and  interest;  I  request 
that  you  will  immediately  pay  the  receipts  and  produce  of  such  part  of  Benwell  as 
have  come  to  your  hands  (since  the  notice  that  was  some  years  since  given  you  by 
Mr.  Robert  Pearson  as  agent  to  Mrs.  Hannah  Gibson)  to  the  said  Mrs.  Gibson,  as  first 
mortgagee  [151]  on  the  Benwell  estate,  in  aid  of  the  subsequent  incumbiancers  :  and 
in  default  thereof,  I  beg  leave  to  inform  you,  that  I  shall  insist  on  your  making  annual 
rests,  and  accounting  for  interest  for  every  shilling  received,  or  to  be  received  by  you 
from  the  Benwell  estate,  since  you  received  such  notice ;  and  I  also  inform  you,  that 
I  shall  resist  the  allowance  to  you  of  any  payments  whatsoever,  which  may  be  stated 
by  you  in  your  accounts,  as  made  to  yourself,  or  any  person  or  persons  whomsoever, 
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other  than  the  said  Mrs.  H.  Gibson.     I  am  sorry  that  you  oblige  me  to  give  you  this 
notice.     I  am,  Sir,  &e."  (Signed)         "Thomas  Bowes. 

"October  21,  1794. 

"P.S. — You  will  please  to  keep  this  letter. 

"  To  Mr.  John  Wright." 

In  May,  1795,  the  bill  in  this  cause  was  filed  by  W.  C.  Archdeacon  and  others 
entitled  to  three  ninth  shares  of  the  Archdeacon  mortgage,  for  redemption  or  fore- 
closure, against  A.  R.  Bowes,  the  mortgagor,  Mrs.  Gibson,  as  first,  fourth,  and  seventh 
mortgagee  ;  J.  Lamb,  as  third  mortgagee  ;  J.  Wright,  as  fifth  mortgagee,  and  pur-chaser 
of  two  ninth  shares  ;  and  the  parties  entitled  to  the  remaining  four  ninth  shares  of 
the  Archdeacon  mortgage.  J.  W.  put  in  an  answer,  whereby  he  said,  that  having 
previously  acted  as  his  attorney  or  agent,  the  mortgagor  employed  him  in  the  year 
1786  to  receive  some  of  his  Ben  well  rents,  at  the  usual  poundage;  and  that  he 
accordingly  received  the  rents  from  several  of  the  tenants,  and  accounted  for  them 
to  him,  till  the  notice  given  by  Mrs.  G.  in  1789  ;  from  which  time  the  tenants  paid 
him  no  moi-e  rent,  except  one,  who  continued  to  pay  him  a  yearly  rent  of  251.  for 
a  house  not,  as  he  believed,  comprised  in  her  mortgage.  He  admitted,  that  he 
received  notice  himself,  as  tenant  of  a  field,  to  paj'  no  more  rent  to  the  mortgagor, 
but  to  pay  in  future  to  Mrs.  G.  ;  and  that  "considering  himself  as  a  mortgagee  in 
possession,"  he  refused  to  pay  it  to  her,  and  had  ever  since  given  credit  for  it  [152] 
in  his  account  with  the  mortgagor.  He  believed,  that  Mrs.  6.  had,  since  the  time  of 
the  notice,  received  the  rents  of  all  the  premises  comprised  in  the  mortgage,  except  the 
said  field,  the  mansion  house,  gardens,  plantations,  and  parks,  two  free-stone  quarries, 
and  a  cottage-house,  which  were  not  let  to  any  tenant  since  the  year  1786.  The 
answer  further  stated,  that  the  crop  of  the  Parks  was  annually  sold,  or  otherwise 
disposed  of  as  circumstances  required,  and  the  money  arising  from  the  produce 
accounted  for  by  the  defendant  to  A.  R.  B.,  until  he  was  informed  that  one  or  more 
executions  were  issued  against  the  said  A.  R.  B. ;  on  which  he  thought  it  would  be 
prudent  to  prevent,  so  far  as  he  legally  might,  any  other  creditor  from  taking  the 
produce  in  preference  to  himself,  who  was  both  a  mortgagee,  and  a  bond  and  simple 
contract  creditoi'  to  a  great  amount,  and  therefore  he  resolved  to  take  possession  of  the 
said  Park  as  a  mortgagee,  and  to  apply  the  rent  thereof  solely  in  discharge  of  the 
principal  and  interest  due  on  his  mortgage;  and  that  accordingly,  in  the  year  1794, 
he,  in  his  own  name,  cut  the  crop  of  hay  then  growing  on  the  park,  and  took  awaj' 
and  converted  part  thereof  to  his  own  use;  that  in  the  (then)  present  year,  he  sold 
the  crop  growing  on  the  Park,  and  the  after  eatage,  for  1611.  ;  that  he  had  received 
various  sums  of  money  as  rent  for  the  quarries  and  cottage,  but  had  given  credit  for 
them  in  his  account ;  and  that  he  had  frequently  applied  to  the  mortgagor  to  join 
in  some  proper  and  reasonable  plan  for  the  sale  of  the  premises.  In  1796,  on  the 
motion  of  the  plaintifi's,  which  was  opposed  by  J.  W.,  a  receiver  was  appointed  of  all 
the  premises  not  in  the  possession  of  the  first  mortgagee.(«)  Subsequently  to  this, 
in  consequence  of  the  number  of  parties,  the  suit  became  several  times  abated,  and 
four  bills  of  revivor  and  supplement  were  filed  previous  to  the  original  deci'ee.  The 
cause  [153]  came  to  a  hearing  in  1801,  and  a  decree  was  made  referring  it  to  the 
Deputy  Remembiancer  to  make  the  usual  enquiries  as  to  the  several  mortgages,  and 
to  state  their  respective  priorities  ;  and  to  take  an  account  of  the  rents  and  profits 
of  the  mortgaged  premises  received  by  defendant  J.  W.,  and  to  state  in  what  capacity 
he  received  the  same.  In  pursuance  of  the  decree,  interrogatories  were  allowed  for 
the  examination  of  defendant  J.  W.,  but  he  put  in  no  answer  to  them  ;  nor  did  he 
produce  any  deeds,  books,  or  papers,  though  required  to  do  so.  But  two  charges  left 
by  the  plaintifTs'  late  solicitor  were  attended  upon  by  his  solicitor.  The  Deputy 
Remembrancer  made  his  report  on  the  16th  March,  1803;  and  after  stating  the 
amounts  and  priorities  of  the  mortgages  respectively,  and  that  the  first  had  been  paid 
off  in  Nov.  1794,  he  found  "that  defendant  J.  W.  had  received  for  net  rents  and 
profits  of  the  mortgaged  premises  13401.  14s.  2d.  :  and  that  he  had  received  the  same 
as  mortgagee."  In  December,  1804,  the  cause  being  heard  for  further  directions  on 
the  report,  a  decree  was  made  for  redemption  or  foreclosure  of  the  several  mortgagees 

(a)  Vide  3  Anst.  752  ;  where  this  proceeding  in  the  cause  is  reported. 
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in  succession,  and  finally  of  the  mortgagor,  with  the  usual  directions  for  taking  the 
accounts  on  each  mortgage  in  the  event  of  redeeming  the  prior  mortgages,  &c.  &c. ; 
and  directing  that  the  Deputy  Eemembrancer  should  take  an  account  of  the  rents 
and  profits  of  the  mortgaged  premises  received  by  said  defendant  J.  W.  unaccounted 
for  in  his  said  report,  and  also  an  account  of  the  principal  and  interest  on  the  afore- 
said mortgage,  and  make  annual  rests  therein.  J.  W.  died  in  1S06,  having  by  his 
will  appointed  his  son  William  Wright  sole  executor.  In  1807,  a  bill  of  revivor  and 
supplement  was  filed  by  the  assignees  of  Peter  Archdeacon  (deceased),  who  had  become 
a  bankrupt ;  to  which  W.  W.  put  in  an  answer,  whereby,  as  executor  of  J.  W.,  he 
claimed  to  be  entitled  to  the  principal  sum  of  12001.  and  interest,  as  a  mortgagee  of 
the  estate  in  the  bill  mentioned.  In  the  year  1814  the  executors  of  Lamb,  the  third 
mortgagee,  [154]  were  foreclosed  absolutely.  In  April,  1815,  Robert  Pearson,  executor 
of  Mrs.  Gibson,  paid  into  Court,  as  fourth  mortgagee,  the  total  balance  due  in  respect 
of  the  Archdeacon  mortgage,  out  of  which  the  plaintiffs  were  paid  what  was  due  to 
them  in  respect  of  their  shares.  Several  other  abatements  and  revivals  of  the  suit 
had  taken  place  from  the  year  1808  to  1815  inclusive,  and  decrees  and  orders  had 
been  from  time  to  time  made  for  carrying  on  the  accounts  and  enquiries.  In  February 
1817,  a  sum  of  51251.  12s.  lOd.  consols  was  transferred  to  W.  Wright,  in  discharge 
of  his  two  ninth  shares  of  the  Archdeacon  mortgage ;  and  in  the  ensuing  November, 
he,  as  fifth  mortgagee,  obtained  an  order  to  enlarge  the  time  for  his  redeeming  the 
fourth  mortgagee.  By  a  general  order  of  transfer,  of  the  3d  November,  1820,  the 
cause  was  transferred  to  Master  Spranger.  The  account  directed  by  the  decree  of 
1804,  of  rents  unaccounted  for  by  the  late  J.  W.,  not  having  been  carried  on  by 
defendant  W.  W.,  who  as  fifth  mortgagee  ought  to  have  prosecuted  the  decree,  the 
enquiry  was  prosecuted  in  Hilary  term,  1822,  by  defendant  T.  Bowes,  the  sole  executor 
of  Dorothy  Bowes,  a  late  defendant,  the  sole  executrix  of  the  late  defendant  T.  Bowes, 
the  sixth  mortgagee. 

The  Master  made  his  first  report  in  May,  1822 ;  and  after  detailing  various  pro- 
ceedings in  the  cause,  he  found  that  under  a  decree  in  the  Court  of  Chancery,  of 
August,  1810,  in  another  suit  (Burke  and  Others  v.  Jones  ami  Others),  instituted  for 
establishing  the  will  of  the  mortgagor,  the  mortgaged  estate  had  been  sold  ;  and  that 
by  another  order  in  the  same  cause  in  August,  1817,  the  sum  due  to  Pearson  as 
assignee  of  the  second,  and  as  fourth  and  seventh  mortgagee,  had  been  paid  off,  with 
consent  of  the  third,  fifth,  and  sixth  mortgagees,  and  of  the  trustees,  and  parties 
interested  under  the  will  of  the  mortgagor,  and  of  his  heiress  at  law  ;  and  that  there 
were  then  standing  in  Court  in  trust  in  this  cause,  different  sums  which  were  applicable 
in  [155]  the  first  place  towards  payment  of  the  principal,  interest,  and  costs  then 
remaining  due  on  the  several  incumbrances  mentioned  in  the  decree  of  1804.  And 
after  taking  the  accounts  directed  by  that  decree,  he  found  that  the  late  defendant 
J.  W.  previous  to  the  16th  March,  1803,  had  received  for  net  rents  and  profits  of  the 
mortgaged  premises  the  sum  of  47011.  6s.  8d. ;  that  the  balance  due  on  his  mortgage 
on  the  21st  April,  1787,  was  only  3301.  14s. ;  that  the  principal  and  interest  due  in 
respect  thereof  had  been  fully  discharged  on  the  21st  April,  1788;  and  that  there 
remained  in  his  hands  on  that  day,  after  discharging  the  whole  of  the  principal  and 
interest,  the  sum  of  4581  Os.  4d.  And  he  found,  that  the  balance  due  in  March,  1803, 
after  deducting  certain  payments  allowed  him,  and  his  taxed  costs  of  this  suit,  amounted 
to  33031.  4s.  5d.  The  report  further  stated,  that  the  sum  of  62961.  14s.  9d.  was  the 
amount  of  principal,  interest,  and  costs,  due  on  the  late  defendant  T.  Bowes's  mortgage 
security.  By  a  decree  of  the  23d  May,  the  report  of  the  9th  May  was  confirmed  ; 
and  it  was  ordered  that  the  defendant  W.  W.  should  deliver  up  to  the  solicitor  for 
T.  Bowes,  all  deeds,  &e.  in  his  custody  or  power  relating  to  the  mortgaged  premises ; 
and  it  was  referred  back  to  the  Master  to  enquire  at  what  time  the  said  late  defendant 
J.  W.  had  notice  of  T.  B.'s  mortgage,  and  to  take  an  account  of  what  part  of  the  rents 
and  profits  had  been  received  previously  to  such  notice,  and  what  part  subsequently  ; 
and  also  an  account  of  the  rents  and  profits  received  by  the  said  late  J.  W.  subsequently 
to  the  16th  day  of  March  1803,  and  to  make  annual  rests  from  the  time  of  the  notice. 
And  the  court  declared,  that  what  should  be  found  due  from  the  said  late  J.  W.,  ought 
to  be  made  good  out  of  his  estate  ;  and  unless  the  defendant  W.  W.  should  admit 
assets  sufficient  to  pay  what  should  be  so  found  due,  the  Master  was  to  take  the  usual 
accounts  of  the  personal  estate  of  his  testator.  The  Master  [156]  was  also  directed 
to  take  an  account  of  the  rents  and  profits  received  by  the  defendant  W.  W.  since  the 
Ex.  Div.  IV.— 3 
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decease  of  his  testator,  and  in  taking  it  to  make  annual  rests.  And  it  was  ordered, 
that  the  said  defendant  should  pay  into  the  bank,  in  trust  in  this  cause,  what  should 
be  found  due  from  him  on  taking  the  said  last  mentioned  account.  And  all  further 
directions,  and  the  costs  of  this  suit  not  thereinbefore  directed  to  be  paid,  and  also  the 
question  of  interest  on  the  balances  from  time  to  time  in  the  hands  of  the  said  late 
defendant  J.  W.,  and  of  the  said  defendant  W.  W.,  were  reserved  until  after  the  said 
Master  should  have  made  his  report. 

Ill  pursuance  of  this  decree  the  Master  made  his  second  general  report  on  the  5th 
November,  1822,  whereby  he  found  that  the  portion  of  the  rents  and  profits  received 
previously  to  the  notice  of  October,  1794,  was  46251.  3s.  9d., — and,  after  deducting 
various  allowances  therein  particularised,  part  of  which  had  not  been  made  by  him 
before,  that  the  sum  of  16181.  8s.  9d.  was  the  balance  due  in  respect  of  the  rents  and 
profits  received  previously  to  the  notice  ;  and  the  sum  of  5091.  Ss.  4d.  the  balance  due 
in  respect  of  the  rents  and  profits  received  subsequently,  amounting  together  to  the 
sum  of  21271.  17s.  Id.  ;  and  that  W.  W.  having  admitted  assets,  he  had  not  proceeded 
to  take  the  account  of  the  personal  estate  of  his  testator.  And  he  found  the  sum  of 
2531.  Is.  6d.  to  be  the  balance  due  from  the  defendant  W.  W.,  in  respect  of  the  rents 
and  profits  received  by  him.  W.  W.  paid  the  sum  last  mentioned  into  the  bank,  in 
trust  in  the  cause.  The  funds  in  Court  in  this  cause  were'  carried  over  to  the  credit 
of  another  cau.se,  wherein  T.  B.  was  a  defendant ;  but  there  was  a  balance  left  of 
principal  and  interest  remaining  due  on  the  sixth  mortgage.  The  cause  was  in  conse- 
quence set  down  for  further  directions  on  the  last  report,  at  the  instance  of  defendant 
T.  B.,  and  heard  before  the  late  L.  C.  Baron  on  the  14th  and  18th  November,  1822; 
but  no  judgment  [157]  having  been  given  by  his  Lordship,  it  was  set  down,  and  came 
on  again  for  hearing  this  day.  The  following  were  the  only  directions  on  which  any 
question  was  raised. 

A  reference  back  to  the  Master  to  compute  interest  on  the  balance  of  16181. 
8s.  9d.,  from  the  21st  Octobei',  1794  (the  date  of  the  notice)  to  the  time  of  payment 
into  Court,  at  the  rate  of  5  per  cent,  per  annum. 

A  similar  refei-ence  to  compute  interest,  on  the  annual  balances  reported  due  from 
the  said  late  defendant  J.  W.,  subsequently  to  the  notice,  at  the  like  rate. 

A  declaration  that  what  shall  be  found  due  for  such  interest  ought  to  be  made 
good  out  of  the  estate  of  the  said  late  defendant  J.  W. 

A  reference  to  compute  interest  on  the  annual  balances  reported  due  from  defen- 
dant W.  W.,  at  the  like  rate. 

A  reference  to  tax  the  subsequent  costs  of  the  defendant  T.  Bowes  of  the  inquiries, 
and  of  taking  the  accounts  of  the  balances  and  rents  due  from  the  said  late  defendant 
J.  W.,  and  the  said  defendant  W.  W.,  directed  by  the  decree  of  the  23d  May,  1822  ; 
and  also  the  costs  of  hearing  this  cause  for  further  directions,  and  of  carrying  the 
order  now  prayed  for  into  effect. 

Martin,  H.,  and  Glyn,  for  the  defendant  Thomas  Bowes,  representative  of  the 
sixth  mortgagee. 

Sclater  for  the  defendant  S.  N.  Meredith,  acting  executor  of  the  late  defendant 
A.  E.  Bowes,  the  mortgagor,  deceased,  and  other  persons  in  the  same  interest  with 
the  defendant  T.  B. 

Pitt  for  the  defendant  Mary  Bowes,  the  heiress  at  law  and  residuary  legatee  of 
the  mortgagor,  also  in  the  same  interest. 

The  directions  asked  are  of  course,  except  on  two  points ;  which,  abstractedly 
considered,  are  1st.  Whether  a  satisfied  mortgagee  shall  pay  interest  on  balances, 
which  have  improperly  remained  in  his  hands  for  a  considerable  [158]  length  of  time ; 
and  if  so,  at  what  rate.  And  2ndly.  Whether  a  person  introduced  into  a  suit  originally 
as  a  mortgagee,  but  who  has  long  ceased  to  sustain  that  character,  shall  be  charged 
with  certain  costs  in  the  winding  up  of  the  suit,  which  costs  have  been  occasioned 
entirely  by  his  own  conduct.  Qunrrell  v.  Beckford  (1  Madd.  269),  Sherlock  v.  Lowe 
(cited  in  1  Irish  T.  R.  604),  and  Lord  TnmJeston  v.  Hamill  (I  Ball  &  Bate,  377),  are  all 
cases  of  a  mortgagee  in  possession  being  charged  with  interest  on  his  balances.  Interest 
then,  to  some  extent,  is  payable ;  and  there  is  no  rule  limiting  its  amount  to  4  per 
cent,  in  this  Court,  or  in  Chancery.  The  rate  of  interest,  in  a  great  degree,  depends 
upon  the  character  the  party  stands  in,  his  conduct,  and  the  length  of  time  the  money 
has  been  retained  in  his  hands.  With  respect  to  the  first,  J.  Wright,  having  been 
overpaid  his  own  mortgage  in  the  year  1788,  and  in  1790,  and  1792,  when  he  purchased 
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the  two  ninth-shares  of  the  Archdeacon  mortgage,  having  had  balances  in  his  hands 
greatly  exceeding  the  amount  of  the  purchase  money,  made  these  purchases  in  fact 
out  of  funds  belonging  either  to  the  subseciuent  incumbrancers,  or  the  mortgagor. 
The  notice  from  T.  Bowes  in  1794,  informed  him  that  he  would  be  charged  with 
interest,  if  he  did  not  immediately  account  for  the  rents  and  profits  :  and  its  effect 
was  to  make  him  an  accounting  party  to  the  next  claimants  on  the  estate.  Therefore, 
he  from  that  moment  became  a  trustee  for  the  subsequent  incumbrancers.  Now  the 
principle  on  which  Courts  of  Equity  have  charged  a  tru.stee  only  4  per  cent,  is,  that  it 
has  not  appeared  how  he  has  been  employing  the  money  ;  nor  that  he  has  been  making 
more  than  that  interest  himself.  But  here  it  clearly  appears,  that  the  trustee  has  been 
making  nearty  seven  and  a  half  per  cent.,  in  respect  of  his  shares  of  the  Archdeacon 
mortgage,  because  the  interest  from  time  to  time  found  due  became  principal ;  and 
interest  at  five  per  cent,  was  allow-[159]-ed  upon  the  accumulated  sum.  If  the  Court 
will  charge  him  only  four  per  cent.,  it  will  be  holding  out  a  premium  to  trustees  to 
retain  money  in  their  hands.  As  to  the  conduct  of  this  trustee,  it  was  most  gross  and 
oppressive  ;  and  when  the  great  length  of  time  during  which  the  father  and  son  have 
held  over  is  considered,  there  is  sufficient  in  the  circumstances  of  the  case  to  warrant 
the  Court  in  going  to  the  highest  possible  extent  of  interest.  There  are  numerous 
cases  in  which  the  Court  has  thought  right  to  give  five  per  cent.  In  Quarrell  v.  Bcckford, 
only  four  per  cent,  was  given  ;  but  this  case  is  much  stronger  than  that,  because  there 
there  was  an  arrear  of  interest  for  twenty-two  years  when  the  mortgagee  took  possession. 
This  mortgagee  never  was  out  of  possession,  and  his  interest  was  never  in  arrear. 
Beckford  simply  retained  money  ;  whereas  Wright  not  only  did  so,  but  received  very 
high  interest  on  a  part  of  what  he  retained.  Wright  the  executor  has  also  rendered 
himself  liable  to  pay  five  per  cent,  on  the  funds  he  received  ;  because  his  ignorance  of 
the  state  of  his  testator's  accounts,  or  his  negligence,  ought  not  to  operate  to  the  dis- 
advantage of  the  mortgagor,  or  the  subsequent  mortgagees.  2ndly.  The  costs  of  the 
enquiries  and  proceedings  subsequent  to  the  decree  of  May,  1822,  ought  to  be  borne 
by  the  executor,  because  they  were  all  occasioned  by  the  conduct  of  the  testator  and  of 
himself ;  their  costs  as  mortgagees  having  been  already  taxed,  and  the  question  of  the 
other  costs  being  here  entirely  open,  which  was  not  the  case  in  Quarrell  v.  Beckford. 

Koupell,  for  the  defendant   W.    Wright,  the  executor   of   J.   Wright,   the   fifth 
mortgagee. 

The  Court  cannot  make  any  order  in  the  state  in  which  this  cause  comes  on. 

When  a  cause  is  set  down  for  further  directions,  the  Court  must  have  a  plaintiff  and 

defendant  before  it.     Here  there  is  no  plaintiff,  for  the  plaintiffs  the  Archdeacons 

have  been  paid,  and  the  suit  as  to  them  is  out  of  Court.     It  is  retained  for  the  purpose 

of  [160]  administering  equities  to  defendants  in  the  absence  of  a  plaintiff.     But  it  is 

not  in  the  power  of  a  defendant  to  set  down  a  cause  for  further  directions  as  against 

another  defendant.     That  must  be  done  bj^  the  plaintiff.      Here  one  defendant  is  in 

effect  asking  a  decree  against  another.     The  form  which  should  have  been  adopted, 

is  a  petition  to  carrj'  the  decree  into  effect.     A  defendant  against  whom  a  cause  is 

thus  set  down,  may  be  entitled  to  his  costs  against  the  co-defendant  who  sets  it  down, 

but  he  cannot  receive  them  ;  because  there  is  no  mode  by  which  costs  can  be  obtained 

by  one  defendant  against  another  directly.     It  can  only  be  done  indirectly,  through 

the  medium  of  the  plaintiff  (vide  ante,  p.  97),  and  in  this  case  there  is  no  plaintiff  in 

Court.     It  is  a  rule  of  Court,  as  much  established  as  any  rule  can  be,  that  a  mortga"-or 

is  entitled  to  receive  the  rents  and  profits  as  long  as  the  mortgagee  permits  him  to 

retain    the   possession.      Ex  parte    Wilson   (2   Ves.    &    Bea.    252).     Now  supposing 

J.  Wright  to  have  been  paid  his  mortgage,  then  he  was  a  trustee  of  the  surplus  rents 

and  profits  for  A.  R.  Bowes,  the  mortgagor,  until  T.  B.  either  took  possession,  or  got 

a  receiver  appointed.     Till  one  of  these  things  had  been  done,  he  could  not  be  called 

on  by  any  person  but  the  cestui  que  trust.     J.  Wright  was  not  only  a  mortgagee, 

but  also  an  agent  to  the  mortgagor,  paying  and  receiving  monies  on  his  account ;   and 

there  is  still  an  open  and  depending  account  of  money  transactions  between  them. 

The  money  which  he  had  advanced,  left  him  a  creditor  of  the  mortgagor's  estate 

beyond  the  mortgage  account.     And  whether  J.  Wright  was  an  overpaid  mortfao-ee 

or  not,  depends  entirely  on  the  circumstance  of  his  being  allowed,  or  disallowed,  to 

retain  all  this  balance  now  claimed  in  part  satisfaction  of  his  private  demand  on  the 

mortgagor.     The  executor  would  be  at  liberty,  as  against  the  personal  representative 

of  the  mortgagor,  to  have  the  account  of  the  money  transactions  [161]  between  the 
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two  estates  adjusted,  and  to  retain  and  set  off  this  balance.     It  is  to  deprive  him  of 
the  benefit  of  that  set-ofJ',  that  the  representative  of  the  mortgagor  joins  in  this  cause 
with  the  representative  of  T.  Bowes.     The  Master  has  only  made  allowances  which 
would  be  made  to  every  common  mortgagee  iu  possession,  accounting  for  rents  and 
piofits  received  ;  but  he  could  not  enter  into  the  geneial  account  under  the  form  of 
the  decree.     If  the  estate  of  Mr.  Wright  is  to  be  considered  accountable,  the  question 
is  whether  it  is  to  be  accountable  to  this  co-defendant.     The  ground  on  which  it  is 
alleged  to  be  so  mu.st  be,  that  the  notice  from  this  incumbrancer,  which  was  given 
by  letter,  was  equivalent  to  his  taking  possession  of  the  estate.     But  T.  B.  was  not  at 
that  time  in  a  situation  to  have  taken  possession.     He  could  not  have  asked  for  the 
estate  either  at  law,  for  he  had  no  legal  estate,  nor  in  a  Court  of  Equity.    Mrs.  Gibson, 
an  unsatisfied  mortgagee  prior  to  both  of  these,  was  then  actually  in  possession  of 
part  of  the  estate.     T.  B.  therefore  had  no  right  whatever  to  give  the  notice.     The 
Gibsons  were  the  mortgagees,  if  any,  entitled  to  call  upon  J.  Wright  for  the  rents 
and  profits ;  but  they  did  not  do  so.     It  is  true,  there  was  a  notice  from  Mrs.  Gibson 
in  1789,  but  that  has  long  since  been  waived  ;  and  the  benefit  of  it  is  now  claimed  by 
T.  B.  by  virtue  of  this  letter.     T.  B.  ought  to  have  filed  a  bill  as  a  subsequent  mort- 
gagee, to  require  Mrs,  Gibson  to  take  possession  of  the  whole,  or  to  permit  him  to  do 
so  without  prejudice  to  her  right,  or  to  have  a  receiver  appointed,  so  as  to  put  the 
mortgagor,  or  the  second  mortgagee,  out  of  possession.     There  is  nothing  in  the  case 
to  shew  that  J.  Wright  applied  money  due  to  any  of  the  parties  who  now  appear,  in 
purchasing  up  shares  of  the  Archdeacon  mortgage.     Could  Mr.  Wiight,  because  he 
might  have  been  indebted  to  some  body  for  the  balance  in  his  hands,  therefore  make 
no  purchase  of  any  estate,  or  have  no  contract  but  for  the  benefit  of  the  subsequent 
mortgagees?     [162]  According  to  this  doctrine,  a  man  who  owes  money  is  not  at 
liberty  to  purchase  any  thing.     With  respect  to  interest,  the  balance  is  not  a  debt, 
on  any  security,  or  on  any  contract  for  the  payment  of  interest,  on  which  interest  at 
law  could  have  been  demanded. (a)      However,  there  are  rules  of  this  Court  which 
may  reach  the  ease,  and  cases  have  been  referred  to  to,  prove  it.     But  in  Quarrell  v. 
Beclcford,  where  the  mortgagee  had  controverted  the  right  of  the  mortgagor  to  redeem 
the  estate,  and  claimed  an  interest  in  it,  the  Master  of  the  Rolls  did  not  think  fit  to 
give  interest  at  a  higher  rate  than  four  per  cent.     His  Honour  stated,  that  he  did 
not  feel  warranted  in  saying  that  Beckford  should  account  otherwise  than  as  executors 
account.     Four  per  cent,  is  considered  by  the  Court  as  the  equitable  rate  of  interest. 
Nothing  but  the  grossest  case  can  induce  the  Court  to  depart  from  that  rule  :  and 
none  of  the  cases  will  warrant  it  in  going  further.     There  are  other  cases,  in  which 
the  Court  has  not  thought  proper,  in  the  case  of  an  overpaid  mortgagee,  to  give  any 
interest.     Owen  v.   Grijfith  (Ambler,  520).     In  principle,  there  can   be  no  difference 
between  that  case  and  this.     There  the  decree  was  reversed  on  appeal ;  because  it 
had  directed  costs,  (without  interest,)  to  be  paid  by  the  defendant.     In  Quarrell  v. 
Beckford,  the  Court  gave  the  defendant  the  costs  of  the  suit ;  and  in  Lord  Trimleslon 
V.  Uamill,  a  party  who  had  been  overpaid  was  charged  with  interest,  but  he  was 
allowed  his  costs.     No  authority  has  been  advanced  to  shew  that  costs  ought  to  be 
given  against  the  executor.     He  did  not  make   this  suit  necessary  :  it  was   in    no 
respect  occasioned  by  any  misconduct  on  the  part  of   father   or  son.     It  was  not 
instituted  against  J.  W.  alone,  or  in  particular,  but  against  all  the  parties  interested  : 
and  in  its  progress  no  expence  was  caused  by  him.     The  bill  was  filed  in  179.5,  but 
Mrs.  Gibson's  mortgage  was  not  satisfied  till  1817  ;  and  T.  B.  [163]  could  not  call 
on  W.  W.  to  account  till  that  took  place.      When  the  Archdeacon  mortgage  was  paid 
off,  no  objection  was  made  by  any  party  against  W.  W.  receiving  his  proportion  of 
it.     The  executor  could  have  known  nothing  of  his  father's  affairs,  but  by  his  father's 
books  and  papers,  and  those  justified  his  claim  against  the  estate  of  the  mortgagor ; 
and  the  Master  permitted  him  to  retain  some  of  the  rents  and  profits,  as  having  been 
applied  or  retained  by  the  direction  of  the  mortgagor,  as  his  testator's  principal.    This 
allowance  is  incompatible  with  the  supposition  of  his  being  throughout  a  mortgagee 
in  possession  ;  and  when  the  Master  made  any  allowance  in  respect  of  the  testator's 
agency,  he  ought  to  have  entered  into  the  general  account.     If  the  Court  makes  any 

(a)  Vide  1  Madd.  276,  the  cases  there  referred  to  in  the  note,  and  the  notes  to 
those  cases. 
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decree,  the  utmost  it  can  do  is  to  charge  an  interest  of  four  per  cent. ;  and  it  ought 
to  give  W.  W.  (even  taken  to  be  an  overpaid  mortgagee)  his  costs,  instead  of  making 
him  pay  any. 

Martin,  TL,  in  reply.  Courts  of  Equity  are  in  the  constant  habit  of  making 
orders  similar  to  what  is  now  prayed.  The  mortgagee  represents  the  mortgagor  for 
various  purposes.  He  has  a  right  to  clothe  himself,  for  the  purpose  of  obtaining 
satisfaction  of  his  demand,  with  every  power  which  the  mortgagor  could  have 
exercised  against  the  preceding  mortgagee.  Therefore  a  subsequent  mortgagee  has 
a  right  to  turn  a  prior  mortgagee  into  a  trustee  for  himself,  and  to  make  him  i-e-assign 
to  him,  after  having  been  satisfied.  A  mortgagee  in  po.ssessi(in  cannot  pay  over  to  the 
mortgagor,  after  having  received  notice  from  a  subsequent  one.  Berney  v.  Sev:ell 
(1  J.  &  W.  647).  Whoever  can  call  on  the  person  in  possession  to  re-convey  to  him, 
on  being  satisfied  his  debt,  may  give  him  notice  not  to  misapply  any  rents  and  profits 
to  his  injury.  That  is  the  case  here.  After  the  notice,  Wright  elected  to  [164] 
make  the  mortgagor  his  debtor,  by  paying  over  the  rents  and  profits  to  him  ;  and  he 
must  be  accountable  for  his  disregard  of  it.  The  payments  allowed  by  the  Master 
were  before  the  notice.  Wright  was  not  a  general  agent,  but  merely  a  receiver  for  a 
specific  purpose.  In  Quarrell  v.  Beckford,  and  Lord  Trimkdmi  v.  Hamill,  the  Court 
was  precluded  from  considering  the  question  of  costs  by  the  form  of  the  decree  ;  but 
in  this  case,  there  is  no  direction  for  costs.  There  is  no  principle,  on  which  costs  can 
be  given  to  a  trustee  guilty  of  a  breach  of  trust.  To  make  him  pay  costs  will  be  a 
decision  agreeable  to  principle,  and  highly  salutary.  There  is  no  rule  or  decision 
to  prevent  the  Court  measuring  the  amount  of  interest  and  costs  by  the  conduct  of 
the  party. 

Sclater  and  Pitt  applied  for  the  costs  of  the  parties  for  whom  they  appeared 
respectively. 

Exchequer  Chamljer.     May  11th. — His  Lordship  now  gave  judgment. 

Alexander,  L.  C.  B.  In  this  cause  the  first  direction,  that  the  Master's  report 
may  be  confirmed,  is  quite  of  course.  The  second  must  be  granted  also  ;  there  is 
no  doubt  but  Mr.  Wright,  the  executor,  must  pay  into  Court  the  principal  and  interest 
•which  is  reported  to  have  been  due  by  his  testator.  The  third  is  the  one  which 
introduces  almost  all  the  present  questions  into  the  cause.  The  first  of  those  is, 
whether  any  interest  at  all  shall  be  paid  on  the  balance  found  due  by  the  late  Mr. 
Wright,  at  the  time  he  received  notice  of  Mr.  Thomas  Bowes's  mortgage  security,  and 
on  tlie  annual  balances  of  rents  and  profits  received  subsequently.  The  second,  if 
the  Court  determines  interest  to  be  payable,  is  at  what  rate  it  shall  be  paid.  (His 
Lordship  then  stated  the  leading  facts  of  the  case,  and  read  the  notice  given  by 
T.  Bowes  to  J.  Wright  in  1794)  (vide  ante,  pp.  150-151).  In  defiance  [165]  of  the 
notice,  and  without  any  pretence  of  justice,  this  gentleman,  Mr.  Wright,  not  only  kept 
the  money  which  he  then  had  in  his  hands,  but  continued  to  receive  the  rents  ;  and  his 
representative  actually  has  in  his  hands  this  da}'  the  principal  sum  which  he  is  called 
on  to  bring  into  Court.  The  first  question  is,  whether  he  is  to  pay  interest  on  this. 
Now  upon  that  subject  I  have  no  doubt  whatever.  Quarrell  v.  Beckford  disposes  of  it ; 
and  it  is  impossible  to  withstand  its  authority.  I  think  this  a  stronger  case.  There, 
there  was  a  decree  of  foreclosure  that  might  have  warranted  the  defendant  in  supposing 
he  had  a  right  to  the  possession.  Here,  there  was  no  pretence  or  colour  whatever  for 
continuing  to  receive  the  rents  and  profits,  and  to  retain  them  till  the  present.  Against 
this  proposition,  it  is  argued,  that  Mr.  Wright  was  entitled  to  set  off  against  the  receipts 
any  thing  due  to  him  from  A.  R.  Bowes,  or  to  pay  the  rents  over  to  that  individual. 
Now,  after  the  notice,  I  apprehend  either  of  those  to  be  quite  impossible.  I  apprehend, 
that  after  notice  to  pay  the  receipts  and  produce  to  a  prior  mortgagee,  he  had  no 
right  whatever  to  pay  any  of  the  proceeds  of  the  estate  to  the  mortgagor.  Perhaps 
before  the  notice  he  might  have  had  such  a  right,  though  it  appears  he  had  a  prior 
notice  from  Mrs.  Gibson,  the  first  mortgagee.  But  independent  of  all  this,  I  think 
that  that  argument  is  out  of  the  question  ;  because  if  Mr.  Wright  had  any  such  case, 
he  might  have  availed  himself  of  it  before  this  time.  If  he  had  paid  any  thing  over 
to  A.  K.  Bowes,  he  might  have  had  what  was  so  paid  as  an  allowance  before  the  Master  ; 
or  if  he  had  any  other  just  set-off'  against  his  receipts,  he  might  have  had  tne  benefit 
of  it,  by  an  application  to  the  Court  for  that  purpose.  But  nothing  has  co  ue  out  to 
shew  any  such  case ;  and  it  does  seem  to  me,  that  under  the  present  circumstances,  he 
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could  have  no  such  case.     That  being  so,  it  appears  to  me  clear,  on  the  authority  of 
Qriarrdl  v.  Beckjord,  that  he  ought  to  pay  interest.     I  forbear  to  re-state  the  reasoning 
in  that  case  ;  it  was  the  lirst  in  which  this  [166]  question  arose,  and  contains  too  much 
good  sense  and  justice,  to  suflTer  the  decision  to  be  hastily  departed  from.     Therefore, 
I  am  of  opinion,  that  the  executor  ought  to  pay  interest  on  the  balance  in  his  testator's 
hands,   from   the  date  of  the   notice  till  the   present ;  and   also  on   the  subsequent 
annual    balances   due    from    his    father   and    himself ;    not   compound    interest,    but 
simple  interest,  from  the  end  of  each  year  as  the  rents  were  received.     The  next 
question   is,   at  what  rate   the   interest  shall   be  paid.       F'ive   per  cent,   is  claimed. 
But  I   am   not   inclined  to  go   that  length    under  the  circumstances   of   this  case. 
Four  per  cent,  is  the  interest  usually  given  in  Courts  of  Equity.    Undoubtedly,  there 
are  exceptions  to  that  rule ;  but  whoever  claims   more,  must  bring  himself   within 
one  of  the  exceptions.     I  have  looked  through  the  cases,  and  heard  the  arguments, 
and  I  cannot  find  that  this  comes  within  the  reason  of  any  of  those  cases  in  which 
the  Courts  have  given  five  per  cent.     Sir  T.  Pluraer,  in  Qunrrell  v.  Beitkford,  looked 
upon  the  mortgagee  as  a  trustee  for  the  mortgagor  :  but  I  cannot  consider  Mr.  Wi'ight 
as  a  trustee  for  the  subsequent  mortgagees.      There  is  a   great  diflference  between 
a  man  who  by  his  contract  has  bound  himself  to  make  interest,  and  a  person  who  holds 
as  adversary  against  those  entitled  to  hold.     I  cannot  see  how  this  differs  from  the 
common  case  of  an\^  person  indebted,  and  compelled  to  pay  interest.     It  seems  that  if 
the  Court  should  decree  five  per  cent,  here,  it  would  be  an  authority  for  giving  it  in 
almost  every  case.     It  is  urged,  that  this  gentleman  having  this  money  in  his  hands, 
purchased  two  shares  of  the  Archdeacon  mortgage,  which  shares  bore  five  per  cent, 
interest ;  and  that  having  applied  this  money  to  the  purchase  of  these  shares,  it  is  but 
just  he  should  pay  the  same  interest  which  accrued  to  himself  from  the  unauthorised 
employment  of  it.     But  I  cannot  tell  on  what  ground  it  is  said,  that  he  applied  this 
money  in  particular  to  that  pui'pose.     There  is  another  circumstance  which  would 
prevent  me  from  assenting  to  [167]  that  reasoning  ;  the  minuteness  of  the  object : 
because  if  I  went  upon  that  ground,  I  could  only  give  five  per  cent,  to  the  extent  of 
the  money  actually  laid  out  by  him  in  that  way.     The  allowance  would  necessarily  be 
limited  to  the  amount  of  the  sums  expended  by  him  in  the  purchase  of  the  shares,  and 
would  not  extend  to  what  he  received  for  them.     That  would  only  go  to  nine  hundred 
pounds,  which  seems  to  me  to  be  an  object  hardly  worth  a  deviation  from  the  rule. 
Therefore  I  will  adhere  to  the  rule,  and  give  only  four  per  cent. 

There  is  a  subsequent  question  respecting  costs ;  and  it  is  said  that  Mr.  Wright 
ought  to  have  his  costs,  because  he  is  in  the  situation  of  a  mortgagee  ;  and  it  is  con- 
tended, that  it  is  a  universal  rule,  that  wheiever  a  mortgagee  is  a  party  to  a  suit,  he 
must  have  his  costs,  inasmuch  as  the  object  of  his  security  is  to  give  him  his  principal 
and  interest,  and  all  costs  incurred  in  getting  back  his  money.  Now,  in  the  first  place, 
I  do  not  think  that  that  is  a  universal  rule.  Lord  Eldon,  in  Detillinv.  Gale  (7  Ves.  jun. 
583),  states  it  only  as  a  general  rule.  Lord  Eldon  there  says,  "  It  is  said,  because  he 
is  a  mortgagee,  he  is  to  have  his  costs.  That  is  not  of  necessity.  Prima  facie  he  is 
to  have  them  certainly.  The  owner  coming  to  deliver  the  estate  from  that  incumbrance 
he  himself  put  upon  it,  the  person  having  that  pledge  is  not  to  be  put  to  expence  with 
regard  to  that ;  and  so  long  as  he  acts  reasonably  as  mortgagee,  to  that  extent  he  ought 
to  be  indemnified."  I  read  this  only  for  the  purpose  of  shewing  that  there  is  nothing 
in  the  case  to  prevent  the  Court  looking  at  the  question  of  costs,  as  between  mortgagor  and 
mortgagee.  But  here,  it  seems  that  that  circumstance  is  verj'  much  out  of  the  question. 
It  is  true,  that  Mr.  Wright  got  into  possession  in  that  character  ;  but  through  all  the 
subsequent  litigation,  he  had  no  claim  for  money  due  to  him  as  mortgagee  in  possession. 
Without  a  shadow  of  justice,  he  held  this  mortgage  in  his  hands  ;  and  all  the  subsequent 
pro-[168]-ceedings  and  expence  resulted  from  this  circumstance  merely,  that  he  perse- 
vered in  holding  the  estate.  So  far  therefore  as  he  was  an  unsatisfied  mortgagee  in  posses- 
sion, during  the  early  part  of  these  proceedings,  he  may  claim  costs  ;  and  I  suppose  that 
in  that  respect  they  have  been  already  provided  for  (vide  Master's  report,  ante,  p.  15-5). 
But  as  to  the  latter  part  of  the  proceedings,  and  as  to  so  much  of  the  enquiry  as  goes 
to  a.scertain  the  amount  of  the  funds  which  these  gentlemen  improperly  received  and 
retained,  it  appears  to  me  not  only  that  Mr.  Wright  should  not  have  costs,  but  that 
he  should  pay  costs. 
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Extract  from  the  Minxh'es  of  the  Decree  in  Archdeacon  and  Others  v. 
BoM'ES  and  Others,  as  finally  settled  by  the  Master,  May  21st. 

Let  the  Master's  report,  dated  5th  Nov.  1822,  be  contirmed.  Let  the  defendant 
W.  Wright,  on  or  before  the  1-tth  June  next,  pay  the  sum  of  21271.  17s.  Id.,  reported 
due  from  the  late  defendant  T.  Wright,  into  the  Bank,  in  trust  in  this  cause  :  and  refer 
it  back  to  the  Master  to  compute  interest  at  the  rate  of  four  per  cent,  per  annum,  on 
the  balance  of  16181.  8s.  9d.,  reported  due  from  the  said  late  defendant,  J.  W.  on  the 
2ist  of  October  1794,  from  said  21st  October,  and  on  the  annual  balances  reported  due 
from  the  said  late  defendant  J.  W.  subsequently,  from  the  respective  dates  mentioned 
in  the  second  schedule  annexed  to  the  report,  up  to  the  time  of  payment  into  the 
Bank ;  and  declare  that  what  shall  be  found  due  for  such  interest  ought  to  be  made 
good  out  of  the  estate  of  the  said  late  defendant  J.  W.  Kefer  it  back  to  the  Master  to 
compute  interest  at  the  like  rate  of  four  per  cent,  per  annum,  on  the  annual  balances 
of  rents  and  profits  reported  due  from  the  defendant  W.  W.  from  the  respective  dates 
mentioned  in  the  third  schedule  annexed  to  the  report  up  to  16th  July  1823,  the  time 
of  payment  thereof  into  the  Bank  ;  and  let  the  said  defendant  pay  into  the  Bank  in 
trust  in  this  cause,  what  shall  be  found  due  for  such  last-mentioned  interest,  by  a 
time  to  be  appointed  by  the  Master.  Refer  it  b.ack  to  the  Master  to  tax  the  costs  of 
the  defendant  T.  Bowes,  and  of  the  defendants  Mary  Bowes,  and  S.  P.  Meredith, 
S.  Bowes,  A.  E.  S.  Bowes,  G.  Bowes,  C.  Sloper,  and  Catherine  his  wife,  Mary  Bowes, 
and  Mary  Sutton,  of  the  enquiry  (as  to  the  time  of  the  notice  to  J.  W.)  and  of 
prosecuting  all  the  directions  of  the  decree  of  23d  May  1822,  and  also  the  costs  of 
hearing  this  cause  for  further  directions  upon  the  report  of  5th  Nov.  1822,  and  conse- 
quent thereon,  and  of  carrying  this  decree  into  effect. 

Gray's  Inn  Hall.  April  29th. — On  the  sitting  of  the  Court  this  morning,  several 
causes  were  called  from  the  paper,  but  the  counsel  for  the  plaintiffs  in  any  of  them 
were  not  present. 

Lord  Chief  Baron.  The  Court  must  adjourn  ;  but  this  must  not  happen  again  : 
some  rule  must  be  laid  down,  and  when  laid  down  it  must  be  adhered  to. 

Bone  v.  Cook  and  Others.  Gray's  Inn  Hall.  April  30th,  1824. — Testatrix  devised 
real  estate  to  S.  J.  for  her  life,  and  after  her  death  and  failure  of  issue,  to  trustees, 
to  sell,  and  pay  the  proceeds  to  four  persons  in  prescribed  proportions ;  and  in 
case  of  the  death  of  any  of  the  legatees  "  before  such  their  respective  legacies 
should  or  might  become  payable,  then  the  legacy  or  part  of  him,  her,  or  them  so 
dying,  to  go  to  his,  her,  or  their  executors  or  administrators,  as  part  of  his,  her, 
or  their  personal  estate."  And  she  gave  the  residue  of  the  real  and  the  personal 
estates  to  the  trustees,  upon  trust  as  to  the  former,  to  sell  and  invest  the  proceeds, 
and  as  to  both,  to  pay  the  interest,  dividends,  produce,  and  proceeds  to  S.  J.  for 
her  life  ;  and  after  her  decease  to  pay  certain  pecuniary  legacies,  and  then  to  pay 
the  remaining  trust  monies  to  the  same  four  persons,  in  the  same  proportions  ;  "  and 
in  case  of  the  death  of  any  of  the  said  legatees  before  their  legacies  should  become 
payable,  then  the  testatrix  directed  that  the  legacy  of  each  of  them  dying  should 
go  to,  and  be  paid  amongst  his,  her,  or  their  children,  share  and  share  alike  ;  and 
ill  case  of  such  decease  of  any  of  the  said  legatees,  without  having  a  child  or 
children,  the  legacy  of  him  or  her  so  dying,  should  go  to  his  or  her  executors  or 
administrators,  as  part  of  his  or  her  personal  estate."  One  of  the  four  legatees 
having  died  in  the  life-time  of  the  testatrix  unmarried,  held,  upon  the  death  of 
S.  J.  subsequentl}',  without  issue,  that  the  legacy  to  that  legatee  had  lapsed ; 
although  her  children,  if  there  had  been  any,  would  have  been  entitled  to  take  it. 
— Trustees  charged  with  a  loss  to  the  estate,  and  interest,  occasioned  by  their  volun- 
tarily permitting  a  co-trustee  to  receive  purchase  money,  and  retain  it  a  consider- 
able time,  before  calling  for  security,  contrary  to  the  trust ;  notwithstanding  a  pro- 
vision in  the  will,  that  the  trustees  should  not  be  answerable  for  any  trust  monies, 
further  than  each  person  for  what  he  or  she  should  respectively  actually  receive. 

[S.  C.   13  Price,  332.     Distinguished,  Humphreys  v.  Howes,  1830,  1  Russ.  &  M.  639, 
643 ;  Taml.  497.     Applied,  In  re  Porter's  Trust,  1857,  4  K.  &  J.  188.] 

Sarah  Goodyer,  by  her  will  duly  attested,  and  bearing  [169]  date  the  28th  of 
April,  1799,  after  giving  a  legacy  of   1001.  to  Robert  Cook,  a  defendant,  gave  and 
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devised  unto  Sarah  Jelley,  single  woman,  a  piece  or  parcel  of  meadow  ground,  to  hold 
the  same  unto  said  S.  J.  and  her  assigns,  for  her  life,  with  remainder  unto  all  and 
every  the  child  or  children  of  her  the  said  S.  J.  lawfully  begotten,  who  being  a  son 
or  sons  should  attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters 
should  live  to  attain  that  age  or  be  married  ;  if  more  than  one,  as  tenants  in  common 
in  fee,  and  if  only  one,  then  the  whole  to  such  one  child  in  fee.  And  in  case  said 
S.  J.  should  have  no  child,  who  should  live  to  become  entitled  to  the  said  meadow 
ground,  then,  from  and  immediately  after  the  death  of  the  said  S.  J.  and  failure  of 
issue,  the  testatrix  devised  the  same  unto  the  said  Eobert  Cook,  Edward  Chitty  the 
elder  (a  defendant),  Edward  Chitty  the  younger  (a  defendant),  and  John  Attfield, 
deceased,  their  heirs  and  assigns,  upon  trust,  to  sell  and  dispose  thereof,  and  pay  one 
moiety,  or  half  part  of  the  money  arising  by  such  sale,  unto  John  Jelley  (a  defendant), 
and  pay  one  half  part  of  the  residue  of  the  said  money  unto  Mary,  (a  defendant  since 
deceased,)  the  wife  of  the  said  E.  C.  the  elder,  and  the  other  half  part  unto  and 
between  the  two  children,  of  Elizabeth  Bone,  late  of  Chertsey,  deceased,  equally 
between  such  children,  share  and  share  alike ;  and  in  case  of  the  death  of  any  of 
them,  the  said  J.  J.,  M.  C,  and  the  children  of  the  said  E.  B.,  or  either  of  them, 
before  such  their  respective  legacies  should  or  might  become  payable,  then  the  legacy 
or  part  of  him,  her,  or  them  so  dying,  to  go  to  his,  her,  or  their  executors  or  adminis- 
tratois,  as  part  of  his,  her,  or  their  personal  estate.  And  the  testatrix  thereby  devised 
unto  the  said  E.  C,  E.  C.  the  elder,  E.  C.  the  younger,  and  J.  A.,  their  heirs  and 
assigns,  all  other  her  messuages  or  tenements,  rents,  hereditaments,  and  real  estate,  to 
hold  the  same  unto  the  said  E.  C,  E.  C.  the  elder,  E.  C.  the  younger,  and  J.  A.,  their 
heirs  and  assigns  [170]  for  ever,  upon  trust  to  sell  and  dispose  of  the  said  messuages, 
&c.  either  together  or  in  parcels,  for  the  best  price  or  prices  that  could  be  gotten  for 
the  same  ;  and  to  place  out,  and  invest  all  the  monies  arising  by  the  sale  thereof  in 
the  public  funds,  or  government  securities,  or  other  good  real  securities,  as  they  should 
think  proper,  and  pay  the  inteiest,  dividends,  annual  proceeds,  and  produce  thereof, 
in  manner  thereinafter  directed.  And  then  after  bequeathing  unto  the  said  S.  J. 
the  use  of  such  of  her  household  goods  and  furniture  as  she  should  think  proper  to 
take  during  hei'  natural  life,  the  testatrix  thereby  bequeathed  unto  the  said  trustees, 
their  executors  and  administrators,  all  and  every  sum  and  sums  of  money  which 
should  stand  in  her  name  at  the  time  of  her  decease,  and  belonging  to  her,  in  the 
books  of  any  public  companies  or  funds,  and  all  other  her  personal  estate  of  every 
soi't  and  kind,  upon  trust,  in  the  first  place  to  pay  her  just  debts  and  funeral  expences, 
and  the  said  legacy  of  lOOl.  to  the  said  E.  C.  and  then  to  pay  the  interest,  dividends, 
produce,  and  proceeds  thereof,  and  all  the  interest,  dividends,  produce,  and  proceeds 
of  the  monies  arising  by  the  sale  of  the  said  messuages,  &c.  therein  before  mentioned 
to  be  directed  to  be  invested,  unto  the  said  S.  J.  for  and  during  the  term  of  her 
natural  life,  or  otherwise  to  permit  or  suffer  her  to  receive  the  same  to  and  for 
her  own  sole  and  separate  use  and  benefit ;  and  from  and  immediately  after  the 
decease  of  the  said  S.  J.  upon  trust  to  pay  certain  pecuniary  legacies.  And  after  the 
said  payments,  upon  trust,  as  to  one  moiety  of  all  the  said  trust  monies,  to  pay 
and  transfer  the  .same  unto  the  said  John  Jelley ;  and  as  to  the  residue,  to  pay 
and  transfer  one  half  part  thereof,  unto  the  said  Mary  Chitty,  and  the  other  half 
part  unto  and  between  the  two  children  of  Elizabeth  Bone  late  of  Chertsey,  deceased, 
equally  between  such  children,  share  and  share  alike ;  and  in  case  of  the  death  of 
any  of  the  said  legatees  before  their  legacies  should  become  pay-[171]-able,  then  the 
said  testatrix  willed  and  directed  that  the  legacy  of  each  of  them  djing  should  go 
to,  and  be  paid  amongst  his,  her,  or  their  children,  share  and  share  alike  ;  and  in  case 
of  such  decease  of  any  of  the  said  legatees,  without  having  a  child  or  children,  the 
legacy  of  him  or  her  so  dying  should  go  to  his  or  her  executors  or  administrators, 
as  part  of  his  or  her  personal  estate.  The  will  contained  a  proviso,  that  the  trustee 
or  trustees  for  the  time  being  should  not  be  answerable  or  accountable  for  anj^  trust 
money  further  than  each  person  for  what  he  or  she  should  respectively  actually 
receive,  and  not  the  one  for  the  other  or  others  of  them,  or  for  the  acts,  receipts,  or 
defaults  of  the  other  or  others  of  them  ;  but  each  person  for  his  or  her  own  acts, 
receipts,  and  defaults  only,  and  not  for  any  loss  that  might  happen  by  defect  in 
title,  or  value  of  any  fund  or  securitj',  in  or  upon  which  any  trust  should  be  invested, 
or  by  the  failure  of  any  banker  or  bankers  with  whom  any  trust  monies  should  be 
lodged,  nor  for  any  involuntary  loss  whatsoever. 
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The  trustees  were  appointed  executors.  The  testator  died  in  April,  1809,  leaving 
J.  Jelley  and  William  Attfield  (a  defendant)  her  heirs  at  law.  The  executors 
nominated,  except  E.  C.  the  younger,  proved  the  will ;  and  they  all  joined  in 
executing  the  trusts  thereby  reposed  in  them.  Sarah  Jelley  died  in  September, 
1818,  unmarried  and  without  issue,  having  during  her  life  time  possessed  and  enjoyed 
the  estates  and  interests  which  had  been  devised  and  bequeathed  to  her.  Anne 
Clapham  Bone,  one  of  the  children  of  P^lizabeth  Bone,  died  in  the  life  time  of  the 
testatrix,  intestate  and  unmarried,  leaving  hei'  brother,  William  Bone  the  plaintiff', 
hei-  heir  at  law ;  and  letters  of  administration  of  her  goods  and  chattels  were  granted 
to  him,  whereby  he  liecame  her  legal  personal  representative.  J.  Attfield  died  in 
Maj',  1817,  an  uncei-tificated  bankrupt.  The  bill  was  filed  by  W.  Bone  against  the 
surviving  trustees,  the  heirs  at  law,  Mary  Chitty,  the  assignees  [172]  of  J.  A.,  Joseph 
Jennings  a  mortgagee  of  the  plaintiff's  share  of  the  property  of  the  testatrix,  and 
W.  S.  Clarke,  and  J.  C.  Clarke,  other  incumbrancers,  for  establishing  the  will,  and 
carrying  the  trusts  thereof  into  execution  :  that  in  taking  the  accounts,  the  surviving 
trustees  might  be  debited  with  the  loss  occasioned  to  the  trust  estate,  by  their  placing  . 
a  sum  of  12001.,  the  purchase  money  of  a  part  of  the  real  estate,  in  the  hands  of 
J.  Attfield,  or  permitting  him  to  receive  or  retain  it:  and  that  the  plaintiff  might  be 
declared  entitled  to  two  eighth  shares  of  the  residue  of  the  real  and  personal  estates ; 
one  eighth-share  in  his  own  right,  and  another  as  the  personal  representative  and  sole 
next  of  kin  of  A.  C.  Bone.  In  May,  1S2'2,  a  decree  was  made  for  taking  the  accounts, 
and  directing  various  encjuiries  auxiliary  to  the  objects  of  the  bill,  and  in  particular 
as  to  the  12001.  purchase  mone}'. 

The  Master,  after  finding  the  facts  above  stated,  reported  that  J.  A.  had  obtained 
possession  of  the  12001.,  at  different  times  before  and  on  the  8th  of  February,  1814; 
that  the  receipt  for  it  had  been  signed  by  all  the  trustees :  and  that  it  had  been 
received  by  J.  A.  with  the  consent,  privity,  and  knowledge  of  the  other  trustees,  but 
more  especially  of  E.  C.  the  younger,  as  to  6001.  part  thereof ;  that  E.  C.  the  younger 
had  possession  of,  or  power  over  that  part  previous  to  the  12001.  getting  into  the 
hands  of  J.  A. ;  and  that  it  had  been  paid  by  E.  C.  the  younger  or  his  agents,  on 
account  of,  and  for  the  benefit  of  J.  Chitty  (his  brother),  the  purchasei',  to  J.  A. :  and 
that  the  residue  had  been  paid  to,  or  settled  in  account  with  J.  A.  by  the  said  J.  C, 
with  the  privity  and  consent  of  the  other  trustees.  He  also  reported  specially,  that 
in  October,  1816,  the  co-trustees  had  required  J.  A.  to  invest  the  12001.  on  some 
security  ;  and  that  he  was  unable  to  do  so,  but  that  he  executed  a  mortgage  to  them 
of  the  only  real  estate  he  was  seised  of,  for  securing  the  repayment,  and  also  a  warrant 
of  attorney  to  [173]  confess  judgment  in  the  sum  of  24001.,  as  a  further  security,  but 
with  a  stay  of  execution  for  six  months.  That  in  the  mean  time,  viz.  in  February, 
1817,  a  commission  of  bankrupt  was  issued  against  J.  A.,  and  he  was  declared  a 
bankrupt ;  that  the  mortgaged  premises  were  sold  by  the  trustees  for  7001.  ;  that 
K.  Cook,  on  behalf  of  the  trust  estate,  proved  under  the  commission  the  sum  of  5791. 
12s.  8d.,  being  the  remainder  of  the  12001.  with  interest,  and  the  costs  of  the  sale, 
and  received  two  dividends  ;  and  that  in  consequence  of  the  said  sum  of  12001.  having 
been  received  by  J.  A.,  in  manner  as  thereinbefore  mentioned,  the  testatrix's  estate 
had  sustained  a  total  loss  of  3901.  12s.  lOd.  The  Master  further  reported  specially, 
that  there  had  been  another  small  loss  occasioned  to  the  estate  through  an  omission 
of  the  trustees  to  re-invest  certain  stock  immediately,  which  had  been  sold,  and  the 
produce  for  some  time  placed  in  the  hands  of  their  bankers. 

The  cause  coming  on  for  further  directions  on  the  report,  the  principal  questions 
were — 1st.  Where  the  legacy  to  A.  C.  Bone  had  lapsed,  by  her  death  during  the  life 
of  the  testatrix.  2dly.  Whether  the  co-trustees  were  chargeable  with  the  losses  which 
h;id  been  occasioned  to  the  trust  estate.  3dly.  If  they  were  so  chargeable,  whether 
the  loss  was  a  debt  bearing  interest. 

Fonblanque  and  Duckworth  for  the  plaintiff. 

Combe,  for  W.  S.  Clarke  and  J.  C.  Clarke,  incumbrancers  on  the  plaintiff's  share, 
in  the  same  interest. 

1st.  The  legacy  has  not  lapsed.  Sibley  v.  Cook  (3  Atk.  572),  Bridrje  v.  Abbott 
(3  Bro.  C.  C.  224),  Darrell  v.  Molesioorth  (2  Vern.  378).  In  the  first  case.  Lord  Hard- 
wicke  laid  down  two  conditions  as  necessary  to  prevent  a  legacy  from  lapsing :  first, 
that  [174]  there  should  be  a  clear  intention  expressed,  that  it  should  not  lapse ; 
secondly,  that  it  should  be  given  over  to  some  other  persons,  in  the  event  of  the  first 

Ex.  Div.  IV.— 3* 
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legatee  dying  before  it  should  be  payable.  Here  both  conditions  have  been  complied 
with.  None  of  the  cases  is  in  precisely  the  same  circumstances  with  this.  The 
addition  of  the  provision,  that  in  case  of  the  death  of  any  of  the  legatees  before  their 
legacies  should  become  payable,  the  legacy  should  go  to  the  children,  distinguishes  this 
from,  and  makes  it  much  stronger  than  the  common  case  of  a  direction  that  it  should 
go  to  the  executors  and  administrators,  which  would  not  prevent  a  lapse.  In  this  case, 
there  is  an  express  substitution,  ^dly,  the  trustees  have  been  guilty  of  breaches  of 
trust,  and  therefore  they  must  be  charged  with  the  losses  which  the  trust  estate  has 
incurred  through  their  default:  3dly,  and  with  interest. 

The  Lord  Chief  Baron  expressed  an  opinion  against  allowing  interest,  on 
account  of  the  smallness  of  the  balance. 

Martin,  H.,  and  Beames,  for  the  co-trustees. 

Simpkinson,  for  the  assignees  of  J.  Attfield,  in  the  same  interest. 

Bridger,  for  John  Jelley,  also  in  the  same  interest. 

The  legacy  has  lapsed.  To  take  a  case  out  of  the  general  rule  of  construction, 
the  intention  must  be  clearly  and  explicitly  stated  on  the  face  of  the  will.  Uaijhank  v. 
Brooks  (1  Bro.  C.  C.  84),  Eliiott  v.  Davenpmi  {I  P.  W.  83).  In  all  the  cases  cited  on  the 
other  side,  the  intention  that  the  legacy  should  not  lapse  was  manifest.  It  is  not  so 
here.  In  Sibley  v.  Cook,  the  decision  turned  very  much  also  on  the  words  "  before  the 
same  become  due  and  payable ;  "  and  unless  the  construction  there  put  upon  them  had 
been  [175]  adopted,  those  words  would  have  been  totally  unintelligible  and  ineffectual. 
The  same  observation  applies  to  Darrell  v.  Molesworth.  But  the  necessity  of  that  con- 
■  struction  does  not  exist  in  the  case  before  the  Court,  because  it  is  very  differently 
circumstanced.  In  Sihky  v.  Cook,  there  was  no  tenant  for  life  ;  in  this,  there  is ;  and 
in  consequence,  the  words  of  this  bequest  can  be  satisfied  by  another,  and  a  gram- 
matical construction.  There,  the  words  mentioned,  to  have  any  effect,  could  only 
apply  to  the  death  of  the  testator ;  here,  the  words  properly  apply  to  the  death  of 
the  tenant  for  life,  and  not  to  that  of  the  testatrix,  who  only  meant  to  treat  the 
legacies  as  vested  interests,  from  the  time  of  her  own  death.  This  distinction  was 
talven  in  Corbi/n  v.  French  (4  Ves.  jun.  418).  2dly.  As  to  the  misapplication  of  the 
funds,  the  trustees  must  be  bound  by  the  conclusion  to  which  the  Master  has  come. 

Fonblanque,  in  reply.  The  circumstance  of  there  being  a  mesne  estate  does  not 
affect  the  question. 

Exchequer  Chamber,  May  11th. — Alexander,  L.  C.  B.  In  this  cause,  there  are 
only  two  questions :  the  one  as  to  the  construction  of  the  will ;  the  other,  as  to  the 
liability  of  the  trustees.  AYith  respect  to  the  first,  I  have  a  very  clear  opinion  upon 
it ;  I  think  that  this  is  a  lapsed  legacy.  [His  Lordship  then  stated  the  clauses  of  the 
will,  of  which  the  construction  was  disputed,  and  proceeded.]  One  of  the  children  of 
Elizabeth  Bone  died  unmarried,  in  the  life-time  of  the  testatrix ;  and  the  question  has 
been  raised,  whether  in  consequence  of  that  event,  the  legacy  to  that  child  followed 
the  common  rule ;  that  is  to  say,  became  lapsed,  or  should  go  by  force  of  the  last- 
mentioned  clause,  to  her  executors  or  administrators,  as  part  of  her  personal  estate. 
If  the  Judge  should  think  that  it  did  not  lapse,  then  the  question  [176]  would 
naturally  arise,  who  would  be  entitled  to  take  it ;  but  as  I  am  of  opinion  that  it  does, 
that  question  does  not  present  itself.  I  do  not  think  it  has  been  very  confidently 
contended,  that  if  it  had  not  been  for  this  particular  provision,  "  and  in  case  of  the 
death  of  any  of  the  said  legatees  before  their  legacies  should  become  payable,  then 
the  said  testatrix  willed  and  directed,  that  the  legacy  of  each  of  them  dying  should 
go  to,  and  be  paid  amongst  his,  her,  or  their  children,  share  and  share  alike;"  the 
present  question  would  have  extended  to  any  material  compass.  Because  the  rule  of 
construction  of  the  other  words,  independently  of  those,  seems  perfectly  undisputed, 
according  to  the  language  used  by  Lord  Alvanley  in  Corhyn  v.  French,  with  which  I 
entirely  agree.  That  where  there  is  a  tenant  for  life  of  a  fund,  out  of  which  the  legacy 
is  to  be  paid,  so  that  there  is  an  interval  between  the  death  of  the  testator  and  the 
time  when  it  is  payable,  and  a  provision  that  in  case  of  the  death  of  the  legatee  before 
the  legacy  should  become  payable,  it  should  go  to  the  executors  or  administrators,  the 
provision  shall  only  apply  to  the  case  of  the  legatee  dying  at  any  period  between  the 
death  of  the  testator,  and  that  of  the  tenant  for  life.  It  may  be  a  question,  (and  it 
seems  to  have  been  decided  affirmatively  in  one  case,  but  in  such  a  way  that  I  could 
not  think  myself  bound  by  it,)  where  there  is  no  tenant  for  life,  and  a  bequest  is  made, 
with  a  provision  similar  to  that  I  have  now  stated,  whether,  there  being  no  other 
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period  to  which  the  words  can  apply,  they  should  not  operate  as  a  substitution  in 
the  event  of  the  legatee  dying  in  the  life  time  of  the  testator.  That  may  be  a  question. 
But  where  there  is  another  term  to  which  the  words  in  question  can  apply,  the  rule 
is  clearly  diflferent,  and  was  stated  by  Lord  Alvanley  in  Corhyn  v.  French  in  these 
terms  :  "  A  testator  is  never  to  be  supposed  to  mean  to  give  to  any  but  those  who 
shall  survive  him,  unless  the  intention  is  perfectly  clear.  I  will  not  determine  now, 
because  it  is  not  neees-[177]-sary,  that  where  a  legac)'  is  given  to  a  person  or  his 
representatives,  it  can  mean  any  thing,  but  in  case  of  his  death  in  the  life  time  of  the 
testator ;  but  it  is  perfecth"  clear,  that  where  the  fund  is  given  to  one  for  life,  and 
after  the  death  of  that  person  to  several  others,  and  in  case  of  their  deaths,  to  their 
representatives,  there  is  no  reason  to  presume  an  intention  that  it  shall  not  lapse 
by  the  death  of  the  legatee  in  the  life  of  the  testator."  That  appears  to  me  to  state 
truly  the  rule  of  the  Court  upon  this  subject,  the  rule  which  I  think  ought  to  govern 
this  case. 

I  do  not  doubt,  but  that  where  the  testator  has  expressed  his  intention  very 
clearly,  you  may  make  a  substitution  in  the  event  of  the  legatee  named  dying  in  his 
life-time,  and  that  was  the  case  in  the  authorities  cited  on  the  other  side.  It  was  the 
case  in  Sihley  v.  Cook.  There  there  was  a  declaration  almost  in  express  terms,  that  the 
legacies  should  not  lapse.  The  eft'ect  of  the  provision  in  Bridge  v.  Abbott  is  the  same, 
the  testatrix  referring  directly  to  the  circumstance  of  ^the  residuary  legatees  dying  in 
her  life  time.  Xo  body  can  doubt  the  power  of  a  testator  to  prevent  a  legacy  lapsing ; 
but,  to  be  effectual,  it  must  be  exercised  in  express  terms.  I  do  not  deny,  that  in  this 
case  the  children,  if  there  had  been  any,  would  have  taken  the  share,  though  the 
legatee  had  died  in  the  life-time  of  the  testatrix.  I  take  that  to  be  consistent  with 
the  reason  of  the  cases,  and  agreeable  to  the  principles  on  which  Miller  v.  JFarren 
(2  Vern.  '201),  and  Willing  v.  Baine  (3  P.  \V.  11.5)  were  decided. 

So  far  I  think  the  argument  for  the  plaintiff  quite  founded ;  but  I  do  not  think 
the  consequence  which  has  been  drawn  from  it,  follows  in  this  case.  I  look  upon  this 
as  nothing  more  than  a  legacy  to  a  legatee,  with  an  anxious  expression  that  she 
should  have  it  if  she  survived  the  testatrix  :  and  if  she  should  have  children,  and 
should  die  before  the  testatrix,  [178]  that  they  should  take  it :  and  if  that  conditional 
limitation,  (if  I  may  use  the  expression  on  this  occasion,)  does  not  happen,  that  is,  if 
there  are  no  children,  that  the  case  is  to  be  considered  the  same  as  if  there  were  no 
conditional  limitation.  And  that  not  happening  here,  I  consider  the  efl'ect  the  same 
as  if  the  legacy  had  been  to  a  person,  and  in  case  of  his  or  her  dying  before  it  should 
become  payable,  then  to  his  or  her  executors  or  administrators.  The  consequence  is, 
that  the  legatee  having  died  in  the  life  of  the  testatrix,  the  legacy,  according  to  the 
doctrine  laid  down  by  Lord  Alvanley,  becomes  lapsed,  (a)  With  respect  to  the 
other  question,  the  liability  of  the  trustees,  I  have  no  doubt  upon  it.  I  do  not 
know  whether  it  does  not  principally  affect  E.  Chitty  the  younger ;  but  they  are  all 
liable  under  the  circumstances  stated  in  the  Master's  report.  They  have  all  acted 
under  the  will,  and  interfered  with  the  general  estate,  and  therefore  they  must  be 
liable,  (i) 

On  a  subsequent  motion  to  settle  the  minutes,  the  Lord  Chief  Baron  granted 
interest  at  4  per  cent.,  on  the  loss  of  3901.  12s.  lOd.,  from  the  date  of  the  commission 
of  bankruptcy,  con.sidering  the  conduct  of  the  co-trustees  in  respect  of  that  loss,  a 
clear  breach  of  trust. 

Extract  from  the  Minutes  of  the  Decree  i\  Bone  v.   Cook, 

AND  Others. 

Confirm  the  Master's  report.     Declare  the  will  of  the  testator  well  proved. 

Declare  that  the  defendants  Robt.  Cook,  Ed.  Chitty  the  elder,  and  Ed.  Chitty 
the  younger,  are  liable  to  make  good  the  sum  of  3901.  12s.  lOd.,  being  the  loss  which 
has  been  occasioned  to  the  testatrix's  estate  by  their  default  in  allowing  the  sum  of 

(a)  Vide  Tidwell  v.  Ariel,  3  Madd.  403. 

(b)  Vide  Lord  Shipbrook  v.  Lord  Hinchinbivok,  11  Ves.  jun.  252.  16  Ves.  jun.  477. 
Brice  v.  Stokes,  11  Ves.  jun.  319.  Langford  v.  Gaswyne,  ibid.  333.  Underwood  v. 
Stevens,  1  Meriv.  712. 
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12001.  to  be  received  and  retained  by  John  Attfield,  with  interest  thereon  at  the  rate 
of  four  per  cent,  per  annum,  from  the  23d  Feb.  1S17  ;  and  that  they  are  also  liable  to 
make  good  the  sum  of  3.51.  lis.  6d.  loss  occasioned  to  the  testatrix's  estate  by  the  sale 
of  the  stock,  part  of  the  trust  funds,  and  not  re-investing  the  same,  with  interest 
thereon  at  the  rate  aforesaid  from  the  5th  July  1^19. 

Declare  that  in  consequence  of  the  death  of  A.  C.  Bone,  one  of  the  two  children 
of  Elizabeth  Bone,  in  the  life  time  of  Sarah  Goodyer,  the  testatrix,  without  issue,  the 
legacy  of  the  said  testatrix's  estate  bequeathed  to,  or  in  favour  of  the  said  A.  C.  Bone, 
became  hipsed,  and  that  therefore  the  othei-  moiety  of  the  fourth  part  of  the  residue 
of  the  produce  of  the  sale,  dividends,  and  cash,  is  divisible  among  the  several  persons 
who  were  the  next  of  kin  of  the  said  testatrix  at  the  time  of  her  decease,  now  living, 
and  the  representatives  of  such  of  them  as  are  now  dead. 


[179]    Cases  in  the  Court  of  Exchequer,  in  Law  and  Equity, 
Easter  Term,  5th  George  IV. 

Exchequer  of  Pleas. 

Eickards,    Executor   of   Rickards,   Deceased,    v.  Hammond.      Exchequer   of   Pleas, 

Westminster.  May  7th,  1824. — New  trial  refused  on  account  of  the  agitation, 
occasioned  by  previous  sudden  illness,  of  a  witness  (the  attorney  for  the  party 
against  whom  the  verdict  was  given,)  while  under  examination. 

This  action  was  founded  on  a  promissory  note  given  by  the  defendant  to  the 
testator  of  the  plaintiff.  Before  its  commencement,  the  defendant's  attorney  wrote  to 
the  plaintiff's  "  to  request  he  would  search  the  testator's  books,  and  see  whether  he 
had  debited  his  (the  writei''s)  account  with  the  note  in  question  ;  and  if  not,  to  furnish 
him  with  an  account  of  the  debt  and  costs,  and  he  would  send  him  a  draft  for  it." 
The  account  was  furnished  accordingly,  but  he  made  no  reply.  The  cause  came  on 
for  trial  before  Park,  J.,  at  the  last  Lent  Assizes  for  the  county  of  Hereford,  when  a 
case  was  pioved  for  the  plaintiff. 

The  defence  relied  upon  (of  the  nature  of  which  notice  had  not  been  given  to  the 
plaintiff,)  was,  that  the  note  was  void,  by  being  founded  on  a  consideration  in  part 
illegal,  having  been  given  to  the  plaintiff's  testator,  then  under-sheriff'  of  the  county, 
in  part  payment  of  poundage  on  an  execution,  estimated  beyond  the  legal  amount 
under  the  statute  28  Eliz.  c.  4. (a)  And  the  defendant's  attorney  [180]  gave  evidence 
to  that  effect,  admitting,  on  cross-examination,  that  he  had  always  known  the  facts 
he  swore  to.  The  learned  judge,  in  summing  up,  animadverted  on  the  conduct  of  the 
witness,  but  said,  that  if  the  consideration  was  originally  illegal,  the  defence  must 
prevail.  That  the  question  was,  whether  the  jury  would  not  be  disposed  to  pay 
greater  attention  to  what  the  attorney  had  written,  than  to  the  hurried  and  confused 
evidence  which  he  had  then  given.  That  if  they  thought  the  note  had  been  passed  for 
poundage,  and  for  poundage  only,  it  was  excessive,  and  the  act  was  void  ;  but  that 
the  true  consideration  was  a  question  of  credit  for  them.  That  it  was  most  unfitting 
for  an  attorney  to  set  up  a  defence,  which  had  never  been  heard  of  before,  because  he 
had  taken  a  pique. 

The  jury  found  a  verdict  for  the  plaintiff'. 

Ludlow,  E.,  now  moved  for  a  rule,  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  bad,  and  that  all  proceedings  in  the  mean  time  be  stayed  ; 
on  a  joint  affidavit  of  the  defendant  and  his  attorney,  stating,  on  the  part  of  the 
former,  that  he  had  never  given  his  attorney  any  direction  to  pay  the  note,  or  settle 

(a)  This  act  is  usually,  but  incorrectly,  published  in  the  statute  books  as  of  the 
29th  Eliz.     Vide  Runnington's  ed.  2,  640,  641,  notes  (a)  and  (b). 

It  enacts,  that  if  any  sheriff,  or  other  officer,  shall  take  for  serving  any  extent  or 
execution,  directly  or  indirectly,  more  than  12d.  for  every  20s.  up  to  1001.,  and  6d. 
for  every  20s.  more,  he  shall  forfeit  treble  damages  to  the  party  grieved,  and  401.  to 
the  King  and  the  common  informer,  for  every  time  he  shall  so  offend. 
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it  with  the  plaintiff's  attorney ;  and  on  the  part  of  the  latter,  that  about  an  hour 
before  this  cause  commenced,  he  was  attending  a  trial  at  the  Crown  Court,  when  he 
was  suddenly  attacked  in  the  throat  and  left  hand  with  a  paralytic  affection,  which 
compelled  him  to  leave  it.  That  he  went  to  his  lodgings,  and  sent  immediately  for 
medical  assistance,  having  at  that  time  lost  the  use  of  his  hand  and  arm  as  far  as  the 
elbow.  That  by  means  of  embrocations  and  warm  flannel  he  obtained  relief  ;  but  that 
before  the  effects  were  removed,  he  was  obliged  to  return  into  Court  in  consequence 
of  this  cause  being  called  on  ;  and  was  soon  ordered  into  the  witness's  box  in  a  most 
perturbed  state.  That  he  was  hurried  ;  but  it  was  in  consequence  of  the  [181]  attack 
which  he  had  just  before  experienced  ;  and  that  he  had  no  pique,  or  enmity  against 
the  plaintiff"  or  his  attorney. 

It  was  submitted,  that  this  shewed  there  had  been  an  injurious  decision  not 
attributable  to  the  person  to  whom  the  injury  had  been  caused,  which  furnished 
sufficient  ground  for  granting  the  rule. 

Garrow,  B.  The  jury  might  have  presumed  that  this  gentleman  had  confounded, 
or  mistaken  some  things. 

Ludlow.     The  note  was  for  poundage,  and  an  excess  was  made  out. 

HuLLOCK,  B.  Prima  facie,  the  note  was  evidence  of  a  debt.  Therefore,  in  order 
to  make  out  a  defence  on  the  ground  of  vicious  consideration,  you  would  have  been 
obliged  to  shew  that  poundage  exclusively  was  the  consideration  ;  but  the  jury  might 
have  presumed  that  there  were  other  considerations. 

Per  Curiam.  This  was  a  case  for  a  jury,  and  no  ground  has  been  laid  to  induce 
the  Court  to  grant  the  rule. 

Rule  refused. 


Izard  v.  Colbron  and  Others.  May  8th,  1824. — Injunction,  on  bill  and  afRda-\-it 
charging  breaches  of  trust,  refused  to  a  debtor  to  restrain  his  trustees  from  acting 
under  a  trust  deed,  executed  by  him  for  the  benefit  of  them  and  his  other 
creditors,  their  answer  not  having  been  put  in,  or  called  for. 

[S.  C.  13  Price,  327.] 

The  bill  stated,  that  the  plaintiff  having  been  indebted  to  H.  Colbron,  W.  Biggs, 
T.  Packham,  the  defendants,  all  of  Brighthelmstone,  and  divers  other  persons  in 
several  sums  of  money,  amounting  in  the  whole  to  30001.,  or  thereabouts,  by  a  deed 
of  trust,  bearing  date  the  1st  of  June,  1823,  conveyed  all  his  estate,  property,  and 
effects  to  defendants,  in  trust  to  sell  and  dispose  of  the  same,  and  to  [182]  receive, 
and  collect  all  plaintiff's  debts,  and  to  apply  the  produce  thereof  in  discharge  and 
satisfaction  of  the  debts  and  demands  of  his  creditors,  who  should  become  parties  to 
.said  deed,  and  sign  their  names  thereto,  with  the  amount  of  their  respective  debts 
in  the  schedule  thereunto  annexed  ;  and  in  further  trust,  to  pay  and  dispose  of  the 
residue,  if  any,  to  and  for  plaintiff's  benefit.  That  said  estate,  property,  and  effects 
consi.sted  of  several  leasehold  houses  in  Brighthelmstone,  the  rents  of  which  amounted 
to  2-501.  a  year,  or  thereabouts,  but  which  were  charged  with  a  ground-rent  and 
incumbrances ;  and  of  two  other  houses  in  the  same  town,  erected  by  plaintiff  upon 
land  agreed  to  be  demised  to  him  for  the  term  of  ninety-nine  years,  at  the  annual 
rent  of  101. ;  but  leases  in  pursuance  of  the  agreement  were  unexecuted ;  and  also 
book  and  other  debts,  household  furniture,  stock,  moveables,  and  various  other 
particulars  of  the  value  of  30001.,  or  thereabouts.  That  defendants  executed  said 
deed  in  character  of  trustees,  but  that  they  did  not  then,  nor  had  since  set  down  the 
amount  of  their  respective  debts  as  stated  in  the  schedule  referred  to  by  the  deed,  nor 
had  they  signed  the  same  as  creditors.  That  defendants  had  received  divers  large 
sums  of  money  on  account  of  the  rents ;  and  had  got  in,  and  collected  some  of  the 
debts,  amounting  to  3001.  and  upwards ;  and  had  possessed  themselves  of,  and  dis- 
posed of  by  sale,  or  otherwise,  all  or  the  greater  part  of  the  household  furniture, 
stock  in  trade,  timber,  and  other  materials  for  building,  goods,  chattels,  moveables, 
and  other  effects,  to  a  considerable  amount.  It  then  charged  combination,  a  refusal 
to  account,  a  sale  of  the  greatest  part  of  the  personal  estate  at  prices  much  below  the 
value,  a  conversion  of  the  produce  thereof,  and  of  the  real  estate,  to  their  own  benefit, 
and  other  great  mismanagement  and  misconduct  in  the  execution  of  the  trusts ;  and 
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more  particularly,  that  plaintiff  having,  about  the  1st  of  May,  1823,  assigned  to  one 
J.  B.  certain  personal  property  therein  [183]  specified,  of  the  full  value  of  1501.,  in 
full  discharge  and  satisfaction  of  a  debt  due  to  him,  defendants  prevailed  upon  said 
J.  B.  to  give  up  the  property  to  them  for  701.,  and  agreed  to  admit  him  a  creditor 
for  the  residue  ;  and  that  they  bought  and  sold  the  property  among  themselves  ;  and 
that  the  proceeds  of  the  sale  barely  amounted  to  701.  That  a  large  proportion  of  the 
debts  still  remained  due  and  outstanding,  which  the  trustees  might  have  collected 
if  they  had  used  due  diligence  ;  and  were,  in  consequence  of  their  neglect,  in  great 
danger  of  being  lost.  That  the  property  of  plaintiff  ali'eady  possessed  by  the  defendants, 
and  the  proceeds  thereof,  were  large  enough  to  make  a  considerable  distribution,  and 
to  pay  and  satisfy  all  his  creditors.  That  defendants  had  discouraged  and  prevented 
many  of  plaintiff's  creditors,  who  had  applied  to  them  respecting  the  deed  and  the 
trusts  thereof,  from  signing  same  as  such  creditors  ;  and  that  in  point  of  fact,  none 
of  them  had  signed  the  same  as  creditors.  That  the  trustees  had  not  laid  out  the 
trust  monies  in  the  hands  of  any  bankers ;  and  had  suffered  the  houses  and  premises 
of  plaintiff,  so  erected  on  the  land  agreed  to  be  let  to  him,  to  I'emain  untenanted,  and 
to  fall  into  a  state  of  great  waste,  dilapidation,  and  ruin.  The  bill  therefore  prayed 
an  answer  to  the  pi'emises,  an  account  of  the  property  received,  and  that  the  amount 
might  be  paid  into  Court ;  that  the  deed  might  be  decreed  to  be  set  aside,  or  that  now 
trustees  might  be  appointed  by  the  Court  to  carry  the  trusts  thereof  into  effect  under 
its  directions  and  decree  ;  and  that  defendants,  and  each  of  them,  might  be  restrained 
by  inj\inction  from  receiving,  collecting,  and  getting  in  the  remaining  estate,  property, 
and  effects,  or  any  part  thereof,  and  from  further  acting,  or  interfering  under  the  deed, 
or  in  execution  of  the  trusts  thereof. 

Shortly  after  the  execution  of  the  deed  a  subpojna  was  issued,  returnable  in  last 
Michaelmas  term  (vide  Newl.  Chan.  Pr.  p.  4,  1st  edit.),  to  which  [184]  the  defendants 
entered  an  appearance.  The  bill  was  filed  about  the  19th  of  I^ebruary,  and  on  the 
28th  the  Court  was  moved  at  Gray's  Inn  Hall  for  an  injunction,  upon  notice,  given 
on  the  27th,  and  an  affidavit  by  the  plaintiff"  re-stating  some  of  the  charges  of  the  bill 
in  the  same,  and  some  in  a  different  shape;  which  was  opposed  on  the  ground  of 
insufficient  notice,  and  refused. 

The  answer  not  having  come  in, 

Sir  W.  Owen  now  renewed  the  motion  for  the  injunction  upon  a  regular  notice, 
and  the  same  affidavit. 

Moore,  J.,  contr,\,  insisted  that  no  ground  had  been  laid  for  the  application.  The 
answer  had  not  been  called  for,  but  would  be  in  in  a  week. 

The  Court  said,  that  the  party  ought  to  press  for  an  answer ;  that  he  was  asking 
to  do  that  by  motion,  which  was  in  great  measure  the  object  of  the  suit,  though  the 
defendants  were  present  to  answer  for  their  conduct ;  and  that  it  was  impossible  to 
grant  the  application. 

Moore  applied  for  the  costs. 

Sir  W.  Owen  objected  that  the  plaintiff  was  in  prison,  and  unable  to  pay  costs. 

HuLLOCK,  B.     He  must  pay  the  costs,  to  prevent  his  coming  again. 

Garrow,  B.     If  he  is  unable,  those  who  advised  him  will  pay  them  for  him. 

Motion  refused,  with  costs. 


[185]  Orme  v.  Crockford.  May  15th,  1824. — A  bill  for  discovery  of  money  won 
at  play  under  the  statute  9  Anne,  c.  14,  s.  3,  does  not  lie  for  a  common  informer 
suing  for  penalties. 

[S.  C.  13  Price,  376;  1  C.  &  P.  537.  Explained,  Martin  v.  Treacher,  1886, 
16  Q,  B.  D.  513.  Referred  to,  Mexbm-migh  v.  IFIiitwood  Urban  District  Council, 
[1897]  2Q.  B.  116.] 

This  was  a  bill  filed  by  a  common  informer,  under  the  statute  9  An.  c.  14,  s.  3, 
against  the  defendant,  as  the  winner  of  money  at  unlawful  games,  horse  races,  and 
boxing  matches,  for  the  purpose  of  supplying  evidence  in  support  of  an  action  for 
penalties  on  the  second  section  of  the  same  statute.  The  bill  stated,  that  William 
Crockford  of,  &c.  did,  during  and  previous  to  the  year  1823,  and  still  continued  to 
keep  a  certain  house,  or  certain  houses,  rooms,  or  places,  marked  or  numbered  50, 
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situate  in  St.  James  Street,  in  the  parish  of  St.  George,  Hanover  Square,  &c.  for  the 
purpose  of  playing  at  unlawful  games  with  cards  and  dice,  or  permitting  or  sufJ'ering 
other  persons  to  play  at  such  games  within  the  said  house,  contrary  to  the  provisions 
of  several  public  acts  of  parliament,  and  more  particularly  an  act  made  and  passed  in 
the  ninth  year  of  the  reign  of  her  late  Majesty  Queen  Anne,  intituled  "  An  act  for  the 
better  preventing  of  excessive  and  deceitful  gaming."  That  during  the  year  1823, 
and  at  some  times  or  time  between  the  1st  of  January,  and  the  1st  of  October  in  the 
same  year,  the  said  W.  C.  and  divers  persons  did  play  at  cards  and  dice,  or  some 
other  unlawful  game,  or  games,  within  the  said  parish,  and  more  particularly  a  game 
of  chance  called  hazard,  or  creps,  or  did  bet  on  the  sides  or  hands  of  persons  playing 
at  some  such  games  as  aforesaid.  That  the  said  W.  C,  on  divers  days  between  the 
1st  of  January  and  the  1st  of  October,  1823,  at  one  time  or  sitting,  in  the  said  parish, 
&c.  did  win,  of  and  from  divers  persons,  by  playing  with  them  at  a  certain  game 
called  hazard,  or  some  other  unlawful  games  or  game,  or  by  betting  on  the  sides  or 
hands  of  some  person  or  persons  then  playing,  a  sum  of  money  exceeding  the  [186] 
sum  of  101.  ;  that  is  to  say,  the  sum  of  10001.,  or  some  other  large  sum,  and  which 
sum,  or  part  thereof,  was  paid  to  the  said  W.  C,  or  some  other  person  for  his  use 
and  benefit,  as  the  winner  thereof.  The  bill  then  set  forth  the  names  of  various 
persons,  to  the  number  of  eleven  ;  and  charged  that  the  defendant  had  so  played,  or 
betted  with,  and  had  so  won  from  each  of  those  persons,  by  playing  or  betting  at 
hazard,  sums  of  1001.  and  upwards;  and  that  such  monies  had  been  respectively  paid. 
It  contained  similar  charges,  and  specifications  of  names,  with  respect  to  playing  at 
cards,  dice,  or  tables ;  and  with  respect  to  playing,  or  betting,  and  winning  sums  of 
money  upon  tick,  or  credit,  which,  or  some  part  whereof,  were  (as  it  alleged)  after- 
wards paid.  It  further  charged,  that  the  said  W.  C.  had,  at  various  times  between 
the  days,  and  in  the  year  before  mentioned,  w-on  at  one  time  more  than  101.  by 
betting  at  horse  races  and  boxing  matches,  from  various  persons  unknown  to  the 
plaintifl";  and  that  the  money  so  won,  or  part  thereof,  was  received  by  him,  or  some 
person  for  his  use  or  benefit.  The  bill  proceeded  to  shew  that  the  person  or  persons 
from  whom  the  said  W.  C.  won  the  said  several  sums  of  money,  or  either  of  them, 
has  not,  or  have  not  brought  any  action  or  actions  at  law  against  the  said  W.  C, 
unless  by  covin  or  collusion,  within  three  months  next  after  the  winning  at  play,  or 
by  betting  as  aforesaid,  the  said  several  sums  of  money,  or  any  of  them  ;  nor  had  the 
said  W.  C.  paid  back  the  said  several  sums  of  money,  or  any  of  them,  so  won,  &c.  to 
the  said  several  persons  from  whom  he  won  the  same ;  and  therefore,  by  virtue  of  the 
several  statutes  made,  and  now  in  force  concerning  unlawful  gaming,  some,  or  one  of 
them,  the  said  W.  C.  had  become  liable  to  several  pecuniary  penalties  to  be  recovered 
against  him  by  plaintiff,  or  by  any  other  persons  who  should  sue  for  the  same,  on 
behalf  of  himself  and  the  poor  of  the  parish  in  which  such  penalties  were  incurred. 
That  in  pursuance  of  the  laws  and  statutes  in  such  cases  [187]  made  and  provided, 
and  within  the  time  thereby  limited,  plaintiff  did  cause  an  action  at  law  to  be  com- 
menced in  the  K.  B.  against  the  said  W.  C,  for  the  recovery  of  the  said  penalties,  on 
behalf  of  himself  and  the  poor  of  the  parish  aforesaid,  being  the  parish  in  which,  &c. ; 
and  such  action  was  now  depending.  That  the  said  W.  C.  had  kept  an  account  or 
memorandum  of  the  money  he  had  so  won  at  play,  and  had  made  some  entries  or 
entry,  in  some  books  or  book  of  account,  or  some  memorandum  or  memorandums  in 
writing,  relating  to  the  sums  of  money  which  he  so  won  as  aforesaid  ;  and  such  book, 
&c.  or  some  copy  thereof,  or  of  the  entries  therein  contained,  or  of  some  of  them, 
were,  or  was  then,  or  lately  had  been,  in  the  custody,  &c.  of  the  said  W.  C.  That 
the  plaintiff  was  unable  to  prove  the  several  matters  aforesaid,  or  to  proceed  to  a  trial 
in  the  aforesaid  action,  without  a  discovery  from  the  said  W.  C.  of  the  several  matters 
aforesaid.  The  bill  therefore  prayed,  that  the  defendant  might  set  forth  a  full,  true, 
and  particular  account  of  all  and  singular  the  sums  and  sum  of  money  so  won  and 
received  by  him,  or  by  any  and  what  persons  or  person  for  his  use  and  benefit ;  and 
the  times  when,  and  the  places  where,  and  the  persons  from  whom  such  several  sums 
of  money  were  so  won  and  received  ;  and  where  and  when  such  bets  were  made  and 
paid,  and  at  what  games  or  game ;  and  that  he  might  set  forth  all  such  entries,  or 
memorandums,  accounts,  and  writings,  in  all  and  every  books,  &c.  or  book,  &c.  which 
are  or  is  now,  or  ever  were  or  was  in  his  possession  or  power,  in  any  manner  touching 
and  relating  to,  or  concerning  all  or  any  of  the  monies,  sums,  and  sum  of  money  won 
by  him,  by  playing  or  betting  at  any  games  or  game,  in  manner  aforesaid,  or  at  any 


80  ORME   V.  CROCKFORD  M'CLE.188. 

horse-races  and  boxing-matches,  or  either  of  them,  between  the  1st  of  January,  1823, 
and  the  1st  of  October,  then  last ;  and  that  he  might  set  forth  a  list  or  schedule  of  all 
such  books,  memorandums,  entries,  papers,  and  writings,  as  weie  [188]  then  in  his 
possession  or  power,  and  leave  the  same  with  his  Clerk  in  Court,  for  the  purpose  of 
allowing  the  plaintiff,  or  his  agents  or  agent,  to  consult,  peruse,  and  take  copies  of,  and 
extracts  from  them,  as  they  should  be  advised  ;  and  that  he  might  set  forth  and  dis- 
cover what  was  become  of  such  of  the  said  books,  &c.  and  the  accounts  therein  touching 
the  matters  aforesaid,  as  had  at  any  time  been,  and  were  not  then  in  the  custody, 
&c.  of  the  said  defendant :  and  that  he  might  answer  the  premises,  and  make  a  full 
and  true  disclosure  and  discovery  of  all  and  singular  the  matters  aforesaid. 

The  defendant  demurred  generally. 

Tindal,  Duckworth,  and  James,  D.,  for  the  demurrer.  The  bill  is  not  maintainable 
by  the  law  of  this  country,  on  principle  or  authority.  The  general  rule  of  law  is,  that 
no  man  is  bound  to  discover,  or  answer  so  as  to  accuse  himself  of  a  crime,  or  subject 
himself  to  penalties,  or  a  forfeiture  of  estate,  or  interest.  And  in  Courts  of  Common 
Law,  it  is  the  daily  practice  for  a  judge  to  close  the  mouth  of  a  witness,  when  a 
question  tending  to  any  of  these  consequences  has  been  put.  The  stat.  46  G.  3,  c.  37, 
which  was  passed  in  Lmrl  Melville's  case,  to  declare  the  law  with  respect  to  witnesses 
refusing  to  answer,  expi'essly  excepts  these  three  cases  out  of  the  general  obligation  to 
answer.  It  is  matter  of  history,  that  the  oath  of  purgation  whereby  the  party  was 
obliged  to  answer  upon  oath  to  any  matter  however  criminal,  formerly  administered 
to  persons  by  the  ecclesiastical  judges,  was  felt  so  burdensome  by  the  people  of  this 
country,  that  it  was  abolished  at  the  restoration  ;  (a)  and  Sir  VV.  Blackstone,  in  his 
Commentaries,  states  that  it  had  previously  been  abandoned  by  the  Court  of 
Chancery  (3  Black.  Com.  100).  Such  being  the  general  rule,  the  only  question 
[189]  is,  whether  this  case  is  excepted  out  of  it  by  force  of  the  stat.  9  Anne,  c.  14, 
s.  3.  The  only  other  act  that  gives  a  discovery,  is  the  7  G.  2,  c.  8,  to  prevent  stock- 
jobbing ;  but  no  discovery  is  given  in  aid  of  the  penalties  under  it.  The  language 
of  the  former  act  shews  that  the  discovery  provided  by  it,  was  not  intended  to  be 
allowed  in  aid  of  a  common  informer  suing  for  the  treble  penalties,  but  to  be  confined 
to  the  case  of  an  action  by  the  loser  for  the  sum  lost  and  paid.  The  2d  section,  in 
the  first  place,  enables  the  loser  of  101.  at  any  time  or  sitting,  by  playing  at  any  game, 
or  by  betting  on  the  hands  or  sides,  to  recover  the  money  paid  in  respect  of  his  losing, 
with  costs,  by  action  of  debt,  to  be  brought  within  three  months  :  and  in  the  second, 
in  default  of  his  bona  fide  suing  within  that  time,  it  allows  a  common  informer  to 
I'ecover  it  in  the  same  form  of  action,  with  treble  the  value  and  costs,  one  moiety  to 
himself,  the  other  to  the  poor  of  the  parish.  Then  follows  the  third  clause,  upon 
vhieh  the  question  here  arises.  "And  for  the  better  discovery  of  the  monies,  or 
other  thing  so  won,  and  to  be  sued  for,  and  to  be  recovered  as  aforesaid,  it  is  hereby 
further  enacted,  by  the  authority  aforesaid,  that  all  and  every  the  person  or  persons, 
who  by  virtue  of  this  present  act  shall  or  may  be  liable  to  be  sued  for  the  same,  shall 
oe  obliged  and  compellable  to  answer  upon  oath  to  such  bill  or  bills  as  shall  be 
preferred  against  him  or  them,  for  discovering  the  sum  and  sums  of  money,  or  other 
thing  so  won  at  play  as  aforesaid."  If  this  clause  did  not  immediately  follow  the 
former,  it  could  by  no  possibility  be  applied  to  the  case  of  an  action  by  an  informer 
for  penalties.  But  the  fair  construction  of  the  language  of  it  requires  that  the 
discovery  given  .should  be  confined  to  the  case  of  an  action  for  the  single  value  of  the 
money  or  other  thing  lost  and  paid.  At  least,  there  is  nothing  compulsory  in  the 
words,  to  oblige  the  Court  to  extend  it  further.  The  provision  is  necessary  to 
effectuate  the  intention  of  the  legislature  in  the  one  case,  but  not  in  [190]  the  other. 
For  if  the  act  gave  the  loser  an  action  merely,  without  enforcing  a  discovery,  it  would 
obviously  be  in  many  cases  quite  useless  ;  because  the  plaintiff  could  have  no  witness 
to  sustain  it,  there  having  been  no  person  privy  to  the  transaction  beside  hunself  and 
the  winner :  but  the  loser  himself  would  be  a  very  good  witness  to  maintain  a  suit 
brought  by  an  informer.  The  next  clause,  the  4th,  makes  more  decisively  in  favour 
of  this  construction.  It  enacts,  "  that  upon  the  discovery  and  repayment  of  the 
monej^  or  other  thing,  so  to  be  recovered  and  repaid  as  aforesaid,  the  person  or  persons 
who  shall  so  discover  and  repay  the  same  as  aforesaid,  shall  be  acquitted,  indemnified, 

(a)  By  Stat.  13  Car.  2,  c    12,  s.  4.     Vide  12  Rep.  26  et  seq. 
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and  discharged  from  any  further  or  other  punishment,  forfeiture,  or  penalty,  which 
he  or  they  may  have  incurred  by  the  playing  for,  or  winning  such  money  so  discovered 
and  repaid  as  aforesaid."  Repayment  is  the  term  there  used  ;  the  clause  is  perfectly 
silent  about  penalties.  Repayment  can  mean  nothing  but  payment  of  the  money,  or 
other  thing  won,  back  to  the  person  who  lost  and  paid  it.  Discovery  and  repayment 
go  together,  and  therefore  must  be  co-extensive,  and  taken  with  the  same  limitations. 
So  the  question  rests  upon  this  statute.  There  is  another  statute  in  pari  materia, 
IS  G.  2,  c.  34,  the  3d  section  of  which  shews  demonstratively  that  the  discovery  must 
be  so  limited.  That  clause  recites  the  2d  section  of  the  9th  Anne,  and  concludes  the 
recital  in  these  terms  :  "  And  whereas  for  the  better  discovery  of  the  monies,  or  any 
thing  so  won,  and  to  be  sued  for  as  aforesaid,  it  is  by  the  said  statute  enacted,  that 
all  and  every  person  or  persons,  who  by  virtue  of  the  said  statute,  should  or  might 
be  liable  to  be  sued,  for  any  such  sum  or  sums  of  money,  or  valuable  thing,  should  be 
obliged  and  compelled  to  answer,  upon  oath,  such  bill  or  bills  as  should  be  preferred 
against  him  or  them,  for  the  di.scovery  of  the  sum  or  sums  of  money  to  be  won  at 
play  as  aforesaid  ;  but  no  provision  is  made,  or  authority  given,  to  any  Court  of  Equity 
to  [191]  decree  the  same  to  be  paid."  Here  then  the  legislature  have  interpreted  the 
discovery  provided  by  the  9th  Anne,  to  have  been  given  to  some  person  entitled  to 
be  paid  a  sum  or  sums  of  money,  which  necessarily  excludes  those  who  sue  for  penalties, 
a  penalty  not  being  a  thing  to  be  paid,  but  a  matter  of  punishment.  The  clause  then 
proceeds  to  extend  the  jurisdiction  of  Courts  of  Equity  from  compelling  discovery  of 
money  won  by  gaming,  to  decreeing  payment  of  it ;  and  its  effect  is  to  render  the 
bill,  given  by  the  act  of  Anne,  no  longer  a  bill  for  mere  discovery,  but  a  bill  for  relief. 
But  a  Court  of  Equity  cannot  pursue  this  construction  with  regard  to  a  common 
informer.  It  would  not  decree  him  payment  of  penalties  of  the  treble  value ;  and  if 
not,  this  bill  is  not  to  be  enforced.  The  discovery  is  given  to  the  party  as  to  whom 
the  act  is  remedial  merely,  and  not  to  the  party  as  to  whom  it  is  penal.  Courts  of 
common  law  have  taken  this  very  distinction.  Bones  v.  Booth  (2  Blacks.  Rep.  1226). 
In  that  case,  Gould,  J.  said,  that  "  the  statute,  with  respect  to  the  party  losing,  was 
remedial,  not  penal.  He  is  to  recover  back  his  money  ;  and  to  that  end,  the  3d  section 
of  the  statute  allows  a  hill  in  equity  for  a  di.«covery,  which  plainly  shews  it  was  not 
considered  as  a  penal  statute.  Had  this  been  a  proceeding  on  that  bi-anch  of  the 
statute  which  inflicts  pillory,  &c.  it  had  been  otherwise."  This  is  a  direct  opinion 
from  a  learned  judge,  that  the  provision  for  discovery  applies  only  to  the  remedial 
part  of  the  act  of  Anne.  Blackstone,  J.  and  Nores,  J.  expressed  themselves  to  the 
same  piu-pose  ;  and  the  same  distinction  is  recognised  in  a  manuscript  which  belonged 
to  the  former  judge.  The  case  of  Cowan  v.  Phillips  (3  Anst.  843),  is  the  only  semblance 
of  authoritj'  for  the  bill.  But  even  if  that  case  stood  uncontradicted,  it  cannot  be 
considered  as  an  authority  ;  because  the  objection  now  raised  was  not  [192]  taken  in 
it,  or  presented  to  the  attention  of  the  Court.  Objections  were  made  to  the  frame  of 
the  bill,  which  the  Court  held  to  be  immaterial ;  but  its  principle  was  not  excepted 
against,  and  it  was  taken  for  granted  that  such  a  bill  would  lie.  However,  that  case 
has  been  overruled  by  sub.sequent  ones,  not  reported,  but  appearing  among  the  records 
of  this  Court ;  in  which  demuii'ers  to  five  bills  of  this  description  filed  by  the  same 
individual,  three  to  the  whole  bill,  two  to  part,  were  allowed.  The  first,  Holloivay  v. 
Goldsmid,  was  filed  in  Easter  term,  39  G.  3,  against  Abraham  Goldsmid,  stating  that 
he  had  won  10,0001.  at  different  games,  of  various  persons  unknown,  and  praying  a 
discovery.  A  general  demurrei-  to  this  was  allowed  on  argument,  on  26th  of  April, 
1799.  The  second,  Holkncai/  v.  Clopton,  was  filed  in  Michaelmas  term,  39  G.  3,  against 
Charles  Boothby  Clopton,  stating  that  he  had  won  money  from  Richard  Fitzpatrick, 
at  dice  and  hazard,  and  also  from  Fitzpatrick  and  other  persons  unknown.  A 
demurrer  and  answer  was  filed,  whereby  the  defendant  demurred  to  so  much  of  the 
bill  as  sought  a  discovery  as  to  the  unknown  persons,  and  answered  as  to  the  money 
alleged  to  have  been  won  from  Fitzpatrick.  The  demurrer  was  heard  on  the  26th  of 
April,  1799,  and  allowed.  The  third,  HoUowaij  v.  Axibrey,  was  filed  about  the  same 
time  as  the  last,  against  George  Aubrey,  alleging  that  he  had  won  money  from  various 
persons  unknown  to  plaintiff,  by  playing  at  hazard,  and  various  other  games;  and 
also  won  other  monies  from  one  James  Lockhart.  A  demurrer  and  answer  was  put 
in,  whereby  defendant  demurred  to  the  discovery  as  to  monies  won  from  unknown 
persons,  and  answered  as  to  Lockhart.  The  demurrer  was  heard  in  Easter  term, 
1799,  and  allowed.     The  fourth,  Holloivay  v.  Cookson,  was  filed  in  Michaelmas  term, 
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40  G.  3,  against  Joseph  Cookson,  alleging  that  he  won  different  sums  of  money 
from  persons  therein  named,  by  betting  at  a  horse-race.  A  general  demurrer 
[193]  was  filed  on  the  18th,  and  argued  on  the  ■29th  November.  The  Court  took 
time  to  consider  of  their  judgment,  and  on  the  14th  of  December  gave  judgment, 
allowing  the  demurrer.(a)  The  fifth,  IloUoicay  v.  Hcni,  was  filed  in  Easter  term, 
42  G.  3,  against  Jonathan  Hort,  in  respect  of  monies  alleged  to  have  been  won  from 
George  Payne  at  billiards  and  other  games.  A  general  demurrer  to  this  bill  was  filed 
on  the  13th  May,  1802,  and  the  plaintiff  submitted  to  it;  in  consequence  of  which, 
an  order  was  made,  on  the  7th  Jnl}%  1802,  for  the  plaintiff  to  pay  the  costs  of  the 
bill,  such  order  stating  the  submission  to  the  demurrer.  [HuUock,  B.  Do  you  know 
whether  a  bill  of  discovery  for  the  loser,  might  have  been  sustained  before,  and  inde- 
pendentl}'  of  the  statute  of  Anne  ?]  The  statute  of  Anne  was  passed  ex  majori  cautela. 
There  is  no  instance  in  the  books,  of  an  informer  filing  such  a  bill  from  1711,  when 
the  act  was  passed,  till  that  of  3fynd  v.  Francis  (1  Anst.  .5)  in  1792;  and  there  is  no 
reported  case  of  an  informer  suing  in  the  Court  of  Chancery  at  all.  Mynd  v.  Francia, 
and  Hudson  v.  Davis  (2  Anst.  .504)  are  not  authorities  for  the  plaintift';  for  in  the 
first,  though  the  demurrer  was  [194]  overruled,  it  was  on  a  point  of  form  ;  and  in  the 
second,  it  was  allowed,  though  on  a  different  ground  from  the  present.  Neither  Lord 
Redesdale,  nor  any  other  writer  on  pleading,  has  noticed  these  cases.  In  Brandon  v. 
Sands  (2  Ves.  jun.  514),  it  seems  to  have  been  taken  for  granted,  that  the  informer 
was  not  entitled  to  the  discovery. 

Jervis,  for  the  plaintift',  said  that  the  bill  had  been  drawn  from  a  precedent  pre- 
pared by  Lord  Redesdale,  but  declined  to  argue  the  demurrer  in  opposition  to  so  many 
recent  decisions. 

Roupell,  on  the  same  side,  said  that  this  seemed  to  be  the  only  case  in  which  this 
point  had  been  directly  addressed  to  the  Court.  [Graham,  B.  Beyond  all  doubt,  up 
to  the  pei'iod  of  the  determination  in  HoUoivay  v.  Cookson,  there  was  a  very  prevailing 
notion  that  a  common  informer  had  a  right  to  a  discovery  :  and  before  that  time  many 
persons  had  been  called  upon  by  informers  for  a  discovery,  and  had  submitted.] 

Alexander,  C.  B.  I  own  I  have  no  doubt  at  all  upon  the  point ;  and  though 
I  cannot  answer  for  the  effect  which  a  reply  from  Mr.  Jervis  might  produce,  I  should 
be  very  much  surprised  if  it  altered  the  impression  which  the  acts  of  parliament  and 
the  cases  have  made  upon  me.  The  mere  circumstance  of  there  having  been  a  general 
understanding  in  the  profession  the  other  way,  seems  but  a  very  poor  answer  to  a  case 
very  solemnh'  considered  and  determined,  when  there  is  no  opposition  at  all  to  the 
principle  decided  in  it.  The  observations  of  Mr.  Tindal  make  it  clear,  that  the  legisla- 
ture intended  that  the  privilege  of  enforcing  a  discovery  should  be  given  to  those 
persons  who  were  to  have  a  right  to  recall  the  money  they  had  lost.  [195]  I  cer- 
tainly would  have  required  very  convincing  arguments  to  satisfy  me  that  the  law 
upon  this  point  was  otherwise.  Because,  I  think,  that  if  the  legislature  meant  to  take 
away  such  an  important  right  from  an  individual,  as  the  privilege  of  refusing  to  answer 
questions  which  would  charge  him  with  a  crime,  or  render  him  liable  to  a  penalty,  or 
a  forfeiture  of  estate,  their  intention  would  be  clearly  and  unequivocally  expressed, 

(ft)  The  following  is  a  copy  of  the  order  made  in  this  cause. 

Saturday  the  14th  day  of  December,  1799. 
Between  Robert  Holloimy,  Plaintiff,  and  Joseph  Cookson,  Esq.,  Defendant.     By  Bill. 

Wednesday,  the  27th  day  of  November  last,  having  been  appointed  by  the  Court 
for  reading  the  plaintiff's  bill,  and  the  defendant's  demurrer  filed  thereto,  and  for 
counsel  on  both  sides  to  attend,  when  upon  opening  the  said  plaintiff's  bill  and 
demurrer  by  Mr.  Hart,  of  counsel  for  the  defendant,  and  hearing  Thomas  Plumer, 
Esq.  one  of  his  Majesty's  learned  counsel  on  the  same  side,  and  Mr.  Pemberton,  and 
Mr.  Richards,  another  of  his  Majesty's  counsel,  of  counsel  for  the  plaintift",  the  said 
demurrer  was  ordered  to  stand  over  for  judgment.  And  the  same  standing  over 
accordingly,  it  is  this  day  ordered  by  the  Court,  that  the  said  demurrer  be,  and  the 
same  is  hereby  allowed,  and  that  the  said  plaintift"s  bill  be,  and  the  same  is  hereby 
dismissed  out  of  this  Court,  with  costs,  to  be  taxed  for  the  said  defendant  by  the 
deputy  to  his  Majesty's  remembrancer  of  this  Court,  to  whom  it  is  hereby  referred 
to  tax  the  same. 
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which  is  not  the  case  in  this  act  of  parliament.     And  I  am  pei'suaded,  that  the  cases 
which  have  been  cited,  corroborate  that  conclusion. 

Grah.vm,  B.  I  shall  not  take  up  any  time  in  referring  to  the  clauses  of  the 
different  acts  of  parliament :  comparing  them  one  with  another,  no  man  can  entertain 
a  doubt  upon  the  point  before  the  Court.  However,  I  cannot  help  observing,  that 
it  was  a  monstrous  error  to  construe  the  act  otherwise.  I  have  no  doubt  that 
Lord  Redesdale  thought  the  act  equalh'  applicable  to  actions  for  the  single  and  the 
triple  sum. 

In  the  case  of  HolUncay  v.  Cookson,  this  question  was  very  solemnly  debated,  and 
Mr.  Pemberton,  a  gentleman  of  great  abilities,  argued  against  the  demurrer ;  but  the 
Court  decided  that  the  act  of  parliament  only  applied  to  a  di.scovery  in  an  action  for 
the  single  sum.     No  determination  could  have  been  more  solemn  than  that  was. 

G.iRROW,  B.  I  am  clearly  of  opinion  that  the  act  of  parliament  does  not  require, 
and  that  justice  does  not  require  the  defendant  to  make  the  discovery  sought  by  this 
bill,  or  to  put  the  informer  in  a  condition  to  recover  penalties.  Much  has  been  done 
of  late  to  put  down  the  vice  of  gaming,  and  if  it  shall  l)e  thought  right  to  do  more 
with  that  view,  I  shall  not  be  one  of  those  to  regret  it.  But  let  that  be  done  by  some 
prospective  remedy,  that  men  ma}'  know  it  beforehand,  and  retire  in  time  from  the 
commission  of  crimes.  The  present  bill  sets  forth  a  long  list  of  [196]  persons,  who  at 
some  time  or  other  have  been  seen  coming  to,  or  going  from,  the  place  kept  by  the 
defendant,  and  calls  upon  him  to  produce  his  books,  for  the  purpose  of  shewing  the 
various  sums  won  by  him  from  those,  or  any  of  them,  within  a  certain  period,  in  order 
that  the  person  seeking  the  information  may  recover  from  him,  not  only  the  money 
lost,  but  that  sum  multiplied  by  three,  one  half  for  himself,  the  other  half  for  the  poor 
of  the  parish.  It  is  quite  monstrous  to  give  to  a  common  informer  any  such  authority. 
Nor  is  it  necessary.  Transactions  of  this  nature  may  take  place  between  the  parties 
to  them  alone.  Justice  requires  that  there  should  be  a  remedy  to  recover  the  money 
which  my  servant,  or  my  apprentice,  has  been  seduced  into  staking  at  a  gambling- 
house  ;  and,  therefore,  as  neither  of  these  can  be  a  witness  to  support  an  action  for 
that  purpose,  unless  the  law  gave  a  discovery,  there  would  frequently  be  no  remedy. 
But  the  informer  may  have  a  witness  in  the  loser,  and  therefore  the  act  never 
intended  to  enforce  a  discovery  with  a  view  to  penalties.  I  think  such  an  enactment 
would  not  be  conformable  to  the  justice  or  wisdom  of  the  law  of  England. 

HULLOCK,  B.  The  ultimate  object  of  this  bill  is  to  impose  on  the  defendant 
certain  penalties.  It  is  conceded,  that  an  individual  is  not  bound  by  the  general 
principles  of  the  law  to  answer  questions  which  would  expose  him  to  penalties,  or  a 
forfeiture  of  interest ;  yet  it  is  insisted,  that  there  is  an  act  of  parliament  which  entitles 
the  plaintiff  to  call  for  this  species  of  discovery.  Therefore  it  is  incumbent  on  those 
who  maintain  this,  to  shew  that  there  is  an  act  framed  in  such  distinct  terms,  as  to 
authorise  a  decision  inconsistent  with  general  principles.  It  is  said  that  there  are 
conflicting  decisions  upon  this  point.  And  assuming  that  there  are,  the  consequence 
is,  that  the  Court  is  left  at  liberty  to  consider  what  is  the  right,  and  the  sound  con- 
struction of  this  statute.  Now,  it  appears  to  me,  [197]  that  if  the  language  of  this 
act  be  attended  to,  it  confers  no  such  right  as  has  this  day  been  predicated  by  those 
who  support  the  bill ;  because,  by  the  second  section,  it  is  enacted,  that  where  the 
sum  of  101.  shall  be  lost,  at  any  time  or  sitting,  by  playing  or  betting  on  the  hands, 
the  winnei'  shall  be  liable  to  refund  the  money  lost  and  paid,  to  be  sued  for  by  the 
loser  within  three  months  :  and  by  the  subsequent  part,  if  that  person  neglects  to 
proceed  within  that  time,  the  common  informer  is  empowered  to  do  so,  and  to  recover 
the  money,  and  three  times  the  value,  one  half  to  himself,  the  other  to  the  poor  of 
the  parish.  The  third  clause  then  provides,  that  for  the  better  discovery  of  the  monies, 
or  other  thing  so  won,  and  to  be  sued  for  and  recovered  as  aforesaid,  all  and  every  the 
person  or  persons,  who  by  virtue  of  the  act,  shall  or  may  be  liable  to  be  sued  (sued 
for  what?  for  the  same,  for  the  money  won,)  shall  be  obliged  and  compellable  to 
answer  upon  oath.  The  next  clause  contains  a  proviso,  that  "  upon  the  discovery  and 
repayment  of  the  money,  or  other  thing  so  to  be  discovered  and  repaid  as  aforesaid," 
there  shall  be  an  exemption  from  any  further  penalties.  So  that  upon  the  words  of 
these  clauses,  the  remedy  of  discovery  provided  by  the  act  is  given  in  respect  of  the 
money  won,  and  not  the  penalties.  Independent  of  that,  I  think  that  if  the  legislature 
did  intend  to  confer  the  right  claimed,  they  have  not  given  it  in  such  words  as  to 
entitle  the  Court  to  grant  it.     With  respect  to  the  objection  which  I  threw  out  in  the 
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course  of  the  argument,  there  does  not  seem  to  me  to  be  much  in  it.     On  the  cases 
I  do  not  place  much  weight,  as  they  appear  to  be  inconsistent  with  one  another.     On 
the  whole,  I  am  of  opinion  that  this  demurrer  ought  to  stand. 
Demurrer  allowed. (a)' 

[See  note,  p.  709,  post.] 

[198]  GirjJNGHAM,  Spinster,  r.  Waskett,  Gent.  One,  &c.  May  18th,  1824. — To 
debt  on  bond  conditioned  for  replacing  stock,  a  set-off  cannot  be  pleaded  under 
the  Stat.  8  G.  2,  c.  24,  s.  5. — Judgment  entered  up  for  the  plaintiff  in  such  an  action, 
notwithstanding  a  verdict  for  the  defendant  on  a  plea  of  set-off,  the  plea  being 
bad  in  law. — But  qufere  1  whether  a  writ  of  enquiry,  or  a  venire  facias  de  novo, 
be  the  proper  course  of  proceeding  to  assess  damages. 

[See  further,  p.  568,  post.     S.  C.  13  Price,  434.] 

Debt  on  a  bond  for  2001.,  given  by  the  defendant  to  the  plaintiff,  dated  the  5th 
of  August,  1814,  with  condition,  that  if  the  defendant,  his  heirs,  &c.  should  within 
.six  months  after  the  request  for  that  purpose  made  in  writing  by  plaintiff,  her  heirs, 
&c.  repurchase,  and  reinvest  into  the  name  and  on  account  of  the  plaintiff,  in  the  books 
of  the  Governor  and  Company  of  Merchants  trading  to  the  South  Seas,  a  sum  of 
1481.  14s.  Old  S.  S.  annuities  (therein  before  recited  to  have  been  sold  by  plaintiff, 
and  the  produce  paid  to  defendant),  and  should,  in  the  mean  time,  pay  to  the  plaintiff', 
her  executors,  &c.  at  the  days  and  times  on  which  dividends  on  0.  S.  S.  annuities  are 
accustomed  to  be  paid,  so  much  as  the  dividends  on  the  said  1481.  14s.  would  have 
amounted  unto,  had  not  the  same  been  sold,  then  the  said  obligation  should  be  void, 
or  otherwise,  &c.  Breaches  were  assigned  on  both  branches  of  the  condition.  Defen- 
dant pleaded,  that  at  the  time  of  exhibiting  the  bill,  there  was  justly  and  truly  due  and 
owing  to  the  plaintiff,  on  condition  of  the  said  writing  obligatory,  the  sum  of  901.  6s.  9d. 
and  no  more  ;  (u)-  and  that  plaintiff'  was  indebted  to  defendant  in  10001.  for  money 
lent  and  advanced;  in  10001.,  for  money  paid,  laid  out,  and  expended:  in  10001.  for 
money  had  and  received  ;  and  in  10001.,  for  business,  &c.  done  by  defendant,  as  an 
attorney  for  the  plaintiff,  and  other  persons  at  her  request,  amounting  in  the  whole 
to  40001.,  which  exceeded  the  money  due  from  defendant  to  plaintiff;  and  which,  or 
so  much  thereof  as  would  be  necessary,  he  offered  to  set  off,  &c.  according  to  the  form 
of  the  statute,  [199]  &c.(«)^     Plaintiff  replied,  that  she  was  not  indebted  to  defendant 

{ay  Vide  1  Harr.  Cha.  Prac.  290,  8th  ed.  Fonbl.  Tr.  Eq.  v.  2,  b.  6,  c.  3,  s.  5. 
1  Mad.  Cha.  Prac.  214.     Lube's  Anal.  Equ.  Pleading,  312. 

(a)''  Vide  Mr.  Duinford's  edition  of  Willes's  Rep.  263,  n.  (c). 

(a)3  8  G  2,  c.  24,  s.  5.  By  the  2  G.  2,  c.  22,  s.  13,  it  is  enacted,  "  that  where  there 
are  mutual  debts  between  the  plaintiff  and  defendant,  or  if  either  party  sue,  or  be 
sued  as  executor  or  administr'ator,  where  there  are  mutual  debts  between  the  testator,  or 
intestate,  and  either  party,  one  debt  may  be  set  against  the  other  ;  and  such  matter  may 
be  given  in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature  of  the  case 
shall  require,  so  as  at  the  time  of  pleading  the  general  issue,  where  any  such  debt  of  the 
plaintiff,  his  testator  or  intestate,  is  intended  to  be  insisted  on  in  evidence,  notice  shall 
be  given  of  the  particular  sum  or  debt  so  intended  to  be  insisted  on,  and  on  what 
account  it  became  due  ;  or  otherwise  such  matter  shall  not  be  allowed  in  evidence  upon 
the  general  issue." 

The  8  G.  2,  c.  24,  s.  6,  enacts  and  declares,  "  that  by  virtue  of  the  said  clause, 
mutual  debts  may  be  set  against  each  other,  either  by  being  pleaded  in  bar,  or  given 
in  evidence  on  the  geneial  issue,  in  the  manner  therein  mentioned,  notwithstanding 
that  such  debts  are  deemed  in  law  to  be  of  a  different  nature  ;  unless  in  cases  where 
either  of  the  said  debts  shall  accrue  by  reason  of  a  penalty,  contained  in  any  bond  or 
specialty  ;  and  in  all  cases,  where  either  the  debt  for  which  the  action  hath,  can,  or 
shall  be  brought,  or  the  debt  intended  to  be  set  against  the  same,  hath  accrued,  or  shall 
accrue,  by  reason  of  any  such  penalty,  the  debt  intended  to  be  set  off  shall  be  pleaded 
in  bar  :  in  which  plea  shall  be  shewn,  how  much  is  truly  and  justly  due  on  either  side  ; 
and  in  case  the  plaintiff  shall  recover  in  any  such  action  or  suit,  judgment  shall  be 
entered  for  no  more  than  shall  appear  to  be  truly  and  justly  due  to  him,  after  one  debt 
being  set  against  the  other  as  aforesaid." 
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in  manner  and  form  as  he  in  his  plea  alleged.  Issue  was  joined  upon  this,  in  Trinity 
term,  1816,  and  the  cause  then  set  down  for  trial.  But  it  was  made  a  reman  et,  and 
only  came  on  for  trial  (by  proviso)  at  the  Sittings  for  Middlesex  in  last  term,  before 
the  Lord  Chief  Baron. 

The  defendant  gave  in  evidence  a  bill  of  costs  in  Chancery,  taxed  at  1221.  2s.  8d., 
and  the  jury  found  a  verdict  in  his  favour. 

Taunton,  W.  E.,  on  the  following  day  obtained  a  rule  calling  on  the  defendant  to 
shew  cause  why  judgment  should  not  be  entered  up  for  the  plaintiff  in  this  cause,  not 
withstanding  the  verdict  obtained  for  the  defendant  on  the  issue  on  the  record ;  and 
that  in  the  mean  time  all  proceedings  be  stayed.  The  ground  then  stated  in  support 
of  the  application  was,  that  the  plea  was  bad  in  law,  [200]  and  a  luillity,  the  bond  not 
being  one  conditioned  for  the  payment  of  money  or  any  thing  liquidated,  within  the 
stiitute,  but  for  the  performance  of  something  collateral ;  and  that  the  plaintiff  was 
consequently  entitled  to  sue  out  a  writ  of  enquiry.  And  the  following  authorities 
were  referred  to:  Hutchinson  v.  Sturges  (Willes's  Rep.  261);  Broadbent  v.  IFilks  (ibid. 
360),  and  the  cases  there  cited  ;  Rex  v.  Philips  (1  Burr.  292) :  Craven  v.  Henley  (Com. 
Rep.  .548) ;  Kirk  v.  Nrnvill  (1  T.  R.  266). 

Jervis  and  Curwood  now  shewed  cause.  The  plea  was  good,  and  the  verdict  was 
proper.  Hutchinson  v.  Sturges  is  the  only  one  of  the  cases  mentioned  applicable  to  the 
question  of  set-off,  and  it  is  distinguishable  from  the  present.  The  ground  of  the 
judgment  there  was,  that  the  bond  was  not  one  for  the  payment  of  money,  being  for 
the  appearance  of  a  third  party  at  the  Palace  Court.  But  this  is  a  bond  substantially 
for  the  payment  of  money  ;  and  if  the  demand  on  it  were  not  ascertained  before  the 
action  was  brought,  it  has  been  liquidated  by  the  pleadings.  The  defendant  was 
bound  by  the  statute,  to  set  forth  in  his  plea  what  was  really  due  on  the  bond.  Si/mmojis 
V.  Kno.i-  (3  T.  R.  6-5).  The  defendant  did  accordingly  state  it  at  901.  6s.  9d. ;  the 
plaintiff  replied,  not  traversing  that  material  allegation.  In  the  case  cited.  Lord 
Kenyon  said,  that  if  the  plaintiff  did  not  deny  in  his  replication  the  sum  stated  in 
the  plea,  he  admitted  it.  This  plaintiff',  therefore,  omitting  to  do  so,  has  acknowledged 
that  to  be  the  debt  due  on  the  bond,  which  is  thus  reduced  to  a  certainty.  [HuUock,  B. 
The  bond  in  Si/minons  v.  Knox  was  a  common  money-bond,  and  that  is  the  distinction.] 
The  demand  on  the  other  side  had  been  liquidated,  and  therefore  it  must  be  taken 
that  they  were  mutual  debts,  capable  [201]  of  being  set  off'  one  against  the  other,  within 
the  statutes.  A  set-off  has  been  allowed  to  a  bond  conditioned  for  the  payment  of 
an  annuity,  Collins  v.  Collins  (2  Burr.  820),  which  is  very  like  the  present.  The 
liquidation  of  the  damages  is  a  broad  distinction  between  this,  and  all  the  cases  where 
the  prayer  of  the  motion  has  been  granted.  But  admitting  the  plea  not  to  be  good, 
the  defendant  has  lost  the  opportunity  of  taking  advantage  of  that,  by  replying  to  it, 
instead  of  demurring,  as  was  done  in  Hutchinson  v.  Sturges. 

Taunton,  W.  E.,  contra.  There  are  two  points  capable  of  being  argued  :  1st. 
Whether  this  boud  was  a  fit  subject  of  an  answer  by  way  of  set-off.  2d.  If  it  were 
not,  whether  the  Court  ought  not  to  permit  judgment  to  be  entered  up  for  the 
plaintiff,  non  obstante  veredicto.  As  to  the  first,  the  plea  is  erroneous  in  point  of 
law,  and  presents  an  immaterial  issue,  quite  beside  the  merits  of  the  case.  Both  the 
statutes  of  set-off  always  speak  of  mutual  debts,  and  of  one  debt  to  be  set  off  against 
another  debt.  Nothing  therefore  but  a  debt  is  capable  of  having  a  set-oft"  against  it ; 
and  nothing  is  to  be  set  off  against  it,  but  a  debt.  Willes's  Reports  is  a  book  of  the 
highest  authority,  and  no  case  can  be  more  in  point  than  Hutchinson  v.  Sturges. 
There  Willes,  L.  C.  J.  directly  says,  "  As  this  is  not  a  boud  with  condition  for  the 
payment  of  money,  we  are  all  of  opinion,  that  the  case  is  not  within  the  statute 
(8  G.  2),  but  must  stand  on  the  statute  2  G.  2."  And  judgment  was  given  for  the 
plaintitt"  on  demurrer,  on  the  ground  that  the  plea  of  set-off  was  not  legal.  Nedriffe 
V.  Hogan  (ibid.  1024).  The  test  therefore  is,  whether  the  bond  is  conditioned  for  the 
payment  of  money.  An  annuity  bond  has  been  held  to  be  within  the  statute,  but 
that  is  because  it  is  a  bond  for  the  payment  of  monies  at  several  times,  which  are  not 
on  that  account  the  less  settled  and  ascertained.  [Hul-[202]-look,  B.  In  an  annuity 
bond  the  plaintiff  is  bound  to  suggest  breaches,  in  pursuance  of  the  stat.  of  King 
William  (8  &  9  W.  3,  c.  11,  s.  8);  and  in  JVekh  v.  Ireland  (6  Ea.  613)  it  was  held 
necessary  on  an  arbitration  bond.]  The  debt  must  be  certain  in  the  first  instance, 
and  not  settled  ex  post  facto.  In  all  the  instances,  where  what  is  the  object  of  this 
motion  has  been  granted,  the  boud  has  not  been  for  the  payment  of  money,  or  any 
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thing  liquidated,  but  for  something  collateral,  which  sounded  in  damages  ;  and  that 
is  the  case  here.  2d.  The  issue  being  immaterial,  it  follows  that  the  Court  ought  to 
pass  by  the  verdict,  order  judgment  to  be  entered  up  for  the  plaintiff  notwithstanding 
it,  and  award  a  writ  of  enquiry  to  ascertain  and  assess  the  damages,  although  the 
party  has  neglected  the  opportunity  of  demurring.  Cheney's  cane  (10  Rep.  118). 
Broudhent  v.  JVilks,  "Townsend's  Judgments,"  title  "Prohibition."  Jones  v.  Bodinham 
(1  Salk.  173).  Staple  v.  Hayden  (6  Mod.  1.  2  Salk.  579.  2  Ld.  Raym.  922,  S.  C). 
Craven  v.  Henley,  2  Roll.  Abr.  98,  99.  Where  the  facts  stated  in  a  plea  would,  if  well 
pleaded,  form  a  good  defence  or  justification,  the  Court  would  award  a  repleader, 
and  not  conclude  the  defendant  by  bad  pleading  ;  but  where,  as  here,  the  facts  could 
not  by  any  means  become  a  good  plea,  the  Court  will  pass  by  the  verdict  upon  an 
impertinent  issue,  and  direct  judgment  to  be  entered  on  the  matter  contained  in  the 
plea.  [Garrow,  B.  It  is  like  judgment  by  default  for  want  of  a  plea;  but  you  must 
go  to  the  sheriff  to  ascertain  the  damages.]  It  is  in  effect  the  same  as  if  no  plea  had 
been  pleaded.  The  plaintiff  was  pursuing  a  shadow  in  replying  to  it,  but  he  now 
prays  the  Court  to  act  upon  the  confe.ssion  included  in  it. 

Graham,  B.*  (Having  stated  the  nature  and  con-[203]-ditions  of  the  bond) — • 
The  first  question  put  to  us  appears  to  me  to  admit  of  no  doubt  whatever.  This  bond 
is  simply  a  bond  for  the  performance  of  a  particular  act ;  the  non-performance  of 
which  entitled  the  party  to  a  compensation  in  the  nature  of  unliquidated  damages, 
to  be  recovered  in  an  action  and  ascertained  by  a  juiy.  It  is  perfectly  clear,  that  it 
is  not  a  bond  for  the  payment  of  money  ;  and  equally  so,  that  neither  the  one  nor 
the  other  of  the  statutes  of  set-oil'  apply  to  bonds  for  the  performance  of  particular 
acts.  This  not  being  a  money  bond,  the  particular  sum  due  upon  it  must  have 
been  found  and  liquidated  before  a  paity  could  be  entitled  to  set  off  a  cros.s-demand 
against  it.  In  this  particular  instance,  the  defendant  chooses  to  treat  the  instrument 
as  if  it  were  a  money  bond,  and  puts  on  the  record  a  plea  that  onlj'  901.  Cs.  9d.  was 
due  on  the  condition,  and  that  the  plaintiff  was  indebted  to  him  in  a  sum  exceeding 
that  which  he  was  willing  to  set-off.  It  is  obvious  that  a  demurrer  would  have  lain. 
But  the  plaintiff  admits  the  plea ;  and  replies,  that  she  was  not  indebted  to  defendant 
in  manner  and  form  as  he  alleged.  The  cause  goes  down  to  trial  on  that  issue  ;  and 
it  turns  out,  that  a  sum  of  1221.  2s.  8d.  was  owing  to  him,  and  in  consequence  the 
issue  was  found  for  the  defendant.  Now  it  is  discovered  that  that  was  an  immaterial 
issue.  Beyond  all  doubt,  they  passed  by  the  material  question  ;  which  was,  what 
damages  the  plaintiff"  had  sustained  by  the  non-performance  of  the  condition  in  the 
bond.  The  real  cause  of  action  appears  on  the  face  of  the  declaration,  and  has  been 
admitted  by  the  defendant.  The  real  encjuiry  not  having  taken  place  on  the  trial, 
it  must  be  made  now.  Judgment  therefore  must  be  entered  up  for  the  plaintiff' 
indefinitely,  and  a  writ  of  enquiry  must  go  to  see  what  were  the  damages. 

Gakrow,  B.  concurred. 

HULLOCK,  B.  There  are  two  points  in  this  case ;  one,  [204]  as  to  the  validity  of 
the  plea,  the  other,  as  to  the  course  of  proceeding  to  be  pursued. 

The  first  question  depends  upon  the  construction  of  the  stat.  8  G.  2,  c.  24.  The 
object  of  that  statute  was  to  obviate  doubts  which  had  existed  in  the  minds  of  some 
judges,  whether  debts  of  a  different  nature  might  be  set  off  against  each  other  under 
the  2  G.  2,  c.  22.  It  therefore  declared  that  such  debts  might  be  set  against  each 
other.  But  it  only  extended  to  the  setting  off  of  mutual  debts  ;  and  therefore  in  all 
these  cases,  it  is  a  question  whether  the  demand  of  the  plaintiff  was  a  debt,  at  the 
time  of  the  action  brought ;  because  the  defendant,  in  order  to  raise  the  right  of  set-oft', 
must  shew  that  it  was  then  a  debt.  That  question  involves  the  consideration,  whether 
this  is  a  money  bond.  Hidehinson  v.  Stwrges  seems  to  determine  that.  It  appears  to 
be  the  uniform  practice,  to  assign  breaches  on  this  description  of  bond  ;  because  it  is 
settled  that  the  party  is  entitled  to  recover  such  damages  as  will  completely  indemnify 
him  for  the  injury  which  he  has  sustained  by  the  non-performance  of  the  conditions. 
The  Court  would  not  say,  that  a  party  neglecting  to  replace  stock  on  a  certain  day, 
would  merely  be  called  on  to  pay  what  the  stock  would  cost  on  that  day;  but  the 
damages  would  be  measured,  in  case  the  stock  had  risen  in  the  mean  time,  by  the 
price  on  the  day  of  trial.  That  was  decided  in  Shepherd  v.  Johnson  (2  East,  211), 
Payne  v.  Burke  (ibid.  213,  note),  and  M' Arthur  v.  LmZ  Seaforth  (2  Taunt.  257).     In 

*  The  Lord  Chief  Baron  was  sitting  in  Equity. 
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all  these  cases,  the  question  was,  at  what  time  the  damages  were  to  be  ascertained ; 
and  it  was  determined  that  the  jury  were  to  take  into  consideration  the  rise  in  the 
funds  in  the  mean  time,  in  order  to  reinstate  the  plaintiff  in  the  situation  he  might 
have  been  in,  had  the  stock  been  reinvested  at  the  time  stipulated.  If  that  be  so, 
upon  what  principle  is  it  [205]  that  the  defendant  can  change  the  legal  character  or 
nature  of  this  instrument  1  The  question  is,  is  this  a  money  bond  1  It  is  not,  if  these 
cases  be  true  ;  and  if  it  be  not  a  money  bond,  it  is  not  within  the  stat.  of  Geo.  2.  If 
this  plea  had  been  demurred  to  generally,  the  demurrer  must  have  been  allowed. 
Supposing  that  had  been  done,  then  the  plaintiff  must  have  gone  before  a  jury  to 
enquire  of,  and  assess  his  damages.  What  is  there  upon  this  record  to  deprive  him 
of  those  rights  to  which  he  would  have  entitled  himself,  by  a  more  ordinary  and 
circumspect  course  of  proceeding  1  However,  inasmuch  as  there  is  no  award  upon 
the  roll  to  enquire  of  damages,  but  a  mere  venire  facias  to  try  the  issue,  which  turns 
out  to  be  immaterial,  the  other  point  arises,  what  is  the  plaintiii'  now  to  do  ?  Should 
he  have  recourse  to  a  venire  facias  de  novo,  or  a  writ  of  enquiry  of  damages'?  In 
Drage  v.  Brand  (2  Wilson,  377),  to  an  action  of  debt,  for  non-performance  of  an  agree- 
ment, which  gave  the  plaintiff  a  claim  to  recover  damages  for  the  breach,  a  plea  of  nil 
debet  was  pleaded,  and  a  verdict  was  found  for  the  plaintiff  for  the  penalty.  But  the 
Court  thought  that  that  could  not  stand,  and  that  he  could  not  take  out  an  execution 
for  the  whole  penalty  ;  and  therefore  they  awarded  a  venire  facias  de  novo,  to  assess 
the  real  damages.  If  non  est  factum  had  been  pleaded  in  this  case,  and  the  parties 
had  indiscreetly  gone  down  to  trial  on  that  issue,  they  would  have  done  nothing. 

A  great  part  of  the  learning  on  the  subject  is  to  be  found  in  Broadbent  v.  PFilks. 
There  the  Court  thought  that  a  writ  of  enquiiy  of  damages  was  the  proper  course  of 
proceeding.  In  this  case,  the  application  i.s,  that  judgment  should  be  entered  up 
for  the  plaintiff,  notwithstanding  the  verdict  obtained  for  the  defendant  on  the  issue 
on  the  record.  So  far  as  that  I  agree,  and  I  think  that  judgment  ought  to  be  entered 
up  for  the  plaintiff;  but  the  [206]  party  must  take  the  next  step  at  his  own  peril. 
Whether  he  should  proceed  by  a  venire  facias  de  novo,  or  a  writ  of  enquiry  of  damages 
to  be  awarded  on  the  roll,  the  Court  is  not  called  upon  to  decide  (a). 

Eule  absolute,  without  costs. 

Dacie  v.  John.  May  18th,  1824. — Where  a  partnership  has  expired  by  effluxion  of 
time,  and  in  a  suit  for  an  account,  &c.  a  receiver  has  been  appointed  before 
decree,  the  Court  will  not  compel  the  defendant,  the  former  managing  partner,  to 
deliver  up  to  the  receiver,  for  the  purpose  of  making  out  bills  of  costs,  partnership 
books,  and  accounts,  which  have  remained  in  his  hands,  and  title  deeds  belonging 
to  a  third  party,  which  came  into  the  possession  of  the  co-partners  as  solicitors, 
such  defendant  offering  the  receiver  free  access  thereto,  and  to  assist  in  making 
out  the  bills. 

[S.  C.  13  Price,  446.     See  further,  p.  575,  post.] 

The  parties  to  this  suit  had  carried  on  the  business  of  attorneys,  solicitors,  and 
conveyancers,  as  co-partners,  from  October,  1812,  till  October,  1819,  when  the  co-partner- 
ship expired  by  effluxion  of  time.  In  Michaelmas  term,  1822,  the  plaintiff  filed  a  bill 
for  an  account  of  the  partnership  dealings,  a  receiver,  and  injunction.  And  on  the 
coming  in  of  the  answer,  an  order  was  made  on  motion  for  the  appointment  of  a 
receiver.  Some  of  the  deeds  and  papers  relating  to  the  co-partnership  affairs  remained 
in  the  hands  of  the  plaintiff',  and  some  in  the  hands  of  the  defendant.  The  partners 
had  been,  in  and  previous  to  August,  1818,  concerned  for  two  clients,  J.  Sparling  and 
T.  Jones,  now  T.  L.  Longueville,  in  the  purchase  of  an  estate  called  the  Stanwardine 
estate,  and  in  other  matters ;  and  in  the  course  of  those  transactions,  the  title  deeds, 
and  other  papers,  came  into  their  possession,  and  were  now  held  by  the  defendant. 
The  bill  of  costs  for  this  business,  which  would  amount  to  a  considerable  sum,  as  well 
as  several  others  on  the  partnership  account,  not  having  been  made  out  and  delivered, 
applications  were  made  by  the  receiver  to  the  defendant  at  various  times,  and  in 
particular  by  letter  on  the  18th  March,  to  hand  over  to  him  all  deeds,  documents, 

(a)  The  plaintiff  proceeded  by  a  writ  of  enquiry,  which  was  executed  before  the 
Lord  Chief  Baron. 
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books  of  account,  &c.  which  might  be  necessary  to  enable  him  to  prepare  for  delivery 
all  such  [207]  bills,  and  in  particular  a  draft  bill  of  costs,  and  the  title  deeds,  evidences, 
and  writings,  in  the  matter  of  the  purchase  of  the  Stanwardine  estate.  The  defendant 
replied  by  letter,  that  all  the  books,  accounts,  &c.  in  his  possession,  were  e(iually  in 
the  possession  of  the  plaintiff',  he  having  a  key  to  the  box  containing  the  bills ;  that 
the  receiver  might  have  free  access  in  his  oftice  to  the  bills,  or  books,  to  inspect  them, 
or  take  copies  or  extracts ;  and  that  he  would  give  every  required  information  or 
explanation  in  his  power.  He  pledged  himself  to  finish  the  draft  bill  in  question  as 
speedily  as  he  could,  but  declined  to  give  up  the  title  deeds  in  the  alisence  of  the 
purchaser,  or  the  other  documents. 

Seymour,  on  behalf  of  the  receiver,  now  moved  upon  notice,  that  the  defendant 
might,  within  ten  days  after  notice,  delivei'  to  the  receiver  upon  oath  all  deeds,  docu- 
ments, books  of  account,  accounts,  papers,  and  writings,  which  might  be  necessary  for 
the  purpose  before-mentioned,  and  in  particular  the  draft  bill  of  costs  against  T.  L. 
Longueville,  together  with  the  title  deeds,  &c.  which  came  into  the  possession  of  the 
parties  as  solicitors  to  T.  L.  L.,  and  on  which  they  were  entitled  to  any  lien  in  respect 
of  their  costs  ;  or  that  he  might  produce,  and  leave  his  title  deeds,  &c.  with  his  Clerk 
in  Court,  within  ten  days  after  notice.  The  affidavits  in  support  of  the  motion  stated 
the  applications  to  the  defendant,  and  his  refusal,  notwithstanding  that  the  plaintiff 
had  delivered  up  to  the  receiver  all  such  deeds,  &c.  as  he  had  required  ;  that  by 
reason  of  such  refusal,  the  receiver  was  unable  to  collect  the  debts  due  to  the  partner- 
ship, and  that  the  plaintifl'  claimed  a  lien  on  the  title  deeds  :  and  it  was  submitted  to 
the  Court,  that  the  offer  made  by  the  defendant  was  nugatory,  inasmuch  as  the  ])apers 
could  not  be  examined  to  any  useful  purpose,  in  the  noise  and  interruptions  incident 
to  an  attorney's  office. 

[208]  Koe  opposed  the  motion,  on  an  affidavit  by  the  defendant,  corroborating 
the  statements  in  his  reply,  and  stating  that  the  receiver  had  been  at  liberty  to  pro- 
ceed against  any  of  the  persons  from  whom  the  bills  were  due  ;  and  that  the  bill  or 
bills  in  the  matter  of  the  purchased  estate  were  very  long  and  intricate,  but  that  they 
were  nearl}'  completed. 

CtKAIIAM,  B.*  It  strikes  me,  that  to  grant  this  motion  would  be  an  injunction  in 
itself.  The  application  appears  to  me  not  only  unnecessary,  but  improper  in  the 
extreme.  It  goes  beyond  any  thing  I  ever  heard  of ;  and  I  think  it  ought  to  be 
refused  with  costs. 

Garrow,  B.  It  has  been  argued  at  the  bar,  that  the  present  application  ought  to 
succeed,  because  four  or  five  former  applications  against  the  party  succeeded ;  but  I 
am  clearly  of  opinion,  that  it  is  one  which  ought  not  to  have  been  made.  It  has  been 
suggested,  that  it  is  a  very  difficult  thing  to  look  into  those  books  and  papers  in  the 
bustle  and  confusion  of  an  attorney's  office.  But  has  the  receiver  tried  whether  it  were 
practicable,  and  if  it  were  not,  might  he  not  have  an  inner  room  for  the  purpose  1 
But  instead  of  that,  he  seeks  to  compel  the  defendant,  as  if  he  were  an  insolvent  man, 
to  hand  over  the  books,  and  accounts,  and  deeds,  and  wiitings  which  have  come  into 
his  possession  as  a  solicitor,  to  another  custody.  Therefore,  I  think  that  however 
numerous  and  successful  other  applications  have  been,  we  ought  to  discourage  any 
future  one  similar  to  this,  by  rejecting  it  with  costs. 

HuLLOCK,  B.     I  am  entirely  of  the  same  opinion. 

Motion  refused,  with  costs,  (a) 

[209]  Hodgson  v.  Pritchit.  May  20th,  1 824  — Order  to  refer  an  answer  for  impertin- 
ence discharged  with  costs,  for  non-compliance  with  the  following  general  order  : 
"That  in  all  cases  where  orders  are  made  to  refer  answers  for  impertinence,  the 
party  obtaining  the  order  shall  obtain  the  Master's  report  in  four  days." — AVherc  a 
defendant  had  obtained  an  order  nisi  to  dissolve  an  injunction,  and  plaintiff,  in 
the  interim,  obtained  a  reference  for  impertinence,  which  was  allowed  as  cause 
against  the  dissolution,  but  did  not  comply  with  the  above  general  order :  on  a 

*  The  Lord  Chief  Baron  was  sitting  in  the  Exchequer  Chamber. 

(a)  Vide  Peacock  v.  Peacock,  IG  Ves.  jun.  49  ;  Harding  v.  Glover,  18  Ves.  jun.  281  ; 
Wilson  V.  Grecnivood,  1  Swan.  471  ;  1  Wil.  234  ;  Philips  v.  Atkivson,  2  Bro.  C.  C.  272  ; 
and  Bead  v.  Bowers,  4  Bro.  C.  C.  441. 
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motion  to  discharge  the  order  of  reference,  and  dissolve  the  injunction  absolutelj', 
the  first  part  ha\-ing  been  granted,  the  plaintiff  was  obliged  to  shew  cause  against 
the  second  immediately,  without  putting  the  defendant  to  a  new  order  nisi. 

[S.  C.  13  Price,  -151.] 

This  was  an  injunction  bill  filed  the  4th  February  last,  to  restrain  the  defendant 
from  proceeding  at  law  to  recover  a  sum  of  5001.,  being  the  amount  of  an  instalment 
due  on  the  1st  of  that  month,  on  a  bond  for  15001.  given  by  the  plaintiff  to  the  defen- 
dant ;  the  bill  charging  that  the  plaintiff  had  a  set-off  against  the  whole  of  the  latter 
sum,  except  191.,  and  that  the  intention  of  the  parties  was,  that  the  bond  should  stand 
as  a  security  only  for  what  money  (if  any)  might  appear  due  from  the  obligor  to 
the  obligee  ultimately,  on  the  winding  up  of  the  accounts  of  a  co-partnership.  The 
answer,  which  was  put  in  on  the  25th  of  Febiuary,  denied  this,  insisting  that  it  had 
been  expressly  agreed  that  the  bond  was  to  be  paid  punctually,  and  certainly,  accord- 
ing to  the  tenor  thereof,  without  reference  to  any  accounts  or  matter  whatsoever. 
The  common  injunction  had  been  obtained  before  the  coming  in  of  the  answer,  and  an 
order  nisi  had  been  made  for  dissolving  it  the  first  day  of  this  term  (the  5th  inst.).  On 
the  30th  April  the  plaintiff  obtained  an  order  to  refer  the  answer  for  impertinence ; 
and  on  the  first  day  of  term  shewed  that  for  cause  against  the  dissolution,  which  was 
allowed,  and  the  injunction  was  continued.  Xo  proceedings  having  been  taken  on  the 
reference  up  to  the  13th  inst.,  notice  was  given  on  that  day  that  the  court  would  be 
moved  on  the  15th;  that  the  order  of  reference  might  be  discharged,  and  that  the 
injunction  might  be  dissolved  absolutely.  The  next  day  the  plaintifl'  took  out  a 
warrant  to  proceed  on  the  reference,  but  nothing  was  done  under  it. 

Martin,  H.  with  whom  was  Knight,  for  the  defendant,  [210]  now  moved,  pursuant 
to  the  notice,  and  relied  in  support  of  the  first  member  of  the  motion  on  the  following 
general  order  of  the  court: — "Friday  January  25th,  1822.  General  order. — That  in 
all  future  cases,  where  orders  are  made  to  refer  answers  for  impertinence,  the  party 
obtaining  the  order  shall  obtain  the  master's  report  in  four  days."  They  contended, 
that  the  reference  was  merely  an  expedient  for  gaining  time  (vide  1  Meriv.  1.  Lubes 
Anal.  Equity  Pleading,  93) ;  that  the  general  order  had  been  intended  to  guard 
against  studied  delay ;  and  that  it  having  been  here  violated,  the  order  ought  to  be 
discharged. 

Wakefield  for  the  plaintiff,  argued  that  the  general  order  should  not  be  considered 
as  binding,  because  it  had  not  been  sufiiciently  notified,  never  having  been  put  up  to 
view  in  the  office,  but  being  only  to  be  found  in  the  officer's  minute  book.  [Graham,  B. 
We  must  take  it  for  granted,  that  the  usual  steps  were  pursued  to  promulgate  the 
order.]  Then  there  was  another  reason  against  enforcing  it,  it  had  never  been 
acted  upon. 

But  the  court  was  clearly  of  opinion  that  the  order  ought  to  be  discharged,  and 
that  the  plaintiff  .should  pay  the  costs  of  the  reference  ;  holding,  that  after  the  e.xpira- 
tion  of  two  years,  the  order  of  court  must  be  considered  to  have  travelled  into  all  parts 
of  the  country,  and  that  all  persons  must  be  taken  to  be  cognizant  of  it. 

Wakefield  then  insisted  that  the  plaintiff  could  not  be  required  immediately  on 
the  discharge  of  the  order,  to  shew  cause  against  dissolving  the  injunction  absolutel}'  ; 
but  that  the  defendant  ought  to  obtain  a  new  order  nisi  to  put  him  to  that ;  and  cited 
Hand's  Solicitor's  Assistant,  and  some  MS.  cases  in  this  Court  as  authorities. 

The  court  however  was  of  a  different  opinion  on  that  point  [211]  also ;  and  the 
question  of  dissolving  the  injunction  having  been  argued,  they  dissolved  it  absolutely, 
on  the  merits. 

Order  to  refer  the  answer  for  impertinence  discharged  with  costs,  and  injunction 
dissolved  absolutely  on  the  merits. 

Ann  Morse  and  Jane  Holder  t>.  Cooke  .a.nd  Henry  Morse.  May  21st,  1824. — 
Where  the  plaintiff's  solicitor,  with  notice,  suffers  the  defendant  to  satisfy  the 
demand  of  his  client,  without  making  effectual  provision  for  the  payment  of  his 
costs,  the  Court  will  not  suffer  him  to  proceed  in  the  suit  against  the  defendant, 
for  the  purpose  of  recovering  them.— Therefore,  where  her  debt  had  been  paid  by 
defendant  to  one  plaintiff,  and  an  undertaking  had  been  given  by  him,  (though 
not  to  the  plaintiff's'  solicitor,)  to  pay  the  costs  of  suit,  and  the  other  plaintiff  had 
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died  ;  the  Court  set  aside  an  attachment  for  want  of  answer  issued  against  the 
defendant  for  recovery  of  costs,  on  his  undertaking  to  pay  such  costs  as  were 
unpaid. 

[S.  C.  13  Price,  473.] 

This  suit  was  instituted  against  the  defendants  as  executors,  to  recover  a  legacy 
bequeathed  to  the  first  plaintiff,  and  the  ariears  of  an  ainiuity  given  to  the  second. 
In  June,  1820,  A.  M.  was  paid  by  H.  M.,  the  acting  executor,  the  amount  of  the 
legacy,  and  interest,  her  solicitor  consenting  thereto,  on  the  defendant  giving  an 
undertaking  to  pay  the  costs  of  the  suit.  And  she  directed  the  latter  not  to  proceed 
any  further.  H.  M.  applied  to  the  solicitor  for  an  account  of  the  costs,  which  he 
refused  to  furnish  till  the  defendants  had,  in  conformity  with  the  prayer  of  the  bill, 
given  an  account  of  the  personal  estate  of  the  testator,  and  set  apart  a  sufficient  fund 
from  it  to  answer  the  growing  payments  of  the  annuity.  Subsequently  to  the  last 
transaction.  Holder  died,  having  been  previously  paid,  or  satisfied,  all  the  ari'ears  of 
the  annuity  accrued  in  her  life  time.  The  solicitor  not  having  been  paid  his  costs, 
and  conceiving  he  had  a  right  to  proceed  in  the  suit  to  enforce  payment,  issued  an 
attachment  against  H.  M.  in  November  last,  for  want  of  an  answer,  on  which  he  was 
attached. 

Simpkinson  obtained  an  order  nisi  for  setting  aside  the  [212]  attachment,  and  that 
the  solicitor  might  pay  the  defendant  the  costs  occasioned  by  the  issuing  thereof,  and 
of  the  application,  on  affidavits  by  defendant  Morse  and  plaintiff,  stating,  besides  the 
facts  before  mentioned,  that  the  former  had  paid  to  Webb,  to  whom  the  annuity  was 
now  payable,  whatever  had  become  due  to  him  in  respect  of  it ;  and  that  he  was  ready 
and  willing  to  pay  such  costs  of  the  suit  as  the  Court  might  direct. 

Two  grounds  were  stated  in  suppoi't  of  the  application — 

1st.  That  the  suit  had  abated  when  the  attachment  was  issued. 

2nd.  That  the  compromise  h.ad  taken  place  after  notice  to  the  solicitor,  and 
directions  against  proceeding  further. 

Phillimore  now  shewed  cause,  upon  affidavits  by  the  solicitor  and  Webb,  stilting 
that  upon  the  decease  of  Holder,  the  solicitor  made  three  applications,  two  to  the 
defendant's  solicitor,  and  one  to  the  defendant  himself,  for  payment  of  his  bill,  to  all 
which  he  recived  no  answer,  notwithstanding  notice  of  the  attachment;  that  he 
believed  he  had  no  other  means  of  obtaining  the  co.sts  ;  and  that  since  the  attachment 
Webb  had  employed  him  to  compel  the  defendant  by  bill  of  revivor  to  set  apart  a 
fund  to  answer  the  growing  payments.  It  was  argued,  1st.  That  the  suit  had  not 
abated.  2ndly.  That  an  essential  condition  of  the  compromise,  the  payment  of  the 
costs,  having  been  broken,  it  was  the  same  with  regard  to  the  solicitor,  as  if  the 
arrangements  had  taken  place  between  the  parties  behind  his  back,  in  which  case  it 
was  a  settled  rule  of  the  Common  Law  Courts  that  the  opposite  party  was  liable  to 
the  attorney  for  his  lien. 

Simpkinson,  contri,,  contended,  1st.  That  an  abatement  of  the  suit  was  the  con- 
sequence of  the  death  of  Holder  (vide  Boddij  v.  Kfnt,  1  Meriv.  361).  [213]  2dly. 
That  the  rule  at  Common  Law  (a)  did  not  apply  to  the  case,  because  the  solicitor  had 
had  full  notice  of  the  compromise,  and  ought  to  have  interposed  effectually  for  his  own 
security,  and  insisted  on  the  undertaking  being  given  to  himself.  3dly.  That  even  if 
the  rule  did  apply,  the  Clerk  in  Court  would  be  the  person  protected  by  it.(i) 

HuLLOCK,  B.  An  attorney's  remedy  for  costs  against  the  opposite  party,  is 
founded  on  the  circumstance  that  he  had  no  opportunity  to  become  a  party  to  the 
agreement.  But  under  the  circumstances  of  this  case,  there  is  no  question,  but  in  a 
Court  of  Law  he  would  lose  his  costs  as  against  the  defendant. 

Per  Cuiiam.     Order  to  be  made  absolute  with  costs,  on  the  defendant  Morse's 

(a)  The  rule  alluded  to  was  thus  stated  by  Lord  Kenyon  in  Read  v.  Dupper, 
6  T.  R.  361,  "The  principle  was  settled  long  ago;  that  the  party  should  not  run 
away  with  the  fruits  of  the  cause  without  satisfying  the  legal  demands  of  his  attorney, 
by  whose  industry,  and  in  many  cases  at  whose  expence,  those  fruits  were  obtained. 
If  indeed  the  money  had  been  paid  over  bona  fide  to  the  plaintiff,  before  notice  from 
his  attorney  of  his  lien,  such  payment  would  have  been  good  ;  but  here  the  payment 
was  made  in  violation  of  the  notice,  which  cannot  be  suffered." 

(S)  Vide  Fowler's  Exch.  Pract.  2,  381,  382,  2d  ed. 
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undertaking  to  pay  such  costs  of  the  suit  as  had  not  been  already  paid  under  the 
undertaking  :  the  costs  of  the  attachment  to  be  set  off  against  such  costs  of  suit.(c) 

[214]  The  Attorney-General  v.  Hatton  and  Another.  May  21st,  1824. — 
The  sum  found  by  the  jury  on  a  count  of  an  information,  framed  upon  a  statute 
which  gives  double  duties,  is  to  be  considered  as  the  single  sum,  which  is  to  be 
doubled  by  the  statute. 

[S.  C.  1.3  Price,  476.] 

The  first  eighteen  counts  of  this  information  against  the  defendants,  who  are  soap 
manufacturers  and  tallow-chandlers,  were  for  the  recovery  of  penalties  under  the  pro- 
visions of  various  acts  of  parliament.  The  nineteenth  and  last  was  for  the  recovery 
of  double  the  deficient  duties  under  the  17  G.  3,  c.  53,  s.  4.(a)'  On  the  trial  before 
Garrow,  B.  at  the  Middlesex  sittings  after  last  Hilary  term,  the  jury  found  a  verdict 
for  the  Crown  for  51931.  4s.  for  deficiency  of  duties,  and  11501.  for  penalties,  making 
together  63431.  4s.  The  notes  of  the  trial  were  not  now  in  Court ;  but  it  appeared 
that  there  had  been  exceedingly  strong  presumptive  evidence  of  a  subtraction  of  duties 
nearly,  if  not  exactly  double  the  former  sum,  while  the  defendants'  case  was  simply 
one  of  mitigation  ;  and  they  produced.no  books,  though  notice  had  been  given  them 
for  that  purpose. 

No  question  had  been  put  to  the  jury  with  a  view  to  the  elucidation  of_  their 
meaning  ;  but  one  of  the  counsel  for  the  Crown,  and  the  solicitor  to  the  Excise,  without 
communicating  with  the  other  side,  and  after  the  learned  Baron  and  the  jury  had  left 
the  Court,  apportioned  the  11501.  with  [215]  the  exception  of  501.  which  could  not  be 
applied,  on  the  1st,  9th,  13th,  and  15th  counts,  and  they  entered  the  51931.  4s.  on 
the  19th  count,  and  stated  that  the  statute  doubled  it.  The  verdict  was  recorded 
accordingly  at  11,4861.  Ss. 

Jervis,  in  the  early  part  of  this  term,  had  obtained  a  rule  calling  on  the  Attorney 
General  to  shew  cause  why  the  verdict  should  not  be  reduced  from  that  sum  to  the 
aggregate  amount  returned  by  the  jury. 

The  Attorney  General,  and  Clarke,  N.  G.  now  shewed  cause,  and  contended  that 
there  was  nothing  unusual  in  the  mode  of  entering  and  recording  the  verdict ;  that 
the  jury  had  fairly  presumed  that  the  fraud  on  the  revenue  had  been  carried  to  twice 
the  extent  of  their  finding  for  duties,  and  had  fixed  on  half  the  amount,  being  aware 
that  the  law  would  double  it,  and  that  the  Crown  would  thus  recover  the  actual  loss ; 
and  that  there  was  no  hardship  in  obliging  a  manufacturer  to  refund  to  the  full  extent 
of  what  he  should  have  paid  in  the  first  instance. 

Jervis,  and  Jones,  D.  F.  contra,  insisted  that  the  duplication  in  the  manner  in 
which  it  had  taken  place,  was  an  excessive  hardship  on  the  defendant,  and  was  not 
warranted  either  by  the  words  of  the  act  of  parliament,  or  the  course  of  practice. 
[Graham,  B.  In  actions  for  the  treble  value  for  not  setting  out  tithes,(«)-  the  jury 
find  the  single  sum,  which  is  trebled  of  course.]  [Hullock,  B.  It  seems  admitted, 
that  the  jury  were  well  apprised  that  whatever  their  verdict  for  duties  was,  it  would 
be  doubled.] 

Alexander,  L.  C.  B.  The  facts  stated  seem  strongly  to  support  that  view  of  it. 
The  weight  of  the  evidence  is,  [216]  that  there  were  duties  subtracted  to  twice  the 
amount  found  by  the  jury.  It  seems  by  this,  that  they  knew  perfectly  well  what 
they  were  doing,  and  intended  their  verdict  to  cover  the  single  sum  merely. 

(c)  Vide  Turu-in  v.  Gibsm,  3  Atk.  720      JFelch  v.  Hole,  3  Dougl.  238,  3d  ed. 

{ay  The  third  section  directs,  that  all  soap-makers  shall  every  week  make  a  true 
entry  in  writing  at  the  next  office  for  the  duties  on  soap,  of  all  soap  made  within  each 
week,  on  a  penalty  of  501.  for  every  neglect. 

The  fourth  enacts,  "  that  all  and  every  person  and  persons  whatsoever,  who  shall 
make  any  soap  in  Great  Britain,  shall,  within  one  week  after  he,  she,  or  they  shall 
make,  or  ought  to  have  made,  such  entry  as  aforesaid,  pay  and  clear  off  all  the  duties 
for  soap  which  shall  be  due  from  him,  her,  or  them  respectively  ;  and  that  all  and 
every  such  maker  of  soap,  who  shall  refuse  or  neglect  to  make  such  payment  as  afore- 
said, shall  forfeit  and  lose  for  every  such  offence,  double  the  sum  of  the  said  duty 
whereof  the  payment  shall  be  so  refused  or  neglected,"  &c. 

(a)2  Under  the  2d  &  3d  Ed.  6th,  c.  13,  s.  1. 
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Graham,  B.  concurred. 

Garrow,  B.  If  the  course  of  this  Court  had  been  for  the  Judge  personally,  or 
any  minister  of  the  Court,  to  ask  the  jury  the  question  "do  you  mean  that  sum  as 
the  amount  of  the  single  or  the  double  duties  1"  I  should  have  taken  great  blame  to 
myself  that  I  had  not  adopted  that  course,  even  without  any  suggestion  from  the 
defendant's  counsel,  for  no  such  suggestion  was  made.  But  from  all  that  I  have  ever 
heard,  or  seen,  of  the  practice,  I  have  always  understood  the  usage  to  be,  for  those 
who  are  to  attend  to  the  interests  of  the  Crown  to  take  the  sum  returned  by  the  jury, 
and  without  any  further  communication  with  them,  though  proliably  after  some  com- 
munication with  the  other  side,  to  enter  it  at  double  the  amount.  And  the  full 
impression  of  my  mind  is,  that  the  jury  intended  to  return  only  half  of  what  had 
been  subtracted,  concluding  that  the  Crown  would  then  recover  what  had  been  actually 
withheld.  I  have  no  doubt  that  the  eflbrts  of  his  counsel  saved  the  defendant  ten 
thousand  pounds.  If  this  case  had  been  viewed  by  the  Court  in  another  light,  I 
would  have  been  a  suitor  to  it,  and  would  have  begged  that  it  might  be  reconsidered. 
But  that  not  being  so,  I  am  of  opinion  that  the  verdict  ought  to  stand  as  recorded, 
because  I  think  that  the  jury  meant  that  their  finding  should  be  doubled. 

HuLLOCK,  B.  concurred. 

Rule  discharged. 

[217]  Duck  v.  Braddyll.  February  4th,  May  21st,  1824. — The  owner  of  a  cotton 
factory  and  machinery  demised  the  same  for  seven  years  and  two  months,  reserv- 
ing for  the  first  year  and  two  months  a  rent  of  16001.,  payable  on  the  day  after 
the  date  of  the  indenture  ;  and  for  the  rest  of  the  term,  a  yearly  rent  of  3501. 
payable  in  advance.  The  indenture  contained  a  clause  of  entry  and  distress,  in 
case  of  non-payment  of  rent ;  a  covenant  to  use  the  machinery  upon  the  premises 
only,  and  not  elsewhere;  and  a  proviso  "that  when,  and  as  soon  as  the  rents  by 
the  said  lease  reserved  to  be  payable  for  the  first  year  and  two  months  of  the 
said  term  should  have  been  paid  and  discharged,  and  all  other  covenants,  clauses, 
and  agreements  therein  contained  on  the  lessees'  part  and  behalf,  having  also 
been  fulfilled  and  performed,  the  said  lessees,  their  executors,  &c.  should  become 
absolutely  entitled  to  the  machinery  comprised  in  a  schedule,  as  their  own  goods 
and  chattels  absolutely  for  ever."  But  the  agreement  was,  that  the  tenants 
should  purchase  the  machinery  from  the  landlord  for  25001.,  of  which  12501.  was 
to  be  paid  down  before  the  execution  of  the  lease,  and  the  remaining  12501.  to  be 
paid  with  the  first  year's  rent.  And  the  latter  sum  was  inserted  in  the  lease  as 
an  increased  rent  for  the  first  year  and  two  months.  The  tenants  committed  acts 
of  bankruptcy  prior  to  the  28th  June,  1821,  upon  which  a  commission  issued  on 
the  14th  July,  and  the  as.signment  was  executed  on  the  8th  September  following. 
The  sheriff  had  levied  an  execution  at  the  suit  of  a  creditor  on  the  28th  June, 
under  which  his  bailift'  took  possession,  and  notice  of  the  bankruptcy  and  com- 
mission was  given  to  the  bailiff  in  August.  All  the  preceding  rents  had  been 
paid,  and  the  landlord  required  the  sheriff  to  pay  him  the  rent  in  arrear,  being 
less  than  a  year's  rent,  before  the  goods  should  be  removed.  The  sheriff, 
notwithstanding,  on  the  19th,  20th,  and  2 1st  of  September,  sold  all  the  machinery 
and  effects  on  the  premises,  out  of  which  he  paid  the  execution  creditor  his  debt, 
and  retained  the  amount  of  the  rent  due.  Held,  in  an  action  on  the  case,  on  the 
stat.  8  Anne,  c.  14,  brought  by  the  landlord  against  the  sheriff,  that  the 
machinery  was  the  absolute  property  of  the  tenants ;  that  the  landlord  had  a 
right  to  distrain  on  it;  that  he  had  been  disappointed  of  his  rent  by  the  sheriff's 
acts,  and  was  therefore  entitled  to  recover  against  him  the  rent  in  arrear  ;  though 
perhaps  the  sheriff  might  have  been  liable  to  an  action  at  the  suit  of  the  assignees 
also. — The  ad  valorem  stamp  duty  on  a  lease  is  to  be  regulated  by  the  considera- 
tions appearing  on  the  face  of  it. — A  deed  legally  stamped  is  not  vitiated  by 
refeiring  to  inventories  which  are  not  stamped. — Quasre  1  whether  machinery 
fixed  by  bolts  to  the  floor  of  a  factory  be  distrainable  by  the  landlord. 

[S.  C.  13  Price,  455.     Applied,  Doe  d.  Kettle  v.  Lewis,  1830,  10  B.  &  C.  673.     Referred 

to.  In  re  Mackenzie;  Ex  parte  Hertfordshire  {Sheriff),  [1899]  2  Q.  B.  566.] 

This  was  an  action  on  the  case  on  the  statute  8  Anne,  c.   14,  brought  by  the 
plaintiff  as  landlord,  to  recover  from  the  defendant,  the  late  sheriff  of  the  county 
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palatine  of  Lancaster,  3401.  12s.  part  of  one  year's  rent  of  certain  premises  upon  which 
the  defendant  had  seized  goods  in  execution,  and  removed  the  goods  without 
paying  rent. 

The  declaration  stated,  that  before,  and  at  the  time  of  taking  the  goods  and 
chattels  therein  mentioned,  Thomas  Parry,  Robert  Seaton  and  Joseph  Armitage,  held 
a  certain  cotton  factory,  engine,  houses,  smithies,  workshops,  yards,  building,  steam- 
engine,  and  premises,  with  the  appurtenances,  in  Manchester,  as  tenants  to  the 
plaintiff,  at  a  certain  rent:  that  before  the  taking  of  the  goods,  3401.  12s.  being  less 
than  a  year's  rent,  was  due  to  the  [218]  plaintitl';  and  the  first  count  alleged  that  the 
defendant,  by  virtue  of,  or  under  pretence  of,  a  mandate  under  the  seal  of  the  county 
palatine,  founded  on  a  writ  of  fieri  facias  from  the  Court  of  King's  Bench,  at  the  suit 
of  Septimus  Roundill,  against  Parry,  Seaton,  and  Armitage,  took  certain  goods  and 
chattels  upon  the  said  premises,  to  a  value  beyond  the  amount  of  the  arrears ;  and 
that  after  notice  from  the  plaintiff  the  defendant  removed  the  goods  and  chattels  so 
seized  under  colour  of  the  said  suit,  without  paying  or  satisfying;  the  .said  sum  of 
3401.  12s. 

The  2nd  count  stated  the  goods  to  be  the  property  of  Parry,  Seaton,  and  Armitage, 
and  the  seizure,  and  removal  under  the  same. 

The  3rd  count  was  for  a  seizure  and  removal  of  goods  of  P.  S.  and  A.,  under  a 
writ  of  execution,  at  the  suit  of  Thomas  Atkinson  against  P.  S.  and  A.  out  of  the 
C.  P.  at  Lancaster,  without  paying  the  said  sum  of  3401.  1 2s. 

The  4th  count  was  for  a  seizure  and  removal  of  goods  upon  the  premises  under 
the  same  execution,  without  paying  the  said  sum  of  3401.  12s.,  but  did  not  state  the 
goods  to  be  the  goods  of  P.  S.  and  A. 

The  5th  count  was  for  a  seizure  and  removal  of  goods  under  the  premises,  under  a 
mandate  grounded  on  a  fieri  facias  from  the  K.  B.  at  the  suit  of  Joseph  Shaw,  against 
Parry,  Seaton,  and  Armitage,  without  paying  the  said  sum  of  3401.  12s. 

The  defendant  pleaded  the  general  issue ;  and  the  cause  came  on  to  be  tried  at  the 
Lent  assizes  of  1822,  for  the  county  of  Lancaster,  before  Mr.  Justice  Holroyd,  when  a 
verdict  was  found  for  the  plaintift",  with  3401.  12s.  damages,  subject  to  the  opinion  of 
this  Court  upon  the  following  case. 

By  an  indenture  bearing  date  the  15th  of  November,  1815,  and  made  between  the 
plaintiff  of  the  one  part,  and  Parry,  Seaton,  and  Armitage  of  the  other  part,  it  is  wit- 
-[219]-nessed  that  the  plaintiff,  in  consideration  of  12501.  paid  by  them,  at  or 
before  the  execution  of  the  indenture,  and  in  consideration  of  the  rents,  covenants, 
and  agreements  thereinafter  reserved  and  contained,  demised  to  P.  S.  and  A.,  all 
those  the  cotton  factory,  engine,  houses,  smithies,  workshops,  yards,  and  buildings, 
together  with  the  steam  engine,  mill  geering,  millwright's  work,  and  steam-pipes 
thereto  belonging,  of  the  plaintiff,  situate  in  Oak  Street,  Manchester,  with  the 
reservoir  and  appurtenances  thereto  belonging,  in  the  said  indenture  more  particularly 
described.  And  also  all  that  and  those,  the  cotton  machinery  of  the  plaintiff,  consist- 
ing of  mules,  stretching  frames,  carding  engines,  drawing  frames  and  bobbin,  and  fly 
roving  frames,  then  being  in  the  said  cotton  factory,  and  other  buildings  mentioned 
or  comprised  in  an  inventory  or  schedule  made  and  taken  thereof,  and  signed  by  the 
said  parties  to  the  said  lease,  at  or  before  the  execution  thereof,  to  have  and  to  hold 
the  said  cotton  factory,  buildings,  steam-engine,  millwright  work,  machinery,  and 
premises,  with  the  appurtenances,  to  P.  S.  and  A.,  for  seven  years  and  two  months 
from  the  25th  October  then  last,  yielding  and  paying  for  the  first  year  and  two 
months  of  the  said  lease,  to  the  plaintiff,  his  heirs  and  assigns,  16001.  on  the  day  next 
following  the  date  of  the  said  indenture ;  and  yielding  and  paying  for  the  rest  of  the 
said  term,  the  yearly  rent  of  3501.  on  the  25th  day  of  December  in  each  year,  the 
first  payment  thereof  to  begin  and  be  made  on  the  25th  day  of  December,  1816.  The 
lease  contained  a  proviso,  that  whenever  default  should  happen  to  be  made  in  payment 
of  the  said  rent,  or  sums  of  money,  or  either  or  any  of  them,  or  any  part  of  them,  in 
manner  aforesaid,  at  the  several  days  and  times  thereinbefoie  mentioned,  it  should 
be  lawful  for  the  plaintiff,  his  heirs  and  assigns,  from  time  to  time  during  the  said 
term,  to  enter  into  and  upon  the  said  premises,  and  to  take,  seize,  and  distrain  upon 
all,  or  any  part  thereof,  [220]  and  also  upon  all,  or  any  such  other  engines,  machinery, 
property,  goods,  or  chattels  as  might  be  found,  and  being  in  or  upon  the  said  cotton 
factory,  buildings,  and  premises  thereinbefore  mentioned,  and  intended  to  be  thereby 
demised,  or  any  part  thereof ;  and  the  distress,  and  distresses  then  and  there  found 
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and  taken,  to  sell  and  dispose  of,  or  of  so  much,  and  such  part  thereof,  as  would  be 
sufficient  to  satisfy  and  pay  all  and  every  the  arrears  of  the  said  rents,  and  sums  of 
money,  and  costs  of  such  distresses  and  sales.  The  lease  also  contained  a  covenant  by 
P.  S.  and  A.  to  pay  the  said  rents,  or  sums  of  money,  at  the  several  times  before 
mentioned,  to  pay  taxes  and  assessments,  except  land-tax  and  property-tax,  and  repay 
Duck  premiums  of  insurance,  as  therein  mentioned  ;  to  keep  the  piemises,  and  steam- 
engine,  and  other  things  therein  mentioned  in  repair,  accidents  by  fire  excepted,  and 
so  to  surrender  them  at  the  end  of  the  term ;  to  use  and  occupy  the  steam-engine, 
millwright  work,  and  machinery  upon  the  premises  only,  and  not  elsewhere ;  and 
other  covenants.  There  was  also  a  proviso  for  re-entry  in  case  of  an  act  of  bankruptcy 
being  committed  by  all,  or  any  of  them,  the  said  P.  S.  and  A.  followed  up  by  a  com- 
mission, under  which  they,  or  any  of  them  should  be  declared  bankrupts  ;  or  in  case 
of  them,  or  any  of  them  making  any  composition  with,  or  any  assignment  for  the 
benefit  of,  their  creditors.  And  there  was  also  a  proviso,  that  when,  and  as  soon  as 
the  rents  by  the  said  lease  reserved  to  be  payable  for  the  first  year  and  two  months 
of  the  said  term,  should  have  been  paid  and  discharged,  and  all  other  covenants, 
clauses,  and  agreements  therein  contained  on  the  lessee's  part  and  behalf,  having  also 
been  fulfilled  and  performed,  the  said  P.  S.  and  A.,  their  executors,  &c.  should  become 
absolutely  entitled  to  the  cotton  machinery  comprised  in  the  inventory,  or  schedule, 
(which  was  marked  A),  as  their  own  goods  and  chattels,  absolutely  for  ever:  with  an 
agreement,  that  if  the  lessees  should  be  desirous,  at  any  [221]  time  after  the  first 
year  and  two  months,  and  before  the  expiration  of  the  term,  (all  rents  up  to  that  time 
having  been  paid,  and  all  covenants  performed,)  to  purchase  the  said  cotton  factory 
and  buildings,  with  the  steam-engine,  and  machinery,  which  were  contained  in  a 
schedule  marked  B.,  and  other  the  premises  therebv  demised,  at  the  sum  of  36001., 
the  lessor  should  upon  request,  convey  the  same  to  the  lessees,  subject  to  the  chief 
rent ;  and  the  lessor  covenanted  not  to  convey  the  same  to  any  other  persons,  without 
one  month's  notice  to  the  lessees,  and  their  refusing  to  become  the  purchasers. 

Before  the  time  of  making  the  lease,  two  inventories,  or  schedules  were  made  of 
the  machinery  and  fixtui'es  mentioned  therein,  and  signed  by  all  the  parties,  and  which 
schedules  are  referred  to  by  the  lease,  but  not  indorsed  thereon,  or  annexed  thereto. 

The  lease  and  schedules  contained  eighty-four  common  law  folios  ;  but  the  lease, 
exclusively  of  the  schedules,  contained  only  sixty-one.  The  lease  was  engrossed  on 
four  skins  of  parchment,  stamped  as  follows:  1st  skin,  121.  ;  2nd  ditto,  101.  and  11. — 
111. ;  3rd  ditto,  11.  ;  4th  ditto,  11.     Total,  2.51. 

The  inventories,  or  schedules,  were  signed  by  the  lessor,  and  all  the  lessees,  but 
were  not  stamped  at  all ;  but  they  were  not  produced  in  evidence  by  either  party. 

It  was  proved  at  the  trial,  that  the  agreement  between  the  lessor  and  the  lessees 
was,  that  the  latter  should  purchase  the  machinery  from  the  lessor  for  2.5001,  of  which 
12501  was  paid  down  before  the  execution  of  the  lease  ;  and  it  was  agreed  that  the 
remaining  12501.  should  be  paid  with  the  first  year's  rent,  and  it  was  accordingly 
inserted  in  the  lease  as  an  increased  rent  for  the  first  year  and  two  months. 

It  was  also  proved  at  the  trial,  that  new  machinery  was  purchased  by  the  lessees 
during  their  term  under  the  lease,  which  new  machinery  was  fixed  by  bolts  to  the 
floor  of  the  [222]  factory,  and  was  of  the  value  of  501.  at  the  time  of  the  seizure  and 
removal  hereafter  mentioned. 

P.  S.  and  A.  occupied  the  factory,  and  demised  premises  under  the  lease,  and  were 
in  possession  of  them  at  the  time  of  the  seizure. 

On  the  28th  June  1821,  the  defendant,  as  sheriff  of  the  county,  by  his  bailiff, 
entered  on  the  cotton  factory  and  premises  under  mandate  on  a  fi.  fa.,  from  the  Court 
of  K.  B ,  at  the  suit  of  Septimus  Koundill,  against  P.  S.  and  A.,  and  seized  the 
machinery  and  efl'ects  on  the  premises.  Shortly  after,  namely,  on  the  same  day,  a 
mandate  upon  a  fi.  fa.  out  of  the  K.  B.,  at  the  suit  of  Joseph  Shaw,  against  P.  S.  and 
A.,  was  put  into  the  said  sherift''s  hands,  under  which  also  he  seized  by  the  same 
bailiff  the  machinery  and  effects  on  the  said  premises  ;  and  on  the  same  day  a  writ 
of  execution  from  the  C.  P.  of  Lancaster,  at  the  suit  of  Thos.  Atkinson,  against  P.  S. 
and  A.  for  16001.  debt,  and  121.  14s.  lid.  costs,  but  indorsed  to  levy  8001.  4s.  only, 
and  returnable  at  the  following  assizes  for  Lancaster,  was  delivered  to  the  sheriff', 
under  which  also  (by  another  bailiff')  he  seized  the  machinery  and  effects  on  the  said 
premises;  and  under  the  last  writ,  (the  others  not  having  been  further  acted  upon) 
it  was  agreed  between  the  execution  creditor,  Atkinson,  and  Messrs  Parry,  and  Co., 
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that  the  sheriff's  officer  should  continue  in  possession  of  the  property  until  the  Hth 
July  following ;  and  on  that  day  an  indorsement  was  made  by  Messrs.  Parry  and  Co. 
on  the  back  of  the  warrant  on  the  ii.  fa.  authorising  the  officer  to  remain  in  possession 
sixteen  days  from  that  day.  The  officer  remained  in  possession  until,  and  after  the 
expiration  of  the  sixteen  days. 

On  the  19th,  20th,  and  21st  of  September  1821,  the  sheriff  sold  on  the  demised 
premises  all  the  property  which  had  been  seized  by  him  under  the  fi.  fa.  without 
having  previously  removed  any  part  of  them. 

The  sale  produced,  after  defraying  all  expences,  the  [223]  sum  of  11401.  out  of 
which  Atkinson,  the  execution  creditor,  has  been  paid  the  amount  of  his  execution. 
The  rent  is  retained  by  the  sheriff,  to  abide  the  event  of  this  cause. 

The  whole  of  the  effects  so  sold  were  shortly  afterwards,  and  before  the  commence- 
ment of  this  action,  removed  from  the  said  demised  premises.  The  sheriff  returned 
that  he  had  levied  the  sum  of  12191.  9s.  upon  the  goods  of  P.  S.  and  A.,  under  the 
said  last-mentioned  writ,  and  that  he  had  paid  Atkinson's  debt,  and  retained  3401.  1 2s. 
being  the  amount  of  arrears  of  rent  (not  exceeding  one  year's  rent)  due  to  the  landlord 
of  the  premises  on  which  the  said  goods  were  taken,  which  said  last-mentioned  sum 
he  then  had  ready  to  be'paid  to  such  landlord,  or  otherwise  as  the  justices  mentioned 
in  the  said  writ  should  direct. 

.At  the  time  of  the  said  seizures,  3401.  12s.  only  was  due  from  P.  S.  and  A.  to  the 
plaintiff,  being  parcel  of  the  rent  of  3.501.  reserved  under  the  said  indenture,  and 
pa3'able  in  advance  on  the  2.5th  day  of  December  1820,  supposing  such  lease  was  valid; 
91.  8s.,  the  residue  of  the  said  rent  of  3501.  having  been  satisfied. 

The  rent  of  16001.  for  the  first  year  and  two  months  of  the  said  term,  and  the 
other  subserjuent  rents  were  all  paid. 

After  the  seizures,  and  before  the  said  sale,  the  plaintiff  caused  due  notice  to  be 
given  to  defendant,  as  sheriff,  that  the  said  sum  of  3401.  12s.  being  less  than  a  year's 
rent  of  the  said  demised  mill,  with  the  appurtenances,  was  due  at  the  time  of  the  seizure, 
and  required  the  defendant  to  pay  that  sum  to  him  before  the  goods  were  removed 
from  the  said  premises. 

The  machinery  and  effects  sold  under  the  said  writ  of  execution  consisted  of  cotton 
machinery  and  effects  comprised  in  the  said  indenture,  and  remaining  on  the  said 
demised  premises,  together  with  the  other  machinery  and  effects  before  mentioned 
to  be  brought  on  the  premises  by  P.  S.  and  A.  subsequent  to  the  demise,  and  so  men- 
tioned [224]  to  be  fixed  to  the  floor,  and  the  residue  (which  sold  for  more  than  the 
amount  of  the  said  rent  in  arrear)  was  detached. 

P.  S.  and  A.  were  traders  ;  they  had  all  committed  acts  of  bankruptcy  prior  to  any 
of  the  said  writs  of  fi.  fa.  or  mandates,  being  lodged  with  the  sheriff',  and  before  any 
seizure  made  under  any  of  them ;  and  a  commission  of  bankrupt,  grounded  on  a 
sufficient  petitioning  creditor's  debt,  issued  against  them  on  the  14th  July  1821,  under 
which  they  were  declared  bankrupts,  and  the  assignment  by  the  commissioners  to  the 
assignees  was  duly  executed  on  the  8th  September  1821,  and  that  commission  is  still 
in  force.  Notice  of  the  bankruptcy  and  commission  was  given  by  the  solicitor  to  the 
petitioning  creditor,  to  the  bailiff  under  Atkinson's  execution,  on  the  17th  August 
1821,  with  a  request  not  to  sell  the  goods,  or  otherwise  to  pay  the  proceeds  to  the 
assignees  to  be  chosen;  and  on  the  28th  August  1821,  another  notice  to  the  same 
effect  was  given  by  the  solicitor  to  the  commission,  to  the  bailiff  under  Atkinson's 
execution. 

The  defendant  never  paid  to  the  plaintiff  the  said  sum  of  3401.  12s. 

The  plaintiff'  did  not  make  any  distress  for  the  above-mentioned  arrears  of  rent. 

The  question  for  the  opinion  of  the  Court  is,  first.  Whether  the  plaintiff  is  entitled 
to  recover  the  whole  of  the  sum  of  3401.  12s.  If  the  Court  shall  be  of  opinion  that 
the  plaintiff  is  entitled  to  recover  the  whole  of  that  sum,  the  verdict  to  stand. 

Secondly,  Supposing  that  the  plaintiff  is  not  entitled  to  recover  the  whole  of  the 
said  3401.  12s.  then  whether  he  is  entitled  to  recover  to  the  amount  of  501.  for  the 
machinerj'  seized  under  the  execution,  which  was  not  included  in  the  schedule,  but 
was  purchased  by  Parry  and  Co.  during  the  demised  term,  and  was  so  fixed  to  the 
floor  as  aforesaid.  If  so,  a  verdict  is  to  be  entered  for  the  plain-[225]-tiif  for  501. 
But  if  the  Court  shall  be  of  opinion  that  the  plaintiff'  is  not  entitled  to  recover  either 
the  3401.  12s.  or  the  501.,  then  a  nonsuit  to  be  entered.  J.  Pakke. 

J.    LiTTLEDALE. 
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At  the  trial  the  following  points  were  made  on  behalf  of  the  defendant:  1st,  That 
an  action  will  not  lie  against  a  sheriff  under  the  statute  of  Anne,  but  that  it  ought  to 
be  brought  against  the  pei'son  who  sues  out  the  execution.  2d,  That  the  landlord's 
title  had  not  been  sufficiently  proved,  because  the  lease  had  not  been  properly  stamped, 
as  far  as  relates  to  the  ad  valorem  duty  on  the  consideration  money,  and  the  schedules 
had  not  been  stamped  at  all.  3rd,  Supposing  the  landlord's  title  well  made  out,  yet 
no  action  could  be  maintained  by  him,  because  by  relation  back  to  the  act  of  bank- 
ruptcy, which  took  place  before  the  seizure,  the  goods  belonged  to  the  assignees  ;  the 
sheriff  was  a  wrong-doer  in  taking  them,  and  liable  to  an  action  at  their  suit,  and 
therefore  could  not  be  responsible  to  the  landlord  also.  4th,  That  by  the  terms  of 
the  lease  the  effects  mentioned  therein  were  not  to  become  the  absolute  property  of 
the  tenants  till  all  the  covenants  should  be  performed,  which  could  not  be  till  the 
expiration  of  the  term  ;  that  in  the  mean  time  the  effects  could  only  be  considered  as 
demised  to  the  tenants,  the  pi'operty  remaining  in  the  landlord  ;  that  he  could  not 
distrain  upon  his  own  goods,  and  consequently  was  not  entitled  to  the  benefit  of  the 
statute  of  Anne.  5th,  That  with  respect  to  the  new  machinery,  purchased  by  the 
lessees  during  the  term,  that  having  been  attached  by  bolts  to  the  floor  of  the  factory, 
and  therefore  a  fixture,  was  not  distrainable,  and  consequently  was  not  the  foundation 
of  an  action  of  this  nature. 

Littledale  at  the  commencement  of  the  argument  in-[226]timated,  that  on  looking 
into  the  cases  he  did  not  mean  to  insist  on  the  first  point.(a) 

Parke.  Then  the  question  which  first  arises  is  whether  the  stamps  are  sufficient. 
The  lease  purports  to  be  granted  on  a  consideration  of  12.501.  paid  down,  a  rent  of 
16001.  for  the  first  year  and  two  months,  and  a  yeai-ly  rent  of  3.501.  for  the  remainder 
of  the  term.  By  the  Stamp  Act,  5.5  G.  3,  c.  184, (&)  the  ad  valorem  duty  charged  on 
a  lease  in  respect  of  the  fine  is  the  same  as  that  on  a  conveyance  on  the  sale  of  lands 
for  a  sum  of  money  of  the  same  amount ;  and  the  duty  set  forth  in  the  schedule  as 
chargeable  on  a  conveyance  upon  the  sale  of  any  lands,  &c.  where  the  purchase,  or 
consideration  money  therein  or  thereupon  expressed,  shall  amount  to  10001.  and  not 
to  20001.  is  121. ;  accordingly  there  is  a  stamp  of  121.  on  the  first  sheet  of  this  lease. 
The  duty  payable  in  consideration  of  the  yearly  rent,  where  the  rent  shall  amount  to 
10001.  or  upwards  is  101.;  and  where  the  indenture  shall  contain   2160  words,  or 

(a)  Vide  in  addition  to  Arnitt  v.  Garnett,  mentioned  post,  p.  230,  the  cases  there 
cited,  Andrews  v.  Lixon,  3  B.  &  A.  645.     CoJyer  v.  Speer,  2  Brod.  &  Bing.  67. 

(It)  The  following  are  the  passages  in  the  schedule  to  the  act  referred  to  in  the 
argument : — 

"Lease,  or  tack,  of  any  lands,  hereditaments,  or  heritable  subjects,  granted  in 
consideration  of  a  sum  of  money,  by  way  of  fine,  premium,  or  grassum,  and  also  of  a 
yearly  rent  amounting  to  201.  or  upwards." 

"  Lease,  or  tack,  of  any  lands,  hereditaments,  or  hereditable  subjects,  granted  in 
consideration  of  a  sum  of  money  by  way  of  fine,  premium,  or  grassum  paid  for  the 
same,  without  any  yearly  rent." 

"Conveyance,  whether  grant,  disposition,  lease,  assignment,  transfer,  release, 
renunciation,  or  of  any  other  kind  or  description  whatsoever,  upon  the  sale  of  any 
lands,  tenements,  rents,  annuities,  or  other  property,  real  or  personal,  heritable  or 
moveable ;  or  of  any  right,  title,  interest,  or  claim,  in,  to,  out  of,  or  upon,  any  lands, 
tenements,  rents,  annuities,  or  other  property  ;  that  is  to  say,  for  and  in  respect  of  the 
principal,  or  only  deed,  instrument,  or  writing,  whereby  the  lands,  or  otlier  things 
sold,  shall  be  granted,  leased,  assigned,  transferred,  released,  renounced,  or  otherwise 
conveyed  to  or  vested  in  the  purchaser,  or  purchasers,  or  any  other  person  or  persons, 
by  his,  her,  or  their  direction : — Where  the  purchase  or  consideration  money  therein, 
or  thereupon  expressed  shall  amount  to  10001.,  and  not  to  20001.       .  .  121." 

"And  where  the  same  shall  amount  to  20001.,  and  not  to  30001.  .  .  251." 

"  Lease,  or  tack,  of  any  lands,  &c.  at  a  yearly  rent,  without  any  sum  of  money  by 
way  of  fine,  &c.  paid  for  the  same  : — Where  the  yearly  rent  shall  amount  to  10001.,  or 
upwards.  .........         lOl." 

"  And  where  any  such  lease,  or  tack,  .  .  .  together  with  any  schedule,  receipt, 
or  other  matter,  put  or  indorsed  thereon,  or  annexed  thereto,  shall  contain  2160  words 
or  upwards,  then,  for  every  entire  quantity  of  1080  words  contained  therein,  over  and 
above  the  first  1080  words,  a  further  progressive  duty  of       .  .  .  11." 
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upwards,  then  for  every  entire  quantity  of  1080  words  contained  therein,  over  and 
above  the  first  1080  words,  there  is  a  further  progressive  duty  of  11.  This  indenture 
has  a  stamp  of  101.  for  the  yearly  rent,  calculated  at  16001.  during  the  whole  term, 
and  three  additional  stamps  of  11.  each  for  three  quantities  of  1080  words  each  con- 
tained in  it,  (exclusively  of  the  schedules)  over  and  above  the  first  1080.  The  instru- 
ment therefore  is  stamped  exactly  as  it  is  required  to  be  by  the  statute.  [227]  But 
it  is  contended,  that  as  the  agreement  was  proved  at  the  trial  to  have  been  that  the 
lessee  should  purchase  the  machinery  for  2-5001.,  the  stamp  for  the  consideration  should 
be  a  stamp  of  251.,  as  for  a  conveyance  on  sale,  where  the  purchase  money  amounts  to 
20001.  and  not  to  30001.  ;  that  the  Court  can  enter  into  the  consideration  of  what  the 
real  intention  of  the  parties  was,  contrary  to  what  appears  on  the  deed,  and  ought  to 
pronounce  the  instrument  to  be  void.  But  the  legislature  has  not  imposed  the  duty 
on  the  real  consideration  of  the  deed,  but  only  "on  the  purchase  or  consideration 
money  therein  or  thereupon  expressed."  The  case  of  Robinson  v.  Mac  lonnell  (5  M.  & 
S.  228),  has  been  determined  according  to  this  construction.  That  case  has  decided 
that  the  stamp  duty  on  an  instrument  is  to  be  regulated  by  what  appears  on  the  face 
of  it,  and  that  the  default  of  setting  forth  the  true  consideration,  and  the  want  of  an 
ad  [228]  valorem  stamp  on  a  bill  of  sale  of  a  ship,  (though  they  subjected  the  parties 
to  a  penalt}',  by  stat.  48  G.  3,  c.  149,  s.  22  (a)'  yet)  did  not  render  it  void.  As  to 
bills  of  exchange,  though  they  have  in  point  of  fact  been  drawn  before  the  date  they 
bear,  yet  the  value  of  the  stamp  is  to  be  regulated  by  that  date  ;  and  if  that  condition 
be  observed,  they  are  not  void.  Peacock  v.  Murrell  (2  Stark.  558).  Therefore,  inas- 
much as  the  parties  to  this  lease  have  called  one  moiety  of  the  consideration  money  a 
rent,  and  not  a  consideration,  the  instrument  is  valid  ;  and  if  any  fraud  have  been 
committed  on  the  revenue,  the  offence  must  be  corrected  l)y  the  proper  officers  suing 
for  the  penalties.  It  is  found  by  the  ease,  that  the  schedules  were  not  indorsed  on, 
or  annexed  to  the  lease,  and  that  they  were  not  used  in  evidence  by  either  side ;  it 
follows  that  they  did  not  require  a  stamp  (vide  note  {h),  ante,  226-7,  ad  finem).  The 
third  objection,  that  the  goods  belonged  to  the  assignees  at  the  time  of  the  seizure,  if 
good  for  any  thing,  must  be  in  arrest  of  judgment.  The  act  8  Anne,  c.  14,  s.  1,  is  in 
these  words  :  "  For  the  more  easy  and  effectual  recovery  of  rents  reserved  on  leases 
for  life  or  lives,  term  of  years,  at  will,  or  otherwise  ;  be  it  enacted,  .  .  .  that  no  goods 
or  chattels  whatsoever  lying  or  being  in,  or  upon  any  me.ssuage,  lands,  or  tenements, 
which  are  or  shall  be  leased  for  life  or  lives,  term  of  years,  at  will,  or  otherwise,  shall  be 
liable  to  be  takea  by  virtue  of  any  execution  on  any  pretence  whatsoever,  unless  the  party 
at  whose  suit  the  said  execution  is  sued  out,  shall,  before  the  removal  of  such  goods  from 
off  the  said  premises,  by  virtue  of  such  execution  or  extent,  pay  to  the  landlord  of  the 
[229]  said  premises  or  his  bailiff,  all  such  sum  or  sums  of  money  as  are  or  shall  be  due 
for  rent  for  the  said  premises  at  the  time  of  taking  such  goods  or  chattels  by  virtue 
of  such  execution  ;  provided  the  said  arrears  of  rent  do  not  amount  to  more  than 
one  year's  rent ;  and  in  case  the  said  arrears  shall  exceed  one  year's  rent,  then  the 
said  party,  at  whose  suit  such  execution  is  sued  out,  paying  the  said  landlord  or  his 
bailiff  one  year's  rent,  may  proceed  to  execute  his  judgment,  as  he  might  have  done 
before  the  making  of  this  act,  and  the  sheriff  or  other  officer  is  hereby  empowered  and 
required  to  levy  and  pay  to  the  plaintiff,  as  well  the  money  so  paid  for  rent,  as  the 
execution  money."  'This  provision  contains  no  direction  that  the  goods  seized  are  to 
be  the  goods  of  the  tenant ;  and  when  the  principle  of  the  act  is  considered,  there 
appears  no  reason  for  supposing  it  to  be  necessary.  Its  first  object  was  to  give  the 
landlord  a  remedy  for  a  year's  rent  out  of  whatever  goods  might  be  found  upon  the 
premises,(a)'-  even  after  they  should  have  been  taken  in  execution,  which  he  had  not 
at  common  law  ;  because  being  in  custody  of  the  law  they  were  privileged  from 
distress.  But  the  effect  of  the  statute  is  to  make  the  sheriff,  when  an  execution  has 
been  put  into  his  hands,  a  quasi  bailift'  of  the  landlord  to  the  amount  of  a  year's 

(a)i  Which  enacts,  "  that  in  all  cases  of  the  sale  of  any  lands,  &c.  or  of  any  right, 
&c.  in,  to,  out  of,  or  upon  any  lands,  &c.  where  a  duty  is  imposed  on  the  conveyance 
thereof,  in  proportion  to  the  amount  of  the  purchase  or  consideration  money  therein 
or  thereupon  expressed,  the  full  purchase  or  consideration  money,  which  shall  be, 
directly  or  indirectly,  paid  or  secured,  itc.  shall  be  truly  expressed  and  set  forth  in 
words  at  length,  in  or  upon  the  principal  or  only  deed,  &c. 

(a)2  Vide  judgments  of  Buller,  J.  and  Grose,  J.  in  Buckley  v.  Taijhir,  2  T.  R.  600. 

Ex.  Div.  IV.— 4 
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rent,(J)  and  accountable  to  the  execution  creditor  for  the  residue.  As  to  his  liability 
to  an  action  by  the  assignees,  he  is  estopped  by  his  return  from  alledging  that  as  a 
ground  of  defence  to  this  action.  In  Lee  v.  Lcypes  (15  East,  230),  which  was  cited  on 
the  other  side.  Lord  EUenborough  said,  that  a  commission  of  bankrupt  would  not 
prevent  the  landlord  from  distraining.  That  was  an  action  brought  by  assignees 
against  the  sheriff,  to  recover  the  amount  of  [230]  the  sum  levied  under  an  execution 
on  the  goods  of  a  bankrupt  tenant  after  an  act  of  bankruptcy  ;  and  it  was  held,  that 
it  lay  upon  the  defendant  to  shew,  that  as  to  a  year's  rent,  pai'cel  thereof,  which  he 
had  paid  over  to  the  landlord,  it  was  paid  before  notice  of  the  commission  issued. 
But  that  case  cannot  govern  this,  because  this  question  did  not  arise  in  it,  the  land- 
lord there  not  having  distrained,  as  he  might  legally  have  done,  but  having  stood  on 
his  right  as  an  execution  creditor.  This  point  then  must  be  decided  by  the  words  of 
the  statute,  which  apply  to  all  goods.  4th.  It  was  clearly  the  intention  of  the 
parties,  that  as  soon  as  the  first  year  and  two  months'  rent  should  be  paid,  assuming 
that  there  was  no  breach  of  the  conditions  in  the  mean  time,  the  property  of  the 
machinery  should  belong  to  the  tenant.  But  even  supposing  the  property  in  the 
landloi-d  till  the  end  of  the  term,  the  tenants  had  an  interest  in  it,  which  might  be 
taken  under  a  distress  and  sold.  In  Gordon  v.  Harper  (7  T.  R.  9),  which  was  an  action 
of  trover  by  the  landlord  against  the  sheriff  for  goods  leased  as  furniture  with  a  house, 
and  wrongfully  taken  in  execution.  Lord  Kenyon  said,  "  If,  instead  of  household 
goods,  the  goods  here  taken  had  been  machines  used  in  manufacture,  which  had  been 
leased  to  a  tenant,  no  doubt  could  have  been  made  but  that  the  sheriff  might  have 
seized  them  under  an  execution  against  the  tenant,  and  the  creditor  would  have  been 
entitled  to  the  beneficial  use  of  the  property  during  the  term."  It  follows,  that  the 
landlord  might  have  distrained  upon  these  chattels  in  respect  of  the  tenant's  interest 
in  them,  and  have  sold  the  beneficial  use  of  them  for  the  remainder  of  the  term,  or 
enjoyed  it  himself ;  a  distress  at  common  law  being  but  a  pledge,  and  the  landlord 
not  being  bound  to  sell  the  thing  distrained  by  the  statute  of  William  and  Mary 
(2  W.  &  M.  sess.  1,  c.  5,  s.  2),  which  is  a  cumulative  i-emedy.  [231]  But  there  is 
another  answer,  that  the  lease  contains  a  proviso  expressly  empowering  the  landlord 
to  distrain,  and  sell  all  or  any  property  on  the  premises.  5th.  The  machinery  fixed 
to  the  floor  was  distrainable.  At  common  law,  a  distress  being  no  more  than  a  pledge, 
nothing  (unless  excepted  by  statute)  can  be  the  subject  of  it,  which  cannot  be  restored 
in  the  same  condition  in  which  it  was  taken  away  (vide  Co.  Lift.  47  a.) :  but  any 
thing  may  be  distrained,  which  can  be  so  restored ;  and  therefore,  though  these 
machines  might  seem  to  be  protected  by  being  fixed  to  the  freehold  (ibid.  47  b.  and 
note  299,  15th  ed.  3  Black.  Com.  10),  yet  they  are  not,  becatise  they  may  be  removed 
and  replaced  by  means  of  the  bolts  and  screws,  without  sustaining  any  injury  what- 
ever. The  landlord  was  entitled  to  have  his  rent  paid  out  of  any  goods  on  the 
premises,  the  statute  being  in  favour  of  him,  and  these  being  goods  which  were  liable 
to  an  execution.  In  Arnitt  v.  Garnett  (3  B.  &  A.  440),  it  was  held  in  B.  R.  that 
though  the  notice  came  to  the  sheriff  after  the  removal  of  the  goods  from  the  premises, 
he  was  bound  to  retain  for  the  landlord  a  year's  rent  out  of  the  proceeds  of  the 
tenant's  goods  taken  in  execution.  The  tenant's  bankruptcy,  and  claim  of  the 
assignees,  make  no  difference  in  the  case  as  to  the  landlord. 

Littledale,  contra.  First,  The  lease  is  void  for  want  of  the  proper  stamps.  It  is 
stated  in  the  case,  that  it  was  agreed  between  the  parties  to  conceal  the  real  considera- 
tion for  the  machinery,  and  to  calculate  the  ad  valorem  duty  on  half  its  amount.  That 
is  most  clearly  a  preconcerted  and  deliberate  fraud  upon  the  revenue,  which  the  Court 
cannot  avoid  seeing ;  and  that  circumstance  distinguishes  this  case  from  Robinson  v. 
Maalonnell.  Secondly,  The  goods  [232]  belonged  to  the  assignees  at  the  time  of  the 
seizure  ;  the  tenants  had  no  longer  any  estate  in  them  whatever  ;  the  sheriff  was  a 
wrong-doer  in  taking  them,  and  therefore  the  plaintiff  cannot  call  upon  him  for  the 
proceeds. 

At  common  law,  if  goods  were  seized  in  execution,  the  landlord  lost  his  remedy 
for  his  rent.  This  was  conceived  to  be  a  great  hardship  upon  him,  and  the  act  was 
passed  in  consequence,  to  enable  him  to  claim  a  year's  rent  after  seizure  on  execution. 
But  if  the  goods  had  ceased  to  be  the  property  of  the  bankrupt  tenant,  and  had 
become  that  of  the  assignees,  they  could  not  be  taken  in  execution,  because  it  is  the 

(i)  Vide  Impey's  edition  of  Gilbert's  Law  of  Distress,  p.  40. 
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practice  of  every  day  for  assignees  to  bring  actions  for  goods  taken  in  execution  after 
the  bankruptcy ;  and  if  they  could  not  be  so  taken,  the  landlord  cannot  claim.  In 
Lee  V.  Lopes,  Lord  EUenborough  said,  "  Here  the  sheriff  has  taken  in  execution  the 
goods  of  the  assignees,  instead  of  the  goods  of  the  tenant ;  how  then  can  he  have  a 
right  to  retain,  out  of  that  fund  which  he  had  no  right  to  take  1  or  how  can  the  land- 
lord claim  his  rent  out  of  the  lands  of  a  wrong  doer  I"  It  was  never  meant  that  the 
landlord  should  have  the  remedy  given  bv  the  statute  in  all  cases  of  execution,  whether 
valid  or  not.  This  sale  was  illegal :  the  sheriff  acted  wrongfully  in  paying  the  debt 
to  the  execution  creditor,  and  is  liable  to  an  action  at  the  suit  of  the  assignees  for  the 
whole  sum  levied  ;  and  if  so,  he  cannot  be  answerable  to  the  landlord  also.  3dly. 
The  landlord  is  not  entitled  to  the  benefit  of  the  statute,  because  the  goods  were 
his  own  till  the  expiration  of  the  term.  The  lease  provides,  that  as  soon  as  "all  other 
covenants,  clauses,  and  agreements  (generally),"  should  have  been  performed,  the 
lessees  were  to  become  absolutely  entitled  to  the  machinery  as  their  own  goods  and 
chattels.  That  coukl  not  be  till  the  expiration  of  the  term,  because  many  of  them 
reached  to  the  end.  The  proviso  immediately  following,  empowering  the  lessees,  at 
their  option,  to  purchase,  at  any  time  after  the  first  year  [233]  and  two  months,  and 
before  the  expiration  of  the  term,  shews  that  there  was  no  positive  agreement  for  a 
purchase  at  the  making  of  the  indenture  ;  and  that  unless  some  subsequent  arrange- 
ment were  entered  into,  the  chattels  were  not  to  become  the  property  of  the  lessees 
till  the  end  of  the  term.  Assuming  this,  then  the  landlord  could  not  have  distrained, 
because  it  has  never  been  heard  that  a  man  could  distrain  upon  his  own  goods ;  the 
notion  of  a  distress  being,  that  the  landlord  seizes  the  goods  of  somebody  else. 
[Alexander,  L.  C.  B.  Upon  this  point  the  question  is,  what  is  the  intention  of  the 
parties  upon  the  face  of  the  instrument?  It  seems  to  be  a  very  strong  argument  to 
shew  that  these  goods  became  the  propert}'  of  the  lessees,  when  there  is  an  express 
proviso,  that  if  there  should  be  any  rent  in  arrear  the  landlord  might  distrain  upon 
them.]  There  was  a  peculiar  and  special  contract  between  the  parties,  intended  to 
authorise  a  practice  different  from  what  the  law  would  allow  ;  but  the  statute  of  Anne 
was  only  meant  to  give  a  lemedy  where  the  landlord  would  have  a  right  to  distrain 
by  the  general  rule  of  law,  were  he  not  prevented  by  the  execution ;  and  the  intro- 
duction of  the  special  provision  shews  that  the  parties  were  aware  he  did  not  possess 
that  right.  But,  further,  the  goods  (except  those  subsequently  purchased)  were  part 
of  the  thing  demised  ;  and  it  is  a  principle  of  law,  that  such  goods  cannot  be  distrained. 
Willes,  L.  C.  J.  in  Davies  v.  Powell  (Willes'  Eep.  4fi)  said,  that  he  believed  the  rule  to 
be  generally  true.  Lastly,  Supposing  the  landlord's  right  to  distrain  and  maintain 
an  action  in  respect  of  the  other  chattels  established,  it  would  not  extend  to  the 
machinery  attached  to  the  floor ;  because  it  is  a  general  rule  that  chattels  fixed  to  the 
freehold  cannot  be  distrained ;  and  it  is  not  to  be  confined  to  those  cases  only  where 
the  property  cannot  be  restored  in  statu  quo.  The  principle  was  admitted  in  [234] 
Niblet  V.  Smith  (4  T.  R.  504).  [Garrow,  B.  Had  the  screws  any  thing  more  to  do 
with  the  machinery  than  to  secure  the  stability  necessary  in  the  operations  ?]  When 
once  a  thing  has  been  fixed  to  the  freehold,  it  is  deemed  parcel  thereof,  and  privileged. 
A  mill-stone  is  not  distrainable,  though  it  has  been  removed  from  its  place. 

Parke,  in  reply.  First,  Robinson  v.  Macdonnell  is  directly  in  point.  Secondly,  The 
dictum  of  Lord  EUenborough  in  Lee  v.  Lopes  does  not  bear  upon  this  case.  Thirdly, 
The  words  "all  other  covenants,  clauses,  and  agreements,"  must  mean  up  to  that  period 
at  which  the  first  year  and  two  months  rent  was  payable,  which  was  the  following  day. 
The  statute  was  not  meant  to  be  confined  to  those  cases  where  the  landlord  hada 
power  of  distress  at  common  law ;  and  Chief  Baron  Gilbert  does  not  limit  its  operation 
to  cases  of  regular  distress. 

Cur.  adv.  vult. 

May  21st. — The  judgment  of  the  Court  was  now  delivered. 

Alexander,  L.C.B.  This  case  has  been  considered  by  three  of  the  Barons,  and 
this  is  to  be  looked  upon  as  their  judgment.  Mr.  Baron  Hullock  having  been  con- 
cerned in  the  cause,  did  not  think  it  proper  to  take  an}'  part  in  it  on  this  occasion. 
(His  Lordship  then  stated  the  most  material  parts  of  the  case.)  The  question  is, 
whether  the  plaintiff  is  entitled  to  recover  the  whole  of  the  3401.  12s.  Should  the 
Court  be  of  opinion  that  he  is  not,  a  subsequent  question  would  arise  as  to  his  title  to 
recover  the  501.,  the  value  of  the  machinery  purchased  during  the  term.  The  first 
point  originally  made,  was  given  up  at  the  argument.     The  next  point  was  upon  a 
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clause  in  the  schedule  to  the  stamp  act  (vide  ante,  p.  226  and  227)  (which  his  Lordship 
read).  [235]  Upon  that  it  is  insisted,  that  this  plaintiff  did  not  stand  in  the  situation 
of  a  party  who  could  maintain  an  action  on  the  lease,  because  it  was  void,  not  being 
properly  stamped  ;  that  the  duty  paid  was  on  a  consideration  between  10001.  and 
20001.,  whereas  it  is  obvious  that  the  real  consideration  was  above  20001.,  being  so 
found  by  the  case.  All  that  is  extremely  true  in  fact,  but  it  is  no  answer  to  this 
action ;  because,  upon  consideiation  of  the  stamp  laws,  it  appeal's,  that  the  duty  is 
directed  to  be  paid  upon  the  considerations  expressed  on  the  face  of  the  deed.  The 
act  grants  the  duties  mentioned  in  the  schedule,  and  the  schedule  sets  forth  the  duties 
upon  writings,  as  payable  in  respect  of  the  "  purchase,  or  consideration  money  therein, 
or  thereupon  expressed."  But  the  transaction  is  said  to  be  a  fraud  upon  the  revenue. 
Admitting  it  to  be  so,  it  is  settled  by  the  authority  of  the  case  cited  from  Maule  and 
Selwyn,  that  that  does  not  vitiate  the  instrument,  although  the  legislatui'e  have 
imposed  severe  penalties  on  the  not  setting  forth  the  true  purchase  money  by  the 
48  Ct.  3,  c.  149,  s.  22.  And  it  is  quite  evident,  that  if  that  were  not  the  construction 
of  the  act  of  parliament,  gross  injustice  must  be  done  to  a  great  number  of  innocent 
persons.  It  has  been  accordingly  held,  that  the  reason  of  the  thing  required  such  a 
construction.  So  in  the  nisi  prius  case  which  was  cited  in  the  argument,  it  was  ruled, 
that  the  amount  of  the  stamp  duty  on  a  bill  of  exchange  depends  upon  the  date 
appearing  on  it.  This,  therefore,  is  not  a  sufficient  ground  of  objection  to  the  action. 
Then  it  is  objected  that  the  inventories  were  'not  stamped.  But  that  circumstance  is 
not  material.  Perhaps,  not  having  been  stamped,  they  could  not  be  given  in  evidence  ; 
but  they  were  not  used  in  that  way  ;  and  we  cannot  find  any  provision  in  the  stamp 
laws,  which  makes  void  a  deed  given  in  evidence,  because  it  refers  to  inventories  which 
are  not  stamped.  Then,  it  is  contended,  that  an  action  is  not  maintainable  by  the 
landlord  for  the  removal  of  the  [236]  goods  before  payment  of  a  year's  rent,  because 
the  execution  did  not  disappoint  any  distress,  inasmuch  as  the  goods  were  not  the 
property  of  the  tenant,  but  of  the  landlord  himself.  That  objection  seems  to  rest 
upon  this  clause  of  the  deed,  "that  when,  and  as  soon  as  the  rents  by  the  said  lease 
reserved  to  be  payable  for  the  first  year  and  two  months  of  the  said  term  should  have 
been  paid  and  discharged,  and  all  other  covenants,  clauses,  and  agreements  therein 
contained,  on  the  lessees'  part  and  l>ehalf,  having  also  been  fulfilled  and  peiiormed, 
the  said  P.  S^  and  A.,  their  executors,  &c.  should  become  absolutely  entitled  to  the 
cotton  machineiy  comprised  in  the  said  inventoiy  or  schedule,  which  was  marked  A.) 
as  their  own  goods  and  chattels  absolutely  for  ever."  From  this  it  is  inferred,  that 
until  all  the  events  there  referred  to  took  place,  at  the  end  of  the  term,  the  tenants 
had  no  property  in  the  things  conveyed.  But  that  appears  to  be  a  misconstruction  of 
the  deed  ;  for  in  older  to  see  what  the  effect  of  the  clause  was,  it  is  necessary  to 
consider  what  the  whole  object  of  the  deed  was.  The  instrument  was  intended  to 
convey  these  goods  and  chattels,  for  a  real  consideration  of  2.5001.  one  half  of  which 
was  paid  at  the  time  of  its  execution,  and  the  other  half  was  to  be  paid,  and  in  point 
of  fact  was  paid,  the  day  after.  It  contains  pi'ovisions,  which  shew,  that  in  considera- 
tion of  these  payments,  the  parties  supposed  the  property  had  passed,  because  it  is 
inconsistent  with  any  other  hypotheses,  that  the  landlord  should  be  given  by  the  lease, 
as  he  was,  a  powei'  of  entry  upon  the  premises,  and  of  distress  upon  the  property,  in 
case  of  default  in  the  payment  of  the  rents.  This  proves,  that  when  the  landlord 
reserved  to  himself  these  powers,  it  was  understood,  that  he  was  passing  away,  and 
that  the  other  parties  were  receiving,  the  absolute  property  of  the  goods.  So,  likewise, 
the  covenant  that  the  lessees  would  not  remove  the  machinery  from  the  premises 
demised  during  the  term,  without  the  knowledge  and  written  [237]  consent  of  the 
landlord,  is  only  to  be  understood  upon  the  footing  that  they  had  an  absolute  property 
in  it.  Therefore  it  appears  to  us  all,  that  the  verdict  ought  not  to  be  disturbed  upon 
that  ground.  Lastlv,  it  is  objected,  that  the  sheriff  was  a  wrong  doer  in  taking  the 
goods;  that  he  is  liable  to  an  action  at  the  suit  of  the  a.ssignees  ;  and  that  he  cannot 
be  answerable  to  the  landlord  also  Now,  whether  he  be  so  liable  or  not,  the  justice 
of  the  case  is  on  the  side  of  the  landlord,  and  therefore  tbe  question  is  to  be  looked  at 
exactly  as  if  that  circumstance  did  not  occur.  The  case  also  is  expressly  within  the 
terms  of  the  act  of  parliament.  It  certainly  would  appear  from  the  case  of  Lee  v. 
Lopes,  that  the  assignees  may  maintain  an  action  against  the  sheriff.  Perhaps  that 
may  be  so  ;  but  it  does  not  follow,  that  the  sheriff  is  not  answerable  to  the  landlord. 
He  has  by  his  acts  disappointed  the  landlord  of  his  rent,  and  that  is  exactly  the  case 
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provided  for  by  this  siaiuie.     Therefore,  we  are  of  opinion,  that  according  to  the  act 
of  parliament,  and  the  jusnce  of  the  case,  this  plaintiff  is  entiiled  to  recover  the  sum 
claimed,  and  that  the  verdict  ought  to  stand. 
Verdict  to  stand. 

[238]  Owen,  Clerk,  v.  Nodin.  May  •22d,  1824.— A  bill  for  tithes  by  the  rector  of  a 
parish  in  London,  stated  the  decree  pursuant  to  the  stat.  37  11.  8,  c.  12,  by  which 
payment  of  tithes  was  decreed  in  London  at  2s.  9d.  in  the  pound  on  rents ;  and 
in  case  that  should  be  deemed  not  to  be  binding,  it  charged,  that  a  previous  decree 
made  in  the  year  15.35,  and  confirmed  by  an  act  of  27  H.  8,  appointing  the  sum 
of  2s.  9d.  in  the  pound,  and  2d.  for  four  offering  days,  in  lieu  of  tithes  and 
oblations  in  London,  was  .still  in  force ;  and  in  case  neither  of  the  said  decrees 
were  binding,  it  charged,  that  the  plaintiti'  was  entitled  by  ancient  usage  and 
custom,  from  time  immemorial  preceding  the  27  H.  8,  under  which  the  rector  for 
the  time  being  received  certain  dues  and  oblations,  calculated  according  to  the 
rent,  which  amounted  to  2s.  9d.  in  the  pound,  and  upwards.  A  demurrer  for 
multifariousness  was  overruled. 

[S.  C.  13  Price,  478.] 

The  (amended)  bill  stated  the  decree,(a)  made  on  the  24th  February,  1545,  in 
pursuance  of  the  act  of  parliament,  for  tithes  in  London,  by  which  it  was  decreed  that 
the  inhabitants  of  London  should  pay  tithes  quarterly  at  the  rate  of  2s.  9d.  in  the 
pound.  That  the  plaintiff",  as  rector  lawfully  presented,  &c.  previously  to  March  1823, 
of  the  parish  and  parish  church  of  St.  Olave,  Hart  Street,  in  the  .said  city,  had  ever 
since  been,  and  then  was,  entitled  to  receive  their  tithes  from  the  inhabitants,  and 
occupiers  of  houses,  &c.  within  the  said  parish,  at  and  after  the  rate  expressed  in  the 
said  decree.  It  suggested  pretences  that  the  decree  was  not  duly  made,  or  if  made  was 
not  enrolled  in  Chancery  pursuant  to  the  statute,  by  authority  of  which  it  was  made ; 
whereas,  plaintiff  submitted,  that  no  enrollment  was  necessary  for  giving  it  effect,  but 
charged  that  the  decree  was  duly  made  and  enrolled.  The  bill  also  charged,  that  in 
case  the  said  decree  should  be  deemed  not  to  be  binding  upon  the  inhabitants  of  the 
said  parish,  plaiiitift"  was  entitled  to  claim  tithes,  or  dues,  or  payments  in  the  nature 
of,  or  in  lieu  of  tithes,  according  to  the  aforesaid  rate,  or  according  to  some  such,  or 
the  like  rate  ;  for  that  previously  to  the  making  of  that  decree,  the  inhabitants  of 
London,  and  the  rectors  and  vicars  of  the  several  pari.shes  therein,  came  to  an  agree- 
ment to  stand  to  such  order  or  decree,  touching  the  tithes,  &c.  to  be  paid  within  it, 
as  should  be  made  by  the  [239]  Archbishop  of  Canterbury,  and  the  Lord  Chancellor 
for  the  time  being,  with  such  others  of  the  privy  council  as  should  be  fixed  upon  by 
his  late  Majesty  K.  H.  8th  ;  whereupon  the  said  Archbishop,  and  Lord  Chancellor, 
with  others  of  the  privy  council  appointed,  duly  fixed  the  amount  of  the  tithes,  &c. 
at  the  rate  of  2s.  9d.  in  the  pound,  and  2d.  for  four  offering  days ;  which  decree  was 
confirmed  by  a  certain  act  of  parliament  passed  in  the  27th  H.  8  (27  H.  8,  c.  21); 
and  the  inhabitants  of  London,  &c.  were  directed  by  the  said  act  to  pay  tithes,  accord- 
ing to  the  terms  of  the  last-mentioned  decree,  until  such  time  as  any  other  order,  or 
law,  should  be  made  by  the  King's  Highness,  and  two  and  thirty  persons  by  his  Grace 
to  be  named.  That  no  order  or  law  was  made  relating  to  the  said  tithes,  in,  or 
subsequent  to  the  27  H.  8,  unless  the  said  decree  of  24th  February,  1545,  and  the 
said  act  of  37  H.  8,  was,  and  is,  each  an  order  and  law  :  wherefore,  unless  the  last 
decree  is  in  force,  the  previous  decree,  made  in  the  year  1545,  is  still  in  force  and 
effect. 

That  even  in  case  neither  of  the  said  decrees  were  binding,  plaintiff  would  still 
be  entitled  to  receive  tithes  according  to  the  aforesaid  rate,  or  according  to  some 
such  rate ;  for  that  from  time  immemorial  preceding  the  27th  H.  8,  the  rector  of 
the  parish  for  the  time  being,  had  been  by  ancient  usage  and  custom  entitled  to 
receive,  and  had  received  from  the  inhabitants,  certain  dues  and  oblations  upon  certain 
days  called  offering  days  ;  and  such  dues  and  oblations,  which  were  calculated  according 
to  the  yearly  rent,  or  value  by  the  year,  of  the  house,  in  the  occupation  of  such  inhabi- 
tants respectively,  amounted  to  the  sum  of  2s.  9d.  in  the  pound,  and  upwards ;  and 

(o)  For  which  see  the  stat.  37  H.  8,  c.  12. 
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that  the  Scairl  sum  of  2s.  9d.  in  the  pound,  at  least,  was  accordingly  before  the 
passing  of  the  act  of  the  27th  H.  8,  and  [240]  the  decree  of  1535,  payable  to  the 
rector.  The  bill  prayed  an  account  and  payment  of  the  tithes  due  by  the  defendant, 
as  occupier  of  a  house  and  premises  within  the  said  parish. 

The  defendant  demurred  to  the  whole  bill ;  and  for  cause  of  demurrer,  shewed 
that  the  bill  was  exhibited  against  him  for  several  distinct  matters  and  things,  claimed 
under  distinct  titles  which  were  inconsistent  with  each  other ;  and  that  it  did  not 
appear  hy  the  said  bill  on  which  of  such  titles  complainant  intended  to  proceed  against 
defendant,  and  by  reason  thereof  the  pleadings,  evidence,  and  proceedings  in  the 
progress  of  the  said  suit  would  become  unnecessarily  prolix,  intricate,  and  uncertain  ; 
and  defendant,  if  he  should  be  compelled  to  answer,  and  enter  into  evidence  to  support 
his  several  defences,  would  be  put  to  uiniecessary  expence,  contrary  to  the  constant 
practice  of  the  Court. 

Denman,  C.  S.  Abererombie,  and  Koe,  for  the  demurrer.  The  bill  does  not  state 
any  specific  demand  founded  upon  any  single  title ;  but  alleges  three  different  modes 
and  amounts  of  payment,  grounded  upon  three  distinct  titles.  Allowing  one  claim 
and  title  to  be  good,  the  two  others  must  be  void.  A  distinct  particular  claim  ought 
to  have  been  set  forth,  with  which  the  defendant  might  grapple.  The  claim  is 
uncertain  on  the  face  of  it,  and  does  not  admit  of  a  distinct  answer.  The  Court  ought 
to  insist,  in  the  first  instance,  on  the  plaintiff's  making  a  proper  selection  of  ground 
on  which  to  rest  his  case,  and  protect  the  defendant  from  the  unnecessarily  tedious 
and  expensive  litigation  to  which  the  bill  in  its  present  shape  must  lead.  It  was  the 
duty  of  the  plaintiff  to  have  enquired,  and  satisfied  himself  of  his  rights,  and  then 
made  an  intelligible  demand.  The  same  plea  would  not  hold  to  all  those  claims. 
All  the  writers  on  pleading  treat  uncer-[241]-tainty  as  a  good  ground  of  demurrer. 
In  Cooper's  Equity  Pleading  (page  181),  it  is  laid  down,  that  "  if  a  bill  does  not  state 
a  case  with  sufficient  certainty,  the  defendant  may  demur."  The  same  may  be  said 
of  a  multiplicity  of  questions,  under  the  pretence  of  one  suit.  Harrison  v.  Hoij(j 
(2  Ves.  jun.  323),  IVard  v.  The  Duke  of  Northumherlaml  and  the  Earl  of  Beverley  (2  Anst. 
469),  Kensington  v.  White  (3  Price,  164),  The  Attorney  General  v.  The  Corporation  of 
Carmarthen  (Coop.  30).  [Graham,  B.  The  answer  would  perfectly  simplify  the 
matter.]  The  defendant  can  give  no  answer  to  an  alternative  claim  :  the  plaintiff 
can  stand  but  upon  one  right,  and  therefore  the  defendant  can  be  bound  to  make 
but  one  answer.  [Alexander,  L.  C.  B.  If  you  are  right,  would  it  not  follow,  that 
the  rector  might,  on  the  same  day,  file  three  several  bills  against  the  same  defendant?] 
Then  the  defendant  would  be  justified  in  saying  that  two  of  the  bills  were  quite 
unnecessary,  and  in  soliciting  the  Court  to  oblige  him  to  elect  that  upon  which  he 
would  pi'oceed.  The  stating  part  of  the  bill  is  confined  to  the  decree  made  in  pursu- 
ance of  the  37  H.  8,  the  validity  of  which  depends  on  its  enrollment,  a  fact  as  3'et 
doubtful  ;  and  the  frame  of  the  bill  prevents  the  plaintiff'  from  pleading  want  of 
enrollment.  But  it  never  has  been  heard  that  a  Court  of  Equity  pronounced  a  decree 
on  the  charging  part  of  a  bill.  [Lord  Chief  Baron.  Did  you  ever  know  of  a  decree 
founded  upon  that  distinction  ?]  There  never  has  been  an  instance  of  the  plaintiff"  being 
obliged  to  pray  a  decree  on  the  charging  part  of  a  bill.  Crosseing  v.  Honor  (1  Vern. 
180),  East  India  Company  v.  Henchman  (I  Ves.  jun.  287),  Cliolmondeley  v.  Clinton  (2  Mer. 
71.     2  J.  &  W.  1.     2  Gwyl.  472). 

[242]  Martin,  H.  contr^.  This  demurrer  is  novel ;  it  has  not  been  stated  of  what 
nature  it  is. 

Koe.     It  is  in  the  nature  of  multifariousness. 

Martin,  H.  Lord  Eedesdale's  observations  on  multifariousness  apply  to  the  case 
of  swelling  the  pleadings  with  distinct  claims  against  several  defendants  (vide  L.  Redesd. 
Tr.  Ch.  PI.  146,  147,  2d  ed.  Cooper's  Ch.  PI.  182).  The  charging  parts  of  the  bill 
are  used  to  confirm  the  title  stated  in  the  stating  part,  and  are  perfectly  consistent 
with  it. 

The  Court  intimated  that  it  was  unnecessary  for  the  counsel  for  the  bill  to  proceed 
further. 

Alexander,  L.  C.  B.  This  demurrer  is  admitted  to  be  on  the  ground  of  multi- 
fariousness. I  certainly  never  in  my  life  knew  a  bill  of  this  kind  demurred  to  on  that 
ground.  Generally  bills  demurred  to  for  multifariousness,  have  been  bills  filed  by 
one  plaintiff  against  a  great  number  of  defendants,  for  distinct  matters,  or  by  three 
or  four  plaintiffs  claiming  different  things  against  one  defendant. 
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This  bill  is  not  one  of  either  description.  This  clergyman  makes  a  claim  as  rector 
to  tithes  :  he  has  a  common  law  right.  The  legislature  have  by  these  acts  of  parlia- 
ment regulated  at  different  times  what  he  is  to  receive  from  the  parishioners,  perhaps 
in  commutation  of  other  dues  to  which  he  was  entitled  by  the  common  law.  It  is  the 
same  right,  to  be  established  l)y  one  out  of  different;  ways.  If  a  demurrer  would  lie 
to  such  a  bill  as  this,  I  think  it  would  lie  in  a  great  many  cases  of  the  same  kind, 
where  bills  are  commonly  brought.  This  ground  of  multifariousness  fails,  because 
this  is  the  most  convenient  and  least  expensive  mode  which  the  plaintiff"  could  have 
chosen  to  put  his  case.  At  equity,  if  a  plaintiff  has  one  or  other  [243]  of  several 
claims  on  a  defendant,  which  are  to  be  made  out  by  different  media,  he  may  put  his 
case  in  various  ways.  That  this  defendant  has  done,  and  he  has  done  it  in  the  most 
convenient  way.  It  is  therefore  quite  clear,  that  it  would  be  contrary  to  every  course 
of  proceeding  to  allow  this  demurrer. 

CtR.\ham,  B.  I  am  of  the  same  opinion.  This  case  is  not  affected  by  the  cases 
which  have  been  alluded  to. 

If  a  person  comes  to  a  Court  of  Equity,  he  must  state  his  title  clearly  ;  here  the 
rector  clearly  and  simply  states  his  right  as  rector.  In  London,  tithe  can  be  payable 
only  in  respect  of  the  occupation  of  messuages  or  houses ;  but  where  there  is  an 
occupation,  there  must  be  some  mode  of  payment.  What  is  the  situation  of  the  rector'? 
He  says,  "  I  as  rector,  am  entitled  to  some  payment  of  tithe,  either  by  common  law, 
or  immemorial  usage,  or  by  some  intervention  of  the  legislatui'e,  or  some  decree 
authorised  by  it,  or  some  custom  by  which  my  common  law  right  has  been  modified. 
Upon  some  or  other  of  these  grounds  I  desii'e  an  account.  I  apprise  you  of  all  the 
claims  I  can  set  up,  and  the  decision  of  the  Court  will  secure  me  whatever  right  I  am 
entitled  to."  In  all  this,  there  does  not  appear  to  be  any  diversity  of  right.  It  seems 
to  me,  not  only  that  the  bill  is  not  demurrable,  but  that  it  fairly,  and  with  as  little 
expence  as  possible,  means  to  bring  forward  the  real  question  between  the  rector  and 
the  parishioners  ;  and  therefore  I  think  that  the  demurrer  ought  to  be  overruled. 

Gakrow,  B.  concurred. 

HuLLOCK,  B.  I  am  of  the  same  opinion.  This  claim,  I  apprehend,  is  not  to  be 
supported  at  common  law.  It  is  not  a  common  law  right,  and  must  depend  either  on 
[244]  statute,  or  particular  custom.  The  rector  pats  his  case  thus  :  "  I  am  entitled  to 
so  much  in  the  pound  for  tithes,  by  force  of  a  decree  founded  on  an  act  of  parliament. 
But  if  there  be  any  difficulty  in  establishing  my  claim,  in  consequence  of  that  decree 
not  being  enrolled,  there  is  a  former  statute  which  gives  me  a  title.  And  if  that 
statute  fails  me,  then,  inasmuch  as  in  all  time  anterior  to  the  first  act  pa.ssing,  there 
was  a  custom  of  paying  the  rector  by  dues  and  oblations  at  the  same  rate  ;  I  require 
to  be  paid  according  to  that  ancient  usage.  And  so  quacunque  via  data,  I  have  a 
right  to  demand  a  certain  sum  for  tithes  ;  how  much,  will  depend  on  the  conclusion 
to  which  the  Court  will  come  respecting  my  actual  ground  of  demand."  All  the  bills 
to  which  demurrers  have  been  allowed  for  multifariousness,  have  been  of  a  different 
kind  from  this.  This  appears  to  me  substantially  to  state  one  right,  upon  one  subject 
matter — the  same  demand  made  by  the  same  individual. 

Demurrer  overruled. 

Pepys,  Spence,  and  Finch,  D.  were  with  Martin  in  support  of  the  bill. 

[245]  Jackson  and  Others  v.  Strong.  May  22d,  1824. — Motion  to  amend  a  bill 
of  discovery,  after  answer,  without  prejudice  to  an  injunction,  by  adding  a  prayer 
for  relief,  and  otherwise,  as  plaintiffs  might  be  advised,  refused. 

[S.  C.  13  Price,  494.] 

The  amended  bill  in  substance  stated  that  in  February  1822,  a  policy  of  assurance 
on  a  vessel  called  the  "  Waterloo,"  whereof  James  Turner  was  then  the  master,  to 
continue  in  force  for  a  year,  was  underwritten  by  plaintiffs'  in  various  sums,  amounting 
together  to  the  sum  of  15001.,  and  the  dangers,  losses,  &c.  therein  to  be  insured 
against,  were  the  usual  dangers,  &c.  That  about  the  uth  of  June,  1823,  defendant, 
representing  himself  as  the  assured  by  the  said  policy,  delivered  to  plaintiff's  a  state- 
ment of  a  loss  which  he  alleged  to  have  been  sustained  on  the  said  brig;  by  which  it 
appeared,  that  the  general  and  particular  average  losses  on  the  ship,  cargo,  and  freight 
amounted  to  the  sum  of  60651    10s.,  and  that  he  claimed  to  be  entitled  to  receive 
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from  plaiutifFs  the  amount  of  their  respective  proportions  of  the  sum  of  11881. 
18s.  7d.,  being  the  amount  of  the  general  and  particular  average  loss  on  the  ship  j 
stating,  that  the  brig  on  her  voyage  from  Jamaica  to  London,  having  run  on  the 
Tortugas  shoals,  on  the  coast  of  Florida  in  N.  America,  on  or  about  the  23d  November, 
1822,  was  saved  from  being  totally  wrecked  by  the  assistance  of  certain  fishermen,  or 
persons  belonging  to  vessels  called  wreckers,  and  of  the  crew  of  a  certain  vessel  called 
"  La  Centella,"  sailing  under  the  flag  of  the  Republic  of  Colombia,  commanded  by 
C.  C.  Hopner;  and  that  Thomas  Partridge  the  master,  and  defendant  as  owner  and 
supercargo,  finding  from  the  disabled  state  of  the  brig,  and  the  sickly  condition  of  her 
crew,  that  she  could  not  with  safety  proceed  on  her  voyage  to  England,  abandoned 
her  to  the  protection  of  Hopner,  who  put  an  oflicer  and  six  of  his  crew  on  board,  and 
safely  conducted  her  into  the  [246]  port  of  Savannah  in  Georgia,  in  the  United  States 
of  America,  where  she  was  repaired  ;  and  the  Court  of  Admiralty  of  the  district 
decreed  a  sum  of  12,000  dollars  to  Hopner,  and  the  officer  and  crew,  for  salvage  ;  and 
defendant  not  having  either  money  or  credit,  could  not  pay  that  sum,  and  the 
expeuce  of  the  repairs,  and  it  became  necessary  to  raise  the  same  by  the  sale  of  the 
greater  part  of  the  cargo,  which  was  accordingly  sold  at  a  heavy  loss. 

That  not  being  satisfied  with  that  statement,  plaintiffs  applied  to  him  for  further 
information,  hoping  that  he  would  take  no  legal  steps  against  them  till  they  should  .. 

have  received  full  satisfaction  on  the  subject;  but  that  defendant  had  commenced  J| 
several  actions  at  law  against  them  respectively,  to  recover  the  amount  of  their  "' 
respective  proportions  of  the  sum  of  11881.  18s.  7d.  The  bill  chai-ged  that  the  bi'ig 
might  have  been  set  afloat  by  the  aid  of  five  wreckers'  boats,  which  came  to  her 
assistance ;  and  that  she  was  carried  into  Savannah,  in  pursuance  of  a  scheme  con- 
certed after  she  was  set  afloat,  and  while  she  remained  in  company  with  the  "  la 
Centella,"  between  defendant.  Partridge,  and  some  persons  on  board  that  vessel,  to 
steer  her  into  some  port  of  the  United  States,  in  the  hopes  of  obtaining  from  the 
Court  of  Admiralty  there  a  decree  for  salvage  in  favour  of  the  crew  of  "La  Centella," 
in  some  very  large  sum,  a  part  of  which  should  be  paid  to  the  defendant ;  and  that 
accordingly,  by  misrepresentation  and  undue  management,  the  Court  was  induced  to 
award  12,000  dollars  salvage,  an  amount  larger  than  was  just.  It  further  charged, 
that  the  defendant  colourably  purchased  for  two  considerable  sums  various  parts  of 
the  cargo,  which  he  shipped  on  board  the  brig,  brought  to  England,  and  sold  at  a 
large  profit; — that  he  never  paid  the  purchase  money,  or  any  part  of  it,  but  obtained 
possession  of  the  goods  by  concert  with  the  persons  to  whom  the  salvage  was  awarded, 
by  this  means  participating  in  the  benefit  of  the  decree.  After  various  other  charges 
of  [247]  fraud  and  collusion,  the  bill  prayeii  a  discovery,  injunction,  and  a  commission 
to  e.Mamine  witnesses  abroad.  The  injunction  having  been  granted,  the  defendant 
put  in  a  very  voluminous  answer,  in  which,  by  way  of  accounting  for  his  means  of 
buying  the  goods,  he  alleged  that  there  was  a  sum  of  5400  dollars  belonging  to  him 
on  boai-d  the  brig  at  the  time  she  ran  on  the  shoals. 

Pepys  and  Swanston  now  moved  pursuant  to  notice,  that  the  plaintiffs  might  be 
at  liberty  to  amend  the  bill,  without  prejudice  to  the  injunction,  by  adding  to  it  a 
prayer  for  relief,  and  otherwise  as  they  might  be  advised.  The  affidavit  stated,  among 
other  facts,  that  the  statement  of  average  did  not  contain  any  mention  or  entry  of  the 
5400  dollars  referred  to  in  the  answer,  and  that  no  sum  appeared  in  it  as  a  contribution 
towards  the  alleged  general  average  loss  in  respect  of  that  sum,  or  of  any  other  sum 
of  money  on  board,  at  the  time  of  the  alleged  loss. (a) 

Li  support  of  the  motion  it  was  said,  that  the  disclosure  in  the  answer,  of  the 
defendant's  alleged  possession  of  the  dollars,  and  of  various  other  circumstances  of 
which  the  plaiutifi's  had  not  been  apprised  at  the  time  of  filing  the  original  bill,  entitled 
them  to  make  the  application.  That  the  answer  furnished  ground  for  altering  the 
statement  of  average  loss  in  principle  and  detail ;  and  it  was  therefore  impossible  that 
that  statement  could  be  investigated  by  a  jury.  That  the  diff'erence  between  the 
parties  could  never  be  concluded  without  being  brought  before  a  Court  of  Equity  ;  and 
that  to  refuse  permission  to  amend  the  bill  for  that  purpose,  wouhi  only  have  the 
effect  of  driving  the  plaintiffs  to  another  bill,  and  unnecessarily  multiplying  the  proceed- 
ings.    [HuUock,  B.  observed,  that  in  the  case  of  [248]  Birkleyv.  Presgrave  (1  Ea.  220), 

{a)  '-Money  and  jewels  must  fall  into  the  general  average  at  their  full  price." 
Park  on  Insurances,  1,  177,  178,  6th  ed. 
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which  was  the  first  case  at  law  for  reeoveriug  a  proportion  of  general  average,  he  had 
contended  that  the  remedy  was  in  Eipiity  ;  but  the  Court  of  B.  K.  was  of  opinion  that 
the  action  of  assuiupsitj  lay  ;  and  that  it  had  ever  since  been  held,  that  a  Court  of  Law 
possessed  that  jurisdiction,  where  it  could  arrive  at  a  knowledge  of  the  facts. (6)']  The 
plaintiffs  were  entitled  to  equitable  relief,  which  could  not  be  obtained  in  a  Court  of 
Law,  because  the  defendant,  even  taking  his  own  stiitements  to  be  true,  having  bought 
goods  at  Savannah,  out  of  money  which  ought  to  have  been  applied  for  the  lienelit 
of  the  plaintitis,  and  made  a  profit  on  the  sale  of  those  goods  in  the  London  market, 
was  liable  to  account  in  a  Court  of  Equity  for  that  profit.  [Alexander,  L  C.B.  That 
is  a  very  remote  equity.]  [Graham,  B.  You  obtained  your  injunction  as  upon  a  ijill 
for  discovery  (vide  I  Mad.  Ch.  Pr.  246).]  It  was  not  an  uncommon  thing  in  Chaucery 
to  change  a  bill  for  discovery  into  a  bill  for  relief,  and  it  was  more  frequent  in  this 
Court.  Hildi/ard  v.  Ciessij  (3  Atk.  303^.  Formerly  it  was  more  in  practice  than  at 
present.  But  Crow  v.  Tyrrell  was  a  very  recent  instance  of  it  before  the  Vice  Chancellor 
(2  Mad.  397).  lu  Ci/ventiyv.  Bentley  {Z  Mer.  677),  the  late  L.  C.  Baron  Richards,  who 
was  of  counsel  for  the  defendant,  a.ssumed  that  the  plaintiff  was  entitled  to  change  the 
frame  of  the  bill  in  this  way.  It  was  refused  in  Bull'ricoiih  v.  Bailey  (15  Ves.  jun.  3.58) ; 
but  then  Lord  Chancellor  Eldon,  in  delivering  [249]  his  opinion  in  that  case,  said, 
"  when  this  motion  w;is  originally  made,  I  had  no  recollection  of  any  such  fact  as  the 
amendment  of  a  bill  of  discovery,  making  it  a  bill  for  relief ;  and  if  a  precedent  could 
have  been  produced,  I  should  have  considered  it  a  better  guide  than  any  reasoning  of 
my  own  upon  it  can  be."  No  precedent  was  brought  forward  there ;  (a)  and  it  might 
be  assumed,  that  if  the  authorities  now  mentioned  had  been  produced,  his  Lordship 
would  not  have  adopted  the  course  he  did. 

Martin,  H.  contra,  contended  that  the  bill  ought  to  have  been  framed  origimilly 
for  relief,  if  that  were  necessary  ;  and  that  the  only  object  of  the  motion  was  to  deprive 
the  defendant  of  the  costs  to  which  he  would  otherwise  be  entitled  of  course  upon 
a  bill  for  discovery. 

Per  Curiam.  The  most  convenient  course  will  be  to  file  a  new  bill.  Great  incon- 
venience might  arise  from  permitting  the  change  proposed ;  every  bill  for  discovery 
might  be  turned  into  a  bill  for  relief. 

Motion  refused.  (6)'^ 

[250]  Cooke  v.  Smith.  May  24th,  1824. —A  libel  commenced  thus:  "We  last 
week  quoted  a  passage  from  a  letter  written  by  Mr.  H.  Jones,  of  London,  to  Sir 
G.  Jerniugham,  Bart.,  setting  forth  the  character  of  Mr.  Cooke,"  and  subsequently 
proceeded  thus  :  "  About  five  years  ago  he  had  a  house  in  Orchard  Street,  Portmau 
Square  :  and  some  time  prior  to  that,  he  had  one  in  Manchester  Square ;  in  both 
which  he  contrived,"  &c.^A  count  in  the  declaration  purported  to  set  out  those 
passages,  but  omitted  the  words  "  of "  and  "  which,"  and  the  variance  was  held 
material. — But  the  plaintiff  w;is  allowed  to  enter  a  verdict  on  other  unjustified 
counts,  which  set  out  the  same  matter  correctly. 

[S.  C.  13  Price,  499.] 

This  was  an  action  for  a  libel  published  in  three  distinct  parts,  in  so  many  successive 
numbers  of  a  provincial  newspaper,  and  sold  by  the  defendant,  who  was  a  uews-vendor. 
The  declaration  contained  ten  counts.  1  he  defendant  pleaded  the  general  issue,  and 
seventeen  special  pleas  justifying  the  different  publications.     The  alleged  libel  in  the 

{by  It  is  said  in  "Park  on  Insurances,"  p.  179,  "that  the  better  mode  in  all  cases 
seems  to  be  to  apply  for  contribution  to  a  Court  of  Equity,  where  efl'ectual  relief  may 
be  obtained  against  all  the  parties  in  one  suit ; "  but  that  was  written,  as  is  observed 
in  a  note,  previous  to  the  decision  in  Birkley  v.  Presgrace,  where  Lord  Kenyon,  C.J. 
stated,  that  the  objection  arising  from  a  multiplicity  of  actions  was  of  no  weight  iu  a 
case  like  that.  Lord  Ellenborough  made  use  of  similar  language  in  Dohson  v.  JVilson, 
3  Campb.  479.     Vide  Price  v.  Noble,  4  Taunt.  123. 

(a)  Though  the  motion  had  stood  over  that  precedents  might  be  searched. 

(6)2  Vide  Ld.  Rd.  Tr.  p.  149,  and  the  note.  Fonb.  Tr.  Eq.  v.  2,  b.  6,  c.  3,  s  6, 
p.  497,  and  the  learned  Editor's  observations  on  the  cases  referred  to  in  note  (/•). 
Fowler's  Ex.  Pr.  1,  51,  52. 

Ex.  Div.  IV. — 4* 
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second  number  of  the  paper  commenced  thus  :  "  We  last  week  quoted  a  passage  from 
a  letter  written  by  Mr.  H.  Jones  of  London,  to  Sir  George  Jerningham,  Bart,  setting 
forth  the  character  of  Mr.  Cooke.  We  now  copy  below  the  remainder  of  the  said 
letter,  with  Mr.  Jones's  signature  thereto."  "About  five  years  ago,  he  had  a  house  in 
Orchard  Street,  Portman  Square,  and  some  time  prior  to  that  he  had  one  in  Manchester 
Square ;  in  Ijoth  which  he  contrived,"  &c.  The  fifth  count  purported  to  set  out  the 
whole  of  that  particular  publication,  but  omitted  the  two  words  "  of  "  and  "  which." 
The  sixth  and  seventh  counts  set  out  the  same  matter  as  the  fifth  correctly.  On  the 
trial  of  the  cause  before  Garrow,  B.  at  the  Summer  Assizes  1823,  for  Derby,  the 
variance  was  objected  to,  and  the  learned  Baron  thought  the  objection  good,  but  would 
not  direct  a  nonsuit,  reserving  the  point.  The  jury  found  a  verdict  for  the  plaintiff, 
on  the  fifth  count,  with  one  faithing  damages ;  subject  to  the  opinion  of  the  Court 
whether  the  variance  was  a  material  one,  or  not. 

Phillips,  S.  M.  in  the  ensuing  teim  obtained  a  rule  nisi  for  setting  aside  the  verdict 
for  the  plaintift',  and  entering  a  verdict  for  the  defendant,  on  the  count  on  which  the 
verdict  was  obtained.     Against  which 

[251]  Header  now  appeared  to  shew  cause.  But  the  Court  immediately  intimated 
that  the  variance  was  a  material  one.  Reader  then  argued,  that  admitting  it  to  be  so, 
the  plaintiff  was  entitled  to  have  a  verdict  entered  on  the  sixth  and  seventh  counts, 
the  one  plea  of  justification  to  the  three  counts  being  clearly  bad  for  genei'ality,  and 
because  it  left  much  of  the  matter  unjustified ;  to  which  the  Court  assented.  They 
accordingly 

Discharged  the  rule,  and  allowed  a  verdict  to  be  entered  for  the  plaintiff  on  the 
sixth  and  seventh  counts. 

May  26th,  1824. — A  record  will  not  be  amended  after  the  term  in  which  it  has  been 
filed. — Leave  given  to  file  a  perfect  estreat  nunc  pio  tunc,  instead  of  a  defective 
one,  which  had  been  returned  and  filed  in  a  preceding  term,  under  the  stats. 
3  G.  4,  c.  46,  and  4  G.  4,  c.  37. 

Bligh  moved  for  leave  to  amend  an  estreat  returned  from  the  Sessions  for  the  North 
Riding  of  York,  puisuant  to  the  stats.  3  G.  4,  c.  46,  and  4  G.  4,  c.  37,  and  filed  in  a 
preceding  term,  by  inserting  in  it  the  names  of  the  magistrates  contained  in  a  list 
annexed  to  the  affidavit,  which  had  been  by  mistake  omitted. 

The  Court  would  not  permit  the  record  to  be  amended  after  the  term  in  which  it 
had  been  filed,  but  gave  leave  to  have  a  perfect  one  filed  nunc  pro  tunc. 

The  Attorney  General  v.  Phillips.  May  29th,  1824. — The  affidavits  to  ground 
an  application  to  postpone  the  trial  of  an  information,  on  account  of  the  absence 
of  a  material  witness,  must  shew  where  the  witness  is. 

[S.  C.  13  Price,  522.] 

Clarke,  N.  G.  opposed  an  application  by  Jervis  to  postpone  the  trial  of  an  informa- 
tion, on  account  of  the  absence  of  a  material  witness,  on  the  ground  that  the  affidavits 
in  support  of  it  did  not  state  where  the  witness  was.  The  Court  thought  the  objection 
good,  and  refused  the  application,  but  gave  leave  to  renew  it  upon  amended  affidavits. 

[252]  AsHMORE  THE  YouNGER,  V.  FLETCHER.  May  29th,  1824. — Time  enlarged 
for  bail  rendering  their  principal  till  a  week  after  the  expiration  of  the  term  of 
his  imprisonment  in  the  county  gaol  of  D.,  under  conviction  and  sentence  for 
a  misdemeanour. 

[S.  C.  13  Price,  523.] 

Bail  was  put  in  and  justified  in  this  action  in  begiiuiing  of  last  Michaelmas  term. 
The  cause  stood  for  trial  at  the  ensuing  Derby  Assizes,  but  the  defendant  previously 
gave  a  cognovit  for  the  sum  claimed,  on  condition  that  execution  should  be  stayed 
until  the  fifth  day  of  this  term.  The  defendant  was  tried  at  the  Derby  General 
Quarter  Sessions,  which  commenced  on  the  27th  of  April,  for  a  misdemeanour,  and 
was  convicted,  and  sentenced  to  imprisonment  in  the  county  gaol  for  six  months. 
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Erskine,  on  a  former  day  in  this  term,  had  obtained  a  rule  on  behalf  of  the  bail, 
calling  on  the  plaintiff'  to  shew  cause  why  the  time  for  the  bail  rendering  the  defendant 
should  not  be  enlarged  until  a  week  after  the  27tb  of  October  next,  (the  expiration  of 
the  term  of  his  imprisonment, )  and  that  in  the  mean  time  all  proceedings  against  the 
bail  be  stayed  The  affidavit  by  the  bail  in  support  of  the  application,  stated  the  facts 
above  mentioned — that  the  defendant  had  no  knowledge  of  the  cognovit  being  given 
until  the  second  day  of  this  term  ;  that  the  defendant,  from  the  time  of  the  conviction, 
continued  to  be,  and  then  was,  a  prisoner  in  the  county  gaol ;  and  that  deponents 
were  thereby  unable  to  render  him  in  discharge  of  his  bail. 

Jones,  L).  F.  now  shewed  cause.  In  cases  like  the  present,  the  usual  application 
by  the  bail  was  for  leave  to  sue  out  a  writ  of  habeas  corpus  to  bring  up  the  principal  in 
order  to  render  him.  Sharp  v.  Sheriff  (7  T.  K.  226),  Daniel  v.  [253]  Thimpsun 
(15  East,  70),  case  of  Fexjen's  Bail  (2  Str.  1217).  In  Fowler  v.  Dunn  (4  Bur.  2034), 
it  had  been  refused  in  B.  R.  after  conviction  and  sentence  of  transportation.  He 
supposed  that  that  course  had  not  been  pursued  here,  because  the  defendant  was  in 
custody  on  criminal  matter  ;  whereas,  after  being  rendered  in  this  Court,  he  could  be 
committed  to  no  prison  but  the  Fleet  (vide  Edmunds'  OtT.  of  PI.  177).  But  that  remedy 
not  being  open  to  the  bail,  was  no  reason  why  they  might  resort  to  the  one  proposed, 
for  which  he  believed  there  was  no  precedent. 

Erskine,  contra,  contended  that  the  case  came  within  the  principle  of  those  in  which 
the  Courts  had  granted  the  bail  an  enlargement  of  time  to  render  their  principal. 

The  Court  made  the  Kule  absolute,  with  costs. 

Winter  v.  Lethp.ridge,  Bart.  February  3d,  May  15th,  29th,  31st,  1824. — An 
award  will  not  be  set  aside  upon  any  ground,  which  in  truth  is  a  question  upon 
the  merits  between  the  parties. — An  arbitrator,  in  regulating  the  future  use  of  a 
stream  of 'water,  the  right  to  which  was  divided  between  the  parties,  inteifered 
with  the  customary  enjoyment  ^by  one  of  them  of  another  stream,  which  exclu- 
sively belonged  to  him,  and  was  not  a  matter  in  difference,  and  which  joined  the 
first ;  held  that  he  had  a  power  to  do  so,  incidental  to,  and  resulting  from  his 
former  direct  and  larger  power. — If  an  arbitrator,  after  regulating  on  the  sul)ject 
matter  referred  to  him  in  its  present  state,  goes  on  and  regulates  prospectively 
on  the  same  subject  matter  reduced  to  a  different  state,  and  thereby  in  some 
degree  altered,  qusere,  whether  that  be  a  proceeding  beyond  his  authority. — 
Though  the  award  be  bad  in  that  respect,  yet  that  does  not  vitiate  those  parts 
which  are  otherwise  unobjectionable ;  and  it  may  stand  in  toto,  until  the 
particular  contingency  arise  to  which  the  prospective  regulation  applies. 

[S.  C.  13  Price,  533.] 

This  was  an  action  on  the  case  for  obstructing  a  water  course.  The  parks  and 
lands  of  the  parties  to  the  cause  adjoined  each  other,  the  plaintiff's  lying  to  the  south 
of  the  defendant's.  The  latter  contained  a  great  number  of  ponds,  and  the  contiguous 
grounds  generally  declined  in  a  [254]  southern  direction.  Two  of  those,  called  the 
New  Pond  and  the  Stew  Pond,  communicated  with  one  another,  and  were  supplied 
by  a  stream  flowing  into  the  former,  which  was  the  northernmost,  from  certain 
springs,  and  another  and  a  much  smaller  pond.  The  water  of  this  stream,  which  was 
the  subject  of  the  action,  was  discharged  from  the  Stew  Pond  by  three  apertures  with 
tunnels  in  its  southern  bank,  one  carrying  it  eastward,  one  southward,  and  one  west- 
ward. The  middle,  or  southern,  had  a  syphon  attached,  for  the  purpose  of  watering 
an  adjoining  close  of  the  defendant,  called  Brickfield  Meadow.  The  two  others  led 
down  into  a  ha !  ha !  ditch,  or  sunk  fence,  immediately  to  the  south  of  the  pond, 
running  eastward  and  westward.  This  ditch  communicated  on  the  eastern  side  with 
other  ponds  belonging  to  the  defendant,  of  which  one  of  very  considerable  size,  that 
had  been  recently  made,  was  in  part  fed  by  the  water  carried  along  it.  The  water 
which  passed  through  the  western  aperture  was  conveyed  along  the  ha  !  ha  !  westward 
into  the  channel  of  an  ancient  and  natural  stream,  which  (originally  having  had  its 
head  in  one  of  the  ponds)  flowed  in  a  southerly  direction  across  the  defendant's  lands, 
and  running  through  an  underground  tunnel,  which  was  placed  under  the  bed  of  the 
large  pond  before  mentioned,  entered  into  the  plaintifl's  grounds  at  their  northern 
boundary ;  and  passing  under  an  old  archway,  at  the  northern  end  of  which  was  a 
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floodgate,  or  weir  and  sluice,  then,  if  not  penned  back,  pursued  its  natural  course 
southward  through  aud  out  of  the  plaintiff's  closes.  But  there  were  two  ancient 
carriage  gutters,  one  on  the  east,  the  other  on  the  west  of  the  arch,  by  the  former  of 
which  the  water  of  the  stream,  when  penned  back  by  lowering  the  floodgate,  might  be 
carried  out  of  its  course  eastward  and  southward,  either  for  the  supply  of  a  pond  of 
the  plaintiff,  called  .Sandy's  Pond,  or  (through  a  third  carriage  gutter)  for  the  irriga- 
tion of  one  of  his  closes  called  Sandy's  Mead,  or  meadow.  The  carriage  gutter  on  the 
[255]  west  was  used  for  canning  the  water,  when  penned  back,  southward,  in  a 
direction  nearly  parallel  to  its  natural  channel,  for  the  irrigation  of  the  lower  parts 
of  another  of  the  plaintiff's  closes  called  Long  Meadow. 

The  plaintiff  claimed  a  right  to  the  stream  of  water  flowing  through  and  from 
the  two  ponds,  except  only  such  part  of  it  as  was  necessary  for  irrigating  the  defen- 
dant's close  called  Jirickfield  Meadow,  (situate  to  the  south  of  the  ponds,  and  the  east 
of  the  water-course)  insisting  that  the  whole  of  it,  with  that  exception,  ought  to  run 
down  the  water-course  and  nito  his  closes,  for  the  purposes  before  stated  ;  and  com- 
plained that  a  large  quantity  of  it,  and  more  than  was  necessaiy  for  watering  defen- 
dant's said  close,  was  wrongfully  diverted  out  of  that  course  along  the  ha  !  ha !  east- 
ward. The  plaintiff  had  another  stream,  which,  issuing  out  of  a  mill-pond,  called  the 
Ash  Mill-Pond,  at  some  distance  to  the  west  of  the  meadows,  and  running  through 
his  own  closes  exclusively,  joined  the  water  course  at  the  archway,  and  by  means  of 
the  weir  and  sluice  before  mentioned,  or  by  putting  down  an  obstruction  across  the 
carriage  gutter  leading  to  Sandy's  Pond,  at  a  point  called  Brickfield  Gap  was,  together 
with  the  water  in  dispute,  employed  in  irrigating  the  meadows,  or  conveyed  to  that 
pond. 

On  the  trial  of  the  cause  at  the  Lent  assizes  for  Somersetshire  a  juror  was  with- 
drawn ;  and  under  an  order  of  nisi  prius,  which  was  afterwards  made  a  fiule  of  Court, 
it  was  agreed  to  be  referred  to  a  gentleman  at  the  bar,  who  was  "  to  settle  all  matters 
in  difference  between  the  parties,  and  to  decide  what  was  the  right  to  the  water 
claimed  in  the  action,  aud  to  regulate  the  use  of  it  in  future,  and  to  order  and 
determine  what  he  should  think  tit  to  be  done  by  the  parties  respecting  the  matters 
in  dispute."  The  arbitrator,  assisted  by  professional  men,  having  gone  over  the 
premises,  aud  minutely  investigated  the  use  and  application  of  the  water,  and  examined 
a  great  number  of  witnesses,  made  a  special  award,  and  found,  first,  that  [256]  the 
right  to  the  stream  in  question  was  a  right  divided  between  the  plaintiff  and  the  defen- 
dant ;  that  is  to  say,  that  the  defendant  had  a  right  to  use  the  same  for  the  watering 
of  Brickfield  Meadow,  and  to  divert  the  same  for  all  other  purposes  when  and  where 
he  might  require  the  same ;  and  in  so  doing  wholly  to  prevent  the  same,  or  any  part 
thereof,  from  running  down  to  the  closes  of  the  said  plaintiff;  and  also  had  a  right  to 
turn  the  whole  of  the  same  down  to  and  through  the  said  last-mentioned  closes  at 
all  times  of  the  year,  at  his  free  will  aud  pleasure ;  to  pass  without  interruption  in  the 
water-course  there  through  and  out  of  the  said  last-mentioned  closes,  subject  only  to 
the  two  following  qualifications  :  firstly.  That  at  the  several  times  in  every  year  when 
Brickfield  Meadow  should  not  be  in  wateriug,  and  when  the  time  should  be  seasonable 
for  the  watering  of  the  plaintiff's  said  closes,  the  plaintiff'  had  a  right  to  have  so  much 
of  the  water  of  the  stream  flow  freely  down  unto  and  into  them,  as  should  be  sufficient 
during  such  seasonable  times  for  the  watering  of  such  parts  of  them,  as  by  reasou  of 
the  level  of  the  ground  therein  were  capable  of  being  watered  with  the  same,  aud  there 
to  use  the  same  for  that  purpose  :  and  secondly,  that  the  said  plaintiff  had  a  right  from 
time  to  time,  at  all  times  of  the  year,  to  a  reasonable  supply  of  water  from  the  said 
stream,  for  the  necessary  feeding  of  Sandy's  Poud.  The  arbitrator  then  noticing  that 
it  might  hereafter  become  desirable  for  the  said  defendant  to  fill  up  and  destroy  both 
the  said  ponds ;  secondly,  ordered  and  awarded,  that  until  the  ponds  should  be 
destroyed  and  filled  up,  the  use  of  the  stream  of  water  should  be  regulated  in  the  follow- 
ing manner  : — That  within  one  calendar  mouth  from  the  date  of  the  award,  the  defen- 
dant should  at  his  own  costs  and  charges  cause  to  be  made  two  apertures,  or  channels 
in  the  south  bank  of  the  said  Stew  Pond,  in  the  same  places  resjoectively  in  which 
the  eastern  and  western  apertures  then  were,  aud  no  more,  to  be  each  sixteen  inches 
[257]  wide  and  no  more ;  and  that  the  sill  of  each  should  be  five  inches  below  the  sill 
of  the  then  present  aperture  which  carried  the  water  southward,  and  no  more;  that 
the  said  apertures  should  be  of  substantial  brick,  stone,  or  wood-work,  and  fitted 
with  hatches,  or   ffood-gates,  water-tight ;   and    that   the    defendant   should    at  all 


M'CLE.  258. 


WINTER   r.  LETHBRIDGE  109 


times  keep  the  westernraost  of  the  two  free  and  clear  from  all  obstructions  on 
both  sides  of  the  hatch  or  flood-gate  belonging  to  the  same,  and  also  make  a  clear 
and  free  passage  for  the  water  to  flow  through  the  same,  down  and  into  the  ha  !  ha ! 
ditch,  and  thence  to  the  head  of  the  water-course  ;  and  also  once  in  every  year,  in 
the  month  of  October,  cleanse  out,  and  throw  the  water  course  down  to  the  spot 
where  it  joined  the  mouth  of  the  underground  tunnel,  so  as  to  leave  a  free  course 
and  channel  for  the  water  to  run  therein.  And  he  further  directed,  that  from  the 
1st  of  January,  to  the  31st  of  March,  1824,  and  thereafter  from  the  1st  of  November 
to  the  31st  of  March  in  every  year,  the  defendant  should  securely  and  effectually 
close  down  the  eastern,  and  keep  open  the  western  aperture  from  9  o'clock  in  the 
morning  of  Monday,  till  9  o'clock  in  the  morning  of  Wednesday  in  every  week ;  and 
also  from  the  1st  day  of  April  to  the  1st  day  of  November  in  each  and  every  year, 
should,  without  closing  the  eastern,  unless  at  his  own  free  will  and  pleasure,  keep 
open  the  western  aperture  from  9  o'clock  in  the  morning  of  Monday  to  9  o'clock  in 
the  morning  of  Tuesday  ;  and  from  6  o'clock  in  the  evening  of  Thursday,  to  9  o'clock 
in  the  morning  of  Friday  in  each  and  every  week  ;  and  during  those  times  respectively, 
suffer  the  water  of  the  stream  flowing  from  the  western  aperture,  to  have  a  clear  and 
free  course  down  to  the  closes  of  the  plaintifT.  The  award  proceeded  as  follows : 
"And  I  farther  direct  and  award,  that  whenever  the  said  two  first  mentioned  ponds 
of  the  said  defendant,  or  either  of  them,  shall  be  tilled  up  and  destroyed,  the  said  two 
last  mentioned  apertures  shall  [remain  and  be  preserved  ;  [258]  and  that  the  said 
stream  by  which  the  two  first  mentioned  ponds  are  now  supplied  shall  be  brought  to 
the  same,  and  the  direction  of  the  whole  of  the  water,  and  the  half  thereof  respectively, 
shall  be  regulated  for  the  same  days  in  the  week,  and  for  the  several  months  respec- 
tively of  each  year,  as  I  have  hereinafter  awarded  and  ordered  during  the  existence 
of  the  said  two  ponds  ;  and  that  the  said  defendant  shall  make  no  aperture,  or  channel 
for  the  carrying  the  water  southward,  the  sill  of  which  shall  not  be  at  the  least  five 
inches  higher  than  the  sills  respectively  of  the  said  two  eastern  and  western  apertures." 
It  then  went  on  to  provide  that  the  plaintiff  should  at  no  time  change  the  situation 
or  direction  of  the  carriage  gutters,  or  any  of  them,  so  as  to  raise  their  level,  and 
render  it  necessary  to  raise  the  surface  of  the  water  higher  than  was  then  sufficient  to 
force  it  through  the  carriage  gutter  running  on  the  west  of  the  archway ;  and  also 
within  one  calendar  month  from  the  date  of  the  award,  should  make  the  carriage 
gutter  used  for  the  supply  of  Sandy's  Pond,  at  least  three  feet  wide  through  the  whole 
course,  and  so  levelled  as  to  give  the  water  a  free  descent  to  that  pond ;  and  also 
within  the  said  time,  should  provide  a  sufficient  water-tight  floodgate,  at  a  gap  in  it 
called  Brickfield  Gap,  through  which  the  gutter  conveyed  the  water  to  the  same 
pond  :  and  that  from  the  1st  of  November  in  every  year,  to  the  1st  of  April  then  next 
following,  the  plaintiff  should  be  at  liberty  from  9  o'clock  in  the  morning  of  every 
Monday,  to  9  o'clock  in  the  morning  of  the  then  following  Wednesday,  to  lower  and 
fasten  down  the  hatch  or  flood  gate  at  the  arch,  and  to  raise  the  water  so  high  as  to 
run  through  the  carriage  gutter  on  the  west  of  the  water-course  :  and  to  use  the  said 
water  for  the  purpose  of  watering  the  said  parts  of  Long  Meadow  and  Sandy's 
Meadow,  or  for  the  necessary  supply  of  Sandy's  Pond,  he  having  first  securely  closed 
down  the  flood-gate  at  Brickfield  Gap,  whenever  the  water  was  to  be  used  for  the 
purpose  of  [259]  watering  the  two  meadows.  And  that  from  the  1  st  of  April  in  every 
year  to  the  1st  of  November  then  next  following,  the  plaintiff  should  be  at  liberty 
from  9  o'clock  in  the  morning  of  every  Monday,  to  9  o'clock  in  the  morning  of  every 
Tuesday  then  next  following ;  and  from  6  o'clock  in  the  evening  of  every  Thursday, 
to  9  o'clock  in  the  morning  of  the  next  day,  to  lower  and  fasten  down  the  hatch  or 
flood-gate  across  the  arch,  and  to  rai.se  the  water  so  high  (and  no  higher)  as  would  be 
necessary  to  give  it  a  free  descent  to  Sandy's  Pond,  and  to  carry  it  to  the  said  pond 
for  the  necessary  supply  thereof ;  and  that  the  plaintift"  should  at  no  other  times 
hinder  or  obstruct  the  free  course  of  the  water  of  the  stream  through  the  archway 
down  its  ancient  and  natural  channel,  by  any  hatch,  flood-gate,  or  in  any  manner 
whatever,  without  the  express  permission  first  obtained  of  the  defendant.  The 
award  contained  other  regulations  proper  for  securing  the  observance  of  those  which 
have  been  specified. 

Adam  obtained  a  rule  in  Hilary  term,  upon  a  number  of  affidavits,  calling  on  the 
defendant  to  shew  cause  why  the  award  should  not  be  set  aside,  on  the  following 
grounds : — 
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1st.  That  the  arbitrator  having  awarded  for  the  plaintiff,  certain  portions  of  the 
water  from  the  Park  Pond.s,  at  certain  periods  specified  in  the  award,  had  deprived 
him  of  the  enjoyment  of  that  right,  by  the  mode  in  which  he  had  regulated  the  use 
of  the  water,  both  as  to  irrigation,  and  the  supply  of  Sandy's  Pond,  '2d.  That  by  the 
mode  in  which  he  had  directed  the  park  water  to  be  regulated  by  his  award,  he  had 
deprived  the  plaintiff  of  the  nse  of  his  Ash  Mill  water,  which  was  not  a  matter  in 
diflference,  nor  subject  to  the  controul  of  the  arbitrator.  3d  That  in  regulating  pro- 
spectively the  manner  in  which  the  park  water  should  be  used  when  the  ponds  should 
be  filled  up,  the  arbitrator  had  proceeded  beyond  his  authority  ;  that  [260]  contingency 
not  being  any  part  of  the  subject  referred  to  him,  it  being  impossible  to  regulate  the 
enjoyment  of  the  water  before  the  effects  of  such  filling  up  were  ascertained. 

The  affidavits  were  made  by  labourers  who  had  been  employed  on  Mr.  Winter's 
estate  during  long  periods  of  time,  a  civil  engineer  and  survej'or,  and  the  solicitor  in 
the  cause,  and  stated,  that  the  proper  times  for  watering  the  two  meadows  were  just 
before,  and  after  their  being  mowed,  and  from  time  to  time  during  the  summer 
season,  (when  only  half  the  stream  was  awarded  to  the  plaintiff  during  thirty-nine 
hours  weekly).  "That  to  the  best  of  their  judgment  and  belief,  the  whole  of  the  water 
which  formerly  usually  flowed  from  the  two  park  ponds  at  that  season,  was  not  more 
than  sufficient  for  watering  them,  and  filling  Sandy's  Pond.  That  if  the  directions  of 
the  award  should  be  observed,  no  part,  or  but  a  very  small  and  inconsiderable  part  of 
the  park  water  would  ever  reach  Sandy's  Pond  during  the  summer  months  ;  and  that 
the  plaintiff  might  be  prevented  by  frost,  or  other  cause,  from  using  it,  or  the  Ash 
Mill  water  at  all  for  several  weeks,  when  it  might  be  necessary  during  the  five  winter 
months.  That  the  Ash  Mill  water  did  not  form  any  part  of  the  water  claimed  by  the 
plaintiff  in  the  action  ;  and  that  from  the  levels  taken,  that  water  could  not  be  carried 
to  Sandy's  Pond  in  its  present  channel,  without  putting  down  an  ob.struction  at  the 
archway  across  the  watercourse  ;  nor  used  in  irrigating  the  meadows,  without  placing 
an  obstruction  across  the  cariiage  gutter  leading  from  the  archway  east  and  south 
towards  Sandy's  Pond.  And  that  on  the  whole  it  would  be  impossible  either  to 
supply  Sandy's  Pond,  or  irrigate  the  meadows  properly  with  the  water  from  either  of 
the  streams,  consistentljr  with  the  prescribed  regulations.  Several  attidavits,  three  of 
them  by  civil  engineers  and  surveyors,  who  attended  the  proceedings  under  the  refer- 
ence, were  produced  in  answer,  purporting  that  all  the  persons  who  had  sworn  the 
aflfi-[261]-davits  in  support  of  the  rule,  with  the  exception  of  the  solicitor,  had  been 
examined  by  the  arbitrator ;  and  that  it  would  be  easy  for  the  plaintiff,  at  an  expence 
not  exceeding  20s  or  30s.  at  most,  to  convey  the  Ash  Mill  stream  over  the  archway 
standing  across  the  water-course,  and  then  water  Sandy's  Meadow  and  supply  Sandy's 
Pond  therewith  ;  (hat  it  had  been  formerly  so  conveyed  by  means  of  a  tunnel ;  and 
that  the  whole  of  Long  Meadow  could  be  (now)  irrigated  with  the  water  from  the 
Ash  Mill  Pond. 

(After  the  rule  nisi  had  been  granted,  the  defendant  proposed  through  his  counsel 
to  erect  and  keep  in  repair  a  tunnel,  or  any  other  structure  or  machine  necessary  for 
the  carriage  of  the  water  over  in  the  manner  sugge.«ted  ;  but  this  not  Ijcing  acceded  to,) 

Pell,  S.  Gaselee,  and  Williams,  C.  F.  shewed  cause.  The  first  and  second  objec- 
tions clearly  resolve  themselves  into  questions  of  fact,  and  merits,  which  have  been 
already  discussed  before  the  arbitrator,  to  whom  a  very  extensive  power  was  given 
by  the  order  of  reference,  and  who  was  the  proper  tribunal  to  ascertain  the  one,  and 
decide  upon  the  other.  He  has  found  that  the  right  to  the  water  was  a  divided  right, 
and  that  the  defendant  was  entitled  to  the  greater  portion  of  it ;  but  according  to  the 
affidavits,  the  plaintiff  requires  all  the  water  during  seven  months  in  the  year. 
Admitting  that  the  second  objection  does  not  go  to  merits,  yet  the  arbitrator  has  not 
exceeded  his  jurisdiction  on  that  point;  because  he  has  given  no  direction,  and  made 
no  provision  whatever  concerning  the  Ash  Mill  water  eo  nomine,  and  the  plaintiff  may 
have  the  enjoyment  of  that  as  largely  and  advantageously,  though  not  in  the  same 
way,  as  before  the  award.  Thirdly,  by  the  terms  of  the  reference,  the  prospective 
regulation  was  directly  within  the  scope  of  the  arbitrator's  authority. 

[262]  Adam,  Jeremy,  and  Carter,  J.  contra,  argued  that  the  two  first  objections 
did  not  involve  the  consideration  of  merits ;  but  that  even  if  they  did,  the  rule  on 
that  head  was  not  so  inflexible  as  to  prevent  an  interference,  to  give  the  plaintiff 
a  benefit  intended  to  be  conferred  upon  him,  but  which  he  had  not  received  ;  and 
they  relied  on  the  affidavits  in  support  of  them.     They  contended,  that  the  regula- 
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tions  of  the  award  were  inconsistent  with  the  adjudication  of  the  right,  and  destructive 
of  its  enjoyment ;  for  the  arbitrator  had  found,  that  when  Brickfield  Meadow  should 
not  be  in  watering,  the  plaintiff  had  a  right  to  a  sufficient  quantity  of  the  water  of 
the  stream  for  irrigating  his  closes  at  seasonable  times ;  but  the  affidavits  shewed  that 
at  those  times  the  portions  given  him  were  utterly  insufficient  for  the  purpose.  The 
Ash  Mill  stream  not  having  been  directly  brought  into  question,  it  was  not  competent 
to  the  arbitrator  to  interfere  with  the  plaintiff's  accustomed  enjoyment  of  it ;  and  he 
should  have  devised  some  other  mode  of  carrying  his  intentions  into  effect.  It  lay 
upon  him  to  shew  that  there  was  no  other  mode ;  but  there  were  many. 

The  contrivance  for  conveying  the  water  over  the  archway  was  not  practicable, 
and  a  tunnel  would  be  useless  ;  but  the  suggestion  of  it  was  an  admission  of  the  injury 
done,  and  an  unjust  award  ought  not  to  be  sustained.  Thirdly.  The  arbitrating 
upon  the  stream,  after  the  filling  up  of  the  ponds,  was  beyond  the  arbitrator's  authority ; 
he  could  not  foresee  the  eftects  of  the  event  contemplated,  and  if  they  should  turn 
out  to  be  different  from  what  he  expected,  his  directions  would  probably  be  either 
nugatory  or  prejudicial ;  whereas,  if  now  acquiesced  in,  they  would  be  final.  The 
award  had  recognised  the  plaintiff's  right,  not  merely  to  a  stream,  but  to  a  stream 
flowing  through  and  from  certain  ponds  ;  and  the  object  of  the  prospective  regulation 
was  to  secure  to  him  the  same  quantity  and  enjoyment  of  it  which  he  was  to  have  at 
[263]  present.  But  when  the  reservoir  should  have  been  destroyed,  the  impetus 
would  be  diminished,  and  the  plaintiff  could  not  then  have  the  same  enjoyment  of 
the  water. 

Alexander,  L.C.B.  This  is  an  application  made  to  set  aside  an  award  upon 
three  grounds.  The  question  between  the  parties  was  as  to  a  water-course,  which 
ran  out  of  the  lands  of  one  into  the  lands  of  the  other.  At  the  trial,  it  was  referred 
to  a  learned  gentleman  at  the  bar  to  decide  on  the  right  to  the  water,  and  afterwards 
to  regulate  the  use  of  it  in  such  a  manner  as  to  do  justice  between  both  parties.  The 
first  ground  upon  which  the  award  has  been  impeached  is,  that  the  arbitrator  having 
awarded  a  certain  right  in  the  water  to  the  plaintiff,  has  proceeded  to  regulate  the 
enjoyment  of  that  right  in  such  a  way,  that  he  has  not  carried  into  effect  the  principle 
which  he  had  stated  in  the  outset.  It  appears  to  be  an  acknowledged  principle,  that 
you  cannot  come  to  set  aside  an  award  upon  any  point,  which  in  truth  is  a  question 
on  the  merits  between  the  parties.  Now,  it  seems  to  me,  that  this  application  falls 
exactly  within  that  rule  :  that  it  is  in  effect  an  application  upon  the  merits  :  and  that 
it  involves  a  charge  that  the  arbitrator  has  not  done  justice  upon  the  merits.  Two 
things  were  referred  to  the  arbitrator  ;  the  one  was  to  ascertain  the  rights  of  the 
parties,  the  other,  to  regulate  in  what  manner  they  were  to  exercise  them  He  has 
ascertained  their  rights ;  and  there  is  no  objection,  I  think,  to  that  part  of  his  award. 
What  are  the  regulations  requisite  to  carry  into  effect  the  rights  adjudicated,  is  a 
part  of  the  merits  which  have  been  referred  to  him ;  and  were  we  to  disturb  the 
award  on  this  account,  we  should  be  acting  directly  against  the  principle  I 
have  mentioned  ;  we  should  be  saying  that  the  arrangement  adopted,  is  one  which 
he  ought  not  to  have  established  upon  his  own  principles.  He  has  said,  "this 
arrange-[264]-ment  is  requisite  to  effectuate  the  enjoyment  of  the  rights  I  have  found." 
That  was  a  matter  submitted  to  his  judgment  by  the  reference,  and  therefore  that 
ground  in  the  case  fails.  The  next  ground  is,  that  the  plaintiff  has  a  certain  stream 
of  water  coming  from  a  pond  called  the  Ash  Mill  Pond,  which  in  no  manner  belonged 
to  the  defendant,  which  was  not  at  all  in  question  between  the  parties,  and  respecting 
which  nothing  was  referred  to  the  arbitrator  ;  but  that  he  has  nevertheless  acted  upon 
it,  and  deprived  the  plaintiff  of  the  use  of  it.  It  is  not  said,  nor  is  it  so,  that  the 
arbitrator  has  in  language  expressly  interfered  with  this  right ;  but  it  is  averred,  that 
by  his  manner  of  regulating  the  enjoyment  of  the  watercourse,  which  was  unquestion- 
ably necessary  to  be  regulated,  he  has  in  point  of  fact  prevented  the  plaintiff  from 
ha\nng  the  benefit  of  that  other  stream  which  was  not  in  question.  Now  it  appears 
to  me,  that  this  is  not  exactly  the  same  thing  as  the  first  objection,  but  that  it  comes 
very  near  it.  Because,  not  having  acted  upon  it  directly,  the  allegation  is,  that  he 
has  so  regulated  the  other  stream,  that  the  plaintiff  cannot  have  the  advantage  of  thi.s. 
Now  that  appears  exactly  the  same  thing  as  if  it  were  said,  that  the  arbitrator  had  so 
regulated,  that  he  had  rendered  useless  some  of  the  lands  of  the  plaintiff.  But  it  was 
for  him  to  consider  that ;  he  was  to  regulate  the  exercise  of  a  specific  right,  and  he 
has  done  that  so,  in  his  judgment,  as  not  to  affect  any  thing  beyond  what  was  necessary 
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for  the  performance  of  the  duty  committed  to  him.  He  has  taken  a  great  deal  of 
pains  in  investigating  the  rights  on  each  side  ;  his  award  does  not  materially  affect 
this  particular  right,  and  I  do  believe  that  the  pai'ty  complaining  may  have  the  enjoy- 
ment of  it  at  little  expence.  The  question  on  this  point  being,  whether  the  plan  of 
regulation  pursued,  be  one  which  exceeds  the  authority  given  by  the  reference ;  my 
opinion  is,  that  it  does  not,  because  the  arbi-[265]-trator  must  have  had  before  him 
all  the  mischief  which  that  plan  would  produce  to  one  party,  or  the  other.  1  he  third 
ground  of  objection  is  this  ;  that  a  part  of  the  award  goes  beyond  what  was  comprised 
in  the  submission  ;  because  the  arbitrator,  after  having  provided  for  the  application 
of  the  stream  during  the  existence  of  the  ponds  from  which  it  is  derived,  has  gone  on 
and  acted  upon  the  hypothesis  of  those  ponds  not  remaining  in  their  present  state. 
Having  some  idea  that  the  water  of  those  ponds  might  be  carried  away,  he  has  pro- 
ceeded" anxiously  to  provide  for  that  event ;  and  he  has  directed  that  whenever  it  shall 
happen,  the  same  quantity  of  water  which  he  has  given  to  the  plaintiff  now,  shall  be 
then  brought  to  the  same  point.  Without  saying  whether  that  is,  or  is  not,  beyond 
his  authority,  I  much  wonder  at  the  plaintiff  making  it  a  ground  of  complaint,  because 
there  is  nothing  in  it  but  for  his  benefit.  I  apprehend  that  the  object  of  this  award 
in  substance  is,  to  give  the  plaintiff,  while  things  remain  in  their  actual  situation,  all 
the  advantages  to  which  he  is  entitled,  and  to  guard  him  from  any  inconveniences 
that  may  result  from  a  change.  I  do  not  see  that  it  is  fairly  liable  to  any  of  the 
inconsistencies  or  other  defects  with  which  it  has  been  charged  ;  and  therefore,  1  think, 
upon  the  whole,  that  this  application  to  set  it  aside  ought  not  to  succeed. 

Graham,  B.  My  Lord  Chief  Baron  has  so  fully  expressed  the  opinion  which  I 
have  formed  upon  this  application,  and  the  reasons  upon  which  it  is  founded,  that  I 
must  almost  content  myself  with  saying,  that  I  concur  in  both.  All  the  objections 
which  have  been  made  to  the  award,  either  do  not  apply,  or  go  to  the  merits  of  the 
case.  The  fii'st  objection  is,  that  the  arbitrator,  after  deciding  the  right  to  the  water 
claimed,  has  totally  precluded  the  exercise  of  that  right,  by  the  mode  of  management 
and  application  which  he  has  pointed  out.  There  seems  nothing  in  this  but  what 
goes  to  the  merits.  It  being  in  terms  left  [266]  to  the  arbitrator,  to  decide  what 
was  the  right  to  the  water,  and  to  regulate  the  manner  in  which  it  should  be  exercised 
in  future,  he  has  done  so  ;  adjudging  a  division  of  it  between  the  lands  of  the  plaintiff 
and  of  the  defendant ;  and  that  the  plaintiff  shall  not  have  the  use  of  it  at  all  times  of 
the  year,  but  only  during  prescribed  periods,  at  different  seasons.  I  can  easily  con- 
ceive that  that  party  may  feel  some  uneasiness  at  not  having  the  same  uninterrupted 
course  of  the  water  which  he  had  enjoyed  for  years  :  but  his  complaint  only  amounts 
to  this,  that  the  arbitrator  has  exercised  his  judgment  on  the  matter  committed  to 
him  in  a  manner  not  satisfactory.  The  second  objection  is  more  embarrassing  in  its 
nature  ;  but  it  is  easy  to  understand  enough  of  this  cause  to  see  that  no  injury  has 
been  done  by  the  award.  It  is  said,  that  the  plaintiff' is  entitled  to  the  exclusive  use 
of  the  watei'  called  the  Ash  Mill  stream  ;  that  under  former  circumstances,  the  water 
which  passes  from  the  ponds  in  Sir  T.  Lethbridge's  grounds  into  Mr.  Winter's,  united 
with  this  at  a  sluice  common  to  both  streams  ;  that  no  part  of  the  body  so  formed 
could  be  applied  to  its  usual  purposes,  without  closing  the  flood-gate  there ;  and  that 
the  ai'bitrator,  by  authorizing  the  plaintiff  to  close  it  only  at  particular  times  of  the 
year,  has  by  that  means  debarred  him  from  the  free  use  of  the  Ash  Mill  water.  Now 
the  arbitrator,  in  making  his  award,  has  been  very  cautious  not  to  interfere  with  the 
use  of  the  Ash  Mill  water,  except  incidentally.  And  it  is  said,  that  it  rests  entirely 
with  Mr.  Winter  himself  to  get  rid  of  the  inconvenience  complained  of,  by  adopting 
the  mechanical  contiivance  suggested,  which  Sir  T.  Lethbridge  proposes  to  apply  and 
keep  up  at  his  own  expence.  This  regulation  then  is  no  deprivation  of  the  plaintiff"s 
right,  and  is  clearly  a  consequence  of,  and  within  the  power  given  to  the  arbitrator. 
It  is  within  his  power,  because  he  might  have  directed  a  tunnel  to  be  placed  in  any 
situation  he  thought  pi-oper  :  nor  does  it  constitute  an  [267]  excess,  that  in  forbearing 
to  do  so,  he  has  imposed  some  inconvenience  on  Mr.  Winter,  which  may  be  removed  in 
that  manner.  The  only  remaining  part  objected  to  is  the  regulating  for  the  contin- 
gency of  tilling  up  the  ponds.  But  in  my  view  of  the  case,  this  was  within  the  scope 
of  the  arbitrator's  authority,  because  it  was  his  office  to  regulate  the  use  of  the  water 
in  all  future  events.  Considering  that  at  some  future  period  Sir  T.  Lethbridge  might 
destroy  those  ponds,  that  their  desti'uction  might  cause  some  diminution  of  that 
supply  of  water  which  nature  and  custom  had  given  Mr.  Winter,  and  to  which  he 
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would  still  have  a  right,  the  arbitrator  resolved  to  secure  to  him  in  that  event  all  the 
benefit  which  nature  and  his  directions  had  conferred  on  him  in  existing  circumstances. 
That  was  the  object  of  the  regulation  now  under  discussion.  If  it  was  not  within 
the  extent  of  the  arbitrator's  authority,  at  least  it  has  inflicted  no  injury  on  the  plain- 
tift'i  and  if,  in  this  respect,  he  has  wandered  a  little  in  kindness  to  the  party,  the 
propriety  of  the  direction  may  be  more  fully  discussed  at  a  future  time,  whenever 
occasion  calls  for  it.  All  the  objections  made  against  those  parts  of  the  award  which 
apply  to  what  was  clearly  under  his  controul,  do  not  seem  to  affect  its  validity,  as  to 
its  material  eflFects ;  aud  I  am  of  opinion  that  going  only  to  merits,  they  ought  not 
to  prevail. 

Garrow,  B.  This  was  an  action  brought  by  the  plaintiflf  for  a  stream  of  water, 
which  flowed  from  the  defendant's  lands  into  his.  At  the  trial  it  appeared  that  to 
decide  the  cause  merely  would  by  no  means  settle  the  disputes  between  the  parties ; 
and  it  was  in  consequence  referred  to  the  determination  of  an  arbitrator.  It  is  there- 
fore important  to  see  what  the  terms  of  the  reference  are.  The  terms  are  "  to  settle 
all  matters  in  difference  between  the  said  parties,  and  to  decide  whatis  the  right  to  the 
water  claimed  in  this  action,  and  to  regulate  the  use  of  it  in  fu-[268]-ture,  and  to  order 
and  determine  what  he  shall  think  fit  to  be  done  by  the  parties  respecting  the  matters 
in  dispute."  The  arbitrator  has  accordingly  determined  the  right,  and  has  directed 
the  mode  of  distribution  to  the  plaintifi"  of  his  portion.  Not  depriving  the  defendant 
of  the  supply  necessary  for  his  property,  he  has,  subject  to  that,  conferred  upon  the 
plaintiff  the  utmost  benefit  of  the  stream.  It  is  said,  that  the  plaintiff  has  been 
deprived  of  a  portion  of  water  flowing  exclusively  on  his  own  premises,  and  known 
by  the  name  of  the  Ash  Mill  Stream.  It  seems  to  me,  that  if  that  be  a  consequence 
of  the  arbitrator's  award,  it  is  a  consequence  which  was  within  his  authority.  He  was 
empowered  to  regulate  the  supply  from  the  Park  Ponds ;  and  if  in  carrying  that 
regulation  into  effect,  he  found  it  necessary  to  divert  the  course  of  the  Ash  Mill  water 
altogether,  it  would  not  have  vitiated  his  award.  But  he  has  given  no  express  direc- 
tion on  the  subject.  A  great  deal  has  been  urged  upon  this  point ;  but  it  appears  to 
me  to  be  no  objection  whatever.  With  respect  to  the  filling  up  of  the  ponds,  the 
arrangement  adapted  to  that  contingency  appears  to  have  been  devised  with  great 
intelligence ;  and  if  the  event  shall  take  place,  I  hope  it  will  not  be  without  its  effect : 
but  certainly  this  is  not  the  time  when  we  are  called  upon  to  decide  ultimately  upon 
that  point. 

Hui.LOCK,  B.  With  respect  to  the  first  objection,  I  am  decidedly  of  opinion,  that 
it  entirely  resolves  itself  into  merits,  because  the  arbitrator  finds  a  decided  right,  and 
then  goes  on  to  regulate  how  it  shall  be  exercised  in  future  by  both  parties.  One 
party  says  that  the  adjudication  is  inconsistent ;  but  this  appears  to  be  a  mere 
objection  to  the  judgment  and  opinion  of  the  arbitrator.  Upon  the  subject  of  the 
second,  the  depiiving  the  plaintiff  of  the  use  of  the  Ash  Mill  water,  which  was  not 
a  matter  iu  difference,  I  am  not  so  clear.  But  I  would  humbly  submit,  that  the  way 
in  which  that  objection  is  to  be  got  rid  of  is  this.  The  Ash  Mill  [269]  water  exclu- 
sively belonged  to  Mr.  W'iuter  at  the  time  of  the  reference.  The  right  conferred  upon 
the  arVjitrator  was  to  regulate  the  use  and  flow  of  the  water  which  flows  through  and 
from  certain  ponds  in  Sir  T.  Lethbridge's  park.  This  was  the  only  water  which  was 
placed  under  his  controul  But  the  authority  committed  to  him  in  respect  of  this, 
necessarily  and  incidentally  gave  him  a  power  to  deal  with  other  rights  of  the  parties  ; 
and  if  the  use  of  this  water  in  the  manner  in  which  he  sees  it  fitting  to  direct,  be 
incompatible  with  some  former  right  possessed  by  either,  that  right  must  be  taken 
sub  modo.  The  reference  was  as  to  the  right  and  future  use  of  the  water  claimed  in 
the  action  :  and  the  award  is  (the  Ash  Mill  water  not  being  mentioned  in  it,)  entirely 
confined  to  that.  Mr.  AVinter  says,  "  in  regulating  the  stream  in  dispute,  the  arbitrator 
has  exercised  another  power  which  is  prejudicial  to  me."  If  it  be  so,  that  power  must 
be  taken  to  be  a  consequence  and  result  of  the  larger  power.  In  my  view  of  the 
subject,  that  is  the  ground  upon  which  this  part  of  the  award  must  be  sustained.  The 
third  point  aiises  out  of  the  prospective  regulation  concerning  the  stream  of  water, 
that  shall  arise  after  the  ponds  shall  have  been  filled  up.  In  that  respect,  it  appears 
to  me  that  the  award  is  bad  ;  and  that  it  was  not  within  the  arbitrator's  jurisdiction 
to  make  an  award  upon  that  part  of  the  subject.  Looking  to  the  order  of  nisi  prius, 
the  only  authority  given  to  the  arbitrator  was  to  regulate  the  flow  of  "  the  water 
claimed  in  the  action,"  as  it  was  at  the  time  of  the  reference ;  and  that  is  described  in 
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the  declaration  and  the  .award  to  be  "a  stream  of  water  flowing  through  and  from 
certain  ponds."  Therefore,  the  moment  the  ponds  are  filled  up,  the  subject  matter  of 
the  reference  is  destroyed.  1  he  arbitrator,  in  my  view  of  the  case,  had  no  power  to 
decide  that  those  ponds  might  be  annihilated,  because  every  one  knows  that  there  is 
a  great  difference  between  a  stream  coming  from  a  reservoir,  and  from  a  small  source. 
[270]  Therefore,  I  think  Mr.  Winter  would  be  justified  in  saying  that  that  was  a 
contract  into  which  he  did  not  enter  ;  because  the  stream  of  water,  concerning  which 
the  arbitrator  was  to  adjudicate,  was  a  stream  running  through  and  from  two  ponds, 
whereas  he  had  t.iken  upon  him  to  permit  one  of  the  parties  to  fill  up  one  or  both  of 
those  ponds.  However,  it  is  not  necessary  to  give  a  decisive  opinion  upon  this  point; 
because  even  if  the  award  were  bad  in  that  particular,  it  would  not  vitiate  the  former 
part,  which  unobjectionable  ;  and  as  long  as  things  remain  in  their  present  state,  there 
is  no  objection  to  this  part.  Should  the  contingency  provided  for  happen,  then  will 
be  the  time  to  raise  that  question  ;  at  present,  I  defer  to  the  opinion  of  the  rest  of 
the  Court. 

Kule  discharged. 


Between  His  Maje.sty's  Attorney  General,  Informani,  and  Robert  Jeffery.s, 
Claiming  Five  Pieces  of  Machineiy  for  Weaving  Seized  by  George  Brettit  and 
Others,  Defendant.  By  Information  of  Seizure.  January  26th  ;  May  22d  &  31st, 
1824. — Where  an  information  of  seizure  lays  the  number  of  things  seized  under 
a  videlicet,  the  allegation  is  material,  and  the  proof,  verdict,  and  judgment,  are 
limited  to  the  number  so  laid,  or  a  number  within  it. — It  seems  that  such  an 
information  requires  an  averment  of  the  quantity  of  things  seized,  and  would  be 
bad  without  it  (vide  Ahtt  v.  Barhtl,  Parker,  278). — QuEere,  whether  the  authority 
of  seizure,  conferred  on  Custom  House  officers  by  the  2d  section  of  the  21  G.  3, 
c.  37,  must  be  confined  in  its  exercise  within  the  limits  of  the  port  of  which  they 
are  officers,  or  may  extend  to  any  place  at  a  reasonable  distance  therefrom  1 — 
Quare,  whether  that  statute  be  remedial,  or  penal  ? 

[S.  C.  13  Price,  546.] 

This  information  was  grounded  on  the  2d  section  of  the  stat.  21  G.  3,  c.  37. (a)  The 
first  count  charged,  that  [271]  George  Breffit,  Lawrence  Ross,  and  James  Steele,  being 
officers  of  his  Majesty's  customs,  between  the  1st  of  January,  1823,  and  the  day  of 
exhibiting  this  information,  to  wit,  on  the  26th  of  April,  1823,  to  wit,  at  Ratcliff  in 
the  county  of  Middlesex,  did  seize  to  the  use  of  his  Majesty  as  forfeited  divers  goods, 
to  wit,  five  pieces  of  machinery,  the  same  being  used  in,  or  proper  for,  the  preparing, 
working,  finishing,  or  completing  of  the  cotton  manufactures  of  that  part  of  the 
united  kingdom  called  Great  Britain,  and  the  packing  containing  the  same.  For  that 
the  same  goods  were  then  and  there,  to  wit,  at,  &c.  found  and  discovered  by  the  said 

(a)  This  section  enacts,  "that  from  and  after  the  24th  June,  1781,  it  shall  and 
may  be  lawful  to  and  for  any  officer  of  his  Majesty's  customs  in  Great  Britain,  and  to 
and  for  any  officer  of  the  revenue  in  Ireland,  and  they  are  hereby  required  to  seize 
and  secure  in  some  or  one  of  his  Majesty's  warehouses,  all  such  machines,  engines, 
tools,  press,  papers,  utensils,  or  implements,  or  part  or  parts  thereof,  and  all  and  every 
such  model  oi'  plan,  models  or  plans,  or  part  or  paits  thereof,  as  such  officer  shall  find 
or  discover  to  be  laid  or  put  on  boaixl,  or  intended  to  be  laid,  or  put  on  board  of  any 
ship,  vessel,  or  boat,  which  shall  not  be  bound  directly  to  some  port  or  place  in  Great 
Britain  or  Ireland,  contrary  to  the  true  intent  and  meaning  of  the  act,  together  with 
the  packages,  and  all  other  goods  packed  therewith,  if  any  such  there  be  ;  and  they 
are  thereby  indemnified  in  so  doing ;  and  all  machines,  &c.  together  with  the  packages, 
and  other  goods  packed  therewith,  so  seized  and  secured  as  aforesaid,  shall,  after 
condemnation  thereof  in  due  course  of  law,  be  publicly  sold  to  the  best  bidder,  by 
order  of  the  commissioners  of  the  customs  in  Great  Britain,  or  commissioners  of  the 
revenue  in  Ireland  respectively  ;  and  one  moiety  of  the  produce  arising  by  the  sale 
thereof,  after  deducting  the  charges  of  condemnation  and  sale,  shall  be  to  the  use  of 
his  Majesty,  his  heirs  and  successors,  and  the  other  moiety  to  the  officer  who  shall 
seize  and  prosecute  the  same  as  aforesaid." 
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officers  to  be  then  and  there  intended  to  be  laid  and  put  on  board  of  a  ship  or  vessel, 
which  should  not  be  bound  directly  to  some  port  or  place  in  Great  Britain  or  Ireland, 
contrary  to  the  true  intent  and  meaning  of  the  stat.  &c.  whereby,  and  by  force  of  said 
Stat,  the  said  goods  so  seized  as  aforesaid,  together  with  the  packages  containing  the 
same,  became  forfeited  and  liable  to  be  seized  by  any  officer  of  his  Majesty's  customs. 

The  2nd  count  charged  that  the  goods  seized  were  parts  of  such  machines. 

The  3d  charged  that  they  were  such  machines,  or  parts  of  such  machines. 

[272]  Wherefore  informant  prayed  that  said  goods  might  remain  forfeited  accord- 
ing to  the  form  of  the  statute,  &c. 

The  defendant  pleaded  not  guilty  ;  upon  which  issue  was  joined. 

On  the  trial  of  the  cause  before  Graham,  B.  at  the  Middlesex  Sittings  at  ni.si  piius 
after  last  Michaelmas  term,  it  appeared,  that  in  consequence  of  information  given  by 
a  person  who  had  been  in  the  employ  of  the  defendant,  twelve  cases  or  packages, 
containing  five  roving  machines  and  one  drawing  frame  complete,  with  separate  parts 
of  other  cotton  machines,  were  seized  on  a  wharf  at  Paddington,  on  the  day  stated 
in  the  information ;  and  two  more,  containing  one  drawing  frame  complete,  two  days 
after  in  the  same  place,  all  of  which  had  been  carried  by  the  canal  boats  from 
Manchester.  That  the  defendant  had  been  in  the  habit  of  receiving  similar  machinery 
at  Paddington,  from  Manchester.  That  after  their  arrival,  the  cases  of  goods  used 
to  be  removed  to  his  warehouse  in  Thames  Street.  That  other  cases  made  to 
counterfeit  those,  but  containing  goods  which  might  lawfully  be  exported,  used  to 
be  prepared  and  sent  to  a  wharf  ostensibly  for  the  purpose  of  exportation,  where 
they  were  examined  by  the  custom-house  searchers,  and  certificates  granted  for  ship- 
ment. And  that  the  packages  from  the  warehouse  were  afterwards  substituted  for 
those,  put  on  board  ship,  and  exported  to  France.  It  further  appeared,  that  the 
parts  found  in  the  cases  seized  had  been  cast  in  the  same  mould,  bore  the  same 
number  and  mark  with,  and  were  applicable  to,  other  incomplete  cotton  machines 
which  had  been  shipped  by  the  defendant  in  Xovember  last  on  board  the  "  Sirene," 
a  French  vessel  bound  for  Calais,  and  seized  by  the  Custom  House  officers  near 
Blackwall.  No  evidence  was  offered  on  the  part  of  the  defendant,  and  the  witnesses 
for  the  Crown  were  not  asked  whether  the  place  of  seizure  was  within,  or  without 
the  limits  of  the  port  of  London.  But  the  defendant's  counsel,  assuming  the  latter 
to  be  the  fact,  objected,  that  [273]  the  case  as  proved  did  not  justify  the  seizure 
under  the  clause  of  the  statute  on  which  the  information  had  been  framed  :  that  the 
seizure  was  premature ;  and  that  in  order  to  authorise  it,  the  intention  to  export 
should  have  been  vouched  by  some  further  overt  act,  such  as  a  putting  on  board  a 
ship,  or  boat,  or  a  carrying  within  the  ambit  of  a  port.  The  learned  Baron  was  of 
a  different  opinion,  and  left  the  question  of  intention  to  the  jury,  as  a  question  of 
fact.  The  jury  instantly  found  for  the  Crown  ;  and  a  verdict  was  taken  for  all  the 
goods  seized  at  Paddington,  subject  to  the  opinion  of  the  Court  above. 

Pollock,  F.  in  the  following  term,  obtaining  a  rule  requiring  the  Attorney  General  to 
shew  cause  "  why  the  verdict  should  not  be  set  aside,"  or  why  "  it  should  not  stand 
for  five  pieces  of  machinery  only,"  (that  being  the  number  laid  under  the  viz.). (a) 

May  22d. — The  Attorney  General  and  Clarke,  X.  G.  now  shewed  cause.  The 
seizure  was  authorised,  for  the  acts  of  the  defendant  had  come  within  the  meaning, 
spirit,  and  mischief  of  the  statute,  which  was  made  to  amend  and  extend  the  pro- 
visions of  the  14  G.  3,  c.  71,  and  is  much  more  comprehensive  in  its  language.  The 
second  section  is  to  be  construed  with  reference  to  the  first ;  and  according  to  the 
express  words  of  the  first,  if  prohibited  goods  are  packed  for  the  purpose  of  being 
loaded,  or  put  on  board  of  any  ship  or  vessel  foreign-bound,  they  are  liable  to  seizure ; 
if  laden  in  a  boat  for  that  purpose,  they  are  liable  to  seizure  ;  if  brought  to  a  quay, 
port,  or  wharf  for  that  [274]  purpose,  they  are  liable  to  seizure ;  and  if  brought  to  any 
other  place  besides  a  quay,  port,  or  wharf  for  that  purpose,  they  are  also  liable  to 
seizure.  The  legislature  considered  that  it  might  not  be  always  possible  to  .seize  the 
articles  at  the  moment  of  their  being  on  the  quay  or  wharf,  and  therefore  have  added 

(a)  Mr.  Pollock  on  this  occasion  stated,  that  the  Solicitor  General  had  been  very 
near  stopping  the  proceedings  on  the  information  at  nisi  prius  altogether,  on  a 
suppo.sition  that  the  statute  on  which  they  were  founded  was  in  existence  only  by 
mistake,  having  been  intended  to  be  included  among  many  acts  of  the  same  kind, 
which  had  been  repealed  in  the  preceding  session.     It  is  however  still  unrepealed. 
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the  words  "any  other  place."  The  evidence  establishes,  that  in  this  instance  the 
machinery  had  been  brought  to  another  place,  viz.  a  canal  wharf,  with  the  intent, 
after  its  carriage  to  Thames  Street,  of  being  loaded,  and  put  on  board  of  a  ship  :  and 
that  question  has  been  concluded  by  the  jury.  With  respect  to  the  other  member  of 
the  rule,  the  only  question  is,  what  goods  the  officer  seized  at  Paddington,  because  all 
those  remain  forfeited  ;  whatever  was  seized  comes  within  the  information  as  proved, 
it  being  laid  with  a  videlicet.  The  introduction  of  the  videlicet  makes  it  necessary  to 
state  some  number,  but  does  not  limit  the  proof,  which  may  be  of  any  number  short 
of,  or  exceeding  that.     What  is  stated  under  a  videlicet  is  mere  matter  of  form. 

Denman,  C.  S.  and  Pollock,  F.  contr^.  The  goods  were  not  properly  seized  under 
the  second  section  of  the  stat.  on  which  the  information  has  been  specifically  and 
exclusively  fi'amed.  The  information  charges,  that  the  goods  were  found  to  be  then 
and  there  intended  to  be  laid  and  put  on  board  of  a  ship  or  vessel  not  bound  to  some 
port  or  place  in  C4reat  Britain  or  Ireland.  The  jury  were  directed  to  return  a  verdict 
against  the  defendant,  if  they  found  an  intention  to  export  (generally).  That  direc- 
tion was  not  agreeable  to  the  meaning  of  the  provision  in  question.  It  is  admitted 
that  there  was  an  intention  to  e.xport,  but  there  was  no  proof  of  such  intention  within 
the  true  construction  of  the  second  section.  The  intention  designed  by  the  legislature 
in  that  clause,  was  not  a  general  and  remote  purpose  of  exporting,  if  proper  appliances 
and  means  could  be  discovered  ;  but  a  direct  and  immediate  determin-[275]-ation  of 
exportation  by  some  specific  vessel,  or  class  of  vessels,  and  that  manifested  either  by 
an  actual  putting  on  board  some  particular  ship  oi'  boat,  or  by  a  carrying  and  placing 
on  a  wharf  preparatory  thereto,  oi'  by  some  other  determinate  means,  so  as  to  bring 
the  goods  within  the  limits  of  a  port,  and  the  observation  of  the  Custom  House 
officers  ;  or  at  least  by  an  approximation  to  a  port.  If  the  goods  could  have  been 
seized  by  the  Custom  House  officers  at  Paddington,  then  they  vvould  be  seizable  by 
them  on  their  own  discretion,  at  the  place  of  their  manufacture,  or  in  any  part  of  their 
inland  passage.  Such  an  exposition  would  be  inconsistent  with  the  safety  of  the 
subject ;  and  in  that  case  the  power  of  seizure  would  not  be  limited  to  that  class  of 
officers,  but  would  be  extended  to  those  of  the  excise  also.  The  case  may  fall  within 
the  1st,  or  one  of  the  other  sections,  but  it  does  not  come  within  the  •2d.  The  2d 
requires  any  officer  of  the  customs  of  Great  Britain  to  seize  and  secure  all  such 
machinery  prohibited  to  be  exjjorted  "as  such  officer  shall  find  or  discover  to  be  laid 
or  put  on  board,  or  intended  to  be  laid  or  put  on  board  of  any  ship,  vessel,  or  boat, 
which  shall  not  be  bound  directly  to  some  port  or  place  in  Great  Britain  or  Ireland." 
The  first  branch  of  the  alternative  clearly  and  necessarily  contemplates  and  applies  to 
a  determinate  ship,  vessel,  or  boat.  The  second  must  receive  the  same  construction. 
The  two  parts  of  the  sentence  must  be  interpreted  together,  and  in  a  corresponding 
sense.  Sending  the  machines  to  Paddington  was  an  act  entirely  detached  from  the 
act  of  shipping,  which  is  what  is  meant  to  be  prevented  ;  and  there  is  a  total  absence 
of  evidence  to  connect  the  two.  As  to  the  other  point,  it  is  a  maxim  in  pleading,  that 
whatever  is  laid  under  a  videlicet  is  immaterial ;  but  it  is  founded  on  the  axiom,  that 
the  greater  sum  includes  the  less,  and  is  to  be  understood  with  that  restriction.  Any 
thing  not  exceeding  the  number  laid  may  be  proved,  but  nothing  bej^ond  it.  The 
necessity  of  laying  [276]  a  lumiber  is  founded  on  this,  that  the  party  may  know  he  is 
not  to  be  questioned  beyond  a  certain  amount.  The  number  five  is  as  it  were  incor- 
porated with  the  Attorney  General's  prayer  for  judgment  on  this  information,  and  no 
person  can  be  entitled  to  a  larger  judgment  than  he  himself  prays  on  the  record. 

The  Attorney  General,  in  reply.  The  only  question  is,  whether  the  persons  who 
had  the  property  of  those  goods  at  the  time  of  the  seizure,  intended  to  export  them. 
There  is  no  doubt  on  that  point.  On  the  fair  construction  of  the  second  section, 
expounded  by  reference  to  the  first,  there  was  no  intention  within  the  mischief  and 
spirit  of  the  law,  if  the  goods  were  designed  to  be  exported  by  any  vessel  the  parties 
could  procure  for  that  purpose.  But  if  an  approximation  to  a  port  be  necessary,  the 
machinery  had  made  some  such  approximation  at  Paddington.  The  number  stated 
under  the  videlicet  is  quite  immaterial,  and  in  those  cases  the  Crown  is  never  bound  by  it. 

Cur.  adv.  vult. 

May  31st. — HuLLOCK,  B.  This  was  an  information  filed  by  his  Majesty's  Attorney 
General  against  Robert  Jefleiys.  The  information  was  brought  for  the  purpo.se  of 
obtaining  the  forfeiture  of  divers  goods,  to  wit,  five  pieces  of  machinery  which  the 
information  states  to  have  been  seized,  and  avers  to  be  machinery  that  was  then  and 
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there  intended  to  be  laid  and  put  on  board  of  a  ship  or  vessel,  which  should  not  be 
bound  directly  to  some  port  or  place  in  Great  Britain  or  Ireland  ;  and  that  thereby, 
and  by  virtue  of  the  statute  iu  that  case  provided,  they,  together  with  the  packages 
containing  the  same,  became  forfeited  and  liable  to  be  seized.  I  believe  there  are  two 
other  counts,  which  do  not  seem  to  vary  the  question  that  arises  on  this  record. 
They  all  concur  in  stating,  that  by  force  of  the  [277J  statute  the  said  goods  so  seized  as 
aforesaid,  together  with  the  packages  containing  the  same,  became  forfeited  and  liable 
to  be  seized  by  any  otticer  of  his  Majesty's  customs. 

On  the  trial  of  this  information,  a  verdict  was  found  for  the  Crown,  and  since  that 
an  application  has  been  made  on  the  part  of  the  defendant,  and  it  has  been  made 
on  two  grounds ;  one  ground  goes  only  to  restrict  the  verdict  to  the  five  pieces  of 
machinery ;  the  other  goes  to  displace  the  \  erdict  altogether,  and  seeks  to  have  the 
judgment  entered  on  the  part  of  the  defendant.  The  first  point  depends  on  the  form 
of  the  information,  the  second  on  the  construction  of  the  2nd  section  of  the  21  G.  3, 
c.  37.  With  respect  to  that  which  depends  on  the  form  of  the  information,  it  appears 
to  me,  that  the  Crown  has  no  right  to  a  judgment,  except  for  the  live  pieces  of 
machinery.  It  must  be  recollected,  that  this  is  an  information  founded  upon  a  penal 
statute,  where  one  h;is  a  right  to  expect  that  the  pleading  should  appear  with  greater 
certainty,  and  in  more  strict  language  than  in  a  civil  proceeding.  It  has  been  assumed, 
that  the  allegation  of  the  number  is  an  immaterial  allegation.  I  am  not  prepared  to 
admit  that,  although  laid  under  a  videlicet ;  for  the  distinction  is,  that  an  allegation 
which  is  material,  is  not  rendered  immaterial  by  being  laid  under  a  videlicet ;  but  an 
immaterial  allegation  may  become  material  by  the  omission  of  a  videlicet.  That  is 
quite  clear.  But  the  way  to  try  this  question  will  be  to  consider  whether  the  allega- 
tion be  of  that  description,  which  entitles  the  Crown,  as  is  contended  for  broadly  by 
the  Attorney  General,  iu  case  judgment  goes  by  default,  not  only  to  recover  live 
pieces  of  machinery,  but  live  hundred.  It  is  insisted  on,  on  the  part  of  the  defendant, 
that  the  Crown  is  not  entitled  to  recover  more  than  the  precise  numbers  of  5,  4,  3, 
2,  or  1.  But  on  the  part  of  the  Crown,  it  is  insisted,  that  not  only  live,  but  tifty  or 
five  hundred  pieces  may  be  recovered.  Now  mark  the  inconvenience  to  which  the 
defendant  would  be  [278]  reduced  if  that  reasoning  were  well  founded.  He  sees  by 
the  record  that  the  information  seeks  to  recover  hve  pieces  of  machinery.  He  may 
let  judgment  go  by  default,  if  he  does,  judgment  may  be  entered  for  tifteeii  or 
twenty  pieces.  If  he  tries  the  cause,  and  a  verdict  is  found  against  him,  then  also 
judgment  may  be  entered  and  execution  taken  out  to  the  same  extent.  Notwith- 
standing this,  another  information  may  be  tiled  against  him  for  other  five  pieces  ;  and 
it  will  then  be  impossible  for  him  to  plead  the  former  judgment  in  answer  to  it.  In 
the  course  of  the  argument,  it  was  asked  whether  the  crown  would  consent  to  have 
the  words  which  are  laid  under  the  videlicet  struck  out  of  the  information  ;  and  at 
one  time  it  seemed  to  be  conceded  that  those  words,  viz.  "hve  pieces  of  machinery" 
might  be  struck  out  with  impunity.  But  if  they  were  omitted,  I  apprehend  the 
information  would  be  bad.  I  take  it  to  be  quite  clear,  that  a  declaration  in  trespass, 
for  taking  diversa  bona  et  catalla  would  be  bad.  That  was  held  in  IFyat  v.  Essinyton, 
1  >Strange,  637.  2  Lord  Kaym.  1410,  and  also  in  Bertie  v.  Pickering  and  Ux., 
4  Burrow.  2455. 

The  doctrine  laid  down  iu  those  cases  is,  that  there  can  be  no  recovery  pleaded  iu 
bar  of  another  action  for  the  same  goods ;  neither  can  the  party  know  on  what  ground 
he  is  to  defend  himself  against  a  declaration  so  generally  framed  as  that.  W  hat  is 
the  difference  between  the  inconvenience  to  which  a  party  in  a  civil  action  would  be 
subjected  by  that  form  of  pleading,  and  that  to  which  he  would  be  liable  in  a  pro- 
ceeding of  this  sort  I  None.  But  the  question  now  is,  what  is  the  effect  of  the 
videlicet  inserted  in  this  information  I  If  the  number  stated  under  it  be  immaterial, 
it  must  be  recollected,  that  if  this  judgment  had  gone  by  default,  the  party  would 
have  been  under  the  difficulty  to  which  I  have  referred.  In  the  case  of  Martin  Fan 
Henbeck,  in  the  2d  Leon.  '6S,  an  objection  was  taken  to  an  information  which  was  filed 
in  this  court  upon  l279]  the  stat.  IS  H.  6,  c.  37,  concerning  the  gauging  of  vessels  of 
wine.  It  averred,  that  the  defendant  had  sold  to  such  a  one  so  many  pipes  of  wine, 
and  that  none  of  them  did  contain,  as  they  ought,  126  gallons;  and  although  they 
were  so  defective,  yet  the  defendant  had  not  defalked  the  price,  &c.  according  to  the 
want  of  measures ;  for  which  he  had  forfeited  all  the  value  of  all  the  wine  so  defective. 
It  was  objected,  that  the  quantity  of  gallons  dehcient  in  each  pipe  ought  to  have  been 
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stated,  that  a  rateable  defalcation  might  be  made ;  and  that  that  defect  vitiated  the 
information.  After  a  long  and  elaborate  argument,  judgment  was  given  against  the 
informer,  on  this  ground — that  it  was  not  shewn  in  how  many  vessels  there  was  a 
want  of  the  proper  measure.  In  this  ease  the  objection  is,  that  the  information  does 
not  shew  with  precision  the  number  of  pieces  of  machinery  which  were  seized,  except 
as  it  is  confined  to  the  number  five.  The  principle  I  take  to  be  this — that  wherever 
you  lay  anything  under  a  videlicet,  the  averment  being  material  in  point  of  form,  you 
are  limited  either  to  the  number  you  lay  under  it,  or  to  a  number  within  that.  If  an 
action  were  brought  for  divers,  to  wit,  ten  horses,  would  any  man  contend,  that  at  the 
trial  you  might  recover  five  hundred,  or  any  other  number,  beyond  ten  ?  You  could 
do  no  such  thing.  There  was  a  case,  Dickenson  v.  Pearson,  tried  before  Mr  Justice 
Wilson,  at  Carlisle  Assizes,  1787.  That  was  an  action  of  trespass  on  the  statute 
4  &  5  W.  &  M.  c.  23,  against  an  individual,  for  that  being  an  inferior  tradesman,  "  to 
wit,  a  bricklayer ; "  he  hunted,  contrary  to  the  statute.  It  was  proved  that  he  was  an 
inferior  ti'adesman,  but  not  a  bricklayer ;  and  it  was  strenuously  contended,  that  the 
allegation  under  the  videlicet  was  mere  surplusage,  and  that  proof  of  the  defendant's 
being  an  inferior  tradesman  was  sufficient.  But  the  Judge  held  the  party  strictly  to 
the  proof,  and  ruled  that  there  was  a  variance.  There  is  another  case  of  this  sort 
[280j  to  be  found  in  Aleyn  {Vincent  v.  Fursei/,  Aleyn,  9.  Styles,  -13),  but  better 
reported  in  Styles.  It  was  an  action  of  trespass  for  entering  into  the  plaintiff's  house, 
and  breaking  duas  cistas,  and  foi'  taking  diversa  genera  apparatuum  in  cistii  pncdicta 
existent.  It  was  contended  that  this  declaration  was  bad,  inasmuch  as  the  descrip- 
tion of  the  apparatuum  in  cista  praidicta  existent,  was  not  stated.  But  the  objection 
finally  made  was,  that  there  having  been  two  chests  mentioned  before,  it  did  not 
appear  from  the  words  in  cista  prajdicta,  in  which  the  apparel  was,  whether  in  the  one 
or  the  other  ;  and  accordingly  the  declaration  was  held  bad  for  uncertainty.  There- 
fore in  the  case  before  the  Court,  the  Crown,  in  my  judgment,  is  entitled  to  recover  to 
the  extent  only  of  five  pieces  of  machinery  ;  and  the  ground  of  this  opinion  is,  the 
inconvenience  which  would  result  to  the  defendant  from  holding  otherwise.  On  the 
present  record  these  five  pieces  of  machinery  are  stated  to  have  been  in  packages.  By 
the  evidence  at  the  trial,  which  shews  the  objection  more  forcibly,  there  were  twelve 
packages,  containing  divers  other  pieces  of  machinery.  Therefore  this  resolves  itself 
into  the  same  question  which  was  raised  in  the  case  in  Aleyn,  with  respect  to  the 
chests  or  packages  ;  where  it  was  held,  that  the  allegation  was  so  uncertain,  by  not 
shewing  in  which  chest  the  things  were,  that  it  must  be  held  bad.  I  think  that 
case  (independently  of  general  principles,  and  other  authorities)  is  a  direct  authority 
on  the  present  occasion,  to  shew  that  this  information  cannot  be  sustained  on  the 
first  ground. 

The  next  ground,  (and  that  is  the  main  question,)  is,  whether  this  be  a  case  which, 
under  the  facts  disclosed,  comes  within  the  second  section  of  the  21  Geo.  3,  c.  37. 
I  am  of  opinion  that  it  does  not.  Now  for  the  purpose  of  determining  that  point, 
I  apprehend  it  to  be  necessary  to  [281]  advert  to  the  whole  enactments  of  this  statute. 
That  is,  the  Court  is  called  on  to  put  such  a  construction  on  the  second  section,  as  to 
leave  all  the  other  clauses  of  the  act  efi'ective  and  operative.  And  if  there  appear  to 
be  another  section  of  the  act  which  pi-ecisely  provides  for  this  case,  then  it  is  not 
a  case  within  the  second,  but  within  that  other  section.  In  considering  that,  the 
language  of  the  second  section  is,  in  the  first  place,  to  be  attended  to.  It  enacts,  that 
"it  shall  and  may  be  lawful  to  and  for  any  officer  of  his  Majesty's  customs  in  Great 
Britain,  and  to  and  for  any  officer  of  the  reveinie  in  Irehuid,  and  they  are  thereby 
required  to  seize,  and  secure  in  some  or  one  of  his  Majesty's  warehouses,  all  such 
machines,  engines,  tools,  press,  papers,  utensils  or  implements,  or  part  or  parts  thereof." 
These  words  are  extremely  important  for  arriving  at  the  true  construction  of  the 
clause.  "  To  seize,  and  secure  in  some  or  one  of  his  Majesty's  warehouses,  all  such 
machines,  engines;"  &c.  of  which  description  these  most  indisputably  are  :  "and  all 
and  every  such  model  or  plan,  models  and  plans,  or  part  or  parts  thereof,  as  such 
officer  shall  find  or  discover,  to  be  laid  or  put  on  board,  or  intended  to  be  laid  or  put 
on  board  of  any  ship,  vessel,  or  boat,  which  shall  not  be  bound  directly  to  some  port 
or  place  in  Great  Britain  or  Ireland."  The  qualification  of  these  words  is  material : 
"  laid  or  put  on  board,  or  intended  to  be  laid  or  put  on  board  of  any  ship,  vessel,  or 
boat,  which  shall  not  be  bound  directly  to  some  port  or  place  in  Great  Britain  or 
Ireland,  contrary  to  the  true  intent  and  meaning  of  this  act,  together  with  the  pack- 
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ages  and  all  other  goods  packed  therewith,  if  any  such  there  be,  and  they  are  hereby 
indemnified  in  so  doing,  and  all  machines,  engines,  tools,  press,  papers,  utensils,  and 
implements,  or  part  or  parts  thereof,  together  with  the  packages,  and  other  goods 
packed  therewith,  so  seized  and  secured  as  aforesaid."  Then  it  states  what  is  to  be 
the  result  of  their  finding  these  things  in  that  place  ;  that  "  after  con-[282]-demnation 
thereof  in  due  course  of  law,"  they  shall  "be  publicly  sold  to  the  best  bidder,  by 
order  of  the  commissioners  of  the  customs  in  Great  Britain,  or  commissioners  of  the 
revenue  in  Ireland,  respectively,  and  one  moiety  of  the  produce  arising  by  the  sale 
thereof,  after  deducting  the  charges  of  condemnation  and  sale,  shall  be  to  the  use  of 
his  Majesty,  his  heirs,  and  successors,  and  the  other  moiety  to  the  olficer  who  shall 
seize  and  prosecute  the  same  as  aforesaid."  Now  the  officers  by  this  clause  authorized 
to  make  the  seizure  in  Great  Britain,  are  the  officers  of  the  customs  :  the  place  to 
which  they  are  directed  to  convey  the  things  seized  for  safe  custody,  is  his  Majesty's 
warehouse.  The  officer  or  officers  of  bis  Jlajesty's  customs,  (whatever'  jurisdiction 
they  might  possess  within  the  port  or  place  in  which  and  of  which  they  are  officers) 
would  have  his  Majesty's  warehouse  or  warehouses,  which  they  might  find  in  such 
place,  to  send  them  to,  and  no  where  else.  The  articles  are  to  be  seized,  when  they 
are  found  to  be  "  laid  or  put  on  board,  or  intended  to  be  laid  or  put  on  board  of  a 
ship ;  "  when  the  oflence  has  arrived  at  that  sort  of  maturity  that  they  are  already 
put  on  board  the  vessel  to  be  carried  away,  or  if  not  put  on  board,  are  actually  on 
their  passage  to  the  vessel,  in  order  to  be  put  on  board  ;  or  when  some  have  been 
taken  on  board,  and  the  remainder  are  in  progre-ss  towards  it.  Construing  the  clause 
in  this  way,  reddendo  singula  singulis,  you  give  the  officers  the  power  of  doing  that 
which  they  would  naturally  be  authorized  to  do,  namely,  to  seize,  and  deposit  these 
things  in  his  Majesty's  warehouse  ;  and  to  do  it  just  at  the  time  when  the  machinery 
has  been  put  on  board,  or  is  intended  to  be  put  on  board. 

The  next  clause,  section  3,  imposes  a  penalty  on  every  captain  of  a  vessel  or  boat, 
knowingly  permitting  any  machinery  by  this  act  prohibited  to  be  exported,  to  be  put 
on  board.  That  also  seems  to  be,  contemplating  a  proceeding  in  a  port  or  place  where 
the  ship  or  boat  is. 

[283]  The  fourth  section  is  also  important  to  be  looked  to,  to  arrive  at  the  true 
construction  of  the  second.  It  enacts,  that  "if  any  customer,  comptroller,  surveyor, 
searcher,  waiter,  or  other  officer  of  the  customs  in  Great  Britain,  or  any  officer  of  the 
revenue  in  Ireland,  shall  take,  or  knowingly  or  willingly  sufi'er  to  be  taken,  any  entry 
outward,  or  shall  sign  any  cocket,  warrant,  or  sufferance  for  the  shipping  or  exporting 
of  any  "  of  the  machinery  by  the  act  prohibited  to  be  exported,  "  or  shall  knowingly 
or  willingly  permit  or  suflfer  the  same  to  be  done,  directly  or  indirectly,  contrary  to 
the  true  intent  and  meaning  of  this  act,  every  such  customer,  comptroller,  surveyor, 
searcher,  waiter,  or  other  officer  of  the  customs  of  Great  Britain,  or  of  the  revenue  of 
Ireland,  shall  for  every  such  offence,  forfeit  the  sum  of  2001.  and  shall  also  forfeit  his 
office,  and  be  incapable  of  holding  any  office  or  employment  under  his  Majesty,  his 
heirs  or  successors." 

These  are  the  second,  third,  and  fourth  clauses  ;  and  the  question  is,  whether  the 
first  of  them,  framed  in  the  language  in  which  it  is,  authorizes  the  Custom  House 
officer  to  depart  from  his  port,  and  go  into  the  centre  of  the  island,  at  a  distance  of 
two  hundred  miles  from  any  place  at  which  there  is  any  warehouse  of  his  Majesty, 
where  there  are  no  means  of  taking  these  goods,  and  no  power  given  him  to  do  any 
thing  with  them  :  and  there  make  this  seizure.  If  he  goes  to  Stilton  or  Newark,  and 
makes  the  seizure,  he  must  bring  the  things  by  land  carriage  to  some  place  where 
there  is  a  warehouse  of  his  Majesty,  and  there  deposit  them  ;  for  that  would  be  the 
consequence  of  the  construction  contended  for.  If  that  be  the  only  way  in  which  the 
provisions  of  the  statute  can  be  carried  into  eff"ect,  however  inconvenient  the  conse- 
quences may  be,  the  legislature  having  so  enacted,  the  enactments  must  take  place, 
though  they  may  not  have  been  aptly  framed  on  this  subject.  But  the  enactments  of 
the  legislature  seem  liable  to  no  imputation  on  this  point,  be-[284]  cause  if  the  sixth 
section  be  adverted  to,  it  will  be  found  that  if  these  things  were  seized  out  of  the 
port  of  London,  that  section  makes  provision  for  the  case.  It  can  make  no  difference 
in  the  construction,  what  the  distance  may  be  ;  whether  it  be  five  hundred  miles  or 
five  hundred  yards  beyond  the  limits  of  the  port.  Either  the  Custom  House  officers 
must  have  the  power  of  seizing  over  the  whole  island,  or  in  a  port  only.  These  things 
were  seized  at  Paddington,  not  having  been  found  in  a  ship  or  boat,  but  in  the  power 
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and  possession  of  the  defendant,  in  a  warehouse.  Now,  certainly,  a  question  ought 
to  have  been  put  to  the  witnesses  at  the  trial,  to  ascertain  where  that  place 
was  locally  situated,  in  order  to  raise  this  question  on  the  part  of  the  defendant. 
No  such  question  was  put ;  but  the  case  has  been  debated  by  the  gentlemen  who 
argued  on  the  part  of  the  crown,  on  the  ground  of  its  being  distinctly  situated 
ultra  the  limits  of  the  port  of  London.  The  case  is  inconipletcl}'  found,  or 
incomplete  in  its  statement ;  for  the  fact  which  was  assumed  ought  to  have  been 
distinctly  proved.  I  do  not  find  Paddington  mentioned  on  the  face  of  the  information, 
but  the  seizure  is  averred  by  it  to  have  been  made  at  Katclitf,  which,  I  believe,  i.s 
within  the  port  of  London.  But  inasmuch  as  it  has  been  argued  on  all  hands,  upon 
the  assumption  on  the  one  side,  and  the  admission  on  the  other,  that  the  place  is  not 
within  the  port  of  London,  it  may  be  so  taken  now.  I  was  about  to  call  the  attention 
of  the  Court  to  the  sixth  section.  It  will  be  found  to  contain  this  enactment ;  and 
it  is  important  to  attend,  not  only  to  the  enactment,  but  also  to  the  forfeiture  ; 
because  by  the  information  on  the  present  occasion,  as  I  submit,  the  forfeiture  is  not 
that  which  is  imposed  by  the  statute  for  the  ofl'ence.  For  with  regard  to  this  offence, 
the  sixth  section  of  the  act  says,  that  "if  any  person  or  persons  hath  or  have  in  his, 
hei',  or  their  custod}',  power,  or  possession,  or  shall  collect,  obtain,  make,  apply  for, 
or  cause  or  procure  to  be  made"  any  of  the  goods  which  are  there  stated  (of  which 
[285]  description  these  are  certainly)  "  with  intent  to  export  the  same,  or  that  the 
same  may  be  exported  to  some  other  port  or  place  than  Great  Britain  or  Ireland  : " 
What  is  to  be  done  then?  The  goods  are  to  be  seized.  What  is  found  by  the  jury 
here?  That  these  articles  were  in  the  power,  and  possession,  and  custody  of  this 
party,  at  Paddington,  in  a  warehouse  :  wherefore  1  or  for  what  purpose  ?  why,  that 
they  might  be  exported.  By  the  veiy  words  of  this  clause,  tliey  were  liable  to 
seizure  :  but  by  whom  ?  The  clause  goes  on  to  point  out  "  by  any  person  or  persons 
who  make  complaint,  upon  oath,  before  a  justice  or  justices  of  the  peace."  What 
then?  The  man  is  to  be  taken  up  in  whose  power  or  possession  the  things  are,  and 
brought  before  the  magistrate  :  and  if  he  assign  no  reasonable  excuse  for  having  those 
things  in  his  custody  or  power,  what  is  the  magistrate  to  do  1  To  detain  the 
machinery,  and  order  the  individual  to  be  bound  over  to  the  next  assizes  or  quarter 
sessions.  If  the  person  does  not  give  security  to  appear,  he  is  to  be  sent  to  gaol,  and 
to  be  proceeded  against  by  indictment  or  information  at  the  assizes  or  quarter  sessions. 
And  what  is  the  consequence  of  a  conviction  ?  Is  the  penalty  that  which  is  provided 
by  the  second  section  ?  No  :  not  only  a  forfeiture  of  the  goods  is  to  be  incurred,  but 
the  party  is  subjected  to  a  further  penalty  of  2001.  and  one  year's  imprisonment, 
without  bail  or  mainprize.  So  that  here  not  only  a  different  course  of  proceeding  is 
marked  out,  but  different  penalties  are  inflicted. 

This  then  is  not  the  course  of  proceeding  against  this  party  which  is  directed  by 
the  statute ;  nor  is  the  penalty  which  the  information  seeks  to  exact,  that  which  the 
legislature  has  imposed  on  the  offence  of  which  he  has  been  convicted.  What  is  to 
be  done  after  judgment  has  been  obtained  on  this  record  1  Can  you  go  for  a  further 
penalty  of  2001. 1  I  apprehend  not.  That  proceeding  must  be  founded  on  the  self 
same  record  which  seeks  to  obtain  an  [286]  accomplishment  of  the  conviction.  If 
therefore,  reddendo  singula  singulis,  you  can  construe  the  clause  consonantly  with  the 
provisions  of  the  other  clauses  of  the  statute ;  and  if,  by  expounding  it  in  another 
manner,  you  paralyze  three-fourths  of  them,  the  latter  cannot  be  a  good  or  a  sound 
construction,  inasmuch  as  it  would  do  away,  to  a  certain  degree,  with  the  remaining 
provisions ;  for  I  do  not  know  when  and  where  those  other  proceedings  which  are 
directed  to  be  carried  on  before  a  magistrate,  and  the  subsequent  ones  at  the  assizes, 
are  to  take  place,  if  it  be  not  in  those  cases  where  the  offence  is  committed  beyond 
the  limits  of  a  port  to  which  Custom  House  officers  are  attached. 

By  applying  the  second  section  to  a  case  in  which  the  seizure  was  made  beyond 
the  bounds  of  a  port  or  place  in  which  there  is  a  Custom  House  officer,  I  do  not  under- 
stand in  what  way,  or  under  what  circumstances,  the  provisions  of  the  sixth  are  to 
be  enforced  to  their  uttermost  extent.  The  construction  which  results  from  attending 
to  the  language  of  the  second,  third,  and  fourth  sections,  wai'rants  the  inference  that 
the  legislature  meant  to  vest  in  Custom  House  othcers  the  power  and  authority  which 
are  conferred  upon  them  by  the  statute,  merely,  and  exclusively  whilst  they  should 
be  in  the  place  where  they  were  known  to  be  such.  It  is  always  most  imporUmt  that 
the  jurisdiction  and  authority  of  officers  who  are  armed  with  powers  of  this  sort  should 
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be  well  knowD.  Suppose  a  Custom  House  officer  of  the  port  of  London  goes  to  make 
a  seizure  in  a  remote  place,  where  he  is  not  known  to  be  so.  Suppose  resistance  to 
be  made,  and  a  termination  fatal  to  him  ;  it  might  finally  be  a  question  of  grave  and 
weighty  consideration,  whether  that  death,  so  ensuing,  was  to  be  deemed  murder  or 
manslaughter,  or  justifiable  homicide,  according  to  the  authority  with  which  the  seizing 
officer  was  invested.  For  if  he  had  no  authority  beyond  the  port  of  London,  (and  it 
would  be  so,  if  you  so  construe  the  act  as  to  meet  the  great  object  of  the  [287]  legis- 
lature, and  not  to  contravene  any  of  its  provisions — if  you  so  explain  it  as  to  confine 
the  right  of  seizure  to  the  place  where  the  officer  is  known,  and  not  give  him  leave 
to  make  it  wherever  he  pleases,  out  of,  and  at  any  indefinite  distance  from  his  port, 
and  where  neither  his  person,  nor  his  authority,  nor  any  thing  belonging  to  him  could 
be  known,)  in  that  case  the  killing  could  only  fall  within  one  of  the  two  latter  species 
of  ofteuce.  I  have  said,  if  this  be  the  case  v.-ithin  the  second  section,  what  will  be  the 
case  within  the  sixth?  And  I  might  add,  what  will  be  the  case  within  the  first? 
You  find  the  first  couched  ;in  such  large  and  extensive  terms  as  to  embrace  every  case 
where  a  seizure  could  be  made  by  any  person  or  persons  But,  if  an  officer  of  the 
customs  is  to  make  this  seizure  any  where,  the  consequence  would  be  what  I  have 
stated  ;  namely,  that  he  would  be  totally  unknown  at  the  place  where  he  e.xercises 
his  authority,  if  that  place  be  at  a  distance  from  the  port  to  which  he  belongs.  It 
comes  to  this,  that  if  officers  of  the  customs  will  extend  their  activity  to  places  beyond 
the  limits  of  their  ports,  they  will  thereby  prevent  the  crown  from  obtaining  that 
forfeiture  which  is  given  to  it  where  the  proceedings  are  to  be  carried  on  first  before 
a  magistrate,  and  afterwards  before  a  judge  at  nisi  prius.  It  is  impossible  that  the 
penalties  directed  by  the  first  and  sixth  sections  can  ever  be  imposed,  if  you  proceed 
upon  a  record  framed  like  the  present.  And  if  this  record  be  warranted  by  the 
construction  of  this  act  of  parliament,  a  Custom  House  officer  has  it  in  his  power  to 
.say  to  the  oft'ending  party,  "  the  forfeiture  of  these  articles  is  (juite  sufficient ;  you 
shall  not  be  proceeded  against  for  the  2001.  penalty,  nor  sent  to  gaol,  but  you  shall  be 
proceeded  against  for  the  forfeiture  of  the  goods."  That  is  a  degree  of  discretion 
which  the  legislature  never  meant  to  vest  in  any  officer  whatever.  It  is  said,  however 
on  the  part  of  the  crown,  that  the  words  of  the  second  clause  are  general,  [288]  and 
do  not  limit  the  officer's  right  of  seizure  to  the  port  or  place  of  which  he  is  officer. 
But  I  appiehend,  that  the  true  principle  of  construing  acts  of  parliament  in  all  cases 
where  officers  are  generally  mentioned,  must  be  applied  to  the  exposition  of  this 
clause.  Now  suppose  a  magistrate  of  Middlesex,  directs  a  warrant  to  all  constables, 
that  warrants  all  constables  within  his  jurisdiction  to  do  something  within  their 
respective  districts.  But  would  that  authorize  a  constable  of  Hammersmith  to  do 
something  within  the  parish  of  Highgate  ?  Certainly  not ;  because  reddendo  singula 
singulis,  that  is  only  an  authority  to  the  officer  to  act  within  the  district  of  which  he 
is  an  officer.  Most  indisputably,  if  a  warrant  be  directed  to  A.  B.  by  name,  the  power 
conferred  by  it  is  co-extensive  with  the  jurisdiction  of  the  magistrate,  and  it  would 
authorize  A.  B.  to  execute  it  wherever  he  thought  proper  within  the  magistrate's 
jurisdiction,  but  not  elsewhere.  That  is  the  clear  result  of  all  the  authorities  on  that 
subject,  from  the  case  to  be  found  in  H.  Blackstone's  Reports,  Blafcher  v.  Kemp 
(1  H.  Bl.  1-5,  note),  down  to  a  case  decided  within  these  two  or  three  terms,  Bex  v. 
JFeir  (2  Dowl.  &  Ry.  444.  S.  C.  1  B.  &  C.  288),  where  that  point  occurred.  Acting 
upon  those  principles  of  construction  which  have  been  applied  to  all  general  words 
of  this  sort,  and  upon  that  rule  which  is  applicable  to  all  statutes,  namely,  so  to  con- 
strue one  clause,  as  to  preserve  the  eflTect  of  the  others,  and  not  to  nullify  one  by 
looking  at  the  mere  words  of  another,  without  attending  to  the  spirit  of  the  law,  and  the 
object  of  the  legislature — acting,  I  say,  upon  those  grounds,  it  appears  to  me  that  this 
act  of  parliament  will  be  best  construed,  and  can  only  be  made  completelj'  eftective, 
by  saying  that  this  case  is  not  within  the  second  section,  and  that  the  penalty  sought 
to  be  recovered  on  this  record  is  not  that  which  was  intended  by  the  legislature  to 
be  affixed  to  this  off"ence.  After  the  [289]  best  consideration  therefore,  on  the  first 
ground,  I  think,  that  if  there  be  a  judgment  for  the  crown,  it  ought  to  be  restricted 
to  the  five  pieces ;  but  on  the  second,  in  my  opinion,  the  verdict  ought  to  be  set  aside. 
Garrow,  B.  It  will  already  have  been  apparent  to  all  who  are  in  any  degree 
acquainted  with  the  forms  of  our  courts  of  justice,  that  from  the  order  and  manner  in 
which  the  court  is  now  proceeding  to  give  its  judgment,  we  have  not  the  good  fortune 
to  be  agreed  on  this  subject.     And  when  I  have  the  misfortune  to  difier  from  any  of  the 
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Court,  I  always  feel  unfeignedly  a  great  distrust  of  my  own  opinion.  Being  obliged 
to  form  one,  I  proceed  to  deliver  it,  confessing  that  I  have  bestowed  great  consideration 
on  this  important  case.  I  shall  say  very  little  upon  the  first  point,  which  has  been 
discussed  at  great  length  by  my  learned  brother.  It  is  enough  for  ine  to  say,  that  upon 
this  information  the  Crown  would  not,  if  there  were  no  other  objection  to  it,  be  entitled 
to  recover  more  than  live  pieces  of  machinery  described  as  cotitained  in  packages.  I 
think  it  would  be  monstrous  to  come  to  any  other  conclusion,  particularly  in  a  criminal 
case.  If  a  party  who,  under  a  videlicet,  states  himself  entitled  to  a  forfeiture  of  500 
pieces,  afterwards  restricts  his  demand  to  five,  he  does  the  defendant  no  injustice, 
because  he  comes  to  defend  himself  to  the  extent  of  the  case  that  has  been  stated 
against  him.  But  if  the  reverse  of  this  were  allowable,  I  should  wish  to  state  (and  I 
took  the  liberty  of  suggesting  that  in  the  course  of  the  argument,  before  I  was  foitified 
by  the  important  opinion  of  my  learned  brother,)  what  would  be  the  condition  of  a 
person  who  has  an  information  filed  against  him  for  having  in  his  possession,  suppose, 
five  pieces  of  contraband  Bandana  handkerchiefs.  He  is  conscious  that  he  has  had 
three  or  four  pieces  in  his  possession,  and  he  cannot  well  defend  himself  against  it ; 
for  on  a  certain  da}'  they  were  seized.  His  advisers  tell  him  that  he  may  be  [290] 
condemned  in  penalties  up  to  the  extent  of  having  had  in  his  possession  five  pieces  ; 
and  that  as  only  three  or  four  were  seized,  perhaps  only  three  or  four  may  be  recovered, 
but  the  utmost  is  five ;  and  that  it  is  not  worth  his  while  to  put  himself  to  the  expence 
of  litigating  that  question  ;  therefore  he  sufTeis  judgments  to  go  by  default.  According 
to  the  argument  of  those  who  appear  for  the  Crown,  if  in  that  case  the  quantity  of 
handkerchiefs  had  been  described  as  five  pieces  under  a  videlicet,  they  would  be  entitled 
to  issue  execution  for  penalties  for  five  hundred  pieces.  That  would  not  be  consistent 
with  justice;  and  therefore  I  think  it  is  a  construction  which  the  law  will  not  sanction. 
I  think  the  oflfice  of  a  videlicet  is  not  to  render  something  unimportant  which,  connected 
with  the  subject  matter,  is  important ;  but  that  it  does  not  induce  the  necessity  of 
proving  up  to  the  full  extent  of  what  you  demand,  if  it  have  been  laid  not  with  a 
certain  specification  of  number,  but  under  a  videlicet.  I  now  pass  to  the  other  very 
important  question,  whether  this  information  can  be  sustained  on  the  ground  on  which 
the  Crown  has  proceeded.  I  will  not  say  what  would  be  the  effect  of  this  second 
section  if  it  stood  quite  alone,  liecause  then  the  question  would  have  been  short,  and 
stript  of  all  nicety.  Certain  persons  authorised  to  seize  have  seized  five  packages  or 
pieces  of  machinery,  which  were  intended  to  be  put  on  board  a  ship  to  be  carried  out 
of  Great  Britain  on  a  foreign  destination,  contrary  to  law.  Therefore  a  condemnation 
of  these  goods  is  sought,  and  they  stand  on  this  clause.  The  question  would  in  that 
case  be  easy.  But  we  must  look  to  the  rest  of  the  act  of  parliament,  and  see  whether  the 
case  which  has  been  now  proved  before  the  jury  be  the  case  contemplated  by  that  second 
clause.  It  will  be  found  that  the  21  G.  3,  c.  37,  states  in  its  preamble  the  provisions  and 
penalties  of  a  former  act,  "  to  prevent  the  exportation  to  foreign  parts  of  utensils  made 
use  of  in  the  cotton,  linen,  woollen,  and  silk  manufactui-es  of  this  kingdom  ;  "  that  they 
[291]  were  found  inadequate  to  keep  down  the  practice  of  exporting  machinery — and 
that  it  was  become  necessary  to  make  some  further  provision  on  the  subject.  And 
"  therefore,  for  the  better  preserving  to  his  Majesty's  subjects  the  benefits  arising 
from  those  gi-eat  and  valuable  branches  of  trade  and  commerce,  and  for  preventing  the 
said  pernicious  practices  for  the  future,  and  for  explaining,  amending,  and  rendering 
more  eff'ectual  the  said  recited  act,"  the  enactment  of  the  first  clause  proceeds  so  and 
so.  I  will  postpone  the  consideration  of  the  second  clause,  under  which  this  seizure 
was  made,  until  I  have  considered  the  effect  of  the  other  clauses.  I  must  however 
premise,  that  the  second  clause  does  not  at  all  affect  the  liberty  of  the  subject.  It 
provides  only  for  the  condemnation  and  sale  of  the  goods  which  are  the  subject  of  the 
crime,  one  moiety  of  the'produce  of  which  is  to  be  paid  to  the  Crown,  and  the  other 
to  the  officer  seizing.  There  is  no  invasion  there  of  the  liberty  of  any  of  the  King's 
subjects.  But  the  first  and  sixth  clauses,  in  order  to  carry  into  efteot  the  prominent 
object  of  the  act,  the  preventing  the  exportation  of  the  machinery  of  the  country 
(because  their  exportation  would  enable  other  nations  to  rival  this  in  her  maiuifactin-es) 
take  up  every  piece  of  machinery  almost  at  the  moment  it  begins  to  exist,  and  pursue 
it  through  its  various  stages  of  existence,  until  the  very  consummation  of  the  otfence, 
by  being  put  on  board  of  a  ship  ;  and  their  provisions  and  penalties  are  in  consequence 
infinitely  stronger  than  those  of  the  former  clause.  For  the  sixth  section  enacts,  that 
if  after  the  26th  day  of    June,   1781,  "any  person  hath  in  his  custody,  power,  or 
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possession,  or  shall  collect,  obtain,  make,  apply  for,  or  cause  or  procure  to  be  made 
any  such  machine,  engine,  tool,  press,  paper,  utensil,  or  implement,  or  any  part  or 
parts  thereof,  or  models,  or  plans,  or  part  or  parts  thereof,  as  aforesaid,  with  intent  to 
export,  or  that  the  same  may  be  exported  to  some  other  port  or  place  than  Great 
Britain  or  Ireland,"  such  person  [292]  shall  on  conviction  be  subject  to  a  forfeiture  of 
all  the  machinery,  a  penalty  of  '2001.,  and  an  imprisonment  over  which  no  Court  in 
Westminster  Hall  has  a  controul,  but  the  Crown  only  ;  an  imprisonment,  not  for  a  term 
not  exceeding,  but  for  the  space  of  twelve  months.  But  how  is  that  to  be  brought 
about  ]  Not  by  the  seizure  of  the  Custom  House  officer  by  his  own  volition.  If  any 
person  or  persons  have  these  things  in  his  possession,  "  complaint  being  made,"  the 
act  goes  on  to  saj',  "  upon  the  oath  of  one  or  more  credible  witness  or  witnesses,  before 
any  justice  or  justices  of  the  peace,  that  there  is  reason  to  believe  that  such  person  or 
persons  hath  or  have  in  his,  her,  or  their  custody,  power,  or  possession,  or  hath,  or 
have  collected,  obtained,  made,  applied  for,  or  caused  or  procured  to  be  made,"  any  of 
the  articles  before  mentioned,  "  with  intent  to  export,  or  that  the  same  may  be 
exported  to  some  other  port  or  place  than  Great  Britain  or  Ireland."  The  party  is  at 
Manchester,  suppose.  I  state  on  my  oath  to  the  magistrate  that  I  have  reason  to  believe 
that  he  is  in  possession  of  certain  articles  in  the  early  stage  of  being  put  into  machinery 
for  the  silk  trade,  and  that  he  is  going  to  export  them.  What  then  ?  The  magistrate 
is  to  grant  his  warrant  to  seize  the  things  at  once  ;  not  to  condemn  them,  but  simply 
to  seize  them,  and  bring  the  party  before  himself,  or  any  other  magistrate  of  the  place. 
And  for  what  purpose  ?  Why,  that  the  party  may  give  an  account  whether  he  does 
intend  to  export  them  or  not.  He  is  accused  of  meaning  to  export  them  to  Messrs. 
Batons'  in  France.  But  he  is  to  be  heard ;  and  if  he  shew  that  the  charge  is 
groundless,  by  producing  an  order  for  the  things  from  the  house  of  Peel  and 
Co.,  or  in  any  other  way,  the  machinery  is  restored  to  him,  and  no  harm  is 
done.  But  if  he  does  not  give  such  an  account  as  is  satisfactory,  then  it  is  the 
duty  of  the  magistrate  to  cause  the  things  to  be  detained,  and  to  bind  the  party 
so  charged  in  reasonable  security  to  appear  at  the  next  assizes,  or  quarter  sessions ; 
[293]  or  if  he  do  not  give  security,  to  commit  him  till  the  assizes  or  sessions  And  in 
case  the  party  shall  be  convicted  on  the  indictment  or  information  which  is  directed 
to  be  preferred  against  him,  he  shall  incur  the  forfeituies  and  penalties  I  have  stated. 
Let  us  see  whether  the  machinery  in  question  was  not  to  all  intents  and  purposes 
within  the  description  of  this  clause,  according  to  the  finding  of  the  jury.  They 
have  found  that  it  is  something  which  the  party  bad  ordered  and  procui'cd  to  be 
made,  for  the  purpose  of  being  transported  to  a  foreign  market,  and  that  he  had  indi- 
cated that  intention  by  bringing  it  to  Paddington,  and  by  his  whole  conduct  in  the 
transaction.  If  a  complaint  had  been  made  before  the  magistrates,  where  would  have 
lieen  the  difficulty  of  proceeding  according  to  the  regulations  of  the  6th  clause?  If 
the  defendant  had  been  brought  before  a  magistrate  and  could  have  given  no  satisfac- 
tory account  of  the  purpose  for  which  he  had  the  machinery ;  he  would  have  been 
required  to  find  bail ;  if  he  found  none,  he  would  have  been  committed,  an  informa- 
tion would  have  been  filed  against  him,  the  goods  would  have  been  condemned,  and 
he  would  have  been  subjected  to  a  forfeiture  of  the  machinery,  a  penalty  of  2001., 
and  an  imprisonment  for  twelve  months.  Why  might  not  all  this  have  happened  in 
the  case  of  the  goods  seized  at  Paddington?  The  first  clause  meets  the  case,  without 
the  intervention  of  a  Custom  House  officer.  It  enacts,  "  that  if  any  person  or  persons 
in  Great  Britain  shall,  upon  any  pretence  whatsoever,  load  or  put  on  board,  or  pack, 
or  cause  or  procure  to  be  loaden,  put  on  board,  or  packed,  in  order  to  be  loaded  or  put 
on  board  of  any  ship  or  vessel ; "  these  are  not  unimportant  words,  "  any  ship  or 
vessel  which  shall  not  be  bound  directly  to  some  port  or  place  in  Great  Britain  or 
Ireland,  or  shall  lade,  or  cause  or  procure  to  be  laden  on  board  any  boat  or  other 
vessel,  or  shall  bring  or  cause  to  be  brought  to  any  quay,  wharf,  or  other  place,  in 
order  to  be  laden  or  put  on  board  any  such  ship  or  vessel  [294]  any  machine,  &c." 
then  complaint  is  to  be  made  to  the  magistrate  ;  he  is  to  issue  his  warrant  to  seize 
the  machines,  and  cause  them  to  be  detained  ;  the  party  is  to  appear  at  the  next 
assizes  or  quarter  sessions,  and  on  conviction,  there  shall  not  only  be  a  forfeiture  of 
the  machinery,  with  the  packages,  and  all  goods  that  might  have  been  packed  there- 
with, but  also  a  penalty  of  2001.,  and  the  party  is  to  sustain  an  imprisonment  of 
twelve  months  in  the  common  goal  of  the  county.  What  is  there  required  in  this 
first  clause  that  is  not  to  be  found  in  the  case  now  before  the  Court  ?     But  if  this  fall 
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within  the  first  and  sixth,  what  effect  do  you  give,  it  will  be  said,  to  the  second,  and 
is  that  to  be  entirely  inoperative  1  No.  If  the  party  have  escaped  all  suspicion  from 
the  moment  that  the  order  is  given  at  the  manufactory,  through  all  the  subsequent 
steps  of  preparation  for  sending  the  machinery  abroad  ;  still  if  he  be  seen  in  the  act 
of  getting  them  up  the  sides  of  the  vessel,  or  if  they  be  observed  in  the  boat  pushing 
off  from  the  shore,  that  they  may  be  carried  on  board  the  ship,  the  Custom  House 
officer,  who  may  be  supposed  to  be  on  the  alert,  acts  instantly  single-handed  on  his 
own  authority.  He  seizes  them,  carries  them  to  the  King's  warehouse,  (which  is  far 
from  being  an  unimportant  circumstance,  as  was  noticed  by  my  learned  brother). 
There  the  proceedings  take  place  which  are  directed  by  this  clause.  The  goods, 
which  nobod}'  could  doubt  would  be  liable  to  seizure  if  they  had  been  in  the  hold  of 
the  ship,  the  officer  in  the  discharge  of  his  duty  has  seized  while  on  their  transit  lo 
that  hold  ;  they  shall  therefore  be  condemned  and  forfeited,  and  he  shall  be  entitled 
to  his  moiety  of  the  condemnation  money.  I  think  that  this  act  has  considered,  that 
for  a  season,  it  is  necessary,  in  the  attainment  of  its  objects,  to  infringe  on  the  liberty 
of  the  subject.  But  before  sanctioning  that,  it  has  required  information  to  be  given 
on  oath  before  a  magistrate,  and  that  the  magistrate's  judgment  may  be  exercised, 
and  the  party  charged  may  have  an  opportunity  [295]  of  explaining  his  conduct,  and 
defending  himself.  If  he  fail  in  doing  so,  then  those  highly  penal  consequences 
follow.  If  that  preliminary  precaution  be  dispensed  with,  as  it  is,  where  the  urgency 
of  the  transaction  does  not  admit  of  time  for  consideration  ;  then  the  act  of  authority 
must  be  confined,  as  it  appears  to  me,  within  the  Custom  House  officer's  own  juris- 
diction, and  the  ambit  of  his  own  port,  and  the  things  must  be  carried  to  the  proper 
place  of  deposit.  I  think  that  some  strength  is  derived  to  this  construction  from  those 
clauses  to  which  my  brother  HuUock  has  referred,  one  of  which  imposes  penalties  on 
captains  of  vessels  who  shall  take  prohibited  goods  on  board,  where  they  have  passed 
unnoticed  through  all  the  antecedent  stages  of  suspicion — and  the  other  on  Custom 
House  officers  who  afford  any  facilities  to  taking  them  on  board.  I  am  bound  to  speak 
with  diffidence  of  any  opinion  which  I  entertain,  and  in  which  I  have  not  the  good 
fortune  to  agree  with  persons  whose  knowledge  and  experience  I  hold  in  the  highest 
possible  respect.  But  with  the  best  view  which  I  have  been  able  to  take  of  the  subject, 
I  think  that  this  information  is  not  properly  framed  upon  the  second  section  of  the 
statute,  but  that  it  ought  to  have  been  framed  on  one  of  the  others. 

Gk.\HAM,  B.  Two  questions  arise  in  this  case.  The  most  important  on  the 
present  occasion  is  that  which  respects  the  construction  of  this  act  of  parliament.  I 
very  sincerely  regret  my  misfortune  to  look  at  this  act  with  perfectly  diii'erent  views 
from  those  which  have  been  taken  of  it  by  my  two  learned  brothers.  Perhaps  I  ought 
to  feel  the  more  regret,  because  with  a  studious  wish  to  arrive  at  the  true  construction, 
notwithstanding  the  learned,  and  very  ingenious  arguments  I  have  heard,  I  feel 
perfectly  confirmed,  so  far  as  my  own  understanding  goes,  in  the  original  impression 
\yhich  I  took  up  on  the  subject.  Without  affecting  to  notice  particularly  any  observa- 
tion which  [296]  has  been  made  with  a  view  of  contradicting  it,  I  hope  I  shall  be 
forgiven,  when  I  profess  a  totally  different  conception  of  the  nature  of  the  statute 
from  that  which  I  have  heard  exjjressed.  Both  my  learned  brothers  consider  it  a 
penal  act.  1  consider  it  as  a  remedial  act ;  I  am  perfectly  authorized  in  that,  not- 
withstitnding  the  fluctuation  of  public  opinion  in  modern  times  as  to  its  policy.  I 
have  no  doubt  that  at  the  date  of  this  act  the  21  G.  3,  it  was  the  fixed  opinion  of  the 
legislature,  as  well  as  of  mankind  in  general,  that  practices  of  this  sort  were  extremely 
injurious  to  this  country,  by  transferring  into  foreign  countries  all  the  fruits  of  the 
ingenuity  by  which  we  are  able  to  make  up  our  commodities  at  a  cheaper  rate  than 
they  can,  and  thus  making  them  our  rivals.  It  was  therefore  considered  as  a  pernicious 
practice,  (the  recital  of  the  act  justifies  me  in  adopting  the  expression,)  which  required 
the  Strang  hand  of  the  legislature  to  repress  it.  To  meet  that  evil  the  act  was  passed, 
one  clause  of  which  calls  for  our  construction.  This  act  is  so  anxious  to  prevent  this 
offence,  that  it  takes  it  up  ab  ovo.  It  looks  to  this,  that  the  manufacturers  of  the 
machinerj',  the  exportation  of  which  is  prohibited,  reside  in  a  particular  part  of  the 
country.  We  know  that  Manchester  is  the  place  where  these  things  are  made,  and 
where  the  original  part  of  the  offence  would  be  most  likely  to  take  place.  Therefore 
the  first  clause,  in  the  most  express  manner,  applies  to  the  case  of  the  employer  and 
the  employed.  It  takes  up  the  subject  matter  on  the  first  project  of  it,  and  pur- 
sues it  from  its  first  inception  through  all   the  succeeding  steps  leading  to  its  being 
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loaded  in  a  ship  for  exportatiou.  Those  are  the  more  particular  prowsions  of  the  first 
clause.  I  am  free  to  say,  that  on  reading  the  first  and  sixth  clauses,  and  that  which 
is  the  subject  of  our  consideration,  I  have  not  the  least  doubt,  that  all  of  them  embrace 
the  ease  before  the  Court ;  and  I  am  very  willing  to  state  my  opinion  with  that 
concession.  However,  the  first  section  anxiously  [297]  provides  that  at  every  stage 
of  the  work,  the  goods  of  this  description  are  not  to  be  sent  to  a  foreign  mart.  The 
provision  of  the  legislature,  in  the  first  instance,  has  a  double  view  ;  it  proceeds  iu 
personam,  and  in  rem.  But  it  proceeds  in  rem  in  a  circuitous  mode  If  any  person, 
has  even  begun  to  lay  the  first  step  in  the  operation  for  performing  the  forbidden  act, 
he  shall  be  liable  to  be  called  before  a  justice,  or  justices  of  the  peace,  who  are 
empowered  to  summon  him.  If  he  does  not  make  a  reasonable  answer  to  the  charge, 
he  is  to  be  bound  over  to  make  his  appearance  at  the  assizes,  or  be  sent  to  gaol,  if  he 
does  not  enter  into  recognizances.  When  he  comes  to  the  assizes,  an  indictment  is  to 
be  preferred,  or  the  Attorney  General  may  file  an  information  against  him,  and  then 
on  conviction,  he  is  to  forfeit  2001.,  and  the  goods,  and  to  be  imprisoned  for  twelve 
months.  One  efl'ect  of  the  verdict  would  be  to  forfeit  the  goods,  which  would,  in  the 
mean  time,  have  remained  in  the  possession  of  the  justice.  They  are  to  be  brought 
up  out  of  his  hands ;  and  after  the  expences  of  the  prosecution,  and  all  others 
incurred  shall  have  been  defrayed,  then  the  informer,  under  these  circumstances,  is 
entitled  to  one  moiety  of  the  forfeiture.  The  act,  having  made  this  provision,  goes 
on  to  look  to  another  case.  It  takes  the  machinery  up  in  transitu,  from  the  place  of 
its  manufacture,  to  that  of  its  intended  exportation — in  every  part  of  the  passage 
from  Manchester  to  London.  I  understand  that  to  be  the  object  of  the  clause  which 
is  the  subject  of  our  consideration.  That  is  a  proceeding  merely  in  rem,  a  prompt 
proceeding  in  rem. 

For  the  encouragement  of  the  Custom  House  officers,  whose  duty  it  is  to  seize, 
does  not  direct  a  circuitous  way ;  it  furnishes  a  stronger  and  more  weighty  induce- 
ment to  them  than  is  held  out  to  any  informer.  The  latter  must  proceed  in  a  very 
circuitous  method ;  he  must  abide  the  event  of  a  trial  at  the  assizes,  where  it  is  well 
[298]  known  how  long  purses  are  employed  on  the  part  of  defendants,  who  (when 
guilty,)  cannot  be  looked  upon  in  any  other  light  than  that  of  base  characters,  deserting 
the  interests  of  their  country,  and  transferring  the  pioduce  of  its  talents  and  industry 
to  another.  These  men  are  always  very  well  supplied  with  the  means  of  defence  ; 
and  when  one  considers  what  an  extent  of  ability  is  exercised  at  as.sizes,  to  defeat 
prosecutions  of  this  sort,  and  to  what  vast  expence  and  trouble  an  informer  seeking 
a  verdict  is  put  before  he  is  rewarded,  (and  he  is  to  receive  nothing  till  all  the  expences 
have  been  defrayed,)  it  will  be  acknowledged  that  persons  are  not  likely  to  be  very 
forward  in  prosecutions  of  this  sort.  The  clause,  then,  as  I  observed,  embraces  (and 
I  defy  ingenuity  to  say  that  it  does  not  embrace)  this  case  in  its  very  terms,  and 
language.  The  words  are,  "  that  it  shall  and  may  be  lawful  to  and  for  any  officer  of 
his  Majesty's  Customs  in  Great  Britain,  and  to  and  for  any  officer  of  the  revenue  in 
Ireland  ;  and  they  are  hereby  required  to  seize  and  secure  in  some  of  his  Majesty's 
warehouses."  I  give  all  that  its  full  weight  and  importance — "all  such  machines,  &c. 
as  such  oflicer  shall  find  or  discover  to  be  laid,  or  put  on  board,  or  intended  to  be  laid, 
or  put  on  board  of  any  ship,  vessel,  or  boat,  which  shall  not  be  bound  directly  to  some 
port  or  place  in  Great  Britain,  or  Ireland."  The  facts  found  by  the  jury  have  fi.xed 
the  intention  with  which  these  goods  were  deposited  in  Paddington.  Then  the 
clause  directs,  that  the  goods  so  seized  shall  after  condemnation  be  sold,  and  the 
oflicer  shall  have  one  half  of  the  proceeds  for  his  own  perquisites.  I  must  how- 
ever, be  understood  as  considering  that  the  first  and  sixth  clauses  do  comprehend 
this  very  case,  which  is  the  object  of  the  present  prosecution.  I  have  no  doubt 
that  this  man  might  be  indicted  at  the  assizes,  and  be  subjected  to  all  those  additional 
penalties  which  the  act  of  parliament  has  imposed.  But  the  question  is  whether 
we,  a  Court  of  Justice,  give  the  act,  which  I  say  is  not  penal,  but  reme-[299]-dial, 
for  presernng  the  trade  and  manufactures  of  the  country,  that  liberal  construction, 
which  as  such  it  ought  to  leceive,  and  which  will  advance  its  general  salutary  objects, 
by  restricting  the  case  within  those  two  clauses.  But  granting  that  the  construction 
should  be  as  strict  as  possible,  the  argument  of  strict  construction  is  in  my  favour ; 
for  the  words  of  the  section  are,  all  such  machinery  as  the  officer  shall  find,  "  to  be 
laid,  or  put  on  board,  or  intended  to  be  laid,  or  put  on  board."  The  jury  have  found 
beyond  a  possibility  of  doubt,  that  these  goods  were  at  Paddington,  with  the  intent 
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to  be  put  on  board.  By  what  rule  then  am  I  to  introiluce  this  sort  of  qualification  of 
the  words,  by  supposition,  and  intendment  that  the  legislature  meant  to  apply  those 
more  rigorous  clauses  to  a  case  of  this  description"?  Why  am  I  to  insert  in  the  clause 
"  within  the  limits  of  the  port  of  London,"  as  the  bounding  line  of  the  exercise  of  the 
Custom  House  officer's  duty  1  It  is  said  you  must  insert  those  words,  because  those 
ofiicers  cannot  act  beyond  the  usual  precincts  of  their  port.  If  the  legislature  have  so 
said,  it  very  much  narrows  the  remedy  provided  by  the  section,  because  the  precincts 
of  the  port  of  London,  for  example,  do  not  embrace  very  many  large  and  populous 
places  where  practices  of  this  kind  are  carried  on  day  after  day.  The  legislature  have 
provided  generally  for  Custom  House  officers  interfering,  whenever  a  case  should  come 
within  the  reach  and  scope  of  their  authority  ;  and  have  conferred  on  them  a  right  to 
seize  prohil)it,ed  goods  on  their  transit  to  the  vessel.  It  is  contended,  that  if  they 
seize,  it  must  be  when  the  goods  are  in  port.  Why  am  I  to  understand  the  words 
"  intended  to  be  laid  or  put  on  board  "  in  that  sense  ?  Surely  the  construction  of 
them  must  be,  that  if  goods  are  brought  to  Paddington,  and  placed  in  a  warehouse 
there,  merely  as  a  depot,  till  it  shall  be  found  convenient  to  carry  them  to  Thames 
Street,  and  thence  down  to  the  waters'  side,  the  officers'  power  may  be  exercised. 
Suppose  the  Paddington  Canal  had  [300]  since  the  date  of  this  act  been  brought  up 
quite  into  the  heart  of  Moorfields,  and  the  goods  had  been  found  there  ;  would  it  be 
said  that  the  Custom  House  officers  could  not  have  gone  so  far  as  that?  At  the  same 
time,  though  there  are  no  limits  prescribed  to  the  officcT-s'  authority  in  point  of  fact, 
yet  there  is  a  limit  in  common  sense.  That  rule  would  point  out  that  a  place  at  a 
distance  of  200  or  .300  miles  from  London,  would  be  out  of  the  scope  of  the  officers' 
authority  ;  but  we  can  hardly  suppose  they  would  attempt  such  an  exercise  of  it. 
Then,  reddendo  singula  singulis,  if  the  case  be  removed  out  of  the  reach  of  the  obser- 
vation and  vigilance  of  those  individuals,  out  of  their  ordinary  means  of  exercising 
the  power  vested  in  them,  the  remedy  given  by  the  1st  and  6th  sections  must  be  pur- 
sued. But  there  is  not  that  sort  of  difficulty  here.  The  argument  of  counsel  goes  so 
far  as  to  say,  "  you  disai'm  this  statute,  which  is  intended  to  operate  with  so  much 
severitj',  of  all  its  powers,  bj'  proceeding  upon  the  '2(\  section,  under  which  the  only 
penalty  is  a  mere  forfeiture  of  the  goods  seized.  But  I  do  not  think  it  quite  clear 
that  this  proceeding  in  rem  would  not  leave  the  pai'ties  at  liberty  to  proceed  to  the 
further  penalty  and  imprisoimient,  the  forfeiture  being  a  detached  thing.  I  do  not 
mean  to  decide  that  question.  But  that  argument  does  not  affect  me,  because  it  is 
admitted,  that  if  these  things  had  been  lying  in  a  boat  ready  to  be  taken  on  board,  or 
part  of  them  in  a  man's  arms  to  be  put  into  the  boat,  that  would  be  a  case  within  the 
operation  of  the  2d  clause ;  yet  if  the  inconvenience  which  is  objected,  would  have 
place  here,  it  would  follow  there  also  ;,  for  the  case  now  supposed  clearly  falls  within 
the  1st  section,  and  the  offence  is  more  glaring  and  more  heinous,  inasmuch  as  it  is 
nearer  to  its  consummation.  Therefore  the  argument  is  not  sound.  The  legislature 
meant  to  leave  it  to  the  discretion  of  those  officers  who  have  the  great  superintendence 
of  the  internal  commerce  of  the  kingdom,  to  choose  [301]  their  own  course  of  proceed- 
ing. If  the  case  were  of  that  nature  to  require  it,  they  would  have  i-ecourse  to  the 
circuitous  method  of  prosecuting  at  the  assizes ;  if  not,  they  would  take  the  shorter 
remedy,  by  going  for  a  condemnation  of  the  goods.  Therefore  it  appears  to  me  that 
the  remedies  given  by  the  three  sections  are  meant  to  be  concurrent ;  that  if  all,  or  two 
of  them,  cannot  be  together  operative,  there  is  a  discretionary  power  entrusted  to  the 
officer,  of  choosing  one  or  the  other ;  and  that  the  second  was  designed  to  include  the 
case  where  machinery  has  been  put  upon  a  canal  wharf,  at  a  short  distance  from  the 
port,  within  the  compass  of  the  ordinary  privity  of  the  officer,  and  with  the  manifest 
view  of  being  afterwards  exported.  There  are  many  reasons  which  seem  to  me  to 
confirm  the  opinion,  that  the  legislature  intended  that  these  were  to  be  concurrent 
clauses,  as  applicable  to  the  different  circumstances  of  the  case. 

This  will  particularly  appear  from  comparing  the  5th  with  the  2d,  and  the  1st  and 
6th  clauses  The  distance  from  the  port  where  the  officers'  power  ceases  cannot  be 
defined.  The  clause  must  have  a  general  effect.  Nobody,  however,  would  think  of 
bringing  forward  a  case  of  seizure  by  the  officers,  30  or  40  miles  from  London,  because 
common  sense  must  put  some  bounds  to  their  power.  But  to  draw  the  line  so  close 
as  to  say,  that  he  can  only  act  at  the  moment  of  putting  the  machinery  on  board  a 
ship,  or  carrj'ing  it  into  a  boat,  I,  for  one,  cannot  consent  to  that  construction. 

With  respect  to  the  other  question,  I  feel  more  difficulty.     There  is  a  great  deal 
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of  doubt  on  this  information  as  it  stands.  The  place  where  the  venue  is  laid,  provided 
the  intention  be  clear,  I  hold  not  to  be  material.  If  the  information  had  stated,  that 
they  had  seized  at  this  place  certain  chests,  containing  divers,  to  wit,  five  pieces  of 
machinery,  I  should  have  thought  that  stating  the  seizing  of  the  chests  containing  the 
articles  would  have  been  sufficient,  without  specifying  any  number  of  machines  at  all ; 
[302]  and  that  the  videlicet  might  be  laid  aside.  Whether  stating,  as  this  information 
does,  that  there  were  seized  five  implements  used  in  the  cotton  manufactures,  and  the 
packing  containing  them,  be  the  same  thing  as  stating  the  seizure  of  the  chests  in  the 
first  instance,  I  will  not  take  upon  me  to  say.  In  that  \-iew  of  the  matter,  you  might 
reject  the  five  pieces  altogether ;  and  then  it  would  stand,  that  they  had  seized  the 
chests  containing  divers  implements.  But  I  yield  to  the  superior  accuracy  of  those 
who  have  given  their  judgment  on  that  part  of  the  case,  and  concur  with  them  in 
saying  (though  with  the  doubts  which  I  feel  perhaps  my  opinion  ought  not  to  weigh 
at  all  on  the  subject,)  that  the  judgment  should  be  confined  to  the  five  pieces. 

Alex.ander,  L.C.B  I  have  the  misfortune,  on  the  present  occasion,  to  diflfer 
from  two  of  the  members  of  this  Court,  for  whose  opinion  certainly  I  have  the  highest 
respect.  One  of  those  has  been  so  good  as  to  express  his  want  of  confidence  in  him- 
self, where  he  happened  to  disagi-ee  with  other  members.  I,  with  equal  truth,  and 
with  more  than  equal  cause,  may  say,  I  feel  my  confidence  in  my  own  judgment 
shaken,  when  I  find  myself  unfortunately  differing  from  my  learned  brothers.  But 
my  opinion  is  the  result  of  a  very  anxious  consideration  of  the  subject ;  and  it  is  my 
duty  to  state  it  and  to  act  upon  it.  It  is  some  support  to  me,  to  have  the  advantage 
of  agreeing  with  my  learned  brother  who  has  just  concluded  the  statement  of  his 
opinion.  Two  questions  have  been  mooted  in  this  cause.  That  which  was  last  adverted 
to  by  my  learned  brother  Graham  I  shall  dispose  of  first,  and  in  a  very  few  words.  I 
have  a  very  clear  opinion,  that  the  objection  taken  on  that  ground  is  a  valid  one. 
I  do  not  see  of  what  use  the  videlicet  is  at  all,  unless  it  has  the  effect  contended  for 
on  the  part  of  the  defendant ;  and  it  seems  to  be  agreed,  that  it  cannot  be  struck 
[303]  out  of  this  information  without  affecting  it  altogether.  It  seems  to  me,  it  must 
have  that  efi'ect ;  and  I  concur  entirely  in  the  arguments  of  those  who  supported  the 
objection.  The  other  is  a  much  more  general  question,  and,  as  I  understand  it,  turns 
upon  the  terms  and  the  construction  of  this  act  of  parliament.  Something  has  been 
said,  as  to  whether  this  is  a  remedial,  or  a  penal  act ;  as  if  the  construction  of  it  were 
to  depend  on  that  circumstance.  Perhaps  it  might,  if  it  were  a  measuring  cast 
between  the  two  constructions;  and  in  that  case,  I  should  incline  to  take  the  view  of 
it  which  has  been  taken  by  my  learned  brother,  who  has  last  delivered  his  opinion. 
For  though  I  confess  the  course  of  my  reading  and  thinking  leads  me  very  much 
indeed  to  doubt  the  wisdom  of  the  pro\isions  of  the  legislature  upon  this  subject ;  yet 
1  do  not  feel  myself  at  liberty  to  act  on  that  doubt  in  construing  this,  or  an/  other 
act  of  parliament.  I  see  from  the  act,  what  is  the  view  which  the  legislature  have 
taken  of  the  subject ;  and  that  \'iew  I  deem  it  my  duty  to  enter  into,  and  to  support, 
in  the  situation  I  am  placed,  whatever  may  be  my  private  sentiments.  Therefore, 
looking  upon  this  as  an  act  made  to  protect  the  manufacturing  interests  of  the  country 
which  are  so  important,  and  the  present  not  being  a  proceeding  against  the  person  for 
penalties,  but  only  against  the  property  for  forfeiture,  I  think  I  should  rather  call  it 
a  remedial  act.  But  the  question  does  not  appear  to  be  so  measured  between  the 
two  constructions,  as  to  make  that  a  very  material  consideration.  The  question  is, 
whether  this  seizure  was  justified  by  this  act  of  parliament.  The  objection  to  this 
proceeding  is  just  and  valid,  if  the  seizure  were  not  so  justified  ;  if  it  were,  the 
information  is  well  founded,  and  the  verdict  (restricted  to  the  number  under  the 
videlicet)  ought  to  stand.  Now,  I  think,  that  this  seizure  was  well  justified  by  this 
act  of  parliament,  and  that  to  hold  otherwise,  is  making  law,  and  not  construing  it. 
It  is  introducing  into  this  statute  words  and  [304]  provisions  which  are  not  to  be 
found  in  the  particular  clause  in  question,  varying  its  purport  and  effect,  and  doing 
that  which,  in  my  humble  judgment,  no  judge  has  a  right  to  do. 

The  jury  have  found  the  fact,  that  these  packages  were  intended  to  be  exported  to 
a  foreign  country ;  of  that  fact  there  is  no  doubt.  The  act  has  required  the  Custom 
House  officers,  if  they  shall  discover  any  of  the  articles  enumerated  "  to  be  intended 
to  be  laid,  or  put  on  board  of  any  ship,"  for  such  exportation,  to  seize  and  secure  the 
same,  together  with  the  packages.  These  are  the  express  words  of  the  act,  and  what 
I  have  to  consider  is,  what  authority  the  Court  can  have  to  put  a  different  construe- 
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tion  on  those  words ;  to  limit  this  provision  of  the  legislature  ;  and  to  fix  on  it  a 
meaning  different  from  its  plain  and  obvious  one,  by  means  of  intendments  and  argu- 
ments deiluced  fiom  other  clauses.     The  first  observation  I  wish  to  set  out  with  on 
that  subject  is  this,  that  the  words  of  the  clause  which  it  is  intended  to  construe  in 
this  way,  are  free  from  all  obscurity,  free  from  every  thing  equivocal,  and    by  no 
means  difficult  of  application  in  practice.     There   is  nothing  obscure  in  the  phrase 
copied  from  the  act  into  the  information.     Its  making  the  offence  to  depend  on  the 
intention  of  the  owner  of  the  packages,  does  not  render  it  less  clear.     Intention  is  a 
thing  not  at  all  difficult  to  be  ascertained  ;  it  must  be  proved  by  some  overt  act,  and 
juries  are  perpetually  in  the  habit  of  finding  it      And  accordingly  they  have  found  it 
in  this  particular  case.     The  clearness  of  this  section,  is  one  reason  which  should 
induce  us  not  to  argue  away  its  meaning,  by  inferences  drawn  from  words  not  com- 
prehended in  it.     The  next  circumstance  which  I  wish  to  have  marked  is,  that  hardly 
any    body    (until    my    two   learned    brothers   did)  agreed  upon  the  conditions   and 
limitations  which  should  be  annexed  to  it.     There  is  at  this  day  a  degree  of  vague- 
ness  and  indistinctness  as  to  what  is  proper]  to   be   done  in   departing  from   this 
[305]  clause,  that  led  me  to  think  we  ought  to  adhere  strictly  to  its  terms.     At  one 
time  it  was  said,  that  the  information  should  aver  an  intention  to  put  the  goods  on 
board  a  particular  ship,  and  that  that  should  be  proved.     At  another  time  it  was  said, 
that  there  ought  to  be  an  approximation  to  a  port.     I  do  not  recollect  that  in  the 
whole  course  of  the  argument  it  was  said,  that  the  parties  must  be  found  in  the  very 
act  of  putting  the  goods  on   board  before   the  officer  was  entitled   to  seize.     And 
certainly,  until  this  day,  I  did  not  hear  that  they  could  not  be  seized  but  by  the 
Custom  House  ofllcers  belonging  to  the  particular  port  where  they  were  discovered. 
I  only  mention  this,  to  shew  what  uncertainty  and  vagueness  of  construction  ensue 
when  once  the  words  are  departed  from.     The  point  now  to  be  considered  is,  whether 
we  are  warranted,  in  construing  this  section,  to  decide  that  the  things  must  be  seized 
within  a  particular  port,  and  by  the  Custom  House  officers  of  that  port ;  whether  that 
is  to  form  a  part  of  the  act  of  parliament,  as  if  it  had  been  so  expressed.     I  confess  I 
find  very  great  difficulty  in  doing  that  upon  the  face  of  the  clause  itself,  if  I  were 
disposed  to  introduce  any  thing.     Because  the  provision  for  the  seizure  is  extended 
by  the  clause  to  Ireland  as  well  as  England  ;  and  in  Ireland  it  is  not  on  the  Custom 
House  officer  alone,  but  on  any  officer  of  the  reveiuie,  that  the  authority  is  conferred. 
Now  one  would  think,  that  the  legislature  meant  to  give  the  same  power  of  seizing 
in  England  and  in  Ireland,  given,  as  it  is  in  both  instances,  by  the  same  clause.     Is  it 
to  be  contended,  that  in  Ireland  this  power  of  seizing  is  to  be  confined  to  the  limits 
of  a  particular  port,  to  the  Custom  House  officer,  and  to  the  Custom  House  officer  of 
that  very  port,  although  the  legislature  have  said,  that  it  shall  be  in  the  power  of 
any  officer  of  the  revenue  to  seize  1     If  I  limit  the  enactment  in  that  way  in  Ireland, 
I  do  a  manifest  violence  to  the  intention  of  the  legislature.     And  in  England,  I  do 
not  know  how  we  aie  to  put  any  other  limitation  [306]  on  it,  except  what  they  have 
themselves  expressed  in  clear,  distinct  language.     One  argument  pressed  at  the  bar 
was  this  :  "  There  are  other  clauses  in  this  act  of  parliament ;  and  these  clauses,  one 
of  them  at  least,  the  sixth  in  particular,  provides  expressly  for  this  case,  for  the 
general  intention  of  exporting,  the  things  not  being  brought  within  the  limits  of  any 
specific  port;  and  it  is  a  rule  in  construing  acts  of  pai'liament,  so  to  construe  every 
clause,  that  the  others  shall  not  be  inoperative."     That  is  to  say,  that  these  clauses 
shall  be  cumulative,  if  you  expound  the  second  so  as  to  embrace  this  case.     That  may 
be  so.     But  if  the  sense  of  a  particular  clause  be  clear,  and  manifest,  I  should  conceive 
it  to  be  by  much  the  safer  course,  to  hold  that  the  legislature  did  mean  two  clauses 
to  be  cumulative,  than  to  say,  that  that  one  is  not  to  be  construed  as  the  legislature 
has  expressed  it,  because  if  you  so  construe  it,  the  other  will  be  cumulative.     That, 
in  my  judgment,  is  to  argue  away  what  the  legislature  has  said  in  clear,  and  express 
terms.     If  that  argument  were  to  prevail,  it  would  have  the  effect  of  striking  out  the 
second   clause  altogether,   inasmuch  as  it  is  quite  clear  that   its  first  provision  is 
cumulative,  because  the  very  first  provision  of  the  first  clause  is  expressly  applicable 
to  a  case  provided  for  by  the  second.     The  second  clause  says,  it  shall  be  lawful  for 
any  otticer  of  his  Majesty's  Customs  in  Great  Britain,  and  he  is  thereby  required,  to 
seize  and  secure  in  some  or  one  of  his  Majesty's  warehouses,  all  such  machines,  &c. 
as  such  otticer  shall  find  or  discover,  "  to  be  laid  or  put  on  boai'd."     Now  the  first 
clause  has  an  express  provision  for  that  very  case.     It  says,  that  "  if  any  person  or 
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persons  in  Great  Britain  shall,  upon  any  pretence  whatsoever  load,  or  put  on  board." 
That  is  the  very  case  contemplated  by  the  first  provision  of  the  second.  So  that 
there  is  provision  made  by  the  first  section  of  this  act  for  proceeding  in  personam, 
and  in  rem,  in  a  particular  case,  and  a  power  given  by  its  second  section  of  proceeding 
[307]  in  rem  alone  in  the  very  same  case.  It  is  therefore  beyond  all  dispute,  that  in 
this  instance  the  legislature  did  intend  these  two  remedies  to  be  cumulative.  Conse- 
sequently,  the  proposition  goes  too  far.  But  the  main  objection  which  I  have  to  that 
view  of  the  case  is,  that  I  think  the  first  and  sixth  clauses  were  framed  with  a  different 
intention  from  the  second.  I  consider  the  principal  object  of  both  of  these  to  be  a 
proceeding  against  a  guilty  person,  and  that  it  is  only  collaterally,  and  by  the  way, 
that  they  introduce  the  process  against  the  property.  Both  clauses  are  pretty  much 
in  the  same  language.  In  the  description  of  the  off'ence,  the  sixth  is  rather  more 
comprehensive,  embracing  some  early  steps  of  it  which  the  other  does  not.  The 
general  enactment  of  the  legislature  in  the  first  and  sixth  sections  is  this — that  when 
you  find  a  person  actually  guilty  of  the  intention  prohibited,  and  can  bring  him  before 
a  magistrate,  and  he  is  so  connected  with  the  goods  that  they  may  be  seized  under 
the  magistrate's  authority,  before  making  the  seizure  you  are  to  summon  the  party 
before  him ;  and  if  he  does  not  give  such  an  account  as  to  satisfy  the  magistrate  that 
his  purpose  was  innocent,  then  the  magistrate  is  to  detain  the  goods,  and  bind  over 
the  individual  to  appear  at  the  Assizes,  or  Quarter  Sessions,  or  commit  him  in  default 
of  bail ;  and  on  being  convicted,  he  is  liable  to  a  forfeiture  of  the  goods,  a  penalty  of 
2001.,  and  an  imprisonment  for  twelve  months.  Therefore  to  proceed  under  these  clauses, 
it  seems  to  me  that  you  should  be  able  to  lay  hold  of  some  person  against  whom  you 
might  proceed  for  the  additional  penalties.  But  what  if  the  goods  are  in  the  hands 
of  a  wharfinger,  lying  on  his  wharf,  or  of  a  warehouseman  totally  ignorant  of  the 
criminal  design  1  Though  the  legislature  has  directed  it,  and  though  the  intention  be 
clear,  is  the  officer  not  to  seize  in  that  case,  because  he  happens  to  be  unable  first  to 
get  at  the  individual  who  entertains  the  guilty  intention?  Must  he  go  to  any  place, 
however  remote,  to  bring  [308]  the  guilty  party  before  a  magistrate,  before  he  can 
seize  1  It  appears  to  me,  that  the  legislature,  trusting  in  the  discretion  of  the  Custom 
House  ofl[icer,  have  authorised  him  to  do  what  he  did  even  in  this  case,  even  though 
he  could  not  get  at  any  person  to  be  summoned  before  a  magistrate  ;  that  the  clause 
under  consideration  contains  a  provision  to  meet  that  identical  case,  and  the  others 
enactments  adapted  to  those  circumstances  when  you  can  immediately  find  the  guilty 
person.  If  I  were  disposed  to  put  any  limitation  on  the  provision  of  this  clause,  that 
empowers  the  officers  to  seize  and  secure  all  such  machinery  as  they  shall  find,  or 
discover  to  be  intended  to  be  laid,  or  put  on  board  of  any  ship  for  exportation,  I 
would  collect  the  limitation  from  the  clause  itself ;  and  I  should  hold  that  the  inten- 
tion must  be  so  far  executed  that  the  machinery  has  been  packed.  For  though  the 
legislature  have  not  directly  said  so,  yet  it  is  clear  that  that  was  their  understanding 
on  the  subject,  because  the  clause  afterwards  introduces  the  terms  "  together  with 
the  packages,  and  all  other  goods  packed  therewith."  I  hope  I  have  not  travelled  too 
far  into  this  case.  I  only  meant  to  state  the  course  of  reasoning  which  led  me  to  my 
own  conclusion,  without  adverting  to  any  thing  which  was  said  by  my  learned  brothers, 
on  whom  it  was  not  my  intention  to  reply  in  any  way.  The  result  of  the  course  of 
reasoning  which  occurred  to  my  own  mind  before  I  came  here,  and  which  I  have 
stated,  is  that  this  information  was  well  laid.  And  the  effect  of  what  has  taken  place, 
is,  that  there  will  be  no  judgment  upon  this  record. (a) 

[309]  Smith,  Administratrix,  v.  Alsop  and  Others,  Executors.  May  26th  and 
31st,  1824. — The  Court  granted  an  application,  on  behalf  of  the  defendants,  to 
refer  it  to  the  master  to  see  what  was  due  for  principal,  interest,  and  costs  on  a 
bond,  which  was  the  cause  of  action ;  and  stay  all  proceedings  upon  payment  of 
the  sum  due,  and  costs. 

[See  further,  p.  622,  post.] 

Campbell,  on  behalf  of  the  defendants,  moved,  that  it  might  be  referred  to  the 

(a)  In  this  case,  the  Court  being  equally  divided,  the  effect  of  which  was  that  there 
was  no  judgment,  and  things  were  to  remain  as  they  were,  the  Lords  of  the  Treasury, 
on  petition,  ordered  the  property  seized  to  be  restored  to  the  defendant. 

Ex.  Div.  IV.— 5 
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Master,  to  see  what  was  due  to  the  plaintiff  for  principal,  interest,  and  costs,  upon  the 
bond  mentioned  in  the  declaration  in  this  cause,  and  that  in  the  mean  time  all  pro- 
ceedings be  stayed  ;  and  that  upon  payment  to  the  plaintift"  uf  what  sum  should  be 
found  due  and  costs,  all  proceedings  to  be  stayed. 

The  affidavit  stated  that  several  large  sums  of  money  had  been  paid  by  the 
testator,  and  by  the  defendants  to  the  plaintiff  on  account  of  the  bond,  befc>re  the  action 
had  been  commenced  ;  and  that  previous  to  its  commencement  the  defendants  had 
offered  to  pay  all  that  they  considered  to  be  due  on  it,  but  that  the  plaintiff  had 
refused  the  sum  tendered,  and  proceeded  against  them,  insisting  that  moie  was  due. 
It  further  stated,  that  they  were  ready  and  willing  to  pay  any  balance  which,  on 
reference,  might  be  found  due  u|,on  the  bond,  and  the  costs  of  the  action. 

HuLLOCK,  B.  who  was  the  only  Baron  in  Court,  asked  whether  there  was  any 
instance  of  such  an  application  being  granted.  Campbell  replied  that  there  had  been 
precedents  in  B.  E. 

The  rule  was  granted,  and  was  made  absolute  on  the  last  day  of  term  without 
opposition. 

Rule  absolute. 

[310]  BoTTOMLEY  V.  Medhurst  AND  Penny,  Bail  of  Sutcliffe.  May  31st,  1824. 
— In  this  Court,  the  form  of  recognizance  of  bail  after  judgment,  and  before 
defendant  has  been  charged  in  execution,  is  to  render  to  the  piison  of  the  Fleet, 
on  or  before  the  4th  day  of  the  next  following  term. — And  in  a  case  where  that 
condition  had  not  been  complied  with,  the  Court  refused  an  application  made 
with  the  view  of  relieving  the  bail,  to  amend  the  record  of  the  recognizance 
entered  in  the  above  form,  on  afhdavit  that  it  had  been  taken  in  a  different 
form  ;  viz.  to  render  (generally). — But  the  bail  were  thereby  not  precluded  from 
obtaining  relief  by  a  different  application. 

[S.  C.  13  Price,  589.     See  further,  p.  399,  post,  13  Price,  709.] 

Sutcliffe  having  been  arrested  upon  a  bill  of  exchange  for  goods  sold  and  delivered, 
by  process  returnable  in  Hilary  term  1823,  added  and  justified  bail  in  the  term 
following.  The  plaintiff  obtained  judgment  against  him  as  of  the  same  term.  A 
writ  of  ca.  sa.  returnable  on  the  first  day  of  Trinity  term,  was  lodged  at  the  Sherifi" 
of  Middlesex's  office  four  clear  days  before  the  return  day,  for  the  purpose  of  being, 
and  was  accordingly,  returned  non  est  inventus.  A  writ  of  sci.  fa.  was  then  issued 
against  the  bail  tested  30  May,  1823  (the  first  day  of  Trinity  Term),  returnable  on 
the  5th  of  June,  and  an  alias  was  afterwards  issued  returnable  on  the  16th  of  the  same 
month,  and  both  were  lodged  with  the  sheriff',  in  order  to  be  returned  "  nihil,"  and 
were  so  returned.  On  the  30th  May  a  commission  of  bankrupt  was  issued  against 
defendant,  under  which  he  was  declared  a  bankrupt ;  and  subsequently  a  rule  was 
made,  allowing  the  bail  the  same  time  to  render  their  principal  after  his  final  examina- 
tion under  the  commission,  as  they  had  at  the  time  of  the  application.  He  passed  his 
final  examination  on  the  9th  Aug.  following,  and  on  the  11th  surrendered  to  the 
Fleet,  pursuant  to  the  above  rule,  in  discharge  of  his  bail,  of  which  due  notice  was 
given  to  the  plaintiff.  On  the  19th  of  the  same  month  an  application  was  made  to 
Mr.  Baron  Graham,  at  his  house,  for  the  discharge  of  the  defendant  from  prison  ;  but 
as  he  had  not  obtained  his  certificate,  Medhurst  (one  of  the  added  bail)  and  Penny 
(a  new  manucaptor)  became  his  bail,  and  entered  into  a  recognizance  for  satisfying  the 
condemnation,  or  rendering  the  prisoner  to  the  Fleet.  This  was  taken  by  the  learned 
Baron's  clerk,  without  any  observation  or  comment  being  made  on  its  form,  or  without 
the  learned  Baron's  own  attention  being  drawn  to  it.  The  [311]  certificate  was 
regularly  signed  by  the  commissioners  on  the  1  1th  Octobei',  and  was  allowed  by  the 
Lord  Chancellor  on  the  ISth  November.  In  last  Hilary  term  a  rule  was  granted, 
requiring  the  plaintiff'  to  shew  cause  why  an  exoneretur  should  not  be  entered  upon 
the  bail  piece,  the  defendant  having  obtained  his  certificate,  and  the  debt  for  which 
the  action  was  brought  having  been  proveable  under  the  commission.  And  on  a  former 
day  in  this  term  an  application  was  made  for  a  rule  to  shew  cause  why  the  record  of 
the  recognizance  (a)  entered  into  before  Mr.  Baron  Graham  on  the  19th  August  should 

(a)  The  recognizance  entered  on  record  was  as  follows  : — 

"Easter  Term,  1623,  Eoll.  30.     And  thereupon  afterwards,  that  is  to  say,  on  the 
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not  be  amended  ;  on  an  affidavit  that  its  form,  which  was  to  render  "  on  or  before 
the  fourth  day  of  next  Michaelmas  term,"  differed  from  the  undertaking  which  was 
intended  to  be,  and  which  was  entered  into  by  the  parties  :  and  why  all  proceedings, 
including  those  on  the  previous  rule  nisi,  should  not  be  staved  in  the  mean  time.  Ihe 
Court  granted  the  application,  and  directed  that  the  other  rule  should  be  enlarged,  in 
order  that  both  might  be  argued  at  one  and  the  same  time.     However, 

May  31st. — Jones,  I).  F.  now  shewed  cause  against  the  latter  rule  [312]  only  (a) 
on  two  grounds;  1st,  that  the  parties  having  broken  the  condition  of  the  recognizance 
by  not  rendering  their  principal  within  the  first  four  days  of  Michaelmas  term,  had  no 
locus  standi  in  Court.  According  to  their  construction  of  the  recognizance,  they 
might  render  even  now  ;  but  until  they  did  render,  they  were  not  entitled  to  be  heard 
at  all :  2d,  that  the  Court  ought  not  to  travel  out  of  the  terms  of  the  recognizance 
entered  on  the  roll,  which  exactly  corresponded  to  the  form  required  by  the  practice 
of  this  Court,  and  to  the  precedent  of  recognizance  of  bail  after  judgment,  ancl  before 
defendant  is  charged  in  execution,  given  in  Manning's  Practice  (vide  Manning's 
Practice,  Append  80,  form  216).  No  question  or  objection  on  the  subject  of  form 
was  made  at  the  taking  of  the  recognizance ;  it  was  entered  in  its  proper  shape ;  and 
it  was  not  now  competent  to  the  paities  to  come,  after  lying  by  two  terms,  and  ask 
to  amend  the  record  on  matter  in  pais.  Besides,  the  application  was  ungracious  and 
improper,  and  ought  not  to  be  entertained. 

Jervis  and  Chitty,  contra,  relied  on  the  original  form  of  the  recognizance,  and  on 
the  absence  of  any  notice  to  the  bail  of  a  stated  time  to  make  the  render.  They 
insisted,  that  it  was  the  duty  of  the  plaintift'  to  have  notified  what  the  condition  was 
for  which  he  contended,  and  that  the  lying  by  was  on  his  side.  But  the  right  form 
of  the  recognizance  was  that  in  which  it  had  been  taken  ;  viz.,  to  surrender  generally, 
and  not  on  a  given  day  ;  and  both  the  entry  on  the  roll,  and  the  precedent  in  Manning, 
were  in  direct  opposition  to  the  practice  of  this  Court,  as  well  as  that  in  the  K.  B.  and 
C.  P.  £is  laid  down  in  Tidd's  Practice  (vide  1  Tidd.  275,  7th  edit.).  Conceding  that, 
for  the  sake  of  argument,  still  the  surrender  was  but  a  form.  It  would  have  been 
unproductive  of  any  [313]  advantage  to  the  plaintiff;  and  in  many  modern  cases  it 
had  been  dispensed  with,  and  an  exoneretur  oidered  to  be  entered  on  the  bail  piece, 
to  avoid  circuity.  It  had  been  long  allowed  by  the  indulgence  of  the  Courts 
upon  the  return  of  non  est  inventus  to  a  ca.  sa.  ;  and  by  parity  of  reasoning  should 
be  permitted  after  the  expiration  of  the  period  limited  by  the  recognizance.  The 
plaintift'  might  discharge  the  defendant  out  of  custody  after  being  rendered,  and  prove 
his  debt  under  the  commission  Ex  Parte  Cuvdall  (6  Ves.  jun.  446).  In  Munnin  v. 
Partridge  and  Another,  Bail  of  Godshall  (14  East,  599),  Lord  Ellenborough  said,  that 
bail  could  not  be  considered  as  completely  and  definitively  fixed  till  the  appearance  day 
of  the  last  sci.  facias  against  them  ;  and  in  that  case  the  bail  were  relieved  upon  pay- 
ment of  costs  after  judgment  and  execution,  and  the  levy  of  the  money  upon  them. 
Here  the  parties  h.ad  a  stronger  claim  to  the  same  indulgence,  on  the  same  condition. 

Alexander,  L.  C.  B.     It  appears  to  me  that  this  application  should  not  succeed. 

Graham,  B.  I  concur  in  that  opinion.  The  original  form  of  the  recognizance  was 
undoubtedly  either  in  consequence  of  a  mistake,  or  a  tiick  practised  upon  the  Baron 
or  his  clerk,  by  drawing  their  attention  to  something  totally  different  from  that 
which  is  made  a   question   now.      The   application    in    the    first   instance    was    to 

19th  day  of  August  in  the  fourth  year  of  the  reign  of  our  Lord  the  King,  John 
Medhurst,  of  No.  1  Red  Cross  Street  in  the  city  of  London,  linen-draper,  and  Thomas 
Newton  Penny,  of  No.  1 32  Cheapside,  in  the  city  of  London,  laceman,  came  in  their 
proper  persons  before  the  Honourable  Sir  Robert  Graham,  Kut.  one  of  the  Barons  of 
his  Majesty's  Exchequer  at  Westminster,  at  his  house  in  Bedford  Square,  and  then 
and  there,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  (he 
the  said  Benjamin  being  a  prisoner,  in  the  custody  of  the  Warden  of  the  Fleet,  at  the 
suit  of  the  said  Harry  in  the  plea  aforesaid,)  became  pledges  and  manucaptors,  and 
each  of  them  became  pledge  and  manucaptor  for  the  said  Benjamin  ;  that  if  the  said 
Benjamin  shall  not  satisfy  the  condemnation,  or  render  his  body  to  the  prison  of  the 
Fleet,  on  or  before  the  fourth  day  of  next  Michaelmas  term,  their  body,  lands,  and  goods, 
shall  be  liable  to  satisfy  the  condemnation."  The  words  in  italics  were  not  included 
in  the  form  of  recognizance  entered  into  at  the  learned  Baron's  house, 
(a)  This  appears  from  the  entry  in  the  Minute-Book. 
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enter  au  exoneretur  on  the  bail  piece,  which  it  was  said  the  bail  were  entitled 
to,  according  to  the  form  in  which  the  recognizance  was  actually  taken.  But  to 
make  room  for  that  a  difficulty  was  to  be  lemoved  ;  because  the  party  who  prosecuted 
the  bail  in  order  to  fix  them,  conceiving  he  had  a  right  to  have  that  done  which 
ought  to  have  been  done,  had  entered  the  [314]  recognizance  upon  the  rolls  of  the 
Court  in  its  true  terras,  according  to  the  clear  and  well-known  course  of  practice. 
Where  the  plaintiff  has  obtained  final  judgment,  and  the  defendant  is  in  custody,  not 
being  charged  in  execution  ;  in  that  case,  if  he  be  liberated  upon  bail,  the  Court  has 
laid  down  the  rule  that  the  recognizance  entered  into  must  be  to  surrender  him  within 
the  first  four  days  of  the  next  term.  If  that  be  so,  the  bail  would  have  been  effectually 
fixed  when  that  time  had  elapsed ;  and  thei'cfore  there  is  no  imputation  on  the 
plaintiff',  who  has  entered  the  recognizance  in  the  proper  manner,  that  which  was 
taken  having  been  of  no  use.  It  is  admitted  by  the  second  motion,  that  the  plaintifT 
cannot  have  any  benefit  from  the  fii'st  without  altering  the  record  ;  and  we  are  called 
upon  now,  ex  gratia,  to  amend  a  record  which  stands  certainly  right  conformably  to 
the  practice,  by  entering  a  recognizance  which  is  decidedly  wrong,  according  to  the 
real  state  of  the  case.  It  is  the  first  time  I  ever  heard  a  Court  solicited  to  alter  a 
record  which  is  perfectly  correct  in  terms.  I  think  therefore,  that  this  latter  applica- 
tion should  be  refused,  and  that  the  record  should  stand. 

Garkow,  B  I  concur  in  thinking,  that  the  record  should  not  be  altered;  and  it 
appears  to  me  that  the  greatest  possible  inconveniences  would  ensue,  if  a  contrary 
practice  should  ever  prevail ;  if  the  mere  altei'ation  or  transposition  of  a  word  in  a 
recognizance,  or  other  writing  at  a  Judge's  Chambers,  or  in  a  corner  of  the  Court, 
removed  from  the  notice  or  observation  of  either  the  Judge  or  the  Court,  should  he 
a  licence  to  the  parties  to  come  and  take  the  opinion  of  the  Court  whether  that  ought 
not  to  avoid  the  entire  effect  of  the  proceeding.  Neither  do  I  think  that  refusing  the 
application  will  work  any  injustice  to  the  parties  here.  A  person  who  enters  into 
special  bail  usually  is  aware  of  the  conditions  he  has  entered  into.  When  judg-[315]- 
ment  has  passed  it  is  a  new  state  of  things,  and  the  bail  in  this  instance  may  be 
supposed  to  have  consulted  their  advisers  upon  it,  and  to  have  been  told  of  the  obliga- 
tion which  they  were  undertaking,  and  the  very  serious  consequences  of  their  non- 
performance. Therefore  I  think  that  the  recognizance  in  its  present  form  ought  not 
to  be  altered. 

HuLLOCK,  B.  I  am  of  opinion  that  this  rule  ought  not  to  be  made  absolute.  It 
was  moved,  I  apprehend,  upon  two  grounds.  1st,  That  the  bail  did  not  understand 
that  the  recognizance  was  of  this  limited  sort.  2d,  If  that  fails,  that  this  particular 
form  is  not  consistent  with  that  which  usually  prevails  in  this  Court  after  judgment. 
Now,  with  respect  to  the  foi'mer  I  think,  that  when  persons  go  to  become  bail  after 
a  certain  stage  of  the  cause,  they  must  be  taken  to  be  conusant  of  the  obligation  into 
which  they  are  about  to  enter.  If  that  be  so,  the  next  enquiry  is,  whether  this  form 
be  that  which  usually  obtains  in  this  Court.  That  it  is  there  can  be  no  doubt.  I 
confess  I  do  not  understand  the  reason  why  this  form  has  been  adopted  ;  but  it  is  not 
peculiar  to  this  Court.  Having  occasion  to  consider  the  subject  once  before,  I  had 
enquiries  as  to  the  practice  made  in  the  King's  Bench,  and  I  was  furnished  with  a  form 
which  was  stated  to  have  been  adopted  on  consideration,  precisely  corresponding  to 
the  only  one  in  a  printed  book  applicable  to  this  Court.  Therefore  this  being  the  form  in 
use,  the  next  question  is,  whether  there  were  such  circumstances  of  surprise  or  imposition 
in  the  taking  of  the  original  recognizance,  as  to  enable  the  Court  to  apply  that  form  to 
this  case.  Now  if  there  be  an  established  form,  it  must  be  understood  that  the  parties 
proposing  themselves  as  bail  apply  upon  the  footing  of  that  form  ;  and  it  is  difficult  to 
suppose  that  they  went  before  the  Baron  with  a  general  form  not  adapted  to  the 
circumstances.  It  appears  to  me,  on  [316]  the  present  occasion,  that  this  rule  ought 
to  be  discharged.  At  the  same  time,  I  do  not  think  that  that  decision  disturbs  the 
right  of  the  parties  to  apply  to  the  Court  upon  the  ground  of  the  cases  which  have 
been  leferred  to.  It  only  discharges  the  rule.  I  think  the  recognizance  well  entered, 
and  the  form  right. 

Jones  applied  for  the  costs,  which  were  refused. 

Rule  discharged  without  costs. 
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[317]    In  the  Exchequer  Chamber.    (Before  the  Whole  Court.) 

WoLi.EY  AND  Another  v.  Brownhill  and  Others.  Exchequer  Chamber. 
Nov.  •24-27th,  1823.  Feb.  5-9th,  May  26th,  1S24.— Where  a  rectory  was  granted 
by  the  Crown  in  1547,  with  licence  to  appropriate  on  condition  of  endowing  a 
vicar,  and  the  vicarage  had  continued  endowed  through  all  time  subsequent ;  but 
the  instrument  of  endowment  produced  did  not  pursue  the  terms  of  the  grant, 
and  the  specific  benefits  actually  enjoyed  by  the  vicar  did  not  appear ;  the  Court 
presumed  a  second  deed  in  confoi'mity  with  the  c;onditions  of  the  original  licence, 
and  that  it  had  been  lost  by  time,  or  accident. — An  issue  will  not  be  granted  to 
try  farm  moduses  on  the  loose  and  general  testimony  of  a  single  witness. — A 
defendant  cannot  plead  a  payment  as  a  modus,  and  afterwards  insist  upon  the 
same  payment  as  a  composition  requiring  six  months'  notice  to  determine  it. — 
Under  particular  circumstances,  decree  for  an  account  of  tithes  declared  to  be 
without  prejudice  to  any  future  defence  the  defendants  might  be  advised  to  set 
up. — The  bill  claimed  the  tithe  of  potatoes,  turnips,  and  cabbages  generally,  the 
answer  set  up  a  garden  modus,  and  the  plaintiff  did  not  go  for  tithe  of  gardens 
at  the  hearing  : — bill  in  that  respect  dismissed  with  costs. — An  original  ancient 
book  containing,  amongst  other  matters  concerning  a  particular  see,  the  entry  of 
the  endowment  of  a  vicarage  by  a  former  bishop,  to  whom  the  rectory  was 
granted  by  the  Crown,  with  licence  to  appropriate,  and  coming  from  the  registry 
of  the  diocese,  is  evidence  of  the  endowment.  But  regularly,  a  copy  of  the  entry 
is  not  admissible. — A  Court  of  Equity  has  a  discretion  to  moderate  its  decree  in 
any  manner  that  suits  the  real  and  substantial  justice  of  the  case.  And  in  a 
suit  for  tithes,  if  the  defendants  set  up  distinct  farm  moduses,  there  may  be  a 
separate  decree  establishing  or  overruling  each  modus  separately ;  and  the  whole 
costs  may  be  severed  according  to  the  justice  of  the  case  against  each  defendant. 
— Depositions  of  a  defendant,  who  set  up  a  farm  modus,  allowed  to  be  read  de 
bene  esse,  in  favour  of  co-defendants,  who  set  up  other  farm  moduses. — Deposi- 
tions of  a  witness  who  states  himself  to  have  been  interested  in  the  event  of  the 
cause,  but  duly  released,  cainiot  be  read  in  a  Court  of  Equity  without  producing 
the  document  which  created  the  interest  and  the  release,  in  order  that  the  Court 
may  form  their  own  judgment  of  them. — The  plaintifis  having  read  a  passage 
from  the  answer  ending  thus,  "but  have  not  set  forth  an  account  of  such  several 
titheable  matters  on  account  of  the  expence  thereof,  and  for  the  reasons  herein 
mentioned,"  the  Court  refu.sed  to  permit  a  distinct  part  of  the  answer  which  con- 
tained the  reasons  referred  to,  to  be  read  as  evidence  for  the  defendants. 

[S.  C.  13  Price,  500.] 

The  plaintiffs,  as  lessees  under  the  late  Bishop  of  Chester,  of  the  rectory  of 
Mottram,  otherwise  Motteram,  in  Longdendale,  in  the  county  of  Chester,  prayed  an 
account  by  this  bill,  which  was  filed  in  1817  (among  several  others  of  the  .same 
description)  against  the  defendants,  who  occupied  lands  in  the  township  of  Lotigden, 
otherwise  Timtwistle,  in  that  lectory,  of  the  tithes  of  all  corn,  grain,  hay,  clover,  and 
other  grasses,  potatoes,  turnips,  cabbages,  and  agistment  of  b.arren  cattle,  in  each  of 
the  years  from  1812  to  1817,  both  inclusive  ;  and  likewise  of  the  tithes  of  milk,  calves, 
and  some  other  articles,  during  the  years  1816  and  1817  ;  but  they  gave  notice  of 
abandoning  their  claim  to  some  of  those  demanded  during  the  last  two  years  previous 
to  the  hearing. 

All  the  defendants,  nineteen  in  number  (except  one,  who  disclaimed  having  had 
titheable  matters,  and  against  whom  the  bill  was  dismissed  with  costs),  by  their  joint 
and  several  answer,  alleged  the  existence  of  a  prior  lease  of  the  rectory  from  a  former 
Bishop  of  Chester,  to  a  person  under  whom  the  plaintiffs  did  not  claim,  for  the  lives 
of  three  persons,  some  or  one  of  whom  were,  or  was  still  living.  They  severally 
admitted  occupation  of  various  farms,  [318]  which  they  believed  to  be  ancient  farms 
(though,  in  many  instances,  lying  in  detached  and  sepai'ate  parcels,)  and  lands  in  the 
township,  which  they  specified ;  and  they  pleaded  twenty-three  distinct  and  different 
farm  moduses,  as  payable  "at  Easter  in  each  year,  or  as  soon  after  as  lawfully 
demanded,  by  the  occupier  or  occupiers  for  the  time  being  of  the  said  ancient  farms 
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respectively,  to  or  for  the  use  of  the  rector  or  rectors  for  the  time  heiiig  of  the  said 
parish  of  Mottram,  his  or  their  lessee  or  lessees,  farmer  or  farmers,  for  and  in  lieu 
and  in  full  satisfaction  of  all  the  tithes  of  corn  and  grain,  hay,  clover,  and  other 
grasses  made  into  hay,  arising,  had,  and  taken  upon  such  ancient  farms,  and  in  lieu 
and  full  satisfaction  of  all  the  tithe  of  agistment  of  all  barren  and  unprofitable  cattle 
vi'hatsoever  agisted  thereon,  and  also  in  lieu  and  full  satisfaction  of  all  small  prsedial 
tithes  produced  upon,  or  by,  and  had  and  taken  from  the  said  ancient  farms,  save  and 
except  such  tithes  as  arose  upon,  or  were  produced  by  any  garden  or  orchard,  being 
part  of  such  ancient  farms." 

They  set  up  other  moduses  in  lieu  of  the  tithes  of  all  fruit,  garden  stuff,  and  other 
titheable  matters  taken  from  gardens  and  orchards,  and  in  respect  of  certain  other 
products.  They  admitted  that  they  had,  in  the  several  years  from  the  1st  January, 
1812,  had  and  taken  upon,  and  from  their  I'espective  farms  or  lands,  divers  quantities, 
of  the  several  titheable  matters  and  things  in  the  bill  mentioned,  or  the  greater  part 
thereof,  but  had  not  set  forth  an  account  thereof,  on  account  of  the  expence,  and  for 
the  reasons  therein  mentioned.  They  said,  that  being  ignorant  of  the  objections  to  the 
title  of  the  plaintiffs,  and  believing  that  they  had  a  good  title  to  the  rectory,  and  to 
the  tithes  and  moduses  belonging  to  it,  they  had  respectively  duly  accounted  for,  and 
paid  to  their  agents  for  the  time  being  such  and  so  many  of  the  said  moduses  and 
customary  payments  as  had  become  due  or  payable  from  them  respectively  ever  .since 
the  1st  January,  1812,  except  such  of  [319]  them  as  became  due  in  the  years  1817 
and  1818,  in  vehich  they  had  not  been  demanded.  And  they  alleged  that  the  plaintiffs 
had  not  at  any  time  given  them,  or  any  of  them,  due  notice  to  determine  the  said 
annual  payments,  or  any  of  them  ;  and  therefore  submitted  that  if  the  Court  should 
be  of  opinion,  "that  such  several  annual  payments,  or  any  of  them,  are  not,  or  is  not 
good  and  valid  moduses,  or  a  good  and  valid  modus,  then  that  .said  payments  are  good 
and  valid  as  annual  compositions,  and  have  not  been  duly  determined  by  plaintiffs 
before  the  filing  of  the  bill  in  this  cause,  or  at  any  time  since." 

Martin,  H.,  Clarke,  N.  G.,  and  Boteler,  for  the  plaintiffs. 

Agar,  Parker,  T.,  and  Spence,  for  the  defendants. 

In  proof  of  the  plaintiffs'  title,  the  admissions  of  occupation,  receipt  of  titheable 
matters,  and  nonpayment  of  tithes  in  kind,  were  read  from  the  answer.  A  document 
was  then  produced,  consisting  of  extracts  from  the  patent  roll  of  the  38  H.  8,  dated 
January  8th,  1547,  containing  a  grant  of  the  advowson  of  this  rectory,  (and  others) 
from  the  ci'own  to  the  Bishop  of  Chester,  with  a  license  to  appropriate  when  the  church 
should  become  vacant,  followed  by  a  clause  of  actual  appropriation  upon  that  event, 
and  a  direction  to  endow  a  vicarage  ;  the  last  in  the  terms  following,  according  to  the 
tran.slation  :  "  And  moreover,  we  will  that  the  aforesaid  Bishop  of  Chester,  and  his 
successors,  upon  the  appropriation  of  the  said  churches,  and  each  of  them,  do  endow 
each  vicar  of  each  church  with  a  fit,  convenient,  and  reasonable  pension,  for  the  food 
and  support  of  the  same  vicar  and  his  successors,  and  for  all  other  burthens  and 
expenses  incumbent  upon  the  same  vicar  to  be  supported  and  maintained,  to  wit,  the 
aforesaid  vicar  of  the  said  church  of  Motteram,  with  ati  annual  [320]  pension  or  portion 
of  131.  6s.  8d."  The  instrument  went  on  to  provide,  that  the  Bishop  and  his  succe.ssors, 
in  making  the  appropriations,  should  provide  a  fit  mansion  ("domum  honestam "), 
which  should  be  to  the  vicars  and  their  successors  ;  and  that  the  vicars  should  be 
exempt  from  tenths  and  first-fruits.  An  ottice  copy  of  the  inrollment,  or  entry  of  the 
endowment  of  the  vicarage  of  Mottram,  bearing  date  the  20th  July,  1547,  in  a  book 
made  in  the  time  of  Charles  1st,  remaining  of  record  in  the  registry  of  the  Bishop  of 
Chester,  called  "Bishop  Bridgman's  I.eiger,"  was  next  tendered  in  evidence;  but  it 
was  objected,  that  the  original  itself  could  not  be  evidence,  being  an  entry  for  the 
benefit  of  the  Bishop ;  whereas  this  was  but  a  copy.  It  was  answered,  that  the 
endowments  of  vicarages  had  been,  in  many  instances,  entered  in  books,  and  those 
books  had  been  always  admitted  as  evidence  in  this  Court. 

Mr.  B.  Garrovv  said,  that  the  entry  created  a  charge  against  the  Bishop  and  his 
successors. 

Mr.  B.  Gi-aham  said,  he  had  always  understood  books  of  this  nature  to  be  admissible 
evidence ;  and  referred  to  the  case  of  Milchel  v.  Babbetl.t,  where  a  book  found  in  the 
custody  of  the  Marquis  of  Bath,  who  was  proved  to  have  had  many  of  the  records 
kept  by  the  monastery  of  Glastonbury,  containing  copies  of  different  writings  of 
different  kinds,  and  appearing  to  have  come  originally  out  of  the  depository  of  the 
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monastery,  was  received  as  evidence  of  the  endowment  of  a  vicarage,  though  the 
particular  document  was  a  copy,  and  not  the  original  deed. 

Mr.  B.  HULLOCK.  "  I  think  that  case  was  rightly  decided,  though  it  certainly 
went  to  the  e.xtremest  verge,  as  I  should  conceive,  of  legitimate  evidence :  but  the 
ground  was,  that  it  was  traced  to  individuals  interested  in  the  [321]  subject  matter  of 
that  entry.  But  the  original  book  is  not  here  ;  the  Court  have  no  means  of  seeing  what  it 
is.  In  all  the  cases  where  I  have  seen  evidence  of  this  kind  tendered,  the  book  is  pro- 
duced and  examined  by  the  Judge,  to  see  whether  it  is  that  sort  of  document  it  is  stated 
to  be.  Supposing  this  was  a  case  at  nisi  prius,  and  this  extract  was  offered  in  evidence, 
I  know  what  I  should  do  without  the  book  :  I  should  not  know  what  the  book  was. 
In  a  case  where  an  old  chartulary  was  produced,  the  Judge  admitted  it ;  but  it  turned 
out  that  he  was  mistaken.  If  the  book  was  here,  and  was  found  to  contain  such 
matter  as  concerned  the  see  and  its  lands,  I  think  it  would  then  be  evidence."  It 
afterwards  appeared,  that  the  book  in  question  had  been  produced,  and  admitted  in 
this  Court  in  a  former  suit,  instituted  in  1812,  between  the  same  parties,  sustaining 
the  same  rights  ;  and  that,  to  save  expense,  it  had  been  agreed  to  admit  the  extracts 
as  evidence  on  this  occasion,  saving  all  just  exceptions  ;  and  the  Court  decided  that 
it  might  be  read  de  bene  esse  ;  and  that  it  lay  upon  the  defendants  to  send  for  the 
book,  if  they  proposed  any  ulterior  objection.  The  material  parts  of  the  endowment 
were  as  follows  : — "  Compositio  vicariaj  Mottram,  per  Joh'em  Bird,  E'pm,  viz.  quod 
dicus  dominus  Nicholaus  Hyde,  vicarius  perpetuus  et  quilibet  ejus  successor'  per  nos 
et  successores  nostros  in  eadem  vicaria  instituetur  ac  in  realem  et  corporalem  posses- 
sionem dictc'e  vicariffi  perpetue  inducetur,  ac  jure  et  nomine  ejusdem  sua)  vicarite 
percipient  &  habebunt,  &  quilibet  ejus  successor'  percipient  &  habebunt  pro  portione 
sua  legitimam  summara  tresdecim  librarum,  sex  solidoruni,  &  octo  denariorum  ad 
quatuor  anni  terminos  usuales  per  ffiquales  porciones  ...  a  nobis  episcopo  & 
rectore  hujus  modi,  &  successoribus  nostris  in  ecclesia  parochiali  pr;edicta  fideliter 
persolvendam  habebitque  idem  vicarius  &  successores  sui  quandam  decentem  cameram 
sive  cubiculiim  infra  mansum  rectorias  de  Mottram  p'dict'  donee  et  quousque  pro- 
videbitur  eidem  [322]  \icario  et  successoribus  suis  de  competen'  mansione  per  nos 
episcopum  antedictum  seu  successores  nostros.  .  .  .  Item  conventum  &  con- 
cordatum  est  ut  supra,  quod  nos  dictus  episcopus  &  successores  nostri  rectores  ibidem 
omnes  &  omnimodas  decimas  tam  majores  quam  minores  mixtas  &  minutas  oblation- 
esque  &  terras  teuementa  fiuctus  redditus  proventus  ac  alia  jura  &  emolumenta 
ecclesiastica  qua;cunque  eidem  ecclesia)  parochiali  de  Mottram  quomodolibet  pertin- 
entia  &  spectantia  ac  infra  fines  &  limites  ac  loca  decimabilia  ejusdem  provenientia  & 
contingentia  nobis  ipsis  ac  ad  usum  nostrum  proprium  percipiemus  &  habebimus 
sicque  successores  nostri  percipient  &  habebunt  in  perpetuum."  Office  copies,  pursuant 
to  the  admission,  were  also  read,  of  the  parliamentary  survey  of  the  rectory,  which 
recognized  it  as  impropriate  ;  and  stated  that  twenty  marks  per  annum  had  been 
constantly  paid  to  the  vicar — of  the  counterpart  of  a  lease  of  the  rectorj^  dated  3d 
May,  32  Cha.  2,  from  the  then  Bishop  of  Chester  to  Keginald  Bretland,  Esq.  likewise 
remaining  in  the  registry  at  Chester.  The  present  lease,  executed  by  the  late  Bishop 
to  dame  Frances  Wray,  in  November  1808,  for  three  lives,  two  of  which  are  still 
surviving,  and  reciting  the  surrender  of  the  prior  lease  relied  on  by  the  defendants  in 
their  answer ;  and  the  assignment  of  the  former  to  the  plaintitis,  dated  in  December 
of  the  same  year,  were  also  put  in  :  and  some  parol  evidence  was  read,  that  the  tithes, 
or  the  payments  in  lieu  of  them,  since  the  date  of  the  existing  lease,  had  been  received 
by  the  plaintiffs,  as  lessees  of  the  bishop. 

On  the  part  of  the  defendants  no  documentary  evidence  of  any  weight  was  adduced. 
The  first  defendant  on  the  record  had  been  examined  pursuant  to  an  order  of  Court, 
saving  just  exceptions,  and  his  depositions  were  tendered  in  proof  of  the  moduses  set 
up  by  others  of  the  defendants.  To  this  it  was  objected,  that  he  was  incompetent, 
by  being  [323]  interested  in  the  result  of  the  cause  ;  for  the  parties  having  put  in  a 
joint  and  several  answer,  whatever  decree  might  be  pronounced,  it  would,  in  con- 
sequence, according  to  the  usual  course  of  the  Court,  be  general ;  and  if  it  were  with 
costs  in  favour  of  the  plaintiffs,  each  defendant  might  ultimately  be  liable  for  the 
whole  costs.  [L.  C.  Baron.  I  cannot  conceive  the  possibility  of  making  a  general 
decree,  except  upon  the  hypothesis  that  the  plaintiff  is  to  succeed  against  every  defen- 
dant, or  the  defendant  against  the  plaintiff.]  Supposing  the  plaintiff  succeeded  against 
some,  and  not  against  others,  the  decree  would  be  general  as  against  the  former  for 
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costs,  including  those  of  the  issue,  if  the  Court  should  direct  one.      Bullen  v.  Michel 
(2  Price,  399),  Jee  v.  Hockley  (ibid.  4,  87),  IVilliamson  v.  Lm-d  Lonsdale  (ibid.  5,  25), 
Dihbcn  v.  Fifett  (4  Wood's  Deer.  20-5),  Ashhy  v.  Power  (ibid.  195).     [HuUock,  B.    This 
question  stood  over,(/)  the  Court  desiring  some  assistance  from  the  bar  as  to  the 
practice  that  prevailed  upon  this  subject,  with  a  view  to  know  whether  it  was  the 
universal  practice  of  the  Court  of  Chancery,  in  a  case  and  an  answer  like  the  present, 
to  make  an  entire  decree ;  or  whether  the  Court  might  make  a  separate  decree.     The 
difficulty  is  to  see  whether  the  admitting  this  person  as  a  witness  would  create  a  bias 
one  way  or  another.     In  the  case  of  Dixon  v.  Parker  (2  Ves.  sen.  219),  this  subject  is 
gone  into  by  Lord  Chancellor  Hardwicke  ;  and  in  Barret  v.  Oore  and  Umfreville  (3  Atk. 
401),  he  goes  to  the  full  extent  of  the  reasoning  for  the  plaintiffs  here;  for  he  says, 
"  you  may  not  only  read  the  deposition  of  one  defendant  for  another,  but  for  the 
plaintifi  likewise.     Yet  if  the  defendant,  who  is  offered  in  evidence  for  another  defen- 
dant,  may,  not  necessarily,  but  by  possibility   only,  be  liable  to  the  costs,   this  is 
al-[324]-ways  a  reason  for  refusing  his  evidence ;  because  he  is  interested  so  far  as  to 
be  swearing  to  excuse  himself.     These  words  are  my  authority,  '  may  by  possibility 
only  be  liable.' "]     [L.  C.  Baron.     I  thought  in  all  those  decrees  in  equity  the  Court 
had  so  much  discretion  as  to  moderate  the  decree  in  any  manner  that  suited  the  real 
and  substantial  justice  of  the  case.     And  in  the  case  of  Bullen  v.  Michel,  if  it  had  been 
at  all  material,  and  the  parties  had  insisted  upon  it,  there  w'ould  have  been  a  separate 
decree,  establishing  or  over-ruling  every  one  of  those  moduses  separately  ;  and  the 
whole  costs  would  have  been  severed  according  to  the  justice  of  the  case,  against 
each  defendant.     There  is  nothing  in  the  machinery  of  the  Court  that  prevents  that 
being  done  with  a  great  deal  of  precision,  and  it  is  constantly  done  ]     The  Court  sub- 
sequently allowed  the  depositions  to  be  read  de  bene  esse,  reserving  the  question, 
whether  they  should  act  upon  the  evidence,  till  the  decision  of  the  cause.    It  appeared 
however,  from  reading  the  cross-depositions  of  the  witness,  that  he  had  some  years 
before  signed  some  written  agreement,  together  with  the  occupiers  and  some  owners 
of  land  in  the  township,  to  resist  the  claim  of  the  plaintifTs  to  tithes  in  kind,  at  their 
joint  expense,  "from  which,"  he  stated,  "he  believed  he  had  been  duly  released 
previously  to  his  being  sworn  as  a  witness  in  this  cause."      But  the  Court  was  of 
opinion,  that  this  admission  rendered  him  clearly  incompetent ;  that  in  order  to  deter- 
mine whether  the  release  was  valid  in  law,  both  it  and  the  agreement  ought  to  be 
before  them,  that  they  might  judge  of  their  effect ;  that  the  defendants  ought  not  to 
be  granted  an  opportunity  of  producing  them ;  and  that  the  plaintiffs  had  not  made 
the  witness  their  own,  by  the  cross-interrogatory.      And  they  accordingly  rejected 
the  evidence  in  chief. 

The  only  parol  evidence  remaining  in  favour  of  the  moduses,  was  that  of  a  person 
of  the  name  of  Rhodes,  [325]  aged  74,  who  deposed,  that  he  had  known  the  township 
for  sixty  years,  during  all  which  time  he  had  resided  in  it;  that  he  was  employed  to 
assist  in  collecting  the  Easter  dues  and  moduses  payable  to  a  Miss  Hollingworth,  now 
deceased,  the  lessee  of  the  tithes  of  the  parish  under  the  rector  ;  that  he  was  first 
employed  thirty  years  ago  by  Mr.  J.  Whittle,  deceased,  the  agent  of  Miss  H. ;  that 
he  continued  in  such  employ  for  ten  years  ;  that  he  was  afterwards  so  employed  for 
the  three  years  next  succeeding  by  Mr.  H.  Kelsall,  also  deceased.  Miss  H.'s  next  agent : 
that  in  one  year  out  of  the  thirteen,  he  himself  collected  ;  that  the  manner  in  which 
the  dues  and  moduses  were  collected,  was  by  going  from  house  to  house  throughout 
the  township,  soon  after  Easter  in  each  year,  then  applying  to  the  respective  tenants, 
and  receiving  them  from  such  of  them  as  the  agents  respectively  were  able  to  procure 
payment  from  ;  that  Whittle  informed  him,  that  he  (Whittle)  had  been  accustomed 
so  to  collect  them.  That  the  several  pieces  or  parcels  of  land  in  the  interrogatory 
mentioned,  had  together,  daring  all  the  time  of  his  knowledge  of  them,  and,  as  he 
believed,  for  time  out  of  mind,  constituted  and  formed  an  ancient  farm,  known  by  the 
name  of  Hollings  ;  that  he  had  been  informed  by  Whittle,  and  by  other  persons  now 
dead,  and  whose  names  he  could  not  recollect,  all  which  persons  had  been  acquainted 
with  the  pieces  or  parcels  of  land,  that  they  had  together  constituted  or  formed  an 
ancient  farm,  time  out  of  mind  :  that  the  occupiers  for  the  time  being  did  not,  at  any 
time  during  his  assisting  in  collecting,  and  in  collecting,  nor,  as  he  believed  and  had 
been  informed  by  the  persons  before  mentioned,  at  any  time  previous  thereto  within 

(J)  From  a  former  day,  before  the  appointment  of  the  present  Lord  Chief  Baron. 
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the  memory  of  man,  pay  the  tithes  in  kind  of  any  of  the  articles  mentioned  in  the 
bill,  or  of  any  other  yearly  productions,  or  of  agistment  of  barren  cattle,  or  of  any 
titheable  matters  produced  in  any  garden  or  orchard  ;  that  the  sum  of  Is.  during  the 
period  above  specified,  and,  as  he  believed,  for  [326]  time  out  of  mind  previous  thereto, 
was  paid  and  payable  at  Easter  in  everv  year,  or  as  soon  after  as  the  same  could  be 
collected,  in  lieu  of  the  tithes  demanded  by  the  bill,  excepting  the  tithe  of  gardens ; 
that  he  had  been  so  informed  by  the  persons  referred  to.  And  after  deposing  to  the 
modus  as  laid  for  gardens,  he  said  that  Whittle  died  about  twenty-two  years  ago,  at 
at  the  age  of  seventy,  and  that  the  other  deceased  persons  died  at  great  ages,  ha\nng 
lived  in  the  township  many  years  ;  that  Whittle,  as  he  had  informed  him,  and  as  he 
believed,  knew  the  farm  inquired  after,  for  sixty  years  before  his  death,  and  that 
the  other  deceased  persons,  according  to  their  information,  and  which  he  believed 
to  be  true,  knew  it  for  many  years  before  their  respective  deaths.  The  witness's 
answer  was  precisely  the  same  in  reference  to  every  farm,  excepting  only  the 
difference  in  their  names,  and  the  amounts  of  the  several  moduses. 

The  passage  having  been  read  from  the  answer  as  part  of  the  plaintiffs  case,  ending 
thus — "  but  have  not  set  forth  an  account  of  such  several  titheable  matters  on  account 
of  the  expense  thereof,  and  for  the  reasons  herein  mentioned,"  it  was  contended,  that 
that  let  the  defendants  in  to  read  as  evidence,  that  part  of  the  answer,  though  distinct 
and  independent,  which  contained  the  reasons,  as  being  referred  to  by,  and  explanatory 
of,  the  former.  But  the  Court  refused  permission  for  that  purpose,  the  new  matter 
not  being  necessary  to  make  the  sentence  perfect  and  intelligible.  There  was  no 
evidence  whether  the  mansion  had  or  had  not  been  provided  for  the  vicar. 

For  the  plaintiffs. — 

The  title  has  been  satisfactorily  proved.  Upon  the  face  of  the  instrument  of 
endowment  the  vicarage  has  been  endowed  according  to  the  t<jrms  of  the  grant  from 
the  Crown,  and  the  statutes.  If  it  be  otherwise,  after  matters  have  continued,  for 
nearly  three  centuries,  upon  the  footing  of  a  legal  endowment,  and  appropriation 
having  taken  [327]  place,  some  other  licence,  containing  new  directions,  should  be 
presumed,  to  make  the  appropriation  which  has  so  long  existed,  good  The  only 
evidence  brought  forward  in  support  of  the  farm  moduses,  the  parol  testimony  of  one 
witness,  is  vague  and  general  in  the  extreme,  and  wholly  insuificient  Documentary 
evidence,  or  other  evidence  much  stronger  than  that  which  is  before  the  Court,  ought 
to  have  been  given,  to  entitle  the  defendants  even  to  an  issue.  Where  an  occupier 
has  pleaded  a  payment  as  a  modus,  he  cannot  afterwards  insist  upon  it  as  composition, 
requiring  a  notice  to  determine  it.  Bower,  Clerk,  v.  Major  (I  Bred.  &  B  4.  3  .Moore, 
J.  B.  216),  Leech,  Clerk,  v.  Bailey  (6  Price,  504).  The  tithe  of  gardens  is  not  sought 
by  the  bill. 

For  the  defendants. — 

The  lessees  have  shewn  no  title,  because  the  lease  under  which  they  claim,  expired 
with  the  life  of  the  late  Bishop,  he  being  considered,  as  he  must  be,  an  ecclesiastical,  and 
not  an  impropriate  rector.  For  to  constitute  an  impropriation,  there  ought  to  have  been 
an  endowment ;  but  the  endowment  proved  is  void,  having  regard,  first,  to  the  acts  of 
parliament  1 .5th  Rich.  2,  c.  6,(c)  and  4th  Hen.  4,  c  4 ;  ((/)  and  secondly,  to  the  king's 

(c)  Which  is  as  follows  :  "  Item,  because  divers  damages  and  hindrances  oftentimes 
have  happened,  and  daily  do  happen  to  the  parishioners  of  divers  places  by  the 
appropriation  of  benefices  of  the  .same  place  ;  it  is  agreed  and  assented,  that  in  every 
licence  from  henceforth  to  be  made  in  the  Chancery  of  the  appropriation  of  any  parish 
church,  it  shall  be  expressly  contained  and  comprised,  that  the  diocesan  of  the  place, 
upon  the  appropriation  of  such  churches,  shall  ordain,  according  to  the  value  of  such 
churches,  a  convenient  sum  of  money,  to  be  paid  and  distributed  yearly  of  the  fruits 
and  profits  of  the  same  churches,  by  those  that  shall  have  the  said  churches  in  proper 
use,  and  by  their  successors,  to  the  poor  parishioners  of  the  said  churches,  in  aid  of 
their  living  and  sustenance  for  ever ;  and  also  that  the  vicar  be  well  and  suflSciently 
endowed." 

{d)  By  which  it  is  ordained,  "That  the  statute  of  appropriation  of  churches,  and 
of  the  endowment  of  vicars  in  the  same,  made  the  fifteenth  year  of  King  Richard  the 
second,  be  firmly  holden  and  kept,  and  put  in  due  execution.  And  that  from  hence- 
forth in  every  church  so  appropriated,  or  to  be  appropriated,  a  secular  person  be 
ordained  vicar  perpetual,  canonically  instituted  and  inducted  in  the  same,  and  con- 
Ex.  Div.  IV.— 5* 
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licence.  According  to  [328]  the  true  construction  of  the  acts,  no  appropriation  can  be 
held  to  be  binding  unless  the  vicar  have  been  sufficiently  and  permanently  endowed  out 
of  the  revenues  of  the  rectory  ;  and  it  was  decided  in  Cave  v.  Oshy  (Style's  Rep.  156) 
that  the  King's  licence  should  be  void,  unless  the  vicarage  be  endowed.  Now,  in  this 
case,  it  is  not  attempted  to  be  shewn  that  the  vicar  is  in  possession  of  any  permanent 
income  arising  out  of  the  fruits  and  profits  of  the  pansonage.  The  only  evidence  is, 
that  a  personal  covenant  was  entered  into  by  the  Bishop,  that  he  and  his  successors 
would  pay  the  vicar  a  stated  stijiend  annually  ;  and  his  successors  are  not  bound  by 
that.  [Mr.  B.  Graham  .said  the  pension  might  be  now  recovered  in  the  Ecclesiastical 
Conrt,  or  by  a  bill  in  Equity.]  Secondly,  the  endowment  in  evidence  is  bad,  by  not 
pursuing  the  conditions  of  the  licence  ;  one  of  which  was,  that  a  fit  and  proper  mansion 
should  be  provided  for  the  vicar,  whereas,  it  only  assigns  him  a  chamber  in  the 
rector's  house.  It  is  not  proved  that  any  mansiozi  has  ever  been  erected  for  him,  and 
all  presumption  is  out  of  the  question.  For  since  a  deed  of  endowment  has  been 
produced,  by  that  the  plaintiffs  must  stand  or  fall.  If  the  Court,  however,  should 
think  that  the  plaintiffs  are  entitled,  and  that  the  money  payments  are  not  good  as 
moduses  ;  in  that  case  it  has  been  determined  that  they  may  be  relied  upon  as  com- 
positions, and  that  six  months  must  be  given  to  determine  them.  Adams  v.  IFaller 
{Knisingtm  case)  (3  Gwil.  1228,  1229),  Bishop  v.  Chichester  (2  Bro.  C.  C.  161.  4  Gwil. 
1316),  Atki/ns  v.  Lord  IFilloughhy  de  Brooke  (2  Anst.  397.  4  Gwil.  1412).  [Graham,  B. 
Wherever  there  is  a  composition,  this  notice  is  necessary  ;  and  the  law  has  fi.xed  six 
months  for  that  purpose  :  but  this  payment  is  a  modus,  or  nothing.]  Hullock,  B.  There 
are  [329]  recent  cases  in  law  in  which  it  has  been  decided,  that  where  a  person  sets  up 
a  modus,  which  is  a  disclaimer  of  the  rector's  title,  he  cannot,  on  this  ground  failing, 
turn  round  and  say  it  is  a  composition  :  in  like  manner  as  in  cases  of  ejectment,  if  the 
tenant  has  questioned  the  landlord's  title,  a  notice  to  quit  is  unnecessary.  One  of 
those  cases,  Botver,  Clerk,  v.  Majoi;  has  been  cited  in  this  cause,  and  it  is  clear  upon 
the  point]  An  appeal  to  the  House  of  Lords  on  that  question  is  still  understood  to 
be  pending.  According  to  what  was  laid  down  in  Lord  Siawell  v.  Atkyns  (2  Anstr. 
564),  it  is  immaterial  whether  the  parcels  of  any  ancient  farm  be  in  one  ring  fence, 
or  detached.  No  evidence  has  been  adduced  of  payment  of  tithes  in  kind,  and  there- 
fore the  defendants  are  at  least  entitled  to  an  issue.  Chapman  v.  Smith  (2  Ves.  sen. 
506).  But  should  the  opinion  of  the  Court  be  adverse  to  them  on  that  point  also, 
and  pronounce  a  decree  without  sending  the  case  to  a  further  inquiry,  then  it  will  be 
for  the  Court  to  say,  whether,  under  the  circumstances  of  the  case,  the  defendants 
being  deprived  of  their  main  evidence,  they  will  not  permit  such  a  qualification  to  be 
introduced  into  it,  as  shall  not  prejudice  those  parties  from  insisting  on  this  defence, 
when  they  shall  have  an  opportunity  to  make  and  prove  it  legally  and  effectually. 
The  late  Master  of  the  Rolls  granted  that  indnlgence  in  Lake  v.  Skinner  (1  J.  &  W.  21), 
(though  it  was  resisted,)  under  circumstances  similar  to  the  present,  after  a  search 
for  precedents,  and  a  discovery  of  many,  particularly  in  Wood's  Decrees.  [Graham,  B. 
I  do  not  think  the  granting  an  account  of  the  tithe  in  the  bill,  as  it  at  present  stands, 
would,  by  any  possibility,  conclude  you,  if  you  should  come  at  a  future  time  with  any 
moduses  more  completely  investigated  than  they  are  at  present.  I  do  not  exactly 
understand  the  necessity  of  such  a  thing  as  you  ask.]  The  same  observa-[330]-tion, 
applied  in  the  same  way,  in  the  case  in  Jacob  and  Walker,  and  that  has  now  established 
a  sort  of  precedent,  which  will  be  quoted  against  the  defendants,  if  their  interests 
shall  not  be  guarded  by  the  same  precaution. 

In  reply.  The  provision  given  to  the  vicar  by  the  endowment,  is  a  pension. 
That  is  recoverable  in  the  Ecclesiastical  Courts.  [Hullock,  B.  The  objection  is, 
that  it  depends  merely  on  the  covenant ;  if  it  does,  I  am  decidedly  of  opinion  there 
is  no  redress  in  the  Spiritual  Court  for  that;  it  was  never  heard  of.]  It  would  be  a 
sufficient  compliance  with  the  requisition  of  the  Crown,  and  with  the  acts  of  parlia- 
ment, if  the  vicar  obtained  from  the  Bishop  that  of  which  he  can  compel  payment 
in  any  Court  of  Equity.  Now,  according  to  cases  in  Bunbury,  it  has  been  held,  he 
might  file  a  bill  here  for  pension.  [Hullock,  B.  Perhaps  he  might.]  The  qualifica- 
tion proposed  to  be  inserted  in  the  decree,  has  frequently  been  refused  of  late  ;  and 

venably  endowed  by  the  discretion  of  the  ordinary,  to  do  divine  service,  and  to  inform 
the  people,  and  to  keep  hospitality  there,  &c." 
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of  all  cases  the  tithe  case  is  that  where  it  ought  to  be  refused.     The  inheritance  is 
never  bound,  and  the  occupier  is  not  concluded  by  any  former  decree. 

Alexander,  L.  C.  B.  The  only  question  in  this  cause,  after  disposing  of  the 
plaintiffs'  title  is,  » hether  there  shall  or  shall  not  be  an  issue.  It  is  not  pretended 
that  there  has  been  a  case  made  for  a  decree  in  favour  of  the  moduses  :  that  there  is 
no  pretence  at  all  for.  Now,  with  respect  to  the  title,  I  will  not  re-state  the  questions 
that  have  been  discussed,  because  they  are  very  fresh  in  the  memory  of  every  body. 
Without  reverting  to  what  was  said  by  Mr.  Martin  on  the  subject  of  the  provision 
given  by  this  instrument  being  a  pension  (on  which,  I  confess,  I  should  entertain  very 
great  doubt),  I  think,  that  after  an  actual  possession  of  very  nearly  three  hundred 
years,  of  the  parish,  by  the  Bishop  as  rector,  and  the  possession  of  the  same  provision 
on  the  part  of  the  vicar  as  vicar,  almost  every  thing  is  to  be  presumed  to  support  the 
title,  notwithstand-[331]-ing  this  existing  instrument,  which  may  not  perhaps  have 
that  ellect,  should  we  not  necessarily  presume  that  other  transactions  and  other  instru- 
ments had  existed  to  confirm  the  title.  I  shall  say  no  more  about  it,  than  that,  after 
so  great  a  length  of  time,  and  the  undisputed  possession  on  both  sides,  I  think  it 
ought  to  be  presumed.  Then  arises  the  second  question  on  this  record,  whether  there 
is  or  is  not  in  this  case,  enough  to  induce  the  Court  to  grant  an  issue  to  try  these 
several  moduses  ?  I  think  there  is  not.  Their  existence  rests  on  the  evidence  of  a 
single  witness.  A  great  deal  is  thrown  on  the  defendant  in  proving  a  farm  modus ; 
first,  he  is  bound  to  prove  distinctly  that  the  farm  was  an  ancient  farm  ;  and  then  to 
shew  the  particular  payment  in  respect  of  that  ancient  farm.  None  of  these  appears 
with  any  distinctness  ;  and,  obscure  as  they  are,  they  rest  on  the  testimony  of  a  single 
witness.  I  cannot  find  any  thing  else  in  support  of  the  moduses  in  this  cause  ;  and 
therefore  it  appears  to  me,  that  there  is  no  ground  whatever  for  the  issue  which  is 
prayed.  1  think,  however,  it  would  be  a  proper  permission  in  this  case  to  grant  the 
application  made  on  the  part  of  the  defendants,  that  the  decree  should  be  without 
prejudice  to  any  future  defence  they  may  set  up.  If  there  be  any  occasion  for  it,  I 
shall  have  no  objection  to  reserve  that  privilege  to  them  in  express  terms.  I  should 
think  that  it  was  of  no  use ;  but  it  will  do  no  harm,  and  it  may  relieve  them  possibly 
from  any  question  that  may  be  raised  on  it. 

Graham,  B.  I  shall  say  very  little  on  the  subject  of  title ;  but  I  will  just  allude 
to  a  case  which  seems  to  me  to  bear  us  out  in  point  of  argument,  that  after  this 
immense  lapse  of  time,  the  presumption  of  all  requisites  having  been  duly  perfoi'med 
"  omnia  solemniter  esse  acta,"  may  be  very  fairly  applied  to  the  circumstances  of  this  case. 
The  case  is  so  short  that  I  will  read  it.  It  differs  in  one  respect,  that  I  do  not  think 
very  material,  from  that  [332]  before  us  ;  and  it  looks  very  much  as  if  at  that  time 
the  sort  of  provision,  or  the  mode  of  appropriation  that  is  used  in  this  instrument, 
on  which  the  doubt  arises,  was  very  frequent  in  the  grants  of  the  crown,  after  the 
dissolution  of  the  abbeys.  [His  Lordship  then  read  the  case  of  Crimes  v.  Smith,  from 
the  12th  Eeport  (12th  Report,  4),  where  a  legal  endowment  was  presumed,  though 
there  was  no  instrument,  nor  direct  proof  of  any  endowment.]  The  present  is  almost 
an  exact  copy  of  the  case  in  Coke.  In  my  apprehension,  it  difi'ers  from  it  in  this 
respect  only  ;  that  here  an  instrument  of  endowment  is  produced  about  six  months 
subsequent  to  the  appropriation,  which  carries  with  it  some  degree  of  doubt.  It  gives 
the  vicar  a  pension  with  some  additional  benefits,  which  it  is  not  necessary  to  mention, 
but  makes  no  proper  provision  of  a  house.  We  are  left  a  little  in  the  dark  as  to  what 
the  real  rights  of  the  vicar  are  at  present ;  but  this  is  perfectly  clear,  that  there  is, 
and  has  been  in  all  times,  a  vicar ;  and  it  is  a  recognition  of  the  appropriation  to  a 
certain  degree,  that  there  has  been  that  vicar.  I  think  enough  has  been  said  in  the 
argument  here,  to  shew  that  the  vicar's  right  at  this  day  is  not  exactly  conformable 
to  this  endowment  of  1.547  ;  but  on  the  authority  of  this  case  in  my  Lord  Coke,  and 
if  the  judges  were  right  in  saying,  that  an  endowment  might  be  presumed  when  there 
was  none  in  existence,  we  are  fairly  at  liberty  to  presume,  that  an  actual  endowment 
was  made,  and  subsequently  altered,  by  some  instrument  or  instruments  which  are 
now  lost :  and  that  every  thing  was  then  done  which  was  requisite  to  the  intention 
of  the  original  appropriation,  and  to  the  intention  of  the  statutes  the  15th  of  Richard  2, 
c.  6,  and  the  4th  of  Henry  4th,  c.  12.  For  the  acquiescence  of  all  parties  concerned, 
is,  at  this  distance  of  time,  sufficient  evidence  that  all  necessary  conditions  were  com- 
plied with  substantially,  or  at  least  to  their  [333]  satisfaction.  And  on  that  ground, 
I  am  of  opinion  that  it  is  now  vastly  too  late  to  urge  so  strong  a  conclusion,  that  an 
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appropriation,  which  has  been  acquiesced  in  for  two  or  three  hundred  years,  should 
at  this  moment  he  set  aside, — and  set  aside  at  the  desire  of  those  persons  who,  in 
point  of  fact,  have  clearly  recognised  the  title,  by  i-ecoguising  the  title  of  the  lessee. 
Then  we  come  to  the  question,  whether  a  case  has  been  made  for  granting  an  issue. 
Now  it  i.s  undoubtedly  a  circumstance  to  be  urged  in  favour  of  the  defendants,  that 
no  tithes  in  kind  have  been  paid  for  a  long  time ;  but  it  is  met  by  the  fact  of  the 
tithes  having  been  in  lease.  It  may  have  been  from  carelessness ;  it  may  have  been 
from  a  desire  of  gratifying  the  rest  of  the  parish ;  it  may  have  been  that  pecuniary 
payments  have  lieen  agreed  for  from  time  to  time ;  and  it  is  pretty  clear,  that  the 
rights  of  the  rector  have  not  been  very  correctly  kept  up.  However,  that  there  is 
no  instance  of  the  payment  of  tithes  in  kind,  is  not  the  defendant's  case  ;  because  he 
is  to  shew  further,  how  that  has  happened  He  is  to  stand  on  his  own  peculiar  ground  ; 
namely,  that  from  time  immemorial  he,  or  his  predecessors,  have  been  occupiers  of 
an  ancient  farm,  at  all  times  consisting  of  such  and  such  parcels,  which  have  never 
changed  ;  and  that  the  paj'ment  insisted  on  has  constantly  been  made  bj'  the  occupiers 
of  that  particular  farm  from  time  immemorial.  We  are  asked  to  direct  an  issue  on  the 
evidence  of  one  man  ;  now,  beyond  all  doubt,  this  Court  will  be  very  cautious  not 
to  over-ride  rights  of  this  sort.  There  may  have  been  some  pecuniary  payments ; 
whether  parochial  or  applicable  to  some  particular  farms,  is  left  in  a  very  great  degree 
of  doubt ;  and  I,  for  one,  sitting  in  this  Court,  shall  always  hold  myself  bound  to  say, 
"  do  nut  send  a  case  to  a  jury  for  further  inquiry,  when  you  see  that  it  must  come 
before  them  in  such  a  shape  that  they  could  not  substantiate  the  case  of  the  defendant." 
And,  I  say,  that  in  this  case,  the  evidence  is  so  extremely  loose,  that  no  prudent  jury 
could  [334]  find  a  verdict,  establishing  the  particular  rights  claimed  by  these  persons 
in  their  respective  farms.  In  the  first  place,  it  does  strike  one  as  a  very  extraordinary 
thing,  that  a  man  should  claim,  in  respect  of  a  payment  of  one  shilling,  an  exemption 
of  a  farm,  consisting  of  a  great  number  of  acres,  lying  dispersed,  in  the  occupation 
of  A.  B.  and  C,  in  different  parts  of  the  parish  ;  that  is  a  very  difficult  matter  to 
establish,  although  it  might  be  established.  The  Court  would  require  very  clear  and 
distinct  evidence  to  shew  how  this  payment  had  been  made  ;  whether  it  was  made  by 
one  individual,  or  whether  there  was  any  thing  like  a  contribution.  Commonly, 
particular  care  is  taken  to  preserve  a"  modus  of  this  kind,  when  an  ancient  farm  is 
split;  because  then,  the  occupiers'  vigilance  is  drawn  to  it  through  an  apprehension 
of  losing  the  testimony  of  its  original  integrity.  How  are  the  parcels  proved  here  1 
Here  is  a  man  seventy-four  years  of  age,  and  a  sweeping  interrogatory  is  put  to  him — 
"Do  you  know  close  so  and  so,  and  close  so  and  so^  Yes,  I  know  it;  I  have  known 
it  all  my  life-time.  I  believe  it  to  be  an  ancient  farm — I  am  told  it  is  so."  No 
explanation  is  offered  how  it  came  to  be  in  different  occupations ;  but  this  man  is 
called  to  prove  its  identity.  We  know  very  well  that  if  this  had  reall^^  been  what 
it  is  alleged  to  be,  all  the  labourers  in  the  parish  would  have  been  able  to  prove  it. 
The  labourers  of  a  farmer  know  as  well  what  his  farm  consists  of,  as  a  man  knows 
the  leaves  of  his  pocket-book.  He  knows  it  with  great  and  accurate  precision.  We 
should  expect,  that  in  cases  of  this  sort,  a  man  should  say,  "  I  worked  for  the  present 
occupier ;  I  worked  for  his  father,  and  his  grandfather.  I  know  this  farm,  now  held 
in  distinct  occupations  :  it  was  split  at  such  time,  and  such  time ;  but  I  remember 
perfectlj'  well  when  all  these  diflerent  parcels  did  belong  to  it."  In  the  course  of  the 
argument  I  threw  out  an  observation  which  had  no  great  weight,  because  I  did  not 
mention  it  with  the  proper  qualifications,  that  no  receipts  were  [335]  produced.  It 
is  not  a  sti'ong  circumstance,  because  it  is  certainly  true  that  the  parson  is  not  very 
ready  to  give  receipts  (although  that  reasoning  would  not  apply  to  Miss  Hollingsworth 
on  the  present  occasion).  But,  above  all  things,  in  order  to  satisfy  the  Court  that 
there  was  an  ancient  farm  of  this  sort,  deeds  ought  to  be  produced.  Some  description 
of  deeds  must  have  existed  in  the  possession  of  the  occupiers ;  or  if  there  were  such 
treasures  kept  back  in  the  hands  of  the  plaintifl^,  it  would  have  been  the  fittest  and 
properest  subject  for  a  bill  of  discovery,  in  order  to  supply  evidence. 

So  the  matter  stands  on  the  loose  evidence  of  this  witness  Rhodes.  He  speaks 
with  such  generality',  that  no  man  can  fix  on  his  statement  that  there  was  a  payment  of 
one  shilling,  or  one  shilling  and  six-pence,  or  any  sum  in  certain,  made  by  anj'  particular 
occupier.  He  does  not  state  whether  he  received  these  payments  from  the  tenants, 
or  in  what  manner ;  or  that  those  alleged  payers  were  not  mere  labourers  on  the  same 
farm,  or  persons  who  had  no  kind  of  interest  in  it ;  or  that  they  were  not  wishing  to 
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establish  some  interest  which  the  circumstances  of  the  case  gave  an  opening  to  do. 
It  strikes  me  therefore  that  this  evidence  is  much  too  loose  to  warrant  the  Court  in 
sending  the  case  to  an  inquiry  ;  and  consequentl}',  that  there  must  be  a  decree  for 
the  plaintitTs. 

Ct.\rrow,  B.  It  appears  to  me,  that  in  a  case  which  has  been  so  long  depending, 
where  the  parties  have  been  kept  for  so  great  a  length  of  time  in  suspence,  and  at 
a  considerable  expense,  the  Court  has  better  consulted  their  convenience,  and  the 
interests  of  justice,  by  giving  the  result  of  a  clear  opinion  entertained,  than  by  delaying 
it  longer,  that  there  might  be  a  more  extended  and  elaborate  investigation.  Upon  the 
first  point,  the  question  of  the  rector's  title,  the  case  which  my  brother  Graham  has 
been  so  good  as  to  bring  down  and  read,  would  have  jus-[336]-tified  us  in  going  on 
that  ground,  on  which  Courts  of  Law  and  Equity  have  long  proceeded  to  very  con- 
siderable extent,  of  presuming  that  every  thing  has  been  well  and  duly  done,  when 
a  transaction  has  had  its  original  in  remote  antiquity,  and  has  since  been  continually 
pursued.  In  my  view  of  the  case,  the  production  of  the  paper  called  an  endowment, 
does  not  at  all  break  in  upon  that  principle.  Let  us  recollect  the  antiquity,  and  the 
contents  of  it :  the  time  when  it  was  made  was  very  recently  after  the  Crown  had 
given  to  the  Bishop  the  rectory  in  question,  on  the  conditions  stated  ;  and  it  appears 
on  the  face  of  it  to  be  a  temporary  arrangement,  until  something  better  should  be 
done.  It  is  one  of  the  conditions  of  the  grant,  that  there  shall  be  a  competent 
mansion  provided,  and  preserved  at  all  times,  for  the  residence  of  the  ecclesiastic  who 
is  to  perform  the  duties  of  the  parish  in  all  the  spiritual  relations.  There  had  not 
been  time  to  do  that  conveniently,  and  to  the  satisfaction  of  all  the  parties ;  and 
therefore,  recognising  the  necessity  of  doing  it  at  some  time,  a  pecuniary  provision 
is  made  for  the  sustentation  of  the  ecclesiastic ;  and  it  is  stated,  that  until  a  proper 
manse  can  be  prepared  for  him,  he  is  to  have  a  chamber  in  the  rector's  house.  The 
parties,  then,  at  that  time  contemplated  the  procuring  a  proper  manse  ;  and  I  have 
no  difficulty  in  saying,  that  we  may  fairly,  at  this  distance  of  time,  presume  that  they 
did  that  which  they  at  that  time  stipulated  should  be  done  with  all  convenient  speed. 
And  perhaps  they  were  the  less  careful  to  preserve  any  written  instrument  in  carrying 
that  into  execution,  because  they  knew  it  had  been  stipulated  before ;  and  the  thing 
being  now  done,  it  was  unnecessary  to  enter  into  any  description  in  writing.  I  there- 
fore, for  one,  do  not  consider  the  presumption  weakened  by  the  production  of  that 
which  would  not  have  been  a  sufficient  endowment  of  itself  ;  because  it  does  not  contain 
such  a  provision  as  the  vicar  was  entitled  to  out  of  the  revenues  of  the  rectory,  nor 
provide  for  him  any  man-[337]-sion-house.  Then,  on  the  other  ground,  I  shall  content 
myself  with  saying,  that  the  single  evidence  of  Khodes  has  not  excited  enough  of 
doubt  in  m\'  mind,  to  think  that  this  ought  to  be  made  the  subject  of  an  inquiry 
before  a  jury. 

HuLLOCK,  B.  I  agree  with  the  rest  of  the  Court  on  both  grounds ;  and  also  with 
the  Lord  Chief  Baron,  that  the  decree  should  be  qualified  in  the  way  that  has  been 
suggested  ;  because,  although  it  has  not  been  usual,  and  although  it  may  be  of  no  use, 
it  may  have  the  effect  of  putting  an  end  to  an  argument,  if  any  question  should  arise 
hereafter  on  that  which  it  is  wished  to  guard  against.  With  respect  to  the  first 
ground,  the  title  of  the  party,  it  appears  to  me,  I  confess,  that  the  difficulty  which  I 
have  had  to  encounter  throughout,  has  been  in  consequence  of  the  very  imperfect 
manner  in  which  the  cause  has  been  laid  before  the  Court :  because,  if  it  had  appeared 
as  a  fact  that  a  manse  had  been  provided,  and  that  the  vicar  had  from  time  to  time 
resided  in  some  such  house,  or  other,  which,  I  presume,  he  must  have  done,  there  would 
have  been  no  necessity  to  produce  this  endowment  which  has  been  produced,  and  the 
production  of  which  has  furnished  the  only  ground  on  which  the  argument  on  the  other 
side  could  rest.  It  has  been  said,  "you  cannot  enter  into  any  presumption,  inasmuch 
as  there  is  a  document  produced  which  imports  a  performance  of  the  condition  upon 
which  the  grant  was  made  to  you."  Be  it  so ;  and  that  it  is  a  bad  performance  of 
that  good  condition  :  yet  if  from  all  time,  that  is,  for  the  last  two  centuries,  the  parties 
have  gone  on,  on  the  footing  of  that  endowment,  which  is  prescribed  according  to  the 
conditions  of  the  original  grant ;  in  that  case,  although  no  endowment  had  been  pro- 
duced, the  Court  would  have  presumed  an  endowment  in  that  form,  and  that  it  had 
been  lost  by  time,  or  accident.  Then  does  the  production  of  that  imperfect  instrument 
render  the  presumption  less  tenable  in  point  of  law  ?  I  apprehend  [338]  that  it  does 
not;  and  that  not  only  on  the  authority  of  the  case  which  has  been  adverted  to  by 
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my  brother  Graham,  which  is  almost  exactly  in  point,  but  of  a  series  of  decisions 
wh'ch  may  be  found  in  the  books.  And  these  cases  shew,  that  in  all  instances  of  the 
endowment  of  a  vicar,  when  the  instrument  of  endowment  produced  does  not  sustain 
the  perception  of  tithes,  a  second  endowment  is  to  be  presumed.  In  point  of  law,  the 
foundation  of  a  presumption  is,  your  finding  that  things  have  gone  on  in  a  certain 
channel  and  course  from  all  time,  and  the  presumption  is  that  they  would  not  have 
gone  on  in  that  way  if  the}'  had  not  been  founded  upon  some  original  contract  between 
the  parties.  But  then,  here,  I  have  no  means  of  judging,  except  by  another  presump- 
tion, that  all  these  things  have  been  done  from  all  time  ;  because  there  is  nothing  in 
the  case,  either  one  way  or  the  other,  with  respect  to  the  manse  of  the  vicar ;  nothing 
whatever.  If  there  had  been  a  manse  of  the  vicar,  I  should  cerfciinly  have  concluded, 
with  the  most  perfect  satisfaction,  founded  on  the  books,  and  what,  I  apprehend,  are 
principles  of  law  not  now  to  be  shaken,  that  that  must  have  been  done  in  conformity 
with  an  instrument,  which,  although  it  does  not  now  exist,  was  at  one  time  in  existence, 
and  in  conformity  with  the  original  condition.  Still  the  opposite  fact  with  respect  to 
the  manse  not  appearing,  and  not  being  brought  into  existence  on  the  other  side,  I 
am  bound  to  presume,  that  that  cannot  be  alleged  as  a  ground  for  destroying  the 
presumption.  Therefore,  on  the  first  branch  of  the  case,  I  concur  in  thinking,  that  an 
endowment  has  been  made,  although  not  that  endowment  which  has  been  produced  ; 
that  it  was  once  in  existence,  although  now  incapable  of  production  from  lapse  of  time 
and  accident ;  and  that  it  was  in  conformity  with  that  original  condition. 

Then  with  respect  to  the  last  part  of  the  case,  as  to  the  facts,  it  appears  to  me,  I 
confess,  it  does  not  follow,  because  there  is  but  one  witness,  provided  that  witness 
[339]  states  facts  which  are  not  contradicted  on  the  other  side,  that  that  would  not 
be  sufficient  for  an  issue  There  being  but  one  witness,  is  no  objection  in  point  of 
law,  provided  he  be  uncontradicted.  But  what  does  that  witness  undertake  to  tell 
the  Court  ?  He  undertakes  to  say,  that  these  are  ancient  farms,  and  that  the  farm  of 
Mr.  Brownhill  is  an  ancient  farm  ;  and  he  proves  it  in  this  way  :  in  answer  to  an 
interrogatory,  which  appears  to  me  to  be  a  leading  one  (and,  I  apprehend,  that  at  nisi 
prius,  no  counsel  would  be  permitted,  if  it  was  objected  to,  to  examine  his  witness  in 
chief  in  that  way,  because  it  is  putting  the  words  into  the  mouth  of  the  party),  he 
says,  he  knows  all  these  pieces  of  ground  that  lie  dispersedly  throughout  almost  the 
whole  township,  and  that  all  these  are  an  ancient  farm.  Now,  certainly,  in  order  to 
prove  that  thev  are  an  ancient  farm,  and  entitled  to  the  immunities  and  privileges  of 
an  ancient  farm,  it  would  be  essentially  necessary  to  shew,  that  although  they  may 
be  split  into  diflerent  occupations  at  present,  they  were  in  one  occupation  at  one  time. 
That  ought  to  have  been  shewn,  either  through  the  medium  of  living  testimony,  or 
of  written  documents.  It  has  occurred  to  me  in  the  course  of  my  practice,  to  see  two 
or  three  issues  of  this  kind  tried  on  the  circuit,  and  there  were  always  deeds  produced. 
I  do  not  mean  to  say,  that  evidence  of  this  kind  is  substantially  necessary ;  but  I  take 
it,  that  it  must  be  considered  as  neces.sary,  when  the  parol  testimony  does  not  establish 
unity  of  possession  ;  and  this  man  does  not  prove  that.  I  confess  also  that  I  do  not 
feel  myself  warranted  in  .saying,  that  he  has  proved  payment  in  respect  of  these 
pieces  of  land.  I  do  not  think  he  has  ;  because  non  constat  that  those  payments, 
wherever  he  obtained  them,  were  ever  made  by  the  tenant  in  respect  of  this  particular 
parcel,  which  constitutes  the  ground  now  occupied  by  this  defendant.  The  evidence 
appears  to  me  to  be  quite  unsatisfactory ;  so  unsatisfactory,  that  I  cannot  conceive 
that  a  jury  could  be  [340]  brought  to  doubt  for  a  moment,  if  it  were  laid  before  them  ; 
which  I  consider  to  be  the  test  upon  which  this  Court  must  proceed  in  granting,  or 
not  granting  an  issue. 

Decree  as  prayed  by  the  bill,  with  costs,  except  as  to  the  tithes  abandoned,  and 
the  tithe  of  gardens ;  and  with  reference  to  the  former,  the  plaintiffs  to  pay  the  costs 
up  to  the  time  of  giving  notice  of  the  abandonment ;  and  in  respect  of  the  latter,  the 
bill  to  be  dismissed  with  costs  generally.  The  decree  to  be  without  prejudice  to  any 
future  defence  the  defendants  may  be  advised  to  set  up. 


M'CLE.  341.  EVANS    V.  VEYSEY  143 


[341]    Cases  in  Equity  ix  the  Exchequer  Chamber,  and  Gray's  Inn  Hall, 
IN  Easter  Term,  5th  George  IV.  and  the  Sittings  after. 

Evans  v.  Veysey.  Gray's  Inn  Hall.  June  3d,  1824. — Leave  given  under  special 
circumstances,  to  withdraw  a  replication,  and  file  exceptions  to  the  answer  nunc 
pro  tunc. 

This  was  a  bill  for  the  specific  performance  of  an  agreement  for  the  execution  of 
a  lea.se  by  the  plaintift"  to  the  defendant,  of  a  small  estate  in  Somersetshire,  of  which 
the  former  was  seised  in  fee,  for  three  lives,  in  consideration  of  a  sum  of  11-51.  The 
agreement  took  place  in  May,  1822,  and  the  bill  and  answer  were  filed  in  1823,  and 
pre\'ious  to  October  in  that  year.  At  the  time  last  mentioned,  exceptions  to  the 
answer  were  prepared,  but  not  filed,  in  consequence  of  the  plaintiff'  learning  that  the 
defendant  had  recently  emigrated  to  America.  No  step  in  the  cause  was  subsequently 
taken  by  either  party  till  the  12th  of  May  last,  when  the  defendant's  solicitor  obtained 
an  order  to  dismiss  the  bill  for  want  of  prosecution,  unless  cause  should  be  shewn 
against  it  in  a  week.  The  plaintiff's  agent  not  having  been  able  to  procure  affidavits 
from  the  country  within  the  time  allowed  by  the  rule,  to  prevent  the  dismissal  of  the 
bill,  put  in  a  replication. 

[342]  Swanston  now  moved,  upon  notice  and  an  affidavit,  that  the  plaintifT  might 
be  at  liberty  to  withdraw  the  replication  filed,  and  file  exceptions  to  the  answer  nunc 
pro  tunc.  The  atfida\"it  was  by  the  plaintiff,  his  solicitor,  and  a  clerk  to  the  latter ; 
and  stated  that  two  of  the  deponents  believed,  and  had  been  informed,  that  the  defen- 
dant, his  wife  and  family,  had  embarked  in  August  last,  for  St.  John's  in  America ; 
that  they  intended  to  settle  there,  and  had  left  no  property  in  this  country.  And 
the  solicitor  said  also,  that  the  exceptions  were  material  to  the  plaintiff's  case,  had 
been  drawn  in  October  last,  and  had  not  been  delivered  or  filed,  solely  because 
deponent  had  thought  it  useless,  under  the  circumstances,  to  proceed  further  in 
the  cause. 

The  Lord  Chief  Baron  said,  that  he  thought  the  application  ought  to  be  granted, 
and  that  the  Court  was  of  the  same  opinion. 

Cooke,  contra,  objected  that  the  plaintiff  ought  to  have  applied  to  the  Court  for 
relief  before  putting  in  the  replication.  We  could  not  find  any  case,(a)  in  which  such 
an  order  had  been  made  as  that  asked  for. 

Lord  Chief  Baron.  You  are  not  put  in  a  worse  situation  by  granting  the 
motion,  and  these  are  special  circumstances. 

Ordered  :  plaintiff  to  pay  the  costs  of  the  application. 

[343]  R0BERT.SON  V.  Le  Mercier.  June  3d,  1824. — Where  exceptions  to  the 
-Master's  report,  that  a  further  answer  to  an  injunction  bill  was  not  impertinent, 
were  over-ruled,  and  the  report  confirmed  ;  the  Court,  under  particular  circum- 
stances, dissolved  the  injunction  immediately,  without  allowing  a  reference  back 
for  insufficiency,  and  putting  the  defendant  to  a  new  order  nisi. 

Exceptions  having  been  taken  and  allowed  to  the  answer  in  this  cause,  the  defen- 
dant's further  (and  third)  answer  was  tiled  on  the  1st  May.  On  the  first  day  of  last 
term  (May  5th),  the  defendant  obtained  the  usual  order  nisi  for  dissolving  the  injunc- 
tion against  proceeding  at  law  upon  a  bill  of  exchange,  for  which  the  bill  had  been 
brought.  On  the  11th,  the  day  preceding  that  on  which  the  order  nisi  would  have 
expired,  the  plaintiff'  obtained  an  order  to  refer  the  answer  for  impertinence ;  and  on 

(a)  In  Maddock's  Practice  (2,  350-351,  2d  ed.)  it  is  laid  down  that  the  Court  will 
not  give  leave  to  withdraw  a  replication,  unless  for  the  purpose  of  amending  the  bill ; 
and  Pott  V.  Reynolds,  3  Atk.  565,  is  referred  to  as  an  authority.  But  this  position 
does  not  appear  to  be  warranted  by  the  language  of  Lord  Haidwicke  in  that  case, 
which  was  as  follows  :  "  These  orders  are  very  rarely  granted,  unless  to  the  application 
for  leave  to  withdraw  the  replication  something  further  is  added,  as  that  the  plaintiff 
may  thereby  be  enabled  to  amend  his  bill,  or  some  reason  that  may  induce  the  Court 
to  give  the  plaintiff'  this  indulgence."  Vide  Harrison's  Ch.  Pr.  1,  302,  8th  ed. 
Cooper's  Eq.  Pleading,  328.     Lube's  Analysis  Eq.  PI.  89. 
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the  12th  shewed  that  order  for  cause,  and  the  injunction  was  continued.  On  the 
26th,  the  Master  certified  that  the  answer  was  "not  in  any  respect  impertinent."  On 
the  31st,  cross  motions  were  made;  on  the  part  of  the  defendant,  to  dissolve  the 
injunction  ;  on  the  part  of  the  plaintiff,  for  leave  to  file  exceptions  to  the  Master's 
cei'tificate.  The  former  was  refused  ;  the  latter  was  granted  ;  and  the  exceptions  were 
set  down  in  the  paper  for  argument  on  this  day.  The  defendant  having  given  fresh 
not'ce  for  this  day  of  a  motion  for  dissolving  the  injunction — 

Parker,  T.  moved  accordingly  this  morning;  but  the  Court  directed  the  motion  to 
stand  over  till  the  exceptions  should  have  been  called. 

The  exceptions  having  in  the  coui'se  of  the  day  been  called,  and  argued  by  Bligh 
for  the  plaintiff',  and  Parker,  T.  for  the  defendant,  were  overruled  with  costs,  and  also 
the  costs  of  the  reference,  and  the  Master's  certificate  was  confirmed 

Parker,  T.  then  renewed  his  motion  to  dissolve  the  injunction. 

[344]  I51igh,  contri'i,  opposed  the  motion,  and  moved  to  refer  the  answer  back 
for  insufliciency  ;  contending,  that  after  the  final  judgment  of  the  Court  had  been 
pronounced  upon  the  question  of  impertinence,  the  plaintiff  was  entitled,  as  of  course, 
to  move  for  a  reference  for  insufficiency  without  notice  (which  could  not  be  given 
while  the  former  question  was  pending)  ;  to  shew  that,  for  cause  against  dissolving 
the  injunction  ;  and  to  put  the  defendant  to  a  new  order  nisi. 

Parker,  T.  ai'gued  that  the  injunction  had  been  only  suspended  by  the  I'cference 
for  impertinence,  and  that  that  having  been  disposed  of  by  the  confirmation  of  the 
Mastei''s  report,  its  dissolution  naturally  followed  ;  and  he  cited  Fowler's  Practice 
(vide  1  Fowler,  276,  277,  2d  ed.)  as  an  authority  on  that  point. 

.  The  IjOKD  Chief  Baron  expressed  a  strong  opinion  that  the  injunction,  under 
the  circumstances  of  the  case,  ought  to  be  dissolved.  His  Lordship,  however,  referred 
to  one  of  the  Clerks  in  Court  as  to  the  pi'actice,  who  stated,  that  exceptions  to  the 
sufficiency  of  the  answei'  might  be  shewn  for  cause  against  dissolving  the  injunction. 

Garkow,  B.  I  desire  to  have  that  ascertained  to  be  a  known,  established,  and 
universal  rule  of  Court,  before  I  accede  to  it. 

Graham,  B.     It  would  be  playing  with  the  justice  of  the  Court. 

Alexander,  L.  C.  B.  (after  having  made  inquiries  among  the  other  Clerks  in 
Court  present,)  I  do  not  find  the  opinion  on  the  practice  of  the  Court  to  be  clear  and 
uniform  ;  and  the  manifest  justice  of  the  case  makes  one  doubtful  what  to  do.  There- 
fore in  this  case,  the  injunction  must  be  dissolved,  unless  the  money  be  brought  into 
Court. 

[345]  Bligh  objected  that  the  decision  would  shake  the  practice. 

Alexander,  L.  C.  B.  We  are  not  going  to  make  rules  of  practice.  The  clear  justice 
of  the  case  requii-es  what  we  have  done.* 

Exceptions  to  the  Master's  certificate  over-ruled ;  certificate  confirmed ;  and 
injunction  dissolved. 

(Before  the  Lord  Chief  Baron.) 

Between  John  Goolding  and  Others,  Creditors  of  Thomas  Browne  Calley,  Esq. 
Deceased,  Plaintiffs ;  Thomas  Haverfield  and  Elizabeth  his  Wife,  (both 
since  Deceased) ;  "Thomas  Calley,  Henry  Bullock,  and  Arabella  his  Wife; 
Clement  Tudway,  and  Elizabeth  Popp.ea  his  Wife ;  John  James  Calley 
and  James  Bradford,  the  Surviving  Executor  of  William  Peter  Calley, 
Deceased,  DefendanU. — By  Original  Bill  and  Bill  of  Revivor.  Exchequer  Chamber. 
May  11th,  1824. — A  provision  by  marriage  settlement  for  raising  portions  for 
younger  children  out  of  a  trust  term  :  provided,  that  in  case  the  father  (the  settlor) 
should,  in  his  life  time  give,  or  advance  any  sum  or  sums,  &c.  for  preferment  or 
advancement,  such  sum  or  sums,  ifec.  should  be  accounted  a  .satisfaction  pro  tanto, 
unless  he  should  declare  the  contrary  by  some  writing  under  his  hand,  attested 
by  two  or  more  witnesses. — Legacies  given  to  the  younger  children,  by  the 
father's  will,  held  to  be  an  advancement  in  his  life  time ;  that  the  will  did  not 
amount  to  the  declaration  required  by  the  clause  of  satisfaction  ;  that  if  the  legacies 
had  l)een  paid  off  first,  being  of  equal  amount  with,  they  would  have  gone  in 

*  And  the  Minute  Book  states  that  the  Court  gave  no  opinion  upon  the  practice. 
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satisfaction  of  the  portions ;  and  that  therefore  the  payment  of  the  portions  was 
a  satisfaction  of  the  legacies. 

[S.  C.  13  Price,  593.     Commented  on,  Cooper  v.  Cooper,  1873,  L.  R.  8  Ch.  813.] 

Thomas  Browne  Galley,  by  indentures  dated  the  22d  and  •23d  of  January,  1778, 
previous  to  his  intermarriage  with  Elizabeth  Rowlls,  conveyed  real  estates  to  trustees 
and  their  heirs,  to  the  use  of  himself  for  life,  remainder  to  trustees  to  preserve  con- 
tingent remainders ;  remainder  to  the  intent  that  E.  R.  should,  in  case  she  survived 
him,  receive  a  jointure  of  5001.  a  year  for  her  life,  and  subject  [346]  thereto,  to  the 
use  of  trustees  for  one  thousand  years  ;  remainder  to  the  use  of  the  first  and  other  sons 
of  the  intended  marriage  successively  in  tail  male  ;  remainder  to  T.  B.  C,  his  heirs  and 
assigns  for  ever  ;  and  it  was  declared,  that  the  trustees  last  mentioned  should  stand 
possessed  of  the  term  for  securing  the  jointure,  and  upon  trust,  in  case  there  should  be 
two  or  more  younger  children  of  the  marriage,  after  the  decease  of  the  said  T.  B.  C, 
or  in  his  life-time,  if  he  should  so  direct  by  any  deed  or  writing  under  his  hand, 
attested  by  two  or  more  witnesses,  to  raise  the  sum  of  10,0001.  for  the  portions  of  such 
two  or  more  children,  to  be  paid,  and  allotted  to,  and  among  them,  in  such  shares 
and  proportions,  and  in  such  manner  and  form,  and  to  be  paid,  and  payable  at  such 
ages,  days,  and  times,  and  subject  to  such  limitations  over,  (such  limitations  being  for 
the  benefit  of  some  or  one  of  them,)  as  the  said  T.  B.  C,  at  any  time  during  his  life, 
by  any  deed  under  his  hand  and  seal,  or  by  his  last  will  and  testament,  to  be  executed 
in  the  presence  of,  and  attested  by  three  or  more  credible  witnesses  (such  deed  or  will 
to  be  executed  six  months  at  least  before  the  decease  of  the  said  T.  B.  C.)  should 
direct  oi-  appoint ;  and  in  default  of  appointment,  to  be  equally  divided  between  all 
such  children,  share  and  share  alike ;  to  vest  in  sons  at  the  age  of  twenty-one  years, 
and  in  daughters  at  that  age,  or  marriage  ;  with  power  for  the  trustees  to  raise  any  part 
of  such  portions,  not  exceeding  one-third  part,  for  placing  out  such  younger  son  or  sons 
in  business,  or  otherwise  for  the  benefit  or  advancement  of  any  of  such  younger  child 
or  children,  notwithstanding  his,  her,  or  their  portion  or  portions  should  not  be  then 
payable.  And  upon  further  trust,  to  raise  out  of  the  rents  and  profits  of  the  said 
premises,  for  the  maintenance  and  education  of  such  yo\inger  children,  such  yearly  sums 
as  the  said  T.  B.  C.  liy  deed  or  will  should  appoint;  and  in  default  of  appointment, 
then  as  the  .said  trustees,  or  the  survivor,  his  executors,  &:c.  should  think  tit,  not  [347] 
exceeding  the  interest  of  the  portions  of  such  children  respectively,  at  4  per  cent,  per 
annum.  And  it  was  thereby  provided,  that  in  case  the  said  T.  B.  C  should,  in  his  life 
time,  give  or  advance  any  sum  or  sums  of  money,  lands,  tenements,  goods,  or  chattels, 
for  preferring  or  advancing  any  of  the  said  children  in  the  world,  or  for  placing  him 
or  them  in  any  business  or  employment,  or  for  the  benefit  or  advancement  of  any  of 
the  said  younger  children  in  marriage  or  otherwise,  such  sum  or  sums,  (%c.  should  be 
accounted  a  satisfaction  pro  tanto,  unless  the  settlor  should  declare  the  contrary  by 
some  writing  under  his  hand,  attested  by  two  or  more  witnesses. 

The  marriage  having  taken  place,  T.  B.  C.  died  in  January,  1791,  leaving  the  afore- 
said Thomas  C'alley,  his  eldest  son  and  heir  at  law,  and  the  defendants,  A.  Bullock, 
E  P.  Tudway,  I.  J.  Galley,  and  W.  P.  Galley  (since  deceased),  all  under  age,  his  younger 
children,  without  having  made  any  appointment  among  the  latter  of  the  portions  pro- 
vided for  them  by  the  settlement.  I3y  his  will,  dated  the  25th  January,  1791,  he 
desired  that  his  debts  and  legacies  should  be  fully  paid  by  his  wife,  whom  he  appointed 
his  sole  executrix,  and  for  that  purpose  he  devised  unto  her,  her  heirs  and  assigns  for 
ever,  a  copyhold  estate  of  inheritance,  called  Coekroad,  and  messuages,  lands,  &c  situate 
at  Ghiseldon,  and  other  messuages,  situate  at  Overtown,  (then  in  the  possession  of  a 
tenant  for  life,  since  deceased,)  and  all  his  manor,  messuages,  &c.  situate  at  Lavington 
(none  of  which  property  was  comprised  in  the  marriage  settlement),  upon  trust,  in  the 
first  place,  to  sell  the  manoi'  for  payment  of  his  debts  and  incumbrances  ;  and  in  case 
that  estate,  together  with  his  personal  property,  should  be  insufficient  to  discharge  all 
his  debts  and  legacies,  then,  in  the  next  place,  to  sell  the  estate  of  Coekroad  for  that 
purpose  ;  and  after  payment  of  all  his  debts,  legacies,  and  funeral  expences,  in  trust, 
as  to  the  estates  at  Ghiseldon  and  Overtown,  to  the  use  of  [348]  his  eldest  son,  his 
heirs  and  assigns  for  ever,  he  paying  thereout  the  sums  of  25001.  which  he  gave  to 
each  of  the  daughters,  on  their  attaining  the  age  of  twenty-one  years,  or  day  of 
marriage,  which  should  first  happen  respectively  ;  and  the  sum  of  25001.  to  his  son 
J.  J.  G.,  on  his  attaining  the  age  of  twenty-one  ;  and  also  the  sum  of  15001.  which 
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he  gave  to  his  youngest  son,  on  his  attaining  the  same  age ;  and  as  to  the  estate  of 
Cockroad,  in  case  it  weie  not  sold,  he  devised  that  also  to  his  youngest  son,  his  heirs 
and  assigns  for  ever ;  and  in  case  it  should  be  sold,  then  he  gave  unto  him  the  further 
sum  of  10001.  And  the  testator,  after  some  pecuniary  legacies,  bequeathed  the  residue 
of  his  personal  estate  to  his  wife. 

The  widow  intermarried  with  the  defendant  Haverfield  in  March,  179-5. 

The  original  bill  was  filed  for  an  account  of  the  debts  due  to  the  plaintiffs,  and  the 
other  creditors  of  the  testator;  an  account  of  his  personal  estate  and  effects,  and  their 
application  in  payment  of  the  debts,  and  if  they  should  not  be  suflicient,  for  a  sale  of  a 
sufficient  part  of  the  real  estates  devised  for  that  purpose.  The  younger  children,  by 
their  answer,  after  stating  so  much  of  the  will  as  contained  the  bequests,  claimed  such 
interest  and  benefits  under  the  will  as  therein  stated,  exclusive  of,  and  without 
pi'ejudice  to  their  claim  to  10,0001.  charged  upon  the  estates  in  the  marriage  settlement. 
By  the  decree  made  upon  the  hearing,  it  was  referred  to  the  Deputy  Remembrancer 
to  take  an  account  of  the  personal  estate,  and  of  the  rents  and  profits  of  the  real  estate 
come  to  the  hands  of  the  defendants,  J.  Haverfield  and  Elizabeth  his  wife,  or  either  of 
them,  and  of  the  debts  due  to  the  plaintiffs,  and  the  other  creditors,  and  of  the  debts, 
legacies,  and  funeral  expenses,  with  the  usual  directions.  The  Deputy  Remembrancer, 
by  his  report,  dated  1 2th  December,  1808,  besides  stating  the  results  of  the  other 
accounts  referred  to  him,  certified  that  the  sum  of  67-521.  18s.  9d.  was  due  to  E  Haver- 
field, [349]  on  balance  of  her  account  in  respect  of  the  testator's  real  and  personal  estate, 
which  arose  from  her  having  paid  out  of  her  own  monies  the  sum  of  16451.  5s.  6d.  on 
account  of  the  interest  of  specialty  debts,  and  of  the  funeral  expences,  and  debts  not 
bearing  interest ;  and  the  sum  of  51071.  13s.  3d.  on  account  of  specialty  debts  bearing 
interest,  over  and  above  the  real  and  personal  assets  which  came  to  her  hands ;  and 
that  the  legacies  bequeathed  to  the  younger  children  remained  unpaid. 

The  portions  charged  upon  the  settled  estates  in  favour  of  the  younger  children 
were  paid  and  .satisfied,  the  interest  of  them  having  been  applied  for  their  maintenance 
from  their  father's  decease.  By  the  decree  made  upon  the  hearing,  for  further  direc- 
tions, on  the  19th  June,  1809,  a  sale  was  directed,  in  the  first  place,  of  certain  turn- 
pike securities,  and  of  the  estate  of  Cockroad,  and  then  of  the  other  estates 
successively  devised  for  payment  of  the  debts,  until  a  fund  should  be  raised  sufficient 
to  pay  the  taxed  costs  of  the  suit,  and  the  debts  reported  due.  And  it  was  ordered, 
that  the  Deputy  Remembrancer  should  pay  the  plaintiffs  and  the  other  creditors  ihe 
several  sums  reported,  and  to  be  reported  due  to  them  respectively  (with  certain 
exceptions).  And  it  was  thereby  declared,  that  the  decree  was  to  be  without  prejudice 
to  the  claims  of  the  defendant,  E  H.  to  stand  in  the  place  of  bond  creditors,  whose 
debts  had  been  paid  by  her,  over  and  above  what  she  had  received  on  account  of  the 
testator's  real  and  personal  estate,  against  the  other  defendants  ;  and  that  the  said 
decree  was  to  be  without  prejudice  to  the  claims  of  any  or  either  of  the  said  defen- 
dants, as  against  one  another.  E.  H.  died  in  January,  1812,  having  bequeathed  her 
residuary  personal  estate  to  the  three  surviving  younger  children  ( W.  P.  C,  the  youngest 
having  died  in  January,  1808)  share  and  share  alike,  for  their  separate  use,  and  to 
their  children,  if  any,  after  their  decease  ;  or,  if  they  had  no  children,  to  their  own 
disposal ;  and  named  the  eldest  [350]  son  executor.  The  turnpike  securities,  and  the 
estates  of  Cockroad  and  at  Lavington,  were  sold ;  and,  in  pursuance  of  another  order 
in  the  cause,  made  in  January,  1822,  the  whole  principal  and  interest  due  in  respect 
of  the  debts  of  the  testator,  except  the  interest  on  the  balance  reported  due  to  E.  H., 
were  fully  paid  and  satisfied.  A  balance  was  left  standing  on  the  credit  of  the  cause, 
out  of  which  the  principal  and  interest  due  on  the  legacies,  except  those  to  the 
younger  children,  was  about  to  be  paid.  In  consequence  of  that,  the  younger  children, 
the  husbands  of  the  daughters,  the  trustees  in  their  marriage  settlements,  and  the  sur- 
viving executor  and  trustee  of  the  will  of  W,  P.  C,  presented  a  petition,  praying  that 
the  eldest  son  might,  as  the  executor  of  his  mother,  be  declare  1  to  be  entitled  to 
stand  in  the  place  of  the  bond  and  specialty  creditors  of  the  testator,  whose  debts  she 
had  paid  off  without  having  had  assets  applicable  thereto ;  that  it  might  be  referred 
back  to  the  Master,  to  inquire  what  bond  or  specia'tj^  debts  had  been  so  paid  off  by 
the  mother,  and  to  compute  interest  thereon  from  the  time  the  same  were  so  respec- 
tively paid  oft',  after  the  rate  of  interest  such  debts  respectively  carried,  distinguishing 
how  ranch  of  such  interest  had  accrued  due  since  her  death.  That  the  legacies 
bequeathed    to  the  younger   children,  might  be  declared  to  be   charged   upon,  and 
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payable  out  of  the  estates  at  Chiseldon  and  Overtown,  in  the  will  mentioned,  &c. ; 
that  the  Master  might  be  directed  to  proceed  to  a  sale  of  the  estates  at  Chiseldon  and 
Overtown,  or  so  much  thereof  as  should  be  considered  necessary  for  satisfying  the 
interest  on  the  specialty  debts  paid  off  by  the  executrix,  and  the  principal  and  interest 
due  on  the  legacies,  &c.  :  and  that  the  produce  might  be  paid  into  the  bank,  &c. 

The  petition  now  came  on  for  hearing;  and  the  only  question  was,  whether  the 
younger  children  sur\'i\'ing,  and  the  representatives  of  the  one  deceased,  were  or  were 
not  [351]  entitled  to  receive  the  legacies  bequeathed  to  them  by  their  father's  will,  in 
addition  to  the  portions  provided  for  them  bj'  his  marriage  settlement. 

.Ier\'is,  Glyn,  and  Knight,  for  the  petitioners. 

Fonblanque,  Martin,  H.,  AVilbraham,  and  Pitt,  for  the  defendant,  T.  Galley. 

Two  preliminary  objections  were  taken  ;  first,  that  the  question  stated  could  not 
regularly  be  raised  in  this  suit,  which  was  a  mere  creditors'  suit.  To  this  it  was 
answered,  that  the  younger  children  had  been  made  defendants  to  the  bill  for  no  other 
reason  than  because  they  were  interested  in  the  devised  estates  in  respect  of  the 
legacies  :  that  the  original  decree  directed  an  account  of  the  legacies,  which  a  mere 
creditors'  suit  never  did  ;  and  having  stood  many  years,  and  been  acted  on  in  many 
wa^'s,  must  now  be  admitted  to  be  right.  The  Ld.  C.  Baron  was  of  opinion,  that  if 
that  objection  had  been  made  at  the  time  the  decree  was  pronounced,  there  would 
have  been  a  great  difficulty  in  sustaining  it ;  but  that  after  having  been  acquiesced  in, 
and  acted  on  for  such  a  length  of  time,  it  must  now  be  followed  up  if  necessary. 

It  was  secondly  objected,  that  certain  incumbrancers  on  the  Overtown  estate 
ought  to  be  before  the  Court ;  but  that  objection  also  was  overruled,  and  the  hearing 
proceeded. 

In  support  of  the  petition. — It  is  to  be  considered,  Istly,  how  the  case  would  have 
stood,  if  the  clause  of  satisfaction  in  the  settlement  had  been  omitted  ;  ■2dly,  how  it 
stands  upon  the  words  of  that  clause  ;  3dly,  supposing  it  to  be  held,  that  a  legacy  is 
an  advancement  in  the  life  time  of  the  party,  whether  the  will  does  not  amount  to 
the  declaration  required  by  the  settlement,  that  such  advancement  was  not  to  be 
accounted  a  satisfaction  of  the  portions.  Istly,  independently  of  the  proviso,  the 
legacies  would  [352]  have  been  accumulative ;  for  the  word  portion  is  not  used  in 
the  will :  there  is  nothing  to  shew  that  the  legacies  were  meant  as  portions ;  and  a 
decision  against  accumulation  would  not  go  in  ease  of  the  testator's  own  estates,  but 
would  be  simply  for  the  benefit  of  the  eldest  son.  Now,  there  is  no  case  in  the  books, 
as  between  a  portion  and  a  subsequent  legacy,  where  those  conditions  do  not  take 
place,  in  which  the  legacv  has  been  held  a  satisfaction  of  the  portion.  In  the  great 
majority  of  the  cases,  particularly  in  IVairen  v.  IFarren  (1  Bro.  C.  C.  305),  Sjiarkes  v. 
Ciitor  (.3  Ves.  J.  530).  and  Lee  v.  D' Aranda  and  Cox  {\  Yes.  1.  3  Atk.  419),  the  principle 
of  exoneration  was  acted  on,  because  that  freed  the  testator's  own  estates.  On  the 
supposition  now  made,  the  case  would  be  perfectly  new,  and  clear  of  all  authorities. 

■2dly.  The  question  upon  the  effect  of  the  proviso  of  satisfaction  is  whether  the 
testator's  intention  was,  that  the  legacies  should  go  in  satisfaction  of  the  portions. 
That  is  not  to  be  presumed  ;  because  there  are  strong  discrepancies  between  the 
settlement  and  the  testament  The  portions  were  absolute  provisions,  certain  in 
amount  and  time  of  enjoyment;  the  legacies  were  conditional,  and  uncertain  in  value 
and  time  of  payment.  They  were  not  given  absolutely  and  at  all  events,  but  only 
conditionally,  and  after  the  debts  should  be  paid  out  of  the  devised  estates.  Though 
there  might  be  a  sufficiency  to  satisfy  them  in  the  whole,  or  in  part;  yet  the  time 
was  necessarily  uncertain,  one  of  the  estates  (Overtown)  on  which  they  were  charged 
being  reversionary  property.  And  the  legacy  to  the  youngest  was  subject  to  the 
additional  uncertainty,  that  it  could  not  be  ascertained  how  much  he  was  to  receive, 
until  it  should  be  known  whether  the  Cockroad  estate  was  to  be  sold.  The  words 
"give  or  advance,"  override  the  whole  of  the  clause  in  question  ;  and  they  are  to  be 
construed  by  the  preceding  words,  "in  his  life  time."  The  [353]  proviso  does  not 
include  the  "word  "leave,"  like  that  in  Blmdy  v.  Widmore  (1  P.  W.  324),  nor  the 
words  "or  at  the  time  of  his  death,"  like  that  in  Pdchnian  v.  Morgan  (1  Bro.  C.  C.  63. 
2  Bro.  C.  C.  394).  In  Oiulow  v.  Michell  (18  Ves.  J.  490),  it  was  held,  that  a  devise 
by  will  was  a  pro\dsion  in  the  life  time  of  the  testator ;  but  that  decision  may  be 
questioned.  The  facts  of  the  case  do  not  warrant  the  general  position  laid  down  by 
the  Master  of  the  Rolls  ;  and  his  Honour  admitted,  that  the  only  authority  for  it 
was  the  implied  one  of  Leake  v.  Leake  {\0  Ves.  J.  489),  which  by  no  means  supports 
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the  proposition  he  assumed.  And  the  expressions  there  stated,  "it  is  truly  said,  that 
a  provision  by  will  is  to  be  considered  as  an  advancement  in  the  life  time  of  the  party — 
that  has  been  repeatedly  decided,  and  is  not  to  be  disturbed,"  could  not  have  been 
used  by  the  Lord  Chancellor.  For  Sir  W.  Grant,  immediately  after  says,  "  I  confess 
I  have  not  been  able  to  find  any  case  in  which  that  question  has  been  distinctly 
decided."  If  the  language  of  Lord  Eldon  had  been  correctly  reported,  there  would 
have  been  no  difficulty  in  finding  such  a  case.  The  principle  in  question  was  not 
necessary  to  the  determination  in  Onshw  v.  Michell,  where  the  circumstances  were 
very  peculiar.  Those  two  cases  are  no  authorities  to  prevent  a  Court  of  Equity  from 
saying,  that  a  provi.sion  by  will  is  not  an  advancement  in  the  life  time  of  the  party. 
Pugh  V.  Thr  Duke  of  Leech  is  perfectly  distinguishable  from  the  present  case.(e) 

The  most  material  cases  referred  to  in  Onslmv  v.  Michell,  besides  those  already 
stated,  were  Hinehliffe  v.  Hinchliffe  (3  Ves.  J.  516),  and  Twmlen  v.  Tivisden  (9  Ves.  J. 
413).  In  the  first,  the  rule  laid  down  by  Lord  Alvanley,  as  to  satisfaction  of  a  portion 
by  a  legacy,  was,  "  that  there  must  be  some  express  evidence,  or  at  least  a  strong 
presumption,  that  the  testator  [354]  intended  it  as  such."  In  the  second,  the  words 
of  Lord  Eldon  are  correct,  and  agreeable  to  all  the  former  authorities  ;  but  they  are 
completely  at  issue  with  what  is  atti'ibuted  to  him  in  Leake  v.  Leake.  In  Tivifden  v. 
Twisden  it  was  held,  that  personal  property  coming  to  a  child  under  the  intestacy  of 
the  father,  was  not  a  satisfaction  of  a  portion  provided  by  a  will,  which  contained  one 
of  these  provisos.  In  principle,  there  is  no  diflference  for  the  present  purpose,  between 
a  sum  of  money  devolving  under  an  intestacy,  and  given  by  a  will.  In  the  former 
case,  a  man  must  be  supposed  cognizant  of  the  distribution  which  the  law  will  make 
of  his  effects,  and  to  allow  it  to  make  a  will  for  him.  If  that  is  not  to  operate  as  a 
satisfaction,  there  is  no  reason  why  a  will  made  by  himself  should  have  such  an  effect. 

3dly.  Supposing  the  legacies  to  be  advancements  in  the  life  time  of  the  testator 
in  this  case,  he  has  by  the  will  made  the  declaration  requii-ed  by  the  proviso.  In 
Leake  v.  Leake  it  was  admitted  that  a  certain  foi'm  of  words  is  not  necessary  for  that 
purpose.  There  are  expressions  from  which  the  Court  can  collect  a  plain  intention, 
that  the  provisions  given  by  the  will  were  to  be  accumulative,  and  that  is  a  sufficient 
declaration  within  the  proviso.  In  every  point  of  view,  therefore,  the  parties  are 
entitled  to  have  the  legacies  raised. 

For  the  eldest  son,  the  cases  of  Ridiman  v.  Morgan,  IVarren  v.  Warren,  Leake  v. 
Leake,  Ttvisdenv.  Twmlen  Hinchliffe  v.  Hinchliffe,  Pye,  Ex  parte,  Dvbost,  Exjmrte  (18Ves.  J. 
L51),  Jesson  v.  Jesson  (2  Vern.  2.55),  and  Onslow  v.  Michell,  were  referred  to,  and  relied 
on.  And  it  was  contended,  that  the  last  alone,  being  an  affirmative  decision  on  the 
abstract  question,  whether  a  provision  by  will  was  an  advancement  in  the  life  time  of 
the  party,  was  abundant  authority  against  the  petitioners.  In  that  case,  as  well  as 
the  case  at  bai',  [355]  the  word  portion  did  not  occur  in  the  will,  yet  the  legacy  was 
held  a  .satisfaction  of  the  portion  pro  tanto  ;  and  the  circumstance  on  which  such  stress 
had  been  laid,  as  being  peculiar  to  this,  namely,  that  the  eldest  son  would  take  the 
benefit  of  the  legacies,  if  they  should  be  held  to  have  been  already  satisfied,  was  one 
to  be  found  in  all  the  cases  which  had  been  determined  in  his  favour.  All  the 
authorities  were  in  favour  of  the  eldest  son ;  and  so  was  the  general  doctrine  on  the 
subject  of  double  poitions,  for  there  was  a  general  leaning  in  the  Court  against  them — 
a  presumption  not  to  be  rebutted  but  by  special  and  strong  grounds ;  whereas  all  the 
circumstances  in  the  present  instance  justified  it. 

Jervis,  in  reply,  insisted  that  the  question  was  a  question  of  intention,  and  of 
intention  only ;  that  the  former  cases  were  all  distinguishable  from  this ;  and  that 
they  by  no  means  supported  the  geneial  proposition  which  had  been  pressed. 

The  case  stood  over  for  judgment  till  this  day. 

Gray's  Inn  Hall.  June  11. — Lord  C.  Baron.  I  apprehend  that  the  first  part  of 
this  petition  (which  his  Lordship  had  previously  stated)  is  quite  of  course.  The  next 
part  of  its  prayer  refers  to  the  legacies  given  by  the  will  of  T.  B.  Caliey,  and  raises 
the  main  question  that  was  argued.  It  is  in  efifect  a  question  of  double  portions  ;  and 
it  appears  to  me,  after  a  great  deal  of  consideration,  that  this  case  does  not  turn  so 
much  upon  any  general  rale  as  upon  its  own  particular  circumstances — upon  the 
particular  provisions  made  for  the  events  which  have  happened.  This  is  certainly  not 
a  case  of  satisfaction  of  a  covenant,  or  of  that  nature ;    it  is  strictly  one  of  double 

(e)  1  B.  C.  C.  66,  note.     6  Bro.  P.  C.  ed.  Toml.  125. 
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portions.     I  have  no  occasion,  and  I  do  not  mean,  to  refer  to  any  of  the  cases  in  which 
the  general  question  arises.     On  that  point  I  need  [356]  only  say,  that  there  is  in  the 
Court  what  is  called  a  leaning  against  double  portions  for  children.    All  the  cases  that 
have  been  decided,  whether  in  favour  of  the  double  portions,  or  against  them,  have 
admitted  that  prima  facie  a  child  is  not  entitled  to  receive  both  provisions.     But  the 
question  is  one  of  intention,  and  the  prima  facie  rule  is  liable  to  be  controuled  by 
circumstances.     The  phrase,  that  the  Court  leans  against  double  portions,  means  only 
this— that  prima  facie  a  child  cannot  have  both ;  and  that  if  he  be  entitled  to  both, 
that  title  must  depend  on  some  special  circumstances  or  other,  to  be  found  on  the  face 
either  of  the  settlement  or  of  the  will,  or  other  instrument  making  the  provisions, 
whatever  it  may  be.     Here  the  parties  themselves  have  provided  for  the  events  which 
have  occurred,  and  what  ought  to  be  done  on  the  prayer  of  this  petition  must  turn  on 
the  construction  and  effect  of  their  own  provisions.     [His  Lordship  having  stated  the 
several  clauses  in  the  settlement  to  which  the  argument  applied,  proceeded.]     They 
have,  therefore,  made  an  express  stipulation  in  this  marriage  contract,  and  for  the 
benefit  of  the  eldest  son,  in  which  they  have  had  in  view  the  younger  children  taking 
other  benefits  than  those  provided  for  them  by  the  settlement,  and  have  expressly 
declared,  that  those  benefits  should  be  in  satisfaction  of  the  provision  made  by  this 
settlement,  unless  T.  B.  Galley  should  declare  the  contrary  by  some  writing  under  his 
hand  and  seal,  attested  by  two  or  more  credible  witnesses.     There  were.four  younger 
children  of  this  marriage,  and  T.  B.  C.  by  his  will  gave  real  estates,  charging  them 
with  the  payment  of  his  debts,  and  for  other  purposes;    and  he  gave  the  residue  of 
those  estates  to  the  use  of  his  eldest  son,  Thos.  Galley,  his  heirs  and  assigns  for  ever, 
he  paying  thereout  the  sum  of  2.5001.  to  his  daughter  Arabella,  one  of  the  younger 
children,  on  her  attaining  the  age  of  twenty-one  years,  or  the  day  of  her  marriage. 
And  then  he  proceeded  to  direct,  that  the  devisee  of  these  [357]  real  estates  should 
pay  equal  sums  of  25001.  to  the  other  children,  except  the  youngest,  Wm.    Peter 
Galley,  to  whom  he  gave  only  15001.  at  first,  and  then,  on  a  particular  contingency, 
he  gave  him  lOOOl.  more,  making  his  legacy  also  equal  to  the  legacy  of  the  others, 
that  is,  25001.     The  question  is,  \vhether  this  provision  by  the  will  for  these  younger 
children,  is  within  the  terms  of  the  proviso  in  the  settlement, — a  giving  or  advancing 
in  the  life  time  of  T.  B.  Galley,  for  the  benefit  of  his  younger  children.     Now  I  feel  it 
quite  impossible  for  me,  when  1  consider  what  has  been  said  and  done  on  this  subject, 
to  hold,  that  a  provision  by  will  is  not  a  gift  or  advancement  in  the  life  time  of  the 
testator.     I  will  not  venture  at  all  into  the  principle,  but  I  feel  that  I  should  do 
extremely  wrong  if  I  did  not  hold  myself  bound  by  the  authorities  which  have  been 
stated.     In  the  case  of  Leake  v.  Leake,  the  Lord  Chancellor  uses  these  words :  "  The 
next  consideration  is,  whether  the  provision  by  the  will,  as  to  all  the  real  and  personal 
estate,  is  a  satisfaction  entirely  of  all  the  younger  children  could  claim.     It  is  truly 
said,  that  a  provision  by  will  is  to  be  considered  as  an  advancement  in  the  life  time  of 
the  party  ;  that  has  been  repeatedly  decided,  and  is  not  to  be  disturbed."     Now,  if  it 
rested  on  this  case,  I  should  feel  myself  extremely  embarrassed,  if  I  thought,  that  in 
justice,  I  ought  to  disturb  that  which  the  Lord  Chancellor  had  .said  ought  not  to  be 
disturbed,  and  which  has  been  so  repeatedly  decided.     If  it  rested  only  there,  I  do 
not  think  that  I  ought  to  examine  into  the  principle  of  this  proposition,  and  consider 
whether  my  Lord  Chancellor  was  mistaken.     But  I  may  observe  that  on  that  occasion 
the  general  feeling  of  the  whole  Court,  including  persons  certainly  of  the  greatest 
talents,  and  of  the  greatest  knowledge,  must  have  been  the  same.     It  is  quite  clear 
that  Sir  Samuel  Romilly,  in  arguing  that  case,  had  the  same  impression,  because  being 
for  the  plaintiff,  he  had  a  strong  interest  in  impugning  this  proposition  ;  but  [358J 
instead  of  doing  so,  he,  Mr.  HoUist  and  Mr.  Utterson  set  out  with  admitting  it,  and 
say,  that  the  plaintiffs  cannot  contend  against  it  after  Richman  v.  Morgan,  and  Twisden 
V.  Ticisden.     I3ut  in  order  to  get  at  the  result  they  were  aiming  at,  they  go  on  to  take 
another  distinction,  and  to  shew  that  the  proposition  does  not  apply  to  the  particular 
case  which  they  had  to  argue  :  and  it  is  quite  obvious,  from  the  line  of  argument 
pursued,  that  this  seemed  to  those  very  able  counsel  to  be  a  settled  rule.     Therefore 
I  cannot  at  all  doubt,  that  if  it  depended  on  this  case  only,  it  would  not  become  me  to 
disturb  that  point.     But  it  does  not  rest  here  ;  for  a  question  of  the  same  kind  came 
before  Sir  W.   Grant  afterwards,  in  Onslow  v.  Michell.      This  case  was  also  stated 
there  ;  and  what  Sn-  W.  Grant  says  upon  this  point,  is — "  in  L'uke  v.  Lcakc,  the  counsel 
for  the  younger  children  seem  to  have  admitted,  that  the  provision  by  the  will  must 
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be  considered  as  a  portion  given  in  the  life  time  of  the  father.  The  Lord  Chancellor 
first  examines  whether  any  other  advancement  than  upon  marriage  was  to  go  in 
satisfaction  of  the  portion,  and  then  says,  '  the  next  consideration  is,  whether  the 
provision  by  the  will,  as  to  all  the  real  and  personal  estate,  is  a  satisfaction  entirely  of 
all  the  younger  children  could  claim.  It  is  truly  said,  that  a  provision  by  will  is  to 
be  considered  as  an  advancement  in  the  life  time  of  the  party  :  that  has  been  repeatedly 
decided,  and  is  not  to  be  disturbed.'"  Then  Sir  W.  Grant  goes  on  to  say,  "I  confess 
I  have  not  been  able  to  find  any  former  case  in  which  that  question  had  been  distinctly 
decided  ;  but  the  case  itself  does  involve  in  it  such  a  decision  ;  for  the  only  ground 
upon  which  the  provisions  made  by  the  will  were  held  not  to  be  advancements  within 
the  terms  of  the  proviso  was,  that  the  will  amounted  to  a  declaration,  that  they  should 
not  be  so  considered.  In  the  absence  of  such  a  declaration,  it  seems  clear  that  the 
determination  would  have  been  the  other  way."  And  then,  in  deciding  the  case 
before  him,  he  says,  [359]  "  upon  the  authority  of  the  case  of  Leake  v.  Leake,  and 
what  I  conceive  to  be  the  fair  sense  of  this  settlement,  the  portion  must  be  considered 
as  satisfied  pro  tanto  by  the  legacy  of  40001."  I  should  think  it  therefore  in  the 
highest  degree  improper  if,  in  opposition  to  such  authority,  I  were  to  say  that  this  is 
a  question  which  I  am  now  to  consider.  I  do  not  profess  to  go  back  into  the  principles 
of  the  rule;  but  I  think  myself  bound  by  the  authority  of  these  cases,  and  by  the 
opinion  which  the  reporter  states  those  great  persons  held  of  it :  and  therefore  I  must 
hold,  that  a  gift  by  will  is  a  gift  or  advancement  in  the  life  time  of  the  testator.  It 
was  held,  that  a  mere  intestacy  would  not  do  so  ;  but  this  is  a  gift  by  will. 

The  onl}^  remaining  point  to  be  considered  is,  whether  the  claim  of  the  younger 
children  can  be  sustained  upon  the  argument  that  has  been  used  upon  this  other 
provision,  that  the  advanced  sum  or  sums  should  be  accounted  a  satisfaction  of  the 
portions  pro  tanto,  "  unless  the  said  T.  B.  U,  should  declare  the  contrary  by  some 
writing  under  his  hand,  attested  by  two  or  more  witnesses."  As  there  was  no  express 
writing  of  that  nature,  it  was  necessary  to  contend,  and  it  was  so  contended,  that  this 
will  did  amount  to  such  a  declaration — a  declaration  to  the  contrarj'  by  writing  under 
his  hand,  attested  by  two  or  more  witnesses.  The  will  is  attested  by  three  witnesses, 
and  it  is  certainly  under  his  hand,  and  if  1  could  find  any  thing  there  that  at  all 
touched  this  provision,  I  should  give  it  a  very  grave  consideration.  But,  I  confess,  I 
find  nothing  like  it.  It  appears  to  me  impossible,  gravely,  and  with  any  hopes  of 
success,  to  contend,  that  this  will,  which  does  nothing  on  the  subject  but  give  these 
legacies  of  25001.  to  the  three  eldest  of  the  children,  and  25001.  conditionally  ;  and,  at 
all  events,  15001.  to  the  youngest,  is  a  declaration  of  the  description  required  by  the 
settlement.  There  is  no  one  word  in  it  which  points  at  such  a  declaration  :  there  is 
nothing  but  a  mere  gift.  And  if  this  amounted  to  such  a  de-[360]-claratiou,  I  can 
hardly  imagine  any  gift,  devise,  or  bequest  which  would  not.  The  consequence  is, 
that  I  am  clearly  of  opinion,  those  children  are  not  entitled  to  this  double  provision. 
They  have  received  their  portions,  and  therefore  they  cainiot  now  make  a  claim  to  the 
legacies.  It  cannot  make  a  diS'erence  in  this  question,  whether  the  legacies  are  paid 
first,  or  the  portions  first,  if  it  be  clear  that  they  were  not  to  be  accumulative.  If  the 
legacies  had  been  paid  first,  it  is  clear  that  they  must  have  gone  in  satisfaction  of  the 
portions  :  it  must  be  equally  clear,  that  having  received  the  portions,  they  cannot  be 
entitled  to  the  legacies.  Consequently,  I  must  dismiss  so  much  of  the  petition  as 
prays  that  these  legacies  may  be  raised — but  certainly  without  costs. 

"Declare  that  the  legacies  which  the  petition  prays  should  be  raised,  ought  not 
now  to  be  raised.  Dismiss  so  much  of  the  petition  as  prays  that  these  legacies  may 
be  raised,  but  without  costs.     The  rest  of  the  prayer  of  the  petition  granted." 

End  of  Easter  Term,  and  the  Sittings  after. 

[361]    Cases  in  Law  and  Equity,  Argued  and  Determined  in  the  Court  of 
Exchequer,  Trinity  Term,  5th  Geo.  IV. 

Memoranda. 

In  Easter  Term,  William  St.  Julien  Arabin,  and  Thomas  Wilde,  of  the  Inner 
Temple,  Esqrs.  Barristers  at  Law,  were  called  to  the  degree  of  Serjeant,  and  gave  rings 
with  the  motto  "Kegi  regnoque  fidelis." 
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In  this  Term,  Stephen  Gaselee,  one  of  his  Majesty's  counsel,  and  Robert  Spankie, 
of  the  Inner  Temple,  Esqrs.  and  John  Adams,  of  the  Middle  Temple,  Esq.,  were  called 
to  the  degree  of  Serjeant.  The  motto  on  their  rings  was  — "Bonis  legibus,  judiciis 
gravibus." 

And  Mr.  Serjeant  Gaselee  was  appointed  one  of  the  Judges  of  the  Court  of 
Common  Pleas,  in  the  I'oom  of  Mr.  Justice  Richardson,  who  had  resigned  in  the 
preceding  vacation. 

[362]    Exchequer  of  Pleas. 

Rex  v.  Taylor.  June  22d,  1824:. — At  the  sale  of  premises,  the  vendor  invited  each 
bidder  to  put  down  two  sums  on  a  slip  of  paper;  and  upon  collating  such 
biddings,  he  whose  paper  contained  the  highest  bidding  was  to  be  declared  the 
purchaser,  at  the  lowest  of  the  two  sums,  if  that  exceeded  the  highest  of  any 
other  bidder  :  Held,  that  this  was  a  sale  by  auction  within  the  19  Geo.  3,  c.  56, 
and  that  the  vendor  incurred  the  penalty  for  acting  as  an  auctioneer  without  being 
licensed,  &c.  although  the  purchase  was  never  completed. 

[S.  C.  13  Price,  636.] 

The  defendant  had  been  convicted  in  the  penalty  for  acting  as  an  auctioneer, 
without  having  obtained  a  license  and  complied  with  the  other  conditions  of  the 
19  G.  3,  c.  56.  The  information  was  tried  before  Mr.  Baron  Hullock,  sitting  for  the 
Lord  Chief  Baron,  who  gave  the  defendant  liberty  to  move  to  set  aside  the  verdict, 
upon  two  objections  taken  at  the  trial ;  first,  that  no  actual  sale  had  taken  place  ;  and 
secondly,  that  there  had  been  no  sale  by  auction. 

Jervis  now  moved  for  a  new  trial  on  the  above  grounds.  The  facts  stated  in 
evidence  were,  that  a  sale  by  auction  of  certain  goods  and  furniture,  together  with  a 
dwelling  house  and  premises,  was  advertised  to  take  place  on  two  consecutive  daj's  ; 
but  as  they  were  consumed  in  disposing  of  the  furniture,  &c.  and  no  purchaser  appear- 
ing for  the  premises,  it  was  determined  that  the  sale  of  them  should  stand  over  one 
week  longer.  On  the  day  appointed,  a  number  of  persons  attended,  and  the  defen- 
dant, who  was  one  of  the  assignees  of  the  estate,  being  desirous  of  conducting  the 
business  with  all  convenient  speed  and  economy,  proposed  that  the  bidders  should 
retire  into  a  separate  room,  and  that  each  should  put  down  upon  a  separate  slip  of 
paper  two  sums,  one  higher  in  amount  than  the  other ;  and  that  then  the  whole  should 
be  delivered  in  and  collated,  and  that  the  person  whose  ticket  or  slip  of  paper  con- 
tained the  highest  bidding,  should  be  deemed  the  purchaser.  It  was  further  agreed, 
that  if  the  lowest  of  the  two  sums  upon  his  ticket  was  higher  than  the  highest  upon 
any  other,  he  should  be  entitled  to  the  premises  at  such  lowest  sum  so  oftered  by  him. 
The  sale  was  accordingly  [363]  conducted  upon  this  plan  ;  and  a  Mr.  Arkwright  was 
declared  the  purchaser  by  the  defendant.  The  purchase  however  was  never  completed  ; 
but  it  was  not  necessary  to  press  that  point  upon  the  Court.  An  attempt  was  now 
made  on  the  part  of  the  Crown  to  connect  the  advertisement  for  the  sale  by  auction 
on  the  two  first  days,  with  the  sale  on  the  subsequent  day,  though  that  day  was  not 
named  in  that  advertisement ;  and  the  sale  was  not  by  open  competition  and  announce- 
ment of  biddings,  as  is  the  case  in  an  auction,  but  by  tickets,  as  had  been  stated.  This 
conviction  had  been  made  upon  the  3d  section  of  the  act  in  question.  Now,  it  was 
clear,  from  the  language  of  that  section,  and  also  of  the  7th  and  8th,  which  it  over- 
rides, that  the  legislature  had  in  view  persons  known  and  acknowledged  as  auctioneers , 
and  could  not  mean  the  enactment  to  affect  a  person  like  the  defendant,  who  once  in 
his  life  perhaps  conducted  a  sale  somewhat  in  the  spirit  of  competition,  but  with  none 
of  the  circum.stances  of  a  sale  by  auction.  The  4th  section  provides,  that  every  person 
who  shall  offer  to  sell  by  auction  without  a  licence,  or  without  renewing  the  same 
yearly,  shall,  if  the  offence  is  committed  within  the  limits  of  the  London  Chief  Excise 
Office,  forfeit  1001.  And  the  7th  and  8th  sections  provide,  that  every  auctioneer  shall 
be  bound  in  the  sum  of  2001.  with  sureties,  to  observe  the  several  obligations  of  the 
act.  From  the  language  and  construction  of  these  sections,  it  was  evident  that  the  act 
was  intended  to  relate  to  public  auctioneers  only,  regularly  employed  and  practising  as 
such.  The  defendant  therefore  could  not,  by  any  fair  reasoning,  be  brought  within  its 
provisions.     The  verdict  had  been  taken  on  the  first  count,  which  alleges  that  the 
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defendant  had  become  liable  to  the  penalty  of  1001. ;  but  the  fact  was,  the  offence,  if 
any,  had  been  committed  beyond  the  limits  of  the  Chief  Excise  Office ;  and  therefore 
the  smaller  penalty  of  501 ,  provided  by  the  4th  section,  could  alone  have  been  forfeited. 
But  it  was  [364]  not  necessary  to  insist  upon,  or  urge  this  point,  because  the  other 
was  fatal  to  the  verdict.  This  case  was  similar  in  principle  to  The  King  v.  Chapman 
(3  Anst.  811),  where  Mr.  Deighton,  the  bookseller,  had  invited  a  number  of  persons  of 
his  acquaintance  to  meet  him  at  a  tavern,  and  there  proposed  to  bargain  with  them 
respectively  for  the  sale  amongst  them  by  private  contract,  of  various  books,  bound 
and  unbound.  A  number  of  these  books  I'cmaining  uncontracted  for,  the  defendant, 
at  the  request  of  Deighton,  afterwards  offered  them  to  sale,  and  sold  them,  he  being 
one  of  the  persons  so  invited,  to  the  highest  bidder  ;  and  it  was  then  contended,  that 
the  sale  not  being  a  public  one,  nor  open  to  any  persons  but  those  invited,  and  the  sale 
by  biddings  having  been  resorted  to  because  the  other  had  in  part  failed,  the  defen- 
dant was  not  liable.  So  here,  the  sale  was  strictly  private ;  each  person  was  entirely 
ignorant  of  the  biddings  of  every  other ;  whereas  it  is  essential  to  an  auction,  that  the 
biddings  should  be  proclaimed  as  they  are  made,  especially  in  a  public  auction.  The 
biddings  were  in  fact  nothing  more  than  tenders,  like  unto  those  ofTers  which  are 
invited  from  time  to  time  by  the  public  boards,  for  the  supply  of  different  articles  of 
consumption  by  the  government;  and  no  one  ever  thought  of  calling  them  auctions. 
Upon  these  grounds,  therefore,  he  trusted  their  Lordships  would  grant  a  lule  nisi 
for  a  new  trial. 

Graham,  B.(^)  It  is  obvious,  that  the  legislature  intended  that  the  act  should 
include  every  species  of  sale  by  avowed  competition  ;  and  it  has  provided  for  the  shifts 
and  evasions  which  may  be  resorted  to  for  the  purpose  of  defeating  their  object,  by  the 
words,  "  or  by  any  other  mode  of  sale  at  auction,  or  whereby  the  highest  bidder  is 
deemed  to  be  the  purchaser."  Now,  it  cannot  be  denied,  that  this  was  a  sale  to  the 
highest  bidder ;  for  the  parties  were  to  [365]  bid,  and  did  bid,  one  above  another : 
there  is,  consequently,  no  ground  for  the  motion. 

Garrow,  B.  The  object  of  the  legislature  was  to  levy  certain  duties  upon  all 
sales,  where  there  is  an  open  competition  among  the  persons  wishing  to  become 
purchasers;  and  though  the  3d  section  of  the  statute  (the  19  Geo.  3,  c.  56,)  defines  a 
selling  by  auction  to  be  "any  sale  of  any  estate,  goods,  or  effects  whatsoever,  by 
outcry,  knocking  down  of  hammer,  by  candle,  by  lot,  or  bj'  parcel,"  and  though  this 
sale  was  not  by  any  of  these  modes  specifically,  yet  I  am  quite  sure,  that  if  we  were  to 
declare  that  it  was  not  a  sale  by  auction,  within  the  scope  and  meaning  of  the  act  of 
parliament,  such  a  decision  would  be  a  repeal  of  the  whole  revenue  laws  relating  to 
auctions;  as  the  same,  or  similar,  expedients  would  be  universally  adopted,  and  his 
Majesty's  treasury  would  be  consequently  defrauded  to  a  very  considerable  extent. 
It  is  true,  this  was  not  a  sale  by  outcry,  nor  by  the  hammer,  nor  by  candle  ;  but  it  is 
in  effect  the  same  thing  as  an  ordinary  auction,  where  one  person  bids  a  certain  sum, 
another  increases  the  offer,  and  so  on,  till  no  one  will  advance  further,  and  the 
highest  bidder  becomes  the  purchaser  The  same  thing |takes  place  here:  a  number 
of  persons  attend  the  sale,  and  each  one  puts  down  on  a  piece  of  paper  two  sums,  one 
which  would  make  the  purchase  a  great  bargain  if  he  could  get  it  for  that  sum, 
another  which  he  is  willing  to  give  rather  than  lose  the  lot,  which,  turning  out  to  be 
a  higher  sum  than  any  other  competitor  oflfers,  upon  the  sevei-al  papers  being  collated, 
he  is  declared  the  purchaser.  The  main  distinction  between  a  sale  by  private  contract, 
and  a  sale  by  auction  is,  that  the  latter  is  a  sale  by  increased  biddings,  which  was  the 
case  in  this  instance ;  and  the  legislatui'e  evidently  intended  that  such  should  be  the 
construction  of  their  enactment,  by  sa^'ing,  in  addition  to  the  modes  described,  "any 
other  mode  of  sale  at  auction,  [366]  or  whereby  the  highest  bidder  is  deemed  to  be 
the  purchaser." 

HuLLOCK,  B.  concurred ;  and  stated,  that  such  was  his  impression  at  the  trial,  but 
he  was  willing  the  defendant  should  have  the  advantage  of  the  opinion  of  the  Court 
upon  it,  and  therefore  gave  him  leave  to  move. 
Rule  refused. 

(h)  The  Lord  Chief  Baron  was  engaged  in  the  Exchequer  Chamber. 
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In  the  Exchequer  Chamber. 

(In  Error  from  the  King's  Bench.) 

Dewsbury  v.  Willis.     June  25th,  1824. — "A  certain  instrument  Ccalled  a  bill 
of  exchange,'  is  an  insufficient  description  of  a  bill  of  exchange. 

Pollock  moved  for  a  rule  to  compute  interest  on  the  affirmance  of  the  judgment  of 
the  Court  below.  The  affidavit  stated,  that  the  action  had  been  brought  upon  "  a 
certain  instrument  called  a  bill  of  exchange;"  that  that  appealed  from  the  declara- 
tion ;  and  that  judgment  had  been  given  for  the  principal  and  interest. 

Park,  J.  That"  is  not  sufficient  to  satisfy  the  Court  that  the  action  has  been 
founded  on  a  bill  of  exchange  in  fact,  unless  you  have  the  record  in  Court  to  shew  it. 

The  record  not  having  been  in  Court,  the  Court  declined  to  grant  the  rule 
absolutely  ;  but  allowed  it  to  be  taken,  subject  to  the  condition,  that  the  foundation 
of  the  action  should  appear  from  the  record  to  be  as  stated. 

[367]    In  the  Exchequer  Chamber. 
(In  Error.) 

Jajies  Aitchison  I'.  CARGEY.(a)  June  2.5th,  1824.— The  declaration  stated,  that 
the  plaintiff  and  defendant  below,  by  articles  of  agreement,  reciting  that  several 
actions  arising  out  of  the  same  transaction  had  been  brought,  and  defended  by 
the  plaintiff  and  defendant  below,  C  A.  and  D.  A.  ;  and  that  in  one  of  them,  the 
assignees  of  one  J.  T.  a  bankrupt,  recovered  against  the  plaintiff  below  2.5001. ; 
and  that  disputes  existed  between  the  plaintiff  and  defendant  lielow  respecting 
the  value  of  the  stock  and  goods,  which  each  had  received  into  his  custody  from 
a  certain  farm,  and  their  keep  and  feeding  by  the  plaintiff ;  and  also  concerning 
the  proportion  which  each  was  to  pay  of  the  said  sum  of  2-5001.,  according  to  an 
agreement  entered  into  between  them  before  the  assizes,  and  also  concerning  the 
costs  of  bringing  and  defending  the  actions  above  mentioned,  submitted  them- 
selves to  the  award  of  J.  T.,  J.  R.,  and  T.  C.  respecting  the  said  matters  :  that 
the  arbitrators  having  heard,  and  duly  weighed  the  allegations,  &c  and  examined 
vouchers,  &c.,  awarded  that  the  defendant  below  should  pay  the  plaintiff'  below 
4441.  :  that  tive-eighth  parts  of  the  costs  of  the  several  actions  should  be  paid  by 
the  plaintiff  below,  and  three-eighths  by  the  defendant  below  :  that  all  sums 
already  expended  by  either  of  them,  on  account  of  the  suits,  or  in  any  way 
connected  therewith,  should  be  considered  as  part  payment  of  his  share  :  and  that 
upon  payment  of  the  4441.,  and  the  costs  and  expences  of  the  suits,  mutual  and 
general  releases  should  be  given.  On  writ  of  error  brought  after  demurrer  to  the 
declaration  overruled  in  the  Court  below,  judgment  affirmed  ;  for  it  not  appear- 
ing on  the  record,  that  the  arbitrators  had  not  taken  all  the  matters  referred 
into  consideration,  and  plaintiff  below  having  been  originally  liable  for  the  whole 
25001.,  and  therefore  continuing  liable  for  it  all,  except  the  4441  awarded  to 
him ;  the  first  part  of  the  award  was  sufficiently  certain  :  and,  though  the 
arbitrators'  allowance  of  the  sums  exjjended  on  account  of,  or  coiniected  with  the 
suits,  exceeded  their  authority,  and  was  a  nullity,  yet  that  did  not  vitiate  the 
former  parts  of  the  award. 

[S.  C.  1.3  Price,  639 ;  2  Bing.  199 ;  9  Moore,  .381.     See  in  Court  below,  3  D.  &  R. 

433;  2  B.  &  C.  170.] 

Debt  on  an  award.  The  declaration  stated,  that  certain  differences  having  arisen, 
and  being  between  plaintiff'  and  defendant  below,  on  &c.  at  &c.  by  certain  articles  of 
agreement  made  between  them,  reciting,  that  an  action  was  then  lately  depending  in 
the  Court  of  King's  Bench,  between  Caigey,  as  plaintiff,  and  one  Thos.  Purvis,  as 
defendant;  which  cause  came  on  to  be  tried  at  the  then  Lent  Assizes  for  Northumber- 
land, upon  which  a  verdict  was  given  for  the  defendant ;  and  reciting,  that  another 
action  was  depending  in  the  same  Court,  wherein  the  assignees  of  John  Tarleton,  a 
bankrupt,  were  plaintiffs,  and  the  plaintiff  below   was  defendant;   and  which   last 

(a)  3  D.  &  R.  433.     S.  C.  2  B.  &  C.  170. 
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mentioned  action  came  on  to  be  tried  at  the  same  assizes ;  and  reciting  also,  that  there 
were  several  actions  depending  between  the  said  assignees  and  the  defendant  below, 
his  fathei'  George  Aitchison,  and  brother  David  Aitchison,  relating  to  the  same 
transaction  ;  and  reciting  also,  that  it  [368]  was  agreed  by  the  counsel  and  attorneys 
concerned,  that  a  judgment  in  the  action  by  the  assignees  against  the  plaintiff  below 
should  be  recorded  for  the  plaintiffs,  with  40001.  damages  ;  and  that  a  rule  of  Court 
was  drawn  up,  that  upon  payment  of  2.5001.  to  the  plaintiffs,  and  immediate  posses- 
sion of  a  certain  farm  at  Great  Ryle,  in  the  county  of  Northumberland,  delivered  by 
the  said  G.  A.  and  D.  A.  the  tenants  thereof,  to  their  landlords,  the  said  judgment 
should  be  satisfied  ;  that  all  the  actions  pending  for  the  same  transactions  should  be 
no  further  proceeded  in,  and  that  each  party  should  pay  his  own  costs  ;  and  reciting 
further,  that  divers  disputes  and  differences  had  arisen  between  the  plaintiff'  and 
defendant  below,  about  the  value  of  the  stock  and  goods  which  each  of  them  received 
into  his  custody  from  the  said  farm,  and  their  keep  and  feeding  by  the  plaintiff 
below  ;  and  also  concerning  the  sums  which,  according  to  an  agreement  entered  into 
between  them  before  the  said  assizes,  they  respectively  should  contribute  towards 
the  payment  of  the  25001.  and  the  costs  incurred  in  bringing  and  defending  the  said 
actions  brought  and  defended  by  the  plaintiff'  below  and  the  defendant  below,  G.  A. 
and  D.  A. ;  and  that  in  order  that  the  said  differences  might  be  amicably  settled,  the 
plaintiff  and  defendant  below  had  agreed  to  refer  the  same  to  J.  T.,  J.  E.,  and  T.  C. 
as  thereinafter  mentioned  :  it  was  by  the  said  articles  witnessed,  that  for  ending  all 
disputes  and  differences  between  the  parties  thereto,  the  plaintiff  below  did  thereby 
covenant  with  the  defendant  below,  and  the  defendant  below  did  thereby  covenant 
with  the  plaintiff"  below,  that  they  the  plaintiff  and  defendant  below  would  truly 
perform  the  award  of  the  said  J.  T.,  J.  R.,  and  T.  C.  concerning  the  said  matters  in 
difference  ;  and  it  was  thereby  mutually  covenanted  (among  other  things)  that  the 
costs  and  charges  of  preparing  the  said  articles,  attending  the  reference,  and  preparing 
and  publishing  the  award,  and  all  matters  and  things  incident  and  relating  thereto, 
[369J  should  be  in  the  discretion  of  the  said  arbitrators,  or  any  two  of  them,  who 
should  have  power  to  award,  by  whom  and  to  whom,  and  in  what  manner  and  propor- 
tions, the  same  should  or  ought  to  be  paid.  The  declaration  then  averred  the  making 
of  an  award  by  the  arbitrator,  which  award,  after  reciting  the  articles  of  agreement, 
was  as  follows : — "  We,  the  said  J.  T.,  J.  R.  and  T.  C,  having  taken  upon  ourselves 
the  burthen  of  the  said  arbitration,  and  having  heard  and  duly  weighed  the  allegations 
of  both  the  parties  concerning  the  matters  so  in  difference  as  aforesaid,  and  examined 
the  various  vouchers,  documents,  and  evidence  relative  thereto,  do,  by  these  presents 
in  writing,  under  our  respective  hands,  award  that  all  disputes  or  differences  now  or 
heretofore  subsisting  between  them,  the  said  Gilbert  Cargey  and  James  Aitchison, 
relative  to  the  matters  referred  to  us  by  the  articles  of  agreement,  shall  henceforth 
cease  and  determine.  And  we  further  award,  that  the  said  J.  Aitchison  do  and  shall 
pay  unto  the  said  G.  Cargey,  on  &c.  the  sum  of  4441.  2s.  2d.  And  we  do  hereby 
further  award,  that  the  said  G.  Cargey  shall  pay,  or  cause  to  be  paid,  five  eighth  parts, 
and  the  said  J.  Aitchison  shall  pay  three  eighth  parts,  of  all  costs  incurred,  either  in 
prosecuting  the  action  brought  by  the  said  G.  Cargey  against  T.  Purvis,  or  of  defending 
the  several  actions  wherein  the  assignees  of  J.  Tarleton,  a  bankrupt,  were  plaintiffs, 
and  the  said  G.  Cargey,  J.  Aitchison,  G.  A.  and  D.  A.  were  defendants,  or  any  or 
either  of  them.  And  we  do  further  award,  that  all  such  sums  of  money  as  the  said 
G.  Cargey  and  J.  Aitchison  have  already  paid,  laid  out,  and  expended  for  and  towards, 
or  on  account  of  the  said  suits,  or  any  or  either  of  them,  or  in  any  way  connected 
therewith,  shall  be  considered  and  deemed  as  part  payment  of  their  resjiective  shares, 
according  to  the  proportions  above  mentioned.  And  we  further  award,  that  all 
expences  attending  this  arbitration,  and  of  these  presents,  shall  be  paid  and  satisfied 
by  the  said  [370]  G.  C.  and  J.  A.,  in  equal  shares  and  proportions.  And,  lastly,  we 
further  award,  that  the  said  G.  C.  and  J.  A.  shall,  upon  payment  of  the  said  sum  of 
4441.  2s.  2d.,  and  the  costs,  charges  and  expences  of  the  said  several  suits,  and  the  charges 
and  expences  of  this  arbitration,  execute  unto  each  other  mutual  and  general  releases 
and  discharges  of  all  actions,  &c.  relating  to  the  premises  so  referred,  or  any  of  them, 
from  the  beginning  of  the  world  to  the  day  of  the  date  of  the  said  hereinbefore  in 
part  recited  articles  of  agreement."  Breach,  nonpayment  of  the  sum  of  4441.  2s.  2d. 
General  demurrer  to  the  declaration,  and  joinder  in  demuirer. 

Campbell,  for  the  plaintiff  in  error.     The  award  is  bad  on  the  face  of  it,  on  two 
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grounds.  It  does  not  pursue  the  submission  ;  and  it  is  not  certain  nor  final.  It  is  not 
according  to  the  submission,  because  it  leaves  undetermined  points  which  were  referred 
to  the  arbitrators,  and  it  exceeds  the  power  conferred  upon  them  in  another  point. 
The  matters  submitted  were  four ;  first,  to  ascertain  the  value  of  the  stock  and  goods 
which  each  of  the  parties  had  received  into  his  custody  from  the  farm ;  secondly,  the 
value  of  their  keep  and  feeding  by  the  plaintiff  below  ;  thirdly,  the  sums  which  the 
parties  respectively  should  contribute  towards  the  payment  of  the  25001.  ;  and  fourthly, 
the  costs  incurred  in  bringing  and  defending  the  actions.  These  were  all  distinct,  and 
there  should  have  been  a  specific  finding  upon  each  ;  whereas  upon  the  first  three 
the  arbitrators  have  not  found  even  generally.  They  have  merely  awarded,  that  a 
gross  sum  of  4441.  should  be  paid  by  the  defendant  below  to  the  plaintifli",  without 
stating  any  thing  to  shew  a  connection  between  that  sum  as  a  result,  and  the  subjects 
for  consideration  as  media  of  arriving  at  it.  On  a  general  reference  of  all  matters  in 
difference,  a  party  objecting  to  the  award  on  the  ground  of  omission,  must  shew  that 
he  himself  brought  the  point  [371]  omitted  under  the  notice  of  the  arbitrator,  and 
that  he  refused  to  consider  it.  But  where  points  have  been  referred  specifically,  as 
in  the  present  instance,  that  onus  is  removed,  and  if  any  one  point  referred  be  not 
comprehended  in  the  award,  it  is  void  in  toto  :  because,  it  is  presumed,  that  the 
consideration  for  the  party  submitting  one  point,  is  the  hope,  that  another  will  be 
decided  in  his  favour.  This  has  been  held  in  many  cases,  of  which  Randall  v.  Bandall 
is  the  most  recent  (7  East,  81). 

If  the  words,  •'  we  having  heard,  and  duly  weighed  the  allegations  of  both  the 
parties  concerning  the  matters  in  difference,  and  examined  the  various  vouchers, 
documents,  and  evidence  relating  thereto,"  could  cure  the  defect,  no  award  would  be 
bad,  for  they  are  found  in  everv  award.  And  the  examination  of  documents  and 
witnesses,  supposing  it  to  have  taken  place,  was  useless,  without  some  evidence  of  its 
having  been  acted  upon.  But  assuming  the  former  parts  of  the  award  to  be  good, 
they  would  be  avoided  by  the  viciousness  reflected  back  on  them,  from  the  determina- 
tion respecting  costs.  The  submission  on  that  subject  only  embraced  the  costs  incurred 
in  bringing  and  defending  the  several  actions,  and  the  costs  of  the  reference  and  award  ; 
but  the  clause  relating  to  it,  after  regulating  the  proportion  of  the  former  to  be 
discharged  by  each  party,  further  directed,  that  all  such  sums  of  money  as  they  had 
expended  on  account  of  those  suits,  or  in  any  way  connected  with  them,  should  be 
deemed  as  part  payment  of  their  respective  shares.  That  was  an  excess  of  authority  ; 
for  it  was  clearly  the  intention  of  the  arbitrators  to  comprise  many  things  in  that 
direction  which  would  never  be  included  in  a  common  bill  of  costs  between  attorney 
and  client.  This  branch  was  also  uncertain,  and  opened  a  door  to  litigation  ;  and 
being  connected  with  the  residue  of  the  award,  vitiated  the  whole.  Consequently, 
the  judgment  of  the  Court  below  ought  to  be  reversed. 

[372]  Wightman,  for  the  defendant  in  error,  was  stopped  by  the  Court. 
Best,  C.  J.  This  is  a  writ  of  error  from  the  Court  of  King's  Bench.  For  a  long 
time  it  was  thought  that  there  was  a  great  deal  of  weight  in  one  of  the  arguments 
which  were  advanced  for  the  plaintiff  in  error,  which  has  not  been  presented  upon  this 
occasion.  But  upon  maturely  considering  the  case,  the  whole  Court  were  of  opinion, 
that  the  demurrer  could  not  be  sustained.  The  present  action  is  upon  an  award,  and 
the  award  is  set  out  in  the  declaration,  to  which  declaration  there  is  a  general  demurrer  ; 
but  there  is  no  plea  upon  the  record  that  there  were  any  matters  referred,  upon  which 
the  arbitrators  did  not  decide.  Therefore  we  can  only  look  to  the  face  of  the  award, 
to  discover  whether  there  were  any  matters  referred  upon  which  a  decision  has  not 
been  given.  If  there  were  any  such,  it  is  impossible  that  it  can  stand.  But  to  up- 
hold the  oVjjections  which  have  been  urged,  it  must  appear  on  the  award  itself  (and  it 
was  so  stated  by  Lord  Ellenborough  in  Eandall  v.  RandaU)  that  there  is  some  point 
which  has  been  left  undetermined.  Now,  I  cannot  find  upon  this  declaration  (to 
which  alone  my  view  is  confined)  any  thing  of  this  description.  The  points  which 
were  to  be  determined  are  set  out  in  the  articles  of  agreement,  which  are  recited  in 
the  award  ;  the  objection  is,  that  the  arbitrators  have  not  stated  in  the  award  what 
was  the  value  of  the  stock  and  goods ;  nor  how  much  was  to  be  paid  for  their  keeping 
and  feeding ;  nor  what  proportion  of  the  25001.  was  to  be  contributed  by  each  of  the 
parties.  Now,  I  believe,  there  never  has  been  an  instance  in  which  arbitrators  have 
been  required  to  set  out  the  steps  by  which  they  proceeded  to  their  conclusion.  It  is 
enough  if  they  find  certain  sums  to  be  paid,  in  order  to  put  an  end  to  the  disputes. 
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The  arbitrators  have  done  that  here  ;  they  have  taken  all  the  particulars  into  their 
consideration  ;  and  they  [373]  say,  that  upon  payment  of  4441.  to  the  defendant  in 
error,  who  was  originally  liable  to  the  whole  25001.  he  shall  be  satisfied,  and  the  parties 
shall  execute  general  releases.  This  adjusts  all  the  matters  in  di.spute.  It  was  argued 
in  the  Court  below,  that  the  arbitrators  could  not  award  upon  costs  in  this  manner  by 
proportions ;  but  the  Court  were  of  opinion,  that  as  an  arbitrator  might  say.  A.,  B., 
and  C.  shall  pay  a  sum,  to  be  hereafter  ascertained,  in  certain  proportions,  that  part 
of  the  award  was  good.  That  objection  has  not  been  raised  this  day.  But  it  is 
pressed,  that  the  arbitrators  have  done  wrong  in  directing  a  mode  of  payment  of  the 
costs,  viz.  by  allowing  the  sums  already  expended  on  account  of  the  suits,  or  connected 
with  them,  as  part  payment  of  their  respective  shares.  And  it  appears  to  me,  that 
that  was  not  within  their  authority.  But  it  has  not  been  shewn,  that  an  excess  of 
authority  in  one  part  of  an  award,  vitiates  it  in  the  whole.  If  arbitrators  go  on  and 
consider  points  not  included  in  the  submission,  their  award  to  that  extent  is  a  complete 
nullity  :  but  the  residue  is  not  thereby  invalidated.  Therefore  I  am  of  opinion,  that 
the  judgment  of  the  Court  of  King's  Bench  was  right,  and  ought  to  be 
Affirmed. 

Kitchen  v.  Knight. (a)  June  ■29th,  1824. — A.  being  possessed  of  a  portion  of  a 
lammas  field,  over  which  a  right  of  common  existed  part  of  the  year,  took  down 
the  customary  post  and  rail  fence  containing  gaps  through  which  the  commoners' 
cattle  might  pass,  and  built  a  wall,  with  a  single  doorway,  at  which  they  might 
enter  and  return.  Held,  that  this  was  an  encroachment.  One  farthing  damages 
will  sustain  the  verdict  for  the  plaintiff  in  an  action  of  trespass 

Denman,  C.  S.  had  obtained  a  rule  to  shew  cause  why  a  new  trial  should  not 
be  granted,  on  two  grounds ;  first,  that  the  verdict  was  contrary  to  evidence ;  and 
secondly,  the  misdirection  of  the  learned  Judge. 

The  action  was  brought  for  the  disturbance  of  a  right  of  common,  belonging  to 
the  free  burgesses  of  the  town  of  [374]  Nottingham,  and  was  tried  at  the  late  assizes, 
before  Mr.  Baron  Garrow  and  a  special  jury,  when  a  verdict  was  returned  for  the 
plaintiff,  with  one  farthing  damages. 

It  appeared  that  the  locus  in  quo  was  part  of  the  lammas  fields,  which  were  com- 
monable fiom  Lammas  to  All  Saints-Day ;  that  formerly  it  had  been  inclosed  with  a 
post  and  rail  fence,  with  several  gaps,  through  which  cattle  might  pass  ;  and  that  they 
might  also  put  their  heads  under  the  rails,  and  crop  the  grass  growing  there ;  that  it 
had  always  been  used  as  a  wood-yard  ;  that  defendant  had  built  a  wall  in  the  place 
of  the  former  fence,  leaving  only  one  door-way  or  passage  large  enough  for  cattle  to 
pass  in  singly,  and  that  they  could  not  go  in  so  conveniently  as  they  were  accustomed 
to  do,  before  the  wall  was  erected.  It  was  admitted  that  the  plaintiff  was  a  house- 
holder, paying  scot  and  lot,  and  entitled  to  right  of  common. 

Clarke,  N.  G.  now  shewed  cause;  he  contended,  it  was  evident  that  there  had 
been  an  encroachment  on  the  part  of  the  defendant.  Before  the  wall  was  built  the 
cattle  could  put  their  heads  through  the  rails  to  eat  the  grass,  and  the  soil  also  upon 
which  it  was  built  was  productive  for  their  use.  It  was  true,  that  fences  were  put  up  in 
other  parts  of  these  lammas  fields,  but  they  were  prostrated  in  commonable  time.  If, 
however,  the  defendant's  wall  were  permitted  to  stand,  the  whole  might  be  covered 
with  walls,  by  which  the  right  of  the  cattle,  to  range  over  the  whole,  would  be 
destroyed.  They  could  so  range  over  the  pait  in  question  when  the  wood  fence  was 
standing,  from  the  number  of  gaps  that  were  in  it ;  they  could  not  now ;  and  as 
the  commoners  were  prevented,  according  to  the  averment  in  the  declaration,  from 
enjoying  their  right  of  common  in  the  ample  manner  they  had  been  used  and 
accustomed  to  do,  the  plaintiff  was  clearly  and  legally  entitled  to  the  verdict  he  had 
obtained. 

[375]  Denman,  C.  S.  contra.  The  defendant  being  owner  of  the  land,  had  a  right 
to  put  up  whatever  boundary  or  fence  he  pleased.  It  had  formerly  been  a  slab  or 
boarded  fence.  It  was  objected  at  the  trial,  that  the  enjoyment  of  the  sun  and  air  by 
the  common  was  obstructed ;  to  which  it  was  answered,  that  parties  have  a  right  to 
protect  their  own  property  and  interests,  though  in  so  doing  they  may  necessarily 

(a)  Ex  relatione. 
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aflfect  the  rights  of  others  a  little.  He  admitted,  that  if  cattle  could  have  got  through 
the  new  fence  as  they  did  through  the  fence  erected  formerly,  they  would  not  be 
trespassers  ;  but  on  the  other  hand,  it  was  shewn  that  the  place  had  been  enjoyed  as 
a  carpenter's  yard  as  long  as  there  was  any  proof  of  the  enjoyment  of  a  commonable 
right  over  it ;  and  therefore  the  right  of  the  defendant  to  put  up  a  sufficient  defence 
was  as  ancient  as  the  plaintiff's  right  of  common  ;  and  both  rights  might  still  be 
enjoyed  ;  for  there  was  a  door  in  the  wall  through  which  the  cattle  might  pass  at  the 
proper  season.  It  might  be,  that  a  minute  interest  had  been  abridged,  because  the 
cattle  could  not  crop  the  grass  under  the  fence,  as  it  was  alleged  they  had  formerly 
done  :  and  upon  this  the  learned  Judge  told  the  jury,  that  if  any  right  had  been 
abridged,  they  must  find  for  the  plaintiff".  Now,  he  contended,  that  the  abridgment 
of  the  right  in  this  instance  was  too  minute  for  legal  cognizance,  and  its  enjoyment 
incompatible  with  the  exercise  of  the  defendant's  right  to  protect  his  property  by  a 
boundary  wall  upon  the  scite  of  the  old  fence  ;  and  he  had  not  gone  beyond  it.  This 
point  had  not  been  sufficiently  put  to  the  jury  by  the  learned  Judge  ;  and  he  main- 
tained, that  if  it  h.ad  been  urged  upon  them,  as  he  contended  it  ought  to  have  been, 
they  would,  in  all  probability,  have  given  the  defendant  a  verdict,  as  it  was  clear  they 
had  some  difficulty  in  making  up  their  minds  upon  the  question  ;  for  they  were  several 
hours  in  deliberation. 

Graham,  B.(a)  I  can  perceive  no  ground  in  this  case  [376]  to  disturb  the 
verdict.  It  has  Iseen  pressed  in  argument  that  it  was  not  sufficienth'  put  to  the  jury, 
that  the  wall  did  not  e.xtend  beyond  the  line  of  the  old  fence.  Now  that  fact  appears 
clearly  in  all  the  evidence,  without  the  slightest  contradiction  ;  and  therefore  it  was 
not  necessary  that  the  learned  Judge  should  urge  it  upon  them,  for  they  could  be 
under  no  mistake  upon  that  part  of  the  ease.  It  appeared  from  the  evidence  that 
there  were  gaps  in  the  fence  in  former  times,  through  which  the  cattle  could  range  at 
their  pleasure  :  now,  they  ceitainly  could  not  do  so  through  a  brick  wall.  In  addition 
to  this,  as  the  soil  upon  which  the  wall  was  built  cannot  now  produce  any  grass,  which 
it  did  produce  when  the  railed  fence  existed,  it  is  impossible  to  say  that  there  has  not 
been  an  aliridgment  of  the  right  of  common. 

Garrow,  B.  concurred. 

HULLOCK,  B  If  this  verdict  were  to  bind  the  right  in  question  for  ever,  bj'  fixing 
it  upon  the  present  record,  I  might  wish  to  give  the  subject  a  little  more  consideration 
before  I  delivered  mv  opinion,  though  I  do  not  apprehend  I  should  arrive  at  any  other 
conclusion  than  that  the  verdict  ought  to  stand  :  but  the  defendant  may  try  the 
question  again,  by  conducting  himself  as  he  has  done  before,  without  our  granting  a 
new  trial  in  the  present  instance.  As  to  the  argument  founded  upon  the  minuteness 
of  the  infringement  of  the  common  right,  the  ca.se  of  Pindar  v.  JFaihworth,  2  East, 
154,  is  sufficiently  in  point,  where  it  was  held  that  a  farthing  damages  will  sustain  an 
action  of  this  sort. 

Rule  discharged. 

[377j  Savile  v.  Jackson.  July  3d,  1824. — A.  advances  to  B,  8751.  Bank  stock,  for 
which  B.  executes  a  bond  conditioned  for  the  replacing  the  stock  on  a  day  certain, 
and  the  payment  to  A.  of  all  dividends,  bonuses,  and  profits,  which  would  have 
arisen  from  the  same  in  the  mean  time.  B.  makes  default.  A.  recovers  judg- 
ment with  damages  assessed  upon  both  breaches.  Held,  that  the  plea  of  judg- 
ment recovered  is  a  good  bar  to  a  sci.  fa.  ;  and  that  A.  is  not  entitled  to  further 
dividends,  &c.  after  verdict,  whatever  delay  there  may  be  in  his  suing  out 
execution. 

[S.  C.  13  Price,  715.] 

Demurrer  to  a  plea  of  damages  assessed  in  a  former  action  to  a  declaration  in  scire 
facias,  on  a  judgment  obtained  in  an  action  on  a  bond,  dated  the  17th  of  June,  1820, 
conditioned  in  the  sum  of  40001.  for  the  replacing  on  or  before  the  1st  day  of  January, 
then  next  ensuing,  of  8751.  Bank  stock ;  and  the  payment  of  all  dividends,  bonuses, 
and  profits,  which  might  have  accrued  in  the  mean  time. 

Jeremy,  in  support  of  the  demurrer.  In  the  declaration  on  the  bond  two  breaches 
were  assigned ;  first,  that  the  old  stock  had  not  been  replaced ;  and  secondly,  that 

(a)  The  Chief  Baron  was  engaged  in  the  Exchequer  Chamber. 
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the  defendant  had  not  paid  the  dividends,  &c.  which  might  have  arisen  upon  the 
stock  up  to  that  time.  The  jury  in  assessing  the  damages  under  the  8th  and  9th 
Wil.  3,  had  computed  the  amount  of  the  stock,  and  of  the  dividends,  &c.,  and  returned 
their  verdict  for  the  whole  sum ;  viz.  21781.  15s.  The  plaintiff  recovered  judgment 
in  Hilary  term,  1822  ;  but  did  not  obtain  satisfaction  on  the  judgment  till  more  than 
a  year  after.  The  declaration  in  scire  facias  states  the  amount  of  the  judgment 
recovered  ;  and  then  goes  on  to  aver  that  further  dividends  would  have  accrued  to 
the  plaintiff,  if  the  stock  had  been  replaced  at  the  time  the  judgment  was  so  recovered; 
and  the  question  is,  whether  the  plaintiff  is  entitled  to  recover  the  amount  of  these 
subsequent  dividends  and  profits.  The  defendant  by  his  plea,  has  said  the  plaintiff 
ought  not,  in  law,  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because 
he  says  the  damages  assessed  were  21781.  15s.  &c.  ;  and  that  afterwards  the  said 
plaintiff  recovered  the  same  with  costs,  &c.  amounting  in  the  whole  to  22021.  8s.  6d. 
in  an  action  of  debt,  &c.  and  that  the  said  plaintiff  being  [378]  taken  in  execution 
theieon,  paid  the  said  sum,  &c.  to  which  the  plaintiff  had  put  in  this  demurrer. 

If  the  reasoning  on  the  act  of  parliament  (the  8th  and  9th  Wil.  3)  be,  that  the 
judgment  shall  stand  as  a  security  for  all  further  and  continuing  damages  which  may 
arise  from  the  further  breaches  of  covenant,  then  it  is  clear  that  the  plea  of  the  defen- 
dant is  bad,  and  no  bar  to  the  action  by  scire  facias.  The  judgment  on  the  bond  was 
obtained  early  in  Hilary  term,  1822.  On  the  r2th  of  February,  the  defendant  duly 
surrendered  to  the  Fleet  prison  in  discharge  of  his  bail ;  but  the  plaintiff  did  not 
charge  him  in  execution  on  his  judgment,  or  proceed  on  any  writ  of  capias  ad  satis- 
faciendem.  But  afterwards,  on  the  7th  of  June,  she  exhibited  her  bill  in  an  action 
of  debt  upon  the  judgment,  and  recovered  judgment  of  the  sum  first  assessed  in 
satisfaction  of  damages.  The  argument  on  the  other  side  is,  that  inasmuch  as  the 
plaintiff'  had  obtained  payment  of  the  damages  so  assessed,  she  was  not  entitled  to  any 
further  satisfaction  upon  the  judgment  recovered.  But  was  that  to  prevent  her  from 
having  satisfaction  upon  that  judgment  (which  was  for  the  penalty)  for  the  full 
damages  sustained  up  to  the  time  of  the  judgment  in  the  action  of  debt?  Suppose 
the  case  of  dividends  and  profits  actually  accruing  upon  the  stock,  and  an  increasing 
value  of  that  stock  in  the  interval.  Were  they  to  be  told,  that  the  plaintiff  should 
lose  all  these  benefits  by  the  delay  of  the  defendant,  and  that  the  damages  assessed 
were  an  extinguishment  of  her  claim  1  In  a  note  to  Gaimfonl  v.  Griffith,  1  Saunders, 
58,  it  is  held  by  that  learned  authority,  that  where  damages  are  assessed  under  the 
8th  and  9th  Will.  3,  c.  11,  s  8,  the  judgment  and  the  penalty  shall  stand  for  fuither 
breaches  of  the  same  covenant  or  covenants  contained  in  the  same  deed,  indenture, 
&c.  and  on  discharge  of  all  damages  by  the  breaches  toties  quoties,  the  judgment  is 
extinguished.  Such  would  be  the  proceeding  upon  judgment  recovered  for  arrears 
upon  [379]  an  annuity  bond;  there,  after  the  first  judgment  upon  the  bond,  subse- 
quently accruing  arrears  may  be  recovered  toties  quoties  by  scire  facias ;  and  he 
contended  that  the  same  principle  must  prevail  in  the  present  case. 

Hullock,  B.  But  suppose  you  had  recovered  the  value  of  the  annuity,  in  addition 
to  the  arrears  ;  could  you  afterwards  proceed  by  scire  facias  1 

Jeremy.  Yes,  if  the  amount  so  recovered  were  not  paid  forthwith,  and  till  it  was 
paid.  Here,  the  stock  was  not  replaced,  and  the  plaintiff  could  receive  no  advantage 
from  the  verdict  she  had  obtained,  till  it  was ;  or,  in  other  words,  till  the  damages 
were  satisfied ;  and  surely  it  is  within  the  equity  of  the  statute,  that  if  the  plaintiff' 
do  not  at  once  obtain  the  damages  assessed,  the  judgment  being  for  the  penalty,  she 
should  have  judgment  in  scire  facias  for  all  further  damages.  The  principle  is,  that 
the  plaintiff  shall  be  indemnified  out  of  the  penalty,  for  all  damages  sustained  up  to 
the  time  of  levying  execution  He  admitted,  that  if  the  whole  penaltj'  were  absorbed 
by  the  damages,  then  the  judgment  would  be  extinguished  ;  but  till  the  penalty  was 
so  exhausted,  the  plaintiff  might  come  to  the  Court  upon  further  breaches,  for  further 
damages. 

Parke,  contra.  The  defendant  covenanted  to  replace  the  loan  of  8751.  Bank  stock 
on  the  1st  of  January,  and  pay  the  dividends  in  the  mean  time  in  the  same  manner 
as  if  the  stock  had  remained  in  the  name  of  the  plaintiff;  but  there  was  no  clause 
which  provided  that  these  dividends,  etc.  should  be  paid  till  the  stock  was  replaced. 
The  judgment  was  recovered  in  Hilary  term,  1822,  and  it  was  the  plaintift''s  fault 
that  it  was  not  satisfied  forthwith  ;  because,  on  the  12th  of  February,  1822,  the  defen- 
dant surrendered  in  discharge  of  his  bail,  when  the  plaintiff  might  have  charged  him 


M'CLE.380.  SAVILE   V.  JACKSON  159 

in  execution  for  her  damages.  [380]  When  the  jury  assessed  the  damages  for  not 
replacing  the  stock,  and  paying  the  dividends,  they  put  the  plaintiff  in  the  same 
situation  as  if  that  had  been  done.  If  there  is  any  fault  in  the  law  not  compelling 
payment  sooner,  the  evil  is  not  peculiar  to  this  case,  it  is  the  same  in  all.  His  learned 
friend  was  wrong  in  his  application  of  the  case  of  an  annuity  to  the  present  question. 
The  obligee  of  such  a  bond  might  recover  arrears  from  time  to  time  ;  but  if  the 
purchcvse  money  of  the  annuity  were  repayable  upon  six  months'  notice,  and  an  action 
was  afterwards  brought  upon  which  the  jury  assessed  damages,  for  the  value  of  the 
annuity  and  the  growing  interest,  then  nothing  further  could  be  recovered  by  scire 
facias,  although  these  damages  were  not  paid  for  any  given  length  of  time.  That  was 
a  case  similar  in  principle  to  the  present;  and  his  learned  friend  was  wrong  in  the 
construction  of  the  statute  of  Wil.  3.  There  is  not  a  word  in  that  statute,  which  says 
that  the  plaintiff  shall  have  further  damages,  by  an  action  of  scire  facias,  for  non- 
payment of  the  damages  assessed,  by  the  defendant.  In  the  common  case  of  a  loan 
of  money  at  interest,  suppose  the  party  sued  to  become  bankrupt  or  insolvent,  if  the 
doctrine  put  forward  on  the  other  side  were  to  prevail,  the  plaintiff  might  lock  up  his 
unfortunate  debtor  from  time  to  time  for  eight  or  nine  years,  for  damages  and  the 
non-payment  of  subsequent  interest ;  which  never  could  have  been  intended,  and 
never  has  been  so  held.  In  Cro.  Jac.  73,  it  is  said,  that  a  judgment  recovered  is 
a  good  defence,  without  satisfaction.  Even  without  execution  after  judgment,  there 
is  a  change  of  property  in  law  ;  and  consequently,  in  this  case,  upon  the  same  principle, 
the  defendant  had  no  longer  any  property  in  the  Bank  stock,  after  the  judgment, 
which  the  plaintift'  might  have  almost  immediately  enforced.  He  therefore  submitted, 
that  the  plea  was  good,  and  that  the  demurrer  must  be  overruled. 

Jeremy.  The  cases  put  on  the  other  side,  do  not  appl}'.  [381]  They  are  either 
the  cases  of  an  outstanding  judgment,  or  of  a  judgment  satisfied,  which  is  not  the 
case  here  :  the  judgment  was  for  the  whole  penalty,  but  the  sum  given  compensated 
the  damages  up  to  that  time  only,  leaving  the  penalty  as  a  resource  in  the  event 
of  future  damages  accruing.  The  case  of  an  annuity  is  also  different ;  because  the 
amount  of  the  principal  sum,  and  the  annual  payments,  are  certain  ;  but  here  the 
value  of  the  stock  fluctuates,  and  its  annual  produce  may  vary,  which  brings  it  more 
within  the  justice  and  equity  of  the  case,  that  the  plaintiff  should  be  fully  reinstated, 
and  that  no  temptation  should  be  left  to  a  breach  of  the  engagement  on  the  part  of 
the  defendant.  Nor  does  the  case  of  a  loan  of  money  strengthen  the  argument ;  for 
here  the  property  was  regularly  productive,  and  a  source  of  income  before  it  was 
advanced  to  the  defendant,  who  stipulated  that  it  should  not  be  stripped  of  that 
quality  whilst  in  his  hands,  or  on  its  return.  If  the  Court  should  think  it  material 
to  shew  by  whose  laches  it  was  that  the  judgment  had  not  been  satisfied,  then  he 
hoped  he  might  be  permitted  to  withdraw  the  demurrer,  in  order  that  those  facts 
might  be  tried  at  law.  It  was  clear,  that  the  defendant  agreed  to  pay  all  profits,  the 
same  as  if  the  stock  had  not  been  sold  out ;  and  had  it  not  been  so  sold,  the  plaintiff 
would  have  been  receiving  the  dividends  upon  it,  at  the  time  of  the  second  breach. 

Alexander,  L.  C.  B.  Although  we  have  not  the  pleadings  before  us,  they  are 
not  so  complicated  or  intricate,  but  that  we  may  give  judgment  upon  the  statement 
of  them,  by  the  learned  gentlemen  who  have  argued  this  ease;  and  in  my  opinion  this 
is  not  a  good  demurrer,  and  cannot  be  sustained.  The  object  of  the  statute  referred 
to  is,  to  prevent  the  necessity  of  going  into  equity,  in  those  cases,  where  a  judgment 
is  reco\  ered  ;  which  judgment  may  remain  as  a  security  against  future  breaches,  where 
the  [382]  duty  remains,  and  not  where  the  duty  ends,  with  the  judgment.  If  there 
were  nothing  more  in  this  case  than  for  an  accruing  annuity,  the  plaintiff  might 
doubtless  proceed  for  any  subsequent  breaches ;  but  if  there  be  any  thing  in  the  pro- 
ceedings which  shall  put  an  end  to  the  annuity,  as  is  the  case  of  the  present  plaintiff, 
it  would  enable  the  party  to  get  the  price  of  the  annuity,  and  then  afterwards  to 
recover  the  accruing  annuity  itself,  were  we  to  decide  that  the  action  by  scire  facias 
in  this  case  could  be  maintained.  I  therefore  think  this  is  a  good  plea,  and  that  the 
demurrer  must  be  over-ruled. 

Graham,  B.  I  construe  the  terms  of  this  covenant  to  be,  that  the  dividends, 
bonuses,  &c.  arising  from  the  Bank  stock,  are  to  be  paid  to  the  plaintiff,  the  same  as 
if  it  was  standing  in  her  name.  Then,  in  my  mind,  those  dividends,  &c.  are  placed 
within  her  power,  the  same  as  if  the  stock  were  standing  in  her  name,  when  she  is 
awarded  a  sum  in  damages  for  his  not  replacing  it,  and  for  the  breaches  in  not  paying 
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the  accruing  dividends,  &c.  by  the  judgment.  The  8th  and  9th  of  Wil.  3,  does  not 
apply  in  the  way  it  has  been  argued  for  the  plaintiff.  In  cases  like  this  it  is  as  one 
covenant  only,  and  the  breach  of  it  has  been  compensated  by  the  judgment  recovered. 
The  non-reinvestment  at  the  time  named,  is  but  one  breach,  and  there  could  be  no 
subsequent  breach,  upon  which  a  recovery  could  be  had,  after  a  judgment  upon  the 
first.  It  is  true,  the  statute  gives  the  scire  facias  for  subsequent  breaches  of  the  same 
kind,  upon  bonds  conditioned  for  the  payment  of  certain  sums  of  money,  at  regular 
periods,  but  there  is  no  such  breach  here ;  as  the  whole  claim  of  the  plaintiff  upon  the 
bond  was  ascertained  in  the  damages  assessed  upon  the  judgment.  But  then,  the 
plaintiff  says,  I  will  not  charge  the  defendant  in  execution  for  my  liquidated  damages, 
I  will  have  my  dividends  from  time  to  time  on  the  Bank  stock.  But  the  verdict  of 
the  jury  gave  her  no  choice  of  [383]  such  an  alternative  ;  as  it,  in  legal  effect,  returned 
her  stock  into  her  possession.  If  she  has  not  availed  herself  of  the  verdict,  which  is  a 
complete  satisfaction  of  her  demand,  the  delay  is  hers ;  and  therefore  the  demurrer 
must  be  over-ruled. 

Garrow,  B.  I  am  of  the  same  opinion.  At  common  law  the  plaintiff  was  entitled 
to  the  full  penalty  of  the  bond  ;  but  the  statute  of  William  came  in,  and  in  effect  said, 
a  jury  shall  assess  the  damages  incurred  by  the  breach  of  the  covenants  in  the  bond, 
down  to  the  time  of  the  action  ;  and  if  they  are  paid,  no  man  can  say  it  is  not  a 
complete  satisfaction  of  all  claims  to  that  time.  But  shall  the  plaintiff  in  this  case  say 
to  the  defendant,  seeing  he  is  in  a  bankrupt  condition,  I  will  keep  this  judgment  as  a 
floating  security  as  long  as  I  see  you  are  insolvent ;  and  I  will  also  have  all  the 
dividends  and  profits  accruing  up  to  the  time  I  choose  to  sue  out  execution.  I  cannot 
perceive  eithei'  the  justice  or  equity  of  such  a  principle.  The  case  put  by  my  learned 
brother  (HuUock)  in  the  course  of  the  argument,  of  an  annuity,  I  think,  decides 
the  question. 

HuLLOCK,  B.  I  concur  in  opinion  with  my  learned  brothers.  Let  us  see  what 
are  the  damages  recovered  by  the  plaintiff.  One  of  the  breaches  is  the  non-payment 
of  the  dividends,  &c.  which  would  have  arisen  from  the  stock  ;  and  if  the  case  had 
left  off  there,  then  the  plaintiff  might  have  brought  an  action  of  scire  facias  upon  the 
judgment,  for  the  dividends  accruing  after  that  judgment  was  recovered.  13ut  she 
proceeds  upon  the  covenant  for  replacing  the  stock  ;  and  the  jury  have  upon  that 
breach  given  damages  for  the  value  of  the  stock.  The  question  then  was  put  an  end 
to,  as  between  the  pai-ties,  by  the  judgment,  and  no  subsequent  claim  could  arise  upon 
any  of  the  covenants  of  the  bond.  It  is  admitted  that  this  is  a  new  case,  which  I  take 
to  be  an  argument  against  the  plaintiff;  be-[384]-cause  actions  upon  annuity  deeds  are 
of  almost  every-day  occurrence  ;  and  if  such  a  claim  as  this  could  be  maintained,  it  is 
more  than  probable,  that  it  would  have  been  put  forward  before.  It  seems  to  me, 
that  the  plaintiff  might  as  well  contend,  that  if,  before  payment  of  the  damages, 
within  the  four  fii'st  days  of  the  following  Term,  Bank  stock  should  rise  to  a  higher 
price  than  it  stood  at  when  the  verdict  was  given,  she  might  apply  for,  and  be  entitled 
to  the  difference. 

Demurrer  over-ruled. 

In  the  matter  of  Day,  a  Bankrupt.  July  5th,  1824. — The  3  Geo.  4,  c.  95,  s.  10, 
gives  a  lien  for  arrears  of  stage-coach  duties  upon  the  coaches  and  the  horses,  and 
harness,  &c.  employed  therein,  in  respect  of  which  such  arrears  have  accrued. 
Held,  1st.  that  the  lien  attaches,  though  the  property  has  passed  to  the  assignees 
under  a  commission  of  bankrupt :  and  2d.  that  the  duties  on  each  coach  attach 
as  a  lien  upon  that  coach,  &c.  only,  and  not  upon  the  general  stock  of  coaches, 
horses,  &c. 

Day  was  indebted  to  the  Crown  in  a  large  sum  of  money,  for  airears  of  stage  coach 
duty.  On  the  15th  of  May  he  was  declared  a  bankrupt;  and  on  the  .same  day  the 
provisional  assignee  took  possession  of  all  his  property,  consisting  chieHy  of  stage 
coaches,  horses,  &c.  On  the  17th,  an  extent  was  issued  for  the  arrears  due  to  the 
Crown  ;  and  as,  from  the  nature  of  the  property,  it  was  desirable  that  the  disputed 
claims  of  the  Crown  and  the  assignees  should  be  speedily  determined,  it  was  agreed 
between  the  parties  to  submit  the  question,  whether  the  property  of  the  bankrupt,  in 
the  hands  of  the  provisional  assignee,  was  liable  to  the  payment  of  these  arrears,  to 
the  Court  upon  motion. 
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Parke  had  on  Saturday  appeared  for  the  Attorney-General,  and  contended,  that 
the  arrears  attached  as  a  lien  upon  the  coaches,  for  which  the  duties  were  owing,  and 
on  the  horses,  harness,  &c.  when  transferred  to  the  provisional  assignee,  the  same  as 
in  other  cases  where  the  right  of  the  Crown  to  payment  in  full  of  its  demands  was 
not  affected  by  its  debtor  becoming  bankrupt.  It  was  true,  the  55  Geo.  3,  c.  185, 
which  fixed  the  rate  of  duty  on  stage  coaches,  said  nothing  respecting  a  lien  for  arrears, 
[385]  but  it  is  expressly  given  by  the  3d  Geo.  4,  c.  95,  s.  lO.(a)  It  was  clear,  from 
this  section  of  the  act,  that  the  property  enumerated  would  be  liable  for  arrears, 
whether  it  was  in  the  hands  of  the  owner,  or  of  any  other  person  for  his  advantage  ; 
and  if  so,  it  was  equally  liable  in  the  hands  of  the  provisional  assignee.  It  might  be, 
that  there  was  no  case  in  the  books  upon  this  statute  ;  but  the  8th  Ann.  c.  9,  s.  19, 
which  was  al.so  a  revenue  act,  employed  similar  words  in  a  clause  exactly  the  same  in 
principle,  in  relation  to  the  duty  on  candles,  as  that  contained  in  the  3d  G.  4  ;  and 
that  had  been  construed,  in  Slraoj  v.  Hiil-e  (2  Dougl.  411),  in  the  way  for  which  he 
contended  in  this  instance.  In  that  case,  the  bankrupt  was  convicted  after  the  assign- 
ment of  his  effects,  in  the  double  duties  ;  and  it  was  held,  that  they  were  a  lien  upon 
the  candles,  utensils,  and  materials  in  the  [386]  hands  of  the  assignees.  Lord 
Mansfield,  in  giving  judgment,  observed,  that  it  had  been  repeatedly  determined  iu 
the  Exchequer,  that  as  to  this  sort  of  lien,  the  assignees  and  the  bankrupt  are  the 
same  ;  and  that  the  cases  of  The  Attorney-General  v.  Senior  (2  Dougl.  416),  and  Re.r  v. 
Fowler  (ibidem),  were  in  point.  The  first  of  these  cases,  cited  by  the  learned  Lord, 
came  on  in  1739,  and  was  a  proceeding  for  the  recovery  of  arrears  of  malt  duty, 
against  the  assignees  of  Senior,  who  had  become  bankrupt;  which  they  ultimately 
paid  ;  and  the  other  case  was  of  the  same  nature.  Fowler  having  been  considerably 
in  arrear  for  malt  duties  at  the  time  of  his  bankruptcy,  on  the  day  following  (viz. 
20th  May,  1778,)  an  extent  issued,  which  this  Court,  upon  solemn  argument,  deter- 
mined was  legal ;  and  that  the  malt  in  the  hands  of  the  assignees  was  liable  to  all  the 
duties  in  arrear.  Though  it  was  contended  that  the  13  Wil.  3,  c.  5,  the  first  statute 
imposing  a  duty  on  malt,  was  not  so  extensive  in  its  import  as  the  15  Car.  2,  c.  11, 
with  respect  to  the  excise  on  beer,  the  13th  section  of  which  enacts,  "that  all  and 
every  the  brewing  utensils,  into  whose  hands  soever  they  shall  come,  and  by  what 
conveyance  or  title  they  shall  be  claimed,"  shall  be  liable,  &c.  In  AuMin  v.  iriiitehead 
(6  Term  Kep.  436)  where  the  bankrupt  had  incurred  a  forfeiture  for  concealing  soap, 
the  same  principle  was  acknowledged,  though  the  Court  decided  that  the  warrant  to 
levy  the  penalty  was  bad,  because  it  was  directed  as  against  the  goods  of  the  bankrupt, 
whereas  he  had  no  goods  at  that  time,  they  having  passed  into  the  possession  of  his 
assignees.     L^pon  the  authority  of  these  cases  there  could  be  no  doubt  that  the  Crown 

(a)  The  clause  is  as  follows  :  "  And  whereas  it  is  expedient,  that  all  and  every  the 
carriages  or  vehicles  afore.said,  for  or  in  respect  or  on  account  whereof  the  duty  which 
shall  become  due  and  payable  by  virtue  of  this  act,  and  the  said  act  of  the  55th  year 
of  his  said  late  Majesty  and  the  schedule  thereto  ;  and  also  all  and  every  horse  and 
horses,  harness  and  other  articles  and  things  used  and  employed  for  the  purpose  of  draw- 
ing such  carriages  or  vehicles,  should  be  made  subject  and  liable  to  the  duties  in  arrear, 
and  owing  from  time  to  time,  by  the  person  or  persons  to  whom  any  such  licence  so 
herein  mentioned  shall  be  granted.  Be  it  therefore  further  enacted,  that  from  and 
after  the  said  31st  day  of  August,  every  carriage  or  vehicle  for,  or  in  respect  or  on 
account  whereof  any  duty  is  imposed,  or  which  shall  become  due  and  payable,  under 
or  by  virtue  of  this  act,  or  by  the  said  act  of  the  55th  year  of  the  reign  of  his  said 
late  Majesty,  and  the  schedule  thereto ;  and  all  and  every  the  horse  or  horses,  and 
harness,  and  all  other  articles  and  things  used  or  employed  for  the  purpose  of  drawing 
such  carriage  or  vehicle  as  aforesaid  in  the  custody  and  possession  of  the  person  or 
persons,  or  any  of  them,  to  whom  any  such  licence  shall  have  been  granted  as  aforesaid, 
or  in  the  custody  or  possession  of  any  other  person  or  persons,  to  the  use  and  for  the 
account  of  or  in  trust  for  such  person  or  persons,  to  whom  any  such  licence  shall  have 
been  granted  as  aforesaid,  or  any  of  them,  shall  be,  and  the  same  are  hereby  made 
subject  and  liable  to  and  chargeable  with  all  the  duties  in  arrear  and  owing,  or  which 
shall  become  due  and  payable  from  time  to  time,  from,  or  by  such  person  or  persons 
for  or  in  respect  of  such  carriage  or  vehicle  kept,  used  or  employed  by  him,  her,  or 
them  respectivelj',  for  the  purpose  of  conveying  passengers  for  hire  as  aforesaid," 
3  Geo.  4,  c.  95,  s,  10. 

Ex.  Div.  IV.— 6 
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had  a  lien  upon  the  carriages,  horses,  harness,  &c.  in  the  present  case,  for  the  full 
amount  owing  for  duties. 

Taddy,  Seijeant,  not  having  been  instructed  till  just  [387]  before  he  entered  the 
Court,  thought  it  had  been  intended  merely  to  discuss  the  construction  of  the  words  of 
the  statute,  which  imposed  the  duty  ;  he  therefore  requested  till  this  day  to  look  into 
the  cases  on  the  subject.  And  now,  he  admitted,  that  the  case  of  Bex  v.  Fmvler  was  in 
point ;  he  therefore  could  not  deny  the  lien  of  the  Crown  upon  this  property ;  and 
the  only  question  remaining  to  be  considered,  was  the  extent  to  which  it  was  to  be 
carried.  He  submitted  that  the  3  Geo.  4,  c.  95,  had  not  so  extensive  an  operation  as 
was  contended  for  in  the  cases  cited,  where  it  was  held  that  all  the  seveial  stocks 
of  malt,  caudles,  &c.  were  liable  for  the  arrears  of  duty  upon  any  part  of  them.  But 
that  could  not  be  the  case  here.  The  Crown  had  seized  all  the  horses,  carriages, 
harness,  &c.  belonging  to  the  bankrupt ;  but  they  could  not  treat  them  as  one  property, 
and  their  arrears  as  one  debt,  attaching  upon  the  whole.  On  the  contrary,  by  this 
statute,  each  carriage,  with  the  horses  and  harness  employed  in  it,  was  answerable  for 
the  duties  owing  upon  that  carriage  alone,  but  not  for  arrears  upon  any  other  carriage. 
The  woicls  of  the  act  arc,  that  every  cariiage,  with  the  horses,  harness,  &c.  used  in 
drawing  such  carriage,  shall  be  liable  for  all  duties  in  arrear,  &c.  for  or  in  respect 
of  such  carriage  or  vehicle,  &c.  The  coach,  and  four  horses  employed  in  it,  were 
therefore  liable  for  the  arrears  of  duty  upon  that  identical  coach,  but  no  further. 

Hullock,  B.  Do  you,  Mr.  Parke,  think  yourself  entitled  to  contend  upon  this 
act  of  parliament,  that  if  one  coach  is  licensed  to  run  to  Hounslow  and  another  to 
Barnet,  the  arreai-s  of  the  one  would  be  a  lien  upon  the  other,  if  both  belonged  to 
the  same  proprietoi'1 

Parke.  I  apprehend  not ;  but  all  the  horses,  &c.  which  may  draw  the  one  carriage, 
however  numei'ous  the  sets  may  be,  I  maintain,  are  liable.  If  the  Court  should  be  of 
[388]  that  opinion,  the  onl}'  question  then  will  be,  whether  the  horses,  &c.  seized 
have  been  employed  in  the  carriages  respectively  upon  which  the  arrears  are  due. 

The  Court  declared  that  such  was  the  view  which  they  took  of  the  case ;  and  as 
the  counsel  on  both  sides  concurred,  it  was  agreed  that  the  accounts  should  be 
arranged  elsewhere. 

Hooper  v.  Mantle.  June  29th,  1824. — In  an  action  for  not  carrying  away  tithe, 
it  was  averred  (by  mistake),  that  the  land  was  that  year  sown  with  grass ;  and 
it  was  not  proved  that  the  tithe  was  set  out  in  a  convenient  manner  for  carrying 
away  ;  but  the  jury  found  that  it  was  set  out  according  to  the  custom  of  the 
country.  Held,  that  the  variance,  and  the  uncertainty  as  to  the  setting  out  the 
tithe,  were  sufficient  grounds  for  granting  a  new  trial.  But  the  plaintiff  was 
allowed  to  amend  on  payment  of  costs. 

[S.  C.  13  Price,  G9.5.] 

Declaration  stated,  that  defendant  was  farmer  and  proprietor  of  the  tithes  of  grass 
and  hay  yearly  growing  in  certain  closes  of  land  in  the  parish  of  Dymock,  and  that 
such  closes  of  land  were  in  that  year  sown  with  grass  ;  that  plaintiff,  being  tenant  and 
occupier  of  said  closes,  mowed  the  grass,  itc.  and  divided  and  separated  the  tenth  part 
from  the  nine  parts,  residue  thereof,  and  left  the  same  for  the  use  of  the  defendant ;  but 
that  defendant  did  not  in  convenient  time  after  the  setting  out  of  the  said  tithes,  carry 
them  away,  but  permitted  them  to  remain,  &c.  whereby  the  said  lands  were  encumbered 
with  the  same,  which  pi'evented  the  grass  of  plaintiff  from  gi'owing  under  the  same, 
&c.  The  defence  was,  that  the  tithes  were  improperly  set  out,  and  that  the  tithe 
cocks,  some  small  and  some  large,  were  placed  so  near  to  the  others,  that  a  wheelbarrow 
could  not  pass  between  them  ;  in  consequence  of  which  there  was  no  room  left  to  make 
them  into  hay  ;  and  that  a  waggon  could  not  be  brought  to  take  them  away  without 
driving  over  the  adjoining  cocks. 

The  action  was  tried  at  the  Lent  assizes  of  1824,  for  the  county  of  Gloucester, 
before  Mr.  Justice  Park,  and  a  verdict  obtained  for  the  plaintiff',  with  40s.  damages. 
At  the  trial,  an  objection  was  taken  that  there  was  a  variance  [389]  between  the 
declaration,  in  which  it  was  averred  that  the  land  was  sown  with  grass,  and  the  proof, 
by  which  it  appeared,  that  the  grass  in  question  was  natural,  not  artificial  gi-ass  from 
seed.     The  learned  Judge  refused  to  stop  the  cause,  but  gave  the  defendant  liberty 
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to  apply  to  the  court  upon  the  point.  There  was  some  conflicting  testimony  respecting 
the  manner  in  which  the  tithe  was  set  out ;  but  the  learned  Judge  told  the  .Jury  that 
the  only  question  was,  whether  it  appeared  upon  the  evidence  that  the  tithe  was  set 
out  according  to  the  custom ;  and  he  now  reported  that  he  was  satisfied  with  the 
verdict.  A  rule  was  obtained  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  nonsuit  enteied,  or  a  new  trial  granted. 

Tauuton,  W.  E.  and  Uussel,  W.  0.  now  shewed  cause.  The  facts  in  the  case  are 
agreed,  and  the  propriety  of  the  verdict  ought  to  be  left  where  the  learned  Judge  has 
le'ft  it.  There  is  no  ground  for  this  application  to  the  Court,  upon  the  merits  ;  and  the 
only  question  is,  as  to  the  variance,  which  is  the  chief,  and  in  short  the  only  point. 
It  is  true,  that  the  declai-ation  states  that  the  closes  or  parcels  of  land  were  that  year 
sown  with  grass.  Now,  it  is  clear,  that  whether  the  grass  was  sown,  or  grew  without 
the  intervention  of  that  species  of  cultivation,  the  tithe  to  which  the  defendant  was 
entitled  was  set  out,  and  that  he  was  bound  to  carry  it  ofl"  the  land  within  a  reasonable 
time,  which  he  did  not  do.  The  argument  at  the  trial,  and  which  would  be  urged 
upon  the  Court  now  is,  that  the  grass  in  question  cannot  be  said  to  have  been  sown, 
because  it  was  proved  to  have  been  natural  grass  ;  but  it  might  not  be  difficult  to 
shew,  if  necessary,  that  the  variance  is  rather  nominal  than  real  ;  but  nothing  is  a 
fatal  vaiiance,  unless  it  be  in  some  part  of  the  declaration  which  is  material  to  the 
cause  of  action.  Now  these  words, — "  that  such  closes  of  land  were  in  that  year  sown 
with  grass," — may  be  expunged,  and  the  declaratian  will  be  as  [390]  good  without 
them."  It  is  an  immaterial  averment ;  and  that  being  the  case,  even  if  there  be  a 
variance,  it  does  not  affect  plaintitT's  cause  of  action,  and  is  not  fatal  to  the  verdict. 
In  Pdcketts  v.  Salwey  (2  B.  &  Aid.  360),  it  was  held,  that  if  part  only  of  an  averment  in 
an  action  of  tort  be  proved,  it  will  sustain  the  action  ;  and  heie  all  that  was  material 
was  clearly  established  in  evidence  ;  the  variance  therefore  is  immaterial,  it  being  mere 
matter  of  inducement,  and  not  touching  the  merits. 

Ludlow,  E.  Chilton,  and  Phillpotts,  contra.  The  variance  is  not  the  only  point  in 
the  case.  If  the  question  as  to  the  setting  out  was  apparently  mixed  with  fraud,  the 
jury  might  have  been  unwilling  to  find  against  the  plaintiff,  and  thei'eby  charge  him 
with  a  misdemeanor.  But  the  plaintiff'  would  have  been  liable  even  if  the  tithe  had 
been  set  out  improperly  by  accident.  The  tithe  owner  is  obstructed,  if  space  is  not 
left  for  him  to  carry  the  tithe  away.  It  is  fraudulent  to  obstruct  the  tithe-owner  after 
setting  out  the  tithe  in  the  due  proportion ;  and  this  may  be  done  by  placing  the 
cocks  so  near  to  each  other,  as  to  render  it  impossible  to  carry  them  away  without 
trespassing  upon  those  of  the  tenant.  Now  it  was  the  duty  of  the  learned  Judge  to 
state  to  the  jury  upon  the  evidence,  what  would  be  a  fraudulent  setting  out  in  law ; 
and  that  if  they  found  the  plaintiff  had  been  guilty  of  this  breach  of  the  law,  though 
he  had  committed  no  fraud  in  fact  or  intention,  it  was  their  duty  to  find  for  the  defen- 
dant. But  this  direction  was  not  given,  and  the  jury  weie  left  to  draw  their  own 
conclusion.  Upon  the  second  point,  as  to  the  variance,  it  is  impossible  to  say  that 
the  words  contained  an  impertinent  allegation,  and  therefore  they  cannot  be  rejected, 
even  in  tort. 

It  is  stated  by  Bracton,  that  if  an  action  is  brought  by  the  [391]  master  for  an 
injury  done  to  hi.s  servant,  he  cannot  give  in  evidence  an  injury  to  a  different  servant ; 
for  the  pleadings  are  a  guide  to  the  parties  in  their  proof,  and  therefore  the  declara- 
tion must  be  certain,  and  free  from  amliiguity.  The  well  known  case  of  Hartley  v. 
Harriman  (1  B.  &  Aid.  622)  was  in  point;  there  the  plaintiff's  dogs,  it  was  averred, 
were  accustomed  to  bite  sheep  and  lambs ;  but  this  averment  could  not  be  sustained 
by  proof,  that  they  were  furious  and  in  the  habit  of  biting  men. 

This  is  not  an  accidental  tort,  but  between  parties  having  reciprocal  liabilities.  In 
Harduicke  v.  Thompson  (2  Saun.  252,  n.),  it  was  held,  that  in  an  action  on  the  case  in 
the  nature  of  waste,  where  the  declaration  set  forth  that  the  defendant  was  tenant  for 
life,  and  the  remainder  belonged  to  the  plaintiff  in  tail,  to  wit  to  him  and  the  heirs  of 
his  body  ;  whereas,  it  appeared  on  reading  the  deed,  that  the  plaintiff  was  entitled  to 
the  remainder  in  tail  male,  and  not  in  tail  general,  as  stated  in  the  declaration,  this 
was  held  to  be  a  fatal  variance,  and  the  plaintiff'  was  nonsuited  ;  and  yet  the  averment 
was  no  more  material  between  the  litigating  parties  there,  than  the  averment  here. 
That  case  may  therefore  be  relied  on  for  the  defendant.  In  Stevens  v.  Aldridge 
(5  Pr.  33i),  it  was  held,  that  where  a  farmer  claimed  exemption  from  tithe  for  green 
cut  fodder  for  husbandry  horses,  he  must  shew  that  such  horses  were  used  in  husbandry, 
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and  tbat  he  had  no  other  sustenance  for  them.  So  here  the  plaintiff  avers  that  defen- 
dant is  entitled  to  tithe  from  these  closes  when  they  are  sown  with  grass.  He  was 
therefore  bound  to  shew  that  they  were  sown  that  yeai'  before  defendant  could  be 
liable  to  an  action  for  not  carrying  the  tithe  away  ;  for  by  his  declaration,  it  was  plain 
that  if  they  weie  not  sown,  the  defendant  was  not  entitled  to  tithe  at  all.  And  the 
fact  of  meadow  land  never  being  sown,  and  other  lands  being  [392]  .sometimes  sown, 
is  in  defendant's  favour.  It  was  said  by  Mr.  Baron  Wood,  in  Gwld  v.  Beimdt  (5  Pr. 
546),  if  plaintiff  makes  his  allegations  more  large  and  particular  than  is  necessary,  he 
is  bound  by  it.  Besides  it  was  held  in  Moycs  v.  IViUett,  Clerk  {'i  Esp.  31),  that  plaintiff 
must  prove  that  the  tithe  was  set  out  in  a  proper  manner,  to  maintain  an  action  for 
not  taking  it  away.  And  the  proof  in  this  case  was  clearly  insuiScient  upon  that 
point. 

The  Court,  without  formally  delivei'ing  their  opinion  on  the  argument,  made  the 
rule  absolute  for  a  new  trial.     Costs  to  abide  the  event. 

Chilton,  on  a  subsequent  day,  shewed  cause  against  a  rule  for  leave  to  amend,  and 
cited  Brown  v.  Knill  (5  Moore,  165)  and  Marriott  v.  Lister  (2  Wils.  147). 

Graham,  B.(e)  It  is  quite  clear,  that  the  variance  arose  from  a  mistake,  which 
was  almost  a  mere  clerical  error  in  copying  the  declaration  fi'om  a  precedent  relating 
to  tithe  of  corn.  The  plaintiff  therefore  ought  not  to  be  sent  down  to  trial  with  a 
chance,  amounting  almost  to  certainty,  of  nonsuit,  but  he  should  be  at  liberty  to  try 
his  action  again  upon  the  merits. 

HuLLOCK,  B.  There  can  be  no  doubt  that  a  party  may  amend  ;  the  only  question 
is,  the  terms  upon  which  it  is  to  be  done.  The  usual  practice  is  to  grant  the  motion 
on  payment  of  costs  of  the  application.  Here  the  Court  has  given  no  opinion  on  the 
declaration.  We  have  sent  down  the  cause  for  a  new  trial,  and  have  avoided  giving 
any  opinion  upon  the  sufhciency  of  the  declaration. 

Rule  absolute,  on  payment  of  costs. 

[393]  HuLME,  Clerk,  v.  PARDOE.(a)  June  •29th,  1824. — Composition  for  tithe  from 
Michaelmas  to  Michaelmas  is  not  determined  by  the  tenancy  of  the  land  expiring 
at  Lady-day,  but  there  must  be  notice  :  therefore,  where  tenant  continued  to  hold 
part  of  the  farm  for  hei'  wa3'-going  crop,  till  Michaelmas  following  the  end  of  her 
term  :  Held,  that  tender  of  composition  to  Lady-day,  and  setting  out  of  tithe 
upon  the  part  thus  occupied,  is  no  answer  to  an  action  for  a  year's  composition. — 
Notice  to  determine  such  composition  must  be  similar  to  notice  to  determine  a 
yearly  tenancy,  viz.  six  months. 

[S.  C.  13  Price,  684.] 

Assumpsit  for  one  year's  composition  for  tithes.  Plea,  the  general  issue,  except 
as  to  the  sum  of  21.  and  a  fraction,  to  which  amount  there  was  a  plea  of  tender.  At 
the  trial,  before  Mr.  Baron  Hullock,  at  Worcester,  a  verdict  was  obtained  for  the 
plaintiff.     The  facts  were  as  follows  : 

The  defendant's  tenancy  of  the  farm  determined  at  Lady-day,  1822  ;  the  tithe 
year  ended  at  Michaelmas,  and  the  composition  had  been  regularly  paid  to  Michaelmas, 
1821  ;  but  by  the  custom  of  the  country,  defendant  held  part  of  the  land  for  her 
way-going  crop  till  the  Michaelmas  following  :  she  then  set  out  the  tithes  in  kind  upon 
that  par',  and  calculating  the  composition  up  to  Lady-day  upon  the  other  (which  since 
then  had  been  occupied  by  a  succeeding  tenant),  oHered  it  as  the  whole  to  which  she 
w-as  liable ;  thus  leaving  the  tithe  upon  that  part  of  the  fai-m  which  she  had  given  up, 
to  be  paid  by  the  new  tenant.  No  notice  was  given  to  discontinue  the  composition, 
but  it  was  in  proof,  that  the  plaintiff  had  intimated  his  readiness  to  negociate  a  com- 
position with  the  new  tenant.  A  rule  had  been  obtained  on  a  former  day,  to  shew 
cause  why  the  verdict  for  the  plaintiff  should  not  be  set  aside,  and  a  verdict  entered 
for  the  defendant.     And  now, 

Campbell  shewed  cause.  It  is  clear,  that  if  the  plaintiff  could  not  maintain  an 
action  for  not  setting  out  the  tithe  (had  the  defendant  not  done  so)  on  the  statute 
the  2d  and   3d  of  Edward  6th,  c.   13,  he  certainly  can  maintain  his  action  for  the 

(«)  The  Chief  Baron  and  Mr.  Baron  Garrow  were  absent. 
(a)  Ex  relatione. 
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composition.  The  act  declares,  that  the  farmer  shall  not  carry  away  his  produce  till 
the  tithe  is  set  out,  or  the  same  is  otherwise  agreed  for.  Now,  would  it  not  have 
been  an  answer  to  any  action  for  not  setting  out  the  tithe,  if  the  defendant  had  put 
in  the  receipts  for  pay-[394]-ment  of  the  composition  np  to  Michaelmas  1821,  the 
period  from  which  the  present  demand  accrued  ]  It  has  been  held,  that  a  party  cannot 
abandon  a  composition  but  upon  regular  notice,  upon  the  same  rule  as  prevails  between 
landlord  and  tenant.  In  this  case  it  was  not  disputed  that  tithe  for  the  whole  farm 
was  due  up  to  Ladyday  from  the  defendant.  And  though  the  defendant  then  quitted 
part  of  her  occupation,  yet  as  her  tithe-year  commenced  at  Michaelmas  preceding,  and 
she  had  given  no  notice  to  the  plaintifi'  to  discontinue  the  composition,  she  was  clearly 
liable  for  the  whole  year.  There  might  be  some  little  difficulty  in  adjusting  the 
proportions  of  contribution  between  the  defendant  and  her  successor  ;  but  there  is  no 
reason  why  the  plaintiff  should  sutler  from  that  ditiiculty.  In  JFi/bunl  v.  I'uck  (1  Bos. 
&  Pul.  458),  it  was  held,  that  a  composition  might  be  either  during  the  tenancy,  or 
from  year  to  year;  and  in  the  first  case,  a  notice  at  Michaelmas,  upon  a  tenancy 
expiring  at  Ladyday,  would  suffice  ;  because  the  rector,  or  tithe-owner,  would  then 
be  apprized  of  the  determination  of  his  interests  with  the  occupier.  Had  the  present 
defendant  done  so,  the  question  might  have  been  different  ;  but  her  composition  was 
from  year  to  year,  ending  at  Michaelmas  ;  and  in  point  of  fact,  she  said  nothing 
relating  to  the  subject.  In  Hewit  v.  Adams  (7  Bio.  P.  C.  6-1,  8vo  ed.,  12  East,  8i), 
{The  Kensington  case)  it  was  contended,  for  the  first  time,  that  notice  was  unnecessary  ; 
but  it  is  now  fully  settled,  that  notice  must  be  given  to  determine  a  composition. 
In  Cox  V.  Brain  (3  Taun.  9.5)  it  is  said,  that  the  composition  expires  with  the 
tenancy  of  the  land ;  but  this  does  not  affect  the  question  here.  And  that  case 
shews,  that  there  may  be  a  parol  contract  for  a  composition,  or  at  least,  that  the 
composition  in  this  case  must  be  sustained  ;  because  it  is  there  laid  down,  that  if  a 
defendant  puts  in  a  plea  of  tender  to  such  an  action  as  the  present,  the  plea  admits 
the  contract.  Upon  the  whole,  it  is  plain,  [395]  that  unless  the  Court  is  prepared  to 
go  the  length  of  saying,  that  a  composition  may  be  put  an  end  to  without  notice  on 
either  side,  this  rule  must  be  discharged. 

Taunton,  contra.  This  is  not  an  action  upon  the  statute,  and  has  nothing  to  do  with 
notice :  the  payment  of  composition  by  the  defendant  for  a  period  of  time  subsequent 
to  her  quitting  the  occupation  of  all  but  the  twenty  acres,  which  she  held  for  her  way- 
going crop,  would  not  bar  the  plaintiffs  demand  of  tithe  in  kind  from  the  new  tenant, 
for  that  part  of  the  farm  at  least  which  was  not  occupied  by  the  way-going  crop ;  and 
thus  he  might  receive  double  tithes,  for  which  he  has  no  foundation  in  conscience,  and 
as  little  foundation  in  law.  By  the  evidence  at  the  trial,  it  appeared  that  the  plaintiff" 
attempted  to  enter  into  a  bargain  with  the  in-coming  tenant,  who  was  fully  apprised 
by  the  defendant  that  she  should  set  out  the  tithe,  except  for  that  part  for  which  she 
tendered  a  composition ;  and  the  in-coming  tenant  communicated  that  information 
to  the  plaintiff.  It  is  clear,  therefore,  that  no  deception  was  attempted  ;  and  had  the 
in-coming  tenant  been  sued  for  not  setting  out  the  tithe  at  the  following  harvest,  he 
could  not  have  pleaded  the  composition  with  the  present  defendant.  [Graham.  I 
think  it  would  be  an  answer  against  the  new  tenant,  that  the  former  tenant,  Pardoe, 
had  paid  the  composition.]  Besides,  in  Bur/g  ci-  Nelsim  v.  Woodward  (Cro.  Eliz.  249), 
it  was  held,  upon  a  second  argument,  that  a  composition  to  be  discharged  from  the 
payment  of  tithes,  is  not  good  even  if  it  be  against  the  parson  himself,  if  it  be  not  by 
fine  or  deed  ;  and  the  same  doctrine  was  held  in  Cro.  Jac.  137.  Now,  in  the  present 
case,  neither  the  one  nor  the  other  existed ;  and  therefore  the  defendant  had  a  right 
to  treat  the  contract  as  a  nullity.  In  Comyn's  Digest,  title  Dismes,  all  the  cases  agree, 
that  such  a  payment  cannot  operate  by  way  of  discharge  to  a  third  party  ;  therefore, 
the  farm  being  liable  to  tithe,  if  the  defendant  had  paid  the  composition,  another  [396] 
person  being  in  possession,  she  could  not  recover  against  such  person  ;  for  her's  would 
be  a  voluntary  payment,  and  no  one  can  make  himself  the  creditor  of  another  without 
his  consent.  She  is  altogether  a  stranger,  except  as  to  the  twenty  acres  ;  and  the  land- 
lord might  have  brought  his  action  of  ejectment,  laying  the  demise  on  the  26th  of 
March,  had  she  held  over  any  part  of  the  farm  beyond  the  twenty  acres.  How,  then, 
could  she  be  liable  foi'  tithe  or  composition  for  the  other  parti  She  had  done  all  that 
could  be  required  of  her  in  tendering  the  amount  due  to  Ladyday,  and  setting  out  the 
tithe  of  the  way -going  crop.  For  the  other  part  of  the  farm  the  new  tenant  was  liable 
from  Ladyday.     The  action  was  therefore  altogether  misconceived. 
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Graham,  B.  Although  I  cannot  say  that  a  similar  case  has  occuired  within  my 
experience,  yet  those  which  have  been  cited,  do  not  embarrass  my  judgment.  Lord 
Thurlow  determined,  in  the  case  of  Bishop  v.  Chichedtr  (2  Bro.  Cha.  C.  162-.3),  that  if 
notice  be  necessary,  it  must  be  put  on  the  same  footing  as  between  landlord  and  tenant ; 
and  such  contracts  as  that  between  the  plaintifl'  and  defendant  being  legitimate  and 
valid,  it  seems  reasonable  that  they  should  be  governed  by  the  same  principles  as  those 
which  prevail  with  lespect  to  the  occupation  of  lands  by  yearly  holding  ;  though  non 
constat  but  that  the  plaintiff  knew  of  the  defendant's  quitting  at  Ladyday.  But  as 
thei-e  was  no  notice  at  all,  the  rector  had  a  right  to  bring  his  action  for  the  composition, 
on  the  ground  that  no  notice  had  been  given.  We  are  then  pressed  with  an  argument 
affecting  the  conscience  of  the  plaintiff',  who,  it  is  insinuated,  if  this  action  succeeds, 
may  have  obtained  composition,  and  the  tithes  in  kind  also  ;  but  there  is  no  evidence 
to  that  effect,  and  nothing  in  the  circumstances  from  which  to  infer  that  the  rector 
had  taken,  or  was  inclined  to  take  more  than  was  due.  The  [397]  attempt  to  negociate 
with  Blaney,  the  in-coming  tenant,  could  only  show,  that  the  plaintitl'  was  willing  to 
enter  into  a  contract  with  him,  similar  to  that  which  existed  with  the  defendant, 
to  commence  from  Michaelmas,  1823,  when  the  defendant's  liability  ceased.  I  am  quite 
clear  that  no  new  trial  ought  to  take  place  ;  though  I  am  not  prepared  to  determine,  that 
six  months'  notice,  from  the  end  of  the  defendant's  holding,  should  have  been  given. 

Garrow,  B.  The  application  is  for  leave  to  set  aside  the  verdict  for  the  plaintiff', 
and  enter  a  verdict  for  the  defendant;  and  as  that  verdict  appears  to  be  right  upon 
the  evidence,  I  think  this  rule  should  be  discharged.  Compositions  are  of  long 
standing,  and  so  convenient  to  both  partie.s,  shutting  out  the  chance  of  the  annual 
recurrence  of  disputes  about  the  quantity  of  tithe,  that  the  Courts  have  been  always 
unwilling  to  do  any  thing  which  may  discountenance,  or  set  them  aside.  The  ])arties 
might  have  agreed  that  the  termination  of  the  composition  should  depend  upon  the 
termination  of  the  tenancy  ;  but  if  the  defendant  chose  to  commence  the  composition 
from  Michelmas  instead  of  Ladyday,  she  did  so  with  her  eyes  open,  and  must  abide 
the  consequences.  Were  a  tenant  at  libeity  to  put  an  end  to  a  composition  without 
notice,  the  rector,  or  tithe-owner,  might  be  subjected  to  little  less  than  a  fraud,  by 
having  his  tithe  set  out  in  kind  in  a  bad  harvest,  and  the  composition  paid  when  the 
harvest  was  abundant.  No  inconvenience  can  arise  from  requiring  that  notice  shall 
be  given.  These  contracts,  like  others  of  this  description,  should  stand  till  the  con- 
venience of  either  party  requires  that  the}'  should  cease,  and  then  they  must  be  put 
an  end  to,  in  a  manner  convenient  to  the  other  party.  The  notice  is  good  for  the 
plaintiff',  and  not  ill  for  the  defendant ;  and  she  must  abide  the  consequences  of  her 
negligence  in  not  giving  notice. 

[398]  Hui.LOCK,  B.  In  IFyhurd  v.  Tud,  although  my  Lord  Chief  Justice  Eyre 
felt  some  difficulty  in  admitting  the  analogy  between  land  and  tithe,  j'et  the  decision 
of  the  House  of  Lords,  in  The  Kensington  case,  was  held  by  him  to  be  decisive  upon  the 
point;  and  the  other  learned  Judges,  BuUer,  Heath,  and  Rooke,  were  cleai'ly  of 
opinion  that  notice  was  necessary.  It  is  true,  that  Mr.  Justice  Bnller,  in  supposing 
a  case  similar  to  that  which  has  actually  occurred  here,  says,  it  would  be  a  nice 
question  to  determine,  whether  the  composition  would  be  during  the  interest  of  the 
tenant,  or  from  j'car  to  year  generally  ;  but  he  by  no  means  intimates  that  the  com- 
position must  be  determined  by  the  tenancy ;  it  may  be  inferred  that  the  inclination 
of  his  opinion  is  the  other  way.  The  cases  in  Cro.  Eliz.  and  that  in  Cro.  Jac.  137,  are 
not  in  point :  there  the  clergyman  was  repudiating  the  composition  ;  but  had  he  taken 
the  .51.  composition  in  one  case,  or  the  101.  in  the  other,  neither  of  them  could  have 
said  he  had  not  received  the  tithe  for  which  he  was  proceeding.  The  point  deter- 
mined there  was,  that  a  composition  for  a  term  of  years,  or  during  the  joint  lives  of 
the  parson  and  the  layman,  must  be  by  deed.  But  it  is  expressly  said  in  Cro.  Jac. 
that  a  composition  for  a  year  by  parol  is  good.  So  here,  then,  under  this  agreement 
by  parol,  if  the  plaintiff  were  to  proceed  against  the  present  occupier  for  the  tithe 
in  question,  I  am  not  prepared  to  say  that  nil  debet  might  not  be  pleaded  ;  and  I 
think  the  receipts  for  payments  for  such  composition  would  be  an  answer  to  such 
action.  There  could  be  no  leason,  therefore,  to  apprehend  that  the  plaintiff  might 
recover  tithe  to  double  the  amount  he  was  entitled  to  receive.  It  may  even  be 
difficult  to  say,  that  the  composition  is  not  still  existing,  as  no  notice  has  been  given, 
up  to  this  day,  to  discontinue  it. 

Rule  discharged. 


M'CLE.  399.  BOTTOMLEY   V.  MEDHURST  167 

[399]  BoTTOMLEY  V.  Medhukst  and  Penny,  Bail  of  Sutcliffe.  July  2d,  1824. — 
Proceedings  stayed  in  an  action  against  bail,  who  had  neglected  to  render  their 
principal,  a  certificated  bankrupt ;  and  an  exoneretur  ordered  to  be  entered  on 
the  bail-piece,  on  payment  of  the  costs  of  the  action,  and  of  the  application  ; 
although  the  recognizance  had  been  entered  into  for  his  discharge  out  of  custody 
after  final  judgment :  and  the  certificate  had  not  been  allowed  by  the  Lord 
Chancellor  till  after  the  time  condition  for  making  the  render. 

[S.  C.  13  Price,  709.] 

The  facts  of  this  ease  are  reported  in  pp.  .310  and  311,  ante.  That  application  on 
behalf  of  the  bail  having  failed,  a  writ  of  quo  minus  was  issued  against  them  on  their 
recognizance,  returnable  on  Friday  next  after  the  morrow  of  the  Holy  Trinity,  being 
the  first  day  of  this  Term,  for  staying  all  proceedings  under  which,  and  entering  an 
exoneretur  on  payment  of  costs,  a  rule  nisi  was  obtained  on  an  aflidavit,  stating  all 
the  previous  proceedings  ;  that  the  application  was  made  on  behalf  of  the  bail,  for 
their  indemnity  only,  and  without  collusion  ;  and  that  Sutclitte,  at  the  time  the 
defendants  in  this  action  became  bail  for  him,  was  in  insolvent  circumstances,  and 
that  the  estate  under  the  commission  had  only  produced  2s.  in  the  pound,  or  there- 
abouts. 

Jones,  D.  F.  shewed  cause  against  the  rule,  and  contended  that  it  was  wholly 
unsupported  by  authority.  It  had  been  said  on  moving  for  it,  that  it  was  an  applica- 
tion to  the  grace  and  favour  of  the  Court ;  but  there  was  nothing  in  the  books  to 
warrant  it.  Ihe  certificate  not  having  been  allowed  at  the  time  the  render  ought  to 
have  been  made,  and  the  defendant  not  having  been  rendered  then  or  since,  the 
plaintiff"  was  entitled  to  pursue  his  remedy  against  his  bail.  In  Glynn  v.  Fates 
(8  Mod.  Rep.  31)  in  B.  R.  the  piincipal  died  before  the  return  of  the  second  sci.  fa. 
and  therefore  before  the  time  when  he  might  have  been  rendered,  had  he  lived  :  but 
the  bail  were  held  liable ;  and  Eyre,  C.  J.  said,  "  'tis  true  the  grace  of  the  Court  is  usually 
extended  to  the  bail  where  the  principal  did  surrender  himself,  but  never  where  he 
did  not."  [Hullock,  B.  adverted  to  the  case  of  J/a»i-[400]-nin  v.  Fartiidge  (14  East, 
599),  and  observed  that  it  was  incumbent  on  the  plaintiff's  counsel  to  shew  a  distinc- 
tion between  the  cases  of  bail  before  and  after  judgment;  and  that  in  the  latter  they 
could  not  apply  to  the  Court  per  saltum,  without  first  rendering  their  principal,  as 
they  were  allowed  to  do  in  the  former.]  That  is  the  question  ;  and  it  is  for  the 
counsel  for  the  bail  to  shew  that  that  has  ever  been  done.  The  obligations  of  the 
recognizance  before  and  after  judgment  were  different ;  the  reasons  upon  which  the 
Courts  oiiginally  grantefl  indulgence  to  bail,  did  not  apply  here  ;  and  therefore  the 
plaintitt'  was  entitled  to  the  benefit  of  this  chance  of  recovering  his  debt. 

Jervis,  contra,  insisted  that  the  bail  were  entitled  by  the  favour  of  the  Court  to 
the  relief  they  sought,  on  payment  of  costs,  by  analogv  to  the  case  of  a  recognizance 
entered  into'.before  judgment ;  and  relied  on  the  cases  of  Mannin  v.  Partridge,  and 
Hariiur  v.  Hagger  and  Clark  (1  B.  &  Aid.  332). 

Graham,  B.  Perhaps  if  we  were  applying  the  rule  secundum  strictissimum  jus, 
we  ought  to  hold  the  bail  to  be  liable  :  but  let  us  look  to  the  situation  of  the  parties. 
The  original  defendant  had  become  bankrupt,  and  the  bail  did  not  surrender  him  on 
the  day  prefixed,  because  they  had  every  reason  to  presume  that  his  certificate  would 
be  signed  by  the  Lord  Chancellor.  That  signature  was  not  obtained  till  the  18th 
November ;  but  being  a  complete  discharge,  a  render  would  then  have  been  nugatory. 
If  the  defendant  had  been  surrendered  on  the  fourth  day  of  term,  the  obligation 
would  have  been  complied  with.  What  loss  has  the  plaintiff  sustained  by  its  non- 
performance- None  but  the  custody  of  the  principal  from  the  fourth  day  of  Term 
till  the  18th  of  November.  Where  the  bail  have  [401]  either  substantially  performed 
their  obligation,  or  no  injury  has  been  done  to  the  plaintiff  by  the  breach  of  it,  I 
think  that  the  Court  does  grant  the  equitable  indulgence  which  is  the  object  of  the 
motion. 

Garrow,  B.  It  is  mattei-  of  satisfaction  to  me,  that  no  case  has  been  produced 
in  opposition  to  this  application,  except  that  from  the  Modern  Reports,  which  is  of 
considerable  antiquity.  We  have  been  pressed  strongly  on  the  point  of  the  difference 
between  bail  before  and  after  judgment.  The  Court  does  not  lay  down  any  such 
general  proposition,  as  that  they  are  to  be  dealt  with  in  the  same  manner.     But  under 
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the  present  circumstances,  where  the  bail  have  done  every  thing  they  could  do,  except 
going  through  a  mere  form,  trying  this  by  the  analogy  and  substantial  justice  of 
similar  cases,  particularly  that  stated  by  my  brother  Hullock,  I  think  that  the  rule 
ought  to  be  made  absolute. 

Hullock,  B.  The  question  is,  whether  the  principal,  having  obtained  his  certifi- 
cate subsequently  to  judgment,  and  the  bail  having  become  bound  after  judgment, 
and  before  execution,  it  was  necessary  for  them  to  surrender  him  previously  to  this 
application.  I  apprehend  that  bail  are,  in  strictness,  fixed  on  the  return  of  the  capias 
ad  .satisfaciendum  against  their  principal ;  but  all  the  Courts  are  in  the  habit  of  extend- 
ing to  them  certain  intervals  of  indulgence,  not  insisting  on  their  making  the  render 
till  the  other  party  has  shewn  by  some  act  what  course  of  proceeding  he  means  to 
pursue.  Bail  may  be  proceeded  against  in  this  Court  either  by  subprena  or  quo  minus  ; 
in  the  former  case  four,  in  the  latter  eight  da3's,  after  the  return  of  the  writ,  are 
allowed  for  rendering  the  defendant.  In  this  instance,  the  party  was  bailed  in 
vacation,  to  surrender  within  the  first  four  days  of  the  ensuing  term.  If  the  Court 
saw  that  any  actual  injury  had  been  inflicted  on  [402]  the  plaintiff  by  what  has  taken 
place,  they  would  not  interpose  ;  but  he  has  lost  nothing,  except  the  restraint  on  the 
defendant's  liberty  in  the  mean  time.  The  decision  referred  to  in  the  8  Mod.  Rep. 
is  hardly  now  sustainable  in  point  of  law.  I  am  not  aware  of  any  case  exactly  in 
point ;  but  inasmuch  as  no  distinction  has  been  shewn  between  this  case  and  that  of 
a  recognizance  before  judgment,  in  which,  to  avoid  circuity,  the  bail  are  relieved 
without  surrendering  their  principal,  who  has  become  bankrupt,  and  obtained  his 
certificate,  it  seems  the  Court  ought  to  adopt  the  same  principle. 

Kule  absolute,  on  payment  of  the  costs  of  this  action,  and  the  costs  of  this 
application. (a) 

Between  our  Sovereign  Lord  the  King,  Plaintiff,  and  William  Lambe, 
claiming  for  the  Residue  of  a  Tei'm  of  1000  Years,  the  Messuage  and  Lands  called 
Larpool  Farm,  with  the  Appurtenances,  seized  into  his  Majesty's  hands  under  a 
Writ  of  Extent  against  Jonathan  Lacy,  Defendant.  Feb.  4th,  June  25th,  ly24. — 
A  term  of  years  originally  created  out  of  an  estate  purchased  by  a  person  who 
afterwards  became  indebted  to  the  Crown,  to  secure  a  sum  of  money  due  by  him 
to  one  of  the  vendors,  and  vested  in  a  trustee  for  that  purpose ;  and,  after  several 
mesne  conveyances,  assigned  to  a  trustee  for  another  purchaser  of  the  estate  for 
a  valuable  consideration  without  notice,  to  attend  and  protect  the  inheritance, 
such  latter  purchaser  claiming  directly  under  the  first  incumbrancer,  by  a  title 
paramount  to  the  Crown  debtor,  is  not  liable  to  an  extent  for  the  Crown  debt. — 
Qusere,  whether  a  bond  to  the  Cro^n,  entered  into  by  the  committee  of  a  lunatic, 
in  consequence  of  a  graiit  of  the  lunatic's  estate  having  been  made  to  him  in  the 
usual  form,  under  the  great  seal,  be  an  obligation  of  the  same  force  and  effect  as 
a  statute  staple  within  the  33  H.  8,  c.  39,  s.  50 'i — Semble,  that  an  extent  against 
the  lands  and  tenements  only  of  the  Crown  debtor,  without  including  goods  and 
chattels,  is  irregular. 

[S.  C.  13  Price,  649.] 

'I  his  case  arose  upon  an  extent,  issued  against  Jonathan  Lacy,  the  obligor,  in  a 
bond  to  the  King  entered  into  under  the  following  circumstances  : — 

[403]  William  Lacy  having  been  found  a  lunatic  under  a  commission  of  lunacy, 
his  brother,  J.  Lacy,  was  appointed  committee  of  his  estate,  by  an  order  made  by  the 
then  Lord  Chancellor  in  the  matter  of  the  lunacy,  dated  the  l'3th  April,  1775,  on  his 
first  giving  security  duly  to  account  for  the  proceeds ;  and  in  pursuance  of  such  order, 
the  .said  J.  L.,  and  two  sureties,  entered  into  a  bond  to  the  Crown,  in  form  as  follows  : — 
"  Know  all  men,  &c.  that  we,  Jn".  Lacy,  of,  &c.  R.  J.  B.,  and  J.  S.  aie  bound,  and 
firmly  obliged,  to  our  most  serene  Lord  George  the  3d,  by  the  grace  of  God  of  Great 
Biitain  and  Ireland,  King,  &c  in  68001.  of  good  and  lawful  money  of  Great  Britain, 
to  be  paid  to  the  same  Lord  the  King,  his  heirs  or  successors  ;  to  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves,  and  every  of  us,  jointly  and  severally,  his 
heirs,  executors,  and  administrators,  and  the  heirs,  executors,  and  administrators  of 

(a)  Vide  1  Ld.  Raym.  156-7.  8  Mod.  340.  4  Burr.  2134.  3  Burr.  1360. 
2  Blacks.  811.     Cowp.  824.     Wightw.  79.     1  Moore,  457. 
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each  of  us,  firmlv'  bj'  these  presents,  sealed  with  our  seals,  dated  the  26th  day  of 
March,  in  the  sixteenth  year  of  the  reign  of  our  said  Lord  the  King,  &c.  &c.  in  the 
year  of  our  Lord  1776.  "The  condition  of  this  obligation  is,  that  if  the  said  J.  L. 
shall  yearly,  or  oftener  if  he  be  thereunto  required,  make  a  just  and  ti'ue  account  of 
all  and  singular  the  rents,  issues,  and  profits  of  the  real  estate  of  the  said  lunatic,  and 
also  of  his  personal  estate,  and  the  profits  thereof,  as  now  are  or  hereafter  shall  come 
to  his  hands,  custody,  or  possession,  or  which  he  may  receive  out  of  or  concerning 
the  said  estate;  and  shall  carefully  observe,  &c.  the  orders  and  directions  of  the  Lord 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners  for  the  custody  of  the  Great  Seal 
of  Great  Britain  for  the  time  being,  made  or  hereafter  to  be  made,  touching  or  con- 
cerning the  said  lunatic  and  his  estate,  and  touching  all  such  monies  as  shall  yearly 
remain  due  upon  the  foot  of  his  account,  duly  taken  by  one  of  the  Masters  of  the 
High  Court  of  Chancery,  and  filed  in  the  office  for  that  purpose  appointed  ;  and  shall 
be  careful  to  see  the  [404]  houses,  &c.  of  the  said  lunatic,  to  be  well  and  sufficiently 
repaired,  and  so  kept  and  maintained  during  the  continuance  of  the  grant;  and  shall 
carefully  preseive  and  keep  all  the  deeds,  &c.  touching  the  manors,  &c.  of  the  said 
lunatic,  as  now  are,  or  hereafter  shall  come  to  his  hands,  &c. ;  and  shall  bring  the 
said  grant  to  the  Clerk  of  the  Custodies  and  Post  Mortems  within  one  month,  or 
sooner,  next  after  the  same  shall  be  passed  under  the  Great  Seal,  to  be  there  inroUed  ; 
and  shall  not  sell  or  aliene  his  interest  in  the  said  custody  or  grant  to  any  person  or 
persons  whomsoever,  without  the  consent  or  agreement  of  the  Lord  Chancellor,  &c. 
for  the  time  being,  but  shall  in  all  things  demean  himself  as  a  careful  and  faithful 
gi-antee  or  committee  of  the  said  lunatic  ;  then  the  said  obligation  to  be  void,  or  else 
the  same  to  stand,  &c.  in  full  force  and  virtue." 

This  bond  was  filed  in  the  office  (  f  the  Clerk  of  the  Custodies,  and  a  grant  of  the 
lunatic's  estate  was  made  to  J.  L.,  who  took  upon  himself  the  trust,  and  from  time  to 
time  possessed  himself  of  the  lunatic's  property.  No  account  however,  from  the  time 
of  his  appointment,  was  ever  passed  by  him  in  any  way:  and  in  the  year  1803  he 
became  bankrupt.  Lender  two  orders  made  in  the  lunacy,  dated  respectively  the 
6th  August,  1S06,  and  1st  April,  1808,  J.  L.  was  discharged  from  being  committee, 
a  new  committee  was  appointed,  and  the  accounts  of  the  former  were  carried  in  and 
proceeded  on  befoie  the  Master,  Mr.  Stratford,  who  by  his  report,  dated  4th  Aug. 
1817,  certified  that  there  was  remaining  due  from  J.  L.  to  the  lunatic's  estate,  from 
the  time  of  his  appointment  in  1775  to  the  1st  October,  1803,  when  he  became  bank- 
rupt, the  sum  of  21601.  18s.  The  assignees  paid  into  Court,  in  trust  in  the  lunacy, 
the  sum  in  their  hands  belonging  to  the  bankrupt's  estate,  amounting  to  8271.  8s.  7d. 
in  pursuance  of  another  order  made  by  the  Lord  Chancellor.  The  bond  entered  into 
by  the  late  committee,  J.  L.  having  become  forfeited  by  reason  of  the  non-payment 
of  the  whole  [405]  'if  the  balanc3  due  from  him  to  the  luiatic's  esta'e,  was  delivered 
up  under  a  further  order  of  the  Lord  Chancellor,  dated  23d  June,  1821,  by  the  clerk 
of  the  custodies,  to  the  present  committee,  to  enable  him  to  sue  upon  it.  A  scire  facias 
was  accordingly  issued  against  J.  L.,  and  judgment  haying  been  obtained  thereon, 
the  extent  issued,  under  which  the  property  (with  other  effects,  which  were  sold  for 
1901.)  claimed  by  the  defendant  Lambe  was  seized. 

The  writ  of  extent,  which  was  dated  20th  May,  and  returnable  26th  June,  3  Geo.  4, 
was  directed  to  the  sheriff  of  the  county  of  York  ;  and  after  reciting  the  obligation  of 
the  bond,  and  that  by  judgment  of  the  Barons  of  the  Exchequer  it  was  adjudged  that 
execution  should  be  had  against  the  said  J.  L.  for  the  penalty,  proceeded  in  these 
terms: — "Now  we  being  desirous  to  be  satisfied,  &c.  do  command  you  that  you  omit 
not,  &c.,  but,  &c.,  and"  (by  the  usual  methods)  "you  do  diligently  enquire  what  lands 
and  tenements,  and  of  what  yearly  values,  the  said  J.  L.  or  any  person  or  persons  to 
his  use  or  in  trust  for  him,  had  in  your  bailiwick,  on  the  said  26th  day  of  March,  in 
the  said  16th  year  of  the  reign  of  his  said  late  Majesty  King  George  the  3d,  or  at  any 
time  since;  and  what  lands  and  tenements  the  said  J.  L.,  or  any  person  or  persons  to 
his  use,  or  in  trust  for  him,  now  hath  or  have  in  your  said  bailiwick ;  and  that  all  and 
singular  such  lands  and  tenements,  in  whose  hands  soever  the  same  may  be,  you  do 
diligently  extend,  and  do  take  and  seize  the  same  into  our  hands,  there  to  remain  till 
we  shall  be  fully  satisfied  the  said  debt,  according  to  the  form  of  the  statute  (a)  made 
for  recovering  of  our  debts  of  this  nature,"  &c.  &c. 

(a)  33  H.  8,  c.  39,  s.  50,  which  enacts,  "  that  all  obligations  and  specialties,  which 
Ex.  Div.  IV.— 6* 
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[406]  The  inquisition  returned  (which  was  taken  on  the  20th  June,  1822),  found 
th.it  ,1.  1..  was,  on  the  26th  March,  1776,  seised  in  his  demesne  as  of  fee  (among  other 
estates)  of  and  in  a  certain  messuage  and  lands,  commonly  called  or  known  by  the 
name  of  Larpool  Estate,  situate  in  the  parish  of  Whitby,  in  the  county  of  York,  and 
of  the  yearly  value  of  2.501.  which  the  said  sheriff  had  taken  and  seized  into  his  Majesty's 
hands,  according  to  the  command  of  the  writ.  The  defendant  Lambe  claimed  property 
in  the  messuage  and  lands  seized,  for  the  residue  of  a  certain  term  of  1000  years,  and 
prayed  oj'er  of  the  bond  and  the  condition,  which  were  accoidingly  set  out  as  above 
stilted.  He  also,  after  craving  oyer  of  the  writ,  return,  and  inquisition,  and  protesting 
that  he  was  not  bound  in  law  to  answer  them  or  the  bond,  pleaded,  that  before  the 
date  and  execution  of  the  bond  by  J.  Lacy,  and  before  he  had  any  thing  in  the  estate 
claimed,  and  before  and  at  the  time  of  making  the  indentures  of  lease  and  release 
thereinafter  next  mentioned,  and  of  levying  the  tine  thereafter  mentioned,  one  Marwood 
Turner  Van  Straubenzie,  and  one  Charles  .Spencer  Van  Straubenzie,  were,  each  of  them 
lespectively,  seised  in  their  demesne  as  of  fee,  of  and  in  a  moiety  of  the  hereditaments 
thereby  conveyed;  and  being  so  seised,  to  wit,  on  the  4th  April,  1774,  by  a  certain 
indenture  of  bargain  and  sale,  they,  in  consideration  of  the  sum  of  10s.  then  and  there 
paid,  bargained  and  sold  the  aforesaid  messuage  and  lands,  &c.  called  the  Larpool 
Farm,  to  one  Ed.  Cayley,  [407J  for  the  term  of  a  year ;  and  the  said  E.  C.  being  in 
possession  of  the  said  hereditaments  for  the  remainder  of  the  term,  afterwards,  and 
before  the  execution  of  the  bond,  to  wit,  on  the  -Sth  April,  in  the  year  last  aforesaid, 
by  a  certain  indenture  of  release  then  and  there  made  between  the  said  M.  T.  V.  S. 
and  C.  S.  V.  S.  and  Ann  Theophila,  his  wife,  of  the  first  part ;  the  said  J.  Lacy,  of  the 
second  part ;  and  the  said  E.  C.  of  the  third  part ;  after  reciting  as  therein  was  recited, 
in  consideration  of  the  sum  of  15001  &c.  to  the  said  M.  T.  V.  S.  then  and  there  paid 
by  the  said  J.  Licy  ;  and  of  a  further  sum  of  7501.  to  the  said  M.  T.  V.  S.  then  and 
there  paid  by  the  said  C.  S.  V.  S.,  at  the  request  and  by  the  direction  of  the  said 
J.  Lacy,  being  one  full  moiety  of  the  purchase  money ;  and  in  consideration  of  the 
sum  of  30001.  intended  to  be  thereby  secured,  to  be  paid  to  the  said  C.  S.  V.  S.  his 
executors,  &c.  with  interest,  part  of  which  said  sum  of  30001.,  to  wit,  the  sum  of  22501. 
was  the  consideration  for  the  other  moiety  of  the  said  purchase  money  due  to  the  said 
C.  S.  V.  S.,  and  the  sum  of  7501.  residue,  was  for  the  money  so  advanced  and  paid 
bv  him  to  the  .said  M.  T.  V.  S.  as  aforesaid  ;  and  in  con.sideration  of  10s.  to  the  said 
M.  T.  V.  S.  and  0.  S.  V.  S.  and  A.  T.  his  wife,  paid  by  the  .said  E.  C,  they  the  said 
M.  T.  V.  S.  and  C.  S.  V.  S.  and  A.  T.  his  wife,  at  the  request,  and  by  the  direction 
and  appointment  of  the  said  J.  Lacy,  did  grant,  bargain,  sell,  aliene,  release,  and  confirm 
unto  the  said  E.  C,  and  to  his  heirs  and  assigns,  the  aforesaid  messuage,  &c.  called 
the  Larpool  Farm,  to  hold  the  same  to  the  use  of  the  said  C.  S  V.  S.,  his  executors, 
administrators,  and  assigns,  for  the  term  of  1000  years,  without  impeachment  of  waste, 
but  subject  to  the  proviso  and  condition  thereinafter  contained,  and  from  and  after 
the  expiration,  or  other  sooner  determination  of  the  said  term  of  1000  years,  and  in 
the  mean  time  subject  thereto,  to  the  use  of  the  said  J.  Lacy,  his  heirs  and  assigns 
for  ever.  And  by  the  said  indenture  [408]  of  release,  after  reciting  that  a  tine  sur 
cognizance  de  droit  come  ceo,  &c.  was  already  acknowledged,  and  intended  to  be  levied 
by  the  .said  M  T.  V.  S.,  C.  S.  V.  S.,  and  A.  Theophila,"his  wife,  unto  one  J.  H.  and 
his  heirs,  of  (amongst  other  premises)  the  hereditaments  thereby  conveyed — it  was 
covenanted  by  and  between  the  said  parties,  that  the  said  tine  when  levied  should,  as 

after  the  first  day  of  May  next  coming  shall  be  made  for  any  cause  or  causes,  touching, 
or  in  any  wise  concerning  the  King's  most  royal  Majesty,  or  his  heirs,  to  his  or  their 
use,  commodity,  or  behoof,  shall  be  made  to  his  Highness,  and  to  his  heii's,  kings,  in 
his  or  their  name  or  names,  by  these  words.  Domino  Regi,  and  to  none  other  person 
or  persons  to  his  use,  and  to  be  paid  to  his  Highness  by  these  words  ;  Solvend'  eidem 
domino  Kegi  h;«red',  vel  executoribus  suis,  with  other'words  used  and  accustomed  in 
common  obligations ;  and  that  all  such  obligations  and  specialties  so  to  be  made,  shall 
be  good  and  eti'ectual  in  the  law  to  all  purposes  and  intents,  and  shall  be  of  the  same 
nature,  kind,  quality,  force,  and  eflFect,  to  all  intents  and  purposes,  as  the  writings 
obligatory  taken  and  knowledged  according  to  the  statute  of  the  staple  of  Westminster 
hath,  (have,)  at  any  time  before  the  making  of  this  present  act,  been  taken,  used, 
exercised,  and  executed  against  any  lay  person  or  persons ;  any  law,  usage,  or  custom 
thereof  to  the  contrary  notwithstanding." 
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to  the  said  hereditaments  by  the  said  indenture  conveyed,  be  and  enure  to  and  for  tlie 
several  uses  thereinbefore  limited  of  and  coueerning  the  same.  And  by  the  said 
indenture  of  release  it  was  agreed  by  and  between  the  said  parties  thereto,  that  if  the 
said  J.  Lacy,  his  heirs,  executors,  &c.  should,  and  did  pay,  or  cause  to  be  paid,  unto 
the  said  C.  S.  V.  S.,  his  executors,  administrators,  or  assigns,  the  full  sum  of  30001.  with 
interest,  at  the  rate  of  5  per  cent,  per  annum,  at  the  time  thereinafter  mentioned,  that 
is  to  say,  the  sum  of  751.  being  one  half-year's  interest,  on  the  5th  October  then  next 
ensuing,  and  the  sum  of  30751.,  being  the  whole  principal,  and  another  half-year's 
interest,  on  the  5th  April,  1775,  then  and  from  thenceforth  the  estate  and  term  of 
1000  years,  thereby  limited  to  the  use  of  the  said  C.  S.  V.  S.,  his  heirs,  &c.,  or  so  much 
thereof  as  should  be  then  to  come  and  unexpired,  should  cease  and  determine,  and  be 
utterly  void  ;  any  thing  therein  contained  to  the  contrary  notwithstanding. 

The  plea — after  stating  that  a  memorial  of  the  bargain  and  sale  and  release  had 
been  registered,  and  that  a  tine  had  been  duly  levied  in  Hilary  Term,  in  the  15th  year 
of  Geo.  3,  of  the  premises  to  J.  H.  and  his  heirs  for  ever,  to  the  uses  before  limited, 
by  virtue  of  which,  and  of  the  said  indentures,  and  by  force  of  the  statute,  ilx.  the 
said  C.  S.  V.  S.  then  and  there  became  and  was  possessed  of  the  said  messuage,  &c. 
called  the  Larpool  Farm,  for  the  full  term  of  1000  years  ;  and  the  said  J.  Lacy  became 
and  was  seised  to  him  and  his  heirs,  of  and  in  the  reversion  in  the  same  hereditaments, 
expectant  on  the  expira-[409]-tion,  or  other  sooner  determination  of  the  same  term  — 
averred,  that  default  was  made  on  the  5th  April,  1775,  in  the  payment  of  the  30001. 
and  interest,  whereb\'  the  estate  and  interest  of  the  C.  S.  V.  S.  in  the  messuage,  &c. 
became  absolute  for  the  residue  of  the  term  unexpired  :  that  in  the  year  1783  the  said 
C.  S.  V.  S.  assigned  the  residue  of  the  term  to  W.  Withers  and  K.  Garland,  in  con- 
sideration of  a  sura  of  12001.  then  remaining  due  to  him  ;  that  in  1792  it  was  assigned 
by  Withers,  who  became  sole  po.ssessed  by  benefit  of  survivorship,  to  Kobt.  Roberts ; 
and  that  lastlv,  in  April,  1805,  upon  .1.  Turtoii  having  become  the  purchaser  of  the 
estate  for  13,0001.  on  a  sale  thereof  by  the  assignees  of  J.  L.,  who  had  become  bankrupt, 
all  incumbrances  remaining  due  under  the  term  being  discharged  out  of  the  purchase 
money,  the  residue  of  the  term  was  assigned  to  the  claimant,  in  trust  for  the  said 
J.  Turton  and  his  heirs,  and  to  attend  the  inheritance  of  the  premises,  so  as  to  protect 
them  from  mesne  and  intervening  charges  and  incumbrances  ;  and  that  the  reversion, 
subject  to  the  term,  was  conveyed  by  J.  L.  and  his  assignees  to  Turton  in  fee.  The 
defendant  by  his  plea  further  alleged,  that  at  the  time  of  the  purchase  of  the  estate 
by  Turton,  they,  or  either  of  them,  had  no  notice  or  knowledge  of  the  bond,  or  that 
J.  L.  was  indebted  to  the  king;  whereupon  he  prayed  judgment,  and  that  the  hands 
of  the  king  might  be  amoved  from  the  posse.ssion  of  the  residue  of  the  term,  &c. 
Demurrer  by  the  Attorney  General,  and  joinder. 

February  4rth — The  case  was  argued  in  last  Hilary  Term  by  Abraham  and  Parke. 
Three  objections  were  raised  against  the  extent — 1st,  that  the  bond  was  not  one 
within  the  statute  33  H.  8,  c.  39,  s.  50 ;  2dl}',  that  the  writ  only  enjoined  the  sheriff 
to  en-[410]-quire  and  seize  what  lands  and  tenements  the  obligor  had,  and  was  silent 
as  to  goods ;  3dly  (and  principally)  that  the  outstanding  term  was  not  seizalile  under 
the  execution  of  the  Crown. 

Abraham,  in  support  of  the  demurrer.  Istly,  anterior  to  the  statute  of  Henry 
8th,  the  King's  debts  of  lecord  bound  the  lands  of  his  debtor  from  the  date  of  their 
acknowledgment  That  provision  of  law  did  not  extend  to  bonds,  and  the  statute 
was  passed  to  remedy  the  defect.  It  places  upon  the  footing  of  a  statute  staple,  all 
obligations  made  in  the  form  which  it  prescribes  :  "  for  any  cause  or  causes  touching, 
or  in  any  wise  concerning  the  King's  most  Koyal  Majesty  or  his  heirs,  or  to  his  or 
their  use,  commodity,  or  behoof."  This  bond  comes  within  that  description.  At 
common  law,  the  King  had  the  disposition  of  the  persons  and  estates  of  idiots  and 
lunatics  to  an  equal  extent.  The  statute  de  prajrogativa  regis,  17  E.  2,  c.  10, 
materially  limited  the  prerogative  with  respect  to  the  latter  class,  by  providing  that 
the  King  should  take  no  part  of  their  estates  to  his  own  use ;  but  it  did  not  take 
awajf  the  superintending  power,  which  is  still  vested  in  the  Crown.  1  Bla.  Com.  304. 
Orenden  v.  Lord  Coinpton  (2  Ves.  J.  71),  Beverley's  case  (4  Rep.  123).  The  Lord 
Chancellor's  jurisdiction  over  lunatics  is  not  necessarily  annexed  to  the  great  seal ;  for 
upon  every  change  of  it,  the  guardianship  of  lunatics  is  delegated  to  the  new  Chancellor 
under  the  sign  manual ;  and  the  appeal  fiom  his  orders  on  the  subject  lies  not  to  the 
House  of  Lords,  but  to  the  King  in  council,  as  King  ;  and  his  decision  is  final      Sheldon 
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V.  Fm-tescue  Aland  (3  P.  Will.  108).  It  follows  as  a  necessary  consequence,  that 
thout;h  this  bond  be  not  in  the  king's  "  u.se,  commodity,  or  behoof,"  yet  it  has  been 
made  for  "a  cause  concerning  the  King's  most  Koyal  Majesty."  2dly.  It  will  be  con- 
tended, that  [411]  the  goods  and  chattels  ought  to  have  been  seized  before  the  lands 
and  tenements,  under  this  provision  of  Magna  Charta  (9  H.  3,  c.  8  ) :  "  We,  or  our 
bailiffs,  shall  not  seize  any  land  or  rent  for  any  debt,  as  long  as  the  chattels  of  the 
delitor' forthcoming  shall  suffice  to  pay  the  debt,  and  the  debtor  himself  be  ready  to 
satisfy  therefore."  But  this  was  altered  by  the  33  H.  8,  c.  39,  s.  5-5,  which  gave 
power  to  prosecute  suits  for  the  King's  debts  by  capias,  extendi  facias,  subprena,  attach- 
ment, and  proclamations  of  allegiance,  or  any  of  them.  It  is  true,  that  Lord  Coke 
states  that  the  form  of  the  writ,  framed  since  the  statute,  was  to  enquire  of,  and  take 
the  goods  and  chattels  first,  and  if  they  should  not  be  sufficient,  then  to  extend,  and 
take  the  lands  and  tenements.  But  L.  C.  Gilbert  expresses  great  doubts  of  the  correct- 
ness of  that  statement ;  and  says  positively,  that  since  the  statute  "they  may  have 
a  capias,  levari,  or  extent,  without  any  such  inquisition  touching  the  goods"  (A)  In 
the  case  of  TJte  King  v.  Lewys,  in  Tremaiue's  Pleas  of  the  Crown  (G37,  638),  there  is  a 
precedent  of  an  extent  upon  a  bond,  commanding  the  sheriff  to  take  the  lands  and 
tenements,  goods  and  chattels  of  the  debtor ;  omitting  the  words  stated  by  Lord  Coke 
as  to  the  sufficiency  of  the  latter.  Mr.  West,(rf)>  after  commenting  on  the  doctrine 
laid  down  by  Lord  Coke,  asserts  it  to  be  clear,  that  "  the  sheriff'  may  seize  the  lands, 
though  the  goods  should  be  sufficient  to  satisfy  the  debt."  The  statute  of  H.  8 
virtually  repealed  the  provision  of  magna  charta  relied  on,  authorising  the  Crown  to 
make  its  election,  which  it  has  done  in  this  instance.  There  are  forms  of  this  kind 
in  this  Court.  [Hullock,  B.  Yes  ;  but  they  are  founded  on  some  previous  proceeding, 
which  shewed  that  there  were  no  goods  nor  chattels.]  If  it  were  allowed,  I  could 
shew  that  here  [Hullock,  B.  You  are  bound  to  pioceed  by  [412]  the  record.] 
3dly.  With  regard  to  the  outstanding  term,  it  is  not  by  any  means  intended  to 
impeach  the  authority  of  Jrilloiir/hby  v.  JVilhrnghhy  (1  T.  K.  763),  (in  which  it  was 
formally  settled  by  Lord  Hardwicke,  that  the  protection  arising  from  a  term  of  years 
assigned  to  a  trustee  for  a  purchaser,  should  extend  generally  to  all  estates,  charges, 
and  incumbrances  created  intermediate  between  the  raising  of  the  term  and  the 
pui'chase) ;  nor  of  Doe  v.  Hilder  (2  B.  &  Aid.  782).  But  these  were  decisions  between 
subject  and  subject,  and  do  not  touch  a  case  involving  the  rights  of  the  Crown.  In 
investigating  this  question,  the  nature  of  the  termor's  interest  should  be  considered. 
Anciently  he  was  the  mere  bailiff'  of  the  freeholder :  even  now  his  possession  is  said 
to  be  the  possession  of  the  freeholder;  and  until  the  21  H.  8,  c.  1.5,  which  put  an  end 
to  that  state  of  things,  his  interest  might  at  any  time  have  been  extinguished  by  a 
collusive  recovery  suffered  by  the  tenant  of  the  freehold. (c)  Gilbert's  Tenures,  34. 
Co.  Litt.  46  a.  According  to  C.  B.  Gilbert,  wherever  there  existed  a  debt  to  the 
Crown,  it  was,  as  it  were,  incorporated  with,  and  annexed  to  the  first  patent  of 
tenure.{rf)''  It  would  follow,  that  in  those  early  days  the  termor's  interest  was  so 
slight,  that  it  would  be  held  good  for  nothing,  and  could  not  interpose  between  the 
King,  the  ultimate  lord  of  all  the  lands  in  the  kingdom,  and  his  debtor:  and  though 
terms  for  years  have  assumed  an  importance  which  they  did  not  possess  originally,  no 
case  is  to  be  found  limiting  this  original  power  of  the  Crown  to  come  on  them.  In 
the  case  of  The  Attm-ney  General  v.  Sir  G.  Sands  (Hard.  40.5.  Freeman,  2d  part,  129), 
it  was  held,  that  as  the  inheritance  was  not  forfeited,  the  term  was  not  forfeited  ;  but 
it  seemed  to  have  been  admitted,  that  a  forfeiture  of  the  former  would  have  involved 
a  forfeiture  of  the  latter.  [413]  But  the  case  of  Tiie  King  v.  John  Smith  (Sugden's 
Law  of  Vendors  and  Purchasers,  Append.  24,  5th  ed.)  is  a  direct  authority.  [In 
answer  to  a  question  by  Mr.  Baron  Hullock,  it  was  intimated  by  the  defendant's 
counsel,  that  there  the  term  was  attendant  upon  the  inheritance,  at  the  time  of  the 
right  of  the  Crown  attaching.]  [Hullock,  B.  That  brings  the  case  very  nearly  within 
the  reason  of  Sir  Ed.  Coke's  case  (Godbolt,  289).]  That  case  has  always  been  law,  and 
so  has  Dudley's  case  (ibid.  359 ) ;  but  if,  in  The  King  v.  J.  Smith,  the  facts  were,  as  is 
now  stated,  there  could  hardly  have  been  room  for  the  deep  consideration  which  the 
case  underwent.     But  conceding  that  they  were,  the  language  of  C.  Baron  Macdonald, 

(i)  Gilbert's  Excheq.  126,  127,  128,  ed.  1758.  (f7)i  On  Extents,  p.  80. 

(c)  Vide  2  Black.  Com.  142.  (df  Gilbert's  Excheq.  88. 
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in  his  judgmeut,  goes  upon  the  principle,  that  there  is  no  distinction  for  the  present 
purpose,  between  terms  attendant  upon  the  inheritance,  and  terms  in  gross,  and  is  so 
large  and  general  as  to  be  applicable  to  both. 

"Pai'ke,  contra.  This  term  was  held  in  trust  to  pi'otect  a  bonii  fide  purchaser  of 
the  freehold,  without  notice  ;  and  if  the  Crown  be  held  entitled  to  seize  it,  not  for  any 
object  directly,  or  indirectly,  concerning  the  public,  but  merely  for  the  benefit  of  the 
persons  interested  in  the  lunatic's  estate,  it  is  one  of  the  harshest  proceedings  which 
ever  took  place  before  this  Court.  The  Crown  is  not  so  entitled  ;  for,  1st,  this  is  not 
a  bond  within  the  statute  33  H.  8,  e.  39,  s.  50,  so  as  to  have  the  effect  of  a  statute 
staple.  It  is  admitted,  that  at  common  law,  debts  of  record  bound  the  lands  of  the 
debtor  from  the  date  of  the  record  ;  but  simple  contract  debts  did  not,  unless  due  from 
known  public  officers  and  accountants.  K^x  v.  Smith  (Wightwick,  34).  At  common 
law  also  the  Crown  had  a  process  against  the  body,  lands,  and  goods  of  the  party, 
and  that  was  the  Long  writ  of  the  Pipe,  which  was  very  different  from  an  extent; 
but  [414]  that  prerogative  having  been  abused,  it  was  made  a  provision  of  Magna 
Charta  (c.  S),  that  the  debt  should  not  be  levied  on  the  land  as  long  as  there  were 
chattels  sufficient  to  satisfy  it ;  and  after  this  enactment  the  long  writ  could  not  be  had 
recourse  to,  till  after  the  summons  of  the  Pipe,  which  was  in  the  nature  of  a  fieri  facias, 
had  issued,  and  had  proved  ineffectual  (Gilbert's  Exch.  115,  124).  Such  was  the  state 
of  the  law  from  Magna  Charta  till  the  33  H.  8.  That  act  does  two  things  ;  first,  it 
places  upon  the  footing  of  a  statute  staple  certain  bonds,  which  it  mentions  ;  and  next, 
it  gives  the  process  of  extent  for  all  the  king's  debts.  The  question  now  is,  whether 
this  bond  has  the  effect  of  a  statute  staple,  so  as  to  bind  the  lands  from  the  time  it  was 
entered  into  ;  for  the  prosecutor  has  no  right  to  issue  an  extent,  overriding  all  trans- 
actions from  the  year  1776,  unless  the  bond  be  of  that  force  within  the  meaning  of 
the  50th  section  of  the  act.  It  is  not  denied,  that  in  this  instance  an  extent  might 
properly  issue  on  affidavit ;  but  its  effect  would  only  be  to  take  the  lands  which  belonged 
to  the  debtor  from  the  time  of  the  inquisition  taken.  Bex  v.  Smith,  West  on  Extents 
(123,  129).  In  Sir  Edward  Coke's  case  (Godbolt,  294),  Tanfield,  C.  Baron,  says,  tha,t 
"all  powerful  and  speedy  courses  are  given  unto  the  king  for  the  getting  in  of  his 
revenues : "  and  the  process  upon  the  statute  staple,  which  runs  against  body,  lands, 
and  goods  simultaneously,  is  of  that  description.  But  looking  at  the  different  clauses 
of  the  act  of  H.  8,  it  is  clear  that  nothing  is  contemplated  by  it  but  securities  for  debts, 
in  which  the  king  really  has  a  beneficial  interest,  and  which  he  may  dispose  of  by 
will,  or  debts  relating  to  the  revenue  ;  but  that  it  cannot  apply  to  bonds  given  to  the 
Crown  nomiuall\%  but  for  the  benefit  of  private  persons.  Vale  v.  The  King,  in  error 
(6  Brown's  Cas.  in  Pari.  27,  2d  ed.  Bunb.  58).  This  bond  is  wholly  unconnected  with 
the  revenue  ;  and  the  Crown  [415]  has  no  beneficial  interest  in  the  estate  of  a  lunatic. 
If  (a)  any  doubt  might  have  previously  existed  on  that  point,  it  was  settled  by  the 
statute  de  prsrogativa  regis,(i)  which  established  the  great  distinction  in  this  respect 
between  their  estates,  and  those  of  idiots.  The  distinction  is  taken  in  Frances'  case 
(Moore,  Sir  F.  4).  The  policy  of  the  law  is  to  allow  the  King,  when  suing  for  the 
debts  due  to  a  lunatic's  estate,  to  stand  in  the  same  situation,  and  to  have  recourse  to 
the  same  process,  as  if  he  were  suing  for  a  simple  contract  debt  due  to  himself.  He 
is  authorised  to  proceed  by  an  extent,  but  it  is  not  to  have  any  retrospective  operation. 

2dly.  It  is  not  meant  to  be  argued  that  there  should  have  been  an  inquisition 
respecting  the  goods  alone  in  the  first  place  ;  but  only  that  they  ought  to  have  been 
included  in  the  extent.  At  common  law  the  goods  were  considered  the  primary  fund 
out  of  which  the  King's  debts  were  to  be  satisfied.  Then  by  Magna  Charta  the  King 
could  have  no  proceeding  at  all  against  the  lands,  till  it  had  been  ascertained  whether 

(a)  In  Beverley's  case,  it  is  said  that  the  stat.  was  but  a  declaration  of  the  Common 
Law. 

(h)  17  E.  2,  c.  10.  "  Also  the  King  shall  provide  when  any  (that  before  time  hath 
had  his  wit  and  memory)  happen  to  fail  of  his  wit,  as  there  are  many  per  lucida  inter- 
valla,  that  their  lands  and  tenements  shall  be  safely  kept  without  waste  and  destruc- 
tion ;  and  that  they  and  their  household  shall  live,  and  be  maintained  competently 
with  the  profits  of  the  same ;  and  the  residue,  besides  their  sustentation,  shall  be  kept 
to  their  use,  to  be  delivered  unto  them  when  they  come  to  right  mind  ;  so  that  such 
lands  and  tenements  shall  in  no  wise  be  aliened  within  the  time  aforesaid ;  and  the 
King  shall  take  nothing  to  his  own  use,"  &c. 
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the  chattels  were  not  sufficient.  The  question  is,  whether,  since  the  statute  of  Henry  8, 
the  Crown  can  seize  the  debtor's  lands  alone  ;  or  whether  it  is  not  bound  to  issue  its 
process  against  both  goods  and  lands  ;  and  whether  it  is  not  empowered  to  take  the 
lands  then  only,  when  there  is  a  deficiency  of  goods.  This  Court  never  orders  a  sale 
of  lands  under  the  25  Geo.  3,  c.  35,((/)  till  it  is  first  satisfied  that  the  goods  are  insuffi- 
[416]-eient.  It  is  uuceitain  whether  there  has  been  any  extent  since  the  passing  of 
the  act,  that  did  not  include  goods  as  well  as  lands  and  tenements  ;  and  its  language 
is  against  the  supposition  that  there  has.  It  must  be  admitted,  that  the  extent,  in  the 
way  in  which  it  is  now  used,  i.s  by  virtue  of  the  statute  ;  and  it,{a)^  in  express  terms, 
mentions  goods.  If  at  common  law  the  first  proceeding  was  against  the  goods,  where 
there  were  goods,  should  not  the  Crown  observe  some  analogy  to  that  course  at  this 
da}',  and  aflbrd  the  debtor  a  chance  of  preserving  his  real  estate,  if  his  personal 
property  be  equal  to  the  claim  upon  him  1  But  if  the  form  used  in  this  instance  may 
be  pursued,  that  chance  will  be  lost.  [Hullock,  B.  Have  you  found  any  other 
precedent  of  an  extent  framed  in  this  form?]  None.  [Hullock,  B.  Then,  I  suppose, 
thei'c  are  none.]  It  appears,  from  a  note  to  1  Dyer,  67  b.  that  the  course  of  this 
Court  is  not  to  charge  the  heir  of  the  Crown  debtor,  if  the  executor  have  assets;  nor 
the  feoffee,  who  comes  in  by  purchase,  if  the  heir  or  executor  have  assets.  That,  and 
the  doctrine  laid  down  in  Salkeld,  3,  2S6,  title  "  Process,"  are  additional  authoiities, 
that  the  goods  are  the  fund  to  which  the  Crown  ought  primarily  to  resort;  and  that 
any  extent,  which  passes  them  by,  is  irregular. 

3dly.  The  last,  and  most  important  question  is,  whether  this  outstanding  term  is, 
or  is  not,  a  bar  to  the  Crown.  It  is  a  complete  bar,  and  may  be  held  to  be  so,  without 
at  all  infringing  on  the  authority  of  The  Kivf/  v.  J.  Sviilh.  That  was  the  case  of  an 
outstanding  term,  in  trust  to  attend  the  inheritance,  at  the  time  the  right  of  the  Crown 
attached  on  it  The  leport  in  Mr.  Sugden's  treatise  leaves  that  facta  little  doubtful  ; 
but  it  is  evident,  [417]  from  the  pleadings  on  the  record.     [The  extracts  (a)-  from  the 

(d)  "  For  the  more  easy  and  effectual  sale  of  land-s,  tenements,  and  hereditaments 
of  Crown  debtors,  or  of  their  sureties." 

(ay  In  the  56th  section,  which  enacts,  "  that  the  Court  of  Exchequer,  &c.  shall  have 
whole  and  full  authority  and  power  to  hear  and  determine  all  and  every  such  suit  and 
suits  as  hereafter  shall  be  taken,  &c.  and  thereupon  to  award,  make,  and  do  execution 
by  and  upon  the  body,  lands,  and  goods  of  the  party  or  parties  that  shall  be  so 
condemned  accordingly." 

(m)2  Easter  Term,  in  the  39th  Year  of  the  Reign  of  King  George  3d. 

The  King  against  John  Smith,  Esq. 

In  this  case  the  ex'ent  tested  1st  March,  and  returnable  the  6th  May  1798,  com- 
manded the  sheriff  of  Kent  to  enquire  what  lands,  &c.  John  Montresor  had  in  his 
bailiwick  on  the  28th  September,  1778,  when  he  first  became  indebted  to  the  King, 
or  at  any  time  after.  The  inquisition  stated,  that  the  sheriff  had  seized  amongst  other 
property  a  messuage,  or  tenement,  and  piece  of  pasture  ground,  then  in  the  occupation 
of  J.  L.  and  John  Smith,  Esq.  J.  S.  entered  a  claim  to  these  premises,  and  pleaded 
that  long  before  the  said  J.  Montresor  had  any  thing  in  the  said  messuage,  &c.  to  wit, 
on  the  30th  January,  1721,  one  William  Thompson  was  seised  of  the  said  messuage, 
&c.  in  fee,  and  being  so  seised,  in  consideration  of  a  large  sum  of  money  by  indenture 
(since  lost)  demised  the  same  to  John  Sawkius,  his  executors,  &c.  for  and  during  the 
full  term  of  five  hundred  years,  by  virtue  whereof  the  said  J.  S.  entered,  and  became 
possessed  of  the  said  messuage,  &c.  ;  and  being  so  possessed,  afterwards  to  wit,  on 
the  13th  February,  1729,  in  consideration  of  a  certain  sum  of  money,  by  indenture 
(also  lost)  assigned  the  messuage,  &c.  to  Mary  Sawkins,  hei'  executors,  &c.  for  the 
residue  of  the  said  term  And  the  said  Mary  Sawkins  having  entered  and  being 
possessed  thereof,  afterwards,  to  wit,  on  the  19th  July,  1733,  by  a  certain  other 
nideiiture  of  five  parts,  then  and  there  made  between  the  said  M.  S.  of  the  first  part, 
the  said  W.  Thompson  of  the  second  part,  Stephen  Everard  and  Thomas  Buck  of  the 
third  part,  James  Chapman  of  the  fourth  part,  and  John  Budds  of  the  fifth  part  (one 
part  of  which  indenture  the  .said  J.  Smith  brought  there  into  Court)  ;  she  the  said 
M.  S.  for  the  consideration  of  a  sum  of  money  paid  to  her  by  the  said  S.  Everard  and 
T.  Buck,  did  assign,  &c.  unto  the  said  S.  E.'  and  T.  B.  their  executors,  &c.  the  .said 
messuage,  &c.  for  the  remainder  of  the  term  then  unexpired.     And  the  said  S.  E.  and 
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transcript  of  the  record,  which  are  quoted  in  the  note,  [418]  were  then  read.]  The 
present  case  is  totally  different  from  that,  because  this  term  was  a  term  in  gross,  from 
the  [419]  commencement  till  the  determination  of  Lacy's  interest  in  the  estate,  and 

T.  B.  being  so  possessed  thereof,  the  said  S.  E.  afterwards  died,  and  thereupon  the 
said  T.  B.  became  possessed  of  the  messuage,  &c.  by  right  of  survivorship.  And  the 
said  T.  B.  being  so  possessed,  afterwards  made  his  will,  and  appointed  Effield  Buck 
his  executrix,  and  afterwards  died  ;  after  whose  death  the  said  Effield  proved  the  will, 
and  took  upon  herself  the  execution  of  it ;  by  virtue  whereof,  she  entered  into  the 
possession  of  the  residue  of  the  said  term.  And  the  said  Effield  being  so  possessed, 
afterwards  made  her  will,  and  thereby  appointed  one  Ann  Carter  her  executrix,  and 
died  ;  after  whose  death,  the  said  Anne  proved  the  will,  &c.  and  afterwards  entered 
into  and  became  possessed  of  the  said  messuage,  &c.  for  all  the  residue  of  the  said 
term.  "And  the  said  A.  Carter  being  so  possessed,  afterwards,  to  wit,  on  the  10th 
October,  1795,  by  a  certain  deed  poll  then  and  there  made  (one  part  of  which  deed 
poll  sealed,  &c.  the  said  J.  Smith  brings  here  into  Court),  the  date  whereof,  &c.  the 
said  Ann  for  the  consideration  of  a  certain  sum  of  money  then  and  there  paid  to  her 
by  one  Charles  Greenstreet,  did  assign,  &c.  the  said  messuage,  &c.  unto  the  said 
C.  Greenstreet,  his  executors,  administrators,  and  assigns,  to  have  and  to  hold  the 
same  unto  the  same  C.  G.  his  executors,  &c.  from  thenceforth,  for  and  during  all  the 
residue  and  remainder  of  the  said  term  of  five  hundred  years  then  to  come  and 
unexpired.  And  the  said  .1.  Smith  further  says  that  the  said  assignment  and  transfer 
of  the  residue  of  the  said  term  of  five  hundred  years  so  made  as  aforesaid  by  the  said 
A.  Carter,  was  so  made  in  trust;  and  to  the  intent  that  the  said  rest  and  residue  of 
the  said  term  of  five  hundred  years,  so  far  as  the  same  concerned  the  said  messuage, 
&c.  should  be  kept  on  foot  to  attend,  wait  on,  and  go  along  with  the  freehold  and 
inheritance  of  the  same  ;  and  be  subservient  to  the  uses,  trusts,  and  estates  thereof 
limited  and  declared,  in  and  by  a  certain  indenture  of  release  hereinafter  mentioned  ; 
and  also  should  and  might  protect  the  .said  messuage,  &c.  fi'om  all  mesne  charges  and 
incumbrances  whatsoever :  and  the  said  J.  Smith  further  says,  that  before  the  making 
of  the  said  assignment  by  the  said  A.  Carter,  to  wit,  on  the  9th  October,  1795,  at,  &c. 
the  said  John  Montresor  being  then  and  there  seised  in  his  demesne  as  of  fee,  of  and 
in  the  said  messuage,  &c.  subject  to  the  .said  term  of  five  hundred  years,  by  a  certain 
indenture  then  and  there  made  between  the  said  J.  .Montresor  of  the  one  part,  and 
the  said  J.  Smith  and  one  George  Smith  of  the  other  part  (one  part  of  which,  &c. 
sealed,  &c.  the  said  J.  Smith  brings  here  into  Court,  &c.)  the  said  John  Montresor, 
for  the  consideration  of  a  certain  sum  of  money  then  and  there  paid  to  him  by  the 
said  J.  Smith  and  G.  Smith,  did  grant,  bargain,  and  sell  the  said  messuage,  &c.  unto 
the  said  J.  Smith  and  G.  Smith,  to  have  and  to  hold  the  same  unto  the  said  J.  Smith 
and  G.  Smith  from  the  day  next  before  the  day  of  the  date  of  that  indenture,  for  one 
year  from  thence  next  ensuing,  as  by  the  said  indentui'e  more  fully  appears  ;  by  virtue 
whereof  the  said  J.  Smith  and  G.  Smith  became  possessed  of  the  reversion  of  the  said 
messuage,  &c.  for  that  term  ;  and  the  said  J.  Smith  and  G.  Smith  being  so  possessed 
thereof,  afterwards,  and  before  the  making  of  the  said  assignment  by  the  said  A.  Carter, 
to  wit,  on  the  10th  da^'  of  October,  1795,  at,  &c.  by  a  certain  indenture  of  release 
then  and  there  made,  between  the  said  J.  Montresor  and  Frances  his  wife,  of  the  one 
part,  and  the  said  J.  Smith  and  G.  Smith  of  the  other  part  (one  part  of  which  said 
last  mentioned  indenture,  sealed,  &c.  the  said  J.  Smith  Ijrings  here  into  Court,  &c.) 
the  said  J.  Montresor  for  the  consideration  of  the  sum  of  9251.,  then  and  there  paid 
to  the  said  J.  M.  by  the  said  J.  Smith,  and  of  the  sum  of  10s.  then  and  there  paid  to 
the  said  J.  M.  by  the  said  G.  Smith,  did  grant,  release,  and  confirm  the  said  me.ssuage, 
&e.  to  the  said  J.  Smith  and  G.  Smith,  and  their  heirs,  to  have  and  to  hold  the  same 
to  the  said  J.  Smith  and  G.  Smith,  their  heirs  and  assigns,  to  the  use  and  behoof  of 
such  person  and  persons,  and  for  such  estate  and  estates  or  interests,  and  to  and  for 
such  ends,  intents,  and  purposes,  and  subject  to  such  charges,  powers,  provisoes,  agree- 
ments, restraints,  and  limitations,  and  in  such  sort,  manner,  and  form,  either  absolutely 
or  conditionally,  and  with  or  without  power  of  revocation,  as  the  said  J.  Smith,  during 
his  natural  life,  from  time  to  time  by  any  deed,  &c.  to  be  by  him  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses,  or  by  his  last  will  and  testament 
in  writing,  or  any  writing  purporting  to  be,  or  in  the  nature  of  his  last  will  and  testa- 
ment, or  by  any  codicil  or  codicils  thereto,  to  be  by  him  the  said  J.  Smith  signed,  &c. 
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at  the  time  of  his  entering  into  the  bonrl  [420]  to  the  Crown.  Now,  with  respect 
to  a  term  in  gross,  there  never  has  been  any  doubt  that  it  is  bound  only  from  the  date 
of  the  process.     That  is  laid  down  in  Rolle's  Abridgment  (i.  title  "  Execution  "  («). 

in  the  presence  of  three  or  more  credible  witnesses,  should  direct,  limit,  or  appoint, 
give  or  devise,  &c.  :  and  in  default  of  any  such  directions,  &c.  and  when,  and  so  soon 
as  the  estates 'and  interests  thereby  limited,  should  respectively  end  and  determine; 
and  as  to  such  part  or  parts  of  the"  said  hereditaments  and  premises,  whereof  no  such 
direction,  &c.  should  be  made,  and  suliject  thereunto,  to  the  use  and  behoof  of  the 
said  J.  Smith  and  his  assigns,  for  and  during  the  term  of  his  natural  life  And  from, 
and  immediately  after  his  decease,  to  the  use  and  behoof  of  the  said  G.  Smith  and  his 
heirs,  in  trust  nevertheless  for  the  said  J.  Smith,  his  heirs  and  assigns  for  ever." 
And  the  said  J.  Smith  further  said,  that  the  said  bargain  and  sale  were  made  for,  and 
in  consideration  of  the  full,  real,  and  just  value  of  the  said  messuage,  &c.  ;  and  that 
the  said  C.  G.,  J.  S.  and  G.  S.  had  not,  nor  had  any  of  them  at  the  time  of  making 
the  said  bargain  and  sale,  or  of  the  said  release,  or  of  the  said  assignment,  any  knowledge, 
or  notice,  or  any  reason  to  believe,  that  the  said  J.  Montresor  was  a  debtor,  or  accountant 
to  the  King  ;  but  that  the  said  bargain  and  sale,  release  and  assignment,  were  respec- 
tively taken  by  the  said  C.  G.,  J.  S.,  and  G.  S.,  bona  fide,  and  for  a  full  and  adequate 
valuable  consideration,  and  not  for  the  purpose  of  defeating  the  King  of  the 
payment  of  his  debt,  or  for  any  purpose  of  fraud  or  deceit  whatsoever,  which  he 
was  ready  to  verify ;  wherefore  he  prayed  that  the  hands  of  the  King  might  be 
amoved,  and  that  C.  Greenstreet  might  be  restored  to  the  possession.  The  Attorney 
General  prayed  oyer  of  the  indenture  of  five  parts,  and  of  the  deed  poll  in  the  plea 
mentioned  to  have  been  made  by  A.  Carter  ;  which  being  set  out,  the  Attorney  General 
said  that  the  hands  of  the  King  ought  not  to  be  amoved,  &c.  because,  protesting  that 
the  said  plea,  and  the  matters  therein  contained,  were  wholly  insufficient  in  law,  and 
that  he  was  not  bound  to  answer  thereto,  protesting  also  that  neither  of  them,  the 
said  S.  Evei'ard,  T.  Buck,  E.  Buck,  or  A.  Carter,  ever  entered  into  the  said  messuage, 
&c.  protesting  also,  that  they  the  said  C.  Greenstreet,  J.  Smith,  and  G.  Smith  had,  at 
the  time  of  the  making  of  the  said  bargain  and  sale,  and  release  and  a.ssignment,  full 
knowledge,  or  notice,  or  good  reason  to  believe,  or  suspect  that  the  said  J.  Montresor 
was  then  a  debtor  or  accountant  to  our  Lord  the  King ;  for  replication,  nevei'theless, 
in  this  behalf  the  said  Attorney  General  for  our  said  Lord  the  King,  said  "  that  neither 
of  them  the  said  Stephen  Everard  and  Thomas  Buck,  Effield  Buck  or  Ann  Carter,  ever 
received  the  rents,  issues,  and  profits  of  the  said  messuage,  &c.  or  of  any  pai't  thereof, 
but  they,  and  every  of  them  I'espectively,  were,  and  was,  continually  after  the  making 
of  the  said  assignment  by  the  .said  Mary  Sawkins,  until  the  time  of  the  making  of  the 
said  assignment  by  the  said  A.  Carter,  possessed  of  the  residue  of  the  said  term  of 
years  so  far  as  the  same  regarded  the  said  messuage,  &c.  in  trust,  to  and  for  the 
benefit  of  the  person  or  persons  during  that  time  seised  of  the  freehold  and  inheritance 
of  the  said  premises ;  and  that  the  said  term  of  years,  of  and  in  the  same  premises 
last  mentioned,  was  during  all  that  time,  a  term  attendant  and  waiting  upon  the 
freehold  and  inheritance  thereof,  to  wit,  at,  &c.  And  the  said  Attorney  General 
further  said,  that  true  it  is  that  before  the  making  of  the  said  assignment  by  the  said 
A.  Carter,  the  said  John  Montresor  was  seised  in  his  demesne  as  of  fee,  of  and  in  the 
.said  messuage,  &c.  as  the  said  J.  Smith  hath  above  thereof  in  pleading  alleged,  and 
was  so  seised  thereof  undei'  and  by  virtue  of  divers  mesne  assignments,"  conveyances, 
and  assui'ances  in  the  law,  by,  from,  and  under  the  said  Jolin  Budds,  in  the  said 
indenture  of  five  parts  mentioned,  to  wit,  at,  &c.  And  that  before,  and  at  the  time 
of  the  making  of  the  said  assignment  by  the  said  A.  Carter  to  the  said  C.  Greenstreet, 
and  while  the  said  John  Montresor  was  so  seised  of  the  said  messuage,  &c  the  said 
A.  Carter  was  possessed  of  the  residue  of  the  said  term  of  five  hundred  years,  &c.  in 
trust ;  and  to,  and  for  the  use  and  benefit  of  the  said  John  Montresor,  his  heirs  and 
assigns,  and  to  be  disposed  of  as  he  and  they  should  direct,  and  as  a  term  attendant 
and  waiting  upon  the  freehold  and  inheritance  of  the  same  premises,  to  wit,  at,  &c 
and  this  the  said  Attorney  General  for,  &c.  is  ready  to  verify,  and  therefore  he  prays 
judgment,  &c  "  Demurrer  to  the  replication,  joinder  in  demurrer. 
Judgment  for  the  King.* 


The  judgment  is  reported  in  Mr.  Sugden's  work  in  loc.  cit. 
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In  Fleetwood's  case  (S  Eep.  171),  the  question  was,  whether  a  lease  for  years  of  a  house 
and  lands,  which  had  been  sold  bona  fide  by  the  possessor,  he  being  at  the  time 
indebted  to  the  Crown,  and  conveyed  by  the  purchaser  to  a  third  person,  was,  or  was 
not  extendible,  or  liable  to  the  King's  debt:  and  it  was  resolved  that  "the  sale  of  the 
term  should  bind  the  King,  because  the  term  was  but  a  chattel,  and  there  was  no 
covin  in  the  case  ;  and  a  sale  bona  fide  of  chattels  is  good  after  judgment,  but  not 
after  execution  awarded."  The  distinction  now  contended  for,  was  taken  in  Nicholls 
V.  Ho^c  (2  Vern.  389),  in  which  the  second  point  resolved  was,  "that  where  a  term 
is  attendant  on  the  inheritance,  if  the  King  extends  the  inheritance,  he  shall  have  a 
right  to  the  term  ;  but  if  it  be  a  term  in  gross,  and  assigned  before  any  actual  extent, 
the  assignment  will  stand  good,  and  the  terra  not"  (be)  "liable  to  the  King's  [421] 
debt."  This  case  is  exactly  in  point,  and  decisive  of  that  at  bar  ;  because  here  the 
term  was  a  term  in  gross  during  the  entire  continuance  of  the  debtor's  title,  and  is 
admitted  to  have  been  ;issigned,  long  before  the  teste  of  the  extent,  for  a  valuable 
consideration  without  notice.  If  it  were  necessary  to  go  into  the  case  of  The  King  v. 
/.  Smith,  very  great  objections  could  be  urged  against  it  in  point  of  law ;  but  it  is  not, 
because  it  is  as  distinct  as  possiltle  from  the  present,  and  cannot  intluenee  it.  There 
General  Montresor  was  entitled  to  the  term  as  part  of  his  own  property,  and  had  the 
complete  controul  over  it  after  the  Crown's  debt  was  created  and  attached  on  the 
freehold  :  here  Ijacy  had  nothing,  at  any  time,  in  the  term,  which  was  outstanding 
on  mortgage,  except  the  equity  of  redemption.  Now,  it  is  not  possible  for  the  Crown 
to  take  that  of  which  the  beneficial  interest  was  not  in  the  party  liable,  but  in  strangers. 
Besides  it  cannot  stjind  in  a  better  condition  than  if  the  party  had  had  the  term  itself ; 
but  if  he  had,  Fleetwood's  case  shews  that  it  would  not  have  been  bound  till  the  teste 
of  the  extent,  at  which  time  it  had  been  assigned  away.  Therefore  the  defendant  is 
entitled  to  judgment  on  one  of  three  grounds. 

Abraham,  in  reply.  The  cases  cited  on  the  other  side  to  the  first  point  leave  the 
argument  for  the  bond  being  within  the  statute  untouched.  That  from  Brown's  cases 
may  be  conceded,  but  its  eHect  appears  to  be  adverse  to  the  defendant.  The  form  of 
this  bond  shews  that  it  was  given  for  the  King's  benefit ;  and  here  the  form  is  an 
exposition  of  the  substance.  As  to  the  argument  on  the  second  objection,  derived 
from  the  2-5  G.  3,  it  is  rather  strange  on  this  occasion  to  reason  from  a  statute  com- 
paratively so  modern.  With  respect  to  the  last  point,  and  the  case  of  'I'he  King  v. 
J.  Smith,  it  must  be  admitted,  that  if  the  term  was  in  point  of  fact  held  for  General 
Montresor,  that  case,  in  its  circumstances,  does  not  reach  this.  But  even  if  that  be 
[422]  so,  the  judgment  applies  to  all  cases  of  outstanding  terms,  and  answers  all  the 
authorities  adduced  on  this  head  of  the  argument,  except  Nicholls  v.  How. 

Cur.  adv.  vult. 

June  2.5th. — The  Lord  Chief  Bakon  now  delivered  the  opinion  of  the  Court  as 
follows.  (Having  first  stilted  the  case.)  The  situation  of  the  estate  claimed  was  this ; 
that  the  vendors  to  Lacy  not  having  received  the  whole  of  their  purchase  money,  had, 
in  the  very  conveyance,  the  very  title  that  was  made  to  that  person,  reserved  to 
themselves,  or  in  trust  for  themselves,  this  term  of  1000  years;  and  that  term  never 
was  in  Lacy  at  all.  It  is  not  necessary  to  trace  the  several  assignments  which  were 
made  of  the  residue  of  the  term.  It  is  sufficient  to  say,  that  it  never  became  a  term 
to  attend  the  inheritance  for  the  benefit  of  Jn"  Lacy  :  it  never  assumed  such  a 
character  until  the  purchase  by  J.  Turton.  The  question  which  arises  upon  the  facts 
is,  whether  the  outstanding  term  claimed  by  the  defendant  in  trust  for  Turton  is,  or 
is  not,  a  protection  against  the  claim  of  the  Crown  ;  whether  the  King  or  the 
purch.iser  has  the  prior  right  to  the  benefit  of  this  term.  I  apprehend  it  to  be  clear, 
that  the  debt  of  the  Crown  attaches  upon  the  freehold  of  inheritance  of  the  Crown's 
debtor ;  that  it  attaches,  whether  he  has  the  legal  estate  or  only  a  trust,  or  an  equit- 
able estate,  and  remains  a  charge  upon  it,  into  whatever  hands  it  may  pass.  It  is,  I 
conceive,  equally  clear,  that  the  debt  of  the  Crown  does  not  affect  a  term  for  years, 
whether  it  be  a  legal  estate  in  the  Crown's  debtor  or  a!i  equitable  estate,  until  the 
teste  of  the  writ  of  extent.  I  am  speaking  at  present  of  a  term  in  gross ;  and  if  the 
teim  vested  in  the  defendant  Lambe  has  been  a  term  in  gross,  unconnected  with  the 
inheritance,  which  was  in  Lacy,  and  upon  which  the  debt  of  the  Crown  had  attached, 
there  would  have  been  no  question.  But  that  is  not  ex-[423]actly  the  state  of  the 
fact;  and  a  difficulty  arises,  which  has  arisen  in  this  Court  in  those  cases,  which  are 
not  entirely  either  of  the  one  or  the  other  of  those  descriptions.     It  is  where  the  term 
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in  question  is  a  term  to  attend  the  inheritance  ;  in  which  case,  it  is  said,  that  when  the 
Crown  has  an  interest  in  the  inheritance,  it  acquires  a  corresponding  interest  in  the 
term  attending  that  inheritance,  which  will  adhere  to  it  as  closely  into  whatever  hands 
it  may  pass,  as  it  would  follow  the  inheritance  itself.  But  before  I  advert  to  the 
opinion  which  the  Court  has  formed  upon  that  subject,  I  will  say  a  few  words  upon 
the  first  question  that  arose.  It  was  contended,  that  the  Crown  deV)t  having  been  a 
debt  on  a  bond  entered  into  by  Lacy,  as  the  committee  of  a  lunatic,  in  consequence  of 
a  grant  of  the  estate  of  that  lunatic  having  been  made  to  him  in  the  usual  form  under 
the  great  seal,  and  not  a  debt  due  to  the  King  in  respect  of  his  revenue,  this  debt 
was  not  entitled  to  the  benefit  given  by  the  statute  of  Henry  8,  by  which  alone  it 
was  insisted,  the  debt  to  the  Crown  Ijecame  a  lien  upon  the  land.  It  is  not  the 
intention  of  the  Court  to  give  any  opinion  upon  that  point.  They  have  come  to  a 
conclusion  in  favour  of  the  claimant  and  against  the  Crown  upon  the  other  part  of 
the  case ;  and  they  do  not  think  it  necessary  to  consider  that  cjuestion  :  therefoie 
they  give  no  opinion  whatever  whether  this  is  a  debt  within  the  statute  or  not.  For 
the  proposition  sought  to  be  estal)lished  in  favour  of  the  Crown  (taking  it  for  granted 
that  this  is  a  debt  entitled  to  all  the  advantages  given  by  this  statute)  the  case  of  I'he 
King  v.  J.  Siiiith  has  been  cited.  That  was  a  case  in  which  General  Montresor  was 
the  Crown  debtor.  He  had  a  freehold  estate  of  inheritance,  with  a  term  in  a  trustee 
to  attend  the  inheritance.  He  sold  and  conveyed  that  estate,  and  the  term  was 
assigned  in  the  usual  way  to  protect  the  purchase ;  and  the  same  sort  of  controversy 
arising  in  that  case  as  has  arisen  in  this,  judgment  was  given  for  the  Crown.  The 
Court  does  not  mean  to  ques-[424]-tion  the  authority  of  that  decision,  but  we  think 
it  does  not  govern  the  present  case ;  because  this  term  was  never  (as  that  term  was) 
vested  in  an^'  trustee  for  the  Crown  debtor ;  but  was,  from  its  creation,  vested  in  a 
trustee  for  one  of  the  vendors  to  Lacy,  to  secure  to  that  vendor  a  large  sum  of  money. 
It  is  true.  Lacy  might  have  paid  oft"  that  incumbrance,  and  placed  the  term  in  the 
same  situation  in  which  the  term  was  in  the  case  of  The  King  v.  Smith.  But  he  did 
not  do  so.  The  present  owners  of  the  estate  claim  directly  under  the  original  incum- 
brancer by  a  title  paramount  to  the  Crown  debtor,  and  therefore  to  the  Crown  debt. 
We  think,  therefore,  that  Lambe,  the  claimant,  is  entitled  to  the  possession  of  the 
lands  for  the  residue  of  the  term,  and  that  theie  must  be  judgment  against  the  Crown. 
Judgment  for  the  claimant. 


Cases  in  Equity. 
(In  thk  Exchequer  Chamber.)    (Before  the  Lord  Chief  Baron.) 

Between  Edward  Tucker,  William  Tucker,  Eichard  Coppinger,  and  Mary 
his  Wife,  Plaintiffs;  AND  John  Sanger  Tl^cker  and  Edward  Sanger,  Defen- 
dants.    By   (original  and)    amended   bill.     And  between    Edward    Tucker, 

Plaintiff;   AND     JOHN     SANGER,      Wm.      TuCKER,      EdWARD     SANGER,     EiCHAKD 

Coppinger  and  his  Wife,  and  John  Sanger  Tucker,  Defendants.  By 
supplemental  bill.  January  26th,  1824.— An  heir  at  law  contesting  his  ancestor's 
will,  in  a  suit  to  establish  it  in  equity,  is  not  entitled  to  an  issue  of  devisavit  vel 
non  to  try  the  validity  of  it  in  a  Court  of  law  in  all  cases,  and  at  any  distance  of 
time :  but  he  is  not  to  be  precluded  from  the  exercise  of  that  usual  right,  except 
by  a  case  of  such  acquiescence,  as  would  bar  his  possessory  rights  at  law,  (viz.  an 
acquiescence  of  twenty  years,)  or  would  put  the  adverse  parties  in  a  much  worse 
situation  than  they  would  have  been  in,  had  he  disputed  the  will  originally. 

[S.  C.  13  Price,  619.  For  other  proceedings  see  13  Price,  607;  M'Cle.  &  Yo.  42.5; 
and  (sub  nom.  Cutten  v.  Sanger,)  2  Y.  &  J.  459.  See  Alan  v.  EirMts,  1844-48, 
7  Beav.  93  ;  1  H.  L.  C.  472  (sub  nom.  Rirkdis  v.  Tvrqvand)  ;  Biiioi  v.  Birley, 
1858,  25  Beav.  299  ;  Egmmd  v.  Darell,  1863,  14  Ir.  Ch.  R.  564.] 

The  original  and  amended  bills  in  these  causes  were  respectively  filed  in  December, 
1820,  and  December,  1821.     The  following  was  the  case  stated  by  them  ;— 

[425]  Frances,  the  wife  of  John  Sanger,  at  the  time  when  her  husband  made  his 
will,  and  at  his  death,  was  seised  of  the  inheritance  of  the  whole,  or  "  some  consider- 
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able  parts,"  of  certain  messuages  and  lands,  called  Reeds  and  Hommetts,  in  Devon- 
shire ;  and  J.  S.,  the  husband,  was  seised  of  the  inheritance  of  those  (if  any)  parts  of 
the  said  messuages  and  lands,  to  which  his  wife  was  not  entitled  ;  and  in  his  wife's 
right  only,  or  partly  in  his  own  right  and  partl_v  in  her's,  was,  at  the  periods  stated, 
in  the  enjoyment  and  receipt  of  the  rents  and  profits  of  all  those  premises. 

J.  S.  was  seised  in  fee  simple  of  certain  messuages  and  lands,  called  respectively 
Haddon  and  E;ist  Hciince  Town,  situate  in  Somersetshire ;  and  of  an  estate  called 
Holwell,  in  Devonshire,  and  of  several  other  tenements. 

J.  S.  when  of  sound  and  disposing  mind,  (as  was  alleged)  duly  made  and  published 
his  will,  bearing  date  the  12th  Feb.   1806;  and  he  thereby  first  gave  and  devised 
all  his  messuages,  &c.  of  Haddon  and  East  Heance  Town,  and  all  that  messuage  and 
tenement  called  Holwell,  unto  his  eldest  son,  Ed.  Sanger,  his  heirs  and  assigns  for 
ever,  subject  to,  and  chargeable  with    the    payment  of   all  such  sum  and  sums  of 
money  as  were  then  due  on  mortgage  thereon,  "  and  also  as  to  the  messuage  and 
tenement,  called   Holwell,  to  the  condition  after  mentioned."      He  also  gave  and 
devised  auto  Joshua  Bryan,  gent,  and  his  son  John  Sanger,  and  their  heirs,  all  those 
messuages  and  tenements,  called  Reeds  and  Hammetts,  to  hold  to  the  use  of,  and  in 
trust  for  his  daughter,  Mary  Tucker,  and  her  assigns,  for  and  during  her  life,  separate 
and  apart  from  her  then  present,  or  any  other  future  husband,  to  and  for  her  own  use 
and  benefit;  and  from  and  immediately  after  her  decease,  to  the  use  of  "such  of  her 
child  or  children,'  and  for  such  estate  and  estates,  and  in  such  parts,  shares,  and 
proportions,  manner  and  form,  as  the  said  J.  Sanger,  by  deed  or  will  should  limit, 
direct,  and  appoint,  or  give  [426]  and  devise  the  same ;  and  for  default  of  such 
direction,  limit.ition,  or  appointment  by  gift  or  devise,  then  to  all  and  every  child  and 
children  of  the  said  M.  Tucker,  equally  to  be  divided  between  them,  share  and  share 
alike,  as  tenants  in  common,  to  her  and  their  heirs  and  assigns  for  ever."   The  testator 
then  directed  and  disposed  as  follows: — "And  in  case  it  shall  be  necessary  for  my 
son,  E.  Sanger,  and  his  heirs,  at  any  time  hereafter  to  confirm   the  devise  by  me 
hereinbefore  made  of  the  said  messuages  and  tenements,  called  Reeils  and  Hammetts, 
then  it  is  my  will  and  desire  for  him  or  them  so  to  do.     But  in  case  he  or  they  shall 
decline  confirming  such  devise,  then  I  give  and  devise  all  that  the  said  messuage  and 
tenement,  called  Holwell,  with  the  appurtenances,  unto  the  said  J.  Bryan  and  J. 
Sanger,  and  their  heirs,  to  and  for  the  same  use,  trust,  intention,  and  purpose,  as  are 
hereinbefore  expressed  and  declared  of  and  concerning  the  said  messuages  and  tene- 
ments ciUled  Reeds  and  Hammetts."     He  then  devised  and  bequeathed  several  other 
tenements  and  hereditaments  specifically  to  his  wife  and  his  son,  J.  S ,  to  hold  the 
same  as  tenants  in  common  during  her  life,  without  impeachment  of  waste  ;  and  after 
her  decease,  then  to  his  son  J.  S.  in  fee.     And  he  gave  the  residue  of  his  estate,  real 
and  personal,  to  his  wife  and  his  son  J.  S.,  equally  to  be  divided  between  them,  and 
nominated  them  executrix  and  executor.      The  testator  died  very  shortly  after  the 
date  and  execution  of  his  will  (which  was  proved  in  the  Ecclesiastical  Court),  leaving 
his  wife  and   three  children — Edward,   his  heir  at  law,  John,   and   Mary  Tucker, 
surviving  him.     Frances  Sanger  died  at  Michaelmas,  1819  ;  and  there  then  descended 
upon  £.  Sanger,  as  her  eldest  son  and  heir,  an  interest  in  all,  or  some  considerable 
parts  of  Reeds  and  Hammetts.      Mary  Tucker,  the  daughter,  also  died  in  the  year 
1820,  and  left  John  Sanger  Tucker  (her  heir  at  law),  Edward  Tucker,  William  Tucker, 
and  Mar\'  Coppinger,  her  surviving  children.     Frances  Sanger,  from  the  death  of  the 
testator  [427]  to  her  own  death,  had  received  and  enjoyed  the  rents  and  profits  of 
the  whole  of  Reeds  and  Hammetts,  and  upon  her  decease,  her  daughter,  M.  Tucker, 
with   the  privity,  consent,  and  approbation  of  E.  Sanger  (by  herself,  or  her  agent 
J.  Sanger),  entered  into,  and  for  the  remainder  of  her  life  continued  in  the  enjoyment 
of  the  same  rents  and  profits ;  and  E.  Sanger  had  been,  since  the  testator's  death,  in 
the  enjoyment  of  the  rents  and  profits  of  Haddon,  East  Heance  Town,  and  Holwell. 
In  1810,  J.  Sanger  Tucker,  in  consideration  of  a  sum  of  701.  or  751.  bargained  and 
sold  to  William  Tucker  in  fee,  all  the  bargainor's  right,  title,  and  interest  in  and  to 
the  several  leal  estates  mentioned  in  his  grandfather's  will. 

Edward  Sanger,  the  heir  at  law,  had  not  confirmed  his  father's  will,  nor  declared 
any  election  concerning  the  estates.  And  John  Sanger  had  not  made  any  appoint- 
ment of  Reeds  and  Hammetts  or  Holwell  among  the  children  of  Mary  Tucker,  or  any 
of  them.  The  original  and  amended  bill  was  filed  by  the  three  younger  children 
of  Mary  Tucker  and  the  husband  of  the  daughter,  against  the  heir  at  law  of  their 
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motber  and  the  heir  at  law  of  the  testator ;  and  after  charging,  that  the  latter  was 
threatening  and  intending  to  proceed  at  law  for  the  recovery  of  the  possession  of 
Eeeds  and'Harametts,  insisting  that  he  was  entitled  absolutely  to  both  those,  and  all 
the  hereditaments  devised  to  him ;  that  he  was  felling  and  disposing  of  timber  on  the 
other  estates  ;  that  the  plaintiff's'  solicitor  had  applied  to  him  by  letter,  of  which  he 
had  taken  no  notice,  previously  to  the  commencement  of  the  suit,  to  make  an  election, 
or  that  the  opinion  of  counsel  might  be  taken  on  the  will,  with  a  view  to  an  amicable 
adjustment  :  it  prayed  that  the  will  of  the  testator  might  be  established,  and  that 
E.  Sanger  might  be  declared  to  have  made  his  election  to  retain  the  premises  called 
Holwell,  and  to  give  up  the  hereditaments  called  Reeds  and  Hamnietts  to  the  use  of 
plaintiff's  and  the  said  J.  S.  Tucker  respectively,  or  of  plain-[428]-tiff's  respectively, 
and  their  respective  heirs  and  assigns,  according  to  their  respective  shares  and  interests  ; 
or  if  the  Court  should  not  think  fit  so  to  declare,  then  that  the  said  E.  Sanger  might 
be  compelled  to  make  and  declare  his  election  touching  the  premises,  and  to  convey 
and  assure  the  hereditaments  elected  to  be  given  up,  and  the  clear  fee  simple  thereof 
(free  from  incumbrances)  as  to  one  fourth  part,  to  the  use  of  plaintiff',  M.  Coppinger, 
in  fee  ;  as  to  one  fourth  to  the  use  of  plaiutiff',  E.  Tucker,  in  fee  ;  as  to  another  fourth, 
to  the  use  of  plaintiff',  William  Tucker,  in  fee  ;  and  as  to  the  remaining  fourth,  either 
to  the  use  of  plaintiff',  William  Tucker,  in  fee,  or  as  the  Court  might  deem  fit ;  subject, 
as  to  all  such  four  parts,  to  the  power  of  appointment  given  by  the  testator's  will  to 
his  son,  J.  Sanger;  that  E.  Sanger  might,  in  the  mean  time,  be  restrained  from  selling 
or  disposing  of  any  timber  or  trees  growing  on  the  other  estates ;  and  that  he  might 
be  charged  with  the  costs  of  the  suit. 

E.  Sanger,  in  his  several  answer,  said  that  he  could  not  set  forth  what  interest  his 
father  or  mother  had  in  the  premises  called  Eeeds  and  Hammetts,  he  never  having 
been  in  possession  of  such  premises,  or  any  part  thereof,  and  never  having,  to  the  best 
of  his  recollection  and  belief,  seen  any  of  the  title  deeds  or  evidences  belonging 
thereto;  but  if  it  should  appear  that  the  testator  was  seised  or  entitled  in  fee  simple 
of  or  to  the  same,  he  claimed  title  thereto,  as  his  heir  at  law.  He  alleged,  that  at 
the  time  when  the  paper  writing,  purporting  to  be  the  last  will  of  his  father,  was 
made,  the  supposed  testator  was  not  of  sound  and  disposing  mind,  and  that  a  declara- 
tion to  that  efi'ect  was  then  made  by  the  medical  gentlemen  in  attendance ;  and  that 
the  document  was  wholly  written  and  prepared  by  John  Sanger,  the  younger,  with 
the  assistance  of  Mr.  Pearce,  an  attorney  ;  and  that  it  was  attested  by  Mr.  Pearce  and 
two  illiterate  persons,  although  the  physician  and  apothecary,  who  attended,  wei'e 
then  in  the  house  ;  [429]  and  that  the  testator  died  within  a  few  hours  after  the  pre- 
tended will  was  made,  having  been  wholly  incapable  of  revoking  or  altering  it.  His 
answer  represented,  that  not  only  from  the  death  of  the  testator  had  the  defendant 
been  in  the  receipt  of  the  rents  and  profits  of  Iladdon,  East  Heance  Town,  and  Holwell, 
but  also  during  his  life  for  a  considerable  length  of  time,  the  testator  having  given  up 
the  possession  thereof  to  him,  by  way  of  equitable  mortgage,  for  securing  the  repay- 
ment of  large  sums  of  money  paid  by  defendant  to  or  for  the  testator's  use.  It 
admitted  that  timber  had  been  cut  down  upon  Holwell  and  Haddon,  and  that  the 
letter  had  been  received  and  not  answered.  Defendant  insisted  that  he  ought  not  to 
be  called  upon  to  confirm  the  supposed  will,  or  to  declare  any  election  ;  and  that 
plaintiff's  were  not  entitled  to  such  relief  as  they  prayed,  or  to  any  relief  whatever. 

The  supplemental  bill,  which  was  filed  in  April,  1822,  was  brought  by  E.  Tucker, 
a  former  plaintiff",  against  the  former  co-plaintiff's,  the  former  defendants,  and  J.  Sanger, 
the  second  son,  and  appointor  under  the  will,  of  the  testator.  It  stated,  that  by  a 
deed  in  writing,  under  the  hand  and  seal  of  the  said  John  Sanger,  the  son,  dated  10th 
December,  1821,  duly  executed  by,  and  attested  by  him  in  the  presence  of  two 
credible  witnesses ;  he  by  force  and  virtue,  and  in  pursuance,  &c.  of  the  power  and 
authority  to  him  for  such  purpose  given  by  the  said  will,  and  of  every  power  and 
authority  whatsoever  in  him  vested  &c.,  did  direct,  limit,  and  appoint,  that  all  those 
the  said  messuages,  &c.  commonly  called  or  known  by  the  name  or  names  of  Reeds 
and  Hammetts,  situate  in,  &c.,  and  all  and  singular  the  messuages,  &c.  which  in  or  by 
the  said  will  were  given  or  devised,  &c.  unto,  or  to  the  use,  or  for  the  benefit  of  the 
said  M.  Tucker  during  her  life,  and  a  power  of  limiting,  &c.,  which,  to,  or  among,  or 
to  the  use  of  her  children,  or  some  or  one  of  them,  was  by  the  said  will  given  to,  &c. 
the  said  J.  Sanger,  the  son  ;  and  all  the  ap-[430]-purtenances,  &c.  should  from  thence- 
forth go,  and  for  ever  remain,  continue,  and  be  for  the  only  proper  use  and  behoof  of 
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plaintiff,  his  heirs  and  assigns  for  ever.  It  also  stated  that  Joshua  Bryan  had  been 
many  years  dead  ;  that  the  co-plaintiffs  in  the  other  suit,  denying  plaintiff's  title,  had 
refused  to  join  with  him  in  any  bill  treating  the  appointment  as  valid  ;  that  \\  illiam 
Tucker,  abetted  by  E.  Sanger  and  Kichard  and  Mary  Coppinger,  and  on  behalf  of 
those  four  persons,  had,  since  M.  Tucker's  death,  caused  to  be  cut  down  and  felled 
divers  timber  and  other  trees  upon  the  said  estate,  and  had  converted  them  to  the 
use  of  the  same  defendants,  or  himself. 

Plaintiff  charged,  that  the  estate  called  Holwell  was  of  much  greater  value  than 
the  premises  calted  Keeds  and  Hammetts.  The  bill  prayed  an  account  of  the  trees 
which  had  been  so  cut  down,  and  of  the  rents  and  profits  of  the  estate  since  Mary 
Tucker's  death  ;  and  that  plaintiff  might,  in  the  original  suit,  have  the  benefit  of  the 
deed  of  appointment ;  and  that  such  deed  might  be  established  ;  and  that  any  election 
made,  or  to  be  made  by  the  said  defendant,  E.  S.  to  give  up  the  premises  called 
Keeds  and  Hammetts,  or  any  hereditaments  to  the  uses  declared  by  the  will,  might 
be  for  the  sole,  exclusive,  and  absolute  benefit  of  plaintifi',  \'e. 

Edward  Sanger,  in  his  answer  to  the  supplemental  bill,  admitted  that  the  estate 
called  Holwell,  was  of  greater  value  than  that  of  Keeds  and  Hammetts,  and  submitted, 
that  it  appeared  by  the  plaintiffs  own  shewing,  that  he  was  not  entitled  to  the 
benefit  of  the  original  suit. 

K.  Coppinger  and  his  wife,  in  their  joint  and  several  answers,  alleged,  that  some 
time  ill  the  beginning  of  the  year,  1821,  J.  Sanger,  in  a  conversation  with  plaintiff, 
E.  Tucker,  had  proposed  to  direct  their  attorney,  Mr.  Church,  to  make  out  "a  deed, 
giving  him  (E.  T.)  the  whole  of  the  estates,  rents  and  all,  provided  he  gave  him  (J.  S.) 
a  life-interest  in  it." 

[431]  The  same  two  defendants  and  William  Tucker  (in  his  several  answer)  said, 
that  upon  the  death  of  Mary  Tucker,  John  Sanger  had  put  her  children  into  the 
possession,  or  receipt  of  the  rents  and  profits  of  the  estate,  intending  that  they  should 
take  it  equally  between  them  without  any  execution  of  the  power ;  and  that  the 
yearly  tenanthad  attorned  to  them:  that  the  subsequent  execution  of  the  deed 
proceeded  from  resentment  against  these  defendants  on  account  of  the  institution  of 
the  original  suit,  (as  evidence  of  which  a  letter  was  set  out,  addressed  by  J.  S.  to 
M.  Coppinger,  in  April,  l(<2i),  and  from  improper  and  corrupt  considerations.  And 
they  imputed  that  there  ha<^l  been  some  secret  agreement  or  understanding 
between  him  and  the  plaintiff,  that  he  (J.  S.)  was  to  become  the  purchaser  of  the 
estate  at  a  reduced  price.  They  averred,  that  one  of  the  considerations  for  the 
appointment  was  an  engagement  on  the  part  of  the  appointee,  that  the  costs  incurred 
by  all  parties,  (including  those  of  E.  Sanger,  the  heir  at  law  of  the  testator,)  in  the 
original  suit,  should  be  paid  out  of  the  estate :  and  that  an  arrangement  had  been 
entered  into  to  secure  an  annuity  to  these  defendants  during  their  lives.  And  they 
submitted,  that  for  these  reasons,  the  deed,  purporting  to  be  a  deed  of  appointment, 
was  void. 

John  Sanger,  in  his  answer,  declared  that  he  had  made  the  appointment  without 
any  undue  motive  whatever,  and  without  any  pecuniary  or  secret  consideration,  and 
without  any  intention  or  design  to  purchase  the  estate. 

Several"  witnesses  had  deposed  to  the  testator's  soundness  of  mind,  and  to  the 
execution  of  the  will  in  the  presence  of  the  heir  at  law  and  many  other  members  of 
the  family.  And  it  was  proved  to  have  been  written  by  Mr.  Pearce,  and  read  over 
to  the  heir,  who  had  assented  to  it.  That  party  did  not  join  in  commission  with  the 
plaintiffs  in  the  original  suit,  but  took  out  a  separate  one,  under  which  he  examined 
no  witness  against  the  will. 

The  causes  coming  on  for  hearing  this  day,  after  the  [432]  opening,  a  preliminary 
question  was  raised  by  the  application  of  Koupell  and  Parker  T.  on  behalf  of  the  heir 
at  law,  for  the  direction  of  an  issue  of  devisavit  vel  non,  to  try  the  state  of  mind  of 
the  testator  at  the  time  of  the  making  of  the  will,  which  they  claimed  as  a  matter  of 
right. 

Jervis  and  Knight,  for  the  plaintiffs  in  the  original,  and  the  plaintiff  in  the 
supplemental  suit,  argued  that  the  proposition,  that  an  heir  at  law  was  in  every  case 
entitled  to  an  issue  of  devisavit  vel  non,  was  by  much  too  broad ;  for  that  he  might 
deprive  himself  of  what  was  generally  his  right,  by  his  laches,  and  his  acts ;  and  that 
was  the  situation  of  the  party  here.  He  had  assented  to  the  will  for  a  period  of 
sixteen  years ;  and  had  virtually  made  and  declared  his  election,  by  entering  into, 
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and  continuing  in,  possession  up  to  the  present  moment,  of  all  the  estates  devised  to 
him,  including  that  which  he  was  to  take  only  upon  condition  of  renouncing  the  other, 
and  less  valuable  one,  to  which  he  now  set  up  a  claim ;  by  suffering  his  mother,  and 
sister  successively  to  take  and  retain  possession,  during  their  respective  lives,  of  the 
latter  estate ;  and  by  permitting  his  younger  brother  to  hold  several  estates  from  his 
father's  death,  to  which  he  would  have  had  no  title  if  the  will  were  not  good.  The 
defendant  had  therefore  concluded  himself ;  and  could  not,  after  such  a  lapse  of  time, 
be  allowed  to  call  in  question  his  father's  sanity  in  a  Court  of  Law,  to  disprove  which 
he  had  not  ventured  to  call  a  single  witness. 

Pre.ston  (with  whom  was  Cooke,  S.  F.)  for  William  Tucker,  Richard  and  Mary 
Coppinger,  pressed  upon  the  attention  of  the  Court  the  fact  of  the  heir  having  taken 
upon  himself  to  swear  that  his  father's  will  was  in  the  hand  writing  of  his  brother 
J.  Sanger. 

Itoupell  and  Parker,  in  reply.  The  question  of  election  [433]  is  secondary  to  the 
other.  The  defendant  did  not  give  evidence  upon  the  will,  because  he  thought  the 
right  of  going  into  a  Court  of  Law  for  that  purpose  was  reserved  to  him,  according 
to  the  universal  rule,  by  which  an  heir  is  entitled  to  have  the  will,  by  which  he  is 
disinherited,  established  at  law.  If  the  heir  were  to  be  precluded  in  any  case  from 
exercising  that  right,  he  should  not  be  barred  by  a  shorter  lapse  of  time  than  would 
be  necessary  to  exclude  him  from  trying  his  title  in  an  action  of  ejectment,  which  is 
twenty  years.  Now,  the  utmost  length  of  acquiescence  alleged  here,  is  sixteen  years ; 
but  calculating  it  from  the  death  of  the  sister  till  the  filing  of  the  original  bill,  it 
would  not  amount  to  one  yeai:  The  acts  by  which  the  heir  is  said  to  have  concluded 
himself,  are  the  taking  the  estate  of  Holwell  upon  his  father's  death,  and  the  suHering 
his  mother  and  sister  to  enter  into  and  hold  those  of  Reeds  and  Hammetts.  But  as 
to  the  first,  he  states  in  his  answer,  that  he  had  been  put  into  possession  of  it  a  great 
length  of  time  before,  as  equitable  mortgagee,  to  secure  monev  paid  on  his  father's 
account.  And  as  to  the  second,  a  large  portion  of  Reeds  and  Hammetts  was  his 
mother's  own  property  ;  and  he  probably  forbore  to  assert  his  right  over  the  remainder, 
or  against  his  sister,  in  consequence  of  an  arrangement  for  the  time  among  the 
family.  Under  these  circumstances,  he  has  a  right  to  have  the  will  investigated 
at  law. 

Alexander,  L.  C.  B.  The  question  at  piesent  is,  whether  this  cause  can  go  on 
before  the  Court  has  granted  an  issue  of  devisavit  vel  non.  In  general,  issues  are 
directed  for  the  purpose  of  informing  the  conscience  of  the  Court :  but  this  is  not  the 
principle  upon  which  the  alleged  right  of  the  heir  at  law  is  grounded  here  ;  because 
on  that  principle,  it  would  be  necessary  for  the  Court  to  hear  the  evidence,  to  be 
ena,bled,  upon  a  view  of  the  whole  of  it,  to  say,  whether  they  desired  to  have  the 
assistance  of  a  jury  [434]  or  not.  But  the  claim  is  put  upon  a  distinct  rule  of  court  ; 
and  the  pomt  to  be  now  considered  is,  whether,  under  all  circumstances,  and  in  all 
cases  where  the  will  of  his  ancestor  has  not  been  already  proved  at  law,  the  heir  is 
entitled  to  an  issue,  to  try  the  validity  of  it  in  a  Court  of  Law.  I  know  that  it  must 
be  a  very  strong  case  which  would  deprive  an  heir  at  law  of  this  right ;  but  if  there 
be  any  such  universal  rule  as  that  which  has  been  insisted  on,  I  should  be  glad  to  hear 
some  authority  cited  in  confirmation  of  it.  It  has  been,  in  effect,  admitted  by  one 
of  the  counsel  on  the  part  of  the  heir,  that  there  is  no  such  invariable  rule.  The 
question  therefore,  for  me  to  consider  is,  whether  the  present  is  a  case  in  which  the 
heir  ought  to  have  an  issue.  The  evidence  not  having  been  read,  I  have  a  right  to 
take  It  from  the  representation  of  counsel :  and  it  am'ounts  to  this— that  this  defen- 
dant has,  during  a  period  of  sixteen  years,  acted  in  every  respect  as  if  this  weie  a  valid 
will.  If  It  were  not  a  valid  will,  he  would  have  Ijeen-entitled,  on  the  death  of  his 
lather,  and  as  heir  to  him,  to  the  immediate  possession  of  a  part  of  an  estate,  of  the 
whole  of  which  nevertheless,  he  suffered  his  mother,  and  afterwards  his  sister,  to  hold 
possession  dui-ing  their  lives.  What  the  proportion  of  interest  is  to  which  he  thus 
waived  his  right,  is  a  matter  of  little  consequence.  He  has  likewise,  according  to  the 
statement  at  the  bar,  permitted  his  brother  to  take  other  estates,  to  which  he  would 
have  no  title  it  the  will  were  void.  Whether,  upon  hearing  and  weighing  the  evidence, 
this  may  not  be  a  fit  case  for  an  issue,  is  another  question  ;  but  unless  it  be  a  rule  of 
court,  that  at  any  distance  of  time,  and  under  any  acquiescence,  an  heir  at  law  may 
demand  a  devisavit  vel  non,  as  of  right,  it  appears  to  me  that  the  defendant  is  not 
entitled  to  it,  on  the  ground  I  have  stated. 
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Accordingly,  the  evidence  was  read.  In  the  original  suit,  it  included  deeds  and 
parol  testimony,  the  object  of  [435]  which  was  to  shew  that  Reeds  and  Hammetts 
were  two  entailed  estates  ;  and  that  the  whole  of  one  of  them,  and  part  of  the  other, 
had  belonged  to  Frances  Sanger,  as  heir  in  tail.  But  the  title  as  to  these  was  not 
clearly  made  out ;  and  as  to  the  residue,  w;is  left  wholly  unexplained.  A  question 
arose  as  to  the  admissibility  of  the  testimony  of  J.  Sanger,  who  took  an  interest  under 
the  will,  in  support  of  the  testator's  sanity  ;  and  the  case  of  liu.^hv:oiih  v.  The  Cowntess 
of  Pembroke  awl  Currier  (Hardres,  47l'),  was  cited  by  Knight,  as  authority  for  receiving 
it.  But  the  Chief  Ixiron  said,  it  had  been  always  understood,  that  persons  entitled 
under  a  will,  could  not  be  in  any  respect  witnesses  to  prove  it ;  and  his  evidence  was 
rejected  as  to  all  the  circumstances  tending  to  establish  the  will. 

In  the  supplemental  suit,  the  evidence  chiefly  related  to  the'execution  of  the  power, 
and  the  propriety  or  impropriety  of  the  appointment.  John  Sanger's  depositions 
corroborated  the  statements  in  his  answer,  and  negatived  all  the  imputations  of 
corruption  of  motive,  or  of  his  having  been  influenced  by  animosity.  He  denied 
that  plaintitl'  had  made  any  bargain  with  him  to  pay  the  "costs  of  all  parties  to  the 
original  suit ;  but  that  such  agreement  was  made  respecting  the  costs  of  the  original 
suit  as  was  contained  in  a  certain  deed  for  securing  the  payment  of  annuities."  He 
stated  that  plaintiff  did  make  an  agreement  with  him  to  pay  an  ainuiity  of  1.51  to 
each  of  his  brothers,  and  his  sister,  defendants  William  Tucker,  J.  S.  'Tucker,  and 
Mary  Coppinger,  during  their  respective  lives,  to  be  secured  upon  Reeds  and 
Hammetts  ;  but  that  the  costs  were  to  be  paid  previously.  He  also  said,  that  a  deed 
was  made  and  executed  by  him  and  the  plaintiff,  at  the  same  time  with  the  execution 
of  the  deed  of  appointment,  and  bearing  even  date,  as  he  believed,  to  carry  the  afore- 
said agreement  into  effect ;  and  that  he  required  plaintiff  to  [436]  make  the  agreement 
before  he  executed  the  deed  of  appointment.  "The  deed  of  appointment  was  put  in 
and  proved  ;  its  date  was  December  10th,  1821  ;  its  effect  was  as  set  forth  in  the  bill. 
The  other  deed  was  also  put  in  ;  it  bore  date  December  15th,  1821,  and  purported  to 
be  an  indenture  between  J.  Sanger  of  the  first,  E.  Tucker  of  the  second,  A.  Fisher 
of  the  third,  and  W.  Smith  of  the  fourth  part ;  and  after  reciting  the  deed,  and  execu- 
tion of  the  appointment,  and  an  arrangement  between  the  two  tirst  parties,  that  the 
messuages,  &c.  thereinafter  expressed  to  be  released,  should  be  settled  to  the  uses 
thereinafter  declared,  it  witnessed  that  J.  S.  and  E.  T.  and  each  of  them,  bargained, 
sold,  aliened,  released,  and  confirmed  unto  the  said  A.  F.,  in  his  actual  possession  then 
being,  by  virtue  of  a  bargain  and  sale,  and  to  his  heirs  for  ever,  all  those  the  messuages, 
&c.  commonly  called  Reeds  and  Hammetts,  &c.  and  all  and  singular  the  messuages, 
&c  which  by  the  deed  poll,  dated  10th  Dec.  inst.  had  been  appointed,  and  the  reversion 
and  reversions,  remainder  and  remainders,  yearly  and  other  rents  and  profits,  and  all 
the  estate,  right,  title,  &c.  of  the  said  J.  S.  and  E.  T.  in  and  to  the  same  messuage, 
&c.  therein  before  expressed  to  be  released,  to  have  and  to  hold  to  the  use  of  the  said 
\V.  Smith,  his  executors,  &c.  for  the  term  of  200  years,  upon  the  trusts  thereinafter 
declared,  and  after  the  expiration  or  other  sooner  determination  of  such  term,  and  in 
the  mean  time  subject  thereto,  and  to  the  trusts  thereof,  to  the  use  of  E.  T.  and  his 
assigns,  for  his  life,  without  impeachment  of  waste  ;  and  from  and  after  the  determina- 
tion of  that  estate,  to  the  use  of  J.  S.  and  A.  F.  during  the  life  of  E  T.  in  trust  to 
preserve  the  contingent  uses,  (fee.  and  to  pay  the  rents  and  profits  to  the  said  E.  T. 
and  his  assigns,  during  his  life  ;  and  after  the  decease  of  the  said  E.  T.,  to  the  use  of 
all  his  children,  in  equal  shares,  as  tenants  in  common,  in  fee  ;  the  shares  of  sons  dying 
before  the  age  of  twenty-one,  and  of  daughters  before  that  age  or  marriage,  to  go  to 
the  sur-[437j-vivors,  in  equal  shares,  as  tenants  in  common  in  fee;  and  if  but  one 
child  should  live,  being  a  son,  to  attain  the  age  of  twenty-one,  or  being  a  daughter, 
to  attain  that  age,  or  should  be  married  in  minority,  then  the  .same  hereditaments  to 
be  wholly  to  the  use  of  such  only  child  in  fee.  But  if  there  should  not  be  any  child, 
or  if  no  child  should  attain  the  age  of  twenty-one,  or  marry  in  minority,  being  a 
daughter,  then  the  same  hereditaments,  &e.  to  be  to  the  use  of  the  said  E  T.  in  fee. 
The  trusts  declared  of  the  term  were  to  (a)  raise  money  to  pay  the  costs  of  E.  Tucker 
in  the  original  suit ;  and  afterwards  to  raise,  during  the  then  residues  of  the  terms 
of  the  lives  of  W.  Tucker,  J.  S.  Tucker,  and  Mary  Coppinger,  three  clear  j'early  sums 

(a)  This,  and  the  subsequent  provision  respecting  costs,  are  more  fully  stated  in 
the  judgment,  post,  p.  453,  454. 
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of  151.  (b),  to  be  paid  to  each  of  them,  for  their  own  use  and  benefit  respectively,  from 
time  to  time,  but  subject  to  certain  conditions  and  deductions  ;  and  to  levy  monies 
sufficient  to  pay  all  the  costs,  &c.  that  should  be  paid  by  the  said  parties  to  the  then 
presents  about  any  suit  in  Equity  to  be  instituted  for  the  purpose,  solely  or  otherwise, 
of  restraining  the  said  M.  T.,  J.  S.  T.  and  Mary  F.  S.  Tucker,  alias  Goppinger,  from 
cutting  or  carrying  away  any  timber  or  wood  from  such  hereditaments. 

The  furthei'  hearing  was  then  adjourned  ;  and  on  this  morning  the  Lord  Chief 
Baron  delivered  his  opinion  on  the  case  disclosed  by  the  evidence  as  follows  : — 

February  5th. — Having  heard  the  evidence,  and  seeing  the  circumstances,  and  the 
nature  of  the  acquiescence,  which  has  taken  place,  more  distinctly  than  I  could  from 
the  argument,  it  appears  to  me,  that  this  case  ought  to  be  allowed  to  take  its  usual 
course ;  because  I  very  much  doubt  whether  it  comes  within  the  equity  of  any  of 
those  cases  in  which  an  heir  at  law  has  [438]  been  prevented  from  trying  an  issue  in 
a  Court  of  Law.  Very  feeble  light  is  thrown  on  the  subject  from  the  books  ;  and  no 
case  was  cited  in  the  argument  on  either  side.  I  am  still  of  opinion  that  an  heir  at 
law  is  not  entitled  to  demand  a  devisavit  vel  non  as  of  right  in  all  cases,  and  at  any 
distance  of  time.  But  it  seems  to  me,  that  the  Court  would  be  acting  contrary  to 
the  principles  by  which  it  is  usually  governed,  if  it  should  preclude  the  heir  from 
trying  the  validity  of  a  disputed  will  in  a  Court  of  Law,  unless  a  case  of  such 
acquiescence  were  made  out,  as  would  eithei'  bar  his  rights  at  law,  or  put  the  opposite 
parties  in  a  much  worse  situation  than  they  woukl  have  been  in  at  a  more  early  period. 
If,  for  instance,  the  devisees  had  paid  oft'  incumbrances  in  the  mean  time  ;  I  think 
that  is  not  a  case  in  which  the  Court  would  permit  the  heir  to  have  a  devisavit  vel 
non.  But  even  the  posses.sory  rights  of  the  heir  would  not  be  barred  by  the  acqui- 
escence here ;  it  does  not  extend  to  twenty  years  ;  and  consequently  the  remedy  by 
ejectment  would  still  be  open.  On  the  other  side,  the  adverse  parties  have  not  been 
put  into  a  worse  situation  than  they  stood  in  originally  ;  they  have  not  paid  off  any 
incumbrances  ;  and  the  witnesses  to  the  will  are  all  alive.  Therefore  I  do  not  feel 
the  present  to  be  that  species  of  acquiescence  which  should  induce  the  Cotn't  to 
deviate  from  the  general  principle.  I  confess  I  can  anticipate  very  little  effect  from 
giving  the  permission  ;  and  I  pursue  this  course  rather  for  the  purpose  of  not  shaking 
principles  of  practice,  than  from  an  expectation  of  any  consequent  real  advantage 
to  the  defendant. 

His  Lordship  afterwards  observed,  that  there  were  very  few  cases  upon  the  point. 

It  was  then  settled  that  the  issue  should  be  tried  at  the  following  assizes  for  the 
county  of  Devon,  the  plaintift'  in  the  supplemental  bill  to  be  the  sole  plaintitt',  and  the 
heir  [439]  at  law  of  the  defendant :  the  form  of  the  issue  to  be  without  prejudice  to 
the  appointment. 

Exchequer  Chamber.  May  13th. — On  the  trial  of  the  issue,  a  verdict  was  found 
in  favour  of  the  will. 

The  cause  now  coming  on  for  further  hearing  on  the  equity  reserved,  the  questions 
in  the  original  suit  were,  1st,  as  to  the  costs,  and  in  particular  the  costs  of  the  issue; 
2nd,  as  to  the  election.  The  only  question  in  the  supplemental  suit  was  on  the 
validity  of  the  appointment. 

Jervis  and  Knight  contended,  1st,  that  the  heir  at  law  had,  by  the  gross  impro- 
priety of  his  whole  conduct,  rendered  himself  justly  liable  to  the  costs  both  of  the 
cause  and  the  issue,  whatever  might  be  the  usual  course  on  the  latter  point.  2dly, 
that  not  being  an  infant,  or  under  any  legal  disability  at  his  father's  death  ;  and  being 
now  sixty  years  of  age,  he  had,  by  all  his  subsequent  acts,  elected  to  take  Holwell ; 
but  if  the  Couit  should  think  otherwise,  then  [440]  he  was  bound  to  elect  now  between 
Reeds  and  Hammetts,  and  all  the  estates  devised  to  him,  which  were  of  six  or  seven 
times  the  value  of  the  first.  3dly,  that  the  appointment  was  good  and  valid,  having 
been  made  in  strict  pursuance  of  the  power,  which  was  of  a  most  extensive  nature. 
Several  objections  were  intended  to  be  made  to  it,  but  none  of  them  could  affect  it. 
It  was  made  in  due  time,  and  under  circumstances  perfectly  fair  and  legal.  The 
answer,  and  the  evidence  of  the  appointor,  completely  negatived  the  charge  of  corrupt- 
ness of  motives  brought  against  him.     The  objection  to  the  execution  of  the  authority, 

{b)  It  was  stated  at  the  bar,  that  the  whole  value  of  the  estates  appointed  was 
about  751.  a  year. 
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founded  on  the  introduction  of  the  subsequent  deed  of  settlement,  was  untenable ; 
because  that  deed  had  no  object  that  mif;ht  not  have  been  provided  for  in  the  appoint- 
ment itself,  all  its  provisions  being  sustainable  on  the  authorities.  RoHtledge  v.  Barrel 
(2  Ves.  J.  357),  and  H'hife  v.  St.  Bark  (1  Ves.  &  B.  399),  expressly  supported  the 
validity  of  family  settlements  of  this  nature. 

Koiipell  and  Parker,  T.  insisted  that  the  prayer  of  the  original  bill,  that  the  heir 
at  law  might  be  compelled  to  convey  the  hereditaments,  elected  to  be  given  up,  to  the 
use  of  the  four  grand-children  of  the  testator,  was  improper  ;  because  by  the  terms  of 
the  power,  the  appointment  might  be  to  one,  two,  or  three  of  them  ;  and  that  J. 
Sanger,  the  appointoi-,  ought  to  have  been  made  a  party  to  it,  as  he  was  the  only 
individual  entitled  to  call  upon  the  heir  to  elect  and  convey.  The  bill  was  premature  ; 
and  the  parties  to  it  had  assumed  rights  to  which  they  were  not  entitled,  inasmuch  as 
no  appointment  had  taken  place  when  it  was  filed.  On  these  grounds  the  heir  was 
entitled  to  the  costs  of  the  cause  ;  and  it  was  not  the  course  of  the  Court  to  refuse  an 
heir  in  his  situation  the  costs  of  the  issue.  With  respect  to  the  second  point,  there 
was  no  allegation  that  E.  Sanger  had  been  required  to  do  any  thing  as  heir  to  [441] 
his  mother :  he  had  not  concluded  himself,  nor  made  any  election  ;  and  before 
directing  him  to  make  any,  the  Court  ought  to  say  whether  the  appointment  was 
good. 

Preston  and  Cooke,  S.  F.  The  prayer  of  the  bill  was  correct ;  because  it  asked  a 
conveyance  of  the  estate,  subject  to  the  power  of  appointment  given  by  the  testator. 
In  Jf'alpole  v.  Lmd  Conway  (Barnard.  153)  it  had  been  decided,  that  estates,  limited  in 
default  of  appointment,  were  contingent;  but  in  Cunningham  y.  Mood// {I  Ves.  174), 
and  Doe  v.  Martin  (4  T.  K.  39),  it  was  settled,  that  whenever  estates  were  so  given, 
they  became  vested  in  the  parties,  subject  to  be  divested  b}'  the  execution  of  the 
power.  Therefore,  these  parties  were  not  premature  ;  because  when  they  came  before 
the  Couit  they  had  a  vested  right  to  the  rents  and  profits  which  they  claimed.  They 
were  consequently  entitled  to  costs  both  in  the  cause  and  the  issue.  No  maTi  had  ever 
given  greater  reason  to  have  costs  inflicted  on  him  than  the  heir.  Again,  his 
acquiescence,  and  his  conduct  since  his  father's  death,  clearly  amounted  to  an  election. 
He  had  not  disputed  the  distribution  of  a  large  personal  estate,  nor  the  devise  of 
considerable  real  estates  to  his  brother  and  mother ;  and  he  had  taken  and  retained 
the  possession  of  all  the  estates  devised  to  himself.  If  he  did  not  intend  to  confirm 
the  disposition  of  Keeds  and  Hammetts,  he  ought  to  have  conveyed  Holwell  to  the 
objects  of  the  power,  which  he  could  have  done,  without  knowing  the  exact  nature 
of  his  title  to  the  former'  premises,  and  without  the  concurrence  of  the  appointee. 
Lastly,  the  appointment  was  bad,  and  the  decree  ought  to  be  in  favour  of  the  three 
children,  who  were  plaintitt's  in  the  original  suit.  The  appointment  could  not  be 
supported,  for  the  transaction  was  fraudulent  in  every  part ;  and  was  in  other  respects 
illegal.  Its  whole  object  was  to  effect,  in  an  indirect  and  underhand  way,  what  could 
[442]  not  be  effected  directly,  and  openly.  This  was  apparent  from  the  evidence  of 
the  appointor,  which  was  totally  inconsistent  with  itself.  The  re-settlement  was 
contrary  to  the  intent  of  the  power,  and  a  complete  fraud  on  it,  being  founded  upon 
a  corrupt  bargain  concluded  between  the  parties  previous  to  the  appointment,  and 
intended  for  the  benefit  of  the  appointor  himself,  by  providing  for  the  payment  of 
his  costs  in  the  suit,  and  the  benefit  of  persons  not  objects  of  the  power,  the  children 
of  the  appointee.  Originally,  the  whole  estate  was  appointed  in  fee  to  E.  Tucker,  and 
that  could  not  legally  be  cut  down  to  a  life  estate  for  the  benefit  of  strangers  ;  besides, 
the  provision  for  the  annuities  was  bad,  because  they  would  have  been  subject  to,  and 
defeated  by,  the  incumbrances  of  the  appointee  being  let  in  during  the  five  days  he 
was,  according  to  the  dates  of  the  two  instruments,  seised  of  the  absolute  fee  simple. 
Lane  v.  Puf/c  (Ambler,  233),  Jlei/n  v.  i/t/c/iur  (Sugden  on  Powers,  Append.  16,  p.  710, 
3d  ed.),  Palmer  v.  Wheeler  (2  B.  &  Beatty,  18),  Daiibeny  v.  Cockhurn  (1  Meriv.  626). 
The  principle  resulting  from  these  cases  is,  that  you  cannot  do  that  indirectly,  which 
you  are  not  allowed  to  do  directly. 

Koe,  for  the  defendant  J.  Sanger,  applied  for  his  costs. 

Koe  and  Parker,  K.  S.,  for  J.  Sanger  Tucker,  applied  for  his  costs,  he  not  being  a 
necessary  party. 

Jervis,  in  reply,  1st,  On  the  point  of  costs;  the  objection  to  the  prayer  of  the 
original  bill  has  been  fully  answered  by  Mr  Preston.  The  donee  having  no  ititerest 
whatever,  and  only  a  naked  authority,  could  not  have  been  the  only  person  authorised 
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to  require  the  heir  to  elect  and  convey  ;  and  was  not  a  necessary  party  to  the  original 
suit.  The  Court  had  stated  the  rule  to  be,  that  except  in  parti-[443]-cular  cases,  the 
heir  was  entitled  to  the  costs  of  an  issue  ;  now,  if  ever  there  was  a  case  which  should 
constitute  an  exception,  it  was  this  ;  for  the  issue  could  have  had  no  other  object  than 
to  harass  the  adverse  parties,  the  heir  possibly  supposing  himself  protected  from  costs. 
2dly,  the  heir  has  made  his  election  ;  for  one  of  the  estates  devised  to  trustees  was  not 
wholly  the  property  of  his  mother ;  even  without  the  title  deeds,  he  must  have  known 
he  had  some  title ;  and  he  might  have  entered  on  the  part  which  did  not  belong  to 
her,  immediately  on  his  father's  death.  3dly,  the  power  has  been  duly  executed. 
With  respect  to  the  contract,  the  appointee  says  in  his  evidence,  he  did  not  make  any 
bargain  respecting  costs,  but  such  as  was  contained  in  a  certain  deed  ;  and  therefore 
the  question  upon  the  effect  of  the  agreement  must  depend  upon  the  construction  of 
the  deed.  The  deed  cannot  be  bad  in  respect  of  the  annuities,  they  being  raised  for 
the  objects  of  the  power.  The  two  deeds  are  to  be  taken  as  one  appointment ;  and 
there  is  not  any  case  to  shew  that  mode  of  executing  a  power  to  be  bad.  The  summary 
of  the  two  cases  which  were  cited  in  support  of  it,  and  of  Langstim  v.  Blarkmore  (Ambler, 
289),  is  this,  that  a  power  may  be  executed  in  favour  of  persons  not  tiie  objects  of  it, 
with  the  appi'obation  of  any  one  individual,  to  whom  the  whole  estate  might  be 
appointed.  Here  one  of  the  parties  to  the  deeds  sustains  that  character ;  and  the 
appointment  is  therefore  valid.  The  only  ground  upon  which  deeds  of  this  kind, 
executed  concurrently,  are  impeached,  is  that  of  legal  fraud  ;  and  in  this  respect,  and 
others,  the  cases  cited  on  the  other  side  are  distinguishable  from  the  present,  in  which 
there  is  no  fraud,  actual  or  legal.  But  supposing  these  two  deeds  to  be  invalid,  the 
appointee  might  make  a  subsequent  appointment. 

[444]  Exchequer  Chamber.  June  21st. — The  case  stood  over  for  judgment  till 
this  day. 

Lord  Chief  Baron.  In  this  cause  there  are  two  bills,  an  original  and  a  supple- 
mental bill,  on  which  several  questions  arise  The  original  bill  was  brought  by 
persons  claiming  an  interest  in  an  estate  called  Reeds  and  Hammetts,  under  the  will 
of  one  John  Sanger,  their  ancestor,  against  Edward  Sanger,  who  is  his  heir,  and  who 
claimed  an  interest  in  the  estate  paramount  to  the  will  or  devise  of  the  testator ;  and 
they  insisted  that  the  defendant  was  bound  to  make,  and  that  he  had  actually  made 
an  election.  The  supplemental  bill  was  brought  to  carry  into  effect  a  deed  of  appoint- 
ment made  by  a  person  having  an  authority  to  appoint  under  the  same  will.  I  shall 
dispose  of  the  questions  that  pre.sent  themselves  in  the  case,  in  the  order  that  appears 
to  me  the  most  convenient. 

The  first  question  that  I  shall  state  my  opinion  on,  is  that  which  regards  the  costs 
of  the  issue  prayed  by  E.  Sanger.  [His  Lordship  then  stated  the  circumstances  which 
occurred  at  the  original  hearing.]  The  issue  went :  it  was  tried  ;  and  as  far  as  I  know 
any  thing  of  the  case,  it  appeared  that  the  opposition  to  the  effect  of  the  will  was 
extremely  wanton,  and  without  any  foundation  whatever.  Under  these  circumstances, 
I  am  called  on  to  say  what  ought  to  be  done  with  respect  to  the  costs  of  that  issue.  I 
confess  my  impression  is,  that  E.  Sanger  has  behaved  extremely  ill  throughout  the 
whole  course  of  the  case ;  and  if  I  could  find  any  authority  to  justify  me,  I  should 
certainly  charge  him  with  the  costs  of  it.  But  I  cannot  find  any.  I  have  examined 
with  great  care  all  the  cases  which  have  been  cited,  and  some  others  which  presented 
themselves  in  the  course  of  my  enquiries,  and  I  have  not  been  able  to  find  any  sufficient 
authority  to  enable  me  to  act  on  the  wish  which,  I  acknowledge,  I  entertain  in 
this  particular — a  wish,  arising  naturally  out  of  the  conduct  of  E.  Sanger,  and  out  of 
nothing  else.  The  doctrine  resulting  from  the  [445]  cases  appears  to  be  this,  that 
in  the  course  of  a  cause  to  establish  a  will  against  an  heir  at  law,  if  he  only  cross- 
examines  the  witnesses  for  the  will,  he  is  entitled  to  his  costs  ;  if  he  examines  witnesses 
in  chief,  then  he  is  not  entitled  :  but  I  have  found  no  such  case,  in  which  the  costs  have 
been  decreed  against  him.  There  is  a  distinction,  however,  between  those  cases,  in 
which  the  heir  is  a  plaintiff  in  equity,  and  those  in  which  he  is  a  defendant ;  for  where 
he  is  a  plaintiff,  seeking  to  set  aside  a  will  after  any  considerable  lapse  of  time, 
undoubtedly  he  has  been  made  to  pay  the  costs.  But  I  have  not  been  able  to  find 
any  case  at  all  resembling  this  in  its  circumstances— any  case,  where  the  heir,  resisting 
an  application  to  do  something  in  obedience  to  the  will,  and  having  been  made  a 
defendant,  and  having  prayed  and  obtained  an  issue,  has  been  charged  with  the  costs 
of  that  issue.     The  utmost  length,  whether  in  opinion  or  decision,  the  Court  appears 
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to  have  gone,  is,  tbat  when  he  has  put  the  objection  to  the  will  on  the  want  of  sanity, 
or  the  fraud,  of  the  testator,  or  on  a  similar  ground,  instead  of  merely  resting  it  on 
the  want  of  form,  or  the  proper  solemnities  in  the  execution,  they  have  refused  him 
his  costs.  To  that  length  I  feel  no  difficulty  in  going  on  this  occasion  ;  because  I 
conceive  myself  warranted  by  authorities.  What  I  shall  do,  therefore,  is,  to  refuse  to 
E.  Sanger  his  costs  of  that  issue ;  but  the  parties  must  pay  respectively  their  own 
costs. 

The  next  question  arises  upon  the  decree  prayed  by  the  original  bill  against 
E.  Sanger.  The  bill,  in  the  first  place,  insists  that  he  h;is  made  his  election,  and  prays 
a  decree,  compelling  him  to  confirm  the  title  of  Reeds  and  Hammetts.  Now,  in  order 
to  explain  the  opinion  that  I  have  formed  upon  that  subject,  it  is  necessary  to  state, 
first,  certain  provisions  of  the  will,  and  then  some  of  the  circumstances  material  to 
the  question,  arising  on  this  prayer  for  relief.  (Having  read  the  clauses  of  the  will 
containing  the  devise  to  the  heir,  and  conferring  the  power  respectively,  which  [446] 
will  be  found  in  p.  42-5,  426,  ante,  his  Lordship  continued.)  The  effect  of  all  this  is, 
that  he  gives  his  son,  E.  Sanger,  the  estate  of  Hohvell,  suliject  to  the  charges  upon  it, 
and  subject  to  a  condition  which  he  afterwards  explains  ;  and  that  condition  is,  that  if 
it  should  be  found  necessary  at  any  time  thereafter  for  his  son  to  ratify  and  confirm 
the  devise,  which  he  had  made  of  Keeds  and  Hammetts,  then  it  was  his  will  that  he 
should  do  so  ;  and  if  he  or  his  heirs  declined  compliance,  then,  by  a  conditional  limita- 
tion, he  transferred  Holwell  to  the  same  trustees,  on  the  same  uses  on  which  he  had 
given  Reeds  and  Hammetts.  There  is  a  sort  of  obscurity,  that  hangs  at  this  day,  over 
the  title  of  Reeds  and  Hammetts.  But  it  cert^iitily  appears  to  have  been  understood 
in  the  family,  that  the  wife  of  the  testator,  a  person  not  mentioned  in  the  devise  of 
that  estate,  was  entitled  to  it  ;is  tenant  in  t<ail,  or  otherwise  ;  for  she  in  fact  possessed 
it  for  many  years  after  the  death  of  the  testator,  without  dispute.  After  her  death, 
Mary  Tucker,  the  first  person  named  in  the  devise  of  Reeds  and  Hammetts,  entered 
into  the  possession  of  it,  and  without  any  question  on  the  part  of  E.  Sanger,  retained 
it  during  the  whole  of  her  life.  It  was  only  on  her  death,  and  the  interest  of  her 
children  vesting,  that  any  application  appears  to  have  been  made  to  him ;  and  that 
application  he  rejected.  In  addition  to  the  prayer  which  I  have  stated,  the  bill 
contains  another  in  the  alternative,  that  if  the  Court  should  not  be  of  opinion  that 
E.  Sanger  has  already  elect€d,  then  that  he  may  be  put  to  elect  at  this  day.  The  first 
view  in  which  the  question  upon  the  prayer  was  presented  to  the  Court,  was  founded 
upon  the  supposition  of  this  being  the  case  of  an  election  brought  before  a  Court  of 
Equity  in  the  common  way,  upon  the  footing  either  of  an  implied  condition,  or  an 
express  condition,  annexed  to  the  legacy  or  bequest  made  to  the  person  called  upon  to 
elect.  But  this  does  not  appear  to  me  to  fall  within  the  same  consideration  as  cases 
of  that  description ;  because  this  is  not  a  condition  [447]  to  be  enforced  only  in  a 
Court  of  Equity,  and  in  which  the  rules  of  a  Court  of  Equity  are  alone  to  guide ;  but 
it  is  in  eflfecta  condition,  of  which  the  time  and  manner  and  circumstances  in  which  it 
shall  attach,  and  the  consequences  of  disobeying  it,  are  specifically  pointed  out  and 
limited  by  the  testator  himself.  And,  therefore,  instead  of  being  able  to  apply  to  it 
the  usual  course  of  a  Court  of  Equity,  with  respect  to  the  compensation  to  be  made  to 
the  disappointed  devisee,  he  has  himself  provided  particularly  what  is  to  be  done  In 
the  event  of  a  refusal  to  confirm  the  title  to  the  estates  of  Reeds  and  Hammetts  to  the 
devisees,  the  testator  having,  by  a  conditional  limitation,  transfeiTed  the  estate  of 
Holwell  to  the  trustees  on  the  same  trusts  on  which  he  had  given  Reeds  and  Hammetts, 
if  there  are  no  difficulties  imposed  on  the  legal  remedies  which  necessarily  follow 
such  a  limitation,  from  the  peculiar  situation  in  which  Holwell  may  be  placed  by 
outstanding  terras,  or  by  incumbrances  which  would  disappoint  them,  I  know  no 
reason  why  the  devisees  of  Reeds  and  Hammetts,  or  the  trustees,  might  not  have 
brought  their  ejectment,  on  proving  the  breach  of  the  condition,  and  have  recovered 
the  estate  of  Holwell.  I  take  it  for  granted,  that  there  are  such  difficulties  in  the  way, 
and  that  there  is  sufficient  jurisdiction  in  a  Court  of  Equity  ;  and  I  only  mention  the 
circumstance  for  the  purpose  of  shewing,  that  in  my  judgment,  we  have  no  occasion 
to  refer  to  the  usual  questions  which  arise  on  the  subject  of  elections  in  Courts 
of  Equity. 

What  I  have  to  consider  is,  whether  this  condition  has  been  broken  ;  and  if  it  has, 
what  the  consequences  of  that  are.  It  is  obvious,  that  in  one  respect  it  has  been 
broken ;  for  an  application  has  been  made  to  the  heir,  which  he  has  refused  to  comply 
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with.  It  does  not  manifestly  appear  whether  it  is  absolutely  necessary  he  should 
concur,  or  by  what  mode  of  conveyance  he  should  concur,  in  the  conveyance  of  Reeds 
and  Hamm'etts;  but  he  has  refused  to  confirm  the  title  to  it  generally,  without 
inquiring  into  it.  Then  what  [448]  is  the  consequence  ?  The  consequence  is,  that  if 
he  has  made  any  election,  he  has  elected  to  give  up  Holwell  and  to  take  Reeds  and 
Hammetts.  It  would  be  contrary  not  only  to  the  terms  of  the  will,  but  to  all  the 
transactions  in  the  case,  if  I  were  to  .say,  that  he  has  made  an  election  the  other  way. 
If  it  were  competent  to  me  on  this  bill  to  act  on  that  view  of  the  case,  it  would  be  a 
much  more  strict  consequence  from  the  will,  and  from  these  transactions,  to  decree 
that  he  should  resign  Holwell,  than  to  decide  that  he  should  give  up  Keeds  and 
Hammetts.  But  there  are  insurmountable  difficulties,  upon  the  construction  of  both 
these  bill.s,  to  that  course.  In  the  first  place,  the  original,  and  all  the  proceedings  in 
the  supplemental  liill,  assume  that  the  election  was  made  in  the  opposite  manner ;  and 
in  the  next,  the  actual  appointment  being  of  Reeds  and  Hammetts,  by  local  and 
particular  description,  it  is  absolutely  impossible  that  in  this  suit  I  should  enforce  that 
equity  ;  because  then  there  would  be  an  end  of  that  appointment.  All  that  I  can  do 
for  the  plaintiff  is,  without  any  particular  disposition  to  favour  E.  Sanger,  to  refer  it 
to  the  Master,  to  compel  him  now  to  make  an  election.  I  have  .sketched  what  I  think 
ought  to  be  the  minutes  in  the  cause  ;  and  when  I  have  disposed  of  the  other  questions, 
I  will  state  my  views  with  respect  to  the  particular  directions  that  will  be  necessary. 

That  disposes  of  the  whole  subject  of  the  original  suit.  The  next  question  is  upon 
the  execution  of  the  power  of  appointment,  which  arises  on  the  supplemental  suit. 
The  supplemental  .suit  is  brought  by  Edward  Tucker  against  the  other  children,  the 
objects  of  that  power,  and  other  necessary  parties,  for  the  purpose  of  carrying  into 
execution,  and  giving  effect  to  the  appointment  made  by  J.  Sanger.  Now,  there  is  no 
doubt  that  the  appointee  is  authoiised  to  appoint  to  any  one  of  these  children.  The 
objection  made  is  not,  that  in  that  respect,  he  has  exceeded  his  powers,  but  that  he 
has  exercised  them  [449]  on  a  corrupt  contract ;  and  in  order  to  establish  that  fact, 
the  evidence  in  the  cause  is  referred  to.  There  is  a  great  deal  of  loose  evidence 
relating  to  the  different  views  which,  at  different  times,  J.  Sanger  appears  to  have 
taken  of  this  subject,  some  of  which  certainly  import  that  he  had  a  view  to  an 
advantage  to  himself.  But  I  put  all  that,  and  the  letter,  out  of  the  cpiestion,  because 
these  views  were  never  acted  on,  whatever  his  intention  may  have  been  :  they  were 
all  abandoned ;  and  therefore  I  consider  them  as  quite  irrelevant  to  the  question. 
But  it  is  said,  that  the  appointment  was  made  on  a  contract  between  the  appointor 
and  appointee,  that  the  latter  should  pay  annuities  to  some  of  the  other  objects  of  the 
power  ;  that  a  provision  should  be  made  for  certain  costs  ;  and  that  he  should  settle 
the  whole  estate  on  himself  for  life,  with  remainder  to  his  children  :  and  it  is  objected, 
that  this  contract  having  been  made  before  the  execution  of  the  power,  this  renders  it 
a  corrupt  one  in  both  the  parties  to  it;  and  therefore  avoids  the  appointment 
altogether.  Now,  I  am  of  a  different  opinion  ;  and  that  on  the  authority  of  the  three 
cases  which  were  brought  before  me  in  the  argument,  which  appear  to  be  exactly  in 
point,  and  to  be  stronger  than  is  necessary  for  this  case.  The  first  of  these,  in  order 
of  time,  is  LangMon  v.  hlachmorc,  and  was  cited  from  Ambler,  in  which  this  is  the 
marginal  note — "Execution  of  a  power  of  appointment  to  children  held  good,  though 
it  extended  to  the  issue  of  one  of  them  under  the  special  circumstances  'of  the  case." 
There  the  wife  and  children  of  the  son  were  objects  of  the  appointment,  but  unques- 
tionably not  of  the  power.  The  case  was  argued  by  the  great  Lord  Mansfield,  at  that 
time  Attorney-General ;  and  two  of  the  objections  raised  to  the  appointment  were 
those  precisely  that  are  urged  here,  "  that  it  was  founded  in  corruption  ; "  and  that 
the  appointor  "  was  confined  as  to  the  objects,  that  i.s,  to  the  children  personally,  and 
could  not  give  any  part  or  interest  to  the  issue  of  the  children."  Lord  Hardwicke 
did  not  [450]  think  it  necessary  to  hear  the  counsel  on  the  other  side  ;  and  said  it  was 
"a  very  plain  case."  In  the  course  of  his  judgment,  he  says,  "the  sum  of  501.  paid 
by  Lewis  to  his  brother  George,  is  to  be  considered  as  part  of  the  appointment."  So 
I  say  with  respect  to  these  annuities  given  to  the  other  objects  of  this  power.  On  the 
second  question,  that  learned  Lord  held  the  appointment  to  Lewis  and  his  family, 
with  his  consent,  to  be  good;  "for,"  he  observes,  "if  it  had  been  to  Lewis  absolutely, 
he  might,  mimediately  afterwards,  have  settled  it  in  that  manner.  This  Court  never 
sets  such  an  appointment  aside."  In  all  substantial  circumstances,  taking  the  contract 
to  be  as  it  is  stated  on  the  part  of  the  defendants,  that  case  is  exactly  the  case  here, 
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with  this  distinction,  that  here  the  estate  is  ultimately  settled  in  the  manner,  the 
possibility  of  which  constituted  the  sole  answer  to  the  objection  against  the  mode  of 
appointment  there  ;  for  the  Court  merely  said,  "  this  is  a  good  appointment,  although 
made  in  the  execution  of  the  power  itself,  because  it  might  have  been  made  in  another 
way,  the  way  in  which  it  is  made  in   Tucker  v.  Savr/er.     It  is,  therefore,  a  stronger 
case  than  I'licktr  \.  Sancfer ;  and  an  authority  which  puts  it  out  of  all  dispute.     But 
that  is  contirmed  by  the  subsequent  cases  to  which  I  alluded."     His  Lordship  then 
referred  to,  and  stated  the  material  parts  of  the  case  of  lloutlcdge  v.  Dorril :  there  all 
the  same  arguments  against  the  execution  of  that  power  of  appointment  were  urged 
that  have  been  advanced  on  this  occasion  ;  and  the  Master  of  the  KoUs  says,  "the 
first  question  is,  whether  the  appointment  made  on  the  marriage  of  Elizabeth  Dorril, 
the  daughter,  is  good  within  the  power  and  the  rules  of  law,  being  an  appointment  in 
consideration  of  the  intended  marriage  of  the  daughter,  of  a  certain  portion  of  that  of 
which  the  daughter  might  have  been  made  the  appointee ;  but  settling  that  so  as  to 
give  interests  to  persons,  who  wovdd  not  have  been  objects  of  a  direct  appointment  ; 
but  1  am  of  opinion,  that  wherever  [451]  there  is  a  power  to  appoint  among  persons 
capable  of  such  appointment,  and  they  come  in  esse  at  the  particular  times  to  make 
the   appointment   good,  a  sum   appointed,  as  in    this   case   to  the   daughter,  upon 
marriage,  though    modified  with  respect  to  the  objects  of   the  marriage,  is  a  good 
appointment,  not  to  the  objects  of  the  marriage,  but  to  the  daughter  herself  ;  and  this 
appointment  is  a  good  appointment  to  her ;  though  if  it  had  been  done  by  will,  and 
independent  of  any  modification  introduced  by  Elizabeth,  the  daughter,  it  would  not 
have  been  good  ;  because  the  husband,  and  children  of  the  marriage,  born  after  the 
death  of  their  grandmother,  were  not  immediate  objects  of  appointment.     Therefore, 
it  is  put  as  if  it  w;is  appointed  to  her,  and  she  had  settled  it  so  with  the  husband." 
Now,  it  is  evident,  that  this  goes  infinitely  farther  than  I  have  occasion  to  go  in  the 
case  before  me.     The  last  ease  to  which  I  shall  think  it  necessary  to  advert,  is  that  of 
White  and  St.  Barbe.     [His  Lordship  stated  it,  and  proceeded.]     In  that  case,  after  it 
had  been  argued  by  Sir  Samuel  Romilly  and  Mr.  Roupell,  on  one  side,  and  by  Sir 
John  Leach  and  Mr.  Home,  on  the  other,  the  Master  of  the  KoUs,  Sir  W.  Grant,  says, 
"the  last  argument,  that  the  appointment  and  settlement  was  all  one  act,  and  could 
not  be  separated  by  considering  it  first,  as  a  good   appointment,   and   secondly,  a 
declaration  of  trust,  would  have  applied  equally  in  the  cases  cited  ;  for  there  was  no 
direct  appointment  to  the  child,  and  afterwards  a  settlement :  l)ut  it  was  one  act, 
putting  the  whole  into  settlement  at  once,  by  consent  of  all  the  parties  : "  and  he 
decided  in  favour  of   that  appointment.      Obviously  these  cases   extend  infinitely 
farther  than  I  have  occasion  to  go  in  support  of  my  opinion ;  because  they  are  cases 
in  which  limitations  are  upheld  to  persons  not  objects  of  the  power,  through  the 
interest  of  persons  who  were  objects  of  it :  they  wcie  cases,  too,  of  contracts  made 
previously  to  the  execution  of  the  power  ;  and  they  were  supported  on  the  giound, 
that  the  transaction  might  [452]  have  been  consummated  in  the  very  mode  in  which 
it  has  been  completed  here.     Mr.  Preston  argued  against  this  view  which  I  am  taking 
of  the  case,  that  the  other  children  of  J.  Sanger  must,  in  consequence  of  its  being 
given  to  them  in  the  form  in  which  it  was,  take  their  interest,  subject  to  any  charges 
which  E.  Tucker  might  have  made  on  the  estate.     But  what  does  that  weigh?     The 
appointor  might  have  given  the  whole  to  E.  Tucker,  without  taking  the  least  notice  of 
them  ;  and   then,  if   he    thinks  proper  to  give  them  some  interest,  even  although 
subject  to  such  incumbrances,  it  is  a  benefit  to  them,  and  much  less  detriment  than  if 
they  had  been  disappointed  entirely.     The  damage  to  them  grows  out  of  the  interest 
conferred  on  E.  Tucker,  which  the  individual  entrusted  with  the  authority  had  a  right 
to  confer  on   him  ab.solutely   and   beneficially.     Therefore,   so    far  as  the  objection 
regards  these  ainuiities  oidy,  I  entertain  no  doubt  whatever  but  that  this  is  a  good 
execution  of   the  power.     The  next,  and  only  remaining  question  is,  whether   the 
provision  for  costs  made  by  the  contract  between  the  appointor  and  the  appointee, 
vitiates  this  appointment.     And  I  confess,  that  when  this  case  was  Hist  opened,  I  did 
think  that  it  would  have  that  ettect ;  because  as  I  had  collected  it  from  the  testimony 
of  J.  Sanger,  which  is  given  rather  loosely,  I  thought  it  had  been  a  corrupt  contract 
on  the  part  of  that  individual,  to  provide  for  his  own  costs.     I  do  not  know  how, 
consistently  with  the  cases  which  have  been  cited,  I  could  have  sustained  an  appoint- 
ment which  was  made  on  a  corrupt  agreement  for  the  benefit  of  the  appointor,  how- 
ever minute  the  interest  derived  to  him  might  be.     J.  Sanger  states  in  his  evidence, 
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"  thiit  a  conversation  passed  between  him  and  E.  Tucker,  that  he  should  give  up  to  him 
the  said  estates,  subject  to  such  provisions  for  securing  the  said  annuities  and  costs, 
before  referred  to  by  this  deponent ;  and  that  he  never  did,  at  any  time,  require  or  ask 
the  plaintiff  to  give  him,  deponent,  a  life  interest,  or  any  interest,  in  the  said  estates 
[453]  called  Eeeds  and  Hammetts."  It  is  clear  that  I  ought  to  treat  the  appointment 
as  made  on  an  arrangement  between  the  parties  for  the  provision  of  some  costs ;  but 
it  does  not  distinctly  appear  from  any  testimony  what  those  costs  were.  Therefore, 
in  order  to  reduce  the  looseness  of  this  testimony  to  some  precision,  I  must  take  them 
to  be  what  they  are  in  fact  stated  to  be  in  the  deed.  Now  it  is  one  of  the  trusts  of 
the  deed  executed  by  E.  Sanger,  after  the  execution  of  the  power  of  appointment, 
"  to  pay,  satisfy,  and  discharge  all  the  costs,  charges,  and  expences  whatsoever 
which  the  said  E.  Tucker,  his  executors  and  administrators,  oi'  any  of  them,  hath 
incurred,  sustained,  expended,  borne,  paid,  and  been  put  unto,  or  for,  or  by  reason, 
or  in  respect  of  this  original  suit."  It  is  a  provision  for  the  benefit  of  the  appointee, 
for  securing  such  costs  as  he  might  be  charged  with  ;  its  object  is  to  guard  his  interest 
under  this  appointment  against  the  subsequent  interests  limited  to  his  children,  and 
to  his  brothers  and  sister.  It  is  only  an  extension  of  that  benefit  which  had  been 
bestowed  on  him,  it  being  in  the  power  of  the  appointor  to  give  him  the  whole  of  the 
estate :  and  it  is  impossible  how,  in  any  shape,  the  agreement  on  which  it  is  founded 
can  be  considered  as  a  corrupt  one  :  it  is  not  for  the  benefit  of  J.  Sanger  at  all.  But 
there  is  another  provision  relative  to  costs,  and  that  is,  that  the  trustees  "  shall  levy 
and  raise  monies  sufficient  for  the  payment,  discharge,  and  satisfaction  of,  and  accord- 
ingly therewith  shall  pay,  satisfy,  and  discharge  all  the  costs,  charges,  and  expenses 
whatsoever  that  shall  be  borne,  paid,  sustained,  or  incurred  by  the  said  parties  to 
these  presents,  or  either  of  them,  or  for  or  about  any  suit  or  suits  in  Equity  that 
shall  be  instituted,"  (it  is  to  be  observed,  that  this  does  not  refer  to  the  existing  suit,) 
"  or  carried  on  by  them  or  him,  or  for  the  purposes  solely  or  otherwise  of  restraining 
the  said  W.  Tucker,  W.  S.  Tucker,  and  Mary  Frances  Sanger  Tucker,  otherwise 
Coppinger,  or  any  or  either  of  them,  from  cutting  or  fell-[454]-ing,  or  carrying  away, 
or  causing  to  be  cut,  felled,  or  carried  away,  any  timber  or  wood  upon  or  from  such 
hereditaments,  or  any  part  thereof."  It  is  manifest  that  this  also  is  a  provision  of 
the  same  nature.  It  seems  that  some  of  the  parties  referred  to  by  it,  had  got  into 
possession  of  Eeeds  and  Hammetts,  and  wei-e  cutting  down  timber,  or  it  was  suspected 
that  they  were  doing  so,  and  making  use  of  the  possession  contrary  to  the  effect  of 
this  appointment,  in  which  E.  Tucker  was  the  person  principally  interested  :  and  it 
was  thought  it  would  be  necessaiy  for  him,  or  for  some  person  in  his  name,  but  for 
his  benefit,  to  institute  some  suit,  in  order  to  restrain  that  misconduct.  Now,  the 
parties  to  this  instrument,  if  they  had  been  parties  to  such  a  proceeding,  must  have 
been  pure  trustees  for  E.  Tucker ;  and  he  was  bound,  according  to  all  the  rules  of  Law 
and  Equity,  to  provide  for  their  indemnification  before  any  such  proceeding  could  be 
had.  I  therefore  consider  this  provision  as  one  exactly  of  the  same  nature  with  the 
first  i-especting  costs  ;  that  is,  an  enlargement  of  the  interest  of  E.  Tucker  beyond 
his  interest  for  life,  for  the  particular  purpose  of  protecting  him  against  the  subsequent 
estate  limited  to  his  own  children,  and  the  annuities  given  to  the  other  persons  ;  and 
it  appeals  to  me  to  form  no  olijection  whatever  to  the  appointment.  I  am,  therefore, 
of  opinion,  that  this  is  a  valid  appointment ;  and  that  E.  Tucker  is  subject  to  the 
charges  he  has  imposed  on  it  by  that  subsequent  deed.  His  Lordship,  in  conclusion, 
read  the  minutes  of  the  decree. 

The  Court  declared  the  will  of  the  testator,  J.  Sanger,  well  proved,  and  refused 
E.  Sanger  his  costs  of  the  issue ;  and  it  was  decreed  that  the  will  be  established  ;  and 
it  was  also  declared  that  the  deed  of  appointment  was  ijood  and  valid,  and  decreed 
that  the  said  deed  be  estalilished  ;  and  it  is  referred  to  [455]  Richard  Richards,  Esq. 
one  of  the  Masters,  to  look  into  the  title  to  the  estates  and  premises,  called  Reeds  and 
Hammett.s,  and  to  enquire  into,  and  report  to  the  Court,  what  acts  it  is  necessary  the 
defendant,  E.  Sanger,  should  do  to  confirm  the  title  thereof ;  the  said  Master  to  be 
at  liberty  to  make  a  separate  report  thereof.  And  in  case  the  said  E  Sanger  shall 
not,  within  one  month  after  being  applied  to,  do  such  acts  as  the  said  Master  shall  so 
report  necessary  to  be  done  by  him  to  confirm  the  title,  at  the  costs  and  charges  of 
the  said  E.  Tucker  (to  be  settled  by  the  Master,  in  case  the  parties  differ)  ;  then  it  is 
hereby  referred  to  the  said  Master  to  enquire  and  report  what  timber  hath  been  cut 
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down  by  the  said  E.  S.,  or  by  any  other  person  by  his  order,  or  for  his  use,  upon  the 
estate  called  Holwell,  since  the  death  of  the  testator ;  and  to  take  an  account  of  such 
timber,  and  of  the  value  thereof  ;  but  the  consideration  of  the  question  as  to  how  far 
the  said  defendant,  E.  S.,  shall  be  charged  with  the  value  thereof,  is  reserved  ;  and  in 
case  the  said  E.  S.  shall  not  do  such  acts  as  aforesaid,  it  is  further  referred  to  the  said 
Master  to  take  an  account  of  the  rents  and  profits  possessed  and  received  by  the  said 
E.  S.  or  by  any  other,  &c.  of  the  said  estate,  &c.  since  the  death  of  the  said  testator ; 
and  if  it  shall  appear  that  the  said  E.  S.  hath  occupied  the  same  himself,  the  said 
Master  is  to  set  a  fair  occupation  rent  upon  the  said  estate,  &c.  during  such  occupa- 
tion ;  but  the  consideration  of  the  question  as  to  how  far  the  defendant  shall  be 
charged  with  such  rents  and  profits,  or  such  occupation  rent,  is  reserved.  And  in  case 
the  said  E  S.  shall  not  do  such  acts  as  aforesaid,  it  is  further  referred  to  the  said 
Master,  to  enquire  and  report  whether  the  said  E.  S.  is  an  incumbrancer  upon  the  said 
[456]  estate  called  Holwell ;  and  if  the  said  Master  shall  find  the  said  E.  S.  to  be  an 
incumbrancer  thereon,  then  he  is  to  take  an  account  of  what  is  due  to  the  said  E.  S. 
as  such  incumbrancer ;  but  if  the  said  Master  shall  find  that  the  said  E.  S.  hath 
no  such  incumbrance,  then  it  is  decreed,  that  in  case  the  said  E.  S.  shall  not  do  such 
acts  as  aforesaid,  he  do  deliver  up  the  possession  of  the  said  estate,  &c.  called  Holwell, 
to  the  said  E.  Tucker,  or  as  he  shall  direct.  And  the  said  Master  is  to  make  his 
report  to  the  Court,  touching  the  matters  referred  to  him,  with  all  convenient  speed  ; 
until  which  time  the  consideration  of  costs  (except  the  costs  of  E.  S.  occasioned  by 
the  issue),  and  all  further  directions,  are  reserved. 


Carter  r.  Bosanqcet  and  Others.  Exchequer  of  Pleas.  June  18th,  1824.  An 
answer  to  a  bill,  on  more  than  one  skin  of  parchment,  ought  to  be  signed  on  each 
skin. 

[S.  C.  13  Price,  604.] 

In  this  cause  a  common  injunction  had  been  granted  for  want  of  answer,  against 
an  order  nisi  for  dissolving  which  to-morrow  was  the  last  day  for  shewing  cause. 

Wheatley  now  moved  to  take  the  answer  (subsequently  put  in)  oft'  the  file,  for 
irregularity.  The  imputed  irregularity  consisted  in  this :  that  the  answer  was  con- 
tained in  two  sheets  of  parchment,  and  the  last  only  was  signed  by  the  defendants  ; 
whereas,  by  the  practice  of  the  Court,  as  laid  down  in  Fowler's  Treatise  (1  Fowler, 
36G),  their  signature  ought  to  have  been  put  to  each  skin.  It  was  urged,  that  objections 
similar  to  this  had  been  held  valid  on  former  occasions  ;  and  a  doubt  was  suggested, 
whether  an  indictment  for  perjury  would  lie  upon  the  unsigned  skin. 

[457]  Hlllock,  B.  There  is  no  question,  I  should  think,  but  an  indictment  could 
be  maintjiined  on  it.  I  suppose  the  object  of  the  rule,  if  there  be  one,  requiring  a 
signature  to  every  skin,  was  to  prevent  the  substitution  of  one  sheet  for  another,  after 
the  answer  should  be  sworn  to. 

A  reference  as  to  the  practice  was  made  to  the  clerks  in  court,  and  they  stated 
that  they  were  not  aware  of  the  existence  of  any  rule  of  court  on  the  point.  But 
Mr.  Gatty  mentioned  a  case,  in  which  the  answer  having  been  written  on  three  sheets 
of  parchment,  and  the  last  only  signed,  the  Court  ordered  it  to  be  re-sworn,  and  the 
signature  to  be  affixed  to  all  the  sheets. 

Simpkinson  opposed  the  motion,  on  an  affidavit  by  the  defendants'  solicitor,  stating 
that  he  was  present,  and  saw  the  defendants  sign  the  answer ;  and  that  one  of  them 
did  annex  (connect)  the  two  sheets  of  parchment  on  which  it  was  written  together, 
and  then  seal  the  same  with  his  seal  in  the  presence  of  the  others  :  and  that  the  answer 
now  filed  was  annexed  (connected),  and  sealed  in  the  same  state  as  when  sworn  to. 
He  insisted,  that  the  sole  object  of  the  motion  was  to  throw  the  defendants  over  the 
long  vacation. 

The  Court,  advertitig  to  the  inconveniences  which  might  result  from  the  practice 
in  this  instance  objected  to,  made  an  order  (a),  that  the  answer  should  be  taken  off  the 

(a)  No  rule  of  Court  was  made  on  this  occasion,  but  it  appeared  to  be  understood 
that  the  pr;ictice  was  in  future  to  be  regulated  by  the  first  part  of  the  order  above 
stated. 
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file,  but  with  liberty  to  the  defendants  to  affix  their  sigiiatiues  to  each  skin,  and 
re-swear,  and  file  it  again  before  twelve  o'clock  to-morrow.     The  order  nisi  to  stand. 

Wheatley  applied  for  costs. 

[458]  Graham,  B.  The  motive  for  the  application  is  so  palpable,  that  we  should 
have  too  great  a  difiiculty  in  saying  you  should  have  costs. 

Between  Frances  Maxwell,  William  Gilpin,  C.  >S.  Birch,  and  G.  Pilkington, 
Flaiiitiffs;  AND  Gkorgk  BvTi.KK  Waiw,  Defendant.  Exchequer  Chamber.  June 
22d,  23d,  and  2Sth,  1824. — Covenant  in  a  lease  for  perpetual  renewal,  upon  notice 
within  1  year  next  after  the  death  of  any,  or  either  of  the  life  or  lives  :  informal 
notice  about  five  years  after  the  dropping  of  the  first  life,  with  an  allegation  of 
accident,  and  ignorance  of  rights,  and  a  regular  application  after  the  determination 
of  the  second  and  third  lives,  both  within  one  year ;  lessee  held  not  entitled  to 
a  renewed  lease,  determinable  on  either  three,  or  two  lives,  with  a  similar  covenant, 
but  bill  retained  for  a  year,  with  liberty  to  bring  an  action  at  law. 

[S.  C.  13  Price,  674.] 

The  defendant  being  seised  in  fee  of  certain  premises  at  Bath,  by  lease,  dated 
25th  March,  1792,  demised  the  same  to  Edward  Maxwell  Brown,  his  executors, 
administrators,  and  assigns,  for  the  term  of  ninety-nine  years,  if  the  lessee,  Edward 
Candler,  and  Edward  Phineas  Maxwell,  or  any  of  them,  should  so  long  live,  at  the 
j'early  rent  of  21.  .5s.  subject  to  the  following  covenant,  amongst  others,  "that  if  said 
E.  M.  Brown,  his  executors,  administrators,  or  assigns,  should  at  any  time  or  times 
thereafter,  upon  the  death  of  any  or  either  of  the  life  or  lives,  by  which  the  said 
demised  premises  were  then  held,  be  desirous  to  renew  his,  her,  or  their  estate  and 
interest  in  said  premises,  by  adding  a  new  life  or  lives  in  the  room  of  the  person  or 
persons  so  dying,  and  of  such  desire  should  give  notice  in  writing,  to,  or  for  said 
defendant,  his  heirs  and  assigns,  within  one  year  next  after  the  death  of  any  or  either 
of  said  person  or  persons  for  whose  life  or  lives  said  premises  were  then  held,  that 
then,  and  in  such  case,  said  defendant,  his  heirs  and  assigns,  should  and  would,  at  the 
costs  and  charges  of  said  E.  M.  Brown,  his  executors,  &c.  at  any  time  within  the  space 
of  one  year  next  after  the  death  of  such  life  or  lives,  sign,  seal,  execute,  and  deliver, 
or  cause  or  procure  to  be  signed,  &c.  to  said  E.  M.  Brown,  his  executors,  &c.  one  good, 
&c.  lease  of  the  premises,  foi-  a  new  term  of  ninety-nine  year.s,  to  be  determinable  on 
the  death  or  deaths  of  such  said  life  or  lives  thereinbefore  [459]  mentioned  as  should 
be  then  in  being,  and  the  life  or  lives  of  such  other  person  or  persons  as  the  said  E.  M. 
Brown,  his  executors,  &c.  should  nominate,  in  the  room  of  the  life  or  lives  so  dying, 
under  the  like  yearly  rents,  covenants,  provisos,  conditions,  and  agreements,  to  all 
intents  and  purposes,  mutatis  mutandis,  as  were  in  the  same  indenture  contained,  and 
so  toties  quoties  as  any  life  or  lives  should  die,  and  said  E.  M.  Brown,  his  executors, 
&c.  should  be  desirous  to  renew  his,  her,  or  their  interest  therein,"  upon  payment  of 
a  fine  of  41.  10s.  for  each  life  to  be  added,  and  other  conditions  therein  specified. 

E.  M.  Brown  died  in  February,  1803,  having  by  his  will,  dated  21st  April,  1795, 
given  all  his  leasehold  hereditaments  whatsoever  to  E.  P.  Maxwell,  his  executors, 
administrators,  and  assigns,  And  E.  P.  Maxwell  having  been  appointed  executor 
(with  another  person,  who  died  in  the  life  time  of  the  testator)  duly  proved  the  will, 
and  became  the  sole  legal  personal  representative  of  E.  M.  Brown,  and  also  beneficially 
entitled  to  the  said  estate. 

The  second  of  the  lives  mentioned  in  the  indenture  dropped  in  Aug.  1817. 

E.  P.  Maxwell  died  in  February,  1818,  having  by  his  will,  dated  22d  April,  1807, 
appointed  his  wife,  Frances  Maxwell,  W.  Gilpin,  and  James  Fisher  (since  deceased), 
his  executrix  and  executors,  and  (after  certain  pecuniary  bequests)  he  bequeathed  all 
the  residue  of  his  personal  estate,  whicti  included  these  leasehold  premises,  and  the 
benefits  to  be  derived  under  the  lease,  to  his  executrix  and  executors,  and  the  survivors 
and  survivor  of  thera,  upon  certain  trusts. 

The  lease  never  having  been  renewed,  the  object  of  the  present  suit  was  to  obtain 
a  renewal.  The  bill  was  brought  by  the  widow  of  E.  P.  Maxwell,  two  new  trustees  of 
his  estates,  nominated  pursuant  to  a  power  in  his  will,  in  the  places  of  the  two  former, 
and  \V.  Gilpin,  against  G.  B.  Waid,  the  lessor.  In  addition  to  the  facts  mentioned, 
it  [460]  stated  (by  way  of  amendment)  that  for  some  time  after  the  death  of  E.  M. 
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Brown,  and  until  the  year  1808,  the  indenture  of  lease  had  been  lost,  mislaid,  or  over- 
looked ;  and  that  early  in  that  year  it  was  sent  for  custody,  by  E.  P.  Maxwell,  to  his 
solicitor,  at  which  time  the  former  was,  and  always  before  had  been,  ignorant  of  the 
fact,  that  E.  M.  Brown  was  one  of  the  lives  named  in  it,  and  of  the  right  and  con- 
ditions of  renewal  therein  contained.  But  that  his  solicitor,  shortly  after  he  received, 
or  first  saw  the  indenture,  perused  it,  and  discovered  such  right  and  conditions,  and 
that  he,  on  making  such  discoverv,  apprized  E.  P.  Maxwell  thereof,  and  soon  after- 
wards, by  his  direction,  applied  to  the  defendant  and  his  solicitor,  and  requested  a 
renewal,  by  the  substitution  of  a  new  life  in  the  place  of  the  said  E.  M.  Brown, 
deceased ;  upon  which  a  correspondence  took  place  between  the  respective  solicitors  of 
the  parties,  in  which  the  circumstances  aforesaid,  and  the  cause  of  delay  in  making 
the  application,  were  stated  and  explained,  and  offers  were  made  by  E.  P.  Maxwell  to 
fulfil  all  the  conditions  of  such  renewal  by  several  letters  written  by  his  to  the  opposite 
solicitor ;  but  after  various  affected  delays  and  excuses  on  the  part  of  the  defendant, 
he  finally,  in  the  year  1810,  refused  to  make  such  renewal :  and  that  E.  P.  M.  having 
been  advised  that  it  was  doubtful  whether  he  could  enforce  such  renewal,  without 
having  required  the  same  within  twelve  months  from  the  death  of  E.  M.  Brown,  but 
that  he  would  have  and  retain  his  right  of  renewal  as  to  the  two  remaining  lives,  did 
not  think  it  expedient,  until  one  of  such  remaining  lives  should  drop,  to  raise  any 
question  by  suit  at  law,  or  in  equity,  as  to  his  right  of  renewal  in  respect  of  the  then 
expired  life. 

It  also  stated  (originally),  that  on  the  expiration  of  the  third  life,  before  a  lenewed 
lease  of  the  premises  had  been  granted,  W.  Gilpin,  Frances  Maxwell,  and  James  Fisher, 
having  become  entitled  to  a  renewal  of  the  lease,  upon  the  terms  contained  in  the 
indenture,  on  the  6th  April,  1818,  [461]  caused  a  notice  in  writing,  duly  signed  by 
them,  to  be  delivered  to  defendant,  stating  the  deaths  of  the  three  cestui  que  vies,  and 
that  they  were  desirous  to  renew  their  estate  and  interest  in  the  premises  demised, 
by  putting  in  the  full  complement  of  lives  allowed  by  the  indenture,  and  agreeably  to 
the  true  intent  and  meaning  of  the  covenant  for  that  purpose  ;  and  that  they  proposed 
three  persons  therein  particulaily  described  as  cestui  que  vies,  in  the  room  of  those 
deceased,  and  required  the  defendant  to  grant  them  forthwith  a  new  lease,  thereby 
offering  to  pay  the  stipulated  fines,  and  to  execute  all  other  necessary  conditions.  It 
further  stated,  that  the  defendant  had  not  only  refused  compliance,  but  had  commenced 
an  action  of  ejectment  for  recovering  possession  of  the  premises. 

The  bill  charged,  that  under  the  circumstances  stated,  the  provisions  contained 
in  the  indenture  of  the  25th  March,  1792,  as  to  the  renewal  of  the  lease,  had  been 
fully  complied  with  on  the  part  of  the  lessee,  and  his  representatives  and  assigns. 
And  it  prayed  a  declaration,  that  plaintiffs  were  entitled  to  a  perpetual  renewal  of 
the  lease,  by  the  insertion  in  the  indenture  of  lease  thereinafter  prayed  to  be  executed, 
and  in  all  future  indentures,  of  a  covenant,  in  the  same  or  the  like  words  with  the 
covenant  for  such  purpose,  and  to  such  effect,  in  the  indenture  before  set  forth  ;  and 
from  time  to  time,  and  so  often  us  any  persons  or  person  named  as  lives,  or  a  life,  in 
such  indentures  should  happen  to  die,  to  have  renewals,  or  a  renewal,  in  respect  of 
such  expired  lives,  or  life,  by  the  substitution  of  other  lives,  or  another  life,  in  the 
place  of  such  expired  lives,  or  life.  It  also  prayed,  that  the  defendant  might  be 
decreed  to  execute  to  plaintiffs,  F.  Maxwell,  C.  S.  Birch,  and  C.  Pilkington,  a  new  or 
renewed  lease,  according  to  the  true  intent  of  the  covenant  for  that  purpose  contained 
in  the  indenture,  for  the  term  of  ninety-nine  years  from  the  death  of  E.  P.  Maxwell, 
determinable  with  the  lives  proposed,  and  the  life  of  the  survivor,  sub-[462]-ject  to 
such  rents,  covenants,  and  provisions  as  in  the  former  indenture  were  particularly 
mentioned  ;  or  if  the  Court  should  be  of  opinion  that  the  said  plaintiffs  were  not 
entitled  to  have  such  new  or  renewed  lease  executed  to  them,  with  three  lives  named 
therein,  then  that  the  defendant  might  be  decreed  to  execute  a  good  lease  for  the 
same  term  from  the  death  of  E.  P.  Maxwell,  determinable  with  two  of  the  lives 
proposed,  and  the  life  of  the  sur\'ivor,  subject  to  such  rents,  &c.  as  before  mentioned, 
plaintiffs  offering  in  every  way  to  fulfil  the  provisions,  &c.  in  said  indenture  of  25th 
March,  1792,  contained,  on  the  part  of  the  lessee,  his  representatives,  and  assigns; 
and  in  the  mean  time,  and  until  such  lease  should  be  executed,  that  the  defendant 
might  be  restrained  from  prosecuting  his  action  of  ejectment,  &c. 

All  the  material  facts  were  admitted,  or  proved  by  one  witness,  or  by  documents ; 
but  the  defendant,  in  his  answer,  alleged  that  the  benefit  of  the  covenant  for  renewal 
Ex.  Div.  IV.— 7 
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had  become  wholly  forfeited  and  lost.  He  also  alleged,  that  E.  P.  Maxwell  had  died 
before  any  application  for  a  renewal,  except  that  before  mentioned,  was  made  after 
the  death  of  E.  M.  Brown.  He  submitted  to  the  judgment  of  the  Court,  whether, 
under  the  circumstances  stated,  the  provisions  contained  in  the  indenture  of  the  2.5th 
March,  1792,  with  respect  to  the  renewal  of  the  lease,  had  been  fully  complied  with 
on  the' part  of  the  lessee,  his  representatives,  or  assigns  ;  and  whether,  on  the  contrary, 
E.  P.  Maxwell  did  not  wholly  neglect  to  comply  with  the  same,  by  not  having  made 
a  proper  application  to  defendant  for  a  renewal  of  the  lease  in  due  time,  viz.  within 
one  year  after  the  death  of  E.  M.  Brown,  pursuant  to  the  terms  and  conditions  of  the 
covenant ;  and  whether,  in  consequence  of  such  neglect,  C.  S.  Birch,  C.  Pilkington, 
and  F.  Maxwell,  or  any,  or  either  of  them,  were,  or  was  then  entitled  to  have  it 
renewed  to  them  on  the  terms  specified  in  the  notice. 

[463]  An  injunction  had  been  granted,  the  common  order  nisi  for  dissolving  which 
had  been  discharged  by  the  late  Chief  Baron,  after  argument;  and  the  injunction 
continued  till  the  hearing. 

The  cause  now  came  on  for  hearing,  and  was  argued  by  Martin,  H.  and  Bligh, 
for  the  plaintiffs  ;  and  by  Jervis  and  Palmer,  for  the  defendant.  The  cases  cited  by 
the  former,  were  Seton  v.  Slade  (7  Ves.  J.  265),  Jachon  v.  Saunders  (1  Sch.  &  Lef. 
443),  Lenmn  v.  Napper  (ibid.  2,  682),  Furnival  v.  Crew  (3  Atk.  86),  JFillari  v.  fVillan 
(16  Ves.  J.  72),  Iggulden  v.  .May  (9  Ves.  J.  330),  and  Cooke  v.  Booth  (Cowper,  819). 
Those  relied  on  by  the  latter,  were  Ruhery  v.  Jcrvoise  (1  T.  R.  229),  Baylei/  v.  The 
Coi-pomtion  of  Leominskr  (3  Bro.  C.  C.  529.  1  Ves.  J.  476),  Baynham  v.  &uy's  Hospital 
(3  Ves.  J.  295),  and  Eaton  v.  Lyon  (ibid.  690) ;  but  Rolje  v.  Harris  (2  Pr.  206  (n),  and 
Braccbridge  v.  Buckley  (2  Pr.  200),  were  also  mentioned. 

June  28th. — The  cause  was  directed  to  be  put  in  the  paper  for  judgment  on  this 
day,  and  it  was  now  given  accordingly. 

Lord  Chief  B.\R0N  (having  first  stated  the  case).  The  first  point  discussed  in 
the  argument  was  whether  the  equitable  circumstances  disclosed  in  the  pleadings,  and 
the  depositions,  entitled  the  plaintiffs  to  the  same  relief  in  Equity,  by  the  insertion  of 
a  new  life  in  the  lease,  in  lespect  of  the  first  of  the  lives  which  dropped,  exactly  as  if 
E.  P.  Maxwell  had  made  an  application  for  that  purpose  according  to  the  plain  terms 
of  the  covenant.  The  ground  upon  which  it  was  endeavoured  to  establish  that  posi- 
tion was  this  :  that  it  was  through  accident  and  ignorance  only  [464]  the  application 
was  not  made  in  the  manner  required  by  the  provision  ;  and  that  the  delay  had  been 
fully  accounted  for  and  excused,  by  the  circumstances  appearing  in  evidence.  Now, 
these  circumstances  amount  to  nothing  but  this — that  the  original  lessee  dying,  the 
instrument  in  question  was  left  in  the  possession  of  E  P.  Maxwell,  or  of  some  persons 
in  trust  for  him  ;  but  that  be  was  ignorant  of  that  fact,  and  of  E.  M.  Brown  being 
one  of  the  lives  named  in  it,  and  of  the  right  and  conditions  of  the  renewal,  until  he 
was  apprised  of  them  bj'  his  solicitor  in  the  year  1808.  And  it  appears  to  me,  that 
there  is  not  the  least  foundation  for  the  argument.  It  is  quite  clear,  that  ignorance 
of  a  pai'ty's  own  rights,  or  of  instruments  in  his  possession  or  power, — an  ignorance 
to  which  the  adverse  party  is  in  no  way  auxiliar^^,  cannot  excuse  a  non-performance 
of  any  thing  incumbent  on  that  party  to  perform.  Therefore,  I  put  that  out  of  the 
question  ;  and  it  was  not  strongly  insisted  on. 

Then,  no  proper  application  having  been  made  upon  the  dropping  of  the  first  life, 
but  an  application  having  been  duly  made  within  the  tei-ms  of  the  covenant,  after  the 
falling  of  the  second,  the  question  comes  to  be,  whether  that  circumstance  entitles  the 
plaintifis  to  the  benefit  of  a  renewal  for  the  two  lives ;  that  is,  whether  the  demand 
made  on  the  death  of  the  second  life,  gives  the  parties  a  claim  to  a  renewal  for  the 
fir.st.  Now,  my  original  opinion  was,  that  these  questions  upon  the  construction  of 
covenants,  were  the  same  in  equity  as  at  law  ;  and  that  has  been  confirmed  by  every 
thing  which  has  occurred  to  me  on  the  subject  in  the  course  of  my  inquiries.  The 
rule  of  construction  is  the  same  on  both  sides  of  Westminster  Hall.  Undoubtedly 
this  is  a  covenant  for  perpetual  renewal ;  and  such  a  covenant,  with  only  two  lives, 
would  be  better  for  the  lessee  than  one  with  three  ;  because  he  might  be  always  sure 
of  a  renewal  upon  the  proper  application,  and  would  be  liable  to  fewer  fines.  But 
considering  the  eases,  and  the  [465]  terms  of  this  covenant  together,  I  think  it  clear, 
that  the  requisition  made  on  the  expiration  of  the  second  life  "does  not  confer  a  right 
to  have  the  first  renewed.  However,  the  parties  having  complied  with  all  the  condi- 
tions of  this  covenant  upon  the  determination  of  the  second  life,  and  upon  that  of 
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the  third  likewise  (but  I  fix  my  attention  particularly  on  the  former  fact,)  the  ques- 
tion which  I  am  next  bound  to  dispose  of  is,  whether  these  parties  are,  or  are  not,  in 
a  situation  to  insist  upon  a  renewal  of  the  second  dropt  life  ;  and  if  they  should  be 
successful  in  that,  of  the  third,  notwithstanding  their  omission  on  the  dropping  of  the 
first.  I  consider  that  to  be  an  extremely  nice  and  difficult  question ;  and  if  it  had 
come  before  me,  without  having  been  previously  settled  by  any  Court,  I  should  not 
feel  inclined  to  dispose  of  it  myself,  but  I  should  put  it  into  some  form  for  the  con- 
sideration of  a  Court  of  Law.  But  it  appears  to  have  been  already  decided  in  one 
case,  and  in  one  only,  Eaton  v.  Li/an ;  for  I  am  not  able  to  discover  any  broad,  clear, 
intelligible  ground  upon  which  1  can  distinguish  the  point  determined  in  it  from  the 
present.  None  of  the  other  cases  mentioned  seem  to  go  to  that  point.  I  shall  refer 
to  them  very  briefly.  Eubery  and  Jervoke  appears  to  be  quite  a  diflerent  case  from 
this,  and  to  have  but  a  very  remote  bearing  upon  it.  The  next,  hayley  v.  7'A«  C'orpora- 
timi  of  Leominster,  is  one  of  great  importance,  because  Lord  Alvanley  thought  it  exactly 
like  that  of  Eatmi  v.  Lyon ;  so  much  so,  that  if  he  be  truly  reported,  he  decided  the 
latter  on  the  authority  of  it.  However,  they  are  not  exactly  the  same  ;  for  the 
language  of  the  covenant  there  was,  "  that  they  and  their  successors,  when  and  as 
often  as  either  of  the  said  three  lives  should  die,  and  there  should  be  only  two  lives 
remaining  in  the  premises,"  and  so  on.  This  expression,  "  that  there  should  be  only 
two  lives  remaining,"  prevents  that  case  from  coming  up  to  either  Eatm  v.  Lyon,  or 
this:  and  though  I  think  with  Lord  Alvanley,  that  it  is  in  some  degree  an  authnrity, 
yet  [466]  I  cannot  say  that  it  is  not  a  stronger  case  against  a  renewal.  The  third 
ca.se  cited  was  Baynham  v.  Guy's  Hospital ;  and  I  cannot  perceive  that  that  has  any 
relation  whatever  to  the  decision  in  Eaton  v.  Lyon:  it  is  completely  distinct  from  it. 
There  it  was  perfectly  clear,  that  the  dropping  of  one  life,  without  an  application  to 
renew,  must  have  deprived  the  lessees  of  all  right  of  renewal ;  because  there  is  a  subse- 
quent provision  annexed  to  the  covenant  foi'  renewal,  which  is,  that  if  the  lessee,  his 
executors  or  administrators,  do  not  apply  within  the  time  specititd,  all  the  articles 
and  clauses  of  the  covenant  were  to  be  null  and  void.  The  consecjuetice  was,  that, 
they  not  having  complied  with  that  condition,  the  instrument  was  at  an  end,  with  all 
its  provisions  and  covenants ;  and  the  lessor  might  have  re-entered  the  moment  the 
breach  was  committed.  Therefore  I  look  upon  that  to  be  a  very  clear  case  against  a 
renewal,  and  one  which  would  not  justify  me  in  the  course  I  propose  to  take.  The 
next  authority  brought  before  me  was  Eaton  v.  Lycm,  which,  I  think,  in  effect,  governs 
this  case ;  and  I  cannot  say  otherwise,  without  contradicting  what  Lord  Alvanley 
said  and  did  in  it.  The  covenant  there  was,  "that  the  said  G.  Hockenhull,  his  heirs 
or  assigns,  would,  at  the  decease  of  any  of  the  life  oi  lives  aforesaid,  at  the  request  of 
the  said  D.  Orred  and  S.  Orred,  or  at  the  request  t  f  the  survivor  of  them,  &c.  grant  a  new 
lease  of  the  said  premises  thereby  demised,  and  add  one  more  life  or  lives  in  the  room 
of  the  life  or  lives  so  dying."  Now  those  terms,  and  the  terms  of  this  covenant,  seem 
to  me  in  substance  precisely  the  same.  The  word.s  here  are,  that  the  lessor,  &c.  should 
and  wtuld,  at  anj^  time  within  the  space  of  one  year  next  after  the  death  of  any  such 
life  or  lives,  execute  a  good  lease  of  the  premises.  The  phrase,  any  such  life  or  lives, 
refers  to,  and  is  to  be  construed  by  a  preceding  part  of  this  instrument,  which  states, 
that  if  p]  M.  Brown,  his  executors,  <fec.  should,  at  any  time  thereafter,  upon  the  death 
[467]  of  any,  or  either  of  the  life  or  lives  by  which  the  said  demised  premises  were 
then  held,  &c.  So  that  the  only  difl'erence  between  the  two  covenants  is,  that  the 
expression  in  one  of  them  is  "any  "  only,  and  in  the  other  it  is  "any  or  either ;"  and 
that  does  not  make  any  difl'erence  in  effect.  I  think  that  "  any  "  imports  the  same 
thing  as  "  any  or  either ; "  and  that  they  both  mean,  that  upon  the  death  of  any  one 
of  these  lives,  the  acts  pronded  by  the  covenant  should  be  done.  Certain  facts, 
mentioned  in  the  report,  happened  in  Eatmi  v.  Lyon,  which  shewed  a  clear  intention 
of  renewing;  so  that  if  any  thing  turned  upon  that  circumstance,  it  was  a  more 
favourable  case  for  a  renewal  than  this  is.  But  Loid  Alvanley  considered  that  it  was 
a  pure  question  upon  the  construction  of  a  covenant ;  and  so  I  think  heie.  I  will  not 
go  through  the  reasoning  in  that  case ;  it  amounts  to  this,  that  the  question  is  purely 
one  at  law  ;  that  there  is  no  difference  between  the  construction  of  covenants  at  law 
and  in  equity  ;  and  that  the  true  meaning  of  a  covenant  so  expressed  is,  that  notice 
must  be  given  upon  the  expiration  of  the  first  life ;  and  not  having  been  given  there, 
Lord  .■\lvanley  dismissed  the  bill.  The  only  circumstance  (in  addition  to  what  I  have 
already  mentioned)  which  distinguishes  that  case  from  this  is,  that  in  that  there  was 
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a  covenant  on  the  part  of  the  lessee  to  give  notice,  in  consequence  of  which  notice  the 
lessor  covenanted  to  grant  a  lease.  If  that  makes  any  difference  between  the  two 
cases  it  seems  to  be  rather  a  difference  in  favour  of  this  lessor  ;  because  in  that  case 
the  lessor  had  the  remedy  in  his  own  hands.  Upon  the  non-application  he  might 
have  proceeded  upon  the  covenant,  to  compel  the  lessee  to  accept  a  renewed  lease. 
Consequently,  it  seems  to  me,  that  the  power  which  the  lessee  there  gives  to  the  lessor, 
to  insist  upon  a  renewal,  rather  weakens  than  strengthens  the  argument  for  these 
plaintiffs,  inasmuch  as  it  put  the  lessee  to  a  strict  performance  of  the  covenants.  I 
am  of  opinion  besides,  that  there  is  a  great  deal  of  expe-[468]-diency  in  holding  men 
to  a  diligent  enforcement  of  their  rights  ;  and  that  great  inconveniences  may  ensue,  if 
persons  are  to  lie  by  for  a  length  of  time,  and  are  then  permitted  to  do  what  the  other 
party  supposed  would  never  be  done.  Lord  Alvanley's  construction  seems  the  niost 
convenient  in  practice  for  the  conduct  and  arrangement  of  the  affairs  of  mankind. 
Accordingly,  I  should  feel  myself  bound  to  dismiss  this  bill ;  but  I  consider  this 
a  very  nice  question,  and  on  that  account  I  will  give  the  plaintiffs  the  advantage  of 
retaining  the  bill  for  twelve  months,  to  enable  them  to  take  the  opinion  of  a  Court 
of  Law,%y  bringing  an  action  for  the  bi-each  of  the  covenant,  or  any  other  they  may 

be  advised. 

His  Lordship  afterwards  added,  that  he  had  laid  the  Irish  cases  entirely  out  of  the 
question  ;  because  it  was  clear,  from  the  act  of  parliament  (Irish  Tenantry  Act,  19  &  20 
Geo.  3,  c.  30),  and  its  history,  that  they  were  founded  on  local  equity. 

Bill  retained  for  twelve" months,  with  liberty  to  the  plaintiff's  to  bring  an  action, 
but  if  no  action  brought  within  that  period,  bill  dismissed  without  costs. 


In  the  Exchequer  Chamber.    (Before  the  Whole  Court.) 

WoLi.EY  AND  Another  v.  Platt  and  Lowood.  July  1st,  1824. — To  a  bill  for 
tithes  by  leases  of  a  spiritual  impropriator  against  occupiers  alone,  mere  non-pay- 
ment, coupled  with  evidence  of  pernancy  by  the  landlord  of  the  premises  for  a 
few  years,  and  of  loose  reputation  of  title  in  him  as  a  portioner,  unsupported  by 
any  document,  does  not  constitute  a  defence,  and  the  case  will  not  be  sent  to  law. 

The  plaintiffs  in  this  suit  were  the  same  parties  as  in  that  of  Wolley  and  Another 
V.  BrownUll  and  Others  (see  p.  317,  [469]  ante),  and  sued  in  the  same  right,  and  for 
the  same  object.  The  defendants  were  occupiers  of  lands  in  another  township  in  the 
same  parish,  called  Stayley,  and  after,  by  their  answer,  putting  the  plaintiffs  on  proof 
of  their  title,  and  respectively  admitting  occupation  since  the  1st  January,  1812,  they 
said  that  their  several  faims  and  lands  formed  part  of  a  certain  estate,  situate  in  Stayley, 
belonging  to  the  Earl  of  Stamford  and  Warrington.  They  believed  that  the  said 
Earl  was,  in  and  prior  to  the  year  1812,  and  has  ever  since  been,  and  now  is,  entitled 
to  all  the  tithes  of  corn  and  gi"iin  arising,  &c.  on  the  said  estate.  They  alleged  that 
they  had,  ever  since  they  occupied  their  said  several  farms  and  lands  in  each  year 
respectively,  accounted  foi-,  and  paid  to  the  bailiff'  foi'  the  said  Earl,  yearly  compo.sitions 
for  the  tithes  in  kind  of  all  the  corn  and  grain,  which  had  been  reaped,  taken,  or  got 
by  them  from  their  lands;  and  that  from  the  year  1812  downwards,  no  claim  or 
demand  for  such  tithes  was  ever  made  on  them,  or  either  of  them,  by  the  plaintiffs, 
or  any  person  or  persons  on  their  behalf,  or  by  or  on  the  behalf  of  any  other  person 
or  persons  claiming  to  be  entitled  to  the  rectory,  or  the  tithes  lielonging  to  it,  until 
the  time  of  the  tiling  of  the  bill  (1817).  They  further  said,  that  thej'  had  been 
informed,  and  believed,  that  the  said  Earl,  and  the  persons  under  whom  he  claimed 
the  title,  had  been  entitled  to  receive,  and  had  received,  all  the  tithes  of  corn  and 
grain  of  the  lands  from  time  immemorial,  or  from  veiy  ancient  time,  to  the  present 
time.  The  defence  to  the  demand  of  the  residue  of  the  tithes  sought  by  the  bill  was 
similar  to  that  set  up  in  the  other  cause,  which  has  been  referred  to. 

Martin,  H  ,  Clarke,  N.  G.,  and  Boteler,  for  the  plaintiff's. 

Agar,  Parker,  T.,  and  Spence  for  the  defendants. 

[470]  The  title  of  the  plaintiffs,  as  lessees  of  the  rector,  had  been  before  established. 

On  the  part  of  the  defendants  no  documentary  evidence  was  produced. 

The  p.arol  evidence  (material  to  be  stated),  consisted  of  the  depositions  of  four 
witnesses.     The  first  was  the  Earl  of  Stamford's  bailiff  for  the  lands  in  question,  from 
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the  year  1814  to  the  time  of  his  examination.  He  stated,  that  from  that  year  down 
to  1821  inclusive,  he  had  (as  bailiff)  valued  the  tithes  of  corn  of  grain  upon  the  farms 
in  eiich  year,  and  received  the  amount  of  such  valuations  (except  for  Lowood's  farm, 
in  1819,')  from  the  respective  occupiers;  that  in  1819  he  took  the  tithes  in  kind  of 
about  half  a  customary  acre  of  oat.s,  being  the  only  corn  or  grain  produced  in  that 
year  on  Lowood's  farm,  on  account  of  his  having  refused  to  pay  the  amount  at  which 
he  had  valued  it,  as  being  too  high.  The  three  other  witnesses,  aged  76,  50,  and  80, 
respectively,  had  been  occupiers  of  the  defendants',  or  part  of  the  defendants'  farms  ; 
and  dejwsed,  that  during  their  several  occupations,  no  tithes,  or  no  tithes  of  corn  and 
grain  had  been  collected  or  demanded  from  them  for  the  rector  or  his  lessees.  Two 
of  them  stated  that  they  had  been  informed,  one  by  his  father,  who  had  been  an 
occupier  in  the  parish  nearly  all  his  life,  the  other  by  a  deceased  steward  of  Lord  S., 
that  the  Earls  of  Stamford  had  always  received,  and  were  reputed  to  be  entitled,  to 
the  two  last  mentioned  species  of  tithe.  The  period  of  occupation  by  the  first  was 
about  two,  at  a  distance  of  about  forty  years  ;  and  he  said,  that  in  one  year  he  had 
paid  some  composition  in  money,  in  lieu  of  the  tithe  of  some  oats,  to  the  best  of  his 
recollection,  to  the  then  steward  of  Lord  S.  The  second  gave  evidence  of  having 
occupied  from  May,  1809,  to  November,  181 1  ;  and  of  having,  in  1810  and  1811  paid 
a  composition  in  mone}',  in  lieu  of  the  [471]  tithe  of  oats  grown  on  his  farm,  to  Lord 
Stamford's  bailiff  or  steward.  The  last  witness  had  occupied  for  a  period  of  ten  years, 
commencing  about  forty-two  years  before,  during  each  of  the  three  first  years  of  which 
he  said  he  had  grown  some  oats,  and  had  paid  the  annual  sum  of  3s.  6d.  in  respect  of 
tithes  (but  whether  of  corn  and  grain  he  could  not  depose,)  to  one  Kandle  Judson, 
who,  as  he  was  informed,  and  believed,  was  a  lessee  under  Lord  Stamford  of  certain 
tithes,  arising  from  lands  within  the  township.  He  also  said,  that  the  preceding 
occupier  had  informed  him  that  he  had  made  the  same  payment  during  the  time  of 
his  holding  to  the  same  individual,  by  virtue  of  an  agreement  between  them,  in  lieu 
of  some  titheable  matters  taken  from  the  lands. 

For  the  plaintiff's.  The  defendants  set  up  a  title  in  Lord  Stamford  as  a  portionist, 
in  derogation  of  the  rights  of  the  rector,  and  therefore  the  onus  of  making  it  out  is 
entirely  thrown  upon  them.  The  answer  ought  to  shew,  but  does  not,  how  it 
originated,  or  over  what  it  extends.  No  receipt,  or  other  document,  is  produced. 
Almost  the  whole  evidence  barely  amounts  to  something  like  a  reputation  of  a  few 
years  of  Lord  Stamford  having  some  undefined  right  to  corn  tithe,  in  a  part  of  a 
division  of  the  parish.  A  claimant  of  this  kind  is  bound  to  prove  that  he  has 
exercised  the  right  claimed  for  all  time  past ;  but  what  has  been  pioved  here  is,  at 
most,  but  a  retention  of  tithes. 

For  the  defendants.  A  Court  of  Equity  is  not  the  tribunal  to  decide  this 
question ;  for  wherever  a  title  to  tithes  is  contested,  it  ought  to  be  tried  at  law. 
[Graham,  B.  Doubtless,  if  your  title  were  to  turn  on  a  point  of  law,  a  Court  of 
Equity  would  direct  an  issue  under  particular  circumstances  ;  but  if  the  rector  is  right 
in  asking  for  an  account  of  tithes  of  the  whole  parish,  if  any  title  is  opposed  to  him,  it 
must  necessarily  come  under  the  cognizance  of  a  [472]  Court  of  Equity.]  It  is  the 
course  of  the  Court  to  dismiss  a  bill  of  this  kind.  It  has  been  decided  in  Funsliaw  v. 
liotheram  (3  Gw.  1177.  1  Eden,  276),  and  in  Scott  v.  Airey  (3  Gw.  1174),  and  was 
recognized  as  law  by  Lord  Eldon,  in  Bernet/v.  Ilarvey  (17  Ves.  J.  119),  that  mere  non- 
payment and  retainer  of  tithes,  which  are  no  more  than  a  non  decimando,  do  not 
constitute  a  defence ;  but  that  if  pernancy  be  shewn  in  another  person,  the  case  will 
be  sent  to  law.  Here  there  is  no  evidence  that  the  plaintiff's  have  ever  been  in 
possession  of  the  tithes  of  corn  and  grain ;  and  it  is  proved  that  Lord  Stamford  has 
received  all  the  tithes  that  have  ever  been  paid  of  these  matters.  Therefore  these 
parties  ought  to  be  left  to  establish  their  title  against  Lord  Stamford  at  law. 
Sufficient  ground  is  disclosed  to  presume  a  good  title  in  him  ;  and  the  Court  ought  not 
to  determine  against  him  in  his  absence,  which  is  the  reason  of  the  decisions  that  have 
been  stated.  In  Scott  v.  Airey,  the  person  entitled  to  the  tithes  was  made  defendant, 
and  was  therefore  enabled  to  produce  his  title  deeds ;  but  these  defendants  cannot 
produce  Lord  Stamford's  deeds  ;  his  claim  may  arise  under  a  lease.  They  have  paid 
the  tithes  to  him  during  the  period  they  are  demanded,  and  cannot  recover  back  the 
value ;  because  if  you  pay  to  another  who  claims  title,  and  you  pay  upon  that  claim, 
assumpsit  will  not  lie  [Hullock,  B.  There  is  a  case  in  the  books,  where  rent  had 
been  paid  to  an  individual  claiming  that  rent,  and  it  turned  out  that  that  claim  was  ill 
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founded,  and  it  was  recovered.]  That  which  was  paid  in  1812  could  not  be  recovered 
now.  Lord  Stamford  ought  to  have  been  made  a  party  to  this  cause  :  and  in  a  case 
so  hard  and  oppressive,  where  the  plaintiffs  are,  in  the  absence  of  another  party, 
seeking  tithes,  some  of  which  have  Ijcen  accounted  for  to  that  party,  and  for  the 
residue  of  which  the  occupiers  may  be  exposed  to  a  decree  [473]  in  another  suit 
instituted  by  him,  with  costs,  the  bill  ought  to  be  dismissed. 

In  answer  to  a  question  by  Mr.  Baron  Hullock,  it  was  stated,  that  the  owner  of 
the  land  had  been  made  a  party  in  all  the  cases  cited. 

Lord  Chief  Baron.  I  think  there  are  many  instances  where  the  question  has 
arisen,  whether  a  certain  tithe  claimed  was  great  or  small,  in  which  the  bill  has  been 
brought  by  the  rector  against  the  occupier,  without  making  the  vicar  a  party  ;  and 
that  has  been  treated  as  a  common  case,  though  the  party  has  said  he  had  paid  to  the 
vicar. 

This  cause  is  before  us  only  for  the  consideration  of  the  case  of  these  two  defen- 
dants. Some  observations  have  been  made  upon  the  title  which  these  plaintiffs  bring 
forward.  I  cannot  consider  them  in  any  other  light  than  as  a  common  rector.  As 
the  le.ssees,  the  lessor  being  the  bishop,  they  are  the  rector  of  this  parish  ;  they  have 
exactly  all  the  same  rights,  in  my  view  of  the  case,  that  any  common  rector  has  ;  and 
the  persons  who  are  to  defend  themselves  against  those  rights,  must  defend  themselves 
in  exactly  the  same  way  as  against  a  common  rector  of  a  parish.  The  question  as  to 
the  proper  endowment  of  the  vicar,  is  out  of  the  case  here.  That  being  their  situation, 
the  defendants  resist  their  demand,  as  having  paid  these  tithes,  or  as  being  bound  to 
pay  them,  to  their  landlord,  who  claims  them  in  the  character,  as  they  allege,  of  a 
poitioner.  We  know  that  the  title  of  a  portioner  must  be  either  proved  by  shewing 
the  grant  under  which  he  claims,  or,  if  the  grant  has  been  lost,  by  that  species  of 
evidence  which  would  enable  the  Court  to  presume  that  such  a  grant  once  existed. 
And  it  appears  to  me,  that  the  question  which  I  have  to  consider  is,  whether  there  is 
a  probable  cause  shewn  by  the  evidence  now  before  us,  to  [474]  induce  us  to  think 
that  such  a  grant  was  ever  made.  I  believe  I  may  say,  with  gi-eat  confidence,  that  if 
that  were  to  be  presumed,  or  even  were  the  subject  of  doubt,  it  is  the  slightest  case 
upon  which  such  a  presumption,  or  such  a  doubt,  ever  arose.  There  is  no  satisfactory 
evidence  of  the  pernancy,  or  even  the  retention  of  those  tithes,  except  from  the 
beginning  of  the  year  1810. 

The  actual  evidence  of  either  goes  no  farther  back  than  that.  I  think  the  situation 
of  a  person  who  claims  the  title  to  these  tithes,  in  the  manner  my  Lord  Stamford  is 
supposed  to  do,  who  is  only  the  owner  of  the  land,  is  worse  than  that  of  any  other 
person,  differently  circumstanced,  claiming  the  same  title  ;  because  there  is  uo  case 
that  he  can  make  that  is  not  liable  to  this  observation — that  it  is  within  the  power  of 
any  owner  of  the  land,  in  a  very  short  time,  to  make  that  case,  by  saying  to  his  lessees, 
you  shall  pay  me  so  much  for  the  land,  and  I  will  have  a  value  set  upon  the  tithes. 
And  therefore,  if  without  the  support  of  any  deeds,  without  anv  instrument  whatever, 
the  mere  circumstance  of  his  tenants  having  accounted  to  him  in  that  way,  is  to  be 
considered  evidence  of  such  a  title,  it  is  obvious  that  any  landlord,  wherever  the 
persons  entitled  to  the  tithes  are  negligent  enough  not  to  demand  them,  might  make  such 
a  title  for  himself.  In  such  cases,  therefore,  it  seems  to  me  to  be  absolutely  necessary 
that  the  title  deeds  of  the  lessor  should  be  produced;  that  he  should  shew  in  some 
authentic  way,  that  his  title  was  of  such  a  nature  as  to  warrant  that  species  of  trans- 
action. It  has  been  strongly  represented,  that  these  lessees  are  in  a  hard  situation, 
because  they  are  not  in  possession  of  the  title  deeds  of  their  lessor,  nor  have  they  in 
their  hands  all  the  evidence  which  he  mav  have  in  his.  But  one  can  hardly  believe, 
that  if  this  lessor  had  had  such  a  title,  he  would  not  have  availed  himself  of  it,  and 
assisted  his  tenants  Nothing,  it  is  true,  that  can  be  done  in  this  case,  will  bind 
him  ultimately  ;  but  he  is  bound  in  duty  to  defend  his  tenant;  and  [475]  in  feeling 
at  least,  this  is  his  case.  Therefore  I  cannot  think  that  he  has  any  such  title.  If  the 
parties  obtainel  an  issue,  they  would  be  in  the  same  situation  they  are  in  this  day. 
We  cannot  direct  an  issue  to  which  Lord  Stamford  would  be  a  party  ;  all  that  we 
can  do  is,  to  pronounce  a  decree  in  the  terms  of  the  bill,  or  dismiss  it.  With  respect 
to  the  evidence  of  reputation,  it  really  amounts  to  nothing.  The  evidence  of  the 
persons  whose  conversation  was  referred  to  by  the  witnesses,  does  not  go  so  far  back 
as  one  hundred  years,  as  was  stated  by  the  counsel  for  the  defendants.  Thev  speak 
only  to  a  sort  of  confused  representation,  without  at  all  specifviug  for  what  particular 
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tithes  those  payments  were  made  to  the  agent  of  my  Lord  Stamford.  That  is  my 
impression  of  the  e^^dence  ;  and  if  they  even  had  made  specific  statements,  that  would 
not  be  the  species  of  evidence  which  would  induce  us  to  think  that  there  was  any 
thing  in  the  defence. 

Grah.oi,  B.  In  this  case  the  plaintiffs  stand  in  Court  with  a  strong  prima  facie 
title  in  their  favour,  as  rector  of  the  pyarish.  The  defence  is,  that  my  Lord  Stamford 
is  entitled  to  the  tithes  of  these  farms,  as  part  of  an  estate.  The  claim  of  a  portion 
of  tithes  is  a  perfectly  legitimate  one ;  and  if  I,  for  one,  saw  that  there  was,  upon  the 
present  occasion,  a  fair  ground  to  conclude  that  such  a  title  could  be  sustained  in  my 
Lord  Stamford,  I  should  feel  extremely  unwilling  to  go  to  the  extent  of  a  decree  for 
an  account  of  tithes ;  although  such  decree  would  be  no  evidence  as  against  him.  A. 
portion  of  tithes  may  be  claimed  from  the  most  ancient  time  :  it  may  be  transmitted 
from  father  to  heir ;  and  may  inhere,  in  a  family,  or  at  least  in  the  claim  of  a  family, 
derived  from  a  period  even  prior  to  the  establishment  of  the  rectory.  It  may  he  from 
time  immemorial.  It  may  be  sustained  within  time  of  memory.  If  it  w;is  proved 
that  a  dissolved  monastery  wiis  possessed  of  a  portion  of  the  tithes,  that  that  portion 
came  to  the  Crown,  [476]  and  that  the  Crown  granted  it  out  to  an  individual ;  that 
would  be  one  method  of  supporting  such  a  title.  But  whenever  a  portion  of  tithes  is 
insist-ed  on,  it  is  necessary  that  we  should  see  the  actual  pernancy  of  those  tithes  from 
a  long  and  remote  time.  Let  us  see  whether  there  is  any  thing  that  should  induce 
the  Court  to  suppose  that  this  title  exists  in  my  Lord  Stamford.  He  claims  a  portion 
of  tithes  :  it  is  an  excessively  loose  way  of  making  that  claim,  to  say  that  he  is  entitled 
to  the  tithes  of  farm  A.  and  farm  B.,  a  portion  of  a  certain  estate.  One  would  expect 
that  the  portion  should  be  defined  ;  but  it  is  not  shewn  that  those  two  detached  farms  do 
constitute  part  of  a  certain  estate.  The  title  is  laid  in  such  a  manner  as  to  induce  no 
degi-ee  of  confidence  in  its  existence  :  and  as  to  the  evidence  of  pernancy,  it  is  extremely 
slight.  The  most  important  part  of  it  is  that  given  by  a  person  who  acted  as  Lord 
Stamford's  bailiff  for  some  yejii-s  from  1814.  That  shews  little  more  than  a  retainer, 
and  it  goes  to  no  extent ;  because  Mr.  Spence's  argument  leads  you  to  suppose,  that 
if  this  really  w;is  the  case,  my  i^ord  Stamford  might  have  derived  a  title  to  those  tithes 
by  le;ise.  It  is  certainly  just  as  prolmble  that  my  Lord  Stamford  may  have  had  a 
lease  of  these  tithes  as  this  lady  (vide  p.  322,  ante),  but  there  is  no  proof  of  it. 

That  is  one  {jart  of  the  evidence.  The  other  part  goes  as  far  back  as  the  years 
1810  and  1811  ;  and  during  that  time  no  specific  tithe  is  taken,  but  a  composition  is 
made.  And  then  we  are  carried  back  to  ancient  evidence,  which  without  a  substratum 
of  fact  is  no  evidence  at  all ;  and  the  only  fact  that  goes  to  shew  any  thing  like  a 
pernancy  is,  that  3s.  6d.  was  paid  at  a  distance  of  about  forty  years,  but  non  constat 
for  what.  Now,  this  is  the  evidence  which  is  to  take  away  from  the  rector  his 
common  law  right ;  this  loose  evidence,  which,  if  it  goes  to  prove  any  title  in  my  Lord 
Stamford,  is  just  as  likely  to  prove  his  title  as  lessee  [477]  of  the  tithes,  as  to  prove 
his  title  as  owner  of  this  portion  of  tithes. 

If  these  parties  should  be  hereafter  sued,  they  will  have  reason  to  complain  of 
their  landlord  :  but  the  present  plaintiffs  filing  their  bill  for  tithes,  are  met  by  a  title 
which  is  of  no  substance  ;  and  in  con.sequence  of  that  they  are  entitled  to  a  decree,  unless 
the  Court  should  see  reason  either  to  grant  an  issue,  or  to  leave  them  to  make  their 
demand  at  law,  where,  beyond  all  doubt,  this  question  might  arise  upon  an  action  for 
not  setting  out  the  tithe.  Biit  could  we  reconcile  it  to  our  conscience  to  say,  that 
upon  a  claim  so  weakly  m;ide  out,  the  rector  is  to  be  turned  round  from  his  clear  and 
distinct  claim,  and  exposed  to  the  prejudice  of  the  country^  Viewing  the  conse- 
quences in  point  of  expenses,  would  any  one  say,  that  the  Court  should  be  pressed  to 
that  extent  ?  I,  for  one,  should  say,  no.  I  have  sat  long  enough  in  this  Court  to 
know,  that  infinite  expen.se  has  been  incurred  by  the  direction  of  issues,  which  perhaps, 
with  a  little  more  attention,  might  have  been  prevented.  We  could  not,  as  it  appears 
to  me,  consistently  with  justice,  upon  this  record  direct  an  issue.  Then,  can  we  be 
authorised  to  go  to  the  extent  of  saying,  that  this  shadow  of  a  title  shall  put  the 
plaintiff  to  his  suit  at  law  1  I  think  not.  Therefore,  I  am  of  opinion,  that  the  plaintiff 
is  entitled  to  the  account  of  tithes  of  these  two  particular  farms,  there  being  no  clear 
and  distinct  title  set  up  in  opposition  to  his. 

Garrow,  B.  If  I  were  at  this  moment  sitting  at  Nisi  Prius,  directing  a  jury  what 
they  should  do  upon  this  evidence,  I  have  no  difficulty  in  saying,  that  I  should  feel  it 
my  duty  to  advise  them  to  find  a  verdict  in  favour  of  the  rector ;  and,  sitting  in 
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this  Court,  I  have  no  hesitation  in  expressing  my  opinion  that  he  is  entitled  to  a 
decree. 

If  there  vveie  any  middle  course,  such  as  undertaking  that  Lord  Stamford  would 
become  a  party,  or  any  other  [478]  course  which  might  avoid  the  inconvenience  which 
has  been  urged,  as  falling  upon  these  two  defendants,  I  myself  should  not  interpose 
any  objection  to  that.  But  being,  as  I  apprehend  I  am,  now  called  upon  to  decide 
upon  the  present  evidence  before  the  Court,  whether  there  can  be  a  decree  for  an 
account  of  tithes,  I  feel  myself  bound  to  decide,  that  the  plaintiffs  should  have  a 
decree. 

HULLOCK,  B.  I  certainly  should  feel  much  better  satisfied,  if  any  such  course  as 
that  which  has  been  suggested  by  my  brother  Garrow  could  be  adopted  ;  because, 
although  I  concur  in  the  decision,  I  entertain  considerable  difficulty  upon  the  subject, 
and  I  should  have  much  more  satisfaction  if  a  middle  course  could  be  devised,  which 
might  rescue  the  tenants  from  the  expense  which  may  ensue  by  decreeing  an  account. 
If  this  bill  were  retained  for  a  year,  and  the  part}'  brought  his  action  for  not  setting 
out  this  tithe,  the  case  would  not  be  upon  the  same  question  at  Nisi  Prius  ;  because 
there  evidence  might  be  obtained  for  the  purpose  of  shewing  whether  there  existed 
any  legitimate  title  in  Lord  Stamford.  My  difficulty  has  been  to  see  whether  there 
has  been  any  actual  pernancy  in  this  case  or  not ;  for,  I  confess,  it  appears  to  me  to 
be  more  like  a  retainer  of  tithes,  than  anj'  thing  else.  Lord  Stamford  is  the  landlord 
of  the  premises;  the  tenants  take  the  lands  of  him;  he  can,  of  course,  make  it  a 
condition  of  the  lease,  that  they  shall  pay  for  their  tithes.  He  is  not  a  sti-anger, 
whose  title  is  set  up  in  opposition  to  the  rector's  right  upon  the  present  occasion  ;  and 
I,  therefore,  cannot  think  that  that  argument,  which  might  have  had  considerable 
weight  if  Lord  Stamford  had  been  a  stranger,  can  weigh  much  upon  the  present 
occasion ;  for  considering  the  rank  of  the  party,  considering  his  relation  to  the  lands, 
considering  that  this  is  his  interest  more  than  the  interest  of  the  tenant,  the  fair  and 
legitimate  inference  is,  that  if  he  had  a  document  which  would  prove  his  title,  that 
do-[479]-cument  would  have  been  produced.  If  he  had  any  thing  which  went  to 
establish  a  right  in  these  tithes,  such  as  wills  or  conveyances,  most  undoubtedly  these 
might  all  have  been  produced.  The  pernancy  of  the  tithes  is  during  the  years  1810 
and  1811,  and  for  a  few  yeais  from  the  year  1814.  There  is  an  acre,  or  half  an 
acre  of  oats,  the  tithe  of  whicli  is  contended  for  in  1 8 1 9  :  and  it  is  stated,  that  forty-two 
years  ago  there  was  3s.  6d.  a  year  paid  as  a  composition  for  three  years  ;  then  all  the 
rest  of  the  evidence  depends  wholly  upon  reputation,  which,  in  strictness,  ought  to  be 
founded  upon  fact ;  and  if  it  be  not,  (although  it  is  too  often  admitted)  amounts  to 
nothing,  and  cannot  weigh  for  one  single  instant. 

Therefore,  under  these  circumstances,  in  the  absence  of  all  documentary  evidence, 
with  this  fugitive  sort  of  pernancy,  which  I  cannot  help  thinking  more  like  a  retainer 
than  a  pernancy  ;  (for  if  it  were  a  pernancy  fomided  upon  title,  that  title  would  have 
been  produced  ;)  with  some  reluctance,  I  confess,  I  concur  in  the  opinion  of  the  Court, 
that  in  this  case  there  should  be  an  account. 

Decree  as  in  the  former  cause. 


BoWYER  AND  ANOTHER  V.  BRIGHT.  Exchequer  of  Pleas.  May  .5th  and  July  2d,  1834. 
— Agreement  by  trustees  for  .sale  of  one  hundred  and  seventy-seven  acres  of  land, 
and  three  small  tenements,  November,  1813;  purchaser  put  into  possession, 
March,  1814;  bill  for  specific  performance,  and  payment.  May,  1816  ;  decree  and 
reference  as  to  title,  January,  1818;  report  in  favour  of  title;  decree,  overruling 
exceptions  to  report,  for  an  account,  and  conveyance  to  defendant,  December, 
1818  ;  payment  of  purchase  money  into  Court,  or  otherwise  ;  defect  of  title  as  to 
a  life  estate  in  twenty-six  acres  :  second  bill  (intitled  suppleinental),  for  specific 
performance  with  compensation,  not  stating  the  locality,  or  value,  or  cireumstances, 
which  would  render  the  possession  of  the  twentv-six  acres  immaterial  to  the 
enjoyment  of  the  purchase,  December,  182.3  ;  motion  to  take  the  second  bill  off 
the  file  for  irregularity,  and  to  rehear  the  cause  refused,  filing  the  bill  not  being 
irregular,  and  a  re-hearing  contrary  to  a  general  order  of  November,  1731,  direct- 
ing all  applications  for  a  re-hearing  to  be  made  within  six  months  after  the  decree 
pronounced  —But  a  subsequent  general  demurrer  to  the  bill  was  allowed,  the  case 
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being  held  not  one  for  compensatioa ;  and  the  bill  was  dismissed  with  the  usual 
costs. 

[S.  C.  13  Price,  316] 

The  supplemental  bill  in  this  cause,  which  had  been  filed  9th  December,  1823, 
stated  that  the  plaintiffs  had  exbi[480]-bitedan  original  bill  against  defendant  on  the 
•24th  May,  1816,  which  represented  the  following  case. 

Jonathan  Green  and  his  wife,  in  December,  1812,  conveyed  certain  premises  to 
plaintiffs,  ;is  trustees,  for  sale,  who,  according  to  the  powers  vested  in  them,  and  with 
the  consent  and  approbation  of  J.  Green,  agreed  for  the  sale  of  them  to  the  defen- 
dant. By  the  agreement,  which  was  reduced  to  writing,  and  signed  by  plaintiffs, 
defendant,  and  J.  Green,  and  dated  4th  Nov.  1813,  plaintiffs  contracted  to  convey  to 
defendant  in  fee  the  premises  therein  described,  containing  about  177  acres,  besides 
three  small  tenements  in  a  village,  being  part  of  the  estate,  in  consideration  of  the  sum 
of  10,6001.,  10001.  to  be  paid  as  a  deposit,  on  or  before  the  4th  Dec.  then  next,  and 
96001.  the  remainder,  on  or  before  the  24th  June,  1814,  with  interest  from  the  25th 
March  preceding ;  and  the  defendant  was  to  be  put  into  possession  of  part  of  the 
premises,  and  to  be  entitled  to  the  rents  and  profits  of  the  residue  from  Lady-day  then 
next  ensuing.  In  January,  1814,  J.  Green  died  without  issue,  having  by  his  will  con- 
firmed the  trusts  reposed  in  plaintiffs.  An  abstract  of  the  title  was  delivered  to  the 
defendant's  solicitor ;  and  on  the  25th  March  following,  the  defendant  entered  into 
possession  of  some  of  the  premises,  and  received  the  rents  and  profits  accruing  upon 
the  remainder  from  that  time,  "and  he  had  ever  since  continued,  and  was  then  (at  the 
filing  of  the  original  bill)  in  the  possession  of  all  the  said  premises."  The  bill  prayed 
a  specific  performance  of  the  agreement,  and  that  defendant  might  be  decreed  to  pay 
to  plaintiffs  the  several  sums  of  10001.  and  96001.  with  interest  on  them  respectively, 
from  the  4th  December,  1813,  and  25th  March,  1814.  The  supplemental  bill  then 
narrated  the  subsequent  proceedings  in,  and  transactions  growing  out  of  the  first  suit, 
as  follows  : — The  defendant  appeared,  and  put  in  his  answer,  which  was  replied  to  ; 
and  witnesses  having  been  examined,  the  cause  was  heard  on  the  15th  [481]  January, 
1818,  and  a  decree  was  made  referring  it  to  the  Deputy  Kemembrancer,  to  inquire 
and  report  whether  plaintiffs  could  make  a  good  title  to  the  premises.  On  the  14th 
Dec.  1818,  the  Deputy  Kemembrancer  certified  that  plaintiffs  could  make  a  good  title. 
The  defendant  excepted  to  the  report ;  and  the  cause  having  been  heard  on  the  excep- 
tions, and  for  further  directions,  on  the  19th  December,  1818,  the  exceptions  were 
overruled,  and  the  report  was  confirmed.  And  it  was  referred  to  the  Deputy  Kemem- 
brancer to  take  an  account  of  what  remained  due  to  plaintiffs  in  respect  of  the 
purchiise  money  and  interest ;  and  it  was  ordered,  that  plaintiffs,  and  all  proper 
parties,  should  execute  to  defendant  a  conveyance  of  the  esbite,  which  was  to  be 
settled  by  the  Deputy  liemembrancer,  in  case  the  parties  differed  about  it.  The 
Deputy  Kemembrancer,  by  a  second  report,  dated  1st  August,  1819,  found  that  the 
defendant  had  paid  into  Court,  in  trust  in  the  cause,  10001.  and  that  he  had  paid  to 
mortgagees,  and  other  incumbrancers,  12451.  6s.  8d.  ;  and  that  the  balance  of  puichase 
money  and  interest  due  from  him  was  10,8241.  4s.  7d.  This  was  afterwards  reduced 
by  a  sum  of  20001.  admitted  to  have  been  paid  by  defendant,  on  account  of  a  mortgage 
debt ;  and  the  difference,  88241.  4s.  7d.,  was  paid  into  Court,  before  Easter  Term, 
1820,  in  pursuance  of  an  order  to  that  effect.  The  hist  sum,  and  the  10001.  had  been 
invested,  and  there  was  remaining  in  Court,  in  trust  in  the  cause,  the  sum  of 
13,8081.  18s.  lid.,  3  per  cent,  consol.  Bank  annuities,  and  11001.  in  exchequer  bills, 
and  5341.  19s.  9d.  in  cash.  The  Deputy  Kemembrancer  settled  a  conveyance,  to  which 
Mary  Green,  widow  of  Kichard  Hall  Green,  was  a  party.  M.  Green  was,  under  her 
marriage  settlement,  entitled  for  her  life  to  four  closes  or  parcels,  containing  about  26 
acres,  of  the  lands  comprised  in  the  contract  for  sale  with  the  defendant ;  but  prior  to 
it,  an  agreement  had  been  made  between  her  and  Jonathan  Green,  deceased,  for  the 
exchange  of  certain  lands  between  [482]  them  during  her  life,  under  which  J.  G.  was 
to  receive  in  exchange  from  M.  G.  for  her  life,  those  particular  closes.  By  virtue  of 
that  agreement,  J.  G.,  in  his  life  time,  the  plaintiffs  as  his  trustees,  and  the  defendant 
also  as  purchaser,  were  successively  in  possession  of  those  closes  ;  and  M.  G.  took, 
and  during  all  the  intervening  period,  continued  in  possession  of  certain  lands  belong- 
ing to  J.  G.,  and  through  all  the  proceedings  in  the  cause,  it  had  been  understood  that 
she  was  prepared  to  give  effect  to  the  agreement  for  exchange ;  and  her  solicitor  had 
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engaged  on  her  behalf  that  she  should  convey  to  the  defendant  her  life  estate  in  the 
(supposed)  exchanged  parcels.  But  M.  G.  afterwards  refused  to  perform  the  agree- 
ment for  exchange,  or  to  execute  the  conveyance  to  the  defendant,  insisting  that  certain 
of  the  lands  agreed  to  be  given  her  in  exchange  were  included  in  her  marriage  sett.le- 
ment.  Proceedings  were  in  consequence  instituted  against  M.  G.  by  the  plaintiffs, 
but  having  been  unable  so  to  identify  all  the  lands  agreed  to  be  given  in  exchaiige 
to  her,  as  to  disprove  her  claim  entirely,  they  failed  in  enforcing  a  specific  performance 
of  the  agreement  for  exchange.  The  deeds  of  conveyance  to  the  defendant  had  been 
executed  by  all  the  other  parties  ;  but  in  consequence  of  the  refusal  of  M.  G.  the 
plaintiffs  could  not  convey  to  him  an  estate  in  possession  in  the  closes  mentioned. 
They  had  conveyed  to  him  an  estate  in  reversion,  expectant  on  the  death  of  M.  G.  in 
those,  and  an  estate  in  possession  in  all  the  other  lands  comprised  in  the  contract. 
The  supplemental  bill,  lastly,  stated  that  plaintiffs  submitted  to  make  to  defendant  a 
full  and  adequate  compensation  for  the  value  of  M.  G.'s  life  estate  ;  but  that  he 
refused  to  accept  compensation,  and  insisted,  that  he  was  entitled  to  be  discharged 
altogether  from  the  performance  of  the  agreement,  and  to  have  the  purchase  money 
returned  to  him,  upon  giving  up  possession  of  the  lands.  It  charged,  that  defendant 
was  entitled  only  to  compensation  ;  and  that  it  ought  to  be  re-[483]-ferred  to  one  of 
the  Masters  to  ascertain  and  settle  the  amount  of  the  compensation  proper  to  be  made  ; 
and  that  upon  payment  of  that  out  of  the  funds  in  Court,  in  trust  in  the  cause,  and 
upon  delivery  to  the  defendant  of  the  deeds  of  conveyance,  approved  by  the  Deputy 
Remembrancer,  and  executed  by  all  the  parties,  except  M.  Green,  the  remainder  of 
the  said  funds  ought  to  be  ordered  to  be  transferred,  and  paid  to  plaintiffs.  The 
prayer  was  pui'suant  to  the  chai'ge. 

Martin,  H.  and  Abercromby,  moved  in  last  Term  to  take  the  supplemental  bill  off 
the  file  for  irregularity,  and  that  defendant  might  have  leave  to  present  a  petition  for 
rehearing.  They  urged,  that  the  bill  was  irregular  on  various  grounds  ;  and  that  it 
was  not  a  supplemental,  but  an  entirely  new  bill.  AVith  respect  to  the  latter  part  of 
the  motion,  a  stronger  case  than  the  present  they  insisted  could  not  be  made  out  in 
support  of  it. 

Jervis  and  Wilbraham  contra,  were  proceeding  to  answer  the  first  part  of  the 
argument,  but  the  Court  intimated  that  they  might  address  themselves  to  the  latter 
part  of  the  motion.  That  was  in  direct  contravention  of  a  general  order  («)'  of  the 
Court,  dated  1.3th  Nov.  1731,  directing  that  "for  the  future,  all  applications  for  a 
rehearing  of  any  cause  shall  be  made  within  six  months  after  the  decree  is  pionounced." 
This  order  had  been  uniformly  acted  on,  and  in  particular  in  the  (unreported)  case  of 
Eiissell  V.  Russell  (vide  p.  494,  post),  and  in  Drake  v.  Eopkins.{c)  Now,  the  decree 
complained  of  here  was  that  which  confirmed  [484]  the  Deputy  Remembrancer's  report, 
and  was  pronounced  in  December,  1818,  above  five  years  since. 

Martin,  in  reply,  argued  that  no  rule  of  Court  could  be  so  imperative  as  to  bind 
the  Judges,  and  leave  them  without  any  discretion  to  adapt  their  decisions  to  the 
facts  and  justice  of  a  particular  case  :  that  the  only  object  of  general  orders  was  to 
establish  the  practice  ;  but  whenever  that  practice  was  found  inconvenient,  it  ought 
to  be  departed  from.  [Hullock,  B.  The  consequence  of  that  would  be,  that  every 
rule  would  be  liable  to  be  broken  in  upon  every  day  in  the  week.]  The  case  of  Russell 
V.  Russell  did  not  apply  ;  because  there  the  parties  had  presented  a  petition  for  rehearing, 
without  previously  asking  that  permission  for  the  purpose,  which  was  the  object  of  this 
motion  :  and  Drake  v.  Hopkins  was  rather  an  authority  in  favour  of  the  defendant.(a)- 

LoRD  Chief  Baron.  It  is  impossible  to  hear  this  case  stated,  without  feeling 
that  Mr.  Bright  has  a  right  to  be  relieved  from  this  contract;  and  if  he  could  have  no 
remedy  but  through  the  breach  of  the  general  rule,  the  Court  would  have  a  very 
painful  struggle  between  adhering  to  it,  and  rendering  justice  to  the  individual.  But, 
I  own,  I  do  not  think  that  to  be  the  case.  It  appears  to  me,  that  the  defendant  has 
mistaken  his  course  ;  and  if  the  Court  were  at  this  moment  proceeding  upon  the 
rehearing,  I  do  not  see  how  he  could  get  over  the  decree.     The  difficulty  arises  from 

(ay  Vide  2  Fowler's  Prac.  199,  2d  ed.     Kirkby's  Rules  and  Orders  of  Exch. 

(c)  Bunb.  309.  2  Eq.  Cas.  Abr.  492.  The  order  in  question  appears  to  have  been 
made  on  the  occasion  of  the  motion  reported  in  Bunbury,  which  was  in  that  instance 
granted,  though  made  above  two  years  and  a  half  after  the  decree. 

(a)2  Vide  note  (c)  p.  483,  ante. 
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the  subsequent  circumstances,  and  the  change  in  the  situation  of  the  parties.  Now, 
there  must  be  some  course  of  proceeding,  which  I  do  not  mean  to  point  out,  in  the 
nature  of  an  audita  querela,  that  would  enable  him  to  introduce  this  subsequent  matter, 
and  get  rid  of  the  decree.  My  impression  is,  that  if  Mrs.  Green  were  to  die  to-mor- 
[485]-row,  this  gentleman  is  entitled  to  relief  against  it ;  but  this  is  not  the  proper 
course,  and  the  order  cannot  be  made. 

Grah.\m,  B.  At  present  we  are  not  at  all  called  upon  to  dispose  of  this  supple- 
mental bill :  it  is  now  upon  the  file,  and  the  defendant  will  have  an  opportunity  of 
making  such  defence  to  it  as  he  shall  be  advised  ;  he  may  plead,  answer,  or  demur. 
The  great  question  with  me,  and  I  feel  much  doubt  upon  it,  relates  to  the  latter  part 
of  this  application.  It  is  true,  that  this  general  rule  stands  in  the  way  of  a  rehearing. 
I  cannot  venture  to  say,  that  it  ha-s  been  invariably  observed.  But  I  would  have  said, 
that  it  might  be  dispensed  with,  to  come  at  the  purposes  of  justice,  and  that  it  was 
perfect!}'  competent  to  the  Court  to  re-hear  the  cause.  We  do  the  defendant  no 
injury  on  the  present  occasion  ;  for  it  is  quite  impossible  but  that  some  other  more 
satisfactory  mode  of  correcting  that,  which  is  a  palpable  and  clear  injustice,  may  be 
devised. 

Garrovt,  B.  1  shall  confine  myself  to  the  latter  point.  The  rules  of  the  Court 
are  supposed  to  be  founded  in  wisdom,  growing  out  of  an  experience  of  what  is  incon- 
venient or  otherwise ;  not  that  time,  and  change  of  circumst;inces,  may  not  make  it 
necessary  to  revoke  and  alter  them.  But  when  revoked  or  altered,  they  ought  to  sUmd, 
and  govern  all  civses  coming,  till  they  shall  be  again  rescinded  or  modified.  Looking 
at  it  generally,  the  rule  in  question  appears  to  be  one  of  convenience,  as  tending  to 
put  an  end  to  litigation  ;  and  I  think  it  ought  to  be  acted  upon  till  repealed  by  .some 
authority.  However,  it  is  a  great  satisfaction  to  me,  that  the  party,  in  having  his 
application  rejected,  is  not  estopped  from  obtaining  ultimate  justice. 

HuLLOCK,  B.  This  motion  has  a  two-fold  object :  the  [486]  first  clearly  cannot  be 
granted.  There  is  no  irregularity  in  putting  this  l)ill  on  the  file  :  and  the  party  must 
plead,  answer,  or  demur  to  it,  as  he  shall  be  advised.  W'ifh  respect  to  the  second,  the 
rule  appears  to  have  been  acted  upon  in  liusftfll  v.  Russell ;  and  I  am  at  a  loss  to  conceive 
what  is  the  advantage  of  a  rule  of  Court,  if  in  any  case  that  may  arise,  a  party  shall 
be  at  liberty  to  say,  my  case  is  a  peculiar  one,  and  the  rule  ought  not  to  be  observed. 
I  perfectly  concur. 

Motion  refused  without  costs. 

July  ■2d. — The  defendant  having  failed  in  the  last  application,  put  in  a  general 
demurrer  to  the  bill,  which  came  on  to  be  argued  this  day. 

Martin,  H.  and  Abercromby,  in  support  of  the  demurrer,  insisted,  1st,  that  this 
was  not  a  supplemental,  but  a  new  bill,  and  that  it  did  not  come  within  any  of  the 
descriptions  of  the  former,  given  in  Lord  Kedesdale's  treatise  (vide  Ld.  Kedesdale's 
Treatise,  pp.  -59-60,  2d  ed.).  2dly,  that,  even  supposing  it  to  be  what  it  purported,  it 
did  not  make  a  case  for  compensation.  The  facts  were  to  be  taken  as  being  correctly 
stated  :  and  according  to  that  statement,  compensation  was  barred  by  the  length  of 
time  which  had  elapsed  since  the  contract  ought  to  have  been  completed,  time  being 
material  to  the  completion.  Harrington  v.  ty/teeler  (4  Ves.  J.  686).  The  defendant 
could  not  be  compensated  for  the  personal  trouble  and  inconvenience  to  which  he  had 
been  subjected  in  being  involved  in  litigation,  and  deprived  of  the  use  of  a  large  sum 
of  his  money  for  so  many  years,  [487]  and  of  the  expected  degree  of  enjoyment  of  the 
premises  he  had  contracted  for,  which  the  local  situation  of  the  part  that  could  not  be 
conveyed  to  him,  rendered  impossible.  Dyer  v.  Harijrave  (10  V"es.  -50.5).  Entering 
on,  and  continuing  to  hold  the  estate  till  the  filing  of  the  bill,  was  no  waiver  of  an 
objection  to  title,  of  which  he  had  been  ignorant,  and  which  he  afterwards  believed 
would  be  eventually  removed.  He  did  not  deviate  in  any  way  from  his  agreement, 
and  had  a  right  to  a  specific  execution  of  it.  The  doctrine  of  compensation  had  been 
very  much  narrowed  of  late  years,  but  at  no  time  had  it  been  decreed  in  a  case 
resembling  this.  The  inconvenient  consequences  to  the  purchaser  of  losing  this 
particular  parcel  of  the  land  were  not  to  be  calculated  ;  and  therefore,  to  entitle 
themselves  to  the  relief  sought,  the  plaintiffs  ought  to  have  shewn  that  they  were  not 
aware  of  the  possibility  of  a  want  of  title  to  it  at  the  time  of  making  the  contract  with 
the  defendant ;  whereas  they  said  they  were  perfectly  acquainted  with  it. 

Jervis  and  Wilbraham,  iu  support  of  the  bill,  contended,  1st,  that  this  bill  came 
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within  this  head  of  description  in  Lord  Redesdale's  work,  viz.  the  bill  may  be,  that 
proper  directions  may  be  given  upon  some  matter  not  put  m  issue  by  the  original  bill, 
or  by  the  defence  made  to  it.  [The  Chief  Baron  intimated  that  the  other  was  the 
material  question.]  2dly,  they  argued  that  this  was  a  case  for  compensation,  on  these 
grounds— that  it  was  to  be  assumed  from  the  language  of  the  bill,  that  the  defendant 
had  taken  and  retained  possession  of  the  whole  estate  up  to  the  present  time  ;  that  the 
only  defect  of  title  applied  to  an  estate  in  twenty-six  acres,  for  the  life  of  an  old  lady, 
limited  to  occupation  for  agricultural  purposes  merely  ;  and  that  the  value  of  the  last 
estate  did  not  exceed  3001.  or  4001.,  in  which  respect  the  case  did  not  come  up  to  [488] 
other  cases  in  which  compensation  had  been  refused.  They  contended,  that  Harrington 
V.  Jl'heeln  did  not  at  all  apply  ;  and  cited  Boehm  v.  IFood  (1  J.  &  W.  419),  where  it 
had  been  held,  that  time  was  not  of  the  essence  of  the  contract ;  and  they  distinguished 
the  principal  case  from  Binks  v.  Lord  Rokehy  (2  Swanst.  222),  and  Kiiatchhull  v.  Grueber 
(1  Mad.  153.  3  Mer.  124),  where  the  objection  went  to  the  fee  simple  of  twelve 
acres. 

Martin,  in  reply,  was  stopped  by  the  Court. 

Alexander,  C.  B.  It  appears  to  me,  that  the  demurrer  ought  to  be  allowed.  I 
shall  not  waste  the  time  of  the  Court  by  considering  the  argument,  whether  this  is  a 
supplemental,  or  an  original  bill.  That  is  immaterial;  because  whether  you  call  it  the 
one  or  the  other,  the  question  ought  equally  to  arise,  whether  it  entitles  the  plaintiffs 
to  relief.  The  material  question  is,  whether  upon  this  bill  the  plaintiffs  have  disclosed 
a  case  for  compensation.  Every  thing  stated  in  it  is  to  be  taken  as  true.  So  far  the 
rule  is  very  favourable  to  the  plaintiffs  in  the  suit ;  and  that  being  the  case,  it  is  not 
askin"  too  much  of  them,  that  they  should  put  on  the  face  of  it  that  which  is  to 
entitle  them  to  the  relief  they  claim.  No\v,  I  have  read  over  the  bill,  and  heard  the 
argument ;  and  it  does  not  seem  to  me,  that  they  have  made  that  case  which  would 
induce  me  to  pronounce  a  decree  for  a  specific  performance,  with  a  variation.  It  is  not 
a  case  for  compensation ;  more  especially  as  the  stream  is  now  set  rather  the  other 
way.  The  grounds  stated  for  relief  are,  first,  that  though  there  is  a  defective  title 
here  for  26  acres,  yet  that  the  defendant  took  possession  of  the  estate  ;  and,  therefore, 
notwithstanding  the  defect,  having  so  taken  possession,  he  ought  to  be  decreed  to 
come  to  a  specific  performance,  the  plaintiffs  making  a  compensation  [489]  to  him. 
Now  I  do  not  look  upon  that  to  be  a  sufficient  ground  :  possession  was  taken  by 
agreement  of  the  parties,  and  the  purchase  money  has  been  paid  into  Court.  The 
next  ground  is,  that  this  title  is  defective  only  in  respect  of  a  life  estate ;  but  I  think 
that  makes  no  difference.  How  long  that  estate  may  last,  what  degree  of  inconveni- 
ence it  may  cause,  no  human  understanding  can  predict ;  and  therefore  I  take  that  to 
be  as  good  an  objection  to  the  title  as  the  one  in  Knalchhull  v.  Grueber.  The  next 
thing  relied  on,  relates  to  the  value  of  these  twenty-six  acres,  and  that  depends 
very  much  on  their  locality.  When  it  was  pressed  by  defendant's  counsel,  that  the 
possession  of  these  was  essential  to  the  advantageous  enjoyment  of  the  estate,  it  was 
objected  that  that  did  not  appear  upon  the  record.  But  if  it  did  not,  the  plaintiffs 
must  suffer  by  that  omission ;  because  it  was  incumbent  on  them  to  shew  that  this 
parcel  was  in  a  situation  to  raise  a  case  for  compensation.  I  take  it,  that  if  they  were 
outlaying  acres,  they  might  admit  of  it ;  liut  that  if  they  were  connected  with  the 
mansion,  they  would  not.  But  the  plaintiffs  have  not  shewn,  as  they  ought,  on  the 
face  of  their  bill,  what  the  circumstances  are,  which  render  the  possession  of  these 
immaterial ;  and  therefore  we  are  authorised  in  supposing  that  it  is  not  a  case  for  us 
to  make  a  decree  in  his  favour.  If  the  facts  should  turn  out  on  evidence  to  be  what 
I  have  collected  from  this  bill,  they  would  not  lead  me  to  concur  in  a  decree  for 
reference  to  the  Master.  On  the  whole,  I  am  of  opinion  that  this  demurrer  should  be 
allowed. 

Graham,  B.  It  is  with  some  regret  that  I  have  been  obliged  to  come  to  the 
opinion  which  I  entertain  upon  this  case.  The  defendant,  it  seems,  was  put  into 
possession  in  the  year  1814,  and  held  the  whole  estate  without  paying  the  larger 
proportion  of  purchase  money,  till  the  decree  of  the  Court  enforced  payment  in  the 
year  1819.  I  regret  that  he  has  at  last  stumbled  on  the  difficulty  of  title.  But  [490] 
the  party  is  bound  to  shew  to  the  Court,  in  the  first  instance,  whether  the  case  which 
he  seeks  to  have  referred  to  the  Master,  is  a  fit  subject  for  compensation  or  not :  the 
plaintift's  have  not  made  that  case  for  us  ;  and  on  that  ground  I  concur  in  opinion  with 
the  Chief  Baron. 
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Garrow,  B.  Some  things  are  not  within  the  reach  of  compensation  by  money ; 
and  I  think  this  is  not  a  case  to  go  before  the  Master  for  a  specfic  performance  with 
that  variation. 

HuLLOCK,  B.  The  question  of  compensation  is  one  to  be  regulated  by  the  facts  of 
the  Ciise,  and  the  discretion  of  the  Court.  Now,  upon  the  facts,  one  would  not  think 
much  compensation  was  called  for,  if  the  locality  of  the  land  did  not  require  it.  On 
the  part  of  the  plaintiffs,  only  two  cases  were  referred  to  on  the  point  of  compensation. 
Binh  V.  Lord  liokehy,  and  KnatchhuU  v.  Gnieher.  The  first  has  no  similarity  to  this 
case ;  and  in  the  second,  the  Lord  Chancellor  did  not  give  any  opinion  upon  that 
question.  As,  under  the  circumstances,  the  Court  is  unable  to  say,  that  the  want  of 
this  land  is  not  such  as  would  prevent  the  defendant  from  making  the  purchase,  I 
agree  that  the  demurrer  ought  to  be  allowed. 

Demurrer  allowed,  with  the  usual  costs. 

July  6th. — Jervis  moved  that  the  order  of  the  2d  July  might  be  varied,  by  direct- 
ing that  the  demurrer  should  be  allowed  with  51.  costs,  and  the  bill  dismissed.  Ho 
stated,  that  the  effect  of  the  order  proposed  to  be  altered  would  be  to  entitle  the  defen- 
dant to  costs  to  the  amount  of  601.  or  701.  which  could  hardly  have  been  the  intention 
of  the  Court,  the  plaintiffs  having  been  mere  trustees,  and  in  duty  bound  [491]  to  file 
the  bill  to  take  the  opinion  of  the  Court :  and  he  referred  to  Turner's  Chancery 
Practice  (1,  491),  Griffith  v.  IFood  (1  Ves.  &  B.  307),  IFood  v.  Dyneley  (1  Madd.  Kep. 
32),  Kirkby's  Rules  and  Orders  of  Exchequer  (Order  10,  pp.  6-7) ;  and  particularly 
relied  on  the  case  of  Orme  v.  Crockford  (ante,  p.  185),  where  the  order  finally  made  was 
similar  to  that  sought. 

The  Chief  B.\ron  said,  that  according  to  his  recollection,  it  was  meant  to  leave 
the  order  in  that  case  to  the  course  of  the  Court. 

Martin,  H.  opposed  the  motion,  insisting  that  the  order  made  was  conformable 
to  a  long  course  of  practice  in  this  Court;  and  that  the  solitary  instance  mentioned 
to  the  contrary  was  the  result  of  an  arrangement  between  the  parties,  without  the 
attention  of  the  Court  having  been  drawn  to  it.  To  the  defendant  it  was  immaterial 
by  whom  the  bill  had  been  filed. 

Ordered,  with  costs  according  to  the  usual  practice. 


[492]    Case.s  at  Law. 

Rkes  DEM.  Stepney,  Bart.  v.  Thrustout.  Exchequer  of  Pleas.  June  25th,  1824. — 
A  letter  from  the  tenant  claiming  title  as  son  of  the  last  yearly  tenant,  at  his 
death,  and  requesting  leave  to  keep  possession  for  two  years,  which  was  granted, 
is  not  an  agreement,to  found  a  motion  for  security  for  costs,  within  the  meaning 
of  the  1  G.  4,  c.  87,  s.  1. 

Chilton  moved  for  a  rule,  calling  on  the  under-tenants  in  possession  to  shew  cause, 
pursuant  to  the  statute  1  G.  4,  c.  87,  why  they  should  not  undertake,  in  case  a  verdict 
should  pass  for  the  plaintiffs,  to  give  judgment  against  the  real  defendant,  of  the  term 
next  preceding  the  time  of  trial ;  and  also  why  they  should  not  enter  into  a  recogniz- 
ance by  themselves,  and  two  sufficient  sureties,  in  a  reasonable  sum,  conditioned  to 
pay  the  costs  and  damages  which  might  be  recovered  by  the  plaintiff'  in  the  action. 

The  late  tenant  from  year  to  year  of  the  premises,  at  a  rent  of  61.,  had  paid  the 
rent  up  to  Lady-day,  1821,  and  died  in  the  September  following,  leaving  several 
children.  In  the  next  month,  his  eldest  son  addressed  a  letter  to  the  agent  of  the 
lessor  of  the  plaintiff,  first  claiming  to  receive  the  rents  in  future  from  the  under- 
tenants on  behalf  of  the  infant  children  toward  their  suppoit,  and  engaging  to  be 
answerable  for  the  rent  to  the  lanrllord  ;  but  afterwards  requesting  as  a  favour  to  be 
allowed  to  keep  quiet  possession  for  two  years  ;  and  he  was  in  consequence  permitted 
to  receive  the  rents  from  the  tenants  in  possession  till  Michaelmas,  1823,  but  had 
been  served  with  regular  notice  to  quit  at  that  time.  The  letter  was  annexed  to  the 
requisite  affidavit ;  and  on  the  authority  of  the  cases  Doe  dem.  Phillips  v.  Rue  (5  B.  & 
Aid.  766.  1  Dow.  &  Ryl.  433),  Doe  dem.  Sampson  v.  Roe  (6  Moore,  54),  it  was  sub- 
mitted, that  under  the  circumstances,  it  was  a  sufficient  agreement  in  writing  within 
the  first  section  of  the  act. 
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[493]  But  the  Court  was  of  opinion  that  the  letter  did  not  amount  to  an  agree- 
ment within  the  statute,  and  therefore 
Eefuscd  the  rule. 


Ex  Parte  Williams.  June  26th,  1824. — A  person  of  the  age  of  sixteen  is  com- 
petent to  enter  into  a  recognizance  conditioned  to  prosecute  on  a  criminal  charge  ; 
and  if  it  be  forfeited  and  estreated,  the  Court  will  not  discharge  it,  unless  a 
sufficient  case  for  relief  be  made  out. 

[S.  C.  13  Price,  673.] 

Owen,  Sir  W.  moved  to  discharge  the  recognizance  of  this  petitioner,  which  had 
been  forfeited  for  non-attendance  to  prosecute  an  individual  at  the  assizes  at  Maid- 
stone, acconling  to  the  condition,  and  estreated  ;  on  the  ground,  amongst  others,  that 
he  was  only  of  the  age  of  sixteen  at  the  time  of  entering  into  the  recognizance  about 
four  years  ago,  and  that  being  an  infant  he  ought  not  to  be  held  bound  by  it. 

But  the  Coui't  was  of  opinion  that  a  person  of  that  age  did  not  come  within  that 
privilege  of  infancy,  and  that  it  was  due  to  the  justice  of  the  country  to  enforce  the 
performance  of  the  obligation  :  and  thinking  that  the  affidavit  did  not  disclose  a 
sufficient  cause  for  relief, 

They  refused  the  order. 


MiLNER  V.  HoRTON.     July  7th,  1824.— The  Court  will  not  hear  an  argument  on 
a  demurrer,  on  the  last  day  of  term. 

This  was  a  demurrer  to  a  declaration  in  covenant.  A  rule  for  a  concilium  had 
been  drawn  up  for  this  day,  and  counsel  were  now  about  to  enter  on  the  argument ; 
but  they  were  stopped  by  the  Court,  which  declined  to  hear  them. 

And  per  Curiam.  It  ought  to  be  understood  that  there  should  be  no  argument  on 
a  demurrer  in  this,  any  more  than  any  other  Court,  on  the  last  day  of  term. (a) 

[494]  The  following  are  the  Entries  in  the  Minute-Book  relating  to  this  point  in 
the  case  referred  to  p.  483  : — 

Tuesday,  13th  June,  1780. 

Russell  v.  Russell. 

Mr.  Price,  for  leave  to  re-hear,  petition  read. 
Ordered. 

14th  June,  1780. 

Russell  v.  Russell. 

Mr.  Kenyon  against  Mr.  Price's  motion  yesterday  for  rehearing. 
Ordered  to  shew  cause  at  the  sittings. 

Friday,  23d  June,  1780. 

Russell  v.  Russell 

Mr.  Kenyon,  for  plaintiff,  to  discharge  order  for  the  rehearing,  petition  for  the  same 
not  havnig  been  presented  within  six  months  after  the  entry  of  the  decree. 
The  general  Order  of  Court,  made  in  the  year  1731,  read. 
Mr.  Ambler,  for  defendant. 
Mr.  Price,  for  defendant 
Order  for  the  rehearing  discharged. 

(a)  In  this  case  demurrer-books  had  not  been  delivered  to  the  Chief,  or  the  Senior 
Baron;  but  before  this  appeared,  the  Court  had  decided  to  proceed  on  the  other 
ground. 
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[495]    (In  the  Exchequer  CHAJroER.)    (Before  the  Lord  Chief  Baron.) 

CuPiT  r.  Jackson.  June  29th,  1824. — An  annuity  created  by  deed  cannot  be  dis- 
charged b\'  parol. — The  stat.  of  limitations  does  not  bar  the  demand  of  a  rent- 
charge. — There  is  no  distinction  between  the  remedies  for  recovering  the  corpus 
of  a  rent-charge,  and  the  arrears. — Therefore,  bill  by  an  executrix  for  payment 
of  nine  years'  arrears  of  an  annuity,  charged  by  deed  upon  real  estate,  due  to  her 
testator,  the  grantee,  to  be  raised  by  sale  or  mortgage,  well  brought,  and  relief 
decreed  accordingly ;  notwithstanding  an  alleged  verbal  discharge  supported  by 
loose  evidence  of  the  defendant's  sister,  herself  originally  a  defendant ;  and 
although  by  the  provisions  of  the  deed  the  plaintift'  might  have  distrained,  or 
probably  have  had  an  action  of  debt,  or  distress,  under  the  stat.  32  H.  8,  c.  37. 

[S.  C.  13  Price,  721.  Observed  on,  Bobertsv.  Hughes,  1830,  Beat,  417.  Discussed  and 
distinguished.  Graves  v.  Hicks,  I8i\,  11  Sim.  536.  Followed,  White  v.  James,  1858, 
26  Beav.  191  ;  Horton  v.  Hall,  1874,  L.  R.  17  Eq.  438;  Blackburne  v.  Hope-Edwards, 
[1901]  1  Ch.  419.  Discussed,  Taylorx.  Taylor,  1874,  L  R.  17  Eq.  328.  Referred  to, 
Kelsey  v.  Kehey,  1874,  L.  R.  17  Eq.  500;  Scottish  U'ulows'  Fund  v.  Craig,  1882, 
20  Ch.  D.  215  ;  In  re  Tucker.     Tucker  v.  Tucker,  [1893]  2  Ch  326  ;  Hambro  v.  Ilambiv, 

1894]  2  Ch.  568;  In  re  Herbage  lients,  Greenwich  Charily  Commissioners  v.  Gi'een, 

1896]  2  Ch.  816.] 

By  the  marriage  settlement  of  Thomas  Brailsford  the  younger,  and  Elizabeth 
Jackson,  dated  the  6th  and  7th  of  September,  1773,  John  Jackson  the  elder,  in  con- 
sideration of  the  intended  marriage,  and  for  other  considerations,  conveyed  certain 
estates  of  the  yearly  value  of  1061.  to  trustees,  to  the  use,  intent,  and  purpose,  as  to 
part  of  the  premises,  that  he  the  said  J.  Jackson  the  elder  and  his  assigns,  should  and 
might,  yearly  and  every  year,  during  the  term  of  his  natural  life,  have,  receive,  and 
take  by  and  out  of  the  same  premises,  one  annuity,  clear  yearly  rent,  or  sum  of  451., 
free  and  clear  from  all  taxes,  charges,  and  deductions  whatsoever,  parliamentary  or 
otherwise  howsoever,  to  be  paid  to  him  the  said  J.  -Jackson  the  elder  and  his  assigns 
by  two  equal  half  yearly  payments,  that  is  to  say,  on  the  25th  day  of  March,  and  the 
29th  day  of  September  in  every  year.  And  to  this  further  use,  intent,  and  purpose, 
that  Hannah,  the  wife  of  the  said  J.  J.  the  elder,  and  her  assigns,  in  case  she  should 
happen  to  survive  him,  should  and  might,  yearly  and  every  year,  during  the  term  of 
her  natural  life,  have,  receive,  and  take  by  and  out  of  the  said  messuages,  &c.  one 
annuity,  clear  yearly  rent,  or  sum  of  301.,  clear  of  all  deductions  whatsoever,  the  same 
to  be  accepted  and  taken  by  her  as  the  residue  of  her  jointure,  and  in  lieu,  bar,  and 
satisfaction  of  her  dower :  and  which  said  annuity  should  be  paid  and  payable  to  her 
the  said  Hannah,  and  her  assigns,  on  the  two  days  before  mentioned  in  every  year,  by 
even  and  equal  [496]  portions.  And  to  the  further  use,  intent,  and  purpose,  that  in 
case  the  said  respective  annuities,  yearly  rents,  or  sums  of  451.  and  301.,  or  either  of 
thera,  or  any  part  of  them,  or  either  of  them,  should  happen  to  be  behind  or  unpaid 
by  the  space  of  twenty-eight  days  next  after  either  of  the  said  days  of  payment,  &c. 
that  then,  and  from  time  to  time,  and  as  often  as  the  case  should  happen,  it  should 
and  might  be  lawful  to  and  for  the  said  J.  Jackson  the  elder,  and  his  assigns,  during 
his  life,  and  for  the  said  Hannah,  the  wife  of  the  said  J.  Jackson  the  elder,  and  her 
assigns,  after  his  decease,  into  and  upon  the  said  messuages,  &e.  thereinbefore  charged 
with  the  payment  of  the  said  respective  annuities,  yearly  rents,  or  sums  of  451.  and 
301.,  and  into  or  upon  any,  or  every  part  or  parts  thereof,  to  enter  and  distrain ;  and 
the  distress  and  distresses  then  and  there  found  to  take,  &c.  and  impound,  and  in  pound 
to  detain,  keep,  or  otherwise  to  sell  and  dispose  of  the  same  according  to  law,  until 
thereby  or  therewith  they,  or  their  assigns,  should  be  fully  paid  and  satisfied,  the  said 
respective  annuities,  &c.  as  the  same  should  become  respectively  due  and  payable,  and 
all  arrears  thereof,  and  all  costs,  charges,  and  expences  attending  such  entry  and  distress; 
and  also,  in  case  the  said  respective  annuities,  or  either  of  them,  or  any  part  of  them,  or 
either  of  them  should  be  in  arrear,  in  part,  or  in  all,  for  the  space  of  six  weeks,  that 
then,  and  as  often  as  the  case  should  so  happen,  it  should  be  lawful  for  the  annuitants, 
and  each  of  them  respectively,  their,  and  each  of  their  assigns,  into,  and  upon  the  said 
messuages,  &c.  to  enter,  and  the  rents,  issues,  and  profits  thereof  to  take,  and  receive 
to  his,  her,  or  their  own  use  and  benefit,  until  he,  she,  or  they  should  be  thereby  or 
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therewith,  or  otherwise,  fully  satisfied  and  paid  the  said  several  respective  annuities, 
&c.  and  all  arrears  thereof,  &c.  "  And,  to  this  further  use,  intent,  and  purpose,  that 
in  case  the  said  then  intended  marriage  should  take  effect,  and  he  the  said  T.  Brailsford 
the  younger,  should  happen  [497]  to  survive  the  said  E.  Jackson,  his  then  intended 
wife,  then  he  the  said  T.  Brailsford  the  younger,  should  and  might,  yearly  and  every 
year,  during  so  long  time  as  he  should  happen  to  live,  and  continue  a  widower  and 
unmarried  from  and  after  the  decease  of  the  said  E.  Jackson,  his  then  intended  wife, 
and  no  longer,  have,  receive,  and  take,  by  and  out  of  the  said  messuages,  &c.  one 
annuity,  yearly  rent,  or  sum  of  601.  fiee  and  clear  from  all  taxes,  charges,  and  deduc- 
tions whatsoever,  parliamentary  or  otherwise  howsoever,  which  said  annuity,  yearly 
rent,  or  sum  of  601.  should  be  paid  and  payable  to  him  the  .said  T.  Brailsford  the 
younger,  and  his  assigns,  on  the  25th  day  of  March,  and  the  2,9th  day  of  September 
in  eveiy  year,  by  even  and  equal  portions  ;  the  first  payment  thereof  to  begin,  and 
be  made  on  such  of  the  said  days  of  payment  as  should  first  and  next  happen  after  the 
decease  of  the  said  E.  Jackson,  his  then  intended  wife,  with  such  powers  and  remedies 
for  recovering  and  obtaining  the  said  annuity,  yearly  rent,  or  sum  of  601.  by  entry, 
distress,  or  otherwise,  as  was,  or  were  thereinbefore  given  and  reserved  to  them  the 
said  J.  J.  the  elder  and  Hannah  his  wife,  or  either  of  them,  for  recovering  of  their 
respective  annuities." 

The  marriage  took  place,  and  the  husband  survived  the  wife.  The  settlor  having 
been,  previous  to  the  death  of  the  latter,  in  the  possession  of  the  premises  charged 
with  the  annuity  of  601.,  or  having  enteied  into  them  on  his  daughtei's  death,  con- 
tinued to  enjoy  them,  and  to  pay  the  annuity  to  T.  Brailsford  the  younger,  during 
the  remainder  of  his  life.  Hannah  Jackson  having  died  in  March  1778,  J.  J.  the 
elder  in  1780,  or  1781,  intermarried  with  Elizabeth  Searson,  and  the  issue  of  that 
marriage  was  two  children,  John  Jackson  the  younger  (the  defendant),  and  Elizabeth 
Jackson.  J.  J.  the  elder,  died  in  June  1808,  leaving  these  two  children  surviving  him, 
and  having  by  his  last  will,  and  a  codicil,  given  and  devised  (amongst  [498]  other 
things)  the  settled  estates  charged  with  the  payment  of  the  said  annuity,  to  the  use 
of  his  son,  his  heirs  and  assigns  for  ever.  Accordingly,  J.  J.  the  younger,  paid  the 
annuity  from  the  testator's  death  up  to  Michaelmas  1812:  but  it  remained  unpaid 
from  that  period.  Thomas  Brailsford  the  younger  died  in  April  1820,  without  having 
married  a  second  time,  and  the  arrears  of  the  annuity  due  at  that  time  amounted  to 
4501.  By  his  will,  dated  the  26th  of  December  1806,  he  bequeathed  the  yearly  interest 
and  profits  of  the  residue  of  all  his  personal  estate  to  his  servant  Mary  Cupit  (the 
plaintiff')  for  her  life,  and  appointed  her  his  sole  executiix  :  but  by  a  codicil,  dated 
February  2d,  1811,  he  revoked  the  prior  disposition  and  appointment,  in  case  she 
should  at  any  time  after  his  decease  marry.  The  bill  was  brought  by  the  executrix, 
who  had  complied  with  the  condition  expressed  in  the  codicil,  in  December  1821, 
against  J.  J.  the  younger;  and  originally  against  Elizabeth  Jackson  also,  but  it  was 
subsequently  dismissed  by  the  plaintiff  against  her.  It  contained  various  charges, 
enforcing  the  facts  mentioned  ;  and  it  prayed  an  account,  and  payment  of  the  arrears 
of  the  annuity,  and  that  the  amount  might  be  raised  by  the  sale,  or  mortgage  of  the 
premises  charged  therewith,  or  a  competent  part  of  them. 

The  defendant,  by  his  original  answer,  admitted  the  death  of  T.  Brailsford  the 
younger,  and  the  provisions  of  his  will  as  set  forth  in  the  bill,  and  the  payment  of  the 
annuity  up  to  Michaelmas  1812.  But  he  stated,  that  at  the  time  he  made  the  last 
half-yearly  payment,  viz.  on  the  13th  October  1812,  being  then  with  his  sister  on  a 
visit  at  the  house  of  the  testator,  the  testator  at  first  refused  to  accept  payment  of 
the  arrears  then  due,  and  upon  being  prevailed  upon  by  defendant  to  do  so,  declared 
in  the  presence  and  hearing  of  defendant's  sister,  that  he  would  take  the  annuity  up 
to  that  time  only,  but  that  defendant  need  not  send,  or  pay  any  more  money  on  account 
of  it,  [499]  but  he  might  keep  the  annuity  from  Michaelmas  1812,  and  all  pavments 
in  respect  of  it  for  himself,  as  he  (T.  B.)  would  not  accept,  or  call  for  any  further 
payment  of  it.  He  averred,  that  in  fact  the  testator  never  would  accept  of  any  further 
payment  of  the  annuity,  but  suffered  him  (defendant)  to  enjoy  the  estates  charged 
therewith  free  from  all  demand  or  payment  on  account  of  it ;  and  that  the  said  annuity 
remained  unpaid  to  the  testator  by  reason  of  his  having  released  the  defendant  from 
all  payment  on  account  of  it ;  for  that  not  only  upon  the  1.3th  day  of  November,  1813, 
but  frequently  afterwards,  defendant  offered  to  pay  the  arrears,  but  the  testator 
always  refused  to  accept,  and  freely  and  voluntarily  forgave,  and  released  the  defendant 
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from  the  payment  of,  all  arrears  due,  and  from  all  and  every  future  payment  in  respect 
of  the  annuity.  He  therefore  submitted  that  he  was  not  liable  to  pay  the  alleged 
arrears.  By  his  answer  to  the  amended  bill  he  contended,  that  in  any  event  the 
plaintiff  was  not  entitled  to  recover  any  part  of  the  arrears,  which  had  become  due 
more  than  six  years  before  the  filing  of  the  bill,  he  never  having  promised  any  payment ; 
and  he  claimed  the  same  benefit  of  the  statute  of  limitations  as  if  he  had  pleaded  it 
in  bar.  Elizabeth  Jackson  was  the  only  witness  examined  on  the  part  of  the  defendant. 
She  stated  that  she  was  present  on  two  different  days  in  Xovember  1813  (neither  of 
them  the  13th),  on  the  first  of  which  defendant  told  the  testator  he  was  come  to 
pay  the  annuity  ;  when  the  latter  said  "  never  mind  it ; "  and  that  on  the  second  day, 
the  offer  having  been  repeated,  he  replied,  "  well,  I  will  receive  it  this  time,  but  don't 
bring  it  any  more."  She  further  deposed,  that  she  and  the  defendant  went  on  a  visit 
to  the  testator,  at  his  house,  in  August  1S15;  in  the  course  of  which,  testator  asked 
the  defendant  if  he  had  brought  the  annuity  ;  and  on  the  defendant  answering  in  the 
negative,  said,  "you  have  done  right,  it  will  be  useful  for  you  ;  "  and  that  she  had  not 
heard  of  any  subsequent  demand  being  made  upon  the  defendant  relative  to  the  annuity. 

[500]  Jervis  and  Martin,  J.  for  the  plaintiff,  contended  that  she  was  entitled  to 
recover  the  whole  arrears  :  for,  1st.  The  evidence  did  not  disclose  an  unqualified 
renunciation  of  interest.  2d.  If  it  did,  it  was  surrounded  with  such  circumstances  of 
suspicion,  that  it  ought  not  to  be  made  the  foundation  of  a  decree.  3d.  Admitting 
declarations  of  a  purpose  to  relinquish  the  claim  to  have  been  unequivocally  delivered, 
and  satisfactorily  proved,  still  being  by  parol,  and  without  any  consideration,  they 
could  not  amount  to  a  release  of  a  charge  upon  land  created  by  deed.  Byrn  v.  Godfrey 
(•i  Ves.  6),  Heathfote  v.  Croohhanks  (2  T.  R.  24),  U'eketl  v.  JM>)/  (2  Bro.  P.  C.  386), 
was  distinguished  by  its  circumstances  from  the  present  case.  '1th.  The  debt  was  not 
barred  b}'  the  statute  of  limit;itions,  because  it  arose  out  of  a  rent-charge,  upon  which 
the  st'itute  was  no  bar  at  law,  and  consequently  would  not  be  adopted  in  equity. 
As/on  V.  Aston  (1  Ves.  sen.  264),  Earl  of  Pomfret  v.  Lord  lyiiidsor  (2  Ves.  sen.  472 
(vide,  482)),  Stackhmise  v.  Barnston{\0  Ves.  453  (vide  466,  467)).  In  the  last  case,  Sir 
\V.  Grant  said  "  There  is  no  statute  of  limitations  to  bar  a  legal  rent  charge.  Therefore, 
in  equity  such  a  bar  is  never  permitted  to  prevail." 

.M.irtin,  H.  and  Temple,  for  the  defendant,  argued,  that  if  the  plaintiff  had  any 
remedy,  she  had  misconceived  it  in  coming  into  equity ;  for  wherever  there  was  a 
clear  course  of  proceeding  at  law,  that  ought  to  be  pursued  in  the  first  instance ;  and 
from  the  nature  of  this  deed,  the  plaintiff  might  have  proceeded  by  action,  or  a  distress 
upon  the  premises.  If  an  account  of  the  sum  due  were  necessary  to  be  taken,  that 
circumstance  might  give  this  Court  jurisdiction  ;  but  the  party  had  precluded  herself 
from  asserting  that,  by  the  allegation  that  the  arrears  were  due  from  Michaelmas 
1812  to  the  death  of  the  testator.  The  plaintiff  [501]  had  no  right  to  come  into 
equity  to  enforce  payment,  not  out  of  the  rents  and  profits  of  the  estate,  which  alone 
had  been  charged  with  the  annuity,  but  out  of  the  corpus  of  the  estate,  which  had 
not  been  made  liable  to  it.  If  the  rents  and  profits  had  only  amounted  to  501.  a  year, 
the  annuitant  could  not  have  called  for  compensation  out  of  the  body  of  the  estate ; 
and  his  representative  cannot  be  entitled  to  destroy  the  interest  of  the  remainder-man 
by  a  sale,  or  impair  it  by  a  mortgage  for  the  recovery  of  arrears :  she  must  either 
resort  to  her  legal  remed}',  or  shew  why  it  is  not  available.  But  if  the  Court  should 
not  concur  in  this  reasoning,  the  bill  ought  to  be  dismissed,  because  the  debt  had  been 
actually  released,  for  the  language  of  the  testator  shewed  a  clear  intention  to  release ; 
the  evidence  was  the  best  which  the  nature  of  the  c;ise  could  afford ;  and  the  debt 
was  in  the  nature  of  a  personal  demand,  and  releasable  by  parol.  Neither  was  a 
valuable  consideration  requisite,  because  the  demand  was  relinquished  through  affection 
for  a  nephew,  and  the  plaintiff  came  in,  not  as  a  creditor,  but  as  a  volunteer.  All 
the  cases  which  had  been  cited  on  the  other  side  differed  from  the  principal  one  in 
important  facts,  and  therefore  could  not  govern  it.  If  the  declarations  should  not  be 
thought  to  have  the  effect  of  a  total  release,  at  least  they  would  operate  as  one  up  to 
the  time  of  the  last  of  them,  in  August  1815.  However,  if  the  plaintiff  should  be 
held  entitled  to  an  account  of  the  arrears,  it  ought  not  to  be  carried  farther  back  than 
six  years  from  the  filing  of  the  bill ;  for  although  the  statute  of  limitations  cannot 
be  set  up  as  a  defence  to  a  demand  of  a  rent^charge,  it  may  be  pleaded  in  bar  of  a  claim 
of  arrears  of  a  rent-charge. 

Jervis,  in  reply,  insisted,  that  whether  an  action  did,  or  did  not  lie,  was  not  a  true 


210  CUPIT    V.  JACKSON  M'CLE.  502. 

test  of  the  propriety  of  the  bill.  But  an  action  could  not  be  sustained  at  all,  or  at  least 
not  without  great  difficulty.  The  power  of  distress  in  the  [502]  deed  was  limited  to 
the  life  of  the  grantee  of  the  annuity,  and  conferred  no  authority  for  that  purpose  on 
his  personal  representative.  The  statute  of  limitations  could  not  be  pleaded  in  bar  of 
a  demand  of  a  rent-charge,  as  appears  from  the  language  of  the  act,  and  that  of  Sir 
W.  Grant  in  Stuckhouse  v.  Barndmi  (10  Ves.  467),  who  said  "  In  Collins  v.  Goodall 
(2  Vern.  2.35)  it  was  held,  that  the  statute  concerns  only  customary  rents  between 
landlord  and  tenant." 

The  Chief  Bakon  said  he  had  no  great  doubt  upon  the  case ;  but  as  the  points 
had  been  argued  as  if  they  were  of  importance,  he  wished  to  have  an  opportunity  of 
looking  into  the  cases. 

July  5th. — His  Lordship  now  gave  judgment. 

This  bill  is  brought  by  the  executors  of  one  Thomas  Brailsford,  who  was  entitled  to 
an  annuity  issuing  out  of  a  real  estate  ;  and  its  object  is  to  obtain  payment  of  the 
arrears,  which  remained  due  to  the  testator  at  the  time  of  his  death.  The  bill  prays, 
that  one  of  the  defendants,  who  is  now  the  owner  of  the  estate,  may  have  these  arrears, 
and  that  the  amount  of  them  may  be  raised  by  sale,  or  mortgage  of  the  premises,  or  a 
part  of  them.  The  annuity  is  claimed  under  a  deed,  which  was  a  marriage  settlement, 
and  by  that  there  were  two  prior  annuities  granted,  with  powers  of  entry  and  distress. 
The  anrmity  in  question  was  given  with  a  power  of  entry  and  distress,  but  without 
any  other  specification  than  by  a  reference  to  the  powers  given  for  the  recovery  of  the 
former  annuities.  Several  objections  have  been  stated  against  granting  the  relief 
prayed.  One  of  these  is,  that  the  testator  had  actually  released  the  annuity,  and  the 
sister  of  the  person  who  would  otherwise  be  liable  to  it  was  examined  as  a  witness  to 
prove  that  fact.  Perhaps  that  evidence  might  have  been  objected  to.  Probably  counsel 
did  not  [503]  object  to  it  here,  because  they  thought  it  so  loose  that  it  would  not  have 
the  eflTeet  contended  for.  I  think  it  ought  not  to  have  that  effect.  The  general  rule 
is,  that  if  a  duty  be  created  by  deed,  it  must  be  di.scharged  by  deed  ;  if  by  record,  or 
writing,  it  must  be  discharged  by  record  or  writing,  This,  it  is  found  by  the  books,  is 
the  rule  by  which  the  Courts  have  regulated  themselves.  Now,  this  is  a  rent-charge 
created  by  deed.  A  distinction  has  been  attempted  to  be  established  between  the 
annuity  itself,  or  the  corpus  of  the  annuity,  and  the  arrears  :  but  I  cannot  find  any 
ground  for  such  a  proposition.  If  an  annuity  is  granted  by  deed,  all  ai-rears  are  secured 
by  the  same  deed.  They  do  not  lose  their  character  by  being  arrears  ;  and  it  is  for 
the  purpose  of  secui'ing  them,  that  the  remedies  are  given.  Accordingly  these  arrears 
are,  in  every  point  of  view,  to  be  considered  as  if  they  were  due  by  deed. 

It  is  established  by  one  of  the  cases  which  were  cited  in  the  argument,  that 
even  a  debt  by  simple  contract  cannot  be  discharged  by  parol ;  because  that,  as 
was  stated  by  Mr.  J.  Ashhurst  and  Mr.  J.  Buller,  is  nudum  pactum  (a),  a  fortiori,  a  debt 
of  the  present  description  cannot  be  discharged  in  that  way.  In  the  next  place, 
the  evidence  is  very  loose ;  and  the  general  admission  of  evidence  of  that  character 
would  be  very  dangerous,  and  might  lead  to  great  mischief.  Many  of  the  rules  of 
law  are  intended  for  the  purpose  of  excluding  such  testimony.  I  am  of  opinion, 
that  the  arrears  are  recoverable  notwithstanding  it.  If  this  testator  had  thought 
fit  to  give  a  release,  he  should  have  done  it  in  some  form  ;  and  however  strong  his 
intention  might  have  been,  it  must  miscarry  in  consequence  of  his  not  taking 
proper  measures  to  carry  it  into  efifect.  Then,  it  is  urged,  on  the  part  of  the  defen- 
dant, that  there  is  a  remedy  at  law.  In  answer  to  this,  Mr  Jervis  argued,  that  the 
plauitift'  had  no  legal  remedy,  and  that  the  power  [504]  of  distress  given  by  the  annuity 
deed  was  limited  to  the  duration  of  the  life  estates  of  the  two  original  annuitants,  and 
consequently  ceased  on  their  deaths.  Upon  looking  at  the  deed,  I  do  not  think  that 
to  be  the  true  construction  of  it.  The  power  of  distress  annexed  to  this  annuity  was 
the  same  as  that  before  reserved  to  the  hu.sband  and  wife,  or  either  of  them,  for 
reoovernig  their  respective  annuities.  Now,  the  first  power  given  to  the  husband  for 
that  purpose  was  certainly  limited  to  his  life,  but  the  second  was  not  so.  And  there- 
fore if  the  question  turned  upon  that,  I  should  think  that  by  the  provisions  of  the 
instrument  in  this  particular  case,  the  party  was  entitled  to  have  recourse  to  a  distress. 
In  addition  to  that,  I  think  it  possible  that  she  might  have  other  remedies  under  the 
statute  of  the  32  H.  8  (c.  37).     Executors  and  administrators  had  no  remedy  by  the 

(a)  Vide  2  T.  R.  27  and  28. 


MCUE.505.  SHARPLES   V.  SHAEPLES  211 

Common  Law  for  rents  of  any  description.  That  statute  gives  them  both  an  action 
of  debt,  and  a  distress,  under  certain  circumstances.  This  is  a  rent-charge,  and  I  do 
not  know  that  this  plaintiff  might  not  avail  herself  of  those  remedies.  Notwith- 
standing all  that,  I  think  that  this  bill  is  well  brought.  That  by  possibility  the 
plaintiff"  might  have  had  a  remedy  at  law,  is  no  answer  to  it.  The  effect  of  proceedings 
there  might  be  very  uncertain  ;  this  is  a  more  convenient  and  effectual  course,  and 
generally  in  practice  that  is  a  sufficient  ground  for  supporting  the  summary  jurisdiction 
of  this  Court.  I  apprehend  this  Court  has  a  right  to  raise  the  arrears  out  of  the  estate, 
if  necessary,  by  sale  or  mortgage.  The  charge  is  an  incumbrance  upon  the  estate,  and 
not  merely  a  demand  upon  the  owners  of  the  inheritance  :  and  bills  for  raising  the 
incumbrance  out  of  the  estate  are  very  usual.  In  The  Duke  of  Leeds  v.  The  Coi-pondion 
of  Xew  Radnor  (2  Brown's  Chancery  Cases  (pp.  338,  518)),  which  was  a  bill  for  a  fee 
farm  rent,  the  Master  of  the  Rolls  refused  the  equitiible  relief ;  but  [505]  the  Lord 
Chancellor  reversed  the  decree,  and  granted  it.  It  is  established  by  a  great  number  of 
I  ,i-:es.  even  the  most  unfavourable  to  equitable  relief,  such  as  those  of  quit-rents,  that 
V.  htiuver  the  least  difficulties  embarrass  the  legal  remedies,  the  Courts  of  Equity  inter- 
pose with  their  more  effectual  forms.  There  are  many  cases  to  that  eff'ect  mentioned 
in  The  Duke  of  Leeds  v.  The  Corporation  of  New  Radnor,  and  in  the  case  of  Pulteiiey  v. 
JJ'aircn,  in  the  6th  of  Vesey  Junior  (p.  73).  In  this  case,  I  should  do  mischief  to 
both  parties  by  sending  them  to  law.  The  only  remaining  ground  insisted  on  in 
arrest  of  a  decree,  was  the  statute  of  limitations.  On  that  point,  I  shall  only  refer  to 
the  case  of  Stackhonse  v.  Barnston.  That  was  much  considered  by  the  bar,  and  reasoned 
at  considerable  length  by  Sir  W.  Grant,  and  it  certainly  rules  this.  Therefore  I  think 
that  the  plaintiflf  must  have  a  decree. 

Decree  according  to  the  prayer  of  the  bill,  with  costs. 

End  of  Trinity  Term. 

[506]      .SITTJNG.S   AFTER   TRINITY   TeRM,    5TH   GeORGE   IV.      GrAY's   InN    HaLL. 

(Before  the  Lord  Chief  Baron.) 

James  Sharples  v.  Joseph  Sharples  and  Others.  Tuesday,  July  20th,  1824. 
—Generally  a  legatee  has  a  right  to  file  a  bill  that  an  account  may  be  taken  of 
the  testator's  estate,  with  the  sanction  of  oaths. — Where  a  party  in  that  character, 
and  also  as  creditor,  sued  the  co-executors  and  trustees,  his  administiatrix  (who 
had  revived  the  cause)  was  allowed  the  costs  of  suit,  notwithstanding  he,  as  a 
co-executor,  had  joined  in  proving  the  will,  and  an  inspection  of  the  accounts 
had  been  offered,  and  the  balance  of  the  personalty  was  greatly  in  favour  of  the 
defendants. — Plaintiff  liable  to  pay  additional  costs  (if  any),  caused  by  the 
unsupported  claim  as  a  creditor. — Costs  in  the  cause  refused,  as  between  solicitor 
and  client. 

[S.  C.  13  Price,  745.] 

The  suit  was  instituted  by  the  late  plaintiff  in  1818,  as  a  creditor,  and  also  as 
a  legatee,  against  the  co-executors  and  trustees,  and  the  other  persons  entitled  under 
the  will  of  his  father,  for  an  account  of  the  personal,  and  the  rents,  and  profits  of  the 
real  estate,  and  a  sale  of  the  latter.  On  his  decease,  it  was  revived  by  his  widow  and 
administratrix.  The  original  bill  stated,  that  the  plaintiff  was  entitled  under  the 
will  of  the  testator,  who  died  in  1808,  to  one-sixth  of  the  residue  of  his  estate  real 
and  personal ;  that  the  estate  was  indebted  to  him  in  the  amount  of  a  promissory  note 
for  1001.  made  and  delivered  to  him  by  the  testator  in  his  life  time ;  that  the  will  had 
been  duly  proved  by  testator's  widow,  his  son  Joseph,  and  plaintiff,  who  had  been 
appointed  executors  mth  another  defendant  who  did  not  act ;  but  that  the  two  first 
only,  or  one  of  them,  entered  into  possession,  or  receipt  of  the  rents  and  profits  of 
all  the  freehold  and  leasehold  estates,  and  got  in  the  personalty  to  an  amount  more 
than  sufficient  to  pay  the  debts,  funeral  and  testamentary  expences,  the  two  latter 
of  whi'.h,  and  the  greater  part  of  the  first,  had  been  satisfied,  leaving  a  considerable 
surplus  of  personal  effects.  It  also  stated  that  part  of  the  freehold  lands  had  been 
sold  [507]  in  1812,  the  whole  of  the  price  of  which  was  received  by  Henry  Sharpies, 
a  defendant ;  and  that  upon  the  death  of  the  widow  in  1813,  the  same  party,  who 
became  her  personal  representative,  entered  into,  and  subsequently  continued  in  the 
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occupation  of  all  the  real  estates  unsold,  or  the  receipts  of  the  rents  and  profits  ; 
and  that  he  and  his  sister  Mary  Sharpies,  another  defendant,  obtained  possession 
of  a  large  part  of  the  testator's  personal  efi'ects  which  had  remained  in  the  hands  of 
the  testatrix.  The  bill  further  stated  repeated  applications  to  Joseph  Sharpies  to 
concur  with  plaintiff  in  executing  the  trusts  of  the  will,  and  to  proceed  to  a  sale  of 
the  unsold  estates,  and  a  division  of  the  proceeds,  and  the  residue  of  the  personalty 
amongst  plaintiff  and  the  other  children  of  the  testator ;  and  charged  a  refusal. 

Defendant  Joseph  Sharpies,  by  his  answer  stated,  that  if  the  alleged  promissory 
note  ever  had  existed  (which  he  did  not  admit)  it  had  been  satisfied  by  the  testator : 
that  the  only  personal  estate  belonging  to  the  testator  at  the  time  of  his  death, 
consisted  of  household  goods,  and  furniture  specifically  bequeathed,  except  certain 
sums  of  money  due  from  the  plaintiff:  that  on  the  testator's  death  the  widow,  and 
on  her  death  defendants  H.  Sharpies  and  two  of  the  sisters  obtained,  and  continued 
in  the  use  of  the  goods  and  furniture,  with  the  consent  and  approbation  of  said 
defendant  and  plaintiff.  He  denied  that  any  part  of  the  debts,  testamentary  and 
funeral  expences,  had  been  discharged  out  of  the  personalty.  He  assigned  as  a 
reason  for  not  having  disposed  of  the  remainder  of  the  real  estates,  that  the  sums 
which  had  been  offered  for  them  were  greatly  under  their  value.  The  same  answer, 
and  that  of  Henry  Sharpies,  represented  that  the  widow  had  been  in  the  receipt 
of  the  rents  and  profits  of  the  real  estates  (undisposed  of)  up  to  her  decease ;  and 
that  all  the  rents  and  profits  thereof,  which  had  been  received  by  H.  S.,  had  been 
applied  for  the  joint  benefit  of  the  children.  The  two  [508]  answers  also  averred, 
frequent  offers  to  the  plaintiff  by  the  other  parties  to  inspect  the  accounts  of  the 
testator's  affairs. 

Witnesses  were  examined  on  the  part  of  the  plaintiff;  and  on  hearing  of  the 
original  cause  in  July  1821,  a  decree  was  made  (inter  alia)  for  taking  the  accounts 
of  the  personal  and  real  estates,  and  the  application  of  the  rents  and  profits,  and 
for  selling  the  residue  of  the  realty.  The  Master  certified  that  the  personal  estate 
not  specifically  bequeathed  was  21.  lis.  8d. ;  and  that  it  had  been  admitted  before 
him,  that  the  estate  of  the  widow  was  insolvent.  He  found  that  defendant  Joseph 
Sharpies  had  paid  in  discharge  of  funeral  expences,  debts,  &c.  in  administration  of 
the  personal  estate,  several  sums  amounting  to  20211.  13s.  Id.  :  and  that  there  was 
a  balance  due  to  him  on  that  account  of  18431.  15s.  Id.  :  that  there  was  a  surplus 
of  10091.  4s.  Id.  in  his  hands  in  respect  of  rents  and  profits:  that  to  enable  him  to 
pay  debts  and  other  charges  H.  S.  had  accounted  to  him  for  11201.  the  purchase 
money  of  the  lands  sold  in  1812;  and  that  he  was  indebted  to  the  estate  on  the 
general  account  in  a  sum  of  2851.  14s.  It  further  appeared  from  the  report,  that 
no  rents  and  profits  had  been  received  by  H.  Sharpies,  or  Mary  Sharpies,  since  the 
death  of  the  widow  :  that  the  testator  was  not  possessed  of  any  leasehold  estates  at 
his  decease  :  and  that  the  remaining  freehold  premises  had  been  sold,  and  the  produce 
paid  into  the  Bank. 

The  cause  now  coming  on  for  further  directions  on  the  report,  the  only  question 
raised  was  as  to  costs. 

Stephen  and  Roupell,  for  the  plaintifl,  submitted  that  he  in  common  with  the 
other  parties  was  entitled,  as  of  course,  to  have  his  costs  taxed,  and  paid  out  of  the 
fund  in  Court. 

Martin  and  Roots,  for  the  defendants,  insisted  that  it  [509]  was  not  a  universal 
rule  that  a  party  having  a  beneficial  interest  in  realty  and  personalty  under  a  will, 
and  a  consequent  right  to  institute  a  suit  for  an  account,  was  therefore  entitled  to 
the  costs  of  it.  He  might  be  deprived  of  his  general  right  by  his  own  conduct. 
In  this  ease,  the  original  plaintiff  had  so  disentitled  himself.  He  had  filed  the  bill 
in  the  double  chai'acter  of  a  creditor  and  a  legatee,  wantonly  and  unnecessarily. 
The  first  claim  he  must  have  known,  as  it  proved  to  be  groundless.  And  having 
for  some  time  acted  as  an  executor,  he  must  have  been  aware  that  the  account  was 
totally  unnecess;iry,  the  personal  property  being  of  very  little  value,  the  produce  of 
the  real  estate,  first  sold  being  stated  in  his  bill,  and  its  application  within  his  know- 
ledge, and  a  satisfactory  cause  being  given  for  delaying  the  sale  of  the  residue.  The 
defendants  had  been  guilty  of  no  laches,  or  misconduct  whatever,  and  had  in  no 
way  occasioned  the  proceedings.  They  had  always  offered  to  produce  their  accounts. 
The  personal  estate  was  found  to  be  largely  indebted  to  them,  and  therefore  the 
present  plaintiff;  who  had  continued  the  proceedings,  ought  to  be  visited  with  the 
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costs  of  the  enquiry  on  that  head.  In  a  case  before  the  Vice-Chancellor,  Chapman  v. 
Kndl,  exactly  in  point,  his  Honour  proceeded  upon  that  principle.  There  the  parties 
st'iod  in  the  same  relative  situation  as  here,  and  the  defendants,  the  executors,  had 
oti'ered  an  inspection  of  the  accounts.  The  report  shewed  that  nothing  was  due  from 
them  on  account  of  the  personal,  but  that  1161.  was  owing  by  them  on  account  of 
the  real  estate ;  and  on  the  hearing  for  further  directions,  his  Honour  directed  so 
much  of  the  defendants'  costs  as  was  occ;isioned  by  the  plaintift"  calling  for  an 
account,  to  be  paid  out  of  her  share  of  the  fund,  but  all  parties'  costs  relating  to  the 
real  estate  to  be  paid  out  of  the  whole  fund,  the  defendants'  costs  to  be  taxed  as 
between  solicitor  and  client.  The  plaintiff  therefore  should  be  compelled  to  pay  a 
similar  proportion  of  costs  to  the  defendants,  and  should  bear  her  own  costs. 

[510]  Lord  Chief  Earon.  Costs  are  very  much  in  the  discretion  of  the  Court, 
and  certainly  depend  very  much  upon  the  conduct  of  the  parties.  But  I  have 
a  strong  impression  that  the  plaintiff  in  this  cause  was  not  bound  to  receive,  and 
acquiesce  in,  the  mere  unsupported  statement  of  the  parties  on  the  other  side ;  but 
that  he  had  a  right  to  have  an  account  of  the  estate  taken  with  the  sanction  of 
oaths,  and  all  the  other  guards  against  deception  which  a  Court  of  Equity  can  supply. 
And  even  if  the  circumsfcinces  be  as  they  are  represented,  it  appears  to  me  that 
his  costs  should  come  out  of  the  fund  in  Court.  I  think  the  defendants'  argument 
goes  the  length  of  saying,  that  if  a  party  situated  like  the  plaintiff,  applies  to  a  Court 
of  Equity  after  the  opposite  party  has  offered  an  inspection  of  the  accounts,  he  does 
it  at  the  hazard  that  he  shall  be  subjected  to  costs.  I  have  never  understood  that 
to  be  the  rule ;  and  I  think  if  such  had  been  the  rule,  it  would  have  met  one 
incessantly.  Now  I  should  be  unwilling  to  act  upon  an}'  case  in  contradiction 
to  all  theory  and  principle  up  to  that  time.  With  respect  to  the  case  which  has 
been  cited,  I  dare  say  that  there  were  particular  circumstances  in  it  which  I  have 
not  heard.  Therefore  I  see  no  reason  to  refuse  the  plaintift"s  costs  as  a  legatee : 
but  if  any  of  the  costs  have  been  occasioned  by  his  claiming  as  a  creditor,  I  think 
that  not  only  he,  or  his  representative,  should  not  be  allowed  those,  but  that  they 
should  pay  them  to  the  defendants.  But  my  opinion  is,  that  no  separate  costs  have 
been  occ;isioned  through  that  cause  ;  or  if  there  have  been  any,  that  they  are  so 
small  as  not  to  be  worth  the  trouble  of  separating.  However,  1  do  not  comprehend 
upon  what  ground  the  costs  are  asked  as  between  attorney  and  client,  and  I  will  not 
grant  them  to  that  extent. 

Koupell  observed  that  the  answer  had  set  up  a  counter-claim  against  the  defen- 
dants' claim  as  a  creditor,  but  that  [511]  no  additional  expence  whatever  had  been 
produced  by  either. 

The  decree  directed  a  reference  to  the  Master  to  tax  all  parties  their  costs ;  the 
costs  of  the  plaintiff,  when  so  taxed,  to  be  paid  to  his  solicitor  by  the  Accountant 
General,  out  of  the  sum  in  the  Bank  to  the  credit  of  the  cause.(a) 

Newham  v.  May.  July  21st,  1824. — The  jurisdiction  exercised  by  a  Court  of  Equity 
in  granting  compensation,  is  only  ancillary  to  its  authority  to  enforce  a  specific 
performance  of  contracts. — Bill  for  compensation  exclusively,  the  agreement 
having  been  executed,  dismissed  on  that  ground,  and  deficiency  of  evidence. 

[S.  C.  13  Price,  749.     Discussed,  Joliffe  v.  Baker,  1883,  11  Q.  B.  D.  267.] 

The  bill  prayed  that  the  defendant  might  be  ordered  to  refund  and  pay  to  the 
plaintiff  a  fair  and  reasonable  compensation  in  respect  of  the  difference  between  the 
amount  of  the  net  rent,  as  represented  to  the  plaintiff,  at  the  time  he  entered  into  an 
agreement  to  purchase  certain  premises  which  had  been  purchased  by  him  of  the 
defendant,  and  the  net  rent  at  which  said  premises  were  then  actually  let,  after 
making  such  deductions  as  were  chargeable  on  the  landlord ;  and  that  it  might  be 
ascertained  under  the  directions  of  the  Court,  what  sum  ought  to  be  refunded  and  paid 
for  such  compen-sation,  &c. 

The  bill  stated  the  following  case.  Defendant  in  August  1820,  employed  one 
W.  B.  Wiggins,  a  broker,  to  sell  six  freehold  houses,  of  which  he  was  seised  at  Mile 
End,  Old  Town,  then  in  the  occupation  of  yearly  tenants,  and  made  a  verbal  statement 

(a)  Vide  Harrison's  Chan.  Pract.  2,  458,  Sth  ed.     Madd.  Pract.  2,  557,  2d  ed. 
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to  him  of  the  particulars  of  the  rental,  which  was  reduced  to  writing  by  Wiggins,  and 
approved  of  by  the  defendant,  and  represented  the  sum  of  the  net  annual  rent  at  1101. 
Plaintiff'  having  entered  into  a  treaty  with  Wiggins,  had  a  paper  writing  to  the  effect 
mentioned  delivered  to  him  by  that  person  as  the  defendant's  agent,  and  a  corre- 
spondent entry  in  his  books  exhi-[512]-bited  ;  and  on  the  faith  of  these,  and  conversa- 
tions held  both  with  him  and  the  defendant  himself,  made  an  agreement  on  the  1st  of 
September,  1820,  to  purchase  the  tenements  for  12251.,  which  was  completed  in  the 
November  ensuing,  by  the  execution  of  the  conveyance  and  the  payment  of  the 
purchase  money.  But  when  plaintiff  applied  to  the  tenants,  (of  whom  he  had  made 
no  previous  enquiries,)  for  the  first  half-year's  rents  due,  he  discovered  that  both  the 
rents,  and  the  outgoings  chargeable  upon  the  landlord,  had  been  misrepresented  and 
overstated,  and  that  in  consequence  the  net  rental  only  amounted  to  891.  5s.,  or 
thereabouts. 

The  bill  charged  that  defendant  had  paid  Wiggins  his  commission  on  the  sale  as 
his  agent,  or  broker  :  and  that  he  refused  to  make  plaintiff  any  compensation. 

The  defendant  by  his  answer,  stated  that  being  a  builder  and  surveyor,  he  had 
been  applied  to,  in  the  first  instance,  bv  the  partner  of  Wiggins,  to  know  whether  he 
had  any  houses  to  let ;  and  that  Wiggins  subsequently  made  enquiries  on  the  same 
subject :  that  on  the  1st  of  September,  1820,  the  latter  introduced  the  plaintiff'  to  him, 
upon  which  the  plaintiff  accompanied  him  (defendant)  to  the  houses  in  question,  and 
viewed  and  examined  them,  and  enquired  the  particulars  and  rentals  thereof  of  several 
of  the  tenants  :  but  neither  desired,  noi'  received  any  information  on  these  points 
from  him  :  that  having  then  agreed  on  the  price,  they  went  together  to  defendant's 
solicitor,  who  made  a  memorandum  of  the  agreement,  which  was  signed  by  both 
parties.  The  memorandum  was  set  out,  and  was  silent  as  to  the  rents.  The  defen- 
dant denied  having  made  any  verbal  or  written  statement  to  AViggins  concerning  the 
rents  :  or  that  he  had  employed  Wiggins  as  his  agent ;  or  that  Wiggins  had  acted  in 
that  capacity  with  plaintiff';  or  that  he  had  paid  him  any  commission,  otherwise  than 
that  he  gave  him  the  sura  of  201.  as  a  present  to  his  partner,  which  was  customary. 
He  further  denied  that  any  fraud  [513]  had  been  practised  upon  the  plaintiff",  and  he 
claimed  the  same  benefit  against  the  bill  as  if  he  had  demurred. 

The  plaintifl[",  by  way  of  replication,  said  that  the  defendant's  answer  was  untrue, 
.  uncertain,  and  insufficient  in  law  to  be  replied  to,  &c. 

Both  parties  went  into  evidence  in  support  of  their  respective  cases,  but  Wiggins 
was  the  only  witness  who  proved  the  fact  of  agency.  His  depositions  corroborated 
all  the  substantial  statements  of  the  bill.  He  also  deposed  that  in  the  course  of  a  con- 
versation, which  took  place  between  the  parties  to  the  suit  at  his  office  on  the  same 
day,  but  before  the  agreement  had  been  entered  into,  in  the  presence  of  a  Mr. 
Johnson,  a  friend  of  the  plaintiff,  the  defendant  represented  the  net  rental  at  about 
1101.  a  year.     Johnson  was  not  examined. 

The  cause  now  came  on  for  hearing. 

Martin,  H.  and  Moore,  J.  for  the  plaintiflF. 

The  plaintiff's  case  must  depend  very  much  on  the  fact,  whether  Wiggins  acted  as 
his  agent,  or  not  AViggins's  evidence  demonstrates  that  he  did  sustain  that  character, 
and  establishes  all  the  material  charges  in  the  bill.  It  is  clear  that  a  premeditated 
fraud  was  committed  by  the  defendant,  whereby  the  plaintiff  has  suffered  a  loss  equal 
to  one-fifth,  oi-  one-sixth  of  the  whole  consideration  money  It  is  a  principle,  and 
within  tiie  province  of  a  Court  of  Equity,  to  correct  and  redress  frauds  of  this  descrip- 
t  on.  The  plaintiff"  is  therefore  entitled  to  a  reference  to  the  Master,  with  a  view  to  an 
allowance  between  the  represented  and  the  real  rents. 

Wakefield  and  Theobald,  for  the  defendant. 

There  is  no  precedent  for  bringing  such  a  case  as  the  present  into  a  Court  of 
Equity  :  no  former  instance  of  filing  a  bill  merely  and  exclusively  for  compensation. 
Where  the  Court  has  already  acquired  jurisdiction  over  a  [514]  suit  by  a  prayer  for 
specific  performance  of  an  unexecuted  agreement,  there,  and  there  only,  it  has,  in 
certain  instances,  given  the  relief  of  compensation  as  ancillary  to  its  other,  and  proper 
jurisdiction.  But  where  the  agreement  tias  been  executed,  it  possesses  no  such  juris- 
diction. The  first  of  the  only  two  cases  at  all  resembling  this,  is  Denton  v.  Sfeivart 
(1  Cox._  258.  17  Ves.  276,  note  (h)),  in  which  Lord  Kenyon,  the  then  Master  of  the 
Rolls,  did  direct  an  enquiry  by  the  Master  into  the  damages  sustained  by  the  plaintiff, 
through  the  defendant's  non-performance  of  his  agreement.     But  that  was  a  bill  for 
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specific  performance.  That  case  was  followed  most  reluctantly  by  Sir  W.  Grant, 
in  Greenawai/  v.  Adams  (12  Ves.  395).  His  Honour  said  he  doubted  its  principle,  but 
that  notwithstanding,  in  a  case  precisely  the  same  as  that,  he  should  yield  his  doubts 
to  the  authority  of  Lord  Kenyon,  and  would  follow  the  same  course  his  Lordship  had 
taken.  Unless  the  case  before  the  Court  therefore  bears  the  same  resemblance  to 
Denton  v.  Steimrt  as  Greenuway  v.  Adams  did,  the  last  decision  can  weigh  nothing 
in  its  favour.  But  it  does  not ;  for  in  Greenaway  v.  Adams  also  the  contract  was 
unexecuted,  and  the  bill  prayed  a  specific  performance  in  the  alternative.  In  another 
case,  Girillim  v.  S/one  (14  Ves.  128)  where  the  bill  was  to  have  a  contract  delivered  up 
on  the  ground  of  defective  title,  f<ud  for  compensation  for  the  injury  to  the  plaintiff 
by  the  failure  of  the  contract.  Sir  W.  Grant  made  a  decree  pursuant  to  the  first  object 
of  the  bill,  but  refused  the  enquiry  before  the  Master,  obser\ing  an  action  was  more 
proper.  Then  came  the  case  of  'I'odd  v.  Gee  (17  Ves.  273),  in  which  Sir  S.  Komilly 
furnished  the  Lord  Chancellor  with  a  correct  note  of  Denton  v.  Steicart,  explaining  the 
reason  why  the  decree  in  that  suit  had  been  submitted  to.  On  that  occasion  Lord 
Eldon  expressed  himself  in  these  terms :  "  As  to  the  merits,  I  should  be  inclined  to 
support  [515]  the  whole  course  of  previous  authority  against  Denton  v.  Stewart ;  not 
being  aware  that  this  Court  would  give  relief  in  the  shape  of  damages,  which  is  very 
different  from  giving  compensation  out  of  the  purchase  money."  And  eventually  he 
over-ruled  Lord  Kenyon's  decision,  stating,  that  generally  a  plaintiff  must  take  his 
remedy  for  damages  at  law.(rt)  Here,  as  the  plaintiff  does  not  desire  to  rescind  the 
contract,  he  should  have  gone  into  a  Court  of  Law,  where  his  remedy,  if  he  has  any, 
lies.  It  is  laid  down  in  Comyn's  Digest,(6)  that  "if  a  man  sell  land,  affirming  the 
rent  to  be  so  much,  when  it  is  not,"  an  action  upon  the  case  for  a  deceit  will  lie ;  and 
it  is  the  province  of  a  jury  to  decide  on  the  alleged  agency  of  Wiggins.  But  in 
truth,  no  sufficient  case  has  been  made  out  for  either  tribunal,  because  it  depends 
upon  the  testimony  of  Wiggins,  who  had  a  great  interest  at  stake;  because  if  his 
representations  were  not  true,  he  himself  would  be  answerable.  Johnson,  who  was 
disinterested,  ought  to  have  been  examined.  Therefore  if  the  argument  on  the 
general  principle  were  erroneous,  still  the  Court  cannot  gi'ant  relief,  but  must  dismiss 
the  bill. 

In  answer  to  a  question  from  the  Chief  Baron,  plaintiff's  counsel  said  they  had  not 
objected  to  Wiggins's  depositions  being  read,  conceiving  the  objection  to  go  rather  to 
his  credit  than  his  competency. 

Martin,  H.  in  reply,  contended  that  Wiggins's  testimony  ought  to  be  perfectly 
unsuspected  ;  and  that  the  bill  might  be  supported  on  principle.  Fraud  was  one  of 
the  fittest  ol)jects  of  the  jurisdiction  of  a  Court  of  Equity,  and  it  did  not  follow  that 
that  was  displaced  by  the  party's  having  an  action  at  law.(c)  But  he  admitted  that 
he  was  not  aware  of  any  case  in  point. 

[516]  Lord  Chief  Baron.  If  I  thought  that  this  turned  wholly  upon  the  general 
question,  I  should  take  some  time  to  consider  it :  but  it  does  not.  Assuming  it  to  be 
a  case  of  fraud,  it  has  been  urged  at  the  bar,  that  it  is  a  proper  subject  for  the  inter- 
position of  the  Court.  But  it  is  not  in  every  case  of  fraud  that  a  Court  of  Equity 
gives  relief.  The  jurisdiction  which  a  Court  of  Equity  exercises  in  granting  compen- 
sation is,  I  apprehend,  only  incidental  and  ancillary  to  that  jurisdiction  which  it 
possesses  in  giving  relief  by  enforcing  a  specific  performance  of  contracts  in  matters 
of  freehold.  All  the  cases  which  have  hitherto  occurred  have  been  of  that  nature. 
Now,  certainly  when  the  thing  contracted  for  has  been  executed,  that  takes  the  matter 
out  of  the  common  case,  and  biings  it  to  the  dry  question  of  a  mone}^  demand.  But 
this  case  does  not  depend  upon  that  principle  merely,  but  also  upon  the  want  of 
e\'idence.  The  imputed  fraud  rests  entirely  upon  the  evidence  of  Wiggins,  upon 
which  I  cannot  help  entertaining  doubts.  I  am  not  sure  that  he  is  a  competent  witness. 
I  have  understood,  that  in  Courts  of  Law,  when  a  particular  line  of  testimony  would 
raise  up  a  claim  against  a  witness,  that  circumstance  rendered  him  incompetent.  The 
common  criterion  is,  that  the  verdict  can  be  used  for,  or  against  him ;  but  I  think 
there  have  been  cases  where  a  witness  has  been  held  disqualified,  though  the  verdict 

(a)  Vide  Madd.  Pract.,  1,  440,  2d  ed. 

(b)  Com.  Dig.  "Action  upon  the  case  for  deceit  "  (A.  8),  R.  1.  Sid.  146,  1  Lev. 
102,  R. 

(c)  Vide  Ld.  Redesdale's  Treat.  109,  110,  2d  ed. 
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could  not  be  used  against  him,  on  the  ground  that  evidence  different  from  what  he 
had  given  would  establish  a  right  against  himself.  But  taking  him  to  be  competent, 
he  is  only  one  witness,  and  not  uncontradicted.  With  respect  to  the  201.,  the  defen- 
dant admits  having  given  it  to  that  person,  but  he  insists  that  it  was  a  present,  and 
purely  voluntary  :  now  you  must  take  the  admission  as  it  is  given,  and  that  is  the 
onlv  way  in  which  you  can  refer  to  that  passage  in  the  answer.  The  case  therefore 
rests  almost  entirely  upon  the  evidence  of  Wiggins,  and  that  is  contradicted  by  the 
answer  of  the  defendant  himself.  [517]  Under  all  these  circumstances,  I  do  not 
think  I  should  make  a  decree  founded  upon  this  charge  of  fraud,  especially  as  I  should 
think  that  this  plaintiff  would  have  a  remedy  at  law,  if  his  complaint  were  founded  in 
justice.(a)  Therefore  I  shall  dismiss  the  bill,  but  without  costs. 
Bill  dismissed  without  costs. 

(Before  the  Lord  Chief  Baron,  Mr.  Baron  Graham,  and  Mr.  Baron  Hullock.) 

Scott,  Clerk,  v.  Carter.  Gray's  Inn  Hall.  July  22d,  1824. — To  obtain  leave  to 
withdraw  a  replication  and  amend  a  bill,  after  an  order  to  dismiss  it  for  want  of 
prosecution,  the  proposed  amendments  must  be  previously  stated  to  the  Court. 

[S.  C.  13  Price,  753.] 

Whitmarsh  moved  upon  notice,  that  the  plaintiff  in  this  cause,  which  was  a  vicar's 
bill  for  tithes,  might  be  at  liberty  to  withdraw  his  replication,  and  amend  his  bill  on 
payment  of  the  usual  costs. 

Boteler  opposed  the  motion,  on  the  ground  that  an  order  had  been  obtained  in 
Easter  term  to  dismiss  the  bill  for  want  of  prosecution,  and  that  the  practice  of  this 
Court  requires  the  plaintiff  to  lay  special  grounds  of  amendment  in  such  circumstances. 

Graham,  B.  Amendments  generally  will  not  do,  they  may  go  to  gieat  extent. 
I  believe  the  practice  requires  that  the  amendments  should  be  stated. 

Whitmarsh  then  stated  the  amendments  proposed  : 

And  the  Court  granted  the  motion  on  payment  of  the  usual  costs,  and  the  costs 
of  the  application. 

[518]  Re  Jackman's  Land-Tax.  Ex  parte  Sparkes.  July  22d,  1824.— The 
Court  will  not  declare  the  land-tax  on  an  estate  to  have  been  redeemed,  merely 
for  the  benefit  of  a  trustee  for  sale,  and  to  supply  an  alleged  defect  of  title, 
although  such  redemption  has  in  fact  taken  place. 

By  a  contract,  dated  November  22,  1798,  John  Jackman  agreed  to  purchase  of 
two  of  the  Commissioners  for  the  sale  of  land  tax,  all  the  land-tax  charged  on  a 
messuage  and  farm  in  Devonshire,  then  his  property,  for  the  sum  of  1691.  5s.  6|d.,  31. 
per  cent.  Bank  annuities  consolidated,  payable  on  or  before  the  1st  May  1799  ;  which 
sum  was  paid  into  the  Bank  on  the  21st  of  that  month.  In  1821  J.  J.  conveyed  all 
his  estate  and  effects  to  Jo.seph  Sparkes,  and  another  trustee  (since  deceased)  for  sale, 
for  the  benefit  of  his  creditors ;  and  the  surviving  trustee  contracted  with  one  John 
Tuckett  for  the  sale  to  him  of  the  fee  simple  of  the  messuage  and  farm,  exonerated 
from  the  payment  of  land-tax  However,  an  objection  was  taken  by  J.  T.  to  the  title, 
on  account  of  the  redemption-money  not  having  been  paid  on  or  before  the  day  stipu- 
lated, viz.  1st  May  1799,  and  he  refused  to  complete  the  agreement. 

Dovvling,  for  the  purpose  of  supplying  the  alleged  defect  of  title,  moved,  upon  a 
petition  embodying  those  facts,  and  authenticated  copies  from  the  Registry  in  the 
Tax-Office  of  the  certificates  of  the  contract  for  redemption,  and  of  the  tax  charged, 
and  also  of  the  receipt  of  the  consideration  by  one  of  the  cashiers  of  the  Bank,  that 
the  Court  would  certify  or  declare,  that  the  payment  of  that  sum  had  been  accepted 
in  performance  of  the  contract  for  redemption,  notwithstanding  it  was  not  paid  within 
the  time  agreed  on.  He  submitted  that  the  Court  possessed  authority  to  make  the 
desired  declaration  by  the  equity  of  the  stat.  42  G.  3,  c.  116,  and  of  the  169th  section 
in  particular,  which  empowered  it  to  grant  relief  on  forfeitures  of  contract  for  redemp- 
tion or  purchase. 


(a)  Vide  Mr.  Fonblanque's  Treatise  of  Equity,  5th  ed.  122. 
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[519]  But  the  Court  said,  that  that  clause  did  not  applj'  to  the  case  ;  and  though 
it  was  of  opinion  that  the  redemption  had  been  completed,  and  that  the  title  was 
good,  it  declined  to  certify  to  that  effect,  and 

Eefused  the  application. 

(Before  the  Lord  Chief  Baron.) 

Nathan  Kyle  v.  Ralph  Swindells.  John  Ryle  and  Others  v.  Brown  and 
Wife.  July  ■20th,  23d,  1824. — It  is  incumbent  on  a  purchaser  of  his  rever- 
sionary interest,  from  a  person  in  the  situation  of  an  expectant  heir,  seeking  a 
specific  performance  of  the  contract,  to  make  out  a  case  of  adequacy  of  considera- 
tion.— Therefore,  where  the  terms  were  very  favourable  to  the  vendee,  and  the 
parties  were  not  generalh'  on  an  equal  footing,  although  alleged  intoxication, 
and  imposition  at  transacting  the  agreement  w-ere  disproved,  bill  for  the  purpose 
mentioned  dismissed  without  costs. 

[S.  C.  13  Price,  758.] 

The  original  bill  in  this  cause  was  brought  in  August  1810,  for  the  specific  per- 
formance of  an  agreement  for  the  sale  to  plaintiff  of  the  defendant's  reversion  of  eight- 
twelfths  of  an  estate  in  fee  simple,  and  was  amended  in  1815.  The  plaintiff  having 
died  in  August  1816,  a  bill  of  revivor  and  supplement  was  filed  by  bis  devisees  and 
executors  in  March  1817  ;  and  the  defendant  having  died  in  October  1818,  a  second 
bill  of  the  same  description  was  tiled  in  May  1819,  against  his  widow  and  devisee. 
One  of  the  female  plaintiffs  having  subsequently  been  married,  and  the  defendant 
last-named  having  intermairied  with  Benjamin  Brown,  a  bill  of  revivor  was  filed 
against  those  two  parties  in  November  1822,  praying  the  same  relief  as  the  original 
plaintiff  was  entitled  to. 

By  the  articles  of  agreement,  dated  the  6th  of  July,  1809,  Ralph  Swindells, 
publican,  in  consideration  of  the  sum  of  301.  in  hand  to  him  paid,  and  of  the  sum  of 
7701.  to  be  paid  to  him  as  thereinafter  mentioned,  for  himself,  his  heirs  and  assigns, 
promised  and  agreed  that  he,  K.  Swindells,  his  heirs  or  assigns  would,  on  or  before 
the  6th  of  August  then  next,  convey  to  Nathan  Ryle,  his  heirs  [520]  and  assigns  for 
ever,  or  to  whom  he  or  they  should  appoint,  by  such  conveyances  and  assurances  as 
they  should  think  fit,  eight  equal  undivided  twelfth  parts  or  shares  (the  whole  into 
twelve  parts  to  be  divided)  of  a  certain  messuage  and  premises  situate  at  Bredbury 
in  the  county  of  Chester,  and  all  the  estate  and  interest  of  him  R.  .Swindells,  his  heirs 
and  assigns  therein,  subject  only  to  the  life  interest  of  William  Swindells,  his  father : 
and  N.  Ryle,  in  consideration  of  the  premises,  agreed  to  pay  to  Swindells,  his  heirs  or 
assigns,  the  said  sum  of  7701.  on  having  such  conveyance  made  as  aforesaid,  Swindells 
to  pay  151.  towards  the  expence  of  the  conveyance,  and  the  remainder  to  be  paid  by 
Ryle ;  but  a  fine  or  recovery,  if  necessary,  to  be  at  the  expence  of  Swindells.  And 
it  was  further  agreed  between  the  parties,  that  the  sum  of  2001.,  part  of  the  purchase- 
money,  should  be  left  in  the  hands  of  Ryle,  his  heirs  or  assigns  ;  and  in  case  he  or 
they  should  at  any  time  thereafter,  purchase  all,  or  any  of  the  remaining  four  shares 
of  the  premises,  and  the  purchase-money  of  each  share  should  amount  to  more  than 
1001.  each,  such  part  above  1001.  should  be  paid  out  of  the  said  sum  of  2001. ;  he  Ryle, 
his  heirs  or  assigns  paying  to  Swindells,  his  executors,  &c.  lawful  interest  for  the  said 
2001.  until  such  purchase  should  take  place  ;  and  in  case  the  purchase-money  should 
not  exceed  1001.  each  share  for  the  remaining  four,  the  said  2001.,  or  so  much  thereof 
as  should  remain,  after  making  good  any  .surplus  of  puichase-money,  should  be  paid 
to  Swindells,  his  executors,  &c. 

The  defendant's  father  died  in  May  1814,  and  defendant's  interest  thereby  became 
vested  in  possession. 

The  original  bill  stated  that  the  plaintiff  had  been  at  all  times  ready  to  pei-form 
his  part  of  the  agreement,  and  had  frequently  applied  to  the  defendant  to  execute 
the  proper  conveyances. 

Swindells,  by  his  answer  put  in  in  1815,  alleged,  that  in  July  1809,  the  estate  (to 
a  reversionary  interest  in  eight-[521]-twelfths  of  which  he  was  entitled  in  fee  under 
the  marriage  settlement  of  his  father  and  mother),  was  worth  to  be  let  1401.  per 
annum,  and  that  his  father  was  above  sixty-nine  years  of  age,  and  very  infirm,  and 
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unlikely  to  live,  and  his  own  interest  in  the  premises  was  of  the  value  of  22001.  at 
least.  And  be  was  at  that  time  in  very  indigent  circumstances,  and  greatly  distressed 
for  money,  and  owing  to  long-continued  ill  health,  in  a  very  infirm  state  of  body  and 
mind  ;  and  finding  it  necessary  to  procure  a  loan  of  money,  he  applied  to  a  son  of 
Ryle  for  that  purpose,  whereupon  he  was  sent  for  by  Eyle,  and  promised  a  loan  of 
301.,  and  directed  to  go  to  the  oflSce  of  his  (Kyle's)  solicitor  in  Stockport  in  order  to 
give  a  security.  He  further  represented  that  on  going  to  that  place,  he  found  Ryle 
there,  and  the  agreement  drawn  up,  and  that  he  signed  it  at  Kyle's  request,  without 
reading  it,  or  hearing  it  read  or  explained,  believing  it  only  intended  to  secure  the 
re-paj'raent  of  the  301 ,  and  being  wholly  ignorant  of  its  effect,  and  of  the  value  of 
the  estate,  and  his  interest  therein  ;  that  on  discovering  the  nature  of  the  transaction 
he  ofl'ered  to  return  the  301.,  and  requested  Ryle  to  deliver  up  the  agreement,  which 
was  refused.  He  denied  that  Kyle  had  been  at  all  times  ready  to  perform  his  part 
of  the  agreement,  and  expressed  his  belief  that  he  had  purposely  abstained  from  a 
performance  during  the  life-time  of  his  (Swindell's)  father,  in  which  period  alone  he 
(S.)  could  have  derived  any  advantage  from  it ;  and  submitted,  that  the  agreement 
ought  not  to  be  carried  into  execution. 

Ryle,  by  the  amendments,  denied  all  fraud  ;  charged  that  the  proposal  to  sell  came 
from  Swindells ;  that  the  agreement  had  been  prepared  from  instructions  given  by 
Swindells  to  a  solicitor  who  had  previously  acted  in  that  capacity  for  both  parties, 
and  that  it  was  read  over,  and  the  nature  and  contents  of  it  fully  explained  to  him 
by  the  solicitor;  that  he  was  acquainted  with  the  value  of  his  shares  in  the  estate; 
that  the  whole  premises  never  let  for  [522]  more  than  a  rack-rent  of  991.  15s.,  and 
were  subject  to  a  chief-rent  of  151.,  and  a  legal  claim  of  one  J.  A.  in  respect  of  the 
mines  ;  that  on  the  5th  of  August,  1809,  he  lodged  5701.,  the  remainder  of  the 
purchase-money  payable,  in  the  hands  of  Messrs.  Jones  and  Co.  of  Manchester, 
bankers,  for  the  defendant,  on  the  completion  of  the  purchase,  where  it  still  remained  : 
and  that  he  had  given  a  fair  consideration,  &c. 

Swindells,  by  his  answer  to  the  amendments,  averred,  that  at  the  time  the  instruc- 
tions (which,  according  to  his  recollection,  proceeded  from  Ryle)  had  been  given,  he 
was  in  a  state  of  intoxication  through  drinking  in  the  company  of  Ryle,  and  that  he 
did  not  suspect  or  understand  their  object,  although  he  admitted  his  consent,  and 
that  the  agreement  had  been  read  over  to  him. 

The  testimony  of  the  solicitor  went  fully  to  corroborate  the  allegations  of  Ryle 
as  to  the  fairness  of  the  transaction  :  the  lodgment  of  the  5701.  :  the  circumstances 
under  which  the  agreement  had  been  prepared  and  signed,  and  to  shew  that  Swindells 
had  been  aware  of  what  he  was  doing  and  capable  of  taking  care  of  his  interest,  and 
of  making  a  bargain  :  and  that  in  the  year  1812,  he  had  made  two  conditional  ofl'ers 
to  execute  the  agreement.  The  plaintiffs  examined  eight  or  nine  other  witnesses, 
who  spoke  to  Swindells  having  been  in  a  good  state  of  health,  and  competent  to  the 
management  of  his  affairs,  and  aware  of  the  value  of  his  interest  in  the  estate  in  1809, 
and  to  his  having  resolved,  and  previously  endeavoured  to  dispose  of  it.  One  person 
swore  that  he  had  heard  him  say  he  had  sold  his  shares.  Several  of  the  witnesses, 
who  were  farmers,  or  in  a  similar  situation  of  life,  estimated  the  value  of  the  reversion 
of  the  whole  of  the  estate,  expectant  on  the  death  of  the  father,  who  was  stated  to 
be  of  the  age  of  70  or  72,  in  July  1809,  at  12001,,  13001.,  14001.,  or  U301.,  calculating 
the  father's  life-interest  to  be  worth  from  nine  or  ten  to  fifteen  years'  purchase,  at 
[523]  891.  or  901.  a  year,  and  making  a  further  deduction  in  computing  the  value  of 
the  defendant's  portion,  on  account  of  the  manner  in  which  it  was  circumstanced. 

The  general  effect  of  a  great  mass  of  evidence  given  on  the  other  side  was,  that 
Swindells  was  extremely  poor,  uneducated,  illiterate,  and  of  a  very  weak  understanding, 
subject,  throughout  the  year  1809,  to  habitual,  and  almost  continual  intoxication; 
and,  independently  of  that  habit,  incapable  of  comprehending  any  agreement  for,  or 
managing  thi:  sale  of  any  real  estate,  without  advice  and  assistance  :  that  at  the  time 
of  the  agreement  his  fathei-  was  a  very  bad  life,  in  consequence  of  great  indigence  and 
wretchedness  of  living,  being  obliged  to  sleep  on  straw  in  a  low  hovel,  and  frequently 
destitute  of  the  common  necessaries  of  life  :  that  in  1809  the  annual  value  of  the  entire 
premises  to  be  let  was  1411.,  or  at  the  lowest  1201.,  the  father's  life  interest  worth 
only  four  or  five  years'  purchase,  and  the  son's  reversionary  interest  worth  at  the 
highest  valuation  23511.,  and  at  the  lowest  15001.  A  witness  who  had  been  a  clerk 
to  the  solicitor,  gave  evidence  with  respect  to  the  state  of  inebriety  of  Swindells  at 


M'CLE.  524.  RYLE    V.  SWINDELLS  219 

the  time  of  entering  into  the  agreement,  in  some  degree  contradictory  to  that  of  his 
employer. 

Martin,  H.  and  Spence  for  the  plaintiffs. 

The  performance  of  the  agreement  is  resisted  upon  two  grounds.  1st.  That  the 
vendor  was  not  in  that  state,  at  the  time  he  entered  into  it,  which  would  enable  him 
to  understand  what  he  was  doing,  and  that  he  was  imposed  upon,  and  entrapped  into 
an  act  which  he  did  not  intend  :  all  that  part  of  the  defence  is  completely  answered, 
and  disposed  of  by  the  evidence  of  the  highly  respectable  solicitor  who  drew  the 
instrument,  and  to  whom  no  cross  interrogator}'  was  put,  and  that  of  another  person 
who  heard  Swindells  say  he  had  actually  sold  his  interest.  The  other  ground  is,  that 
the  price  was  inadequate.  Now,  mere  in-[524]-adequacy  of  price  is  not  a  reason  for 
exempting  from  the  obligation  of  executing  the  contract,  unless  it  be  so  grossly 
inadequate  as  to  evidence  fraud  (Gwpme  v.  Heaton  (1  I3ro.  C.  C.  1,  vide  pp.  5  &  8))  and 
that  is  disproved  here,  as  well  by  the  testimony  of  the  solicitor,  as  that  of  a  number 
of  individuals  perfect!}'  acquainted  with  all  the  circumstances  of  the  property. 

Jervis  and  Koe  for  the  defendants. 

The  plaintiffs  must  go  into  a  Court  of  Law  for  a  remedy,  if  they  have  any.  The 
performance  of  this  bargain  ought  not  to  be  enforced  in  equity,  for  a  more  catching 
one  cannot  well  be  imagined.  It  was  concluded  with  a  man,  unassisted  by  an}'  advice, 
who  was  incapacitated  by  mental  imbecility,  and  habitual  inebriety,  from  conducting 
a  sale,  or  taking  care  of  his  own  interests  in  any  way,  and  who  was  ignorant  of  what 
he  was  doing  at  the  time  from  actual  intoxication,  as  is  proved  by  the  clerk.  Cooke  v. 
Clai/worth  (18  Ves.  12).  Butler  v.  MuhihUl  (1  Bligh,  137).  With  respect  to  the 
consideration,  it  is  not  pretended  that  any  proper  valuation  of  the  property  was  made 
by  a  person  competent  to  it.  The  nominal  price  8001.  was  under  the  full  value  of  the 
vendor's  interest ;  but  the  real  consideration  did  not  amount  to  that,  for  it  was  a 
matter  of  absolute  uncertiiinty  whether  he  should  ever  receive  2001.  of  it.  The  whole 
of  the  purchase-money  has  to  this  day  been  kept  back  except  301.  This  vendor  was 
incompetent  to  enter  into  a  contract  to  bind  him,  being  in  the  situation  of  an  expectant 
heir  dealing  for  his  expectancy  during  his  father's  life,  and  not  on  an  equal  footing 
with  the  other  contracting  party.  Peacock  v.  Evans  (16  Ves.  512,  vide  514  &  515).  It 
is  incumbent  on  the  purchaser  of  such  property  from  an  expectant  heir,  to  make  out 
that  he  has  given  the  full  value  for  it.  Coles  v.  Trecothick  (9  Yes.  23-1,  vide  p  246). 
In  Gmdand  v.  De  Faria  (17  Ves.  20)  the  Master  of  the  Rolls  said  "That  case  "  of  an 
expectant  heir  dealing  for  his  ex-[525]-pectancy  "is  an  exception  to  the  general  rule, 
that  for  mere  inadequacy  of  value  a  contract  is  not  to  be  set  aside."  In  all  these 
cases,  the  issue  is  upon  the  adequacy  of  the  price.  The  present  is  a  much  stronger 
case  for  relief  than  either  of  those. 

July  23d. — Lord  Chief  Baron.  I  have  just  the  same  impression  respecting 
this  case  which  I  had  originally.  I  think  it  falls  within  the  principle  of  Peacock  v. 
Evans,  and  I  have  no  hesitation  in  making  the  same  decree.  Two  grounds  have  been 
stated  against  enforcing  a  performance  of  this  contract ;  that  the  vendor  was  incapaci- 
tated by  intoxication  at  the  time  he  entered  into  the  contract  from  understanding 
what  he  was  doing,  and  that  the  consideration  was  inadequate.  The  former  is 
contradicted  by  the  solicitor,  a  gentleman  of  great  respectability,  I  believe,  who  drew 
the  instrument ;  and  according  to  his  testimony,  Swindells  did  that  which  is  inconsistent 
with  such  a  supposition,  in  objecting  to  the  provisions  of  the  deed,  by  which  the 
interest  on  the  2001.  to  be  retained  by  the  purchaser  was  secured  to  him.  There  is 
nothing  to  shew  that  he  was  in  a  state  of  inebriety,  except  the  testimony  of  one 
witness,  who  says  that  he  appeared  to  be  in  that  condition.  But  with  respect  to 
inadequacy,  there  seems  to  be  that  degree  of  it,  which  according  to  the  authority  of 
the  case  to  which  I  alluded,  and  the  subsequent  ones,  should  prevent  a  specific  perform- 
ance. In  that  case  I  was  of  counsel  for  the  defendant  in  the  original  cause  ;  in  the 
argument  on  it  all  the  prior  cases  were  examined,  and  the  result  was  that  the  bill 
to  establish  the  purchase  was  dismissed.  On  that  occasion.  Sir  W.  Grant  commenced 
giving  his  opinion  in  these  terms.  "  No  difficulty  could  have  arisen  upon  this  case, 
if  it  had  not  been  that  of  an  expectant  heir  dealing  for  his  expectancy  during  his 
father's  life.  To  that  class  of  persons  this  Court  seems  to  have  extended  a  degree  of 
protection  approaching  nearly  to  an  incapacity  to  bind  themselves  by  any  contract." 
[526]  Then   he  adverted  to  the  language  used  by  Lord  Thurlow  in  Gwynne  v. 
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Heaton.  "There  is  a  policy  in  justice  protecting  the  person  who  has  the  expectancy  ; 
aud  reducing  him  to  the  situation  of  an  infant,  against  the  effects  of  his  own  conduct." 
That  being  the  case,  and  having  e.xamined  the  evidence  as  accurately  as  I  could,  I  feel 
myself  bound  to  make  the  same  decision  as  Sir  W.  Grant  did.  Taking  it  upon  the 
representation  of  his  own  witnesses,  I  consider  this  to  have  been  by  much  too  favour- 
able a  bargain  for  the  plaintiff'.  One  of  them  estimates  the  father's  life  interest  at 
from  ten  to  fifteen  years'  purchase,  and  there  is  not  one  of  them  that  does  not  speak 
of  its  being  worth  nine  years'  purchase,  whereas  I  am  sure,  it  could  not  have  been  of 
the  value  of  more  than  five  or  six.  It  was  thrown  upon  the  plaintiff'  to  make  out 
a  case  of  adequacj^  in  order  to  entitle  himself  to  a  decree,  and  he  has  not  done  it  in 
the  way  that  he  ought.  It  was  incumbent  on  him  to  have  a  valuation  of  the  property 
made  by  a  competent  valuator,  and  an  actuary  should  have  stated  what  was  the  value 
of  the  father's  life-interest,  and  what  would  have  been  a  fair  consideration  for  the 
reversionary  interest  upon  a  view  of  all  the  circumstances.'  The  general  condition  of 
this  man,  which  is  represented  to  have  been  that  of  extreme  indigence,  ignorance, 
imbecility  of  intellect,  and  habitual  inebriety,  was  such  as  should  render  him  an  object 
of  the  protection  of  the  Court.  I  think  that  no  man  capable  of  dealing  prudently  for 
his  own  interests,  could  have  acceded  to  that  stipulation  in  particular  relative  to  the 
2001.,  by  which  it  in  fact  depended  upon  the  conduct  of  the  vendee  of  the  estate, 
whether  he  should  ever  receive  more  than  the  residue  of  the  purchase  money  or  not. 
Therefore  I  must  dismiss  the  bill,  but  I  shall  make  no  disposition  as  to  costs. 
Bill  dismissed,  without  costs. 

End  of  the  sittings  after  Trinity  Term. 


[527]    Sittings  before  Michaelmas  Term,  5th  George  IV.    Gray's  Inn  Hall. 
(Before  the  Lord  Chief  Baron.) 

Hooper  and  Others  v.  Eossiter  and  Others.  Nov.  3d  and  4th,  1824. — Tenant 
for  life  of  the  interest,  dividends,  profits,  and  proceeds  of  Bank  Stock,  and 
residuary  legatee  of  the  testator's  estate,  not  entitled  to  the  principal  sum,  but 
only  to  the  dividends,  of  the  increase  of  stock  apportioned  amongst  the  proprietors 
at  the  rate  of  2.51.  per  cent.,  in  pursuance  of  the  resolution  of  the  General  Court 
of  the  24th  of  May,  1816,  and  the  stat.  56  G.  3,  c.  96,  out  of  the  capital  of 
2,910,6001.  added  to  the  former  capital  of  the  Bank  stock.  Defendants,  repre- 
sentatives of  the  tenant  for  life,  charged  with  the  costs  of  the  suit  for  transferring 
the  additional  stock  to  the  reversioners — allowed  the  expence  of  taking  out 
administration  de  bonis  non  to  the  testator,  they  having  saved  the  plaintiffs 
that  charge. 

[S.  C.  13  Price,  774.     Referred  to.  In  re  Bouch  Sproule  v.  Boiwh,  1883,  29  Ch.  D.  656 ; 
reversed  nomine  Bouch  v.  Sprovle,  1887,  12  A.  C.  385.] 

James  Grant  Filkes,  by  his  will  dated  the  27th  of  August,  1812,  made  the  following 
disposition  of  Bank  Stock.  "  I  give  and  bequeath  unto  my  beloved  wife  Sally  Filkes, 
for  and  during  the  term  of  her  natuial  life,  the  interest,  dividends,  profits,  and 
proceeds  arising,  due,  or  to  become  due,  from  the  sum  of  10801.  now  standing  in  my 
name  in  Bank  Stock  ;  and  at  her  decease,  I  give  and  bequeath  the  same  principal  sum 
of  10801.  unto  mv  niece  Elizabeth  Ann  Filkes;  but  in  case  she,  my  s.aid  niece,  shall 
happen  to  die  under  the  age  of  twenty-one  years  unmarried,  and  without  leaving  any 
lawful  issue,  then,  and  in  such  case,  I  give  and  bequeath  the  .said  principal  sum  of 
10801.  unto  my  said  wife  Sally  Filkes,  absolutely  for  her  own  use  and  benefit."  And 
he  appointed  his  wife  sole  executrix  of  his  will,  aud  residuary  legatee. 

The  testator  died  on  the  28th  of  Jaiuiary,  1813;  and  his  widow,  who  survived 
him,  proved  the  will,  and  became  his  personal  representative.  In  August,  1815, 
Elizabeth  Ann  Filkes  intermarried  with  John  Hooper,  and  the  issue  of  the  marriage 
living  at  the  time  of  filing  the  bill  was  three  children.  By  a  deed  of  settlement, 
dated  the  13th  [528]  of  October,  1819,  made  between  the  widow  of  the  first 
part,  J.  Hooper  and  his  wife  of  the  second,  and  W.  R.,  J.  R.,  and  J.  B.  of  the  third, 
J.  Hooper  and  his  wife  assigned  and  transferrrd  to  the  three  persons  last  named 
(amongst  other  things)  their  reversionary  interest  in  the  10801.  Bank  Stock,  upon 


MCLE.  529.  HOOPER    V.  ROSSITER  221 

certain  trusts.  Sally  Filkes  died  in  October,  1821.  The  executors  appointed  by  her 
will  having  renounced  probate,  in  December,  1S21,  Sarah  Wilton  Rossiter  and  Mary 
Ann  Hancock  obtained  letters  of  administration,  with  the  will  annexed,  of  her  per-sonal 
estate  and  etiects  :  and,  in  December,  1822,  the  same  parties,  having  been  cited  for 
that  purpose  by  the  plaintiffs,  obtained  letteis  of  administration,  with  the  will  annexed, 
of  the  pei-soiial  estate  and  eflfects  of  the  testator  left  unadministered  by  his  widow,  and 
became  the  personal  representatives  of  the  testator  and  the  testatrix. 

On  the  23d  of  May,  1816,  at  a  general  Court  of  the  Governor  and  Company  of  the 
Bank  of  England,  the  Governor  acquainted  the  Court  that  several  conferences  had 
taken  place  between  his  Majesty's  Government  and  the  Governor  and  Company  of 
the  Bank,  on  the  subject  of  a  further  loan  for  the  service  of  the  year,  and  that  the 
result  of  such  conferences  was,  that  his  Majesty's  Government  had  proposed  to  make 
an  application  to  parliament,  to  augment  the  capital  of  the  stock  of  said  Governor 
and  Company  to  a  sum  not  exceeding  fifteen  millions,  on  condition  that  said  Governor 
and  Company  should  advance  for  the  public  service  a  sum  of  three  millions  for  two 
years,  at  the  rate  of  31.  per  cent,  per  annum.  The  Governor  having  also  read  a  letter 
from  the  Chancellor  of  the  Exchequer  on  the  subject  of  the  measure  in  contemplation, 
proposed  a  resolution  which  was  carried,  to  the  effect  following,  viz.  "That  this  Court 
did  approve  of  the  recommendation  of  the  Court  of  Directors  for  advancing  the  sum 
of  3,000,0001.  to  Government  upon  the  terms  proposed  in  the  letter  of  the  Chancellor 
of  the  Exchequer  of  the  1st  [529]  instant,  and  for  adding  the  sum  of  2,910,0001.  to 
the  capital  of  the  Bank  Stock,  making  the  whole  capital  1-1,553,0001.,  the  additional 
capital  of  2,910,0001.  to  be  appoitioned  amongst  the  proprietors  at  the  rate  of  251. 
per  cent,  for  every  1001.  Bank  Stock  which  they  shall  respectively  this  day  hold." 

By  the  3d  section  of  the  56th  Geo.  III.  c.  96,  intituled  "  An  Act  for  establishing 
an  agreement  with  the  Governor  and  Company  of  the  Bank  of  England,  for  advancing 
the  sum  of  three  millions  for  the  service  of  the  year  1816,"  it  was  enacted,  that  in 
consideration  of  said  advance  of  three  millions  for  the  public  service  as  aforesaid,  the 
capital  stock  of  the  said  Governor  and  Company  should  be,  and  the  same  was  thereby 
increased  and  extended,  from  the  sum  of  11,642,1001.,  of  which  the  same  then  con- 
sisted, to  the  sum  of  14,553,0001,  making  an  increase  or  addition  of  2,910,6001.  capital 
stock,  and  that  said  sum  of  2,910,6001.  capital  stock  should  be  appropriated,  and  divided 
amongst  the  several  persons,  bodies  politic  and  corporate,  who  were  proprietors  of 
Bank  stock,  on  the  23d  of  May,  1816,  at  the  rate  of  251.  for  ever_v  1001.  of  Bank 
stock,  which  such  persons,  bodies  politic  and  corporate,  were  then  respectively 
proprietors  of,  or  had,  sUmding  in  their  respective  names,  in  the  books  kept  by  the 
said  Governor  and  Company  for  the  entry  and  transfer  of  such  stock,  and  so  in 
proportion  for  a  greater  or  less  sum  ;  and  such  division  and  appropriation  should  be 
placed  to  the  credit  of  the  respective  names  of  such  persons,  bodies  politic  and 
corporate,  in  the  books  of  said  Governor  and  Company  accordingly,  and  all  such 
persons,  bodies  politic  and  corporate,  should,  from  the  time  of  such  division  and 
appropriation,  be  lawfully  entitled  to  the  additional  sum  of  Bank  stock  so  placed  in, 
or  to,  the  credit  of  their  respective  names,  and  should  respectively  be  entitled  to  be 
paid  the  same  rate  of  dividend  thereon,  and  to  possess  ^nd  enjoy  the  same  profits, 
privileges,  and  advantages  in  respect  [530]  thereof,  in  like  manner,  to  all  intents  and 
purposes,  as  they  were  entitled  to  be  paid,  possess,  and  enjoy,  in  respect  of  the  Bank 
stock  which  stood  in  their  respective  names  on  the  23d  May,  1816.  By  the  5th 
se'tion  it  was  further  enacted,  that  the  capital  stock  of  the  said  Governor  and  Company 
of  the  Bank  of  England  so  increased  as  aforesaid,  should  be  assignable  and  transferable 
in  the  same  manner  as  the  original  capital  stock  of  the  said  Governor  and  Company 
was  assignable  and  transferable  before  the  making  of  the  said  Act,  &c. 

By  virtue  of  the  declaration  of  the  General  Court,  and  the  Act  of  Parliament,  the 
sum  of  2701.,  accrued  in  respect  of  the  10801.,  and  the  aggregate  amount,  13501.  con- 
tinued standing  in  the  name  of  the  testator  down  to  the  death  of  the  executrix,  and 
she  received  the  annual  dividends  thereon  during  her  life 

The  bill  was  brought  by  Hooper  and  his  wife,  the  children  (suing  by  their  father), 
and  the  trustees,  against  the  administrators,  and  the  husband  of  one  of  them.  It 
charged,  that  Sally  Filkes  was  not  a  proprietor  of  Bank  stock,  and  therefore  was  not 
entitled  to  the  2701.,  but  only  to  the  interest  of  it.  It  prayed,  that  the  gift  of  a 
bonus  of  251.  per  cent,  might  be  declared  to  have  been  an  accretion  to  the  capital  of 
proprietors,  and  that  plaintiffs  might  be  declared  to  be  entitled  to  said  sum  of  13501., 
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together  with  all  sums  which  had  grown  due  upon  both  sums  respectively  since  the 
death  of  S.  Filkes,  free  of  all  charges  or  deductions  whatsoever  ;  and  that  said  sum  of 
13501.  might  be  transferred  to  the  trustees  upon  the  trusts  of  the  settlement,  and  that 
plaintiff  Hooper  and  his  wife  might  be  paid  the  dividends  which  had  accrued  due 
since  the  decease  of  S.  Filkes,  &c. 

The  defendants,  by  their  answer,  insisted  that,  according  to  the  true  construction 
of  the  will,  and  under  the  circumstances  mentioned,  they,  as  the  personal  represen- 
tatives of  S.  Filkes,  who  was  the  residuary  legatee  as  [531]  well  as  legatee  for  life  of 
the  testator,  were  entitled  to  the  2701. ;  that  S.  Filkes  might  be  considered  as  a  pro- 
prietor; and  that  they  had  a  right  to  retain  not  only  the  2701.,  but  also  a  certain  part 
of  the  10801.,  on  account  of  the  expences  of  taking  out  the  letters  of  administration 
of  the  testator's  estate,  and  also  on  account  of  their  solicitor's  bills  for  opinions  of 
counsel,  or  other  charges  and  costs  relating  to  such  stock ;  or  at  least  a  proportional 
part  of  such  expences,  charges,  and  costs. 

Simpkinson  and  Bickersteth  for  jthe  plaintiffs.  In  all  cases  of  this  nature,  the 
question  has  been  whether  the  extraordinary  profit  declared  proper  to  be  apportioned 
amongst  the  proprietors  was  a  bonus,  or  merely  a  dividend.  If  it  were  a  bonus,  it 
was  looked  upon  as  an  accretion  of  capital,  and  was  distributed  amongst  the  proprietors 
as  capital,  in  proportion  to  their  respective  interests  :  if  it  were  only  a  dividend,  it 
was  held  not  to  be  capital,  but  to  belong,  with  the  other  accruing  profits,  to  the 
tenants  for  life.  If  the  present  case  merely  rested  on  the  previous  decisions,  inde- 
pendently of  the  special  wording  of  the  resolution  of  May,  1816,  and  the  Act  of 
Parliament,  this  addition  of  2.51.  per  cent,  ought  to  be  deemed  capital ;  but  the 
resolution  and  the  Act  are  decisive  upon  that  point ;  because  they  both  expressly 
treat  it  as  capital. 

The  previous  cases,  in  which  it  was  adjudged  that  these  bonuses  belonged  to  the 
remainder-man,  went  farther  than  it  is  now  necessary  for  the  Court  to  go ;  because  in 
them  it  was  doubtful  whether  the  extraordinary  profit  was  or  was  not  capital :  but 
here  that  is  certain.  The  first  reported  case  is  Brander  v.  Brawler  (4  Ves.  J.  800). 
There  the  question  was,  whether  the  Five  per  Cent.  Annuities,  created  in  1797,  and 
by  a  resolution  of  the  proprietors  divisible  amongst  the  proprietors,  [532]  according 
to  their  respective  interests,  were  an  accretion  of  capital,  or  the  property  of  the  tenant 
for  life  ;  and  Lord  Alvanley  considered  them  in  the  former  light.  The  next  case  was 
in  the  House  of  Lords  upon  appeal,  from  the  Bank  of  Scotland  in  1802,  Ivdne  v. 
Houston  (vide  10  Ves.  187,  et  seq.  13  Ves.  369,  and  14  Ves.  70,  78),  where  a  similar 
decision  was  made.  Paris  v.  Paris  (10  Ves.  185)  was  the  third  case;  and  it  was 
attempted  to  distinguish  it  upon  the  ground  (c),  that  the  additional  sum  to  be  dis- 
tributed was  money,  and  not  stock  ;  but  the  l^ord  Chancellor  thought  the  distinction 
too  thin,  and  decided  in  favour  of  the  remainder-man  against  the  tenant  for  life.  A 
similar  order  was  made  in  Clayton  v.  Ch-esham  (10  Ves.  288).  Then  came  the  case  of 
Jl'itis  V.  Sieere,  before  Lord  Erskine  (13  Ves.  363),  which  proceeded  the  same  way. 
Barclay  v.  IFainewriyht  (14  Ves.  66,  vide  p.  80)  is  the  only  instance  in  which  the 
tenant  for  life  was  held  entitled  to  an  unusual  fund  of  interest  and  profits ;  and  the 
reason  of  that  determination  is  to  be  found  in  the  particular  words  of  the  resolution 
passed  upon  that  occasion,  and  was  stated  by  the  present  Lord  Chancellor  in  the 
following  terms  : — "  As  the  case  now  stands,  I  have  not  the  means  of  considering  it  as 
more  or  less  than  a  declaration,  in  the  due  execution  of  the  right,  and  the  duty  of  the 
Bank,  that  the  dividend  which  the  proprietor  ought  to  receive  is  a  half-yearly  dividend 
of  51.  per  cent. ;  and  upon  that  resolution,  in  this  particular  case,  without  stating  what 
the  Court  may  be  called  upon  to  do  in  other  cases,  my  opinion  is,  that  the  tenant  for 
life  is  entitled  to  this  dividend  of  51.  per  cent."  This  observation  reconciles  that  with 
the  preceding  cases.  Here  the  widow  was  not  a  proprietor  during  her  life,  she  and  the 
remainder-man  [533]  together  were  the  proprietors ;  the  latter  is  now  sole  proprietor, 
and  is  entitled  to  this  additional  profit  upon  the  authorities,  the  resolution,  and  the 
Act  of  Parliament.  In  Paris  v.  Paris,  Lord  Eldon  .said,  "  The  Bank  have  it  in  their 
power  to  give  the  bonus  to  the  tenant  for  life  or  not."  Here  they  have  given  it 
to  the  other  party.     The  defendants  were  not  bound  to  take  out  administration  de 

(c)  Another  circumstance  relied  upon  as  forming  a  distinction  in  that  case  was, 
that  it  was  to  be  presumed  that  the  extraordinary  profits  were  made  during  the  time 
of  the  tenant  for  life. 
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bonis  uoii ;  by  taking  it  out,  and  refusing  to  transfer  the  2701.,  they  have  been  the 
sole  cause  of  this  litigation,  and  therefore  the  costs  of  the  suit,  and  the  other  expenses, 
ought  to  fall  upon  them. 

^Jervis  and  Selater  for  the  defendants.  The  present  is  a  new  case,  being  dis- 
tinguished from  the  previous  ones,  which  are  relied  upon,  by  several  material  circum- 
stances. This  was  the  first  increase  made  by  the  Bank  to  their  capital  stock. 
[L.  C.  B.  The  first  increase  eo  nomine.]  The  bequest  to  the  tenant  for  life  was  of 
"  the  interest,  dividends,  profits,  and  proceeds  arising,  due,  or  to  become  due  from  the 
sum  of  10801."  which  words  are  more  comprehensive  than  those  made  use  of  in  any  of 
the  former  dispositions,  and  could  not  have  been  more  strong  in  favour  of  the  tenant 
for  life,  unless  the  testator  could  have  foreseen  the  novel  manner  in  which  these  extra- 
ordinary profits,  of  which  the  accretion  was  composed,  would  be  disposed  of  by  the 
Bank.  In  the  other  cases,  it  was  impossible  to  speculate  upon  the  intention  of  the 
testator  respecting  the  extraordinary  profits.  The  grand  distinction  of  this  case  is, 
that  the  tenant  for  life  of  the  stock  was  also  residuary  legatee  of  the  estate.  By  the 
resolution  and  the  Act  of  Parliament,  the  additional  capital  was  given  to  those 
persons  who  were  proprietors  in  Maj',  1816.  The  original  stock  at  that  time  stood 
in  the  name  of  J.  G.  Filkes ;  and  his  manner  of  disposing  of  it  shews  his  intention 
that  his  widow  was  to  be  considered  the  proprietor  during  her  life.  Even  if  that  be 
doubtful,  the  most  rational  mode  of  settling  [534]  the  doubt,  is  to  say  that  that 
particular  intei'cst  falls  within  the  residuary  clause,  and  is  given  by  it,  the  gift  to 
the  reversioner  having  been  expressly  limited  to  "  the  principal  sum  of  lOSOl."  [Lord 
Chief  Baron.  You  cannot  combine  the  claims  of  the  tenant  for  life  and  the  residuary 
legatee  ;  you  must  take  them  as  distinct.]  The  difficulty  which  occurred  in  other 
cases,  of  hunting  back  to  see  to  what  part  of  the  bonus  different  parties  were  entitled, 
is  removed  here.  To  a  mind  unused  to  legal  determinations,  it  is  a  monstrous 
proposition  that  the  Bank  should  have  the  power  of  giving  the  bonus  to  the  tenant 
for  life  or  not,  whatever  might  have  been  the  intention  of  the  deceased  owner.  Lord 
Eldon's  language  on  that  subject,  in  Paris  v.  Paris,  was  a  concession  of  a  consequence 
following  from  a  judgment  he  felt  himself  compelled  to  pronounce.  His  decision 
there  was  evidently  a  very  reluctant  one  ;  and  he  departed  from  it  the  moment  a  case 
{Bard'ty  v.  IVaineimght)  came  before  him  with  circumstances  of  difference  sufficient  to 
found  a  distinction  on.  This  Court  ought  now  to  proceed  upon  the  same  principle. 
In  the  report  of  Brawltr  v.  Brander,  the  words  of  the  bequest  are  omitted,  therefore 
no  comparison  can  be  instituted  between  that  and  the  case  at  bar  in  that  respect ;  but 
all  the  reasoning  there  is  in  favour  of  the  present  defendants.  The  case  in  the  House 
of  Lords  turned  upon  the  principles  of  the  Scotch  law.  In  Paris  v.  Paris,  the  bequest 
to  the  tenant  for  life  was  simply  of  dividend,  and  that  party  did  not  stand  in  the 
character  of  residuary  legatee.  In  Clayton  v.  Gresham  the  principle  was  not  all  argued. 
[L.  C.  Baron.  The  case  shews  the  practice.]  In  Jntls  v.  Steere  the  bequest  over  for 
life  was  of  all  the  dividends,  interest,  and  profits,  without  the  word  "  proceeds."  In 
that  case  Lord  Erskine  seems  to  have  felt  very  considerable  doubt,  and  to  have  been 
desirous  of  relievuig  himself  from  the  pressure  of  prior  decisions,  as  appears  from 
this  observation,  which  occurs  in  the  course  of  his  judgment — [535]  "  It  is  not  for  me 
to  say  how  this  would  be,  if  the  matter  were  res  nova."  But  the  authority  of  that 
case  is  overruled  by  the  decision  in  Barclay  v.  Wainewright,  which  was  in  favour  of  the 
tenant  for  life.  This  accretion  took  place  in  1816,  and  yet  the  sum  settled  by  the 
marriage  settlement  in  1819  was  10801.  stock,  and  not  10801.  with  the  accretions, 
which  shews  the  then  impression  of  the  plaintiffs  respecting  the  latter.  With  respect 
to  costs,  the  administrators  were  fully  justified  in  refusing  to  transfer  the  bonus 
without  the  authority  of  the  Court,  and  are  therefore  entitled  to  the  costs  of  the 
cause  ;  and  they  would  have  had  no  occasion  for  the  letters  of  administration  de  bonis 
non,  but  to  enable  them,  as  the  representatives  of  the  testatrix,  to  make  a  transfer  of 
the  10801  stock,  which  had  been  continued  in  the  books  in  the  name  of  the  testator; 
consequently  they  are  entitled  to  their  expenses  on  this  account  also. 

LoKD  Chief  Baron.  I  do  not  think  it  worth  while  to  delay  this  case,  for  the 
mere  purpose  of  throwing  my  ideas  on  the  subject  into  order :  if  I  had  not  discovered 
a  case  upon  which  I  could  found  myself,  I  would  perhaps  have  taken  one  day  to  con- 
sider of  it.  It  seems  to  me  that  one  of  the  cases  which  have  been  mentioned  decides 
it.  I  cannot  disguise  from  myself  that  the  line  of  decision  originally  taken  upon  this 
subject  has  not  been  satisfactory  to  more  than  one  of  the  great  Judges  of  the  day 
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before  whom  the  subsequent  cases  came.  That  is  clear  from  the  Reports.  But  then 
those  great  authorities  appeared  to  think  themselves  bound  by  a  long  course  of 
practice ;  and  if  that  be  so,  I  cannot  avoid  being  influenced  by  the  same  feeling.  In 
the  first  case  reported,  Lord  Loughborough,  according  to  the  expression  of  Lord 
Eldon  in  another  case  (Barrlai/  v.  Wainewright,  14  Ves.  78),  cut  short  the  difficulty  of 
investigating  how  much  [536]  of  the  saving  divided  the  tenant  for  life  would  be 
entitled  to,  "by  saying  it  should  be  considered  as  a  gift  of  capital  to  those  having 
capital,  according  to  the  charter.  Apparently  having  the  idea  that  if  the  profits 
accrueil  during  the  time  of  the  tenant  for  life  were  scrutable,  they  would  belong  to 
that  party  ;  from  the  impracticability  of  that,  he  thought  it  better  to  consider  the 
whole  as  an  accretion  of  capital,  and  the  tenant  for  life  to  be  entitled  only  to  the 
benefit  of  the  dividends.  All  the  cases  proceed  on  the  same  principle.  It  seems  clear 
from  all  of  them,  from  the  first  to  the  last,  that  whei'ever  the  addition  was  made 
clearly  and  distinctly  as  a  dividend  only,  the  tenant  for  life  was  to  have  it ;  but 
wherever  it  was  not  clearly  given  as  a  dividend,  it  was  considered  as  an  accretion  of 
capital,  divisible  amongst  the  proprietors.  I  have  looked  into  all  the  cases  with  great 
care,  and  that  seems  to  be  the  result  of  them.  Whether  the  testator  makes  use  of 
the  expression  "dividends,"  or  "dividends  and  profits,"  or  "dividends,  interest,  and 
profits,"  or  (as  in  this  case)  "interest,  dividends,  profits,  and  proceeds,"  I  look  upon 
all  of  them  to  come  to  the  same  thing,  and  that  this  is  too  nice  a  circumstance  to  found 
any  distinction  on.  That  disposes  of  the  claim  of  the  plaintifts  as  tenants  for  life. 
The  material  argument  against  the  plaintiff's'  claim  is  this — that  by  the  will,  only  the 
sum  of  10801.  capital  stock  was  given  over,  and  they  were  now  driven  to  the  necessity 
of  claiming  "2701.  capital  stock  in  addition  to  it  But  that  seems  to  have  occurred  in 
Paris  V.  Paris ;  for  there  the  bequest  over  was  only  of  40001.  Bank  stock,  which  was 
limited  over  in  the  very  same  manner  as  in  this  case ;  and  notwithstanding  that 
limitation  over,  notwithstanding  that  nothing  was  given  the  remainder-man  but  40001., 
he  took  the  bonus  of  2001.  also,  in  effect  as  remainder-man.  I  do  not  know  that  the 
persons  in  remainder  were  residuaiy  legatees  ;  it  is  not  put  upon  that.  Whether  that 
observation  would  apply  to  the  other  cases  I  am  not  aware ;  but  it  is  clear  that  this 
[537]  mode  of  argument  would  expose  the  parties  to  the  difficulty  of  saying,  that 
though  the  testator  plainly  intended  those  in  remainder  to  take  the  principal  of  all 
that  stock,  of  which  the  interest  and  dividends  were  given  to  the  tenant  for  life,  yet 
that  they  should  not  take  this  bonus,  notwithstanding  the  interest  of  it  was  received, 
under  the  will,  hy  the  tenant  for  life.  I  find  myself  therefore  in  no  difficulty  at  all 
upon  this  ground  ;  it  appears  that  the  authorities  are  conclusive  upon  the  subject, 
and  therefoie  I  must  consider  the  whole  increase  as  capital.  As  to  costs,  I  think  that 
these  defendants  should  pay  the  costs  of  the  suit,  but  that  they  should  have  the 
costs  of  the  administration  de  bonis  non,  because  they  ha\  e  in  fact  saved  the  plaintiffs 
that  expenee. 

His  Lordship  afterwards  added,  that  the  words  of  the  resolution,  and  the  Act, 
treating  the  bonus  as  an  addition  to  the  capital  of  the  Bank  Stock,  made  this  infinitely 
stronger  than  the  former  cases. 

Decree  that  the  Actountant-General  do  transfer  and  pay  to  the  plaintiffs,  the 
trustees,  the  Bank  Stock  and  the  cash  ;  defendants  to  retain  out  of  the  sum  in  their 
hands  the  amount  of  the  expenee  incurred  by  them  in  procurring  the  letters  of 
administration  de  bonis  non,  with  the  will  annexed,  to  the  testator,  and  to  pay  to  the 
plaintiffs  the  surplus,  and  the  costs  of  the  suit. 

End  of  the  sittings  before  Michaelmas  Term. 

[538]    Cases  in  Law  and  Equity,  Argued  and  Determined  in  the  Court  of 
Exchequer,  Michaelmas  Term  5  George  IV. 

Memorandum. 

In  the  course  of  the  last  Vacation  George  Bankes,  Esq.  was  appointed  to  the 
office  of  Cursitor  Baron  (a)  of  this  Court,  vacant  by  the  death  of  the  late  Francis 

(a)  For  an  account  of  the  nature,  duties,  emoluments,  &c.  of  this  office,  see 
Mainiing's  Exch.  Praet.  Append.  249,  250, 
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Maseres,  Esq.  ;  and  on  the  first  day  of  this  term  the  new  Cursitor  Baron  attended  in 
his  place  in  the  Court  of  Exchequer  of  Pleas  to  the  left  of  the  Junior  Baron,  and  took 
the  usual  oaths  on  his  appointment. 

Foreman  and  Another,  Assignees  of  the  Estate  and  Effects  of  H.  C.  Wright,  v. 
F.  G.  Cooper  and  Josepha  Sophia  his  Wife.  Exchequer  of  Pleas.  November 
6th,  1824. — The  jurisdiction  of  the  two  Masters  of  this  Court,  appointed  by 
\nrtue  of  the  stat.  1  G.  4,  c.  3-5,  in  receiving  and  reporting  on  references,  is 
limited,  (in  the  same  manner  as  that  of  the  Deputy  Kemembrancer  had  previously 
been,)  to  such  matters  as  are  specially  referred  to  them. — Therefore,  where  a 
matter  of  account  was  by  a  decree  referred  to  one  Master,  and  a  further  examina- 
tion put  in  by  the  defendant  in  answer  to  interrogatories  by  the  plaintiff  was 
sworn  before  the  other,  by  virtue  of  a  commi.ssion  issued  and  directed  to  both 
Masters  for  that  purpose,  the  commission  was  quashed,  and  the  examination  taken 
off  the  file  for  irregularity. 

This  was  a  suit  for  tithes.  By  the  decree,  dated  12th  June,  1823,  it  was  referred 
to  Jefferies  Spranger,  Esq.  one  [539]  of  the  Masters,  to  take  an  account  of  the  tithe- 
able  matters  in  the  bill  mentioned  ;  and  for  that  purpose  he  was  armed  with  the  usual 
powers  and  authorities  for  the  examination  of  the  parties,  and  of  witnesses.  In  pur- 
suance of  the  decree,  the  plaintiff  exhibited  interrogatories  before  the  same  Master 
for  the  examination  of  the  defendants,  which  were  allowed.  To  these  the  defendants, 
in  April  last,  put  in  an  examination,  which,  upon  a  reference  to  the  Master,  was  found 
to  be  insufficient.  In  consequence  they  put  in  a  second  examination  on  the  9th  of 
July.  This  further  examination  was  sworn  in  London  before  Richard  Richards,  Esq., 
the  other  Master,  by  virtue  of  a  commission,  dated  Westminster,  the  7th  of  July,  and 
directed  to  both  the  Masters. 

A  motion  was  made  on  the  last  day  of  the  Sittings  after  Trinity  Term,  on  the  part 
of  the  plaintiffs,  that  the  further  answer  and  examination  of  the  defendants  might  be 
taken  off  the  files  for  irregularitj^ ;  but  the  Court  refused  to  make  the  order  while  the 
commission  continued  in  existence. 

Martin,  H.  now  moved,  on  an  amended  notice  and  an  affidavit  of  the  facts,  that 
the  commission  directed  to  the  two  Masters  might  be  quashed,  and  set  aside  for 
irregularity,  and  that  the  parchment  writing  purporting  to  be  the  further  examination 
of  the  defendants  taken  under  the  said  commission  might  be  taken  off  the  files  for  the 
same  reason,  and  that  the  defendants  might  pay  the  costs  of  the  application.  He 
submitted  that  the  issuing  a  commission,  directJed  to  a  Master  different  from  the 
Master  to  whom  the  reference  had  been  made  by  the  decree,  was  opposed  to  practice, 
and  equally  so  to  principle.  Before  the  appointment  of  the  Master,  the  duty  in 
question  had  been  performed  by  the  Deputy  Remembrancer.  That  officer  posse.ssed 
no  original  authority  in  this  respect,  but  derived  it  wholly  from  the  order  of  the 
Court,  or  the  fiat  of  a  [540]  Baron.  The  Masters  now  stand  in  the  same  situation 
in  which  he  formerly  did.  Consequently,  there  was  no  authority  whatever  to  direct 
the  commission  to  a  Master  not  named  in  the  decree ;  he  could  not  have  had  any 
power  to  act  under  it,  and  therefore  the  examination  sworn  before  him  was  irregular, 
and  void. 

Wilbraham,  contra,  contended,  that  the  commission  had  been  properly  directed 
to  the  two  Masters,  and  that  the  proceeding  which  had  been  taken  under  it  was 
supported  by  principle,  and  analogy  to  the  course  of  practice  in  Chancery.  The 
Master  would  have  been  justified,  had  he  acted  in  this  instance  without  any  commis- 
sion whatever;  for  although  the  former  practice  required  the  Deputy  Remembrancer 
to  be  armed  with  that  authority,  the  .same  rule  did  not  apply  to  the  Masters.  Since 
the  act  of  parliament  {a)  by  which  they  were  appointed,   those  officers  were  to  be 

(a)  1  Geo.  4th,  c  35.  By  the  17th  section  of  the  act,  it  is  (inter  alia)  enacted 
"  that  it  shall  also  be  the  office  and  duty  of  such  Masters  respectively  to  receive  all 
such  references  on  matters  of  account,  and  on  all  other  matters  and  things  on  the 
equity  side  of  the  said  Court,  as  shall  be  made  and  referred  to  them  by  the  said  Court 
of  Exchequer,  or  by  the  Lord  Chief  Baron,  or  by  the  Baron  to  be  nominated  and 
appointed  "  to  hear  and  determine  causes  in  case  of  the  sickness  or  absence  of  the  Loi'd 
Chief  Baron)  "and  to  report  thereon  to  the  said  Court,  or  the  Lord  Chief  Baron,  or 

Ex.  Div.  IV.— 8 
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considered  us  invested  with  original  powers  in  cases  like  the  present,  independent 
of  any  delegated  authority,  in  the  same  manner  as  the  Masters  in  Chancery  exercised 
their  duties  by  virtue  of  an  original  jurisdiction.  However,  if  there  were  any  irregu- 
larity in  the  practice,  the  plaintifl'  must  be  con-[541]-sidered  to  have  waived  it  by  his 
laches,  in  not  objecting  against  it  sooner. 

But  the  Court  was  of  opinion  that  the  commission  had  been  irregularly  issued  : 
that  the  act  of  parliament  under  which  the  Masters  were  appointed  did  not  confer 
any  authority  on  those  officers  beyond  what  had  appertained  to  the  Deputy  Remem- 
brancer by  the  previous  practice  :  that  there  was  no  similarity  between  the  delegated 
powers  of  the  Masters  in  this  Court,  and  the  original,  and  more  extensive  jurisdiction 
of  the  Masters  in  Chancery  ;  that  the  further  examination  had  been  sworn  coram  non 
judice  :  and  that  the  parties  could  not  even  by  consent  have  given  jurisdiction  where 
it  did  not  legally  exist.     And  it  theiefore 

Made  the  order,  but  without  costs. 

(Before  the  Lord  Chief  Baron.) 

Edwards  v.  Morgan  and  Others  ;  and  Morcjan  and  Others  v.  Edwards  and 
Another.  Gray's  Inn  Hall.  Nov.  .5th,  1824. — An  obligation  to  elect,  and  an 
actual  election,  are  distinct  things  :  and  a  party  can  never  be  held  to  have  actually 
elected,  unless  it  can  be  collected  fi'om  the  circumstances,  that  there  was  a  distinct 
apprehension  in  his  mind  that  he  was  bound  to  elect,  and  that  his  particular  acts, 
alleged  to  constitute  the  election,  were  intended  by  him  to  have  that  ettect. — On 
the  marriage  of  A.  with  B.  a  leasehold  estate,  the  property  of  B.  for  ninety-seven 
years,  the  residue  of  a  term,  if  B.  and  her  three  daughters,  or  either  of  them, 
should  so  long  live,  was  settled  to  their  joint  use  during  their  lives,  with 
remainder  to  the  survivor.  A.,  misconceiving  his  right,  by  his  will  bequeathed 
the  estate  to  B.  for  life,  i-emainder  to  C  ,  D.,  and  E.  her  daughters,  to  C.  and  D. 
foi'  life,  successively,  to  E.  for  the  residue  of  the  term,  and  appointed  B.  residuary 
legatee,  and  sole  executrix.  On  the  death  of  A.,  B.  took  possession  of  the  estate, 
winch  she  held  to  her  death,  during  a  period  of  fouiteen  years  ;  and,  by  her 
will,  she  gave  C.  the  residue  of  her  personalt}',  and  nominated  her  sole  executrix. 
C,  and  F.,  her  husband,  entered  into  and  retained  possession  of  the  leasehold  for 
seventeen  years,  at  the  expiiation  of  which  C.  died.  F.  obtained  letters  of 
administration  of  C.'s  estate,  but  supposing  that  her  interest  in  the  leasehold 
premises  had  been  derived  under  the  will  of  A.  and  was  determined  with  the  life 
of  C,  he  delivered  up  them,  and  the  lease,  to  G.  the  husband  of  D.,  in  her  right. 
After  G.  and  D.  had  held  the  estate  ten  years,  F.,  as  personal  representative  of 
C,  brought  a  bill  against  those  parties,  E.  and  the  representative  of  the  surviving 
trustee  in  the  mairiage  settlement,  alleging  ignorance  of  that  document,  and 
praying  that  the  premises  and  the  deeds  might  be  given  up  to  hira,  and  an 
account  taken  of  the  arrears  of  rent  during  the  occupation  of  G.  and  D.  G.  and 
D.,  by  their  answer,  submitted,  that  B.,  having  accepted  A.'s  bequest  of  the 
residue  of  his  personal  estate,  must  be  considered  as  having  made  her  election 
to  take  under  his  will,  and  to  have  confirmed  his  disposition  of  the  estate  ;  and 
filed  a  cross-bill  praying  that  it  might  be  declared,  that  B.  was  bound,  on  the 
death  of  A.  to  make  such  election,  and  that  she  did  elect  to  take  the  benefit  of 
A.'s  will,  &c.  F.  by  his  answer,  admitted  possession  by  B.  of  effects  of  A.  more 
than  sufficient  to  pay  his  debts,  legacies,  &c.  but  the  amount  of  the  overplus  did 
not  at  all  appear.  Held,  that,  the  whole  family  having  been  ignorant  of  the 
natui-e  of  their  rights,  and  having  erroneously  supposed  the  will  of  A.  to  be  an 
operative  instrument ;  and   B.  and  C.  having  been  entitled  to  the  possession  of 

to  the  Baron  to  be  nominated  and  appointed  as  aforesaid,  in  such  manner  as  hereto- 
fore was  used  and  accustomed  to  be  done  by  the  person  holding  the  oflice  of  Deputy 
Remembrancer,  or  as  shall  be  directed  and  ordered  by  the  said  "Court,  or  by  the  Lord 
Chief  Baron,  or  the  Baron  to  be  nominated  and  appointed  as  aforesaid,  from  time  to 
time,  and  in  all  things  to  do,  execute,  and  perform  all  such  duties  as  Masters  of  the 
equity  side  of  the  said  Court,  as  they  shall  be  required  to  do  by  any  order  or  orders 
to  be  for  that  purpose  from  time  to  time  made  by  the  said  Court,  or  by  the  Lord 
Chief  Baron,  or  by  the  Baron  to  be  nominated  and  appointed  as  aforesaid." 
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the  estate,  both  under  the  marriage  settlement,  and  under  the  wills  of  her  respec- 
tive testators,  no  election  had  taken  place,  and  that  F.  was  entitled  to  have  the 
premises  delivered  up,  and  to  an  account  of  the  rents  and  pi'ofits  from  the  time 
of  filing  the  bill. — Whether  parol  declarations  be  admissible  as  evidence  to  raise 
a  question  of  election — Qu. 

[S.  C.  13  Price,  782.  Stay  of  proceedings  granted  pending  appeal,  1825,  M'Cle.  &  Y. 
258.  Affirmed  nomine  3f<n-gan  v.  Edwards,  1 827,  1  Bli.  (N.  S.)  401  ;  1  Dow.  &  CI. 
104.  Discussed,  Etch  v.  SalUtt,  1854,  3  De  G.  M.  &  G.  807  ;  IVorthiiujion  v. 
Wigintm,  1855,  20  Beav.  76  (compromised  on  an  appeal,  25  L.  J.  Ch.  171  ;  1  Jur. 
(N.  S.)  1195  :  4  W.  K.  40)  Keferred  to,  Padhury  v.  Clurk,  2  Mac.  &  G.  302  ;  2  Hall 
&  Tw.  341.     And  see  Dillmi  v.  Parker,  1833,  7  Bli.  (N.  S.)  325 ;  1  CI.  &  F.  303.] 

By  indenture,  dated  the  16th  February,  1756,  Bridget  Bevan  demised  unto 
Gwenllian,  otherwise  Gwen  Jones,  [542]  her  executors,  administrators,  and  assigns, 
certain  messuages  and  other  premises,  situate  in  the  parish  of  l.landilo,  in  the  county 
of  Carmarthen,  for  a  term  of  99  years,  if  she,  the  said  Gwenllian  Jones,  Margaret, 
Bridget,  and  Elizabeth,  her  daughters,  or  either  of  them,  should  so  long  live,  at  the 
yearly  rent  of  221. 

By  deed  of  settlement,  previous  to  the  intermarriage  of  Thomas  Thomas  and 
Gwenllian  Jones,  dated  31st  January,  1758,  and  made  between  Thomas  Thomas,  of 
the  first ;  David  Edwards  and  John  Harries  of  the  second  ;  Gwenllian  Jones  of  the 
third  ;  and  Margaret,  Bridget  and  Elizabeth  Jones,  the  infant  children  of  the  said 
G.  Jones,  by  W.  Jones,  her  former  husband,  deceased,  of  the  fourth  part — it  was 
witnessed,  that  in  consideration  of  the  intended  marriage,  and  for  making  provision 
for  the  infant  children,  Gwenllian  Jones  assigned  all  her  personal  estate,  and  all  her 
leasehold  messuages  and  premises,  for  the  residue  of  the  term,  or  terms,  then  unexpired, 
to  Edwards  and  Harries,  their  executors,  &c.  for  ever,  in  trust  for  herself,  until  the 
solemnization  of  the  marriage,  and  after  the  solemnization  thereof,  upon  trust  as  to 
3001.,  for  the  maintenance  of,  and  to  be  divided  amongst  the  infant  children,  in  the 
manner,  and  at  the  times  therein  mentioned  ;  and  upon  further  trust  to  permit  the 
said  T.  Thoma.5  and  G.  Jones,  during  their  joint  lives,  to  take  and  receive  the  lents 
and  profits  of  the  leasehold  estates,  and  [543]  likewise  to  take  and  have  the  use  and 
enjoyment  of  all  the  rest  of  the  personal  estate  ;  and  from  and  after  the  decease  of 
either  of  them,  to  assign  and  transfer  the  said  leasehold  estate  and  effects  to  the 
survivor  of  them,  and  the  executors,  administrators,  and  assigns  of  such  survivor-. 

Thomas  Thomas,  by  his  will,  bearing  date  11th  July,  1769,  expressed  himself 
as  follows: — "I  give  to  my  step-daughter  Margaret  the  sum  of  201.;  also  to  my 
step-daughter  Bridget  Jones  the  like  sum  of  201. ;  also  to  my  stepvdaughter 
Elizabeth  Jones  the  sum  of  201.,  exclusive  of  what  they  are  respectively  entitled 
to  out  of  the  provision  already  made  for  them  in  and  by  my  marriage  settle- 
ment. I  also  give  all  the  estate,  which  I  hold  by  lease  from  Mrs.  Bevan  to  Gwen, 
my  dear  and  beloved  wife,  for  and  during  the  teim  of  her  natural  life  ;  and  from  and 
after  her  decease,  to  the  said  Margaret  Jones,  for  the  term  of  her  natural  life ;  and 
immediately  from  and  after  her  decease  to  the  said  Bridget  Jones,  for  and  during  the 
term  of  her  natural  life  ;  and  immediately  from  and  after  her  decease  to  the  said 
Elizabeth  Jones,  for  and  during  the  remainder  of  the  term  granted  in  the  .said  leasehold 
estates."  And  the  testator,  by  his  will,  gave  and  bequeathed  to  his  wife  all  the  rest, 
residue,  and  remainder  of  his  personal  estate,  goods,  chattels,  furniture,  cattle, 
implements  of  household  and  husbandry,  and  all  his  stock  and  effects  foi-  ever,  if  she 
continued  his  widow,  and  appointed  her  sole  executrix  of  his  will.  Thomas  Thomas 
died  in  the  year  1776,  leaving  his  widow  surviving. 

Gwenllian  Thomas  made  and  published  her  will,  bearing  date  the  24th  June,  1785, 
whereby  she  appointed  Margaret  Jones,  her  daughter,  her  sole  executrix,  and  gave 
and  bequeathed  to  her  all  her  money  in  the  funds,  and  all  the  rest  and  residue  of  her 
personal  estate,  of  what  nature  or  kind  soever,  to  and  for  her  own  use,  benefit,  and 
absolute  disposal  for  ever. 

Margaret  Jones  intermarried  on  the  11th  of  September,  [544]  1785,  with  Thomas 
Edwards.  Bridget  Jones  and  John  Morgan  intermarried  together  on  the  4th  August, 
1778. 

Gwenllian  Thomas  died  in  1790,  leaving  her  daughter  Margaret  surviving,  who, 
with  the  concurrence  of  her  husband,  duly  proved  the  will ;  and  thereupon  the  husband 
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and  wife  entered  into  the  possession  of  the  leasehold  estate  demised  to  Gwenllian 

Thomas. 

Margaret  Edwards  died  in  December,  1807,  leaving  her  husband  surviving  ;  and  he 
obtained  letters  of  administration  of  her  estate  and  eflects. 

The  original  bill  was  filed  in  Hilary  Term,  1818,  by  Thomas  Edwards,  as  the 
personal  representsitive  of  his  wife,  against  Morgan  and  his  wife,  Elizabeth,  the  third 
daughter,  (the  widow  of  Rees  Morris,)  and  T.  Beynon,  clerk,  the  personal  representa- 
tive of  the  surviving  trustee  in  the  settlement.  It  stated,  that  Edwards  being  ignorant 
of  the  existence  of  the  imlenture  of  settlement,  after  the  decease  of  his  wife  Morgan 
and  his  wife  represented  to  him  that  they  were  entitled  to  the  leasehold  estate,  by 
virtue  of  the  will  of  Thomas  Thomas  ;  and  that  he,  being  deceived  by  such  representa- 
tions, and  ignorant  of  his  right,  yielded  up  the  possession  of  the  premises  to  them  ;  that 
they  had  ever  since  contiinied  in  possession,  and  in  receipt  of  the  rents  and  profits  of 
the  premises  ;  and  that  Edwards  had  then  lately  discovered  the  existence  of  the 
indenture.  The  prayer  of  the  bill  was,  that  Morgan  and  his  wife  might  be  compelled 
by  the  decree  of  the  Court  to  deliver  up  to  plaintiff  the  possession  of  the  said  leasehold 
premises,  and  the  deeds  relating  therein,  particularly  the  indenture  of  marriage  settle- 
ment, and  the  indenture  of  lease  ;  and  that  they  might  also  account  for,  and  pay  to 
him  the  arrears  of  rent  for  the  said  premises,  or  the  value  of  them  to  be  let  for  the 
time  during  which  they  had  been  in  possession  of  the  same  ;  that  a  receiver  of  the 
rents  and  profits  might  be  appointed  until  an  account  should  be  taken  ;  and  that 
T.  Beynon  might  assign  the  premises  to  [545]  plaintiff.  The  defendants,  Morgan 
and  his  wife,  by  their  answer,  alleged  their  belief,  that  the  plaintiff'  well  knew  of  the 
existence  of  the  indenture  of  settlement  long  before  the  death  of  his  wife  ;  and  that 
upon  that  event  he  had  voluntarily  delivered  up  the  indenture  of  lease  to  the  defendants, 
admitting  thev  were  entitled  to  the  estate  by  virtue  of  the  will  of  T.  Thomas.  They 
stated,  that  although  by  the  terms  of  the  marriage  settlement,  the  leasehold  premises 
were  assigned  to  the  trustees  therein  named,  upon  trust  after  the  decease  of  either 
T.  Thomas  or  his  wife,  to  deliver  up  the  same  to  the  survivor ;  and  although 
G.  Thomas  survived  her  husband,  and  thereby  became  entitled  to  them,  yet  that 
T.  Thomas,  by  his  will,  took  upon  himself  to  dispose  of  the  leasehold  premises  as  his 
own  ;  and  that  he  also  gave  to  G.  Thomas  the  residue  of  his  personal  estate  and  effects, 
to  the  amount  of  20001.  and  upwards,  which  was  of  much  greater  value  than  the 
lease  ;  and  that  G  Thomas  accepted  such  bequest,  and  took,  under  his  will,  benefits 
of  greater  value  than  the  said  leasehold  premises,  and  frequently  declared  that  the  said 
leasehold  premises  after  her  death  would  go  to  her  said  daughters  in  succession,  one 
after  the  other ;  and  therefore  they  submitted  that  G.  Thomas  must  be  considered  as 
having  made  her  election  to  take  under  the  said  will,  and  to  have  thereby  confirmed 
the  bequest  of  the  said  leasehold  premises ;  and  that  they  ought  not  to  be  compelled 
to  deliver  up  the  possession,  &c. 

In  November,  1 822,  Morgan  and  his  wife,  and  Elizabeth  Morris,  exhibited  a  cross- 
bill against  Edwards  and  Beynon,  pi'aying  that  it  might  be  declared,  that  G.  Thomas 
was  bound,  on  the  death  of  hei'  husband,  to  make  such  election  as  before  stated,  and 
that  she  did  elect  to  take  the  benefit  of  his  will  as  to  his  residuary  personal  estate, 
and  thereby  relinquished  the  benefit  of  the  indenture  of  settlement  as  to  the  said 
leasehold  estate ;  and  that  it  might  be  declared  that  J.  Morgan  and  his  wife,  in  her 
[546]  right,  were  entitled  to  the  said  leasehold  premises  during  her  life  ;  and  that 
Elizabeth  Morris  would  become  entitled  thereto  immediately  after  the  death  of 
Bridget  Morgan,  during  the  existence  of  the  lease ;  and  that  T.  Beynon  might 
be  decreed  to  execute  a  proper  assignment,  according  to  the  will  of  the  testator,  &c. 

Edwards,  by  his  answer  to  the  cross-bill,  admitted  that  G.  Thomas  had  possessed 
herself  of  the  estate  belonging  to  her  husband  to  an  amount  more  th.ui  sutlicient  to 
pay  his  debts,  legacies,  testamentary,  and  funeral  expenses ;  and  that  she  accepted  the 
bequest  of  the  residue,^and  applied  the  whole  of  it  to  her  own  use  and  benefit.  But 
he  denied  that  she  thereby,  or  in  any  manner,  made  her  election  to  take  such  residue 
under  his  will,  or  that  she  submitted  to  the  disposition  which  he  made  of  the  said  lease- 
hold estate.  He  admitted  a  declaration  by  G.  Thomas  respecting  the  estate,  to  the  effect 
mentioned  in  the  former  answer ;  but  he  insisted  that  he,  as  the  personal  I'epresenta- 
tive  of  his  late  wife,  who  was  the  executrix  and  residuary  legatee  of  G.  Thomas,  was 
absolutely  entitled  to  the  enjoyment  of  the  estate  during  the  continuance  of  the  lease. 

Beynon  also  having  answered  the  cross-bill,  and  both  answers  having  been  replied 
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to,  witnesses  were  ex.amined  in  the  first-mentioned  suit  on  the  part  both  of  plaintiff, 
and  defendants  Morgan  and  his  wife.  The  plaintirt's  evidence  was  limited  to  proof 
of  notices  to  produce  deeds.  It  appeared  from  the  depositions  on  the  part  of  the 
defendants,  that  Gwenllian  Thomas  had  stated  in  conversation  with  several  persons, 
that  the  leasehold  estate,  after  her  death,  was  to  go  to  Mrs.  Edwards  for  her  life,  and 
afterwards  to  Mi  s.  Morgan,  and  on  her  death  to  Elizabeth  Morris,  it  being  so  directed 
by  her  late  husband's  will.  It  was  also  in  evidence  that  Mrs.  Edwards  had  declared 
that  on  her  death  the  estate  was  to  go  to  her  sisters  successively  ;  and  that  since  her 
death  Thomas  Ed-[547]-wards  had  stated,  that  on  the  death  of  Mrs.  Morgan,  the 
premises  would  go  to  Mrs.  Morris,  if  she  survived. 

.Jervis  and  Sclater  for  the  plaintifts  in  the  original  suit.  This  is  the  most  extra- 
ordinary attempt  ever  made  to  raise  a  ease  of  election.  The  testator  took  upon  himself 
to  dispose  by  will  of  the  leasehold  estate,  without  any  right  whatever.  There  is  no 
evidence  that  he  possessed  anj'  personal  estate  of  his  own,  or  what  the  amount  of  it 
was  :  he  might  have  been  a  beggar,  and  the  Court  will  not  presume  that  fact  to  found 
a  case  of  election.  [L  C.  Baron.  The  defendants  would  be  entitled  to  an  account 
to  see  whether  there  was  any  thing  to  elect  out  of.]  The  Court  cannot  grant  what 
they  do  not  ask.  But  admitting  the  existence  of  a  subject  matter  of  election,  it  cainiot 
be  maintained  that  Gwenllian  Thomas  did  elect;  because  no  one  is  bound  to  elect  till 
the  whole  subject  matter  has  been  investigated,  and  all  the  rights  between  which  the 
party  is  to  elect  ascertained.  It  is  stated  in  a  note  to  Dillon  v.  Parker  (1  Swans.  381), 
as  the  result  of  a  number  of  cases  there  collected,  that  a  party  bound  to  elect  i?  entitled 
fiist  to  ascertain  the  value  of  the  funds :  and  in  his  judgment  in  that  case.  Sir  Thomas 
Plumer  says—  "  The  point  made  bj'  the  plaintiH's  is,  that  acceptance  binds  and  operates 
forfeiture,  without  reference  to  intent.  ...  If  such  is  the  ettect  of  acceptance,  even 
though  in  ignorance  that  it  was  not  competent  to  the  party  to  retain  both  benefits, 
but  that  on  taking  one,  the  consequence  of  law  was,  that  he  renounced  the  other ; 
then  by  inadvertence,  without  choice,  an  estate  may  be  lost ;  but  in  all  cases  of  election, 
the  Court  is  anxious,  while  it  enforces  the  rule  of  equity,  that  the  party  shall  not 
avail  himself  of  both  his  claims,  still  to  secure  to  him  the  option  of  either ;  not  to  hold 
him  concluded  b}'  equi-[548]-vocal  acts,  performed  perhaps  in  ignorance  of  the  value 
of  the  funds."  In  Stratford  v.  Putvell  (I  B.  and  B.  1  (vide  24)),  Lord  Redesdale  said, 
"A  mere  acceptance  in  ignorance  of  (her)  rights  would  not  amount  to  an  election." 
Gretton  v.  Hawanl  (1  Swainst.  409),  Hoi/nion  v.  Boijnton  (1  B.  C.  C.  445),  Newman  v. 
A^emman  (ibid.  186),  If^ake  v.  JKuke  (1  Ves.  J.  335),  nimlkr  v.  U'ehdn  (2  Ves.  J.  367). 
The  intention  in  filing  the  cross-bill  was  to  extort  a  confession  that  the  widow  had  a 
benefit  under  the  will  equal  to,  or  greater,  than  the  value  of  the  leasehold  estate  ;  but 
that  has  totally  failed.  That  bill  is  all  waste  paper.  The  evidence  shews  nothing 
more  than  a  general  understanding,  or  rather  misunderstanding,  in  the  family,  that 
the  estate  should  go  according  to  the  directions  of  the  testator.  (The  plaintiff's 
Counsel  were  here  stopped  by  the  Court ) 

Martin,  H.  and  Barber  for  the  defendants.  The  will  raised  a  case  of  election.  It 
is  admitted  by  Edwards's  answer  to  the  cross-bill,  that  there  was  a  residue  of  personalty 
after  payment  of  the  testator's  debts,  legacies,  &c.,  which  was  accepted  by  G.  Thomas, 
and  applied  wholly  to  her  own  use  and  benefit.  Therefore  it  must  be  presumed  that 
she  actually  elected  to  take  the  interest  under  the  will,  and  relinquish  that  under  the 
marriage  settlement.  Butrickev.  Broadhurd  (1  Ves.  J.  171).  In  Andrew  \.  Tr'mity  Hall, 
Carnbiidf/e  (9  Ves.  J.  525  (vide  533)),  Sir  W.  Grant  defines  election  thus: — "Election 
is  where  one  legatee  insists  upon  something,  by  which  he  would  deprive  another  legatee, 
under  the  same  will,  of  the  benefit  to  which  he  would  be  entitled,  if  the  former 
permitted  the  whole  will  to  operate."  And  in  Broome  v.  Monclc  (10  Ves.  J.  609),  the 
Lord  Chancellor  describes  it  in  these  terms  : — "  Election  is  where  the  testator  gives 
what  [549]  does  not  belong  to  him,  but  does  belong  to  some  other  person,  and  gives 
that  person  some  estate  of  his  own  ;  by  virtue  of  which  gift  a  condition  is  implied, 
either  that  he  shall  part  with  his  own  estate,  or  not  take  the  bounty."  TihhUts  v. 
Tibhitis  ( 1 9  Ves.  J.  656).  These  descriptions  are  strictly  applicable  to  the  circumstances 
of  this  case  ;  and  therefore  if  the  widow  intended  to  adhere  to  the  settlement,  she 
was  bound  to  renounce  the  residue  of  the  personalty  ;  or  if  she  had  doubts  as  to  the 
course  of  electing,  it  was  her  duty  to  file  a  bill  to  clear  the  funds  The  presumption 
of  her  having  made  an  election  is  confirmed  by  the  absence  of  any  specific  mention  of 
the  leasehold   estate  in   her  will,  and  by  her  declarations,   and  those   of  Edwards, 
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respecting  the  premises.  If  she  did  not  intend  to  give  effect  to  the  will,  it  was 
incumbent  upon  her  to  have  kept  an  account  of  the  personal  estate,  and  to  have 
ascertained  the  residue,  in  order  that  the  defendants  might  be  compensated  out  of  it 
for  the  loss  of  the  leasehold.  It  is  now  too  late  to  attempt  to  ascertain  it.  But  as 
she  has  rendered  that  impossible,  should  she  even  be  held  not  to  have  elected  ;  the 
plaintiff  claiming  under  her,  and  coming  into  a  Court  of  Equity,  must  do  equity,  and 
make  compensation  to  the  two  younger  daughters,  for  the  value  of  their  interest, 
under  the  testator's  will. 

Glynn,  for  the  representative  of  the  surviving  trustee,  submitted  that  that  party 
was  entitled  to  his  costs. 

Jervis,  in  reply.  The  object  of  the  suit,  which  was  to  obtain  possession  of  the 
legal  estate,  has  been  lost  sight  of.  Mrs  Thomas  was  ignorant  of  her  rights,  and 
consequently  not  called  upon  to  elect.  It  is  a  nice  question,  whether  the  parol  evidence 
be  admissible  in  the  case  of  an  estate,  which,  by  the  statute  of  frauds,  cannot  pass  by 
[550]  parol.  However,  all  that  can  be  said  of  the  declarations  is,  that  they  are 
consistent  with  the  understanding  of  the  family. 

Lord  Chief  Baron.  The  whole  is  a  mistake  undoubtedly  on  both  sides :  how 
far  do  you  seek  an  account  of  the  rents  and  profits  1 

.lervis,  for  six  years  before  the  tiling  of  the  bill.  In  an  action  for  money  had  and 
received  off  an  estate  in  ignorance,  the  plaintiff  recovering  is  entitled  to  costs ;  by 
analogy  to  that,  which  is  an  equitable  action,  the  plaintiff  is  entitled  to  the  costs  of 
the  original  and  the  cross  cause. 

Exchequer  Chamber.     November  8th. — Lord  Chief  Baron.    In  this  cause  there 
is  a  bill,  and  a  cross-bill ;  the  original  bill  seeking  to  have  a  leasehold  estate  delivered 
up  to  the  plaintiff,  and  to  have  an  account  of  the  rents  and  profits  of  that  estate  which 
have  accrued  during  the  possession  of  two  of  the  defendants  ;  and  a  cross-bill  seeking 
to  have  it  declared,  that  the  former  possessor  of  this  estate,  under  whom  the  plaintiff 
claims,  had  made  her  election  to  give  it  up,  and  that  the  three  first  defendants  had 
a  good  title  to  it  during  the  term.     I  have  no  doubt  at  all  with  respect  to  what  ought 
to  be  done  in  this  case,  and  I  took  time  to  con.sider,  merely  because  the  points  that  are 
raised  in  it  do  touch  very  important  doctrines  of  this  Court.     The  first  point  relates 
to  the  alleged  election  :  the  second,  to  the  right  of  the  plaintiff  to  call  on  the  Court 
for  an  account  of  the  rents  and  profits,  and  from  what  period.     (His  Lordship  then 
stated  the  facts  of  the  case,  and  proceeded.)     It  is  admitted  by  the  answer  to  the 
cross-bill,  that  there  was  a  residue  of  Thomas  Thomas's  pei'sonal  estate  possessed  by 
his  widow,  "more  than  sufficient"  to  pay  his  debts  and  legacies,  and  testamentary  and 
funeral  expences ;  and  upon  that  admission,  being  totally  in  the  dark  as  to  the  extent 
of  the  residue,  I  am  now  de-[551]-sired  to  hold,  she  taking  the  leasehold  estate  to 
which  she  was  entitled  both  ways,  as  well  as  the  personalty,  that  she  did  actually  elect 
to  accept  the  leasehold  pi'operty  as  tenant  for  life  under  the  will  of  her  husband.     This 
subject  of  election  is  one  that  arises,  and  has  arisen  very  frequently  in  these  Courts  ; 
and  I  have  myself  been  frequently  engaged  in  such  cases.     Now  through  all  my  life 
I  have  had  an  impression,  which  has  been  confirmed  by  an  examination  of  precedents 
on  this  occasion,  that  whether  parties  were  bound  to  elect,  or  not,  was  one  question, 
and  whether  they  had  made  an  election,  another  ;  and  that  a  Court  can  never  hold 
persons  to  have  made  an  election,  without  fully  understanding  that  they  were  cognizant 
of  the  nature  of  the  rights  between  which  they  were  to  choose,  and  of  the  claim  upon 
them  to  elect,  and  that  in  consequence  of  that  knowledge  they  did  actually  elect.     But 
I  have  the  most  thoi'ough  conviction,  both  from  the  will  of  the  husband,  and  from  the 
conduct  of  this  lady,  that  she  had  not  the  most  distant  conception  that  she  was  called 
upon  to  make  an  election  ;  and  that  is  the  construction  I  put  on  all  the  testimony 
which  the  adverse  parties  have  produced.     If  she  had  meant  to  make  an  election,  she 
was  not  bound  to  do  any  thing  at  the  time  of  her  husband's  death,  with  respect  to 
these  estates,  but  what  she  did  do.     She  was  entitled  to  the  possession  of  the  lease- 
hold estate,  which  ever  way  she  might  elect.     She  might  have  Ijeen  called  upon  to 
give  security,  I  apprehend,  but  nothing  more  ;  because  the  ultimate  interest  of  these 
defendants  was  totally  uncertain.    One  cannot  tell  whether  the  eldest  daughter  Margaret 
might  not  have  outlived  the  whole  term  ;  it  would  have  been  an  extraordinary,  but  it 
was  a  possible  event ;  and  taking  that  into  consideration,  what  value  could  be  set  on 
the  reversionary  interests  1     There  were  only  two  acts  possible  to  be  done  by  Mrs. 
Thomas,  which  would  have  testified  an  election  on  the  subject :  the  one  was  the  settling 
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this  estate  to  the  uses  of  her  husband's  [552]  will,  which  act  would  have  been  evidence 
of  an  election  one  way  :  the  other  was  the  making  some  provision  for  the  possible  and 
future  interest  of  those  persons,  who  were  to  be  disappointed  of  their  benefit  under 
the  husband's  will,  which  would  have  proved  a  determination  the  other  way.  But  she 
does  neither  the  one,  nor  the  other;  and  upon  what  principle  I  can  be  asked  to  hold 
that  this  lady,  in  my  opinion  clearly  not  cognizant  of  what  her  rights  were,  or  that 
she  was  bound  to  elect  at  all — upon  what  principle,  I  can  be  asked  to  hold  that  she 
did  actually  make  an  election,  I  own,  after  having  weighed  to  the  utmost  of  my  power 
all  the  arguments  that  have  been  used,  I  am  utterly  unable  to  discover.  All  the 
cases  which  were  cited,  proceed  upon  the  hypothesis  of  the  persons  being  perfectly 
cognizant  that  it  was  incumbent  on  them  to  make  a  choice.  So  the  case  stands 
with  respect  to  the  widow.  She  bequeathed  the  general  mass  of  her  estate  to 
the  eldest  daughter  Margaret,  the  wife  of  the  present  plaintift"  Edwards  ;  and  under 
her  will  Margaret  took  all  the  benefits  of  every  species  which  she  herself  had.  She 
was  entitled  to  the  leasehold  estate  both  waj's  ;  absoluteh',  under  the  will  of  her 
mother,  pursuing  the  pro\nsions  of  the  settlements  ;  and  for  life,  as  the  mother  was, 
under  the  will  of  the  husband,  if  that  was  to  operate.  All  that  I  have  said,  then, 
with  reference  to  the  situation  in  which  the  mother  stood,  and  all  the  reasoning  which 
I  applied  to  that  situation,  applies  equally  to  her :  except  that  immediately  upon  her 
death,  the  tran.saction  follows,  which  shews  in  the  clearest  light,  that  there  was  a 
misapprehension  in  this  family  respecting  the  nature  of  their  title  to  this  estate  :  that 
they  were  not  apprized  that  the  husband  had  no  right  to  dispose  of  it :  that  they  must, 
in  fact,  have  forgotten  the  provisions  of  the  marriage-settlement.  I  have  no  doubt 
the  widow  thought  she  was  holding  under  the  provisions  of  the  husband's  will,  and  that 
Edwards  and  his  wife  had  the  same  impression  ;  because  when  the  latter  [553]  dies, 
and  the  supposed  title  under  the  will  expires,  this  person,  who,  I  think,  was  clearly 
entitled  to  the  possession  of  the  leasehold,  delivers  up  the  possession  of  it  to  the  defen- 
dant Morgan,  together  with  all  the  instruments  relating  to  it,  including  the  very 
settlement  under  which  he  claimed  himself.  The  mistake  begins  in  the  husband's 
disposition  of  the  estate,  on  the  supposition  that  he  had  a  power  by  the  settlement  so 
to  deal  with  it.  That  is  implied  by  the  language  of  his  will.  The  possession  of  his 
wife,  all  her  conversations,  import  the  same  thing.  'I'hey  do  not  shew  any  election, 
or  an  intention  to  elect  on  one  side,  or  the  other  ;  but  they  shew  only  that  she  thought 
the  parties  would  be  entitled  to  take  under  the  husband's  will.  I  state  that,  and 
therefore  I  do  not  enter  into  the  consideration,  whether  I  ought,  or  ought  not,  to  have 
taken  those  conversations  to  be  admissible  evidence.  That  appears  to  me  to  be  a  very 
doubtful  question.  I  know  that  in  many  cases  of  election,  instruments  and  papers 
belonging  to  a  testator  have  been  used  as  evidence  to  raise  a  question  of  election  ;  but 
as  to  mere  parol  declarations,  I  have  not  a  very  distinct  recollection  of  any  instance 
where  they  have  been  admitted  for  that  purpose.  I  have  not  thought  it  necessary  to 
enquire  into  it,  and  I  profess  to  give  no  opinion  on  that  point.  But  I  am  quite  clear, 
that  these  declarations,  such  as  they  are,  import  no  such  thing  as  an  actual  election  ; 
because  in  order  to  hold  that,  the  Court  must  be  enabled  to  collect  from  the  circum- 
stances, that  there  was  a  distinct  apprehension  in  the  parties'  mind  that  they  were 
obliged  to  elect,  and  that  the  particular  acts  done  by  them,  were  intended  to  have  that 
effect.  That  is  the  language  of  the  case  referi'ed  to  by  Mr.  Jervis,  Dillon  v.  Parker, 
and  I  think  it  is  the  fair  result  of  all  the  other  cases  on  the  subject.  In  Dillon  v. 
Parker  the  Court  is  reported  to  have  said,  "  It  seems  difficult  to  prove  all  the  circum- 
stances necessary  to  constitute  an  election  ;  that  Sir  Henry  was  apprized  of  the  necessity 
of  electing  ;  that  [554]  knowing  "  (these  are  evidently  described  as  the  circumstance 
necessary  to  constitute  an  election,)  "  that  he  could  not  hold  both  the  property  to 
which  he  was  previously  entitled,  and  that  which  was  given  to  him  by  his  son  ;  he 
voluntarily  abandoned  the  former,  and  took  the  latter.  That  he  proved  the  will  of 
his  son,  and  entered  on  the  estates  devised  to  him,  is  not  sufficient.  Did  he  not 
exercise  dominion  over  his  own  estates,  as  if  his  son  had  not  devised  them  ?  Taking 
both  estates,  enjoying  that  which  was  his  own,  and  also  that  given  to  him  by  his  son, 
how  can  it  be  said  that  he  relinquishes  one,  and  elects  to  take  the  other  ?  Has  he  not 
rather  elected  to  take  both  ? "  "Those  who  have  looked  into  that  case  must  recollect, 
that  the  father  was  in  possession  of  an  estate,  which  he  must  have  given  up  provided 
he  had  meant  to  make  an  election  :  whereas  here,  that  circumstance  does  not  occur ; 
because,  even  if  the  widow  had  elected,  she  was  entitled  to  the  possession  of  the  estate 
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equally.  She  possessed  every  thing  exactly  in  the  manner  in  which  she  would  have 
done,  if  she  had  meant  to  elect.  Either  way,  it  made  no  difference  whatever,  and 
therefore  it  is  impossible  for  me,  on  any  principle,  or  good  sen.se,  to  say,  that  either 
she  or  her  son-in-law  and  daughter  elected.  I  think,  therefore,  that  the  plaintiff  is 
entitled  to  have  the  premises  delivered  up  to  him. 

Then  comes  the  question  relating  to  the  rents  and  profits  ;  and  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  the  rents  and  profits  from  the  time  of  filing  the  bill. 

Jervis.     From  the  time  of  demanding  the  estate 

L.  C.  Baron.  You  have  no  evidence  of  that  time  :  only  from  the  time  of  filing 
the  bill ;  that  is  the  justice  of  it,  and  I  apprehend  that  to  be  the  practice,  and  the 
rule  of  the  Court  in  such  cases.  It  seems  tolerably  clear,  that  in  cases  of  mere  adverse 
possession,  the  Court  does  not  grant  [555]  an  account  of  rents  and  profits,  when 
it  decrees  rents  and  profits,  except  from  the  time  of  filing  the  bill.  i  hat  certainly 
is  much  more  favourable  to  a  more  extended  claim  than  this  case  ;  because  that 
this  was  an  adverse  possession  is  true,  but  it  was  an  adverse  possession  produced 
by  the  act  of  the  plaintiff  giving  up  the  estate.  On  that  subject,  1  will  refer  you 
to  a  case  in  the  7th  of  Vesey,  jun.  Pettiwanl  v.  Pre.tcott  (7  Ves.  J.  541).  It  is 
a  case  in  which  both  questions  arise;  and  you  will  see  it  justifies  the  course  I 
am  taking  in  every  point  I  have  had  occasion  to  consider.  Richard  Astley,  by 
his  will,  dated  the  15th  of  February,  1778,  gave  and  bequeathed  to  his  brother 
John  Astley,  15001. ;  and  discharged  him  fiom  all  debts  due  to  the  testator  at  the 
time  of  his  decease,  whether  by  liond  or  mortgage,  with  all  interest  due  upon  the 
same;  and  he  gave  to  Koger  Pettiward  a  copyhold  estate  in  the  following  manner, 
"I  give  to  Eoger  Pettiward  my  copyhold  estate  at  Putney."  I  need  not  state  the 
other  terms  of  the  devise.  The  testator  then  gave  all  the  residue  and  remainder  of 
his  estate,  not  disposed  of  by  his  will,  to  his  brother.  The  testator  died  in  1 780 ; 
afterwards  it  was  discovered,  that  on  the  surrender  of  the  testator  and  his  wife  of  the 
copyhold  estate  at  Putney,  they  were  admitted,  to  the  use  of  themselves  for  their 
lives,  and  the  life  of  the  survivor ;  and  after  the  death  of  the  survivor,  to  the  use  of 
such  person  or  persons,  for  such  estate  or  estates,  as  they,  or  the  survivor  should, 
by  any  deed  or  writing  executed  in  the  presence  of  two  or  more  witnesses  appoint, 
and  in  default  thereof,  to  the  use  of  the  right  heirs  for  ever.  The  testator  survived 
his  wife ;  no  appointment  was  executed,  the  will  not  having  a  sufficient  number  of 
witnesses  to  make  it  an  appointment.  The  consequence  was,  that  J.  Astley,  who  was 
the  heir  of  Richard,  and  who  had  taken  these  benefits  under  the  will,  entered  into 
[556]  the  possession  of  the  estate.  He  was  admitted  ;  a  variety  of  transactions  took 
place,  and  he,  for  near  twenty  years,  almost  a  sufficient  period  to  bar  the  legal  remedy, 
continued  in  possession  of  this  copyhold  estate,  in  the  face  of  his  brother's  will.  Then 
Pettiward,  the  plaintiff' in  the  case,  applied  for  relief  against  this,  after  the  death  of 
J.  Astley,  and  after  he  had  devised  and  charged  the  estate.  It  was  held  by  the 
Master  of  the  Rolls,  to  be  clear  that  it  was  a  case  of  election  ;  but  that  this  possession 
of  almost  twenty  years,  had  not  amounted  to  an  election  one  way  or  the  other. 
Therefore  the  trustees  were  put  to  their  election,  and  Pettiward  got  the  estate. 
Another  very  strong  circumstance  there  was,  that  an  arrangement  had  been  entered 
into,  to  which  Pettiward  was  a  party,  and  of  which  one  part  was  that  John  Astley 
should  hold  the  copyhold  estate ;  so  that  he  held  this  estate  not  only  as  heir,  but  as 
a  party  to  the  arrangement,  and  deriving  some  benefit  under  it,  (taowever,  it  was 
cleai-,  that  there  had  been  no  I'eference  in  that  to  the  question  of  election).  This  case 
shews  the  clear  understanding  of  the  Court,  that  all  the  circumstances  which  con- 
curred there  do  not  constitute  an  election,  although  it  was  a  case  of  election.  There 
the  trustees  elected  to  take  under  the  will.  Then  on  that,  J.  Astley  having  been  in 
possession  nearly  twenty  years,  under  circumstances  very  similar  to  this,  the  question 
arose,  to  what  extent  the  account  of  rents  and  profits  should  go ;  and  the  Master  of 
the  Rolls  is  stated  to  have  expressed  himself  upon  that  point  in  these  terms  :  "With 
respect  to  the  other  point,  there  ought  to  be  no  account  beyond  the  filing  of  the  bill. 
There  is  no  infant,  no  breach  of  trust  in  the  case.  J.  Astley  lives  and  dies  in  the 
belief  that  no  claim  was  to  be  made  upon  him.  Under  that  supposition  he  disposes. 
Upon  that  supposition  those  deriving  under  him  deal  with  it;  and  after  a  lapse  of 
time,  nearly  sufficient  to  bar  the  legal  remedy,  if  any  there  had  been,  for  the  estate, 
this  plaintiff  asks— not  only  the  estate,  [557]  but  the  whole  rents  and  profits  from 
the  time  the  title  accrued,  which  he  has  been  so  tardy  in  asserting.     Constructively, 
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it  is  true,  the  heir  was  a  trustee  of  the  rents  and  profits  of  the  estate,  bound  hy  the 
will ;  but  it  does  not  follow,  that  he  is  always  so.  In  Dormer  v.  Fortescue  (3  Atk.  124), 
Lord  Hardwicke  says,  "upon  special  circumstances,  even  in  case  of  a  trust,  the  Court 
will  restrain  the  account  to  the  time  of  bringing  the  bill ; "  and  he  specities  as  one 
instance,  default  and  neglect  in  not  filing  the  bill  sooner ;  and  says  the  Coiu-t  has 
often  thought  fit  to  restrain  it  (ibid.  129,  1.30).  The  plaintiff,  therefore,  ought  in  this 
case  to  be  restrained  from  cairying  the  account  farther  back.  That  seems  a  case  like 
the  present,  and  I  think  there  should  be  no  account  beyond  the  time  of  filing  the 
bill,  because  certainly  the  plaintift'  who  seeks  the  account  was  himself  the  very  person 
who  led  the  defendant  into  this  difficulty.  It  is  as  clear  a  case  as  Pettiwani  v. 
Prescntt,  or  any  other  of  which  I  am  aware.  I  think  therefore,  that  the  leasehold 
estate  must  be  delivered  up  to  the  plaintiff'  with  the  deeds  ;  that  he  is  entitled  to  an 
account  of  the  rents  and  profits  from  the  time  of  filing  the  bill,  without  costs  ;  and 
that  the  cross-bill  should  be  dismissed  with  costs. 

The  lease  to  be  delivered  up  to  the  plaintiff  Edwards,  and  to  be  assigned  to  him 
by  the  trustee  Beynon,  with  all  the  documents,  &c.  ;  and  the  plaintiff  ii  also  entitled 
to  the  rents  and  profits  of  the  leasehold  in  question  from  the  time  of  filing  the  bill, 
and  an  account  to  be  taken  of  such  rents  and  profits,  if  the  parties  differ  as  to  the 
amount.  The  decree  in  this  cause  to  be  without  costs,  but  Mr.  Beynon  to  have  his 
costs,  to  be  paid  to  him  by  plaintiff  Edwards.  The  bill  in  the  cross  cause  is  to  be 
dismissed  with  costs. 

[558]  Forester,  Clerk,  v.  Helji.  E.xchequer  Chamber.  November  Sth,  1824. — 
Motion  by  defendant  for  inspection  of  a  book  produced  by  plaintiff  under  a  com- 
mission issued  after  publication  passed,  refused  with  costs. 

[S.  C.  13  Price,  790.] 

This  cause,  which  was  a  suit  for  tithes,  stood  in  the  paper  for  hearing  this  day  ; 
and  this  morning  Jervis  moved,  on  notice,  on  behalf  of  the  defendant,  that  the 
plaintiff  might  leave  in  the  hands  of  his  Clerk  in  Court  a  certain  book,  which  was 
produced,  and  exhibited  to  the  commissioners,  under  a  commission  issued  in  this 
cause  after  publication  had  passed  pursuant  to  an  order  of  the  Court,  with  lilierty  to 
the  defendant,  his  solicitor,  or  Clerk  in  Court,  to  inspect  the  same. 

Simpkinson  opposed  the  motion,  as  being  contrary  to  the  established  practice. 

Lord  Chief  Bakon.  The  party  cannot  be  called  upon  for  a  production  ;  he 
may  produce  the  book,  or  not,  at  the  hearing,  according  to  his  discretion. 

Motion  refused,  with  costs.(a) 

[559]    (Before  the  Lord  Chief  B.-vron.) 

HoLWELL,  Clerk,  v.  Bl.ajce  and  Others.  Exchequer  Chamber,  May  18th,  20th, 
24th;  Gray's  Inn  Hall,  June  11th;  E.xchequer  Chamber,  June  22d  ;  November 
8th,  1824. — Moduses  of  7d.  for  every  milch  cow,  in  lieu  of  the  tithe  of  the  calf, 
and  of  the  milk  of  such  cow ;  5d.  for  every  heifer,  in  lieu  of  the  tithe  of  the  calf, 
and  of  the  milk  of  such  heifer;  4d.  for  every  hogshead  of  cider,  and  so  in  pro- 
portion for  a  greater  or  less  quantity,  in  lieu  of  the  tithe  in  kind  of  the  apples 
used  in  making  such  cider;  one  penny  for  hoard,  or  hoard-penny,  in  lieu  of  the 
tithe  in  kind  of  apples  grown  and  hoarded,  held  to  be  legal,  and  issues  directed 
to  try  them. 

This  bill  was  filed  in  December,  1820,  by  the  rector  of  the  parish  of  Plymtree  in 
Devonshire,  against  a  number  of  occupiers,  for  tithes  in  kind. 

It  charged,  that  down  to  the  year  1804,  the  several  occupiers  had  paid  to  the 
rector  for  the  time  being,  tithes  in  kind  of  all  titheable  matters,  or  a  full  composition  ; 

(a)  Vide  Madd.  Pr.  Ch.  2,  393,  394,  and  the  cases  there  referred  to.  Jackson  v. 
Sedgwick,  2  VVils.  167,  where  the  general  rule  of  the  Court  is  stated  to  be,  that  a 
defendant  cannot  have  an  order  for  production  of  papers  by  a  plaintiff".  Sed  vide  I'he 
Princess  of  JFales  v.  The  Earl  of  Livei-pool,  1  Swanst.  114,  580.     1  Wils.  113. 

Ex.  Div.  IV.— 8* 
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but  that  about  that  time,  William  Blake  (who  then  occupied  the  lands  now  held  by 
the  tii'st  defendant  in  this  suit),  and  William  Harris,  having  lefused  to  pay  certain 
of  them,  in  Trinity  term  180.5,  Daniel  Veysie,  Clerk,  plaintiff's  immediate  predecessor 
in  the  parish,  exhibited  his  bill  against  those  two  parties  for  an  account.  That  the 
defendants  put  in  their  answer,  and  set  up  several  pretended  moduses  :  that  several 
witnesses  were  examined  in  the  cause  :  and  that  by  a  decree  made  on  the  .5th  of  May, 
1810,  an  account  was  decreed  of  all  the  tithes  sought  by  the  bill.  It  further  charged, 
that  the  defendants  to  that  suit  afterwards  appealed  against  the  decree  to  the  House 
of  Lords,  where  the  decree  was  on  the  1st  of  July,  1815,  atfirmed. 

The  (present)  defendants,  by  their  answer,  admitted  the  plaintiff's  title,  but 
pleaded  the  following  (amongst  other)  moduses,  or  customary  payments,  as  payable 
on,  or  about  the  feast  of  Easter  in  every  year,  or  so  soon  after  as  they  should  be 
demanded  ;  "  the  yeaily  sum  of  7d.  for  every  milch  cow  kept,  and  depastured  within 
the  said  parish  of  Plymtree,  or  the  titheable  places  thereof,  in  each  respective  year, 
as  a  modus,  or  customary  payment,  for,  and  in  lieu  of,  the  tithe  of  the  calf,  and  of 
the  tithe  in  kind  of  the  [560]  milk  of  such  cow  yearly  arising,  &c.  within  the  said 
parish,  or  the  titheable  places  thereof  :  and  also  the  yearly  sum  of  5d.  for  every  heifer 
kept  and  depastured  in  each  respective  year  within  the  said  parish,  or  the  titheable 
places  thereof,  as  a  modus,  or  customary  payment,  for  and  in  lieu  of  the  tithe  of  the 
calf,  and  of  the  tithe  in  kind  of  the  milk  of  such  heifer,  yearly  arising,  &c.  :  the 
yearly  sum  of  4d.  for  every  hogshead  of  cider,  and  so  in  proportion  for  a  greater  or 
less  quantity  than  a  hogshead,  made  or  produced  within  the  said  pai'ish,  from  apples 
grown  in  each  respective  year  within  the  said  pai'ish,  or  the  titheable  places  thereof, 
for,  and  in  lieu  of,  the  tithe  in  kind  of  the  apples  which  have  been  used  in  making 
such  cider ;  and  also  by  the  several  and  respective  occupiers  of  lands  within  the  said 
parish,  or  the  titheable  places  thereof,  who  shall  have  had,  produced,  or  grown,  upon 
or  from  such  lands,  apples  which  they  shall  have  hoarded,  the  yearly  sum  of  one 
penny,  called  in  the  said  parish  one  penny  for  hoard,  or  hoard-penny,  the  same  being 
paid  and  payable  in  each  respective  year  in  lieu  of  the  tithe  in  kind  of  such  apples, 
as  such  several  and  respective  occupiers  shall,  in  each  such  year,  have  so  had  and 
hoarded." 

The  only  question  in  the  cause,  was  as  to  the  existence,  or  legality  of  the  moduses. 
A  great  deal  of  evidence,  documentary  and  parol,  was  given  on  Vjoth  sides. 

Martin,  H.,  Ludlow,  and  Tinney,  for  the  plaintiff'. 

Jervis,  Mascall,  and  Coleridge,  for  the  defendants. 

It  was  objected  by  plaintiff's  counsel,  that  the  moduses  generally  were  not  suffi- 
ciently supported  by  evidence,  and  that  the  particular  moduses  specified,  even  con- 
ceding that  they  were  proved,  were  bad  in  law.  And  in  support  of  the  latter  position, 
they  relied  upon  the  opinions  expressed  by  Sir  T.  Plumer  in  Sliort  v.  Lee  (2  J.  &  W. 
464),  as  follows :  "  The  [561]  next  modus  is  open  to  more  objection  ;  for  every  milch 
cow  and  calf  4d.,  and  for  every  heifer  and  calf  3d.  in  lieu  of  the  tithes  of  calves  and 
milk.  This,  I  suppose,  is  meant  to  cover  the  tithes  of  all  the  calves  and  milk  on  the 
farm,  liut  the  union  of  two  articles  that  are  distinctly  titheable,  in  one  customary 
payment,  is  always  objectionable  ;  there  cannot  be  a  payment  of  one  thing,  in  lieu  of 
another  that  is  distinct.  Now  the  tithes  of  milk  and  calves  are  quite  different ;  the 
latter  are  subject  to  the  rules  that  govern  the  tithing  of  animals ;  the  right  attaches 
when  they  are  born  ;  but  milk  is  titheable  each  day,  according  to  a  certain  rule  ;  it 
must  be  taken  on  the  spot  where  the  animal  is  milked,  and  is  equally  due  whether 
there  is,  or  is  not  a  calf.  How  then  can  one  payment  cover  both  1  The  consequence 
would  be,  that  cows  might  be  introduced  without  calves ;  the  rector  would  then  be 
entitled  to  nothing,  and  yet  would  be  precluded  from  the  tithe  of  the  milk.  If  it  be 
said  that  ni  such  a  case  the  modus  does  not  apply,  then  they  have  claimed  too  general 
an  exemption ;  it  ought  to  have  been  more  correctly  stated." 

"  The  next  modus  is  void  upon  the  face  of  it,  at  least  as  it  is  applied.  For  every 
hogshead  of  cider  3d.  ...  In  Egerton  v.  Follett  (2  Gwil.  535),  a  modus  of  4d.  for 
every  hogshead  of  cider  in  lieu  of  the  tithe  of  orchard  fruit,  was  held  to  be  void.  If 
therefore  this  modus  is  to  be  understood  in  the  manner  in  which  the  witnesses  state 
it,  namely,  as  in  lieu  of  apples  and  fruit,  then,  according  to  that  case,  and  on  every 
principle,  it  is  bad  in  point  of  law;  for  the  consequence  Would  be,  that  if  they  made 
no  cider,  the  rector  would  have  no  tithe  of  apples.  And  a  modus  leaving  it  in  the 
option  of  the  farmer,  by  not  manufacturing  the  raw  material,  to  exclude  the  rector 
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from  his  common  law  right,  making  it  perfectly  uncertain,  is  necessarily  bad.  The 
next  is  for  fruit,  including  hoard  [562]  apples,  Id.,  in  lieu  of  tithes  of  apples,  pears, 
and  other  fruit.  I  own  I  was  surprised  to  see  in  the  answer  this  extraordinary  com- 
bination, a  payment  being  first  stated,  that,  if  good  for  any  thing,  covers  apples,  and 
then  another  modus  for  hoard  apples;  so  that  there  are  two  moduses  for  the  same 
article." 

On  the  part  of  the  defendants,  it  was  answered,  that  these  opinions  were  mere 
obiter  dicta  unnecessary  in  the  case,  and  uncalled  for  by  its  decision,  which  went  upon 
a  quite  different  ground  :  that  the  moduses  objected  against,  or  others  precisely 
similar,  had  been  repeatedly  held  good,  and  estiblished  by  this  Court  even  on  bills 
to  establish  moduses ;  and  the  following  cases  were  cited  on  this  point.  Boscawen  v. 
Roberts  (.3  Gwil.  946.  3  Wood's  Decr!^  174),  Philips  v.  Si/mes  (2  Gwil.  G.54.  Bunb. 
171),  Tornano  v.  Legije  (1  Black.  420),  Morgan  v.  Holt  (1  Wood,  337),  Beddingtmi  v. 
A'tre  (2  Wood,  62  &  63),  lioire  v.  The  Bithop  of  Exeter  (ibid.  136),  Jones  v.  Caictliorne, 
and  D'VstMi  v.  Jones  {Md.  149),  liurslem  v.  Spencer  (ibid.  381,  where  1  Anst.  322,  in 
notis,  is  referred  to),  O'Conner  v.  Cook  (6  Ves.  665),  Stuart  v.  Greenall  (9  Pr.  106). 
Toller's  Law  of  Tithes  was  also  referred  to. 

November  8th. — Lord  Chief  B.\kon.     (Having  stated  the  nature  of  the  suit, 

and  the  several  moduses  laid  by  the  answer.)     There  was  a  former  suit,  not  between 

the  same  parties,  but  between  the  former  rector  and  some  occupiers  in  this  parish, 

in  which  it  was  intended   to  raise  the  same  questions.     There  are   however  some 

differences   between    the    moduses  now  insisted   on,  and  the   moduses   which  were 

insisted  en  in  that  suit.     I  do  not  know  that  I  need  state  those  differences  with  a?iy 

particularity.     It  will  be  sutticient  for  my  purpose  to  observe,  that  in  th';   modus 

respecting  the  [563]  cow,  which  is  here  pleaded  as  a  modus  for  every  cow  depastured 

in  the  parish  in  lieu  of  the  tithe  of  milk,  and  of  the  calf,  if  she  has  any,  there  was  no 

calf  mentioned.     In  the  present  cause,  no  modus  is  claimed  for  a  colt.     In  the  former, 

a  modus  of  a  penny  was  taken  as  due  for  a  colt.     In  both,  the  same  modus  is  stilted 

for  apples  used  in  making  cider;  but  on  the  former  occasion,  there  was  no  modus 

plesided  for  a  hoard-penny.     And  there  is  a  very  important  variation  with  respect  to 

the  meadow.  ...     In  the  former  suit,  there  was  a  general  decree  in  the  Exchequer 

against  the  moduses.     The  plaintiff,  the  rector  of  that  day,  obtained  a  decree  against 

the  defendants  in  the  terms  of  the  prayer  of  his  bill.     What  passed  at  that  time,  and 

in  that  Court,  I  have  not  been  able  to  inform  myself ;  I  am  totally  in  the  dark  with 

respect  to  it.     All  that  I  know,  and  that  I  know  with  great  precision  from  Mr.  Dow's 

Report,  is  what  took  place  in  the  House  of  Lords.     In  total  ignorance  on  that  part  of 

the  subject,  I  think  I  must  take  it  for  granted,  that  the  decree  in  the  Court  of  Exchequer 

proceeded  on  the  same  grounds  which  seem  to  have  been  adopted  by  the  House  of 

Lords  in  making  their  ultimate  order.     Now  it  is  quite  obvious  that  they  never  entered 

into  the  questions  which  have  been  discussed  in  this  suit      Their  Lordships'  decision 

turned   on  the  want  of  correspondence  between  the  moduses  as  pleaded,  and  the 

evidence  as  contained  in  the  depositions.     That  case,  Blake  v.   Veysie,  is  reported  in 

the  3d  volume  of  Mr.  Dow's  Reports,  and  my  Lord  Chancellor  says  (3  Dow.  189), 

"  The  defendants  could  succeed  only  secundum  allegata,  et  probata,  according  to  what 

is  alleged  and  proved.     In  this  view,  it  does  not  appear  to  ms  that  the  case  as  to  the 

moduses  is  proved.     But  whether  they  might  have  sustained  a  defence,  and  established 

moduse-s,  if  laid  in  some  other  way,  I  do  not  undertake  to  say.     But  here  there  is 

[564]  no  sufficient  evidence  to  support  the  allegations,  not  even  so  much  as  according 

to  the  principles  and  practice  of  the  Court,  called  for  an  issue."     My  Lord  Redesdale 

is  still  more  distinct  and  explicit  on  the  subject.     He  says,  "  My  view  of  the  case  is 

similar  to  that  which  has  been  stated.     The  difficult}'  is  to  frame  any  i.ssue  upon  the 

answer,  that  accords  with  the  evidence.     1  he  defendants  have  not  laid  the  moduses 

in  the  pleadings  according  to  the  case  which  appears  upon  the  evidence.     They  may 

contest  the  plaintiff's  claim  in  another  suit ;  but  here  there  could  be  no  issue  directed  ; 

because,  if  it  were,  it  must  be  something  new  arising  out  of  the  evidence,  and  not  out 

of  the  answer  or  pleadings.     There  is  certainly  some  evidence  of  payments,  which 

from  their  smallness  appear  to  have  been  customary  payments.     The  Court,  however, 

did  right  with  respect  to  the  present  case.     But  the  defendants  may,  in  another  suit, 

put  the  proper  modus  in  issue."     Upon  that,  the  appeal  is  dismissed,  and  the  decree 

is  affirmed.     Now,  therefore,  when  the  defendants  have  been  taught  by  experience, 

they  adapt  their  pleadings  directly  to  the  evidence,  and  state  their  moduses,  not  from 
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any  recolleotion,  but  so  as  to  correspond  with  the  evidence  as  exactly  as  is  practicable. 
The  decision  in  the  House  of  Lords,  and  that  in  the  Kxchequer,  (presuming  that  the 
view  taken  by  the  latter  Court  was  the  same  as  that  of  the  House  of  Lords,)  these 
two  decisions  are  no  authority  to  guide  this  case  in  any  respect  whatever.  Therefore, 
since  no  difficult}'  presents  itself,  of  the  same  kind  which  arose  before,  I  must  hold 
myself  hound  on  these  pleadings  to  put  these  two  cases  entirely  out  of  the  question, 
and  to  consider  the  case  as  if  they  had  never  occurred. 

Now  the  first  thing  in  order  which  it  appeals  to  me  I  ought  to  consider,  is  some 
objections  which  were  advanced  against  the  legality  of  the  moduses  as  they  are  pleaded. 
And  the  first  of  them  that  I  shall  mention,  is  that  laid  for  a  cow  in  respect  of  the 
tithe  of  the  milk  and  [565]  of  the  calf,  and  for  a  heifer  in  respect  of  the  same  titheable 
matters.  '1  hey  come  exactly  under  the  same  consideration.  It  was  suggested,  that 
if  these  moduses  were  proved  in  the  clearest  way,  yet  they  were  void  in  law,  because 
it  is  stating  one  modus  for  two  titheable  matters,  the  milk  and  the  calf ;  and  in  support 
of  that  a  case  was  cited,  and  very  properly  cited,  decided  by  the  late  Master  of  the 
KoUs,  Sir  Thomas  Plumer,  of  Short  v.  Lee.  There  is  unquestionably  in  Short  v.  Lee, 
not  a  decision,  but  a  dictum  of  Sir  Thomas  Plumer,  that  this  specific  and  identical 
modus  is  a  void  modus  ;  and  if  I  thought  myself  bound  by  that  dictum,  I  should  be 
under  the  necessity  of  deciding  this  cause,  as  to  that  particular  modus,  upon  that 
ground.  But,  in  the  first  place,  I  have  to  observe  on  that  case,  that  he  did  not  deter- 
mine it  upon  that  point.  He  decided  against  the  moduses  on  the  evidence,  thinking, 
as  he  states  very  much  at  large,  that  the  balance  of  evidence  was  very  much  against 
their  existence.  It  appeared  in  fact,  that  they  had  a  commencement  after  the  time  of 
memory  ;  anfl  that  was  the  ground  upon  which  he  made  the  decree.  Therefore,  what 
he  has  said  upuu  this  modus,  resolves  itself  into  a  mere  dictum  ;  and  I  cannot  help 
thinking  it  was  I'ather  hastily  expressed.  No  man  had  more  industry  and  research 
than  Sir  T.  Plumer :  and  if  he  had  felt  that  the  case  turned  upon  that  point,  he  would 
doubtless  have  exercised  these  qualities  on  that  occasion.  But  he  felt  that  he  was 
disposing  of  it  on  another  ground,  and  in  consequence  did  not  look  into  the  point, 
because  he  entirely  overlooks  abundance  of  decisions  in  which  that  very  modus  has 
been  established  by  the  Court.  And  if  you  look  to  the  principle  of  it,  it  is  very 
difficult  to  see,  why  there  may  not  be  a  modus  for  a  cow  depastured  in  the  parish,  to 
cover  every  thing  which  that  cow  can  produce,  and  which  will  go  not  only  to  the 
milk,  but  to  the  calf  also.  And  I  take  it  on  myself  to  say,  that  in  several  instances, 
in  more  than  I  shall  think  it  necessary  to  mention,  [566]  not  only  defences  of  this 
kind  have  been  sustained;  but  in  bills  to  estal)lish  moduses,  the  Court  of  Exchequer 
has  directly  decreed  in  favour  of  this  specific  modus.  I  forget  now,  whether  the  sums 
were  the  same,(a)  but  as  there  is  no  reason  to  apprehend  that  this  is  a  rank  modus, 
that  is  not  very  material.  It  will  be  found,  that  in  the  year  1702,  in  a  case  of  Fidsleij 
v.  Carew,  mentioned  in  the  1st  volume  of  Mr.  Wood's  Collection,  page  410,  that  very 
modus  is  established.  And  in  another  case  of  Euwe  v.  The  Bishoj)  of  Exeter,  in  the 
2d  Wood,  1.36,  there  is  the  very  same  modus  established  in  the  year  1719.  Therefore, 
I  think  myself  not  bound  by  what  was  said  by  that  very  able  Judge  Sir  T.  Plumer, 
in  his  opinion  on  that  case  ;  and  I  must,  upon  the  authority  of  these  cases,  and  what 
appears  to  me  to  be  the  good  sense  of  the  subject,  get  rid  of  that  objection.  Now  as 
to  the  objection  to  the  modus  for  the  cider.  That  modus  is  something  of  the  same 
description  ;  and  without  entering  into  any  argument  upon  it,  I  will  say,  that  it  also 
has  been  established  in  the  very  manner  it  is  pleaded  here.  In  the  case  of  Gould  v. 
i'tarce,^  in  the  2d  Wood,  232,  a  modus  of  2d.  a  hogshead  for  cider  or  perry,  in  lieu  of 
tithes  in  kind  of  apples  or  pears  made  into  either,  was  established  on  a  bill  to  establish 
moduses.  In  Slomnbe  v.  Bond,  4  Wood,  34,  a  modus  of  the  same  description  was 
established.  And  in  Howe  v.  The  Bishop  of  Exeter,  a  case  that  I  had  occasion  to  men- 
tion before,  8d.  a  hogshead  for  the  cider,  and  so  in  proportion,  was  also  held  to  be  a 
good  modus,  and  a  penny  for  the  hoard  ;  the  only  ditterence  between  the  two  cases 
being  that  in  this  case  it  is  4d.  and  there  it  is  8d.  ;  but  the  hoard-penny  is  the  same. 
I  think  myself  bound  there-[567]-fore  by  authorities  (and  my  opinion  is  with  these 

(a)  In  Pidsleij  v.  Carew  one  shilling  was  the  sum  payable  in  lieu  of  the  tithe  of  the 
milk  and  calf  of  the  milch  cow,  and  6d.  in  lieu  of  the  tithe  of  the  milk  and  calf  of  the 
heifer ;  and  in  Howe  v.  The  Bishoj)  of  Exeter,  seventeen  pence  was  the  amount  of  the 
one  modus,  and  thirteen  pence  that  of  the  other. 
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authorities,)  to  say  that  the  objections  made  to  the  validity  of  these  two  moduses 
ought  not  to  prevail.(a)' 


The  Attorney  General  v.  Slee.  November  10th,  18-24:. — The  words  "officer,  or 
officers  of  excise,"  in  the  stat.  57  G.  3,  c.  123,  s.  13,  are  general,  and  apply  to 
any  officer  of  excise,  whose  accounts  may  be  frustrated  or  evaded  by  the  fraudulent 
use  of  permits. 

This  was  an  information  against  the  defendant,  who  was  a  rectifier  of,  and  dealer 
in  spirits,  in  London  and  Brighton,  for  penalties  under  the  57  Geo.  3,  c.  123,  s.  3.(a)- 
The  6th  count  charged  that  the  defendant  on,  &c.  at,  &:c.  did  use  and  employ  a  certain 
permit  in  such  manner,  and  so,  that  a  certain  account,  to  wit,  the  account  of  the  stock 
of  foreign  spirits  called  Geneva  of  him  the  said  John  Slee,  he  the  said  J.  S.  then  and 
there  being  a  dealer  in  spirits,  kept,  and  checked  by  the  officer  of  the  excise  by  said 
last  mentioned  permit,  might  be,  and  was  frustrated  and  evaded,  contrary  to  the  form 
of  the  statute,  &c.  A  verdict  was  found  for  the  Crown  on  this  and  five  similar  counts. 
But  it  ha^-ing  been  sworn  at  the  trial  by  the  Excise-officer  whose  duty  it  was  to  survey 
the  defendant's  stock  at  Brighton,  where  the  alleged  ottence  was  committed,  that  the 
false  permits  which  had  been  used  were  written  by  [568]  him  for  the  purpose  of  covering 
the  encreases  in  the  stock,  occasioned  by  adding  water  for  the  reduction  of  strong 
foreign  spirits,  a  practice  allowed  by  the  Excise-laws  to  the  extent  of  seventeen  degrees 
below  hydrometer  proof — 

Jervis  now  moved  for  a  rule  to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  granted,  on  this  among  other  grounds — that  the  language  of  the 
statute  on  which  the  counts  in  question  had  been  framed,  was  not  satisfied  by  the 
evidence,  for  that  it  could  not  be  said,  that  the  account  kept  and  checked  by  the 
officer  was  frustrated  and  evaded  by  means  of  the  fabricated  permits,  when  it  appeared 
that  they  had  been  made  by  himself. 

But  the  Court  held,  that  the  words  of  the  statute  ought  not  to  be  limited  to  the 
surveying  officer  resident  on  the  spot,  but  were  applicable  to  any  officer  of  excise, 
whose  account  might  be  frustrated  and  evaded,  as  that  of  the  supervisor  in  town  had 
been  in  this  instance ;  and  therefore 

The  rule  was  refused. 


GiLLiNGHAM  V.  WASKETT,(a)3  NOW  Waskett  Myer.'!.  November  10th,  1824. — The 
course  of  practice  requires,  that  the  defendant  should  be  served  with  a  copy  of 
the  further  breaches  suggested  on  the  roll,  pursuant  to  the  stat.  8  &  9  W.  3, 
e.  11,  s.  8,  previous  to  the  execution  of  the  writ  of  enquiry. — But  the  irregularity 
of  want  of  notice,  and  surprise,  may  be  waived  by  the  defendant  going  into  hig 
case  without  protesting  against  it. — Where  the  defendant,  an  attorney  who  ha^j 
conducted  his  own  defence,  made  such  a  waiver,  the  Court,  as  an  indulgence 
consented  to  set  aside  the  inquisition,  and  to  let  him  in  to  a  new  enquiry  on  terms. 

(a)'  In  the  latter  part  of  his  judgment,  his  Lordship  entered  into  an  elaborate 
analysis,  and  comparison  of  the  evidence,  and  came  to  the  conclusion,  that  it  was  so 
balanced,  that  he  could  not  pronounce  a  decree,  without  sending  the  case  to  a  jury. 
Issues  were  accordingly  directed  to  try  the  moduses  as  laid  by  the  answer,  with  certain 
exceptions. 

(a)-  By  which  it  is  (inter  alia)  enacted,  that  any  maker  or  makers,  distiller  or 
distillers,  rectifier  and  rectifiers  of,  or  dealer  or  dealers  in,  or  retailer  or  retailers  of, 
spirits  in  England,  and  every  person  or  persons  who  shall  in  any  manner  use  or  employ, 
or  cause  or  suffer  to  be  used  or  employed,  any  permit,  so  as  that  any  account  kept  or 
checked,  or  to  be  kept  or  checked  by  the  officer  or  officers  of  excise  by  such  permit, 
shall  or  may  be  frustrated  or  evaded,  he,  she,  or  they,  shall,  for  every  such  off'ence, 
severally  forfeit  and  lose  the  sum  of  5001.  over  and  above  all  other  penalty,  &c.  what- 
soever. 

{af  Vide  ante,  p.  198. 
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(which  he  declined). — Where  a  party  acts  as  his  own  adviser,  he  cannot,  (as  a 
matter  of  right,)  ask  the  Court  to  relieve  him  from  the  effects  of  errors  occasioned 
by  his  ignorance. 

[S.  C.  1.3  Price,  791.     For  further  proceedings  see  1825,  M'Cle.  &  Y.  147.] 

In  this  case  the  plaintiff,  pursuant  to  the  stat.  8  &  9  Will.  3,  c.  11,  s.  8,  suggested 
on  the  roll  the  further  [569]  lireaches  of  the  condition  of  the  bond  by  the  non-payment 
of  the  dividends  between  the  bringing  of  the  action,  and  the  time  when  the  last  rule 
was  confirmed,  and  proceeded  by  writ  of  enquiry  of  damages.  The  writ  was  executed 
before  the  Lord  Chief  Baron  on  the  6th  of  July.  The  defendant  conducted  his  own 
defence,  making  no  objection  during  the  trial  on  the  ground  of  ii'regulai'ity,  and  a 
verdict  was  found  for  the  plaintiff  for  the  sum  of  1391.  lis.  lOd.  the  then  value  of  the 
stock,  and  the  sum  of  421.  7s.  id.,  the  amount  of  all  the  dividends  due  from  the  first 
day  of  half-yearly  payment  stated  in  the  declaration,  till  the  10th  of  A])ril,  1824. 

When  the  trial  was  concluded,  the  defendant  objected  that  he  had  been  taken  by 
surprise,  having  been  previously  left  in  total  ignorance  that  the  enquiry  was  to  include 
the  additional  breaches;  and  on  the  following  day,  he  (in  person)  obtained  a  rule, 
calling  on  the  plaintiff  to  shew  cause  on  the  first  day  of  the  ensuing  term,  why  the 
inquisition  should  not  be  set  aside.  The  application  was  grounded  on  an  affidavit  by 
the  defendant,  which  stated,  that  no  copy  of  any  suggestion  of  further  breaches  had 
ever  been  delivered  to  him,  or  his  Clerk  in  Court,  so  that  upon  the  execution  of  the 
writ  he  was  taken  by  surprise  as  to  the  further  breaches  suggested  ;  and  that  he  was 
damnified  by  the  assessment  of  damages,  which  had  taken  place  upon  both  the  original, 
and  the  ulterior  breaches,  because  the  plaintiff  had  received  from  him  money  expressly 
in  respect  of  dividends  on  the  stock  in  question,  for  which  he  had  no  deduction 
whatever  on  the  assessment. 

An  affidavit  in  reply  was  m.-ide  by  the  plaintiff's  attorney,  denying  the  alleged 
want  of  notice,  and  the  surprise,  because  deponent  had  previously  informed  defendant 
that  it  was  intended  on  the  execution  of  the  writ  to  seek  to  recover  all  the  dividends 
due  upon  the  bond  up  to  the  then  present  time ;  and  stating,  that  defendant  did  not 
apply  for  a  copy  of  the  further  breaches,  nor  a  copy  of  the  inquisi-[570]-tion  ;  that 
deponent  had  been  informed  and  verily  believed,  that  the  plaintiff  had  not  received 
any  money  whatever  in  respect  of  dividends ;  for  that  defendant  called  six  witnesses 
on  the  trial  of  the  cause,  and  four  on  the  execution  of  the  writ,  none  of  whom  gave 
evidence  of  any  payment  on  that  account,  although  the  Lord  Chief  Baron  on  both 
occasions  required  defendant  to  produce  such  evidence,  if  any  such  he  had  ;  and  that 
deponent  believed  that  the  application  for  the  rule  nisi  had  been  made  solely  for  delay, 
and  in  the  hope  that  the  plaintiff,  who  was  nearly  of  the  age  of  90,  would  die  during 
the  vacation,  and  before  it  could  be  disposed  of. 

Taunton,  W.  E.  now  shewed  cause,  and  contended  that  there  was  no  rule  requii'ing 
the  notice,  the  want  of  which  was  relied  on  by  the  defendant.  [Hullock,  B.  I 
apprehend  that  there  is  a  rule,  that  it  is  quite  agreeable  to  the  course  of  practice  to 
give  the  defendant  a  copy  of  the  further'  breaches,  in  order  that  he  may  know  against 
what  case  he  is  to  defend  himself ;  and  the  Court  would  make  a  rule,  if  there  were  not 
one  in  existence.]  There  was  no  rule,  and  no  case  to  be  found  to  that  point.  [Hullock,  B. 
All  the  books  of  practice  say  it  is  usual  ;  but  the  question  is,  whether  this  gentleman 
has  not  waived  the  irregularity  by  having  gone  into  his  defence.]  Conceding  that 
there  was  an  irregularity,  the  defendant  had  disqualified  himself  from  taking  advantage 
of  it  by  the  course  which  he  had  pursued.  He  ought  to  have  taken  his  stand  upon 
it  in  the  first  instance ;  instead  of  which  he  acquiesced  in  the  inquisition  being 
proceeded  on,  went  into  his  defence,  called  and  examined  witnesses,  and  put  himself 
upon  his  view  of  the  law  of  the  case.  It  was  not  competent  to  a  party  first  to  ground 
himself  upon  the  merits,  and  the  law  of  his  case,  and  when  that  failed  him,  to  have 
recourse  to  an  objection  of  irregularity.  But  in  truth,  the  defendant  had  no  occasion 
to  complain  of  want  of  notice,  or  surprise.  Those,  and  all  [571]  the  other  grounds 
for  setting  aside  the  inquisition  alleged  in  his  affidavit,  were  negatived  by  the  opposite 
one,  which  also  disclosed  the  true  motive  for  the  application. 

The  defendant  cited  a  note  from  Mr.  Serjeant  Williams's  edition  of  Saunders's 
Reports,  in  which  it  was  stated,  that  in  case  of  judgment  for  the  plaintiff  upon 
demurrer,  or  by  default,  the  plaintiff  must  serve  the  defendant  with  a  copy  of  the 
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breaches  suggested. (a)  He  submitted,  thcat  his  not  mentioning  the  irregularity 
previously  to  the  trial,  ought  not  to  deprive  him  of  a  benefit  to  which  he  would  other- 
wise be  held  entitled,  because  he  was  not  then  acquainted  with  the  practice.  But 
a  protest  would  not  then  have  availed  him,  because  notwithstanding  it,  the  trial  of 
the  issue  would  have  gone  on.  [Hullock,  B.  But  you  might  come  here  afterwards.] 
If  it  were  accessible  to  him,  he  could  prove  payments  of  dividends  by  a  paper  in  the 
hand  writing  of  a  person  who  acted  as  agent  to  the  plaintiff'.  Hullock,  B.  then  asked 
the  defendant  whether,  if  the  rule  were  made  absolute,  he  was  prepared  to  bring  the 
money  recovered  into  Court,  and  to  consent,  that  if  the  party  died  pending  the  further 
proceedings,  the  suit  should  not  abate.  But,  he  argued,  that  he  ought  not  to  be  put 
to  this  election,  having,  in  addition  to  the  payments  made,  an  equitable,  though  not 
a  legal  set-oflF,  against  the  plaintiff's  demand,  in  his  taxed  bill  of  costs  in  Chancery. 

Alexander,  L.  C.  B.  I  have  the  strongest  impression,  that  all  this  suggestion 
of  evidence  to  prove  payments  of  money  on  account  of  those  ulterior  breaches,  arises 
from  the  sanguine  temper  of  Mr.  Myers.  They  are  of  the  same  nature  with  the 
anterior  breaches ;  they  grow  out  of  subse-[572]-quent  dividends  ;  and  if  Mr.  Myers 
was  not  able  to  prove  payment  of  any  of  the  former  dividends,  what  probability  is 
there  that  he  has  any  such  proof  with  repect  to  the  subsequent  ones  1  It  would  require 
very  strong  evidence  to  shew,  that  leaving  the  prior  demands  unsatisfied,  payments 
have  been  made  on  account  of  the  ulterior  damages.  Therefore,  unless  Mr.  Myers 
consents  to  all  the  terms  proposed  by  the  Court,  I  will  not  consent  to  making  the  rule 
absolute.  He  might,  and  ought,  to  have  stated  his  objection  before  the  execution  of 
the  writ ;  but  till  the  cause  was  over,  it  was  never  heard  of. 

Graham,  B.  Under  the  circumstances  of  this  case,  I  think  the  Court  has  a  very 
clear  course.  The  defendant  says  that  he  supposed  the  writ  was  intended  merely  to 
try  the  breaches  originally  assigned.  He  might  have  been  under  that  error  ;  though 
I  confess  I  find  it  rather  difficult  to  believe  it.  But,  giving  him  credit  for  that,  the 
Court  cannot  make  such  a  concession  to  him  as  he  desires,  on  the  ground  of  his 
ignorance.  He  should  have  made  his  stand  at  the  moment.  That  not  having  been 
done,  what  right  has  a  person  who  stands  here  as  his  own  adviser  to  say,  "relieve  me 
from  the  error  into  which  I  have  fallen  in  consequence  of  my  ignorance  1 "  We  cannot 
do  it,  because  he  shews  more  confidence  in  himself  than  in  any  counsel  he  can  employ. 
Seeing  that  all  the  damages  for  the  breaches  only  amount  to  a  little  more  than  401., 
I  think  that  if  indulgence  be  given  at  all,  it  should  be  upon  the  conditions  mentioned. 

Garrow,  B.  I  am  of  opinion  that  the  proceeding  was  irregular ;  and  that  if  the 
party  had  stood  upon  that  ground  at  the  trial,  and  my  Lord  Chief  Baron  had  refused 
to  postpone  it,  and  the  amount  of  the  ulterior  damages  had  been  recovered,  the  Court 
would  be  obliged  to  set  aside  the  inquisition,  and  give  him  the  opportunity  of  a  [573] 
further  enquiry.  But  what  was  the  course  pursued  ?  The  defendant  was  present  in 
Court,  and  elected  to  conduct  his  own  case  ;  and  till  the  whole  cause  was  gone  through, 
we  have  it  from  the  Chief  Baron  that  this  irregularity  was  not  hinted  at.  Therefore, 
I  think  that  we  are  not  called  upon  to  grant  any  rule.  But  upon  the  whole  circum- 
stances, if  the  defendant  be  ready  to  comply  with  the  demands  of  justice  by  acceding 
to  the  terms  proposed,  it  appears  to  me,  that  he  might  be  let  into  the  investigation 
of  the  right  he  insists  on.  However,  he  must  pay  for  this  indulgence,  hy  bringing 
the  sum  recovered  into  Court,  in  order  that  there  may  be  a  fund  subject  to  whatever 
may  be  done  between  the  parties  here,  or  elsewhere ;  otherwise  the  rule  must  be 
discharged. 

Hullock,  B.  I  am  of  the  same  opinion  ;  but  I  think  that  it  ought  to  be  a  part 
of  the  rule,  that  the  suit  should  not  abate  by  the  death  of  the  plaintiff. 

The  defendant  then  said  he  would  abandon  the  rule. 

Taunton,  W.  E.  applied  for  the  costs,  which  were  granted. 

BoLAFFEY,  Clerk,  his  Wife,  and  Others  v.  Bendelack  and  Others.  Exchequer 
of  Pleas.  November  iSth,  1824. — Motion  by  plaintiff  to  restrain  the  Master  fiom 
making  a  separate  report,  until  a  month  after  the  trial  of  an  indictment  for  perjury, 
upon  affidavits  carried  in  by  that  party  in  support  of  charges,  or  until  further 

(a)  1  Saunders,  58,  4th  ed.  In  Tidd's  Pract.  it  is  said  to  be  usual  to  give  a  copy, 
1,  604,  7th  ed. 
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order  ;  or  that  the  report  might  be  without  prejudice  to  the  plaintiff's  thereafter 
prosecuting  his  claims,  refused  with  costs. 

By  the  decree  made  in  1823,  this  cause  was  referred  to  one  of  the  Masters;  and 
the  defendants  obtained  an  order  for  a  separate  report  of  debts.  The  first-mentioned 
plaintiff'  caused  two  several  charges  to  be  left  with  the  Master,  [574]  claiming  certain 
sums  of  money  as  due  to  him  fi-om  the  estate  of  the  testator  in  the  pleadings  named, 
together  with  affida\'its  in  support  of  the  same.  The  affidavits  were  considered 
insufficient,  and  the  Master  required  the  testimony  of  witnesses  in  support  of  the  claim 
advanced.  .A.  warrant  having  been  taken  out  by  the  defendants  to  proceed  on  the 
claim ;  it  was  attended,  and  the  claim  was  disallowed  by  the  Master  for  want  of 
evidence.  An  indictment  for  perjury  upon  the  affidavits,  had  previously  fseen  preferred 
by  defendants  against  the  plaintiff'  at  the  Old  Bailey  Sessions,  and  a  l)ill  found,  which 
was  removed  by  certiorari  into  the  King's  Bench. 

Jacob,  for  the  plaintiff,  moved,  upon  notice,  that  the  Master  might  be  restrained 
from  making  his  separate  report,  until  the  expiration  of  a  month  after  the  trial  of  the 
indictment,  or  until  further  order  ;  or  that  the  separate  report  might  be  made  without 
prejudice  to  the  plaintiff's  thereafter  prosecuting  the  claim  carried  in,  and  disallowed. 

The  affidavit  of  the  plaintiff  in  support  of  the  application  stated,  that  he  had  not 
proceeded  to  the  e-'camination  of  his  witnesses,  being  advised  that  their  evidence  would 
be  materially  necessary  to  his  defence  to  the  indictment,  and  a  disclosure  of  it  prejudicial 
thereto  :  and  that  the  separate  report  was  in  preparation. 

Konpell  resisted  the  application,  insisting  that  its  real  object  was  to  harrass  the 
widow  of  the  testator,  an  old  lady  of  the  age  of  70. 

The  Court  rejected  the  application,  observing  that  the  Master  might  go  on  in 
making  his  report,  and  if  the  plaintiff  found  himself  aggrieved,  and  had  grounds,  he 
might  then  make  an  application  to  the  Court  for  redress. 

Motion  refused,  with  costs. 

[575]  Dacie  v.  JoHN.(a)i  Exchequer  of  Pleas.  November  18th,  1824. — The  Court 
will  not  empower  a  receiver  to  sue  for  debts  due  to  the  estate,  where  the 
proceeding  would  be  oppressive  to  creditors,  or  it  is  unlikely  that  any  fruits 
would  be  derived  from  it. 

Temple,  on  behalf  of  the  receiver,  moved,  upon  notice  to  both  the  parties  to  the 
suit  of  a  different  application,  but  with  the  same  ultimate  object,  that  it  might  be 
referred  to  the  Master  to  see  whether  it  would  be  for  the  benefit  of  the  estate  that  he 
should  be  empowered  to  sue  the  debtors  to  it  in  the  names  of  the  (late)  co-partners. 
The  affidavit  on  which  the  motion  was  grounded,  stated  that  the  receiver  had  not  been 
able  to  collect  more  than  401.  since  his  appointment,  and  that  there  were  various  out- 
standing debts,  which  he  could  not  get  in  without  the  assistance  of  the  Court.  It 
appeared,  however,  that  the  list  of  debts  unpaid  included,  in  addition  to  one  of  4001. 
from  Mr.  Longueville,  one  of  1801.  from  a  person  who  had  been  a  bankrupt,  and  one 
of  321.,  several  of  very  trifling  amount,  and  due  from  persons  whose  residence  was 
unknown,  or  from  whom  there  was  otherwise  little  probability  of  recovering  them. 

Koe  opposed  the  application,  on  an  affidavit  by  the  defendant,  stating  the  receipt 
of  a  letter  by  him  from  Mr.  Longueville,  in  which  he  engaged  to  pay  the  debt  before 
Christmas,  and  only  required  time  to  look  into  the  account.  He  insisted  that  the 
application  proceeded  in  reality  from  the  plaintiff,  though  cloaked  under  the  name  of 
the  I'eceiver  ;  that  it  was  wholly  unnecessary,  as  there  were  scarcely  any  good  debts 
to  be  sued  for;  and  that  the  effect  of  granting  it  would  be  merely  to  load  the  estate 
with  the  e.xpence  of  a  multitude  of  unproductive  actions. 

Temple,  in  reply,  contended  that  the  motion  was  hos-[576]-tile  to  the  plaintifl'; 
that  there  were  good  debts  to  be  recovered ;  and  that  the  question  was,  whether  the 
receiver  should  not  be  put  by  the  Court  in  a  condition  to  do  his  duty. 

Graham,  ]i.(a)^  I  am  of  opinion  that  the  present  motion  goes  too  fai-,  and  I  am 
not  perfectly  convinced  that  it  is  not  the  motion  of  the  plaintifl'  himself.  To  arm  the 
receiver  with  the  powers  sought,  so  far  as  regards  Mr.  Longueville,  on  whose  solvency 

(ay  Vide  p.  206,  ante. 

(a)-  The  Lord  Chief  Baron  was  sitting  in  the  Exchequer  Chamber. 
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no  imputation  is  cast,  would  be  oppressive.  As  to  the  other  debts,  the  other  party 
resists  proceeding  on  them  because  they  are  desperate.  It  would  in  fact  involve  the 
partnership  in  great  and  unnecessary  expence,  and  therefore  I  think  the  motion  quite 
improper,  and  that  it  should  be  refused. 

Gakrow,  B.  The  receiver  has  a  duty,  and  that  is,  not  to  waste  any  of  the  assets 
of  this  estate  in  fruitless  suits,  in  which  the  parties  themselves  would  not  engage. 
Now,  it  appears  to  me,  that  to  enter  upon  this  long  course  of  litigation  would  be  a 
waste  of  the  estate. 

HuLLOCK,  B.  I  am  of  opinion  that  this  application  cannot  now  be  sustained  in 
the  form  in  which  it  was  brought  before  the  Court.  I  think,  however,  there  is  no 
doubt  but  that  debts  due  to  the  estate  from  solvent  persons  ought  to  be  recovered  ; 
and  if  there  had  been  any  affidavit,  that  some  fruits  were  likely  to  be  derived  from 
suits  for  the  debts  of  1801.  and  321.  the  case  would  be  very  difterent  from  what  it  is. 
But  when  the  former  debt  turns  out  to  be  due  by  a  bankrupt,  it  does  not  make  much 
difference.  If  there  were  an  affidavit  that  any  debts  of  that  sort  might  be  sued  for 
with  some  hopes  of  success,  I  should  think  that  a  motion,  with  the  object  of  the  present 
one,  ought  to  be  attended  to. 

[577]  Koe  applied  for  costs,  on  account  of  the  informality. 

HuLLOCK,  B.     You  have  waived  it,  by  not  taking  your  stand  upon  that  ground. 

Motion  refused,  without  costs. 

Ev.\xs,  Widow,  V.  Williams.  Exchequer  of  Pleas.  November  18th,  1824. — A  party, 
who  has  taken  the  benefit  of  an  act  for  the  relief  of  insolvent  debtors,  is  entitled 
to  be  discharged  out  of  custody  without  payment  of  the  costs  of  a  contempt  of 
this  Court,  which  had  been  previously  cleared,  such  costs  having  been  included 
in  his  schedule  of  debts. 

The  defendant  had  been  attached  for  want  of  appearance,  and  being  in  custody, 
and  persisting  in  his  contempt,  had  been  brought  into  Court,  where  an  appearance  was 
entered  for  him  pursuant  to  the  stat.  5  G.  2,  c  25,  s.  2.  Subsequently,  having  been 
brought  up  with  a  view  of  taking  the  bill  pro  confesso,  he  tendered  an  answer,  which 
w;is  accepted  on  the  part  of  the  plaintiff,  and  tiled,  and  an  office  copy  taken  ;  but  no 
costs  of  the  contempt  had  been  tendered,  or  paid. 

Younge  moved,  that  the  defendant  might  be  forthwith  discharged  from  the  custody 
of  the  Warden  of  the  Fleet  Prison,  as  to  his  contempt,  without  payment  of  costs,  on 
an  affidavit  stating,  that  since  the  filing  of  his  answer  he  had  obtained  the  benefit  of 
an  act  for  the  relief  of  insolvent  debtors,  and  had  included  the  costs  of  the  contempt, 
at  an  estimated  sura  more  than  sufficient  to  cover  the  same,  in  the  schedule  of  his  debts 
filed  under  the  provisions  of  that  act.  He  therefore  submitted,  that  having  previously 
cleared  his  contempt  by  putting  in  an  answer,  he  was  now  entitled  to  his  discharge. 

The  Court  enquired,  whether  it  appeared  from  the  affidavit,  that  the  defendant 
had  been  discharged  under  the  [578]  act  from  his  general  creditors  ;  (a)  and  being 
answered  in  the  affirmative, 

Granted  the  motion. 

In  the  Matter  of  Hooper.  Exchequer  of  Pleas.  November  19th,  1824. — Where 
the  Court  refuse  to  discharge  a  recognizance,  they  have  power  to  mitigate  the 
penalty. 

In  the  year  1820,  the  petitioner  had  been  bound  before  two  magistrates  of 
Worcester,  in  a  recognizance  of  401.  to  prosecute  four  persons  whom  he  had  caused  to 
be  apprehended  on  the  charge  of  stealing  a  fowl,  and  did  not  attend  at  the  Quarter 

(a)  By  the  1  G.  4,  c.  119,  s.  16,  it  is  enacted,  that  the  Court  for  relief  of  Insolvent 
Debtors  shall,  in  their  order,  specify  the  several  debts  of  the  prisoner  to  which  the 
discharge  shall  apply. 

But  by  the  3  G.  4,  c.  1  23,  s.  6,  it  is  enacted,  that  "  it  shall  be  sufficient,  if  the  Court 
shall  think  fit,  to  refer  in  such  order  to  the  schedule  of  such  prisoner  as  specifying  such 
creditors,  or  persons  claiming  to  be  creditors,  of  such  prisoner,  as  to  whom  the  said 
Court  shall  adjudge  the  said  prisoner  to  be  entitled  to  the  benefit  and  protection  of 
the  act." 
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Sessions  pursuant  to  his  undertaking ;  in  consequence  of  which  his  recognizance  became 
forfeited,  and  was  estreated  into  this  Couit.  Process  had  issued  to  the  Sheriff  a  short 
time  back  for  the  levying  of  the  penalty,  and  it  had  thereupon  been  paid  into 
his  hands. 

Sir  W.  Owen  moved  this  morning  before  the  single  Baron  (Mr.  Baron  Hullock,)  to 
discharge  the  recognizance  on  an  affidavit  stating,  that  the  fowl  having  been  taken  in 
the  day  time  by  the  persons  charged,  in  a  field  where  they  were  reaping :  that  one  of 
them  having  been  very  young :  and  that  they  having  been  all  admitted  to  bail,  the 
petitioner  had,  on  consideration,  looked  upon  the  matter  not  as  an  offence  committed 
with  a  felonious  intent,  [579]  but  as  a  mere  frolic,  and  had  therefore  not  appeared  to 
prosecute.  The  affidavit  further  stated,  that  the  petitioner  was  not  in  good  circum- 
stances, and  that  he  had  paid  the  401.  only  to  prevent  the  taking  of  his  goods. 

Mr.  Baron  Hullock  desired  that  the  application  might  be  made  before  the  whole 
Court,  and  when  the  Court  was  full,  the  motion  was  renewed  ;  but 

All  the  Barons  were  of  opinion,  that  the  grounds  laid  for  discharging  the  recog- 
nizance were  wholly  insufficient,  and  refused  the  motion. 

Sir  W.  Owen  then  said,  that  a  writ  of  privy  seal  (a)  was  [580]  issued  at  the  com- 

(a)  The  writ  is  as  follows :  "  George,  &c.  to  the  Commissioners  of  our  Treasury, 
and  the  Chancellor,  and  Under-Treasurer  of  our  Exchequer,  now  being,  and,  &c.  for 
the  time  being;  and  to  the  Barons  of  our  E.xchequer  at  Westminster,  now,  and  for 
the  time  being  ;  and  to  all  other,  the  officers  and  members  of  our  said  Exchequer  now 
being,  or  that  hereafter  shall  be,  to  whom  these  presents  shall  or  may  appertain, 
greeting.  "Whereas  many  of  our  subjects  are,  or  hereafter  may  be,  chargeable  unto 
us  with  the  forfeitures  of  recognizances,  penalties,  fines,  issues,  and  amerciaments,  and 
other  sums  of  the  nature  of  recognizances,  &c.  ;  such  as  our  royal  predecessors,  by 
their  several  letters  of  piivy  seal,  have  generall}^  authorized  to  be  discharged,  mitigated, 
or  compounded,  which  by  the  rigour  of  the  law,  and  course  of  the  Exchequer,  are,  or 
may  become,  due  and  answerable  unto  us,  although  in  good  conscience  and  equity, 
some  of  them  ought  to  be  discharged,  mitigated,  or  lessened,  and  yet  processes  do,  or 
may,  issue  for  the  whole,  to  the  great  burthen  and  oppression  of  many  of  our  good 
subjects,  which  our  will  and  pleasure  is  shall  be  remedied  :  and  for  that  some  scruple 
hath  heretofore  been  made,  that  many  of  the  said  forfeitures,  &c.  could  not,  by  the 
Commissioners  of  the  Treasury,  Treasurer,  Chancellor,  Under-Treasurer,  or  Barons, 
be  discharged,  or  mitigated,  without  direction  under  the  privy  seal,  which  would 
prove  tedious  and  chargeable  to  many  of  our  loving  subjects,  and  troublesome  to  us 
amongst  our  weighty  affairs,  to  hear,  and  answer  petitions  made  to  us  in  such  cases  : 
wherefore  out  of  our  princely  care  for  all  our  subjects,  we  do,  by  these  our  letters, 
signify  unto  you,  that  we  are  not  minded  to  take  advantage  of  the  penalties  and 
forfeitures  of  any  of  our  lo\4ng  subjects,  in  any  of  the  premises,  which,  by  the  rigour 
of  the  law,  and  course  of  the  Exchequer  we  might ;  but  contrariwise,  our  will  and 
pleasure  is.  that  all  our  subjects  who  have  already  fallen,  or  may  fall  into  any  penalties, 
or  forfeitures,  by  any  occasions  happening  in  our  said  Court  of  Exchequer,  or  which 
are,  or  shall  be  estreated  into  our  said  Court  of  Exchequer  from  any  other  Courts,  or 
Commissioners,  shall  be  discharged,  or  mitigated,  according  to  the  truth  or  equity  of 
their  respective  cases,  or  causes.  And  we  do  therefore  give  power  unto  you,  the 
Commissioners  of  our  Treasury,  &c.  and  Barons  of  the  said  Court  of  Exchequer  as 
aforesaid,  and  to  our  Attorney  General  for  the  time  being,  or  to  any  two  or  more  of 
you,  that  when,  and  as  often  as  any  person  or  persons  shall  make  their  suit  or  suits, 
petition  or  petitions  unto  you  for  relief,  in  any  of  the  aforesaid  forfeitures  and 
penalties,  or  for  any  other  forfeitures  and  penalties  within  the  intent  and  meaning  of 
these  presents,  the  case  of  such  peison  or  persons  being  fully  demonstrated  to  you  by 
the  Remembrancers,  or  other  the  officers  of  the  said  Court  to  whom  it  doth  appertain, 
that  in  equity  and  good  conscience  they  are  to  be  relieved,  according  to  the  intention 
of  these  presents,  that  then  our  said  Barons,  by  narration  in  open  Court,  do  discharge 
the  person  so  petitioning  for  of  the  pains,  penalties,  and  forfeitures  charged  upon  hi"m 
or  them  respectively,  as  to  you  shall  seem  requisite  ;  or  that  any  two,  or  more  of  you, 
upon  a  full  declaration  made  in  writing  unto  yon  by  the  said  Remembrancers,  or 
other  the  officers  aforesaid,  of  the  true  state  and  matters  of  the  said  petitioners  for 
relief  of  such  pains,  &c.  either  do  discharge  the  said  party  or  parties  of  the  said  debt, 
duty,  or  demands,  or  else  do  mitigate  or  compound  the  same.     And  our  pleasure  is, 


( 
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mencement  of  every  reign,  which  empowered  the  Barons  in  all  cases  to  discharge, 
mitigate,  or  compound  all  forfeitures,  recognizances,  penalties,  fines,  &c.  and  moved 
that  the  Court,  in  the  merciful  exercise  of  the  powers  thus  conferred  upon  them,  would 
mitigate  the  penalty. 

[581]  The  Court  referred  to  the  Lord  Treasurer's  Remembrancer's  Deputy,  as 
to  whether  there  were  precedents  for  this  course ;  and  he  having  certified  in  the 
affirmative,  they  ordered  the  penaltj'  to  be  mitigated  to  201. 

Motion  to  discharge  the  recognizance  refused,  but  the  penalty  mitigated. 

Ibbetson  v.  Eichardson.  November  20th,  1824. — In  a  suit  for  a  discovery  and 
commission,  merely,  plaintiff  in  equity  being  also  plaintiff  at  law,  a  commission  to 
examine  witnesses  abroad  may  issue  before  answer. 

This  was  a  bill  filed  by  the  plaintiff  at  law,  for  a  discovery  and  commission.  The 
answer  had  not  been  put  in,  and  the  time  for  answering  had  not  expired. 

Whitmarsh  for  the  plaintiff,  moved  upon  affida\at  for  leave  to  issue  one  or  more 
commissions  for  the  examination  of  witnesses  in  Cuba.  The  objection  to  the  motion 
was,  that  the  commission  ought  not  to  go  before  the  coming  in  of  the  answer.  But 
as  there  was  a  distinction  made  in  Chancery  in  this  respect  between  suits  for  relief, 
and  suits  for  discovery  only,  the  commission  being  allowed  before  answer  there  in  the 
latter  case,  though  not  in  the  former,  he  submitted,  that  as  the  practice  here  was 
doubtful,  it  ought  to  be  rendered  conformable  to  that  which  prevailed  in  the  other  Court. 

Jacob  opposed  the  motion,  as  being  contrary  to  the  practice  of  this  Court,  and  to 
reason,  and  sound  sense ;  because,  before  the  filing  of  the  answer,  the  Court  could  not 
tell  but  it  might  make  every  disclosure  sought  by  the  commission.  The  distinction 
mentioned  might,  or  not,  hold  in  Chancery  ;  but  the  question  now  was,  as  to  the 
practice  here.  [Graham,  B.  What  injury  would  you  sustain  by  the  issuing  of  the 
commission  ?]  The  injury  [582]  was,  that  the  defendant  might  be  put  to  great  delay 
and  expence  ;  and  the  plaintiff  might  die  before  the  suit  was  ended,  and  then  he  would 
be  deprived  of  his  costs. 

Grah.am,  B.  At  law,  the  plaintiff  might  have  applied  by  affidavit  to  postpone 
the  trial,  for  the  purpose  of  procuring  the  evidence  of  material  witnesses  residing 
abroad  ;  and  on  a  proper  case  being  made,  the  application  would  have  been  granted. 
The  proceeding  is  to  be  at  the  party's  own  expence  and  delay. 

Lord  Chief  B.\ron.  Dispatch  seems  very  material.  It  is  important  that  the 
commission  should  go  speedily.  No  inconvenience  to  the  other  party  is  suggested 
from  its  issuing,  except  that  which  would  arise  from  the  plaintiff  dying ;  and  that  is 
a  probability  upon  which  we  cannot  speculate. 

The  rest  of  the  Court  concurred,  and 

The  motion  was  granted.(a) 

that  the  said  party  or  parties  paying  the  sum  so  by  you,  as  aforesaid,  mitigated,  or 
compounded,  to  our  receiver  that  shall  be  appointed  for  that  purpose,  or  otherwise 
into  the  receipt  of  our  Exchequer ;  and  upon  producing  the  said  receiver's  acquittance, 
or  a  tally  of  the  sum  so  compounded,  shall  be  discharged  of  the  said  forfeitures, 
penalties,  or  pains  charged  upon  him  or  them  ;  and  for  so  doing,  these  our  letters,  or 
the  enrolment  thereof,  shall  unto  you,  and  all  other  the  officers  of  our  said  Court,  be 
full  and  sufficient  warrant  and  authority.  Provided  always,  that  these  our  letters  of 
privy  .seal,  or  any  thing  herein  contained,  shall  not  extend  to  take  away,  or  abridge 
any  authority  that  our  said  Barons  of  our  said  Court  of  Exchequer,  or  any  member 
thereof,  now  have,  or  ought  to  have  to  estall  *  debts  upon  reasonable  considerations, 
or  to  discharge  amerciaments  set  upon  a  sheriff  or  sheriffs,  or  any  other  person  or 
persons,  at  any  time  before  such  debts  or  amerciaments  shall  be  drawn  down,  and 
charged  in  the  Great  Roll  of  the  said  Exchequer,  or  any  other  act  or  thing  heretofore 
done,  and  to  be  done  for  the  necessary  discharge  and  dispatch  of  suitors  having  any 
thing  to  do  before  them,  any  thing  in  these  presents  to  the  contrary  notwithstanding. 
And  these  our  letters  shall  be  your  sufficient  warrant  and  discharge  in  this  behalf. 
Given  under  our  privy  seal  at  our  palace  at  Westminster,  the  11th  day  of  April  in  the 
first  year  of  our  reign." 

(a)  Similar  orders  were  made  in  Noble  v.  GaAmid,  Cooper's  R.  222,  and  Foderingham 

*  For  an  explanation  of  this  term,  vide  Gilbert's  Treat,  on  Exch.  80,  8L 
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Oakes  v.  Albin.  Exchequer  of  Pleas.  May  I7th,  July  7th,  Nov.  19th  and  20th,  1824. 
— A  person  resident  within  the  jurisdiction  of  the  Isle  of  Wight  Court  of 
Requests,  and  owing  a  sum  of  51.  on  the  balance  of  an  account,  is  privileged  to 
be  sued  for  the  debt  in  that  Court ;  and  therefore,  if  the  creditor  proceed,  and 
recover  a  verdict  to  that  amount  in  a  superior  Court,  the  defendant  is  entitled  to 
have  a  suggestion  entered  on  the  roll  to  deprive  him  of  cost.?,  pursuant  to  the 
Stat.  46  G.  3,  c.  66,  ss.  11,  17,  40,  notwithstanding  that  the  contract  was  made 
elsewhere  ;  and  although  the  plaintiff'  was  ignorant  that  the  defendant  resided 
within  the  jurisdiction,  and  claimed  a  larger  sum. — Where  a  rule  nisi  for  entering 
such  a  suggestion  has  been  obtained  on  affidavit,  and  affidavits  have  been  made 
on  the  other  side,  and  used  in  shewing  cause,  fresh  affidavits  for  the  purpose  of 
controverting  the  statements  of  the  latter  cannot  be  read  in  support  of  the  rule. 

[S.  C.  13  Price,  793.] 

This  was  an  action  of  debt,  to  recover  the  sum  of  71.  Os.  7|d.  for  work  and  labour 
done,  and  materials  found  [583]  and  provided  by  the  plaintiff  as  a  bricklayer,  and  was 
tried  before  Mr.  J.  Buirough  at  the  spring  assizes  of  1824,  for  the  county  of 
Southampton,  when  a  verdict  was  found  for  the  plaintiff,  with  .51.  damages. 

Williams,  C.  F.,  obtained  a  rule  in  Easter  Term,  calling  on  the  plaintiff  to  shew 
cause  why  the  defendant  should  not  be  at  liberty  to  enter  a  suggestion  on  the  roll, 
pursuant  to  the  llth,(ft)  17th,(6)  and  40th(c)  sections  [584]  of  the  stat.  46  G.  3,  c.  66, 

V.  Jf'ikon,  and  Yates  v.  Barker  there  cited  ;  though  in  all  these  cases  the  motion  was 
in  the  other  party's  delay.     Vide  Berlhoml  v.  Coudns,  2  Fowl.  Pr.  65,  2d  ed. 

(a)  By  which  it  is  enacted,  "  that  it  shall  and  may  be  lawful  to  and  for  the  said 
Commissioners,  and  they  are  thereby  authorized  and  empowered  to  decide  and  deter- 
mine all  disputes  and  differences  between  party  and  party,  for  any  sum  not  exceeding 
five  pounds,  in  all  actions  or  causes  of  debt,  whether  such  debt  shall  arise  from  any 
bond,  bill,  or  specialty  for  payment  of  money  only,  or  an}'  promissory  note,  or  inland 
bill  of  exchange,  or  for  rent  upon  leases,  articles,  minutes,  and  in  all  causes  of 
assumpsit,  and  insimul  computassent,  and  in  all  causes  or  actions  of  trover  and  con- 
version, and  in  all  causes  and  returns  founded  on  a  quantum  meruit,  and  in  all  causes 
or  a'tions  of  trespass  or  detinue  for  goods  and  chattels  taken  or  detained." 

{b)  By  which  it  is  enacted,  "that  from  and  after  the  first  meeting  of  the  Commis- 
sionei's,  it  .shall  and  may  be  lawful  to  and  for  any  person  or  persons  (whether  such 
person  or  persons  shall  i-eside  within  the  jurisdiction  of  the  said  Court,  or  not),  having 
any  debt  or  debts  on  the  balance  of  account,  or  otherwise  howsoever,  not  exceeding 
the  value  of  five  pounds,  due  or  owing,  or  belonging  to  him,  her,  or  them,  in  his,  her, 
or  their  own  right,  or  in  the  right  of  any  other  person  or  persons,  or  as  executors,  or 
administi'ators,  guardian,  assignee,  or  trustee  to  any  person  or  persons,  or  due  and 
owing  to  him  as  chamberlain,  town-clerk,  or  other  officer  to  any  body  corporate,  or  as 
collector  of  any  rates  or  taxes,  or  as  clerk  or  other  officer  to  any  Commissioners,  or  to 
any  club,  or  fi-iendly  society  dulv  associated  and  constituted  by  the  statutes  in  that 
case  made  and  provided ;  or  in  any  other  manner  whatsoever,  which  the  said  commis- 
sioners are  by  this  act  enabled  to  judge  and  determine,  and  not  expressly  prohibited 
by  this  act,  by  oi-  from  any  other  person  or  persons  whatsoever  inhabiting,  residing, 
or  being  within  the  .said  Isle  of  Wight,  or  any  of  the  parishes,  townships,  or  places 
within  the  .same,  or  keeping  or  using  any  house,  warehouse,  wharf,  quay,  lodging, 
shop,  shed,  stall,  or  stand  ;  or  using  or  frequenting  the  markets  there,  or  seeking  a 
livelihood,  or  in  any  way  trading  or  dealing  within  the  same,  to  apply  to  the  Clerk  of 
the  Court  for  the  time  being,  or  his  deputy,  who  shall  immediately  make  out  and 
deliver  to  one  of  the  sergeants  of  the  said  Court  for  the  time  being,  a  summons  in 
writing  under  the  hand  of  the  said  Clerk,  directed  to  such  debtor  or  debtors,  expressing 
the  sum  demanded  of  him,  her,  or  them,  and  stating  the  particulars  of  such  demand, 
or  cause  of  action,  together  with  the  name  of  the  party  demanding  the  same,  and 
requiring  him,  her,  or  them  to  appear  at  a  certain  time  and  place  to  be  mentioned  in 
such  summons,  before  the  Commissioners  of  the  said  Court,  to  answer  such 
demands,"  &c. 

(c)  By  which  it  is  further  enacted,  "  that  if  any  action  or  suit  for  any  debt  recover- 
able by  virtue  of  this  act  in  the  said  Court  of  Requests,  shall  be  commeuced  in  any 
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intituled  "  An  act  for  the  more  easy  and  speedy  recovery  of  small  debts  within 
the  Isle  of  Wight,  in  the  county  of  Southampton,"  and  that  in  the  mean  time  all 
proceedings  be  stayed.  The  rule  was  granted  on  an  affidavit  of  the  defendant,  stating, 
that  at  the  time  of  the  commencement  of  the  suit,  and  ever  since,  he  had  been,  and 
still  was,  inhabiting  and  residing  within  the  Isle  of  Wight,  to  wit,  in  &c.  ;  and  that  he 
had  been  for  and  during  all  that  time,  and  still  was  liable  to  be  summoned  to  the 
courts  of  requests  for  the  said  Isle,  and  the  several  townships  and  places  within  the 
same  ;  that  the  plaintiff'  on  the  trial  of  the  cause  obtained  a  verdict  for  51.  and  no 
more  ;  and  that  the  debt  was  recoverable  in  the  said  court. 

Adam  and  Lawes,  E.  now  shewed  cause  against  the  rule  on  a  joint  affidavit  of  the 
plaintifl"  and   the  managing  clerk  of    his   attorney,   stilting,  that   in   August,   1823, 
defendant   came   to   the  plaintitf  to    employ  him  to  do  repairs  to  the  house  that  a 
Mr.  Keed  then  and  still  lived  in,  belonging  to  him  (defendant)  situate  in  Mile-end 
Terrace,   in  the  parish  of  Portsea  (in   which   parish  plaintitf  resided),   and   that  he 
(plaintifl)  then  agreed  to  do  a  certain  quantum  of  work  for  61.     That  a  few  days  after- 
wards defendant  directed  plaintitf  to  go  to  the  house  and  do  the  work  he  had  con- 
tracted to  do,  and  any  other  work  that  Mr.   Keed  might  direct  or  require,  and  that 
the  account  of  the  whole,  [585]  when  done,  was  to  be  delivered  to  Mr.   R.  and  it 
would  be  paid.     That  plaintitl  did  not  know  at  the  time  he  received  the  order  but 
that  the  defendant  then  resided  at  Portsea,  at  which  place  he  had  for  a  length  of  time, 
and    very    recently  lived,   having  m.my   houses   in,   and  having   tilled    the  office  of 
overseer   of,  that   parish,  and  that  plaintitf  had  not  been  aware  of  his  having  any 
residence  in  the  Isle  of  Wight,  as  he  was  in  the  habit  of  seeing  him  at  Portsea  three  or 
four  times  a  week.     That  plaintifl'  performed  work  and  labour,  and  found  materials, 
to  the  value  of  61.  14s.  lAd.,  besides  a  further  charge  of  6s.  6<1.  for  finding  and  putting 
down  a  hearth  stone  in  the  same  house,  making  together  the  sum  of  71.  Os.  7id.  being 
11.  Os.   T^d.   more  than  the  sum   at  first  agreed  on,  which  was  for  extra  work  and 
materialsfound  by  the  order  and  dneetion  of  Mr.  Reed,  which  order  and  direction 
plaintifl'  obeyed,  in  consequence  of  the  positive  instructions  of  the  defendant.     The 
attidavit  then  set  forth  the  particulars  of  the  account;  stated  that  Portsea  is  separated 
from  the  Isle  of  Wight  by  an  arm  of  the  sea  several  miles  across  ;  and  that  plaintifl"  had 
been  iiifoimed  and  believed  that  he  could  have  had  no  remedy  from  the  court  of 
requests  in  the  Isle  of  Wight,  inasmuch  as  his  first  demand  was  upwards  of  51.,  and 
had  been  therefore  compelled  to  proceed  in  a  superior  court.     The  other  deponent  said 
that  he  attended  the  trial,  and  conducted  the  cause,  where  proof  had  been  given  on 
the  part  of  the  plaintiff,  of  work  and  labour,  and  materials  found,  to  the  amount  of 
upwards  of  61.,  which  was  confirmed  by  Mr.  Reed,  a  witness  examined  for  the  defen- 
dant, who  proved  a  debt  to  the  amount  of  61.  as  by  agreement,  exclusive  of  a  hearth- 
stone to  the  value  of  6s.  6d.,  making  together  61.  6s.  6d.     That  upon  the  learned 
Judge  expressing  his  opinion  that  there  was  no  sutiicient  defence  to  the  plaintitt"'s 
demand,  and  Mr.  Williams,  defendant's  counsel,  oflfering  to  give  plaintifl'  a  verdict  for 
51.,  a  verdict  was  taken  for  that  sum,  although  deponent  verily  be-[586]-lieved  that  a 
larger  sum  could  have  been  obtained  had  the  cause  been  further  proceeded  in,  and  in 
particular  to  the  extent  of  6s.  6d.,  the  price  of  the  hearth-stone. 

It  was  contended  by  defendant's  counsel,  that  this  case  did  not  fall  within  the  act 
of  parliament,  for  all  or  one  of  the  following  reasons:  1st.  That  the  work  was  done, 
and  the  debt  therefore  contracted,  out  of  the  Isle  of  Wight.  2d.  That  the  plaintiff 
did  not  know  nor  believe  that  the  defendant  resided  within  the  island.  3d.  That 
there  was  a  demand  of  a  debt  exceeding  51,  though  the  verdict  was  limited  to  that 
sum.  1 .  The  debts  intended  to  be  regulated  by  this  statute  are  those  which  arise 
within  the  Isle  of  Wight  itself ;  that  appears  from  the  title  and  the  preamble.     The 

other  Court  whatsoever,  or  elsewhere  than  in  the  said  Court  of  Requests,  (.save,  and 
exccjit  the  Court  of  the  Corporation  of  Newport,  and  the  Court  called  the  Knighton 
Court,)  then,  and  in  every  such  case,  the  plaintifl'  or  plaintifts  in  such  action  or  suit, 
shall  not  by  reason  of  a  verdict  for  him,  her,  or  them,  or  otherwise,  have,  or  be  entitled 
to  any  costs  whatsoever ;  and  if  the  verdict  shall  be  given  for  the  defendant  or  defen- 
dants in  such  action  or  suit,  and  the  judge,  or  judges  before  whom  the  same  shall  be 
tried  or  heard,  shall  think  fit  to  certify  that  such  debt  ought  to  have  been  recovered 
in  the  said  Court  of  Requests,  then,  and  in  every  such  case,  such  defendant  or 
defendants  shall  have  costs,"  &c 
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debts  described  by  the  former,  are  "debts  within  the  Isle  of  Wight."  The  latter 
recites  that  "  whereas  the  Isle  of  Wight  has  lately  become  very  populous,  and  the 
trade  thereof  much  increased,  and  the  several  parishes,  townships,  and  places  within 
the  same  are  much  connected  together  in  trade  and  business;  and  whereas  many 
persons  within  the  said  island  often  contract  small  debts,  and  although  able,  refuse 
to  pay  the  same,"  &c.  ;  and  "whereas  it  would  tend  to  promote  industry  and  support 
useful  credit,  if  an  easy  and  speedy  method  was  established  for  the  recovery  of  small 
debts  within  the  said  island,  and  the  several  parishes,  townships,  and  places  within 
the  same."  This  language  clearly  refers  to  debts  originating  in  some  part  of  the  island 
itself,  and  to  them  only.  The  words  "all  disputes  and  diflerences  between  party  and 
party,"  in  the  1 1th  section,  must  mean  all  disputes  and  diflerences  arising  within  the 
island.  Now,  in  this  case  the  cause  of  action  arose,  and  the  debt  was  contracted,  in 
Portsea  2d.  The  plaintiff  has  sworn  that  he  was  not  aware  of  the  other  party's 
having  a  residence  in  the  Isle  of  Wight ;  and  in  Jefferies  v.  IVaits  (1  Bos.  P.  &  N.  R.  1 53), 
the  Court  [587]  of  C.  P.  refused  the  entry  of  a  suggestion  on  the  stat.  39  and  40  G.  3, 
c.  10-i,  on  the  ground  of  the  plaintiff's  not  being  aware  that  the  defendant  had  a 
warehouse  in  London.  Lord  C.  J.  Mansfield,  in  giving  his  opinion  on  that  case,  said, 
"  The  act  seems  intended  to  compel  creditors  to  summon  their  debtors  wherever  such 
debtors  keep  shops  in  the  city  of  London,  at  which  their  creditors  may  summon  them. 
But  unless  the  act  be  construed  to  mean  such  a  keeping  of  a  shop  as  may  be  known 
to  the  creditors,  a  creditor  might  often  be  placed  under  great  difficulty.  The  question 
then  is,  whether  this  defendant  so  kept  the  warehouse,  as  that  the  plaintiff  miiiht  be 
supposed  to  know  it.  .  .  .  I  do  not  think  that  the  defendant  so  occupied  this  ware- 
house as  to  entitle  him  to  the  privilege  which  he  claims."  Mr.  J.  Rooke  said  "that 
not  only  must  the  fact  exist  that  the  defendant  kept  a  warehouse  within  the  city  of 
London,  but  the  fact  must  be  known."  Here  the  plainti8''s  affidavit  shews  that  he 
had  every  reason  to  suppose  the  defendant  lived  in  Portsea.  He  had  no  idea  that  he 
was  contracting  with  a  person  protected  by  a  local  act,  and  that  he  should  be  obliged 
to  cross  an  arm  of  the  sea  to  recover  his  debt.  3d.  There  was  a  difference  between 
these  parties,  for  a  sum  originally  exceeding  51.;  by  the  11th  section,  the  authority 
of  the  commissioners  is  limited  to  disputes  for  sums  not  exceeding  51. ;  therefore  this 
case  did  not  come  within  their  jurisdiction  :  the  plaintiff  had  a  right  to  sue  in  the 
King's  Courts  at  Westminster,  and  ought  not  to  be  deprived  of  his  costs.  In  Harsant 
V.  Larkin  (7  Moore,  6b),  a  recent  case  in  the  C.  P.  on  the  Rochester  Coui't  of  Request 
acts,  very  similar  to  the  present  in  its  circumstances,  the  original  demand  was  341. 
5s.  Id. ;  payments  to  the  amount  of  241.  18s.  were  proved  ;  and  the  jury  estimating 
the  work  for  which  the  action  had  been  brought  at  261.,  found  a  verdict  for  11.  2s. 
[588]  only  ;  and  yet  it  was  held  that  the  defendant  was  not  entitled  to  enter  a 
suggestion.  Mr.  J.  Burrough,  in  delivering  his  opinion,  said,  "  In  all  cases  of  this 
description  the  Court  may  exercise  their  discretion,  according  to  the  facts  before 
them.  .  .  .  The  intention  of  the  legislature  was,  that  the  statutes,  authorizing  such 
suggestions,  should  apply  only  to  clear  and  unlitigated  money  demands."  Here  the 
action  was  brought  for  71.  Os.  7 Ad.  ;  payment  of  11.  only  was  proved,  leaving  a 
debt  of  upwards  of  61. ;  and  upon  the  learned  Judge's  saying  that  there  was  no 
defence  to  the  plaintift''s  demand,  a  verdict  was  taken,  by  consent,  for  51. 

Williams  dissented  from  the  last  statement,  and  proposed  to  read  affidavits  in 
reference  to  the  circumstances  which  occurred  at  the  trial,  in  answer  to  the  defendant's 
affidavits.  The  Court  refused  to  hear  the  affidavits,  thinking  that  the  practice  would 
lead  to  inconvenience ;  but  they  directed  the  argument  to  stand  over  till  the  true 
state  of  the  facts  as  to  the  finding  of  the  Jury  might  be  ascertained  from  the  learned 
Judge's  report. 

November  19th. — The  report  was  now  in  Court,  and  was  read  by  Mr.  B.  Hullock  ; 
and  it  was  silent  as  to  any  consent.  It  stated  that  Reed  had  proved  an  agreement 
between  him  and  the  plaintiff,  without  the  knowledge  of  the  defendant,  that  the 
work  was  to  be  done  for  61.,  exclusive  of  the  hearth-stone  for  which  he  (Reed)  was  to 
pay  ;  and  that  the  plaintiff  had  acknowledged  having  received  11.  in  part  payment. 

November  20th. — Williams,  in  support  of  the  rule,  distinguished  the  cases  which 
had  been  referred  to  on  the  other  side,  and  cited  Lees  v.  Rogers  (4  Taunt.  150),  and 
Younger  v.  Kihhy  (2  Maish.  145).  He  relied  on  these  authorities,  and  on  the  special 
provisions,  [589]  and  the  language  of  the  act  of  parliament,  on  which  he  was  pro- 
ceeding to  comment,  but  was  stopped  by  the  Court. 
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Lord  Chief  Baron.  I  have  a  very  clear  opinion  that  this  rule  ought  to  be 
made  absolute.  The  40th  clause  of  the  act  provides,  that  if  any  action  for  any  debt, 
recoverable  by  virtue  of  the  statute  in  the  Court  of  Requests,  shall  be  commenced 
elsewhere,  the  plaintiff  shall  not  by  reason  of  a  verdict  be  entitled  to  any  costs.  Now 
there  was  nothing  in  this  action  to  prevent  its  being  brought  in  the  Court  of  Requests. 
The  plaintiff's  residence  in  the  island  is  not  required  by  the  statute.  The  cases  stated, 
where  the  plaintiff  supposed  that  he  had  a  probable  cause  to  obtain  a  verdict  for  a 
larger  sum  than  -51.,  have  no  bearing  upon  this,  because  there  was  no  circumstance  in 
it  which  could  have  authorized  the  jury  to  give  damages  for  more  than  that  sum. 
There  was  a  written  contract  for  61.,  of  which  II.  had  been  paid,  fixing  and  limiting 
the  demand  against  the  defendant  to  the  residue.  It  appears  to  me,  that  the  case  is 
directly  within  the  statute,  and  that  the  plaintiff  should  have  no  costs. 

Graham,  B.  I  am  entirely  of  that  opinion.  I  think  the  construction  of  these 
acts  extremely  clear  ;  that  where  the  cause  of  action  does  not  exceed  51.,  the  suit  must 
be  commenced  in  the  Court  of  Requests.  In  this  case,  it  seems  impossible  that  the 
plaintiff'  could  have  mistaken  his  cause  of  action,  because  the  circumstance  of  receiving 
11.  must  have  had  reference  to  the  original  contract,  and  the  debt  was  thereby  reduced 
to  a  clear  liquidated  demand  for  a  sum  which  terminates  the  jurisdiction  of  the  Court. 

Garrow,  B.  concurred. 

HuLLOCK,  B.  This  is  an  application  for  leave  to  enter  [590]  a  suggestion  on  the 
Roll,  pursuant  to  the  statute  the  46  G.  3,  c.  66,  on  the  ground  that  the  defendant 
resides  within  the  Isle  of  Wight,  and  that  a  verdict  was  obtained  for  51 ,  and  no  more. 
One  question  in  these  cases  always  is,  whether  the  defendant  does  reside  within  the 
particular  jurisdiction.  A  great  deal  of  ditiiculty  has  been  created  in  this  case  by 
referring  to  statutes,  and  cases  decided  on  statutes,  which  contain  words  entirely 
different  in  meaninsr  and  effect  from  those  which  are  found  in  this.  The  lansuajre 
used  in  these  acts  varies  very  considerably.  This  is  similar  in  its  language  to  the 
39th  and  40th  of  the  late  king,  but  not  throughout.  The  debt  in  this  instance  was 
originally  one  of  61.,  but  was  reduced  to  51.  by  the  payment  of  11.  It  was  therefore 
a  debt  on  the  balance  of  an  account,  and  might  have  been  recovered  by  action  of 
insimul  computassent.  A  great  deal  of  stress  has  been  laid  upon  the  preamble  of  this 
act,  but  that  does  not  assist  the  plaintiff's  case.  It  only  states,  that  it  would  be 
beneficial  if  small  debts  within  the  island  might  be  easily  and  speedily  recovered. 
The  clause  upon  which  this  question  arises  is  the  eleventh,  for  it  is  that  which  confers 
their  authority  on  the  Commissioners.  That  section  is  couched  in  words  as  wide  and 
extensive  as  possible.  It  enacts,  "  that  it  shall  and  may  be  lawful  to  and  for  the  said 
Commissioners,  and  they  are  thereby  authorized  and  empowered  to  decide  and  deter- 
mine all  disputes  and  differences  between  party  and  party,  for  any  sum  not  exceeding 
five  pounds,  in  all  actions  and  causes  of  debt,  whether  such  debt  shall  arise  from  any 
bond,  bill,  or  specialty  for  payment  of  money  only,  or  any  promissory  note,  or  inland 
bill  of  exchange,  or  for  rent  upon  leases,  articles,  minutes,  and  in  all  causes  of 
assumpsit,  and  insimul  computassent,  and  in  all  causes  or  actions  of  trover  and  con- 
version, and  in  all  causes  and  returns  founded  on  a  quantum  meruit,  and  in  all  causes 
or  actions  of  trespass  or  detinue  for  goods  and  chattels  taken  or  detained."  [591] 
This  case  falls  within  several  of  those  enumerated  causes  of  action.  In  the  seven- 
teenth clause,  we  find  what  parties  may  sue  and  be  sued  in  these  matters.  It  provides, 
that  it  shall  and  may  be  lawful  to  and  for  any  person  or  persons,  having  any  debt  or 
debts,  on  the  balance  of  account,  or  otherwise  howsoever,  not  exceeding  the  value  of 
five  pounds,  due,  or  owing,  or  belonging  to  him,  her,  or  them,  by  or  from  any  other 
person  or  persons  whatsoever,  inhabiting,  residing,  or  being  within  the  said  Isle  of 
AVight,  or  any  of  the  parishes,  townships,  or  places  within  the  same,  or  keeping  or 
using  any  house,  warehouse,  wharf,  quay,  lodging,  shop,  shed,  stall,  or  stand,  or  using 
or  frequenting  the  markets  there,  or  seeking  a  livelihood,  or  in  any  way  trading  or 
dealing  within  the  same,  to  proceed  in  the  Court  of  Requests  in  the  manner  pointed 
out.  It  is  said,  that  the  party  here  was  not  apprized  of  the  residence  of  the  defendant 
being  within  the  island,  and  on  that  account  was  not  bound  to  proceed  in  the  infeiior 
jurisdiction  ;  but  the  case  referred  to,  Jefferies  v.  JFatfs,  does  not  sustain  that  position. 
There,  the  decision  turned  altogether  on  the  fraud  of  the  defendant,  in  representing 
to  the  plaintiff,  that  he  had  no  interest  in  the  warehouse  in  the  city  of  London,  for 
the  cartage  of  rags  to  which  the  action  was  brought,  although  in  point  of  fact  it  was 
kept  jointly  by  him  and  another ;  and  his  application  to  the  Court  was  grounded  upon 
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that  circumstance.  But  the  Court  would  not  permit  him  to  delude  the  plaintiif,  and 
then  derive  an  advantage  from  his  own  fraud.  Mr.  J  Chambre,  whose  opinion  in 
other  respects  rather  differed  from  that  of  the  other  three  judges,  went  distinctly  upon 
that  ground.  The  next  case  relied  upon  was  that  of  Harsant  v.  Larkin,  where  the 
question  agitated  wa.s  upon  the  construction  of  the  Kochester  Court  of  Requests  acts, 
the  22  G.  3,  c.  27,  and  the  48  G.  .3,  c.  51.  The  Chief  Justice  and  Mr.  Justice  Park, 
were  of  opinion,  that  the  proposed  suggestion  ought  not  to  be  entered,  liecause  the 
plaintiff  had  a  reasonable  [592]  cause  for  litigating  the  demand  in  a  superior  Court. 
Mr.  Justice  Richardson  was  of  the  same  opinion  ;  but  he  founded  himself  upon  two 
grounds,  which  no  person  can  misapprehend,  or  dissent  from.  He  said,  that  the  first 
act  did  not  warrant  the  course  of  proceeding  resorted  to,  and  if  the  objection  rested 
upon  it,  it  ought  to  have  been  taken  upon  the  trial.  And  he  answered  the  argument 
grounded  on  the  second  act,  by  observing  that  it  was  never  intended  by  it  to  confer 
any  authority  on  the  local  jurisdiction  in  cases  of  that  description,  its  13th  section 
having  expressly  prohibited  the  commissioners  to  judge  or  to  determine  on  "any  debt 
for  any  sum,  being  the  balance  of  an  account  on  demand  originally  exceeding  .51." 
That  act,  therefore,  would  not  include  that  case.  Is  the  Court  then  to  found  itself 
upon  the  general  reasoning  employed  in  the  case,  and  overlook  the  direct  and  distinct 
conclusions  deduced  from  the  statutes  themselves  ? 

It  is  next  urged,  that  this  party  mistook  the  amount  of  his  cause  of  action, 
believing  it  to  l)e  more  than  51.  But  that  point  is  answered  by  the  case  of  Younger  v. 
Kihbif,  where  the  .same  circumstance  was  held  to  be  no  bar  against  entering  a  sugges- 
tion on  the  roll.  The  language  of  the  section  of  the  statute  (39  &  40  G.  3,  c.  104, 
s.  12)  on  which  the  question  arose  there,  and  of  that  now  under  consideration,  is  in 
its  material  pai  ts  precisely  the  same,  and  even  an  error  in  the  one  is  faithfully  copied 
into  the  other.(i)  But  in  that  case,  Lord  C.  J.  Gibbs  .said,  that  the  real  amount  of 
the  debt,  and  the  finding  of  the  jury,  were  to  be  looked  to,  and  that  common  sense 
pointed  out  that  as  the  true  construction.  Therefore,  upon  the  plain  and  obvious 
language  of  this  act,  and  the  authority  of  decided  cases,  I  think  that  this  rule  should 
be  made  absolute. 

Eule  absolute. 

[593]  Brown  r.  Tanner.  Nov.  20th,  1824. — Rule,  for  judgment  as  in  case  of  a  non- 
suit, discharged  on  a  peremptory  undertaking,  the  costs  of  the  application  to  be 
costs  in  the  cause,  contrary  to  the  old  practice,  by  which  they  were  allowed  to 
the  defendant. 

[S.  C.  13  Price,  803.] 

Issue  had  been  joined  in  this  cause  in  Trinity  term  last,  and  notice  of  trial  had 
been  given  for  the  ensuing  assizes  held  at  Oxford  on  the  2Sth  of  July.  But  the 
plaintiff's  attorney  having  been  engaged  in  London  in  attending  a  reference  in  a  cause 
in  this  Court,  wherein  he  was  himself  the  plaintiff,  from  the  21st  to  the  25th  of  July, 
and  having  been  unable  to  return  into  the  country  in  time  to  prepare  for  the  trial, 
had  countermanded  the  notice. 

A  rule  nisi  for  judgment  as  in  case  of  a  nonsuit,  had  been  obtained.  The  defen- 
dant had  not  sworn  to  merits. 

Chilton  was  now  to  shew  cause ;  but,  it  not  being  objected  to  on  the  other  side, 
that  the  rule  should  be  discharged  on  a  peremptory  undertaking  to  proceed  to  trial 
at  the  next  assizes  ;  the  only  question  was,  whether  the  plaintiff  should  pay  the  defen- 
dant the  costs  of  ihe  application,  or  they  should  abide  the  event  of  the  cause,  the 
defendant's  counsel  insisting  that  he  was  entitled  to  them  by  the  practice  of  this 
Court,  which  differed  in  this  respect  from  that  of  the  others.  It  was  stated  that  the 
point  was  contested  with  a  view  to  settle  the  practice. 

Chilton  said  that  the  practice  had  varied,  but  submitted  that  it  was  reasonable, 
since  doubts  existed  on  the  subject,  that  it  should  be  made  conformable  to  that  of  the 
other  Courts ;  and  he  relied  on  a  note  in  Mr.  Manning's  Practice,(a)  and  the  case 

(h)  This  observation  applies,  it  is  presumed,  to  the  word  "  recovered,"  which  is 
used  in  both  acts  instead  of  "commenced,"  or  "sued  for."     Vide  2  Marsh.  146,  n.  {a). 

(a)  Mann.  Pr.  1,  322.  The  note  is  as  follows:  "This  peculiarity  in  the  practice 
of  this  Court  was  productive  of  much  vexation,  and  expence ;  defendants,  without  a 
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of  Dunn  V.  Williams,  T.  T.  1817,  there  cited,  in  which  the  Court  had  directed,  on 
dis-[594]-charging  a  similar  rule,  that  the  costs  should  abide  the  event  of  the  suit. 

C'omyn,  R.  B.  contra,  insisted,  that  the  rule  of  practice  was,  that  the  defendant 
should  be  paid  his  costs. 

The  Master  was  referred  to  by  the  Court,  and  his  statement  confirmed  the  view 
of  the  practice  which  had  been  taken  on  the  part  of  the  defendant. 

Mr.  Baron  GRAH.iSi  said  that  the  Court  had  generally  been  in  the  habit  of 
allowing  the  defendant  his  costs,  and  was  of  opinion,  that  on  the  present  occasion  it 
would  be  better  to  adhere  to  the  old  practice,  and  for  the  future  to  alter  it. 

Mr.  B.  Hullock.  I  do  not  go  along  with  that  opinion.  My  opinion  is,  that 
where  good  cause  is  shewn  by  a  party  for  not  going  on  to  trial,  he  should  not  be 
subjected  to  costs.  The  question  is,  whether  the  plaintiff  has  been  guilty  of  any 
misconduct,  so  as  to  entitle  the  defendant  to  judgment  as  in  a  case  of  a  nonsuit.  It 
appears  not :  the  defendant  does  not  swear  to  any  merits ;  but  this  seems  a  motion 
brought  forward  for  the  mere  purpose  of  costs.  If  that  were  the  defendant's  object, 
he  ought  to  have  made  an  application  for  costs  for  not  proceeding  to  trial.  If  there 
were  any  fixed  practice,  it  would  be  convenient  to  the  suitors  of  the  Court  to  know 
it ;  but  within  my  recollection  this  question  has  repeatedlj'  been  the  subject  of  dis- 
cussion here  before. 

Mr.  B.  Garrow  thought  that  as  these  were  costs,  which  at  some  time  or  other 
should  be  costs  in  the  cause,  the  rule  ought  to  be  discharged  without  the  present 
payment  of  costs. 

[595]  Lord  Chief  Baron.     Let  them  be  costs  in  the  cause. 

Rule  discharged,  on  the  plaintiff  giving  a  peremptory  undertaking ;  the  costs  to 
be  costs  in  the  cause. 


The  King  v.  Hilton.  Exchequer  of  Pleas.  Nov.  22d,  1824. — On  a  motion  to 
repay  their  deposit  money  to  persons  who  have  opened  biddings,  they  not  having 
become  the  purchasers,  it  must  appear  that  a  re-sale  has  taken  place,  and  that  it 
has  been  confirmed. 

Spence  moved,  that  a  deposit  of  3.51.  paid  by  three  individuals  into  the  Bank  in 
trust  in  this  cause,  being  the  advance  ofl^ered  by  them  on  opening  the  biddings  for  a 
part  of  an  estate  ordered  to  be  sold  before  the  Deputy  Remembrancer,  should  be  paid 
back  to  them,  they  not  having  become  the  purchasers  as  they  had  wished. 

The  blaster's  certificate  of  a  re-sale  was  produced  ;  but  it  not  appearing  to  have 
been  confirmed  by  the  order  of  the  Court,  the 

Motion  was  refused. 


(Before  the  Lord  Chief  Baron.) 

Lowe,  Clerk,  v.  Firkins,  et  E  CONTRA.(a)  Exchequer  Chamber.  Nov.  24th  and 
25th,  1824. — Particular  course  of  proceeding  allowable  in  a  Court  of  Equity,  on 
the  hearing  of  a  tithe  cause. 

This  cause  (6)  now  came  on  for  hearing. 

-Vfter  the  pleadings  had  been  opened,  the  plaintiff's  counsel  read  the  original 
endowment  of  the  vicarage,  and  a  passage  from  the  answer  admitting  the  plaintiff  to 
be  vicar ;  and  then  called  upon  the  defendant's  counsel  to  state  their  defence,  citing 
as  authority  for  such  course  of  proceeding  the  case  of  Drake  v.  Smi/lh  (5  Pr.  .369). 

[596]  For  the  defendant,  it  was  objected,  that  the  plaintiff's  counsel  ought  to 
proceed  with  the  whole  of  their  case  in  the  first  instance,  and  that  a  contrary  course 
would  compel  the  other  side  to  take  up  the  time  of  the  Court,  perhaps  unnecessarily, 
by  commenting  upon  the  plaintiff's  evidence,  which  was  very  voluminous,  and  which 
after  all,  might  never  be  brought  forward. 

But  The  Chief  Baron  was  of  opinion,  that  the  more  convenient  mode  of  proceed- 

shadow  of  merits,  frequently  making  these  applications  for  the  sake  of  costs ; "  and 
the  case  is  then  stated. 

{a)  Ex  relatione.  (5)  Vide  ante,  pp.  10  &  73. 
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ing  (a)'  was  for  the  defendant's  counsel  to  make  out  their  defence  (the  plaintiffs  title 
having  been  proved),  and  for  the  plaintiffs  counsel  afterwards  to  bring  forward  such 
evidence  as  they  might  think  proper  to  rebut  such  defence;  at  the  same  time  by  no 
means  precluding  the  defendant's  counsel  from  a  reply,  if  circumstances  should  seem 
to  require  it. 

The  defendant's  counsel  accordingly  proceeded  to  prove  their  case  ;  but  a  variation 
in  the  moduses  l)eing  afterwards  shewn  by  the  production  of  vicars'  books,  an  account 
was  decreed  with  costs. 

Jervis,  Simpkinson,  and  Ellison,  for  the  plaintiff. 

Martin,  H.,  Knight,  and  Sclater,  for  defendant. 

Stevens  v.  Salwey  and  Callanan.  Exchequer  of  Pleas.  Nov.  Sith,  1824. — 
Under  special  circumstances,  publication  further  enlarged  without  prejudice  to 
the  hearing,  although  the  rule  to  pass  publication  had  expired  above  four 
months. 

The  bill  in  this  cause  was  filed  in  May  1823,  to  restrain  the  defendant  Salwey 
from  enforcing  a  judgment  obtained  by  him  in  B.  R.  against  the  plaintiH',  for  the  use 
and  occupation  of  a  house  and  premises,  and  to  restrain  the  de-[597]-fendant  Callanan 
from  proceeding  in  an  action  of  ejectment,  commenced  by  him  against  the  plaintiff  for 
the  same  house  and  premises,  and  to  compel  them  to  interplead.  Answers  were 
severally  put  in  ;  Salwey  examined  witnesses,  but  Callanan  did  not,  and  publication 
passed  in  last  Trinity  term. 

Jervis  and  Fearnley  on  behalf  of  Callanan,  now  moved  upon  notice,  that  publica- 
tion might  be  further  enlarged  till  the  first  day  of  Hilary  term,  on  an  affidavit  by  that 
defendant,  stating  the  circumstances  above  mentioned — his  belief  that  he  had  a  good 
title,  and  that  it  would  be  fully  established  upon  the  examination  of  his  witnesses^ 
that  he  had  made  diligent  search  after  several  witnesses  material  to  the  proof  of  his 
title,  and  particularly  after  one  described  by  name,  and  that  he  did  not  meet  with  the 
latter  until  about  the  middle  of  October  last.  The  affidavit  also  stated  that  the  party 
was  greatly  straightened  for  means  to  proceed  ;  that  his  attorneys  had  previously 
refused  to  get  the  time  for  publication  enlai'ged,  or  to  continue  the  proceedings,  and 
that  he  was  now  conducting  his  cause  himself — that  he  had  not,  nor  had  his  attorneys, 
or  either  of  them,  or  any  person  on  his  behalf,  to  his  knowledge  or  belief,  seen,  or 
known  any  of  the  depositions,  nor  the  purport  or  effect  thereof,  and  that  he  was  pre- 
pared to  examine  his  witnesses  forthwith.  Under  these  circumstances  it  was  sub- 
mitted that  the  applicant  was  entitled  to  the  order  ;  and  as  the  cause  stood  ninth  or 
tenth  in  the  paper  for  next  term,  it  would  do  the  other  defendant  no  injury. 

Wilbraham  for  the  other  defendant  opposed  the  motion.  He  contended  that  the 
first  ground  suggested  in  the  affidavit,  the  neglect  of  the  solicitor,  formed  no  reason 
for  acceding  to  the  application,  and  cited  Whitelocke  v.  Baktr  (13  Ves.  J.  51  J),  as  an 
authority.  As  to  the  second  ground,  [598]  straightness  of  means,  that  was  one  which 
might  be  advanced  in  almost  every  cause.  The  party  ought  to  have  applied  in  a 
reasonable  time,  and  before  the  depositions  had  been  given  out.  The  Court  never 
enlarged  publication  under  such  circumstances,  and  the  enlargement  would  be  a 
dangerous  precedent. 

The  Court  granted  the  motion  on  the  terms,  that  the  party  should  make  an 
additional  affidavit  that  he,  or  his  attorneys,  &c.  would  not  see  or  make  themselves 
acquainted  with  any  of  the  depositions — that  the  order  should  be  without  prejudice 
to  the  hearing,  and  on  payment  of  the  costs  of  the  application. 

Motion  granted  on  terms. 

Callanan  v.  SALWEY.(a)^  Exchequer  of  Pleas.  Nov.  25th,  1824.— Motion  to  with- 
draw replication,  (filed  in  the  same  term,  and  without  much  previous  delay,  to 
save  a  bill,)  and  amend,  granted  ;  on  payment  of  costs,  and  an  undertaking  to 

(a)'  It  seemed  to  be  admitted  on  all  sides,  that  this  course  of  proceeding  was  only 
allowable  in  a  suit  of  this  nature,  in  a  Court  of  Equity,  and  at  the  discretion  of  the 
judge. 

(a)2  Vide  last  case. 
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amend  in  a  week,  although  it  did  not  appear,  that  the  matter  sought  to  be  intro- 
duced, had  come  to  the  party's  knowledge  subsequently  to  the  filing  of  the 
replication. 

[S.  C.  13  Price,  799.] 

In  June  1823,  Callanan  brought  his  bill  against  Sahvey,  to  compel  him  to  discover 
his  (plaintitTs)  title  to  the  premises  in  dispute ;  to  which  an  answer  was  put  in,  and 
a  replication  was  filed  in  this  term. 

Jervis  and  Fearnley  for  the  plaintiff,  now  moved  for  leave  to  withdraw  the  replica- 
tion, and  to  amend  the  bill,  on  an  affidavit  by  that  party,  stating,  that  since  the  filing 
of  the  bill  and  answer,  and  the  trial  of  an  action  of  ejectment  brought  by  Salwey  to 
recover  possession  of  part  of  the  premises  from  his  tenants,  he  had  discovered  several 
material  facts,  (some  of  which  were  specified  in  detail,)  in  favour  of  his  right  and 
title  to  the  freehold,  and  disproving  the  pretended  title  of  Salwey  ;  that  they  were 
unknown  [599]  to  him  at  the  filing  of  the  bill ;  that  he  was  advised,  a  discovery  of 
them  was  material  to  his  case,  and  would  entitle  him  to  relief,  and  that  an  amendment 
of  the  bill  was  necessary  for  obtaining  it. 

For  the  motion  it  was  argued  that  the  affidavit  brought  the  party  within  the  rule 
laid  down  in  all  the  books  of  practice,  inasmuch  as  it  shewed  that  the  object  of  the 
order  was  the  amendment  of  the  bill,  and  that  that  amendment  was  material,  and 
assigned  a  good  reason  why  the  matter  proposed  to  be  introduced  had  not  been  stated 
before,  (a) 

Wilbraham,  contrh,  stated  that  the  defendant  had  moved  to  dismiss  the  bill  for 
want  of  prosecution,  which  circumstance  made  a  great  difference  in  the  practice  ;  for 
in  that  case,  the  affidavit  in  support  of  this  motion  should  shew  that  the  material  facts 
sought  to  be  introduced  had  come  to  the  plaintiff's  knowledge  subsequent  to  the 
replication  being  filed;  {Turner  v.  Chaliin  (28  Nov.  1800,  cited  in  Turner's  Exc.  Pr. 
66)),  whereas  it  clearly  appeared  from  the  affidavit  now  produced,  that  he  had  known 
all  the  matter  particularly  specified  before  the  long  vacation. 

Graham,  B.  That  may  be  proper  if  the  delay  has  been  considerable,  but  it  would 
be  straining  the  rule  too  much  to  insist  on  it  here. 

Order  made  on  payment  of  the  defendant's  costs,  plaintiff  undertaking  to  amend 
within  a  week. 

[600]  The  Attornitv  General  r.  Henry  Thornton.  Case  of  the  Portuguese 
Ambassador's  IFines,  &c.  Exchequer  of  Pleas.  Nov.  10th  and  26th,  1824. —  A. 
foreign  Ambassador,  on  retiring  from  office  in  this  country,  left  a  quantity  of 
foreign  wines,  and  other  customable  goods,  which  had  been  imported  in  the  usual 
manner,  duty-free,  as  for  his  own  use,  by  licence  from  the  Treasury,  with  H., 
his  agent,  for  sale.  H.  employed  T.  a  sworn  broker,  for  that  purpose,  who  .sold 
them  by  public  auction,  without  any  condition  that  the  purchaser  should  be 
answerable  for  duties.  The  auction  duties  had  been  remitted.  T.  had  applied 
to,  and  obtained  permission  from,  the  Board  of  Excise,  to  proceed  with  the  sale 
without  previous  payment  of  the  other  excise  duties,  to  which  the  goods  were  by 
law  subject,  and  shortly  afterwards  actually  paid  those  duties.  The  day  succeed- 
ing the  auction,  T.  made  a  written  application  to  the  commissioners  of  customs 
for  leave  to  pay  the  British-ship  (instead  of  the  foreign-ship)  duties  of  customs 
upon  the  commodities,  which  was  granted ;  and  subsequently,  admitting  his 
liability,  requested  indulgence  and  time  to  make  the  payment,  on  different 
occasions  during  a  period  of  time  exceeding  a  year  and  a  half.  Upon  an  informa- 
tion filed  against  T.  to  recover  the  amount  of  the  customs'  duties,  calculated 
upon  the  catalogue  of  the  goods,  according  to  which  the  excise  duties  had  been 
paid,  containing  a  count,  upon  the  customs'  act,  59  G.  3,  c.  52,  s.  6,  for  the  duties 
payable  upon  the  importation,  and  a  count  for  money  had  and  received  for  the 
use  of  his  Majesty  ;  held,  that  the  wines,  &c.  having  passed  from  the  hands  of 
the  privileged  person,  became  liable  to  the  duties,  notwithstanding  the  statute 
7th  Anne,  c.  12,  s.  3;  that  the  price  for  which  they  were  sold,  was  to  be  con- 
sidered as  having  included  both  the  original  value  prior  to  importation,  and  the 

(a)  Vide  2  Madd.  Pr.  350,  351. 
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sum  payable  thereon  in  respect  of  duties  ;  that  the  defendant  was  to  be  taken  as 
the  agent  of  the  Ambassador  quoad  the  former,  and  the  agent  of  the  Crown  and 
the  purchaser  quoad  the  latter,  and  was  therefore  liable  under  the  second  count, 
although  no  evidence  had  been  given  at  the  trial  of  the  amount  of  the  price 
actually  received ;  and  though  the  whole  proceeds,  except  sufficient  to  cover  the 
expences  of  the  sale,  had  been  handed  over  to  H.  immediately  after  it. — Whether 
the  information  was  sustainable  upon  the  first  count.     Qu. 

[S.  C.  13  Price,  805.] 

This  was  an  information  against  the  defendant,  founded  on  the  Customs'  Act, 
59  G.  3,  c.  52,  s.  6,  for  the  recovery  of  the  sum  of  1141.  19s.  6d.  for  duties  of  Customs 
on  a  quantity  of  foreign  wine,  and  other  articles  of  a  similar  description,  sold  by  him 
as  an  auctioneer. 

The  information  contained  three  counts.  The  first  stated,  that  the  defendant  on 
the  12th  Feb.  1822,  to  wit,  at  Westminster,  in  the  county  of  Middlesex,  was  indebted 
to  his  Majesty  in  the  sum  of  1141.  19s.  6d.  of  lawful  money  of  Great  Britain,  for  so 
much  money  befoi'e  that  time  due  and  owing  from  the  said  defendant  to  his  said 
Majesty  for  duties  of  customs  due  and  payable  fi'om  the  .said  defendant  to  his  said 
Majesty  by  virtue  of  the  statute  in  that  case  made  and  provided,  for  and  by  reason  of 
a  large  quantity,  to  wit,  4185-  gallons  of  foreign  wine;  a  large  quantity,  to  wit,  9|- 
gallons  of  foreign  brandy  ;  a  lai'ge  quantity,  to  wit,  5^  gallons  of  cordial  waters,  and  a 
large  quantity,  to  wit,  1066  foreign  glass  bottles,  which  [601]  had  been  before  that  time 
imported  into  this  kingdom  of  Great  Britain,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  and  delivered  for  the  use  of  his  Excellency  the  Portuguese 
Ambassador,  duty-free;  which  said  41 8i  gallons  of  foreign  wine,  &c.  were,  after  such 
importation  and  delivery  as  aforesaid,  to  wit,  on  the  15th  day  of  January  1822,  sold 
by  the  said  Henry  Thornton,  at  a  public  sale,  the  customs  and  duties  due  and  payable 
for  the  same  not  having  been  first  paid,  or  secured.  Nevertheless  the  said  defendant 
contriving,  and  fraudulently  intending  craftily,  and  subtilly,  to  defraud  ;ind  deceive 
his  said  Majesty  in  this  behalf,  hath  not  yet  paid  to  the  use  of  his  said  Majesty  the 
said  sum  of  money,  or  any  part  thereof,  although  the  said  defendant,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  and  oftentimes  since,  has  been  requested  to 
pay  the  same,  to  wit,  at  Westminster,  &c.  ;  but  to  pay  the  said  sum  of  money,  or  any 
part  thereof  to  his  said  Majesty,  or  for  his  use,  he  the  said  defendant  hath  hitherto 
wholly  refused,  and  still  doth  refuse ;  and  the  said  sum  of  money,  and  every  part 
thereof  is  still  unpaid. 

The  second  count  was  for  money  had  and  received  by  the  defendant  to  and  for 
the  u.se  of  his  Majesty. 

The  third  count  was  for  money  due  upon  the  balance  of  an  account  stated. 

The  defendant  pleaded  the  general  issue. 

The  information  was  tried  by  a  special  jury  before  the  Lord  Chief  Baron,  at  the 
Middlesex  sittings  at  Nisi  Prius,  after  Trinity  term  1824,  when  the  circumstances  of 
the  case  appeared  to  be  as  follows  : — In  July  1822,  the  defendant,  a  sworn  broker, 
residing  in  the  city  of  London,  was  employed  by  a  Mr.  Haddon,  who  acted  as  agent 
to  his  Excellency,  the  Commandeur  de  Oliveira,  the  Portuguese  Ambassador,  to  sell 
by  auction,  upon  his  Excellency's  retirement  from  this  countiy,  among  his  other 
effects,  the  [602]  articles  mentioned  in  the  information,  which  had  been  imported 
duty-free,  by  permission  of  the  Lords  of  the  Treasury,  for  his  private  use.  The  sale 
took  place  on  the  12th,  14th,  15th,  and  16th  of  the  same  month,  without  any  condi- 
tion that  the  purchaser  should  pay  duties ;  and  the  price  was  received  by  the  defen- 
dant, and  paid  over  to  Haddon  the  day  after  the  sale,  except  sufficient  to  cover  the 
expenses  of  it.  The  goods  in  question  were  relieved  from  the  auction-duty  by  a 
treasury  warrant.  Previously  to  the  sale  taking  place,  the  defendant  obtained  per- 
mission from  the  commissioners  of  excise  to  proceed  with  it :  and  on  the  7th  of 
February  following,  paid  to  the  receiver  1191.  15s.  8d.  the  amount  of  the  duties  due 
on  the  wines,  &c.  to  that  branch  of  the  revenue.  On  the  17th  of  January,  the  defen- 
dant addressed  the  following  letter  to  the  Commissioners  of  the  Customs :  "  Honor- 
able Sirs,— Having  by  permission  of  the  honorable  the  Commissioners  of  his  Majesty's 
Board  of  Excise,  sold  by  public  auction  on  Tuesday,  the  15th  inst.,  the  wines  and 
cordials  as  per  the  annexed  statement  of  the  officer  who  attended  the  sale  to  compute 
the  quantity  and  quality  of  the  same,  the  property  of  his  Excellency  the  Ambassador 
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from  tbe  Court  of  Portugal,  lying  in  his  vaults  in  South  Audley  Street.  I  request 
your  Honour's  permission  to  pay  the  British-ship"  (instead  of  tbe  foreign-ship) 
"  duties  on  the  same,  and  bottles.  Your  Honour's  obedient  Servant  Henry  Thornton, 
sworn  broker,  23  Fenchurch  Street."  This  application  was  granted  :  an  order  was 
made  by  the  Board  of  Customs  on  the  19tb  of  .January,  directing  the  duties  due 
under  the  act  59  G.  3,  c.  52,  to  be  collected  on  the  articles  stated  in  the  account  from 
the  E.xcise,  as  if  they  had  been  imported  in  a  British  ship  :  and  the  defendant  was 
immediately  acquainted  with  the  order,  and  that  the  duties  amounted  to  the  sum  laid 
in  the  information.  .Several  ineffectual  applications  for  payment  having  been  made 
to  the  defendant,  (who  constantly  acknowledged  his  liability,)  in  the  interval ;  in 
[603]  September  1823,  his  son,  as  his  agent,  made  another  written  application  to  the 
Commissioners  of  Customs,  in  the  terms  following  : — 

"  Honourable  Sirs, — Mr.  Tyton,  your  Honours'  Solicitor,  having  repeatedly  applied 
for  payment  of  the  duties  on  the  wines  sold  for  the  Portuguese  Ambassador,  which 
my  father  has  been  in  daily  expectation  of  receiving  from  his  E.\cellency's  agent,  and 
for  which  application  has  been  made  to  him — as  it  will  appear  from  the  enclosed  that 
he  will  be  in  town,  and  settle  the  same  in  a  fortnight,  I  have  to  request  your  Honours' 
further  indulgence  of  that  period  to  pay  the  same  into  the  hands  of  your  Honours' 
Solicitor,  whether  received  from  the  agent,  or  not.  I  am,  your  Honours'  most 
obedient  humble  Servant,  "  W.  F.  Thornton. 

"23  Fenchurch  Street,  13th  Sept.  1823. 

"  To  the  Honourable  Commissioners  of  his  Majesty's  Customs." 

Subsequently  to  this,  a  note  was  written  b_v  the  defendant  himself  to  Mr.  Tyton, 
eontiiining  this  passage,  viz.  "he  regrets  he  has  not  been  able  to  get  the  money 
refunded  for  the  duties,  but  is  every  day  expecting  cash,  when  he  will  instantly  repay 
it,  although  it  bears  very  hard  on  him;  he  feels  very  much  obliged  by  the  indulgence 
shewn  him." 

On  the  trial  an  officer  of  customs  proved  that  1141.  19s.  3d.  would  be  the  amount 
of  the  cu.stoms'  duties  upon  the  wines,  spirits,  &c.  calculated  upon  the  catalogue 
according  to  which  the  excise  duties  had  been  charged.  But  no  evidence  was  given 
with  respect  to  the  amount  of  the  price  received  for  those  goods.  Several  objections 
to  the  proceeding  in  point  of  law  were  taken  by  Brougham,  who  mentioned  the  case 
[604]  Sadler  v.  Evans  (i  Burr.  1984),  on  the  part  of  the  defendant;  but  the  jury, 
under  the  direction  of  the  Chief  Baron,  found  a  general  verdict  for  the  crown  for 
1141.  19s.  3d.  and  the  points  were  saved  for  the  consideration  of  the  Court. 

Accordingly  on  a  former  day  in  this  term  Brougham  obtained  a  rule  nisi  for 
setting  aside  the  verdict  for  his  Majesty,  and  entering  a  verdict  for  the  defendant,  on 
two  principal  grounds.  1st.,  that  the  information  was  not  sustainable  upon  the  first 
count,  because  no  duty  of  customs  was  payable  upon  the  wines  under  the  circumstances 
of  the  case;  for  in  the  first  place,  by  the  statute  7  Anne,  c.  12,  "for  preserving  the 
privileges  of  ambassadors,  and  other  public  ministers  of  foreign  princes  and  states,"  it 
is  declared, (A)  that  all  legal  process  against  the  persons  or  effects  of  foreign  ministers, 
shall  be  absolutely  void ;  and  the  goods  were  to  be  considered  as  if  in  the  hands  of 
the  ambassador,  for  they  did  not  belong  to  the  defendant.  In  the  next  place,  by  the 
construction  of  the  customs'  act,  the  duties  might  have  been  levied  in  the  first  instance, 
and  the  parties  landing  the   wines  without   payment   thereof,   were   liable   to   the 

(b)  The  3d  section  of  the  act  is  as  follows :  "  And  to  prevent  the  like  insolences  (c) 
for  the  future,  be  it  further  declared,  by  the  authority  aforesaid,  that  all  writs  and 
processes  that  shall  at  any  time  hereafter  be  sued  forth,  or  prosecuted,  whereby  the 
person  of  any  ambassador,  or  other  public  minister  of  any  foreign  prince,  or  state, 
authorized  and  received  as  such  by  her  Majesty,  her  heirs  or  successors,  or  the 
domestic,  or  domestic  servant  of  any  such  ambassador,  or  other  public  minister,  may 
be  arrested  or  imprisoned,  or  his  or  their  goods  or  chattels  may  be  distrained,  seized, 
or  attached,  shall  be  deemed  and  adjudged  to  be  utterly  null  and  void,  to  all  intents, 
constructions,  and  purposes  whatsoever." 

(c)  Vide  Preamble  of  the  Act,  3  Bur.  14,  48.     1  Black.  Com.  255.     4  Id.  70 
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penalties ;  but  if  in  any  way,  and  still  more  under  leave  of  the  competent  authorities, 
the  wines' were  landed  without  payment  of  the  duties,  the  duties  were  no  longer  a  lien 
[605]  upon  them  following  them  wherever  they  went ;  and  it  was  no  longer  com- 
petent to  the  crown  to  come  upon  a  third  person  into  whose  hands  they  had  passed  ; 
although  if  the  ambassador  himself  had  trafficked  in  the  wines,  he  might  have  become 
liable  as  soon  as  his  official  capacity  had  ceased.  This  ai-gument  is  strengthened  by 
the  analogous  circumstance  of  the  provisions  of  the  33  G.  3,  c.  48,(a)i  and  other  excise 
and  customs  acts  in  favour  of  admirals  on  stations,  who  are  allowed  thereby  to  obtain 
wines,  and  other  goods  on  which  duties  are  payable,  without  the  payment  of  duties; 
and  by  the  express  enactments  of  those  statutes,  penalties  are  attached  if  relanded 
without  paying  the  duties.  2nd.  That  an  information  in  the  nature  of  an  action  for 
money  had  and  received  would  not  lie  against  a  jierson  who  was  proved  not  to  be  in 
possession  of  the  money  at  the  time,  but  ought  to  have  been  brought  against  the  party 
for  whom  it  had  been  received,  and  to  whom  it  had  been  paid  over. 

The  Solicitor  General,  Clarke,  N.  G.,  and  Walton,  shewed  cause. 

1st.  The  defendant  was  liable  for  the  customs'  duties  upon  the  first  count ;  for  the 
statute  of  Queen  Anne  is  perfectly  silent  on  the  subject  of  a  privilege  in  ambassadors 
to  import,  or  export,  or  sell  goods  duty-free.  The  third  section  is  the  only  part  of 
the  act  which  can  be  supposed  to  bear  upon  this  case.  Its  object  is  plain,  from  the 
words  with  which  it  commences,  "  and  to  prevent  the  like  insolences  for  the  future," 
and  from  the  occasion,  and  history  of  the  statute.  The  insolence  contemplated,  was 
the  personal  arrest  of  the  minister  ;  the  sort  of  distraining,  [606]  seizing,  or  attaching 
of  goods  had  in  view,  and  prohibited  by  the  clause  was,  as  being  auxiliary,  or  incidental 
to  the  piotection  of  the  person  of  a  minister,  merely  of  goods  actually  in  his  possession. 
Personal  protection  was  the  purpose  for  which  that  particular  provision  was  made  ; 
protection  of  goods  and  chattels  is  introduced  only  as  involved  in,  and  necessary 
thereto ;  and  the  words  of  the  section  have  no  application  to  the  species  of  subject 
now  under  consideration.  There  is  no  instance  in  which  such  a  claim  on  such  a 
foundation  has  ever  been  set  up ;  and  no  such  construction  has  ever  before  been  con- 
tended for.  The  claim  raised  here  being  a  species  of  demand  in  rem,  a  duty,  or 
oV)ligation  incidental,  and,  as  it  wei-e,  annexed,  to  the  property,  the  process  of  seizure, 
or  attachment  by  which  it  would  be  enforced,  is  not  that  which  the  statute  was  meant 
to  restrain.  If  foreign  ministers  have  the  right  of  importing,  or  exporting,  or  selling 
customable  commodities,  without  payment  of  the  duties,  it  must  either  be  conferred 
by  some  statute,  or  be  given  by  the  common  law  recognizing  some  supposed  rule  of 
the  law  of  nations.  No  statute  furnishes  matter  upon  which  to  raise  the  question. 
And  though,  according  to  the  law  of  nations,  it  is  said,  that  an  ambassador's 
baggage,  equipage,  and  matters  of  that  description,  are,  for  purposes  of  protection,  to 
be  consideied  as  attached  to  his  person,  yet  it  has  never  been  laid  down,  or  intimated 
by  any  writer  on  that  law,  that  he  possesses  the  privilege  in  question.  Some  authors 
have  laid  it  down,  that  a  foi-eign  minister  must  not  trade ;  otherwise  a  man,  under  the 
mask  of  a  diplomatist,  might  be  a  wine-merchant.  No  writer  on  the  law  of  this 
country  gives  the  least  colour  to  imagine  that  it  confers  such  a  right  on  a  foreign 
minister.  The  privilege  which  has  been  enjoyed  by  ambassadors,  of  landing  their 
goods  here  duty  free,  is  founded  upon  a  document  in  existence  in  this  Court,  a 
warrant  which  in  the  year  1  707  was  signed  by  the  then  first  Lord  of  the  Treasury,  my 
Lord  Godolphin,  and  issued  [607]  in  consequence  of  a  presentment  (a)'^  of  the  then 

(a)'  Intituled  "  An  act  to  allow  the  drawback  of  the  duties  of  customs  and  excise 
upon  wines  consumed  by  admirals,  captains,  and  other  commissioned  officers,  on  board 
ships  of  war,  in  actual  service,  and  to  allow  such  ships  to  be  supplied  with  tobacco 
duty  free."  Vide  35  G.  3,  c  10,  s.  6.  36  G.  3,  c.  123,  s.  10.  39  &  40  G.  3,  e.  60, 
s.  245.     45  G.  3,  c.  45,  s,  2. 

(a)2  The  following  are  copies  of  the  material  part  of  the  presentment,  and  of  the 
warrant: 

"Presentment,  27th  June,  1707." 

"  It  is  hereby  proposed,  that  every  foreign  minister,  on  his  arrival,  giving  a 
particular  schedule,  subscribed  by  himself,  of  the  packages  of  his  goods,  and  what  is 
contained  in  them,  and  being  household  furniture,  wearing  apparel,  or  relating  to  his 
equipage,  for  his  own  use,  and  not  for  merchandize,  as  also  the  remainder  of  his 
stores,   not  exceeding  a   ton  of  wine   for  every  minister  having   the   character   of 
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commissioners  of  customs.  (Some  discussion  arose  here  upon  the  right  of  counsel  to 
read  these  two  documents,  which  was  objected  to,  inasmuch  as  they  had  not  been  in 
evidence  at  the  trial.  Hullock,  B.,  seemed  to  be  against  allowing  them  to  be  read ; 
the  Chief  Baron  said  that  perhaps  they  might  be  admitted  as  matters  of  general 
knowledge.  In  the  result  they  were  not  read.)  These  documents  being  out  of  the 
case,  it  is  stripped  of  any  permission  by  the  government,  and  of  any  fact  which  is  to 
sustain  the  Ambassador's  right  to  import  at  all  without  satisfying  the  duty.  By  the 
constant  practice,  the  wines  of  Ambassadors  disposed  of  on  their  departure  from 
England,  have  been  held  subject  to  the  duty.  The  contrary  course  would  be  [608] 
a  prejudice,  and  a  fraud  upon  the  revenue  and  the  wine-merchants  of  this  country, 
who  could  not  in  that  case  compete  with  the  Ambassador  in  the  market.  The  duty 
having  attached  upon  the  wines,  the  case  of  The  Attm-ney-General  v.  Jf'ceks  (Bunb.  223), 
shews  that  the  defendant  was  liable  for  it.  That  was  an  information  in  debt  for 
non-payment  of  duties.  The  second  point  was,  whether  any  person  can  be  charged 
upon  an  information  for  the  duties,  but  the  actual  importer  ;  and  it  was  answered, 
that  "  though  upon  a  devenerunt,  which  is  a  criminal  prosecution,  every  person,  to 
whose  hands  the  goods  come,  may  be  charged,  yet  in  debt,  the  person,  to  be  charged 
as  importer,  must  have  such  an  interest  in  the  goods,  as  to  be  liable  to  pay  the  duties, 
and  it  will  not  extend  to  a  mere  agent  or  servant.  ...  A  factor  for  a  person  abroad 
is,  in  this  case,  undoubtedly  liable,  because  the  crown  cannot  get  at  the  principal ;  and 
a  factor  for  a  merchant  here,  has  some  sort  of  interest  in  the  goods,  and  has  some 
share  and  allowance  for  his  factorage,  and  has  a  special  property  in  the  goods  ;  he 
is  to  take  the  goods,  and  pay  the  duties,  and  therefore  must  be  taken  to  be  the 
importer ;  aliter  in  case  of  a  mere  agent  or  servant."  Here  the  distinction  is  taken 
between  a  factor  selling  for  a  person  abroad,  and  a  factor  selling  for  a  person  here  ; 
and  it  is  clear  that  the  person  sought  to  be  charged  sustained  the  latter  character, 
and  was  not  the  original  consignee.  The  case  decides  that  in  order  to  the  recovery 
of  duties,  it  is  not  necessary  to  sue  the  individual  who  is  the  importer  directly,  and 
specifically,  and  it  go\erns  the  present.  Here  the  auctioneer,  or  broker,  is  to  be 
considered  as  a  factor  for  the  individual  who  employed  him :  he  stood  very  much  in 
the  same  situation  in  point  of  lialjility,  to  the  party  to  whom  he  sold  and  to  the 
crown  ;  he  had  a  special  interest  in  the  goods,  and  a  lien  upon  the  price  for  his 
commission,  and  [609]  expenses.  The  statutes  relating  to  the  right  of  commanders 
to  have  a  drawback  of  the  duty  on  wines  to  be  consumed  on  board  his  Majesty's 
fleets,  have  no  connexion  with  this  subject ;  or  if  any,  they  operate  against  the 
defendant.  2nd.  If  The  Attomei/-General  v.  Weeks  be  law,  and  the  auctioneer  be  a 
factor,  it  is  unnecessary  to  go  upon  the  second  count,  for  money  had  and  received. 
But  if  it  were  necessary,  the  information  might  be  sustained  upon  it ;  for  although 
the  application  to  the  Customs  was  subsequent  to  the  sale,  that  to  the  Excise  preceded 
it,  and  proves  that  the  defendant  had  notice  that  the  Customs'  duties  were  payable, 
for  he  must  have  known  that  both  duties  equally  attached.  The  wines  not  having 
been  disposed  of  for  exportation,  but  for  home  consumption,  could  not  have  been 

ambassador,  and  two  hogsheads  for  any  other  public  minister  of  an  inferior  character, 
and  at  their  first  coming  only,  may  have  their  goods,  in  pursuance  of  a  general  order, 
sent  immediately  to  their  own  houses,  on  the  officer's  receiving,  by  the  commissioners' 
direction,  two  or  three  parcels  only,  to  see  that  they  agree  with  the  schedule  :  the 
same  respect  to  be  shewn  to  all  foreign  ministers  in  shipping  their  goods  by  a  schedule 
on  their  departure,  without  sending  an  officer  to  their  houses,  or  examining  all  the 
goods  on  the  quays." 

"  Warrant." 

"  After  our  hearty  commendations,  upon  considering  of  what  is  by  you  proposed 
in  your  memorial  aforegoing,  I  approve  thereof,  and  do  accordingly  hereby  authorize, 
and  require  you  from  time  to  time  to  observe,  and  follow  such  rules  and  methods 
with  respect  to  all  goods  and  stores,  that  shall  belong  to  any  foreign  minister,  as  you 
have  therein  proposed,  taking  care  not  to  pass  any  prohibited  goods,  and  that  all 
customable  goods  beyond  their  wearing  apparel,  household  goods,  or  for  their  equipage, 
be  subject  to  the  duties  payable  for  the  same. 

"  And  for  so  doing,  this  shall  be  your  warrant. 
"  Whitehall  Treasury  Chambers,  22d  July,  1707. 

(Signed)  "  Godolphin." 
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sold  but  with  the  duties  upon  them.  [Hullock,  B.  That  is  the  very  question  in  the 
cause.]  No  person  can  buy  any  customable  commodity  in  this  country  free  of  duty, 
unless  it  is,  and  is  expressed  to  be,  intended  for  a  foreign  market.  The  price  received 
consisted  of  the  value  of  the  wines,  and  the  duties  ;  and  the  defendant  was  fully 
aware  that  the  amount  of  the  latter  was  money  had  and  received  for  the  use  of  the 
Crown  ;  and  if  a  man  receives  my  money,  and  pays  it  over  to  another  person  after 
notice  it  is  mine,  he  is  responsible  for  it,  because  he  has  received  it  to  my  use. 

Brougham  is  support  of  the  rule.  1st.  I  admit  that  one  part  of  my  argument, 
if  pushed  to  its  utmost  extent,  might  go  to  shew,  that  a  foreign  minister  who  has 
imported  goods  duty-free  might,  by  selling  them  in  the  market,  at  the  same  price  as 
another  party  would,  who  had  paid  the  duty,  put  the  duty  into  his  own  pocket  which 
ought  to  have  been  paid  to  the  Crown.  The  only  consequence  will  be  an  incon- 
venience resulting  from  an  omission  in  the  law,  or  in  the  declaring  and  settling  the 
privileges  of  an  ambassador ;  which  inconvenience  does,  in  any  view  [610]  that  can 
be  taken  of  the  case,  by  law  actually  exist.  Because  a  functionary  of  that  kind 
remaining  here  in  the  exercise  of  his  functions,  protected  by  the  common  law,  as 
declared  by  the  statute  of  Anne,  might  do  the  very  same  thing  at  any  time. 
Supposing  the  wines  were  in  his  own  cellar,  they  could  not  be  attached,  as  he  is 
saved  personally  from  all  process  ;  then  he  may  do  what  he  pleases  with  his  own  goods 
in  his  own  possession.  [Garrow  B.  Would  not  they  be  seizable  in  the  cart  in  which 
they  were  removed  ?]  They  would  be  secured  from  that  by  being  carried  in  his  own 
waggon.  If  they  were  so  conveyed,  and  delivered  to  the  vendee,  it  can  hardly  be 
maintained,  that  in  the  hands  of  any  person  to  whom  they  might  come,  (for  if  in  the 
hands  of  the  first  purchaser,  so  in  the  hands  of  the  hundredth),  those  goods  would 
be  subject  to  process.  [Hullock,  B.  In  that  case  a  process  might  be  instituted  against 
the  goods,  as  the  property  of  the  purchaser.]  He  might  have  sent  them  away  as 
a  present.  It  cannot  be  supposed,  the  goods  not  being  chargeable  with  the  duty  in 
the  hands  of  the  minister,  that  the  duty  should  nevertheless  be  payable  by  the 
minister  himself,  because  if  it  is  payable  by  his  agent,  it  is  payable  by  him.  The 
5th  section  of  the  act  referred  to  shews  that  the  legislature  were  aware  of  the  danger 
of  abuses,  and  is  devoted  to  providing  against  them.  It  limits  the  privilege  before 
conferred  upon  the  domestic  sei'vant  of  the  foreign  minister,  to  the  case  where  the 
servant  has  given  notice  in  a  public  manner  of  his  capacity  ;  and  excludes  it  altogether 
in  the  instances  of  individuals  within  the  description  of  the  bankrupt  laws.  But 
the  restriction  imposed  upon  the  privilege  in  one  part  of  the  statute  operates  the 
stronger  in  favour  of  its  allowance  where  it  is  unaffected  by  the  proviso,  because  the 
mischief  was  clearly  in  view,  and  was  not  prevented,  except  in  the  particular  cases 
specified. 

The  first  count  caimot  apply  to  the  case  of  the  present  defendant.  The  mere 
selling  of  wines  the  property  of  [611]  another  party,  which  had  been  imported 
without  payment  of  the  duties,  does  not  make  the  seller  chargeable  with  them.  It 
has  not  been  shewn  that  the  defendant  had  a  special  property  in  these  goods,  or  that 
he  was  a  factor.  There  is  a  great  diflerence  between  a  factor,  and  a  broker  or 
auctioneer,  in  respect  of  the  goods  with  which  they  are  to  deal.  The  factor  has  the 
entire  controul  over  the  goods  ;  he  has  not  only  a  lien  for  the  money  he  lays  out  upon 
the  particular  parcel,  but  a  general  lien  for  all  the  money  due  to  him  from  the  principal : 
he  is,  in  the  eye  of  the  law,  the  owner  of  the  goods  while  they  are  in  his  custody. 
The  situation  of  the  broker,  or  auctioneer,  is  the  very  opposite.  Here  the  auctioneer 
never  had  any  controul  over  the  goods :  he  never  possessed,  or  even  saw  them,  they 
having  continued  during  the  whole  transaction  in  the  cellars  of  the  Portuguese 
Ambassador :  he  could  not  with  any  propriety  be  said  to  have  any  special  property 
in  them,  however  minute,  or  instantaneous  :  he  was  a  mere  agent  employed  to  sell 
them,  as  another  man  might  be  employed  to  value,  or  to  advertise  them.  Therefore 
admitting  the  law  to  be,  as  laid  down  in  The  Attirrney  General  v.  IVeeks,  it  has  no  applica- 
tion to  the  present  case.  The  intent  of  the  clause  of  the  statute  of  Queen  Anne  is, 
not  only  that  all  process  against  the  person  of  the  minister  shall  be  void,  but  all  process 
against  his  goods  ;  and  the  words  are  as  large  as  can  well  be  used.  [Graham,  B. 
The  goods  were  liable,  but  not  seizable  :  the  power  of  enforcing  the  duty  perhaps  was 
limited,  but  the  liability  upon  the  importation  remained.]  No  process  could  go  ag.iinst 
those  goods  in  the  hands  of  the  minister,  and  there  is  nothing  in  the  case  to  shew  that 
they  were  ever  out  of  his  hands :  so  that  if  the  defendant  be  answerable,  this  would 
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be  an  instance  of  the  Crown  having  a  claim  against  a  person's  agent  in  respect  of  the 
non-payment  of  duties  upon  certain  goods,  against  which  goods  in  the  hands  of  the 
principal,  the  Crown  could  not  proceed  at  all,  at  the  [612J  very  time  that  the  agency 
exists,  and  that  the  money  is  received  for  them.     [Graham,  B.     When  a  principal 
transfers  goods,  which  are  not  seizable  while  in  his  possession,  to  another  person,  who 
has  not  the  same  privilege,  the  original  liability  of  the  goods  attaches  ;  like  the  common 
case  of  tithes,  where  the  liability  depends  upon  whether  they  are  not  held  by  an 
ecclesiastical  person.]     That  would  be  carrying  the  doctrine  of  the  lien  upon  goods 
for  duties  too  far;  or  rather  it  would  be  creating  it.     The  defendant's  communication 
with   the  Excise,   and   his  payment  of  that  duty,  are  no  admission  of  any  further 
liability  ;  he  might  at  first  have  thought  that  the  goods  had  paid  the  one  duty  and 
not  the  other.    His  communication  with  the  Customs  was  subsequent  to  the  completion 
of  the  sale,  and  the  payment  over  of  the  whole  of  the  money  to  Haddon  ;    and  the 
utmost  extent  to  which  it  can  be  carried,  even  supposing  that  a  man  could  be  concluded 
by  his  mistake  in  point  of  law,  is,  that  it  binds  him  in  the  character  of  agent  to  the 
ambassador.    But  though  an  acknowledgment  of  a  fact  by  a  party  is  conclusive  against 
him,  and  he  is  bound  by  all  its  legal  consequences ;  he  cannot  admit  his  liability  in 
law,  or  bind  himself  by  such  an  admission  :  and  it  is  never  too  late  for  him  to  allege 
that  it  was  an  error,  and  stand  upon  his  legal  right.     2nd.  The  question  therefore 
comes  to  this — is  the  defendant  responsible  to  the  Ciown  for  money  had  and  received  1 
That  depends  upon  two  circumstances  :  firstly,  was  a  specific  sum  of  money  ever  had 
and  received  by  him  at  all :  secondly,  if  a  specific  sum  of  money  was  had  and  received 
by  him,  he  having  paid  that  sum  over  to  the  person  for  whose  use  he  received  ic,  is  he, 
or  is  he  not,  liable  to  this  information  1     To  disprove  the  first,  it  is  only  necessary  to 
advert  to  the  facts  of  the  case.    The  only  fact  proved  on  this  part  of  the  case  was,  that 
the  wines  were  sold,  and  the  price  paid  to  the  defendant :  but  that  the  price  consisted 
of  two  parcels,  one  the  value  of  the  aiticles,  the  other  the  amount  of  the  [613]  duties, 
is  not  in  evidence ;  still  less,  how  much  of  the  money  is  to  be  set  against  the  wines, 
and  how  much  against  the  duties  ;  still  less  that  any  severance  of  the  price  took  place. 
Now  a  person  receiving  money  cannot  be  called  upon,  in  this  form  of  action,  to  pay 
it  to  the  person  to  whose  use  he  is  alleged  to  have  received  it,  unless  it  be  distinctly 
proved  that  he  has  received  money  to  the  use  of  that  person,  and  therefore  that  he 
has  received  a  specific  sum.     But  non  constat  that  any  portion  of  the  price  of  the 
wines  was  received  on  account  of  duties.     The  officer's  calculation  of  the  amount  goes 
upon  the  assumption  that  the  duty  was  payable,  but  does  not  import,  or  attempt  to 
shew,  that  it  was  paid.    Secondly,  suppose  a  specific  sum  had  been  separately  received 
in  respect  of  duties,  the  question  still  remains  whether  Mr.  Thornton  is  liable  to  pay 
over  this  sum  to  the  Crown  ;  the  evidence  being,  that  he  received  all  the  money  to 
the  use  of  the  minister,  and  handed  it  over  to  his  agent  the  instant  he  received  it.(a) 
[Hullock,  B.     You  must  separate  the  rights  of  the  parties ;  as  the  pioprietor  of  the 
wine,  the  ambassador  would  have  a  right  to  the  value  of  it,  but  the  King  would  have 
a  right  to  the  duty.]     There  is  not  the  least  difference  in  point  of  principle  between 
Sadler  v.  Evans,  and  this  case.     The  ground  upon  which  that  action  was  sought  to  be 
maintained  was,  that  the  money  was  the  plaintiff's,  and  not  Lady  Windsor's,  and  that 
the  plaintiff  having  paid  the  defendant  money  which  he  ought  not,  the  defendant  had 
received  it  for  the  plaintitt''s  use ;  and  that  was  not  answered  by  saying  that  the  quit- 
rent  was  due  to  i-ady  Windsor,  or  that  it  was  not  wrongfully  paid  to  Evans,  as  her 
agent.     But  all  that  was  admitted  for  argument's  sake,  and  the  answer  was,  that  the 
money  having  been  paid  over  without  notice  before  the  action  brought,  it  was  money 
received  by  the  [614j  principal,  and  the  plaintiff  ought  to  have  proceeded  against  her, 
and  not  against  her  agent.    So  in  this  case,  if  it  were  ronceded,  that  the  duty  belonged 
to  the  Crown,  then  the  Crown  ought  to  have  gone  against  the  person  to  whom  it  has 
been  paid  over.     In  Swller  v.  Evans,  and  all  other  cases  of  that  nature,  the  defendant 
knew  that  he  was  agent,  or  rather  trustee  for  the  plaintiff,  as  well  as  for  his  principal, 
properly  so  called  ;  so  that  it  might  be  .said,  he  had  paid  over  the  money  in  his  own 
wrong ;  and  yet  it  was  held  that  an  action  for  money  had  and  received  would  not  lie. 

(«)  The  evidence  on  this  point  was  not  entirely  consistent,  one  part  of  it  being 
that  the  proceeds  of  the  sale  had  been  paid  over  to  Haddon  on  the  evening  of  each 
day. 

Ex.  Div.  rv'.— 9 
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In  Camphdl  v.  Hall  (Cowp.  2U4  (i)),  which  related  to  the  payment  of  four  and  a  half 
per  cent,  duties,  there  was  a  special  verdict  for  the  purpose  of  trying  whether  those 
duties  were  lawfully  imposed  ;  and  in  order  to  raise  that  question,  although  the 
defendant  had  paid  over  the  money  to  his  principal,  it  was  thought  necessary  that  he 
should  admit  upon  the  record,  and  it  was  accordingly  made  a  part  of  the  finding,  that 
it  still  remained  in  his  own  hands.  The  view  which  the  Court  appears  to  take  of  this 
case,  proceeds  upon  the  assumption,  that  there  was  notice;  but  the  only  evidence  of 
notice  amounts  to  this,  that  he  know  the  Crown  might  demand  some  duties,  and 
therefore,  he  entered  into  a  negociation,  on  the  part  of  the  ambassador,  with  the 
Customs,  to  have  the  lower  duty  paid  rather  than  the  higher  ;  but  that  is  not  such 
a  notice  as  fixes  the  party,  for  there  was  just  the  same  sort  of  notice  in  Sadler  v.  Evans. 
In  order  to  take  this  out  of  the  former  cases,  it  is  necessary  to  prove  mala  fides,  or 
notice  that  the  customs'  duties  were  due  when  he  paid  the  money  over ;  but  the 
evidence  rather  goes  the  other  way,  for  the  point  of  time  to  which  the  notice,  according 
to  it,  is  I'eferrible,  is  subsequent  to  the  time  of  payment. 

[615]  The  Court  did  not  think  it  necessary  to  hear  the  Solicitor  General  in  reply. 

Alexander,  L.  C.  B.  The  points  in  this  case  have  been  put  with  a  great  deal  of 
ability  :  on  the  part  of  the  defendant  every  thing  has  been  urged,  which  it  was  possible 
for  knowledge  and  talent  to  suggest ;  but  not  the  least  doubt  has  been  created  in  my 
mind  upon  the  question,  and  I  have  exactly  the  same  impression  now  which  I  had  at 
the  time  of  the  trial.  It  is  not  my  intention  to  go  through  the  whole  of  this  case. 
Upon  the  claim  set  up  in  the  first  count,  I  do  not  mean  to  give  any  opinion.  Not- 
withstanding the  statute  of  Queen  Anne,  I  cannot  entertain  any  doubt,  that  if  these 
goods  had  been  sold  by  the  executoi's  of  an  ambassador,  or  by  the  agent,  in  ordinary 
circumstances,  of  an  ambas.sador  who  had  retired  fi'om  his  services  in  this  country,  the 
duties  would  have  been  payable  :  but  whether  this  defendant  is,  or  is  not  in  a  situation 
in  which  he  may  be  charged  with  the  duties  by  virtue  of  the  statute,  is  a  question 
upon  which  I  will  not  decide,  because  it  is  not  necessary  to  do  so.  My  impression  on 
the  trial  was,  that  the  information  was  maintainable  on  the  second  count,  that  charging 
the  defendant  with  money  had  and  received  to  the  use  of  the  Crown  ;  and  I  have  not 
heard  any  observation  which  has  shaken  that  impression  in  any  degree. 

Without  adverting  in  detail  to  the  evidence,  the  effect  of  it  is,  that  when  this 
gentleman,  the  defendant,  became  the  auctioneer  to  dispose  of  these  wines,  he  perfectly 
understood  that  the  duties  were  pa3^able  on  account  of  them.  The  whole  tiansaction 
shews  that  his  apprehension  was  on  this  head.  The  actual  payment  to  the  Excise, 
which,  I  think,  is  sufficiently  established  to  have  been  made  with  his  own  hands,  and 
from  which  he  was  discharged  by  the  Excise,  shews  that  he  knew  those  duties  were 
payable ;  and  I  have  not  been  able  to  frame  to  myself  any  distinction  between  the 
two  species  of  duties.  I  think  the  [616]  last  letter  to  the  Customs  implies,  that  it  is 
not  an  application  on  the  part  of  the  Portuguese  ambassador  :  but  taking  the  whole 
transaction  together,  it  appears  to  have  been  an  application  by  Mr.  Thornton  on  his 
own  account.  And  he  must  have  felt  what  I  am  stating,  if  you  give  the  smallest  effect 
to  the  parol  evidence  on  the  subject.  For  one  of  the  witnesses  says,  that  the  conver.sa- 
tions  with  the  father  were  to  the  same  effect  as  the  conversations  with  the  son  ;  and 
the  son  said,  "  it  is  hard  upon  us,  we  are  not  able  to  pay  it  now  ;  but  I  expect  to 
receive  some  money  soon  for  the  sale  of  an  estate,  and  when  that  money  is  received, 
the  money  shall  be  paid."  It  appears  to  me  that  the  result  of  the  whole  of  the 
evidence  is,  that  there  was  a  previous  undertaking  on  the  part  of  Mr.  Thornton,  in 
consequence  of  his  having  leave  to  sell  the  wines  in  the  usual  way,  to  discharge  those 
duties,  not  limited  to  duties  payable  to  the  Excise,  but  including  also  those  payable 
to  the  Customs  ;  for  the  duties  payable  to  the  Excise,  were  not  merely  the  auction 
duties,  but  distinct  duties  payable,  just  as  much  as  the  duties  chargeable  in  respect  of 
the  Customs.  Now  if  it  be  true,  that  these  wines  could  have  been  followed  for  the 
duties  into  the  hands  of  a  purchaser,  unless  the  purchaser  had  bought  them  under  the 
sanction  of  a  public  board,  it  appears  to  me,  that  the  true  view  to  be  taken  of  this  case 
is,  that  immediately  upon  the  receipt  of  the  money,  Mr.  Thornton  was  not  only  the 
agent  of  the  Portuguese  ambassador,  but  the  agent  of  the  purchaser  also,  whose 
purchase  he  was  bound  to  protect  from  all  the  legal  consequences  which  might  attach 

{b)  Buller  v.  Harrison,  Cowp.  565,  was  also  mentioned  by  Mr.  Brougham  in  the 
course  of  the  argument. 
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upon  it,  or  upon  the  goods.  If  that  be  so,  the  argument  founded  on  the  alleged  pay- 
ment of  the  entire  money  over  to  Haddon,  the  agent  of  the  ambassadoi-,  entirel\^  fails. 
Supposing  that  to  have  been  the  fact,  yet,  having  this  complete  knowledge  of  the  duty 
which  attached  upon  the  goods,  and  the  species  of  undertaking  he  had  entered  into, 
that  would  pi-event  him  from  having  the  benefit  of  the  decisions  in  those  cases  which 
were  alluded  to  [617]  by  Mr.  Brougham.  It  appears  to  me,  therefore,  that  upon 
the  second  count  this  was  clearly  a  correct  finding ;  and  that  the  rule  ought  to  be 
discharged. 

GR.'iHAM,  B.  It  is  hardly  neces.sary  for  me,  after  what  has  been  stated  by  my 
Lord  Chief  Baron,  to  say  any  thing ;  and  I  will  endeavour  to  explain  the  grounds 
upon  which  my  opinion  is  founded  very  shortly.  The  act  of  Queen  Anne  was  passed 
diverso  intuitu,  and  it  is  not  necessary  to  comment  upon  it.  But  the  provision,  that 
the  goods  of  the  ambassador  should  not  be  attached,  or  distrained,  led,  by  a  necessary 
consequence,  to  some  modification  with  respect  to  the  duties  to  which  these  goods 
should  be  considered  liable  ;  and  among  others,  that  such  wines  as  should  be  imported 
fairly,  and  bona  fide  for  the  use  of  their  own  families,  should  not  be  charged  with  duty  ; 
for  the  duty  which  previously  would  have  attached  upon  them,  could  not  be  enforced. 
The  effect  of  that  I  take  to  be  this ;  it  does  not  at  all  remove  the  liability  of  these 
goods  to  the  original  duty  of  importation,  in  case  those  goods  have  passed  from  the 
hands  of  the  privileged  person  to  the  hands  of  another  individual.  If  he  chooses  to 
sell  them,  he  must  sell  them,  and  the  vendee  must  take  them  subject  to  that  charge. 
In  this  instance,  I  take  it  that  the  purchaser  was  bound  to  see  that  all  the  duty  was 
paid,  which  ought  to  be  paid,  or  that  pro\asion  was  made  for  its  satisfaction.  The 
Lord  Chief  Baron  has  explained  this  so  satisfactorily,  that  it  is  impossible  not  to  per- 
ceive that  when  the  wines  were  to  be  transferred  to  the  vendee,  this  party  was  aware 
they  were  liable,  not  only  to  the  internal  duties  of  Excise,  but  to  the  whole  duties, 
including  those  of  the  Customs.  I  agree  that  there  may  be  a  difficulty  in  sustaining 
the  first  count  of  the  information  ;  but  when  we  come  to  the  next  count,  charging  the 
defendant  with  monev  hud  and  received,  I  conceive  it  perfectly  clear,  that  it  was 
money  had  and  received  for  the  use  of  the  [618]  Crown.  He  himself  acknowledged 
that  the  Crown  had  a  claim  upon  the  goods.  What  is  the  case  then  1  He  was  agent 
for  the  ambassador  to  dispose  of  these  wines,  or  rather  the  ambassador's  property  in 
them,  which  was  only  the  wine  in  its  original  state  before  importation  ;  but  he  hands 
over  to  the  agent  of  the  foreign  minister,  with  his  eyes  open,  those  duties  which 
belonged  to  the  Crown.  I  will  not  touch  upon  the  difficulty  of  distinguishing  the 
sums  due  to  those  difTerent  parties,  because  there  was  evidence  before  the  jury  that 
the  specific  sum  of  1141.  19s.  was  the  amount  of  the  duties  that  were  payable  upon 
importation,  according  to  that  very  cat^ilogue  of  the  goods  in  respect  of  which  the 
duties  of  Excise  had  been  paid.  This  letter,  soliciting  leave  to  pay  the  lower  duties, 
is  the  plainest  admission  on  the  part  of  the  defendant,  that  if  he  were  not  indulged 
by  the  commissioners  consenting  to  accept  them,  he  was  liable  to  be  called  on  for  the 
higher  duties.  Consequently,  he  comes  within  the  second  count  of  the  information  ; 
and  under  these  circumstances,  I  think  that  the  verdict  ought  to  stand. 

Garkow,  B.  The  present  rule  must  be  discharged,  unless  the  Court  should  be  of 
opinion  that  a  verdict  ought  to  pass  for  the  defendant.  Upon  looking  at  the  circum- 
stances of  the  case,  I  think  that  it  was  properly  found  for  ihe  Crown.  Nothing  done 
here  this  day,  of  which  the  elfect  may  be  to  establish  the  verdict,  will  in  any  way 
break  in,  or  trench  upon  the  dignity  of  the  illustrious  persons  who  represent  foreign 
courts  in  this  country,  or  have  a  tendency  to  lessen  their  comforts,  or  abridge  the 
means  of  their  hospitality.  For  the  first  of  these  objects,  the  law  has  provided  ;  and 
for  the  second,  the  course  has  been,  since  the  time  of  Lord  Godolphin,  for  the  Lords 
of  the  Treasury  to  remit  such  duties  upon  wines,  &c.  brought  into  this  country  for 
the  use  of  their  families,  and  the  purposes  of  hospitality,  as  would  be  payable  by 
private  indi-[619]-viduals.  But  if,  (for  we  can  only  put  such  a  case  hypothetically, 
which  I  hope  I  may  do  without  giving  oftence,)  one  of  these  persons  representing  his 
sovereign  here,  should  so  far  forget  himself,  as  to  become  a  trafficker  in  the  article,  or 
to  associate  himself  with  a  wine-merchant,  and  participate  in  the  profits  arising  from 
the  sale  of  wines,  who  could  doubt,  but  that  if  those  wines,  which  were  privileged  to 
pass  to  him  as  for  his  own  use,  without  the  payment  of  duties,  found  their  way  into 
the  hands  of  a  third  party,  they  would  then  be  liable  to  the  duties  1  When  a  foreign 
minister  ceases  to  exercise  his  functions  here,  we  may  suppose  he  would  instruct  a 
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person  in  the  situation  of  the  defendant,  to  dispose,  and  make  the  most  of  the  wines, 
which  he  could  not  take  with  him,  conformably  to  the  rules  and  regulations  of  this 
country.  Conforming  himself  therefore  to  those  instructions,  I  am  of  opinion,  that 
the  auctioneer  who  ottered  these  goods  for  sale,  supposing  that  they  had  been  imported 
duty-free,  could  not  convey  them  to  a  purchaser  without  receiving  a  price  equivalent 
to  that  which  would  be  their  value,  as  actually  imported,  and  likewise  the  amount  of 
the  duties  which  would  have  been  chargeable  upon  them,  if  they  had  been  oiiginally 
broucrht  into  this  country  for  a  person  not  privileged.  The  excess  was  clearly  taken 
upon  the  footing  of  duties  ;  and  therefore  upon  the  count  for  money  had  and  received 
for  the  use  of  the  Crown,  I  think  the  verdict  may  be  sustained. 

HuLLOCK,  B.  I  concur  in  the  opinion,  that  this  rule  ought  to  be  discharged ;  but 
I  entertain  doubts  whether  the  verdict  ought  to  stand  upon  the  count  for  money  had 
and  received.  There  are  two  questions  ;  first,  whether  the  wines  under  the  circum- 
stances in  which  they  were  placed  by  Mr.  Thornton,  as  the  agent  of  the  Portuguese 
ambassador,  became  subject  to  duties  by  the  sale  ;  and  if  they  did,  secondly,  whether 
upon  this  information  the  defendant  [620]  can  be  made  liable  to  those  duties.  It  is 
not  necessary  to  enquire  into  the  law  of  nations  upon  this  subject ;  and  thei'C  is  no 
doubt  that  no  duty  is  imposed  upon  the  goods  of  foreign  ambassadors,  when  they 
are  imported  into  this  country  for  their  own  use.  But  the  material  question  is, 
whether  a  foreign  minister  retiring  from  this  country,  and  leaving  his  wines  here  to 
be  turned  into  merchandize,  and  this  defendant  being  the  person  appointed  to  convert 
them  into  money,  the  latter  is  not  answerable  to  the  Crown  for  the  payment  of  those 
duties  to  which  it  may  be  assumed  such  wines  have  by  his  act  become  subject.  I  am 
inclined  to  think  that  this  case  is  not  supported  by  the  one  cited  from  Bunbury.  But 
assuming  that  these  wines  liecame  liable  to  the  duty,  (which  I  think,  follows  from  the 
transmutation  they  undei-went,  by  coming  to  this  sale,  and  getting  thereby  into  the 
hands  of  individuals  not  entitled  to  the  immunity,  and  privilege,  to  which  foreign 
ambassadors  are  entitled,)  this  defendant  being  the  channel  by  which  they  became  so 
liable,  and  the  agent  of  the  individual  for  whom  the  proceeds  of  the  sale  were  received, 
the  point  is,  to  whom  an  application  is  to  be  made  for  it.  I  apprehend  that  an 
auctioneer  must  be  considered  as  conusant  of  the  law.  He  must  know  that  he  is  the 
person  by  whom  the  purchaser  is  to  make  his  title  ;  and  that  the  purchaser  must  take 
an  oath  that  to  his  belief  the  duties  have  been  paid.  Then,  is,  or  is  not,  the  auctioneer 
who  receives  the  whole  of  the  purchase-money  responsible  for  the  duties '(  It  appears 
to  me,  that  under  all  the  circumstances,  he  must  be  deemed  to  be  so,  and  therefore  in 
my  judgment  the  first  count  of  the  information  may  be  sustained.  Upon  the  other 
I  am  not  so  clear,  because  the  case  is,  as  it  seems  to  me,  rather  obscure,  and  was  left 
rather  short  at  the  trial  ;  for  other  questions  might  have  been  asked,  and  facts  elicited 
which  would  have  put  the  matter  out  of  dispute.  If  it  had  been  proved  that  the 
wines  were  sold  at  the  same  rate  as  wines  of  a  similai-  [621]  i|uality,  there  would  have 
been  no  difficulty  ;  but  we  are  left  quite  in  the  dark  as  to  the  duty  being  received, 
and  are  merely  told  in  argument  that  the  money  received  by  the  defendant,  consisted 
partly  of  the  value  of  the  wines,  and  partly  of  duty  ;  but  it  is  too  much  to  ask  the 
Court  to  draw  presumptions,  and  inferences,  where  there  might  have  been  facts 
proved.  If  this  fact  had  been  proved,  viz.  that  not  only  the  value  of  the  wine,  but 
the  duty  had  been  received  by  the  defendant,  then,  I  think,  this  case,  clearly,  and 
beyond  all  doubt,  would  not  have  ranged  itself  under  any  of  that  class  of  cases,  which 
have  been  cited  on  behalf  of  the  defendant.  In  Ladi/  JViiuUor'x  case,  two  persons 
claimed  a  right  to  a  quit-ient ;  the  plaintiff'  claimed  it,  and  Lady  Windsor  claimed  it, 
and  the  defendant  discharged  himself  by  paying  it  over  to  Lady  Windsor  as  his 
principal,  against  whom,  it  was  contended,  the  action  ought  to  have  been  brought. 
But  here,  supposing  the  value  of  the  wine,  and  the  duty  to  have  been  paid,  they 
were  received  at  one  and  the  same  time,  so  that  the  defendant  would  have  been  an 
agent,  quoad  the  price  of  the  wine,  for  the  ambassador,  and  quoad  the  duty  payable 
in  respect  of  the  wine,  for  the  King.  The  ambassador  had  no  right  to  the  duty  ;  he 
could  not  have  originated  any  litigation  with  the  Crown  respecting  it ;  such  a  claim, 
it  is  quite  clear  he  could  not  have  made  with  success,  i'hat  takes  this  out  of  that 
class  of  cases  to  which  Mr.  Brougham  has  referred.  But  my  difficulty  is,  that  I  do 
not  know  that  the  defendant  did  in  point  of  fact  get  the  duty.  That  ought  to  have 
been  proved  as  a  fact  in  the  case,  whereas  it  is  all  left  to  inference.  But  if  there 
was  a  great  difference  between  the  price  which  this  wine  fetched,  and  that  which 
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wines  of  the  same  description  ordinarily  bring,  that  again  ought  to  have  been 
given  in  evidence  on  the  other  side.  I  say  this  with  great  deference,  because  it 
does  not  appear  to  have  struck  any  other  individual  in  the  same  point  of  view.  I 
apprehend  that  the  very  foundation  and  essence  [622]  of  an  action  for  money  had 
and  received  is,  that  money  has  been  received.  It  is  an  equitable  action,  and  until 
you  shew  that  the  paity  has  received  money  on  my  account,  the  verj'  ground,  basis, 
and  principle,  upon  which  that  species  of  action  is  founded  in  law,  fails  absolutely, 
and  in  limine.  But  in  this  case,  this  individual  being  an  auctioneer,  and  knowing, 
I  say  knowing,  that  these  commodities  could  not  be  procured  from  the  cellars  of  the 
ambassador  without  an  affidavit  stating,  that  according  to  the  belief  of  the  purchaser 
the  duties  had  been  paid  ;  he  may  be  considered  as  having  received  those  duties,  and 
liable  upon  the  first  count.  As  to  the  other  count,  I  defer  to  the  opinion  of  the 
Court.  I  should  have  arrived  at  this  conclusion  with  more  satisfaction,  if  the  fact 
which  I  mentioned  had  been  proved  at  the  trial  ;  but,  however,  I  concur  with  the 
opinion  which  has  been  expressed  by  the  rest  of  the  Court,  that  this  rule  ought  to  be 
discharged. 

Rule  discharged.     Verdict  to  stand  generally. 


Smith,  Widow,  Administratrix,  r.  Alsop  and  Others,  Executors.  Exchequer  of 
Pleas.  November  27th,  1824. — The  executors  of  the  obligor  in  a  bond,  who  have 
paid  the  interest  on  the  principal  sum,  secured  thereby  in  full,  without  deducting 
the  property -tax,  during  the  existence  of  that  tax,  under  a  misrepresentation, 
that  that  was  required  by  the  terms  of  the  bond,  (whereas  it,  on  the  contrary, 
piovidcd  for  such  deduction,) are  entitled  to  have  the  whole  amount  of  that  duty 
refunded,  on  the  closing  of  the  account,  notwithstanding  a  space  of  more  than 
six  years  has  elapsed  since  the  last  of  the  payments  :  and  the  Master  having,  on 
a  refei-ence  to  him  to  ascertain  what  was  due  for  principal  and  interest  on  the 
bond,  disallowed  this  claim  of  the  executors,  the  account  was  referred  back  to 
him  by  the  Court. — But  such  claim  cannot  be  sustained  in  respect  of  a  payment 
of  the  tax  by  the  obligor  himself,  with  a  knowledge  of  the  law  and  the  facts. 

[S.  C.  13  Price,  823.] 

Pursuant  to  the  order  in  this  case  stated,  p.  309  ante,  the  Master  was  attended 
by  the  attornej-s  of  the  parties  ;  and  the  only  question  was,  whether  the  defendants 
were  entitled  to  deduct  from  the  balance  (otherwise)  due,  the  [623]  amount  of  the 
property-tax  upon  the  several  payments  of  interest  made  during  the  existence  of  that 
tax.  The  Master's  opinion  was  adverse  to  the  defendants'  claim  ;  but  having  given 
them  an  opportunity  of  supporting  their  case  by  an  affidavit,  an  affidavit  was  made 
and  filed  by  one  of  them,  which  stated,  that  his  testator  having  died  in  February  1812, 
he  as  one  of  his  executors,  in  April,  1812,  settled  an  account  with  the  plaintiff's 
intestate ;  on  which  occasion  that  person  infoimed  deponent,  that  according  to  the 
agreement  between  him  and  the  testator,  and  also  according  to  the  terms  and  condi- 
tions of  the  bond,  which  had  been  given  by  the  latter  as  a  security  for  the  sum  of 
80001.  (lent  him  by  the  intestate),  the  interest  thereof  was  to  be  paid  without  any 
deduction  in  respect  of  the  property  or  income  tax  :  and  the  intestate  then  produced 
a  book,  containing  the  account  respecting  the  80001.  in  his  hand-writing,  in  which  it 
was  stated  that  the  interest  of  5  per  cent,  was  to  be  paid  free  of  property-tax,  or  to 
that  eHect.  That  deponent  asked  for  the  bond,  in  order  that  the  pa3'ment  of  the 
interest  might  be  indorsed  thereon  ;  but  was  informed  by  the  intestate,  that  it  was 
at  his  bankers'  for  safe  cnstodj'.  That  knowing  the  intestate,  and  believing  him  to 
be  a  person  of  respectability,  he  confided  in  his  representations,  and  then  paid  him 
2001.  in  full  for  half  a  year's  interest  at  that  time  due  ;  and  iifterwards  made  various 
other  payments  on  account  of  the  interest,  during  all  the  period  that  the  property-tax 
was  in  operation,  viz.  from  April  1812,  until  April  1816,  without  making  any  deduc- 
tion in  respect  of  the  property-tax  payable  upon  such  interest.  The  affidavit  further 
stated,  that  deponent  and  his  co-executor  having,  upon  application  to  the  plaintiff's 
agent,  had  the  bond  produced  in  August  1823,  they  then  for  the  first  time  discovered, 
that  according  to  the  terms  of  the  condition,  the  tax  upon  property,  or  income,  was 
to  be  deducted  from  the  interest  thereby  made  payable  ;  and  that  the  sum  of  1311., 


262  SMITH    V.  ALSOP  M'CLE.624. 

the  [624]  balance  due  according  to  the  conditions  of  the  bond,  had  been  tendered, 
but  refused. 

In  answer  to  this,  an  atRdavit  was  made  by  plaintiff's  agent,  stating  that  he  had 
always  understood,  and  verily  believed,  that  there  was  an  agreement  between  the 
intestate  and  the  testator,  that  the  property-tax  payable  in  respect  of  the  interest, 
was  not  to  be  deducted  by  the  latter ;  and  as  evidence  thereof,  he  referred  to  the  first 
payment  of  interest  (indorsed  on  the  bond),  which  had  been  made  by  the  testator, 
■v\ithout  any  deduction.  He  also  alleged,  that  the  plaintiff  and  himself  had  forborne 
for  a  long  period  to  call  in  the  debt,  and  had  otherwise  accommodated  the  defendants, 
in  consideration  that  the  deduction  was  not  to  take  place ;  and  that  the  accounts  of 
the  intestate  had,  to  a  period  long  antecedent,  been  made  out  and  adjusted,  and  the 
monies  appearing  distributable  thereon,  had  been  divided  between  the  several  persons 
entitled  thereto. 

The  Master  having  heard  the  above  affidavits  read,  and  the  matter  argued,  after 
taking  further  time  for  consideration,  finally  disallowed  the  claim  for  property-tax ; 
computing  the  principal  and  interest  due  at  3881.  6s.,  and  taxing  the  costs  at  131., 
making  together  4011.  6s. 

The  defendants  being  dissatisfied  with  that  decision,  an  additional  affidavit  was 
made  by  their  solicitor,  desciibing  the  condition  of  the  bond  to  be,  that  interest 
should  he  paid  upon  the  principal  sum  of  80001.  therein  mentioned,  after  the  rate  of 
51.  per  cent,  per  annum,  free  from  taxes,  and  without  anj'  other  deduction  whatsoever, 
except  for,  or  on  account  of  the  then  present,  or  any  future  tax  upon  property,  or 
income.  This  affidavit  also  set  forth  an  account,  from  which  it  appeared,  that  making 
the  allowance  required,  the  balance  due  would  be  13-51.  16s.  Id. 

Upon  this,  and  the  affidavit  on  the  same  side  made  use  of  before  the  Master, 
Campbell,  on  a  former  day  in  this  term,  had  obtained  a  rule  calling  on  the  plaintiff"  to 
shew  cause  why  it  should  not  be  referred  back  to  the  Master  [625]  to  ascertain  what 
was  due  for  principal  and  interest  upon  the  bond ;  or  why  the  sum  allowed  by  him 
should  not  be  reduced  to  1351.  16s.  Icl,  and  subsequent  interest  thereon  ;  and  that,  in 
the  interval,  all  further  proceedings  be  stayed.  He  founded  his  application  upon  two 
grounds  :  1st.  That  even  if  there  were  no  exception  of  property-tax  in  the  bond,  the 
law  (a)  authorised  the  plaintift"  to  deduct  it.     2d.  That  the  payment  had  been  made 

(a)  By  the  46  G.  3,  c.  65,  s.  11 4,  it  is  enacted,  "  That  upon  all  annuities,  yearly  interest 
of  money,  or  other  annual  payments,  whether  such  payments  shall  be  payable  within, 
or  out  of  Great  Britain,  either  as  a  charge  on  any  property  of  the  person  or  persons 
paying  the  same,  by  virtue  of  any  deed,  or  will,  or  otherwise,  or  as  a  reservation 
thereout,  or  as  a  personal  debt  or  obligation  by  virtue  of  any  contract,  or  whether  the 
same  shall  be  received  and  payable  half-yearly,  or  at  any  shorter,  or  more  distant 
periods,  there  shall  be  charged  for  every  twenty  shillings  of  the  annual  amount  thereof 
the  sum  of  two  shillings  without  deduction,  Ac.  :  provided  that  in  every  case  where 
the  same  shall  be  payable  out  of  profits  or  gains  brought  into  charge  by  virtue  of  this 
act,  no  assessment  shall  be  made  upon  the  person  entitled  to  such  annuity,  &c.  ;  but 
the  whole  of  such  profits  or  gains  shall  be  charged  with  duty  on  the  person  liable  to 
such  annual  payment,  without  distinguishing  such  annual  payment,  and  the  person 
so  liable  to  make  such  annual  payment,  whether  out  of  the  profits  or  gains  chai'ged 
with  duty,  or  out  of  any  annual  payment  liable  to  deduction,  or  from  which  a  deduc- 
tion hath  been  made,  shall  be  authorized  to  deduct  out  of  such  annual  payment,  .at 
the  rate  of  two  shillings  for  every  twenty  shillings  of  the  amount  thereof,  (except 
where  the  payment  is  to  be  made  in  respect  of  any  annuity,  or  annuities,  described 
in  the  schedule  of  particulars  therein-after  set  forth  ;  and  the  party  shall  produce  a 
certificate  of  exemption,  or  allowance,  as  therein-before  mentioned,  authorizing  a 
deduction  at  a  lower  rate,  or  exempting  the  payment  on  such  deduction,)  and  the 
person  or  persons  to  whom  such  payments  are  to  be  made  as  are  liable  to  deduction, 
(except  such  annuities  as  aforesaid,  to  an  amount  subject  to  exemption,  or  allowance,) 
shall  allow  such  deduction  at  the  full  rate  of  duty  thereby  directed  to  be  charged, 
upon  the  receipt  of  the  residue  of  such  money,  and  under  the  penalty  therein-after 
contained  ;  and  the  person  charged  to  the  said  duties,  having  made  such  deduction, 
shall  be  acquitted,  and  discharged  of  so  much  money  as  such  deduction  shall  amount 
unto,  as  if  the  amount  thereof  had  actually  been  paid  unto  the  person  or  persons  to 
whom  such  payment  shall  have  been  due  and  payable ;  and  the  person  or  persons  to 
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by  the  defendants  under  an  express  misrepresentation  of  facts ;  and  he  mentioned 
[626]  the  cases  of  Deiiby  v.  Moore  (1  B.  &  Aid.  123),  and  Andrew  v.  Hancock  (1  Brod. 
i^-  B.  37).  Another  atfidavit  was  made  by  the  plaintiff's  attorney,  after  the  rule  had 
been  granted.  It  stated,  that  in  his  character  of  agent,  he  had  been  in  possession  of  the 
intestate's  account-books,  since  his  decease  in  1818,  wherein  were  entered,  in  intestate's 
hand-writing,  the  receipts  and  payments  in  respect  of  the  bond.  That  it  appeared 
therefrom,  that  the  intestate  regularly  debited  the  testator  with  the  sum  of  2001.  for 
the  half-year's  interest  on  the  sum  secured  by  the  bond ;  and  that  such  sum  for 
interest  was  regularly  paid  to  the  said  intestate  from  November  1811,  to  Februar^v 
1818,  by  half-yearly  payments,  except  in  two  instances,  when  two  payments  were 
made  of  -4001.  being  for  one  year's  interest  at  each  payment ;  and  that  he  had  alwaj's 
understood  that  stamped  receipts  had  been  given  for  the  interest,  as  it  was  received. 

Jervis  shewed  cause,  and  contended  that  the  defendants  were  not  entitled  to  open 
the  accounts,  and  procure  all  the  payments  made  during  the  existence  of  the  tax,  to  be 
refunded.  The  bond  having  become  forfeited  in  October  1811,  a  parol  agreement 
must  then  have  been  entered  into  between  the  parties,  that  in  consideration  of  the 
obligor  having  the  use  of  the  principal  for  a  longer  period,  the  interest  should  be  paid 
without  the  deduction  of  the  tax.  Such  an  agreement  is  evidenced  by  the  undisputed 
fact  that  the  first  half  year's  interest  was  paid  by  the  obligor  himself,  in  November 
1811,  in  full;  and  by  the  entries  in  the  books  of  the  obligee  in  that  party's  hand- 
writing. The  obligor,  and  bis  personal  representatives  are  bound  by  that  contract, 
and  their  payments.  [Campbell  observed,  that  the  defendants  did  not  seek  a  deduc- 
tion in  respect  of  the  first  payment  which  had  [627]  been  made  by  their  testator.] 
But  assuming  that  there  was  no  such  contract,  the  act  of  parliament  expressly 
provided  that  the  party  who  was  to  make  the  payment,  should  retain  the  duty, 
notwithstanding  any  covenant  to  the  contrary  ;  and  the  parties  must  be  held  to  have 
been  conusant  of  the  law.  It  follow.s,  that  these  payments  are  to  be  considered  as 
having  been  made  voluntarily,  with  the  knowledge  of  the  parties,  and  therefore  they 
cannot  by  law  be  recovered.  irUdey  v.  The  Coopers'  Company  (3  P.  Wills.  127,  (note)), 
Atwood  V.  Lamprey  (ibid.),  Bilbif  v.  Lumley  (2  East,  469),  Brisbane  v.  Dacres  (5  Taunt. 
143),  Venby  v.  Moore,  Carrie  v.  Goold  (2  Mad.  163),  Andrew  v.  Hancock,  Hales  v.  Freeman 
(1  Brod.  &  B.  391).  If  there  were  no  other  objection  against  the  defendants'  claim, 
it  would  be  barred  by  the  statute  of  limitations,  the  property-tax  having  ceased  in 
April  1816,  and  the  last  payment  having  been  made  at  a  distance  of  more  than  six 
years.  However,  if  the  Master  was  mistaken  in  the  law  of  the  case,  the  defendants 
are  precluded  from  objecting  to  his  decision.  On  their  application,  the  matter  was 
submitted  to  him  :  he  is  to  be  considered  as  an  arbitrator ;  and  if  an  arbitrator  err  in 
f>oint  of  law,  and  his  reasons  do  not  appear,  the  parties  are  without  remedy.  Young  v. 
IVaUa-  (9  Yes.  364).  Whether  the  imputed  misrepresentation  took  place,  or  not, 
cannot  now  be  ascertained,  because  the  person  charged  with  having  made  it  is  dead. 

Campbell,  in  support  of  the  rule  There  is  no  doubt  on  which  side  the  justice  of 
the  case  lies.  The  receiving  the  interest  without  an  allowance  of  the  tax,  was  contrary 
not  only  to  the  directions  of  the  act  of  parliament,  but  to  the  express  contract  of  the 
parties.  The  estate  is  not  insolvent,  and  no  inconvenience  can  arise  from  making  the 
[628]  rule  absolute ;  therefore  no  technical  difficulties  ought  to  prevent  it.  The  money 
was  paid  under  a  direct  and  gross  misrepresentation  ;  and  as  no  doubt  of  that  fact  can 
be  reasonably  entertained,  by  the  general  rule  of  law  it  is  recoverable.  The  defendants' 
claim  is  not  barred  by  the  statute  of  limitations;  for,  in  the  first  place,  the  law  would 
apply  all  the  interest  wrongfully  paid  in  satisfaction  of  the  principal ;  and  in  its 
contemplation,  that  would  be  so  much  repaid  out  of  the  principal,  as  there  was  no 
other  debt  then  subsisting  between  the  parties.  In  the  next  place,  here  is  an  open 
account  between  the  parties.  It  has  never  been  closed  from  the  year  1812  till  the 
present  time,  when  it  was  referred  to  the  Master.  The  sta'ute  does  not  lie  upon  an 
open  account ;  it  is  expressly  excepted  from  its  operation.  [Graham,  B.  There  was 
no  mutuality.]  [Hullock,  B.  It  is  acknowledged  that  this  money  has  been  received  ; 
what  question  can  there  be,  but  that  takes  it  out  of  the  statute?  If  you  make  an 
admission  within  six  years,  the  law  raises  a  promise.]     The  cases  cited,  only  shew 

whom  such  annuities  subject  to  allowances  are  to  be  paid,  shall  allow  such  deduction 
as  remains  to  be  made,  after  granting  the  allowance  before  authorized,  upon  the 
receipt  of  the  residue  of  such  annuity,  under  the  like  indemnity  as  aforesaid,"  &c. 
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that  if  money  be  paid  voluntarily,  with  a  knowledge  of  all  the  facts,  it  cannot  be 
recoA'cred  back.  Dnihy  v.  Moore  is  the  most  applicable  of  them  to  the  present  case  ; 
but  the  section  of  the  act  of  pai'liament  which  applies  to  this,  is  very  ditierent  in  its 
language  from  the  provision  by  which  it  was  decided  (vide  1  B.  &  Aid.  126).  That 
determination  went  upon  two  grounds:  1st.  That  it  was  a  voluntary  payment: 
2d.  That  the  transaction  was  a  fraud  upon  the  property-tax  act.  But  Abbott,  J.,  said, 
"  there  may  l)e  cases  suggested  in  which  a  tenant  might  recover ;  as  if  he  had  not  his 
property-tax  receipts  with  him  at  the  time  when  he  makes  the  next  payment  of  rent, 
and  the  landlord,  on  being  applied  to  immediately  afterwards,  should  refuse  to  pay 
back  the  money."  Andreiu  v.  Hancock  turned  on  the  circumstances  of  a  plea  of  set-off 
not  being  [629]  allowable  in  replevin,  and  of  a  voluntary  payment :  but  Kichardson,  J. 
there  said,  "  I  will  not  say,  that,  in  all  cases  the  tenant  is  wholly  excluded  from 
deducting  the  tax  out  of  a  subsequent  year's  rent.  It  is  possible,  that  in  some  cases 
of  mistake  he  might  be  entitled  to  do  so."  Now,  if  that  would  be  permitted  on  a 
mistake,  much  more  ought  it  to  be  done  on  a  misrepresentation  of  facts. 

The  Master  submitted  a  written  statement  of  the  grounds  (a)  of  his  determination 
to  the  Court ;  but  they  declined  examining  it,  observing,  that  this  proceeding  did  not 
reflect  upon  him  at  all. 

Alexander,  L.  C.  B.  I  confess,  that  in  the  course  of  the  discussion,  I  entertained 
a  little  doubt ;  but  I  think  that  it  arose  merely  from  the  facts,  as  they  were  di.sclosed 
by  the  affidavits,  not  having  been  stated  accurately,  or  from  not  collecting  them  with 
great  precision.  I  took  it  for  granted,  that  there  was  no  misrepresentation  in  the 
case  whatever ;  and  I  judged  that  to  be  so,  from  the  circumstance  of  no  deduction 
having  been  made  in  the  life-time  of  the  parties.  But  upon  hearing  the  facts  con- 
tained in  the  affidavits  re-stated,  that  does  not  appear  to  be  the  case.  I  put  out  of 
the  consideration  of  the  question,  what  has  been  said  by  the  Master.  To  his  opinion 
the  Court  cannot  look  ;  and  it  would  be  an  extremely  dangerous  proposition  to  main- 
tain, that  it  could  not  be  the  subject  of  revision.  It  seems  to  me  to  be  made  out  very 
distinctly  by  the  authorities  stated,  that  if  a  party,  with  a  full  knowledge  of  all  the 
circumstances,  pays  money  which  he  is  not  bound  to  pay,  he  cannot  recover  it  back ; 
but  it  appears,  that  the  cases  by  which  that  is  established,  do  not  apply  to  this  case. 
If  it  were  clear,  that  the  parties  to  the  bond  [630]  had  originally  agreed  by  parol  for 
the  paj'uient  of  the  interest  vvithout  deduction,  (although  that  cannot  be  carried 
farther  than  the  inference  arising  from  the  fact  of  the  first  payment  in  that  mode  ;) 
still,  at  every  subsequent  payment  the  obligor  would  have  had  a  right  by  law  to  act 
upon  the  contract,  or  not,  and  to  insist  on  his  title  to  the  allowance  of  the  duty.  The 
executor  would  have  made  himself  liable  by  consenting  to  continue  that  mode  of 
payment  on  the  same  basis ;  but  he  would  have  had  a  full  right  to  act  according  to 
the  original  agreement,  if  it  had  been  confirmed,  as  was  stated  to  him,  by  the  terms 
of  the  bond.  Therefore  a  misiepresentation  having  been  made  to  him  in  that  respect, 
he  is  entitled  to  have  the  matter  reconsidered.  It  appears  to  me,  that  Mr.  Campbell's 
observations  are  quite  satisfactory ;  that  the  payments  of  the  property-tax  by  the 
defendants  should  be  carried  in  satisfaction  of  the  principal  money  on  the  bond ;  and 
I  see  nothing  to  prevent  that  course  being  taken. 

Gr.\ham,  B.  Now  that  I  am  possessed  accurately  of  the  circumstances  of  the  case, 
I  see  that  a  clear  misrepresentation  was  made  by  the  obligee  to  the  representative  of 
the  obligor;  and  on  that  ground,  I  agree  with  ray  Lord  Chief  Baron,  that  the  party  is 
entitled  to  relief.  But  my  difficulty  is,  that  the  last  of  these  payments  was  made 
above  six  years  back  ;  now  the  consequence  would  be,  that  in  common  cases  the  claim 
of  the  party  would  be  barred  by  the  statute  of  limitations.  I  am  not  satisfied  that 
there  is  anything  here  which  can  properly  be  termed  an  open  account ;  the  items  are 
all  on  one  side,  and  that  does  not  constitute  an  account.  However,  1  think  that  the 
parties  themselves,  having  gone  before  the  Master  by  an  agreement  to  take  the  account 
fairly,  may  be  deemed  to  have  consented  to  enter  into  a  review  of  all  the  payments 
really  made  from  time  to  time,  and  the  nature  and  circumstances  of  the  transaction 
from  the  first.  For  these  reasons,  I  [631]  concur  with  the  Lord  Chief  Baron,  that  the 
defendants  ai'e  entitled  to  have  that  money  refunded  which  was  improperly  paid, 
either  from  misrepresentation,  or  mistake. 

(a)  One  of  those  was  a  supposed  want  of  jurisdiction  in  himself,  acting  under  the 
rule,  to  decide  on  a  question  of  law. 
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Garrow,  B.  The  decision  to  which  the  Court  is  inclined  to  come,  seems  to  me 
to  be  quite  clear  of  all  those  cases  which  go  upon  the  footing  of  a  volunUry  payment. 
As  to  the  misrepresentation,  there  never  was  a  more  gross  or  fraudulent  one.  Is  there 
anv  thing  in  the  statute  of  limitations  which  opposes  the  application,  the  object  of 
which  is  a  reference  back  to  the  M:ister  to  see  what  sum  ought  now  in  justice  to  be 
paid  on  the  bond  1  I  think  not ;  for  at  the  back  of  the  instrument  the  parties  treat 
the  account  as  an  open  one  in  1823  ;  and  it  has  never  been  finally  closed.  I  therefore 
am  of  opinion,  that  in  point  of  law,  as  well  as  equity,  and  justice,  parties,  who  have 
made  payments  upon  gross  misrepresentation  of  facts  of  which  they  were  in  ignorance, 
are  entitled  to  come  to  the  Court  to  have  those  sums  which  ought  to  have  been  origin- 
ally allowed  to  them,  refunded  now. 

HuLLOCK,  B.  I  am  disposed  to  concur  with  the  rest  of  the  Court ;  and  I  trust 
that  we  can  decide  this  case  without  trenching  at  all  upon  the  authorities  which  have 
been  relied  upon.  I  think  that  if  there  were  not  a  manifest  distinction  between  those 
cases  and  the  present,  our  decision  would  be  not  sustained  by  law.  There  was  a 
provision  in  this  bond  for  the  deduction  of  the  property-tax,  and  that  was  agreeable 
to  the  law  :  yet  the  obligor  paid  the  first  half-year's  interest  without  deducting  it. 
He  paid  it  wi'th  a  full  knowledge  that  the  instrument  did  not  bind  him  to  that ;  there- 
fore I  am  clearly  of  opinion,  that  if  the  question  were  between  the  original  parties, 
according  to  the  cases  which  have  been  referred  to,  the  obligor  would  have  been 
estopped  by  his  payment  from  enforcing  the  claim  :  why  ]  because  possessing  a  perfect 
knowledge"[632]  of  the  circumstances,  and  of  the  law  also,  he  must  have  been  considered 
as  having  given  so  much  money  to  the  obligee.  To  justify  the  application  of  that 
reasoning  to  his  personal  representatives,  it  ought  to  appear,  that  the  payments  made 
by  them  were  voluntary  payments,  with  a  full  knowledge  of  the  facts,  or  the  means 
of  knowledge.  In  BMie  v.  Lumky,  the  party  made  the  payment,  if  not  with  actual 
knowledge  of  all  the  circumstances,  yet  with  papers  in  his  possession  from  which  he 
might  have  derived  it ;  and  when  that  was  clearly  ascertained  from  the  report  of  the 
trial,  a  very  learned  person  (Mr.  Wood),  who  was  of  counsel  for  the  plaintiff,  abandoned 
the  cause.  Denby  v.  Moore  was  a  ciise  of  the  same  description  ;  there  the  tenant  went 
and  paid  his  landlord  the  full  rent.  Could  any  thing  be  stronger  than  that?  Awlrew 
v.  Hancock  was  a  similar  decision,  and  that  turned  on  the  two  former.  Certainly  the 
case  of  Brisbane  v.  Llacns,  if  it  weie  not  sustained  by  modern  cases,  would  not  be  of 
so  much  authority,  on  account  of  the  ditference  of  opinion  of  Mr.  Justice  Chambre 
from  the  rest  of  the  Court;  but  then  it  was  followed  by  Denby  v.  Moore,  and  Andrew 
V.  Hancock,  and  the  principle  was  recognized  in  Hales  v.  Freeman.  These  cases,  there- 
fore, would  be  an  answer  to  an  application  made  by  the  party  himself ;  but  this 
application  is  not  made  by  the  party  himself,  but  by  his  personal  representsitives.  It 
would  have  been  a  devastavit  in  the  executor,  to  pay  this  money  without  a  knowledge 
of  the  terms  of  the  bond.  He  applies  to  see  it.  What  was  his  object  in  so  applying  ? 
probably,  to  ascertain  whether  it  did  not  contain  something  respecting  the  property- 
tax.  The  answer  is,  that  it  is  framed  in  such  a  way,  that  the  full  interest  must  be 
paid.  He  pays  it  accordingly ;  and  the  question  is,  whether  that  is  a  payment  of 
money  made  with  a  full  knowledge  of  the  transaction,  or  the  means  of  [633]  know- 
ledge. It  clearly  is  not ;  he  had  no  means  of  ascertaining  what  the  terms  of  the  bond 
were,  it  being  locked  up  in  the  bureau  of  the  obligee,  or  his  bankers'.  Consequently 
this  ciise  is  entirely  out  of  the  piinciple,  and  if  so,  it  is  not  within  the  law  of  the  foimer 
determinations  ;  and  therefore  the  party,  having  paid  the  money  under  a  misrepresenta- 
tion, has  paid  it  under  such  circumstances  as  entitle  him  in  law  to  recover  it  back. 
Then  as  to  the  difficulty  respecting  the  statute  of  limitations,  I  do  not  feel  it.  This 
is  an  application  to  refer  it  to  the  .Master  to  see  what  was  due  for  principal  and  interest 
on  the  bond.  That  implies  a  necessity  of  going  into  the  account  from  beginning  to 
end ;  of  ascertaining  the  gross  amount  of  principal  and  interest,  and  of  the  payments 
made  by  the  obligee,  or  his  representatives,  and  striking  a  balance,  which  will  be  the 
result  required.  Besides,  in  this  case,  the  party  admits  having  received  this  money. 
However,  1  think  the  difficulty  is  got  over  on  the  other  ground,  that  this  was  a 
reference  to  the  Master  of  the'  whole  account,  in  order  to  calculate  the  net  balance 
now  actually  due. 
Rule  absolute. 

The  defendants  to  have  credit  for  the  property-tax,  paid  subsequently  to  the  death 
of  the  obligor;  but  not  for  the  property-tax  paid  by  the  obligor  himself. 
Ex.  Div.  IV.— 9* 
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[634]  The  Attorney  General  v.  Pemberton.  Exchequer  of  Pleas.  November 
•27th,  1S24.— The  statute  35  G.  3,  c.  114,  gives  the  maker  of  common  glass  bottles, 
&c.  the  option  of  being  charged  with  the  duty  either  according  to  the  weight  of 
the  materials  ascertained  by  the  gauge  thereof  in  the  pots,  or  by  weighing  the 
bottles,  &c.  when  made ;  but  in  case  of  his  electing  the  latter  mode,  requires  him 
to  deliver  to  the  officer  of  excise,  a  declaration  in  writing  to  that  effect.  In  an 
information  for  penalties  on  that  statute,  and  others  in  pari  materia,  containing 
counts  for  using  false  scales  and  weights,  and  counts  for  obstructing  an  officer  in 
weighing  glass,  it  is  necessary  to  aver  by  the  former,  the  delivery  of  the  declara- 
tion, and  to  give  evidence  of  that  fact ;  but  the  production  of  the  instrument 
itself  ma^'  be  dispensed  with,  and  its  existence  may  be  presumed  from  the  defen- 
dant's being  charged  with,  and  paying  the  duty  for  six  years,  by  weighing  the 
bottles,  and  other  vessels. — Whether  the  counts  for  the  obstruction  should  contain 
the  averment  respecting  the  declaration,  in  order  to  bring  the  defendant  within 
the  statute  ;  or  whether,  if  the  duties  are  computed  by  the  gauge,  the  officers  are 
entitled  to  weigh  the  bottles  also,  for  the  purpose  of  checking  the  account  taken 
by  the  other  method — Qu. — What  shall  not  be  held  a  mis-description  of  the 
defendant  under  the  statute. 

This  was  an  information  for  penalties  against  the  defendant,  who  carried  on  business 
as  a  manufacturer  of  common  glass  bottles  at  Bishop's  Wearmouth  in  the  county  of 
Durham.  It  contained  seventeen  counts,  of  which  the  first  fifteen  were  for  the  offences 
of  using  false  scales,  or  false  weights,  and  the  two  others  were  for  obstructing  and 
hindering  an  officer  of  excise  in  weighing  and  taking  an  account  of  glass. 

There  are  two  modes  of  computing  and  charging  the  duties  upon  the  mateiials 
employed  in  making  common  glass  bottles,  &c.  ;  one  by  gauging  the  materials  in  the 
vessels  in  which  they  are  fused,  to  ascertain  their  weight;  the  other,  by  weighing  the 
bottles  or  other  vessels.  The  stat  3-5  G.  3,  c.  114  (upon  which,  and  the  43  G.  3,  c.  69, 
and  the  5"2  G.  3,  c.  94,  by  which  the  present  duties  are  imposed,  the  information  was 
framed,)  gives  the  manufacturer  the  option  of  having  the  duties  charged  according 
to  which  of  these  modes  he  may  prefer.  And  its  7th  section  enacts  that  "in  case  any 
maker  or  makers  of  common  glass  bottles,  or  other  vessels  or  utensils,  shall  be  desirous 
of  making  common  bottles,  or  other  vessels,  or  utensils  of  common  bottle  metal  only, 
in  any  distinct  and  separate  glass-house  and  building,  and  to  be  charged  with,  and  pay 
the  duty,  for,  or  in  respect  of  the  materials,  or  metal,  or  other  preparation  made  use 
of  in  the  making  of  such  common  bottles,  or  other  vessels,  or  utensils  of  common 
bottle  metal ;  and  shall  deliver  in  to  the  surveyor,  or  su-[635]-pei'visor  of  excise  of 
the  division  or  district  within  which  his  glass-house  shall  be  situate,  a  declaration  in 
writing,  of  his,  her,  or  their  being  desirous  to  be  charged  with,  and  pay  the  said  duty 
according  to  the  weight  of  the  bottles,  or  other  vessels  or  utensils  of  common  bottle 
metal,  and  specifying  the  particular  glass-house  and  building  in  which  such  maker 
shall  be  desirous  of  making  the  same,  then,  and  in  such  case,  it  shall  not  be  lawful 
to  and  for  any  officer  or  officers  of  excise  to  make  any  charge  of  duty  from  any  gage 
or  gages  taken  by  such  officer  or  officers  in  any  pot  or  pots  of  the  material,  or  metal, 
or  other  preparations  made  use  of,"  &c.  The  word  "only"  applied  to  comm'  n  bottle 
metal,  occurs  in  but  this  passage  of  the  act.  By  the  1 5th  section  of  the  act,  it  is 
enacted,  that  every  maker  of  common  glass  bottles,  or  of  other  vessels,  or  utensils  of 
common  bottle  metal,  having  delivered  such  declaration  as  first  aforesaid,  shall  be,  and 
is  thereby  required  to  keep  sufficient  and  just  scales  and  weights ;  and  to  permit  and 
suffer  any  officer  of  excise  to  use  the  same  for  the  purpose  of  weighing  and  taking  an 
account  of  the  bottles,  and  other  vessels  and  utensils  of  common  bottle  metal,  which 
shall  at  any  time  be  in  the  possession  of  such  maker,  on  pain  of  501.  for  every  neglect, 
or  for  not  permitting  or  suffering  the  officer  to  use  such  scales  and  weights  ;  or  upon 
pain  of  forfeiting  1001.  and  the  false  scales  and  weights,  for  suffering  to  be  made  use 
of  any  false,  or  insufficient  scales  and  weights,  or  practising  any  art  or  contrivance  to 
prevent  the  officer  from  taking  a  just  account  of  such  bottles,  or  other  vessels  of 
common  bottle  metal. 

The  25th  section  imposes  a  penalty  of  2001.  upon  every  person  who  shall  obstruct 
or  hinder  any  officer  in  the  execution  of  any  of  the  powers  or  authorities  to  him  given 
or  granted  by  this  or  any  other  act  of  pai'liament,  relating  to  glass  ;  the  offence  being 
other  than  such  as  for  which  any  penalty  is  thereinbefore  specially  imposed  or  pro- 
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vided.  [636]  It  was  averred  by  the  first  fifteen  counts,  direct!}',  or  by  reference,  that 
the  defendant  had  delivered  over  to  the  supervisor  of  excise  such  a  declaration  as  was 
rendered  necessary  by  the  statute.  The  description  of  the  defendant  in  the  informa- 
tion was,  that  he  was  a  maker  of  common  glass  bottles,  and  other  vessels  and  utensils 
of  common  bottle  metal,  omitting  the  word  "only." 

The  cause  was  tried  by  a  special  jury  before  the  Lord  Chief  Baron,  at  the  Middlesex 
sittings  after  last  Easter  term.  The  otiences  charged  by  the  first  fifteen  counts  were 
clearly  proved ;  but  no  written  declaration  of  the  nature  required  by  the  statute  was 
produced  in  evidence. 

However,  it  appeared  that  during  the  whole  time  of  the  present  defendant's  con- 
ducting the  business,  viz.  six  j'ears,  and  during  fourteen  years  of  its  being  carried  on 
by  his  father,  the  excise  officers  had  regularly  come  to  weigh  the  bottles,  and  that  all 
things  had  proceeded  on  the  footing  of  those  parties  having  elected  to  be  charged  the 
duties  in  that  mode.  Williams,  J.  and  Brougham,  for  the  defendant,  argued,  that  in 
consequence  of  the  non-production  of  the  document,  there  was  no  case  to  go  to  the 
jury  on  the  fifteen  counts.  1  he  Court  having  heard  the  objection  argued,  overruled 
it,  deeming  the  question  as  to  the  declaration  to  be  one  of  fact  for  the  jury,  without 
however  distinctly  and  in  terms  putting  it  to  them.  But  the  point  was  saved.  The 
evidence  given  in  support  of  the  two  last  counts  was,  that  on  three  ditfereut  occasions, 
while  the  operation  of  weighing  was  carrying  on,  the  supervisor  of  excise  was 
prevented,  on  the  first,  by  the  defendant's  foreman  from  seizing  a  false  beam  ;  on  the 
second,  hindered  for  a  considerable  time  by  the  defendant  himself  from  trying  another 
beam,  which  he,  in  the  event,  ascertained  to  be  false ;  and  on  the  third,  that  he  was 
pushed  away  from  the  scales  five  or  six  times  by  the  defendant,  and  not  allowed  to 
stand  near  them.  The  jury  found  for  the  Crown  generally,  and  a  verdict  for  penalties 
to  the  amount  of  4001.  was  taken  upon  the  1st,  'Id,  6th,  [637]  and  12th  counts,  for 
making  use  of  false  weights  and  scales ;  and  for  2001.  penalties  on  the  16th,  for  the 
obstruction  under  the  2oth  section  of  the  statute. 

Two  other  points  were  made  at  the  trial.  It  was  said,  that  the  objection  arising 
from  the  non-production  of  the  instrument,  equalh'  applied  itself  to  the  two  last 
counts  ;  inasmuch  as  unless  the  declaration  had  been  given  in,  the  officers  would  not 
have  been  empowered  to  act  at  all  under  the  provisions  of  the  statute  in  question  ; 
and  further,  that  the  offence  of  the  obstruction  having  been  specially  provided  for, 
and  subjected  to  a  penalty  of  501.  by  the  loth  section,  did  not,  therefore,  fall  within 
the  25th.  It  was  also  mentioned,  that  in  consequence  of  the  omission  of  the  word 
"only,"  the  defendant  was  mis-described  on  the  recoid.  1  he  former  point  was 
distinctly  reserved,  the  latter  did  not  appear  to  be  so.  Williams  had,  in  Trinity  term, 
obtained  a  rule,  calling  upon  the  Attorney  General  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  or  a  new  trial  had,  upon  the  three  grounds  stated. («)' 

The  Solicitor  General,  Clarke,  X.  G.,  and  Walton,  shewed  cause.  1  he  defendant  is 
estopped  by  his  own  conduct  from  objecting  that  the  Crown  has  not  proved  a  declaration 
in  writing  delivered  in  by  him  ;  for  the  right  to  pay  the  duties  by  weight  being  a  boon 
conferred  on  the  manufacturer  by  the  act  of  parliament,  it  is  not  competent  to  him,  even 
supposing  no  declaration  was  ever  sent  in,  after  taking  advantage  of  this  privilege  for 
six  years,  to  say,  "I  ought  not  to  have  had  it,  and  you  ought  not  to  have  given  it." 
Upon  all  principles  of  law  and  justice,  the  defendant  is  precluded  from  alleging  and 
insisting  upon  that,  which,  if  true,  would  be  in  his  own  wrong.  The  averment  in  this 
information  could  not  have  been  dispensed  with,  because  it  was  necessary  to  bring  the 
[638]  defendant  within  the  description  in  the  statute.  The  production  of  the  document 
is  only  one  mode  of  proving  the  fact  of  the  declaration ;  the  acts  of  this  party  are 
equivalent  to  it,  and  an  admission  of  it.  The  presumption  of  law  and  fact  i.s,  that  he 
has  done  that  which  is  for  his  own  benefit,  and  without  which  he  could  not  have  been 
surveyed  as  he  was,  and  have  paid  the  duties  as  he  did.  The  same  argument  is 
equally  applicable  to  the  first  objection  against  the  two  last  counts.  As  to  the  second, 
the  allegation  respecting  the  declaration  was  unnecessary,  (the  Court  had  previously 
thrown  out  a  suggestion  that  it  might  have  been  necessary,;  because,  whether  it  was 
made,  or  not,  and  in  whichever  manner  the  duty  was  to  be  charged,  the  officer  had, 
by  the  2d  section  of  this  act,(a)-  and  by  all  the  excise  laws,  a  right  to  enter  into  the 

(a)"  The  third  point  was  not  adverted  to  in  the  argument. 

(af  By  which  it  is  enacted,  "  that  it  shall  and  may  be  lawful  to  and  for  all  and 
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glass-maker's  premises,  and  to  weigh,  and  examine  his  scales  and  weights,  in  order  to 
discover  whether  there  had  been'any  fraud  practised  iu  the  gauging,  by  comparing  the 
quantity  of  manufactured  goods  shewn  by  each  method,  and  seeing  whether  they 
agreed.  But  the  description  of  the  ofl'ence  stated  in  the  15th  section,  and  upon 
which  a  penalty  of  501.  is  imposed,  proceeds  specifically  upon  the  assumption  of  the 
declaration  having  been  delivered,  and  distinctly  limits  the  oft'ence  itself  to  the  non- 
permission,  or  non-sufi'erance  of  the  officer  to  use  the  weights  and  scales.  There- 
fore the  oft'ence  charged  by  the  16th  count,  and  proved,  was  not  [639]  one  on  which 
a  penalty  was  imposed  by  the  15th  section  of  the  statute,  and  consequently  the 
penalty  of  2001.  imposed  by  the  25th  section  attached.  The  obsti-uction,  or  hinder- 
ance  is  not  mentioned  in  any  preceding  clause  of  the  act,  and  it  comprehends  all 
obstructions  in  the  execution  of  any  of  the  powers  granted  by  that,  or  any  other  act 
of  parliament  relating  to  glass. («) 

Williams,(i)  in  support  of  the  rule.  The  question  upon  the  first  point  comes  to 
this,  viz.  whether,  or  not,  the  want  of  an  allegation,  not  of  a  very  general,  but  of 
a  very  paiticular  description,  upon  which  the  whole  objection  depends,  has  been  met 
by  the  doctrine  of  estoppel,  or  by  the  conduct  of  the  defendant;  which,  it  is  said,  if 
it  does  not  estop  him  from  disputing,  has  the  effect  of  proving,  that  a  certain  act 
was  done.  But  the  doctrine  of  estoppel  is  wholly  beside  the  case ;  the  only  question 
being,  whether  the  conduct  of  the  party  furnishes  evidence  in  support  of  the  allega- 
tion. The  allegation  was  important,  and  necessary ;  for  the  15th  section  only  requires 
the  keeping  of  scales  and  vi'eights  by  those  who  have  delivered  such  a  declaration.  Iu 
many  cases,  the  admission  of  parties  is  evidence  against  them,  and  their  conduct  is 
precisely  upon  the  same  footing.  But  the  doctrine  of  presumption  is  to  be  taken 
secundum  subjectam  materiam  ;  and  though  the  admission  of  a  party  is  good  evidence 
of  general  matters,  and  of  the  general  situation  in  which  he  may  stand,  it  is  now 
sufficient  proof  of  particular  and  specific  allegations,  connected  with  matters  in  writing 
and  still  more  with  matters  of  record.  In  the  case  of  The  King  v.  The  Inhabitants  of 
Caslell  Careinion  (8  East,  77),  [640]  a  witness  was  asked  whether  he  had  not  been 
convicted  of  felony ;  he  admitted  the  fact,  and  waived  the  objection,  which  he  might 
well  have  made  to  the  question  ;  but  it  was  held,  that  notwithstanding  that  admission, 
the  record  ought  to  be  produced  in  evidence.  [Graham,  B.  His  admission  did  not 
go  to  affect  himself  only,  but  to  affect  another;  and  a  man  may  not  so  affect  another.] 
Lord  EUenborough  put  it  upon  the  other  general  ground  ;  observing,  "  it  cannot 
seriously  be  argued,  that  a  record  can  be  proved  by  the  admission  of  any  witness. 
He  may  have  mistaken  what  passed  in  Court,  and  may  have  been  ordered  on  his  knees 
for  a  misdemeanour  ;  this  can  only  be  known  by  the  record  ;  and  there  is  no  authority 
for  admitting  parol  evidence  of  it."  Again,  in  the  case  of  Scott  v.  Clare  (3  Campb. 
225),  which  was  an  action  for  goods  sold,  to  which  the  general  issue  was  pleaded  ; 
evidence  of  a  general  acknowledgment  by  the  plaintiff'  himself  of  his  discharge  under 
an  Insolvent  Debtors'  act  as  a  defence,  was  ruled  by  Lord  EUenborough  to  be  an 
insufficient  proof  of  that  fact,  because  better  evidence  might  have  been  adduced.  The 
same  reason  applies  to  this  case.  In  all  cases,  every  necessary  allegation  must  be 
proved.  The  statute  speaks  of  two  officers,  the  surveyor  and  supervisor  ;  there  is  not 
a  tittle  of  evidence  that  the  alleged  delivery  was  to  the  latter  ;  but  if  it  was  to  the 
surveyor,  this  averment  would  not  be  proved.      With  regard  to  the  two  last  counts  ; 

every  the  officeis  of  excise,  at  all  times,  by  day  or  b}'  night,  upon  his  or  their  request, 
to  enter  into  all  and  every  the  workhouses,  &c.  entered,  or  made  use  of  by  any  maker, 
or  makers  of  glass,  for  the  making,  preparing,  or  keeping  any  materials  for  the  making 
of  glass,  or  for  the  making  or  keeping  of  glass,  or  for  the  making  or  keeping  of  any 
pot  or  pots  for  the  making  of  glass,  and  at  any  such  time  or  times,  and  from  time  to 
time,  to  inspect,  examine,  weigh,  gauge,  or  otherwise  take  account  of  the  metal  and 
materials  there  mixed  and  prepared  for  the  making  of  glass,  as  well  before  such 
metal  and  materials  shall  be  put  into  the  pot  or  pots,  as  after  the  same  shall  be  put 
into  the  pot  or  pots,  and  of  all  glass  there  made,  or  manufactured,  or  making,  or 
manufactui'ing." 

(a)  The  point  relating  to  the  mis-description  was  not  adverted  to  in  the  argument, 
the  Court  appearing  to  think,  on  granting  the  rule,  that  there  was  not  any  weight 
in  it. 

(6)  Brougham  was  to  have  argued  on  the  same  side,  but  was  not  iu  Court. 
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it  is  alleged  by  them,  that  the  officer  "did,  under,  by  virtue,  and  in  pursuance  of  the 
st<atute  in  such  case  made  and  provided,  enter  into  a  certain  room  then  and  there 
made  use  of  by  the  said  defendant,  so  being  such  maker  of  glass  as  last  aforesaid,  for 
the  keeping  of  glass,  to  weigh  and  take  account  of  certain  glass  " :  and  therefore  the 
objection  to  the  other  counts  equally  applies  [641]  to  these.  For  an  obstruction  to 
the  otficer  coming  to  weigh  and  take  account,  would  not  have  been  an  obstr\iction 
within  this  particular  act  of  parliament,  unless  he  were  brought  within  it,  by  that 
declaration  having  been  delivered. 

The  Solicitor  General,  in  reply.  If  the  ostensible  fact  of  a  person's  filling  a 
particular  situation,  or  doing,  or  suffering  a  particular  thing  to  be  done,  be  not  evidence 
that  the  indiWdual  holds  the  situation,  or  is  bound  to  do,  or  to  submit  to  the  particular 
act,  a  very  general  and  comprehensive  rule  of  evidence  will  be  overturned.  The 
authorities  which  have  been  produced  are  not  applicable  to  this  case,  in  which  the 
admission  of  the  defendant  is  employed  not  to  supersede  proof  quoad  third  persons, 
but  to  supersede  direct  proof  quoad  himself  only.  Our  argument  proceeds  upon  two 
grounds,  the  doctrine  of  admission,  and  that  of  estoppel.  The  defendant  has,  by  his 
acts,  admitted  himself  to  be  in  the  condition  of  a  person  who  has  sent  in  a  declaration 
in  writing  ;  they  are  the  strongest  confession  of  that  having  been  done  ;  and  they 
estop  him  from  denying  it.  Under  similar  ciicumstances  deeds  may  be  presumed  : 
and  Lord  Mansfield  has  gone  the  length  of  saying  that  after  long  usage  acts  of  parlia- 
ment may  be  presumed.  Whether  a  declaration  was  sent  in,  is  a  matter  of  fact,  and 
may  be  evidenced  not  only  by  the  production  of  the  instrument,  but  by  the  party's 
acknowledgment,  in  acting  consistently  with,  and  taking  the  benefit  of  that  proceeding 
during  a  space  of  six  years,  which  is  equipollent  to  the  production. 

.ALEX.4NDER,  L.  C.  B.  It  is  very  possible,  that  the  opinion  which  I  formed  at  the 
trial,  and  which  I  still  entertain,  may  be  somewhat  founded  upon  the  strong  reluctance 
I  feel  against  permitting  the  substantial  justice  of  [642]  a  case  to  be  entangled  in  the 
nets  of  technical  objections  in  law.  Perhaps,  however,  the  impression  which  1  had 
originally  was  erroneous,  that  that  allegation  in  the  declaration  was  merely  as  matter 
of  inducement  in  order  to  raise  that  which  was  the  real  question  between  the  parties, 
viz.  whether  the  officers  were  there  for  the  purpose  of  executing  this  act  of  parliament, 
by  weighing  the  glass,  and  were  there  with  the  consent  and  approbation  of  the  defen- 
dant. That  I  take  to  have  been  clearly  proved  ;  for  the  officer  was  on  the  premises 
with  the  knowledge  of  the  defendant,  and  the  defendant's  men  were  assisting  him  till 
he  made  the  objection  about  the  fraud  practised,  and  then  they  obstructed  him.  But 
they  did  not  obstruct  him  upon  the  footing  that  he  had  not  a  right  to  weigh  the  glass. 
He  was  there  for  that  purpose  with  the  defendant's  consent,  in  order  to  ascertain  the 
duties.  I  thought,  therefore,  that  this  previous  allegation  was  only  for  the  purpose 
of  explaining,  what  was  otherwise  unexplained,  the  understanding  and  agreement 
of  the  parties  upon  that  subject.  For  what  is  the  nature  of  that  declaration  1  It  is 
not  imposed  upon  the  defendant ;  it  is  a  bonus  held  out  to  him  ;  it  is  a  benefit  which 
the  legislature  confers  on  him,  if  he  thinks  fit  to  be  charged  by  weight.  I  thought 
it  was  sufficiently  proved,  that  he  had  taken  that  previous  necessary  measure,  for  it 
appeared,  that  he  had  not  only  submitted  to  the  weighing  on  that  particular  occasion, 
but  that  he  had  in  fact  been  charged  according  to  that  method  for  more  than  six 
years.  I  thought  that  there  was  little  else  to  try,  than  whether  the  defendant  had 
abused  the  confidence  which  the  officers  had  reposed  in  him,  in  the  manner  in  which 
it  was  imputed  to  him.  Undoubtedly,  when  the  objection  was  taken,  it  was  argued 
by  counsel,  that  the  existence  of  the  document  might  be  inferred  from  the  evidence, 
and  I  am  clear  that  I  overruled  the  objection  by  expressly  referiing  to  that  argument, 
without  repeating  it.  Whether  that  may  be  con-[643]-sidered  as  sufficiently  leaving 
it  to  the  jury,  I  will  not  undertake  to  say  ;  it  is  for  ray  learned  brethren  to  decide 
upon  that  question.  It  appears  that  that  was  a  fact  alleged  in  the  information,  which 
might  be,  and  which  was,  sufficiently  proved  in  the  manner  which  has  been  stated. 

With  respect  to  the  objection  on  the  1 6th  count,  I  should  be  very  reluctant  to  .say, 
that  the  obstruction  was  sufficiently  made  out  within  this  act  of  parliament,  indepen- 
dently of  any  such  circumstance  as  the  defendant's  being  chargeable  with  the  duty  by 
weight.  It  appears  to  me,  that  the  two  cases  hang  together,  and  that  if  the  informa- 
tion could  not  be  sustained  upon  the  one  ground,  it  could  not  on  the  other. 

Graham,  B.  I  think  that  as  this  information  was  framed,  it  was  undoubtedly 
necessary,  this  being  an  allegation  material  upon  the  face  of  it,  to  give  some  evidence 
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to  the  jury  that  the  declaration  in  writing  had  been  given.  At  the  same  time,  I  am 
pretty  clearly,  I  may  say  clearly,  of  opinion,  that  it  was  not  nece.s.sary  that  the  fact  of 
that  previous  step  being  taken  should  be  proved  by  the  production  of  the  document 
itself.  It  would  perhaps  be  very  hard  to  lay  down  the  rule  in  that  rigid  way,  because 
where  a  document  of  that  sort  has  once  served  its  purpose,  and  the  person  to  be  charged 
by  it  is  known,  and  his  choice  distinctly  understood,  the  paper  may  very  easily  be  lost, 
or  mislaid. 

I  am  of  opinion  that  this  defendant  could  have  admitted  that  this  act  had  been 
done,  notwithstanding  the  arguments  that  have  been  very  ingeniously  pressed,  and  the 
two  cases  cited.  He  has  enjoyed  the  benefit  of  a  mode  of  paying  the  duties,  which  mu.st 
have  been  pointed  out  by  himself,  and  of  which  he  could  not  have  availed  himself 
without  the  previous  necessary  step  of  having  signed  a  declaration  in  writing.  What 
stronger  presumption  can  [644]  there  be  than  that  ?  What  possible  ulterior  evidence 
could  we  expect  beyond  the  admission  of  the  party  himself  proved  by  his  acts?  The 
document  itself  would  shew  whether  it  had  been  given  to  the  supervisor,  or  surveyor  ; 
but  can  that  be  a  question  of  materiality,  when  the  officers  act  on  the  presumption  that 
the  thing  was  rightly  done  on  their  part,  and  the  trader  uses  the  privilege  as  if  it 
had  been  rightly  done  on  his? 

Upon  these  grounds,  it  appears  to  me  the  proof  was  quite  satisfactory,  without  the 
addition  of  that  pieliminary  fact,  the  question  on  which  was  determined  in  favour  of 
the  prosecutor.  I  should  feel  a  great  difficulty  as  to  how  this  act  of  parliament  had 
given  the  officer  a  right  to  enter  the  party's  premises  for  the  purpose  of  weighing,  upon 
the  supposition  that  he  had  not  entitled  himself  to  paj'  the  duty  by  weight.  Under 
these  circumstances,  I  think  that  there  is  no  ground  to  grant  a  new  trial,  and  that  the 
rule  should  be  discharged. 

Hullmck,  B.{a)  I  think  that  there  is  no  ground  for  a  new  trial  upon  those  counts 
of  the  information  which  contain  the  allegation,  that  a  declaration  had  been  delivered 
in  by  the  defendant.  I  confess  I  do  not  go  exactly  upon  the  ground  which  has  been 
taken  ;  because  it  appears  to  me,  that  if  there  wras  sufficient  evidence  to  support  the 
averment,  it  ought  to  have  been  put  to  the  jur\'  as  a  question  of  fact  for  their  decision. 
Perhaps  that  omission  might  have  been  obviated  by  the  jury's  having  heard  an  argu- 
ment upon  the  subject,  provided  they  had  bestowed  their  attention  upon  it ;  but  we 
know  that  juries  do  not  attend  much  to  those  collateral  matters. 

The  Solicitor  Geneial  observed  that  the  Chief  Ba-[645]-ron  had  offered  to  sum  up 
the  evidence  if  the  jury  desired  it. 

HuLLOCK,  B.  It  appears  to  me,  that  the  verdict  upon  these  counts  is  sustainable 
upon  grounds  which  have  not  been  distinctly  brought  forward,  and  authorities  which 
have  not  been  stated  in  this  discussion.  This  act  of  parliament  gives  a  discretion  to 
the  manufacturer  either  to  have  the  duty  taken  upon  common  bottle  glass  materials, 
when  in  a  fused  state,  or  to  have  the  bottles,  or  other  vessels  weighed  to  pay  the  duty 
upon  the  weight;  and  in  order  to  entitle  the  party  to  make  his  option  of  the  second 
method,  and  to  shew  that  he  has  made  his  option,  he  is  to  give  in  a  declaration  to  this 
efiect ;  that  is  to  say,  I  wish  the  duty  to  be  charged  in  such  a  manner.  Now  what 
has  been  done  upon  the  present  occasion?  For  the  last  six  years  this  individual  has 
availed  himself  of  that  option,  that  is,  he  has  claimed  a  right  to  be  charged  in  the 
latter  mode,  and  the  officers  have  acceded  to  that.  This  could  only  be  done  by  law 
on  the  supposition  of  this  individual  having  given  in  the  declaration  required.  Then 
the  question  is,  whether,  he  having  acted  in  a  character  in  which  he  had  no  right  to 
have  acted  unless  he  had  made  that  delivery,  it  is,  or  is  not,  competent  to  him  to  call 
upon  the  prosecutor  to  prove  the  allegation  of  that  fact.  It  is  not  competent  to  him 
to  put  the  prosecutor  to  that  proof.  This  is  totally  different  from  the  cases  of  The 
King  v.  Cadell  Careinion,  and  Scott  v.  Clare.  When  the  point  in  the  last  case  was  raised 
before  the  late  Lord  Chief  Justice  there  was  great  doubt  entertained,  I  remember,  both 
by  the  learned  Judge,  and  those  who  offered  the  declaration  of  the  party  ;  but  the 
cause,  I  believe,  finally  went  to  a  reference,  and  therefore  the  question  was  not 
decided. 

I  take  it,  that  there  is  a  class  of  cases  which  shew,  that  where  a  party  has  acted  in 
a  certain  character,  and  in  a  way  in  which  he  could  not  have  acted  without  possessing 
[646]  a  certain  appointment,  the  allegation  of  his  appointment  has  been  considered  as 

(a)  Ganow,  B.  was  sitting  at  Nisi  Prius. 
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sustained  by  proof  that  he  has  acted  in  that  character,  and  in  that  way.  In  all  actions 
against  attorneys  ;  in  all  actions  against  overseers  or  constables,  it  is  so ;  and  there  is 
a  much  stronger  case  than  those,  that  of  Lister  qui  lam  v.  Priestley  (Wight.  67),  which 
is  to  be  found  in  Mr.  AVightwick's  Reports.  That  was  an  action  against  a  collector  of 
taxes,  for  penalties ;  it  was  contended,  that  his  appointment  ought  to  have  been  duly 
proved  :  but  it  was  answered,  that  he  had  held  himself  out,  and  had  acted  as  an  officer  of 
that  description,  and  therefore  his  acting  so,  had  estopped  him  from  controverting  that 
fact ;  and  it  was  held,  by  this  Court,  that  the  proof  of  it  was  unnecessary.  In  the  case 
of  Smith  V.  Taylor  ( 1  Bos.  &  P.  X.  R.  -'10),  it  is  laid  down  by  Mr.  Justice  Chambre,  that 
"  there  are  some  instances  in  which  strict  proof  is  made  unnecessary,  because  the  party 
against  whom  it  would  be  otherwise  requisite  to  produce  proof  of  some  particular  fact, 
has  precluded  himself  by  his  conduct,  from  disputing  the  fact."  Now,  what  can  be 
stronger  than  the  conduct  of  Mr  Pemberton  on  this  occasion  ?  He  has  adopted  a  line 
of  conduct  incompatible  with  any  other  presumption  than  that  of  this  declaration  having 
been  delivered  in,  because  he  could  not  otherwise  have  availed  himself  of  this  mode  of 
paying  the  duty  by  having  his  glass  weighed,  consistently  with  law.  Therefore,  upon 
the  principles  laid  down  in  these  cases,  I  am  of  opinion,  that  the  defendant  ought  to 
be  considered  now  as  having  estopped  himself  from  requiring  proof  of  the  averment  ; 
and  I  am  disposed  to  think  that  the  information  would  not  have  been  a  valid  one 
without  it.  That,  I  confess,  is  what  gives  rise  to  the  difficulty  which  I  entertain  upon 
the  last  counts.  I  feel  very  great  doubt  upon  that  part  of  the  case.  My  doubt  is 
this ;  if  the  officer  entered  to  [647]  weigh  by  virtue  of  the  clause  in  this  act  of  parlia- 
ment, and  it  is  quite  palpable  that  those  two  counts  refer  to  the  right  of  entry  under 
this  statute,  then  he  ought  to  be  brought  within  the  right  conferred  by  it.  My  opinion 
only  goes  to  this,  that  the  verdict  is  sustainable,  and  ought  to  be  sustained  upon  those 
counts  which  aver  that  the  defendant  delivered  the  declaration  required  by  the  statute. 
Rule  discharged. 

MiLNER  V.  HoRTON,  Widow.  E.x-chequer  of  Pleas.  Nov.  25th  and  29th,  1824. — 
Covenants  in  an  indenture  of  sale,  that  the  covenantors  were  seised  of  a  good 
estate  in  fee  simple,  and  good  right,  &c.  to  convey,  held  to  be  qualified,  and 
restricted  by  a  subsequent  covenant  for  quiet  enjoyment  without  any  let,  &c.  by 
them,  their  heirs,  or  other  persons  claiming  under  them. — In  assigning  a  breach 
of  a  special  covenant,  that  the  premises  should  be  saved,  and  indemnified  from 
all  charges  and  incumbrances,  &c.  it  seems  that  it  is  sufficient  to  allege  that  the 
evictor  "being  lawfully  and  rightfully  entitled,"  to  a  rent  issuing  out  of  the 
premises,  caused  a  distress  to  be  made  thereon  ;  but  if  the  plaintiff  undertakes 
to  set  out  the  particulars  of  the  evictor's  title,  and  it  appears  to  be  bad,  a  demurrer 
will  lie. 

This  was  an  action  of  covenant  upon  an  indenture  of  sale  against  the  Honourable 
Dame  Henrietta  Horton,  widow  of  Sir  Watts  Horton,  Bart,  deceased.  The  declara- 
tion recited  that  theretofore,  to  wit,  on  the  12th  February,  1812,  at  Halifax  in  the 
county  of  York,  the  said  Dame  Henrietta  Horton,  and  one  Henrietta  Susan  Ann 
Horton,  had  enfeoffed  the  plaintiff  of  a  certain  plot,  piece,  or  parcel  of  land,  with  the 
appurtenances,  situate  in  Halifax  aforesaid,  to  have  and  to  hold  the  same  to  the  said 
plaintiff,  his  heirs  and  assigns,  to  the  use  of  the  said  plaintiff,  his  heirs  and  assigns  for 
ever ;  and  that  by  a  certain  indenture  made  on,  &c.  at,  &c.  between  the  same  Dame 
Henrietta  Horton,  and  therein  described  as  the  widow  and  relict  of  one  Sir  Watts 
Horton,  Bart,  deceased,  and  the  said  H.  S.  A  Horton  of  the  first,  certain  trustees 
therein  named  of  the  second,  and  the  said  plaintiff  of  the  third  part,  it  was  witnessed, 
that  for  the  considerations  therein  mentioned,  they  the  said  Dame  Henrietta  Horton, 
and  H.  S.  Ann,  did  (with  such  direction  and  appointment  testified  as  therein  was 
mentioned)  grant,  bargain,  sell,  aliene,  [648]  convey,  and  enfeoff  unto  the  said  plaintirt, 
his  heirs  and  assigns,  the  said  plot,  &c.  with  the  appurtenances,  to  have  and  to  hold 
the  same  unto,  and  to  the  use  of  the  said  plaintiff,  his  heirs  and  assigns  for  ever, 
subject  nevertheless  to  the  payment  of  a  certain  yearl}'  rent  therein  mentioned.  It 
then  set  forth  the  following  covenants,  viz.  "  And  the  said  Dame  Henrietta  Horton 
and  H  S.  Ann,  for  themselves,  severally  and  respectively,  and  for  their  several  and 
respective,  but  not  joint  heirs,  executors,  and  administrators,  and  each  of  them,  did 
by  the  said  indenture  covenant,  promise,  and  agree  to,  and  with  the  said  plaintiff,  his 
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heirs  and  assigns,  that  they,  the  said  Dame  H.  Horton  and  H.  S.  Ann,  or  one  of  them, 
immediately  before,  and  then  at  the  time  of  the  sealing  and  delivery  of  the  said 
indenture  were,  or  was,  and  stood,  lawfully,  rightfully,  and  absolutely  seised  in  their 
or  her  own  right,  of  a  good,  pure,  and  absolute  estate  of  inheritance  in  fee  simple 
in  possession,  of,  and  in  the  plot,  piece,  or  parcel  of  land,  and  premises  thereby  granted 
and  conveyed  ;  and  then  had  in  herself  good  right,  full  power,  and  lawful,  absolute, 
and  complete  authority  to  grant,  enfeoff',  and  convey  the  same,  and  evei'y  part  thereof, 
with  the  appurtenances,  by  virtue  of  the  said  indenture,  and  the  livery  of  seisin  to 
be  thereon  endorsed,  and  to  the  use  of  the  said  plaintiff,  his  heirs  and  assigns,  in 
manner  and  form  aforesaid,  and  according  to  the  true  intent  and  meaning  of  the  said 
indenture.  And  also,  that  he,  the  said  plaintiff,  his  heirs  and  assigns,  paying  the 
said  yearly  rent,  and  performing  and  keeping  the  covenants  and  agreements  therein 
contained  on  his  and  their  part  to  be  performed  and  kept,  and  subject  thereto,  should, 
and  lawfully  might  for  ever  thereafter  peaceably  and  quietly  have,  hold,  use,  and 
enjoy  the  said  plot,  &c.  thei'eby  granted  and  conveyed,  and  the  houses  and  buildings 
thereupon  erected,  and  to  be  erected  ;  and  receive  and  take  the  rents,  issues,  and 
profits  thereof,  and  of  every  part  thereof,  to  his  and  their  own  use,  without  [649]  any 
let,  suit,  eviction,  or  disturbance  of  or  by  the  said  Dame  H.  Horton  or  H.  S.  Ann,  or 
their  heirs,  or  any  other  person  or  persons  claiming,  or  to  claim,  by,  from,  or  under 
them,  or  any  of  them  in  any  wise.  And  that  the  said  premises  then  were,  and  at  all 
times  for  ever  thereafter  should  i-emain,  continue,  and  be  unto  the  said  plaintiff,  his 
heiis  and  assigns,  free  and  clear,  and  freely  and  clearly  acquitted,  exonerated,  and 
discharged,  or  otherwise  by  the  said  Dame  H.  Horton,  and  H.  S.  Ann,  their  heirs, 
executors,  and  administrators,  well  and  sufficiently  saved,  kept  harmless,  and  indemni- 
fied of,  from,  and  against  all,  and  all  manner  of  former,  and  other  conveyances,  leases, 
mortgages,  jointures,  wills,  entails,  legacies,  portions,  statutes,  judgments,  recognizances, 
executions,  extents,  rights,  tithes,  trusts,  troubles,  charges,  incumbrances,  claims,  and 
demands  whatever,  theretofore  had,  made,  committed,  or  executed,  or  wittingly,  or 
willingly  suffered  to  be  committed,  done,  or  executed  by  them,  the  said  Dame  H. 
Horton,  and  H.  S.  Ann,  or  by  the  said  Sir  Watts  Horton,  deceased,  or  any  of  his 
ancestors,  or  by,  or  with  their,  her,  or  his,  or  any  of  their  means,  consent,  privity,  or 
procurement,  subject  nevertheless  to  the  rent,  covenants,  provisoes,  and  agreements 
in  the  said  indenture  reserved  and  contained."  The  declaration  assigned  a  breach 
upon  the  two  first  covenants,  as  fellows  :  "  That  the  defendant,  and  the  said  H  S. 
Ann,  did  not,  nor  did  either  of  them,  at,  &c.  stand  lawfully,  rightfully,  and  absolutely 
seised  in  their,  or  her  own  right,  of  a  good,  puie,  and  absolute  estate  of  inheritance 
in  fee  simple  in  possession  of  and  in  the  said  plot,  &c.  and  premises  thereby  granted 
and  conveyed  ;  nor  had  they,  nor  had  either  of  them,  in  herself  good  right,  full 
power,  and  lawful,  absolute,  and  complete  authority  to  grant,  enfeoff,  or  convey  the 
same,  and  every  part  thereof,  with  the  appurtenances,  by  virtue  of  the  said  indenture, 
and  the  livery  of  seisin  thereon  endorsed,  unto,  and  to  the  use  of  the  said  plaintiff, 
[650]  his  heirs  and  assigns,  in  manner  and  form  aforesaid.  Another  breach  was  then 
assigned  upon  the  last  covenant,  viz.  that  the  said  premises  were  not  at  the  time  of 
making  the  said  feoffment,  &c.  free  and  clear  of  all,  and  all  manner  of  charges  and 
incumbrances  whatsoever  theretofore  made  by  the  said  Sir  Watts  Horton  then 
deceased,  according  to  the  tenor  and  effect  of  the  said  covenant,  c^c.  ;  but  that,  on 
the  contrary,  before  the  making  of  the  said  feoffment,  &c.  to  wit,  on  the  ■2.5th  of 
November,  1791,  at  Halifax  aforesaid.  Sir  Watts  Horton  enfeoffed  one  Richard  Holt 
of  (amongst  othir  things)  the  said  plot,  and  premises  so  granted  to  the  plaintiff'  as 
aforesaid,  subject  to  a  yearly  rent  of  901.  payable  by  the  said  R.  Holt  and  his  assigns, 
to  the  said  Sir  Watts  Horton  and  his  assigns,  and  issuing  out  of,  and  charged,  and 
chargeable  upon  (amongst  other  pi'emises)  the  said  plot  and  premises,  and  that  after- 
wards, and  before  the  making  of  the  said  feoffment,  &c.  to  wit,  on  the  ■24th  of  May, 
1792,  at  Halifax  aforesaid,  by  a  certain  other  indenture  made  between  the  said  Sir 
Watts  Horton,  of  the  one  part,  and  one  Catharine  Stanley  of  the  other  part,  sealed, 
&c.  for  the  considerations  therein  mentioned,  he.  Sir  W.  Horton  did  grant,  bargain, 
and  sell  unto  the  said  C.  Stanley,  her  heirs  and  assigns  (amongst  other  things)  the 
said  yearly  rent  of  901.  with  all  the  powers  and  remedies  reserved  unto  him  for  the 
recovery  of  the  same,  to  hold  the  same  to  the  said  C.  S.,  her  heirs  and  assigns  for  ever, 
subject  to  a  provi.so  for  redemption  ;  and  that  the  said  rent,  at  the  time  of  making 
the  said  feoffment  to  the  plaintiff,  wa.s  unredeemed,  and  was   then  a  charge  and 
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incumbrance  upon  the  said  premises.  The  plaintiff  further  alleged,  that  after  the 
making  of  the  feoffment  to  him,  and  while  the  rent  was  unredeemed,  and  before  the 
commencement  of  the  suit,  to  wit,  on  the  28th  of  July,  1823,  at  Halifax  aforesaid, 
one  Edward  Stanley  "  being  then  aTid  there  lawfully  and  rightfully  entitled  to  the 
said  rent  of  901."  claimed  the  sum  of  1741.  3s.  8d.  as  being  [651]  then  due  to  him  in 
respect  of  the  said  yearly  rent,  and  caused  a  distress  to  be  made  on  certain  goods 
and  chattels  of  the  plaintiff  then  upon  the  said  premises  for  the  said  sum  ;  by  means 
whereof  the  plaintiff"  was  obliged  to  pay  the  said  sum,  together  with  the  charges  of 
the  distress,  amounting  in  the  whole  to  1801.,  and  was  thereby  damnified  to  the 
amount  thereof  :  whereof  the  defendant  on  the  day  and  year  last  aforesaid  had  notice, 
and  was  called  upon  by  the  plaintiff'  to  indemnify  him  from  the  said  charge  and 
incumbrance  so  made  by  the  said  Sir  W.  Horton  as  aforesaid,  and  from  the  said  claim 
of  E.  Stanley  ;  yet  that  the  defendant  did  not,  nor  would  indemnify  him  the  plaintiff", 
but  had  hitherto  wholly  refused  and  neglected  so  to  do. 

The  defendant  demurred  specially,  and  shewed  these  causes,  "  that  the  said  plaintiff 
hath  not,  in  his  said  declaration,  alleged,  or  set  forth  any  loss  or  damage  which  hath 
happened  or  accrued  to  him,  the  said  plaintiff,  in  respect  of  the  breach  by  him  first 
assigned  in  his  said  declaration  ;  nor  doth  it  in  any  wise  appear  that  any  loss  or 
damage  hath  been  sustained  by  the  said  plaintiff'  in  respect  thereof :  and  also  that  it 
doth  not  appear,  nor  is  it  alleged  by  the  said  plaintiff"  in  the  said  declaration  as  to  the 
second  breach  in  the  said  declaration  assigned,  that  the  said  yearly  rent,  to  wit,  the 
rent  of  901.  payable  by  the  said  Richard  Holt  and  his  assigns,  to  the  said  Sir  W. 
Horton  and  his  as.signs,  and  issuing  out  of  the  plot,  piece,  or  parcel  of  land  in  the  said 
declaration  mentioned,  was  charged  and  chargeable  upon  the  said  plot,  piece,  or  parcel 
of  land  for  any  longer  time  than  the  natural  life  of  the  said  Sir  W.  Horton  ;  and  that 
it  doth  not  appear,  nor  is  it  alleged  in  the  said  declaration,  that  any  of  such  rent  was 
due  or  in  arrear  at  the  time  of  the  death  of  the  said  Sir  W.  Horton,  or  at  the  time 
of  the  making  the  said  feoffment  and  indenture  in  the  said  declaration  mentioned  : 
and  that  it  doth  not  appear,  nor  is  it  alleged  in  the  said  decla-[652]-ration,  that  any 
grant  or  assignment  of  the  said  rent  was  ever  made  to  the  said  E  Stanley,  or  that  the 
said  distress  in  the  said  declaration  mentioned  to  have  been  made  by  the  said  E.  Stanley, 
was  made  under,  or  by  virtue  of  any  lawful  right  or  title ;  and  also  that  the  said 
declaration  is  in  other  respects  uncertain,  informal,  and  insuflScient. 

.loinder  in  demurrer. 

Milner,  in  support  of  the  demurrer.  Neither  of  the  breaches  can  be  sustained. 
The  first  is  assigned  upon  the  two  first  covenants,  that  the  defendant  and  S.  A.  Horton 
were  at  the  time  of  the  conveyance  seised  of  an  absolute  estate  in  fee  simple  in  the 
premises,  and  that  they  had  full  power  to  convey,  assuming  that  those  general  cove- 
nants are  to  be  construed  literally,  and  without  reference  to  the  other  parts  of  the 
deed.  But  they  are  not ;  for  their  general  meaning  and  operation  are  qualified,  and 
restricted  by  the  third,  which  is  specially  for  quiet  enjoyment  without  any  eviction 
or  disturbance  by  the  parties,  their  heirs,  or  any  other  person  or  persons  claiming 
under  them.  In  the  case  of  The  Duke  of  Nurlhumherland  v.  Errington  (-5  T.  R.  522), 
BuUer,  J.  said,  "  it  is  immaterial  in  what  part  of  a  deed  any  particular  covenant  is 
inserted  ;  for  in  construing  it,  we  must  take  the  whole  deed  into  consideration,  in 
order  to  discover  the  meaning  of  the  parties  :  "  and  in  consequence  of  this  principle, 
the  ("ourt  of  K.  B.  there  held  covenants,  which  were  apparently,  and  considered  by 
themselves  joint,  to  be  joint  and  several.  In  this  case,  the  parties  could  not  mean 
by  the  two  first  covenants  to  stipulate  for  an  absolute  title  and  authority  to  convey 
against  all  the  world,  because  that  is  contrary  to  the  effect  of  the  third,  from  which 
they  cannot  be  fairly  separated,  and  to  that  of  the  rest  of  the  deed.  [653]  The 
construction  which  the  Court  is  bound  to  put  on  the  third,  ought  to  govern  the  two 
first  counts.  In  Browning  v.  IFrighi  (2  B  &  P.  13),  it  was  held,  that  the  general  words, 
that  the  covenantor  had  "full  power,  &c.  to  convey,"  were  either  part  of  the  preceding 
special  covenant,  that  he  w.as,  notwithstanding  any  thing  by  him  done  to  the  contrary, 
seised  in  fee  simple ;  or  if  not,  that  they  were  qualified  by  all  the  other  special 
covenants  against  the  acts  of  himself  and  his  heirs.  The  language  of  those  two  first 
covenants  ought  to  receive  a  similar  qualification  and  exposition.  In  that  case,  Lord 
Eldon,  C.  J.  said,  "  It  would  not  be  unfair  to  hold,  that  what  has  been  stated  at  the 
bar  as  two  covenants,  is  in  effect  but  one.  And  if  this  were  granted,  there  would  be 
an  end  of  the  whole  argument.     The  grantor  then  covenants  for  the  quiet  enjoyment 
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of  the  grantee  "without  any  manner  of  let  or  interposition  of  "the  said  James 
Wright,  or  any  manner  of  person  or  persons  claiming  under  him."  So  that  it  is  clear, 
that  this  covenant  does  not  apply  to  the  act  of  any  persons  not  claiming  under  James 
Wright ;  and  in  this  respect  it  agrees  with  the  effect  of  the  warranty,  and  with  the 
words  in  the  introductory  part  of  the  first  covenant."  In  like  manner,  those  which 
are  termed  three  covenants  may  properly  be  considered  but  one,  of  which  nothing 
would  be  a  breach,  except  an  eviction  or  disturbance  by  the  covenantors,  their  heirs, 
or  some  person  or  persons  claiming  under  them  ;  but  no  interruption  of  enjoyment  to 
correspond  to  that  description  is  alleged,  and  consequently  no  breach  appeal's.  The 
second  breach  is  ))ad  for  the  reasons  mentioned  in  the  demurrer.  The  plaintiff  has 
undertaken  to  set  out  at  length,  which  was  unnecessary,  the  manner  in  which  the 
alleged  existing  incumbrance  arose  ;  and  he  has  stated  that  Sir  W.  Horton  enfeoffed 
Eichard  Holt  of  the  premises,  subject  to  the  yearly  rent  of  901.  payable  by  the  .said 
R.  [654]  Holt  and  his  assigns  to  the  said  Sir  W.  Horton  and  his  assigns.  Those 
words  clearly  raise  a  rent  for  the  life  of  Sir  W.  Horton  only  :  he  was  dead  before  the 
conveyance,  and  it  is  not  alleged  that  any  of  the  rent  was  in  arreai'  at  the  time  of  his 
death,  or  at  the  time  of  the  conveyance.  It  is  true,  that  it  is  afterwards  alleged,  that 
Sir  W.  Horton  bargained  and  sold  the  rent  unto  Catharine  Stanley,  her  heirs  and 
assigns,  to  hold  the  same  to  her,  her  heirs  and  assigns  for' ever;  but  an  estate  in  the 
first  instance  appearing  to  be  created  for  life,  cannot  be  enlarged  by  means  of  a  subse- 
quent detached  passage.  In  Foster  v.  Pierson  (4  T.  R.  617),  it  was  held,  that  in 
assigning  a  breach  of  covenant  for  quiet  enjoyment,  it  is  sufficient  to  allege  that  A.  B. 
had  lawful  right  and  title  to  the  premises,  and  having  such  lawful  right  and  title, 
entered,  &c.  and  evicted  him,  &c.  without  shewing  what  title  A.  B.  had  ;  and  in 
Hodgson  v.  The  East  India  Company  (8  T.  R.  278),  it  was  laid  down,  that  the  plaintiff 
might  state  generally  that  A.  B.  lawfully  claiming  title  under  the  defendant,  entered, 
&c.  without  setting  forth  the  particulars  of  the  title  The  rule  laid  down  on  the 
subject  by  Lord  Man.sfield  in  Bridoiv  v.  Wright  {'1  Dougl.  667)  is,  that  "where  the 
declaration  contains  impertinent  matter,  foreign  to  the  cause,  and  which  the  Master, 
on  a  reference  to  him,  would  strike  out  (irrelevant  covenants  for  instance)  that  will 
be  rejected  by  the  Court,  and  need  not  be  proved.  But  if  the  very  giound  of  the 
action  is  mis-stated,  as  where  you  undertake  to  recite  that  part  of  a  deed  on  which  the 
action  is  founded,  and  it  is  mis-recited,  that  will  be  fatal."  If  the  plaintiff,  oniitting 
the  previous  matter  intended  to  deduce  the  title  from  Sir  W.  Horton  to  E.  Stanley,  had 
simply  stated,  that  E.  Stanley  being  lawfully  and  rightfully  entitled  to  the  rent,  had 
caused  a  distress  to  be  made,  those  would  be  equivalent  to  the  words  "  having  lawful 
and  rightful  title,"  and  [655]  would  be  sufficient  But  by  undertaking  to  set  forth  the 
particulars  of  Stanley's  title,  he  has  shewn  that  he  had  no  title,  and  therefore  the  breach 
cannot  be  supported.  In  the  course  of  the  first  branch  of  the  argument,  Hoivell  v. 
Richards  (11  East,  633),  and  Gainsford  v.  Griffith  (1  Saund.  58),  were  referred  to. 

Tindal,  contra,  contended  that  the  two  first  covenants  were  not  qualified  by  the 
third  ;  and  that  the  language  of  them  was  completely  distinguishable  from  the  words 
of  the  covenants  in  the  cases  relied  on  for  the  defendant  In  this  case,  the  parties 
first  directly  covenanted  that  they  were  absolutely  seised  of  an  estate  in  fee  simple, 
and  that  they  had  full  power  to  convey  ;  and  there  was  no  parity  of  reason  to  throw 
the  third  covenant  back  and  make  it  over-ride  the  former.  It  would  be  doing  force 
to  the  clear  language  of  the  two  first  covenants,  to  hold  that  the  parties  intended  to 
restrain  them  to  the  acts  of  themselves,  and  those  claiming  under  them,  and  to  make 
themselves  liable  for  such  acts  only. 

Another  circumstance  which  shews  that  construction  to  be  erroneous,  is,  that  by 
the  fourth  covenant  they  undertook  that  the  premises  then  were,  and  at  all  times  for 
ever  thereafter  should  remain,  unto  the  plaintift',  his  heirs  and  assigns,  free  and  clear, 
and  freely  and  clearly  acquitted,  exonerated,  and  discharged,  or  otherwise  by  the 
said  Dame  H.  Horton,  and  H.  S.  Ann,  their  heirs,  executors,  and  administrators,  well 
and  sufficiently  saved,  kept  harmless,  and  indemnified  of,  from,  and  against  all,  and  all 
manner  of  former  and  other  conveyances,  leases,  mortgages,  jointures,  wills,  intails, 
legacies,  portions,  statutes,  judgments,  recognizances,  executions,  extents,  rights, 
tithes,  trusts,  troubles,  charges,  incumbrances,  claims,  and  demands  whatever,  thereto- 
fore committed,  or  executed,  or  suft'ered  [656]  to  be  committed  or  executed  by  the 
parties  themselves,  or  "  by  the  said  Sir  W.  Horton,  deceased,  or  any  of  his  ancestors, 
or  by,  or  with  their,  her,  or  his,  their,  or  any  of  their  means,  consent,  privity,  or 
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procurement."  The  second  breach  was  well  assigned,  for  according  to  Foster  v.  Pierson, 
Hodgson  v.  The  E.  India  Compamj,  and  all  the  modern  eases,  it  is  sufBcient  to  allege, 
that  the  evictor,  lawfully  claiming  title,  entered :  now  here  there  was  a  distinct 
allegation,  that  Edward  Stanley,  being  lawfully  entitled  to  the  rent,  claimed  1741.  as 
due  in  respect  thereof,  and  caused  a  distress  to  be  made  ;  and  all  the  previous  matter 
by  which  the  title  is  meant  to  be  deduced  from  .Sir  W.  Horton  to  him,  might  be 
rejected  as  surplusage.  [The  Court  intimated  that  the  statement  of  the  evictor's  title 
was  too  ample,  and  asked  whether  the  plaintiff  would  wish  to  amend,  by  stating  it 
more  generally  ;  but  it  was  said  that  there  would  be  a  ditficulty  attending  that.]  If 
the  Court  saw  ground  for  a  recovery,  they  would  suppose  that  the  rent  was  due  in 
Sir  W.  Horton's  life  time. 

Milner,  having  been  desired  by  the  Court  to  confine  his  reply  to  the  second  point, 
insisted,  that  if  a  party  chose  to  set  out  a  title  unnecessarily,  he  was  bound  to  stand 
or  fall  b\-  the  title  so  set  out ;  and  he  cited  Crouther  v.  OMfidd  (1  Salk.  364). 
Xovember  29th. — The  Court  took  time  to  consider  of  the  case  ;  and 
Graham,  B.(6)  now  delivered  their  opinion.  This  is  a  case  of  an  action  brought 
upon  an  indenture  of  sale ;  the  declaration  charges  certain  breaches  of  the  covenants, 
to  which  a  demurrer  has  been  put  in.  [His  Lordship  then  stated  the  covenants,  the 
breaches  assigned  upon  them,  and  the  grounds  of  demurrer  set  forth,  and  proceeded.] 
[657]  The  question  is,  whether  these  breaches  have  been  properly,  and  legally  assigned. 
Many  cases  were  cited  in  the  argument,  but  it  is  not  necessary  to  go  very  particularly 
into  them.  The  first  of  those.  The  DuJx  of  Xorthumherland  v.  Errington,  is  a  very 
strong  case,  to  shew  the  opinion  of  the  King's  Bench,  that,  in  every  deed  containing 
covenants,  in  order  to  get  at  the  true  construction  of  a  particular  covenant,  every 
part  of  the  deed  must  be  looked  into.  It  was  an  action  of  covenant  upon  an 
indenture  of  lease,  against  the  e.xecutor  of  one  of  the  lessees.  The  defendant 
plea<led  that  the  other  lessee,  at  the  time  of  the  making  of  the  indenture,  &c.  sealed, 
and  to  the  late  Duke  delivered  the  said  indenture,  &c.  to  which  the  plaintiff  demurred 
generally.  The  indenture  contained  various  covenants.  The  former  class,  respecting 
the  working  of  the  collieries  demised,  were  in  terms  joint  and  several ;  but  the 
Court,  looking  to  the  particular  words  only  of  the  latter  set,  providing  for  the 
payment  of  the  duties  by  the  tenants,  would  undoubtedly  have  been  bound  to 
consider  them  as  being  merely  joint.  However,  extending  their  view  to  all  the 
parts  of  the  deed,  they  considered  it  clear,  that  upon  the  whole  face  of  it,  those 
covenants  were  intended  to  be  joint  and  several :  and  accordingly  held,  that  notwith- 
standing the  plain  words  of  joint-tenancy,  they  operated  as  a  several  tenancy  ;  and 
consequently  the  declaration  was  sustained.  But  Browning  v.  JVright  is  the  strongest 
ground  on  which  we  proceed.  Having  gone  through  the  particulars  of  this  indenture, 
we  think  it  was  the  evident  intention  of  the  vendors  to  bind  themselves  by  the  two 
first  covenants,  that  the  vendees  should  have  a  good  estate  in  fee  simple  so  far  as 
rested  in  them.  It  appears  to  us  that  those  covenants  should  be  taken  in  conjunction 
with  that  for  quiet  enjoyment  without  any  let  or  disturbance  by  the  parties,  or  either 
of  them,  or  their  heirs,  or  any  person  or  persons  claiming  under  them,  or  either  of 
them ;  [658]  and  that  you  are  not  to  detach  a  part  of  the  deed  which  answers  your 
purpose,  and  give  it  a  construction  independent  of,  and  inconsistent  with,  the  remainder 
of  the  provisions.  That  disposes  of  the  first  breach.  With  respect  to  the  second,  the 
declaration  states  that  the  parties  covenanted  against  any  acts  of  Sir  Watts  Horton, 
and  purports  to  state  an  eviction  of  the  plaintiff  by  a  person  claiming  under  him. 
That  makes  it  necessary  to  see  in  what  manner  this  breach  is  assigned.  If  a  party, 
instead  of  confining  himself  to  a  general  statement  of  title  in  the  evictor,  which  would 
be  sufficient,  thinks  proper  to  set  out  a  title  on  the  record,  which  proves  to  be  bad, 
he  must  be  bound  by  it.  The  plaintiff  alleges  that  the  premises  were  not  free  and 
clear  of  all  charges  and  incumbrances  by  Sir  W.  Horton,  but  that,  on  the  contrary, 
before  the  making  of  the  feoffment,  Sir  W.  Horton  enfeofled  one  Richard  Holt  thereof, 
subject  to  the  yearly  rent  of  901.  payable  by  the  said  R.  Holt,  and  his  assigns,  to  the 
said  Sir  W.  Horton,  and  his  assigns.  The  interest  conveyed  by  these  words  would 
clearly  be  only  an  estate  for  life  He  goes  on  to  say,  that  afterwards,  and  before  the 
making  of  the  said  feoffment,  by  a  certain  other  indenture,  made  between  the  said  Sir 
W.  Horton,  of  the  one  part,  and  one  Catharine  Stanley,  of  the  other  part,  he.  Sir  W. 

(i)  The  Chief  Baron  was  not  present  at  the  argument. 
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Horton  granted,  bargained,  and  sold,  unto  the  said  C.  Stanley,  her  heirs  and  assigns, 
to  hold  to  her,  her  heirs  and  assigns  for  ever,  subject  to  a  proviso  for  redemption,  the 
said  yearly  rent  of  901.  That  contract  is  perfectly  inconsistent  with  the  reservation 
of  the  rent,  and  by  it  the  bargainor  is  made  to  convey  an  interest  to  this  lady,  larger 
than  that  which  he  had  himself. 

Therefore  no  clear  estate  is  traced  to  C.  Stanley,  for  the  rent  would  expire  with 
the  life  of  Sir  W.  Horton  notwithstanding  the  subsequent  words  of  inheritance  and 
perpetuity  in  the  supposed  bargain  and  sale  to  her.  The  [659]  incumbrance  stated, 
would  be  a  charge  for  the  life  of  Sir  W.  Horton  only,  and  it  is  not  alleged  that  any 
rent  was  in  arrear  in  his  life-time.  Those  allegations  are  followed  by  the  statement 
of  a  circumstance  which  has  no  connexion  whatever  with  'them,  that  upon  the  ■28th 
of  July,  1823,  one  Edward  Stanley,  being  lawfully  and  rightfulU'  entitled  to  the  said 
rent  of  901.  caused  a  distress  to  be  made  on  the  plaintiff's  goods  and  chattels  for  1741. 
which  he  claimed  to  be  due  in  respect  thereof.  Conceding  that  a  title  to  the  rent  had 
been  made  out  in  C.  Stanley,  nothing  whatever  appears  on  the  declaration  to  connect 
her  right  with  that  of  E.  Stanley.  Therefore,  we  are  of  opinion,  that  both  the  breaches 
assigned  are  bad,  and  that  the  demurrer  must  be  allowed. 

Judgment  for  the  defendant. 

Nock  v.  Southall.  November  13th  and  18th,  1824.— The  rule  H.  60  G.  3  (by 
which  "it  is  ordered,  that  in  all  cases  wherein  the  plaintiff,  by  the  present 
practice  of  the  Court,  would  be  entitled  to  sign  judgment  for  want  of  a  plea, 
where  the  declaration  had  been  delivered,  or  filed,  and  notice  thereof  given  four 
days  exclusively  before  the  end  of  the  term  in  which  the  process  is  returnable, 
the  plaintiff  shall,  from  and  after  the  first  day  of  next  Easter  term,  be  at  liberty 
to  sign  such  judgment,  provided  the  declaration  be  delivered,  or  filed,  and  notice 
thereof  given  two  days  exclusively  before  the  end  of  the  term  within  which  the 
process  is  returnable,  a  rule  to  plead  having  been  duly  entered  :)  does  not  extend 
to  filing  declarations  de  bene  esse,  so  as  to  entitle  the  plaintiff'  to  a  plea  of  the 
term,  on  writs  returnable  two  days  exclusively  before  the  end  of  the  term. — 
Service  of  notice  of  declaration  on  the  return-day,  by  a  person  going  away,  and 
returning  a  few  minutes  after  service  of  the  writ,  held  not  irregular. 

[S.  C.  13  Price,  800.] 

On  the  last  day  of  last  Trinity  term,  July  7th,  Sir  W.  Owen  had  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause,  why  the  service  of  the  writ  of  quo  minus,  and 
of  the  notice  of  declaration  in  this  cause,  and  all  subsequent  proceedings  had  thereon, 
should  not  be  set  aside  for  irregularity,  with  costs,  on  an  affidavit  of  the  defendant 
sworn  at  Birmingham,  and  stating,  that  on  the  5th  of  July  instant,  the  return  day, 
he  had  been  served  with  a  copy  of  the  writ ;  that  the  original  was  not  shewn  to  him  ; 
and  that  a  notice  of  declaration  being  filed,  with  notice  to  [660]  plead  within  eight 
days  after  the  service  thereof,  was  then  and  there  delivered  to  him. 

The  rule  had  been  moved  for  upon  three  grounds  :  1st.  The  non-production  of  the 
original  writ.  2d.  That  the  writ,  and  the  notice  of  declaration,  having  been  served  at 
the  same  time,  were  therefore  both  irregular  and  void.  3d.  That  the  notice  of  declara- 
tion having  been  delivered  within  four  days  of  the  end  of  the  term,  the  notice  to 
plead  ought  to  have  been  to  plead  within  the  first  four  days  of  Michaelmas  term. 

Affidavits  in  answer  to  the  defendants  had  been  made  by  the  person  who  served 
the  process,  which  negatived  the  allegation  of  the  non-production  of  the  original 
writ :  and  stated  that  the  deponent  after  he  had  delivered  the  copy  to  the  defendant 
in  a  room  of  his  (defendant's)  dwelling-house,  left  it,  and  stood  a  few  minutes  on  the 
road,  and  then  returned  into  the  house,  and  delivered  the  notice. 

November  13th.— Jones,  D.  F.  was  to  shew  cause  this  morning;  but,  having 
referred  to  a  late  rule  of  Court,  as  furnishing  an  answer  to  the  third  objection,  the 
Court  directed  that  the  argument  should  stand  over  till  a  future  day,  when  the  rule 
was  to  be  produced. 

November  18th.— The  rule  was  now  produced  and  read  by  the  Master,  and 
appeared  to  be  as  follows  :  "  Hilary  term,  in  the  60th  year  of  the  reign  of  King  George 
the  3d.  It  is  ordered,  that  in  all  cases,  wherein  the  plaintiff,  by  the  practice  of  the 
Court,  would  be  entitled  to  sign  judgment  for  want  of  a  plea,  where  the  declaration 
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had  been  delivered,  or  filed,  and  notice  thereof  given  four  days  exclusively  before  the 
end  of  the  term  in  which  the  process  is  returnable,  the  plaintiff  shall,  from  and  after 
the  Hrst  day  of  next  Piaster  term,  be  at  liberty  to  sign  such  judgment,  provided  the 
declaration  be  delivered,  or  tiled,  and  notice  thereof  given,  two  days  exclusively  before 
the  end  of  the  [661]  term  within  which  the  process  is  returnable,  a  rule  to  plead 
having  been  duly  entered." 

The  first  objection  was  abandoned. 

Jones  The  second  objection  is  answered  bj'  the  affidavit:  for  in  the  Common 
Pleas,  to  which  this  Court  is  in  the  habit  of  conforming  its  practice,  the  notice  of 
declaration  being  filed  conditionally,  may  be  given  on  the  return  day  of  the  writ,  at 
the  time  of  serving  it.  That  point  was  decided  in  Hai/nes  v.  Jones  (3  Taunt.  404), 
and  U'allbanrke  v.  Abbott  (1  B.  Moore,  573.  8  Taunt.  127,  S.  C);  and  the  rule  had 
been  adopted  by  Mr.  Tidd  (1  Tidd.  465,  7th  ed.).  In  the  King's  Bench,  there  must 
be  some  interval  between  the  service  of  the  writ,  and  the  notice.  Steward  v.  Lund 
(12  East,  116)  In  The  Mayor  of  Derby  v.  JVheddon  (9  Pr.  150)  in  this  Court,  the 
Master  certified  that  it  was  the  usual  course,  where  the  process  was  served  on  the 
return  day,  to  deliver  notice  of  declaration  tiled  conditionally,  ou  the  same  day.  In 
the  present  case,  there  was  an  interval  of  time  between  the  two  services,  and  they 
were  therefore  clearly  regular  according  to  the  rules  of  all  the  Courts 

He  was  then  proceeding  to  argue  that  under  the  late  rule  the  notice  to  plead  was 
good  ;  but  w;is  stopped  by. 

HULLOCK,  B.  The  question  must  depend  upon  what  was  the  former  practice. 
Before  the  late  rule,  to  entitle  a  plaintiti"  to  a  plea  of  the  term  in  which  the  process 
was  re:  urnable,  the  process  ought  to  have  been  returnable  before  the  last  return  of 
the  term.(/)  The  late  rule  proceeds  upon  the  hypothesis  of  that  part  of  the  practice 
remaining  just  as  it  was  ;  it  does  not  at  all  alter  the  time  of  the  return  ;  but  where 
the  return  is  such  as  was  required  [662]  by  the  previous  practice,  it  allows  the  plaintiff 
to  deliver,  or  file  his  declaration  two  days  exclusively  before  the  end  of  the  term, 
instead  of  four.  Now,  in  this  case,  the  writ  was  not  returnable  before  the  last  return 
of  the  term, (a)  and  consequently  the  late  rule  does  not  apply  to  it. 

The  other  Barons  concurred,  and  the  Court  referred  to  the  Master  as  to  the  con- 
struction of,  and  practice  under,  the  rule.  He  stated,  that  his  understanding  of  it 
accorded  with  the  construction  which  had  been  put  upon  it  by  Mr.  Baron  Hullock  ; 
but  that  it  had  been  acted  upon  otherwise,  under  an  impression  that  it  had  been 
intended  by  it  to  extend  the  return  also. 

Jones.  If  that  point  fails  the  plaintiff,  still,  if  notice  be  given  to  plead  before  the 
proper  time,  the  defendant  cannot  immediately  ask  to  set  aside  the  proceedings.  He 
must  wait,  and  let  the  plaintiff  proceed  further  at  his  peril ;  and  if  the  plaintiff  do 
proceed,  and  sign  judgment  improperly,  then,  and  not  sooner,  he  may  make  an 
application. 

Sir  W.  Owen,  in  support  of  the  rule,  said  that  the  idea  of  this  Court  conforming 
its  practice  to  that  of  the  Common  Pleas,  had  always  been  ridiculed,  when  mentioned. 
He  argued,  that  the  writ,  and  the  declaration,  had  been  both  vitiated  by  the  mode  of 
service  adopted,  which  was  incongruous,  and  preposterous ;  and  that  therefore  the 
defendant  was  entitled  to  have  them  set  aside,  and  was  not  driven  to  an  imparlance. 
In  Steward  v.  Lund,  serving  notice  of  declaration  at  the  same  time  with  the  writ,  was 
held  irregular.  In  Pope  v.  Turner  (4  Taunt.  818),  which  was  decided  subsequently  tc 
Haynes  v.  Jones,  a  defendant  served  with  process,  and  notice  of  declaration,  on  the 
return  day  of  [663]  the  writ,  was  allowed  to  treat  the  latter  as  a  nullity.  Wallhancke 
V.  Abbott  was  not  an  authority  for  the  purpose  for  which  it  was  cited,  because  there 
the  notice  of  declaration  was  not  served  till  the  morning  after  the  service  of  the  writ. 
The  most  recent  case  on  the  subject  occurred  in  this  Court,  The  Mayor  of  Derby  v. 
Il^heeldon.  Th.at  closely  resembled  the  present  case  in  its  circumstances,  the  only 
difference  being  that  interlocutory  judgment  had  been  signed  for  want  of  a  plea,  and 
the  Court  set  it  aside  as  being  irregular.  On  the  third  point,  he  referred  to  Manning's 
Practice  (pp.  184,  and  185,)  and  Append,  (p.  226). 

Jones  observed,  that  I'ope  v.  Turner  was  distinguished  from  Haynes  v.  Jones  by 

(/)  Vide  R.  M.  53  G.  3.     Tidd.  I.  458.     Mann.  Exch.  Append.  226-7. 
(a)  The  last  general  return. 
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the  circumstance,  that  in  it  the  declaration  had  been  filed  in  chief,  and  in  the  other 
conditionally. (a) 

HULLOCK,  B.  In  The  Mayor  of  Derhi/  v.  Jf'heeldon,  a  new  step  was  taken  after 
the  notice  of  declaration. {/<)  And  the  Court  there  did  not  repudiate  the  practice  as 
certified  by  the  Master,  for  the  order  was  made  on  payment  of  costs  by  the  defendant, 
including  the  costs  of  the  application.  The  King's  Bench  allows  the  service  of  notice 
of  declaration  after  the  lapse  of  a  quarter  of  an  hour ;  and  it  [664]  seems  to  me  to  be 
immaterial  what  the  interval  is,  provided  the  two  things  can  be  done  on  the  same  day. 

Graham,  B.  The  practice  has  an  air  of  ridicule ;  but  it  is  difficult  to  say  what 
the  interval  ought  to  be ;  in  many  cases,  it  would  sound  equally  ridiculous  if  the 
notice  were  allowed  on  the  following  day. 

Per  Curiam.  The  justice  of  the  case  will  probably  be  attained,  by  saving  the 
process,  and  giving  the  defendant  an  opportunity  of  appearing  and  pleading  now. 

Eule  discharged  without  costs— defendant  undertaking  to  appear,  and  plead  within 
eight  days. 

Brawley  v.  Wade  and  Another.  Exchequer  of  Pleas.  November  29th,  1824. — A 
reversion  of  a  tenancy  from  year  to  year  cannot  pass  without  deed.  Therefore, 
where  A.  and  B.  had  occupied  apartments  for  some  years  in  the  same  house  as 
yearly  tenants,  and  A.  secretly  made  a  parol  agreement  with  the  common  landlord, 
in  May,  1822,  to  take  the  whole  house  as  a  yearly  tenant  from  the  then  ensuing 
Midsummer,  at  which  season  B.'s  tenancy  had  commenced  ;  but  B.  never  attorned, 
nor  acknowledged  A.  as  his  landlord,  but  paid  his  ensuing  Midsummer,  and 
tendered  his  ensuing  Michaelmas  quarter's  rent,  acceptance  of  which  was  refused, 
to  his  landlord's  agent,  who  directed  him  on  both  occasions  to  pay  his  rent  from 
the  former  period  to  A.  ;  and  A.,  on  B.'s  refusal  to  do  so,  distrained  for  the 
Michaelmas  quarter's  rent,  and  at  the  following  Christmas  gave  B.  six  months' 
notice  to  quit :  in  an  action  of  trespass  for  the  illegal  distress,  held  that  B.'s 
interest  in  the  part  of  the  premises  occupied  by  him,  was  undetermined,  no  regular 
notice  to  quit  having  been  given  him  by  his  proper  landlord  ;  that  the  reversion 
of  it  had  not  passed  directly  to  A.  hy  parol,  nor  indirectly,  as  appendant  to  A.'s 
apartments,  considered  as  surrendered  to  the  landlord  by  virtue  of  the  agreement, 
and  re-demised ;  that  B.  was  still  the  tenant  of  his  original  landlord,  and  not  of 
A.,  and  con.sequently,  that  the  action  was  maintainable. 

This  was  an  action  of  trespass.  The  declaration  stated,  that  the  defendants 
entered  certain  rooms  or  apartments  of  the  plaintiff,  and  then  and  there  seized  and 
distrained  certain  of  his  goods  and  chattels,  &c.  On  the  trial  of  the  cause  before 
Abbott,  L.  C.  J.,  at  the  Devon.  Lammas  Assizes,  1824:,  the  facts  appeared  to  be  as 
follows.  The  plaintiff,  and  the  defendant  Wade,  had  for  some  years  both  [665] 
occupied  distinct  sets  of  apartments  in  the  same  house  in  Devonport,  which  they 
respectively  rented  of  a  Mrs.  Dennis,  as  yearly  tenants.  The  plaintiff's  tenancy  had 
commenced  at  Midsummer.  Wade,  with  the  view  of  ultimately  compelling  Brawley 
to  leave  the  premises,  entered  into  a  parol  agreement  with  the  landlady  in  May,  1822, 
to  take  the  whole  house  as  a  yearly  tenant  from  the  ensuing  Midsummer.  No  notice 
of  this  transaction  was  given  to  the  plaintiiT;  but  as  soon  as  he  heard  of  it,  he  pro- 
tested to  Mrs.  Wade's  son,  who  acted  as  her  agent  in  receiving  the  rents,  against  ever 
recognizing  Wade's  title  as  landlord,  and  he  never  attorned.  At  Midsummer  1822, 
having  paid  his  quarter's  rent  to  Mr.  Dennis  as  usual,  he  was  then  informed,  at  first 
verbally,  and  afterwards  by  a  written  notice,  that  he  was  in  future  to  pay  his  rent  to 

(a)  Vide  1  B.  Moore,  574. 

(b)  The  following  distinctions  are  laid  down  in  1  Chit.  Rep.  14,  note  {h),"ln  K.  B. 
all  motions  to  set  aside  proceedings  for  irregularity  are  rejected  unless  made  within  a 
reasonable  time,  although  no  new  step  has  been  taken  by  either  party.  Fletcher  v. 
Wells,  1  Marsh.  -551,  per  Gibbs,  C.  J.  1  Marsh.  300.  Tidd ,  6th  ed.  540.  In  the 
Exchequer,  they  must  be  made  in  the  term  in  which  the  irregularity  is  committed. 
3  Pr.  37.  In  C.  P.  the  application  must  be  made,  as  .soon  as  the  irregular  party  takes 
one  step  more,  which  shews  that  he  does  not  mean  to  abandon  the  defective  pro- 
ceeding. Fhtcherv.  (Fells,  6 'Veamt.  Idl.  1  Marsh.  550.  Dnnd  y.  Barnes,  6  Taunt.  6. 
1  Marsh.  403.     5  Taunt.  664." 
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Wade.  In  this  he  did  not  acquiesce ;  but  at  the  Michaelmas  following,  made  a  legal 
tender  of  his  quarter's  rent  then  due  to  Mrs.  Dennis,  who  would  not  accept  it,  but 
directed  payment  to  be  made  to  Wade.  Brawley  refused  compliance  ;  and  thereupon 
Wade  distrained  for  rent  in  his  own  right  as  landlord,  and  at  the  following  Christmas 
gave  Brawley  six  months'  notice  to  quit.  The  object  of  the  action  was  to  recover 
damages  for  the  illegal  distress,  (a)' 

In  support  of  the  action,  it  was  insisted  upon  two  grounds,  that  Wade  had  no 
right  to  make  a  distress :  1st.  because  Brawley 's  tenancy  from  year  to  year  in  the 
part  of  the  premises  occupied  by  him  could  not  be  determined,  but  upon  regular  notice 
to  quit,  to  be  given  by  Mrs.  Dennis  ;  and  therefore  no  person  except  her  could  distrain, 
even  supposing  rent  to  have  been  in  arrear.  2d.  Because  the  agreement  between 
Mrs.  Dennis  and  Wade  could  only  operate  as  an  assignment  of  the  reversion  of  the 
former  in  Brawley 's  apartments,  there  being  a  particular  estate  therein  then  subsisting 
in  him  ;  but  a  reversion,  being  a  [666]  thing  lying  in  grant,  could  not  pass  but  by 
deed,  and  a  parol  assignment  of  it  is  void  by  the  3d  section  of  the  statute  of  frauds.(a)- 
But  the  learned  Judge  before  whom  the  cause  was  tried,  was  of  opinion,  that  public 
convenience  required,  that  the  reversion  of  this  description  of  property,  which  was 
created  bv  parol,  should  pass  by  parol :  and  therefore  nonsuited  the  plaintifl",  with 
liberty  to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  40s.  damages. 

Pell,  Sergeant,  on  a  former  day  had  obtained  a  rule  for  that  purpose,  against  which 

Manning  shewed  cause,  and  commenced  distinguishing  this  case  from  Pleasant, 
Lessee  of  Uayton,  v.  Benson  (14  East,  234)  ;  but  the  Court  called  his  attention  from  the 
first  to  the  second  point.  He  then  argued,  that  an  attornment  had  been  rendered 
unnecessary  by  the  statute  of  Ann  (4  Ann,  c.  16,  s.  9).  [Hullock,  B.  The  statute  of 
Ann  expressly  confines  it  to  cases  of  grants,  conveyances,  or  fines,  and  here  you  have 
none.]  It  had  been  held  that  a  reversionary  lease  by  parol,  which  does  not  exceed 
three  years  from  the  making,  was  good  within  the  statute  of  frauds.  Kyhy  v.  Hick% 
(1  Str.  651);  Buller's  Nisi  Prius,  177;  Sbeppard's  Touchstone,  276.  The  lease  in 
question  fell  within  that  description.  If  it  were  said,  that  Mrs.  Dennis  had  no  right 
to  demise  Brawley 's  rooms,  the  agreement  between  Wade  and  her  operated  as  a 
surrender  of  Wade's  interest ;  and  she  being  then  in  posse.ssion  of  her  former  estate 
in  the  portion  of  the  premises  occupied  by  Wade,  her  parol  lease  [667]  from  year  to 
year  of  that  part,  supposing  she  had  demised  it  only,  would  pass  the  reversion  of  the 
other  part  also  in  Brawley's  occupation,  as  appendant  thereto.  Therefore  Wade,  having 
the  reversion,  had  a  right  to  distrain. 

Bayly,  K.  contra.  The  statute  of  frauds  was  made  to  prevent  parties  from  aliening, 
OTthout  writing,  certain  interests  which  might  previously  have  been  conve^-ed  by 
parol,  and  not  to  give  liberty  to  assign  by  parol  those  species  of  property,  which  could 
not  have  been  previously  assigned  but  by  deed.  Now  an  assignment  of  a  reversion 
would  not  have  been  good  at  common  law  without  deed,  because  it  lies  in  grant.  It 
is  true,  that  by  a  grant  of  a  reversion  something  else  may  pass  as  appendant  to  it,  but 
Brawley's  interest  was  not  appendant  to  Wade's.  With  respect  to  the  supposed 
surrender,  it  is  laid  down  in  Co.  Lit.  (Co.  Lit.  338  b.),  in  reference  to  the  surrender 
of  tenant  for  life,  that  "  having  regard  to  the  parties  to  the  surrender,  the  estate  is 
absolutely  drowned,  &c.  But  having  regard  to  strangers,  who  were  not  parties,  or 
privies  thei'eto,  lest  by  a  voluntary  surrender  they  may  receive  prejudice  touching  any 
right  or  interest  they  bad  before  the  surrender,  the  estate  surrendered  hath  in  con- 
sideration of  law  a  continuance."  And  in  Comyn's  Digest  (Co.  Dig.  "  Surrender,"  "  L  "), 
it  is  said,  that  "  the  estate  shall  have  continuance,  notwithstanding  the  surrender,  to 
avoid  a  prejudice  to  a  stranger."  Brawley  was  a  stranger  to  the  agreement,  and  con- 
sequently to  the  surrender :  and  therefore  could  not  be  affected  by  it. 

(o)'  The  goods  had  been  replevied  immediately  afte'-  the  distress  ;  but  the  replevin 
suit,  which  had  been  commenced  in  the  County  Court,  went  off  for  want  of  prosecution. 

{a)''  Whereby  it  is  enacted,  that  no  leases,  estates,  or  interests,  either  of  freehold, 
or  terms  of  years,  or  any  uncertain  interest,  not  being  copyhold,  or  customary  interest, 
of,  in,  to,  or  out  of  any  messuages,  manors,  land,  tenements,  or  hereditaments,  shall 
be  assigned,  granted,  or  surrendered,  unless  it  be  by  deed,  or  note  in  writing,  signed 
by  the  party  so  assigning,  granting,  or  surrendering  the  same,  or  their  agents,  there- 
unto lawfully  authorised  by  writing,  or  by  act  aud  operation  of  law. 
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Alexander,  C.  B.  The  defendant  could  have  had  no  right  to  distrain,  unless  he 
were  the  landlord  of  this  plaintiff;  and  I  do  not  see  how  that  fact  can  be  made  out. 

Gkaham,  B.  Both  the  parties  are  tenants  at  will  to  Mrs.  Dennis ;  and  she  agrees 
to  demise  her  whole  interest  [668]  in  the  premises  to  Wade.  But  that  does  not  take 
awav  the  possession  of  the  plaintiff  to  which  he  was,  up  to  that  moment,  entitled. 
Mrs.  Dennis  still  stands  as  landlady  with  respect  to  him.  This  interest  is  not  an 
appendancy,  it  is  a  distinct  and  separate  interest;  and  he  cannot  be  deprived  of  his 
right  by  a  transaction  which  is  only  res  inter  alios  acta. 

Garrow,  B.  concurred. 

HuLLOCK,  B.  The  only  question  is,  whether  the  defendant  had  a  right  to  distrain. 
In  order  to  possess  that  right,  he  must  have  had  the  reversion  of  the  premises  ;  but 
he  has  shewn  no  title  to  the  reversion,  qua  reversion.  Coke  upon  Littleton  (172  a. 
And  see  also  Cro.  Car.  143.  3  Lev.  154),  Sheppard's  Touchstone  (228,  9),  and  all  the 
authorities,  prove  that  at  Common  Law,  a  reversion  lay  in  grant,  and  could  not  pass 
without  deed,  or  fine,  to  which,  attornment  (see  now  4  Ann.  c.  16,  s.  9)  of  the  tenant 
was  necessary,  before  the  statute  of  4  Ann.  Now  in  this  case  there  was  no  deed. 
Mrs.  Dennis  having  let  different  parts  of  the  house  to  the  plaintitt'  and  the  defendant 
Wade,  agrees  with  the  latter,  (without  any  right,)  by  parol,  that  he  should  become 
tenant  of  the  whole.  This  agreement,  according  to  the  statute  of  frauds,  could  only 
operate  as  a  lease  from  year  to  year.  Brawley  was  then  in  possession,  and  had  an  interest 
in  his  apartments  indefeasible  for  one  half  year ;  but  there  is  no  evidence  that  any 
regular  notice  to  quit  was  given  to  him  by  the  landlady.  With  respect  to  the 
appendancy,  I  do  not  see  how  it  is  applicable  to  these  facts ;  or  how  can  it  be 
maintained  that  one  room  occupied  by  A.  is  appendant  to  another  room  in  the  same 
house  occupied  by  B. 

Rule  absolute  {d). 


[669]  Wybergh  v.  Ainley.  Exchequer  of  Pleas.  Nov.  29th,  1824. — Where  it  was 
ordered  by  one  of  the  original  rules  of  a  friendly  society,  established  under  the 
33  G.  3,  c.  54,  that  the  meetings  should  be  held  at  a  certain  public  house,  which 
after  some  years  was  altered  by  expunging  the  name  of  the  house  without 
inserting  any  other;  but  the  meeting  at  which  the  alteration  was  resolved  upon, 
did  not  appear  to  have  been  attended  with  all  the  previous  formalities  required 
by  the  3d  sect,  of  the  act,  although  the  substituted  rule  was  contirmed  by  the 
justices  at  sessions,  and  inroUed  ;  and  the  club  box,  containing  the  society's 
money,  securities,  &c.  was  deposited  in  the  hands  of  the  master  of  the  house,  who 
had  previously  entered  into  a  bond  to  the  clerk  of  the  peace,  with  contlition 
(among  others)  that  he,  his  heirs,'.&c.  would  at  any  time  thereafter,  when  required 
to  do  so  by  a  majority  of  the  said  society  at  one  of  their  annual,  or  quarterly 
meetings,  or  by  their  committee  for  the  time  being,  well  and  truly  return  and 
deliver  unto  the  committee  for  the  time  being  of  the  said  society,  for  the  use  of  the 
same  society,  the  said  society's  said  box,  and  all  their  securities,  &c.  which  should 
have  been  deposited  therein,  or  otherwise  deliveredjtoithe  defendant  for  the  use  of 
same  society,  uninjured,  and  in  the  same  manner,  plight,  and  condition  that  the 
same  were,  or  should  be  in,  when  so  delivered  to  him,  &c. ;  and  likewise  would 
render  a  just  and  tiue  account  according  to  the  rules,  orders,  and  regulations  of 
the  said  society,  and  of  the  said  act  of  parliament,  and  those  presents  :  and  all 
the  members  of  the  society,  except  twenty-seven  or  twenty-eight,  (who  continued 
to  assemble  at  the  old  house,  and  appointed  a  second  committee  out  of  their 
number)  removed  their  meetings  to  another  inn,  in  pursuance  of  a  resolution 
carried  by  them  at  an  extraordinary  general  meeting,  convened  at  the  first  house 
by  the  legally  appointed  committee  for  the  time  being,  and  of  which  six  days' 
public  notice  had  been  given ;  but  the  master  of  the  house  refused  to  deliver  up 
the  box  to  the  same  committee,  who  had  made  a  formal  requisition  of  it,  broke 
it  open,  and  took  out  the  contents  : — in  an  action  against  him  on  the  bond  for  the 
non-delivery,  held,  that  he  had  committed  a  breach  in  refusing  to  deliver  up  the 
box,  &c.  to  the  committee  for  the  time  being,  who  were,  under  the  circumstances, 

(d)  See  Maidwell  v.  Aiidrews,  1  Leo.  310,  and  Bolting  v.  Martin,  1  Camp.  318. 
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authorized  in  demanding  it ;  and  that  the  last  words  of  the  condition  were  not  to 
be  connected  with  their  demand. 

This  was  an  action  on  a  bond  to  the  clerk  of  the  peace  for  the  AVest  Riding  of 
Yorkshire,  conditioned  for  the  re-delivery  of  the  club-box,  securities,  books,  &c. 
belonging  to  a  certain  society  called  the  "  Kipponden  Friendly  Society."  The  bond 
was  given,  and  the  action  brought  under  the  provisions  of  the  33  G.  3,  c.  54. 

The  declaration  stated,  that  the  defendant  on  the  1st  November,  1813,  at  Leeds, 
in  the  county  of  York,  executed  a  bond  to  the  plaintiff  for  2001.,  subject  to  a  condition, 
whereby,  (after  reciting  that  a  society  of  sundry  persons,  called  "  The  Friendly  Society 
Meeting  at  Kipponden  Bank  Top,"  in  the  parish  of  Halifax,  in  the  county  of  York, 
for  mutual  support  of  its  respective  members  in  sickness,  &c.,  was  some  time  since 
established,  and  was  then  in  being,  subject  to  certain  rules  and  regulations,  made  and 
agreed  upon  hy  the  said  society,  and  which  were  allowed  and  contirmerl  by  the 
Justices  of  the  Peace,  at  their  General  (^>uarter  Sessions  of  the  Peace,  holden  by 
adjournment  at  Leeds,  in  and  for  the  said  [670]  Kiding,  on  the  6th  of  October,  1807, 
pursuant  to  the  statute  33  G.  3,  c.  54  -.{a)  and  that  by  the  first  of  the  [671]  said 
articles  it  was  agreed,  that  the  said  society  should  be  governed  by  a  committee  of 
eleven  subscribers,  under  the  denomination  of  two  masters,  three  stewards,  and  six 

(a)  The  Friendly  Society  act,  after  providing  for  the  establishment  of  friendly 
societies,  and  the  exhibiting,  confirming,  and  inrolling  of  their  rules  and  orders 
at  the  Quarter  Sessions,  enacts  by  the  3d  section  "  that  no  rule,  order,  or  regula- 
tion confirmed  by  the  justices  of  the  peace  in  manner  aforesaid,  shall  be  altered, 
rescinded,  or  repealed,  unless  at  a  general  meeting  of  the  members  of  such  society 
as  aforesaid,  convened  by  public  notice,  in  writing,  signed  by  the  secretary  or  clerk 
of  such  society,  in  pursuance  of  a  requisition  for  that  purpose,  l)y  three  or  more  of 
the  members  of  such  society,  and  publicly  read  at  the  two  usual  meetings  of  such 
society  to  be  held  next  before  such  general  meeting  for  the  purpose  of  such  alteration, 
or  repeal  ;  unless  a  committee  of  such  members  shall  have  been  nominated  for  that 
purpose,  in  which  case  such  committee  shall  be  convened  in  like  manner,  and  unless 
such  alteration  or  repeal  shall  be  made  with  the  concurrence  and  approliation  of  three- 
fourths  of  the  members  of  such  society  then  and  there  present,  or  by  the  like  proportion 
of  any  such  committee  as  aforesaid,  if  any  shall  have  been  nominated  for  that  purpose  ; 
and  such  alteration  or  repeal  shall  be  subject  to  the  review  of  the  justices  at  such 
General  Quarter  Sessions  of  the  peace,  or  at  any  adjournment  thereof,  as  aforesaid, 
and  shall  be  filed  in  the  manner  hereinbefore  directed  ;  and  that  no  such  lule,  order, 
or  regulation  shall  be  binding  unless,  or  have  any  force  and  effect  until,  the  same 
shall  have  been  agreed  to,  and  confirmed  by  such  justices,  and  filed,  as  aforesaid. 

By  the  4th  section,  it  is  enacted,  that  such  society  may  appoint  such  persons  into 
the  office  of  steward,  president,  warden,  treasurer,  or  trustee,  as  they  shall  think 
proper ;  and  such  treasurer  or  treasurers,  trustee  or  trustees,  and  all  and  every  other 
officer  or  officers,  or  other  persons  whatsoever,  who  shall  be  appointed  to  any  office 
in  any  wise  touching,  or  concerning  the  receipt,  management,  or  expenditure  of  any 
sura  or  sums  of  money  collected  for  the  purpose  of  any  such  society,  before  he  or  they 
shall  be  admitted  to  take  upon  him,  or  them,  the  execution  of  any  such  office  or  trust, 
shall  (if  required  so  to  do  by  the  rules  or  regulations  of  such  society  to  which  such 
officers  shall  belong)  become  bound  with  two  sufficient  sureties  for  the  just  and  faithful 
execution  of  such  office  or  trust,  and  for  rendering  a  just  and  true  account,  according 
to  the  rules,  orders,  and  regulations  of  such  society,  and  in  all  matters  lawful  to  pay 
obedience  to  the  same,  in  such  penal  sum  or  sums  of  money,  as  by  the  major  part  of 
such  society,  at  any  such  meeting  as  aforesaid,  shall  be  thought  expedient,  and  to  the 
satisfaction  of  such  society  ;  and  that  every  such  bond  or  bonds  to  be  given  by,  or  on 
the  behalf  of  such  treasurer  or  treasurers,  trustee  or  trustees,  shall  be  given  to  the 
clerk  of  the  peace  of  the  county,  riding,  division,  or  shire,  where  such  society  shall  be 
established,  for  the  time  being,  without  fee,  or  reward ;  and  in  case  of  forfeiture,  it 
shall  be  lawful  to  sue  upon  such  bond  in  the  name  of  the  clerk  of  the  peace  for  the 
time  being,  for  the  use  of  the  said  society,  &c. 

The  5th  section  provides  for  the  election  of  any  number  of  members,  not  less  than 
eleven,  to  be  a  committee  of  the  society,  to  which  the  members  may  delegate  all,  or 
any  of,  the  powers  given  by  the  act  to  be  executed. 
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councilmen,  to  be  chosen  out  of  the  body  of  subscribers  ;  and  by  the  ninth  of  the  said 
articles  it  was  ordered,  that  the  master  of  the  house  where  the  society  met,  should  give 
security  for  the  security  of  the  society's  box,  containing  the  money,  and  books  of 
accounts  :  and  after  reciting  those  provisions  of  the  fourth  section  of  the  statute 
(vide  note  («),  ante,  p.  670),  which  direct  securities  to  be  given  for  the  just  execution 
of  offices  of  trust,  if  required,  (&c.) ;  and  that  pursuant  to  the  said  first  article,  eleven 
persons,  members  of  the  said  society,  had  been  duly  appointed  to  the  offices  before- 
mentioned,  and  were  the  then  committee  for  governing  the  said  society  ;  and  that 
there  was  one  box  belonging  to  the  said  society  in  which  was  deposited  the  money, 
securities,  and  books  of  account,  and  usually  kept  at  the  house  where  the  said  society 
met,  viz.  the  house  of  the  defendant  at  Kipponden  Bank  Top  ;  and  that  the  said  box 
was  then  at  his  house  and  in  his  custody  ;  and  that  a  meeting,  the  day  last  aforesaid, 
being  one  of  the  society's  quarterly  meetings,  it  was  agreed  by  the  said  committee 
that  the  box,  money,  &c.  should  be  kept  at  the  house  of  the  defendant,  until  ordered 
to  the  contrary  by  the  said  committee  at  one  of  the  quarterly  meetings  ;  and  that 
it  was  also  agreed  that  the  defendant,  and  two  other  persons  as  his  sureties,  should 
enter  into  those  presents  in  the  penal  sum  of  2001.  for  the  safety  of  the  said  box,  &c. ; 
and  that  the  same  box,  &c.  and  such  other  money  securities,  and  books  of  account, 
and  things  belonging  to  the  said  society,  as  should  from  time  to  time  be  deposited  in 
the  said  box,  or  paid,  or  delivered  to  the  defendant  for  the  use  or  benefit  of  the  same 
society,  should  be  returned,  re-delivered  and  repaid,  when  required,  &c.  :  it  was 
declared,  that  if  the  above  bound  [672]  defendant  did  and  should  from  thenceforth 
for  so  long  time  as  he  should  be  intrusted  with  the  said  society's  box,  and  their  said 
securities,  and  books  of  account,  and  with  any  of  their  monies  which  might  be  paid 
to  him  at  any  time  or  times  by  the  said  society,  safely  keep  for  the  use  of  the  same 
society,  the  same  box,  society's  books  of  account,  and  monies,  and  all  further  secuiities, 
books,  accounts,  sum  and  sums  of  money,  and  othei'  matters  and  things  as  should 
from  time  to  time  be  deposited  in  the  said  society's  said  box,  so  then  in  the  custody 
of  the  defendant,  or  which  should  be  otherwise  paid,  or  delivered  to  him  for  their  use. 
And  if  the  defendant,  his  heirs,  executors,  or  administi'ators,  did  and  should  at  any  time 
thereafter,  when  required  so  to  do  by  a  majority  of  the  said  society  at  one  of  their 
annual  or  quarterly  meetings,  or  by  their  committee  for  the  time  being,  well  and  truly 
return  and  deliver  unto  the  committee  for  the  time  being  of  the  said  society,  for  the 
use  of  the  same  society,  the  said  society's  said  box,  and  all  their  securities,  books, 
accounts,  matters,  and  things  which  should  have  been  deposited  therein,  or  otherwise 
delivered  to  the  defendant  for  the  use  of  the  same  society,  uninjured,  and  in  the  same 
manner,  plight,  and  condition  that  the  same  were,  or  should  be  iu  when  so  delivered 
to  him  :  and  also  did  and  should,  when  so  required  as  aforesaid,  well  and  truly  pay,  > 
or  cause  to  be  paid,  unto  the  committee  for  the  time  being  of  the  said  society,  for  the  '< 
use  of  the  same  society,  all  and  every  such  sum  and  sums  of  money  as  should  from 
time  to  time  be  by  the  same  society  deposited  in  the  said  box,  or  otherwise  paid  to 
the  defendant,  or  wherewith  he  should  be  intrusted  for  their  use  ;  and  likewise  did 
and  should  render  a  just  and  true  account  according  to  the  rules,  orders,  and  regula- 
tions of  the  said  society,  and  of  the  said  act  of  parliament,  and  those  presents,  and  iu 
all  matters  lawful  pay  obedience  to  the  same,  then  the  obligation  to  be  void,  other- 
wise to  be  in  full  force. 

[673]  The  declaration  then  assigned  two  breaches:  1st.  That  the  defendant  had 
been  intrusted  with  the  box,  with  divers  securities,  &c.  deposited  therein,  and  other- 
wise delivered  to  him  ;  and  that  whilst  he  continued  so  intrusted,  to  wit,  on  the  fifth 
May,  1824,  he  was  required  by  the  committee  of  the  said  society  for  the  time  being, 
to  deliver  unto  them  the  box,  and  all  their  securities,  ifec.  which  had  Ijeen  deposited 
therein,  and  otherwise  delivered  to  him ;  yet  that  he  did  not,  nor  would  return  and 
deliver  the  box,  and  all  the  securities,  &c.  contrary,  &c.  The  second  breach  assigned 
was  the  non-delivery,  at  the  request  of  the  committee,  of  the  money,  to  wit,  the  sum 
of  1001.  which  had  been  deposited  in  the  box,  and  otherwise  paid  to  the  defendant. 
The  defendant  pleaded,  first,  non  est  factum.  To  the  first  breach  he  pleaded  specially  ; 
1st.  That  he  was  not  required  by  the  committee  of  the  society  for  the  time  being,  to 
return  unto  the  committee  for  the  use  of  the  same  society,  the  said  box,  &c.  in  manner 
and  form  as  the  plaintiff  had  in  his  first  breach  alleged.  2dly.  That  he  was  not 
required  by  any  committee  duly  chosen,  according  to  the  rules  and  articles  of  the 
society.     To  the  second  breach  he  pleaded  two  similar  pleas.     By  another  special  plea 
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he  alleged,  that  by  the  1st  rule  the  committee  were  to  consist  of  two  masters,  three 
stewards,  and  six  councilmen  ;  that  by  the  22d  rule,  one  new  master,  and  one  new 
steward,  were  to  be  chosen  by  the  committee  at  every  annual  meeting,  out  of  the 
councilmen,  or  the  whole  body  of  subscribers,  to  supply  the  place  of  a  master  and 
steward  who  were  to  be  voted  out  of  otBce  annually  by  the  committee  ;  and  that  the 
councilmen  were  to  be  chosen  annually  by  a  majority  of  the  whole  societ}' ;  but  that 
the  committee  who  made  the  demand,  had  been  in  office  a  year,  and  that  none  of  them 
had  been  voted  out  of  office  at  the  last  annual  meeting  next  before  the  time  of  the 
requisition,  contrary  to  the  22d  rule.     Replication  to  the  last  plea,  stated  that  the 
committee  who  made  the  requisition  [674]  were  legally  appointed,  and  traversed  the 
allegation,  that  none  had  been  voted  out,  or  that  each  person  continued  to  hold  the 
same  office  after  the  annual  meeting  as  he  had  held  before  ;  and  issue  was  joined  on 
this,  and  the  preceding  special  pleas.     The  cause  was  tried  before  Bayley,  J.  at  the 
Yorkshire  summer  As.sizes,   1824,  and  the  circumstances  appeared  to  be  as  follows. 
By  the  4th  original  rule,  it  was  directed,  "  that  the  members  of  the  society  meet  at 
the  Society  House,  Ripponden   Bank  Top,  quarterly,  viz    on   the  first   Monday  in 
February,  May,  August,  and  November,"  to  pay  their  contributions.     This  rule  was 
intended  to  be  altered  by  one  out  of  a  set  of  additional  articles  confirmed  at  Leeds 
Sessions,  1818,  by  expunging  the  place  for  holding  the  meetings;    but  the  amended 
rule  did  not  appoint  any  other  place  of  meeting.     The  11th  original  rule  provided, 
that  the  concerns  of  the  society  should  be  managed  by  the  masters,  stewards,  and 
councilmen  ;   the  masters  and  stewards  to  keep  the  books  and  settle  the  accounts 
every  quarter,  and  the  councilmen  to  inspect  the  accounts  of  the  masters  and  stewards. 
By  the  38th  original  rule,  it  was  ordered,  that  all  the  members  of  the  society  should 
meet  on  Whit-Monday   in  every  year,  at  the  Society  House,   where  the   accounts 
were  to  be  given  in  by  the  stewards,  &c.     The  meetings  of  the  society  were  held  at 
a  public  house  kept  by  the  defendant  at  Ripponden  Bank  Top,  from  its  first  establish- 
ment till  the  beginning  of  1824,  and  the  box  was  deposited  there,  secured  by  three 
locks,  the  keys  of  which  remained  in  the  custody  of  the  stewards  for  the  time  being. 
At  the  annual  meeting  held  at  the  defendant's  house  on  Whit-Mond.ay,  182.3,  one 
master  and  one  steward  were  voted  out,  and  successors  to  them  regularly  appointed, 
and  six  councilmen  were  elected  in  the  usual  manner.     The  society  met  on  the  two 
succeeding  quarterly  days  at  the  same  place  ;  but  in  consequence  of  repeated  complaints 
of  the  badness  of  the  accommodations  there,  an  attempt  was  made  by  the  [675] 
committee  at  the  latter  of  these,  on  the  3d  of  November,  1823,  to  remove  the  box  to 
a  neighbouring  inn  called  the  Triangle,  but  they  were  prevented  by  the  defendant's 
wife.    They  th^en  convened  an  extraordinary  general  meeting  of  the  society,  to  be  held 
at  the  defendant's  house  on  the  24th  of  November,  by  notice  posted  up  six  days  before 
at  different  places  of  worship  within  the  society's  district,  for  the  purpose  of  deciding 
upon  the  propriety  of  removing  their  meetings  to  the  Triangle.     The  society  consisted 
of  something  more  than  two  hundred  members.     The  meeting  was  attended  by  about 
one  hundred  and  sixty-five,  and  amongst  them  by  the  defendant;  and  the  question 
was  regularly  put,  and  carried  in  the  affirmative  by  a  majority  of  about  one  hundred 
and  fifty  to  fourteen  or  fifteen.     This  resolution  was  attended  by  a  division  amongst 
the  members,  between  twenty  and  thirty  of  them  adhering  to  the  defendant,  and 
continuing  to  meet  at  his  house,  and  all  the  rest,  including  the  committee,  holding 
their  future  meetings  at  the  other  inn.     A  verbal  demand  of  the  box  was  made  of  the 
defendant  on  the   13th  of  February,   1824,  by  the  committee  and  five  or  six  other 
members,  in  order  to  transfer  it  to'  the  Triangle  ;    but  he  refused  to  deliver  it  up. 
And  on  the  6th  May  following,  a  written  demand  of  it,  signed  by  all  the  members  of 
the  committee,  was  served  upon  him  ;  but  he  still  persevered  in  his  refu.sal,  and  the 
action  was,  in  consequence,  commenced  a  few  days  after. 

At  the  annual  meeting  for  1824,  held  at  the  Triangle,  a  master  and  steward  were 
voted  out ;  but  they  were  respectively  appointed  each  to  the  office  held  by  the  other, 
and  the  six  councilmen  were  re-elected  ;(a)  and  on  the  same  day,  the  defendant's 
party  being  assembled  at   his  [676]  house,  chose  eleven  out  of  their  number  as  a 


(a)  The  defendant,  or  his  solicitor  appear,  in  the  defence  to  the  action,  to  have 
confounded  together  the  committees  of  1823  and  1824,  and  their  respective  modes  of 
appointment. 
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committee  for  1824,  broke  open  the  club-box,  and  took  out  the  securities;  which  led 
to  other  proceedings  before  the  Master  of  the  Rolls,  and  in  this  Court,  not  necessary 
to  be  detailed. 

At  the  trial,  a  printed  copy  of  the  second  set  of  rules  was  produced,  which  stated 
that  they  had  been  agreed  to  at  two  meetings  convened  for  that  purpose,  held  the 
2d  and  9th  days  of  April,  1822  ;  and 

Scarlett,  for  the  defendant,  objected,  that  by  the  4th  rule  the  society  were  to  meet 
at  the  defendant's  house  ;  that  by  the  3d  section  of  the  statute,  no  rule  can  be  altered 
unless  at  a  general  meeting,  convened  by  public  notice,  signed  by  the  secretary  or 
clerk,  in  pursuance  of  a  requisition  by  three  or  more  members,  and  publicly  read  at 
the  two  usual  previous  meetings ;  that  the  notice  of  the  meeting  at  which  the  4th 
rule  was  alleged  to  have  been  altered,  was  deficient  in  these  formalities  ;  that  that  rule 
was  still  binding  ;  that  the  removal  of  the  society  was  in  contravention  of  it,  and 
illegal ;  and  therefore  the  obligor  in  the  bond  was  not  bound  to  deliver  the  box.  It 
was  also  objected  that  the  committee-men  by  whom  the  box  had  been  demanded,  had 
not  been  lawfully  elected.  The  learned  Judge  was  of  opinion  that  the  first  objection 
was  inapplicable  ;  and  that  the  circumstance,  on  the  alleged  non-existence  of  which 
the  second  was  founded,  had  been  proved.  He  accordingly  overruled  them  both,  but 
saved  the  points  ;  the  second  however  was  abandoned  on  the  argument.  A  verdict 
was  taken  for  the  plaintift'  by  consent,  with  Is.  damages  and  40s.  costs,  defendant 
entering  into  a  rule  to  deliver  up  on  demand  the  box,  books,  and  securities. 

A  rule  had  been  obtained  by  Alexander  for  setting  aside  the  verdict,  and  entering 
a  nonsuit;  against  which 

Brougham  and  Parke  shewed  cause.  They  contended  in  the  first  place,  that  the 
removal  of  the  society  was  per-[677]-fectly  legal,  the  4th  original  rule  having  been 
repealed,  and  the  amended  one  confirmed  and  inroUed  by  the  justices  at  sessions, 
without  any  opposition  by  the  defendant :  and  in  the  next,  that  the  legality,  or 
illegality  of  the  removal  was  quite  beside  the  question  arising  out  of  the  issues  on  the 
record,  viz.  the  title  of  the  committee  of  1823,  to  demand  the  box,  &c.  That  committee 
had  been  legally  chosen  at  the  defendant's  house  before  the  commencement  of  the 
disputes ;  and,  whether  the  removal  was  legal,  or  illegal,  had  a  clear  right,  both  by 
the  rules,  and  the  tei'ms  of  the  bond,  to  call  upon  the  defendant  to  return  the  property, 
to  be  kept  wherever  the  meetings  were  held. 

Alexander,  in  support  of  the  rule,  made  two  points:  1st.  That  the  committee 
were  not  authorized  in  making  the  demand,  and  therefore  the  refusal  was  no  breach 
of  the  condition  of  the  bond.  2d.  That  under  the  form  of  the  pleadings  the  defen- 
dant was  at  liberty  to  disprove  their  authority.  1st.  The  committee  had  no  authority, 
unless  derivable  from  the  meeting  of  the  24th  November,  or  the  terms  of  the  bond, 
or  the  statute,  or  the  rules  of  the  society.  Now  the  meeting  conferred  no  such  power, 
because  it  directed  a  thing  to  be  done  which  was  contrary  to  the  4th  rule  of  1807, 
assuming  that  to  be  unrepealed.  The  bond,  both  in  terms,  and  according  to  the  4th 
and  5th  sections  of  the  act,  rendered  the  defendant  liable  so  far  only  as  was  consistent 
with  the  rules,  orders,  and  regulations  of  the  society,  and  therefore  invested  the  com- 
mittee with  no  power  beyond  what  those  expressly  bestowed  upon  them.  Did  the 
rules  of  the  society  then  authorize  the  committee  in  making  the  demand'?  They  did 
not.  The  true  construction  of  the  4th  and  9th  oiiginal  rules  is,  that  the  master  of 
the  society's  house,  is  entitled  to  the  custody  of  the  box  so  long  as  his  house  is  their 
place  of  resort,  and  his  bond  remains  in  force.  By  the  4th  rule,  the  defendant's  house 
is  appointed  to  be  the  society's  house,  and  that  rule  has  not  been  [678]  repealed  by 
the  regulations  of  1818,  but  is  still  binding.  The  repeal  insisted  upon  on  the  other 
side  was  in  opposition  to  the  provisions  of  the  3d  section  of  the  statute,  and  therefore 
void.  Nor  did  the  subsequent  confirmation,  and  inrollment  by  the  justices  at  sessions, 
cure  that  informality  ;  for  the  words  of  the  section  are  express,  that  no  such  substi- 
tuted lule  shall  be  binding,  or  have  any  force  or  effect,  until  the  same  shall  have  been 
agreed  to  as  aforesaid.  Nor,  for  the  same  reason,  can  the  acquiescence  of  the  defen- 
dant in  such  rules  of  1818,  estop  him  from  taking  the  objection.  With  equal  reason 
might  it  be  said,  that  the  invalidity  of  process  served  upon  a  Sunday  (which  is  made 
void  by  the  statute  29  C.  2,  c.  7,  s.  6)  could  be  made  good  by  a  waiver  of  the  defen- 
dant; but  the  contrary  has  been  decided  by  Taylor  v.  Phillips  (3  Ea.  155).  The  4th 
rule  therefore  still  continuing  in  force,  the  defendant  was,  at  the  time  of  the  demand, 
entitled  to  retain  the  custody  of  the  box,  and  in  refusing  to  give  it  up,  has  done  no 
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more  than  what  his  duty  to  the  soeiety  required.  2d.  Nor  is  the  defendant  estopped 
by  the  course  which  the  pleadings  have  taken,  from  disputing  the  authority  of  the 
committee  to  make  the  requisition.  The  issue  taken  by  the  2d  plea  is,  that  the 
defendant  was  not  required  by  the  committee  of  the  said  society  for  the  time  being, 
to  return,  and  deliver  unto  the  same  committee  for  the  use  of  the  same  society,  the 
said  society's  box,  &c.  modo  et  forma,  &c.  Now  the  word  "  required,"  must  be  under- 
stood as  meaning  "  legally  required,"  according  to  the  rules  of  construction  laid  down 
by  Lord  Ellenborough  in  Rex  v.  Stevens  and  Anotlier  (-5  Ea.  257) ;  and  on  the  same 
principle,  on  which  in  Sinnglehurst  v.  Altham  (.3  T.  R.  139),  "event"  was  held  to  mean 
"legal  event;"  in  Fisher  v.  Pimbley  (11  Ea.  188),  "no  award"  was  held  to  mean  "no 
legal  award;"  and  in  Gilbert  v.  Parker  (2  Salk.  629),  "seisin  "  was  [679]  held  to  mean 
"sole  seisin."  Nor  was  it  necessary  that  the  word  "legally"  should  be  expressed, 
if  it  could  fairly  be  implied.  2  Saund.  30-5  a.  n.  13.  Vynior's  case  (8  Rep.  79  b.  81  b.), 
Marsh  v.  Bulted  (-5  B.  &  A.  507).  The  issue  therefore  in  substance  is  upon  the  legality 
of  the  requisition  ;  and  according  to  the  first  point  of  the  argument,  it  was  unauthorized, 
and  illegal. 

Alexander,  L.  C.  B.  I  shall  make  no  observation  on  the  pleadings  :  on  the 
substantial  justice  of  the  case  I  have  a  very  clear  opinion.  The  original  questions  in 
substance  were,  in  the  first  place,  whether  a  demand  of  this  society's  property  had 
been  made  of  the  defendant,  by  the  committee  for  the  time  being ;  and  if  there  had, 
in  the  next,  whether  that  committee  had  been  legally  constituted.  But  these  have 
been  now  abandoned,  and  the  question  at  present  is,  what  right  the  committee  had 
to  make  a  demand.  It  is  contended  that  they  had  no  right  However,  it  appears 
to  me,  that  according  to  the  clear  and  unequivocal  meaning  of  the  terms  of  this  bond, 
the  committee  were  entitled  to  make  the  requisition  which  they  have  made  I  do 
not  find  any  thing  in  the  condition  of  the  bond,  which  directs  the  request  to  be  made 
by  a  committee  according  to  the  rules,  orders,  and  regulations  of  the  society,  or  the 
act  of  parliament.  On  the  contrary,  this  person  was  bound  by  it  to  obey  the  com- 
mands of  the  committee  for  the  time  being  relating  to  the  box,  leaving  it  to  them 
to  answer  for  the  consequences,  if  they  were  not  acting  agreeably  to  the  rules,  or  the 
statute.  I  cannot  therefore  apply  the  condition  as  Mr.  Alexander  does  It  states, 
"that  if  the  defendant,  his  heirs,  &c.  did  and  should,  at  any  time  thereafter,  when 
required  so  to  do  by  a  majority  of  the  said  society,  at  one  of  their  annual  or  quarterly 
meetings,  or  by  their  committee  for  the  time  being,  well  and  truly  return  and  deliver 
unto  the  com-[680]-mittee  for  the  time  being  of  the  said  society,  for  the  use  of  the 
same  society,  the  .said  society's  box,  &c. '  These  terms  do  not  authorize  the  qualifica- 
tion contended  for.  It  is  true,  that  towards  the  end  of  the  condition  there  is  a 
distinct  provision,  by  which  the  obligor  promises  that  he  would  "  render  a  just  and 
true  account  according  to  the  rules,  orders,  and  regulations  of  the  said  society,  and 
of  the  said  act  of  parliament;"  but  I  am  not  aware  of  any  thing  which  requires  me 
to  connect  that  clause  with  the  demand  of  this  committee :  and  if  I  even  were  to 
do  so,  I  do  not  know  that  it  would  have  any  efTect  favourable  to  the  defendant.  It 
seems  to  me  to  be  a  clear  proposition,  that  he  did  not  comply  with  the  terms  of  the 
condition. 

Gr.\ham,  B.  To  say  that  the  power  of  the  committee  to  demand  the  box  was 
limited  in  such  a  way  as  has  been  contended,  would  be  that  sort  of  qualification  of 
it  which  would  render  it  extremely  difficult  ever  to  make  a  demand.  I  think  the 
issue  proved. 

Gakrow,  B.  concurred. 

HuLLOCK,  B.  I  think  that  this  rule  ought  to  be  discharged.  The  simple  question 
is,  are  the  issues  joined  upon  the  record  established  by  the  evidence  given  on  the 
trial]  The  first  of  these  is,  whether  the  defendant  was  requested  to  deliver  up  the 
box,  &c.  by  the  committee  of  the  society  for  the  time  being.  Now  a  demand  was 
proved  at  the  assizes  in  every  sense  of  the  word.  The  second  is,  whether  the  com- 
mittee were  legally  appointed,  or  not.  I  had  at  first  supposed  that  their  appointment 
had  taken  place  at  the  Triangle,  in  which  event  it  would  be  illegal ;  because  the  fourth 
rule,  I  think,  has  not  yet  been  altered,  in  the  manner  required  by  the  statute.  But 
the  evidence  is,  that  they  were  duly  elected  by  the  majority  of  the  members  assembled, 
in  their  annual  meeting  at  the  [681]  defendant's  house.  The  committee  then  being 
legally  appointed,  the  question  is,  whether  they  had  a  right  to  demand  the  box,  &c. 
It  appears  to  me,  that  they  were  authorized  in  making  that  requisition.     I  agree  in 
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the  construction  which  the  Court  has  put  upon  the  bond,  and  I  am  of  opinion,  that 
the  issues  joined  upon  the  record  are  sustained  by  the  evidence. 
Kule  discharged. 

The  King  v.  Marsh  and  Others.  Exchequer  of  Pleas.  November  29th,  1824. — 
Where  an  extent  in  chief  had  been  issued  for  the  recovery  of  a  sum  of  money, 
being  pi'oceeds  of  assessed  taxes  for  a  part  of  a  year,  deposited  by  a  collector 
with  a  banking  house  which  had  stopped  payment,  and  such  sum  was  partly 
composed  of  balances  left  in  the  hands  of  the  collector  upon  his  several  monthly 
payments  to  the  Receiver  General,  the  Court  refused  to  refer  it  to  the  King's 
Remembrancer  to  see  (in  efl'ect)  whether  the  poundage  upon  all  those  payments 
ought  not  to  be  deducted  from  the  sum  mentioned  in  the  extent,  as  being  the 
collector's  and  not  the  king's  money  ;  upon  the  grounds,  1st.  that  the  application 
was  without  precedent :  2d.  that  the  collector's  title  did  not  accrue  till  the 
completion  of  his  collection,  and  payment  of  his  entire  assessment:  3d.  that  the 
same  did  not  come  within  the  juiisdiction  of  this  Court  as  a  debt,  or  liquidated 
demand,  but  was  subject  to  the  control  of  the  Lords  of  the  Treasury,  who  have 
all  the  requisite  accounts  before  them,  as  an  equitable  claim  to  be  adjusted,  or 
wholly  disallowed,  according  to  circumstances :  4th.  that  it  would  be  impossible 
for  the  master,  without  the  accounts,  to  see  whether  ultimately  the  collector 
would  have  any  claim. 

On  a  writ  of  extent  for  6891.  Is.  5d. 

An  extent,  tested  the  15th  of  September,  and  returnable  the  6th  of  November, 
1824,  was  issued  against  Messrs.  Marsh  and  Co.  late  of  Berners  Street,  bankers,  on 
an  affidavit  of  Thomas  Shuttleworth,  one  of  the  collectors  of  assessed  taxes  for  the 
parish  of  St.  Marylebone,  London  ;  stating,  that  the  defendants  were  justly  and 
truly  indebted  to  the  King  in  the  sum  above  mentioned,  being  his  Majesty's  monies 
arising  fr'om  the  duties  on  houses,  windows,  lights,  and  other  assessed  taxes  for  the 
year  ending  the  5th  of  April  then  last  past,  and  for  the  year  ending  the  5th  of  April 
then  next  ensuing,  respectively,  collected  and  received  of  and  from  the  several 
inhabitants  of  the  [682]  said  parish  by  deponent,  and  by  him  deposited  in  the  hands 
of  the  said  defendants  for  safe  custody. 

On  the  16th  of  September  a  commission  of  bankruptcy  was  issued  against  three 
of  the  partners,  under  which  they  were  duly  found  and  declared  bankrupts ;  and  on 
the  29th  of  October,  another  commission  was  issued  against  the  remaining  partner, 
Henry  Fauntleroy,  pursuant  to  the  statute  3  G.  4,  c.  81,  under  which  he  was 
found  and  declared  bankrupt,  and  the  same  persons  were  appointed  assignees  of 
both  estates. 

An  affidavit  was  made  by  the  solicitor  to  the  assignees,  stating  the  deponent's 
information  and  belief,  that  in  the  ordinaiy  course  of  the  business  of  the  collectors, 
each  collector  must  have  sworn  before  the  commissioners  of  the  district  on  the  2d 
day  of  September  to  the  truth  of  his  account,  and  have  been  thereupon  ordered  to 
pay  in  his  balance  :  and  that  it  accordingly  appeared  by  the  accounts  of  the  said 
T.  Shuttleworth  and  other  collectors,  who  kept  cash  at  the  house  of  the  bankrupts, 
that  large  sums  of  money  were  drawn  out  by  each  of  them  on  the  8th  day  of 
that  month,  being,  according  to  deponent's  infoi'mation  and  belief,  the  balances  or 
sums  ordered  to  be  paid  by  the  said  collectors  respectively  :  and  that  it  appeared  to 
the  deponent,  upon  a  careful  examination  of  the  accounts  of  the  said  T.  Shuttleworth 
with  the  bankrupts,  that  the  sum  of  6891.  Is.  5d,  sworn  by  the  former  to  be  due  to 
his  Majesty  at  the  time  of  making  his  affidavit,  could  not  have  been  so  due  by  the 
said  T.  S.  And  upon  this  a  rule  nisi  was  obtained  by  Jervis,  on  behalf  of  the 
assignees,  for  referring  it  to  the  King's  Remembrancer  to  enquire,  whether  all,  or 
what  part  of  that  sum,  was  due  from  the  defendants  to  his  Majesty  ;  the  assignees 
submitting  to  pay  such  sum  as  should  be  found  to  be  due. 

The  course  of  business  in  relation  to  the  assessed  taxes  in  the  .parish  of  St. 
Marylebone  was  represented  to  be  as  follows.  The  parish  is  divided  into  several 
districts :  as-[683]-sessors  are  appointed  for  each  district,  who  make  the  assessments, 
which  are  allowed,  and  signed  by  the  commissioners,  and  a  collector  appointed  for 
each  by  warrant  under  seal;  after  which  duplicates  of  the  assessments,  with  the 


M'CLESSi  THE   KING   V.  MARSH  287 

names  of  the  respective  collectors,  are  transmitted  to  the  Receiver  General,  who 
charges  the  collectors  in  his  books  with  the  amounts  of  their  respective  assessments. 

Under  the  3  G.  -t,  c.  SS,{ay  the  commissioners  have  held  monthly  meetings,  at 
which  the  collectors  have  been  examined  on  oath  as  to  the  sums  collected  by  them 
within  each  month ;  and  the  commissioners  have  usually  made  an  order  for  payment 
of  such  a  portion  of  those  sums  as  they  might  think  expedient,  generally  leaving 
a  small  balance  in  the  hands  of  the  collector.  But  the  sum  so  left  in  the  preceding 
month  is  always  carried  forward,  and  forms  part  of  the  balance  appearing  to  be  due 
in  the  succeeding  mouth,  and  is  never  taken  credit  for  by  the  collector,  till  the  final 
close  of  his  accounts  for  the  year  with  the  Receiver  General,  after  Christmas.  The  sum, 
for  recovery  of  which  the  extent  had  been  issued,  was  the  residue  remaining  after 
deducting  the  gross  sums  paid  from  the  gross  sums  received  by  the  collector :  and 
the  sole  question  in  substance  was,  whether  this  sum  ought  not  to  have  been  reduced 
by  the  amount  of  his  poundage  upon  his  several  payments  ;  the  assignees  contend- 
ing that  his  right  thereto  accrued  immediately  as  each  monthly  payment  was  made ; 
that  the  retention  of  the  monthly  balances  was  to  be  taken  as  an  authorized  appropria- 
tion of  the  same,  in  satisfaction  of  the  poundage  on  each  such  occasion  due ;  and 
that  the  poundage  therefore  was  the  collector's  own  money,  and  not  recoverable  by 
the  prerogative  process. 

Holt  shewed  cause.  The  reference  is  totally  uncalled  for,  and  the  extent  may  be 
supported  to  the  full  amount  [684]  for  which  it  has  issued.  For  all  the  monies  what- 
ever received  by  the  collector  are  the  King's  monies.  There  is  no  distinction  in  the 
character  of  the  sum  collected,  viz.  that  so  much  belongs  to  the  King,  and  so  much 
to  the  collector  for  poundage,  the  right  of  the  latter  not  accruing  until  the  collection 
and  payment  of  the  whole  yearly  assessment  with  which  he  is  charged  in  the  Receiver 
General's  books.  By  the  38  G.  3,  c.  5,  s.  14,  it  is  enacted,  that  the  collectors  shall, 
upon  collection  of  the  whole  sura  appointed  to  be  collected  by  them,  and  payment 
thereof  as  is  thereby  appointed,  have  and  receive  for  their  pains  in  collecting  and 
paying  the  money,  3d.  in  the  pound,  which  they  are  empowered  to  detain  out  of  the 
last  payment  of  the  aforesaid  several  and  respective  quarterly  payments. 

The  circumstance  of  the  payments  being  made  monthly,  or  quarterly,  is  immaterial, 
and  cannot  affect  the  principle  established  by  this  enactment ;  which  is,  that  the 
poundage  is  due,  and  may  be  detained  by  the  collector  only  upon  payment  of  the 
entire  sum  to  be  collected  by  him.  But  this  provision,  although  repeated  in  subse- 
quent acts,  has  been  greatly  narrowed  by  more  recent  statutes ;  and  as  the  law  now 
stands,  the  collector  can  at  no  time  have  a  lien  on  the  money  collected,  nor  any  right 
to  poundage,  until  his  claim  has  been  exercised,  and  admitted  by  the  agents  for  the 
Crown.  His  title  now  arises  not  absolutely  upon  what  he  collects,  but  conditionally 
upon  what  he  pays.  By  the  3  G.  4,  c.  88,(af  which  is  the  most  recent  act  relating  to 
the  asse.ssed  taxes,  "  every  collector  shall  receive  from  the  Receiver  General  the 
poundage  allowed  to  him  under  the  said  recited  acts,  unless  the  Commissioners  of  his 
Majesty's  Treasury  shall  direct  all,  or  any  portion  of  such  poundage,  to  be  discon- 
tinued, and  which  the  said  Commissioners  are  thereby  authorized  to  do  from  time  to 
time,  and  in  such  manner  as  shall  appear  to  them  [685]  expedient  for  the  better 
execution  of  the  provisions  of  that  act."  Poundage  therefore  is  now  a  contingent 
demand,  and  the  collector's  title  thereto  dependent,  after  the  full  discharge  of  his 
assessment,  upon  the  allowance  of  the  Receiver  General,  and  the  sanction  of  the  Lords 
of  the  Treasury.  It  follows,  that  any  attempt  to  appropriate  the  poundage  upon  the 
monthly  audits,  would  be  illegal,  and  void.  But  none  such  has  been  made  :  the 
balances  left  in  the  hands  of  the  collector,  are  only  balances  in  the  ordinary  course  of 
business,  and  brought  before  the  eye  of  the  Commissioners  at  every  successive  audit. 

Jer\as,  in  support  of  the  rule,  contended  that  a  reference  was  necessary  to  attain  to 
a  correct  state  of  the  facts  :  and  submitted,  that  the  amount  of  the  balances  was  as 
much  the  private  money  of  the  collector,  as  if  it  had  been  paid  to  him  by  any  indi- 
vidual whatever.  He  relied  on  the  statute  43  G.  3,  c.  161,  s.  79,  which  provides  that 
every  collector  shall  have  3d.  in  the  pound,  for  what  money  he  shall  pay  to  the 
Receiver  General,  his  deputy  or  deputies,  within  the  time  limited  by  the  recited  act ; 
and  on  the  48  G.  3,  c.  5.5,  s.  7,  whereby  it  is  enacted,  that  every  collector  shall  have 

(ay  And  see  43  G.  3,  c.  99,  s.  39. 

(a)-  No.  n.  Rules  and  Regulations,  6.     And  see  43  G.  3,  c.  99,  s.  61. 
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3cl.  ill  the  pound,  for  what  money  he  shall  pay  to  the  Receiver  General,  or  his  deputy 
or  deputies,  within  the  time  limited  by  the  several  acts  therein  mentioned,  for  all  the 
duties  granted  by  that  act,  except  those  in  schedule  L.  (being  those  in  respect  of 
killing  u-anie)  for  which  other  compensation  is  thereby  directed  to  be  made  ;  and  also 
for  what  money  such  collector  shall  pay  out  of  such  duties  except  as  aforesaid,  to  any 
person  or  persons  in  pursuance  of  any  other  act,  or  acts  of  parliament,  and  shall  duly 
account  to  such  Receiver  General,  or  his  deputy,  for  such  payments.  He  argued,  that 
these  enactments  established  the  collector's  right  to  poundage  immediately  on  his 
making  any  payment  to  the  Receiver  General ;  that  he  was  entitled  to  retain  the 
same  out  of  any  further  public  [686]  monies  he  might  receive,  and  to  set  ofl'  and 
deduct  it  in  account,  in  diminution  of  his  receipts  ;  and  consequently,  that  in  order  to 
ascertain  the  exact  balance  due  to  his  Majesty  at  the  time  of  issuing  the  extent,  credit 
ought  to  have  been  taken  by  the  collector  for  the  poundage  on  all  the  payments  which 
he  had  made ;  but  that  that  not  having  been  done,  the  extent  should  not  be  allowed 
to  stand. 

Alexander,  L.  C.  B.  I  am  very  much  against  granting  this  application.  It  is 
the  first  of  the  description  ever  made  under  these  circumstances  :  the  same  kind  of 
facts  must  have  very  frequently  occurred  ;  and  if  the  motion  were  at  all  maintainable, 
it  would  at  least  have  been  heard  of  before,  if  it  were  not  of  frequent  occunence. 
But  if  there  had  been  any  clear  title  in  this  collector  to  receive  in  respect  of  the  sums 
paid  to  the  Receiver  General,  a  separate,  specific  portion  of  the  money  lodged  with 
the  bankrupts,  and  it  had  been  possible  to  make  a  distinct  severance  between  that  and 
the  other  part,  which,  in  such  an  event  would  belong  to  the  King,  I  should  have 
thouglit  that  there  was  a  great  deal  of  reason  in  the  application.  But  that  is  not  at 
all  the  nature  of  the  case.  There  is  no  doubt  that  the  whole  of  this  money  has  been 
collected  for  the  public ;  and  it  is  equally  clear,  that  the  person  who  has  had  the 
trouble  and  risk  of  that  collection,  is  entitled  to  a  remuneration  upon  the  payment  of 
the  whole  sum  for  which  he  is  to  account.  But  till  the  matter  comes  to  that  point, 
there  is  no  part  of  it  which  can  be  called  his  property.  There  seems  therefore  to  be 
no  ground  for  the  reference  ;  it  appears  totally  impossible  for  the  Master  to  sec 
whether  ultimately  this  collector  would  have  any  specific  claim  in  respect  of 
poundage. 

Graham,  B.  I  agree  that  the  very  novelty  of  the  application  is  the  strongest 
argument  against  it.  But  independently  of  that,  when  we  look  to  the  general  pro- 
visions [687]  of  the  acts  of  parliament,  it  is  impossible  to  mistake  their  object,  both 
with  respect  to  the  payment  of  the  sums  collected,  and  the  mode  in  which  the  collectors 
shall  be  remunerated.  The  statutes  say  that  the  collectors  are  to  pay  ever)'  item 
which  they  receive  into  the  hands  of  the  Receiver  General,  and  that  they  are  to  be 
paid,  but  suliject  to  certain  qualifications,  three  pence  in  the  pound  for  their  trouble. 
But  that  is  upon  the  assumption  that  the  necessary  preliminary  step  of  handing  over 
the  whole  sum  to  the  Receiver  General  has  been  taken.  Then  it  comes  under  the 
control  of  the  Lords  of  the  Treasury  to  see  that  these  persons  are  properly  remuner- 
ated. They  have  before  them  the  sums  paid  by  the  collectors  from  time  to  time,  and 
filso  the  sums  received  ;  and  it  must  happen  pei'petually,  that  though  the  collectors 
have  paid  in  during  a  certain  space  of  time  but  12001.,  suppose  3'et  that  they  have 
received  5001.  or  6001.  more.  Consequently,  in  deciding  on  the  question  of  remunera- 
tion, they  can  take  all  these  circumstances  into  consideration,  and  withhold  the  whole, 
or  any  pait  of  the  three  pence  in  the  pound,  so  as  to  adjust  the  quantum  of  payment 
to  the  fair  extent  of  the  demand  :  now  the  object  of  the  application  is  to  take  that 
arrangement  out  of  their  hands,  and  transfer  it  to  the  officer  of  the  Court.  But  the 
officer  has  not  the  accounts  before  him ;  and  for  us  to  permit  the  reference,  would  be 
to  assume  a  jurisdiction  over  the  collector's  claim  for  poundage  as  a  debt.  But  I  have 
never  known  an  instance  where  a  distinct  sum  at  the  rate  of  three  pence  in  the  pound 
has  been  claimed,  or  consideied  as  a  debt  due  to  the  collector. 

Garrow,  B.  and  Hullock,  B.  concurred. 

Rule  discharged. (a) 

(a)  This  decision  extended  to  another  case  of  the  same  nature  precisely  as  the 
present,  but  the  sum  sought  to  be  recovered  was  12191.  7s. 
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[688]  The  King  v.  >LvRSH.(a)  27th  and  29th  November  1824.  An  affidavit 
for  an  immediate  extent  in  chief  against  a  bond-debtor  to  the  Crown,  should 
contain  a  distinct,  positive,  and  unequivocal  allegation  of  a  breach  of  the  bond ; 
therefore  where  the  allegation  of  the  breach  in  the  affidavit  was  ambiguous,  an 
extent  issued  against  one  of  the  obligors  in  a  bond  to  the  Crown,  was  set  aside. — 
But  where  the  extent  is  issued  against  a  surety,  the  affidavit  need  not  state  that 
application  has  been  made  to  the  principal  debtor  for  payment ;  or  that  he  is 
in  decayed  and  insolvent  circumstances.  Where  a  rule  nisi  for  setting  aside  an 
extent  in  chief  has  been  regularly  argued,  and  confirmed ;  the  Court  will  not 
grant  an  application  on  the  part  of  the  Crown  to  have  it  re-argued. 

On  two  Writs  of  immediate  Extent. 

[S.  C.  13  Price,  826.] 

John  Milbourne  Marsh,  upon  his  appointment  to  the  office  of  Deputy  Postmaster 
General  of  the  island  of  Jamaica  and  its  dependencies,  and  William  Marsh  (the 
defendant),  and  a  third  person,  as  his  sureties,  entered  into  a  bond  bearing  date  the 
7th  April,  1809,  to  his  late  Majesty,  in  the  penal  sum  of  80001.,  upon  the  following, 
among  other  conditions  :  that  if  the  said  J.  M.  Marsh,  at  all  times  during  his  continu- 
ance in  that  office,  should,  from  time  to  time,  call  to  account  all  the  deputy  postmasters, 
and  all  other  officers,  and  persons,  appointed,  or  employed,  and  to  be  appointed,  or 
employed  under  him  at  the  said  island,  or  any  other  island  or  islands  dependent  there- 
upon :  and  take,  collect,  and  receive  of  the  said  deputies,  and  officers,  and  all  persons 
whatsoever,  to  his  Majesty's  use,  all  such  monies  as  should  arise,  be  made,  had,  or 
received,  or  which  ought  to  be  received,  for  the  post  of  all  letters  and  packets  received 
in,  and  forwarded  from  the  said  island,  and  its  dependencies  :  and  if  the  said  J.  M. 
Marsh  should  and  would  well  and  truly  account  for  and  pay  unto  the  Receiver 
General  of  the  Post  Office  for  the  time  being,  at  the  General  Post  Office  in  London, 
for  the  use  of  his  Majesty,  all  such  sums  of  money  as  should  from  time  to  time  be 
received  by  him,  or  by  those  employed  under  him,  for  the  post  of  letters  and  packets, 
or  in  any  other  manner  by  virtue  of  his  said  office,  then  the  obligation  to  be  void, 
otherwise,  &c. 

A  fiat  was  granted  by  Mr.  Baron  Graham,  on  the  14th  of  September,  1824,  for  a 
writ  or  writs  of  immediate  extent  [689]  against  William  Marsh  for  the  sum  of  80001., 
the  penalty  of  the  bond,  under  which  two  writs  were  issued.  The  affidavit,  upon 
which  this  order  was  grounded,  after  reciting  the  conditions  of  the  bond,  proceeded 
as  follows  :  "  And  this  deponent,  Charles  Newton,  for  himself  saith,  that  the  said  J.  M. 
Marsh,  as  late  Deputy  Postmaster  General  at  Jamaica,  is  now  justly  and  truly  indebted 
to  his  Majesty  in  the  sum  of  99881.  14s.  Id.,  on  balance  of  his  accounts,  for  the  postage 
of  divers  mails  of  letters  sent  to  him  as  such  Deputy  Postmaster  at  Jamaica  from  the 
General  Post  Office  in  London."  The  affidavit  then  alleged  applications  to  the  defen- 
dant for  payment  of  the  balance,  and  stated,  that  he  was  one  of  the  partners  in  the 
firm  of  Marsh,  Stracey,  and  (.'o.  of  Berners  Street,  Oxford  Street,  bankers,  which  firm 
had  on  the  1 1th  September,  instant  stopped  payment,  and  was  according  to  the 
deponent's  belief,  insolvent ;  and  that  the  debt  was  in  danger  of  being  lost,  &c. 

Jervis,  for  the  defendant,  and  the  assignees  under  the  commission  of  bankruptcy, 
had  obtained  a  rule  on  a  former  day  in  this  term,  requiring  the  Attorney  General  to 
shew  why  the  fiat,  and  writs  of  extent,  and  all  proceedings  had  under  the  same,  should 
not  be  set  aside.  The  rule  was  moved  for  on  the  grounds,  that  the  allegations  of  the 
affidaWt  did  not  necessarily  imply  a  breach  of  the  condition  of  the  bond  ;  that  it  did 
not  appear  thereby  that  application  had  been  made  to  the  principal  for  payment ;  or 
that  he  was  in  decayed  or  insolvent  circumstances.  But  the  case  of  The  Attorney 
General  v.  Reshy  &  Al  (Hardr.  377),  having  been  referred  to  by  Hullock,  B.,  on  the 
original  application,  as  an  express  authority  against  the  last  point,  and  the  Court 
generally  now  intimating  a  strong  opinion  that  the  rule  could  not  be  supported  on  the 
second  ground,  they  were  both  abandoned  by  defendant's  counsel. 

[690]  The  Solicitor  General  and  Clarke,  N.  G.  shewed  cause.  The  affidavit  might 
have  been  more  technical  in  form,  but  in  substance  it  is  a  sufficient  foundation  for  the 
extent.     The  objection  is,  that  it  does  not  appear  upon  it  that  the  Deputy  Postmaster 

(o)  See  the  preceding  case. 
Ex.  Div.  IV.— 10 
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has  received  the  sums  of  money  with  which  he  has  been  charged  at  the  General 
Post  Office,  and  which  are  sought  to  be  recovered  by  this  proceeding.  The  affidavit 
states,  "That  the  said  J.  M.  Marsh,  as  late  Deputy  Postmaster  General  at  Jamaica,  is 
now  justly  and  truly  indebted  to  his  Majesty  in  the  sum  of  99881.  14s.  Id  ,  on  balance 
of  his  accounts,  for  the  postage  of  divers  mails  of  letters."  This  is  a  most  direct 
allegation  of  the  existence  of  a'debt  to  the  Crown,  from  the  principal,  in  his  character 
of  Postmaster  ;  and  also  of  a  debt  due  for  monies  received.  The  words  "  his  accounts," 
must  imply  accounts  delivered  in  by  him  at  the  Post  Office,  not  accounts  which  might 
have  been  made  up  there  from  other  documents.  An  existing  debt  then  for  the 
postage  of  letters  being  shewn  by  his  own  accounts,  it  follows  necessarily  that  he  must 
have  received  the  balance  sworn  to  be  due,  because  by  the  terms  of  the  condition  he 
would  not  be  accountable  to  his  Majesty  otherwise.  [Graham,  B.  I  believe  the 
practice  is,  that  when  the  officer  of  the  Post  Office  here  dispatches  any  mails  abroad, 
each  of  the  letters  which  they  contain  being  charged  with  so  much  postage,  he  enters 
in  his  book  such  a  sum  against  the  foreign  postmaster,  for  charges  of  letters  sent  out 
in  such  a  packet.  Consequently,  having  sent  out  mails  in  this  instance,  the  postage 
of  which  amounted  to  above  10,0001.  suppose,  and  having  had  a  return  of  only  a  few 
hundreds,  he  gives  the  postmaster  of  Jamaica  credit  to  that  amount,  strikes  a  balance, 
and  says  so  much  is  due  from  him.]  If  that  were  the  course,  it  would  have  been  said, 
"as  appears  by  the  books  of  the  Postmaster  General  in  London." 

Jervis  and  Parke  in  support  of  the  rule.  The  affidavit  [691]  should  assign  a 
breach,  so  as  to  shew  that  there  is  a  good  ground  of  proceeding  upon  the  bond. 
That  was  decided  in  the  case  of  The  King  in  Aid  of  Attwood  v.  Tarleton  (in  Sccio.  Sittings 
after  T.  T.  :  &  M.  T.  9  Pr.  647),  where  an  extent  was  set  aside  with  costs,  because  the 
affidavit  was  defective  in  that  particular.  It  stated  the  bond,  and  the  condition,  and 
it  stated  that  the  debtor  was  actually  and  bona  fide  indebted  to  his  Majesty  in  a 
specified  sum,  being  monies  arising  from  his  Majesty's  revenue  of  Excise,  and  actually 
received  by  the  deponent,  and  by  Attwood  the  elder,  and  others  for  his  Majesty's  use 
from  the  (then)  present  collector  of  the  Litchfield  collection,  for  the  purpose  of  being 
remitted  to  the  Commisisioners  of  Excise  in  London  ;  and  for  the  securing,  paying 
over,  and  accounting  for  which  monies,  among  others,  to  his  Majesty,  Attwood  and 
the  others  were  jointly  and  severally  bound.  But  there  was  a  vai'iance  between  the 
condition  of  the  bond  and  the  affidavit,  the  latter  not  shewing  that  any  breach  of  the 
former  had  been  committed.  Were  it  not  foi'  the  necessity  of  assigning  a  breach,  the 
affidavit  would  have  been  clearly  sufficient ;  but  after  the  argument  the  Court  said, 
that  the  extent  as  on  the  bond  was  not  good,  because  the  affidavit  did  not  contain  any 
allegation  of  a  breach  of  the  bond  ;  and  it  was  not  good  against  the  debtor,  as  a 
receiver,  upon  the  simple  contract,  because  there  had  been  no  commission  to  find  debts 
due  to  the  Crown  Therefore  it  is  not  enough  that  there  is  a  debt  due  to  the  Crown, 
but  it  ought  to  appear  that  there  has  been  a  breach  of  the  condition  of  the  bond. 

This  being  a  proceeding  against  the  sureties,  and  not  against  the  principal,  the 
sufficiency  of  the  affidavit  ought  to  be  tried  in  the  same  way  as  the  same  question 
upon  an  affidavit  to  hold  to  bail,  in  which  the  utmost  precision  and  strictness  are 
exacted.  In  Champion  v.  Gilbert  (4  Burr.  2126),  an  averment  "that  the  defendant  is 
justly  and  truly  indebted  to  him  in  the  [692]  sum  of  50001.  for  so  much  money  had 
and  received  of  this  affirmant,  and  for  which  he  has  not  accounted,"  was  held  defective, 
and  the  defendant  was  discharged  on  common  bail. 

In  Halfeild  v.  Linguard  (6  T.  K.  217),  the  affidavit  of  debt  was  "  that  the  defendant 
was  justly  and  truly  indebted  to  this  deponent  (the  plaintiff'),  in  47201.  and  upwards, 
under  and  by  virtue  of  a  certain  agreement  in  writing,  bearing  date,  &o  entered  into 
between  him,  this  deponent,  and  the  said  defendant,  whereby  the  said  defendant 
undertook  and  engaged  that  he,  together  with  A.  &  B.  should  pay  or  discharge  on  or 
before,  &c.  the  balance  of  all  subsisting  accounts  between  them  ;  which  said  balance  is 
still  due,  and  unpaid  to  this  deponent."  This  was  considered  to  be  inadequate, 
because  it  left  the  amount  of  the  balance  to  inference  and  argument:  but  the  balance, 
on  this  occasion,  is  left  much  more  uncertain.  In  Eicke  v.  Erans  (2  Chit,  15),  an  . 
affidavit  "that  the  defendant  was  justly  and  truly  indebted  to  the  plaintiff  in  the  sum  : 
of  15001  for  money  laid  out  and  expended  by  this  deponent  for  the  said  defendant, 
and  upon  the  balance  of  accounts,"  was,  on  similar  grounds,  held  not  to  be  sustainable. 
All  the  facts  sworn  to  in  this  affidavit  may  be  true,  and  yet  there  may  have  been  no 
breach  of  the  bond ;  and  that  is  the  criterion  applied  by  Gibbs,  L.  C.  J.  to  determine 
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whether  bail  bonds  ought  not  to  be  delivered  up  to  be  cancelled.  In  Machu  v.  Fraser 
(2  Marsh.  483),  his  Lordship  said,  "The  question  is,  whether  every  fact  in  the 
affidavit  may  not  be  true,  and  yet  the  plaintiff  have  no  right  to  arrest  the  defendant 
oil  these  bills.  If  the  bills  be  payable  at  a  future  day,  the  defendant  is  still  liable  ; 
liiit  the  plaintifl  is  not  entitled  to  arrest  till  they  become  due,  because  it  is  debitum  in 
[iiiBsenti,  solvendum  in  future.  If  that  be  so,  though  all  the  facts  alleged  be  true, 
this  certainly  is  not  such  an  affidavit  as  will  entitle  [693]  the  plaintifl'  to  keep  the 
defendant  in  custody."  Polleri  v.  De  Sousa  (4  Taunt.  15-t).  It  has  been  frequently 
held,  that  an  affidavit  that  the  defendant  was  indebted  to  the  plaintiff  in  a  sum  certain 
for  goods  sold  and  delivered,  without  stating  by  the  plaintiiT  to  the  defendant,  was 
not  sufficient,  though  prima  facie  it  would  seem  so.  Ferks  v.  Si:vern  (7  Ea.  194).  An 
allegation  of  a  debt  for  goods  sold  and  appraised  to  the  defendant  was  decided  to  be 
liad'in  Fentm  v.  Ellis  (fMarsh.  535).  In  Fell  v.  Thyupp  (2  B.  &  Aid.  596),  the  Court 
said  "That  an  affidavit  to  hold  to  bail  which  was  to  have  the  effect  of  depriving 
a  party  of  his  liberty,  should  be  framed  in  most  precise  and  positive  words."  The 
(ibservation  is  equally  applicable  to  an  extent,  which  not  only  renders  the  party  liable 
to  arrest,  but  deprives  him  for  a  time  of  all  his  property.  Applying  the  test  of 
affidavits  of  debt  above  mentioned  to  this  case,  it  will  easily  follow  that  the  extent 
ought  to  be  set  aside. 

The  part  of  the  affidavit  which  affects  to  allege  a  breach,  is  that  in  which  it  is 
stated  that  the  piincipal  "  is  now  justly  and  truly  indebted  to  his  Majesty  in  the  sum 
nf  99t>81.  14s.  id.  on  balance  of  his  accounts  for  the  postage  of  diveis  mails  of  letters 
-LUt  to  him,  as  such  Deputy  Postmaster  General  at  Jamaica,  from  the  General  P.  Office 
in  London."  Now  it  is  perfectly  consistent  with  this  statement,  that  the  Deputy 
Tostmaster  may  not  have  received  a  shilling  of  the  money  with  which  he  is  charged  ; 
and  that  the  persons  whose  duty  it  wjis  to  collect  the  money  in  respect  of  the  postage 
of  those  letters  may  never  have  received  any  part  of  it :  and  yet  he  could  only  be 
liable  to  the  Crown  under  the  bond,  by  having  received  the  money  by  himself,  or  his 
deputies.  It  is  not  said,  when  the  mails  of  letters  were  sent  out  to  him,  and  in  the 
total  silence  of  the  affidavit  as  to  that  circumstance,  non  constat,  [694]  that  they  have 
ever  yet  arrived  at  the  island.  The  words  "his  accounts,"  do  not  necessarily  import 
accounts  retuined  by  him  ;  on  the  contrary,  they  leave  it  quite  uncertain  by  whom 
the  accounts  were  made  out ;  or  that  the  balance  mentioned  is  the  result  of  any 
account  admitted  by  him.  If  the  course  were,  as  was  supposed  by  Mr.  B.  Giaham, 
that  the  mails  are  charged  to  the  Deputy  Postmaster  in  Jamaica,  when  they  are 
dispatched  from  the  office  in  London,  the  officer  might  safely  swear  that  he  was 
indebted  to  the  Crown  for  so  much  money  for  postage  of  mails  of  letters  sent  to  him 
as  such  Deputy  Postmaster,  although  he  might  never  have  received  any  of  the  postage. 
Such,  in  point  of  fact,  is  the  course  at  the  Post-Office,  and  therefore  the  maker  of  this 
affidavit  could  not  be  indicted  for  perjury,  had  he  sworn  it  before  the  mails  had  been 
received  ;  but  yet  that  state  of  facts  would  certainly  not  fall  within  the  condition  of 
the  bond.  Every  fact  in  this  affidavit  may  be  true,  and  yet  it  cannot  be  said  that  the 
,  Deputy  Postmaster  is  indebted  to  the  Crown  for  any  sum  of  money  received  by  him, 
or  which  he  ought  to  have  received  by  his  inferior  agents  ;  therefore  the  extent  ought 
to  be  quashed. 

The  Solicitor  General,  in  reply.  There  is  no  authority  for  applying  the  rule 
respecting  affidavits  to  hold  to  bail  to  the  case  of  an  extent.  An  affidavit,  alleging 
the  existence  of  a  debt  according  to  ordinary  construction,  is  sufficient.  This  negatives 
the  possibility  of  a  setroft",  and  nothing  more  could  be  required  even  in  an  affidavit  to 
hold  to  bail.  None  of  the  cases  referred  to  shews  this  to  be  defective.  Nothing  has 
been  stated  upon  the  subject  of  account,  or  of  balance,  which  comes  up  to  the  present 
case.  For  all  the  cases  cited  are  either  of  a  description  in  which  the  deposing  party 
would  not  bind  him.self  to  swear  to  any  distinct  sum  as  due,  abstracted  from  account 
and  balance ;  or  the  form  of  the  affidavit  would  not  pledge  him  to  any  dis-[695]-tinct 
sum  upon  the  head  of  account  and  balance  ;  but  this  affidavit  does  pledge  the  maker 
to  a  distinct  sum  upon  the  balance  of  account.  The  argument  has  not  been  answered 
that  "  his  accounts,"  must  mean  accounts  rendered  by  him.  The  term  account  may 
be  applied  in  three  different  ways.  "Our  account,"  signifies  an  account  mutually 
stated  :  "  my  account,"  an  account  stated  by  the  party  to  whom  the  debt  is  due  : 
"his  account,"  an  account  stated  by  the  party  from  whom  the  debt  is  due;  or  an 
account  sent  in,  or  rendered  by  the  party  sought  to  be  charged  on  it.     Construing 
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this  affidavit  in  that,  which  is  the  most  natural  and  fair  mode,  there  is  no  reason  to 
suppose  that  the  sum  there  sworn  to  is  derived  from  the  course  at  the  Post  Office, 
where  the  fruits  of  the  future  postage  are  taken  credit  for  by  anticiijation. 

No  case  in  specie  with  the  present  has  been  produced.  No  case  has  been  men- 
tioned of  a  bailiff,  or  steward,  or  receiver,  or  any  party  whose  duties  lead  him  to 
receive  money  for  other  persons,  and  pay  in  the  balance  of  his  accounts,  (notwith- 
standing the  multiplicity  of  occasions  on  which  balances  are  sought  to  be  recovered 
from  such  parties,)  in  which  it  was  adjudged  that  the  statement,  that  a  sum  of  money 
was  due  upon  the  balance  of  accounts  was  insufficient.  Although  the  rule  is,  that  in 
order  to  proceed  upon  a  breach  of  the  condition  of  a  bond,  a  case  must  be  bi'ought 
foiward  in  which  the  debt  arises  from  the  non-performance  of  a  duty  or  an  act  of 
which  the  performance  is  stipulated  by  the  bond,  yet  that  rule  must  have  its  measui'e. 
It  is  not  necessary  to  go  through  all  the  detail  of  the  account  in  the  affidavit :  it  is 
enough  if  the  party  means  to  swear,  and  does  swear  that  a  specific  sum  is  due  by  the 
obligor  on  the  balance  of  his  accounts. 

Alexander,  C.  B.     The  case  has  been  very  strongly  argued  :  on  the  part  of  the 
Crown  nothing  has  been  omitted  which  could  be  stated  with  advantage.     It  seems 
clear,  that  it  is  absolutely  necessary  in  this  proceeding  upon  [696]  a  bond  to  shew  on 
the  affidavit  a  clear  breach  of  the  bond.     It  is  not  sufficient  to  shew,  that  by  possibility, 
on  further  investigation,  there  might  turn  out  to  be  a  breach  ;  but  the  matter  must 
be  so  stated,  that  from  the  fair  construction  of  the  language  it  will  necessarily  amount 
to  a  breach.     And  the  true  question  in  this  case  is,  whether  by  collating  this  bond 
and  this  affidavit  together,  it  does  appear  from  the  latter  that  there  must  necessarily 
have  been  a  breach  of  the  former.     In  order  to  decide  that  question,  I  take  it  that  I 
am  at  liberty  to  refer  to  the  course  of  business  in  the  Post  Office.     I  do  not  mean  to 
say,  that  I  am  to  take  what  has  been  stated  on  this  pat  t  of  the  subject  as  fact ;  but 
only  that  in  enquiring  whether  this  affidavit  does,  or  does  not  contain  a  clear  assevera- 
tion of  the  nature  I  have  mentioned,  I  may  refer  to  that  which  has  been  stated  as 
being  the  mode  of  transacting  business  at  this  office,  and  see  whether  the  affidavit 
would  not  be  all  true  if  it  referred  to  this  course  of  proceeding  exclusively,  in  which 
case  there  would  be  no  clear  breach  of  this  bond.     It  has  been  said,  that  it  is  the 
course  of  the  Post  Office,  to  keep  an  account  against  the  Postmasters  at  the  colonies, 
and  to  charge  them  immediately  on  the  dispatch  of  each  mail  with  the  postage  of  the 
letters  which  that  mail  is  to  convey  ;  and  that  they  are  charged  with  that  in  the  Post- 
Office  books  as  with  a  debt.     Now  if  it  be  true  that  the  charge  in  question  has  been 
made  against  this  gentleman  upon  that  footing,  although  the  affidavit  may  be  all  true, 
it  seems  to  follow  necessarily  that  it  does  not  contain  the  averment  of  any  breach  of 
this  bond  ;  because  in  that  case,  the  charge  would  be  made  against  him,  not  upon  that 
which  is  expressed  in  the  condition  of  this  bond,  not  upon  the  actual  receipt  of  the 
letters,  and  of  the  postage  upon  those  letters  on  their  delivery  to  the  several  persons 
to  whom  they  were  addressed,  but  upon  the  dispatch  of  the  mails  from  the  General 
Post  Office.     I  have  not  yet  adverted  to  the  argument,  that  the  particular  language 
of  [697]  the  affidavit  does  amount  to  this,  that  the  account  is  stated  by  the  person 
who  made  the  affidavit  upon  the  hypothesis  of  its  being  an  account  rendered  by  the 
accountant  abroad,  which  necessarily  supposes  the  actual  receipt  of  these  monies  by 
him.     If  this  were  the  necessary  construction  of  the  affidavit,  I  should  cei'tainly  accede 
to  the  argument  on  the  part  of  the  Crown.     But  is  that  the  case  ?     If  it  be  a  possible  i 
construction,  it  may  be  that  which  he  meant.    But  is  it,  or  is,it  not,  when  you  are  taking  ' 
so  strong  a  measure  as  the  issuing  an  execution  against  the  person  and  property  of  the 
subject — is  it,  or  is  it  not,  I  I'epeat,  sufficient  that  the  affidavit  should  contain  that 
which  by  possibility  may  constitute  a  charge  against  him,  or  must  the  statement  of 
the  charge  be  clearly,  and  unequivocally  expressed?     It  does  not  appear  to  me  that 
the  argument  upon  the  word  "  his,"  is  entitled  to  all  that  force  to  which,  in  the  argu- 
ment on  the  part  of  the  Crown,  it  is  supposed  to  be  :  because  really,  in  common 
language,  the  account  kept  at  the  Post  Office  against  this  gentleman,  by  the  mode  of  ; 
proceeding  to  which  I  alluded,  would  be  considered  as  his  account.     If  you  were  to 
go  into  a  merchant's   counting-house,  and  a  question  were  to  arise  respecting  the 
balance  due  by  him  to  an  individual,  or  by  an  individual  to  him,  it  would  be  obvious 
to  say  in  either  case,  "look  into  the  ledger  to  his  account."     It  appears  to  me,  that 
according  to  the  common   understanding  of  the  words  "  his  account,"  the  acceptation 
of  them  so  strenuously  insisted  on  on  behalf  of  the  Crown,  although  a  very  possible,  is 
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not  at  all  the  necessary  meaning  of  them.  I  am  of  opinion,  that  this  aflSdavit  does 
not  contain  a  distinct  asseveration,  that  any  breach  of  the  bond  has  been  committed  ; 
and  therefore  that  the  application  on  the  other  side  ought  to  succeed. 

Graham,  B.  After  the  opinion  which  the  Lord  Chief  Baron  has  given  upon  this 
case,  and  knowing  likewise  [698]  that  of  the  only  other  Judge  present,(a)  I  have  a 
very  great  reluctance  to  say  any  thing,  even  like  the  inclination  of  an  opinion  of  my 
own.  I  am  quite  sure,  that  I  shall  be  exempt  from  the  suspicion  of  any  zeal  to  support 
an  act  which  has  had  the  sanction  of  my  own  name ;  because  I  should  myself  be  the 
first  to  acknowledge,  that  I  might,  probably,  when  I  was  applied  to  in  a  moment  of 
hurry  and  alarm,  have  read  over  this  atiidavit  without  that  strict  attention  which 
is  on  such  occasions  desirable.  I  am  influenced  very  much  by  the  magnitude  of  this 
subject.  On  the  one  hand  our  decision  excludes  the  Crown  for  ever  from  recovering 
this  demand ;  on  the  other,  if  the  condition  has  never  been  broken,  it  would  be 
perfectly  competent  to  the  parties  who  resist  the  claim  of  the  Crown  to  obtain  a 
further,  and  a  full  discussion  of  the  subject.  Something  perhaps  may  be  expected 
from  one  who  has  sat  so  manj'  years  in  this  Court ;  but  however  that  may  be,  I 
cannot  forbear ;  indeed  I  think  it  part  of  my  duty,  to  explain  myself  a  little  upon 
the  case. 

The  condition  of  this  bond  is  perfectly  plain.  This  gentleman,  being  appointed 
Deputy  Postmaster  General  of  Jamaica,  enters  into  this  obligation,  the  condition  of 
which,  so  far  as  it  relates  to  the  present  question,  is  simply  this,  that  he  is  bound  to 
account  for  all  such  sums  of  money  as  he  may  receive  for  the  postage  of  letters, 
or  otherwise  in  his  character  of  Deputy  Postmaster  of  that  island.  The  question,  on 
the  present  occasion  is,  whether  there  is  a  reasonable  ground,  that  is,  a  reasonable 
ground  taken  up  from  this  affidavit,  to  suppose  that  the  condition  of  this  bond  has 
been  broken  by  his  having  actually  received  money  which  he  has  not  brought  into 
account.  And  when  I  say  a  reasonable  ground,  I  derive  my  opinion  from  that  clause 
of  the  statute  (33  H.  8,  c.  39,  s.  5.5),  which  is  the  founda-[699]  tion  of  our  authority 
upon  the  present  occasion,  and  which  has  particular  words,  giving  a  power  to  the 
Court  to  issue  as  to  its  discretion  shall  seem  meet,  process  of  extent  in  cases  where 
need  shall  require  for  the  recovery  of  the  public  money.  When  an  affidavit  of  this 
sort  is  brought  to  a  Baron  to  see  whether  there  is  probable  ground  disclosed  there 
for  saying  that  the  King's  debt  is  endangered,  it  cannot  be  expected,  and  particularly 
in  those  instances  where  the  fate  of  vast  property  may  depend  on  the  lapse  of  an  hour, 
or  sometimes  of  a  much  shorter  space,  that  it  should  be  examined  with  very  great 
accuracy.  Then  what  is  to  be  done  in  a  case  of  this  sort  1  The  person  who  alone  can 
check  and  understand  the  accounts  of  this  Postmaster  must  depend  on  the  account 
transmitted  from  Jamaica  to  this  country  from  time  to  time  :  an  affidavit  is  presented 
to  the  Baron,  stating  all  that  is  necessai  y  to  constitute  the  state  of  things  contemplated 
by  the  statute  :  the  material  part  of  the  present  one  is  in  these  terms  "  and  this  deponent 
Charles  Xewton  for  himself  saith,  that  the  said  J.  M.  Marsh,  as  lat«  Deputy  Post> 
master  General  at  Jamaica,  is  now  justly  and  truly  indebted  to  his  Majesty  in  the 
sum  of  99881.  lis.  Id.  on  balance  of  his  accounts  for  the  postage  of  divers  mails  of 
letters."  Now  there  is  no  account  between  these  two  parties,  except  that  charge  for 
postage  on  the  one  hand,  and  the  entry  of  the  receipts  of  the  postage  on  the  other. 
Undoubtedly  it  fell  from  me,  though  where  I  collected  it,  I  do  not  exactly  know, 
unless  it  was  from  the  clerk  when  this  case  was  originally  opened,  that  probably  the 
course  of  the  Post  Office  was  what  has  been  stated  ;  and  it  is  clear  from  that  course, 
(supposing  it  to  be  that  which  is  in  fact  pursued),  and  from  the  construction  which  is 
now  more  properly,  I  think,  put  upon  the  language  of  this  affidavit,  that  there  is  some 
equivocation  in  it,  which,  I  believe,  has  formed  a  very  considerable  part  of  the  ground 
of  argument  upon  which  my  Lord  Chief  Baron  has  rested  his  opinion.  But  the 
question  [700]  is,  what  is  the  fair  construction  of  this  affidavit  according  to  the  terms 
of  it.  This  person  undertakes  to  swear  that  the  Deputy  Postmaster  is  justly  and 
truly  indebted  to  his  Majesty  in  the  sum  of  99881.  14s.  Id.  on  balance  of  his  accounts. 
Now  can  a  man  be  supposed  to  swear  that  merely  because  he  has  ex  parte  charged 
the  other  with  a  certain  sum  for  postage  ?  That  is  not  a  fair  way  of  understanding  it. 
Can  the  Baron  who  is  called  on  for  his  fiat,  understand  it  in  that  sort  of  way?  This 
man  is  the  correspondent;  it  is  his  duty  to  check  the  accounts  which  are  transmitted 

(a)  Garrow,  B.  was  sitting  at  Nisi  Prius,  for  the  Chief  Baron. 
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from  time  to  time  from  the  person  in  Jamaica.  He  looks  to  those  accounts  that  are 
so  transmitted  to  him,  he  sees  the  charge  against,  and  he  sees  the  return  of,  thf 
person  who  lives  aljroad,  and  upon  those  two  compared  he  ventures  to  swear  positively 
that  the  person  is  indebted  to  the  King  in  the  sum  of  99881.  for  the  postage  of  letters. 
Then  if  he  is  indebted  to  the  King  in  that  sum  for  the  postage  of  letters,  he  must 
have  received  them.  Even  taking  the  other  view  of  the  case,  and  supposing  that  this 
affidavit  is  to  be  understood  as  stating  a  debt  merely  shewn  by  a  charge  for  mails 
which  had  been  sent  out,  and  of  which  no  return  had  been  made  ;  I  .should  doubt  very 
much  whether  I  were  not  bound  to  consider  even  that  as  sufficient  to  render  the  party 
liable  to  this  proceeding.  I  agree  that  there  is  some  degree  of  difficulty  in  it,  but  the 
difficulty  arises  from  the  construction  which  we  are  required  to  put  upon  the  affidavit, 
viz.  that  this  is  an  ex  parte  charge  of  the  individual  here. 

If  this  affidavit  had  stated,  that  the  mails  were  sent  out  at  such  a  time,  and  a 
longer  period  than  that  within  which  the  return  ought  to  have  been  made,  according 
to  the  course  of  the  Post  Office,  had  elapsed,  and  there  had  been  no  ?-eturn,  1  have 
no  doubt  that  that  would  be  sufficient,  taking  it  for  granted,  that  before  the  letters 
had  been  delivered  abroad,  the  postage  of  them  had  been  received.  [701]  But  I  do  not 
think  it  a  fair  way  of  construing  this  affidavit,  to  consider  it  to  be  an  e.xparte  charge, 
but  that  it  is  to  be  undeistood  as  taken  from  an  account  given  in  by  this  individual, 
whereby  he  appears  to  be  indebted  to  the  King  in  the  amount  sought  to  be  recovered  ; 
and  I  look  upon  that  to  be  a  fair  and  reasonable  ground  for  a  Baron  to  act  upon  when 
he  is  called  upon  to  put  his  name  to  a  fiat.  1  do  think  there  is  that  in  this  case, 
which  did  authorise  me  to  sanction  the  hands  of  the  Crown  being  laid  upon  this 
property.  It  is  a  mistake  to  suppose  that  by  this  step  the  property  is  absolutely 
swept  away ;  the  Crown  only  lays  its  hands  upon  it,  and  then  all  proper  claims  to  it 
are  capable  of  being  put  upon  the  record,  and  fully  discussed.  The  question,  which 
was  before  the  Baron,  and  which  is  now  before  the  Court,  is,  was  there  under  the 
circumstances  of  this  case,  a  fair,  probable,  and  reasonable  ground  to  suppose  that 
there  was  a  debt  due  to  the  Crown  by  the  infraction  of  this  bond,  enough  to  leave 
the  question  open  to  further  discussion,  and  enough  to  give  the  Crown  in  the  first 
instance,  the  benefit  of  this  process.  And  therefore,  in  the  view  I  take  of  the  case, 
and  with  the  notions  which  1  have  collected  from  time  to  time,  in  the  course  of  my 
long  experience  in  this  Court,  I  feel  it  my  duty  to  say,  that  I,  for  one,  do  think 
there  was  a  fair  ground  to  grant  a  fiat  for  an  extent,  and  that  the  affidavit  is  sufficient 
to  justify  it. 

HuLLOCK,  B.  I  think  that  this  affidavit  does  not  contain  a  sufficient  allegation 
of  the  debt.  I  acknowledge  that  in  these  cases  a  Baron  is  often  placed  in  very 
delicate  and  embarrassing  circumstances  ;  and  in  a  similar  situation,  where  I  had  a 
doubt  upon  the  subject,  I  issued  the  fiat,  telling  the  party  that  I  thought  the  debt 
was  not  sufficiently  established  ;  but  afterwards  my  opinion  was  set  right  by  the 
Court. 

I  apprehend,  that  in  order  to  justify  this  proceeding,  [702]  which  affects  the 
person  of  the  party,  and  the  whole  of  his  property  ;  by  which  the  one  is  imprisoned, 
and  the  other  put  into  a  state  of  jeopardy  for  the  moment,  there  ought  to  be  a  debt, 
a  demand  existing  at  the  time,  stated  distinctly  and  unequivocally  upon  the  affidavit. 
I  take  it,  that  it  is  not  sufficient  to  say  there  is  a  probability,  from  its  statement,  that 
a  debt  will  appear  to  be  due  to  the  Crown  upon  further  investigation.  And  if  I  were 
to  draw  any  inference  from  the  manner  in  which  this  affidavit  is  framed,  I  should 
suspect,  that  the  course  of  the  office  which  has  been  suggested  may  be  the  reason 
why  it  has  been  so  framed.  If,  in  fact,  it  was  a  debt  upon  the  balance  of  an  account 
rendered  by  the  party,  would  it  not  have  been  said  "  upon  the  balance  of  an  account 
furnished  by  him?"  But  it  is  sufficient  for  the  Court,  in  my  judgment,  to  say  that 
this  affidavit  is  ambiguous ;  and  I  think  that  the  protracted  arguments  which  we 
have  heard  this  day  (I  do  not  mean  to  say  improperly  protracted),  upon  the  supposi- 
tion that  it  may  be  construed  in  three  different  ways,  shew  that  it  does  not  contain 
that  strictness  and  precision  which  ought  to  belong  to  a  document  of  this  nature. 
But  the  question  is  not,  whether  the  affidavit  taken  per  se  be  a  good,  or  a  bad  one. 
This  is  not  the  case  of  a  proceeding  where  the  party  against  whom  it  is  directed  is 
indebted  to  the  Crown,  as  the  receiver  of  the  Crown's  money,  or  in  any  similiar  way ; 
but  it  is  a  proceeding  against  the  party  for  the  breach  of  an  obligation  into  which 
he  has  entered  for  the  conduct  of  his  principal.     By  much  the  greater  part  of  the 
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argument  has  been  applied  to  this  affidavit  per  se,  taking  it  up  as  a  substantive  basis 
for  a  proceeding  to  hold  a  party  to  bail,  independently  of  the  bond. 

The  single  question  is,  does  this  affidavit  disclose  a  breach  of  the  bond.  Down 
to  the  time  of  2'he  King  in  Aid  of  Attwood  v.  Tarldon  there  was  a  Tiotion,  that  it  was 
not  necessary  for  the  purpose  of  obtaining  an  [703]  extent,  to  assign  a  breach  of  the 
bond.  But  I,  for  one,  confess,  that  that  doctrine  when  it  was  suggested,  startled  me 
considerably,  because  all  that  the  act  of  parliament,  which  has  been  alluded  to,  does 
is  to  authorize  the  Baron  in  awarding  the  extent,  to  exercise  his  discretion  upon  the 
solvency  of  the  debtor.  The  words  are  "and  every  such  several  suit  and  suits  shall 
be  made,  &c.  by  capias,  extendi  facias,  &c.  if  need  shall  require,  or  any  of  them,  or 
otherwise,  as  unto  the  said  several  Courts  shall  be  thought  by  their  discretions 
expedient  for  the  recovery  of  the  King's  debts."  This  language  does  not  go  upon  the 
probability,  or  improbability  of  the  existence  of  the  debt.  That  is  assumed  ;  you 
must  be  satisfied  of  that  fact,  before  you  can,  under  the  statute,  have  lecourse  to  the 
remedy  attbrded  by  it.  Xow  it  was  the  act  of  parliament  which  was  considered  as 
entitling  the  party  to  adopt  the  proceeding,  without  stating  a  breach  of  the  bond,  and 
shewing  a  debt.  That  practice  was,  however,  set  right  in  the  case  I  have  mentioned. 
Then,  it  being  the  known  and  recognized  law^,  that  you  are  to  shew  the  existence  of 
a  debt  before  you  can  resort  to  the  process  of  extent ;  the  consideration  is,  what  act 
ought  to  be  done  to  make  it  appear  that  there  is  a  debt  deraandable  upon  a  bond.  It 
can  only  be  by  assigning  a  breach  of  it,  and  the  question  comes  round  again,  is  there 
a  breach  assigned  here!  'Ihe  first  part  of  the  condition  of  the  bond  is,  for  the  due 
accounting  at  the  General  Post  Office  here,  of  the  Deputy  Postmasters,  and  other 
officers  in  Jamaica;  for  it  seems  this  gentleman  resides  in  this  country,  and  has 
deputies  there.  And  the  part  of  the  condition  upon  which  this  affidavit  afl'ects  to 
assign  a  breach  is  this,  "and  if  the  said  J.  M.  Marsh  shall,  and  do  well  and  truly 
account  for,  and  pay  unto  the  Receiver  General  of  the  revenue  of  the  Post  Office  for 
the  time  being,  at  the  General  Post  Office  in  London,  for  the  use  of  his  Majesty,  all 
such  sums  of  money  as  shall,  from  time  to  time,  be  received  by  him,  or  hy  those 
employed  [704]  under  him  for  the  post  of  letters  and  packets,  or  in  any  other  manner 
by  virtue  of  his  said  office  of  Deputy  Postmaster  General  as  aforesaid,"  then  the  bond 
is  to  be  void.  Nosv  the  oliject  of  this  affidavit  is  to  shew  that  a  breach  of  the  bond 
has  been  committed  by  the  party's  not  accounting  for  all  such  sums  of  money  as  have 
been  received  by  him,  or  by  those  employed  under  him ;  but  it  contains  no  allegation 
of  the  sort,  and  it  appears  to  me  quite  clear,  that  it  may  be  true  in  every  word,  and 
yet  that  the  condition  of  the  bond  may  not  have  been  broken  by  this  gentleman ;  and 
it  is  upon  a  breach  of  the  liond  alone  that  this  proceeding  is  sustainable.  It  seems 
strange  that  there  were  not  materials  to  enable  the  person  who  made  this  affidavit  to 
go  further  than  he  has  ventured.  It  is  evidently  not  framed  by  him,  but  by  some 
professional  man,  who  could  hardly  have  failed  to  know  in  what  way  the  debt  is 
stated  in  an  affidavit  to  hold  to  bail,  in  actions  analogous  to  this  case,  where  the 
allegation  is  that  the  party  is  indebted  on  an  account  settled  between  the  plaintiff  and 
defendant.  Or  if  that  would  not  have  answered,  and  if  this  be  an  account  received 
from  Jamaica,  he  would  have  said,  "as  appears  by  the  account  stated  by  him  the  said 
principal."  But  this  is  the  way  he  puts  it ;  "and  this  deponent  C.  Newton  for  himself 
saith,  that  the  .said  J.  M.  Marsh,  as  late  Deputy  Postmaster  General  at  Jamaica,  is 
now  justly  and  truly  indebted  to  his  Majesty  in  the  sum  of  99881.  lis.  Id.  on  balance 
of  his  accounts;"  for  what?  not  for  the  postage  of  letters  received  by  him,  but  "for 
the  postage  of  divers  mails  of  letters  sent  to  him."  Non  constat,  but  that  those 
letters  may  have  been  sent  a  month  ago,  and  may  be  now  on  their  passage,  on  the 
high  seas,  for  he  does  not  say  when  the  mails  were  sent  out.  Now  I  would  ask  any 
individual,  whether  in  the  ordinary  construction  of  the  English  language  that  allega- 
tion does  not  properly  and  directly  apply  to  letters  sent  out  in  some  mail,  no  matter 
whether  recently,  or  at  [705]  a  distant  time  ;  whether  that  postage  is  not  to  be  under- 
stood to  be  the  postage  of  letters  charged  in  some  account,  kept  by  the  General  Post 
Office  here,  between  that  office  and  the  individuals  to  whom  those  letters  have  been 
sent  out.  My  impression  is,  that  every  word  of  this  affidavit  may  be  true,  and  yet 
that  there  may  be  no  breach  of  the  bond  ;  and  if  that  be  so,  it  is  no  answer  to  say  that 
there  may  be  another  hypothesis  consistent  with  the  facts  there  stated.  It  does 
appear  to  me  from  the  opinion  I  have  formed  upon  this  subject,  and  it  is  not  an 
opinion  which  has  been  lightly  taken  up,  (for  in  consequence  of  what  took  place  on 


296  STUART    V.  GREENALL  M'CLE.706. 

another  occasion,  I  felt  it  to  be  my  duty  to  look  with  some  attention  into  the  subject) ; 
it  does,  I  say,  appear  to  me,  so  far  as  my  humble  judgment  goes,  that  there  ought  to 
be  upon  the  affidavit  a  distinct  and  positive  allegation  of  a  breach  of  the  bond,  and 
that  this  affidavit  has  not  assigned  a  clear  breach,  and  is  therefore  insufficient. 

Eule  absolute. 

November  29th.— Clarke,  N.  G.,  applied  that  the  rule  might  be  opened,  in  order 
that  the  Attorney  General  might  be  heard  ;  but  the  Court  said,  that  the  application 
was  unprecedented,  and  refused  it. 

(In  the  Exchequer  Chamber.)    (Before  the  Lord  Chief  Baron.) 

Stuart,  Clerk,  v.  Greenall  and  Others.  Grays's  Inn  Hall,  July  21st;  Exchequer 
Chamber,  November  25th,  1824. — Costs  of  documentary  evidence  procured  by  the 
plaintiff,  but  not  read,  nor  entered  as  read,  at  the  hearing,  disallowed. 

[S.  C.  13  Price,  755.] 

This  was  a  rector's  bill  for  tithes.  One  of  the  defendants  set  up  a  farm  modus  for 
an  (alleged)  ancient  farm  [706]  called  "  Eeddish  Hall."  To  negative  that  case,  office 
copies  of  certain  returns  to  inquisitions  post  mortem  wei'e  procured  from  the  archives 
of  the  Couit  of  Exchequer  at  Chester,  and  proved  at  the  execution  of  the  commission 
for  examining  witnesses. 

In  consequence  of  the  course  which  the  cause  took  at  the  hearing,  it  was  unnecessary 
to  read  these  documents,  and  they  were  not  entered  as  read.  A  decree  was  made  as 
against  the  defendant,  who  pleaded  the  farm  modus  according  to  the  prayer  of  the 
bill  ;  and  as  against  the  other  defendants,  partly  for  an  account,  and  partly  for  issues. 

The  deciee  directed  the  plaintiff's  costs  (generally),  when  taxed,  to  be  apportioned 
amongst  the  first,  and  the  remaining  defendants ;  but  it  contained  no  direction 
respecting  the  costs  of  the  documentary  evidence  mentioned. 

On  the  taxation,  an  objection  was  made  to  the  allowance  of  the  latter  costs,  on  the 
ground  that  the  evidence  had  not  been  read,  nor  entered  as  read  at  the  hearing  ;  and 
the  Master  being  disposed  to  admit  its  validity — 

July  21st— Clarke,  N.  G.,  and  Hoteler  mo\'ed  that  the  Master  might  be  at  liberty 
to  tax  the  plaintiff's  costs  of  this  particular  evidence  as  charged  in  his  bill  then  under 
taxation,  as  if  it  had  been  read  at  the  hearing  of  the  cause. 

Jervis  and  VVyatt  opposed  the  motion  as  being  contrary  to  the  established  practice. 

The  Chief  Baron  said  he  was  disposed  to  leave  the  matter  to  the  Master  ;  and 
an  order  was  made,  of  which  that  part  of  the  minute  material  to  the  present  purpose 
was  in  the  terms  following  : — 

"  Refer  it  to  the  Master  to  consider  whether  the  above  evidence  was  proper  to  be 
allowed." 

The  Master  was  of  opinion,  that  he  was  not  warranted  [707]  by  this  order,  in 
looking  to  the  mateiiality  of  the  evidence,  and  that  therefore  he  could  not  entertain 
any  discus-sion  on  the  propriety  of  incurring  the  costs  in  dispute  :  but  the  plaintiff's 
solicitor  being  of  a  different  opinion, 

Boteler  now  applied  for  an  amendment  of  the  minute  by  the  insertion  of  specific 
words,  directing  a  consideration  by  the  Master  of  the  materiality  of  the  evidence. 

Wyatt  opposed  the  application. 

The  Chief  Baron  refused  to  give  any  different  or  special  directions ;  and  the 
costs  were  eventually  disallowed. 

End  of  Michaelmas  Term. 

[708]       ReGULA   GENERALIS.(a) 

Easter  Term,  1824. — Ordered  by  the  Court,  that  no  rule  for  judgment  as  in  case  of 
a  nonsuit  be  granted  in  the  next  teim  after  issue  joined,  unless  it  appear  on  the  affidavit 
on  which  the  motion  is  founded,  that  the  plaintiff  had  given  notice  of  trial,  and  had 
neglected  to  proceed  to  trial  pursuant  to  such  notice. 

(a)  See  Index,  note  to  Practice  (Plea  and  Revenue  Side),  No.  1. 
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General  Order. 

Trinity  Term,  182i. — The  Lord  Chief  Baron  directs,  that  the  short  causes  in 
the  General  Paper  are  to  be  placed  in  the  paper  for  the  last  cause  day  in  each  term  ; 
but  no  cause  is  to  be  placed  in  the  paper  as  a  short  cause,  in  which  anj'  question 
arises,  or  any  point  is  to  be  discussed. 

[709]     Addenda. 

The  decree  nisi  granted  in  Harris  v.  Finch  and  Others  (see  p.  143),  has  since  been 
made  absolute. 

In  consequence  of  the  observations  which  occur  at  page  491,  on  the  order  made  in 
Orme  v.  Crockjord,  reported  p.  1 85,  et  seq.,  it  is  deemed  proper  to  insert  that  order 
from  the  entry  in  the  Minute  Book,  which  is  in  the  terms  following : — -"Demurrer 
allowed,  with  51.  costs,  and  the  bill  dismissed." 


Ex.  Div.  IV.— 10* 


REPORTS  of  CASES  ARGUED  and  DETERMINED 
in  the  COURTS  of  EXCHEQUER  and  EX- 
CHEQUER CHAMBER,  at  Law,  in  Equity,  and 
in  Error,  from  Hilary  Term,  5  and  6  GEO.  IV.  to 
Michaelmas  Term,  6  GEO.  IV.,  both  inclusive. 
By  THOMAS  M'CLELAND,  of  Gray's  Inn,  Esq., 
and  EDWARD  YOUNGE,  of  the  Middle  Temple, 
Esq.,  Barristers-at-Law.     London,  1827. 


[1]    Keports  of  Cases  Argued  and  Determined  in  the  Court  of  Exchequer, 
Sittings  after  Michaelmas  Term,  5  Geo.  IV. 

Between  the  Eev.  Watson  Stote  Donnison,  Plaintiff,  and  the  Rev.  Heneage 
Elsley,  and  Henry  Barton,  Defendauts.{a)  May  1st,  1824. — The  privileged 
orders  were  capable,  like  every  other  religious  order,  of  having  their  lands 
discharged  of  tithes  by  a  real  composition,  or  by  prescription. — The  lessee  under 
the  crown's  gi'antee,  of  lands,  which,  had  belonged  to  the  knights  of  St.  John  of 
Jerusalem,  and  his  under-tenant,  may  defend  themselves  against  a  demand  of 
tithes,  just  as  they  might  have  done,  if  their  lands  had  belonged  to  an  Older,  not 
privileged. — In  making  out  a  defence,  grounded  on  an  alleged  discharge  in  the 
hands  of  the  hospitallers  by  prescription,  it  is  not  necessary  to  shew  possession 
by  them  at  the  time  of  memory  :  usage  of  non-payment,  not,  in  the  absence  of  all 
conflicting  evidence,  to  be  accounted  for,  except  upon  the  hypothesis  of  such  a 
discharge,  constitutes  a  prima  facie  case  of  prcsciiption. — Where,  in  a  suit  for 
the  vicarial  tithes  of  a  particular  district  within  a  parish,  the  defendants,  the 
lessee  of  the  crown's  grantee  of  the  land,  and  his  tenant,  pleaded  that  the  district 
had  formerly  been  parcel  of  the  possessions  of  the  hospital  of  St.  .John  of  Jerusalem  : 
—the  statutes  32  Hen.  VIII.,  c.  24,  and  31  Hen.  VIIL,  e.  31  :— that  the  district 
had  come  to  the  crown  discharged,  and  had  ever  since  been  enjoyed  by  its  gi'antees, 
their  lessees  and  tenants  absolutely  and  wholly  acquitted  ; — and  proved  that  the 
district  had  been  in  the  possession  of  the  order  in  the  22  Ed.  III.,  1357,  and  usage 
of  non-payment,  prior  to  a  decree  for  an  account  of  tithes  of  the  same  lands  eight 
years  before,  as  far  back  as  living  memory  went,  and  tendered  much  evidence 
of  reputation  to  the  same  point ;  but  the  plaintiflF  produced  an  inquisition  of  the 
profits  of  the  vicarage,  taken  in  1314,  certifying  that  the  vicar  ought  to  receive 
the  tithes  of  wool  and  lambs  of  the  whole  parish,  and  all  other  "tithes  to  the 
church  in  any  wise  belonging,  excepting  the  tithes  of  corn  and  hay,  and  that  all 
the  vicars  had,  ever  since  the  ordination  of  the  vicarage,  received  all  other  tithes 
peaceably,  and  did  so  at  the  then  present  time  :— held,  that  this  instrument 
afforded  evidence  that  the  small  tithes  had  been  de  facto  paid  to  the  vicar  at  the 

(a)  In  order  of  time  this  case  ought  to  have  been  included  among  those  of  last 
term ;  but  the  papers  necessary  for  reporting  it,  could  not  be  procured  until  after  the 
part  containing  those  cases  had  been  published.  It  was  heard  by  the  Lord  Chief 
Baron,  sitting  alone. 
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time  when  it  was  made,  and  that  the  usage  proved,  had  grown  up  from  some 
unexplained  cause  after  the  time  of  memory  ;  and  that  it,  therefore,  overturned 
the  defendants'  prima  facie  case  ;  and,  an  account  of  the  tithes  demanded  by  the 
bill,  was  decreed. — "Evidence  of  reputation  of  the  exemption  of  the  district  from 
tithe,  read  de  bene  esse." 

This  was  a  vicar's  bill  for  the  tithes  of  a  particular  estate,  or  district,  within  a 
parish.  Of  the  two  defendants,  the  first-named  was  the  lessee  of  the  estate,  under 
the  Archbishop  of  York :  the  second,  the  occupier  of  it,  during  part  of  the  time  over 
which  the  claim  extended.  There  [2]  was  a  former  suit,  instituted  by  the  same 
plaintift',  for  the  vicarial  tithes  of  the  whole  parish.  In  that  suit  "the  defendants 
admitted  by  their  answers,  that  the  plaintiff  had  in  fact  received  tithes  in  kind,  or 
a  composition  for  tithes  for  some  of  the  titheable  matters  which  had  arisen  within  the 
parish,  except  what  had  arisen  in  a  place  denominated  Mount  St  John,  or  Mount 
Eing,  which,  they  stated,  contained  two  hundred  and  seventy-four  acres,  or  thereabouts, 
and  which,  they  described  in  a  map  annexed  to  their  answers.  They  insisted  that 
the  vicarage  was  never  endowed  of  any  part  of  the  tithes  in  Mount  St.  John,  or 
Mount  King,  and  that  no  tithes  had  been  paid  in  respect  to  that  place.  They  stated 
that  the  rectory,  and  all  the  lands  in  Mount  St.  John,  or  Mount  Ring,  and  all  the 
tithes  thereof,  formerly  belonged  to  the  Priory  of  St,  John  of  Jerusalem,  and  were 
held  by  them,  and  their  lessees,  down  to  the  time  of  the  dissolution  ;  upon  which,  the 
rectory,  lands,  and  tithes  were  vested  in  the  crown,  and  were  constantly  held  by  the 
crown,  and  its  lessees,  while  they  remained  in  the  crown  ;  and  then  that  the  rectory, 
lands,  and  tithes  were  granted  by  the  crown  to  some  persons,  under  whom  a  gentleman 
of  the  name  of  Elsley,  the  landlord  of  those  defendants,"  (and  a  defendant  in  the 
present  cause,)  "  was  then  entitled." 

The  plaintiff  obtained  a  general  decree  with  costs  in  the  \-ear  1816.  In  the  present 
cause  the  defendants  contested  that  decree  so  far  as,  (and  no  farther  than,)  it  regarded 
the  [3]  exemption  claimed  for  Mount  St.  John  :  and  the  only  question  in  it  was,  as 
to  the  liabilit)'  of  that  estate  to  the  payment  of  tithes. 

The  bill  (tiled  in,  or  as  of  Hilary  term,)  sta,ted,  amongst  other  things,  that  plaintiff 
was  in,  or  about  March,  1784,  presented,  and  instituted  to,  and  inducted  into  the 
vicarage,  and  parish  church  of  Feliskirk,  in  the  county  of  York  ;  and,  as  such  vicar, 
by  some  ancient  endowment,  or  by  prescription,  or  immemorial  usage,  or  some  other 
lawful  ways  and  means,  had  ever  since  been,  and  then  was,  entitled  to  have,  receive, 
and  take  all,  and  singular  the  tithes  yearly  arising,  &c.  in  and  throughout  the  said 
parish,  or  tbe  titheable  places  thereof,  except  the  tithes  of  corn,  hay,  and  wood,  of 
which  said  vicarage  was  not  endowed.  It  further  stated,  that  the  defendant,  Heneage 
Elslev,  was  the  owner,  or  proprietor  of  a  certain  mansion-house  and  hereditament, 
situate  within  the  said  parish,  or  the  titheable  places  thereof,  called  Mount  St.  John, 
which,  in  and  since  the  year  1792,  he  had  demised,  or  let  to  several  persons  therein 
named,  of  whom  the  defendant.  Barton,  was  one  ;  or  the  same  had  been  occupied  by 
the  said  defendant,  H.  Elsley,  himself.  The  bill  further  stated,  that  in  and  since 
1792,  such  successive  occupiers  thereof  had  had  divers  titheable  matters,  and  things, 
(besides  corn,  hay,  and  wood,)  upon  the  .said  premises  called  Mount  St,  John,  the 
tithes  of  which  ought  to  have  been  set  out  for  the  plaintiff,  as  vicar,  as  aforesaid,  but 
that  the  same  had  been  subtracted  and  withheld  fiom  him.  The  bill  prayed  that  an 
account  might  be  taken  of  the  tithes  of  the  several  titheable  matters  taken  by  the 
persons  therein  named,  and  by  the  defendants  respectively,  in  and  from  1792,  and 
to  which  the  said  plaintiff  was  entitled  ;  and  that  the  said  defendants  might  be  decreed 
to  answer  and  satisfy  him,  what  should  be  coming  due  to  him  from  them  respectively, 
upon  the  taking  of  such  accounts. 

[4]  The  defendants,  by  their  answer,  admitted  the  plaintiff's  presentation,  and 
institution  to,  and  induction  into,  the  ^acarage  ;  and,  that  he  had  ever  since  his 
presentation  been,  and  then  was  well  intitled  to  all  and  singular  the  tithes,  and  moduses 
in  lieu  of  tithes,  yearly  arising,  &c.  in  and  throughout  the  parish,  or  the  titheable 
places  thereof,  in  general,  except  the  tithes  of  corn,  hay,  and  wood. 

They  stated,  that  there  was  a  certain  estate  or  district  of  land,  situate  within  the 
said  parish  of  Feliskirk,  called  or  known  by  the  name  of  Mount  St.  John,  or  the 
Mount  Ring,  which  consisted  of  a  mansion-house,  and  the  several  parcels  of  land, 
particularly  specified  and  mentioned  in  the  said  defendants'  answer :  and  of  which 
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tbe  mausioii-housc  and  hereditaments  mentioned  in  the  bill  were  parcel ;  that  they 
believed  tluit  the  said  estate,  or  district  of  land,  was  foi-meily  parcel  of  the  possessions 
of  the  late  hospital  of  St.  John  of  Jerusalem,  in  England,  which  was  dissolved,  and 
the  possessions  whereof  were  given  to  the  crown,  by  the  statute  made  and  passed  in 
the  thirty -second  year  of  the  reign  of  King  Henry  the  Eighth,  intituled  "an  Act 
concerning  the  possessions  of  St.  John  of  Jerusalem,  in  England  and  Ireland  ;"  and, 
that  they  believed  that  the  said  estate,  or  district  of  land,  was  by  composition,  pre- 
scription, or  some  other  lawful  ways  and  means,  held  and  enjoyed  by  the  prior  and 
brethren  of  the  said  hospital  at  the  time  of  the  dissolution  thereof,  absolutely  acquitted 
and  discharged,  as  well  in  the  hands  of  themselves  as  of  their  lessees  or  tenants,  of 
and  from  the  payment  of  all  tithes,  as  well  great  as  small,  yearly  arising,  &c.  in  and 
upon  the  same. 

They  stated  their  belief,  that  the  said  estate,  or  district  of  land  came  to  the  crown, 
acquitted  and  discharged  of,  and  from  the  payment  of  tithes,  by  virtue  of  the  statute, 
made  and  passed  in  "the  thirty-second  year  of  the  reign  of  King  Henry  the  Eighth, 
and  of  another  statute  [5]  made  and  passed  in  the  thirty-tirst  year  of  the  reign  of  the 
same  king,  intituled  "an  Act  for  dissolution  of  Monasteries  and  Abbies,"  or  one  of 
them  ;  and  that  they  believed  that,  after  the  said  estate,  or  district  of  land,  came  to 
the  crown  as  aforesaid,  the  same  was  granted  by  the  said  King  Heniy  the  Eighth, 
in  the  thirty-sixth  year  of  his  reign,  to  Robert,  then  Archbishop  of  York,  and  his 
successors  ;  (ay  and  that  the  same  had  ever  since  belonged  to  the  Archbishops  of  York 
for  the  time  being,  and  had  under,  and  Ijy  virtue  of,  the  said  statutes,  or  one  of  them, 
been  held  and  enjoyed,  and  was  then  holden  and  enjoyed  by  the  said  archbishops,  their 
lessees,  and  tenants,  absolutely  acquitted  and  discharged  of,  and  from  the  payment  of, 
all  tithes,  as  well  gieat  as  small,  yearly  arising,  &c.  in  and  upon  the  same.  They 
further  stated  their  belief,  that  no  tithes  arising  upon  the  said  estate,  or  district  of 
land,  nor  any  satisfaction  in  lieu  of  suoh  tithes,  had  ever  been  paid  to,  or  received 
by,  any  person  or  persons  whomsoever,  since  the  dissolution  of  the  said  hospital,  save 
and  except  the  tithes  recovered  by  the  said  plaintiff,  in  the  late  suit;  and  the  tithes 
of  parts  of  the  said  estate,  or  district  of  land,  which,  since  the  decree,  in  such  suit, 
which  was  made  in  the  year  1815,  had  been  rendered  to  the  said  plaintiH',  but  to 
which  the  said  defendants  believed  and  insisted  he  was  not  of  right  entitled.  The 
defendants  further  said,  that  the  said  Heneage  Elsley,  defendant,  had  ever  since  the 
year  1792  held,  and  then  held  the  said  estate,  or  district  of  land,  as  lessee  under  the 
Archbishop  of  York  ;  and  they  insisted,  that  the  said  plaintiff,  was  not  entitled  to  the 
tithes  claimed  by  his  said  bill,  and  that  such  tithes  ought  not  to  have  been  set  out 
for  him. 

The  defendants  put  in  a  further  answer,  the  statements  of  which  have  been 
rendered  immaterial,  by  the  result  of  the  cause ;  and  the  plaintiff  replied. 

[6]  In  the  former  suit,  the  plaiutiti'  produced,  as  affording  evidence  of  the  endow- 
ment of  the  vicarage,  an  office  copy  of  an  in([uisition  of  the  profits  of  the  vicarage 
from  the  register  book  of  archbishop  Greenfield,  i-emaining  in  the  registry  of  the 
consistory  court  of  York,  taken  by  the  sequestrator  in  the  archdeaconiy,  within  which 
the  parish  was  situate,  and  dated  at  Felycekirk,  the  5th  of  the  Ides  of  November,  of 
which  the  following  was  the  part  principally  relied  upon.(a)'-^ 

"  Item,  the  aforesaid  vicar  ought  to  receive  the  tithe  of  wool  and  lamlis  of  the 
whole  parish,  and  it  is  worth,  one  year  with  another,  100s.  The  lent  tithes,  and  the 
three  oblations  in  the  year,  are  worth,  one  year  with  another,  5  marks  :  the  white  tithe 
is  worth,  per  ainuim,  16s.  :  the  tithe  of  hens,  ducks,  and  pigs,  is  worth,  per  annum, 
20s.  :  the  tithe  of  hemp,  flax,  and  gardens,  is  worth,  per  annum,  20s.  :  the  tithe  of 
calves,  chickens,  and  bees  is  worth,  per  annum,  6s.  :  the  plough  pence,  and  silver,  for 
consecrated  bread  on  Sundays  is  worth,  per  ainium,  13s.  9d.  Item,  the  wax  olfered 
on  the  day  of  the  purification  of  the  blessed  Mary,  is  worth  2s.  Small  oblations  for 
marriages,  purifications,  and  funerals,  are  worth,  casually,  10s.  And  it  is  to  be  known, 
that  the  said  vicar  ought  to  receive  all  other  tithes  to  the  said  church,  in  any  wise 
belonging,  excepting  only  the  tithe  of  corn,  and  the  tithe  of  hay,  which  the  master 

(ay  The  grant  of  the  manor  is  here  meant,  and  the  statement  of  it  is  incorrect. 
See  p.  7,  post. 

(a)'^  The  other  parts  of  the  inquisition,  and  return,  are  sufficiently  stated  in  the 
judgment. 
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and  brethren  of  the  hospital  aforesaid  receive  as  rectors  ;  but  all  the  vicars  have,  ever 
since  the  time  of  the  ordination  of  the  vicarage,  received  all  other  tithes  peaceably, 
and  do  so  at  this  present  time,  but  they  are  bound  to  give  their  tithe  of  corn  and  hay." 

For  the  purpose  of  shewing  that  the  rectors  were  not  entitled  to  the  small  tithes, 
at  the  time  of  the  dissolution  of  the  monasteries,  the  plaintift'  also  produced  the 
minister's  [7]  accounts  of  the  33  Henry  VIII.,  which  accounted  for  the  tithes  (among 
other  things). 

But  the  document  accounted  for  no  tithes  throughout  the  paiish  of  Feliskirk, 
except  the  tithes  of  corn  and  grain  ;  and  it  contained  no  reference  to  the  enjoyment 
,of  tithes  in  Mount  St.  John,  as  being  in  a  different  situation  from  the  rest  of  the 
'parish.  He  further  produced  a  grant,  made  on  the  19th  Februaiy,  34  Henry  VIII , 
by  the  Crown  to  Edward,  then  Archbishop  of  York,  of  the  temporal  po.ssessions  of 
the  priory,  including,  and  particularly  specifying,  the  manor  of  Mount  St^  John  ;  and 
another  grant,  by  the  crown,  in  the  -36  Henry  V'lIL,  to  the  then  Archbishop  of  York, 
of  the  rectory  of  Feliskirk,  lately  belonging  to  the  priory  of  St.  John  of  Jerusalem, 
and  then,  or  late,  in  the  tenure,  or  occupation  of,  Richard  Brooke,  (the  late  master,) 
or  his  assigns  ;  and  the  tithes  of  the  parish,  which  were  described  as  consisting  of  grain 
and  hay  only.  He  likewise  exhibited  a  lease,  made  on  the  3 1st  October,  17.58,  by 
John,  Archbishop  of  Y'ork,  to  Gregory  Elsley,  (an  ancestor  of  one  of  the  present 
defendants,)  his  heirs,  and  assigns,  of  the  manor  called  Mount  St.  John,  &c ,  and  all 
manner  of  tithes  of  corn  and  hay  in  the  town-fields  of  Feliskirk,  &c. 

He  gave  parol  evidence  of  the  general  reputation  of  the  vicar's  right  to  all  the 
tithes  in  the  parish,  except  those  of  corn  and  hay  ;  and,  beside  adducing  proof  of 
general  perception,  he  shewed  payment  of  annual  compositions,  varying  in  amount,  by 
three  occupiers,  who  held  lands  both  within  and  without  Mount  St.  John,  in  lieu  of 
all  their  tithes  indiscriminately,  and  without  claiming  any  exemption,  for  the  latter 
lands. 

The  defendants  examined  witnesses,  who  stated  merely  that  they  had  no  know- 
ledge of  tithes  having  been  paid  for  the  lands  in  Mount  St.  John. 

On  this  occasion,  the  plaintiff  made  use  of  the  first,  second,  fourth,  and  last  docu- 
ments above  described  ;  and  gave  distinct  parol  evidence  of  perception  in  respect  of 
[8]  Mount  St.  John,  .since  the  decision  of  the  last  cause,  but  not  before. 

In  order  to  shew  that  the  estate,  off  which  the  tithes  were  claimed,  had  been_  in 
the  possession  of  the  knights  hospitallers  previous  to  the  dissolution  of  monasteries, 
the  defendants  (now)  produced,  from  the  Court  of  Exchequer,  an  original  return,  or 
certificate  of  the  possessions  of  the  order  delivered  into  that  court,  by  their  attorney, 
on  the  18th  February,  22  Edw.  III.,  (1357),  which  comprised  the  estate  in  question, 
describing  it  by  the  appellation,  Mons  Sancti  Johannis.  They  also  exhibited  the 
following  documents  ;  Pope  Nicholas's  taxation,  (1 291),  wherein  the  church  of  Feliskirk 
was  stated  to  belong  to  the  order — the  ministers'  accounts  of  the  33  and  31  Hen.  \  III.  : 
—the  grant  of  the  manor  to  the  Archbishop  of  Y^ork,  34  Hen.  VIIL,  and  leases  and 
other  instruments  deducing  the  title  to  the  present  parties. 

They  went  into  parol  evidence,  which  was  not  answered,  that  the  supposed  pay- 
ments which  had  been  deposed  to  in  respect  of  Mount  St  John,  had  been,  in  point  of 
fact,  made  on  account  of  the  other  lands  held  by  the  same  occupiers  without  that 
district.  And  they  satisfactorily  establi-shed  a  usage  of  non-payment  for  it,  as  far  back 
as  living  memory  went,  by  the  depositions  of  a  number  of  persons  well  acquainted  with 
the  parish,  by  having  occupied  land,  or  long  resided  in  it,  or  by  other  means.  _  A  great 
quantity  of  evidence  of  common  reputation,  and  declarations  of  aged  parishioners 
deceased,  that  the  district  hail  been  immemorially  exempt  from  the  payment  of  tithes, 
or  Easter  offerings,  or  other  duties,  was  objected  against,  but  read  de  bene  esse.(a) 

(a)  The  evidence  of  a  witness  as  to  the  extent,  boundaries,  and  paicels  of  the  estate, 
who  stated  his  knowledge  of  it  to  have  been,  in  part,  derived  from  the  information  of 
people  in  the  neighbourhood  ;  and  a  map  and  plan,  shewn  to  him  about  ten  years  before, 
was  rejected.  Evidence  to  the  same  point,  by  a  person  who  had  become  acquainted 
with  the  parish  and  estate  by  having  married  a  native  of  the  former,  and  by  conversing 
with  his  wife's  relations,  and  the  people  of  the  parish,  was  also  rejected. 

The  objection  made  by  plaintiff's  counsel  to  the  admission  of  the  evidence  of 
reputation  on  the  point  of  exemption  was,  that  this  was  a  question  of  private  right, 
and  hearsay  was  not  evidence  on  such  a  question.     1  Phillips'  Evidence,  251.     The 
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[9]  One  witness,  who  had  been  born  in  the  parish,  and  had  known  it  sixty-five 
years,  spoke  to  a  custom  of  holding  a  [10]  public  meeting  of  the  vicar,  churchwardens, 
and  inhabitants,  on  every  holy  Thursday,  for  six  or  seven  years,  during  his  residence 
therein  ;  and  according  to  his  information,  for  at  least  twenty  years  before  : — that  the 
persons  assembled  went  to  church,  and  after  prayers  made  a  perambulation  through 
difl'erent  parts  of  the  parish,  returning  to  the  church  gate,  where  a  feast  or  collation 
was  provided  for  them  at  the  expence  of  the  parish,  except  Mount  Ring,  which  paid 
nothing  towards  it : — that  the  ground  over  which  they  passed  was  strewed  with  flowers 
and  greens ;  but  that  a  special  direction  was  given  not  to  strew  any  up  a  lane  leading 
to  a  house  within  the  Mount  King,  because  it  did  not  contribute  any  thing:  — and 
that,  on  those  occasions,  the  churchwardens  and  other  persons  said,  in  the  presence 
of  the  vicai',  that  the  children,  who  were  present,  were  to  take  notice,  that  if  they 
should  live  to  grow  old,  the  Mount  Ring  had  never  paid  tithes,  nor  cesses,  nor  any 
thing  else. 

Jervis  and  Koe  for  the  plaintiff.  This  is  a  very  clear  case.  The  decree  in  the 
former  cause  will  govern  this,  for  the  defences  are  in  substance  the  same.  All  we  ask, 
is  a  decree  for  an  account  against  the  present  defendants  during  their  respective 
occupations  within  six  years  before  the  filing  of  the  bill :  on  the  documentaiy  evidence 
alone  we  are  entitled  to  that.  The  inquisition  of  1.314  is  decisive  of  the  issue  between 
the  parties,  and  destructive  of  the  defence.  This  instrument  contains  evidence  of  a 
previous  very  ancient  endowment  of  the  vicarage  of  the  small  tithes  of  the  whole 
parish,  and  of  enjoyment  under  that  endowment.  To  meet  this  evidence,  and  to  shew 
that  the  estate  of  Mount  St.  John  belonged  to  the  knights  of  St.  John,  the  certificate 
of  the  22  Edw.  III.,  is  produced  But,  our  case  is,  that  the  knights  of  St.  John  having 
been  appropriate  rectors  of,  and  entitled  to,  all  the  tithes  in,  the  parish,  and  seised  of 
this  estate,  divested  themselves  of  pait  of  the  rectory,  and  endowed  the  vicarage  with 
all  the  tithes,  [11]  except  those  of  coin  and  hay.  In  common  sense,  there  is  nothing 
to  prevent  their  having  made  such  a  grant  at  any  time,  and  there  is  no  evidence  of 
the  small  tithes  being  in  their  hands.     All  the  defendants'  documentary  evidence  is 


defendants'  counsel  said,  that  the  course  of  the  Court  was  to  read  evidence  of  reputa- 
tion on  a  question  of  farm  modus.  Jervis  cited  Uliite  v.  Lisle  (4  Mad.  214),  as  an 
authority  the  other  way.     The  evidence  was  read  de  bene  esse. 

Evidence  of  reputation  in  support  of  a  farm  modus  was  read  in  Wolhji  v.  Brmvn- 
hill  (M'Clel.  Rep.  .32.5).  The  grounds,  upon  which  that  species  of  evidence  is  admitted 
on  questions  concerning  public  rights,  are  stated  in  (Mr.  Phillips's  Law  of  Evidence, 
p.  248,)  as  follows  :  "  such  rights,  being  matters  of  public  notoriety,  and  of  great  local 
importance,  become  a  continual  subject  of  discussion  in  the  neighbourhood,  where  all 
have  the  same  means  of  information,  and  the  same  interest  to  ascertain  the  claim." 
Again,  the  same  author  observes,  (p.  249),  "  A  right  of  common,  by  custom,  is,  strictly 
speaking,  a  private  right ;  but,  it  is  also  a  general  right ;  and,  therefore,  so  far  as  it 
regards  the  admissibility  of  this  species  of  evidence,  has  been  considered  as  public, 
because  it  affects  a  large  number  of  occupiers  within  a  district." 

The  greatest  part  of  this  reasoning,  but  the  last  of  it  in  particular,  seems  to  apply, 
in  an  inferior  degree,  to  the  question  respecting  a  farm  modus,  and  to  that  debated 
in  this  cause.  In  the  same  work,  (p.  2.51),  the  following  passage  occurs  :  "  with  regard 
to  the  admissibility  of  common  reputation,  as  evidence  of  prescriptive  rights,  strictly 
pi'ivate,  thei-e  has  been  considerable  doubt:"  and  the  objections  against  the  admission 
of  such  evidence  are  thus  explained  (p.  2-52),  "  Where  individuals  claim  merely  a 
private  right,  other  people  have  not  the  same  means  of  knowing  it,  nor,  if  they  had, 
would  they  have  the  same  interest  to  examine  it."  These  objections  are  inapplicable, 
in  part,  at  least,  to  evidence  of  reputation  concerning  a  farm  modus,  or  a  district,  of  the 
nature  of  that  in  question  in  this  cause.  All  the  parishioners  would  have  nearly  the 
same  means  of  knowing  the  immunity  claimed  in  respect  of  either,  and  a  class  of  them, 
the  inhabitants  of  the  farm,  or  district,  would  always  have  an  interest  in  examining 
and  keeping  it  up. 

In  truth,  neither  description  of  the  rights  mentioned,  can  properly  be  termed  a 
strictly  private,  or  an  individual  one  ;  but  a  case  of  private  right,  where  a  class  or 
district  of  persons  is  concerned  ;  and  in  those  cases  evidence  of  reputation,  is  said  by 
the  Vice  Chancellor,  in  JFhite  v.  Lisle,  to  be  "plainly  admissible." 
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demonstrative  of  plaintift"s  right.  The  present  defence  is  an  absolute  exemption  in 
abbey-land. 

The  exemption  usually  enjoyed  by  the  privileged  orders  was  a  partial  one,  and 
limited  to  the  case  of  the  lands  being  in  their  own  raanurance  :  but  there  i.s  nothing 
inconsistent  with,  or  against  law  in  the  hypothesis,  that  these  bodies  enjoyed  an 
absolute  exemption.  The  inquisition  is  not  an  instrument  to  be  consti'ued  by  evidence  : 
mere  non-payment  in  opposition  to  it  amounts  to  nothing. 

As  the  defendants  rely  on  the  supposition  of  the  lands  being  discharged  in  the 
hands  of  the  hospital  by  prescription,  it  is  incumbent  on  them,  to  shew  that  they 
belonged  to  the  hospital  at  the  time  of  memory. 

C.  Baron  Thomson's  observations  on  the  late  case  are,  in  the  main,  applicable  to 
the  present. (a) 

(a)  The  judgment  in  the  former  cause  having  been  alluded  to  in  the  argument  and 
judgment  in  this,  it  is  thought,  it  will  form  an  acceptable  addition  :  a  note  of  it  is 
therefore  subjoined,  with  the  omission  of  a  few  passages  which  did  not  appear  to  bear 
upon  the  latter  cause. 

Donnison  v.  Curry  and  Others.     Gray's  Inn  Hall.     April  27th,  1816. 

L.  C.  B.  Thomson.  "This  is  a  suit  for  small  tithes  in  the  parish  of  Feliskirk,  in 
the  county  of  York.  It  was  heard  in  the  absence  of  my  brother  Wood,  The  plaintiff 
states  himself  to  be  entitled,  as  vicar,  to  all  tithes  arising  within  the  parish,  with  the 
exception  of  corn  and  hay ;  but,  there  are  no  tithes  demanded  by  this  bill,  but  such 
as  are  in  their  nature  small  tithes.  They  are  all  enumerated  ;  they  consist  of  many 
particulars  ;  however,  they  are  all  small  tithes  :  "  (then  follow  the  passage,  printed  in 
page  2,  within  inverted  commas,  mutatis  mutandis,  and  a  statement  of  the  moduses 
set  up,  which  last,  has  no  relation  to  the  pi'csent  suit). 

"  This  being  the  nature  of  the  plaintiff's  claim,  and  of  the  defences  which  are  made 
against  that  claim  ;  the  plaintiff  then,  in  support  of  this  claim,  proceeds  to  produce  an 
instrument,  which,  he  contends,  affords  sufficient  evidence  of  his  endowment.  The 
admissibility  of  it  was  much  controverted  on  the  part  of  the  defendants  ;  but  the 
Court  were  of  opinion,  and  continue  of  that  opinion,  that  this  instrument  is  proper 
evidence  of  the  extent  of  the  plaintifl's  endowment.  It  is  found  in  a  book  in  the 
Archbishop  of  York's  registry,  and  it  is  of  the  date  of  1314.  It  is  in  the  name  of  the 
archbishop,  and  it  contains  the  inspeximus  of  an  inquisition,  he  had  directed  to  be 
taken  by  his  sequestrator,  in  the  archdeaconry  of  Cleveland.  It  seems  there  was  a 
sequestrator,  whose  duty  it  was,  to  look  after  the  propeity  of  the  church  in  the 
different  archdeaconries,  and  it  states  the  return  by  him  to  that  mandate  of  the 
archbishop. 

The  return  of  the  sequestrator  sets  out  the  commission  from  the  archbishop  to 
himself,  under  which,  he  was  directed  to  make  that  enquiry  ;  and  that  directs  him  to 
go  personally  to  this  church  of  St.  Felix,  within  the  archdeaconry,  and  that  there,  by 
trusty  men  of  that  parish,  by  whom  the  truth  of  the  matter  may  be  best  known,  he 
should  enquire  in  what  portions  or  profits  the  vicarage  of  the  church  now  vacant  con- 
sists, and  in  the  possession  of  what  profits  the  last  vicar  was,  while  he  lived  ;  and 
what  profits  the  other  vicars,  his  predecessors,  were  from  the  time  of  the  ordination 
of  the  vicarage,  entitled  to,  and  how  much  the  profits  to  the  vicarage  appertaining  are, 
one  year  with  another,  according  to  the  true  value  of  the  same.  And  the  instrument 
states,  that  he  returned  that  inquisition  to  the  bishop,  in  obedience  to  this  mandate. 

The  inquisition  returns  that  he  has  caused  the  enquiry  to  be  made  by  trusty  and 
wise  men  of  the  premises :  and  he  finds  that  there  belonged  to  the  vicarage  great 
numbers  of  parcels  of  land  of  different  descriptions,  which  he  particularly  specifies,  of 
which,  the  vicar  was  in  possession,  by  way  of  glebe  ;  a  great  many  of  them,  and  to  a 
large  amount  in  quantity  of  acres.  Then,  it  states,  that  all  these  things,  the  glebe 
lands,  and  the  profits  of  them,  the  vicar  had  peaceably  received  ;  but  the  master  and 
the  brethren  of  the  hospital  of  St.  John  of  Jerusalem,  who  are  the  rectors  of  the 
same  church,  received  the  rent  of  12d.  in  one  toft  and  three  acres  of  land,  which  John 
Vyrly  formerly  held,  which  rent,  the  vicar  ought  of  right  to  receive.  I  mention  this, 
only  to  shew,  that  the  enquiry  appears  to  have  proceeded  with  great  accuracy  and 
attention  to  all  the  rights  of  this  church. 

He  then  proceeds  to  state  what  tithes  the  vicar  is  entitled  to ;  (here  follows  the 
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[12]  The  plaintiff  is  entitled  to  a  decree,  and  there  is  no  occasion  for  an  issue. 
In  the  course  of  the  argument,  The  Earl  of  Clanrickanl  v.  Lady  Denton  (1  Eagle  and 
Young's  Tithe  Cases,  306)  was  mentioned. 

[13]  Boteler  and  Bickersteth  for  the  defendants.  The  former  suit  had  little 
application  to  the  present  one,  and  the  two  defences  are  materially  different.  In  the 
former  suit  the  [14]  defendants  claimed  as  rectors,  or  portionists  :  in  the  present  they 

extract,  printed  in  page  6  ;  his  lordship  observing,  that  white  tithe,  of  course,  meant 
milk,  and  describing  plough  pence,  as  the  tithes  of  carriages). 

It  was  suggested,  that  this  inquisition  had  only  stated  the  opinion  of  the  seques- 
trator, what  the  vicar  ought  to  receive  ;  but,  it  does  not  stop  there,  for  it  states,  that 
the  vicar  does  receive,  at  that  time,  all  the  tithes  except  those  specified ;  namely,  the 
tithes  of  corn  and  hay,  which  the  hospital,  as  rector,  received.  Then  it  states,  that 
the  vicars  are  bound  to  give  their  tithe  of  corn  and  hay  to  the  rector.  It  then  states 
the  value  of  the  rents,  and  the  profits  of  this  vicarage,  to  be,  at  that  time,  £20,  3s.  2d., 
out  of  which,  the  vicar  is  to  find  certain  chaplains,  to  perform  certain  duties,  which 
are  all  specified.     This  is  dated  in  the  year  1314. 

They  then  produced,  in  order  to  shew  what  tithes  the  rector  was  entitled  to,  at 
the  time  of  the  dissolution  of  the  abbeys,  the  minister's  accounts  of  the  33  Hen.  VIII. 
And  this  document,  first  contains  an  account  of  rents,  of  various  descriptions,  which 
they  were  entitled  to  receive ;  it  accounts  for  the  possession  of  a  great  number 
of  premises,  which  are  specified  ;  it  accounts  for  the  tithe,  and  the  farms  of  the 
monastery. 

It  goes  through  the  different  townships  in  this  parish,  accounting  in  all  of  them 
for  the  tithe  of  corn  and  hay,  and  in  none  of  them  accounting  for  more,  with  an 
exception,  it  should  seem,  with  regard  to  some  tithes  in  Ravensthorp,  which  appears 
to  be  out  of  this  parish.  There  is  13s.  4d.  there  received  for  the  farm  of  idl  manner 
of  tithes  of  lands  in  Ravensthorp  ;  but,  with  respect  to  those  situate  in  the  parish,  no 
tithes  are  accounted  for,  except  those  that  are  properly  gi'cat  tithes,  namely,  the 
tithes  of  corn  and  bay  ;  so  that  there  is,  at  this  time,  no  reference  to  any  possession 
of  those  tithes  in  this  abbey,  and  there  is  no  reference  to  their  enjoyment  of 
any  tithes  on  Mount  Ring,  as  being  in  a  different  situation  from  the  rest  of  the 
parish  ;  and  there  are  no  tithes  stated  to  be  received,  but  those  in  respect  of  corn  and 
hay.  This  is  in  the  33  Hen.  VIII.,  the  first  account  after  the  dissolution,  of  what  the 
crown  was  possessed  of  arising  from  this  monastery. 

Upon  the  19th  of  February,  in  the  34  Hen.  VIII.,  there  is  a  giant  to  Edward, 
then  Archbishop  of  York,  amongst  many  other  manors  and  estates,  of  all  the  scite, 
circuit,  and  precinct  of  the  monastery,  at  Marton,  in  the  county  of  York  ;  and  all  and 
singular  the  messuages,  gardens,  and  so  on,  situate  in  Marton  ;  and  certain  closes  of 
land  in  Kirkebye,  and  so  on,  very  particularly  specifying  those  closes  of  laud,  and 
the  demesne  lands,  belonging  to  this  Mount  Ring,  which,  certainly,  was  a  manor ; 
which  manor,  and  the  lands  and  premises  in  Feliskirk,  and  so  on,  were  parcel  of 
the  possessions  of  the  hospital  or  priory  of  St.  John  of  Jerusalem.  Further,  it 
grants  to  the  archbishop  all  and  singular  the  messuages,  lands,  commons,  pastures, 
woods  and  underwoods,  rents,  reversions,  services,  and  other  hereditaments,  in  Mount 
St.  John,  Feliskirk,  Kirkebye,  Thirleby,  and  Boltby,  to  the  late  priory  (then  lately) 
belonging  or  appertaining.  This  is  a  grant,  therefore,  of  what  may  be  called  the 
natural  possessions  at  that  time  of  this  abbey,  all  the  manors  and  demesnes  ;  and  this 
Mount  St.  John  appears  clearly  to  have  been  a  manor,  as  well  as  all  the  other  lands  in 
this  parish,  of  which  the  monastery  had  been  in  possession. 

This  related,  it  seems,  to  the  temporalties  only,  but  in  the  36  Hen.  VIII.,  the  king 
granted  to  the  then  archbishop,  among  divers  other  rectories,  the  rectory  of  Feliskirk, 
in  the  county  of  York,  lately  belonging  to  the  priory  or  hospital  of  St.  John  of 
Jerusalem,  and  then,  or  late,  in  the  tenure  or  occupation  of  Richard  Brooke,  or  his 
assigns,  and  also  all  the  tithes  of  grain  and  hay,  aiising  and  gi-owing  in  the  parish  of 
Feliskirk,  Mardaby,  Thirleby,  Ravensthorpe,  and  so  on.  There  appear  to  be  general 
words,  giving  the  tithes  of  these  lands,  (but  as  to  all  the  tithes  within  the  parish,  they 
are  expressly  confined  to  the  tithes  of  corn  and  hay  ;)  and  all  and  singular  the  houses, 
pastures,  glebes,  oblations,  and  so  on,  to  these  churches  belonging  ;  and  he  also  granted, 
among  othei'  vicarages,  the  presentation  of  this  vicarage  of  Feliskirk,  belonging  to  the 
late  priory  ;  and  he  granted  to  the  archbishop,  that  he  should  hold  all  these  messuages, 
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claim,  under  the  statutes,  as  grantees  of  the  manor,  which  was  held  by  the  prior  and 
brethren,  at  the  time  of  [15]  the  dissolution,  absolutely  acquitted,  in  their  own  bands, 
and  those  of  their  lessees,  of  the  payment  of  all  tithes.  The  defence  before  meant  to 
be  relied  upon  was,  a  grant  of  [16]  the  tithes  ;  now  it  is  an  exemption  annexed  to  the 
lands,  of  which  the  defendants  are  grantees. 

[17]   We  admit  that  the  plaintiff  is  entitled  generally  ;  the  inquisition  speaks  only 

glebes,  rectories,  and  so  on,  in  as  full  and  beneficial  a  manner  as  the  priory  of  St.  John 
of  Jerusalem  had  formerh'  held  them. 

This  was  the  situation  of  things  under  these  grants  from  the  king  to  the  archbishop, 
by  which  the  archbishop  appeared  to  possess,  under  the  first  grant,  the  temporal  pos- 
sessions of  the  abbey,  and  under  the  second,  the  spiritual,  which  are  described  to 
consist  of  coin  and  hay  only,  through  this  place,  all  that  belonged  to  the  monastery, 
together  with  the  rectory,  and  the  presentation  to  the  \-icarage. 

It  does  not  appear  that  any  thing  further  passed  till  we  come  to  the  year  1758, 
where  there  is  a  lease,  made  on  the  .31st  October,  by  John,  Archbishop  of  York,  to 
Gregory  Elsley,  of  Mount  St.  John,  his  heirs,  and  assigns,  (an  ancestor  of  the 
present  landlord  of  these  defendants  ;)  of  all  that  capital  messuage,  or  scite  of  the 
manor,  or  late  commandery  called  Mount  St.  John,  in  the  county  of  York,  parcel  of 
the  possessions  of  the  late-hospital  of  St.  John  of  Jerusalem,  in  England,  now  dis- 
solved ;  and  all  houses,  yards,  orchards,  gardens,  lands,  and  soil,  within  the  scite, 
circuit,  or  precinct,  of  the  said  manor,  or  late  commandery ;  and  all  other  lands,  ways, 
water-courses,  (with  other  general  words,)  to  the  said  manor,  or  late  commandery, 
belonging,  and  all  and  every  of  their  appurtenances,  lying  or  being,  in  Mount  St.  John, 
Feliskirk,  Mardaby,  and  Thirleby,  in  the  county  of  York,  all  those  lands  called  the 
demesne  lands,  lying  in  the  fields,  called  Thirleby  fields,  in  Thirleby,  in  the  county  of 
York  :  then  it  particularly  specifies  the  demesne  lands,  which  lie  in  the  open  fields, 
and  several  other  lands  there,  particularly  enumerated  ;  and  all  manor  of  tithes  of 
corn  and  hay,  (just  pursuing  what  had  been  granted  bv  the  crown  to  the  archbishop,) 
of  corn  and  hay,  in  the  towiifields  of  Feliskirk,  Mardaby,  and  so  on,  and  the  tithes  of 
the  lands  in  Ravensthorp  and  Heskit,  in  the  said  county  of  York,  parcel  of  the  rectory 
or  parsonage  of  Feliskirk,  aforesaid,  to  the  said  late  hospital,  belonging  or  appertaining  ; 
and  all  other  lands,  tenements,  reversions,  rents,  hereditaments,  tithes,  profits, 
privileges,  &c.,  whatsoever,  late  parcel  of  the  possessions  of  the  said  late  hospital,  in 
that  place,  and  that  of  late  were,  or  of  right  ought  to  have  been,  occupied  or  enjoyed 
by  Richard  Turbutt,  or  his  assigns,  together  with  certain  allotments,  except  the  woods, 
and  also  except  the  collation  and  donation  to  the  patronage  of  the  vicarage  of  Feliskirk, 
(which  patronage,  I  take  it,  remains  in  the  archbishop  to  this  day).  This  was  under 
the  yearly  reserved  rent  of  331.  14s.,  which  was  payable,  partly  in  respect  (for  it  is 
divided  into  different  sums)  of  the  commandery,  and  lands  in  Feliskirk,  of  181.  10s.  6d. ; 
for  the  lands,  in  Kirkebye,  11.  10s. ;  and  for  the  tithes  of  the  parsonage  of  Feliskirk, 
131.  13s.  6d. ;  payable  as  therein  mentioned. 

Having  laid  this  evidence  as  the  ground  work  to  convince  the  Court  that  there 
was  nothing  in  the  monastery  except  those  great  tithes,  which  were  granted  as  such 
by  the  crown  to  the  archbishop,  and  leased  as  such  by  the  archbishop  to  Mr.  Elsley ; 
they  then  call  their  witnesses  to  prove  what,  in  point  of  fact,  has  been  proved  to  be 
the  mode  of  receipt  by  the  vicar,  of  tithes  within  the  parish. 

Their  first  witness  proves,  that  the  general  reputation  is,  that  the  vicar  is  entitled 
to  all  titheable  matters,  except  corn  and  hay  ;  and,  during  his  remembrance,  the  same 
has  been  paid  throughout  the  parish  ;  in  several  instances  he  has  seen  money  payments 
made  for  the  same,  by  occupiers  of  land  in  the  time  of  John  Ward,  who,  for  near 
twenty  years,  was  tithe  gatherer  to  the  plaintiff,  and  died  about  fourteen  years  ago. 
This  witness  states  himself  as  having  also  paid,  and  accounted  to  John  Ward,  during 
the  whole  of  his  time  as  tithe  gatherer,  for  small  tithes  of  his  own  titheable  articles, 
and  that  from  the  death  of  Ward  to  this  time,  during  which,  the  witnesses  has  been 
employed  as  a  tithe  gatherer,  under  the  plaintiff,  the  sma'l  tithes  within  the  parish 
have,  some  of  them,  been  taken  in  kind,  and  others  compounded  for,  in  money, 
according  to  their  supposed  value,  which  was  set  from  time  to  time  by  agreement 
with  the  occupiers.  That  the  particular  tithes  paid,  or  compounded  for,  were  calves, 
(in  respect  of  which,  some  modus  was  attempted  to  be  set  up  by  them,)  wool,  lambs, 
turnips,  potatoes,  pigs,  geese,   fowls,   rape,  lime,  milk,  agistment   of   young  cattle, 
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in  general  terms,  as  to  his  right  to  tithes,  and  therefore,  carries  his  claim  no  farther  than 
[18]  our  admission  ;  and  by  no  means  proves  his  right  to  tithes  in  any  particular  estate 
in  the  parish.  The  minister's  accounts  are  not  applicable,  because  we  now  say  that 
the  lands  are  tithe  free.  There  is  not  one  instance  in  the  evidence  of  particular  per- 
ception, eailier  than  1816  ;  the  defendants  have  now  cleared  up  the  point  relative  to 
the  supposed  payment,  in  respect  of  Mount  St.  John ;  and  as  the  case  stands,  there  is 
nothing  to  impeach  the  proof,  that  tithes  had  never  been  paid  within  this  district. 

There  could  not  be  stronger  negative  evidence  than  the  short  time  through  which 
the  plaintift'  has  shewn  particular  perception.  We  have  proved,  that  the  estate  belonged 
to  the  hospitallers  in  the  time  of  Ed.  III.,  and  that  no  tithes  have  been  paid  for  it  as 
far  back  as  it  is  possible  to  go.  That  constitutes  a  suflKcient  defence.  Evidence  of 
possession  by  the  order  before  the  time  of  legal  memory,  is  unnecessary.  Lamjrrey  v. 
liooke  (Ambler,  291)  supports  the  propo-sition,  that  it  is  enough  to  shew,  the  lands  were 
part  of  the  possessions  of  the  greater  monasteries,  and  non-payment  since  the  dissolu- 
tion :  that  note  of  the  case  is  borne  out  by  the  decree.  It  is  also  unnecessary  to  explain 
the  ground  of  the  discharge  :  Xash  v.  Molins  (Cro.  El.  206.     1  Eag.  &  Y.  100). 

[19]  The  report  of  the  last  case  in  Leonard  ( 1  Leon.  240)  is  more  directly  in  favour 
of  the  defendants,  because,  as  is  stated  in  the  note  to  the  case,  in  Gwillim  (1  Gwil. 

orchards,  hens,  and  Easter  offerings  :  the  two  last  articles  being  small,  were  usually 
collected  by  the  parish  clerk  :  in  short,  he  speaks  to  the  collection  of  tithes  in  the 
shape  of  composition,  and  not  by  payment  for  them  in  the  shape  of  moduses. 

Thomas  Ward  also  states,  that  be  is  of  the  age  of  seventy-four,  he  has  lived  in 
this  parish  till  he  was  fifty  years  of  age,  he  speaks  of  the  general  reputation  of  the 
vicar's  right  to  every  thing,  except  corn  and  hay  ;  and  that  the  same,  or  a  satisfaction 
for  them,  have  been  paid  from  time  to  time,  or  made  to  him  : — that  Mr.  ELsley  received 
the  tithes  of  corn  and  hay,  as  impropriator.  The  witness's  father  rented  a  farm  at 
Sutton,  in  Feliskirk,  consisting  of  about  one  hundred  acres  of  land,  as  far  back  as  he 
can  remember,  till  his  death,  when  the  deponent  succeeded  him,  which  he  did  about 
fifty-five  years  ago  :  he  then  sets  out  that  which  looks  nothing  like  a  modus. 

That  Curry  and  Langdale,  who  both  occupied  lands  belonging  to  Mount  St.  John, 
used  to  pay  the  witness  an  annual  sum  in  lieu  of  all  the  small  tithes  of  their  farms  : 
Curry  at  one  time  paying  him  one  sum,  and  after  that  another  sum,  in  lieu  of  that 
tithe,  and  for  all  the  small  tithes  he  paid  a  composition  ;  and  that,  without  regard  to 
the  place  in  which  any  part  of  his  farm  lay.  Thomas  Ward  has  stated,  that  a  great 
part  of  this  township  is  called  Mount  St.  John,  and  that  the  father  of  the  present 
defendant,  Curry,  who  occupied  the  greater  part  of  this  farm,  and  also  one  William 
Taylor,  who  held  the  lands  now  held  by  the  defendant,  Langdale,  paid  the  vicarial,  or 
small  tithes  for  the  same,  in  like  manner  as  the  other  parishioners,  and  they  claimed 
no  exemption  for  the  lands  in  Mount  St.  John,  though  they  had  lands  in  their  farms 
which  were  part  of  Mount  St.  John  :  and  he  states,  that  he  apprehends  all  the  com- 
positions made,  were  for  all  the  defendants'  lands  whether  within  or  without  the 
manor  of  St.  John,  and  neither  of  these  defendants  insisting  that  the  payments 
were  for  tithes  of  any  particular  lands,  or  that  any  part  was  exempted  from  tithes  to 
the  vicar. 

This  is  the  general  purport  of  the  evidence  on  the  part  of  the  plaintifi',  with  respect 
to  the  perception  of  tithes  ;  and  it  does  not  seem  to  be  broken  in  upon  by  any  evidence 
that  has  been  given  on  the  pait  of  the  defendants  ;  the  defendants'  evidence  only 
consisting  in,  negatively  stating  no  knowledge  by  the  witnesses,  of  tithes  having  been 
paid  in  respect  of  this  Mount  King.  But,  in  fact,  the  witnesses  on  the  part  of  the 
plaintifi'  prove  the  payment  of  tithe,  and  composition  for  tithe,  without  regard  to  the 
situation  of  the  lands,  whether  they  were  in  Mount  Ring,  or  in  the  parish  at  large. 
And  with  respect  to  the  moduses,  for  that  part  of  their  occupation  which  does  not  lie 
in  what  they  call  their  privileged  place,  the  witnesses  do  not  prove  any  thing  like  it. 

Therefore,  in  point  of  fact,  there  seems  to  be  nothing  to  impeach  the  evidence,  on 
the  part  of  the  plaintiff,  that  tithes  were  paid  in  respect  of  all  the  lands  occupied  by  the 
defendants,  whether  lying  in  Mount  Ring  or  not ;  the  farm  consisting  partly  of  one 
description,  and  partly  of  another. 

Then  the  question  is,  what  have  these  defendants,  standing  as  they  do,  under  the 
Archbishop  of  York's  title,  for  they  have  no  other  than  the  Archbishop  of   York 
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161,  n.),  it  appears  from  it,  the  endence  in  the  cause  was  merely  that  of  old  persons, 
who  remembered  the  time  of  the  monasteries  ;  and,  that,  the  lands  in  question,  did  not 
pay  tithes  then,  or  at  any  time  afterwards.  At  least,  there  is  sufficient  in  the  case  to 
warrant  the  direction  of  an  issue  ;  Clavill  v.  Oram  (3  Gwil.  1353). 

The  defendant's  case  rests  upon  the  statute,  for  the  dissolution  of  the  knights  of 
St.  John,  and  the  want  of  evidence  of  perception. 

Jervis  replied. 

The  cause  stood  over  for  judgment. 

November  11. — L.  C.  Baron.  In  this  case,  the  plaintiff  is  the  vicar,  and  the  defen- 
dants are  occupiers,  and  one  of  them  the  owner  of  that  district  of  land  respecting  which, 
the  question  in  the  suit  arises.  The  right  of  the  plaintiff  to  all  the  tithes  of  the 
parish,  except  the  tithes  of  grain  and  hay,  which  are  not  demanded,  is  admitted,  save 
only  to  those  of  a  small  district  called  Mount  St.  John,  and  sometimes  Mount  Eing. 
There  was  a  time,  when  the  claim  of  the  vicar  to  the  whole  of  the  small  tithes  of  the 
parish  was  resisted,  not  only  on  the  ground  of  an  exemption  for  Mount  St.  John,  but 
on  account  of  certain  parochial  moduses,  set  up  for  certain  titheable  matters.  These 
claims,  on  the  part  of  the  occupiers,  occasioned  a  former  suit,  in  which,  the  vacar  was 
successful.  He  obtained  a  general  decree,  which  not  only  negatived  the  moduses,  but 
also  negatived  the  exemption,  [20]  for  the  district  of  Mount  St.  John,  and  the  defen- 

possessed — what  defence  have  they  to  set  up  against  this  demand  ]  which  is  (sustained 
by  a)  *  positive  endowment,  and  a  very  clear,  distinct,  and  explicit  one,  of  the  whole 
tithes  throughout  the  parish,  without  any  distinction  of  this  Mount  Eing  at  all  from 
the  other  (parts),  and  not  resting  merely  upon  the  words  of  the  endowment,  but  that 
endowment  supported  by  the  subsequent  usage,  down,  almost,  to  the  filing  of  the 
present  bill.  It  is  ilifficult  to  say  upon  what  ground  the  defendants,  standing  in  the 
place  of  the  archbishop,  can  put  their  case. — Their  case  is,  that  (the  vicarage)  was  (not) 
endowed  of  (the  tithes)  of  this  (district).  The  endowment  is  a  general  endowment 
throughout  the  parish,  without  any  exception  of  this  Mount  Eing.  They  have  not 
stated  in  what  right  they  have  derived  an  exemption  from  these  tithes.  They  claim, 
themselves,  to  be  rectors  ;  and  it  would  seem,  as  if  they  also  claimed,  within  their  own 
parish,  a  portion  of  tithes,  which  is  not  a  very  usual  claim  to  be  made,  because  a  portion 
of  tithes  is,  generally  speaking,  a  portion  of  that  claimed,  and  received  by  some  other 
person  than  the  rector  or  the  parson  of  the  parish  in  which  the  tithes  arise ;  however, 
so  it  stands.  It  appears  that  their  lands  were,  all  of  them,  that  which  is  now  called 
Mount  Eing,  and  Mount  St.  John  ;  and  this  Mount  Eing  certainly  was  a  demesne  in 
the  manor  of  this  hospital.  Now  what  more  can  they  claim  ?  As  rectors,  they  are  not 
entitled  to  these  tithes,  for,  strictly,  the  rectory  consisted  of  nothing  but  the  great 
tithes ;  that  is  manifest.  If  they  would  lay  their  exemption  in  this  abbey,  they  have 
not  stated  in  what  manner  they  would  lay  it.  The  hospital  of  St.  John  of  Jerusalem 
was  capable  of  a  discharge  of  tithes.  That  is  clear,  for  they  were  one  of  the  orders  of 
templars  of  St.  John  of  Jerusalem,  who  were  one  of  the  orders  capable  of  being  so 
discharged.  If  there  was  any  ground  to  insist  upon  that,  that  discharge,  it  is  well 
known,  would  exempt  the  land  only  while  in  the  occupation  of  those  in  that  order. 
There  does  not  seem  to  be  anj'  ground  for  an  exemption  in  the  hands  of  their  successors. 
It  rather  seems  to  be  a  claim  of  exemption,  so  far  as  this  Mount  Eing  goes,  without  any 
ground  laid,  or  specified,  upon  which  that  claim  of  exemption  can  be  founded.  There 
is  not  the  smallest  notice  in  any  of  the  leases  of  the  archbishop,  or  in  any  of  the  instru- 
ments produced  to  shew  an  exemption,  and  the  circumstance  of  the  vicar's  agents  and 
receivers  having,  in  fact,  collected  tithes,  as  well  within  as  without  this  Eing,  is  very 
strong  evidence,  with  nothing  to  oppose  it,  but  the  non-payment  of  the  tithes,  of  the 
^icjir's  right  as  to  this,  as  well  as  to  the  other  parts  of  the  parish.  Upon  the  whole, 
we  are  of  opinion,  that  the  plaintiff  has  made  out  his  title  to  our  satisfaction,  to  the 
tithes  which  he  claims  from  these  defendants,  through  the  whole  of  the  parish  where 
they  occupy  lands,  without  any  distinction  of  that  part  which  was  called  Mount  St. 
John  and  Mount  Eing.  The  consequence  is,  there  must  be  a  decree  for  the  plaintiff, 
for  the  tithes  he  demands,  with  the  costs  of  this  suit. 

*  These,  and  the  other  words  included  in  parentheses  in  this  paragraph  do  not  occur 
in  the  original  note,  but  they  have  been  introduced,  as  appearing  necessary  to  make 
the  sense  perfect. 
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dants  acquiesced  in  that  decree,  so  far  as  respected  the  moduses  ;  but,  in  this  suit,  they 
contest  it,  so  far  as  it  respects  the  exemption  claimed  for  Mount  St.  John ;  and  the 
question  here  is,  as  to  this  exemption  only.  Now  the  onus  of  making  out  the  exemption 
lies  on  the  defendants,  who  insist  on  the  benefit  of  it.  The  exemption  is  claimed  for 
the  lands  in  question,  as  having  been  parcel  of  the  possessions  of  the  hospital,  or  prior}', 
of  St.  John  of  Jerusalem,  at  the  time  of  the  dissolution  of  that  order. 

This  body  was  not  dissolved  by  the  statute  of  the  31  Hen.  VII.  (c.  13),  but  by  the 
statute  of  the  32  Hen.  VIII.  (c.  24).  It  is,  however,  assumed,  and  rightly  assumed,  in 
the  argument,  that  the  question  is  the  same  as  if  this  monastery,  or  priory,  had  been 
dissolved  by  the  31  Hen.  VIII. — That  seems  to  be  decided,  and  not  doubted. 

In  the  former  cause,  the  claim  of  the  vicar  to  the  tithes  of  this  district  was  resisted, 
as  it  is  now,  but  not  precisely  on  the  same  grounds. — In  that  cause,  the  resistance  was 
not  made  on  the  ground  of  the  non  decimando  by  virtue  of  the  statute,  but  of  a  right 
in  the  former  owners  of  the  estate  to  the  tithes  in  question,  which  right,  became  vested 
in  the  crown,  and  was  preserved  in  the  grant  by  the  crown,  to  those,  under  whom  the 
present  owner  claims  title.  1  his  right  they  certainly  had  to  the  tithes  of  corn  and 
hay  over  the  whole  parish.  And  it  was  insisted,  that  they  were  entitled  in  like  manner, 
to  the  small  tithes  of  this  particular  district.  In  that  defence,  the  defendants  failed 
entirely ;  they  shewed  nothing  like  a  grant  of  the  small  tithes.  There  were  strong 
circumstances  which  went  to  negative  any  such  grant.  Even  the  evidence  of  usage, 
as  it  appeared  on  the  depositions  in  that  cause,  would  have  led  any  man  to  the  con- 
clusion that  the  small  tithes  in  this  district  had  been  rendered  actually,  and  without 
dispute,  to  the  vicar,  [21]  and  his  predecessors.  There  was,  in  consequence,  in  that 
cause,  a  general  decree  against  the  defendants.  In  this  cause,  the  moduses  are  abandoned, 
the  non  decimando  is  not  abandoned,  but  it  is  presented  to  the  Court  in  a  different 
aspect.  It  is  no  longer  a  claim  for  the  small  tithes  of  this  district,  under  a  grant,  or  a 
supposed  grant,  but  it  is  a  claim  of  exemption  under  the  statute,  which  is  to  be 
supported  in  the  same  way  that  such  a  claim  usually  is  supported.  That  is  the  point 
to  be  disposed  of,  in  the  present  cause. 

I  think  myself  bound  to  assume,  that  the  possessions  of  the  priory  of  St.  John  of 
Jerusalem  might  have  been  discharged  of  tithes  :  this  seems,  at  one  time,  to  have  been 
doubted  ;  but,  it  is  so  laid  down  by  Chief  Baron  Thomson  in  the  last  cause,  and 
appears  to  be  admitted  in  argument  in  this,  and  I  think  rightly  admitted.  I  also 
conceive,  that  the  lands  in  question  were,  at  the  time  of  the  dissolution,  part  of  the 
possessions  of  that  priory.  The  plaintiff's  counsel  did  not  think  it  worth  their  while 
to  contend,  that  they  were  not. 

The  quantity  of  land,  described  in  the  evidence,  extends  to  two  hundred  and 
seventy-four  acres,  or  thereabouts.  A  map  was  produced,  and  a  sufficient  luimber  of 
witnesses  spoke  authentically  to  the  district  marked  upon  it,  and  now  known  by  the 
name  of  Mount  St.  John,  and  stated  it  to  have  been  known  by  that  name,  during  their 
respective  memories 

The  minister's  account  in  the  33  Hen.  VIIL,  the  first  year  after  the  dissolution, 
specifies  a  much  smaller  quantity,  I  think  only  about  ninety,  or  one  hundred  acres,  and 
all  of  it  as  being  in  the  possession  of  Richard  Brooke,  the  former  master.  But  the 
grant  to  the  archbishop  of  York,  from  whom  the  defendant  Elsley  deduces  his  title, 
specifies  many  other  lands  as  being  in  the  possession  of  the  priory,  and  grants  them 
as  such  ;  which  many  other  lands,  granted  as  such,  appear  not  to  have  been  in  the 
pos-[22]-session  of  Richard  Brooke.  I  can  discover  the  identity  of  some  of  the  lands 
not  described  as  being  in  the  po.ssession  of  Richard  Brooke,  with  parts  of  the  district 
of  Mount  St.  John,  from  the  similarity  of  the  names,  even  at  this  day  ;  and,  on  the 
whole,  I  see  no  reason,  from  this  ancient  instrument,  to  doubt  the  accuracy  of  these 
witnesses,  who  represent  the  district,  as  laid  down  in  the  map,  by  the  name  of  Mount 
St.  John,  to  be  part  of  the  ancient  possessions  of  the  priory,  provided  the  subsequent 
and  modern  usage,  sufficiently  connected  it  with  the  priory.  In  truth,  no  point  was 
made  in  the  argument  on  any  supposed  deficiency  of  evidence  on  this  head  ;  therefore, 
I  will  also  assume,  that  that  has  been  made  out  on  the  part  of  the  defendant.  There 
are,  however,  several  points  remaining,  some  of  which,  are  not  without  difficulty.  The 
first  in  order,  is  the  fact  of  non-payment.  Without  this,  the  defendants  have  nothing 
to  stand  upon  in  any  view  of  the  case.  This  point  is  put  distinctly  in  issue.  In  this 
cause,  the  plaintiff  has  given  no  evidence  whatever  to  prove  the  perception  of  tithes 
in  this  district,  previous  to  the  decree  in  1816;  in  the  last  he  did  so — that  is,  he 
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proved  that  tithes  were  paid  by  persons  who  occupied  lands  in  this  district,  without 
any  distinction  being  made  between  this  district  and  its  neighbourhood.  All  the 
evidence  of  usage,  now  establishes  a  non-payment  for  Mount  St.  John.  There  is  some, 
and  being  unanswered,  sufficient  evidence  to  shew,  that  the  persons  respecting  whom 
this  evidence  was  given,  held  lands  out  of  this  district,  as  well  as  within  it ;  and  that 
the  payments  actually  made,  were  made  in  respect  of  the  lands  out  of  the  district  only. 
I  entertain  no  doubt  upon  the  evidence  in  this  cause,  that  until  after  the  decision  in 
1816,  no  small  tithes  whatever  were  distinctly  paid  for  lands  within  this  district.  Now, 
I  have  to  consider,  whether  this  claim  under  this  priory  will  protect  lands,  when  they 
are  not  in  the  occupation  and  manurance  of  the  owner.  The  defendant  Elsley  has 
some  ground  to  call  himself  the  owner;  the  [23]  other  defendant  has  none.  The 
hospitallers  had  a  right  to  be  discharged  by  their  order  alone,  as  to  the  lands  in  their 
own  manurance.  But,  where  a  discharge  has  been  insisted  upon,  on  account  of  the 
lauds  having  been  part  of  the  possessions  of  one  of  the  privileged  orders,  it  has  com- 
monly been  contended,  that  such  exemption  is  confined  to  the  case  of  the  land  being 
in  the  manurance  of  the  order.  It  seems,  however,  laid  down,  that  these  privileged 
orders  were  like  every  other  order,  or  individual,  capable  of  being  discharged  by  a 
real  composition,  or  by  prescription.  This  seems  to  me  to  be  a  just  opinion.  They 
were  privileged  orders,  and  their  privilege  could  not  deprive  them  of  a  right  which 
they  had  in  common  with  all  other  persons,  according  to  law ;  otherwise  that,  which 
was  called  a  privilege,  would  have  been  a  disqualification— would  have  been  an 
injury  to  them,  and  not  an  advantage.  I  concur,  therefore,  in  the  piinciple  of  the 
case,(n)  on  this  subject,  cited  by  Mr.  Toller,  in  which  the  Court  held,  that  the  lessee 
of  lands,  which  had  belonged  to  one  of  the  privileged  orders,  might,  by  law,  defend 
himself  against  the  payment  of  tithes,  just  as  he  might  have  done,  if  they  had 
belonged  to  an  order  that  was  not  privileged.  If  the  evidence  as  to  the  non-payment 
had  been,  that  the  lands  paid  when  they  were  let,  but  did  not  pay  when  they  were  in 
the  hands  of  the  owner,  it  would  shew,  clearly,  of  what  nature,  and  character,  the 
discharge  was.  But,  on  the  other  hand,  if  it  appears  that  the  lands  had  not  paid 
under  any  circumstances,  it  seems  impossible  to  resist  the  conclusion,  that  the  dis- 
charge, (if  well  founded),  was  not  grounded  on  the  privilege  of  the  order  only,  but  on 
some  more  extensive  foundation. 

It  appears  to  me,  upon  the  evidence  altogether,  that  until  the  decree  in  the  former 
cause,  no  tithes  in  kind,  nor  [24]  money  payments  in  lieu  of  tithes,  were  rendered  for 
this  district,  even  in  the  hands  of  tenants.  That  fact  is  distinctly  in  issue  in  the 
pleadings,  and  there  is  no  evidence,  as  it  seems  to  me,  up  to  the  time  of  the  last  cause, 
to  shew  that  tithes  were  paid,  and  much  evidence  to  shew  that  they  were  not  paid. 
There  was  much  evidence  read  as  to  reputation,  and  the  conversations  of  deceased 
parishioners.     This  evidence  was  objected  to ;  it  was,  however,  read  de  bene  esse. 

The  objection  was,  that  reputation  was  not  evidence  in  a  question  of  private  right, 
and  this  is  a  question  of  private  right.  I  do  not  know  that  it  ought  to  make  any 
difference  in  the  result,  if  this  evidence  was  rejected,  as  in  that  case,  the  want  of  such 
evidence  would  raise  no  presumption  whatever  against  the  defendants  ;  and,  a.s  they 
had  proved  the  usage  as  far  back  as  living  memory  goes,  and  failed  in  carrying  it 
further,  only  because  the  rule  of  law  prevented  them,  it  seems  to  me  that  their  case  is 
as  strong  without  it  as  it  would  be  with  it.  I  consider,  therefore,  the  case  of  the 
defendants,  as  made  out  on  this  record,  so  far  as  the  usage  goes  for  a  long  time  back. 
As  the  ca.se  of  the  defendants  rests  on  the  hypothesis,  that  the  lands  were  discharged 
in  the  hands  of  the  priory  by  prescription,  it  has  been  said  they  ought  to  have  shewn 
that  the  lands  were  in  the  hands  of  the  priory  at  the  time  of  memory.  If  actual 
evidence  of  this  is  necessary,  the  defendants  must  fail,  for  they  have  not  produced  it. 
But  the  question  is,  whether  the  usage  which  cannot,  in  that  event,  be  legally  accounted 
for,  except  upon  the  hypothesis  of  such  a  discharge,  would  not,  in  the  mere  absence  of 
all  conflicting  testimony,  be  sufficient  evidence  from  which  to  infer  it.  There  appears, 
I  think,  to  have  been  a  dilference  of  opinion  upon  this  subject,  but  it  seems  to  nie 
that  the  better  opinion  is,  that  the  usage  which  has  prevailed,  in  fact,  is  a  prima  facie 
case,  from  which  to  infer  such  a  prescription.  Although  all  the  modern  usage  appears 
on  this  record  to  be  in  favour  of  the  [25]  defendants ;  there  is  one  document  which 

(a)  This,  it  is  presumed,  is  Ingram  v.  Tliackslone,  Gwil.  819.     See  Toller's  Law  of 
Tithes,  2d  ed.,  177. 
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aflbrds  strong  evidence  to  shew  that  this  usage  grew  up  from  some  unexplained  cause 
after  the  time  of  memory ;  and,  if  it  does,  then  it  has  the  eflfect  of  overturning  the 
prima  facie  case  of  the  defendants,  and  prevents  the  conclusion  which,  upon  all  the 
points,  might  otherwise  have  been  drawn  from  the  evidence,  or  the  other  circumstances 
in  the  cause.  The  counsel  will  be  aware  that  1  am  adverting  to  the  inquisition  of  1314. 
It  appears  to  be  an  instrument  coming  from  the  Archbishop  of  York's  registry,  under 
whom  the  defendant  Elsley  claims.  In  the  year  1314,  a  mandate  issued  from  the  then 
archbishop,  addressed  to  one  of  his  officers,  called  a  sequestrator  of  the  archdeaconry, 
in  which  this  living  is  situated,  directing  him  to  go  personally  to  the  church  of  this 
parish,  and  there,  by  trusty  men  of  the  parish,  by  whom  the  truth  might  be  best 
known,  to  inquire  of  what  profits  this  vicarage,  which  was  then  vacant,  consisted,  and 
what  profits  the  last  vicar  and  his  predecessors  had  actually  received.  The  return  to 
this  mandate  states,  that  the  sequestrator  had  gone  personally  to  the  church,  and  by 
trusty  and  wise  men  of  the  parish,  made  due  and  diligent  inquiry  ;  and  then  he 
certifies  the  various  emoluments  of  this  vicarage  ;  and,  among  other  things,  that  the 
vicar  ought  to  receive  the  tithes  of  wool  and  lambs  of  the  whole  parish,  which  he 
states  to  be  worth,  one  year  with  another,  an  hundred  shillings.  He  further  certifies, 
that  the  said  vicar  ought  to  receive  all  other  tithes  to  the  said  church,  in  any  way 
belonging,  excepting  only  the  tithes  of  corn  and  the  tithes  of  hay,  which  the  master 
and  brethren  of  the  hospital  receive  as  rectors.  Then  he  states  as  a  fact,  that  all  the 
vicars  have,  ever  since  the  time  of  the  ordination  of  the  vicarage,  received  all  other 
tithes  peaceably,  and  do  so  at  this  present  time  ;  but,  that  they  are  bound  to  give 
their  tithes  of  corn  and  hay  to  the  monastery. 

The  whole  terms  of  this  instrument  shew,  that  it  was  minutely  and  attentively 
considered  ;  and  it  is  impossible  [26]  to  conceive,  that,  if  an  entire  exemption  existed 
at  that  time  for  such  a  considerable  district  as  that  called  Mount  8t  John,  consisting 
of  two  hundred  and  seventy-four  acres,  it  should  not  have  been  mentioned.  And  I 
do  not  know  how,  in  the  face  of  this  instrument,  to  infer,  that  at  the  date  of  it,  the 
vicar  received  no  tithes  from  so  material  a  portion  of  this  parish,  without  a  single 
notice  in  any  ancient  instrument  of  any  such  exemption  ;  without  any  one  circum- 
stance, except  the  fact  of  non-payment.  I  think  I  cannot  do  so,  and  for  that  reason 
I  must  decree  an  account  of  the  tithes,  according  to  the  prayer  of  this  bill. 

I  will  add  to  what  I  have  stated,  this  circumstance  only,  that  the  judgment  of 
Chief  Baron  Thomson,  and  the  Court  of  Exchequer,  in  the  former  cause,  appeal's  to 
me  to  be  an  authority  binding  me,  if  it  were  necessary  ;  that  is,  if  I  wanted  any 
authority,  on  the  last  part  of  the  subject,  I  mean  as  to  the  eftect  of  this  instrument, 
and  as  to  its  being  evidence  on  the  fact,  whether  tithes  were,  or  were  not  rendered 
to  the  vicar  at  that  time.  Because,  as  part  of  the  question  then  to  be  decided,  and 
as  material  to  it,  my  Lord  Chief  Baron  Thomson  considers  the  question,  whether  at  the 
time  of  the  inquisition,  these  tithes  were,  or  were  not,  paid  to  the  vicar  :  and,  he  deduces 
his  judgment  from  the  circumstance,  of  which,  he  concluded,  he  could  entertain  no 
doubt,  that  these  tithes  were  de  facto,  paid  at  that  period.  And  that  fact  was  a  very 
important  answer  to  the  case,  in  the  manner  in  which  it  was  then  brought  forward  ; 
and  a  still  more  important,  and  equally  decisive  answer  to  it,  in  the  aspect  in  which 
it  is  now  presented. 

With  respect  to  an  issue,  as  there  is  nothing  to  be  tried  but  the  effect  of  this 
instrument,  I  think  that  we  are  as  likel}'  to  put  an  accurate  construction  on  it,  as 
a  jury,  and  that  that  belongs  to  the  Court.  If  there  were  any  other  evidence  of  the 
fact  of  payment  beside  the  construction  of  this  old  paper,  it  might  have  been  matter 
for  a  jury. 

[27]  Decree  an  account  of  tithes  of  titheable  matters,  had  by  the  defendants  on 
their  lands,  in  their  respective  occupations,  for  six  years  before  the  filing  of  the 
bill,  with  costs.  Dismiss  the  bill  as  to  the  further  demand  of  tithes  made  by  the  bill, 
with  costs. 
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Gray's  Inn  Hall.  (Before  the  Lord  Chief  Baron,  Mr.  Baron  Graham, 
AND  Mr.  Baron  HuLLOCK.(a)) 

The  King  v.  Hankins.  December  14th,  1824. — This  Court  has  now  no  jurisdiction, 
either  under  the  4  Geo.  III.  c.  10,  or  the  standing  writ  of  privy  seal,  (whereby 
it  is  empowered  to  discharge,  mitigate,  or  compound  forfeitures,  or  penalties 
estreated  into  it  from  other  courts,)  over  recognizances  forfeited  at  Quarter 
sessions,  whereof  the  yearly  duplicate,  or  certificate,  required  by  the  14th  section 
of  the  3  Geo.  IV.  c.  46,  has  been  delivered  into  the  Court. — Therefore,  where 
a  recognizance  for  appearing,  and  preferring  an  indictment  at  a  Court  of  Quarter 
sessions  had  been  forfeited,  and  certified  into  this  Court;  and  the  forfeiture  had 
been  levied  by  the  sheriti'  of  the  county,  pursuant  to  the  3  Geo.  IV.,  c.  46  ;  the 
court  held,  they  were  not  authorized  to  order  the  discbarge  of  the  recognizance, 
although  the  justice  of  peace,  before  whom  the  recognizance  had  been  taken,  did 
not  comply  with  the  4th  section  of  the  statute,  by  giving  the  party  bound  a 
written  or  printed  notice  of  the  time  and  place  at  which  the  sessions  were  to  be 
holden  ;  and  the  party  had  applied  for  relief  at  the  ensuing  Quarter  sessions, 
which  was  refused. — The  Court  still  has  jurisdiction  over  penalties,  forfeitures, 
&c.  occurring  at  assizes. 

Richards,  G.  moved  to  discharge  the  recognizance  of  this  individual,  upon  a  petition 
made  by  him,  (verified  by  affidavit,)  which  disclosed  the  following  case.  The  petitioner 
had  become  bound  in  a  recognizance  to  the  king,  in  the  sum  of  £20,  before  a  justice 
of  the  peace  for  the  county  of  Gloucester,  in  May  last,  upon  condition  to  appear  at 
the  Midsummer  Quarter  sessions,  in  the  following  July,  in  order  to  prefer  a  bill  of 
indictment  against  one  Dalby,  a  labourer,  for  feloniously  stealing  a  stack,  or  bag,  the 
property  of  the  petitioner.  Not  having  received  the  notice  from  the  ma-[28]-gistrate, 
directed  by  the  statute  3  Geo.  IV.  c.  46,  s.  4,  he  was  not  apprized  when  the  ses.sions 
were  holden,  and  therefore  did  not  appear  to  prosecute.  The  recognizance  was  in 
consequence  forfeited,  (and  was  stated  to  have  been  estreated  ;)  and  the  shei'iff  of  the 
county,  in  pursuance  of  the  second  section  of  the  statute  mentioned,  had  levied  the 
£20.  Dalby  had  been  convicted  at  the  Midsummer  sessions,  on  another  chai'ge  of 
felony,  and  a  probability  was  suggested  that  he  would  not  have  been  tried  on  Hankins' 
indictment  if  it  had  been  preferred.  It  was  also  stated,  that  it  was  the  petitioner's 
full  intention  to  have  appeared,  and  prosecuted,  if  he  had  been  informed  of  the  time 
of  the  holding  of  the  sessions  ;  that  he  had  appealed  to  the  magistrates,  assembled 
at  the  last  General  Quarter  sessions,  to  order  the  discharge  of  the  recognizance,  as 
that  court  had  been  empowered  to  do,  by  virtue  of  the  said  act  (sections  5  and  6), 
but  that  they  refused  to  make  such  order.  The  petitioner  therefore,  prayed  for  relief 
in  the  premises,  according  to  the  provisions  of  the  act  4  Geo.  III.  c.  10,  intituled 
"an  Act  for  the  more  easy  discharge  of  recognizance,  estreated  into  his  majesty's 
Court  of  Exchequer." 

A  document,  purporting  to  be  a  constat  of  the  estreat  of  the  recognizance,  from 
the  Midsummer  Quarter  sessions,  was  produced  ;  and  it  was  submittcfl  that,  as  the 
magistrate  had  not  complied  with  the  provisions  of  the  3  Geo.  IV.  c.  4G,  s.  4,  by 
giving  the  requisite  notice  to  the  petitioner ;  this  was  a  fit  case  for  the  interference 
of  the  Court,  under  the  powers  vested  in  them  by  the  4  Geo.  HI.  c.  10. 

HULLOCK,  B.  observed,  that  the  statute  3  Geo.  IV.  c.  46,  having  required  (sections 
5  and  6)  applications  for  relief  in  these  cases  to  be  made  to,  and  determined  by  the 
General,  or  Quarter  sessions ;  it  was  questionable,  whether  that  was  not  now  the  sole 
jurisdiction  for  that  purpose,  and  whether  this  Court  could  interfere  at  all  in  a  matter 
of  this  nature. 

[29]  GraHjVM,  B.  said  he  did  not  know  whether  the  act  took  away  the  ancient, 
and  original  jurisdiction  of  the  Court ;  and  whether  this  Court  might  not  still  afford 
relief,  if  a  strong  case  for  its  interposition  were  made  out. 

Sir  VV.  Owen  (Amicus  Curiae)  mentioned  Fellow's  case,  (M'Clel.  Eep.  Ill)  as  a 
determination  in  point ;  and  the  Chief  Baron  inquired  into  the  circumstances  of  it : 

(a)  During  these  sittings  Mr.  B.  Garrow  was  attending  the  gaol  delivery,  on  the 
home  circuit. 
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but,  the  recent  statute  referred  to  not  having  been  in  the  Court,  the  application  was 
directed  to  stand  over,  that  it  might  be  produced,  and  discussed. 

December  15. — Hullock,  B.  in  allusion  to  Pdlmv's  case,  remarked  that  the 
3  Geo.  IV.  c.  46,  applied  to  all  recognizances,  forfeited  before  justices  of  the  peace, 
or  at  sessions,  as  well  those  relating  to  bastardy  as  others. 

December  16. — Kichards,  on  this  day,  renewed  the  motion,  supporting  it  by  his 
former  argument,  and  that  made  use  of  in  I'elloiu's  case;  and  also  relying  on  the 
standing  writ  of  privy  seal  (see  M'Clel.  Rep.  579),  empowering  the  barons  to  discharge, 
mitigate,  or  compound,  forfeitures,  or  penalties,  estreated  into  the  Court  of  Exchequer 
from  any  other  court ;  and  on  the  11th  section  of  the  3  Geo.  IV.,(r)  which  he  produced 
and  read,  stating  that  the  forfeiture  had  been  paid  into  this  Court.(f/) 

Hullock,  B.  Mr.  Kichards,  this  is  the  difficulty  }^ou  have  to  contend  with  ;  you 
must  shew  that  this  recognizance  has  been  estreated  into  this  Court  under  the  act 
of  [30]  parliament,  and  the  privy  seal.  The  course  pointed  out  by  the  late  act  is, 
that  a  roll  of  all  tines,  &c.  imposed,  or  forfeited,  at  each  General,  or  Quarter  sessions, 
is  to  be  issued  by  the  clerk  of  the  peace,  or  the  town  clerk,  to  the  sheriff,  or  other 
officer,  with  a  writ  of  distringas  and  capias,  or  fieri  facias  and  capias  ;  and  the  sherifl", 
or  other  officer,  is  immediately  to  levy  the  fines,  &c.  on  the  goods  and  chattels  of  the 
several  persons  liable  to  the  process ;  or,  if  he  cannot  do  so,  to  take  their  bodies  into 
custody,  and  commit  them  to  gaol,  until  the  next  General,  or  Quarter  sessions.  If 
the  party  have  cause  of  complaint,  his  remedy  is  distinctly  prescribed  by  the  statute, 
(sections  5  and  6).  He  may  either  give  security  to  the  sheriff  for  his  appearance  at 
the  next  General,  or  Quarter  sessions,  to  abide  the  decision  of  that  Court,  and  to  pay 
the  forfeiture,  &c.,  or  remain  in  custody  in  the  interim,  and  afterwards  appeal :  "and, 
the  Court  of  General  or  Quarter  sessions,  before  whom,  any  person  so  committed  to 
gaol,  or  bound  to  appear,  shall  be  brought,  is  thereby  authorized  and  required  to 
inquire  into  the  circumstances  of  the  case ;  and  shall,  at  its  discretion,  be  empowered 
to  order  the  discharge  of  the  whole  of  the  forfeited  recognizance,  &c.,  or  any  part 
thereof."  The  8th  section  of  the  statute  enacts,  that  the  sheriff  shall  return  the  writ 
at  the  ensuing  General,  or  Quarter  sessions,  and  state,  on  the  back  of  the  roll,  what 
shall  have  been  done  in  the  execution  of  such  process ;  and  that  that  return,  together 
with  a  duplicate  of  the  roll  of  fines,  &c.  at  the  preceding  Quarter  sessions,  shall  be 
transmitted  by  the  clerk  of  the  peace  to  the  Lords  Commissioners  of  his  Majesty's 
Treasury.  The  4  Geo.  IV.,  c.  37,  goes  still  farther,  because  it  requires  the  sheriff 
(section  4,)  to  make  up  annually,  and  immediately  after  the  expiration  of  the  year 
for  which  he  shall  act,  an  account  in  writing  of  all  persons  incurring  fines,  &c.,  which 
he  has  been  required  to  levy  ;  which  account  he  is  to  return  to  the  treasury  to  be 
inspected,  and  checked,  and  when  checked,  it  is  to  be  transmitted  into  this  Court. 
This  recognizance,  [31]  therefore,  ought  to  have  been  returned  into  the  treasury  in 
the  first  instance,  and  this  document,  properly  speaking,  is  not  an  estreat,  but  a 
duplicate.  There  would  be  an  incongruity  in  the  recent  statutes  contemplating  the 
continuance  of  its  former  jurisdiction  in  this  Court,  after  directing  an  appeal  to  the 
sessions — a  transmission  by  the  clerk  of  the  peace  to  the  treasury,  of  the  sheriff's 
return  to  the  writ,  together  with  a  duplicate  of  the  fines,  &c.  imposed  at  each 
sessions,  and  an  annual  account  to  be  rendered  by  the  sheriH'  to  the  treasury,  of 
all  persons  on  whom  he  has  been  called  upon  to  levy  fines,  &c.,  during  the  year  of 
his  acting,  in  order  to  be  checked,  and  when  checked,  and  approved,  to  be  transmitted 
into  this  Court.  The  Court  possesses  no  jurisdiction  under  the  privy  seal,  except 
with  regard  to  recognizances  estreated.  If,  as  is  stated,  the  money  has  been  paid  into 
this  Court,  then  transiit  in  rem  judicatam.  Itappears  to  me,  that  the  Court  has  no  juris- 
diction over  this  case.  The  Court  still  has  jurisdiction  over  cases  occurring  at  assizes. 
The  rest  of  the  Court  concurring,  the  order  was 
Refused,  (fl) 

(c)  The  object  of  this  section  appears  to  have  been  the  preservation  of  the  rights 
of  such  parties  as  were  previously  entitled  to  any  fines,  or  forfeitures,  when  paid  into 
the  Exchequer.     See  section  14,  ad  finem. 

(d)  The  sheriff  of  Gloucester's  apposal  for  1824,  at  the  Lord  Treasurer's  Remem- 
brancer's Office,  is  dated  January  28th,  1825;  and  it  is  not  clear,  how  the  money 
levied  could  have  been  paid  into  the  Exchequer,  previously. 

(a)  Since  the  time  of  this  determination,  the  principle  involved  in  it  has  been 


M'CLE.  &  YO.  33.  THE    KING    V,  WINKLES  313 

[33]  The  King  v.  Winkles  and  Another.  December  16,  1824.— Where  property, 
and  books  of  account  had  been  seized  under  an  immediate  extent  in  chief,  issued 
against  a  collector  of  taxes,  and  his  partner  in  trade,  for  a  debt  to  the  crown,  and 
a  claim  had  been  entered  by  the  assignees  of  the  defendants,  who  had  become 
bankrupts : — held,  that  the  assignees  were  entitled  to  an  inspection,  and  copies, 
&c.  of  the  books,  previous  to  the  trial  of  the  issue  between  them  and  the  crown. 

A  writ  of  immediate  extent,  directed  to  the  sheriff  of  Middlesex  had  issued  against 
the  defendants,  for  the  sum  of  16001.  alleged  to  be  his  majesty's  money,  arising  from 
the  land  and  assessed  taxes,  collected  and  received  by  one  of  them,  as  collector  of  the 
parish  of  St.  Mary,  Islington,  in  the  county  of  Middlesex,  and  to  have  been  applied 
by  hira  to  their  partnership  concerns  in  trade. 

The  writ  had  been  returned,  and  the  sheriflF  had  seized  under  it  debts,  goods, 
chattels,  and  books  of  account,  to  which  the  assignees  of  the  defendants,  who  had 
become  bankrupts,  had  entered  a  claim.  Application  had  been  made  to  the  solicitor 
for  the  aftairs  of  taxes,  on  behalf  of  the  assignees,  for  permission  to  inspect  the  books  ; 
but  it  was  refused,  till  the  claim  entered  by  the  assignees  should  have  been  dis- 
posed of. 

Richards  G.  therefore,  on  behalf  of  the  defendants,  and  the  assignees,  moved  upon 
notice,  that  the  solicitor  for  the  [34]  affairs  of  taxes  might,  within  ten  days,  deposit 
the  books,  &c.  in  the  hands  of  his  majesty's  remembrancer  of  this  Court,  or  of  the 
clerk  in  Court  for  the  crown,  and  that  the  defendants,  their  assignees,  solicitors,  or 
agents,  or  either  of  them,  might  be  at  liberty  to  inspect  them,  and  take  copies,  or 
extracts,  at  their  own  expence. 

Shepherd,  on  behalf  of  the  crown,  opposed  the  motion,  on  the  ground  that  the 
books  were  now  the  property  of  the  crown  ;  that  the  assignees  were  about  to  act 
adversely  to  its  rights,  and  could  not  compel  it  to  publish  evidence  against  itself. 
The  application  was  one  of  the  first  impression,  and  to  grant  it  might  be  productive 

repeatedly  brought  under  the  consideration  of  the  Court  by  similar  applications  ;  but 
no  instance  is  recollected  of  its  being  deviated  from,  in  any  case  known  to  fall  within 
the  two  recent  stiitutes.  However,  among  the  discussions  of  this  subject  which  have 
taken  place,  the  reporter  is  not  aware  that  the  statute  of  33  Hen.  VIII.  c.  39,  has  been 
referred  to  as  bearing  on  it,  although  C.  B.  Gilbert  (Treat,  on  Excheq.  p.  191)  lays  it 
down,  that  by  it,  the  "Court  of  Exchequer  have  power  to  discharge  all  debts  and 
duties  due  to  the  king,  upon  any  equity  disclosed,  and  it  is  by  virtue  of  this  act  that 
they  discharge  recognizances."  The  part  of  the  statute,  in  which  these  provisions  are 
contained,  is  not  specified,  but  it  is  probably  the  79th  section.  By  that  section,  it  is 
enacted,  "  that  if  any  person,  or  persons,  of  whom  any  such  debt,  or  duty  is,  or,  at  any 
time  thereafter  shall  be  demanded,  or  required,  allege,  plead,  declare,  or  shew,  in  any  of  the 
said  Courts,"  (of  which  the  Exchequer  is  one)  "good,  [32]  perfect,  and  sufficient  cause, 
and  matter  in  law,  reason  or  good  conscience,  in  bar,  or  discharge  of  the  said  debt,  or 
duty  ;  or  why  any  such  person,  or  persons, ought  not  to  be  charged,  or  chargeable  with  the 
same  ;  and  the  same  cause  or  matter  so  alleged,  pleaded,  declared,  or  shewed  sufficiently 
proved  in  such  one  of  the  said  Courts,  as  he  or  thej'  shall  be  impleaded,  sued,  vexed, 
or  troubled,  for  the  same  ;  that  then  the  said  Courts,  and  every  of  them,  shall  have 
full  power  and  authority  to  accept,  adjudge,  and  allow  on  the  same  proof,  and  wholly 
and  clearly  to  acquit,  and  discharge  all,  and  every  person,  or  persons,  that  shall  be  so 
impleaded,  sued,  vexed,  or  troubled,  for  the  same  ;  any  thing  in  this  present  act,  before 
mentioned,  to  the  contrary,  notwithstanding."  It  is  obvious,  that  this  clause  does  not 
apply  to  the  case,  which  has  given  occasion  for  these  observations,  from  the  terms 
"  debts  or  duties,"  in  the  passage  from  C.  B.  Gilbert's  work,  and  from  the  words  in 
the  beginning  of  the  clause,  viz.  "  that,  if  any  person  or  persons,  of  whom  any  such 
debt  or  duty  is,  or  at  any  time  thereafter,  shall  be  demanded,  or  required,  &c.  ;  ' 
because  the  sum  forfeited  in  this  instance,  was  not  a  debt,  or  duty,  demandable  of  the 
applicant  at  the  time  of  application  to  the  Court,  it  having  been  previously  levied 
by  the  sheriff,  and  either  paid  into  the  Court,  or  retained  in  his  hands.  It  seems 
also  to  be  a  consequence  of  the  following  words  in  the  clause,  viz.  "and  the  same 
cause,  or  matter  so  alleged,  &c.  in  such  one  of  the  said  Courts,  as  he  or  they  shall  be 
impleaded  sued,  vexed,  or  troubled,  for  the  same ; "  that  the  clause  is  inapplicable,  in 
the  present  state  of  the  law,  to  a  case  where  the  forfeiture  has  not  been  levied ;  but 
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of  extremely  great  inconveniences  in  similar  cases.  The  proper  mode  of  proceeding 
would  have  been  to  file  a  bill  of  discovery  ;  or,  if  the  books  were  wanted  in  evidence 
at  the  trial  of  the  issue,  notice  to  that  effect  might  be  given,  and,  if  they  were  not 
produced,  secondary  evidence  of  their  contents  would  be  admitted.  In  May  v.  Gici/nne 
(4  B.  and  A.  301),  the  defendant,  an  inhabitant  of  a  particular  parish,  had  written  a 
libel  on  the  plaiiitift',  contained  in  a  report  respecting  his  conduct,  made  by  authority 
of  the  vestry,  and  founded  on  documents  in  the  parish  chest ;  and  he  moved  for  an 
inspection  of  those  documents  with  a  view  to  a  ju.stilication  of  the  libel,  but  the  motion 
was  refused. 

HuLLOCK,  B.  For  that  purpose  that  party  had  no  interest  in  the  jDarish  papers ; 
but  the  assignees  stand  in  the  shoes  of  the  bankrupts,  and,  in  common  justice,  one 
would  think  they  had  a  right  to  the  inspection. 

Ale.XANDER  C.  B.  It  may  be  an  object  of  very  great  importance  to  the  assignees 
to  see  the  books,  and  make  extracts  from  them,  previously  to  the  trial  of  the  issue. 

[35]  Motion  granted — but  the  inspection  to  take  place  at  the  office  of  the  solicitor 
for  the  affairs  of  taxes. 


Between    R.    Miles    Wynne,    Plaintiff,    and    Sarah    Jackson,    and    Thomas 
Bagnall,  DefindaiiU.     December  16,  1S24 — If  a  demurrer  covers  too  much,  it 
will  be  over-ruled.     Therefore,  a  demurrer  as  to  all  the  material  discovery  sought 
by  a  bill  against  executors  and  personal  representatives,  for  an  account  (amongst 
other  things,)  of  various  pecuniary  transactions,  of  which  part,  relating  to  two 
post  obit  bonds,  executed  by  plaintiff  in  consideration  of  a  loan  of  10001.,  had 
been  completed  between  plaintiff  and  testator  exclusively,  and  the  rest,  which 
were  of  an  usurious  nature,  had  originated  between  the  same  parties,  and  been 
continued  between  plaintilf  and  defendants,  was  over-ruled  :  notwithstanding  a 
charge,  that  one  of  the  latter  class  formed  part  of  a  series  of  pecuniary  trans- 
actions between  plaintiiT  and  testator,  in  respect  whereof  an  account  was  sub- 
there  is  an  existing  debt,  or  duty,  due  to  the  king,  by  the  applicant.     It  does  not 
appear  to  have  been  the  intention  of  the  legislature,  by  the  3  Geo.  IV.,  that  the  Court 
of  Exchequer  should  retain  its  former  power  of  proceeding  against  parties  accountable 
to  the  king,  concurrently  with  the  sessions  :  the  only  provision,  which  that  statute 
contains,  for  the  certifying  of  fines,  &c.  into  that  Court,  being  stated  to  be  to  the 
intent,  that  the  sheriffs,  on  their  apposals  therein,  maj'  be  charged  in  their  accounts, 
with  the  monies,  levied  and  received  by  them,  respectively  ;   and,  that  all  parties 
entitled  to  any  such  fines,  &c.  may  be  at  liberty  to  claim  the  same  before  the  foreign 
apposer.     This  view  of  the  subject  is  strengthened  by  the  4  Geo.  IV.,  the  first  section 
of  which  empowers  the  Court  of  Sessions  to  continue  their  process  from  sessions  to 
sessions  till  it  shall  be  duly  ascertained,  to  the  satisfaction  of  the  commissioners  of 
the  treasury,  that  the  party  in  default  has  not  any  goods,  or  chattels,  lands,  or  tene- 
ments, on  which  a  levy  can  be  made ;  and  that  he  is  not  to  be  found,  or  that  his  body 
cannot  be  lodged  in  any  of  his  majesty's  gaols.     This  enactment  seems  intended  to 
transfer  the  duty  of  levying  forfeitures  on  recognizances,  &c.,  which  take  place  before 
justices  of  peace,  or  General  or  Quarter  sessions,  from  the  Exchequer  to  the  Courts 
of   sessions    exclusively.      The   party   in    default,    therefore,   not   being   now    to   be 
"impleaded,  sued,  vexed,  or  troubled,"  for  the  debt  in  the  Exchequer,  that  Court 
cannot  have  authority  under  the  33  Hen.  VIII.,  c.  39,  s.  79,  to  discharge  him. 

[33]  The  first  section  of  the  4  Geo.  IV.  is  apparently  decisive  against  the  juris- 
diction of  the  Exchequer  over  the  class  of  cases  at  present  in  question.  It  authorizes 
and  requires  the  justices,  at  any  subsequent  General  or  Quarter  sessions,  held  after 
the  return  of  the  writ  and  roll,  issued  from  any  preceding  General  or  Quaiter  sessions, 
to  insert  in  any  following  roll  all  such  fines,  &c.  which  have  not  been  duly  levied,  or 
recovered,  or  properly  accounted  for,  by  the  sheriff,  bailif  or  other  officer,  or  have  not 
been  discharged  on  appeal  before  the  General  or  Quarter  sessions,  or  by  a  sign  manual, 
warrant,  or  authority  of  any  three,  or  more,  of  the  commissioners  of  his  majesty's 
treasury  of  the  united  kingdom  of  Great  Britain  and  Ireland. 

The  remedies  given  by  the  late  statutes  to  the  parties  chargeable  extend  to  those 
cases  only  wherein  the  forfeiture,  Sic  has  not  been  recovered  :  they  point  out  no  mode 
of  relief  for  the  case  where,  as  in  that  here  reported,  it  has  been  actually  levied. 
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sisting  between  them  at  the  time  of   the  testator's  death,  and  that  the  before 
mentioned  loan  of  10001.  was  one  of  such  transactions  as  last  aforesaid. 

This  was  a  bill  filed  against  the  defendants,  as  the  executors  and  personal  repre- 
sentatives of  Thomas  Jackson,  deceased,  for  an  injunction,  and  au  account  of  various 
pecuniary  transactions  which  took  place  between  the  plaintiff  and  the  testator,  during 
his  life-time,  alone,  or  together  with  one  Samuel  Baker,  since  deceased,  and  between 
the  plaintiff  and  defendants,  or  their  agent,  J.  Edward  Jackson,  son  of  the  testator, 
since  the  testator's  decease. 

These  transactions  were  stated  in  the  bill,  to  the  effect  following.  T.  Jackson 
lent  to  plaintiff  .5001.,  on  the  10th  Maj%  1817  ;  and  a  further  sum  of  -5001.  on  the  4th 
June,  1817,  for  securing  which  the  plaintiff  executed  and  delivered  to  T.  Jackson,  on 
the  day  first  mentioned,  a  bond  in  the  penal  sum  of  "iOOUl.  conditioned  to  be  void  on 
payment  by  plaintifl',  to  said  T.  Jackson,  of  10001  within  one  calendar  month  after 
the  death  of  said  plaintiff's  father  :  and,  on  the  day  last  mentioned,  another  bond  to  T. 
Jackson,  and  Samuel  Baker,  gent.,  since  deceased,  with  the  same  penalty,  and  condition. 
[36]  On  the  1.5th  September,  1818,  T.  Jackson  lent  to  plaintiff  a  further  sum  of 
2001.  at  25  per  cent  interest ;  the  interest  to  be  paid  by  M.  Evans,  army  agent,  by 
quarterly  payments,  out  of  the  half-pay  due  to  plaintiff,  as  an  officer  in  the  army.  To 
secure  the  principal,  plaintiff  delivered  to  T.  Jackson,  his  promissory  note  of  the  same 
date,  for  2001.,  payable  to  T.  Jackson,  or  his  order,  some  months  after  date  ;  and 
to  secure  the  interest,  ga\'e  him  several  drafts  at  various  dates  on  M.  Evans,  for 
121.  10s.  each. 

In  the  year  1818,  T.  Jackson  lent  to  plaintiff  a  further  sum  not  exceeding  3001., 
in  consideration  of  which,  plaintifi'  accepted,  and  delivered  to  T.  Jackson,  a  bill  of 
exchange,  drawn  by  him,  for  5001.  payable  to  him  (T.  J.)  or  his  order,  twelve  months 
aft€r  date;  or  signed  and  delivered  his  (plaintift's)  promissory  note  for  5001.,  payable 
twelve  months  after  date  to  the  said  T.  J.  or  his  order. 

In  the  year  1818,  plaintiflF's  father  died  :  and  on  the  29th  October,  1818,  the  two 
several  sums  of  10001.  secured  by  the  bon'ls,  were  paid,  and  the  bonds  were  delivered 
up  to  be  cancelled. 

On  the  2nd  May,  1819,  T.  Jackson  died,  having  first  made  his  will,  and  appointed 
the  defendants,  and  T.  Baker,  his  executors;  and  the  defendants  both  took  upon 
themselves  the  execution  of  the  will. 

At  the  time  of  the  death  of  T.  Jackson,  the  promissory  note  for  2001.  was  due, 
and  unpaid.  All  such  of  the  drafts  as  had  become  due  before  his  death,  had  been 
paid.  After  his  death,  plaintiH'  signed  and  delivered  to  his  son,  J.  E.  Jackson,  as  the 
agent,  and  for  the  use,  of  the  defendants,  instead  of  the  remainder  of  the  drafts,  other 
drafts  bearing  the  same  dates,  for  121.  10s.  each,  payable  to  J.  E.  Jackson,  or  his 
order,  ten  days  after  the  respective  dates,  and  several  of  the  substituted  drafts  had 
been  paid  above  a  year  before  the  filing  of  the  bill 

Before  the  bill  of  exchange  or  promissory  note  for  5001.  became  due,  plaintiff  at 
the  request  of  T.  Jackson  renewed  [37]  it  by  another  bill  for  5731.,  being  the  amount 
of  principal  and  interest  due,  or  which,  it  was  alleged,  would  be  due  upon  the  original 
bill,  or  note,  up  to  the  5th  January,  1820,  when  the  substituted  bill  would  become 
payable.  The  bill  for  5731.  not  having  been  paid  when  due,  plaintiff,  on  the  19th 
September,  1820,  at  the  request  of  J.  E.  Jackson,  signed,  and  delivered  to  him  as  such 
agent  aforesaid,  a  promissory  note  of  the  same  date,  payable  to  Sarah  Jackson 
(defendant)  or  order,  on  demand,  for  6221.  15s.  4d.  with  interest;  which  sum  was 
composed  of  the  .said  sum  of  5731.,  and  of  the  sum  of  491.  15s  4d.,  claimed  to  be  due 
thereon  as  interest  for  eight  months  and  thirteen  days,  viz.  from  the  5th  of  January, 
1820,  to  the  19th  of  September,  1820. 

The  bill  stated,  that  the  sums  of  money  which  had  been  paid  to  T.  Jackson,  or 
to  his  representatives,  altogether  exceeded  in  amount  the  several  sums  lent  by  him, 
together  with  lawful  interest,  until  the  same  were  respectively  paid  ;  and  submitted 
that  the  promissory  notes  for  2001.,  and  6221.  15s.  4d.,  ought  to  be  delivered  up  to 
be  cancelled,  on  payment  of  what  (if  any  thing,)  was  due  from  plaintiff  to  the  estate 
of  T.  Jackson,  &c. 

The  bill  contained  a  charge,  that  an  action  had  been  commenced  against  plaintiff 
in  B.  C,  upon  the  note  for  6221.  15s.  4d. ;  another  charge,  "that  the  loan,  in  respect 
whereof  the  said  original  bill  or  promissory  note  for  5001.  was  given,  formed  part  of 
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a  series  of  pecuniary  transactions  between  plaintiff,  and  the  said  T.  Jackson  deceased, 
in  respect  whereof,  an  account  was  subsisting  between  them,  at  the  time  of  the  death 
of  the  said  T.  Jackson  ;  and  that  the  before-mentioned  loan  of  lOOOl,  was  one  of  such 
transactions  as  last  aforesaid."  There  were  various  other  charges  enforcing  the 
allegation  of  usury. 

The  defendants  answered  to  some  immaterial  parts  of  the  bill,  and  demurred  to 
all  the  other  parts  ;  on  the  ground,  that  the  discovery  sought,  did,  and  might  subject 
them  to  pains  and  penalties. 

[38]  Spence,  in  support  of  the  demurrer,  argued,  that  the  charge,  which  is  printed 
between  inverted  commas,  shewed  that  the  different  transactions  which  took  place 
between  the  parties,  formed  altogether  one  general  account :  and  that  each  being 
usurious  in  its  object,  the  answer  relating  to  any  one  of  them,  would  constitute  a  link 
in  the  chain  of  evidence,  against  the  defendants,  and  tend  to  establish  the  charge  of 
usury ;  and  cited  I'axton  v.  LtougUia  (19  Ves.  225),  as  an  authoiity,  that  the  defendants 
were  therefore  excused  from  answering,  as  to  any  of  those  tran.sactions. 

Jervis  and  Wray,  in  support  of  the  bill,  contended  that  the  plaintiff  was  entitled 
to  an  account  of  the  transactions  which  occurred  in  the  life-time  of  the  testator ;  there 
being  nothing  usurious  in  the  dealing,  respecting  the  two  post  obit  bonds,  and  the 
representatives  not  being  answeru^ble  for  any  other  of  his  acts,  which  might  have  been 
of  an  usurious  character.  The  defendants  were  also  bound  to  answer,  with  respect  to 
those  parts  of  the  transactions  which  were  only  in  fieri,  because  the  charge  of  usury 
attached,  not  upon  the  contract  only,  but  upon  taking  the  illegal  profit  in  addition  to 
it.  The  Court  would  look  how  far  the  charging  part  of  the  bill  charged  that  which 
would  be  an  oftence  punishable  by  law.  Vhehvynd  v.  Liiulon  (2  Ves.  S.  4.50).  Now 
the  charging  part  of  the  bill  did  not  shew  a  completion  of  any  usurious  contract.  The 
plaintiff  might  also  insist  upon  an  answer  in  all  the  instances  wherein  a  qui  tam  action 
was  shut  out  by  the  statute  (31  Eliz.  c.  5,  s.  5);  consequently,  the  demurrer  covered 
too  much,  and  ought  to  be  over-ruled. 

Lord  Chief  Baron.     Mr.  Spence,  shew  how  the  demurrer  can  be  separated. 

Spence,  in  reply,  the  bill  has  classed  all  the  transactions  [39]  as  usurious,  and 
mixed  them  up  together ;  and  the  Court  ought  not  to  put  us  to  the  difficulty  of  dis- 
tinguishing what  we  should,  and  what  we  should  not  answer. 

Lord  Chief  Baron.  I  apprehend  it  to  be  a  very  clear  proposition,  that  if  a 
demurrer  covers  too  much,  it  must  be  over-ruled. («)  The  question  therefore  in  this 
case  only  is,  whether  this  demurrei'  is  of  that  description.  Now  there  is  one  part  of 
these  transactions  which  could  not  be  used  in  any  shape  against  these  defendants,  in 
the  manner  that  is  apprehended.  If  there  were  the  least  doubt,  or  nicety  about  that 
point,  one  would  be  disposed  to  admit  the  demurrer.  A  particular  transaction, 
although  the  usury  in  regard  to  it  were  not  completed,  might  be  evidence  to  a  juiy 
of  another,  wherein  the  usury  had  been  actually  completed.  If  there  were  any  doubt 
of  that  kind  arising  out  of  the  whole  of  these  transactions,  I  should  be  inclined  to 
allow  the  demurrer,  but  part  of  them  is  of  such  a  nature,  as  that  it  is  impossible  to 
suspect  any  such  use  of  it.  I  allude  to  these  two  post  obit  bonds,  which  were  paid 
in  the  lifetime  of  the  testator,  and  with  which  these  defendants  have  nothing  to  do. 
How  this  can  affect  them  upon  a  charge  of  taking  usurious  interest,  I  am  at  a  loss  to 
conceive :  therefore  the  demurrer  covers  too  much,  and  must  be  over-ruled. 

Graham,  B.  I  am  of  the  same  opinion,  and  for  the  same  reason.  The  part  of 
the  transactions  relating  to  the  post  obit  bonds,  has  not  the  most  distant  connexion 
with  a  chai-ge  of  usury,  against  these  defendants.  Surely  then,  the  plaintiff  is  entitled 
to  a  discovery  with  respect  to  them.  It  is  said  that  there  is  an  allegation  in  the  bill, 
that  this  is  one  of  a  series  of  transactions,  all  tending  to  establish  the  offence  in 
question.  But  that  allegation  does  not  entitle  the  Court  to  say  so,  if,  in  point  of 
fact,  it  be  unconnected  with  the  charge. 

[40]  HuLLOCK,  B.  I  do  not  think  that  this  bill  charges  any  thing  suspicious,  with 
respect  to  the  two  post  obit  bonds.  They  are  not  illegal  as  the  law  now  stands,  and 
it  cannot  be  said  that  any  discovery  respecting  them,  would  subject  the  defendants 
to  the  charge  of  usury.     But  I  give  no  opinion  on  the  other  part  of  the  case. 

Demurrer  over-ruled. 


(a)  See  1  Swanst.  304.     Lube's  Anal.  Eq.  Plead.  337,  and  the  authorities  referred 
to  in  each. 
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HuRD  V.  Partington  and  Others.     December  16th,  1S24. — Where  a  motion  was 
granted,  costs  for  uot  moving  pursuant  to  one  previous  notice  were  refused. 

Wakefield  moved,  that  one  of  the  defendants  might  be  discharged  out  of  custody, 
for  a  contempt  in  not  having  filed  certain  papers  in  Master  Spranger's  otiice. 

Martin,  H.  opposed  the  motion ;  but  the  Court  made  the  order  upon  payment  of 
costs  to  be  taxed. 

Martin  then  applied  for  the  costs  of  a  previous  motion  of  the  same  description, 
which  had  been  abandoned  after  notice. 

Wakefield  said,  that  in  this  Court,  a  party  was  entitled  to  abandon  three  notices, 
without  incurring  costs. 

Graham,  B.  said  that  there  was  no  rule  of  the  Court  subjecting  a  party  to  costs, 
on  the  abandonment  of  a  single  notice ;  and  the  application  was 

Kef  used,  (a) 

[41]    (Before  the  Lord  Chief  Baron.) 

Between  Mary  Adams,  Widow,  William  Bayliss,  and  John  Whkeley, 
Plaintiffs,  AND  John  Pehks  Lavender,  James  Churchill,  and  John  Beck 
(since  Deceased),  Defendants,  by  Original  Bill ;  AND  between  Same  Plaintiffs, 
AND  Thojlis  Hill,  and  Kobert  Balls,  Executors  of  John  Beck,  Deceased, 
by  Bill  of  Revivor.— December  18th,  20th  and  24th,  1824.— Bonds  by  the 
husband  upon  marriage,  to  pay  to  trustees,  in  his  life-time,  or  immediately  after 
his  death,  5001.,  in  trust  (subject  to  their  own  costs,  charges,  and  expences),  for 
his  wife  for  life,  and  after  her  death,  for  their  issue,  and  in  default  of  issue,  for 
his  wife  for  her  own  use.  By  his  will,  the  husband,  first  directing  full  payment 
of  all  his  just  debts,  gave  her  10001.  absolutely,  payable  within  six  months  after 
his  decease,  together  with  other  valuable  legacies:  the  bequest  of  tbe  10001.  is 
neither  a  performance,  nor  satisfaction  of  the  obligation  to  pay  the  .5001. — A 
legacy  to  a  married  woman  is  not  sufliciently  reduced  into  the  husband's  posses- 
sion by  a  suit  instituted  for  the  same  in  their  joint  names,  and  a  decree  for  an 
account,  so  as  to  bar  her  right  of  survivorship,  on  her  husband's  death  :  and 
payment  of  the  legacy  by  the  husband's  executors  to  the  widow  was  decreed. — 
It  seems,  that  in  such  a  suit,  by  analogy  to  a  judgment  <at  law,  a  decree  for  actual 
payment  would  not  have  a  greater  effect. 

[Discussed,  In  re  Horlock,  Calham  v.  Smith,  [1895]  1  Ch.  520.] 

Richard  Adams,  deceased,  previous  to  his  marriage  with  Mary  Adams,  entered 
into  a  bond,  dated  November  28th,  1789,  to  plaintiffs  Bayliss  and  VVheeley,  their 
executors,  administrators,  and  assigns,  in  the  penal  sum  of  10001.  ;  and  after  reciting 
the  then  intended  marriage,  and  that  said  R.  Adams  would  be  entitled  to  a  portion 
with  M.  Adams,  then  Mary  Muscott,  spinster,  of  4001. ;  the  condition  of  the  bond 
was  such,  that  in  case  the  intended  marriage  took  eMect,  then,  if  the  said  R.  Adams, 
his  heirs,  executors,  or  administrators,  should,  within  six  months  next  after  the 
solemnization  thereof,  pay,  or  procure  to  be  paid,  to  plaintiHs  Bayliss  and  Wheeley, 
or  the  survivor  of  them,  his  exeeutois,  administrators,  or  assigns,  5001.,  (upon  trust, 
that  they,  or  the  survivor  of  them,  his  executors,  administrators,  or  assigns,  should, 
with  all  convenient  speed,  with  the  consent  of  said  R.  Adams,  and  M.  Adams,  or  the 
survivor  of  them,  place  out  the  said  sum  of  5001.  to  interest,  and  from  time  to  time 
call  in  and  replace  the  said  sum  of  5001.  to  interest  to  said  R.  Adams,  [42]  if  he 
should  require  the  same,  upon  his  own  bond,  during  his  life,  or  upon  some  real,  or 
other  personal  security,  as  could  be  reasonably  gotten  for  the  same  :  and  upon  trust, 
to  pay  the  interest  and  product  of  said  sum  of  5001.  unto  sa'd  R.  Adams,  or  permit 
him  to  receive  the  same  for  his  life ;  and  after  his  decease,  in  case  M.  Adams  should 

(a)  See  2  Fowler's  Exch.  Pract.  313,  314,  and  the  case  of  Tarent  v.  Trewit,  Bunb. 
86,  there  cited.  The  inference  from  that  case,  if  it  be  correctly  reported,  is  that  by 
the  then  practice,  a  party  might  abandon  two  notices,  without  being  rendered  liable 
to  costs.  For  the  present,  and  former  practice  in  Chancery  on  this  subject,  see 
2  Madd.  Ch.  Pr.  213,  214,  and  I  Swan.st.  128. 
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survive  him,  upon  trust  to  pay  the  interest,  and  product  thereof  to  M.  Adams,  or 
permit  her  to  receive  the  same ;  and  after  the  decease  of  the  survivor  of  them,  upon 
trust  to  pay  said  sum  of  5001.  unto,  and  amongst,  the  children  of  the  said  marriage, 
ill  manner  therein  mentioned  ;  and  in  default  of  issue,  then  upon  further  trust,  to  call 
in,  and  pay  said  sum  of  5001.  unto  the  survivor'  of  them,  the  said  K.  Adams,  and 
M.  Adams,  and  the  executors,  and  administrators  of  such  survivor,  to,  and  for  his, 
and  their  own  use,  and  benefit ;  and  upon  further  trust  to  re-pay  themselves  all  such 
costs,  charges,  and  expences,  as  they  should  be  put  to  in  the  execution  of  the  trusts 
reposed  in  them  : — )  then  the  obligation  was  to  be  void. 

The  mari'iage  took  etfect  in  January,  1790,  and  the  portion  in  the  l)ond  mentioned 
was  duly  received  by  said  R.  Adams. 

In  pursuance  of  the  covenant,  mentioned  in  the  bond  of  28th  November,  1789, 
R.  Adams  executed  to  Bayliss  and  Wheeley  another  bond,  dated  7th  December,  1791, 
in  the  penal  sum  of  10001.,  with  condition  to  be  void,  on  payment  by  said  It.  Adams, 
his  heirs,  executors,  or  administrators,  to  the  trustees  Bayliss  and  Wheeley,  their 
executors,  administrators,  or  assigns,  of  the  sum  of  5001.,  either  in  the  life  of  said 
R.  Adams,  or  immediately  after  his  decease,  with  lawful  interest  from  his  death  till 
paid,  without  fraud,  or  further  delay. 

R.  Adams,  by  his  will,  dated  March  •25th,  1821,  after  directing  that  all  his  just 
debts  should  be  fully  paid,  gave  and  bequeathed  unto  defendants  Lavender  and 
Churchill,  (amongst  other  things,)  all  his  household  goods,  and  fur-[43]-niture,  plate, 
&c.,  &c.,  on  trust  for  his  wife,  M.  Adams,  during  her  life  ;  and  after  her  decease,  upon 
certain  trusts  :  and  he  also  gave  unto  said  defendants,  their  executors,  administrators, 
and  assigns,  all  his  monies  in  the  public  funds,  upon  trust  to  raise,  and  pay  thereout, 
1 0001.  sterling  unto  his  wife,  within  six  months  after  his  decease,  for  her  own  absolute 
benefit ;  and  also  to  pay  the  dividends,  interest,  and  annual  produce  of  all  the  residue 
of  his  several  stocks,  unto  his  wife  during  her  life,  for  her  separate  benefit,  independent 
of  any  coverture  she  might  be  under  at  the  time,  and  after  her  decease,  to  stand  pos- 
sessed of  the  said  residue  upon  the  trusts  thereinafter  declared  thereof ;  and  testator 
also  gave  unto  said  defendants,  their  executors,  administrators,  and  assigns,  a  messuage 
or  tenement,  in  his  own  occupation,  held  by  lease,  in  trust  for  his  wife  during  her  life, 
(if  his  estate  therein  should  so  long  continue,)  she  keeping  the  same  in  repair,  and 
subject  to  the  I'ents,  covenants,  and  agreements  in  such  lease  i-eserved,  and  after  her 
decease  upon  further  trusts  :  and  after  divers  specific  bequests,  said  testator  gave  his 
residuary  personal  estate  unto  (late)  defendant,  John  Beck,  and  appointed  defendants 
Lavender  and  Churchill  executors  of  his  will. 

Testator  died  in  August,  1822,  without  having  altered,  or  revoked  his  will,  and 
without  issue,  leaving  his  wife,  and  Beck,  his  residuary  legatee,  surviving  him.  The 
executors  entered  into  possession  of  testatoi^'s  personal  estate  and  effects  to  an  amount 
more  than  sufficient  for  the  discharge  (jf  all  his  debts,  and  specific  bequests,  all  of 
which  they  paid,  except  as  is  hereinafter  mentioned. 

Richard  Turberville,  deceased,  uncle  of  M.  Adams,  b}'  his  will  dated  November 
10th,  1789,  bequeathed  to  her  by  the  description  of  her  maiden  name,  she  being  then 
unmarried,  2001.  payable  twelve  months  after  the  decease  of  his  wife  :  and  said 
R.  Turberville  died  in  March,  1793,  leaving  his  wife  surviving  him  ;  and  his  wife  died 
in  July,  1801.  Some  time  after  the  death  of  the  wife,  a  suit  was  [44]  instituted  in 
this  Court  by  R.  and  M.  Adams  and  others,  against  plaintiff  Bayliss,  and  another 
person,  (since  deceased)  for,  (amongst  other  things,)  payment  of  .said  legacy  of  2001. 
with  interest,  to  R.  and  M.  Adams,  in  right  of  the  latter ;  and  W.  Bayliss,  as  the 
only  surviving  executor,  admitted  assets  more  than  sufficient  to  pay  the  same ;  and 
a  decree  was  obtained  in  Trinity  Term,  1816,  for  establishing  the  will,  and  carrying 
the  trusts  thereof  into  execution,  and  directing  that  the  deputy  remembrancer  should 
take  an  account  of  the  debts  and  legacies,  and  state  what  might  remain  unpaid,  and 
compute  intei'cst  thereon.  But  no  further  proceedings  were  had  in  the  suit  during 
the  life-time  of  R.  Adams.  Bayliss,  as  the  surviving  executor  of  Turberville,  was 
just  upon  the  point  of  paying  the  2001.,  with  interest,  to  R.  Adams,  when  he  died ; 
but  he  had  since  that  event  paid  the  same  to  defendants.  Lavender  and  Churchill, 
who  claimed  to  be  entitled  to  it,  as  part  of  their  testator's  assets. 

The  legacy  of  10001.  to  M.  Adams,  was  duly  paid.  The  sum  of  5001.  secured  to 
M.  Adams,  upon  her  marriage,  was  never  raised,  or  paid  to  her  or  the  trustees. 

The  bill,  after  stating  applications  to  the  defendants  for  payment  of  the  5001.  and 
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2001.  with  interest,  respectively,  and  refusals,  charged  allegations  by  the  defendants 
— that  the  legacy  of  10001.  was  intended  by  the  testator,  as  a  performance,  or  satis- 
faction of  the  bonds,  and  the  agreements  entered  into  by  him  upon  his  marriage,  and 
that  M.  Adams  ought  to  make  her  election  between  the  same  and  the  5001.  : — and 
that  the  legacy  of  2001.  became  vested  in,  and  the  absolute  property  of,  R.  Adams, 
either  as  a  purchaser  of  the  same  under  his  marriage  settlement,  or  by  virtue  of  his 
marital  rights. 

The  bill  charged  that  the  testator  had  intended  the  legacy  of  10001.  as  a  benefit 
to  M.  Adams,  independent  of  any  claim  she  might  have  under  the  bonds,  and  that 
according  to  the  true  construction  of  his  will,  it  was  pay-[45]-able  at  all  events ;  and 
that  she  was  also  justly  entitled  to  the  sum  of  5001.  with  interest,  at  5  per  cent,  per 
annum,  from  the  death  of  the  testator : — that,  according  to  the  true  construction  of 
the  bonds,  E.  Adams  was  to  be  considered  a  purchaser  of  such  property  only,  as 
M.  Adams  was  entitled  to  at  the  time  of  the  execution  thereof,  and  not  as  the  pur- 
chaser of  any  future  accessions : — that  the  legacy  of  2001.  was  the  chose  in  action  of 
M.  Adams,  and  could  never  become  the  absolute  property  of  her  late  husband,  unless 
he  had  reduced  the  same  into  possession : — that  he  never  did  reduce  the  same  into 
possession  in  his  life-time,  and  that  it  therefore  survived  to  M.  Adams,  and  ought  now 
to  be  paid  over  to  her,  with  interest ;  but  that  defendants.  Lavender  and  Churchill 
alleged,  they  could  not  act  safely  in  the  premises  without  the  sanction  of  the  Court. 

The  prayer  of  the  bill  was  for  an  account  and  payment  of  what  was  due  for 
principal  and  interest  upon  the  bonds ;  and  that  it  might  be  declared  by  the  Court 
that  the  legacy  of  2001.  was  the  chose  in  action  of  M.  .\dams,  and  survived  to  her, 
and  that  it  might  be  paid  to  her  with  interest,  &c. 

The  answer  of  the  defendants  admitted  all  the  facts,  but  submitted  to  the  judgment 
of  the  Court, — whether  plaintiff,  M.  Adams,  ought  not  to  be  put  to  her  election  : — 
whether  R.  Adams  was  not  to  be  considered  a  purchaser  of  accessions  of  property  : — 
whether  R.  Adams,  in  his  lifetime,  did  not,  by  suing  for  the  legacy  of  2001.,  sufficiently 
denote  his  intention  of  reducing  the  same  into  his  own  possession,  and  whether  the 
circumstance  of  the  same,  not  having  been  actually  paid  into  his  hands,  was  not  to  be 
considered  as  merely  accidental. 

Martin  H.and  Sclater  for  the  plaintiffs.  The  first  question  raised  by  the  pleadings 
is  a  question  of  satisfaction.  Now  the  ground  upon  which  the  Court  has  always  pro- 
ceeded in  accounting  a  legacy  a  satisfaction  of  a  debt  is,  either  that  the  party  who  is 
the  debtor,  and  [46]  gives  the  legacy,  has  expressed  it  to  be  in  satisfaction  of  the 
debt,  or,  that  from  the  circumstances  he  must  be  presumed  to  have  intended  that. 
There  is  nothing  in  this  bequest  of  10001.  to  mark  the  testator's  intention,  that  it 
should  go  to  satisfy  the  5001.  secured  by  the  marriage  bonds.  The  presumption  of 
intended  .satisfaction  is  held  to  be  destroyed  by  a  difference  in  the  times  of  payment 
of  the  two  sums  ;  but  the  5001.  is  payable  in  the  life-time  of  the  testator,  or  immediately 
after  his  death  ;  and  the  10001.  payable  within  six  months  after  his  death.  Therefore 
if  the  legacy  were  one  of  5001.  the  defendant's  argument  could  not  hold,  because,  by 
the  extension  of  the  time  of  its  payment,  it  would  be  less  valuable  than  the  sum 
secured  by  the  bonds.  The  argument  then  can  only  rest  on  the  circumstance  of  the 
legacy  being  larger  in  amount  than  the  other  sum,  on  the  maxim  that  "  omne  majus 
in  se  coutinet  minus  ; "  but  there  is  no  case  to  sustain  that  reasoning.  A  gift  cannot 
operate  in  discharge  of  a  legal,  and  moral  obligation.  The  consequence  is,  that  plaintiff 
Adams  is  entitled  to  be  paid  the  5001.  as  well  as  the  10001.  Blandy  v.  Jlldmore  (1  P.  W., 
324),  Lee  v.  D'Amiula  and  C<rx  (I  Yes.  sen.  1.  3  Atk.  419,  S.  C.),  Garlhshore  v.  Chalie 
(10  Ves.  jun.  1),  and  IFathen  v.  Smith  (4  Madd  325),  will  probably  be  the  cases  relied 
upon  on  the  other  side  ;  but  they  differ,  generally,  from  the  present.  Almost  all  the 
authorities  of  that  class  are  cases  of  intestacy,  where  no  presumption  of  intended 
bounty  can  have  place ;  whereas,  such  a  presumption  is  admissible  in  the  case  of  a 
legacy.  There  are  but  two  cases  of  testacy  where  legacy  has  been  held  to  be  a  satis- 
faction of  covenant :  Heme  v.  Herve  (2  Vern.  555),  and  IFathen  v.  Smith.  The  first 
is  too  loosely  reported  to  be  applied,  for  the  time  of  payment  of  either  sum  does  not 
appear :  and,  there  is  one  circumstance  in  the  second  sufficient  to  prevent  its  being 
used  as  an  authority,  that  the  mone}'  claimable  under  the  marriage  covenant  [47]  was 
not  payable  till  six  months  after  the  husband's  decease  ;  but  the  legacy  was  payable 
three  months  after  it,  so  that  the  time  of  payment  was  accelerated.  The  principal 
authority  for  the  plaintiff"  on  this  point  is  Ilaynes  v.  Mico  (1  Bro.  C.  C.  129),  between 
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which  and  the  present  case  there  is  a  remarkable  coincidence  of  circumstances ;  Devese 
V.  Pontet  (1  Cox,  188.  Pre.  Ch.  2-10,  (n),  S.  C),  and  Jeaeock  v.  Falkcmr  (1  Bro.  C.  C. 
295).  The  authority  of  the  two  former  was  recognized  by  Sir  T.  Plumer  in  Goldsmid 
V.  Gohhmid  (1  Swans.  2  21). 

The  second  question — whether  the  legacy  of  2001.,  given  to  the  plaintiff  Adams 
during  her  coverture,  had  become  the  property  of  the  hu-sband,  resolves  itself  into 
this,  whether  the  husband  had  actually  reduced  it  into  his  possession. («)  At  law,  if 
the  husband  joins  the  wife  in  a  suit  for  her  choses  in  action,  and  recovers  judgment, 
and  dies  before  e-\ecution,  the  judgment  survives  to  her:  Garfarth  v.  Bradley  (2  Ves. 
sen.  675),  Fonblanque's  Treat.  Eq.  (b.  1,  c.  4,  s.  24,  n.  {y),  ed.  1973).  A  decree  in 
Equity,  on  a  bill  brought  by  husband  and  wife,  can  have  no  greater  effect :  Garr  v. 
Taylor  (10  Ves.  573.  And  see  judgment  of  Sir  W.  Grant,  579,  580),  Richards  v. 
Chambers  (ib.  580,  and  see  587),  Anonymous,  3  Atk.  726.  Fort  v.  Fort  (Forrester,  Cas. 
Temp.  Talb.  171),  Blount  v.  Btstland  (5  Ves.  515),  Johnson  v.  Johnson  (1  J.  and  W., 
472),  Bond  v.  Simmons  (3  Atk.  20).  Money  ordered  to  be  paid  to  a  husband,  subse- 
quently deceased,  in  right  of  the  wife,  has  been  held  a  vested  interest  in  him  :  Heygate 
V.  Annesley  (3  Bro.  C.  C.,  362).  In  Forbes  v.  Phipps  (1  Eden,  502),  Lord  Northington 
held,  that  a  feme  covert's  share  of  the  residue  of  a  testator's  estate  vested  absolutely 
in  the  husband,  by  a  decree  for  sale  of  the  estate  and  payment,  on  a  bill  filed  by 
another  residuary  legatee,  to  which  she  and  the  husband  were  [48]  defendants.  Mr. 
Clancey,  in  his  Essay  on  the  Rights  of  Married  Women  (p.  359),  suggests  that  the 
authority  of  ihe  last  decision  has  been  shaken  by  subsequent  determinations. (i) 
However,  doubts  on  this  point  can  exist  only  where  there  has  been  a  decree  for  actual 
payment;  but  in  the  present  case  the  suit  never  proceeded  beyond  a  decree  for  an 
account. 

Jervis  and  Teed  for  the  representatives  of  late  defendant  Beck. 

The  legacy  is  a  performance,  or  satisfaction  of  the  covenant  contained  in  the 
marriage  bonds.  The  sum  secured  by  the  latter  was  not  intended  as  a  debt  payable 
to  the  wife  at  all  events ;  the  legacy  must  have  been  intended  in  satisfaction  of  that 
sum  ;  and  this  is  a  question  of  intention.  The  whole  current  of  authorities  is  in  favour 
of  satisfaction,  except  only  IJaynes  v.  Mica:  and  the  Court  will  not  decide  for  the 
plaintiffs  on  that  case  only.  Blandy  v.  JVidmore,  and  Lee  v.  D'Aninda  and  Cox,  remain 
unshaken.  It  is  true  they  are  cases  of  intestacy,  but  there  is  no  solid  distinction 
between  testacy  and  intestacy.  The  distinction  taken  in  the  latter  case  between  debts 
created  to  be  paid  in  the  husband's  life,  and  sums  secured  by  covenant  to  be  satisfied 
at  his  death,  applies  to  the  present  case,  in  which  there  was  no  breach  of  the  condition 
of  the  bond  during  the  husband's  life. 

Jeaeock  v.  Falkener,  Devese  v.  Pontet,  Garthshore  v.  Chalie,  Goldsmid  v.  Goldsmid, 
Wathen  v.  Smith,  must  be  considered  to  have  virtually  over-ruled,  or  very  much  shaken 
Haynes  v.  Mica.  IFathen  v.  Smith  bears  most  strongly  upon  the  present  case.  Upon 
the  second  point,  the  dictum  of  Sir  W.  Grant,  in  Curr  v.  Taylor  (10  Ves.  579,  580), 
militates  very  strongly  against  us,  but  it  was  extra-judicial.  The  right  of  the  [49] 
husband's  representatives  to  the  2001.  is  established  by  a  conjunction  of  circumstances 
which  did  not  concur  in  any  other  case.  He  did  every  thing  within  his  power  to  assert 
his  right.  The  suit  in  equity,  and  the  decree,  make  the  legacy  a  res  judicata.  There 
is  further  an  agreement  between  the  parties  to  the  suit,  an  admission  of  assets,  and  no 
outstanding  debts ;  and  after  an  admission  of  assets  an  action  at  law  might  be  main- 
tained for  the  legacy.  This  is  one  of  the  cases  of  accident  in  which  it  is  the  proper 
province  of  this  Court  to  afford  relief. 

Hayter  for  the  trustees  Lavender  and  Churchill. 

Martin,  in  reph',  distinguished  between  performance  and  satisfaction  ;  contending 
that  a  legacy,  to  satisfy  a  sum  secured  by  covenant  or  bond,  must  be  eqall}'  beneficial 
in  amount,  and  time  of  payment ;  and  that  the  Court  would  notice  the  slightest 
difference  in  order  to  give  the  legatee  the  benefit  of  the  testator's  bounty.  On  the 
second  point,  he  insisted  that  there  must  be  an  actual,  and  not  merely  a  constructive 
possession  by  the  husband  in  his  marital  right  of  the  wife's  chose  in  action,  to  vest  the 
property  in  him  absolutely  :  Baker  v.  Hall  (12  Ves.  497) 

(e)  The  other  point  raised  by  the  pleadings  were  not  argued. 
(b)  See  Mr.  Eden's  note  to  Heygate  v.  Annesley,  3  Bro.  C.  C.  362. 
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The  Chief  Baron  said,  that  as  both  the  points  involved  much  that  bore  upon 
important  general  questions,  he  wished  to  look  into  the  cases  before  giving  judgment. 

December  24. — L.  C.  Baron.  Two  questions  have  been  debated  in  this  cause : 
one,  whether  a  gift  by  way  of  legacy  can  be  a  satisfaction  of  a  debt  due  from  the 
testator  to  the  legatee  ?  the  other,  whether  a  wife  is  entitled  by  survivorship  to  a  [50] 
legacy  which  devolved  upon  her  during  the  coverture ;  and  for  recovering  which  a 
suit  had  been  instituted  by  her  husband  in  their  joint  names,  and  a  decree  had  been 
obtained,  during  his  life,  for  an  account  merely,  as  I  take  it  to  be,  and  not  for  actual 
payment  of  the  money  due.  In  considering  the  first  question,  it  is  necessary  to  state 
the  instruments  upon  which  it  arises.  (His  Lordship  then  read  the  material  provi- 
sions of  the  bonds  of  November,  1789,  and  December,  1791,  and  of  K.  Adams's  will, 
particularly  remarking  on  the  direction  in  the  last,  for  the  payment  of  all  the  testator's 
just  debts,  and  on  the  last  trust  mentioned  in  the  first  instrument.)  In  effect  there 
were  no  children  of  the  marriage.  Then  the  question  is,  whether  the  benefits  given 
by  the  will,  particularly  the  10001.,  are  payable  to  the  widow,  as  well  as  the  5001. 
secured  by  the  marriage  bonds,  that  is,  whether  she  is  to  t;ike  both. 

In  the  discussion  of  questions  of  this  nature,  two  descriptions  of  cases  have  occurred. 
The  one  consists  of  what  are  called  cases  of  performance,  the  other  of  cases  of  satisfaction. 
The  general,  and  common  case  of  the  former  is,  where  there  has  been  a  covenant  by 
the  husband  to  leave,  or  to  pay  to  his  wife  a  sum  of  money  at  his  death,  and  he  dies 
intestate ;  and  his  wife's  distributive  share  of  his  property  under  the  statute  is  equal 
to,  or  more  than  the  sum  stipulated  by  the  covenant :  in  that  case  he  is  held  to  have 
performed,  through  the  operation  of  the  law,  what  he  had  covenanted  to  do.  The 
other  case  is  where  the  wife  takes  a  benefit,  to  an  equal  or  greater  extent,  under  the 
husband's  will,  to  which  the  same  reasoning  is  not  applicable.  But  although  the 
bequest  is  not  a  performance,  still  it  may  be  inferred  that  the  testator  intended  it  as 
a  satisfaction  of  the  covenant,  so  as  to  raise  a  case  of  election.  The  present  case  has 
been  resembled  to  each  of  those.  However  it  is  clearly  not  a  case  of  performance. 
In  order  to  explain  the  distinct  nature  of  satisfaction,  and  of  performance,  I  cannot 
use  better  language  than  that  of  the  Master  of  [51]  the  Rolls  (Sir  T.  Plumer),  in 
GohLsmul  V.  Goldsmid  ( 1  S wanst.  219).  "  Satisfaction  supposes  intention  ;  it  is  something 
different  from  the  object  of  the  contract,  and  substituted  for  it ;  and  the  question 
always  arises,  was  the  thing  done,  intended  as  a  substitute  for  the  thing  covenanted? 
a  question  entirely  of  intent,  but  with  reference  to  performance,  the  question  is,  has 
that  identical  act,  which  the  party  contracted  to  do,  been  done  ? "  Taking  that  strict 
view  of  the  case,  it  seems  hardly  possible  to  contend,  that  a  sum  of  money  bequeathed 
to  the  widow,  to  be  paid  six  months  after  the  testator's  death,  is  an  actual  performance 
of  an  obligation,  to  pay  her  another  sum  in  the  testator's  life-time,  or  immediately  after 
his  death.  Performance  therefore  appears  to  be  out  of  the  question  :  it  remains  to  be 
considered,  whether  this  is  a  case  of  satisfaction,  for  which  opinion  there  is  certainly 
much  more  colour.  It  is  agreed,  that  when  a  case  of  satisfaction  arises,  it  is  always 
a  case  of  intention.  In  this  instance,  the  husband,  being  indebted  by  bond  to  Bayliss 
and  Wheeley  in  -5001.,  in  trust  for  his  wife,  if  she  survived  him  without  issue ;  (except 
that  they  had  a  right  to  retain  out  of  it  their  own  charges,)  gives  his  wife  by  his  will 
lOOOl.,  saying  nothing  about  the  bond.  The  question  is,  whether  upon  established 
principles,  he  is  to  be  considered  as  having  intended  this  in  satisfaction  of  the  .5001. 
The  general  rule  formerly  was,  that  where  a  person  indebted  to  another,  bequeathed 
to  that  other  a  sum  as  large,  or  larger  than,  without  noticing,  the  debt,  the  legacy 
might  be  deemed  a  satisfaction  of  the  debt ;  it  could  not  extinguish  the  debt,  but 
it  might  oblige  the  creditor  to  elect.  But  Courts  of  equity  have  been  somewhat 
dissatisfied  with  the  generality  of  that  rule,  and  thinking  that  it  sometimes  worked 
injustice,  have  been  disposed  to  contract  it  within  as  narrow  limits  as  principles  would 
admit.  If  the  legacy  be  less  than  the  debt,  it  is  not  considered  as  a  part-satisfaction, 
although  in  the  event  of  intestacy,  a  distributive  [52]  share  under  the  statute  (22  and 
23,  c.  2,  c.  10.  29,  c.  2,  c.  3),  to  the  same  amount,  would  be  held  as  a  part^performance. 
A  difference  in  the  time  of  payment,  rendering  the  legacy  in  that  respect,  not  so 
beneficial  as  the  debt,  is  a  circumstance  held  to  take  the  case  out  of  the  general  rule. 
For  that  proposition,  Haynes  v.  Mico  has  been  cited  ;  and  it  has  been  nearly  admitted 
in  the  argument,  that  Haynes  v.  Mkfi  is  almost  precisely  this  case  :  but  in  fact  this  is 
a  much  stronger  case.     In  order  to  get  rid  of  the  effect  of  Hayties  v.  Mico,  other  cases 
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were  stated,  in  which  it  was  said,  that  it  had  been  in  substance,  or  rather  almost, 
over-ruled.  I  think  myself  bound  to  examine  what  truth  there  is  in  that  proposition, 
because  if  Haynes  v.  Mico  remains  uncontradicted,  I  do  not  feel  myself  bold  enough 
to  overturn  Lord  Thurlow's  decision.  Ilui/nes  v.  Mico  was  not  the  first  case  of  that 
kind  :  It  seems  to  have  been  preceded  by  Clark  v.  Snvell,  which  was  decided  by  Lord 
Hardwicke,  3  Atk.  96.  (His  Lordship  stated  the  circumstances  of  that  case,  and 
quoted  the  following  passage  from  the  judgment.  "But  the  point  of  time,  it  is  said, 
is  so  trifling,  it  being  only  a  month,  that  no  regaid  should  be  paid  to  it.  But  though 
a  small  one,  yet  it  is  a  circumstance  that  the  plaintifl'  has  a  right  to  lay  hold  on,  to 
take  this  out  of  the  cases  that  have  been  deemed  a  satisfaction.  For  according  to  the 
rule  of  this  Court,  a  legacy  that  ought  to  be  deemed  a  satisfaction,  must  take  place 
immediately  after  the  death  of  the  testator ;  for  the  debt,  whether  of  a  principal  sum, 
or  interest,  is  due  at  the  death  of  the  testator,  and  therefore  the  legacy  must  be  so  too." 
He  infened  that  the  case  in  question,  and  the  course  of  Lord  Hardwicke's  reasoning 
upon  it,  authorised  Lord  Thurlow's  change  of  opinion,  and  his  decision  in  Hai/nes  v. 
Mico,  and  then  proceeded.)  Nothing  is  more  clear,  than  that  Hames  v.  Mico  establishes, 
that  a  difference  in  the  time  of  payment,  prejudicial  to  the  legatee,  would  prevent  the 
construction  of  [53]  satisfaction.  The  cases  which  have  been  referred  to,  as  proving 
that  Haijnes  v.  Mico  has  been  over-ruled,  are  Jeacock  v.  Falkener,  Devese  v.  FonM, 
Garthshoie  v.  C'halie,  Goldsmid  v.  Gohlsinid,  and  IFathen  v.  Smith :  and  I  do  not  think  I 
can  do  justice  to  the  argument  without  examining  them.  In  the  first,  the  decision  is 
the  same  way  as  in  Haynes  v.  Mico,  and  there  is  not  a  syllable  in  it  that  affects  that 
case.  Devese  v.  Fonlet  goes  the  same  way  ;  the  liequest  was  held  not  to  amount  to  a 
performance  or  satisfaction  of  the  covenant  in  the  mar-riage  settlement.  Lord  Kenyon 
had  particularly  considered  that  case,  and  one  of  the  circumstances  upon  which  he  relies 
as  taking  it  out  of  the  rule  of  satisfaction  is,  that  the  testator  directed  all  his  del)ts  to 
be  paid.  1  his  is  in  favour  of  the  wife  in  the  present  case,  because  here  also  there  is  a 
direction  that  all  the  testator's  just  debts  are  to  be  first  paid.  Another  circumstance 
upon  which  Lord  Kenyon  relies  is,  that  if  the  wife  had  been  enceinte  when  the  will 
was  made,  the  second  part  of  the  covenant  would  not  have  been  satisfied. (a)  His 
Lordship  obsei-ves,  "if  therefore  the  slightest  circumstances  are  to  be  laid  hold  of, 
I  may  take  in  aid  these  circumstances  to  make  it  doubtful,  whether  he  meant  to 
satisfy  the  covenant,  and  in  that  ease,  I  may  say,  as  Lord  Thurlow  did  in  Haynes  v. 
Mico,  incuml^it  oiuis  petitori,  that  is,  the  person  who  says  it  is  a  satisfaction." 

The  same  two  circumstances  occur  in,  and  therefore  the  same  observations  are 
applicable  to,  this  case.  That  case  certainly  does  not  at  all  shake  Haynes  v.  Mico. 
The  next,  and  the  case  mainly  relied  on,  as  shewing  that  Hai/nes  v.  Mico  has  been 
over-ruled,  is  Ginihshore  v.  C'halie.  I  cannot  say,  that  the  impression  it  makes  on  me 
is  of  that  kind.  It  is  clearly  a  case  of  performance,  not  resembling  the  cases  of  that 
class  which  had  befoie  occurred,  but  assimilating  itself  much  more  to  those,  than  the 
cases  of  satisfaction.     (His  Lordship  stated  the  case.) 

[54]  The  Lord  Chancellor  (Lord  Eldon)  held,  that  the  widow  could  not  have  both 
the  benefit  of  the  moiety  of  the  husband's  general  estate  under  the  covenant  in  the 
mai'riage  settlement,  and  of  a  third  of  the  residue  of  the  personal  estate  in  consequence 
of  his  intestacy ;  but  that  the  one  was  a  performance  of  the  other.  It  is  quite  clear 
from  the  report  of  this  case,  that  the  difficulty  of  the  Lord  Chancellor  was  to  ascertain 
whether  the  cases  of  Blandy  v.  JFidmore,  and  Lee  v.  L'Aranda  and  Cox,  had  been  over- 
ruled ;  and  by  a  very  laborious  process  of  reasoning,  he  satisfied  himself  that  they  had 
not;  and  that  being  so,  that  they  ruled  the  case  then  before  him.  His  Lordship 
says, — "the  period  of  time  specified  in  the  covenant,  six  months,  has  been  in  cases  of 
satisfaction  considered  material ;  and  in  cases  of  performance,  little  regard  has  been 
paid  to  it  by  the  Court."  He  does  not  therefore  deny,  that  the  difference  of  time  is 
a  material  circumstance  in  a  case  of  satisfaction,  but  what  he  denies  is,  that  it  is  so 
in  a  case  of  performance.  Again,  his  Lordship  observes,  "It  was  not  the  intention  of 
Lord  Thurlow  and  Lord  Kenyon,  to  shake  Blandy  v.  Jl'ubmre,  and  Lee  v.  D' Aranda ; 
and  they  are  unshaken.  It  is  very  difficult  to  answer  the  objection,  that  the  wife, 
in  Devese  v.  Pontet,  might  have  been  enceinte  at  the  testator's  death  ;  and  the  question 
put  by  Lord  Kenyon,  how  the  residue,  given  to  her  absolutely,  was  to  be  a  satisfaction 
of  that,  which,  in  one  event  that  might  have  happened  at  the  testator's  death,  was 

{a)  See  10  Ves.  14,  and  1  Swanst.  220. 


MCLE.  &  YO.  55.  ADAMS   V.  LAVENDER  323 

given  to  her  but  partially  ;  viz.  for  life  only."  If  it  was  very  difficult  to  answer  that 
question  in  Devese  v.  Pontet,  it  is  very  difficult  to  answer  here,  how  the  legacy  given 
to  her  absolutely,  can  be  a  satisfaction  of  the  other  fund,  in  which,  in  a  similar  event 
the  widow  would  have  only  a  life  interest.  The  Lord  Chancellor's  observation  shews 
this  to  be  a  very  material  circumstance  in  these  cases  of  satisfaction.  I  cannot  say 
that  I  find  any  thing  here  very  distinctly  over-ruling,  even  in  opinion,  the  case  of 
Haynes  v.  Miw,  but  certainly  no-[55]-thing  over-ruling  it  in  decision.  The  next  case 
is  Goldsmid  v.  Gold^mid,  to  which  I  have  already  referred.  I  need  not  state,  at  any 
length,  the  circumstances  of  that  case,  further  than  to  say,  that  the  testator  having 
by  marriage  articles  covenanted,  that  if  he  died  in  the  life  of  his  wife,  his  executors 
should,  within  three  months  after  his  decease,  pay  to  her  30001.  ;  and  then  having 
made  a  will,  which,  under  the  circumstances,  in  efl'ect  produced  an  intestacy  ;  upon 
that  case,  it  was  decided  that  the  widow's  distributive  share,  under  the  statute,  which 
e-xceeded  30001.,  was  a  performance  of  the  covenant.  The  Master  of  the  Kolls  in 
his  judgment  says,  "during  the  life  of  the  husband,  there  is  no  breach  of  the  cove- 
nant, no  debt :  the  covenant  is  to  pay  after  his  death  ;  and  the  enquiry  is,  not  whether 
the  payment  of  the  distributive  share  is  satisfaction  ;  but,  a  question  perfectly  distinct, 
whether  it  is  performance."  But  so  far  from  over-ruling  Hai/nes  v.  Mico,  the  Master 
of  the  Rolls  expressly  says,  "  I  desire  to  be  understood  as  not  intending  to  impeach 
the  authority  of  Haynes  v.  Mico,  and  Devese  v.  Pontet :  I  say  only,  that  those  cases  are 
not  applicable  to  the  present.  They  were  cases  of  testacy,  and  the  question  arose  on 
the  etlect  of  legacies  given  by  the  will  to  the  widow,  which,  prima  facie,  importing 
bounty,  admitted  a  presumption  of  an  intention  in  the  testator  to  augment  the  provi- 
sion in  the  settlement,  and  not  to  satisfy  or  perform  it.  No  such  considerations 
apply  to  intestacy."  The  last  case  is  IFatheii  v.  Smith.  From  the  report  itself  it  is 
clear,  that  that  was  a  case  of  performance  ;  and  I  have  no  doubt  that,  on  a  case  at 
law,  upon  evidence  of  the  facts,  the  payment  of  the  legacy  would  have  been  sustained 
as  a  payment  of  the  sum  covenanted  for  by  the  marriage  settlement. 

Therefore  I  cannot  find  any  thing  which  affects  the  authority  of  that  case,  which 
is  said  to  have  been  over-ruled.  But,  I  think,  this  is  a  much  stronger  case  than  that 
for  these  reasons.  Besides  the  circumstance,  that  the  [56]  legacy  given  by  the  will 
is  payable  six  months  after  the  death  of  the  husband,  while  the  sum  secured  by  the 
bonds  is  payable  in  his  life-time,  or  immediately  after  his  death  ;  this  case  includes 
both  the  grounds  of  decision  relied  on  by  Lord  Kenyon  in  Devese  v.  I'mtet.  As  in 
that  case,  the  first  direction  in  the  testator's  will  is,  that  all  his  just  debts  should  be 
fully  paid,  without  the  exception  of  that  created  by  the  bonds,  w  hich  shews  that  he 
did  not  intend  the  legacy  as  a  satisfaction  of  it.  Further,  as  in  Devese  v.  Pontet,  there 
might  have  been  other  persons  than  the  wife,  to  a  great  extent  interested  in  the  bond- 
debt.  If  the  testator  had  had  children  between  his  will  and  death,  or  if  his  widow 
had  been  enceinte  at  his  death,  the  consequence  would  have  been,  that  the  children 
or  child  would  have  been  interested  in  this  fund.  In  addition  to  that,  these  trustees 
themselves  take  an  interest  in  this  debt.  They  are  entitled  to  letain  out  of  it  all 
their  own  costs,  charges,  and  expences  ;  including,  for  aught  I  know,  the  costs,  charoes 
and  expences,  of  this  very  suit,  in  which  they  are  co-plaintiS's.  Those,  therefore,  who 
contend  against  the  widow  in  this  case,  must  shew,  that  by  the  legacy,  the  testator 
intended  to  satisfy  all  the  provisions  of  the  bonds ;  as  well  that  relating  to  the  widow, 
as  those  which  have  reference  to  the  issue,  and  to  the  trustees.  Now  it  is  a  strange 
proposition,  that  the  testator  meant  the  10001.  bequeathed  absolutely  to  the 
widow  as  a  satisfaction  of  the  obligation  to  pay  .5001.,  knowing  the  latter  sum  to 
be  subject  to  the  contingent  rights  of  his  issue,  and  the  certain  claims  of  the  trustees. 
Accordingly,  I  think,  that  even  if  Haynes  v.  Mico  had  been  somewhat  affected  by 
later  determinations,  this  legacy  would  be  no  satisfaction  ;  and  still  more,  as  no  person 
as  yet  had  confidence  enough  to  overturn  that  decision  :  I  certainly  have  not.  Con- 
sequently, I  hold  the  widow  to  be  entitled  to  the  legacy,  and  to  the  debt  also. 

With  respect  to  the  second  question,  it  is  quite  clear,  that  a  judgment  at  law, 
obtained  in  an  action  by  husband  [57]  and  wife  for  the  chose  in  action  of  the  wife' 
does  not  disappoint  her  of  her  right  of  survivorship.  In  equity  the  wife  is  infinitely 
more  favoured  than  at  law,  and  that  is  shewn  by  many  cases.  No  case  that  I  have 
been  able  to  find  goes  the  length  of  shewing,  that  if  the  husband  and  wife  sue,  in 
their  joint  names,  a  decree  for  payment  would  have  the  effect  of  barring  her  :  under 
such  circumstances  a  Court  of  equity  would  follow  the  rule  at  law.     But  in  this 
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instance  the  decree  has  not  gone  so  far,  but  only  to  the  extent  of  an  account  before 
the  Deputy  Kemembrancer.     It  follows  that  the  legacy  survives  to  the  wife.(a) 

The  decree  directed  an  account  of  the  principal  aud  interest  due  on  the  bonds;  and 
that  the  defendants,  Lavender  and  Churchill,  should  pay  the  amount  of  what  the 
Master  should  report  due,  out  of  testator's  assets  to  plaintiffs,  Bayliss  and  Wheeley, 
upon  the  trusts  of  the  settlement.  It  declared  that  the  legacy  of  2001.  was  a  chose  in 
action  of  plaintifl',  Mary  Adams,  and  survived  to  her,  on  the  death  of  her  husband  ; 
and  ordered  the  executors  to  pay  the  same,  together  with  the  interest  received  by 
them  thereon. 

All  parties'  costs  to  be  taxed :  plaintiffs  to  pay  the  costs  of  late  defendant  Beck, 
and  his  representatives,  and  receive  the  same  over  again,  together  with  their  own 
costs,  from  defendants  Lavender  and  Churchill,  who  are  to  pay  the  same,  and  retain 
their  own  costs  out  of  testator's  assets. 

End  of  the  Sittings  after  Michaelmas  Term. 


[58]    Cases  at  Law  and  in  Equity,  Argued  and  Determined  in  the  Court 
OF  Exchequer,  Hilary  Term,  5th  and  6th  Geo.  IV. 

Between  Alfred  Eyles  Davies,  an  Infant,  by  W.  H.  Awdry,  Esq.,  his  Next 
Friend,  AND  Ambrose  Eyles,  and  Jane  Parry  Eyles,  Plaintiffs;  and  Elijah 
Bush,  Thomas  Sargeant,  Charles  Mortimer,  and  John  Lewis  Bythesea, 
Defevdavts.  Exchequer  of  Pleas.  Febi'uary  9th,  and  10th,  May  14th,  1824; 
January  24th,  1825. — By  settlement  of  February,  1803,  W.  E.,  on  the  mai'riage 
of  his  daughter,  conveyed  hereditaments  to  trustees,  their  heirs,  &c.,  to  the  use 
of  himself,  until  the  marriage ;  and  then  to  the  use  of  the  husband  for  life ; 
remainder  to  the  trustees,  to  preserve,  &c.  ;  remainder  to  the  wife  for  life ; 
remainder  to  the  trustees,  to  preserve,  &c. ;  remainder  to  certain  uses  in  favour 
of  the  child,  or  children  of  the  marriage ;  remainder  to  the  survivor  of  the 
husband  and  wife,  and  the  heirs  and  assigns  of  such  survivor  for  ever.  By  lease 
and  relea.se,  of  November,  1810,  reciting  that  there  was  no  issue,  and  that 
J.  L.  B.  had  lent  the  husband  60001.,  for  which  he  had  given  his  bond  in  the 
penal  sum  of  12,0001.;  the  husband  and  wife,  for  better  security,  granted  the 
premises  to  J.  L.  B  ,  in  fee  ;  but  subject,  and  without  prejudice,  to  the  uses,  &c., 
by  the  settlement  limited  to  the  child  or  children  of  the  marriage,  and  which, 
on  the  decease  of  the  survivor  of  them,  should  be  subsisting ;  and  subject  to  a 
proviso  for  redemption  and  re-conveyance  :  and  it  was  by  the  indenture  covenanted 
by  the  mortgagors  to  levy  a  fine  come  ceo,  &c.  of  the  premises,  to  enure  to  the 
use  of  the  mortgagee,  his  heirs,  and  assigns,  during  the  lives  of  the  mortgagors, 
and  the  life  of  the  survivor;  remainder  to  the  uses,  estates,  or  inteiests,  &c., 
limited  by  the  settlement  in  favour  of  the  children,  &c.,  to  the  end  that  all,  and 
every  such  uses,  &c.,  might  be  corroborated,  strengthened  .and  confirmed  ;  and 
when  the  same  should  determine,  to  the  use  of  the  mortgagee,  his  heirs,  and 
assigns,  for  ever,  subject  to  the  proviso  for  redemption.  A  fine  come  ceo  was 
accordingly  levied,  M.  51  G.  III.  The  mortgage  having  been  paid  off  after  the 
time  prefixed  ;  by  lease  and  release,  of  December,  1812,  the  mortgagee  reconveyed 
the  premises  to  the  trustees,  their  heirs,  &c.,  to  hold  to  the  uses  of  the  original 
settlement  It  was  afterwards  thought  that  the  fine  destroyed  the  contingent 
remainder  in  fee  to  the  survivor  of  the  husband  an'd  wife,  and  divested  the 
resulting  reversion  in  fee  to  W.  E.,  the  settlor,  and  that  neither  interest  was 
restored  by  the  re-conveyance,  but  that  a  tortious  contingent  remainder  in  fee 
was  thereby  limited  to  the  survivor,  and  a  tortious  reversion  in  fee  resulted 
to  the  mortgagee,  or  became  vested  in  the  trustees :  and  to  remedy  the 
apprehended  mischief,  amongst  other  purposes,  other  conveyances,  which  were 
only  prepared,  or  partly  executed,  and    proceedings  were  resorted  to.     Held, 

(a)  The  principal  authorities  on  the  first  question  in  this  case  are  collected  by 
Mr.  Swanston,  vol.  i.,  p.  221,  222.  For  those  on  the  second,  see  Mr.  Eden's  notes  to 
3  Bro.  C.  C.  361  ;  and  Fmiesv.  Phipps,  1  ed.  508,  and  the  authorities  there  referred  to. 
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however,  first,  that  the  fine,  and  the  deed  to  lead  its  uses,  were  to  be  taken 
together  as  one  and  the  same  assurance  ;  and  that,  therefore,  the  legal  operation 
oithe  tine,  alone,  was  controlled  and  limited  by  the  lawful  intention  of  the 
eonuzors  apparent  on  the  face  of  the  deed,  viz.  merely  to  give  a  charge  by  way 
of  security  to  the  mortgagee  on  their  own  interests,  which  the  lease  and  release 
would  have  done  without  the  fine,  if  a  married  woman  bad  not  been  a  necessary 
party ;  and  that  the  interest  of  the  mortgagee  in  the  fee  depended  on  the 
estoppel,  and  was  brought  to  an  end  by  the  re-conveyance.  Secondly,  that  even 
if  the  fine  had  determined  the  life  esUites,  and  destroyed  the  contingent 
remainders,  itc,  then  the  vested  remainder  in  the  trustees,  to  preserve,  &c. 
supported  all  the  contingent  remainders,  without  an  actual  entry.  Thirdly,  and 
as  a  consequence  of  either  of  the  preceding  conclusions,  that  on  the  death  of  the 
wife  in  18 1 6,  without  issue,  the  surviving  husband  became  entitled,  as  by  virtue 
of  the  original  settlement,  to  an  estate  in  fee  simple  in  the  hereditaments,  which 
he  might  dispose  of  by  will.  And  an  exception  to  the  Master's  report,  certifying, 
that  he  had  only  a  life  estate,  at  the  time  of  making  his  will,  was  allowed. 

[Referred  to,  Alexander  v.  iMills,  1870,  L.  R.  6  Ch.  127,  n.] 

By  indentures  of  lease  and  release,  and  settlement,  dated  the  14th  and  1.5th 
February,  1803,  made,  in  pursuance  of  an  agreement  entered  into,  previous  to  the 
intermarriage  of  [59]  Charles  Bythesea  and  Mary  Eyles,  daughter  of  William  Eyles, — 
William  Eyles  granted,  released,  and  confirmed  to  T.  Bruges  and  E.  Bythesea,  their 
heirs  and  assigns,  certain  hereditaments,  in  trust  for  the  settlor  and  his  heirs,  until  the 
solemnization  of  the  marriage ;  and  afterwards,  to  the  use  of  Charles  Bythesea  and 
his  assigns,  for  life,  without  waste,  with  remainder  to  the  use  of  the  trustees,  to 
preserve  contingent  remainders ;  with  rem.iinder  to  the  use  of  Mary  Eyles  for  life, 
without  waste  ;  with  remainder  to  the  use  of  the  trustees,  to  preserve  contingent 
remainders  ;  with  remainder  to  such  uses  in  favour  of  the  child  or  children  of  the 
marriage,  as  is  therein  mentioned  ;  with  remainder  to  the  use  of  the  survivor  of 
Charles  Bythesea  and  Mary  Eyles,  and  of  the  heirs  and  assigns  of  such  survivor,  for 
ever.  And  the  said  indentures  contained  powers  for  the  trustees,  at  the  request  of 
said  Charles  Bythesea  and  Mary  Eyles,  or  the  survivor  of  them,  and  after  their 
decease,  at  the  request  of  the  person  or  persons,  who  for  the  time  being,  should  be 
entitled  to  the  actual  possession  of  said  premises,  to  sell  all,  or  any  part  of  .said 
premises,  and  invest  the  money  arising  therefrom,  in  the  [60]  purchase  of  other  lands, 
and  settle  such  land.s,  so  to  be  purchased,  to  the  same  uses  as  those  to  be  sold  were 
limited.  By  indentures  of  lease  and  release,  dated  :2nd  and  3rd  November,  1810, 
reciting  the  last-recited  indentures,  and  that  the  marriage  had  taken  place,  but  that 
there  was  not  any  issue  thereof  ;  and  also  reciting,  that  John  Lewis  Bythesea  had 
lent  Charles  Bythesea  60001.,  and  that  Charles  Bythesea,  by  his  bond,  had  become 
bound  to  J.  L.  "Bythesea  in  the  penal  sum  of  12,0001.,  with  a  condition  for  payment 
of  60001.,  with  lawful  interest ;  for  better  securing  the  repayment  of  said  60001., 
Charles  Bythesea,  and  Mary  his  wife,  granted  said  premises  to  J.  L.  Bythesea,  to  the 
use  of  him,  his  heirs  and  assigns  for  ever ;  but  subject,  nevertheless,  and  without 
prejudice,  to  the  several  uses,  estates,  or  interests  which,  in,  or  by,  the  said  settlement 
were  limited,  of  and  concerning  said  messuage,  &c.  to,  or  for,  the  benefit  of,  the  child, 
or  children,  or  issue  of  the  body  of  said  Mary  Bythesea,  by  said  Charles  Bythesea, 
her  husband,  and  which,  on  the  decease  of  the  survivor  of  them,  the  said  Charles 
Bythesea,  and  Mary  his  wife,  should  be  subsisting,  or  capable  of  taking  effect ;  and 
also  subject  to  a  proviso  for  redemption,  and  re-conveyance,  of  the  premises,  on  pay- 
ment of  60001.,  with  interest  at  o  per  cent.,  on  the  3rd  of  May  then  next.  And  it 
was  by  the  said  indenture  of  release,  covenanted  by  Charles  Bythesea,  and  Mary  his 
wife,  to  levy  a  fine  sur  conuzance  de  droit  come  ceo,  &c.  of  said  premises,  to  enure, 
when  levied,  to  the  use  of  J.  L.  Bythesea,  his  heirs  and  assigns,  during  the  lives  of 
Charles  and  Mary,  and  the  life  of  the  survivor  of  them,  with  remainder  to,  and  for, 
the  several  uses,  &c.,  which  in,  or  by,  said  recited  indenture  of  settlement,  were 
limited  of  said  premises  to,  or  for  the  benefit  of  the  child,  or  children,  (fee  ,  and  which, 
on  the  decease  of  the  survivor  of  them,  the  said  Charles,  and  Mary,  should  he  subsist- 
ing, &c. ;  to  the  end,  that  all,  and  every  such  uses,  estates,  or  interests,  as  last  afore- 
[61]-said,  might  be  corroborated,  strengthened,  and  confirmed  by  the  indenture  now 
iu  statement,  and  by  such  fine  aforesaid,  and  subject  to  the  several  uses,  estates,  and 
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interests,  so,  by  said  now  stated  indenture,  to  be  corroborated,  strengthened,  and 
confirmed  :  and  as  and  when  the  same  should  respectively  end  and  determine,  said 
fine,  and  all  further  assurances,  should  operate,  and  enure  to  the  use  of  said  J.  L. 
Bythesea,  his  heirs  and  assigns  for  ever,  subject  only  to  the  proviso  for  redemption. 
In  Michaelmas  Term,  .51  Geo.  3d,  a  fine  sur  conuzance  de  droit  come  ceo,  &e.,  was 
duly  levied  in  pursuance  of  the  covenant.  The  mortgage  having  been  paid  off,  sub- 
sequently to  the  time  specified  for  that  purpose  :  by  indentures  of  lease  and  release, 
dated  the  lOth  and  11th  December,  1812:  J.  L.  Bythesea,  at  the  request  of  Charles 
and  Mary  Bythesea,  released  and  conveyed  the  mortgaged  premises  to  the  trustees 
in  the  settlement,  their  heirs,  &c.,  to  hold  to  such,  and  the  same  uses,  &e.,  as  in  the 
settlement  were  limited  concerning  said  premises ;  and  subject  to  such  of  those 
uses,  &c.  as  were  then  subsisting,  or  capable  of  taking  effect. 

After  those  several  transactions  had  taken  place,  it  was  apprehended,  that  the 
effect  of  the  fine  come  ceo,  &c.  was  to  destroy  the  contingent  remainder  in  fee,  which, 
by  the  settlement  of  February,  1803,  was  limited  to  the  use  of  the  survivor  of  Charles 
and  Mary  Bythesea;  and  to  divest  the  ultimate  reversion  in  fee,  which,  during  the 
suspension  of  that  contingent  remainder,  resulted  back  to  William  Eyles ;  and,  that 
neither  the  contingent  remainder,  nor  the  ultimate  reversion  was  restored  by  the 
indentures  of  December,  1812;  but,  that  a  tortious  contingent  remainder  in  fee  was 
thereby  limited  to  the  use  of  the  survivor  of  Charles  and  Mary  Bythesea ;  and 
a  tortious  remainder,  or  reversion  in  fee,  either  resulted  back  to  J.  L.  Bythesea,  or 
became  vested  in  the  trustees.  In  consequence,  and  in  order  to  give  full  effect  to  an 
arrangement  intended  for  the  benefit  of  Alfred  Eyles  Davies,  (a.  plaintift",)  grandson 
of  said  William  Eyles,  [62]  and  of  his  issue  ;  and  in  the  event  of  his  death  without 
issue,  of  Ambrose  Eyles,  a  nephew  of  William  Eyles,  it  was  agreed  between  the 
mortgagors,  the  mortgagee,  and  the  trustees,  but,  without  the  knowledge  of  Eyles, 
that  such  tortious  remainder,  or  reversion  in  fee,  should  be  conveyed  to  Eyles. 
Accordingly,  a  draft  of  another  indenture  of  release,  (to  which  Eyles  was  made  a 
party)  was,  some  time  in  1816,  and  previous  to  the  30th  of  April,  in  that  year, 
prepared,  but  never  executed,  or  ingrossed.  It  purpoited  to  be  intended  to  be 
indorsed  on  the  indentures  of  December,  1812,  and  thereby  J.  L.  Bythesea,  and  the 
trustees,  according  to  their  respective  estates,  granted  all  that  the  remainder,  or 
reversion  in  fee,  expectant  on  the  decease  of  the  survivor  of  Charles  and  Mary 
Bythesea,  and  the  failure  of  issue  of  the  marriage,  of,  and  in  the  hereditaments,  &c., 
and  the  lease,  &c.  unto  William  Eyles,  his  heirs,  and  assigns,  for  ever.  By  a  certain 
other  indenture,  dated  the  30th  April,  1816,  executed  by  William  Eyles  only,  but 
purporting  to  be  made  between  William  Eyles,  of  the  first  part ;  Charles,  and  Mary 
i-iythesea,  of  the  second  part ;  and  Edward  Frowd  of  the  third  part,  reciting,  that 
Charles,  and  Mary  Bythesea,  having  no  children,  were  desirous  that  the  remainder, 
or  reversion,  in  fee,  immediately  expectant  on  the  decease  of  the  survivor  of  them, 
and  the  failure  of  issue,  should  be  limited  to  the  uses  thereinafter  expressed  ;  and,  it 
being  apprehended,  that  the  said  desire  could  not  be  fully  accomplished  without  the 
aid  of  William  Eyles  ;  William  Eyles,  at  the  request  of  Charles  and  Mary  Bythesea, 
granted,  and  released,  unto  Edward  Frowd,  and  his  heirs,  all  that  his  remainder,  or 
reversion  in  fee,  either  by  way  of  resulting  use,  or  otherwise  howsoever,  under  said 
settlement,  or  any  other  indenture,  or  assurance  whatsoever,  to  the  uses  thereinafter 
mentioned.  And  for  extinguishing  all  contingent  remainders  of  them,  or  either  of 
them  ;  and  for  the  more  effectually  carrying  their  said  recited  desire  into  effect,  the 
said  Charles  Bythesea,  with  the  consent,  &c.  of  [63]  the  said  Mary,  covenanted  with 
Edward  Frowd,  that  they  the  said  Charles  and  Mary,  should  levy  unto  .said  E.  Frowd, 
and  his  heirs,  a  fine  sur  conuzance  de  droit  tantum,"of  all  that  remainder,  or  reversion 
in  fee,  immediately  expectant  on  the  decease  of  the  survivor  of  said  Charles  and  Mary, 
and  the  failure  of  issue.  And  the  grant,  and  the  fine  were  to  enure  to  the  uses 
following :— viz.  to  such  uses  as  Charles  and  Mary  should  jointly  appoint,  and  in 
default  of  .such  appointment,  &e.,  to  the  use  of  A.  E.  Davies,  (then  an  infant,  the  only 
child  of  William  Davies,  deceased,  by  Anne,  his  wife,  also  deceased,  who  was  a 
daughter  of  said  William  Eyles,)  and  his  assigns,  for  life,  without  waste;  with 
remainder  to  the  use  of  Edward  Frowd,  his  heirs,  and  assigns,  in  trust  to  preserve  the 
contingent  uses  and  estates,  thereinafter  limited  ;  with  remainder  to  the  use  of  such 
one  or  more  of  the  children  of  said  A  E.  Davies,  as  he  should  appoint ;  with  remainder 
to  the  use  of  all  the  children  of  said  A.  E.  Davies,  lawfully  begotten,  their  heirs  and 
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assigns  for  ever,  in  equal  shares,  as  tenants  in  common,  &c. ;  provided  that,  on  failure 
of  the  limitations  mentioned,  the  said  messuage,  &e.  should  remain  to  such  uses  as 
William  Eyles  should  appoint ;  with  remainder  to  the  use  of  Ambrose  Eyles,  his  heirs 
and  assigns  for  ever.  A  tine,  sur  conuzance  de  droit  tantum,  was  levied  in  Easter 
Term,  56  Geo.  III.,  to  said  Edward  Frowd,  by  said  Charles  and  Mary  Bythesea,  of  the 
hereditaments  aforesaid. 

Mary  Bythesea  died  in  1816,  without  ever  having  had  any  child  by  said  C.  Bythesea, 
leaving  said  C.  B\'thesea ;  said  William  Eyles,  her  father  ;  said  A.  E.  Davies,  her  heir 
at  law  ;  and  said  Ambrose  Eyles,  surviving  her.  Charles  Bythesea  afterwards  died, 
having  first  made  his  will,  dated  the  3rd  October,  1819,  whereby  he  devised  his 
(supposed)  estate  in  fee  in  the  hereditaments  in  question  on  trust  to  be  sold.  This 
bill  was  filed  by  A.  E.  Davies,  a  devisee,  [64]  and  two  other  devisees,  or  legatees,  for 
the  purpose  of  establishing  the  will,  and  carrying  the  trusts  thereof  into  execution. 
By  the  decree  made  on  the  hearing  of  the  cause,  it  was  ordered  that  the  estate  should 
be  forthwith  sold,  with  the  approbation  of  Master  Spranger,  with  the  other  usual 
directions.  The  estate  was  accordingly  sold  before  the  said  Master,  for  3.5001.  But, 
upon  the  investigation  of  the  title,  it  having  appeared  doubtful,  whether  the  testator 
had  any  thing  more  than  a  life  esUite  in  the  property  sold,  and  whether,  upon  the 
decease  of  W.  Eyles,  a  right  of  entry  had  not  come  to  the  plaintiff,  A.  E.  Davies,  his 
heir  at  law  ;  the  purchaser  moved  for  a  reference  of  the  title  to  the  Master ;  and  on 
the  4th  February,  1823,  the  Court,  by  its  order,  referred  it  to  the  said  Master,  to 
inquire  and  report  what  estate  Charles  Bythesea  had  in  the  hereditaments  therein 
mentioned,  under,  and  by  virtue  of,  the  indentures  of  lease,  and  release,  dated  14th 
and  15th  February,  1803,  at  the  time  of  making  his  will,  and  in  the  events  which  had 
happened,  regard  being  had  to  the  tine  levied  hy  the  said  testator,  and  Mary,  his  wife, 
in  Easter  Term,  56  Geo.  III.,  and  to  the  deeds,  if  any,  which  were  prepared  and 
ingrossed  at  the  time. 

The  Master,  after  having  stated  the  several  instruments,  or  conveyances,  according 
to  their  tenor,  or  effect,  and  the  proceedings  which  had  taken  place,  reported,  that 
Charles  Bythesea  had  only  a  life  estate  in  the  said  hereditaments,  under  the  indentures 
of  February,  1803,  and  in  the  events  which  had  happened,  regard  being  had  to  the 
.said  tine  of  Kaster,  -tG  Geo.  III.,  and  to  the  aforesaid  draft  of  an  indenture  of  release, 
prepared  in  181(5,  but  never  ingrossed,  and  to  the  said  indenture  of  30th  April,  1816, 
executed  by  said  W.  Eyles  only.  To  this  report,  the  defendants,  Bush  and  Sergeant, 
the  devisees  in  trust  of  the  premises,  filed  the  following  exception: — "for  that  the 
•said  Master  hath,  in  and  by  his  said  report,  found  that  the  said  [65]  Charles  Bythesea 
had  only  a  life  estate  in  the  hereditaments  therein  mentioned,  &c.,"  (pursuing  the 
terms  of  the  report),  "  whereas  the  said  Master  ought  to  have  found  that  the  said 
Charles  Bythesea  had  an  estate  in  fee  simple  in  the  said  hereditaments,  under,  and 
by  virtue  of,  the  said  indentures  of  lease,  and  release,  dated  the  14th  and  15th 
February,  1803,  at  the  time  of  making  his  said  will,  and  in  the  events  which  have 
happened." 

The  exception  was  argued  in  last  Hilary  and  Easter  Terms. 

Jervis  and  Sirapkinson  for  the  devisees  in  trust,  in  support  of  the  exception. 

The  first  question  is  upon  the  operation  of  the  fine  come  ceo,  &c.  It  did  not 
operate  by  way  of  divesting,  or  forfeiture.  It  had  no  other  effect  than  that  stipulated 
by  the  mortgage  deed,  which  led  its  uses,  and  which  merely  purported  to  convey  to 
the  mortgagee,  as  a  security  for  the  loan,  all  the  interests  which  the  husband  and 
wife  had  in  the  premises  ;  and  did  not  profess  to  convey  the  fee.  It  expressly  reserved 
the  uses  limited  by  the  settlement  in  favour  of  the  chilflren  ;  and  the  intention  of  the 
parties  is  app.irent  on  it,  to  transfer  that  estate  only,  which  they  legally  could.  Prima 
facie,  a  fine,  it  is  true,  does  import  a  conveyance  of  an  absolute  estate  in  fee  ;  but  this, 
its  general  ettect,  would  incontrovertibly  be  counteracted,  and  qualified  by  any  special 
declaration  of  uses  inserted  in  the  concord.  That  is  established  by  Hun/  v.  Bovrne 
(1  Salk.  339),  in  the  fourt  resolution  of  which  it  was  laid  down,  "  that  a  fine  sur 
conuzance  de  droit  come  ceo,  &c.  generally  implies  a  fee  simple  ;  but  it  is  only  by 
implication,  and,  therefore,  there  is  no  repugnancy  to  limit  an  estate  for  life  to  the 
conuzee  ;  for  the  precedent  donation,  or  feotfment,  which  is  supposed,  might  be  for 
life  only,  or  in  t  il,  and  the  general  intendment  [66]  of  the  conuzance  may  be  qualified 
by  an  express  limitation."  Co.  •2d  Bead  on  Fines  (Co.  Law  Tracts,  231),  is  to  the 
same  effect. 
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That  being  so,  the  question  comes  to  this,  whether  the  declaration  of  these  parties 
aliunde  shall  be  of  the  same  force  in  moulding  and  controlling  the  legal  and  proper 
force  of  the  tine,  as  if  it  had  been  expressed  in  the  concord.  That  it  shall,  there  are 
several  authorities;  I'lMenham  v.  IJimcomhe  (2  Dyer,  157  b.).  Lord  Orotnwcl's  case,  third 
resolution  (2  Kep.  72  b.  73  a.;  and  see  ib.  74  b.  75  a.),  Anovynum.s  (Skinner,  238), 
Earl  of  Leicester's  case  (1  Ventr.  278),  Herring  v.  Brmvn  (ib.  368.  t'arth.  22,  S.  C). 
In  these  cases,  the  fine  come  ceo,  i^'c,  and  the  deed,  precedent,  or  subsequent,  declaring 
its  uses,  were  held  to  constitute  one  joint  assurance,  the  construction  of  which  was  to 
be  governed  by  the  intention.  In  the  recent  case  of  I'he  Earl  of  Jersey  v.  Deane 
(5  B.  and  Aid.  569),  if  the  fines  levied  in  pursuance  of  the  deed  had  been  held  to  have 
the  strict  effect  of  fines  come  ceo,  &c.,  they  would  have  destroyed  the  power  contained 
in  the  settlement ;  but  it  was  held  not  to  have  been  destroyed,  or  suspended.  In  the 
case  at  bar,  therefore,  the  fine  come  ceo,  &c.,  and  the  deed  to  lead  its  uses,  are  to  be 
taken  together  as  one  and  the  same  assurance,  to  be  construed  by  the  clear  intent  of 
the  deed  ;  for  if,  in  the  cases  of  rents,  conditions,  and  powers,  the  Court  will  allow, 
as  it  does,  the  intent  of  the  parties  to  prevail  over  the  simple  and  unexplained  opera- 
tion of  the  tine,  there  is  no  reason  why  they  should  not  allow  the  same  in  the  case 
of  contingent  remainders.  Assuming  that  consequence,  the  fine,  coupled  with  the 
deed,  would  pass  the  estates  for  life  of  the  husband  and  wife,  not  distui'bing  the 
30ntingent  remainder  to  the  children  ;  and  would  operate  on  the  subsequent  contingent 
remainder  in  fee  to  the  survivor  of  the  conuzors,  by  way  of  estoppel  only  :  and  it 
follows  that  it  would  work  no  for-[67]-feiture.  Fick  v.  Edwards  (3  P.  Will.  372). 
Bradstock  v.  Scovell  (Cro.  Car.  434,  435),  ll'eale  v.  Lower  (Pollexf.  54),  Co.  Litt.  352  a. 
Co.  21st  Kead  on  Fines  (Co.  Law  Tracts,  273).  In  the  last  work  it  is  said,  that 
"  estoppel  is  reciprocal  of  both  sides  ;  for  he  that  shall  not  be  concluded  by  a  record, 
or  other  matter  of  estoppel,  shall  not  conclude  another  by  it."  Accordingly,  the  tine 
operated  by  way  of  estoppel  merely  as  between  parties,  and  privies,  but  as  against 
strangers,  it  had  no  effect.  Consequently,  the  mortgagee  was  in  this  situation  ;  he 
had  the  estates  for  the  life  of  the  husband,  and  for  the  life  of  the  wife  ;  and,  as 
against  them,  and  persons  claiming  under  them  only,  the  contingent  remainder  in 
fee,  by  virtue  of  the  estoppel.  Then  the  life  estates,  and  the  contingent  remainder 
in  fee,  were  revested  in  the  mortgagors,  and  restored  by  the  re-conveyance  of  the 
mortgagee  to  the  trustees  in  the  marriage  settlement,  to  the  uses  of  that  settlement, 
in  December,  18 i  2.  (The  counsel  weie  then  about  to  comment  on  the  draft  of 
the  indenture  of  release,  which  had  been  prepared  in  1816,  but  not  executed,  as 
evidencing  the  then  design  of  the  parties  ;  but  the  counsel  for  the  report  objected  that 
it  was  not  evidence ;  and  the  Court  intimated  that  it  ought  to  be  left  entirely  out  of 
consideration.) 

According  to  the  view  which  has  been  taken  of  the  case,  the  indenture  of  the 
30th  April,  1816,  does  not  affect  the  question.  It  was  executed  by  liyles,  the  original 
settlor,  alone,  who  thereby  granted  to  one  Frowd,  all  his  reversionary  interest  in  the 
premises  upon  certain  trusts :  and  in  pui'suance  of  an  agreement  therein,  the  husband 
and  wife,  shortly  after,  levied  a  fine  snr  conuzance  de  droit  tantum,  to  Frowd,  of 
their  contingent  remainder  in  fee.  The  species  of  fine  "only  conveys  all  the  I'ight 
which  the  conuzor  has,  and  no  more;"  Cruise  on  Fines  (35,  3d  edit.).  The  [68] 
second  fine,  then,  only  transferring  to  the  coiuizee,  what  interest  the  conuzors  might 
lawfully  transfer,  as  a  necessary  consequence,  caused  no  forfeiture,  or  destruction 
of  estate. 

There  was  no  declaration  of  uses  with  reference  to  that  fine,  for  by  the  statute  of 
frauds  (29,  c.  2,  c.  3),  a  declaration  of  the  uses  of  a  fine  must  be  in  writing,  and  signed 
by  the  paity  ;  but  the  preceding  draft  of  indenture,  declaring  those  uses,  was  not 
executed  by  any  of  the  parties,  and  was  therefore  void.  The  effect  was,  that  the  uses 
resulted  to  the  conuzors,  and  they  were  in  of  their  old  estate.  Being  so  in,  Mary 
Bythesea  died  without  any  child,  or  without  having  had  any,  and  the  contingent 
remainder  in  fee  vested  in  Charles  Bythesea.  He,  therefore,  had  an  estate  in  fee  in 
the  hereditaments,  at  the  time  of  making  his  will.  But,  secondly,  supposing  that  the 
first  fine  had  a  divesting  operation  ;  the  mortgagee  would  have  thereby  acquired  an 
estate  for  life,  with  a  tortious  remainder  in  fee ;  and  the  reversion  in  the  settlor  would 
have  been  divested  and  turned  to  a  right.  Then  by  the  re-conveyance,  the  tortious 
estate  in  fee  would  have  been  conveyed  by  the  mortgagee  to  the  releasees  to  uses, 
who  were  also  the  trustees  in  the  marriage  settlement,  upon  the  same  trusts  as  those 
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of  that  settlement ;  but  these  trusts  would  have  been  tortious,  leaving  the  reversion 
of  the  original  settlor  still  divested,  and  put  to  a  right.  By  the  deed  of  April,  1816, 
Eyles,  the  original  settlor,  granted  and  released  to  Frowd  and  his  heirs,  all  his 
remainder,  or  reversion  in  fee  whatsoever.  But  if  this  estate  of  Eyles  were  then  divested 
and  put  to  a  right,  the  right  was  clearly  that  kind  of  interest  which  could  not  be 
conveyed  by  deed.  A  right  of  entry  is  not  grantable.  That  was  admitted  in  Goodriglit 
V.  Forester  (I  Taunt.  578),  and  it  was  contended,  that  it  was  not  devisable.  If  that 
conveyance  had  been  made  to  the  husband  for  a  moment,  it  would  have  operated  to 
him  as  a  release  of  the  right,  Litt.  s.  467 ;  but  it  [69]  having  been  made  to  Frowd,  a 
stranger,  it  cannot  be  contended,  that  it  operated,  either  as  a  release,  or  an  extinguish- 
ment of  the  right.  Eyles,  therefore,  still  had  the  right  of  entry,  but  could  he,  in  the 
face  of  that  deed,  be  heard  to  say,  that  it  did  not  pass  all  his  interest?  If  the  estoppel 
works  in  the  one  case,  must  it  not  work  in  the  other  also  ?  Eyles  was  estopped  by 
his  own  deed ;  and  if  it  estopped  him,  it  must  estop  his  heirs  also.  Therefore,  in  any 
view  of  the  case,  the  Master  was  mistaken ;  and  ought  to  have  found  that  Charles 
Bythesea  had  an  estate  in  fee,  at  the  time  of  making  his  will. 
Preston  for  the  purchaser,  in  support  of  the  report. 

The  report  is  right  in  its  terms.     It  is  a  settled  ma.xira  of  law,  that  if  persons 
having  bare  possibilities,  treat  them  as  existing  interests,  and  attempt  to  convey  them 
to  other  persons,  the  rights  are  not  transferred,  but  if  thei-e  is  matter  of  estoppel,  they 
are  extinguished.     In  Buckler's  case  (2d  Rep.  55  a.),  it  was  resolved,  that  a  tine  come  ceo, 
&c.,  levied  by  tenant  for  life,  to  tenant  at  will,  was  a  forfeiture,  and  that  he  who  had  the 
right  of  remainder,  might  enter  on  the  tenant  at  will,  and  purge  the  dissei.sin ;  and  it 
was  said  (ib.  56  a.),  "that  if  the  disseisee  levy  a  fine  to  a  stranger,  in  this  case  the 
disseisor  shall  retain  the  land  for  ever ;  for  the  disseisee,  against  his  own  fine,  cannot 
claim  the  land,  and  the  conuzee  cannot  enter;  for  the  right  which  the  conuzor  had, 
cannot  be   transferred   to   him ;  but  by  the   tine,  the   right  is  extinct,  whereof  the 
disseisor  shall  take  advantage."     In  the  present  case,  the  conuzors  of  the  first  fine  had 
life  estates  vested  in  them  in  succession,  with  a  contingent  remainder  to  the  survivor 
in  fee  ;  and  they  designed  and  professed  to  convey  to  the  conuzee  all  their  interests, 
vested,  and  contingent :  the  consequence  is,  that  they  extinguished  their  own  con- 
tingent rights,  and  they  did  not,  (indeed  could  not)  transfer  [70]  them  to  the  conuzee  ; 
but  they  enabled  the  reversioner  to  take  advantage  of  the  forfeiture  by  entry.     It  is 
a  novel  doctrine,  and  never  heard  of,  except  in  rick  v.  Edwards,  that  one  person  can 
convey  a  contingent  remainder  to  another.     A  contingent  remainder  to  a  survivor  of 
two  persons  is  not  a  releasable  interest.     It  may  be  barred  by  estoppel,  not  by  release. 
The  argument  in  support  of  the  exception,  rests  mainly  on  f^ick  v.  Edwards,  but  that 
case  has  never  been  followed  in  decision ;  it  has  been  questioned  from  time  to  time. 
It  proceeds  on  fallacies,  and  mistakes.     The  case  in  Cro.  Car., (a)  on  which    Lord 
Talbot  first  relied  for  his  opinion,  does  not  apply.     His   Lordship  afterwards  cited 
Weale  v.  Lower,  and  concluded  from  that  case,  that  the  fine  would  operate  to  pass  the 
contingent  remainder  in  fee  by  estoppel.     In  the  case  last  mentioned  there  was  a  con- 
tingent remainder  in  fee,  and   the  person   having  the   remainder,  levied  a  fine,  sur 
concessit  for  years  ;  and  that  circumstance  distinguishes  U'eale  v.  Lower  from  Vkk  v. 
Edwards.     As,  in  Jf'eah  v.  Lower,  the  conuzor  only  created  a  particular  estate,  the  fee, 
subsequently  accruing,  fed  the  estoppel,  and  then  the  commencing  estate  by  estoppel, 
became  an  estate  in  interest,  as  if  the  contingency  had  happened  before  the  fine  was 
levied.     Not  so  of  a  fine  importing  a  conveyance  in  fee.     A  man,  even  an  expectant 
heir,  not  having  a  fee,  cannot  convey  any.     This  reasoning  is  supported  by  the  3rd, 
4th,  and  5th  resolutions  in  IVeale  v.  Lower.     The  5th  is  the  most  material,  viz.  "  that 
if  the  fine  had  been  levied  by  Thomas  in  fee,  this  would  have  barred  the  estate  of  the 
heir,  destroyed  the  contingent  use,  and  have  operated  to  the  benefit  of  the  possession, 
as  the  tine  of  a  disseisee  to  a  stranger ;  but  being  only  for  years,  the  fee  is  vested,  and 
the  term  is  good,  being  drawn  out  of  the  fee."     But  then  it  is  objected,  that  this 
fine,  and  the  precedent  deed,  are  to  be  considered  as  one  assurance  ;  and  that  the  fine 
has  not  the  [71]  same  effect  as  if  it  were  distinct  and  separate.     The  cases  cited  to 
shew  this  are   not  in   point.     In   Lord   Cromwel's  case,  the  question  was,  whether  a 
condition  was  extinguished  by  a  fine,  and  in  FuttenJmm  v.  Duncomhe,  whether  a  I'ent 
and  condition  were  extinguished.     The  questions  in  The  Earl  of  Leicester's  case,  and  in 

(a)  Bradstock  v.  Scovell,  Cro.  Car.  434,  435. 
Ex.  Div.  IV.— 11* 
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llcrriiKj  V.  Brown,  related  to  a  power.  The  last  case  is  frequently  misunderstoorl,  and 
mis-stated  :  the  best  report  of  it  is  in  Carthew.  There  the  tenant  for  life  ingeniously 
levied  a  fine  to  the  remainder-man,  and  he  accepted  it,  and  the  Court  thought  that  the 
deed,  though  dated  subsequently  to  the  fine,  might  have  been  executed  contem- 
poraneously with  it ;  and  it  was  held  that  the  power  of  revocation  reserved  to  the 
tenant  for  life,  by  the  previous  settlement,  was  not  extinguished,  but  executed.  So 
in  Ferrers  and  Canvn  v.  Fermor  (Cro.  Jac.  G43),  a  fine,  recovery,  and  bargain  and  sale 
were  taken  as  parts  of  one  assurance,  and  had  only  one  eflfect,  which  was  in  favour  and 
support  of  the  intention  of  the  parties.  Tlie  Earl  of  Jersey  v.  Dcane,  has  not  the  least 
bearing  upon  this  case,  though  at  first  sight  it  seems  to  be  relevant.  It  is  true  that 
the  persons  who  levied  the  tines  there  had  the  contingent  remainders  :  but  they  had 
something  more ;  one  of  them,  the  Countess  of  Jersey,  had  the  vested  remainder  in 
fee  ;  and  the  solution  of  the  case  is,  that  there  was  for  this  reason,  not  any  divesting, 
but  the  seisin,  to  serve  the  new  uses,  was  in  full  activity.  Goodright  v.  Forrester  is  the 
leading  case  now,  and  all  the  authorities  are  collected  in  it. 

But  whatever  may  be  the  extent  of  the  authorities  on  the  qualifying  operation  of 
the  intention,  the  doctrine  does  not  apply  to  this  case,  The  intention  of  these 
mortgagors  was,  to  give  to  the  mortgagee  all  their  interest,  inclusive  of  the  contingent 
remamder  ;  and  he  would  have  been  greatly  surprised  to  have  been  told  he  had  not 
received  that  contingent  interest.  It  follows,  even  on  the  principles  of  [72]  those 
cases  which  are  governed  by  intention  ;  that  the  fine  operated  by  way  of  divesting, 
and  forfeiture  ;  and  passed  a  tortious  fee  simple.  The  effect  of  every  tortious  aliena- 
tion, is  to  pass  a  fee  simple  ;  if  there  be  a  divesting  to  any  extent,  it  must  be  to  the 
extent  of  the  entire  fee.  Now  there  cannot  be  a  good  seisin  under  the  intermediate 
estate,  when  the  whole  fee  is  divested.  There  are  many  cases  in  which  an  alienation 
by  fine,  will  be  a  forfeiture  without  a  divesting.  Those  cases  are  distinguished  in 
Com.  Dig.  tit.  "Forfeiture,"  (A.  3,  4).  Gallant's  case,  cited  in  Focus  v.  Salisbury 
(Hardr.  401,  402),  gives  a  solution  of  many  of  the  difficulties  on  this  head.  The  three 
last  propositions  under  letter  A.  3,  in  Com  Dig.  tit.  "Forfeiture,"  require  minute 
examination,  because  they  are  not  supported  by  authority.  For  the  first,  no  authority 
is  stated,  and  it  is  in  opposition  to  1  Leon.  126.  The  second,  viz.  "so"  it  will  be  no 
forfeiture,  "if  a  husband,  seised  in  right  of  his  wife  for  life,  levies  a  fine,  &c.,  to  the 
use  of  his  wife  during  her  life ; "  is  contradicted  by  the  case  quoted  as  an  authority 
from  1  Kol.  854,  1.  35,  and  the  authority  is  mis-stated.  But  if,  in  cases  similar  to  this, 
you  can  reject  the  use  as  a  use,  and  take  it  as  part  of  the  fine,  or  other  common  law 
grant,  (Jenkins  v.  Young  (Cro.  Cai'.  230),  Vin.  Abr.  tit.  "Grant,"  N.  1),  there  will  not 
be  any  forfeiture.  The  authority,  1  Kol.  854,  1.  40,  cited  for  the  third  proposition  is 
also  mi.s-stated. 

Taking  it  for  granted,  that  this  fine  did  divest,  what  was  the  consequence  1  The 
contingent  remainder  in  fee  was  extinguished  ;  ( IFeule  v.  Lower,  and  Buckler's  case,  are 
express  authorities  for  that),  and  if  extinguished,  it  never  could  be  revived ;  and  the 
conuzee  took  an  estate  in  fee-simple,  subject  to  the  right  of  other  persons  to  enter  on 
him.  The  trustees  to  support  contingent  remainders,  were  the  persons  whose  duty  it 
was  to  have  entered.  As  they  did  not  enter,  the  right  of  entry  came  to  [73]  Eyles, 
the  settlor,  who  might  have  entered  at  the  death  of  the  husband  and  wife ;  and  that 
right  has  now  descended  on  his  heir  at  law,  the  first  named  plaintiff. 

Then  the  re-conveyance  is  resorted  to  in  aid  of  the  title.  Now  it  is  a  principle  of 
law,  that  no  man  can  grant  more  than  he  has,  in  point  of  estate ;  and  according  to 
that  principle,  the  mortgagee  could  not  give  a  better  title  than  he  had  received.  He 
had  an  estate  in  fee  liable  to  be  defeated  hy  entry  ;  and  he  made  a  re-conveyance  to 
the  trustees  of  the  original  settlement.  By  this  arrangement,  the  parties  endeavoured 
to  revive  the  uses  of  that  settlement :  but  the  title  which  he  conveyed,  was  the  title 
which  was  in  himself.  He  conveyed  the  tortious  fee  simple,  but  he  said  nothing  of 
the  resulting  reversion  in  fee  ;  and  as  that  had  been  divested,  and  put  to  a  right,  the 
reversioner  ought  to  have  been  a  party  to  any  conveyance  designed  to  re-establish  the 
original  title  under  the  uses  of  the  settlement.  As  against  the  mortgagee  and  his  heirs, 
new  contingent  remainders  in  fee  were  created ;  and  as  against  him  and  them,  the  will 
of  this  testator  will  be  good  ;  but  not  as  against  Mr.  Eyles,  and  his  heirs.  Here  an 
important  and  difficult  question  arises  on  the  doctrine  of  remitter.  Were  the  trustees, 
by  the  re-conveyance,  remitted  to  their  old  estate  '\  If  the  matter  were  res  Integra, 
the  law  would  say  that  they  were  remitted  to  their  old  estate,  with  the  exception  of 
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the  contingent  remainders.  If  they  were  remitted  for  life,  there  would  necessarily 
have  been  a  i-emitter  for  the  whole  fee  simple.  The  remitter  would  be  complete  as 
to  the  whole  fee,  except  the  contingent  remainders  ;  but  thes  latter  having  been 
extinguished,  could  not  be  set  up  again,  because  the  law  never  remits  to  that  which 
is  extinguished.  If  that  conclusion  be  correct,  and  it  is  assumed  to  be  correct,  the 
title  would  stand  thus  upon  the  re-conveyance :  the  husband  and  wife,  and  the 
trustees,  would  have  back  their  life  estates  by  remitter,  and  all  the  other  [74] 
remainders  would  depend  for  eflect  on  the  title,  the  defective  and  defeasible  title  of 
the  grantor.  In  Viner's  Abr.  tit.  "  Remitter,"  E.  pi.  2,  it  is  stated,  that  "  if  lessee  for 
life,  the  remainder  foi'  life  are,  and  he  in  remainder  disseises  the  lessee,  and  then  the 
lessee  dies,  he  in  remainder  shall  be  remitted  to  his  estate,  and  the  reversion  in  lessor, 
19  H.  6,  22."  That  case  must,  in  point  of  principle,  govern  the  present.  Litt.  sec.  693, 
and  Gilbert's  Tenures,  120,  121,  also  bear  on  this  doctrine.  The  tine  sur  conuzance 
de  droit  tantum,  is  not  properly  before  the  Court,  if  it  were,  I  would  contend  that  it 
extinguished  the  contingent  remainders,  as  effectually  as  if  it  were  a  fine  come  ceo,  &c. 
With  respect  to  the  indenture  of  April,  1816,  executed  by  Mr.  Eyles  only — it  is  said, 
that  he  could  not  grant  away  a  mere  right  of  entry,  but  that  he  was  estopped  from 
claiming  any  interest  by  that  deed.  That  which  was  done  by  Mr.  Eyles,  on  that 
occasion,  was  done  in  the  confidence  that  Mr.  and  Mrs.  Bythesea  were  concurring  with 
him  in  a  lawful  and  rightfnl  act :  they  were  the  principal  and  moving  parties,  and  he 
was  only  an  instrument  in  their  hands  ;  and  the  Court  will  not  say  that  he  is  con- 
cluded by  an  act  done  at  their  instance,  and  under  an  imposition  on  him  ;  nor  sutler 
them  to  make  their  own  title  good  by  their  own  wrong.  On  the  point  of  estoppel, 
the  doctrine  advanced  in  argument  in  Helps  v.  Hereford  (2  B.  &  Aid.  242)  may  seem  to 
be  in  opposition  to  some  of  my  cases ;  but  it  is  in  fact  perfectly  consistent  with  them 
all.  In  that  case  the  fee  acquired  by  a  subsequently  accruing  title,  supported  the 
estoppel,  and  gave  effect  to  all  the  uses.  The  circumstances  are  perfectly  distinct 
from  those  in  the  present  case,  for  in  this  case  the  contingent  fee  was,  by  a  previous 
act,  extinguished,  and  nothing  left  to  feed  the  estoppel. 

Farrer,  for  the  heir  at  law,  premising  that  he  should  not  [75]  be  warranted  by  his 
instructions  in  arguing  the  case  at  any  length,  submitted  that  the  intention  of  the 
conuzors  of  the  Hue  come  ceo,  &c.,  as  expressed  in  the  deed  to  lead  its  uses,  was  to  pass 
the  fee  simple  to  the  mortgagee ;  and  that,  therefore,  the  argument  founded  on  their 
supposed  intention,  as  controlling  the  divesting  operation  of  that  tine,  failed  ;  that  an 
inspection  of  the  deed  and  its  provisions  would  shew  they  meant  to  convey  the  fee 
absolutely,  without  preserving  the  contingent  remainder  to  the  issue,  the  contingency 
of  their  having  any  being  then  so  remote,  as  not  to  be  taken  into  account.  He  con- 
tended, consequently,  that  the  fine  extinguished  all  the  contingent  remainders  ;  and 
that  the  indenture  executed  by  Eyles,  in  April,  1816,  was  merely  void,  and  therefore 
could  not  estop  him,  nor  his  heir  at  law,  from  insisting  on  his  right  of  entry,  on  the 
death  of  the  husband  and  wife. 

May  14th.— Jervis,  in  reply.  1st.  The  deed  to  lead  the  uses  of  the  fine  come  ceo, 
&c ,  and  the  fine  operated  as  only  one  conveyance,  and  the  intention  of  the  conuzors, 
being  plainly',  and  clearly  expressed  in  the  deed,  to  pass  such  estate  only  as  they  law- 
fully could  convey  ;  in  consequence,  the  fine  could  have  no  more  divesting,  or  extin- 
guishing effect,  than  if  the  declaration  of  intention  had  made  a  part  of  the  concord, 
in  which  case  it  would  incontestably  prevail.  2nd.  But  supposing  the  tine  had  a 
divesting  effect,  and  determined  the  life  estates  of  the  husband  and  wife,  it  at  the 
same  time  operated  to  advance  and  accelerate  the  estate  pur  autre  vie,  of  the  trustees 
to  support  contingent  remainders,  and  that  estate  being  so  advanced,  and  accelerated, 
would  be  sufficient  to  preserve,  and  did  preserve  all  the  contingent  remainders  limited  by 
the  deed.  The  estate  limited  to  the  trustees  by  the  settlement,  was  in  the  strict  legal 
terms,  and  was  executed  by  the  statute,  and  vested  immediately.  That  point  was 
determined  in  the  House  of  Lords,  in  I'arkhiirst  v.  Srrdth  (Willes,  327,  and  see  331, 
337).  On  the  forfeiture  therefore  (according  to  this  supposi-[76J-tion)  taking  place, 
they  became  seised  of  an  estate  for  the  life  of  the  first  tenant  for  life,  and  that  sup- 
ported all  the  contingent  remainders,  and  an  entry  on  their  part  was  quite  unnecessary. 
Farkhurd  v.  Smith  is  also  a  strong  authority  to  shew  that  the  construction  of  deeds 
ought  to  follow  the  apparent  intent  of  the  parties,  as  closely  as  the  rules  of  law  will 
permit.  3rd.  Admitting  that  the  fine  did  operate  by  way  of  forfeiture,  and  extinguish- 
ment, and  that  the  trustees  were  bound  to  enter ;  still,  the  re-conveyance  executed 
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by  the  mortgagee  to  the  trustees,  cured  all  the  mischief  which  had  been  done,  remitted 
the  trustees,  and  re-established  all  the  estates  limited  by  the  orginal  settlement.  It 
is  not  true  that  Fick  v.  Edwards  has  never  been  acted  on.  Although  Lord  Talbot  was 
mistaken  in  supposing  that  the  fee  was  in  abeyance,  in  other  respects  the  case  has 
been  admitted  as  law  :  Fearne's  Cont.  Rem.  (3-56,  357,  7  ed.),  Mr.  Butler's  note  to 
Co.  Litt.  191  a.  n.  l.(*)  4th.  If  Eyles's  resulting  rever.sion  were  divested  by  the  fine, 
and  put  to  a  right,  and  he  were  a  necessary  paity  to  some  conveyance,  in  order  to 
cure  the  mischief,  the  indenture  of  April,  1816,  mentioned  in  the  Master's  report, 
executed  by  himself  only,  is  such  a  convej'ance,  and  estops  him,  and  his  heir,  from 
saying  that  he  had  any  estate  in  the  premises.  5th.  The  fine  sur  conuzance  de  droit 
tantum,  would  only  operate  to  pass  the  legal  estates  then  in  the  conuzors ;  and  would 
only  bar  their  claims  by  conclusion,  till  the  happening  of  the  event,  which  would  vest 
the  fee  absolutely  in  the  survivor,  and  that  event  happened  by  the  death  of  the  wife. 

Preston  distinguished  Farkhurst  v.  Smith,  (not  stated  in  the  original  argument) 
from  the  case  at  bar,  by  this  circumstance,  that  in  that  case  the  persons  who  levied  the 
fine  had  only  a  chattel  interest ;  viz.  an  estate  for  ninety-nine  years,  determinable 
with  the  life  of  the  father ;  and  the  fine  might  have  been  avoided  by  a  plea  of  partes 
finis  [77]  nihil  habuerunt;  so  that  there  was  not  any  occasion  for  the  trustees  to  pre- 
serve contingent  remainders  to  enter;  but  here  the  conuzois  of  the  fine  had  a  vested 
estate  for  life.  He  also  said  that  Mr.  Butler  was  now  satisfied,  that  the  doctrine  of 
Lord  Talbot,  in  Vick  v.  Edwards,  was  not  to  be  supported  on  principle,  or  authoiity ; 
and  he  cited  Roe  dem.  Perry  v.  Jones  (1  H.  Bl.  30.  3  T.  R  88),  to  shew  the  difierence 
between  contingent  rights,  which  were  interests,  and  contingent  rights,  which  were 
mere  possibilities ;  the  former  might  be  released,  the  latter  could  be  bound  only  by 
estoppel. 

Cur.  adv.  vult. 

January  24th,  1825.- — The  Lord  Chief  Baron  now  delivered  the  unanimous 
opinion  of  the  Court. 

Lord  Chief  Baron.  In  this  case,  which  was  argued  a  considerable  time  ago,  I 
will  observe,  on  setting  out,  that  my  brother  Graham,  although  he  is  not  now  present, 
concurs  in  opinion  with  us. 

This  is  an  exception  to  the  Master's  report.  The  report  was  made  in  obedience 
to  an  order,  dated  February  4th,  1 823,  by  which  the  Master  was  directed  to  inquire 
and  report  what  estate  one  Charles  Bythesea  had  in  the  hereditaments  in  question, 
by  virtue  of  certain  indentures  of  lease,  and  release,  dated  the  14th  and  15th  days 
of  February,  1803,  at  the  time  of  making  his  will,  and  in  the  events  which  have 
happened,  having  regard  to  certain  proceedings,  which  I  need  not  mention  now, 
because  they  will  be  adverted  to  afterwards,  in  the  course  of  the  opinion  which  the 
Court  is  about  to  give. 

The  Master  states  in  his  report,  that  by  indentures  of  lease,  and  release,  and  settle- 
ment, bearing  date,  respectively,  the  14th  and  15th  days  of  February,  1803,  the 
re-[78]-lease  and  settlement  being  made  between  \\  illiani  Eyles  and  Mary  Eyles, 
spinster,  daughter  of  the  said  William  Eyles  and  Mary  Eyles,  of  the  first  part; 
Charles  Bythesea,  of  the  second  part ;  and  Thomas  Bruges  and  Edmund  Bythesea,  of 
the  third  part ;  reciting,  amongst  other  things,  an  intended  marriage  between  Charles 
Bythesea  and  Mary  Eyles,  and  that  William  Eyles  then  stood  seized  in  his  demesne 
as  of  fee,  of,  and  in,  the  messuage,  &c.,  thereinafter  described,  and  also  reciting,  that 
in  consideration  of  the  intended  marriage,  it  had  been  agreed  between  the  parties 
thereunto,  that  Eyles  should  convey,  settle,  and  assure  the  messuage,  and  other 
premises,  to,  and  for  the  use  and  benefit  of,  Charles  Bythesea,  and  Mary  Eyles,  and 
the  issue  of  the  intended  marriage,  in  such  manner  as  is  thereinafter  limited  :  it  is 
witnessed  that  these  premises  are  conveyed  to  these  trustees,  in  trust  for  William 
Eyles,  the  settlor,  until  the  solemnization  of  the  marriage,  and  then  to  the  use  of 
Charles  Bythesea  and  his  assigns,  for  life,  without  waste  ;  remainder  to  the  use  of 
Bruges,  and  Edmund  Bythesea,  and  their  heirs,  during  the  life  of  the  said  Charles 
Bythesea,  on  trust  to  preserve  the  contingent  remainders,  in  all  the  usual  forms  of 
expression,  commonly  used  by  conveyancers,  which  are,  on  trust  to  preserve  the  con- 
tingent uses  and  estates  thereinafter  limited  ;  and,  for  that  purpose,  to  make  entries, 
and  bring  actions,  as  occasion  shall  require,  but  nevertheless,  to  permit  and  suffer  the 

(*)  Doubts  seem  to  be  thrown  upon  the  authority  of  the  ease  in  those  two  works. 
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said  Charles  Bythesea,  and  his  assigns  during  his  life,  to  receive  and  take  the  rents, 
issues,  and  profits  of  the  said  premises,  for  his  and  their  own  use  and  benefit.  And 
then,  after  that  estate,  for  the  use  of  Mary  Eyles,  the  intended  wife,  for  her  life,  with 
the  usually  added  limitations  to  the  trustees  to  preserve  contingent  remainders,  in  all 
the  usual  terms  :  and  then  there  is  a  limitation  to  such  uses,  in  favour  of  the  child  or 
children  of  the  body  of  the  said  Mary  Eyles  by  the  said  Charles  Bythesea  to  be 
begotten,  as  is  therein  particularly  mentioned  ;  (I  do  not  think  it  necessary  to  detail 
them,)  with  reniain-[79]-der  to  the  use  of  the  survivor  of  them,  the  said  Charles 
Bythesea  and  Mary  Eyles,  and  of  the  heirs  and  assigns  of  such  survivor  for  ever. 
Some  years  elapsed,  and  there  was  no  issue  of  this  m.uriage  ;  and  then  these  two 
persons  having  occasion  to  borrow  a  sum  of  60001.,  of  a  person  of  the  name  of  John 
Lewis  Bythesea,  Charles  Bythesea  gave  him  a  bond  for  that  purpose ;  and  in  order  to 
secure  the  re-pay raent  of  that  money,  they,  by  indentures  of  lease  and  release,  dated 
the  2nd  and  3rd  November,  1810,  (the  release  being  made  between  Charles  Bythesea 
and  Mary  his  wife,  of  the  one  part,  and  the  Rev.  John  Lewis  Bythesea,  the  mort- 
gagee, of  the  other  part,  reciting  the  first  indentures,  and  that  there  was  no  issue  of 
this  marriage,  and  that  the  two  first  parties  had  occasion  for  the  sum  of  60001.,  and 
that  he  the  said  Charles  Bythesea  had  by  his  bond,  in  the  penal  sum  of  12,0001., 
secured  the  said  60001.,  and  that  they  had  agreed  to  make  this  security  to  guarantee 
that  sum,)  did  thereby  grant  these  premises  to  hold  to  the  use  of  the  said  John  Lewis 
Bythesea,  his  heirs  and  assigns  for  ever,  but  subject  nevertheless,  and  without  pre- 
judice, to  the  several  uses,  estates,  or  interests  which  in,  and  by,  the  said  settlement 
were  limited  of  and  concerning  the  said  messuage,  &c.,  for  the  benefit  nf  the  child  or 
children,  or  issue  of  the  body  of  Mary  Bythesea,  by  the  said  Charles  Bythesea,  her 
husband,  and  which,  on  the  decease  of  the  survivor  of  them,  the  said  Charles 
Bythesea,  and  Mary  his  wife,  should  be  subsisting,  or  capable  of  taking  effect ;  and 
also  subject  to  the  proviso,  or  condition  for  redemption  of  the  said  premises  therein- 
after contained.  And  by  this  indenture  of  release  it  was  covenanted  by  the  said 
Charles  Bythesea,  and  Mary  his  wife,  that  they  would  levy  a  fine  sur  conuzance  de 
droit  come  ceo  of  the  said  premises,  which  fine,  when  levied,  was  to  enure  to  the  use 
of  the  said  John  Lewis  Bythesea,  his  heirs  and  assigns,  during  the  lives  of  the  said 
Charles  Bythesea,  and  Mary  his  wife,  and  the  life  of  the  survivor,  remainder  to  and 
for  the  several  uses,  [80]  estates,  or  interests,  which  in  and  by  the  said  recited 
indenture  of  settlement  (that  is  the  settlement  of  1803)  were  limited  of  the  .said 
premises  for  the  benefit  of  the  child  or  children,  or  issue  of  the  body  of  the  said  Mary 
Bythesea  by  the  said  Charles  Bythesea,  her  husband,  and  which,  on  the  decease  of  the 
surA^ivor  of  them,  the  said  Charles  Bythesea,  and  Mary  his  wife,  should  be  subsisting, 
or  capable  of  taking  effect.  Then  the  fine  was  to  be  to  the  end,  that  all  and  every 
such  uses,  estates,  or  interests,  as  last  aforesaid,  might  be  corroborated,  strengthened, 
and  confirmed  by  the  indenture  now  in  recital,  and  by  such  fine  or  fines  aforesaid  ;  and 
subject  to  the  several  uses,  estates,  or  interests,  so  by  the  said  now  reciting  indenture 
to  be  corroborated,  strengthened,  and  confirmed  ;  and  as,  and  when  the  same  should 
respectively  end  and  determine,  said  fine,  or  fines,  and  all  such  further  assurances  as 
aforesaid,  should  operate  and  enure  to  the  use  of  the  said  John  Lewis  Bythesea,  his 
heirs  and  assigns  for  ever,  subject  only  to  the  proviso  for  redemption  of  the  said 
premises  thereinafter  contained,  that  is  to  say,  to  a  proviso  for  redemption  and 
re-conveyance  of  the  said  premises,  on  payment  by  the  said  Charles  Bythesea,  his 
heirs,  executors,  &c.,  unto  the  said  John  Lewis  Bythesea,  his  executors,  or  adminis- 
trators, of  60001.,  with  interest,  on  the  3rd  day  of  May  then  next.  Soon  after, 
namely,  in  the  51  Geo.  IIL,  a  fine  was  levied  by  Charles  Bythesea  and  his  wife,  in 
pursuance  of  the  covenant.  About  two  years  after,  this  money  was  repaid,  and  then, 
in  the  year  1812,  Mr.  John  Lewis  Bythesea,  the  mortgagee,  for  the  purpose  of  recon- 
veying  this  estate,  did,  by  indentures  of  lease  and  release,  release  and  convey  the  said 
premises  into  the  said  Bruges  and  Edmund  Bythesea,  their  heirs  and  assigns.  These 
are  the  trusts,  to  hold  to  the  said  Bruges  and  Edmund  Bythesea,  their  heirs  and 
assigns,  to  such  and  the  same  uses,  upon,  and  for  such,  and  the  same  trusts,  and  with, 
under,  and  subject  to  such,  and  the  same  powers,  &c.,  as  [81]  in,  and  by,  the  said 
thereinbefore  recited  settlement  were  limited,  concerning  the  said  messuage,  &c.,  to, 
or  for,  or  upon,  with,  under,  and  subject  to  such,  and  so  many  of  those  uses,  &c.,  as 
were  then  subsisting  and  capable  of  taking  effect. 

In  this  report  there  are  several  other  instruments  and  proceedings  referred  to,  some 
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of  which,  by  the  order,  the  Master  was  directed  to  take  into  his  consideration,  and  he 
has  accordingly  done  so.  But  it  does  not  appear  to  us,  according  to  the  opinion  which, 
after  consideration,  we  have  come  to  on  this  case,  that  it  is  material  that  these  instru- 
ments should  be  stated. 

The  Master  was  of  opinion,  by  his  report,  that  Charles  Bythesea  had  only  a  life- 
estate  in  the  said  hereditaments,  under,  and  by  virtue  of,  the  said  indentures  of  lease 
and  release,  and  settlement,  dated  in  February,  1803,  at  the  time  of  making  his  will. 
To  this  report  the  exception  was  taken,  in  which  it  is  stated  that  the  Master  had  made 
a  mistake  in  I'cpoiting  that  Ghai'les  Bythesea  had  only  a  life  estate  in  the  heredita- 
ments mentioned,  and  that  he  ought  to  have  found  that  Charles  Bythesea  had  an 
estate  in  fee  simple  by  virtue  of  these  indentui'esof  lease  and  release,  of  Februaiy,  1803  ; 
and  upon  this  exception  to  the  report  the  case  was  argued.  We  are  of  opinion  that 
the  exception  should  be  allowed.  We  think  that  Charles  Bythesea  had  an  estate  in 
fee  simple  in  the  hei'editaments  in  question,  at  the  time  of  making  his  will.  The 
argument  against  this  opinion  rests  mainly  on  the  supposed  effect  of  the  tine  of  Michael- 
mas Term,  51  Geo.  III.,  levied  by  Charles  Bythesea,  and  Mary  his  wife,  in  pursuance 
of  their  covenant  contained  in  the  release  of  the  3rd  November,  1810,  that  release 
by  which  it  was  intended  to  create  the  mortgage.  Previous  to  that  deed  and  tine, 
Charles  Bythesea  was  tenant  for  life,  with  remainder,  in  the  usual  way,  to  trustees  to 
support  contingent  remainders ;  with  remainder  to  his  wife  for  life  ;  with  remainder 
[82]  to  trustees  to  support  contingent  remainders  :  with  remainder  to  the  children 
of  the  marriage  ;  with  remainder  in  fee  to  the  survivor  of  the  husband  and  wife. 
The  last  was  clearly  a  contingent  remainder.  It  is  contended,  that  the  fine  sur 
conuzance  de  dioit  come  ceo,  &c.,  levied  by  Charles  Bythesea  and  his  wife,  to  John 
Lewis  Bythesea,  the  mortgagee,  determined  the  particular  estates  of  Charles  Bythesea 
and  his  wife ;  destroyed  the  remainder  in  fee  to  the  survivor,  because  it  was  a  con- 
tingent remainder,  and  brought  forward  the  reversion,  which,  according  to  the  effect 
of  the  original  deed,  remained  in  Eyles,  the  grantor,  until  the  contingency  should 
happen,  and  the  contingent  remainder  vest  in  interest  and  possession.  It  is  upon  these 
positions  that  the  argument  for  the  report,  and  against  the  exception,  fundamentally 
rests.  We  think  that  two  answers  may  be  given  to  this  view  of  the  case.  One  was 
fully  argued  at  the  bar,  which  wa.s,  that  the  deed  which  led  the  uses  of  the  fines,  and 
which,  according  to  many  authorities,  must  rule,  and  may  control  and  limit  its  operation, 
shews,  unequivocally,  that  the  parties  meant  only  to  give  to  the  mortgagee  a  security 
for  his  money,  and  had  no  intention  whatever  to  affect  any  of  the  limitations  contained 
in  the  original  settlement,  but,  on  the  contrary,  as  to  some  part,  sedulously  and  anxiously 
stipulated  for  their  preservation. 

Again,  we  are  of  opinion,  that  the  estate  in  remainder,  limited  to  the  trustees  of 
the  settlement,  for  the  purpose  of  preserving  the  contingent  remainders  after  limited 
did,  on  the  supposed  foi'feiture  of  the  particular  estate,  and  supposed  destruction  of  the 
contingent  remaindeis,  preserve  all  those  remainders  in  the  usual  way,  of  which  con- 
tingent remainders,  that  to  the  survivor  of  the  husband  and  wife  was  one.  The  ti'ans- 
action  is,  in  itself,  extremely  simple  ;  the  I'cal  justice  of  the  case  is  clear  beyond 
dispute.  The  husband  and  wife  having  an  intei'est  for  life,  in  succession,  and,  failing 
issue  of  the  marriage,  an  estate  in  fee  which  [83]  must  ultim.ately  belong  to  one  or  the 
other  of  them  ;  and,  having  occasion  for  money,  give  to  the  mortgagee  a  security  on 
those  interests,  such  as  they  are.  Two  years  afterwards,  having  discharged  their  debt, 
the  mortgagee  reconveys,  by  their  direction,  in  form,  not  to  themselves,  but  to  the 
trustees  of  the  original  settlement,  to  the  uses  of  that  settlement.  The  nature  of  the 
transaction,  eveiy  provision  in  every  one  of  the  instruments,  denotes  the  real  inten- 
tion of  all  the  parties,  viz.  to  give  a  security  to  the  mortgagee  upon  the  life  interests, 
and  the  contingent  interest  in  fee,  and  to  do  nothing  more,  and  in  no  other  respect 
whatever,  to  disturb  these  interests.  It  is,  howevei',  contended,  although  this  was  the 
sole  intention  of  the  parties  in  that  transaction,  yet,  that  the  legal  and  technical  effect  of 
the  fine,  which  was  part  of  that  transaction,  was  to  extinguish  the  contingent  remainder 
to  the  survivor  of  the  husband  and  wife,  so  that  it  never  could  revive.  It  is  said  that 
it  could  not  be  transferred  to  the  mortgagee  by  any  mode  of  conveyance,  and  that  the 
effect  of  the  fine  was  entirely  to  extinguish  it.  The  effect  of  all  this,  it  is  said,  is  to 
replace  the  estate  in  Eyles,  the  original  settlor,  in  whom  the  reversion  remained  until, 
by  the  happening  of  one  of  the  contingencies,  the  fee  should  vest  either  in  a  child  of 
the  marriage,  or  in  a  survivor  of  the  husband  and  wife.     It  is  contended,  that  the 
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mode  adopted  to  make  the  charge  failed  in  giving  the  title  which  was  intended,  to  the 
mortgagee,  and  did,  besides,  irrevoeabl}^  destroy  all  the  interests  of  the  mortgagors. 
We  think  this  an  erroneous  view  of  the  subject.  It  appears  to  us,  that  whatever  might 
have  been  the  effect  of  the  fine,  if  it  had  stood  alone,  and  unconnected  with  the  deed, 
it  has  not  the  etlect  contended  for,  coupled  with  the  interest  intended  to  lead  its  uses. 
We  have  no  right,  in  looking  at  the  efl'ect  of  this  transaction,  to  consider  the  fine  alone, 
and  to  attribute  to  it  those  consequences  which  it  might  have  had  if  unexplained,  or 
uncontrolled.  It  is  only  part  of  the  transaction,  and  [84]  decide  upon  the  effect  of 
that  part,  the  whole  must  be  taken  into  consideration.  This  is  established  by  many 
cases,  ancient,  and  modern,  of  unquestionable  authority  :  I  shall  mention  only  two, 
which  were  stated  in  the  argument,  one  ancient,  and  one  modern.  The  ancient  one 
is,  Lord  CromweVs  case,  from  Lord  Coke's  Reports.  Without  adverting  to  the  particular 
facts,  the  principle  to  be  extracted  from  that  case,  is  this  :  —that,  although  it  be  a  maxim 
in  law,  that  there  shall  be  no  saving  out  of  a  deed,  or  a  record,  by  any  collateral  deed 
or  record,  and  that  no  deed,  or  record,  shall  be  construed,  or  ruled  by  any  thing, 
except  itself ;  yet,  in  cases  of  common  assurance,  as  fines,  recoveries,  and  feoffments, 
another  instrument  may,  by  the  agreement  of  the  parties,  lead  their  uses,  and  create 
savings,  limitations,  and  conditions.  And,  if  a  grant  by  deed  be  made  by  B.  to  C,  of 
the  manor  of  A.,  and  the  advowson  of  A.,  on  condition  that  C,  during  his  life,  should 
grant  the  advowson  to  B.,  for  the  term  of  his  life,  and  they  covenant  to  levy  a  fine  to 
the  uses  of  this  deed,  and  the  fine  is  levied,  the  fine  does  not  extinguish  the  condition  ; 
but  if  C.  dies  without  having  granted  the  advowson,  B.  may  enter  for  the  breach  ;  and, 
in  this  case,  all  the  instruments  are  considered  as  making  one  assurance,  and  one 
conveyance,  and  as  executed  at  one  time. 

The  modern  case  to  which  I  wish  to  refer,  is  a  case  in  the  Court  of  King's  Bench, 
The  Earl  and  Countess  of  Jersey  v.  Denne.  In  that  case,  the  estate  of  inheritance  of 
the  Countess  of  Jersey  was  limited  to  the  use  of  two  persons  for  ninety-nine  years, 
with  remainder  to  the  use  of  Lord  Jersey,  and  his  assigns,  for  life  ;  with  remainder  to 
the  use  of  the  Countess  of  Jersey,  and  her  assigns,  for  life  ;  and  these  life  estates  were 
followed  by  limitations  to  trustees,  to  support  contingent  remainders ;  then,  after  the 
death  of  Lady  Jersey,  with  remainder  to  the  use  of  the  first  and  every  other  son 
of  the  marriage,  successively,  in  tail  male  ;  with  remainder,  in  case  the  Countess 
of  Jersej'  should  [85]  survive  the  Earl,  to  the  use  of  her,  her  heirs,  and  assigns,  for 
ever  ;  but  in  case  she  should  die  in  the  life-time  of  the  Earl,  then,  to  the  use  of 
the  daughters  of  the  marriage  successively,  in  tail  male ;  with  the  remainder  to 
the  use  of  such  person  or  persons,  related  by  blood,  or  consanguinity,  to  the 
Countess  of  Jersey,  and  for  such  estates  or  interests,  and  in  such  manner,  as  she, 
notwithstanding  her  coverture,  by  her  will  should  appoint ;  and  in  default  of  such 
appointment,  to  the  use  of  the  said  Countess,  in  fee.  And,  after  all  these  limitations, 
there  was  a  provision,  that  it  should  be  lawful  for  the  Duke  of  Bedford,  who  was  one 
of  the  trustees,  and  the  other  trustees,  or  the  survivors,  or  the  survivor  of  them,  at  the 
request,  and  by  the  direction,  of  the  Earl  and  Countess  of  Jersey,  during  their  joint 
lives,  and  the  life  of  the  survivor  of  them,  to  sell  or  exchange  this  estate.  After  this. 
Lord  Jersey  was  disposed  to  give  the  Countess  an  absolute  power  of  appointment  over 
the  estate  ;  and  they  agreed  to  execute  another  instrument,  in  which  instrument  they 
covenanted  to  levy  fines  of  these  premises.  The  object  was  to  acquire  an  absolute 
power  of  appointment  over  the  estate,  and  they  accordingly  executed  that  instrument, 
which,  together  with  the  fines  that  followed  it,  raised  the  question  which  was  decided 
in  that  cause.  The  fines  were  to  operate  for  corroborating  the  several  uses,  trusts 
and  estates,  limited,  and  expressed  of,  and  concerning,  the  said  manors,  &c.,  by  the 
settlement  antecedently  to  the  several  limitations  therein  respectively  contained  to  the 
use  of  the  Countess  of  Jersey,  in  fee  simple  ;  and  afterwards  to  such  uses  as  the  Countess 
of  Jersey  should,  by  any  deed  appoint.  And  fines  having  been  levied  in  pursuance  of 
this  instrument,  the  question  for  the  opinion  of  the  Court  of  King's  Bench  was,  whether 
those  fines  did  not  operate  to  extinguish,  destroy,  or  suspend  the  power  or  right  of 
the  Earl  and  Countess ;  and  the  survivor  of  them,  to  request  and  direct  a  sale  or 
exchange  of  the  settled  estates  under  the  powers  for  that  purpose  contained  [86]  in 
their  marriage  settlement,  there  being  no  reference  in  this  instrument  whatever  to 
any  such  powers.  It  was  a  case  directed  by  the  Vice-Chancellor  for  the  opinion  of  the 
Court,  and  every  body  knows  that  the  Court  do  not  deliver  their  reasons  for  the  opinion 
which  they  come  to.     The  certificate  was,  "  that  the  fines  levied  by  the  Earl  and 
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Countess  of  Jersey,  in,  or  as  of,  Trinity  Term,  1807,  did  not  operate  to  extinguish, 
destroy,  or  suspend  the  light  or  power  of  the  Earl  and  Countess,  and  the  survivor  of 
them,  to  request  and  direct  a  sale,  or  exchange  of  the  settled  estates,  under  the  powers 
for  that  purpose  contained  in  their  marriage  settlement,  so  as  to  prevent  an  exercise 
of  those  powers  by  the  trustees  of  the  settlement."  And  one  of  the  reasons  very  strongly 
urged  by  the  counsel  in  that  case,  which,  we  may  suppose,  had  its  effect  in  producing 
this  certificate,  was, — that  although  a  fine  is  an  acknowledgment  upon  record  of  a  fee 
simple  in  the  conuzee,  and  unless  controlled  will  have  a  divesting  operation  ;  yet,  that 
its  operation  is  !iot  of  that  inflexible  nature,  but  that  it  bends  to,  and  is  controlled  by 
the  agreement  of  the  pai'ties,  for  the  purpose  of  effecting  any  paiticiilar  or  special 
purpose.  And  many  authorities  are  cited  for  that  opinion  ;  among  others,  the  one  to 
which  I  have  previously  referred. 

Now  these  eases  prove,  that  where  the  uses  of  a  fine  are  led  by  a  previous  deed, 
expressly  I'eferring  to  it,  the  deed  in  its  turn,  limits  and  controls  the  legal  effect  of  the 
fine,  preventing  it  from  destroying  those  powers,  authorities,  and  conditions,  which  it 
would  otherwise  have  desti'oyed,  and  from  extinguishing  those  estates  and  interests, 
which  it  would  otherwise  have  extinguished.  If  this  principle  is  established  by 
authority,  there  is  too  much  of  reason,  justice,  and  expediencj^  in  it,  for  us  to  question 
it.  We  are  therefore  to  enquire  what  the  deed  intended  to  do,  in  ordei'  to  ascertain 
what  the  fine  has  done.  It  intended  to  do  nothing  but  to  give  a  chai'ge  to  the 
mortgagee,  on  the  interests  of  the  husband  and  wife,  to  secure  the  re-payment  of  the 
[87]  money,  and  to  leave  their  estates,  in  all  other  respects,  exactly  as  they  were. 
With  an  intention  to  destroy  the  contingent  remainders,  or  rather,  without  an  inten- 
tion to  preserve  them,  they  never  would  have  made  that  express  provision  for 
preserving  the  limitations  to  the  children  of  the  marriage,  which  are  contained  in 
this  instrument.  Does  the  fine  destroy  the  power  of  sale  and  exchange  1  That  is 
precisely  Lmrl  Jersey's  case.  Now  it  happens,  that  in  this  particular  case,  there  is 
(although  it  is  not  stated  in  the  report)  exactly  such  a  power  of  sale  and  exchange,  as 
there  was  in  that  case  ;  and  I  ask,  whether,  on  the  authority  of  it,  in  the  case  of  which 
we  are  now  disposing,  the  fine  would  destroy  the  power  of  sale  and  exchange  1  If  it  be 
said  that  it  would,  that  would  be  a  decision  directly  opposite  to  that  in  Lord  Jersey's  case. 
Again,  I  ask,  what  distinction  can  be  made,  between  the  remainders  to  the  childi-en, 
and  the  remainder  to  the  survivor  of  the  husband  and  wife?  The  fine,  uncontrolled 
and  unruled  by  the  deed,  would  have  equally  destioj'cd  them  all.  Accordingly,  it 
was  said  in  the  argument,  that  all  the  contingent  remaindei's  were  extinguished  :  so 
far  as  respects  the  contingent  remainders  to  the  unborn  children,  this  is  manifestly 
answered  by  the  class  of  cases,  to  which  the  two  I  have  particularly  stated  belong. 
And  although  the  deed  does  not  anxiously  and  particularly  except  the  remainder 
to  the  survivor,  yet,  from  the  whole  object  and  context  of  the  deed,  it  appears  to  us, 
that  the  same  reasoning  is  to  be  applied  to  it.  They  meant  to  do  nothitig  but  what 
they  lawfully  might  ;  that  is,  nothing  but  what  the  lease  and  I'clease  would 
have  done  without  the  fine,  if  a  married  woman  had  not  been  a  necessary  party  to 
the  transaction.  It  was  in  that  view  only,  that  this  species  of  assurance  was 
resoi'ted  to. 

The  consequence  of  this  view  of  the  subject  is,  that  the  interest  of  the  mortgagee, 
so  far  as  respected  the  fee,  depended  upon  the  estoppel ;  and  that  when  he  executed 
the  deeds  of  December,  1812,  there  was  an  end  of  the  estoppel  ;  [88]  and  that  when 
Mary  Bythesea  died,  in  1816,  her  surviving  husband  became  entitled,  by  force  of  the 
indentui'e  of  1803,  and  notwithstanding  the  subsequent  transactions,  to  the  fee. 

But,  supposing  that  the  transaction  of  1810,  that  is,  the  mortgage  and  fine,  had  the 
efl'ect  of  determining  the  particular  estates,  and  destroying  the  contingent  remainders, 
notwithstanding  the  nature  and  intention  of  the  deed  of  ISIO — yet,  we  think  that  they 
are  preserved  by  the  estate  in  the  ti-ustees,  to  support  the  contingent  remainders.  The 
remainder  is  expressly  limited  to  the  trustees,  in  the  event  of  the  determination  of  the 
husband's  life  estate  by  forfeiture,  or  otherwise,  to  preserve  the  contingent  I'emainders 
thereinafter  limited  ;  and  for  that  purpose,  to  make  entries,  or  bring  actions,  as  occasion 
should  require  :  and  so,  in  like  manner,  upon  the  determination  of  the  wife's  estate. 
Is  this  provision  entirely  useless?  By  the  hypothesis,  the  husband  has  determined  his 
life  estate  by  forfeiture.  He  could  not  directly  affect  the  contingent  remainders, 
otherwise  than  upon  the  principle  of  estoppel.  It  is  the  destruction  of  the  preceding 
freeholds,  that  has,  according  to  the  well  known  and  established  rule,  extinguished  the 
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subsequent  contingent  remainders.  But  what  reason  is  there,  also  according  to  the 
usual  rule,  to  prevent  the  vested  remainders  in  the  trustees,  from  taking  the  place  of 
the  preceding  life  estates,  and  supporting  the  contingent  remainders  1  It  is  the  very 
object  of  the  limitation.  The  whole  habit  of  conveyancing  is  a  mistake,  if  it  would 
not  have  that  effect.  The  trustees  did  not  enter,  but  that  was  unnecessary.  The  right 
of  entry  in  the  trustees,  supports  the  contingent  remainders,  though  a  right  of  action 
will  not.  Surel}^,  if  the  life  estates  were  forfeited,  the  trustees  had  such  right  of  entry. 
I  can  discover  no  circumstance  in  the  case,  to  bar  such  right  of  entry.  If  Mr.  Eyles, 
the  reversioner,  had  entered,  and  brought  an  ejectment,  would  not  the  estate  of  the 
trustees  have  been  an  answer  to  such  ejectment  1  It  is  true,  that  the  supposed  forfeiture 
was  their  own  act,  and  intended  by  [89]  them.  The  same  thing,  I  apprehend,  may 
be  said  of  every  case  that  has  happened.  It  is  against  the  tenant  for  life's  own  acts 
that  the  provision  is  intended  to  operate,  to  guard  him  against  the  legal  consequences 
of  any  improvident  measure,  and  to  give  him  in  equity,  and  as  a  cestui  que  trust, 
those  benefits  which  he  might  have  forfeited  at  law.  No  distinction  is  made  in  the 
original  provision  for  protecting  and  preserving  the  contingent  interests  between  the 
contingent  limitations  for  the  benefit  of  the  children,  and  those  for  the  benefit  of  the 
parents.  The  manner  in  which  the  contingent  fee  limited  to  the  heiis  of  the  survivor 
is  contended  to  be  destroyed,  is  by  the  destruction  of  the  preceding  freeholds  which 
supported  it.  Upon  the  fee  itself  the  parties  could  not  otherwise  act.  They  could 
not  convey  or  transfer  it  in  any  mode.  It  follows,  that  if  there  remains  a  preceding 
freehold  to  support  it,  it  would  remain,  and  vest  when  the  contingency  happened.  The 
right  of  entry  in  the  trustees,  bestowed  for  the  very  purpose,  is  that  preceding  freehold, 
and  therefore,  when  the  contingency  happened,  the  estate  vested.  Charles  Bythesea 
had  theiefore,  in  our  opinion,  at  the  time  of  making  his  will,  a  fee. 
Exception  allowed. 

(Before  the  Lord  Chief  Baron.) 

Headen  ET  Uxor  r.  Kosher.  Gray's  Inn  Hall.  Dec.  23  and  24,  1824.  Exchequer 
Chamber.  Jan.  2.5,  182-5. — A  private  sale  of  a  reversionary  interest  will  not  be 
set  aside  for  mere  inadequacy  of  price,  as  compared  with  arithmetical  value  deter- 
mined bj^  the  calculation  of  an  actuary,  exclusive  of  every  other  circumstance  : 
the  latter  value  not  being  possible  to  be  obtained  in  fact. — Therefore,  where  the 
value  of  a  reversionary  interest  was  calculated  by  Mr.  Morgan,  at  9281.  8s.,  and 
the  price  paid  was  6.301.,  which  was  more  than  two-thirds  of  the  former,  and  as 
large  a  price  as  could  be  procured  at  the  time;  and  there  was  no  undue  practice 
whatever  imputable  to  the  purchaser ;  a  bill  to  set  aside  the  sale  was  dismissed 
with  costs. — Where  a  feme  covert,  separately  entitled  to  the  reversions  to  the 
moiety  of  a  mortgage,  and  to  a  trust  found  in  Court,  sold  the  former,  and  a 
portion  of  the  latter,  to  the  mortgagor ;  and,  when  the  property  became  vested 
in  possession,  released  the  moiety,  and  proposed,  and  joined  with  the  purchaser 
in,  a  petition  to  the  Court,  for  a  transfer  of  the  trust  fund,  and  on  being  examined 
in  Court,  gave  her  consent  to  the  transfer,  but  afterwards  abandoned  the  petition, 
and  substituted  a  suit  to  set  aside  the  sale  ;  her  previous  acts  were  held  to  amount 
to  a  strong  confirmation. — A  feme  coveit  is  treated  in  equity  as  a  feme  sole,  in 
respect  of  her  separate  property. 

[Approved,  Aldhm-mgh  {Earl)  v.  Trye,  1840,  7  CI.  &  F.  459  ;  West,  250.] 

The  object  of  this  bill  was  to  set  aside  a  sale  by  the  plaintiffs,  to  the  defendant, 
of  certain  reversionary  property. 

The  mother  of  plaintiff  Mrs.  Headen,  having  been  entitled  to  a  moiety  of  a  sum 
of  20001.,  secured  by  mort-[90]-gage  in  fee  on  the  estate  of  the  defendant,  and  also 
to  a  certain  proportion  of  a  considerable  sum  of  3  per  cent,  reduced  bank  annuities, 
standing  in  the  name  of  the  Deputy  Remembrancer  of  this  Court,  in  trust  in  a  cause 
Rocules  V.  Smith,  both  expectant  on  the  death,  without  issue,  of  Fanny  Roades,  a  single 
lady,  of  the  age  of  sixty-thi'ee, — by  her  will  dated  January  31st,  1808,  bequeathed  all 
her  estate  and  effects  to  her  said  daughter,  for  her  sole  and  separate  use,  independent 
of  coverture,  &c. :  and  no  part  of  her  estate  was  to  be  subject  to  the  control,  debts, 
or  engagements,  of  said  plaintiffs  then  present,  or  any  future,  husband.     And,  after 
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some  further  dispositions,  she  appointed  said  plaintiff  her  sole  executrix.  The  testatrix 
died  soon  afterwards,  and  Mrs.  Headen  became  entitled  to  the  expectancies  mentioned. 
Headen,  the  husband,  had  been  made  a  bankrupt  in  1808.  In  August,  1814,  being 
in  distress  for  money,  and  his  wife  and  daughters  having  resolved  to  establish  a  ladies' 
school,  but  Ijeing  in  want  of  means  for  the  purpose,  an  attempt  was  made  to  sell  the 
reversionary  interests  in  the  mortgage,  and  in  a  sum  of  9151.  10s.  9Jd.  3  per  cents, 
reduced,  being  the  amount  of  the  proportion  of  stock  to  which  Mrs.  Headen  was  then 
(erroneously)  supposed  to  be  entitled,  under  the  will.  Messrs.  Hoggart  and  Phillips 
were  employed  to  effect  the  sale  by  auction,  at  the  auction  mart,  Bartholomew  Lane, 
[91]  London.  The  particulars  of  sale  (*)  mis-described  both  the  interests,  and  included 
in  the  same  lot  with  them,  by  mistake,  another  property  represented  as  a  reversion 
to  the  moiety  of  8001,  on  the  demise  of  the  same  life  (F.  Roades),  and  of  a  lady,  aged 
seventy-six,  and  another  lady,  aged  sixty-eight  years,  also  funded  in  the  name  of  the 
Deputy  Remembrancer  of  the  Court  of  Exchequer.  The  whole  property  was  knocked 
down  to  a  Mr.  Wilde,  at  9101. ;  but,  on  subsequent  investigation,  he  refused  to  complete 
the  purchase,  and  the  contract  was  rescinded.  On  the  30th  September  following,  the 
two  reversions  were  again  offered  for  sale,  alone,  at  the  same  place,  but  there  was  no 
bidder.  Immediately  after,  an  application  w;is  made  to  the  defendant,  by  the  husband, 
to  purchase  the  property  ;  and  after  some  treaty  he  became  the  purchaser,  in  the 
ensuing  November,  for  6301.  In  December,  1821,  F.  Roades,  the  tenant  for  life,  died 
without  issue,  and  Mrs.  Headen's  interest  in  the  property  sold,  became  vested  in 
possession.  In  consequence,  a  joint  petition,  proposed  by  the  plaintiffs,  was  presented 
to  this  Court  by  them  and  defendant,  to  obtain  an  order  for  the  transfer  to  the  latter, 
of  the  9151.  10s  9id.  3  per  cents,  reduced,  and  for  setting  apart  for  Mrs.  Headen, 
and  her  children,  the  moiety  of  the  residue  of  the  trust  fund,  to  which  they  had  also 
become  entitled  in  possession.  The  petition  was  heard  in  February,  1822,  when 
Mrs.  Headen  was  examined  by  the  Lord  Chief  Baron  (though  that  step  was  unneces.saiy,) 
and  assented  to  the  transfer  ;  and  an  order  was  pronounced  accordingly.  It  subse- 
quently appeared  that  the  funds  in  Court,  including  the  9151.  10s.  9|d.,  were  liable 
to  two  several  life  annuities  of  201.  ;  and  some  consequent  difficulty  having  arisen  in 
drawing  up  the  order,  the  whole  of  the  annuities  were,  at  the  instance  of  the  defendant, 
purchased,  and  the  reversionary  interests  dis-[92]-eharged  therefrom  for  2351.,  of 
which  the  plaintiffs  contributed  1171.  10s.,  a  moiety:  and  that,  with  a  further  sum 
of  1001.,  was  lent  to  them  by  the  defendant  on  the  occasion.  The  petition  was  then 
amended,  and  set  down  for  hearing  more  than  once  in  the  course  of  1822  :  but  in 
January,  1823,  it  was  abandoned,  and  the  present  bill  was  exhibited.  The  plaintiffs, 
and  the  person  who  had  been  entitled  to  the  other  moiety  of  the  mortgage  money 
which  was  previously  paid,  had,  by  indentures  of  lease  and  release,  dated  27th  and 
28th  March,  1  822,  released  unto  defendant  all  the  hereditaments  charged,  to  hold  the 
same,  freed  and  exonerated. 

The  bill  charged,  that  the  price  paid  was  grossly  inadequate,  and  far  inferior  to 
the  market  price  : — that  the  defendant  was  well  aware  of  the  necessities  and  embarrass- 
ments of  plaintiffs,  and  availed  himself  thereof  to  make  the  purchase  at  an  undervalue  ; 
that  no  solicitor  was  employed  on  the  treaty  to  act  solely  for  the  plaintiffs  ;  and  the 
plaintiff,  Mrs.  Headen,  was  therefore,  on  that  occasion,  without  that  legal  protection 
and  assistance  which  her  situation,  as  a  feme  covert,  dealing  with  her  separate  property, 
peculiarly  demanded.  It  further  charged  that  the  loan  of  3701.,  to  be  advanced  at 
the  same  time  with  the  purchase  money,  to  plaintiffs,  formed  a  term  or  ingredient  in 
the  agreement  for  the  purchase  on  the  part  of  defendant,  and  that  he  had  not  performed 
it.  The  bill  further  charged,  (by  way  of  amendment.)  that  under  the  circumstances, 
the  plaintiffs  ought  not  to  have  paid  the  1171.  10s.  for  the  release  of  the  annuities  :-  — 
and  that  the  release  of  the  mortgaged  hereditaments  was  prepared  at  the  request  of 
the  defendant,  by  Messrs.  King  and  Son,  his  solicitors,  who  also  acted  as  solicitors  for 
Mrs.  Headen,  and  without  informing  her  of  the  effect  thereof,  or  of  the  invalidity  of 
the  sale ;  and  that  such  release  was  dated  very  shortly  after  the  death  of  the  tenant 
for  life,  and  was  procured  by  defendant  merely  to  endeavour  to  give  strength  to  an 
juvalid  sale,  &c. 

(*)  They  are  stated  fully  in  the  judgment,  post,  p.  96.  The  mortgaged  estate  was, 
in  fact,  situate  in  Hereford,  and  not  in  Cornwall,  as  there  represented :  the  other 
mis-description  is  obvious. 
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[93]  The  prayer  of  the  bill  was,  that  the  sale  of  the  expectant  interests  might  be 
set  aside,  and  that  defendant  might  re-assign  the  same,  after  deducting  the  purchase 
money  and  such  interest  as  the  Court  should  direct  :  and  that  he  might  do  all  acts 
necessary  to  reinstate  the  mortgage,  and  that  the  release  might  be  declared  void  ;  and 
that  the  indenture  of  sale  and  the  release  might  be  given  up  to  be  cancelled. 

The  answer  denied  all  the  charges  of  the  bill,  and  all  fraud.  It  alleged  that 
Mr.  Fowell,  (a  solicitor,)  had  perused  and  approved  of  the  assignment  of  the  property, 
and  attended  its  execution,  and  was  a  subscribing  witness  to  it,  and  had  acted  in  all 
respects,  and  solely,  as  the  solicitor  on  the  part  of  the'  plaintiffs,  in  the  transaction  of 
the  sale: — and  that  the  defendant  had  lent  the  plaintifls  further  sums  of  money 
(beside  the  2171.  lOs.  before  mentioned),  which  had  not  been  repaid.  The  answer 
also  stated  that  the  plaintiffs,  on  being  applied  to,  on  the  iSth  Marcli,  1822,  by 
Messrs.  King  and  Son,  defendant's  solicitors,  freely  consented  to  join  in  the  release  of 
the  mortgaged  premises  ;  that  Messrs.  King  and  Son  were  then  concerned  for  plaintiffs 
as  well  as  for  defendants,  in  the  petition,  but  had,  previous  to  the  execution  of  the 
release  by  plaintiff's,  ceased  to  act  for  them  ;  and  that  plaintiff's  had,  at  the  period  last 
mentioned,  employed  Mr.  H.  Bishop  as  their  solicitor  : — that  upwards  of  two  months 
after  the  date  of  the  release,  the  plaintiff's  having  signified  their  perfect  willingness  to 
execute  it,  it  was  accordingly  brought  to  their  dwelling-house,  at  Hoxton,  and  there 
duly  executed  on  the  5th  June,  1822,  having  been  previously  read  over  and  explained, 
by  the  husband,  to  Mrs.  Headen  ;  and  that  it  was  attested  by  an  adult  daughter  of 
the  plaintiff's.  The  defendant  therefore  insisted  that  he  was  well  entitled  to  the  said 
reversionary  interests,  as  having  been  fairly  purchased  :  and  that  since  thej'  had 
become  interests  in  possession,  plaintiffs  had  [94]  confirmed  the  sale,  by  proposing  the 
petition,  and  by  the  consent  to  the  transfer,  A;e. ;  and  by  the  release. 
,_}  Mr.  Morgan,  of  the  Equitable  Assurance  Office,  by  his  deposition,  stated  that  "  on 
4th  November,  181-1,  the  value  of  10001.  cash,  well  secured  on  real  estates,  and  9151. 
10s.  9Ad.  3  per  cent,  reduced  annuities,  payable  and  transferable  on  the  decease  of  a 
single  lady,  aged  sixty-three  years,  provided  she  should  die  without  issue,  the  lowest, 
highest,  and  mean  prices,  of  such  stock  being,  on  that  day,  62i,  63|,  63  per  cent,  was 
9281  8s."     Mr.  lloggart  proved  that  the  bidding  of  9101.  was  bona  fide. 

The  plaintiffs  adduced  no  other  evidence. 

The  defendant  proved  the  execution  of  the  assignment,  and  release,  respectively, 
according  to  the  allegations  of  the  answer,  by  Mr.  Fowell,  Mr.  \V.  H.  King,  and 
Mr.  H.  Kosher,  his  son.  He  examined  three  auctioneers  and  appraisers,  or  surveyors, 
of  considerable  experience  in  their  business  ;  two  of  whom  stated  their  belief,  that  it 
was  usual  for  actuaries,  at  the  public  Life  Assurance  Offices  in  London,  to  refer  to  the 
tables  set  forth  in  the  schedule  to  the  act  36  Geo.  IIL,  c.  52,  for  estimating  the  legacy 
duty  on  reversionary,  and  expectant  interests,  as  the  basis  on  which  to  found  calcula- 
tions of  the  value  of  such  interests.  And  they  all  stated  that  it  was  not  usual  for 
such  interests  to  produce,  either  by  public  auction,  or  private  contract,  the  full  amount 
of  their  value,  as  calculated  by  actuaries,  or  accountants,  or  by  reference  to  the 
legacy  duty  tables  ;  but  that  the  proportion  of  the  usual  market  price  to  the  value, 
calculated  according  to  either  of  those  methods,  was  about  two-thirds  : — and,  that,  in 
November,  1814,  they  would  severally  have  accepted  6301.,  if  offered  by  private 
contract,  as  a  fair  price  for  the  interest  in  [95]  question  in  the  cause,  which  could  not 
then  have  been  sold  for  more,  in  their  respective  opinions,  than  6371.,  6361.,  or  6001. 
or  guineas. 

Jervis  and  Norton,  for  the  plaintiffs,  cited  Gowland  v.  De  Faria  (17  Ves.  20), 
Peacock  v.  Evans  (16  Vesey,  512),  Shelli/  v.  Nash  (3  Madd.  232),  Fox  v.  JVright 
(6  Madd.  Ill),  Ex  parte  ThMeivood  (1  Rose,  290).  They  also  mentioned  Ryle  v. 
Swindells  (M'Clel.  519),  decided  by  the  present  Lord  Chief  Baron,  but  paiticularly 
relied  on  the  first  and  second  cases. 

Martin  and  I'aiker,  T.,  for  the  defendants,  contended  that  this  case  was  dis- 
tinguishable from  those,  and  from  Giuynne  v.  Heaton  (1  Bro.  C.  C.  1 ),  and  Cole  v.  Gibbovs 
(3  P.  W.  290.  S.  C.  1  Ves.  S.  503,  nom.  Cole  v.  Gibson).  They  cited  IVhalley  v. 
Whallty  (1  Meriv.  436),  and  the  language  of  Lord  Eldon,  in  Coles  v.  Trecothick 
(9  Ves.  246). 

Jervi.s,  in  reply,  cited  Hornsby  v.  Lee  (2  Madd.  16). 

Exchequer  Chamber.  January  25th — Lord  Chief  Baron.  This  is  a  bill 
brought  to  set  aside  a  sale  by  the  plaintiffs  to  the  defendants,  of  a  reversionary 
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interest,  on  the  common  equity,  to  be  relieved  against  an  unconscionable  bargain. 
The  interest  was  expectant  on  the  life  of  a  lady  of  sixty-three.  It  consisted  of  the 
moiety  of  a  20001.  charged  by  way  of  mortgage  on  the  estate  of  the  defendant :  and 
a  suiii  of  9151.  10s.  9id.  3  per  cents,  reduced.  The  transaction  took  place  in 
November,  1814.  As  the  mean  price  of  the  stocks  was,  at  that  time,  about  63,  the 
then  real  value  of  the  subject  of  the  bargain,  if  it  had  been  in  possession,  would  have 
been  about  5671.,  encreased  by  10001.,  the  moiety  of  the  mortgage,  in  all  15671.  The 
price  paid  was  6301.  Mr.  Morgan  cal-[96]-culates  the  value  at  9281.  8s.  Od.  ;  and  the 
price  given  was  2981.  Ss.  Od.  less  than  his  valuation.  X618  is  very  nearly  two-thirds 
of  the"  calculated  value ;  therefore,  6301.  the  price  stipulated,  and  bona  fide  paid,  is 
somewhat  better  than  two-thirds  of  it.  These  are  the  proportions  of  the  value.  The 
other  circumstances  are,  that  the  property  belonged  to  the  plaintiff,  Mrs.  Headen,  to 
her  separate  use  :  she  was  also  the  executrix  of  the  person  who  bequeathed  it  to  her. 
The  husband,  Headen,  was  in  distressed  circumstances,  having  been  a  bankrupt,  as 
stated  in  the  bill,  in  1807.  It  is  suggested  that  he  was  a  second  time  bankrupt,  but 
that  circumstance  is  not  material.  To  relieve  themselves  from  their  neces.sities,  and 
with  a  view  of  setting  up  an  establishment  for  the  education  of  young  ladies,  they 
advertised  this  property  for  sale,  by  auction ;  but,  unfortunately,  joined  with  it 
another  propeity.  The  whole  was  described  in  the  particulars,  in  this  way,  viz. — A 
reversion  on  the  demise  of  a  single  lady,  aged  sixty-three  years,  provided  she  dies 
without  issue,  to  the  moiety  of  a  mortgage  of  20001.,  amply  secured  on  a  freehold 
estate,  at  Trewyn,  in  the  county  of  Cornwall  ;  and  to  the  moiety  of  18201.  3  per 
cent,  consols,  standing  in  the  name  of  the  Deputy  Eemembrancer  of  the  Court  of 
Exchequer;  also  to  the  moiety  of  8001.  on  the  demise  of  the  above  life,  and  of  a  lady, 
aged  seventy-six,  and  another  lady,  aged  sixty-eight  years,  funded  in  the  name  of  the 
Deputy  Remembrancer  of  the  Court  of  Exchequer. 

The  combined  property  so  described,  was  put  up  to  sale,  and  the  whole  was 
bought  by  a  gentleman  of  the  name  of  Wilde,  who  was  the  best  bidder,  for  9101. 
But  when  the  title  was  examined,  none  whatever  could  be  made  to  the  moiety  of  the 
8001.,  upon  which  the  contract  was  rescinded.  Afterwards  these  two  sums,  viz.  the 
moiety  of  the  20001.,  and  the  moiety  of  18201.,  stock  were  put  up  to  sale  again,  but 
there  was  no  bidder.  Then  the  defendant  was  applied  to  to  puichase  them.  We 
have  no  evidence  of  any  conversa-[97]  tion  at  the  time  of  the  contract.  All  that  can 
be  said,  is,  that  there  is  no  evidence  from  which  any  thing  of  undue  pi'actice  can  be 
imputed  to  the  defendant.  It  is  said  he  promised  to  lend  a  further  sum  of  3701., 
which  he  afterwards  refused.  It  is  not  supported  by  evidence,  and  he  denies  it :  in 
fact  however,  upon  subsequent  applications,  he  did  lend  some  further  sums.  In  1821, 
the  tenant  for  life  died,  and  the  plaintiff's  came  into  possession  of  some  other  property, 
probably  not  enough  to  relieve  them  entirely  from  their  difficulties,  They,  however, 
upon  this  occasion,  released  the  mortgage  ;  and  some  steps  were  taken  to  procure 
a  transfer  of  the  9151.  10s.  9|d.  3  per  cents,  in  common  with  the  other  funds  in  this 
Coui't,  to  which  they  are  entitled.  Mrs.  Headen  came  into  Court,  and  consented  to 
a  transfer  of  the  former  fund.  But  before  this  was  perfected,  the  plaintiffs  appear 
to  have  come  to  the  resolution  of  disputing  the  defendant's  title,  and  instituting  this 
suit.  There  are  two  questions,  1st,  How  far  relief  ought  to  have  been  given  against 
the  original  purchase,  if  that  had  been  unconfirmed  1  2nd.  What  alteration  the  alleged 
confirmation  makes  ?  The  opinion  I  have  formed  on  the  first  question,  will  render 
the  consideration  of  the  second  unnecessary.  The  plaintifi's  case  is  put  on  the 
inadequacy  of  the  price  given.  There  is  no  foundation  for  any  imputation  of  any 
other  kind  ;  there  is  no  suggestio  falsi  ;  no  suppressio  veri ;  no  confidence  abused,  for 
none  existed.  A  great  number  of  eases  have  been  cited,  but  two  have  been  principally 
relied  on  ;  Peacock  v.  Evans,  and  Gowlwnd  v.  De  Faria.  Now  in  the  former,  there  were 
other  strong  circumstances,  quite  distinct  from  inadequacy  of  price  ;  and  from  the  repoi't 
itself,  it  clearly  appears,  that  the  mind  of  the  judge  who  decided  it,  was  considerably 
affected  by  those  circumstances.  In  the  course  of  his  judgment,  speaking  of  William 
Evans,  and  Peacock,  the  parties  to  the  agreement,  the  Master  of  the  Rolls  observes  : — 
"They  did  not  understand  the  subject.  They  seem  to  have  supposed,  that  Evans 
could  not  convey  [98]  his  remainder  in  fee,  subject  to  his  father's  life  ;  and  also,  that 
if  Evans  should  die  in  his  father's  life,  there  would  be  an  end  of  the  agreement ;  and 
the  estate  could  not  be  conveyed.  At  the  end  of  the  agreement  there  is  an  anxious 
provision,  that  at  all  events  it  shall  be  executed  in  six  months,  under  a  penalty ;  and 
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Evans  is  made  to  agree,  that  he  shall  be  at  the  expense  of  insuring  his  own  life  against 
his  father's ;  in  order  to  guard  against  this  supposed  risk,  which  Peacock  would  run. 
They  gave  the  agreement  to  an  attorney ;  who,  when  he  came  two  days  afterwards, 
to  carry  it  into  execution,  drew  a  deed,  containing  an  immediate  conveyance  of  the 
remainder.  Who  can  tell  what  effect  that  supposed  risk  may  have  had  in  determining 
the  price  ? "  The  considerations  which  he  has  stated  in  this  passage,  evidently  weighed 
much  with  Sir  W.  Grant.  Again,  he  says  : — "  Another  circumstance,  appearing  upon 
the  face  of  the  agreement,  is,  that  Evans,  intended  to  have,  and  Peacock  consented  to 
give,  thirty  years'  purchase  ;  abating  the  father's  life  interest ;  valued  at  five  years' 
purchase.  That  abatement  being  made,  it  was  just  the  same  as  if  the  father  had  been 
dead ;  and  the  amount  of  twenty-five  years'  purchase  ought  to  have  been  immediately 
paid  down.  Instead  of  that,  the  payment  was  to  be  made  by  insUilments  ;  the  last 
at  the  distance  of  two  years  and  a  quarter.  This  is  material,  first,  with  reference  to 
the  accommodation,  which  was  the  object  of  Evans  :  secondly,  in  point  of  interest ; 
this  distressed  man  was  obliged  immediately  to  raise  money  upon  the  bond,  when, 
according  to  the  true  spirit  of  the  agreement,  he  ought  to  have  had  the  money  in  his 
possession,  immediately  upon  the  execution  of  the  conveyance." 

"The  material  consideration,  however,  is  the  great  undervalue.  It  is  true,  the 
agreement  is  for  thirty  years'  purchase  of  the  then  rents ;  but  there  was  no  previous 
inquiry  as  to  the  present  value :  how  long  these  rents  had  been  payable :  whether 
they  had  been  lately  raised,  or  were  old  rents.  Without  any  inquiry  of  that  sort, 
the  purchase  was  settled  [99]  immediately  upon  the  rental :  Evans  recently  released 
from  gaol :  Peacock,  being  the  owner  of  the  adjoining  estate  had  an  opportunity  of 
knowing  the  value  of  the  land ;  the  parties,  so  far,  not  precisely  upon  a  footing." 

Upon  examining  these  passages,  it  is  impossible  to  say,  upon  the  authority  of 
that  case,  that  Sir  W.  Grant  would  have  felt  himself  entitled  to  relieve  upon  any  such 
inadequacy  of  price  as  exists  in  this.  1  cannot  make  the  same  observations  with 
respect  to  Goiolancl  v.  De  Faria.  That  comes  very  near  the  present  case  ;  but,  notwith- 
standing the  very  great  respect  which  I  entertain  for  the  great  judge  (Sir  W.  Grant) 
who  determined  it,  1  cannot  bring  myself  to  adopt  the  principle,  which  he  is  reported  to 
have  laid  down  there.  He  is  made  to  say  that  when  he  examined  the  case  of  Peacock 
V.  Evans,  he  found  the  doctrine  of  the  Court  perfectly  established  ;  that  the  validity 
of  contracts  of  this  nature,  turned  almost  exclusively  upon  this  circumstance  of  the 
adequacy  of  the  price.  He  seems  to  have  considered  that  such  guards  are  thrown 
about  a  person,  about  to  dispose  of  a  reversionary  interest,  that  he  can  hardly  dispose 
of  it,  but  by  public  sale.  I  cannot  say  that :  and,  however  closely  that  case  approaches 
to  this,  it  may  be  observed,  in  answer  to  it,  that  the  decision  was  appealed  from,  and 
the  suit  was  eventually  compromised. (6)  Neither  the  other  cases  cited,  nor  the 
current  of  authorities  warrant,  in  my  judgment,  the  position,  in  the  latitude  in  which 
it  has  been  laid  down  in  Gowlaiul  v.  De  Faria  ;  and  nothing  but  that  position  in  its 
full  latitude  would  justify  me  in  this  cause  in  making  a  decree  for  the  [100]  plaintiff. 
Here  no  previous  acquaintance  existed ;  no  undue  influence  was  exerted ;  no  means 
were  employed  to  obtain  the  bargain ;  all  the  means  used  were  on  the  other  side. 
With  respect  to  the  circumstance  of  this  plaintifl'  being  a  married  woman,  there  is 
nothing  in  it ;  because  it  appears  on  the  evidence,  that  she  was  aware  of  what  she 
was  doing,  and  being  possessed  of  this  property  to  her  separate  use,  I  must  treat  her, 
with  respect  to  it,  as  if  she  were  a  feme  sole.  The  price  agreed  on,  and  actually  paid 
was,  in  my  opinion,  the  utmost  that  according  to  every  human  probability  could  have 
been  obtained.  I  do  not  dispute  Mr.  Morgan's  valuation ;  but  the  price  put  by  the 
actuary  can  never  be  procured  in  fact :  the  witnesses  for  the  defendant  prove  it,  and 
it  requires  no  witnesses.  The  price  set  was  the  arithmetical  value  :  now  no  man  will 
part  with  his  ready  money,  and  all  the  advantages  which  the  power  over  it  confers, 
in  exchange  for  a  future  interest,  without  some  compensation  beyond  the  dry  arith- 
metical value  of  it.  To  set  this  bargain  aside  would  be,  in  ettect,  to  decree  that  no 
valid  bargain  for  a  reversion  can  be  made,  except,  by  auction :  and  I  do  not  know 
how  any  other  sale  of  such  an  interest  can  be  sustained,  unless  judges  proceed  on  the 

(6)  "  The  decision  was  appealed  from,  but  the  suit  was  compromised  by  Gowland, 
(the  seller,)  paying  the  costs  and  a  sum  of  money  to  De  Faria  (the  purchaser,)  beyond 
the  sum  decreed  to  him  at  the  Rolls."  Sugden's  Law  of  Vendors  and  Purchasers, 
231,  n.  (k),  5th  ed.     See  the  end  of  the  Keport  in  17  Ves.  27. 
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Same  principle  as  I  do.  This  would  be  a  very  inconvenient  restraint  on  the  power  of 
the  owners  of  such  property.  A  private  sale  is,  no  doubt,  sometimes  an  imprudent 
exercise  of  that  power  :  but  in  many  situations,  and  under  circumstances  of  no  unfre- 
quent  occurrence,  it  is  wise  aiifi  provident.  Every  case  should  turn  on  its  particular 
circumstances;  and  I  think  there  are  none  in  the  present  case  which,  either  according 
to  sound  sense,  or  to  any  established  course  of  precedent,  affect  it. 

Therefore,  ha\ang  thought  it  adviseable  to  state  this  opinion,  I  will  not  take  up 
any  further  time  on  the  second  point.  I  will  only  say,  that  there  was  very  strong 
con-[101]-tirniation  at  a  period  when,  by  the  death  of  the  tenant  for  life,  the  situa- 
tion of  the  plaintiffs  was  materially  altered.  Upon  the  whole,  I  think  I  must  dismiss 
the  bill  with  costs. 

Bill  dismissed,  with  costs. 

Marry  ATT  and  Others  v.  Nobre.  Gray's  Inn  Hall.  Dec.  16,  1824.  Exchequer 
of  Pleas.  Jan.  26,  1825. — In  insurance  cases,  it  is  always  a  question  of  circum- 
stances, whether,  on  granting  a  commission  abroad,  the  underwriters  shall  be 
required  to  bring  the  whole,  or  any  part  of  the  money  insured,  into  Court. — 
Where  an  order  was  made  for  payment  into  Court  of  50  per  cent,  on  the  sub- 
scriptions of  the  parties,  this  was  held  to  mean  not  a  payment  of  half  the  gross 
amount  of  the  subscriptions,  without  regard  to  the  parties  contributing,  as  a 
condition  of  continuing  the  injunction,  but  a  separate  payment  of  one  moiety  of 
his  individual  subscription  by  each  subscriber ;  and  that  the  injunction  was  to  be 
dissolved  against  such  parties  only,  as  did  not  pay  in,  and  to  be  retained  in  favour 
of  such  as  did. 

This  bill  was  filed  in  November,  1823,  for  a  discovery,  a  commission  for  the 
examination  of  witnesses  at  Bahia,  Maranham,  Ceara,  or  elsewhere  abroad,  in  aid  of  a 
defence  to  separate  actions  at  law,  commenced  just  before  by  the  defendant  (who  is 
resident  at  Bahia)  against  the  plaintiffs  (underwriters  in  London,  above  fifty  in 
number)  to  recover  the  amount  of  their  several  subscriptions  to  two  policies  of  insur- 
ance, effected  in  January,  1822,  upon  a  vessel  called  the  "Rapoza,"and  her  cargo, 
represented  to  consist  of  specie  only,  at  and  from  Bahia  to  Ceara,  and  from  thence  to 
Maranham,  and  for  an  injunction  to  stay  proceedings  at  law.  An  injunction  was 
granted  until  answer,  or  further  order ;  which,  on  the  coming  in  of  the  answer,  in 
Michaelmas  Term,  1824,  the  defendant  moved  to  dissolve,  and  obtained  an  order  for 
that  purpose,  unless  cause  should  be  shewn  to  the  contrary  during  the  present  sittings. 

Pepys  and  Richards,  G ,  now  moved,  upon  notice,  for  a  commission  to  examine 
witnesses  at  the  places  mentioned,  returnable  without  delay  ;  and  that  the  injunction 
might  [102]  be  continued  until  the  return  of  the  commission,  and  publication  should 
have  passed  in  the  cause  ;  and  for  an  inspection  of  books  of  account,  papers,  &c.  They 
produced  an  affidavit  as  to  the  materiality  of  the  witnesses,  without  stating  their 
names  ;  and  read  sufficient  out  of  the  answer  to  shew  that  the  matter  in  question 
arose  abroad,  citing  Akers  v.  Chancej/  (2  Bro.  C.  C.  273).  There  were  very  strong  circum- 
stances of  suspicion  against  the  defendant,  confessed  by  the  answer ;  and  the  Court 
thought  an  opportunity  should  be  allowed  for  further  enquiry,  and  that  a  commission 
should  go. 

The  question  then  arose,  whether  the  commission  was  to  be  taken  unconditionally, 
or  on  any,  and  what  terms. 

Two  of  the  underwriters  had  become  insolvent,  and  Martin  and  Lovat,  for  the 
defendant,  from  thence  inferred,  and  insisted  on,  the  necessity  of  the  payment  into 
Court  of  the  whole  amount  of  the  subscriptions  for  the  security  of  the  assured,  in  the 
event  of  his  being  ultimately  declared  entitled  to  the  whole  :  and  mentioned  the 
(unreported)  case  oi  Manning  v.  lioberfson  (in  Sccio.  Sitt.  after  T.  T.  1819),  which 
was  a  bill  for  relief  and  discovery,  in  this  Court,  as  a  precedent  for  that  course. 

For  the  plaintiffs  it  was  pressed,  that  the  defendant's  case  was  so  suspicious,  the 
undei'writers  would  probably  never  be  called  upon  to  pay  any  part  of  the  money  :  and 
therefore  a  payment  into  Court  to  any  extent  was  unnecessary.  But  the  Chief  Baron 
said  that  there  was  a  great  advantage  in  having  the  money  in  Court,  because  it  urged 
both  parties  to  expedite  the  proceedings  :  that  in  these  cases,  it  was  always  a  question 
of  circumstances,  whether  the  parties  should  be  required  to  bring  the  whole,  or  any 
part,  of  the  money  into  Court ;  and  that  in  the  present  circumstances  it  was  reasonable 
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they  should  pay  in  50  per  cent,  on  their  subscriptions,  which  amounted  to  up-[103]- 
wards  of  13,0001.  The  Court  (*)'  accordingly  made  an  order  to  that  effect,  which  was 
minuted  in  the  terms  following :  "  Ordered,  according  to  notice  of  motion,  plaintiff's 
undertaking  to  pay  into  Court  half  the  insurance  money,  on  or  before  the  first  day  of 
next  term  : — if  the  money  is  not  paid  in  by  that  time  the  injunction  is  to  be  dissolved, 
the  money  when  paid  in  to  be  laid  out  in  3  per  cent,  consols." 

A  diff'erence  of  opinion  arose  on  the  construction  of  the  order,  the  defendant's 
advisers  contending  that,  under  it,  half  the  amount  of  the  sum  assured  bv  the 
plaintiffs  in  the  suit  was  to  be  paid  into  Court,  without  regard  to  the  parties  by  whom 
it  was  to  be  contributed ;  while  the  plaintift"s  advisers  considered,  that  the  order 
merely  required  each  subscriber  to  pav  in  a  moiety  of  his  individual  subscription,  in 
order  to  have  the  benefit  of  the  injunction  being  continued  ;  and  that,  if  the  aggregate 
of  half  the  subscriptions  should  not  be  paid  in,  the  injunction  was  to  be  dissolved  as 
against  those  parties  only  who  should  have  made  default  in  the  payment.  Half  the 
subscriptions  of  all  the  plaintiffs,  except  the  two  who  were  insolvent,  had  been 
collected,  and  was  ready  to  be  brought  in.     In  order  to  settle  the  question — 

January  26th,  1825 — Pepys  and  Richards,  G.  for  the  plaintiff's,  now  moved  to 
vary  the  minutes  of  the  order,  by  inserting  after  the  words  "the  injunction  is  to  be 
dissolved,"  the  following,  "  as  against  those  plaintiff's  who  do  not  pay  in  ; "  observing, 
that  to  adopt  the  construction  insisted  on,  on  the  other  side,  would  be  to  make  the 
underwriters  responsible  one  for  another,  a  principle  never  before  acted  on. 

Lovat  for  the  defendant  opposed  the  application. 

[104]  Graham,  B.(*)-  inclined  to  think  that  the  application  was  improper. 

Garrow,  B.  thought  that  each  assurer  should  only  be  called  on  to  pay  a  moiety 
of  his  own  subscription,  and  that  it  would  be  monstrous  to  make  the  solvent  liable 
for  the  insolvent  underwriters. 

HuLLOCK,  B.  I  feel  no  difficulty  whatever  in  this  case.  The  great  discussion 
upon  the  former  occasion  was,  whether  the  assured  had  not  been  put  out  of  Court  by 
his  own  answer.  It  was  calculated  to  shake  one's  opinion  of  the  merits  of  his  case 
verv  much.  The  Court  granted  the  commission  ;  then  there  was  a  discussion  as  to 
terms.  The  Court  was  at  first  disposed  to  make  the  order  unconditional!}',  although 
the  insolvency  of  two  of  the  underwriters  was  then  as  notorious  as  it  is  now.  It  is 
said,  that  as  the  whole  sum  to  be  paid  in  according  to  the  large  construction  of  the 
order,  is  to  be  divided  between  upwards  of  fifty  individuals,  the  proportion  to  be  con- 
tributed by  each  would  be  small ;  but  I  should  be  acting  on  that  principle.  Carried 
to  its  extent,  it  might  oblige  one  individual  to  pay  .50001.  for  purchasing  a  commission, 
whereas,  it  would  be  better  for  him  to  pay  his  own  entire  subscription  five  times  over. 
It  is  my  conviction,  that  the  intention  of  the  Court  was  to  require  each  party  to 
bring  in  a  moietv  of  his  own  subscription,  that  sum  for  which  he  had  made  himself 
responsible.  The  question  does  not  admit  of  a  doubt,  according  to  equity,  or  common 
sense.  It  would  be  the  height  of  injustice,  to  make  the  solvent  subscribers  answerable 
for  what  the  others  could  not  pay ;  and  what  moreover  the  opposite  party  never  could 
have  recovered  otherwise. 

Motion  granted. 

[105]  The  order  ultimately  made,  was  as  follows.  Commission  abroad  granted, 
and  the  inspection  of  books  ordered,  as  directed  on  the  16th  December.  Each 
plaintiff  is  to  pay  into  Court,  on  or  before  the  1 6th  February  next,  one  moiety  of  his 
indi\adual  subscriptions  to  the  policies ;  the  whole  or  gross  amount  to  be  so  paid, 
to  be  verified  by  affidavit ;  and  if  the  money  be  not  paid  in  within  that  time,  the 
injunction  is  to  be  dissolved  against  such  plaintiffs  as  do  not  pay  in  such  respective 
moieties,  but  to  be  retained  in  respect  of  such  as  do  pay  in  this  money. 

Peace  v.  Roberts  and  Another.  Exchequer  of  Pleas.  January  26th,  1825. — In 
disposing  of  a  rule  nisi  obtained  on  that,  and  other  grounds,  the  Court  will  not 
give  an  opinion  on  the  alleged  unreasonableness  of  an  attorney's  bill,  stated  as 
the  sole  ground  for  supporting  the  rule ;  that  being  a  proper  subject  of  reference 

(*)'  Graham,  B.  and  Garrow,  B.  were  absent. 
(*)^  The  C.  Baron  was  sitting  in  equity. 
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to  the  Master ;  nor  will  they  make  such  reference  a  part  of  the  order  for  dis- 
charging the  original  rule. 

C.ampbell  for  the  plaintiff  opposed  a  rule  requiring  that  party  to  shew  cause,  why 
all  proceedings  subsequent  to  the  writ  of  quo  minus,  and  service  thereof,  should  not 
be  set  aside,  and  why  all  further  proceedings  should  not  be  stayed  on  payment  of  the 
debt,  and  costs  of  the  writ  and  service,  and  why  the  plaintiff's  attorney  should  not 
pay  the  costs  of  the  application. 

Abraham,  in  support  of  the  rule,  abandoned  all  the  grounds  upon  which  it  had 
been  obtained,  except  the  alleged  unreasonableness  of  the  attorney's  charges  for  issuing 
and  serving  the  writ,  on  an  application  made  to  him,  with  a  view  to  a  settlement  of 
the  action. 

But  the  Court  stopped  him,  observing,  that  this  was  a  call  upon  them  to  tax  an 
attorney's  bill,  which  was  a  common  subject  of  reference  to  the  Master,  and  they 

Discharged  the  rule  with  costs. 

Abraham  asked  that  a  reference  to  the  Master  might  be  made  a  part  of  the  present 
order,  but  it  was  refused. 

[106]  Brettargh  and  Others  v.  Dearden.  January  27th,  1825. — By  the  practice 
of  this  Court,  undertaking  to  plead  "on  all  the  usual  terms,"  implies,  as  one  of 
those  terms,  the  retaining  the  venue. — Where  a  defendant,  after  having  obtained 
three  orders  for  time  to  plead  on  the  above  terms,  moved  to  change  the  venue 
from  Middlesex  to  Lancaster,  whereby  the  trial  would  have  been  postponed  from 
the  sittings  in  Hilary  Term,  till  the  Assizes,  the  Court  refused  the  rule  with  costs. 

Assumpsit  on  the  balance  of  an  account  for  freight,  and  carriage  of  goods.  The 
declaration  was  delivered  on  the  24th  November,  in  last  Michaelmas  Term,  and  the 
defendant  in  the  course  of  the  following  month,  obtained  three  successive  orders  for 
time  to  plead  on  all  the  usual  terms.  Subsequently  to  the  last  order,  the  defendant 
took  out  a  summons  to  change  the  venue  from  Middlesex  to  Lancaster,  and  HuUock,  B. 
before  whom  it  was  attended,  refused  an  order  for  that  purpose. 

Parke  now  moved  upon  notice,  and  the  usual  affidavit  to  change  the  venue  in  the 
manner  before  proposed. 

Patteson,  contrk.  In  this  Court,  undertaking  to  plead  "  on  all  the  usual  teims," 
implies  pleading  issuably  ;  rejoining  gratis  ;  taking  short  notice  of  trial ;  and  retaining 
the  venue.  That  was  expressly  decided  in  JFaring  v.  Holt  (3  Pr.  3),  where  only  one 
order  for  time  to  plead  was  granted  ;  and  the  only  question  now  is,  whethei-  the  Court 
will  support,  or  set  aside  that  practice.  If  the  venue  be  not  changed,  the  plaintifl's  are 
in  a  condition  to  proceed  to  trial  at  the  sittings  for  Middlesex  in  this  term,  but  if 
it  be,  they  cannot  have  a  trial  till  the  assizes.  By  the  practice  of  the  other  courts, 
since  the  case  of  Shipley  v.  Cooper  (7  T.  R.  698),  which  over-ruled  that  of  ll'ightnw.n  v. 
Tliompson  (1  Wils.  245),  the  venue  cannot  be  removed  after  obtaining  time  to  plead 
on  the  terms  of  pleading  issuably,  and  taking  short  notice  of  trial,  for  the  first  sittings 
in  London  or  Middlesex. 

Parke  stated,  that  he  had  understood  the  practice  not  [107]  to  be  conformable 
to  the  decision  relied  on,  and  that  it  had  not  been  acted  on. 

Per  Curiam.  The  phrase  "all  the  usual  terms,"  includes  that  of  not  changing  the 
venue,  which,  if  it  were  expanded,  it  would  specify.  The  case  cited  is  expressly  in 
point,  and  the  judge  would  hardly  have  made  the  third  order  for  time  to  plead,  had 
he  anticipated  such  an  application  as  the  present. 

Rule  refused  with  costs. 


Whitley  z'.  Roberts.  Exchequer  of  Pleas.  January  2Sth,  1825. — Land  was  demised 
by  four  persons,  (whose  original  title  did  not  appear),  at  one  entire  rent,  to  be 
divided,  and  paid  separately,  in  equal  portions ;  and  one  of  the  four  distrained 
upon  the  tenant  for  her  own  share  of  the  rent.  While  her  bailiff  was  in  posses- 
sion, a  churchwarden  and  overseer  of  the  poor,  having  notice  of  the  existing 
distress,  distrained  for  a  poor's  rate,  carried  away,  and  sold,  within  four  days, 
part  of  the  property,  distrained  upon,  not  leaving  sufficient  lo  satisfj"  the  first 
distrainer's  demand,  under  a  warrant  of  magistrates  commanding  him  to  make 
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a  distress  upon  the  goods  of  the  tenant,  and  to  sell  the  same,  unless  the  rate  and 
charges  were  paid  within  four  days,  and  return  the  overplus  on  demand.  Held, 
1st,  that  the  first  distress  was  regular,  for  whatever  might  have  been  the  interest 
of  the  landlords  as  between  themselves,  as  between  them  and  the  terre-tenant, 
they  were  tenants  in  common,  and  entitled,  each,  to  a  separate  distress.  2dly. 
That  the  defendant  was  not  within  the  protection  of  the  24  Geo.  II.,  c.  44,  s.  6, 
which  requires  a  previous  demand  of  the  peru.?al  and  copy  of  the  warrant,  for 
although  the  strict  right  of  property  of  the  terre-tenant,  in  the  goods,  had  not 
been  altered  by  the  first  distress,  and,  therefore,  the  mere  seizure  of  them  was  in 
obedience  to  the  warrant,  yet,  that  seizure  should  have  been  made,  subject  to  the 
pre-existing  burthen  upon  the  goods ;  but  not  having  been  so  made,  all  the  over- 
seer's subsequent  acts,  exceeded  his  authority  ;  and,  therefore,  an  action  on  the 
case  was  maintainable  by  the  landlady  to  recover  from  him  the  portion  of  rent 
left  unsatisfied. 

Case.  The  first  count  of  the  declaration  stated  that  plaintiff,  to  wit,  on  &c.,  had, 
by  J.  Williams,  her  bailifl",  seized  and  taken,  as  a  distress  for  171.  lis.  9d.  arrears  of 
rent  then  due  to  her  from  E.  Jones,  for  premises  demised  to  him,  divers,  to  wit,  fifty 
acres  of  wheat,  growing  upon  five  closes,  part  of  the  said  demised  premises,  and  after- 
[108]-wards  cut  and  gathered  the  wheat,  it  being  then  ripe,  and  kept  and  retained 
it  in  her  possession  as  such  distress,  >tec.  Yet  that  defendant  rescued,  seized,  took, 
and  carried  away,  the  said  wheat,  whereby  plaintitt'  has  been  greatly  delayed  in  the 
recovery  of  the  rent,  and  deprived  of  the  means  of  obtaining  satisfaction  thereof,  and 
of  the  costs,  and  is  likely  to  lose  the  same.  The  second  count  stated  that  plaintiff 
had  made  the  distress  by  J.  W.,  according  to  the  form  of  the  statute,  yet,  &c.  The 
third  count  stated  that  plaintift'  impounded  the  wheat  upon  the  closes  where  it  had 
grown,  yet  that  defendant  broke  the  pound,  &c  There  was  a  fourth  count  in  trover 
tor  one  hundred  cart-loads  of  wheat,  in  the  straw,  value  301.  The  defendant  pleaded, 
1st,  the  general  issue ;  2nd,  a  justification,  viz.  that  defendant  as  one  of  the  church- 
wardens, and,  as  such,  one  of  the  overseers  of  the  poor  of  the  parish  of  St.  Asaph, 
(in  which  the  premises  were  situate,)  seized,  took,  and  carried  away,  the  said  wheat, 
and  wheat  in  the  straw,  by,  and  under  the  authority  of  one  act  of  parliament,  made 
in  the  reign  of  Queen  Elizabeth  (43  Eliz.,  c.  2),  for  the  relief  of  the  poor,  according 
to  the  tenor  and  purport  of  the  said  act.  3d,  that  defendant  was  a  churchwarden, 
and  as  such  an  overseer,  &c.,  and  as  such,  did  the  several  acts,  &c.,  concluding  as  the 
second.  The  plaintiff  took  issue  on  the  first  plea;  leplication  as  to  the  second  and 
third,  de  injuria,  &c.,  and  issue  thereon.  The  cause  was  tried  at  the  Summer  Great 
Sessions  of  1824,  for  Flintshire,  before  C.  Warren,  Esq.,  C.  J.  It  was  proved  that 
the  premises  demised  belonged  to  the  plaintiff,  and  three  other  persons.  They  were 
let  by  parol  agreement  to  E.  Jones,  the  tenant,  by  a  Mr.  Brown,  one  of  those  persons, 
at  one  entire  rent  of  941.  per  annum  :  but  the  rent  was  to  be  divided,  and  paid  to  the 
four  landlords  separatelj',  in  equal  portions.  Two  distresses  had  [109]  been  made  on 
Jones,  in  January,  1823,  one  for  the  plaintiff,  and  Brown,  jointly  ;  the  other  for 
another  of  the  landlords ;  but  the  sums  respectively  due  were  paid  to  each  party. 
Another  separate  distress  for  rent,  due  at  the  ladydav  preceding,  was  made  for  the 
plaintirt',  on  some  standing  wheat,  concurrently  with  one  for  Brown,  on  the  15th 
September,  1823.  And  this  second  distress  of  the  plaintiff  gave  rise  to  the  present 
action.  On  the  1 9th.  the  defendant  came  with  two  carts,  raised  the  gates  of  the  fields, 
which  were  locked,  oflT  the  hooks,  and  seized,  took  away,  and  sold  within  four  days, 
thirty-six  shocks  of  the  corn,  which  had  been  cut  by  the  parties  in  possession,  under  a 
magi.strate's  warrant  of  distress  for  71.  7s.,  being  the  amount  of  an  assessment,  for  the 
relief  of  the  poor,  on  the  tenant,  as  an  inhabitant  and  occupier  of  the  parish.  The 
bailiff  had  told  the  defendant,  before  the  seizure,  that  he  had  distrained  on  the  fields 
for  the  plaintiff  and  Brown.  The  rest  of  the  wheat  distrained  upon  was  sold  by  the 
plaintift's  attorney  :  and  the  produce  of  the  sale,  after  deducting  the  expences  of  the 
harvesting,  and  the  distress,  sale,  &c.,  was  only  111.,  which  remained  in  his  hands  to 
be  paid  over.  This  was  the  plaintiffs  case.  When  it  was  closed,  the  magistrates' 
warrant  of  distress,  (which  was  directed  to  the  defendant,  as  one  of  the  overseers  of 
the  parish,  commanding  him  to  distrain  the  goods  of  E.  Jones,  and  if  the  sum  assessed, 
and  the  reasonable  charges  should  not  be  paid  within  four  days,  to  sell  the  distress, 
retain  the  assessment,  and  the  charges,  and  return  the  overplus  on  demand,)  was  put 
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in  and  read  for  the  defendant : — upon  which,  Temple,  C.  for  that  party  submitted, 
that  the  plaintiff  ought  to  be  nonsuited,  upon  two  grounds.  1st.  That  the  plaintiff 
had  shewn  that  she  had  no  right  to  make  this  distress  :  there  was  a  joint  demise,  the 
rent  therefore  was  not  divisible,  and  the  distress  ought  to  have  been  made  by  all  the 
landlords :  2nd.  Under  the  statute  24  Geo.  II.,  c.  44,  s.  6  :  it  having  been  proved  that 
the  defendant  had  acted  under  the  [110]  warrant  of  magistrates,  of  the  perusal  and 
copy  of  which,  no  demand  had  been  made,  and  refused.  The  case  was  left,  upon  the 
evidence  of  the  plaintiff,  to  the  jury,  who  found  a  verdict  for  that  party,  for  61.  lis.  9d. ; 
but  the  Court,  (pursuant  to  the  statute  5  Geo.  IV.,  c.  106,)  gave  the  defendant's 
counsel  leave  to  move  to  set  aside  the  verdict  on  both  or  either  of  the  above  grounds, 
and  to  enter  a  nonsuit. 

Temple,  C.  had  obtained  a  rule  (*)  for  that  purpose  in  the  last  term,  against  which, 
Taunton,  W.  E ,  Peake,  S.,  and  Daniel,  now  shewed  cause. 

[Ill]  1st.  The  evidence  does  not  clearly  shew  the  e.xact  nature  of  the  four  land- 
lords' interests  ;  but  so  far  as  appears  by  it,  they  were  tenants  in  common,  and  each 
had  a  separate  interest.  The  demise  of  the  premises  was  at  one  entire  rent  :  but  there 
was  a  separate  and  distinct  reservation  of  one-fourth  of  the  rent  to  each  ;  therefore 
each  had  a  right  to  distrain  for  his  own  proper  portion.     Harrison  v.  Barnhy  (5  T.  R. 

(*)  This  was  the  first  rule  granted  in  this  Court  under  the  late  act  5  Geo.  IV., 
c.  106,  "to  enlarge  and  extend  the  power  of  the  judges  of  the  several  Courts  of  Great 
Session  in  Wales,  and  to  amend  the  laws  relating  to  the  same  : "  by  the  second  and 
third  sections  of  which,  it  is  provided  as  follows : — II.  "  And  whereas  it  may  be 
expedient,  for  the  better  and  more  perfect  administration  of  justice  in  Wales,  that  the 
Court  of  King's  Bench,  Common  Pleas,  and  Exchequer,  should,  in  certain  cases,  have 
the  power  of  granting  new  trials  of  causes,  which  have  been  commenced  and  been  tried 
in  the  said  Court  of  Great  Sessions."  Be  it  therefore  enacted,  by  the  authority  afore- 
said, that  from  and  after  the  passing  of  this  act,  it  shall  and  may  be  lawful  for  any 
party  or  parties,  who  shall  be  dissatisfied  with  any  verdict  given  or  obtained,  or 
nonsuit  entered  against  him,  her,  or  them,  in  any  action  which  shall  have  been  tried 
in  any  of  the  said  Courts  of  Great  Sessions,  to  apply,  by  motion,  to  any  of  the  said 
Courts  of  King's  Bench,  Common  Pleas,  or  Exchequer,  sitting  in  Banco,  for  a  rule 
shew  cause  why  a  new  trial  of  such  action  should  not  be  granted,  or  nonsuit  set  aside 
and  a  new  trial  granted,  or  a  verdict  entered  for  the  plaintiff  or  defendant,  or 
nonsuit  entered,  as  the  case  may  be,  in  the  same  manner  as  hath  been  usually  hereto 
fore  done  in  actions  depending  in  the  said  Courts,  and  tried  at  nisi  prius  before  ant 
judge  of  assize,  by  virtue  of  any  record  issuing  out  of  the  said  Courts  :  and  thai 
thereupon  it  shall  and  may  be  lawful  for  the  said  Courts,  to  grant  such  rule,  ancf 
proceed  to  hear  and  determine  tbe  merits  of  the  same,  in  such  manner,  and  form, 
hath  been  heretofore  done  in  actions,  depending  in  the  .said  last-mentioned  Court 
and  tried  as  aforesaid  ;  and  in  case  the  Courts  shall  make  the  said  rule  absolute,  which" 
they  are  hereby  authorized  and  empowered  to  do,  and  order  a  new  trial  to  be  had 
between  the  parties  in  such  action,  that  upon  the  party,  or  parties,  who  shall  have 
obtained  such  rule,  delivering  an  office  copy  of  such  rule,  so  made  absolute,  to  the 
proper  officer  of  the  Court  of  Great  Sessions,  where  such  cau.se  was  tried,  all  proceed- 
ings upon  the  former  verdict,  or  nonsuit,  so  obtained  in  the  said  Courts  of  Great 
Sessions,  shall  cease ;  and  the  said  actions  shall  proceed  to  trial  at  the  next,  or  some 
other  Great  Sessions,  to  be  holden  in  and  for  the  county  in  which  the  same  was  tried, 
as  aforesaid,  in  like  manner  as  if  no  trial  had  been  had  therein,  or  in  case  of  a  verdict 
being  ordered  to  be  entered  for  the  plaintiff  or  defendant,  or  a  nonsuit  being  ordered 
to  be  entered,  as  the  case  may  be,  judgment  shall  be  entered  accordingly. 

III.  And  be  it  further  enacted,  by  the  authority  afore-said,  that  a  transcript  of  the 
record  for  which  such  new  trial  shall  be  moved,  or  motion  made  for  altering  the 
verdict,  or  entering,  or  setting  aside,  a  nonsuit,  certified  by  the  Prothonotary  of  the 
said  Courts  of  Great  Sessions,  respectively,  or  his  deputy,  shall  be  transmitted  to  the 
Court  to  which  such  application  shall  be  made  as  aforesaid,  for  the  purpose  of  such 
motion  for  a  new  trial,  or  setting  aside  such  nonsuit  and  granting  a  nevv  trial  thereon, 
or  entering  a  verdict  for  the  plaintiff  or  defendant,  or  entering  a  nonsuit,  and  which 
transcript  the  said  Prothonotary,  or  his  deputy,  is  hereby  authorized  and  required  tc 
deliver,  on  demand,  on  payment  of  the  usual  fee ;  and  that  the  costs  of  such  applica 
tion  for  a  new  trial,  and  setting  aside  such  nonsuit,  or  entering  a  verdict,  for  plaintif 
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246)  shews  that  a  terre-tenant,  holding  under  two  tenants  [112]  in  common,  cannot 
pay  the  whole  rent  to  one,  after  notice  from  the  other  not  to  pay  it.  Supposing  the 
demise  to  have  been  joint,  yet  the  subsequent  agreement  would  operate  by  relation, 
and  give  several  interests :  Bacon's  Abr.  Tit.  "  Replevin,"  K.  But  if  it  were  certain 
that  a  joint  rent  had  been  reserved  to  the  landlords  in  entirety,  yet  the  distresses 
might  have  been  separated.  This  is  supported  by  Lord  Holt's  authority,  in  Pullen  v. 
Palmer  (3  Salk.  207),  where  his  Lordship  said,  that  "one  joint  tenant  may  distrain, 
but  cannot  avow  separately."  It  follows,  that  the  plaintiffs  distress  was  lawful. 
2dly.  That  being  so,  the  defendant  is  not  within  the  protection  of  the  6th  section  of 
the  statute  24  Geo.  IL  The  provisions  of  that  statute  do  not  apply  to  an3'  other  case, 
than  where  the  officer  has  acted  in  obedience  to  the  warrant,  and  the  magistrate  would 
be  liable  if  the  act  done  were  illegal.  That  was  decided  in  Money  v.  Leach  (3  Burr. 
1742) ;  and  BcU  v.  Oakley  (2  M.  &"S.  259),  MiUmi  v.  G-reen  (5  East,  233),  and  all  the 
subsequent  cases  proceed  upon  the  same  principle.  In  this  case  the  warrant  directed 
the  defendant  to  seize  the  goods  of  Jones,  but  he  seized  goods  which  were  not  his,  and 
therefore  was  a  wrong  doer  ;  the  corn  had  been  previously  distrained  upon,  and  was 
then  in  custodia  legis.  Jones  had  then  only  a  qualified  right  of  property  ;  he  had  no 
right  of  possession  to  the  wheat.  That  was  in  the  persons  who  had  distrained  ; 
(Hullock,  B.  observed  that  the  contrary  had  been  settled  in  a  very  famous  case.(fc')) 
However  that  may  be,  the  defendant  was  only  commanded  to  take  those  goods  of 
which  Jones  had  the  absolute  right  of  property,  and  also  the  right  of  possession  ; 
those  goods  which  were  unfettered  by  the  claim  of  any  third  person  :  but  Jones's  right 
of  property  in  the  corn  was  to  a  certain  degree  taken  away ;  he  would  not  have  been 
entitled  to  take  possession  [113]  of  it  himself,  nor  to  have  maintained  trover  for  it. 
The  party  injured  must  have  a  remedy  against  somebody,  Parfon  v.  U'illiavis :  (a) 
the  magistrates  cannot  be  answerable,  for  the  warrant  was  perfectly  regular,  and  the 
demand  of  a  copy  of  it  would  not  have  given  an  action  against  them.  It  might  be 
argued  from  Parton  v.  IVUliams,  that  if  the  defendant  believed  he  was  acting  bona  fide 
in  obedience  to  the  warrant,  when  he  seized  the  corn,  he  would  have  been  protected 
by  the  statute ;  but  in  this  case  he  was  told  what  had  occurred,  and  warned  of  the 
consequences,  and  he  insisted  on  proceeding.  His  conduct,  therefore,  was  not  the 
effect  of  ignorance,  or  inadvertence,  but  of  wilful  perseverence.  In  the  course  of  the 
argument  Harper  v.  Carr  (7  T.  R.  270),  was  mentioned  to  shew  that  the  statute 
extended  to  churchwardens  acting  within  the  line  of  their  duty. 

Temple  and  Corbett,  in  support  of  the  rule,(*)  insisted,  in  reference  to  the  first 
point,  that  it  had  been  taken  for  granted  at  the  trial,  that  the  landlords  were  co- 
parceners, and  that  made  a  very  material  difference  in  the  case.  Putting  the  first 
distress  out  of  the  question  ;  (the  Court  had  intimated  that  it  could  not  be  supported,) 
and  taking  the  case  as  it  appeared  upon  the  evidence,  the  plaintiffs  second  distress 
was  illegal.  The  demise  was  of  one  term  at  one  entire  rent,  and  that  rent  could  not 
be  split  into  four,  so  as  to  give  four  separate  distresses,  which  would  be  oppressive  in 
the  extreme.  But  it  was  put  upon  the  record  that  the  plaintiti"  had  distrained  for 
herself  alone,  while  there  was  a  distinct  distress  made  at  the  same  time  for  another  of 
the  landlords.  Therefore  the  plaintiff  did  not  bring  herself  within  the  rule  of  law, 
on  which  alone  a  dis-[114]-tress  by  her  could  be  sustained,  which  was,  that  a  distress 
might  have  been  made  by  one  in  the  name  of  all  the  rest.  But  if  that  were  held 
otherwise,  then,  on  the  second  ground,  the  action  was  not  maintainable,  for  the  defen- 
dant was  entitled  to  the  benefit  of  the  statute.     The  statute  was  passed  for  the  pro- 

or  defendant,  or  entering  a  nonsuit,  shall  be  in  the  discretion  of  the  said  Court  to 
award  and  order  to  and  by  which  party  to  such  motion  the  same  shall  be  paid,  &c. 

The  rule  was  drawn  up  in  the  following  form  : — 

Wednesday  the  10th)  L^pon  the  motion  of  Mr.  Temple,  of  counsel  for  the 
day  of  November,  /defendant,  and  reading  the  transcript  of  the  record  of 
the  Great  Session  of  the  county  of  Flint,  It  is  ordered  that  the  plaintiff  shew  cause, 
on  Friday  the  1 9th  day  of  November,  inst,  why  the  verdict  obtained  by  her  at  the 
last  Flintshire  Great  Session,  should  not  be  set  aside,  pursuant  to  the  statute,  and  a 
nonsuit  entered  upon  notice  of  this  rule,  to  be  given  to  her  in  the  mean  time. 

(e)  Rex  V.  Cotton,  Parker,  131. 

(a)  3  B.  &  Aid.  330.     See  the  judgment  of  Holroyd,  J.,  p.  339. 

(*)  Campbell  was  to  have  argued  on  the  same  side. 
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tection  of  officers  acting  bon&  fide  in  the  performance  of  their  duty,  and  this  officer 
was  so  acting.  Under  the  warrant  he  was  bound  to  take  all  the  property  of  Jones, 
and  it  was  not  averred  by  the  record  that  he  did  more,  for  the  corn  still  continued 
to  be  his  property.  (Hullock,  B.  There  is  another  objection  to  his  conduct ;  the 
warrant  directed  him  to  distrain  the  goods ;  and  if  the  rate  were  not  paid  within  four 
days,  to  sell  them ;  but  he  seized,  took  them  away,  and  sold  them  uno  flatu.)  At  all 
events  the  question  was  so  nice  and  difficult  as  to  bring  him  within  the  policy,  and 
meaning  of  the  act.  This  differed  from  all  the  cases  cited  on  the  other  side,  inasmuch 
as  it  was  not  one  of  wilful  wrong,  or  of  a  clear  deviation  from  the  command  of  the 
warrant,  which  alone  excluded  the  officer  from  the  protection  given  by  the  law.  To 
hold  this  officer  liable  to  the  action  would  be  a  peculiar  hardship  on  him,  because, 
had  he  refused  to  obey  the  warrant,  he  would  have  been  liable  to  an  indictment  for 
his  disobedience,  even  if  it  turned  out  that  the  distress  would  have  been  in  some 
respects  illegal.     They  cited  Price  v.  Messenger  (2  B.  and  P.  IbH). 

Alexander,  C.  B.  It  appears  to  me,  that  this  rule  must  be  discharged.  Two 
questions  have  been  argued.  1st.  Whether  the  original  distress  was  proper  at  all ; 
whether,  from  the  .situation  of  the  parties,  any  one  of  the  persons  under  whom  the 
land  was  held,  was  entitled  to  make  a  distress  for  the  portion  of  rent  due  to  him. 
There  is  no  evidence  with  respect  to  their  title.  But  there  is  no  [115]  doubt,  that 
in  reference  to  the  tenant,  they  must  be  taken  to  have  been  tenants  in  common,  for 
the  tenant  made  a  specific  contract  to  pay  the  rent  to  them  in  four  parts,  and  that 
contract  had  been  previously  acted  on.  Therefore,  upon  whatever  terms  they  may 
have  taken  the  estate,  as  between  themselves,  as  between  Jones  and  them,  they  must 
be  considered  as  tenants  in  common.  Consequently,  it  seems  clear,  that  the  distress 
was  proper.  The  second  question  raised,  was  whether  this  defendant  is  entitled  to 
the  benefit  of  the  act  of  Geo.  II.,  and  whether  the  right  of  action  is  not  barred,  in 
consequence  of  the  plaintiff  having  omitted  to  demand  a  copy  of  the  warrant  under 
which  the  defendant  acted.  Now  I  am  satisfied  from  the  cases,  that  unless  it  be 
proved  at  the  trial,  that  the  act  complained  of  was  done  in  obedience  to  the  warrant, 
the  officer  is  not  within  the  protection  of  the  statute  :  and  it  seems  to  me,  that  this 
officer  could  not  have  acted  so,  because  the  warrant  required  him  to  distrain  the  goods 
of  Jones,  and  sell  them  within  four  days,  unless  the  sum  assessed  were  paid,  and  to 
return  the  overplus  on  demand.  But  in  the  state  in  which  things  then  were,  he  had 
no  right  to  seize  the  property  as  the  goods  of  Jones,  because  there  were  other  persons 
entitled  to  the  benefit  of  it  by  a  prior  title.  He  appears  to  have  been  apprized  of  the 
actual  circumstances,  but  he  nevertheless  took  away  a  part  of  the  wheat  and  sold  it. 
He  had  no  right  to  do  so,  and  he  exceeded  his  authority  ;  for  the  warrant  applied  to 
those  goods  only  in  which  Jones  was  particularly,  and  solely  interested. 

Graham,  B.  I  agree  with  my  Lord  Chief  Baron.  With  respect  to  the  first  part 
of  the  case,  we  cannot  look  into  the  title  further  than  as  it  is  shewn  by  the  evidence, 
and  on  that,  notliing  is  more  distinct,  than  that  the  interest  taken  by  the  landlords 
under  the  contract  with  Jones,  was  that  of  tenants  in  common.  The  distinction 
between  tenants  in  common,  and  joint  tenants,  is  very  plain,  and  [116]  there  is  good 
reason  for  it.  Whatever  may  be  the  number  of  joint  tenants  of  an  estate,  no  one  of 
them  has  a  right  to  any  individual  part  of  the  estate,  or  the  rent,  because  each  holds 
per  my  et  per  tout,  and  there  is  but  one  complete  title  in  all.  But  the  case  of  tenants 
in  common  who  have  unity  of  possession  only,  is  quite  different,  and  when  one  tenant 
in  common  distrains,  he  is  not  required  to  distrain  for  the  others,  all  of  whom  may 
have  been  paid  the  portions  to  which  they  are  separately  entitled.  In  considering 
the  second  question,  1  was  at  first  a  little  doubtful,  but  my  doubts  have  been  removed. 
The  statute  has  said  that  the  officer  shall  be  protected  in  all  cases  where  he  acts 
merely  ministerially,  and  the  Court  would  ceitainly  wish  to  adopt  the  intention  of 
the  legislature.  But  in  holding  the  defendant  liable  in  this  case,  they  impose  no 
hardship  on  him.  The  magistrates  not  being  aware  of  the  landlad3''s  distress,  properly 
issue  their  warrant  to  the  overseer  to  take  the  goods  of  E.  Jones.  The  overseer 
comes  upon  the  property,  and  discovers  the  obstruction  to  the  execution  of  the 
precept.  What  duty  is  then  laid  upon  him,  beyond  the  exercise  of  an  ordinary  dis- 
cretion 1  Though  the  act  of  distress  had  not  changed  the  property,  yet  it  had 
qualified  it  so,  that  the  chattels  were  not  to  be  touched  as  the  property  of  the  tenant. 
They  were  then  in  the  custody  of  the  law ;  and  that  was  enough  to  excite  caution  in 
the  most  inexperienced  man  living-     A  prudent  man  would  have  gone  immediately 
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to  the  magistrates,  and  acquainted  them  with  what  had  occurred  ;  or  he  would  have 
waited  till  the  prior  claim  had  been  satisfied,  and  then  taken  the  overplus  if  there 
were  any  ;  but,  at  once,  he  wrests  the  corn  out  of  the  possession  in  which  it  was,  and 
carries  it  away.  Under  these  circumstances,  I  think,  that  from  his  wilful  conduct,  he 
has  taken  the  responsibility  upon  himself,  and  abandoned  the  benefit  he  might  other- 
wise have  derived  from  the  statute. 
Garrow,  B.  concurred. 

[117]  HuLLOCK,  B.     This  rule  was  obtained  upon  two  grounds  :  with  respect  to 
the  first,  I  think  the  Court  can  only  look  to  the  evidence  given  before  the  judge,  by 
whom  the  case  was  tried  ;  it  would  not  be  warranted  in  examining  into  the  origin  of 
the  title.     Now  it  appears  by  the  evidence  of  the  tenant,  that  the  taking  was  from 
these  parties  severally,  and  therefore  the  defendant  would  be  estopped  from  saying, 
that  the  plaintifi"  was  one  of  four  joint  tenants,  and  had  mistaken  her  course.     If 
there  had  been  any  mistake  upon  that  part  of  the  case,  the  question  arising  upon  it, 
would  not  be  a  proper  one  for  the  consideration  of  the  Court,  but  ought  to  have  been 
left  to  the  jury.     If  there  were  any  doubt  upon  it  now,  I  should  be  of  opinion  that 
the  case  ought  to  go  down  again,  but  it  is  idle  to  imagine  it.     Then  if  they  are  to  be 
considered  as  tenants  in  common,  Harrkan  v.  Barnhy  is  decisive  that  one  such  tenant 
may  do  as  the  plaintiff  has  done  :  and  Cutting  v.  Derby,  in  the  2nd   Blackstone,  1077, 
is  a  much  stronger  case.     With  respect  to  the  other  ground,  I  apprehend  it  to  be 
clear,  that  to  entitle  a  party  to  the  demand  of  the  copy  of  the  justice's  warrant,  he 
must  shew  that  he  acted  in  obedience  to  it.     The  question  is,  whether  this  defendant 
did  so.     The  act  provides  by  the  6th  section,  that  no  action  shall  be  brought  against 
any  constable,  headborough,  or  other  officer,  for  any  thing  done  in  obedience  to  any 
warrant,  under  the  hand  or  seal  of  any  justice  of  the  peace,  until  demand  hath  been 
made,  or  left  at  his  abode  in  writing,  of  the  perusal  and  copy  of  such  warrant,  and 
the  same  hath  been  refused,  or  neglected  for  the  space  of  si.x  days.     In  Nutting  v. 
Jachon  (E.  13  G.  3,  Bull.  N.  P.  '24),  this  species  of  officers  was  held  to  be  within  the 
act.     In   some  of  the  cases  cited,  the  party  made  a  mistake  in  the  person  of  the 
individual  against  whom  the  warrant  was  directed,  and  that  was  held  to  be  such  a 
deviation  from  the  words,  as  would  exempt  the  magistrate  from  any  liability.     Did 
this  [118]  man  seize  the  property  of  E.  Jones  at  the  time  of  the  seizure?     I  think  he 
did  ;  that  was  very  much  gone  into  in  the  case  of  The  King  v.   Cotton.     There  the 
question  was,  whether  goods  distrained  for  rent  were  liable  to  an  extent,  and  the 
point  arose,  whether  the  property  of  the  owner  of  the  goods  was  divested  by  the 
distress.     C.  B.  Parker,  in  bis  judgment,  (p.  121,)  says,  "the  distrainer  neither  gains 
a  general  nor  a  special  property,  nor  even   the  possession,  in  the  cattle  or  things 
distrained  ;  he  cannot  maintain  trover  or  trespass ;  for  they  are  in  the  custody  of  the 
law,  by  the  act  of  the  distrainer,  and  not  by  the  act  of  the  party  distrained  upon." 
And  again,  quoting  the  language  of  Fowicke,  C.  J.  of  the  C.  P.,  "Mich.   20  H.  7, 
fol.  1,  pi.  1.     The  distrainer  hath  neither  property  nor  possession  in  the  distress,  for 
the  pound  is  an  indifTerent  place  between  them,  and  the  party  is  only  restrained  from 
the  use  of  the  distress,  till  payment  of  the  rent ;  and  if  a  stranger  takes  the  goods 
distrained  out  of  the  pound,  the  lord  shall  only  have  a  parco  fracto  ;  and  in  the  same 
case  the  tenant  shall  have  an  action  of  trespass,  for  the  property  remains  in  him  ;  and 
it  is  not  like  a  pledge,  for  he  has  a  property  for  the  time."     Aim  Bro.  Property,  52. 
A  distress  then  causes  no  alteration  of  property  ;  and  thus  far  we  may  proceed  with 
safety,  that  the  overseer  was  warranted  in  making  that  seizure,  although  the  goods 
were  distrained  and  in  custodia  legis.     But  then  was  he  warranted  in  selling  them  1 
I  think  not.     It  must  be  understood,  that  this  was  a  warrant,  either  authorizing  him 
to  seize  such  things  only  as  were  the  unqualified,  unincumbered  property  of  Jones  ; 
or  if  it  did  authorize  him  to  take  any  other,  it  would  be  to  take  them  sub  modo,  and 
liable  to  the  burthen  that  was  upon  them      The  ground  of  the  action,  is  the  taking 
away  the  goods,  which   amounts  to  a  rescue.     It  does  not  appear  that  they   were 
disposed  of  in  conformity  with  the  warrant.     They  were  seized  on  the  19th,  and 
earned  away  on  the  instant  and  sold  ;  in  order  to  shew  a  complete  obedience  to  the  pre- 
cept, it  should  have  been  [119]  proved,  that  the  rate  assessed,  was  not  paid  within  four 
days — that  the  property  was  then  sold,  and  the  surplus  returned  to  Jones.     In  Bell 
v.  Oakely,  the  party  was  commanded  to  enter  into  a  certain  place,  and  seize  property  ; 
he  did  do  so,  but  not  in  the  manner  dii'ccted,  and  he  was  held  not  to  be  justified.     If 
this  officer  had  seized  the  goods,  and  held  his  hands  for  a  few  days,  until  the  former 
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distrainer  h;id  either  resolved  not  to  sell ;  or  that  he  might  receive  the  overplus  of  a 
sale,  to  which  he  would  have  had  a  right;  his  seizure  would  have  been  justifiable. 
But  not  having  done  so,  I  consider  all  his  acts  subsequent  to  the  seizure,  to  have  been 
beyond  his  authority,  and  that  he  is  liable  to  this  action,  because  he  did  not  act 
throughout  in  obedience  to  the  warrant,  which  must  be  construed  according  to  the 
subject  matter.  It  is  an  answer  to  the  argument  of  his  having  literally  obeyed  the 
order,  that  his  disobedience  did  not  come  down  to  the  time  of  the  sale.  Therefore  I 
agree  with  the  rest  of  the  Court,  that  this  rule  should  be  discharged. 
Rule  discharged  without  costs.* 

Tyson  v.  Thomas.  Exchequer  of  Pleas.  January  29th,  1825.  —A  contract  for  the 
sale  of  corn  by  the  hobbett,  is  in  contiavention  of  the  provisions  of  the  22  Car.  II., 
0.  8,  s.  2,  and  therefore  an  action  will  not  lie  for  the  breach  of  it. — The  5  Geo.  IV. 
c.  106,  s.  2,  authorizes  applications  to  the  three  superior  Courts,  for  new  trials, 
&c.,  in  actions  tried  in  the  Courts  of  Great  Sessions  in  Wales :  previous  to  such 
an  application,  the  transcript  of  the  record  ought  to  be  transmitted  from  the 
inferior'  to  the  superior  Court. — The  same  statute  leaves  the  costs  of  such  applica- 
tions in  the  discretion  of  the  Court  above :  this  Court  refused  the  costs  of  rules 
discharged,  where  the  applications  were  proper,  as  founded  on  the  permission  of 
the  judge  below. 

[Referred  to,  Hughes  v.  Humphreys,  1854,  3  E.  &  B.  954.] 

This  was  an  action  of  assumpsit.  The  declaration  stated,  that  on  30th  August, 
1823,  plaintiff  at  the  request  of  defendant,  bargained  to  buy  of  him,  and  defendant 
sold  to  plaintiff,  twenty  hobbetts  of  barley,  at  10s.  a  hobbett,  [120]  with  scorage,  viz.  a 
hobbett  on  the  twenty,  to  be  got  ready  when  called  for,  or  as  soon  as  defendant  possibly 
could,  to  be  delivered  at  the  house  of  J.  J  ,  in  Llanrwst,  and  paid  for  on  delivery ; 
and  in  consideration  thereof,  and  that  plaintiff  had  paid  one  peiniy  in  part  payment, 
and  had  undertaken  to  receive  the  barley,  and  pay  defendant  for  the  same  at  the  price 
before  mentioned,  defendant  undertook  to  deliver  it,  within  a  reasonable  time,  at  the 
price  aforesaid.  The  declar'ation  then  alleged  a  br-each  by  non-delivery,  on  request, 
whereby,  and  by  reason  of  bar-ley  of  that  description  having  risen  in  price,  viz.  to  18s. 
a  hobbett,  plaintiff  had  been  greatly  iirconvenienced  and  damnified.  The  defendant 
pleaded  the  general  issue.  On  the  trial  of  the  cause,  at  the  Summer  Great  Session  of 
1823,  for  Denbighshire,  before  C.  Warren,  Esq.,  C.  J.,  the  coirtract,  as  laid,  the  breach 
on  a  request  made  in  April,  and  the  intermediate  advance  in  the  price  of  the  article, 
wer'e  pr'oved. 

Hill,  for  the  defendant,  then  objected  that  the  contract  was  illegal  by  the  statute 
22  Car.  II.,  c.  8,  s.  2, (a)  and  could  not  be  the  foundation  of  arr  action  ;  he  also  cited 
the  cases  [121]  of  The  King  v.  Major  (4  T.  R.  750),  and  The  King  v.  Arnold  (5  T.  R. 
353),  and  pressed  for  a  nonsuit.  But  it  not  having  been  pr'oved  what  measure  a 
hobbett  was,  evidence  was  gone  into  on  that  point ;  and  two  witnesses  stated,  that  a 
hobbett  was  the  customary  measui'e  in  Llanrwst  market,  but  there  was  no  actual 
measure,  or  vessel  called  by  that  denomination,  although  there  was  an  actual  measure, 
or  vessel,  called  a  half-hobbett.  The  half-hobbett  consisted  of  two,  the  hobbett  of 
four  pecks,  or  eighty-four  (legal)  quarts,  the  peck  containing  twenty-one  quarts. 
Another  witness  said,  that  three  Llanrwst  hobbetts  made  a  London  quarter ;  but 
added  that  the  hobbett  was  not  always  the  same,  but  varied  from  eighty  to  eighty- 
four  quarts.     Upon  this  evidence,  the  Court  was  of  opiniorr  that  the  plaintiff  should 

*  See  the  thir-d  section  of  the  statute,  p.  Ill,  ante.     And  pp.  128,  129,  post. 

(a)  By  which  it  is  enacted,  that  "if  any  person  shall  sell  any  sort  of  cor'n  or  grain, 
usually  sold  by  bushel,  either  in  open  market,  or  any  other  place,  by  any  other  bushel 
or  measure  than  that  which  is  agreeable  to  the  standard  marked  in  his  Majesty's 
Exchequer,  commonly  called  the  Winchester  measur'e,  containing  eight  galloirs  to  the 
bushel,  he  shall  forfeit  for  every  such  offence,  the  sum  of  40s."  By  the  22  arrd  23 
Car.  II.,  c.  12,  s.  2,  it  is  enacted  that  every  per-son  who  shall  sell  or  buy  any  corn,  &c., 
in  any  other  manner  than  as  is  directed  by  the  said  act  (22  Car.  II.)  shall  forfeit  and 
lose,  beside  the  penalty  of  the  former  act  appointed,  all  corn,  &c.,  bought  or  sold 
contrary  to  the  act,  or  the  value  thereof,  &c. 
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be  called  :  but,  to  save  the  expense  of  a  new  trial,  the  case  went  to  the  jury,  who 
found  a  verdict  for  the  plaintiff,  damages  40s.  ;  upon  which  a  nonsuit  was  entei'ed, 
with  liberty  to  move  to  set  it  aside,  and  enter  a  verdict  for  the  plaintiff  for  the 
damages  found  by  the  jury. 

Temole,  C.  had  obtained  a  rule  (*)  for  that  purpose  on  the  10th  of  last  November, 
on  these  grounds  : — that  it  was  now  too  late  to  contend,  that  the  statute  of  Car.  II. 
meant  to  prohibit  sales  of  the  sort  in  question,  or  to  enforce  the  use  of  one  uniform 
measure  :  that  its  object  was  to  protect  the  subject  from  the  possibility  of  fraud,  by 
means  of  [122]  fraudulent,  or  counterfeit  measures  ;  and  in  that  view,  it  merely 
provided  against  a  selling  by  any  measure  purporting  to  be  a  bushel,  or  an  aliquot 
part  or  multiple  of  a  bushel,  unless  the  measure  were  conformable  to  the  Winchester 
bushel ;  that  barley  was  not  a  grain  "  usually  sold  by  bushel  "  in  the  Llanrwst  market, 
and  theiefore  this  case  was  not  within  the  st<itute  :  that  the  statute  did  not  make  any 
contract  void,  except  by  inference :  (Garrow,  B.  referred  to  the  case  of  Laio  v.  Hodxon 
(2  Camp.  147,  S.  C.  11  East,  300),  as  shewing  that  a  contract  could  not  be  enforced 
by  action,  if  the  subject  matter  of  it  were  forbidden  by  a  statute,  giving  penalties ;) 
that  conceding  the  intent  of  the  act  of  Car.  II.  to  have  been  the  establishment  of  a 
common  standard,  it  had  been  indirectly,  and  impliedly  repealed,  by  a  long  series  of 
subsequent  acts,  which  recognized,  and  thereby  sanctioned,  (for  the  legislature  would 
not  recognize  any  thing  illetial,)  the  existence  of  customary  measures.  The  acts  alluded 
to  were  those  which  directed  returns  of  the  quantities  and  prices  of  corn.  Till  the 
late  statutes  for  the  regulation  of  the  corn  trade,  the  principal  of  those  were,  the 
29  Geo.  III.  c.  58,  s.  20,  and  the  31  Geo.  III.  c.  30,  s.  S3  :  by  the  first  of  these,  buyers 
of  corn  for  sale  were  directed  to  deliver  to  the  inspector  an  account,  in  writing,  of  the 
quantities  received  by  them  duiing  the  week,  with  the  prices,  and  by  what  measure, 
or  weight,  the  same  was  bought,  under  a  penalty  of  101.  :  and  the  inspectors  were  to 
compute  the  quantities  by  the  Winchester  bushel.  By  the  second,  the  inspector  was 
required  to  make  a  comparison  of  the  measure  commonly  used  in  the  city,  or  town, 
for  which  he  was  appointed,  with  the  Winchester  measure,  and  to  return  a  statement 
thereof,  in  writing,  to  the  receiver  of  returns.  The  recent  statute,  -5  Geo.  IV.,  c.  74, 
"  for  a.scertaining,  and  establishing  uniformity  of  weights,  and  measures,"  included  a 
similar  recognition.  Its  fifteenth  section  contained  a  provision  respect-[123]-ing  weights, 
or  measures,  established  by  local  custom,  not  treating  them  as  illegal. 

Campbell  and  Daniel  shewed  cause.  They  contended  that  the  nonsuit  was  proper ; 
for,  1st,  the  contract  was  contrary  to  the  provisions  of  the  two  acts  of  parliament,  the 
22  Car.  II.  c.  8,  s.  2,  and  the  22  and  23  Car.  II.  c.  12,  s.  2.  The  King  v.  Major,  and 
The  King  v.  Arnold  had  decided  that  both  these  parties  committed  a  breach  of  these 
acts  in  entering  into  the  contract,  and  that  if  the  corn  had  been  actually  delivered,  it 
would  have  been  foifeitable,  or  the  value  of  it,  by  each  of  them,  with  a  penalty  of 
40s.  In  the  first-mentioned  case,  Mr.  Bearcroft,  in  his  argument  against  the  conviction, 
stated  and  urged,  with  great  force,  all  the  statutes  supposed  to  have  virtually  repealed 
the  two  acts  of  Car.  II.  ;  but  the  Court  considered  that  they  had  no  such  effect. 
These  statutes  applied  to  all  sorts  of  measures,  except  the  Winchester,  and  being 
unrepealed,  it  followed,  2dly,  that  the  contract  was  void,  and  could  not  be  enforced 
by  action  :  for  it  had  been  frequently  held,  that  where  a  statute  prohibits  any  thing 
to  be  done  undei-  penalties,  no  action  grounded  on  the  act  prohibited,  can  be  sustained 
by  the  party  who  has  done  the  act.  That  position  was  supported  by  Rihhans  v.  Crickelt 
(1  B.  and  P.  264),  Lighijoot  v.  Tenant  (ib.  551),  Law  v.  Hod^on,  Langton  v.  Hughes 
(1  M.  and  S.  593),  and  Bendey  v.  Bignold  (5  B.  and  A.  335). 

Temple,  C.  and  Corbett,  in  support  of  the  rule.  The  last  proposition  is  not  to  be 
controverted ;  but  this  sale  was  not  within  the  mischief  meant  to  be  suppressed  by 

(*)  The  rule  was  inadvertently  applied  for,  and  granted,  without  the  transcript  of 
the  record  having  been  transmitted  to  this  Court  from  the  Court  below,  according  to 
the  requisition  of  the  3rd  section  of  the  5th  Geo  IV.,  c.  106  ;  see  p.  Ill,  ante.  When 
drawn  up,  however,  it  was  kept  impounded  in  the  Master's  office  until  the  transmission 
of  the  record,  certified  b}'  the  Prothonotary  of  the  Court  of  Great  Session,  after  which, 
it  was,  by  the  permission  of  the  Court,  given  out.  This  rule  differed  from  that  drawn 
up  in  the  case  of  Whitley  v.  Roberts  (see  ante,  p.  Ill),  in  having  the  words  "or  his 
attorney  "  inserted  after  the  words  "  upon  notice  of  this  rule  to  be  given  to  the  said 
defendant." 
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the  statutes.  The  two  cases  relied  on,  as  shewing  that,  do  not  reach  this  cause, 
because  they  were  both  convictions  for  selling  by  false  bushels,  eo  nomine  ;  and  if  a 
selling  by  hob-[124]-bett  be  held  within  the  statutes,  that  construction  will  be  new. 
A  hobbett  is  not  a  fraudulent  measure,  it  neither  counterfeits  a  bushel,  nor  an  aliquot 
part  or  multiple  of  a  bushel,  and  it  was  against  such  false  measures  only,  the  statutes 
were  directed.  The  hobbett  is  the  usual,  constant,  measure  for  selling  corn  at 
Llanrwst ;  it  is  a  multiple  of  a  Winchester  quart,  only  another  name  for  eighty-four 
quarts  ;  and,  to  say  that  it  cannot  be  legally  employed,  will  produce  great  local  incon- 
venience and  confusion,  at  this,  and  all  places  distant  from  the  metropolis.  This 
contract  was  for  twentv-one  hobbetts,  including  the  scorage,  which  is  equivalent  to 
seven  quarters,  and  the  quarter  is  a  lawful  measure.  They  repeated  the  argument, 
that  the  recognition  of  the  existence  and  use  of  customary  measures,  in  different 
markets  through  the  country,  (one  of  which  was  Llanrwst,)  by  various  modern  statutes, 
viz.  the  10  Geo.  Ill,  c.  39  ;  17  Geo.  III.,  c.  40  ;  29  Geo.  III.,  c.  58  ;  31  Geo.  III.,  c.  30, 
was  a  virtual  repeal  of  the  statutes  of  Car.  II. ;  observing,  that  otherwise,  the  legis- 
lature, in  calling  on  individuals  to  return  the  quantities  of  corn  purchased  by  customary 
measure,  would  have  imposed  on  them  a  necessity  of  declaring  their  own  criminal 
acts.    They  mentioned  NobU  v.  Durell  (3  T.  E.  271 ),  and  Hockin  v.  Cooke  (4  T.  R.  314). 

Alexander,  C.  B.  It  is  certainly  not  without  reluctance  that  I  have  come  to 
the  conclusion  which  I  feel  myself  bound  to  form  in  this  case.  There  is  no  doubt  that 
these  parties  dealt  bona  fide  with  each  other  in  making  the  contract,  without  any 
notion  of  taking  advantage  of  the  law  at  that  time ;  but  I  do  not  see  how  we  can  get 
over  the  construction  of  the  act.  If  it  makes  the  transaction  illegal,  it  is  not  a  question 
to  be  debated,  whether  the  action  can  be  sustained.  For  the  purpose  of  examining 
that,  I  shall  put  out  of  consideration,  for  the  present,  the  [125]  arguments  as  to  the 
effect  of  the  other  acts  upon  that  question,  and  consider  the  construction  upon  the 
words  of  the  act  itself.  The  first  question  then  is,  whether  this  remedial  act,  (for  it 
was  intended  to  be  so,)  is  confined  to  such  c;ises  only,  wherein  the  word  bushel,  or 
some  word  denoting  an  aliquot  part  or  multiple  of  a  bushel,  has  been  used  in  the 
contract ;  or  whether,  according  to  the  general  nature  of  the  preamble,  it  has  enacted, 
that  no  contract  for  the  purchase  of  this  commodity  shall  be  valid  except  it  be  for 
a  Winchester  bushel,  or  a  multiple,  or  aliquot  part  of  such  bushel  ?  The  mischief 
stated  in  the  preamble  is,  that  a  great  variety  of  measures  were  used  for  the 
sale  of  this  and  other  articles  all  over  the  kingdom  ;  and  the  second  section  provides, 
that  whatever  corn,  or  grain,  had  been  usually  sold  by  the  bushel,  shall  be  sold  by  no 
other  bushel,  or  measure,  than  the  Winchester  bushel.  Now,  by  grain  usually  sold  by 
the  bushel,  the  legislature  must  have  meant  grain  usually  sold  by  measure  ;  and  to 
apply  thereto  the  provision  in  its  terms;  for,  the  statute  would  have  been  hardly 
remedial  at  all,  if  it  left  out  of  its  provision  every  other  case  in  which  the  parties 
dealing  did  not  employ  a  bushel.  How,  otherwise,  could  it  be  applied  to  Wales,  where 
that  term  was  not  then  introduced,  or  understood'!  It  appears  to  me,  that  if  we  were 
sitting  in  Court,  and  called  upon  to  expound  this  act,  live  or  six  years  after  it  had 
been  passed,  we  would  have  rendered  it  almost  useless,  by  giving  it  the  construction 
contended  for  by  the  plaintiff.  That  being  so,  the  question  comes  to  be,  how  this  act 
has  been  affected  by  the  subsequent  acts  referred  to.  The  legislature  seem  to  have 
been  perfectly  aware  how  difficult  it  was  to  bend  the  usages  of  mankind  to  their  views, 
and  that  the  customs  of  the  country  had  been  contrary'  to  their  provisions.  Therefore, 
in  the  subsequent  statutes,  adapting  themselves  to  the  habits  of  the  people,  they  direct 
the  quantity  of  grain  sold,  if  sold  by  a  different  denomination,  to  be  reduced  to 
Winchester  bushels,  in  order  to  give  the  public  a  correct  idea  of  it.  [126]  But  it  would 
be  going  too  far,  to  say  that  that  repealed  the  statute  of  Car.  II.  If  the  8  Car.  II.  were 
at  all  doubtful,  it  might  receive  the  construction  I  now  put  on  it  from  the  12  Car.  II. ; 
but  it  is  not.     Therefore  I  think  that  this  rule  must  be  discharged. 

Garrow,  B.  The  Court  has  been  very  much  urged  to  set  aside  this  nonsuit,  on 
different  grounds,  but  two,  principally  ;  first,  that  the  statute  has  not  been  acted  upon, 
and  may  be  considered  as  obsolete ;  and  second,  that  great  inconvenience  from 
enforcing  it  may  result  to  those  markets  which  are  at  a  distance  from  the  metropolis. 
I  do  not  think  there  is  any  solidity  in  the  last ;  but,  if  I  did,  in  the  situation  of  a 
judge,  whose  duty  is  to  construe  the  law  as  it  exists,  without  regard  to  its  effects, 
I  should  not  feel  myself  at  liberty  to  yield  to  it.  The  preamble  of  the  act  is  the  other 
way ;  and  so  are  the  enactments.     The  cases  stated  appear  perfectly  decisive  of  the 


M'CLE.  &  YO.  127.  TYSON    V.  THOMAS  353 

other  question.  I  consider  the  act  (5  G.  IV.  c.  74),  which  is  to  take  effect  in  May  next, 
as  an  additional  authoritv.  I,  at  first,  thought  that  the  hobbett  might  have  been  a 
fixed  measure,  which  multiplied  by  something  would  produce  a  statute  bushel,  in 
which  case  the  question  would  be  difl'erent,  but  it  appears  to  be  otherwise.  It  is  a 
varying  quantity,  and  therefore  all  the  arguments  respecting  its  proportion  to  legal 
measures  are  wholly  inapplicable.  I  think  it  right  to  observe,  that  my  brother 
Graham  (*)  concurs  with  the  other  members  of  the  Court,  in  thinking  that  this 
nonsuit  was  proper. 

HuLLOCK,  B.  The  question  is,  whether  this  case  falls  within  the  provisions  of  the 
statutes  of  Car.  II.  I  believe  it  is  conceded,  that,  if  that  were  a  recent  act,  it  could 
not  be  disputed  but  the  case  fell  within  it.  But  if  it  be  [127]  some  centuries  older,  the 
same  rule  must  hold,  because,  whatever  may  be  the  law  in  another  country  (Scotland), 
in  this,  no  act  of  parliament  is  lost  by  desuetude.  However,  thirty-two  years  ago,  the 
statute  was  considered  to  be  in  full  operation,  and  was  made  the  subject  of  two 
decisions  by  the  Court  of  King's  Bench.  The  case  would  be  different  if  the  hobbett 
were  a  multiple  of  a  bushel,  as  the  quarter  is,  for  I  consider  the  sale  by  the  latter  to 
be  legal.  The  last  witness  says  that  three  Llanrwst  hobbetts  make  a  London  quarter, 
but,  he  also  says,  that  the  measure  is  uncertain,  and  I  do  not  know  how  the  two  state- 
ments are  reconcileable  Assuming,  which  we  are  justified  in  doing,  that  the  hobbett 
does  not  comprehend  any  specific  number  of  legal  bushels,  the  question  is,  whether 
this  case  is  within  the  act  of  parliament.  I  think  that  question  is  gone  by.  I  have 
looked  into  the  two  cases  which  were  first  cited,  and  I  think  that  they  were  not  well 
decided,  if  we  shall  decide  that  this  contract  can  be  supported.  In  the  first  of  these, 
I'he  King  v.  Major,  the  statutes  of  the  late  reign  which  have  been  now  referred  to, 
were  mentioned  by  Mr.  Bearcroft  for  the  same  purpose,  and  the  whole  of  his  argument 
was  bottomed  on  what  has  been  said  this  day,  viz.  that  the  act  of  Car.  II.,  was 
impliedly  repealed  by  those  other  acts,  recognizing  the  existence  and  use  of  customary 
measures,  beside  the  standard  one,  in  the  different  markets  of  the  country.  The  Court 
was  so  struck  with  the  objection,  that  they  took  time  to  consider.  But  what  did  Lord 
Kenyon  say  in  delivering  the  opinion  of  the  Court  ]  "  We  cannot  get  rid  of  these 
positive  laws  by  a  reference  to  subsequent  statutes,  which  were  passed  for  another 
purpose,  and  which  leave  the  former  ones  still  in  force."  The  acts  directing  returns, 
were  made  diverso  intuitu.  The  King  v.  Arnold  leads  to  the  same  conclusion  ;  in  that 
case  it  was  held,  that  the  buyer  of  corn  by  any  other  than  the  Winchester  measure 
was  liable  to  a  penalty  of  40s.,  and  a  forfeiture  of  the  corn  [128]  bought  by  the 
22  and  23  Car.  II.,  c.  12.  Therefore,  founding  myself  upon  the  fact,  that  this  measure 
is  not  reducible  to  the  Winchester  bushel,  I  think  it  impos.sible  to  hold  that  the  acts 
in  question  do  not  reach  this  case  without  over-ruling  those  two  decisions.  With 
respect  to  the  other  cases,  the  doctrine  laid  down  by  Lord  EUenborough,  in  Langton  v. 
Hughes,  was  this  ;  "  It  may  be  taken  as  a  received  rule  of  law,  that  what  is  done  in 
contravention  of  the  provisions  of  an  act  of  parliament  cannot  be  made  the  subject  of 
an  action."  I  remember  being  in  that  case.  It  was  an  action  to  recover  the  value  of 
a  quantity  of  Spanish  juice,  and  other  drugs,  sold  by  druggists,  in  London,  to  brewers 
at  Chester,  for  the  known  purpose  of  being  used  in  the  brewery  ;  and  the  King's 
Bench  held  that  the  statute  42  Geo.  III.,  c.  3S,  had  been  violated  by  the  contract,  or 
attempted  to  be  violated,  and  that  therefore  the  action  could  not  be  sustained.  No 
inconvenience  can  ensue  after  the  1st  of  May  next,  from  the  use  of  customary 
measures,  in  consequence  of  the  act  5  Geo.  IV.,  c.  74,  which  is  to  take  effect  from  that 
time.  By  that  statute,  a  sale  may  be  eflfected  by  any  local  weight  or  measure, 
provided  the  parties  specify  in  terms,  the  ratio  of  such  weight  or  measure,  to  the 
standard  weight  or  measure.(a)  I  lament  in  common  with  my  Lord  Chief  Baron, 
that  I  am  obliged  to  come  to  this  conclusion,  because,  at  the  least,  the  defence  does 
not  seem  founded  on  a  very  nice  feeling. 

Rule  discharged. 

An  application  was  then  made  for  the  costs  of  opposing  this  rule,  and  also  that  in 
Whitley  v.  Robeds ;  the  statute  5  Geo.  IV.,  c.   106,  s.  3  (see  p.  Ill,  ante),  leaving  the 

(*)  Graham,  B.  had  left  the  Court  to  attend  at  chambers. 

(a)  By  the  6th  Geo.  IV.,  c.  12,  (passed  the  31st  of  March,  1825,)  the  operation  of 
this,  and  the  other  enactments  of  the  5  Geo.  IV.  c.  74,  which  were  appointed  to 
commence  from  the  1st  of  May,  182-5,  is  postponed  till  the  1st  of  January,  1826. 

Ex.  Div.  IV. — 12 
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disposition  of  costs  [129]  in  the  discretion  of  the  Court.  It  was  resisted,  on  the 
ground  that  both  applications  were  proper,  being  authoiized  by  the  judge  below,  and 
having  arisen  out  of  questions  of  doubt  and  difficulty ;  and  the  Court  refused 
the  costs. 

Store  v.  Crowley  and  Others.  Exchequer  of  Pleas.  January  29th,  1825. — 
Common  carriers  receive  goods  of  S.,  at  L.,  on  an  undertaking  to  carry  them  to 
W  ,  and  deliver  them  there  to  S.,  for  his  use,  on  payment  of  the  hire.  The  goods 
are  carried  to  W.,  and  sent  from  the  warehouse,  nearly  half  a  mile,  to  the  house 
of  S.  ;  but  the  hire  not  being  ready  to  be  paid,  are  taken  back  to  the  warehouse. 
Applications  to  send  the  goods  again  to  the  house  are  refused,  not  on  the  ground, 
that  the  contract  had  been  performed  bj'  the  pi'ofFer,  but  until  satisfaction  of  a 
lien  set  up  on  one  side,  and  resisted  on  the  other,  and  which  proved  to  have  been 
unfounded  in  fact:  held,  under  these  circumstances,  that  the  carriers  had  waived 
the  benefit  which  would  probably  have  resulted  to  them  from  insisting  on  the 
proti'er  as  an  execution  of  their  undertaking ;  that  both  parties  had  treated  the 
contract  as  one  continuing  contract  from  the  commencement  of  the  transaction 
till  an  actual  delivery  should  have  taken  place  :  and  that  the  carriers,  not  having 
performed  their  pait  of  the  agi'eement,  the  consignee  was  entitled  to  recover  the 
value  of  the  goods  in  an  action  of  assumpsit. — It  seems,  that  common  carriers  are 
ordinarily  bound  to  carry  goods  entrusted  to  their  conveyance,  to  the  residence 
of  the  consignee. 

Assumpsit  against  the  defendants,  as  common  carriers,  for  not  delivering  goods. 
The  fii'st  count  of  the  declaration  stated,  that  on  the  27th  April,  1824,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendants,  had  caused  certain  goods  of  the 
plaintiff,  value  2001.,  to  be  delivered  to  them,  at  London,  to  be  carried  by  them  from 
London  to  Worcester,  to  be  there  delivered  to  the  plaintiff  for  his  use,  for  reasonable 
hire,  and  reward  ;  defendants  undertook  to  do  so,  but  did  not  do  so  according  to  their 
undertaking,  but  omitted  and  refused  to  do  so,  and  that  the  goods  had  been  lost. 
The  second  count  stated,  that  in  consideration  of  delivering  at  London,  a  hamper 
containing  the  goods  for  the  same  purpose  as  mentioned  in  the  first  count,  defendants 
undertook,  &c.,  but  although  defendants  received  the  same  for  such  jiurpose,  and  on 
the  1th  May,  in  same  year,  in  part-pei'formance  of  their  undertaking,  did  safely  carry 
and  convey  the  same  from  London  to  Worcester,  yet  that  defendants  would  not  deliver 
the  [130]  same,  although  requested,  and  although  the  plaintiff  was  ready  to  pay  the 
reward  for  the  carnage,  conveyance,  and  delivery  of  the  same,  on  the  delivery  thereof, 
of  which  the  defendants  had  notice,  but,  on  such  request,  refused  to  deliver  the  .same, 
and  the  hamper  and  its  contents  have  been  lost.  The  third  count  was  similar  to  the 
first,  but  was  for  not  delivering  the  hamper  and  its  contents,  at  a  certain  dwelling 
house  of  plaintiff's,  situate  near  the  city  of  Worcester.  There  was  a  fourth  special 
count  similar  to  the  second,  stating  the  undertaking  to  have  been  to  carry,  &c.,  and 
deliver  at  Worcester,  within  a  reasonal)le  time,  and  averring  that  although  they  carried 
and  conveyed,  they  did  not  deliver  within  such  time.  There  were  also  counts  for 
money  had  and  received,  and  on  an  account  stated.  The  defendant  pleaded  the 
general  issue.  On  the  trial  of  the  cause,  before  Littledale,  J.,  at  the  Summer  As.sizes 
of  1824,  for  Worcestershire,  the  following  case  was  disclosed.  A  hamper,  containing 
hams,  apples,  and  other-  articles,  was  packed  at  Windsor  ;  directed  to  Captain  Storr, 
Woi'cester ;  sent  to  London,  and  delivered  at  the  warehouse  of  the  defendants,  who 
are  partners,  on  the  day  first  stated  in  the  declaration,  to  be  conveyed  to  the  former 
place,  by  their  boat.  The  hamper  was  regularly  cai-ried  to  Worcester,  and  was  sent 
by  a  porter,  on  the  3rd  May,  from  the  defendants'  wharf  there  to  the  plaintiff's  house, 
which  is  somewhat  less  than  half  a  mile  distant.  Captain  Storr  was  then  at  Windsor. 
Mrs.  Storr  was  at  home,  but  had  not  money  to  pay  for  the  carriage  ;  the  porter  refused 
to  leave  the  hamper  without  payment,  and  took  it  back.  In  the  course  of  that  day  a 
servant-maid  went  to  the  warehouse  with  the  money,  saw  the  porter,  and  tendered  pay- 
ment, if  he  would  bring  the  hamper  again.  He  said  he  could  not  bring  it  that  evening, — 
the  horse  had  been  out  all  day, — perhaps  he  might  bring  it  next  mmning, — but  there 
would  be  additional  cartage.  On  the  next  day,  the  plaintiff"s  attorney  and  agent  went  to 
the  defendants'  [131]  counting-house,  and  requested  their  managing  clerk,  one  AVeever, 
to  have  the  parcel  sent  home  again,  ofiering  to  pay  for  the  carriage,  and  additional 
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porterage.  Weever  expressed  surprise  at  its  having  been  sent  at  all ;  said  it  would 
not  have  gone  if  he  had  known  it ;  plaintiff  owed  a  former  bill,  and  it  should  not  be 
delivered  till  that  was  paid;  he  had  particular  ordeis  to  that  etiect.  The  attorney 
declined  paying  anv  former  bill  without  authority,  and  expostulated  ;  but  the  parcel 
was  detained.  Captain  Storr  came  to  Worcester  on  the  16th  May,  and  on  the  I7th 
went  with  the  attorney  to  the  counting-house,  where  he  received  his  account  in  writing 
from  Weever,  containing  a  demand  of  9s.  •2d.,  for  carriage  of  former  goods,  beside  the 
charge  for  the  hamper ;  and  the  paper  included  a  statement  of  a  general  lien  upon  all 
goods.  The  plaintitl'  insisted  that  the  9s.  2d.  had  been  paid,  and  that  he  had  a  receipt 
of  it ;  but  refused  to  produce  it :  and  he  tendered  payment  of  all  demands  except  that 
sum.  Weever  persisted  in  detaining  the  hamper  till  the  whole  account  should  be 
satisfied,  and  the  action  was  in  consequence  commenced.  The  defendants'  counsel 
objected,  that  the  declaration  was  not  sustained  by  the  evidence  ;  that  the  undertaking 
laid  by  all  the  special  counts,  was  to  carry  from  London  to  Worcester,  and  deliver  there, 
and  that  the  performance  of  that  contract  had  been  proved,  inasmuch  as  it  appeared, 
that  defendants  had  sent  the  hamper  once  to  the  plaintifl's  house,  and  offered  to  deliver 
it  on  the  carriage  being  paid  ;  that  when  the  servant  went  again,  there  were  additional 
charges  incurred.  And  that  the  defendants  were  not  liable  on  the  original  contract. 
The  plaintiti's  counsel  contended  that  he  was  entitled  to  recover  on  the  second 
count ;  that  the  defendants  ought  to  have  shewn  that  the  contract  was  terminated, 
whereas  it  was  to  be  considered  as  a  continuing  contract,  till  the  actual  delivery. 
The  learned  judge  was  of  opinion,  that  the  defendants  could  not  refuse  to  deliver  the 
goods  ;  or  perhaps  to  take  tbem  again  to  the  plaintiff's  house,  as  they  put  the  detention 
upon  a  diflerent  ground  :  [132]  but  that,  as  they  had  tendered  a  performance  of  the 
contract  by  once  taking  the  goods  to  the  house,  the  original  promise  did  not  revive  ; 
and  that  there  ought  to  have  been  a  special  contract  applicable  to  the  case,  or  that  the 
plaintitl  ought  to  have  brought  an  action  of  trover.  He  therefore  nonsuited  the 
plaintiff:  but  gave  his  counsel  liberty  to  move  to  set  aside  the  nonsuit,  and  enter  a 
verdict  for  the  plaintiff'  for  31.,  the  value  of  the  articles. 

Taunton,  W.  E.,  had  obtained  a  rule  nisi  for  that  purpose,  in  last  term,  against 
which 

Campbell  and  Corbett  now  shewed  cause. 

This  action  cannot  be  maintained  upon  this  declaration.  All  the  special  counts 
are  upon  the  original  contract :  they  state,  that  the  reward  was  to  be  paid  for  carrying 
the  goods  from  London  to  Worcester,  and  delivering  them  there,  and  they  allege  a 
breach  of  that  undertaking.  The  general  lien  set  up  by  the  defendant.s,  cannot  be 
supported ;  and  the  question  is  the  same  as  if  there  were  an  unconditional  refusal  to 
deliver  after  the  single  offer.  If  it  were  necessary,  it  might  be  argued,  that  no  action 
at  all  could  be  maintained  on  this  case.  After  the  goods  were  carried  back  from 
Captain  Storr's  house,  on  the  payment  of  the  carriage  being  refused,  the  defendants 
became  bailees  of  the  property,  or  warehousemen.  Captain  Storr  might  have  gone  to 
their  warehouse,  and  required  the  delivery  of  it  there,  paying  the  carriage,  and  if  that 
had  been  refused,  they  would  have  been  liable  to  an  action  of  trover.  That  however 
was  not  what  he  and  his  agents  required,  but  that  the  hamper  should  be  sent  to  his 
house,  nearly  half  a  mile  from  the  warehouse,  so  that  even  trover  would  not  lie.  But 
at  all  events,  assumpsit  does  not  lie.  It  is  a  common  principle  in  special  pleading, 
that  you  must  aver  you  were  ready  to  perform  your  part  of  the  contract,  before  you 
can  call  on  the  other  contracting  party  to  answer  for  not  performing  his.  Accordingly, 
the  second  count  of  this  declaration,  which  is  [133]  that  mainly  relied  on  for  the 
plaintiff,  alleges  a  breach  of  the  defendants'  undertaking,  by  non-delivery,  on  request ; 
and  avers  that  the  plaintiff  was  ready  to  pay  the  reward  for  the  carriage.  But  the 
facts  proved  are  exactly  the  reverse ;  for  the  defendants  performed  their  part  of  the 
contract  by  sending  the  hamper  to  the  plaintiff's  house,  making  a  reasonable  demand 
for  hire;  and  the  plaintiff  was  not  ready  to  perform  his  part  by  paying  the  hire.  A 
tender  and  refusal  are  always  held  equivalent  to  an  actual  performance  by  the  party 
who  makes  the  tender.  The  defendants'  undertaking  was  satisfied  by  sending  the 
parcel  to  the  plaintiff's  house  once ;  for,  if  not,  how  often  were  they  to  send  ?  And 
the  subsequent  tenders  of  the  hire  do  not  advance  the  plaintiff's  case,  for  the  payment 
of  the  hire,  and  delivery  of  the  goods,  were,  according  to  the  agreement,  concurrent 
acts.  The  goods,  therefore,  were  lawfully  taken  back  ;  and  thenceforward  the  defen- 
dants held  them  not  as  carriers,  and  the  common  law  liabilities  of  earners  would  not 
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attach  upon  them.  At  common  law,  nothing  but  the  act  of  God,  or  of  the  king's 
enemies  would  excu.se  common  cat ricrs  for  the  loss  of  propeity.  If  this  parcel,  after 
being  conveyed  back  to  the  warehouse,  had  been  taken  away  by  irresistible  force,  or 
destroyed  by  fire,  would  the  defendants  have  been  answerable^  Certainly  not. 
Garsicle  v.  TJie  Proprietors  of  the  Trent  and  Mersey  Navigation  (•!  T.  K.  581)  shews  that 
they  would  not,  because  they  would  then  hold  the  parcel  as  warehousemen.  It  was 
formerly  doubted  whether  a  carrier  was  bound  to  send  goods  at  all  to  the  persons  to 
whom  they  are  directed;  Golden  v.  Manning  (2  Blackst.  916.  3  Wils.  429,  S.  C). 
(HuUock,  B.  There  are  much  earlier  authoiities  than  that,  that  a  carrier  is  bound  to 
do  so.{c))  l!i  Hijde  V.  The  Same  Navigation  Company  (5  T.  K.  389),  a  case  was  mentioned 
in  argument,  of  an  action  of  trover  brought  by  a  Mr.  Price  against  the  keeper  of  the 
Bull  Inn,  for  a  turkey,  sent  to  his  house  and  taken  back,  in  which  the  [134]  plaintift' 
obtained  a  verdict :  but  the  ground  of  that  decision  was,  that  the  porter  demanded 
too  much  for  porterage.  In  this  case  only,  a  fair  price  for  the  conveyance  was 
demanded,  which  distinguishes  it  from  that.  In  the  principal  case  which  has  been 
mentioned,  from  the  5th  T.  R.,  Lord  Kenyon  inclined  to  the  opinion,  that  it  was  not 
the  duty  of  carriers  to  send  goods,  even  once,  to  the  house  of  the  individual  to  whom 
they  are  directed.  (HuUock,  B.  The  impression  of  the  three  other  judges  was 
against  that  opinion.)  The  utmost  length  to  which  any  of  the  judges  went  was,  that 
carriers  ought  to  send  the  good.s  once :  these  defendants  did  so ;  (*)  and  Mr.  btorr 
had  ample  notice  that,  afterwards,  the  goods  were  at  their  warehouse.  It  is  not 
incumbent  on  carriers  to  send  goods  foi'  delivery  more  than  once,  without  additional 
remuneration,  and  the  necessity  of  additional  remuneration,  shews  the  necessity  of  a 
new  contract,  subsequent  to  the  original  one.  The  plaintiff,  and  his  second  agent, 
shewed  that  they  considered  the  original  contract  to  have  been  terminated  by  the  one 
sending,  because  they  both  tendered  a  further  sum  for  carriage  to  the  house.  No 
new  contract  was  entered  into,  therefore  the  carriers  are  not  responsible  for  not  sending 
the  hamper  a  second  time,  and  the  nonsuit  is  right. 

Taunton,  W.  E.,  and  Russell,  W.  0.,  in  support  of  the  rule,  submitted,  that  the 
third  count,  which  did  not  aver  a  readiness,  on  the  part  of  the  plaintiff,  to  pay  the 
carriage,  covered  the  case  as  proved.  (Hullock,  B.  Would  there  not  be  a  difficulty 
in  sustaining  that  count  upon  the  facts  of  the  case,  inasmuch  as  the  carriers  wei'e  not 
bound  to  deliver  without  payment  of  the  carriage  :  do  not  the  facts  shew  a  breach  of 
that  count?)  They  then  contended  that  the  other  counts  were  sufficient,  if  this 
should  appear  to  [135]  be  a  continuing  contract ;  and  that  this  case  might  be  very 
safely  determined  on  its  own  particular  circumstances,  without  giving  any  opinion  on  the 
abstract  questions  discussed,  or  entering  into  the  cases  cited  on  the  other  side.  Here 
there  was  only  one  individual  contract  continuing  from  the  commencement  of  the 
transaction  tili  the  actual  and  complete  delivery  of  the  goods  ;  and  it  had  never  been 
performed.  There  was  no  necessity  for  a  second  contract,  for  the  defendants,  by  their 
agents,  on  three  different  occasions,  when  applications  were  made  for  the  delivery  of 
the  hamper,  treated  the  first  contract  as  a  continuing  one,  and  waived  all  advantage 
arising  from  the  one  offer  of  delivery.  They  put  the  detention  of  the  parcel,  not  on 
the  grouu'i  of  the  determination  of  the  contract,  but  the  nonpayment  of  the  former 
bill.  The  subsequent  demands,  accompanied  with  a  tender  of  the  price  of  the  carriage, 
and  the  additional  expense  of  again  conveying  the  hamper  to  the  house,  on  the  one 
side,  and  the  refusal,  on  the  other,  would  be  a  sufficient  answer  to  the  single  offer  of 
delivery.  To  hold,  that  the  agreement  of  common  carriers  to  deliver  goods  entrusted 
to  them  was  executed  by  the  first  proffer  of  delivery,  would  be  attended  with  the 
utmost  inconveniences ;  and  would,  besides,  be  carrying  the  sense  of  the  word 
"deliver"  to  an  extraordinary  length.  In  common  sense,  such  an  agreement  is  a 
continuing  one.  (In  the  course  of  the  argument,  Graham,  B  referred  to  the  case  of 
Coggs  v.  Bernard  (2  Ld.  Eaym.  909).) 

Alexander,  C.  B.     I  do  not  think  it  necessary  to  consider  the  question,  whether 

(c)  Owen,  57,  and  Alleyn,  93,  are  referred  to,  in  Golden  v.  Manning,  in  support  of 
this  proposition. 

*  There  was  some  evidence,  that  the  goods  had  been  sent  to  the  plaintiff's  house 
a  second  time,  and  their  acceptance  refused ;  but,  that  having  been  after  the 
commencement  of  the  action,  the  fact  was  not  adverted  to  in  the  argument,  or 
judgment. 
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it  is,  or  is  not,  necessary  that  a  carrier  should  find  out  the  consignee  of  goods  entrusted 
to  his  conveyance,  and  deliver  them  at  his  residence.  Neither,  accoi'ding  to  the  turn 
which  my  mind  has  taken  upon  this  case,  is  it  necessary  to  form  an  opinion  on  the 
[136]  question,  whether  a  carrier  is  bound  to  bring  goods  for  delivery  more  than  once. 
My  impression,  however,  is  strongly  in  favour  of  Mr.  Campbell's  argument  on  that 
point.  It  appears  to  me  to  be  sufficiently  proved  by  the  cases  as  a  general  rule,  that 
a  carrier  having  once  tendered  a  delivery  has  discharged  himself  of  his  obligation  : 
because,  otherwise,  wheie  is  bis  liability  to  cease"!  Where  is  the  line  to  be  drawn,  if 
not  there  1  To  construe  his  undertaking  in  any  other  way  would  be  attended  with 
the  greatest  inconveniences  :  and  I  should,  therefore,  hold  the  rule  to  be  as  stated,  in 
ordinary  cases.  But  the  question  is,  whether,  under  the  particular  circumstances  of 
this  case,  the  rule  to  be  applied  is  not  a  different  one  1  The  principal  must  be  bound 
by  the  acts  of  his  agents.  Now,  when  the  porter  was  applied  to  on  the  evening  of 
the  day  he  had  carried  the  hamper  to  the  plaintiff's  house,  he  does  not  say  "  I  have 
performed  my  contract,"  but  he  said,  he  could  not  bring  the  package  that  evening, 
because  the  horse  had  been  out  all  that  day,  and  was  tired  :  that  perhaps  he  might 
bring  it  in  the  morning,  but  there  would  be  additional  cartage.  That  appears  to  be 
the  commencement  of  an  undertaking  on  the  part  of  the  defendants,  to  waive  all  the 
benefit  which  might  be  derived  from  the  previous  tender.  Again,  upon  the  two 
subsequent  applications  to  the  clerk,  he  dues  not  stand  upon  that  ground,  but  says 
"  we  will  not  send  the  goods  unless  you  pay  a  sum  of  money  before  due ; "  and  to 
which  they  were  entitled.  These  acts  amount  to  an  express  and  direct  waiver  of  the 
advantages  which  they  might  have  upon  the  ground  of  the  profi'er,  and  prove,  that 
according  to  the  understanding  of  the  parties,  (though  possibly  not  according  to  the 
general  rule  of  law,)  there  was  a  continuing  contract  to  find  out  the  person  to  whom 
the  goods  were  consigned,  and  to  deliver  them.  For  these  reasons  I  think  that  this 
rule  ought  to  be  made  absolute. 

Graham,  B.  Peihaps  it  is  to  be  regretted  that  the  [137]  plaintiff  did  not  declare 
in  tort,  and  add  a  count  in  ti-over.  The  argument  of  the  defendant,  urges  us  to  a 
point  which  certainly  is  one  strictissimi  juris.  If  the  porter  who  took  the  goods  had 
told  Mrs.  Storr  that  she  must  decline  the  payment  of  the  carriage  at  her  peril,  that 
he  could  not  bring  them  again,  and  that  his  master  must  be  paid  for  warehouse  room 
for  them, — if  he  had  used  any  such  language  as  this,  I  should  say  then  the  plaintiff 
would  not  have  had  any  cause  of  action.  But  looking  at  the  circumstances  of  the 
case,  it  is  clear  that  neither  the  porter,  nor  the  clerk,  nor  the  principal  (for  he  directed 
the  clerk  not  to  send  the  hamper  before  the  former  supposed  debt  should  be  paid,) 
had  the  smallest  idea  of  discharging  themselves  from  their  original  liability.  I  think 
that  the  plaintiff  is  entitled  to  I'ccover  under  the  circumstances  of  the  case.  The  same 
rule  would  apply  to  a  number  of  others,  and  therefore  I  am  glad  that  we  have  a  case 
of  that  sort  which  enables  us  to  make  the  rule  absolute. 

Garrow,  B.  I  am  of  the  same  opinion.  According  to  the  usual  course  of  trans- 
actions, such  as  the  present,  it  seems  to  me  that  the  person  who  undertakes  to  carry 
an  article  from  one  individual  to  another,  does  so,  in  consideration  of  a  reward  to 
deliver  it  at  the  house  of  that  individual.  With  regard  to  presents,  in  particular,  that 
must  be  the  case,  because,  commonly  no  notice  is  given  to  the  party  for  whom  they 
are  intended.  I  should  think  that  contracts  of  this  nature  would  be  performed 
generally  by  a  tender  at  the  house,  and  that  the  parcel  might  be  carried  away  if  the 
money  were  not  then  ready ;  but  I  form  my  present  opinion  upon  the  subsequent 
transactions  which  occurred  in  this  instance. 

HuLLOCK,  B.  I  also  think  that  this  rule  should  be  made  absolute.  The  question 
is,  whether  the  contract  into  which  these  defendants  entered,  as  alleged  in  the  declara- 
[138]-tion,  (I  speak  not  now  of  the  third,  but  of  the  other  counts)  has,  or  has  not, 
been  performed"?  I  do  not  think  that  the  Court  is  called  upon  to  say,  whether  a 
carrier  is,  or  is  not,  bound  to  deliver  goods  at  the  house  of  the  consignee  ;  though  there 
are  high  authorities  that  he  is.  This  case  is  similar  in  its  circumstances  to  Golding  v 
Manning.  It  was  there  held  that  he  is  so  bound  where  it  is  the  course  of  his  trade 
to  deliver  them,  and  this  case  shews  that  that  is  the  course  here.  In  Owen,  57  {Anon., 
Hil.  38  Eliz.),  it  is  laid  down  by  Popham,  J.  that  carriers  take  upon  them  .safely  to 
carry  and  deliver  the  things  received.  In  Golden  v.  Manning,  one  judge  held  that  all 
carriers,  whether  bound  to  deliver  goods  at  the  house  or  not,  are  obliged  to  apprize 
the  party,  to  whom  they  are  consigned,  of  their  arrival.     In  the  case  cited  from  the 
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5th  Term  Eeports,  tbree  of  the  judges  felt  a  very  strong  impression  that  carriers  were 
obliged  to  see  the  goods  carried  home  to  their  place  of  destination  :  and  Lord  Kcnyon 
said,  that  on  that  point  he  had  great  doubts.  Assuming  that  this  case  was  governed 
by  Golden  v.  Mannivfj,  the  defendants  would  be  liable  to  an  action  for  the  breach  of 
their  undertaking.  But,  indisputably,  I  ground  my  opinion  upon  the  particular  circum- 
stances. The  party  carries  the  goods  to  the  house.  If  the  carrying  were  merely 
fraudulent ;  if  they  were  taken  at  a  time  when  the  house  was  empty,  or  when  it  was 
clear  there  was  nobody  at  home,  that  act  might  go  for  nothing.  But  it  certainly 
appears  to  have  been  a  bona  fide  carrying.  The  delivery,  and  the  payment  of  the 
price  are  concurrent  acts,  and  the  porter  had  a  right  to  say,  "  I  will  not  deliver  the 
articles  till  I  am  paid  the  carriage."  If,  upon  being  subsequently  applied  to,  he  had 
said,  ''  I  have  oflered  to  deliver  the  hamper  at  the  house  once,  I  am  not  obliged  to  do 
so  any  more,"  there  might  have  been  some  foundation  for  the  ground  taken  this  day, 
and  which  appears  to  have  been  [139]  taken  for  the  first  time  at  the  trial  at  nisi  prius. 
From  the  low  grade  that  the  porter  holds  in  the  business,  much  weight  might  not  be 
attached  to  his  acts,  but  the  book-keeper  subsequently  adopted  them,  insisting  on 
the  satisfaction  of  another  demand  before  giving  up  the  hamper.  It  cannot  be  said 
then,  that  there  was  anything  like  a  termination  of  the  original  contract.  We  are  not 
called  upon  to  decide  what  the  consequence  would  be  if  those  goods  had  been  destroyed 
by  fire,  or  removed  from  the  warehouse  by  force :  it  is  enough  for  us  to  determine 
the  question  before  us.  Boardman  v.  Sill  (1  Campb.  410,  n.)  was  an  action  of  trover 
against  a  wharfinger  for  brandy,  where  the  wharfinger  had  a  right  of  lien,  but  he  did 
not  set  it  up  till  on  the  trial  at  nisi  prius,  and  there  the  Court  rejected  a  defence', 
which  was  founded  upon  an  after-thought.  I  do  not  know  whether  the  decision  came 
before  the  Court  afterwards,  but  if  it  did,  it  was  sustained.  I  should  suspect  that  the 
defendants'  briefs  did  not  contain  one  word  of  this  defence,  unless  it  was  taken  from 
an  opinion  given  just  before  the  trial ;  and  is  it  to  be  said  that  it  is  to  be  relied  on  as 
a  ground  for  a  nonsuit?  I  am  of  opinion  that  the  plaintifi"  is  entitled  to  recover, 
since  this  was  treated  as  a  continuing  contract  down  to  the  last  time  the  propeity  was 
refused  to  be  delivered. 
Rule  absolute. 

Jones  v.  Evan  Edwards,  Sarah  Poole,  and  Two  Others.  Exchequer  of  Pleas. 
January  29th,  1825. — "Notice  to  produce  letters,  and  copies  of  letters,  also  all 
books  relating  to  this  cause,"  is  insufficient,  and  will  not  let  in  parol  evidence  of 
the  contents  of  a  letter  alleged  to  have  been  written  nine  years  before,  and  not 
produced. 

This  was  an  action  against  the  defendants,  as  owners  of  a  sloop  called  the  True 
Love,  to  recover  the  balance  of  an  account,  for  cartage  and  warehouse  room,  from 
April,  1815,  to  April,  1822,  of  the  sails  and  rigging  of  that  vessel.  The  [140]  defen- 
dants, Edwaids  and  Poole,  pleaded,  each,  non  assumpsit,  and  the  statute  of  limitations. 
The  two  other  defendants  suft'ered  judgment  by  default.  On  the  trial  before  Little- 
dale,  J.,  at  the  Summer  Assizes  of  1824,  for  Shi'opshii'e,  the  case  was  fully  made  out 
against  Edwards.  The  ownership  of  S.  Poole  was  intended  to  be  proved  by  means  of  a 
letter,  stated  to  have  been  written  by  her,  in  April,  1815,  in  answer  to  one  written  to 
her  about  the  same  time  by  a  son  of  Edwaids,  the  managing  partner,  who  supeiintended 
his  father's  business.  The  alleged  object  of  the  first  letter,  was  to  obtain  her  consent 
to  the  sale  of  the  sloop,  and  the  alleged  import  of  her  answer  shewed,  that  she  was 
a  part  owner.  Proof  was  given  of  a  notice  to  her,  to  produce  the  first  letter  in  the 
terms  following  ;  "  26th  of  July.  Notice  to  produce  letters  and  copies  of  letters,  also 
all  books  relating  to  this  cause." 

Campbell,  for  Mrs.  Poole,  objected  that  this  notice  was  insufficient  from  its 
generality  and  uncertainty,  to  entitle  the  plaintifi'  to  go  into  parol  evidence  ;  but  the 
learned  judge  suffered  the  cause  to  proceed. 

Neither  of  the  letters  was  produced  ;  but  Edwards'  son  was  admitted  (after  stating 
he  had  enquired  of  his  father,  and  made  an  ineffectual  search  on  the  file,  where  he  had 
seen  it  about  a  year  after  it  was  received,  for  the  answer  of  Mrs.  Poole)  to  give  pai'ol 
evidence  of  the  contents  of  both  letters ;  which  he  did,  to  the  effect  before  mentioned. 
Other  and  distinct  proof  of  the  ownership  of  Mrs.  Poole,  was  afterwards  brought  for- 
ward ;  and  the  case  went  to  the  jury  on  the  evidence  generally,  who  found  a  verdict 
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for  the  plaintiff.  The  learned  judge  however  reserved  the  point  as  to  the  sufficiency 
of  the  notice  ;  authorizing  Campbell  to  move  the  Court  above,  upon  it.  A  rule  nisi 
had  been  accordingly  obtained  in  last  term,  which  was  now  argued  by 

Taunton,  W  E.  and  Richards,  K.  V.  for  the  plaintiff,  [141]  and  by  Campbell  for 
Mrs.  Poole.  The  Court  was  of  opinion,  that  the  notice  was  insufficient  to  let  in  the 
secondary  evidence  ;  and  therefore,  after  consulting  with  the  learned  judge  who  tried 
the  cause,  directed  a  new  trial. 

Doe,  on  the  demise  of  Huddlestox,  Clerk,  v.  Johnston.  Exchequer  of  Pleas. 
February  ith,  1S2.5. — Where  a  tenant  from  year  to  year  by  a  Lady-day  holding 
agreed  by  parol  with  his  landlord's  agent,  to  quit  at  the  ensuing  Lady-day,  which 
was  within  half  a  year ;  and  the  premises  were  re-let  by  auction,  at  which  the 
tenant  attended  and  bid,  but  the  new  tenant  was  not  let  into  possession.  Held 
that  the  tenancy  was  not  determined  :  there  not  having  been  either  a  sufficient 
notice  to  quit,  or  a  surrender  by  operation  of  law,  within  the  meaning  of  the 
statute  of  frauds,  29  C.  IL,  c.  3,  s.  3. 

[For  proceedings  in  the  King's  Bench  (on  Demurrer)  see  Johnstone  v.  Hiullestone, 
182.5,  4  B.  &  C.  921  ;  7  D.  &  K.  411.] 

Ejectment  against  the  defendant,  to  recover  possession  of  a  certain  estate  called 
Hagget  End,  in  the  parish  of  Egremont,  in  the  county  of  Cumberland.  The  cause 
was  tried  before  Hullock,  B.,  at  the  Carlisle  Summer  Assizes  of  1824.  It  appeared, 
that  on  the  24th  of  March,  1821,  the  premises  had  been  let  by  a  Mr.  P.  Hodg.son,  as 
the  agent  of  the  lessor  of  the  plaintiff,  at  a  yearly  rent  of  521.  10s.  to  the  defendant, 
who  entered  into  possession.  It  was  intended,  that  a  lease  of  the  premises  should  be 
granted  to  the  defendant,  at  the  rent  mentioned,  for  seven  years,  from  the  25th  of 
March,  1821:  it  was  not  executed,  but  he  continued  in  possession.  After  having 
occupied  the  premises  about  a  year,  the  defendant  complained  that  the  rent  was  too 
high,  and  proposed  an  abatement  to  Hodgson,  which  the  latter  declined  to  make.  On 
the  19th  of  December,  1823,  the  defendant's  father-in-law  called  on  Hodgson,  and 
after  having  paid  some  money  on  account  of  rent  due,  urged  an  abatement,  which  was 
again  refused.  He  then  .said,  he  snyiposcd  his  son-in-law  would  give  up  the  farm. 
Hodgson  replied,  that  although  Mr.  Iluddleston  was  not  bound  to  receive  so  short  a 
notice,  he  would,  on  Mr.  Huddleston's  part,  undertake  to  do  so.  The  same  day,  or 
the  day  after,  the  defendant  himself  went  to  Hodgson's  office,  and  told  him,  he  meant 
to  quit  at  the  end  of  the  current  year.  Hodgson  accepted  the  offer,  and  immediately 
gave  notice,  that  the  estate  would  be  let  by  auction,  [142]  on  the  6th  of  January, 
182 1.  The  defendant  attended  the  letting,  and  offered  a  rent  of  401.  a  year  ;  but  one 
Ashburner  offered  521.  10s.  a  year,  and  was  declared  the  tenant.  The  defendant  then 
proposed  the  same  sum,  but  his  proposal  was  rejected,  upon  which  he  refused  to  quit. 
It  was  objected  at  the  trial,  on  the  part  of  the  defendant,  that  the  action  could  not 
be  sustained  ;  inasmuch  as  the  interest  of  the  defendant,  who  was,  under  the  circum- 
stances, a  tenant  from  year  to  year,  had  not  l)een  suri'cndered  by  deed  or  note  in 
writing,  as  is  required  by  the  third  section  of  the  statute  of  frauds  (29  Car.  II.  c.  3), 
and  therefore  was  still  in  existence.  For  the  lessor  of  the  plaintiff  it  was  said,  that 
this  objection  admitted  of  two  answers,  1st,  That  the  tenant's  offer  to  give  up  the 
possession  at  the  end  of  the  year,  and  the  acceptance  of  that  offer  by  the  agent, 
followed  by  the  re-letting  of  the  premises,  which  must  be  taken  to  have  been  with  the 
tenant's  consent;  amounted  to  a  surrender,  "by  act  and  operation  of  law,"  within  the 
terms  of  the  same  section  of  the  statute.  2nd,  That  there  was  a  mutual  agreement  to 
waive  half  a  year's  notice  in  writing,  and  adopt  one  by  parol  within  that  time ;  that 
the  latter  was  therefore  a  reasonable  notice,  and  the  law  rendered  nothing  more 
necessary.  The  jury,  under  the  learned  Baron's  direction,  found  a  verdict  for  the 
lessor  of  the  plaintiff,  subject  to  the  point,  whether  the  statute  of  frauds  afforded  an 
answer  to  the  action,  which  he  reserved.      Accordingly 

Brougham  had  obtained  a  rule  in  last  term,  to  set  aside  the  verdict,  ami  enter  a 
nonsuit,  against  which, 

Tindal  now  shewed  cause  on  the  same  grounds  advanced  by  him  at  the  trial :  and, 
in  support  of  the  propo.sition,  that  a  re-letting  by  a  landlord,  with  the  consent  of  the 
tenant,  constitutes  a  surrender  by  act  and  operation  of  law,  he  cited  [143]  Thomas  v. 
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Cook  (2  B.  &  Aid.  119),  and  Phipps  v.  ScuUhorpe  (1  B.  &  Aid.  50).  As  to  the  validity  of 
the  notice  to  quit,  Doe  d.  Lord  Macartney  v.  Crick  (5  Esp.  196),  was  an  authority,  that 
a  parol  notice  to  quit,  is  sufficient :  in  Roe  d.  Dean  and  Chapter  of  Rochester  v.  Pierce 
(2  Camp.  95)  it  was  held  valid,  though  given  on  behalf  of  a  corporation  aggregate ; 
and  in  Timmins  v.  Roidinson  (3  Bur.  1603),  it  was  held  sufficient  to  subject  the  tenant 
to  double  rent,  for  not  quitting  under  the  statute  11  Geo.  II.,  c.  19,  s.  18.  That 
being  so,  both  parties  might  consent  to  waive  the  full  time  of  notice,  and  substitute  a 
shorter  period.  The  law  is  not  impci'ative  as  to  the  time.  Till  the  statute,  21, 11.  Vlll., 
c.  15,  tenancies  from  year  to  year  in  the  present  sense  of  the  words  were  not  known, 
but  were  held  to  be  estates  determinable  at  will.  Afterwards  it  was  settled,  that  there 
must  be  reasonable  notice  to  determine  them,  and  half  a  year  was  fixed  on  for  that 
purpose.  That  period  was  adopted  for  the  benefit  of  both  parties,  but  privilege 
introduced  by  law  for  their  own  advantage,  may  be  renounced  by  any  persons,  and 
the  parties  in  this  case,  did,  as  they  might,  actually  renounce  the  benefit.  The  notice 
was  therefore  reasonable  and  gooii. 

Brougham  and  Patteson  in  support  of  the  rule.  1st,  In  this  case  there  was  no 
surrender  by  operation  of  law.  Thei'e  is  a  great  and  broad  distinction  between  it  and 
the  cases  cited  to  prove  that  proposition  ;  which  is,  that  in  those  cases  (and  also  in 
Stone  V.  Whiting  (2  Stark.  235))  an  actual  change  of  possession  had  taken  place,  but 
in  this  there  is  no  evidence  of  such  a  fact.  To  constitute  a  surrender  by  operation  of 
law,  within  the  intent  of  the  statute  of  frauds,  there  must  be  some  act  done  equivalent 
to  a  note,  or  memorandum  in  writing.  The  letting  the  new  tenant  into  possession  is 
such  an  act  because  it  induces  a  notoriety,  and  takes  the  case  out  of  the  mischief  of 
the  statute.  Thomas  v.  [144]  Cook  went  farther  than  any  former  case,  and  comes 
nearest  to  the  present,  but  the  occupation  of  the  premises  by  the  new  tenant  was  a 
principal  ground  upon  which  it  was  decided.  In  Phipps  v.  Sculthmpe  the  Court  pro- 
ceeded on  the  ground,  that  the  defendant,  the  new  tenant  in  possession,  was  prevented 
by  estoppel  fi'om  disputing  the  landlord's  title.  Thomson  v.  Wilson  (2  Stark.  379), 
and  Roe  d.  Earl  of  Berkeley  v.  The  Archbishop  of  York  (6  East,  86),  are  authorities  against 
the  plaintift'  on  this  ;  and  Mollett  v.  Brayne  (2  Campb.  103),  on  both  points.  In  all  the 
cases  where  an  act  done  was  construed  to  be  a  surrender  by  operation  of  law,  it  was 
determined  to  be  so  immediately  on  the  doing  of  the  act,  and  it  cannot  be  so  other- 
wise. This  could  not  have  been  a  surrender  in  December  or  January,  because  it  was 
contrary  to  the  intention  of  the  parties  ;  and  when  Lady-day  came,  the  tenant  refused 
to  give  up.  Here,  therefore,  there  was  at  most  only  an  agreement  to  surrender. 
2nd,  There  was  no  notice  to  quit  whatever.  There  may  have  been  an  agreement 
between  the  parties  to  give  up  the  premises  at  the  end  of  the  term,  but  nothing  more  : 
and  no  determination  of  the  tenancy  was  worked  by  that  agreement.  A  parol  notice 
to  quit  is  as  good  as  a  written  one,  provided  it  be  given  according  to  the  terms  of  the 
original  agreement.  These  j)arties  might  have  agi-eed  at  the  commencement  of  the 
term  that  less  than  half  a  year's  notice  should  be  sufficient,  and  then  it  would  be  so  : 
but  they  did  not  so  agree,  and  therefore  the  ordinary  rule,  which  is  now  a  part  of  the 
law  of  the  land,  requiring  half  a  year's  notice,  was  a  part  of  the  contract.  There  was 
no  waiver  in  this,  more  than  in  any  other  case  where  the  statute  of  frauds  applies  ;  and 
the  doctrine  of  waiver  applies  to  all  the  cases  which  have  been  decided  against  a 
surrender  in  law. 

Alexander,  C.  B.  It  appears  to  me,  that  the  rule  [145]  ought  to  be  made 
absolute  for  entering  a  nonsuit.  In  the  first  place,  there  does  not  seem  to  be  any 
thing  in  the  case  like  a  surrender  by  act  and  operation  of  law,  within  the  particular 
provision  of  the  statute.  The  only  facts  which  are  alleged  to  have  that  effect,  are 
some  previous  conversation  between  the  tenant  and  the  agent,  and  the  attendance, 
and  bidding  by  the  tenant,  at  the  auction.  But  it  would  be  an  abuse  of  language  to 
say,  that  any  such  thing  could  operate  as  a  surrender  by  operation  of  law.  Certainly 
the  case  first  cited,  Thomas  v.  Cook,  goes  a  very  great  way,  but  its  circumstances  were 
very  different  from  those  of  this  case.  There  the  tenant  had  let  the  under-tenant  into 
possession,  and  the  landlord  had  accepted  him  as  under-tenant,  and  had  distrained 
upon  him.  But  there  is  nothing  like  that  here;  and  therefore  to  admit,  that  notwith- 
standing the  difterence,  the  consequence  should  be  the  same  in  law,  would  be  directly 
in  the  teeth  of  the  act  of  parliament.  During  the  discussion  of  the  second  ground, 
by  Mr.  Tindal,  I  felt  a  little  doubt  till  I  examined  what  the  facts  of  the  case  were.  I 
thought  that  if  a  notice  to  quit  had  been  given,  in  all  respects  regular,  except  as  to 
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time,  and  there  had  been  an  acceptance  of  it,  such  a  notice  might  be  effectual  by 
means  of  the  waiver.  But  on  looking  into  the  evidence  I  cannot  discover  any  notice 
to  quit  of  that  nature. 

Garrow,  B.(a)  I  am  of  the  same  opinion.  I  cannot  think  that  the  circumstances 
here  constitute  that  case  which  was  contemplated  by  the  statute.  I  understand  a 
surrender  bv  operation  of  law,  to  be  something  which  does  not  contravene  the  pro- 
visions of  the  statute  ;  and  that  could  not  be  predicated  of  this  surrender,  if  it  were 
held  such.  I  am  also  of  opinion,  that  this  cannot  be  considered  such  a  notice  to  quit 
as  satisfies  the  law  on  the  subject.  From  [146]  long  usage,  and  a  series  of  determina- 
tions, legal  notice  must  now  be  taken  to  embrace  a  duration  of  six  months,  and  to 
expire  at  the  expiration  of  the  term  originally  fixed. 

HuLLOCK,  B.  I  concur  :  and  I  think  that  if  this  rule  were  not  made  absolute,  all 
those  inconveniences  and  dangers  against  which  the  statute  was  intended  to  guard, 
would  be  let  in.  The  object  of  the  tenant  was  to  surrender :  Hodgson  treats  his 
verbal  offer  as  a  notice  to  quit ;  and  it  is  now  said  to  be  a  surrender  by  operation  of 
law.  (His  Lordship  then  reviewed,  and  distinguished  Thomas  v.  Cook,  l^hipjis  v. 
ScuUhwpe,  and  Stmie  v.  JFhiting,  from  the  present  case ;  after  which  he  proceeded) : 
There  was  no  surrender  here  by  operation  of  law.  In  Doe  d.  Bead  v.  Ridout  (5  Taunt. 
519)  the  tenant  had  assigned  the  remainder  of  his  term  to  his  landlord,  who  was  the 
defendant ;  and  the  plaintiffs,  the  assignees  of  the  tenant,  who  had  become  bankrupt, 
objected  that  there  was  no  legal  evidence  of  the  surrender,  what  passed  being  merely 
by  parol :  and  Chambre,  J.  inclined  to  think  the  objection  good,  and  reserved  the 
point,  but  it  never  came  before  the  Court.  Mollett  v.  Brayne  is  a  much  stronger  case 
than  this.  There  the  landlord  gave  the  tenant  leave  to  quit,  and  he  did  quit ;  and 
afterwards  the  landlord  brought  an  action  against  him  for  the  rent,  as  if  the  term  still 
continued,  and  it  was  held  that  it  did.  And  the  Court  of  King's  Bench,  upon  a 
motion  for  a  new  trial,  approved  of  the  direction  at  Nisi  Prius,  and  refused  a  rule  to 
shew  cause.  The  first  point  is  therefore  sufficiently  answered.  As  to  the  second,  if 
the  argument  advanced  on  the  part  of  the  plaintifl"  were  to  prevail,  in  all  cases  similar 
to  the  present,  the  statute  of  frauds  might  be  eluded  by  calling  the  transaction  not  an 
offer  to  surrender,  but  a  short  notice  to  quit.  If  the  parties  had  originally  [147] 
agreed,  that  a  three  months'  notice  should  be  sufficient,  then  the  declaration  made  by 
the  tenant  to  the  agent  would  have  been  a  three  months'  notice,  and  that  would 
operate  as  a  termination  of  the  demise.  A  parol  notice  to  (|uit  has  been  held  to  be 
good  in  point  of  law ;  but  few  men  are  so  improvident  as  to  give  a  parol  notice, 
because  they  encounter  the  difficulty  of  proving  it.  But  if  this  transaction  were 
good  as  a  notice  to  quit,  Mollett  v.  Brayne  would  not  be  law. 

Kule  absolute. 

GiLLiNGHAM  V.  Waskett  Myers.  Exchequer  of  Pleas.  1825.  Bail  in  error  is  not 
nece.ssaiy  upon  the  statute  3  J.  I,  c.  8,  and  3  C.  I.,  c.  4,  s.  4,  in  debt  on  bond, 
conditioned  for  re-investing  stock,  and  paying  the  dividends  in  the  meantime. 

[See  M'Cle.  Rep.  198,  and  568;  13  Price,  434,  791.] 

Final  judgment  was  completed  in  this  cause,  on  the  23rd  of  November,  1824,  on 
which  the  plaintiff'  brought  a  writ  of  error,  to  prevent  the  issuing  of  execution  thereon. 
Bail  in  error  was  not  put  in  ;  and  Taunton,  W.  E.,  moved  upon  notice,  and  an  affidavit 
of  the  plaintiff's  attorney  and  his  clerk,  (stating  that  the  writ  of  error  had  been  brought 
solely  for  delay),  that  the  plaintiff  might  be  at  liberty  to  issue  execution  upon  her 
judgment,  notwithstanding  the  writ  of  error;  the  defendant  having  neglected  to  put 
in  and  perfect  bail.  He  submitted,  that  the  case  fell  within  the  provisions  of  the 
statute,  3  Jac.  I.  c.  8,  (made  perpetual  by  the  3  Car.  I.,  c.  4,  s.  4),  citing  for  that  pro- 
position, Desbordes  v.  Horsey  (2  8tr.  959),  Dean  and  Chapter  of  St.  Foul's  v.  C'apell 
(1  Lev.  117),  Pitt  v.  C(mey{\  Str.  476),  Lord  Harry  Scott,  &c.  v.  Rninmul  (6  .Mod,  38), 
Huddy  and  Wife  v.  Gijford  (Com.  Rep.  321);  and  endeavoured  to  distinguish  it  from 
Butkr  V.  Brushfkld  (10  East,  407). 

[148]  Graham,  B.(*)     Unless  the  statute  had  been  construed  liberally,  some  of 

(a)  Graham,  B.  had  left  the  Court  to  attend  at  chambers. 
(*)  The  Chief  Baron  was  sitting  in  Equity. 

Ex.  Drv.  IV.— 12* 
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the  cases,  whicli  have  been  cited,  could  not  be  supported.  But  the  Court  will  not  go 
beyond  the  authority  of  those  cases.  The  simple  question  is,  is  this  a  bond  for  the 
payment  of  money  onlyl  In  common  understanding  it  is  quite  different.  It  is  a 
bond  to  replace  stock.  There  is  no  specific  sum  of  money,  no  liquidated  demand  to 
be  paid.  A  bond  to  replace  stock,  is  in  the  nature  of  a  bond  for  performance  of 
covenants,  and  that  is  clearly  not  within  the  statute. 

Gakrovv,  B.  I  cannot  consider  this  as  a  bond  conditioned  for  the  payment  of 
money.  Can  any  body  by  looking  at  the  condition,  tell  what  money  is  due  on  iti 
It  is  possible  that  the  obligor  might  be  possessed  of  stock  of  his  own,  in  which  case 
he  might  transfer  a  sufficient  portion  of  it,  without  purchasing  any  ;  so  that  money 
is  not  even  a  necessary  medium  of  fulfilling  the  condition. 

HuLLOCK,  B.  said,  that  the  previous  proceedings  on  the  bond  shewed  that  it  was 
not  a  bond  for  payment  of  money  ;  and  that  this  case  was  distinguishable  from  all  the 
cases  cited. 

Rule  refused. (t) 

[149]  Salmon's  Bail.  Exchequer  of  Pleas.  Friday,  Feb.  4,  182.5.— The  affidavit 
of  justification  of  country  bail,  ought  to  be  taken  before  the  bail  commissioner, 
and  the  affidavit  of  caption  before  a  commissioner  for  taking  affidavits  (or  the 
Baron  to  whom  the  bail  shall  be  transmitted) 

On  motion  to  justify  these  bail  by  affidavit,  the  Master  declined  to  receive  the 
affidavits,  as  being  irregular ;  that  of  caption  having  been  made  before  the  commis- 
sioner who  took  the  recognizance,  and  that  of  justification,  before  a  commissioner  for 
taking  affidavits. 

Jervis,  T.  mentioned  the  objection  to  the  full  Court,  with  a  view  to  ascertain  the 
rule  of  practice.  The  Master  was  referred  to  by  the  Court,  and  certified,  that  by  the 
practice,  the  affidavit  of  justification  ought  to  be  taken  before  the  bail  commissioner, 
and  the  affidavit  of  caption  before  a  commissioner,  for  taking  affidavits. (*)  The 
objection  was  accordingly  allowed,  but  time  was  given  till  the  following  Wednesday, 
the  defendant's  residence  being  at  St.  Lawrence,  in  Essex. 

[150]    In  the  Exchequer  Chamber.     (Before  the  Whole  Court.) 

Between  John  Milford  the  Elder,  and  John  Milford  the  Younger, 
Plaintiffs,  AND  SAMUEL  Frederick  Milford,  John  Paternoster,  and 
Others,  Defendants.  And  between  the  said  John  Paternoster,  Plaintiff', 
and  the  said  John  Milford  the  Elder,  and  John  Milford  the 
Younger,  Defendants.  February  3rd,  February  7th,  1825. — Several  persons 
entered  into  partnership  as  manufacturers,  in  December,  1806,  on  the  terms,  inter 
alia,  that  one  partner  should  have  the  management  of  the  business,  and  accounts, 
and  that  three  of  the  partners  should  have  no  votes,  or  voices,  in  the  general 
affairs,  but  should  be  bound  by  the  acts  of  the  majority  of  the  other  partners. 
One  of  those  other  partners,  was  also  partner  in  a  bank,  with  which  the  firm 
kept  an  account.  On  the  dissolution  of  the  first  firm  in  1820,  a  bill  was  filed 
against  the  partners,  or  their  representatives,  by  the  bankers,  for  an  account, 
and  payment  of  a  large  balance  claimed  to  be  due  to  them ;  charging  several 
stated  accounts,  alleged  to  have  been  delivered,  and  approved  of.  One  of  the 
defendants,  (being  one  of  the  partners  excluded  from  the  management)  by  his 
answer  disputed  the  account,  and  by  a  cross-bill  alleged,  that  the  superintending 
partners  had,  by  misconduct  and  neglect,  suffered  the  acting  partner  to  embezzle 
the  partnership  property  :  that  if  any  balance  were  due  to  the  bankers,  it  had 
arisen  through  such  misconduct,  and  that  the  superintending  partners,  including 

(t)  See  Gilling  v.  Baker,  2  Bulst.  53. 

(*)  By  one  of  the  orders  made  on  the  4  and  5  W.  and  M.,  c.  10,  for  taking  special 
bail  in  the  country,  it  is  directed,  "  that  the  affidavit  for  the  due  taking  of  every  such 
bail,  shall  be  made  either  before  some  Baron  of  the  Exchequer,  to  whom  the  bail  shall 
be  transmitted,  or  before  some  person  who  shall  have  power  to  take  affidavits  in 
matters  and  causes  depending  in  the  said  Court."     See  1  Mann.  Pr.  105,  111. 
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the  partner  in  the  bank,  ought  to  bear  the  loss.  By  the  decree,  dismissing  the 
cross  bill,  it  was  referred  to  the  Master,  to  take  the  account,  with  liberty  to  state 
special  circumstances.  The  Master  declined  under  this  direction,  to  take  the 
account  on  the  footing  of  a  stated  account,  and  the  defendant  insisted  on  the 
account  being  taken  and  vouched,  item  by  item,  on  which  the  plaintifls  presented 
their  petition  for  a  re-hearing,  which  was  refused,  the  petition  not  having  been 
presented  within  six  months  after  the  decree  pronounced  ;  the  Court,  however, 
expressing  a  strong  opinion,  that  no  other  decree  could,  according  to  the  pleadings, 
have  been  made. — The  direction  to  the  Master,  not  to  disturb  settled  accounts, 
applies  only  to  mutual  accounts  between  the  parties,  by  which  they  would  be 
bound  ;  and  is  a  special  direction  ;  but  the  direction  to  report  special  circum- 
stances is  one  of  course,  and  very  often  introduced  without  any  object. 

This  was  a  petition  for  leave  to  present  a  petition  for  a  re-hearing.  By  indenture, 
dated  the  5th  of  December,  1806,  the  defendant,  Samuel  F.  Milford,  the  plaintiff', 
John  Milford  the  elder,  the  defendant,  John  Paternoster,  [151]  and  the  several  other 
defendants  in  the  first  suit,  or  persons  of  whom  they  had  respectively  been  the 
representatives,  agreed  to  become  partners  in  the  business  of  manufacturers,  under  the 
style  or  firm  of  Heathfield  and  Co.,  on  the  terms  and  conditions  therein  mentioned. 
And  it  was  stipulated,  inter  alia,  that  Joseph  Armitage,  deceased,  one  of  the  partners, 
should  have  the  entire  management  of  the  business,  and  accounts  :  and  to  prevent 
the  inconvenience  resulting  from  too  many  pailies  interposing,  that  the  three  last  of 
the  parties  to  the  said  indenture,  (of  whom  Paternoster  was  one)  should  have  no  votes 
or  voices  in  the  general  affairs  of  the  said  partnership  concern  :  but  should  be  bound 
by  the  acts  of  the  majority  of  the  other  parties. 

Prior  to,  and  at  the  time  of  the  formation  of  the  partnership,  and  during  its  con- 
tinuance, the  plaintifls,  John  Milford  the  elder,  and  John  Milford  the  younger, 
carried  on  business  in  partnership  as  bankers,  at  Exeter,  under  the  firm  of  Milford, 
Nation,  and  Co. ;  and  afterwards  of  .Milford  and  Co.  only.  And  the  partnership  of 
Heathfield  and  Co.,  from  the  commencement  of  their  business,  kept  an  account  with 
that  bank. 

On  the  determination  of  the  partnership  of  Heathfield,  and  Co.  in  1820,  the  plaintiffs 
filed  their  bill,  stating,  (inter  alia)  that  on  the  30th  of  September,  1820,  there  was 
due  from  the  firm  of  Heathfield  and  Co.,  to  the  said  plaintiff's,  as  such  bankers, 
10,66.51.  13s.  4d.  ;  charging,  amongst  other  things,  that  divers  accounts  of  the  said 
firm  of  Milford  and  Co.,  containing  statements,  rests,  and  balances,  from  time  to  time 
made  and  struck,  concerning  so  much  of  the  said  debt  of  10,6651.  13s.  4d.,  as  for  the 
time  being,  had  [152]  accrued  due  to  them,  were,  from  time  to  time,  in  the  several 
years,  between  the  years  1806  and  1816,  delivered  by  the  said  Milford  and  Co.  to 
the  said  Heathfield  and  Co.,  and  had  been  by  them  admitted  and  approved  of : — and 
praying  that  the  said  John  Paternoster,  and  the  said  other  defendants,  or  such  of 
them  as  were  or  might  be  liable  in  that  behalf,  might  be  compelled  to  pay  the 
said  debt  of  10,6651.  13s.  4d.,  together  with  lawful  interest,  eexcept  the  share 
of  the  plaintiff,  John  Milford,  the  elder,  which  the  plaintiff's  agreed  to  deduct 
and  allow.  The  defendant.  Paternoster,  by  his  answer,  admitted  the  accounts 
to  have  been  rendered,  but  denied,  that  he  joined  in  the  acquiescence  and  approval 
thereof,  or  that  he  knew  the  items  and  particulars  of  such  accounts.  And  he 
afterwards  exhibited  his  cross-bill,  charging,  that  the  partnership  business  was  carried 
on  under  the  immediate  direction  of  Joseph  Armitage,  and  of  Samuel  Frederick 
Milford,  John  Milford,  the  elder,  Joseph  Powell,  and  Richard  Heathfield,  and  that 
the  four  last  mentioned  persons  undertook,  and  pretended  duly  to  superintend  the 
said  business;  but  neglected  their  duty,  and  never,  until  1815,  investigated  the 
accounts  which  were  kept  by  the  said  Joseph  Armitage  : — that  from  an  apprehension 
of  an  investigation,  the  said  Joseph  Armitage  destroyed  himself  in  the  year  1815, 
when  it  was  discovered,  from  the  books  of  accounts  kept  by  him,  that  he  had  defrauded 
the  said  partnership  of  monies,  amounting  to  70001.,  and  upwards,  which  would  not 
have  been  the  case,  if  his  accounts  had  been  dul}'  investigated.  And  he  insisted,  that 
the  said  other  parties  were  alone  answerable  for  such  loss,  and  that  the  said  alleged 
debt  to  Milford  and  Co.,  had  arisen  from  such  neglect ;  and  contended  that  he  was 
not  liable  to  pay  any  part  thereof. 

By  the  decree,  made  on  the  hearing  of  both  causes,  dated  the   5th  June,  1823,  it 
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was  referred  to  the  Master,  to  take  an  account  of  all  dealings  and  transactions  between 
the  [153]  two  tiinis,  and  he  was  to  be  at  liberty  to  state  all  special  circumstances. 
And  the  cross-bill  was  dismissed  with  costs. 

The  plaintiffs  in  the  first  mentioned  cause  carried  in  a  state  of  facts  before  the 
Master,  concerning  the  account  between  the  two  firms,  on  the  foundation  of  a  written 
memorandum  or  acknowledgment,  dated  the  14th  of  November,  1816,  and  signed 
"Heathfield  and  Co.,"  by  which  the  latter  firm  acknowledged  the  balance  of  their 
account  with  the  bank,  to  be  19,0001.  and  upwards,  on  the  ;30th  of  September,  1816. 
The  plaintiffs  also  produced  similar  acknowledgments  of  other  balances,  at  other 
periods,  and  the  pass  books  of  the  firm  which  were  regularly  balanced.  The  defendant 
objected  to  this  evidence,  and  insisted  on  the  accounts  being  regularly  stated  from 
the  commencement,  and  on  every  item  being  duly  substantiated  ;  and  the  Master 
sustained  this  objection.  The  plaintiffs  thereupon,  in  February,  182-i,  applied  to  the 
Court,  by  motion,  that  the  Master  might  adopt  any  settled  account  which  he  might 
find  to  have  been  stated  between  the  parties.  This  motion  was  refused,  the  Court 
considering  that  it  could  not  make  such  an  order  without  a  re-hearing  of  the  cause. 

The  present  petition  was  accordingly  presented. 

Martin,  H.  and  Milford,  for  the  petitioners.  The  only  objection  that  can  be  made 
to  a  re-hearing  is,  that  the  petition  was  not  presented  within  six  months  after  the 
decree.  A  rule  of  Court  to  that  effect  is  stated  in  the  report  of  Drake  v.  Hopkins 
(Bunb.  309.  2  Eq.  Cas.  Ab.  492).  Rules  of  Court  are,  however,  made  for  the  benefit 
of  the  suitor,  and  may  be  dispensed  with  at  discretion.  Otherwise  an  invariable  rule 
may  sometimes  work  great  injustice.  Suppose  six  or  seven  months  to  have  elapsed 
between  the  pronouncing  of  the  decree,  and  the  passing  and  entering  of  it,  and 
immediately  afterwards  an  error  is  discovered  ;  can  it  then  be  too  late  to  [154]  apply 
to  the  Court  1  In  this  case  we  applied  for  a  re-hearing,  within  six  weeks  after  the 
deeiee  was  passed.  Notwithstanding  the  general  order,  many  applications  for  a 
I'e-hearing  have  been  granted  without  any  special  circumstances.  Gratwkke  v. 
Uttermare  (a)  was  one  instance.  The  circumstances  of  the  present  case  would  fully 
justify  the  Court  in  departing  from  the  general  rule.  Any  delay  which  has  arisen  in 
this  cause,  was  occasioned  by  the  conduct  of  the  defendant  in  the  Master's  office,  and 
the  petition  was  presented  within  a  few  days  after  the  Master  had  disallowed  the 
state  of  facts. 

Knight,  for  all  the  defendants,  except  Paternoster,  and  in  support  of  the  petition. 
This  case,  though  not  similar  in  circumstances,  is  precisely  in  point  with  G-ratunrke  v. 
Uttermare.  According  to  a  manuscript  note  of  that  case,  in  the  hand-writing  of 
Mr.  Martin,  one  of  the  clerks  in  Court  at  that  period,  the  defendant  moved  for 
a  re-hearing,  the  plaintifi'  objected  that  six  months  had  elapsed  since  the  decree ;  the 
defendant  said  he  did  not  object  to  the  decree,  but  to  the  proceedings  in  the  Master's 
office,  which  were  within  six  months,  the  Deputy  Remembrancer  refusing  to  take 
mutual  accounts.  The  Court  ordered  a  re-hearing,  and  decreed  mutual  accounts. 
So  here,  we  do  not  complain  of  the  decree,  but  of  the  proceedings  in  the  Master's 
[155]  office.  In  the  Court  of  Chancery  there  is  no  rule  which  bars  a  re-hearing,  but 
only  an  inrolment  of  the  decree. 

Jervis  and  Koe  for  the  defendant  Paternoster.  Grafwicke  v.  Uttermare  has  no 
application  ;  in  that  case  the  defendant  did  not  seek  to  alter  the  decree.  In  Johnson 
v.  Mackaness  there  was  an  error  in  the  decree ;  on  application  for  a  re-hearing,  it  was 
objected  that  six  months  had  elapsed,  and  the  late  Chief  Baron,  with  great  reluctance, 
refused  the  application,  and  the  case  afterwards  was  taken  to  the  House  of  Lords. 

(a)  Bill  by  Mildred  Gratwicke,  administi'atrix  of  Christopher  Gratwicke,  for 
arrears  of  tithes  due  to  the  said  Christopher  Gratwicke,  at  his  decease.  The  defendant 
insisted  that  mutual  accounts  subsisted  between  him  and  the  intestate,  and  that  on 
such  accounts,  a  balance  was  due  to  him.  By  the  decree,  19th  of  June,  1738,  it  was 
referred  to  the  Deputy  Remembrancer  to  take  an  account  of  the  tithes  demanded  by 
the  bill ;  making  to  the  defendant  all  just  allowances.  The  Deputy  Remembrancer 
declined  to  take  the  account  of  the  money  alleged  by  the  defendant  to  be  due  to  him, 
conceiving  that  he  was  not  authorized  to  do  so  by  the  direction  to  make  just  allowances. 
The  defendant  petitioned  for  a  re-hearing,  which,  on  the  2 1st  July,  1739,  was  ordered, 
on  the  defendant's  depositing  101.  to  abide  the  result :  and,  ultimately,  mutual  accounts 
were  decreed.     See  Eagle  and  Younge's  Tithe  Cases,  vol.  ii.  page  81. 
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There  is  no  other  instance,  except  in  Russell  v.  Russell  (in  Scacc.  1780.  See  M'Clel.  494), 
and  Bowyer  v.  Bright  CM'Clel.  483),  of  an  attempt  to  depart  from  this  general  rule ; 
and  in  both  these  cases  the  attempt  failed. 

Martin,  in  reply,  contended  that  this  case  was  clearly  distinguishable  from  Russell 
V.  Ritssell  and  Bou-i/er  v.  Bright ;  very  great  delay  having  occurred  in  those  cases. 

Alexander,  C.  B.  These  general  rules,  if  treated  lightly,  become  little  better 
than  mere  waste  paper.  Nothing  can  more  conduce  to  the  beneficial  administration 
of  justice,  than  a  strict  adherence  to  the  general  rules  laid  down  by  the  Court.  It 
ensures  a  dispatch  of  business  ;  and  men  know  with  certainty  on  what  to  depend  ;  and 
it  is,  therefore,  of  the  utmost  consequence  that  these  rules  should  not  be  departed 
from  on  every  slight  occasion.  If,  indeed,  a  case  were  shewn  in  which  from  a  mere 
slip,  justice  had  not  been  done,  through  the  oversight  of  the  party,  and  to  rectify 
which  an  application  was  made  immediately  on  the  discovery  of  the  mistake,  I  am 
not  prepared  to  say,  that  in  such  a  case,  the  rule  ought  not  to  be  relaxed.  But  if  this 
cause  were  now  before  me  for  hearing,  I  think  I  should  not  be  at  all  disposed  to  grant 
what  is  sought  by  this  petition.  [156]  If  the  desired  object  were  merely  to  introduce 
into  the  decree  the  ordinarj'  direction  to  the  Master,  if  he  shall  find  any  settled 
accounts  not  to  disturb  them,  but  with  liberty  for  the  other  party  to  surcharge  and 
falsify,  as  I  at  first  understood  it,  the  case  would  have  been  very  diflTerent  from  what 
it  really  is.  But  such  a  direction  applies  only  to  accounts  stated  between  the  parties, 
and  by  which  the  parties  would  be  bound,  and  that  does  not  appear  to  be  the  case 
with  respect  to  the  accounts  in  question.  By  the  articles.  Paternoster  was  not  entitled 
to  interfere  in  the  general  management  of  the  business  ;  but  even  if  he  had  been  so 
entitled,  he  might  notwithstanding  have  contracted  to  be  bound  by  the  acts  of  the 
other  partners ;  if  he  had  done  so,  and  these  accounts  had  been  correct  accounts,  they 
might  have  been  very  properly  produced  against  him.  But  here  it  is  agreed  on  all 
hands,  that  these  accounts  are  erroneous,  and  were  prepared  with  a  fraudulent 
intention  by  a  person  who,  when  such  fraud  was  discovered,  was  induced  to  put  an 
end  to  his  existence.  This,  therefore,  according  to  the  admitted  facts,  is  not  even 
prima  facie  evidence  against  him.  It  appears  to  me,  therefore,  that  the  late  Lord 
Chief  Baron  must  have  advisedly  come  to  the  conclusion,  that  the  direction  now 
sought  ought  not  to  be  introduced  into  the  decree,  but  that  the  Master  should  be 
left  to  follow  his  own  discretion.  It  appears,  that  on  the  parties  going  into  the 
Master's  office,  the  inquiry  is  protracted  to  great  length,  by  the  pertinacity  of  the 
one  party  insisting  on  stiict  evidence  of  every  item  in  the  accounts,  and  by  calling 
for  vouchers,  &c.  Whether  the  Court  will  relieve  the  parties  from  this,  by  an 
interlocutory  order,  it  is  not  for  me  now  to  determine.  I  will  not  say  that  there  have 
been,  but  I  think  I  remember  such  applications.  What  was  meant  by  the  direction 
to  the  Master  to  report  special  circumstances,  is  not  very  clear,  but  it  certainly  could 
not  refer  to  settled  accounts  ;  for  otherwise,  after  taking  account  in  the  first  instance, 
it  would  be  necessary  to  take  it  over  again  with  reference  [157]  to  stated  accounts. 
The  late  Chief  Baron  therefore  did  right  in  not  imposing  on  the  parties  the  necessity 
of  taking  the  account,  according  to  two  different  constructions.  The  direction  for 
the  Master  to  report  special  circumstances,  is  very  often  introduced  as  a  matter  of 
course,  and  without  any  particular  reason.  Upon  the  whole,  it  appears  to  me,  that 
the  late  Chief  Baron  did  not  intend  that  these  accounts  should  be  treated  as  settled 
accounts,  and  if  I  were  now  to  pronounce  the  decree,  I  should  not  be  prepared  to 
consider  them  as  such.     The  prayer  of  the  petition  must  be  refused. 

Graham,  B.  It  is  impossible  not  to  feel  the  perfect  propriety  and  good  sense  of 
the  rule  ;  and  it  is  quite  clear,  that  it  has  been  abided  by,  particularly  in  the  late 
case,  which  was  one  of  peculiar  hardship  (Bmcyer  v.  Bright,  M'Clel.  483).  But,  not- 
withstanding, if  circumstances  should  arise,  which  should  seem  to  require  it,  I,  for  one, 
should  be  disposed  to  listen  to  a  case  which  might  properly  form  an  exception  to  the 
rule.  At  first,  this  appears  to  be  an  application  to  correct  a  mere  oversight  in  the 
decree ;  but  I  am  perfectly  clear  in  my  own  opinion,  both  from  the  argument  of  this 
day,  and  from  what  took  place  at  the  hearing,  not  only  that  the  matters  now  dis- 
cussed were  mentioned  before  the  late  Lord  Chief  Baron,  but  that  his  excellent  mind 
was  exercised  upon  the  very  question.  It  will  be  in  the  recollection  of  counsel,  that 
the  answer  of  Milford  was  read  to  shew,  that  it  was  absolutely  necessary  for  the 
indemnification  of  the  several  parties  concerned,  that  these  accounts  should  be  imme- 
diately investigated.     It  has  been  said,  that  no  relief  was  given  on  the  cross-bill,  but 
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I  am  persuaded,  that  the  late  Lord  Chief  Baron,  by  the  decree,  meant  to  advert  to 
the  equity  relied  on  by  the  cross-bill :  for  it  is  quite  impossible  that  it  could  have 
escaped  his  diligent  [158]  and  attentive  observation.  Then  it  has  been  urged,  that  a 
direction  is  given  in  the  decree,  for  the  Master  to  report  special  circumstances,  and 
it  has  been  attempted  to  be  contended,  that  under  this  direction,  the  Master  was 
intended  to  take  notice  of  settled  accounts.  Every  person  who  practises,  must  know, 
that  the  direction  given  with  respect  to  stated  accounts,  is  always  a  specific  direction  ; 
whilst  the  direction  to  report  special  circumstances,  is  one  quite  a  matter  of  course, 
and  very  often  given  without  any  particular  object.  To  state  special  circumstances, 
is  for  the  information  of  the  C'oui't;  in  the  other  case,  the  Master  acts  for  himself.  It 
is  evident,  that  these  accounts  were  blended  and  mi.\-ed  together  from  the  year  1806, 
all  parties  placing  implicit  confidence  in  Armitnge,  who  was  the  man  of  business,  and 
entrusted  with  the  management  of  the  partnership  affairs,  and  who,  it  is  admitted, 
fabricated  accounts  to  conceal  the  frauds  committed  by  him,  and  on  the  footing  of 
which  accounts,  the  accounts  now  sought  to  be  treated  as  stated  accounts  proceed. 
All  the  parties  were  in  error  down  to  the  time  that  this  unfortunate  man  put  an  end 
to  his  existence.  It  appears  to  me,  that  there  is  no  way  of  attaining  the  justice  of 
the  case,  but  by  looking  into  the  advances  made  from  time  to  time.  And  I  think  this 
is  not  a  case  which  should  be  excepted  out  of  the  operation  of  that  general  and 
salutary  rule  of  the  Court.  If  all  the  circumstances  of  the  case  had  been  properly 
stated,  the  Court  might  perhaps  have  found  some  remedy  ;  but  I,  for  one,  think  that 
the  relief  sought  by  this  petition,  cannot  be  granted. 

Garkow,  B.  It  must  be  in  the  recollection  of  those  present,  that,  on  a  very  late 
occasion  (Bowyer  v.  Bright),  I  expressed  my  opinion,  not  only  on  the  policy,  but  on  the 
absolute  necessity  of  the  Court's  adhering  to  the  rules  promulgated  by  it.  [159]  And, 
in  the  present  ease,  I  think  the  general  rule  of  the  Court  ought  not  to  be  departed 
from,  on  the  grounds  which  have  been  already  stated  by  the  Lord  Chief  Baron. 

HuLLOCK,  B.  I  found  my  opinion  on  the  principle  stated  by  my  bi'other  Garrow. 
What  the  Court  will  do  on  a  pi'oper  case,  is  not  now  the  question  -.  but,  I  must  say, 
it  is  a  most  dangerous  proceeding,  to  depait  from  a  general  rule  ;  for,  if  once  the 
Court  is  induced,  on  the  ground  of  special  circumstances,  to  rescind  the  rule,  pro 
tempore,  there  will  be  no  case  in  which  some  special  circumstances  will  not  be  dis- 
covered to  ground  an  application  to  the  Court  to  suspend  the  rule.  I  thought,  as  the 
Lord  Chief  Baron  did  in  the  first  instance,  with  respect  to  these  accounts ;  for,  if  a 
person  binds  himself  to  abide  by  the  adjustment  by  another  person  of  accounts,  it  is 
clear  he  will  be  bound  as  against  third  persons  :  that,  however,  is  not  the  present  case. 
It  appears,  that  Armitage,  who  was  the  person  entrusted  with  the  accounts,  from  time 
to  time  brings  in  a  balance  sheet,  containing  an  account  of  receipts  and  payments. 
Now,  what  is  done  by  the  parties  whose  duty  it  was  to  examine  and  adjust  these 
accounts  1  They  merely  sign  them,  not  only  without  an  examination  of  them,  and  of 
the  necessary  vouchers  in  support  of  them,  but  probably  without  having  even  read  the 
accounts.  No  person  could  possibly  be  bound  or  precluded  by  such  an  adjustment. 
Without  entering  into  the  special  circumstances  of  the  case,  I  think  the  petition  must 
be  dismissed. 

Petition  dismissed  with  costs. 

[160]     In  the  Exchequer  Chamber.     (Before  the  Whole  Court.) 

The  Attorney  General  v.  Alexander  Davison,  Esq.,  et  e  Contra. 
February  7th,  1825. — By  an  act  of  parliament,  commissioners  were  appointed 
to  investigate  certain  public  accounts,  and  they  were  directed  to  take  a  prescribed 
oath,  and  were  authorized  to  summon  witnesses  and  to  examine  them  on  oath, 
and  persons  giving  false  testimony  were  subjected  to  the  penalties  for  perjury. 
The  commissioners  examined  witnesses,  and  took  down  their  depositions  in 
writing,  and  afterwards  communicated  the  efl'ect  of  them  to  the  party  sought  to 
be  aflTected  by  the  proceedings,  but  who  had  no  opportunity  of  being  present  at 
the  examination,  or  of  cross-examining  the  witnesses.  On  a  subsequent  reference 
to  arbitration  of  these  accounts,  the  Court  held,  that  the  arbitrators  could  not 
receive  as  evidence,  the  depositions  taken  befure  the  commissioners. — In  order  to 
render  depositions  taken  under  any  judicial  proceedings  evidence  against  a  party, 
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he  must  have  had  an  opportunity  to  be  present  at  the  examination,  and  to  cross- 
examine  the  witnesses. — Arbitrators  are  bound  by  those  rules  of  evidence  which 
govern  the  Courts  of  law. 

In  Michaelmas  Term,  1811,  an  information  was  filed  by  His  Majesty's  Attorney 
General  against  the  defendant,  Alexander  Davison,  esquire,  in  relation  to  certain 
contracts  between  him  and  General  De  Lancey,  barrack  master  general,  for  the  supply 
of  stores  for  the  barrack  department,  between  the  yeais  179-5  and  1804  ;  alleging  a 
considerable  balance  to  be  due  from  the  defendant ;  calling  for  his  accounts,  and 
seeking  to  charge  him  with  interest  on  money,  stated  to  have  been  advanced  to  him 
prematurely,  or  to  have  remained  in  his  hands  improperly. 

The  defendant  put  in  an  answer  to  the  information,  by  which  he  claimed  a  balance 
of  17,0001.  and  upwards,  to  be  due  to  him.  And  in  Trinity  Term,  1812,  filed  his  bill 
against  the  Attorney-General,  praying  (among  other  things)  that  he  might  be  allowed 
in  his  account,  several  sums  of  money  therein  mentioned,  and  which  were  thereby 
alleged  to  have  been  improperly  surcharged  and  disallowed  by  the  commissioners  of 
barrack-accounts,  appointed  by  the  act  47  Geo.  III.,  s.  3,  c.  1,  and  claiming  a  balance 
to  be  due  to  him  on  such  accounts. 

Both  causes  came  on  for  hearing  on  the  19th  of  May,  1824,  when  they  were 
referred,  by  consent,  to  the  award  of  [161]  the  commissioners  for  auditing  the  public 
accounts,  whose  award  was  to  be  final,  and  subject  to  no  appeal.  The  order  of 
reference,  beside  various  other  regulations  and  directions,  provided,  that  the  arbi- 
trators should  be  at  liberty  to  apply  to  the  Court  for  directions  on  any  points  that 
might  arise  pending  the  reference,  as  they  might  think  necessary  ;  and  either  party 
was  to  be  at  liberty  to  read  before  the  arbitrators  the  depositions  of  any  witness 
examined  in  the  said  causes,  or  either  of  them,  if  the  said  arbitrators  should  think 
proper  to  receive  the  same  as  evidence. 

The  commissioners  for  auditing  the  public  accounts  proceeded  in  the  reference,  but 
a  question  arising  as  to  the  admissibility  of  certain  evidence,  proposed  to  be  read 
before  them,  they,  in  pursuance  of  the  provision  contained  in  the  order,  stated  the 
point  in  the  shape  of  a  certificate,  or  case  for  the  opinion  of  the  Court. 

By  this  certificate,  dated  20th  January,  1825,  the  commissioners  stated,  that  they 
had  examined  witnesses,  some  of  whom  had  been  before  examined  before  the  commis- 
sioners of  barrack-accounts,  in  the  manner  thereinafter  described,  in  support  of  certain 
disallowances  made  by  the  commissioners,  which  were  objected  to  by  Mr.  Davison, 
and  formed  part  of  the  subject  matter  of  the  suit  instituted  by  him  against  the 
Attorney  General  ;  that,  in  the  course  of  the  reference,  it  had  been  proposed,  on  the  part 
of  the  Attorney  General,  to  read,  in  support  of  the  disallowances  made  by  the  commis- 
sioners of  barrack-accounts,  certain  depositions  of  witnesses,  examined  by  the  said 
commissioners,  under  the  provisions  of  the  statute  47  Geo.  III.,  by  which  they  were 
authorized  to  send  for  books,  papers,  &c.,  and  to  summon,  and  examine  upon  oath, 
all  persons  whom  they  should  find  occasion  to  call  before  them,  touching  all  matters 
necessary  for  the  execution  of  the  trusts  reposed  in  them  by  the  statute ;  and  which 
statute  rendered  persons  giving  false  evidence  before  them,  liable  to  the  penalties  of 
[162]  perjury.  That  the  counsel  for  Mr.  Davison  objected  to  the  reading  of  such 
depositions,  on  the  ground  of  their  not  being  evidence  :  that,  upon  enquiry  into  the 
mode  of  taking  these  depositions,  and  into  the  course  of  proceeding  adopted  by  the 
barrack  commissioners,  with  regard  to  the  examination  of  witnesses,  they  (the  auditors 
of  the  public  accounts)  understood  it  to  have  been  their  practice  to  call  before  them 
such  persons  as  they  judged  most  likely  to  afford  useful  information  upon  subjects 
connected  with  Mr.  Davison's  accounts,  and  especially  with  regard  to  the  market 
prices  of  different  kinds  of  articles  furnished  by  him  for  the  service  of  the  barracks, 
which  were  included  in  his  accounts  :  that  the  parties  thus  summoned  attended  at  the 
office  of  the  commissioners,  and  were  examined  by  them  upon  oath,  the  questions  and 
answers  being  carefully  taken  down  at  the  time,  and  the  examination  in  each  case 
being  signed  by  the  witness,  and  also  by  the  commissioners  :  that  no  opportunity  of 
being  present  at  these  examinations  was  allowed  to  Mr.  Davison  or  his  agents,  nor 
were  the  depositions  subsequently  communicated  to  him  or  them  ;  but  the  commis- 
sioners, after  having  examined  various  witnesses  on  the  subject  of  the  market  prices, 
made  a  written  communication  to  Mr.  Davison,  dated  6th  June,  1810,  referring  to  the 
prices  he  had  charged  for  certain  articles  in  his  accounts,  and  acquainting  him,  that 
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they  had  ascertained,  by  the  evidence  of  competent  witnesses,  that  the  market  prices 
of  those  articles,  at  the  periods  in  question,  were  at  certain  rates,  therein  mentioned, 
which  were  lower  than  the  rates  charged  by  him,  and  that  no  higher  prices  than  those 
so  specified  could  be  allowed  to  him  in  his  accounts  :  that  to  this  communication  of 
the  commissioners,  Mr.  Davison  returned  a  written  answer,  dated  IStli  June,  1810, 
in  which  he  entered  into  no  details  respecting  prices,  but  protested  generally  against 
the  course  taken  by  the  commissioners,  insisting,  that  as  the  patterns  and  prices  of 
the  articles  were  submitted  at  the  time  to  the  barrack-office,  [163]  and  approved  by  that 
department,  he  was  entitled,  by  the  terms  of  his  engagement,  to  charge  goverjiment  at 
those  rates,  and  that  the  fairness  or  reasonableness  of  the  prices  was  no  longer  open 
to  enquiry  or  investigation.  That  it  did  not  appear  that  Mr.  Davison,  either  by  that 
answer,  or  on  any  other  occasion,  specifically  objected  to  the  course  pursued  by  the 
commissioners  with  regard  to  the  examination  of  witnesses,  or  made  atiy  application 
to  them  for  inspection  or  copies  of  the  depositions.  That  subsequently  to  those  pro- 
ceedings, the  commissioners  of  barrack -accounts,  taking  into  consideration  Mr.  Davison's 
answer,  and  the  <lepositions  of  the  witnesses,  made  various  disallowances  in  the  accounts, 
amounting  to  considerable  sums,  and  it  appeared  that  many  of  the  disallowances  were 
rvhoUy,  or  in  part,  founded  upon  such  depositions  The  auditors  of  the  public  accounts, 
then  referring  to  the  terms  of  the  order  of  reference,  requested  the  direction  of  the 
Court,  whether,  under  the  circumstances,  the  depositions  taken  by  the  commissioners 
of  barrack-accounts,  in  the  manner  before  described,  ought  to  be  excluded  altogether 
from  their  consideration,  or  whether  the  same  might  be  permitted  to  be  read,  saving 
all  just  exceptions,  and  subject  to  any  observation  which,  on  the  part  of  Mr.  Davison, 
might  be  oftered  thereon 

The  question  raised  by  this  certificate  stood  for  argument  this  day. 

Fonblanque  and  Haslewood  for  the  defendant  in  the  first  cause,  and  plaintiff  in  the 
second,  and  for  the  rejection  of  the  evidence. («)  The  question  is,  whether  evidence 
taken  by  one  party,  in  the  absence  of  the  other,  and  without  the  [164]  latter  having 
had  an  opportunity  to  cross-examine  the  witnesses  can  be  read.  Not  a  single 
authority,  or  even  dictum  in  support  of  the  affirmative,  can  be  produced.  It  is  not 
only  admitted,  but  it  is  distinctly  stated  by  the  commissioners,  that  Mr.  Davison  had 
no  opportunity  to  cross-examine  the  witnesses.  At  the  time  the  evidence  now  objected 
to  was  taken,  the  questions  were  put  by  the  commissioners  of  barrack-accounts,  in 
the  form  most  likely  to  produce  the  desired  answer.  That  circumstance  is  not 
stated  in  this  case,  which  would.be  required  in  every  other  to  render  the  depositions 
admissible,  viz.  that  no  better  evidence  can  be  obtained.  It  is  not  alleged  that  the 
witnesses  are  dead,  or  that  theii'  attendance  cannot  be  procuied.  There  can  be  no 
departure  in  this  case  from  the  general  rule,  without  the  most  manifest  injustice.  The 
only  ground  taken  before  the  commissioners  for  auditing  the  public  accounts,  in 
support  of  the  evidence  was,  that  the  present  case  was  not  within  the  general  rule, 
and  that  although  a  Court  of  ordinary  jurisdiction  could  not  receive  such  evidence, 
the  commissioners  might,  as  it  was  urged  arbitrators  might  also  do.  [HuUock,  B., 
that  cannot  now  be  contended.] 

Clarke,  N.  G.,  and  Koupell,  for  the  Attorney  General. 

Under  the  peculiar  circumstances  of  this  case,  the  commissioners  for  auditing  the 
public  accounts  have  power  to  receive  this  evidence.  Although  Mr.  Davison  was  not 
present  at  the  examination  of  witnesses,  and  of  course  had  no  opportunity  of  cross- 
examining  them,  j'et  it  is  fact,  appearing  on  the  certificate,  that  the  barrack  commis- 
sioners communicated  the  result  of  such  examination  to  him :  and  that  in  reply  to 
such  communication,  he  sent  the  letter  of  18th  June,  1810,  by  which  he  merely 
objects  to  the  power  of  the  barrack  commissioners  to  charge  him  with  the  difference 
between  the  prices  charged  by  him,  and  the  market  prices  of  the  .same  articles,  but 
[165]  does  not  controvert  the  facts  disclosed  by  the  evidence.  The  depositions,  it 
is  true,  are  not  shewn  to  him,  but  he  himself,  in  his  letter,  states  the  effect  of  them. 
He  does  not  deny  the  fact  of  the  prices  charged  being  above  the  market  prices.  The 
communication  to  him  of  the  prices  im[!roperly  charged,  and  his  not  disputing  those 

(a)  Clarke,  N.  G.,  for  the  Attorney  General,  had  commenced  with  stating  the 
question  for  the  opinion  of  the  Court,  but  was  interrupted  by  Hullock,  B.  who  observed, 
that  as  this  must  be  considered  in  the  same  manner  as  an  objection  to  evidence,  at 
nisi  prius,  the  other  side  was  entitled  to  begin. 
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charges,  enable  the  commissioners  to  read  these  depositions.  The  commissioners  for 
auditing  the  public  accounts  do  not  strictly  come  within  the  description  of  a  Court 
of  ordinary  jurisdiction.  In  this  case  they  are  also  appointed  arbitrators,  and  there 
fore  the  question  is,  whether  they  are  bound,  as  arbitrators,  to  exclude  this  evidence. 
By  the  act,  appointing  the  barrack  commissioners,  they  were  authorized  to  summon 
witnesses  before  them,  and  to  examine  them  on  oath,  and  the  witnesses  are  subjected 
to  the  penalties  of  perjury,  if  they  give  false  testimony  :  the  barrack  commissioners 
also  acted  under  the  obligation  of  an  oath  :  the  reason  for  the  general  rule  therefore 
fails  in  the  present  instance.  If  Mr.  Davison  was  dissatisfied  with  the  evidence,  it 
was  his  duty  to  take  the  proper  steps  to  cross-examine  the  witnesses  :  he,  however, 
only  objected  to  the  power  of  the  barrack  commissioners  to  enter  into  such  evidence, 
not  to  the  evidence  itself.  But  now,  at  the  expiration  of  fourteen  years,  when  the 
witnesses  are  dead,  he  endeavours  to  exclude  their  testimony.  [Hullock,  B.  It  is  not 
stated  in  the  case  that  the  witnesses  are  dead,  therefore  the  Court  cannot  take  it  to 
be  so.]  The  commissioners  are  arbitrators  in  this  case,  and  an  arbitiator  may  inform 
himself  on  subjects  by  means  which  a  judge  could  not,  Kyd  on  Awards,  S62.  A  refer- 
ence to  arbitration  is  frequently  for  the  purpose  of  enabling  an  arbitrator  to  take 
measures  to  arrive  at  information  which  the  Court  could  not.  An  arbitrator,  for 
instance,  may  lead  a  witness.  He  may  also  examine  the  parties,  or  either  of  them, 
if  he  see  reason  to  do  so,  or  call  for  other  evidence,  Kyd  on  [166]  Awards,  96 ;  or  he 
mav  make  an  award  contrary  to  the  evidence.  Supposing  the  witnesses  were  now 
to  be  examined,  the  commissioners  might  certainly  look  into  the  depositions  to  see 
if  they  were  not  contradictory.     Knox  v.  Symmonds,  1  Ves.  jun.,  370. 

Alexander,  L.  C.  B.  The  question  in  this  case  seems  to  be,  not  whether  the 
evidence  taken  before  the  barrack  commissioners  is,  or  is  not,  strictly  speaking,  legal 
evidence ;  but  merely,  whether  the  auditors  of  the  public  accounts  are  at  liberty  to 
look  into  their  depositions,  or  are  precluded  from  so  doing.  There  seems  to  be  no 
question  that  the  evidence  is  not  strict  legal  evidence.  It  is  more  like  the  finding  of 
a  grand  jury  :  indeed,  it  scarcely  amounts  to  that,  Mr.  Davison  having  no  power  to 
attend,  or  be  heard,  or  to  cross-examine  the  witnesses,  and  upon  that  foundation  alone 
this  cannot  be  considered  as  legal  evidence.  The  only  doubt,  therefore,  seems  to  be, 
whether  Mr.  Davison  has,  by  his  conduct,  made  that  evidence,  as  against  him,  which 
otherwise  was  clearly  not  so  :  and,  it  has  been  contended  on  the  part  of  the  Attorney 
General,  that  he  has  so  done,  by  his  letter  of  the  ISth  June,  1810.  But  it  does  not 
appear  to  me  that  any  such  conclusion  can  be  drawn  ;  for  Mr.  Davison  bv  that  letter 
only  indirectly  admits  that  the  witnesses  may  have  given  such  testimony  as  that  in 
question,  but  he  does  not  admit  that  such  testimony  is  correct,  or  could  not  be  explained 
by  cross-examining  the  same  witnesses,  or  by  the  examination  of  other  persons.  The 
case,  therefore,  seems  to  re.solve  itself  into  the  question,  whether  the  auditors  of  public 
accounts  can  receive  evidence  which  the  Court,  according  to  the  strict  rules  of  legal 
evidence,  could  not.  It  has  been  contended  that,  in  the  present  case,  they  are  in  the 
situation  of  arbitrators,  and,  as  such,  may  do  so.  But  I  have  always  understood,  that 
arbitrators  are  bound  by  the  same  rules  of  evidence  [167]  as  the  courts  of  law  ;  though 
I  believe  that  arbitrators,  especially  when  not  professional  men,  frequently  proceed 
on  grounds  not  recognised  by  the  Courts.  However,  it  does  not  appear  to  me,  that 
the  admission  of  this  evidence  would  be  either  just  or  expedient:  we  must  therefore 
direct  the  commissioners  for  auditing  the  public  accounts,  that  they  cannot  receive  it. 

Graham,  B.  The  barrack  commissioners  were  not  required  to  summon  the  party 
for  the  purpose  of  examining  witnesses ;  and  I  have  no  doubt,  that  they  proceeded  to 
examine  the  witnesses,  and  to  make  their  report,  without  giving  notice  to  the  other 
side ;  and,  consequently,  as  the  party  had  no  opportunity  of  attending,  or  cross- 
examining  the  witnesses,  this  cannot  be  legal  evidence.  But,  it  has  been  urged,  that 
though  this  may  not  be  strict  legal  evidence,  yet  the  commissioners  for  auditing  the 
public  accounts,  as  arbitrators,  may  receive  it :  and  a  general  statement  has  been 
made,  that  arbitrators  may  proceed  in  receiving  evidence,  without  reference  to  prin- 
ciples of  law  or  equity.  Now  we  know  that  position  to  be  contrary'  to  law,  and  the 
practice  of  the  Courts :  however,  the  question  here  is  not  merely  whether  the  com- 
missioners may  receive  this  as  evidence,  but  whether,  as  evidence,  it  amounts  to  any 
thing.  For  Mr.  Davison  argues  before  the  audit  commissioners, — "you  are  pressing 
me  with  evidence  with  which  I  have  nothing  to  do ;  for  admitting  it  to  be  true,  yet 
there  are  circumstances  which  would  justify  my  charging  something  higher  than  the 


370  THE    ATTORNEY    GENERAL   V.  DAVISON  M'CLE.  &  YO.  163. 

market  prices,  and  which  circumstances  I  should  be  able  to  shew,  by  cross-examining 
the  witnesses,  or  by  the  examination  of  other  persons."  I  think  the  evidence  must 
be  rejected. 

Garrow,  B.  This  is  an  application  by  persons  in  very  high  station  for  the  direc- 
tion of  the  Court,  as  to  their  mode  [168]  of  proceeding  under  particular  circumstances. 
[His  Lordship  then  stated  the  nature  and  object  of  the  suits.]  It  was  foreseen,  that 
if  this  Court  were  to  take  the  voluminous  accounts  involved  in  this  case,  very  con- 
siderable time  must  of  neces.sity  be  consumed,  and  the  parties  theiefore  agreed,  and  as 
it  seems  to  me  with  very  great  propriety,  to  refer  the  accounts  to  the  commissioners 
for  auditing  the  public  accounts.  It  was  then  suggested,  that  some  questions  might 
arise  in  the  course  of  the  reference,  and  this  special  permission  to  apply  to  the  Court, 
was  introduced  into  the  order.  The  investigation  made  by  the  barrack  commissioners 
was  not  in  the  shape  of  a  trial  of  the  case,  at  which  the  accountant  was  to  be  present ; 
but  was  merely  to  satisfy  the  minds  of  the  commissioners  whether  Mr.  Davison's 
charges  were,  or  were  not,  fair.  One  of  the  enquiries  was,  whether  certain  articles  of 
ironmongery,  supplied  by  Mr.  Davison,  were  supplied  at  the  current  market  price  of 
the  day.  The  commissioners  examined  witnesses  on  that  subject,  whose  depositions 
they  took  down  in  writing,  and  they  subsequently  communicated  to  Mr.  Davison 
that,  fi'om  the  examination  of  such  witnesses,  it  appeared  that  the  prices  charged 
by  him  far  exceeded  the  market  prices  of  the  day.  How  does  the  accountant  act  on 
this  information?  He  does  not  say  he  considers  himself  affected  <<t  bound  by  the 
evidence  ;  but  he  at  once  objects  to  the  principle  on  which  the  commissioners  proceed  : 
urging,  in  effect,  that  though  the  market  price  of  an  iron-range  on  a  particular  day 
might  be  a  given  sum,  yet  if  a  thousand  ranges  were  required  on  that  day,  as  no  one 
ironmonger  could  supply  them,  the  large  demand  would  neces.sarily  increase  the  price. 

It  has  been  stated  as  a  ground  of  objection  to  the  evidence,  that  the  depositions, 
or  the  names  of  the  witnesses,  were  never  communicated  to  Mr.  Davison  ;  hut  that 
the  barrack  commissioners,  in  their  communication  to  him,  merely  informed  him,  that 
they  had  ascertained  by  the  [169]  examination  of  competent  witnesses,  that  the 
prices  charged  by  him  were  higher  than  the  current  market  prices  of  the  same  article 
at  the  time  of  the  supply.  In  order  to  affect  any  party  by  oral  or  written  testimony, 
an  opportunity  should  be  allowed  to  him  of  checking  or  correcting  it  by  cross-examina- 
tion. The  purpose  of  a  cross-examination  is  to  explain  something  not  yet  understood  : 
to  elicit  something  which  was  not  the  intent  of  the  examination  in  chief.  The 
object  of  the  barrack  commissioners  was  merely  to  ascertain  the  current  market  price 
of  certain  articles  on  a  given  day,  by  making  enquiries  of  competent  persons ;  but 
Mr.  Davison  submits,  that  if  other  questions  had  been  put  to  those  persons,  or  if  other 
persons  had  been  examined,  facts  might  have  been  elicited  which  would  have  led  to  a 
different  conclusion.  It  appears  to  me,  that  it  would  be  against  all  the  security  of  the 
subject  to  receive  such  depo.sitions. 

HuLLOCK,  B.  I  concur  in  the  opinion  that  these  depositions  are  not  admissible 
evidence  in  point  of  law  ;  and  that  I  understand  to  be  the  question  submitted  to  this 
Court.  I  have  always  considered,  that  to  render  a  deposition  admissible  in  point  of 
law  against  a  party,  it  must  appear  that  it  was  taken  on  oath  in  a  judicial  proceeding 
in  some  cause,  and  that  the  party  should  have  had  an  opportunity  to  cross-examine 
the  witness.  The  barrack-commissioners  were  authorized  to  administer  an  oath,  and 
therefore  I  think  the  depositions  so  far  were  properly  taken  ;  but  yet  they  want  two 
other  requisites  to  make  them  properly  admi.s.sible.  1st,  it  does  not  appear  from  the 
certificate  that  the  witnesses  are  dead  :  this  fact  ought  to  have  been  proved  before  the 
commissioners  for  auditing  the  public  accounts  ;  for  otherwise,  the  depositions  would 
only  be  secondary  evidence.  The  next  point  of  enquiry,  to  render  the  evidence 
admissible,  is,  has  Mr.  Davison  had  any  opportunity  to  cross-examine  the  witnesses? 
[170]  The  certificate  of  the  commissioners  expressly  states  that  Mr.  Davison  had  no 
opportunity  of  being  present,  much  less  to  cross-examine  the  witnesses.  The  act 
47  Geo.  III.  never  meant  to  alter  the  rules  of  evidence.  If  it  had  been  intimated  to 
Mr.  Davison,  that  on  such  a  day,  such  persons  would  be  examined  on  such  particular 
accounts,  and  that  he  would  be  at  liberty  to  examine  them,  and  he  had  not  attended, 
I  should  have  been  inclined  to  admit  the  depositions ;  for  the  opportunity  to  cross- 
examine,  when  not  taken  advantage  of,  would  have  been  equivalent,  as  against  him, 
to  a  cross-examination.  I  know  of  only  one  instance  in  which  depositions  taken  in 
the  absence  of  a  party,  have  been  allowed  to  be  read  as  evidence  against  him,  and  that 
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is  the  ease  of  The  King  v.  T!ie  Inhabitants  of  Bavenstone  (5  Term  Rep.  373).  In  that 
case,  a  woman,  with  child,  was  examined  before  a  magistrate,  as  to  who  was  the  father 
of  her  child,  and  in  less  than  two  hours  after  her  deposition  had  been  taken  the  woman 
died ;  and  the  Court  of  King's  Bench  considered  the  deposition  to  be  good  evidence 
against  the  father  of  the  child.  But  that  case  depended  on  the  special  circumstance 
of  the  woman  being  at  the  point  of  death  when  her  deposition  was  taken,  and  of  its 
being  the  very  best  evidence  of  which  the  case  would  admit.  It  is  clear,  that  deposi- 
tions in  bankruptcy  cannot  be  given  in  evidence,  notwithstanding  they  are  taken 
under  the  authority  of  an  act  of  parliament,  and  certainly  in  such  a  manner  as  to  ex- 
pose the  party  giving  false  testimony,  to  the  penalties  for  perjury.  The  question  then 
is,  whethei-  the  correspondence  between  the  barrack  commissioners  and  Mr.  Davison, 
takes  the  case  out  of  the  general  rule  of  Uw.  The  barrack  commissionei's  state  that 
witnesses  have  proved  that  the  prices  were  over-charged.  Mr.  Davison  evades 
answering  this,  for  by  his  letter,  he  merely  protests  against  the  course  pursued  by  the 
commissioners,  and  [171]  insists  that  the  articles  and  the  prices  were  submitted  to, 
and  approved  bj',  the  barrack  department,  and  that  the  fairness  or  unreasonableness 
of  the  prices  was  no  longer  open  to  enquiry  or  investigation.  No  doubt,  this  letter  is 
evidence  against  Mr.  Davison,  but  it  amounts  to  nothing ;  for  he  was  not  aware  of 
the  names  of  the  witnesses,  or  of  the  particulars  of  their  depositions.  It  has  been 
said,  that  he  ought  to  have  taken  his  stand  on  the  irregularity  of  the  examination, 
and  ought  to  have  applied  for  leave  to  cross-examine  the  witnesses.  I  think  he  was 
not  called  upon  to  do  any  such  thing,  for  he  might  have  been  advised,  and  fairly 
advised,  that  according  to  the  course  pursued,  these  depositions,  being  taken  behind 
his  back,  were  not  evidence,  but  would  become  so  by  his  cross-examining  the  witnesses. 
With  respect  to  the  commissioners  being  in  this  case  also  arbitrators,  and  that  there- 
fore, the  evidence,  though  otherwise  inadmissible,  may  be  received  by  them  ;  I  think 
that  argument  has  altogether  failed.  The  authorities  cited  in  support  of  it  do  not 
appear  to  me  to  be  in  point ;  they  apply  only  to  references  of  all  matters  in  dispute, 
and  the  first  authority  cited  was  a  mere  dictum.  I  never  understood,  that  arbitrators 
were  at  liberty  to  deviate  from  those  rules  which  govern  the  superior  Courts.  It  is 
true,  that  at  nisi  prius,  on  orders  of  reference,  and  where,  generally  speaking,  all 
matters  in  dispute  are  referred,  the  arbitrator  is  usually  authorized  to  examine  the 
parties,  or  either  of  them,  if  he  thinks  proper,  but  this  depends  on  the  previous  agree- 
ment of  the  parties,  who  by  consent  introduce  it  into  the  order  of  reference.  I  agree 
in  opinion  with  the  rest  of  the  Court,  that  this  is  not  legal  evidence,  and  if  it  is  not 
legal  evidence,  that  it  ought  not  to  be  received  by  the  commissioners. 

[173]  The  King  v.  William  Humpiiery  (claiming  certain  Effects  seized  under  an 
Immediate  Extent  against  Arthur  Emerson).  Exchequer  of  Pleas.  July  16, 
1819  ;  May  6,  1820;  July  11,  1821  ;  June  26,  1824;  Feb.  1,  4,  182.5.— A  whar- 
finger's general  lien  on  the  goods  of  his  customer  in  his  possession  for  his  balance, 
in  respect  of  freight  and  wharfage,  due  before  the  teste  of  an  immediate  extent, 
issued  against  such  customer  being  the  crown's  debtor,  shall  prevail  against  the 
extent. — Whether  a  wharfinger's  lien  for  warehouse  room,  stands  on  the  same 
footing,  Qu.  But  where  a  wharfinger  detained  goods  on  his  premises,  seized 
there  under  an  immediate  extent,  in  respect  of  a  lien  for  wharfage,  which  was 
afterwards  established ;  his  claim  for  warehouse  room,  from  the  te.ste  of  the 
extent  till  the  forcible  removal  of  the  goods,  was  allowed. — Leave  given  under 
special  circumstances,  verified  by  affidavit,  to  appear  and  claim  property  seized 
under  an  immediate  extent,  the  usual  rule  for  that  purpo.se  having  expired  up- 
wards of  five  months  before  without  any  claim  being  made  by  the  party. 

By  inquisition,  taken  on  the  9th  December,  1818,  under  a  commission  to  find 
debts,  Arthur  Emerson,  a  merchant  of  London,  was  found  to  be  indebted  to  the 
crown  in  27601.  for  lead,  paid  from  time  to  time  by  the  lessees  of  certain  lead  mines, 
in  Yorkshire,  and  consigned  to  and  sold  by  him  to  the  king's  use.  An  immediate 
extent  directed  to  the  sheriff  of  Surrey,  tested  the  day  before-mentioned,  and  return- 
able the  23rd  January,  1819,  issued  against  Emerson,  under  which  all  his  personal 
property  was  seized.  The  greater  part  of  the  effects  seized,  consisted  of  wares  and 
merchandize,  at  the  time  of  the  seizui-e,  in  the  custody  of  the  defendant  Humphery, 
who  is  a  wharfinger,  on  his  wharf  called  Hayes'  Wharf,  in  Tooley  Street,  Southwark. 
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Emerson  had  rented  a  counting-house  and  warehouse  on  that  wharf  for  the  purposes 
of  his  trade,  and  at,  and  previous  to  the  teste  of  the  extent,  had  been  indebted  to 
Humphery,  on  the  balance  of  a  general  account,  for  freight  on  the  landing  of  his 
(Emerson's)  goods,  and  wharfage  for  landing  and  shipping  his  goods,  paid  by  Humphery, 
according  to  the  custom  of  the  trade.  On  the  19th  December,  1818,  a  commission  of 
bankrupt  issued  against  Emerson,  and  the  assignees  chosen  under  it  came  in,  and 
claimed  the  goods  seized  under  the  extent,  and  traversed  the  debt  due  to  the  crown. 
The  issue  taken  upon  that  traverse  was  tried  be-[174]-fore  the  late  Lord  Chief  Baron 
(Richards),  and  a  special  jury,  at  the  sittings  after  Trinity  Term,  1819,  when  a  verdict 
was  found  for  the  crown,  to  the  amount  of  26491.  14s.  3d.  Humphery  had  refused 
to  deliver  up  possession  of  the  goods  on  his  premises,  and  detained  them  there  tuitil 
the  7th  June,  1819,  when  they  were  forcibly  taken  and  removed  by  a  sheriti's  officer. 
In  the  course  of  the  same  month  the  whole  of  the  property  seized  was  sold  by  auction, 
and  produced  the  sum  of  18651.  No  appearance,  or  claim  of  property,  was  made  by 
Humpheiy,  within  the  time  required  by  the  rule  for  that  purpose,  which  expired  on 
the  3rd  February.  But  after  the  removal  of  the  goods  he  applied  to  the  Court,  and 
obtained  a  conoitional  order  for  leave  to  enter  his  claim,  on  a  joint  affidavit  of  himself, 
his  clerk,  and  attorney,  and  a  suggestion  that  it  had  been  conceived  unnecessary  to 
enter  any  claim  under  the  circumstances  ;  and  the  order  was  made  absolute  on  the 
16th  July,  1819  (*)  He  accordingly  claimed  to  have  a  lien  for  11701.  14s.  lid.,  and 
pleaded  that  long  before  the  issuing  of  the  extent,  and  the  9th  December,  1818,  he 
had  been,  and  still  was  a  wharfinger,  and  carried  on  the  trade  and  business  of  a 
wharfinger;  that  theretofore,  to  wit,  on  the  8th  December,  1818,  divers  of  the  goods 
and  chattels  in  the  inquisition  mentioned,  belonging  to  Arthur  Emerson,  (specifying 
them),  had  been  delivered  to  him  as  such  wharfinger  as  aforesaid,  and  had  continued 
and  were  in  his  custody  and  possession  [175]  as  such  wharfinger  as  aforesaid,  before 
and  at  the  time  of  the  issuing  of  the  extent,  and  the  inquisition  taken  thereon : — that 
before,  and  on  the  days  above-mentioned,  the  said  Arthur  Emerson  had  been,  and 
then  was,  indebted  to  the  claimant  in  10741.  6s  Id.  for  freight  paid  by  him,  and 
wharfage  fees  and  dues,  in  respect  of  the  .said  goods  and  chattels,  and  divers  other 
goods  and  chattels  of  the  said  Arthur  Emerson,  whish  had  come  into  the  custody  and 
posse,ssion  of  the  claimant  as  aforesaid  ;  and  that  on  the  several  days  and  times  above- 
mentioned,  the  claimant  had,  and  still  claimed,  a  general  lien  on  the  goods  and  chattels 
specified  ;  part  of  the  goods,  &c.,  in  the  inquisition  mentioned  for  the  sura  of 
10741.  6s.  Id.,  and  also  for  the  further  sum  of  961.  8s.  lOd.  for  warehouse  room, 
accrued  due  in  respect  of  the  said  goods,  &c.,  part  and  parcel  as  aforesaid,  from  the 
9th  December,  1818,  to  the  7th  June,  1819,  when  the  same  goods  and  chattels  were 
taken  out  of  the  claimant's  possession.  And  he  traversed  Emerson's  possession  of 
the  particular  goods  in  the  manner  by  the  inquisition  taken  under  the  extent  supposed. 
The  then  Attorney  General  (Lord  Girt'ord;  replied.  The  replication  denied,  first, 
that  the  goods  in  question  had  been  delivered  to  the  claimant,  as  such  wharfinger  as 
aforesaid.  2nd.  That  Emerson  was  indebted  to  the  claimant  in  the  sums  stated  in 
the  plea.  3rd.  That  the  claimant  had  a  general  lien  on  the  goods,  or  any  part 
thereof ;  and  it  averred,  4thly.  That  Emerson,  at  the  times  of  issuing  the  extent, 
and  taking  the  inquisition,  was  possessed  of  the  goods  in  the  manner  by  the  inquisi- 
tion supposed.  Issues  were  joined  upon  all  these  points.  The  cause  was  tried  at  the 
sittings  after  Hilary  Term,  1820,  before  the  late  Lord  Chief  Baron,  when  a  verdict 
was  found  for  the  defendant  upon  all  the  issues  ;  upon  the  third,  under  the  direction 
of  the  learned  Judge,  given  in  deference  to  the  authorities,  cited  for  the  defendant, 
of  Naylor  v.  Mangles  (1  Espin.  109)  and  Sjpears  v.  Hartly  (id.  3,  81). 

(*)  He  had  previously  (in  I'rinity  Term)  obtained  a  rule  to  shew  cause  why  the 
sheriff  should  not  pay  the  amount  of  his  claim  out  of  the  money  produced  by  the  sale, 
which  was  opposed  on  the  part  of  the  crown  and  the  assignees,  and  discharged.  The 
order  drawn  up  for  leave  to  claim,  purports  lo  be  made  on  hearing  the  (then) 
Attorney  General  (Lord  Gilford),  and  Mr.  Clarke,  on  behalf  of  his  Majesty,  and  Mr. 
Kose  as  counsel  for  the  assignees  ;  but,  according  to  the  information  received,  it  was 
not  seriously  opposed  on  the  part  of  the  crown.  It  was  directed  by  the  order  that 
the  claim  should  be  entered  immediately,  and  that  having  appeared  to  the  extent,  the 
claimant  should  plead  thereto  on  or  before  the  first  day  of  Michaelmas  Term  (then) 
next. 
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[176]  Shepherd,  on  behalf  of  the  then  Attorney  General,  obtained  a  rule  in  the 
following  terra,  calling  on  the  defendant  to  shew  cause  why  judgment  should  not  be 
arrested,  or  why  the  verdict  should  not  be  set  aside,  and  judgment  entered  up  for  his 
majesty ;  and  the  defendant  was  permitted  to  receive  the  sum  which  be  claimed,  on 
giving  a  bond  conditioned  to  restore  it  in  case  the  rule  should  be  made  absolute. 

The  facts,  as  found  by  the  jury,  were  not  disputed  ;  and  the  only  question  intended 
to  be  raised  in  argument  was,  whether  a  wharfinger  admitted  to  have,  bv  the  usage 
of  trade,  a  general  lien  upon  the  goods  of  his  customer  in  his  possession,  for  his 
general  balance,  could  render  that  lien  available  against  the  crown  process  issued 
against  such  customer,  being  the  king's  debtor.  Cause  was  shewn  against  the  rule 
in  Trinity  Term,  1821,  by  Jer\'is,  Sir  W.  Owen,  and  Wilde,  and  it  was  supported  by 
the  then  Attorney  General,  with  whom  was  Clarke.  The  case  was  adjourned  for 
judgment,  and  having  stood  over  for  that  purpose,  a  new  argument  was  deemed 
necess:irv,  in  consequence  of  the  change  in  the  constitution  of  the  court  (see  p.  188, 
post) ;  accordingly  the  rule  was  now  re-argued  by  Jervis,  and  the  present  Solicitor 
General. 

June  26,  1824. — .Jervis,  for  the  defendant.  On  the  authority  of  the  decisions  in 
Xaylor  v.  Manglex,  Spears  v.  Hartltj,  and  Drinktmier  v.  Goodwin  (Cowp.  251),  it  may 
be  assumed,  that  as  between  subject  and  subject,  a  wharfinger  has  a  lien  upon  goods 
in  his  hands,  for  the  amount  of  his  general  balance.  The  question  therefore  now  is, 
whether,  there  being  such  a  general  lien  as  between  subject  and  subject,  the  wharfinger 
can  avail  himself  of  that  lien  as  against  the  crown,  where  the  crown  proceeds  by 
extent  against  the  debtor,  upon  whose  goods  the  wharfinger  has  such  general  lien. 
That  he  can  is  clear,  because  the  king  cannot  stand  in  a  better  situation  [177]  with 
respect  to  the  goods  than  the  owner  did.  But  instead  of  arguing  the  case  upon 
principle,  it  may  be  safely  rested  upon  one  case  which  is  precisely  similar.  The  King 
V.  Lee  and  Others  (6  Pr.  369).  Several  issues  were  taken  in  that  case,  a  special 
verdict  was  returned  upon  one  of  them,  and  the  question  upon  that  special  verdict 
was,  whether  the  defendants,  as  factors,  had  a  right  to  retain  goods  consigned  to  them 
for  sale,  in  respect  of  bills  of  exchange  accepted  by  them  on  the  security  of  those 
goods  and  paid,  against  the  claim  of  the  crown.  The  Court  decided  that  they  had, 
and  their  judgment  is  perfectly  decisive  of  the  present  question,  for  there  is  not  a 
sufficient  difference  between  the  characters  of  factors  and  wharfingers,  to  support  a 
difference  in  their  respective  rights  of  lien.  The  principal  distinction  drawn  between 
the  two  cases  by  Lord  Gifford,  was,  that  factors  had  a  right  of  sale  over  goods  in  their 
hands,  whereas,  wharfingers  held  them  merely  for  the  purpose  of  custody  ;  but  this 
distinction  is  very  slight,  and  not  to  its  full  extent  well  founded,  for  the  wharfinger 
also  has  in  certain  cases  a  right  to  sell,  and  a  period  might  have  arrived,  when  this 
wharfinger  would  have  been  entitled  to  sell.  A  lien  may  be  created  either  by  the 
common  law,  an  express  agreement  between  the  parties,  or  the  course  of  trade.  The 
course  of  trade,  of  which  evidence  was  given  at  the  trial,  has  established  the  general 
lien  of  a  wharfinger,  on  a  basis  as  firm  as  either  of  the  others.  That  being  so,  Emerson 
himself  could  not  legally  have  t<aken  these  goods  out  of  the  possession  of  Humphery, 
without  tendering  payment  of  his  l)alance  ;  he  could  not  have  maintained  trover  for 
them  without  such  a  tender ;  neither  could  his  vendee,  supposing  he  had  taken  upon 
himself  to  sell  without  satisfying  Humphery,  have  recovered  in  trover  against 
Humpherj'.  And  as  the  owner  or  the  vendee  could  not  legally  take  them  from  the 
wharfinger,  so  neither  could  the  king.  But  in  fact,  this  case  scarcely  [178]  admits 
of  argument,  after  what  was  conceded  in  The  King  v.  ('otton  (Parker,  1  12,  see  pp.  119, 
and  120).  The  second  point  conceded  in  that  case  was,  that  if  it  had  been  the  case  of 
goods  pawned  or  pledged,  by  the  crown's  debtor  to  the  claimant,  before  the  teste  of 
the  extent,  they  could  not  have  been  legally  seized  ;  because  the  property  would  have 
been  immediately  altered  by  the  act  of  the  pledgor,  and  the  pledgee  would  have 
gained  a  special,  though  not  an  absolute  property  in  them.  That  admission  is  a  direct 
authority  for  this  case,  for  in  this  there  was  a  pledge  by  the  custom  of  the  trade, 
although  no  particular  contract ;  and  it  is  laid  down  in  Bro.  Abr.  (title  Pledges,  pi.  31), 
that  "  if  a  man  pledges  goods,  and  afterwards  is  attainted  of  felony,  the  king  shall  not 
have  the  goods  pledged,  without  paying  the  sum  for  which  they  were  pledged." 
Humphery  might  have  maintained  trover  or  trespass  for  the  goods,  and  an  indictment 
for  larceny  might  have  laid  the  property  of  them  in  him,  that  being  the  common 
practice  in  the  case  of  a  bailee,  a  carrier,  and  an  innkeeper.     The  innkeeper's  lien 
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arises  from  the  common  law ;  but  whether  he  acquires  property  in  things  entrusted 
to  his  charge,  was  doubted  by  C.  B.  Parker,  in  The  King  v.  Cotton  (Parker,  129,  130). 
In  Caslierd  v.  The  Attorney  General  (6  Pr.  411),  it  was  held,  that  an  equitable  mortgage 
created  by  a  deposit  of  title  deeds,  should  prevail  against  the  debt  of  the  crown. 
That  is  only  an  equitable  claim  adopted  by  courts  of  law  :  and  under  the  statute 
25  Geo.  III.  c.  35,  by  which  the  Court  is  impowered  summarily  to  sell  its  debtor's 
lands,  the  debtor's  estate  can  only  be  sold  .subject  to  the  rights  of  the  mortgagees,  or 
other  incumbrancers.  On  the  former  occasion,  cases  in  bankruptcy  were  cited  on  the 
part  of  the  crown,  but  the  Court  answered  them  by  saying,  that  the  crown  was  not 
bound  by  the  statutes  of  bankruptcy.  If  this  question  had  ai'isen  upon  an  extent  in 
aid,  the  crown  [179]  would  have  been  atfeeted  by  the  rules  which  affect  the  subject, 
The  Kinij  v.  Copland  (Hughes's  case  of  The  King  v.  Behh,  p.  230) ;  and  The  King  v. 
Lee  is  a  recent  instance  of  an  extent  in  chief,  in  vi'hich  the  law  between  subject  and 
subject,  was  taken  as  the  measure  of  the  crown's  right.(*) 

The  Solicitor  General  in  support  of  the  rule.  It  is  to  be  regretted  that  this  case 
is  not  to  be  discussed,  and  decided  upon  a  special  verdict.  The  question  is,  whether 
a  wharfinger  who  has,  according  to  the  three  authorities  cited,  a  general  lien  on  the 
goods  in  his  possession,  as  between  subject  and  subject,  can  therefore  claim  such  a 
lien  on  them  as  binds  the  right  of  the  crown  ;  a  proposition  quite  ditTerent,  and  not 
by  any  means  a  corollary,  from  the  principal  one.  Admitting  that  those  cases,  which 
are  however  very  modern,  have  decided  the  right  of  the  wharfinger  as  against  the 
consignor,  and  all  the  world,  except  the  king  ;  and,  admitting  that  the  wharfinger  may 
resort  to  all  the  legal  remedies  necessary  to  protect  the  possession,  as  incidental  to  his 
right  of  possession,  except  as  against  the  consignor :  still  the  other  question  remains 
untouched.  It  is  a  question  of  great  importance  to  the  crown,  because  it  extends  to 
every  case  wherein  the  king's  right  conflicts  with  that  of  the  subject.  In  this  case 
the  jury  have  found  the  existence  of  a  general  lien  ;  although  that  seems  to  be  a  mixed 
question  of  law  and  fact,  and  not  the  proper  subject  of  an  issue.  The  main  enquiry 
therefore  is,  as  to  the  force  and  effect  of  that  lien.  This  important  doctrine  of  lien, 
appears  to  have  been  introduced  into  our  system  only  at  the  period  of  the  commence- 
ment of  the  late  reign.  No  [180]  principles,  or  authorities,  were  adduced  to  prove 
that  it  obtained  antecedently.  No  case  was  cited  to  shew  its  admission,  as  against 
the  crown,  earlier  than  The  King  v.  Lee,  which  was  decided  in  the  year  1819.  Not 
questioning  the  authority,  but  collating  the  facts  of  that  case  with  those  of  this,  they 
will  be  found  to  be  essentially  different.  In  that,  the  claimants  of  the  goods  were 
factors,  who  have  a  power  to  sell,  and  are  consignees  for  that  purpose  ;  here,  the 
claimant  is  a  wharfinger,  who  has  no  right  to  sell,  not  even  to  re-pay  himself  his 
expences,  but  receives  the  goods  to  keep  them  in  his  custody,  and  take  care  of  them. 
The  factor  has  a  property  in,  and  a  jus  disponendi  over  the  goods  ;  the  wharfinger 
has  neither,  he  is  a  mere  detainer  of  the  goods,  a  mere  bailee  of  the  consignor.  There 
is  a  complete  and  cbaiacteristic  difference  between  the  two  possessions,  and  between 
the  rights,  duties,  and  privileges  of  the  possessors.  The  course  of  dealings  also 
between  the  respective  parties  was  different.  Therefore,  the  law  applicable  to  the 
one  will  not  govern  the  other  case.  In  The  King  v.  Lee,  C.  B.  Richards  seems  to  have 
put  the  right  of  the  factor  to  retain  his  balance,  on  the  footing  of  the  assumed  right 
of  the  pledgee  or  pawnee,  to  detain  things  pledged  or  pawned  before  the  teste  of  the 
extent,  against  the  crown  process ;  and  that  right  was  put  by  C.  B.  Parker,  on  an 
agreement  made  between  counsel  in  The  King  v.  Cotton.  It  however  may  be  doubted, 
whether  the  crown  cannot  take  a  pledge  or  a  pawn  out  of  the  hands  of  the  pledgee 
or  pawnee,  without  paying  him.  The  only  cases  in  which  that  has  been  held,  are 
cases  of  forfeiture,  where  the  crown  claimed  derivatively,  and  immediately  under  the 
pawnor ;  and  consequently  could  not  have  a  better  title  than  the  pawnor  himself 
had.  Here  the  crown  is  proceeding  for  its  own  original  claim,  under  its  own 
original   process,  and   all    cases   of   derivative    rights   may  be   dismissed    from  con- 

(*)  In  addition  to  the  cases  stated  in  the  text,  the  following  authorities  were 
referred  to  for  the  defendant  on  the  original  argument  West  on  Extents,  98  et  seq., 
116,  and  the  cases  cited  in  the  last  mentioned  page.  Rex -v.  Wells  and  AllniM,  16  East, 
278,  n.  IFilbraham  v.  Snow,  2  Saund.  47.  Phillipps'  Law  of  Evid.  2,  1 78,  5th  edit. 
2  East,  PI.  Cr.  652.  Bex  v.  Giles,  8  Pr.  293.  Hex  v.  Ridge,  id.  4,  50.  Rex  v.  Sander- 
son, Wightw.  51.     Green  v.  Farmer,  4  Burr.  2214.     Kirkman  v.  Skawcross,  6  T.  E.  17. 
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sideration.  The  custom  of  liens  is  of  modern  origin ;  it  is  not  to  be  found  in  the 
[181]  ancient  law  of  the  Exchequer,  and  it  is  in  vain  to  look  into  the  earlier  authorities 
to  discover  at  what  era  it  crept  in.  This  particular  lien  cannot  take  priority  of  the 
crown's  debt  for  two  reasons ;  the  crown  is  not  bound  even  by  immemorial  customs 
relating  to  the  person  or  the  goods ;  and  the  lien  is  not  founded  on  property.  The 
first  appears  from  a  case  in  the  year  books,  also  reported  in  Bro.  Abr.  (title  Customs, 
205,  pi.  5,  3-5  H.  6),  and  referred  to  by  Plowden  and  Viner,  and  other  compilers.  It 
was  an  information  in  the  Exchequer,  against  one  S.  E.,  for  the  recovery  of  one  of  the 
king's  jewels,  which  had  been  stolen  out  of  the  custody  of  the  keeper  of  the  jewels. 
The  defendant  pleaded,  that  there  was  an  immemorial  custom  in  the  city  of  London, 
that  if  any  person  put  property  in  pledge  for  any  duty,  whosoever  it  might  have  been, 
he  who  received  the  property,  might  retain  it  till  he  was  satisfied  for  the  debt :  that  one 
T.  S.  had  been  possessed  of  the  jewel,  and  had  put  it  in  pledge  to  the  defendant  for  a 
certain  sum,  and  that  he  had  not  been  paid.  The  king  demurred,  and  after  a  long  argu- 
ment, it  was  held,  that  the  custom  pleaded  was  not  good,  for  it  could  not  have  had  a  legal 
commencement ;  but  that  "  if  it  were  good  as  between  subjects,  it  could  not  bind  the 
king :  for  "  the  report  of  the  determination  proceeds  to  state,  "  the  king  shall  not  pay 
toll,  pontage,  nor  passage  ;  nor  shall  lapse  by  six  months  of  a  benefice  bind  the  king ; 
so  of  alienation  by  his  villein  before  seizure  ;  for  nullum  tempus  occurrit  regi."  .  .  . 
And  "  the  king's  horse  shall  not  be  forfeited  as  waif  or  stray  ;  nor  twenty  descents  shall 
not  toll  the  king's  entry  ;  nor  wreck  of  the  sea  of  his  goods  ;  and  not  claiming  within  the 
year,  shall  not  prejudice  him  ;  nor  sale  in  market  overt ;  for  the  king  shall  not  be  bound 
by  any  custom  which  goes  to  the  person  or  to  the  goods,  but  contrariwise  of  a  custom 
upon  the  land,  as  Borough  English,  Gavelkind,  &c."  Admitting  therefore  that  the 
lien  now  insisted  on,  exists  against  Emerson,  this  case  is  an  express  [182]  authority, 
that  it  shall  not  aflect  the  crown.  In  IVillion  v.  Berkley  (I  Plowd.  227),  one  of  the 
consideiations  was,  what  rights  of  the  crown  are  bound  by  customs  ;  and  it  is  said, 
(p.  236)  that  "  the  king  has  many  prerogatives  by  the  common  law,  touching  his  person, 
goods,  debts,  and  duties,  and  other  things  personal,  yet  the  common  law  has  so 
admeasured  his  prerogative,  that  he  shall  not  take  away  nor  prejudice  the  inheritance 
of  any."  This  admits  the  superiority  of  the  privilege,  as  respects  the  person  and 
chattels.  The  proposition  on  the  other  side  is,  that  as  between  the  consignor  and 
consignee,  there  is  a  custom  in  trade  to  have  a  lien  on  goods.  In  the  case  last  referred 
to,  (p.  243),  after  a  great  number  of  customs  are  enumerated,  which  do  not  impair  the 
prerogative,  the  following  comment  is  added,  "  which  cases  declare,  that  no  custom  can 
restrain  the  liberty  of  the  king."  In  the  same  case  (p.  2-14)  it  is  laid  down  "that  the 
common  law,  customs,  and  statutes,  which  do  not  make  express  mention  of  the  king, 
exempt  the  king  from  all  restraint,  and  leave  him  at  liberty."  In  the  different 
abridgments,  wherever  these  cases  and  privileges  are  mentioned,  they  are  mentioned 
with  approbation,  and  they  are  all  recognised  in  Viner's  .\br.  (16  Vin.  56.5,  tit. 
Prerogative  of  the  King,  edit.  1743).  The  other  test  of  this  question  is,  what  property 
was  in  the  wharfinger  by  the  consignment :  for  examining  the  analogous  eases  of 
pawnees,  mortgagees,  factors,  innkeepers,  executions,  commissions  of  bankruptcy,  and 
distresses,  the  general  conclusion  is,  that  what  is  termed  a  lien,  cannot  defeat  the 
crown's  right,  unless  it  be  founded  on  property.  Now  this  wharfinger  had  possession 
simply,  not  property.  As  to  the  case  of  the  pawnee,  it  has  been  treated  by  C.  B.  Parker, 
as  if  the  king  could  not  take  the  pledge  out  of  his  hands,  without  paying  him  what 
was  due,  but  upon  that  point  no  decided  case  can  be  produced.  However,  that  judge 
puts  the  pawnee's  right  to  retain  the  goods  on  the  footing  of  a  special  property.  The 
condition  of  a  pawnee,  is  like  that  [183]  of  a  mortgagee  of  land,  he  has  the  legal 
property  as  the  other  has  the  legal  title,  and  it  is  so  laid  down  in  the  books.  In  Mores 
V.  Ccmhara  (Owen,  123,  cited  in  The  King  v.  Cotton,  Parker,  122),  it  was  held  that  the 
pawnee  has  a  special  property,  and  may  use  the  pawn  in  such  manner  as  the  owner 
would,  and  that  he  "hath  such  interest  in  the  pawn  as  he  may  assign  over."  This 
shews  that  the  pawnee  has  the  jus  disponendi.  The  factor  in  like  manner  has  property 
in  the  goods  consigned  to  him.  The  innkeeper  has  not  the  right  of  property  in  things 
committed  to  his  keeping  which  the  pawnee  has.  In  The  King  v.  Cotton  (p.  129),  the 
innkeeper's  right  was  assimilated  to  the  right  acquired  by  a  distress.  So  in  liosxe  v. 
Bramsteed  (2  Kol.  Rep.  438),  and  Gilbert  v.  Berkeley  (Skin.  648),  cited  in  Viner's  Abr. 
(14,  tit.  Inns  and  Innkeepers,  439).  In  conflicts  between  the  king  and  the  subject,  in 
matters  of  execution,  the  question  has  always  been,  whether  a  change  of  property  has 
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taken  place  by  a  sale.  There  is  a  considerable  hardship  in  some  of  the  cases  under 
this  head,  wherein  the  prerogative  prevailed,  such  as  SiringfeUow's  case  (2  Dyer,  67  b.). 
But  the  result  of  that.  The  King  v.  Baden  (Show.  Pari.  Case,  72),  and  all  of  them,  is 
that  the  intervention  of  the  crown  process  avails  before  an  actual  sale.  With  respect 
to  commissions  of  bankruptcy,  none  of  the  proceedings  short  of  the  actual  assign- 
ment divest  the  property  out  of  the  bankrupt.  Till  that  step  is  taken  it  remains 
in  him,  and  continues  liable  to  the  crown  debt  and  process.  In  The  King  v.  Crump 
and  Hanhury  (  IVem.  PI.  Cr.  637.  2  Show.  481.  Parker,  126),  it  was  decided  that 
goods  of  a  bankrupt  seized  by  virtue  of  a  warrant  of  commissioners  of  bankrupt, 
were  liable  to  seizure  under  an  extent.  C.  B.  Parker  states  the  true  reason  of 
this  to  be,  not  that  the  king  shall  not  be  bound  by  the  statutes  concerning  bankrupts, 
although  that  be  true,  but  that  "  nothing  bars  the  king  but  the  assignment ;  and  that 
[184]  bars  him,  because  it  has  altered  the  property  of  the  goods."  In  all  these  cases 
there  are  inceptive  rights,  which  may  be,  but  which  are  not  yet,  ripened  and  matured. 
The  last  case  to  be  considered  is,  what  the  rights  of  the  crown  are  where  a  distress  is 
taken  but  not  sold.  When  goods  are  distrained,  the  landlord  has  a  right  to  sell  unless 
they  are  replevied  within  five  days.  Yet  the  Crown  may  seize  till  the  hammer  is 
actually  knocked  down :  it  being  held,  that  no  acts  in  that  case  of  short  of  a  sale 
amount  to  a  change  of  property.  The  King  v.  Cotton.  If  any  question  as  to  the 
policy  of  the  law  or  the  hardship  of  the  case  is  to  be  combated,  that  ease  is  the  most 
valuable  which  can  be  cited  for  the  crown.  The  statute  of  William  and  Mary  (2  W.  & 
M.  St.  1,  c.  5,  s.  2),  makes  the  case  stronger  for  the  crown,  because  it  has  matured 
and  perfected  a  right  in  the  distrainer  which  by  the  common  law  was  only  inchoate 
and  imperfect,  and  gives  him  the  jus  disponendi  in  the  property.  The  wharKnger 
could  take  no  proceedings,  passibus  aequis,  with  the  distrainer.  Cases  may  be  men- 
tioned where  private  rights,  clashing  with  those  of  the  crown  are  much  moi'e  invaded 
and  cut  down  than  they  will  be,  by  admitting  its  prerogative  in  this  instance.  If 
the  plea  which  is  set  up  shall  be  allowed  to  prevail,  this  modern  doctrine  of  lien  will 
be  carried  to  a  dangerous  extent,  and  in  no  case  can  the  crown  get  personal  property 
into  its  possession  without  contending  with  persons  who  will  insist  upon  a  lien.  The 
custom  of  trade  constitutes  the  strength  of  the  defendant's  ease ;  but  if  the  case  from 
Brooke  be  good  law,  a  custom  by  which  all  traders  are  bound  is  a  custom  by  which  the 
crown  is  not  bound. 

Jervis  proposed  to  reply,  but  the  Court  said  that  he  had  no  right  of  reply  in 
shewing  cause  against  a  rule. 

Cur  adv.  vult. 

[185]  February  1st,  1825. — Grahasi,  B.  now  delivered  judgment  in  the  absence 
of  the  Chief  Baron. (*) 

In  this  case  of  The  King  v.  Humphery,  which  has  stood  over  for  a  very  considerable 
time,  owing  to  accidents  that  have  taken  place,  it  happens  to  fall  to  my  lot  to  express 
the  general  opinion  of  the  Court  upon  the  subject  of  it.  I  have  taken  a  great  deal  of 
pains  to  look  into  the  cases  that  have  been  cited  upon  both  sides  ;  but  inasmuch  as 
the  occasion  does  not  seem  to  call  for  it,  and  as  the  Court  is  clear  of  all  kind  of  doubt 
on  the  principal  question,  I  will  not  enter  into  any  very  circumstantial  detail  either  of 
the  cases  cited,  or  of  the  topics  which  have  been  touched  upon  in  argument.  This 
case  comes  before  the  Court  upon  an  extent,  at  the  immediate  suit  of  the  crown,  against 
a  person  of  the  name  of  Arthur  Emerson,  which  was  sued  out  in  the  year  1818.  Upon 
that  extent  being  sued  out,  as  usual,  an  order  goes  to  the  sheriff  to  enquire  what  lands, 
and  what  goods  and  chattels  Emerson  had.  With  respect  to  land,  it  is  perfectly  out 
of  the  question  ;  but  the  inquisition  returned  conUiined  a  very  minute  specification  of 
the  goods  and  chattels  that  belonged  to  Emerson,  without  however  distinguishing 
those  which  mark  the  peculiar  character  of  the  case  before  us.  Some  time  after  the 
return  of  the  sheriff,  the  defendant,  William  Humphery,  was  allowed  to  come  in  and 
make  his  claim  and  appearance,  and  he  pleads  that  which,  in  point  of  fact,  brings  the 
question  entirely  before  us  : — he  states,  that  before  the  year  1^ IS,  he  was  a  whariinger, 
and  that  he  had  had  dealings  with  Arthur  Emerson,  and  that  Arthur  Emerson  had  sent 
the  goods,  which  are  particularly  mentioned  in  his  plea,  to  his  wharf,  where  they  were 
landed  prior  to  the  date  of  the  extent  under  which  the  crown  claims.  And  he  states 
what  the  custom  or  the  usage  of  trade  is  with  respect  to  wharfingers,  that  they  have 

(*)  In  the  Exchequer  Chamber. 
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a  lien  for  their  general  halanee  on  all  goods  that  come  to  [186]  their  wharf :  and  he 
states  that  there  was  due  to  him,  in  respect  of  the  general  balance  of  account,  for 
wharfage  merely,  to  the  amount  of,  I  think,  10741.,  and  961.  for  warehouse  room. 
Upon  his  stating  this  plea,  the  Attorney  General,  as  he  has  a  right  to  do,  takes  issue 
upon  the  different  statements,  or  rather  the  different  facts  that  go  to  constitute  the 
plea,  and  puts  the  whole  of  it  in  issue.  The  result  of  the  trial  of  the  issues,  before  a 
special  jury,  was  to  find,  not  only  all  those  facts  which  are  averred  in  the  plea,  and 
which  therefore  belong  to  the  case  now  before  us,  but  also,  in  particular,  the  custom 
and  usage  of  the  trade  with  respect  to  wharfingers.  Warehousemen.  I  believe,  the 
plea  does  not  particularly  mention  :  from  what  I  shall  have  to  say  upon  that  subject 
presently  it  seems  to  me  that  that  is  distinct  from  the  other  case.  Notwithstanding 
this  finding  of  the  jury,  the  late  Attorney  General,  (the  case  came  before  us  originally 
in  the  year  1S20,)  submitted  the  motion  which  is  now  before  us,  that  the  judgment 
should  be  arrested,  or  a  verdict  should  be  entered  for  the  crown  non  obstante  the 
finding  of  the  jury  on  the  usage  :  which  consequently  presents  to  the  Court  that  single 
question,  whether  a  wharfinger,  though  by  the  usage  of  the  trade  he  has  that  lien  as 
against  all  the  world,  can  act  or  stand  upon  it,  as  against  the  claim  of  the  crown  1 

That  was  the  question  that  was  propounded  to  us.  It  was  argued  in  the  time  of 
the  late  Chief  Baron  by  the  late  Attorney  General ;  and  it  is  remarkable  that  in  the 
course  of  that  argument,  while  it  was  marked  by  the  talent  which  belongs  to  that  noble 
person,  and  by  a  profound  knowledge  of  the  subject,  he,  in  point  of  fact,  goes  to  admit 
almost  every  thing  necessary  to  establish  the  defendant's  case.  Before  he  enters  very 
particularly  on  the  question,  he  says,  it  would  be  unbecoming  in  me,  I  do  not  mean 
to  repeat  his  words,  but  this  was  the  substance,  considering  that  the  case  of  The  King 
v.  Lee  (which  had  established  the  general  lien  as  against  the  crown  in  the  case  [187] 
of  a  factor),  was  argued  with  great  ability,  determined  with  great  deliberation,  and 
not  carried  further,  undoubtedly,  with  the  approbation  of  the  then  Attorney  General : 
— it  would  be  unbecoming  in  me  to  dispute,  and  I  do  not  mean  to  dispute  that  auth- 
ority. And  he  goes  further,  and  says,  that  with  regard  to  this  case  of  a  wharfinger, 
not,  I  believe,  in  terms  mentioning  the  case  of  a  warehouseman,  but  with  regard  to  a 
wharfinger,  I  do  not  mean  to  deny,  that  as  against  all  the  world,  except  the  crown, 
he  has  the  same  lien  that  a  factor  has.  With  this  outset,  to  be  sure,  the  argument, 
however  ingeniously  built,  rested  upon  an  extremely  slender  basis,  namely,  the  dis- 
tinction between  the  case  of  a  factor  and  the  case  of  a  wharfinger.  He  put  the  distinc- 
tion upon  this,  that  the  factor  has  not  only  that  sort  of  special  property  which  is 
common  to  both,  but  he  has  an  absolute  control  over  the  property  from  the  circum- 
stance of  his  having  a  power  of  selling  it.  Now  that  distinction  appears  to  me  strictly 
and  literally  to  rest  upon  an  extremely  slender  basis,  and  to  be  a  distinction  without 
a  difference.  Because,  what  is  the  interest  of  a  factor ;  every  body  knows  that  the 
factor  is  merely  the  agent  of  the  person  who  employs  him.  When  the  Attorney 
Genei-al  says  that  he  has  the  control  over  the  property,  because  he  has  the  power  of 
sale,  it  should  be  remembered  that  his  power  of  sale  is  entirely  with  a  view  to  his 
principal's  benefit.  He  is  appointed  factor  for  the  purpose  of  converting  the  goods  of 
the  principal  into  money,  and  the  power  of  sale  which  he  has  is  only  incidental  to  his 
duty  of  making  the  property  available  to  the  owner.  When  he  speaks  of  his  having 
an  absolute  power,  he  seems  not  to  recollect  that  very  strong  and  striking  circum- 
stance, which  is  at  this  moment  the  subject  of  a  great  deal  of  public  attention, (*)  that 
the  factor  cannot  pledge  the  piincipal's  [188]  property  ;  he  not  only  cannot  pledge  for 
his  own  purposes,  but  he  cannot  pledge  even  for  purposes  which  ultimately  might  be 
beneficial  to  his  piincipal,  namely,  to  raise  money  in  order,  in  all  probability,  to  give 
greater  effect  to  the  sale.  Then  "what  is  it  that  the  factor  has  ]  He  has  literally  no 
more  than  this,  he  has  the  power  of  sale  and  then  of  paying  himself  his  general 
balance,  that  is,  he  has  his  lien.  The  only  possible  beneficial  interest  you  can  assert 
in  him,  is  the  lien  which  the  course  of  trade  gives  him.  The  case  of  the  wharfinger  is 
precisely  the  same ;  he  has  the  same  lien  that  the  factor  has — their  interests  are 
essentially  the  same,  because  the  wharfinger  has  a  right  to  hold  the  goods  as  against 
all  the  world,  and  to  pay  himself  to  the  fullest  extent :  and  that  is  the  exact  measure 
of  the  factor's  interest.     There  really  is  no  sensible  difference,  and  therefore  if  the 

(*)  The  6  Geo.  IV.,  c.  94,  which  has  made  an  alteration  in  the  law,  as  stated  by 
the  learned  Baron,  was  at  this  time  under  discussion  in  parliament. 


378  THE    KING    r.   HUMPHERY  M'CLE.  &  YO.  189. 

Attorney  General's  argument  were  the  only  opposition  to  the  judgment  which  the 
Court  are  to  pronounce,  I,  for  one,  should  have  no  sort  of  difficulty  in  saying  that  the 
Court  would  not  only  cany  the  point  decided  in  The  King  v.  Lee  further,  but  would 
satisfy  themselves  with  resting  their  decision  purely  upon  the  same  grounds  on  which 
that  case  stands. 

There  seems  to  me  to  be  no  discernible  difference  between  the  two  cases  up  to  that 
stage  of  the  argument.  But  the  change  in  the  constitution  of  the  Court,  by  the 
accession  of  the  Lord  Chief  Baron,  and  my  brother  Hullock,  made  a  second  argument 
necessary ;  and  upon  that,  the  Solicitor  General,  with  a  great  deal  of  very  laudable 
pains  for  the  information  of  the  Court,  pushes  the  argument  a  great  deal  further.  He 
opposes  the  known  and  established  prerogative  of  the  crown,  to  these  which  he  calls 
claims  newly  ai'ising  from  circumstances,  and  this  innovating  system  of  giving  validity 
to  these  liens.  Now,  the  Solicitor  General  takes  up  that  part  of  his  argument,  as  if 
the  case  of  Drinktvaier  and  Another,  Assignee?:  nf  DmmUng,  a  Bankrupt  against  Goodwin 
had  for  the  first  time  established  the  lien  [189]  even  of  a  factor.  But  certainly  he 
must  allow  me  to  say  that  he  is  in  error,  for  so  far  fi'om  that  leading  to  such  a  conclu- 
sion, it  stood  upon  its  own  particular  circumstances.  Dowding,  a  bankrupt,  had  been 
a  clothier ;  he  had  employed  a  person  of  the  name  of  Jeffries  as  his  factor.  They  had 
gone  on  for  a  very  considerable  time.  At  length  Dowding,  the  bankrupt,  was  desirous 
to  raise  a  sum  of  money,  30001.,  and  he  applied  to  Jeffries,  to  join  him  in  the  security, 
and  by  way  of  inducement,  he  says,  if  you  will  join  me  in  the  security  to  guard  against 
any  damage  that  may  arise  to  you,  I  propose  to  send  to  you  all  the  cloths  that  1  shall 
work  up  with  the  money  that  I  shall  borrow,  in  order  to  prevent  you  sustaining  any 
risk  or  damage.  What  is  that  but  an  agreement  on  his  part  to  send  his  goods  to  him 
that  he  might  sell  them  for  the  purpose  of  indemnifying  himself!  Jeffries  agrees  to 
this  with  some  modification  by  way  of  greater  security ;  he  says,  I  will  join  you  in  the 
security  for  the  -^OOOl.,  but  that  money  shall  be  paid  into  my  hands,  and  you  shall  draw 
on  me  from  time  to  time, — I  will  charge  you  no  interest  provided  you  pay  legularly 
the  interest  of  the  obligee  in  the  bond.  While  this  is  the  case,  a  bankiiiptey  issues; 
but  before  the  bankruptcy,  Jeffries  had,  according  to  this  agreement,  sold  cloths  to 
the  defendant,  Goodwin,  bat  the  bankruptcy  intervened  before  he  had  actually 
received  the  money  of  Goodwin,  and  the  assignees  of  the  bankrupt  had  given  notice 
to  Goodwin  not  to  pay  the  money  over  to  Jeffries.  Goodwin  then  is  indemnified  by 
Jeffries,  and  the  question  was  between  the  assignees  of  the  bankrupt  and  Jeffries. 
That  was  the  real  state  of  the  question  ;  the  fact  being  that  at  the  time  of  the  bank- 
ruptcy, and  even  at  the  time  of  the  receipt  of  the  money  by  Jeffries,  the  obligee  had 
not  called  for  the  debt,  and  .since  the  bankruptcy  Jeffries  had  been  called  upon,  and 
had  paid  both  principal  and  interest,  and  had  not  enough  to  indemnify  himself  by  any 
effects  in  his  hands,  of  Dowding,  or  even  by  the  price  of  the  goods  [190]  which  he 
had  sold.  Then  how  is  that  case  taken  up?  Mr.  Buller,  who  argued  for  the  plaintiffs, 
never  questioned  the  point  of  the  general  lien,  but  he  argues  thus  ;  at  this  time  there 
was  no  debt  at  all  due  to  Jeffries,  for  he  had  not  paid  upon  the  bond  ;  and  if  there 
was  a  debt  he  had  lost  his  lien.  And  when  Mr.  Davenport  comes  to  argue  upon  the 
other  side,  he  sets  out  with  laying  it  down  that  the  factor  has  a  general  lien  upon  the 
goods  in  his  possession  for  all  his  general  balance,  as  a  sort  of  thing  that  is  perfectly 
unquestionable  ;  and  Mr.  Buller  agrees  to  that  ;  so  that  at  that  time  it  was  considered 
as  the  clear  and  settled  law  upon  the  subject,  that  the  factor  had  a  lien.  But  under 
this  special  agreement,  the  parties  understood  that  the  object  of  sending  this  cloth  to 
Jeffries  was,  that  he  should  place  it  to  the  account  of  his  indemnity  ;  and  the  Court 
ver}'  properly  said,  the  circumstance  of  his  having  parted  with  the  possession  was 
nothing,  for  the  possession,  and  the  power  which  he  had  of  recovering  the  money  by 
an  action,  were  the  same  thing  in  this  particular  instance  ;  and  as  it  was  clear  that, 
if  the  moment  he  sold  to  Goodwin  he  had  received  the  money,  he  could  have  applied 
it  to  his  own  indemnity  ;  so  having  given  him  credit,  the  application  of  the  value  was 
equally  to  be  to  his  indemnity.  Thus  it  is  with  respect  to  the  law  of  the  factor's  lien ; 
but  then  with  respect  to  the  case  of  the  wharfinger's  lien,  I  say  (and  I  am  hardly 
apprehensive  that  the  Court  can  differ  with  me),  that  though  it  rests  upon  two  nisi 
prius  cases,  one  in  the  1st  vol.  of  Mr.  Espinasse's  Reports,  and  the  other  in  the  3d  vol., 
the  law  is  equally  clear  and  decided.  My  position  is,  that  the  case  of  a  wharfinger 
stands  upon  equally  clear  ground,  from  those  nisi  prius  cases.  For  what  is  the  case 
in  1st  Espinasse  which  came  before  my  Lord  Kenyoni     Witnesses  were  called  to 
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prove  that  it  was  the  constant  usage  and  course  of  trade  for  wharfingers  to  have  a 
lien  upon  goods  in  their  possession  for  their  general  balance.  Lord  Kenyon  [191] 
held,  that  that  being  the  case,  he  was  bound  to  take  it  to  be  the  clear  and  settled  law 
of  the  land  ;  because  the  usage  of  trade  constitutes  the  recognised  law  of  the  land,  and 
the  law  would  adopt  it,  and  adopt  it  upon  this  plain  principle,  that  when  there  is  a 
prevalent  and  universal  course  and  usage  of  trade,  all  mankind  are  deemed  to  contract 
upon  the  scale,  footing,  and  foundation  of  that  established  course  and  practice.  Con- 
sidering what  able  men  were  counsel  upon  that  occasion,  it  is  not  to  be  supposed  for 
a  moment,  that  if  that  decision  could  have  been  at  all  questioned  it  would  not  have 
been  carried  further.  But  all  the  world  acquiesced  in  it ;  the  parties  and  their  counsel 
acquiesced  in  it,  and  the  conduct  of  the  parties  is  a  great  matter  in  these  mercantile 
transactions.  They  see,  and  know,  and  understand  the  language  of  the  Royal 
Exchange,  and  the  course  of  commercial  dealings,  and  they  would  therefore,  if  that 
decision  could  have  been  questioned,  have  carried  it  further.  When  the  same  question 
came  a  short  time  afterwards  before  my  Lord  Eldon,  at  nisi  priiis,  he  says,  after 
referring  to  the  former  case,  "  I  shall  hold  it  as  the  settled  law  on  the  subject,  that 
the  wharfinger  has  such  a  lien  ; "  and  he  carried  it  much  farther,  in  point  of  fact,  in 
that  particular  instance,  than  Lord  Kenyon  had  ;  for  he  held  it  so  binding  upon  the 
party,  that  from  the  circumstance  of  the  wharfinger  having  got  possession  of  the 
goods,  he  allowed  him  to  embrace,  by  the  force  of  his  lien,  a  debt  of  long  standing, 
the  remedy  for  which,  by  action,  was  lost  by  the  statute  of  limitations.  After  these 
cases  it  seems  to  me  to  be  infinitely  too  much  to  be  argued  in  a  court  of  law,  that  this 
right  of  wharfingers  is  not  perfectly  clear,  and  generally  and  universally  admitted. 
Now  the  Solicitor  General  carries  the  argument  a  great  deal  farther  than  it  had  been 
carried  before.  He  argued,  that  even  admitting  that  these  usages,  which  may  be 
called  customs  in  point  of  fact,  were  good  against  a  private  individual,  they  are  not 
good  as  against  the  crown  ;  and  he  cited  a  case  which  [192]  I  believe  will  be  found 
in  the  year  books,  3-5  Hen.  VI.  33  case,  and  I  will  just  give  a  general  outline  of  it. 
It  was  an  information  by  the  crown,  in  the  nature  of  an  action  of  trover ;  and  what 
is  very  remarkable,  it  was  an  information  for  the  recovery  of  jewels  that  had  been 
actually  in  the  possession  of  the  crown,  that  is  to  say  of  the  immediate  servants  of 
the  crown,  and  which  had  been  stolen  from  them.  An  information  is  brought  against 
a  person  of  the  name  of  Eier,  and  Eier  is  allowed  to  plead,  and  his  plea  is  undoubtedly 
a  very  extraordinary  one.  The  plea  is,  that  there  was  an  ancient  and  laudable  custom 
in  the  city  of  London,  that  if  any  man  possessed  of  any  goods  of  any  kind,  shall  pledge 
in  the  hands  of  a  citizen  of  London  those  goods,  and  borrow  money  for  the  same,  (not 
saying  with  the  knowledge  of  the  real  owner,  or  any  thing  of  that  sort),  by  the  custom 
of  London,  it  shall  be  lawful  for  such  citizen  of  London  having  advanced  the  money, 
to  hold  those  goods  until  the  sum  advanced  be  paid.  And  then  the  plea  goes  on  to 
aver,  which,  by  the  by,  the  custom  does  not  seem  to  ^el^uire,  that  the  party,  Eier,  who 
took  those  goods  in  pledge,  did  not  at  that  time  know  they  were  the  king's  goods,  and 
that  they  had  neither  the  mark  nor  the  arms  of  the  king  upon  them.  The  Attorney 
General  demurs  to  this,  and  it  is  worthy  of  remark,  and  perhaps  that  is  the  reason 
why  we  no  longer  hear  of  this  custom,  that  all  the  twelve  judges  were  assembled  to 
decide  this  case,  and  the  argument  is  carried  on  by  men  of  the  greatest  ability.  It  is 
an  extraordinary  circumstance  in  history,  that  at  the  time  of  the  weakest  reign 
that  ever  this  country  endured,  there  were  existing  some  of  the  greatest  lawyers  it  ever 
produced.  This  case  is  argued  by  a  name  as  celebrated  as  is  recorded  in  the  history 
of  the  law.  The  first  person  who  argues  for  the  custom  is  Mr.  Serjeant  Choke,  who  con- 
tends, with  several  other  .Serjeants,  that  it  may  be  upheld  ;  that  you  would  presume  every- 
thing in  favour  of  it ;  that  you  would  presume  even  a  grant  of  the  crown  or  an  act  of 
[193]  parliament  in  support  of  it.  I  could  travel  though  the  arguments  here,  but  all 
that  is  necessarj'  to  be  said  is  this ;  Littleton,  our  great  master,  then  the  king's  Prime 
Serjeant,  takes  it  up,  and  he  argues,  and  argues  irresistibly,  that  the  custom  was 
radically  bad,  and  that  it  was  impossible  to  uphold  a  custom  of  such  a  nature,  that  if 
a  thief  should  come  and  rob  you  and  carry  away  your  goods  to  the  city  of  London, — ■ 
that  should  be  tant^imount,  and  more  than  tantamount  to  a  sale  in  open  market, — that 
it  should  preclude  all  enquiry,  and  should  bar  even  the  king  himself  from  recovering. 
Accordingly  all  the  judges  were  unanimously  of  opinion  that  this  was  a  custom 
radically  bad.  But  the  Solicitor  General  has  pressed  this  argument ;  he  says,  it  is 
true  that  the  judges  did  say  that  the  custom  was  bad  ;  but  they  also  said,  that  if  the 
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custom  was  good  it  cotild  not  bind  the  crown,  .and  therefore  yon  are  to  infer  that  the 
crown  is  not  hound  b}'  custom,  and  consequent!}'  is  not  bound  hy  this  usage.  But  I 
am  disposed  to  think  that  that  was  an  obiter  dictum  of  the  Court  that  has  not 
authority,  because  the  decision  that  the  custom  was  bad  totally  cut  up  the  defence, 
and  if  the  Court  do  not  tell  us  what  the  custom  was,  we  cannot  possibly  apply  it  to 
any  future  custom  or  usage  that  holds  in  this  country.  But  there  is  no  colour  for 
turning  this  dictum  into  a  general  rule  against  all  customs,  because  we  know  that  the 
crown  is  bound  by  a  vast  number  of  customs  in  this  country.  The  crown  is  bound 
by  the  custom  of  Gavelkind  ;  and  if  the  crown,  as  we  know  has  been  done,  buys  copy- 
hold property,  it  must  submit  to  the  customs  of  the  copyhold  in  every  respect.  The 
whole  of  the  Solicitor  General's  argument  applies  to  a  case  of  a  direct  interest  in  the 
crown.  In  the  case  to  which  he  referred,  the  crown  was  the  immediate  owner  of  the 
goods ;  but  the  crown,  in  this  instance,  has  no  means  of  coming  at  these  goods  but 
through  Emerson  ;  and  Emerson  having  placed  the  goods  with  his  wharfinger,  could 
by  no  possibility  get  at  them  without  paying  the  general  balance.  [194]  The  crown, 
by  virtue  of  its  extent,  accedes  to  the  interest  of  Emeison.  The  utmost  length  to 
which  you  can  carry  its  right,  is  to  consider  that  the  interest  of  the  debtor  had  been 
assigned  to  it.  That  is  always  the  assumption  that  is  made  in  these  extents ;  the 
debt  is  considered  as  quasi  as.signed.  '1  hen  is  not  the  necessary  consequence  of  the 
crown  standing  in  the  place  of  the  debtor,  this  ?  That  it  can  have  nothing  more  than 
he  had;  you  cannot  cairy  the  stream  higher  than  the  fountain  head — you  cannot 
make  a  derivative  title  mount  higher  than  the  title  from  which  it  is  derived,  and  the 
crown  can  have  nothing  more  assigned  to  it  than  what  Emerson  had  the  power  of 
assigning.  What  is  that?  His  interest  in  the  goods,  subject  to  Humphery's  claim. 
The  crown  had  the  right  of  taking  these  goods  out  of  the  possession  of  Ilumphery, 
upon  the  terms  of  paying  him  his  balance.  It  is  the  duty  of  a  court  of  justice  to 
advise  the  king  to  do  what  is  just  and  right ;  and  the  statute  33  Hen.  VIII.  (c.  39, 
s.  58),  directs  us  to  do  so,  in  the  case  thereby  provided  for.  Now  it  would  appear  to 
me  to  be  a  perfect  injustice  to  decide  against  this  defendant.  For  what  was  the 
situation  of  Humphery  before  this  extent  issued?  He  had  a  double  security — he  had 
the  personal  claim  against  Emerson,  and  what  is  infinitely  better,  a  security  by  pledge, 
for  I  cannot  distinguish  this  case  from  that  of  a  pledge,  the  law  of  which  is  perfectly 
clear.  It  is  plain  he  has  a  double  security  ;  the  personal  security  against  the  bank- 
rupt, and  the  more  substantial  security  of  the  actual  possession  of  the  goods.  Shall 
it  be  said  then  that  the  crown,  by  virtue  of  any  privilege,  shall  be  enabled  to  take 
from  this  man  his  better  security,  namely,  these  goods,  and  drive  him  to  the  doubtful 
security  of  a  claim  against  a  ruined  man?  It  would  be  a  downright  act  of  injustice, 
and  I  hope  that  I  have  the  concurrence  of  the  rest  of  the  Court  in  saying  so.  There 
[195]  remains,  therefore,  only  one  word  to  be  said  on  another  part  of  the  case, 
respecting  which,  perhaps,  there  may  be  some  degree  of  doubt.  It  appears  that  there 
is  10741.,  due  for  wharfage,  and  961.  for  warehouse  room.  Now  I,  for  one,  am  aware 
of  no  distinction  between  the  two  claims.  In  my  experience  I  have  always  considered 
the  case  of  a  wharfinger,  and  of  a  warehouseman,  as  standing  upon  the  same  grounds. 

Garrow,  B.  My  learned  brother  having  gone  very  fully  into  this  case,  and 
having  delivered  the  judgment  of  the  Court,  it  is  not  usual,  I  believe,  for  the  other 
members  of  the  Court  to  express  their  opinion  upon  that  on  which  the  opinion  of  the 
Court  is  unanimous ;  but  there  is  a  point  on  which,  perhaps,  the  rest  of  the  Court 
may  not  entirely  agree  with  him.  I  think  there  is  a  distinction  between  the  cases  of 
the  lien  of  a  wharfinger,  for  his  wharfage,  and  of  a  lien  for  warehouse  room. 

HuLl/iCK,  B.  I  am  not  prepared  to  coincide  with  that  part  of  the  judgment 
which  relates  to  the  general  lien  for  warehouse  rent,  and  I  therefore  wish  to  give 
no  opinion  upon  that  subject.  If  there  is  any  doubt  about  it,  it  had  better  be 
reconsidered. 

The  rule  was  accordingly  discharged  to  the  extent  of  the  10741.,  and  the  rest  of 
the  case  stood  over  to  be  reconsidered. 

February  4th. — This  day  the  Court  observed,  that  the  question  of  a  general  lien 
for  warehouse  room  did  not  arise  in  the  case,  because  the  only  claim  of  general  lien 
upon  the  pleadings,  was  for  wharfage.  But  it  appearing  that  the  961.  8s.  lOd.  had 
been  tendered  to  the  defendant  at  the  removal  of  the  goods,  and  refused,  without  pay- 
ment of  his  entire  demand,  [196]  they  allowed  that  claim  in  the  particular  instance 
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without  giving  any  opinion  on  the  abstract  point ;    and  directed    the  rule  to   be 
discharged  generally. 

Rule  discharged,  generally ;  and  the  bond  given  by  the  defendant  to  be  delivered 
up  to  be  cancelled. 

The  King  v.  Cooke,  (outlawed  in  London,  at  the  Suit  of  William  Rayer,  for  2-5001.). 
Exchequer  of  Pleas.  February  4th,  182.5. — The  personal  property  becomes 
forfeited  and  vested  in  the  king  (for  the  use  of  the  plaintiff)  immediately  upon 
outlawry  at  the  suit  of  the  party,  as  well  as  at  the  suit  of  the  king.  Costs  of 
rules  for  enlarging  the  returns  to  writs  in  this  Court,  and  the  King's  Bench 
refused  the  sheriff,  the  enlargement  being  made  on  his  application,  and  for  his 
benefit. 

Writs  of  exigent  and  allocatur  exigent  issued  from  the  King's  Bench,  at  the  suit 
of  William  Rayer,  against  the  defendant,  directed  to  the  then  sheriffs  of  London  ; 
and  on  the  l.Sth  October  1823,  he  was  outlawed  at  the  Husting  of  Pleas  of  land,  held 
at  the  Guildhall.  Those  writs  were  returned.  On  the  19th  November,  1823,  a 
special  writ  of  capias  utlagatum,  tested  the  6th  of  the  same  month,  issued,  directed  to 
the  sheriff  of  the  county  of  Devon,  by  virtue  of  which  he,  on  the  21st  November, 
attached  certain  chattels,  lands,  and  tenements  belonging  to  the  defendant  previously 
to  the  outlawry.  An  inquisition  was  taken  on  the  17th  January,  1824,  by  which  it 
was  stated  that  the  lands  and  tenements  were  affected  by  prior  mortgages  and  incum- 
brances ;  and  that  a  fi.  fa.  sued  out  by  judgment  creditors,  who  were  also  mortgagees, 
in  the  King's  Bench,  had  been  delivered  to  the  sheriff  on  the  15th  November  pre- 
ceding. On  the  return  of  the  capias  utlagatum,  a  transcript  thereof  and  of  the 
inquisition  was  filed  in  this  Court,  and  an  eight-day  rule  to  claim  was  given  on  the 
3rd  February,  1824.  No  claim  having  been  made  within  the  limited  time,  a  writ  of 
venditioni  exponas  was  sued  out,  and  the  sheriff  sold  the  goods  and  chattels.  The 
judgment  creditors  gave  notice  to  the  sheriff  not  to  pay  over  the  proceeds  of  the  sale, 
which  [197J  amounted  to  5461.  2s.  2d.,  under  the  last-mentioned  writ.  In  consequence 
of  that,  and  of  the  pendency  of  a  rule  nisi,  in  the  King's  Bench,  to  reverse  the  out- 
lawry, he  obtained  rules  from  time  to  time  in  each  Court,  for  enlarging  the  returns  to 
the  writs,  in  order  that  previously  to  making  his  returns  it  might  be  ascertained  what 
party  was  entitled  to  the  money.  And  he  paid  it  into  this  Court,  pursuant  to  an 
order  granted  him  for  that  purpose.  The  rule  for  reversal  of  the  outlawry  ha\'ing 
been  discharged  in  the  King's  Bench,  the  prosecutor  of  the  outlawry  applied  to  this 
Court,  in  last  term,  and  obtained  an  order  for  the  judgment  creditors  to  shew  cause, 
why  the  proceeds  of  the  sale  should  not  be  paid  to  him,  upon  obtaining  a  grant  there- 
of from  the  Lords  of  the  Treasury ;  and  upon  the  application  of  the  sheriff,  at  the 
same  time,  it  was  made  a  part  of  the  order  that  his  return  to  the  writ  of  venditioni 
exponas  should  be  in  the  interim  stayed. 

Coleridge,  for  the  judgment  creditors,  shewed  cause  ;  and  contended  that  the  claim 
of  those  parties  ought  to  have  priority  of  the  claim  of  the  prosecutor  of  the  outlawry, 
their  writ  of  ti.  fa.  having  been  delivered  to  the  sheriff  prior  to  the  prosecutor's  writ 
of  capias  utlagatum.  It  was  meant  to  be  argued  that  the  latter  writ  should  take 
place  of  the  former,  on  the  principle  that  the  defendant's  goods  and  chattels  were 
forfeited,  and  vested  in  the  king  from  the  time  of  the  outlawry,  which  was  declared 
on  the  13th  October,  and  before  the  delivery  of  the  fi.  fa.  That  rule,  however,  did 
not  apply  to  an  outlawry  at  the  suit  of  the  party,  but  only  to  outlawries  at  the  suit 
of  the  crown.  The  distinction  was  taken  by  the  Court,  in  Greaves  v.  D'Acastro 
(Bunb.  194),  and  was  recognised  by  Lawrence,  J.  in  St.  John's  College  v.  Murcott  (7  T.  R. 
263).  Even  in  the  case  of  [198]  an  extent.  Lord  Kenyon  held  {Rorke  v.  Dayrell 
(4  T.  R.  411)),  "  that  as  by  the  common  law,  abridged  as  it  is  by  the  statute  of  frauds, 
the  property  of  the  debtor's  goods  is  bound  by  the  delivery  of  the  writ  to  the  sheriff ; 
there  then  remains  no  property  in  the  debtor,  on  which  the  prerogative  of  the  crown 
can  attach."  The  crown  had  no  direct  interest  in  this  monej',  and  considered  itself 
merely  as  a  trustee  for  the  individual  who  might  be  declared  entitled  to  it ;  therefore 
the  case  came  within  the  spirit  of  the  statute  of  frauds.(i)  He  admitted,  however, 
that  there  were  a  number  of  decisions  which  looked  the  other  way. 

(6)  29  Car.  II.  c.  3,  s.  16,  by  which  it  is  enacted  "that  no  writ  of  fieri  facias,  or 
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Tindal  and  Bayly,  R.,  in  support  of  the  order,  relied  on  the  case  of  Britfon  v.  Cole 
(1  Salk.  395),  which  was  an  outlawry  at  the  suit  of  the  party,  and  it  was  held  that  by 
the  bare  outlawry  the  peisonal  goods  were  immediately  forfeited,  and  vested  in  the 
king.  They  ob.served  that  that  decision  had  been  recognised  by  L.  C.  B.  Comyns, 
in  his  Digest  (tit.  "Utlagary,"  (D.  5)),  and  distinguished  the  case  cited  from  Bunbury. 

Bernard,  G.  for  the  sheriff',  applied  to  be  allowed  out  of  the  fund  in  Court,  the 
costs  of  the  applications  to  this  Court  and  the  King's  Bench,  for  enlarging  the  returns 
to  the  writs  of  venditioni  exponas  and  tieri  facias,  and  other  incidental  expenses. 

Tindal  insisted  that  such  an  application  bj'  the  sheriff  was  quite  unprecedented  and 
unfounded,  his  foimer  applications  here,  and  in  the  King's  Bench,  having  been  for 
his  [199]  own  piotection ;  and  it  was  always  thought  a  sufficient  favour  to  obtain  the 
delay  of  the  return. 

Alexander,  C.  B.  It  appears  to  me  thai  the  case  of  Britton  v.  Cole  has  decided 
this  case. 

Graham,  B.  I  do  not  perfectly  understand  the  distinction  taken  in  Bunbury, 
between  an  outlawry  at  the  suit  of  the  individual,  and  at  the  suit  of  the  crown  ;  both 
have  the  effect  of  fixing  the  property  in  the  crown. 

HuLLocK,  B.  With  respect  to  the  application  by  the  sheriff,  I  do  not  know  that 
the  Court  can  assist  him.  I  apprehend  that,  as  the  enlargements  of  the  return  were 
favours,  he  must  be  content  with  the  indulgence  already  shewn  him.  As  to  the 
principal  point,  the  question  is  what  time  the  property  became  forfeited  and  vested 
in  the  crown.  The  defendant  is  declared  an  outlaw  on  the  1.3th  October.  In  the 
subsequent  November,  a  writ  of  execution  issues,  and  the  point  disputed  is,  whether 
the  goods  of  the  defendant  at  the  time  the  ii.  fa.  was  put  into  the  sheriff's  hands,  were 
not  already  become  the  property  of  the  crown.  In  Co.  Litt.  (2^8  b.),  it  is  laid  down 
that  "  by  the  outlawry,  the  plaintiff  recovers  nothing,  but  the  king  taketh  the  whole 
benefit  thereof;"  Britton  v.  Coh  was  founded  upon  that.  There  are  four  or  five  cases 
in  Bunbury  upon  the  point.  Rex  v.  Soutlicrhii  (Bunb.  .5),  Rex  v.  Fou'ler  (id.  38),  the 
case  which  was  referred  to,  and  Bex  v.  Fritchard  (id.  269).  But  the  decision  referred 
to  by  Mr.  Tindal  is  not  touched  by  any  of  these  cases,  which  is  law  at  the  present 
time,  and  I  think  that  the  present  case  falls  within  that  decision. 

Parke  for  the  Attorney  General,  consented  on  behalf  of  his  majesty. 

Order  absolute. 

[200]  Jackson  and  Others  v.  Clarke.  Exchequer  of  Pleas.  February  5th, 
1825. — A  refusal  by  the  Court  to  enforce  an  award  by  attachment  does  not 
decide  on  the  validity  of  the  award,  considered  as  the  subject  of  an  action.  But 
where  an  arbitrator,  to  whom  a  cause,  before  being  at  issue,  was  referred  by  rule 
of  Court,  on  motion,  awarded  thus,  "  I  award  and  direct,  that  a  verdict  in  this 
cause  be  finally  entered  for  the  plaintiffs,  with  2841.  12s.  damages:"  held,  that 
he  had  exceeded  his  authority  in  directing  the  entry  of  a  verdict ;  and  that  as 
the  award  consisted  of  only  one  sentence,  that  direction  could  not  be  rejected, 
and  the  residue  considered  as  an  award  that  so  much  was  due,  and  to  be  paid  ; 
and  that  therefore  the  award  could  not  be  supported  either  by  attachment  or 
action. — Semble,  that  at  whatever  stage  of  proceeding  a  cause  ma}^  have  arrived,  \ 
an  arbitrator  can  have  no  authority  of  himself,  and  without  the  intervention  of 
a  jury,  to  direct  the  entry  of  a  verdict. 

[For  former  proceedings  see  M'Cle.  72  ;  13  Price,  208.] 

By  rule  of  Court,  on  motion,  after  declaration  and  before  plea,  all  matters  in 
difference  in  this  cause  were  referred  to  arbitration.  The  arbitrator  made  the  substantial 
part  of  his  award  in  these  terms  :  "I  award  and  direct,  that  a  verdict  in  this  cause 
be  finally  entered  for  the  said  plaintiffs,  with  2841.  12s.  damages."  The  defendant 
having  disobeyed  the  award,  the  Court  refused  to  enforce  obedience  to  it  by  attach- 
ment (see  M'Clel.  Eep.  72),  conceiving  it  not  to  be  a  proper  foundation  for  that  pro- 
ceeding, but  without  giving  an  opinion  on  the  validity  of  the  award  considered  as  the 

other  writ  of  execution,  shall  bind  the  property  of  the  goods  against  whom  [which] 
such  writ  of  execution  is  sued  forth,  but  from  the  time  that  such  writ  shall  be 
delivered  to  the  sheriff's,  under-sheriffs,  or  coroners  to  be  executed." 
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subject  of  an  action.  The  plaintiffs  then  proceeded  by  action  of  debt.  The  declaration 
contained  two  counts  upon  the  award,  one  special,  the  other  general,  besides  the 
common  counts  for  goods  sold  and  delivered,  on  an  account  stated,  &c.  The  special 
count  purported  to  state  the  award,  and  alleged  that  the  arbitrator  did  "award  that 
the  said  defendant  was  liable  to  the  said  plaintiffs  for,  and  on  account  of,  their  claims 
in  the  said  action,  in  the  sum  of  2841.  12s.,  and  that  the  said  defendant  should  pay 
and  satisfy  the  said  sum  of  2841.  12s.  to  the  said  plaintiffs."  The  cause  was  tried 
before  Best,  C.  J.,  at  the  summer  assizes,  1824,  for  the  county  of  Derby.  The 
plaintiffs  declined  going  into  evidence  of  their  original  cause  of  action,  but  relied  on 
the  award,  and  a  verdict  was,  under  the  learned  judge's  direction,  given  for  them  for 
2841.  12s.,  the  amount  of  the  sum  awarded.  But  upon  the  application  of  the  defen- 
dant's counsel,  leave  was  given  to  move  to  set  [201]  aside  the  verdict,  and  enter 
a  nonsuit  upon  two  grounds  : — 1st,  that  the  award  was  not  one  on  which  an  action 
could  be  sustained,  or  a  verdict  recovered,  for  the  rule  of  reference  did  not  give  the 
arbitrator  authority  to  direct  a  verdict  to  be  entered,  not  having  originated  out  of 
an  order  of  nisi  prius,  and  the  parties  not  having  been  at  issue.  2nd,  that  there  was 
a  variance  between  the  award  and  the  statement  of  it  in  the  declaration. 

Clarke,  N.  G.  had  obtained  a  rule  nisi  in  last  term,  against  which 

Yaughan,  S.,  and  Balguy,  shewed  cause.  They  contended  that  the  action  was 
maintainable  : — that  the  present  question  stood  entirely  unaffected  by  the  former 
decision,  because  by  that  the  Court  did  nothing  more  than  refuse  the  attachment ; — 
that  the  arbitrator  had  not  exceeded  his  authority  in  directing  a  verdict : — but 
supposing  he  had,  the  award  might  be  taken  to  be  a  virtual  and  substantial  adjudica- 
tion that  such  a  sum  was  due,  and  to  be  paid  by  the  defendant  to  the  plaintiffs  : — 
that,  as  an  award  might  be  good  in  part,  and  bad  in  part,  the  intervening  words  "and 
direct  that  a  verdict  in  this  cause  be  finally  entered  "  might  be  struck  out  and  rejected, 
and  the  residue  would  be  good,  read  in  this  way,  "  I  award  for  the  said  plaintiffs, 
with  2841.  1 2s.  damages  "  It  is  unnecessary  to  enter  into  the  argument  on  the  second 
point,  the  decision  hanng  gone  on  the  first. 

The  Court,  without  calling  on  Clarke  to  support  the  rule,  decided  that  it  ought  to 
be  made  absolute.  They  allowed  that  this  question  was  independei't  of  that  on  the 
motion  for  the  attachment,  but  held  that  the  arbitrator  had  exceeded  his  authority  in 
directing  a  verdict  to  be  entered,  inclining  to  the  opinion  that  that  could  not  be  done 
in  any  case  of  a  submission  to  arbitration,  except  on  a  reference  from  nisi  prius,  and 
by  the  intervention  of  a  jury.  And  [202]  although  an  award  might  be  good  in  part, 
and  bad  in  part,  and  if  it  were  contained  in  distinct  paragraphs,  might  admit  of  the 
rejection  of  the  vicious  part ;  yet,  an  award  like  this,  comprised  in  one  sentence,  from 
which  the  clause,  containing  the  excess  of  authoiity,  could  not  be  struck  out  without 
leaving  the  remainder  a  mere  caput  mortuum,  could  not  be  divided. 

Rule  absolute. 

In  the  Exchequer  Chamber. 
(In  Error  from  the  King's  Bench.) 

RusTON  V.  OwsTON.  February  10,  182.5. — It  is  not  a  ground  of  error  to  entitle  the 
declaration  of  Michaelmas  Term  generally,  and  to  aver  therein  that  the  cause  of 
action  accrued  on  the  18th  November,  in  the  same  year. 

Case  in  assumpsit.  The  declaration  was  entitled  of  Michaelmas  Term,  4  Geo.  IV. 
generally.  The  first  count  stated  that  "  whereas  the  said  defendant  heretofore,  to 
wit,  on  the  Ifth  day  of  Xovember,  in  the  year  of  our  Lord  1823,  at,  &c.,  in,  &c.,  was 
indebted  to  the  said  plaintiff  in  the  sum  of  1 501.  of  lawful  money  of  Great  Britain,  for 
divers  goods,  wares,  and  merchandizes  before  that  time  by  the  said  plaintiff  sold  and 
delivered  to  the  said  defendant,  at  his  special  instance  and  request,  and  being  so 
indebted  to  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at,  &c.,  in,  &c.,  undertook  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  pay  to  him  the  said  sum  of  1501.  whenever  afterwards 
he  the  said  defendant  should  be  thereunto  lawfully  requested."  The  other  counts 
contaiued  the  same  allegation  with  respect  to  the  time  of  the  liability  and  the  under- 
taking ;  and  a  breach  was  averred  by  non-payment  on  request,  "  on  the  same  day  and 


384  WHITEHEAD    V.  GREETHAM  MCLE.  &  YO.  203. 

year  aforesaid,  and  oftentimes  afterwards."  The  defendant  suffered  judgment  by- 
default,  and  afterwards  brought  a  writ  of  error.  [203]  The  cause  of  error  was,  that 
by  the  memorandum  the  declaration  related  to  the  first  day  of  Michaelmas  Term,  1823, 
which  was  November  6th,  whereas  all  the  causes  of  action  were  stated  to  have  accrued 
on  the  18th  November,  1823,  so  that  on  the  face  of  the  proceedings  the  declaration 
appeared  to  have  been  exhibited  before  the  accruing  of  the  causes  of  action. 

Jones,  D.  F.,  for  the  plaintiff,  in  error.  If  the  objection  now  made  had  arisen  on 
demurrer  it  would  have  been  good.  It  is  true  that  in  I'lujh  v.  Robinson  (1  T.  R.  116), 
an  objection  of  the  same  nature  was  over-ruled  on  demurrer.  But  in  that  case  the  cause  t 
of  action  was  laid  on  a  day  (the  7th  November)  which  happened  to  be  the  first  of  the  t 
term,  and  therefore  the  Court  got  over  the  difficulty  by  referring  to  the  old  practice 
of  declaring  ore  tenus,  and  intending,  by  analogy  to  it,  that  the  declaration  could  not 
have  been  delivered  till  the  sitting  of  the  Court,  in  which  case  the  cause  of  action 
mi^ht  have  had  a  piior  commencement.  But  this  case  does  not  admit  of  such  an 
intendment,  and  this  Court  has  nothing  to  guide  itself  by,  except  what  is  within  the 
record.  In  Diddnson  v.  Flaisled  (7  T.  R.  47-1:),  the  plaintiff's  bill  was  filed  with  a 
general  memorandum  of  the  preceding  Trinity  Term,  whereas  the  cause  of  action  took 
place  on  the  .5th  September.  The  Court  gave  leave  to  amend  the  i-ecord  by  inserting 
a  special  memorandum  of  the  day  of  actually  filing  the  bill,  the  2nd  November ;  but 
the  necessity  of  the  amendment  shews  that  the  general  memorandum  was  error.  The 
clerk  of  the  errors,  in  transcribing  the  record  of  liandole  v.  BaiJei/  (1  M.  and  S.  232), 
by  mistake,  inserted  a  general,  instead  of  a  special,  memorandum,  but  afterwards 
substituted  the  special  memorandum  in  the  transcript ;  and  though  the  Court,  con- 
sidering the  clerk  of  the  errors  as  the  agent  of  the  plaintiff  in  eri'or,  refused  to  restore 
the  transcript  to  the  state  in  which  it  stood  at  the  [204]  time  when  the  error  was 
assigned,  there  was  not  a  single  hint  that  that  state  was  not  a  ground  of  eiror.  Even 
after  verdict,  the  bill  and  declaration  were  adjudged  to  be  bad  in  I'enabks  v.  Daffe 
(Carth.  113),  and  judgment  was  arrested,  because  they  related  to  a  day  within  the 
term,  and  the  general  memorandum  to  its  commencement,  the  term  being  in  law  but 
as  one  day.  In  Bishoy  v.  Kaye  (3  B.  &  Aid.  605),  the  plaintiff  was  levied  in  an  inferior 
Court  before  the  cause  of  action  appeared  to  have  accrued,  and  in  the  King's  Bench  ij, 
this  objection  was  held  to  have  been  cured  by  verdict,  but  that  answer  does  not  apply 
to  this  case  where  the  judgment  was  by  default.  The  principle  contended  for  is 
expressly  laid  down  in  2  Wms.  Saunders,  1,  n.  b.,  where  the  cases  are  collected.  [la 
the  course  of  the  argument  Hullock,  B.,  referred  to  the  case  of  IFanl  v.  Gansell 
(W.  Black.  2,  735).] 

The  Court  did  not  think  it  necessary  to  hear  Tindal,  who  was  for  the  defendant    lil 
in  error.  wi 

Best,  C.  J.  I  should  be  very  sorry  indeed  if  the  Court  were  obliged  to  allow  such  i\\ 
an  objection  as  this ;  because  it  is  not  only  contrary  to  the  justice  of  the  case,  but  also 
to  common  sense.  This  declaration  appears  on  the  face  of  it  to  be  a  declaration  of 
Michaelmas  Term.  That  begins  on  the  6th  of  November ;  and  therefore,  unless  there 
be  something  upon  the  record  from  which  we  can  collect  that  it  was  delivered  after- 
wards, we  must  take  it  that  it  was  delivered  on  that  day,  which  would  be  good  cause 
of  error.  But  there  is  something  from  which  that  inference  can  be  drawn,  because 
the  causes  of  action  are  stated  to  have  accrued  on  the  18th  of  November,  which  is 
a  day  within  the  term,  and  the  Court  can  take  judicial  notice  of  that  fact.  That 
being  the  case,  there  is  that  within  this  record  itself  from  which  the  Court  can  see 
that  the  declaration  was  delivered  after  the  cause  of  action  accrued. 

Judgment  affirmed. 

[205]    In  the  Exchequer  Chamber. 
(In  Error  from  the  King's  Bench.) 

Whitehead   v.    Greetham.      February    10,    1825. — Averment   in    assumpsit,    thatj 
whereas  plaintiff,  at  the  defendant's  request,  retained  defendant  to  lay  out  7001. 
in  the  purchase  of  an  annuity  ;  defendant  promised  to  use  due  care  to  lay  out! 
the  money  securely  ;  that  plaintiff  confiding,  &c.  delivered  it  to  defendant  for  ( 
that  purpose,  but  that  defendant  advanced  it  on  insufficient  security  :  on  error, 
brought  after  verdict :  held,  ist,  that  the  delivery  of  the  money  was  a  sufficient  i 

^i 
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consideration  for  the  promise :  2ud,  that  if  the  consideration  were  insufficiently 
stated,  no  advantage  could  be  taken  of  it  at  that  stage. 

[S.  C.  2  Bing.  464 ;  10  Moore,  185.] 

This  was  a  writ  of  error  from  the  King's  Bench  on  a  judgment  after  verdict,  in 
an  action  of  assumpsit  against  the  defendant  below,  upon  promises  made  by  him  to 
invest,  on  good  securities,  a  sum  of  money  entrusted  and  delivered  to  him  by  the 
plaintiff  below,  for  that  purpose.     The  declaration  contained  various  counts,  and  at 
the  trial  a  verdict  had  been  entered  for  the  plaintiff  upon  the  first  five  generally.    The 
error  relied  on  was,  that  a  sum  was  given  for  entire  damages  upon  these  five  counts, 
whereas  the  third  was  defective  in  not  alleging  any,  or  a  sufficient  consideration,  for 
the  promise  and  undertaking  set  forth  therein. («)'     That  count  stated  "that,  whereas 
before  the  making  of  the  promise  and  undertaking  of  the  said  defendant  hereinafter- 
mentioned,  to  wit,  on,  &c.,  at,  &c.,  the  said  plaintifi',  at  the  special  instance  and  request 
of   the  said  defendant,  retained  and  employed  the  said  defendant  to  advance  and 
lay  out  a  certain  sum  of  money,  to  wit,  the  sum  of  7001.  for  the  said  plaintiff,  in 
the  purchase  of  an  annuity,  to  be  well  and  sufficiently  secured,  he  the  said  defen- 
dant undertook,  and    then    and    there  faithfully  promised  the  said  plaintiff  to  use 
due  and  sufficient  care  to  advance,  and  lay  out  the  said  sum  of  money  in  the  purchase 
of  an  annuity,  the  payment  whereof  should  be  well  and  sufficiently  secured  ;  and  the 
said  plaintiff,  in  fact,  .saith,  that  he,  confiding  in  the  said  last-mentioned  promise  and 
undertaking  of  the  said  defendant,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  delivered  to 
him,  the  said  defendant,  the  [206J  said  last-mentioned  sum  of  money  for  the  purpose 
last  aforesaid;  and  although  the  said  defendant  afterwards,  to  wit,  on,  &c.,at,  &c., 
did  advance  and  lay  uut  the  said  sum  of  money  for  the  said  plaintiff,  in  the  purchase 
of  a  certain  annuity,  to  wit,  the  purchase  from   the   Reverend  Samuel  Locke,  of  an 
annuity  or  aiuiual  payment  of  961.  during  the  life  of  the  said  Samuel  Locke,  for,  and 
in  consideration  of,  the  said  sum  of  7001.,  the  money  of  the  said  plaintiff,  then  and 
there  advanced  and  paid  by  the  said  defendant  to  the  said  Samuel  Locke ;  neverthe- 
less the  said  defendant,  not  regarding  his  said  promise  and  undertaking,  but  contriv- 
ing, and  fraudulently  intending  craftily  and  subtilly,  to  deceive,  and  defraud,  and 
injure  the  said  plaintiff  in  this  behalf,  did  not,  nor  would  use  due  and  sufficient,  care 
to  advance  and  lay  out  the  said  sum  of  money  in  the  purchase  of  an  annuity,  to  be 
well  and  sufficiently  secured,  but  wholly  neglected  .so  to  do,  and  thereby  craftily  and 
subtilly  deceived  and  defrauded  the  said  plaintiff  in  this,  to  wit,  that  the  said  defen- 
dant then  and  there  wrongfully,  and  unjustly  advanced  and  paid  the  said  sum  of 
700l.  to  the   said   Samuel   Locke,  as  aforesaid,  on  a  bad,  insufficient,  and  inadequate 
security  ;  and  also  in  this,  to  wit,  that  the  said  Samuel  Locke,  before  and  at  the  time 
of  the  said  advance  of  the  said  sum  of   7001.  to  him  as  af  .resaid,  and  from  thence 
hitherto,  hath  been,  and  still  is,  in  bad  and  insolvent  circumstances,  and  wholly  unable 
to  pay  the  said  annuity,  or  any  part  thereof  ;  and  in  truth,  and  in  fact  by  leason  of 
the  badness  and  insufficiency  of  the  said  security,  and  of   the   said   last  mentioned 
insolvent  circumstances  of  the  said  Samuel  Locke,  he,  the  said  plaintiff,  hath  been  and 
is  wholly  unable  to  recover  or  receive  payment  or  .satisfaction  of  the  said  annuity,  and 
is  likely  to  lose  the  same,  as  well  as  the  said  sum  of  7001.,  so  advanced  and  paid  to 
the  said  Samuel  Locke  as  aforesaid ;  and  thereby  also,  he  the  said  plaintiff,  hath  lost, 
and  been  rleprived  of  the  use  and  benefit  of  divers  suras  of  money,  amounting  in  the 
whole  [207]  to  a  large   sum  of   money,  to  wit,  the  sum  of   2001.  paid   by  the  said 
plaintiff,  in  and  about  the  effecting  and  keeping  on  foot  a  certain  policy  of  insurance, 
effected  on  the  life  of  the  said  Samuel  Locke,  to  wit,  at  Westminster  aforesaid,  in  the 
I  county  aforesaid." 

I        Tindal,  for  the  plaintiff  in  error.    Upon  the  face  of  the  count  there  is  no  considei'a- 

tion  alleged  for  the  promise.     There  is  an  allegation  that  the  plaintiff,  at  the  special 

■  instance  and  request  of  the  defendant,  employed  thr;  defendant  to  lay  out  a  sum  of 

I  money  in  the  purchase  of  an  annuity,  but  there  is  nothing  to  sliew  that  it  was  in 

'  consideration  of  such  employment  the  defendant  made  the  promise.     The  employment 

and  laying  out  ai'e  stated  as  distinct  facts  from  the  prom  se  and  undertaking.     But  in 

Com.  r)ig.,(a;^  it  is  laid  down  that  "  an  assumpsit  does  not  lie  without  a  consideration  ; 

(a)i  See  2  Wms.  Saund.  171  a.  n.  1. 

(a)'^  Tit.  "Action  upon  the  Case  upon  Assumpsit,"  (F.)  5. 

Ex.  Div.  IV.— 13 
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as  if  a  man,  without  more,  promise  to  build  a  house  for  another;  for  that  is  nudum 
pactum,  1  Rol.  9,  1.  41.  Cases  may  be  found  in  which  a  consideration  has  been  implied, 
but  that  is  only  where  there  is  something  out  of  which  the  law  can  raise  a  considera- 
tion, as  in  Remington  v.  Tayhr  (Lutw.  23.5),  where  the  want  of  apparent  consideration 
was  aided,  because  the  contract  of  bargain  and  sale  ex  vi  termini,  impoited  one.  That 
is  not  the  case  here.  [Best,  C.  J.  Should  not  that  have  been  taken  advantage  of 
before  this  stage  of  the  cause ;  probably  a  great  deal  might  have  been  made  of  it  by 
demurrer.  Hullock,  B.  After  verdict,  it  must  be  presumed,  that  every  thing 
necessary  to  sustain  the  action  was  proved  at  the  trial,  foi'  otherwise  a  verdict  could 
not  have  been  obtained.  P]vidcnce  must  have  been  given  that  the  plaintitF  advanced 
7001.  to  the  defendant,  to  lay  out  in  the  purchase  of  an  annuity,  does  not  that  imply 
a  consideration?]  The  allegation  is,  that  the  defendant  undertook  to  [208]  use  due 
and  sufficient  care  to  lay  out  the  money  in  the  purchase  of  an  annuity.  It  does  not 
appear  that  the  defendant  acted  in  any  character  or  .situation  which  imposed  this  duty 
upon  him,  and  it  is  not  averred  that  he  was  to  receive  any  reward  for  the  perform- 
ance of  it,  so  that  there  is  no  consideration  expressed  or  implied  to  support  the 
promise.  In  Bourne  v.  Digglen  (2  Chit.  311),  the  declaration  was  held  sufficient,  and 
a  considei'ation  was  presumed,  because  there  was  a  count  that  the  defendant  was  an 
attorney.  In  this  case  it  is  not  averred  that  he  was  an  attorney,  or  supported  any 
other  character  from  which  it  would  be  incumbent  on  him  to  do  what  he  is  said  to 
have  assumed.  There  is  no  consideration  whatever  apparent,  oi'  if  there  be  any  it  is 
not  sufficiently  stated,  so  as  to  ground  the  defendant's  promise. 

Chitty,  contri.     The  judgment  may  be  supported,  for  1st,  there  is  a  sufficient  con- 
sideration stated  in  the  count ;  and  2ndly,  if  a  consideration  were  not  formally  stated, 
or  not  stated  at  ;ill,  that  is  immaterial  and  may  be  presumed  aftei'  verdict.    The  count 
states,  1st,  the  retainer  and  employment  which  constitutes  the  consideration, — next, 
the  promise, — lastly,  that  certain  acts  contracted  to  be  done,  were  performed  by  the 
plaintilt',  but  omitted  by  the  defendant.     The  subject  matter,  therefore,  is  clearly  a 
sufficient  groiuid  of  action,  if  properly  laid.     The  consideration  for  a  promise  may  be 
any  thing  which  is  either  beneficial  to  the  defendant,  or  prejudicial,  or  chargeable,  or 
troublesome  to  the  plaintiff',  or  which  he  was  not  obliged  to  do.(/<)    In  Htmiyn  v.  Allium/ 
(Cro.  Eliz.  G7)  the  defendant  covenanted,  that  if  the  plaintiif  could  shew  to  him  a 
deed  that  the  i-ent  was  due,  he  would  pay  the  rent  and  arrears  :  it  was  moved  in 
arrest  of  judgment  that  the  shewing  of  a  deed  was  no  consideration  to  ground  an 
action,  but  it  was  adjuflged  [209]  for  the  plaintiff  "for  when  a  thing  was  to  be  done 
by  the  plaintiff',  lie  it  never  so  small,  this  is  a  sufficient  consideration  to  ground  an 
action."     March  v.  Culpepper  (Cro.  Car.  70),  Pullin  v.  Stokca  (2  H.  Bl.  312),  ll'Uliamson 
V.  Clements  (1  Taunt.  522).     [Hullock,  B.     These  cases  all  respect  the  quantum  of  the 
consideration,  the  question  here  is  whether  thei'e  is  any  consideration  at  all]     The 
doctrine  of  Lord   Holt,  in  Cof/r/s  v.  Bernard  (2  Ld.  Raym.  919),  is  that  if  a  man  com- 
missions another  to  act  for  him,  even  gratuitously,  an  obligation  is  imposed  upon  the 
party  employed  to  do  what  the  nature  of  the  commission  properly  requires  ;  and  he  lays 
it  down  (p.  919),  "  that  the  owner's  trusting  the  defendant  with  the  goods  is  a  sufficient 
consideration  to  oblige  him  to  a  useful  management."     Ekce  v.  Gatward  (5  T.  R.  143), 
Shiells  ami  Another  v.  Bkwkburne  (I  H.  Bl.  158),  and  Ilutton  v.  Osborne  (Sel.  N.  P.  382,  n. 
4th  ed.),  establish  the  same  principle.     Now  it  is  averred  by  this  count  that  the 
plaintiff' delivered  money  to  the  defendant  to  be  carefully  invested.     2ndly,  admitting 
that  the  statement  of  the  consideration  were  informal  or  entii-ely  wanting,  it  is  cured 
by  the  verdict.     The  16  and  17  Car.  II.,  c.  8,  s.  1,  by  its  provisions,  and  the  4  and  5 
Aiuie,  by  its  spirit,  extend  to,  and  aid  all  cases  of  this  nature.     The  laying  a  promise 
was  dispensed  with  in  Starke  v.   Cheesman  (Carth.  509),  after  verdict.     In  Jones  v. 
Ashburnham  (4  East,  465),  Grose,  J.  said,  "every  thing  is  to  be  intended  which  can  be 
in  favour  of  the  verdict."    In  Marshall  v.  Birkenshaw  (1  Bos.  &  P.  N.  R.  172),  where  the 
consideration  stated  was  a  mere  forbearance,  the  Court  sustained  the  declaration  after 
verdict,  though  it  did  not  shew  to  whom  the  forbearance  was  given.     Hume  v.  Ilinton 
(Sty.  304),  Richardsmi  v.  MelUsh  (2  Bing.   229).      1  Wms.  Saund.   228,  n.   1.     After 
verdict  it  must  be  intended  that  the  judge  took  care  that  every  [210]  thing  essential 
to  the  cause  of  action  was  proved.     [Hullock,  B.     The  pi-inciple  was  more  correctly 
stated  by  Buller,  J.  in  Nerot  v.  Wulkice  (3  T.  R.  25,  26),  in  these  terms  "  after  verdict 

(6)  1  Wms.  Saund.  211  b.,  n.  2,  ad  finem. 
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every  thing  shall  be  intended  which  the  allegations  of  the  record  require  to  be 
proved]."  It  must  be  presumed  that  the  jury  were  properly  charged,  and  they  have 
found,  in  effect,  that  the  defendant  prevailed  on  the  plaintiff  to  entrust  him  with  his 
money,  in  consequence  of  an  expectation  raised  by  him  that  he  would  duly  and  care- 
fully apply  it,  and  that  he  failed  in  fulfilling  that  expectation,  which  is  sufficient  to 
support  the  judgment. 

Tindal,  in  repl}^.  The  cases  stated  do  not  govern  this  case  ;  for  the  present  objec- 
tion is  that  there  is  an  absence,  or  an  insufficiency  of  an  allegation,  that  there  was  a 
consideration.  Now,  in  the  first  class  of  cases  there  was  always  something  or  another 
alleged  as  a  ground  for  the  defendant's  promise,  and  the  sole  question  was  whether 
it  amounted  to  a  benefit  to  him,  or  a  prejudice  to  the  plaintiff.  The  second  class  of 
cases,  beginning  with  Coggs  v.  Bernard,  were  actions  npon  the  case,  in  which,  according 
to  the  old  form  of  pleading,  it  was  not  necessary  to  allege  a  consideration.  Till 
Shde's  ca^i;  (4  Rep.  92),  it  does  not  seem  to  have  been  settled  that  case  on  assumpsit 
could  be  brought  where  debt  would  lie,  because  that  deprived  the  defendant  of  his 
wager  of  law.  If  this  action  were  on  a  tort,  the  count  would  be  good  enough ;  but 
the  plaintiff  has  no  right  to  transfer  to  assumpsit  that  mode  of  pleading  which  is 
allowable  in  tort.  The  last  class  are  cases  in  assumpsit,  in  which  defective  allegations 
of  consideration  were  held  to  be  cured  bj^  verdict.  But  then,  a,  verdict  cannot  supply 
the  want  of  an  averment  of  any  thing  necessary  to  make  out  the  plaintift"s  case.  It 
was  essential  to  the  establishment  of  his  case,  that  the  moving  cause  of  the  defen- 
dant's [211]  promise,  was  the  plaintiff's  having  entrusted  him  with  this  money  to  lay 
out,  and  there  is  nothing  in  the  count  in  question  to  shew  that. 

Best,  C.  J.  This  is  a  writ  of  error  from  the  King's  Bench  :  and  the  question 
is,  whether  there  is,  or  is  not,  in  the  count  of  the  declaration  in  question,  sutiicient 
matter  to  sustain  the  judgment  which  has  been  pronounced.  The  Court  are  all  of 
opinion  that  there  is.  The  two  objections  which  have  been  made  to  it  are,  1st,  that 
there  is  no  consideration  apparent  to  support  the  undertaking :  2nd,  that  the  con- 
sideration, if  there  be  any,  is  insufficiently  stated.  With  respect  to  the  second,  it 
appears  to  me  not  to  be  one  which  can  be  taken  in  this  stage  of  the  cause.  Imper- 
fection in  the  statement  of  the  consideration  might  be  taken  advantage  nf  b}'  demurrer, 
but  not  in  arrest  of  judgment,  and  still  less  on  a  writ  of  error.  The  other  question 
is,  whether  there  is  any  con.sideration  disclosed  in  the  count  for  the  defendant's  under- 
taking. The  count  has  averred  that  the  plaintiff",  at  the  defendant's  request,  retained 
the  defendant  to  lay  out  a  sum  of  monej'  in  the  purchase  of  an  annuity,  and  delivered 
him  7001.  for  that  purpose  ;  and  that  the  defendant  undertook,  and  faithfully  promised 
the  plaintiff',  to  use  clue  and  sufficient  care  to  advance  and  lay  out  that  money  in  the 
purchase  of  an  annuity,  the  payment  whereof  should  be  well  and  sufficiently  secured. 
Coggs  V.  Birnard  decides  that  the  mere  delivery  of  the  article  is  abundant  considera- 
tion. There  the  consideration  was  the  delivery  of  brandy.  The  same  consideration 
exists  here,  because  money  was  delivered.  It  is  said  it  does  not  appear  that  the 
delivery  was  the  consideration  of  the  defendant's  promise.  But  the  money  was 
delivered  by  the  plaintiff's  hand  to  the  defendant,  which,  in  law,  raises  a  responsi- 
bility in  the  defendant  for  its  application  ;  and  when  that  fact  is  found  by  the  jury, 
and  that  immediately  [212]  after  a  promise  was  made  by  the  defendant  to  the 
plaintiff,  must  it  not  be  taken  that  the  promise  was  in  consideration  of  the  delivery  1 
In  all  cases  after  verdict,  we  are  to  look  to  see  what  the  judge  vpould  require  to  have 
proved  at  nisi  prius,  and  if  the  alleged  defect,  or  omission,  be  of  that  nature,  it  is 
cured  by  the  verdict.  Now  in  this  case  it  is  impossible  that  any  judge  would  not 
require  proof  that  the  plaintiff  had  delivered  the  7001.  to  the  defendant ;  and  also 
that  upon  the  delivery  of  the  7001.,  and  in  consequence  of  that  delivery  the  defendant 
expressly  promised  to  take  care  so  to  lay  out  that  sum  that  it  would  be  legally 
secured  and  advanced  to  a  person  capable  of  paying  the  annuity.  If  that  were  proved 
at  nisi  prius  it  would  constitute  a  good  cause  of  action,  and  it  seems  necessary  to  have 
been  proved  in  order  to  support  this  count.  Therefore,  I,  and  the  whole  of  the  Court, 
are  of  opinion  that  the  judgment  must  be 
Affirmed. 
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Smith  v.  Stansfield  and  Others.     February  12,  1825. — The  venue  will  not  be 
changed  in  an  action  of  covenant  on  a  policy  of  insurance. 

This  was  an  action  of  covenant  on  a  policy  of  insurance. 

Chilton  moved  to  change  the  venue  from  Yorkshire  to  Lancashire  on  an  affirma- 
tion by  the  defendant,  a  quaker,  in  the  usual  terms ;  and  referred  to  Tidd's  Practice 
(Tidd,  6-5.3,  8th  edit.),  as  an  authority  that  the  venue  might  be  changed  in  an  action 
upon  a  policy  of  insurance  not  being  by  deed. 

But  per  Curiam.     The  venue  cannot  be  changed  in  such  an  action  as  the  present. 

Rule  refused. 


[213]  Moloney  v.  Smith.  February  12,  1825. — Plaintiff  compelled  to  give 
security  for  costs  on  affidavit  of  his  residing  in  Ireland  ;  the  cause  not  having 
been  at  issue,  and  the  venue  laid  in  Middlesex  :  and  proceedings  stayed  in  the 
meantime. 

Yesterday,  Bayly  li.  moved  for  three  rules,  calling  on  the  Plaintiff  to  shew  cause 
why  he  should  not  give  security  for  costs  in  the  same  number  of  actions  of  assumpsit 
against  different  defendants,  and  that  proceedings  might  be  stayed  in  the  meantime. 
The  only  fact  disclosed  by  the  affidavit  was,  that  the  plaintiff  resided  in  Ireland  :  but 
it  was  stated  by  counsel  that  there  was  reason  to  doubt  his  solvency  ;  that  the  cases 
were  not  at  issue,  and  that  the  venue  was  laid  in  Middlesex. 

The  rules  were  gi'anted,  to  be  drawn  up  peremptorily  for  this  day,  on  which, 
being  unopposed,  they  were  made  absolute  at  the  rising  of  the  Court,  on  affidavits  of 
service  on  the  plaintiff's  clerk  in  Court.(*) 

Atkins  and  Hurst  v.  Drake,  Clerk.  November  13,  1824.  Feb.  11  ifel2,  1825. — 
Terriers  are  not  documents  of  such  conclusive  authority  as  to  exclude  all  other 
evidence,  but  are  to  be  construed  and  explained  by  the  usage  proved  respecting 
the  subject  matter  to  which  they  refer. — The  evidence  afforded  by  the  ecclesi- 
astical and  parliamentary  surveys,  either  for  or  against  a  modus,  is  entitled  to 
very  little  weight. — The  dissatisfaction,  weakly  expressed,  of  the  judge  who  has 
tried  an  issue,  directed  by  a  Court  of  equity,  with  the  verdict,  on  a  question  of 
fact,  is  not  a  ground  for  granting  a  new  trial,  if  the  verdict  be  satisfactory  to  the 
Court. — On  the  trial  of  an  issue,  whether  a  modus  of  5s.  was  payable  for  all  hay 
within  a  sub-division  of  a  parish,  the  occupiers'  case  was  proved  by  parol  testi- 
mony of  usage,  reputation,  and  tradition,  cai'ried  back  above  a  century, — by 
receipts,  (the  last,  however,  not  inconsistent  with  the  opposite  case),  and  by 
collateral  circumstances  :  but  was  met  by  the  ecclesiastical  survey,  which  valued 
the  tithe  hay  of  the  whole  parish  at  only  3s., — the  parliamentary  survey,  which 
made  no  mention  of  the  modus,  (nor  of  another  modus  which  was  taken,  as 
confessed,  against  the  clergyman) — and  by  nine  terriers  from  1727  to  1809, 
which  described  the  modus  thus  :  "In  S."  (the  district)  "only  5s.  for  all  the  hay 
in  their  crofts,  and  nothing  paid  for  all  other  hay,  except  herbage."  The  jury 
found  that  the  payment  had  been  immemorial,  and  general,  over  all  the  lands, 
but  the  judge  certified  that  "he  should  have  been  better  satisfied,  had  the  verdict 
confirmed  the  modus  to  the  ancient  crofts."  This  Court  was  satisfied  with  the 
verdict,  and  therefore  refused  a  new  trial.  Hullock,  B.  dissenting,  and 
Garrow,  B.,  who  had  not  heard  the  whole  of  the  argument,  giving  no  opinion. 
And  an  application  to  have  the  rule  re-argued,  for  the  purpose  of  having  the 
opinion  of  the  whole  Court,  was  refused,  being  new  and  of  dangerous  pi'ecedent, 
particularly  as  regards  the  mode  of  transacting  a  great  part  of  the  common  law 
business  of  the  Court. — The  modus  was  laid  to  have  been  immemorial,  and  pay- 
able by  every  occupier  growing  hay :  held,  not  to  be  disproved  by  evidence  of 

(*)  Vide  Pray  and  Others  v.  Eclie,  1  T.  E.  267.  Fitzgerald  v.  JFhitmore,  1  T.  E. 
362.  Ganesford  \.  Levi/,  2  H.  Bl.  118.  Henschen  v.  Garves,  ibid.  383.  Beckman  v. 
Legrainge,  2  Anstr.  359.  Tidd's  Practice,  1,  582,  8th  ed.  Manning's  Pract.  Exch. 
2,  411. 
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an  endowment  in  1 253,  and  of  a  contributory  payment  by  every  occupier  indis- 
criminately.— Old  receipts  by  churchwardens  to  parishioners,  for  contributions 
by  the  latter  to  the  modus,  rejected  as  evidence  to  support  it. — An  entry,  pur- 
porting to  be  a  terrier,  in  an  old  book  called  a  parish  register,  produced  from 
an  iron  chest  in  the  vicarage  house,  of  which  the  only  key  was  kept  by  the 
vicar,  and  accompanied  by  other  suspicious  circumstances,  admitted  in  evidence, 
at  nisi  prius,  and  left  to  the  jury  to  receive  its  due  weight ;  found  by  them  not 
to  be  authentic,  and  therefore  rejected  by  the  Court  (*)• — When  the  barons  are 
equally  divided  in  opinion  no  judgment  follows.  Whether  a  decision  can  be 
obtained  by  calling  in  the  Chancellor  of  the  Exchequer  to  sit  with  the  barons  at 
a  re-hearing  of  the  case  !     Quaere. 

[S.  C.  3  Eagle  and  Younge's  Tithe  Cases,  888] 

This  was  an  issue  directed  by  this  Court  in  pursuance  of  an  order  of  the  House  of 
Lords,  whether  for  time  immemorial  there  had  been  payable,  and  of  right  ought  to  be 
paid,  to  the  vicar  of  the  pansh  of  Warmfield,  in  the  county  [214]  of  York,  ''a  modus, 
or  customary  payment  of  5s.  in  each  and  every  year,  for,  and  in  lieu  of  all  tithe  hay 
arising,  ic,  and  cut  upon,  and  from  oti'  the  lands  within  the  town,  or  hamlet,  or 
village  of  Sharlston,  such  yearly  sum  of  5s.,  in  each  and  everv  year,  being  payable 
by  each  and  every  occupier  of  lands  within  the  said  town,  hamlet,  or  vill  producing 
hay  within  the  same,  until  such  one  yearly  sum  is  paid  by  them,  or  some  or  one  of 
them  : "  and  liberty  was  given  to  the  judge  who  should  try  the  issue,  to  indorse  upon 
the  postea  whether  any  such  yearly  sum  was  payaljle  for  hay  produced  on  lands  of 
any,  and  what  particular  description,  or  any  other  special  matter. 

The  defendant  at  law,  as  vicar,  had  filed  his  bill  as  of  Easter  Term,  1815,  against 
the  plaintiffs,  and  several  other  occupiers,  for  an  account  and  payment  of  all  the  tithes, 
[215]  great  and  small,  within  the  parish  in  question,  except  a  moiety  of  the  tithes  of 
corn  and  grain. 

The  parish  comprised  four  townships  or  hamlets  :  viz.  Warmtield,  Kirkthorp,  Heath, 
or  Wanufield-cum-Heath,  and  .Sharlston. 

The  present  plaintiffs,  and  a  third  occupier  in  Sharlston,  deceased,  put  in  a  joint 
answer  whereby  they  set  up  a  modus  of  5s.  for  all  the  tithe  hay  in  that  township, 
pleading  it  as  payable  at  l.ammas,  by  all  and  every  the  occupiers.  The  parties  who 
occupied  out  of  Sharlston  put  in  a  joint  answer,  whereby  they  set  up  a  modus  of  8d. 
per  acre  for  hay  produced  within  the  townships  of  Warmfield,  He;ith,  or  Warmfield- 
cum-Heath,  and  Kirkthorp.  Several  parochial  moduses  also  were  pleaded,  but  a 
specification  of  them  is  immaterial  to  the  present  case. 

The  bill  was  amended  by  making  the  Earl  of  Westmoreland  a  party  defendant  to 
the  suit,  by  reason  of  his  claiming  to  be  entitled  to  the  tithes  of  corn  and  pulse  within 
the  township  of  Sharlston,  (in  which  he  is  the  principal  proprietor)  under  a  grant 
from  Hen.  YKI. 

V«  itnesses  were  examined  on  both  sides.  The  cause  was  heard  before  the  late 
Lord  Chief  Baron,  on  the  20th  January,  1818,  and  several  following  days,  and  judg- 
ment was  given  on  the  3rd  February.  The  bill  was  dismissed  with  costs  as  against 
the  Earl  of  Westmoreland  :— an  account  was  decreed,  with  costs,  of  the  tithe  of  hay 
within  the  township  of  Sharlston,  and  of  all  the  other  titheable  matters  in  the  bill 
mentioned  ;  except  hay  in  the  townships  of  \\'armfield.  Heath,  and  Kirkthorp,  as  to 
which  an  issue  at  law  was  directed  to  try  the  alleged  modus  of  8d.  The  \acar 
declined  to  try  the  issue  last  mentioned  :  and  a  decretal  order  was  subsequently  made, 
that  as  against  him  the  eight-penny  modus  should  be  taken  pro  confesso.  The  defen- 
dants, in  equity,  appealed  from  all  those  parts  of  the  decree  which  directed  an  account 
of  titheable  matters.  The  House  of  Lords,  by  order  of  the  21st  June,  182-1:,  reversed 
so  much  of  the  decree  as  related  to  an  account  and  [216]  payment  of  tithe  hay, 
directing  the  issue  before  stated  to  be  tried  in  reference  thereto,  and  affirmed  the  rest 
of  the  decree  with  costs.  (*)^ 

(*)i  See  1  Phill.  Evid.  408,  n.  2,  5th  edit. 

{*f  The  Lord  Chancellor's  judgment  was  as  follows: — "My  Lords,  this  case  came 
before  your  lordships  upon  an  appeal  from  a  decree  pronounced  by  the  Court  of 
Exchequer,  which  is  an  appeal  on  the  part  of  several  individuals,  occupiers  of  lands  in 
the  parish  of  Warmfield,  in  the  county  of  York,  against  whom  the  respondent  had 
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[217]  The  judgment  of  the  House  of  Lords  was  made  a  rule  of  this  Court,  and  the 

decree  of  the  hxtter  was  varied  by  (inter  alia),  referring  it  to  a  trial  at  law,  upon  the 
issue  mentioned  to  be  tried  in  a  feigned  action  to  be  brought  in  the  office  of  pleas. 

The  issue  came  on  to  be  tried  before  Bayley,  J.,  at  the  summer  assizes  of  1824, 
for  Yorkshire.  The  plaintiffs  called  several  old  witnesses  and  read  some  of  the 
depositions  in  the  cause  ;  and  the  substance  of  that  evidence  was — that  Sharlston 
contained  1040  acres  : — that  tithe  bay  had  never  been  known  to  be  set  out,  or  paid 
in  kind  therein,  but  a  sum  of  5s.  in  lieu  thereof  had  been  annually  collected,  at 
Lammas,  from  all  the  occupiers  of  farms  whether  growing  hay  or  not,  in  small,  stated, 
unvarying  contributions,  proportioned  to  the  size  of  each  farm,  by  the  churchwardens, 
and  by  them  paid  over  to  the  vicar  :  the  declarations  of  old  parishioners,  deceased, 
and  the  general  reputation  were  in  favour  of  the  modus,  and  the  present  vicar  was  the 
first  who  refused  to  receive  it  ;  one  witness,  aged  70  years,  who  had  held  111  acres, 
of  which  76  were  enclosed,  and  had  paid  4d.  per  annum  to  the  modus  from  1791  to 
1815,  stated  that  he  had  only  one  acre  of  grass  or  hay,  which  was  "in  one  of  the 
little  crofts  by  the  homestead  ;  but  he  had  six  or  seven  acres  of  clover,  sometimes 
more,  sometimes  less,  in  the  fields." 

The  plaintiffs  also  gave  in  evidence  four  receipts,  dated  respectfully  in  1772,  1797, 
1799,  and  1807,  by  three  different  vicars,  and  an  agent  of  another  \dcar,  for  payments 
from  the  churchwardens  for  the  time  being,  of  five  shillings  for  the  modus.(*)  Old 
receipts  for  the  contribution  by  the  [218]  parishioners  to  the  then  churchwardens, 
were  offered  in  evidence,  but  the  learned  judge  thought,  that  as  all  the  parties  thereto 
were  interested  in  establishing  the  modus,  they  were  not  evidence,  and  rejected  them. 
The  defendant's  counsel  contended,  that  the  modus  was  bad  altogether,  or  if  main- 
tainable at  all,  it  was  limited  to  crofts  ;  and  in  answer  to  the  plaintiffs'  case,  they 

filed  a  bill  of  complaint  for  the  purpose  of  obtaining  payment  of  certain  tithes  therein 
set  out. 

Upon  considering  this  case,  my  lords,  very  attentively,  I  should  humbly  move, 
that  the  decree  which  has  been  pronounced  should  be  reversed,  so  far  as  it  refers  to 
the  tithe  of  hay,  within  the  hamlet  of  Sharlston  ;  and  that  an  issue  be  directed  to 
inquire,  whether  there  has  not  been  paid,  and  ought  to  be  paid,  to  the  vicar  of  the 
parish  of  Warmfield,  a  modus  or  customary  payment  of  one  yearly  sum  of  5s.,  for  and 
in  lieu  of  all  tithe  hay  arising,  growing,  renewing,  and  cut  upon  and  from  oft"  the 
lands,  within  the  hamlet  of  Sharlston  ;  such  yearly  sum  of  5s.  in  each  and  every  year, 
being  payable  by  each  and  eveiy  occupier  of  lands  within  the  said  hamlet,  until  such 
one  yearly  sum  is  paid  by  them  or  some  one  of  them.  That  is  to  say,  a  question  to 
go  to  the  jury,  whether  there  is  a  modus  of  5s.  in  lieu  of  tithe  hay,  in  the  terms  I 
shall  propose;  and  to  ascertain,  whether  that  sum  be  a  modus  payable  in  respect  of 
all  those  lands,  or  a  modus  only  in  respect  of  certain  parts  of  such  lauds ;  whether  it 
is  to  be  paid  by  the  whole  or  by  one  individual,  and  who  is  to  collect  the  whole  con- 
tribution ;  and  to  direct,  that  the  inhabitants  of  Sharlston  be  the  plaintiti's,  and  the 
vicar  be  defendant,  with  liberty  to  indorse  upon  the  postea,  whether  any  such  yearly 
sum  is  payable  for  hay  produced  on  lands  of  any,  and  whatever  particular  description. 

Your  lordships  will  remember  that  we  had  a  great  deal  of  learning  addressed  to 
us  from  the  bar,  to  prove  what  was  the  meaning  of  the  term  "  crofts,"  in  the  North 
of  England,  with  which,  I  think,  you  will  have  but  little  difficulty  to  deal. 

There  was  also  an  appeal  to  your  lordships  against  so  much  of  the  decree  of  the 
Court  of  Exchequer,  as  related  to  wool,  lambs,  and  various  other  things  of  that 
description  ;  the  decree  being,  that  an  account  should  be  taken  of  those  thing  in  kind. 
It  appears  to  me,  my  lords,  that  the  decree  in  that  respect  is  right,  and  that  the 
payments  which  were  set  up  as  moduses,  cannot  be  supported  as  such.  Therefore, 
I  should  propose  to  your  lordships  to  reverse  so  much  of  the  decree  as  relates  to  the 
payment  of  the  tithe  of  hay,  to  direct  an  issue  to  be  tried  such  as  I  have  mentioned, 
and  to  affirm  the  rest  of  the  decree  ;  and  that  being  so,  it  seems  to  me  to  be  fit,  that 
your  lordships  should  affirm  the  rest  of  the  decree  with  costs." 

(*)  The  first  receipt  was  expressed  to  be  "for  tithe  hay,  at  Sharlston;"  the 
second,  "  for  5s.,  being  the  modus  for  tithe  hay  at  Sharlston,  in  the  summer  of  the 
year  1797;"  the  third,  "for  5s.  for  the  Sharlston  modus  for  the  year  1798;"  the 
fourth,  "for  the  sum  of  5s.,  being  a  modus  in  lieu  of  tithe  hay  in  the  township  of 
Sharlston,  for  the  year  1 807." 


M'CLE.  &  YO.  219. 


ATKINS   r.  DRAKE  391 


read  in  the  first  place  from  Walter  Grey's  roll  of  endowments,  from  the  registry  of 
the  Archbishop  of  York,  the  endowment  of  the  vicarage,  dated  1253.  They  next 
read  an  extract  from  the  Ecclesiastical  Survey,  of  26  Hen.  VIII.,  which  describes  Warm- 
field  vicarage  thus,  "  the  vicarage  there  is  valued  in  a  mansion  with  a  garden  and 
orchard  3s.  4d. ;  tithe  grain,  one  year  with  another,  31. ;  tithe  lamb  and  wool  com- 
monly, 16s.:  tithe  hay,  3s.;  oblations  commonly,  13s.  4d.  ;  and  minute  and  privy 
tithes,  20s.  In  the  whole,  one  year  with  another,  51.  15s.  Sd."  They  likewise  read 
that  part  of  the  Parliamentary  Survey  which  related  to  the  vicarage,  and  in  which  no 
notice  was  taken  of  the  existence  of  a  modus.  They  also  read  from  an  old  book, 
described  as  a  register  of  the  parish,  commencing  in  1652,  an  entry  of  a  terrier,  dated 
1693,  stating  that  "one  moiety  of  tithe  corn,  and  all  other  tithes,  great  and  small, 
excepting  the  other  moiety  of  tithe  corn  were  appropriated  to  the  church  of  Warm- 
field,"  and  making  no  mention  of  a  modus.  The  entry  was  signed  by  the  vicar,  and 
three  other  persons,  without  any  designation  added,  and  had  been  received  in  evidence 
at  the  hearing,  on  proof,  that  the  book  had  come  from  an  iron  chest,  the  parish 
repository,  in  the  vicarage  house.  But,  at  the  trial,  it  appearing  that  the  only  key 
of  the  chest  had  been  kept  by  the  vicar,  and  that  there  was  no  corresponding  terrier  (*i) 
in  the  Archbishop's  registry  at  York, — the  book  itself  consisting  almost  wholly  of 
registers  of  [219]  marriages  and  baptisms, — great  part  of  it  being  cut  out, — and  there 
being  a  reference  in  the  supposed  terrier  to  a  subsequent  one  of  1716,  which  had  been 
put  in  at  the  hearing,  but  not  at  nisi  prius,  the  evidence  of  the  document  was 
objected  to.  The  learned  judge  admitted  it,  but  left  it  to  the  jury  to  say  whether 
it  was  an  original  or  a  copy,  directing  them  to  put  it  out  of  their  consideration,  if 
they  should  find  it  to  be  the  latter.  Terriers  of  the  years  1727,  1743,  174S,  1764, 
1770,  1777,  1781,  1786,  and  1809,  were  then  given  in  evidence.  The  terrier  of  1727 
was  signed  by  the  vicar,  three  churchwardens,  and  four  other  parishioners,  and  after 
particularizing  the  glebe  lands,  &c.,  belonging  to  the  \-icarage,  proceeded  as  follows  : 
"  Item.  The  tithe  of  hay,  or  a  modus  of  Sd.  per  acre  for  all  hay  within  the  townships 
of  Warmfield-cum-Heath  and  Kirkthorpe.  But  in  Sharlston  only  5s.  for  all  the  hay 
in  their  crofts,  and  nothing  paid  for  all  other  hay,  except  herbage."  This  language 
was  pursued  in  all  the  other  terriers,  with  very  slight  and  unimportant  variations  in 
the  four  last.  The  last  terrier  was  made  during  a  vacancy  in  the  vicarage,  and  was 
signed  by  the  churchwardens,  and  eleven  of  the  principal  inhabitants,  including  five 
of  the  defendants  to  the  suit,  one  of  them  a  plaintiff  on  the  present  record.(*)- 
The  jury  thought  that  the  supposed  terrier  of  1693  was  not  authentic.  And  they 
found  that  the  modus  «as  payable  at  Midsummer  ;  that  it  had  been  paid  immemorially, 
and  that  it  covered  all  the  lands  in  the  township,  and  was  not  confined  to  the  ancient 
crofts.  The  learned  judge  indorsed  upon  the  postea  that  the  vicarage  [220]  had  been 
endowed  in  the  year  1253,  adding  a  copy  of  the  endowment  in  hsc  verba,  and  that 
no  evidence  had  been  given  at  the  trial  of  the  existence  of  a  vicarage  prior  to  the 
endowment.  He  certified  that  the  questions  whether  the  vicarage  had  existed,  and 
if  so,  whether  it  had  been  endowed  of  the  hay  tithe  previously,  had  not  been  sub- 
mitted to  the  jury  ;  but  that  it  had  been  agreed  that  the  Court  should  draw  whatever 
conclusion  the  jury  ought  to  draw  upon  those  points  : — that  there  had  been  no 
evidence  to  shew  an  obligation,  in  fact,  on  each  farmer  to  pay  the  whole  5s.,  if  the 
other  farmers  did  not  pay  :  and  that  he  should  have  been  better  satisfied  had  the 
verdict  confined  the  modus  to  the  ancient  crofts. 

November  13. — Parke  moved  for  a  rule  to  shew  cause  why  a  new  trial  should  not 
be  had  on  the  grounds  that  the  verdict  was  against  the  evidence,  and  against  the 
opinion  of  the  learned  judge.  He  submitted,  that  the  modus  laid  was  not  the  modus 
proved  by  the  plaintiffs ;  for,  1  stly,  it  was  laid  to  be  immemorial,  whereas  the  vicarage 

(*)'  The  usage  was  stated  to  be,  to  have  two  parts  of  each  terrier,  one  deposited 
in  the  bishop's  or  archbishop's  registry,  the  other  in  the  parish  repository. 

(*)■'  The  terriers,  downwards,  from  that  of  1764  inclusive,  had  the  following  com- 
ment subjoined  to  the  statement  of  the  hay  moduses.  "  What  these  moduses  are 
founded  upon  is  not  known  at  present.  It  appears  by  a  memorandum  entered  into 
the  register  book,  by  Mr.  John  Leake,  formerly  vicar,  that  he  took  hay  in  kind  from 
some  of  the  inhabitants  of  the  township  of  Warmfield,  in  the  year  1687,  and  had 
agreed  with  others  for  12d.,  14d.,  or  16d.  per  acre,  but  that  agreement  was  over-ruled 
in  the  Court  of  Exchequer,  and  reduced  to  8d.  per  acre." 
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had  been  endowed  within  time  of  memory,  viz.  in  12.5.3.  [Graham,  B.  The  Court  has 
been  very  liberal  in  that  respect,  and  allows  of  some  looseness  in  the  manner  of  laying 
the  modus.  It  intends  the  payment  to  have  been  made  to  the  rector  quamdiu  lector, 
and  afterwards  to  the  vicar.]  2ndly.  It  was  laid  to  be  a  payment  of  5s.  by  every 
occupier  growing  hay,  whereas  the  modus  proved  was  a  payment  of  .5s.  l)y  every  occupier 
indiscriminately  :  (*) — that  the  modus  laid,  even  if  proved,  was  bad  in  law,  for  by 
possibility  one  occupier  only  might  grow  hay,  and  according  to  the  evidence  he  would 
not  be  liable  to  the  payment  of  the  whole  modus,  wherefore  the  vicar  would  be  without 
remedy  for  pait  of  his  right : — that  the  evidence  afforded  by  the  Ecclesiastical  [221] 
Survey,  that  the  value  of  the  tithe  hay  of  the  whole  vicarage  was,  in  1535,  only  3s. 
was  utterly  inconsistent  with  the  hypothesis  of  any  immemorially  existing  modus  of 
5s.  for  a  single  township : — that  the  silence  of  the  Parliamentary  Survey  was  likewise 
strong  evidence  against  the  existence  of  any  modus,  accoixling  to  the  opinion  of  Lord 
Ellenborough,  in  Hoe  clem.  Johnson  v.  Ireland  (I  \  East,  284),  and  Blundcll  v.  Htni-ard 
(1  M.  &  S  292).  [Graham,  B.  observed  that  that  opinion  had  been  disallowed  in  this 
Court,  and  from  the  communication  of  Lord  Ellenborough  himself,  was  known  to  be 
an  authority  not  to  be  relied  on]  : — that  the  designation,  "crofts,"  being  well  under- 
stood to  mean  small  enclosed  pieces  of  land  attached  to  the  homestead  ;  and  "  herbage  " 
implying  agistment — the  true  construction  and  the  irresistible  evidence  of  the  language 
of  the  terriers  was,  that  the  money  payment  covered  the  crofts  only,  and  that  for  the 
rest  of  the  township  nothing  was  paid,  except  in  respect  of  barren  cattle  when  agisted, 
which  was  a  non  deciniando,  and  bad  in  law  : — and  that  all  the  receipts  were  as  con- 
sistent with  a  modus  covering  part,  as  the  whole  of  the  township. 

The  Court  granted  the  rule  :  and,  the  leai'ned  judge's  report  having  been  previously 
read, — 

February  11,  1825. — The  Solicitor  General,  Williams,  J.,  Barber,  and  Alderson, 
E.  H.,  now  shewed  cause  The  verdict  ought  not  to  be  disturbed,  for  it  is  in  accord- 
ance with  the  evidence,  and  to  a  certain  extent,  with  the  opinion  of  the  learned  judge, 
whose  doubt  was,  not  whether  the  modus  existed,  but  what  portion  of  the  land  it 
should  cover.  But,  however  adverse  the  learned  judge's  opinion,  or  even  the  impression 
of  this  Court,  may  be  to  the  verdict,  that  constitutes  no  ground  for  a  new  trial, 
because  by  the  granting  of  an  issue,  the  deduction  of  a  right  conclusion  from  the 
evidence  was  tiansferred  to  the  jury.  Such  was  the  lan-[222]-guage  of  Sir  W.  Gi'ant, 
in  the  case  of  Sir  C.  IVynne  v.  IFaring.{u)  It  was  an  action  directed  by  the  Master 
of  the  Rolls  to  be  brought  on  certain  old  bonds,  in  which  the  defendant  was  the 
obligor,  time  having  elapsed  without  payment  of  interest,  long  enough  to  raise  the 
presumption  of  payment  of  the  principal.  The  trial  took  place  at  Chester  :  evidence 
was  given  to  repel  the  presumption  ;  and  the  plaintiff  obtained  a  verdict.  Mr.  Glynn 
moved  for  a  new  ti-ial,  arguing  that  the  evidence  was  insutticient  to  overcome  a  legal 
presumption  But  the  Master  of  the  Rolls  said  that  the  argument  was  misconceived, 
because  it  was  addressed  to  him  upon  the  supposition,  that  if  he  could  be  brought  to 
think  with  the  counsel,  he  was  therefore  to  grant  a  new  trial.  But  it  was  not  so  :  for 
the  directing  the  issue  at  once  impoited  that  he  had  delegated  his  opinion  and 
judgment  on  the  construction  of  the  fact  to  the  jury  ;  and  to  grant  a  new  trial,  merely 
from  being  satisfied,  that,  if  on  the  jury,  he  should  have  come  to  a  dift'erent  conclusion 
from  theirs,  would  be  undoing  what  he  did  at  first.  The  vicar  abandoned  the  issue 
directed  by  this  Court  on  the  eight-penny  modus,  and  it  was  taken  pro  confesso, 
which,  prior  to  any  evidence,  is  a  strong  presumption  against  him,  and  almost  an 
admission  of  the  existence  of  the  5s.  modus  also.  The  presumption  is  advanced  to 
certainty,  by  the  finding  of  the  jury,  which  is  fully  borne  out  by  the  evidence.  The 
modus  stated  in  the  issue  is,  though  not  in  terms,  in  substance,  the  same  with  that 
laid  in  the  answer.  Therefore,  the  modus  to  be  tried  was  a  general  township  modus 
for  hay,  and  that  modus  was  indisputably  proved  by  evidence  of  usage,  reputation, 
tradition,  and  receipts,  uniform,  consistent,  and  uncontradicted  by  the  defendant,  who 
gave  no  evidence  of  perception  of  the  tithe  in  kind  by  any  vicar.  That  the  payment 
was  contributed  to  by  all  the  occupiers,  [223]  whether  growing  hay  or  not,  does  not 

(*)  At  the  trial  the  learned  judge  said,  that  there  was  nothing  to  shew  all  the 
occupiers  were  liable  to  the  payment,  and  that  the  general  payment  might  have  been 
the  result  of  an  arrangement  amongst  them. 

(a)  Stated  in  Falalong  v.  irinter,  19  Ves.  196,  197,  but  not  for  this  point. 
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at  all  affect  the  proof.     The  evidence  of  an  endowment,  in  1253,  does  not  weaken  the 
conclusion  that  the  payment  had  been  immemorial,  because  a  prior  endowment,  though 
not  now  to  be  found,  may  be  presumed.      Besides,  the   objection  on   this    head  is 
merely  one  of  form  (the  defendant's  counsel  intimated  that  they  did  not  mean  to  lay 
any  stress  on  that  point).     The  Ecclesiastical  Survey  was  before  the  House  of  Lords 
when  the  issue  was  decreed.     The  Parliamentary  Survey,  although  more  correct,  is 
clearly  inaccurate  in  relation  to  this    parish,   for    it  omits  the   eight-penny  modus, 
which  is  now   conceded.     If   there    be    one  omission  in  it,  as   there  is,   why  may 
there  not  be  another?      [Hullock,  B.     It  has  been  decided  in  this  Court,   that  an 
omission  in  that  document  is  by  no  means  to  be  relied  on,  and  affords  no  valid  infer- 
ence one  way  or  the  other ;  otherwise  scarcely  any  modus  could  ever  be  established  ] 
[Graham,  B.     I  have  heard  that  language  twenty  times  ]     The  same  survej'  estimates 
the  value  of  the  vicarage  at  about  three  times  that  stated  in  the  other,  the  difference 
in  the  value  of  money  at  the  two  periods  being  quite  inadequate  to  account  for  the 
largeness  of  the  excess.     Little  reliance,  therefore,  is  to  be  placed  on  either  of  these 
instruments.     They  were  both  before  the  jury  :  the  observations  which  will  be  now 
made  on  them  were  addressed  to  the  jury,  and  properly  belonged  to  their  consideration. 
The  question,  therefore,  is  reduced  to  this,  whether  the  authentic  terriers  (for  that  of 
169.3  is  entitled  to  no  weight,)  are  inconsistent  with  the  existence  of  the  general  town- 
ship modus,  established  aliunde,  and  if  they  be,  whether  they  are  to  defeat  the  plaintiff's 
parol  and  written  evidence  ?    Neither  of  these  positions  can  be  supported.    The  alleged 
terrier  of  1 693  may  be  put  out  of  the  case.     A  cloud  of  very  suspicious  circumstances 
hangs  over  it;  and  the  book  in  which  it  was  contained  had  all  the  air  of  being  com- 
posed for  the  purpose  of  evidence.     All  the  subsequent,  and  undisputed  terriers  go  to 
establish  [224J  instead  of  contradicting  the  plaintiff's  case,  because  they  all  recognize 
an  immemorial  payment  of  -os  ,  reserving  only  the  question,  whether  it  was  for  a  part 
or  the  whole  of  the  township.     According  to  the  rules  laid  down  by  very  great  judges, 
usages  of  this  kind  are  not  to  be  disturbed  on   slender  grounds,  and  Courts  of  law 
ought  to  favour  them  ;  and  therefore  that  interpretation  of  the  terriers,  if  there  be 
any,  ought  to  be  adopted  which  is  consistent  with  the  plaintiff's  case.     The  statement 
in  the  terriers  is,  "in  Sharlston,  only  -Ss.   for  all  the  hay  in  their  crofts,  and  nothing 
paid  for  all  other  hay,  except  herbage."     "  Crofts  "  generally  signify  inclosures,  or 
inclosed  lands :  the  most  probable  construction  therefore  of  the  first  clause  is,  that 
5s.  was   to  be  paid  for  the  hay  produced  on  all   lands  inclosed  at  the  time  of  the 
contract,  on  which  the  modus  must  have  been  at  some  time  founded,  or  that  might 
thereafter  be  inclosed  for  meadow,  meadow  being  usually  fenced  in.     If,  as  is  con- 
tended on  the  other  side,  "crofts"  include  only  particular  inclosures,  it  ought  to  have 
been  shewn  what  those  crofts  were  originally,  and  at  the  period  of  the  contract,  but 
there  was  no  evidence  of  that  nature.      As  to  the  latter  clause,  "herbage  "  may  mean 
hay,  which  would  create  some  confusion  ;  or,  which  is  more  probable,  agistment  ;  and 
then,  the  construction  of  the  whole  would  be,  that  -ds.  is   to  be  paid  for  all  the  hay 
in  the  township,  and  nothing  more, — but  that  when  there  is  no  hay  in  the  township, 
agistment  is  to  be  paid  for  all  barren  cattle.      The  statement  is,  in  fact,  an  obscure 
and  incorrect  description  of  a  hay  modus,  covering  all  the  lands  in   the  township. 
This  construction  is  greatly  strengthened  by  the  contributory  mode  of  payment  from 
all  parts  of  the   township ;    and   by  the  fact  proved,   that   no  agistment    tithe  has 
ever  been  collected  there.     For  if  the  modus  was  confined  to  a  part  of  the  township, 
why  has  not  agistment  tithe  been  paid  off  the  residue  ?     It  will  be  argued  against 
this  construction,  that  if   this  were  an   undoubted   hay  modus  for  the  whole  [225] 
township,  no  herbage  or  agistment  tithe  could  be  payable  oft"  it,  because  wherever 
hay  tithe  has  been  rendered  in  kind,  or  by  a  payment  subsisting  immemoriallv,  there 
agistment  tithe  will  not  accrue  ;  but  that  argument  is    unsound  in    point   of  law, 
[Graham,  B.     Tithe  hay,  or  a  modus  for  hay,  exempts  the  meadow  from  agistment  for 
that  year :  but  the  same  land,  if  fed  by  cattle  in  another  year,  is  liable  to  agistment.] 
There  aie  other  interpretations  by  which  the  modus  would  be  coextensive  with  the 
township.     But  supposing  there  was  none,  and  that  the  necessary  conclusion  from  the 
terriers  was,  that  the  modus  was  partial,  that  must  yield  to  the  other  evidence.     The 
ground  on  which  the  late  Lord  Chief  Baron  held  that  the  modus  ought  to  be  over- 
ruled, was  the  supposed  binding  force  of  the  terriers,  and  the  assumed  superiority 
of  their  evidence,  that  the  modus  was  confined  to  particular  lands,  over  all  the  external 
evidence,  which,  he  admitted,  made  out  a  strong  case  of  a  modus  for  the  whole  hay 

Ex.  Div.  IV.— 13* 
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of  the  township.  The  foundation  of  the  appeal  against  that  part  of  his  decree  was, 
that  the  attributing  a  paramount,  and  conclusive  authority  to  the  terriers  was  a  new 
rule  of  law,  inconsistent  with  previous  principle  and  decision  ;  and  that  the  preponder- 
ance of  terriers,  speaking  one  way,  or  of  all  extrinsic  evidence,  speaking  another,  was 
a  question  of  fact,  and  precisely  fit  to  be  determined  by  a  jury.  The  House  of  Lords, 
with  all  the  clergyman's  evidence  befoi-e  them,  except  the  Parliamentary  Survey, 
shewed  that  they  were  of  that  opinion  by  directing  an  issue,  and  so  over-ruled  the 
decision  of  C.  B.  Kichards,  with  respect  to  the  supreme  and  uncontrollable  authority  of 
the  terriers,  in  point  of  law.  The  jury  have  exercised  their  judgment  on  the  question 
as  a  question  of  fact,  and  their  conclusion  ought  to  be  final,  for  no  case  has  ever  been 
more  thoroughly  sifted  than  the  present.  If  the  question  is  to  be  considered  as  one  of 
law,  then  a  strong,  unbroken  chain  of  evidence  of  usage  ought  to  over-balance  terriers 
of  [226]  ambiguous,  and  equivocal  construction  ;  for  on  legal  principle  no  evidence  is 
superior  to  that  of  usage  ;  "optimus  interpres  rerum  usus."  Usage  may  be  called  in 
to  explain,  and  overcome  obscure  language  in  an  ancient  charter,  a  grant,  deed,  or  act 
of  pailiament,  (Phillips'  Evid.  (1.  547)),  and  why  not  in  a  terrier? 

February  II  and  12. — Martin,  H.,  Brougham,  Simpkinson,  and  Parke,  in  support 
of  the  rule,  contended  that  the  modus  laid  by  the  issue  was  not  the  modus  proved, 
even  supposing  the  verdict  to  be  according  to  the  evidence.  But  it  was  not,  for  the 
clear  inference  from  the  two  surveys  was,  that  there  was  no  modus  in  existence  when 
they  were  made  ;  and  if  they  were  not  to  be  relied  upon,  which  was  hy  no  means  to 
be  conceded,  the  tei'riers,  after  that  of  1693,  proved,  that  the  modus  should  be  restricted 
to  the  crofts,  which  was  the  certified  opinion  of  the  learned  judge,  construed  the  most 
favourably  for  the  plaintiffs.  The  plain,  and  obvious  meaning  of  the  first  branch  of 
the  description  of  the  modus  in  the  terriers  was,  that  5s.  was  to  be  paid  f^r  the  tithe 
hay  of  the  crofts  only,  which  could  not  denote  all  the  inclosures,  or  lands  bearing 
hay,  but  a  particular  parcel.  Spelman  defined  "croft"  to  be  "  pra;diolum  pone 
habitaculum  rusticum,  a  latioribus  campis  ideo  distinctum,  ut  animalia  rustica  subitis 
usibus  exhibeat."  (*)'  And  in  the  north  of  England,  it  was  perfectly  well  known  as 
a  small  field,  for  occasional  and  immediate  use,  lying  close  to  the  homestead  or  barn. 
If  there  was  any  difficulty  in  shewing  what  the  crofts  were,  that  lay  upon  the  plain- 
tiffs, who  were  bound  to  bring  their  lands  within  that  description.  But  all  doubt  on 
the  point  was  removed  by  the  answer  of  one  of  the  witnesses  on  cross-examination, 
that  his  hay  was  produced  on  a  little  croft  adjoining  his  house,  which  at  once  e.xplained 
the  signification  of  "  crofts,"  and  shewed  the  true  [227]  extent  of  the  modus.  The 
other  branch  of  the  description  amounted  to  a  mere  non  decimando,  which  was  an 
illegal  prescription.  C.  B.  Kichards  was  of  opinion  that  the  payment  was  confined  to 
a  portion  of  the  township  lands,  and  that  the  non  decimando,  set  up  for  the  rest, 
vitiated  the  modus  entirely.  This  Court  had  lieen  in  the  habit  of  considering  terriers 
as  evidence  of  the  highest  order,  Mytton  v.  Harris  (fi  Pr.  19):  the  House  of  Lords 
viewed  them  in  that  light,  and  the  weight  to  be  attached  to  them  was  not  at  all  shaken 
by  the  conclusion  to  which  they  had  come.  In  this  case  there  were  no  less  than  nine 
terriers,  all  uniform  in  their  statement,  that  the  modus  was  applicable  only  to  the 
crofts,  and  none  of  them  saying  any  thing  of  the  modus  covering  the  whole  township. 
Their  authority  was  greatly  enhanced  by  the  circumstance  of  their  being  signed  by  a 
considerable  number  of  the  parishioners  who  were  not  compellable  to  do  so,  at  various 
intervals,  from  1727  to  1809 — voluntarily  testifying  against  themselves  by  a  very 
solemn  and  deliberate  act.  The  last  one  shewed  that,  at  least,  the  individuals  who 
signed  it  were  very  far  from  unmindful  of  their  own  interests.  They  comprehended 
eleven  of  the  principal  landholders,  and  one  of  the  present  plaintiffs  :  and  in  the  absence 
of  the  vicar,  the  farmers,  for  the  first  time,  attempted  to  introduce  a  new  modus,  not 
mentioned  in  any  former  terrier,  which  was  afterwards  set  aside. (*)^ 

The  whole  set-oft"  against  this  evidence  consisted  of  the  parol  testimony,  and  the 
receipts.  The  credit  of  some  of  the  witnesses  was  greatly  impaired  by  having  affixed 
their  names  to  the  last  terrier.  The  declarations  of  deceased  parishioners,  not  being 
supported  by  material  documentary  evidence,  ought  not  to  weigh  much,  because  thej' 
knew  that  their  own  interests  might  at  some  time  be  affected  by  them.  The  utmost 
extent  of  the  parol  evidence  was,  that  money  payments  had  been  collected  lor  hay  in 
Sharlston,  [228]  during  a  short  period  of  time,  together  with  other  spurious  moduses 

(*)i  But  it  is  translated  "  close."  {*f  See  post  p.  243,  244. 
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which  had  been  since  over-raled  in  this  Court.  The  receipts  fall  in  with  the  hypothesis 
of  a  limited  modus :  therefore  there  was  no  evidence  sufficient  to  impugn  the  force  of 
so  many  concurring  public  documents.  That  must  have  been  the  impression  of  the 
learned  judge  before  whom  the  cause  was  tried.  In  a  Court  of  law  it  was  the  general 
practice,  to  send  the  case  down  to  a  second  trial,  where  the  judge  has  intimated  his 
dissatisfaction  with  the  verdict.  [The  Lord  Chief  Baron  observed  that  it  had  happened 
to  him  to  know  that  the  practice  was  not  universal.]  Where  the  question  had  been 
one  of  fact  for  the  jury,  that  was  understood  to  be  a  matter  of  course,  Britjht  v.  Eijnon 
(1  Bur.  390),  Ski'k's  cage  (Style,  138),  Berks  v.  3Iason  (Sayer's  Rep.  264).  If  that  was 
the  rule  at  common  law,  where  the  jury  were  by  law  the  judges  of  the  fact,  much  more 
ought  it  to  be  so  in  a  Court  of  equity,  which  directed  the  issue  merely  to  infoi'm  its 
own  conscience.  There  was  no  delegation  of  authority  to  the  jury,  their  office  was 
an  inquiry  simplj'  ;  and  if  the  result  of  that  was  not  satisfactory  to  the  Court,  its 
duty  and  its  habit  was  to  award  a  new  trial.  In  the  case  of  O'Covnoi-  v.  Couk  (8  Ves. 
535),  Lord  Eldon  said,  (although  that  does  not  appear  in  the  published  report,)  that, 
as  he  directed  an  issue  for  a  guide  to  his  own  conscience,  if  he  were  not  satisfied  that 
the  jury  had  come  to  a  correct  conclusion,  he  would  not  be  bound  by  it,  but  would 
send  the  case  back  to  be  tried  forty  times.  It  was  difficult  for  the  conscience  of  this 
Court  to  approve  of  a  finding,  of  which  the  learned  judge  who  presided,  and  who  was 
most  competent  to  form  an  opinion  on  the  whole  of  the  ease,  from  personally  observing 
the  conduct,  and  demeanour  of  the  witnesses,  and  of  the  jury,  had  formally  declared 
his  disapprobation.  On  the  grounds  stated,  the  Court  ought  to  grant  an  opportunity 
for  further  inquiry. 

[229]  Alexander,  C.  B.     My  opinion  is,  that  there  is  no  ground  to  disturb  this 
verdict.     It  appears  to  me  that  the  jury  have  drawn  a  right  conclusion  from  the 
evidence  that  was  before  them.     I  think  it  is  the  conclusion  I  should  have  drawn,  if 
I  had  been  one  of  themselves.     I  do  not  undertake  to  say,  whether,  if  the  opinion  of 
the  learned  judge  had  been  strongly  marked,  and  this  had  been  a  legal  question  only, 
that  might  or  might  not  have  been  a  reason  for  sending  it  back.     But,  as  this  is  an 
issue  of  fact,  directed  by  this  Court,  in  which  what  I  have  to  consider  is,  whether 
the  verdict  is  or  is  not  satisfactory  to  me : — and  more  especially,  as  the  judge  has  not 
expressed  himself  in  that  strong  language  which  would  warrant  a  belief  that  he  was 
extremely  dissatisfied  with  the  verdict ;  his  opinion,  as  stated  on  his  notes,  containing 
in  efl'ect  only  a  negative  pregnant  on  the  subject, — it  does  not  appear  to  me  that  I 
should  agree  to  send  the  question  to  be  tried  by  anothei-  jury.     In  the  first  place, 
I  take  it  to  be  a  fact  clearly  proved  by  all  the  evidence  in  the  cause,  except  one  piece, 
which  I  entirely  reject,  namely,  the  terrier  of  1693,  —  that  no  tithe  in  kind  has  erer 
been  paid   for  hay  within  this  township,  and  that  the  vicar  has  received  nothing  out 
of  it  in   respect  of  hay  tithe,  but  a  money  payment  of  5s.     Whatever  may  be  the 
foundation  of  that  payment,  the  whole  evidence  in  this  cause,  of  every  description — 
parol  testimony,  receipts,  and  terriers,  with  the  exception  of  the  one  I  have  pointed 
out,  all  establish  the  fact,  that  as  far  back  as  there  is  any  trace  of  the  practice  in  the 
township,  no  tithe  has  been  paid  in  respect  of  hay  in  any  part  of  it,  and  that  the 
whole  emolument  which  the  vicar  has  received  on  that  account  has  been  this  5s.    Now 
taking  that  as  a  fact  established,  I  am  to  consider  how  far  its  effect  is  to  be  argued 
away  by  that  evidence  which  is  relied  on,  on  the  part  of  the  vicar.     On  the  import- 
ance of  these  terriers  much  has  been  pressed  on  us,  and  certainly  I  am  free  to  admit 
that  I  consider  them  as  most  important  evidence.     It  has  been  urged  also,  [230]  that 
in  this  very  case  these  very  teiriers  have  over-ruled  moduses  as  strongly  proved  as 
this  modus,  so  far  as  the  parol  evidence  goes,  and  I  take  the  fact  to  be  so.     So  far 
the  House  of  Lords  acted  on  them  :  the  late  Chief  Baron  acted  on  them  before  to 
a  greater  extent.     But  the   House  of  Lords,  in  this  particular  case,  thought  fit  to 
direct  an  issue  to  be  tried.    Their  lordships  must  therefore  have  been  of  opinion,  that 
the  terriers  afforded  a  different  species  of,  or  more  powerful,  evidence  against  the 
other  moduses,   than   it  did  against   the  modus   which   is   now   in   cjuestion.      That 
appears  to  be  a  neces.sary  consequence  of  the  order  which   they  pronounced,  and  I 
think  it  was  upon  the  particular  phraseology  of  these  terriers,  with  reference  to  this 
particular  modus,  that  their  decree  proceeded;  for  if  they  had  been  clearly  of  opinion 
with  the  argument  on  the  part  of  the  vicar,  they  would  have  directed  no  issue,  but 
would  have  over-ruled  this  modus  as  they  did  the  others.    The  terriers,  as  I  understood 
them,  were  clearly  and   distinctly  against  the  other  moduses.     Here   there  is   an 
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equivocal  plirase,  and  equivocal  language,  which  introduced  the  doubt  in  their  lord- 
ships' mind,  and  it  was  for  the  purpose  of  having  the  opinion  of  a  jury  on  the  subject 
of  that  doubt,  and  to  ascertain,  through  that  medium,  the  fair  construction  of  the 
description  of  this  modus  in  the  terriers,  that,  in  my  judgment,  they  must  have 
directed  the  issue.  Now  having  laid  this  foundation  for  my  opinion,  I  have  to  state, 
that  I  put  the  surveys,  as  well  as  the  terrier  of  1693,  entirely  out  of  the  case.  They 
ought  to  have,  either  before  the  jury  or  before  us,  very  little  weight  assigned  to  them. 
It  is  certainly  very  true,  that  if  the  Ecclesiastical  Survey  had  been  an  instrument 
much  to  be  relied  on,  on  such  a  subject  as  this,  it  would  have  afforded  very  strong 
evidence,  not  against  this  modus — not  on  the  question  that  has  been  at  present 
debated,  but  against  any  modus  whatever  in  the  parish  for  hay.  Because,  when  it 
says,  that  the  tithe  hay  of  the  whole  parish  amounted  to  the  value  of  only  3s., 
[231]  that  not  only  is  inconsistent  with  a  modus  of  8d.  an  acre  for  hay  on  the  other 
part  of  the  parish,  (for  that  I  apprehend  would  have  amounted  to  more  than  3s.), 
but  it  is  still  more  clearly  inconsistent  with  the  idea,  that  a  sum  of  5s.  was  imme- 
morially  received  foi'  tithe  hay,  either  off  the  crofts,  or  off  the  whole  lands  in  this 
township  It  is  equally  inconsistent  with  either  of  these  hypotheses,  and  would  go  to 
destroy,  not  only  all  the  weight  due  to  the  terriers,  supposing  them  to  describe 
only  the  tithe  of  the  crofts,  but  their  effect  in  every  way.  It  is  totally  inconsistent 
with  them.  I  therefore  am  Ijound  by  all  the  other  evidence  in  this  cause  to  consider 
that  survey  as  furnishing  an  incorrect  description,  and  putting  an  incorrect  value  on 
the  tithe  hay  for  this  place.  I  think  it  amounts  to  demonstration.  With  respect  to 
the  Parliamentary  Survey,  whatever  its  accuracy  and  importance  may  be,  certainly 
moduses  are  established  every  day  without  being  mentioned  in  it,  and  nothing  can 
be  observed  on  it  in  this  instance  except  its  silence.  For  these  reasons  I  put  both 
of  the  surveys  out  of  consideration,  ;ind  then  the  case  comes  to  what  it  has  been 
considered  by  the  counsel,  who  have  agreed  that  it  is  a  question  on  the  terriers.  I 
admit,  that  if  there  appeared,  from  any  authentic  insti'ument,  clear  evidence  that  at 
a  period  subsequent  to  the  time  of  legal  memor}',  tithe  had  been  actually  paid  in 
kind, — that  would  destroy  the  modus, — and  if  the  terriers  had  the  same  effect  on 
this  question,  as  they  had  had  on  that  respecting  the  other  moduses,  they  would,  in 
my  judgment,  have  over-ruled  this  modus,  and  then  I  should  certainly  have  been  for 
sending  it  back  to  another  trial.  The  question  is,  what  is  the  true  construction  to  be 
put  on  these  instruments?  The  language  of  the  terrier  of  1727  (that  of  1716  was 
not  in  evidence  at  the  trial)  is  this  :  "  in  Sharlston,  only  5s.  for  all  the  hay  in  their 
crofts,  and  nothing  paid  for  all  other  hay,  except  herbage."  Now  one  main  foundation 
of  my  opinion  is,  that  this  and  the  subsequent  instruments  would,  [232]  of  themselves, 
establish  that  most  important  fact  in  this  case,  that  at  no  time  as  far  back  as  evidence 
of  usage  could  be  carried,  was  any  tithe  hay  rendered  for  this  township,  or  any 
thing  else  except  the  sum  of  5s.  AVhatever  the  reasoning  may  be  upon  it,  whatever 
inferences  may  be  drawn  from  it,  the  fact  is  clearly  established  by  these  instruments 
alone,  which  are  in  that  respect  entirely  consistent  with  all  the  other  evidence  in  the 
case,  except  the  terrier  of  1693.  That  circumstance  ought  to  have  infinitely  greater 
weight  with  the  jury,  than  any  reasoning  upon  the  moduses  by  the  persons  who 
framed  the  terriers.  All  the  other  terriers  go  on  in  the  same  language.  But  the  last 
six,  commencing  with  that  of  1764,  state  that  the  foundation  of  the  moduses  is  not 
known,  and  refer  to  a  memorandum  in  the  book  which  contains  the  terrier  of  1693, 
importing  that  a  former  vicar  had,  in  1687,  taken  some  hay  in  kind  from  the  township 
of  Warm  field,  adding  however  the  effect  of  it  was  entirel}'  destroj'ed  by  a  decree  in 
the  Exchequer.  It  is  certainly  true,  as  Mr.  Parke  has  argued,  that  all  those  receipts 
are  perfectly  reconcileable  with  either  of  the  suppositions  respecting  the  extent  of  the 
modus  ;  and  I  should  have  felt  the  force  of  that  argument  if  I  had  not  been  aware  at 
the  same  time  that  it  was  an  argument  against  the  fact.  If  any  tithe  hay  had  been 
rendered  for  any  land  in  the  township,  then  it  would  be  in  place  :  but  except  that 
deduced  from  the  construction  of  the  terriers,  of  which  it  was  the  intention  of  the 
House  of  Lords  to  refer  the  decision  to  the  jury,  there  is  no  evidence  in  the  whole 
case  to  such  an  effect.  And  then  the  question  is,  whether  I  am  to  take  it  for  granted 
the  money  payment  was  for  the  crofts  only,  merely  because  that  is  consistent  with  the 
language  of  the  receipts.  I  think  I  ought  not  to  do  so.  I  think  it  was  the  intention 
of  the  House  of  Lords  to  refer  the  question  on  the  construction  of  the  tenders  to  the 
jury  ;  and  in  my  judgment  they  have  drawn  a  right  conclusion,  more  par-[233]-ticularly 
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from  two  circumstances.  In  the  first  place,  nobody  knows,  or  can  tell,  at  this  day, 
what  these  crofts  are.  They  must  have  been  the  crofts  existing  at  the  time  of 
memory,  but  the  recollection  of  them  is  lost,  which  shews  that  in  point  of  practice  the 
payments  were  not  considered  to  be  in  respect  of  them.  Another  very  material  fact 
is,  that  as  long  as  any  thing  is  known,  the  fractional  parts  of  this  5s.  have  been 
collected  off  the  whole  lands  of  this  township,  without  distinction.  Some  persons 
paid  a  half-penny,  some  three-pence,  when  they  had  no  haj',  and  no  crofts.  Every 
farmer  paid  his  contribution  in  proportion  to  the  land  he  occupied.  Here,  then,  is 
the  fact  of  the  usage  contradicting  that  construction  which  has  been  put  on  the 
terriers,  and  it  was  for  the  jury  to  determine  which  was  to  preponderate.  Terriers 
are  documents  to  be  construed  and  explained  by  the  usage  respecting  the  subject- 
matter  to  which  they  refer ;  and  I  do  not  think  the  jury  acted  improperly  in  strain- 
ing their  language  in  some  measure,  in  order  to  reconcile  them  with  an  usage,  stated 
by  themselves,  proved  for  a  century,  and  to  be  inferred  for  ages  more.  They  might 
have  considered  the  reference  to  the  crofts  as  an  inaccuiacy  of  expression  only  ;  and 
have  construed  the  terriers  as  if  they  had  stated,  that  the  vicar  had  received  5s.  for 
the  tithe  hay  of  the  crofts,  and  all  the  other  lands  in  the  township.  They  have,  I 
conceive,  taken  this  or  some  analogous  view  of  these  instruments.  I  do  not  feel  the 
observations  made  on  the  parties  or  witnesses  who  signed  the  last  terrier.  Those 
persons  knew  that  the  phrase  in  question  was  copied  from  the  old  terrier,  and 
supposed  that  as  it  had  not  aflected  the  usage  in  the  time  past,  so  it  would  not  affect 
it  in  that  to  come.  The  former  vicars  must  have  had  the  same  impression.  If  they 
had  supposed  that  the  terriers  admitted  their  right  to  the  tithe  hay,  they  would 
immediately  have  demanded  it,  for  it  was  an  important  claim.  The  jury  construed 
the  terriers  in  the  same  man-[234]-ner  as  the  vicars  a!id  parishioners  themselves  did 
for  a  century  ;  and  I  see  no  reason  to  be  dissatisfied  with  their  verdict. 

Gkah.am,  B.  The  plaintiff's  evidence  in  this  case  seems  to  me  to  admit  of  very 
little  doubt  or  discussion  with  respect  to  its  being  genuine  and  authentic.  First,  with 
regard  to  the  parol  evidence,  some  arguments  have  been  used  to  shew  that  the 
witnesses  vrere  not  deserving  of  credit,  because  they  spoke,  particularly  three  of  them, 
to  the  existence  of  moduses,  that  is  to  say,  of  pecuniary  payments,  as  long  as  they 
recollect,  applying  to  wool,  lambs,  and  so  forth,  which  had  been  over-ruled  by  the 
decision  of  this  Court  originally,  and  afterwards  by  the  House  of  Lords.  But  it 
seems  to  me  that  their  credit  is  not  in  the  slightest  degree  affected  on  that  ground, 
because  they  speak  only  to  the  fact.  But  the  Lords  were  of  opinion  that,  notwith- 
sfcindiug  that,  and  admitting  pecuniary  payments  to  have  been  made  for  a  very  long 
time,  yet  the  language  of  the  terrier  produced  before  them  being  express  and  unequi- 
vocal, that  all  wool  and  lambs,  and  so  forth,  paid  tithe  in  kind  ;  that  evidence  raised 
from  the  teniers  was  conclusive  to  shew  that  this  pecuniary  payment  had  arisen 
within  a  period  too  short  to  permit  the  establishment  of  it  as  a  modus.  Therefore 
the  witnesses  are  to  be  fully  credited  by  the  Court  so  far  as  they  speak  to  the  two 
important  facts,  as  it  appeals  to  me,  in  this  case,  namely,  that  from  the  remotest  time, 
and  we  are  privileged  to  say,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary — no  tithe  in  kind  of  hay  has  ever  been  paid  for  this  di.strict  or  township  of 
Sharlston,  and  that  a  pecuniary  payment  of  5s.,  in  lieu  thereof,  has  been  paid  as  long 
as  the  oldest  witness  can  remember,  and  according  to  the  reputation  which  he  received 
from  his  father,  who  died,  we  will  say,  generally,  a  very  old  man.  Therefore  [235] 
we  set  out  in  our  consideration  of  this  evidence  with  this  clear  position,  that  from  the 
earliest  time  this  district  has  never  paid  tithe  of  hay  in  kind  ;  and  ihat  this  payment 
has  been  constantly  made  for  it.  Beyond  all  doubt  that  will  influence  a  Court  very 
much  before  setting  aside  a  payment  of  that  sort,  and  a  privilege  of  the  land  which  it 
has  enjoyed  for  so  long.  And  in  every  case  of  this  kind,  it  becomes  necessary  to 
prove,  that  these  ancient  payments,  or  exemptions  have  not  existed  fiom  all  time,  by 
very  clear  and  distinct  evidence.  It  is  said,  on  the  present  occasion,  that  the  terriers 
are  conclusive  to  shew  that  in  point  of  fact  this  payment  has  not  been  made  for  the 
whole  district,  but  only  for  a  part  of  it.  If  taken  literally,  they  do  go  to  prove  that 
the  payment  of  os.  a  year  was  only  in  respect  of  the  crofts.  If  the  grammatical  con- 
struction of  these  terriers  was  to  weigh  with  the  Court,  as  conclusive  on  that  usage, 
there  would  have  been  an  end  of  the  question,  and  there  woukl  have  been  no  doubt 
and  dispute  in  the  House  of  Lords.  But  I  take  it  to  be  perfectly  clear,  that  when 
the  House  of  Lords  thought  proper  to  direct  an  issue,  they  must  have  entertained 
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some  doubt  on  the  question,  whether  the  paj^ment  was  partial  or  general.  And  in 
granting  an  issue,  it  must  have  been  intended  that  a  jury  should  enquire,  by  parol 
evidence,  how  that  matter  had  been  understood  from  the  earliest  time.  It  is  con- 
tended now,  that  the  jury  were  concluded  by  the  production  of  the  terriers,  and  that 
the  verdict  should  ha\e  confined  the  payment  to  the  crofts  alone  ;  but  it  appears  to 
me  impossible  that  that  could  have  been  the  fact.  The  only  definition  I  have  heard 
of  the  term  crofts,  on  the  present  occasion,  represents  it  as  a  small  piece  of  land 
annexed  to  the  homestead.  In  the  common,  and  general  acceptation,  it  is  a  very 
small  piece  of  land,  and  consequently  a  modus  of  5s.  for  the  crofts  would  have  struck 
any  body  as  gross,  on  the  face  of  it,  for  it  is  not  possible  that  the  value  of  the  tithe  of 
the  crofts  could  have  [236]  amounted  to  such  a  sum,  in  time  beyond  the  memory  of 
man.  If  such  had  been  the  understanding  concerning  the  payment,  the  modus  would 
unquestionably  have  been  objected  to  long  before  for  rankness.  But,  admitting  that 
argument  not  to  be  conclusive,  if  the  vicar  and  the  parishioners  had  perfectly  undei' 
.stood,  that  the  payment  was  applicable  to  the  crofts  only,  how  is  it  to  be  accounted 
for,  that  in  all  time  the  vicar  has  never  made  any  demand  for  the  tithe  of  the  other 
land  of  the  township  specificallj',  which  he  never  has  ?  The  parishioners  are  pressed 
with  having  signed  the  terriers,  which,  it  is  said,  bear  testimony  against  themselves. 
But  that,  in  my  judgment,  does  not  conclude  them  in  the  smallest  degree.  They 
were  content  to  sign  the  terriers,  year  after  year,  in  the  .same  language,  simply  from 
an  impression,  that  things  were  to  continue  on  the  old  footing,  and  that  they  were 
not  to  be  molested  by  any  demand  of  the  vicar,  ulterior  to  the  .5s.  The  vicar  signs 
the  receipts  with  language  equally  equivocal,  for  it  is  as  applicable  to  a  modus  for  the 
whole  township,  as  for  the  crofts.  Accordingly,  matters  went  on,  on  both  sides,  as 
they  had  done  before.  This  being  the  case,  it  sti'ikes  me,  tha*  the  clear  usage,  from 
the  earliest  time,  goes  to  explain  what  on  the  face  of  it  is  not  equally  clear,  and 
certain.  Such  being  the  inclination  of  mv  mind,  I  do  not  feel  myself  so  much  pressed 
by  that  weight,  which  is  aflected  to  be  given  to  the  opinion  of  the  learned  judge,  who 
tried  the  cause.  The  learned  judge  has  not  pronounced  his  opinion  on  the  verdict  with 
precision,  and  I  cannot  help  thinking,  that  the  force  of  so  much  as  he  has  said,  may  be 
taken  off  in  a  great  measure,  by  what  passed  in  the  House  of  Lords.  The  House  of 
Lords  saw  precisely  the  same  documents  on  which  the  learned  judge's  opinion  was 
formed,  and  I  cannot  give  him  credit  for  a  greater  insight  into  the  subject  of  con- 
sideration, fiom  having  tried  the  cause,  unless  there  is  reason  to  believe,  that  the 
parol  evidence  was  of  an  inferior  nature,  and  less  worthy  of  credit,  than  the  [237] 
depositions  which  were  before  the  other  tribunal.  But  the  credit  of  the  witnesses  is 
not  impeached  ;  and  then  all  the  superior  knowledge  which  can  be  ascribed  to  my 
brother  Bayley  is,  that  he  heard  them  speak  to  facts  which  nobody  has  been  able  to 
question  ;  the  exemption  of  the  township,  and  the  constant,  and  immemorial  pecuniary 
payments  by  all  the  occupiers.-  The  office  assigned  to  the  jury  was  to  explain  what 
the  modus  stated  in  the  terriers  did  apply  to,  by  the  contemporary  usage  and  under- 
standing of  the  place  ;  and  the  result  of  their  inquiry  into  the  usage  being  what  I 
have  mentioned,  my  impres.sion  is  that  they  have  drawn  a  right  conclusion,  and  there- 
fore that  thei'e  ought  to  be  no  new  trial. 

Garrow,  B.,  declined  giving  any  opinion,  in  consequence  of  having  been  absent 
from  part  of  the  discussion  of  the  case,  yesterday. (*) 

HuLLOCK,  B.  If  my  opinion  were  at  all  necessary  to  the  decision  of  this  question, 
or,  if  it  could  have  any  effect  upon  the  judgment  of  the  Court,  I  should  require  time 
before  I  pronounced  it :  for  the  arguments  which  have  been  urged,  and  the  documents 
which  have  been  commented  upon,  would  require  more  time  for  their  due  consideration 
than  I  can  possibly  give  to  them  at  present.  But  as  it  is  now  quite  immaterial  what 
my  opinion  may  be,  I  merely  think  it  right  to  state  the  grounds  why  my  mind  has 
arrived  at  a  different  opinion  from  that  of  my  learned  brothers,  who  have  preceded 
me.  With  respect  to  what  has  been  stated,  that  because  this  verdict  is  contrary  to 
the  opinion  of  the  learned  judge  who  tried  the  cause,  we  therefore  should  send  it 
down  to  a  second  trial,  I  do  not  accede  to  [238]  that  doctrine  to  the  extent  in  which 

(*)  His  lordship  was  present  during  the  reading  of  the  report,  but  retired 
immediately  after,  to  preside  at  nisi  prius  for  the  Lord  Chief  Baron,  and  did  not 
return  till  after  the  argument  for  the  defendant  had  been  for  some  time  proceeded 
on,  the  remainder  of  which  he  heard. 
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it  is  laid  down.  I  do  not  know,  that  it  is  laid  down  as  a  general  rule,  that  the  Court 
ought  to  direct  a  new  trial  in  every  case  where  the  judge  is  not  satisfied  with  the 
verdict.  But  I  have  always  understood,  in  the  course  of  my  limited  experience,  that 
where  the  judge,  who  has  tried  a  cause,  has  suggested  a  doubt  as  to  the  propriety  of 
the  verdict, — unless  circumstances  should  have  occurred  in  the  meantime,  to  warrant 
the  Court  in  intending  that  he  would  have  come  to  a  different  conclusion,  if  he  had 
been  conusant  of  those  circumstances,  before  he  entertained  his  doubt, — it  has  been  the 
practice,  in  justice  towards,  and  in  deference  to,  the  opinion  of  the  learned  judge,  to 
send  the  matter  to  a  second  trial.  Because  on  whatever  circumstance  such  doubt  is 
founded,  whether  on  documentary,  or  parol  evidence,  or  on  both, — every  one  knows, 
that  the  judge  who  has  tried  the  cause,  is  by  much  the  most  competent  person  to 
form  an  accurate  estimate  of  the  whole  evidence  given,  and  the  weight  due  to  it.  He 
has  observed  the  manner  in  which  it  has  been  given,  and  the  conduct  and  demeanour 
of  the  different  witnesses.  The  judge  who  tries  the  cause  has  also  an  opportunity  of 
seeing  the  conduct  and  deportment  of  the  jury,  which,  of  itself,  is  a  circumstance  of 
no  mean  importance.  This  strikes  me,  therefore,  as  a  ground,  which,  if  I  had  nrt 
arrived  at  the  conclusion  to  which  I  confess  my  mind  has  arrived,  would  have  induced 
me  to  pause  before  concluding,  that  this  case  ought  not  to  be  sent  to  a  second  trial ; 
and  the  more  especially  as  the  late  L.  C.  Baron  Kichards,  before  any  trial  at  law,  came 
to  the  same  conclusion  to  which  the  learned  judge  who  tried  the  cause  has  come.  A 
Court  of  equity  has  that  power  in  itself.  It  may  decide  a  question  of  this  kind  with- 
out an  issue,  if  it  is  satisfied  with  the  evidence,  documentary,  or  parol.  In  this  case 
the  question  was  so  decided  by  that  learned  judge,  and  therefore  there  is  the  opinion 
of  that  learned  judge  deciding  on  the  same  testi-[239]-mony,  given  by  the  same 
persons,  and  the  same  documents,  as  those  which  were  before  the  jury  ;  and  his  mind 
upon  that  evidence  deduced  the  conclusion  which,  I  confess,  my  mind  has  also  drawn. 
Then,  do  not  the  concurring  opinions  of  two  learned  judges  shew,  that  at  least  it  is 
not  so  clear  a  rase  as  has  been  supposed,  but  that  some  difliculties  upon  it  may  still  be 
entertained  by  judicial  minds  brought  to  bear  upon  the  subject  judicially  ?  I  cannot 
help  calling  in  aid  the  two  opinions  to  which  I  have  adverted,  in  support  of  the  con- 
clusion which,  as  at  present  advised,  I  have  myself  formed.  There  is  another  question 
which  I  beg  leave  to  mention  before  I  go  into  the  evidence.  I  confess  I  do  not  think 
that  this  issue  has  been  sustained  by  the  proof  which  has  been  given  at  the  trial.  The 
issue  directed  was,  whether  for  time  immemorial  there  has  been  payable  to  the  vicar 
a  modus  of  5s.  in  lieu  of  all  tithe  hay  in  the  town  of  Sharlston,  by  every  occupier  of 
lands  within  the  said  town  producing  hay,  and  so  forth.  It  is  alleged  that  this  has 
been  made  out  by  evidence  of  payments  of  the  sum  in  question,  collected  by  contribu- 
tions, not  only  from  the  growers  of  hay,  but  from  all  occupiers  in  the  town.  I  speak 
with  doubt  upon  the  subject,  but  it  appears  to  me  that  this  evidence  did  not  sustain 
the  issue.  We  are  told  this  case  is  sustained  by  the  parol  evidence,  and  by  the 
receipts,  on  the  one  .side ;  and  it  has  been  said  by  the  first  learned  counsel  who  was 
heard  against  the  rule,  that  there  is  no  evidence  in  opposition  to  the  parol  evidence. 
Let  us  see  what  the  evidence  is  composed  of,  and  how  it  stands  by  itself.  In  the  first 
place,  the  witnesses  say,  that  5s.  was  all  along  paid  for  the  whole  tithe  hay.  It  is 
said,  and  may  be  admitted,  that  the  payments  were  uniform,  which  proves  little,  or 
nothing,  and  one  of  the  learned  counsel  says,  that  the  parol  evidence  goes  back  130 
years.  What  is  the  effect  of  that  ?  Here  is  a  man  of  about  70  years  of  age,  who  says 
his  father,  who  died  20  years  ago,  once  told  him  so  and  [240]  so  ;  I  cannot  understand 
the  principle  upon  which  the  admissibility  of  such  evidence  is  to  depend  ;  the  time 
has,  however,  gone  by  for  disputing  its  admissibility  in  this  case.  With  regard  to 
evidence  of  reputation,  every  one  knows,  that  it  is  the  most  slender  that  can  be 
offered  ;  it  is  not  evidence,  unless  you  first  lay  a  foundation  of  positive,  palpable  facts. 
The  facts  upon  which  this  evidence  of  reputation  rests  are,  that  the  witnesses  paid  in 
money  for  such  lands  for  such  a  length  of  time,  one  person  six,  another  24,  and  in  one 
instance  near  30  years.  What  is  the  next  evidence  in  support  of  the  modus  ?  Four 
receipts  are  put  in.  Ex  concessis  these  receipts  are  equally  consistent  with  either 
view  of  the  ca.se ;  and  are  we  to  be  told  that  they  are  evidence  to  shew  a  modus, 
because  they  are  applicable  to  that  fact,  and  to  another  completely  opposite  ?  The 
clergyman  who  demands  tithes,  stands  upon  his  right,  and  the  individuals  who  resist 
his  demand,  must  defend  themselves  by  distinct,  clear,  and  specific  evidence,  applic- 
able to  the  particular  species  of  payment.     The  evidence  is  required  to  be  secundum 
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subjectam  niateriani.  The  first  receipt  is  dated  in  1772,  (the  learned  judge  read  it), 
from  that  there  is  a  hiatus  till  the  year  1797, — then  there  are  receipts  of  179!:>,  and  1807. 
It  is  preposterous  to  think  that  these  last  are  any  evidence  in  the  cause.  There  are  no 
other  receipts,  or  if  there  are,  they  are  not  produced.  It  is  material  quacunque  via  data. 
Therefore  the  plaintiffs'  case  rests  almost  entirely  on  the  evidence  of  the  witnesses,  with 
regard  to  the  non-payment  in  kind.  I  do  not,  for  the  reasons  which  have  been  given  in 
the  course  of  the  argument,  and  for  reasons  which  have  been  long  given,  place  any  great 
reliance  upon  the  language  of  the  Ecclesiastical  and  Parliamentary  Surveys.  Too  little 
weight,  perhaps,  has  been  given  to  the  document  of  1693.  It  was  received  in  evidence. 
It  would  shew,  so  far  as  it  can  be  depended  on,  that  there  was  no  such  pay-[241]-ment 
as  this  5s.  which  is  contended  to  be  immemorial,  existing  at  that  particular  time  in 
this  township.  The  first  terrier  given  in  evidence  is  that  of  1727.  That  is  the  first 
terrier  which  mentions  this  modus,  with  the  exception  of  another  of  1716,  framed  in 
such  ambiguous  terms,  as  not  to  warrant  either  party  in  putting  it  in  evidence,  for 
had  it  been  otherwise,  doubtless  it  would  have  been  produced  at  the  place  of  trial. 
I  certainly  may  have  been  under  a  mistake,  but  it  has  always  appeared  to  me,  that 
terriers  were  documents  of  the  highest  importance.  I  do  not  mean  to  say,  that 
because  their  evidence  is  important,  it  ought  therefore  to  be  conclusive  ;  and  when 
that  is  attributed  to  the  late  Lord  Chief  Baron,  I  think  there  must  be  some  mistake, 
either  in  taking  down  what  he  said,  or  in  some  other  wav.  But  comparing  the 
documents  with  the  parol  evidence,  I  consider  the  former  ought  so  far  to  pre- 
ponderate, that  I  feel  myself  bound  to  say,  he  was  warranted  in  the  conclusion  to 
which  he  came,  that  this  was  not  a  legitimate  modus.  Upon  what  ground  is  it  that 
terriers  ai'e  admitted  in  evidence  1  It  is,  that  they  are  declarations  under  the  hands  of 
individuals,  who  are  entrusted  hy  law  with  the  interests  of  the  church,  and  the  clergy, 
and  required  by  law  to  prepare  these  instruments.  For  the  canons  of  the  church 
require  them  to  be  deliveied  into  the  spiritual  court,  the  proper  repository,  signed  by 
the  clergyman,  the  principal  inhabitants,  and  the  officers  of  the  parish  (see  F'hillipps' 
E\id.  1,  418,  419,  5th  edit.).  They  are  made  for  the  purpose  of  ascertaining  the 
liabilities  of  the  parish,  on  the  one  hand,  and  the  rights  of  the  clergyman,  on  the  other. 
And  therefore,  when  I  find  that  from  1727  downwards,  there  has  been  one  uniform 
admission  of  the  liability,  on  the  one  side,  and  of  the  right  on  the  other,  and  that  that 
does  not  comprehend  the  claim  in  question,  I  cannot  extend  the  admission  beyond 
the  effect  of  the  legitimate  evidence  in  the  cause.  What  is  the  lan-[242]-guage  of 
the  terrier  of  1727?  It  says,  "the  tithe  of  hay,  or  a  modus  of  8d.  per  acre,  for  all 
hay  within  the  townships  of  Warmfield-cum-Heath  and  Kirkthorp"  (that  is,  a  modus 
per  acre,  not  of  specified  lands,  but  pervading  the  whole  township).  "But,  in 
Sharlston,"  (clearly  beginning  some  different  liability),  "only  5s.  for  all  the  hay  in 
their  crofts."  This  branch  of  the  clause  would  be  nugatory,  if  all  the  land  in  the  town- 
ship was  covered  by  the  modus.  If  that  were  the  fact,  it  would  have  said,  "  for  all 
the  hay  within  the  township;"  but  it  goes  on,  and  says,  "and  nothing  paid  for  all 
other  hay,  except  herbage."  According  to  the  plain  grammatical  sense  of  these  words, 
it  follows  that  there  must  have  been  other  hay  in  the  township,  besides  what  was 
in  the  crofts.  We  have  been  told,  that  "  ciofts  "  must  mean  all  the  closes  in  the 
township  ;  and  that  all  the  hay  grown  must  have  been  in  crofts, — and  no  gentleman 
has  attempted  to  grapple  with  the  construction  of  this  Language  in  every  one  of  the 
terriers,  except  in  that  way.  But  if  we  understand  this  language  grammatically, 
according  to  the  construction  it  would  receive,  if  used  in  any  other  place,  (and  I 
apprehend,  it  ought  to  be  so  construed),  it  seems  impossible  to  read  it,  without 
thinking,  that  the  individuals,  by  whom  the  terriers  were  framed  and  signed, 
supposed  that  the  crofts  were  closes,  or  grounds,  contradistinguished  from  the  other 
closes  of  the  town, — and  that  the  hay  produced  in  the  crofts  was  other  hay,  than  that 
grown  in  the  other  parts  of  the  town.  What  then  is  the  effect  of  that  1  It  must 
either  amount  to  a  claim  de  non  decimando,  which  would  be  good  for  nothing ;  or  it 
does  not  amount  to  a  modus  for  the  rest  of  the  lands,  which  would  be  equally 
unavailing  as  a  defence.  As  to  non-payment  of  a  tithe,  if  that  were  to  be  an  answer 
to  the  clergyman's  claim  in  this,  it  would  he  so  in  all  cases.  It  is  well  known  that 
there  are  cases,  where  either  from  negligence  in  attending  to  their  interests,  or  from 
some  other  cause,  clergymen  connive  during  certain,  and  even  long  intervals,  at 
ambiguous  [243]  moduses  set  up  as  this  is.  The  description  of  this  modus  cannot 
confer,  because  it  expressly  negatives,  a  right  to  cover  the  hay,  or  herbage  of  the  places 
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beyond  the  crofts.  It  is  quite  clear  that  there  are  such  things  as  crofts,  distinct  from 
other  closes,  within  the  town  ;  because  in  one  part  of  this  identical  terrier  of  1727,  it 
is  stated  that  there  is  "a  dwelling-house  with  a  croft  adjoining  on  the  same." 
Independently  of  that,  it  is  in  evidence,  that  there  is  a  village,  hamlet,  or  vill  of 
Sharlston,  which  is  composed  of  a  number  of  small  houses  ;  and  in  the  northern  parts 
of  England,  it  is  well  known  that  every  house  has  what  is  called  a  "  croft."  In  anj' 
village  in  Yorkshire,  it  is  a  common  mode  of  expression  .to  say,  "  I  am  going  into  the 
croft,"  meaning  a  close  adjacent.  If  there  are  several  of  these  crofts,  that  may  satisfy 
the  terms  of  the  modus.  But  I  go  further ;  if  there  be  not  enough  for  that  purpose 
without  making  it  rank,  the  modus  is  then  gone.  We  are  not  called  upon  to  say,  that 
it  is  good  for  crofts  alone,  I  at  least  am  not  prepared  to  go  to  that  extent.  Because, 
if  any  weight  is  due  to  the  terrier  of  1693,  at  that  time  no  modus  whatever  existed; 
but  the\-  were  set  up  for  the  first  time  in  1727,  which,  it  will  be  admitted,  is  too 
recent  an  origin  to  have  any  force  in  the  investigation  of  a  question  of  this 
description. 

And  what  is  the  inference  to  be  drawn  from  the  conduct  and  language  of  the 
parties  themselves]  Is  a  person  to  sign  a  terrier,  and  afterwards  come  into  equity, 
and  say,  "  I  am  a  farmer  of  very  considerable  property  in  the  district.  It  is  true, 
I  signed  a  terrier  about  ten  years  ago,  in  which  I  set  up  a  claim  of  a  modus  not 
covering  all  land,  but  confined  to  crofts.  But  now  that  I  am  better  informed, 
I  understand  that  crofts,  in  the  county  of  York,  may  comprise  all  the  inclosures,  and 
fields  within  the  township,  and  therefore  I  adopt  that  extended  construction,  inas- 
much as  it  is  my  interest  to  do  so  !  "  Is  it  to  be  permitted  to  a  paity  signing  a  terrier, 
to  come  into  court  and  contradict  [244]  his  own  act!  I  have  always  understood,  that 
when  a  man  says  one  thing  this  day,  whether  he  is  upon  his  oath,  or  not,  and  contra- 
dicts it  to-morrow,  upon  his  oath,  that  goes  considerably  to  diminish  his  credit. 
What  then  shall  be  said  of  persons  who  contradict  on  oath,  their  own  so  solemn  act, 
as  the  formation  of  a  terrier? — made  too  at  a  time  when  the  vicarage  was  vacant,  and 
when  it  was  therefore  more  important  for  them  to  watch  over  their  own  interests.  It 
appears  indeed,  that  they  have  been  sufficiently  attentive  to  them,  because  they  have 
introduced  new  moduses  into  that  terrier,(*)i  in  the  year  1809.  The  form  of  this 
terrier,  and  the  circumstances  under  which  it  was  framed,  furnish  to  me  a  very  strong 
inference  that  it  was  not  signed  lightly,  or  without  due  consideration.  It  is  expanded 
to  four  or  five  times  the  length  of  any  of  the  preceding  ones.  A  claim  is  asserted  in 
it  which  was  never  heard  of  before.  It  bears  the  signature  of  eleven  of  the  principal 
parishioners,  exclusive  of  the  churchwardens ;  of  which  parishioners,  five  are  now,  or 
were  originallj-,  litigating  parties.  Must  it  not  then  be  considered  as  a  declaration  by 
themselves,  that  this  modus  was  confined  to  the  crofts,  and  did  not  comprehend  the 
hay  grown  in  other  places'! 

I  do  not  mean  to  say,  that  another  jury  might  not  arrive  at  the  same  conclusion 
as  the  jury  have  come  to  in  the  present  instance  ;  I  only  say,  that  I  am  not  satisfied 
with  the  verdict, — that  I  cannot  bring  my  mind  to  the  same  conclusion  which  the  jury 
have  done.  I  apprehend  that  the  object  of  an  issue,  is  to  inform  the  conscience  of  the 
court  which  directs  it,  and  that  the  verdict  should  be  so  right,  and  free  from  doubt, 
or  question,  that  it  may  safely  be  made  the  basis  of  a  decree  which  shall  bind  the 
rights  of  the  parties.  1  should  not  be  warranted  in  saying,  that  this  verdict  could  be 
made  a  satisfactory  foundation  for  a  decree  of  that  kind.  It  does  therefore  appear  to 
me,  as  at  pre-[245]-sent  advised, — taking  into  consideration  the  opinion  of  the  late 
Chief  Baron  on  the  construction  of  the  terriers, — the  opinion  certified  by  the  learned 
judge,  who  tried  the  cause, — and  above  all,  the  want,  in  my  judgment,  of  evidence 
with  respect  to  the  issue,  which  was  sent  to  be  tried, — that  this  case  ought  to  undergo 
another  investigation.  But,  as  the  majority  of  the  court  are  of  a  different  opinion, 
the  rule  must  be  discharged. 
Rule  discharged.  (*)^ 

(*)'  Viz. — "  Id.  for  each  fleece  of  wool,  3d.  for  each  lamb,  and  26.  for  each  milch 
cow."     These  were  over-ruled  by  the  decree  of  1818. 

(*)-  Martin  and  Simpkinson  applied  at  the  sittings  after  this  term,  at  Gray's  Inn 
Hall,  before  the  four  Barons,  that  the  rule  might  be  re-argued  for  the  purpose  of  having 
the  opinion  of  the  whole  court ;  on  the  grounds,  of  the  importance  of  the  case  generally, 
and  more  particularly  with  reference  to  costs, — that  the  suitors  had  a  right  to  ask 
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[246]  Harrison  t).  EiCHARDSON.  Exchequer  of  Pleas.  February  12, 1825.— Rules 
of  practice  may  be  departed  from  in  particular  cases,  when  the  observance  of 
them  would  not  answer  the  purpose  for  which  they  were  made,  but  would 
encourage  sham  pleading. — Where  the  defendant,  having  pleaded  a  sham  plea, 
demuired  to  the  plaintiii''s  replication,  merely  for  delay,  and  the  plaintiff  obtained 
a  rule  for  a  concilium,  for  the  last  day  of  term,  without  previously  giving  a  four- 
day  rule  to  bring  in  the -demurrer  books,  the  Court  refused  to  set  aside  the  rule 
for  the  concilium,  but  gave  judgment  for  the  plaintiff. 

This  was  an  action  on  a  bill  of  exchange.  The  defendant  pleaded  the  usual  sham 
plea  of  satisfaction  by  delivery  of  two  pipes  of  wine.  The  plaintiff  replied,  taking 
issue  on  the  plea.  The  defendant  demurred  to  the  plaintiff's  replication,  and  the 
plaintiff  joined  in  demurrer.  The  plaintiff  moved  for,  and  obtained  a  rule  for  a 
concilium  on  the  8th  instant,  having  delivered  copies  of  the  demurrer  book  to  the 
chief,  and  senior  puisne  Barons  previous  to  the  motion,  and  to  the  two  junior  Barons, 
subsequently,  on  diseo\ering  that  they  had  not  been  delivered  by  the  other  party. 
Another  rule  was  afterwards  granted,  on  the  application  of  the  defendant,  requiring 
the  plaintiff  to  shew  cause  why  the  former  rule  should  not  be  set  aside  for  irregularity. 
The  alleged  irregularity  was,  that  no  four-day  rule  had  been  entered  in  the  office,  and 
served  upon  the  defendant  to  biing  in  the  demurrer  books,  which,  according  to  the 
practice  of  the  Court,  was  necessary. 

Patteson  now  shewed  cause,  relying  on  Gent  v.  Vaiidermoolen,{*)  a  case  which  had 
been  determined  in  this  Court,  as  a  decision  in  point.     (See  13  Pr.  247.) 

for  the  opinion  of  all  the  judges, — and  that  in  the  event  of  a  new  argument  before 
the  full  court,  and  an  equal  division  of  opinion  in  the  Baron.=;,  the  Chancellor  of  the 
Exchequer  might  be  called  in  to  turn  the  scale.(*)  But  they  admitted,  they  were 
not  aware  of  any  piecedent  for  the  application,  and  did  not  mention  any  for  calling 
in  the  Chancellor  of  the  Exchequer. 

Garrow,  B.  The  inclination  of  my  mind  was  with  the  two  judges  who  decided 
against  the  defendant,  although  if  I  had  been  obliged  to  give  my  opinion,  I  should 
have  felt  myself  extremely  pre.ssed  by  that  delivered  by  my  brother  Hullock  :  and,  if 
I  had  come  to  that  opinion,  there  would  have  been  no  judgment,  because  the  court 
would  have  been  equally  divided.  But  the  decision  pronounced,  was  by  a  majority 
of  the  court  then  sitting.  With  respect  to  this  motion,  I  feel  great  difficulty  in  point 
of  precedent.  If  it  were  to  succeed,  it  would  occasion  very  frequent  applications  of 
this  kind,  and  I  do  not  know  how  the  bu.siness  of  the  court,  the  common  law  business 
in  particular,  could  be  carried  on.  Unfortunately,  my  Lord  Chief  Baron  presides  in 
equity,  during  four  days  in  the  week  in  term.  Either  nothing  at  common  law  could 
go  on  until  the  court  were  completely  full ;  or  if  cases  of  that  description  were  taken 
before  three  judges,  the  absence  of  one  would  scarcely  ever  be  dispensed  with,  although 
it  might  arise  from  illness,  or  avocations  elsewhere. 

Graham,  B.     The  case  of  the  absence  of  a  judge  occurs  perpetually. 

Alexander,  C.  B.  I  think  every  precedent  bad,  that  tends  to  lengthen  the 
proceedings.  You  may  go  to  the  House  of  Lords,  and  very  properly,  because  the 
case  came  from  thence.     You  take  nothing  bv  your  motion. 

Rule  refused,  the  costs  to  be  costs  in  the  suit. 

(*)  February  12,  1824. — Where  the  defendants  having  pleaded  a  sham  plea, 
demurred  to  the  plaintiff's  replication,  in  order  to  shift  off  the  cause  till  the  following 
term;  the  Court  refused  to  set  aside  a  rule,  obtained  by  the  plaintiff,  on  the  10th, 
for  a  concilium,  on  the  1  2th  February,  without  having  delivered  a  demurrer  book 
on  stamped  paper,  to  the  defendant's  clerk  in  Court ;  no  demurrer  Ijooks  having 
been  delivei-ed  by  the  defendant  to  the  two  junior  Barons,  nor  any  by  the  plaintiff 
to  the  chief  and  senior  puisne  Barons,  till  the  morning  of  the  10th  :  and  gave 
judgment  for  the  plaintiff  on  the  demurrer. 

In  that  case  the  defendant  had  pleaded  the  same  sham  plea  as  in  the  principal 

(*)  In  1  Fowl.  Pract.  7,  this  is  stated  to  be  the  law  on  the  subject,  and  a  precedent 
is  mentioned  in  p  8.  In  The  Attorney-General  v.  Jefferys,  M'Clel.  Rep.  270,  the  Court 
was  equally  divided,  and  it  seemed  to  be  taken  for  granted,  that  there  could  be  no 
judgment.     See  p.  308. 
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[247]  In  answer  to  a  question  by  HuUock,  B.,  it  was  stated  that  no  argument 
was  intended. 

Jones,  D  F.,  in  support  of  the  rule,  argued  that  the  case  cited  did  not  apply, 
inasmuch  as  the  determination  there  went  on  a  waiver  of  the  irregularity  by  the  defeu- 
dant's  clerk  in  Court,  and  cited  Thellmson  v.  Baillie  (2  Anstr.  499),  as  [248]  an  authority 
for  the  defendant.  The  rules  of  all  Courts  required  certain  intervals  of  time  to  run. 
By  the  practice  of  this,  the  rule  to  bring  in  the  demurrer  books  had  always  been 
considered  and  acted  on  as  a  four-day  rule.  If  the  Master  were  referred  to  he  would 
state  that  to  be  so.  And  until  after  a  rule  for  that  purpose  had  been  given,  and  had 
regularly  expired,  a  rule  for  a  concilium  should  not  have  been  applied  for ;  now  no 
rule  whatever  of  the  kind  had  been  given.  The  practice  of  a  Court,  if  there  were  to 
be  any,  ought  to  be  general,  and  should  proceed  by  fixed  and  inflexible  rules ;  and 
the  merits  of  the  case  could  not  be  tried  in  every  instance  that  occurred.  In  this  case 
the  party  had  violated  a  known,  established  rule  of  practice,  and  therefore  had  no 
claim  to  the  interference  of  the  Court  in  his  favour. 

The  Master  certified,  that  where  the  demurrer  was  the  plaintift''s,  he  might  waive 
the  rule  to  bring  in  the  demurrer  books,  where  the  demurrer  was  the  defendant's?,  he 
should  give  a  rule  to  bring  in  the  books  before  moving  for  the  concilium. 

HuLLOCK,  B.  The  question  is,  whether  a  rule,  the  object  of  which  was  to  enable 
the  Court  to  look  into  the  pleadings  in  the  cause,  may  not  be  departed  from  in  a 
particular  case,  where  that  is  unnecessary. 

case ;  the  plaintiff  had  replied,  taking  issue,  and  the  defendant  had  demurred  to  the 
replication.  The  demurrer  and  joinder  in  demurrer  were  both  delivered  on  the  4th 
instant,  and  concurrently  with  the  latter,  a  demurrer  book,  not  however,  on  stamped 
paper :  and  at  the  same  time  a  rule  was  given  to  bring  in  the  demurrer  books,  which 
expired  on  the  9th.  On  that  day  the  defendant's  clerk  iu  court  wrote  a  note  to  the 
plaintiff's,  that  he  would  bring  in  the  demurrer  books.  Two  copies  of  the  demurrer 
books  were  delivered  to  the  two  senior  Barons,  on  the  morning  of  the  10th,  on  the 
part  of  the  plaintiff;  and  he  on  the  same  day  obtained  a  rule  for  a  concilium  for 
argument  on  this  day. 

Chilton  moved,  pursuant  to  notice,  to  set  aside  that  rule,  as  being  irregular,  on 
two  grounds, — first,  that  a  rule  for  a  concilium  was  a  four-day  rule ;  (a)  and  in 
Thellusson  v.  Baillie,  the  Court  said  that  they  could  not  dispense  with  the  practice 
which  required  a  four-day  rule.  Secondly,  that  the  plaintiffs  had  not  delivered  to 
the  defendant's  clerk,  in  court,  the  demurrer  book  on  stamped  paper,  pursuant  to  the 
rule  of  Court  (R.  G.  H.  60  G.  3,  and  1  G.  4),  whereby  that  is  ordered. 

Patteson  opposed  the  motion,  contending,  as  to  the  hist  ground,  that  the  written 
agreement  of  the  defendant's  clerk  in  Court  to  bring  in  the  demurrer  books,  was  a 
waiver  of  the  irregularity,  so  far  as  regarded  the  practice  of  the  Court ;  and  so  far 
as  the  revenue  was  concerned,  undertaking  that  the  dutj'  should  be  made  good 
immediately.  With  respect  to  the  first  objection,  he  submitted,  that  the  Court  ought 
not  to  exact  a  rigid  observance  of  the  practice  where  the  demurrer,  as  in  this  instance, 
was  intended  for  delay  merely. 

Garrow,  B.  The  defendant  here  has  pleaded  what  is  called  a  horse-plea,  satis- 
faction by  delivery  of  two  pipes  of  wine.  Certainly  the  rule  requiring  stamped  paper 
was  made  for  the  purpose  of  protecting  the  revenue.  Bat,  on  the  other  hand,  we 
should  not,  if  we  could  avoid  it,  encourage  the  repetition  of  sham  pleading. 

The  Master  said  that  he  never  allowed  ingrossments,  to  pass  through  his  hands, 
unless  they  were  stamped.  HuUock,  B.  The  revenue  is  iu  safe  hands,  when  it  is  in 
the  hands  of  the  Master. 

Chilton  was  then  called  upon  by  the  Court,  to  argue  the  demurrer ;  but  he  declined. 

Graham,  B  The  rule  of  practice  requiring  four  days  to  elapse  between  the 
motion  for  a  concilium  and  the  argument,  was  intended  to  apply  to  cases  where  serious 
argument  was  the  object;  but  where  it  is  made  use  of  solely  to  shift  off  a  cause  till 
the  next  term,  the  Court  will  not  insist  on  its  observance.  'The  Court  has  a  right  to 
modify  its  own  rule,  where  that  is  rendered  proper  by  circumstances. 

The  Court  then  gave  judgment  for  the  plaintiff,  on  the  demurrer. 

Motion  refused — Judgment  for  the  plaintiff. 

(a)  One  day  exclusive,  the  other  inclusive. 
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Garrow,  B.  Sham  pleas  and  sham  writs  of  error  have  been  too  long  a  reproach 
to  Westminster  Hall.  It  is  high  time  that  the  pipe-of-wine  plea  should  be  annulled, 
and  never  heard  of  again.  The  defendant  demands  the  benefit  of  an  old,  inveterate 
rule.  But  the  rule  was  meant  to  apply  to  cases  intended  for  serious  argument ;  and 
the  point  is,  whether  we  cannot  correctly  make  it  bend  to  circumstances  :  I,  for  one, 
should  think  we  could.     I  should  be  for  going  by  the  last  decision. 

[249]  Alexander,  L.  C.  B.  There  is  too  much  good  sense  and  justice  in  that 
decision  not  to  be  of  the  same  opinion. 

Per  Curiam.     Rule  discharged  without  costs. 

Patteson  then  moved  for  judgment,  on  the  demurrer;  and  the  Court  gave 

Judgment  for  the  plaintiff. 

End  of  Hilary  Term. 

[250]    Sittings  after  Hilary  Term,  5  &  6  Geo.  IV.     (Before  the 

Whole  Court.) 

The  King  v.  Marsh.  (On  a  Writ  of  Extent,  tested  29th  November,  1824.)  Gray's 
Inn  Hall.  February  23,  1825. — Personal  estate  was  seized  under  the  crown's 
extent,  which  was  afterwards  set  aside  for  irregularity,  and  the  effects  oidered 
to  be  delivered  up  to  the  assignees  of  the  debtor,  duly  appointed  under  a  commis- 
sion of  bankrupt,  sued  out  after  the  teste  of  the  extent :  a  second  extent,  tested 
the  day  the  first  was  set  aside,  and  subsequently  to  the  assignment,  was  issued, 
and  delivered  to  the  sheriff,  before  the  execution  of  the  order  by  delivery  of  the 
goods  to  the  assignees,  the  sheriff  still  holding  them  in  his  custody  :  held,  that 
the  property  in  the  effects  had  been  changed  and  transferred  by  the  assignment, 
— that  the  crown  had  no  lien  thereon,  and  consequently,  that  the  assignees 
were  entitled  to  reduce  them  into  possession. — And  the  regularity  of  the  com- 
mission and  assignment  having  been  found  by  the  inquisition,  on  the  second 
extent,  on  evidence  produced,  the  Court  refused  to  put  the  assignees  to  claim 
property,  on  a  suggestion  of  infirmity  in  the  commission,  without  an  affidavit 

[For  former  proceedings  see  M'Cle.  688 ;  13  Price,  826.] 

By  the  order  made  in  this  cause  on  the  29th  November,  1824,  the  preceding  fiat, 
and  writs  of  extent,  tested  the  14th  September,  1824,  and  all  proceedings  had  under 
the  same,  were  set  aside ;  (b)  and  it  was  further  ordered,  that  [251]  the  sheriff  or 

(b)  The  former  decision  in  this  cause,  by  which  extents  in  chief  were  set  aside  on 
account  of  ambiguity  in  the  affidavit,  with  respect  to  a  breach  of  the  bond,  on  which 
they  were  grounded,  was  mainly  founded  on  the  case  of  llie  King  avx'  Attwood  v. 
Tarlton  (in  seccio,  sittings  after  T.  &  M.  T.  1821). 

The  affidavit  in  that  case  was  dated  May  2,  1821,  and  so  far  as  it  bears  upon  the 
decision  referred  to,  was  to  the  following  effect : — George  Attwood,  of  Birmingham, 
banker,  maketh  oath,  and  saith,  that  he,  together  with  Matthias  Attwood,  sen.,  Isaac 
Spooner,  J.  G.,  T.  A.,  and  R.  S.,  all  of  Birmingham  aforesaid,  bankers  ;  also  together 
with  R.  P.,  of  the  same  place,  esq.,  and  F.  R.,  of  Stourbridge,  esq.,  by  their  bond, 
dated  the  16th  March,  1820,  became  jointly  and  severally  bound  to  his  present 
majesty  King  George  IV.,  in  the  penal  sum  of  60,0001,  of  lawful  money  of  Great 
Britain,  conditioned  inter  alia,  for  the  payment,  by  the  said  bankers,  and  this  deponent, 
to  the  commissioners  of  excise  in  England,  for  the  time  being,  or  to  their  order,  at  the 
chief  office  of  excise,  in  London,  of  all  and  every  sum  or  sums  of  the  king's  money, 
which  they,  or  any,  or  either  of  them,  or  any  person  or  persons  by  the  order,  or 
appointment,  or  on  the  behalf  of  them,  or  eithei'  of  them,  should  at  any  time  or  times 
thereafter,  have,  or  receive  of,  or  from,  the  collector,  for  the  time  being,  of  the  excise 
and  other  duties,  under  the  management  of  the  said  commissioners,  for  the  Litchfield 
collection,  or  from  any  other  person  or  persons,  by  the  order  or  direction  of  the  said 
collector,  or  the  said  commissioners,  for  the  time  being,  or  on  his  or  their  part  or 
behalf,  at  the  time,  and  in  the  manner  therein  mentioned,  (viz.  within  21  days  after 
the  receipt  of  such  respective  sums,  by  giving  the  collector  good  bills  for  all  sums 
received,  payable  to  the  commissioners,  or  their  order,  within  21  days  after  date). 
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sheriffs,  to  whom  the  said  writs  of  extent  had  issued,  should  forthwith  withdraw  from, 
and  deliver  up  possession  of,  any  property  seized  under  such  extents,  to  the  defendant's 
assignees.  On  the  1st  December,  a  [252]  copy  of  this  order  was  served  on  the  sheriff 
of  Middlesex,  who  had  seized  property  under  one  of  the  extents. 

In  the  afternoon  of  the  day  on  which  the  order  above  mentioned   was  made, 

which  said  bond,  (the  affidavit  proceeded  to  state),  is  now  outstanding,  and  in  force, 
and  undischarged,  and  is  of  record  in  the  court  of  his  majesty's  Exchequer  at  West- 
minster. And  this  deponent  saith,  that  he  is  now  actually  and  bona  tide  indebted  to 
his  present  majestj'  in  the  sum  of  57241.,  being  monies  arising  from  his  said  majesty's 
revenue  of  excise,  and  actually  received  by  this  deponent ;  and  the  said  Matthias 
Attwood,  sen.,  Isaac  Spooner,  I.  G.,  T.  A.,  and  R.  S.,  for  his  majesty's  use,  of  and 
from  John  Ombler,  esq.,  the  present  collector  for  the  Litchfield  collection,  for  the 
purpose  of  being  remitted  to  the  commissioners  of  excise  in  Loudon, — and  for  the 
securing,  paying  over,  and  accounting  for  which  monies  (amongst  others),  to  his  said 
majesty,  the  said  Mattias  Attwood,  senior,  Isaac  Spooner,  I.  G.,  T.  A.,  and  R.  S.,  and 
this  deponent,  were  jointly  and  severally  bound,  as  aforesaid.  The  affidavit  further 
stated,  that  Edward  Attwood,  and  John  Wilson,  of  London,  merchants,  and  co-partners 
in  trade,  were  indebted  to  deponent  in  550U1.  on  their  promissory  note,  overdue  and 
unpaid  ;  that,  from  the  information  of  the  former,  and  the  knowledge  deponent  had 
of  their  concerns,  he  believed  those  parties  to  be  insolvent ;  and  that  the  debt  due  to 
him,  was  in  danger  of  being  lost,  Ac,  with  the  other  usual  allegations. 

On  this  affidavit,  a  commission  to  find  debts  due  to  the  deponent  and  his  partners 
issued  in  the  first  instance,  by  the  inquisition  taken  on  which  the  debt  from  Messrs. 
Attwood  and  Wilson  to  G.  Attwood  was  found,  and  seized  into  the  king's  hands. 

An  extent,  tested  the  2nd  May,  was  then  issued  against  Messrs.  Attwood  and 
Wilson,  for  the  recovery  of  the  .55001.,  on  a  fiat  granted  by  Mr.  Baron  Wood  upon  the 
commission  and  inquisition,  reciting  that  that  debt  was  exceeded  by  the  debt  due  by 
the  prosecutor  of  the  extent,  and  his  partners,  to  the  crown.  An  inquisition  was  held 
under  the  extent,  on  the  day  of  its  teste,  and  the  jury  found  that  John  Tarlton,  of 
Liverpool,  merchant,  was  then  indebted  to  Messrs.  Attwood  and  Wilson,  in  46871., 
which  was  seized  into  the  king's  hands. 

Upon  this  extent  and  inquisition,  and  affidavits  of  the  issuing  of  the  former,  and 
the  finding  thereunder,  and  of  the  existence  of  the  debt  of  46S71.,  and  the  insolvency 
of  Tarlton,  a  fiat  for  another  extent  against  Tarlton  was  obtained  from  the  same 
Baron,  which  was  issued  on  the  3rd  May,  and  dated  the  same  day.  The  usual 
inquiry  was  made  at  Liverpool,  on  the  11th  May,  and  the  property  found  to  belong 
to  Tarlton  was  taken  possession  of  by  the  under-sheriff. 

A  commission  of  bankrupt  was  shortly  afterwards  taken  out  against  Tarlton,  under 
which  he  was  duly  found  and  declared  a  bankrupt.  A  claim  to  the  property  was 
entered  on  behalf  of  him  and  his  assignees.  And  on  the  11th  July  following, 
Denman,  (now)  C.  S.,  obtained  an  order  to  shew  cause  why  the  last  writ  of  extent, 
and  the  several  proceedings  whereon  it  was  grounded,  should  not  be  set  aside,  and 
quashed,  with  costs,  for  irregularity ;  all  proceedings  being  in  the  meantime  stayed. 
Long  affidavits  were  swoin  in  support  of  the  order,  charging  collusion  between  George 
Attwood  and  Messrs.  Attwood  and  Wilson,  and  an  abuse  of  the  prerogative  process, 
inasmuch  as  at  the  time  of  issuing  the  first  commission  to  find  debts,  no  part  of  the 
condition  of  the  bond  had  been  broken,  and  the  extents  were  wholly  unnecessary  for 
securing  the  interests  of  the  crown,  but  had  been  resoi'ted  to  by  Messrs.  Attwood  and 
Wilson,  for  their  own  private  purposes.  These  affidavits  were  answered  by  others. 
On  the  discussion  of  the  order,  on  the  28th  July,  at  Gray's  Inn  Hall,  the  material 
objections  in  point  of  law  were  ultimately  reduced  to  this,  viz.  the  proceedings  must 
either  have  been  founded  on  a  debt  to  the  crown  by  the  bond,  or  by  simple  contract. 
If  on  the  former,  the  first  affidavit  ought  to  have  alleged  a  breach  of  the  bond,  which 
it  did  not ;  if  on  the  latter,  there  ought  to  have  been  a  commission  previous  to  the 
first  extent,  to  inquire  whether  its  prosecutors  were  indebted  to  the  crown.  This  was 
argued  on  the  assumption,  that  the  extent  sought  to  be  set  aside  was  one  in  which  the 
crown  was  not  interested.  That  fact  was  denied,  and  a  pi'incipal  ground  of  contention 
was,  whether  the  extent  was  one  in  chief,  or  in  aid.  In  consequence,  the  case  was 
postponed  till  the  following  term,  and  the  Attorney  General,  by  the  direction  of  the 
Court,  received  notice  to  attend  to  satisfy  them  on  that  point.     The  Attorney  General 
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another  fiat  was  granted,  on  an  affidavit  [253]  clearly  stating  a  breach  of  the  bond, 
under  which  two  new  extents,  of  the  same  teste  with  the  fiat,  were  issued,  of  which 
one  was  directed  to  the  sheriti'  of  Middlesex,  containing,  amongst  others,  a  command 
to  inquire  what  goods  [254]  and  chattels,  &c.  the  defendant  then  had  on  his  bailiwick, 
and  all  such  goods,  itc,  in  whose  soever  hands  the  same  were,  to  extend,  and  seize 
into  his  Majestj''s  hands,  till  satisfaction  of  the  del)t  This  writ  was  delivered  to  the 
[255]  sheriff  on  the  2nd  December,  at  which  time  the  order  of  the  Court  had  not 
been  executed.     In  consequence  of  the  receipt  of  the  writ,  the  sheriff  refused  to  part 

attended  the  Court  at  Westminster,  on  the  23rd  November  ensuing,  and  disclaimed 
all  interest  in  the  extent  on  the  part  of  the  crown,  stating  that  there  had  been  no 
breach  of  the  condition  of  the  bond,  and  that  the  sums  of  money  (including  the  57241. 
mentioned  in  the  affidavit)  paid  into  the  bank  of  the  obligors  had  been  regularly 
remitted  to  London.  After  some  further  argument,  the  Court  gave  judgment  on 
that  day. 

KiCHARDS,  L.  C.  B.  Your  duty,  Mr.  Attorney  General,  as  an  officer  of  the 
crown,  is  to  take  care  of  the  public,  beyond  all  question.  This  extent  was  taken 
out  either  on  a  bond  or  upon  a  simple  contract  debt.  I  conceive,  from  the  affidavit, 
that  it  was  taken  out  on  a  bond.  Because  a  bond  is  stated,  and  afterwards  there  is 
an  allegation  in  the  affidavit,  which  seems  to  import  that  there  had  been  a  breach  of 
condition.  But  it  is  not  an  allegation  that  states  that  breach  at  all.  It  states  that 
the  money  was  received.  Still  the  condition  of  the  bond  would  not  have  been  broken, 
except  it  had  been  due  beyond  21  days  after  the  receipt.  It  appears  clearly,  so  far 
as  the  breach  of  the  condition  is  concerned,  that  there  is  no  evidence  to  shew  any 
breach.  If,  on  the  other  hand,  it  is  to  be  considered  as  an  affidavit  stating  a  simple 
contract  debt,  in  that  case,  there  must  be  a  formal  inquisition.  Under  all  the  circum- 
stances, I  am  of  opinion  that  this  extent  cannot  stand. 

Graham,  B.  I  am  quite  clear  in  my  opinion,  that  it  is  an  extent,  irregular  on 
the  face  of  it,  the  moment  it  takes  the  denomination  of  an  extent  in  aid.  I  shall 
follow  the  example  of  my  Lord  Chief  Baron,  and  not  enlarge  on  this  subject.  Nothing 
is  more  clear,  as  it  appears  to  me,  than  that  this  extent  varies  from  every  practice. 
All  the  extents  in  aid  before  the  statute,  (if  I  have  a  knowledge  of  this  proceeding,) 
have  stated,  as  their  groundwork  and  basis,  a  claim  due  to  the  crown,  and  that 
foundation  is  always  laid  bj'  a  commission  to  find  debts  and  credits  to  the  crown. 
Then,  if  the  person  appl3nng  for  the  extent  in  aid,  be  amongst  those  who  are  debtors 
to  the  crown,  from  that  moment  he  derives  his  title  (his  title  being  that  he  is  a  debtor 
to  the  crown,)  to  this  process  of  an  extent  in  aid.  Then  comes  this  statute  (57  G.  III. 
c.  117,  s.  4),  which  does  most  clearly  except  this  particular  case,  if  followed  up  with 
all  its  circumstances.  The  statute,  anxious  to  secure  the  crown  in  respect  of  persons 
like  these  parties,  receiving  large  sums  of  money,  from  time  to  time,  meant  to  permit 
the  extent  in  aid  in  that  particular  instance.  That  clause,  leaving  the  common  law 
as  it  was  before,  says,  that  if  a  person  is  indebted  to  the  crown  by  simple  contract, 
and  he,  with  otheis,  is  bound  to  the  crown  to  account  for  money  so  received,  in  that 
case  the  part}'  shall  sue  out  the  extent  in  aid.  But  the  meaning  of  the  act  is,  that 
the  extent  cannot  be  prosecuted  independently  of  the  crown, — that  the  party  may 
use  the  privilege  of  the  crown,  but  the  crown  in  that  case  is  the  party,  in  the  first 
instance,  concerned.  Let  us  look  at  the  circumstances' of  this  case;  there  is  a  bond 
for  the  regular  accounting  to  the  crown,  for  the  payment  of  certain  sums  of  money. 
The  crown  says,  we  have  no  fault  to  find  with  these  persons  ;  they  received  50001. 
from  one  21  days  to  another,  and  they  have  regularly  accounted  to  us  before  the  end 
of  21  days;  we  do  not  wish  to  disturb  them  or  call  on  them.  Well,  but  then,  the 
simple  contract  debtor  is  to  account  to  the  debtors  of  the  crown,  and  they  say,  "  we 
will  not  issue  an  extent  for  debts  and  credits,"  attempting  to  ground  the  extent 
against  their  debtor  only  on  the  evidence  of  this  affidavit.  But,  supposing  it  had 
gone  on  to  state  an  actual  breacb,  the  party  cannot  sue  on  the  crown  debt  when  the 
crown  says — "nothing  is  owing  to  us," — it  is  carrying  the  privilege  too  far,  and  in  a 
way  that  might  be  injurious.  In  every  case  for  the  benefit  of  the  crown,  if  the 
creditor  is  really  agreed  to  be  indebted  to  the  crown, — in  order  to  resort  to  the 
original  creditor,  the  crown  will  very  readily  give  its  extent,  and  it  will  issue  in 
the  formal  terms.  But  it  ought  to  be  preceded  by  a  commission  to  find  debts  and 
credits.     In  the  case  of  an  extent  in  aid,  as  the  foundation  of  such  extent  in  aid,  it 
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with  the  possession  of  any  of  the  property  seized,  and  on  the  20th  January,  1825, 
took  an  inquisition,  pursuant  to  its  exigency.  Parke  attended  on  that  occasion  as 
counsel  for  the  [256]  assignees,  and  produced  evidence  of  the  petitioning  creditor's 
debt,  the  trading,  and  act  of  bankruptcy,  and  of  an  assignment  by  the  commissioners 
to  the  assignees,  on  the  5th  October,  and  therefore  insisted,  that  the  defendant  had 
no  personal  propert}-  at  the  teste  of  the  writ,  inasmuch  as  the  assignment  had  taken 
place  previously,  by  which  it  was  wholly  transferred  to  the  assignees.  But  in  con- 
sequence of  the  property  not  having  been  reduced  into  the  possession  of  the  assignees, 
but  having  continually  remained  in  the  under-sheritf' s  custody,  under  the  seizure  on 
the  first  extent,  at  the  suit  of  the  crown,  that  officer  doubted  whether  the  crown 
might  not  be  entitled  to  it  by  virtue  of  a  lien.  Accordingly,  the  jury,  under  his 
advice,  fouud,  that  on  the  29th  November  last,  certain  goods  and  chattels,  and  other 
effects,  of  the  value,  in  the  whole,  of  51471.,  had  Ijeen,  and  on  the  day  of  taking  the 
inquisition  were,  in  the  custody  of  the  sheriff  of  Middlesex ;  which  said  goods,  &c., 
on  the  l-lth  September,  1824,  were  the  proper  goods,  &c.  of  the  said  defendant;  and 

must  appear  that  the  crown  has  issued  an  inquisition  to  find  debts  and  credits. 
Taking  this  view  of  the  law  of  the  subject,  I  am  of  opinion  that  this  extent  is 
irregular. 

Wood,  B.  I  am  of  opinion,  that  this  proceeding  is  irregular,  for  this  is  an  extent 
in  aid,  sued  out  on  the  foundation  of  a  simple  contract  debt,  due  to  the  crown.  Now, 
in  cases  of  this  sort,  there  are,  besides  the  debt  that  may  be  due  to  the  crown,  bonds 
given  to  the  crown,  conditioned  for  the  payment  from  those  persons  who  receive 
sums  of  money  from  the  crown.  And  in  such  cases  there  are  two  courses  of  proceed- 
ing. The  crown  may  proceed  as  for  its  original  debt,  the  moment  the  money  is 
received.  But  when  the  crown  proceeds  for  the  original  debt,  the  moment  it  is 
received,  and  before  the  breach  of  the  condition  of  the  bond,  there  must  be  an  affidavit 
that  it  is  actually  due,  and  it  must  be  put  on  record,  and  there  must  be  an  inquisition 
to  find  debts.  Now  here  a  person  sues  out  an  extent  in  aid  ;  and  he  cannot  have 
that  extent,  unless  the  crown's  proceeding  be  right.  But  before  the  crown  could 
have  proceeded  on  this  simple  contract  debt,  there  must  have  been  an  inquisition. 
How  can  it  be  contended  that  the  debtor  to  the  crown,  who  is  only  to  be  aided  in 
order  to  enable  him  to  pay  the  crown's  debt,  shall  be  in  a  better  condition  ?  He  must 
have  an  inquisition  to  find  a  debt  due  to  the  crown  : — and  this  fails  in  that  respect; 
there  has  been  no  inquisition  to  find  a  debt  due  to  the  crown.  It  is  perfectly  irregular 
in  that  respect.  Suppose  it  was  a  proceeding  on  the  bond  (if  the  crown  proceeds  on 
the  bond,  it  is  already  on  record ;  if  for  the  other  debt,  it  must  be  put  on  record  by 
inquisition).  If  the  crown  proceeds  on  the  bond,  which  is  on  the  record,  you  must 
take  the  bond  and  the  condition  together.  Until  an  actual  debt  becomes  due  to  the 
crown,  and  the  condition  is  broken,  there  can  be  no  extent  issued  on  that.  If  it  were 
otherwise,  it  would  be  strange  indeed,  because  the  consequence  of  that  would  be,  that 
if  a  bond  were  given  to  the  crown,  payable  two  years  hence,  according  to  this  account, 
they  would  have  a  right  at  once  to  sue  out  an  extent  in  aid  upon  that.  You  must 
take  the  bond  and  condition  together,  and  see  if  that  condition  has  been  broken.  It 
does  not  appear  that  the  condition  of  the  bond  has  been  broken,  because  the  Attorney 
General  says,  that  the  payments  have  been  regularly  remitted,  and  he  complains  of 
no  breach  whatever.     Therefore  it  is  clear,  that  this  extent  cannot  stand. 

G.tRROW,  B.  We  have  been  reminded,  that  if  there  is  any  doubt,  the  Court  ought 
not  to  venture  to  decide  the  case  in  the  present  form  of  application,  but  put  it  in  a 
course  b}'  which  any  error  we  might  commit,  might  be  considered  elsewhere.  If  I 
thought  the  case  susceptible  of  doubt,  I  should  be  very  much  influenced  by  that  argu- 
ment, and  be  ready  to  adopt  the  advice  so  repeatedly  given  to  us.  But  on  the  other 
hand,  I  concur  with  my  Lord  Chief  Baron  and  brothers,  that  there  is  no  doubt  in  the 
case.  And  not  adopting  that,  which  some  of  the  arguments  seem  to  have  assumed,  that 
an  extent  is  of  no  inconvenience  to  the  party, — and  not  thinking  that  the  creditor  has 
not  a  deep  interest  in  the  subject,  or  that  it  is  of  no  consequence  to  interpose  delay ; 
I  am  bound  to  avow  my  opinion,  that  the  extent  is  irregular,  and  that  it  ought  to  be 
set  aside. 

Order  absolute. 

The  above  summary  is  taken  from  MS.  notes,  procured  since  the  publication  of  the 
former  part  of  the  principal  case. 
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on  the  said  14th  September  were  seized  into  his  majesty's  hands,  by  virtue  of  his 
majesty's  (former)  writ  of  extent,  tested  the  same  day,  and  inquisition  duly  holdeii 
thereon  by  the  late  sheriff  of  Middlesex,  which  extent  and  inquisition  were  tiled  of 
record  in  the  court  of  Exchequer ;  and  which  said  goods,  &c.,  were  delivered  by  the 
late  to  the  present  sheriff,  and  remained  in  his  custody  till  the  receipt  of  the  (present) 
extent,  and  from  thence  hitherto ;  the  jurors  further  found,  that  on  the  16th 
September,  1824,  a  commission  of  bankrupt  had  duly  issued  against  the  said  defen- 
dant, and  his  co-partners  in  trade,  under  which  they  were  duly  declared  bankrupts, 
and  that  an  assignment  of  all  their  estate  was  executed  on  the  5th  October,  1824,  to 
assignees  duly  chosen.  They  further  found,  the  proceedings  instituted  in  this  Court, 
touching  the  first  extent,  and  their  result,  with  the  other  special  matter;  and  that 
the  shcrift"  had  detained  and  seized  the  goods,  &c.,  into  [257]  his  Majesty's  hands, 
pursuant  to  the  command  of  the  second  extent,  subject,  nevertheless,  to  the  legal 
claim  of  the  assignees  under  the  commission  of  bankrupt,  and  the  order  of  the  Court 
of  Exchequer. 

This  inquisition  was  duly  returned  into  the  Court. 

Parke,  on  the  part  of  the  assignees,  had  obtained  an  order  in  last  term,  on  the 
ground  taken  before  the  jury,  calling  on  the  Attorney  General  to  shew  cause  why  the 
sheriff  of  Middlesex  should  not  withdraw  from  the  possession  of  the  effects,  and 
deliver  up  the  same  to  the  assignees ;  and  why  a  writ  of  amoveas  manus  should  not 
issue  for  that  purpose  (if  necessary) ;  and  for  staying  all  proceedings  under  the  extent, 
in  the  mean  time. 

The  Attorney  General  now  shewed  cause.  He  admitted  that  if  all  the  facts  were 
correctly  stated  in  the  inquisition,  the  rule  ought  to  be  made  absolute  :  but  suggested 
that  there  was  some  infirmity  in  the  commission  of  bankruptcy,  and  that  consequently 
the  property  had  not  been  changed  bj'  the  assignment.  Therefore,  he  argued,  the 
assignees  should  be  put  to  claim  property,  by  which  means  the  question  of  fact  as  to 
the  validity  of  the  commission  would  be  introduced  on  the  record,  and  be  regularly 
tried  by  a  jury.  In  answer  to  a  question  by  HuUock,  B.,  he  stated  that  he  had  no 
affidavit. 

Jervis,  iu  support  of  the  order,  contended  that  it  was  sufficiently  proved  by  the 
finding  on  the  inquisition,  that  the  effects  had  belonged  to  the  assignees,  at,  and 
previously  to,  the  teste  of  the  extent,  and  not  to  the  bankrupt,  of  whose  property 
only  the  writ  required  a  seizure  :  and  that  an  affidavit  in  support  of  the  allegation  on 
the  other  side  was  indispensable,  before  putting  the  assignees  to  claim. 

[258]  The  Court  assenting,  and  stopping  Parke,  who  was  with  Jervis,  directed  the 

Order  to  be  made  absolute. (*)^ 

Edward.s  v.  Morgan,  and  e  Contra.(*)2  January  24th  and  28th,  February  2.3d, 
182-5.  Motion  to  stay  the  last  proceedings  under  a  decree,  till  after  the  decision 
of  an  appeal  to  the  House  of  Lords,  unsupported  by  affidavit,  and  before  the 
signatures  of  counsel  obtained, — refused,  with  costs. — But,  upon  subsequent 
application,  and  affidavit  of  petition  having  been  prepared,  and  signed  by  two 
counsel, — decree  arrested  generally,  except  as  to  the  taking  the  accounts,  on 
terms,  without  costs. — One  of  the  terms  having  been,  that  the  defendants  should 
give  security  for  the  amount  of  cerUiiu  rents  and  profits  decreed  to  be  paid  by 
the  defendants  to  the  plaintiff, — held  that  it  lay  upon  the  defendants  to  verify 
that  amount  by  affidavit,  and  to  propose,  and  perfect  security  to  the  Master's 
satisfaction,  without  any  previous  step  to  be  taken  by  the  plaintiff;  otherwise 
the  decree  to  be  carried  into  execution. 

[For  proceedings  in  H.  L.,  see  1  Bli.  N.  S.  401  ;   I  Dow.  &  CI.  104.] 

Notice  had  been  given  on  the  part  of  Morgan  and  his  wife,  of  a  motion  to  stay  all 
proceedings  under  the  decree,  till  a  petition  of  appeal  to  the  House  of  Lords  should 
be  determined. 

Martin,  H.,  for  those  parties,  moved  that  the  change  of  possession  of  the  premises, 

(*)'  The  same  order  was  made  respecting  the  other  extent,  which  had  been  directed 
to,  and  executed  by,  the  sheritf  of  Kent. 
(*)2  See  M'Clel.  JRep.  541 ;  13  Price,  782. 
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and  the  delivery  of  the  title  deeds  only  should  be  suspended,  stating  that  this  applica- 
tion was  agreeable  to  the  rule  laid  down  iu  JValdo  v.  Caleii  (16  Yes.  213,  ad  finem). 

Jervis  and  Sclater  opposed  the  application,  insisting  that  the  sole  object  of  it  was 
delay,  and  cited  IVood  v.  Giiffith  (19  Ves.  550),  Horner  v.  Popham  (CoUes's  P.  C.  2), 
Hugwniii  v.  Basely  (15  Ves.  180) ;  and,  it  appearing  that  the  petition  had  not  been 
signed  by  two  counsel,  and  no  affidavit  being  produced,  the  Court  thought  that  the 
motion  was  premature,  and  therefore  refused  it,  with  costs. 

Jan.  28 — This  morning,  Martin,  IL,  and  Barber,  moved,  on  behalf  of  the  same 
parties  and  Elizabeth  Morris, — upon  [259]  an  amended  notice,  and  an  affidavit  by  the 
appellants'  attorney,  that  a  petition  of  appeal  was  to  be  presented  on  the  meeting  of 
parliament,  the  draft  of  which  had  been  prepared  and  signed  by  two  counsel, — that 
so  much  of  the  decree  might  be  suspended,  as  directed  a  delivery  of  the  title  deeds, 
and  of  the  possession  of  the  premises, — an  assignment  of  the  lease  of  February,  1756, 
by  Beynon  to  T.  Edwards,  or  such  person  as  he  should  appoint, — the  payment  of  the 
amount  of  the  rents  and  profits  of  the  premises  by  J.  Morgan  to  T.  Edwards, — and 
that  the  cross-bill  should  be  dismissed  with  costs,  to  be  taxed  for  the  defendants. 

They  contended,  that  on  lodging  an  appeal,  it  was  a  matter  of  course  to  apply  to 
the  Court  below  to  stay  the  last  proceedings,  and  to  put  the  party  in  a  situation  to 
have  the  benefit  of  it,  if  it  should  be  successful ;  and  cited  Memle  v.  Norhury  (4  Pr. 
322),  IFiildo  V.  Cahy  (16  Ves.  213),  Gwynn  v.  Lethbridge  (U  Ves.  585).  And  they 
distinguished  the  principal  case  from  jrUInn  v.  JnUan,  and  from  Simpi^on  v.  Eandall, 
a  case  very  recently  before  the  Lord  Chancellor,  where  an  appeal  had  not  been 
presented  in  time. 

Jervis,  contri,  contended  that  the  order  ought  to  be  refused,  upon  the  merits  of 
the  ease  ;  or,  at  least,  should  be  granted  only  upon  the  terms  specified  in  the  order 
stilted  below  :  and  also,  that  the  original  plaintiff"  should  be  at  liberty  to  renew  the 
release,  it  having  been  granted  in  17.56,  and  one  life  having  already  dropped. 

The  Court,  without  hearing  Sclater,  who  was  on  the  same  side,  granted  the  applica- 
tion on  the  terms  proposed,  except  that  last  mentioned,  which  was  rejected. 

Jervis  then  applied  for  the  costs  of  plaintifTs  appearance  on  the  motion,  on  the 
ground  that  it  was  rendered  necessary  by  the  defendants'  omitting  to  propose,  in  their 
notice,  the  terms  now  prescribed. 

[260]  But  per  Hullock,  B.  Where  a  motion  succeeds  upon  terms,  that  is  quite 
new  to  me. 

Motion  granted  on  terms,  and  without  costs. 

The  order  made  was  minuted  as  follows  : — 

"Ordered,  that  the  accounts  directed  by  the  decree  do  proceed;  all  deeds  to  be 
deposited  upon  oath  in  the  Master's  office ;  defendants  to  give  security  for  the 
amount  of  the  rents,  and  the  costs  of  the  cross-suit,  to  the  satisfaction  of  the  Master. 
All  other  proceedings  under  the  decree,  pending  the  appeal,  till  further  order  to  be 
stayed."  (a) 

February  23d. — The  defendants  not  having  taken  any  step  towards  either 
depositing  the  deeds,  or  giving  security  for  the  rents  and  profits, 

Jervis,  for  the  plaintiti,  moved  that  the  execution  of  the  decree  might  be  enforced 
by  delivery  of  possession  of  the  premises,  on  or  before  the  25th  March  next,  and 
otherwise. 

Martin  and  Barber  opposed  the  motion,  on  the  ground  that  it  was  incumbent  on 
the  plaintiff'  to  have  taken  steps  for  ascertaining  the  amount  of  the  rents  and  profits 
for  which  security  was  to  be  given,  whereas  he  had  not  brought  any  charge  into  the 
Master's  office,  or  taken  out  any  warrant. 

But  per  Alexander,  C.  B.  The  decree  was  arrested  upon  certain  conditions,  and 
the  burden  lay  upon  the  defendants  to  comply  with  those  conditions  by  proposing 
and  [261]  perfecting  security  to  the  Master's  satisfaction.  The  plaintiff'  is  entitled  to 
a  conditional  order,  that  security  shall  be  given,  in  whatever  gross  sum  the  Master 
may  think  proper,  otherwise  the  proceeilings  not  to  be  suspended. 

Ultimately,  the  following  order  was  made,  according  to  the  terms  of  the  minute  : — 

"Ordered,  according  to  the  notice  of  motion  :  but,  upon  the  defendants'  perfecting 

(a)  Vide  JVarden  of  St.  Paul's  v.  Morris,  9  Ves.  316.  Chanmn  v.  Gharman, 
16  Ves.  115.     IFay  v.  Foy,  18  Ves.  453. 
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the  security,  and  depositing  the  deeds,  &c.,  before  the  25th  March,  the  delivery 
of  possession,  and  other  proceedings,  to  be  stayed,  as  directed  by  the  order  of  the 
28th  January  last :  the  amount  of  rents,  &c.,  for  which  security  is  to  be  given,  to 
be  verified  by  the  affidavit  of  Morgan." 

The  King  v.  Dyer  (on  a  Writ  of  Extent).  February  23d,  1825. — Sale  of  real  estate 
extended  under  the  excise  lavi's,  directed  to  take  place  before  a  collector  of  excise 
resident  in  the  country,  where  the  property  was  situated. 

In  Michaelmas  Term,  1822,  judgment  was  entered  up  in  this  Court  against  the 
defendant,  at  the  suit  of  his  majesty,  for  16,9001,  penalties  for  offences  against  the 
excise  laws  ;  and  a  writ  of  extent  was  subsequently  issued,  to  recover  the  amount. 
By  an  inquisition,  taken  on  the  2nd  February,  1824,  the  defendant  was  found  to  have 
been,  at  the  issuing  of  the  extent,  and  to  be,  at  the  taking  of  the  inquisition,  seised 
in  fee  of  two  messuages  or  tenements,  in  the  parish  of  Goring,  in  the  county  of  Sussex, 
of  the  yearly  value  of  131.,  which  the  sheriff  of  Sussex  took  and  seised  into  his 
majesty's  hands,  according  to  the  command  of  the  extent. 

The  extent  and  inquisition  having  been  returned  and  filed,  and  no  claim  to  the 
property  seised  having  been  entered, — on  the  23rd  July,  1824,  the  Attorney  General, 
on  behalf  of  his  Majesty,  applied  to  the  court  for  a  sale  of  the  [262]  said  estate,  by 
public  auction,  pursuant  to  the  stat.  25  G.  III.,  c.  35, (a)  in  Sussex,  by  or  before 
William  Lambert,  esq.,  the  collector  of  excise  at  Lewes.  It  was  represented  that  this 
mode  of  dispo.sing  of  the  property  would  effect  a  considerable  saving  of  expense,  and 
it  was  accordingly  ordered,  that  all  the  right,  title,  estate,  and  interest  of  the  defen- 
dant, his  heirs  and  assigns,  in  the  premises,  should  be  sold  in  the  manner  mentioned, 
for  the  best  price  or  prices  that  could  be  procured,  at  such  time  and  place,  and  in 
such  lots,  as  should  be  appointed  and  advertised  by  the  said  collector ;  and  that  he 
should  take  down  the  several  biddings,  and  certify  the  same,  and  the  name  and  resi- 
dence of  the  best  bidder,  to  this  Court.  And  the  other  directions  usual  on  sales  of 
extended  real  estates  under  the  orders  of  the  Court,  for  conveyance  to  tht!  purchaser 
or  purchasers,  by  the  King's  Remembrancer,  &c.,  were  added. 

But  before  the  abolition  of  the  office  of  Deputy  Remembrancer  (by  the  stat. 
57  G.  III.,  c.  60),  sales  of  this  description  having  always  been  ordered  to  take  place 
before  that  officer,  or  with  his  approbation,  and  having  been,  in  fact,  conducted  before 
a  person  appointed  by  him,  who  was  allowed  fees  and  expenses  for  travelling  and  loss 
of  time ;  and  the  present  application  having  been  made  at  the  instance  of  the  Solicitor 
of  the  excise,  the  King's  Remembrancer  thought  the  new  course  [263]  proposed  open 
to  objections,  and  therefore,  by  an  arrangement  between  the  two  officers,  the  order 
obtained  was  drawn  up  as  an  order  nisi,  to  afford  an  opportunity  of  discussing  its 
merits  before  the  Court.  The  time  for  shewing  cause  was  enlarged,  by  agreement, 
until  this  day,  when 

Richards,  G.,  and  Younge,  for  the  King's  Remembrancer,  shewed  for  cause  against 
the  order,  that  the  application  was  unprecedented,  and  an  attempt  to  take  away  an 
ancient  authority  exercised  by  this  Court  and  its  officers  ;  that  the  alteration  of 
practice  involved  in  it  would  be  attended  with  no  saving  of  expense,  or  at  least,  so 
trifling  a  reduction,  as  to  be  outweighed  by  the  disadvantage  accruing  to  the  public 
from  having  the  superintendence  committed  to  the  officer  of  excise  instead  of  an 
officer  of  this  Court,  appointed  by  the  King's  Remembrancer, — inasmuch  as  the 
former  could  not  possess  the  degree  of  legal  knowledge,  and  skill  adequate  to  the 

(a)  "  An  Act  for  the  more  easy  and  effectual  sale  of  lands,  tenements,  and  heredita- 
ments of  crown  debtors,  or  of  their  sureties."  By  section  1  of  which  it  is  (inter  alia) 
enacted,  "  That  it  shall  and  may  be  lawful  to  and  for  his  majesty's  Court  of  Exchequer, 
and  the  same  Court  is  thereby  authorized,  on  the  application  of  his  majesty's  Attorney 
General  in  a  summary  way,  by  motion  to  the  same  Court,  to  order  that  the  right, 
title,  estate,  and  interest  of  any  debtor  to  his  majesty,  his  heirs  and  successors,  and 
the  right,  title,  estate,  and  interest  of  the  heirs  and  assigns  of  such  debtor,  in  any 
lands,  tenements,  or  hereditaments  which  have  been  or  shall  be  extended  under  and 
by  virtue  of  any  such  writ  of  extent  or  diem  clausit  extremum,  as  aforesaid,  or  so 
much  thereof  as  shall  be  sufficient  to  satisfy  the  debt  for  which  the  same  shall  have 
been  so  extended,  shall  be  sold  in  such  manner  as  the  Court  shall  direct." 
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discharge  of  the  duty,  and  would  not  be  responsible  to,  nor  subject  to  the  control  of, 
the  Court ;  that,  in  Chancery,  sales  in  the  country  were  invariably  carried  on  before 
persons  delegated  by  a  Master,  who  made  the  report  himself ;  whereas,  by  the  course 
in  question,  the  Court  would  be  under  the  necessity  of  receiving  a  report  from  an 
officer  of  excise. 

The  Attorney  General  and  Walton,  in  support  of  the  order,  said  that  the  question 
was,  Istly,  whether  the  Court  had  authority  to  make  the  order;  and  2dly,  if  so, 
whether  it  was  proper  to  be  made.  Istly.  The  Court  did  possess  authority  by  the 
express  words  of  the  act,  which  directed  that  the  extended  estate  should  be  sold  in 
such  manner  as  the  Court  should  direct. 

2dly.  The  order  was  proper,  and  was  not  opposed  by  the  party  himself.  It  was 
absolutely  necessary  that  the  sale  should  take  place  in  the  country,  where  the  property 
was  situated  :  if  an  officer  of  the  Court  were  deputed  there,  to  conduct  it,  he  could 
not  be  expected  to  act  without  remu-[264]-neration  for  his  travelling  expenses  and 
loss  of  time,  whereas,  the  Collector  of  excise,  being  on  the  spot,  would  act  for 
nothing.  Every  thing  relating  to  the  conveyance,  and  title  was  to  be  conducted 
by  the  King's  Remembrancer  in  the  old  mode,  and  the  whole  duty  assigned  to  the 
Collector  was  the  mechanical  operation  of  advertizing,  taking  the  biddings,  and 
returning  the  best  bidder,  which  was  fitly  enough  entrusted  to  him,  the  forfeiture 
having  taken  place  under  the  excise  laws. 

Alexander,  L.  C.  B.  By  analogy  to  the  practice  in  Chancery,  the  course  here 
is  quite  clear.  In  Chancery  the  general  rule  is,  that  sales  should  be  superintended 
by  the  Master ;  but,  in  particular  circumstances,  it  becomes  of  advantage  to  the  party 
that  the  property  should  be  sold  by  another  person,  and  the  Court  takes  that  into  its 
consideration,  and  directs  a  sale  where,  and  before  whom  it  thinks  proper.  Without 
laying  down  any  general  rule,  it  seems  a  proper  exercise  of  the  discretionary  power 
possessed  by  this  Couit,  to  direct  a  sale  before  an  individual,  who,  from  his  office,  and 
place  of  residence,  has  probably  some  knowledge  of  the  property,  and  who  will  act 
without  any  charge. 

Graham,  B.  The  act  of  parliament  has  given  a  discretion  to  the  Court,  with 
respect  to  the  individual  who  is  to  conduct  the  sale  If  any,  except  a  competent 
person,  were  appointed  for  that  purpose,  I  should  feel  the  force  of  the  objections,  but 
there  is  no  suggestion  that  this  gentleman  is  incompetent  to  the  duties  actually 
devolving  on  him. 

Garrow,  B.,  and  HuLLOCK,  B.,  were  of  the  same  opinion. 

Cause  disallowed — Order  absolute. 

End  of  the  Sittings  after  Hilary  Term. 


[265]    Cases  at  Law  and  in  Equity,  Argued  and  Determined  in  the 
Court  of  Exchequer,  E.vster  Term,  6th  George  IV. 

Evelyn  v.  Griffith  and  Bray.  Exchequer  of  Pleas.  April  21st,  182.5. — Where 
a  demurrer  tendered  at  the  office  to  a  bill  was  refused,  on  a  mis-statement  that 
an  attachment  had  issued  for  want  of  answer,  an  attachment  issued  subsequently 
was  set  aside,  and  leave  given  to  demur. 

Martin,  H.,  (with  whom  was  Wakefield),  moved  to  set  aside  the  attachment  issued 
in  this  cause,  for  want  of  answer,  and  that  the  defendants  might  be  at  liberty  to 
demur. 

It  appeared  from  an  affidavit  in  support  of  the  motion,  that  the  bill  had  been 
filed  as  of  last  Michaelmas  term,  and  that  the  defendants  having  been  advised  to 
demur,  a  demurrer  was  tendered  at  the  office  on  the  22nd  March,  but  refused  to  be 
received,  on  the  alleged  ground  that  an  attachment  had  previously  issued  for  want 
of  answer : — it  further  appeared,  that  the  attachment  had  not  in  fact  issued  till 
afterwards,  and  that  the  first^named  defendant,  an  elderly  lady,  had  been  arrested  on 
it,  and  compelled  to  give  bail. 

Passmore,  contra,  objected  that  he  had  not  seen  the  affidavit ;  and  it  turned  out, 
that  it  had  been  filed  only  the  day  before.     But  the  Court  considering  that  to  be 


412  MANNING    V.  UNDERWOOD  M'CLE.  &  YO.  266. 

immaterial,  from  the  natui-e  of  the  contents  of  the  afBdavit, — and  severely  censuring 
the  mis-statement, — under  the  cii'cumstances, 
Made  the  Order. 

[266]  Manning  r.  Underwood.  Exchequer  of  Pleas.  April  22nd,  1825. — This 
Court  will  not  grant  a  new  trial  on  account  of  the  verdict  being  against  evidence, 
where  the  damages  recovered  are  under  201.,  unless  the  conduct  of  the  jury  has 
been  quite  outrageous. 

This  was  an  action  for  work  and  labour,  which  was  tried  before  Garrow,  B.,  at  the 
spring  assizes,  1825,  for  Gloucestershire,  and  a  verdict  found  for  the  plaintiff,  with 
151.  damages. 

Taunton,  \V.  E.,  moved  for  a  rule  to  shew  cause,  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  granted,  on  the  ground  that  the  verdict  had  been  contrary 
to  evidence.  Garrow,  B.,  asked,  whether  the  smallness  of  the  sum,  was  not,  in  limine, 
an  objection  to  the  motion.  Taunton  replied,  that  he  knew  it  would  be  so  in  the 
King's  Bench,  but  that  he  was  not  aware  the  rule  was  so  inflexible  here. 

Garrow,  B.,  I  have  always  understood,  that  unless  the  conduct  of  the  jury  has  been 
quite  outrageous,  the  Courts  would  not  interfere,  if  the  sum  recovered  was  under  201. 
It  having  been  doubted  whether  that  rule  obtained  in  this  court,  the  point  was 
considered  here  in  a  particular  ease,  and  it  was  decided,  that  it  did.  It  would  be 
very  inconvenient  if  there  were  a  different  rule  in  different  Courts,  on  so  important 
a  subject. 

The  other  Barons  concurred,  and 

The  Rule  was  refused. 


The  King  v.  Cuming.  Exchequer  of  Pleas  April  22nd,  1825.— The  act  1  G.  IV., 
c.  119,  s.  41,  empowers  prisoners  under  writ  of  capias  in  immediate  extents, 
issued,  and  remaining  in  force  at  the  instance,  and  for  the  benefit  and  I'cimburse- 
ment  of  any  surety,  &c.,  who  shall  and  may  have  advanced  and  paid  the  debt  to 
the  crown,  to  apply  to  the  Barons  of  the  Exchequer,  to  be  discharged. — That 
provision  does  not  authorize  an  application  for  discharge  of  a  prisoner  whose 
principal  has  paid  part  of  the  debt,  and  given  a  warrant  of  attorney  for  the 
residue. 

The  defendant  had  been  a  collector  of  land  and  assessed  taxes,  for  the  hamlet  of 
Rochampton  in  Surrey,  and  had  become  a  defaulter  to  a  considerable  amount.  One 
of  his  [267J  sureties  having  been  called  upon  on  behalf  of  the  ci-own,  had  paid  part 
of  the  sum  for  which  he  had  been  bound,  and  given  a  warrant  of  attorney  for  the 
remainder,  which  was  to  be  paid  by  instalments.  A  writ  of  immediate  extent  had 
issued  against  the  principal,  at  the  instance  of  the  surety,  which  was  i-emaining  in 
force,  and  the  principal  was  detained  in  the  custody  of  the  warden  of  the  Fleet,  by 
virtue  of  the  capias  in  the  same.  The  prisonei-  had  caused  notice  to  be  given  to  the 
surety,  on  the  15th  March  last,  that  he  intended  to  make  application  to  the  Court 
for  his  discharge,  pursuant  to  the  act  1  G.  IV.,  c.  119,  "for  the  relief  of  insolvent 
debtors  in  England  ;  "  and  a  rule  had  been  obtained  by  Abraham,  under  the  41st  section 
of  the  statute,(<i)  for  bringing  up  the  body  of  [268]  the  defendant  this  day,  and 
shewing  cause  why  he  should  not  be  discharged. 

(a)  By  that  section  it  is  enacted,  "  That  it  shall  and  may  be  lawful,  for  any  person 
or  persons  who  may  now,  or  shall  hereafter,  be  imprisoned  under  or  by  \'irtue  of  any 
writ  of  capias,  in  any  immediate  extent  or  extents,  issued,  and  remaining  in  force,  at 
the  instance,  or  for  the  benefit  and  reimbursement  of  any  surety  or  sureties,  oi'  other 
person  or  persons,  or  the  inhabitants  of  any  parish,  ward,  or  place,  who  shall  or  may 
have  advanced  and  paid  the  debt  to  the  crown,  and  by  reason  whereof  the  Lords 
Commissioners  of  his  majesty's  treasury  may  not  be  authorized  to  give  their  consent 
last  afoi'esaid,  to  apply  to  the  Barons  of  his  majesty's  Court  of  Exchequer,  in  England 
or  Scotland,  for  his,  her  or  their  discharge ;  giving  one  month's  previous  notice  in 
writing  to  the  surety  or  sureties,  or  person  or  persons  aforesaid,  or  to  the  church- 
wardens or  overseers  of  the  parish,  ward,  or  place,  at  whose  instance,  or  for  whose 
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Parke  now  opposed  the  latter  part  of  the  application,  contending,  that  the  case 
did  not  fall  within  the  meaning  of  the  clause  of  the  statute  on  which  it  was  grounded. 
The  clause  authorized  this  Court  to  order  the  liberation  of  any  person  imprisoned  by 
writ  of  capias,  in  any  immediate  extent,  issued,  and  remaining  in  force  for  the 
reimbursement  of  any  surety,  &c.,  who  shall,  or  may  have  advanced  and  paid  the  delit 
to  the  crown.  In  this  case  the  surety  had  only  given  security  to  the  crown  for  the 
part  of  the  debt  remaining  due,  and  therefore  stood  in  a  different  situation  from  a 
person  who  had  advanced  and  paid  the  debt.  Taylor  v.  Higgins  (3  East,  169),  Maxwell 
V.  Jameson  (2  B.  &  Aid.  54). 

Abraham,  in  support  of  the  rule,  argued  that,  compaiing  together  the  4 1st  and 
40th  sections  of  the  act,  of  which  the  latter  contemplated  the  case,  where  the  party 
is  in  custody  at  the  suit  of  the  crown,  the  defendant  appeared  entitled  to  his  discharge, 
under  the  former,  which  was  a  remedial  provision,  and  ought  to  receive  a  liberal 
construction.  He  denied  the  application  of  the  cases,  and  observed  that  the  words 
"shall  and  may,"  in  the  statute  S  and  9  W.  III.,  c.  11,  had  been  construed  to  signify 
"  must." 

But  the  Court  was  of  opinion,  the  case  did  not  come  within  the  provisions  of  the 
statute,  and  therefore. 

Refused  the  application. 

[269]  Williams,  Gent.,  one,  &c.,  v.  Fowler.  Exchequer  of  Pleas.  April  23rd, 
182-5  — Case  lies  against  a  husband  for  the  (reasonable)  costs  of  proceedings  at  law 
and  in  equity,  instituted  by  an  attorney,  against  him  on  behalf  of  his  wife,  who 
had  been  forced  to  leave  his  house  by  extreme  ill-treatment, — the  husband  having 
previously  tendered  to  the  plainlift'  the  rent  of  a  cottage  occupied  by  the  wife, 
after  her  departure,  and  undertaken  to  pay  the  bill  of  costs,  if  reasonable. 

Case  to  recover  from  the  defendant  a  sum  of  1221.  13s.  3d.  the  amount  of  a  bill 
of  costs,  for  business  done  by  the  plaintiff  as  the  attorney  and  solicitor  of  the  defendant, 
and  upon  his  retainer ;  and  another  sum  of  51.  for  the  rent  of  a  cottage.  On  the  trial 
of  the  cause,  before  Garrow,  B.,  at  the  last  spring  assizes,  for  Gloucestershire,  the 
following  facts  appeared  in  evidence. 

The  defendant's  wife  was  possessed  of  property,  real,  and  personal,  in  her  own 
right,  which  circumstance  occasioned  violent  disputes  between  them,  and  led  to  such 
a  degree  of  ill  treatment  on  his  part,  that  she  was  compelled  to  quit  his  house  in 
February,  1820,  and  within  a  few  months  after  the  marriage.  A  separation  was 
subsequently  proposed,  and  agreed  to  by  the  defendant,  in  consideration  that  a  portion 
of  Mrs.  Fowler's  property  was  to  be  settled  on  him.  But,  after  the  deeds  had  been 
prepared,  he  retracted,  considering  the  benefit  thereby  intended  to  be  secured  to  him, 
too  small.  In  consequence,  Mrs.  Fowler  exhibited  articles  of  the  peace  against  him, 
at  the  Gloucester  sessions,  and  he  was  compelled  to  enter  into  his  recognizance,  and 
to  find  sureties  to  keep  the  peace  for  two  years.  A  bill  was  also  filed  against  the 
defendant  on  the  equity  side  of  this  Court,  one  of  the  objects  of  which  was  to  enfoi'ce 
the  execution  of  a  settlement,  according  to  terms  to  which  he  had  given  his  assent 
and  promise  previous  to  the  marriage :  and  various  steps  were  taken  with  a  view  to 
the  institution  of  a  suit  in  the  Ecclesiastical  Court,  for  a  divorce.     The  plaintiff  was 

benefit  respectively  such  extent  or  extents  shall  remain  in  force,  of  the  intention  of 
such  person  or  persons  so  imprisoned  to  make  such  application,  and  an  enumeration 
and  description  of  all  and  every  the  property,  debts,  and  effects  whatsoever,  of  such 
person  or  persons,  in  his,  her,  or  their  possession  or  power,  or  in  the  possession  or 
power  of  any  other  person  or  persons,  for  his,  her,  or  their  use,  and  for  the  said  Court 
to  whom  such  application  shall  be  made,  to  order  such  person  or  persons  to  be  brought 
before  them,  or  before  any  Baron  of  the  said  Court,  to  be  e.x:amined  upon  oath, 
touching  and  concerning  his,  her,  or  their  propertj'  and  effects  ;  and  if  such  person 
or  persons  respectively  shall  upon  such  examination  make  a  full  disclosure  of  all  his, 
her,  or  their  property  and  effects,  and  it  shall  otherwise  appear  to  the  satisfaction  of 
the  said  Court  reasonable  and  proper  that  the  said  person  or  persons  should  bo  no  longer 
imprisoned  under  such  writ,  for  such  Court,  or  Baron,  to  order  a  writ  of  supersedeas 
quod  corpus  to  be  issued  out  of  the  said  Court,  for  the  liberation  of  such  person  or 
persons  from  such  imprisonment,  &c." 
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the  adviser  and  agent  of  Mrs.  Fowlei',  in  the  course  of  all  these  proceedings,  and 
his  bill  consisted  of  the  expenses  incurred,  and  charges  made  in  conducting  them, 
and  preparing  the  deeds,  &c.  The  other  demand  was  made  for  the  use  and  occupation 
of  a  cottage  belong-[270]-ing  to  the  plaintiff,  by  Mrs.  Fowler,  some  time  after  quitting 
her  husband's  abode,  and  when  a  longer  residence  with  her  friends  became  inconvenient. 
An  attorney  who  was  examined,  represented  the  bill  as  reasonable,  if  the  business 
was  necessary.  Another  witness  stated,  that  in  December,  1820,  he  had  been 
employed  by  Fowler  to  offer  Williams  the  51.  for  rent,  and  to  make  inquiries  respecting 
the  amount  of  his  bill,  which  Fowler  said  he  would  pay  immediately  if  it  were  small 
or  reasonable,  but,  if  large,  he  would  have  it  reduced  ;  and  that  Williams  refused  to 
accept  the  sum  tendered. 

The  defendant's  liability  to  the  claim  for  rent,  was  admitted  ;  but  it  was  objected, 
that  as  most  of  the  proceedings  for  which  the  costs  had  been  incurred  were  aimed 
directly  against  the  defendant  himself,  it  was  impossible  to  presume  the  business  had 
been  done  with  his  assent,  and  upon  his  retainer ;  and  that,  therefore,  so  far  as 
regarded  that  claim  the  action  could  not  be  sustained.  The  conversation  respecting 
the  bill  was  attempted  to  be  put  on  the  footing  of  a  mere  peace-ofiering,  and  an  effort 
to  obtain  an  accommodation  upon  the  best  terms  practicable,  so  as  to  avoid  the 
alternative  of  being  brought  into  a  court  of  law.  The  learned  judge,  however,  told 
the  jury  that  if  a  husband  conducted  himself  with  cruelty  towards  his  wife,  so  that 
she  was  obliged  to  separate  from  his  society,  he  was  liable  for  her  necessary  expenses 
while  absent :  that,  in  this  case,  the  husband  had  adopted  the  wife's  act  of  leaving 
his  house,  and  admitted  its  necessity,  by  the  formal  tender  of  the  51.,  and  left  it  to 
them  upon  the  whole  of  the  circumstances  to  say,  whether  he  was  not  chargeable 
for  the  business,  part  of  which  had  been  done  more  for  his  own  benefit  than  that  of 
any  other  person.  The  jury,  under  his  lordship's  direction,  found  a  verdict  for  the 
full  demand  :  and  now  Taunton,  W.  E.,  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had,  or  why  the  damages  should  not 
be  reduced,  [271]  upon  the  grounds  which  he  had  advanced  at  the  trial.  He  con- 
tended that  the  husband  could  not  be  held  liable  for  the  expenses  of  the  wife's 
proceedings,  unless  she  was  justified  in  abandoning  his  protection.  In  Horwoud  v. 
Beffcr  (3  'Taunt.  421),  it  had  been  laid  down  by  the  Court  of  Common  Pleas,  that 
nothing  short  of  absolute  personal  violence,  or  a  reasonable  fear  of  it,  could  justify  a 
wife  in  quitting  her  husband's  house  :  now  the  only  evidence  tending  to  that,  in  this 
case,  was  that  given  by  a  son  of  the  wife  by  a  former  husband,  which  was  limited  to 
a  statement  of  ill-treatment  generally,  without  specifying  in  what  it  consisted,  and 
that  was  infinitely  too  general  to  amount  to  a  proof  of  justification.  Nothing  was 
more  vague,  than  ill-treatment,  the  existence  and  degrees  of  which  might  depend  on, 
and  vary  with  the  character,  habits,  and  feelings  of  every  different  individual ;  and  every 
thing  ought  to  be  avoided  which  might  seem  to  hold  out  a  temptation,  and  encourage- 
ment to  differences  in  mai'ried  life. 

Alexander,  C.  B.  It  appears  to  me  that  the  point  upon  which  the  question 
turns  is,  whether  the  conditional  promise  of  the  hu.sband  to  pay  the  bill  was  a  matter 
to  be  left  to  the  jury,  as  an  acknowledgment  of  his  liability.  I  think  it  was.  They 
have  found  that  the  bill  was  reasonable  ;  and  that,  therefore,  the  defendant  was  liable 
to  the  payment  of  it. 

Grah.\m,  B.  I  go  on  the  same  ground  as  the  Chief  Baron  does.  The  circumstances 
are  such  that  the  case  cited  does  not  apply.  If  the  husband,  when  the  demand  was 
made,  had  said  he  would  have  nothing  to  do  with  it,  he  might  perhaps  have  protected 
himself  under  that  case.  But,  he  agrees  to  pay  the  rent ;  and  with  the  bill  before 
him,  makes  an  offer  to  settle  it  also,  if  small,  [272]  or  reasonable.  The  former  act 
was  evidence  of  an  acknowledgment  that  the  wife  was  justified  in  leaving  the 
house ;  and  the  latter  made  it  entirely  a  question  of  fact  for  the  jury,  whether  the  bill 
was,  or  was  not,  reasonable. 

Garrow,  B  ,  (after  reading  his  notes  of  the  evidence  to  shew  the  great  extent  of 
the  ill  usage  practised),  and  Hullock,  B.,  concurred. 

Rule  refused. 


I 
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Della  Cainea  v.  Hatr'ard,  Clerk,  and  Others.  Exchequer  of  Pleas.  April  2Sth, 
1825. — A  receiver,  who  i.s  a  solicitor,  will  not  be  peimitted  to  bring  actions  against 
tenants,  for  arrears  of  rent,  with  the  approbation  of  the  Master,  in  the  name  of  a 
trustees  of  the  estate,  but  in  opposition  to  his  wi.shes. — Nor,  in  such  circumstances, 
will  the  Court  refer  it  to  the  Master  to  see,  whether  it  would  be  proper  for  the 
receiver  to  proceed  in  his  own  name. 

Brougham,  W.,  had  moved,  in  last  term,  that  the  receiver  in  this  cause  might  be 
at  liberty,  with  the  approbation  of  the  Master,  to  proceed  by  action,  in  the  name  of 
the  defendant,  an  executor  and  devisee  in  trust  of  the  estates,  against  certain  tenants 
of  part  thereof,  stated  to  be  greatly  in  arrear  for  rent,  and  on  whom  (as  was  alleged), 
no  distress  could  be  made  ;  and  that  he  might  have  leave,  from  time  to  time,  with  the 
approbation  of  the  Master,  to  proceed  by  action,  or  otherwise,  against  any  of  the 
tenants  who  might  be  in  similar  circumstances.  The  application,  not  having  been 
supported  by  an  affidavit,  was  refused. 

Brougham  now  renewed  it  upon  affidavits  of  the  receiver,  and  his  agent  in  the 
country.  The  latter  stated,  that  a  sum  of  761.  7s.  lOd.  for  rent,  and  arrears  of  rent, 
up  to  Michaelmas  last,  was  now  justly  due  from  one  tenant :  that  to  the  best  of  his 
information  and  belief,  the  sums  of  691.  9s  6d.,  or  thereabouts,  and  of  131.  10s.  or 
thereabouts,  the  first  for  rent,  and  arrears  up  to  Michaelmas  last,  the  second,  up  to 
Michaelmas,  1822,  were  due  from  two  other  tenants  respectively.  The  receiver's 
affidavit  stated  his  [273]  information  and  belief,  that  if  proceedings  at  law  were 
commenced  against  those  tenants,  the  payment  of  the  rent  due,  or  some  part  of  it, 
might  be  obtained. 

In  answer  to  questions  by  the  Court,  it  was  stated  that  the  plaintifT,  the  person 
beneficially  interested  in  the  estate,  was  a  widow,  and  at  present  in  Italy, — that  some 
of  the  defendants  were  minors, — that  the  receiver  was  a  solicitor,  and  that  it  was  not 
known  how  he  had  been  appointed  concurrently  with  the  trustee. 

Spence,  on  behalf  of  the  trustee,  opposed  the  application,  objecting  that  a  sufficient 
case  had  not  been  made  to  justify  the  use  of  his  name  in  the  manner  proposed. 
Besides,  there  was  reason  to  think,  though  he  could  not  assert  it  positively,  that  the 
tenants  had  attorned  to  the  receiver,  in  which  event  there  would  be  no  necessity  to 
make  use  of  Mr.  Hayward's  name.  To  accede  to  the  application  would  be  giving  the 
receiver,  who  was  a  solicitor,  too  great  an  interest  in  the  cause ;  and  there  was  no 
saying  to  what  extent  of  expense  he  might  afterwards  subject  the  estate. 

The  Court  said  that  this  was  too  large  a  power  to  confer  on  any  professional 
person,  and  that  they  would  not  take  away  all  discretion,  and  power  from  the  trustee, 
and  in  consequence 

Refused  the  motion,  with  costs.  (*) 


[274]  Jones  v.  Steele.  Exchequer  of  Pleas.  April  29th,  1825. — Taxed  costs 
allowed  on  over-ruling  frivolous  exceptions  to  an  answer  to  a  bill  for  discovery, 
instead  of  40s.,  the  ordinary  costs. 

This  was  a  bill  for  discovery  merely.  Exceptions  had  been  taken  to  the  answer, 
which  were  now  argued,  and  appearing  to  the  Court  to  be  frivolous,  were  over-ruled, 
with  costs  to  be  taxed,  instead  of  40s.,  the  ordinary  costs  of  over-ruling  exceptions. 

Farrer,  for  the  plaintiff. 

Theobald,  for  the  defendant. 


Wilson  and  Others  v.  Forster  and  Others.  Exchequer  of  Pleas.  April  30th, 
1825. — It  does  not  establish  a  sufficient  interest  in  a  title  deed,  relating  to  real 
estate,  warrant  an  order  for  its  production,  that  if  its  effect  be  such  as  is  sworn 
to  by  the  party  claiming  the  estate  under  it,  legatees  will  lose  the  benefit  of 

{*)  The  motion,  of  which  notice  had  been  given,  having  failed,  Brougham  applied 
for  a  reference  to  the  Master,  to  see  whether  it  would  be  proper  to  proceed  in  the 
name  of  the  receiver,  but  this  was  also  refused. 
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legacies  bequeathed  to  them  by  that  party's  ancestor  from  whom  he  immediately 
derives  title. 

[For  further  proceedings  see  1831,  Younge,  280.] 

This  (amended)  bill  was  tiled  by  the  plaintiils,  as  legatees,  claiming  under  the  will 
of  John  Forster,  who  had  charged  his  estates  in  general  terms  with  the  payment  of 
his  legacies,  for  taking  an  account  of  the  testator's  personal  estate,  and  such  real 
estates  as  he  had  died  seised  of  in  fee  simple  ;  and  a  decree  had  been  made  to  that 
efTect.  An  interrogatory  had  been  exhibited  for  the  further  examination  of  the  defen- 
dants, touching  a  settlement,  or  deed,  relating  to  an  estate  of  which  the  testator  had 
died  seised  (in  fee,  according  to  the  allegation  of  the  plaintift's),  and  referred  to  in 
former  examinations  of  two  of  the  defendants,  who  were  trustees.  The  defendant, 
Forster,  stated,  by  his  examination  in  answer,  that  the  instrument  in  question  was  in 
the  hands  of  his  solicitors,  or  their  agent,  and  that  it  related  to  property  of  which  he 
had  some  time  before  become  tenant  in  tail,  and  had  no  relation  to  any  property  to 
which  the  te.stator  had  ever  been  entitled  in  fee  simple. 

[275]  Meggison,  for  the  plaintiffs,  moved  that  the  defendants,  or  the  defendant, 
Forstei',  might  produce  and  leave  the  deed  in  the  office  of  the  Master,  to  whom  the 
cause  stood  referred  ;  arguing  that  Forster  being  but  a  farmer  was  incompetent  to 
describe  the  efl'ect  of  the  deed,  and  that  if  the  legatees  were  obliged  to  take  it  upon 
his  representation,  they  would  be  ciepr'ived  of  their  legacies  to  the  amount  of  20001., 
which  circumstance  gave  them  a  sufficient  interest  in  the  document  to  call  for  an 
inspection  of  it. 

Alexander,  C.  B.  The  question  is,  whether  you  have  any  cases  to  shew  that  the 
Court  will  compel  a  tenant  in  tail  to  produce  the  deed  under  which  he  claims,  without 
shewing  a  more  direct  interest  in  it. 

Purvis,  contra,  contended  that  the  application  was  contrary  to  all  principle  and 
authority,  and  said  he  could  produce  several  cases  in  point,  if  the  Court  thought  it 
necessary. (*) 

Alexander,  C.  B.  The  difficulty  in  the  way  of  the  application  is  the  rule  of  the 
Court.  There  is  reason  enough,  but  is  there  any  authority  for  the  motion  1  The 
alleged  hardship  is  one  which  happens  in  every  case  where  a  party  desires  to  see 
deeds  which  constitute  the  title  of  the  person  who  is  called  upon  to  produce  them :  he 
must  take  the  effect  of  them  on  the  oath  of  the  individual  who  holds  them. 

Per  Curiam.     Motion  refused,  with  costs. (t) 

[276]  Greenwood  v.  Misdale.  Exchequer  of  Pleas.  April  30th,  182.5. — A  sub- 
mission to  arbitration  by  a  Baron's  order  is  revocable  until  the  order  is  made  a 
rule  of  Court. 

This  cause  had  been  referred  to  arbitration  by  an  order  of  one  of  the  Barons, 
which  was  not  made  a  rule  of  Court.  An  award  had  been  made  :  a  nile  for  setting 
which  aside  had  been  obtained  on  this  ground,  amongst  several  others,  that  the 
authority  of  the  arbitrators  had  been  revoked,  by  writing,  prior  to  the  making  of 
their  award. 

Pollock,  F.,  in  shewing  cause,  now  contended  that  the  power  was  not  revocable 
under  such  circumstances,  and  that  the  parties  were  absolutely  bound  by  the  order. 
[HuUock,  B.  It  has  been  decided,  repeatedly,  that  a  judge's  order,  and  even  an 
order  of  nisi  prius,  may  be  revoked  until  it  is  made  a  rule  of  Court.]  It  has  been 
so  held  in  the  Common  Pleas ;  but  the  point  is  not  understood  to  have  been  directly 
decided  in  the  King's  Bench,  or  in  this  Court. 

Hl'LLOCK,  B.  In  .-^slon  v.  Gewije  (2  1!.  &  Aid.  395),  one  of  the  parties  revoked  a 
submission  which  had  been  entered  into  by  a  judge's  order,  after  the  reference  had 
been  proceeded  on,  on  account  of  being  unable  to  procure  the  attendance  of  material 
witnesses  It  was  held  that  the  order  might  be  made  a  rule  of  Court  after  the 
revocation  :  but  the  Court  refused  an  application,  that  the  party  who  had  revoked 

(*)  Vide  the  judgment  of  the  Chief  Baron  in  Firkins  v.  Lowe,  M'Cle.  Rep.  73. 
(t)  The  Court  intimated  to  the  phiintiffs'  counsel  that  he  might  come  again,  if  he 
found  any  authority  in  favour  of  the  application  ;  but  it  was  not  renewed. 
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might  pay  the  other  party's  costs,  occasioned  by  the  reference,  saying  she  had  good 
grounds  for  revoking.  The  case  has  occurred  here  half  a  dozen  times.  Accordingly, 
the  Court  made  the 

Kule  absolute. 

Jones,  D.  F.,  was  to  support  the  rule. 

[277]  HiNCHLiFFE  V.  Gr.\CIE  THE  YoUNGER.  Exchequer  of  Pleas.  May  3d,  1825. 
— An  affidavit  that  "  the  "  (sole)  "  defendant  has  been  served  with  a  true  copy 
of  a  subpcBna,"  is  too  loose  and  general  to  support  an  attachment  for  want  of 
appearance. 

Duckworth  moved,  upon  notice,  that  the  writ  of  attachment  issued  against  the 
defendant  in  this  cause,  for  want  of  appearance,  and  the  order  for  an  injunction 
founded  thereon,  and  the  writ  of  injunction,  (to  stay  proceedings  at  law),  issued  in 
consequence  of  such  order,  might  be  discharged  for  irregularity  in  the  affidavit  of 
service  of  the  subpojna,  with  costs.  He  took  two  objections  to  the  affidavit ;  first, 
that  it  merely  stated  that  the  defendant  had  been  served  with  a  true  copy  of  a 
subpoena,  there  being  but  one  defendant  :  whereas  it  had  been  decided  in  De  Tilhm  v. 
Sidney  (1  Anstr.  79),  that  in  such  a  case  the  subpcena  itself  must  be  served, (6)  and  that 
was  the  constant  practice  in  Chancery.  Secondly,  That  the  statement  was  too  loose 
and  general  to  be  the  foundation  of  a  writ,  which  went  to  affect  the  liberty  of  the 
subject. 

There  being  nothing  else  to  connect  the  copy  with  this  cause,  either  in  the  affidavit, 
or  collaterally,  the  Court,  on  the  second  ground,  and  without  pronouncing  an  opinion 
upon  the  first, 

Discharged  the  attachment  and  injunction,  with  costs. 

Richards,  G.,  for  the  plaintiff. 

[278]  Barton  and  Others  v.  Cordy.  Exchequer  of  Pleas.  May  Gth,  1825. — 
Trustees  for  sale  of  certain  premises,  gave  notice,  dated  May  18,  1824,  to  A.,  the 
rightful  occupier  of  a  cottage  thereon,  not  to  trespass  on  any  part  thereof,  and 
afterwards  brought  an  action  against  him  for  trespassing  on  an  orchard.  The 
same  parties  gave  another  notice  to  A.  on  the  18th  March,  1825,  and  before  the 
trial,  to  quit  possession  of  all  the  ground  which  he  had  rented,  or  held  under 
them, — held,  that  the  second  notice  acknowledged  A.  as  a  tenant,  and  operated 
as  a  waiver  of  the  first,  which  had  treated  him  as  a  trespasser,  and,  consequently, 
that  the  action  did  not  lie. 

[S.  C.  1  Car.  &  P.  664.] 

This  was  an  action  of  trespass,  tried  before  Garrow,  B.,  at  the  Gloucestershire 
Lent  Assizes,  1825.  It  appeared  that  an  estate,  comprising  the  premises,  on  part  of 
which  the  trespass  was  complained  of,  had  been  devised  to  trustees,  for  the  separate 
use  of  the  wife  of  the  defendant,  an  old  labouring  man,  with  a  power  of  appointment 
to  her  in  fee,  or  otherwise.  In  March,  1822,  she  sold,  and  regularly  appointed,  to 
one  Mallett,  in  fee,  a  parcel  of  the  devised  premises,  described  in  the  indenture  as  a 
cottage,  then  in  the  occupation  of  her  and  her  husband,  with  the  garden  and  orchard 
thereto  adjoining  and  belonging.  In  November,  1823,  Mallett  conveyed  the  tenement 
to  the  plaintiffs,  in  trust,  to  sell  for  the  benefit  of  them  and  his  other  creditors,  but 
charged  with  the  payment  of  part  of  the  purchase-money,  which  remained  due  to 
Mrs.  Cordy, — and  as  to  the  cottage,  subject  to  a  right  of  residence  therein  for  her 
during  her  life.  The  premises,  with  the  reservations  mentioned,  were  put  up  to  sale 
by  the  plaintiffs,  and  knocked  down  to  a  bidder  ;  but  the  defendant  claimed  a  right 
to  retain  the  grounds,  as  well  as  the  cottage,  and  contested  the  possession  of  the 
orchard  with  the  defendants.  The  action  was  brought  to  recover  damages  for  tres- 
passes thereon.  The  plaintiffs  proved  their  title  as  trustees ;  a  notice,  dated 
November  18,  1824,  given  to  the  defendant  and  his  family  by  one  of  them,  on  the 
part  of  himself  and  the  co-trustees,  not  to  trespass  on  any  part  of  the  tenement  in 

{h)  In  Fowler's  Pract.  Excheq.  (p.  120,  second  edition),  it  is  said,  that  where  there 
is  but  one  defendant,  a  copy  of  the  subpoena  may  be  served,  the  original  being  shewn 
at  the  same  time. 

Ex.  Div.  IV.— 14 
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question  ;  .and  various  subsequent  acts  of  the  defendant,  importing  ownership  of  the 
orchard,  and  its  produce.  The  evidence  as  to  which  party  was  in  actual  possession 
of  the  orchaid,  from  the  time  of  Mallett's  purchase,  was  contradictory  ;  but  the 
defendant  had  constantly  retained  a  small  flower  garden,  distinct  from  it.  In  answer 
to  the  [279]  plaintiffs'  case,  a  notice,  dated  and  served  on  the  18  th  of  Mai'ch,  1825, 
addressefl  to  tjie  defendant,  his  wife  and  son,  and  signed  by  the  plaintiffs  and  Mallett, 
was  put  in  and  read.  It  was  in  the  following  terms  : — "Take  notice,  and  you  are 
hereby  required  to  quit  and  deliver  up  to  the  undersigned,  (naming  the  plaintiffs), 
at  Michaelmas  next,  or  at  such  other  day  as  the  current  year  of  your  tenancy  will 
end,  and  expire  next  after  one  half  year  fi'om  the  date,  and  service  of  this  notice,  the 
peaceable,  and  quiet  possession  of  all,  and  all  manner  of  garden  and  other  ground, 
in  the  parish  of  Cam,  in  the  county  of  Gloucester,  which  you,  or  any,  or  either  of  you, 
now  rent  or  hold,  under  the  said  'plaintiffs,'  or  which  you  now  hold  or  lately  held, 
under  the  undersigned  J.  Mallett,  or  you  will  answer  the  contrary  at  your  peril." 
This,  it  was  contended,  was  a  written  acknowledgment  that  the  defendant  was  tenant 
of  the  locus  in  quo  to  the  plaintiffs  : — was  a  waiver  of  the  first  notice,  and  constituted 
a  complete  bar  to  the  present  action,  inasmuch  as  a  party  could  not  be  at  the  same 
time  treated  as  a  tenant  of,  and  trespasser  on,  the  same  place.  The  learned  judge 
inclined  to  that  opinion  ;  but,  instead  of  nonsuiting  the  plaintiffs,  he  advised  the 
jury  to  find  a  verdict  for  them,  with  Is.  damages,  which  was  accordingly  done ;  and 
he  gave  his  certificate,  with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 

Curwood  had  obtained  a  rule  for  that  purpose,  on  a  former  day,  on  the  ground 
stated,  and  another  which  it  is  unnecessary  to  specify ;  against  which 

Taunton,  W.  E.,  shewed  cause.  The  second  notice,  though  large  enough  in  its 
terms  to  comprehend  the  place  in  which  the  trespasses  complained  of  were  committed, 
yet  cannot  be  intended  to  apply  to  it.  It  is  impossible  to  suppose,  that  the  plaintiffs 
meant  to  waive  the  trespasses,  for  which  this  action  was  brought,  and  was  on  the 
very  [280]  eve  of  trial.  They  could  not,  within  ten  days  of  the  day  of  trial,  have 
had  it  in  view  to  furnish,  by  an  acknowledgment  that  the  defendant  was  their  tenant, 
a  direct  answer  to  the  action.  This  case  cannot  be  distinguished  from  Doc  d.  ff'iUiams 
v.  Humphrey  (2  East,  237).  Thei'e  the  lessor  of  the  plaintiff  had  served  one  notice  to 
quit  on  the  defendant,  his  tenant,  which  the  latter  failing  to  do,  he  brought  an  eject- 
ment against  the  defendant,  pending  which,  he  delivered  to  him  another  notice  to 
quit,  describing  the  premises  as  those  which  "  he  then  held  under  him"  (the  plaintiff). 
It  was  objected  that  the  second  notice  was  a  waivei'  of  the  first,  being  a  recognition 
of  the  tenancy  still  subsisting.  But  the  objection  was  over-ruled.  Here  a  prior 
notice  as  to  the  trespass  had  been  served  in  June,  1824,  on  which  this  action  was 
brought.  At  all  events,  this  point  should  have  been  left  to  the  jury,  whose  finding 
would  have  been  conclusive.  Doe.  d.  Cheiuyv.  Batten  (Cowp.  243.  See  6  T.  R.  219), 
Messenger  v.  Armstrong  (1  T.  R.  53).  [Hullock,  B.,  mentioned  the  case  of  Soulshy  v. 
Neving  (9  East,  310).]  But  if  the  notice,  under  these  circumstances,  cannot  but  be 
holden  to  be  a  waiver,  it  did  not  necessarily  apply  to  the  locus  in  quo,  for  there  was 
another  bit  of  ground  which,  the  defendant's  son  proved,  was  called  the  little  flower 
garden,  in  the  possession  of  the  defendant,  to  which  it  was  capable  of  being  applied. 

The  Court  did  not  call  on  Curwood  to  support  the  rule. 

Alexander,  C.  B.  As  I  understand  the  point,  it  turns  upon  a  question  of  fact. 
It  seems  admitted,  that  if  this  second  notice  were  given  for  the  place  in  which  the 
alleged  trespass  was  committed,  it  would  have  entitled  the  defendant  to  a  nonsuit; 
because  in  that  case  he  would  have  been  a  tenant  of  the  ground,  and  consequently 
could  not  have  been  a  trespasser  on  it.  Therefore  that  [281]  brings  the  case  to  a 
question  of  fact,  which  was  to  be  ascertained  at  the  trial.  Now  it  appears  to  me  from 
the  notes  of  the  learned  judge  who  tried  the  cause,  that  the  defendant  was  in  posses- 
sion of  this  particular  land,  and  that  the  notice  treated  and  acknowledged  him  as  the 
tenant.     Aeeordinglj',  I  am  of  opinion  that  the  rule  should  be  made  absolute. 

Gkaham,  B.  It  is  very  reasonable  to  suppose,  that  the  man  was  suffered  to 
remain  in  possession  of  both  gardens,  and  I  think  there  is  no  doubt  that  he  was  in 
possession  of  both.  The  two  gardens  were  all  that  was  to  be  recovered,  and  the 
notice  is  to  give  up  possession  of  all  and  all  manner  of  garden  and  other  ground. 
Therefore  it  seems  to  me,  that  the  case  afforded  fair  ground  for  a  nonsuit. 

Garrow,  B.  It  is  said  to  be  a  very  extraordinary  thing,  for  people  to  give  a 
notice  not  to  trespass  on  specific  land,  and  afterwards  to  serve  the  same  party  with 
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notice  to  quit  possession  of  the  same  land.  But  sometimes  persons  like  to  have  double 
remedies.  And  this  ditficulty  is  solved,  by  supposing  that  these  plaintiffs  said  to  one 
another,  "  lest  we  should  not  succeed  in  this  action  of  trespass,  we  will  treat  the 
defendant  as  our  tenant,  we  will  give  him  a  notice  to  quit,  and  then  at  the  end  of 
six  months,  we  shall  get  rid  of  him  at  all  events  "  It  cannot  he  doubted  that  the 
notice  is  large  enough  to  cover  both  the  gardens.  I  think  that  I  ought  to  have  non- 
suited the  plaintiff's  below,  and  that  the  nonsuit  should  be  ordered  now  which  ought 
to  have  heen  directed  then. 

Hri.LOCK,  B.     I  am  of  the  same  opinion. 

Rule  absolute. 

[282]  Jones  v.  Peers.  Exchequer  of  Pleas.  May  4,  10,  1825. — Where  an  order 
was  made  pendente  lite,  admitting  the  plaintiff'  to  prosecute  his  action  in  forma 
pauperis,  and  an  application  by  the  defendant  for  security  for,  and  taxation  of, 
the  costs  previously  incurred,  was  not  made  till  nearly  two  years  afterwards, — 
the  Court  refused  the  application,  and  allowed  a  retrospective  operation  to  the 
order. 

The  plaintiff'  had  been  employed  to  work  on  one  of  the  roads  in  the  county  of 
Denbigh,  and  commenced  this  action  against  the  defendant,  as  one  of  the  trustees  of 
the  same,  to  recover  a  balance  alleged  to  be  due  to  him  on  account  of  his  labour. 
Before  the  commencement  of  the  proceedings,  an  agreement  had  been  made  to  refer 
the  accounts  to  arbitration,  and  a  bond  had  been  drawn  for  that  purpose,  but  the 
defendant  and  the  other  trustees,  refused  to  execute  it,  unless  the  plaintiff'  would 
procure  some  person  to  join  him  as  surety  for  the  due  performance  of  the  award, 
which  he  was  unable  to  do.  The  action  was  brought  in  Trinity  Term,  1822;  and 
having  been  made  a  special  jury  cause  by  the  defendant,  was  entered  for  trial  at 
the  ensuing  summer  assizes,  and  the  spring  assizes  of  1823,  for  Salop;  but  on  each 
occasion  was  made  a  remanet.  The  plaintiff  then  petitioned  on  the  usual  documents, 
to  be  allowed  to  prosecute  the  action  in  forma  pauperis,  and  an  order  for  that  purpose 
was  made  in  the  common  form  {*)  by  Graham,  B.,  on  the  7th  July  1823.  A  copy  of 
the  order  was  regularly  served  upon  the  defendant,  or  his  solicitor,  but  no  application 
was  made  for  security  from  the  plaintiff!',  for  the  costs  previouslj'  incurred,  nor  was 
any  other  step  taken  by  the  defendant  at  that  time,  in  consequence  of  the  order. 

The  cause  was  tried  before  Hullock,  B.,  at  the  Salop  summer  assizes,  1823,  and 
a  verdict  was  entered  for  the  [283]  plaintiff,  subject  to  the  award  of  a  barrister,  who 
made  an  award  dated  27th  November,  1823,  in  favour  of  the  defendant,  directing  the 
former  verdict  to  be  set  aside,  and  a  verdict  to  be  entered  for  that  party.  The  sub- 
stituted verdict  was  indorsed  on  the  record  of  nisi  prius,  and  the  postea  vi^as  delivered 
to  the  defendant.  On  the  28th  January  last,  that  party's  solicitor  applied  to  have 
his  costs  upon  the  postea  taxed,  up  to  the  time  of  the  plaintiff"s  admission  to  proceed 
as  a  pauper ;  which  the  Master,  under  the  circumstances,  declined  to  do,  without  the 
authority  of  the  Court.  In  consequence  of  that  determination,  Campbell  obtained  a 
rule  on  the  4th  February,  calling  on  the  plaintiff'  to  shew  cause,  why  the  order  granted 
by  Graham,  B.,  should  not  be  discharged,  unless  the  plaintiff  gave  security  for  the 
costs  incurred  prior  thereto,  and  why  the  Master  should  not  be  directed  to  tax 
such  costs. 

An  affidavit  was  made  by  the  plaintifiF,  stating  the  circumstance  above  mentioned  ; 
that  at  both  the  assizes  at  which  the  cause  had  been  made  a  rematiet,  he  had  made 
every  eff'ort  to  get  the  matters  in  diff'erence  settled  by  arbitration,  which  was  absolutely 
refused  : — that,  prior  to  his  petitioning,  he  had  expended  all  the  property  he  was 
worth  in  the  world,  and  fallen  considerably  into  debt  in  carrying  on  the  cause  : — and 
that  he  was  not  now,  nor  since  his  admission  to  prosecute  in  forma  pauperis,  had  been 
in  possession  of  any  property  whatsoever.     And  upon  that  affidavit, 

(*)  The  order  was  in  the  terms  following  :  "  Upon  reading  the  petition  of  plaintiff, 
and  his  affidavit  thereto  annexed,  1  do  order  that  the  said  plaintiff'  be  admitted  to  sue 
and  prosecute  this  action  in  forma  pauperis,  that  K.  V.  Kichai'ds,  esq.,  be  assigned  to 
him  as  his  counsel,  and  George  Edmunds,  gentleman,  as  his  attorney  to  prosecute  the 
said  suit."  K.  Graham. 

Dated  the  7th  day  of  July,  1823. 
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Richards,  R.  V.,  now  shewed  cause.  He  contended,  that  the  application  was  mis- 
conceived in  form,  and  should  have  been  to  dispauper  the  plaintiff  in  the  fir.st  instance  ; 
for  by  the  modern  practice,  until  that  were  done,  the  Court  would  make  no  rule 
respecting  costs.  Com.  Dig.  tit.  Forma  Pauperis,  n.  r.  2  (442,  edit.  1822).  But  admitting 
the  case  were  ripe  for  [284]  a  decision  on  the  question  of  costs,  it  was  entirely  in 
the  discretion  of  the  Court  how  to  deal  with  it.  Com.  Dig.  (ubi  supra,  n.  i.  6).  Oats 
V.  Holiday,  Trin.  22  and  23,  G.  II.  B.  R.,  cited  by  Wilmot,  C.  J.,  from  his  own  MS. 
notes  in  Hlood  v.  Lee  (3  Wils.  24),  was  an  authority  to  guide  the  exercise  of  that 
discretion.  In  that  case  it  was  resolved,  that  a  person  admitted  in  forma  pauperis, 
pendente  lite,  should  not  pay  costs  from  the  beginning  of  the  action.  If  ever  there 
was  a  case,  which  did  not  call  for  the  interference  of  the  Court  to  assist  the  defendant, 
it  was  the  pi'esent,  as  well  from  the  lateness  of  the  application,  as  from  the  severity 
with  which  the  plaintiff  had  been  treated  in  the  whole  course  of  the  cause. 

Campbell  in  support  of  his  rule,  said  the  question  was  a  dry  point  of  practice,  and 
cited  a  note  from  Com.  Dig.  (ubi  supra,  n.  f.  3),  where  it  is  stated  on  the  authority 
of  Mos.  68,  and  2  B.  C.  C.  272,  that  a  person  by  getting  himself  to  sue  as  a  pauper 
does  not  discharge  himself  of  costs  already  incurred.  He  also  relied  on  the  following 
general  order  made  in  this  Court  in  the  year  1717,  stated  in  Com.  Dig.  (ubi  supra), 
(which  had  been  previously  alluded  to  by  Hullock,  B.),  "no  pauper  is  to  be  admitted, 
but  by  consent  of  the  clerk,  and  counsel  assigned  to  be  standing  counsel ;  and  if 
admitted  after  commencement  of  the  suit,  the  pauper  to  give  security  to  pay  the  costs 
before  admittance."  (*)'  He  likewise  referred  to  the  stat.  11  H.  VII.,  c.  12,  Tidd's 
Prac.  112,  7th  edit,  and  Mann.  Prac.  1,  137.  [Graham,  B.  [285]  As  long  as  the 
affidavits  are  uncontradicted,  it  must  be  taken  that  this  man  is  not  worth  51.  in 
the  world  so  that  if  the  Court  should  decree  him  to  pay  the  costs,  it  would  be  a 
condemnation  to  imprisonment  for  life.]  That  is  the  necessary  effect  of  bringing  a 
groundless  action  without  even  means  of  paying  the  party's  own  costs. 

Garrow,  B.,  suggested,  that  as  the  question  was  one  of  considerable  importance, 
it  would  be  desirable  for  the  Court,  before  deciding  upon  it,  to  ascertain  what  the 
practice  of  the  King's  Bench  was  in  such  a  case.  The  case  accordingly  stood  over 
for  that  purpose. 

On  another  day,  Richards  informed  the  Court,  that  he  had  made  inquiry  of  the 
Master,  and  that  officer  did  not  recollect  any  instance  in  which  the  point  in  question 
had  arisen. 

Hullock,  B.,  at  the  same  time  said,  that  the  judges  of  the  Court  had  made  a 
similar  communication  to  him. 

The  Court  took  further  time  for  consideration. 

May  10th. — Their  opinion  on  the  question  was  now  delivered  by 

Graham,  B.(*)-  The  Court  finds,  that  by  the  practice  hitherto,  the  effect  of  an 
order  of  this  description  has  been  retrospective,  if  it  were  not  opposed.  It  has  also 
found,  that  by  the  course  of  practice  in  this  Court,  these  orders  have  been  constantly 
delivered  within  a  stated  period  to  the  other  party  who  is  to  be  affected  by  them. 
This  order  is  nearly  of  two  years  standing,  and  therefore  the  adverse  party  must  have 
been  apprised  of  it  nearly  two  years  ago,  and  it  was  his  duty  to  resist  it  then,  if 
resistance  was  intended.  However,  under  the  circumstances,  if  this  application  had 
been  recently  made,  it  would  have  required  a  gi-eat  deal  of  consideration  before 
acceding  to  it.  To  extend  this  [286]  decision  to  the  regulation  of  the  future  practice, 
would  equally  call  for  very  grave  deliberation  ;  but  we  think,  that  in  this  particular 
case,  the  party  affected  by  the  order  has  applied  too  late,  and  that,  therefore,  it  must 
stand  with  such  effect  as  has  usually  been  given  to  it  when  unopposed. 

Rule  discharged. 

(*)'  The  present  practice,  on  the  plea  side  of  the  Court,  is  understood  to  be,  that 
on  a  proper  application,  an  absolute  order  of  admission  is  made,  without  any  previous 
security  being  required  :  but  on  service  of  the  order  on  the  defendant's  solicitor,  he 
may  proceed,  if  he  thinks  fit,  to  compel  the  usual  security,  a  recognizance  in  401.,  by 
two  sureties.  This  view  of  the  practice  is  confirmed  by  the  terms  of  the  recognizance, 
of  which  the  form  is  given  in  Mann.  Append.  **CCXL. 

i*Y  In  the  absence  of  the  C.  Baron  in  the  Exchequer  Chamber. 
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The  Attorney  General  v.  Good.  Exchequer  of  Pleas.  May  13,  1825. — The  false 
denial  of  the  husband  by  the  wife,  though  not  directly  proved  to  have  been  by 
his  authority,  or  in  his  hearing,  to  custom-house  officers  coming  to  his  house  to 
search  for  uncustomed  goods,  immediately  after  discovered  by  them  on  his 
premises,  is  admissible  evidence,  as  a  part  of  the  res  gesta,  on  the  trial  of  an 
information  for  penalties  against  the  husband,  for  possessing  the  goods  with  a 
guilty  knowledge. — The  due  degree  of  weight  to  be  given  by  a  judge,  directing 
the  jury,  to  particular  evidence,  which  has  been  properly  admitted,  must  be  left 
to  his  own  discretion,  and  his  direction  in  that  respect  will  not  be  revised  by  the 
Court  above. 

The  first  count  of  this  information  against  the  defendant,  was  framed  on  the 
statute,  8  Anne,  c.  7,  s.  17, (a)  for  having  in  his  possession  customable  goods,  with 
a  guilty  knowledge  that  the  duties  had  not  been  previously  paid,  or  secured.  The 
cause  came  on  for  trial  before  the  Lord  Chief  Baron  and  a  special  jury,  at  the  sittings 
in  Middlesex  after  last  Hilary  Term.  It  was  given  in  evidence,  that  the  officers  of 
customs,  stationed  at  Stoke's  Bay,  Hants,  having  discovered,  on  a  morning  in  May, 
1824,  that  a  landing  of  goods  had  been  effected  there,  went  to  the  defendant's  premises, 
which  are  about  two  miles  distant,  to  [287]  make  a  search.  Having  arrived  at  his 
house  at  about  seven  o'clock,  his  wife  opened  the  door,  and  being  asked  if  her  husband 
was  at  home,  answered,  contrary  to  the  fact,  that  "  he  was  gone  into  the  country. 
The  officers  discovered  nine  half-ankers  of  foreign  spirits  in  the  privy,  having  in  the 
meantime  heard  voices  in  the  house,  one  of  which  they  judged  to  be  the  defendant's. 
On  their  return  to  the  house,  the  defendant  came  out  from  it,  and  being  questioned 
as  to  his  knowledge  of  the  things,  shook  his  head,  and  said,  six  or  seven  times,  "  it 
was  a  bad  job,"  and  that,  "  he  had  overlain  his  time  or  they  would  be  far  enough 
by  this." 

Jervis,  for  the  defendant,  objected  that  the  answer  of  the  wife  was  inadmissible 
as  e\-idence  against  that  party  ;  but  the  Chief  Baron  over-ruled  the  objection,  and  in 
his  address  to  the  jury,  directed  their  attention  to  it,  as  a  circumstance  tending  to 
prove  guilty  knowledge.  The  jury  retired  to  consider  of  their  verdict,  and  after  an 
absence  of  nearly  two  hours,  returned,  and  asked  the  Court  whether  they  were  to 
consider  the  conversation  of  the  wife  as  received  in  evidence.  The  learned  judge 
answered  in  the  affirmative,  upon  which  they  found  a  verdict  for  the  crown,  which 
was  taken  upon  the  first  count. 

Jervis,  on  a  former  day  in  this  term,  had  obtained  a  rule  requiring  the  Attorney 
General  to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had, — 
submitting  that  the  evidence  in  question  ought  to  have  been  rejected,  on  the  general 
principle  that  the  evidence  of  the  wife  was  not  receivable  against  the  husband  ;  and 
further,  that  she  could  not  be  considered  as  his  agent,  for  the  purpose  of  giving  a  false 
answer,  unless  it  appeared  that  he  had  directed,  or  heard  the  denial,  which  it  did  not, 
— and  that  the  wife's  answer  was  from  hearsay,  and  did  not  form  a  part  of  the 
res  gesta. 

[288]  The  Chief  Baron  having  previously  read  his  notes  of  the  trial, 

The  Solicitor  General,  Clarke,  N.  G.,  and  Walton,  now  shewed  cause.  The  general 
principle  relied  upon  on  moving  for  the  rule,  is  not  involved  in  this  case  ;  for  it  was 
perfectly  immaterial,  whether  the  answer  was  given  by  the  wife,  or  by  any  other 
person.  The  officers  were  obliged  to  go  to  the  house,  in  the  first  instance,  and  a.sk 
the  question  ;  and  the  account  given  of  the  defendant,  by  the  person  who  opened  the 
door,  entered  into,  and  made  an  ingredient  in  the  transaction.      Therefore,  it  was 

(a)  Whereby  it  is  (inter  alia)  enacted,  that  if  any  pepper,  raisins,  mace,  cinnamon, 
cloves,  nutmegs,  snuff,  or  any  other  sort  of  goods  whatsoever,  liable  to  the  payment 
of  duties,  shall  be  unshipped,  with  intention  to  be  laid  on  land,  customs,  and  other 
duties,  not  being  first  paid  or  secured,  then  not  only  the  said  uncustomed  goods  shall 
be  forfeited  and  lost,  but  also  the  persons  who  shall  be  as.sisting,  &c.,  in  the  unshipping 
the  said  goods,  or  to  whose  hands  the  same  shall  knowingly  come,  after  the  unshipping 
thereof,  shall  forfeit  treble  the  value  thereof,  together  with  the  vessels  and  boats,  and 
all  the  horses  and  other  cattle,  and  carriages  whatsoever,  made  use  of  in  the  landing, 
removing,  or  conveyance  of  any  of  the  aforesaid  goods ;  one  moiety  to  the  use  of  her 
majesty,  and  the  other  to  him  or  them  that  will  geize,  or  sue  for  the  same. 
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properly  received  in  evidence,  as  a  part  of  the  res  gesta,  and  an  exception  to  the 
general  rule  on  the  subject  of  hearsay  evidence.  Avesun  v.  L')id  Kinwiird  awl  Olhen 
(6  East,  188),  Davies  v.  Fierce  and  Others  (2  T.  R.  53).  Moreover,  the  wife  is  certainly 
the  husband's  agent,  for  opening  the  door,  and  must  be  regarded  iu  the  same  character 
for  the  purpose  of  answering  persons  who  knock  at  it,  and  inquire  for  him.  The  rule 
laid  down  in  The  King  v.  Clicitjer  {Inhahitnnts)  (2  T.  R.  263),  that  husband  and  wife 
are  not  permitted  to  give  any  evidence  that  may  tend  to  criminate  each  other,  is  now 
considered  to  be  too  loose  and  general  (see  1  Phillipps's  Evid.  79).  The  wife's  declara- 
tion is  evidence,  ex  necessitate  rei,  because,  without  it,  the  fact  of  the  husband  being 
denied  cannot  be  got  at.  But  the  jury  could  scarcely  have  placed  much  weight  on 
the  statement,  because  the  case  against  the  defendant  was  quite  strong  enough 
without  it. 

Jervis,  in  support  of  the  rule,  relied  upon  the  grounds  stated  on  obtaining  it,  and 
The  King  v.  Cliriger ;  and  objected  further,  that  the  Chief  Baron,  in  his  address  to  the 
jury,  had  told  them,  that  the  defendant  was  denied  by  [289]  his  wife,  which  was 
carrying  the  efTect  of  her  language  too  far  against  the  defendant. 

Alexander,  C.  B.  There  are  two  questions,  as  it  appears  to  me,  in  this  case  : 
first,  whether  the  answer  of  the  wife  should  have  been  received  in  evidence  at  all : — 
and  secondly,  whether,  assuming  that  it  ought,  it  was  left  to  the  jury  with  such 
observations  as,  taking  the  whole  circumstances  into  consideration,  furnish  a  proper 
ground  for  a  new  trial.  The  first  is  the  only  really  important  question,  in  a  general 
point  of  view.  Upon  it,  I  confess,  I  entertain  no  doubt.  I  felt  none  at  the  trial  ;  and 
every  consideration  I  have  given  the  question  since, — every  inquiry  I  have  been  able  to 
make  of  the  most  learned  persons,  confirms  me  in  that  opinion  It  seemed  to  me  then, 
and  it  does  now,  that  the  fact  of  a  denial  being  falsely  made  of  a  person  being  at  home 
could  never  be  proved  in  any  other  way,  unless  the  answer  of  the  individual  who  opens 
the  door  is  received  as  part  of  the  res  gesta.  It  is  not  possible  to  get  it  otherwise.  The 
witness  said,  he  was  told  by  the  wife,  that  her  husband  was  gone  into  the  country. 
If  going  into  the  country  had  been  at  all  a  material  question,  or  if  I  thought  that  the 
statement  of  that  circumstance,  as  a  fact,  had  acted  on  the  minds  of  the  jury,  I  should 
have  felt  much  of  the  argument.  But  neither  I,  nor  any  person  in  the  Court,  I  believe, 
thought  it  any  thing  but  a  mere  denial.  I  understood  it  to  have  been  felt  by  the  jury, 
not  as  a  serious,  and  bona  fide  asseition  that  he  was  gone  into  the  country,  but  simply 
as  a  denial.  I  cannot  think  that  when  a  person  is  denied  by  another,  the  answer  of 
that  other  ought  to  be  rejected  as  evidence  :  on  the  contrary,  it  seems  to  me  to  be  the 
policy  of  the  law  to  admit  it.  Upon  the  other  part  of  the  case  my  opinion  is  much 
more  doubtful.  With  respect  to  it,  it  is  proper  to  state,  that  I  did  not  tell  the  jury 
that  this  denial  was  not  to  have  any  effect  upon  their  minds,  in  judging  of  the  guilt, 
or  innocence  [290]  of  the  defendant :  but  my  dii'ection  was  rather  the  other  way,  and 
I  think  some  of  them  considei'ed  it  as  matei'ial  evidence.  However,  independently  of 
that,  I  was  convinced  that  there  was  enough  to  satisfy  the  minds  of  the  jury,  that  the 
goods  were  on  the  premises  with  the  guilty  knowledge  of  the  defendant. 

Grailoi,  B.  With  respect  to  the  first  ground,  there  is  no  possibility  of  doubt 
upon  it.  The  main  fact  of  the  man's  being  denied  must  be  incapable  of  proof  in  any 
other  way  than  by  what  was  said  at  the  time.  Mr.  Jervis's  argument  seems  to  admit, 
that  so  far  as  the  declaration  of  the  wife  forms  a  part  of  the  res  gesta  it  cannot  be 
rejected,  and  in  my  judgment  it  forms  a  necessary  part  of  it.  But  the  evidence,  in 
the  view  in  which  it  was  pi  esented  by  my  Lord  Chief  Barou  to  the  jury,  is  taken  up, 
and  objected  against  for  another  purpose.  Now,  one  cannot  but  see,  that  if  the  jury 
laid  much  stress  upon  the  wife's  declaration,  they  did  wrong ;  when,  from  the  nature 
of  the  rest  of  the  evidence,  it  was  impossible  to  come  to  any  other  conclusion  than 
that  at  which  they  arrived. 

G.\KROW,  B.  I  am  by  no  means  sorry  that  this  question  has  been  brought  in  a 
solemn  manner  under  the  consideration  of  the  Court ;  because  if  a  notion  should 
prevail,  that  what  was  done  on  this  trial  was  incorrect,  I  forsee  great  difficulties  likely 
to  arise  from  it  in  the  trial  of  causes,  civil,  penal,  and  criminal.  The  doubt,  on  the 
present  occasion,  has  originated  in  calling  that  hearsay  evidence  which  has  no 
approximation  to  it.  The  answer  is  received  as  a  distinct  fact  in  itself,  to  be  compared 
and  combined  with  other  facts  ;  from  all  which  a  right  conclusion  is  to  be  drawn  on 
the  whole  matter.  A  search  was  to  be  made  in  the  house  of  A  B.,  for  goods  supposed 
to  be  there  in  violation  of  the  revenue  laws.     Before  forcing  open  the  door,  a  peaceable 
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application  for  admittance  was  [291]  necessary.  Suppose  an  unreasonable  time  had 
intervened  between  the  demand  of  entrance  and  the  opening  of  the  door,  during  which 
an  answer  was  kept  back,  is  not  that  a  circumstance  fit  to  be  inquired  into,  with  a 
view  to  the  fact  under  investigation,  namely,  whether  the  owner  of  the  house  had  a 
guilty  knowledge  that  something  was  there  which,  by  law,  ought  not  to  have  been 
there.  The  door  was  opened  by  a  person  supposed  to  be  A.  B.'s  wife,  and  she  says 
that  A.  B.  was  not  at  home,  although  in  fact  he  was.  Is  not  that  statement  also  a 
part  of  the  res  gesta  as  much  as  any  other,  nob  as  necessarily  conclusive  against 
A.  B.,  that  he  gave  a  direction  to  be  denied,  but  as  one  of  the  circumstances  of 
the  transaction  of  making  the  search, — as  an  ingredient,  amongst  other  facts,  from 
which  the  jury  are  to  form  their  verdict,  and  to  infer  that  he  had  a  guilty  know- 
ledge ?  The  next  point  is,  whether  in  this  particular  case  there  ought  to  be  a  new 
trial.  I  think  there  ought  not.  The  question  is,  has  justice  been  done  on  the 
former  one  !  It  appears  to  me  that  it  has,  and  that  it  would  be  idle  machinerj'  to 
send  the  case  down  again  :  for  my  Lord  Chief  Baron  was  of  opinion  that  the  jury 
were  well  warranted  in  their  finding,  even  if  the  door  had  been  opened  by  a  person 
deaf  and  dumb.  Throwing  what  was  said  by  the  wife  entirely  out  of  the  case,  and 
looking  to  all  the  other  circumstances,  the  result  of  a  new  trial  would  necessarily  be 
the  same,  if  the  minds  of  the  jury  should  be  constituted  like  those  of  other  men. 

HuLLOCK,  B.  I  think  that  the  evidence  was  admissible,  and  ought  to  have  been 
left  to  the  jury.  If  that  be  so,  and  the  case  were  sent  down  again  for  trial,  it  would 
be  again  admitted.  Therefore,  the  only  ground  remaining  is,  that  too  great  effect  was 
given  to  the  evidence  in  the  learned  judge's  direction.  I  apprehend  that  that  would 
be  a  new  ground  for  granting  another  trial,  and  would  open  a  door  to  applications  for 
that  purpose  to  an  extent  [292]  incalculable.  I  am  at  a  loss  to  know  by  what  rule 
the  precise  quantum  of  force  which  should  be  attached  by  a  judge  to  a  particular  piece 
of  evidence  on  a  trial  is  to  be  measured. 

Rule  discharged. 


In  the  Exchequer  Chamber.    (Before  the  Lord  Chief  Baron.) 

In  the  Matter  of  Harriett  Horsfall,  an  Infant.  April  26,  182-5. — Under  a 
general  devise  of  all  the  rest,  residue,  and  remainder,  of  and  in  all  and  singular 
the  property,  estate,  and  eftects,  which  the  testator  should  be  possessed  of,  or 
entitled  to,  or  over  which  he  should  have  a  disposing  power,  at  his  decease,  of 
whatsoever  nature  or  kind  the  same  might  be, — held,  that  the  legal  estate  in 
mortgaged  premises,  did  not  pass,  but  descended  to  the  testator's  heir  at  law. 

[Followed,  In  re  Bell's  Trusts,  1877,  5  Ch.  D.  509.] 

By  indentures  of  lease  and  release,  dated  the  Ilth  and  12th  of  October,  1819,  the 
release  made  between  John  Derwas  Haines,  and  Edward  Reynolds,  of  the  one  part, 
and  Lambert  Horsfall,  of  the  other  part ;  in  consideration  of  30001.,  certain  heredita- 
ments and  premises  (including  the  estate  in  question  in  this  matter),  were  granted  and 
released  unto,  and  to  the  use  of  the  said  Lambert  Horsfall,  his  heirs  and  assigns,  for 
ever,  suVjject  to  a  proviso  for  redemption,  on  payment  of  30001.,  with  interest. 

John  Derwas  Haines,  by  his  will,  executed  and  attested,  so  as  to  pass  real  estates, 
bearing  date  the  25th  of  November,  1820,  after  certain  specific  devises  and  bequests, 
gave,  devised,  and  bequeathed,  unto  Edward  Phillips,  William  Lambly  and  William 
Prime,  their  heirs,  executors,  administrators,  and  assigns,  all  the  rest,  residue,  and 
remainder  of  his  i-eal  estate,  and  all  his  personal  property  and  effects  whatsoever,  upon 
certain  trusts  therein  mentioned,  and  appointed  them  executors  of  his  will ;  which 
they,  after  his  death,  duly  proved. 

Lambert  Horsfall,  by  his  will,  dated  the  27th  of  October,  1823,  executed  and 
attested,  so  as  to  pass  real  estates,  after  directing  the  payment  of  his  debts,  funeral 
and  testamentary  expenses,  gave  and  devised  divers  hereditaments  and  premises  therein 
particularly  described  (but  not  compris-[293]-ing  the  hereditaments  granted  and 
released  by  the  indenture  of  release  of  the  12th  day  of  October,  1819),  in  manner 
therein  mentioned,  and  as  to  all  the  rest,  residue,  and  remainder,  of  and  in  all  and 
singular  the  property,  estate,  and  effects,  which  he  should  be  po.ssessed  of  or  entitled 
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to ;  or  over  which  he  should  have  a  disposing  power,  at  the  time  of  his  decease,  of 
what  nature  or  kind  soever  the  same  might  be,  he  gave  and  bequeathed  the  same  unto 
James  Whitton  and  William  Prime,  upon  the  several  trusts  thereinafter  declared,  and 
appointed  his  wife,  and  the  said  James  Whitton  and  William  Prime,  executrix  and 
executors. 

Lambert  Horsfall  died,  leaving  Mary  Chetham,  the  wife  of  Henry  Chetham,  and 
the  said  Harriett  Horsfall,  his  co-heiresses  at  law. 

By  an  oider,  dated  the  13th  of  December,  1824,  made  on  the  petition  of  Edward 
Phillips,  William  Lambly,  and  William  Prime,  the  usual  reference  was  made  to  the 
Master,  to  inquire  whether  the  estate  in  question  was  vested  in  the  said  Harriett 
Horsfall,  and  whether  she  was  an  infant  and  a  mortgagee  within  the  statute 
(9  Ann.,  c.  19). 

The  Master,  by  his  report,  dated  the  15th  of  March,  182.5,  certified  his  opinion 
to  be,  that  the  legal  estate  in  the  premises  passed  by  the  residuary  devise,  in  the  will 
of  Lambert  Horsfall,  to  James  Whitton  and  William  Prime;  but,  in  case  the  same 
did  not  so  pass,  but  descended  as  undisposed  of  by  the  said  Lambert  Horsfall,  then 
that  the  same  estate  vested  in  Mary  Chetham  and  Harriett  Horsfall,  as  his  co-heiresses 
at  law ;  the  latter  of  whom,  the  Master  found  to  be  an  infant ;  and,  in  such  case,  an 
infant  mortgagee  of  one  undivided  moiety  of  the  premises,  within  the  intent  and 
meaning  of  the  act. 

The  devisees  in  trust  and  executors  of  John  Derwas  Haines  being  dissatisfied  with 
the  Master's  report,  pre-[294]-sented  a  petition,  in  terms  excepting  to  the  finding  of 
the  Master,  and  the  petition  now  came  on  for  hearing. 

Kiehards,  G.,  in  support  of  the  petition,  urged  that  the  conclusion  come  to  by  the 
Master,  that  the  legal  estate  passed  by  the  residuary  devise  in  the  will  of  Lambert 
Horsfall,  was  erroneous.  Duke  of  Leeds  v.  Mundny  (3  Ves.  348.  5  Ves.  341),  Brayhrohe 
v.  Inskip  (8  Ves.  417),  Ex  parte  Morgan  (10  Ves  101),  Boe  dem.  Read  v.  Read  (8  T.  R. 
118),  Ex  parte  Sergison  (4  Ves.  147). 

Alexandek,  C.  B.  It  is  clear,  according  to  all  the  authorities,  that  the  legal 
estate  in  the  mortgaged  premises,  did  not  pass  by  the  general  devise  contained  in  the 
will  of  Lambert  Horsfall ;  but,  even  if  it  did,  the  safer  course  will  be  for  the  infant 
at  all  events,  to  join  in  the  conveyance.* 

[295]  Frederick  Howes,  an  Infant,  by  hi.s  Next  Friend,  Plaintiff;  William 
Herring,  Thomas  Cubitt,  William  Blake,  Thomas  Blake,  and  Others, 
Defendants.  Exchequer  Chamber.  April  28,  May  5,  182.5. — Bequest  to  executors 
of  the  residue  of  the  testator's  estate,  in  trust,  to  sell  and  invest  the  produce,  and 
to  apply  so  much  of  the  interest  and  dividends,  as  might  be  necessary,  for  the  main- 
tenance and  education  of  the  testator's  five  infant  children  during  their  minorities, 
and  to  accumulate  the  surplus  for  their  benefit,  and,  upon  their  severally  attaining 
21,  to  pay  them  25001.  each  :  and,  if  there  should  be  any  overplus  after  such 
payments,  to  pay  and  divide  it  amongst  the  five  children,  or  such  of  them  as 
should  be  living  when  the  youngest  attained  21  ;  and  in  case  any  of  the  said  five 
children  died,  under  21,  without  leaving  issue,  the  share  of  such  children  in  the 
trust  monies,  should  go  to  the  survivors  :  but  if  any  of  them  should  die  under 
21,  leaving  issue,  the  shares  of  such  children  should  go  to  such  their  issue.  One 
of  the  children  attained  21,  and  died,  leaving  issue,  but  before  the  youngest  child 
of  the  testator  had  attained  21, — held,  that  the  child  so  dying,  did  not  take 
a  vested  interest  in  the  surplus  of  the  testator's  estate ;  and  that  her  issue  took 
no  interest  in  such  surplus,  but  that  the  whole  of  such  surplus  went  to  the 
surviving  children  of  the  testator. 

Thomas  Blake,  by  his  will,  dated  the  27th  of  July,  1812,  gave  and  bequeathed 

*  The  order  declared,  that  the  legal  estate  in  the  premises  descended  to  Mary 
Chetham  and  Harriett  Horsfall,  as  co-heiresses  at  law  of  Lambert  Horsfall,  and  that 
Harriett  Horsfall  was  an  infant  mortgagee  of  an  undi\ided  moiety,  within  the  intent 
and  meaning  of  the  statute  9  Anne.  The  Court  further  directed  the  infant  to  convey 
the  premises,  and  all  her  estate  and  interest  therein,  unto  the  petitioners,  their  heirs 
and  assigns,  or  as  they  should  direct,  on  payment  and  satisfaction,  by  the  petitioners 
of  all  principal  money  and  interest  due,  or  to  become  due,  on  the  mortgage  in  question 
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all  the  rest,  residue,  and  remainder  of  his  real  and  personal  estates,  after  payment 
of  his  debts,  legacies,  and  funeral  and  testamentary  expenses,  to  the  defendants, 
William  Herring,  Thomas  Cubitt,  William  Blake,  and  Thomas  Blake,  whom  he 
appointed  his  executors,  upon  trust,  to  convert  the  same  into  money,  and  to  place 
out  the  produce  at  interest,  in  the  public  funds,  or  on  mortgage ;  and  he  directed 
so  much  of  the  interest  and  dividends  of  such  money,  when  so  invested,  as  might 
be  necessary  for  that  purpose,  to  be  applied  by  the  defendants,  the  executors,  in  the 
maintenance  and  education  of  the  testator's  five  j'ounger  children,  who  were  infants, 
viz.  :  Maria  Margaret  Blake,  Judith  Elizabeth  Blake,  Robert  Blake,  Henry  William 
Blake,  and  Francis  John  Blake,  during  their  respective  minorities  ;  and  he  directed 
the  surplus  of  such  dividends  and  interest  to  be  laid  out  by  the  defendants,  the 
executors,  to  accumulate  for  the  benefit  of  the  said  five  children ;  and,  upon  their 
severally  attaining  the  age  oi  '21  years,  they  were  each  to  be  paid,  by  the  executors, 
a  legacy,  or  portion  of  25001.  ;  and,  in  ca^e  there  should  be  any  overplus,  after  such 
payments,  then  the  testator  dii-ected,  that  his  executors  should  pay  and  divide  the 
same,  unto,  or  amongst,  all  his  said  five  children,  [296]  or  such  of  them  as  should 
be  living  at  the  time  when  the  youngest  of  them  should  attain  the  age  of  21  years, 
share  and  share  alike  ;  but,  nevertheless,  the  testator  declared  it  to  be  his  will,  that 
in  case  any  of  his  said  five  children  should  die,  umler  the  age  of  21  years,  without 
leaving  lawful  issue,  then  the  share  or  shares  of  such  child  or  children,  of  and  in  the 
said  trust  monies,  should  go,  and  be  payable  to,  and  be  equally  divided  amongst,  the 
survivors  or  survivor  of  them.  But  if  any  one  or  more  of  such  child  or  children  should 
die,  under  the  age  of  21  years,  leaving  lawful  issue,  then  his,  her,  or  their  share  or 
shares,  should  go  and  be  payable  to  such  their  lawful  issue. 

The  testator  died  in  September,  1813,  leaving  his  five  children  (whc  were  all  then 
under  age)  surviving  him,  and  the  testator's  will  w;is  shortly  afterwards  proved  by 
his  executors.  All  the  testator's  five  children  attained  their  respective  ages  of  21 
years,  and  the  legacy,  or  portion,  of  25001.  each,  bequeathed  to  them  by  the  will  of 
their  said  father,  was  paid  to  each  of  them,  by  the  executors. 

.Maria  Margaret  Blake,  one  of  the  five  children  of  the  testator,  intermarried  with 
George  Howes,  one  of  the  defendants,  by  whom  she  had  issue  one  child,  (the  plaintiff, 
Frederick  Howes,)  and  the  said  Maria  Margaret  Howes,  died  on  the  11th  of  February, 
1820,  which  was  prior  to  the  time  when  the  youngest  of  the  testator's  children 
attained  the  age  of  21  years  ;  and,  after  her  death,  letters  of  administration  to  her 
personal  estate  and  eff"ects,  were  obtained  by  her  husband,  the  said  George  Howes. 

Francis  John  Blake,  the  youngest  of  the  testator's  five  children,  attained  his  age 
of  21  years,  on  the  31st  of  March,  1821,  and,  upon  the  winding  up  of  the  executor- 
ship accounts,  a  considerable  residue,  or  surplus,  remained  in  the  hands  of  the 
executors. 

In  Michaelmas  term,  1822,  the  plaintiff,  by  his  next  friend,  filed  his  bill  against 
the  testator's  executors,  and  the  four  surviving  children  of  the  testator ;  and  also 
[297]  against  the  plaintiff's  father,  the  defendant,  George  Howes,  as  administrator 
of  his  late  wife,  the  deceased  daughter  of  the  testator,  and  mother  of  the  plaintiff ; 
praying  an  account  of  the  testator's  estate,  and  that  the  plaintiff's  share  therein  might 
be  secured  for  his  benefit. 

By  the  decree,  made  on  the  hearing  of  the  cause,  on  the  12th  of  June,  1823,  it 
was  referred  to  the  Master,  to  take  the  usual  accounts  of  the  real  and  personal  estates 
of  the  testator. 

The  Master  made  his  general  report  on  the  25th  of  April,  1825,  and  by  such  report, 
after  stating  the  will  of  the  testator,  and  the  several  facts  above  mentioned,  he  certified 
that  the  prosecution  of  the  further  directions  of  the  decree  having  been  waived, 
he  had  not  taken  the  accounts,  or  proceeded  further  than  to  advertise  for  creditors 
and  legatees. 

The  cause  now  came  on  for  further  directions.  The  questions  for  consideration 
were :  first,  whether  the  plaintiff,  as  the  only  child  of  Maria  Margaret  Howes,  was 
entitled  to  a  share  of  the  surplus  of  the  testator's  estate  ;  secondly,  whether  Maria 
Margaret  Howes  had  a  vested  interest,  at  her  decease,  in  a  share  of  the  surplus  :  and, 
therefore,  whether  the  defendant,  George  Howes,  as  her  administrator,  became  entitled 
thereto  ;  or,  thirdly,  whether  the  share  of  Maria  Margaret  Howes,  in  the  surplus 
estate,  by  her  decease  before  the  youngest  child  attained  21,  survived  to  the  other 
!   children  of  the  testator. 

Ex.  Div.  IV.— li* 
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Jervis  and  Philpotts  for  the  plaintiff.  The  share  of  Maria  Margaret  Howes  in 
the  surplus  clearlj'  passed  to  her  infant  son,  the  plaintiff,  for  the  testator  evidently 
intended  to  benefit  the  grand-children,  and  not  to  give  the  share  of  a  deceased  child, 
leaving  issue,  to  the  survivors  of  his  the  testator's  childi'en. 

Martin,  H,,  Sclater,  and  Pigot,  for  the  defendant,  George  Howes  (the  husband). 
The  husband  claims  as  administrator.  It  is  evident  from  the  testator's  will,  [298] 
that  he  did  not  mean  any  survivorship  among  his  own  children,  unless  they  died  under 
21,  nor  even  then,  if  they  left  issue.  He  expressly  excludes  any  benefit  of  survivor- 
ship as  to  the  shares  of  children  dying  under  21,  but  leaving  issue.  The  Court, 
therefore,  unless  it  considers  this  as  a  vested  interest,  must  treat  it  as  a  partial 
intestacy  :  a  construction  which  the  Court  always  leans  against.  There  is  no  case 
precisely  in  point,  but  every  case  of  this  kind  must  depend  on  its  own  peculiar  circum- 
stances. It  never  can  be  contended  that  the  testator  intended  that  his  eldest  daughter 
attaining  21,  but  leaving  no  issue,  should  not  take  any  interest;  whilst,  if  she  died 
under  21,  but  leaving  issue,  that  issue  should  take.  The  gift  of  the  residue  is  as 
absolute  as  the  gift  of  the  25001. ;  but  he  directs  the  payment  of  the  latter  sum  for 
their  maintenance  and  benefit,  until  the  whole  of  them  attained  21.  The  peculiar  case 
which  has  happened  he  has  certainly  not  provided  for,  evidently  contemplating,  that 
the  children  attaining  21,  would  take  vested  interests. 

Fonblanque,  for  the  defendants,  the  surviving  children  of  the  testator.  To  sustain 
this  case,  the  plaintiff  must  depend  on  that  provision  of  the  will  which  directs,  that 
if  any  of  the  children  die  under  21  leaving  issue,  then  the  share  of  such  child  shall 
go  and  be  payable  to  such  issue.  The  Master  has  expressly  found,  that  the  plaintiffs 
mother  attained  21  before  her  death  :  therefore,  the  plaintiff's  case  is  not  sustained  on 
this  finding.  The  claim  of  the  husband  has  no  foundation.  A  great  number  of  cases 
have  been  decided,  in  which  the  distinction  has  been  taken  between  vesting  and  dis- 
tribution, though  no  life  interest  has  been  interposed. 

Jervis,  J.     For  the  defendants,  the  executors. 

Jervis  in  reply.  The  testator  has  certainly  not  expressed  himself  very  clearly, 
appearing  to  have  considered  it  unnecessary  to  provide  for  the  share  of  such  of  the 
children  [299]  as  should  attain  21,  and  afterwards  die  leaving  issue.  The  proviso  only 
applies  to  children  dying  under  21.  In  this  case,  supposing  the  plaintiff's  mother  had 
died  under  21  leaving  issue,  the  plaintiff,  the  only  question  which  could  have  arisen, 
would  have  been,  whether  the  mother  had  or  had  not  a  vested  interest  in  the  25001. : 
but  as  to  the  residue,  there  would  be  a  partial  intestacy. 

Alexander,  C.  B.  I  can  find  no  ground  for  the  decree  sought  on  the  part  of  the 
plaintiff.  Nothing  is  given  by  the  will  to  this  grand-child,  except  it  be  under  these 
words,  "  But  if  any  one  or  more  of  such  child  or  children  shall  die  under  the  age  of 
21  years,  leaving  lawful  issue,  then  his,  her,  or  their  share  oi'  shares  shall  go  and  be 
payable  to  such  their  lawful  issue."  How  is  it  possible  to  apply  to  the  issue  of  a  child 
having  attained  21,  the  gift  which  was  intended  for  the  children  of  one  dying  under 
21  ?  It  would  be  a  violence  to  words.  The  question  is,  whether  the  object  was 
postponement  of  distribution  only,  not  of  the  period  of  vesting.  The  testator  was 
evidently  anxious  to  provide  25001.  for  each  child,  and  as  the  amount  of  his  property 
was  uncertain,  he  chose  to  direct  this  sum  to  be  paid  to  his  children  as  they  respec- 
tively came  of  age.  But,  in  case  there  should  be  any  overplus,  after  such  payments, 
then  he  directs  his  executors  to  pay  and  divide  the  same  among  all  his  said  five 
children,  or  such  of  them  as  shall  be  living  at  the  time  when  the  youngest  of  them 
shall  attain  the  age  of  21  years.  If  the  court  could  find  any  words  to  give  vested 
interests  to  the  children,  it  would  be  inclined  to  such  a  construction,  but  there  would 
be  great  difficulty  in  doing  so  under  the  words  of  this  will.  If  any  attention  is  to 
be  paid  to  the  words,  "  or  such  of  them  as  shall  be  living  at  the  time  when  the  youngest 
shall  attain  21,"  it  would  appear  to  be  an  absolute  bequest  of  the  residue  to  such  only 
as  were  living  when  the  youngest  attained  21,  as  tenants  in  [300]  common.  I  can, 
however,  make  no  decree  in  their  favour  on  this  bill. 

The  plaintiff',  George  Howes,  the  husband,  and  the  defendants,  the  surviving 
children,  agreeing  to  take  the  opinion  of  the  Court  as  to  their  respective  rights,  the 
cause  stood  over  for  further  argument  on  their  behalf. 

May  5th. — Fonblanque  for  the  defendants,  the  surviving  children  of  the  testator. 
In  Biliingsly  v.   Wills  {i  Atk.  219),  under  a  bequest  of  the  interest  of  15001.  to  A. 
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during  his  life,  and  after  his  decease,  a  bequest  of  the  said  sum  of  15001.  unto  the 
younger  children  of  A.,  to  be  paid  to  them  at  their  respective  ages  of  21  yeai's,  and  in 
case  any  of  them  should  happen  to  die  under  21,  to  the  surviving  child  or  children. 
Lord  Hardwicke,  held  that  a  daughter  of  A.,  who  attained  her  age  of  21  years,  but 
died  in  A.'s  life  time,  did  not  take  a  vested  interest.  In  that  case  Lord  Hardwicke 
observed,  that  if  nothing  had  been  said  of  the  interest  before  in  the  will,  and  the 
clause  had  begun  with  from  and  after  the  decease  of  A.,  there  could  have  been  no 
doubt  but  the  vesting  must  have  been  after  A.'s  death  ;  for  the  payment  was  annexed 
to  the  substance  of  the  legacy.  And  it  was  plain,  that  nothing  was  given  in  the 
principal  sum  till  after  A.'s  death,  and  that  it  was  not  to  take  place  until  then,  in 
point  of  vesting,  as  well  as  in  point  of  payment.  In  this  case,  the  provision  for 
maintenance  is  equivalent  to  the  bequest  of  the  interest  in  the  case  before  Lord 
Hardwicke.  The  share  of  the  deceased  daughter  in  the  surplus  estate  survived  to  her 
brothers  and  sisters,  she  having  died  before  the  youngest  child  attained  21.  The 
other  parts  of  the  testator's  will  have  no  necessary  connexion  with  the  provision  as  to 
the  surplus  estate.  The  testator  evidently  intended  to  give  the  surplus,  not  to  all  his 
children,  but  to  such  of  them  as  should  be  living  when  the  youngest  attained  21. 

[301]  Sclater,  for  the  defendant,  George  Howes,  the  husband.  If  the  construction 
contended  for  by  the  surviving  children  prevail,  some  parts  of  the  will  must  be  rejected 
as  surplusage.  The  rule  is,  that  some  effect  should  be  given  to  every  word  in  a  will. 
Four  events  were  contemplated  by  the  testator  :  first,  all  his  children  having  attained 
21  ;  secondh',  some  of  them  dying  under  21  leaving  issue  ;  thirdly,  some  of  them  dying 
under  21  without  issue ;  and  fourthly,  some  of  them  dying  after  they  had  attained  21, 
but  before  the  majority  of  the  youngest,  leaving  issue.  The  last  event  has  happened, 
but  the  testator  has  not  in  direct  terms  provided  for  it,  assuming  that  he  had  already 
given  under  the  first  event,  a  vested  interest  to  a  child  so  dying. 

Fonblanque  in  reply.  The  course  attempted  on  the  other  side,  is  to  transpose  the 
different  parts  of  the  will,  so  as  to  suit  what  they  contend  to  be  the  intention  of  the 
testator.  But  it  seems  clear,  that  the  testator  only  intended  to  give  a  vested  interest 
in  the  25001.,  and  that  he  meant  only  such  of  his  children  as  should  be  living  when 
the  youngest  attained  21,  to  be  interested  in  the  surplus  estate.  If  not,  what  becomes 
of  the  second  clause  in  the  will :  and  what  object  had  the  testator  in  directing  the 
overplus  to  be  divided  among  his  five  children,  or  such  of  them  as  should  be  living  at 
the  time  when  the  youngest  should  attain  the  age  of  21  years? 

Alexander,  C.  B.  I  think  the  construction  put  on  this  obscure  will,  on  the  part 
of  the  surviving  children,  is  the  best  construction,  and  the  one  most  consonant  with 
the  intention  of  the  testator,  as  such  intention  is  to  be  extracted  from  all  the  clauses 
of  the  will.  I  can,  however,  make  no  decree  in  favour  of  the  surviving  children  in 
this  suit ;  but  must  dismiss  the  bill  with  a  declaration,  that  the  interest  claimed  by 
the  infant  plaintiff  is  vested  [302]  in  the  defendants,  the  surviving  children  of  the 
testator,  (a) 

The  Rev.  Thomas  Noel,  and  Catharine  his  Wife,  and  Others,  Plaintiffs,  and 
The  Right  Hon.  Morton  Lord  Henley,  and  Others,  Defendants.  Ex  parte 
SCHWENCH  and  Mann.  Iu  the  Exchequer  Chamber.  April  26th,  May  10th, 
1S25. — A  tenant  for  life  of  trust  monies,  with  a  power  for  appointing  and  raising 
in  his  lifetime  a  part  of  the  fund  for  the  advancement  of  his  children,  assigned 
the  interest  and  dividends  of  the  whole  fund  as  a  security  for  an  annuity  granted 
by  him  :  he  afterwards,  in  exercise  of  the  power,  appointed  a  part  of  the  fund  to 
be  raised  for  the  advancement  of  one  of  his  children  ;  held,  that  by  the  assign- 
ment of  the  dividends,  he  had  precluded  himself  fiom  exercising  the  power  for 
advancement,  as  it  would  tend  to  diminish  the  security  for  the  annuity,  notwith- 
standing the  dividends  were  of  much  greater  amount  than  the  annuity. 

Thomas  Lord  Viscount  Wentworth,  by  his  will,  devised  his  real  estates  to  trustees, 
in  trust  for  sale ;  and  after  and  subject  to  the  payment  of  the  several  sums  therein 

(a)  The  costs  of  all  parties  were  directed  to  be  taxed,  and  paid  by  the  defendants, 
the  executors,  out  of  the  testator's  assets. 
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mentioned,  he  directed  the  residue  of  the  money  arising  from  the  sale  of  such  estates 
to  be  invested  in  the  public  funds,  or  on  real  security,  at  interest ;  and  as  to  one 
moiety  of  the  said  funds,  in  trust,  to  pay  the  dividends  and  interest  thereof  to  the  i 
plaintiff,  Thomas  Noel,  for  life,  and  after  his  decease,  to  pay  the  plaintiff,  Catharine  i 
Noel,  (in  case  she  should  survive  him),  or  such  other  wife  as  the  said  Thomas  Noel  j 
might  leave,  the  yearly  sum  of  2001.  during  her  life ;  and  after  the  plaintiff,  Thomas 
Noel's  decease,  and  subject,  and  without  prejudice,  to  the  said  annual  sum  of  2001.,   \ 
upon  trust,  to  pay,  transfer,  and  assign  the  said  moiety  of  the  stocks,  funds,  or  securities,   i 
to,  between,  or  among  the  children  of  the  plaintiff,  Thomas  Noel,  as  he  should  in  manner 
therein  mentioned  direct,  or  appoint;  and  in  default  of  appointment,  to  the  children  ' 
[303]  equally  in  manner  therein  mentioned.     The  will,  among  various  other  powers 
and  provisos,  contained  a  proviso  for  the  trustees,  at  any  time  or  times  after  the  decease 
of  the  plaintiff,  Thomas  Noel,  or  in  his  lifetime,  in  case  he  should  so  direct,  by  any 
writing  or  writings  under  his  hand,  to  levy  and  raise  any  part  or  parts  of  the  portion 
or  portions  intended  to  be  thereby  provided  for  the  child  or  children  of  the  plaintiff", 
Thomas  Noel,  not  exceeding  in  the  whole,  for  any  one  such  child,  one  moiety  or  equal 
half-part  or  share  of  his  or  her  then  presumptive  portion. 

By  an  indenture  dated  15th  September,  1824,  and  made  between  the  plaintiff, 
Thomas  Noel,  of  the  first  part,  the  petitioner,  Schwench,  of  the  second  part,  and  the 
petitioner,  Mann,  his  trustee,  of  the  third  part.  The  plaintiff,  I'homas  Noel,  granted 
Schwench  an  annuity  of  921.  for  the  life  of  the  plaintiff,  Thomas  Noel.  And  by  the 
same  indenture,  the  plaintiff,  Thomas  Noel,  assigned  to  Mann  the  moiety  of  the  interest 
and  dividends,  from  time  to  time,  during  the  plaintiff's  life,  to  become  due  on  15,1631. 
9s.  5d.,  consols,  standing  in  the  name  of  the  Accountant  General  of  this  Court,  in  trust, 
in  the  cause,  to  the  account  of  the  produce  of  the  trust  estates  of  Lord  Wentworth  : 
and  also  all  the  interest  and  dividends  which  from  time  to  time,  during  the  life  of  the 
plaintiff',  Thomas  Noel,  should  accrue  or  arise  upon  or  from  any  stocks,  funds,  annuities, 
or  securities,  in  which  the  monies  produced  from  the  moiety  to  which  he  was  entitled, 
during  his  life,  of  the  said  sum  of  15,1631.  5s.  9d.  consols,  might  be  invested.  To  hold 
the  same  unto  Mann,  his  executors,  administrators,  and  assigns,  in  trust,  by  and  out 
of  the  intei-ests  and  dividends,  to  pay  the  costs  and  expenses  to  be  incurred  in  the 
execution  of  the  trusts  thereof ;  and  in  the  next  place,  to  pay  the  annuity  of  921.  to 
Schwench,  and  the  premium  of  assurance  therein  mentioned,  and  all  costs,  &c. ;  and 
to  pay  the  residue  or  surplus  unto  the  plaintiff',  Thomas  Noel.  The  deed  contained 
the  usual  proviso  for  re-purchase,  or  [304J  redemption  of  the  annuity  by  the  plaintiff, 
Thomas  Noel,  his  executors,  administrators,  or  assigns. 

The  petition  presented  in  this  case,  after  setting  forth  the  annuity  deed,  stated 
that  shortly  after  the  execution  of  the  deed,  G.  P.  F.  Gregory,  the  solicitor  to  Thomas 
Noel,  the  eldest  son  of  the  plaintiff',  Thomas  Noel,  informed  the  petitioner,  Mann,  that 
the  plaintiff  was  desirous  to  appoint  25001.  in  favour  of  the  said  Thomas  Noel,  the 
son,  in  pursuance  of  the  power  for  advancement  vested  in  him  by  the  will  of  Lord 
Wentworth,  and  that  it  was  intended  to  re-purchase  the  said  annuity  with  such  sum 
of  25001.  :  and  Gregory,  as  such  solicitor,  requested  the  petitioner,  Mann,  not  to 
present  any  petition  to  stay  or  secure  the  fund.  That  in  consequence  of  such  request, 
and  on  the  written  undertaking  of  Gregory,  as  such  solicitor,  (which  undertaking  was 
set  forth  in  the  petition),  that  the  annuity  should  be  re-pui'chased  out  of  the  25001., 
the  petitioners  did  not  present  any  petition  to  secure  the  fund.  That  by  an  order,  I 
dated  the  24th  of  November,  1824,  the  25001.  had  been  ordered  to  be  raised  and  paid 
unto  Noel,  the  son,  by  virtue  of  an  appointment  made  by  his  father,  but  the  same 
had  not  yet  been  raised.  The  petition  then  stated,  that  Thomas  Noel,  the  son, 
threatened  and  intended,  if  he  obtained  the  25001.,  to  apply  the  whole  thereof  to 
other  purposes,  and  not  to  re-purchase  the  annuity.  And  it  prayed  that  the  order 
of  the  24th  of  November,  1824,  might  be  discharged  :  that  no  part  of  the  25001.  ■ 
might  be  paid  without  notice  to  the  petitioners  ;  and  that  the  whole  of  the  interest 
and  dividends  assigned  by  the  indenture  might  be  paid  to  Mann,  on  the  trusts 
thereby  declared. 

The  facts  stated  in  the  petition  were  supported  by  an  affidavit. 

Moore,  J.  for  the  petitioners,  urged  that  the  order  of  24th  November,  1824,  ought 
to  be  discharged,  as  having  been  [305]  obtained  through  a  breach  of  good  faith,  and 
contended  that  the  dividends  of  the  whole  fund,  to  which  Noel,  the  father,  was 
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entitled  for  life,  being  assigned  as  a  security  for  Schwench's  annuity,  the  Court  could 
not  dispose  of  any  part  of  that  fund  without  Schwench's  consent. 

Simpkinson  appeared  for  Gregory,  the  late  solicitor  of  Noel,  the  son,  who  had 
given  the  undertaking  stated  in  the  petition,  and  supported  the  present  application, 
on  the  ground,  that  he  had  given  the  undertaking  with  the  knowledge  and  approba- 
tion of  Noel,  the  son,  and  for  the  purpose  of  saving  expense. 

Pepys  and  Knight,  for  Noel,  the  younger,  submitted,  that  this  petition,  in  fact, 
proceeded  from  Noel,  the  father,  who  had  unfairly  stipulated  for  the  re-purchase  of 
the  annuity,  out  of  the  sum  appointed,  as  the  price  of  his  exercise  of  the  power  ; 
which  stipulation  amounted  to  a  fraud  on  the  appointment.  That  Noel,  the  son,  had 
never  authorised  Gregory,  who  had  been  the  solicitor  for  the  father  as  well  as  the  son, 
to  give  the  underkiking :  and  the  father,  being  irritated  by  his  son's  refusal  to  pay 
of!"  the  annuity  had  not  only  instigated  this  petition,  but  had  executed  a  power  of 
appointment,  of  all  the  funds  after  his  dece;ise,  among  his  other  children,  to  the 
exclusion  of  this  son. 

Alexander,  C.  B.  The  question  is,  whether  a  tenant  for  life  of  a  trust  fund, 
having  a  power  of  appointment  of  a  part  of  the  fund,  for  the  advancement  of  his 
children,  can  bind  either  the  fund  or  himself  by  a  covenant,  so  as  to  deprive  himself 
of  the  power  of  appointing  during  his  lifetime.  I  know  there  have  been  some  dis- 
tinctions, taken  in  cases  of  this  description,  and  before  I  decide  this  case,  I  must  read 
the  power  in  question,  and  consult  the  authorities. 
Cur  adv.  vult.(a) 

[306]  Alex.^ndek,  C.  B.  The  subject  of  this  petition  is,  that  Mr.  Noel  being 
tenant  for  life  of  certain  funds  standing  in  this  Court,  with  a  power  to  appoint  the 
funds  after  his  death,  among  his  children,  and  with  a  power  in  his  lifetime  to  appoint 
any  part,  not  exceeding  one  half  of  the  portion  of  each  child,  for  the  advancement  of 
such  children  respectively,  he  by  deed,  grants  an  annuity  to  the  petitioner  Schvvench, 
and  for  securing  that  annuity,  assigns  the  dividends  and  interest  of  the  whole  of  the 
funds  to  which  he  is  entitled  for  life.  Having  thus  assigned  the  dividends  of  the 
whole  of  the  funds,  he  afterwards,  in  execution  of  the  power,  appoints  2.5001.  to  be 
raised  for  the  advancement  of  his  son,  Thomas  Noel.  There  has  been  a  great  deal  of 
dispute,  whether  this  appointment  was  absolute  and  unconditional,  or  whether  there 
was  an  agreement  between  the  father  and  the  son,  that  the  annuity  should  be  paid  off 
out  of  the  2.5001.  And  it  has  been  urged,  that  if  any  such  agreement  did  take  place, 
it  was  not  such  a  one  as  ought  to  bind  Noel,  the  son.  It  is,  however,  unnecessary  to 
discuss  that  point,  the  simple  question  here  is,  whether  a  tenant  for  life,  with  a  power 
of  appointment  for  the  advancement  of  his  children,  can  by  his  act,  preclude  himself 
from  exercising  that  power.  On  leference  to  the  different  authorities,  it  seems  quite 
contrary  to  all  of  them,  and  to  the  principle  on  which  those  cases  have  been  decided, 
that  a  tenant  for  life,  having  assigned  the  dividends  of  the  whole  of  the  fund,  to  which 
he  is  entitled  for  life,  as  a  security,  should  be  at  liberty  to  lessen  that  security,  by 
exercising  a  power  for  advancement,  and  consequently,  diminishing  the  fund  from 
which  those  dividends  arise ;  and  I  must  therefore  discharge  the  order  of  the  24th 
November,  1824,  directing  the  payment  of  the  25001.  to  Thomas  Noel,  the  son. 

[307]  Between  James  Cheetham,  Plaintiff,  and  Jame.s  Crook,  Jos.  Eobinson, 
AND  Richard  Pemberton,  Defendants.  Exchequer  of  Pleas.  1825. — This  Court 
has  jurisdiction  over  matters  in  equity  arising  within  the  county  palatine  of 
Lancaster. — Demurrer  to  a  bill  for  want  of  jurisdiction,  because  the  subject  matter 
of  the  suit  (which  was  transitory)  arose,  and  the  parties  resided  within  that  county 
palatine,  and  the  jurisdiction  of  its  Court  of  Chancery, — over-ruled. — A  joint 
creditor  by  simple  contract  may  proceed  against  a  clear  residue  of  the  assets  of 
the  deceased  partner,  the  survivor  being  insolvent ; — and  may  set  off  against  a 

(a)  Another  petition  was  heard  at  the  same  time,  presented  by  Gregory,  praying, 
that  the  order  of  the  24th  November,  1824,  might  be  rescinded,  or  might  be  varied 
so  as  to  protect  him  from  the  consequence  of  his  undertaking  to  Mann,  and  claiming 
a  lien  on  the  fund,  for  the  costs  of  obtaining  the  order,  and  for  monies  advanced.  The 
petition  was  dismissed  with  costs. 
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debt  to  the  decjeased,  from  the  survivor  and  himself  as  his  surety,  a  debt  to  the 
survivor  from  the  deceased,  which  was  agreed  to  be  applied  in  liquidation  of  the 
debt  secured. 

The  case  made  by  this  bill  was,  in  substance,  as  follows.  In  the  year  181.3, 
defendant,  Pemberton,  then  and  now  residing  at  Preston,  in  the  county  of  Lancaster, 
and  one  Milsom,  of  the  same  place,  entered  into  partnership,  in  the  business  of  painters 
and  gilder.s,  and  carried  it  on  until  March,  1821,  when  the  partnership  was  dissolved 
by  mutual  consent.  During  the  continuance  of  the  partnership,  plaintiff,  an  oil  and 
colour  man,  living  in  the  same  town,  sold  oil,  paint,  and  colours,  &c.,  to  the  firm,  to  a 
large  amount,  part  of  which  was  paid  ;  but,  on  the  dissolution,  the  partners  were 
indebted  to  him  in  a  balance  of  4481  5s.  6-id.,  the  whole  of  which  was  still  due.  The 
paittiership  was  also  indebted,  on  the  dissolution,  to  Milsom,  in  5581.  5s.  Shortly 
after  that  event,  viz.,  on  the  30th  July,  1821,  Pemberton,  and  plaintiff  as  his  surety, 
executed  a  promis.sory  note  to  Milsom,  for  the  payment  of  the  sum  last  mentioned, 
with  interest,  by  instalments,  the  last  instalment  to  be  paid  on  the  19th  October, 
1824, — in  pursuance  of  an  arrangement,  by  which  it  was  agreed,  that  Pemberton 
should  continue  to  carry  on  the  business  of  a  painter  and  gilder,  on  his  own  account, 
and  should  be  employed  by  Milsom,  who  carried  on  business  as  an  upholstei-er,  to 
execute  whatex'er  painting  and  gilding  he  should  require  to  have  done  ;  and  that  the 
monies  which  might  become  due  from  Milsom  to  Pemberton,  on  account  of  [308]  such 
work,  should  be  applied  in  liquidation  of  the  debt  secured  by  the  note.  And,  at  the 
same  time,  Pemberton  gave  plaintiflf  a  cognovit,  confessing  damages  to  the  amount  of 
5001.,  with  liberty  to  enter  up  judgment,  and  take  out  execution  thereon,  in  the  event 
of  any  demand  being  made  on  him  in  respect  of  the  note.  Pemberton  was  employed 
by  Milsom,  as  a  painter  and  gilder,  until  the  time  of  his  (Milsom's)  death.  Milsom 
died  in  September,  1823,  having  appointed  defendants.  Crook,  of  Clifton,  in  the  same 
county,  and  Robinson,  of  Preston,  aforesaid,  his  executors,  who  proved,  and  took  upon 
themselves  the  execution  of,  his  will.  After  the  last  instalment  on  the  note  had 
become  payable,  the  executors  brought  an  action  on  the  note  in  the  Court  of  Common 
Pleas  in  the  county  of  Lancaster,  against  plaintiff'  and  Pemberton,  and  held  them  to 
special  bail  therein  for  5001.  Immediately  afterwards,  plaintiff  entered  up  judgment 
on  the  cognovit,  and  seized,  and  sold  all  Pemberton's  effects,  which,  after  payment  of 
rent  and  expenses,  produced  721.  only.  The  bill  stated  that  that  sum  had  been  applied 
by  plaintiff  in  part  satisfaction  of  another  account  owing  him  by  Pemberton,  and 
that  Pemberton  was  insolvent ;  that  plaintiff  had  requested  of  the  executors  either 
a  payment  of  the  partnership  debt,  or  a  deduction  thereof  from  the  balance  due  on  the 
promissory  note, — an  acceptance  of  the  residue,  and  a  stay  of  proceedings  in  the  action. 
The  bill  charged,  that  all  the  funeral  expenses  and  debts,  excepting  the  partnership 
debt  to  the  plaintiff,  had  been  discharged  ;  that,  after  the  dissolution  of  the  partner- 
ship, Pemberton  had  been  employed  to  paint  and  gild,  by  Milsom,  until  the  time  of 
his  death  ;  that  he  was  indebted  to  Pemberton,  for  work  and  labour,  and  for  money 
laid  out  for  his  use,  to  a  considerable  amount ;  that  credit  was  given  to  Pemberton,  in 
his  books,  for  part  of  such  work  and  labour,  and  money  ;  and  that  defendants  ought 
to  make  a  discovery  of  book.s,  &c.  The  prayer  of  the  bill  was,  that  the  defendants, 
the  executors,  might  be  declared  liable  to  pay  the  [309]  debt  due  to  plaintiff  from 
the  partnership,  and  that  an  account  might  be  taken  in  respect  thereof,  if  neces- 
sary ;  that  an  account  might  be  taken  of  what  was  due  to  the  said  defendants,  for 
principal  and  interest,  upon  the  promissory  note,  after  deducting  therefrom  so  much 
as  should  be  found  to  have  been  satisfied  l)y  Pemberton,  in  pursuance  of  the  agree- 
ment, and  that  an  account  might  be  taken  of  what  had  become  due  to  Pemberton  from 
Milsom,  for  work  and  labour,  and  money  laid  out ;  and  that  it  might  be  declared,  that 
plaintiff  was  entitled  to  have  what  was,  or  might  be  found  due  to  him,  from  said 
partnership  deducted,  and  set  off  against  the  balance  which  should  be  found  due  to 
said  executors  on  the  note,  and  to  have  the  note  delivered  up  to  him,  plaintiflf  offering 
to  pay  such  balance  (if  any)  as  might  be  found  due  from  him  to  said  executors,  and 
that  they  might  be  restrained  by  injunction,  &c. 

The  defendants.  Crook  and  Robinson,  demurred  generally,  alleging  want  of  equity, 
and,  further,  that  it  appeared,  by  the  complainant's  own  shewing,  that  the  several 
matters  mentioned  in  the  bill,  in  respect  whereof  relief  was  prayed,  arose,  and  that  the 
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several  parties  resided,  within  the  county  palatine  of  Lancaster,  and  within  the  juris- 
diction of  the  Court  of  Chancery  of  the  same  county  palatine,  and  that,  therefore,  this 
Court  had  no  jurisdiction. 

Martin,  H.,  and  Simpkinson,  in  support  of  the  demurrer.  1st,  there  is  no  equity 
shewn  on  the  bill.  In  an  action  at  law,  against  the  plaintifl"  on  the  note,  he  would  not 
be  entitled  to  set  off  the  demands  which  he  makes  upon  the  executors  ;  and  the  same 
principle  holds  in  equity.  If  he  had  any  equity  originally,  he  has  lost  it  by  his 
subsequent  conduct.  By  his  own  statement,  he  takes  a  cognovit  from  Pemberton, 
enters  up  judgment  thereon,  takes  out  execution,  and  sweeps  away  the  whole  of  his 
property  ;  and  then  calls  upon  Milsom's  executors  to  pay  [310]  the  whole  of  the  joint 
debt  from  Milsom  and  Pemberton,  praying  no  relief  against  the  latter.  2nd,  if  the 
bill  did  disclose  a  case  for  relief,  it  is  not  within  the  jurisdiction  of  this  Court ;  and 
in  all  the  books  on  pleading  or  practice,  that  is  laid  down  as  a  cause  of  demurrer.  In 
the  last  edition  of  Lord  Uedesdale's  treatise,  it  is  stated  (pp.  88,  89),  as  a  ground  of 
objection  to  the  relief  sought  by  a  bill,  which  can  be  taken  advantage  of  by  demurrer, 
"that  some  other  Court  of  Equity  has  the  proper  jurisdiction."  In  another  part 
(pp.  122,  123)  of  the  same  work,  after  a  statement  that  most  of  the  inferior  branches 
of  our  system  of  judicial  policy  have  their  peculiar  Courts  of  Equity,  and  an  enumera- 
tion of  the  principal  of  the  inferior  jurisdictions  in  England,  it  is  observed,  that 
"  these  are  necessarily  bounded  by  the  locality  either  of  the  subject  of  the  suit,  or  of 
the  residence  of  the  parties  litigant.  Where  those  circumstances  occur  which  give 
them  jurisdiction,  they  have  exclusive  jurisdiction  in  matters  of  equity,  as  well  as 
matters  of  law."  This  bill  states,  that  the  whole  res  gestie  of  the  suit  arose  within 
the  county  palatine  of  Lancaster,  and  that  the  parties  reside  within  it,  which  includes 
every  circumstance  that  can  give  the  Court  of  Chancery  of  that  count}'  exclusive 
jurisdiction.  In  such  circumstances,  the  superior  Courts  have  never  interfered,  unless 
there  would  be  a  defect  of  justice  in  the  local  tribunal ;  but,  in  this  instance,  that 
Court  can  administer  full  and  complete  relief.  There  have  been  instances  of  the 
removal  of  suits,  from  limited  to  general  jurisdictions,  by  certiorari ;  but  to  effect  that 
object,  the  certiorari  bill  must,  according  to  Lord  Redesdale's  authority  (Ld.  Redesd. 
Treat.  40,  and  the  cases  there  cited),  allege  some  incompeteney  in  the  local  jurisdic- 
tion, or  injustice  in  its  proceedings.  In  Davis  v.  Davis  (Rep.  temp.  Finch,  4-52),  a 
certiorari  was  refused,  to  remove  a  cause  from  the  Exchequer  of  Chester  into  Chancery. 
The  franchise  of  this  county  is  claimed  [311]  under  a  different,  and  higher  title,  than 
those  of  Chester  and  Durham.  It  was  originally  created  by  Edw.  III.,  in  favour  of 
Henry  Plantagenet  (Pat.  2-5  E.  3,  p.  1,  m.  18),  and  afterwards  enlarged,  and  granted 
to  John  of  Gaunt,  that  king's  fourth  son,  and  confirmed  in  Parliament  (Cart.  36  E.  3, 
n.  9).  The  enlarged  charter,  which  is  stated  in  the  case  of  the  duchy  of  Lancaster, 
Plowden's  Rep.  214  (see  also  4  Inst.  204),  is  in  these  terms : — "Concessimus  pro  nobis 
et  hferedibus  nostris  prajfato  tilio  nostio,  quod  ipse,  ad  totam  vitam  suam,  habeat 
infra  comitatum  Lancastriae  Cancellarium  suam,  ac  brevia  sua  sub  sigillo  suo  pro 
officio  Cancellarii  deputando,  consignanda,  justiciarios  suos  tam  ad  placita  Coronte, 
quam  ad  quiaecunque  alia  placita  Communem  legem  tangentia  tenenda,  ac  cognitiones 
corundum,  et  quascunque  executiones  per  brevia  sua,  et  ministros  suos  ibidem 
faciendas."  Henry  IV.  having  been  the  owner  of  the  franchise  when  he  came  to  the 
throne,  an  act  was  passed  in  the  first  year  of  his  leign,  reciting  and  confirming  the 
letters  patent  of  Edw.  III.,  separating  the  duchy  from  the  other  dominions  of  the 
crown,  and  annexing  it  to  the  natural  persons  of  him  and  his  heirs  for  ever.  On  the 
attainder  of  Henry  VI.,  in  the  1  Edw.  IV.,  the  duchy  was  declared  in  parliament  to 
have  become  forfeited  to  the  crown  ;  and,  by  a  statute  then  made,  that,  and  the 
county  palatine,  were  vested  in  Edw.  IV.,  and  his  heirs,  in  their  regal  capacity,  for 
ever,  but  under  a  separate  government  from  the  other  inheritances  of  the  crown 
(1  Ventr.  1.5-5,  1-57).  Another  statute  was  passed  in  the  1st  of  Henry  VII.,  for 
(amongst  other  purposes)  settling  the  inheritance  in  the  king  and  his  heirs  for  ever,  in 
like  manner,  separate  from  the  crown,  as  the  three  Henries,  or  Edw.  I\^,  had  held 
the  same  (see  Black.  Comm.  1,  119,  n.  f.).  Originally,  the  owners  of  counties  palatine 
had  kingly  rights  therein,  jura  regalia  in  all  respects,  4  Inst.  204.  [312]  Vin.  Abr.  6, 
574,  et  seq.  Fisher  v.  Batten,  1  Ventr.  155.  Astill  v.  Clarke,  and  Al,  2  Lutw.  1233. 
And  although  their  powers  were  considerably  narrowed  by  the  27  Hen.  VIII.,  c.  24, 
still  the  doctrine  laid  down  by  Lord  Redesdale  is  law  at  the  present  day,  and  is 
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supported  by  the  cases  on  the  subject.  A  great  number  of  these  are  collected  in 
Mr.  Beames's  "  Elements  of  Pleas  "  (p.  80).  In  Hamdheson  v.  Tounstall  and  Others, 
reported  in  Cary  (pp.  56,  57),  the  jurisdiction  of  the  county  palatine  of  Lancaster  was 
allowed  in  Chancery,  upon  information  to  the  couit  that  the  parties  dwelt  in  it ;  the 
cause  was  dismissed,  and  the  plaintiff  ordered  to  take  his  remedy  in  the  local  court. 
In  IVillovglihy  v.  Brearton  (Cary,  60,  61 ),  the  jurisdiction  of  the  county  palatine  of  Chester 
was  allowed  in  Chancery,  upon  affidavit,  that  the  lands  which  were  the  subject  of  the 
suit  lay,  and  that  the  defendant  inhabited,  within  it.  In  Castle  v.  Licbjiehi  (Hardr.  505), 
a  claim  of  conusance  made  by  the  University  of  Oxford,  was  allowed  by  this  Court. 
In  one  case  (C'lajiham  v.  Lenthall,  Hardr.  3G5),  it  was  said,  that  if  an  accountant  or 
officer,  begin  his  suit  here,  no  privilege  in  another  Court  shall  prevail  against  him  ; 
but  that  applies  to  an  actual  accountant,  or  officei',  not  a  fictitious  one,  which  the 
present  plaintiff'  is.  He  is  described  in  the  bill,  as  a  debtoi'  and  accountant  to  his 
majesty,  but  that  is  merely  in  compli;uice  with  common  practice  and  form.  Gilb. 
Hist.  C.  P.  195  (3d  edit.).  There  is  no  modern  case  in  which  the  question  before  the 
court  has  arisen.  Omerod  v.  Hardman  (5  Ves.  722),  was  a  case  of  an  appeal  to  the 
Chancellor  of  the  duchy,  from  a  decree  by  the  Vice  Chancellor  at  Lancaster,  where 
the  question  of  the  appellate  jurisdiction  was  investigated,  and  established.  Where- 
ever  the  claim  of  the  inferior  jurisdiction  has  been  allowed,  it  has  been  upon  the 
footing  of  e.xclusiveness,  and  the  correct  [313]  mode  of  lendering  the  objection  avail- 
able, is  by  demurrer,  and  not  by  plea. 

Fonblanque  and  Walker,  in  support  of  the  bill.  1st,  the  plaintill'  has  taken  two 
grounds,  either  of  which  would  entitle  him  to  equitable  relief.  During  Milsom's  life, 
theie  was  a  joint  debt  from  him  and  Pemberton  to  the  plaintiff.  The  plaintiff's 
remedy  at  law  would  be  against  the  surviving  partner,  but  he  cainiot  recover  from 
him,  he  being  insolvent;  therefore  a  court  of  equity  will  allow  him  to  proceed  against 
the  re])resentatives  of  Milsom,  for  an  account  and  satisfaction  of  the  debt,  out  of 
his  assets.  Bishop  v.  Church  (3  Atk.  691),  Stephenson  v.  Chiswell  (3  Vcs.  j.  566. 
See  Addis  v.  Knight,  2  Meriv.  117).  The  othei-  ground  upon  which  the  bill  may  be 
sustained  is,  that  it  charges,  that  all  Milsom's  debts  have  been  paid  by  the  executors, 
with  the  exception  of  the  partnei'ship  debt,  to  the  plaintiff;  so  that  there  is  a  neat 
residue,  and  therefore  a  clear  equity,  that  the  debt  contracted  by  Milsom,  to 
Pemberton,  for  his  work  and  labour,  should  be  applied  in  reduction  of  the  debt  owing 
on  the  promissory  note,  in  pursuance  of  the  agreement  ;  and  that  the  partnership  debt 
to  the  plaintiff  should  be  set  off  against  the  balance.  For,  supposing  the  full  claim  on 
the  promissory  note  were  paid  to  the  executors,  they  would,  under  the  circumstances, 
be  obliged  to  apply  it  immediately  in  satisfaction  of  the  plaintiff's  demands.  2nd, 
indisputably,  this  Court  had  jurisdiction  once  over  the  place  in  question,  and  it  is 
incumbent  on  those  who  assert  it  does  not  now,  to  shew  how  it  has  been  ousted,  and 
an  exclusive  authority  vested  in  the  inferior  Court.  Neither  the  charter,  nor  the  acts 
of  parliament  by  which  it  was  followed,  can  have  that  effect.  They  only  grant  a  right 
to  hold  pleas,  and  conusance  of  pleas,  neither  of  which  implies  an  exclusive  jurisdiction. 
The  proposition  relied  upon  from  Lord  Kedesdale's  treatise,  as  proving  the  contrary, 
cannot  be  admitted  as  [314]  decisive  of  the  question,  because  no  authority  for  it  is 
stated  by  the  author,  and  it  is  not  borne  out  by  the  cases.  Of  the  mass  of  authorities 
collected  by  Mr.  Beames,  not  one  goes  to  shew  that  the  jurisdiction  of  a  county 
palatine  is  exclusive,  or  that  it  has  ever  been  allowed  as  such.  If  the  doctrine 
advanced  on  the  other  side  were  correct,  there  could  be  no  such  thing  as  a  concurrent 
jurisdiction.  The  two  cases  from  Cary  are  very  loosely  reported  and  at  most,  only 
shew,  that  the  Court  of  Chancery  exercised  a  discretion  in  not  allowing  the  parties  to 
be  taken  from  the  local  tribunals  in  those  instances.  The  certiorari  bill  was  informed 
in  Davis  v.  Daiis,  being  after  decree  in  the  inferior  Court.  Castle  v.  Lichfield  is  dis- 
tinguished from  the  other  cases,  by  the  circumstance  of  there  having  been  exclusive 
words  in  the  charter.  The  language  of  Hale,  C.  B.,  in  that  case,  is  a  direct  authority 
for  the  plaintiff.  He  said,  that  there  were  three  sorts  of  conusance  of  pleas.  First, 
tenere  placita,  which  does  not  oust  any  other  Court,  but  creates  a  concurrent  juris- 
diction. The  second  cognitio  placitorum,  which  was  to  be  taken  advantage  of  by  plea, 
and  after  trial  the  cause  to  be  remanded.  Thirdly,  a  conusance  of  pleas  with  an 
exclusive  jurisdiction,  that  no  other  court  should  hold  plea,  &c.  In  the  case  before 
the  Court,  therefore,  the  charter  confers  no  exclusive  jurisdiction,  and  the  proper 
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course  of  taking  advantage  of  it,  would  have  been  by  plea,  or  claim,  and  not  by 
demurrer:  Tielmmiy  v.  irillianif:  (2  Vern.  483).  In  Brace  v.  Taylor  (2  Atk.  253),  the 
subject  of  the  suit  was  within  the  jurisdiction  of  the  Courts  of  Great  Session  in  Wales, 
and  it  is  to  be  collected  from  Lord  Hardwicke's  language  that  he  thought  the  Court 
of  Chancery  had  a  concurrent  jurisdiction  with  those.  This  suit  is  instituted  by  a 
party  alleging  himself  to  be  a  debtor,  and  accountant,  to  the  king,  and  as  such,  he  is 
entitled  to  sue  in  the  king's  supeiior  Court.  In  Clapham  v.  Sir  J.  Lenthall  (Hardr.  365), 
it  was  [315]  held,  "that  if  an  accountant  begin  his  suit  here,  no  privilege  elsewhere 
shall  be  allowed."  Though  the  allegation  be  founded  on  fiction  in  this  instance,  the 
ease  is  not  to  be  distinguished  from  one  in  which  it  is  true,  where  the  right  to  sue 
would  be  undoubted,  for  the  Court  will  not  enter  into  that  question.  [Hullock,  B. 
The  allegation  is  now  unnecessary.]  [Alexander,  C.  B.  The  bill  would  not  be 
demurrable  on  account  of  the  omission  of  it?]  Xo,  according  to  the  statement  on  the 
subject  in  Fowler's  Pract.  (pp.  2,  3,  2nd  edit.).  In  Fleetwood  v.  Fool  (Hardr.  171),  it 
was  held,  that  a  suit  concerning  duchy  lands  was  well  begun  in  the  Exchequer,  "  for 
that  whatever  belongs  to  the  jurisdiction  of  the  duchy,  may  well  be  determined  here." 
This  Court  then  possesses  a  concurrent  jurisdiction  with  the  other  ;  and  it  was  said 
by  counsel,  in  arguing  Nicholas  v.  Nicholas  (Free,  in  Chanc.  54G),  and  apparently 
assented  to  by  the  Court,  that  in  all  cases  of  concurrent  jurisdictions,  which  Court 
soever  was  possessed  of  the  cause,  had  a  right  to  proceed.  If  there  were  any  ground 
for  the  doctrine  propounded  on  the  other  side,  in  matters  concerning  land,  there  is 
none  in  transitory  suits,  such  as  the  present ;  for  in  The  Earl  of  Fterhy's  ca.^e  (12  Rep. 
114,  Kesol.  4),  it  was  resolved,  that  things  transitory,  although  arising  within  a 
county  palatine,  might  be  alleged  to  be  done  in  any  place  in  England,  and  that  the 
true  state  of  the  facts  was  not  pleadable  to  the  jurisdiction  of  the  Court.  And  in 
Edgeworth  v.  Davies  (1  Chan.  Ca.  41.  See  Ld.  Redesd.  Treat.  182),  it  was  reported, 
upon  view  of  precedents,  that  the  jurisdiction  of  the  counties  palatine,  was  allowed 
between  parties  dwelling  within  the  same,  and  for  lands  there,  and  matters  local. 
Consequently,  the  demurrer  is  not  to  be  supported  on  either  ground. 

[316]  Martin  in  reply.  The  points  of  the  demurrer  have  not  been  displaced. 
With  respect  to  the  first,  the  plaintiff"  is  entitled  to  a  discovery,  but  none  to  relief 
consequential  thereon,  because  the  bill  shews  that  the  insolvency  of  Pemberton  was 
occasioned  by  the  act  of  the  plaintiff.  In  Bruce  v.  Taylon-,  Lord  Hardwicke  dismissed 
the  bill  with  costs,  so  that  his  dictum  is  one  way,  and  his  decree  the  other.  The  cases 
in  Hardres  do  not  warrant  the  proposition  attempted  to  be  deduced  from  them. 
Looking  to  the  facts,  Fleetwood  v.  Fool  has  little  bearing  on  this  case,  and  the  dictum 
relied  on  in  it,  probably  only  means,  that  what  belongs  to  the  jurisdiction  of  the 
duchy,  may  be  determined  here,  if  the  party  does  not  object.  The  accountant 
intended,  in  Clapham  v.  Sir  J.  Lenthall,  is  a  bona  fide  accountant.  This  plaintiff  is 
not,  and  is  not  admitted  by  the  demurrer  to  be  so.  A  demurrer  admits  every  fact 
stated  and  charged  in  the  bill,  but  this  is  not  stated  and  charged. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  the  Lord  Chief  Baron  as 
follows  : — 

This  case  comes  before  us  on  a  demurrer  put  in  to  a  bill  tiled  in  this  Court,  on  two 
grounds,  one  of  which  is,  the  want  of  jurisdiction  in  this  Court ;  the  other,  that  there 
is  no  equity  stated  on  the  bill.  The  manner  in  which  the  former  objection  is  stated 
is,  that  it  appears  on  the  face  of  the  bill  that  the  parties  reside  within  the  county 
palatine  of  Lancaster,  and  that  the  question  arose  there.  We  are  of  opinion  that  there 
is  no  ground  whatever  for  that  objection. 

There  is  some  confusion  in  the  cases  upon  this  subject,  and  therefore  it  is  much 
safer  to  refer  to  the  general  principle,  and  the  terms  of  the  charter  itself,  than  to  enter 
into  any  minute  examination  of  them.  I  may,  however,  [317]  observe,  that  it  appears 
from  those  cases,  there  are  three  species  of  inferior  jurisdiction.  The  first  is,  when 
the  owner  of  the  franchise  has  only  a  right  to  hold  pleas,  tenere  placita.  The  second 
is,  when  the  lord  of  the  franchise  is  entitled,  by  grant,  to  hold  conusance  of  pleas. 
The  third  is,  when  the  lord  has  the  right  to  conusance  of  pleas,  with  an  exclusive 
jurisdiction.  These  juri.sdictions  are  very  distinct ;  and  whether  a  particular  one  be 
of  one  kind,  or  the  other,  depends  entirely  on  the  terms  of  the  grant.  We  have  been 
referred,  in  the  course  of  the  argument,  to  a  case  reported  in  Plowden,  in  which  the 
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terms  of  the  charter  (*)  are  correctly  stated.  [His  Lordship  read  them.]  There  is 
not  a  word  in  this  charter  which  gives  exclusive  jurisdiction,  but  there  is  that  which 
gives  a  right  to  hold  pleas,  and  conusance  of  pleas,  and  the  question  is,  what  is  the 
effect  of  that  grant.  Now  the  case  to  which  I  am  going  to  refer,  is  at  once  an 
authority  on  the  point  to  be  decided,  and  explains  with  greater  distinctness,  and  more 
particularity  than  I  have  found  elsewhere,  the  nature  of  the  distinction  between  these 
several  rights.  The  language  I  am  about  to  quote,  was  made  use  of  by  my  Lord  Holt, 
in  the  case  of  Crosse  v.  Smith,  3  Salk.  79.  "There  are  three  sorts  of  inferior  jurisdic- 
tions, one  whereof  is  tenere  placita,  and  this  is  the  lowest  sort,  for  'tis  only  a  con- 
current jurisdiction,  and  the  party  may  sue  there,  or  in  the  king's  Courts  if  he  will. 
The  second  is  conusance  of  pleas,  and  by  this  a  right  is  vested  in  the  lord  of  the 
franchise  to  hold  the  plea,  and  he  is  the  only  person  who  can  take  advantage  of  it ;  for 
the  defendant  cannot  plead  this  to  the  jurisdiction  of  the  court,  but  the  lord  must 
come  in,  and  claim  his  franchise,  and  there  is  no  other  way  to  get  the  cause  from  him  " 
(  "  him  "  appears  to  be  erroneously  printed  instead  of  '  it,"  sc.  the  superior  Court)  "... 
■The  third  sort  is  an  exempt  jurisdiction  ;  as  [318]  where  the  King  grants  to  a  great 
city,  that  the  inhabitants  thereof  shall  be  sued  within  their  city,  and  not  elsewhere, 
this  grant  may  be  pleaded  to  the  jurisdiction  of  this  court,  if  there  be  a  court  within 
that  city,  which  can  hold  plea  of  the  cause,  and  nobody  can  take  advantage  of  this 
privilege  but  a  defendant,  for  if  he  will  bring  a  certiorari  that  will  remove  the  cause  ; 
but  he  may  waive  it  if  he  will,  so  that  the  privilege  is  only  for  his  benefit."  This  is 
a  very  clear  and  explicit  declaration  of  the  several  natures  of  these  inferior  jurisdic- 
tions. A  case  has  been  cited  in  the  argument,  reported  in  Hardres,  50-5,  Castle  v. 
Lichfield,  in  which  there  is  to  be  found  the  same  expositi-in  by  Lord  Hale,  though  not 
quite  so  full  and  distinct,  but  it  is  obvious  that  he  means  to  say  the  same  thing  as 
was  said  by  Lord  Holt.  Therefore  we  have  an  explanation  of  the  nature  and  effect 
of  these  jurisdictions  from  those  two  great  men,  and  all  that  remains  to  be  done,  is  to 
apply  what  has  been  laid  down  by  them  to  the  present  case,  as  it  arises  on  the  terms 
of  the  charter.  Now  from  the  terms  of  the  charter,  it  is  clear,  that  nothing  lias  been 
granted  in  this  case  but  to  hold  pleas,  and  conusance  of  pleas.  All  the  old  cases  under 
the  head  of  conusance  of  pleas,  arose  out  of  claims  made  by  the  lord,  or  the  owner  of 
the  franchise.  Castle  v.  Lichfield  was  a  case  of  a  claim  of  that  kind,  made  by  the 
Vice  Chancellor  of  the  University  of  Oxford.  Conu.sance  of  pleas  is  a  right  of  which 
the  defendant  himself  cannot  take  advantage,  for  he  cannot  plead  it  to  the  jurisdiction 
of  the  court.  I  deem  it  quite  unnecessary,  after  this,  to  enter  into  any  minute 
examination  of  the  cases  which  were  referred  to  on  the  subject,  or  of  many  others 
which  might  have  been  cited.  They  are  collected  by  Mr  Beames,  in  his  book  on 
pleading.  All  I  shall  say  upon  them  is,  that  every  case  relating  to  the  Duchy  Coui't 
of  Lancaster,  is  out  of  the  question,  because  it  is  a  Court  of  a  nature  perfectly  peculiai'. 
It  is  a  Court  of  revenue.  And  as  I  apprehend,  there  is  no  doubt  that  that  [319] 
Court  and  this  have  concurrent  jurisdiction.  All  the  cases  likewise  are  out  of  the 
question,  which  have  arisen  upon  certiorari  bills  ;  and  these  also  in  which  there  has 
been  a  claim  of  conusance  by  the  owner  of  the  franchise.  This  being  a  demurrer  to 
the  jurisdiction  in  a  cause  of  suit  which  is  transitory,  one  might  easily  cite  cases  to 
shew  that  it  is  not  competent  to  the  defendant  to  take  the  objection,  but  I  shall 
merely  refer  to  the  high  authority  of  Lord  Coke  on  the  point,  in  The  Earl  of  Derby's 
case,  12th  Rep.  114  (4th  Kesol.).  'The  strongest  cases  that  have  been  mentioned  against 
the  juiisdiction  of  this  Court,  have  been  cited  from  Cary's  Reports.  They  are  however 
very  loose  notes,  and  really  amount  to  nothing.  They  appear  rather  to  have  been  the 
exercise  of  the  discretion  of  the  Court  in  refusing  to  entertain  the  jurisdiction  than 
any  thing  else.  They  are  not  decisions  upon  a  plea  to  the  juiisdiction.  It  is  not  to 
be  discovered  from  them,  that  there  was  a  claim  of  conusance  The  mode  of  pro- 
ceeding in  the  first  is  not  stated  with  any  degree  of  particularity,  or  precision. 
The  second  appears  to  have  been  an  application  to  the  Court  upon  affidavit,  stating, 
on  the  part  of  some  defendant,  that  the  lands  in  question  lay,  and  the  party  lived, 
within  the  jurisdiction  of  the  County  Palatine  of  Chester,  and  then,  upon  that 
affidavit,  the  book  says,  the  cause  was  dismissed,  and  remitted  to  the  inferior  juris- 
diction.    That  is  so  totally  unlike  any  thing  which  has  the  appearance  of  a  solemn 

(*)  See  p.  311,  ante. 
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decision  of  the  Court,  that  no  reliance  can  be  placed  on  it.  It  is  completely  answered 
by  a  ease  cited  from  Atkyns,  in  which  Lord  Hardwicke  expressed  a  direct  opinion 
that  the  Court  of  Chancery  could  entertain  jurisdiction  of  a  matter  arising  within  the 
jurisdiction  of  the  Courts  of  Wales,  and  did  exercise  such  authority  in  the  particular 
case.  A  material  passage  which  was  much  pressed,  was  that  from  Lord  Kedesdale's 
book  on  pleading,  in  which  he  says,  "  where  [320]  those  circumstances  occur,  which 
give  them"  (inferior  Courts)  "jurisdiction,  they  have  exclusive  jiu'isdiction  in  matters 
of  equity,  as  well  as  matters  of  law."  There  is  no  person  acquainted  with  this  book, 
who  has  not  the  highest  respect  for  every  thing  contained  in  it.  It  is  a  work  dis- 
playing great  knowledge  and  talent,  and  written  by  an  individual  of  the  highest 
professional  attainments,  and  character.  But  it  is  impossible  to  deny  that  the  writer 
has  in  this  passage  expressed  himself  inaccurately,  or  at  least  too  generally.  He  has 
not  distinguished  between  the  three  species  of  jurisdiction  ;  and  of  which  he  is 
speaking  we  do  not  know.  Nor  does  he  specify  upon  what  mode  of  proceeding ; 
whether  upon  a  claim,  or  upon  pleading,  the  exclusive  jurisdiction  is  to  operate  as 
a  bar.  And  it  is  impossible  to  give  more  meaning  to  that  observation,  were  we  even 
disposed  to  do  so,  than  the  words  actually  convey.  Without  the  least  doubt,  therefore, 
the  Court  over-rule  this  demurrer  so  far  as  it  rests  upon  the  first  ground. 

It  is  further  stated  that  there  is  no  equity  on  this  bill.  This  has  been  argued 
principally  on  the  question,  whether  the  plaintiH'  could  set  off  his  two  demands,  the 
debt  due  to  bim  from  the  partnership,  and  that  contracted  by  Milsom  to  Pemberton 
against  the  claim  of  Milsom's  executors  on  him  in  respect  of  his  joint  securitv  to 
Milsom  ;  as  if  that  were  the  only  equity  which  the  bill  sought,  or  which  the  plaintiff 
could  have  upon  the  face  of  it,  and  without  entering  into  any  discussion  on  the  subject 
whether  the  injunction  can,  or  can  not,  be  granted.  Upon  this  bill,  would  he  not, 
seeking  payment  of  what  is  due  to  him,  be  entitled  to  proceed  against  the  assets 
of  Milsom,  Pemberton  being  a  party  to  the  suit^  Would  he  not  be  entitled  to  have 
an  account  taken  of  the  debt  averred  to  be  due  from  Milsom  to  Pemberton,  and  to 
set  that  off  against  his  joint  debt  to  the  executors  of  Milsom,  according  to  the  very 
terms  of  the  agreement,  in  consequence  of  which  he  joined  in  the  [321]  security, — 
even  if  he  could  not  obtain  an  injunction  1  It  is  clear  to  me  that  the  plaintiff  is 
entitled  to  some  relief  on  the  bill,  and  therefore  that  the  demurrer  fails  on  both  grounds, 
and  must  be  over-ruled. 

Judgment  for  the  plaintiff. 


Jas.  Cowne  v.  Douglas  and  Another.  Exchequer  of  Pleas.  1825. — Length  of 
time  can  be  a  bar  to  a  bill  to  redeem  only  where  the  parties  entitled  to  the 
equity  of  redemption  have  been  tenants  in  fee-simple  ;  for  otherwise,  a  conveyance 
of  the  equity  of  redemption  cannot  be  presumed. — To  a  bill  against  two  defen- 
dants, to  redeem  an  estate-tail,  plea,  by  one  defendant,  1st,  averring  as  to  one 
tenement,  undisputed  possession  since  1775, — and  2dly,  denying,  as  to  the  other, 
all  interest.  The  first  member  being  bad,  held  that  the  second  could  not  be  sus- 
tained as  a  separate  defence,  but  must  fail  with  the  first.  [Hullock,  B.  dubitante.] 
Plea  over-ruled,  and  ordered  to  stand  for  an  answer,  with  liberty  to  except. 

This  was  a  suit  for  the  redemption  of  a  mortgage,  and  discovery. 

The  bill  (without  assigning  any  date  for  this,  or  any  of  the  other  matters  which  it 
set  forth),  stated  that  Richard  Sapp,  being  seized  of,  or  well  entitled  in  fee  to  two 
freehold  messuages  or  tenements,  (amongst  others)  situate  in  Gravel  Lane,  Hounsditch, 
in  the  city  of  London,  of  which  one  is  now  used  as  a  public  house,  and  is  known  by 
the  sign  of  the  Box  Tree  ;  and  the  other  adjoins  theieto, — by  his  will,  devised  and 
bequeathed  the  same  to  his  wife,  for  life,  .she,  from  time  to  time,  paying  the  interest 
of  2001.  charged  thereon  by  a  mortgage  by  him  lately  made  thereof,  and  40s.  yearly 
to  his  daughter,  Mary  Tudor,  during  their  joint  lives.  And  after  the  decease  of  his 
wife,  he  devised  and  bequeathed  the  said  messuages  to  his  said  daughter  for  life,  and 
after  the  decease  of  the  survivor  of  his  daughter  and  wife,  to  his  three  grandchildren, 
William,  Joseph,  and  Rebecca  Tudor,  successively  in  tail ;  remainder  to  the  heirs  of 
the  body  of  his  daughter  ;  remainder  to  his  own  right  heirs  for  ever. 

The  bill  stated  the  death  of  the  testator,  and  the  entries  and  deaths  of  his  wife. 
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and  daughter  in  suf^cession.  It  then  set  out  the  pedigree  of  the  testator,  and  regularly 
deduced  title  to  the  plaintiff  as  his  heir  in  tail,  in  the  fourth  [322]  degree,(*)  alleging 
that  no  act  had  been  done  to  bar  the  entail. 

The  bill  further  stated,  that  some  time  before,  and  during  the  infancy  of  plaintiff, 
the  two  defendants  entered  into  possession  of  the  premises,  and  had  ever  since,  by 
themselves,  or  their  under-tenants,  been,  and  then  were,  in  possession  thereof,  and  in 
the  receipt  of  the  rents  and  profits,  and  had  applied  the  latter  to  their  own  use  ;  and 
claimed  to  be  entitled  to  such  possession  and  receipt,  by  virtue  of  some  mortgage  of 
said  premises  made  to  them,  or  to  some  person,  or  persons  under  whom  they  claimed. 
The  bill  further  stated  pretences,  that  the  defendants  were  entitled  to  the  premises 
by  some  title  other  than  a  mortgage, — and  that  plaintiff  was  not  entitled  to  the  equity 
of  redemption  thereof,  or  any  interest  therein.  It  charged,  that  it  would  appeal',  by 
some  deed  or  deeds,  now,  or  lately,  in  the  possession  of  the  defendants,  or  one  of  them, 
that  [323]  their  title  was  originally  by  way  of  mortgage  only,  for  securing  some  small 
sum  of  money,  and  that  all  the  principal  and  interest  due  on  such  mortgage,  had  long 
before  been  satisfied,  and  so  it  would  appear,  if  defendants  would  set  forth  when,  and 
by  whom,  such  mortgage  had  been  made,  and  what  sum  of  money  had  been  secured 
thereby,  and  the  amount  of  all  the  rents  and  profits  received  by  them,  and  those  under 
whom  they  claimed.  As  evidence,  that  defendants  had  only  a  temporary  interest  in  the 
premises  ;  the  bill  proceeded  to  charge,  that  they  had  demised  the  same  to  hold  for  some 
tei'm,  or  terms  of  years,  if  the  lessors  or  lessor  should  so  long  keep  possession.  And  it, 
lastly,  charged  that  defendants  had  procured  an  assignment  of  some  outstanding  term  of 
years,  created  before  the  entail,  which  they  threatened,  and  intended  to  set  up  at  law, 
in  case  plaintiff  should  proceed  at  law  against  them  to  recover  the  premises.  The 
prayer  was,  that  the  defendants  might  severally  answer,  and  that  an  account  might  be 
taken  of  the  rents  and  profits  possessed,  or  received  by,  or  Vjy  the  order,  or  for  the  use 
of  said  defendants,  or  the  person  or  persons  under  whom  they  claimed,  since  the  time 
when  plaintiff's  right  accrued,  and  if  it  should  appear  that  any  thing  was  due  from 
plaintiff  in  respect  of  any  mortgage  of  the  premises,  then,  that  an  account  thereof 
might  be  taken,  and  that  the  same  might  be  deducted  from  such  rights  and  profits, 
and  the  remainder  paid  to  plaintiff, — plaintiff  offering  to  pay  any  deficiency  as  the 
Court  should  diiect ;  and  that  defendants  might  be  decreed  to  deliver  possession. 

The  defendant,  Douglas,  put  in  "a  plea  and  answer." 

As  to  all  the  relief,  and  all  the  discovery  sought  by  the  bill,  relative  to  the  messuage, 
called  the  Box  Tree  public-house,  excepting  as  to  so  much  of  it  as  sought  a  di.scovery 
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whether  the  defendants  had  not  demised  the  said  messuage  to  hold  for  some  terms  or 
term  of  years,  if  the  lessor  or  lessors,  should  so  long  keep  possession,  he  pleaded, — 
that  in  the  year  1775,  Charles  Douglas,  his  father,  entered  [324]  into  the  possession 
of  said  messuage,  or  into  the  receipt  of  the  rents  and  profits  thereof,  claiming  to  be 
seized  thereof  to  him,  and  his  heirs,  and  that  at  the  time  when  the  said  T.  Douglas  so 
entered  into  such  possession  or  receipt,  Mary  Tudor,  and  all  the  other  persons 
(naming  them),  except  the  plaintiff  in  the  bill,  named  and  alleged  to  have  become 
successively  entitled,  or  some  of  them  were  then  living,  and  that  such  one  of  them,  if 
any,  as  was  then  entitled  under  the  limitations  contained  in  the  alleged  will  of  Richard 
Sapp,  to  the  messuages  in  the  will  mentioned,  was  of  the  full  age  of  21  years  and 
upwards.  That  said  T.  Douglas  continued  in  the  undisturbed  possession,  or  receipt, 
of  the  rents  and  profits  of  said  messuage  down  to  the  time  of  his  death,  which  happened 
in  the  year  IbOS,  and  that  defendant,  who  was  his  eldest  son  and  heir  at  law,  there- 
upon, as  such  heir  at  law,  entered  into  the  undisturbed  possession  or  receipt  thereof, 
and  continued  therein  down  to  the  time  of  tiling  the  bill,  and  that  during  the  whole 
time  that  said  T.  Douglas  continued  in  such  possession,  or  receipt,  neither  the 
plaintiff,  nor  any  of  the  persons  under  whom  he  claimed,  made  any  claim  to  said 
messuage,  or  to  any  right,  title,  or  interest  therein  ;  nor  did  said  T.  Douglas  ever  admit 
that  plaintiff,  or  any  of  the  persons  under  whom  he  claimed,  ever  had  any  right,  title, 
or  interest  in  the  said  messuage  ;  nor  did  plaintiff',  or  any  person  under  whom  he 
claimed,  at  any  time  after  defendant  entered  into  such  possession,  or  receipt  as  afore- 
said, make  any  claim  to  said  messuage,  or  to  any  right,  title,  or  interest  therein,  until 
in  or  about  the  month  of  July,  1821,  when  plaintitt'  for  the  first  time  claimed  said 
messuage;  nor  had  defendant  ever  admitted  or  acknowledged  that  plaintift',  or  the 
persons  under  whom  he  claimed,  or  any  of  them,  then,  or  ever  had,  any  right,  title, 
or  interest  in,  or  to  the  said  messuage. 

And  as  to  all  such  part  of  the  relief  and  discovery  sought  by  the  bill,  as  was  not 
therein  before  pleaded  un-[325]-to,  except  as  before  mentioned,  defendant  pleaded, 
that  he  did  not  at  any  time  enter  into  the  possession  of  the  other  messuage,  either 
together  with  the  other  defendants,  or  alone,  nor  had  he  ever  been  in  the  possession, 
or  receipt  of  the  rents  and  profits  thereof,  or  of  any  part  thereof,  nor  had  he  ever 
(before)  claimed,  nor  did  he  (then)  claim  any  right,  title,  or  interest  therein. 

As  to  so  much  of  the  bill  as  charged  that  the  defendants  had  demised  the  messuages 
for  some  terms,  or  term,  on  the  condition  mentioned, — defendant  (answering)  denied, 
that  either  he  (alone),  or  he  and  the  other  defendant,  had  so  demised. 

Spence  for  the  plea.  The  bill  seeks  to  redeem  two  mortgaged  messuages.  As  to 
one  of  these,  the  defendant  pleads  that  his  father  entered  into  possession  of  it  so  long 
ago  as  the  year  1775,  claiming  as  tenant  in  fee,  and  held  undisturbed  possession 
till  his  death  in  1808, — and  that  defendant,  as  his  heir  at  law,  then  entered,  and  held 
undisturbed  possession  till  the  time  of  filing  the  bill,  without  any  claim  whatever 
having  been  made  by  the  mortgagor,  or  those  claiming  under  him,  till  July,  1821, 
and  without  any  admission  of  title  in  thein  by  his  father  or  himself. 

Assuming  this  plea  to  be  true,  it  is  an  answer  to  the  allegations  of  the  bill 
respecting  the  house  called  the  "  Box  Tree."  If  the  mortgagee  has  held  the  estate 
in  mortgage  for  20  years,  as  undisputed  and  complete  owner  in  fee  simple,  the  mort- 
gagor cannot  afterwards  come  into  equity.  That  is  the  doctrine  laid  down  by  the 
late  Master  of  the  Rolls  in  Cholinondeley  v.  Clinton  (2  Meriv.  358,  359).  [Graham,  B. 
Time  is  but  a  presumption.  Is  there  any  precedent  of  such  a  plea"?]  In  a  case  of 
lyiUiariison  v.  Hwlfield  (In  sccio,  Feb.  10,  1816)  (unreported)  in  this  Court,  I  supported, 
successfully,  a  plea  precisely  the  same  with  this,  so  far  as  the  circumstances  allow. 
That  was  a  bill  to  redeem  a  mortgage  granted  in  168*),  to  which  the  defendant 
pleaded,  that  he,  and  his  [326]  ancestors,  had  been  in  possession  from  1754,  claiming 
as  tenants  in  fee  simple,  without  any  claim  whatever  having  been  made  upon  them, 
or  any  admission  of  the  plaintifi's  title  on  their  part ;  and  he  supported  his  plea  by 
an  answer  denying  notice,  or  admissions  of  title.  The  late  C.  Baron,  on  that  occasion, 
asked  the  same  question  which  is  put  now  ;  I  referred  to  two  cases,  Aggas  v.  Fickerell 
(3  Atk.  225),  and  Blemit  v.  Thomas  (2  V.  j.  669),  from  which  that  plea  was  framed, 
and  then  the  plea  was  allowed.  The  second  plea  is  a  negative  one.  Dividing  the 
title  of  the  two  defendants,  and  assuming,  according  to  the  fact,  that  each  of  the  two 
tenements  had  gone  in  a  different  direction,  it  simply  denies  those  allegations  in  the 
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bill  only  which  tend  to  affect  the  Defendant  Douglas  with  having  any  interest  in  the 
house  adjoining  the  Box  Tree.  The  answer  denies  the  demise  charged,  and  the  pleas 
and  answer  completely  meet  the  ease  made  by  the  bill,  with  respect  to  both  houses. 

Parker,  T  ,  for  the  plaintiff",  contended  that  the  pleading  was  bad  in  substance 
and  form.  The  first  plea,  taken  as  one,  single  and  distinct,  was  bad  in  substance, 
because  it  kept  out  of  view  completely  the  origin  of  the  defendant's  title,  and  by  what 
means  he  had  come  into  possession  of  the  "  Box  Tree  ; "  and  undertaking  to  answer 
all  the  allegations  of  the  bill  respecting  that  house,  with  the  exception  of  one  and  a 
different  charge  ;  it  did  not  meet  the  charge  of  the  assignment  of  an  outstanding  term, 
to  be  set  up  at  law  against  plaintiff.  It  was  not  competent  to  the  defendant  to 
split  the  subject  matter  of  the  bill,  and  the  plaintiff's  title,  into  parts,  and  to  plead 
distinct,  and  different  matters  to  each.  The  pleas  must  be  considered  as  one  which 
was  informal,  and  bad,  because  double,  and  tending  to  two  issues  in  respect  of  one 
claim,  and  composed  of  inconsistent  parts ;  [327]  first,  that  the  defendant  had  an 
interest,  secondly,  that  he  had  not  an  interest. 

Spence  in  reply.  The  defendant  has  a  different  case  in  reference  to  each  of  the 
houses.  He  clearly  could  not  plead  separate  pleas  as  to  each,  on  separate  records ; 
and  therefore,  unless  he  be  permitted  to  join  his  two  defences  in  one  record,  he  would 
be  totally  precluded  from  taking  advantage  of  them.  This  is  not  double  pleading. 
Double  pleading  is,  when  two  matters  are  pleaded  to  one  part  of  a  bill,  where  one 
would  be  a  sufficient  answer.  With  regard  to  the  defendant's  title,  the  bill  has  not 
stated  a  single  date  for  any  of  the  matters  contained  in  it.  Consequently,  the  defendant 
was  driven  to  plead  generally  an  undisturbed  possession  since  the  year  177.5.  Though 
the  defendant's  interest  commenced  by  a  mortgage,  the  length  of  time  gives  him 
an  indefeasible  title,  and  precludes  the  plaintiff  from  making  any  inquiries  into  it. 
Therefore  he  was  not  obliged  to  give  an  answer  to  the  charge,  referring  to  the  out- 
standing term.  The  second  plea  stands  on  grounds  perfectly  distinct  from  those  on 
which  the  tirst  rests.  The  substance  of  it  is,  that  the  defendant  never  had  any  title 
to  the  house  next  the  "  Box  Tree." 

Graham,  B.  This  bill  is,  in  some  respects,  a  very  extraordinary  one.  It  is  a 
remarkable  thing,  that  in  setting  out  a  pedigree  from  an  ancestor,  four  degrees  removed 
from  the  plaintiff,  not  a  single  date  should  be  given  through  the  whole  of  it.  But 
the  question  is,  whether  upon  the  bill,  as  it  now  stands,  there  is  any  equity 
stated,  which  ought  to  receive  an  answer  beyond  that  small  part  which  is 
answered.  I  think  there  is.  Enough  appears  on  it  to  shew  a  title.  It  states  that 
Richard  Sapp  had  the  fee-simple  of  both  these  houses ;  that  he  devised  them  to  his 
wife  for  life,  subject  to  the  interest  of  2001.  charged  upon  them  by  a  mortgage,  and 
to  another  charge,  and  after  the  [328]  death  of  his  wife,  to  his  daughter  for  life,  and 
after  her  death,  to  her  first,  and  other  children  in  tail,  and  it  goes  on  stating  other 
devises  over,  and  deriving  a  title  to  the  plaintiff  as  tenant  in  tail,  in  which  character 
he  claims  the  property.  The  bill  then  suggests  an  assignment  of  some  outstanding 
term  of  years,  created  before  the  entail,  to  the  defendants,  upon  which  they  mean  to 
contest  plaintiff's  title,  in  case  of  his  proceeding  at  law  to  recover  the  premises.  We 
are  now  to  look  to  what  the  plea  says.  The  plea  is,  that  the  father  of  the  present 
defendant  in  1775,  (when,  it  is  to  be  presumed  the  mortgage  was  originally  created,) 
entered  into  the  possession  of  one  of  the  houses,  or  the  receipt  of  the  rents  and  profits, 
claiming  to  be  entitled  to  it  in  fee, — remained  in  possession,  or  in  the  receipt  of  the 
rents,  from  that  time  down  to  his  death  in  1808, — and  that  the  defendant  himself, 
who  is  his  heir  at  law,  thereupon  entered  into,  and  continued  in,  the  undisturbed 
possession,  or  receipt  of  the  rents  and  profits  down  to  the  time  of  filing  the  bill ;  without 
any  claim  or  demand  being  made  by  any  of  the  persons  entitled  to  the  equity  of 
redemption,  during  the  whole  period  of  the  father's  possession,  or  during  the  son's, 
until  July,  1821.  This  is  put  forward  to  us  as  an  absolute  bar  to  the  claim  of  the 
plaintifi"  to  one  of  the  tenements  on  the  present  occasion.  I  have  always  understood, 
that  the  ground  of  lapse  of  time  being  considered  as  a  bar  of  this  sort  was,  that  quiet 
possession  for  20  years  would  let  the  Court  in  to  presume,  that  the  equity  of  redemption 
had  been  legally  conveyed  ;  and  that  this  kind  of  case  could  only  be  made,  where  the 
parties  entitled  to  the  equity  or  redemption,  had  been  tenants  in  fee  simple  ;  and  I 
must  think,  that  the  case  of  IFiUiamson  v.  Hadjiekl  was  decided  upon  that  principle. 
But  how  can  we  form  that  presumption  here?     This  is  an  estate  tail  derived  from 
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the  plaintiffs  ancestor,  Richard  Sapp,  by  whom  it  was  created.  It  could  never  become 
the  absolute  property  of  any  of  the  persons  claiming  under  him,  until  they  had  [329] 
suffered  a  recovery.  The  death  of  the  tenants  for  life  does  not  afford  any  presumption. 
So  with  respect  to  all  the  tenants  in  tail  down  to  the  present.  Through  all  this  time 
we  could  not  presume  that  a  conve_vance  of  the  equity  of  redemption  had  taken  place, 
because  it  could  take  place  only  after  a  recovery  suffered  by  one  of  the  tenants  in  tail, 
and  it  is  denied  by  the  bill,  that  any  act  was  done  by  any  of  them  to  bar  the  entail. 
Therefore  they  were  not  competent  by  law  to  the  conveyance.  In  JFilliamsun  v.  Had- 
fieU,  it  must  have  appeared,  that  the  party  applying  to  redeem,  claimed  under  persons 
who  were  competent  to  convey  the  equity  of  redemption.  Now  the  contrary  appears 
in  this  case.  Therefore  this  plea  is  not  conclusive  upon  the  plaintiff.  We  might 
perhaps,  at  the  hearing,  give  the  defendant  the  benefit  of  the  long  possession.  The 
plea  is  also  insuiEcient  in  not  covering  the  charge  referring  to  the  outstanding  term. 
With  respect  to  the  second  plea,  standing  as  it  does,  the  Court  cannot  look  at  it  as 
a  distinct  defence,  and  it  must  fail  with  the  first.  The  Douglases  must  have  known 
a  great  deal  of  the  other  tenement.  Both  pleas  may  stand  for  an  answer,  with  liberty 
to  the  party  to  except. 

Garrow,  B.,  concurred. 

HuLLOCK,  B.  I  should  certainly  think,  that  by  analogy  to  the  course  of  pleadings 
at  common  law  under  the  statute  (4  Ann.,  c.  16,  s.  4),  the  two  pleas  might  be  sus- 
tained. But  I  defer  to  the  opinion  of  the  rest  of  the  Court  on  this  point.  With 
respect  to  the  case  stated,  I  think  it  must  have  turned  on  the  ground  suggested. 
My  difficulty  has  been,  and  is,  as  to  the  generality  of  the  bill.  We  are  in  the  dark 
as  to  the  time  of  the  commencement  of  the  plaintiff's  title.  But  assuming  the  entail 
not  to  have  been  barred  by  a  recover}',  if  his  title  has  accrued  only  within  20  years, 
[330]  the  lapse  of  a  hundred  years  from  the  creation  of  the  mortgage  would  be  no 
answer  to  his  claim.     I  think  the  course  suggested  the  proper  course. 

Plea  to  stand  for  an  answer,  with  liberty  to  except.  (*) 

Spence  admitted,  that  in  Williamson  v.  Hadfield,  the  parties  claiming  the  equity  of 
redemption  had  been  tenants  in  fee  simple. 


Arnold  v.  Heaford,  Nicholson,  and  Others.  Exchequer  of  Pleas.  1825. — 
Negative  plea,  to  belief,  of  no  mortgage,  not  going  to  material  collateral  charges 
tending  to  that  point,  too  loose  and  general,  and  over-ruled. 

This  was  a  bill  for  the  redemption  of  a  mortgage.  William  Arnold  the  elder,  on 
the  12th  August,  1774,  mortgaged  to  James  Joy,  for  2501.,  certain  premises  in  Kent, 
for  the  residue  of  a  term  of  100  years,  of  which  Joy  took  possession  in  1786.  William 
Arnold  died  in  November,  1804,  having,  by  his  will,  given  the  residue  of  his  estate, 
after  payment  of  his  debts,  to  plaintiff,  his  son,  and  appointed  W.  Heaford  his  sole 
executor.  W.  H.  proved  the  will,  and  paid  all  the  debts  except  the  mortgage.  W.  H. 
died  in  1820,  having  by  his  will  appointed  T.  Heaford  his  sole  executor;  and  the 
latter  was  now  the  personal  representative  of  both  the  said  testators.  J.  Joy  died 
some  years  since,  and  Abraham  Morris  was  his  personal  representative.  The  bill 
stated  these  facts,  and  that,  shortly  after  the  decease  of  Joy,  Morris  entered  into  the 
possession  of  the  mortgaged  premises,  or  the  receipt  of  the  rents  and  profits ;  but  that 
the  premises,  or  certain  parts  [331]  thereof,  were  now  in  the  respective  possessions  of 
Nicholson,  Batten,  and  several  other  persons,  co-defendants  with  Heaford  and  Morris, 
who  claimed  to  be  entitled  thereto  by  virtue  of  some  conveyances,  or  conveyance  from 
Joy  or  Morris,  and  that  they  had  respectively  received  the  rents  and  proHts  of  the 
premises,  or   such   parts  whereof   they  were   in   possession,  to   a  very  considerable 

(*)  The  cases  on  the  first  point  in  this  case  are  collected  in  Mr.  Eden's  note  to 
Perry  v.  Marston,  2  Bro.  C.  Ca.  399.  On  the  point  of  form,  see  2  Madd.  Ch.  Pr.  297, 
299,  2nd  edit.  Nobkisseii  v.  Hastings,  2  V.  J.  84.  4  Bro.  C.  0.  25.3,  S.  C.  JF/iitbread 
V.  Brockhurst,  1  Bro.  C.  C.  404.  Wood  v.  Strickland,  2  V.  &  B.  150,  and  note  (e),  ibid. 
Gibson  v.  Whitehead,  4  Madd.  241. 


440  ARNOLD    V.  HEAFORD  M'CLE.  &  YO.  332. 

amount.  The  bill  alleged,  that  the  indenture  of  mortgage  was  in  the  po.ssession 
or  power  of  some  of  the  defendants  ;  that  the  conveyance  to  Nicholson,  Batten,  &c., 
was  made  as  of  mortgaged  premises,  subject  to  redemption,  and  that  accounts  had 
been  kept  by  them,  as  mortgagees,  within  20  years  ;  and  that  the  mortgage  had  been 
long  before  fully  satisfied,  by  perception  of  the  rents  and  profits.  The  bill  charged, 
that  the  premises,  or  some  of  them,  had  been  treated  or  considered,  by  Joy  and  Morris, 
and  the  other  defendants,  or  some  of  them,  within  20  years,  as  subject  to  the  mort- 
gage, and  liable  to  redemption  ;  that  Heaford,  and  the  other  defendants,  acted  in 
collusion  together,  for  the  purpose  of  preventing  redemption  ;  and  that  there  were 
now,  or  lately,  in  the  custody  or  power  of  the  defendants,  their  attornies,  or  agents, 
deeds,  books,  and  accounts,  relating  to  the  matters  aforesaid,  from  which  it  would 
appear  that  the  premises,  or  parts  of  them,  had  been  treated  by  Joy,  and  some  of  the 
defendants,  within  20  years,  as  subject  to  the  mortgage. 

As  to  so  much  of  the  bill  as  prayed  any  relief,  account,  or  discovery  against  him, 
other  than  such  parts  of  the  bill  as  sought  a  discovery  respecting  deeds,  &c.,  or  as 
charged  him  with  collusion,  defendant,  Nicholson,  put  in  a  plea  and  answer  :  the  plea 
averred,  that,  to  the  best  of  defendant's  belief,  the  indenture  of  mortgage  in  the  bill 
alleged  to  bear  date  on  or  about  the  T2th  August,  1774,  and  to  be  made  between 
W.  Arnold  the  elder,  deceased,  and  J.  Joy,  deceased,  or  any  such  indenture  of 
mortgage,  made  by  said  W.  A.  to  J.  J.  (if  any  such  was  made,  which  [332] 
defendant  by  no  means  admitted),  did  not  include,  or  pui-port  to  include,  or 
comprise,  assign,  pass,  charge,  or  in  any  manner  att'ect  any  messuages  or  tenements, 
&c.,  whatsoever,  now  in  the  possession  of  defendant,  or  of,  in,  or  to  which  defendant 
claims  any  right,  title,  or  interest  whatsoever :  that  there  are  not,  and  is  not  now, 
were  not,  and  was  not  lately,  or  at  any  time  since,  in  the  custody  or  power  of  defen- 
dant, or  his  attornies  or  agents,  attorney  or  agent,  the  alleged  indenture  of  mortgage 
of  12th  August,  1774,  or  any  deeds,  books,  or  accounts,  &c.,  which  related  to,  or 
contained  extracts  relating  to,  any  of  the  matters  in  the  bill  mentioned.  That  the 
other  defendants  (naming  them),  or  any  of  them,  do  not,  or  does  not  act  in  collusion 
together  with  this  defendant,  for  the  purpose  in  the  bill  alleged,  or  any  such  purpose. 
The  answer,  in  support  of  the  plea,  denied,  in  the  terms  of  the  plea,  mutatis  mutandis, 
the  possession  of  the  indenture  of  mortgage,  or  any  deeds,  &c.,  lelating  to  the  subject 
of  the  suit,  or  from  which  it  would  appear  that  the  premises,  or  any  part  thereof,  had 
been  treated  by  the  defendant,  within  20  years,  as  subject  to  said  alleged,  or  any  such 
or  the  like  mortgage,  or  as  liable  to  redemption  :  it  also  denied  the  charge  of  collusion 
in  like  manner, 

Longley,  for  the  plea,  said  it  was  good  as  a  negative  plea,  and  cited  Drew  v.  Dretv 
(2  V.  &  B.  159),  as  an  authority  for  the  sufficiency  of  its  first  allegation,  "to  the  best 
of  defendant's  belief." 

Simpkinson,  for  the  plaintiff's,  allowed  that  a  negative  plea  might  be  good,  if  it 
reduced  the  defence  to  a  single  point,  but  insisted  that  this  plea  did  not  do  so,  and 
was  nothing  but  an  insufficient  answer.  It  was  multifarious,  and  tendered  three 
distinct  issues  : — 1st,  that  the  mortgage  [333]  deed  did  not  charge  any  land  in  the  occu- 
pation of  the  defendant,  or  to  which  he  claimed  title  ;  2nd,  the  non-possession  of  deeds 
relating  to  the  su'oject  of  the  suit ;  3rd,  that  the  defendants  did  not  collude  to  pre- 
vent a  redemption.  The  first  issue  was  not  pleaded  with  sutticient  certainty.  In  some 
particular  excepted  cases,  a  pleading  as  to  belief  was  sufficient  (see  2  V.  &  B.  161,  162), 
but  this  was  not  one  of  them.  The  plea  did  not  meet  the  allegations  of  the  bill,  that 
the  premises  had  been  conveyed  to  the  defendants  as  mortgaged  premises,  and  that 
they  had  kept  accounts,  as  mortgagees,  and  otherwise  treated  the  premises  as  liable 
to  redemption  within  20  years.  It  was,  therefore,  bad  ;  for  the  defendant  was  bound 
to  discover  as  to  the  collateral  circumstances,  either  by  plea  or  answer ;  Kinnerdey 
V.  Simpson  (For.  85);  Gun  v.  Fnm-  (ibid,  note,  p.  88,  S.  0.  1  Cox,  197);  Jones  v. 
Davis  (16  Ves.  262);  Evans  v.  Harris  (2  V.  &  B.  361).  Moreover,  the  plea  was 
over-ruled  by  the  answer,  because  the  answer  repeated  the  two  last  branches  of 
the  plea. 

Longley,  in  reply.  The  necessity  of  resting  the  plea  upon  belief  arises  from  the 
manner  in  which  the  bill  is  drawn.  It  is  a  fishing  bill.  The  denial  of  the  fact,  that 
the  defendant  is  in  possession  of  any  part  of  the  mortgaged  premises,  sufficiently  meets 
the  whole  of  the  allegations  in  the  bill.     The  answer  does  not  over-rule  the  plea, 
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because  the  matters  which  it  repeats  are  equitable  circumstances  in  favour  of  the 
plaintiflTs  case  against  the  other  matter  pleaded,  and  it  was  necessary  to  deny  such 
charges  in  both  ways.     Ld.  Redesd.  Tr.,  2nil  ed   i-SS-T. 

The  Court  (*)  said,  that  the  plaintiff's  case  was  not  barred  by  the  allegation  that, 
to  the  best  of  defendant's  belief,  the  indenture  of  mortgage  comprised  no  premises  in 
his  possession,  or  to  which  he  claimed  title ;  that  the  plain-[334]-tift'  was  entitled  to 
the  best  possible  evidence  of  his  title ;  that  the  allegations  that  the  premises  had 
been  conveyed  to  the  defendants,  with  a  knowledge  of  the  mortgage,  and  that  accounts 
had  been  kept  by  them,  as  mortgagees,  within  20  years,  were  extremely  material,  and 
should  have  been  met  by  a  direct  and  positive  negation :  that  the  plea,  therefore,  did 
not  go  far  enough,  was  much  too  loose  and  general,  and  ought  to  be  over-ruled. 

Plea  over-ruled. 


Bally  and  Another  v.  Williams  and  Others.  Exchequer  of  Pleas.  1825. — 
Generally  considered,  what  is  material  is  not  impertinent. — Therefore,  an  examina- 
tion, setting  out  material  accounts  clearly,  and  conveniently,  is  not  rendered 
impertinent ;  by  varying  from  the  strict  course  pointed  out  by  the  interrogatories, 
nor  by  introducing  three  columns  of  figures,  so  as  to  occasion  blank  columns  in 
the  otBce  copy,  although  blank  columns  are  an  abuse. — In  a  suit  to  redeem,  costs 
of  exceptions  allowed  to  a  report  of  impertinence  in  an  examination  put  in  by 
defendants,  to  be  costs  in  the  cause. — Plaintiffs  entitled  immediately  to  costs 
occasioned  by  a  false  affidaWt  that  one  of  them  was  dead. 

This  was  a  suit  to  redeem.  Pursuant  to  a  decree  in  the  cause,  interrogatories 
were  exhibited  for  the  examination  of  the  defendants,  mortgagees  in  possession,  of 
which  the  first  required  (inter  alia)  an  account  of  the  rent  which  had  accrued  due 
since  the  2-tth  June,  1804,  in  respect  of  the  mortgaged  premises;  from  whom,  by 
name,  and  for  what  premises  respectively  ;  an  account  of  all  sums  of  money  which 
had  been  received  by  defendants,  or  either  of  them,  in  respect  of  such  rents  and  profits, 
with  the  usual  particulars  ;  an  account  of  all  sums  of  money  due  or  unreceived,  in 
respect  of  such  rents  and  profits,  &c. ;  and  why  the  same,  and  every  part  thereof,  had 
been  suffered  to  remain  outstanding  and  unreceived.  The  second  interrogatory  required 
an  account  of  disbursements,  and  allowances,  in  respect  of  the  mortgaged  premises, 
since  July,  1816.  The  defendants  put  in  an  examination,  with  two  schedules 
[335]  annexed,  the  first  of  which  set  out  the  accounts  required  in  the  following 
manner : — 

In  respect  of  the  George  Inn,  Tiverton,  in 

the  county  of  Somerset,  in  the  posses- 
sion of  J.  C,  from  the  24th  June,  1804, 

until  the  25th  March,  1817,  as  a  yearly 

tenant,   at    301.   by   the   year,   payable 

quarterly,  and  first  becoming   due   at 

Michaelmas,  1804. 
Nov.  lS06.^Keceived  for  a  quarter's  rent, 

due  at  Michaelmas,  1804      ...  £7  10     0 

Feb.  1807. — Allowed  tenant  for  property 

tax,  due  prior  to  Midsummer  180i  £115     6 

Ditto  for  repairs  due  prior  to  ditto  .     3     010       416     4    £2  13     8 

June  30. — For  half  a  year's  rent,  due  the 

25th  March,  1805         ...         .  15     0     0 

The  statement  of  the  accounts  was  continued  in  this  way,  and  the  whole  of  it 
applicable  to  the  first  interrogatory  was  contained  in  two  brief  folios.  But,  in  copying 
the  schedule  in  the  Master's  ofiice,  each  folio  being,  or  purporting  to  be,  divided  into 

(*)  The  Chief  Baron  was  not  present. 
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four  columns, — three  for  the  figures,  and  one  for  the  dates  and  explanations,  and  the 
one  last  mentioned  containing  but  one  word  in  each  of  the  (thii'teen)  lines  in  the  folio, 
the  office  copy  extended  to  above  56  folios  ;  and  several  of  the  folios  had  the  three 
columns  intended  for  figures  perfectly  blank. (*)' 

[336]  The  plaintiff's  obtained  a  reference  of  the  examination  to  the  Master  for 
impertinence,  who  reported  it  impertinent  in  several  folios  which  had  two,  or  more, 
blank  columns. 

The  defendants  took  exceptions  to  the  report.  When  the  exceptions  first  stood 
for  argument,  an  affidavit  was  produced  on  the  part  of  the  defendants,  that  one  of  the 
plaintiff's  was  dead.  The  Court  said,  that  under  those  circumstances,  the  argument 
could  not  be  proceeded  on,  and  it  was  postponed.  But  an  affida\  it  being  made  on  the 
other  side,  contradicting  the  fact  alleged,  the  exceptions  came  on  again  to  be  argued. 

Jervis  and  Piggott  for  the  exceptions, — said  that  the  word  impertinent  was 
synonymous  with  irrelevant,  or  immaterial ;  but  that  the  examination  contained 
nothing  of  either  character.  The  schedule  set  forth  the  accounts  called  for  in  the 
only  manner  to  make  them  fully  intelligible.  The  objection  arose  from  the  mode  of 
copying  pursued  in  the  office.  No  misconduct  was  imputable  to  the  defendants,  and 
therefore  the  consequences  of  the  misconduct,  (if  there  had  been  any),  ought  not  to 
fall  on  him. 

Alexander,  C.  B.  The  whole  originates  in  an  analogy  between  the  course  of 
proceeding  in  the  Master's  office,  and  that  observed  in  the  offices  of  the  Masters  in 
Chancery.  And  the  last  is  founded  on  an  order  of  Lord  Hardwicke,(*-)  directing, 
that  every  folio  of  copies  of  matters  brought  before  a  Master,  shall  contain  a  certain 
number  of  lines  in  each  folio,  and  six  words  in  each  line,  except  where  a  column  of 
figures  occurs,  which  is  to  excuse  two  words  in  each  line,  making,  of  course,  a  con- 
siderable diminution  in  the  number  of  words  in  the  folio.  The  order  does  not  [337] 
provide  for  the  case  where  there  are  two  columns  of  figures ;  but  by  analogy  to  the 
first  case,  it  has  been  the  habit  to  consider  the  second  column  as  dispensing  with  two 
words  more ;  and  so,  when  there  are  three  columns.  Consequently,  when  there  is 
one  column  of  figures,  a  line  contains  only  four  words,  when  there  are  two,  it  contains 
only  two  words,  and  when  there  are  three,  none  at  all.  The  clerks  consider  a  single 
entry  as  a  column,  so  that  very  frequently,  one  may  see  a  great  number  of  folios  in 
succession  without  any  figures  whatever,  and  with  only  one  word  in  each  line.     It  is 


*'  This  will  be  rendered  more  clear  by  a  view  of  two  of  the  folios,  as  they  stand  in 
the  office  copy,  viz. 


"In 

respect 

of 

the 

George 

Inn, 

Tiverton, 

in 

the" 


The  1st  schedule  referred 
to  in  the  foregoing  answer 
and  examination. 

£  s.  d.    £  s.  d.    £  s.  d. 


17 


"  County 

of 

Somerset, 

in 

the 

possession 

of 

James 

Chesterman 

from 

the 

24th" 


18 


*^  Dated  28th  November,  1 743.  It  directs  that  in  all  copies  of  drafts  of  reports, 
&c.,  brought  before  a  master,  the  bodies  of  copies  without  a  column  of  figures  are  to 
contain  15  lines  (in  the  Exchequer,  on  the  Equity  side,  a  folio  contains  only  13  lines) 
in  a  side,  and  six  words  in  a  line,  except  the  titles,  which  are  to  contain  four  words 
in  a  line. 

"  Articles  of  accounts  to  contain  15  lines  in  a  side,  and  four  words  in  a  line,  besides 
the  column  in  figures  on  the  right  hand,  and  dates  and  times  in  the  left  hand  column." 
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a  great  abuse  of  the  order,  but  the  question  is,  whether  it  is  impertinence.  Imper- 
tinence, generally  considered,  is  that  which  is  immaterial,  and  generally  considered, 
what  is  material  is  not  impertinent.  The  abuse  must  be  reformed  in  some  other 
way.  The  way  to  correct  the  mischief,  is  to  make  some  regulation,  deduced  from 
Lord  Hardwicke's  order. 

Spence  in  support  of  the  report, — contended,  that  the  e.xamination  was  imper- 
tinent, 1st,  because  the  first  schedule  contained  more  than  was  required  by  the  first 
interrogatory,  namely,  a  statement  of  allowances,  and  that  embracing  the  period 
covered  by  the  second  interrogatory,  to  which  there  was  a  distinct  examination  and 
schedule.  2dly,  because  in  setting  out  what  was  required,  the  defendants  had  not 
followed  the  mode  pointed  out  by  the  Master.  They  should  have  stated  the  rents 
due, — received, — unreceived,  and  allowances,  separately,  whereas  they  had  mixed  those 
heads  together,  and  added  the  result ;  which  circumstance  had  occasioned  all  the 
prolixity  in  the  office  copy.  Therefore  the  mode  of  setting  out  the  accounts  was  .so 
improper,  as  to  amount  to  impertinence.  Slack  v.  Evans  cited  in  King  v.  Teak 
(7  Pr.  278),  M'Mmris  v.  Elliott  (ib.  8,  674).  The  nature  of  the  suit  would  throw  the 
costs  on  the  plaintiffs. 

Jervis  in  reply,  was  stopped  by  the  Court. 

[338]  Alexander,  C.  B.  The  Court  are  aware  of  the  great  inconvenience  com- 
plained of ;  but  it  arises  from  the  practice  of  the  office,  much  more  than  the  conduct  of 
the  defendants  themselves.  Looking  at  the  schedule,  it  strikes  me,  that  the  defendants 
have  made  out  the  accounts  very  properly.  They  would  have  been  entitled  to  make 
separate  columns  corresponding  to  the  requisitions  of  the  interrogatory  ;  but  it  seems 
to  me  that  they  have  adopted  a  method  more  convenient  and  clear.  Fherefore  I  am 
of  opinion  that  the  examination  is  not  impertinent,  though  certainly  something  ought 
to  be  done  to  correct  the  mode  of  copying  followed  in  the  office. 

The  other  Barons  concurred. 

Exceptions  allowed, — the  costs  to  be  costs  in  the  cause, — but  plaintiff  to  be  paid 
immediately  the  costs  of,  and  occasioned  by  the  affidavit. 


Gascoyne  v.  Joseph  P.  Smith.  Exchequer  of  Pleas.  182.5. — Where  a  promissory 
note,  payable  on  demand,  with  interest  until  paid,  was  given  in  part  consideration 
for  the  share  of  a  ship,  purchased  by  the  maker  from  the  payee,  without  an  observ- 
ance of  the  provisions  of  the  ship  registry  acts,  and  was  indorsed  by  the  payee  first 
to  J.  L.,  who  on  presentment,  and  refusal  of  payment,  obliterated  his  name  and 
returned  it ;  and  afterwards  to  J.  G.  P.,  who  indorsed  it,  upwards  of  two  years 
and  half  after  its  date,  with  the  name  obliterated,  to  the  plaintiff,  for  a  full  and 
valuable  consideration,  without  notice.  Though  the  contract  of  sale  was  void,  yet 
as  the  maker  had  recognized  it,  by  paying  one  year's  interest  on  the  note,  and 
otherwise,  and  as  there  was  a  presumption  that  he  had  received  the  subsequent 
earnings  of  the  share  in  question,  and  therefore  of  a  consideration  pro  tanto ; 
held,  that  the  plaintiff,  notwithstanding  he  had  taken  the  note  without  inquiry, 
was  entitled  to  recover  its  amount  in  an  action  against  the  maker. — Whether 
the  circumstances  affecting  the  note  in  question  placed  the  innocent  indorsee 
in  the  same  situation  with  the  payee,  as  against  the  maker,  Qu. — A  note  pay- 
able on  demand,  with  interest  until  paid,  is  not  to  be  considered  as  payable 
instantly. — A  judge's  direction  is  not  to  be  objected  to,  on  account  of  particular 
expressions,  if  it  be  such  as  on  the  whole,  and  in  substance  would  lead  to  a  just 
conclusion. 

This  was  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note.  Plea, 
non-assumpsit.  On  the  trial  [339]  of  the  cause,  before  the  Chief  Baron,  at  the 
Middlesex  sittings  after  Michaelmas  term,  1824,  the  note  appeared  on  the  face  of  it 
to  have  been  drawn  at  Burton  (upon  Trent)  on  the  9th  November,  1824,  payable 
on  demand  to  John  Smith,  or  his  order,  for  .5461.  .3s.  6d.,  with  lawful  interest 
until  paid  ;  and  to  have  the  name  of  T.  Cox,  underwritten  as  a  subscribing  witness. 
It  was  indorsed  with  the  names  of  the  payee, — John  Longdon,  and  "  I.  G.  Pike 
for   Washington  Pike ; "    but  the  second  name  was  struck  through  with  marks  in 
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ink.     It  had  also  the  following  accounts  relating  to  the  note,  and  a  ship  of  which  the 
maker  and  payee  had  been  joint  owners  indorsed  on  it. 

\  Brailsford £850     0     0 

2|  interest  on  do.       .  .  .  .  .  .  50126 

J.  Smith  owed  Mr.  P.  Smith,  cash  lent,  and  interest 

Balance,  9th  November,  1821 
Interest  due,  when  paid  to  Mr.  Gascoyne 


The  plaintiff  proved  the  hand-writing  of  the  maker,  and  payee,  and  put  in  a  letter 
from  the  former  to  the  latter,  dated  January,  1823,  enclosing  a  draft  for  721.  6s., 
271.  6s.  for  a  year's  interest  on  the  note,  and  451.  on  account  of  a  miscalculation  against 
the  payee  in  the  antecedent  interest  on  8501.  stated  on  the  back  of  the  note.  He  also 
proved  by  J.  (t.  Pike,  that  he,  (J.  G.  P.)  as  the  agent  of  his  brother,  [340]  W.  Pike, 
received  the  note  on  the  12th_June,  1824,  from  T.  Cox,  who  acted  for  the  payee,  as 
value  for  5881.  16s.  in  respect  of  a  larger  sum  advanced  by  the  payee  to  W.  Pike  on 
mortgage;  that  on  the  19th  June,  witness  indorsed  it  to  the  plaintiff,  who  repaid 
him  881.  16s.,  retaining  5001.  as  part  of  a  balance  due  to  him  by  W.  Pike,  for  building 
houses  at  Derby  ;  and  that  the  last  indorsement  of  the  principal  and  interest  due,  was 
made  by  the  witness  at  the  same  time.  The  defence*  set  up  in  answer  to  this  case 
was,  1st,  that  there  was  no  consideration  for  the  note :  2nd,  that  the  plaintiff  took 
the  note  with  all  its  infirmities  on  the  credit  of  the  indorser,  and  the  defendant 
was  entitled  to  the  same  equities,  and  the  .same  defence  against  him,  as  against  the 
original  payee.  In  support  of  the  first  proposition,  it  was  given  in  evidence  that  the 
first  calculation  on  the  back  of  the  note  had  been  written  by  Cox,  when  the  note  was 
made,  in  the  presence  of  the  parties,  and  that  the  following  memorandum  of  agree- 
ment was  made  at  the  same  time.  "To  pay  the  money  for  J.  Smith's  quarter  share 
of  the  Brailsford,  at  the  date  the  late  Mr.  William  Smith's  share  was  paid,  and  interest 
from  that  period  ;  and  all  subsequent  accounts  relating  to  the  ship,  to  belong  to,  and 
be  settled  by  Mr.  Peter  Smith,  who  on  these  conditions  proposes  to  give  for  the  said 
quarter  share,  the  sum  of  8501."  (Signed)         "  J.  P.  Smith. 

"Burton,  9th  November,  1821.  "John  Smith." 

And  it  was  argued,  that  the  contract  out  of  which  the  note  originated  being  one 
for  the  purchase  of  a  share  in  a  ship,  in  making  which  the  provisions  of  the  "Ship 
Eegistry  Acts  "  (a)  had  not  been  complied  with, — (inasmuch  as  [341]  the  memorandum 
did  not  contain  any  recital  of  the  certificate  of  registry), — was  absolutely  void  at  law 
and  in  equity  ;  and  of  consequence  the  consideration  totally  failed.  To  establish  the 
second  proposition,  evidence  was  given  that  on  the  28th  August,  1823,  the  note  was 
indorsed  by  the  payee  to  Longdon,  who  gave  it  to  his  attorney, — Winslow,  to  procure 
payment,  and  that  it  was  sent  by  the  latter  to  a  bank  at  Burton  on  Trent,  where  the 
maker  resided.  It  was  presented  for  payment  on  the  30th  October,  but  payment  was 
refused,  and  it  was  returned  to  Winslow  with  a  mark  in  pencil,  "that  it  would  not  be 
paid  at  present."  Winslow  obliterated  Longdon's  name,  and  about  the  end  of  1823, 
gave  back  the  note  to  Cox,  for  the  payee.     It  was  also  stated  by  the  payee,  who  was 

*  Immediately  after  the  commencement  of  the  action  a  bill  was  filed  on  the 
Equity  side  of  the  Court  to  have  the  note  delivered  up,  and  for  an  injunction,  but  it 
was  not  proceeded  on. 

(a)  The  34  Geo.  III.  c.  68,  s.  14,  "enacts  that  no  transfer,  or  agreement  for  transfer 
of  property  in  any  ship  or  vessel,  shall  be  valid  or  eftectual,  unless  made  by  bill  of 
sale,  or  instrument  in  writing,  containing  such  recital"  as  prescribed  by  the  act 
26  Geo.  III.  c.  60,  s.  17,  by  which  it  is  provided  "that  the  certificate  of  registry  shall 
be  truly  and  accurately  recited  in  words  at  length,  in  the  bill  or  other  instrument  of 
sale  thereof." 
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examined,  that  he  had  once  gone  to  the  defendant  at  Burton  to  press  for  payment, 
whether  before  or  after  it  was  passed  to  Longdon  he  could  not  say.  On  the  other 
hand,  it  appeared  that  neither  J.  G.  Pike,  nor  the  plaintiff,  had  been  informed  of  these 
circumstances,  nor  had  been  aware  of  any  objection  to  the  validity  of  the  instrument 
when  they  respectively  received  it.  But  it  was  contended,  that  notwithstanding  the 
plaintiff  was  the  innocent  indorsee  for  a  valuable  consideration, — yet,  as  the  note, 
though  payable  on  demand,  was  of  so  old  a  date, — had  so  long  an  arrear  of  interest 
due  on  it;  as  the  payment  of  any  interest  was  evidence  of  a  refusal  of  the  principal, 
since  interest  would  not  begin  to  run  till  after  a  demand  of  the  principal ;  and  as 
it  had  been  previously  disfigured,  the  plaintiff"  was  called  upon  as  a  man  of  prudence 
and  caution  to  investigate  and  ascertain  the  causes  of  these  facts  before  taking  the 
instrument ;  and  having  omitted  that,  he  was  reduced  to  the  same  situation  as  the 
original  payee. 

[342]  The  Chief  Baron  told  the  jury  that  the  payee  could  not  recover  from  the 
maker  without  a  good  consideration.  It  was  true  that  no  action  could  be  brought 
upon  the  agreement,  but  the  note  might,  or  might  not,  have  had  some  other  foundation. 
The  defendant  might  have  had  a  proper  conveyance  of  the  share  in  the  ship  made  to 
him,  and  might  be  at  that  ver^'  moment  receiving  a  proportionate  part  of  her  earnings. 
But  although  there  might  have  been  a  want  of  consideration  originally,  yet  if  the 
plaintiff  had  given  a  valuable  consideration  for  the  note  without  notice  of  any  vice  in 
it,  and  without  sufficient  circumstances  to  subject  him  to  the  charge  of  gross  negligence, 
which  was  tantamount  to  express  notice,  in  not  having  made  inquiries,  and  ascertained 
the  facts  previously, — he  would  be  entitled  to  recover.  It  was  clear  that  he  had  been 
entirely  ignorant  of  the  presentment  and  refusal,  when  he  took  the  note.  It  would 
be  for  the  jury  to  say,  whether  the  circumstances  apparent  on  it  ought  to  have  excited 
doubt,  and  suggested  investigation.  It  did  not  appear  that  the  obliteration  of  the 
name  of  an  indorser  ought  to  have  had  that  effect.  The  circumstance  of  the  payment 
of  interest  would  naturally  lead  to  the  conclusion  that  the  security  was  good,  and  the 
party  meant  to  pay  it.  If  there  had  been  neither  reasonable  ground  for  suspicion,  nor 
actual  notice,  there  ought  to  be  a  verdict  for  the  plaintiff. 

The  jury  found  for  the  plaintiff',  with  6061.  damages. 

Jervis,  in, the  following  term,  moved  for  a  rule  nisi  to  set  aside  the  verdict,  and  have 
a  new  trial  on  the  grounds  stated,  and  that  there  had  been  a  mis-direction,  citing  the  cases 
of  Brewster  v.  Clarke  (2  Meriv.  75),  Kaiii  v.  Old  (2  B.  &  C.  627.  4  D.  &  E.  52,  S.  C), 
Thompson  v.  Leake  (1  Madd.  39),  Brown  v.  Davies  (3  T.  R.  80),  and  Banks  v.  Col-well 
(cited  ib.  81). 

[343]  The  Court  granted  the  rule,  which  was  afterwards,  on  the  defendant  bringing 
the  amount  of  the  verdict  recovered  into  Court,  enlarged  till  this  term,  when 

Campbell  and  Carter  shewed  cause.  The  plaintiff  is  the  indorsee  of  the  note  for 
full  value,  and  without  direct  notice  of  anything  to  affect  its  negotiability.  The 
attempted  defence  to  his  action  consisted  of  two  propositions — 1st,  that  the  note  was 
without  any  consideration,  as  between  the  maker  and  the  payee.  2d,  that  the  circum- 
stances under  which  it  was  taken  by  the  plaintiff  amounted  to  notice  of  its  dishonour. 
The  first  is  a  most  ungracious  answer,  and  it  has  not  been  established.  The  written 
agreement  between  the  original  parties  and  the  ship  registry  acts  are  relied  on,  as 
shewing  a  want  of  consideration.  But  they  do  not  go  that  length  ;  they  only  shew 
that  no  action  could  have  been  maintained  on  the  agreement;  whereas  it  ought  to 
have  been  further  proved,  that  the  defendant  had  derived  no  benefit  whatever  from 
the  transaction  ;  and  that  no  part  of  the  profits  of  the  share  purported  to  have  been 
transferred  to  him,  had  come  into  his  possession.  Now,  on  the  contraiy,  it  is  a  legiti- 
mate inference  from  the  circumstances,  that  he  has  been  in  possession  of  the  share,  and 
in  the  receipt  of  the  profits  of  it.  The  agreement  bears  even  date  with  the  note.  The 
calculation,  on  the  back  of  the  latter,  of  two  years  and  a  half  of  interest  on  the  price, 
and  the  allowance  of  it  to  the  seller,  shew  a  previous  enjoyment  through  that  space 
of  time.  And  the  defendant's  own  letter,  dated  above  a  year  after,  proves  not  only 
a  voluntary  correction  of  a  mistake,  against  the  other  party,  in  the  former  computation 
of  interest,  amoiuiting  to  451.,  and  satisfaction  of  that  sum,  but  also  the  payment  of 
a  yeai''s  interest.  This  is  evidence  of  the  agreement  having  been  performed  on  both 
sides,  and  of  the  earnings  of  the  share  in  the  vessel  having  been  enjoyed,  and  that  is 
a  sufficient  consideration  to  sustain  [344]  this  action.  Taylm  v.  Hare  (1  IJos.  &  P.  N.  R. 
260)  was  an  action  brought  to  recover  back  money  paid  to  the  defendant  through  several 
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years,  for  the  use  of  an  invention  of  which  it  was  erroneously  supposed  he  was  the 
inventor.  But  the  Court  said,  that  the  parties  having  gone  on  from  the  commence- 
ment on  the  footing  of  the  agreement  being  valid,  and  the  defendant  having  possibly 
reaped  considerable  advantage  from  it,  they  would  not  permit  him  then  to  assert  that  it 
was  without  con.sideration.  Morgan  v.  IHchardson  (7  Ea.  482  {n)),  Moggmige  v.  Jones 
(14  ib.  486).  The  question  of  consideration  not  being  one  of  pure  law,  was  properly 
left  to  the  jury  ;  and  they  had  fair  grounds  for  inferring  that  the  consideration  was 
good,  in  part  at  least. 

2dly,  supposing  a  want  of  consideration  proved,  unless  the  plaintiff  took  the  note 
under  circumstances  to  shew  a  knowledge  of  its  dishonour,  or  to  create  suspicion  in  a 
prudent  man,  he  would  be  entitled  to  recover.  The  payment  of  interest  did  not  imply 
notice,  because,  though  in  common  cases  interest  would  not  begin  to  run  till  after  a 
demand  of  the  principal,  it  was  otherwise  here,  where  there  was  an  express  stipulation 
for  interest  till  payment.  This  note  could  not  be  said  to  have  been  over-due  when  it 
was  received  by  the  plaintitt',  anrl  consequently  his  taking  it  did  not  reduce  him  to  the 
situation  of  the  original  payee.  The  erasure  of  a  name  indorsed  did  not  call  for 
inquiiy,  for  that  is  not  an  unfrequent  circumstance  in  bills  negociiited  in  the  city  of 
London.  In  Lawson  v.  JVcston  (4  P]sp.  Rep.  56),  Lord  Kenyon  ruled  that  bankers 
who  had  discounted  a  bill  which  had  been  lost,  for  a  person  unknown,  without  inquiry, 
were  entitled  to  recover  the  amount,  if  they  had  done  it  bona  fide,  and  without  notice. 
In  Gill  V.  CuUtt  (.5  Dowl.  &  Ryl.  324,  3  B.  &  C.  466,  S.  C.)  the  decision  was  the  other 
way,  but  the  case  is  perfectly  distinguishable  from  the  present.  So  are  [345]  Brown 
V.  Davies  (3  T.  R.  80),  and  Banks  v.  Cohvell  (cited  3  T.  R.  81) ;  for  in  the  former  case 
the  note  had  been  noted  for  non-payment,  and  in  both,  the  notes  were  over-due. 

Jervis,  in  support  of  the  lule.  1st,  there  was  sufficient  evidence  of  want  of  con- 
sideration. It  was  proved,  that  the  supposed  consideration  of  the  note  was  the 
transfer  of  a  quarter  share  in  a  ship,  according  to  the  terms  of  an  agreement  in 
writing,  which  did  not  comply  with  the  positive  directions  of  the  acts  of  Parliament. 
After  this  it  was  not  necessary  for  the  defendant  to  go  on,  and  prove  negatively  that 
no  legal  sale  had  taken  place, — that  should  have  been  assumed  until  it  was  disproved 
by  the  plaintiff,  on  whom  the  onus  then  lay,  of  establishing  the  regularity  of  the  con- 
veyance. He  not  having  done  so,  the  badness  of  the  consideration  became  matter  of 
law,  which  should  have  been  decided  by  the  learned  judge  himself,  and  not  left  to  the 
jury.  But  the  learned  judge,  after  stating  that  no  action  could  be  maintained  on  the 
agreement,  left  it  to  the  jury  to  say  whether  there  might  not  have  been  some  other 
foundation  for  the  note,  and  whether  the  defendant  might  not  have  been  in  the  posses- 
sion of  the  vessel,  and  the  receipt  of  her  earnings.  Possession,  admitting  it  to  have 
been  in  the  defendant,  was  in  itself  nothing.  The  provisions  of  the  Registry  Acts 
not  having  been  conformed  to,  he  could  not  be  looked  on  as  a  purchaser,  Brewster  v. 
Clarke ;  llwmpson  v.  Leake ;  and  therefore  the  consideration  was  wholly  taken  away. 
No  part  of  the  consideration  was  good,  for  the  value  of  the  note  was  not  equal  to  that 
of  the  seller's  share ;  and  this  puts  Taylor  v.  Hare,  and  that  class  of  cases,  out  of  the 
question.  2nd,  the  plaintiff  took  the  note,  without  inquiry,  under  such  a  combina- 
tion of  suspicious  circumstances  as  placed  him  in  the  .same  situation,  with  respect  to 
the  defendant,  as  the  payee  would  have  stood  in.  It  was  put  to  the  jury,  [346] 
whether  he  had  been  guilty  of  gross  negligence,  in  not  having  investigated  and  ascer- 
tained the  circumstances  ;  but  it  was  not  necessary  to  make  out  so  strong  a  case 
against  him.  It  was  enough,  that  the  obliteration  of  Longdon's  name,  the  distant 
date  of  the  note,  and  the  long  arrear  of  interest  due  on  it.  ought  to  have  excited  the 
suspicions  of  a  prudent  man,  and  urged  him  to  inquiry,  Gill  v.  Ciihitt.  The  note  was 
over-due,  for  it  was  payable  the  moment  it  was  made  ;  consequently,  the  present  case 
came  within  the  principle  of  Broum  v.  Davies,  and  Banks  v.  Colwell. 

Alexander,  C.  B.  I  adhere  to  my  original  opinion,  that  justice  has  been  done 
by  the  verdict  for  the  plaintiff. 

Graham,  B.  If  the  cases  cited  on  the  part  of  the  defendant  bore  on  the  present, 
I  should  wish  to  have  some  time  to  consider;  but  as  they  do  not  appear  to  me  to  be 
applicable,  and  as  my  brothers  concur  in  the  inclination  of  my  own  opinion,  I  shall 
slaortly  state  the  reasons  why  I  think  the  verdict  ought  not  to  be  disturbed.  This 
is  an  action  on  a  promissory  note  payable  on  demand.  Any  person  who  received  the 
note  must  have  seen,  that  the  original  consideration  for  it  was  the  transfer  of  a 
quarter  share  in  a  ship.     This  was  apparent  from  the  indorsement  on  it.     From  this 
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it  is  argued,  that  the  consideration  failed,  and  the  transaction  was  invalid,  because  it 
was  in  the  teeth  of  acts  of  Parliament,  which  prohibit  conveyances  of  any  property 
in  ships  above  a  stated  burden,  without  certain  formalities.  But  we  are  to  look  to 
the  circumstances  which  took  place  then,  and  subsequently.  The  defendant,  who 
was  a  part  owner  of  the  ship  up  to  that  time,  agrees  with  another  part  owner  for  the 
purchase  of  his  share,  and,  as  a  security,  passes  his  note  with  interest  until  paid.  It 
was  a  fair  inference,  from  the  calculation  on  the  back  of  the  note,  that  he  had  been 
in  possession  of  the  purchased  share,  or  the  profits  of  it,  for  two  [347J  years  and  a 
quarter  before,  because  he  accounts  and  allows  for  the  interest  of  the  purchase  money 
during  that  period.  Again,  above  a  year  after,  he  acknowledges  that  a  mistake  had 
been  committed,  in  the  previous  calculation  of  interest,  to  the  amount  of  451.,  against 
the  seller,  which  he  accordingly  pays  up,  with  the  interest  accruing  in  the  mean  time. 
This  having  taken  place  between  the  original  parties,  can  it  possibly  be  said  we  should 
hear  from  the  defendant  himself  any  objection  to  the  note  1  He  had  not  acquired 
the  strict  and  legal  title  to  the  payee's  former  share  in  the  ship  ;  but  during  a  long 
period  of  time  the  agreement  had  been  recognized,  and  acted  upon.  Nothing,  there- 
fore, could  V)e  faii'er,  than  to  leave  it  to  the  jury  to  say,  whether,  notwithstanding 
the  want  of  legal  title,  the  defendant  had  not  had  the  beneficial  enjoyment  of  the 
property.  Up  to  the  present  moment,  it  does  not  appear  but  that  he  was  in  possession 
of  it.  I  take  it  to  be  clear  law,  that  if  the  defendant  had  actually  paid  this  5461.  it 
would  not  be  competent  to  him  to  avail  himself  of  the  breach  of  the  law  to  recover 
it  back  ;  and  I  think  he  is  in  the  same  condition  as  if  he  had  paid  it.  In  this  situation 
of  things  I  do  not  see  much  difficulty  as  to  the  rest  of  the  case  ;  and  as  to  the  plain- 
tiff's having  the  benefit  of  this  security  for  which  he  paid  a  valuable  consideration. 
Suppose  a  knowledge  of  the  whole  transaction  were  brought  home  to  him.  A  man 
might  very  innocently  take  the  note.  I  am  not  struck  with  the  weight  of  the  objec- 
tions urged  from  the  circumstances  of  the  erasure  of  the  name,  and  arrear  of  interest. 
The  plaintiff'  might  well  suppose  that  originally  there  was  a  full  and  valid  considera- 
tion, and,  in  my  opinion,  acted  without  either  gross  negligence,  or  fraud.  Under  these 
circumstances  I  think  the  direction  of  the  learned  judge  substantially  correct,  and 
that  the  jury  attained  the  justice  of  the  case. 

Gakkow,  B.  This  application  must  be  founded  on  [348]  one  of  two  grounds ; 
either  that  there  has  been  a  misdirection,  or  that  the  jury  have  come  to  an  improper 
conclusion.  It  is  very  possible  for  some  expression  to  escape  a  judge  in  the  course 
of  a  long  cause,  which  might  be  qualified,  or  corrected  ;  but  the  question  is,  was  the 
direction  one  which  substantially  would  lead  to  a  just  conclusion.  I  think  it  was. 
It  does  not  demonstratively  appear  that  the  transfer  of  the  ship  had  been  made  by 
any  such  convej^ance  as  would  not  stand  the  test  of  the  law.  Moreover,  I  do  not 
think  there  was  any  thing  in  the  circumstances  connected  with  the  note  which  could 
be  considered  as  a  notice  of  vice  in  it  to  the  plaintiff,  or  would  place  him  in  the  same 
situation  with  the  payee.  It  is  said  he  ought  to  have  considered  it  as  a  dishonoured 
note,  because  it  was  over  due.  That  might  be  said,  if  the  parties  meant  to  secure 
something  demandable  instantly.  But  it  was  not  so,  because  in  that  case  it  would 
be  absurd  to  stipulate  for  the  payment  of  interest,  which  this  note  does.  My  opinion 
is,  that  the  verdict  of  the  jury  was  cori-ect  upon  the  facts  of  the  case,  and  I  am  unable 
to  discover  any  error  in  the  direction  which  they  received. 

Hur.LOCK,  B.  I  am  disposed  to  concur  in  the  opinion  that  there  should  be  no 
new  trial.  Two  questions  have  been  debated,  and  the  case  must  be  determined  on 
both.  In  the  first  place,  this  is  an  action  by  an  indorsee  against  the  maker  of  a  note 
in  which,  prima  facie,  it  is  not  necessary  to  go  into  evidence  of  consideration.  That 
becomes  necessary,  only  when  the  indorsee  has  taken  it  with  notice  of  some  vice 
affecting  it ;  or  under  circumstances  which,  according  to  the  rule  laid  down  in  Gill  v. 
L'uhitt,  ought  to  have  excited  the  suspicion  of  a  prudent  and  careful  man.  I  think 
this  note  did  come  to  the  plaintiff  under  circumstances  which  called  upon  him,  as 
a  prudent  man,  to  inquire  into  and  ascertain  the  preceding  facts.  The  note  was 
payable  on  demand,  yet  there  was  an  interval  of  [349]  above  two  years  and  a  half 
from  the  date  of  it.  There  was  something  on  the  back  of  it  which  looked  like 
hieroglyphics,  and  which  would  naturally  suggest  to  a  cautious  man  the  necessity  of 
explanation.  In  addition,  Longdon's  name  appeared  expunged.  Would  not  that  fact 
shew  that  the  note  bad  pa.ssed  through  more  hands  than  it  would  reach  in  the  ordinary 
course  of  trade  ]     It  is  said  that  that  circumstance  often  occurs  on  bills  in  the  city  of 
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London,  but  if  it  does,  inquiry  is  made.  The  consequence  of  the  plaintifT  not  having 
entered  into  an  investigation,  if  that  was  incHmbent  on  him,  would  be  to  let  the 
defendant  in  at  the  trial,  to  shew  a  want  of  consideration.  Then  the  question  is,  was 
there  such  a  want  of  consideration  as  to  put  it  out  of  the  power  of  the  original  payee 
to  recover.  I  think  there  was  not.  The  document  put  in  was  good  for  nothing,  as 
to  the  title  to  the  share  of  the  ship.  But  there  are  oases  where  it  has  been  decided, 
that  though  an  instrument  was  not  good  for  the  full  amount  of  consideration,  on  which 
it  was  founded,  yet  there  was  a  part  consideration,  but  it  could  not  be  shewn  to  the  ' 
jury  to  what  extent,  and  the  right  of  action  was  sustained.  In  like  manner,  if  it  can 
be  shewn  here  that  there  was  any  consideration  for  the  note,  that  will  be  enough  to 
entitle  the  plaintiff  to  recover.  There  is  nothing  in  the  agi'eement  in  terminis,  to 
shew  that  the  defendant  had  received  the  subsequent  earnings  of  the  plaintiffs  quarter 
share  ;  but  it  was  provided  by  it,  that  "  all  subsequent  accounts  relating  to  the  ship," 
were  "  to  belong  to,"  and  be  "  settled  by  him."  It  is  not  to  be  supposed  that  he  would 
submit  to  that  liability,  if  he  was  not  to  receive  the  earnings.  He  might  have  proved 
that  the  agreement  had  been  repudiated,  and  that  the  earnings  had  been  received  by 
the  plaintiff,  but  no  such  thing  was  shewn.  The  question  then,  as  to  the  receipt  of 
the  earnings  was  properly  left  to  the  jury.  That  expressions  of  a  judge  at  Nisi  Prius 
ai'e  not  to  be  measured  with  exactness;  and  the  jury  were  warranted  in  concluding 
that  those  earnings  had  come  to  the  defendant.  But  [350]  it  is  said,  that  if  this 
claim  of  the  plaintiff"  be  sustained,  an  action  may  be  bi'ought  by  the  defendant  for 
money  paid  and  expended.  The  consequence  of  that  would  be,  that  the  earnings 
would  be  set  off'  against  his  demand.  It  appears  to  me  that  justice  has  been  done, 
and  that  the  rule  should  be  discharged. 

Rule  discharged.     The  money  in  Court  to  be  paid  over  to  the  plaintiff. 

Sharpe  and  Others  v.  Witham.  Exchequer  of  Pleas.  April  2.5,  26,  30,  May  16", 
1825. — Special  plea  of  bankruptcy,  and  allowance  of  certificate  pleaded  and 
allowed  in  Court  on  the  day  the  record  of  a  judgment  pleaded  in  bar,  was  to  be 
produced,  to  prevent  judgment  of  failure  of  record. — Such  plea,  though  setting 
forth  particularly  all  the  matters  relating  to  the  bankruptcy,  sufficiently  verified 
by  affidavit  to  belief,  &c.,  that  it  was,  so  far  as  related  to  the  commission,  pro- 
ceedings under  it,  and  certificate,  true  in  substance  and  fact.  It  seems  that  if 
the  affidavit  had  been  insufficient,  it  could  not  be  amended. 

This  was  an  action  brought  in  Hilary  Term,  1825,  against  the  defendant,  as 
indorsor  of  several  bills  of  exchange.  The  defendant,  then  an  uncertificated  bankrupt, 
pleaded  the  sham  plea  of  judgment  recovered.  The  plaintiff  replied  nul  tiel  record, 
and  ruled  the  defendant  to  produce  the  record  on  the  25th  April.  The  defendant's 
certificate  having  been  allowed  by  the  Lord  Chancellor  on  the  14th  April,  which  was 
since  the  last  continuance  : 

Manning  appeared  on  the  part  of  the  defendant  on  the  morning  of  the  25th  ;  and 
moved  for  leave  to  plead  a  special  plea  (see  2  Tidd's  Pr.  878,  n.  (c),  7th  edit.),  of  the 
allowance  of  the  certificate  puis  darrein  continuance,  which  he  had  prepared,  in  order 
to  prevent  judgment  of  failure  of  record  being  taken, — there  not  having  been  time  to 
file  the  plea  in  the  office  previously. 

Garrow,  B.,  who  was  the  only  judge  present,!  directed  the  matter  to  stand  over 
till  the  next  morning,  and  [351]  that  notice  should  be  given  to  the  other  side  not  to   ; 
take  any  further  step  in  the  cause  before  the  sitting  of  the  Court.     The  plea  stated,    ( 
that  the  defendant,  being  a  dealer,  &c.,  had  become  bankrupt  on  the  2nd  February,    ; 
1824  ;  set  forth  all  the  facts  and  proceedings  relating  to  the  bankruptcy,  down  to, 
and  inclusive  of  the  allowance  of  the  certificate  on  the  day  mentioned ;  and  averred, 
that  the  several  causes  of  action  in  the  declaration  mentioned,  had  accrued  before  the 
defendant  became  bankrupt.     And  it  had  an  affidavit  (2  Tidd's  Prac.  880)  annexed, 
sworn  by  the  clerk  of  the  defendant's  agents   in   the  cause,  that  he  had  seen   the 
cei'tificate  referred  to  by  the  plea,  which  appeared  to  have  been  regularly  allowed  by 
the  Lord  Chancellor  on  the  day  mentioned  ;    and  that  he  verily  believes  that  the 
signature  thereto  was  in  the  hand-writing  of  the  Lord  Chancellor ;  and  that  he  had 

t  The  four  Barons  went  to  the  House  of  Lords  at  1 1  o'clock,  to  meet  the  rest  of  i 
the  judges. 


ft 
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also  seen  the  commission  issued  against  the  said  defendant,  and  that  to  the  best  of 
his  knowledge,  injormation,  and  belief,  the  plea  annexed,  so  far  as  related  to  the  said 
commifsiffn,  proceedings  under  the  same,  and  certificate,  was  true  in  substance  and 
fact.  On  the  following  morning,  Manning  again  tendered  the  plea  in  full  Court,  but 
with  the  aflSdavit  amendeii  by  the  omission  of  the  words,  printed  in  italics. 

Richards,  R.  V.,  for  the  plaintiffs,  objected  to  the  amendment.  The  Court  seemed 
to  think  the  objection  well  founded ;  but  they  admitted  the  plea  as  verified  by  the 
original  affidavit. 

Richards  moved  for  a  rule  on  the  30th,  requiring  the  defendant  to  shew  cause, 
why  the  plea  should  not  be  set  aside  for  insuflicienc_v  in  the  (original)  affidavit,  in  two 
respects,  that  it  did  not  verify  the  plea  positively  and  absolutely,  but  only  spoke  to 
the  best  of  deponent's  knowledge,  itc.  [352]  2nd,  that  the  verirication  did  not  extend 
to  all  the  matters  relating  to  the  bankruptcy,  which  were  fully  stated  in  the  plea,  but 
only  to  some  of  them.     The  Court  granted  the  rule. 

May  16. — Manning  shewed  cause.  1st,  granting  that  the  plea  is  a  dilatory  one 
within  the  meaning  of  the  4  Anne,  c.  16,  s.  11,  it  does  not  follow  that  the  affidavit  in 
support  of  it  should  positively  allege  its  truth.  That  clause  enacts,  "  that  no  dilatory 
plea  shall  be  received  in  any  Court  of  record,  unless  the  party  offering  such  plea,  do, 
by  affidavit,  prove  the  truth  thereof,  or  sheiv  some  'probable  matter  to  the  Court,  to  induce 
them  to  believe,  that  the  fact  of  such  dilatory  pk a  is  true."  The  first  affidavit  contains 
sufficient  matter  of  that  nature,  in  stating  to  the  best  of  deponent's  knowledge,  the 
plea  to  be  true  in  substance  and  fact,  so  far  as  related  to  the  commission,  the  pro- 
ceedings under  it,  and  the  certificate.  And  2dly,  it  is  unnecessary  that  every  particular 
contained  in  the  plea,  should  be  set  forth,  and  specified  in  the  affidavit.  The  5  Geo.  II., 
c.  30,  s.  7,  has  enacted  that  in  actions  against  bankrupts,  for  debts  due  previous  to 
the  bankruptcy,  the  certificate,  and  allowance  of  it,  shall  be  sufficient  evidence  of  the 
trading,  bankruptcy,  commission,  and  other  proceedings  precedent  to  the  obtaining 
such  certificate.  It  is  therefore  an  inference  both  reasonable,  and  authorized  by  the 
legislature,  that  an  affidavit  verifying  the  commission,  the  proceedings  under  it,  and 
the  certificate,  also  verifies  all  the  previous  matters  stated  in  the  plea.  But,  if  there 
be  any  doubt  upon  this  point,  this  is  so  far  a  plea  to  the  merits,  that  the  Court  would 
allow  it  to  be  pleaded  nunc  pro  tunc  {Lovell  v.  Eustaff  ('i  T.  R.  5-54)),  verified  by  the 
second  affidavit,  it  being  intituled  of  the  term  generally. 

[353]  Richards  in  support  of  the  rule, — said,  that  the  question  was  one  of  strict 
practice,  and  contended,  that  the  first  affidavit  (out  of  which  the  defendant  could  not 
go)  was  informal.  It  ought  to  verify  the  plea.  The  plea  stated  the  trading,  bank- 
ruptcy, petitioning  creditor's  debt,  all  the  other  matters  down  to  the  allowance  of  the 
certificate,  particularly,  and  at  length.  The  affidavit  went  no  farther  back  than  the 
commission,  and  conceding  that  from  that  point  it  verified  the  plea,  the  inference  from 
it  was,  that  the  preceding  averments  were  not,  or  were  not  known  to  the  deponent 
to  be,  true. 

Alexander,  C.  B.     The  first  affidavit  is,  in  my  judgment,  sufficient. 

Graham,  B.  It  appears  to  me  to  be  perfectly  sufficient.  The  certificate  being  an 
instrument  under  the  great  seal,  satisfactorily  proves  all  the  previous  matters  in  the 
bankruptcy,  so  long  as  it  is  in  existence ;  and  it  is  therefore  unnecessary  to  load  the 
record  with  circumstances  of  which  it  is  conclusive  evidence. 

Garrow,  B.  I  think  that  swearing  that  the  commission,  the  proceedings  under 
it,  and  the  certificate,  are  genuine  and  true,  is  verifying  the  plea  in  substance  and  fact. 

HuLLOCK,  B.  The  question  is,  whether  the  first  affidavit  is  one,  which  answers  the 
provisions  of  the  statute  of  Anne,  for,  I  think,  that  under  the  circumstances,  the 
defendant  is  precluded  from  availing  himself  of  the  second.  Certainly  the  ordinary 
language  of  affidavits,  verifying  dilatory  pleas,  is  not  pursued  in  the  first.  But  the 
Court  are  at  liberty  to  refer  to  the  statute,  and  consider  whether  there  is  that  in  the 
affidavit  which  will  satisfy  the  words  of  it.  It  [354]  avers  the  plea,  to  the  best  of 
the  deponent's  knowledge,  to  be  true,  so  far  as  relates  to  the  commission,  the  proceed- 
ings under  it,  and  the  certificate.  Now,  consideiing  the  effect  which  has  been  given 
to  the  certificate  by  the  legi-slature  (a),  it  appears  to  me,  that  though  this  affidavit 

(a)  See  5  Geo.  II.  c.  30,  s.  7  ;  and  5  Geo.  IV.  c.  98,  s.  117.  The  provisions  of  the 
last  clause,  are  re-enacted  by  the  121st  section  of  the  6  Geo.  IV.  c.  16,  the  last 
bankrupt  act. 

Ex.  Div.  IV.— 15 
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does  depart  from  the  common  form,  it  amounts  to  a  compliance  with  the  requisitions 
of  the  statute  of  Anne,  and  warrants  us  in  discharging  this  rule. 
Rule  discharged  without  costs. 

Anne  Gale,  and  T.  Gale  Curtler,  Executrix,  and  Executor  of  T.  Gale, 
Deceased,  v.  Pakington,  Bart.  Exchequer  of  Pleas.  May  4,  16,  1825. — On 
the  taxation  of  a  deceased  attorney's  bill,  in  an  action  bi'ought  by  his  executors 
(who  had  acted  improperly  in  other  respects,)  instead  of  his  surviving  partner, 
the  Master  having  deducted  less,  but  having  allowed  credit  for  a  sum,  which, 
with  the  deduction,  amounted  to  more,  than  a  sixth  ;  the  Court  left  each  party 
to  pay  their  own  costs  of  the  taxation.  — Entries  in  a  diary  kept  by  a  deceased 
attorney,  are  not  evidence  of  business  done  by  him. 

This  was  an  action  to  recover  the  amount  of  a  bill  for  business  done  by  the  testator, 
as  an  attorney  for  the  defendant.  The  defendant  obtained  an  order  of  taxation  on 
bringing  into  Court  the  balance  claimed,  13241.  lis.  6d.,  which  sum  was  paid  in,  and 
the  bill  accordingly  taxed. 

The  order  and  allocatur  having  been  made  a  rule  of  Court,  a  rule  was  made  on  the 
defendant,  to  shew  cause  why  he  should  not  pay  the  plaintiffs'  costs  of,  and  occasioned 
by  the  order,  "a  less  than  a  sixth  having  been  deducted  on  taxation,"  and  the  costs 
of  the  application,  and  why  the  Master  should  not  pay  to  the  plaintifTs,  the  sum  of 
9691.  7s.  7d.,  out  of  the  fund  in  Court,  together  with  the  costs  before  mentioned. 
The  affidavit  on  which  [355]  the  rule  was  grounded,  set  forth  the  Master's  allocatur 
as  follows. 

Amount  of  bill  ......      £1714     1     3 

Credits  given         ....      £546  18     6 

Deducted  on  taxation        .  .  .         230     1     2 

776  19     8 


£937     1     7 
Costs  of  the  cause  .  .  .  32     6     0 


Due  to  the  plaintiffs        ,  .  .        £969     7     7 

Plaintiffs'  agent  had  (orginally)  included  in  the  costs  of  the  cause,  the  plaintiffs' 
costs  of,  and  occasioned  by,  the  order  to  tax,  but  on  the  opposition  of  the  defendant's 
clerk  in  Court  to  such  costs  being  taxed,  the  Master  had  diisallowed  them.  The 
plaintiffs'  costs  of  taxation,  as  stated  on  their  pai't  before  the  Master,  had  comprised 
the  fee  of  the  latter  for  the  taxation 

An  affidavit  was  made  in  answer,  which  alleged,  that  T.  G.  Curtler,  a  plaintiff, 
who  was  a  nephew  of  the  testator,  and  had  served  his  clerkship  in  his  office,  had  been 
employed  by  defendant  to  defend  the  present  action,  and  had  caused  an  appearance 
to  be  entered  for  him.  That  H.  B.,  who  had  been  a  partner  of  the  testator  during  the 
whole  of  the  period  in  which  the  business  was  transacted,  survived  the  testator.  That 
the  bill  had  been  made  out  by  said  T.  G  Curtler,  for  business  commenced  in  1 804, 
and  ended  in  1819.  That  the  defendant  having  been  made  aware  of  his  error, 
employed  another  solicitor,  and  deponent  attended  the  ta.xation  on  his  behalf,  where, 
in  lieu  of  vouchers,  a  diary,  said  to  have  been  kept  by  the  testator,  and  from  which 
the  bill  was  professed  to  have  been  made  out,  was  produced,  and  inspected.  The 
affidavit  went  on  to  state,  that  the  diary  contained  a  memorandum  of  monies  received 
by  the  testator  in  1805,  and  1810,  on  the  defendant's  [356]  account,  amounting  to 
1741.  8s.  3d.,  for  which  credit  had  not  been  given  in  the  bill  delivered,  (that  only 
admitting  receipts  to  the  amount  of  3721.  10s.  3d,),  but  which  was  subsequently  allowed 
by  the  Master  ;  and  being  added  to  2301.  Is.  2d.  deducted  by  him,  made  4041.  9s.  5d. 
It  further  charged,  that  many  liberties  had  been  taken  with  the  original  entries,  and 
charges  made  in  the  bill,  which  were  perversions  of  such  entries  ;  that  many  of  the 
latter  chaiges  were  not  entered  in  the  diary,  and  that  Curtler  had  admitted  that  the 
testator  used  to  keep  another  book,  which  had  not  been  found  since  his  death. 

Chilton  shewed  cause  against  that  part  of  the  rule  which  related  to  costs.     He 


M'CLE.  &  YO.  357.  KEELING   V.  SELLICK  451 

contended,  that  the  allowance  of  1741.  8s.  3d.  did  not  come  within  the  description 
of  "credits  given."  It  had  been  wrung  from  the  plaintiffs,  and  was  to  be  considered 
as  a  deduction  obtained  by  the  defendant  on  taxation,  which  could  have  been  obtained 
in  no  other  way.  The  whole  deduction  then  made  on  taxation,  was  4041.  9s.  5d., 
which  was  much  more  than  one-sixth  of  the  bill  delivered.  The  defendant  therefore 
was  in  a  condition  to  claim  his  costs  of  the  taxation,  within  the  words  of  the  statute.(a) 
However,  he  only  asked  not  to  be  visited  with  costs.  Supposing  the  Court  to  take 
the  other  view  of  the  1741.  Ss.  3d.,  and  to  consider  it  as  a  credit  given,  then  the  bill 
taxed  would  not  be  less  bj^  a  sixth,  than  the  bill  delivered.  But  in  that  case,  the 
statute  leaves  the  disposition  of  the  costs  in  the  discretion  of  the  Court.  Considering 
the  case  in  all  its  circumstances — the  extent  of  the  bill, — the  time  over  which  it  spread, 
and  the  suspicious  evidence  [357]  by  which  it  was  supported, — that  the  action  ought 
not  to  have  been  brought  by  the  plaintifts,  but  by  the  surviving  pai'tner  of  the  testator, 
if  at  all — the  misconduct  of  the  acting  plaintiff,  and  deception  practised  on  the 
ignorance  of  the  defendant, — it  was  by  no  means  one  which  entitled  the  plaintiffs  to 
ask  costs. 

Richards,  K.  V.,  in  support  of  the  rule,  said,  that  if  there  had  been  an  opportunity, 
it  could  have  been  shewn,  that  the  plaintiffs  were  as  ignorant  of  the  receipts  of  the 
1741.  t's.  3d.,  as  the  defendant  was, — but  was  stopped  by 

HuLLOCK,  B.(*)'  The  difficulty  under  which  you  labour  is,  that  the  bill  was  made 
out  from  a  diary  which  would  not  have  allowed  you  to  recover  on  any  account.  You 
state,  that  the  diary  is  the  onlj'  evidence  you  possess  of  the  work  being  done,  yet  you 
suppress  part  of  the  evidence  furnished  by  it.  If  the  diary  were  admitted  at  all,  it 
ought  to  have  been  evidence  of  receipts  as  well  as  charges ;  but  I  think  it  was  very 
improperly  received  in  proof  that  the  work  was  done.(t)  Besides,  the  action  was 
misconceived  altogether,  it  ought  to  have  been  brought  by  the  surviving  partner,  and 
not  by  the  executors  of  the  deceased  partner. 

Per  Curiam.  Rule  absolute  as  to  the  payment  of  the  9691.  7s.  7d.,  discharged  as 
to  the  residue. 

The  plaintiff  claimed  the  whole  of  the  balance  mentioned  in  the  last  order, 
without  paying  the  Master's  fee  :  and  the  Master  demanded  his  fee  of  the  defendant, 
as  the  party  who  had  brought  him  the  bill.  Another  rule  nisi  was  thei'efore  obtained 
on  the  part  of  the  defendant,  for  taking  out  of  Court  3.5.51.  3s.  lid.,  the  full  differ- 
ence between  the  [358]  whole  sum  paid,  and  9691.  7s.  7d.,  the  sura  ordered  to  be 
paid  to  the  plaintiffs,  which,  being  unopposed,  on  the  last  day  of  term,  was  made 

Ab.solute.(*)^ 

Memorandum. 

In  the  course  of  this  term  the  honour  of  knighthood  was  conferred  on  Stephen 
Gaselee,  Esq.,  who  had  been  appointed  one  of  the  judges  of  the  Court  of  Common 
Pleas  in  last  Trinity  term. 

End  of  Easter  Term. 


[359]    Cases  at  Law  and  in  Equity,  Argued  and  Determined  in  the  Court 
OF  Exchequer,  Trinity  Term,  6th  Geo.  IV. 

Keeling  and  Another  v.  Sellick.  Exchequer  of  Pleas.  June  3rd,  1825. — In  a 
suit  for  a  commission  abroad,  a  discovery,  and  injunction,  if  the  common  injunc- 
tion have  issued,  before  trial,  against  the  defendant,  a  foreigner,  in  contempt  for 

(a)  2  Geo.  II.,  c.  23,  s.  23,  whereby  the  Courts  are  authorized,  to  award  the  costs 
of  taxation  to  be  paid  by  the  parties,  according  to  the  event  of  the  taxation  of  the 
bill ;  (that  is  to  say),  if  the  bill  taxed  be  less  by  a  sixth  part  than  the  bill  delivered, 
then  the  attorney  or  solicitor  is  to  pay  the  costs  of  the  taxation  :  but  if  it  shall  not 
be  less,  the  Court  in  their  discretion,  shall  charge  the  attorney  or  client,  in  regard 
to  the  reasonableness,  or  unreasonableness  of  such  bills. 

(*)'  The  C   Baron  was  sitting  in  equity. 

(t)  See  Glynn  v.  The  Bank  of  Enyland,  2  Ves.  sen.  42,  43. 

(*)^  But  the  defendant  subsequently  paid  the  Master's  fee  in  compliance  with  the 
practice. 
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want  of  answer,  on  the  usual  affidavit ;  the  defendant  may  be  heard  on  motion 
to  dissolve  the  injunction,  before  answer,  so  far  as  to  shew  on  the  face  of  the 
affidavit  itself,  that  it  issued  erroneously,  but  he  cannot  read  another  affidavit  to 
the  merits  in  support  of  the  motion. — And  semble,  that  an  application  to  pay  into 
Court  the  money  sought  to  be  recovered  at  law,  before  a  commission  has  been 
applied  for,  is  pi'cmature. — Motion  to  dissolve  an  injunction,  or  bring  the  money 
into  Court,  under  the  circumstances  stated,  refused  with  costs. 

This  was  a  bill  filed  by  the  plaintiffs,  brokers  in  London,  against  the  defendant,  a 
merchant  in  Georgia,  in  America,  for  a  discovery,  a  commission  to  examine  witnesses 
abroad,  and  an  injunction  to  stay  proceedings  in  an  action  at  law  commenced  in  the 
Common  Pleas  by  the  defendant  against  the  plaintiffs,  and  the  treasurer  of  the  West 
India  Dock  company,  to  recover  the  value  of  a  cargo  of  sugar  consigned  by  the 
defendant  to  one  Pettit,  then  a  merchant  in  London,  since  a  bankrupt,  and  sold  by 
the  plaintifl's  as  the  absolute  property  of  Pettit,  and  alleged  by  them  to  have  been 
accounted  for  to  him.  The  defendant  put  in  a  general  demurrer,  which  was  over- 
ruled on  argument  on  the  26th  April  last.  On  the  30th  April,  the  common  injunction 
was  granted,  before  trial  of  the  action,  on  attachment  for  want  of  answer,  and  affidavit 
of  the  material  facts  stated  in  the  bill. 

Jacob  for  the  defendant,  now  moved  on  notice,  to  dissolve  the  injunction,  or,  that 
the  plaintiff's  might  pay  the  [360]  proceeds  of  the  sale  of  the  sugar  into  Court ;  and 
that  they  might  pay  the  costs  of  this  application. 

Roupell,  N.,  foi'  the  plaintifTs,  objected  in  limine,  that  the  defendant  could  not  be 
heard  at  all,  being  in  contempt. 

Jacob  .said  there  had  not  been  sufficient  time  to  send  out  a  commission,  and  get  an 
answer ;  and  was  allowed  to  proceed. 

He  then  proposed  to  read  an  affidavit  to  the  merits,  which  had  been  filed  on  behalf 
of  the  defendant,  in  support  of  the  motion. 

Roupell  again  objected  to  the  reading  of  the  affidavit. 

Jacob  contended  he  was  in  a  condition  to  read  it,  and  cited  Kensington  v.  White 
(3  Pr.  170),  in  which  case  this  Court  ordered  an  injunction,  granted  on  the  ground  of 
the  answer  of  one  of  the  defendants  not  having  come  in,  to  be  dissolved,  unless  the 
amount  of  the  lo.sses  claimed  by  those  paitics  should  be  paid  into  Court ;  and  JVhUmore 
V.  Thornton  (ibid.  241),  in  which  an  injunction  was  dissolved  under  similar  circum- 
stances. 

Roupell  said,  that  in  those  instances  the  orders  had  been  made  after  trial  and 
verdict,  which  distinguished  this  case  from  them. 

Alexander,  C.  B.  We  cannot  hear  your  affidavit.  The  utmost  length  we  can 
go  is  to  permit  you  to  shew  on  the  face  of  the  affidavit  on  which  the  injunction  issued, 
that  it  was  issued  eironeously.  If  you  can  do  that,  we  are  much  disposed  to  hear 
you.  If  not,  you  may  apply  [361]  for  payment  of  the  money  into  Court  when  they 
apply  for  the  commission. 

Graham,  B.    1  am  entiiely  of  that  opinion.    The  affidavit  to  merits  cannot  be  heard. 

Per  Curiam.  We  should  overturn  the  whole  practice,  if  we  acceded  to  this  motion. 
The  affidavit  on  which  the  injunction  was  founded,  was  the  usual  and  proper  one, 
and  therefore  till  the  defendant  has  put  in  his  answer,  there  is  no  ground  for  the 
application. 

Motion  refused,  with  costs. 

The  King  v.  Slee.  Exchequer  of  Pleas.  June  3rd,  182.5. — The  Court  will  not 
make  an  order  on  the  Attorney  General  to  reply  to  a  plea  to  an  extent,  without 
a  previous  application  to  him  for  that  purpose. 

This  was  a  case  of  an  extent,  to  which  a  plea  had  been  pleaded  in  last  Michaelmas 
term,  and  was  not  yet  replied  to. 

Manning,  for  the  defendant,  moved  for  an  order  calling  on  the  Attorney  General 
to  put  in  a  replication.  But  the  Court  declined  granting  the  order  in  the  present  stage, 
directing  an  application  to  be  made  to  the  Attorney  General,  for  the  purpose  stated, 
in  the  first  instance. (*) 

(*)  In  West  on  Extents,  213,  and  in  Manning's  Treatise,  603,  it  is  laid  down, 
that  the  Crown  cannot  be  ruled  to  reply.     In  this  instance,  a  replication  was  put 
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[362]    In  the  Exchequer  Chamber.    (Before  the  Lord  Chief  Baron.) 

Fisher,  Clerk,  v.  Lord  Gr.\ves.  January  27th,  April  aith,  June  6th,  1825. — Where 
a  payment  in  lieu  of  tithe-s  of  the  ancient  demesne  lands  of  a  manor,  was  proved 
to  have  been  paid  to  and  accepted  by  the  rector  for  the  time  being,  for  upwards 
of  a  century  ;  and  from  the  recitals  in  a  lease  in  the  reign  of  Car.  I.  there  was 
strong  ground  to  presume  that  it  existed  before  that  peiiod  ;  and  there  was  no 
evidence  of  tithes  in  kind  having  ever  been  rendered  :  yet,  it  being  manifest  from 
certain  ordinances  and  other  ancient  documents  produced  and  proved  in  the  cause, 
that  the  payment  had  its  origin  subsequently  to  the  time  of  legal  memory,  the 
Court,  notwithstanding  the  antiquity  of  the  payment,  decreed  an  account  of  the 
tithes. — A  modus  alleged  in  an  answer  to  be  payable  in  lieu  of  tithes,  is  not 
supported  by  proof  of  a  payment  of  larger  amount.  Where,  in  a  suit  for  tithes, 
the  question  depends  entirely  on  the  construction  of  ancient  documents,  the  judge 
in  equity  is  more  competent  to  draw  the  proper  conclusion  than  a  jury,  and  in 
such  case  an  issue  will  not  be  directed. 

This  was  a  suit  by  a  spiritual  rector,  for  an  account  and  satisfaction  of  all  tithes, 
both  gieat  and  small ;  arising  upon  and  from  the  lands  occupied  by  the  defendant, 
within  the  rectory  of  Farringdon,  in  the  county  of  Devon,  and  the  titheable  places 
thereof. 

The  defendant,  by  his  answer,  admitted  the  title  of  the  rector,  and  his  general 
right  to  the  great  and  small  tithes,  arising  within  the  rectory  and  parish.  The  answer 
then  stated,  that  the  defendant  was  seised  in  fee  of  the  manor  of  Clist,  or  Clist  Satchfield, 
or  Bishop's  Clist,  in  the  county  of  Devon,  with  the  demesne  lands  theret )  belonging, 
part  of  which  demesne  lands  were,  as  the  defendant  believed,  within  the  said  rectory 
and  parish  of  Farringdon.  He  believed  that  there  had  been,  from  time  whereof  the 
memory  of  man  was  not  to  the  contrary,  and  then  was,  an  ancient  customary  payment 
of  21.  6s.  8d.,  payable,  and  of  right  paid  by  the  owners  and  occupiers  of  the  said 
manor  of  Clist,  otherwise  Clist  Satchfield,  or  Bishop's  Clist,  and  the  demesne  lands 
thereof,  to  the  rector  for  the  time  being  of  the  said  rectory,  or  parish  church  of 
Fari'ingdon  ;  payable  at  Midsummer  in  each  year,  and  accepted  by  him,  in  [363]  lieu 
of  all  tithes  both  great  and  small,  arising,  growing,  or  renewing  upon  or  from  the 
demesne  lands  of  the  said  manor  of  Clist,  otherwise  Clist  Satchfield,  or  Bishop's  Clist, 
situate  within  the  said  rectory  of  Farringdon.  The  defendant  then  stated,  that  he 
occupied  a  mansion-house,  formerly  called  Clist  Satchfield,  or  Bishop's  Clist  House, 
and  then  called  Bishop's  Court  House,  with  a  barton  or  farm  thereto  belonging,  situate 
within  the  said  rectory  of  Farringdon,  being  parcel,  as  he  believed,  of  the  demesne  of 
the  said  manor  of  Clist,  otherwise  Clist  Satchfield,  or  Bishop's  Court,  as  aforesaid  :  and 
the  defendant  set  forth  a  list  or  schedule  of  the  lands  belonging  thereto.  The  defen- 
dant said,  he  was  not  possessed  of  any  other  farm  or  lands  within  the  rectory  or 
parish  :  he  admitted  that  several  titheable  matters  had  been  had  and  taken  by  him  on 
and  from  his  said  farm  and  lands,  and  that  he  had  not  set  out  or  accounted  for  the 
tithes  thereof  for  thej  reasons  aforesaid  : — he  believed  that  the  former  owners  and 
occupiers  of  the  said  lands  had  never  set  out  or  accounted  for  the  tithes  of  the  tithe- 
able matters  arising  on  the  said  lands,  or  paid  any  composition  for  the  same.  The 
defendant,  then,  in  a  schedule  to  his  answer,  set  forth  the  titheable  matters  had  by 
him  on  his  said  lands. 

The  plaintifi'  did  not  merely  rely  on  his  common  law  right  as  rector ;  but  with  a 
view  of  shewing  that  the  payment  set  up  by  the  defendant  could  not  have  existed 
before  the  time  of  legal  memory,  he  produced  and  gave  in  evidence,  an  original  instru- 
ment kept  in  the  registry  of  the  Bishop  of  Exeter,  entitled  "  Annexio  ecclesiarum  de 
Clist  Formison  et  de  Farndon." 

By  this  instrument,  which  was  dated  the  28th  September,  1321,  and  was  an 
ordinance  of  Walter  Stapylton,  then  Bishop  of  Exeter,  after  reciting  (inter  alia)  that 
Walter  [Branscombe]  then  lately  Bishop  of  Exeter,  had  assigned  and  perpetually 
granted  the  church  of  Farndon  to  the  proper  [364]  use  of  two  priests  who  should 

in  on  the  application  directed,   so  that  it  was   unnecessary   to   come   again   to  the 
Court. 
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perpetually  celebrate  in  the  chapel  of  St.  Gabriel,  situate  within  the  inclosure  of  the 
Bishop's  Court  of  Clist,  certain  religious  rites  set  forth  in  this  instrument :  but  that 
this  so  provident  an  ordinance  of  assignment  and  grant,  after  the  death  of  the  bishop's 
predecessor,  was  not  observed  in  succeeding  times ;  and  did  not  produce  the  fertility 
of  the  expected  fruits,  but  remained  entirely  barren  ;  that  the  present  bishop,  after 
the  course  of  seven  years,  being  called  to,  and  having  assumed  the  government  of  the 
church  of  Exeter,  and  recollecting  the  very  laudable  deeds  of  his  predeces.sors,  as  well 
in  that  as  in  other  matters,  and  constantly  weighing  them  in  his  mind,  and  mindful 
how  holy  and  wholesome  it  is  to  pray  for  the  dead,  that  they  may  be  loosed  from  their 
sins  ;  he  (the  bishop),  thought  the  aforesaid  ordinance,  assignment,  or  grant,  so  as  to 
be  even  a  little  profitable  to  himself,  to  his  pi'edecessors,  and  successors,  ought  to  be 
altered,  and  he  (the  bishop)  had  accordingly  altei-ed  the  same,  with  the  consent  of  the 
dean  and  chapter  of  the  church  of  Exeter,  and  all  others  whom  it  concerned,  or  could 
concern,  and  with  the  observance  of  the  order  of  law,  which  was  required  in  every 
respect,  and  had  assigned  a  fitter  place  for  the  celebration  of  such  service,  to  wit,  the 
chapel  of  St.  Gabriel,  built  in  the  town  of  Bishop's  Clist,  within  the  limits  of  his  (the 
bishop's)  manor  aforesaid,  out  of  the  effects  of  the   Lord    Thomas,   his   immediate 
predecessor,  to  those  priests  that  then  were  and  to  those  who  should  be  in  their  places 
in  all  future  times,  a  perpetual  vicarage  in  the  said  church  of  Farndon,  by  having  then 
ordained  that  the  said  vicarage  should  consist  of  the  whole  glebe,  and  the  lands,  houses, 
and  closes  ;  the  tithes,  as  well  great  as  small,  of  the  aforesaid  parish  of   Farndon, 
together  with  the  tithes,  as  well  great  as  small,  offerings,  and  other  obventions  what- 
soever, accruing  from  the  old  demesnes  of  his  (the  bishop's)  manor  of  Clist,  for  which 
[365]  tithes  nevertheless  accruing  from  his  said  manor  aforesaid,  he  (the  bishop)  had 
been  willing  to  satisfy  the  vicar  of  Farndon,  for  the  time  being,  by  the  payment  of 
40s.  8d.  sterling,  and  he  (the  bishop)  might  apply  the  said  tithes  to  his  use  according 
to  a  certain  ordinance  :  and  he  had  also  ordained  that  the  two  priests  also  before 
mentioned  to  be  appointed  by  him,  and  his  successors,  and  in  future  to  be  deputed  to 
the  office  of  the  aforesaid  celebration,  according  to  the  mode  openly  expressed  in  his 
ordinance,  made  in  that  behalf,  bv  the  name  of  the  property  of  the  church  aforesaid, 
so  appropi'iated,  should  yearly  receive  from  the  vicar,  for  the  time  being,  at  certain 
appointed  times,  eleven  marks  sterling,  as  was  more  fully  contained  in  certain  letters 
made  in  that  behalf.     But  owing  to  the  change  in  the  times,  the  fruits,  rents,  and 
profits  of  the  church  of  Farndon  aforesaid,  were  so  reduced  and  scanty  that  the  vicar 
of  the  said  church  paying  such  a  sum  of  monej'  to  the  before-mentioned  priests,  could 
not  be  maintained  with  the  remainder,  and  support  the  incumbent  burthens,  lest  either 
the  portion  of  the  same  priests,  which  at  full  did  not  suffice  them,  would  suffer  diminu- 
tion, which  the  bishop  wished  not,  or  else  a  fit  person  would  not  be  found  to  accept  the 
aforesaid  vicarage  on  account  of  its  poverty,  and  its  incumbent  burthens,  on  which 
account  the  caie  of  souls  resting  upon  him  might  be  neglected,  and  the  church  itself 
defrauded  of  due  divine  service.    The  instrument  then,  after  some  formal  and  immaterial 
recitals,  proceeds  to  state  that  the  bishop  having  held  the  fullest  deliberation  and 
consultation  on  the  matter  with  the  dean  and  chapter  of  the  church  of  Exeter,  and 
with  their  counsel  and  consent  having  summoned  for  that  purpose  John  de  Gisi,  rector 
of  the  church  of  Clist  Formizon,  and  also  Richard  Cole,  perpetual  vicar  of  the  church 
of  Farndon,  within  the  diocese  aforesaid,  and  by  right  of  his  bishopric  being  within  his 
patronage,  with  a  full  observance  of  all  [366]  the  solemnities  of  law  which  were  lequired, 
with  the  express  consent  of   the  said  rector,  then  present,  after  much  and  various 
altercation,  by  his  ordinary  authority,  he  (the  bishop)  enacted  and  ordained  that  all  the 
tithes,  as  well  great  as  small,  accruing  from  his  ancient  demesne  of  his  manor  of  Clist, 
for  which  he  had  been  accustomed  to  pay  for  his  aforesaid  ordination  46s.  8d.  sterling, 
in  ready  money,  to  the  vicar  of  the  church  of  Farndon  for  the  time  being,  should  be 
wholly  paid  at  the  time  when  the  tenth  of  the  fruit  was  accustomed  to  be  separated 
from  the  nine  parts,  all  power,  as  well  to  him  as  to  his  successors,  being  entirely  inter- 
dicted to  retain  the  aforesaid  tithes,  for  the  afoiesaid  sum  of  money,  so  that  he  and 
his  successors  might  be  for  ever  free  and  exempt  from  the  aforesaid  payment  of  46s.  8d. 
The  tithes,  as  well  great  as  small,  of  his  new  demesne  of  his  manor  of  Clist,  on  the  east 
side  of  the  water  of  Clist,  which  the  rector  of  the  church  of  Clist  Formizon  was  some- 
times accustomed  to  receive,  concerning  which  a  question  had  arisen  between  the  rector 
of  the  church  of  Clist  Fonnizon,  and  the  vicar  of  the  church  of  Farndon  for  the  time 
being,  each  pretending  that  those  tithes  belonged  to  their  respective  churches,  to  cut 
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off  the  matter  of  dispute  and  contention  which  had  long  existed  concerning  those  and 
other  tithes,  and  parochial  rights,  between  the  rector  and  vicar  aforesaid,  and  to  remove 
all  scandal,  and  to  suljstitute  the  emulation  of  peace,  in  order  to  relieve,  as  well  as  the 
bishop  could,  the  said  church  of  Farndon,  of  whose  distress  he  had  most  satisfactory 
proof,  by  the  present  ordinance  the  bishop  decreed,  ought  to  belong  to  the  church  of 
Farndon  as  aforesaid,  and  granted  and  assigned  them  to  the  same,  so  that  the  rector 
of  the  church  of  Clist  Formizon  should  receive  as  before,  without  any  diminution,  all 
tithes,  obventions,  and  other  parochial  rights  which  he  had  hitherto  been  accustomed 
to  receive  from  the  bishop's  tenants,  on  the  aforesaid  eastern  [367]  part  of  the  water ; 
and  because  by  the  assignment  and  grant  of  the  aforesaid  tithes,  accruing  from 
his  new  demesne  aforesaid,  which  commonly  extended  themselves  to  the  value, 
annually,  of  60s.  sterling,  and  no  more,  so  he  wished  to  relieve  the  necessity  of  the 
said  vicar,  but,  lest  any  thing  superfluous  should  remain  he  decreed  and  ordained 
that  beyond  the  sum  of  eleven  marks  sterling,  which  the  vicar  from  the  time  being  of 
the  aforesaid  church  of  Farndon  was  already  bound  to  pay  perpetually,  he  should  pay 
to  the  two  priests  for  the  time  being  13s.  4d.,  and  to  the  rector  of  the  church  of  Clist 
Formizon,  to  whom  by  this  assignment  and  ordinance  some  prejudice  seemed  to  be 
produced,  13s.  4d.  of  the  said  money  every  year  on  the  feasts  of  St.  Michael,  and 
Easter,  by  equal  portions  :  for  the  payment  of  which  money,  as  well  to  the  aforesaid 
priests  as  to  the  rector  aforesaid,  at  such  times  to  be  faithfully  made,  the  bishop 
ordained,  the  vicar  should  be  bound  in  the  same  manner  and  form  in  which,  to  the 
payment  of  the  eleven  marks  to  the  same  priests  by  the  bishop's  ordinance  made  in 
that  behalf,  the  vicar  was  bound.  To  this  instrument  the  dean  and  chapter  of  Exeter 
subscribed  their  unanimous  consent  and  assent. 

The  plaintiff  also  produced  and  gave  in  evidence,  from  the  same  registry,  an 
ordinance  of  John  Grandison,  Bishop  of  Exeter,  dated  29th  of  Sept  1366,  "concerning 
the  chantry  of  Clist."  By  this  ordinance,  after  reciting  (inter  alia),  that  the  first 
Walter,  his  predecessor,  of  renowned  memory,  amidst  numerous  works  of  his  piety, 
laudably  ordained,  that  two  priests,  who  for  ever  were  to  celebrate  divine  service  in 
St.  Gabriel's  chapel,  situate  within  his  (the  bishop's)  manor  of  Clist,  (  which  the  said 
bishop  erected,  and  with  the  whole  manor  acquired  to  the  church  of  Exeter)  for 
his  own  .soul,  and  for  the  souls  of  his  predecessors  and  successors,  the  bishops  of 
Exeter,  and  of  all  the  faithful  depaited,  should  receive  and  have  a  mainte-[368]-nance 
from  the  fruits  and  obventions  of  the  parish  church  of  Farringdon  of  his  (the  Viishop's) 
parsonage  and  diocese.  But  that  afterwards,  the  second  Walter,  his  (the  bishop's) 
immediate  predecessor,  wisely  considered  that  in  the  village  of  Clyst  Bridge,  situate 
within  the  domain  of  his  manor  aforesaid,  there  was  a  greater  thoroughfare  of  the 
city  of  Exeter,  he  discreetly  ordained  that  the  said  priests  should  exercise  their  office 
in  all  future  times  in  St.  Gabriel's  chapel,  built  by  him  in  the  village  aforesaid,  so 
that  the  devotion  of  the  faithful  might  thereby  increase,  and  that  they  should  yearly 
receive  for  their  support  1"2  marks  sterling  of  the  fruits  and  obventions  of  the  said 
church  to  its  curate,  to  his  sustenance,  and  for  the  support  of  its  burthens  :  and  further 
reciting  that  although  the  premises  were  piously  and  laudably  fixed  for  the  time,  yet 
since  the  rents  and  profits  of  the  same  church  were  in  these  days,  and  long  ago  were 
so  notoriously  reduced  and  scanty,  as  was  legally  proved  to  the  bishop,  as  to  be  totally 
insufficient  for  the  maintenance  of  the  propei'  curate,  and  the  two  priests  aforesaid,  and 
for  the  support  of  the  burthens  incumbent  on  the  curate  ;  and  no  hope  remained 
that  they  would  be  sufficient  in  times  like  those.  He  (the  bishop)  was  therefore 
induced,  by  the  nature  of  the  thing,  and  the  miserable  necessity  of  the  case,  to  reform 
this  second  ordinance.  The  instrument  then  states  that  the  bishop  having  had  diligent 
and  frequent  discussion  in  that  behalf  with  John  Peley,  instituted  curate  of  the  parish 
church  aforesaid  ;  he  (the  bishop)  had  appointed  and  ordained  that  the  priests  afore- 
said, in  aid  of  their  support,  should  have  and  receive  each  year  of  the  fruits  and 
obventions  of  the  church  of  Farringdon  aforesaid,  40s.  to  be  paid  by  the  curate  of 
the  place  at  the  four  principal  terms  of  the  year,  in  even  proportions,  and  nothing 
more  until  the  said  fruits  and  oblations  should  notoriously  increase,  and  it  should  be 
otherwise  ordained  by  him  and  his  successors. 

[369]  The  plaintiffs  also  relied  on  the  Ecclesiastical  Survey  of  26  Hen.  VHL,  in 
which,  among  other  profits  belonging  to  the  rectory  of  Farndon,  several  very  small  sums 
for  different  species  of  tithes  were  enumerated  ;  but  no  mention  was  made  of  any  sum 
of  21.  6s  8d.,  nor  was  there  any  reference  or  allusion  to  the  manor  of  Clist.     Among 
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other  outgoings,  stated  in  the  Ecclesiastical  Survey,  to  be  issuing  and  payable  out  of 
the  rectory,  was  a  yearly  sum  of  'I\.  to  the  vicars  choral  of  the  cathedral  of  St.  Peter, 
Exeter,  a  certain  annual  pension  belonging  to  the  chapel  of  Clist  Bishop,  and  a  yearly 
sum  of  13s.  -id.  to  the  rector  of  Sowton. 

The  plaintiff  proved,  in  the  usual  manner,  the  perception  of  tithes  by  the 
defendant. 

The  defendant  proved  the  boundaries  of  the  manor  of  Clist,  and  that  the  lands,  of 
which  the  tithes  were  demanded,  were  parcel  of  the  ancient  demesne  lands  of  the 
manor:  he  also  gave  in  evidence  a  lease,  dated  the  16th  October,  8  Car.  1,  from 
Francis,  Earl  of  Bedford,  to  Peter  Beavis,  Esq.,  of  the  mansion-house,  called  Bishop's 
Clist  House,  for  a  term  of  99  years,  determinable  with  certain  lives  ;  by  which,  after 
reciting,  (inter  alia),  that  there  had  theretofore  been,  and  then  was,  yearly  paid  unto 
the  parson,  vicar,  or  incumljcnt,  for  the  time  being,  of  the  parish  church  in  which  the 
demised  premises  were  situate,  a  certain  yearly  sum  or  pension,  for  and  in  lieu  of  all 
tithes  due  for  the  premises,  and  likewise  one  other-  yearly  sum  or  pension  for  the 
premises  to  the  parson,  vicar,  or  incumbent,  for  the  time  being,  of  another  church,  called 
Sowton ;  the  Earl  covenanted  to  discharge  the  said  Peter  Beavis,  his  executors, 
administrators,  and  assigns,  from  the  payment  of  the  said  yearly  sums  or  pensions,  and 
every  of  them.  The  defendant  also  pi'oved  by  receipts,  rector's  books,  and  other 
usual  documents,  and  also  by  the  testimony  of  living  witnesses,  that  a  sum  of  21.  9s.  8d. 
had  for  a  great  number  of  3'ears  past  been  paid  to,  and  accepted  [370]  by,  the  rector 
of  Farringdon,  for  the  time  being,  in  lieu  of  the  tithes  of  the  demesne  lands.  This 
sum  of  21.  9s.  8d.  was  in  many  of  the  receipts  described  as  a  composition,  and  in  others, 
as  a  pension.  The  difference  (3s.)  between  the  amount  of  the  modus  as  pleaded,  and 
the  amount  of  the  payment  proved,  was  endeavoured  to  be  explained  by  the  testimony 
of  some  of  the  witnesses  for  the  defendant,  who  deposed,  that,  of  the  21.  9s.  8d.  the 
sum  of  21.  6s.  8d.  was  reputed  to  be  payable  to  the  rector,  and  the  remaining  3s.  to 
the  repairs  of  the  chancel  of  the  church  :  none  of  the  witnesses,  however,  proved  it  to 
be  actually  so  applied. 

Martin  H  and  Boteler,  for  the  plaintiff.  The  payment  set  up  by  the  defendant, 
evidently  had  its  origin  subsequently  to  the  time  of  legal  memory.  The  40s.  to 
which  the  twelve  marks,  under  the  first  ordinance,  paid  to  the  two  priests  of  St. 
Gabriel's  Chapel,  was  reduced  by  the  ordinance  of  Bishop  Grandison,  in  1366,  appears 
from  the  Ecclesiastical  Survey,  to  have  been  in  the  time  of  Hen.  VOL  paj^able  to  the 
vicars  choral  of  Exeter,  the  chapel  of  St.  Gabi'iel,  having  then  ceased  to  exist. 
Although  no  actual  conveyance  of  this  payment  to  the  vicars  choral  can  be  shewn, 
there  is  no  doubt  of  its  being  the  same,  and  it  is  not  disputed,  that  this  sum  of  40s., 
as  also  a  sum  of  13s.  4d.  a-year  to  the  rector  of  Sowton,  is  paid  out  of  the  rectory  of 
Fai-ringdon,  down  to  the  present  time.  It  is  impossible  that  a  modus  of  so  lar-ge  an 
amouirt  as  21.  6s.  8d.  could  have  been  payable  at  the  time  of  the  Ecclesiastical 
Sur-vey,  without  its  being  noticed,  especially  as  many  articles  of  much  smaller  amount 
are  described. 

Jervis,  Tinney,  and  Coleridge,  for  the  defendant.  The  defence  is  consistent  with 
all  the  documents  produced  on  the  par-t  of  the  plaintiff.  The  manor  of  Clist  is  not  in 
the  parish  of  Farringdon,  though  some  of  the  demesne  [371]  lands  are.  The  modus 
set  up  by  the  defendant,  is  a  payment  in  lieu  of  all  tithes  arising  fr'om  the  demesne 
lands  within  the  parish  and  r-ectory.  The  first  document  does  not  prove  the  allega- 
tion that  Bishop  Branscombe  acquired  the  manor  within  the  time  of  legal  memory. 
The  grant  appears  to  be,  not  of  the  manor  of  Clist,  but  of  one  messuage,  one  garden, 
and  one  clavem  (the  genuine  meaning  of  the  word  clavem  could  not  be  explained)  of 
land,  and  the  advowson  of  the  church  of  Far-ringdon.  The  plaintiff  founds  his  claim 
as  rector-,  but  the  evidence  proves  him  to  be  only  vicar,  and  as  such,  he  can  only  be 
entitled  to  the  tithes  by  endowment.  The  instrument  of  1321  cannot  operate  as  an 
endowment ;  for  no  legal  appropriation  could  have  been  made  without  the  king's 
consent,  even  supposing  the  bishop  to  have  been,  as  alleged,  both  patron  and  ordinary 
{G-rendon  v.  The  Bislwp  of  Lincoln,  Plowd.  493.  Kast.  Ent.  497  b.).  The  Court  cannot, 
therefore,  consider  this  instrument  as  a  valid  appropriation,  or  as  giving  the  plaintiff 
any  right  to  the  tithes  ;  and,  at  all  eveirts,  will  not  decide  against  so  ancient  a  pay- 
ment, without  first  directing  an  issue. 

Martin,  in  reply.  If  it  be  shewn  that  a  payment  set  up  in  lieu  of  tithes,  did  not 
exist  before  legal  memory,  the  payment  of  it  for  two  or  three  centuries  is  immaterial. 
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The  modus  alleged  is  21.  6s.  8d. ;  whilst  the  payment  proved,  is  21.  9s.  8d.,  and  the 
difference  is  not  accounted  for  by  any  satisfactory  evidence.  It  is  sufScient  for  the 
plaintiff  to  shew  any  period  at  which  this  payment  did  not  exist;  for  it  then  cannot 
be  a  modus.  In  early  times,  the  bishop  of  the  diocese  had  an  absolute  control  over  all 
the  tithes  in  his  bishopric,  and  the  ordinary,  after  the  Norman  Conquest,  directed  the 
disposition  and  application  of  the  tithes.  At  the  foundation  of  a  chapel,  it  was  usual 
to  appoint  cerUiin  profits,  or  some  fixed  endowment  for  its  [372]  support,  in  order 
that  it  might  be  less  burdensome  to  the  mother  church  (Burn.  Eccle.  L.  p.  302, 
7th  edit.  tit.  Chapel.  Degge,  1,  c.  12).  After  Bishop  Branscombe's  decease,  and  whilst 
Stapyltou  was  bishop,  the  instrument  termed  "  Annexio  ecclesiarum  de  Clist  Formison 
et  de  Farndon,"  was  executed.  It  has  been  urged,  that  this  instrument  cannot  be  an 
appropriation,  because  the  king  was  no  party  to  it :  the  reason  assigned  is,  that  the 
king  would  lose  hi<  right  of  lapse.  Before  the  Council  of  Lateran,  no  such  thing  as 
lapse  was  known  ;  all  livings  were  donatives.  Spiritual  investiture  was  an  encroach- 
ment of  the  clerg}',  before  which,  no  such  prerogative  existed.  It  is  true,  that  from 
the  Constitutions  of  Clarendon  (Temp.  Hen.  II.,  1164),  when  any  land  was  to  pass, 
the  king's  licence  was  necessary,  because  of  the  statutes  against  mortmain  :  but  where 
the  spiritualty  alone  was  concerned,  the  ordinary  might  take  the  appropriation,  with- 
out any  licence.  If  it  were,  however,  necessary,  the  Court  would  now  presume  it. 
The  law  presumes  that  all  appropriations,  even  to  a  layman,  were  made  with  all 
Decessary  formalities  (Cro.  Jac.  2.52).  The  existence  of  a  customary  payment  must 
have  originated  from  the  payment  of  the  21.  6s.  8d.  founded  by  Bishop  Stapylton, 
who  having  created  it,  his  successor  afterwards  annulled  it,  as  he  clearly  had  a  right 
to  do.  The  Court  ought  not  to  direct  an  issue  when  no  new  evidence  can  be  laid 
before  the  jury,  and  the  Court  is  better  able  than  a  jury,  to  judge  of  the  documentary 
evidence  already  produced. 

Alexander,  Lord  Chief  Baron.  [After  stating  the  nature  and  effect  of  the 
pleadings.]  The  defendant  has  two  propositions  to  establish,  first,  that  the  lands  of 
which  the  tithes  are  demanded,  are  parcel  of  the  demesne  lands  of  the  manor ;  and 
secondly,  that  the  payment  set  up  by  him  for  the  demesne  lands,  within  the  manor, 
has  Ijeen  paid  [373]  from  time  immemorial,  or  is  of  such  antiquity,  that  its  presumptive 
character  ought  to  be  inferred. 

The  arguments  on  the  part  of  the  plaintiffs  do  not  seem  to  dispute  the  first  point; 
and  therefore,  though  I  have  not  mnmtely  examined  the  evidence,  I  feel  myself 
authorized  by  the  reasoning  of  the  plaintitt's,  to  consider  the  evidence  respecting  the 
identity  of  the  lands  to  establish  the  proposition  for  which  it  was  produced, — that 
the  lands  in  question  are  parcel  of  the  demesne  of  the  manor. 

The  second  point  has  l)een  much  discussed,  and  does  not  appeal-  to  me  to  be  so 
clearly  with  the  defendant.  There  is  satisfactory  evidence  of  an  ancient  payment  in 
lieu  of  tithes,  but  not  of  the  payment  pleaded.  A  sum  of  21.  9s.  Sd.  appears  to  have 
been  received  with  entire  uniformity  by  the  rectors,  from  the  owners  of  the  manor,  in 
the  name  of  a  pension,  and  in  satisfaction  of  the  tithes  of  the  demesnes  within  the 
parish.  A  foundation  is  laid  for  this  evidence  so  early  as  the  reign  of  Chas.  I.,  by  a 
lease  from  the  Earl  of  Bedford,  then  proprietor  of  this  manor,  reciting  that  a  money 
payment  or  pension  was  paid  to  the  parson  of  Farringdon  for  the  premises  demised, 
which  were  part  of  the  lands  now  in  (question.  The  sum  paid  is  not  specified,  nor  was 
specification  necessary  for  the  object  of ;  that  instrument.  This  deficiency  is,  however, 
amply  supplied  by  othei-  documents.  A  long  succession  of  receipts,  and  vicars'  books, 
and  parol  testimony,  establish,  that  for  a  great  length  of  time  21.  9s.  Sd.  have  Ijeen  paid 
by  the  owner  of  the  manor,  and  received  by  the  rector  for  the  tithes  in  question. 
There  is  no  evidence  of  _auy  tithes  in  kind  having  at  any  time  been  rendered.  It  will 
be  remembered,  however,  that  the  modus  pleaded,  is  a  modus  of  21.  6s.  Sd.  This 
discrepancy  has  been  the  subject  of  observation  on  the  part  of  the  plaintifl'.  In 
answer  to  such  obser\-ation  it  has  been  urged,  that  some  of  the  depositions  state,  the 
3s.  additional,  the  difference  between  2l.  6s.  Sd.  [374]  and  21.  9s.  8d.  to  be  paid  in 
respect  of  the  repairs  of  the  church  or  chancel.  This  position  is  countenanced  by 
some  testimony  of  reputation  to  that  efi'ect.  It  is,  however,  little  more  than  an 
obscure  rumour ;  many  of  the  witnesses  do  not  speak  of  it  at  all,  and  it  does  not 
appear  to  be  confirmed  by  any  written  document.  It  was  not,  so  far  as  I  observ^ed, 
pointed  out  in  any  of  the  receipts  or  books,  and  no  historical  account,  founded  on 
documents  or  otherwise,  has  been  given  of  any  such  commutation  for  the  charge  of 
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repairing  the  church  or  chancel.  It  is  not,  however,  upon  this  point,  that  I  think  the 
present  case  ought  to  1)0  dispose)  of.  If  it  tuiiied  upon  this  only,  I  should  not  over- 
throw a  payment  of  such  antiquity,  so  uniformly  paid  and  accepted,  without  further 
inquiry.  There  are,  in  my  judgment,  more  formidable  objections  to  this  defence; 
objections  more  difficult  to  be  surmounted  than  any  difference  between  the  modus 
laid,  and  the  usage  proved. 

It  must  be,  I  am  satisfied,  the  inclination  of  every  judge,  and  is  certainly  of 
myself,  where  he  finds  an  established  usage,  an  usage  acted  upon  for  ages,  not  to 
disturb  it,  if  it  can  be  supported  consistently  with  the  rules  of  law.  But  I  am  not 
able  to  invent  any  hypothesis  on  which  the  transactions  of  the  13th  and  14th 
centuries,  proved  in  this  cause,  can  be  made  consistent  with  the  supposition,  that  this 
payment  was  in  those  ages  a  prescriptive  payment,  in  lieu  of  tithes  for  the  demesnes 
of  the  manor. 

It  is  a  rule  too  trite  to  require  being  mentioned,  that  satisfactory  evidence,  subsequent 
to  the  time  of  memory,  that  the  payment  in  question  did  not  then  exist  of  right,  will 
rebut  the  inference  to  be  drawn  from  a  later  usage,  however  reasonable,  however 
uniform,  and  however  clearly  and  satisfactorily  proved.  Upon  this  principle,  the 
Court  of  E.xchequer  acted  in  The  Hornchurch  ca^e.  [Morgan  v.  Tyler,  cited  in  Short  v.  Lee), 
and  the  [375]  late  Master  of  the  Rolls  in  the  case  of  Short  v.  Lee,  in  18"Jl  (2  Jac. 
&  W.  464). 

When  documents  of  a  remote  age  are  produced  in  order  to  shake  a  possession  of 
centuries,  it  is  allowable  to  weigh  their  admissibility  with  great  strictness,  to  examine 
their  language  with  critical  scrutiny,  and  carefully  to  try,  whether  upon  any  reason- 
able construction  they  are  consistent  with  the  long  established  usage.  I  have  done 
so  upon  this  occasion,  and  I  am  unable  to  escape  from  the  conclusion  which  these 
documents  force  upon  me,  either  that  the  usage  in  question  originated  with  those 
documents,  or  at  a  later  period,  either  of  which  suppositions  is  fatal  to  the  defence. 
The  admissibility  of  these  documents  has  not  been  seriously  disputed.  I  will  there- 
fore consider  them.  It  appeal's  that  shortly  previous  to  1270,  Walter  Branscombe, 
the  then  bishop  of  Exeter,  being  the  ordinary,  acquired  for  himself  and  his  successors, 
the  advowson  of  this  church  of  Farringdon.  In  that  year,  1270,  being  patron  and 
ordinary,  and  the  church  being  vacant,  he  by  charter  appropriated  this  benefice  for 
the  support  of  two  chaplains,  in  a  chapel  which  he  had  then  lately  erected  within  the 
walls  of  his  episcopal  palace  of  Clist.  The  transactions  which  followed  immediately 
this  appropriation,  are  to  be  collected  from  the  recitals  of  the  document  of  1.321,  of 
Bishop  Stapylton. 

His  Lordship  then  stated  the  recitals  of  the  document  of  1321,  and  proceeded  thus  : 

From  these  recitals  three  things  appear.  First,  that  the  bishop  was,  at  that  time, 
lord  of  the  manor  of  Clist.  Secondly,  that  he  had  restored  to  the  incumbent  the 
tithes  of  the  parish.  Thirdly,  that  he  had  reserved  to  himself  the  power  of  retaining 
the  tithes  of  the  ancient  demesne,  paying  in  lieu  thereof  to  the  incumbent  21.  6s.  8d. 
How  does  this  accord  with  the  notion,  that  the  payment  was  at  [376]  that  time  an 
ancient  and  immemorial  payment,  or  established  as  of  right  between  him  and  the 
incumbent,  or  the  priest  of  the  chapel  1  He  himself  tells  you,  that  it  had  been 
established  by  his  own  ordinance.  One  is  tempted  to  think,  that  prior  to  this  time, 
the  demesnes  were  not  within  the  parish,  or  were  by  some  means  exempted  from 
tithes,  for  he  himself  recites,  that  he  had  ordained  that  the  vicarage  should  consist 
of  all  the  tithes  of  Farndon,  together  with  all  the  tithes  of  the  ancient  demesne  of  his 
manor  ;  as  if  the  latter  were  not  included  in  the  former.  It  appears  from  a  subsequent 
part  of  this  instrument,  that  this  payment  of  21.  6s.  Sd.  for  the  tithes  of  the  ancient 
demesnes  rested  on  his  own  ordinance,  as  I  shall  shew  presently. 

His  Lordship  then,  after  stating  at  length  the  operative  parts  of  the  instrument 
of  1321,  proceeded — This  instrument  must  be  a  forgery,  or  have  been  wholly 
ineffectual ;  or  else  the  vicar,  the  moment  the  seal  was  put  to  it,  became  entitled  to 
all  the  tithes  in  kind  of  the  ancient  demesne  of  the  manor.  It  shews  the  legal 
extinction  in  law  and  right  of  the  payment.  What  ground  is  there  to  dispute  the 
legal  validity  of  this  ordinance"?  Suppose  this  payment  had  not,  as  it  seems  to  have 
done,  originated  in  a  provision  of  the  same  bishop,  prior  in  time  only  by  a  few  years, 
but  had  been  founded  on  a  more  solid  basis,  and  had  been  at  that  time  a  presciiptive 
payment,  would  not  this  transaction  have  determined  iti  What  obstacle  could  prevent 
the  bishop,  the  owner  of  the  lands,  the  lord  of  the  manor,  the  patron  of  the  living, 
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the  ordinary  of  the  diocese,  with  the  consent  of  his  chapter,  with  the  concurrence  of 
every  other  person  having  an  interest  in  the  transaction,  to  extinguish  this  supposed 
modus,  and  to  confer  upon  the  incumbent  the  tithes  in  kind  1  Was  not,  at  that 
period,  his  own  act  as  lord  of  the  manor  and  owner  of  the  lands,  sufficient  to  relinquish 
his  right,  if  right  there  was  any  ?  If  it  could  be  doubted  that  the  manor  of  Clist  was 
[377]  then  parcel  of  the  possessions  of  the  bishoprick,  the  instrument  itself  would  be 
sufficient  evidence  of  that  fact.  It  is  also  called  by  the  defendant  in  his  answer 
Bishop's  Clist. 

The  instrument  of  1270,  establishing  the  chapelry  within  the  walls  of  the  court, 
also  confirms  that  fact.  And  the  same  fact  is  confirmed  by  a  subsequent  instrument 
of  great  antiquit\-,  which  I  have  not  yet  mentioned,  an  instrument  of  a  subsequent 
bishop,  of  the  name  of  Grandison. 

If  the  intervention  of  the  crown,  or  a  royal  license  were  necessary,  as  it  is  con- 
tended to  be,  for  an  appropriation,  it  would  not  follow  that  it  was  necessary  in  this 
case  ;  and  if  it  were,  it  would  be  proper  to  infer  it,  especially,  as  the  instrument  recites 
that  all  due  legal  solemnities  had  been  observed. 

The  next  document  to  which  I  shall  advert  is,  the  ordinance  of  Bishop  Grandison, 
to  which  I  have  alluded.  It  is  dated  in  1360.  It  is  material,  because  it  recognizes 
all  the  former  provisions  to  which  I  have  adverted ;  but  still  more  material  from  its 
connexion  with  the  subsequent  history  of  the  benefice,  and  with  its  situation  in  one 
respect  even  at  this  day.  It  connects  those  transactions  with  the  present  time  After 
noticing  all  the  former  arrangements,  particularly  the  establishment  of  the  two  priests 
in  the  chapel  of  St.  Gabriel,  and  the  appropriation  of  all  the  profits  of  the  benefice  to 
them,  and  noticing  also  the  provision  of  1321,  by  which  the  incumbent  of  Farndon 
was  burthened  with  the  payment  of  twelve  marks,  and  then  describing  the  inadequacy 
of  the  profits  of  the  benefice,  it  relieves  the  incumbent  from  the  payment  of  nine  out 
of  the  twelve  marks,  and  directs  that  he  shall  pay  in  future  40s.,  and  40s.  only,  to 
the  priests  in  the  episcopal  chapel.  It  is  stated  that  this  payment  continues  to  the 
present  day  ;  and  is  represented  to  be  payable  to  the  vicars  choral  of  the  cathedral 
of  Exeter.  It  was  so,  at  least  in  the  time  of  Henry  the  VIII. ,  and  appears  in  the 
Ecclesiastical  Survey  [378]  of  the  26th}-ear  of  that  prince's  reign.  Whether  it  would 
be  just  or  accurate  reasoning,  as  has  been  attempted  in  the  argument,  to  deduce  from 
the  silence  of  that  document  respecting  the  modus  now  in  question,  the  inference  that 
it  did  not  then  exist,  I  will  give  no  opinion,  because  I  do  not  think  it  necessary;  but 
no  man  can  den}-  that  it  shews  the  payment  by  the  incumbent  of  Farndon  to  the 
vicars  choral  of  Exeter,  of  the  identical  40s.,  according  to  the  provision  of  Archbishop 
Grandison,  in  1360.  The  entry  is  to  this  efl'eet,  among  the  deductions  from  the 
emoluments  of  the  rector  of  Faringdon,  40s.  payable  to  the  vicars  choral  of  the 
cathedral  churcli  of  St.  Peter,  of  Exeter,  for  an  annual  pension  belonging  to  the  chapel 
of  Clyst  Bistjop,  "ad  capellam  de  Clyst  episcopi." 

This  identifies  the  40s.  said  to  be  now  actually  paid  by  the  incumbent  of  Farringdon, 
to  the  vicars  choral,  with  the  40s.  allotted  to  the  bishop's  chapel  by  the  document  of 
1360,  and  part  of  the  largest  sum  charged  upon  the  church  of  Farringdon  by  the 
ordinance  of  1321  ;  and  the  fact  that  there  was  then,  and  is  now,  an  existing  payment 
derived  out  of  those  instruments,  and  created  by  them,  establishes  their  authenticity, 
supports  and  confirms  the  opinion  of  their  origin,  if  any  doubt  could  be  entertained 
respecting  them,  and  affords  strong  testimony  in  favour  of  the  history  of  this  benefice, 
and  of  this  supposed  modus.  There  is  another  payment,  mentioned  in  the  Ecclesiastical 
Survej',  to  be  made  by  the  vicar  of  Farringdon,  which  it  is  said  is  still  made,  and 
owes  its  origin  and  its  destination  to  the  same  charter  ;is  the  40s.  which  I  have 
mentioned,  and  from  which  every  one  of  the  inferences  to  be  drawn  from  the  payment 
of  the  40s.  to  the  vicars  choral  follows  with  equal  force.  It  is  a  sum  of  13s.  4d., 
provided  by  the  charter  of  1321,  to  be  paid  by  the  vicar  of  Farndon  to  the  rector  of 
Clist  Formizon,  and  stated  by  the  Ecclesiastical  Survey  to  be  payable  to  the  rector 
of  Sowdon.  If  it  be  [379]  true  that  Sowdon  and  Clist  Formizon  are  the  same  parish, 
the  like  observations  may  be  made  upon  it. 

There  is  one  other  document  produced  of  the  date  of  1372.  It  is  an  exchange, 
with  the  concurrence  of  the  proper'  authorities,  between  the  incumbent  of  Farringdon 
and  the  incumbent  of  another  parish.  It  is  not  otherwise  material  than  as  it  recognizes 
the  two  payments  of  40s.  and  13s.  4d  ,  to  be  made  by  the  vicar,  or  rector,  as  he  is 
then  called,  of  Farringdon. 
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These  documents,  spreading  over  a  period  of  a  century,  from  1270  to  1372, 
explaining  and  confirming  each  other,  and  all  of  them  receiving  some  confirmation 
from  the  Ecclesiastical  Survey,  force  upon  the  mind  of  any  man  who  will  examine 
them  carefully,  the  strongest  conviction,  that,  in  the  13th  and  1 4th  centuries  the  modus 
now  in  question  was  neither  paid  nor  of  riglit  payable  ;  and  the  present  defence, 
therefore,  wholly  fails. 

From  what  circumstances  the  present  payment  grew  up  and  has  contirmed  for  so 
long  a  period  as  appears  by  the  evidence  in  this  case,  whilst  these  documents  slept  in 
the  repositories  from  whence  they  have  been  lately  brought,  it  is  in  vain  to  conjecture. 
It  seems,  however,  most  probable,  that  it  was  a  renovation  of  the  payment  established 
sometime  previous  to  1321,  and  abrogated  by  the  charter  of  that  date.  However 
this  may  be,  it  can  be  of  no  legal  validity,  its  origin  appearing  to  be  subsequent  to 
the  time  of  legal  memory.  It  is  not  without  reluctance  that  1  act  against  an  usage 
of  so  long  duration  as  has  prevailed  in  this  case,  but  the  rules  of  law  on  this  subject 
require  it. 

The  only  matei'ial  question  remaining  is,  whether  I  shall  take  upon  myself  to 
decide  this  case,  without  sending  the  parties  to  an  issue.  If  I  thought  any  informa- 
tion could  be  derived  by  directing  an  issue,  I  should  certainly  do  so ;  but  as  this  case 
depends  chiefly,  if  not  entirely,  on  the  construction  of  ancient  documents,  of  which  I 
think  I  can  draw  the  conclusion  as  well  as  a  jury,  I  should  only  be  [380]  putting  the 
parties  to  further  and  unnecessary  expense.  I  shall,  theiefore,  make  a  decree, 
according  to  the  prayer  of  the  bill ;  but,  from  the  circumstances  of  the  case,  without 
costs.     The  account  to  be  confined  to  six  years  from  the  tiling  of  the  bill. 

Drake,  Clerk,  v.  Smyth  and  Others.  June  9th,  1825.— An  issue  being  directed 
to  try  a  modus,  the  plaintifl',  the  vicar,  declined  to  try  it,  and  suttered  the  modus 
to  be  taken  pro  confesso  :  he  was  decreed  to  pay  the  costs. — Costs  do  not  invari- 
ably follow  the  result  of  an  issue,  and  therefore,  where  a  modus  was  established 
by  a  jury,  but,  from  the  circumstances  of  the  case,  the  Court  considered  that  the 
plaintift'  had  strong  probable  ground  of  suit,  no  costs  wei'e  given  on  either  side. — 
An  account  of  tithe-hay  being  decreed,  the  defendants  appealed  from  so  much  of 
the  decree  as  directed  the  account  with  respect  to  lands  in  the  township  of  S., 
and  the  decree  was,  to  that  extent,  ultimately  reversed  ;  pending  the  appeal,  the 
plaintiff  took  the  account  as  to  all  the  lands,  including  those  in  the  township  of 
8.  ;  the  Court,  on  application,  declining  to  restrain  him  from  so  doing.  On  an 
application  for  costs,  the  Court  held,  that  it  was  convenient  that  the  whole  account 
should  be  taken  at  the  same  time,  and  refused  to  make  the  plaintiti  pay  the 
costs  of  the  account  as  to  the  township  of  S.  ;  but  at  the  same  time  did  not  allow 
him  any  costs  in  respect  of  so  much  of  the  account. 

The  plaintiff,  the  vicar,  having  failed  in  his  application  for  a  new  trial  of  the  issue 
directed  (see  ante,  p.  213,  245),  the  cause  now  came  on  for  further  dii'cctions  on  the 
postea :  with  respect  to  the  costs,  which  were  represented  to  be  of  very  considerable 
amount. 

Barber,  for  the  defendants.  It  is  a  settled  rule  of  the  Coui't,  that  costs  follow  the 
fate  of  the  issue,  and  the  modus  having  been  found,  the  defendants  are  entitled  to 
their  costs.  Notwithstanding  the  appeal,  the  plaintiff'  thought  tit  to  proceed  with  the 
account  of  the  tithes  in  the  Master's  Office,  and  incurred  great  expense  :  we  applied  to 
the  Court  to  stay  proceedings  pending  the  appeal,  but  our  application  was  refused. 
Very  great  expense  was  incurred  in  taknig  the  account  of  tithes  of  hay  in  Warmfield, 
which  was  useless,  as  the  plaintiff  submitted  to  the  modus  of  8d  ,  by  declining  to  try 
the  issue.     He  ought,  at  least,  to  pay  those  costs. 

Martit),  H.  and  Simpkinson,  for  the  plaintiff,  the  vicar.  There  is  no  such  rule  in 
this  Court  as  that  contended  for.  The  moduses  in  this  case  were  most  extraordinary, 
and  the  [381]  late  Lord  Chief  Baron  therefore  decreed  an  account  of  the  tithes.  On 
appeal,  that  decree  was  affirmed,  except  as  to  the  hay,  with  respect  to  which,  after 
much  difference  of  opinion  in  the  House  of  Lords,  issues  were  directed.  It  is  evident, 
from  the  endorsement  on  the  postea,  that  the  learned  judge  w'as  not  satisfied  with  the 
verdict ;  which  distinguishes  this  from  the  generality  of  the  cases.  On  the  application 
for  a  new  trial,  one  of  the  judges  of  this  Court  was  of  opinion  with  the  plaintiff',  that 
the  moduses  ought  to  be  considered  to  apply  to  the  crofts  only,  and  not  to  all  the 
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lands  in  question.  [Lord  Chief  Baron.  I  wish  to  know  whether  I  am  to  understand 
the  costs  to  mean  costs  in  the  cause,  or  costs  to  be  given.  I  think  there  is  some  dis- 
tinction in  the  cases  where  there  are  proceedings  in  the  cause.  But  if  there  be  an 
application  for  an  interlocutory  order,  which  is  refused,  I  think  there  ought  to  be  no 
costs  on  either  side.  The  decree  directs  the  account  of  the  several  titheable  matters  ; 
with  respect  to  which  an  issue  is  directed  to  be  taken,  with  costs.  I  am  therefore 
precluded  from  saying  any  thing  about  these  costs.  I  shall  direct  the  Master  to  tax 
them  according  to  the  decree.] 

Barber,  in  "reply  contended,  that,  as  the  greater  part  of  the  costs  had  been  incurred 
through  the  plaintifi"s  proceeding  in  the  accounts,  pending  the  appeal,  he  was  liable 
to  pay  such  costs. 

Lord  Chief  Baron  It  seems  to  me  that  the  directions  in  this  case  are  almost 
of  course.  I  intend  the  plaintiff  to  have  the  costs  of  every  proceeding  where  it  is  not 
expressed  to  the  contrarj'  in  this  order. 

First,  As  to  the  interlocutory  orders.  My  memory  fails  me  if  there  are  not  some 
settled  rules  of  practice,  by  which  the  Master,  without  any  special  direction,  would 
tax  the  costs  of  such  of  these  interlocutory  applications  as  [382]  to  which  the  Court 
had  given  no  directions  on  the  subject ;  with  respect  to  these,  therefore,  I  think,  that 
as  to  such  of  them  which  the  Master  would  so  tax  of  course,  the  Court  ought  not  to 
make  any  order. 

As  to  the  modus  of  8d.,  I  cannot  doubt,  on  any  principle,  that  the  defendant  is 
entitled  to  his  costs  with  respect  to  this  modus ;  for  the  plaintiff  was  bound  to  try  the 
issue,  and  suffering  that  to  be  taken  pro  confesso,  he  submitted  to  pay  the  costs. 

As  to  the  costs  with  respect  to  the  modus  of  5s.  for  hay  in  Sharlston,  I  have  a 
very  distinct  recollection  of  this  case  on  a  former  occasion,  when  I  made  many  anxious 
inquiries,  and  I  have  a  strong  recollection  that  myself  and  two  other  of  the  judges 
thought,  that,  if  we  had  been  on  the  jury,  we  should  have  given  the  same  verdict, 
though  we  could  not  conceal  from  our  own  minds,  that  there  was  strong  probable  gi'ound 
of  suit.  If  there  be,  as  is  stated,  any  inflexible  rule  that  costs  follow  the  result  of  the 
issue,  I  must  give  them ;  but  I  know  of  no  such  rule.  At  the  same  time,  I  think  I 
ought  not  to  allow  the  plaintiff  any  costs.  As  to  these,  therefore,  I  shall  give  no 
costs  on  either  side. 

As  to  the  account  of  the  tithes  of  hay,  I  think,  that  with  respect  to  the  costs  of 
taking  the  account,  the  plaintiff  is  entitled  to  all  the  costs  of  that  part  in  which  he 
has  succeeded ;  and  the  only  question  therefore  arises  as  to  the  account  of  the  hay  in 
Sharlston  ;  and  I  do  not  suppose,  looking  at  the  large  amount,  that  much  additional 
expense  was  incurred  by  this,  and  it  was  certainly  the  most  convenient  course,  that 
the  account  should  be  taken  at  the  same  time.  I  therefore  think,  that  as  to  the  issue, 
and  as  to  the  account  of  hay  in  Sharlston,  no  costs  ought  to  be  paid  ;  that  as  to  the 
costs  attending  the  modus  of  8d.  for  hay  in  Warmfield,  the  plaintiff  ought  to  pay  costs. 
And  as  to  the  interlocutory  orders,  the  costs  ought  to  be  taxed,  according  to  the  rule 
which  I  have  laid  down. 

[383]  Rees,  on  the  several  demises  of  Howell,  and  Dalton,  Spinster,  v. 
BowEN.  Exchequer  of  Pleas.  June  8th,  1825.— In  ejectment,  examined  office 
copies  of  a  bill  in  Chancery  filed  by  the  defendant  for  an  injunction,  and  of  an 
affidavit  purporting  to  have  been  made,  in  the  equity  suit  by  a  person  of  the 
same  name  and  description,  to  support  a  motion  for  an  injunction,  and  alleging 
title  to  the  premises  in  one  of  the  lessors  of  the  plaintiffs  were  produced  to  prove 
that  title  :  held,  that  the  copy  of  the  affidavit  was  not  admissible  without  proof 
of  identity,  or  that  it  had  been  used. — And  it  seems,  that  if  the  copy  were  admis- 
sible, it  would  not  be  sufficient  evidence  of  title. 

This  was  an  action  of  ejectment  brought  by  Charles  Howell,  for  the  recovery  of 
certain  estates  in  Carmarthenshire.  The  declaration  contained  two  counts,  one  on 
the  demise  of  Howell,  the  real  plaintiff,  as  heir  at  law  of  one  Arthur  Bevan  ;  the  other 
on  the  demise  of  Mary  Dalton,  as  the  administratrix  of  the  surviving  trustee  of  an 
outstanding  term  of  years.  On  the  trial  of  the  cause  before  Garrow,  B.,  at  the  last 
Hereford  assizes,  the  plaintiff,  having  failed  on  the  first  count,  proceeded  on  the 
second.  And  for  the  purpose  of  shewing  that  Mary  Dalton  had  an  interest  in  the 
premises,  an  examined  office  copy  of  a  bill  filed  by  the  defendant  in  Chancery  in 
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February  last,  against  the  lessors  of  the  plaintiff,  to  restrain  from  proceeding  in  this 
action,  and  from  setting  up  the  term  for  the  purpose  of  ejecting  him, — and  a  similar 
copy  of  an  affidavit  intituled  in  the  equity  suit,  purporting  to  have  been  sworn  by 
George  Boweii,  of  Lleyngwair,  in  the  count}-  of  Pembroke,  Esq.,  (the  actual  name  and 
description  of  the  present  defendant),  the  plaintiff  in  the  suit,  and  alleged  to  have 
been  put  in  to  giound  a  motion  for  a  special  injunction,  were  produced.  The  latter 
document  stated  (inter  alia),  that  Arthur  Bevan  being  seised  in  fee  of  divers  freehold 
estates  in  CarmartBenshire,  and  elsewhere,  by  his  will,  dated  August  19th,  1726,  and 
a  codicil  subsecjuently  executed,  demised  the  same,  if  he  should  die  without  issue  by 
his  wife  Bridget  Bevan,  to  trustees  and  their  heirs,  for  his  wife  during  her  life,  in  case 
she  survived  him,  and  after  her  decease  to  the  use  of  such  of  his  relations  as  she  should 
appoint ;  and  died  without  having  altered  or  revoked  his  will,  and  without  issue  by 
his  said  wife,  and  leaving  her  sui'viving;  that  by  a  certain  indenture  of  appointment, 
dated  the  2-3rd  December,  1778,  between  Bridget  Bevan,  of  the  fiist  part;  James 
Dalton,  of  the  second  part  ;  and  Edward  [384]  Dalton,  of  the  third  part ;  the  said 
Bridget  Bevan  appointed  from  her  decease  all  the  devised  lands  situate  in  the  county 
of  Carmarthen,  &c.,  to  the  use  of  the  two  Daltons,  their  executors,  administrators,  &c., 
for  a  term  of  100  years,  to  commence  fi-om  her  decease,  upon  certain  ti-usts,  and  after 
the  expiration,  or  other  sooner  determination  of  the  said  term,  and  subject  thereto, 
and  to  the  trusts  thereof  in  the  meantime,  to  the  use  of  Zacharias  Bevan  and  his 
assigns,  for  life,  with  remainder  to  the  first  and  other  sons  of  his  body,  and  then  to 
his  daughters,  successively  in  tail ;  remainder  to  the  use  of  John  Laugharne  and  his 
assigns,  for  life  with  remainder  to  the  first  and  other  sons  of  his  body,  successively  in 
tail ;  remainder  to  the  use  of  Evan  Price  and  his  assigns,  for  life,  with  remainder  to 
the  first  and  other  sons  of  his  body  successively  in  tail ;  remainder  to  the  use  of 
Hester  Bowen,  the  wife  of  George  Bowen,  and  her  assigns  for  life,  remainder  to  the 
use  of  James  Bowen,  one  of  the  sons  of  the  said  George  and  H.  Bowen,  and  his  assigns 
for  life,  remainder  to  the  first  and  other  sons  of  the  body  of  the  said  James  Bowen 
successively  in  tail,  with  the  usual  limitations  in  each  case  to  trustees  to  preserve 
contingent  remainders,  with  divers  remainders  over.  The  affidavit  further  stated, 
that  Bridget  Bevan  died  in  the  year  1780,  without  having  revoked  the  appointment, 
and  that  upon  her  decease  the  two  Daltons  became  possessed  of  the  term  upon  the 
trusts  aforesaid ;  that  the  first  three  tenants  for  life  under  the  appointment  succes- 
sively entered  on,  and  held  the  appointed  hereditaments,  subject  to  the  trusts  of  the 
term,  and  died  ;  the  first  without  any  son  or  daughtei',  or  issue  of  any  son  or  daughter, 
the  two  others  without  any  son,  or  issue  of  any  son  ;  that  Hester  Bowen  and  James 
Bowen,  the  two  next  tenants  for  life  successively,  having  died  before  Evan  Price, 
deponent,  as  the  first  son  of  the  said  James  Bowen,  on  the  death  of  Evan  Price 
in  1823,  became  seised  as  tenant  in  tail  of  the  appointed  hereditaments,  and  took 
possession  of  the  greatest  part  thereof,  and  the  several  tenants  of  the  several  parts 
[385]  attorned,  and  became  tenants  thereof  to  him  for  the  same,  "  and  deponent  has 
ever  since  been,  and  now  is  in  such  possession,  subject  nevertheless  to  the  said  term 
for  years,  some  of  the  trusts  whereof  are  still  subsisting,  and  which  term  hath 
become,  and  is  now  vested  in  the  defendant,  Mary  Dalton,  as  the  administrati'ix  of 
the  before-named  Edward  Dalton,  who  survived  his  co-trustee."  The  affidavit 
further  stated  that  Charles  Howell  had  set  up  a  claim  to  the  inheritance  of  the  said 
hereditaments  and  premises,  in  derogation  of  the  title  of  the  deponent  thereto  under 
the  appointment,  on  a  pretext  of  being  heir  at  law  of  the  testator,  and  had  commenced 
an  action  of  ejectment  in  the  Exchequer,  on  his  own  demise,  for  recovering  possession 
of  the  same,  upon  a  pretence  that  the  appointment  to  the  deponent  in  tail  was  defective, 
and  bad  for  remoteness ;  that  Charles  Howell,  since  bringing  the  action,  had  pre- 
vailed on  Marj'  Dalton  to  join  with  him  therein,  and  had  amended  his  declaration 
pursuant  to  an  order  for  that  purpose,  by  inserting  a  demise  on  the  part  of  her,  as 
such  termor  ;  that  the  only  trusts  remaining  of  the  term  were  the  payments  of  three 
small  annuities  to  relations  of  the  testator,  two  of  which  had  been  paid  up  to  very 
recent  periods,  and  the  third  had  not  been  applied  for  since  the  death  of  Evan  Price, 
and  that  the  ainiual  value  of  the  hereditaments  on  which  the  annuities  were  charged, 
was  6811.  19s.,  or  thereabouts  ;  that  deponent  was  ready  and  willing  to  give  security 
for  the  payment  of  the  annuities  and  the  costs  for  the  time  to  come;  that  he  verily 
believed  Mary  Dalton  had  been  joined  in  the  ejectment  for  the  sole  purpose  of  setting 
up  the  term  in  order  to  defeat  deponent  inasmuch  as,  at  all  events,  she  would  be 
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entitled  to  a  verdict  in  respect  of  the  term,  and  that  if  she  was  to  recover  the  heredita- 
ments she  would  allow  Howell  to  take  possession  thereof.     The  defendant's  counsel 
objected  ;  first,  that  the  copy  of  the  affidavit  was  not  admissible  in  evidence  without 
verifving  the  signature  to  the  original,  and  proving  that  George  Bowen,  by  whom  it 
[386]  purported  to  have  been  made,  was  the  same  George  Bowen  who  was  the  defendant 
in  the  action,  whereas  there  was  no  evidence  of  identity.     The  case  of  Hennell  v.  Lyon 
(1   B.  &  Aid.  182),  was  cited,  and  relied  upon  on  the  other  side,  as  shewing  that  the 
affidavit  was  admissible,  and  in  deference  to  that  authority,  but   against    his    own 
opinion,  the  learned  judge  thought  it  the  safer  course  to  receive  it,  subject  to  the 
opinion  of  the  Court  above,  and  it  was  accordingly  read.     It  was   then   objected, 
secondly,  that  it  was  not  sufficient  evidence  of  the  various  matters  alleged  by  it,  so  as 
to  be  the  foundation  of  a  verdict  on  the  second  count.     However,  a  verdict  was 
obtained  for  the  second  lessor  of  the  plaintiff  on  that  count,  and  leave  was  given  to 
the  defendant  to  move  to  set  aside  the  verdict,  and  enter  a  non-suit  on  both  grounds. 
Campbell  had  obtained  a  rule  for  that  purpose  in  Easter  term,  against  which 
Taunton,  Richards,  R.  V.,  and  Chilton,  shewed  cause.     The  copy  of  the  affidavit 
was  admissible  without  any  further  evidence  of  identity  than  that  afforded  by  itself, 
and  the  bill.     The  bill  unquestionably  identified  the  plaintiff  in  equity  with  the  defen- 
dant at  law,  and  the  description  given  of  George  Bowen  by  the  affidavit,  corresponds 
exactly  with  that  given  of  George  Bowen  by  the  bill.     The  presumption  of  identity 
is  therefore  irresistible.     To  overcome  it  the  Court  must  suppose,  not  only  that  there 
are  two  persons  of  the  same  name,  but  sustaining  the  same  character,  and  engaged  in 
the  same  transactions.     In  a  criminal  case  it  would  be  otherwise.     In  an  indictment 
for  perjury,  it  would  be  necessary  to  bring  down  the  affidavit  itself,  and  verify  the 
hand-writing  of  the  defendant.     But  in  a  civil  case,  it  is  sufficient  to  bring  down  an 
examined  copy,  and  shew  by  prima  facie  evidence  that  it  was  made  by  the  party  against 
whom  it  is  tendered  ;  and  then  it  is  for  him  to  [387]  shew  that  it  was  made  by  a 
different  party.     It  has  been  frequently,  and  very  recently  decided,  that  an  examined 
copy  of  an  answer  to  a  bill  is  receivable  in  evidence.     Hennell  v.  Lyon,  Lady  Darbnouth 
V.  Roberts  (16  East,  33i),  Ewer  v.  Amh-ose  and  Baker  (4  B.  &  C.  25.     6  D.  &  R.  127). 
There  is  no  difference  in  principle  between  an  answer,  and  an  affidavit  on  the  files. 
They  are  both  equally  on  oath.     [Garrow,  B.     It  seems  to  me  that  in  principle  and 
convenience  there  may  be  a  distinction   between  an  answer  and  an   affidavit.     An 
answer  cannot  be  put  on  the  file  by  any  other  person  but  the  defendant  himself,  but 
an  instrument  may  be  prepared  to  defeat  the  ends  of  justice  ;   and  may  not  that 
practice  be  resorted  to  in  the  case  of  an  affidavit?     If  fabrication  be  possible,  should 
the  defendant,  at  the  trial,  be  called  upon  at  once  to  rebut  the  contents  of  an  affidavit 
alleged  to  have  been  sworn  by  him,  when,  if  he  were  allowed  time  he  might,  perhaps, 
shew  with  ease  that  the  signature  to  the  original  was  not  in  his  hand-writing.]     When 
an  affidavit  comes  into  the  affidavit  office,  it  becomes  public  property.     It  may  be 
wanted  in  several  places  at  the  same  time,  and  can  be  removed  but  at  the  hazard  of 
its  loss;  therefore  it  ought  not  to  be  removed  any  more  than  an  answer  or  other 
record.     It  also  acquires  a  character  and  authenticity,  without  proof  of  hand-writing  ; 
and  should  not  be  presumed  to  have  been  sworn,  or  introduced  there,  foi'  purposes 
of  fraud.     In  this  case  a  bill  had  been  filed  in  Chancery,  for  an  injunction  to  stay 
proceedings  at  law.     That  bill  was  in  evidence  at  the  trial,  and  the  affidavit  had  been 
previously  u.sed.     [Hullock,  B.     That  is  begging  the  question  ;  there  is  no  evidence 
on  the  judge's  notes  that  it  ever  was  used.]     A  witness  proved  at  the  trial,  that  he 
bad   examined  the  original  affidavit  in  the  office,  and   that  the  copy  produced  was 
a  true  copy  of  it,  and  the  former  was  in  fact  used  in  support  of  a  motion  for  a  special 
injunction,  which  was  made  before  the  Vice-Chancellor,  but  re-[388]-fused  for  irregu- 
larity.    In  Cameron  v.  Lightfoot  (2  W.  Black,  1190),  an  affidavit  made  by  the  defendant, 
and  filed  in  the  court  of  Common  Pleas,  was  read  against  him  on  the  trial  without 
further  proof.     And,  on  the  case  coming  before  the  Court,  was  admitted  by  his  counsel, 
and  determined  to  have  been  proper  evidence.     Now  if  an  affidavit  itself  be  evidence, 
an  examined  copy  of  it  ought  to  be  sufficient,  for  the  reasons  stated.     In  Chambers  y. 
Robinson  (Bull   N!  P.   239)  Lord  Raymond  refused  to  let  an  office  copy  of  an  affidavit 
made  by  the  defendant  in  Chancery  be  read  ;  but  that  case  was  under  the  consideration 
of  the  court  when  Hennell  v.  Lyon  was  decided ;    and   every  question  of  evidence 
must,  in  some  degree,  depend  upon  its  own  circumstances.     2dly,  the  affidavit  is  legal 
evidence  of  the  allegation  which  it  contains.     It  is  a  distinct,  formal,  and  circum- 
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stantial  admission  by  the  defendant,  that  some  of  the  trusts  of  the  term  are  still 
subsisting,  and  that  the  term  is  now  vested  in  Mary  Dalton.  It  is  therefore  evidence 
of  title  in  her,  which  it  is  incumbent  in  him  to  contradict.  Doe  dem.  Lowden  v.  Watson 
(2  Stark.  230). 

Russell  (*)•  in  support  of  the  rule.  Correctly  speaking  there  are  three  points. 
The  first  is,  whether  an  examined  copy  of  an  affidavit  is  receivable  in  evidence.  Now 
there  is  no  case  in  which  such  a  document  has  been  allowed  to  be  used.  It  was  the 
original  affidavit  which  was  read  in  Cameron  v.  Licihtfoot,  and  that  in  an  action  in  the 
same  Court  where  it  was  filed.  In  this  case  the  original  might  have  been  procured 
by  application  to  the  Court.  A  copy  of  an  affidavit  was  rejected  by  Lord  llaymond 
in  Chambers  v.  Robinson,  although  that  was  not  a  criminal  proceeding,  but  ati  action 
for  a  malicious  prosecution.  The  second  question  is,  whether,  supposing  the  copy 
to  be  admissible,  there  was  proof  of  identity.  But  there  was  none, — there  was  nothing 
whatever  to  connect  the  affidavit  with  the  [389]  bill,  or  with  the  party  to  it.  If  it 
were  a  public  inconvenience  to  take  the  oi-iginal  affidavit  out  of  the  office,  there 
certainly  would  not  be  either  inconvenience  or  difficidty  in  sending  a  person  to  the 
assizes  acquainted  with  the  handwriting  of  the  defendant  to  state  that  his  signature 
was  to  the  oi'iginal.  It  is  an  invariable  principle  in  the  law  of  evidence,  that  it  is 
not  enough  to  produce  a  document,  and  leave  it  to  chance  whethei'  it  will  fit  the  case 
or  not.  An  examined  copy  of  a  parish  register  is  a  propei-  proof  of  the  register,  but 
collateral  evidence  must  be  given  to  adapt  it  to  the  circumstances.  So,  with  respect 
to  the  books  of  the  Bank  of  England.  The  party  producing  those  documents  would 
not  stop  at  the  bare  production.  But  there  is  no  proof  that  any  proceeding  was  had 
upon  this  bill,  still  less  of  a  proceeding  in  which  an  affidavit  was  necessary.  There- 
fore, if  the  Court  receive  the  copy  of  the  affidavit,  they  will  go  to  the  length  of  saying 
that  the  original  must  have  been  used.  The  third  point  is,  whethei',  taking  the 
affidavit  to  be  receivable,  it  is  evidence  of  the  facts  contained  in  it.  It  is  not.  It 
cannot  be  said  that  a  simple  declaration  on  oath  of  a  party  to  the  cause,  who  may 
easily  have  been  mistaken  in  his  conclusions,  can  be  evidence  of  a  will, — an  appoint- 
ment,— the  attornment  of  tenants, — the  existence  and  vesting  of  a  term  of  years, — 
that  one  person  is  administrator  to  another,  &c.,  some  of  which  are  matters  of  legal 
deduction  and  inference,  ^cott  v.  Clare  (3  Campb.  235).  It  is  not  the  best  evidence 
which  can  be  procured.  The  admission  of  it  would  lead  to  great  inconveniences  at 
nisi  prius,  and  it  ought  to  be  rejected  and  a  non-suit  entered.  [Hullock,  B.,  referred 
to  the  case  of  The  King  v.  Castell  Careinion  (8  East,  77),  observing,  that  in  that  case 
the  admission  of  the  party  went  to  affect  other  interests  besides  his  own.] 

Graham,  ii.{*f — I  do  not  think  it  necessary  to  go  into  all  the  cases  which  have 
been  mentioned.  The  first  ques-[390]-tion  is,  whether  the  affidavit  be  admissible  as 
evidence,  in  the  shape  in  which  it  came  before  the  Court,  as  a  copy  examined  upon 
oath,  in  the  same  manner  as  if  it  had  been  an  answer,  or  any  other  regular  record  on 
the  tiles.  With  respect  to  that,  I  felt  a  very  considerable  difficulty  originally  in  con- 
necting the  affidavit  with  any  proceedings  in  the  Court.  But  supposing  that  it  may 
have  been  read,  as  was  said  by  one  of  the  counsel,  at  a  certain  stage  of  the  cause,  for 
a  single  purpose,  still  I  think  there  is  a  marked  difference  between  it  and  an  answer, 
or  any  thing  else  which  is  properly  called  a  record  ;  in  the  instance  of  which  an 
attested  copy  is  perfectly  sufficient.  But  to  give  these  documents,  which  are  made 
on  various,  and  sometimes  trivial  occasions,  in  the  course  of  a  cause,  the  same 
character  as  records,  would  be  going  too  far.  Answer's,  or  other  records,  wher'e  they 
ai'c  regular,  ar'e  never  permitted  to  be  r'emoved  fr'om  the  files  ;  but  nothing  is  more 
usual  than  for  a  judge,  where  a  party  has  occasion  to  make  use  of  an  affidavit,  to 
direct  it  to  be  taken  off  the  file  for  the  purpose.  And  there  is  a  great  deal  of  reason 
in  that  pr-actice,  because,  non  constat,  that  the  person  who  copies  the  affidavit  is  in 
the  least  acquainted  with  the  hand-writing  of  the  defendant,  and  the  plaintift"  would 
go  down  to  the  assizes  without  any  evidence  that  he  was  the  per.son  who  signed  it. 
Looking  to  all  the  proceedings,  the  Court  might  be  afi'ected  with  a  very  sti-ong  impres- 
sion that  the  defendant  in  this  action  was  the  identical  Geor'ge  Bowen  who  signed 
the  affidavit  in  the  equity  suit.  But  though  there  might  be  no  danger  of  fr-aud  here, 
yet,  as  the  admission  of  the  affidavit,  in  this  instance,  would  form  a  rule,  it  might  lead 

(*)i  Campbell  was  to  have  argued  on  the  same  side. 
{*f  The  Chief  Baron  was  sitting  in  Equity. 
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to  extensive  imposition  and  fraud  in  other  cases.  Therefore,  I  consider  the  rule  well 
founded,  and  that  where  an  affidavit  is  wanted  in  evidence,  the  parties  should  procure 
the  document  itself.  Entertaining  that  opinion,  it  is  almost  unnecessary  to  enter 
on  the  second  question,  whether  the  affidavit  is  sufficient  evidence  of  the  matters 
which  it  [391]  imports  1  I  think  there  would  be  great  danger  in  allowing  it  to  be 
so.  Without  meaning  to  derogate  from  the  character  of  Mr.  Bowen,  it  is  too  much 
to  give  him  credit  for  an  accurate  acquaintance  with  the  effects  of  this  long  document, 
involving  so  many  important  things.  It  would  imply  the  existence  of  that  species 
and  degree  of  knowledge  which  none  but  a  professional  man  can  be  supposed  to 
possess.  He  ought  to  have  gone  to  the  fountain  head,  and  produced  the  will  and  the 
deed  of  appointment  itself.  Besides,  it  might  have  been  that  no  letters  of  administra- 
tion were  granted,  or  that  they  had  been  repealed.  On  both  grounds,  but  principally 
the  first,  I  think  that  the  rule  ought  to  be  made  absolute. 

Garkow,  B.  I  had  always  thought,  from  the  time  I  first  had  any  knowledge  of 
the  law  of  evidence,  until  now,  that  the  document  in  question  was  not  evidence,  and 
I  admitted  it  on  the  trial,  only  in  deference  to  the  authority  of  Hennell  v.  Lymr. 
The  point  has  now  undergone  a  very  ample  discussion,  and  with  the  greatest  respect 
for  that  decision,  I  still  think  the  grounds  of  it  are  questionable,  and  feel  myself 
obliged  to  adhere  to  my  original  opinion.  That,  however,  was  a  case  of  a  bill  and 
answer.  The  answer  to  a  bill  is  filed,  and  is  proved  by  the  production  of  a  copy  of  it ; 
but  this  is  a  ver}'  different  matter.  For  any  thing  in  evidence,  this  affidavit  may  never 
have  been  used  in  equity,  and  is  it  now  to  be  employed  for  the  important  purpose  of 
supporting  an  action  of  ejectment,  whereas  the  very  purpose  for  which  it  is  stated 
to  have  been  made,  was  to  prevent  proceedings  in  that  way.  No  application  appears 
to  have  been  made  for  the  original ;  and  I  think  the  safer  course  is,  to  require  something 
more  of  identity,  and  that  the  defendant  should  not  be  concluded  by  a  document  so 
loosely  connected  with  him  as  this  is.  Such  being  my  impression  on  the  first  point, 
it  is  unnecessary  to  give  an  opinion  on  the  second. 

[392]  HuLLOCK,  B.  I  certainly  concur  that  the  copy  of  the  affidavit,  under  the 
circumstances  in  which  it  was  offered,  was  not  evidence.  The  ground  for  arguing 
that  it  should  properlj'  be  received  was  laid  by  assimilating  it  to  an  answer.  I  do  not 
think  that  it  can  be  assimilated  to  an  answer  in  all  its  circumstances  ;  and  therefore 
not  in  all  its  consequences  The  case  of  Hennell  v.  Lyon  goes  to  the  extreme  of  the 
principle.  It  was  the  case  of  an  answer,  and  the  ground  upon  which  Holroyd,  J.,  held 
the  copy  to  be  admissible  was,  that  the  answer  itself  would  be  evidence  if  it  were 
produced.  It  is  said  here,  that  there  is  no  difference  between  an  affSdavit  which  has 
been  used,  and  an  answer ;  probably  I  might  go  with  the  proposition  to  that  extent, 
but  thei-e  is  no  proof  that  this  affidavit  has  been  used.  It  appears  to  have  been 
founded  in  the  office,  but  there  is  no  proof  by  whom  it  was  put  there,  or  that  it  was 
used.  If  the  solicitor  had  even  called,  and  had  stated  that  it  had  been  used  in  the 
Court  of  Chancery,  there  might  have  been  something  in  the  case.  In  The  Kiivj  v. 
Jamefi  (1  Show.  Rep.  397),  a  copy  of  an  affidavit  on  which  perjury  had  been  a.s.signed, 
was  held  to  be  good  evidence,  on  proof  that  it  had  been  examined  with  the  original 
on  the  file.  The  Court  said  that  the  "affidavit  being  of  the  defendant  in  the  cause, 
and  used  by  him,  upon  motion  in  court,  it  is  euough  ;  otherwise,  if  not  so  :  but  a  copy 
of  an  affidavit  only,  produced  against  a  man,  without  proof  that  he  made  it,  used  it, 
or  was  concerned  in  the  cause,  that  would  be  insufficient."  I  think  that  very  like  the 
case  now  in  argument.  This  affidavit  not  being  proved  to  have  been  made  by  the 
defendant,  or  used  by  him,  the  very  basis  for  arguing  that  it  is  receivalile  in  evidence 
fails.  I  abstain  from  saying  any  thing  on  the  second  point,  it  will  be  time  enough  to 
decide  it  when  it  properly  arises. 

Rule  absolute. 


[393]  Watkins  v.  Phillpotts.  Exchequer  of  Pleas.  May  4,  16,  June  8,  1825. — 
The  time  for  making  an  award  was  enlarged  by  the  parties  altering  and  re-executing 
the  arbitration  bonds,  and  the  arbitrator  awarded  interest  on  a  principal  sum 
found  to  be  due  from  the  one  to  the  other,  beyond  the  date  of  the  original  sub- 
mission, but  within  that  of  the  re-execution  :  held,  that  he  had  authority  so  to  do, 
for  that  the  date  of  the  submission  had  been  extended  to  the  time  of  re-executing 
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the  bonds. — Whether  an  award  of  interest,  on  a  sum  due  on  securities  carrying 
interest  beyond  the  submission,  and  till  payment,  be  good. — Qu. 

This  was  an  order  nisi,  for  setting  aside  an  award. 

In  Michaelmas  term,  1822,  the  plaintiff  filed  a  bill  in  this  Court  for  an  account 
upon  certain  mortgage  securities,  and  a  note  of  hand  executed  by  him  to  defendant, — 
a  redemption  of  the  mortgaged  premises, — and  an  injunction.  Before  the  cause  came 
to  a  hearing,  it  was  agreed  to  refer  all  matters  in  dispute  to  arbitration,  and  bonds 
of  submission  were  executed,  dated  the  9th  Dec.  1824.  The  1st  February  was  the 
time  originally  limited  for  making  the  award,  but  on  the  4th  January,  and  before  the 
proceedings  had  been  commenced,  the  bonds  were  re-executed,  re-sealed,  and  redelivered, 
and,  by  consent  of  both  parties,  altered  by  erasing  the  1st  February,  and  substituting 
the  1st  March,  and  they  were  subsequently  re-stamped.  The  arbitrator  made  his  award 
on  the  day  last  mentioned,  adjudging  that  there  was  then  due  to  the  defendant  on 
the  mortgages  and  the  promissory  note,  after  deducting  and  taking  into  account  all 
sums  found  due  to  plaintiff  from  defendant,  or  paid  on  account  of  said  securities,  the 
sum  of  2251.  13s.,  which  sum  included  all  interest  due  on  the  secui'ities  up  to  the 
12th  December,  1824  ;  and  that  on  payment  thereof  with  interest  at  5  per  cent,  from 
12th  Dec.  1824,  defendant  should  assign  to  plaiutifl'  the  mortgaged  premises,  and 
deliver  up  all  the  title  deeds,  and  the  note  of  hand.  The  order  had  been  made  in  last 
term,  on  reading  several  affidavits,  and  the  award,  to  set  aside  the  latter  as  being 
illegal,  informal,  partial,  inconclusive,  and  uncertain,  "for  the  reasons  stated  in  the 
affidavits."  The  order  had  been  brought  on  on  the  last  day  of  the  term,  but  the  Court 
refusing  to  hear  it  then,  it  was  enlarged,  and 

Per  Hullock,  B.  No  questions  on  awards  are  heard  in  any  Court  of  Westminster 
Hall,  on  the  last  day  of  term. 

[394]  An  objection  to  the  order  was  then  taken  by  Garrow,  B.,  that  it  did  not 
specify  the  grounds  on  which  it  was  sought  to  invalidate  the  award.  The  Master 
stated  that  on  the  plea  side  of  the  Court,  that  was  an  invariable  rule.  But  it  was 
said  by  plaintiff's  counsel,  that  it  did  not  hold  on  the  Equity  side  of  the  Court,  where 
this  case  arose  ;  and  the  point  was  not  decided. 

June  8th. — Cause  was  now  shewn.  T  he  affidavits  made  originally  in  opposition 
to  the  order  completely  negatived  the  charge  of  partiality,  and  that  ground  was  given 
up.  But  they  did  not  shew  the  re-execution  of  the  bonds  ;  and  new  affidavits  made 
subsequently,  and  not  filed,  were  produced  to  that  fact.  The  reading  of  these  was 
objected  to,  but  the  Court  said,  that  though  regularly  they  should  not  be  used,  yet, 
as  in  this  ca.se  the  order  was  irregular  in  not  setting  forth  the  objections,  and  the 
party  was  obliged  to  look  into  the  award  itself  to  ascertain  what  they  were,  they 
would  not  conclude  him  by  the  first  affidavits  ;  and  the  new  affidavits  were  used. 

The  objections  were  reduced  to  the  following : — 1st,  that  the  arbitrator  had 
exceeded  his  authority  in  allowing  three  days'  interest  beyond  the  9th  December, 
which,  notwithstanding  what  had  subsequently  occurred,  was  still  to  be  considered 
as  the  date  of  the  submission,  and  that  the  gross  balance  found  due  being  composed 
of  principal  and  interest,  and  of  uncertain  sums  paid  at  uncertain  times,  it  was 
impossible  to  ascertain  the  amount  of  the  excess  of  interest,  or  for  how  much  the  award 
was  bad,  and  therefore  it  was  void  for  the  whole  :  2nd,  that  the  arbitrator  had  not 
had  power  to  award  interest  from  the  12th  of  December  till  the  time  of  payment. 

Martin  and  Campbell  shewed  cause,  contending,  first,  that  the  re-execution  of  the 
bonds  on  the  4th  January  was,  in  point  of  law,  an  alteration  of  the  date  of  the  sub- 
mission to  that  day,  and  that  therefore  the  three  days'  [395]  interest  was  within  the 
submission.  But,  secondly,  supposing  it  not  to  be  so,  the  arbitrator  was  authorized 
in  granting  interest  both  for  the  three  days,  and  subsequently  from  the  12th  December 
till  the  payment  of  the  principal,  as  growing  out  of,  and  accessory  to  the  matters 
referred,  securities  legally  bearing  interest.  [Hullock,  B.  I  should  think  that  point 
very  difficult  to  be  sustained.]  There  are  authorities  to  countenance  the  opinion 
(see  Roe  dem.  IFood  v.  Doe,  2  T.  R.  644).  But  even  if  those  parts  of  the  award 
were  bad,  it  appeared  on  the  affidavit  of  the  arbitrator  himself,  that  the  excess  of 
interest  for  the  three  days  was  Is.  9id.,  which  might  therefore  be  deducted,  and  that 
part  which  gave  subsequent  interest  might  be  rejected,  and  the  award  would  be  good 
for  the  residue. 

Ludlow,  contra,  contended  that  the  arbitrator  had  no  authority  to  arbitrate  on 
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any  thing  subsequent  to  the  9th  December,  which  on  the  award  itself  appeared  to  be 
the  date  of  the  submission,  and  for  all  legitimate  purposes  was  to  be  so  considered. 

Graham,  B.  I  do  not  think  it  necessary  to  decide  upon  the  isolated  point 
respecting  the  three  days'  interest.  However,  I  have  a  little  doubt  whether  that 
alleged  inegularity  would  avoid  the  instrument :  and  it  does  not  strike  me  very 
forcibly  that  the  Court  could  not  calculate  the  e.xcess.  The  matters  submitted  to 
the  arbitrator  were  these  securities.  He  was  to  settle  the  terms  upon  which  they 
were  to  be  redeemed,  and  in  settling  them  he  finds  different  items  of  account,  and 
comes  to  the  conclusion  that  22.51.  13s.  was  due  to  the  defendant,  upon  payment  of 
which  they  were  to  be  re-assigned.  That  being  so,  he  goes  on  to  say,  that  interest 
on  the  securities  was  to  be  paid  till  the  12th  December.  Now,  I  do  not  see  why  it 
would  not  be  a  very  easy  matter  to  deduct  the  excess  of  interest  [396]  for  the  three 
days  ;  but  upon  that  I  have  not  made  up  my  mind.  The  original  submission  was  so 
tardily  proceeded  on,  that  the  parties  found  the  necessity  of  extending  the  time  for 
making  the  award.  [Ludlow  observed  that  that  was  not  to  be  collected  from  the 
award.]  As  I  read  the  award,  it  was  made  after  the  time  originally  agreed  upon  by 
the  submission,  which  necessarily  implies  that  an  enlargment  of  the  time  was  intended 
by  the  parties  A  new  submission  was  entered  into  on  the  4th  January,  accompanied 
by  every  ceremony  necessary  to  give  it  validity.  The  bond  was  re-executed  on  the 
same  day,  and  that  allows  time  to  give  interest  up  to  a  day  beyond  the  r2th  December  ; 
therefore,  I  think  the  award  ought  to  stand. 

G.\RROW,  B.  It  is  unnecessary  to  give  an  opinion  on  the  case,  on  the  supposition 
that  there  had  not  been  an  enlargement  of  the  time.  Looking  to  the  affidavit  verifying 
the  re-execution  of  the  bonds  on  the  4th  January,  I  take  that  to  have  been  the  period 
of  the  submission,  and  therefore  I  think  that  the  award  may  stand. 

HuLLOCK,  B.  The  simple  question  is,  whether  at  the  time  of  making  the  award, 
the  arbitrator  had  authority  to  make  it.  It  is  dated  the  1  st  of  March.  The  differences 
were  submitted  to  the  arbitrator  by  bonds  dated  the  9th  of  December.  It  is  not 
necessary  to  advert  to  the  circumstances  as  they  were  then  constituted.  It  seems 
some  persons  thought  there  was  a  necessity  for  enlarging  the  time.  Accordingly  the 
parties  meet  together  on  the  4th  of  January,  and  the  question  is,  whether  what  they 
did  at  that  time  was  a  valid  act,  because  if  it  was,  there  is  no  doubt  that  the  arbitrator's 
authority  was  in  full  existence.  The  bond  originally  expired  on  the  1st  February. 
They  alter  it,  expunging  February  and  substituting  March,  and  have  it  stamped  anew. 
Thus  the  authority  was  extended  [397]  to  March.  Is  that  proceeding  legal  ?  What 
can  be  objected  to  it  in  point  of  law  I  The  bond  was  not  merely  re-delivered,  and  that 
is  the  fallacy  of  the  argument.  Therefore,  what  objection  is  there  to  shewing,  that 
though  the  bond  bears  date  the  9th  of  December  it  was  executed  the  4th  January. 
But  it  is  said  there  was  a  mis-recital  in  the  award.  Admitting  it  to  be  so,  that 
irregularity  has  never  vitiated  an  award  ;  but  it  is  not  so,  because  the  arbitrator  is 
merely  referring  to  the  instrument  by  which  the  power  was  conferred  originally.  I 
think  that  this  rule  ought  to  be  discharged  ;  founding  myself  entirely  upon  the  ground, 
that  theie  was  a  good  authority  at  the  time  the  award  was  made.  I  agree  with 
Mr.  Ludlow,  that  if  the  award  were  bad  for  the  excess  of  interest,  from  the  9th  to  the 
12th  of  December,  it  would  be  bad  in  toto,  because  the  different  sums  are  so  mixed  up 
together  in  the  balance  stated  to  be  due  that  they  could  not  be  separated.  Whether 
that  part  directing  subsequent  interest  up  to  the  time  of  payment  can  be  supported,  I 
do  not  say,  because  that  may  be  rejected,  if  necessary  ;  and  the  Court  is  not  called 
upon  to  decide  that  point.  The  other  part  is  perfectly  distinct  from  that,  and  therefore 
I  think  that  this  award  is  good. 

Eule  discharged,  with  costs. 

BiNNS,  Assignee  of  Wainwright  v.  Tetley.  Exchequer  of  Pleas.  June  9th,  182.5. — 
A  bankrupt  who  has  been  examined  in  chief  to  increase  the  fund,  in  an  action 
by  the  assignees,  cannot  be  cross-examined  to  any  fact  tending  to  defeat  the 
commission. 

Trover  by  the  plaintiff,  claiming,  as  assignee  under  the  bankruptcy  of  Wainwright, 
to  recover  the  value  of  four  trusses  of  stuff  goods  received  by  the  defendant  on  account 
of  Wainwright,  and  delivered  to  a  carrier  to  be  conveyed  to  him,  but  afterwards  stopped 
and  retaken  into  his  own  possession.     The  declaration  contained  two  counts,  [398]  one 
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on  the  possession  of  the  bankrupt,  the  other  on  that  of  the  assignee.  On  the  trial  of 
the  cause  before  Bayley,  J.,  at  the  last  York  Assizes,  a  commission,  dated  7th  October, 
1824,  and  issued  on  the  petition  of  the  plaintiff,  was  put  in;  and  the  trading,  by 
buying  and  selling  as  a  merchant  at  Manchester,  and  petitioning  creditor's  debt,  to 
the  amount  of  3fi5l.  I7s.  3Ad.,  prior  to  the  4th  Jul}',  1824,  were  proved  by  the 
depositions  of  another  person  and  the  plaintiff  under  the  commission.  The  evidence 
given  of  the  act  of  bankruptcy  was  an  indenture,  dated  1st  September,  1824,  whereby 
Wainwright  assigned  all  his  ready  money,  stock  in  trade,  and  effects,  to  the  plaintiff 
and  two  other  persons,  for  the  benefit  of  his  creditors ;  but  the  .solicitor  to  the  com- 
mission stated,  that  though  the  plaintiff' knew  of  the  assignment,  he  refused  to  concur 
in  the  execution  of  it.  It  further  appeared,  that  the  goods  in  question  had  been 
purchased  by  Wainwright,  at  Bradford  market,  on  the  4th  or  5th  February,  1824,  in 
an  unfinished  state  ;  and  on  the  5th  and  6th,  delivered  to  the  servants  of  the  defendant, 
a  dyer  and  finisher  at  the  same  town,  to  be  dyed  and  finished  ;  that  the  defendant 
received,  dyed,  and  finished  the  goods,  and,  on  the  24th  February,  sent  a  letter  by 
post,  to  Wainwright,  stating  that  they  should  be  taken  from  Bradford  on  the  following 
day,  by  a  common  carriei',  to  be  conveyed  to  him  ;  that  they  were,  accordingly,  carried, 
on  the  25th,  to  Halifax,  but  were  overtaken  on  the  road  from  that  place  to  Manchester, 
by  the  defendant,  who  having  heard  that  Wainwright  had  stopped  payment,  claimed 
and  regained  possession  of  them.  A  demand  of  the  goods  was  made  of  the  defendant 
on  the  25th  November,  accompanied  by  a  tender  of  the  price  of  his  work,  but  was  met 
by  a  refusal.  The  bankrupt  himself,  who  had  relea.sed  his  interest  in  the  bankruptcy 
funds  to  the  a.ssignee,  was  examined  in  chief  by  that  party,  to  prove  the  delivery  of 
the  stuff's.  On  cross-examination,  having  stated,  that  he  had  suspended  payment  some 
time  in  [399]  February,  1824,  and  had,  about  the  same  time,  given  the  plaintiff'  an 
order  on  the  defendant  (*)  for  64  pieces  of  stuff",  which  he  had  sold  him,  without  then 
or  since  receiving  any  value  for  them,  it  was  proposed  to  ask  him,  (in  substance), 
whether  the  act  of  bankruptcy  was  not  collusive,  and  whether  Binns,  the  petitioning 
creditor,  and  assignee,  was  not  instrumental  in  effecting  the  assignment  of  the  1st 
Septemlier.  The  tendency  of  that  question  being  to  defeat  the  commission,  the 
learned  judge  refused  to  let  it  be  put,  on  the  ground  that  the  bankrupt  was  not  a 
competent  witness  to  support,  or  impeach  the  commission  ;  and  the  plaintiff  had  a 
verdict. 

Starkie  had  obtained  a  rule,  in  last  term,  requiring  the  plaintiff  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the  ground  that  the 
evidence  had  been  improperly  rejected,  referring  to  Morgan  v.  Pnjor,{a)  &  Oxiade  v. 
Perchani{\  Espin.  287). 

Hullock,  B.,  then  observed,  that  the  doctrine  on  this  subject  had  been  recently 
discussed  in  this  Court,  in  the  case  of  Smalkomhe  v.  Bruges  (M'Clel.  45). 

Pollock,  F.,  and  Alexander,  shewed  cause.  A  bankrupt,  who  has  obtained  his 
certificate,  and  released  his  share  of  the  surplus  of  his  estate,  although  a  competent 
witness  to  increase  the  fund,  is  incompetent  to  defeat  the  commission.  He  is  con- 
sidered as  interested,  either  with  regard  to  supporting  or  defeating  it.  In  the  former 
respect,  his  interest  is  [400]  of  a  civil,  in  the  latter  of  a  criminal  nature.  He  is 
interested  in  establishing  the  commission,  because,  if  the  assignees  failed  to  maintain 
it  in  an  action  at  law,  the  Lord  Chancellor  would,  on  an  application,  set  it  aside  of 
course,  without  granting  an  issue,  and  then  his  certificate  and  discharge  from  his 
debts  would  be  void.  In  contemplation  of  law,  an  act  of  bankruptcy  is  a  crime ;  in 
many  instances  the  proceeding  against  the  bankrupt  is  of  a  criminal  nature  ;  and  a 
concerted  bankruptcy  is  a  fraud.  For  these  reasons  the  bankrupt  should  not  be 
questioned  as  to  the  act  of  bankruptcy.  The  rule  is,  that  when  a  bankrupt  is  called 
on  behalf  of  assignees,  to  increase  the  fund,  the  defendant  cannot  cross-examine  him 
to  any  fact,  for  the  purpose  of  invalidating  the  commission.  It  is  laid  down  in 
Selwyn's  N.  Pr.,  on  the  authority  of  Ehom  v.  Braileij  (1  Selw.  N.  Pr.  271,  n.  {t),  edit. 
1824),  that  the  bankrupt  can  be  asked  no  question,  either  on  examination  in  chief,  or 
cross  examination,  the  object  of  which  is  to  support  his  own  bankruptcy,  and  it  is 
immaterial  whether  the  question  tends  to  support,  or  to  invalidate  it.     [Garrow,  B. 

(*)  The  defendant  refused  compliance  with  the  order,  and  the  plaintiff  recovered 
the  value  in  an  action  of  trover  against  him,  at  the  York  Summer  Assizes  of  1824. 
(a)  2  B.  &  C.  14,  S.  C.     3  D.  &  R.  215.     3  Stark.  58,  nom.  Mmgan  v.  Price. 
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In  the  case  of  Oxlade  v.  Perchard,  Lord  Kenyon  thought,  that  though  a  bankrupt 
could  not  be  called  to  prove  an  act  of  bankruptcy  committed  by  himself,  he  might 
be  allowed  to  disprove  it,  and  admitted  his  evidence  for  that  purpose.  But  he  after- 
waids  changed  his  opinion,  and  thought  there  was  no  sound  distinction  between  the 
two  cases.]  In  Fletcher  v.  Il'oodmas  (cited  ibid.  n.  (56)),  an  action  by  assignees  of 
a  bankrupt,  for  money  had  and  received,  the  defendant  called  the  bankrupt,  in  order 
to  substantiate  his  defence  in  proof,  and  the  plaintiffs  having  proposed  to  cross-examine 
him  as  to  the  time  of  his  first  secreting  himself  for  fear  of  arrest,  it  was  objected 
that  he  was  not  a  competent  witness  to  that  fact.  But  Lee,  C.  J.,  said,  "  I  think  the 
defendant,  by  [401]  calling  the  witness,  has  waived  all  objections  to  his  competency  ; 
and,  therefore,  he  may  be  examined  as  to  the  time  of  the  bankruptcy."  However,  if 
that  point  were  now  to  come  before  this  Court  in  Bank,  they  would  probably  hold 
that  the  bankrupt  could  not  be  questioned  upon  that  which  is  a  crime.  In  the  case 
of  liefd  V.  James  (I  Stark.  Kep.  134),  analysed  in  Phillipp's  Evid.  2,  284,  Lord 
EUenborough  observed,  that  "the  rule,"  respecting  the  inadmissibility  of  the  bankrupt, 
"  is  restricted  to  evidence  affirming  or  disaffirming  the  bankruptcy  ; "  taking  it  for 
granted  almost  as  an  axiom,  that  the  bankrupt  could  not  prove  any  matter,  the  effect 
of  which  would  be  to  overthrow  the  commission.  All  the  authorities  are  with  the 
plaintiff.  It  is  true,  that  Morgan  v.  I'ryor  is  an  apparent  exception  ;  but  it  is  no  more, 
because  the  bankrupt  was  not  admitted  to  prove  any  fact  necessary  to  give  validity  to 
the  commission,  but  merely  the  hand-writing  of  the  commissioners  to  the  proceedings. 
To  hold  the  bankrupt  a  competent  witness  in  this  case,  would  be  retrograding  many 
steps  from  former  decisions. 

Starkie,  in  support  of  the  rule.  The  act  of  bankruptcy  in  this  instance,  was  no 
crime.  But,  assuming  it  to  have  been  a  crime,  the  question  might  be  put,  leaving  it 
to  the  bankrupt  to  object  to  answering  it,  if  he  thought  proper.  If  this  case  were 
considered  on  principle,  as  res  nova,  the  defendant,  according  to  the  rules  laid  down 
in  Bad  v.  Baker  (3  T.  E.  27),  and  Smith  v.  Frager  (ibid.  7,  60),  might  call  the  bankrupt, 
and  examine  him  in  chief  to  the  act  of  bankruptcy.  The  bankrupt  was  not  interested 
in  the  event  of  the  suit,  and  the  record  could  never  be  used  as  evidence  for  or  against 
him,  in  any  suit.  It  cannot  be  supposed  that  a  court  of  equity  would  supersede  the 
commission  upon  the  evidence  of  the  bankrupt  himself.  But  the  bankrupt  [402]  was 
called  by  the  plaintiff,  and  therefore  the  ease  is  infinitely  stronger  ;  because,  when  the 
plaintiff  made  him  a  competent  witness  for  one  purpose,  he  waived  all  objections  on 
the  ground  of  interest,  and  rendered  him  competent  throughout.  That  was  expressly 
decided  in  Fletcher  v.  IFoodmus.  If  the  matter  stands  so  on  principle,  the  question 
comes  to  be,  is  there  any  contradictory  authority  so  old,  and  inveterate,  that  the 
Court  is  fettered  by  it,  and  that  it  must  prevail?  In  Morgan  v.  Fryor,  the  rule 
excluding  the  bankrupt  was  considered  by  the  court  of  B.  E.  as  an  anomaly  in  the 
law  of  evidence  ;  and  in  Smalkomhe  v.  Bruges,  by  this  Court,  as  resting  on  decisions 
in  contra-distinction  from,  and  in  opposition  to  principle.  All  decisions  on  the  point 
now  under  discussion,  including  that  of  Lord  EUenborough,  in  Feed  v.  James,  are 
loose  opinions,  given  on  the  spur  of  the  moment,  at  nisi  prius,  and  therefore  the  Court 
ought  to  disregard  them,  and  return  to  principle. 

Graham,  B.(a)  In  this  case,  which  is  one  perhaps  of  very  considerable  import- 
ance, I  should  have  thought  the  argument  for  opening  the  mouth  of  the  bankrupt 
upon  the  particular  subject  perfectly  convincing  on  principle,  derived  from  the  case  of 
Bent  V.  Baker,  and  those  cases  which  have  followed  it  upon  the  competency  of 
witnesses.  I  should  have  said,  that  it  was  quite  clear  he  should  answer  the  question, 
because  the  event  of  the  suit  would  not  in  any  way  affect  him.  But  unfortunately 
there  are  authorities  which  have  impressed  on  my  mind  an  opinion,  expressed  by 
Lord  EUenborough  in  the  case  cited  from  Starkie,  that  a  bankrupt  who  has  obtained 
his  certificate,  and  released  his  interest,  is  competent  to  prove  eveiy  thing  relating  to 
the  bankruptcy,  with  the  exception  of  any  matter  tending  either  to  sustain  or  to 
defeat  the  commission,  without  distinction. 

[403]  The  case  is  an  anomaly,  an  exception  to  a  general  rule,  like  the  excluding 
the  testimony  of  the  person  whose  name  has  been  forged,  in  a  prosecution  for  forgery. 
And  if  this  be  really  the  law  of  the  case,  having  decisions  to  that  effect  before  my 
eyes,  and  being  called  upon  to  give  an  opinion  on  this  point,  I  cannot  but  feel  myself 

(a)  The  Chief  Baron  was  engaged  in  Equity. 
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governed  by  them.  The  only  question  then  is,  has  the  evidence,  endeavoured  to  be 
extracted  from  the  bankrupt,  a  tendency  to  defeat  the  commission?  Now  if  the 
bankrupt  had  said  that  the  assignment  was  a  concerted  act  of  bankruptcy,  the  result 
of  a  scheme  to  which  Binns  was  privy  and  assisting,  and  this  were  not  disproved, 
there  would  have  been  a  non-suit.  And  if  an  application  for  a  new  trial  had  failed, 
and  the  Court  above  were  of  opinion  that  the  act  of  bankruptcy  had  lieen  collusive, 
and  the  learned  judge's  decision  right ;  on  a  petition  being  presented  to  the  Chancellor, 
stating  those  facts,  and  remaining  uncontradicted,  the  commission  would  be  supeiseded. 
The  next  consideration  is,  whether  the  peculiar  situation  in  which  this  witness  stood, 
having  been  called  by  the  adverse  party,  laid  him  open  to  the  cross-examination  to 
the  act  of  bankruptcy, — and  I  apprehend  it  did  not.  I  think,  that  if  this  evidence 
were  not  proper  on  the  direct,  it  was  equally  improper  on  the  cross-examination  ; 
consequently  I  think  it  was  rightly  excluded. 

Garrow,  B.  Upon  the  two  leading  cases  which  have  been  referred  to  on  the 
competency  of  witnesses,  there  could  be  no  doubt  that  this  witness  might  be  asked 
the  question  which  was  rejected,  because  it  is  clear,  he  had  no  interest  in  the  event 
of  the  cause,  and  equally  clear,  that  the  verdict  in  it  could  not  be  evidence  in  any 
other  civil,  nor,  as  I  think,  criminal  proceeding,  for  or  against  him.  But  I  do  not 
know  how  to  get  over  the  authorities  which  distinguish  the  general  right  of 
examining  [404]  the  bankrupt,  from  the  power  of  questioning  him  as  to  any  fact 
necessary  to  support  or  impeach  the  bankruptcy.  Under  the  pressure  of  all  these 
authoiities,  I  feel  myself  bound  to  say,  that  the  learned  judge's  opinion  was  correct. 

HuLLOCK,  B.  I  am  of  the  same  opinion  ;  and  I  regret  to  say,  that  I  am  bound 
to  arrive  at  it  upon  authorities,  which  I  do  not  feel  myself  strong  enough  to  set  aside. 
There  is  no  doubt  that  if  the  point  that  has  occurred  were  res  nova.  Bent  v.  Baker, 
and  S7n.iih  v.  Frager,  would  be  decisive  authorities  that  the  bankrupt  would  be  a  com- 
petent witness.  In  Morgan  v.  Fryor,  I  think  one  of  the  judges  admits  that  the  cases 
of  the  bankrupt's  incompetency  are  anomalous  (see  Holroyd,  J.'s  judgment).  But  I 
fear,  that  the  decided  cases  leave  the  present  almost  without  argument.  I  had 
occasion  to  consider  this  subject  in  the  case  of  Smallcombe  v.  Bruges,  and  certainly  if 
it  were  res  Integra,  I  should  entertain  a  diflerent  opinion  from  that  which  I  do. 
But  the  point  has  been  already  determined  on  different  occasions.  In  Hoffman  v. 
Pitt  (5  Esp.  22),  the  act  of  bankruptcy  was  an  assignment,  as  it  is  here.  It  was  pro- 
posed to  ask  the  bankrupt  whether  it  did,  or  did  not,  comprise  the  whole  of  his 
property,  that  is,  whether  it  did,  or  did  not,  constitute  an  act  of  bankruptcy  ;  but 
Lord  Ellenborough  held,  precisely  as  was  ruled  here,  that  the  question  could  not  be 
put.  In  Beed  v.  James,  though  he  allowed  the  particular  question  to  be  asked,  yet  he 
admitted  the  rule  which  is  now  insisted  on,  for  he  says,  "  the  rule  is  restricted  to 
evidence  affirming  or  disaffirming  the  act  of  bankruptcy."  Certainly,  in  Oxlade  v. 
Perchard,  Lord  Kenyon  adopted  a  different  doctrine,  but  he  appears  to  have  changed 
it  in  a  subsequent  case.  In  liahett  v.  Gunuy,  (h)  Mansfield,  C.  J.,  rejected  the  evidence 
of  a  bankrupt,  to  disprove  bis  bankruptcy,  and  said,  that  Oxlade  v.  Perchard,  which 
was  cited,  [405]  had  been  over-ruled  by  Lord  Ellenborough  and  himself  in  Guildhall. 

This  question,  then,  not  being  allowable  on  examination  in  chief,  the  only  remaining 
consideration  is,  whether  the  circumstance  of  its  arising  on  cross-examination  establishes 
a  distinction.  It  was  upon  that  ground  its  admissibility  was  chiefly  pressed.  It  was 
contended,  that  when  a  party  calls  a  witness  in  chief,  he  thereby  abandons  all  objec- 
tions to  his  competency  on  cross-examination.  But  that  is  not  so ;  for  if  a  party 
thinks  proper  to  call  his  attorney,  and  examine  him  as  to  confidential  communications, 
the  other  party  can  cross-examine  him  to  those  confidential  matters  oidy  upon  which 
he  had  been  examined  in  chief,  and  all  others  would  be  excluded.  The  case  from 
Selwyn's  N.  Pr.  certainly  seems  to  support  the  doctrine  insisted  on  ;  but  in  Ehom  v. 
Brailey,  and  JPyatt  v.  H'llkiitson  (5  Esp.  187),  it  was  ruled,  that  the  occurrence  of  the 
question  on  cross-examination  made  no  difference,  and  it  seems  to  me  that  it  cannot. 
Perhaps,  when  these  decisions  are  to  be  found  in  the  books,  it  is  better  to  adhere  to 
them  than  to  proceed  on  principle  alone,  as  if  this  were  a  new  case.  With  respect  to 
the  superseding  the  commission  in  Chancery,  I  do  not  see  how  you  can  go  into  that 
Court,  and  make  an  application  for  such  a  purpose,  on  the  mere  allegation  that  the 
assignees  have  failed  in  an  action  at  law.     However,  it  is  not  for  us  to  decide  that 

(b)  Bury  Spring  Assizes,  1805.     Montag.  Bank.  Law,  1,  482,  u.  (e),  ed.  1805. 
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question.  They  care  only  nisi  prius  cases  on  which  the  Court  now  founds  itself,  but 
every  judge  in  Westminster  Hall,  I  believe,  will  be  found  to  have  adopted  them  in 
practice,  not  because  they  are  good  decisions,  but  because  they  are  decisions.  There- 
fore I  think  the  answer  was  properly  rejected,  and  that  the  rule  should  be  discharged. 
Rule  discharged. 

[406]    In  the  Exchequer  Cha3iber. 

(In  Error  from  the  King's  Bench.) 

Williams  and  Others  v.  Barton  and  Another  (.5  B  &  Aid.  39.5).  June  10th,  1825. 
— A.  and  B.  having  agreed  to  purchase  cottons  on  their  joint  account,  directed 
the  brokers  of  A.  to  purchase  the  same.  These  purchases  haWng  been  made, 
warrants,  or  orders  for  delivery  were  made  out  in  the  name  of  the  brokers,  and 
the  cottons  were  left  in  their  possession  as  the  brokers  of  A.  Immediately  after 
the  purchase,';B.  paid  A.  one  half  the  value.  After  considerable  purchases  had  been 
made,  the  brokers  were  informed  that  B.  had  an  interest  in  the  goods  purchased. 
A.,  after  this,  directed  the  brokers  to  procure  him  a  loan  on  the  security  of  the 
warrants,  and  C.  advanced  money,  by  discounting  bills  drawn  by  A.  upon  the 
brokers,  as  a  security  for  which  the  whole  of  the  warrants  were  deposited  with 
C.  by  the  brokers.  While  thej'  were  so  deposited,  the  brokeis  received  directions 
both  from  A,  and  B.,  to  make  a  division  of  the  goods  held  on  their  joint  accounts, 
which  they  did,  by  appropriating  specific  warrants  to  each  party,  and  the  division 
was  approved  of  by  both.  After  half  the  bills  had  been  paid,  the  brokers,  by 
the  direction  of  A.,  procured  C.  to  renew  the  other  half,  by  discounting  fresh 
bills,  and  then  left  in  the  hands  of  C,  as  a  security  for  the  money  thus  advanced, 
the  warrants  belonging  to  B. ;  C,  however,  not  then  knowing  that  B.  had  any 
interest  in  them. — Held,  that  by  the  partition,  all  G.'s  original  lien,  and  the 
partnership  of  A.  and  B.  were  determined,  and  that  being  so,  the  second  pledge 
was  the  pledge  of  a  specific  chattel  belonging  to  B.,  made  by  the  brokers  without 
his  authority,  and  that  therefore  trover  was  maintainable  against  C,  who  had 
sold  it. 

Trover,  in  B.  K.,  to  recover  from  the  defendants  (below)  the  value  of  certain  East 
India  warrants  for  the  delivery  of  a  quantity  of  cotton,  and  certain  quantities  of 
cotton  stated  in  the  declaration.  Plea,  not  guilty.  At  the  trial  before  Abbott,  C.  J., 
at  the  London  sittings  after  Michaelmas  term,  1821,  a  verdict  was  found  for  the 
plaintifls  (below)  for  the  value  of  the  whole  of  the  warrants,  or  cottons,  alleged  to 
have  been  converted,  subject  to  the  opinion  of  the  Court  on  a  special  case.  The  case 
was  argued  in  the  following  Hilary  term,  when  judgment  was  given  for  the  plaintifls. 
The  case  wa^  afterwards  turned  into  a  special  verdict,  upon  which  a  writ  of  error  was 
brought  by  the  defendants  (below),  and  now  came  on  to  be  argued. 

The  verdict  was  in  substance  as  follows : — 

In  the  year  1818,  John  Moon,  who  then  carried  on  business  at  Manchester,  as  a 
cotton  merchant,  under  the  firm  of  J.  Moon  and  Son,  having  agreed  with  the  plaintiffs 
(below),  (who  also  carried  on  business  at  Manchester),  to  make  a  purchase,  on  joint 
account  with  them,  of  cottons,  [407]  gave  directions  to  his  brokers,  Hunt  and  Sharpe, 
of  London,  to  purchase  at  the  East  India  Company's  sales,  cotton  to  a  considerable 
amount,  on  the  account  of  J.  Moon.  Hunt  and  .Sharpe  accordingly  purchased,  at  several 
sales,  in  that  year,  cotton  to  the  amount  of  about  20,0001.,  and  obtained  orders  for 
the  delivery  of  it,  commonly  called  East  India  warrants,  which  were  made  out  in  the 
name  of  Hunt,  as  the  broker  employed  at  the  sale,  and  were  left  in  the  possession  of 
Hunt  and  Sharpe,  as  the  brokers  of  J.  Moon.  The  plaintiffs  (below),  immediately 
after  the  purchase,  paid  J.  Moon  one  half  of  the  price  of  the  cotton.  Hunt  and  Sharpe 
knew  that  Moon  and  Co.  were  occasionally  in  the  habits  of  making  purchases  on  joint 
account,  but  at  the  time  of  making  the  first  purchases  in  question,  had  no  knowledge 
that  the  plaintifls  (below)  were  in  any  way  concerned.  In  August,  when  half  the 
purchases  were  completed.  Hunt  and  Sharpe  were  apprised  by  Moon  and  Son,  that  half 
the  Sural  cottons,  which  had  been  purchased  previously,  belonged  to  the  plaintifTs 
(below).  It  was  subsequently  agreed  between  the  plaintifls  (below)  and  J.  Moon  that 
the  cottons  should  be  divided,  and  accordingly  directions,  contained  in  letters  dated 
the  6th  and  11th  February,  Isiy,  were  given  by  the  plaintiffs  (below)  to  Hunt  and 
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Sharpe,  to  make  division  of  the  cottons  held  by  them  on  the  joint  account  of  Moon 
and  Son  and  the  plaintiff's  (below).  Hunt  and  Sharpe  having  received  similar  direc- 
tions from  Moon  and  Son  about  the  same  time,  proceeded  to  make  the  division  by 
specifying  in  separate  columns  the  warrants  which  were  respectively  appropriated  to 
the  plaintiffs,  and  to  Moon  and  Son  ;  and  on  the  20th  of  February  communicated  such 
division  to  both  parties,  and  received  their  approbation  of  the  same. 

About  the  latter  end  of  November,  1818,  Hunt  and  Sharpe  had  received  directions 
from  J.  Moon  to  procure  him  a  loan  of  from  20,000  to  25,0001.,  on  the  security  of  the 
East  India  warrants  then  in  their  possession,  and  they  [408]  informed  the  defendants 
(below)  of  the  request  of  J.  Moon,  and  applied  to  them  to  discount  the  acceptances  of 
them.  Hunt  and  Sharpe,  in  bills  drawn  on  them  by  Moon  and  Co.,  on  the  security  of 
the  whole  of  the  warrants,  which  the  defendants  (below)  agreed  to  do.  Accordingly, 
eight  bills  were  drawn  by  Moon  and  Son  upon,  and  accepted  by  Hunt  and  Sharpe,  for 
sums  amounting  in  the  whole  to  20,2721.,  payable  three  months  after  date,  and  dated, 
two  the  24th  November,  two  the  26th  November,  two  the  28th  November,  one  the 
1st  December,  and  one  the  2nd  December,  1818,  all  of  which  were  paid  when  they 
became  due.  'Ihese  bills  were  discounted  by  the  defendants  (below)  at  the  beginning 
of  December,  1818,  and  at  the  time  of  receiving  the  money  from  them,  and  as  a 
security  for  the  payment  of  the  bills.  Hunt  and  Sharpe  deposited  with  them  the  whole 
of  the  wariants. 

On  the  23rd  February,  Hunt  and  Sharpe  received  from  Moon  and  Son  the  follow- 
ing directions,  contained  in  a  letter  dated  15th  February:  "half  the  amount  from 
Williams's  is  all  1  could  wish,  or  even  nothing;  if  you  can  force  off  every  bale  of 
Cotton  1  have  in  London,  cash  in  time ;  if  half  should  be  done  by  Williams  and  Co., 
Mr.  Barton's  warrants  might  remain."  In  consequence,  an  application  was  made  by 
Hunt  and  Sharpe  to  the  defendants  (below),  to  renew  10,0001.  of  the  amount  of  the 
original  bills,  which  the  defendants  agreed  to  do,  by  discounting  other  bills  similar  to 
the  former,  on  a  sufficient  number  of  the  warrants  to  cover  that  amount  being  left 
with  them,  as  a  security  for  such  renewal.  Hunt  and  Sharpe  did  not,  at  any  time 
previous  to  such  renewal,  communicate  to  the  defendants  (below)  that  any  alteration 
had  taken  place  in  the  property,  or  that  the  plaintiffs  (below)  had  any  concern  in  it. 
On  the  2nd  March,  Sharpe,  of  the  firm  of  Hunt  and  Sharpe,  received  the  warrants 
from  the  defendants  (below)  for  the  express  purpose  of  dividing  them,  so  as  to  take 
10,0001.  worth  of  them  away,  and  to  return  10,0001.  worth  [409]  to  the  defendants 
(below),  to  remain  as  a  security  for  their  renewed  bills,  and  took  them  to  his  counting 
house  for  the  purpose  of  making  such  separation.  Having  done  so,  he  returned  to  the 
defendants  (below)  the  warrants  belonging  to  the  plaintiffs  (below),  and  retained  those 
which  had  been  appropriated  to  Moon  and  Son  ;  and  in  so  doing  acted  by  the  direc- 
tion of  Moon  and  Son,  but  without  any  communication  with,  or  authority  from,  the 
plaintiffs  (below).  On  the  2nd  March,  the  defendants  (below)  discounted  two  bills 
which  had  been  drawn  by  Moon  and  Son,  payable  at  three  months  after  'date,  upon 
and  accepted  by  Hunt  and  Sharpe  ;  and  on  the  1 1  th  March,  two  other  bills  drawn  and 
accepted  as  before  ;  which  four  bills  amounted  to  10,1211.,  and  which  were  dishououied 
when  they  became  due.  All  the  transactions  relating  to  the  drawing,  accepting,  and 
discounting  of  the  bills,  and  the  depositing  of  the  warrants  with  the  defendants  (below), 
took  place  without  the  knowledge,  privity,  or  consent  of  the  plaintiff's  (below).  The 
defendants  (below)  disposed  of  the  warrants,  and  the  cottons,  to  their  own  use,  and 
sold  the  latter  lor  73.371.  The  verdict  submitted  to  the  judgment  of  the  Court, 
whether,  upon  the  whole  matter,  the  defendants  (below)  were,  or  were  not  guilty  of 
the  trover  and  conversion  of  the  whole,  or  the  moiety  of  the  warrants  and  cottons. 

Tindal  for  the  plaintiff's  in  error.  As  between  the  parties  before  the  Court,  the 
consideration  of  fraud  has  no  place.  The  question  is  to  be  decided  by  thfe  rigid  rules 
of  law.  The  judgment  of  the  Court  below  was  erroneous ;  for,  1st,  the  plaintiffs  in 
error  had  a  lien  on  the  warrants  last  deposited,  either  to  the  extent  of  the  bills  last 
accepted,  or  at  least  to  that  of  an  undivided  moiety  of  those  warrants.  2dly,  If  that 
be  not  so,  the  plaintiffs  in  error  were  tenants  in  common  with  the  defendants  in  error 
of  the  warrants,  and  therefore  the  present  action  is  misconceived,  for  trover  will  not 
lie  for  one  tenant  in  com-[410]-mon  against  another,  under  the  circumstances  of  this 
case.  1st,  The  interest  which  Barton  and  Co.,  and  Moon  and  Son  had  in  the  cottons,  may 
be  considered  ui  two  points  of  view.  Either  that  Barton  and  Co.  were  subcontractors 
under  Moon  and  Sou,  for  a  moiety  of  the  property  previously  vested  in  Moon  and 
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Son,  in  which  case  the  pledge  of  the  whole  of  the  warrants  by  Moon  and  Son,  and 
the  lien  on  them  by  the  plaintitts  in  error,  would  have  been  undoubtedly  legal ;  or,  if 
both  were  originally'  interested,  then  they  were  partners,  and  a  pledging  by  one 
partner  will  bind  the  interest  of  the  other.  The  first  view  is  supported  by  the  facts  of 
the  case.  Mo  >n  was  the  person  who  gave  directions  for  the  purchase  of  the  cottons 
on  his  own  account ;  they  were  so  purchased ;  the  warrants  were  made  out  to  Hunt 
and  -Sharpe,  as  his  brokers ;  and,  at  that  time,  Hunt  and  Sharpe  looked  to  him  alone 
,is  the  real  purchaser.  It  is  true,  that  at  a  subsequent  period.  Hunt  aud  Sharpe 
learned  that  Barton  and  Co.  had  an  interest  in  the  purchase.  But  that  circumstance 
will  not  affect  the  interests  of  third  persons,  who  were  ignorant  that  the  purchase  was 
a  joint  one  ;  and  with  respect  to  such  persons,  Barton  and  Co.  are  not  to  be  considered 
as  original  purchasers,  but  merely  as  sub-contractors.  Saville  v.  Robertson  (4  T.  R.  720), 
Young  v.  Hunhr  (-1  Taunt.  582).  However,  taking  the  other  view  of  the  case,  and 
supposing  this  to  have  been  a  purchase  which  vested  an  undivided  moiety  of  the  goods 
in  each  of  the  parties  from  the  commencement;  under  those  circumstances  Moon 
and  Son  were  tenants  in  common  of  the  goods,  and  the  interest  which  Moon  and  Son  had 
in  them,  gave  them  authority  to  pledge  the  whole,  as  against  the  other  partners.  If 
two  persons  purchase  an  article  jointly,  up  to  the  separation  they  are  tenants  in  common 
of  it,  with  all  the  incidents  of  a  tenancy  in  common.  That  whatever  is  done  by  one 
[411]  tenant  in  common  will  bind  the  interest  of  the  other,  is  a  known  principle,  aud 
has  been  decided  in  many  cases  not  to  be  distinguished  from  the  present,  Eaha  v. 
li'i/land  (Gow's  X.  P.  Rep.  132).  [Hullock,  B.  That  was  a  joint  adventure.  The 
seed  was  bought  with  a  \iew  to  an  immediate  re-sale ;  but  in  this  case.  Barton  &  Co. 
had  no  idea  of  that.  Park,  J.  That  was  decided  as  being  a  mere  jjartnership  trans- 
action, and  it  was  too  clear  to  be  reported  in  Bank.]  There  is  no  real  and  substantial 
distinction  between  that  and  the  present  case.  Tupper  v.  Haytlionie  (ibid.  135),  Ex 
parte  Gellar  (I  Rose's  B.  Cas.  297).  Therefore,  up  to  the  2d  March,  1819,  the 
plaintiffs  in  error  had  a  lien  upon  the  whole  of  the  warrants  for  the  full  amount  of 
the  bills  accepted  by  them.  (Pollock,  F.,  for  the  defendants  in  error,  observed  that 
four  of  the  original  bills  had  been  at  that  time  paid.)  Then  they  had  a  lien  on  the 
warrant  for  such  of  the  bills  as  were  not  then  due.  They  stood  in  the  situation  of 
Moon  and  Son,  and  were  tenants  in  common  of  the  warrants  with  Barton  and  Co. 
At  least  they  had  a  lien  on  Moon  and  Son's  undivided  moietj-.  Their  lien  was  not 
destroyed  by  their  entrusting  the  warrants  to  Sharpe  on  that  morning,  in  utter 
ignorance  of  the  interest  of  the  defendants  in  error, — by  the  division  made  by  him, — 
nor  by  the  wrongful  return  of  the  warrants  belonging  to  the  defendants  in  error. 
They  never  parted  with  their  lien.  Sharpe  was  their  agent  for  the  express  and  sole 
purpose  of  dividing  the  warrants,  for  the  supposed  benefit  of  Moon  and  Son.  Their 
lien  for  the  old  and  renewed  bills,  on  the  entire  moiety,  which  was  brought  back, 
still  subsisted  ;  or  at  all  events  subsisted  to  the  extent  of  half  that  moiety.  2dly,  The 
defendants  in  error  weie  tenants  in  common  with  the  plaintiffs,  and  consequently 
cannot  maintain  an  action  of  trover  against  the  plaintiffs  in  error,  for  there  has  not 
been  that  destruction  of  property  which  alone  would  enable  one  tenant  in  common 
to  bring  trover  against  another.  Litt.  s.  323.  Co.  Litt.  [412]  200  a.  b.  Heath  v. 
Hubbard  (i  East,  110)  Barnurdistoii  v.  Chapnmn  (cited  ibid.  Bull.  N.  P.  34,  35). 
From  these  authorities,  it  is  evident  that  destruction,  or  subsistence  of  the  subject- 
matter  of  the  tenancy  in  common,  is  the  criterion  whether  this  action  will,  or  will  not 
lie.  Xow  here  the  subject-matter  has  only  been  changed  into  money,  therefore,  qua- 
cunque  via,  the  action  is  not  maintainable.  If  there  be  any  remedy,  it  is  by  bill  in 
equity,  for  an  account  of  a  moiety  of  the  proceeds  of  the  cotton. 

Pollock,  F.,  contra.  The  facts  have  been  thrown  into  the  shade.  The  agreement 
was  to  make  a  purchase  on  joint  account.  That  disposes  of  the  cause  of  Young  v. 
Hunter.  The  purchase  was  actually  made,  and  the  warrants  taken,  not  in  the  name 
of  Moon  and  Son,  but  of  Hunt ;  therefore  the  contract  enured  for  the  benefit  of  all 
the  parties  really  interested,  for  whom  the  brokers  were  trustees.  Immediately  after 
the  purchase.  Barton  and  Co.  paid  Moon  and  Son  for  their  share  of  the  goods  ;  and 
any  contract  for  sale,  accompanied  with  payment,  at  once  transfers  the  property  to 
the  buyer,  without  an  actual  delivery.  A  division  of  the  cottons  and  warrants  took 
place  in  February,  which  was,  without  any  delay,  communicated  to  both  parties,  and 
approved  of  by  them.  From  that  moment  B.  and  Co.  became  separately  entitled  to 
all  the  warrants  appointed  to  them,  and  M.  and  Son  to  the  others,  and  a  joint  action 
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would  not  lie  against  H.  and  S.  for  a  refusal  to  deliver  them.  The  warrants  being 
all  in  the  possession  of  the  plaintiils  in  erior  on  the  2d  March,  after  four  of  the  old 
bills  had  been  due  and  paid,  the  brokers  obtained  possession  of  them,  in  order  to 
make  a  separation,  which  they  did  make  ;  and  withdrawing  those  assigned  to  M.  and 
Son,  re-delivered  those  appropriated  to  B.  and  Co.  By  the  5th  March,  the  remainder 
of  the  old  bills  were  paid.  On  the  2d  Maich,  the  plaintiffs  in  error  dis-[413]-counted 
two  new  bills  ;  and,  on  the  11th,  two  more  ;  and  to  those,  whatever  claim  they  have, 
must  be  limited.  Trover  is  maintainable.  Ihe  plaintiffs  in  error  did  not,  as  has 
been  assumed,  become  tenants  in  common  by  virtue  of  the  pledge  made  to  them  by 
a  tenant  in  common.  A  pawnee  of  property  from  the  absolute  owner,  does  not 
acquire  all  the  rights  of  the  owner.  He  takes  only  a  lien,  which  is  a  I'ight  to  hold 
the  property  of  which  he  has  possession  till  the  claim,  in  respect  of  which  the  lien 
arises,  is  satisfied.  Liens  merely  give  a  right  of  possession  ;  and  a  pawnee  has  no 
right  to  sell,  or  dispose  of  the  property  pawned  to  repay  himself.  In  this  case,  the 
warrants  were  merely  deposited  with  the  plaintiff's  in  error,  by  way  of  security,  and 
these  warrants  having  belonged  to  B.  and  Co.,  it  follows,  of  course,  that  they  are 
responsible  to  B.  and  Co.  for  the  proceeds  of  the  sale  of  them,  in  an  action  of  trover. 
In  a  case  cited  below,  by  Abbott,  C.  J.,  from  Com.  Dig., (a)  it  was  held,  that  if  a 
bailee  sells  the  goods  of  another,  the  very  act  of  sale,  on  his  part,  is  such  a  conversion 
as  to  entitle  the  owner  to  maintain  trover.  In  trover  against  a  pawnee,  or  bailee, 
for  the  goods  sold,  he  has  never  been  permitted  to  do  more  than  ask  the  jury  to  take 
his  lien  in  mitigation  of  damages ;  and  a  question  is  now  pending  in  B.  R.,  whether 
he  can  even  do  that.  2nd,  It  is  a  sufficient  answer  to  the  other  point,  that  the  plaintiffs 
in  error  never  were  tenants  in  common  of  the  goods,  no  assignment  of  any  person's 
estate  therein  having  been  made  to  them.  Oi'iginally,  they  had  a  mei'e  bailment  of 
them  by  way  of  lien,  and  that  was  destroyed  by  the  division.  In  Saville  v.  liobcrlson, 
one  of  the  joint  adventurers  originally  bought  the  goods,  in  his  own  name,  and  others 
were  afterwards  let  in  to  an  interest  in  them  ;  but  here,  originally,  there  was  a  joint 
purchase,  ending  in  a  division  and  appropriation  Ex  parte  Gellar  is  not  applicable. 
[414]  This  case  raises  the  question,  whether,  by  the  law  of  England,  the  property  of 
any  person  can  be  pledged  without  his  consent.  There  is  a  broad  distinction  between 
a  sale  and  a  pledge.  In  the  case  of  a  sale,  the  money  is  advanced  on  the  ci'cdit  of 
the  property  ;  but  pledging  property  being  out  of  the  ordinary  coui'se  of  commerce, 
the  law  supposes  that  the  lender  I'eposes  a  confidence  in  the  pledgor,  that  he  will  not 
pledge  without  being  entitled  to  do  so;  and,  if  his  title  fails,  the  security  of  the 
pledge  fails  also. 

Best,  C.  J.  (C.  P.).  Mr.  Tindal  has  fairly  told  us  that  this  case  is  to  be  decided 
according  to  the  strict  rules  of  law.  Sitting  here  as  a  Court  of  law,  whatever  may 
be  the  private  opinion  of  any  of  us,  we  are  bound  to  determine  according  to  the  law 
as  it  stands  at  present.  Certainly  one  understands  that  it  is  in  the  contemplation  of 
persons  of  very  considerable  eminence  to  (*)  alter  the  law  with  respect  to  many  cases 

(a)  Com.  Dig.  tit.  Action  on  the  ease  upon  trover,  E.  citing  2  Salk.  655.  See 
5  B.  &  A.  401. 

(*)  The  learned  judge  here  alluded  to  the  6  ,Geo.  IV.,  c.  94,  for  amending 
the  4  Geo.  IV.,  c.  83,  (an  act  for  the  better  protection  of  merchants  and  otheis, 
entering  into  contracts  in  relation  to  goods,  &c.  intrusted  to  factors,  or  agents),  then 
in  progress  through  parliament  ;  which,  amongst  other  provisions,  by  the  second  section 
enacts,  that  "from  and  after  the  first  day  of  October,  1826,  any  person  or  persons 
intrusted  with  and  in  possession  of  any  bill  of  lading,  India  warrant,  dock  warrant, 
warehouse  keeper's  certificate,  wharfinger's  certificate,  warrant  or  order  for  delivery 
of  goods,  shall  be  deemed  and  taken  to  be  the  true  owner  or  owners  of  the  goods, 
wares,  and  merchandize  described  and  mentioned  in  the  said  several  documents  herein- 
before stated  respectively,  or  either  of  them,  so  far  as  to  give  a  validity  to  any  contract 
or  agreement  thereafter  to  be  made  or  entered  into  by  such  person  or  persons  so 
intrusted,  and  in  possession  as  aforesaid,  with  any  person  or  persons,  body  or  bodies 
politic  or  corporate,  for  the  sale  oi-  disposition  of  the  said  goods,  wares,  and 
merchandize,  or  any  part  thereof,  or  for  the  deposit  or  pledge  thereof,  or  any  part 
thereof,  as  a  security  for  any  money  or  negotiable  instrument  or  instruments  advanced 
or  given  by  such  person  or  persons,  body  or  bodies  politic  or  corporate,  upon  the  faith 
of  such  several  documents,  or  either  of  them :  provided  such  person  or  persons,  body 
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like  the  present ;  and  few  of  us  will  deny  that  the  intended  alteration  will  render  it 
better  suited  to  the  existing  state  of  society  than  it  now  is.  In  ancient  times,  persons 
generally  kept  their  property  in  their  own  hands,  and  though  thei'e  were  factors  and 
agents,  yet  their  situation  with  regard  to  the  property  entrusted  to  [415]  them  was 
known.  But  at  the  present  day,  the  true  owner  of  property  frequently  remains  in 
the  back  ground,  and  the  factor  or  agent  stands  forward  as  the  proprietor.  That 
being  so,  it  is  probably  not  unwise  to  extend  to  that  class  of  cases,  under  which  the 
case  before  the  Court  ranges  itself,  a  principle  which  has  been  partially  introduced 
into  this  part  of  our  law  ;  viz.  that  where  the  true  owner  of  goods  allows  a  factor  or 
agent  to  hold  himself  forth  to  the  world  as  the  owner,  the  owner  shall  be  bound  by 
the  factor's  or  agent's  acts,  in  the  same  manner  as  by  his  own.  In  this  case,  all  that 
the  agent  had  in  his  possession  was  the  East  India  warrants,  which  are  nothing  more 
than  the  keys  of  the  warehouse.  He  had  merely  the  possession  of  the  property,  and 
that  did  not  enable  him  to  dispose  of  it  to  the  prejudice  of  the  true  owner;  therefore 
the  true  owner  cannot  be  bound  by  any  thing  done  by  him.  Two  points  have  been 
submitted  for  our  consideration: — 1st,  That  by  the  act  of  Moon  and  Son,  who  were 
tenants  in  common  with  Barton,  or  by  that  of  their  agents.  Hunt  and  Sharpe,  pledging 
the  warrants,  the  goods  were  bound.  The  '2nd  point  (which  is  so  connected  with  the 
first,  that  in  deciding  the  one  we  dispose  of  the  other  also)  is,  that  the  defendants  in 
error,  being  tenants  in  common  with  the  plaintifts  in  error,  cannot  maintain  trover  in 
a  Court  of  law,  but  their  rights,  if  they  have  any,  must  be  decided  in  a  Court  of  [416] 
equity  We  should  have  thought  that  there  was  a  great  deal  of  weight  in  that  argu- 
ment, if  this  transaction  had  continued  on  the  same  footing  on  which  it  stood  origin- 
ally, and  the  second  arrangement  had  not  taken  place.  But  we  think  it  unnecessary 
to  say  what  would  have  been  the  situation  of  the  parties,  if  the  original  agreement 
had  been  undisturbed,  because  we  consider,  that  by  the  second,  every  lien  which  the 
bankers  had  was  given  up,  and  a  new  contract  entered  into.  A  partition  of  the  goods 
was  made  by  the  agent,  and  assented  to  by  the  owners,  and  for  that  purfiose  Sharpe 
was  agent  of  the  one  party  for  his  moiety,  and  of  the  other  party  for  the  other  moiety. 
From  that  moment  there  was  an  end  of  all  partnership ;  and  each  puichaser  was 
owner  exclusively  of  the  portion  of  the  propeity  allotted  to  him.  Sharpe  therefore 
could  have  had  no  right  to  pledge  the  property  of  the  defendants  in  error,  in  conse- 
quence of  anything  said  to  him  by  Moon  and  Son,  because  the  Moons  were  then  as 
perfect  strangers  to  the  share  of  Barton  &  Co.,  as  any  other  person  whatever.  After 
the  division.  Barton  and  Co.'s  warrants  were  delivered  to  the  bankers.  Sharpe  had 
held  one  moiety  of  these  warrants  in  his  hands  for  the  Moons,  the  other  moiety  for 
Barton  &  Co.  ;  therefore,  without  the  authority  of  Barton  &  Co.,  he  could  not  by  any 
possibility  affect  their  rights.  This  special  verdict  finds,  that  without  any  authority 
from  those  parties,  but  by  a  wicked  fraud  concerted  between  him  and  the  Moons,  he 
deposited  with  the  plaintifts  in  error,  the  warrants  which  belonged  to  Barton  &  Co., 
as  a  security  for  the  sum  of  10,0001.,  which  was  advanced  solely  to  the  Moons.  The 
transaction  therefore  reduces  itself  to  the  simple  case,  in  which  one  man,  without  the 
authority  of  another,  pledges  the  property  of  that  other ;  and  the  question  comes  to 
this, — where  property  is  pledged  under  such  circumstances,  can  the  pledgee  have  any 
lien  against  the  true  owner?  I  take  it  to  be  clear,  as  the  law  now  stands,  [417]  that 
if  I  leav  e  my  property  with  another  person,  or  he  gets  it  into  his  hands,  he  cannot 
affect  it  without  my  consent  ;  and  that  therefore  if  he  does  so,  1  am  entitled  to  main- 
tain an  action  against  him  to  recover  it.  Consequently,  I  am  of  opinion  that  the 
judgment  should  be  affirmed  for  the  whole  ;  for  if  the  defendants  in  error  be  entitled 
to  recover  as  to  part,  they  are  certainly  entitled  as  to  the  whole. 
Judgment  affirmed. 

or  bodies  politic  or  corporate,  shall  not  have  notice  by  such  documents,  or  either  of 
them,  or  otherwise,  that  such  person  or  persons  so  intrusted  as  aforesaid,  is  or  are 
not  the  actual  and  bona  fide  owner  or  owners,  proprietor  or  proprietors  of  such  goods, 
wares,  or  merchandize,  so  sold,  or  deposited,  or  pledged  as  aforesaid  ;  any  law,  usage, 
or  custom  to  the  contrary  thereof  in  any  wise  notwithstanding." 
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RusHWORTH,  Gent.,  one,  &c.,  v.  Craven,  Clerk.  Exchequer  of  Pleas.  June  9th, 
1825. — In  an  action  for  penalties  on  the  game-laws  limited  to  be  brought  within 
six  months,  if  the  defendant  goes  to  trial  without  having  obtained  a  particular  of 
the  penalties  meant  to  be  proceeded  for,  the  plaintiH  is  entitled  to  recover  in 
respect  of  an  offence  committed  within  six  months  from  the  commencement  of 
the  action,  although  proved  not  to  have  been  known  to  him  till  six  months  after 
its  commission.  And  it  is  not  a  question  for  the  jury,  whether  the  action  was 
brought  for  that  offence. — The  evidence  of  colourable  title,  necessary  to  make  a 
deputation  a  defence  to  an  action  on  the  game  laws,  is  such  as,  prima  facie,  affords 
a  fair  presumption,  1st,  of  the  existence  of  a  manor ;  2dly,  that  there  exists  some 
serious  claim  to  the  manor,  on  the  part  of  the  person  under  whom  the  defendant 
claims  a  right  to  act ;  and  if  the  evidence  actually  given  does  not  amount  to 
that,  it  ought  not  to  be  left  to  the  jury. — Semble,  that  a  deputation  is  not  evi- 
dence of  qualification,  without  proof  of  registration  with  the  clerk  of  the  peace. — 
Semble,  that  deputation  is  not  admissible  as  evidence  of  the  existence  of  a  manor, 
without  a  foundation  being  first  laid  in  fact. 

This  was  an  action  of  debt,  on  the  game  laws,  brought  in  Hilary  term,  1824,  to 
recover  several  penalties  for  keeping  and  using  a  gun  and  setter  for  the  destruction  of 
game,  within  six  months  (*)  before  the  commencement  of  the  suit,  without  being 
qualified.  On  the  trial,  before  Bayley,  J.,  at  the  last  assizes  for  Yorkshire,  the 
plaintiff  proved  one  offence  to  have  been  committed  by  the  defendant,  on  the  5th 
September,  1823  ;  but  it  appeared,  that  it  was  not  communicated  to  him  till  upwards 
of  six  months  after.  A  second  ofTence  was  proved  to  have  taken  place  on  the  6th 
October,  182-3,  within  the  manor  of  Aldborough.  There  were  three  grounds  of 
defence  ;  the  first  applied  to  both  instances, — that  the  defendant  was  qualified  in 
point  of  estate,  but  this  failed.  The  second  was  directed  to  the  act  of  the  5th 
September  only, — that  the  [418]  plaintiff'  had  not  commenced  the  action  on  account 
of  that  act,  inasmuch  as  it  was  not  known  to  him  till  afterwards,  and  therefore  he 
was  not  entitled  to  recover  in  respect  of  it.  The  third  was  meant  to  meet  the  second 
offence  charged, — that  the  defendant  was  gamekeeper  for  the  manor  of  Aldborough, 
under  a  deputation  from  the  lords.  In  support  of  this,  a  deputation  was  put  in,  dated 
27th  May,  1814,  granted  by  "Nicholas  Holme,  Eobert  Bigley,  and  Joseph  Coltman, 
clerks,  lords  of  the  manor  of  Aldborough  in  the  East  Riding  of  the  county  of  York," 
to  the  plaintiflf.  It  was  indorsed,  as  entered  and  registered  with  the  clerk  of  the 
peace,  September  1st,  1814;  but  no  extrinsic  evidence  of  the  entry  and  registration 
was  adduced.  The  signatures  were  verified,  and  parol  evidence  given  that  Holme, 
Bigley,  and  Coltman,  as  vicars  of  Aldborough  and  two  other  parishes,  and  trustees, 
for  the  time  being,  of  a  charity  called  "  Temperon's  charity,"  acted  as  lords  of  the 
manor ;  and  that  the  trustees  had  always  had  a  gamekeeper  acting  for  them.  One 
witness  stated,  that  the  trustees  held  courts,  but  he  never  had  been  present  at  one. 
It  appeared,  however,  that  there  was  another  and  much  larger  manor,  called  "Thorpe 
with  Aldborough,"  which  comprised  the  grounds  over  which  the  first  alleged  manor 
extended,  and  belonged  to  a  Mr.  Harrison,  who  "  owned  ground  co-extensive  with 
the  "  alleged  "  manor,"  and  constantly  appointed  a  keeper  ;  and  that  the  two  keepers 
claimed,  and  exercised  the  right  of  sporting  over  the  more  limited  district  without 
interruption  on  either  side.  The  plaintiff's  counsel  contended,  that  there  was  not 
sufficient  evidence  of  the  existence  of  a  manor  of  Aldborough,  or  of  the  persons  who 
signed  the  deputation  being  the  lords  ;  and  that  the  plaintiff  was  entitled  to  a  verdict 
for  both  the  acts  proved.  The  learned  judge  left  two  questions  to  the  jury, — 1st, 
Whether  the  action  had  been  brought  for  the  act  of  the  5th  September?— 2nd, 
Whether  Aldboi'ough  was  a  manor,  and  H.  B.  and  C.  the  lords'!  The  jury  found  a 
general  verdict  [419]  for  the  defendant ;  but  liberty  was  given  to  move  to  set  it 
aside,  and  enter  a  veidict  for  the  plaintiff,  if  the  Court  should  be  of  opinion  that  the 
points  left  to  the  jury  should  not  have  been  so  left. 

Parke,  having  obtained  a  rule  nisi  for  setting  aside  the  verdict,  and  entering  a 
verdict  for  the  plaintiff  for  101.  for  two  penalties;  or  obtaining  a  new  trial. 

Pollock,  F.,  shewed  cause.     Both  points  were  properly  left  to  the  jury,  and  the 

(*)  This  limitation  is  provided  by  the  2  G.  III.,  c.  19,  s.  6.  See  the  5th  section  of 
the  same  stat.  5  An.  c.  14,  s.  4.     9  An.  c.  25.     3  G.  I.,  c.  11.     8  G.  I.,  c.  19,  s.  1. 
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verdict  on  both  ought  to  stand.  The  first  seems  not  to  have  been  decided  in  any 
case,  but  to  rest  entirely  on  principle.  The  defendant  had  a  right  to  be  in  the  same 
situation  before  the  jury  in  which  he  would  have  been  placed  by  applying,  before  plea 
pleaded,  for  a  particular  of  the  penalties  for  which  the  plaintitt'  was  suing.  If  he  had 
done  so,  the  particular  could  not  have  included  the  act  of  the  .5th  September,  because 
it  was  not  then  known  to  the  plaintiff,  and  consequently  he  would  be  precluded  from 
proving  it  at  the  trial.  The  plaintif!'  was  not  aware  of  this  act  till  si.x  months  after 
its  commission,  the  period  of  limitation  prescribed  by  the  statute  for  commencing  an 
action,  and  therefore  his  proceeding  on  it  was  a  fraud  upon  the  statute,  which  the 
Court  ought  not  to  sanction.  If  this  were  a  case  of  a  debt,  although  the  defendant 
had  not  asked  for  a  particular,  he  might  have  brought  forward  any  unsatisfied  claim 
at  the  trial,  and  it  would  be  allowed.  In  a  popular  action  for  penalties,  the  defendant 
has  not  that  piotection,  but  he  may  be  protected  by  the  particular  ;  and  although  he 
has  not  obtained  one,  he  has  a  right  to  be  relieved  from  any  demand  which  he  shews, 
at  nisi  prius,  to  be  unconnected  with  that  in  the  plaintiff's  contemplation  at  the  time 
of  commencing  the  suit;  and  as  to  any  such,  the  judge  should  tell  the  jury  to  find 
for  him,  otherwise  the  limitation  will  be  a  dead  letter.  Secondly,  the  defence  applic- 
able to  the  other  act  of  sporting  was  a  [420]  good  one.  There  was  an  actual  appoint- 
ment of  the  defendant  as  game  keeper  of  the  manor  of  Aldborough,  in  Court ;  a 
witness  stated  that  the  trustees  had  acted  as  lords  of  that  manor  and  was  not  cross- 
examined.  Evidence  of  a  person's  acting  in  any  character  is  evidence  of  his  sustaining 
that  character,  till  disproved,  and  therefore  the  defendant's  counsel  are  now  estopped 
from  asserting  that  the  trustees  were  not  lords.  The  plaintirt"'s  two  witnesses  spoke 
of  a  manor  of  Aldborough.  On  the  whole,  there  was  evidence  of  a  manor,  and  that 
the  trustees  had  a  better  title  than  Mr.  Harrison,  and  that  is  a  sufficient  answer  to  an 
action  of  this  description,  in  which  the  title  to  the  manor  will  not  be  tried.  In 
Cakraft  v.  Gihhs  (-5  T.  R.  19),  Lord  Kenyon,  C.  J.,  said,  that  "where  a  party  has  even 
a  colourable  title  only  to  a  manor,  a  penal  action  is  not  a  mode  of  proceeding  by 
which  the  Court  will  investigate  it."  Hankins  v.  Bailey  (4  T.  R  681,  in  notis),  Bhmt 
v.  Grimes  (id.  682).  Buller,  J.,  said,  in  the  last  case,  that  proof  of  colourable  title, 
and  the  exercise  of  manorial  rights,  would  be  a  sufficient  defence  against  the  penalties 
of  the  act.  In  Steel  v.  Pricket  (2  Stark.  463),  it  was  ruled  by  .Abbott,  C.  J.,  that 
reputation  alone  was  admissible  as  evidence  of  the  existence  of  a  manor. 

Parke  in  support  of  the  rule.  There  was  nothing  in  the  case  for  the  jury.  The 
first  question  did  not  appear  on  the  face  of  the  record,  and  was  not  within  their 
province.  The  defendant  has  no  reason  to  complain  of  hardship,  because  he  might 
have  called  for  a  particular  of  the  penalties  sought  to  be  recovered,  which  would  have 
been  granted.  With  respect  to  the  second  point,  the  evidence  was  quite  insufficient 
to  support  a  qualification  grounded  on  a  deputation.  For  that  purpose  a  colourable, 
that  is,  a  prima  facie  title  to  a  manor  must  be  made  out  in  the  persons  who  give  the 
appointment.  It  ouyht  to  be  [421]  proved  by  tbe  reputation  of  old  persons,  or  by 
the  holding  of  courts  from  time  to  time,  that  there  is  a  manor.  No  such  evidence  of 
reputation  was  adduced  :  one  witness  only  spoke  to  the  holding  of  courts,  and  he 
never  had  been  present  at  any.  Even  if  there  had  been  a  presumption  of  title,  the 
defendant  ought  to  have  gone  further,  and  shewn  an  entry  of  the  deputation  with  the 
clerk  of  the  peace,  for  by  the  9  Ann.  c.  25,  s.  1,  those  gamekeepers  only  whose  names 
are  so  entered  are  empowered  to  kill  game. 

[Hullock,  B.,  observed,  that  the  48  Geo.  III.,  c.  93,  by  which  the  3  Geo.  I.,  c.  11, 
had  been  repealed,  introduced  new  regulations  respecting  the  appointment  of  game- 
keepers.(*)]  The  argument  is  not  affected  by  those  acts.  It  would  introduce  the 
greatest  confusion,  if  such  evidence  could  be  laid  before  a  jury. 

GR.A.H.AM,  B.  With  respect  to  the  trespass  of  the  .5th  of  September,  I  think,  under 
the  circumstances,  it  was  perfectly  competent  to  the  plaintiff  to  proceed  on  that  act 
without  infringing  on  the  statute.  The  statute  only  says,  that  for  every  oft'ence 
within  it,  the  person  suing  shall  bring  an  action  within  six  months.  Provided  there- 
fore the  action  be  commenced  within  six  months  from  the  commission  of  the  oft'ence, 
I  see  no  reason  for  precluding  the  party  from  availing  himself  of  information  obtained 
subsequently  ;  and  all  danger  of  fraud  upon  the  statute  might  be  avoided  by  a  simple 

(*)  An  abstract  of  the  statutes  on  the  subject  of  gamekeepers  is  given  in  a  note 
to  the  2nd  vol.  of  Mr.  Christian's  edition  of  Blackstone,  p.  418. 
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application  to  a  judge  for  a  description  of  the  specific  offences  for  which  the  plaintiff 
meant  to  go.  It  appears  to  me,  that  the  learned  judge,  in  making  it  a  question  of 
fact  for  the  jury,  whether,  at  the  time  of  the  commencement  of  the  action,  the  plaintiff 
had  been  aware  of  the  first  act,  was  transferring  to  them  a  matter  not  [422]  within 
their  functions.  The  true  question  on  this  part  of  the  case  was, — was  there  clear 
evidence  of  an  offence  within  the  statute ;  and  of  that  there  was  no  doubt.  The 
defence  to  the  second  act  stands  upon  the  qualification  of  the  defendant,  constituted 
by  the  deputation  of  these  three  gentlemen,  who  are  stated  to  have  acted  as  trustees 
of  the  charity,  and  lords  of  the  manor.  The  law  is  clear,  that  in  such  a  case,  a  Court 
will  not  go  into  minute  controversy  concerning  the  rights  of  a  manor:  and  here  it 
would  not  enter  into  the  question  of  title,  between  these  gentlemen  and  Mr.  Harrison, 
who  gave  another  deputation,  and  who  has  the  whole  estate  commensurate  with  the 
manor.  But  the  Court  requires  the  party  to  shew  some  colourable  title,  that  is,  as 
I  understand  it,  some  prima  facie  evidence  affording  a  fair  presumption  of  title  in  the. 
persons  claiming  to  be  lords.  But  all  the  evidence  on  that  head  was  vague  and 
unceitain.  The  most  material  proof  of  those  gentlemen  having  acted  as  lords,  was' 
afforded  by  the  deputation  signed  by  them,  but  in  order  to  invest  a  per.son  with  the 
full  privilege  that  instrument  purports  to  confer,  I  think  that,  under  the  statutes, 
it  should  have  undergone  the  ceremony  of  being  inrolled.  As  it  was  not  inrolled,  and 
as  there  was  much  stronger  proof  of  title  in  Mr.  Harrison,  because  he  not  only  also 
appoints  a  keeper,  but  is  owner  of  the  whole  of  the  land  ;  there  is  a  total  absence  of 
that  prima  facie  evidence  which  should  induce  the  Court  to  presume  in  favour  of  the 
title  of  the  trustees,  in  preference  to  that  of  Mr.  Harrison.  Upon  these  grounds,  I 
think,  that  neither  of  these  acts  is  covered  by  the  defence  set  up,  and  that  the  rule 
should  be  made  absolute  for  both  penalties. 

Garrow,  B.  The  record  of  nisi  prius  claimed  penalties  for  certain  acts  on  days 
of  which  the  5th  of  September  was  one,  and  the  6th  of  October  another ;  and  if  a 
particular  had  been  applied  for,  and  ordered,  it  would  probably  have  stated  those 
acts ;  therefore,  the  defendant  was  not  [423]  taken  by  surprise  at  the  trial,  because 
the  declaration  informed  him  of  all  for  which  the  plaintiff  proceeded.  With  respect 
to  the  qualification  of  the  defendant,  (disclaiming  any  intention  of  going  into  the 
presumed  title  of  the  lord  of  the  manor  in  an  action  on  the  game  laws),  surely,  if  a 
man  is  to  be  protected  under  a  person,  as  a  lord  of  a  manor,  he  should  give  some 
reasonable  evidence  that  there  is  a  manor,  and  that  that  person  is  the  lord  of  it.  The 
proof  of  the  latter  depends  almost  wholly  on  the  fact,  that  certain  persons  put  their 
names  to  a  paper,  deputing  the  defendant  as  their  gamekeeper  over  a  manor,  without 
any  thing  at  all  l)eing  produced  which  can  be  called  evidence  of  the  existence  of  the 
manor  ;  and  we  find  that  another  keeper  sports  over  the  same  lands,  claiming  under 
different  rights.     It  appears  to  me  that  on  both  points  the  verdict  was  incorrect. 

HuLLoCK,  B.  I  am  of  the  same  opinion, —  and  that  the  rule  should  be  made 
absolute  to  enter  a  verdict  for  the  plaintiff'  on  both  counts.  With  inspect  to  the 
evidence  of  qualification,  there  is  certainly  no  doubt  that  at  nisi  prius,  a  judge  will  not 
go  into  minute  evidence  as  to  whether  a  manor  does,  or  does  not,  exist.  But  to  make 
a  deputation  a  defence  to  an  action  of  this  kind,  the  party  must  go  into  evidence  of 
colourable  title  to  the  manor,  and  that  some  serious  claim  to  it  exists  on  the  part  of 
those  under  whom  he  claims  to  act.  Here  the  only  evidence  of  title  is  the  document 
signed  by  the  trustees.  But  the  proof  of  it  went  no  further  than  the  bare  production  ; 
whether  it  was  inrolled  or  not  does  not  appear,  and  therefore  probably  not.  I  am 
aware  of  what  was  ruled  respecting  reputation  as  evidence  of  a  manor,  in  the  case  of 
the  manor  of  Hampstead  (2  Stark.  46(1)  ,  but  I  have  always  understood,  that  to  render 
reputation  admissible,  you  must  first  lay  a  founda  [424]-tion  in  fact.  Without  that  it 
is  nothing.  The  onlj'  fact  attempted  to  be  proved  in  this  case  was  the  existence  of 
that  document ;  whereas  some  roll,  or  record,  or  book  should  have  been  produced.  If 
there  had  been  conflicting  evidence  of  manorial  rights  on  both  sides,  that  would  have 
been  suflicient.  As  to  the  other  part  of  the  case,  although  there  may  be  inconvenience 
in  holding,  as  I  think  we  are  bound  to  hold,  still  it  seems  to  me  that  the  direction  was 
erroneous,  and  that  the  point  left  to  the  jury  was  not  a  question  for  them.  This  is 
an  action  to  recover  penalties  for  offences  against  the  laws  for  the  preservation  of  the 
game.  The  defendant  knows  very  well  when  it  is  commenced,  whether  he  has  been 
guilty,  or  not  guilty,  of  any  offence  against  those  laws.  And  in  order  that  he  may 
not  be  surprised  at  the  trial,  by  evidence  of  sporting  on  a  particular  day,  which  he 
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might  be  able  to  explain,  if  he  had  notice,  his  proper  course  of  proceeding  is  to  make 
an  application  to  a  judge  for  a  particular  of  the  offences,  which  is  uniformly  granted. 
If  that  had  been  done,  all  this  ditBculty  would  have  vanished,  because  the  plaintiff" 
would  have  specified  in  the  particular  the  clays  for  which  he  meant  to  proceed,  and  if 
the  day  in  question  had  not  been  mentioned,  he  would  be  precluded  at  the  trial  from 
offering  any  e\'idence  relating  to  it.  For  these  reasons,  I  am  of  opinion  that  a  verdict 
should  be  entered  for  both  penalties. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff  for  both  penalties  (Hunt  v. 
Andrews,  3  B.  &  Aid.  341). 


[425]    Ix  THE  Exchequer  Chamber.    (Before  the  Lord  Chief  Baron.) 

Tucker  v.  Sanger  and  Others.  June  8th,  1825. — An  heir  at  law  is  usually  entitled 
to  an  issue  of  devisavit  vel  non,  and  is  not  liable  to  pay  costs,  notwithstanding 
the  issue  be  found  against  him,  and  the  will  consequently  be  established. 

[For  former  proceedings  see  M'Cle.  424;  13  Price,  119,  607  ;  147E.  R.  1098  (with  note).] 

The  Master,  by  his  report,  dated  22nd  February,  1825,  certified  the  defendant, 
Edward  Sanger,  to  be  tenant  in  fee  of  some  part  of  the  estates,  and  tenant  in  tail  of 
other  parts,  and  that  it  would  be  necessary  for  him  to  suffer  a  common  recovery  for 
giving  such  estate  tail,  and  in  the  deed  to  make  the  tenant  to  the  praecipe  to  declare 
his  assent  to  the  devise  contained  in  the  testator's  will.  This  report  was  confirmed, 
and  the  Master  directed  to  settle  the  necessary  deeds. 

The  cause  now  came  on  for  further  directions,  on  the  question  of  costs. 

Jervis  and  Knight,  for  the  plaintiflT,  contended  that  the  suit  had  been  occasioned 
by  the  pertinacity  of  the  defendant,  Edward  Sanger  ;  first,  in  setting  up  a  title  in 
himself  to  the  estates,  and  afterwards  by  disputing,  without  any  ground,  the  validity 
of  the  testator's  will ;  and  that  having  thrown  every  possible  obstacle  in  the  way  of 
the  plaintiff,  he  ought  to  be  charged  with  the  whole  costs  of  the  suit. 

Roupell,  for  the  defendant,  Edward  Sanger,  insisted  that  the  defendant  was  fully 
justified  in  the  course  he  pursued  ;  that  he  was  entitled  as  a  matter  of  light  to  demand 
the  issue,  and  that  he  was  entitled  to  the  costs  of  the  suit,  or,  at  all  events,  to  the 
costs  of  the  supplemental  suit  which  had  been  occasioned  by  the  plaintiff',  Edward 
Tucker's  [426]  obtaining  the  appointment  of  the  10th  December,  1821,  after  the 
institution  of  the  original  suit,  and  had  created  great  additional  expense. 

Alexander,  L.  C.  B.  I  do  not  understand  the  ground  of  the  last  part  of  the 
argument  on  the  part  of  the  defendant,  Edward  Sanger.  I  see  no  reason  why  the 
plaintiff  should  pay  the  costs  of  the  supplemental  suit.  The  defendant,  Edward 
Sanger,  has  certainly  behaved  extremely  ill  throughout  the  suit.  I  must  not,  however, 
suffer  his  misbehaviour  to  make  any  impression  on  my  mind,  but  must  decide  the 
case  according  to  the  general  rules  of  this  Court.  I  shall,  therefore,  thi'ow  out  of  my 
consideration  the  costs  of  the  issue.  I  gave  this  case  very  great  consideration  when 
it  came  on  after  the  trial  of  the  issue,  and  if  I  could  have  found  any  rule  or  order  of 
this  Court  to  authorize  it,  I  would  have  made  him  pay  the  costs  of  that  issue ;  as  it 
was,  all  I  could  do  was  not  to  give  him  any  costs,  and  he  is,  perhaps,  sufficiently 
punished,  by  losing  those  costs,  which  I  should  otherwise  have  given  to  him.  The 
question  now  seems  to  be,  whether  I  should  make  him  pay  costs,  or  only  deprive  him 
of  his  costs ;  for  it  is  contrary  to  every  rule  and  principle  of  this  Court  that  I  should 
give  him  any  costs.  I  do  not  consider  the  question  which  he  raised  with  respect  to 
the  title  to  be  of  the  slightest  importance,  for  whatever  might  be  his  title,  the  terms 
of  his  father's  will  imposed  on  him  the  necessity  of  confirming  the  devise.  No  doubt 
could  arise  respecting  the  language  of  the  will  ;  he  could,  therefore,  have  no  difficulty 
in  making  his  election.  If  he  had  asked  for  time  to  consider  whether  he  would  elect, 
or  had  inquired  what  conveyance  he  was  required  to  execute,  there  might  have  been 
some  ground  for  giving  him  his  costs  ;  but  instead  of  this,  he  returns  no  answer  to  a 
letter  which  was  sent  to  him,  requiring  him  to  confirm  the  devise  :  and  when  the  bill 
m  this  case  was  filed,  he,  for  the  first  time,  set  up  a  defence,  in  which  he  [427]  has 
totally  failed.     Under  these  circumstances,  on  what  ground  he  can  be  entitled  to  costs 
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I  cannot  understand.     He  may  consider  himself  fortunate  in  not  being  directed  to  pay 
the  costs. 

Koupell  afterwards  pressed  for  the  costs  of  the  supplemental  suit,  but  the  Chief 
Baron  declined  to  eive  them. 


(Befoke  the  Lord  Chief  Baron.) 


I 


Thomas  Brown,  Plaintiff;  Thomas  Sansome,  and  Mary  his  Wife,  Thomas 
Arnold,  John  Blakesley,  John  Brown,  the  Elder,  and  John  Brown, 
THE  Younger,  Defendants.  15th  June  1825. — Bequest  of  personal  estate  in 
trust,  to  invest  it  in  government  or  real  securities,  and  to  permit  the  interest  to 
accumulate  until  it  amounted  to  5001,  and  from  time  to  time,  when  it  amounted 
to  that  sum,  to  lay  out  or  invest  such  interest  in  government  or  real  securities, 
to  be  applied  in  the  same  manner  as  the  principal ;  the  trustees  retaining  the 
trust  monies  in  their  business,  an  inquiry  was  directed  what  would  have  been 
the  amount  of  the  personal  estate,  and  the  interest  thereof,  if  it  had  been 
invested,  and  accumulated  in  the  manner  directed  by  the  will,  and  the  trustees 
were  decreed  to  pay  the  amount,  and  were  charged  with  interest  at  5  per  cent. 
on  a  balance  in  their  hands. — Bequest  of  personal  estate,  in  trust,  to  invest  it  in 
stock,  to  accumulate,  and  to  transfer  the  fund  to  A.,  at  21.  Power  for  the  trustees  | 
to  lend  10,0001.  to  B.,  so  long  as  he  carried  on  the  business  of  a  banker  at  H.  f 
B.  is  not  entitled  to  retain  the  10,0001.  after  A.  attains  21,  notwithstanding  he 
is  still  a  banker  at  H. — Where  a  party  objects  to  the  principle,  on  which  an 
account  is  taken  by  the  Master,  he  should  except  to  the  report ;  and  if  he  neglect 
to  do  so,  the  Court  will  not  send  back  the  report  to  be  reviewed,  even  if  it  appear 
that  the  Master  has  proceeded  on  an  erroneous  principle. 

William  Brown,  by  his  will,  dated  4th  Mai'ch,  1808  (among  other  things),  gave 
and  bequeathed  all  his  personal  estate,  not  specifically  bequeathed,  unto  the  defen-i 
dants,  Thomas  Sansome  and  Thomas  Arnold,  upon  trust,  to  make  sale,  and  convert 
into  ready  money,  all  such  part  or  parts  thereof  as  should  not  consist  of  ready  moneyj 
or  real  or  government  securities  for  money,  and  place  out  and  invest,  as  vrell  suchi 
part  or  parts  thereof  as  should  consist  [428]  of  ready  money,  as  also  the  money  id 
arise  by  such  sale  or  sales,  or  so  to  be  converted  into  money  as  aforesaid,  upon  real  or 
government  securities,  and  subject  to  the  several  annuities,  and  other  annual  pay- 
ments, and  to  the  legacies  therein  bequeathed,  upon  trust,  that  they  the  said  Thomas 
Sansome  and  Thomas  Arnold  should  stand  possessed  of  such  monies  and  secuiities  fori      ' 
money,  proceeds  and  personal  estate,  and  permit  and  suffer  the  interest  growing  due      '' 
for  the  same  from  time  to  time,  to  accumulate  until  the  same  should  amount  to  5001. !      ' 
and  when  and  so  soon  as  the  same  should  amount  to  that  sum,  then  upon  trust  to  lay 
out  and  invest  such  interest  on  government  or  real  security,  at  5  per  cent.,  and  so  oti 
from  time  to  time,  until  his  grand-nephew,  the  plaintiff,  Thomas  Brown,  should  attaic 
the  age  of  21  years,  and  when  and  as  soon  as  he  should  attain  that  age,  then,  as  to.' 
for,  and  concerning  all  such  monies  and  securities  for  money,  proceeds,  interest,  anc 
accumulations,  and  also  as  to  all  and  singular  the  rest,  residue,  and  remainder  of  his: 
personal  estate,  subject  nevertheless,  to  the  several  annuities,  legacies,  and  annua 
sums  thereinbefore  given,  bequeathed  and  charged  thereon  as  aforesaid,  upon  trusti' 
to  and  for  the  equal  benefit  and  advantage  of  his  two  grand  nephews,  the  plaintiff 
Thomas  Brown,  and  the  defendant,  John  Brown,  equally  to  be  divided  between  them, 
share  and  share  alike.     Provided  always,  and  the  said  testator  declared,  that  in  casii 
his  said  trustees  should  think  it  fit   or   prudent,  it  should    be  lawful  for  them  t/ 
permit  and  sufier  the  capital  sum  of   10,0001.  to  be  placed  in  the  hands  of  the  defer 
dant,  John  Blakesley,  so  long  as  he  should  continue  to  carry  on  the  business  of  |      £ 
banker,  at  Hinckley,  at  5  per  cent,  inteiest,  he,  the  said  John  Blakesley,  giving  sucl      ( 
personal  security  for  the  payment  thereof  as  his  trustees  should  approve  ;  and  hi     I 
appointed  the  defendants,  Thomas  Sansome,  Thomas  Arnold,  and  John  Blakesle}!      ^ 
executors. 

The  bill  was  filed  in  Easter  term,  1819,  by  the  plaintiff,  [429]  (who  had  attains 
his  age  of  21  yeai'S,  on  the  2d  November,  1818,)  as  being  entitled  to  a  moiety  of  tb 
testator's  residuary  estate,  against  the  trustees  and  executors  of  the  testator's  wil 
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and  his  widow,  who  had  subsequently  married  the  defendant  Sansome,  and  against 
the  testator's  heir  at  law,  and  John  Brown  the  legatee  of  the  other  moiety  of  the 
testator's  residuary  estate.  The  bill  suggested  a  breach  of  trust  on  the  part  of  the 
trustees,  by  suffering  the  testator's  estate  to  remain  in  the  hands  of  the  defendants 
Sansome  and  Blakesley,  who  were  bankers  at  Hinckley  ;  and  in  particular,  by  leaving 
10,0001.  in  the  hands  of  Blakesley,  without  sufficient  security  :  and,  besides  praying 
the  usual  amount  of  the  testator's  estate,  sought  to  charge  the  defendants  with  the 
profits  derived  from  the  employment  in  their  banking  business  of  the  said  testator's 
estate ;  or  otherwise,  with  interest  upon  the  balances  from  time  to  time  in 
their  hands. 

The  defend.ants,  the  trustees  and  executors,  by  their  answer  (inter  alia)  stated, 
that  they  had  invested  in  Navy  5  per  cents.  15,0001.,  and  upwards,  for  the  purpose 
of  paying  the  annuities  as  they  became  due,  and  that  a  sufficient  sum  remained  in  the 
banking  house  of  the  defendants,  Sansome  and  Blakesley,  at  Hinckley,  to  meet  the 
legacies  then  remaining  unpaid,  as  they  lespectively  became  due.  And  that  10,0001., 
part  of  the  peisonal  estate  and  effects  of  the  testator,  were  used  and  employed  in  the 
said  banking  house,  in  pursuance  of  the  special  direction  contained  in  the  testator's 
will,  and  which  had  been  so  employed  since  November,  1818;  but  that  until  that 
time,  there  never,  or  but  seldom,  had  been  so  much  of  the  estate  and  effects  remaining 
in  their  hands,  as  the  said  10,0001.  They  admitted  it  to  be  true,  that  the  said  defen- 
dants, Sansome  and  Blakesley,  had  ever  since  the  death  of  the  testator,  carried  on  the 
trade  or  business  of  bankers,  in  copartnership  ;  but  denied  that  they  had  employed 
any  part  of  the  testator's  estate  in  such  ti'ade,  except  the  said  sum  of  10,0001.  specially 
directed  by  the  said  testator  to  be  lent  to  the  [430]  defendant  Blakesley,  and  except 
such  sum  or  sums  of  money  as  might  remain  in  the  said  bank  to  accrue  until  the 
same  had  amounted  to  5001.,  or  until  a  convenient  opportunity  could  be  found  for  the 
investment  thereof,  and  for  which  lawful  interest  had  been  from  time  to  time  allowed 
in  their  accounts.  And  they  admitted,  that  they  did,  in  pursuance  of  the  direction 
of  the  said  testator's  will,  and  under  a  full  persuasion  that  they  were  enabled  so  to 
do,  by  virtue  of  the  said  will,  lend  and  advance  to  the  defendant  Blakesley  10,0001., 
out  of  the  personal  estate  of  the  testator,  and  the  said  defendants,  Blake.sley,  and 
Sansome  his  paitner,  executed  a  bond  for  securing  the  repayment  thereof,  with  lawful 
interest  for  the  same,  to  the  defendant  Arnold,  as  a  trustee.  And  they  insisted  that 
Blakesley  was  entitled  to  retain  this  sum  so  long  as  he  carried  on  the  business  of  a 
banker  at  Hinckley.  That  they  had  from  time  to  time,  and  so  often  as  the  estate  and 
effects  of  the  said  testator  amounted  to  5001.,  placed  the  same  out  at  interest,  upon 
government  or  real  secuiity,  according  to  the  direction  of  the  said  will.  That  by  the 
said  testator's  will,  they  were  not  bound  to  pay  or  allow  any  interest  until  the  sum 
in  their  hands  amounted  to  5001.,  yet  willing  to  act  justly,  it  would  appear  by  their 
seveial  accounts,  that  they  had  allowed  interest  from  the  time  each  particular  sum 
was  received,  until  the  same  was  otherwise  disposed  of. 

By  the  decree  on  the  hearing  of  the  cause,  dated  7th  February,  1822,  the  defen- 
dant Blakesley  was  decreed  forthwith  to  pay  the  10,0001.  into  Court,  and  it  was 
referred  to  the  Master  to  take  the  usual  accounts  ;  and  it  was  also  refei'red  to  the 
Master  to  inquire  what  would  have  been  the  amount  of  the  money  produced  by  the 
personal  estate  of  the  testator,  and  the  interest  thereof,  and  the  rents  and  profits  of 
his  real  estates,  if  the  defendants,  the  trustees,  had  invested  and  accumulated  the 
same  in  the  maimer  directed  by  the  testator's  will. 

[431]  The  Master,  by  his  general  report,  dated  24th  January,  1825,  certified,  that 
a  state  of  facts  and  charge,  in  the  nature  of  an  account  current  of  all  the  monies  received 
and  paid  by  the  defendants  Sansome,  Arnold,  and  Blakesley,  up  to  the  2nd  day  of 
November,  1818,  (when  the  plaintiff  attained  the  age  of  21  years),  in  respect  of  the 
said  personal  estate,  and  the  interest  thereof,  and  the  rents  and  profits  of  the  real 
estate,  with  balances  struck  half-yearly  on  the  1st  day  of  February  and  1st  day  of 
August,  in  every  year,  commencing  on  the  1st  day  of  February,  1809,  and  ending  on 
the  1st  day  of  August,  1818,  having  been  laid  before  him  by  the  plaintiffs,  and 
assented  to  on  the  part  of  the  defendants,  he  found,  that  if  the  defendants,  the 
trustees,  had  invested  and  accumulated  the  personal  estate  and  the  interests  thereof, 
and  the  rents  and  piofits  of  the  real  estates,  in  the  manner  directed  by  the  testator's 
will,  the  same  would  have  consisted,  on  the  2nd  day  of  November,  1818,  of  16,3341. 
10s.  9d.  3  per  cent,  annuities,  11,6731.  2s.  7d.  reduced  annuities,  251.  Os.  9d.  cash  in 
Ex.  Div.  IV.— 16 
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the  hands  of  the  defendants  Sansome,  Arnold,  and  Blakesley,  and  of  10,0001.,  so  lent 
to  the  defendant  Blakesley.  And  he  found  that  the  said  several  sums  in  stock,  on 
the  -'nd  day  of  November,  1818,  accordini<  to  the  market  price  of  such  stocks  respec- 
tively were  worth,  21,6881.  8s.  Id.  ;  which  several  sums  of  10,0001.,  2-51.  Os.  9d.,  and 
21  6881.  8s.  Id.,  making  in  all  .31,7131.  8s.  lOd.,  he  found  would,  on  the  said  2nd  day 
of 'November,  1818,  have  been  the  amount  of  the  money  which  would  have  been 
produced  by  the  personal  estate  of  the  said  testator,  and  the  interest  thereof,  and  the 
rents  and  profits  of  his  real  estates,  if  the  defendants  Sansome  and  Arnold  had  invested 
and  accumulated  the  same  in  the  manner  directed  by  the  will,  and  had  converted  the 
whole  thereof  into  cash  on  the  2nd  day  of  November,  1818. 

By  an  order,  dated  23d  February,  182.5,  it  was  referred  back  to  the  Master,  to 
ascertain  upon  the  footing  of  his  [432]  repoit,  which  found  the  value  of  the  said 
testator's  estate,  had  the  same  been  duly  laid  out,  what  was  due  from  the  defendants 
Sansome,  Arnold,  and  Blakesley  to  the  testator's  estate,  and  the  Court  reserved  the 
consideration  of  interest  from  the  time  the  plaintiff'  came  of  age,  and  the  costs.  The 
Master,  by  his  subsequent  report,  dated  13th  May,  182.5,  certified  the  sum  of  16751. 
19s.  6d.  to  be  due. 

The  cause  now  came  on  for  further  directions  on  the  Master's  subsequent  report, 
and  the  questions  were,  the  interest  and  costs. 

Simpkinson  and  Duckworth,  for  the  plaintifl",  contended  that  the  trustees  ought 
to  be  charged  with  interest  at  5  per  cent,  and  ought  to  be  decreed  to  pay  the  costs, 
for  that  they  had  derived  a  manifest  advantage  from  the  employment  of  the  trust 
monies  in  their  banking  business.  Fwhs  v.  llo-^s  (2  Bro.  (".  C.  430).  Piety  v.  Stace 
(4  Ves.  620;.  Rocke  v.  Hart  (11  Yes.  60).  Tebbs  v.  Carpenter  (1  Madd.  290).  Crackelt 
v.  I!cthune  (1  Jac.  &  W.  586) 

Martin,  Beames,  and  Kindersley,  for  the  defendants,  Sansome,  Arnold,  and 
Blakesley.  The  Master,  iu  taking  the  account  has  proceeded  on  an  erroneous  prin- 
ciple ;  he  has  taken  the  account  on  the  footing  of  an  investment  in  3  per  cent,  bank 
annuities  ;  but,  by  the  testator's  will,  the  trustees  were  authorized  to  invest  the  trust- 
monies  on  real  security,  and  some  part  was,  in  fact,  so  invested  :  the  Master  ought, 
therefore,  to  have  taken  the  account  on  the  principle  of  an  investment  on  mortgage, 
or  other  real  security,  which  would  make  a  material  difference  in  favour  of  the 
trustees.  It  is  true  we  omitted  to  take  exce])tious  to  the  Master's  report,  but 
the  Court  will  notwithstanding,  even  now,  send  back  the  report  to  be  reviewed,  if 
satisfied  that  the  Master  has  proceeded  on  the  wrong  principle.  Adams  v.  Claxton 
(6  Ves.  229),  Broilie  v.  Barn/  (1  Jac.  &  W.  470).  Admitting  the  trustees  [433]  to  be 
chargeable  with  interest,  at  5  per  cent.,  but  which,  as  it  is  not  shewn  that  they  made 
such  advantage  of  the  trust-monies,  they  ought  not  to  be,  yet  no  case  is  made  for 
charging  all  of  them  with  costs :  Sansome  and  Arnold  only  were  trustees  ;  Blakesley, 
though  an  executor,  was  not  a  trustee.  The  loan  to  Blakesley  was  not  any  breach  of 
trust,  it  being  expressly  directed  by  the  testator's  will.  Had  the  Master  taken  the 
account  according  to  the  correct  principle,  no  balance  would  have  been  found  due 
from  the  flefendants,  and  they  ought  not  to  be  visited  with  the  costs  of  the  suit, 
merely  because  they  are  now,  by  the  rules  of  the  Court,  precluded  from  excepting  to 
the  report.  The  suit  also  extends  to  a  variety  of  objects,  with  respect  to  which  the 
trustees  ought  not  to  pay  costs.  It  does  not  necessarily  follow,  that  because  a  trustee 
is  charged  with  interest,  he  shall  also  pay  costs.  Taylor  v.  (ilanville  (3  Madd.  176). 
Sammes  v.  Bickman  (2  Ves.  jun.  36).     Crackelt  v.  Belhune  (1  Jac.  &  W.  586). 

Simpkinson  shortly  replied,  relying  on  the  cases  previously  cited  on  the  part  of 
the  plaintiff',  and  observing,  that  the  answer  did  not  suggest  that  the  trust-monies  had 
been  laid  out  on  real  security. 

Alexander,  L.  C.  B.  This  case  appears  to  resolve  itself  into  three  points:  1st. 
The  interest  on  balances  in  the  hands  of  the  trustees  prior  to  November,  1818,  when 
the  plaintiif  attained  21.  2dly.  The  interest  on  subsequent  receipts.  And,  3dly,  By 
whom  the  costs  ought  to  be  paid.  In  considering  these  questions,  it  becomes  neces- 
sary to  enter  into  the  question,  whether  a  breach  of  trust  has  or  has  not  been 
committed  by  the  defendants?  And  I  feel  myself  bound  to  say,  that  a  clear  breach 
of  trust  has  been  committed.  And  it  appeals  to  me  that  I  should  run  a  very  great 
risk  of  encouraging  breaches  of  trust,  if  I  permitted  a  trustee,  following  the  business 
of  a  [434]  banker,  unnecessarily  to  retain  trust-funds  in  his  hands,  and  did  not  make 
him  pay  interest,  and  that  interest  at  5  per  cent.,  unless  some  very  strong  ground 
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could  be  shewn  tx)  the  contrary.  It  appears  to  me,  that  the  point  was  in  fact  settled 
by  the  Court  in  its  decree,  when  it  directed  an  account  to  be  taken,  of  what  would 
have  been  the  amount  of  the  money  produced  by  the  estate  of  the  testator,  if  it  had 
been  laid  out  and  accumulated  in  the  manner  directed  l)y  the  testator's  will,  and  I 
should  in  etlect  be  reversing  what  has  been  done  by  my  predecessor,  if  I  were  to  say, 
that  interest  ought  not  to  be  paid. 

It  has  been  very  truly  said  by  the  counsel  for  the  defendant,  that  the  directions 
of  the  will  are,  to  lay  out  and  invest  the  interest  of  the  trust-money,  as  it  shall  from 
time  to  time  amount  to  5001.,  on  government  or  real  securities.  And  if  the  defendants 
had  in  fact  done  so,  no  Court  could  have  aftected  them,  supposing  the  interest  had 
not  amounted  to  5  percent. :  but  the  defendants  think  fit  to  retain  the  money  in  their 
own  hands  It  has  been  contended,  that  as  the  Master  has  calculated  interest  on 
the  footing  of  an  investment,  from  time  to  time,  in  3  per  cent,  aiuiuities,  I  ought  to 
send  it  back  to  him  to  take  the  account  according  to  some  other  method  ;  and  it  has 
been  urged,  that  I  may  send  the  report  back,  notwithstanding  no  exceptions  were 
taken  to  it. 

I  was  counsel  in  Adams  v.  Claxtmi,  and  considered  it  to  be  correctly  decided  ;  but 
I  afterwards  felt,  when  in  the  Master's  office,  the  great  inconvenience  which  arose 
from  the  course  taken  in  that  case.  I  do  not  mean  to  dispute  the  power  of  the  Court 
to  send  a  report  back  at  this  stage  of  the  cause,  I  will  only  say  it  is  a  power  which 
ought  to  be  exercised  with  very  great  nicety"  and  caution  ;  for  I  am  convinced,  that  it 
is  much  better  to  refuse  assistance  to  persons  who  have  lost  their  rights  by  their  own 
negligence,  than  to  unsettle  the  practice,  and  introduce  contusion.  I  think  it  is 
evident,  that  the  defendants  have  in  this  case  omitted  the  opportu-[435]  nity,  and 
that  they  ought  to  have  submitted  to  the  Master,  that  he  was  taking  the  accounts 
ou  the  footing  of  an  investment,  in  3  per  cent,  stock,  whilst  he  ought  to  have  calcu- 
lated it  according  to  the  mode  suggested  by  the  defendants,  that  is,  according  to  a 
mortgage  investment.  But  not  having  done  so,  and  not  having  excepted  to  the 
report,  1  feel  myself  bound  to  consider  them  as  waiving  the  objection.  I  do  not  think 
it  necessary  to  refer  to  that  passage  of  the  answer,  relied  on  by  the  counsel  in  reply, 
by  which  it  is  admitted  that  the  money  was  never  invested,  for  I  collect  from  the 
report,  that  the  defendants  never  pretended  that  it  was  so  invested. 

I  should  depart  fiom  all  principle,  if  I  did  not  make  the  defendants  pay  interest 
on  the  balance,  which  appears  to  have  been  retained  by  them  in  their  trade,  and  I 
feel  myself  bound  to  charge  them  with  such  interest  at  5  per  cent.  As  to  the  costs,  it 
appears  to  me,  that  I  cannot  make  a  decree  against  the  defendants  without  costs  ;  but, 
as  the  plaintiff  has  thought  fit  to  load  the  suit  with  other  subjects,  it  is  but  just 
that  he  should  pay  the  costs  of  such  extraneous  matter.  I  shall,  therefore,  decree 
payment  by  the  defendants  of  the  costs  of  so  much  of  the  suit  as  applies  to  the  breach 
of  trust,  and  payment  by  the  plaintitt'  of  the  remainder  of  the  costs,  except  as  to  the 
10,0001. :  as  to  this,  the  defendants  having  in.sisted  that  they  were  entitled  to  retain 
the  fund  aftei'  the  plaintiff  had  attained  21,  and  having  relied  upon  their  construction 
of  the  will,  a  construction  which  the  Court  has  not  considered  correct,  they  must  of 
necessity  pay  the  costs  of  that  part  of  the  suit. 


[436]    Exchequer  Chamber.     (Before  the  Lord  Chief  Baron.) 

Stokes  v.  Edmeades  and  Others.  April  27th,  May  11th,  June  20th,  1825. — 
Where  the  case  depends  on  inference,  to  be  drawn  from  comparison  of  conflicting 
testimony,  the  Court  is  not  in  the  habit  of  drawing  such  inference  without  a 
reference  to  jury,  as  the  proper  tribunal :  and  therefore,  where  the  situation 
and  character  of  a  plaintiff,  in  a  suit  for  tithes,  claiming  to  be  vicar,  and  his  right 
to  the  tithes  were  extremely  equivocal,  and  only  to  be  ascertained  by  inference 
to  be  drawn  from  comparison  of  contradictory  evidence  ;  the  Court  directed  issues 
to  try  —whether  the  plaintiff,  as  vicar,  was  entitled  to  receive  from  the  defendants 
all  the  tithes  in  kind,  arising  on  their  farms  and  lands  within  the  said  parish, 
except  the  tithes  of  corn  and  grain. 

The  plaintiff,  by  his  bill,  stated  himself,  in   the   usual  form,  to  be  vicar  of  the 
vicarage  of  Cobham,  in  the  county  of  Kent,  and  as  such  vicar,  to  be  entitled  to  all 
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tithes  both  great  and  small,  except  the  tithes  of  corn  and  grain.  The  bill  charged, 
in  the  usual  manner,  the  perception  of  titheable  mattei's  by  the  defendants,  James 
Edmeades,  William  Edmeades,  John  Pemble,  and  William  Pemble,  (the  three  former 
of  whom  were  occupiers  of  lands  within  the  vicarage,  and  the  last  of  whom  was  an 
occupier  of  lands,  and  was  also  the  impropriate  rector),  without  setting  out  the  tithes  ; 
and  prayed  an  account  and  satisfaction. 

The  defendants,  by  their  answer,  stated  the  defendant,  William  Pemble,  to  be 
entitled,  as  the  impropriator,  to  the  tithes  of  corn  and  grain.  And  they  denied, 
according  to  the  best  of  their  knowledge,  information,  and  belief,  that  Cobham  was 
a  vicarage,  or,  as  such,  was  in  any  manner  endowed  with  tithes.  And  they  denied, 
in  like  ntanner,  that  the  plaintiff  was  vicar;  or,  in  case  he  was  such  vicar,  that  he  was 
entitled  to  any  tithes ;  for,  that  from  time  whereof  the  memory  of  man  was  not  to 
the  contrary,  no  tithes  except  tithes  of  corn  and  grain  had  ever  been  paid  or  rendered  ; 
but,  that  an  annual  sum  or  stipend  of  641.  1.5s.  6d.,  made  up  by  contribution  among 
the  owners  and  occupiers  of  lands,  had  from  time,  &c.,  been  paid  to  the  priest  officiating 
in  the  church  of  Cobham.  They  admitted,  that  the  plaintiff  was  at  or  about  the  time 
stated  in  the  bill,  presented  to  the  office  of  Clergyman,  but  they  did  not  [437]  know 
or  believe  that  there  was  any  vicarage,  and  therefore  did  not  know  whether  he  was 
duly  presented,  instituted,  or  inducted  into  the  said  alleged  vicarage,  or  beconie  vicar 
thereof.     And  they  denied,  for  the  reasons  aforesaid,  that  the  plaintiff  was  entitled  to 

any  tithes 

"  The  defendants  afterwards  put  in  a  further  answer,  by  which  the  defendant 
William  Pemble  admitted,  and  the  other  defendants  believed,  that  the  defendant 
William  Pemble  had  been  the  impropriator  for  about  .50  years,  and  that  he  had  not 
received  any  tithes  or  any  composition  for  tithes,  except  the  tithes  of  corn  and  grain. 
And  all  the  defendants  stated  their  belief  that  no  rector  or  other  person  within  the 
time  of  memory,  had  received  any  other  tithes  than  those  of  corn  and  grain. 

The  plaintiff  gave  in  evidence  an  extract  from  Pope  Nicholas'  taxation,  in  1291, 
bv  which  the  rectory  of  Cobham  was  stated  to  be  of  the  value  of  30  marks,  and  the 
vicarage  of  the  value  of  7  marks.  The  plaintiff  also  produced  an  ancient  book,  proved 
to  have  been  found  in  the  registry  of  the  Bishop  of  Rochester,  containing,  1st,  An 
entry  under  the  date  of  1  333,  of  the  institution  of  .Johannes  de  Stanwicke,  as  perpetual 
vicar,  on  the  presentation  of  the  prior  and  convent  of  Bermondsey  ;  and  2dly,  An 
entry,  under  the  date  of  1334,  of  the  institution  of  Henry  de  Hope,  as  perpetual  vicar, 
on  the  resignation  of  Johannes  de  Stanwicke,  and  on  the  presentation  of  the  prior  and 
convent  of  Bermondsey.  This  book  also  contained  two  other  entries,  under  the  dates 
133.5  and  1345,  of  the  institutions  of  Johannes  de  Vezey  and  Nicholas  Fambineve, 
"  ad  vicariam  ecclesiaj  de  Cobham." 

The  entries  in  this  book  commenced  with  the  year  1216,  but  appearing  to  be  chiefly 
in  the  same  hand-writing,  it  was  objected,  on  the  part  of  the  defendants,  that  the 
entries  not  being  contemporaneous,  the  book  was  not  evidence  {Uarwood  v.  Sims, 
4  Price,  127).     The  Court,  however,  admitted  it. 

[438]  The  plaintiff  also  gave  in  evidence  an  ordinance  of  the  Bishop  of  Rochester, 
dated  in  1388,  in  which  the  master  and  corporation  of  the  college  of  Cobham  concurred 
in  1389,  and  which  was  shortly  afterwards  confirmed  by  the  archbishop  of  Canterbury  ; 
by  which  ordinance,  after  reciting  that  John  Lord  Cobham  had,  by  virtue  of  a  bull 
from  Pope  Urban  V.,  founded  a  perpetual  chantry  at  Cobham,  to  consist  of  five 
perpetual  chaplains,  of  whom  one,  on  the  death  or  resignation  of  the  then  vicar-perpetual, 
should  have  the  care  of  the  church ;  it  ordained,  that  such  chaplain  should  be  called 
magister  canterii ;  should  preside  in  the  college,  should  have  the  care  of  the  church, 
and  should  support  all  the  other  burdens  respecting  the  church  imposed  on  the  vicar. 

The  plaintiff  also  relied  on  the  Ecclesiastical  Survey,  26  Hen.  VHI.,  which  among 
other  revenues  and  possessions  of  the  master  of  the  college  of  Cobham,  contained  the 
following  item,  "Cobham  vicaria  ibidem  valet  per  annum  71."  The  plaintiff  also 
referred  to  the  statute  for  the  dissolution  of  monasteries  and  abbies,  31  Hen.  VHI., 
c.  13,  by  the  24th  section  of  which  it  is  recited,  "that  the  king  had  given  license  by 
his  grace's  word  unto  the  Right  Honourable  Lord  George  Cobham,  to  purchase  and 
receive  to  him  and  to  his  heirs  for  ever,  of  the  late  master  and  brethren  of  the  college 
or  chantry  of  Cobham,  in  the  county  of  Kent,  now  being  utterly  dis.solved,  the  site 
of  the  same  college  or  chantry,  and  all  and  singular  their  hereditaments  and  possessions, 
as  well  temporal  as  ecclesiastical,  wheresoever  they  lay,  or  were  within  the  realm  of 
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England."  And  to  the  next  following  section,  whereby  it  is  enacted,  "  That  that  act, 
or  any  thing  therein  contained,  shall  not  in  any  wise  be  prejudicial  or  hurtful  to  the 
said  Duke,  [Thomas  Duke  of  Norfolk],  Lord  Cobham,  or  to  either  of  them,  or  to 
the  heirs  and  assigns  of  either  of  them  ;  but  that  the  same  Duke  and  Lord  Cobham, 
and  either  of  them  sundrily,  and  the  heirs  and  assigns  of  either  of  them,  shall  and  may 
[439]  have,  hold,  receive,  and  enjoy  the  premises  by  them  sundrily  purchased  or 
received,  according  to  the  purport  and  eft'ect  of  such  evidences,  writings,  and  convey- 
ances, as  they  or  any  of  them  sundrily  have  caused  to  be  devised  and  made  to  them, 
or  to  their  use  for  the  same."  And  to  the  statute  1  Edw.  VI.,  c.  14,  by  the  33d  section 
of  which  it  is  provided,  that  "  That  act,  or  any  thing  therein  contained,  shall  not  in 
any  wise  extend  to  hinder  George  Brook,  Knt.,  Lord  Cobham,  his  heirs  or  assigns, 
for  or  concerning  the  late  college  of  Cobham,  in  the  county  of  Kent,  or  the  manors, 
lands,  tenements,  or  possessions  thereof ;  any  thing  above  mentioned  to  the  contrary 
in  anywise  notwithstanding." 

The  plaintiff  likewise  produced  from  the  First  Fruits  Office  a  certificate  of  Nicholas, 
Bishop  of  Kochester,  in  1545,  37  Hen.  VIII.,  (being  a  return  to  a  writ),  that  the 
vicarage  of  Cobham  had  been  vacant  from  the  year  1542,  and  that  Nicholas  Frencham, 
curate  there,  had  received  the  tithes  for  his  wages.  He  also  gave  in  evidence  an 
extract  from  a  book  kept  in  the  registry  of  the  Bishop  of  Rochester,  of  the  admittance, 
on  the  27th  of  October,  1637,  by  William  archbishop  of  Canterbury,  of  one  Matthew 
Ruton,  to  the  vicarage  of  Cobham,  on  the  presentation  of  the  crown,  by  lapse.  The 
plaintiff  then  produced  an  extract  of  a  fine  in  16  Car.  II.,  to  one  John  Dowling,  of 
the  rectory  of  Cobham,  and  the  advowson  of  the  vicarage  ;  and  the  will  of  Dowling, 
by  which  he  devised  to  Stephen  Alcock  and  his  heiis,  under  whom  the  defendant, 
Pemble,  the  impropriator,  claimed  title,  all  that  his  rectory  and  parsonage  of  Cobham, 
and  the  advowson  of  the  vicarage. 

The  plaintifi"  also  produced  several  other  instruments  referring  to  the  advowson 
of  the  vicarage,  and  proved  a  notice  to  the  defendant  to  produce  his  title-deeds  to  the 
rectory,  but  which  the  defendant  declined  to  do. 

The  plaintitf  further  produced  the  original  mandates  of  induction  to  the  vicarage, 
from  1660  to  1793,  and  insti[440]-tutions  from  1719  to  the  present  time.  And  the 
receipts  given  by  him  and  his  predecessors  for  tithes  :  all  of  which  receipts  stated  the 
sums  received  to  be  paid  in  discharge  of  tithes. 

The  defendants  proved,  by  the  testimony  of  several  witnesses,  who  had  formerly 
occupied  lands  in  the  parish,  that  certain  small  and  specified  sums  had  been  paid  by 
the  witnesses  in  lieu  of  tithes,  to  the  minister  or  clergyman  ;  and  that  no  tithes  in 
kind,  or  any  other  satisfaction  than  certain  annual  payments,  had  ever  l)een  made 
to  him.  The  witnesses  also  deposed  as  to  the  general  reputation  of  the  latter  fact. 
David  Shearman,  a  witness  produced  on  the  part  of  the  defendants,  deposed,  that 
he  was  possessed  of  a  farm  32  years  before,  and  that  the  general  reputation  at  that 
time  was,  that  a  fixed  annual  sum  was  payable  to  the  minister.  He  further  proved 
that  he  was  employed  20  years  before  by  the  Rev.  James  Jones,  the  then  minister 
to  collect  the  money  payable  to  him,  according  to  certain  particulars  in  writing, 
which  were  delivered  to  him  for  the  purpose  :  and  that  he  had,  in  like  manner,  been 
employed  by  the  plaintiff,  for  about  six  years,  to  collect  the  said  payment,  and  that 
he  collected  the  payment  in  the  same  sums  and  proportions  and  in  the  same  manner 
as  he  did  for  Mr.  Jones,  the  preceding  minister.  This  witness  also  proved  the  account, 
or  particulars  delivered  to  him  by  Jones,  from  w'hich  he  collected  the  payment.  On 
his  cross-examination,  the  witness  deposed,  that  some  of  the  occupiers  voluntarily 
came  and  paid  the  amount  of  their  tithes.  The  defendants  also  examined  as  a  witness, 
the  secretary  to  the  registry  of  Ashdown,  who  proved  that  no  tenths  were  entered  as 
belonging  to  the  vicarage,  that  no  payment  had  been  made  for  synodals,  and  that  the 
minister  had  never  been  cited  to  appear  at  the  visitations  of  the  ordinary  as  a  vicar. 
The  defendants  also  adduced  as  evidence,  that  this  was  not  a  vicarage,  the  proceedings 
in  a  suit  in  this  Court,  of  I'riest  v.  Savage,  in  the  [441]  year  1709,  which  was  a  suit 
by  a  person  then  claiming  to  be  vicar,  against  certain  occupiers,  in  which  the  defen- 
dants set  up  a  like  customary  payment,  but  to  the  amount  of  401.  only,  and  in  which 
the  Court  decreed  the  bill  to  be  retained  until  the  next  term,  with  liberty  for  the 
plaintiff  to  proceed  at  law.  The  defendants  also  read  as  evidence,  the  bill  and  answer 
in  another  suit  in  this  Court,  in  the  year  1766,  of  Porter  v.  Lard  Darnley  and  Others,  in 
which  a  similar  defence  was  set  up,  and  the  «uit  did  not  appear  to  have  been  prosecuted. 
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The  defendants  also  relied  on  the  Parliamentary  Survey  in  1 650,  which  contained 
this  statement.  "  In  the  parish  of  Cobham  is  neither  parsonage  nor  vicarage  presen- 
tative,  but  a  composition  made  by  the  Lord  Duke  of  Richmond,  with  the  minister, 
for  lands  inclosed  in  his  park,  and  161.  per  annum,  and  to  the  living,  in  all  worth  281. 
per  annum.  Mr.  Richard  Balane  preacheth  once  every  Lord's  day,  and  reads  prayers 
in  the  afternoon  out  of  a  written  book,  and  receives  the  profits,  and  was  sequestered 
from  Shorne  in  Kent:  the  parsonage  is  an  impropriation  ;  the  providing  for  the  living 
was  formerly  in  the  Lord  Cobham,  and  now  in  Mr.  Allcocke,  the  owner  of  the 
impropriation." 

Boteler  and  Spence  for  the  plaintiff.  The  only  questions  are,  whether  the  living 
is  a  vicarage,  and  if  so,  whether  it  is  an  endowed  vicarage.  The  circumstance  of  no 
institutions  being  found  for  two  centuries  after  1545,  is  accounted  for  by  the  master 
of  Cobham  college  being  always  appointed  and  acting  as  vicar.  But  from  the  time 
of  Car.  I.,  we  shew  a  regular  succession  of  vicars,  and  that  the  persons  from  time 
to  time  claiming  to  be  rectors,  also  claimed  to  be  entitled  to  the  advowson  of  the 
vicarage,  and  accordingly  presented  the  vicars.  The  absence  of  the  institutions  prior 
to  the  year  1719,  is  to  be  accounted  for  by  a  fire  which  happened  in  1S15,  in  the 
registry  of  the  Bishop  of  Rochester. 

[442]  Martin  H.,  and  Moore,  for  the  defendants.  Admitting  that  persons  have 
been  appointed  to  this  living  as  vicars,  the  plaintiff's  case  is  not  advanced  ;  he  must 
prove  an  actual  endowment ;  perception  is  not  sutticient ;  no  proof  of  any  endowment 
is  attempted  to  be  given,  except  hy  Pope  Nicholas'  taxation.  In  the  earlier  ages,  it 
was  not  unusual  for  ecclesiastical  bodies  to  obtain  license  from  the  pope  to  delegate 
some  other  person  to  perform  the  duties  of  the  cure,  whilst  they  received  the  profits 
of  the  church.  And  the  statute  Hen.  IV.,  was  passed  partly  to  remedy  this  abuse. 
This  was  the  course  pursued  by  the  priory  of  Bermondsey  Suppose  the  plaintiff  to 
be  right  in  contending  that  the  vicar  is  entitled  to  all  the  tithes  to  which  the  master 
of  Cobham  college  was  entitled,  what  evidence  is  there  of  the  possessions  of  the 
college  ?  Whatever,  however,  might  be  the  possessions  of  the  college.  Lord  Cobham 
became  the  purchaser  thereof,  shoitly  prior  to  the  dissolution  of  monasteries.  The 
Parliamentary  Survey  has  always  been  considered  a  most  accurate  document,  and  it 
is  evident  from  it,  that,  fi'om  the  foundation  of  the  college,  no  tithes  had  ever  been 
paid.  It  is  clear,  that  so  far  back  as  118  years  ago,  when  the  suit  of  Priest  v.  Savage 
was  instituted,  this  living  was  not  then  understood  to  be  a  vicarage  :  but  that  it  was 
then  understood,  that  the  401.  mentioned  in  the  instruments,  sanctioned  by  the  papal 
bull,  was  always  paid  to  the  person  having  the  cure.  It  appears  also  from  Lord 
Darnley's  answer  in  the  suit  instituted  by  Porter,  that  the  pai'ishioners  had  agreed 
to  increase  the  stipend.  The  living  does  not  appear  in  the  king's  books,  and  does 
not  seem  to  have  ever  paid  first-fruits.  The  owners  of  the  lands  are  interested  in  this 
question,  as  much  or  more  than  the  occupiers,  and  if  the  receipts  given  by  the  parson 
could  bind  the  owner,  there  would  be  an  opportunity  for  collusion  and  fraud.  The 
form  of  the  receipt  is,  however,  prepared  by  the  parson,  and  the  tenants  are  bound 
to  pay  the  stipend,  and  take  such  I'eceipt  as  the  parson  thinks  fit  to  give. 

[443]  Boteler  in  reply.  We  shew  the  appi'opriation  of  the  vicarage  to  the  college 
of  Cobham,  by  virtue  of  Pope  Urban's  bull,  between  the  years  1362  and  1370,  long 
prior  to  the  instrument  stated  in  the  answer  in  I'nesf  v.  Sarage,  as  originating  the 
payment  of  401.  It  has  been  urged,  that  the  appropriation  had  the  eflTect  o"f  destroying 
the  vicarage ;  the  appropriation,  however,  merely  related  to  the  minister,  and  did  not 
affect  the  vicarage,  as  is  evident  from  the  Ecclesiastical  Survey.  If  the  efl'ect  of  the 
defence  is,  that  Lord  Cobham  bought  the  right  to  retain  these  tithes,  then  the  defen- 
dants are  bound  to  produce  the  instrument  of  composition  ;  for  it  amounted  to  nothing 
more.  Is  is  impossible,  however,  looking  at  the  value  of  the  tithes,  to  believe  that 
they  could  have  been  purchased  for  a  stipend  of  401.  On  the  purchase,  in  the 
31  Hen.  VIII ,  by  Lord  Cobham,  of  the  possessions  of  the  college,  either  the  vicarage 
would  have  passed  to  Lord  Cobham  as  a  vicarage  appropriate,  or  the  advowson  w^uld 
have  reverted  to  the  prior  and  convent.  In  either  way,  the  plaintiff  would  not  be 
affected.  The  tithes  are  shewn,  by  the  documents  produced,  to  have  from  time  to 
time  nicreased  in  value  :  in  Pope  Nicholas'  taxarion,  they  are  valued  at  seven  marks  ; 
ni  the  Ecclesiastical  Survey,  71.  ;  in  Lord  Cobham's  time,  401  ;  and  461.  at  the  time 
of  the  Parliamentary  Survey.  None  of  the  old  documents  now  before  the  Court  were 
produced  in  Priest  v.  Savage.     That  suit,  and  also  the  other  suits,  are  alleged  to  have 
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been  abandoned  ;  but  the  probability  is,  that  they  were  compromised,  in  consideration 
of  the  payments  being  increased  With  respect  to  the  objection,  that  no  first-fruits 
have  been  paid,  the  statute  1  Eliz.,  e.  4,  provides  that  vicarages,  not  exceeding  the 
yearly  value  of  lOl.,  shall  be  discharged  of  the  first-fruits.  Numerous  instances  can 
be  shewn  of  rectories  and  vicarages  which  are  not  in  charge. 

ALE.K.A.NDER,  L.  C.  B.  After  stating  the  pleadings,  and  adverting  to  the  docu- 
ments produced  from  the  registry  of  [444]  the  Bishop  of  Rochester,  and  the  ordinance 
of  1388,  reciting  Pope  Urban's  bull,  observed.  This  (the  ordinance)  is  a  clear  appro- 
priation of  the  vicarage  to  the  chantry  or  college  of  Cobham  ;  it  is  not  a  usual  circum- 
stance, for  though  the  appropriation  of  a  rectory  was  common  enough,  that  of  a  \ncarage, 
being  contrary  to  its  nature  and  object,  was  uncommon. 

However,  here  it  is,  and  all  the  subsequent  history  of  the  parish  shews  that  it  has 
been  acted  upon.  No  light  is  obt;\ined  from  these  documents,  or  from  any  other  of  that 
period,  as  to  what  were  the  emoluments  of  the  vicarage,  or  what  the  Master  became 
entitled  to,  or  did  in  fact  receive,  by  virtue  of  this  appropriation.  The  amount  of 
such  emoluments  may,  however,  be  conjectured  from  Pope  Nicholas'  taxation,  which 
puts  them  at  seven  marks ;  but  whether  this  value  was  produced  by  pensions,  glebe, 
or  tithes,  or  by  what  tilhes  in  particular,  does  not  appear.  No  statute  had  as  yet 
provided  for  those  persons.  The  remedial  laws  of  the  15  Rich.  II.  and  4  Hen.  IV. 
had  not  been  then  enacted,  and  those  laws  had  no  retrospect,  and  therefore  do  not 
aid  any  conjecture  which  may  be  hazarded  lespecting  the  quality  and  species  of 
provision  which  the  vicarage  derived  from  the  rectory,  nor  the  rights  which  the  college 
obtained  by  the  appropriation  to  them  of  this  vicarage  ;  they  only  tend  to  establish  the 
fact,  that  there  was  a  vicarage,  but  there  they  stop.  No  evidence  of  any  description 
has  been  produced  as  to  the  situation  of  this  benefice,  during  the  interval  which  elapsed 
between  its  appropriation  to  the  college  of  Cobham  and  the  statute  of  dissolutions, 
that  is,  from  the  year  1.36J,  or  thereabouts,  to  1539.  It  cannot,  however,  be  doubted, 
that  the  Master  of  the  college  officiated  as  the  minister,  and  that  the  college  received 
the  vicarial  emoluments,  whatever  they  were.  I  will  assume  that  the  statute 
31  Hen.  VIII.,  put  Lord  Cobham  exactly  in  the  same  situation  as  if  the  college  or 
chantry  had  been  resigned  into  the  hands  of  the  crown,  [445]  and  had  been,  with  the 
greater  monasteries,  the  subject  of  the  same  act,  and  had  been  then  granted  to  Lord 
Cobham,  and  that  Lord  Cobham  became  therefore  entitled  at  that  time  to  the  emolu- 
ments of  the  vicarage.  What  these  were,  no  document  of  this  later  period  explains, 
they  are  as  obscure  as  the  former.  The  Ecclesiastical  Survey,  in  enumerating  the 
spiritual  and  temporal  possessions  of  the  master  of  the  college  of  Cobham,  contains 
these  words  :  "  Cobham  viciiria  ibidem  valet  per  annum  71."  This  afi'ords  no  information 
on  the  subject  which  we  had  not  before  The  only  observation  which  occurs  is,  that 
the  value  which  in  l:i9l  was  seven  marks,  had  in  1535,  a  space  of  -'44  years,  become 
71.,  being  one  third  more.  But  how  this  difference  in  the  value  arose,  whether  from 
any  actual  change  in  the  value  of  any  of  the  emoluments,  or  only  from  a  different 
view  taken  of  the  same  subject,  cannot  now  be  ascertained.  In  a  return  made  by  the 
bishop  to  a  wiit,  calling  upon  him  to  certify  what  benefices  were  vacant  in  his  diocese, 
which  appears  to  have  been  made  about  the  year  1545,  and  in  the  37  Hen.  VIII.,  he 
certifies  that  the  vicarage  had  been  void  from  the  33d  of  the  king,  that  is,  for  four 
years,  and  that  one  Nicholas  Frencham,  curate,  had  received  the  profits  of  the  vicarage 
for  his  wages.  It  is  clear,  therefore,  that  at  this  time  there  was  no  vicar,  and  that 
the  duty  was  done  by  a  curate,  who  received,  the  emoluments.  How  long  this  state 
of  things  continued  does  not  appear.  The  first  institution  and  induction  are  found  in 
the  year  1637,  nearly  a  century  afterwards,  on  a  presentation  b'  king  Charles  the  first, 
as  on  a  lapse.  Whether  there  had  been  any  prior  presentation  after  the  dissolution 
of  the  college,  is  matter  for  conjecture.  There  may  have  been  ;  or  perhaps  the  cure 
was  served  in  the  manner,  and  upon  the  terms,  in  which,  from  the  certificate  of  the 
Bishop  of  Rochester,  in  1545,  it  appears  to  have  been  served  from  the  dissolution  of 
the  college  to  that  time.  The  Parliamentary  Survey  strongly  [446]  supports  the 
latter  hypothesis.  The  inquiry  is,  perhaps,  not  very  material,  because  it  is  clear  that 
it  afterwards  became  presentative  ;  for,  in  1719,  a  series  of  institutions  commences, 
which  is  continued  without  interruption  to  the  present  time,  and  the  mandates  of 
induction  from  a  much  earlier  period,  1660,  have  been  produced. 

Unfortunately,  the  documents  I  have  mentioned  afford  no  information  whatever 
respecting  the  profits  of  the  vicarage,  except  as  to  their  amount.     I  think  it  due  to 
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the  plaintiff  to  say,  that  I  ought  to  consider  him  as  entitled  to  receive  all  that  can  be 
distinctly  and  satisfactorily  shewn,  by  any  medium  of  proof,  to  have  belonged  to  his 
predecessors.  But  the  ancient  and  documentary  evidence  throws  no  light  upon  this 
subject.  All  that  can  be  collected  is,  that  this  was  a  vicarage  before  1291,  and  in  the 
reign  of  Edward  I,  and  that  it  continued  a  vicarage  at  the  time  of  its  appropriation, 
under  the  authority  of  Pope  Urban  V.,  between  the  years  1362  and  1370.  During 
this  period,  all  those  abuses,  corrected  or  sought  to  be  corrected,  by  the  statutes 
1.5  Kich.  II.  and  4  Hen.  IV.,  the  first  of  which  was  passed  30  years  afterwards,  existed, 
and  there  is,  therefore,  no  clue  to  guide  us  in  our  conjectures  respecting  the  nature 
of  the  provision  which  had  been  made  originally  upon  the  appropriation,  or  afterwards, 
by  the  voluntary  act  of  the  prior  and  convent  of  Bermondsey. 

It  is  well  known,  from  ecclesiastical  history,  that  in  those  ages  there  was  a  struggle 
between  corporations  having  the  appropriate  parsonages,  and  the  bishops,  as  to  the 
extent  of  the  provision  which  should  be  made  for  the  maintenance  of  the  secular  priest 
who  executed  the  duties  of  the  parish  ;  but  there  is  not  any  reason  to  believe  that 
any  authority  had  decided  on  the  nature  or  even  quantum  of  that  provision  ;  for  it 
appears  to  have  been  a  subject  without  positive  rule,  depending  upon  the  discretion 
of  the  ordinary,  and  the  peculiar  circumstances  of  each  case.  It  cannot  be  collected 
from  any  of  the  documents  produced  [447]  in  this  case,  that  any  such  directions  had 
been  exercised  ;  and  we  are  therefore  left,  in  the  present  instance,  to  the  principles 
usually  applied  to  a  claim  by  a  vicar,  under  circumstances  less  favourable  to  the  vicar 
than  those  which  usually  occur. 

The  vicar  can  claim  only  by  endowment,  or  by  usage  affording  legal  evidence  of 
an  endowment.  Here  it  is  admitted  that  there  is  no  endowment.  What  is  the  evi- 
dence from  which  an  endowment  of  the  small  tithes  of  a  parish  ought  to  be  inferred? 
It  is  evidence,  either  of  that  description,  or  of  that  clearness  and  conclusiveness,  that 
an  endowment  ought  to  be  inferred  from  it  by  the  Court  itself,  without  the  aid  of 
the  forum,  whose  office  it  is,  in  the  judicial  constitution  of  this  country,  to  draw 
conclusions  from  ambiguous  or  doubtful  facts. 

The  first  evidence  we  have  are  the  proceedings  in  the  case  of  Priest  v.  Savage.  In 
1677,  one  John  Priest  was  instituted  to  this  vicarage  ;  and  in  the  5th  of  Anne,  that 
is,  about  30  years  afterwards,  he  exhibited  a  bill  against  seveial  of  the  occupiers  of 
the  parish,  stating  the  same  case,  and  praying  in  substance  the  same  relief  as  is  prayed 
by  the  present  plaintiff.  The  defence  then  made  was  the  same  as  is  now  made.  The 
defendants  in  that  suit  denied  that  the  plaintiff  was  vicar,  and  alleged  that  he  was 
only  a  stipendiary  curate,  and  denied  that  any  endowment  or  usage  entitled  him  to 
the  small  tithes  of  the  parish  or  to  any  other  right,  except  to  a  stipend  of  401.  a-year, 
which  sum  was  paid  by  Brooke,  Lord  Cobham,  by  virtue  of  aTi  agreement  made  in 
1378,  between  his  Lordship,  by  his  then  name  of  Sir  John  Brooke,' and  the  Bishop  of 
Rochester,  confiimed  by  the  Pope,  to  which  they  refer ;  and  they  add  that  at  that 
time  the  whole  lands  of  the  parish  were  the  estate  of  Lord  Brooke,  and  that  when 
they  came  to  be  divided,  the  payment  also  was  allotted  and  charged  upon  particular 
lands,  and  which  payments  had  continued  to  that  time,  and  that  "in  consequence,  no 
[448]  tithes  in  kind  had  ever  been  rendered  to  the  clergyman.  Many  witnesses  were 
examined  in  that  cause  ;  upon  which  the  only  observation  I  shall  make  is,  that  the 
depositions  in  that  cause  did  not  make  out  that  plaintiff's  case,  and  do  not  make  out 
the  case  of  the  present  plaintiff.  There  was  no  proof  of  any  uniform  perception  of 
tithes  :  in  some  instances  he  had  received  certain  small  tithes ;  but  it  was  in  instances 
where  they  were  of  small  value,  and  demanded  from  persons  of  inferior  condition, 
who  rather  submitted  to  the  claim  as  an  exaction,  than  agreed  to  it  as  a  matter  of 
right.  There  was  on  the  other  hand,  much  evidence  of  those  money  payments,  much 
evidence  of  reputation  that  no  tithes  in  kind  were  demandable  by  the  vicar,  but  that 
the  money  payments  in  question  were  all  that  could  be  required,  and  that  in  fact 
they  had  been  leceived.  As  that  cause  was  never  heard,  it  does  not  appear  of  what 
documentary  evidence  either  party  was  possessed,  and  it  certainly  does  not  appear 
that  the  defendants  could  have  produced  the  agreement  stated  in  their  answer.  The 
question  then  is,  could  the  Court,  according  to  established  principles,  have  decreed 
for  that  plaintiff  without  a  trial  at  law?  Certainly  not.  No  endowment  was  before 
the  Court,  neither  were  any  facts  from  which  an  endowment  could  have  been  inferred 
with  sufficient  clearness  to  warrant  a  Court  of  Equity  to  make  such  an  inference 
without  assistance. 
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I  purposely  avoid  stating  what  I  think  ought  to  have  heen  the  inference  drawn  by 
any  competent  tribunal  from  the  facts  as  they  appeared  on  the  record  in  that  cause. 
It  has  been  stated,  but  no  copy  of  the  order  has  been  produced,  that  the  cause  was 
heard  and  that  the  plaintiff  obtained  no  relief,  but  that  the  bill  was  retained  till  the 
following  term,  with  liberty  for  the  plaintiff  to  proceed  at  law,  which,  however,  he 
did  not.  I  need  not  refer  to  the  suit  against  Lord  Darnley  ;  every  thing  shews  that 
the  claim  was  always  resisted.  The  case  does  not  seem  to  me  to  [449]  be  more  in 
favour  of  the  vicar  on  this  record  than  on  the  former  occasions,  so  far  as  regards  the 
actual  receipt  of  tithes  ;  for  tithes  in  kind  do  not  appear  to  have  ever  been  received. 
The  payment  of  401  a  year  mentioned  in  the  suit  instituted  bv  Priest,  appears  to 
have  been  increased  to  641.  l-5s.  6d.,  which  alone,  perhaps,  would  be  fatal  to  the 
present  defence,  by  contradicting  the  modus  relied  upon,  inasmuch  as  it  shews  a 
period  when  the  present  payment  was  not  made,  if  there  were  no  other  question  than 
that  of  modus  or  no  modus  ;  but  here  the  plaintiff  has  thrown  upon  him  the  burden 
of  maintaining  his  case  by  shewing,  either  an  existing  instrument  conferring  upon 
him  the  small  tithes,  or  that  evidence  from  which  such  an  instrument  is  to  be  inferred. 
This  is  the  most  favourable  view  which  can  be  taken.  Existing  instrument  there  is 
not,  and  the  e\adenee  from  which  it  is  to  be  inferred,  is  not  of  a  nature  to  enable  me 
to  infer  it,  or  to  act  upon  any  such  inference.  The  parol  testimony  throughout 
confines  his  emoluments  to  money  payments  only. 

The  receipts  taken  by  the  occupiers,  express  the  payments  to  be  made,  sometimes 
for  vicarial  tithes,  sometimes  for  small  tithes,  and  sometimes  as  a  composition  for 
tithes,  and  are  in  favour  of  the  plaintiff;  but  the  payments  are  the  same  for  the  same 
premises,  and  for  a  great  length  of  time  The  inference  to  be  drawn  from  the  receipts 
is,  therefore,  as  to  the  language,  in  the  plaintiffs  favour,  but  from  the  amount  of  the 
actual  payments,  against  him.  He  is  called  vicar  in  the  institutions ;  but  the 
parishioners  possess  the  herbage  of  the  church-yard  and  other  ecclesiastical  emolu- 
ments, such  as  those  which  arise  from  graves  and  knells,  and  the  incumbent  does  not 
pay  certain  dues  to  which  vicars  are  usually  subject.  The  rector  has  received  the 
tithes  of  corn  and  grain  only,  which  certainly  affords  an  inference,  but  only  an  inference, 
in  favour  of  the  vicar.  But  the  other  tithes  have  never,  but  in  detached  instances, 
and  contrary  to  the  general  opinion  of  [450]  title,  been  received  by  the  vicar,  which 
is  against  him.  It  follows  from  this  detail,  that  the  situation  and  character  of  the 
plaintiff  are  extremely  equivocal,  and  that  whatever  they  may  be,  they  can  only  be 
ascertiiined  by  inference  to  be  drawn  as  a  conclusion  from  facts,  to  be  discovered  by 
comparing  conflicting  testimony,  an  office  which  this  Court  does  not  usually  assume. 
This  Court  does  not  come  to  such  results  from  such  premises,  otherwise  than  by  the  aid 
of  a  jury,  which  is  the  proper  tribunal.  And  I  shall  therefore  follow  the  course 
pursued  in  Pried  v.  Savage  I  shall  direct  issues;  1st,  whether  the  plaintiff  is  vicar; 
2nd,  whether  he  is  entitled  to  small  tithes ;  and  3rdly,  whether  the  alleged  payment 
is  or  is  not  a  modus.  («) 

Underbill  and  Another  v.  Ellicombe,  Clerk.  Exchequer  of  Pleas.  April  30th, 
June  11th,  1S2.5 — Surveyors  of  highways  cannot  maintain  debt,  to  recover 
composition  money,  duly  assessed  in  lieu  of  statute  duty.  Whether  a  rector, 
who  is  under  a  parol  composition  with  the  tithe  payers  for  all  their  tithes,  from 
year  to  year,  determinable  only  at  six  months'  notice,  and  made  prospectively, 
be  an  occupier  of  tithes  within  the  meaning  of  the  highway  acts,  and,  as  such, 
liable  to  be  rated  for  the  repair  of  the  highways,  Qu. 

This  was  an  action  of  debt,  brought  by  the  plaintiffs,  surveyors  of  the  highways, 
in  the  parish  of  Alphington,  Devon,  against  the  defendant,  who  is  rector  of  the  same, 
to  recover  291.  2s.  lOid.,  being  the  amount  of  composition-money  a.ssessed  upon  him 
in  lieu  of  statute  duty,  which  he  was  charged  to  be  liable  to,  in  respect  of  the  great 
and  small  tithes  of  the  parish.     At  the  trial  at  the  Devonshire  Summer  Assizes  for 

(a)  The  issue  as  settled  was,  "  whether  the  plaintiff,  as  vicar  of  Cobham,  is  entitled 
to  receive  from  the  defendants  all  the  tithes  in  kind  which  yearly  arise  upon  their 
respective  farms  and  lands,  situate  in  the  parish  of  Cobham  in  the  county  of  Kent, 
except  the  tithes  of  corn  and  grain." 

Ex.  Div.  IV.— 16* 
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1824,  before  Abbott,  L.  C.  J.,  a  verdict  was  taken  for  the  plaintiflfs,  subject  to  the 
opinion  of  the  Court,  on  the  following  case. 

[451]  Ihe  plaintiffs  were  lawfully  appointed  surveyors  of  the  highways  of  the 
said  parish,  under  the  13  Geo  III.,  c.  78,  and  the  assessment,  which  is  as  follows  :— 

"Tithes,  great  and  small— annual  value  6491.— assessment  291.  2s.  lOJd."  was 
duly  made  in  form  and  amount.  The  defendant  receives  no  tithes  in  kind,  bat  is 
under  a  parol  composition  with  all  the  tithe  payers  in  the  parish,  for  the  whole  of 
their  tithes,  (great  and  small),  from  year  to  year.  The  composition  is  made  with  the 
farmers  of  the  respective  lands  in  which  the  tithes  arise,  is  determinable  only  at  six 
months'  notice,  and  is  made  prospectively,  without  reference  to  the  respective  modes 
of  cultivation  on  the  particular  estates  in  any  particular  year.  The  money  assessed 
had  been  duly  demanded  ;  and  the  defendant  had  refused  to  pay  it.  Application  had 
been  made  to  the  magistrates  of  the  division  for  a  warrant  of  distress,  which  they 
had  refused,  entertaining  doubts  of  the  defendant's  liability. 

The  questions  for  the  opinion  of  the  Court  were  ;  1st,  whether  the  plaintiffs,  as 
surveyors  of  the  highways,  had  any  right  of  action?  and  2d,  whether,  under  the 
circumstances  stated,  the  defendant  is  an  occupier  of  tithes  within  the  meaning  of  the 
several  highway  acts'? 

April  30th. — The  case  came  on  now  for  argument ;  but  before  it  was  commenced, 
Hullock,  B.,  asked  whether  there  was  any  objection  to  turning  it  into  a  special  verdict, 
in  order  to  afford  an  opportunity  of  bringing  a  writ  of  error  from  the  decision  of  the 
Court,  if  it  should  be  thought  expedient.  To  this  Manning,  on  the  part  of  the 
plaintiff's,  assented,  but  Coleridge  said  he  did  not  feel  himself  at  liberty,  on  the  part 
of  the  defendant,  to  accede  to  it,  and  the  argument  proceeded. 

Manning,  for  the  plaintiffs,  said,  that  the  question  came  before  the  Court  on  the 
construction  of  the  statutesl3  Geo.  III.,  c.  78,  34  Geo.  Ill ,  c.  74,  and  -54  Geo.  III.,  c.  109, 
s.  4  and  5.  On  the  second  point,  he  cited  The  King  v.  [452]  The  Justices  of  Bvckinq- 
hamshire  (1  B.  &  C.  485.  2  D.  &  E.  689),  Rex  v.  Lambeth  (1  Str.  525.  8  Mod.  61), 
liegina  v.  Burtklt  (6  Vin.  Abr.  tit.  Poor,  427),  (and  Hullock,  B.,  referred  to  Fie.e  v.  Turner 
(1  Str  77  (e).  Ibid.  100),  and  Rex  v.  Skmgle.(*)  On  the  first,  he  argued  that  the 
plaintiffs  had  a  right  of  action,  relying  on  the  thiee  placitas  stated,  1  Roll  Abr.  598  ; 
Dett.  K.  pi.  18,  19,  20,  and  7  Vin.' Abr.  346  (K.  2),  Debt.  1,  2,  3.  The  first  of  these 
was  thus,  "where  by  the  statute  of  14  Hen.  VIII.,  c.  5,  and  the  letters  patent  of  the 
king,  it  is  enacted,  that  every  one  that  practises  physic,  in  London,  without  license 
of  the  College  of  Physicians,  shall  forfeit  for  every  month  51.  one  moiety  to  the  king, 
and  the  other  to  the  college ;  though  no  action  is  appointed  for  it,  yet  they  have  an 
action  of  debt  for  it,  Trin.  4  Jac.  B.  K."  [Hullock  B.,  how  would  yo\i  get  at  that 
penalty,  unless  by  action  of  debt?]  In  this  instance,  as  the  magistrates  refuse  to 
grant  a  warrant  of  distress,  and  the  Court  of  B.  R.  will  not  compel  them  to  do  so  by 
mandamus,  there  is  no  other  method  of  recovering  the  composition-money  than  by 
action.  Secondly,  "an  action  of  debt  lies  upon  the  statute,  2  and  3  Edw.  VI.,  for  the 
treble  value,  foi  not  setting  forth  tithes,  though  the  statute  does  not  mention  any 
action,  but  only  that  he  shall  forfeit  the  treljle  value,  and  does  not  mention  to  whom 
he  shall  forfeit,  nor  by  what  action  it  shall  be  recoveied,  Co.  Entries."  In  this  case 
the  statute  directs  that  suits  concerin'ng  tithes  shall  be  bi'ought  in  the  Ecclesiastical 
Court,  yet  the  common  law  superadds  an  action  of  debt.  Thirdly,  "an  action  of  debt 
lies  by  a  shei'iff  upon  the  statute  28  Eliz.  c.  4,  for  his  fees,  given  by  the  statute  for  an 
execution  served  by  him,  though  the  statute  does  not  say  that  he  shall  have  his  fees, 
or  any  action  for  them,  but  only  says,  that  he  shall  not  take  for  any  execution  served, 
any  consideration  or  recompence,  besides  [453]  that  thereafter  in  the  said  act  men- 
tioned, which  it  shall  be  lawful  to  be  had  and  received,  scil.  12d.  for  20s.  where  the 
sum  does  not  exceed  1001.,  and  6d.  where  above  1001."  {Proby  &  Lumlij  v.  Mitrhdl, 
14  Jac.  B.  R.).  In  another  report  of  this  case  (Moore,  853),  it  is  said,  that  "because 
there  is  a  duty,  an  action  is  given  of  necessity  by  the  law;"  now  the  necessity  for  the 
remedy,  by  debt,  exists  in  the  present  ease.  [Hullock,  B.  In  all  the  cases  you  have 
mentioned,  the  sums  of  money  to  be  recovered,  or  a  moiety  of  them,  are  given  to 
individuals  in  respect  of  what  is  conceived  to  be  a  private  injury  or  right.  Do  you 
know  any  instance  of  a  poor's  rate  being  recovered  by  action  of  debt,— any  case  where 

(*)  It  was  thought  unnecessary  to  go  further  into  the  argument  on  this  point,  as 
the  Court  decided  on  the  other,  exclusively. 
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a  distress,  or  other  specific  remedy,  distinct  from  an  action  of  debt,  is  prescribed  bv  a 
statute,  Jiiid  the  party  may  have  recourse  to  that  action  !]  If  the  distress  were  not 
given,  the  right  of  action  would  necessarily  follow.  As  it  cannot  be  rendered  available, 
the  consequence  ought  to  be  the  same.  If  the  particular  remedy  prescribed  by  a 
statute  be  a  competent  one,  then  the  party  is  precluded  from  any  other;  but  whei'e  it 
is  inettectual,  the  action  of  debt  should  be  allowed.  The  statute  directs  the  payment 
of  the  rate.  i'he  assessment  has  been  duly  made ;  and  as  it  is  not  recoverable  othei- 
wise,  debt  lies  by  construction  of  law.  In  The  King  v.  The  Justices  of  Buckinf/kanishire, 
Abbott,  C.  J.,  contemplated  the  possibility  of  the  question  coming  before  the  Court  of 
of  B.  K.  in  another  way.  The  only  other  way  in  which  it  could  be  brought  before  it 
is  by  action  of  debt.  [Alexander,  C.  B.  Do  you  mean  to  say,  that  bj-^  this  act  of 
parliament  the  legislature  have  given  to  surveyors  of  highways  an  action  in  e^ery 
instance,  at  their  option,  or  only  where  the  magistrates  refuse  a  warrant  of  distress  i] 
It  would  seem  in  every  case.  [Alexander,  C.  B.  That  is  contrary  to  the  decisions  on 
the  poor  laws.  All  that  can  be  said  is,  that  the  legislature  have  given  a  remedy  which 
is  not  universally  etiectual.] 

[454]  Coleridge,  contra  There  is  no  hardship  on  the  plaintiffs,  in  this  action  not 
being  sustained,  for  the  parish  will  not  lose  the  money.  But  there  would  be  a  great 
hardship  in  obliging  the  defendant  to  pay  it,  because  the  composition  was  made  on 
the  understanding  that  he  was  not  to  be  rated.  Debt  is  not  maintainable  by  the 
surveyors.  That  action  does  not  lie  for  a  poor's  rate,  nor  for  any  penalty  directed  by 
a  statute,  where  another  course  of  proceeding  for  the  recovery  of  it  is  pointed  out. 
iSteveiis  v.  Evans  (2  Burr.  11.57).  The  cases  cited  from  Rolle's  and  Viner's  Abrs.  are 
instances  where  specific  sums  are  given  by  a  statute  to  the  party  suing,  and  the  public, 
or  the  party  alone,  and  no  remedy  is  prescribed,  and  there  an  action  of  debt  arises. 
But  by  the  acts  in  question,  a  specific  remedy,  namely,  a  distress,  is  distinctly  pro- 
vided Further,  wherever  debt  lies,  there  must  be  a  contract  express  or  implied,  and 
there  is  none  between  the  surveyors  and  any  individual  parishioner.  The  surveyors 
must  recover  for  the  parish,  or  themselves.  If,  it  be  said,  for  the  parish,  it  is  not  a 
corporation,  but  merely  a  number  of  individuals,  and  the  statutes  do  not  raise  any 
contract  between  one  part  of  it  and  another.  If  they  merely  recover  for  themselves, 
as  officers,  it  is  clear  they  are  not  invested  by  the  statutes  with  the  power  claimed. 
Before  going  into  the  second  point,  he  was  stopped  by  the  Court,  who  asked  if  he  had 
any  other  cases  on  the  liability  of  the  clergyman,  as  an  occupier  of  the  tithes.  He 
said  he  had  not. 

Manning,  in  reply.  The  composition  having  been  entered  into  on  the  underst^md- 
ing  stated,  makes  no  difference  in  the  argument.  It  could  not  have  been  intended 
that  there  should  be  no  forum  where  the  liability  of  the  clergyman  might  be  discussed. 
The  statutes  give  no  appeal  to  the  sessions,  and  unless  this  action  be  maintainable, 
[455]  no  Court  in  the  land  can  determine  the  question.  The  proposition,  that  debt 
lies  in  cases  of  contract  alone,  is  only  founded  on  a  fiction  of  law ;  for  debt  may  be 
brought  on  a  judgment  in  an  action  of  assault,  where  theie  is,  in  point  of  fact,  no 
contract.  If  the  law  aliunde  puts  one  party  in  a  situation  to  sue  another,  that  is  a 
sufficient  privity  to  maintain  debt. 

Cur.  adv.  vult. 

June  11th. — The  L.  C.  Baron  now  delivered  the  judgment  of  the  Court,  as 
follows  : — 

This  is  an  action  of  debt  by  surveyors  of  highways,  to  recover  the  amount  of 
composition-money  duly  assessed  upon  the  defendant  in  lieu  of  statute  duty.  The 
plaintiffs  had  a  verdict,  subject  to  the  opinion  of  the  Court  upon  a  special  case.  In 
the  discussion  of  the  case,  two  questions  have  been  debated.  [His  Lordship  stated 
them.]  We  do  not  mean  to  give  any  opinion  on  the  second  of  these,  as  the  opinion 
we  have  formed  on  the  first  will  entirely  dispose  of  the  case.  We  think  that  the 
plaintiffs  cannot  maintain  the  action.  This  is  a  claim  given  by  statute,  and  the  same 
statute  which  creates  it  prescribes  a  particular  remedy  for  its  enforcement.  Therefore, 
it  appears  to  us  that  no  other  can  be  resorted  to.  The  13  Geo.  III.,  c.  78,  s.  3i,  which 
imposes  the  charge,  and  ascertains  its  amount,  provides,  "that  in  default  of  payment, 
the  money  shall  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  person 
or  persons  refusing  to  pay  the  same,  in  such  manner  as  the  forfeitures  for  neglect  to 
perform  the  statute  duty  are  thereby  authorized  to  be  levied  and  raised  ; "  and  the 
72nd  section  directs  the  penalties  and  forfeitures  to  be  levied  by  distress  and  sale,  by 
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wirrmt  under  the  hand  and  seal  of  a  justice  of  the  peace.  The  04  Geo.  III.,  c.  74,  in 
reoeatin-  the  same  provisions  for  the  payment  of  a  composition,  points  out  a  remedy 
for  raisinc  it  to  exactly  the  same  efiect.  These  are  the  statutes  which  establish  [456] 
the  ri'^ht^'to  enforce  which  the  present  action  has  been  brought.  In  creating  the  right, 
thev  Sso' direct  the  remedy;  and  we  have  found  no  authority  that  any  other  can  be 
mirsued  No  case  in  point  has  been  stated  in  support  of  the  action,  and  it  appears  to 
be  a  rather  new  experiment.  In  the  case  of  Stevens  v.  Emns,  2  Burr.  1157,  Mr.  J. 
Dennisoii  says,  that  "  upon  a  new  statute  which  prescribes  a  particular  remedy,  no 
remedy  can  be'taken,  but  that  particular  remedy  prescribed  by  the  statute  ;  therefore 
clearly  no  action  of  debt  will  lie  for  a  poor's  rate."  This  is  an  opinion  against  the 
nreseiit  action.  Independently  of  this,  there  are  provisions  in  the  same  statutes,  from 
which  it  is  to  be  inferred,  that  no  other  remedy  was  in  the  contemplation  of  the 
legislature  than  that  which  is  specifically  mentioned  ;  because  these  statutes  expressly 
provide  for  an  action  of  debt  in  those  cases  where  that  mode  of  proceeding  was  intended 
to  be  "^ranted ;  but  these  provisions  do  not  touch  this  case.  The  13  Geo.  III.,  c.  78, 
s  67  authorizes  the  justice  in  default  of  distress  to  commit  the  party  to  gaol.  The 
34  Geo.  III.,  c  74,  contains  a  similar  clause  (sect.  4),  with  this  further  provision,— 
that  if  it  shall  appear  to  the  justices  to  whom  application  may  be  made  upon  the 
subject,  that  the  party  liable  to  the  composition-money  is  then  in  indigent  circum- 
stances' and  as  such  deserving  of  relief ;  they  are  authorized,  at  their  discretion,  to 
dischar'°-e  such  party  from  the  payment  of  it.  Now  if  surveyors  of  highways  possess 
this  ri'J'ht  of  action,  not  only  might  it  be  made  an  instrument  of  great  oppression  and 
vexation,  but  it  would  probably  deprive  the  magistrates  of  that  power  of  remitting, 
or  mitit'atinc  the  charge,  conferred  on  them  by  the  clause  just  mentioned.  The  cases 
which  were  stated  in  support  of  this  action  do  not  maintain  the  proposition  for  which 
they  were  adduced.  Generally  they  go  to  shew,  that  if  a  statute  prohibits  the  [457] 
doing  of  a  thing  under  a  penalty,  to  be  paid  to  the  party  grieved,  or  without  saying 
to  whom  it  shall  be  paid,  and  does  not  prescribe  any  mode  of  recovery,  this  action 
may,  in  such  case,  be  maintained  by  the  party  grieved,  and  for  that  there  are  many 
other  authorities.  Com.  Dig.  tit.  "  Action  upon  Statute,"  (F.),  Fresul,  &c.,  of  Physicians 
V  Salmon  1  Ld.  Raym.  682.  Again,  we  find  it  distinctly  laid  down,  that  debt  lies 
upon  every  contract  in  deed  or  in  law.  Com.  Dig.  tit.  "Debt,"  (A.),  I.  The  cases 
stated  went  to  prove  one  or  other  of  these  propositions,  but  we  think  they  do  not 
apply  here.  In  the  case  before  the  Court,  the  parties  suing  are  not  the  parties 
grieved  •  a  remedy  by  distress  is  expressly  given  by  the  statute ;  and  no  contract 
exists.  Therefore  we  are  of  opinion,  that  the  action  does  not  lie,  and  that  the  verdict 
should  be  set  aside,  and  a  nonsuit  entered. 
Postea  to  the  defendant. 

Preston  and  Others  v.  Carr,  Knight.  Exchequer  of  Pleas.  June  13th,  1825. — 
Under  an  order  of  production,  and  inspection,  it  is  not  sufficient  to  deposit  papers 
with  the  defendant's  clerk  in  Court,  locked  in  a  box,  the  defendant's  solicitors 
undertaking  to  attend  with  the  key  whenever  called  on ;  the  key  also  must  be 
left  with  the  clerk  in  Court  at  the  office.  Semble,  therefore,  that  the  defendant, 
or  his  solicitors,  are  not  entitled  to  be  present  at  each  inspection. 

[For  further  proceedings  see  1  Y.  &  J.  1 75.] 

An  order  had  been  made,  that  the  defendant  should  produce,  and  leave  in  the 
hands  of  his  clerk  in  Court,  various  papers  mentioned  in  the  schedule  to  his  answer, 
and  admitted  to  relate  to  the  matters  in  the  suit,  and  that  the  plaiutitfs,  their  solicitors 
and  agents,  should  be  at  liberty  to  inspect  the  same,  &c.,  as  they  might  be  advised. 

Lynch  now  moved  for  an  attachment  against  the  defendant,  for  disobedience  to 
the  order. 

It  appeared  from  an  affidavit,  filed  on  the  part  of  the  plaintiffs,  that  the  papers 
had  been  deposited  at  the  office,  with  the  defendant's  clerk  in  Court,  locked  up  in  a 
box,  the  [458]  key  of  which  remained  in  the  hands  of  the  defendant's  solicitors  ;  and 
that  they  gave  notice  to  the  plaintift's'  solicitors,  that  they  would  attend  with  the  key 
whenever  an  appointment  should  be  made  for  an  inspection, — objecting  to  any 
examination  of  the  documents  in  the  absence  of  themselves,  or  the  defendant.  The 
plaintiffs'  solicitors  insisted  that  this  was  not  a  compliance  with  the  order,  but  that  the 
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key  should  be  left  with  the  defendant's  clerk  in  Court,  in  order  that  ready  access 
might  be  had  to  the  papers  at  any  time. 

The  motion  was  brought  forward  for  the  purpose  of  obtaining  the  opinion  of  the 
Court  on  the  practice,  and  with  that  view,  admissions  were  made  of  service  on  the 
defendant  of  the  order  in  question  under  seal,  and  of  notice  of  the  motion. 

Lynch  contended,  that  the  course  pursued  was  a  deviation  both  from  the  requisi- 
tions of  the  order,  and  the  general  practice  on  the  subject.  The  intent  of  the  order 
was,  that  the  papers  themselves  should  be  left  with  the  clerk  in  Court,  which  they 
could  not  be  said  to  be,  under  the  present  circumstances  ;  and  that  the  plaintiffs  and 
their  agents  should  be  enabled  to  examine  them  whenever  they  thought  proper; 
which  they  could  not  do,  if  it  were  necessary  to  make  an  application  to,  and  an 
appointment  with,  the  defendant's  solicitors,  preparatory  to  every  inspection.  This 
mode  of  production,  would  subject  the  plaintiffs'  agents  to  the  convenience  of  the  other 
party,  and  impose  much  unnecessary  trouble  on  them.  Besides,  in  inspecting  or  copy- 
ing the  papers,  or  making  extracts,  there  was  no  reason,  or  precedent,  for  their  being 
watched  by  the  defendant  or  his  solicitors 

Teed,  contra,  said  that  if  this  manner  of  producing  papers  were  not,  it  ought  to 
be,  the  practice.  It  afforded  the  fullest  discovery,  which  was  all  that  the  Court 
required.  [459]  The  only  reason  for  not  leaving  the  key  with  the  clerk  in  Court  was 
to  prevent  the  loss  of  the  documents,  which  were  of  a  very  important  nature  ;  and  in 
part  relating  to  other  matters.  It  was  unusual  to  object  to  the  defendant's  solicitors 
being  present  at  an  inspection  ;  and  a  production  of  papers  was  not  unfrequently 
ordered  at  a  counting  house,  where  it  could  not  well  take  place  without  witnesses. 
What  had  been  done  in  this  case,  was  borne  out  by  the  practice  in  Chancery. 

The  Court  referred  to  the  clerks  in  Court  as  to  the  practice  in  the  Exchequer  ;  and 
Mr.  Bowyer  stilted,  that  in  cases  such  as  the  present,  the  key  was  always  delivered  to 
the  clerk  in  Court. 

GR.A.H.A.M,  B.(*)  I  apprehend  the  order  proceeds  upon  the  idea,  that  the  Court  can 
place  that  confidence  in  their  officers,  that  they  will  suffer  no  waste,  or  destruction  to 
be  committed.  It  has  never  been  held  that  the  mere  deposit  of  a  box  containing  the 
papers  under  lock,  and  then  saying  you  may  send  for  the  key  when  you  want  it,  was 
a  sufficient  production.  That  :s  but  an  invasion  of  the  order.  The  meaning  of  the 
order  is,  that  the  papers  themselves  shall  be  delivered  into  the  possession  of  the  clerk 
in  Court,  to  be  open  to  the  view  of  the  plaintiff  whenever  he  pleases. 

Garrow,  B.,  and  Hullock,  B.,  concurred. 

It  was  then  arranged  that  the  attachment  should  not  be  taken  ;  but, 

Per  Curiam.  The  key  of  the  box  containing  the  papers,  to  be  delivered  to  the 
defendant's  clerk  in  Court. 

[460]  The  King  v.  Cracroft.  Exchequer  of  Pleas.  June  13,  18-2.5.— Where  an 
extended  estate  has  been  sold  under  the  25  Geo.  III.,  c.  3-5,  and  the  sale  con- 
firmed by  the  Kemembrancer's  report,  and  the  usual  orders,  but  a  good  title  can- 
not be  made;  the  crown  may  move  to  discharge  the  purchaser,  without  his 
consent,  and  without  payment  of  his  costs  incurred  in  consequence  of  the 
purchase. 

Certain  lands  and  tenements,  the  property  of  the  defendant,  situate  in  the  county 
of  Brecon,  were  seized  into  the  hands  of  the  ciown,  under  two  extents  in  chief,  issued 
against  him  in  1819;  and  were  sold  in  lots,  before  the  late  Deputy-Kemembrancer, 
at  Abergavenny,  in  1822,  pursuant  to  the  2.5th  Geo.  III.  e.  35.  Thomas  Jones 
became  the  purchaser  of  one  lot,  described  in  the  paiticulars  of  sale,  conformably  to 
the  description  in  the  inquisition,  as  "a  moiety  of  a  freehold,"  and  was  approved  of 
as  such  by  the  Deputy-Remembrancer's  report,  which  was  in  1823  confirmed  by  the 
usual  orders,  conditional,  and  absolute.  However,  upon  an  inspection  of  the  title 
deeds,  it  appeared  that  a  title  to  an  estate  in  the  premises,  for  the  life  of  the  defen- 
dant's father,  was  all  that  could  be  made  out  by  the  Crown.     Accordingly, 

Shepherd,  on  the  part  of  the  crown,  moved  upon  notice,  to  quash  the  orders  men- 
tioned, and  that  Mr.  Jones  might  be  discharged  from  his  purchase, — stating  that  an 
opposition  to  the  application  was  intended,  partly  because  the  crown  refused  to  pay 

(*)  The  Chief  Baron  was  engaged  on  the  other  side  of  the  Court. 
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all  the  costs  of  investigating  the  title,  and  procuring  the  report,  &e.,  incurred  by  the 
purchaser  in  the  purchase.  But  the  crown  was  entitled  to  the  oi'der  without  such 
terms,  on  the  general  rule  that  the  crown  did  not  pay  costs.  Besides,  the  act  of 
parliament  under  which  these  sales  were  conducted,  evidently  intended  that  the 
crown  should  not  be  liable  to  any  charges  in  carrying  them  into  effect,  because  it  con- 
tained an  express  provision  (*)  [461]  for  the  payment  of  the  crown's  costs  and 
expenses  out  of  the  purchase  money.  In  the  next  place,  the  purchaser,  in  all  such 
cases,  entered  into  the  contract,  subject  to  its  being  set  aside  by  the  Deputy- 
Remembrancer's  report,  disapproving  of  him  as  a  purchaser,  or  not  finding  the  title 
good.  But  if  the  Kemembrancer  did  not  confirm  the  sale,  the  purchaser,  notwith- 
standing, was  in  practice  obliged  to  pay  the  costs  of  obtaining  the  report,  and  all 
expenses  previously  necessar_y  for  perfecting  the  conveyance. 

Knight,  foi'  the  purchaser,  first  contended  that  the  crown,  being  the  vendor  of  an 
estate,  could  not  apply  to  be  released  from  its  contract,  by  reason  of  inability  to  make 
a  title,  without  the  consent  of  the  vendee. 

But  the  Court  said,  that  the  crown  did  not  stand  in  precisely  the  same  situation 
with  an  ordinary  vendor ;  and  that  this  was  a  motion  for  the  vendee's  benefit. 

He  then  insisted,  that  the  payment  of  all  Mr.  Jones's  costs,  consequent  on  the 
purchase,  should  be  made  a  part  of  the  order  ;  first,  from  the  justness  and  reasonable- 
ness of  his  claim,  and  by  analogy  to  the  practice  on  sales  of  property  of  the  subject 
under  the  decree  of  the  Court,  where,  if  the  title  turned  out  to  be  bad,  the  purchaser 
was  allowed  his  costs.  Secondly,  because  the  statute  had  introduced  a  new  principle 
in  reference  to  payment  of  costs  by  the  crown.  In  dii'ecting  that  the  crown  should 
receive  costs,  the  act  had  rendered  it  liable  to  the  payment  of  costs,  for  where  the 
mutuality  failed,  the  rule  failed  also.  Thirdly,  if  that  were  denied,  these  costs  ought 
to  be  considered  as  costs  incurred  by  the  crown  within  the  meaning  of  the  statute,  to 
which,  upon  a  sale  of  the  term,  it  would  be  entitled  ;  and  which,  therefore,  ought  to 
be  paid  to  the  purchaser. 

GRAH.iM,  B.  In  this  case  there  is  no  tort  or  injury  whatever  done  by  the  crown. 
If  the  inquisition  has  led  [462]  the  crown  into  the  mistake,  that  the  debtor  had  this 
estate  in  fee  simple,  and  the  officers  have  gone  on  to  sell  it  so,  that  does  not  authorize 
us  to  charge  the  crown  with  the  purchaser's  costs.  If  the  party  had  used  any  kind 
of  diligence  about  it,  he  might  have  ascertained  the  state  of  the  title.  The  argument, 
that  these  costs  are  part  of  those  which  the  crown  is  entitled  to  retain  out  of  the 
purchase  money  of  the  term,  is  by  much  too  nice  and  refined.  I  do  not  see  any  ground 
for  allowing  these  costs. 

Garrow,  B.  If  it  had  been  intended  that  all  parties  should  have  their  expenses 
out  of  the  estate,  the  act  of  parliament  would  have  said  so,  but  it  says  no  such  thing. 

HuLLOCK,  B.  of  the  same  opinion. 

The  order  was  made  conditionally,  (to  give  the  purchaser  the  election  of  taking 
the  life  estate  with  an  equivalent,  and  purchasing  the  reversion,)  to  become  absolute, 
unless  cause  shewn  in  a  week. 

Bailey  v.  Forbes,  Gent.,  one,  &c.  Exchequer  of  Pleas.  June  14th,  182-5.— Answer 
on  two  skins  of  parchment,  but  signed  on  one  onl}',  and  affected  by  other  irregu- 
larities, taken  ofl'  the  file,  with  liberty  to  put  in  another,— the  first  to  be 
impounded,  in  order  to  an  indictment  for  perjury,  if  there  should  be  ground,  on 
comparison  of  the  two. 

Mascall  and  Knight  moved  to  take  the  answer  in  this  cause  off"  the  file  for  irregu- 
larity. The  defendant  resided  in  Lincolnshire,  and  the  answer  was  filed  by  consent, 
without  the  oath  of  the  messenger  (see  1  Fowl.  Prac.  370,  371).  Upon  inspection  of 
it  now  in  Court,  the  following  alleged  irregularities  appeared. — 1st,  The  ingrossment 
was  considerably  altered,  much  material  matter  being  struck  out  and  new  matter 
interlined,  and  there  were  no  initials  of  the  commissioners  [463]  to  indicate  that  those 

(*)  In  the  following  words,  "  and  all  monies  which  shall  become  payable  from  any 
such  purchaser  or  purchasers  as  aforesaid,  shall  be  paid,  accounted  for,  and  applied 
towards  the  discharge  of  the  debt  due  to  the  ciown,  and  of  all  costs  and  expenses 
which  shall  be  incurred  by  the  crown  in  enforcing  the  payment  of  such  debts  in  such 
manner  as  the  Court  of  Exchequer  shall,  from  time  to  time,  order  and  appoint." 
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alterations  had  been  made  when,  or  before,  it  had  been  sworn  to.  2d,  The  answer  was 
ingiossed  on  two  skins  of  parchment,  and  the  last  only  was  signed  by  the  defendant. 
3d^  The  jurat  did  not  state  where  the  answer  had  been  sworn  to.  4th,  Its  form  was 
"  sworn  before  me,"  but  the  names  of  two  commissioners  were  subscribed.  5th,  No 
clerk  in  Court's  name  was  affi.xed. 

Spence,  contra,  contended,  that  if  there  had  been  any  irregularity,  it  would  not 
have  been  overlooked  by  the  officers  of  the  Court,  who  were  the  best  judges  of  the 
practice.  [Hullock,  B.  "  This  is  not  that  sort  of  answer  which  ought  to  be  encouraged  ; 
if  an  indictment  for  perjury  were  brought  on  the  matter  interlined,  it  would  be 
extremelv  dithcult  to  obtain  a  condction.] 

The  officers  were  consulted  by  the  Court  on  the  second  objection,  and  Mr.  Bowyer 
certified,  that  the  practice  required  both  sheets  to  be  signed  by  the  defendant. (rt) 

Spence  having  afterwards  expressed  a  doubt  whether  the  answer  tiled  had  been 
that  drawn  bv  him,  and  whether  it  would  not  be  necessary  to  prepare  a  new  one  : 

The  Court  ordered  the  answer  to  be  taken  off  the  file,  with  liberty  to  the  defen- 
dant to  put  in  another  answer,  by  the  first  day  of  the  next  sittings,  the  first  to  be 
impounded  with  the  clerk  in  Court,  that  the  plaintiff  might  have  an  opportunity  of 
comparing  the  two,  with  a  view  to  an  indictment  for  perjury  against  the  defendant, 
if  there  should  appear  ground  for  it.     The  defendant  to  pay  the  costs  of  this  application, 


and  of  the  irregular  answer. 


[464]  Browx  v.  Tanner,  the  Younger.  Exchequer  of  Pleas.  1825.— A  revoca- 
tion of  a  submission  to  arbitration  not  under  seal,  before  award  made,  is,  in  effect, 
a  breach  of  an  agreement  to  stand  to,  obey,  abide,  perform,  Ac ,  an  award,  for 
which  assumpsit  will  lie  ;  and  the  plaintiff  may  declare,  that  the  defendant  under- 
took to  perform  the  agreement,  and  not  to  revoke  the  submission,  and  lay  the 
revocation  as  a  breach. 

[S.  C.  1  Car.  &P.  651.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that  an  action  had  been 
commenced  by  the  defendant  against  the  plaintiff",  for  the  breach  of  the  warranty  of  a 
horse  ;  and  that  for  putting  an  end  to  the  action,  on  the  6th  April,  1824,  the  parties 
agreed  with  each  other,  bv  articles,  that  each  of  them  would  "  well  and  truly  stand  to, 
obey,  abide,  observe,  perform,  fulfil,  and  keep  the  award,  &c.,  of  two  arbitrators  named, 
who  were  to  determine  all  matters  in  difference,  so  as  their  award  w;is  made  on  or 
before  the  26th  April,  1824  ;  and  if  it  was  not,  that  the  parties  would  "  well  and  truly 
stand  to,'  &e.,  the  award  and  umpirage,  &c  ,  of  an  umpire  named,  concerning  the 
premises,  so  as  he  made  his  award  on  or  before  the  1 0th  May  ensuing ;  and  that  the 
costs  of  the  action,  reference,  award,  and  making  the  submission  a  rule  of  Court, 
should  be  in  the  discretion  of  the  arbitrators,  or  umpire  :  that  in  consideration  thereof, 
and  that  the  plaintiff  had  undertaken  to  perform  and  fulfil  the  agreement,  the  defen- 
dant undertook  to  perform,  Ac,  and  that  he  would  not  revoke  the  said  submission,  or 
the  authority  of  the  arbitrators  or  umpire,  or  prevent  them,  or  any  of  them  from 
making  an  aWard  or  umpirage.  The  count  averred,  that  the  arbitrators  had  not  made 
their  award  within  the  time  limited,  but  that  the  umpire  was  ready  to  make  his 
umpirage ;  nevertheless,  the  defendant  not  regarding,  &c.,  before  the  expiration  of  the 
time  limited  for  the  purpose  last  stated,  to  wit,  on  the  26th  April,  revoked  his  sub- 
mission, and  hindered  and  prevented  the  arbitrators  from  making  their  award  and  the 
umpire  from  making  his  umpirage,  bv  means  of  which  the  plaintiff  had  lost,  &c.  ihe 
second  count  alleged,  that  after  the  award  and  umpirage  had  been  made  and  before 
the  10th  Mav,  to  wit,  on  the  [465]  26th  April,  defendant  wrongfully  revoked  his  sub- 
mission, so  'as  to  prevent,  &c.  The  third  count  stated,  that  the  umpire  made  his 
award  and  umpirage  on  the  5th  May,  adjudging  that  the  defendant  should  pay  tUe 
plaintiff  191.   18s.     The  fourth  was  an  indebitatus  count  on  the  award,     flea,  uon 

assumpsit.  .  ,       ,  ■     -rr      ^  ■    ..u 

On  the  trial,  before  Littledale,  J.,  at  the  last  Oxford  assizes,  the  plaintiff  put  in  tbe 
agreement  of  reference,  and  award.  The  material  words  of  the  first  were  as  set  fortn 
in  the  declaration.     But  it  was  not  under  seal,  and  contained  no  express  provision 

(a)  This  point  was  determined  in  Carter  v.  Bosanquet,  M'Clel.  456. 
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;vi<ainst  revoking  the  submission,  or  hindering  the  arbitrators  or  umpire  from  making 
an  award.  The  award  was  dated  the  5th  May,  and  l)y  it  the  umpire  awarded  the 
defendant  to  pay  to  the  plaintiff  the  taxed  costs  of  defending  the  (original)  action,  and 
the  taxed  costs" of  making  the  submission  a  rule  of  Court,  and  also  191.  18s.  for  the 
costs  incurred  by  the  plaintiff  in  and  about  the  reference,  and  for  the  award.  For  the 
defence,  a  deed  was  put  in,  dated  -Jeth  April,  and  executed  by  the  defendant,  whereby 
he  revoked  his  submission,  and  all  the  authority  given  to  the  ai'bitrators,  and  umpire  ; 
and  it  was  proved,  that  the  deed  was  read  over  to  the  umpire  on  the  day  mentioned. 
On  this  evidence  the  plaintiff  obtained  a  verdict  on  the  two  first  counts,  with  191.  I8s. 
damages. 

Carrington  obtained  a  rule  nisi,  for  a  new  trial,  in  the  ensuing  term,  stating  several 
oTounds  in  support  of  the  motion  ;  but  the  following  only  were  afterwards  made  the 
subject  of  ai'gument.  1st,  That  as  the  submission  was  not  under  seal,  it  was  a  mere 
authority,  and  therefore,  and  as  there  was  no  express  agreement  not  to  revoke,  the 
recal  of  the  authority  was  no  giound  of  action.  2dly,  That  the  declaration  was  not 
supported  by  the  evidence. 

Taunton,  W.  E.,  and  Chilton,  shewed  cause,  and  cori-[466]-tended,  that  though 
there  was  no  express  contract  against  revoking,  yet  the  undertaking  to  stand  to,  obey, 
and  perform  the  award  was  in  point  of  legal  effect  a  promise  not  to  revoke  ;  and  that 
the  revocation  of  the  submission  was  a  virtual  refusal  to  stand  to  the  award,  and  a 
breach  of  the  agreement,  and  therefore  a  good  cause  of  action.  There  was  no  award 
in  point  of  law,  but  that  was  owing  to  the  defendant  himself,  ;md  consequently  he  had 
broken  his  agreement  as  much  as  if  he  had  suffered  an  award  to  be  made,  and  then 
disobeyed  it.  If  a  party  contracted  to  do  a  thing,  and  by  his  own  act  rendered  it 
impossible,  that  was  a  breach  of  his  contract.  They  referred  to  Milne  y.  Grairiz  (7  East, 
608),  and  King  v.  Joseph  (5  Taunt.  452). 

Carrington,  in  support  ef  the  rule, — insisted,  1st,  that  there  was  no  case  of  an 
action  for  revoking  a  submission  not  under  seal,  nor  any  in  which  the  implied  assumpsit 
contended  for,  was  mentioned.  It  was  laid  down  in  I'ynior's  case  {8  Eep.  79  b.),  that  an 
authority  given  to  an  arbitrator  was  in  its  nature  countermandable,  though  irrevocable 
in  its  terms  ;  if  it  were  by  bond,  the  bond  would  be  forfeited  ;  if  without  obligation, 
the  party  should  lose  nothing,  for  ex  unda  submissione  non  oritur  actio  ;  Year  Book, 

5  Ed  IV.,  3  b.  Bro.  Abr.  tit.  Arbitrament,  pi.  35.  That  doctrine  was  also  recognized 
in  the  judgment  of  Gibbs,  C.  J.,  in  King  v.  Joseph.  In  this  case,  the  submission  not 
being  under  seal,  was  a  bare  authority,  and  therefore  revocable.  If  indeed  the  revoca- 
tion were  wrongful,  and  caused  damage  to  the  other  party,  then  it  might  be  made  the 
subject  of  a  special  action  on  the  case  for  the  tort.  2dly,  the  evidence  did  not  sustain  the 
allegations  of  the  declaration.  The  1st  and  2d  counts  stated  an  agreement  to  submit, 
and  not  to  revoke,  and  alleged  a  breach  of  the  latter  ;  whereas  the  agreement  given  in 
evidence  did  not  contain  any  stipu-[467]-lation  not  to  revoke.  The  3rd  and  4th  counts 
charged  a  breach  of  the  award,  which  was  a  non-entity.  It  had  been  said,  that  if  a  party 
agreed  to  stand  to  an  award,  and  by  his  own  act  prevented  any  from  being  made,  he 
broke  his  agreement.  But  then  the  plaintiff  should  have  declared  on  it  as  an  agree- 
ment "  to  stand  to  the  award,"  and  have  laid  it  as  a  breach,  that  the  defendant  "  did 
not  stand  to  the  award." 

Cur.  adv.  vult. 

Before  judgment  was  given,  Chilton  mentioned  the  case  of  irarhurton  v.  Stoir  (6  D. 

6  Ry.  213.  4  B.  &  C.  103,  S.  C),  decided  in  B.  R.,  a  few  days  after  this  argument, 
as  one  in  point. 

The  judgment  of  the  Court  was  now  pronounced  by  the  L.  C.  Baron. 

In  this  case  an  action  had  been  depending  between  the  plaintiff  and  defendant,  for 
the  bi'each  of  a  warranty  of  a  horse  ;  and  they  agreed  to  refer  that  action,  and  all 
suits  and  differences  to  the  award  of  John  Richmond  and  Joseph  Lousley,  and  if  their 
award  was  not  made  by  a  certain  time,  to  the  umpirage  of  Thomas  Pocock.  An  award 
was  made  by  the  umpire  on  the  5th  of  May.  The'submission  had  been  revoked  by 
the  defendant,  on  the  26th  of  April,  and  the  revocation  signified  to  the  umpire.  The 
action  was  brought  for  not  abiding  by,  and  performing  the  award.  There  was  a  verdict 
for  the  plaintiffs,  with  191.  18s.  damages,  the  costs  of  the  reference  and  award.  We 
think  the  verdict  should  not  be  set  aside,  and  that  the  rule  nisi  for  a  new  trial  should 
be  discharged.  We  took  time  to  consider,  with  a  view  to  look  into  the  pleadings  ; 
and  upon  examination,  we  have  no  doubt  that  the  action  is  maintainable  on  the  form 
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of  them.  It  appears  from  Fyiiior's  case,  8  Rep.  79  b.  that  if  a  man  enters  into  an  obliga- 
tion to  stand  to,  abide,  perform,  fulfil,  and  keep  the  arbitrament  and  award  of  au 
arbitrator,  1st,  That  he  may  revoke  and  counter-[468]-mand  it.  2dly,  that  by  the 
countermand  the  obligee  shall  take  benefit  of  the  bond,  because  the  obligee  has  broken 
the  words  of  the  condition,  which  were,  that  he  should  "  stand  to  and  abide,  &c."  the 
award  ;  and  when  he  countermands  the  authority  of  the  arbitrator,  "  he  does  not 
stand  to  and  abide  "  the  award  ;  and,  again,  because  the  obligee  has,  by  his  own  act, 
made  the  condition  impossible  to  be  performed.  In  a  case  on  this  subject,  which  was 
very  recently  decided  in  the  King's  Bench,  U'arburtmi  v.  Slorr,{a)  this  doctrine  is 
distiiictlv  recognized.  The  two  parties  to  that  action  had  entered  into  an  agreement, 
not  under  seal,  to  refer  a  dispute  to  arbitration,  and  bound  themselves  mutually  in  a 
penalty,  "  for  the  true  and  faithful  observance  and  performance  "  of  the  award  to  be 
made."  The  defendant  revoked  the  authority  of  the  arbitrator  before  the  expiration  of 
the  time  for  making  the  award,  on  which  the  plaintiti'  brought  an  action  of  debt  on  the 
agreement  for  the  penalty,  and  the  defendant  demurred.  On  the  case  coming  before 
the  Court  for  judgment,  Abbott,  V.J.,  who  delivered  their  opinion  said,  "  the  argument 
on  behalf  of  the  defendant  was  chiefly  founded  on  Vynior's  caste;  in  that  case,  however, 
it  is  to  be  observed,  two  reasons  are  given  for  the  judgment.  The  one  formal,  arising 
out  of  the  words  of  the  condition  ;  the  other,  which  may  be  called  the  substantial 
reason,  arising  out  of  a  well  known  and  established  rule  of  law,  that  if  a  party 
covenants  to  do  a  certain  thing,  and  afterwards  by  his  own  act,  disables  himself  from 
performing  it,  that  is,  in  itself,  a  breach  of  the  covenant  "  And  it  was  accordingly  held, 
that  the  penalty  had  been  incurred  by  a  revocation  of  the  submission,  and  judgment 
was  given  for  the  plaintiff.  I  see  no  substantial  difference  between  that  case  and  this. 
The  words  of  that  agreement  were  "to  observe,  perform,  and  keep."  This  agree- 
ment contains  in  addition  to  those,  the  words  "  stand  to,  and  [469]  abide,"  and  what- 
ever distinction  they  constitute  (see  8  Kep.  163),  they  render  the  present  case  the 
stronger  of  the  two  The  defendant's  revocation  of  his  submission,  whereby  the 
performance  of  his  agreement  to  stand  to,  obey,  abide,  and  fulfil  the  award,  became 
impossible,  whs  a  breach  of  that  agreement,  and  he  must  submit  to  the  consequences 
of  his  own  act.  Therefore,  we  think  that  the  action  is  mantainable,  and  that  the  rule 
must  be  discharged. 
Kule  discharged. 

GiMBERT  V.  CoYNEY  AND  ANOTHER.  Exchequer  of  Pleas.  1825.— "The  6  Geo.  IV., 
c.  18,  s.  6,  merely  puts  warrants,  arldressed  to  peace  officers,  in  their  official 
character,  on  the  same  footing  on  which  warrants  addressed  to  them  by  name 
stood  previously,  and  therefore  does  not  oblige,  but  only  authoi-izes  officers  to 
execute  the  former.— A  notice  of  action  to  magistrates  is  not  vitiated  by  being 
in  the  form  of  a  declaration,  and  unnecessarily  ample,  if  it  expresses  the  cause  of 
action  with  sufficient  clearness. — A  conviction  on  a  statute,  on  the  face  of  it  not 
pursuing  the  provisions  of  the  statute,  nor  shewing  that  any  offence  has  been 
committed,  is  bad  ;  and  although  it  has  not  been  quashed,  its  invalidity  may  be 
taken  advantage  of,  on  the  trial  of  an  action  of  trespass  for  a  distress  taken  under 
a  warrant  gi-ounded  on  it. 

Trespa.ss,  for  that  the  defendants  broke  and  entered  the  plaintiff's  dwelling-house, 
&c.,  and  seized  his  goods,  &c.,  to  wit,  one  silver  watch,  one  gold  and  metal  key,  and 
one  metal  key  and  riband,  of  the  value  of  20s.,  and  took,  and  carried  away,  and  con- 
verted the  same  to  their  own  use.  Plea,  the  general  issue.  On  the  trial  before 
Garrow,  B.,  at  the  last  Staffordshire  assizes,  it  appeared  that  the  plaintiff  had  been 
headborough  of  the  parish  of  Cheadle,  in  the  county  of  Stafford.  On  the  30th  of 
July,  1824,  a  warrant  was  granted  by  Mr.  Whieldon,  a  justice  of  the  peace  of  the 
county,  for  the  apprehension  of  one  Bloor,  who  resided  in  another  paiish,  at  a  place 
seven  miles  distant  from  Cheadle,  for  an  assault  committed  by  him,  upon  one  Reilly, 
addressed  "  to  the  constable  of  Cheadle,  and  all  other  peace  officers  in  the  said  county  " 
(Stafford).  This  was  delivered  to  the  plaintiff,  but  he  declined  to  execute  it.  In 
consequence,  Mr.  Whieldon  issued  a  summons,  requiring  him  to  appear  before  himself 
and  other  justices,  to  shew  cause  why  he  refused.     He  accordingly  attended  before 

(a)  The  Court  had  been  furnished  with  a  MS.  note  of  the  case. 
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Mr.  Whieldon  and  the  two  defendants,  who  [470]  are  also  justices  for  StafFord- 
shire,  and  was  convicted  by  the  two  latter,  under  the  33  Geo.  III.,  c.  55,  s.  l,i*y  in 
a  mitigated  penalty  of  20s.  and  costs,  for  refusing  to  execute  the  warrant,  and  dis- 
charged from  his  office.  The  conviction  set  forth  that  J.  R.,  late  of  Cheadle,  in  the 
county  of  Staflbrd,  had  complained  to  W.  W.  C,  and  W.  D.  S.,  esquires,  (the  defen- 
dants), two  of  his  majesty's  justices  of  the  peace  for  that  county,  that  J.  Gimbert, 
headborough  of  the  said  parish  of  Cheadle,  did,  on  Saturday  the  31st  of  July  last, 
neglect  and  lefuse  to  execute  a  warrant  under  the  hand  and  seal  of  G.  W.,  esquire, 
one  of  bis  majesty's  justices  of  the  peace  for  the  said  county,  directed  as  before 
mentioned,  being  a  warrant  for  the  apprehension  of  one  J.  B.,  for  an  assault  committed 
by  him  on  the  said  J.  R.,  and  that  the  said  J.  G.,  having  appeared  before  them,  &c., 
and  not  having  shewn  any  just  cause  to  the  contrary,  they,  the  said  justices,  did 
convict  him,  and  order  and  adjudge,  that  he  should  pay  the  mitigated  penalty  stated, 
besides  the  costs.  The  defendant  would  not  pay  the  tine,  upon  which,  a  warrant  of 
distress  following  the  tenor  of  the  conviction,  was  granted  by  the  two  defendants,  for 
the  levy  of  it ;  and  under  it,  the  articles  mentioned  in  the  declaration  were  seized  and 
sold.  The  plaintiff's  counsel  contended,  that  the  conviction  was  informal  and  invalid, 
in  not  shewing  an  authority  in  the  magistrate,  or  a  neglect  of  [471]  duty  in  the 
officer,  and  that  therefore  the  foundation  of  the  distress  failed  ;  but  the  objection  was 
over-ruled.  The  defendants'  counsel  insisted,  that  the  action  could  not  be  sustained 
on  either  of  two  grounds  ;  first,  that  the  notice  of  action  (*)'^  given  under  the  24th 

(*y  By  which  it  is  enacted,  "  That  it  shall  and  may  be  lawful  for  any  two  or  more 
of  his  majesty's  justices  of  the  peace,  assembled  at  any  special  or  petty  sessions  of  the 
peace,  upon  complaint  being  made  upon  oath,  before  them,  of  any  neglect  of  duty,  or 
of  any  disobedience  of  any  lawful  warrant,  or  order  of  any  justice  or  justices  of  the 
peace,  l)y  any  constable,  overseer  of  the  poor,  or  other  peace  or  parish  officer  (such 
constable,  &c.,  having  been  duly  summoned  to  appear  and  answer  such  charge  or 
complaint,),  to  impose,  upon  conviction,  an}'  line  or  tines,  not  exceeding  the  sum  of 
forty  shillings,  upon  such  constable,  overseer,  or  other  officer,  as  a  punishment  for 
such  disobedience,  or  neglect  of  duty  ;  and  by  warrant  under  the  hands  and  seals  of 
any  two  or  more  of  such  justices  assembled  at  any  such  special  or  petty  sessions  as 
aforesaid,  to  direct  such  fine  or  fines,  if  not  paid,  to  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  of  the  person  or  person.s  so  oflending." 

(*)'^  The  notice  was  as  follows  : — 

To  W.  W.  Coyney  and  W.  D.  Sneyd,  Esqs.,  two  of  his  majesty's  justices  of  the 
peace  in  and  for  the  county  of  Stafford. 

I,  Jesse  Gimbert,  of  Cheadle,  in  the  county  of  Stafford,  tax  collector,  do  hei'cby, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  give  you  and 
each  of  you  notice  that  I  shall,  by  my  attorney,  W.  Keys,  of  Cheadle  aforesaid,  at  or 
soon  after  the  expiration  of  one  calendar  month  from  the  time  of  your  being  served 
with  this  notice,  cause  a  writ  of  quo  minus  to  be  sued  and  issued  out  of  his  majesty's 
Court  of  Exchequer,  at  Westminster,  against  you  and  each  of  you,  at  my  suit,  and 
proceed  thereupon,  according  to  law  ;  for  that  you  the  said  W.  W.  Coyney  and  W.  D. 
Sneyd,  heretofore,  (to  wit),  on  the  16th  day  of'  August,  in  the  year  of  our  Lord  1824, 
and  on  divers  other  days  and  times  between  that  day  and  the  day  of  the  date  hereof, 
with  force  and  arms,  &e.,  broke  and  entered  a  certain  messuage,  dwelling-house,  and 
premises,  with  the  appurtenances,  of  me  the  said  J.  Gimbert,  situate  and  being  at  the 
parish  of  Cheadle  aforesaid,  and  then  and  there  made  a  great  noise  and  disturbance 
in  the  said  dwelling-house,  and  stayed  and  continued  therein,  making  such  noise  and 
disturbance  for  a  long  space  of  time,  (to  wit),  for  the  space  of  ten  hours,  and  there 
forced  open,  broke  to  pieces,  damaged  and  destroyed,  diveis,  (to  wit),  ten  doors  of  me 
the  said  J.  Gimbert,  belonging  to  my  said  messuage,  dwelling-house,  and  premises,  of 
great  value,  (to  wit),  of  the  value  of  101.  of  lawful  money  of  Great  Britain,  and  then 
and  there  expelled,  put  out,  and  amoved  me  the  said  J.  Gimbert,  and  my  family,  from 
the  possession,  use,  occupation,  and  enjoyment  of  my  said  messuage,  dwelling-house, 
and  premises,  with  the  appurtenances,  and  have  kept  and  continued  me  the  said 
J.  Gimbert,  and  mv  family,  so  expelled,  put  out,  and  amoved  from  the  possession  and 
occupation  of  the  same  for  a  long  space  of  time,  (to  wit),  from  thence  hitherto,  and 
you  the  said  W.  W.  Coyney  and  W.  D.  Sneyd,  on  the  several  days  and  times  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  seized  the  goods,  &c.,  (specifying 
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Geo.  II.,  c.  44,  [472]  s.  1,(*)  was  not  sufficiently  clear  and  explicit;  and  that  point 
was  s.ived  :  secondly,  that  if  it  were,  yet,  hy  the  .5th  Geo.  IV.,  c.  18,  s.  6,(t)  the 
officer  was  bound  to  obey  the  warrant  [473]  and  execute  it  out  of  his  own  parish,  and 

them),  of  and  belonging  to  me  the  said  .T.  Gimbert,  and  being  then  and  thereof  of  a 
large  value,  (to  wit),  ol  the  value  of  201.  of  like  lawful  money,  and  then  and  there 
took  and  carried  the  same  away,  and  converted  and  disposed  of  the  same  to  your  own 
use,  (to  wit),  at,  itc.,  in,  &c.,  by  means  of  which  said  several  premises  myself  and 
family  were  greatly  annoyed  and  disquieted  in  the  peaceable  possession  and  enjoyment 
of  my  said  messuage,  dwelling-house,  and  premises,  with  the  appurtenances  ;  and  I, 
the  said  J.  (limbert,  and  my  family,  were  whollv  apelled,  put  out,  and  amoved  from 
the  same,  and  I,  the  said  J.  Gimbert,  also,  during  all  the  time  aforesaid,  have  been 
hindered  and  prevented  from  carrying  on  and  transacting  my  lawful  business  in  and 
up.'H  my  said  dwelling-house,  &c.",  and  my  said  goods,  &c.,  being  of  the  value  afore- 
said, have  been,  and  are  by  means  of  the  premises,  wholly  lost  to  me  the  said  J. 
Gimbert,  (to  wit),  at,  &c.,  in,  &c.,  and  also  for  that  you  the  said  W.  W.  Coyney,  and 
W.  D.  Sneyd,  afterwards,  (to  wit),  on  the  said  16th  day  of  August,  and  on  divers  days 
and  times  between  that  day  and  the  day  of  the  date  hereof,  (to  wit),  at,  &c.,  in,  &c., 
with  force  and  aims,  &c.,  seized  other  goods,  &c.,  (to  wit),  (restating  them  at  the  same 
value),  and  then  and  there  took  and  carried  the  said  goods,  &c.,  of  me  the  said 
J.  Gimbert,  away,  and  converted  and  disposed  of  the  same  to  your  own  use,  (to  wit), 
at,  &c.,  in,  &c.,  and  other  wrongs  to  me  the  said  J.  Gimbert,  then  and  there  did  to 
my  great  damage  and  against  the  peace  of  our  lord  the  now  king.  Dated  this  ^Gth 
day  of  November,  1824. — Yours,  &c., 

Jessk  Gimbert,  of  Cheadle,  in  the  county  of  Stafford,  tax  collector. 

Indorsed,  W.  Keys,  of  Cheadle,  in  the  county  of  Stafford,  attorney  for  the  within- 
named  Jesse  Gimbert. 

(♦)  Which  enacts,  that  "  no  writ  shall  be  sued  out  against,  nor  any  copy  of  any 
process  at  the  suit  of  a  subject  shall  be  served  on,  any  justice  of  the  peace,  for  any 
thing  by  him  done  in  the  execution  of  his  office,  until  notice  in  writing  of  such 
intended  writ  or  process  shall  have  been  delivered  to  him,  or  left  at  the  usual  place  of 
his  abode,  by  the  attorney  or  agent  for  the  party  who  intends  to  sue  or  cause  the 
same  to  be  sued  out  or  "seived,  at  least  one  calendar  month  before  the  suing  out  or 
serving  of  the  same ;  in  which  notice  shall  be  clearly  and  explicitly  contained  the 
cause  of  action,  which  such  party  hath,  or  claimeth  to  have  against  such  justice  of  the 
peace :  on  the  back  of  which  notice  shall  be  indorsed  the  name  of  such  attorney,  or 
agent,  together  with  the  place  of  his  abode." 

(t)  "  And  whereas,  warrants  addres.sed  to  constables,  heidboroughs,  tithingmen, 
borsholders,  or  other  peace  officers  of  parishes,  townships,  hamlets,  or  places,  in  their 
characters  of,  and  as,  constables,  headboroughs,  tithingmen,  borsholders,  or  other  peace 
officers  of  such  respective  parishes,  townships,  hamlets  or  places,  cannot  be  lawfully 
executed  by  them  out  of  the  precincts  thereof  respectively,  whereby  means  are  afforded 
to  criminals  and  others  of  escaping  from  justice :  for  remedy  whereof,  be  it  further 
enacted.  That  it  shall  and  may  be  lawful  to  and  for  each  and  every  constable,  and  to 
and  for  each  and  every  headborough,  tithingman,  borsholder,  or  other  peace  officer 
for  every  parish,  township,  hamlet,  or  place,  to  execute  any  warrant  or  warrants,  of 
any  justice  or  justices  of  the  peace,  or  of  any  magistrate  or  magistrates,  within  any 
parish,  township,  hamlet,  or  place,  situate,  lying  or  being  within  the  jurisdiction  for 
which  such  justice  or  justices,  magistrate  or-  magistrates,  shall  have  acted  when  grant- 
ing such  warrant  or  warrants,  or  when  backing  or  indorsing  any  such  wariant  or 
warrants,  in  such  and  the  like  manner  as  if  such  wanantor  warrants  had  been  addressed 
to  such  constable,  headborough,  tithingman,  borsholder,  or  other  peace  officer,  specially 
by  his  name  or  names,  and  notwithstanding  the  parish,  township,  hamlet,  or  place  in 
which  such  warrant  or  warrants  shall  be  executed,  shall  not  be  the  parish,  township, 
hamlet,  or  place  for  which  he  shall  be  constable,  headborough,  tithingman,  or  bors- 
holder, or  other  peace  officer,  provided  that  the  same  be  within  the  juiisdiction  of  the 
justice  or  justices,  magistrate  or  magistrates  so  granting  such  warrant  or  warrants,  or 
within  the  jurisdiction  of  the  justice  or  justices,  magistrate  or  magistrates,  by  whom 
any  such  warrant  or  warrants  shall  be  backed  or  indorsed."     5  G.  IV.,  c.  18,  s.  6. 


500  GIMBERT    v.  COYNEY  M'CLE.  &  YO.  474. 

therefore  the  conviction  and  distress  were  legal.     The  learned  judge  acceded  to  the 
last  argument,  and  directed  a  nonsuit. 

Richards,  K.  V.,  applied  for  a  rule  nisi  in  last  term,  for  setting  aside  the  verdict 
and  obtaining  a  new  trial,  on  the  ground  that  the  statute  in  question  did  no  more  than 
place  a  constable  not  named  in  the  warrant  in  the  same  situation  as  a  constable  named 
in  it  had  stood  in  previously,  and,  in  such  case,  he  had  the  option  of  going  out  of  his 
jurisdiction,  or  not,  to  execute  the  warrant ;  and  in  support  of  the  last  pioposition  he 
cited  the  cases  of  Thf.  ViJlacje  of  Chr/rhy  (Salk.  176),  Bex  v.  Chandler  (1  Ld.  Raym.  -546. 
Carth.  508.  5  Mod.  446),  Nmman's  case  (1  Ld.  Raym.  736),  Comberbach,  446,  Rex  v. 
Weir  (2  D.  &  K.  444.     1  B.  &  C.  288). 

The  rule  was  gianted,  Garrow,  B.,  observing,  that  he  looked  upon  the  principal 
question  as  one  of  the  greatest  magnitude  and  importance,  and  that  he  was  very  glad 
it  was  brought  under  the  consideration  of  the  Court ;  but  that  the  objection  arising  on 
the  notice  was  still  open. 

[474]  Taunton,  W.  E.,  and  Campbell,  shewed  cause  on  three  grounds  :  1st,  the 
irregularity  of  the  notice  of  action ;  2nd,  that  the  plaintiff  was  under  a  legal  obliga- 
tion to  execute  the  warrant ;  3rd,  that  the  conviction  given  in  evidence  was  con- 
clusive in  favour  of  the  legality  of  the  proceedings.  1st.  The  stat.  24  Geo  II.,  c.  44, 
enacts,  that  magistrates  shall  be  served  with  a  notice  of  an  intended  action,  "  in  which 
notice  shall  be  clearly  and  explicitly  contained  the  cause  of  action."  This  notice  does 
not  contain  a  clear  and  explicit  statement  of  the  grounds  of  action.  There  is  but  one 
cause  of  action  pretended,  the  taking  the  plaintiff's  watch,  &c.  ;  the  notice  is  capable 
of  compiehending  as  many  causes  as  there  are  days  between  the  16th  of  August  and 
the  26th  of  November.  It  pursues  the  declaration  almost  verbatim  after  the  intro- 
ductory words,  and  is  in  fact  a  declaration  mutatis  mutandis  ;  but  it  does  not  follow  that 
what  is  sufficient  as  a  declaration,  is  sufKcient  as  a  notice  of  action.  Besides,  if  a  judge 
had  been  applied  to  for  a  particular  on  this  declaration,  he  would  have  granted  it.  The 
notice  is  infinitely  too  general ;  and  the  defendants  could  not  derive  from  it  a 
knowledge  of  the  real  foundation  of  the  complaint  against  them,  so  as  to  be  enabled  to 
tender  amends  before  the  bringing  of  the  action  ;  which  was  the  object  of  the  statute. 
But,  2dly,  supposing  the  notice  to  have  been  sufficient,  the  act  5  Geo.  IV.,  c.  18,  s.  6, 
distinctly  authorizes  constables,  to  whom  a  warrant  is  directed  generally,  to  execute  it 
out  of  their  own  district.  It  places  them  upon  the  same  footing  as  constables  who 
were  particularly  named  in  the  warrant  antecedently  to  the  statute.  By  the  law,  as 
it  existed  before,  if  a  warrant  had  been  directed  to  A.  B.,  constable  of  such  a  parish, 
and  to  all  other  constables,  A.  B.  would  have  been  justified  in  executing  it,  wherever 
the  exigency  of  justice  required,  within  the  magistrate's  jurisdiction,  although  the 
place  was  out  of  his  own  district;  but  as  to  the  others,  the  warrant  was  to  be  taken 
respectively,  red-[475]-dendo  singula  singulis,  and  they  would  not  have  been  justified 
in  going  out  of  their  own  district.  Rex  v.  Chandler,  case  of  The  Village  of  Charley.  It  is 
true  that  it  does  not  appear  by  any  of  the  authorities,  that  A.  B.,  in  the  case  put  was 
compellable,  but  only  justifiable,  in  going  out  of  his  district  to  obey  the  warrant ;  but 
since  the  passing  of  the  statute,  that  distinction  is  wholly  superficial.  The  statute 
says,  that  "it  shall  and  may  be  lawful,"  for  every  constable  to  execute  any  warrant  of 
any  justice  of  the  peace  or  magistrate  within  any  parish,  &c.,  situate  within  that  juris- 
diction, for  which  such  justice  or  magistrate  shall  have  acted  when  granting  such 
warrant,  in  like  manner,  as  if  such  warrant  had  been  addressed  to  such  constable 
specially  by  name.  Now  where  a  statute  empowers  a  constable  to  do  any  thing  which 
is  for  the  public  benefit ;  as  the  apprehension  of  offenders,  he  is  obliged  to  do  it  when 
required  by  a  competent  authority  :  Rez  &  Regina  v.  Barlm  (2  Salk.  609).  That  was 
an  indictment  on  the  14  Car.  II.,  c.  12,  s.  18,  against  churchwardens  and  overseers,  for 
not  making  a  rate  to  reimburse  the  constables.  Exception  was  laken,  that  the  statute 
only  put  it  in  their  power  by  the  word  may,  &c.,  but  did  not  require  the  doing  of  it 
as  a  duty,  for  the  omission  of  which  they  were  punishable.  But  it  was  not  allowed, 
because  "  where  a  statute  directs  the  doing  of  a  thing  for  the  sake  of  justice  or  the 
public  good,  the  word  may  is  the  same  as  the  word  shall,  thus  the  23  Hen.  VI.  says, 
the  sheriff  may  take  bail,  this  is  construed  he  shall.(J)  The  words  actually  employed 
in  the  statute  of  Car.  are,  "shall  have  power  and  authority  to  make  a  rate,"  and 

(6)  But  the  words  of  this  statute  are  "  the  sheriffs,  &c.,  shall  let  out  of  prison  upon 
reasonable  sureties,"  &c. 
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they  were  construed  to  be  compulsory.  So  the  8  and  9  Wra  III.,  c.  11,  enacts,  that 
in  actions  upon  bonds  or  penal  sums,  for  non-pertormauce  of  covenants  in  an  indenture 
or  deed,  the  plaintiti'  may  assign  as  many  [476]  breaches  as  he  shall  think  tit.  But  in 
Drage  v.  Brand  (2  Wils.  377),  it  was  determined  that  may  means  must,  and  that  the 
plaintiff  in  any  action  for  a  penalty  was  bound  to  assign  breaches.  The  object  of  the 
act  under  consideration  being  the  repression  of  a  public  mischief,  the  escape  of  criminals 
and  others  from  justice,  a  multo  fortiori,  ought  the  words  "shall  and  may  be  lawful," 
be  held  obligatory ;  and  that  construction  will  best  remedy  the  evil.  Unless 
magistrates  can  command  the  services  of  a  constable  in  any  part  of  the  county,  the 
administration  of  justice  will  be  greatly  obstructed.  There  is  reason  to  believe, 
that  hitherto,  the  practice  has  been  for  a  constable  whose  name  was  inserted  in  a 
warrant,  to  go  to  any  part  of  the  county  for  the  execution  of  it,  and  the  practice 
affords  a  presumption  that  such  was  the  law.  This  is  burthensome  on  othcers,  but  a 
late  act  of  parliament  entitles  them  to  remuneration.  The  opposite  doctrine  is  not 
supported  by  any  solemn  decision,  although  it  may  be  by  dicta.  :3dly,  The  objection 
made  to  the  conviction  is,  that  it  does  not  shew  the  magistrates  had  jurisdiction.  But 
even  taking  the  law  with  respect  to  the  jurisdiction  to  be  as  asserted  on  the  other  side, 
the  supposed  mistake  does  not  appear  on  the  face  of  it,  because  it  does  not  state  the 
constable  was  called  upon  to  execute  a  warrant  out  of  the  parish  of  Cheadle.  It  is 
therefore  good  on  the  face  of  it,  and  till  quashed  or  reversed,  is  conclusive  evidence 
in  anv  collateral  proceeding  in  favour  of  the  defendants,  Sirkkland  v.  IVard 
(7  T.  R.  633(«)). 

Peake,  S.,  and  Kichards,  in  support  of  the  rule.  1st,  The  notice  satisfies  the  pro- 
visions of  the  act  of  parliament.  It  is  more  formal  and  ample  than  is  necessary,  but 
that  does  not  vitiate  it.  It  describes  the  process  intended  to  be  sued  out,  and  conveys 
to  the  magistrates'  minds  that  the  cause  of  action  was  entering  the  plaintiff's  house 
and  taking  his  watch,  &c.,  which  is  sufficient.  Sabin  v.  De  [477]  Bimjh  (2  Camp.  196). 
The  same  form  is  to  be  found  in  Mr.  Tidd's  Appendi.x,  2,  (3),  and  in  Mr.  Ghitty's 
Precedents  ^Chit.  on  Plead.  2,  2  ;  see  n.  (c),  ibid.),  where  it  is  said,  that  the  cause  of 
action  may  be  stated  in  a  notice  precisely  as  in  a  declaration.  The  bringing  actions 
of  this  nature  should  not  be  rendered  more  dithcult  than  it  is.  2dly,  The  words  of 
the  act  of  parliament  are  not.  imperative,  but  give  the  constable  an  option.  The 
preamble  of  the  clause  on  which  this  case  arises,  clearly  shews  that  its  intent  was  to 
put  officers  to  whom  warrants  should  be  addressed  in  their  character  of  officers,  in 
the  same  condition  with  that  in  which  officers,  were  previously  placed  to  whom  warrants 
were  addressed  specially  by  name.  Therefore  the  former  state  of  the  law  in  this 
respect  is  to  be  considered.  Now,  according  to  all  the  authorities  from  the  most 
ancient  down  to  the  case  of  Tlie  King  v.  Il^eir,  before  the  statute,  a  constable  named  in 
a  warrant,  might  elect  whether  he  would  go  beyond  his  precincts  or  not,  and  was  not 
compellable  to  go.  In  the  case  of  The  Fillage  of  Chorky,  Lord  Holt  said,  "  if  a  warrant 
be  directed  to  the  constable  by  name,  commanding  him  to  execute  it,  though  he  is  not 
compellable  to  go  out  of  his  own  precinct,  yet  he  may,  if  he  will,  and  shall  be  justified 
by  the  warrant  for  so  doing."  In  Bex  v.  iVeir,  Bayley,  J.,  cites  this  passage,  and 
recognizes  it  as  law.  To  the  same  ettect  are  Com.  Dig.  tit.  Leet.  (M.  10),  Rex  v. 
Chandler,  Xorinan's  case,  Comberbach,  446.  If  these  are  dicta,  they  are  dicta  which 
have  never  been  contradicted. (*) 

It  is  a  necessary  consequence,  that  the  only  effect  of  the  5th  Geo.  IV.,  is  to  justify 
officers  generally  described  in  [478]  warrants,  in  entering  other  precincts  in  obedience 
to  them,  to  which,  antecedently,  their  power  did  not  extend.  The  words  "  it  shall 
and  may  be  lawful "  in  a  statute,  may  be  imperative ;  and  have  been  so  construed  in 
dilferent  instances.  But  that  has  been  where  the  statute  enjoined  acts  and  duties 
necessary,  and  without  which  it  would  be  a  dead  letter.  But  this  act  of  parliament 
does  not  require  such  a  construction.  [HuUock,  B.,  read  the  words  of  Abbott,  L.  C.  J., 
in  Hex  v.  Tin  Corporation  of  Bye  (2  Dow.  &  Ky.  176.  i  B.  &  C.  S'j),  to  shew  that  the 
words  in  question  were  obligatory  or  not,  according  to  the  subject  matter.]  The 
result  of  adopting  the  construction  contended  for  on  the  p  vrt  of  the  defendants  would 

(*)  "  If  a  warrant  be  directed  to  A.  B.  by  name,  the  power  conferred  by  it  is 
co-extensive  with  the  jurisdiction  of  the  magistrate,  and  it  would  authorize  A.  B.  to 
execute  it  wherever  he  thought  proper,  within  the  magistrate's  jurisdiction,  but  not 
elsewhere."     Per  Hullock,  B.,  Attorney  General  v.  Jeffery,  M'Clel.  288. 
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be,  that  constables,  officers  elected  by  the  leet  and  compellable  to  serve  that  very 
laborious  office,  might  be  sent,  at  the  aibitrary  discretion  of  magistrates,  from  one  end 
of  their  jurisdiction  to  the  other,  and  in  the  meantime,  the  constables'  own  vill  l)e  left 
without  protection ;  whereas  a  constable  is  "  chosen  for  the  maintenance  of  the  king's 
peace  within  his  precinct."  Com.  Dig.  tit.  Leet.  (M.  5).  3rdly,  The  conviction  given 
in  evidence  was  drawn  up  only  the  day  before  the  assizes.  [Hullock,  B.,  observed, 
that  in  Gray  v.  Cookson  (16  East,  13),  the  conviction  had  been  prepared  subsequently 
to  the  commencement  of  the  action,  but  that  was  considered  immaterial]  It  alleged 
that  complaints  had  been  made  before  the  two  defendants,  whereas  the  only  complaint 
made,  in  fact,  was  before  Mr.  Whieldon.  Independently  of  this,  it  was  clearly  bad 
on  the  face  of  it,  and  its  insufficiency  may  be  taken  advantage  of  at  Nisi  Prius,  or  on 
the  present  proceeding,  although  it  has  not  been  quashed.  Crepps  v.  Burden  (Cowp. 
640).  It  does  not  state  that  the  magistrates  were  assembled  at  special  or  petty 
sessions ;  that  any  complaint  on  oath  was  made  before  them  ;  or  that  thei'C  was  any 
dereliction  of  duty  by  [479]  the  officer,  inasmuch  as  it  is  not  alleged  that  the  place  of 
residence  of  Bloor,  was  within  the  officer's  parish,  in  which  case  only  he  would  have 
been  bound  to  obej'  the  wai'rant,  and  it  was  expressly  proved  to  be  out  of  that  parish. 
But  all  these  particulars  should  have  been  shewn  on  the  conviction. 
Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  as  follows  by  the 
Lord    Chief   Baron.      This   was   an    action    of   trespass   brought   against   two 
magistrates  for  a  levy  made  under  their  warrant.     The  plaintiff  was  nonsuited.     He 
obtained  a  rule  to  shew  cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial 
had  ;  and  it  is  of  this  rule  we  are  now  to  dispose.     The  warrant  under  which  the  levy 
was  made,  was  founded  on  a  conviction  of  the  plaintiff',  under  the  hands  and  seals  of 
the  two  defendants.     The  validity  of  that  conviction  is  brought  into  question.     The 
plaintiff  was  headborough  of  the  parish  of  Cheadle,  in  the  county  of  iStaflbrd.     His 
offence  was,  that  he  refused  to  execute  a  certain  warrant,  addressed  to  the  constable 
of  Cheadle,  and  all  other  peace  officers  in  the  county  of  Stafford,  for  the  apprehension 
of  one  John  Bloor,  of  Meir-lane,  in  the  same  county.     (His  Lordship  read  the  con- 
viction.)    The    warrant   pursued    the    conviction  ;   a   distress   was    made    under  the 
warrant,  and  a  watch  and  other  articles  taken,  and  for  this  the  action  was  commenced. 
On  the  trial,  it  appeared  that  the  person  whom  the  plaintiff'  had  been  required  to 
apprehend,  lived  out  of  his  district,  and  this  circumstance  raised  a  question  of  some 
general  importance  ;  viz.  whether  a  constable  is  bound  to  execute  a  warrant  out  of  his 
precincts,  and  any  where  within  the  jurisdiction  of  the  magistrate,  whose  warrant  it 
is.     When  the  rule  to  set  aside  the  nonsuit  was  applied  for,  it  was  strongly  urged 
that  he  was  not      On  shewing  cause  against  [480]  the  rule,  and  in  support  of  the 
nonsuit,  three  points  were  made.     1st,  iThat  due  notice  of  the  cause  of  action  had  not 
been  given,  pursuant  to  the  statute  24  Geo.  II.,  c.  44  ;  -Jdly,  That  the  constable  was 
bound  to  go  out  of  his  district,  and  execute  the  warrant,  although  it  was  not  addressed 
to  him  by  name,  but  only  to  the  constable  of  Cheadle,  which  he  was  ;  3dly,  Oljjections 
having  been  taken  to  the  validity  of  the  conviction,  it  was  contended  that  its  validity 
could  not  be  tried  in  that  collateral  way ;  but  that  it  was  conclusive,  not  having  been 
quashed.     On  the  first  of  these  objections,  the  Court  are  of  opinion,  that  due  notice 
was  given  pursuant  to  the  act  of  the  24th  Geo.  II.,  that  act  requires,  that  "  in  the 
notice  shall  be  clearly  and  explicitly  contained,  the  cause  of  action  which  the  party 
hath,  or  claimeth  to  have."     It  was  objected,  that  it  did  not  contain  the  cause  of 
action  clearly  and  explicitly,  because,  in  fact,  it  was  in  the  foi-m  of  a  declaration,  and 
comprised,  not  only  the  specific  complaint,  but  all  that  redundancy,  and  those  general 
averments  which  the  experience  of    pleaders    has  led   them   to  introduce  into  that 
description  of  pleadings.     But  notwithstanding   the  notice  includes  more  than  was 
nece.ssary,  it  expresses,  clearly  and  explicitly  enough,  the  real  cause  of  action.     It  is 
within  the  statute,  and  could  not  have    misled,  nor  imposed  any  difficulty   on  the 
defendants,  as  to  the  tender  of  amends  they  might  have  thought  fit  to  make,  and  is 
therefore  sufficient.     On  the  second  point,  that  the  constable  was  obliged  to  go  out 
of  his  district,— we  think,  upon  the  authority  of  the  case  of  The  Village  of  Chorley, 
1  Salk.  176,  and  the  other  cases  which  were  cited  for  that  purpose,  and  the  dicta  of 
very   eminent  lawyers,'  that   previously   to  the   recent  statute,  a  constable,  though 
named  in  the  warrant,  was  not  bound  to  execute  it  out  of  his  precincts.     We  concur 
the  more  readily  in  this  opinion,  that  the  other  rule  would  impose  an  intolerable 
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burden  upon  those  officers.  We  are  further  of  opinion,  that  the  act  5  Geo.  IV.,  c.  18, 
[481]  s.  6,  imposes  no  such  obligation.  It  meant  no  more  than  to  authorize  those 
officers  to  execute  warrants  out  of  their  precincts,  and  to  put  warrants  addressed  to 
them  only  by  the  description  of  their  official  character,  on  the  same  footing  as 
warrants  addressed  to  them  by  name.  The  mischief  recited  in  the  preamble  of  the 
clause,  and  the  operative  words  of  the  enactment,  both  clearly  indicate  that  intention, 
and  that  only.  On  the  third  point,  the  validitj'  of  the  conviction,  we  are  of  opinion, 
chat  the  conviction  is  bad  on  the  face  of  it ;  and  therefore,  that  the  plaintiff'  was 
entitled  to  take  advantage  of  its  invalidity  on  the  trial.  There  are  many  cases  which 
go  to  that.  I  shall  mention  only  Crepps  v.  Burden,  Cowp.  640.  The  conviction  was 
made  under  the  33  Geo.  III.,  c.  5-^,  s.  1.  It  requires  the  information  to  be  laid  at  a 
special  or  petty  sessions,  which  the  present  information  does  not  appear  on  the  con- 
viction to  have  been.  Another  defect  in  the  conviction  is,  that  it  does  not  appear  on 
the  face  of  it  that  the  plaintitt'  has  been  guilty  of  any  offence,  because  it  is  not  stated 
on  it,  that  the  person^whom  he  was  required  to  apprehend  was  resident  within  his 
district.  Therefore,  we  think,  that  the  nonsuit  ought  to  be  set  aside,  and  a  new 
trial  had. 

Kule  absolute,  (a) 


[483]  Smith  .and  Others  v.  Parker  and  Another,  Bail  of  Craig.  Exchequer 
of  Pleas.  1825. — Where  a  writ  of  ca.  sa.  was  properly  indorsed,  and  lodged,  and 
had  remained  the  full  time  on  the  file  of  the  sheriii'  of  .Middlesex's  office,  but 
there  was  no  entry  in  the  public  book  except  of  the  day  of  its  return,  the  Court 
refused  to  set  aside  the  proceedings  against  the  bail,  no  inquiry  having  been  made 
at  the  office  on  their  part  during  the  four  days  preceding  the  return,  and  it  being 
sworn,  (although  not  by  any  pei'son  in  the  office),  that  if  inquiry  had  been  made, 
verbal  information  would  have  been  given  that  the  writ  was  lodged. — In  this 
Court  a  writ  may  be  made  returnable  on  a  general  return  by  the  day  of  the 
month. — Where  a  rule  to  plead  to  an  alias  sci.  fa.  was  given  for  the  3d  instead 
of  the  8th  of  Feb.,  but  judgment  against  the  bail  was  not  signed  till  the  9th, 
the  Court,  considering  this  a  clerical  error,  sustained  the  proceedings — (HuUock,  B., 
dissenting). 

Chilton  obtained  a  rule  nisi  in  Easter  term  for  setting  aside  the  writs  of  scire 
facias  issued  against  the  defendants,  as  bail,  and  all  subsequent  proceedings  thereon 
for  irregularity,  with  costs,  and  entering  an  exoneretur  on  the  bail-piece.  In  April, 
18'24:,  Craig  was  arrested  for  1001.  on  a  writ  of  quo  minus,  at  the  suit  of  the  plaintiffs, 
who  in  Easter  term  declared  in  the  action,  laying  the  venue  in  Middlesex,  and  in  the 
same  term  defendants  justified  as  bail.  In  Michaelmas  term  last,  plaintiffs  signed 
final  judgment  against  Craig  for  1211.  3s.  6d.,  damages  and  costs,  and  afterwards 
proceeded  to  judgment  against  defendants  in  this  action,  by  writs  of  scire  facias,  and 
alias  scire  facias  returned  nihil,  and  issued  an  execution  against  them  for  the  amount 
of  the  said  judgment.  On  the  1st  of  November  last,  a  commission  of  bankrupt  issued 
against  Craig,  under  which  he  was  duly  declared  a  bankrupt.  On  the  4th  of  Feliruary, 
the  certificate  of  his  conforming  was  signed  by  the  major  part  of  the  commissioners, 
and  on  the  ist  of  March  last  allowed  by  the  Lord  Chancellor. 

The  application  was  rested  on  three  grounds;  1st,  that  the  writ  of  ca.  sa.  i.ssued 
against  Craig  on  the  judgment,  had  not  been  left  at  the  sherift"s  office  four  clear  days 
before  the  return,  which  fact  was  inferred  from  a  stcitement  in  the  affidavits,  that  by 
the  public  book  kept  at  the  office  of  the  sheriff's  of  Middlesex,  wherein  writs  of  ca.  sa. 
are  entered,  called  "return  of  writs'  book,"  it  appeared  that  the  ca.  sa.  was  returnable 
on  the  26th  of  November,  but  it  did  not  appear  on  what  day  it  had  been  left  [484] 
at  the  office ;  nevertheless,  by  an  entry  immediately  before  that  of  the  ca.  sa.  the  next 
preceding  writ  was  stated  to  have  been  left  at  the  office  on  the  22d  of  November.  It 
was  sworn  that  the  first  intimation  which  the  bail  had  had  of  the  proceedings  against 

(a)  On  the  principal  point,  see  Blatcher  v.  Kemjj,  1  H.  Bl.  15,  note,  and  the 
authorities  cited  in  the  text,  14,  15.  Hale's  P.  Cr.  c.  1-3,  s.  30.  Hawkins'  P.  Cr. 
2135.     As  to  the  conviction,  see  Ex  parte  Hawkins,  3  D.  &  R.  209.     2  B.  &  C.  31. 
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them  was  on  the  18th  of  February.  In  support  of  the  objection,  Hutton  v.  Beuhen(a), 
Howard  v.  Smith  (1  B.  &  Aid.  528),  and  Tidd's  Practice  (2,  1148,  Sth  edit.),  were  relied 
on.  In  the  iir.st  of  these  cases  it  had  been  decided,  that  in  oi-der  to  found  proceedings 
against  the  bail  in  the  action,  the  ca.  sa.  must  be  entered  in  the  public  book  at  the 
secondaries'  office,  kept  there  for  that  purpose.  The  wiit  had  been  entei-ed  in  the 
private  book,  but  Lord  EUenborough  said  that  that  book  "  was  intended  for  informa- 
tion for  another  purpose."  That  "the  rule  (Keg.  E.  5,  (i.  2)  requiring  that  the  writ 
should  lie  in  the  sheriffs  office  four  days  before  the  return,  must  mean  that  it  should 
be  so  lodged,  as  that  notice  thereof  should  be  accessible  to  the  bail."  In  the  second 
case  it  was  determined  that  an  intervening  Sunday  is  not  to  be  reckoned  as  one  of 
the  four  days ;  ou  that  occasion.  Lord  EUenborough  said,  "  the  object  of  the  rule  is, 
that  the  bail  should  have  four  days  allowed  them  to  search  the  othce,  that  they  may 
know  whethei-  it  be  necessary  to  render  their  principal  or  not.  And  Bayley,  J.,  said, 
"  the  four  days  are  allowed  to  the  bail  that  they  may  search  the  book,  to  which  they 
always  have  free  access."  The  second  objection  was,  that  the  alias  sci.  fa.  had  been 
made  returnable  on  the  3d  of  February,  treating  that  as  a  day  certain,  whereas  it  was 
a  genei'al  return,  and  ought  to  have  been  described  as  "  the  morrow  of  the  Purifica- 
tion." The  third  alleged  irregularity  was,  that  the  rule  given  to  appear  and  plead  to 
the  alias  sci.  fa.  was  to  appear  and  plead  by  the  3d  of  February,  the  return  day, 
whereas  it  ought  to  have  been  given  on  [485]  that  day  to  expire  in  four  days  exclusive. 
On  the  second  point,  Reubel  v.  Freslon  (5  East,  291),  Marsh  v.  Blackford  (1  Chit.  323), 
and  Burton's  Pract.  Exch.  (I,  90  &  seq.) ;  and  on  the  third,  Tidd's  Pract.  (2,  1179) 
were  cited.  An  affidavit  in  answer,  was  made,  stating  that  the  ca.  sa.  had  been  issued 
and  lodged  at  the  sheriff's  office  for  a  return  of  non  est  iTiventus,  on  the  19th  of 
November,  and  that  that  was  shewn  by  an  entry  in  a  private  book  kept  there  ;  that 
information  had  been  given  at  the  office,  that  the  entries  in  the  book  referred  to  by 
the  first  affidavit,  were  not  regularly  made  iu  order  of  d;ite,  but  merely  for  the  purpose 
of  obtaining  i-eceipts  for  writs  taken  away  ;  that  a  rule  to  appear  and  plead  was 
entered  on  the  3rd,  but  that  final  judgment  was  not  signed  till  the  9th  of  February. 
Campbell  was  to  shew  cause  on  this  affidavit,  but  was  stopped  by  the  Court,  who  said 
that  it  did  not  go  far  enough,  because  it  ought  to  shew  that  the  writ  had  been  lodged 
at  the  sherifi''s  office  in  such  a  manner  as  to  give  the  bail  means  of  notice  of  the  pro- 
ceedings against  them  ;  and  the  case  stood  over,  in  order  that  further  information 
might  be  furnished  by  affidavit  as  to  the  facts,  and  the  practice  in  the  sheriff's  office. 
Accoi'dingly,  further  affidavits  were  made  by  the  plaintiff's  agent  and  his  clerk  in 
court.  The  former  deposed,  that  when  he  lodged  the  ca.  sa.  on  the  19th  of  November, 
which  he  did  in  the  ordinary  manner,  it  was  indorsed  "to  be  returned  non  est 
inventus ; "  that  he  then  informed  a  clerk  to  whom  he  delivered  the  writ,  that  it  was 
left  for  the  purpose  of  being  so  returned,  and  that  he  did  not  then  or  at  any  other 
time  ask  or  obtain  a  warrant  on  the  same ;  that  according  to  his  belief,  the  writ  had 
been  duly  "tiled  on  the  files"  of  the  sheritt''s  office,  having  been  taken  off  the  file, 
when  applied  for  after  the  return,  and  found  by  reference  to  a  particular  number 
marked  on  it ;  and  that  there  is  no  book  [485]  there  in  which  any  entry  is,  or  is 
intended  to  be,  made  by  any  person  lodging  a  writ  for  any  purpose  whatever,  except 
for  the  purpose  of  giving  a  receipt  for  such  writ.  The  clerk  iu  court,  by  his  affidavit, 
corroborated  these  statements,  and  averred,  that  ou  inquiry  from  Mr.  Burchell  and 
Mr.  Henchman  (who  transact  the  business  of  the  sheriff's  office)  he  had  learned  that 
an  entry  is  made  of  all  writs  left  there  in  a  private  book  for  the  information  of  the 
office,  and  that  another  entry  of  all  writs  left  to  be  returned  non  est  inventus,  is 
usually  made  in  the  "  return  of  writs'  book,"  which  is  open  to  the  inspection  of  the 
public,  ou  the  same  day  they  are  left,  and  such  writs  are  then  filed  "on  proper  files" 
in  the  order  in  which  they  are  left;  that  the  entries  in  the  last-mentioned  book  are 
only  made  for  the  purpose  before  stated,  the  officers  not  holding  themselves  responsible 
for  their  accuracy  ;  but  that  accurate  information  is  attbrded  to  any  person  who 
inquires  whether  a  writ  has  been  left  to  be  returned  non  est  inventus,  from  the 
private  book,  or  by  reference  to  the  file,  if  necessary  ;  that,  he  was  told  at  the  office, 
that  the  writ  appeared  by  an  entry  in  the  private  book  to  have  been  regularly  lodged 
and  filed  on  the  19th  of  November,  and  that  if  any  inquiry  had  been  made' between 

(a)  5  M.  &  S.  323.     2  Chit.   102,  S.  C.  nom.  HuUon  v.  Reuben.     It  would  seem 
from  the  statement  in  p.  488,  post,  that  the  latter  is  the  correct  name  of  the  case. 
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that  day  and  the  27th  of  November,  it  would  ha\e  been  found  that  such  a  writ  was 
then  lying  there  ;  but  that  by  some  accident  no  entry  was  made  of  it  on  the  day  it 
had  been  left ;  that  Mr.  Burchell  had  declined  to  make,  or  permit  one  of  his  clerks 
to  make  a  voluntary  affidavit,  as  being  contrary  to  the  usual  course  of  the  office,  but 
that  he  had  perused,  and  approved  of  the  present  affidavit. 

The  case  came  on  again  in  the  course  of  the  term,  and  was  spoken  to.  But  the 
Court  said  that  the  affidavits  still  left  it  doubtful  whether  there  was  or  was  not  a 
separate  file  for  writs  of  ca.  sa  to  be  returned  non  est  inventus,  which  the  bail  might 
have  searched,  and  intimated  that  an  explana-[487]-tory  affidavit  ought  to  be  made 
by  some  person  in  the  sheriffs  office,  inasmuch  as  the  statements  of  the  afficlavits  with 
respect  to  the  practice  there,  were  upon  hearsay. 

Campbell  pressed  the  Court  to  direct  such  an  affidavit  to  be  made.  The  Court 
doubted,  but  eventually  declined  calling,  in  express  terms,  on  the  officers  for  that 
purpose  ;  and  a  question  having  been  made  respecting  the  practice  in  the  secondaries' 
office  in  London,  they  enlarged  the  rule  till  this  term,  with  liberty  to  file  additional 
affidavits.  Agreeably  to  this  permission,  new  affidavits  were  filed  on  each  side.  That 
on  the  part  of  the  defendants  stated,  that  the  defendants'  attorney  (by  whom  it  was 
sworn)  had  been  informed  at  the  sheriff's  office,  that  all  writs  of  ca.  sa.  indorsed  to  be 
returned  non  est  inventus,  and  all  other  writs  against  the  body  of  defendants  left  to 
be  so  returned  ought  to  be  entered  in  the  public  book  by  some  cleik  in  the  office  on 
the  day  when  left,  which  day  should  also  appear  by  the  entry  ;  that  only  one  file  for 
writs  of  execution  against  the  body  of  defendants  is  kept  at  the  office,  and  that  the 
public  are  not  permitted  to  inspect  it.  That  another  book  is  kept  at  the  office  for 
entering  all  writs  of  sci.  fa.  to  which  the  public  have  free  access,  and  such  writs  being 
afterwards  filed  by  themselves,  the  public  are  also  allowed  to  inspect  the  file  thereof. 
That  the  deponent  had  been  informed  by  a  clerk  at  the  office,  and  Ijelieved,  that  no 
entry  had  been  made  in  the  public  book,  of  the  ca.  sa.  against  Craig,  until  the  day 
it  was  taken  away,  viz.  the  18th  of  February.  The  affidavit  then  described  the  practice 
in  the  secondaries'  office,  London,  with  respect  to  the  entry  of  writs  in  the  public  and 
the  private  book  respectively,  as  nearly, — and  that  with  respect  to  the  book  for  entering 
writs  of  sci.  fa  and  the  filing  thereof,  as  entirely  similar  to  the  practice  in  the  office  of 
the  sheriff  of  Middlese.x  ;  but  stated  that  in  the  secondaries'  office,  writs  of  ca.  sa.  left 
to  be  returned  non  est  [488]  inventus,  are  filed  by  themselves,  and  any  particular  writ 
allowed  to  be  inspected  by  any  person,  after  searching  the  public  book. 

The  new  affidavits  filed  on  the  part  of  the  plaintiffs  stilted,  that  on  inspection  of 
the  affidavits  used  on  the  motion  to  set  aside  proceedings  against  defendant's  bail  on 
sci.  fa.,  in  the  cause  of  "  Hut  ton  v.  Reuben,"  it  appeared  that  the  ca  sa.  against  the 
principal  had  been  lodged  with  the  secondaries  of  the  city  of  London,  without  any 
indorsement  to  be  returned  non  est  inventus;  and  that  while  that  writ  was  lying  in 
the  office,  search  was  made  in  it  for  the  same  on  behalf  of  the  bail,  but  that  no  entry 
of  the  writ  could  be  found  in  the  book  kept  for  the  entries  of  writs  to  be  returned 
non  est  inventus.  That  information  had  been  received  at  the  sheriff's  office  for  the 
counties  of  Essex,  Sussex,  and  Kent,  that  no  book  is  kept  there  for  the  entry  of  writs 
left  to  be  returned  non  est  inventus ;  tliat  the  files  of  that  office  are  not  permitted  to 
be  inspected  by  any  person,  except  where  information  is  applied  for  on  behalf  of  his 
majesty  ;  and  that  no  information  whatever  is  furnished  to  any  person  as  to  the  return 
of  writs  lodged  at  it  for  returns  of  non  est  inventus.  No  affidavit  was  made  in  the 
sheriff's  office,(a)  and  the  case  stood  finally  for  argument  on  the  other  affidavits.  The 
first  point  was  argued  and  decided  in  the  first  instance. 

Campbell  for  the  plaintiffs.  The  ca.  sa.  was  lodged  in  the  sheriff's  office  on  the 
19th  of  November,  and  not  taken  away  till  after  the  return,  which  was  the  26th, 
therefore  it  lay  in  the  office  the  six  clear  days  next  before  the  return.  The  writ  was 
not  entered  in  the  public  book  on  the  day  it  was  left ;  but  supposing  that  that  ought 
to  have  been  done,  it  was  a  duty  incumbent  on  the  sheriff's  officers,  [489]  and  not  on 
the  plaintiffs.  The  plaintiffs,  therefore,  having  done  every  thing  in  their  power  to 
comply  with  the  rules  and  practice  of  the  Court,  ought  not  to  lose  the  benefit  of  the 
bail  for  the  default  of  the  sheriff,  against  whom  they  have  no  remedy,  particularly  as 
the  bail  have  sustained  no  injury  by  that  default ;  because,  since  they  have  not  made 
any  allegation  of  that  kind,  it  must  be  taken  that  they  made  no  search  for  the  writ, 

(a)  The  Court  animadverted  with  severity  on  this  disregard  to  their  declared  wishes. 
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either  during  the  four  days  previous  to  its  return,  or  pending  the  rule  to  appear  and 
plead  to  the  alias  scire  facias.  But  there  is  no  rule  of  Court,  or  act  of  parliament, 
that  the  sheriff  of  Middlesex  should  keep  a  book.  If  there  were  really  such  a  rule,  as 
that  the  ca.  sa  should  he  entered  in  a  book  open  to  public  inspection,  it  would  apply 
to  the  sheriffs  of  all  counties,  for  no  distinction  in  that  respect  is  to  be  found  in  the 
cases  between  the  sheriffs  of  London  and  Middlesex  and  other  sheriffs.  But  it  stands 
upon  the  affidavits,  that  in  Essex,  Sussex,  and  Kent,  no  book  is  kept  for  the  entry  of 
writs  left  to  be  returned  non  est  inventus,  and  that  inquiries  respecting  such  writs  are 
not  answered  ;  and  that,  in  my  belief,  is  the  practice  in  all  the  counties  of  England 
except  London  and  Middlesex.  The  bail  have  no  right  to  complain,  inasmuch  as  they 
did  not  search.  It  is  sworn,  that  if  any  inquiry  had  been  made  at  the  office  between 
the  19th  and  27th  of  November,  it  would  have  been  found  that  the  writ  was  lying 
there.  (HuUock,  B.,  that  affidavit  is  only  upon  hearsay.)  No  mention  is  made  of  the 
entry  of  the  ca.  sa.,  in  order  to  charge  the  bail,  in  any  book  of  practice  prioi'  to  the 
last  edition  of  Tidd's.  All  they  say  is,  that  the  writ  must  lie  the  last  four  days 
exclusive  before  the  return  in  the  sheiiff's  office  (a)  It  is  true,  that  Hutton  v.  Reuben 
is  quoted  in  the  last  edition  of  Tidd's  Practice  as  an  authority  for  the  use  of  the  book, 
but  no  other  case.  The  first  case  upon  the  subject  is  [490]  in  Salkeld  (Anonymous, 
599),  and  there  the  rule  is  laid  down  as  just  stated.  In  Hunt  v.  Coxe  (3  Bur  1.360), 
it  is  said,  that  the  Court  considered  the  ca.  sa.  against  the  principal  as  little  more 
than  matter  of  form  ;  and  chiefly  intended  to  intimate  to  the  bail,  in  what  species  of 
execution  the  plaintiff' determined  to  proceed:  and  as  the  leaving  it  in  the  sheriff's 
office  was  a  notice  to  the  bail,  that  the  plaintiff  would  proceed  against  the  person  of 
the  defendant,  it  was  incumbent  upon  the  bail  to  search  "  whether  any  ca.  sa.  was 
left  in  the  office."  In  Forty  v.  Hermer  (4  T.  K.  58-3),  the  rule  with  regard  to  an  alias 
scire  facias,  is  stated  to  be  that  it  shall  remain  in  the  sheriffs'  office  the  last  four  days 
before  the  return.  Proceedings  against  bail  were  set  aside,  in  Cock  v.  Brockhurst 
(13  East,  58.S),  because  the  ca.  sa  had  not  lain  in  the  office  the  last  four  days  before 
the  return.  But  neither  in  that,  nor  any  of  the  former  cases,  is  any  allusion  made  to 
a  book,  so  that  it  cannot  be  of  very  great  antiquity.  Heyicard  v.  Rennard  (3  East, 
570),  is  very  much  in  point.  In  that  case  the  second  scire  facias  had  lain  the  proper 
time  in  the  sherift''s  office,  but  was  not  entered  in  the  scire  facias  book,  but  notwith- 
standing, it  was  held  sufficient  to  warrant  the  proceedings  against  the  bail :  and  the 
Court  said,  that  "if  the  party  be  regular  in  what  is  required  to  be  done  by  him  in 
bringing  in  the  writ  to  the  office,  and  letting  it  lie  there  the  proper  time,  no  omission 
of  the  sheriff  in  making  an  entry  of  it  in  his  own  book  can  make  the  party  irregular." 
Sampson  v.  M'Guire  (3  East,  571,  note),  on  which  Hajward  v.  Eennard  was  founded,  is 
nearly  to  the  same  effect.  Hutton  v.  Reuben  seems  to  have  been  decided  somewhat 
hastily,  and  not  to  be  entitled  to  very  great  respect,  but  that  case  is  materially 
distinguished  from  the  present  by  two  circumstances.  The  ca.  sa.  was  not  indorsed 
to  be  returned  non  est  inventus  ;  and  search  was  made  in  the  office  on  behalf  of  the 
bail  during  the  time  the  ca.  sa.  lay  [491]  there:  so  that  they  were  misled  and 
deceived,  Ihrnxml  v.  Smith  was  cited  on  obtaining  the  rule  for  the  opinion  expressed 
by  Bayley,  J.  However,  it  was  but  an  obiter  dictum.  Undoubtedly  the  bail  ought 
to  be  allowed  to  make  a  search,  and  if  these  bail  had  searched,  they  might  have  sued 
the  sheriff  for  not  giving  them  an  opportunity  of  rendering  the  principal.  In  the 
dictum  in  question  it  must  be  admitted,  that  the  learned  judge  does  allude  to  a 
public  book,  but  he  does  not  go  the  length  of  saying  that  it  is  the  only  medium  of 
acquiring  the  information  which  it  is  meant  to  convey.  The  keeping  a  book  depends 
on  a  rule  of  practice  merely.  And  it  appears  that  if  it  had  been  sought,  the  requisite 
information  would  have  been  obtained  at  the  office  by  parol. 

Chilton  for  the  bail.  The  ca.  sa.  is  left  in  the  office  for  the  pui-pose  of  giving 
notice  to  the  bail  of  the  proceedings  intended  against  them,  and  no  practice  in  the 
sheriff's  office  can  overturn  the  practice  as  established  by  the  courts.  The  case  of 
Hunt  V.  Cod;e,  seems  to  have  been  cited  for  the  proposition 'that  it  is  incumbent  on  the 
bail  to  search  whether  any  ca.  sa.  has  been  left  in  the  office.  That  is  admitted ;  but 
the  sort  of  search  held  out  by  the  Court  of  K.  B.  to  be  necessary,  is  a  search  in  a 
public  book.  Forty  v.  Hermer,  does  not  apply.  'I  he  rules  were  discharged  in  Heyward 
V.  Rcnvard,  and  Sampson  v.  M'Guire,  expressly  on  the  gr-ound  that  the  scire  facias 

(a)  2  Tidd,  1129,  7th  edit,  accord. 
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book  was  a  private  one.  But  that  on  which  Hutton  v.  Reuben  proceeded,  was  directly 
the  reverse,  nz.  that  there  is  a  public  book  for  the  purpose  of  notice  and  information 
to  the  bail  of  the  lodging  writs  of  ca.  sa.  against  the  principal,  and  that  is  the  doctrine 
of  Lord  Ellenborough.  It  is  said,  indeed,  that  in  that  case,  the  writ  was  not  indorsed 
to  be  returned  non  est  inventus,  and  that  search  was  made  at  the  office  in  behalf  of 
the  bail.  But  it  is  not  clear  that  in  this  case  the  writ  was  so  indoi-sed ;  and  the  other 
allegation  is  most  vague,  being  merely,  that  search  was  made  "  while  [492]  the  writ 
lay  m  the  office,"  without  specifying  any  time  with  reference  to  its  return,  or  that  of 
the  writs  of  scire  facias.  The  present  question  is  upon  the  practice  in  the  county  of 
Middlesex,  and  what  is  done  in  other  counties  is  immaterial.  The  lodging  the  writ  in 
the  office  is  utterly  nugatory,  unless  the  bail  have  the  means  of  knowing  that  it  is 
there.  In  Middlesex,  the  public  book  is  the  regular  channel  of  information  afforded 
to  the  public,  and  that  having  failed  on  this  occasion,  through  whosesoever  negligence 
or  omission,  the  bail  ought  not  to  be  discharged. 

Campbell  said  there  certainly  was  an  indorsement  of  non  est  inventus  on  the  writ. 

Graham,  B.('/)  I  cannot  but  think  that  the  writ  was  properly  indorsed,  to  be 
returned  non  est  inventus.  That  fact  is  positively  sworn  on  the  part  of  the  plaintiff, 
and  not  denied  by  the  defendant,  or  his  advisers,  who  must  have  seen  the  writ.  And 
it  seems  to  me,  that  every  thing  else  has  been  done  which  the  duty  of  the  defendant 
could  ordinarily  require.  Before  the  plaintiff  can  proceed  against  the  bail,  he  must 
take  out  a  writ  of  ca.  sa.  against  the  principal,  which  must  lie  in  the  sheriff's  office  the 
four  clear  days  preceding  the  return,  before  the  bail  can  be  fixed.  Undoubtedly,  the 
object  of  that  rule  is,  that  the  bail  may  have  notice  that  the  wiit  has  been  sued  out, 
to  give  them  the  advantage  of  surrendering  their  principal,  should  they  be  so  advised. 
And  in  order  to  attain  that  object,  it  is  the  duty  of  this,  and  the  other  Courts,  to  see 
that  all  writs  of  ca.  sa.  indorsed  to  be  returned  non  est  inventus,  be  regularly  and 
exactly  entered  in  the  public  book,  to  which  so  frequent  allusion  has  been  made. 
.Some  confusion  has  existed  in  this  case,  in  consequence  of  the  manner  in  which 
business  is  conducted  in  the  sherifTs  office,  but  there  is  no  doubt  that  the  usual  entry, 
on  lea\'ing  the  writ,  was  omitted.  However,  if  the  bail,  or  those  who  act  for  [493] 
them,  had  made  inquiry  within  the  regular  time,  and  any  information  had  been 
wilfully  withheld,  and  in  ignorance  that  the  writ  was  in  the  office,  they  had  suffered 
the  four  days  to  elapse  without  surrendering  the  principal,  that  would  be  a  very  fair 
reason  for  an  appliaition  to  the  Court  to  set  aside  the  proceedings.  But  they  did  not 
do  so ;  and  the  consequence  is,  that  they  are  chargeable  with  laches.  They  should 
have  searched  sooner,  and  then,  if  they  had  come  here  armed  with  the  information, 
that  this  writ  had  not  been  entered  in  the  public  book,  or  in  a  condition  to  state  that 
their  verbal  inquiries  had  not  been  satisfied,  I  should  have  thought  that  they  were 
entitled  to  relief.  But  as  it  is,  I  must  take  it,  that  the  ca.  sa.  was  fairly  lodged  in 
the  office,  so  far  as  was  competent  to  the  plaintiffs,  that  it  remained  there  the  requisite 
time,  and  that  no  search  was  made  during  that  time.  Therefore,  as  regards  this 
objection,  I  think  that  the  rule  ought  to  be  discharged. 

Garrow,  B.  In  concurring  in  the  opinion  that  this  rule  should  be  discharged,  I 
consider  that  I  am  not  trenching  in  the  least  on  decided  cases.  I  should  not  have 
thought  it  a  sufficient  reason  for  sustaining  the  proceedings,  that  the  bail  had  not 
searched  for  the  ca.  sa.,  if  the  plaintiffs  had  not  done  their  duty.  But  the  foundation 
for  a  rule  of  this  nature,  must  be  laid  in  the  plaintiff's  irregularity.  The  cases  say, 
that  the  writ  must  remain  in  the  office  four  days  of  business  exclu.sive,  in  order  that 
information  of  its  being  sued  out,  may  be  accessible  to  the  bail  during  the  whole  of 
that  period.  It  was  the  duty  of  the  bail  to  watch  the  proceedings.  If  they  had  done 
so,  they  would  have  known  that  there  was  a  judgment  obtained  against  their  principal, 
and  that  in  a  few  days,  unless  the  debt  and  costs  were  paid,  or  the  defendant  delivered 
into  custody,  the  plaintiffs  would  be  entitled  to  proceed  against  themselves  But  if  the 
plaintiffs  take  that  [494]  course,  they  are  bound  to  lodge  the  ca.  .sa.,  and  let  it  remain 
the  four  days  in  the  office,  where  information  of  the  proceeding  ought  to  be  attainable 
upon  inquiry.  In  this  case  it  was  accessible,  if  it  had  been  sought  after.  True  it  is, 
that  if  those  who  had  charge  of  the  interests  of  bail,  had  looked  into  the  public  book 
in  the  first  instance,  they  would  not  have  found  by  it,  that  the  writ  had  been  lodged. 
But  they  would  probably  have  been  prompted  to  further  inquiry,  and  in  the  result 

(a)  The  C.  Baron  was  engaged  in  Equity. 


508  SMITH    V.  PAEKER  M'CLE.  &  YO.  495. 

would  have  ascertained  it  from  the  under-sheriff;  or  if  not,  I  should  not  be  averse  to 
a  discussion  at  a  future  day,  whether  an  action  would  not  lie  against  the  sheriff  for 
the  refusal  of  the  information  by  his  officers.  The  public  book  probably  owed  its 
origin  to  a  desire  of  saving  time,  and  preventing  the  interruption  of  the  business  of 
the  office,  by  enabling  all  inquirers  to  make  a  search  for  themselves.  It  seems  to  me, 
that  the  plaintiff's  attorney  did  all  that  he  was  called  upon  to  do ;  and  that,  to  make 
this  rule  absolute  would  be  to  deprive  the  plaintiff  of  the  fair  fruits  of  his  judgment, 
without  giving  him  any  compensation. 

Hullock,"B.  My  mind  has  very  much  fluctuated  ;  but  I  am  disposed  to  concur 
in  the  opinion  just  stated.  The  only  object  of  the  rule,  requiring  that  the  writ 
should  be  lodged  in  the  office  for  four  clear  days  of  business,  is  that,  in  the  interval, 
the  bail  may  liave  an  opportunity  of  ascertaining  the  species  of  execution  elected  by 
the  plaintiff.  It  would  be  a  mere  mockery  of  the  rule,  if  the  writ  might  be  locked  up 
in  a  diawer  of  a  desk,  or  put  into  the  pocket  of  any  individual  in  the  office  during 
that  time.  The  writ  should  be  lodged  in  such  a  way,  that,  if  application  be  made, 
"notice  thereof,"  in  the  language  of  Lord  Eilenborough,  "should  be  accessible  to  the 
bail,"  either  by  inspection  of  a  book,  or  something  else,  or  asking  a  question.  If  any 
of  these  media  of  information  be  afforded,  all  that  the  rule  intends  is  attained.  I 
apprehend  that  a  book  is  not  the  [495]  only  mode  of  conveying  the  notice,  for  it 
appears  that  a  public  book  is  kept  in  Middlesex  and  London  onl}',  and  not  in  the 
other  counties.  Any  adequate  means  of  apprizing  the  bail  which  the  sheriff  may 
think  proper  to  adopt,  constitute  in  law  sufficient  notice.  The  only  difficulty  I  feel 
in  coming  to  a  conclusion  is,  that  the  affidavit  with  respect  to  the  practice  of  the  office 
is  upon  hearsay.  However,  it  is  not  contradicted.  I  should  unquestionably  be  much 
better  satisfied,  if  any  person  in  the  office  had  declared  by  affidavit,  that  if  the 
information  respecting  the  writ  had  been  asked,  it  would  have  been  readily  given. 
But  even  in  the  absence  of  that,  how  does  the  case  actually  stand  1  It  is  stated,  that 
the  writ  lay  more  than  four  days  in  the  office, — that  no  application  was  made  during 
that  time, — and  that  if  application  had  been  made,  .satisfactory  information  could 
have  been  obtained.  Therefore,  when  in  addition  to  this,  the  writ  was,  beyond 
question,  properly  indorsed,  I  am  of  opinion  that,  so  far  as  it  rests  on  this  objection, 
the  rule  should  be  discharged. 

Campbell,  in  reference  to  the  second  objection,  contended  that  in  this  Court, 
although  not  in  the  B.  R.  or  B.  C,  a  writ  might  be  made  returnable  by  the  day  of 
the  month  on  any  day  except  a  dies  non  juridicus,  and  relied  on  Burton's  Exch.  Pract., 
as  an  authority,  where  it  was  stated,  1,  91,  that  the  return  of  a  writ  might  be  on  "  any 
day  but  Sunday,  and  such  days  as  are  called  dies  non  juridici.  For  instance,  on  the 
6th  day  of  November  next  coming.  On  the  28th  day  of  November  instant."  With 
respect  to  the  third  objection,  he  admitted  that  the  entry  of  the  rule  to  plead  was 
irregular,  and  that  it  should  have  been  given,  not  for  the  3d,  but  the  8th  February. 
But  the  irregularity  was  not  one  of  the  plaintiffs',  but  of  the  Master's  clerk,  who  had 
entered  the  rule.(*)  However,  in  all  probability,  it  was  but  a  mere  [496]  clerical 
error,  for  judgment  was  not  signed  till  the  9th,  which  was  perfectly  regular. 

Chilton  contended,  that  there  was  no  authority  for  making  a  writ  returnable  by 
the  day  of  the  month  on  a  general  return,  and  that  the  passage  quoted  from  Burton's 
Pract.  referred  not  to  general  returns,  but  to  returns  on  days  certain,  as  was  apparent 
from  the  words  by  which  it  was  introduced,  viz.,  "  if  on  a  day  certain,"  and  the  specific 
and  exclusive  consideration  of  the  general  returns,  or  "return  days"  immediately 
before,  under  which  the  day  in  question  was  properly  classed,  as  "  the  morrow  of  the 
Pui-ification  of  the  blessed  Virgin  Mary."  Besides,  the  6th  and  2Sth  November,  were 
not  general  returns.  With  respect  to  the  last  irregularity,  he  insisted,  that  it  alone 
was  fatal,  and  not  to  be  got  over  by  calling  it  a  clerical  error. 

The  .Court  consulted  the  Master  respecting  the  correctness  of  the  return,  who 
stated  that  it  had  been  the  constant  practice  to  make  a  writ  returnable  by  the  day 
of  the  month  on  any  day  except  a  dies  non  juridicus  ;  a  writ  might  be  made  return- 
able on  a  general  return,  either  as  such,  or  as  a  day  certain. 

(*)  Rules  to  plead  to  the  action  are  entered  by  the  clerk  in  court,  in  a  distinct 
book  kept  for  that  purpose  at  the  office.  But  this,  being  a  rule  to  plead  to  the  scire 
facias,  was  entered  in  the  book  of  orders  and  judgments. 


MCLE.  «c  YO.  «T.  TEALE   r.  YOUNGE  509 

HuLLOCK,  B.  There  are  several  cases  in  the  King's  Bench  and  Common  Pleas, 
where  this  objection  prevailed 

Graham,  B.     I  think  we  may  follow  the  practice. 

Gaerow,  B.  The  last  point  is  still  to  be  disposed  of.  It  is  of  great  importance 
that  all  rules  of  practice  should  be  strictly  adhered  to.  The  practice  in  this  particular 
was  erroneous.  But  it  strikes  me  that  the  error  can  be  got  over  without  violating 
any  of  our  rules.  The  party  was  bound  to  give  a  rule  to  plead  by  the  Sth  of  February. 
He  enters  a  rule  to  plead  by  the  3d.  But  if  this  were  a  mere  clerical  error,  I  think 
we  may  well  consider  ourselves  not  called  [497]  upon  to  set  aside  the  proceedings 
on  account  of  it.  Now  the  plaintiffs'  conduct  demonstrates  that  it  was  so,  and  that 
the  proper  time  was  intended,  because  they  do  not  sign  judgment  till  the  9th. 

Graham,  B.,  concurred. 

HuLLOCK,  B.     I  cannot  say  that  I  concur,  but  my  opinion  is  immaterial. 

Campbell  asked  for  costs,  but  the  Court  on  the  last  ground  refused  them. 

Kule  discharged  without  costs. 


Teale  and  Another,  Assignees  of  Jackson,  a  Bankrupt,  v.  Younce  and  Others. 
182.5. — Where  an  action  by  assignees  to  recover  money  paid  by  a  bankrupt,  after 
an  act  of  bankruptcy,  to  creditors,  for  goods  bona  tide  sold  in  the  ordinary  course 
of  trade,  was  referred  from  Nisi  Prius  to  an  arbitiator,  who  found  specially  a 
payment  under  arrest,  and  several  other  circumstances  strongly  tending  to  shew 
knowledge  in  the  creditors  that  the  bankrupt  was  in  insolvent  circumstances, 
and  awarded  a  verdict  for  the  plaintifTs,  for  the  sum  paid,  and  costs,  without 
stiting  on  what  ground  he  proceeded  ;  the  Court  held,  first,  that  he  must  have 
concluded  the  defendants  had  notice  of  the  insolvency,  and  that  the  award  was 
sustainaV)le  on  that  ground  ;  secondly,  that  the  words  "  insolvent  circumstances," 
in  the  19  Geo.  II ,  c.  32,  s  1,  are  to  be  understood  in  the  popular  sense,  and  do 
not  mean  a  state  of  utter  and  complete  insolvency  ;  thirdly,  (although  this  did 
not  enter  into  the  reason  of  the  determination),  that  on  the  authority  of  former 
decisions,  of  which  they  disapproved,  a  payment  under  arrest  was  protected  by 
the  statute  in  question,  as  a  payment  in  the  ordinary  course  of  trade  ;  Hullock,  B., 
dissenting  on  the  first  ground  of  the  decision,  and  questioning  the  authority  of 
the  cases  on  the  last  point. 

Assumpsit  for  money  bad  and  received  by  the  defendants  to  the  use  of  the 
plaintifl's,  as  assignees.  Plea,  non  assumpsit.  By  order  of  Nisi  Prius,  made  at  the 
Yorkshire  summer  assizes,  1824,  a  verdict  was  taken  by  consent  for  the  plaintiffs, 
for  2001.,  subject  to  the  award  of  a  banister,  to  whom  all  matters  in  difference  in  the 
cause  were  referred.  The  arbitrator  found  specially  by  his  award,  that  the  defendants 
were  creditors  of  one  Jackson,  for  goods  really  and  bona  fide  sold  by  them  to  Jackson, 
in  the  usual  [498]  and  ordinary  course  of  trade  and  dealing ;  that  Jackson  committed 
an  act  of  bankruptcy  on  the  10th  of  October,  1823,  on  which  a  commission  of  bank- 
rupt was  sued  forth,  dated  the  18th  of  May,  1824,  under  which  the  plaintiff's  were 
appointed  assignees;  that  in  the  latter  end  of  February,  1824,  Jackson  went  from 
York,  his  place  of  residence,  to  Sheffield,  to  procure  goods  of  the  defendants,  who 
carry  on  business  there;  that  they  declined  his  order  for  goods,  as  a  bill  for  321.; 
which  he  had  recently  paid  to  them  on  account,  and  which  was  then  running,  had 
been  refused  acceptance,  and  that  this  bill  was  afterwards  returned  dishonoured ; 
that  on  the  9th  of  April,  1824,  Jackson  was  arrested  by  the  defendants,  for  1101.,  and 
in  consequence  went  to  Sheffield,  and  offered  them  in  payment  .501.  in  cash,  and  his 
own  promissory  note  for  60l.,  at  six  months  ;  that  they  asked  for  joint  security  for 
the  note,  but  were  told  it  could  not  be  obtained,  and  that  if  they  did  not  accede  to 
the  terms  proposed,  special  bail  must  be  put  in  ;  that  Jackson  was  referred  by  the 
defendants  to  their  attornev,  with  whom  the  terms  which  had  been  proposed  by  him, 
were  finally  agreed  on,  and  that  the  601,  and  costs  of  arrest,  were  paid  some  days 
before  the  date  of  the  commission,  to  the  agent  of  the  defendants'  attorney,  at  York  ; 
that  the  reason  given  by  Jackson  to  the  defendants,  and  to  their  attorney,  for  not 
then  paying  the  1101.  in  full  was,  that  the  building  of  a  house,  then  lately  erected 
by  him,  had  been  expensive,  and  that  his  Christmas  bills  were  not  paid.  The 
arbitrator  having  set  forth  all  these  facts,  concluded  his  award  as  follows,  "  on  which 
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ground  I  award,  that  the  verdict,  entered  as  aforesaid  for  the  plaintiS's,  should  be 
reduced  to  671.,"  &c. 

A  rule  hiid  been  obtained  by  Tindal,  in  last  Michaelmas  term,  calling  on  the 
plaintiffs  to  shew  cause  why  the  award  should  not  be  set  aside,  and  the  postea 
delivered  over  to  the  defendants,  upon  the  point  of  law  arising  out  of  the  facts  found 
specially  by  the  arbitrator.  The  [499]  rule  had  been  enlarged  from  time  to  time  till 
this  term,  in  which 

Alderson,  E.  H.,  shewed  cause.  The  question  intended  to  be  raised  is,  whether 
the  payment  stated  be  a  payment  protected  by  the  stat.  19  Geo.  II.,  c.  32,  s.  l,(a)' 
bv  which  it  is  enacted,  "that  no  person,  who  is  or  shall  be  really  and  bona  fide  a 
creditor  of  any  bankrupt,  for  or  in  respect  of  goods  really  and  bomi  fide  sold  to  such 
bankrupt,  or  for  or  in  respect  of  any  bill  or  bills  of  exchange,  really  and  bona  fide 
drawn,  negociated,  or  accepted  by  such  bankrupt,  in  the  usual  or  ordinary  course  of 
trade  and  dealing,  shall  be  liable  to  refund,  or  repay  to  the  assignee  or  assignees  of 
such  bankrupt's  estate,  any  money,  which  before  the  suing  foi'th  of  such  commission, 
was  really  and  bona  fide,  and  in  the  usual  and  ordinary  course  of  trade  and  dealing, 
received  by  such  person  of  any  such  bankrupt,  before  such  time  as  the  person  i-eceiving 
the  same  shall  know,  understand,  or  have  notice  that  he  is  become  a  bankrupt,  or 
that  he  is  in  insolvent  circumstances."  It  cannot  be  disputed,  that  the  defendants 
were  really  creditors  of  the  bankrupt,  for  goods  really  and  bona  fide  sold  by  them 
to  him,  in  the  usual  and  ordinary  course  of  trade  and  dealing.  But,  notwithstanding, 
the  payment  does  not  [500]  come  within  the  protection  of  the  statute,  for  two 
reasons  ;  first,  being  made  under  an  arrest  it  was  not  a  payment  within  the  usual  and 
ordinary  course  of  trade  and  dealing  ;  secondly,  the  defendants  had  sufficient  notice 
that  the  bankrupt  was  in  insolvent  circumstances  when  he  made  it.  First,  a  payment 
under  arrest,  is  not  a  payment  in  the  usual  and  ordinary  couise  of  trade  and  dealing. 
It  cannot  be  a  good  construction  of  the  statute  to  say  that  it  is  so.  Paying  money 
through  the  process  of  the  law,  is  not  the  usual  mode  of  payment  In  some  instances, 
indeed,  the  Courts  have  been  somewhat  astute  in  holding  that  it  was  in  the  common 
course  of  business.  Such  was  the  determination  in  Cox  v.  Mor(ian,(aY  in  which  this 
question  was  very  much  discussed.  An  unleai'ued  person  feels  surprise  at  that 
decision  ;  and  the  reasons  for  his  opinion,  advanced  by  Chambre,  J.,  who  differed 
from  the  majority  of  the  Court,  and  thought  that  the  payment  was  not  supported  by 
the  statute,  are  more  satisfactory  than  those  assigned  by  Rooke  and  Heath,  Js.  The 
ground  on  which  Chambre,  J.,  proceeded,  is  stated  by  Lord  Ellenborough,  in  Hodl 
V.  Bioiiming  (7  East,  160),  with  apparent  approbation,  thu3  : — "That  so  far  from  being 
a  payment  in  the  usual  and  ordinary  course  of  trade  and  dealing  as  the  statute  requires, 
it  was  the  reverse ;  for  the  payment  was  obliged  to  be  compelled,  because  it  could  not 
be  obtained  in  the  usual  and  ordinary  course."  It  is  true  that  the  same  point  had 
been  previously  decided  in  Calvert  v.  Lmgnard  (c),  and  Holmes  v.  H'enniiigtmi  (2  B.  &  P. 
399,  note).     But  the  authority  of  the  whole  three  cases  is  contradicted  by  the  later 

(a)'  The  preamble  recites  that,  "  Whereas  many  persons  within  the  descrijjtion  of, 
and  liable  to  the  statutes  concerning  bankrupts,  frequently  commit  secret  acts  of 
bankruptcy,  unknown  to  their  creditors  and  other  persons,  with  whom,  in  the  course 
of  trade,  they  have  dealings  and  transactions  ;  and  after  the  committing  thereof,  con- 
tinue to  appear  publicly,  and  carry  on  their  trade  and  dealings,  by  buying  and  selling 
of  goods  and  merchandizes,  drawing,  accepting,  and  negociating  bills  of  exchange,  and 
paying  and  receiving  money  on  account  thereof,  in  the  usual  way  of  trade,  and 
in  the  same  open  and  public  manner  as  if  they  were  solvent  persons,  and  had  not 
become  bankrupts.  And  whereas  the  permitting  such  secret  acts  of  bankruptcy 
to  avoid  and  defeat  payments  really  and  bona  fide  made  in  the  cases  and  under  the 
circumstances  above  mentioned,  where  the  persons  receiving  the  same  had  not  notice  of, 
or  were  privy  to  such  persons  having  committed  any  act  of  bankruptcy,  will  be  a  great 
discouragement  to  trade  and  commerce,  and  prejudicial  to  trade  in  general;"  it 
therefore  proceeds  to  enact  as  above. 

(a)2  2  Bos.  &  P.,  398  ;  and  see  Montague's  Bankrupt  Law,  1,  313,  et.  seq.  edit.  1805, 
where  several  of  the  cases  are  collected. 

(r.)  Sittings  before  Lord  Loughborough,  1783,  cited  in  2  Bos.  &  P.  411.  But  see 
7  East,  160,  n.  (a). 
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cases  of  Smiihey  v.  Butler  (3  Bos.  &  P.  237),  Hovil  v.  Browning  (7  East,  154),  aad  Harwood 
V.  Lamas  (11  East,  127).  In  the  second  of  these.  Lord  [501]  Ellenborough  added  the 
great  weight  of  his  authority  on  the  question  to  that  of  Chambre,  J.,  so  far  as  his 
mind  was  exercised  on  it :  for  in  the  course  of  his  judgment  he  said,  that  at  first  sight 
of  the  statute,  he  should  be  more  inclined  to  the  construction  put  upon  it  by  the  single 
judge.  The  act  now  under  consideration  is  not  so  strong  in  its  language  as  the 
45  Geo.  Ill ,  c.  135,  s.  1,  which  renders  valid  "all  payments  made  by  and  to,  and  all 
contracts,  and  other  dealings  and  transactions,  by  and  with  any  bankrupt,  bona  fide 
made  or  entered  into  more  than  two  calendar  months  before  the  date  of  the  commis- 
sion ;  "  yet  in  Hlogg  v.  Phillips  (2  Camp.  129),  Lord  Ellenborough  held,  that  the 
transactions  protected  by  it  were  "  not  transactions  carried  on  through  the  medium 
of  legal  process."  Secondly,  the  various  causes  for  suspicion  preceding  and  attending 
the  compromise,  would  have  led  any  reasonable  man  to  the  conclusion  that  the 
bankrupt  was  at  the  time  in  insolvent  circumstances.  It  is  incumbent  on  the  defen- 
dants to  shew,  on  the  face  of  the  award,  both  that  the  payment  was  in  the  ordinary 
course  of  business,  and  that  they  had  no  means  of  knowing  the  bankrupt's  insolvency ; 
whereas  the  finding  of  either  of  these  facts  otherwise,  would  sustain  the  award.  Now 
the  arbitrator  must  have  found  one  of  them  so,  to  arrive  at  a  judgment  in  favour  of 
the  plaintiff's.  He  has  not  directly  stated  either  one  or  the  other,  which  he  ought 
to  have  done.  However,  from  what  he  has  stated,  the  Court  can  draw  a  conclusion 
on  both  points  favouiable  to  the  plaintiffs  ;  or  they  may  send  the  award  back  to 
himself,  to  supply  the  omission. 

Tindal,  for  the  defendants,  said  his  clients  would  prefer  having  the  opinion  of 
the  I  ourt  on  the  case  in  this  stage,  and  made  three  points;  first,  that  the 
jjayment  was  protected  by  the  statute  ;  secondly,  that  there  was  not  enough  on  the 
face  of  the  award,  to  shew  that  the  defendants  knew  [502]  the  party  was  bankrupt, 
or  in  insolvent  circumstances,  when  the  money  was  received  ;  thirdly,  that  the  award 
was  bad  by  directing  the  repayment  of  too  large  a  sum.  First,  that  a  payment  under 
arrest,  is  a  paycnent  in  the  usual  course  of  business,  within  the  meaning  of  the 
19  Geo.  II.,  c.  32,  has  been  the  unanimous  conclusion  of  two  courts  of  law,  the  court 
of  C.  P.,  when  Calvert  v.  Lingiuird  was  brought  before  it,  on  motion  for  a  new  trial,  in 
1783  (see  7  East,  160,  n.  (a)),  and  this  court,  on  a  similar  motion,  in  Holmes  v.  U'eti- 
niiif/tou,  in  1790.  In  the  latter  case.  Eyre,  C.  B,  said,  that  an  arrest  "was  nothing 
but  diligence  to  get  payment,  and  that  ought  not  to  defeat  it."  To  these  is  to  be 
added  the  case  of  Cox  v.  Mirrgan,  determined  by  two  judges  against  one,  in  the  C.  P., 
in  1801  ;  and,  upon  the  whole,  there  is  a  very  great  superiority  of  authority  in  favour 
of  this  construction  of  the  act,  notwithstanding  PMii'T/im  v.  Marshall  (2  H.  Black.  334), 
and  similar  decisions  ;  and  it  is  too  much  to  ask  the  Court  to  set  it  aside,  on  a  rule 
to  shew  cause.  The  observations  of  Lord  Ellenborough,  in  Cox,  v.  Morgan,  when 
deciding  Havil  v.  Brotvning,  rather  shew  the  working  of  his  mind  on  the  subject,  than 
that  he  had  come  to  any  determinate  conclusion  respecting  the  decision  in  the  former 
case  ;  and  he  admitted  it  was  "  fortified  by  antecedent  cases."  Blogg  v.  PhillijJS  was 
decided  at  Nisi  Prius,  and  diff'ered  extremely  from  this  case,  because  there  the  goods 
had  been  taken  in  execution  and  sold.  The  money  was  paid  by  the  hands  of  the 
sherifl",  and  not  by  the  bankrupt,  and  that  was  the  reason  why  the  case  was  not  carried 
to  the  Court  itself.  The  construction  contended  for,  would  put  the  creditor,  who 
uses  due  diligence  to  recover  his  debt,  in  a  worse  situation  than  the  man  who  does 
nothing  for  that  purpose.  But  that  is  contrary  to  the  policy  of  the  law,  of  which  it 
is  a  principle  that  vigilantibus  et  non  dormientibus  leges  subveniunt,  and  a  proceeding 
at  law  is  a  natural  consequence  of  [503]  not  paying  at  the  day  appointed.  Secondly, 
there  is  not  enough  stated  on  the  award  to  shew  a  knowledge  by  the  defendants  that 
this  party  was  insolvent,  within  the  intent  of  the  statute,  at  the  time  of  the  payment. 
The  words  of  the  statute  are,  "  before  such  time  as  the  person  receiving  the  same 
shall  know,  understand,  or  have  notice  that  he  "  (the  debtor)  "  is  become  a  bankrupt, 
or  that  he  is  in  insolvent  circumstances."  The  first  of  the  latter  words  give  a  meaning 
to  the  second,  and  prove  that  it  was  not  a  particular  act  of  non-payment  which  was 
designed  by  the  words  "  insolvent  circumstances."  The  preamble,  too,  which  mentions 
notice  of  bankruptcy  alone,  and  not  of  insolvency,  shews  that  the  predominant  inten- 
tion of  the  legislatuie  was  a  state  of  utter  and  complete  insolvency.  This  is  the 
construction  which  has  been  put  upon  the  .statute  49  Geo.  III.,  c.  121,  s.  2,  in  pari 
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materia  (a)  The  principle  contended  for  is  implied  in  the  judgment  given  by 
Eyre  C  B  in  Holmes  v.  JFenningion,  who  says  that  an  arrest  is  only  a  circumstance 
in  evidence,'  from  which  a  jury  may  infer  notice  of  insolvency  ;  "  but  it  is  by  no  means 
decisive,  and  it  must  be  something  decisive  to  mark  the  line."  The  ai'bitrator  ought 
to  have'  found  the  fact  of  notice  one  way  or  the  other,  and  the  Court  cannot  infer 
notice,  unless  the  infeience  is  forced  on  it  by  the  circumstances  stated.  But  the  fair 
inference  from  the  facts  stated  in  this  case  is  the  other  way,  because  the  antecedent 
conduct  of  the  defendants  shews  nothing  but  extreme  caution,  and  ultimately  they 
take  the  bankrupt's  own  promissory  note  for  part  of  the  debt.  The  reason  given  by 
the  bankrupt  for  not  then  payiiig'.the  debt  in  full,  namely,  the  expense  to  [504]  which 
he  had  lately  been  put  by  the  building  of  a  house,  was  such  as  might  well  have 
imposed  upon  any  man.  thirdly,  the  award  includes  71.  over  and  above  the  601.  paid 
for  the  use  of  the  defendants.  It  is  to  be  presumed  that  that  sum  was  intended  to 
cover  the  costs  of  the  arrest.  But  the  amount  of  those  costs  has  not  been  found,  and 
the  71.  has  never  been  paid  to  the  defendants,  but  to  their  attoi'ney.  Therefore  the 
arbitrator  has  directed  a  verdict  for  too  much,  and  the  award  is  bad  on  that  ground. 

Lord  Chief  Baron.  Whatever  might  have  been  my  opinion  on  the  first  question, 
independently  of  authority,  it  has  been  decided  by  two  judges  against  one,  but  certainly 
a  very  able  judge,  that  a  payment  under  arrest  was  a  payment  in  the  usual  course  of 
trade"  and  dealing.  I  should  have  felt  myself  bound  by  that  authority,  for  the  same 
doctrine  seems  to  have  prevailed  in  two  anterior  cases ;  and  whatever  doubts  may 
exist  with  respect  to  the  principle  of  the  decision,  there  is  none  whatever  that  the 
question  has  been  so  decided.  Therefore,  if  my  opinion  turned  on  that  point,  I  should 
have  thought  it  my  duty  to  support  those  cases,  though  I  do  not  mean  to  say  that 
I  enter  into  all  the  reasons  on  which  they  profess  to  be  founded.  But  my  opinion 
turns  on  the  other  point.  I  think  the  arbitrator  must  have  concluded  that  the  defen- 
dants were  aware  of  the  bankrupt  having  been  in  insolvent  circumstances  when  he 
made  the  payment ;  and  I  consider  that  a  correct  conclusion  from  the  facts  before  him, 
and  that  a  jury  would  have  drawn  the  same.  By  "insolvent  circumstances"  the 
legislature  cannot  have  meant  a  state  of  complete  insolvency.  If  they  did  they  would 
have  thiown  a  considerable  burden  on  courts  and  judges,  in  saying  that  payments 
shall  not  be  protected  when  the  parties  making  them  are  insolvent;  for  unless  we 
suppose  that  reasonable  grounds  of  suspicion  existing  at  a  particular  time,  followed 
by  actual  insolvency,  are  to  be  con-[505]-sidered  as  sufficient  proof  that  a  man  was 
in  insolvent  circumstances  at  that  time,  it  does  not  appear  to  me  how  in  one  case  out 
of  fifty,  that  fact  can  be  established.  The  refusal  to  credit  the  bankrupt,  and  his 
arrest,  coupled  with  the  subsequent  actual  bankruptcy,  sufficiently  shew  insolvency 
within  the  meaning  of  the  statute,  and  that  the  defendants  had  a  knowledge  of  it, 
and  therefore  the  award  ought  to  stand. 

Graham,  B.  Whether  this  was  a  payment  in  the  ordinary  course  of  business,  and 
whether  the  cases  alluded  to  by  my  Lord  Chief  Baron  contain  a  proper  construction 
of  the  statute,  I  do  not  feel  myself  strong  enough  to  say.  I  should  have  thought  that 
the  object  of  the  statute  was  to  provide,  that  where  business  goes  on  bona  fide  in  the 
ordinary  way,  and  money  is  paid  without  any  compulsion,  and  nothing  occurs  in  the 
transactions  between  the  parties  claiming  and  paying  respectively,  tending  to  shew 
that  the  latter  is  likely  to  be  interrupted  in  his  trade,  such  a  payment  was  not  to  be 
overturned  by  a  subsequent  commission  of  bankruptcy.  But  supposing  the  cases  upon 
that  subject  to  be  decisive,  the  other  objection  is  to  be  considered.  Without  entering 
into  the  circumstances  very  particularly,  it  seems  most  clearly,  from  the  bare  state- 
ment of  the  facts,  there  was  pregnant  evidence  to  induce  a  jury  to  believe  that  at  the 
time  of  the  payment  the  bankrupt  was  in  insolvent  circumstances.  And  one  must 
understand  that  in  the  popular  sense  of  the  words, — that  the  man  was  not  in  a  con- 
dition to  pay  readily  when  called  upon,  in  other  words  that  he  was  in  tottering  cir- 
cumstances ;  and  no  jury  could  doubt  that  this  party  was  in  that  state.     The  only 

(a)  Which  makes  valid  all  executions  and  attachments  against  estates  of  bankrupts 
bona  fide  levied  more  than  two  months  before  the  date  and  issuing  of  the  commission, 
notwithstanding  a  prior  act  of  bankruptcy,  "provided  the  person  at  whose  suit  such 
execution  or  attachment  shall  have  issued,  had  not,  at  the  time  of  executing  or  levying 
the  same,  any  notice  of  any  prior  act  of  bankruptcy  by  such  bankrupt  committed,  or 
that  he  was  insolvent,  or  had  stopped  payment.' 
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difficulty  I  feel,  arises  from  the  manner  in  which  the  case  comes  before  us,  because  it 
is  left  ambiguous  upon  which  ground  the  arbitrator  proceeded.  But  if  I  am  privileged 
to  give  my  opinion  on  the  whole  case,  I  should  [506]  say,  that  after  the  decisions  to 
which  I  have  alluded  neither  of  the  objections  can  be  sustained,  and  that  the  award 
is  good. 

Garrow.  B.  With  respect  to  the  first  point,  if  I  had  been  called  upon  to  assist  a 
jurv  sitting  at  Nisi  Prius  before  the  statute  had  received  any  construction  in  Westminster 
Hall,  I  should  have  intimated  my  view  of  its  eflfect,  not  in  conformity  with  the 
language  used  by  very  eminent  persons.  I  certainly  should  have  found  it  extremely 
difficult  to  say  that  the  payment  in  question  was  one  in  the  usual  and  ordinary  course 
of  trade.  On  the  second  point  I  am  very  far  from  saying  that  I  feel  no  doubt.  I 
admit  that  a  man  is  not  insolvent,  because  he  postpones  the  payment  of  a  demand  for 
a  week  or  ten  days,  during  which  the  creditor  consents  to  wait  or  renews  a  bill  ;  and 
yet  these  are  indications  of  a  want  of  present  power  to  fulfil  his  engagements.  These 
however  are  cases  to  be  decided  by  a  jury  upon  the  whole  matter.  My  understanding 
of  insolvency  is,  a  man's  not  being  in  a  condition  to  pay  20s  in  the  pound,  in  satis- 
faction of  all  demands  ;  and  I  come  to  that  conclusion  with  respect  to  this  party,  from 
the  facts  which  have  been  specially  found.  On  this  ground  I  think  the  arbitrator's 
decision  was  correct. 

HuLXOGK,  B.  I  lament  that  I  cannot  agree  with  the  majority  of  the  Court 
respecting  the  ground  on  which  this  award  is  sustainable.  I  think  the  arbitrator 
never  intended  to  submit  the  question,  arising  out  of  the  ground  taken  by  my  learned 
brothers,  to  the  Court.  There  are  two  questions ;  first,  whether  the  payment  in 
question  was  a  payment  in  the  usual  and  ordinary  course  of  trade  and  dealing; 
secondly,  whether  the  defendants  were  conusant  that  the  party  was  in  insolvent  cir- 
cumstances at  the  time  of  the  payment.  The  one  is  a  question  of  law,  arising  out  of 
the  construction  of  the  statute,  the  other  a  question  of  fact.  The  jury  [507]  could 
not  have  decided  upon  the  former ;  they  were  competent  to  decide  upon  the  latter. 
The  arbitrator  was  substituted  for  the  jury,  and  we  have  no  authority  that  I  know  of, 
to  draw  a  conclusion  for  him  on  the  question  of  fact.  When  indeed  he  states  facts 
which  lead  to  a  deduction  of  law,  then  it  is  for  the  Court  to  say,  whether  he  has,  or 
has  not,  drawn  the  proper  conclusion.  And  I  am  quite  sure  that  the  arbitrator  meant 
to  disclose  upon  the  face  of  the  award,  those  circumstances  which  are  calculated  to 
raise  the  question,  whether  this  were  a  payment  in  the  ordinary  course  of  trade  and 
dealing,  and  to  refer  that  que.stion  to  us.  I  cannot  therefore  permit  myself  to  enter 
into  the  question  concerning  the  knowledge  of  insolvency.  It  strikes  me  as  somewhat 
singular,  that  a  payment  under  an  arrest  should  be  deemed  a  payment  in  the  ordinary 
course  of  business.  Before  the  statute  in  question,  a  payment  made  at  the  cotmter  of 
a  shopkeeper,  regular  in  all  respects,  except  in  being  subsequent  to  an  act  of  bank- 
ruptcy, was  invalid  in  the  event  of  a  cotnmission  issuing.  This  the  legislature  thought 
hard,  and  consequently  provided  that,  in  the  cases  specified  in  the  act,  money  paid  to 
the  creditor  in  the  usual  and  ordinary  course  of  trade  and  dealing,  and  before  notice 
of  bankruptcy  or  insolvency,  may  be  retained.  But  surely  that  would  be  an  extra- 
ordinary state  of  trade,  in  which  a  payment  made  in  the  sherirt"s  offi -e  would  be  in 
the  usual  course.  Is  it  to  be  said  chat  a  payment,  made  whilst  the  party  is  in  gaol, 
under  an  arrest  for  that  identical  debt,  is  in  the  usual  course  of  commercial  trans- 
actions? As  to  the  cases  which  have  been  relied  upon  to  shew  that  it  would,  I  wish 
to  speak  with  great  respect  of  the  judges  by  whom  they  were  determined,  but  those 
ca.ses  have  always  been  spoken  of  as  cases  of  doubtful  authority.  The  first  of  them 
seems  to  have  occurred  in  the  year  1783,  and  the  last  in  1801.  They  were  both  in 
the  Common  Pleas  ;  and  there  was  a  third  decided  in  this  Court,  about  eleven  years 
before  the  latter.  These  cases  have  never  been  mentioned  with  [508]  approbation. 
However  I  am  not  to  be  understood  as  giving  any  opinion  on  the  question  of  law. 
I  concur  in  the  decision  of  the  Court,  but  not  in  the  reason  on  which  it  has  been 
grounded. 

Rule  discharged. 

Lawson  v.  Brixton.  Exchequer  of  Pleas.  1825. — A  rule  nisi  for  a  new  trial  having 
been  peremptorily  fixed  for  a  day  in  the  third  term  inclusive,  after  being  granted, 
and   not  having  been  then  supported,  was  discharged.     The  Court  refused  to 
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open  it  in  the  ensuing  term,  on  a  suggestion  that  instructions  had  been  prepared, 
and  intended  to  be  delivered  to  counsel  in  the  preceding  term. 

This  was  an  action  for  goods  sold  and  delivered,  tried  before  Bayley,  J  ,  at  the 
York.shii-e  Summer  Assizes  of  1824,  when  a  verdict  was  given  for  the  plaintiff.  A 
rule  nisi  for  setting  aside  the  verdict,  and  having  a  new  trial,  was  obtained  by 
Brouoham  in  the  following  term,  on  an  affidavit  alleging  surprise,  and  that  there  was 
a  food  defence.  The  rule  not  having  been  disposed  of  in  the  interim  was,  on  the 
application  of  Jones,  D.  F ,  for  the  plaintitl',  peremptorily  fixed  for  a  day  in  last  term, 
but  counsel  did  not  then  appear  to  support  it.  The  rule  was  in  consequence  dis- 
charged, on  the  last  day  of  that  terra,  on  the  motion  of  Jones. 

Brougham,  in  the  course  of  this  term,  moved  to  open  the  rule,  stating,  that 
although  instructions  had  not  been  delivered  to  him,  the  attorney  asserted  that  they 
had  been  prepared,  and  intended  for  delivery  previous  to  the  day  fixed  for  the 
argument  in  last  term. 

The  Court  however  said,  that  they  had  already  done  more  than  they  were  autho- 
rized to  do,  in  suffering  the  judgment  and  execution  to  be  delayed  so  long,  and  refused 
the  application. 

[509]  Henry  Hooper  the  Elder  v.  Henry  Hooper  the  Younger.  Exchequer 
of  Pleas  1825. — An  arbitrator,  to  whom  a  cause  was  referred  from  Nisi  Prius, 
found  that  the  plaintiff  was  entitled  to  a  right  of  way  for  carriages,  which  he  had 
at  first  claimed  by  his  declaration,  but  afterwards  abandoned  This  was  held  to 
be  an  excess  of  jurisdiction,  and  the  award  was  set  aside  pro  tanto. — In  a  second 
action  between  the  same  parties,  for  obstructing  a  way,  the  record  of  a  judgment 
for  the  plaintiff,  in  the  first  action  upon  a  plea  of  not  guilty,  when  given  in 
evidence  under  the  same  plea,  is  not  conclusive  as  to  the  plaintiff's  right,  so  as 
to  preclude  the  defendant  from  going  into  his  case. 

This  was  an  action  for  an  obstruction  to  the  enjoyment  of  a  right  of  way.  The 
plaintiff  originally  claimed  a  right  of  passing  and  repassing  at  all  times,  for  himself 
and  his  servants,  with  his  cattle,  carts,  waggons,  and  other  carriages,  through  and 
along  a  certain  lane  called  Grand  Park  Lane,  situate  in  the  parish  of  Chagford,  in 
Devon  ;  but  before  the  trial,  he  amended  his  declaration,  by  striking  out  from  it  the 
words  "carts,  waggons,  and  other  carriages,"  and  substituting  for  them  the  words, 
"and  with  his  horses,  and  on  foot."  Plea,  not  guilty.  The  cause  came  on  to  be  tried 
at  the  Devon  Summer  Assizes  of  1824,  when  a  verdict  was  taken  for  the  plaintiff,  by 
consent,  with  5001.  damages,  and  40s.  costs,  subject  to  the  award  of  a  barrister,  to 
whom  it  was  referred  to  settle  all  matters  in  difference  between  the  parties,  and  to 
direct  in  what  manner  the  road  in  question,  (if  he  should  find  for  the  plaintiff),  should 
be  enjoyed,  &c.  The  arbitrator  awarded,  (inter  alia),  that  the  plaintiff  was  entitled 
to  a  verdict  for  Is.,  to  which  sum  he  directed  the  damages  to  be  reduced,  and  that 
"  he  ought  to  be  permitted,  foi-  himself  and  his  servants,  on  foot  and  with  his  cattle, 
and  horses  laden  or  unladen,  either  with  crooks,  or  in  any  other  manner,  or  drawing 
in  any  cart  or  waggon,  or  other  carriage,  or  in  any  other  manner,  to  go,  return,  pass, 
and  repass  every  year,  and  at  all  times  of  the  year,  at  his  and  their  free  will  and 
pleasure,  into,  thi'ough  and  along  the  said  road  or  lane,  without  any  obstruction 
whatsoever." 

The  order  of  Ni.si  Prius  having  been  made  a  rule  of  Court,  a  rale  was  obtained  in 
the  following  term  by  Bayly,  R.,  calling  on  the  plaintiff'  to  shew  cause  why  the  award 
should  not  lie  set  aside,  on  the  ground  that  the  ai'bitrator  had  exceeded  his  authority, 
in  awarding  that  the  road  in  question  should  be  used  with  cattle  and  horses,  drawing 
[510]  in  any  cart,  or  waggon,  or  other  carriage,  because  the  arbitrator  was  not 
impowered  to  impose  any  burden  on  the  defendant,  to  which  he  could  not  have 
been  subjected  by  the  verdict.  The  aftidavits  on  which  the  rule  was  grounded 
stated,  that  no  evidence  had  been  offered  before  the  arbitrator  to  establish  the  plain- 
tiff's right  to  the  privilege  objected  to  ;  and  that  the  road  had  always  been  totally 
impassable  by  carriages,  until  repaired  and  enlarged  by  the  defendant,  about  three 
years  before.  Affidavits  were  made  in  opposition  to  the  rule,  by  which  it  was  alleged, 
that  the  reason  of  striking  out  the  words  mentioned,  was  not  that  any  doubt  existed 
of  the  plaintiff"'s  right  to  a  carriage  way,  but  because  it  was  not  known  but  some  of 
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the  witnesses  to  that  usage  might  be  dead  ;  that  the  road  in  question  was  claimed 
before  the  arbitrator,  on  the  part  of  the  plaintiff,  as  a  road  for  all  necessary  purposes, 
not  only  as  appurtenant  to  plaintifi's  lands,  but  as  a  public  highway  for  all  persons 
and  at  all  times,  without  any  obstruction  whatever,  and  that  evidence  was  given  of 
its  ha\-ing  been  so  used  for  upwards  of  50  years. 

Manning  (with  whom  was  Pell,  S.)  shewed  cause,  and  after  waiving  certain  objec- 
tions in  point  of  form,  which  he  had  at  first  taken,  contended  that  the  terms  of  the 
reference  were  sufficiently  large  to  sustain  the  whole  award,  and  relied  on  the  statement 
in  the  affidavits  that  the  road  had  been  used  as  a  public  highway. 

But  the  Court,  without  hearing  Bayly  in  support  of  the  rule,  observing,  that  the 
right  of  the  public  would  not  be  affected  by  any  thing  done  between  the  present 
parties,  held  that  the  arbitrator  had  clearly  exceeded  his  jurisdiction,  and  directed 
that  the  award  should  be  set  aside,  except  as  to  so  much  as  directed  a  verdict  to  be 
entered  for  the  plaintiff,  and  as  to  the  costs  therein  mentioned. 

[511]  The  plaintiff,  declaring  as  he  had  done  originally,  brought  another  action 
for  a  fresh  obstruction,  against  the  same  defendant,  who  again  pleaded  not  guilty. 
On  the  trial,  before  Park,  J.,  at  the  Devon  Spring  Assizes  of  18"25,  the  plaintift''s 
counsel  put  in  evidence  the  record  of  the  judgment  in  the  former  action,  which  the 
learned  judge  held  to  be  absolutely  conclusive  of  the  plaintiffs  right  so  far  as  it 
applied,  over-ruling  the  objection  of  the  defendant's  counsel,  that  it  could  not  have 
that  effect  without  being  pleaded.  In  consequence  of  that  opinion  of  his  Lordship, 
the  defendant's  case  was  not  entered  into,  but  a  verdict  was  at  once  taken  in  favour 
of  the  right  claimed  by  the  plaintiff,  with  the  exception  of  the  carriage-way. 

Hill,  for  the  defendant,  in  the  ensuing  term,  moved  for  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had, 
on  the  ground  of  a  mi.sdirection.  The  learned  judge,  he  said,  had  treated  the  jud"- 
ment  as  being  in  the  nature  of  an  estoppel,  which  was  attributing  to  it  too  great  a 
force  and  character.  It  had  been  settled  in  Oittram  v.  Morewood  (3  East,  346),  that  a 
judgment  on  any  fact  or  title  distinctly  put  in  issue  in  an  action  of  trespass,  might  be 
pleaded,  and  would  operate  as  an  estoppel  in  another  action  of  the  same  kind  between 
the  same  parties.  But  it  was  clear  from  the  ease  of  Evelyn  v.  Huynes  (id.  365),  an 
authority  directly  in  point,  that  it  is  otherwise  where  the  judgment  is  not  pleaded 
but  given  in  evidence.  That  was  a  second  action,  for  obstructing  a  water-course,  tried 
upon  a  plea  of  not  guilty,  and  a  verdict  for  the  plaintiff  in  another  action  against  the 
defendant  for  another  obstruction  to  the  same  water-course  was  given  in  evidence. 
But  Lord  Mansfield  held,  "that  the  plaintiff  had  not  obtained  such  a  determination 
of  his  right  by  the  former  verdict  as  the  law  considered  as  conclusive.  It  [512]  could 
only  be  conclusive  upon  the  right,  if  it  could  have  been  used,  and  were  actually  used, 
in  pleading  by  way  of  estoppel,  which  it  could  not  be  in  that  case :  first,  because  no 
issue  was  taken  in  the  first  action  upon  any  precise  point,  which  is  necessary  to  con- 
stitute an  estoppel  thereupon  in  the  second  action  ;  secondly,  it  was  not  even  pleaded 
by  way  of  estoppel  in  the  second  action,  but  only  offered  as  evidence  on  the  general 
issue ;  and  in  order  to  be  an  estoppel  it  must  have  been  pleaded  as  such  by  apt  aver- 
ments." In  Fought  v.  Winch  (2  B.  &  Aid.  662),  it  had  been  decided,  that  a  verdict 
obtained  by  the  defendant  in  a  former  action,  and  which  if  pleaded  in  bar  would  be 
an  estoppel,  was  when  given  in  evidence  under  the  general  issue,  not  conclusive 
against  the  plaintiff,  but  only  evidence  to  go  to  the  jury.  Abbott,  C.  J.,  laid  it  down 
in  that  cjise  as  a  first  principle  of  law,  that  a  judgment  recovered  must  be  pleaded  in 
order  to  be  a  bar  (id.  p.  668).  In  the  present  case,  therefore,  the  judgment  ouo'ht 
not  to  have  been  allowed  to  operate  as  a  bar,  because  it  was  not,  and  could  not  have 
been,  pleaded  as  an  estoppel,  for  every  estoppel  ought  lo  be  mutual ;  but  if  judgment 
had  been  given  for  the  defendant  in  the  first  action,  he  could  not  have  pleaded  it  in 
the  second,  no  issue  ha\nng  been  taken  therein  upon  any  precise  point.  The  Court 
granted  the  rule. 

Manning  shewed  cause  in  this  term.  He  admitted  that  the  present  was  not  a  case 
of  estoppel,  but  contended  that  it  was  one  of  conclusive  evidence ;  for  where  a  party, 
which  was  the  situation  of  the  plaintiff  on  this  record,  has  not  an  opportunity  of 
relying  in  pleading  on  a  former  verdict  and  judgment  in  his  favour,  he  may  use  them 
as  evidence,  which  will  be  binding  on  the  Court  and  the  jury.  There  were  many 
instances  in  which  anteiior  decisions  were  held  conclusive  of  the  rights  of  the  parties, 
although  [513]  not  pleaded  (see  1  Phill.  Evid.  243,  3d  edit ).  If  a  party  bring  an 
action  of  trespass  for  mesne  profits,  after  judgment  given  for  him  in  an  action  of 
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ejectment,  tbe  record  of  the  judgment  is  conclusive  against  the  defendant,  as  to  the 
right  of  possession  at  the  time  of  the  demise  laid  in  the  declaration.^  He  relied  on 
the  language  of  l)e  Grey,  C.  J.,  in  delivering  judgment  in  the  case  of  The  Dur.hess  of 
Kingston  (11  Stiite  Tr.  261),  "that  the  judgment  of  a  court  of  concuri'ent  jurisdiction 
directly  upon  the  point  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between  the 
same  parties,  upon  the  same  matter  directly  in  question  in  another  court."  The 
present  was  the  case  of  a  judgment  in  the  same  Court,  where  the  rule  applied  with 
greater  force.  He  also  cited  Trevivan  v.  Lawrence  (1  Salk.  276.  6  Mod.  Rep.  256), 
and  Slnitt  v.  Borinijdun  (.5  Espin.  57).  [The  Court  here  asked  him  if  he  was  aware  of 
the  cases  which  had  been  mentioned  when  the  rule  was  granted,  paiticularly  Erehjn 
V.  Huynea.]  He  observed  that  there  was  no  report  of  that  case,  except  the  statement 
of  it  c'iven  in  Lord  Ellenborough's  judgment  in  Outriim  v.  Morewood,  which  was  both 
brief  and  unsatisfactory  ;  and  referied  to  liawh/ns'.'i  caf:e  (4  Eep.  52). 

But  the  Court  stopping  him,  and  without  calling  on  Hill  to  support  the  rule,  said 
that  neither  this,  nor  the  other  cases  which  he  had  cited,  were  applicable  to  the  case 
before  them  ;  that  although  the  judgment  was  the  best  evidence  which  could  have 
been  given,  yet  they  were  bound  by  the  cases  stated  on  the  application  for  the  rule, 
and  the  reasons  on  which  those  cases  proceeded,  not  to  consider  it  as  conclusive,  or 
as  precluding  the  defendant  by  its  production  from  offering  any  evidence.  They 
therefore  made  the 

Rule  absolute  for  a  new  trial,  without  costs. 


[514]  The  King  v.  Shackell,  Arrowsmith,  Weaver,  and  Others.  Exchequer 
of  Pleas.  1825. — The  king's  coroner  has  authority  to  receive  fines  imposed  on 
defendants  convicted  on  indictments  or  criminal  informations  in  the  King's  Bench. 
— When  any  such  fines  are  set  in  Hilary  or  Easter  terms,  and  not  paid  before  the 
end  of  the  following  Trinity  term,  or  in  Trinity  or  Michaelmas,  and  not  paid 
before  the  end  of  the  following  Hilai-y  term,  the  king's  coroner,  or  other  proper 
officer,  is  bound  by  the  stat.  22  &  2.3  Car.  2,  c.  22,  to  estreat  them  into  the 
Exchequer  as  fines  imposed  and  not  received,  on  the  last  day  of  the  ensuing 
Trinity  or  Hilary  term  respectively.  If  any  such  fine  be  subsequently  paid  to 
the  first  officer,  it  is  his  duty,  under  the  statute,  to  make  a  second  estreat  of  it 
into  the  Exchequer  as  of  a  tine  received,  on  the  last  day  of  the  succeeding  Trinity 
or  Hilary  term,  as  the  case  may  be ;  and  a  previous  application  to  discharge  the 
first  estreat  in  the  whole,  or  in  part,  is  unnecessary  — The  king's  coroner  does 
not  pay  the  money  received  into  the  Exchequer,  but  the  privy  purse,  and  is 
authorized  by  a  writ  of  privy  seal  to  allow  prosecutors  the  expenses  of  prosecution 
out  of  it. — When  a  fine  has  been  returned  into  the  Exchequer  as  received  by  the 
officer  of  another  court,  process  ought,  by  the  10th  section  of  the  act,  to  be 
awarded  from  that  court  to  the  proper  sheriff  against  that  officer,  in  order  that 
he  may  account  for  it,  and  not  against  the  defendant. — And  the  defendant  is 
sufficiently  discharged  b}'  the  payment  of  the  fine  to  any  officer  impowered  to 
receive  it,  and  is  not  bound  to  obtain  a  quietus  from  the  Exchequer. — Where 
three  defendants,  sentenced  by  the  King's  Bench  to  pay  fines  amounting  in  the 
whole  to  16001.,  and  to  be  imprisoned  for  different  terms,  and  until  satisfaction 
of  the  fines,  paid  the  fines  at  the  expiration  of  the  respective  terms  to  the  marshal 
of  the  King's  Bench  prison,  and  the  king's  coroner,  and  were  thereupon  severally 
discharged  out  of  custody,  in  August  and  October,  1822;  and  the  latter  officer 
in  Hilary  and  Trinity  terms  1822,  certified  into  the  E.xchequer  1.3001.  of  the  fines 
as  fines  imposed  and  not  received,  and  in  Hilary  term,  1823,  certified  all  the  fines 
into  the  same  Court  as  fines  received  ;  and  the  summons  of  the  green  wax  was 
issued  by  the  deputy  clerk  of  the  foreign  estieats,  to  the  sheriffs  of  Surrey  and 
Middlesex  successively,  for  the  levying  of  the  fines  estreated  as  not  received,  who 
on  their  apposals  returned  nihil,  and  those  returns  were  transmitted  bv  the  clerk 
of  the  estreats,  (who  did  not  read  or  know  the  contents  of  the  estreats  of  fines 
received,  and  retained  the  same  in  his  own  hands  without  transmission  further ; 
through  the  clerk  of  the  nihils  to  the  Pipe  office,  and  entered  on  the  great  roll 
as  debts  of  record,  and  as  such  passed  to  the  Lord  Treasurer's  Remembrancer's 
office,  from  which  a  writ  of  extent  for  their  recovery  issued  of  course  on  the  seal 
day  after  Trinity  term  1824,  to  the  sheriffs  of  London,  whose  officer  not  having 
any  original  receipt  produced  to  him,  seized  the  effects  of  two  of  the  defendants, 
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and  continued  in  possession  24  hours,  but  then  on  investigation  of  the  circum- 
stances, withdrew: — Held,  1st,  that  the  king's  coroner  had  only  done  what  was 
required  by  the  statute  :  -nd,  that  the  sheriifs  were  not  liable  for  the  wrongful 
seizure,  because  they  would  not  have  been  warranted  in  staving  the  execution 
upon  bare  presumption  ;  3d,  that  the  writ  had  issued  improvidently,  and  was  to 
be  set  aside,  in  order  to  remove  any  obstruction  which  it  might  present  to  an 
action  for  damages  against  the  otticer  of  the  Exchequer  through  whose  default  or 
negligence  it  had  issued. 

In  Hilary  term  last,  Jervis,  on  behalf  of  the  two  first  named  defendants,  applied 
for  an  order  to  shew  cause  why  a  writ  of  fieri  facias,  capias,  and  extent,  tested  the  7th 
of  July  last,  and  issued  under  the  seal  of  this  Court  for  the  [515]  recovery  of  certain 
tines  imposed  by  the  court  of  King's  Bench,  on  the  three  defendants  above  named, 
amounting  to  the  sum  of  13001.,  should  not  be  set  aside  quia  improvide  emaiiavit, 
and  all  proceedings  under  the  same  be  quashed,  under  the  following  circumstances  : — 

A  criminal  information  was  tiled  in  the  court  of  King's  Bench,  in  Hilary  term 

1821,  against  the  three  defendants,  the  first  two  of  whom  were  the  proprietors, 
and  the  third  the  printer  and  publisher  of  the  John  Bull,  weekly  newspaper,  for 
publishing  in  that  paper,  a  libel  on  the  character  of  the  late  Lady  Caroline  Wrottesley. 
They  were  all  found  guilty,  and  in  Michaelmas  term  following  sentenced  to  paj'  tines  : 
Shackell  and  .Arrowsmith  of  5001.  each,  and  Weaver  of  1001. ;  and  to  be  imprisoned 
in  the  King's  Bench  prison  for  nine  months  each  ;  to  give  a  security,  each,  for  their 
good  behaviour  for  live  years,  and  to  be  further  imprisoned  until  the  tines  were  paid 
and  the  sureties  given.  In  Trinity  term  1821,  the  same  parties  were  indicted  for 
certain  libels  then  lately  published  in  the  same  paper,  on  the  conduct  of  her  late 
majesty  queen  Caroline,  of  which  they  were  all  found  guilty,  and  on  the  20th  May, 

1822,  Shackell  and  Weaver  received  judgment,  each  to  pay  a  further  tine  of  1001., 
and  to  undergo  an  additional  imprisonment  of  three  months  ;  and  Arrowsmith  received 
judgment  to  pay  a  further  tine  of  3001.  Arrowsmith's  term  of  prisonment  having 
expired  in  August  1822,  he  on  the  9th  of  that  month  paid  8001.,  the  amount  of  the 
tines  which  had  been  imposed  on  him,  to  William  Jones,  Esq.,  the  marshal  of  the 
King's  Bench  prison,  and  having  given  the  requisite  securities  was  discharged 
out  of  custody.  And  the  period  prescribed  for  the  imprisonment  of  the  two  other 
defendants  having  expired  on  the  2.5th  October,  1822,  they  on  the  22nd  of  that  month 
paid  the  tines  imposed  on  them,  amounting  to  8001.,  into  the  crown  office,  and  received 
a  certificate  of  the  payment,  bearing  the  same  date,  and  signed  by  Mr.  Dealtry,  the 
secondary  [516]  of  that  office  ;  and  having  in  other  respects  complied  with  the  sentence 
were  then  discharged  out  of  custody.  Notwithstanding  the  payment  of  the  fines,  the 
writ  above  described,  signed  by  the  lord  treasurer's  remembrancer,  was  issued  out  of 
his  office  against  the  three  defendants  in  August  1824,  whereby  the  sherifTs  of  London 
were  commanded  in  the  usual  manner  to  levy  upon  their  etlects  the  sum  of  13001., 
being  the  amount  of  all  the  fines  before  mentioned,  with  the  exception  of  the  second 
of  3001.  imposed  on  Arrowsmith.  The  writ  contained  the  following  proviso : — 
"  Provided  always,  that  if  our  said  debtors  or  any  of  them  shall  shew  unto  you  any 
tallies,  or  acquittances,  testifying  the  payment  of  any  of  the  said  sums  in  the  said 
schedule  specified,  or  of  any  part  thereof,  or  allege  any  other  sufficient  discharge  for 
the  said  sums,  or  any  part  thereof,  then  taking  sufficient  security  from  them  and  each 
of  them,  you  shall  assign  him,  her,  or  them,  a  day  of  appearance  here  before  our  said 
barons  at  the  day  and  place  aforesaid,  to  receive  upon  such  tallies,  acquittances,  or 
discharges,  what  shall  be  consistent  with  justice;  and  in  the  meantime  you  shall  stay 
the  levying  of  the  sums  of  money  contained  in  such  tallies,  acquittances,  or  discharges." 
The  sheriffs  of  London,  in  pursuance  of  the  writ,  issued  warrants  to  their  officers, 
who,  on  the  31st  August,  1824,  seized  and  took  possession  of  the  types,  presses,  and 
other  property,  belonging  to  Shackell  and  Arrowsmith,  at  their  printing  office  in 
Johnson's  Court,  Fleet  Street,  and  retained  possession  of  the  same  till  the  following 
day.  The  parties  last  mentioned,  who  alone  were  prejudiced  by  the  seizure,  being 
desirous  to  commence  proceedings  at  law  for  the  injury  done  by  the  wrongful  issue 
and  execution  of  the  process,  applied  for  the  requisite  information  at  the  office  of  the 
clerk  of  the  estreats,  and  were  furnished  from  thence  with  a  document  containing 
three  distinct  rolls  of  King's  Bench  fines.  The  first  was  headed  "  An  estreat  of  fines 
imposed  and  set  [517]  in  the  court  of  our  lord  the  king,  before  the  king  himself,  of 
Michaelmas  term,  in  the  second  year  of  king  Geo.  IV.,  and  not  received  ; "  it  specified 
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the  three  fines  imposed  in  London  in  that  term  on  the  defendants,  amounting  to  11001., 
and  concluded  thus:  "The  above  returned  into  the  Exchequer,  12th  February,  1822." 
The  second  purported  to  be  an  estreat  of  fines  imposed  in  the  court  of  King's  Bench 
of  Easter  term  in  the  3rd  George  IV.,  and  not  received  ;  set  forth  the  two  fines  of 
1001.  each,  (omitting  Arrowsmith's  second  fine  of  3001.)  imposed  in  London  on 
Shackell  and  Weaver,  in  the  term  last  mentioned,  and  was  stated  to  have  been 
returned  26th  June,  1822.  The  third  was  intituled  "An  estreat  of  fines  and  penalties 
received  by  the  coroner  and  attorney  of  our  lord  the  king,  in  the  court  of  our  said 
lord  the  king,  before  the  king  himself,  of  Trinity  term,  in  the  third  year  of  king 
George  IV.,  1822."  It  particularised  all  the  fines  imposed  on  the  three  defendants, 
and  was  stated  to  have  been  returned  the  12th  February,  1823.  But  the  additional 
information  necessary  prior  to  the  commencing  an  action  not  being  otherwise  attain- 
able, the  parties  aggrieved  memorialized  the  lords  of  the  treasury,  praying  that  their 
lordships'  solicitor  might  be  directed  to  inquire  into  the  circumstances  of  the  case, 
and  to  ascertain  and  communicate  to  them  the  name  of  the  person  by  whom,  or  ))y 
whose  order  or  authority  the  extent  had  been  issued  ;  and  were  referred  by  their 
lordships  to  the  court  of  Exchequer  as  the  jurisdiction  to  which  application  should  be 
made  for  redress. 

The  affidavit  on  which  the  application  was  grounded  set  forth  the  circumstances 
stated,  and  alleged  that  a  certificate  of  the  payment  of  the  fines,  or  a  copy  of  it,  had 
been  produced  to  the  sheriff's  officer,  and  that  he  had  been  informed  of  the  nature 
of  the  sentences  imposed  on  the  defendants,  and  that  they  could  not  have  been 
released  from  custody  unless  the  fines  had  been  paid  ;  but  that  [518]  notwithstanding 
he  continued  in  possession  of  the  property  24  hours. 

Jervis  stated  that  the  application  had  a  twofold  object ;  first,  to  get  rid  of  the 
writ,  that  it  might  not  stand  in  the  way  of  any  action  which  might  be  brought ;  second, 
to  call  upon  the  Attorney  General  to  point  out  the  officer  by  whose  negligence  or  mis- 
conduct the  process  had  issued. 

The  Court  granted  an  order,  calling  on  the  Attorney  General,  the  solicitor  of  the 
treasury,  the  lord  treasurer's  remembrancer,  the  senior  swoi'n  clerk  in  his  office,  and 
the  deputy  clerk  of  the  foreign  estreats  of  the  Court  and  deputy  comptroller  of  the 
pipe,  to  shew  cause  at  the  Sittings  after  term. 

Gray's  Inn  Hall.  February  23. — The  Attorney  General  now  appeai'ed  accordingly, 
but  stated  that,  as  Attorney  General,  he  had  no  intei'est  in  the  question.  An  irregu- 
larity was  supposed  to  have  been  committed  by  some  of  the  officers  of  the  court  of 
King's  Bench  or  the  Exchequer,  and  the  application  was  intended  to  discover  through 
him  the  particular  officer  who  had  been  guilty  of  it.  But  the  officer's  of  neither  Court 
were  under  his  contr-ol,  and  he  did  not  possess  the  means  of  giving  the  irrformation 
required.  The  seizur'e  of  the  defendants'  pi-operty,  he  observed,  after  they  had  paid 
the  fines,  had  been  owing  to  some  mistake  committed  by  some  of  the  officers  of  orre  of 
the  two  Cour'ts,  originating  in  the  change  which  had  taken  place  in  the  mode  of  return- 
ing estreats  from  the  King's  Bench  into  this  Court  since  the  year  1819.  Down  to  that 
period,  the  estreats  of  fines  imposed  in  the  King's  Bench  wer-e  never  returned  into 
the  Exchequer  until  the  fines  had  been  satisfied.  That  practice  was  then  discovered 
to  be  at  variance  with  the  mode  prescribed  by  the  statute  22  and  23  Car.  II.,  c.  22  (a), 
and  in  consequence  two  re-[519]-turns  had  been  regularly  made  since,  one  of  fines 
imposed  and  not  paid,  the  other  of  fines  received  ;  and  the  new  and  correct  course  had 
been  followed  in  the  present  instance.  But  although  both  the  estr'eats  had  been  certified 
into  this  Court  prior  to  the  extent  issuing,  the  question  was,  whether  the  officers  could 

(a)  Intituled  "  An  Act  for  the  better  and  more  certain  recovery  of  firres  and 
for-feitures  due  to  his  majesty." 

After  the  preamble,  reciting  that  by  old  statutes  it  was  pi-ovided,  that  the  estreats 
of  fines  should  be  certified  and  delivered  into  the  Exchequer  yearly,  arrd  that  from 
thence  the  estr-eats  of  the  summons  should  go  forth  through  all  shires  for  the  levying 
thereof,  since  which  many  abuses  and  mischiefs  were  practised,  not  only  by  the  not 
timely  certifying  and  estreating  the  said  fines,  &c.,  but  also  by  the  sinister  practice 
amongst  officers  in  sparing,  discharging,  and  not  certifying  at  all,  or  if  they  do  certify, 
yet  by  miscertifying  and  estreating  the  said  fines,  &c.,  into  the  said  court  of  Exchequer  : 
— the  second  section  enacts,  that  fr-om  thenceforth  all  fines,  post  fines,  issues,  amer-cia- 
ments  forfeited,  r-ecognizances,  sum  and  sums  of  money  paid  or  to  be  paid  in  lieu  or 
satisfaction  of  them  or  any  of  them,  and  all  other  forfeitures  whatsoever,  which  already 
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have  known  that  they  referred  to  the  same  fines.  He  then  described  all  the  proceedings 
which  had  taken  place  with  regard  to  the  estreating  of  the  fines  and  the  issuing  of  the 
process  as  detailed  in  the  subseiiuent  affidavits,  suggesting  that  perhaps  the  proper 
method  for  obtaining  a  discharge  to  the  party  was  by  paying  the  tine  into  the 
Exchequer,  or  by  coming  in  and  piaying  a  quietus  from  that  Court.  He  added,  that 
the  sberifls  of  London  were  not  before  the  Court,  and  it  would  be  an  extreme  [520] 
hardship  on  those  officers,  who  were  in  no  way  culpable,  to  make  the  order  absolute 
as  against  them  without  giving  them  notice,  the  consequence  of  which  would  be  that 
an  action  would  be  immediately  brought  against  them. 

The  Court  said  it  was  clear  that  a  gross  mistake  had  been  committed  in  some 
quarter,  and  that  some  rule  should  be  laid  down  to  prevent  a  recurrence  of  it ;  and 
directed  that  the  former  order  should  be  enlarged  until  the  second  Friday  in  Easter 
term,  and  that  in  the  meantime  the  late  sheritls  of  London  and  their  under-sheritis, 
the  clerk  of  the  pipe  and  his  deputy,  the  foreign  apposer  and  his  deputy,  and  the  clerk 
of  the  nihils,  should  be  served  with  the  order  to  shew  cause.  Previously,  however, 
to  the  day  appointed,  on  motion,  supported  by  affidavit  that  all  the  fines  had  been 
ultimately  paid  to  E.  H.  Lushington,  Esq.,  the  master  of  the  crown  office,  for  the  use 
of  his  majesty,  and  that  he  or  his  deputy  could  give  material  information  on  the  subject, 
another  order  was  made  that  those  officers  should  receive  notice  to  appear,  and  the 
time  for  shewing  cause  was  further  enlarged. 

On  the  sheriffs  being  made  parties  to  the  order,  an  affidavit  was  made  by  the  officer 
who  had  executed  the  process,  importing,  that  when  he  entered  on  the  premises  the 
receipts  for  the  tines  ( ould  not  be  produced  to  him  ;  that  he  thereupon  left  a  man  in 
possession,  directing  him  not  to  put  the  defendants  to  any  inconvenience,  and  not  to 
mention  his  business  there  to  any  person  ;  that  about  nine  o'clock  at  night  of  the  same 
day,  one  of  the  defendants  called  at  his  house  and  produced  a  paper  purporting  to  be 
a  copy  of  a  memorandum  acknowledging  the  receipts,  by  or  on  the  behalf  of  Mr.  Jones, 
marshal  of  the  King's  Bench,  of  certain  sums  of  money,  which  he  believed  to  be  the 
sums  of  5001.  and  3001.  referred  to  in  the  former  affidavits  ;  but  the  sums  mentioned 
therein  not  corresponding  with  the  sums  directed  to  be  levied,  and  the  paper  produced 
not  being  an  original,  or  even  an  authenticated  copy,  the  same  was  left  with  him  at  his 
re-[521]-quest  in  oi-der  to  make  furthei'  inquiry  ;  that  on  the  following  morning,  the 
1st  of  September,  1^24,  he  consulted  Mr.  Collingridge,  one  of  the  secondaries  of  London, 
respecting  what  had  occurred,  and  in  the  afternoon  of  that  day  by  the  advice  of  that 
officer,  withdrew  from  the  possession  of  the  defendants'  effects,  at  the  same  time 
informing  them  of  his  inability  to  procure  information  concerning  the  payment  of 
the  fines,  and  reserving  to  himself  the  liberty  to  re-enter  if,  on  further  inquiry,  he 
should  find  they  had  not  been  paid,  and  the  defendants,  or  one  of  them,  expressed 
perfect  satisfaction  at  his  conduct. 

May  14 — The  case  now  coming  on  again,  Clarke,  N.  G.,  appeared  for  the  Attorney 
General,  but  took  no  part  in  the  discussion. 

Holland,  on  behalf  of  the  sheriffs,  contended  that  the  order  ought  not  to  be  made 
absolute  as  against  them  ;  or  that  if  the  writ  were  set  aside,  the  sheriffs  should  be 
saved  harmless,  and  protected  against  the  consequences  of  an  action,  to  which  without 
that  safeguard  they  would  be  liable  He  relied  on  the  affidavit  as  evidence  that  they 
had  done  nothing  but  what  was  incumbent  on  them  in  the  execution  of  their  duty, 

are  or  hereafter  shall  be  set,  imposed,  lost,  or  forfeited,  in  his  majesty's  courts  of  King's 
Bench,  Common  Bench,  or  Exchequer,  shall  be  certified  and  estreated  in  and  into  the 
said  court  of  Exchequer,  twice  in  every  year,  yearly,  (that  is  to  .say),  all  fines,  post 
fines,  issues,  amerciaments  forfeited,  recognizances,  sum  and  sums  of  money  paid  or  to 
be  paid  in  lieu  or  satisfaction  of  them  or  any  of  them,  and  all  other  forfeitures  whatso- 
ever arising  in  any  of  the  said  Courts,  from  the  beginning  of  Hilary  term  in  every 
year,  to  the  beginning  of  every  Trinity  term  in  every  year,  shall  be  and  are  hereby 
ordained  to  be  certified  and  estreated  in  and  unto  the  said  court  of  Exchequer,  the 
last  day  of  every  Trinity  term  in  every  year.  And  all  fines,  post  fines,  issues,  amercia- 
ments forfeited,  recognizances,  sum  and  sums  of  money  paid  and  to  be  paid  in  lieu  or 
satisfaction  of  them  or  any  of  them,  and  all  other  forfeitures  whatsoever  arising  in  any 
of  the  said  Courts,  from  the  beginning  of  every  Trinity  term  in  every  year,  to  the 
beginning  of  Hilary  term  in  every  year,  shall  be  in  like  manner  certified  and  estreated 
in  and  into  the  said  court  of  Exchequer,  the  said  last  day  of  every  Hilary  term  in 
every  year. 
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and  that  their  oflScer  had  conducted  himself  with  the  utmost  forbearance  and  delicacy. 
For  if  a  writ,  good  on  the  face  of  it,  however  irregularly  issued,  were  put  into  the 
hands  of  a  sheriff,  he  was  not  at  liberty  to  exercise  any  discretion,  but  was  bound  to 
e.xecutc  it ;  and  he  would  be  protected  by  it,  until  it  were  set  aside,  or  quashed,  but 
not  aftei'wards.  1  he  writ  in  question  was  of  that  description,  and  consequently  left 
the  sheriffs  no  option.  The  gravamen  of  the  complaint  against  them  was,  that  their 
officer  remained  24  hours  in  possession  of  the  property,  notwithstanding  he  had  been 
told  that  the  fines  were  paid.  But  the  receipts  were  in  the  hands  of  the  defendants' 
solicitor,  who  was  in  the  country,  and  the  document  exhibited  to  the  officer  as  evidence 
of  the  payment  [522]  only  covered  8001.  out  of  13001.,  and  did  not  come  from  the 
crown  office,  which  was  the  proper  repository,  but  was  procured  for  the  occasion  from 
some  of  the  officers  of  the  King's  Bench  prison.  That  paper,  therefore,  could  not  have 
justified  the  officer  in  withdrawing  from  the  possession  without  inquiry. 

Tindal,  on  the  part  of  Mr.  Lushiiigton,  premising  that  that  officer  was  not  required 
to  shew  cause  by  the  order  served  upon  him,  and  that  it  was  only  suggested  by  the 
defendants'  affidavit  that  he  could  give  information  to  the  Court,  attended  for  the 
latter  purpose,  not  producing  any  affidavit.  He  observed,  that  Mr.  Lushington's 
object  was  to  explain  the  course  of  practice  in  the  crown  office  with  regaid  to  estreating 
fines,  and  to  shew  that  whatever  he  had  done  was  strictly  conformable  thereto.  From 
the  earliest  peiiod  down  to  the  statute  of  Car.  II.  already  referred  to,  the  practice  was 
not  to  estreat  fines  into  this  Court,  which  were  imposed  by  the  court  of  King's  Bench, 
until  they  were  paid.  The  duty  imposed  by  that  statute  upon  the  officer  of  the  court 
of  King's  Bench  is  to  estreat  not  merely  such  fines  as  are  paid,  but  also  all  fines  that 
are  not  paid  But  notwithstanding  the  enacting  words  of  the  statute,  which  are 
perfectly  clear,  for  some  reason  which  cannot  be  explained,  from  the  time  of  its  enact- 
ment down  to  the  year  1819,  the  old  practice  still  continued.  Sometimes,  indeed, 
the  court  of  King's  Bench  made  a  special  order  that  a  fine  should  be  estreated  into 
the  Exchequer,  although  it  was  not  paid,  in  order  that  a  more  speedy  process  might 
issue  for  its  recovery.  (Hulloek,  B.  That  might  have  been  done  by  process  issuing 
immediately  out  of  the  court  of  King's  Bench.)  Certainly,  it  might  have  been  legally 
done  by  a  levari  facias.  In  1819,  this  statute  having  been  brought  under  the  attention 
of  the  late  Mr.  Dealtry,  he  thought  that  no  usage,  however  ancient,  would  justify 
a  practice  in  direct  violation  not  only  of  the  [523]  spirit,  but  the  letter  of  an  act  of 
parliament.  And  since  that  time  the  duty  in  question  has  been  performed  according 
to  the  words  of  the  statute,  and  not  only  have  the  fines  been  estreated  which  have  been 
paid,  but  those  also  which  have  not  been  paid,  although  the  party  has  been  in  custody 
at  the  time.  It  is  in  accordance  with  this  practice  that  the  fines  were  returned  in  the 
present  instance,  and  it  is  the  recent  alteration  in  the  mode  of  making  the  returns 
that  has  occasioned  the  mistake  complained  of.  He  then  submitted,  that  the  Court, 
before  pronouncing  that  any  oflficer  had  done  wrong,  ought  to  consider  whether  the 
defendants  had  taken  all  the  steps  which  the  law  required  of  persons  in  their  situation 
in  order  to  obtain  a  complete  discharge  fi-om  the  fines ;  and  he  argued  that  they  had 
not,  for  payment  of  the  money  was  not  sufficient  for  that  purpose.  The  parties  ought 
to  have,  moreover,  applied  to  the  Court  for  an  order  to  stay  the  process,  which,  by 
the  legular  course  of  office,  ought  to  issue  upon  the  return  of  the  first  estreat.  On 
the  estreat  of  the  setting  of  the  fines  into  this  Court,  they  became  debts  of  record, 
and  no  debt  of  record  can  be  discharged  but  by  matter  of  record.  In  the  common 
case  of  a  debt  being  recovered,  it  is  the  duty  of  the  defendant,  and  not  of  the  plaintiff, 
to  enter  satisfai/tion  on  the  record,  and  in  that  of  a  recognizance  to  appear  at  quarter 
sessions  or  auy  other  place,  the  defendant  does  not  exonerate  himself  from  all  liability 
by  keeping  the  condition  of  the  obligation,  it  is  also  his  duty  to  pray  a  quietus  from 
this  Court. 

Mr.  Grimwood,  as  lord  treasurer's  remembrancer's  deputy,  described  the  course 
pursued  in  enforcing  estreats  into  this  Court  from  the  court  of  King's  Bench  to  the 
effect  following : — By  the  act  of  parliament,  the  estreats  in  question  are  returnable 
twice  in  the  year,  the  last  days  of  Hilary  and  Trinity  terms.  They  are  delivered 
into  my  hands,  I  deliver  them  over  to  the  clerk  of  the  estreats,  and  [524]  it  then 
becomes  his  duty  to  issue  the  summons  of  the  Green  wax,(*)  which  is  a  levari,  to 

(*)  This  is  a  writ  so  called  from  the  colour  of  the  wax  with  which  it  is  sealed.  It 
is  said  in  a  note  to  C.  B.  Gilbert's  Treat,  on  Exch.,  p.  74,  that  the  summons  of  the 
Green  wax  is  the  same  with  the  summons  of  the  pipe ;  and  the  form  of  the  latter  is 
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the  sheriffs  of  the  respective  counties,  on  the  seal  day  after  the  return  of  the  estreat 
into  this  Court.  This  is  returned  in  the  following  Easter  term,  and  then  the  same 
officer  issues  a  second  summons  to  the  sheriffs  on  the  seal  day  after  the  following 
Trinity  term.  In  the  Michaelmas  or  Hilar_v  term  following,  upon  the  return  of 
the  second  process,  the  sheriffs  are  apposed  before  the  foreign  apposer,  and  those 
tines  which  are  returned  nihil,  are  handed  over  through  the  clerk  of  the  nihils  to  the 
pipe  otfice,  and  entered  upon  the  great  roll,  and  become  debts  upon  record,  and  schedules 
from  the  great  roll  are  sent  out  from  thence  to  the  office  of  the  lord  treasurer's 
remembrancer,  who  by  his  officers  orders  the  process  of  extent  to  issue.  He  added 
that  the  writ  under  consideration  had  been  issued  in  strict  accordance  with  the  practice 
stated. 

The  deputy  clerk  of  the  foreign  estreats  and  deputy  comptroller  of  the  pipe,  as  a 
party  to  the  order,  made  a  statement  in  substance  as  follows  : — The  inconvenience 
has  been  occasioned  in  the  present  instance  by  the  double  [525]  return,  and  hae  never 
occurred  in  any  other  ;  whenever  tines  not  received  have  been  estreated  into  the  court 
of  Exchequer,  it  has  been  understood  by  the  officers  of  that  Court  that  they  were  not 
to  be  levied,  or  received  by  the  officers  of  any  other  Court,  and  that  no  oliicer  in  the 
Exchequer  has  authority  to  set  one  record  against  another,  or  to  discharge  a  debt 
from  the  rolls  without  an  order  of  the  Court.  The  object  of  returning  the  tines  paid 
is  to  charge  the  person  who  has  received  them,  not  to  acquit  any  other  person.  The 
clerk  of  the  estreats  acts  entirely  ministerially.  When  he  finds  a  tine  estreated  as 
unpaid,  it  is  his  duty,  as  a  matter  of  course,  without  further  examination,  or  exercising 
any  discretion  whatever,  to  issue  process  for  its  recovery. 

The  Chief  Baron  supposed  the  case  of  the  imposition  and  receipt  of  the  fine 
appearing  on  one  and  the  same  estreat ;  and  asked  whether,  in  those  circumstances, 
the  clerk  of  the  estreats  would  feel  it  to  be  his  duty  to  proceed  for  the  levy  of  it. 

The  Clerk  of  the  Estreats  answered  he  would,  but  that  if  he  were  aware  of  the 
fact  of  a  previous  payment,  he  would  give  the  paity  notice  of  the  process,  although 
that  was  not  a  part  of  his  duty. 

Jerx-is,  intimated  that  he  would  not  press  the  order  as  against  the  sheriffs,  but 
expressed  doubts  whether  the  king's  coroner  had  had  a  right  to  receive  the  fines,  but 

Hullock,  B.,  referred  to  C.  B.  Gilbert's  Treat,  on  Exch.  (see  pp.  7,  8),  and  the  case 
of  The  King  v.  JVoolfe  (2  B.  &  Aid.  609),  as  authorities  that  he  had;  and  the  whole 
Court  said  that  the  officer  had  acted  properly  in  all  respects. 

The  other  parties  to  the  order  were  in  attendance,  but  were  not  furnished  with 
affidavits.  The  Court  thereupon  [526]  said,  that  although  it  was  competent  to  them 
to  receive  information  respecting  the  general  practice  on  the  mere  statement  of  their 
officers,  they  were  not  at  liberty  to  observe  that  course  with  respect  to  the  facts  and 
dates  in  the  particular  case.  They  therefore  enlarged  the  order  till  this  term,  that 
all  the  circumstances  of  the  case  might  be  verified  by  the  affidavits  of  the  parties 
concerned. 

June  11th. — In  obedience  to  this  direction,  affidavits  were  made  by  most  of  the 
officers  already  mentioned,  on  which  the  case  now  stood  for  final  discussion. 

The  affidavit  of  the  deputy  clerk  of  the  foreign  estreats,  and  deputy  comptroller 
of  the  pipe,  stated  that  in  the  latter  character,  he  never  had  had  any  duty  to  perform 
in  respect  to  issuing  or  not  issuing  the  process  complained  of.  That  as  deputy  clerk 
of  the  foreign  estreats,  he  received  out  of  the  office  of  the  lord  treasurer's  remem- 

given  at  p.  114,  of  the  same  work,  from  which  it  appears  to  be  a  writ  directed  to  each 
sheriff,  commanding  him  to  be  before  the  treasurer  and  barons  of  the  Exchequer  at 
Westminster,  on  the  morrow  of  the  Utas  (or  Octave)  of  Easter  next  following,  and  to 
have  then  there  whatever  he  owes  the  king,  &c.  To  this  writ  is  annexed  a  transcript 
of  all  the  items  of  the  casual  revenue  with  which  the  particular  sheriff  is  chargeable. 
It  is  laid  down  in  the  same  treatise,  (p.  11-5;,  that  the  summons  of  the  pipe  is  in  the 
nature  of  a  fieri  facias,  and  (p.  131)  that  the  sheriff  is  to  levy  the  charges  attached 
to  the  summons  of  the  Green  wax.  (See  pp.  .528-9,  post.)  If  he  does  so  and  makes 
his  return  accordingly,  it  is  to  be  presumed  that  the  second  summons  mentioned  in 
the  text  does  not  go  out ;  we  understand,  however,  that  in  practice  the  sheriff  never 
does  make  the  levy  on  the  first  summons.  It  did  not  distinctly  appear  whether  the 
parties  in  the  present  case  had  or  had  not  received  notice  from  the  sheriffs  of  the  issue 
of  the  two  summonses,  or  either  of  them. 

Ex.  Div.  IV.— 17* 
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brancer,  (which  is  separate  and  distinct  from  that  of  the  clerk  of  the  estreats),  the 
thi'ee  King's  Bench  rolls  before  specified.  That  he  received  the  first  of  the  said  rolls 
on  the  12th  February,  1822,  and  agreeably  to  his  duty,  caused  to  be  issued  on  the 
8th  March,  1822,  the  then  Exchequer  seal  day,  in  the  summons  of  the  Green  wax, 
the  fines  therein  contained  directed  to  the  sheriff"  of  Surrey,  to  be  levied  or  received 
for  the  king's  use.  That  he  received  out  of  the  same  office  on  the  26th  June  in  the 
same  year,  the  second  roll,  and  caused  to  be  issued  on  the  26th  July,  1822,  the  then 
Exchequer  seal  day,  in  the  summons  of  the  Green  wax,  the  fines  therein  contained 
directed  to  the  sherifls  of  London  and  Middlesex,  to  be  levied  or  received  for  the 
king's  use.  That  the  under-sheriffs  of  Surrey  and  London,  on  their  respective  apposals 
before  the  foreign  apposer,  did  not  acknowledge  their  having  levied  or  received  the 
said  fines  or  any  of  them,  and  the  said  fines  therefore  remained  on  said  two  rolls  and 
on  said  two  summonses  of  the  Green  wax  as  due  to  the  crown.  That  on  the  12th  of 
February,  1823,  he  received  [527]  the  third  roll  out  of  the  same  office,  containing,  in 
addition  to  the  fines  returned  in  the  two  former  rolls,  the  fine  of  3001.  imposed  on 
Arrowsmith,  which  was  not  found  to  have  been  previously  returned  into  the  Exchequer 
at  all.  That  each  of  three  said  rolls  contained  distinct  estreats  of  recognizances 
forfeited,  and  fines  received  and  fines  not  received,  each  returned  by  itself  with  an 
appropriate  heading.  That  it  has  not  been  the  practice,  nor,  accoiding  to  his  belief, 
any  part  of  the  duty  of  himself  or  any  of  his  predecessors,  to  compare  any  of  the 
fines  under  the  heading  of  fines  received  with  the  fines  not  received,  or  to  refer  thereto, 
until  application  made  by  the  king's  coroner  and  attorney,  or  by  bailiffs  of  lords  of 
liberties,  on  their  respective  accounts  touching  such  fines,  or  on  some  other  special 
occasion,  but  that  up  to  September  last  no  such  application  had  ever  been  made  to 
him.  That  he  never  perused,  or  examined,  or  knew  the  contents  of  that  part  of  the 
last  mentioned  roll  under  the  heading  of  fines  received,  and  did  not  know  that  said 
fines  had  been  returned  as  received  until  some  time  in  the  month  mentioned,  when  in 
consequence  of  a  complaint  then  made,  his  attention  was  for  the  first  time  called  to 
the  same.  That  the  process  so  issued  by  him  had  been  returnable  more  than  two 
years  before,  and  no  levy  had  been  made  under  it ;  and  no  process  for  the  levying  of 
said  fines  or  any  of  them,  had  been  since  issued  by  him  out  of  his  office.  That  he  never 
had  known  one  instance  in  which  the  return  of  fines  received  in  the  crown  office  (and 
they  had  been  numerous)  had  been  considered  an  authority  to  sanction  him  or  any 
other  officer  of  the  Court,  to  respite  or  discharge  any  fine  or  debt  previously  returned 
as  not  received  ;  and  he  never  believed  that  he  had  any  discretionary  power  to  act 
therein,  otherwise  than  according  to  the  practice  as  deposed  to. 

The  clerk  of  the  nihils  by  his  affidavit  averred,  that  it  was  his  duty  to  transcribe 
from  the  estreats  which  he  received  from  the  deputy  clerk  thereof,  in  or  soon  after 
[528]  Hilary  term  yearly,  all  fines,  &c.,  imposed  or  forfeited  in  the  Courts  of  West- 
minster, assizes,  sessions  of  sewers,  and  sessions  of  the  peace,  which  have  been  nihiled 
upon  the  apposals  of  all  the  accounting  sheiifts  in  Kngland,  on  a  parchment  roll  called 
the  nihil  roll,  and  to  transmit  the  same  to  the  office  of  the  clerk  of  the  pipe  on  or  before 
the  hrst  day  of  kaster  term  following.  That  the  estreats  received  by  him  from  the 
deputy  clerk  of  the  same  for  the  year  ended  at  Michaelmas,  1822,  compi-ised  the 
several  fines  for  which  the  process  had  issued,  and  that  said  fines  having  been  marked 
nihil  by  the  foreign  apposer,  he  transcribed  the  same  into  the  nihil  roll  of  that  year, 
and  transmitted  the  same  into  the  pipe  ofiice  in  or  about  Easter  term,  1824. 

One  of  the  clerks  in  the  pipe  ofiice  swore  that  schedules  of  the  pipe  are  made  out 
from  the  nihil  roll,  when  transmitted  into  the  pipe  office,  by  the  several  attornevs 
therein,  according  to  their  assignments  or  divisions  of  counties,  for  the  purpose  of 
being  transmitted  to  the  lord  treasurer's  remembrancer's  ofiice,  to  be  sent  out  in  process 
of  fieri  facias,  capias,  and  extent.  That  the  nihil  roll  transmitted  into  the  pipe  in  or 
about  Easter  term,  1824,  comprised  the  fines  for  which  the  process  had  issued,  and 
that  London  and  Middlesex  being  within  the  assignment  for  which  deponent  acted, 
he,  in  or  about  J'rinity  term  following,  made  and  transmitted  to  the  lord  treasurer's 
remembrancer's  office  a  schedule  of  the  pipe  containing  the  aforesaid  fines. 

The  affidavit  of  the  senior  sworn  clerk  in  the  lord  treasurer's  remembrancer's  office 
stated,  that  for  upwards  of  50  years  during  which  he  had  been  a  clerk  in  that  ofiice,  it 
had  been  the  uniform  practice  for  the  sworn  clerks  in  the  pipe  office,  to  transmit  into 
the  first-mentioned  ofiice,  in  or  soon  after  Trinity  term,  annually,  schedules  of  fines, 
&c.,  due  to  his  majesty,  which  have  been  nihiled  on  the  apposals  of  under-sherifls  on 
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the  summons  of  the  Green  wax  issued  by  the  clerk  of  the  foreign  estreats  or  his 
deputy,  [529]  (such  process  being  a  levari  only,  to  be  executed  on  the  goods  and 
chattels  of  the  debtors),  for  the  purpose  of  being  sent  out  in  the  stronger'process  of 
the  other  office,  being  a  fieri  facias,  capias,  and  extent.  That  in  Trinity  term,  1824, 
or  soon  afterwards,  he  received  from  the  pipe  office,  for  the  purpose  mentioned,  amongst 
other  schedules  of  fines,  &c.,  one  containing  the  fines  imposed  in  Michaelmas  term, 
2  Geo.  IV.,  and  in  Easter  term,  3  Geo.  IV.,  with  the  omission  already  noticed.  That 
the  secondaries  and  sworn  clerks  in  the  lord  treasurer's  remembrancer's  office,  act  by 
assignments  or  divisions  of  counties  and  cities  and  towns,  and  London  and  Middlesex 
being  within  deponent's  assignment,  he  issued  on  the  seal  day  after  Trinity  term  last, 
the  writ  in  question  directed  to  the  sheriflfs  of  London  for  the  purpose  of  levying  the 
fines  and  forfeitures  therein  mentioned.  The  affidavit  further  alleged  that  it  had  been 
the  invariable  practice  to  issue  the  process  afoiesaid  at  the  seal  day  next  after  the 
schedules  of  the  respective  debts  have  been  received  from  the  pipe  office,  except  as  to 
such  as  might  have  been  discharged  or  respited  by  order  of  the  Court.  There  was 
another  affidavit,  but  it  was  immaterial,  and  was  not  read. 

Brougham,  for  the  deputy  clerk  of  the  foreign  estreats,  and  deputy  comptroller  of 
the  pipe,  shewed  cause,  insisting  that  no  blame  could  be  imputed  to  that  officer.  Two 
estreats  of  fines  unpaid  were  returned  into  this  Court  by  the  king's  coroner,  one  of 
IIOOI.  on  the  12th  March,  1822,  the  other  of  2001.  on  the  26th  June  following.  The 
clerk  of  the  estreats  swears,  and  cannot  be  contradicted,  that  his  duty  with  regard 
to  issuing  process  for  the  recovery  of  such  fines  is  merely  ministeiial  and  executive. 
Therefore,  he  sent  out  process  to  the  sheriffs  of  Surrey  and  of  Middlesex  tested 
severally,  the  8th  March,  and  the  26th  July,  1822;  and  so  far  all  was  complete  and 
conclusive.  But  then  came  a  proceeding  quite  new  in  practice  till  within  [530]  the 
last  six  years.  Formerly  the  King's  Bench  returned  those  fines  only  that  were 
received.  Now  the  fines  are  returned  when  imposed,  in  the  first  instance,  and  a 
second  retuin  takes  place  after  they  have  been  paid.  There  is  something  inconsistent 
in  this.  The  officers  of  the  crown  office  were  functi  officio,  after  having  made  the 
first  estreat;  but  as  if  they  still  had  had  the  management  of  the  matter,  they  received 
the  fines,  and  on  the  12th  February,  1823,  the  process  of  this  Court  having  in  the 
meantime  issued  for  its  recovery,  made  a  second  return  of  the  receipt  of  the  money. 
Now  in  order  to  put  themselves  into  a  situation  to  receive  it,  they  ought  to  have 
previously  moved  this  Court  to  discharge  the  first  leturn.  It  would  have  been  a 
novelty,  but  one  incidental  to,  and  consequent  upon,  the  other  novelty.  That  step, 
however,  not  having  been  taken,  the  clerk  of  the  estreats  was  left  in  utter  ignorance 
of  the  payment  of  the  fines ;  and  the  fines  having  been  nihiled  on  the  apposals  of  the 
sheriffs,  and  remaining  on  the  rolls  as  debts  to  the  crown,  the  first  estreats  were 
transmitted  by  that  officer  as  a  matter  of  couise  to  the  clerk  of  the  nihils,  and  there 
his  duty  ended.  The  writ  under  which  the  levy  was  made  went  out  of  the  lord 
tre;isurer's  rememlirancer's  office,  with  which  the  clerk  of  the  estreats  has  no  connec- 
tion. But  it  is  said,  that  having  a  document  in  his  hands  shewing  the  .satisfaction  of 
the  fines,  he  ought  to  have  forborne  the  usual  proceeiling.s  preparatory  to  the  final 
process.  Now  to  this  objection  his  affidavit  furnishes  a  satisfactory  answer ;  for  it 
appears  thereby,  first,  that  he  was  not,  nor  was  obliged  by  his  duty  to  make  himself, 
acquainted  with  the  contents  of  that  document :  secondly,  that  if  he  had  known  what 
it  contained,  he  could  not  have  acted  on  that  knowledge,  for  the  former  rolls  and 
summonses,  recording  the  fines  as  debts  to  the  king,  were  impei-ative  on  him,  and  he 
had  no  right  to  look  beyond  them,  or  to  set  one  record  against  another.  Nothing 
short  of  an  application  to  the  Court  could  have  [531]  prevented  the  inconvenience 
which  ensued.  Howevei-,  the  whole  of  the  grievance  suffered  by  the  defendants 
might  have  been  avoided  by  producing  the  memorandum  of  the  satisfaction  of  the 
fines.  The  writ  was  in  the  alternative,  commanding  the  sheriffs  to  levy,  unless  the 
parties  should  shew  him  any  acquittance  or  other  sufficient  discharge,  in 'which  event 
he  was  to  stay  the  execution.  If  the  receipts  had  been  exhibited,  the  sheriffs'  hands 
would  have  been  stopped  in  limine,  and  therefore  the  damage  sustained  was  entirely 
owing  to  the  defendants  themselves  or  their  attorney. 

Jervis  and  Goulburn,  in  support  of  the  order,  now  admitted  that  Mr.  Lushington 
had  done  nothing  more  than  his  duty.  They  insisted  that  the  two  summonses 
which  had  been  issued  to  the  sheriffs  of  Surrey,  and  of  London  and  Middlesex 
respectively,  were  perfectly  nugatory,  and  that  the  former  sheriff  had  no  jurisdiction, 
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the  parties  having  been  in  the  King's  Bench  prison,  which  is  within  the  borough  of 

Southwark.  The  question  was,  not  whether  the  hist  process  had  gone  out  of  the 
ofhce  of  the  Clerk  of  the  Estreats,  but  whether  its  going  out  of  the  lord  treasurer's 
remembrancer's  office,  as  it  did,  had  not  been  occasioned  by  the  default  of  the  Clerk 
of  the  Estreats.  Now  that  was  occasioned  by  the  negligence  of  the  latter  officer,  for 
it  was  obviously  his  duty  to  make  himself  acquainted  with  the  contents  of  the  estreats 
of  fines  received,  and  to  transmit  the  same  into  the  Loid  Treasurer's  Remembrancer's 
office.  The  object  of  the  statute  in  directing  the  return  of  fines  paid,  must  have 
been  to  inform  the  officers  of  this  Court  of  the  fact  of  payment  for  the  purpose  of 
(guarding  against  the  very  grievance  which  has  taken  place  here ;  and  the  10th 
section  (stated  pp.  536-7,  post)  shews  that  the  process  complained  of  ought  in  this 
instance  to  have  been  awarded  to  the  sherifts  against  the  king's  coroner,  the  officer 
bv  [532]  whom  the  money  had  been  received,  to  call  him  to  account  for  it,  and  not 
against  the  defendants,  by  whom  it  had  been  already  paid.  The  clerk  in  the  Lord 
Treasurer's  Remembrancer's  office  was  not  at  all  answerable  for  the  injury  done, 
because  he  possessed  no  means  of  knowing  that  the  fines  had  been  satisfied,  the 
documents  from  which  that  would  appear  not  having  been  sent  to  him.  The  affidavit 
of  the  Clerk  of  the  Estreats  did  not,  as  it  ought  to  do,  allege  ignorance  of  the  receipt 
of  the  fines  at  the  time  the  extent  issued ;  nor  did  it  negative  the  perception  of  an 
emolument  by  that  officer  upon  the  payment  of  a  fine  into  the  Exchequer.  (The 
clerk  of  the  estreats  denied  that  he  derived  any  emolument  whatever  in  that  way.) 
The  present  case  was  not  at  all  analogous  to  the  action  of  deljt,  where  it  was  the 
defendants'  duty  to  have  satisfaction  entered  on  the  record.  The  writ  ought  to  be 
set  aside  generally,  for  the  sheriff's  had  not  offered  any  sufficient  excuse,  and  were 
not  entitled  to  be  protected  against  an  action.  The  writ  provided,  that  if  the  debtor 
should  allege  any  sufficient  discharge,  the  levying  of  the  money  so  appearing  to  be 
discharged,  should  be  stayed ;  and  the  defendants  being  at  large,  was  a  sufficient 
proof  of  the  discharge  of  the  whole  of  the  fines,  (per  Curiam,  the  officer  could  not 
act  upon  presumption).  In  support  of  their  argument,  they  cited  and  relied  on  C.  B. 
Gilbert's  Treat,  on  Exch.,  pp.  7,  8,  85,  86,  114,  115,  131,  and  132. 

The  deputy  Clerk  of  the  Estreats  .stated,  that  the  duties  of  the  officers  and  the 
practice  had  varied  so  essentially  since  the  publication  of  that  Treatise,  that  it  was 
not  now  authority ;  but  the  Lord  Treasurer's  Remembrancer  dissented  from  that 
statement.(a) 

[533]  Lord  Chief  Baron.  It  is  quite  impossible  to  sanction  as  a  part  of  a 
general  practice  that  which  has  happened  in  this  case.  It  is  not  possible  to  impose 
as  a  general  rule,  that  which  has  been  contended  for,  namely,  that  a  party  bound  by 
an  order  of  any  Court  of  justice  to  pay  a  sum  of  money,  and  to  be  imprisoned  till  it 
be  paid,  should,  after  having  made  the  payment,  be  subjected  to  the  additional 
burden  of  seeing  that  the  debt  has  been  properly  discharged.  Such  a  rule  would  be 
contrary  to  all  the  principles  of  justice,  and  cannot  be  endured  here.  What  was  done 
in  this  instance  was  done  b}'  mistake,  for  I  give  credit  to  the  officer  that  he  was  not 
apprized  of  the  situation  in  which  the  parties  stood  at  the  time  the  writ  issued. 
Beyond  all  question  the  slightest  imputation  does  not  attach  on  Mr.  Lushington.  He 
did  nothing  but  what  was  required  by  the  act  of  parliament,  namely,  to  make  the 
several  estreats  according  to  the  different  states  of  the  facts  at  different  times.  The 
grievance  now  complained  of  certainly  originated  in  the  change  in  the  practice,  with 
respect  to  estreating  fines  from  the  King's  Bench,  which  has  taken  place  within  the 
last  five  or  six  years,  and  which  has  been  owing  to  the  great  attention  of  the  very  able 
and  intelligent  officer,  whose  name  has  been  ali'eady  mentioned  in  the  course  of  this 
discussion.  Till  within  the  period  I  have  mentioned,  the  present  mode  of  estreating 
fines  had  not  been  pursued.  Ordinarily  the  king's  coroner  had  not  returned  the  fines 
imposed  merely,  but  only  those  which  were  actually  received.  And  if  that  course  had 
still  continued,  the  present  mistake  would  not  have  occurred  ;  for  formerly  the  officers 
of  this  Court,  generally  speaking,  knew  nothing  of  the  fines  imposed  till  they  were 
returned  as  paid ;  of  those  which  remained  unpaid,  they  were,  with  very  few  excep- 
tions, in  general,  entirely  ignorant.     Of  course  I  do  not  take  into  account  what  they 

(a)  The  statement  was  too  general ;  but  a  comparison  of  the  practice  as  described 
in  this  case  by  the  officers,  with  the  exposition  of  it  given  in  the  work  in  question, 
will  shew  that  material  alterations  have  taken  place  in  it. 
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might  have  learned  by  rumour,  or  by  statements  in  newspapers.  But  the  same 
authentic  channel  which  conveyed  to  the  officer's  [534]  mind  the  information  of  the 
imposition  of  the  fine,  also  conveyed  the  information  of  its  receipt,  and  of  coarse  no 
process  could  then  have  been  sent  out  for  its  recovery.  At  the  same  time  one  would 
think,  that  in  common  prudence,  it  was  incumbent  upon  those  who  had  sufficient  and 
distinct  notification  of  the  satisfaction  in  their  hands,  to  take  care  that  no  proceeding 
should  be  resorted  to  for  levying  a  fine  which  previously  had  been  actually  paid  to  the 
rji^htful  receiver.  I  have  no  doubt  that  the  officers  of  the  court  of  King's  Bench  were 
authorized  in  receiving  the  fine.  It  is  an  ancient  practice  ;  and  that  Court  is  in 
possession  of  a  writ  of  privy  seal  issued  at  the  commencement  of  every  reign, 
warianting  them  in  applying  the  money,  or  pait  of  it,  in  defraying  the  prosecutor's 
expenses,  which  application  was  actually  made  in  this  case.  The  residue  of  the  fine 
is  never  brought  into  this  Court,  but  passes  at  once  into  the  privy  purse.(*)  The 
defendants  having  done  all  that  they  weie  called  upon  to  do,  it  must  have  been  the 
duty  of  some  officer  to  adopt  the  necessaiy  precaution  that  the  estreat  of  the  fine 
imposed  and  not  received,  should  not  be  acted  upon.  That  having  been  omitted,  the 
question  arises  to  which  of  the  officers  is  the  default,  which  is  probably  the  conse- 
quence of  ancient  and  inveterate  habit,  imputable.  However,  we  are  not  called  upon 
to  decide  that  question  at  present,  and  therefore,  (though  I  cannot  but  feel  an  impres- 
sion), I  forbear  pronouncing  any  opinion  upon  it.  No  relief  which  the  parties  now 
ask  depends  upon  that.  AH  that  the  parties  desire  is,  that  the  writ  should  be  set 
aside  quia  improvide  emanavit.  It  appears  to  me,  under  the  circumstances  which  I 
have  stated,  that  it  did  improvidently  issue,  and  therefore  I  think  th.it  it  ought  to  be 
set  aside. 

[535]  Gkah.AM,  B.  I  am  very  willing  to  believe,  that  if  there  be  a  default  in  any 
quarter,  it  must  have  been  occasioned  by  the  double  return,  and  a  strict  and  sort  of 
mechanical  attention  to  the  ordinary  and  long  estaWJished  course  of  business  in  the 
office.  But  without  going  into  the  circumstances  of  the  case,  it  is  enough  for  me  to 
say,  that  I  concur  in  the  opinion  of  my  Lord  Chief  Baron. 

Gakkow,  B.  If  the  Court  were  now  called  upon  to  measure  out  the  compensation 
to  which  the  parties,  who  with  justice  complain  of  this  process,  consider  themselves 
entitled,  it  would  have  been  indispen.sably  necessary  to  enter  into  all  the  circumstances, 
both  in  order  to  determine  the  quantum,  and  to  ascertain  the  individual  by  whom  it 
should  be  rendered.  I  am  very  glad  that  we  are  not  called  upon  to  exercise  that 
duty,  for  the  parties  state  that  they  have  reserved  to  themselves  the  right  of  ulterior 
proceedings  upon  the  subject.  Upon  the  question,  whether  this  writ  ought  ever  to 
have  issued,  or  whether,  having  issued  it  ought  to  remain  upon  the  files  in  the  way  of 
such  other  proceedings  as  the  defendants  may  think  it  right  to  adopt,  no  man  living 
can  entertain  a  doubt. 

HuLi-oCK,  B.  I  also  am  of  opinion  that  this  writ  ought  to  be  set  aside,  because 
it  issued  improvidently.  I  apprehend  that  the  only  grounds  on  which  it  can  be  argued 
that  the  writ  should  "^ remain  in  force  are,  either  that  the  King's  Coroner  was  not 
authorized  to  receive  the  fine,  or  that  the  party  by  whom  it  was  paid  ought  to  have 
taken  some  steps  to  obtain  a  quietus.  In  either  of  these  eases,  this  extent  would  have 
been  regularly  issued.  Hut  for  the  purpose  of  determining  the  fir.st  point,  it  is  not 
necessary  to  look  into  old  authorities  upon  the  subject,  from  which  however  it  is 
perfectly  clear  that  the  Court  of  King's  Bench  has  the  right  to  receive  such  fines 
by  its  accredited  officer.  [536]  Nothing  more  is  necessary  than  to  examine  the  act 
of  parliament  itself  ;  for  by  that  act  the  officer  of  the  King's  Bench  is  required  to 
return  into  this  Court,  not  only  fines  imposed,  but  also  fines  paid,  which  is  a  clear 
recognition  of  his  authority  to  receive  the  money.  Process  may  issue,  and  sometimes 
does  i.ssue  directly  from  the  Court  of  King's  Bench  to  levy  these  fines.  In  a  very 
recent  case  (2  H.  &  Aid.  609),  where  the  question  of  the  authority  of  the  King's  Bench 
to  issue  a  levari  for  the  recovery  of  a  fine  imposed  there  was  brought  under  the  con- 
sideration of  the  Court,  it  was  held  that  the  process  had  been  legally  issued  ;  and  no 
person  who  consults  the  authorities  stated  on  that  occasion  will  doubt  the  accuracy  of 
the  decision.     What  are  the  circumsUnces  of  the  present  case'?     The  money  was  paid 

(*)  Tindal  stated  in  the  course  of  the  discussion,  that  the  king's  coroner's  authority 
for  accounting  to  the  privy  purse  for  the  fine,  was  a  warrant  signed  by  his  majesty, 
and  countersigned  by  three  of  the  lords  of  the  treasury. 
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to  the  King's  Coroner,  which  was  beyond  all  doubt  a  payment  to  the  king.  How  is 
the  fact  of  payment  ascertained?  By  an  estreat  returned  into  this  Court  that  the 
money  has  been  so  paid,  which  estreat  is  in  conformity  with  the  act  of  parliament. 
M'hat  was  the  object  of  the  act  in  directing  that  return  1  To  obviate  the  inconveni- 
ences and  vexations  I'ecited  in  the  preamble,  and  which  wei'e  not  then  recited  for  the 
first  time  Because  it  will  be  found  that  fi'om  the  time  of  Edw.  I.  downwards, 
repeated  complaints  of  grievances  such  as  the  present  had  been  made  by  the  subject, 
and  that  a  series  of  statutes  (see  3  Ed.  1,  e.  19.  42  Ed.  3,  c.  9.  7  Hen.  4,  c.  3, 
calculated  to  meet  the  evil  were  from  time  to  time  framed  by  the  legislature.  The 
statute  of  Car.  H.  provides,  that  the  estreats  of  fines  paid  shall  be  returned  into  this 
Court.  For  what  purpo.se  ?  The  10th  section  clearly  states  it,  namely,  that  the 
officer  by  whom  they  have  been  received,  may  be  charged  with  them  ;  and  it  would 
be  difficult  to  undeistand  for  what  reason  that  section  was  made  if  this  process 
properlj'  issued.  The  10th  section  says,  "  That  where  any  fine  or  fines,  sum  or 
sums  of  money,  or  other  forfeitures  due  to  his  majesty,  [537]  his  heirs  or  successors, 
shall  from  henceforth  at  any  time  or  times  be  paid  to  any  sheriff,  clerk  of  assize, 
clerk  of  the  peace,  or  other  officer  or  minister  whatsoever  belonging  to  any 
Court  or  Courts,  and  be,  according  to  the  intent  and  directions  of  this  act,  certified 
and  estreated  in  or  into  the  said  Court  of  Exchequer  ;  there,  and  in  such  case,  the 
summons  or  process  of  the  Green  wax  shall  go  forth  and  be  awarded  to  the  respective 
sheriffs  against  such  officer  and  officers,  and  other  persons  to  whom  such  fine  or  fines, 
sum  or  sums  of  money,  or  other  forfeiture,  is  or  shall  be  so  paid,  for  the  levying  and 
receiving  of  the  same,  so  that  it  may  appear  when,  to  whom,  and  how  such  monies 
are  received,  answered  and  paid  to  his  majesty,  his  heirs  and  successors  ;  any  custom 
or  usage  to  the  contrar)'  notwithstanding." 

The  Deputy  Clerk  of  the  Foreign  Estreats  .said,  that  there  was  no  instance  of  that 
officer  having  ever  acted  differently  from  what  we  had  done  in  the  present  case. 

HuLLOCK,  B.  If  the  question  is,  whether  we  are  to  be  guided  by  the  statute,  and 
the  law  of  the  land,  or  by  some  supposed,  bat  erroneous  coui'se  of  practice  that  has 
been  long  pursued  in  the  office,  I  apprehend  that  the  Court  will  be  disposed  to  follow 
the  former,  in  preference  to  any  course  of  practice,  however  long  it  may  have  continued. 
By  the  10th  section  of  the  statute,  when  the  King's  Coroner  acknowledged  the  receipt 
of  the  fine,  if  he  did  not  account  for  it,  no  process  ought  to  issue  against  the  original 
party,  but  against  the  Coroner  only.  That  officer  accounts  for  the  money,  not  by 
sending  it  into  this  Court,  but  by  paying  it  to  those  parties  who  by  law  are  authorized 
to  receive  it.  By  stat.  4  and  5  W.  &  M.  c.  24,  s.  5,  the  ofticer  who  brings  the  estreats 
into  this  Court,  swears  that  they  contain  a  true  account  of  all  fines  imposed,  and  also 
of  all  such  fines  as  have  been  paid  into  the  Court  from  which  the  return  is  made. 
Those  documents  are  delivered  to  the  Lord  Treasurer's  [538]  Remembrancer's  Deputy, 
and  by  him  handed  to  the  Clerk  of  the  Foreign  Estreats,  from  whom  they  are  passed, 
to  the  Clerk  of  the  Pipe.  But  the  Clerk  of  the  Foreign  Estreats  is  an  ofticer  appointed 
expressly  and  solely  for  the  purpose  of  assisting  the  Clerk  of  the  Pipe  in  the  manage- 
ment of  the  casual  revenue  of  the  crown,  of  which  fines  of  this  description  constitute 
a  part.  Therefore  it  was  the  duty  of  that  officer  to  ascertain  by  means  of  the  estreat 
of  fines  paid,  which  was  returned  into  this  Court  by  force  of  the  statute,  whether  the 
fine  had  been  paid  or  not,  for  he  ought  to  have  known  that,  by  the  terms  of  the  act, 
it  might  have  been  paid  previously.  But  it  appears  that  he  leads  the  estreat  of  fines 
imposed,  and  does  not  read  that  of  fines  paid.  In  the  present  case,  the  process  by 
which  the  sheriff  entered  was  tested  about  fifteen  months  after  the  return  of  the  fine 
received.  Indisputably  it  did  not  issue  from  the  office  of  the  Clerk  of  the  Estreats, 
but  the  question  is,  for  what  object  is  the  estreat  of  the  fine  paid  sent  to  him.  Is  he 
not  to  open  it,  or  if  he  does  open  and  read  it,  is  he  not  to  act  upon  it^  If  he  adverted 
to  the  statute,  he  would  have  seen  that  the  process  should  have  been  intercepted  in 
its  course  again.st  the  party,  and  that  it  should  have  been  sent  out  against  the  King's 
Coroner.  That  is  the  language  of  the  law,  and  there  is  no  necessity  for  the  Clerk  of 
the  Estreats  to  collate  the  rolls,  or  to  set  one  record  against  another.  If  he  had 
transmitted  the  estreat  of  the  receipt  of  the  fines  into  the  office  of  the  Lord  Treasurer's 
Eemembrancer,  the  process  complained  of  ought  not  to  have  gone  from  thence.  But 
though  he  did  not  transmit  it,  and  the  process  did  go,  I  do  not  know  that  there  is 
any  imputation  on  his  conduct  in  one  sense  of  the  word,  it  having  been  conformable 
to  a  long  course  of  practice.     But  it  is  a  practice  that  ought  not  to  continue  any 
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loncrer,  but  should  be  corrected.  If  the  estreat  of  fines  received  was  to  be  of  any  use 
as  the  legislature  un-[539]-doubtedl y  meant  it  should,  it  ought  to  have  been  transmitted 
further,  or  some  step  should  have  been  taken  in  relation  to  it,  to  put  a  st^op  to  furthei 
process  against  the  party.  With  respect  to  the  second  point,  I  think  the  party  was 
sufficiently  discharged  by  the  payment  of  the  fine  and  I  therefore  concur  that  the 
order  should  be  made  absolute.  .    .  .  , 

The  order  directed  that  the  writ  should  be  set  aside  quia  improvde  emanavit,  and 
that  the  debt  should  be  discharged  from  the  Great  Roll.(*) 

End  of  Trinity  Term. 

r540]    Sittings  after  Trinity  Term,  6th  Geo.  IV.    (Before  the 

Whole  Court.) 

OxENHAM  V.  EsDAiLE,  FoRTEScra,  Bluett,  Penny,  AND  KiNGLAKE.  Gray's  Inn 
'  Hall  July  6th,  1825.— A  bill  for  establishing  a  hen  upon  deeds  drawn  for  the 
sale  of  certain  premises,  the  contract  for  which  had  been  rescinded  and  alleged 
to  have  been  prepared  by  the  plaintiflF,  charged  a  defendant  with  denying  the 
plaintifl"s  alleged  lien,  claiming  a  lien  for  himself  in  respect  of  the  same  demand, 
and  the  possession  of  the  deeds,  and  other  facts  tending  to  shew  a  connection 
with  the  subject  of  the  suit ;  and  further  that  the  defendant  had  contracted  with 
his  co-defendants  for  the  purchase  of  the  same  premises  :  the  defendant  answered 
to  the  last  charge  onlv,  that  he  had  agreed  to  purchase  as  agent  for  other  persons, 
and  disclaimed  all  other  interest.  Exceptions  to  the  answer  for  lusufhciency 
were  allowed. 

[See  5  Dow.  &  Ry.  49 ;  3  B.  &  C.  225 ;  2  Y.  &  J.  493.] 
This  bill  detailed  the  circumstances  stated  in  the  reports  referred  to  in  the  note; 
suggested  pretences  that  no  debt  was  due  from  the  Brickdales  to  plaintiff  (defendant 
at  law)  that  he  had  not  been  employed  as  their  attorney,  but  Kinglake   to  whom  he 
acted  as  clerk;  and  that  Kinglake  was  entitled  to  the  demand  upon  the  Brickdales 
for  the  business  transacted  for  them,  and  to  some  lien  upon  the  deeds,  under  the 
contract  of  purchase  bv  Esdaile,  for  securing  the  same:    charged  the  contrary,  and 
that  plaintift-had  ceased  to  be  clerk  to  Kinglake  previous  to  the  transaction  of  that 
business,  having  purchased  Kinglake's  business,  which  he  thenceforward  earned  on  on 
his  own   account  in  a  house  of  Kinglake,  in  consideration  °f  J ^OL  quarterly       hat 
Kinglake,  had  stated  in  a  letter  to  him  (plaintiff,  that  he  (K.)  thought  he  had  secured 
300L  to  him  (plaintiff)  as  a  compensation  for  giving  up  his  lien  ;    that  the  action  ot 
trover  for  the  recovery  of  the  deeds  in  which  a  verdict  had  been  obtained  against  the 
plaintiff,  h.Ki  been  commenced  and  carried  on  in  the    name  of  Esdaile  ^y  Fortescue 
Bluett  Ind  Pennv  (the  two  last  the  assignees  of  the   Brickdales),  for  the  'benefit  of 
themselves,  or  of'  some  or  one  [541]  of  them     that  the  same  three  defendants  had 
entered  into  an  agreement  with  Kinglake,  for  the  sale  to  him  of  the  premises  formerly 
contracted  to  be  conveyed  to  Esdaile,  who  intended  to  join  ,n  the  conveyance  .    and 
that  Kinglake  intended  to  pay  the  purchase-money  to  them  without  regard  to  the 
plaintiff's  lien  and  claimed  to  be  entitled  to  the  possession  of  the  >nstruments      The 
bill  prayed  a  decree,  that  the  plaintiff  was  entitled  to  a  hen  for  the  amount  of  hs  debt 
upon  the  deeds,  and  upon  the  remainder  of  the  purchase-money  contracted  to  be  paid 
by  Esdaile,  or  upon  the  premises,  in  case  that  contract  should   not  be  carried  into 
effect;  that  the  defendants  might  be  restrained  by  injunction  from  proceeding  in  the 
action   conveying  the  premises  to  Kinglake,  and  receiving  the  purchase-money,  and 
that  they  might  be  decreed  to  pay  the  costs  of  the  suit  and  of  the  action,  &c.     The 

(*)  In  order  to  prevent  a  recurrence  of  the  inconvenience  complained  of  in  this 
case  a  letter  was  addressed  on  the  26th  October,  1824,  by  order  of  the  1;°;^^  Co°i- 
r^^'ioners  of  the  treasury,  to  the  Deputy  Clerk  of  the  Estreats,  directing  that  hence- 
"id  no  process  should  be  issued'by  any  of  the  officers  of  the  Exchequer  for  he 
recovery  of  any  fines  imposed  in  the  Court  of  K.  B.,  and  that  ,u  case  any  such  should 
hive  been  then  issued,  the  same  might  be  stayed  until  their  Lordships  further 
directions. 
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interrogating  part  of  the  bill  questioned  the  defendants  in  the  usual  manner,  concerning 
all  the  matters  stated  and  charged  ;  and  the  defendant  Kinglake  put  in  an  answer 
and  disclaimer,  by  the  former  of  which  he  merely  denied  that  the  other  defendants 
had  made  any' agreement  with  him  for  the  sale  of  the  premises,  and  stated  that  he, 
as  the  attorney  and  agent  of  the  trustees  of  the  market  of  Taunton,  had  verbally 
agreed  with  one  B.,  the  attorney  of  defendant  Fortescue,  for  the  purchase  by  such 
trustees  of  the  premises,  and  had  taken  possession  of  the  copyhold  part  of  the  same  : 
and  by  the  latter  he  disclaimed  "  that  he  hath  now,  or  ever  had,  or  ever  claimed  or 
claims  now  any  right  and  interest  in,  or  title  to  said  messuages,  tenements,  and 
premises  in  said  bill  and  hereinbefore-mentioned,  save  and  except  as  hereinbefore 
stated." 

The  plaintiff  took  twenty-four  exceptions  for  insufficiency  to  this  answer,  grounded 
on  its  not  extending  to  the  other  matters  as  to  which  the  defendant  had  been 
interrogated. 

Exchequer  of  Pleas.  June  10th. — The  exceptions  came  on  for  argument  in  last 
term. 

[542]  Martin,  J ,  for  the  defendant,  Kinglake,  contended  that  that  party  having 
shewn  by  his  answer  that  he  had  agreed  for  the  purchase  of  the  premises,  and  held 
a  portion  of  them  merely  in  the  character  of  an  agent  for  the  actual  purchasers,  and 
having  disclaimed  all  other  interest  in  the  subject  of  the  suit,  was  not  bound  to 
answer  further.  The  principal  object  of  the  bill,  was  to  establish  a  lien  upon  certain 
deeds.  Now  the  defendant  had  not  possession  of  the  deeds,  nor  any  personal  interest 
in  the  suit,  and  might  be  examined  as  a  witness. 

Jacob,  in  support  of  the  exceptions,  argued  that  a  defendant  could  not,  by 
answering  part  of  a  bill,  and  disclaiming  generally  with  that  exception,  protect 
himself  from  answering  the  residue.  To  entitle  him  to  that  privilege,  he  ought  to 
set  forth  particularly  the  matters  which  his  disclaimer  covered.  It  had  been  decided 
that  if  a  person  who  is  a  mere  witness,  without  any  interest  in  the  subject  of  the 
suit,  be  made  a  party  to  it,  and  answer  part  of  the  bill,  he  is  bound  to  answer  fully, 
Cookson  V.  Ellison  (2  B.  C.  C  252).  But  in  this  case,  this  defendant  was  directly 
interested  in  the  event  of  the  cause,  for  the  bill  sought  to  compel  him  to  pay  his 
proportion  of  the  costs  of  the  suit,  on  the  principle,  that  an  agent  who  has  improperly 
mixed  himself  up  with  a  cause  is  liable  to  costs. 

Alexander,  C.  B.  This  question  between  these  parties  appears  to  raise  a  general 
question  of  some  importance,  namely,  whether  a  disclaimer,  put  in  by  a  defendant  in 
answering  some  part  of  a  bill,  shall  protect  him  from  answering  any  more  of  it ;  and  I 
should  be  sorry  to  dispose  of  it  without  some  consideration. 

Graham,  B ,  said,  that  a  similar  question  had  been  determined  in  this  Court  some 
time  before.  Interrogatories  [543]  were  put  to  a  defendant  at  length.  He  answered 
to  such  of  them  as  called  for  an  answer.  The  other  party  objected,  that  having 
answered  at  all,  he  was  compelled  to  answer  fully.  But  the  Court  thought  otherwise, 
and  allowed  the  defendant  to  preserve  his  silence.  It  was  very  fit,  however,  that 
the  present  point  should  be  considered. 

Wakefield  (amicus  curiae),  observed  that  the  question  had  lately  arisen  before  the 
Vice-Chancellor,  but  was  not  then  in  print. 

Jacob  said  that  that  was  the  case  of  an  executor. 

The  case  stood  over  for  consideration. 

July  6. — The  Lord  Chief  Baron  now  delivered  the  opinion  of  the  Court. 
This  was  a  question  upon  exceptions  to  an  answer  for  insufficiency.  It  was  not 
alleged  that  those  parts  of  the  bill  to  which  the  exceptions  applied  had  been  answeied, 
but  it  was  insisted  that  they  ought  not  to  be  answered,  because  the  defendant  had 
put  in  a  disclaimer  of  all  interest  in  the  subject  of  the  suit,  except  as  regarded  a 
certain  part,  to  which  he  had  answered.  We  find  it  laid  down  in  Lord  Redesdale's 
Treatise  (p.  2.53),  that  "a  defendant  may  disclaim  all  right  or  title  to  the  matter  in 
demand  by  the  plaintiff's  bill,  or  by  any  part  of  it.  But  a  disclaimer  can  scarcely  be 
put  in  alone.  For  if  the  defendant  has  been  made  a  party  by  mistake,  having  never 
had  an  interest  in  the  matter  in  question,  yet  as  he  may  have  had  an  interest  which 
he  may  have  parted  with,  the  plaintiff  may  require  an  answer  suflicient  to  ascertain 
whether  that  is  the  fact  or  not ;  and  if  in  truth  it  is  so,  an  answer  seems  necessary 
to  enable  the  plaintiff  to  make  the  proper  party,  instead  of  the  defendant  disclaim- 
ing."    I  take  it  that,  according  to  this  authority,  the  mere  statement  of  a  disclaimer 
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is  not  enough  to  save  the  defendant  from  giving  an  answer.  He  is  [544]  required 
to  shew  that  he  has  no  interest.  This  question  therefore  comes,  as  almost  every 
question  upon  a  disclaimer  does,  to  the  particular  circumstances  of  the  case  :  and 
looking  to  these,  the  truth  is,  that  this  defendant  is  so  implicated,  in  difierent 
characters,  in  the  subject  of  the  suit,  that  it  is  impossible  a  dry  disclaimer  can 
protect  him  from  answering.  We  think,  therefore,  that  the  exceptions  must  be 
allowed. 

Exceptions  allowed. 

The  King  r.  S.  M.  Topping,  Widow.  July  8th,  1825. — A  lease  contained  a  clause 
of  re-entry  in  case  the  term  of  years  thereby  granted  should  be  extended  or  taken 
in  execution.  Before  the  end  "of  the  term  the  sheritf  entered  the  premises  under 
a  writ  of  extent  against  the  lessees  at  the  suit  of  the  crown,  held  an  inquisition, 
and  seized  the  lessee's  interests  into  the  king's  hands: — Held,  1st.  That  this 
proceeding  was  a  taking  in  execution  within  the  latter  clause  of  the  conditions, 
and  that  the  term  was  determined  and  forfeited  to  the  lessor.  2nd.  That  though 
the  crown's  title  attached  from  the  teste  of  the  extent,  it  was  only  commensurate 
with  the  interest  of  its  debtors,  and  that  that  having  been  determined  by  the 
takins;  in  execution,  the  crown's  title  was  defeated  by  the  same  event. — Various 
engines  and  other  fixtures,  used  in  mining  and  smelting,  were  standing  on  the 
premises  at  the  date  of  the  demise,  of  which  the  engines  were  purchased  by  the 
in-coming  from  the  out-going  tenants,  and  were  not  mentioned  in  the  general 
words  of  the  demise,  nor  in  the  clause  of  re-entry.  But  the  lessees  covenanted 
to  keep  the  "  .said  engines "  (the  word  engines  not  having  occurred  before)  in 
good  and  tenantable  repair,  and  the  same  in  such  state  to  yield  up  at  the  end, 
or  other  sooner  determination  of  the  term.  The  lessor  covenanted  that  the 
lessees  might  remove,  (at  the  end  of  the  term  or  sooner,  except  as  in  the  cases 
and  events  before-mentioned,  in  any  of  which,  a  taking  in  execution  being  one, 
it  was  made  lawful  for  the  lessor  to  re-enter,  as  into  his  first  or  former  estate), 
all  such  engines,  Ac,  as  had  theretofore  been  erected,  and  all  such  as  should  by 
themselves  be  erected  for  carrying  on  the  smelting  business.  By  other  covenants, 
the  lessees  covenanted  to  build  an  engine  on  the  mining  premises  ;  and  the  lessor, 
that  the  lessees  might,  at  any  time  during  the  term,  or  within  twelve  months 
after  the  expiration,  or  other  sooner  determination  thereof,  remove  all  such 
engines  as  hist  mentioned,  unless  the  lessor  should  wish  to  repurchase  the  same. 
The  lessees  built  one  engine  and  part  of  another,  during  the  term  :— Held,  that 
upon  the  forfeiture  of  the  demise,  by  the  taking  in  execution,  the  lessees  had  lost 
their  right  to  remove  any  of  the  "fixtures,  and  that  they  all  belonged  to  the 
lessor,  such  being  the  intention  of  the  parties,  as  collected  from  the  covenants. 

John  Hatt  Noble,  Henry  Hunt,  Joseph  Bally,  and  Charies  James,  being  indebted 
by  joint  and  several  bond  [545]  to  the  commissioners  for  the  issue  of  certain 
Exchequer  bills  in  aid  of  public  works,  a  writ  of  extent,  tested  the  22nd  of  October, 
1824,  was  issued  against  them.  The  sheriff  of  Denbighshire,  to  whom  the  writ  was 
directed,  returned  an  inquisition  taken  before  him  on  the  9th  of  February,  1825, 
finding  that  the  original  defendants,  on  the  29th  of  March,  1821,  the  date  of  the 
bond,  had  been,  and  at  the  time  of  taking  the  inquisition,  were,  possessed  of  or 
entitled  unto  certain  leasehold  premises,  situate  in  the  said  county,  with  certain 
steam  engines,  machinery  and  fixtures  standing  thereon,  which  were  seized  into  the 
king's  hands.  Mrs.  Topping,  the  present  defendant,  claimed  the  property  of  the 
leasehold  premises,  and  of  four  steam  engines,  called  respectively  the  Busy  Bee,  the 
Grand  Turk,  Bramoek,  and  the  Miner's  Meat,  or  Little  Engine,  with  the  appur- 
tenances; and  also  of  two  slagard  bellows,  with  other  smelting  machinery  and 
materials.  And  she  pleaded,  that  before  the  issuing  of  the  extent,  and  before  the 
29th  of  March,  1821,  James  Topping,  esquire,  her  late  husband,  now  deceased,  was 
seized  for  his  life  of  the  leasehold  premises  in  question,  with  remainder  to  herself  for 
life,  with  remainders  over  ;  with  power  for  Mr.  and  Mrs.  Topping  to  make  the  lease 
hereinafter  mentioned.  That  before  the  making  of  that  lease,  the  Busy  Bee,  Grand 
Turk,  and  Miner's  Meat  engines,  with  their  appurtenances,  had  been  erected,  and 
were  standing  upon  a  part  of  the  demised  premises,  late  in  the  occupation  of  John 
Wilkinson ;  and  the  slagard  bellows,  &c.,  on  the  smelting-house  and  premises,  late  in 
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the  occupation  of  Robert  Burton.  That  by  indenture,  dated  1st  of  June,  1811, 
James  Topping  and  S.  M.  Topping  demised  the  premises  to  Noble  and  Hunt,  with 
power  to  work  and  dig  all  mines  and  veins  of  lead,  ore,  and  matters  to  make  lead  of, 
to  hold  for  the  term  of  eighteen  years,  but  subject  to  a  .sooner  determination.  The 
plea  then  stated  several  clauses  of  the  demise,  the  first  of  which  was  a  covenant  on 
the  part  [546]  of  the  lessees,  that  they,  their  executors,  and  administrators,  would, 
from  time  to  time,  and  at  all  times,  from  the  commencement  and  during  the  continu- 
ance of  the  said  term  thereby  granted,  maintain  and  keep  all  and  every  the  said 
buildings,  lands,  mines,  engines,  and  all  necessary  levels,  water  courses,  shafts,  pumps, 
drifts,  and  works,  in  good  and  tenantable  repair,  &c.,  and  the  same  in  such  good 
and  tenantable  repair,  &c.,  at  the  end  or  other  sooner  determination  of  the  .said  term, 
would  peaceably  and  quietly  quit,  deliver,  and  yield  up,  &c.  And  also,  that  they, 
their  executors,  &c.,  would,  at  his  or  their  own  costs  and  charges,  erect,  upon  some 
convenient  part  of  the  piemises,  then  late  in  the  occupation  of  John  Wilkinson,  an 
adequate  engine  or  engines,  and  other  works  proper  and  necessary  for  working  the 
mines.  This  was  followed  by  an  agreement,  that  in  case  the  mines  should  not  be 
forthwith  worked  adequately  and  regularly,  or  the  lessees  should  not  pay  the  rents 
reserved,  <  r  should  not  deliver  to  the  lessor,  or  the  person  next  in  reversion,  one 
eighth  part  of  the  lead,  &c.,  to  be  got  from  the  lead  ore,  fitted  for  smelting,  clear  of  all 
expenses  :  or,  in  case  the  lessees,  theii'  executors,  &c.,  should  not  perform  the  covenants, 
&c.,  on  their  parts  to  be  perfoiined,  with  respect  to  the  working  the  mines  ;  or,  in 
case  the  lessees,  their  executors,  &c.,  should,  at  any  time  or  times  during  the  term, 
give,  grant,  demise,  let,  sell,  assign,  set  over,  or  part  with  the  then  present  demise  or 
lease,  or  any  part  thereof,  or  his  or  their  term  or  terms,  estate  or  interest  therein,  or 
any  part  thereof,  for  all  or  any  of  the  same  teim  or  terms,  to  any  person  whomsoever 
(other  than  and  except  as  therein  before  excepted),  without  the  special  license  and 
consent  of  the  said  James  Topping,  or  the  person  or  persons  next  in  remainder  or 
reversion,  first  had  or  obtained  for  that  purpose;  "Or,  in  case  this  indentuie  of  lease, 
or  the  mines  and  premises  thereby  demised,  or  any  part  thereof,  or  the  term  or  terms, 
estate  or  interest  of  the  said  John  [547]  Hatt  Noble  and  Henry  Hunt,  their  executors 
and  administrators  therein,  or  any  part  of  the  same,  should  by  any  means  become 
vested  in  any  assignees  or  assigns  in  law  of  the  said  John  Hatt  Noble  and  Henry 
Hunt,  or  either  of  them,  (other  than  their  or  his  devisees,  executors,  or  administrators, 
or  their  or  his  partner  or  partners,  as  therein  before-mentioned) ;  or,  in  case  the  same 
should  be  extended  or  taken  in  execution  ;  then,  and  in  any  or  either  of  the  said  cases 
happening,  "the  term  of  years  thereby  granted  should  cease  and  determine;  and  it 
should  and  might  Ije  lawful  to  and  for  the  said  James  Topping,  or  the  person  or 
persons  to  whom  the  next  and  immediate  remainder  or  reversion  of  the  premises 
thereby  demised,  expectant  upon  the  said  term  thereby  granted,  should  for  the  time 
being  belong  into  the  said  demised  premises,  or  any  part  thereof,  in  the  name  of  the 
whole,  to  re-enter,  and  the  same  to  have  again,  retain,  repossess,  and  enjoy,  as  in  their 
or  his  first  and  former  estate  ;  and  the  said  John  Hatt  Noble  and  Henry  Hunt,  their 
executors  and  administrators,  and  all  such  other  persons,  being,  or  claiming  to  be,  his 
or  their  assigns  in  law,  and  every  of  them,  from  thence  to  expel,  put  out,  and  amove, 
any  thing  therein  contained  to  the  contrary  thereof  in  anywise  notwithstanding " 
The  plea  then  set  forth  two  covenants  on  the  part  of  the  lessor,  viz.,  that  it  should  be 
lawful  for  the  lessees  to  erect  one  or  more  engines  or  devices,  for  raising  ore  and 
drawing  off  water,  for  draining  the  mines  on  the  premises  then  lately  occupied  by 
"Wilkinson,  and  any  storehouses  or  warehouses  necessary  in  the  working  thereof ;  and 
at  any  time  during  the  term,  or  within  twelve  months  after  the  expiration,  or  other 
sooner  determination  thereof,  to  take  down,  remove,  and  dispose  of  the  same,  except 
as  in  the  cases  and  events  therein  before-mentioned,  unless  the  lessor,  or  the  person 
next  in  remainder  or  reversion,  should  be  desirous  to  repurchase  the  same :  and 
further,_that  it  should  be  lawful  for  the  lessees,  [548]  their  executors,  administrators, 
and  assigns,  at  the  end  of  the  term,  or  sooner  if  they  should  so  please,  except  as  in 
the  cases  aforesaid,  to  take  down,  remove,  and  carry  away,  and  convert  to  their  own 
use,  all  such  engines,  wheels,  rods,  pipes,  furnaces,  and  other  materials,  as  had  thereto- 
fore been  erected,  and  also  all  such  engines,  &c.,  as  should  be  by  them  erected  for 
carrying  on  the  smelting  business,  at  the  aforesaid  smelting  works,  they  leaving  the 
case,  or  outside  shell  of  all  the  said  smelting  works,  &c.,  in  good  and  sufficient  repair, 
standing  upon  the  said  premises ;  the  plea,  lastly,  stated  a  proviso,  that  it  should  be 
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lawful  for  the  lessees  to  determine  the  demise,  at  the  expiration  of  the  second,  or  anj^ 
subsequent  year  of  the  term,  on  twelve  calendar  months'  notice,  in  writing,  but  upon 
condition  that  all  and  every  the  engines  and  works  which,  during  the  continuance  of 
that  demise,  "  shall  have  been  erected  and  used,  and  which  may  or  shall  have  been 
erected  and  used,"  or  which  should  be  standing  upon  any  part  of  the  premises,  and 
used  in  the  working  of  the  mines  and  smelting  works,  should  in  that  case  become  the 
absolute  property  of  the  landlord  for  the  time  being. 

The  plea  then  averied  an  entry  and  possession  by  the  lessees  under  the  demise : 
that,  on  the  1st  January,  1S17,  and  on  divers  other  days  and  times  between  that  day 
and  the  1st  January,  1S23,  the  lessees  did  erect,  and  fix  upon  the  premises  then  lately 
occupied  by  Wilkinson,  the  engine  called  Bramock  connected  with  the  Grand  Turk, 
and  the  machinery  appurtenant  thereto,  the  same  being  engines  and  devices  for 
raising  ore,  and  for  drawing  off  water  for  draining  the  mines: — that  on  the  r2th 
January,  1821,  James  Topping  died,  leaving  his  wife,  Sarah  Margaret,  him  surviving, 
whereupon  she  became  seised  of  the  reversion  for  her  life  ;  and  being  so  seised  thereof, 
afterwards,  to  wit,  on,  &c.,  the  premises  were  taken  in  execution,  under  and  by  virtue 
of  the  said  writ  of  extent,*  [549]  and  the  said  inquisition  thereupon  taken,  whereby, 
and  according  to  the  form  and  effect  of  the  indenture  of  lease  in  that  behalf,  the  term 
of  years,  thereby  granted,  then  ceased  and  determined  ;  and  by  means  of  the  premises, 
the  said  Sarah  Margaret  then  became,  and  was,  and  still  is  possessed  of,  and  entitled 
unto  the  leasehold  premises  in  the  inquisition  mentioned,  and  the  said  steam  engines, 
machinery,  &c.,  claimed  by  her  as  aforesaid.  Lastly,  the  plea  traversed  specially  the 
title  of  the  crown  debtors  at  the  taking  of  the  inquisition  to  the  leasehold  premises, 
or  the  engines,  &c.,  as  in  the  inquisition  supposed.  The  Attorney-General  prayed 
oyer  of  the  lease,  which  having  been  set  out,  he  replied  ;  1st,  That  the  premises  were 
not  so  taken  in  execution  until  after  they,  and  all  the  interest  of  the  crown  debtors, 
were  liable  to  the  debt  due  to  his  majesty  by  the  teste,  and  issuing  of  the  writ  of 
extent.  2ndly,  That  the  three  principal  engines,  and  the  appurtenances,  were  not 
the  property  of  the  lessors  at  the  making  of  the  lease,  and  therefore  were  not  demised 
thereby ;  but  that  I.  H.  Noble,  H.  Hunt,  and  John  Bally  (since  deceased),  on  the 
1st  of  June,  1811,  bought  the  same  for  the  sum  of  70001 ,  from  Robert  Burton  and  the 
executors  of  S.  Wilkinson,  the  owners  and  proprietors  thereof;  and  that,  on  the  1.5th 
of  October,  1817,  Charles  James  bought  from  the  said  purchasers  one-eighth  undivided 
share  of  the  said  engines.  Sec,  for  1-5001.  ;  and  that  no  part  of  the  said  engines,  &c., 
was  erected  on  the  demised  premises  during  the  term,  nor  set  up  for  carrying  on  the 
smelting  business  at  the  smelting  works.  3rdly,  That  the  same  engines,  before  men- 
tioned, were,  at  the  time  of  making  the  lease,  standing  on  the  demised  premises,  and 
so  remained  until  the  issuing  of  the  extent,  and  were  such  fixtures  as  the  tenant, 
being  the  owner  thereof,  according  to  the  custom  of  the  country,  has  a  right  to  dispose 
of  at  the  determination  of  the  lease  ;  and  that  no  part  of  the  said  engines,  &c  ,  was 
set  up  for  carrying  on  the  smelting  [550]  business.  The  fourth  replication  was  similar 
to  the  third,  with  the  variation  of  the  engines  having  been  erected  for  the  purpose  of 
carrying  on  a  trade,  to  wit,  the  trade  of  a  lead  miner.  The  fifth  replication  stated, 
that  as  to  the  engine  called  Bramock,  it  was  erected  by  the  lessees  for  the  more 
profitable  working  of  the  mines,  and  was  such  a  fixture,  as  by  the  custom  of  the 
country,  every  tenant  erecting  the  same  is  entitled,  at  the  expiration,  or  sooner  deter- 
mination of  his  term,  to  remove ;  and  that  therefore  the  lessees  were  entitled  to 
remove  the  same  at  the  time  of  issuing  the  extent.  The  sixth  replication  alleged, 
that  Bramock  had  been  erected  as  an  addition  to  the  Grand  Turk,  for  the  purpose  of 
augmenting  its  powers,  and  thereby  became  a  part  of  it.  The  seventh  averred,  that 
as  to  the  smelting  machinery  and  implements,  they  had  been  set  up  by  the  tenant  for 
the  purpose  of  trade,  and  were,  by  the  custom  of  the  country,  such  fixtures  as  every 
tenant,  being  the  owner  thereof,  is  entitled  to  remove ;  and  that  the  said  J.  H  N., 
H.  H.,  C.  J.,  and  Joseph  Bally,  the  son  of  the  said  John  Bally,  at  the  date  of  the 
extent,  were  the  owners  of  the  said  fixtures,  and  entitled,  &c.  The  eighth  stated, 
that  the  crown  debtors,  at  the  time  of  taking  the  inquisition,  were  entitled  to  the 
property  in  manner  and  form  therein  mentioned,  and  tendered  issue.  The  claimant 
demurred  to  the  first  replication,  and  rejoined  to  the  rest.     The  rejoinder  to  the 

*  The  plea  originally  averred  that  the  premises  "  were  extended,  and  taken,"  &c., 
but  it  was  amended  by  expunging  the  words  "extended  and." 
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second,  third,  and  fourth  replications,  set  out  the  lease  to  Wilkinson,  and  averred, 
that  the  Busy  Bee,  Miner's  Meat,  and  a  great  part  of  the  Grand  Turk,  had  been 
erected  during  the  continuance  of  the  term  thereby  granted,  and  had  been,  and  were 
aitixed  and  belonging  to  the  fi-eehold,  and  were  left  upon  the  premises  at  the  end  of 
the  last-mentioned  term,  and  remained  thereon  thence,  until  the  making  the  lease  to 
the  crown  debtors.  And  that  J.  H.  Noble,  and  H.  Hunt,  erected  the  residue  of  the 
Grand  Turk  after  the  end  of  the  former  term,  and  before  the  commencement  [551] 
of  the  latter,  to  wit,  on  the  1st  of  January,  1810.  And  that,  at  the  date  of  the  second 
lease,  the  three  engines,  with  the  appurtenances,  were  standing  upon  the  premises, 
and  belonging  to  the  freehold  thereof,  and  were  parcel  of  the  engines  and  works  in 
the  said  lease  mentioned,  and  which  the  lessees  covenanted  to  maintain  and  keep  in 
good  and  tenantable  repair,  and  quietly  to  delivei'  and  yield  up,  &c.  The  rejoinder  to 
the  fifth  and  sixth  replications  alleged,  that  as  to  Braraock  and  the  appuitenances, 
thev  were  erected  by  the  lessees  upon  the  demised  premises,  and  affixed  to  the  free- 
holcl  thereof,  after  the  making  of  the  lease,  and  subject  to  the  conditions  and  covenants 
thereof,  and  were  engines  and  devices  for  raising  ore,  and  for  drawing  off  water  for 
draining  the  mines.  The  rejoinder  to  the  seventh  replication  related  to  the  smelting 
machinery,  and  was  similar  to  that  to  the  second,  third,  and  fourth  replications.  The 
last  rejoinder  accepted  the  issue  tendered  by  the  eighth  replication.  The  Attorney- 
General  joined  in  the  claimant's  demurrer  to  the  first  replication,  and  demurred  to 
her  rejoinders  to  the  second,  third,  fourth,  fifth,  sixth,  and  seventh  replications.  The 
claimant  joined  in  these  demui'iers. 

The  case  was  ai'gued  last  term,  by  Tindal  and  Bosancjuet,  0.  H. 

Tindal,  for  the  claimant,  premising  that  the  title  to  the  property  involved  two 
distinct  questions,  as  respected  the  lands,  and  as  respected  the  fixtures  ;  contended, 
first,  that  the  entry  of  the  sheriff  at  the  suit  of  the  crown,  and  the  holding  of  the 
inquisition  under  which  the  property  was  seized  into  the  king's  hands,  were  events 
which  determined  the  lease,  and  the  term  of  years,  in  such  a  manner  as  gave  to  the 
landlord  a  right  to  the  premises  and  the  fixtures  thereon,  inasmuch  as  they  clearly 
constituted  a  taking  in  execution  (or  an  extending,  and  it  was  immaterial  [552]  which 
they  were  called),  within  the  words  of  the  clause  of  re-entry.  Therefore,  secondly, 
the  crown  took  no  interest  in  the  land,  for  it  could  only  take  what  its  debtor,  the 
tenant,  really  had  ;  but  from  the  moment  the  inquisition  was  hel  I,  the  term  of  years 
ceased,  and  became  forfeited  to  the  landlord,  by  the  contract  between  him  and  the 
tenant.  The  extent  did  not  operate  on  the  land  from  the  teste,  for  that  would  be 
contrary  to  the  express  intention  of  the  parties,  as  manifested  by  the  covenant  not  to 
assign,  and  the  clause  of  re-entry  in  case  of  execution.  That  a  lease  should  deter- 
mine if  taken  in  execution,  was  a  common  proviso  in  a  demise  ;  but  it  had  never  been 
held  that  the  lease  would  return  into  the  landlord's  hands,  subject  to  the  demand 
against  the  tenants.  That  clause,  and  the  covenant  not  to  assign,  were  perfectly 
valid  in  law.  Doe  v.  Carter  (8  T.  R.  57,  300),  Doe  v.  Bevan  (3  M.  &  S.  3.53),  Roe  v. 
Galliers  (2  T.  R.  133).  This  being  so  with  respect  to  common  persons,  theie  is  no 
just  distinction  to  be  drawn  in  the  case  of  the  crown;  because  the  principle  is,  that 
the  person  who  has  the  absolute  pi'opeity  of  land  may  make  what  bargain  he  pleases 
concerning  it ;  that  is  a  matter  of  stipulation  between  him  and  the  tenant  exclusively. 
Thirdly,  the  right  to  the  engines  and  fixtures  depended  entirely  on  the  terms  of  the 
lease  itself.  The  general  rule  of  law  is,  that  whatever  is  annexed  to  the  freehold, 
belongs  to  the  freehold.  There  is  one  established  exception,  that  all  buildings  or 
machinery  erected  for  the  purposes  of  trade,  may  be  removed  at  the  end  of  the  term. 
That  doctrine  was  considered  in  Ehces  v.  Maw  (3  East,  38),  and  recognized  by  Lord 
Ellenborough  ;  and  the  language  used  by  Gibbs,  C.  J.,  in  Lee  v.  PiMon  (7  Taunt.  188, 
191),  shews  that  if  such  things  are  not  removed  during  the  term,  they  become  the 
property  of  the  landlord.  Therefore,  these  fixtures,  which  were  standing  on  the 
premises  during  the  former  tei'm,  having  been  left  there  by  the  former  tenants,  in 
[553]  the  interval  between  the  terms  belonged  to  the  landlord,  and  passed  to 
the  lessees  under  many  of  the  provisions  of  the  demise.  That  is  the  clear  effect  of 
the  first  covenant,  viz.,  the  general  covenant  to  repair.  By  it,  the  two  lessees.  Noble 
and  Hunt,  covenanted  that  they  would  at  all  times  during  the  term,  maintain  and 
keep,  all  and  every  the  said  buildings,  lands,  mines,  engines,  &c.,  in  good  and  tenantable 
repair  ;  which  proves,  that  whatever  was  on  the  premises  was  the  property  of  the 
landlord  exclusively.     That  is  a  decided  point ;  and  if  these  parties  had  wished  to 
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except  any  of  the  engines  as  being  their  own  property,  they  ought  to  have  done  it 
expressly.  Naylm-  v.  Collinge  (1  Taunt.  19),  Thresher  v.  East  Lmidoii  IVater  IFm-ks  Co. 
(4  Dowl.  &  Eyl.  62.  2  B.  &  C.  606),  Colegrave  v.  Bias  Santos  (3  Dowl.  &  Eyl.  2.5-5. 
2  B.  &  C.  76).  Upon  the  first  covenant  alone  then,  these  fixtures  were  to  remain  on 
the  premises,  and  belong  to  the  landlord,  and  not  to  be  removeable.  The  same  thing 
appeared  from  the  two  covenants,  the  one  by  the  tenants  to  erect  at  their  own  expense 
on  the  premises,  late  in  the  occupation  of  Wilkinson,  an  adequate  engine,  and  other 
works,  necessary  in  working  the  mines  ;  the  other  by  the  landlord,  permitting  them 
to  erect  an  engine,  or  other  device,  for  draining  the  mines.  For  the  latter  gives  a 
specific  licence  to  the  tenants  to  remove  and  dispose  of,  during  the  term,  or  within 
twelve  months  after  its  expiration,  such  engines  and  works  as  should  have  been  erected 
by  themselves,  except  as  in  the  cases  and  events  before  mentioned  ;  (one  of  which, 
viz.,  an  execution  coming  on  the  premises,  it  is  to  be  recollected,  has  taken  place, 
inducing  a  forfeiture  of  those  fixtures  erected  in  conformity  to  the  first  of  the  two 
covenants).  The  plain  inference  from  this  covenant  is,  that  if  it  had  been  intended 
to  allow  the  tenants  to  take  away  the  fixtures  previously  standing  on  the  premises, 
theie  would  have  been  a  specific  provision  for  that  purpose.  .Again,  the  smelting  house, 
and  works,  were  distinct  from  [554J  the  other  premises.  Both  premises  became  vacant 
at  the  same  time  :  and  there  was  a  fourth  covenant,  applicable  to  the  former  only,  in 
terms  authorising  the  lessees  to  carry  away,  and  convert  to  their  own  use  at  the  end 
of  the  term,  or  sooner,  all  such  fixtures  as  they  should  find  erected,  and  all  which  they 
should  themselves  erect,  proving,  almost  to  demonstration,  that  they  meant  the  fixtures 
standing  on  the  other  premises  to  abide  the  ordinary  rules  of  law.  But  this  covenant 
being  framed  with  the  exceptions  before  stated,  the  event  w^hich  has  happened,  the 
execution,  has  occasioned  a  forfeiture  of  the  smelting  machinery  also.  The  general 
conclusion  from  the  lease  was,  that  the  engines  erected  prior  thereto,  the  machinery 
subsequently  erected  by  the  tenants  themselves  on  the  iniTiing  premises,  viz  ,  the 
engine  called  the  Bramock,  and  part  of  the  Grand  Turk,  and  all  the  engines  on  the 
smelting  works  fell  under  one  general  head.  When  the  lease  was  forfeited,  the  land- 
lord acquired  a  right  of  entry  into  them  all ;  and  to  allege  that  the  right  of  the  crown 
intervened,  was  a  sophism.  There  might  be  a  question  as  to  the  custom.  [HuUock,  B., 
said,  that  the  only  question  was,  as  to  the  construction  of  the  covenants,  and  called  the 
attention  of  counsel  to  the  case  of  Stomr  v.  Hunter  (5  Dowl.  &  Kyi.  210.  3  B.  & 
C.  368). 

Bosanquet,  contra,  said  that  the  first  question  was,  not  whether  the  seizure  of 
the  property  was  an  extending,  or  not,  but  whether  it  was  an  execution  or  not;  and 
insisted  that  it  was  not  an  execution  within  the  proper  meaning  of  the  term.  The 
terms  of  the  writ  of  extent  had  no  connexion  with  an  execution,  for  it  did  not  permit 
the  goods  to  be  sold  without  further  process,  but  was  merely  in  the  nature  of  a  command 
to  appraise,  arrest,  and  take  the  goods  into  the  king's  hands.  It  was  no  answer  to 
say,  that  in  common  parlance,  it  was  an  execution  at  the  suit  of  the  crown.  It  might 
be  so  ;  but  to  entitle  the  words  of  the  clause  of  [555]  re-entry  to  be  taken  in  that 
sense,  it  should  have  been  particularly  so  provided  therein,  for  a  condition  to  defeat 
an  estate,  is  to  be  construed  strictly,  Co.  Lit.  218  a.,  219  b.  1  KoU.  Abr.  426.  Dyer, 
45  a.  Bac.  Abr.  8"  tit.  (Condition),  629.  The  taking  in  execution  mentioned  in  the 
clause,  was  intended  of  a  taking  under  an  elegit,  or  fi.  fa.,  at  the  suit  of  the  subject. 
But,  secondly,  supposing  that  the  property  was  actually  "  taken  in  execution  "  within 
the  words  of  the  condition,  and  became  forfeited  to  the  lessor,  still  the  forfeiture  was 
anticipated,  and  overreached  by  the  crown's  title,  which  had  attached  from  the  teste 
of  the  extent.  By  the  Statute  of  Frauds,  a  writ  of  execution  binds  only  from  delivery 
to  the  sheriff,  and  not  from  the  award  of  execution,  as  at  common  law.  Fleelivood's 
case  (8  Rep.  171),  Cro.  Eliz.  174,  Anon.  But  the  King  is  not  named  in  the  statute, 
and  therefore  is  not  bound  by  it ;  and  his  extent  binds  from  the  award  of  execution, 
or  the  fiat  of  the  baron,  which  is  in  practice  the  day  of  the  teste.  West  on  Extents,  58. 
Swain  v.  Morland  (3  J.  B.  Moo.  740  1  B.  &  B.  373),  1  Saund.  219.  Thirdly,  at  all 
events,  the  crown  claims  the  engines  and  other  fixtures  on  the  premises,  as  belonging 
to  its  debtors  at  common  law.  It  is  alleged  on  our  pleadings,  that  the  lessees  bought 
and  paid  for  some  of  them  70001. ;  that  they  never  belonged  to  the  lessor,  and  he 
never  demised  them  ;  and  that  they  erected  the  rest ;  that  they  were  all  built  for  the 
purpose  of  trade,  and  removeable  by  the  custom  of  the  country.  The  claimant  has 
rejoined,  that  so  many  of  them  as  we  found  on  the  premises,  were  erected  during 
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the  prior  lease,  and  therefore  must  be  taken  to  have  passed  to  us  under  the  demise, 
and  to  come  within  our  general  covenant  to  repair,  according  to  the  principle  of 
Thresher  v.  Ea4  London  Water  Works,  and  that  class  of  cases;  and  that  so  many  as 
were  erected  by  ourselves,  were  subject  to  the  conditions  and  covenants  of  the  lease, 
and  fell  within  the  exceptive  part  of  the  lessors'  covenant,  permitting  the  erection  and 
[556]  removal  of  fixtures.  The  answer  to  the  argument  respecting  the  first  class  of 
engines  is,  that  there  is  no  mention  whatever  of  engines  in  the  general  words  of  the 
demise,  nor  in  the  clause  of  re-entry ;  and  though  the  word  occurs  in  the  general 
covenant  to  repair,  it  is  in  a  very  ambiguous  manner,  being  used  in  connexion  with 
the  adjunct  "said";  the  phrase  being  "said  engines,"  as  if  by  way  of  reference  to 
something  which  went  before  concerning  those  engines,  which,  however,  has  no 
existence.  Besides,  it  is  allowed  by  Abbott,  C.  J.,  in  Thresher  v.  East  London  Water 
IForks  (4  Dow.  &  Kyi.  86.  2  B.  &  C.  614),  that  the  operation  of  this  species  of 
covenant  on  buildings  existing  at  the  date  of  the  lease,  may  be  taken  away  by  very 
special  matter,  and  such  matter  is  found  in  this  case  :  for,  in  the  first  place,  it  is  a  fact, 
on  this  record,  that  the  pre-existing  fixtures  were  purchased  by  the  in-coming  tenants 
for  a  large  sum  of  money,  which  circumstance  sufficiently  distinguishes  the  present 
case  from  the  case  last  mentioned,  and  those  similar  to  it;  and  in  the  next,  the  last 
proviso  of  the  demise  is  inconsistent  with  the  supposition,  that  the  fixtures  in  question 
were  the  property  of  the  landlord.  That  clause  authorises  the  lessees  to  determine 
the  demise  at  the  end  of  the  second  or  any  subsequent  year  of  the  term,  upon  giving 
twelve  months'  notice  in  writing,  but  in  that  case,  and  evidently  by  way  of  compensa- 
tion to  the  landlord,  all  the  engines  and  works,  of  any  description,  on  the  premises, 
were  to  be  forfeited  to  the  landlord,  and  to  become  his  property.  But  if,  as  is  con- 
tended on  the  other  side,  the  fixtures  were  his  previously  and  absolutely,  the  forfeiture 
would  be  no  benefit  whatever  to  the  lessor,  or  rather  there  could  not  be  a  forfeiture, 
and  the  condition  would  be  superfluous  and  ridiculous.  With  respect  to  the  fixtures 
erected  during  the  demise,  the  only  intent  (if  it  could  be  said  to  have  any  intent)  of 
the  covenant  under  which  they  were  said  to  be  forfeited,  was  to  give  the  landlord  a 
right  of  pre-emption.  But  it  was  a  covenant  unne-[557]-cessary  in  its  first  part,  pur- 
porting to  give  the  lessees  a  right  which  they  had  enjoyed  at  common  law  before  ; 
and  in  its  concluding  provisions,  repugnant  both  with  the  clause  last  referred  to,  and 
with  itself,  for  it  was  not  possible  to  expound  those  provisions  so  as  to  render  them 
all  efi'ectual.  Therefore  it  ought  not  to  be  allowed  to  defeat  a  right  vested  at 
common  law. 

Tindal  replied. 

Cur.  adv.  vult. 

July  8th. — The  Court  now  gave  judgment. 

Alexander,  C.  B.  This  was  a  proceeding  under  a  writ  of  extent  against  John 
Hatt  Noble,  Henry  Hunt,  Joseph  Bally,  and  Charles  James ;  and  an  inquisition  was 
taken,  under  which  the  sheriff  seized  into  the  hands  of  the  crown  certain  property, 
consisting  of  leasehold  premises,  some  steam  engines,  and  other  machinery  and  fixtures 
employed  in  the  mining  and  smelting  trades.  The  leasehold  premises  were  stated  in 
the  inquisition  to  have  been  held  by  the  crown  debtors  under  a  lease  for  eighteen 
years,  granted  by  James  Topping  and  his  wife.  Topping  died  during  the  term,  and 
his  wife  comes  in  and  claims  property.  In  her  plea,  she  avers  a  demise  to  two  of  the 
crown  debtors,  and  says,  that  before  the  making  thei'cof,  certain  of  the  steam  engines 
had  been  placed  upon  one  part  of  the  premises,  and  certain  smelting  machinery  and 
materials  upon  another  part.  Then  she  states  the  demise  particularly,  whicli  coi- 
tains  a  provision,  amongst  others,  that  the  lease  should  become  void  in  case  the 
premis'  s  should  be  extended,  or  taken  in  execution.  In  stating  the  demise,  it  is 
shewn  that  Mrs.  Topping  was  to  become  entitled  for  life  in  the  event  of  surviving  her 
husband  ;  and  that  therefore  all  the  rights  of  the  lessor,  under  the  covenants  and 
provisions  of  the  demise,  now  devolved  [558]  on  her.  Then  she  alleges,  that  the 
premises  were  taken  in  execution  under  the  wiit  of  extent,  and  that  she  has,  by  that 
means,  become  possessed  thereof ;  and  also  of  the  engines,  machinery,  goods,  chattels 
and  efl'ects,  specified  in  her  plea. 

The  Attorney-General,  after  praying  oyer  of  the  lease,  which  was  set  out,  put  in 
several  replications ;  but  it  is  not  necessary  to  describe  them,  or  the  subsequent 
pleadnigs  in  detail.  It  is  enough  to  say  that  a  demurier  was  put  in  bv  the  claimant 
to  the  first  replication,  in  which  the  Attorney-General  joined ;  and  that  the  Attorney- 
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General  also  demurred  to  most  of  the  claimant's  rejoinders,  who  also  joined  in  these 
demurrers.  The  question  is,  whether  the  lessor  is  entitled,  by  force  of  the  provisions 
in  the  lease,  or  the  crown  by  the  extent  ?  The  parties  are  anxious  to  have  the  decision 
of  the  Court  without  delay  ;  and  in  giving  my  judgment  I  do  not  mean  to  enter  at 
any  length  into  the  reasons  on  which  it  is  founded.  The  argument  on  the  part  of  the 
crown  is,  that  the  right  of  the  crown  attached  from  the  teste  of  the  extent,  and  that 
therefore  the  subsequent  determination  of  the  demise  could  not  operate  against  it. 
The  answer  to  that  is, — supposing  it  to  be  so,  on  what  is  it  that  the  right  of  the  crown 
attaches  1  It  is  on  the  right  of  the  lessee,  and  can  only  be  commensurate  with  it. 
If  the  lessee  had  an  estate  upon  condition,  or  a  defeasible  estate,  the  crown  would  so 
take  it.  The  crown  can  have  that  only  which  belonged  to  its  own  debtor,  and  there- 
fore the  question  is  exactly  the  same  as  if  it  had  arisen  between  the  parties  themselves. 
It  is  further  said,  that  an  extent  is  not  that  sort  of  proceeding  which,  according  to  the 
terms  of  the  indenture,  should  determine  the  lease.  The  words  of  the  indenture  are, 
that  in  case  the  property  should  be  extended,  or  taken  in  execution,  the  term  of  years 
thereby  granted  should  cease  and  determine.  I  am  of  opinion,  that  an  extent  is 
within  these  words.  It  is  very  difficult  to  say,  that  this  property  was  not  ex-[559]- 
teuded  or  taken  in  execution ;  an  extent  seems  fully  as  mischievous  as  any  other 
execution,  and  to  my  apprehension,  this  is  the  verj'  danger  against  which  it  was 
intended  to  guard  the  lessor.  This  provision,  therefore,  protects  the  leasehold  premises, 
and  the  buildings  erected  on  them.  But  tlie  principal  doubt  which  was  raised  in  this 
case,  and  upon  which  I  did  for  a  moment  hesitate,  respected  the  fixtures  on  the 
premises.  These  fixtures  are  of  two  descriptions.  Two  of  the  steam  engines,  and  a 
portion  of  a  third,  were  sUinding  on  the  mining  premises  at  the  time  of  the  demise, 
but  were  not  demised,  bewiuse  they  Ijelonged  to  the  former  lessees,  from  whom  the 
crown  debtors  had  purchased  them.  Others  were  erected  by  the  tenants  during  the 
demise.  Both  belonged  to  the  tenants.  They  certainly  were  annexed  to  the  freehold. 
But  then  they  were  erected  for  the  benefit  of  trade,  and  therefore  fell  within  the 
exception,  in  favour  of  trade,  to  the  original  rule  of  law  on  this  subject,  that  things 
annexed  to  the  freehold  belong  to  the  freehold  ;  and  if  there  had  been  no  provision 
respecting  them  between  the  parties,  might  have  been  taken  away  by  the  out-going 
tenants.  But  these  rules  are  at  all  times  liable  to  be  varied  by  agreement  of  the 
parties,  and  in  this  case  there  is  such  an  agreement.  The  question  consequently  is, 
what  are  the  respective  rights  of  the  parties,  according  to  the  true  construction  of 
that  agreement?  Now  I,  for  one,  think  that  the  terms  of  the  indenture  do  shew  it 
to  have  been  the  intention  of  the  parties,  that,  in  the  events  which  have  happened, 
the  lessor  should  have  the  engines,  ;is  well  as  the  land  and  buildings.  I  think  that 
is  to  be  collected  from  several  of  the  provisoes  in  the  lease.  I  admit,  that  the  engines 
erected  by  the  former  tenants,  were  not  contained  in  the  demise ;  that  it  comprised 
only  the  lands,  mines,  and  smelting  house.  There  is  nothing  in  the  terms  of  the 
demise  itself  to  shew,  that  the  engines,  at  the  time  of  its  date,  passed  from  the  lessor 
to  the  lessee  ;  [560]  and  they  could  not,  for  a  reason  which  1  have  alieady  mentioned. 
It  is  not  therefore  on  the  supposition  of  any  of  the  engines  having  passed  by  the 
demise,  that  I  rely  ;  but,  as  I  have  said  on  the  stipulations  of  many  of  its  clauses, 
I  shall,  in  the  first  place,  advert  to  the  first  covenant,  the  general  covenant  to  repair. 
The  lessees  by  that  agieed,  that  they  should,  and  would,  from  time  to  time,  and  at 
all  times,  from  the  commencement,  and  during  the  continuance  of  the  said  term 
thereby  granted,  maintain  and  keep  all  and  every  the  said  buildings,  lauds,  mines, 
engines,  and  many  other  articles  enumerated,  in  good  and  tenantable  repaii',  order, 
and  condition;  and  at  the  end,  or  other  sooner  determination  of  the  said  term,  should, 
and  would  peaceably  and  quietly  quit,  deliver,  and  yield  up  the  same  to  the  said 
James  Topping,  &c.  The  only  doubt  left  by  this  clause,  as  to  whether  the  first  class 
of  engines  were  to  be  lielivered  up  and  belong  to  the  lessor,  at  the  end,  or  other  sooner 
determniation  of  the  term,  arises  from  this,  that  the  word  "  said  "  is  made  use  of,  and 
there  was  no  mention  made  of  any  engines  before.  But  it  appears  to  me  to  be  laying 
too  much  stress  upon  that  word,  to  give  it  the  effect  of  excluding  the  engines  from 
the  things  stipulated  to  be  delivered  up  to  the  lessor,  and  to  be  moreover  contrary 
to  the  plain  intention  of  the  parties.  I  shall  not  go  through  the  different  clauses,  but 
come  to  that  which  in  my  mind  is  decisive  of  the  present  question.  That  is,  the 
lessor's  covenant  that  the  lessees  might  erect  on  the  mining  premises  one  or  more 
engines,  storehouses,  warehouses,  or  other  conveniences  necessary  in  the  working  of  the 
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mines,  with  a  specific  stipulation  that  the  lessees,  at  any  time  during  the  term,  or 
within  twelve  months  after  the  expiration,  or  other  sooner  determination  thereof, 
mio-ht  take  down,  remove,  and  dispose  of  the  same,  except  as  in  the  cases  and  events 
theiein  before-mentioned  ;  shewing,  I  think,  clearly  the  intention  of  the  parties,  that 
with  respect  to  the  engines  which  might  be  erected  during  the  term,  they,  [561]  and 
they  only,  to  the  exclusion  of  the  fixtures  already  standing  on  the  mining  premises, 
were  to  belong  to  the  tenants  at  the  termination  of  it,  with  an  exception,  however-, 
which  can  apply  only  to  a  forfeiture  on  the  occurrence  of  certain  events  ;  one  of  which 
has  actually  happened.  The  same  observation  applies  with  increased  force  to  another 
covenant  on  the  part  of  the  lessor;  namely,  that  the  lessees,  at  the  end  of  the  term, 
or  sooner  if  they  should  so  please,  except  in  the  cases  aforesaid,  might  remove  all  such 
engines,  *c.  as  had  theretofore  been  set  up,  and  also  all  such  engines,  &c  ,  as  should 
be  by  them  set  up  on  the  smelting  premises ;  because  it  proves  that  the  omission  of 
a  similar  provision  respecting  the  fixtures  previously  set  up  on  the  mining  premises 
could  not  have  been  owing  to  oversight.  All  I  feel  myself  bound  to  look  at  is,  the 
intention  of  the  parties,  and  I  think  I  can  discover  in  these  covenants  an  intent,  that 
in  case  of  the  determination  of  the  demise  by  forfeiture,  the  lessees  were  not  to  be  at 
liberty  to  remove  any  of  the  fixtures ;  but  that  the  lessor  was  to  have  them  all,  in 
order" to  make  up  for  the  loss  which  he  might  sustain  by  the  forfeiture.  Accord- 
ingly, I  am  of  opinion,  that  judgment  ought  to  be  given  for  the  claimant  on  all 
the  pleadings  to  which  the  demurrers  are  applicable,  and  that  the  king's  hands  must 
be  amoved. 

Geaham,  B.,  concuiTed,  that  the  extent  could  not,  for  the  reasons  stated  by  the 
Chief  Baron,  be  binding  on  the  residue  of  the  term,  and  the  buildings,  and  the  fixtures 
existing  at  the  date  of  the  demise ;  but  expressed  doubts  respecting  the  forfeiture  of 
the  fixtures  erected  during  the  term,  principally  grounded  on  the  language  of  the 
clause  of  re-entry,  by  which  it  had  been  provided,  that  in  case  the  premises  should  be 
extended,  or  taken  in  execution,  it  should  be  lawful  for  the  lessor,  &c.,  into  the  demised 
premises  to  enter,  "and  the  same  to  have  again,  [562]  retain,  repossess,  and  enjoy,  as 
on  their  or  his  first  and  former  estate."  The  learned  Baron  inclined  to  think,  that  the 
words  "  first  and  former  estate,"  should  be  limited  in  their  construction,  to  the  interest 
of  the  lessor  in  the  premises  as  left  by  the  former  tenants,  excluding  the  fixtures 
subsequently  set  up. 

Garkow,  B.,  said  he  had  been  sitting  at  Nisi  Prius  during  the  argument,  but  that 
having  carefully  read  over  all  the  pleadings,  he  concurred  in  the  opinion  delivered 
by  the  Chief  Baron,  without  entertaining  a  doubt  on  any  part  of  the  case. 

HuLLOCK,  B.,  was  of  the  same  opinion,  in  the  result,  with  the  majority  of  the  Court. 

Judgment  for  the  Claimant. 

[563]    In  the  Exchequer  Chamber.     (Before  the  Whole  Court.) 

Irving  and  Others  v.  Viana  and  Others.  July  7th,  182.5. — The  bill  required  the 
defendant  to  state  the  persons  from  whom,  and  by  whom,  and  at  what  prices,  and 
in  whose  presence,  certain  goods  had  been  purchased  :  the  defendant  put  in  an 
answer  in  the  terms  of  the  bill.  The  bill  was  afterwards  amended,  by  charging 
some  unimportant  facts.  The  defendant  put  in  an  answer  to  the  amended  bill, 
and  took  the  opportunity  to  state,  that  a  parcel  of  the  goods,  as  he  then  recollected, 
had  been  purchased  of  A.  B.,  (a  person  not  named  in  the  former  answer),  but 
without  stating  any  of  the  particulai'S  required  by  the  bill.  On  exceptions  taken, 
the  Court  was  of  opinion,  that  a  special  application  should  have  been  made  for 
leave  to  file  exceptions.  — It  is  a  general  rule,  that  after  order  to  amend,  the  right 
to  except  to  the  answer  to  the  original  bill  is  waived. 

Bill  for  a  commission  to  examine  witnesses  at  Rio  Janeiro,  and  other  places  abroad, 
and  for  an  injunction  to  restrain  the  defendants  from  proceeding  in  certain  actions  on 
policies  of  insurance.  The  bill  alleged,  that  though  the  insurance  was  effected  on 
goods  and  merchandize  represented  to  be  on  board  the  ship  mentioned  in  the  bill,  yet, 
that  in  fact,  no  goods  were  on  board  when  the  ship  was  lost ;  and  that  the  ship  was 
wilfully  lost  for  the  purpose  of  concealing  the  fraud.  The  bill  called  on  the  defen- 
dants to  set  forth  the  particulars  of  all  and  every  the  goods  purchased  by  them,  and 
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alleged  to  be  on  board  the  ship,  and  the  prices  thereof,  and  when,  and  by  whom,  and 
of  whom,  and  in  whose  presence,  all  and  every  such  goods  were  purchased. 

The  answer  stated,  that  the  defendants  purchased  certain  goods,  mentioned  in  the 
answer,  of  the  persons,  at  the  times,  at  the  prices,  in  the  manner,  and  in  the  presence 
of  the  persons,  therein  mentioned. 

The  plaintiffs  afterwards  moved  for  and  obtained  an  order  for  a  commission,  on 
paying  the  money  into  Court. 

The  plaintiffs  subsequently  amended  their  bill,  by  charging  some  unimportant  facts. 
The  defendants  put  in  an  answer  to  the  amendments,  and  took  that  opportunity  to 
state,  that  they  purchased  a  parcel  of  the  goods  in  the  bill  mentioned,  of  the  persons, 
at  the  times,  and  in  manner  in  their  former  answer  mentioned  :  and  they  also  purchased, 
as  they  then  recollected,  a  parcel  of  the  said  goods  from  [564]  A.  B.  (a  person  not 
named  in  their  former  answer),  of  the  value  of  1001.  and  upwards.  The  times  when 
the  defendants  purchased  such  goods,  or  in  whose  presence,  or  by  which  of  the  defen- 
dants in  particular,  the  same  were  purchased,  were  not  stated. 

E.TCeptions  were  taken  to  the  answer,  in  consequence  of  the  defects  above  noticed, 
and  now  came  on  for  argument. 

Jervis  and  Phillimore,  for  the  defendants.  These  exceptions  cannot  be  received, 
they  arise  out  of  inquiries  contained  in  the  original  bill  to  which  we  put  in  an  answer, 
to  which  no  exceptions  were  taken  :  the  right  to  except  was  waived  by  the  subsequent 
amendment.  The  practice  of  the  court  of  Chancery  is  invariably  that,  after  order  to 
amend,  no  previous  exceptions  being  taken,  the  right  to  except  to  the  answer  to  the 
original  bill  is  waived.  If  there  be  any  ground  of  exception  to  this  rule,  a  special 
application  ought  to  have  been  made  for  leave  to  file  exceptions.  If  any  slight  altera- 
tion had  been  made  in  the  amended  bill,  by  varying  the  particular  inquiries,  we  should 
have  been  bound  to  answer  ;  but  that  not  being  the  case,  if  we  had  repeated  what  we 
had  before  stilted,  the  answer  might  have  been  referred  for  impert  nence. 

Pepvs,  and  G.  Richards,  relied  on  the  facts  stated  in  support  of  the  right  to  file 
exceptions. 

Alexander,  C.  B.  Without  entering  into  the  consideration  of  the  question  raised, 
as  to  the  piopiiety  of  a  special  application  in  all  cases,  lam  inclined  to  think  it  would 
have  been  the  more  correct  course,  in  this  instance,  to  have  made  an  application  for 
leave  to  file  exceptions,  so  framed  as  to  meet  the  answer  to  the  amended  bill.  We 
all  know  what  the  geiieial  rule  is ;  but  I  think,  that  in  this,  as  in  many  other  cases, 
such  a  course  ought  to  be  [565J  adopted.  Suppose  a  man  were  to  file  a  bill  against  a 
person  as  his  agent,  charging  him  with  the  receipt  of  money  for  his  use,  and  it  was 
material  to  know  from  whom,  and  when,  he  received  it ;  he  puts  in  an  answer,  and  then 
the  bill  is  amended  for  some  other  purpose,  and  he  takes  that  opportunity  to  state,  that 
he  had  forgotten  to  admit  other  sums  which  he  had  received,  without  stating  any  of 
the  circumstances  necessary  to  be  answered.  It  never  could  be  contended  that  such 
would  be  a  sufficient  answer,  and  surely  some  method  of  excepting  to  it  ought  to  be 
allowed. 

Graham,  B.  I  have  no  doubt  as  to  what  ought  to  be  done  in  this  case,  but  only 
as  to  the  manner  in  which  it  is  brought  before  the  Court.  Here  a  person  files  a  bill, 
and  after  answer  amends  his  bill ;  he  rests  on  the  facts  stated  in  the  answer,  and  makes 
his  amendments  alio  intuito;  and  then  the  defendant  taking  this  opi  ortunity,  states 
facts  in  qualification  of  his  former  answer;  and  then  he  contends,  that  the  plaintiff 
cannot  question  the  facts  so  introduced  by  him,  and  that  we  should  not  sutt'er  the 
plaintift'  to  inquire  ijito  the  truth  of  any  of  the  facts  so  intioduced  in  the  subse- 
quent answer.  I  think  this  is  not  within  the  general  rule  of  the  Court,  and  that  the 
plaintiff  ought  to  have  some  means  of  getting  a  full  answer  as  to  these  facts  from  the 
defendant. 

Garrow,  B.  It  is  of  very  great  importance  to  abide  by  general  rules  ;  but  it  would 
have  the  effect  of  making  them  work  injustice  sometimes,  if  they  were  never  on  any 
occasion  to  be  departed  from.  It  appears  to  me,  however,  that  parties  should  not  be 
at  liberty  to  choose  for  themselves,  but  that  a  special  application  should  be  made  to 
the  Court ;  for  if  not,  it  would  be  impossible  to  say  there  was  any  general  rule  on  the 
subject. 

[566]  HuLLOCK,  B.  I  think  .some  ground  ought  to  be  laid  before  the  Court  to 
consider,  whether  it  is  proper  that  exceptions  should  be  taken.  I,  for  one,  do  not 
mean  to  give  any  opinion  whether  any  such  ground  has  or  has  not  been  laid  in  this 
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case.  It  is  for  the  party  making  a  special  application  to  lay  sufficient  ground  before 
the  Court.  It  is  for  the  ends  of  justice,  and  for  the  convenience  of  the  practice  of  the 
Court,  that  general  rules  should  be  adhered  to.  And  I  think  that  in  this  instance,  the 
party  'shoukf  be  compelled  to  apply  to  the  Court  for  leave  to  file  exceptions. 

Pepvs,  and  G.  Kichards,  for  the  plaintiff,  then  applied  for  leave  to  except ;  but 
subsequently  agreed  to  waive  the  exceptions,  and  to  apply  for  leave  to  amend. 

The  exceptions  were  accordingly  waived,  with  the  same  costs  as  if  they  had  been 
overruled. 

Pepys,  and  G.  Kichaids,  afterwards  moved  to  amend,  without  prejudice  to  the 
injunction  granted  in  the  cause,  on  an  affidavit  of  the  plaintiffs'  solicitor,  that  the 
plaintiffs  and  their  agents  had  lately  received  information,  from  which,  if  permitted 
to  amend,  they  believed  they  should  obtain  important  admissions  from  the  answers  of 
the  defendants. 

Jervis,  and  Phillimore,  opposed  the  application,  contending  that  it  was  merely  for 
delay. 

The  application  was  directed  to  stand  for  the  following  day,  in  order  that  an 
affidavit  of  the  nature  and  materiality  of  the  facts  desired  to  be  introduced  by  amend- 
ment might  be  produced,  which  being  done,  the  Court  permitted  the  plaintiffs,  on 
payment  of  the  costs  of  the  motion,  to  amend  ;  the  amendment  to  be  made  within  a 
week  ;  and  the  commission  to  be  sent  abroad  within  a  week  after  the  answer  to  the 
amendment  should  be  put  in. 

[567]    In  the  Exchequer  Chamber.    (Before  the  Lord  Chief  Baron.) 

Jones  v.  Eoberts.  July  11th,  182.5. — On  a  bill  of  foreclosure,  an  order  being 
obtained,  enlarging  the  payment  of  the  principal  money,  on  condition  of  the 
interest  being  paid,  the  defendant  neglecting  to  pay  the  interest,  the  plaintiff 
obtained  the  usual  decree  absolute,  on  motion,  as  of  course.  A  petition  to  dis- 
charge this  decree,  as  obtained  by  surprise,  was  dismissed  with  costs. — Genei'ally 
speaking,  an  order  takes  effect  from  the  time  it  is  pronounced. — Quisre. — If  the 
Chief  Baron,  sitting  alone,  has  authority  under  the  statute  to  set  aside  a  decree 
made  by  the  whole  Court.     Semble,  that  he  has,  on  the  ground  of  convenience. 

This  was  a  petition  to  discharge  an  order  made  by  the  Court,  on  motion,  on  the 
ground,  that  such  order  had  been  obUdned  by  surpiise. 

The  decree,  was  the  common  decree  for  a  foreclosure,  and  after  the  Master's 
report  had  been  made,  appointing  a  time  for  payment,  the  defendant  obtained  the  usual 
order,  enlarging  the  time  for  payment  of  the  principal  money  and  intei'est,  for  the 
further  space  of  six  months.  At  the  expiration  of  that  time,  and  in  the  month  of 
December,  1824,  the  defendant  applied  for  six  months'  further  time  for  the  payment 
of  the  principal  money  and  interest,  alleging,  that  the  property  was  of  much  greater 
value  than  the  money  secured,  and  that  he  was  in  treaty  for  the  raising  of  money  to 
pay  off  the  mortgage.  This  application  was  opposed  ;  but  the  Court  granted  the  six 
months'  further  time,  on  the  defendant  submitting  to  pay  forthwith  the  amount  of  the 
interest  acci'ued  due. 

The  defendant  omitting  to  draw  up  the  order,  or  to  comply  with  the  terms  of  it, 
the  plaintiff,  in  the  February  following,  moved  to  make  the  decree  absolute,  which 
was  ordered,  as  a  matter  of  course. 

The  object  of  the  present  petition  was,  to  discharge  the  order  making  the  decree 
absolute,  on  the  ground,  that  it  had  been  obtained  by  surprise,  after  the  order  had  been 
obtained  for  further  enlarging  the  time. 

The  petition  was  supported  by  an  affidavit,  that  a  treaty  was  pending  between 
the  paities  when  the  order  was  obtained  ;  that  a  tender  of  the  principal  money, 
interest,  and  costs,  had  since  been  made  to  the  plaintiff,  and  had  been  refused  by 
him  ;  and  also  by  an  affidavit  of  the  tenant  in  [568]  possession,  that  he  was  willing 
to  purchase  the  property  for  1.5001.,  exclusive  of  timber.  The  mortgage  was  stated 
to  be  7501.,  and  the  value  of  the  property  to  be  upwards  of  501.  per  annum. 

Martin,  H.,  and  Knight,  in  support  of  the  petition,  contended  that  the  order  had 
been  obtained  l)y  surprise,  and  in  breach  of  good  faith.  That  although  the  order  for 
further  enlarging  the  time  had  not,  in  fact,  been  drawn  up,  it  was  omitted  to  be  so  in 
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consequence  of  the  treaty  between  the  parties ;  and  that  though  it  was  not  drawn  up, 
yet  it  was  to  all  intents  as  effectual  the  moment  it  was  pronounced.  Many  cases  had 
occurred  in  which  parties  had  been  committed  for  the  breach  of  an  order,  though 
not  drawn  up,  but  only  pronounced.  Injunctions  would  otherwise  in  many  cases  be 
useless,  for  the  mischief  would  be  done,  if  it  were  necessary  to  wait  for  the  drawing 
up  of  the  order.(a) 

Temple,  for  the  plaintiflF,  urged  that  every  reasonable  indulgence  had  been  given 
to  the  defendant  by  the  Court,  and  by  the  plaintiff:  and  he  contended,  that  the  Chief 
Baron  could  not  set  aside  a  decree  pronounced  by  the  whole  Court.  That  the  order 
of  December,  182J:,  was  conditional  on  the  defendant's  paying  the  interest  then  due, 
and  as  he  was  unable,  or  neglected,  so  to  do,  the  order  had  no  effect.  That  due  notice 
had  been  given  of  the  application  to  make  the  decree  absolute  ;  and  the  decree  having 
been  enrolled,  the  Court  had  no  authority  to  vary  it. 

[569]  Martin  replied. 

Alexander,  C.  B.  I  certainly  have  never  had  occasion  to  consider,  whether, 
under  the  act  of  parliament  enabling  the  Chief  Baron  to  sit  alone  in  Equity,  I  have, 
or  have  not,  the  power  to  discharge  an  order  made  in  a  cause  heard  before  all  the 
B.irons  :  but  if  I  have  not  authority  so  to  do,  it  appears  to  me,  that  very  great 
inconvenience  may  sometimes  arise  to  the  suitors  of  this  Court.  Let  this  petition  stand 
for  hearing  before  the  whole  Court,  on  the  first  day  in  Michaelmas  term. 

On  the  ISth  November,  the  petition  was  heard  before  the  whole  Court,  and  was 
dismissed  with  costs. 


In  the  Exchequer  Chamber.    (Before  the  Lord  Chief  Baron.) 

PiGOTT  r.  Bagley.  Sittings  after  Trinity  Term.  July  11,  13,  182.5 — By  partnership 
articles,  it  was  stipulated,  that  the  partnership  should  continue  for  19  years,  and 
that  if  either  of  the  partners  should  die,  duiing  the  term,  the  widow,  or  other 
legal  personal  representative  of  the  partner  so  dying,  should  be  let  into  the 
partnership,  and  become  a  partner  therein,  in  the  same  manner,  and  upon  the 
same  terms  and  conditions : — Held,  that  this  was  not  an  absolute,  or  imperative 
obligation  on  the  widow  or  personal  representative  to  become  a  partner,  but  only 
an  option  so  to  do,  with  a  stipulation  by  the  surviving  partner  to  admit  them  : 
Held,  also,  that  the  widow,  or  personal  representative,  was  entitled  to  a  reasonable 
time  to  inspect  and  examine  the  partnership  accounts,  but  not  to  have  the 
accounts  taken,  before  thev  elected  whether  they  would  become  partners. — The 
usual  case  of  election  is,  where  a  person  has  a  right,  independent  of  a  testator, 
and  the  testator  gives  such  person  some  othei'  right  or  lienefit,  on  condition  of 
the  former  being  relinquished,  as  the  dower  of  a  widow  ;  and  in  such  Ciuse,  the 
party  is  entitled  to  know  the  precise  value  of  the  benefit  intended,  before 
election. 

The  original  bill,  in  this  case,  was  filed  by  Sarah  Pigott,  Robert  Langdoii,  John 
Steer,  Thomas  Storer,  and  William  Whiston,  as  the  executors  of  the  will  of  Nathaniel 
[570]  Kirk  Pigott,  deceased,  against  the  defendants,  Bagley  and  Maddeley,  who  were 
the  partners  of  the  said  Nathaniel  Kirk  Pigott,  in  his  life-time,  in  the  trade  of  tape 
manufacturers.  The  original  bill  stated  the  partnership  articles,  dated  the  2nd  of 
June,  1817.  between  Nathaniel  Kirk  Pigott,  and  the  defendants,  which  contained, 
among  other  provisions,  stipulations, — "that  the  partners  should  continue,  and  be 
co-partners  for  the  term  of  nineteen  years  :  and  that  if  either  of  the  partners  should 
die  during  the  said  t«rm  of  nineteen  years,  the  widow,  or  other  legal  personal 
representative  of  the  partner  so  dying,  should  be  let  into  the  said  partnership  concern, 
and  be,  and  become  a  partner  therein,  in  the  same  manner  and  upon  the  .same  stipula- 

((/)  The  party,  however,  must  have  immediate  notice  of  the  order.  It  seems,  that 
if  the  party  to  be  affected  by  the  injunction,  or  his  attorney,  be  present  in  Court 
when  the  order  is  made,  or  during  the  time  it  is  applied  for,  and  before  the  order  pro- 
nounced, or  if  he  has  any  information  of  it  given  to  him,  it  will  be  sufficient.  See 
Anon.,  3  Atk.  567  ;  Skip  v.  llarwood,  ibid.  564  ;  Hearne  v.  Tennant,  14  Ves.  136  ; 
James  v.  Downes,  18  Ves.  522  ;  Kiinpton  v.  Eve,  2  Yes.  &  B.  349. 
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tions,  terms  and  conditions,  to  all  intents  and  purposes,  as  the  partner  so  dying  stood 
at  the  time  of  his  decease ;  but  so,  nevertheless,  that  in  case  any  widow  of  any  such 
deceased  partner  should  marry  again,  any  husband  she  might  take,  should  not  inter- 
meddle or  interfere  in  the  management  of  the  concern,  without  the  consent  of  the 
surviving  partners."  The  bill  then  stated  the  death  of  Nathaniel  Kirk  Pigott,  in 
October,'^! 8l'0,  having  made  his  will,  dated  1st  December,  1819,  and  appointed  the 
plaintitfs  executors  ;  and  charged,  that  at  his  decease,  the  partnership  accounts  were 
unsettled,  and  a  balance  was  due  to  him.  The  bill  also  charged,  that  the  defendants 
refused  to  produce  or  render  any  accounts,  and  the  plaintiff's  were  therefore  unable 
to  judi^'e  whether  it  would  be  adviseable  for  them  to  avail  themselves  of  the  clause 
in  the  articles  or  not.  The  bill  prayed  an  account  of  the  partijership  dealings  and 
transactions,  and  that  the  shares  of  the  plaintiffs,  as  executors  of  the  will  of  Nathaniel 
Kirk  Pigott,  might  be  ascertained,  and  paid,  and  secured  to  them  ;  and  that  the 
plaintiffs" might  be  declared  entitled  to  be  let  into  the  said  partnership  business  or 
not,  as  might  appear  most  for  the  benefit  of  the  said  testator's  estate,  on  a  full 
discovery  of  the  state  of  the  said  [571]  concern  at  the  time  of  the  death  of  the  said 
testator,  and  since  that  time ;  and  that,  for  the  purpose  of  enabling  the  plaintiffs  to 
make  their  election,  the  several  accounts  therein  mentioned  might  be  taken. 

The  several  executors  of  Nathaniel  Kirk  Pigott,  except  Sarah  Pigott,  subsequently 
to  the  filing  of  the  original  bill,  renounced  the  probate  of  the  testator,  and  thereupon 
Sarah  Pigott  filed  her  supplemental  bill  against  them,  and  against  the  surviving 
partners,  praying,  that  the  last-named  defendants  might  be  decreed  to  account  with 
her,  as  the  sole  executrix  of  Nathaniel  Kirk  Pigott,  for  his  share  in  the  partnership 
propeity ;  and  that  she  might  be  at  liberty,  as  such  sole  executrix,  to  elect  to  become 
a  partner  or  not,  as  she  might  think  fit ;  and  in  case  she  should  elect  not  to  become 
a  partner,  the  partnership  property  and  effects  might  be  converted  into  money,  and 
her  share  be  paid  to  her. 

The  defendants,  the  surviving  partners,  by  their  answer,  contended  that,  according 
to  the  partnership  articles,  it  was  imperative  on  the  plaintiff  to  become  a  partner  for 
the  remainder  of  the  nineteen  years.  They  also  insisted  that,  if  the  plaintiff'  was  not 
absolutely  bound  by  the  articles,  yet  that  she  had,  in  fact,  elected  to  become  a  partner, 
by  accepting  some  part  of  the  partnership  monies  which  had  been  paid  to  her.  And 
they  disputed  the  right  of  the  plaintiff'  to  require  an  account. 

The  defendants,  the  executors,  by  their  ansvvei',  declined  to  interfere. 

The  plaintiff'  proved  that  in  the  year  18:^1,  after  the  testator's  decease,  a  statement 
of  the  partnership  accounts  was  delivered  by  the  surviving  partners  ;  that  the  partner- 
ship books  were  examined  by  an  agent  on  her  behalf,  who  required  further  accounts, 
that  she  might  be  able  to  ascertain  the  extent  of  her  interest :  and  that  therd  were 
several  errors  in  the  account  furnished  by  the  surviving  partners. 

[572]  M.u  tin,  H.,  and  Spence,  for  the  plaintiff.  The  chief  objection  to  the  present 
suit  is  that  which  arises  from  the  observation  of  the  Lord  Chancellor,  in  Futiuan  v. 
Umnfray  (2  Ves.  &  B.  329).  Previously  to  that  case,  considerable  doubts  were 
entertained  by  many  persons  whether  such  a  bill  could  not  be  filed.  This  is,  however, 
a  very  different  case,  this  being  a  bill  to  ascertain  whether  the  business  is  profitable 
or  otherwise  :  for  it  cannot  be  contended  that  a  person  is  bound  to  enter  into  a 
partnership,  without  knowing  whether  it  is  a  losing  or  an  advantageous  concern. 
The  defendants  could  not  compel  an  executor  to  become  a  partner  against  his 
inclination,  and  with  a  certainty  of  ruin.  The  plaintiff'  in  this  case  has  such  an 
interest  as  entitles  her  to  call  for  an  account,  and  the  partnership  articles  necessarily 
imposed  an  undertaking  on  the  surviving  partners,  to  do  all  proper  acts  for  enabling 
the  executor  of  a  deceased  partner  to  form  an  opinion  on  the  propriety  of  becoming, 
or  refusing,  to  be  a  partner.  Bills  are  constantly  filed  when  a  widow  is  entitled  to 
a  common  law  right,  as  dower,  and  also  entitled  to  other  property,  on  condition  of 
her  releasing  her  dower,  for  a  discovery,  that  she  may  know  how  to  elect. 

In  case  the  plaintiff'  shall  be  considered  to  have  elected,  she  asks  for  an  account 
of  what  the  testator's  estate  has  made  since  his  decease.  The  only  remedy  which 
one  pai-tner  has  against  another,  is  to  file  a  bill  for  an  account.  Harrismi  v.  Ariiiitage 
(4  Madd.  14.3),  referring  to  Fonnan  v.  Ilomfnn/,  lays  down  this  doctrine  ;  and  Kiiowles 
v.  HaiKjhton  (11  Ves.  168),  shews  that  such  was  the  rule  of  the  Court;  and  though  it 
is  not  an  express  decision  on  the  point,  it  was  there  taken  for  granted  that  such 
a  bill  might  be  tiled. 
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Bickersteth,  for  the  defendants,  the  surviving  partners.  The  intention  of  the 
parties  was,  that  the  partnership  should  [573]  not  determine  by  the  death  of  any 
of  the  partners,  but  should  continue  dui'ing  the  term  of  nineteen  years,  contemplating, 
that  it  might  become  either  advantageous  or  burdensome.  The  true  effect  of  the 
clause  is,  that  a  partner  may  by  will  give  his  widow  the  right  to  become  a  partner 
if  he  thinks  fit,  but  that  in  case  he  does  not,  the  personal  representative  is  absolutely 
bound.  It  is  true,  that  she  could  not  elect  without  the  consent  of  the  personal 
representatives,  as  it  might  tend  to  the  prejudice  of  the  creditors.  The  plaintiff'  has 
no  right  to  ask  for  a  dissolution,  except  she  shews  fraud  or  misconduct  on  the  part 
of  the  surviving  partners,  which  would  have  entitled  her  husband,  if  living,  to  a 
dissolution.  As  soon  as  the  widow  proved  the  will,  she  elected,  liy  so  doing,  to 
become  a  partner,  and  she  is  bound,  as  the  persotial  representative,  by  the  testator's 
contract,  to  continue  a  partner.  The  question,  whether  a  partner  has  a  right  to  come 
for  an  account,  without  praying  a  dissolution,  cannot  be  agitated,  after  the  numerous 
decisions  of  the  present  Loi'd  t'hancellor.  In  Formm  v.  Hmnfrai/,  the  late  Sir  Samuel 
Komilly  searched  in  vain  for  authorities,  and  that  ease  has  been  confirmed  by  several 
subsequent  decisions  of  the  Lord  Chancellor:  ITaters  v.  Taylor  (15  Ves.  10);  Marshall 
v.  Coleman  (2  Jac.  &  W.  266). 

No  case  has  occurred  for  many  years  past,  in  which  the  question  has  not  been 
asked,  whether  the  bill  prayed  a  dissolution?  In  all  the  cases  respecting  the  theatres, 
the  Lord  Chancellor  has  uniformly  thrown  out  the  necessity  of  an  arrangement  being 
entered  into,  to  prevent  his  putting  a  termination  to  the  partnership.  In  Lalouche  v. 
Derhii,  in  the  last  vacation,  on  an  application  for  an  injunction,  the  Lord  Chancellor 
looked  into  the  bill  to  see  if  it  prayed  a  dissolution,  and  finding  it  did  not,  sent  the 
parties  back,  and  would  not  interfere  until  the  [574]  bill  was  amended  in  that  respect. 
In  Jan  Sandau  v.  Moore,  about  two  months  since,  before  the  Lord  Chancellor,  a 
demuirer  to  a  bill  for  an  account  of  partnership  dealings,  because  it  did  not  pray  a 
dissolution,  was  allowed.  The  clear  result  of  all  the  cases  is,  that  in  no  instance  has 
a  bill  been  filed  by  a  partner  requiring  a  general  account,  without  pniying  a  dissolu- 
tion.    And  the  bill  in  this  case  not  doing  so,  ought  to  be  dismissed. 

Skirrow,  for  the  defendants,  the  executors,  who  had  renounced. 

Martin,  in  reply.  The  Com-t  will  not  make  persons  partners  by  implication.  No 
case  can  be  shewn,  where,  l)y  implication,  executors  have  been  held  to  be  partners  ; 
for  if  the  argument  on  the  other  side  be  correct,  the  Court  has  no  power  to  determine 
a  partnership,  except  in  case  of  fraud.  But  what  was  the  use  of  the  pi'ovi-so  in  this 
case,  if  the  parties  were  already  absolutely  bound  1  Can  the  surviving  partners 
prevent  the  personal  representative  from  calling  in  every  shilling  of  the  testator's 
property  for  payment  of  debts;  could  not  the  legatees,  even,  do  so?  In  For?nan  v. 
Uomfray,  the  Lord  Chancellor  put  the  case  on  the  inability  of  the  Court  to  give 
adecpiate  relief;  for  when  the  bill  only  calls  for  an  account,  it  merely  turns  the  Court 
into  an  accountant  Unless  the  partnership  is  established,  the  cases  cited  cannot 
apply.  Van  Sandau  v.  Mom-e,  was  decided  on  the  ground  of  want  of  paities.  All  the 
cases  were  cases  of  bills  between  partners ;  in  this  case,  the  plaintiff  is  not  a  partner. 

Alexander,  C.  B.  The  bill  in  this  case  prays  nothing  more  thaii  an  account,  for 
the  purpose  of  enabling  the  plaintiff"  to  elect  whether  she  will  become  a  partner  or 
not,  which  is  founded  on  the  clause  in  the  articles. 

In  the  first  place,  it  has  been  contended,  on  the  part  [575]  of  the  defendants,  that 
the  accounts  are  not  necessary  with  a  view  to  this  election  ;  for,  that  there  is  a  posi- 
tive undertaking  to  continue  the  partnership  for  nineteen  years,  and  that  the  partner- 
ship is  not  determined  according  to  the  usual  rule  of  law,  by  the  death  of  one  partner ; 
that  the  only  option  intended,  was  for  the  widow  to  become  a  partner  ;  and  if  she  did 
not,  the  stipulation  was  absolute,  that  the  personal  representative  should  continue 
such  a  partner.  I  cannot  go  the  length  of  this  argument.  It  would  be  a  most  incon- 
venient construction,  and  contrary  to  the  terms  and  spirit  of  the  articles.  It  is  a 
stipulation,  on  the  part  of  the  surviving  partners,  to  permit  the  widow  or  personal 
representative  of  a  deceased  partner  to  become  co-partners;  being  a  covenant,  as  it 
seems  to  me,  that  they  will  consent  either  to  admit  the  widow  or  personal  repre- 
sentative, and  not  to  a  stipulation  on  the  part  of  the  deceased  partner,  that  his 
widow  or  personal  representative  shall  became  a  partner.  To  have  such  an  effect, 
it  would  be  necessary  that  there  should  be  an  express  provision,  that  the  partner- 
ship should  continue,  in  all  events,  for  nineteen  years.     I  do  not  find  anv  such  in  the 
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articles,  and  I  think,  therefore,  it  was  open  to  the  executor  to  become  a  partner,  or 
to  relinquish  the  concern.  This  being  so,  I  am  next  to  consider,  whether  this  bill  is 
properly  brought,  and  I  think  it  is  not ;  for  where  an  option  is  given,  it  would  be  a 
most  inconvenient  course  to  hold,  that  the  party  is  not  bound  to  make  his  election, 
until  after  the  accounts  shall  have  been  taken  in  the  Master's  office.  To  do  so,  would 
be  to  make  a  most  violent  use  of  the  judicature  of  a  court  of  Equity,  and  would  be 
attended  with  the  greatest  abuse  ;  and  such  a  decision  would  be  attended  by  the  most 
mischievous  consequences.  The  present  case  has  been  compared  to  a  case  of  election  ; 
but  between  which  and  the  present,  there  is  no  analogy.  The  usual  cases  of  election 
are,  where  a  person  has  a  right,  independent  of  the  testator,  and  the  [576]  testator 
gives  to  such  person  some  other  right  or  benefit,  on  condition  of  the  former  right 
being  relinquished.  In  such  case,  it  is  nothing  more  than  fair,  that  the  heir,  or  other 
person,  should  give  an  account  to  the  widow,  or  other  person,  making  the  election, 
before  they  decide ;  and  it  has,  therefore,  been  held,  that  the  widow  is  not  bound  to 
elect,  whether  she  will  take  her  dower,  or  a  benefit  provided  for  her  by  will,  until  the 
nature  and  amount  of  that  benefit  is  ascertained.  Here,  there  is  merely  a  contract 
by  which  the  partners  agree  to  let  the  widow,  or  personal  representative,  into  the 
partnership;  but  it  would  be  most  improper  that  the  partnership  should  be  suspended 
until  the  accounts  are  taken  ;  and  who  can  tell  what  time  may  be  required  for  this 
purpose.  Still,  I  think,  some  opportunity  ought  to  be  given  to  the  plaintiff  to  examine 
the  accounts.  It  appears  to  me,  that  the  parties  have  misunderstood,  not  only  the 
effect  of  the  articles,  but  each  other ;  the  one  party  contending  that  the  other  had 
elected  to  become  partner ;  and  the  other  insisting  on  an  account  before  she  would 
elect :  and  I  am,  therefore,  disposed  to  make  an  order  adapted  to  the  particular 
circumstances  of  the  case,  and  not  to  be  laid  down  as  a  general  rule.  I  think  I  must 
allow  the  plaintift'  three  months'  time  to  inspect  the  partnership  books  and  accounts, 
and  to  make  her  election.  If  at  the  end  of  the  three  months  she  shall  elect  to  become 
a  partner,  the  bill  must  be  dismissed  ;  but  on  the  other  hand,  should  she  elect  not  to 
become  a  partner,  then  an  account  must  he  demanded  of  the  partnership  property 
and  eflects,  down  to  the  time  of  the  decease  of  her  late  husband. 


[577]    In  the  Exchequer  CHAsrsER.     (Before  the  Whole  Court.) 

The  Kev.  WiLLLiM  Evans,  Clerk,  r.  Stephen  Rowe  and  William  George. 
July  1st,  1824. (rt)  July  7th,  182.5. — Tithe  held  to  be  payable  for  oak  wood, 
springing  or  growing  from  the  germins,  or  stumps  of  trees,  formerly  felled, 
though  such  wood  was  timber  of  the  growth  of  80  years,  and  upwards  :  the 
Court  considering  itself  bound  so  to  decide,  from  the  authorities  on  the  subject, 
but  expressing  an  opinion,  that  the  decree  would  probably  be  different,  if  the 
point  were  res  integra. — By  gros  bois,  in  the  statute  4-5  Edw.  .3,  is  intended  wood, 
of  the  species  of  timber,  of  twent}'  years',  or  greater  growth  ;  but  the  statute  does 
not  point  to  the  means  of  growth,  whether  it  shall  be  from  seed  or  germins  : 
according  to  the  authorities,  however,  the  growth  must  be  from  the  former,  and 
germins,  of  whatever  age  or  size,  are  liable  to  tithes. 

The  bill,  filed  in  January  1820,  stated  that  in  June,  1810,  the  plaintiff  was  instituted 
and  inducted  to  the  rector\  of  Loveston,  in  the  county  of  Pembroke,  and  had  ever 
since  been,  and  then  was,  rector  thereof  ;  and  as  such  rector,  entitled  to  all  tithes, 
great  and  small,  arising,  growing,  and  renewing  in  and  throughout  the  parish  of 
Loveston,  and  the  titheable  places  thereof.  That  Aliraham  Leach,  in  the  year  1812, 
occupied  divers  woodlands  in  the  said  parish,  consisting  of  large  and  valuable  oak 
wood,  and  that  such  oak  wood  grew,  not  from  acorns,  as  original  or  maiden  trees,  but 
from  old  oak  stools,  belonging  to  trees  that  had  been  felled  many  years  before.  That 
in  the  said  year  1812,  Abraham  Leach  sold  the  oak  wood  to  the  defendants  for  19001., 

(a)  This  case  had  previously  been  heard  before  the  late  Chief  Baron  Richards,  on 
the  24th  of  .'une,  1822  (see  12  Price,  76),  when  his  Lordship  took  time  to  look  into 
the  authorities ;  and  subsequently  directed  the  cause  to  be  heard  before  the  whole 
Court. 
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the  defendants  undertaking  to  cut  down  and  remove  it  within  the  period  of  three 
years,  within  which  period,  the  defendants  accordingly  barked  the  oak  wood,  and 
felled  and  removed  the  same.  That  the  plaintiff  was  entitled  to  the  tithes  of  the 
bark  and  wood  ;  but  the  defendants  refused  to  set  out  or  make  compensation  for  the 
same,  on  an  allegation  that  the  oak  wood  was  gros  [578]  bois,  above  the  age  of 
twenty  years,  and  exemiit  from  tithes.  The  bill  charged,  that  the  wood  was  not 
gros  bois,  and  did  not  grow  from  acorns,  but  from  old  stools  or  stumps  ;  and  that  if 
any  of  the  wood  were  gros  bois,  it  had  been  cut  down  and  intermixed  with  that  which 
was  not  gros  bois  ;  and  that  the  whole,  therefore,  became  liable  to  tithes.  The  bill 
prayed,  that  the  plaintiff  might  be  declared  entitled  to  the  tithe  of  the  oak  wood,  and 
also  to  the  tithe  of  the  bark,  and  an  account  and  payment  of  the  value. 

The  defendants,  by  their  answer,  admitted  the  plaintiff's  title  as  rector  ;  that  Leach 
was  entitled  to  the  woodlands,  which  consisted  of  oak  wood,  and  grew,  not  from  acorns 
as  original  or  maiden  trees,  but  from  old  stools  belonging  to  trees  that  had  been  felled 
upwards  of  80  years  before.  That  Leach  sold  the  wood  to  the  defendant  Eowe  alone, 
who,  subsequently,  admitted  the  other  defendant  a  partner  with  him.  The  defendants 
admitted  the  statement  in  the  bill,  as  to  the  barking,  felling,  and  removing  of  the 
wood  ;  but  said,  that  no  part  of  the  wood  was  gros  bois,  nor  was  gros  bois  intermixed 
with  other  wood.  They  denied  the  plaintiffs  right  to  tithe  the  said  bark  and  wood  ; 
because  the  wood  consisted  of  timber  trees,  which  grew  from  old  stools,  and  had  been 
so  growing  for  upwards  of  SO  years ;  and  that  no  part  thereof  consisted  of  poles  or 
timber  under  the  growth  of  80  years.  The  defendants  then  suggested,  that  it  was 
the  custom  of  the  country,  in  which  the  lands  were  situate,  to  raise  timber  from  the 
stools  of  timber  trees,  which  had  been  before  cut  down,  and  not  from  acorns  ;  and  that, 
by  the  custom  of  the  country  from  time,  &c.,  no  tithe  had  been  paid,  or  payable,  or  of 
right  ought  to  be,  or  was  paid  or  payable,  for  or  in  respect  of  timber  trees  so  raised, 
after  the  same  became  of  the  growth  of  twenty  years.  The  defendants  then  stated, 
that  the  money  received  by  them  from  the  sale  of  the  timber,  was  166.51.  12s.  2|d. ; 
that  in  making  up  [579]  the  accounts,  it  was  ascertained,  that  the  defendants  had 
sustained  a  loss  of  1-551 ,  and  in  consideration  thereof.  Leach  deducted  1001.  from  his 
purchase-money,  which  left  the  defendants  losers  by  their  bargain  to  the  amount  of 
551.  That  the  plaintiff  made  no  claim  for  tithes  until  after  the  whole  of  the  wood  and 
bark  had  been  sold. 

Witnesses  were  examined  on  both  sides  ;  the  general  effect  of  whose  testimony  was, 
that  the  wood  giew  from  old  stools,  and  not  from  acorns,  and  was  considered  to  vary 
in  age  from  sixty  to  one  hundred  years,  and  was  of  considerable  dimensions  :  that  the 
general  mode  of  cultivating  oak  timber,  in  Pembiokeshire,  was  from  stools,  and  that 
where  one  tree  was  grown  from  an  acorn,  a  thousand  were  grown  from  stools.  The 
witnesses  for  the  defendants  also  proved,  that  wood  was  not  considered  in  the 
neighbourhood  liable  to  the  payment  of  tithes. 

Jervis  and  Wilson,  for  the  plaintiff.  The  question  in  this  suit  is  merely,  whether 
tithe  is  payable  for  trees  not  growing  from  seed,  but  from  the  stools  or  stumps  of  trees 
felled  upwards  of  80  years  since.  This,  it  is  apprehended,  must  depend  on  the  con- 
struction of  the  Stat.  45  Edw.  3,  c.  3,(o)  and  the  cases  decided  upon  that  statute.  The 
history  of  that  statute,  and  the  grounds  on  which  it  was  passed,  are  given  at  some 
length  in  Selden  (cap.  8,  sec.  28,  29,  30,  31).  The  statute  very  early  received  a  true 
exposition  in  Sohy  v.  Molim  (Plowd.  468.  Kast.  Ent.  489  b.  1  Eagle  &  Y.  60).  In 
the  argument  in  that  case,  it  was  said  against  the  defendant,  "  that  he  ought  not  to 
have  tithes,  because  the  trees  were  old  trees,  above  the  age  of  twenty  years,  in  which 
case  they  are  an  inheritance ;  and  [580]  for  cutting  down  trees  above  the  age  of 
twenty  years,  a  man  should  have  an  action  of  waste,  and  should  say  therein,  that  the 
termor  had  cut  them  down  to  his  disheritance  .And  if  a  man  has  an  inheritance  in 
the  trees,  and  they  themselves  are  an  inheritance,  from  thence  it  follows,  that  no  tithe 
shall  be  paid  of  them,  for  tithes  are  payable  of  the  measure  of  the  inheritance,  as  of 
ha3',  apples,  and  such  like,  which  are  chattels,  but  not  of  that  which  is  an  inheritance 
itself,  as  trees  above  the  age  of  twenty  years  are."     But  the  decision  was  in  favour  of 

(a)  See  the  statute  at  length,  with  an  observation  on  the  petition  of  the  Commons, 
4  Eagle  &  Y.  9.  The  statute  is  also  stated  at  length  in  the  judgment  of  the  Lord 
Chief  Baron,  post,  and  a  remark  made  on  the  observation  alluded  to  with  respect  to 
the  petition. 
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the  defendant.  The  next  authority  upon  the  subject  is,  the  decision  of  Lord  Coke 
C  Inst  643)  ■  when  speaking  of  trees  of  the  age  of  twenty  years,  he  says,  "This  is 
the  ao-e  to  bar  all  suits  in  court  christian  for  tithes.  And  these  words  are  to  be 
nnderetood  of  grosse  trees,  which  may  serve  for  timber,  and  grow  out  of  their  own 
stubs  ■  for  if  a  man  annually  top  or  lop  timber  trees,  tithes  shall  not  be  paid,  though 
they  be  under  the  age  of  twenty  years  ;  for  as  the  law  privilegeth  the  body  of  the 
tree  bein^  parcel  o"f  the  inheritance,  so  it  does  privilege  the  branches  also.  So  if  a 
man  cut  down  timber  trees,  tithe  shall  not  be  paid  for  the  germins  or  branches  which 
grow  out  of  the  roots,  of  what  age  soever  ;  for  that  the  roots  are  parcel  of  the  inherit- 
ance." Lord  EUenborough,  in  Ford  v.  Racster  (4  Mau.  &  Selw.  130.  3  Eagle  &  Y. 
710),  held  the  reason  assigned  in  the  latter  part  of  Lord  Coke's  dictum  to  be  a  bad 
reason  ;  for  that  every  tree  of  whatever  age,  and  every  ])art  of  every  tree  growing  is 
properly  part  of  the  inheritance  ;  and  that  the  authorities  cited  in  the  margin  of  Lord 
Coke,  were  not  sutticient  to  support  the  position.  The  same  position  was  also  con- 
troverted by  Lord  Hardwicke,  in  Ifalicm  v.  Tri/mi  (Arab.  130.  3  Burn.  E.  L.  481.  Gwill. 
827.  2  Eagle  &  Y.  123),  and  was  questioned  in  Tumor  v.  Smith  (1  Eagle  &  Y.  526). 
In  Lewis  v.  Snell  (3  Eagle  &  Y.  1388),  in  this  Court,  an  account  was  decreed  of  germins 
cut  from  the  stools  of  trees  above  twenty  years'  [581]  growth,  and  whether  any  part 
thereof  had  been  cut  from  stools  above  twenty  years'  growth,  intermixed  with  coppice 
and  underwood.  In  Chichester  v.  Sheldon  (1  Turn  &  K.  245.  3  Eagle  &  Y.  1102),  the 
Master  of  the  Rolls,  whose  judgment  is  entitled  to  the  highest  respect,  as  he  was  fully 
aware  of  the  pendency  of  this  suit  in  this  Court,  and  alluded  thereto  in  his  judgment, 
observed,  "  the  doubt  is,  whether  the  cuttings  from  the  roots  of  trees  are  privileged  or 
not,  according  as  the  trees  were  cut  down  when  above  twenty  years'  growth.  It  is 
quite  clear,  that  so  far  as  applies  to  the  mast  of  a  tree,  if  it  be  timber  that  was  never 
cut  at  all  till  twenty  years'  growth,  all  its  produce  to  time  immemorial  will  be  con- 
stantly privileged,  because  the  tree  once  privileged  communicates  that  privilege  to  its 
germins  for  ever.  The  difficulty  is  as  to  the  germins  arising  from  the  old  stools.  In 
the  2nd  Institute,  it  is  certainly  laid  down,  that  the  germins  from  the  roots  are 
privileged,  as  well  as  those  from  the  mast ;  but  that  point  underwent  very  great 
amendment  in  Jfalton  v.  Tryon,  and,  undoubtedly,  it  was  Lord  Hardwicke's  opinion, 
that  the  passage  in  the  2nd  Institute  was  not  law  ;  that  there  was  a  distinction 
between  the  root  and  the  mast,  that  the  privilege  did  not  attach  upon  the  root,  and 
that  the  germins  cut  from  the  old  roots  were  for  ever  liable."  The  otily  authority  in 
opposition  to  these  cases,  is  Underwood  v.  Buckle,  tried  at  Hereford  summer  assizes,  in 
1812,  before  Mr.  Justice  Bayley,  where  a  verdict  was  given  foi'  the  defendant,  under 
circumstances,  it  must  be  admitted,  precisely  like  the  present.  The  plaintiff  did  not 
move  for  a  new  trial,  and  the  case  therefore  never  underwent  the  revision  of  the 
superior  couit.  If  the  words  of  the  statute  are  to  be  relied  on,  the  plaintiti'  is 
unquestionably  entitled  to  a  decree.  The  words  grois  bois,  in  the  statute,  clearly 
signify  wood  growing  from  mast  or  acorns.  Germins  are  not  privileged  by  being  of 
the  growth  of  twenty  [582]  years,  or  of  any  other  age  :  it  is  true,  the  occupier  may, 
if  he  think  fit,  destroy  the  parson's  right,  by  grubbing  up  the  stumps  altogether,  but 
if  he  does  not,  tithe  is  clearly  payable  for  the  germins  when  cut  down ;  and  if  they 
are  suftered  to  grow  for  80,  or  even  300  years,  the  rights  of  the  church  are  only  post- 
poned until  the  time  when  they  are  felled,  and  are  not  barred  or  destroyed.  The  defence 
made  by  the  answer  of  the  defendants  is  in  the  nature  of  a  non-decimando  ;  but,  to 
establish  such  a  prescription,  it  should  be  laid  as  extending  to  some  known  division  or 
district,  and  should  not,  as  this  defence  does,  leave  the  plaintiff  wholly'  in  the  dark  as 
to  the  extent  of  the  claim  {U'albavk  v.  Hayward,  3  Eagle  &  Y.  1245).  The  decision 
in  Ford  v.  Racster,  is  strongly  in  favour  of  the  right  for  which  the  plaintiff  contends. 
So  also,  is  Amber  v.  Jucknon,  3  Wood,  225  ;  and  Chichester  v.  Sheldon.  Lewis  v.  Snell, 
was  certainly  appealed  from,  but  that  appeal  was  not  prosecuted.  [Graham,  B. 
There  was  no  decision  by  the  House  of  Lords.] 

Martin,  H.,  Sir  W.  Owen,  and  Evans,  J.,  for  the  defendants.  There  is  no  case  in 
the  books  determining  the  present  question  :  the  point  is  an  entirely  new  one,  and 
must  be  decided  entirely  on  the  construction  of  the  statute  Edw.  3  ;  for  by  the  canon 
law,  this  wood  was  clearly  not  titheable.  Archbishop  Stratford's  Constitutions 
(4  Eagle  &  Y.  326).  From  the  statute,  it  appears  that  the  commons  presented  a 
petition  to  the  king,  stating,  that  they  sold  their  great  wood  of  the  age  of  twenty 
years,  or  40  years,  or  more,  to  merchants,  to  their  own  profit,  or  in  aid  of  the  king, 
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but  the  clergy  troubled  the  merchants  in  the  Spiritual  Court  for  tithes,  in  the  name 
of  Silva  Cfedua,  whereby  they  could  not  sell  their  wood  to  the  true  value  The 
answer  in  effect  was,  let  the  custom  prevail.  [Hulloek,  B.  Is  your  construc-[583]- 
tion  of  the  statute  consistent  with  the  cases  decided  upon  it?]  Yes:  in  the  petition, 
trees  of  twenty  years'  growth,  are  pointed  out  as  grois  bois ;  and  the  use  to  which  the 
wood  was  applied,  is  noticed  and  taken  into  consideration  by  the  earlier  writers 
Lindewood  uses  the  expression  (page  208),  "  lignum  ad  comburendum  non  ad 
sediticandum."  The  use  to  which  the  wood  is  applied  is  of  the  utmost  importance,  as 
the  use  alone  very  often  gives  the  denomination  of  timber.  For  a  number  of  years 
there  was  no  direct  exposition  of  the  statute.  Lord  Coke  says,  it  is  explanatory  of 
the  common  law.  Lord  Holt,  in  a  case  before  hira,(/))  concurred  in  Lord  Coke's 
opinion  :  and  it  is  confirmed  by  the  rolls  of  parliament,  in  answer  to  the  petition 
against  Archbishop  Stratford's  Constitutions,  irallmi  v.  Tri/mi,  was  the  first  case  in 
which  Lord  Coke  s  opinion  was  questioned.  The  trees  in  question  in  this  cause  are  not 
only  admitted,  but  proved  to  be  upwards  of  80  years  old,  and  by  all  the  witnesses  are 
called  timber.  A  jury  would  unquestionably  find  them  to  be  timber ;  but  if  this  case 
prevails,  the  Court  must  consider  them  as  underwood.  By  the  common  law,  oak  and 
ash  only  are  timber  ;  but  in  Buckinghamshire,  beech  is  also  timber  by  the  custom, 
from  being  used  as  such.  JVaJtm  v.  Tryon,  has  not  distinctly  determined  this  point ; 
and  the  reasoning  of  Lord  Hardwicke  on  the  subject  is  not  perfectly  satisfactory. 
Wood  can  only  be  called  timber,  from  being  applied  to  the  puiposes  for  which  timber 
is  used  :  and,  therefore,  the  use  and  application  are  most  material  to  be  considered. 
It  is  evident,  that  trees  of  this  age  and  size,  must  be  used  as  timber,  and  not  as  under- 
wood. In  the  case  of  clover,  the  application  determines  to  whom  the  tithe  is  paj^able  ; 
the  crop,  if  matured  for  seed,  paying  tithe  to  the  rector ;  but  if  cut  down  for  hay, 
yield-[584]-ing  tithe  to  the  vicar.(a)  In  Ford  v.  Bacder,  if  the  trees  had  been  found 
to  be  timber  by  the  custom  of  the  country,  the  decision  would  have  been  the  other 
way.  The  construction  of  the  statute,  contended  for  on  the  part  of  the  defendants,  is 
most  conformable  to  the  intention  of  the  commons,  as  expressed  in  their  petition,  and 
will  remedy  the  mischief  thej'  contemplated.  That  by  grois  bois  was  understood,  in 
the  5th  Edw.  6,  timber  trees  of  twenty  years'  growth,  is  evident  from  Seld.  cap.  8, 
p.  246.  The  custom  of  the  country  where  the  trees  grow,  distinguishes  the  present 
case  from  Ford  v.  Bacsfer.  To  compel  the  owners  to  pay  tithes,  will  defeat  the  object 
of  the  statute  :  the  only  condition  in  the  statute  is,  that  the  trees  shall  be  of  the  age 
of  twenty  years,  and  there  is  no  reason  why  their  growing  from  stools  should  deprive 
them  of  the  protection.  Notwithstanding  that  there  are  some  few  modern  cases  in 
opposition  to  the  statute,  yet,  on  principle,  its  true  construction  must  prevail,  Soby  v. 
Molins  (Plowd.  468.  East.  Ent.  489.(6)  1  Eagle  &  Y.  60).  In  IFray  v.  Clenrh,(c)  it 
was  held,  "that  if  one  cut  trees  which  are  or  may  be  timber  trees,  as  oaks,  elms,  &c., 
although  they  may  be  under  the  age  of  twenty  years,  no  tithes  are  due ;  and  so  if 
trees  of  that  age  are  cut,  and  new  germins  grow,  no  tithes  are  due  though  they  be 
under  that  age."  So  in  the  Anonymmis  case,  cited  in  Liford's  case,  11  Coke,  48 
(1  Eagle  and  Y.  92),  "If  a  man  fell  his  timber  trees,  tithes  shall  not  be  paid  for  the 
germins  which  are  growing,  ex  radieibus  sen  stirpibus,  in  respect  that  the  root  is  part 
of  the  inheritance."  In  the  [585]  Anonymous  case.  7  Mod.  1.37  (1  Eagle  &  Y.  651). 
Holt,  C.  J.,  said,  "  one  may  prescribe  in  a  non  decimando  of  wood  ;  or  it  is  a  good 
plea  that  it  is  for  boughs,  loppings,  germins,  &c.,  of  timber  trees  of  twenty  years' 
standing."  In  Bibye  v.  Huxley  (Bunb.  193.  1  Eagle  &  Y.  805),  beech  wood  proceed- 
ing from  stools,  originally  maiden  trees  above  twenty  years'  growth,  were  considered 
exempt.  So,  Dike  v.  Browne  (2  Ld.  Raym.  835.  1  Eagle  &  Y.  647).  All  the  old 
cases  were  decided  in  accordance  with  Lord  Coke's  construction  of  the  statute. 

(6)  Hicks  V.  Woodeson,  4  Mod.  324.  Comb.  403.  Carth.  392.  12  Mod.  111. 
Skin.  560.     2  Salk.  655.     1  Ld.  Raym.  137.     Holt,  671.     1  Eagle  and  Y.  592. 

(a)  niiarton  v.  Lwle,  Skin.  341,  356.  Comb.  201,  209.  Carth.  263.  12  Mod.  41. 
3  Lev.  365.  4  Mod.  183.  3  Salk.  249.  1  Eagle  &  Y.  579.  See  also  Smith  v.  IVyaU,  2. 
Atk.  364.  2  Eagle  &  Y.  91  ;  and  Sims  v.  Bennett,  7  Bro.  P.  C.  29.  1  Eden,  382. 
3  Burn,  E.  L.  7th  edit.  409,  463.     2  Eagle  &  Y.  172. 

(c)  Cro.  Eliz.  55.  Anon.,  Moor,  908.  1  Eagle  &  Y.  91.  It  is  doubtful  whether 
the  names  of  the  parties  in  this  case  are  correct ;  two  of  the  Judges  of  that  day,  by 
whom  the  case  was  decided,  being  Wray  and  Clench. 

Ex.  Div.  IV. — 18 
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Jeivis,  in  reply.  There  is  no  dispute  in  this  case  as  to  the  facts.  All  the  evidence 
as  to  custom  in  the  county  may  be  put  out  of  consideration,  since  the  custom  has  not 
been  so  pleaded  as  to  be  available  as  a  defence  in  this  case.  The  evidence  also  respect- 
ini?  the  neis^hbonrhood,  may  likewise  be  rejected,  and  the  question  then  comes  simply 
to^what  is  tlie  constiiiction  of  the  statute,  and  the  effect  of  the  authorities.  By  the 
canon  law,  tithe  is  due  of  Sylva  Ci^dua,  and  is  thus  described  in  Selden  (cap.  8,  s.  28, 
p.  -237) :— "illam  fore  qute  cujuscunque  existens  generis  arborum  in  hoc  habetur  ut 
cedatur,  et  quas  etiam  succi.sa  rursus  ex  stirpibus  aut  radieibus  I'enascitur."  There  is 
an  omission  in  the  translation  of  the  statute  :  in  the  original,  it  is  from  twenty  to  40 
years' growth.  The  question,  what  is  Sylva  Cffidua?  is  defined  in  JFallmi  v.  Tri/on  : 
and  Lord  EUenborough,  in  Ford  v.  Ilacster,  says,  "  Sylva  CaBdua  seems  to  comprehend, 
vi  termini,  besides  underwood,  all  such  wood  as  is  occasionally  cut,  either  in  body, 
branch,  or  root,  with  the  statutable  exception  only  of  grois  bois,  properly  so  called, 
when  it  is  at  that  age  at  which  it  is  by  the  statute  4-5  Edw.  3,  exempted  from  being 
tithed,  i.e.  of  twenty  years  or  upwards.  If  it  be  decided  that  these  trees  are  not 
titheable,  the  Court  will  overrule  the  case  of  JFallon  v.  Trijon,  and  [586]  all  the 
su1)sequent  cases,  except  Underwood  v.  Buckle.  In  Fm-d  v.  Ilacster,  Lord  EUenborough 
considered  it  quite  immaterial,  whether  the  trees  cut  down  were  under  or  above  the 
age  of  twenty  years.  It  is  immaterial  at  what  time  the  parent  tree  is  cut  down.  The 
cases  cited  on  the  part  of  the  defendants  prove  too  much.  Bibi/e  v.  Huxley,  does  not 
bear  upon  the  question ;  but  merely  whether  beech  may  be  timber  by  the  custom  of 
the  county.  And  there  is  an  unbroken  series  of  cases  in  favour  of  the  plaintiff,  from 
JValton  v.  Tryon,  before  Lord  Hardwicke,  down  to  the  present  period,  with  the  excep- 
tion of  one  solitary  case  at  Nisi  Prius. 

Cur.  adv.  vult. 

July  7th,  1825. — Alexander,  L.  C.  B.  This  is  a  rector's  bill  for  the  tithe  of 
certain  oak  wood,  cut  down  and  removed  by  one  of  the  defendants,  and  for  the  tithe 
of  the  bark  of  such  wood.  The  defence  is,  that  the  oak  wood  was  timber  of  the 
growth  of  80  years,  and  was  what  the  answer  calls  grois  bois.  The  bill  had 
anticipated  this  defence,  and  has  charged  that  such  oak  wood  grew,  not  from  acorns, 
as  original  or  maiden  trees,  but  from  old  stools  belonging  to  trees  which  had  been 
felled  many  years  ago.  The  fact  that  the  trees  did  not  grow  from  acorns,  but  from 
the  stools  of  old  trees  felled  many  years  ago,  is  distinctly  admitted  by  the  answer. 
Witnesses,  however,  were  examined,  and  the  general  result  of  the  evidence  is,  that 
this  is  the  ordinary  mode  of  raising  timber  in  Pembrokeshire,  where  the  parish  of 
which  the  plaintiff  is  rector  is  situated  ;  and  that  there  is  no  particular  custom  making 
such  trees  titheable  ;  but  a  single  instance  had  been  stated,  where  tithe  had  been 
rendered  for  an  oak  wood,  in  St.  Mary  Tenby,  a  parish  at  some  distance  from  that  in 
which  the  wood  in  question  lies,  by  Lord  Milford,  to  the  rector  of  that  parish.  This, 
however,  appears  to  be  a  solitary  in  [587]-stance ;  and  the  evidence  is  clearly  against 
any  cu.stom.  The  plaintiff's  claim  stands,  therefore,  upon  the  general  law.  It  is  con- 
tended to  be  a  proposition,  generally  true,  that  tithe  is  due  of  common  right  for  all 
trees  growing  from  stools,  of  whatever  age  the  trees  may  be,  and  of  whatever  species. 
It  appears  from  Selden,  "  on  Tithes,"  c.  8,  s.  28,  and  the  following  sections,  that  there 
was  a  struggle  between  the  clergy  and  the  laity  concerning  tithe  of  wood,  and  that 
no  distinct  line  was  drawn  until  the  4.5th  Edw.  3,  about  the  year  1371,  or  1372.  By 
the  statute  which  was  then  passed  it  was  declai'cd,  in  effect,  that  no  tithe  should  be 
taken  of  what  is  called  grois  bois,  of  the  age  of  20  years  or  upwards.  Now  it  appears 
to  be  quite  settled,  that  grois  bois,  in  the  meaning  of  this  act,  is  what  at  the  present 
day  is  usually  called  timber,  or  that  wood  which  is  employed  for  the  purpose  of 
building.  This  statute  is  indisputably  in  force  at  this  day,  and  the  controversy  in 
this  cause  is  upon  its  true  construction  :  in  other  words,  whether  the  wood  of  which 
tithe  is  sought  is  grois  bois  within  the  statute  ;  or  sylva  c;edua,  of  which  it  is  clear 
tithe  is  due,  and  has  always  been  rendered.  It  seems  difficult  to  understand,  how 
trees  of  80  years  of  age,  or  on  the  plaintiffs  hypothesis  of  300  (for  to  that  extent  his 
proposition  must  be  pushed),  can  be  called  sylva  casdua,  which  is  translated  or 
explained,  "and  to  be  cut  down,  or  lopped.''  The  phrase  by  which  Du  Cange 
explains  it,  is  sylva  minuta.  However,  a  constitution  of  a  privincial  council,  held  under 
Archbishop  Stratford,  in  the  17th  of  Edw.  3,  has  been  very  strongly  urged  as  decisive 
of  the  present  question.  It  is  to  be  found  in  Selden,  c.  8,  s.  28  ;  and  also  in  Linde- 
wood  ;  and  the  language  is  to  this  effect :— "  Quanquam  exsolventibus  ben6  decimas 
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Deus  frugum  omnium  abundantiam  et  possessionem  promiserit  ubertatem  ;  tamen 
dolentes  refenmiis  quod  noiinuUi  uostioe  provincife  contra  testamenti  veteris  atque  iiovi 
doctrinam  de  sylvis  suis  cseduis  et  lignis  arborum  eaeduarum  exeisis  circa  [588]  que 
minus,  qu;\m  circa  fructus  agrorum,  laboris  impendunt  decimas  Deo  et  ecclesiis  quibus 
debentur  notorie,  propter  hoc  quod  ipsas  in  prasteritum  non  dederunt,  solvere  contra- 
dicunt,  quod  estimant  id  circo  licere  quod  legem  moris  de  longa  invaluisse  consue- 
tudine  arbitrantur,  in  dubiura  etiam  revocantes  quid  s\'lva  csdua  sit  censenda.  Nos 
igitur  advertentes  quod  si  sua  portione  Ecclesia  sit  defraudata  diutinfe,  crimen 
prasterea  non  minuitur  sed  augetur  ;  ac  fames  et  penuria  omniumque  rerum  eo-estas 
opprimunt  bene  decimas  non  solvente  ;  hujusmodi  declaramus  piovisione  Concilii 
Silvam  l';edaam,  illam  fore  quis  cujuscunque  existens  generis  arborum  in  hoc  habetur 
ut  cedatur,  et  quae  etiam  succisa  rursus  ex  stirpibus  aut  radicibus  renascitur  ;  ac  ex  ea 
decimam  utpote  realem  et  predialem  parochialiljus  ac  matricibus  ecclesiis  persolvendam 
nee  non  silvarum  possessores  hujusmodi  ad  prsestationem  decimarnm  lignorum  ipsorum 
excisorum  in  eis  sicut  feni  et  bladorura  omni  censura  ecelesiastica  fore  canonicfe 
compellendos."  Now,  if  the  passage  which  has  been  so  confidently  relied  on,  as 
shewing  that,  according  to  the  construction  of  the  council,  whatever  wood  sprang 
from  the  roots  was  to  be  considered  as  sylva  cfedua,  were  an  authority,  it  mi^ht, 
perhaps,  have  that  etfect ;  though  it  would  not  be  conclusive  of  the  question.  But  I 
think  that  that  decree  is  put  out  of  the  case,  because  it  seems  never  to  have  been 
submitted  to.  It  appears  from  the  collection  of  statutes  pi-inted  in  Gvvillim,  and  the 
extracts  from  the  parliamentary  rolls,  that  this  construction  was  immediately  objected 
against,  and  that  a  constant  opposition  was  made  to  it  b}'  the  commons,  down  to  the 
45th  of  Edw.  3,  when  the  statute  was  passed  to  which  I  shall  by  and  by  advert.  I 
do  not  rely  upon  these  proceedings,  except  to  the  extent  that  I  consider  them  as 
shewing  clearly  that  this  provision,  as  it  is  now  construed,  was  never  acquiesced 
in  by  the  nation,  and  never  acquired  that  legal  force,  and  binding  effect,  which 
such  constitutions  can  alone  obtain  from  usage.  After  this  came  the  statute  of 
[589]  the  45  Edw.  3,  c.  3,  which  was  passed  with  the  express  design  of  settling  the 
law  upon  the  point :  and  I  shall  read  it  for  the  purpose  of  a  remark  made  on  it  in  the 
margin  of  Gwillim's  work,  which  seems  very  important.  The  statute  is  in  the  follow- 
ing terms  : — "  At  the  complaint  of  the  great  men  and  the  commons,  shewing  by  their 
petition,  that  whereas  they  sell  their  great  wood  of  the  age  of  twenty  years,  thirty 
years,  forty  years,  or  of  greater  age,  to  merchants  to  their  own  profit,  or  in  aid  of  the 
king  in  his  wars,  parsons  and  vicars  of  holy  church  do  implead  and  draw  the  said 
merchants  in  the  Spiritual  Court  for  the  tithes  of  the  said  wood,  in  the  name  of  this 
word,  called  sylva  caedua,  whereby  they  cannot  sell  their  wood  to  the  very  value,  to 
the  great  damage  of  them  and  the  realm  ;  it  is  ordained  and  established,  that  a  prohibi- 
tion in  this  ease  shall  be  granted,  and  upon  the  same  attachment,  as  it  hath  been  used 
before  this  time."  Now  it  is  observed  in  the  note  to  which  I  have  adverted,  that  the 
record  before  the  words  "it  is  ordained  and  established,"  "  prays  the  kin^  and  his 
council,  that  he  will  apply  a  suitable  remedy  to  this,  and  openly  declare  and  interpret 
these  words,  sylva  csedua  ;  as  in  the  understanding  of  the  commons,  underwood  is 
comprised  in  these  words,  sylva  caedua,  and  not  trees  of  such  age."  If  this  be  accurate 
it  puts  a  negative  upon  the  canon  of  Archbishop  Stratford,  and  still  more  distinctly 
upon  the  construction  given  to  it.  But  without  any  marginal  note,  the  statute  itself 
as  it  is  printed  in  the  statute  book,  entirely  destroys  the  authority  of  the  canon.  It 
requires  only  two  circumstances  to  entitle  the  party  to  the  prohibition  :  first,  that  the 
wood  should  be  great  wood,  grois  bois,  that  is,  of  the  species  of  wood  called  timber  • 
second,  that  it  should  be  of  twenty  or  more  years'  growth.  Whatever  possesses  these 
two  characters,  is  prima  facie  within  the  provision  of  this  act  of  parliament.  Not  one 
word  is  said  about  the  means  of  the  growth.  It  follows,  that  if  the  canon  had  a  bind- 
ing [590]  force  by  the  constitution  of  the  country,  which  it  had  not,  without  acquies- 
cence, this  statute  would  have  repealed  it  Grois  bois  is  timber.  Many  questions  as 
to  what  wood  should  be  called  timber,  have  arisen  between  tenant  for  life  and  remainder- 
man, and  between  lessor  and  lessee  ;  but  I  cannot  find  that  any  such  distinction  as 
that  which  is  now  taken,  was  ever  hinted  at  in  those  cases.  Therefore,  if  this  were 
a  new  question,  and  I  were  deciding  it  upon  principle,  I  should  have  no  doubt  in  saying, 
that  the  bill  ought  to  be  dismissed.  But  that  is  not  the  state  of  the  question.  It 
appears  to  me,  that  I  am  bound  by  authorities  which  go  the  other  way  ;  and  it  is  not 
a  wise  administration  of  justice,  to  oppose  a  current  of  authorities  where  they  are  to 
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be  found  If  we  did  so,  we  could  not  expect  that  the  decisions  of  the  present  day 
would  l>e  more  binding  on  posterity  ;  and  the  rule  of  justice  would  be  ever  fluctuating, 
and  uncertain.  It  is  much  wiser  to  adhere  to  prior  determinations,  although  we  cannot 
always  understand  the  reasons  on  which  they  are  grounded  Accordingly,  I  am  of 
opinion,  that  the  plaintift'  is  entitled  to  a  decree,  and  this  I  believe  is  the  opinion  of 
the  majority  of  the  Court ;  but  in  speaking  of  the  decided  ca.ses,  I  desire  to  be  under- 
stood, as  stating  my  individual  opinion  only.  I  have  not  had  an  opportunity  of  con- 
ferring with  any  other  person  on  the  subject  of  those  cases,  so  that  the  conclusion 
whicl^I  have  drawn  from  them,  is  to  be  considered  as  my  own,  exclusively.  The  cases 
establishing  that  trees  growing  from  stools  are  titheable,  are  not  so  numerous  as  have 
been  suppo^scd  in  the  argument;  but  they  are  quite  sufficient  to  bind  my  judgment. 
The  earliest  of  them  is  in  the  year  1724,  Bibye  v.  Huxley.  It  is  reported  in  Bunbury 
(p.  192),  but  not  in  that  way  that  any  deduction  can  be  drawn  from  it  on  the  question 
contested  in  the  present  case.  It  is  also  to  be  found  in  2  Wood,  2.37  ;  and  [591]  in 
2  Gwilliin,  65,  6,  &  7.  In  Bunbury,  it  is  stated,  that  the  question  in  the  cause  was, 
whether  beech  was  to  be  esteemed  timber  in  the  county  of  Bedford,  and  that  this 
went  to  an  issue  to  be  tried.  It  appears  from  Wood,  that  this  ease  was  a  mistake, 
and  that  no  issue  was  directed.  It  was  a  rector's  bill  for  the  tithes  of  wood-lands, 
cut  down  and  made  into  firewood,  and  sold  for  fuel.  The  decree  was,  "  that  the 
defendant  do  come  to  an  account  with  the  plaintiff,  for  the  value  of  the  tithes  of 
wood,  for  the  time  in  the  bill  (except  for  oak,  ash,  and  maiden  trees  of  beech  above 
twenty  years'  growth),  and  beech  wood  proceeding  from  stools  originally  maiden 
trees  above  twenty  years'  growth."  It  appears  from  this,  that  the  Court  considered 
maiden  trees  of  beech  above  twenty  years  old,  as  timber  ;  but  not  when  they  grew 
from  stools,  though  above  twenty  years  old.  The  distinction  between  these  two 
species  was  clearly  made  out,  for  an  account  was  decreed  of  the  latter  species,  and 
refused  as  to  the  former.  Bihye  v.  Huxley,  therefore,  is  a  case  in  which  the  court  of 
Exchequer  indisputably  held  that  trees  growing  from  stools  of  whatever  age,  are 
titheable.  The  next  ease  from  which  the  same  inference  may  be  drawn,  is  one  of 
the  year  177-5,  Walbank  v.  Hayward,  reported  in  3  Wood,  512.  The  pleadings  are 
stated  at  some  length,  but  the  fair  result  of  them  is,  that  the  question  was,  whether 
beech-wood  was,  by  the  custom  of  the  country,  accounted  timber,  and  exempt  from 
the  payment  of  tithe.  And  the  fact,  whether  part  of  the  wood  in  question,  consisted 
of  maiden  trees,  or  sprang  from  stools,  was  disputed.  Under  these  circumstances, 
the  Court  directed  the  Deputy  Remembrancer  to  inquire  "  what  part  and  quantities 
of  the  wood  in  the  pleadings  mentioned,  grew  from  the  mast  or  seed,  and  were 
under  twenty  years'  growth  ;  and  what  parts  and  quantities  thereof  grew  from  stools 
or  roots  of  trees  heretofore  fallen  or  cut  down  by  them  (the  defendants),  of  any  age, 
size,  or  growth,  whatsoever."  The  distinction  which  [592]  we  have  been  considering, 
is  here  directly  pointed  out,  and  no  words  can  moi'e  evidently  shew  that  it  was  acted 
upon  by  the  Court.  I  do  not  find  any  order  made  upon  further  directions,  but  the 
inquiry  directed,  manifestly  imports,  that  trees  growing  from  stools,  of  whatsoever 
age,  size,  or  growth,  they  might  be,  came  under  the  same  consideration  as  trees  growing 
from  the  mast  or  seed  under  the  age  of  twenty  years.  Certainly  it  would  be  more 
satisfactory  if  we  had  an  account  of  the  further  proceedings  :  but  independently  of 
that,  I  cannot  but  view  the  order  made  as  a  clear  declaration  of  the  opinion  of  the 
Court.  The  only  other  case  which  shews  that  the  Court  has  acted  on  the  distinction 
in  question,  is  the  late  case  of  Chichester  v.  Sheldon  ( 1  Turner,  245.  3  Eagle  &  Y.  11 02). 
In  that,  the  Master  of  the  Rolls  gives  an  express  opinion  upon  the  point ;  and  although 
none  of  the  cases  on  which  he  founds  himself,  except  Walbank  v.  Hayward,  in  my 
judgment,  entirely  warrant  his  conclusion  :  yet  his  decree  is  a  most  direct  authority 
that  he  considered  tithe  as  due  from  trees  growing  from  stools  ;  for  it  directed  that 
the  Master  should  ascertain  how  much  wood  had  been  cut  down  by  the  defendants, 
upon  their  farms  and  lands,  and  which  sprang  from  stools  or  roots  of  trees,  and  what 
was  the  value  thereof.  No  man  can  look  at  this  case  without  seeing  that  it  is  a 
strong  authority  in  favour  of  the  plaintiff;  and  whatever  we  might  have  done,  if 
this  matter  were  res  Integra,  I  think,  that  under  the  existing  circumstances,  an 
account  must  be  given.  In  order,  however,  that  I  may  not  be  misunderstood,  I  must 
take  a  little  time  in  explaining  the  grounds  of  my  opinion ;  that  most  of  the  cases 
to  which  I  have  referred,  do  not  support  the  conclusion  of  the  Master  of  the  Rolls. 
In  Waltmt,  v.  Trym,  the  question  there  was,  whether  pollards  cut  from  the  body  of  a 
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tree  which  was  protected,  were  also  pro-[593]-tected  ;  and  Lord  Hardwicke  held, 
after  great  consideration,  that  the  protection  of  the  parent  tree  extended  to  the 
pollards.  This  decision  does  not  warrant  the  other  authorities,  it  rather  operates 
the  other  way ;  but  it  is  said  the  principle  depends  on  the  language  of  Lord  Hard- 
wicke. "  I  take  the  law  to  be  settled,  that  of  all  timber  trees  of  the  age  of  twenty 
years  or  above,  whether  they  are  timber  by  common  law,  or  custom  in  tithes,  are  to 
be  paid  either  of  the  bodies,  lops,  or  tops  of  such  trees,  for  whatsoever  use  they  are 
cut,  with  this  exception,  that  is,  in  certain  or  particular  cases,  where  a  fraud  is  actually 
attempted  upon  the  parson  ;  or  from  necessity  to  avoid  fraud."  Two  observations 
arise  on  this  passage  :  first,  all  timber  trees  of  the  age  of  twenty  years  or  above,  without 
reference  to  the  distinction  in  this  case,  as  to  their  growing  from  seed  or  germins,  are 
stated  to  be  exempt  from  tithes  ;  and,  secondly,  stiess  is  laid  upon  fraud,  which  I  am 
desirous  should  be  attended  to  ;  for  it  appears  to  me,  that  many  of  the  cases  have  been 
decided  on  the  ground  of  fraud.  For  where  timber  has  been  cut  down  together  with 
underwood,  and  so  mixed  as  to  render  it  impossible  to  separate  them,  the  Courts  have 
considered  this  a  fraud  attempted  against  the  parson,  and  have  compelled  the  occupier 
to  pay  tithes  of  the  whole.  But  the  passage  in  this  case,  which  has  been  relied  on  is, 
where,  after  stating  the  rules  laid  down  by  Lord  Coke,  in  the  2nd  Institute  ;  Lord 
Hardwicke  adds,  "  These  rules  have  not  been  contradicted  since,  except  in  the  case  of 
germins  growing  from  the  stools  of  trees,  that  have  been  entiielv  cut  down  ;  and  this, 
with  reason,  because  great  part  of  the  copses  or  underwoods  of  the  kingdom,  are 
germins,  from  such  stools  of  timber  wood,  and  it  would  deprive  the  clergy  of  tithes  of 
many  underwoods."  Now,  in  my  judgment,  it  is  an  entire  misapplication  of  Lord 
Hardwicke's  language,  to  use  it  as  an  authority,  in  respect  to  the  wood  in  this  case. 
What  I  understand  him  to  mean  is,  that  where  the  trees  [594]  have  been  entirely 
felled,  and  seeds  and  germins  have  sprung  from  the  stools,  and  are  cut  down  while 
young,  they  are  tithealsle  as  underwood.  But  it  is  a  mistake  to  apply  this  to  wood  of 
80  years  of  age,  though  produced  from  germins.  They  are  clearly  two  distinct  proposi- 
tions, and  it  is  evident  to  me,  that  Lord  Hardwicke  had  this  distinction  in  view  ;  for 
in  the  next  passage,  he  says,  "  It  may  be  asked  what  is  the  dill'eience,  whether  the 
germins  grown  from  the  stools  of  trees  entirely  cut  down,  or  from  the  tops  of  trees  that 
have  been  headed  and  lopped  ;  to  this  I  answer,  a  very  great  one  :  for  in  the  first  case, 
there  is  no  tree  whence  they  may  derive  the  privilege  ;  in  the  other  there  is."  This 
case  being  considered  one  of  very  great  authority,  I  have  been  desirous  to  shew,  that 
I  do  not  consider  it  as  at  all  influencing  my  opinion  on  this  point.  Many  cases  are 
cited  in  U'alfon  v.  Trijon,  which  are  not  to  be  found  elsewheie,  but  which  do  not,  in 
any  manner  affect  the  question  in  this  case.  Leivk  v.  Snell,  in  this  Court,  was  relied 
on  by  the  Master  of  the  liolls,  in  Chichester  v.  Sheldon,  but  does  not  appear  to  me  to 
be  an  authority  in  this  case.  I  know  nothing  of  that  case,  except  what  is  to  be  found 
in  Wood's  Collection  of  Decrees  :  what  was  the  evidence  in  that  case  does  not  appear. 
By  the  decree  it  was  referred  to  the  Master,  to  take  an  account  of  what  germins  had 
been  cut  by  the  defendants  from  the  stools  of  trees  above  twenty  years'  growth,  and 
whether  any,  and  what  part  thereof  had  been  cut  from  stools  above  twenty  years' 
growth,  mixed  and  cut  with  coppice  and  underwood.  This  part  of  the  decree  evidently 
referring  to  what  I  have  before  adverted,  as  influencing  the  decision  in  Walton  v.  Tryon. 
The  Master  made  his  repoit,  certifying  that  a  large  quantity  of  germins  had  been 
cut  down  by  the  defendants  from  the  stools  of  trees  above  twenty  years'  growth, 
growing  upon  the  said  lands,  which  germins  were  mi.xed  and  cut  with  coppice  and 
underwood,  horn-beam,  pollards,  maple,  young  trees,  tellers,  and  faggot-wood  ;  but 
[595]  that  no  evidence  having  been  adduced  before  him  of  the  value  of  the  germins, 
he  had  been  unable  to  ascertain  the  same.  The  order,  on  further  directions,  decreed 
payment  of  a  tenth  part  of  the  value  of  the  coppice  and  underwood.  Xovv,  whether  the 
decree  proceeded  on  evidence  tliat  the  timber  had  been  mixed  with  underwood,  does  not, 
as  I  have  before  stated,  appear.  Another  case  cited  was  Amber  v.  Jackson  (3  Wood,  "225). 
We  know  as  little  of  the  evidence  in  this  case,  as  we  do  in  the  other  cases  cont;iined 
in  Wood.  It  is  hardly  an  authority  for  what  cannot  appear  to  me  to  be  founded  in 
sense  or  good  principle.  The  last  case  upon  the  subject,  is  Ford  v.  /i'a«/e?-,  which  appears 
to  me  to  have  wholly  proceeded  on  the  custom  as  to  black  poles;  the  jury,  in  giving 
their  verdict  in  that  case,  said,  that  black  poles  had  always  paid  tithe  in  their  country  ; 
and  I  think  the  result  of  that  case  is  fairly  stated  in  the  marginal  note  prefixed  to  it. 
I  should  therefore  reject  those  cases  as  deciding  the  point ;  but  there  are  other  cases, 
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the  effect  of  which  I  have  stated,  where  the  distinction  has  been  taken,  and  I  think  I 
ought  not  to  overrule  those  cases.  Whether  a  superior  Court  might  think  pi'oper  so  to 
do,  is  a  different  consideration.  There  are  two  cases  in  this  Court,  and  one  in  a  court 
of  concurrent  jurisdiction,  of  recent  date,  and  I  think  it  necessary  to  follow  those 
decisions. 

Gkaham,  B.  I  much  regret  to  differ  in  opinion  in  this  case  with  the  I^ord  Chief 
Baron  and  the  other  Barons.  In  principle  we  are  all  agreed  ;  and  it  is  only  in  the 
application  of  that  principle  that  wo  differ.  If  the  question  were  now  before  us  for 
the  first  time,  little  doubt  could  be  entertained  of  what  would  he  the  result.  The  Lord 
Chief  Baron  has  already  stated,  that  the  right  to  tithes  in  this  ease  depends  on  the 
statute  45  Edw.  3.  From  the  [596]  time  of  passing  that  act,  the  right  to  tithes  has 
been  considered  to  rest  on  sylva  cjedua.  Coppice-wood  being  cut  at  regular  periods, 
was  properly  sylva  ca3dua ;  but  notwithstanding  this,  many  disputes  have  arisen  from 
time  to  time  in  consequence  of  the  peiiod  of  twenty  yeai's  being  fixed  as  the  time  at 
which  timber-trees  are  privileged.  In  the  various  cases  which  have  from  time  to  time 
been  decided  on  the  subject,  no  question  similai-  to  the  present  has  arisen.  Here  the 
trees  are  of  80  years  growth,  and  are  acknowledged  to  be  timber  on  all  hands.  We 
are  now,  however,  called  upon  to  decide  on  the  strength  of  the  authorities,  that  trees, 
which  are  clearly  admitted  to  be  timber,  are  liable  to  tithes.  Now,  independently  of 
the  authorities,  I  should  say,  the  question  is,  whether  timber  is  liable ;  and  it  is  clear 
timber  is  not,  by  the  law  of  the  land,  titheable,  and  it  is  equally  clear  that  the  wood 
in  question  is  timber:  ergo,  the  wood  in  question  is  not  liable.  In  the  present  case, 
according  to  the  authorities,  we  are  driven  to  this  absurdity,  that  though  timber  is 
clearly  not  liable,  and  though  this  wood  is  clearly  timber;  yet  in  this  case,  the  wood  is 
liable  to  the  payment  of  tithes  With  respect  to  It'alton  v.  Tryim,  which  occupied  one 
of  the  greatest  minds  in  the  kingdom  for  some  time,  that  case  was  confined  to  pollards 
of  trees,  which  were  unquestionably  timber.  In  Lewis  v.  Sndl,  I  was  one  of  the  Court, 
but  it  never  entered  into  my  contemplation,  or,  as  I  believe,  into  the  contemplation  of 
any  one  of  the  Court,  that  shoots  from  the  stools  might  be  suffered  to  grow  to  70  or  80 
years,  and  be  the  only  timber  in  the  country.  That  was  a  bill,  not  against  the  owner 
of  the  timber,  but  against  the  purchaser  of  the  timber.  It  had  been  sold  as  coppice- 
wood,  and  it  appeared  that  the  timber  had  been  so  intermixed  with  the  other  wood, 
that  it  was  impossible  to  dissever  them,  and  therefore  the  Court,  to  the  best  of  my 
recollection,  directed  the  Master  to  inquire  what  germins  had  been  cut  by  the  defen- 
dants [597]  from  the  stools  of  trees  above  twenty  years'  growth,  and  whether  any,  and 
what  part  thereof,  had  been  mixed  and  cut  with  coppice  and  underwood.  That  inquiry 
w^as  found  to  be  attended  with  so  much  expense,  that  it  was  given  up,  and  the  Court 
never  heard  of  it  again.  With  respect  to  the  old  cases,  the  Court  was,  no  doubt, 
completely  perplexed  with  them.  The  case  in  Bunbury  {Bibye  v.  Ilu.dey,  Bunb.  192. 
1  Eagle  &  Y.  80.5),  in  1775, 1  agree,  goes  the  length  that  beech  wood,  proceeding  from 
stools,  originally  maiden  trees  above  twenty  years' growth,  are  exempt  from  tithes, 
according  to  the  custom  of  the  county  in  which  that  case  arose;  and  by  inference,  and 
inference  only,  that  wood  proceeding  from  germins,  and  not  maiden  trees,  would  not 
be  so  exempt.  Ford  v.  Racster,  unquestionably  proceeded  on  the  custom  of  the  country. 
It  was  proved  in  evidence,  that  the  poles  which  had  been  cut  down,  wer'c  used  for  hop 
poles  and  other  purposes,  and  it  was  left  to  the  jury  to  state  whether  they  were  titheable, 
the  judge  stating,  that  if  it  was  a  kind  of  wood  exempted  by  the  statute,  it  would  be 
so  at  the  age  of  twenty  years,  of  which  age  the  black  poles"  appeared  to  be  ;  but,  at 
the  same  time,  intimating  his  opinion  that  they  were  not  timber  trees ;  and  he  added, 
that  when  germins  grew  from  old  stools,  they  were  subject  to  tithes.  When  we  come 
to  the  decision  of  the  late  Master  of  the  Rolls,  I  feel  myself  bound  to  say,  that 
according  to  my  view  of  the  case,  his  Honor  cari-ied  the  case  farther  than  was  justified 
by  the  authorities  ;  for  I  cannot  find  any  authority  but  the  one  in  1775,  which,  though 
decided  by  a  very  great  judge,  is  very  imperfectly  reported.  When  this  case  came 
before  the  late  Lord  Chief  Baron,  he  considered  it  necessary  to  t*ke  time  for  considera- 
tion, the  authorities  being  conflicting.  In  the  course  of  my  experience,  nothing  has 
been  more  common,  than  for  a  notion  to  prevail  for  a  great  number  [598]  of  years, 
and  then  to  be  found  incorrect.  For  instance,  in  actions  against  married  women 
living  apart  from  their  husbands,  and  having  separate  maintenance,  a  long  series  of 
cases  had  been  constantly  acted  upon  down  to  Marshall  and  Ilutton  (8  T.  R.  545),  when 
the  law  was  laid  down  differently,  and  those  cases  overruled. 
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So  Moses  V.  Macferlan  (2  Burr.  1005),  was  considered  as  clear  law,  until  the  Court 
came  back  to  the  right  principle.  In  many  cases  where  the  law  has  been  considered 
differentl}',  in  the  two  Courts  of  King's  Bench  and  Common  Pleas,  the  practice  has 
been  to  call  in  the  opinion  of  the  Judges,  to  determine  which  was  right ;  and  that,  I 
apprehend,  ought  to  be  done  in  the  present  case.  I  have  the  authority  of  the  Lord 
Chief  Baron  for  saying,  that  if  this  case  had  been  now  before  us  for  the  first  time,  res 
Integra,  the  Court'  would  not  hold,  that  this  clergyman  in  Wales  was  entitled  to  the 
tithes  of  the  finest  timber  in  the  country  ;  and  I,  for  one,  should  feel,  that  I  was  doing 
injustice,  if  I  were  now  to  come  to  the  conclusion,  that  he  is  so  entitled,  under  the 
circumstances  of  this  case.  1  think  we  should  be  departing  from  the  dignity  of  the 
Court,  bv  yielding  to  the  decision  of  other  jurisdictions,  if  we  were  to  decree  an 
account ;"  and  my  humble  opinion  will  be,  that  the  bill,  so  far  as  it  seeks  an  account 
of  the  tithes  of  the  timber,  ought  to  be  dismissed. 

G.A.KKOW,  B.  No  person  can  reasonably  entertain  a  doubt,  that  the  Co\irt  may  be 
placed  in  such  a  situation,  as  to  render  it  necessary  to  overrule  former  decisions.  I 
hope  we  shall  not  work  any  injustice  in  this  instance,  by  not  doing  so,  but  by  adhenng 
tu  former  decisions  At  all  events,  we  shall  have  the  satisfaction  of  knowing,  that  a 
Court  of  superior  jurisdiction  may  be  referred  to,  and  may  ultimately  come  to  that 
conclusion,  which,  if  we  were  now  deciding  the  point  for  the  first  time,  unshackled  by 
autho-[599]-rity,  it  seems  to  be  the  opinion  of  the  Court,  would  be  the  case.  I  concur 
in  the  opinion  of  the  Lord  Chief  Baron. 

HULLOCK,  B.  I  think  it  necessary  to  say,  merely,  that  I  concur  in  the  decision 
which  has  been  come  to  in  this  case  by  the  Lord  Chief  Baron,  and  my  brother  Garrow. 
I  have  looked  into  all  the  cases  which  have  been  cited,  and  many  others,  but  I  do 
not  think  it  necessary  to  go  through  them.  I  admit  that  if  there  were  conflicting 
authorities,  I  should"  have  an  opinion;  but  I  do  not  find  that  the  authorities  are 
conflicting,  but  merely  the  dicta:  all  the  authorities  are  one  way.  And  I  should 
think  it  a  dangerous  "principle,  for  a  judge  to  say,  that  this  series  of  cases,  decided 
certainlv  at  not  a  very  remote  period,  should  be  departed  from  ;  and  that  the  Court 
should  "wander  back  "again  to  first  principles.  I  concur  in  opinion  with  the  rest  of 
the  Court. 

The  Court  decreed  an  account  of  the  value  of  the  tithes  of  the  wood,  with  costs  to 
the  hearing,  the  decree  to  be  dated  as  made  on  the  first  hearing  of  the  cause,(a)  and 
the  account  to  be  confined  to  timber  cut  down  within  six  years  before  the  filing  of  the 
plaintifTs  bill. 

[600]    MicHAELJUS  Term,  6  Geo.  IV.,  in  the  Exchequer  Chamber. 
(Before  the  Lord  Chief  Baron.) 

The  Earl  of  Carysfort  v.  Wells,  Ashley,  and  Speckley.  January  25, 
June  13,  November  14,  1825.— Where  an  exemption  from  tithes  was  set  up  for 
lands,  as  parcel  of  the  wastes  of  a  manor,  alleged  to  have  formed  part  of  the 
possession  of  an  abbey  at  the  dissolution,  and  to  have  been  discharged  in  the 
hands  of  the  abbot :  and  the  exemption  was  supported  by  evidence  of  non-payment 
of  tithes  ;  yet,  it  being  proved,  that  other  lands,  equally  parcel  of  the  manor,  had 
always  been  treated  and  considered  as  liable  to  tithes,  the  Court  held,  that  the 
infer"ence  usually  drawn  from  the  fact  of  non-payment  was  destroyed  ;  that  the 
payment  of  one  part  of  the  manor  neutralized  the  effect  of  the  non-payment  by 
the  other :  and  decreed  an  account.— Where  an  exemption  is  set  up  for  lands  as 
parcel  of  the  possessions  of  an  abbey,  there  is  commonly  found  among  the 
documents  cotemporary  with  the  dissolution  of  monasteries,  or  shortly  following 
it,  a  particular  or  general  description  of  the  lands  forming  the  possessions  of  the 
abbey  ;  and  this,  if  accompanied  by  parol  testimony  that  the  lands  had  never 
rendered  tithes,  affords  a  strong  inference  to  conclude,  that  the  lands  were 
discharged  in  the  hands  of  the  abbot  upon  some  legal  ground.— Where  an  estate 
is  discharged  from  tithes,  a  right  of  common  appurtenant  to  the  estate  is  also 
discharged.     On  an  approvement,  the  land  which  a  commoner  takes  in  severalty, 

(a)  This  order  was  made  on  the  authority  of  Byavi  v.  Booth,  reported  in  2  Price, 
331  ;  3  Eagle  &  Y.  716.     This  fact  does  not,  however,  appear  in  the  report. 
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follows  the  tenement  in  respect  of  which  it  is  allotted,  not  the  incorporeal 
hereditcament,  the  manor,  from  which  it  is  severed  :  and,  therefore,  if  the  tene- 
ment be  not  discharged,  neither  will  the  land  allotted. — It  is  no  case  to  support 
a  non-decimando,  under  31  Hen.  8,  that  possibly  an  undivided  interest  in  a  certain 
proportion  of  the  land  has  a  right  to  be  discharged. 

This  was  a  bill  by  Lord  Carysfort,  as  impropriate  rector  of  the  rectory  of  Yaxley, 
in  the  county  of  Huntingdon,  against  occupiers  of  lands,  for  an  account  of  all  tithes, 
great  and  small,  accrued  due  from  the  defendants,  and  for  payment  and  satisfaction 
of  the  value. 

The  defendants,  by  their  answer,  admitted  their  occupation  of  lands  in  Yaxley  Fen, 
within  the  parish  and  rectory,  but  not,  as  they  believed,  within  the  titheable  places 
thereof,  and  which  lands  they  held  as  tenants  to  Lord  Eardley.  That  the  impropriate 
rectory  and  the  manor  of  Yaxley,  [601]  and  divers  lands  in  the  parish  belonged  to  the 
abbey  of  Thorney,  and  were  in  the  possession  of  the  abbot  at  the  time  of  the  dissolution 
of  monasteries,  and  had  beenso  from  time  immemorial,  and  were  in  his  hands  discharged 
from  the  payment  of  all  manner  of  tithes.  The  defendants  then  stated  the  Statute  of 
Dissolutions :  that  the  lands  occupied  by  them  were  parcel  of  the  wastes  of  the  manor 
of  which  the  abbot  was  seised  in  his  demesne  as  of  fee,  and  that  no  tithes  were  paid  in 
respect  of  the  commons  or  wastes.  That  the  commons  and  wastes  had  subsequently 
been  divided,  and  that  the  lands  occupied  by  the  defendants  were  allotted  to  the 
several  owners  in  respect  of  lands  which  formerly  belonged  to  the  abbey,  and  which  were 
holden  by  the  abbot  discharged  from  tithes  ;  and  the  defendants  alleged  generally,  that 
their  lands  had  been  by  prescription,  grant,  composition,  unity  of  possession,  or  some 
other  lawful  ways  and  means,  discharged  from  the  payment  of  tithes.  And  they 
insisted  on  the  benefit  of  the  statute,  32  Hen.  8,  entitled,  "  The  Act  of  Limitations, 
with  a  proviso." 

The  title  of  the  rector  was  admitted,  and  the  occupation  of  the  lands  by  the 
defendants  was  proved,  in  the  usual  manner.  The  plaintiff  produced  a  license  of 
appropriation  in  the  20th  year  of  Rich.  2,  a  lease,  dated  September  2,  1701,  from  Sir 
Thomas  Proby,  an  ancestor  of  the  plaintiff's,  to  John  Child  of  (inter  alia).  "The 
tithes,  and  fen  tithes,  from  time  to  time  increasing,  arising,  and  growing  due  and 
payable  within  the  manor,  bounds,  and  perambulations  of  Yaxley,  of  what  kind  or 
sort  soever,  and  in  such  manner  and  form,  as  the  same  are,  and  have  been  gathered, 
collected,  had  and  received,  by  the  said  John  Child,  for  the  space  of  21  years  now 
last  past,  and  not  otherwise."  The  plaintiff  also  produced  some  old  account  books  of 
the  said  Sir  Thomas  Proby,  containing  entries  of  letters  and  receipts  for  tithes,  in 
Nether  Fen.  These  documents  were  proved  to  be  found  in  the  muniment  room  of 
the  plaintiff,  and  were  received  de  bene  esse. 

[602]  The  defendants  proved,  by  parol  testimony,  that  no  tithes  had  been  paid  of 
these  lands,  within  living  memory,  and  that  according  to  general  reputation  no  tithes 
were  payable  for  fen  lauds.  And  in  support  of  this  case,  they  produced  an  extract 
from  Domesday  Book,  entitled,  "  The  land  of  St.  Mary  of  Thorney-Manor.  Li  Lake- 
ley,  the  abbot  hath  fifteen  hides,  and  twenty  carrucates  of  arable  land,  (divers 
demesnes  and  villeins).  There  is  a  church  and  a  priest,  and  24  acres  of  meadow,  and 
twenty  acres  of  underwood."  The  defendants  also  endeavoured  to  establish,  from  a 
variety  of  acts  of  parliament,  decrees  of  commissioners  of  sewers,  under  the  St.  Itcs 
law,  and  other  documents,  that  on  the  drainage  of  the  great  Bedford  Level,  the  Earl 
of  Bedford,  and  the  other  adventurers  in  that  undertaking,  were  paid  by  an  allotment 
of  90,000  acres,  of  which,  under  the  provisions  of  the  drainage  acts,  12,000  were  to 
be,  and  were,  transferred  to  the  crown  ;  and  that  the  lands  occupied  by  the  defendants 
were  part  of  the  12,000  so  transferred  to  the  crown.  And  that  on  an  enclosure  under 
an  act  7  Geo.  3,  divers  lands  were  allotted  in  lieu  of  the  rights  of  common  in  respect 
of  the  enclosed  lands.  This  documentary  evidence  is  fully  noticed  in  the  iudgment  of 
the  Court.  ^  ^     ° 

Martin,  H.,  and  Phillimore,  for  the  plaintiff.  The  allegation  in  the  answer  that 
the  lands,  though  within  the  rectory,  are  not  within  the  titheable  places  thereof,  is  a 
position  never  before  heard  of ;  what  the  defendants  intend  by  it  is,  that  fen  lands 
are  not  hable  to  tithes.  We  shew  that  Lord  Carvsfort  and  his  ancestors,  have  for 
many  years  received  tithes  of  fen  lands,  and  produce  leases  of  such  tithes.  The  lands 
now  forming  the  Bedford  Level  were,  until  lately,  covered  with  water,  and  until  they 
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were  drained,  could  not  have  been  tithed,  but  the  moment  the\'  became  cultivated, 
they  became  liable  to  tithes,  in  the  same  manner  as  lands  gained  from  the  sea,  which 
have  been  constantly  held  liable  to  tithes.  The  plea  of  the  Statute  of  Limitation  to  a 
bill  for  tithes,  is  quite  a  novel  [603]  defence,  and  if  it  prevail  in  this  case,  the  Court 
has,  for  many  years,  proceeded  in  error.  Such  a  defence  was,  some  time  back,  made 
in  a  suit  before  the  Master  of  the  Rolls,  but  was  abandoned.  The  defence  set  up  by 
the  answer  is  multifarious  ;  it  is  impossible  to  know  on  which  of  the  several  grounds 
the  defendants  mean  to  rely.  As  to  the  first  defence,  they  have  not  stated  that  all 
the  lands,  but  only  that  divers  lands,  in  the  manor,  belonged  to  the  abbey  of  Thorney. 
They  ought  to  have  shewn  the  particular  lands,  as  the  plaintiff  might  be  able  to  shew, 
that  the  lands  alleged  to  have  been  allotted  to  those  particular  lands,  were  not,  in 
fact,  allotted  in  respect  of  those,  but  of  other  lands. 

Pepys  and  Sidebottom,  for  the  defendants,  addressed  themselves  to  the  evidence 
on  the  part  of  the  defendants,  and  contended,  that  it  was  extraordinary  if  the  lands 
were  liable  to  the  payment  of  tithes,  not  only  should  no  receipt  of  tithes  be  found, 
but  any  claim  of  them,  until  shortly  before  the  institution  of  the  suit,  be  proved. 
That  this  alone  was  sufficient  to  induce  the  Court  to  question  the  plaintiff's  title,  and 
to  direct  issues. 

[The  Chief  Baron  expressed  his  doubt,  whether  a  defendant,  having  made  a  defence 
on  the  ground  of  unity  of  possession,  could  subsequently  abandon  that,  and  set  up 
another  defence.]  Sidebottom  cited  Lamprey  v.  Roolce  (Amb.  291.  2  Eagle  &  Y. 
1 48),  and  urged,  that  ha\'ing  stated  both  grounds  of  defence,  he  was  entitled  to  avail 
himself  of  both  or  either. 

Martin,  in  reply.  (After  entering  at  considerable  length  into  a  re\aew  of  the 
evidence),  that  the  lands  in  question  were  formerly  covered  with  water,  there  can  be 
no  doubt,  and  as  soon  as  they  were  reclaimed  they  became  liable  to  tithes  Shering- 
ton  V.  Fhctwood.{h)  A  great  part  of  the  fen  [604]  lands  are  not  even  now  sufficiently 
reclaimed  to  be  capable  of  cultivation.  No  ground  is  laid  for  an  issue.  Admitting 
that  the  lands  were  part  of  the  manor  of  Ya.xlev,  still  the  freehold  would  be  in  the 
lord  ;  the  right  to  common  only  would  be  in  the  tenants,  and  they  would  in  respect 
of  that  common,  be  liable  to  pav  tithes  of  agistment. 

Alexander,  L.  C.  B.  [after  stating  the  pleadings.]  The  two  questions  in  this 
ease,  and  on  which  the  defence  rests,  are,  ist.  Unity  of  Possession  ;  2ndly,  Pi'escription. 
These  are  the  only  two  points  sufficiently  supported  by  evidence  to  be  worth  examin- 
ing. As  to  the  position,  that  the  lands  in  question  were  upon  an  inclosure,  or  division 
allotted  to  commoners,  in  respect  of  lands  which  were  discharged,  there  is  not  the 
least  evidence  to  support  such  a  case.  The  lands  never  were  the  subject  of  allotment, 
except  under  the  provisions  for  the  drainage  of  the  Great  Bedford  Level.  As  to  the 
first  question.  Unity  of  Possession,  there  is  proof,  that  the  rectory  came  into  the  hands 
of  the  abbots  long  after  the  time  of  memory.  The  licenses  of  appropriation  produced, 
dated  in  the  reigns  of  Edw.  2  and  Rich.  2,  disclose  a  fact,  which  has  been  held  fatal 
to  a  defence  against  the  payment  of  tithes  founded  on  Unity  of  Possession.  With 
respect  to  Prescription,  the  defence  amounts  to  this,  "  That  at  the  time  of  the  dissolu- 
tion, the  lands  were  the  possessions  of  the  abbot,  and  were  in  his  hands  discharged  by 
prescription  from  the  payment  of  tithes."  The  defendants  do  not  say,  that  in  any 
document  of  that  period,  they  find  any  description  applicable  to  the  lands  now  in 
question,  as  parts  of  the  possessions  of  the  abbey,  but  they  put  it  in  this  way  :  the 
abbot  was  in  possession  of  the  manor  of  Yaxley  ;  these  lands  were  parcel  of  the  manor, 
being  the  wastes  of  the  manor,  and  therefore,  the  abbot  was  in  possession  of  these 
lands  :  the  manor  was  in  the  hands  of  the  abbot,  discharged  of  tithes  by  prescription  ; 
therefore,  these  lands  are  discharged  of  tithes  by  prescription. 

[605]  It  is  upon  the  truth  of  this  statement,  and  the  accuracy  of  this  reasoning, 
that  the  case  of  the  defendants  rests.  If  they  are  mistaken  in  any  part,  their  case 
sinks  under  them.  I  think  the  abbot  was  seised  of  the  manor  at  the  time  of  the 
dissolution.  The  minister's  accounts,  which  have  been  produced,  are  sufficient  evidence 
to  establish  that  fact.  The  next  question  is,  was  it  in  the  hands  of  the  abbot  at  any 
time  discharged  by  prescription  ]  With  a  view  to  lay  a  foundation  on  which  to  rest 
this  prescription,  there  is  produced  an  extract  from  Domesday.     The  extract  shews 

ih)  Cro.  Eliz.  47.5.  Moo.  909.  Gouldsb.  147.  Godfrey's  Rep.  p.  247.  M.  S. 
Hargr.  No.  12.     1  Eagle  &  Y.  132. 

Ex.  Div.  IV.— 18* 
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clearly,  that  the  abbot  held  lands  and  villeins  in  Yaxley  ;  but  it  seems  somewhat 
doubtful,  whether  it  shews  that  they  were  seised  of  the  manor.  The  word  "manor" 
is  found' there,  and  it  may  have  imported,  that  the  lands  afterwards  enumeiuted  were 
within  the  manor,  and  not  that  the  abbot  was  lord  of  the  manor.  Such  an  entry  in 
an  ecclesiastical  survey,  would  have  gone  a  great  way  to  shew  the  seisin  of  the  abbot, 
because  nothing  could  have  been  properly  mentioned  there,  but  ecclesiastical  possessions. 
But  Domesday  was  a  topographical  survey.  '1  he  title  of  the  extract  is,  "  I  he  land  of 
St.  Mary,  of  I  horney."  Then  follows  the  bare  word  "manor;"  and  then  follows, 
"  in  Lake'ly,  the  abbot  hath  fifteen  hides,"  &c.  Then  follows,  "  There  is  a  church  and 
a  priest,  and  24  acres  of  meadow,  and  twenty  acres  of  underwood."  Now  we  know 
that  thev  were  not  the  impropriators  at  this  time.  It  seems,  therefore,  certain,  that 
this  is  not  a  description  of  the  possessions  of  the  abbey  only,  and  raises,  at  least,  a 
doubt,  whether  the  extract  is  evidence  of  their  possession  ;  except  where  the  posses- 
sion is  expressly  stated  with  respect  to  the  fifteen  hides,  and  the  twenty  carucates 
of  arable,  the  demesnes  and  the  villeins.  The  passage,  however,  may  receive  one 
or  the  other  construction,  as  such  construction  is  supported  by  other  evidence : 
unsuppoited,  it  does  not  appear  to  me  to  make  out  in  a  satisfactory  way  the  proposi- 
tion for  which  it  is  produced. 

[606]  We  are  left,  I  think,  in  this  case,  as  in  most  which  occur,  to  infer  the 
immemorial  possession,  accompanied  by  a  title  of  discharge,  from  circumstances.  The 
sole  circumstance  referred  to,  is  the  actual  non-payment  of  tithes.  That  is  a  circum- 
stance from  which  this  conclusion  is  frequently,  and  often  rightly  drawn.  There  is, 
however,  a  striking  difference  between  this  case,  and  those  of  most  frequent  occurrence, 
which  I  am  the  more  desirous  to  have  observed  and  remembered,  because  in  some 
views  the  case  may  turn  upon  it  Commonly,  we  find  in  the  documents  cotemporary 
with  the  dissolution,  or  shortly  following  it,  a  particular,  or  at  least,  a  general  descrip- 
tion of  the  lands  in  question;  and  we  have  then  the  parol  testimony  that  the  lands 
have  never  rendered  tithes.  From  thence  we  conclude,  that  they  are  discharged  in 
the  hands  of  the  abbots,  upon  some  legal  ground.  It  is  a  usual  inference  when  there 
is  nothing  to  contradict  it.  Here,  we  have  in  the  documents  cotemporary  with  the 
dissolution,  or  shortly  succeeding  it,  no  description  whatever  of  the  lands  in  question. 
It  is  argumentatively  only,  that  they  have  been  shewn  to  have  been  in  the  possession 
of  the  abbot.  The  manor  is  mentioned,  and  the  argument  is,  that  these  lands  were 
the  wastes,  and  as  such,  parcel  of  the  manor,  appendant  or  appurtenant  to  it.  This 
is  the  hypothesis  of  the  defendants.  I  think  it  doubtful,  but,  I  will  assume  it  for  the 
present.  As  this  is  the  case  of  the  defendants,  they  must  take  it,  with  all  its  necessary 
consequences.  One  necessary  consequence  is,  to  let  in  much  collateral  evidence  as  to 
what  has  been  the  history  of  other  lands,  which  we  know  authentically  to  have  been 
parcel  of  the  manor,  or  appendant  or  appurtenant  to  it.  If  we  find  that  other  lands, 
equally  parcel  of  the  manor  with  those  in  question,  have  rendered  tithes,  have  been 
always  treated  and  considered  as  liable  to  tithes,  the  inference  from  the  non-payment 
of  the  particular  lands  in  question  is  destroyed.  The  fact  of  non-payment  will  then 
not  shew  an  immunity  derived  from  the  [607]  manor,  which  is  the  issue  on  which  the 
defendants  put  their  case.  The  payment  by  one  part  of  the  appurtenances  or  wastes 
of  the  manor,  neutralizes  the  effect  of  the  non-payment  of  the  other,  and  leaves  the 
proposition  which  the  defendants  maintain,  without  the  usual  support.  This  is  the 
distinction  between  the  present  and  the  ordinary  case. 

The  defendants  are,  I  think,  upon  the  evidence,  entitled  to  have  it  assumed,  that 
the  lands  in  question  have  never  paid  tithes,  or  any  commutation  for  them.  The 
witnesses,  however,  do  not  put  the  exemption  enjoyed,  de  facto,  upon  the  ground  on 
which  it  must  be  put  here  in  order  to  be  supported.  They  consider  it  as  founded  on 
the  fact  of  these  being  fen  lands,  and  their  depositions  import  a  general  opinion  that 
fen  lands  are  not  titheable.  However,  there  is  no  evidence  on  the  part  of  the  plaintiff 
that  these  lands  have  rendered  tithes.  In  what  degree  they  have  produced  titheable 
matters,  is  left  in  obscurity,  so  far  as  the  evidence  goes  ;  but  I  must  presume  that 
such  matters,  at  least  in  a  small  degree,  have  been  produced.  On  the  other  hand,  it 
seems  impossible  to  doubt,  that  other  land.s,  equally  of  the  same  description,  lands 
which  would  have  been  discharged,  if  the  manor  and  its  appurtenances  had  been  dis- 
charged in  the  manner  contended  for,  have  actually  rendered  tithes.  I  do  not  assume 
this  fact  from  the  accounts  of  Sir  Thomas  Proby,  which  were  read  de  bene  esse.  I 
think  they  are  not  evidence.     They  are  not  the  accounts  of  a  steward  charging  him- 
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self,  but  appear  to  be  entries  made  by  the  impropriator :  he  could  not  be  allowed  to 
make  evideuce  for  himself.  But  the  lease  to  Child,  in  the  reign  of  "William  (A.D. 
1701),  is  of  a  ditierent  character.  Can  I  avoid  inferring  from  this  lease,  that  tithes 
were  collected  from  lauds,  aud  fen  land.s,  which  were  at  that  time  parcel  of  the  manor? 
The  act,  7  Geo.  3,  is  still  more  distinct  and  explicit  on  this  point.  It  is  an  act  for 
inclosing  the  open  fields,  meadows,  common  pastures,  and  waste  grounds,  aud  also  the 
marsh  and  fenn\'  giounds  in  the  [608]  manor  aud  parish  of  Yaxley.  It  recites,  that 
Lord  Carysfort  is  lord  of  the  manor  and  impropriator,  and  entitled  to  the  great  and 
small  tithes  of  the  parish.  It  directs  that  one-eighth,  shall  be  set  out  to  Lord  Carys- 
fort, in  lieu  of  the  great  and  small  tithes  of  all  the  lands  to  be  inclosed  liable  to  tithes, 
which  included  commons,  and  marsh  and  fenny  grounds.  The  quantity  actually 
allotted  to  Lord  Carysfort  in  this  respect,  was  24-1:  acres,  being  a  full  eighth  of  the 
whole  quantity  inclosed  and  divided.  It  seems  difficult  to  doubt,  that  at  that  time, 
in  the  opinion  of  all  the  parties  concerned,  of  the  parish,  aud  of  the  lord  and  impro- 
priator, that  the  laud  was  not  exempted,  simply  because  it  was  parcel  of  the  manor 
or  common,  or  waste  of  the  manor.  The  first  document  to  which  I  have  referred, 
shews  that  wastes  of  the  manor  have  paid  tithes.  The  lease  to  Child,  does  not  men- 
tion tithes  of  the  wast* ;  the  phrase  used  is,  "  tithes  and  fenn  tithes  within  the  manor, 
bounds,  and  perambulations  of  Yaxley."  It  does  not  seem  doubtful,  that  the  general 
language  was  intended  to  include  all  the  lauds  which  had  composed  the  wastes,  or 
which  were  then  wastes,  if  they  produced  tithes.  In  this  case,  both  for  the  plaintiff' 
and  the  defendants,  we  are  compelled  to  adopt  not  the  certain,  but  the  probable, 
construction.  The  act,  7  Geo.  3,  renders  this  conjecture  still  more  probable.  It  is 
expressly  made  for  dividing  common,  pasture,  and  waste  grounds,  and  marsh  and 
fenny  grounds.  The  impropriator  is  to  have  an  eighth  in  value  of  the  whole  lands  to 
be  inclosed,  which  are  subject  to  the  payment  of  tithes,  in  kind,  in  satisfaction  for  the 
great  and  small  tithes  of  the  lands  to  be  inclosed.  The  acres  set  out,  are  in  number 
about  one-eighth  of  the  whole  :  24-t  are  set  out,  and  1970  divided.  No  considerable 
portion,  therefore,  of  the  parish,  if  any,  could  have  been  tithe  free.  These  documents 
are  more  powerful  in  shewing  that  the  wastes  aud  fens  were  tilheable,  and,  therefore, 
that  the  manor  and  the  appurtenances  were  not  exempted  by  prescription,  than  the 
non-payment  of  the  [609]  lauds  in  question,  in  the  particular  circumstances  in  which 
they  have  been  placed,  are  to  shew  that  they  are  exempted.  If,  therefoie,  this  case 
were  to  be  decided  on  this  point  alone,  it  would,  in  my  opinion,  be  just  to  decide 
against  the  prescriptive  exemption  of  the  manor  in  the  hands  of  the  abbot,  and  as  a 
consequence  to  overrule  the  defence  in  this  cause. 

I  think  it  advisable  to  go  back,  and  examine  shortly  some  of  the  propositions  that 
have  been  conceded  to  the  defendants.  It  has  been  assumed  by  the  defendants,  and 
conceded  to  them,  by  me,  at  least,  that,  if  the  manor  and  its  profits  were  exempted 
by  prescription  in  the  hands  of  the  monastery,  all  the  produce  of  the  wastes  of  the 
manor  were  equally  exempted ;  aud  that  when  a  part  of  that  waste  was  severed  and 
allotted,  the  exemption  would  follow  the  land,  and  the  person  to  whom  it  was  allotted 
would  hold  it  discharged  from  tithes.  Let  us  see  how  far  this  is  correctly  reasontd 
and  applied  to  this  cause.  I  assume  then,  for  the  present,  that  the  manor  and  its 
rights  were  discharged,  by  prescription,  in  the  hands  of  the  abbot :  I  assume  that  the 
lands  in  question  were  the  wastes  of  the  manor.  The  lord  of  a  manor  is  not  the  only 
person  that  has  an  interest  in  the  waste.  The  soil  is  in  him ;  but  the  commoners 
have  most  important  rights.  It  is  proved  in  this  cause,  that  all  the  owners  of  ancient 
tenements  had  common,  without  stint.  The  documents  shew  it ;  and  accoidingly,  upon 
approvements  and  divisions  under  the  Fen  Act,  in  which,  I  think,  Lord  Keeper  North 
acted  as  a  commissioner,  a  much  greater  aggregate  amount  of  land  approved  is  allotted 
to  the  commoners  than  to  the  lord.  It  has  been  held,  that  if  an  estate  be  discharged 
of  tithes,  a  right  of  common  appurtenant  to  it  is  also,  for  that  reason,  discharged  ;  and 
from  thence  it  follows,  that  on  such  an  approvement,  the  land  which  a  commoner  takes 
in  sevei-alty,  follows  the  tenement  in  respect  of  which  it  is  allotted  ;  not  the  incorporeal 
heredita-[610]-ment,  the  manor,  from  which  it  is  severed.  Upon  such  a  division, 
therefore,  in  this  parish,  the  whole  waste  allotted  to  the  commissioners  would,  in 
every  view,  have  become  titheable,  and  the  exemption  would  have  remained  attached 
only  to  that  portion  allotted  to  the  lord.  When  these  661  acres  were  severed  from 
the  waste,  and  under  the  authority  of  the  Lynn  and  St.  Ives'  law,  and  of  parliament, 
were  given  to  the  Earl  of  Bedford,  and  other  adventurers,  and  ultimately  to  the  crown, 
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what  they  received  as  the  consideration  for  their  undertaking  was  not  the  right  of  the 
lord  alone,  but  of  the  commoners  too,  with  all  their  respective  immunities  and  burthens. 
This'has  been  argued,  as  if  the  adventurers  stood  in  the  place  of  the  lord  alone.  It  is 
not  so'  They  came  in  the  place  of  the  commoners,  also.  The  considerations  were 
mutual.  The  commoners  were  to  he  benefited  by  the  undertaking,  and  they  paid 
part  of  the  price.  When  they  paid  land,  the  adventurers  could  only  receive  it  as  the 
commoners  would  have  held  it,  in  case  of  an  allotment  to  them  subject  to  its  burthens, 
of  which  this  was  one.  It  is,  therefore,  not  true,  that  although  the  profits  of  the 
manor  weie  discharged  in  the  hands  of  the  abbot,  and  these  were  the  wastes  of  the 
manor,  the  adventurers  would  take  them  discharged  of  tithes.  In  the  most  favouiable 
view,  what  they  took  discharged  of  tithes,  could  only  be  that  proportion,  which,  upon 
an  approvement,  might  have  been  allotted  to  the  lord.  So  far  as  the  adventurers 
could  be  considered  the  assignees  of  the  loid,  or  the  abbot,  they  might  perhaps  be 
considered  as  entitled  to  the  exemption  ;  but  what  pretence  is  there  for  considering 
them  as  entitled  to  the  exemption,  so  far  as  they  are  assignees  of  the  commoners? 
The  commonei's  themselves  had  no  exemption,  how  can  their  assignees'?  Now  it  is 
apparent,  that  the  rights  of  the  commoners  were  of  much  greater  value  than  the  rights 
of  the  lord,  in  these  wastes.  There  are  two  decrees,  one  in  1664,  and  the  other  in 
1665,  from  which  the  [611]  proportions  may  in  some  degree  be  collected.  The  com- 
missioners set  out  244  acres  to  the  lord,  and  the  rest  to  the  commoners,  declaring 
that  the  whole  quantity  to  be  divided  was  1220  acres.  Thei'C  is  some  obscurity  as  to 
the  exact  quantities,  biit  enough  appears  to  establish  that  the  rights  of  the  commoners 
were  much  more  valuable  than  those  of  the  lord.  This  is  sufficient  for  the  purpose. 
It  leads  to  this  result,  that  for  those  lands  for  which  a  general  exemption  is  claimed, 
according  to  the  defendants'  own  case,  the  exemption  can  extend  only  to  a  small 
proportion,  and  that  an  undivided  proportion  of  those  lands.  That  case,  according  to 
the  rules  of  pleading  upon  this  subject,  will  not  support  the  present  defence.  It  is 
obviously  no  case  to  support  a  non-deciiiiando  under  the  31  Hen.  8,  that,  possibly,  an 
undivided  interest  in  a  certain  proportion  of  the  land  has  a  right  to  be  discharged. 

I  feel  these  two  points  so  strongly,  that  I  do  not  deem  it  material  to  mention  any 
other  difficulty,  which  I  think  stands  in  the  way  of  the  defence,  at  any  length.  I  will 
only  say,  that  it  appears  to  me  doubtful,  whether  the  lands  in  question  were  the 
wastes  of  the  manor.  It  may  be  guessed,  but  it  does  not  appear  to  be  proved.  Waste 
in  one  sense,  that  is  useless,  they  probably  were,  but  that  they  were  wastes  of  the 
manor,  that  is,  that  the  soil  was  in  the  lord,  with  rights  of  common  attaching  upon  it, 
I  do  not  know.  All  I  think  that  is  known,  is  collected  from  the  appendix  to  the 
St.  Ives'  law,  in  the  time  of  the  Commonwealth,  where  the  95,000  acres  are  particu- 
larly described.  Among  the  parcels,  are  "  632  acres  out  of  common  fen  grounds  of 
or  belonging  to  Yaxley;"  and  then  29  acres  of  fen  ground  held  in  severalty  are 
particularised.  This  is  the  whole  from  Yaxley.  Is  it  clear  that  these  common  fen 
grounds  were  waste  of  the  manor  ?  They  may  have  been  only  open  fields  enjoyed 
in  common,  of  which  there  is  much  in  England,  and  of  which,  it  seems  probable,  there 
was  some  in  this  parish.  Neither  in  the  act  of  7  Geo.  3,  nor  in  the  [612]  award  under 
it,  is  there  any  allotment  made  to  the  lord  qua  lord. 

This  point,  however,  is  immaterial.  The  others  have  rendered  it  so.  There  was 
a  time  in  the  course  of  the  discussion  when  I  thought  it  was  of  great  importance.  If 
it  had  been,  it  seems  that  some  local  knowledge  would  have  been  useful  towards  the 
determination  of  it,  and  I  thought  the  intervention  of  a  jury  would  have  brought  into 
it  that  local  knowledge,  and  have  been  of  great  advantage  ;  so,  perhaps,  I  should 
think  still,  if  I  considered  this  point  important.  But  a  more  laborious  examination  of 
the  details,  and  more  mature  reflection,  have  led  me  to  think,  that  which  ever  way 
this  fact  may  be,  still,  on  each  of  the  other  grounds  which  I  have  stated,  the  defence 
is  bad,  and  the  plaintiff  entitled  to  a  decree  ;  and  as  to  the  last  of  these,  at  least,  I  see 
no  advantage  to  be  obtained  by  the  intervention  of  a  jury.  I  therefore  retract  the 
opinion  I  had  intimated,  which  I  hope  I  shall  never  scruple  to  do  when  I  see  cause 
I  do  not  think  there  should  be  any  issue. 

The  PlaintiflP  must  have  a  Decree. 
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[613]     Trinity  Term,  6  Geo.  IV.,  ix  the  Exchequer  Chamber. 
(Before  the  Lord  Chief  Baron.) 

Brazier  r.  Mytton.  Sittings  after  Trinity  Term.  July  13,  U,  Dec.  14,  1825. 
Jan.  31,  1826.— Evidence  of  ancient  persons,  that  they  had  known  a  farm  for 
upwards  of  70  years,  and  that  it  had  always  consisted  of  the  same  lands,  was 
held  sufficient  evidence,  that  the  farm  was  an  ancient  farm;  notwithstanding  no 
particular  name  was  assigned  to  the  farm  by  the  witnesses,  or  in  the  title  deeds, 
but  in  the  latter  it  was  described  as  a  tenement  and  three  meres  of  land. — 
Ancient  receipts  of  a  payment  as  a  modus  for  hay,  accompanied  l\y  rector's  books, 
in  which  were  contained  entries  of  receipts  for  hay  of  persons,  who,  from  the 
defendant's  title-deeds,  appeared  to  have  been  then  owners  of  the  estate,  con- 
sidered good  evidence  of  the  payment  of  a  farm  modus.— On  the  hearing  of  a 
tithe  cause,  in  which  the  defendant  set  up  a  farm  modus,  the  defendant  produced 
his  title  deeds,  to  shew  that  the  farm  was  an  ancient  one.  By  arrangement 
between  the  parties,  and  to  save  time,  it  was  agreed  that  the  deeds  should  not  be 
read  ;  but  should  be  entered  as  read,  and  an  abstract  thereof  be  delivered  to  the 
Court,  and  that  the  plaintifT  should  have  an  opportunity  of  seeing  that  the 
abstract  delivered  to  the  Court  corresponded  with  the  deeds : — Held,  that  the 
plaintiff  was  only  entitled  to  compare  the  abstract  with  the  deeds,  in  the  same 
manner  as  if  the  deeds  had  been  read,  in  which  case  he  would  have  been  at 
liberty  to  take  minutes  thereof.  But  that  he  was  not  entitled  to  examine  the 
defendant's  title  deeds,  or  to  take  copies  of  or  extracts  therefrom. 

This  was  a  bill  by  the  rector  of  North  Cleobury,  in  the  county  of  Salop,  against 
an  occupier,  for  an  account  and  satisfaction  of  all  tithes,  from  1819.  There  were  six 
defendants  to  the  suit  originally,  but  all  of  them,  excepting  Mytton,  compromised, 
and  the  suit  was  dismissed  as  against  them.  The  defendant  Mytton,  by  his  answer, 
stated  his  farm  to  be  an  ancient  farm,  well  known  by  metes  and  bounds,  which  were 
set  forth  in  a  map  annexed  to  the  answer  by  way  of  schedule ;  that  he  was  the  owner 
and  proprietor  of  the  farm:  that  tithe-hay  was  covered  by  a  farm  modus  of  Is.  6d., 
payable  at  Easter.  He  admitted  the  perception  of  some  other  titheable  matters,  the 
tithes  of  which  he  had  offered  to  pay  ;  but  the  plaintiff  declined  to  accept  the  same, 
until  the  question  of  modus  [614]  was  settled.  He  also  set  up  a  modus,  or  customary 
payment  of  Id.  for  every  milch  cow  kept  on  the  lands,  in  lieu  of  the  tithe  of  milk. 
That  composition  had  usually  been  payable  at  Christmas  and  Midsummer,  and  for 
convenience,  the  modus  had  been  paid  at  the  same  time. 

Eoupell,  and  Spence,  for  the  plaintiff,  relied  on  his  common  law  right  as  rector. 

The  title  of  the  plaintiff  as  rector  was  admitted. 

The  evidence  on  the  part  of  the  defendant  consisted  of  the  title  deeds  to  the  farm, 
commencing  in  September,  1650.  An  abstract  of  the  title  deeds  was  produced,  and 
for  the  sake  of  convenience,  and  to  save  the  time  of  the  Court,  it  was  agreed  that  the 
abstract  should  be  handed  in ;  and  that  the  several  deeds  mentioned  in  the  abstract 
should  be  entered  as  read  in  evidence,  an  opportunity  being  given  to  the  plaintiff  to 
examine  the  abstract  and  the  deeds.  The  defendant  also  proved  the  institutions  and 
deaths  of  several  rectors  of  the  parish,  from  1666  down  to  1795  :  he  also  produced  a 
tithe-book,  in  which  the  names  of  the  several  rectors  appeared  subscribed,  commencing 
in  1669,  and  ending  in  1777,  which  contained  entries  of  small  payments  for  hay,  and 
general  entries  for  milk  ;  but  in  1720,  nine  cows  were  stated  at  9d. : — a  receipt,  dated 

20th  August,  1750,  signed  by  the  Rev. Adney,  who  was  proved  to  have  been 

then  rector,  and  whose  hand-writing  was  proved  by  comparison  with  the  parish  register, 
to  the  following  effect :—"  Received,  20th  August,  1750,  of  Thomas  Mytton,  esq.. 
Is.  6d.  as  a  modus  of  hay  for  his  farm,  Cleobury  North,  to  Midsummer  last." 
Several  other  receipts  to  the  same  effect  were  produced,  as  were  also  other  receipts, 
in  which,  after  enumerating  coiiipositions  for  other  articles.  Is.  6d.  as  a  modus  for  hay 
■was  stated.  The  defendant  also  proved,  that  the  map  of  his  farm  w.is  a  correct  one, 
and,  by  very  ancient  witnesses,  that  they  had  known  the  farm  for  70  years,  and  it  had 
always  consisted  of  the  same  lands ;  that  [615]  corn  tithes  had  been  taken,  but  not 
tithes  of  hay  ;  that  Id.  had  been  paid  for  each  cow,  and  not  tithe-milk. 

Simpkinson,  for  the  defendant,  rested  on  the  evidence  produced  by  the  defendant, 
as  establishing  the  moduses  set  up  by  him. 
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Roupell,  in  reply,  impeached  the  testimony  of  the  witnesses,  many  of  whom 
deposed  to  facts  which  they  could  have  known  when  of  the  age  of  six  or  eight  years 
onlv.  That  there  was  no  reputation  of  the  farm  being  an  ancient  one  ;  no  name  given 
to  it  by  the  witnesses,  or  the  title  deeds  ;  nor  was  it  described  in  the  title  deeds  as  an 
ancient  farm,  but  only  as  a  tenement  and  three  meres  of  lands.  That  it  did  not 
appear  to  have  been  an  ancient  patrimonial  estate,  or  to  have  been  in  Mytton's  family 
for  even  a  century ;  that  it  was  only  by  traditionary  evidence  that  the  farm  could  be 
shewn  to  be  an  ancient  one ;  and  that  the  entries  in  the  books  and  the  receipts,  might 
ajiply  to  other  lands  belonging  to  the  father  and  grandfather  of  the  defendant. 

July  14. — LoKD  Chief  Baron.  This  is  a  rector's  bill.  The  defences  set  up  are 
two:  1st,  a  farm  modus  of  Is.  6d.  for  tithe  hay  of  an  ancient  farm;  and,  2ndly,  a 
modus  of  Id.  for  tithe  of  milk.  In  order  to  support  the  farm  modus,  it  ought  to  be 
shewn,  that  the  farm  is  an  ancient  farm;  and  as  to  the  modus  for  milk,  that  it  has 
always  been  paid,  and  tithe  of  milk  never  rendered.  All  that  can  be  required  in  this 
case,  as  in  many  nther  cases,  is  evidence  of  the  facts  as  far  back  as  the  time  of  living 
memory  will  extend.  It  has  been  strongly  contended,  that  the  defendant  has  not 
shewn  the  farm  to  be  an  ancient  one.  I  do  not  know  on  what  ground,  unless  it  was 
intended  to  be  argued,  that  the  lands  in  question  did  not  always  compiise  the  farm. 
The  defendant  has  unquestionably  shewn,  by  witnesses  of  the  age  of  70  year.s,  and 
upwards,  that  the  [616]  farm  then  consisted  of  the  same  lands.  It  is  not  absolutely 
necessary  that  the  lands  should  be  contiguous  together,  if  it  be  shewn  that  the  same 
lands  now  form  the  farm  which  anciently  formed  it.  This  has  been  done  as  far  as 
could  be  e.xpected  by  this  defendant.  The  evidence,  though  not  very  strong,  is 
sufficient  for  the  purpose.  In  Stuart  v.  Greenall  (9  Pri.  106.  3  Eagle  &  Y.  1040), 
decided  by  my  predecessor,  it  was  certainly  laid  down,  that  in  a  defence  of  farm 
modus,  the  farm  must  be  proved  to  be  an  ancient  one.  I  perfectly  concur  in  the 
principle  of  that  case ;  and  the  only  question  is,  whether  the  farm  is  not  shewn  to  be 
an  ancient  one,  from  the  evidence,  which  has  been  carried  back  for  60  or  70  years. 
In  that  ease  the  evidence  was  only  carried  back  sixteen  or  seventeen  years,  and  there 
was  no  anterior  evidence.  That  case  was  therefore  very  different  from  the  present, 
and  I  am  not  at  all  surprised  that  the  Lord  Chief  Baron  should  hold  that  it  was  not 
an  ancient  farm.  In  this  case,  however,  the  evidence  is  carried  back  as  far  as  living 
memory,  and  beyond  that,  by  documentary  evidence. 

The  next  question  is,  whether  the  Is.  6d.  has  been  paid  in  lieu  of  tithes  of  hay  of 
the  farm?  I  think  this  is  more  doubtful,  but  still  I  think  the  defendant  has  made 
out  his  case,  sufficientlj'  to  prevent  the  plaintiff  from  obtaining  a  decree  in  this  suit. 
Many  witnesses  prove  that  tithe  of  hay  has  never  been  taken,  though  the  tithes  of 
corn  and  grain  have  been  rendered ;  but  that  alone  would  not  be  sufficient.  One 
witness  speaks  to  the  payment  of  Is.  6d.,  and  is  confirmed  by  the  testimony  of  the 
other  witnesses.  Another  witness  deposes,  that  a  person  who  lived  70  or  80  years 
before,  stated  to  him  that  he  had  heard  a  deceased  rector  say,  that  the  Is.  6d.  was 
payable  for  tithe  hay.  The  receipts  signed  by  Adney,  the  rector,  in  1750,  in  which 
is  Is.  6d.  acknowledged  to  have  been  received  of  a  Mr.  Mytton  a  modus  for  hay,  and 
the  subsequent  leceipts,  are  very  direct  admissions  of  the  modus.  Besides  these,  the 
rec-[617]-tor's  book,  of  so  early  a  date  as  the  year  1669,  is  produced,  containing  entries 
of  the  payment  of  the  Is.  6d.  by  persons,  whose  names  appear  in  the  title  deeds  of  the 
defendant,  the  entries  corresponding  with  the  times  those  persons  were  the  owners  of 
the  lands,  with  as  slight  variations  as  could  reasonably  be  expected.  I  must  presume 
the  title  deeds  to  have  been  compared  with  the  abstract  delivered  to  me.  There  is 
a  great  resemblance  in  the  names  of  the  persons  who  appear  from  time  to  time  to 
have  been  in  possession  of  the  lands,  and  the  persons  named  as  the  owners  in  the 
rector's  books  ;  and  thei'e  is  a  great  deal  of  evidence  arising  from  the  book  as  com- 
pared with  the  abstract.  I  think  I  cannot  direct  an  account  against  this  evidence. 
The  rector  may,  however,  require  an  issue,  if  he  thinks  fit.  Another  observation 
which  arises  is,  that  the  defendant's  title  deeds  were  not  read  at  the  hearing,  and 
counsel  had  therefore  no  opportunity  to  examine  them.  I  think  some  questions  may 
arise  upon  the  title,  and  it  is  but  fair  that  they  should  be  produced  to  the  plaintiff,  as 
he  was  entitled  to  have  every  one  of  them  read,  but  which  was  not  done,  to  save  the 
time  of  the  Court. — I  must  dismiss  the  bill  as  to  the  tithe  hay  ;  but  give  the  plaintiff 
an  opportunity  of  trying  the  modus  set  up  if  he  thinks  fit. 

As  to  the  modus  for  milk,  there  seems  to  be  no  doubt  that  it  is  a  parochial  modus, 
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according  to  the  e^■idence  ;  and  that  evidence  is  not  in  any  manner  impeached  :  this 
modus  must  consequently  be  established. 

Decree.  The  bill  to  be  dismissed  with  costs,  except  as  to  the  tithe  of  lamb,  as  to 
which  an  account  was  directed  with  costs.  The  rector  to  have  issues  as  to  hay  and 
milk,  if  he  thinks  fit ;  and  also  to  have  liberty  to  examine  the  deeds  comprised  in  the 
abstract  delivered  to  the  Lord  Chief  Baron,  and  other  documentary  evidence,  and  to 
make  observations  on  [618]  them  by  his  counsel.  An  account  of  tithe-hay  not  covered 
by  the  modus,  and  costs  as  to  that  account  reserved. 

On  the  14th  December,  1825,  the  plaintifT  applied  for  the  production  of  the  rector's 
book,  and  the  several  title  deeds  and  receipts  produced  to  the  Court  at  the  hearing, 
and  for  permission  to  examine  them,  urging  that  a  mere  comparison  of  the  deeds  with 
the  abstract,  did  not  give  him  sufficient  opportunity  to  investigate  the  title. 

The  Chief  Baron  observed,  that  the  deeds  had  not  been  read  at  the  hearing,  in 
consequence  of  the  agreement  between  the  parties,  from  which  if  they  departed,  all 
he  could  do,  was  to  place  them  in  the  same  situation,  as  if  the  cause  had  regularly 
proceeded  ;  in  which  case,  the  plaintifl'  would  have  been  entitled  to  have  had  every 
deed  read,  and  to  have  taken  minutes  of  them  ;  but  to  authorise  the  plaintiff  to  go 
into  the  defendant's  muniment  room,  and  examine  all  his  title  deeds,  would  be  a  most 
dangerous  precedent. 

The  Court,  therefore,  directed  the  cause  to  be  put  in  the  paper,  in  order  that  the 
deeds  might  be  read. 

The  cause  stood  in  the  paper  for  this  purpose  on  the  31st  January,  1826,  when 
Roupell,  for  the  plaintiff,  complained,  that  the  directions  of  the  Court  bad  not  been 
complied  with,  for  that,  though  the  defendant  had  produced  to  the  plaintiff  an  abstract 
of  the  title  and  the  title  deeds,  yet,  he  would  not  permit  the  plaintiff  to  take  any  copy 
or  extract. 

Jervis,  and  Simpkinson,  for  the  defetidant,  contended  that  all  that  the  Court 
intended  was,  that  the  plaintitl'  should  [619]  be  satisfied  that  the  abstract  delivered 
to  the  Court,  contained  a  correct  detail  of  his  title  deeds,  and  that  to  satisfy  the 
plaintiff,  the  abstract  and  deeds  had  been  produced  to  him. 

The  Court  stated,  that  it  had  taken  for  granted  that  the  abstract  was  correct,  but 
that  it  was  not  proved  to  be  so ;  and  it  was,  therefore,  necessary,  that  the  plaintiff 
should  have  an  opportunity  to  see  whether  the  abstract  was  correct,  but  nothing 
more ;  and  that  he  ought  to  have  the  same  opportunity  of  doing  this,  as  if  the  deeds 
had  been  read  in  Court. 

The  Court  directed  the  parties  to  produce  before  the  Master  the  deeds  produced 
at  the  hearing ;  the  Master  to  ascertain  whether  the  deeds  corresponded  with  the 
abstract. 

[620]    Michaelmas  Term.  6  Geo.  IV.,  in  the  Exchequer  Chamber. 
(Before  the  Lord  Chief  Baron.) 

Wing  v.  Murrell  and  Others.  Nov.  21,  23,  1825. — A  person  entitled  to  a  parcel 
or  portion  of  tithes,  was  made  a  defendant  in  a  suit  by  a  person  also  claiming  to 
be  entitled  to  the  tithes  against  occupiers :  he  joined  with  the  occupiers  in  one 
answer,  and  insisted  on  his  right  to  the  tithes  : — The  Court  retained  the  plaintiffs 
bill  for  a  year,  with  liberty  to  bring  an  action  ;  if  not,  the  bill  to  be  dismissed 
without  costs.  An  action  was  brought  against  the  occupiers,  and  a  verdict  given 
for  the  plaintiff.  The  Court,  on  further  hearing,  decreed  an  account  of  the 
tithes,  and  ordered  the  payment  of  costs  by  the  occupiers,  and  the  other  defen- 
dant.— Where  an  impropriator  or  owner  is  made  a  party  to  a  suit  for  tithes,  and 
does  not  demur  to  the  bill,  or  in.sist  by  his  answer  that  he  ought  not  to  be  made 
a  party  ;  but  joins  with  the  occupiers  in  an  answer,  and  suggests  their  defence, 
though  the  Court  cannot  decree  an  account  as  against  him,  yet  it  will  visit  him 
with  costs. — Where  a  bill  is  retained  for  a  year,  with  liberty  to  bring  an  action, 
the  proper  course  is  not  to  set  down  the  cause  on  the  postea,  or  as  on  the  equity 
reserved ;  but  to  set  down  the  cause  for  further  hearing,  and  give  the  verdict 
and  judgment  at  law  in  evidence. 

The  plaintiff  in  this  case  claimed  to  be  entitled,  by  descent,  to  a  parcel  of  the 
tithes  in  the  rectory  and  parish  of  Mildenhall,  in  the  county  of  Suffolk,  and  he  filed 
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this  bill  against  the  defendants  Muriell  and  Goate,  as  occupiers  of  some  lands,  called 
the  old  inclosures  ;  to  the  great  and  rectorial  tithes  of  which  the  plaintiff  alleged 
himself  to  be  entitled,  for  an  account  and  satisfaction  of  tithes  of  the  lands  occupied 
by  them.  To  this  bill,  Philip  James  Case,  the  owner  of  the  lands  occupied  by  the 
other  defendants,  was  also  made  a  defendant ;  and  the  bill  alleged,  that  the  defendant 
Case  had  cut  down  wood  and  underwood  on  the  lands,  and  called  for  an  account  and 
satisfaction. 

The  defendants,  the  occupiers,  and  Case,  the  owner,  put  in  a  joint  answer  to  the 
bill,  and  thereby  set  up  a  title  to  [621]  the  tithes  in  the  defendant  Case,  under  a 
grant  or  conveyance  thereof,  and  disputed  the  right  of  the  plaintiff.  The  defendants 
also  pleaded  in  bar  of  the  plaintiff's  demand,  an  act  of  parliament,  and  award  in 
pursuance  thereof,  under  which  the  parish  of  Mildenhall  was  inclosed,  and  certain 
allotments  made  to  the  impropriate  rector  and  vicar  of  the  parish,  and  also  to  the 
plaintiff,  in  respect  of  the  tithes  to  which  he  was  entitled. 

The  occupiers,  by  the  answer,  rendered  an  account  of  the  titheable  matters  had 
by  them.  Case,  the  owner,  denied  that  he  had  cut  down  any  wood  or  underwood  ; 
and  no  evidence  was  produced  that  he  had. 

On  the  hearing  of  the  cause  on  the  17th  December,  1824,  the  Court  decreed,  that 
the  plaintiff's  bill  should  be  retained  for  twelve  months,  with  liberty  for  him  in  the 
meantime  to  bring  an  action  at  law  against  the  defendants,  or  such  of  them  as  he 
might  be  advised. 

On  a  subsequent  day,  on  application  to  the  Court,  after  considerable  discussion,  it 
was  made  part  of  the  decree,  that  the  plaintiff  should  be  at  liberty  to  entitle  his 
declaration  as  of  Hilary  term,  1822  :  and  that  the  depositions  of  such  of  the  witnesses 
taken  in  the  cause  as  should  be  dead,  gone  abroad,  or  unable  to  travel  to  the  assizes 
at  which  such  action  .should  be  tried,  might  be  received  as  evidence  at  the  trial  for 
either  of  the  said  paities  ;  and  that  in  case  the  plaintiff  should  neglect  to  bring  such 
action,  and  proceed  to  trial  within  twelve  months,  the  said  bill  should  be,  and  the 
same  was  thereby  dismissed  without  costs. 

The  plaintiff'  accordingly  brought  an  action   on  the  statute  2  and  3  Edw.  VI., 
against  the  defendants,  Murrell  and  Goate,  the  occupiers ;  and  such  action  was  tried 
at  the  summer  as.sizes  for  Suffolk,  in  1825,  when  a  verdict  was  found  for  the  plaintiff. 
The  cause  was  now  set  down  on  the  postea. 

Mai'tin,  H.,  Lovat,  and  W.  Eagle,  for  the  defendants.  [622]  It  is  irregular  to  set 
down  the  cause  for  further  hearing  on  the  postea,  as  if  an  Lssue  had  been  dii'ected  and 
the  cause  set  down  foi'  hearing  on  the  equity  reserved.  There  is  a  wide  distinction 
between  an  issue  directed  by  the  Court,  and  an  action  brought  under  the  permission 
of  the  Court.  In  the  latter  case,  no  further  directions  are  reserved,  and  the  Court 
knows  nothing  of  the  postea.  The  proceedings  and  judgment  in  the  action  at  law 
form  no  part  of  the  judgment  of  this  Court.  On  the  application  to  vary  the  minutes, 
a  very  great  struggle  was  made  to  put  the  case  on  the  same  footing  as  if  an  issue  had 
been  directed.  When  a  decree  directs  an  issue,  it  goes  on  to  state,  that  the  bill  shall 
be  dismissed  with  costs.  Heie  the  plaintiff  is  left  in  a  better  situation.  If  he  had 
not  brought  his  action,  we  should  not  have  been  able  to  apply  to  dismiss  the  bill  with 
costs,  or  to  have  taken  any  other  proceedings. 

Lord  Chief  Bakon.  This  seems  to  me,  to  be  a  straggle  to  oppose  the  forms 
of  the  Court  to  the  justice  of  the  case.  I  thought  on  the  hearing,  that  the  plaintiff" 
had  proved  his  case  on  paper,  but  I  felt  some  doubt  as  to  the  usage  ;  and  therefore 
I  left  him  to  a  trial  at  law.  I  might,  perhaps,  have  directed  an  issue,  but  I  cotisidered 
it  better  to  leave  him  to  bring  an  action.  I  can  only  put  the  same  construction  on 
this  case  which  has  been  put  upon  it  by  the  jury  ;  and  the  only  question  now  is,  with 
respect  to  the  form  in  which  it  should  be  brought  before  me.  I  certainly  do  not 
recollect  the  course  on  this  subject ;  but  it  appears  to  me,  that  it  would  be  more 
regular  not  to  set  down  this  cause,  as  on  the  equity  reserved,  but  to  continue  it  in  the 
papers  for  hearing,  and  to  give  the  judgment  at  law  in  evidence. 

Nov.  23. — The  case  accordingly  stood  on  the  papers  for  further  hearing  this  day. 
[623]  Jervis,  and  Knight,  for  the  plaintiff.  The  defendant  Case,  though  he 
joined  in  answering  with  the  other  defendants,  tiled,  in  effect,  a  separate  answer,  by 
which  he  alleged  the  lands  in  question  not  to  be  liable  to  pay  tithes  to  the  plaintiff, 
on  the  ground,  that  the  tithes  had  been  purchased  by  an  ancestor  of  the  defendant's. 
The  real  contest  in  this  case  is,  not  between  the  plaintiff  Wing  and  the  occupiers,  but 
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between  Wing  and  the  defend;uit  Case.  Where  an  impropriator  is  made  a  party,  and 
does  not  demur,  or  by  his  answer  submit  that  he  ought  not  to  be  made  a  party,  it  is 
substantially  his  suit.  This  is  not  an  ordinary  tithe  bill ;  it  prays  that  the  right  of 
the  plaintiff  to  the  tithes  may  be  established  and  declared.  In  all  the  cases,  until 
within  the  last  few  years,  all  persons  entitled  to  the  tithes  were  made  parties  ;  the 
modern  cases  have  certainly  varied  the  practice.  But  in  this  ca.se,  not  only  is  the 
defence  of  the  occupier,  that  the  defendant  Case  is  entitled  to  the  tithes  ;  but  Case, 
himself,  put  in  a  joint  answer  with  the  occupiers,  and  insists  on  his  right  to  the  tithes 
of  the  lands  The  cases  cited  for  the  plaintiff  were,  Markham  v.  Siiti/tlw  (11  Price,  126. 
3  Eagle  &  Y.  1071),  Hooper  v.  Lethbrulge  (Bunb.  291.  2  Eagle  &  Y.  2-5),  and  Kirhy 
V.  Bedhead  (1  Wood,  19.     1  Eagle  &  Y.  414). 

Martin,  H.,  Eagle,  F.  K.,  and  Eagle,  W.,  for  the  defendant  Case.  There  is  no 
ground,  either  on  principle  or  authority,  to  make  a  declaration  in  this  case  as  to  the 
right  to  tithes,  or  to  direct  the  payment  of  costs  by  the  defendant  Case.  This  is  not 
a  case  on  a  postea  after  an  issue  directed,  but  after  a  trial  at  bar.  The  defendant 
Case  was  no  party  to  the  action  at  law.  It  would  be  an  anomaly  for  the  Court  to 
make  a  deelaiation  of  right,  when  it  can  make  no  decree  in  support  of  that  right. 
The  Court  does  not  make  any  declaration  in  tithe  causes,  e.xcept  [624]  as  to  moduses. 
How  can  the  Court  make  a  decree  that  the  plaintiff  has  established  his  right  to  tithes 
against  all  the  world  ?  The  plaintiff  has  kept  back  the  fact,  of  the  defendant  Case 
being  also  made  a  defendant  as  an  occupier,  and  that  an  account  is  sought  of  the 
tithe  of  wood  cut  down  by  him  ;  and  that  by  his  answer  he  has  denied  that  he  has 
cut  down  any  wood.  No  case  can  be  cited  in  which  a  suit  against  an  occupier  has 
been  dismissed,  without  costs  being  given  to  him. 

Jervis,  in  reply.  The  question  whether  the  owner  or  proprietor  of  tithes  is  a 
necessary  party,  was  much  discussed  in  Daws  v.  Beiin  (1  Jac.  &  W.  .513.  3  Eagle 
&  Y.  1001).  That  decision  was  made  after  mature  delibeiation,  and  all  the  cases  were 
then  cited  and  commented  on  ;  and  in  that  case  it  was  held,  that  when  the  right  to 
the  tithes  was  in  question,  the  rector  or  vicar,  as  the  case  might  be,  ought  to  be  made 
a  party  to  the  suit. 

LoKD  Chief  Baron.  Some  points  have  been  raised  in  this  case,  on  which  I 
should  be  sorry  to  be  obliged  to  give  at  this  time  an  opinion,  as  affecting  the  general 
practice  of  this  Court.  It  appears  to  me,  that  without  entering  into  any  inquiry  with 
respect  to  what  is  not  the  general  practice,  this  case  may  be  decided  on  its  own 
peculiar  circumstances.  One  of  the  points  discussed,  and  on  which  I  am  unwilling  to 
express  an  opinion,  is  whether  it  is  necessary  or  not  to  make  the  owner  a  party. 
In  some  cases  it  has  been  determined,  that  the  impropriatoi'  is  a  necessary  party  to  a 
suit  by  the  vicar  for  tithes  ;  and  in  other  cases  it  has  been  decided  that  he  is  not. 
I  certainly  had  not  thought  the  owner  a  necessary  party  ;  and  I  fancied  I  had 
recollected,  that  in  some  instances  he  had  been  made  a  party,  whilst  in  others  he  had 
not.  As  to  the  costs,  if  an  impropriator,  when  made  a  party,  improperly  or  not,  does 
not  think  fit  to  demur,  or  by  his  answer  to  insist  that  [625]  he  will  not  be  made  a 
party,  or  enter  into  the  discussion  ;  but  chooses  to  join  in  an  answer  with  the  occupiers, 
and  to  suggest  and  prompt  their  defence,  the  question  becomes  a  very  different  one  : 
and  though  no  account  can  be  decreed  against  him,  yet  it  would  be  difficult  to  say, 
that  he  may  not  be  made  to  pay  the  costs.  Many  cases  may  arise  in  which,  though 
no  actual  decree  can  be  made  against  the  party,  yet,  for  his  misconduct,  he  may  be 
visited  with  costs.  It  seems  to  me,  that  it  would  be  very  great  injustice,  that  a 
person  not  being  an  impropriator,  but  merely  a  portionist  of  tithes,  should  join  in  the 
defence  of  a  suit  on  the  ground  of  his  title,  which  defence  fails,  and  that  when  the 
plaintiff  has  succeeded,  he  should  not  be  compelled  to  pay  the  costs  incurred  by  his 
defence.  I  do  not  think  it  necessary  to  decide  in  this  case,  whether  the  plaintiff 
could  or  could  not  proceed  against  the  occupier,  without  making  the  impropriator 
a  defendant.  The  same  question  is  now  depending  in  another  case,  and  I  will  not 
decide  the  practice  in  this,  when  the  case  may  be  decided  on  other  grounds.  In  this 
instance,  as  Mr.  Case  has  been  made  a  party,  and  has  joined  with  the  occupiers  in 
their  defence,  I  shall  join  him  in  the  order  as  to  costs,  though  I  can  give  no  account 
as  against  him. 

The  decree  directed  the  costs  by  all  the  defendants,  and  an  account  as  against  the 
occupiers ;  the  plaintiff  to  give  credit  for  the  sum  received  in  the  action. 
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[1]    Eeports  of  Cases  Argued  and  Determined  in  the  Court  of  Exchequer, 
IN  Michaelmas  Term,  7  Geo.  IV.  and  the  Sittings  After. 

Memoranda. 

During  the  last  vacation,  Sir  J.  S.  Copley,  Knt.  King's  Serjeant,  his  Majesty's 
Attorney-General,  was  appointed  to  the  office  of  Master  of  the  Rolls,  vacant  by  the 
death  of  Lord  Gilford,  who  had  held  it  since  Hilary  vacation,  1824. 

Sir  C.  Wetherell,  Knt ,  (patent  of  precedence)  his  Majesty's  Solicitor  General, 
was  promoted  to  the  office  of  his  Majesty's  Attorney-General,  vacant  by  the  promotion 
of  Sir  J.  S.  Copley. 

Nicholas  Conyngham  Tindal,  Esq.  was  appointed  to  the  office  of  his  Majesty's 
Solicitor-General,  vacant  by  the  promotion  of  Sir  C.  Wetherell,  and  was  knighted. 

On  the  first  day  of  this  Term,  Charles  Christopher  Pepys,  Esq.  took  his  seat 
within  the  bar,  as  one  of  his  Majesty's  counsel  learned  in  the  law. 

[2]    Exchequer  of  Pleas. 

Wilson,   Knt.  v.  Bramhall.     Friday,  Nov.  10th,  1826.— Covenant.— If  the  declara- 
tion sets  out  the  legal  operation  and  effect  of  the  demise,  it  is  sufficient. 

Covenant.  The  declaration  stated,  that  by  a  certain  indenture,  made  between 
the  plaintift'  and  the  defendant,  the  plaintiff,  for  the  considerations  therein  mentioned, 
did  demise,  lease,  and  to  farm  let  unto  the  defendant,  &c.  a  certain  farm  and  buildings, 
and  certain  pieces  or  parcels  of  land,  particularly  mentioned  and  described  in  the  said 
indentui-e  ;  setting  out  the  covenants,  and  the  breaches  complained  of.  The  defendant 
pleaded  non  est  factum  ;  and  also  other  pleas,  upon  which  no  question  arose.  At  the 
trial  before  Park,  J.,  at  the  last  York  Assizes,  the  indenture  being  produced,  the 
demise  was,  of  all  that  farm,  or  land  and  buildings,  &c.  ;  that  is  to  say,  &c.  enumerat- 
ing the  parcels.  It  was  objected,  by  the  counsel  for  the  defendant,  that  the  lease  was 
misrecited,  and  that  the  variance  was  fatal ;  but  the  learned  Judge  being  of  a  different 
opinion,  declined  to  nonsuit ;  and  a  verdict  was  found  for  the  plaintiff,  with  leave  for 
tbe  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  think  the  objection  well 
founded. 

Brougham,  who  now  moved  for  a  rule  to  shew  cause  why  a  nonsuit  should  not  be 
entered,  insisted  that,  upon  the  plea  of  non  est  factum,  the  plaintiff  was  bound  to 
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prove  a  demise  corresponding  in  terms  with  that  stated  in  the  declaration,  the  action 
being  founded  ou  the  demise,  and  it  being  necessary  to  set  it  out,  as  a  consideration 
for  the  covenants,  upon  which  the  breaches  complained  of  were  assigned.  A  variance 
between  the  statement  of  a  deed,  contained  in  a  declaration,  and  the  deed  produced  in 
evidence,  is  fatal;  Pitt  v.  Gree7i  (9  East,  188) ;  Bonditchv.  Maiv-[3yh)/  (1  Campb.  195), 
Hoar  v.  Mill  (4  M.  &  S.  470) ;  even  though  the  allegation  be  unnecessary  ;  Swallmo  v. 
Beaumont  (2  B.  k  A.  765) ;  unless  the  misreeital  be  of  a  matter  which  may  be  rejected 
as  surplusage  (Hamborough  v.  fVilkie,  4  M.  &  S.  474,  n.).  In  the  declaration  in 
question,  the  premises  demised  are  stated  to  be  a  farm  and  buildings,  and  certain 
pieces  of  land  particularly  described,  that  is,  pieces  of  land  in  addition  to  the  farm 
and  buildings  ;  while  the  demise  in  the  lease  is  of  "  all  that  farm  and  buildings  herein 
contained,"  enumerating  and  describing  the  particular  closes.  It  is  clear,  therefore, 
that  the  demise  in  the  declaration  is  more  comprehensive  than  that  contained  in  the 
original  lease,  and  if  so,  on  the  authority  of  the  cases,  the  variance  is  fatal,  and  the 
plaintiff  should  have  been  nonsuited. 

Per  Curiam.  The  cases  upon  this  subject  have  already  gone  far  enough  ;  and  we 
should  extend  the  principle  still  further  by  granting  the  present  application.  It  is 
true,  that  all  matters  of  description  must  be  stated  correctly  ;  but  a  verbatim  statement 
is  not  necessary,  it  being  sufficient  to  state  the  legal  operation  and  effect  of  the  deed. 
The  demise  in  the  lease  in  question  is  of  "all  that  farm,  or  land  and  buildings," 
enumerating  the  parcels ;  now  the  word  farm  certainly  comprehends  the  description 
in  the  declaration,  which  states  only  the  substance  and  legal  effect  of  the  original 
demise,  and  is  therefore  sufficient. 

Rule  refused. 

[4]    In  the  Exchequer  Chamber. 

Vines  v.  The  Corporation  of  Reading.  Monday,  Nov.  13th,  1826.— Upon  an 
exception  taken,  in  a  bill  of  exceptions,  in  which  the  whole  evidence  was  set  out, 
that  the  evidence  for  the  defendant  was  sufficient  to  entitle  the  defendant  to  a 
verdict  and  to  bar  the  plaintiff's  claim  : — Held,  that  a  court  of  error  might  look 
to  the  whole  evidence  on  both  sides,  to  see  whether  the  verdict  for  the  plaintiff 
was  sustained  by  the  evidence. — Quaere,  Whether  an  objection  can  be  raised  to 
evidence,  to  which  no  exception  has  been  taken  by  the  bill. 

[S.  C.  4  Bing.  8 ;  12  Moore,  201.] 

(In  Error,  from  the  Court  of  King's  Bench.) 

This  was  an  action  to  recover  certain  tolls  from  the  plaintiff  in  error,  for  corn  sold 
in  the  market  of  Reading.  Upon  the  trial,  in  Middlesex,  before  Abbott,  C.  J.,  a  bill 
of  exceptions,  in  which  all  the  evidence  «as  set  out,(a)  was  tendered  to,  and  sealed 
by  the  learned  C.  J.,  and  a  writ  of  error  brought.  The  question  now  raised,  by  the 
desire  of  the  Court  of  error,  was  whether  or  not  the  plaintiff  in  error  was  at  liberty 
to  go  out  of  the  particular  exception  taken  by  his  bill. 

Jervis,  for  the  plaintiff  in  error.  A  bill  of  exceptions  is  compounded  of  two  things, 
of  the  record,  of  which  error  lay  at  common  law,  and  of  the  evidence,  as  to  which  a 
bill  of  exceptions  is  given  by  the  statute,  Westminster  2  (1  Bac.  Abr.  tit.  Bill  of 
Exceptions) ;  the  two  therefore  constitute  one  record  ;  and  it  is  competent  to  either 
party,  to  take  advantage  of  any  objection  apparent  upon  the  face  of  it.  If  it  appear 
upon  the  whole  record,  that  the  verdict  was  not  supported  by  the  evidence,  can  the 
court  of  error  shut  their  eyes  to  the  defect,  and  affirm  the  judgment?  In  Enfield  v. 
Hills  (2  Lev.  236),  on  motion  in  arrest  of  judgment,  upon  a  bill  of  exceptions,  an 
objection  was  made  to  the  sufficiency  of  the  declaration,  (which  formed  no  part  of  the 
exception  taken  in  the  bill),  and  was  allowed.  This  case  is  in  point,  to  shew  that 
other  objections  may  be  taken  than  those  specified  in  the  bill  of  exceptions,  and 
although  it  has  been  since  decided,  that  no  advantage  [5]  can  be  taken  of  the  bill  of 
exceptions,  upon  a  motion  in  arrest  of  judgment  {Rex  v.  Higgins,  Vent.  1366),  yet  the 
authority  of  this  case  has  never  been  impeached  upon  the  former  ground. 

(a)  All  that  is  material  of  the  bill  of  exceptions  to  the  present  question,  is  contained 
in  the  judgment  of  the  Court. 
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[Best,  C.  J.  I  never  doubted  that  any  objection  might  be  made  to  the  pleadings ; 
my  difficulty  has  been,  if  you  could  take  advantage  of  an  objection  to  the  evidence, 
which  was  not  pointed  out  by  the  bill  of  exceptions.] 

The  eflfect  of  the  statute  is  to  make  the  pleadings  and  evidence  but  one  record, 
and  if  an  objection  can  be  taken  to  one  part,  it  may  with  propriety  be  taken  to 
the  other. 

Bayley,  R.  contr^.  The  words  of  the  act,  which  gives  the  Court  jurisdiction  in 
these  cases,  are  very  material.  By  the  13  Edw.  1,  c.  31,  -'when  one  impleaded  before 
any  of  the  justices,  alleges  an  exception,  praying  they  will  allow  it,  and  if  they  will 
not,  if  he  that  alleges  the  exception  writes  the  same,  and  requires  the  justices  will 
put  to  it  their  seals,  the  justices  shall  do  so  ;  and  if  one  will  not,  another  shall ;  and 
if,  upon  complaint  made  of  the  justices,  the  king  cause  the  record  to  come  before  him, 
and  the  exception  be  not  found  in  the  roll,  and  the  plaintiff  shall  shew  the  written 
exception  with  the  seal  of  the  justice  thereto  put,  the  justice  shall  be  commanded  to 
appear  at  a  certain  day,  either  to  confess  or  deny  his  seal  ;  and  if  he  cannot  deny  his 
seal,  they  shall  proceed  to  judgment  according  to  the  exeejytion,  as  it  ought  to  be 
allowed  or  disallowed."  The  Court  therefore  is  bound  by  the  express  exception 
taken,  and  is  not  at  liberty  to  go  out  of  the  exception  mentioned  in  the  bill.  In  a 
late  ease  {IVarre  v.  Miller,  7  D.  &  R.  1  ;  S.  C.  4  B.  &  C.  538),  in  which  the  common 
errors  wei'e  assigned,  the  plaintiff  was  pieeluded  from  entering  upon  a  point  not  taken 
at  the  trial,  and  upon  which  the  learned  Judge  had  not  been  requested  to  give  any 
direction  to  the  Jury. 

[6]  [Park,  J.  In  that  case  the  evidence  was  not  set  out  upon  the  bill  of 
exceptions  as  in  this,  but  merely  the  objection  taken  at  the  trial,  which  distinguishes 
it  from  the  present.] 

If  it  be  allowed  to  the  party  to  depart  from  his  particular  exception,  it  would  be 
unnecessary  to  assign  any  exception  at  all,  and  as  the  party  is  not  bound  to  set  out 
the  whole  of  the  evidence,  but  such  only  as  applies  to  the  particular  exception,  it 
might  be  objected  in  every  case  that  that  set  forth  was  not  sufficient  to  support  the 
verdict.  The  case  from  Levinz  is,  at  best,  a  most  unsatisfactorj'  one ;  and  as  the 
question  there  ai'ose  upon  a  motion  in  arrest  of  judgment,  where  it  was  undoubtedly 
open  to  the  parties  to  take  objections  to  the  pleadings,  it  cannot  be  considered  an 
authority  in  this  case. 

Jervis,  in  reply.  The  case  of  Warre  v.  Miller  has  been  sufficiently  answered  by 
the  learned  Judge  who  tried  the  case ;  the  question  could  not  have  arisen  there,  the 
evidence  not  having  been  set  out,  as  in  the  present  case.  The  argument  upon  the 
effect  of  the  statute,  if  it  proves  any  thing,  goes  too  far ;  it  is  said,  that  the  objection 
must  be  confined  to  the  exception  taken  ;  whereas  the  case  cited  is  an  authority  that, 
upon  a  bill  of  exceptions,  any  objection  may  be  taken  to  the  pleadings. 

Best,  C.  J.,  delivered  the  judgment  of  the  Court.  In  this  case,  which  was  argued 
before  us  last  Term,(a)  it  occurred  to  some  of  us  that  the  bill  of  exceptions  would  not 
reach  the  point  upon  which  the  plaintiff  in  error  was  desii'ous  of  obtaining  the  opinion 
of  the  Court,  and  we  therefore  wished  to  have  it  argued,  whether  or  not  an  ob-[7]- 
jection  could  now  be  taken,  which  was  not  raised  at  the  trial :  for  reasons  which  it 
is  not  necessary  to  state,  I  shall  give  no  opinion  now  whether  an  objection  can  be 
raised  upon  evidence  to  which  an  objection  is  not  taken  by  the  bill  of  exceptions ; 
but  the  Court  are  unanimously  of  opinion,  that  the  question  is  sufficiently  raised  upon 
the  present  recoid.  I  am  sorry  that  this  course  has  been  taken  by  the  bill  of 
exceptions,  because  I  am  persuaded  that,  if  the  opinion  of  the  learned  Judge  had  been 
called  to  the  point  at  the  time,  he  would  have  said  the  plaintift"  must  be  nonsuited  ; 
or  if,  instead  of  this  expensive  and  dilatory  process,  an  application  had  been  made  to 
the  Court  of  King's  Bench  in  the  next  Term,  the  verdict  would  have  been  set  aside, 
and  a  new  trial  granted,  and  the  question  settled  long  ago.  But,  however,  the  case 
is  here  upon  this  bill  of  exceptions,  and  it  is  necessary  to  see  whether  it  reaches  the 
point.  It  is  in  these  words :— "  Whereupon  the  counsel  for  the  said  defendant  did 
then  and  there  insist,  before  the  said  Chief  Justice,  on  behalf  of  the  .said  defendant, 

(a)  It  was  the  intention  of  both  parties  to  have  brought  in  question  upon  this 
record,  the  right  of  the  corporation  to  toll ;  but  the  Court  objected  in  limine,  that 
that  question  was  not  open  upon  the  bill  of  exceptions  as  framed,  and  finally  directed 
the  argument  upon  the  present  point. 
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that  the  several  matters  so  produced  and  given  in  evidence,  on  the  part  of  the  said 
defendant,  were  sufficient,  and  ought  to  be  admitted  and  allowed  as  sufficient 
evidence  in  favour  of  the  said  defendant,  and  to  bar  the  said  plaintifts  of  their  action 
aforesaid."  The  only  way  in  which  a  difficulty  can  be  raised  in  this  case,  is  to  say  that 
you  are  not  to  look  "at  the  whole  evidence  in  the  cause.  I  think  that  you  are  to  look 
at  the  whole  evidence  in  the  cause,  and  see  whether  there  is  not  enough,  whether  it 
has  been  extorted  from  the  witnesses  for  the  plaintitl'  or  defendant,  to  shew  that  the 
defendant  was  entitled  to  a  verdict.  This  exception  appears  to  us  to  raise  that. 
Then  the  exception  goes  on  to  say;  "And  the  said  counsel  for  the  said  defendant 
did  then  and  there  pray  the  said  Chief  Justice  to  admit  and  allow  the  said  matters, 
so  produced  and  given  in  evidence  for  the  said  defendant,  to  be  sufficient  evidence  in 
favour  of  the  said  defendant,  to  entitle  him  to  a  verdict  in  the  said  [8]  cause,  and 
to  bar  the  said  plaintitfs  of  their  action  aforesaid,  and  to  direct  the  jury  accordingly." 
Now  there  was  evidence  to  bar  the  plaintiff,  if  there  was  not  sufficient  evidence 
to  support  the  plaintiff's  case.  The  Chief  Justice  said,  there  was  not  evidence 
sufficient  to  establish  this  market  toll,  but  that  there  was  sufficient  evidence  of  a  toll 
traverse  ;  and  therefore  he  told  the  Jury  they  ought  to  find  their  verdict  for  the 
plaintiff.  We  cannot  find  sufficient  evidence  to  support  the  counts  upon  which  the 
verdict  is  taken,  for  though  when  corn  is  brought  into  the  market  of  Eeading,  and 
sold  there,  the  town  might  be  entitled  to  toll  traverse,  it  does  not  appear,  that  any 
corn  was  brought  into  the  market  and  sold  ;  for  any  thing  that  appears  upon  the 
face  of  this  evidence,  the  corn  which  was  sold  in  this  market,  might  have  been  in  the 
town  of  Reading,  and  sold  over  and  over  again,  and  toll  paid  upon  it.  But  further  it 
appears  upon  the  evidence  in  the  case,  that  the  two  sacks  were  not  sold  ;  the  witnesses 
say,  that  the  corn  sold  was  at  a  distance,  that  it  was  sold  out  of  the  market,  and 
by  these  two  sacks.  Now  these  two  sacks,  it  is  true,  are  a  large  sample,  but  the 
same  rules  would  apply  to  them  as  to  a  smaller  sample  :  other  corn  is  sold  by  them, 
and  it  does  not  appear  to  have  been  brought  into  the  market.  If  the  plaintiffs  had  a 
right  to  a  toll  traverse,  they  could  only  have  it  for  the  bringing  in,  and  not  for  the 
safe.  We  are  therefore  of  opinion,  upon  this  defect  in  the  case,  that  this  judgment 
must  be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

[9]    Exchequer  of  Pleas. 

Price  v.  Davis.  Monday,  Nov.  20th,  1826.— In  serviceable  process,  the  notice  must 
be  to  appear  upon  the  actual  return  day,  and  not  upon  the  quarto  die  post. 
The  defendant  was  served  with  a  copy  of  a  quo  minus,  returnable  on  the  morrow 
of  All  Souls,  (i.e.  on  the  3d  of  November),  but  the  notice  to  appear  was  "at  the 
return  thereof,  being  the  6th  day  of  November  "  (i.e.  the  quarto  die  post).  A  rule 
was  obtained  bv  Chilton,  calling  upon  the  plaintiff  to  shew  cause,  why  the  proceedings 
should  not  be  set  aside  for  irregularity,  with  costs,  on  the  ground  that  the  notice  to 
appear  ought  to  have  been  on  the  I'eturn  day  of  the  writ,  viz.  the  3d  of  November, 
which  he  urged  was  the  constant  practice. 

Whitcombe  shewed  cause,  submitting  that  the  words,  "being  the  6th  day  of 
November,"  might  be  rejected  as  surplusage,  and  that  then  the  notice  would  be  good 
being  to  appear  at  the  return  day  of  the  writ.  The  essoign  day  not  being  m  reality 
the  day  of  appearing,  the  notice  specified  the  true  time  when  the  defendant  ought 
to  appear.  Sumne)-  v.  Brady  (1  H.  Bl.  630).  It  is  stated  to  be  the  practice  of  this 
Court  that  the  notice  mav  require  the  defendant  to  appear  on  the  very  return  day,  or 
on  the  quarto  die  post  (I'Man.  Pract.  62) ;  the  Court,  therefore,  will  not  set  aside  the 
proceedings  in  this  case,  although  it  may  order  that,  for  the  future,  the  actual  return 
day  be  inserted  in  the  notice,  Rushtm  v.  Chainiian  (2  Bos.  &  Pul.  34:0). 

Chilton,  contra.  If  the  words  "  being  the  6th  day  of  November,"  be  rejected, 
the  notice  is  bad,  the  statute  requiring  the  day  of  appearance  to  be  specified. 
Wkkrmn  v.  Mealing  (2  Price,  9).  If  on  the  other  hand  thos^i  words  be  retain-[10j- 
ed,  as  the  notice  must  be  conformable  to  the  statute,  the  present  notice  is  irregular  ; 
the  day  required  by  the  act  of  parliament  being  the  essoign  day,  and  not  the  quarto 
die  post.  Ahop  v.  Nkholls  (Barnes,  293).  The  case  of  Sumner  v.  Brwhj  was  overruled 
by  the  subsequent  decision  in  Rushton  v.  Cliapman. 
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Per  Curiam.  The  present  question  does  not  admit  of  any  argument,  for  we  must 
be  bound  by  the  plain  construction  of  the  statute.  Now  the  statute  requires  the 
notice  to  be',  to  appear  at  the  return  day  of  the  writ,  which,  in  all  the  authorities, 
with  the  exception  of  the  case  of  Sumner  v.  Bradi/,  has  been  construed  to  mean  the 
actual  return  day,  and  not  the  quarto  die  post.  If  the  case  of  Simmer  v.  Brady  had 
not  been  overruled,  we  should  have  had  to  examine  the  soundness  of  the  principles 
upon  which  that  judgment  proceeded,  but  that  is  now  unnecessary,  the  Court  of 
Common  Pleas  having  decided  that  the  practice  in  that  case  was  not  warranted  by 
the  statute.  Upon  the  plain  construction,  therefore,  of  the  statute,  and  upon  the 
authority  of  the  cases,  we  think  that  the  rule  for  setting  aside  the  proceedings  should 
be  made  absolute  ;  but,  as  there  seems  to  have  been  some  difficulty  with  respect  to 
the  practice  in  this  Court,  without  costs. 

Kule  absolute,  without  costs. 

Hawes  v.  Johnson.  Tuesday,  Nov.  21st,  1826. — If  it  appear  that  a  plaintiil'  has  no 
meritorious  cause  of  action,  the  Court  will  discharge  an  order,  authorising  him 
to  sue  in  forma  pauperis  A  Judge's  order,  allowing  a  plaintiff  to  sue  in  forma 
pauperis,  must  be  made  a  rule  of  Court,  before  the  Court  will  entertain  a  motion 
to  discharge  it.  Semble,  that  an  action  for  penalties  is  not  within  the  statute 
11  H.  7,  c.  12. 

This  was  an  action  brought  by  the  plaintiff  against  the  defendant,  an  overseer  of 
the  poor  of  the  parish  of  W.,  [11]  to  recover  the  penalty  under  the  17  Geo.  2,  c.  3,  s.  3, 
for  not  delivering  a  copy  of  a  rate,  pursuant  to  that  statute. 

Bompas,  on  a  former  day,  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause, 
why  an  order,  made  by  Mr.  Baron  Graham,  admitting  the  plaintiff  to  sue  in  forma 
pauperis,  should  not  be  discharged,  upon  affidavits  disclosing  the  following  facts  : — 

The  plaintiff,  a  poor  labouring  man,  residing  in  the  parish  of  W.,  who,  in  the 
poor-rate  made  at  Michaelmas,  1825,  for  a  quarter  of  a  year,  was  rated  at  11.  for  a 
cottage  in  his  occupation,  met  the  defendant,  an  overseer  of  the  poor,  at  the  house 
of  a  third  person,  on  the  13th  of  December  in  that  year,  and  there  demanded  of  him 
a  copy  of  the  rate,  without  tendering  any  compensation  for  it,  which  the  defendant 
refused  to  give.  On  the  19th  of  the  same  month,  the  defendant  having,  in  the  mean 
time,  consulted  a  magistrate  in  the  neighbourhood,  left  a  copy  of  the  rate  at  the  house 
of  the  plaintiff,  and  was  paid  for  it,  at  the  rate  of  sixpence  for  every  twenty-four 
names.  On  the  21st  of  the  same  month  the  action  was  commenced.  It  appeared, 
further,  that  the  copy  of  the  rate  was  delivered  twenty-two  days  before  the  next 
Sessions,  by  the  practice  of  which  eight  days'  notice  of  appeal  only  was  necessary, 
but  that  no  appeal  was  entered  by  the  plaintiff  against  the  rate.  Upon  these  facts, 
he  contended,  that  a  refusal  to  give  a  copy  of  the  rate,  according  to  the  words  of  the 
statute,  implied  a  previous  request,  which  must  be  made  at  a  reasonable  time  and 
place  ;  that  as  the  overseer  cannot  be  expected  to  carry  the  rate-book  with  him,  such 
i-equest  should  be  made  at  the  house  of  the  overseer  {Spencely  v.  Rohinson,  5  D.  &  R.  .572  ; 
3  B.  &  C.  6.58),  and  not,  as  in  this  case,  at  the  house  of  a  third  person,  when  the 
defendant  had  not,  and  could  not  be  ex-[12]-pected  to  have,  the  rate-book  with  him  ; 
and  that  no  legal  demand  having  been  made,  the  plaintiff  could  not  be  said  legally 
to  have  sustained  an  injury,  so  as  to  entitle  him  to  recover  the  penalty.  That  should 
the  Court  be  of  opinion,  that  there  was  no  informality  in  the  demand,  the  plaintiflf 
was  not  entitled  to  the  copy  without  payment,  which  must  be  construed  to  mean  an 
actual  tender,  of  sixpence  for  every  twenty-four  names  contained  in  the  rate,  which 
was  not  offered  at  the  time  of  the  request.  That  the  penalty  is  given  to  the  party 
aggrieved,  but  as  the  copy  had  been  delivered  twenty-two  days  before  the  Sessions, 
eight  days'  notice  of  appeal  only  being  required  by  the  practice  of  the  Sessions,  the 
plaintiff  could  not  be  aggrieved,  as  he  had  an  opportunity,  by  an  appeal  to  the  then 
next  Sessions,  of  disputing  the  validity  of  the  rate,  if  he  had  any  tenable  grounds  for 
making  such  objection.  At  all  events,  the  privilege  of  suing  in  forma  pauperis,  to 
grant  which  is  in  the  discretion  of  the  Court,  is  never  allowed  in  actions  for  penalties, 
the  stcitute,  11  H.  7,  s.  12,  applying  to  injuries  to  the  inheritance,  and  to  the  person 
only,  although  not  so  expressed  in  terms.  That  the  Court  would,  in  the  exercise  of  their 
discretion,  protect  the  defendant  from  the  vexation  of  a  lawsuit,  without  hazard  to 
the  plaintiff,  unless  it  appeared  clearly  that  he  had  susUined  a  real  injury,   upon 
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which  principle  it  had  been  decided,  "  that  in  an  action  on  the  case  for  slanderous 
words,  none  shall  be  admitted  to  sue  in  forma  pauperis"  (16  Vin.  Ab.  tit.  Pauper, 
(U.  2)  ;  Clifford  V.  Mabel/,  1  Add.  124. 

Chilton  now  shewed  cause,  and  urged,  as  a  preliminary  objection,  that,  although 
there  was  no  express  authority  in  point  upon  the  paiticular  order  in  question,  yet,  by 
analogy  to  the  practice,  with  respect  to  submissions  at  Nisi  Prius,  and  such  like  cases, 
it  was  clear,  before  the  Court  [13]  could  entertain  a  motion  to  discbarge  a  Judge's 
order,  that  such  order  must  be  made  a  rule  of  Court. 

In  which  opinion  the  Court  concurred,  and  inclined  to  enlarge  the  rule.  But 
Chilton  consenting,  that  the  rule,  to  make  the  order  a  rule  of  Court,  should  be  dated 
anterior  to  that  upon  which  the  present  question  arose,  shewed  cause  upon  the  nmin 
point;  and  submitted  that,  upon  motion,  the  Court  would  not  enter  into  the  merits 
of  the  cause,  and  try  the  question  upon  affidavits,  it  being  the  custom,  upon  an 
application  for  leave  to  sue  in  forma  pauperis,  to  rely  entirely  upon  the  certificate  of 
counsel,  that  the  applicant  had  merits,  without  which  an  order  for  that  purpose  could 
not  be  obtained.  That  the  statute  was  general,  and  the  privilege  of  suing  in  forma 
pauperis  in  the  discretion  of  the  Court,  applicable  to  all  kinds  of  actions,  the  words 
being,  "that  every  poor  person  or  persons,  which  have,  or  hereafter  shall  have  cause 
of  action  or  actions  against  any  person  or  persons  within  the  realm,  shall  have,"  &c. 
setting  forth  the  privilege  to  which  such  poor  person  is  entitled ;  and  that  as,  by  a 
subsequent  statute  (17  Geo.  2,  c  3,  s.  3),  the  refusal  to  give  a  copy  of  a  rate  to  a 
party  interested  therein,  vests  in  that  party  a  right  to  recover  the  penalty  given  by 
that" statute,  the  Court  would  not  say  that  the  plaintiff  had  no  right  of  action,  within 
the  meaning  of  that  latter  statute,  and  withhold  from  him  the  privilege  of  suing  in 
forma  pauperis,  without  which  the  penalty  could  not  be  recovered. 

Bompas,  in  reply,  was  stopped  by  the  Court. 

Garrow,  B.(/')  '  The  enacting  part  of  a  statute  is  to  be  construed  by  the  intention 
of  the  legislature,  which  is  to  [14]  be  collected  from  the  preamble  of  the  act.  The 
preamble  of  the  1 1  H.  7,  c.  12,  recites,  "that  the  king  willeth  indifferent  justice  to 
be  ministered  to  all  his  subjects,  as  well  poor  as  rich,  which  poor  subjects  be  not  of 
ability  to  sue  for  redress  of  injuries  and  wrongs  to  them  daily  done,  as  well  concerning 
their  persons  and  theii'  inheritance,  as  other  causes."  I  am  inclined  to  think,  that 
the  enacting  words  of  this  statute,  limited  by  those  in  the  preamble,  apply  only  to 
suits  for  injuries  to  the  person  or  inheritance  of  the  pauper,  and  the  like  ;  but  not  to 
such  actions  as  the  present.  There  are,  indeed,  many  reasons  why  this  privilege 
should  not  be  extended  to  actions  for  penalties  ;  it  is  tit  that  a  plaintiff,  who  sues  for 
a  penalty,  should  be  liable  to  the  consequences  of  defeat ;  and  if  we  were  to  extend 
the  privilege  of  suing  without  risk  to  such  persons,  we  should  be  holding  out  an 
encouragement  to  informers,  which  would  be  very  prejudicial  to  the  public  in  general. 

HULLOCK,  B.  I  am  of  opinion,  that  this  rule  should  be  made  absolute.  It  is  not 
necessary  to  decide,  whether  this  be  an  action  in  which  an  order  of  this  sort  should 
be  made";  upon  that  point  I  give  no  opinion  ;  for,  if  it  appear  from  the  facts  of  the 
case,  that  the  plaintiff  has  no  meritorious  cause  of  action,  the  Court  ought  to  interfere 
to  stop  any  further  proceedings.  Now,  the  demand  in  this  case  having  been  made  at 
the  house  of  a  third  person,  is  not  sufficient,  within  the  statute,  to  entitle  the  plaintiff 
to  recover  the  penalty.  There  may  be  a  difference  with  respect  to  the  statute  of 
H.  7,  between  a  penalty  to  a  party  aggrieved,  and  a  penalty  sought  to  be  recovered 
by  an  informer ;  but  upon  that  I  give  no  opinion,  the  former  ground  alone  appearing 
to  me  to  be  sufficient  to  entitle  the  defendant  to  have  his  rule  made  absolute ;  but 
the  order  must  first  be  made  a  rule  of  Court. 

Eule  absolute. 

[15]  DiBBiNS  V.  Taylor  and  Another.  Exch.  of  Pleas.  Wednesday,  Nov.  22nd, 
1826.— If  an  action  be  brought  in  this  Court  against  bail  upon  their  recognizance 
of  bail  entered  into  in  the  King's  Bench,  they  must  render  their  principal  as  if 
the  recognizance  had  been  taken  in  this  Court.— The  bail  have  only  four  days  to 


(h)  The  Lord  Chief  Baron  was  sitting  in  the  inner  Court ;  and  Graham,  B.  was 
absent. 
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render  their  principal  by  the  practice  of  this  Court,  after  the  I'cturn  of  the  writ, 
although  theie  be  not  so  many  days  remaining  in  the  term. 

Hutchinson  had  obtained  a  rule  nisi  for  staying  proceedings  in  this  case,  the 
principal  having  surrendered  in  discharge  of  his  bail,  the  defendants  in  this  action. 
It  appeai'ed  from  the  affidavits  filed  in  support  of  the  rule,  that  the  defendants  were 
bail  for  A.  B.,  against  whom  the  plaintiff"  had  obtained  final  judgment,  in  Trinity 
Term,  in  the  King's  Bench  ;  that  on  the  return  of  non  est  inventus  to  the  capias  ad 
satisfaciendum,  the  plaintiff  had  commenced  the  pi'esent  action  against  the  defendants, 
upon  their  recognizances,  by  subpoena,  returnable  on  the  last  day  of  the  same  'I'erm  ; 
and  that  on  the  eighth  day  of  November,  being  the  second  day  of  Michaelmas  Term, 
the  bail  had  rendered    their   principal,  and    given   notice   thereof    to  the   plaintiff's 

attorney. 

Rumball  shewed  cause,  and  contended,  that  the  time  within  which  the  render  was 
to  be  made,  must  be  regulated  by  the  practice  of  the  Court  in  which  the  action  is 
bi-ought  against  the  bail,  without  reference  to  that  of  the  Court  in  which  the  judg- 
ment is  obtained  against  the  principal ;  FiaJier  v.  Branscombe  (7  T.  R.  355) ;  and  that, 
if  so,  the  render  in  this  case  was  too  late,  inasmuch  as,  by  the  practice  of  this  Court, 
the  render  must  be  made  within  four  days  after  the  return  of  the  writ,  where  the 
plaintiff  proceeds  by  subpoena  ad  respondendum,  although  there  be  not  so  many  days 
remaining  in  the  Terra;  f Faring  v.  Jems  (5  Price,  170.  See  Wightw.  79);  and  he 
submitted  that,  the  bail  having  been  fixed,  the  present  application  was  too  late. 

Hutchinson,  in  support  of  the  rule,  insisted  that  the  case  of  Fisher  v.  Branscombe 
only  decided  that  the  plain-[16]-tift' could  not  gain  any  advantage  by  suing  the  bail  in 
a  different  Court  from  that  in  which  the  judgment  was  obtained  against  the  principal, 
but  not  that,  by  so  proceediug,  he  could  oust  them  of  any  benefit  to  be  derived  from 
the  practice  of  that  Court. 

But  the  Court  said,  that  case  was  decisive,  to  shew  that  the  time  of  render  must 
be  computed  according  to  the  practice  of  the  Court  in  which  the  bail  were  sued  ;  and 
directed  that  the  case  might  stand  over,  to  afford  an  opportunity  for  inquiry,  from 
the  officers,  as  to  the  practice  of  this  Court,  with  respect  to  the  time  within  which 
the  render  should  be  made  ;  and  now 

HuLLOCK,  B.,  said,  that  the  officers  of  the  Court  had  certified  the  practice  to  be  as 
stated  in  the  case  of  Waring  v.  Jervis,  and  that  consequently  the  render  was  too  late. 
And  the  rule  was 

Discharged  with  costs. 


Lawrence  v.  Hodgson  and  Others.  Wednesday,  Nov.  22d,  1826. — An  award 
that  A.  or  B.  shall  do  a  certain  act,  is  bad  for  uncertainty.  An  objection  that 
the  time  for  making  an  award  has  not  been  duly  enlarged,  is  waived  by  proceed- 
ing in  the  reference,  with  a  knowledge  of  that  fact. 

[See  p.  368,  post.] 

All  matters  in  difference  between  the  parties  having  been  submitted  to  arbitration, 
by  order  of  Nisi  Prius,  the  arbitrator  to  direct  at  what  price  the  defendants,  or  A.  B., 
who  for  that  purpose  became  a  party  to  the  submission,  should  purchase  a  certain 
piece  of  land,  and  the  award  to  be  made  within  a  limited  period,  with  power  for  the 
arbitrator  to  enlarge  the  time,  in  the  usual  way  ;  the  arbitrator  published  his  award, 
by  which  he  ordered  that  the  land  should  be  purchased  by  the  defendants,  or  A.  B., 
following  the  terms  of  the  submission,  at  a  certain  price. 

Alexander,  on  a  former  day,  obtained  a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  the  award  should  [17]  not  be  set  aside,  upon  two  grounds  :  first,  that  the 
arbitrator  was  functus  officio  before  he  made  his  award,  it  appearing  by  the  affidavits 
filed  in  support  of  the  rule,  that  the  time  limited  by  the  submission,  not  having  been 
duly  enlarged,  had  expired  before  the  parties  had  proceeded  with  the  reference;  and 
secondly,  that  the  award  was  void  for  uncertainty,  inasmuch  as  it  did  not  determine 
whether  the  land  in  dispute  should  be  purchased  by  A.  B.,  or  the  defendants.  Upon 
the  first  point,  he  contended,  that  the  defendants  had  no  knowledge  of  the  omission, 
but  that,  if  they  had,  their  subsequent  consent  would  not  cure  the  irregularity.  An 
arbitrator  is  invested  only  with  a  special  authority,  which  must  be  strictly  pursued ; 
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upon  which  principle,  where,  by  the  submission,  he  is  empowered  to  enlarge  the  time, 
the  Courts  have  refused  to  enforce  the  performance  of  an  award,  made  after  the  period 
limited,  unless  it  be  verified  by  affidavit,  that  the  time  was  duly  enlarged.  George  v. 
Lomley  (8  East,  13),  Hilton  v.  'Hopwood.{b)  And  notice,  to  the  parties,  "of  the  enlarge- 
ment, is  indispensably  necessary.  Davis  v.  Vass  (15  East,  97).  The  power  delegated 
to  the  arbitrator  having  expired,  the  award  is  void  ;  for  his  authority,  after  the  period 
within  which  the  award  wtis  to  have  been  made,  depended  upon  a  condition  precedent, 
viz.  the  due  enlargement  of  the  time,  which  was  not  performed.  In  submission  by 
bond,  or  agreement,  where  there  is  no  clause  empowering  the  arbitrator  to  enlarge 
the  time,  an  omission  to  do  so  may  be  cured  by  consent";  Pn'xx.  Hill  (7  Price,  6-36); 
but  where  the  reference  is  under  an  order  of  Nisi  Prius,  the  time  can  only  be  enlarged 
by  leave  of  the  Court.  Ho//le  v.  Jenninc/s  (in  K.  B.  Mich.  Term,  1802).  "Now,  in  this 
case,  the  same  rule  must  apply,  the  authority  of  the  arbitrator  having  expired ;  for, 
as  he  could  not  create  an  original  power  to  enlarge  the  [18]  time,  when  once  lost,  it 
cannot  be  revived  by  him.  Upon  the  second  point,  he  insisted,  that  the  arbitrator 
was  bound  by  the  submission  to  decide  as  well  between  the  defendants  and  A.  B.,  as 
between  the  plaintifl"  and  defendants  ;  and  that,  not  having  arbitrated  upon  all  the 
points  submitted  to  his  consideration,  the  award  was  not  final,  and  therefore  bad  ; 
IVinter  v.  Jrhite  (2  B.  Moore,  723) ;  and  he  distinguished  the  present  from  an  award 
in  the  alternative,  by  which  the  same  person  is  to  do  one  of  two  things.  Coke  v. 
^Vhoncood  (2  Saund.  337),  Siminonds  v.  Swain  (1  Taunt.  5-i9),  Lee  v.  Elkins 
(12  Mod.  585). 

Blackburn  now  shewed  cause,  upon  affidavits,  by  which  it  appeared  that  the  defen- 
dants had  proceeded  with  the  reference,  knowing  that  the  time  had  not  been 
enlarged ;  which  he  submitted  operated  as  a  waiver  of  the  first  objection.  Be  Hick 
(8  Taunt.  694). 

[Alexander,  C.  B.  The  parties  having  gone  before  the  arbitrator  with  a  know- 
ledge of  the  objection,  must  be  taken  to  have  waived  it,  and  the  Court  will  not  now 
int«rfere.] 

As  to  the  second  objection,  that  the  award  is  uncertain,  each  party,  by  entering 
into  the  submission,  undertakes  for  the  other  that  the  award  shall  be  performed  ;  and 
either  may  be  attached.     Mansell  v.  Buiridge  (7  T.  R.  352). 

[Hnllock,  B.  There  are  two  persons  against  whom  this  award  is  made;  and  it  is 
ordered,  that  one  or  other  of  them  shall  do  a  certain  thing  ;  against  whom  are  you  to 
ask  for  an  attachment?     I  think  the  award  is  bad  for  uncertainty.] 

Per  Curiam.     Rule  absolute,  on  the  second  objection. 

[19]  Gascoyne  v.  Edwards  and  Another.  Exch.  of  Pleas.  Friday,  Nov.  24th, 
1826. — Arbitrament  without  performance  is  a  good  plea,  where  the  parties  have 
mutual  remedies. 

[Referred  to,  The  Sylph,  1867,  L.  R.  2  Adm.  &  E.  29  ;  C'ammings  v.  Heard,  1869, 

L.  R.  4  Q.  B.  674.] 

Covenant. — The  declaration,  of  Trinity  Term,  7  Geo.  4,  contained  two  counts  ;  the 
first,  upon  a  lease,  and  the  second  upon  a  submission  to  arbitration  by  deed,  with 
mutual  covenants  to  stand  to  and  perform  the  award.  The  defendants,  amongst 
other  things,  in  their  fourth  plea  to  the  first  count  of  the  declaration,  pleaded  an 
award,  by  which  it  was  awarded  that  the  defendants  should  pay  the  plaintift'  51.,  should 
put  the  premises  in  question  in  repair,  and  leave  the  same  at  Lady -day,  1825,  without 
averring  performance.     General  demurrer  and  joinder. 

Burton,  in  support  of  the  demurrer.  A  plea  of  an  award  for  the  payment  of 
money,  or  performance  of  an  act,  at  a  time  past,  must  aver  performance ;  for  though 
the  plaintiff  may  have  his  remedy  upon  the  award,  yet  the  defendant  cannot  compel 
him  to  abandon  his  original  cause  of  action,  the  default  originating  with  himself 
(Com.  Dig.  Accord.  (D.  2);  3  Vin.  108,  Arbit.  (Z.)).  This  distinction  pervades  all  the 
old  authorities,  viz.  that  if  the  award  be  to  be  performed  on  a  day  certain,  and  the 
day  be  passed  before  action  brought,  an  averment  of  performance  must  be  pleaded  to 
bar  an  action  for  the  original  cause.     Rolle's  Abridgment  (vol.  i.  p.  267);  Gtnne  v. 

{b)  I  Marsh.  66.     See  Good  v.  miks,  1  Tidd.  Pract.  871  (6  ed.). 
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Tinlcer  (3  Lev.  24);  Linch  v.  Dacy  (1  Keb.  848);  Hare  v.  George  (Cro.  Eliz.  66).  In 
Keihvay  (page  121),  it  is  said,  Nota  per  Kebell,  that  before  the  day  of  payment  a  plea 
of  arbitrament  without  payment  is  good  ;  but  if  the  defendant  do  not  pay  at  the  day, 
the  plaintiff  may  resort  to  his  original  action.  Russel  v.  Willianis  (l  Lutw.  281). 
Mr.  Serjeant  Williams,  in  a  note  upon  the  case  of  JFarner  v.  IVilliaras  (1  Saund. 
324,  n.  (3)),  in  which  the  defendant,  to  a  declara-[20]-tion  of  debt  on  bond,  after 
craving  oyer  of  the  condition,  which  was  to  perform  an  awai'd,  pleaded  the  award 
and  performance,  observes,  that  if  the  plea  had  not  averred  performance,  it  would 
have  been  bad  in  law  ;  and  cites  Gunne  v.  Tinker  as  an  authority  foi-  that  doctrine. 

Wightman,  contra. — The  distinction  which  has  been  attempted  on  behalf  of  the 
plaintitt,  and  which  is  supported  by  the  old  authorities,  has  in  later  times  been 
abolished,  and  now  no  longer  exists  ;  for  since  it  has  been  held  that  an  action  will  lie 
on  a  mere  submission,  it  is  unnecessary  for  a  defendant,  on  a  plea  of  arbitrament,  to 
aver  performance  of  the  thing  awarded,  for  the  party  may  have  his  remedy  upon  the 
award.  Allen  v.  Harris  (1  Lord  Kaym.  122),  Boidue  v.  Bailey  (6  Mod.  221),  Freeman 
V.  Bernard  (1  Salk.  69). 

Burton,  in  reply.  It  is  laid  down  in  the  text  books  upon  Awards,  that  in  cases 
like  the  present,  performance  must  be  averred  (see  Cald.  on  Arbit.  223)  ;  and  in 
Clapcoli  v.  Datey  (1  Lord  Kaym.  611),  where  the  award  was,  that  releases  should  be 
executed.  Holt,  C.  J.,  held,  that,  until  executed,  the  award  was  no  bar. 

HuLLOCK,  B.  The  ease  of  Crofts  v.  Harris,  which  is  reported  in  Carthew  (p.  187), 
is  decisive  of  the  present  question.  That  was  an  action  of  assumpsit,  to  which  the 
defendant  pleaded,  that  after  the  promises  stated  in  the  declaration,  he  and  the 
plaintiff'  h.id  submitted  themselves,  and  all  matters  in  difference  to  arbitrators,  who 
made  theii'  award,  which  he  set  out  in  his  plea,  without  alleging,  that  he  had  performed 
the  award  on  his  part.  The  case  was  argued  on  demurrer  ;  and  it  was  adjudged  by 
the  Court,  that  an  award  without  performance  is  a  good  bar  to  an  action  on  the  case, 
if  the  parties  have  mutual  remedies  [21]  against  each  other,  to  compel  the  execution 
of  the  matters  awarded ;  but  it  is  otherwise,  if  there  be  no  mutual  remedies  to  enforce 
the  performance.  In  that  case,  the  award  was  bad,  being  conditional,  and  the  plaintiff 
had  judgment.  Now  in  the  present  case,  there  are  mutual  covenants  to  perform  the 
award,  and  each  party  may  have  his  remedy  upon  the  submission.  In  Allen  v. 
Harris,  which  is  also  in  point,  the  Court  pointed  out,  and  recognised  the  same  dis- 
tinction. AYe  cannot  recur  to  the  old  cases  in  opposition  to  these  later  decisions,  upon 
the  authority  of  which,  I  think,  this  plea  is  good. 

Per  Curiam.     Judgment  for  the  defendant. 

Mitchell,  Administrator  of  Rebecca  Humphrey,  v.  Moorman  and  Another. 
Friday,  Nov.  24th,  1826.— A.  died  intestate,'  B.  the  next  of  kin,  having  died 
without  administering  to  the  effects  of  A.,  C.  executor  of  B  takes  out  administra- 
tion to  A.,  the  grant  being  of  the  goods,  &c.  "  left  unadministered  "  by  B.  : — 
Held,  that  a  payment  to  B.  is  no  bar  to  an  action  by  C. — Graham,  B.  dubitante. 

[Followed,  Mitcliell  v.  Holmes,  1873,  L.  R.  8  Ex.  119.] 

Debt  on  bond.  The  defendants,  after  craving  oyer  of  the  bond  and  condition, 
which  were  in  the  usual  form,  and  of  the  letters  of  administration,  set  out  the  latter 
as  follows : — 

"  George  Martin,  Clerk,  Master  of  Arts,  &c.  to  our  beloved  in  Christ  Robert  Davy 
Mitchell,  the  executoi'  and  residuary  legatee,  named  in  the  last  will  and  testament  of 
James  Humphrey,  late  of,  &c.  deceased,  greeting  ;  Whereas  Rebecca  Humphrey,  the 
mother  of  the  said  James  Humphrey,  some  time  since  departed  this  life  intestate, 
leaving  James  Humphrey,  her  son,  and  only  next  of  kin,  who  also  departed  this  life, 
without  taking  administration  of  the  goods,  chattels,  and  credits  of  his  said  late 
mother,  the  said  Rebecca  Humphrey,  and  we  being  desirous  that  all  and  singular  the 
goods,  chattels  and  credits  of  the  said  Rebecca  Humphrey,  so  left  unadministered  by 
the  said  James  Humphrey,  her  son,  should  be  well  and  faithfully  administered,  and 
disposed  of  according  to  law,  [22]  do  therefore  by  these  presents  grant  full  power  to 
you,  the  said  R.  D.  Mitchell,  in  whose  fidelity  we  confide,  and  being  first  sworn,  &c., 
to  administer  and  faithfully  dispose  of  the  goods,  chattels,  and  credits  of  the  said 
Rebecca  Humphrey,  to  ask,  demand,  recover,  and  receive,  whatsoever  debts  and  credits 
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whilst  li\ing,  and  at  the  time  of  her  decease,  did  any  way  belong  to  her  estate  :  and 
we  do,  by  these  presents,  ordain,  depute,  and  constitute  you,  the  said  K.  D.  Mitchell, 
administrator  of  all  and  singular  the  goods,  chattels,  and  credits  of  the  said  Rebecca 
Humphrey,  deceased,  unadministered  by  her  said  son,  &c."  The  defendants  then 
pleaded,  amongst  other  things,  payment,  after  the  decease  of  Rebecca  Humphrey,  to 
James  Humphrey,  her  son,  and  only  next  of  kin.  To  this  plea,  the  plaintiff  demurred 
generally,  and  the  defendants  joined  in  the  demurrer. 

Carter,  in  support  of  the  demurrer.  The  plea  of  payment  to  James  Humphrey, 
amounts  in  substance  to  a  plea  of  payment  to  a  stranger,  and  if  so  is  bad.  The  only 
ground  for  contending  that  the  payment  to  James  Humphrey  is  a  good  and  sufficient 
payment  is,  that  the  letters  of  administration  state  the  grant  of  administration  to  the 
plaintift',  to  be  of  the  estate  of  the  intestate,  "left  unadministered  "  by  James  Humphrey, 
her  son  and  next  of  kin.  It  appears  from  the  letters  of  adniinistratiou  to  the  plaintiff, 
that  James  Humphrey  died  without  taking  out  administration,  and  therefore  the  whole 
property  was,  at  the  time  of  his  death,  left  unadministered,  the  grant  of  administration 
being  the  only  legal  authority  which  could  justify  any  interference  by  him.  If  the 
plaintiff  was  entitled  only  as  administrator  de  bonis  non,  and  letters  of  administration 
had  been  granted  to  James  Humphrej^,  a  payment  to  him  would  be  good  ;  but  that 
fact  is  expressly  negatived  by  the  letters  of  administration  to  the  plaintiff;  and  as  the 
authority  of  the  Ecclesiastical  Court  is  the  only  [23]  one  by  which  an  administrator 
may  legally  be  appointed,  the  words  "  left  unadministered,"  in  the  grant  of  administra- 
tion to  the  plaintiff,  are  totally  inoperative. 

Chilton,  contra.  If  the  declaration  is  defective,  no  question  can  arise  as  to  the 
validity  of  the  plea.  The  plaintiff  sues  as  immediate  administrator  to  the  intestate, 
Rebecca  Humphrey,  and  I  am  entitled  to  call  in  aid  the  letters  of  administration,  as 
forming  part  of  the  record,  to  shew  that  he  is,  in  fact,  only  administrator  de  bonis 
non.  The  letters  of  administration,  set  out  on  oyer,  shew  the  plaintiff  to  be  an 
administrator  de  bonis  non,  administration  being  granted  to  him  of  the  estate  of  the 
intestate,  left  unadministered  at  the  death  of  James  Humphrey  ;  it  is  said,  they  recite 
that  James  Humphrey  died  without  taking  out  administration,  but  they  shew  his 
indefeasible  right,  and  his  executor  can  only  have  administration  de  bonis  non.  The 
distinction  between  an  immediate  administrator,  and  an  administrator  de  bonis  non, 
is  not  whether  there  has  or  h;is  not  been  a  partial  administration  of  the  effects  of  the 
deceased,  but  whether  the  claim  of  the  administrator  is  direct  from  the  intestate,  or 
derived  through  the  medium  of  one  who  might  have  claimed  directly,  although  no 
such  claim  was  made.  The  present  plaintiff  claims  as  residuary  legatee  of  James 
Humphrey,  the  son  and  only  next  of  kin  of  the  intestate,  and  therefore  is  entitled 
only  to  administration  de  bonis  non. 

[Graham,  B.  If  no  part  of  the  estate  be  administered,  he  is  an  administrator 
de  totis.] 

The  distinction  is  not,  that  he  claims  administration  of  an  estate  partially 
administered,  but  that  he  claims  through  some  person  directly  entitled.  Thus,  in 
Com.  Dig  tit.  Admon.  (B.  6),  it  is  laid  down,  "that  if  an  executor  be  residuary 
legatee,  administration  de  bonis  non  to  the  first  testator,  shall  be  granted  to  his 
executors,  though  he  refused,  or  died  before  probate  ; "  "  or  to  his  administrator,  [24] 
if  he  died  intestate  before  probate;"  "but  not  to  an  administrator  of  an  adminis- 
trator ; "  "  nor  an  executor  of  an  administrator."  "  Yet  since  the  statute,  22  &  23  Car.  2, 
c.  10,  the  interest  is  vested  in  the  next  of  kin,  and  if  he  die  before  distribution,  his 
executor  or  administrator  seems  entitled  to  the  administration  de  bonis  non."  At 
all  events,  if  the  plaintiff  be  not  administrator  de  bonis  non,  he  is  administrator  in 
his  representative  character  only,  and  not  in  his  individual  capacity,  as  claiming 
through  James  Humphrey,  the  next  of  kin  of  the  intestate  ;  and  therefore  the  pay- 
ment to  James  Humphrey  is  well  pleaded,  for  the  interest  in  the  debt  vested  in  him, 
as  sou  and  only  next  of  kin  of  his  mother,  by  the  statute  22  &  23  Car.  2,  c.  10  ;  and 
the  administrator  granted  to  the  plaintiff,  claiming  through  him,  will  refer  back  to 
his  title,  and  sustain  the  payment.  An  administration,  when  granted,  will  refer  back, 
to  give  validity  to  a  retainer  (Com.  Dig.  tit.  Admon.  (C.  3))  ;  and  if  so,  will  authorise 
the  receipt  of  money. 

[Hullock,  B.  No  one  can  act  as  an  administrator  except  by  the  authority  of  the 
Spiritual  Court.] 

Comyns'  Digest,  tit.  Admon.  (B.  10),  lays  down  expressly,  that  "though  adminis- 
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tration  be  not  granted  for  a  long  time,  yet  when  it  is  granted,  it  vests  the  property 
in  the  administrator,  hv  relation  from  the  time  of  the  death  of  the  intestate ; "  so,  he 
adds,  "  if  A.  consent  to"^a  distribution  of  the  intestate's  goods,  &c.  and  afterwards  takes 
administration,  he  shall  be  bound  by  the  gift  before."     Whitehall  v.  Squire  (1  Salk.  295). 

[HuUock,  B.  In  that  case,  administration  was  taken  out  before  action  brought, 
and  the  plaintiff  had  made  himself  executor  de  son  tort,  by  his  interference  with  the 
estate  of  the  intestate.] 

If  the  fact  of  the  plaintiff  having  made  himself  executor  de  son  tort  would  ma,ke 
any  difference,  James  Humphrey  [25]  was  such  by  accepting  the  payment.  The 
plaintiff'  cannot  impeach  this  payment  without  taking  advantage  of  his  testator's 
wrong;  and  as  he  would  be  liable,  as  executor,  to  refund  the  money  paid  to  his 
testator,  the  Couit,  in  its  abhorrence  of  circuity  of  action,  will  protect  the  payment. 
Tiirner  v.  Davies  (2  Saund.  148  h.). 

Carter,  in  reply.  It  is  true  that  a  payment  to  James  Humphrey  by  mistake  may 
be  recovered  from  his  representative,  hut  the  plaintiff  does  not  claim  in  that  character, 
but  as  administrator  of  the  mother,  for  whose  debts  he  is  liable,  and  to  whose  credits 
therefore  he  is  entitled.  The  doctiine  of  circuity  of  actions  applies  only  where  the 
parties  are  the  same.  The  grant  of  administration  is  immediate  to  the  plaintiff',  and 
it  is  not  competent  for  a  Court  of  law  to  impeach  the  act  of  the  ordinary,  in  a  matter 
over  which  he  has  exclusive  jurisdiction.  Allen  v.  Dundas  (3  T.  R.  125).  The  state- 
ment in  the  letters  of  administration,  that  the  plaintiff  is  executor  and  residuary 
legatee  of  James  Humphrey,  is  mere  matter  of  description ;  but  supposing  that  fact 
to  be  the  reason  why  the  administration  was  granted  to  him,  it  does  not  make  James 
Humphrey  the  legal  representative  of  the  intestate. 

Alexander,  C.  B.  We  cannot  enter  into  the  reason  upon  which  the  Ordinary 
exercised  his  discretion,  upon  a  matter  purely  within  his  jurisdiction.  The  only  ques- 
tion is,  whether  James  Humphrey,  at  the  time  the  payment  was  made,  for  the  fact 
of  payment  is  admitted  by  the  demurrer,  had  a  legal  authority  to  receive  it.  I  am 
of  opinion,  that  he  had  not,  and  that  therefore  this  plea  is  bad.  It  is  said  that  James 
Humphrey  was  entitled  to  all  the  property  which  belonged  to  the  intestate  at  the 
time  of  her  death,  but  that  fact  alone,  without  administration  granted,  would  not 
authorise  him  to  interfere  with  the  estate. 

[26]  Graham,  B.  I  entertain  some  doubts  upon  the  present  question.  The  action 
is  directlj^  ag;dnst  the  real  merits  of  the  case.  The  money  having  been  paid  to  the 
sole  person  entitled,  but  who  did  not  take  out  administration,  the  plaintiff,  who  is  a 
perfect  stranger,  except  as  representative  of  the  very  man  to  whom  the  money  was 
paid,  comes  and  claims  this  debt,  as  administrator  of  Rebecca  Humphrey.  Now  it 
seems  to  me  that  the  plaintiff  is  identified  with  James  Humphrey,  and  has  no  right 
to  call  upon  the  defendants  to  pay  this  money  a  second  time,  which  was  paid  to  his 
testator  under  whom  he  claims. 

Garrovv,  B.  The  question  is  not,  whether  it  is  just  that  the  plaintiff'  should  call 
upon  the  defendants  to  pay  this  money,  but  whether  this  is  a  good  plea.  I  agree  in 
opinion  with  the  Lord  Chief  Baron  that  it  is  not.  The  defendants  will  not  be  pre- 
judiced by  this  decision,  for  if  the  mone}'  was  in  fact  paid  by  mistake  to  James 
Humphrey,  it  may  be  recovered  back  from  the  plaintiff  as  his  representative. 

HuLLOCK,  B.  I  concur  in  the  opinion  that  this  plea  cannot  be  sustained.  This 
is  an  action  on  a  bond,  by  the  plaintiff',  as  administrator  of  the  obligee,  to  which  the 
defendants,  after  setting  out,  on  oyer,  the  bond  and  condition,  and  the  letters  of 
administration,  plead  that  they  paid  the  money  to  a  person  authorised  to  take  out 
administration  ;  and  who,  had  he  taken  it  out,  would  have  been  entitled  to  have 
received  the  money.  The  plea  does  not  however  state  that  he  was  in  fact  administrator 
to  the  intestate,  and  if  that  fact  had  been  stated,  it  would  have  been  a  good  answer 
to  the  present  action.  Upon  this  record,  therefore,  two  questions  aiise  :  first,  whether 
the  present  plaintiff'  is  entitled  to  sue ;  and  secondly,  whether  he  can  recover  against 
the  defendants.  I  confess  I  am  unable  to  understand  the  argument  addressed  to  the 
Court  [27]  with  respect  to  the  distinction  between  an  admniistration  de  bonis  non, 
and  a  general  administration.  Letters  of  administration  de  bonis  non,  can  only  be 
granted  where  a  prior  administration  has  been  taken  out,  and  the  effects  of  the  intes- 
tate are  left  unadministered.  The  plaintiff  could  not  have  sued  as  executor  of  James 
Humphrey,  if  administration  had  been  taken  by  him,  for  a  debt  due  to  the  intestate. 
How  could  he,  in  that  character,  have  stated  his  case  upon  the  record!  the  bare  state- 
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ment  would  have  lieen  felo  de  se.  But  it  appears,  from  the  letters  of  administration, 
that  James  Humphrey  was  not  clothed  with  that  character,  and  it  was  therefore 
necessary  for  the  plaintiff,  to  enable  him  to  sue,  to  take  out  immediate  administration 
to  the  estate  of  the  intestate.  What  is  there  upon  these  letters  of  administration, 
to  invalidate  the  claim  of  the  plaintiff?  For  any  thing  I  know,  the  Ordinary,  in  the 
exercise  of  his  discretion,  may  give  preference  to  the  executor  of  the  next  of  kin  of 
a  person  who  dies  intestate  ;  l)ut  we  are  not  at  liberty  to  enter  into  the  grounds  upon 
which  he  proceeded,  for  administration  when  once  granted,  though  to  a  perfect 
stranger,  is,  until  revoked  by  the  proper  authority,  binding  upon  a  Court  of  law.  The 
question  then  is,  whether  the  plaintiff  is  entitled  to  recover.  The  original  intestate 
might  be  indebted  in  a  much  larger  sum  than  the  debt  now  sought  to  be  recovered, 
and  the  plaintiff'  is  entitled  to  enforce  the  payment  of  debts  due  to  him  as  her  repre- 
sentative, that  he  may  satisfy  demands  upon  her  estate.  At  all  events,  the  payment 
to  James  Humphrey  can  be  no  answer  to  the  claim  of  a  person  legally  entitled  to  sue. 
I  cannot  see  what  rule  of  equity  is  to  be  infringed  by  this  judgment,  but  if  such  were 
the  case,  sitting  as  a  court  of  law,  we  could  not  take  notice  of  it. 
Judgment  for  the  plaintiff'. 

[28]  Inman  v.  Hodgson  and  Others.  Equit.  Exeh.  Tuesday,  Nov.  7th,  1826. — 
A  party  interested  in  documents,  in  the  custody  of  his  adversary,  is  entitled  to 
their  production. 

The  plaintiff  in  this  case,  who  claimed  as  lessee  of  the  Dean  and  Chapter  of 
Worcester,  by  his  bill  for  an  account  of  tithes,  in  substance,  amongst  other  things, 
charged,  that  the  grandfather  and  father  of  J.  H.,  one  of  the  defendants,  were  in 
succession  lessees  or  agents  of  the  rectors  of  the  parish,  of  the  tithes  or  some  part 
thereof,  for  upwards  of  sixty  years  ;  that  they  were,  during  that  time,  owners  and 
occupiers  of  considerable  portions  of  land  in  the  parish,  and  had  received  tithes  in 
kind,  and  variable  compositions  for  the  tithes,  during  that  period,  from  the  respective 
occupiers  of  land  in  the  parish  ;  that  they  had  also,  during  that  period,  kept  accounts 
of  the  tithes,  and  compositions  for  tithes  received  by  them,  and  had  had  and  got  into 
their  possession  divers  books,  terriers,  &c.,  relating  to  the  tithes  of,  and  mode  of 
tithing  in,  the  parish.  The  bill  prayed,  amongst  other  things,  that  the  said  J.  H. 
might  set  forth  a  list  and  schedule  of  the  books,  terriers,  &c.  in  the  bill  referred  to. 

The  defendant,  J.  H.,  in  his  answer,  admitting  that  his  grandfather  and  father 
had  been  lessees,  and  had  kept  accounts  as  charged  in  the  bill,  set  forth  a  .schedule 
containing  the  dates  only  of  books  of  account,  intitled  "Easter  Books,"  from  the  year 
1731,  to  the  year  1823  inclusive  ;  stating  that  such  were  the  only  books  in  his  custody 
or  possession,  and  submitting  that,  inasmuch  as  they  were  his  private  property  and 
evidence  of  his  title,  (a  modus  covering  the  land  in  question,)  the  plaintiff  having  no 
common  interest  therein,  he  ought  not  to  be  compelled  to  produce  them. 

This  day  it  was  moved,  on  behalf  of  the  plaintiff,  that  the  defendant,  J.  H.,  might, 
in  a  week,  leave  with  his  Clerk  in  Court  the  books  mentioned  and  referred  to  in  his 
schedule,  with  liberty  to  the  plaintiff,  &c.  to  inspect  and  peruse  the  same,  and  to  take 
copies,  &c.  thereof  respectively. 

[29]  Duckworth,  in  support  of  the  motion.  Although  the  Court  will  not  compel 
a  party  to  produce  evidence  which  would  tend  to  destroy  his  own  title,  and  in  which 
the  party  demanding  the  production  has  no  common  interest ;  yet  applications  for 
the  production  of  documents,  in  the  possession  of  a  party,  which  tend  to  prove  the 
case  of  his  opponent,  are  very  frequent  in  a  Court  of  Equity.  The  present  application, 
however,  is  founded  upon  a  different  ground,  namely,  the  privity  which  existed 
between  the  lessors  of  the  plaintiff  and  their  lessees,  the  grandfather  and  father  of 
the  defendant.  The  plaintiff,  as  lessee  of  the  Dean  and  Chapter  of  Worcester,  is 
clothed  with  all  their  rights ;  and  as  there  existed  a  clear  privity  between  them  and 
their  lessees,  the  grandfather  and  father  of  the  defendant,  with  respect  to  these 
accounts,  the  lessors  having  a  right  to  know  in  what  manner  their  tithes  had  been 
collected,  the  plaintiff,  who  stands  in  their  place,  is  entitled  to  the  production  sought 
by  the  motion. 

Simpkinson,  contra.  If  the  books  in  question  proved  the  claim  of  the  plaintiff 
to  tithes  in  kind,  the  defendant  would  be  bound  to  produce  them  ;  but,  by  his  answer, 
he  denies  that  such  a  right  exists,  and  sets  up  a  modus  as  covering  the  lands  in 
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question,  of  which  modus  these  books  are  evidence ;  the  Court,  therefore,  will  not 
compel  him  to  expose  his  case,  and  make  a  discovery  of  evidence,  in  which  the  plaintiff 
has  no  interest.  It  is  not  admitted  by  the  defendant's  answer,  that  these  books  are 
mateiial  to  the  title  of  the  plaintiff",  without  which  admission  he  cannot  call  upon 
the  defendant  to  produce  them.  Bligh  v.  Benson  (7  Price,  205),  Brazier  v.  Mytton 
(M'Clcl.  75).  This  piinciple  was  recognized  in  Loxue  v.  Firkins  (ib.),  where  the 
order  was  restricted  to  such  books  only  as  related  to  the  subject  of  the  [30]  bill,  and 
in  which  tlic  plaintiff"  was,  by  the  answer  of  the  defendant,  admitted  to  be  interested. 
The  present  application  is  a  mere  attempt,  without  any  pretence  that  they  could  prove 
the  case  of  the  plaintiff,  to  compel  the  defendant  to  produce  books,  which  are  his 
private  property,  for  the  inspection  of  the  plaintiff,  that  their  authenticity  may  be 
impeached,  or  for  the  purpose  of  extracting  evidence  to  be  used  against  their  owner. 

Duckworth,  in  reply.  The  two  first  cases  cited  were  determined  upon  the  ground, 
that  the  applications  were  for  books,  which  were  part  of  the  defendant's  evidence, 
and  in  which  the  parties  claiming  the  production  had  no  common  interest ;  it  may 
therefore  be  inferred,  that  if  an  interest  had  been  shewn,  such  as  clearly  exists  in  this 
case,  the  motions  would  have  been  granted.  In  Loive  v.  Firkins  the  Viooks  were 
charged  and  admitted  to  be  material  to  the  plaintiff's  case,  while  this  application  is 
founded  upon  the  privity  which  exists  between  the  lessors  of  the  plaintiff,  and  their 
lessees,  the  ancestors  of  the  defendant. 

Alexander,  C.  B.  The  plaintiff  in  this  case  is  clothed  with  all  the  rights  of  his 
lessors,  the  Dean  and  Chapter,  under  whom  he  claims.  It  would  be  a  very  formidable 
proposition  to  lay  down,  that  every  party  might  look  into  documents  in  the  possession 
of  his  adversary,  without  shewing  that  he  was  interested  therein  ;  but  the  present 
appeals  to  me  to  be  distinguished  from  the  common  case,  by  the  peculiar  cii'cumstance 
of  these  books  having  been  kept  by  lessees  of  the  Dean  and  Chapter,  under  whom  the 
plaintiff  claims,  and  with  whose  rights  he  is  clearly  vested.  It  has  been  said,  that 
these  are  private  books;  but  the  lessor  has  a  right  to  inspect  the  books  of  his  tenant, 
derived  from  his  peculiar  relation  as  such  ;  and  if  so,  the  plaintiff",  who  stands  in  the 
same  situation  as  his  landlord,  is  entitled  to  their  production. 

[31]  Graham,  B.  The  prayer  of  this  bill  entitles  the  party  filing  it  to  some  dis- 
covery from  his  adver.sary.  It  is  admitted  by  the  answer,  that  these  books  are  in  the 
possession  of  the  defendant;  but  this  bare  admission  is  no  discovery  to  the  plaintiff'; 
and  a  Court  of  Equity  is  bound  to  enforce  the  production  of  evidence,  in  which  he  is 
interested,  as  well  as  to  protect  his  adversary  from  any  improper  discovery,  which  might 
tend  to  pi'cjudice  his  title.  The  interest  of  the  ancestors  of  the  defendant  was  that 
of  their  lessors,  the  Dean  and  Chapter,  with  whom  the  present  plaintiff  is  identified  ; 
can  any  one  say  that  the  Dean  and  Chapter  had  no  interest  in  knowing  what  were 
the  rights  derived  from  themselves  by  their  lessees,  who  must,  for  the  purposes  of 
this  motion,  be  considered  their  stewards  or  managers  ? 

GrARROW,  B.  I  concur  in  thinking,  that  the  plaintiff  is  entitled  to  the  discovery 
prayed. 

HuLLOCK,  B.  Under  the  particular  circumstances  of  this  case,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  the  production  of  these  books.  It  is  stated,  that  these 
lands,  for  the  last  bundled  years,  have  been  subject  to  a  particular  mode  of  tithing ; 
and  it  is  probable,  that,  from  an  inspection  of  the  books,  it  may  appear  when  and  how 
that  mode  of  tithing  commenced.  The  plaintiff'  is  clearly  interested  in  these  accounts, 
standing  in  the  same  situation  as  his  lessors,  who  have  a  right  to  know  in  what  way 
their  tithes  have  been  collected. 

Motion  granted. 

[32]  Jackson  and  Another  v.  Benson,  Clerk.  Equit.  Exch.  Tuesday,  Nov.  7th, 
1826. — A  demurrer  to  interrogatories,  some  paits  of  which  are  free  from  objection, 
must  particularize  the  objectionable  parts.— The  Court  will  restrain  a  plaintiff 
from  the  use  of  answers,  in  a  penal  proceeding,  which  may  tend  to  criminate 
the  witness. 

In  a  suit  for  tithes,  interrogatories  tendered  to  witnesses  for  their  examination 
were  demurred  to,  on  the  ground,  that  their  object  was  to  establish  the  claim  of  the 
plauitiffs,  and  thereby  subject  the  witnesses  to  the  penalties  by  law  imposed  on  persons 
not  setting  out  their  predial  tithes,  as  by  law  required. 
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Bickeisteth,  in  support  of  the  demurrer.  The  question  in  this  case  is,  whether 
or  not  the  penalty  recoverable  under  the  statute  2  &  3  Edw.  6,  c.  13,  is  such  as  to 
protect  the  witnesses  from  exposing  themselves,  by  their  answers,  to  an  action  for  not 
setting  out  their  tithes.  Having  taken,  as  they  state,  corn  and  other  titheable  matters 
from  land  within  the  rectory  in  question  in  their  occupation,  without  setting  out  the 
tithes,  or  making  any  compensation  in  lieu  thereof,  they  have  subjected  themselves 
to  the  penalty,  and  are  not  bound  to  furnish,  by  their  answers,  proof  to  sustain  an 
action  against  themselves  upon  the  statute.  The  common  bill  for  tithes  contains  an 
express  waiver  of  the  penalty,  and  may  be  demurred  to  if  it  does  not,  the  defendant 
not  being  compellable  by  his  discovery  to  furnish  evidence  which  might  subject  him 
to  a  penalty.  In  the  Courts  of  common  law,  these  persons,  if  called  as  witnesses, 
might  make  their  objection,  stating  the  circumstances  as  a  ground  for  calling  upon 
the  Court  to  protect  them  from  answering  particular  questions,  and,  as  a  witness  may 
object  to  answer  any  question,  which  may  tend  to  his  crimination,  would,  under  such 
circumstances  as  the  present,  be  protected  from  answering  (Cates  v.  Hardacre, 
3  Taunt.  424). 

[Hullock,  B.  You  do  not  mean  to  contend,  that  the  witnesses  are  not  bound  to 
answer  any  part  of  the  interro-[33]-gatories,  as,  for  instance,  whether  the  land  in  their 
occupation  was  or  was  not  situate  within  the  rectory  in  question.  Should  not  the 
demurrers,  therefore,  particularize  the  objectionable  parts  of  the  interrogatories?] 

With  respect  to  the  form  of  the  demurrers,  it  should  be  remembered,  that  when 
interrogatories  are  tendered  to  a  witness,  which  he  conceives  he  is  not  bound  to  answer, 
he  can  protect  himself  only  by  a  demurrer,  in  which  he  must  set  forth  the  reasons  for 
his  refusal ;  and  that  although  he  may  subsequently  have  an  opportunity  of  consulting 
his  professional  adviser,  it  is  impossible  to  collect,  from  the  statement  of  the  witness 
from  memory  only,  the  substance  of  the  interrogatoiies,  so  as  to  sever  each  particular 
inquiry. 

Spence,  contra.  The  fact  of  the  witnesses  having,  upon  a  former  occasion,  refused 
to  answer  the  interrogatories,  furnishes  a  conclusive  answer  to  the  argument,  with 
respect  to  the  form  of  the  demurrers ;  for,  as  they  were  aware  of  the  purport,  they 
must,  upon  their  second  examination,  have  been  prepared  with  any  objections  they 
might  have  to  the  effect  of  the  interrogatories.  Unless  the  witnesses  are  privileged 
from  answering  any  part  of  the  interrogatories,  the  demurrers  objecting  generally  to 
answer,  are  too  extensive,  and  must  be  overruled.  Now,  it  is  admitted  that  some 
parts  i.f  the  interrogatories  are  free  from  objection,  the  inquiries  which,  as  it  is  said, 
would  subject  the  witnesses  to  penalties,  having  been  alone  brought  into  controversy. 
In  VaiUant  v.  Dodemead  (2  Atk.  524),  Lord  Hardwicke  expresses  his  opinion,  that 
these  demurrers  should  be  held  to  very  strict  rules,  and  overruled  the  demurrer  in 
that  case  as  covering  too  much.  But  the  witnesses  need  not  subject  themselves  to  any 
penalties,  were  they  to  answer  the  whole  of  the  interrogatoiies  ;  for  the  action  [34] 
being  by  the  statute  limited  within  a  certain  time  after  the  penalty  has  been  incurred, 
the  interrogatories  which  are  general,  might  be  answered  down  to  that  time  when  the 
limitation  would  cease,  and  no  further  ;  the  witnesses  refusing  to  answer  any  questions 
tending  to  criminate  themselves  within  that  period. 

Bickersteth,  in  reply.  If  the  Court  should  be  of  opinion,  that  the  demurrers, 
being  too  general,  must  be  overruled,  it  will  affcrd  the  witnesses  an  opportunity  of 
correcting  what  is  only  an  error  in  form,  and  not  subject  them  to  be  committed  for 
not  answering.  That  course  was  adopted  in  Farkhurst  v.  Lowten  (2  Swanst.  194),  by 
the  Lord  Chancellor,  who  overruled  the  demurrer  in  that  case,  and  directed  a  new 
commission  to  issue,  the  witness  being  at  liberty  to  state  any  objection  he  mio-ht 
have  to  be  examined. 

Alex.\nder,  C.  B.  The  common  case  of  demurrer  on  this  subject,  with  respect 
to  tithes,  comes  very  often  before  this  Court  on  the  common  tithe  bill ;  and  I  remember 
having  once  myself  demurred  to  a  bill  of  that  description,  because  it  contained  no 
express  waiver  of  the  penalty.  The  Court  at  that  time  said,  that  such  waiver  was 
unnecessary,  as  the  Court  would,  by  injunction,  stay  any  action  for  the  penalty, 
although  it  was  not  expressly  waived.  The  question  is,  if  in  this  case  an  order  can 
be  made,  so  as  to  do  justice  to  all  parties.  But  the  demurrers  must  be  overruled  for 
informality,  as  being  too  extensive. 

Graham,  B.  It  is  fit  that  the  plaintiflfs  should  be  restrained  from  making  use 
of  the  answers  to  these  interrogatories  in  an  action  against  the  witnesses  for  the 
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recovery  of  penalties ;  and  unless  some  course  for  that  purpose  could  be  adopted,  I 
should  think  that  the  objection,  that  [35]  the  answers  might  subject  the  witnesses 
to  an  action  for  not  setting  out  their  tithes,  ought,  to  that  extent,  to  be  allowed.  But 
the  Court  having  that  power,  the  only  difficulty  seems  to  be,  as  to  the  time  at  which 
it  should  be  exercised  ;  at  present,  the  Court  is  ignorant  of  what  may  be  the  effect 
of  the  answers,  and  should  therefore,  as  I  think,  wait  until  the  hearing  of  the  case, 
when,  if  it  should  appear  that  they  would  subject  the  witnesses  to  an  action,  the 
plaintifls  might  be  restrained  from  using  them  for  that  purpose. 

Garkow,  B.  I  am  of  opinion  that  the  demurrers  must  be  overruled.  The 
witnesses  are  entitled  to  protection  ;  and  I  cannot  agree  with  my  learned  brother, 
with  respect  to  the  time  at  which  that  protection  should  be  extended  to  them.  It 
is  admitted,  that  the  answers  may  tend  to  eliminate  the  witnesses  ;  they  are  therefore 
entitled  to  an  immediate  protection,  or  the  objection  must  be  allowed. 

HULLOCK,  B.  The  practice  at  Nisi  Prius  in  the  case  of  an  interested  witness,  is 
to  remove  the  objection  immediately,  by  release  or  otherwise,  which  coui'se  may,  I 
think,  with  propriety,  be  adopted  in  this  case.  Presuming  that  the  penalty  is  recover- 
able by  the  plaintifls,  they  may  introduce  into  their  new  interrogatories  an  undertaking 
to  abandon  the  penaltv,or  may  frame  them  so  as  to  avoid  an  inquiry  as  to  facts  which 
may  have  occurred  within  the  period  for  which  an  action  may  be  brought ;  and  thus 
quacuuque  via  data,  the  object,  viz.  the  protection  of  the  witnesses,  will  be  attained. 
As  no  objection  can  be  taken  to  the  admissibility,  in  subsequent  proceedings,  of  an 
answer,  however  irregularly  obtained,  the  only  remedy  being  by  application  to  the 
Court,  that  the  examination  may  be  taken  oft'  the  file  and  cancelled  (Stockjfcth  v.  De 
Tastet,  4  Camp.  10),  a  witness  has  a  right  to  avail  himself  [36]  of  any  objection  at  the 
time  of  his  examination,  or  demmd  that  no  advantage  should  be  taken  thereafter  of 
evidence  which  might  tend  to  criminate  himself. 

Ordered,  that  the  demurrers  be  overruled  without  costs,  and  that  a  new  commis- 
sion issue  for  the  examination  of  the  witnesses,  the  plaintiffs  undertaking  to  make 
no  use  of  the  answers  for  the  purpose  of  enforcing  the  penalties  for  not  setting  out 
the  tithes. 

Grxibb  v.  Grubb.  Saturday,  Nov.  25th,  1826. — Under  special  circumstances,  the 
Court  will  permit  a  commissioner  to  be  examined,  even  after  the  commission  has 
been  opened,  and  the  examination  of  witnesses  proceeded  with. 

Lowndes  moved  for  leave  to  examine  one  of  the  commissioners,  before  whom  the 
examination  in  this  case  had  been  taken  in  the  country,  upon  the  ground  that  after 
the  commission  had  been  opened,  and  the  examination  proceeded  with,  it  was  dis- 
covered that  a  material  and  necessary  witness,  on  behalf  of  the  plaintift',  had,  by  an 
attack  of  paralysis,  been  deprived  of  his  speech,  and  rendered  incapable  of  giving 
evidence  in  the  cause  :  the  affidavit  further  stated,  that,  in  consequence  of  the  illness 
of  the  witness,  the  evidence  of  the  commissioner  had  become  most  material,  and  that 
without  it  the  plaintiff  would  be  unable  to  establish  his  right.  He  admitted,  that 
applications  of  this  description  were  very  unusual,  but  contended,  that  inasmuch  as 
the  necessity  of  the  present  did  not  proceed  from  any  neglect  of  the  plaintiff,  the 
Court  would  not  withhold  the  indulgence  prayed,  and  thereby  preclude  him  from 
prosecuting  his  suit;  and  he  cited  Bright  v.  JFoodward  (1  Vern.  369). 

Booth,  contra,  insisted  that  the  motion  was  as  unfounded  in  principle  as  it  was 
new  and  unprecedented  in  form  ;  that  [37]  the  case  cited  had  never  been  adopted  in 
practice,  there  being  no  recent  instance  in  which  an  application  of  this  nature  has  been 
entertained  ;  and  that,  by  granting  such  an  application,  the  Court  would  aftbrd  an 
opportunity  for  the  parties  to  evade  any  evidence  that  might  operate  to  their  pre- 
judice ;  for  the  commissioner  being  conusant  of  the  whole  testimony,  might,  if  by 
leave  of  the  Court  he  could  be  examined,  explain  away  such  facts  as  were  opposed 
to  the  interest  to  which  he  was  friendly. 

The  Lord  Chief  Baron  inquired  what  the  witness,  whose  illness  had  occasioned 
the  application,  was  to  have  proved ;  and  being  informed  that  he  was  to  have  proved 
two  receipts  for  rent,  directed  that  the  examination  of  the  commissioner  should  be 
confined  to  those  points  only. 

Motion  granted. 
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Eex  r.  Peto.  Exch.  of  Pleas.  Saturday,  Nov.  25th,  Monday,  27th,  1826. — An 
obligor,  who  binds  himself  to  perform  certriin  works  according  to  a  specification 
and  other  detailed  and  working  drawings,  to  be  furnished  during  the  progress 
of  the  works,  with  power  for  the  obligee  by  his  surveyor  to  direct  additions  or 
omissions,  must,  in  a  plea  of  performance,  quoad  such  parts  in  which  no  orders 
were  given  by  the  surveyor  to  vary  and  deviate  from  the  original  plan,  shew  an 
authority  in  the  surve^vor  to  give  such  directions,  or  aver  that  the  deviation  or 
variation  was  an  omission  or  addition. — An  allegation,  though  of  itself  immaterial, 
if  stated  as  the  basis  of  a  proposition  upon  which  the  plea  depends,  becomes 
important,  and,  being  negatived  by  the  finding  of  the  Jurj',  defeats  the  plea. — A 
defence  under  the  statute  of  equity  must  be  pleaded  as  such. 

[See  further,  p.  169,  509,  post.] 

Scire  facias  on  a  bond.  The  defendant  craved  oyer  of  the  bond  and  condition,  by 
which  jointly  with  one  J.  M.,  since  deceased,  he  was  bound,  for  a  certain  sum  therein 
specified,  to  build  the  new  custom-house,  according  to  the  plans,  elevations,  sections, 
and  specifications,  to  the  condition  annexed,  and  other  detailed  and  working  drawings 
to  be  provided  during  the  progress  of  the  work,  in  a  good  and  workmanlike  manner; 
and  to  excavate  the  ground,  and  pile  the  foundations,  and  find  and  provide,  and  use, 
in  and  about  the  works,  materials  of  good,  sound,  and  suffi-[38]-cient  quality,  of  every 
denomination  ;  and  in  order  to  ascertain  the  sutficiency  of  the  materials  and  workman- 
ship, it  was  agreed  by  and  between  the  parties,  that  the  fame  should  from  time  to 
time,  and  at  all  times,  during  the  progress  of  the  works,  be  inspected  by  the  survej'or 
of  buildings  of  his  Majesty's  Custom.s,  or  bj'  such  other  person  or  persons  as  the  Com- 
missiouei-s  of  Customs,  or  their  successors  should  appoint  for  that  purpose,  and  that 
if,  on  such  inspection,  it  should  appear  that  any  materials  bad  in  quality,  or  otherwise 
unfit  to  be  used,  had  been  employed,  or  that  any  part  of  the  work  had  not  been 
executed  in  a  good  and  workmanlike  manner,  they  should  immediately,  on  receiving 
a  written  notice  to  that  efi'ect,  cause  such  bad  materials  to  be  removed  from  the  works, 
and  pull  down  all  such  bad  workmanship,  and  complete  the  same  immediately,  in  a 
workman-like  manner,  with  sound  materials,  at  their  own  proper  costs  and  charges  : 
and  it  was  further  agreed,  that  in  case,  "  the  commissioners  or  their  successors,  or  the 
surveyor  by  them  appointed,  should,  at  any  times  or  time  during  the  progress  of  the 
work,  order  or  direct  any  extra  work  to  be  done  or  executed,  besides  such  as  was 
expressed  or  shewn  in  any  of  the  said  plans,  elevations,  or  specifications,  or  should  order 
and  direct  that  any  part  of  the  work,  expressed  or  shewn  in  the  said  plans,  elevations, 
sections,  or  specifications,  should  not  be  done  or  executed,"  then  the  amount  of  such 
work  should  be  added  or  deducted  from  the  sum  contracted  for,  as  the  case  might  be  ; 
but  that  in  all  other  respects  the  agreement  should  be  and  remain  in  full  force  and 
effect,  &c. 

The  defendant  then  set  out  the  specification,  which  enumerated  minutely  the 
description  of  the  work,  the  material  parts  of  which  were  as  follows  : — "  The  con- 
tractor is  to  provide  every  description  of  materials,  labour,  scafiblding,  &c.,  as  will  be 
required  in  the  execution  of  the  several  works,  and  to  procure,  at  his  own  proper  costs 
and  charges,  every  description  of  materials  of  the  best  quality,  subject  [39]  to  the 
approbation  of  the  architect  of  the  Customs  for  the  time  being,  or  such  other  person 
or  persons  as  may  be  appointed  to  direct  and  superintend  the  progress  of  the  works." 
"  And  the  contractor  is  to  employ  from  time  to  time  such  number  of  competent  work- 
men in  the  several  trades  as  may  be  required  for  the  due  dispatch  of  the  works  ;  and 
further,  to  supply  every  description  of  scaffolding,  &c.  necessary  for  the  complete  and 
perfect  execution  of  the  contract,  in  each  trade  or  department  comprised  in,  or  intended 
by,  the  description  and  drawings,  although  each  and  every  article  of  the  work  may 
not  be  minutely  and  distinctly  specified  or  figured  therein  ;  and  if  any  doubts  arise 
during  the  progress  of  the  works,  the  commissioners  or  their  architect  shall  determine 
whether  any  article  or  articles  shall  or  shall  not  be  dispensed  with."  "  The  foundations 
and  trenches  to  be  dug  of  sufficient  depths  and  widths  to  receive  the  walls,  &c.,  as 
described  in  the  plans,  with  such  allowance  more  than  the  net  dimensions  of  the  walls, 
as  the  architect  may  think  proper."  The  remaining  parts  of  the  specification  were 
not  material  to  the  argument,  except  as  containing  the  words  "  as  may  he  directed  " 
after  the  general  enumeration  of  each  particular  work.     The  defendant  then  pleaded 
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that,  before  the  commencement  of  any  of  the  said  several  works,  &c.  the  Commissioners 
of  his  Majesty's  Customs,  &c.  did  appoint  one  David  Laing,  as  the  surveyor  for  the 
planninij,  directing,  superintending,  and  conducting  the  erection  of  the  said  new 
Custom^House,  and  the  said  several  works  in  the  said  condition  mentioned,  which  said 
David  Laing  entered  upon  such  oihce  and  employment,  and  remained  and  continued 
such  surveyor,  from  the  commencement  of  the  said  several  works,  in  the  said  specifica- 
tion mentioned,  until  the  completion  thereof  respectively ;  and  did,  during  such  time, 
by  the  appointment  of  the  said  Commissioners  of  Customs,  direct  and  superintend  the 
progress  of  the  [40]  said  works,  and  did,  at  the  commencement  of  the  said  works,  to 
wit^  on,  &c.  with  the  concurrence  and  approbation  of  the  said  Commissioners  of  Customs, 
appoint  a  clerk  of  the  works,  for  the  constant  inspection  of  the  several  works,  during 
their  progress,  and  for  more  effectually  causing  the  same  to  be  carried  on  and  accom- 
plished, according  to  the  direction,  and  to  the  satisfaction  of  the  said  David  Laing; 
and  that  such  clerk  of  the  works  did  thereupon  entei-  upon  such  employment,  and  did 
continue  in  the  same  until  the  said  several  works  were  completed  ;  and  that  the  said 
David  Laing,  so  being  such  surveyor  appointed  as  aforesaid,  did  from  time  to  time, 
during  the  progress  of  the  said  works,  give  certain  orders  and  directions  to  him  the 
said  defendant,  requiring  him  to  vary  and  deviate,  in  divers  and  many  particulars, 
from  the  plan,  elevations,  sections,  and  specifications,  mentioned  and  referred  to  in  the 
condition,  ami  did  direct  and  require  him  to  substitute  in  the  stead  and  place  of  those 
particulars  other  particulars  then  pointed  out,  and  ordered  by  him,  the  said  David 
Laing,  and  that  in  e\'ery  part  and  particular  of  the  said  works,  in  which  no  orders  and 
directions  were  given  by  the  said  David  Laing,  as  aforesaid,  requiring  him  (the  defen- 
dant) to  deviate  and  vary  from  the  said  plan,  elevations,  sections,  and  specification, 
the  defendant  did  well  and  faithfully  perform  and  execute  the  works  mentioned  in  the 
said  agi'eement,  recited  in  the  condition,  according  to  the  plan,  elevations,  sections, 
and  specification  thereof  in  the  said  agreement,  and  the  said  condition  referred  to,  and 
other  detailed  and  working  drawings  that  were  provided  during  the  progress  of  the 
works,  and  within  the  time  therein  mentioned  ;  and  that  in  every  part  and  particular 
of  the  said  works,  in  which  orders  and  directions  were  given  by  the  said  David  Laing, 
requii'ing  him  respectively  to  deviate  and  vary  from  the  said  plan,  elevations,  sections, 
and  specification,  the  defendant  did  well  and  faithfully  perform  [41]  and  execute  the 
works  in  such  pai-ts  and  particulars,  according  to  the  orders  and  directions  given  by 
the  said  David  Laing,  and  in  obedience  thereto,  and  that  all  and  several  the  works 
were  done  and  performed  in  every  respect  to  the  approbation  and  satisfaction  of  the 
said  David  Laing,  so  being  such  surveyor  as  aforesaid,  &c. 

To  this  plea,  the  Attorney-Cxeneral  replied,  that  the  defendant  did  not  execute  the 
woiks  according  to  the  plans,  elevations,  sections,  and  specification,  in  the  condition 
referred  to,  and  other  detailed  and  working  drawings  that  were  provided  during  the 
progress  of  the  work,  &c.  ;  and  assigned  as  breaches,  first,  that  the  foundation  of  the 
buildings  was  piled  in  a  bad  and  unwoikman-like  maimer:  secondly,  that  the  founda- 
tion was  not  piled  according  to  the  specification  in  the  condition  referred  to ;  thirdly, 
that  the  defendant  piled  the  foundations  in  an  improper  and  insufficient  and  unwork- 
manlike manner,  contrary  to  the  true  intent  and  effect  of  the  bond  and  condition  ; 
fourthly,  that  the  defendant  had  used  improper  materials,  &c.  ;  especially  about  the 
spandrills  of  certain  arches,  which  were  filled  up  with  broken  materials,  instead  of 
being  built  of  solid  brick-work  or  with  cross  walls  as  mentioned  in  the  specification  ; 
and  had  used  in  and  about  the  roof  old  wood  for  boarding  under  the  slates,  instead 
of  new  wood,  and  had  used  rotten  and  decayed  wood  for  "the  same  purpose,  contrary 
to  the  ti-ue  intent  of  the  bond  and  condition  ;  fifthly,  that  the  defendant  erected  the 
works  in  a  bad,  improper,  unsubstantial,  un workman-like  and  insufficient  manner,  and 
not  according  to  the  plans,  sections  and  specification  referred  to  in,  and  contrary  to 
the  form  and  effect  and  true  meaning  of,  the  bond  and  cotidition,  &c. 

The  defendant  rejoined  to  the  first,  second,  and  third  breaches,  that  upon  digging 
for  the  foundations,  and  before  the  piles  were  driven,  according  to  the  specification, 
it  was  discovered  that  there  was  no  stratum  of  hard  gravel  [42]  into  which  the  piles 
could  be  driven  according  to  the  specification,  the  earth  upon  which  the  foundation 
was  to  be  placed,  being  eaith  which  had  been  filled  up  in  the  original  bed  of  the 
river  Thames,  and  thereupon  it  became,  and  was,  a  matter  of  doubt  within  the 
meaning  of  the  specification,  whether  the  piles  should  be  dispensed  with,  and  others, 
better  adapted  to  the  real  state  of  the  soil,  substituted  instead  thereof;  and  also, 
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whether  the  piling  should  not  altogether  be  abandoned,  and  other  means  resorted  to 
for  erecting  and  securing  the  foundations  ;  and  it  was  the  judgment  and  opinion  of  the 
defendant,  that  piling  was  not  a  proper  method  of  making  and  securing  the  foundations, 
but  that  other  means  should  be  resorted  to  for  that  purpose,  of  which  judgment  and 
opinion  the  said  David  Laing,  so  being  such  surveyor  as  aforesaid  had  notice  ;  where- 
upon the  said  David  Laing  so  being  such  surveyor,  and  having  power  as  aforesaid  to 
determine  what  means  should  be  adopted  in  the  premises,  did  make  his  determination, 
and  caused  notice  in  writing  to  be  given  to  the  said  defendant  thereof,  (setting  out  a 
letter  from  Laing  to  the  defendant,  in  which  a  particular  mode  was  directed  to  be 
adopted  with  respect  to  the  piling),  with  which  the  defendant  had  complied,  to  the 
satisfaction  of  the  said  David  Laing  ;  and  that  in  every  other  particular,  with  respect 
to  the  piling,  the  defendant  had  conformed  to  the  specification.  The  defendant  then 
averred,  with  respect  to  the  fourth  breach,  that  the  work,  the  subject  of  that  complaint, 
was  performed  in  obedience  to  the  orders,  and  to  the  satisfaction  of  the  said  David 
Laing,  and  his  clerk  of  the  works ;  and  further  alleged,  as  to  the  fifth  breach,  that  the 
several  works  were  conducted  under  the  inspection  of  the  said  David  Laing  and  his 
clerk  of  the  works,  and  that  in  every  instance  in  which  no  orders  were  given  by  the 
said  David  Laing,  the  works  were  completed  according  to  the  specifications,  &c.,  and 
according  to  the  true  intent  and  meaning  of  the  bond  and  condition. 

[43]  Upon  these  pleadings,  in  the  surrejoinder,  rebutter,  and  surrebutter,  the 
following  issues  were  joined.  First,  whether  there  was  a  stratum  of  hard  gravel 
into  which  the  piles  could  have  been  driven  according  to  the  specification  ;  2dly, 
whether  the  said  David  Laing  was  appointed  surveyor  for  the  purpose  of  planning, 
directing,  superintending,  and  conducting  the  erection  of  the  new  Custom  House ; 
3dly,  whether  the  said  David  Laing,  oi'  his  clerk  of  the  works,  had  any  power  or 
authority,  b\'  the  condition  of  the  bond,  to  give  the  written  orders  with  respect  to 
the  piling  mentioned  in  the  rejoinder,  or  to  vary  or  alter  the  piling  from  the  mode 
pointed  out  in  the  specification  ;  4thly,  whether  the  defendant  piled  the  foundation 
according  to  the  orders  of  the  said  David  Laing,  and  according  to  the  true  intent  and 
meaning  of  the  specification  ;  othly,  whether  the  piling  and  the  works  in  general  were 
performed  to  the  approbation  and  satisfaction  of  the  said  David  Laing;  6thly,  whether 
the  said  David  Laing  had  any  power  or  authority,  by  the  condition  of  the  bond,  to 
give  orders  and  directions  respecting  the  works  complained  of  by  the  fourth  breach  ; 
Tthly,  whether  the  said  defendant  and  the  said  David  Laing  acted  collusively  and 
fraudulently  with  respect  to  those  works  ;  Sthly,  whether  the  said  Da\icl  Laing  or 
his  clerk  of  the  works  had  any  power  or  authority  by  the  condition  of  the  bond,  to 
give  orders  requiring  the  defendant  to  deviate  and  vary  from  the  specification,  &c. ; 
9thly,  whether  defendant,  with  respect  to  those  parts  of  the  work  in  which  no  orders 
had  been  given  by  the  said  David  Laing,  had  completed  the  same  according  to  the 
specifications,  &c.  ;  lOthly,  whether  the  orders  from  the  said  David  Laing  had  been 
faithfully  complied  with  ;  1  Ithly,  whether  the  works  were  done  to  the  satisfaction  and 
approbation  of  the  said  David  Laing. 

At  the  trial  before  Ale.vander,  C.  B.  at  the  Middlesex  Sittings  after  Easter  Term, 
the  drawings  referred  to  in  the  specification  were  produced,  one  of  which  exhibited  a 
[44]  bed  of  gravel,  five  feet  six  inches  below  the  surface,  into  which  the  piles  were 
represented  to  be  driven  to  the  depth  of  two  feet.  The  Jury  found  a  verdict  for  the 
Crown  upon  the  first  issue,  and  for  the  defendant  upon  the  remaining  issues. 

In  Trinit}^  Term,  the  Attorney  General  obtained  a  rule  nisi  in  the  alternative  for 
judgment  for  the  Crown  non  obstante  veredicto,  or  for  a  new  trial.  He  contended, 
that  the  first  was  a  material  issue  which  entitled  the  Crown  to  a  general  verdict, 
inasmuch  as  the  fact  upon  which  the  defendant  justified  a  deviation  from  the  original 
contract,  viz.  the  non-existence  of  a  bed  of  gravel  into  which  the  piles  could  have 
been  driven,  having  been  negatived  by  the  finding  of  the  -Jury,  the  rejoinder,  which 
depended  upon  the  truth  of  that  fact,  altogether  failed  ;  secondly,  the  question 
whether  the  surveyor  had  authority  to  vary  and  deviate  from  the  original  plans, 
being  a  question  of  law,  to  be  gathered  from  the  instruments  themselves,  which  con- 
veyed no  such  power,  that  the  finding  of  the  Jury  upon  that  fact  for  the  defendant 
was  immaterial ;  and  thirdly,  which  applied  to  the  rule  for  a  new  trial,  that  that 
finding  was  contrary  to  the  evidence,  and  against  the  direction  of  the  learned  Chief 
Baron.  The  like  rule  was  granted  to  the  defendant,  upon  the  motion  of  Scarlett,  upon 
the  ground  that  the  first  issue  was  immaterial ;  and  that,  if  not  immaterial,  the  finding 
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upon  that  issue  was  against  the  evidence,  the  specification  being  limited  by  the 
drawings,  which  exhibited  the  appearance  of  the  previous  ascertainment  of  a  bed  of 
gravel  at'a  given  distance  below  the  surface,  which  did  not  exist. 

Scarlett,  Denman,  C.  S.,  Rotch  and  Patteson,  now  shewed  cause.(a)  Two 
questions  arise  upon  this  record  :  first,  [45]  whether  the  first  issue  be  material  ;  and 
secondly,  whether  the  surveyor  had  authority  to  give  the  directions  contained  in  the 
rejoinder.  The  real  intention  of  the  parties  cannot  be  gathered  from  the  bond  and 
condition  alone,  but  is  to  be  collected  also  from  the  instruments  referred  to  by  the 
condition  and  which,  although  not  under  seal,  must  be  taken  as  forming  part  of  the 
bond,  llouthdqc  v.  Biirrell  (1  H.  Bl.  254),  If'arsle;/  v.  JVood  {6  T.  R.  710).  By  his 
plea,  the  defendant  states  a  general  performance,  except  where  orders  were  given  by 
the  'surveyor,  to  vary  and  deviate  from  the  mode  prescribed  by  the  specification  ; 
which  orders  he  avers,  were  performed  to  the  satisfaction  of  the  surveyor.  The  three 
first  breaches  assigned  by  the  Crown  are  with  respect  to  the  piling;  to  these  the 
defendant  rejoins,  that,  upon  digging  for  the  foundation,  it  was  discovered  that  there 
was  no  stratum  of  hard  gravel  into  which  the  piles  could  be  driven  according  to  the 
specification,  whereupon  a  doubt  arose  as  to  what  mode  should  be  pursued,  which  was 
commumicated  to  the  suiveyor,  who  gave  orders,  which  were  complied  with.  The 
rejoinder  is  framed,  not  upon  the  words  of  the  condition,  but  upon  those  of  the 
specification,  bv  which,  in  case  of  doubt,  the  surveyor  was  invested  with  a  dispensing 
power,  and  was  to  direct  in  what  way  the  work  was  to  be  performed.  Now,  if  the 
surveyor  had  authority  in  case  of  doubt,  it  matters  not  whether  the  doubt  had  any 
foundation  in  fact,  the  substantial  ground  for  the  interposition  of  his  power  being, 
that  a  doubt  arose,  and  not  that  circumstances  gave  rise  to  that  doubt.  If  the 
rejoinder  be  read,  omitting  the  words,  "  there  being  no  stratum  of  hard  gravel,"  it 
will  be  perfectly  intelligible  ;  which  proves  clearly,  that  any  allegation  respecting  that, 
is  one  upon  which  no  issue  could  be  taken  to  determine  the  case.  [46]  The  first 
issue  then  being  immaterial,  the  main  question  arises,  viz.  whether  the  surveyor  had 
authority  to  give  the  directions  contained  in  the  pleadings  of  the  defendant.  This 
power  is  conferred  upon  him  both  by  the  condition  and  specification.  By  the  con- 
dition, the  commissioners,  or  their  surveyor,  are  empowered  to  direct  omissions  from, 
and  additions  to  the  work  contracted  to  be  performed.  Now  the  power  to  omit  or 
add  particular  works,  necessarily  implies  an  authority  to  deviate  and  vary  from  the 
original  design,  for  it  is  impossible  to  suppose  any  omission  or  addition,  which  will 
not  amount  to  a  deviation  or  variation,  tinder  this  clause,  any  part  of  the  work 
might  have  been  omitted  altogether,  as,  for  instance,  the  piling  of  the  foundations,  in 
which  case  some  other  mode  must  have  been  adopted,  which  would  amount  to  a 
deviation  or  variation  from  the  original  plans.  Thus,  in  the  present  instance,  the 
mode  of  piling  pointed  out  by  the  specification  having  been  abandoned,  it  became 
necessary  to  substitute  some  other,  which  was  a  deviation  consequent  upon  the 
omission. 

[HuUock,  B.  Does  the  defendant  aver  that  the  alterations  were  either  additions 
or  omissions  1] 

If  those  words  include  an  alteration,  no  such  allegation  was  necessary.  Moreover, 
the  obligation  is  not  to  build  the  works  according  to  the  plans  completed  at  the  time 
of  the  contract  only,  but  also  according  to  other  detailed  and  working  drawings,  to 
be  furnished  during  the  progress  of  the  work.  Now  the  drawings  so  fui'uished  could 
not  be  the  same  as  those  which  existed  when  the  contract  was  made,  for  in  that  case, 
such  further  drawings  would  be  superfluous.  Does  not  that  part  of  the  condition 
amount  to  this?  The  commissioners  say,  from  the  best  light  we  have  at  present  upon 
the  subject,  we  give  you  a  specification,  according  to  which  the  works  are  to  be  per- 
formed, but  we  will  not  be  bound  by  the  plan  now  furnished  ;  during  the  progress  of 
the  works,  alterations  may  become  ne-[47]-cessary  ;  we  will  therefore  reserve  to  our- 
selves, the  power  of  making  such  alterations,  to  be  furnished  in  detailed  plans  and 
drawings  by  our  surveyor,  and  by  which  you  must  be  guided.  But  the  case  of  the 
piles  is  expressly  provided  for  by  the  specification,  which  directs  that,  in  all  matters 
of  doubt,  the  judgment  of  the  surveyor  shall  be  interposed,  who,  in   that  case,   is 

(a)  The  Court  directed  the  counsel  to  confine  their  arguments,  in  the  first  instance, 
to  the  pleadings,  as  if  the  Court  should  be  of  opinion  that  the  Crown  was  entitled  to 
judgment  upon  the  whole  record,  no  ulterior  question  could  arise. 
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empowered  to  dispense  with  any  articles  contained  in  the  specification.  Did  that  case 
of  doubt  arise  ?  The  rejoinder  e.\-pressly  states  that  it  did,  and  that  accordingly  the 
surveyor  was  applied  to,  who  gave  directions,  for  a  compliance  with  which  the  bond 
is  now  put  in  suit.  If  then  the  bond  would  have  been  forfeited,  had  the  defendant 
refused  to  follow  the  directions  so  furnished,  it  could  not  be  the  intention  of  the 
parties,  that  the  same  consequence  should  ensue  from  a  compliance  with  directions 
which  he  had  bound  himself  to  obey.  But  the  authority  of  the  surveyor  has  been 
found  upon  the  third  issue  for  the  defendant,  and  although  that  issue  is  informal, 
inasmuch  as  the  Jury  have  found  that  he  was  authorised  by  the  condition,  yet  as  the 
defect  first  originated  with  the  Crown,  no  advantage  can  be  taken  upon  that  ground, 
the  issue  not  being  immaterial.  The  defendant  alleged  that  the  surveyor  was  referred 
to,  and  not  that  he  was  appointed  by  the  bond  and  condition  ;  but  the  surrejoinder 
contains  a  traverse,  that  he  had  any  power  by  the  condition  of  the  bond,  to  give  the 
orders  alluded  to  in  the  rejoinder,  or  to  var}'  and  alter  the  mode  of  piling  pointed  out 
in  the  specification.  No  allegation  of  any  such  authority,  derived  from  the  condition, 
is  contained  in  the  rejoinder;  and  there  is  no  rule  in  pleading  more  clear,  than  that 
if  a  traverse  be  taken,  and  the  fact  traversed  be  not  according  to  the  facts  stated  in 
the  pleadings,  the  plea  which  so  takes  a  traverse  is  bad.  Rex  v.  Kilderbi/  (1  Saund. 
312),  Talbot  V.  JFoodhouse  (2  Lutw.  1471).  The  traverse,  therefore,  and  [48]  the  issue 
consequent  upon  it,  is  informal ;  but  an  informal  issue  does  not  go  to  the  merits 
between  the  parties,  and  is  cured  by  verdict ;  whereas,  if  the  issue  were  immaterial, 
there  must  be  a  repleader  or  judgment  non  obstante  veredicto.  Bennet  v.  Hollhurh 
(2  Saund.  319  a.).  But  if  the  plea  of  the  defendant  be  not  strictly  conformable  to  the 
rules  of  pleading,  this  being  a  scire  facias  at  the  suit  of  the  Crown,  the  subject  is  in 
a  better  situation  than  if  sued  by  a  subject ;  for  upon  these  pleadings  there  appears 
at  least  matter  of  good  conscience  in  answer  to  this  claim,  which  defence  the  Court, 
by  the  statute  of  equity  (33  H.  8,  c.  39),  is  bound  to  allow. 

The  Attorney-General,  Clarke,(c)  Walton,  and  Parke,  contra.  It  is  said,  that  the 
statute  of  equity  has  given  to  the  subject  a  more  liberal  defence  than  was  practicable 
before  the  introduction  of  that  statute,  and  the  proposition  is  well  known  in  the 
history  of  the  law  to  be  correct ;  but  if  such  a  defence  exists  in  this  case,  it  should 
have  been  brought  before  the  Court  in  the  shape  of  a  plea,  or  by  bill  in  Equity ;  that 
course,  however,  not  having  been  adopted,  the  Court  cannot  enter  into  that  question, 
and  must  decide  upon  the  whole  record  as  it  is  at  present  framed.  If  the  first  issue 
be  material,  the  Crown  is  entitled  to  judgment  upon  the  whole  record  ;  for  the  bond 
being  entire,  by  any  one  breach,  the  Crown  will  be  entitled  to  the  penalty,  not  being 
bound  by  the  statute  8  &  9  W.  3,  c.  11,  s.  8.  Admitting,  for  the  sake  of  argument, 
that  the  surveyor  had  authority  in  case  of  doubt,  the  cause  of  doubt  is  made,  in  the 
rejoinder,  to  depend  upon  the  existence  of  a  bed  of  gravel  into  which  the  piles  could 
be  driven  according  to  the  specification  ;  upon  that  fact  issue  is  taken,  which  being 
found  for  the  Crown,  defeats  the  cause  of  [49]  doubt ;  and  consequently  also  the 
reason  for  the  interposition  of  the  surveyor.  It  is  said,  that  the  rejoinder  would  be 
good  without  that  averment,  and  that  therefore  it  is  immaterial ;  but  allegations  of 
themselves  immaterial  become  important  from  the  mode  in  which  they  are  pleaded; 
Bell  v.  Jav.son  (1  M.  &  S.  201);  and  the  cause  of  doubt  forming  the  substratum  of 
this  rejoinder,  if  that  be  unfounded,  the  rejoinder  itself  fails.  It  would  have  been 
demurrable,  had  it  not  stated  the  cause  of  doubt;  for  the  doubt  must  be  such  as 
would  operate  upon  a  reasonable  mind.  If,  on  the  other  hand,  the  rejoinder  as  at 
present  framed  had  been  demurred  to,  the  argument  for  the  defendant  must  then 
have  been,  that  the  non-existence  of  this  gravel  created  the  cause  of  doubt ;  and  it 
would  have  been  said,  you  admit  that  there  is  no  gravel,  how  then  could  the  specifica- 
tion be  complied  with  1 

But  supposing  this  issue  to  be  immaterial,  still  the  Crown  is  entitled  to  judgment 
upon  the  whole  record.  Whether  the  issue  found  for  the  defendant  upon  the  authority 
of  the  surveyor  is  informal  or  immaterial,  it  is  unnecessary  to  discuss  ;  for  although  the 
plea  may  be  perfectly  true  in  point  of  fact,  yet  in  point  of  law  no  such  authority  existed  ; 
and  "if  the  plea  it.self  is  substantially  bad  in  point  of  law,  of  course  the  verdict,  which 
only  shews  it  to  be  true  in  point  of  fact,  cannot  avail  to  entitle  the  defendant  to  judg- 

(c)  The  Solicitor  General  had,  before  his  appointment,  been  engaged  for  the 
defendant. 
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meiit  (Stephen,  Ple;id.  118);"  besides,  the  finding  of  the  Jnry  cannot  in  any  way 
prejudice  the  question  ;  for,  the  deed  being  set  out,  the  Court  will  judge  from  that, 
and  not  from  the  finding  of  the  Jury.  Rowe  v.  Himilnr/lou  (Vaugh.  77  ;  Com.  Dig. 
Plead,  (s.  32)).  The  main  question  then  arises,  viz.  whether  the  Court  can  collect  from 
the  condition  and  specification  that  the  surveyor  had  any  authority  to  vary  fi'om  the 
mode  pointed  out  in  the  specification.  This  power  is  said  to  be  derived  [50]  from 
three  clauses.  The  first  of  which  applies  to  additions  and  omissions  ;  which  provision 
could  not  be  intended  to  authorise  the  surveyor  to  omit  any  part  of  the  foundation, 
but  conferred  upon  him  only  the  power  of  making  such  alterations  as  wei'e  consistent 
with  the  general  contract.  Then  it  is  said,  the  furnishing  of  detailed  plans  would 
sanction  these  directions ;  but  the  obvious  meaning  of  detailed  and  working  plans  is 
a  minute  specification  of  an  original  design,  to  enable  the  workmen  to  complete  the 
building,  and  cannot  confer  an  authority  to  alter  the  whole  design.  Lastly,  great 
stress  is  laid  upon  that  clause  of  the  specification,  which  provides  for  a  case  of  doubt. 
The  power  of  dispensation  conferred  by  this  clause  obviously  applies  only  to  the  articles 
before  enumerated,  and  must  be  confined  to  subjects  of  that  suboi'dinate  and  limited 
description,  which  are  specified  in  the  antecedent  part  of  the  clause,  and  to  which, 
grammatically,  it  relates  ;  and  by  no  fair  construction  can  it  be  said  to  be  referable  to 
a  power  to  change  and  alter  the  whole  building.  Is  it  possible,  then,  to  say  that  any 
of  these  clauses,  giving  to  them  the  utmost  latitude,  could  authorise  the  surveyor  to 
direct  the  foundations  to  be  piled  in  an  insufiicient  manner?  And  if  they  will  not 
bear  such  a  construction,  the  defence  totally  fails  :  for  the  plea  admits  that,  unless  the 
defendant  was  justified  in  obeying  the  orders  of  the  surveyor,  the  condition  of  the 
bond  has  not  been  performed. 

Alexander,  C.  B.  The  great  question  raised  in  this  case,  and  which,  in  my  opinion, 
brings  it,  in  whatever  respect  it  may  be  presented  to  the  Court,  to  a  very  short  point, 
is  the  construction  of  this  instrument  under  seal,  and  by  which  the  defendant  was  bound, 
unless  discharged  by  some  legal  authority.  If  I  doubted  at  all  what  ought  to  be  the 
result  of  this  ease,  in  the  particular  form  in  which  it  is  now  presented  to  the  Court, 
as  it  turns  in  a  [51]  great  measure  on  a  question  of  pleading,  I  should  have  been 
unwilling  to  give  any  opinion,  without  first  consulting  my  learned  brothers,  who  are 
more  conversant  with  subjects  of  that  nature  than  myself;  but  it  appears  to  ine,  that 
the  whole  question  turns  upon  the  construction  of  this  instrument,  namely,  whether 
the  surveyor  had  the  authority  contended  for,  and  which,  in  my  opinion,  is  decisive  of 
the  whole  case. 

The  application  to  the  Court  is,  first  to  enter  a  verdict  upon  the  issue  found  by  the 
Jury  for  the  Crown,  that  is,  upon  the  first  issue  ;  and,  secondly,  to  enter  judgment  for 
the  Crown,  notwithstanding  the  verdict  found  for  the  defendant  upon  the  other  issues. 

The  third  issue  is  to  this  effect :  The  Crown  say,  that  Mr.  Laing,  or  his  clerk  of 
the  works,  had  no  power  or  authority  whatever  by  the  said  condition  of  the  bond  to 
give  directions  respecting  the  piling,  or  to  vary  or  alter  the  piling  from  the  mode 
mentioned  and  pointed  out  in  the  specification,  so  far  as  respects  the  three  first 
breaches:  then  it  is  afiSrmed  by  the  rebutter,  that  Mr.  Laing  and  his  clerk  of  the 
works  had  power  and  authority,  by  the  condition  of  the  bond,  to  give  the  directions 
respecting  the  piling,  contained  in  the  rejoinder,  and  to  vary  and  alter  the  s.-iid  piling 
from  the  mode  mentioned  and  pointed  out  in  the  specification  ;  and  upon  that  power 
of  Mr.  Laing,  or  his  clerk  of  the  works,  issue  is  joined. 

The  chain  of  statement  which  led  to  this  issue  is  : — It  is  averred,  that  the  foundations 
were  not  executed  according  to  the  specification  ;  the  defendant  says,  they  were  not 
executed  according  to  the  specification,  but  there  being  doubts  with  respect  to  executing 
them,  I  received  from  the  surveyor  directions  to  do  it  in  another  way,  and  in  conse- 
quence of  those  directions  I  was  authorised  to  do  that  which  I  have  done.  The  issue 
was  joined,  not  upon  the  fact  that  he  had  directions,  or  the  necessity  of  them,  but 
upon  the  authority  of  the  surveyor,  and  the  right  of  the  defendant  to  [52]  act  under 
those  directions  so  given.  That  brings  it  to  what,  I  say,  is  the  great  point  in  this 
cause,  namely,  the  construction  of  this  instrument ;  and  whether  it'conferred  upon  the 
surveyor  in  all  cases  a  dispensing  power,  or  upon  the  defendant  the  authority  to  act 
under  his  directions  ;  both  being  derived  from  the  insti-ument  by  which  he  was"  bound, 
under  seal.  Upon  that  I  confess,  from  the  beginning  of  this  cause,  I  never  have 
entertained  the  least  doubt. 

By  the  instrument,  the  defendant  was  bound,  in  consideration  of  a  stipulated  sum. 
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"  to  erect,  build,  and  completely  finish  a  new  Custom-house,  in  and  for  the  port  of 
London,  according  to  the  plans,  elevations,  sections,  and  specification  annexed  to  the 
bond,  together  with  such  other  detailed  and  working  drawings  as  should  be  furnished 
during  the  progress  of  the  works."  He  says,  true  it  is,  I  am  come  under  this  obligation 
to  execute  the  work  according  to  the  specification,  and  such  other  detailed  and  working 
drawings  as  may  be  furnished  to  me  ;  but  there  aie  other  conditions  in  this  instrument, 
which  put  me  under  the  necessitj^  of  following  the  directions  of  the  surveyor ;  and 
whatever  his  directions  might  be,  I  was  bound  to  obey  them.  That  is  the  argument; 
and,  in  truth,  in  order  to  sustain  the  argument  on  the  part  of  the  defendant,  it  was 
necessary  to  go  to  that  extent :  whether  or  not  the  surve3'or  had  such  authority,  is  a 
question  of  law,  to  be  collected  from  the  instrument  itself  ;  and  the  Couit  cannot  be 
bound  by  the  finding  of  the  Jury  upon  that  point.  From  a  fair  construction,  then,  of 
this  instrument,  is  any  such  authority  to  be  found?  If  there  be  any  such  power  to 
vary  entirely  the  whole  scheme,  it  is  extraordinary  that  it  should  be  to  be  picked  out 
by  argument,  and  by  inference  from  clauses  which  clearly  had  in  view  other  objects  at 
the  time  they  were  penned,  and  that  it  should  not  be  found  substantially,  distinctly, 
and  clearlj%  expressed.  That  strikes  me  as  an  observation,  which  ought  to  ha\e  great 
weight :  for  can  there  be  any  thing  which  it  was  more  important  to  [53]  introduce  than 
a  power  of  this  nature,  to  vary  the  whole  design  1 

The  most  important  of  the  clauses,  which,  it  is  contended,  confer  this  authority, 
is  that  respecting  the  extra  work  to  be  done,  and  the  omissions  which  are  to  be  per- 
mitted. Every  person,  who  is  at  ,all  conversant  with  building,  knows  that,  in  the 
course  of  building,  it  occurs  sometimes  to  add,  and  sometimes  to  desire  that  certain 
things  may  be  omitted  ;  this  appears  to  have  been  in  the  contemplation  of  those  who 
prepared  this  instrument  ;  and  accordingly  they  have  introduced  that  clause,  which 
was  clearly  inserted,  to  prevent,  in  the  first  place,  any  such  direction  att'ecting  the  rest 
of  the  contract,  and,  in  the  next  place,  to  provide  for  the  manner  in  which  the  con- 
tractor was  to  be  paid,  in  case  that  event  should  happen.  It  is  in  these  words : — 
"  that  in  case  the  commissioners,  or  their  successors,  or  the  surveyor  by  them  appointed, 
shall  at  any  times  or  time  during  the  progress  of  the  said  works  order  or  direct  any 
extra  work  to  be  done  or  executed,  besides  such  as  is  expressed  or  shewn  in  any  of 
the  said  plans,  elevations,  sections,  or  specification,  or  shall  order  and  direct  that  any 
part  of  the  said  work  expressed  or  shewn  in  the  said  plans,  elevations,  sections,  or 
specification  shall  not  be  done  or  executed,  then,  and  in  either  of  the  said  cases,  the 
amount  of  the  sum  to  be  paid  for  such  extra  work,  or  to  be  deducted  on  account  of 
the  omissions,  shall  be  ascertained  by  fair  valuation  by  such  surveyor,  or  surveyors, 
or  other  person  or  person.s,  as  the  said  commissioners  or  their  successors  shall  appoint 
for  that  purpose ;  and  the  amount  of  the  same,  when  adjusted,  shall  either  be  added 
to,  or  deducted  from,  the  sum  so  contracted  for  as  aforesaid,  as  the  case  may  be  ;  but, 
in  all  other  respects,  the  bond  shall  be  and  remain  in  full  force,  and  not  be  aftected, 
or  made  void  or  voidable  by  reason  of  any  such  addition  to,  or  omission  of  the  works 
so  contracted  to  be  performed  and  executed,  or  under  any  other  pretence  whatsoever.' 
Is  it  possible  that  this  clause  was  intended  to  give  [54]  to  the  surveyor,  a  person  who 
ought  to  be  in  general  but  an  overlooker  of  the  owner,  to  see  that  the  work  is  accu- 
rately performed,  a  power  to  vary  the  whole  scheme  of  the  building?  or  if  it  were  so 
intended,  that  it  could  have  been  expressed  in  such  language  ?  In  sound  construction, 
it  should  be  limited  to  that  to  which  the  condition  has  confined  it,  namely,  to  such 
extra  works  as  may  be  done,  or  something  which  is  to  be  omitted  ;  but  it  cannot  refer 
to  the  substitution  of  one  thing  for  another,  more  especially  any  thing  so  important 
as  the  making  the  foundation  on  which  the  whole  validity  and  security  of  the  building 
depends.  There  is  another  clause  which  has  been  mentioned  ;  that  which  refei's  to  the 
detailed  and  working  drawings  that  may  be  provided  during  the  progress  of  the  work. 
Is  it  not  a  most  violent  strain  to  consider  this  clause  as  affording  an  authority  for 
doing  that  which  is  totally  subversive  of  the  original  scheme  ?  It  is  evident  that  the 
parties  meant  nothing  more  than  providing  for  the  case  of  the  existing  plans  and 
drawings  not  having  been  specifically  detailed  in  every  instance,  and  to  provide  for 
an  opportunity  of  their  adding  detaile'l  and  working  drawings,  which  are  reduced 
after  the  original  plan  is  settled,  in  order  to  enable  the  workmen  to  finish  the  particu- 
lar plans  entrusted  to  them.  There  is  only  one  other  clause  which  has  been  relied 
upon,  which  is  not  in  the  condition  of  the  bond  itself,  but  is  in  the  specification.  I 
admit,  that  it  is  perfectly  competent  for  the  defendant  to  avail  himself  of  the  writings 
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referred  to  by  the  bond,  which  is  under  seal  ;  and  if  any  authority  could  be  derived 
from  them,  the  defendant  out,'ht  to  have  the  benefit  of  it.  By  that  clause  the  con- 
tractor is  to  employ  from  time  to  time  such  number  of  competent  workmen  in  the 
several  trades  as  may  be  required  for  the  due  dispatch  of  the  work,  and  further,  to 
supply  every  description  of  scaflblding,  carriage-gangways,  and  tackle  necessary  for 
the  complete  and  perfect  execution  of  the  contract  in  each  trade  or  department,  com- 
piised  in  and  intended  by  the  description  [55]  and  drawings,  although  each  and  every 
article  of  the  work  may  not  be  minutely  and  distinctly  specified,  or  figured  therein  ; 
and  if  any  doubts  arise,  during  the  progress  of  the  works,  the  commissioners  or  their 
architect  is  to  determine  whether  any  article  or  articles  may  or  may  not  be  dispensed 
with.  This  cannot,  by  the  most  violent  and  strained  construction,  be  considered  as 
affording  that  power  which  it  is  necessary  for  the  defendant  to  contend  for  in  this 
case,  ft  applies  merely  to  the  paiticular  items  before  enumerated,  and  confers  no 
authority  on  the  surveyor,  to  give  such  a  direction  as  that  in  question,  or  on  the 
defendant  to  obey  it.  Upon  this  view  of  the  subject,  therefore,  there  being  no  clause 
which  entitles  the  surveyor  to  give  the  directions,  which  the  defendant  alleges  as  his 
only  excuse  for  not  performing  his  engagement,  and  the  breach  of  the  condition  being 
admitted,  unless  such  an  authority  existed,  it  becomes  unnecessary  to  enter  into  any 
other  question,  the  Crown  upon  that  point  alone  being  entitled  to  judgment. 

Graham,  B.  The  defence  upon  the  present  record  appears  to  me  to  rest  upon 
two  questions,  first,  whether  by  the  true  construction  of  this  bond,  that  is  to  say,  the 
condition  of  the  bond  enlarged  by  the  specification,  which,  being  referred  to,  forms 
pai't  of  the  bond,  the  surveyor  had  the  power  to  direct  the  substitution,  which  forms 
the  principal  part  of  our  present  consideration  ;  and  secondly,  (which  question  I  shall 
not  affect  to  treat  with  gi'eat  particularity,  relying  upon  the  accuracy,  upon  that  part 
of  the  subject,  of  my  learned  Brother,  who  will  have  to  deliver  his  opinion  after  me), 
whether,  supposing  the  surveyor  had,  by  the  true  interpretation  of  this  instrument,  a 
discretionary  power  in  cases  of  an  extraordinary  nature,  the  plea,  supported  as  it  is  by 
the  rejoinder  on  the  part  of  the  defendant,  shews  that  extraordinary  case,  which  calls 
for  the  interposition  of  the  judgment  of  a  third  person.  Now,  in  considering  the  first 
question,  let  us  see  [58]  what  the  work  was,  that  was  to  be  performed.  '1  he  defen- 
dant is  not  to  be  considei'ed  merely  as  if  he  were  a  machine,  which  was  to  execute  the 
work  under  the  direction  of  a  superior  architect ;  that  is  not  the  complexion  nor  the 
nature  of  the  provision  made  upon  the  present  occasion ;  because  the  bond  very 
cautiously  provides,  that  the  person  undertaking  the  work  should  himself  exercise 
the  art  and  ingenuity  of  an  architect,  and  not  merely  act  under  the  direction  of  a 
superior.  It  was  foreseen,  that  by  possibility  some  part  of  that  work,  which  was 
specified  in  the  terms  of  the  condition,  and  in  the  specification,  might  be  omitted  ; 
and  that,  besides  omissions  of  parts  of  the  work,  some  additions  might  be  necessary. 
For  those  cases,  therefore,  provision  is  made  by  the  terms  of  the  condition  ;  that  in 
case  of  omissions  in  the  work  to  be  done,  there  shall  be  a  deduction  from  the  general 
charge  expressed  in  the  instrument;  and  with  respect  to  additions,  that  an  additional 
allowance  should  be  made  to  the  contractor.  Those  were  the  common  and  obvious 
provisions  or  qualifications  that  ought  to  be  introduced  in  the  condition  itself,  but  the 
specification  goes  somewhat  further,  and,  going  minutely  through  different  parts, 
gives  a  certain  degree  of  latitude,  whenever  any  extra  work  shall  be  done.  Can  any 
one  argue  seiiously,  that  when  the  specification  mentions  extra  work,  for  which  the 
party  was  to  be  allowed,  that  it  comprehends  that  which  was  the  ordinary  foundation 
of  the  building?  It  is  impossible  to  give  it  that  kind  of  construction.  Then  another 
case  is  put,  where  any  matter  of  doubt  should  occur,  in  which  case  certain  articles 
were  to  be  dispensed  with.  An  article,  ex  vi  termini,  means  something  minute,  and 
cannot  refer  to  a  circumstance  affecting  the  principal  part  of  the  work.  I  am  there- 
fore very  clearly  of  opinion,  that  upon  the  fair  and  true  construction  of  this  instru- 
ment, the  meaning  of  it  was  this  :  that  if  in  the  work  any  thing  of  an  extraordinary 
nature  should  occur,  in  the  shape  of  addition  or  of  omission,  that  such  were  to  be 
added  to  or  substracted  from  the  ge-[57]-neral  operation  of  the  bond  ;  and  that  inci- 
dental circumstances  only  should  be  regulated  by  the  interposition  of  the  surveyor, 
whom  we  suppose,  for  the  sake  of  argument,  regularly  appointed  by  the  commissioners. 
But  it  is  said,  that  the  defendant  was  to  surrender  his  judgment  not  only  to  the 
architect  who  was  appointed,  but  to  the  clerk  of  the  works,  his  delegate ;  that  cannot 
be  the  plain  and  clear  sense  of  the  condition  of  the  bond  taken  in  its  greatest  latitude. 
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But  let  me  suppose,  for  the  sake  of  the  argument,  that  if  any  unforeseen  or  extra- 
ordinary circumstance  had  occurred,  in  that  particular  case  a  recurrence  might  be  had 
to  the  opinion  of  the  surveyor :  then  let  us  look  to  the  pleadings,  and  see  whether,  in 
point  of  fact,  by  the  plea  or  the  rejoinder  to  that  plea,  the  defendant  has,  upon  this 
record,  shewn  a  case  of  that  extraordinary  emergency  that  justifies  the  measure  he 
has  taken,  in  totally  abandoning  the  plan  of  piling  prescribed,  and  of  substituting, 
which  is  very  dillerent  from  either  omission  or  addition,  a  new  mode.  The  scire 
facias  calls  upon  the  party  for  a  plea ;  he  puts  in  a  plea  of  a  very  general  nature,  and 
says,  after  craving  oyer  of  the  condition  and  the  specification,  that,  according  to  the 
true  construction  of  these  instruments,  I  have  faithfully  performed  the  terms  of  my 
engagement.  The  Grown  replies  very  properly,  you  have  not,  and  assigns  breaches 
which  it  is  not  necessary  for  my  argument  that  I  should  go  particularly  into.  One  is, 
you  have  broken  your  engagement,  because  you  have  not  piled  according  to  the  con- 
dition of  your  bond.  It  is  material  then  to  consider,  whether  the  rejoinder  brings 
forward  that  case  of  difficulty,  which,  by  the  most  liberal  construction  of  this  instru- 
ment, would  authorise  the  intervention  or  rather  the  interposition  of  the  surveyor,  so 
as  to  avoid  the  breach  which  it  otherwise  confesses. 

[The  learned  Baron  then  read  the  rejoinder  to  the  first,  second,  and  third 
breaches.] 

Issue  having  been  taken  upon  the  fact,  whether  there  [58]  was  or  was  not  a  bed  of 
gravel,  that  issue  is  found  for  the  Crown  ;  and  the  consequence  of  that  finding  is,  that 
it  totally  defeats  the  plea.  It  is  true,  it  forms  only  part  of  the  plea,  but  it  is  essential 
to  arrive  at  the  conclusion,  that  a  circumstance  should  have  occurred  from  which  a 
doubt  arose.  It  is  in  vain  to  argue,  that  the  first  proposition  on  which  the  whole 
depends,  does  not  form  the  essence  and  body  of  the  plea.  Reject  that  allegation 
entirely,  and  then  no  cause  of  doubt  is  alleged.  According  to  the  argument  then, 
there  was  no  matter  of  doubt,  but  certain  articles  are  to  be  dispensed  with  only  in  case 
of  doubt;  and  if  no  doubt  existed,  there  was  no  ground  for  the  interposition  of  the 
surveyor.  But  the  matter  of  doubt  arises  from  the  discovery,  that  there  was  no  bed 
of  gravel;  if  there  was  a  bed  of  gravel,  where  is  the  doubt?  It  must  be  taken  upon 
these  pleadings,  that  the  doubt  arose  from  the  discovery  with  respect  to  the  gravel, 
and  from  that  only  ;  for  if  other  causes  existed,  those  should  have  been  stated  upon 
the  record,  that  the  Crown  might  have  an  opportunity  of  controverting  them.  Upon 
these  grounds,  therefore,  it  appears  to  me,  that  upon  the  pleadings  the  defendant  is 
perfectly  without  defence,  even  supposing  the  architect  had  the  authority  contended 
for,  which  he  certainly  had  not. 

HuLLOCK,  B.  I  concur  with  the  rest  of  the  Court  in  the  opinion  that,  upon  this 
record,  the  Crown  is  entitled  to  judgment  non  obstante  veredicto.  For  the  purpose 
of  arriving,  as  it  appears  to  me,  at  a  right  conclusion  upon  this  subject,  it  is  necessary 
to  consider  the  nature  of  this  proceeding,  which  is  a  scire  facias  brought  at  the  instance 
of  the  Crown,  against  an  individual  who  is  Ijound  by  his  bond  to  the  Crown.  The 
scire  facias  is  in  the  usual  form ;  the  defendant  undertakes  by  his  plea  to  state  that  he 
has  not  been  guilty  of  any  breach  of  the  bond,  which  sets  out  a  special  condition,  or 
that  if  he  has  been  guilty  of  any  breach  of  that  bond,  that  that  was  committed  under 
a  competent  [59]  authority ;  and  so  he  says  he  has  performed  the  bond.  For  the 
purpose  of  supporting  that  plea,  it  is  incumbent  upon  him  to  shew  that  authority, 
either  from  the  bond  or  specification,  w-hich  is  part  of  the  bond,  or  he  must  derive 
some  authority  aliunde,  having  admitted  the  breaches,  unless  he  can  shew  that  he  was 
justified  in  obeying  the  directions  of  the  surveyor.  He  does  not  afi'ect  to  set  out  any 
authority  of  the  latter  description,  and  indeed,  if  he  had  done  so,  it  must  have  been 
pleaded,  under  ditt'erent  circumstiinces  to  any  of  those  pleas  which  appear  upon  the 
record.  If  he  had  stated  that  it  was  done  by  authority  of  the  commissioners, 
probably  there  might  have  been  a  question,  whether  that  was  a  legitimate  authority 
in  point  of  law  :  circumstances  of  that  kind  might  have  been  set  up  by  way  of  plea, 
for  any  thing  I  know  to  the  contrary,  to  constitute  a  defence  under  the  statute  to 
which  reference  has  been  made,  but  the  question  is  not  so  put  upon  this  record  ;  it 
does  not  appear  to  me  that  there  are  any  equitable  circumstances  disclosed  here,  the 
mere  question  being,  whether  or  not,  in  point  of  fact,  a  breach  has  been  committed  of 
a  legal  obligation.  I  should  be  very  sorry  to  occupy  the  time  of  the  Court  by  advert- 
ing to  difierent  passages  in  this  instrument,  to  which  reference  has  been  made  on  so 
many  occasions ;  but  it  is  necessary  to  refer  to  some  part  of  the  bond,  to  see  how  far 
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the  defendant  has  made  out  his  defence  ;  for,  after  setting  out  the  bond  and  certain 
portions  of  the  specification,  he  pleads  a  general  performance,  quoad  that  portion  of 
the  bond  not  altered  by  the  surveyor.  He  admits  in  totidem  verbis  that  there  have 
been  alterations  and  deviations,  which  amount  to  an  acknowledgment  of  a  breach  of 
the  bond.  Then  how  does  he  avoid  those  breaches  ?  He  ought  to  shew  that  he  was 
justified  in  adopting  those  deviations  ;  but  be  does  not  state  that  the  surveyor  had  a 
power  to  do  that,  which,  in  the  ulterior  part  of  the  pleadings,  he  avers  for  the  first 
time;  but  with  respect  to  those  alterations  (not  denying  a  breach  of  the  bond)  he  first 
avers'  [60]  "  that  before  the  commencement  of  the  said  works,  the  commissioners 
appointed  one  David  Laing  as  the  surveyor  for  the  planning,  directing,  superintending, 
and  conducting  the  erection  of  the  Custom-house,  and  the  several  woi'ks  in  the  con- 
dition named ; "  which  is  perfectly  compatible  with  the  total  abstinence  from  all 
authority  to  direct  diflferent  works  from  those  in  the  condition.  That  the  said  David 
Lain"  appointed  a  clerk  of  the  works,  and  from  time  to  time  gave  directions  to  the 
defemlant,  requiring  him  to  do  what?— "to  vary  and  deviate  in  divers  and  many 
Ijarticulars  from  the  plan,  elevations,  sections,  and  specification  mentioned  and  referred 
to  in  the  said  condition,  and  did  direct  and  require  him  to  substitute  in  the  place  and 
stead  of  those  particulars  other  particulars  then  pointed  out  and  ordered  by  him  the  said 
David  l,aing."  Unless  there  is  an  authoiity  to  be  found  on  the  bond  and  specification, 
the  surveyor  might  as  well  have  been  any  third  person  ;  but  the  defendant  does  not  say 
he  had  any  authority.  He  only  says,  that  in  all  other  particulars  where  "orders  and 
directions  were  given  by  the  said  David  Laing,  requiring  him  to  deviate  and  vary  from 
the  said  plan,  elevations,  and  specification,  he  did  well  and  faithfully  perform  and  execute 
the  works  in  such  parts  and  particulars,  according  to  those  orders  and  directions,  and 
that  the  works  were  performed  in  every  respect  to  the  approbation  of  the  said  David 
Laing."  Now,  all  that  may  be  quite  true  ;  but  in  what  way,  in  point  of  law,  does  it 
constitute  an  answer  to  these  proceedings?  If  there  had  been  a  demurrer  to  this 
plea,  how  could  it  have  been  sustained?  The  plea,  where  it  confesses,  must  avoid, 
which  this  does  not.  It  attempts  an  avoidance  by  saying,  that  Laing  gave  directions, 
which  were  complied  with  ;  but  had  Laing  authority  to  do  that  I  I  shall  not  go 
through  the  parallel  passages  to  which  reference  has  been  made,  for  the  purpose  of 
shewing  that  he  had  not  that  power. 

It  will  be  found,  if  the  specification  and  bond  are  advert-[61]-ed  to,  that  his  power 
was  of  a  different  description,  in  diverso  intuitu,  and  not  of  the  character  contended 
for  upon  the  present  occasion.  It  will  be  found  that,  in  the  first  part,  where  the 
words  "extra  work"  are  used,  it  says  extra  work,  besides  or  ultra  the  work  here 
mentioned  ;  that  shews  the  extra  work  was  something  diflerent  from  the  specified 
work.  Then,  as  to  the  power  of  omitting,  what  does  that  mean?  It  has  been 
strongly  argued,  that  this  is  an  omission.  That  they  omitted  one  description  of 
work,  and  added  another,  but  that  is  not  a  proper  construction  of  the  English 
language. 

Besides,  when  you  refer  to  the  document  to  see  what  the  intention  of  the  parties 
was,  and  find  that  the  surveyor  has  power  conferred  upon  him  in  many  cases,  the 
legitimate  inference  is,  that  he  was  not  intended  to  have  any  authority  except  in 
those  cases  where  it  is  expressly  conferred  upon  him.  If  the  materials  are  bad,  lie 
has  a  power  to  say  to  the  contractor — the  materials  are  bad  ;  you  must  take  them 
away.  If  he  finds  the  workmanship  is  not  in  conformity,  to  the  plans,  he  is  authorised 
to  require  the  contractor  to  pull  down  that  work  ;  and  the  contractor  undertakes  to 
replace  it  in  a  good  and  sound  manner  :  here  are  two  particulars  in  which  the  surveyor 
is  authorised  to  interpose.  The  surveyor,  also,  may  direct  him  to  do  or  omit  any 
work  ;  but  in  fair  legitimate  construction,  it  is  impossible  to  construe  these  words  so 
largely  as  to  give  to  them  the  sense  they  have  been  contended  to  bear ;  for  the  con- 
sequence of  such  a  construction  would  be,  that  the  contractor  might  have  completely 
changed  the  whole  materials  and  construction  of  this  building.  It  is  impossible  to 
read  this  specification  without  seeing,  that  if  the  argument  on  behalf  of  the  defendant 
is  well  founded,  the  whole  construction  of  the  building  might  have  been  entirely 
changed,  and  every  part  of  this  specification  have  been  altered.  Then  what  becomes 
of  the  words  of  this  bond,  which,  after  giving  to  the  architect  authority  to  direct  as 
to  the  workmanship  and  materials,  and  any  omissions  or  [62]  additions  to  the  work, 
says,  that  in  all  other  respects  the  bond  is  to  be  performed  I  There  is  another  clause 
referred  to  "  that  if  any  doubts  shall  arise  during  the  progress  of  the  works,  the  Com- 
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missioneis  of  Customs  or  their  architect,  shall  determine  whether  any  article  or 
articles  may  or  may  not  be  dispensed  with  ; "  this  occurs  in  connection  with  this 
particular  passage: — "And  the  contractor  is  to  employ  from  time  to  time  such 
number  of  competent  workmen  in  the  several  trades,  as  may  be  required  for  the  due 
dispatch  of  the  work,  and  further  to  supply  every  description  of  scaffolding,  carriage- 
gangways,  and  tackle,  necessary  for  the  complete  and  perfect  execution  of  the  contract 
in  each  trade  or  department  comprised  in  and  intended  by  the  description  and 
drawings,  although  each  and  every  article  of  the  work  may  not  be  minutely  and 
distinctly  specified  or  figured  therein."  That  power  refers  to  the  works  in  that  par- 
ticular paragraph,  which  are,  with  respect  to  the  furnishing  scaffolding,  carriage- 
gangways,  and  tackle,  necessary  for  the  complete  and  perfect  execution  of  the  contract, 
and  was  intended  to  confer  upon  the  commissioners,  or  their  surveyor,  a  power  to 
relieve  the  contractor  from  the  obligation  of  furnishing  all  the  articles  specified  in 
that  clause;  but  it  is  impossible  to  infer  from  this,  or  any  other  clause,  an  authority 
to  dispense  with  the  most  material  part  of  the  work.  Much  argument  has  been 
advanced  to  shew,  that  the  issue,  which  has  been  taken  upon  the  inducement  to  the 
rejoinder,  is  immaterial,  and  that  it  may  be  expunged.  I  am  not  prepared  to  say, 
that  the  rejoinder  would  not  have  been  good  without  that  allegation,  provided  it  had 
shewn  a  power  in  the  individual,  under  whom  the  party  claims  the  right,  to  do  that 
which  he  did.  If  it  was  conceived  there  was  no  stratum  of  gravel,  and  if  the  party 
had,  under  a  bona  fide  impression  of  that  fact,  done  that  which  it  would  have  been  a 
proper  course  to  have  pursued ;  if  he  had  gone  to  the  board  of  commissioners  and" 
said,  I  am  bound,  on  the  assumption  that  there  is  a  stratum  of  gravel,  but  none  such 
exists ;  if  he  had  done  that,  and  they  had  [63]  said.  You  cannot  do  that  which  you 
have  undertaken  to  do,  there  being  no  such  thing  in  existence,  they  might  have  dis- 
pensed with  it ;  and  if  they  had  so  done,  he  might  have  had  some  power,  either  by  a 
competent  authority  from  them,  or  in  some  other  way,  which  would  have  enabled  him 
to  apply  to  the  Court  in  a  different  manner.  But  he  assumes  that  the  surveyor  had 
a  dispensing  power  over  the  whole  of  the  operations,  which  appears  to  be  the  origin 
of  his  mistake,  and  the  basis  of  all  those  proceedings  which  appear  to  me  not  to  be 
warranted  by  law.  If  there  had  been  no  gravel,  it  could  not  have  been  a  breach  of 
the  covenant  not  to  have  driven  the  piles  into  it,  but  as  the  rejoinder  is  framed  I 
think  the  allegation  is  material  ;  for  it  is  a  connected  proposition,  and  the  assertion 
that  no  stratum  of  hard  gravel  existed,  is  the  foundation  of  the  whole  reasoning  of 
the  rejoinder.  But  if  it  be  immaterial,  still  the  question  is,  had  Laing  any  s'lich 
authority  1  After  stating  the  notice  to  Laing,  the  rejoinder  proceeds,  "  whereupon 
the  said  David  Laing,  so  being  such  surveyor,  and  having  power  as  aforesaid,"  gave 
his  orders ;  this  authority  is  alleged,  as  if  it  had  been  averred  before,  but  the  plea 
contains  no  allegation  of  the  sort.  The  plea  appears  to  me  to  be  no  answer  to  that 
which  the  defendant  has  himself  set  out  upon  the  record,  which  does  not  go  to  a 
general  performance,  for  it  admits  he  was  guilty  of  a  deviation.  The  rejoinder  then 
goes  on  with  the  other  breaches.  With  respect  to  filling  up  the  spandrills,  the 
defendant  does  not  say  more  than  that  they  were  filled  up  as  directed  hy  Laing's 
clerk.  What  right  had  he  to  direct  the  mode  in  which  they  should  be  filled 
up  \  He  does  not  say  that  the  clerk  had  such  power ;  in  truth  there  is  a  marked 
absence  of  any  thing  like  authority.  Then,  to  the  last  breach,  the  defendant  says, 
that  the  said  several  works  were  conducted,  carried  on,  and  completed,  under  the 
inspection  of  the  said  David  Laing,  and  of  his  clerk  of  the  works,  in  every  respect 
according  to  the  plans,  elevations,  sections,  and  specification  ;  and  that  in  every  part 
where  orders  and  [64]  directions  were  given  by  the  said  David  Laing,  or  the  said 
clerk  of  the  works  to  deviate  or  vary  from  the  plan,  &c.,  such  part  was  performed  in 
conformity  to  the  orders  for  deviation  ;  still  not  aveiring  in  the  rejoinder  either  to 
the  fourth  or  fifth  breach  any  power  in  those  persons  to  give  dii-ections.  It  is  a 
question  of  construction,  whether  or  not  any  part  of  the  instrument  confers  upon  the 
surveyor  or  the  commissioners,  a  power  to  warrant  that  which  is  confessed  to  have 
taken  place  ;  and  the  Court  cannot  be  bound  by  the  finding  of  the  Jury  upon  that 
point.  The  finding  of  the  Jury  supports  only  the  truth  of  the  plea  in  point  of  fact, 
but  questions  of  law  are  peculiarly  within  the  province  of  the  Court;  and  as  no 
authority  in  Laing  is  averred  upon  the  pleadings,  and  no  such  authority  in  fact 
existed,  the  finding  of  the  Jury  cannot  prejudice  the  (piestion,  and  the  Crown  is 
entitled  to  judgment  notwithstanding  the  verdict.     With  respect  to  the  other  part 
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of  the  argument  on  the  act  33  Hen.  8,  it  does  not  appear  to  me,  that  the  case  can  be 
discussed  upon  that,  as  it  is  now  constituted,  for  there  is  no  equity  ;  the  only  question 
here  is,  whether  the  defendant  was  bound  to  do  what  he  did  by  competent  authority  ; 
it  appears  to  me  there  is  no  authority  conferred  on  Mr.  Laing  to  warrant  such  a 
deviation,  as  has  been  confessed  to  have  taken  phice,  from  the  condition  of  the  bond, 
and  that  there  ought  to  be  judgment  for  the  Crown  upon  the  whole  record.  It  is  not 
like  the  case  of  an  action  against  one  subject  at  the  suit  of  another,  whei'e  it  would  be 
material  to  confine  the  verdict  to  those  issues  found  in  point  of  fact  for  the  party  ;  for 
in  this  case  the  breach  of  one  issue  forfeits  the  whole  bond. 

The  Lord  Chief  Baron  stated,  that  Mr.  Baron  Garrow  (who  had  left  the  Court 
to  preside  at  the  Sittings)  concurred  in  the  judgment  of  the  Court. 

Judgment  for  the  Crown. 


[65]    In  the  Exchequer  Chamber.    Before  the  Lord  Chief  Baron. 

The  Rev.  James  Miller,  Plaintiff;  Thomas  Jackson,  James  Jackson,  Joseph 
Jackson,  Edward  Clarke,  Edward  Maughan,  Thomas  Darling,  and  John 
Rawlings,  (since  Deceased),  Defindanta.  Nov.  15,  16,  17,  24,  1S25;  Jan.  25, 
31,  Feb.  1,  Nov.  14,  1826. — Where  a  district  modus  was  pleaded,  and  it  appeared 
from  ancient  documents  that  the  modus  could  not  consistently  with  those  docu- 
ments have  existed  at  the  time  of  legal  memory,  the  Court  decreed  an  account 
of  tithes  in  kind,  and  refused  an  issue,  notwithstanding  the  payments  were  proved 
to  have  existed  for  a  great  number  of  years. — A  district  modus,  to  be  good,  must 
cover  all  the  lands  in  the  district,  and  therefore,  where  a  modus  was  pleaded  for 
a  particular  district,  and  it  appeared  from  the  evidence  that  certain  farms  within 
the  district  never  paid  or  contributed,  the  modus  was  considered  bad. — Evidence 
that  sums  had  been  collected  from  the  inhabitants  by  a  person  employed  by  the 
parson,  and  from  a  list  furnished  by  him,  attbrds  strong  presumption  that  the  pay- 
ments are  farm  moduses,  and  not  a  district  modus ;  for  if  it  were  a  district  modus, 
the  collection  would  be  made  by  the  parishioners,  and  handed  over  to  the 
incumbent. — Vicars'  books  were  admitted  in  evidence,  though  they  contained 
private  entries  and  memorandums  of  the  vicar,  not  relating  to  the  parish  ;  and 
though  one  of  the  books  had  i-emained  for  many  years  in  the  hands  of  a  repre- 
sentative of  a  deceased  vicar,  instead  of  having  been  delivered  to  the  succeeding 
incumbent. 

This  was  a  bill  by  the  vicar  of  Pittingtou,  in  the  county  of  Durham,  for  an  account 
and  satisfaction  of  small  tithes  accrued  due  since  the  10th  March,  1822.  The  parish 
was  divided  into  three  distinct  townships,  or  constableries,  Pittingtou  proper,  Shadforth, 
and  North  Sherburn  ;  and  Shadforth  was  subdivided,  a  small  portion  of  it  being  called 
Ludworth.  A  different  question  arising  with  respect  to  each  of  the  divisions,  the  bill 
was  framed  to  raise  each  of  the  questions,  by  making  an  occupier  in  each  township  or 
division  a  party  :  accordingly,  Thomas  and  James  Jackson  were  made  defendants  as 
occupiers  of  lands  in  the  district  or  township  of  Pittingtou  proper  ;  Edward  Clarke  as 
an  occupier  of  lauds  both  in  the  district  of  Pittingtou  proper,  and  in  that  part  of 
Shadforth  called  Ludworth  ;  Joseph  Jackson  as  an  occupier  in  Ludworth  only  ;  Edward 
Maughan  and  Thomas  Darling  as  occupiers  in  that  part  of  Shadforth  which  was  without 
Ludworth  ;  and  Hawlings  as  an  occupier  in  Sherburn.  A  considerable  portion  of  the 
lands  in  Sherburn  are  the  property  of  Sherburn  hospital,  and  were  stated  to  be  extra- 
parochial.  None  of  the  occupiers  of  lands  belonging  to  the  hospital  were,  however, 
parties  to  this  suit;  and  no  question  was  therefore  raised  as  to  those  lands. 

[66]  The  defendant  Rawlings  died  before  the  hearing  ;  and  the  suit  was  not  revived 
against  his  personal  representatives  :  it  became  unnecessary,  therefore,  to  enter  into 
the  case  with  respect  to  Sherburn. 

The  defendants,  Thomas  and  James  Jack.son,  and  Edward  Clarke,  as  occupiers  of 
lands  m  Pittington  proper,  by  their  answer,  admitted  the  institution  and  induction  of 
the  plaintiff  as  vicar,  and  their  occupation  of  lands  and  perception  of  tithable  matters. 
They  then  averred,  that  the  boundaries  of  the  constableiy  or  township  of  Pittington, 
part  of  the  parish  of  Pittingtou,  were  well  known;  and" they  set  up  a  modus  iu  the 
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following  terms,  viz.  "  that  the  occupiers  or  occupier  of  lands,  within  the  said  constablery 
or  township  of  Pittington,  have  or  hath  been  used  to  pay,  before  the  creation  and 
endowment  of  the  said  vicarage  of  Pittington,  to  the  person  or  persons  for  the  time 
being  entitled,  (except  the  tithes  of  corn  and  grain) ;  and  since  the  creation  and 
endowment  of  the  said  vicarage,  to  the  vicar  for  the  time  being  of  the  said  parish,  the 
yearly  sum  of  271.  14s.  4d.,  for  and  in  lieu  of  all  tithes,  other  than  the  tithes  of  corn 
and  grain  ;  and  that  the  said  sum  of  271.  14s.  4d.  hath  been  payable  bj'  two  equal 
half-yearly  payments  at  Lady -day,  old  stile,  and  Michaelmas-day,  old  stile,  in  each  year, 
or  so  soon  after  as  demanded." 

Moduses  of  81.  7s.  9d.  for  Shadforth,  excluding  Ludworth ;  of  31.  12s.  4d.  for  the 
manor  of  Ludworth,  and  81.  Is.  3d.  for  Sherburn,  excludiTig  the  hospital  lands  ;  were 
set  up  by  the  answers  of  the  other  defendants  in  similar  terms  with  the  modus  pleaded 
for  Pittington  proper.  The  several  moduses  set  up  by  the  defendants  amounted 
together  to  471.  1.5s.  8d.  ;  and  the  districts  stated  to  be  covered  by  them  comprised 
the  whole  of  the  pai-ish,  except  the  lands  belonging  to  Sherburn  hospital. 

The  presentation,  institution,  and  induction  of  the  plaintiff  were  admitted. 

[67j  The  plaintiff,  in  support  of  his  case,  produced  from  the  treasury  of  the  Dean 
and  Chapter  of  Durham  an  instrument,  without  date,  by  which  Richard  de  Marisco, 
therein  stiled  Bishop  of  Durham  and  Chancellor  of  the  King,  granted  and  confirmed 
to  the  prior  and  monks  of  Durham  the  church  of  Acle  and  the  church  of  Pittindon, 
with  the  chapels  and  all  other  appurtenances  in  proprios  usus,  to  be  had  and  for  ever 
held  and  enjoyed,  for  the  support  of  their  house,  and  for  the  refreshing  of  guests  and 
pilgrims  :  in  such  way,  however,  that,  at  the  presentation  of  the  prior  and  monks, 
vicars  should  be  appointed  in  the  respective  churches,  who  should  honestly  serve  them 
in  their  own  persons,  and  the  alterage  of  the  said  churches  wholly  should  have  (except 
the  tithe  of  the  lamb  and  wool  of  the  said  monks  from  their  demesnes).  But  if  the 
alterage  of  Acle  did  not  amount  to  twelve  marks,  the  said  monks  should  make  it 
amount  to  twelve  marks.  But  the  alterage  of  Pittindon  the}'  should  make  to  amount 
to  ten  marks,  if  it  should  not  be  of  the  value  of  ten  marks  ;  and  which  his  (the  bishop's) 
grant,  Walter,  Archbishop  of  York,  had,  upon  his  (the  bishop's)  petition,  confirmed  to 
the  said  monks.  The  instrument  was  attested  by  the  Archdeacon  and  the  official  of 
Durham,  and  by  several  other  persons. 

The  instrument  was  conjectured  to  have  been  executed  about  the  year  1217  ;  and, 
in  support  of  such  conjecture,  the  plaintiff  produced  and  proved  an  entry  in  the  second 
cartulary  of  the  priory  and  convent  of  Durham,  kept  in  the  treasury  of  the  Dean  and 
Chapter  of  Durham,  who  were  admitted  to  have  succeeded  to  the  possessions  of  the 
priory  and  convent,  to  the  following  effect : — "Richard  de  Marisco  was  consecrated  on 
the  10th  of  the  calends  of  July,  E  the  dominical  letter,  by  Walter  Gray,  Archbishop  of 
York,  in  the  year  of  our  Lord  1215,  and  died  in  the  calends  of  May,  in  the  year  of 
our  Lord  1  224."  In  further  confirmation  of  this  conjecture,  the  plaintiff  also  produced 
from  the  same  cartulary  a  bull  of  Pope  Honorius,  [68]  confirming  to  the  prior  and 
convent  the  grant  of  Richard,  Bishop  of  Durham.  This  bull  was  expressed  to  be 
given  at  the  Lateran,  the  3d  of  the  ides  of  April,  in  the  second  year  of  the  pope's 
pontificate.  Honorius  the  .3d  was  pope  from  1216  to  1227;  and  the  second  year  of 
his  pontificate  would  therefore  answer  to  1217,  the  supposed  date  of  the  instrument. 
The  plaintiff  also  produced  pope  Nicholas'  taxation  in  1291,  in  which  Pittington  was 
valued  thus  :— "Ecclesia  de  Pitendon,  261.  13s.  4d.  Vic  ead.  61.  13s.  4d."  Some  stress 
was  laid  upon  this  taxation,  and  the  accuracy  of  it,  from  the  peculiar  circumstance, 
that,  whilst,  in  other  dioceses,  the  returns  appear  to  have  been  made  by  an  archdeacon, 
or  one  or  two  persons  only,  the  returns  in  the  diocese  of  Durham  appear  to  have  been 
made  on  the  return  of  three  juries  "  per  tres  duodenas  "  The  plaintiff  also  produced 
the  Nova  Taxatio,  in  the  time  of  Edw.  2,  A.D.  1318,  in  which  the  rectory  and  vicarage 
were  valued  "Eccles.  de  Pitenden,  161.  13s.  4d.  Vic.  eadem,  20s."  He  also  produced 
an  extract  from  a  roll  in  the  treasury  of  the  Dean  and  Chapter  of  Durham,  headed — 

"Collecting  of  Tithes  in  the  Year,  &c.  14.(a) 

£   s.     d. 

"  For  collecting  of  tithe  of  Heighington  .  .  ■  0  40     2 

For  the  collecting  of  the  tithe  in  North  Sherburn      .  .  0  116 


(a)  This,  from  the  entries,  was  contended  to  be  the  year  1314. 
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"Payment  of  Dues." 

To  Mr.  Vicar  of  Pittingdon,  in  part  payment  of  181.  1.3s.  4cl.    . 

For  the  contribution  to  the  Abbot  of  New  Minster,  in  part 
payment  of  goods,  temporal  and  spiritual,  for  the  business 
of  the  Holy  Land,  for  one  year,  imposed  for  the  first  terra 
of  the  said  year  ...... 

[69]  For  a  contribution  made  to  the  Abbot  of  York,  collector 
of  the  tithes  of  annals  by  our  Lord  Clement,  the  fifth 
pope,  for  both  terms  of  the  said  tithe  of  annals,  for  the 
churches  of  Alliston  and  Estrington 

To  Robert  Bruce,  for  the  churches  between  the  waters  and 
obedientaries  ...... 

(Similar  entries  with  the  last  for  other  churches.) 


£ 

8 


d. 
0 


40     0     0 


11     6     8 


19  19     8' 


The  supposed  date  of  this  roll  (1314)  was  proposed  to  be  made  out  by  the  items 
above  noticed,  which,  it  was  contended,  referred  to  contributions  for  the  holy  war  ; 
to  supplies  for  Pope  Clement  the  .5th,  whose  pontificate  ended  in  1314;  and  to  the 
contribution  to  fines  imposed  by  Robert  Bruce,  when  he  oveiran  the  northern  counties, 
after  the  battle  of  Bannockburn,  which  took  place  on  the  •24th  June,  1314. 

The  admission  of  this  roll  as  evidence  was  objected  to  by  Jervis  and  Wray,  for 
all  the  defendants,  on  the  ground,  that  it  did  not  appear  whether  the  roll  was  an 
original  document,  or  only  a  copy  ;  and  also  that  it  was  not  a  steward's  account, 
charging  himself,  but  merely  an  account  of  disbursements ;  and  that  it  was  not 
signed  by  any  person  as  steward,  bursar,  or  receiver. 

For  the  plaintiff,  H.  Martin,  Simpkinson,  and  Bickersteth,  urged,  that  the  prior 
and  convent  could  not  be  making  evidence  for  themselves,  v\'hen,  by  the  instrument, 
they  acknowledged  themselves  to  be  indebted,  and  that  the  instrument  came  out  of 
the  [proper  custody.  And  Bullen  v.  Michel  (2  Price,  399  ;  4  Dow,  297  ;  3  Eagle  &  Y. 
757)  was  cited. 

The  evidence  was  received  de  bene  esse. 

[70]  The  plaintiff  also  relied  on  the  Ecclesiastical  Survey  (26  Hen.  8),  which 
contained  an  entry  as  follows  : 

"  Epat  Dun  elm. 

"  Vicaria  de  Pyttington,  Robertus  Forest  vicarius 

"  Sit  mans.  diet,  vicarii  et  terr.  de  gleba  ejusdem  lana  agnell 
decim  ...... 

Feno  decim       ...... 

Vitul.  et  lacticm.  decim  .... 

Pore.  anc.  gallin.  ..... 

Libro  pasch.  et  ablac.  tribz  anni  tribz  communibz  ann. 

In  toto  per  ann. 
Sm.  valoris  141.  16s.  ut  supra 

Denar.  annuatim  solut.  arch.  mo.  Dunelm. 

Ep.  procur.  et  sinod  p.  ann.  .  .  .  .  .020 

Et  valet  clare    ....      £14   14     0 
"  Decima  pars  inde  29s.  5d." 

The  plaintiff  also  produced  a  terrier  of  the  year  1792,  which  was  signed  by  the 
then  vicar,  and  two  churchwardens,  one  of  the  churchwardens  being  proved  to  have 
been  appointed  by  the  parishioners.  This  terrier  contained,  among  other  passages, 
the  following  : — "  Item,  the  said  vicarage  and  parish  church  of  Pittington  is  possessed 
of  the  following  portions  of  tithes."  "A  prescript  of  31.  12s.  4d.,  paid  by  Carr 
Ibbetson,  Esq.  of  Coehen,  for  the  manor  of  Ludworth  and  Hare-hill,  every  Michaelmas- 
day  old  stile,  and  every  Lady-day  old  stile.  Item,  the  revenue  of  Pittington  vicarage 
is  made  up  of  about  fifty  farms,  at  16s.  a-year,  collected  twice  a-vear,  viz.  at  [71] 
Lady-day  and  Michaelmas.     Item,  all  the  corn  tithes  belong  to  one  of  the  prebendal 


ibm. 

1. 

£8     0 

0 

3     0 

0 

2     0 

0 

0  16 

0 

1     0 

0 

.      £14   16 

0 
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stalls.     All   other  tithes  and  ecclesiastical  dues  to  the  vicar ;   in  lieu    of   which    he 
receives  the  above-mentioned  16s.  a  farm,  which  makes  about  401.  a-year." 

(Signed)         "James  Deasox,  Vicar. 

"Ambrose  Miller,  Peter  Kirkley, 
"  Churchwardens." 

The  plaintiff  also  produced  the  Parliamentary  Survey,  of  1649,  in  which  Pittington 
was  thus  described  : 

"  Pittington  parish,  Mr.  George  Shaw,  incumbent. 

"  The  pettye  tithe,  worth  per  annum,  five  and  thirtye  pounds  which  he  hath  for 
his  salary.  The  tithe  corn  belonging  to  the  Dean  and  Chapter,  worth,  per  annum, 
eight  and  fortye  pounds,  and  ten  shillings." 

The  plaintiff  likewise  produced  an  old  book,  commencing  in  1584,  and  ending  in 
1700,  and  which  was  headed — 

"Anno  Jesus,  1584,  Maii  XXVIII. 

"  This  booke,  being  the  booke  of  accomptes  and  reckonings  of  this  parish  of 
Pittington,  wherein  is  contained  all  things  necessarie  for  the  same,  according  to  the 
queene's  maitie's  instructions,  and  my  lorde's  monitions." 

In  this  book,  under  the  date  1595,  was  contained  the  following  memorandum — 

"1595,  June  1.  Memorandum,  that  Mr.  Vicker  is  content,  the  day  and  year 
above  writne,  that  so  longe  as  he  doth  finde  bread  and  wyne  for  the  communion, 
havinge  Is.  yearlie  of  everie  house  for  the  same,  he  to  give  everie  yeare  a  lame  to 
the  use  of  the  Pshe,  or  the  price  of  a  lame,  as  the  common  sort  pave,  when  he  letteth 
them  their  own  tyth  lams.  "  William  Murray,  Vicar." 

The  book  contained  divers  entries  in  subsequent  years,  of  sums  received  for  a 
lamb  of  the  vicar.  The  book  was  produced  for  the  purpose  of  shewing  that  the 
parish  kept  a  stock  of  sheep  and  lambs  for  the  purposes  of  the  parish,  and  that  the 
tithe  of  lamb  was  at  that  period  paid  or  commuted  for  to  the  vicar.  The  hand- 
writing of  Murray  was  proved  by  comparison,  and  the  book  was  proved  to  have  [72] 
passed  from  vicar  to  ^ncar,  with  other  parish  books,  and  to  have  been  in  the  possession 
of  Arthur  Shepherd,  vicar,  from  1730  to  1770;  a  copy  of  the  above-mentioned  memo- 
randum beinij  written  by  him  in  1749,  in  another  book;  in  which  latter  book,  he 
mentions  his  intention  to  leave  the  book  in  which  he  is  writing,  and  the  old  book  to 
his  successor.  Vicar  Shepherd  was  succeeded  by  Mr.  Viner,  who  resigned  at  the 
expiration  of  two  years,  and  was  succeeded  by  Mr.  James  Deason,  the  vicar  who 
signed  the  terrier  of  1792,  who  continued  vicar  from  1772  till  his  death,  in  1810. 
Many  private  memorandums  of  Mi-.  Deason's  appeared  in  the  book ;  but,  among  the 
general  items,  were  entries  to  the  following  effect — 

"1772,  October  16th.  Of  Sherburn  Constablery,  41.  Os.  7id.  Shadforth  Con- 
stablery,  41.  Os.  3id.  Pittington  Constablery,  111.  7s  2d.  Of  Thomas  Potts,  for 
two  cows'  pasturage,  half  year,  21.  10s.  Od  October  31st  of  R.  Carr,  Esqr.  for 
Ludworth  Prescript,  31.  i2s.  4d.     A  horse  grass  at  Ludworth,  17s   6d." 

In  1773,  similar  entries  appeared,  except  that  the  sum  placed  opposite  to  Shad- 
forth, was  31.  18s.  Od.,  instead  of  41.  Os.  '3hd.  The  account  appeared  to  be  continued 
by  Vicar  Deason,  in  this  book,  down  to  1776,  when  it  ceased;  and  immediately 
afterwards  there  was  a  copy  of  the  terrier  of  1792;  and,  subjoined  thereto,  was  a 
memorandum,  that  the  cows'  grass  was  in  lieu  of  some  lands,  and  also  a  memorandum 
to  the  following  eilect — 

"  N.B. — The  above  terrier  I  signed,  but  I  think  it  was  not  given  in  to  the  Bishop,  for 
the  churchwardens  brought  me  a  paper  to  sign,  in  which  they  wanted  me  to  acknow 
ledge  every  little  payment  a  modus  for  hay  tithe.  I  would  sooner  have  lost  my  right 
hand,  than  sign  a  paper  so  unjust,  untrue,  and  prejudicial  to  my  successors,  for  I 
know  of  no  modus  nor  prescript  in  the  parish,  but  that  of  Ludworth  and  Harehill." 

(Signed)         "James  Deason,  Vicar  of  Pittington, 
"January  26th,  1790." 
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[73]  The  plaintiff  also  produced  vicar  Shepherd's  book,  commencing  in  1749,  above 
referred  to,  which  was  indorsed  on  the  outside — 

"For  the  succeeding  vicar  of  Fittiiigton,  this,  by  ine,  Arthur  Shepherd,  present 
vicar  thereof,  1749.  To  be  delivered  to  him  ujjon  his  presentation  to  the  living  by 
my  executors." 

This  book  (inter  alia)  contained  the  nann^s  of  the  owners  of  lands,  and  their  tenants, 
in  the  three  constabjeries,  with  the  sum  payable  by  each,  half  yearly.  Under  the  head 
"Tittington  Con.stablery,"  the  total  sums  amounted  to  111.  7s.  I'd.  to  which  were 
subjoined  the  following  items. 

"Item,  paid  to  me,  by  the  said  Mr.  Shepherdson,  in  lieu  of  my  right  to  two  cows' 
pasturage  in  his  neighbouring  grounds,  due  at  Michaelmas  last,  for  half  a  year,  [now, 
1780,  21.  10s.  Od.(«))  11.  i5s.  Od.  Item,  paid  nie  by  Isaac  Thompson,  two  quarters' 
rent,  for  the  ncighboining  cottage,  21.  2s.  Od.  Sam  of  tithe  rents,  &c.  for  I'ittingtoii 
con-stablcry,  half  yearly,  151.  4s.  2d." 

A  summary  of  the  whole  followed,  by  which  the  total  payments  to  the  vicar 
appeared  to  be  001.  15s.  9Jd. 

In  order  to  shew  that  the  sum  paid  foi'  the  two  cows'  grass  or  beast  gates  was  in 
fact  paid  for  them  expressly,  and  not  in  lieu  of  tithes,  the  plaintiff  produced  from  the 
Rolls' Chapel,  a  deed  dated  6th  November,  1650,  being  a  conveyance  of  a  close  of 
land  called  Coney  Garths,  "in  which  the  vicar  of  Pittington  hath  two  pasture  gates, 
containing,  by  estimation,  forty  acres,  more  or  less." 

It  appeared  from  vicar  Shepherd's  book  in  1  749,  that  he  received  foi'  Pittington 
constablery,  261.  4s.  4d  only,  including  .'M.  10s.  Od.  for  the  two  cows'  grass.  This  .'il. 
10s.  Od.  appeared  by  the  entry  in  vicar  Dcason's  handwrit-[74]-ing,  to  have  been 
increa.sed  to  51.,  and  which  increase  made  up  the  exact  amount  of  271.  14s.  4d.  the 
modus  ])leadc(l  by  the  defendants  for  Pittington. 

The  reception  of  the  books  as  evidence,  was  opposed  by  Jervis  and  Wray,  on  the 
part  of  the  defendants,  on  the  ground  that  they  were  not  parish  books,  but  merely 
books  kept  by  the  vicai'  for  his  own  private  use,  and  to  which  the  parish  had  no 
access,  as  was  evident  from  the  private  accounts  and  memorandums  of  vicar  Deason, 
in  the  more  antient  book.  They  further  objected  to  the  book  of  1584  that  it  rlid  not 
come  out  of  the  proper  custody,  it  being  proved  in  evidence  that,  on  the  decease  of 
vicar  Deason,  the  book  came  into  the  hands  of  his  executrix,  and  remained  in  her 
hands  until  subsequently  to  the  institution  of  this  suit. 

Martin,  Sinipkinson,  and  Bickersteth,  for  the  plaintill',  relied  on  the  apparent 
antiquity  of  the  books,  and  the  effect  of  the  entries  contained  in  them,  as  evidence  of 
their  authenticity,  and  that  they  were  parish  books. 

The  books  were  admitted. 

In  order  to  establish  that  the  31.  12s.  4d.  could  not  be  a  modus  for  I.udworth  the 
plaintiff  produced  an  inqnisitio  postmortem  of  Walter  of  Ludwoith,  in  1348,  in  which 
the  manor  was  stated  to  be  of  the  yearly  value  in  all  profits  of  twenty  marks.  He 
also  [proposed  to  shew  by  a  will  and  inventory  of  one  John  Swallwill  of  Shadfoith, 
returned  into  the  Consistory  Court  of  Durham,  in  1607,  and  by  the  pi'oceedings  and 
depositions  in  a  suit  in  the  Consistory  ('ourt  in  the  years  1622  and  1623,  that 
Ludwoi'th,  and  the  manor  of  Ludworth,  were  not  co-extensive,  and  that  tithes  in  kind 
had  been  paid  for  part  of  Ludworth.  This  evidence  was  objected  to,  but  as  in  the 
judgment  it  is  passed  over,  it  is  unnecessary  to  state  the  arguments  on  the  subject. 

[75]  With  respect  to  Shadforth,  the  plaintiff  relied  on  the  variation  in  the  pay- 
ments as  shewn  by  the  books  of  vicars  Shepherd  and  Deason,  and  on  the  proceedings 
in  the  Consistory  Court,  referred  to  in  The  Lvdivorth  case,  that  the  payment  alleged 
was  not  a  modus.     The  same  testimony  applied  to  Sherburn. 

Numerous  witnesses  were  examined  as  well  on  the  part  of  the  plaintiff,  as  of  the 
defendants  ;  and  several  of  the  plaintiff's  witnesses  were  cross-examined  by  the  defen- 
dants. The  general  result  of  the  parol  evidence  was,  that  the  payments  alleged  by 
the  answers  had  been  invariably  made  foi'  thirty  or  forty  years  past.  Most  of  the 
witnesses  deposed  to  the  general  reputation  of  a  custom  for  the  occupiers  in  Pittington 
and  the  other  townships,  except  Ludworth,  to  pay  a  certain  yearly  sum,  in  lieu  of 
vicarial  tithes,  but  none  of  them  stated  the  precise  amount,  but  merely  the  general 

(a)  The  words  inclosed  in  brackets,  were  proved  to  be  in  the  handwriting  of  vicar 
Deason. 
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reputation  that  each  person's  land  was  protected  by  his  own  payments.  Two  of  the 
witnesses,  Morris  and  rdlet,  proved,  that  the  payment  for  Pittinsjton  did  not  cover 
all  the  lands  in  that  township,  hut  that  two  coiisiderahle  fai-nis  were  considered  to  be 
exempted,  or  did  not  contiihute  to  the  payments.  The  payments  for  Ludworth  were 
proved  to  have  been  made  from  about  1770,  but  the  general  effect  of  the  parol  testi- 
mony as  to  the  amount  of  the  payments,  and  the  lands  for  which  they  were  paid,  was 
similar  with  that  for  Pittington.  The  same  observation  may  l)e  made  with  respect  to 
the  parol  testimony,  in  relation  to  the  other  townships. 

Martin,  H.,  s'impkinson,  and  Bickersteth,  for  the  plaintiff.^  No  doubt  can  be 
entertained  in  this  case  of  the  meaning  of  the  word  "alteraginm."  The  instrument  of 
endowment  carries  with  it  internal  evidence,  that  the  small  tithes  were  intended  by 
the  expression  used.  It  is  evident,  also,  from  the  instrument,  that  at  the  time  it 
bears  date  the  vicar's  income  did  not  exceed  ten  marks;  for  the  instrnnient  jM'ovides 
that  if  the  alterage  shonlil  not  amount  to  [76]  ten  marks,  the  prior  and  convent,  who 
were  entitled  to  the  rectorv,  should  make  it  of  that  amount.  Now,  according  to  the 
defence,  the  income  of  the  vicar  must,  at  that  time,  have  been  not  meiely  ten  marks, 
but  of  the  value  of  471.  much  more  than  60  marks.  The  variation  in  the  value  in  the 
Nova  Taxatio,  is  accounted  for  by  that  survey  having  been  made,  when  the  northern 
counties  were  the  scene  of  civil  war.  To  the  same  cause,  which  necessarily  afllected 
the  revenues  of  the  clergy  in  those  counties,  may  be  imputed  the  circumstance  of  the 
prior  and  convent  being  indebted  to  the  vicar,  as  shewn  by  the  roll  of  that  period. 
The  value,  according  to  the  Ecclesiastical  Survey,  is  not  only  far  below  the  modus 
pleaded,  l)ut  the  modnses  pleaded  are  more  than  double  the  value  of  the  vicarage, 
according  to  that  document.  Admitting  that  the  documents  arc  not  conclusive,  yet 
we  have  most  decisive  evidence  that  the  payments  could  not  be  modnses,  for  we  have 
evidence  that  they  have  varied  As  to  Pittington,  it  is  evident,  that  what  is  called  a 
modus  must  have  been  made  up  partly  of  tithes  and  partly  of  rent  for  horse-gates. 
As  to  Shadforth,  it  is  in  evidence,  that  different  payments,  varying  in  amount,  have 
been  paid.  The  vicars'  books  clearly  prove  this.  Vicars'  books  have  been  received 
in  many  cases.  Dmice  v.  Si,ii/tA  (5  Price,  369;  Dan.  104;  3  Eagle  &  Y.  888).  In 
Earl  v' Lmis  (i  Espin.  1),  piipers  handed  over  by  the  representatives  of  a  deceased 
incumbent  to  his  successor,  werearlmitted  in  evidence.  The  teriicr  of  179-2  is  sufficient 
evidence  that  there  were  no  district  moduses,  the  terrier  stating,  that  there  were  fifty 
farms,  paying  16s.  each,  and  that  Ludworth  prescript  paid  31.  12s.  4d.  It  may  be 
said,  that  this  document,  at  all  events,  establishes  that  this  sum  was  then  paid  for 
Ludworth,  and  this  might  perhaps  have  some  weight,  if  there  were  not  evidence  to 
shew  that  this  was  not  always  a  prescriptive  payment.  But  the  proceedings  in  the 
Consistory  Court  prove  that  there  [77]  was  no  such  prescriptive  payment  in  1625, 
but  that  a  diHerent  defence  was  then  set  up,  which  failed.  The  modus  for  Pittington 
cannot  be  supported  ;  because  it  is  made  up  of  diffeient  sums  :  is  not  properly  pleaded  ; 
and  is  not  made  out  in  evidence.  The  modus  alleged  for  Shadforth  cannot  be  good, 
having  from  time  to  time  varied  in  amount.  The  modus  for  Ludworth  is  proved  not 
to  have  existed  in  1 652. 

Jervis  and  Wray,  for  the  defendants.  Whether  the  moduses  are  estabb'shed  in 
this  case  or  not,  no  decree  can  be  made  for  an  account  of  tithes.  Uhtho(f  v.  Lord 
Hiin/nu/Jield  (1  Price,  237  ;  2  Eagle  &  Y.  649),  Scott  v.  Femvick  (Gwill.  1250  ;  3  Eagle 
&  Y.  1318).  For  whether  the  moduses  set  up  by  the  defendants  are  proved  or  not, 
the  plaintiff  has  shewn  that  other  moduses  do  exist ;  and,  therefore,  no  decree  can  be 
made  for  an  account  of  tithes  in  kind,  according  to  Ekms  v.  Dormer  (3  Atk.  534  ; 
2  Eagle  &  Y.  108),  Uhfliojf  v.  IIunlvnaJleld,-Am\  P revest  v.  Be.nett  (1  Price,  236  ;  3  Eagle 
&  Y.  705),  the  Court  can  only  direct  issues.  It  is  not  contended,  that  small  tithes 
may  not  be  covered  by  the  word  alterage.  The  meaning  of  the  word  altcragium 
is  to  be  explained  by  usage.  IVilliwim  v.  Price  (3  Price,  156;  Dan  13;  3  Eagle 
(fe  Y.  828).— It  by  no  means  follows,  that  the  payments  alleged  are  at  variance  with 
the  charter  of  appropriation,  because  they  amount  to  mor-e  than  the  salary  given  to  the 
vicar.  The  charter  does  not  expressthat  the  vicar's  salary  shall  not  exceed  ten  marks.  It 
may  fairly  be  pr-esumed,  that  the  Bishop  of  Durham,  who  made  the  grant,  was  ignorant 
of  the  value  of  the  vicarage.  The  observation  on  Pope  Nicholas'  taxation  deserves 
little  attention  ;  for  it  seems  extraor'dinary,  that  three  different  juries  should  agree 
precisely  in  the  value,  and  that  such  value  should  be  the  precise  amount  statwl  [78] 
in  the  charter  of  appropriation.     The  payments  mentioned  in  the  Ecclesiastical  Survey 
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are  not  inconsistent  with  the  fact  of  a  modus  ;  for  it  is  an  historical  fact,  that  through- 
out the  Ecclesiastical  Survey,  modus  is  never  mentioned,  though  tithes  of  every  descrip- 
tion are  noticed  in  it :  and,  therefore,  no  modus  could  stand,  or  issue  be  directed,  if  it 
depended  on  that  Survey.  Admitting  the  amount  of  the  modus  pleaded  to  be  incon- 
sistent with  the  value  of  the  vicarage,  as  stated  by  the  Parliamentary  Survey  in  1649, 
and  the  other  documents  ;  yet  the  payments  having  been  uniformly  and  uninterruptedly 
made  for  so  many  years,  the  Court  will  not  decree  an  account  of  tithes  in  kind  without 
first  directing  an  issue.  Jee  v.  Hockley  (4  Price,  87  ;  3  Ea.  &  Y.  816).  The  moduses 
pleaded  for  Pittington  are  admitted  to  be  made  up  partly  by  the  cow  grasses,  and 
therefore  to  be  pleaded  improperly ;  but  if  the  plaintifl'  has  shewn  that  there  is  a 
modus  for  Pittington,  though  differing  from  that  pleaded  by  the  defendants,  the 
Court  cannot  decree  an  account  of  tithes  in  kind.  Vicar  Murray's  book,  even  admitting 
it  to  be  evidence,  does  not  contain  a  single  entry  of  a  sum  received  by  him  for  tithes. 
The  agreement  entered  in  the  book  appears  to  have  been  signed  by  the  vicar,  but  not 
by  any  other  person  :  the  book  cannot,  therefore,  be  better  evidence  than  a  terrier 
signed  by  the  vicar  only.  It  has  been  held,  that  a  terrier  signed  by  vicar  and  church- 
wardens is  not  evidence,  if  the  churchwardens  were  appointed  by  the  vicar  (1  Phil. 
Evid.  401  ;  Bull.  N.  P.  24S).  As  to  Shadforth,  there  are,  in  the  book,  it  is  true,  two 
or  three  instances  of  the  payments  varying  from  those  stated  by  the  defendants  ;  but 
this  is  by  no  means  sufficient  to  overturn  the  moduses.  As  to  vicar  Shepherd's  book, 
which  commences  in  1749,  little  reliance  can  be  placed  on  it.  Mr.  Shepherd  became 
vicar  in  1730,  and  continued  so  till  1770  ;  so  that  he  suffered  nineteen  years  to  elapse 
before  he  made  this  [79]  entry,  though  during  all  the  time  he  received  those  paj^ments, 
which  the  defendants  now  contend  to  be  moduses,  and  he  continued  to  receive  them 
for  twenty-one  years  afterwards.  It  is  evident,  therefore,  that  his  object  was  to 
create  a  title  for  the  succeeding  vicar,  which  he  was  not  bold  enough  to  assert  himself. 
The  terrier  of  1792,  the  only  terrier  produced,  is  objectionable,  being  signed  by  the 
vicar  and  churchwardens  only,  and  not  by  any  of  the  ancient  inhabitants.  The 
inquisition  post  mortem  does  not  prove  that  the  lands  held  by  Walter  of  Ludworth, 
under  the  prior  and  convent,  had  not  been  demised  to  him,  and  were  not  part  of 
the  manor. 

Martin,  in  reply.  A  party  setting  up  a  modus  on  the  record,  must  strictly  prove 
his  case,  and  the  Court  does  not  direct  an  issue,  except  where  there  is  conflicting 
testimony,  or  other  special  circumstances,  as  to  which  the  Court  requires  some  explana- 
tion. Blake  v.  Veyde  (3  Dow,  189  ;  2  Eagle  &  Y.  699),  Uhthoff  v.  Lard  HunlingfieU, 
and  Prevost  v.  Benelt,  have  no  application.  It  is  quite  impossible  to  suppose  that  the 
471.  could  have  been  payable  at  the  time  when  the  appropriation  was  made,  as  such 
a  sum  at  that  distant  period  must  have  been  nearly  equal  to  the  annual  revenue  of 
the  bishop.  And  if  payable,  it  was  quite  impossible" that  the  bishop  should  have  been 
ignorant  of  it,  when  he  was  stipulating  that  the  vicar's  salary  should  not  be  less  than 
ten  mark,s^  In  Jee  v.  Hockky,  the  late  Lord  Chief  Baron  certainly  did  refuse  a  decree 
on  Pope  Nicholas'  taxation,  but  directed  an  issue  ;  that  issue  was"  tried  at  Chelmsford, 
before  the  learned  Judge  himself.  On  the  trial,  the  Chief  Baron  inquired,  who  had 
directed  the  issue,  and  was  surprised  to  find  it  was  himself ;  and  he  directed  the  Jury 
to  find  for  the  clergyman ;  observing,  that  he  ought  to  have  decreed  in  his  favour  in 
the  first  instance.  It  has  been  urged  on  [80]  the  authority  of  Ekins  v.  Dormer,  that 
the  Court  is  bound  to  direct  an  issue.  But  in  Ekins  v  Dormer  no  modus  was  pleaded  ; 
but,  from  the  evidence  on  the  part  of  the  plaintiff',  there  appeared  to  be  a  modus. 
The  modus  for  Pittington  cannot  be  good  as  a  district  modus,  as  two  considerable 
farms  do  not  contribute  to  it.  And  th'e  Court  cannot  entertain  sufficient  doubt  as  to 
that  or  the  other  moduses,  to  consider  it  necessary  to  direct  an  issue. 

Alexander,  C.  B.  (after  stating  the  pleadings].  The  defences  set  up  against  the 
plaintiff  s  demand  of  tithes  in  kind  are  moduses.  A  separate  modus  is  pleaded  for 
each  of  the  divisions.  I  will  take  them  in  succession  :  first,  as  to  Pittington. 
However,  though  at  present  I  shall  direct  my  attention  to  Pittington  only,  I  wiltnow 
say,  that  the  ease  of  one  of  the  other  divisions  (Shadforth  without  Ludworth),  is  so 
exactly  the  same,  that  the  reasons,  on  which  it  appears  to  me  I  must  dispose  of 
Pittington,  are  equally  applicable  to  Shadforth  without  Ludworth,  and  will  enable 
me  to  dispose  of  it  in  a  few  words.  This  observation  does  not  apply  to  the  manor  of 
Ludworth.  Thomas  and  James  Jackson  and  Edward  Clarke,  who  are  occupiers  in 
this  township  of  Pittington,  after  averring  that  the  boundaries  of  the  constablery  or 
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township  of  Pittington,  part  of  the  parish  of  Pittington,  are  well  known,  lay  their 
modus  in  substance,  as  follows :  [His  Lordship  then  stated  the  modus  in  the  terms  of 
the  answer.] — This  defence,  if  sustainable,  is  supported  principally,  if  not  entirely,  by 
parol  testimony  of  usage.  The  case  so  made  is  answered,  on  the  part  of  the  plaintiff, 
by  observations  on  the  evidence  itself,  tending  to  shew,  that  it  does  not  make  out, 
with  the  requisite  distinctness,  the  fact  of  the  payment,  as  it  is  insisted  upon  in  the 
answer.  It  is  further  opposed  by  a  number  of  ancient  documents,  which,  it  is  insisted, 
demonstrate,  that  the  payments  proved  to  have  latterly  existed,  must  have  had 
modern  origin,  that  is,  an  origin  sub-[81]-sequent  to  the  time  of  legal  memory.  The 
first  observation  on  the  deficiency  of  the  evidence  to  which  I  shall  advert  is  occasioned 
by  the  occupiers  having  pleaded  for  the  district  a  modus  amounting  to  the  sum  of 
271.  14s.  4d.  The  sum  is  swelled  to  this  amount  by  including  in  it  a  money  commuta- 
tion for  two  cows'  grass,  to  which  it  is  quite  clear  the  vicar  is  entitled,  over  certain 
land,  parcel  of  this"  district.  No  doubt  hangs  over  the  title  of  the  vicar  to  the  two 
cows'  grass.  It  is  manifest,  that  for  a  long  time  it  has  been  commuted  for  a  money- 
payment  :  that  before  and  after  the  year  1600,  it  was  commuted  for  31.  10s.,  and  that 
the  commutation  has  since  been  augmented  to  51.,  and  that  this  51.  now  constitutes 
part  of  the  modus  of  271.  14s  4d.  AH  these  circumstances  are  quite  clear.  It  would 
be  a  waste  of  time  to  state  the  evidence.  The  question  is  upon  the  effect  of  this 
mistake.  On  the  part  of  the  plaintiff,  it  is  contended,  that  it  entitles  him  to  a  decree 
against  the  occupiers  in  the  township.  On  the  part  of  the  occupiers,  it  is  urged  that, 
as  the  evidence  shews  a  modus  covering  the  township,  of  271.  14s.  4d.,  minus  the  51., 
that  is,  a  modus  of  221.  14s.  4d.,  it  would  be  unjust  to  decree  against  them  an  account 
of  tithes  in  kind,  that  is,  that  an  account  of  tithes  in  kind  should  not  be  decreed, 
where  the  e\ndence  shews  that  they  are  not  due,  although  the  modus  proved  is  not 
the  modus  laid.  Upon  this  controversy,  cases  were  cited  on  both  sides  It  does  not 
appear  to  me,  that  any  uniform  rule  is  to  be  extracted  from  those  cases.  In  one  case, 
Ekiiis  V.  Dormer  (3  .-\tk.  534  ;  2  Eagle  &  Y.  108),  Lord  Hardwicke  would  have  directed 
issues  to  try  moduses  which  were  neither  suggested  by  the  bill,  nor  pleaded  by  the 
answer,  because  the  plaintiff's  witnesses  laid  a  reasonable  foundation  for  them,  if  the 
rector  would  have  accepted  those  issues.  The  rector  would  not  accept  them  ;  and  his 
Lordship  decreed  payment  of  the  moduses.  In  Scott  v.  Fenwick  (3  Eagle  &  Y.  1318), 
in  this  Court,  in  the  time  of  Lord  C.  B.  Skynner,  the  defendants  [82]  to  a  rector's 
bill,  pleaded  a  parochial  modu.s  for  tithe-milk  ;  the  defendants'  witnesses  did  not  prove 
that  modus,  but  proved  farm  moduses  for  the  same  article.  This  evidence,  when 
tendered  by  the  defendants,  was  rejected,  because  it  was  not  applicable  to  the  modus 
pleaded.  The  course  of  discussion  led  the  plaintiff  to  read  this  evidence  on  his 
part.  The  Court  refused  to  direct  issues  on  these  farm  moduses,  because  they 
were  not  mentioned  in  the  pleadings,  and  also  refused  to  make  a  decree  for  the  plaintiff, 
because  it  appeared  from  evidence  which  he  had  laid  before  the  Court,  that  he  was  not 
entitled  to  the  tithe  in  kind.  In  Uhthoffy.  Lord  Huntiniifidd  (\  Price,  237  ;  2  Eagle  & 
\".  649),  a  modus  was  pleaded  as  from  time  immemorial  paid  to  the  rector  of  two  con- 
solidated parishes.  They  had  been  consolidated  only  a  few  years  before  by  Act  of 
Parliament.  The  modus  should  have  been  pleaded  as  payable  to  the  rector  of 
that  parish  in  which  the  lands  were  situated.  Notwithstanding  the  inaccuracy,  the 
Court  directed  issues.  In  Prevost  v.  Benett  (1  Price,  236;  3  Eag.  &  Y.  705),  the 
modus  was  laid  as  received  time  out  of  mind  by  the  vicar.  It  appeared,  that  the 
creation  of  the  vicarage  was  after  the  time  of  memory  :  it  should  have  been  pleaded, 
therefore,  as  a  modus  payable  to  the  rector,  and,  from  the  time  of  the  endowment,  as 
payable  to  the  vicar.  The  Court  did  not  get  rid  of  the  cause  on  the  ground  of  the 
variance,  but  gave  leave  to  amend.  In  Blake  v.  Vesey  (3  Dow,  189  ;  2  Eag.  &  Y.  699), 
this  Court  directed  an  account,  which  was  affirmed  in  the  House  of  Lords.  Their 
Lordships  refused  issues,  because  the  moduses  mentioned  did  not  accord  with  those 
pleaded.  It  appears,  therefore,  that  there  is  no  uniform  course  upon  this  subject. 
There  has  been  in  one  case  a  decree  against  the  occupiers  upon  the  footing  of  the 
variance.  In  another  case,  the  decree  has  been  refused,  but  the  variance  prevented 
issues :  in  other  cases  the  variance  has  been  disregarded,  and  the  record  in  that  late 
stage  amend-[83]-ed,  or  issues  directed  without  amendment. — In  this  uncertain  state 
of  authority,  I  feel  it  my  duty  to  take  that  course,  which  is  obviously  the  most  con- 
ducive to  justice,  that  is,  to  pass  over  this  inaccuracy.  Under  the  circumstances  of 
this  case,  this  seems  to  me  most  advantageous  to  the  suitors.      It  might  have  been 
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different,  if  the  variance  had  been  of  a  nature  to  mislead  the  plaintiff.      But  I  am 
satisfied,  that  if  the  defendants  had  pleaded  their  modus  accurately,  that  is,  as  a  modus 
of  two  cows' grass,  and  of  221.  14s.  4d.  in  money,  the  plaintiff  would  have  taken  exactly 
the  same  course  which  he   has  done,  and  the  cause  would  have  been  brought  before 
me  in  all  material  respects  as  it  now  is.     I  think  that  some  such  circumstance  must 
have  influenced  the  opinion  of  Lord  Hardwicke  in  Ekins  v.  Dormer,  and  of  the  Court 
in  Uhthoff  v.  Lord  Hnii fine/field,  and  in  Prevost  v.  Bcnett.     With  the  same  opinion   as 
to  the  facts,  I  ought  to  follow  those  precedents.     If  the  plaintiff,  therefore,  succeeds 
in  this  part  of  the  cause,  it  will  not  be  on  the  ground  of  this  objection.     I  will  look, 
then,  at  this  part  of  the  ca.se  as  it  stands  upon  the  evidence  on  both  sides,  and  as  if 
the  amount  of  the  modus  had  been  accurately  stated  in  the  answers.     The  evidence 
on  the  part  of  the  defendants  is  principally,  if  not  entirely,  parol,  directed  to  the  fact 
of  payment  in  modern  times,  and  to  reputation.      On   the  part  of  the  plaintiff,  it 
consists  of  ancient  documents,  tending  to  prove,  that  the  payment  insisted  upon  could 
not  have  been  immemorial ;  and  some  parol  testimony,  intended  to  shew  that  the 
payments  made  were  farm  payments,  and  not  district  payments,  and  by  that  means  to 
disprove  the  district  modus,  as  averred  by  the  defendants.     The  natural  course  of 
inquiry  appears   to  be,  first,  to  ascertain  the   weight  of  the  parol   testimony  for  the 
defendants.      There  is  not  one  single  witness  who  can  be  fairly  stated  to  prove  a 
district  modus  for  Pittington,  nor  any  one  piece  of  documentary  evidence.     There  is 
some  evidence  of  reputation  ;  but  when  that  evidence  of  reputation  is  compared  with 
the  [84]  facts  on  which  it  must  have  been  founded,  it  become  most  equivocal,  and 
raises  a  doubt  whether  most  of  the  witnesses  do  not  mean   to  say,  that  the  whole 
district  was  covered  by  separate  payments  made  for  all  the  distinct  portions  of  that 
township.     The  defendants  read  the  answer  of  Michael  Morris  to  the  12tti  interroga- 
tory on  the  part  of  the  plaintiff.     It  gives  an  average  view  of  the  manner  in  which  the 
witnesses  generally  express  themselves,  and  is  an  instance  of  the  confusion  prevailing 
in  the  testimony  on  this  subject.     He  speaks  of  a  payment  of  271.  14s.  4d.,  and  alludes 
to  it  as  a  modu.s,  and  at  other  times  calls  the  several  payments  modtises  :  he  discloses, 
also,  the  important  fact,  (which  appears  sufficiently  from  other  testimony),  that  two 
farms,  of  consideiable  magnitude,  indubitably  comprised  within  the  township,  have 
never  paid  any  thing.     This  is  the  fair  result  of  the  whole  evidence.     I  could  not  con- 
sider such  evidence,  even  if  it  were  unopposed,  as  sufficient  to  establish  a  district 
modus.     I  do  not  believe  from  it,  that  the  occupiers  had  a  distinct  conception  of  a 
district  or  township  modus ;  and  the  circumstance  that  two  farms  never  paid  any 
thing,  appears  fatal  to  such  a  supposition.    A  modus  pleaded  as  for  a  district,  or  town- 
ship, must  cover  and  protect  the  whole.      What  right  have  the  tenants  of  these  two 
exempted  farms,  which  are  of  considerable  extent  and  value,  to  consider  themselves  as 
protected  under  payments  made  by  other  occupiers,  nominally,  for  their  own  specific 
farms'?     The  entries  upon  this  subject  in  the  two  old  books  produced,  do  not  vary  the 
view  I  am  now  taking      It  is  true,  that  Deason's  accounts,  in  each  year,  contain  only 
one  single  entry  for  Pittington,  except  as  to  the  money  payments  for  the  two  cows'  grass. 
It  has  been  contended,  that  this  manner  of  entering  the  payment  in  his  book  shews,  that 
he  viewed  it  as  one  consolidated  sum  due  in  respect  of  the"  whole  township.     But  this  is 
not  a  just  inference.    It  is  rebutted  by  what  appears  in  the  very  same  entry  : — where  he 
means  [85]  so,  he  states  it,  as  in  the  case  of  Ludworth.    In  every  account  he  mentions 
the  Ludworth  payment,  and  expressly  denominates  it  a  prescript.     The  terrier  of  1792 
shews  clearly  that  Deason  could  not,  by  making  the  entry  in  gi-oss,  intend  what  is 
imputed.     Deason's  memorandum  in  the  same  old  vestry-book,  whatever  may  be  its 
effect  as  evidence  in  other  respects,  may  be  resorted  to,  in  order  to  explain  what  he 
has  equivocally  written  upon  the  same  subject  in  the  same  book,  and  to  rebut  a  con- 
struction not  following  necessarily  from  what  he  has  written  in  the  passage  cited. 
The  memorandum  to  which  I  allude  is  subjoined  to  a  copy  of  the  terrier  of  1792. 
[His  Lordship  then  referred  to  the  memorandum  stated  in  page  72.]     The  entries  in 
vicar  Shepherd's  book  are  all  of  particular  payments  for  particular  farms.     There  is 
certainly,  except  the  conformity  of  the  amount,"no  one  circumstance  in  vicar  Shepherd's 
book  that  tends  to  support  a  township  modus.     The  observation  already  made  on 
Deason's  book,  again  occurs  on  Shepherd's  :  when  he  speaks  of  Ludworth,  he  calls 
the  payment  a  prescript,  from  which  it  is  to  be  inferred  that  he  considered  the  others 
only  as  compositions,  and  at  any  rate  not  as  township  moduses.     The  fact  sufficiently 
proved  that  the  collection  was  made  by  a  person  employed  by  the  vicar,  according  to 
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a  bst  delivered   to  him,  and  tends  to  shew,  that  these  payments  were  not  of  the 
character  imputed  to  them.     If  they  had  been,  the  vicar  would  have  had  nothing  to 
do    with   the   collecting   of   them.      The   collection    must   have   been   made   by   the 
parishioners  at  their  own  peril,  and  paid  over  to  the  incumbent.     All  these  circum- 
stances induce  me  to  think  that,  if  this  part  of  the  cause  rested  solely  on  the  evidence 
to  which  I  have  referred,  I  could  not  consider  this  township  modus  as  proved.     But 
any  doubt  which  might  hang  over  the  subject  vanishes,  in  my  opinion,  when  the 
evidence  produced  on  the  part  of  the  plaintift'  is  considered.     That  evidence  consists 
principally   of  old  instruments.     The  general  manner  in   which    those  instruments 
operate,  is  to  prove  that  the  [86]  mod  uses  now  alleged  could  not  have  existed  at  the 
time  of   their  respective  dates.     These  moduses  amount   together  to  a  large  sum. 
Pittingtou,   exclusive  of   the  .composition   for   the   two   cows'   grass,    221.    14s.   4d. ; 
Shadforth,    excluding   Ludworth,   81.    7s.   9d. ;   Ludworlh,    31.    12s.    4d. ;   Sherburn, 
excluding  the  hospital,  81.   Is.   3d. :  in  all,  ■1-21.   15s.  8d.     The  moduses  must  have 
originated  before  the  time  of  legal  memory.     All  the  documents  referred   to  are 
subsequent  to  the  time  of  memory  ;  and  the  question  is,  whether  what  appears  in 
these  documents  is  not  absolutely  irreconcilable  with  the  existence  of  large  money 
payments,  divisible  only  into  four  sums,  amounting  to  421.  15s.  Sd.,  money  of  that 
day  ?     The  first  document  referred  to  is  the  endowment,  without  date,  but  sufficiently 
proved,  and  admitted  to  have  been  made  subsequently  to  1215.     The  bishop,  whose 
act  it  is,  was  consecrated  in  that  year.     [His  Lordship  then  stated  the  endowment. 
See  page  67.]     What  is  provided  for  the  vicar  is  the  alterage.     There  is  no  dispute 
respecting  the  meaning  of  this  word :  it  receives  its  construction  from  usage      It  is 
not  doubtful  but  that  in  this  instance  it  meant  all  the  ecclesiastical  emoluments, 
except  the  coin  and  grain  now  enjoyed  by  the  rector.      The  first  observation  I  shall 
make  is  on  the  exception  of  the  tithe  of  lamb  and  wool  arising  on  the  demesnes  of 
the  monks.     These,  without  the  express  exception,  would,  in  certain  circumstances, 
have  been  tithable.     How  is  this  exception  consistent  with  one  general  money  payment 
covering  all  the  small  tithes  of  the  parish  I     If  there  had  been  any  such,  the  tithes  of 
lamb  and  wool  never  could  have  been  due  in  respect  of  these  lands.      I'he  next  and 
most  important  observation  arises  on  the  provision,  "the  alterage  of  Pittindon,  the 
monks  shall  make  to  amount  to  ten  marks,  if  it  be  not."     According  to  the  defendants, 
the  alterage  of  Pittington  had  been,  for  thirty  years  at  least,  fixed  by  composition, 
invariably  and  certainly,  at  421.   15s.  8d.,  independently  of  two  cows'  grass,  or  one 
horse  grass,  together  with  all  the  Eas-[87J-ter  dues.     The  bishop  stipulates  with  the 
monastery  that  they  shall  pay  ten  marks,  equal  to  61.  13s.  4d.     It  has  been  said,  that 
possibly  the  bishop  might  not  have  known  the  value  of  these  emoluments.     All,  who 
are  acquainted  with  our  Ecclesiastical  history,  know  that,  at  the  time  of  these  endow- 
ments, the  amount  of  the  provision  for  the  otliciating  clergyman  was  the  peculiar 
object  of  attention,  the  point,  of  all  others,  to  which  the  pastoral  care  of  the  prelate 
was  directed.     That  he  should  be  so  grossly  ignorant  as  not  to  know  that  what  he 
had  allotted  was  a  fixed  and  not  a  fluctuating  income,  that  he  should  mistake  421. 
15s.  Sd.,  and  upwards,  for  61.  13s.  4d.,  or  thereabouts,  is  incredible,  and  an  hypothesis 
not  in  the  least  according  with  what  we  know  of  the  history  of  these  transactions. 
But  the  bishop  was  not  the  only  party  to  this  instrument.     The  prior  and  monks 
were  also  parties  to  it ;  and  they  must  be  supposed  to  have  been  equally  ignorant. 
The  next  document  produced  is  pope  Nichokis'  Taxation  in  1291.     The  value  of  the 
rectory  is  there  put  at  261.   13s.  4d.,  and  of  the  vicarage,  at  61.   13s.  4d.,  precisely 
the   ten   marks  mentioned  in  the   endowment.     Will  any  allowance,   which    can   be 
reasonably  made  for  mistake  or  misrepresentation,  account  for  the  ditt'erence  between 
421.    15.S.   8d.   and  upwards,  and   61.    13s.   4d.     Does  not  the  coincidence  with    the 
ten    marks,    mentioned    in    the    endowment,    afford   a    strong    presumption,    that 
the  endowment,  was  before   the   persons    who    made   that  taxation,    and   that  the 
amount  was  fixed  by  the  obligation  of  the  monastery  to  make  up  the  sum,  which 
pre-supposes    that    the   actual    receipts    were   less?     The    next    document    is    what 
is  called  Xova  Taxatio.     And  the  one  that  follows  is  an  extract  from  a  roll  in  the 
treasury  of  the  Dean  and  Chapter  of  Durham.     The  Xova  Taxatio  is  a  document 
which  i  have  not  found  mentioned  upon  any  other  occasion.     No  commission  upon 
which  it  is  founded  appears  to  have  been  produced.     The  roll  is  objected  to,  inasmuch 
as  it  is  not  a  steward's  ;iccount  charging  hiui-[83J-self.     It  seems,  in  truth,  that  the 
particular  items  referred  to  are  items  of  discharge.     I  do  not  think  it  necessary  to 


598  MILLER   v.  JACKSON  1  Y.  &  J.  89. 

inquire  whether  they  are  evidence  or  not ;  .and,  therefore,  without  giving  any  opinion, 
I  put  them  out  of  the  question. 

The  next  in  order  of  time  is  the  Survey  of  the  26th  of  Hen.  8.  I  might  observe, 
that  the  amount  in  value,  in  this  survey,  viz.  141.  16s.  is  quite  incon.sistent  with  this 
modus.  But  what  appears  to  me  to  be  a  stronger  observation,  is  the  division  into 
items  :  so  much  for  wool  and  lambs,  so  much  for  hay,  so  much  for  calves  and  milk,  so 
much  for  pigs  and  poultry.  That  such  an  enumeration  should  find  its  way  into  the 
Survey,  is  totally  incomprehensible  if  the  modus  had  been  in  existence.  The  Parlia- 
mentary Survey  puts  the  value  of  the  pettye  tithe,  as  it  calls  it,  at  3.51.  The  last 
document  to  which  I  shall  now  advert,  is  the  terrier  of  1792,  the  only  one  produced. 
It  is  signed  by  the  vicar  and  two  churchwardens,  one  of  whom  is  proved  to  be 
appointed  b}'  the  parishioners.  [His  Lordship  stated  the  items  of  the  terrier  noticed 
in  page  70.J  Every  document,  from  first  to  last,  disproves  the  moduses  taken 
together,  as  they  are  pleaded.  I  will  state  presently,  what  appears  to  me  to  be  the 
distinction  between  them.  A  case  of  Jee  v.  Hockley  (4  Price,  87  ;  3  Eagle  &  Y.  817) 
was  cited,  to  prove  that  these  antient  documents  are  not  sufficient  entirely  to  destroy 
the  inference  to  be  drawn  from  parol  evidence  of  a  long  continued  usage.  When  the 
question  is  not  upon  any  rule  of  law,  but  upon  the  effect  of  evidence,  it  appears  to  me 
that  each  case  must  turn  upon  its  own  circumstances.  There  is  no  doubt  but  ancient 
documents  have  often  destroyed  the  inference  to  be  drawn  from  usage,  by  shewing 
a  period  after  the  time  of  memory,  in  which  the  usage  did  not  prevail.  I  think  that 
such  is  manifest  in  this  case.  The  endowment  itself  establishes  that  at  that  time 
no  pecuniary  payment  of  421.  15s.  8d.  was  of  right  demandable  for  the  tithes  in  dispute. 
[89]  And  that  instrument,  supported  as  it  is  by  all  the  others  in  succession,  down  to 
the  terrier  of  1792,  leaves  no  doubt  whatever  upon  my  mind,  that  most  of  the  pay- 
ments in  question  are  not  entitled  to  be  considered  as  district  or  township  moduses. 
And  this  impression  is  stronger,  when  I  recollect  in  how  equivocal  a  manner  the  parol 
evidence  itself  makes  them  out  to  be  of  that  description.  In  aid  of  the  conclusion 
to  be  drawn  from  these  documents,  is  also  produced  an  old  vestry  book,  in  which  is 
contained  an  entry,  signed  by  one  William  Murray,  who  was  vicar  from  1594,  to  1621. 
It  is  material  for  this  entry.  [Ihe  entry  of  June  1st,  1595,  page  71.]  The  book  is 
objected  to  as  not  evidence.  That  part  of  it  which  Deason  wrote  is  evidence  as  a 
vicar  s  book.  The  other  part,  in  which  is  contained  the  memorandum,  appears  upon 
the  face  of  it  to  be  a  vestry  book,  a  parish  book.  If  it  came  immediately  from  the 
parish,  it  would  no  doubt  be  evidence.  I  think  the  vicar's  custody  of  it  is  sufficiently 
connected  with  the  parish,  especially  as  Murray's  handwriting  is  proved.  The  memo- 
randum is  some  evidence,  that  the  vicar  at  tha"t  time  received  tithe  lambs.  I  forbear 
to  say  anything  upon  the  proceedings  in  the  Ecclesiastical  Court  and  the  inventories. 
This  part  of  the  case  does  not  want  them,  and  they  relate  to  Ludworth,  to  which  my 
observations  are  not  at  present  directed. 

It  has  been  strongly  contended  that,  although  the  defendants  should  not  be 
entitled  to  issues  upon  the  moduses  laid  in  the  answers,  yet  that  no  deciee  should  be 
made  against  them,  at  least  without  issues,  inasmuch  as  from  the  evidence  it  appears, 
that  there  is  a  strong  probability  that  some  moduses  do  exist,  though  not  those 
pleaded ;  and  it  is  added,  that  the  rule  is  adopted  when  the  evidence  of  the  actual 
modus  is  brought  before  the  Court  by  the  incumbent.  Upon  this  subject  the  cases 
Ekim  V.  Dormer  (3  Atk.  534  ;  2  Eagle  &  Y.  108),  Scotl  v.  Femvick  (3  Eagle  &  Y.  1318), 
Uhthojfy.  Lml  [90]  HuntmgJiM  (1  Price,  237;  2  Eagle  &  Y.  649),  I'revost  v.  Benett 
( 1  Price,  236  ;  3  Eagle  &  Y.  705),  have  been  cited,  to  all  of  which  I  have  already 
referred.  To  these  are  opposed  Blake  v.  Vesey,  which  is  the  last  case,  and  is  a  case 
in  the  House  of  Lords.  In  every  case  in  which  the  Court  has  proceeded  in  that  way, 
it  must  have  been  satisfied,  that  if  the  modus  had  been  put  upon  the  pleadings,  there 
would  have  been,  in  all  probability,  evidence  of  it  sufficiently  strong,  to  engage  the 
Court  to  take  the  same  line.  Otherwise,  the  whole  might  be  a  surprise  upon  the 
incumbent.  If  there  were  reason  to  apprehend  that  the  evidence  in  the  cause  would 
have  been  different,  in  case  the  defendant  had  pleaded  the  modus  properly,  and  the 
plaintiff'  had  enjoyed  the  opportunity  of  answering  it,  it  would  be  manifest  injustice 
to  the  incumbent,  to  proceed  upon  the  hypothesis  that  the  evidence  gave  a  fair 
representati.  n  of  the  facts.  The  plea  might  have  misled  him,  and  the'  defendants 
would  derive  great  advantage  from  theii-  own  error  and  inaccuracy.  This  is  clear  as 
to  the  two  cases  of  Frewd  v.  Benett,  and   Uhtliojf  v.  Lord  Himlinyjidd.     The  error  in 
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one  was  laying  the  modus  as  payable  time  out  of  mind  to  the  rector  of  two  con- 
solidated parishes,  whereas  it  should  have  been  laid  as  payable  to  the  rector  of  one 
of  the  parishes.  The  modus  itself  was  properly  pleaded,  and  properly  in  issue  ;  the 
incumbent  had  full  notice ;  no  injury  could  be  done  to  him.  In  the  other  case  the 
modus  was  also  properly  pleaded,  the  error  was  in  laying  it  as  having  been  paid  time 
out  of  mind  to  the  vicar,  whereas  there  was  no  vicar  time  out  of  mind.  There  was 
a  rector  before  the  endowment,  and  then  a  vicar,  to  each  of  whom  the  modus  had 
been  paid  in  succession.  There  again  there  could  be  no  surprise.  Xo  possible 
injustice  could  have  been  done.  It  appears  to  me,  that  in  Lord  Hardwicke's  case  of 
Eicins  V.  Dormer  he  must  have  had  the  same  impression,  and  had  [91]  it  justly  ;  for 
the  incumbent  refused  the  issue,  and  took  a  decree  for  the  money  payments.  Scott 
v.  Feninck,  which  is  a  decree  of  the  Exchequer,  in  the  time  of  Sir  John  iSkyuuer, 
comes  nearest  to  the  present.  The  evidence  which  proved  the  modus  is  not  stated 
in  the  case.  We  are  so  far  in  the  dark.  It  appears,  however,  that  the  modus 
pleaded  was  a  parochial  modus  for  milk,  and  the  modus  proved  was  for  ancient  farms  ; 
and,  I  must  presume,  that  every  thing  was  in  evidence,  which  would  have  supported 
the  modus  for  an  ancient  farm,  if  it  had  been  properly  pleaded.  So  I  must  infer  from 
the  language  of  the  Court:  "The  Court  ought  not  to  decree  an  account  of  tithe  in 
kind,  on  the  behalf  of  the  plaintiff,  in  direct  contradiction  of  so  much  and  such  strong 
proof  of  a  modus  payable  in  lieu  of  the  tithe,  and  that  proof  arising  from  evidence 
read  on  the  plaintiff's  part."  If  this  case  were  in  opposition  to  Blake  v.  Fesei/,  I 
should  think  m^'self  bound  to  follow  the  latter,  because  it  is  a  subsequent  decision, 
and  of  the  supreme  Court,  with  which  I  confess  my  own  opinion  concurs.  But  as 
we  do  not  know  what  the  force  of  the  evidence  was  in  favor  of  the  farm  modus, 
it  does  not  appear  that  they  are  conflicting  cases  :  I  think  the  case  now  before  the 
Court  to  be  one  entirely  of  a  different  character,  and  I  think  it  does  not  come  within 
the  range  of  the  cases  cited,  nor  of  the  reasoning  of  counsel  from  them. 

I  do  not  see  upon  ttie  whole  any  strong  proof  of  the  moduses  ;  all  the  ancient 
public  documents,  though  in  my  opinion  not  so  conclusive  against  the  existence  of 
these  supposed  farm  moduses  as  they  are  against  the  consolidated  district  modus,  are 
yet  very  powerful  evidence  to  disprove  them,  since  they  amount  to  the  same  sum. 
The  main  difterence  is,  that  it  is  more  possible  for  the  commissioners  who  were  to 
enquire,  to  have  been  mistaken  in  the  amount  of  a  great  number  of  small  payments, 
[92]  than  in  the  amount  of  a  few  large  payments.  The  endowment  is  strongly  against 
these  farm  moduses.  I  give  no  decisive  weight  to  the  parol  evidence,  because  the 
incumbent  had  no  notice  of  what  he  was  to  encounter.  In  a  farm  modus,  the  occupier 
must  prove  the  antiquity  of  his  farm  ;  the  incumbent  ought  to  have  an  opportunity 
of  inquiring  into  it.  There  is  not  in  any  one  instance,  any  evidence  of  the  boundaries 
or  antiquity  of  a  farm.  Ought  not  the  incumbent  to  have  had  an  opportunity  of 
inquiring  into  the  fact  of  the  same  payment  being  made  for  the  same  lands.  He  was 
not  called  upon  by  the  issues  joined  upon  the  record,  to  pay  the  least  attention  to  any 
of  these  matters.  If  he  had  been  .called  upon,  it  might  have  appeared  that  there  was 
not  the  least  colour  for  any  farm  modus.  I  am  therefoie  satisfied  that  I  cannot 
justly  follow  the  cases  which  have  been  cited,  or  act  upon  the  giound,  to  use  the 
expression  of  my  Lord  C.  B.  Skynner,  "that  there  is  much  and  strong  proof  of 
moduses."     I  cannot  therefore  direct  issues,  or  refuse  relief  upon  this  part  of  the  case. 

I  have  brought  forward  only  the  defence  in  respect  of  the  township  and  district 
of  Pittingtou  proper ;  I  shall  occupy  no  time  on  the  case  of  Shadforth  without 
Ludworth.  Every  fact  in  the  cause,  and  every  observation  which  the}'  call  for  or 
suggest,  already  made,  is  applicable  to  the  question  raised  as  to  that  district.  It  must 
therefore  follow  the  fate  of  Pittington.  North  Sherburn  is  not  now  in  question,  in 
consequence  of  the  death  of  the  only  defendant,  an  occupier  in  that  township. 

The  manor  of  Ludworth  raises,  I  think,  a  question  extremely  distinguishable  from 
all  the  other  cases,  and  the  circumstances  which  distinguish  it  are  so  important,  that 
they  lead  me  to  a  different  conclusion.  The  evidence  in  support  of  it  does  not,  as  in 
the  other  districts,  consist  of  evidence  of  detached  payments  for  separate  premises. 
It  is  throughout  one  payment  of  31.  12s.  4d.  made  for  the  manor  by  one  person.  Both 
[93]  vicar  Shepherd's  and  vicar  Deason's  books  treat  it  as  a  prescriptive  payment  for 
Ludworth.  The  terrier  of  1792  does  the  same.  We  have,  therefore,  satisfactory 
evidence  of  the  fact  of  payment,  and  of  the  general  understanding  for  what  it  was 
paid,  viz.  as  a  customary  prescriptive  payment  for  hay  and  small  tithes.     No  doubt 
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the  antient  documents,  which  shew  the  value  of  the  living  at  their  respective  dates, 
do  contradict  that  evidence,  but  not  so  conclusively  as  they  do  the  antient  existence 
of  the  laro-er  payments.  The  proceedings  in  the  Ecclesiastical  Court,  that  is,  the 
depositions,  have  the  same  effect  in  some  degree.  However,  upon  this  case  there 
appeals  to  me  a  balance  of  testimony,  whether  the  modus  has  or  not  existed  from 
time  of  legal  memory.  An  inquisition  post  mortem  is  produced  on  the  part  of  the 
plaintiff,  to  shew  that  the  district  of  Ludworth  and  the  manor  of  Ludworth,  are  not 
co-extensive.  I  do  not  think  it  does  shew  it  manifestly,  but  if  it  did,  I  do  not  think 
it  material.  It  is  true,  the  modus  is  pleaded  as  for  the  district  or  manor,  but  though 
the  evidence  rather  shews  the  modus  to  be  for  the  lands  comprised  within  the  manor, 
that  is  not  a  variance  at  all  important.  It  seems  to  me  to  be  a  case  in  which  I  ought 
to  take  the  same  line  as  was  taken  by  Lord  C.  B.  Richards  in  Jee.  v.  Hockley.  I  must 
decree  an  account  as  to  Pittington  proper  and  Shadforth,  without  Ludworth,  with 
costs  :  and  direct  an  issue  as  to  the  manor  of  Ludworth,  if  the  plaintiff  chooses  it ;  if 
not  the  bill  must  be  dismissed  with  costs. 


[94]    Before  the  Lord  Chief  Baron. 

The  Eev.  Eardley  Norton,  Clerk,  Plaintiff,  v.  James  Hammond,  Robert  Met- 
calfe, John  Hammond,  William  Duckett,  Robert  Preston,  John  Burton, 
William  Pre.ston,  Josiah  Mather,  John  Drake,  and  John  Calvert, 
Defendants.  Feb.  1,  6,  7,  8,  Nov.  16th,  1826. — An  exemption  from  tithes  on  the 
ground  of  the  lands  having  belonged  to  a  monaster}'  of  a  privileged  order,  does 
not  rest  on  prescription  ;  but  the  owner  must  shew,  satisfactorily,  that  the 
monastery  was  seised  of  the  lands  before  the  Council  of  Lateran,  and  also  at  the 
time  of  the  dissolution.  And,  therefore,  where  the  owners  of  lands  established  the 
former,  but  not  the  latter  fact,  the  Court  decreed  an  account  of  tithes. — In  order 
to  support  a  general  exemption  in  non  deoimando,  it  must  be  shewn  that  the  lands 
were  part  of  the  possessions  of  a  monastery  before  the  time  of  legal  memory,  but 
it  is  seldom  that  such  fact  can  be  distinctly  proved,  and  therefore  it  must  usually 
depend  upon  presumptive  evidence. — A  defence  of  modus  is  wholly  inconsistent 
with  a  defence  in  non  decimando. — The  word  tithes  is  continually  found  in  ancient 
instruments  used  to  denote  tithes  qua  tithes,  or  a  commutation  for  them,  and 
may  mean  either  one  or  the  other,  as  the  subsequent  usage  explains. — A  modus 
of  6d.  in  the  pound  on  an  antient  rent  held  bad,  as  a  shifting  and  luicertain  modus. 
The  following  moduses  were  held  good,  viz.  two-pence  for  every  milch  cow,  called 
a  new  cow,  that  is,  a  cow  that  has  had  more  than  one  calf,  in  lieu  of  the  tithe  of 
milk  of  such  cow  ;  one  penny  for  every  milch  heifer  or  whey  of  her  first  calf,  in 
lieu  of  the  tithe  of  milk  of  such  milch  heifer  or  whey  ;  one  penny  for  every  far 
cow  or  strip,  that  is,  a  milch  cow  that  has  not  had  a  calf  within  the  year,  in  lieu 
of  the  tithes  of  such  far  cow  and  the  milk  thereof  ;  one  penny  for  every  calf  under 
five  within  the  year  ;  for  five  calves,  the  value  of  one  halfpenny  a  calf ;  six  calves 
up  to  fourteen  inclusive  a  calf  in  kind,  or  its  value  ;  fifteen  calves,  a  calf  in  kind 
or  its  value,  and  the  value  of  half  a  calf  more  ;  sixteen  calves  to  twentj^-foui-, 
inclusive,  two  calves  in  kind,  or  their  value  ;  and  so  on  in  proportion.  The  like 
modus  for  foals  ;  one  penny  for  every  garden  ;  and  four-pence  for  a  hen,  called  a 
loak  hen,  in  lieu  of  the  tithes  of  eggs  and  young  poultry. — The  following  moduses, 
viz.  for  every  number  of  lambs  within  the  year,  under  five,  nothing  ;  five  lambs,  the 
value  of  one  halfpenny  a  lamb  ;  six  lambs,  and  up  to  fourteen,  inclu.sive,  a  lamb 
in  kind,  or  its  value;  fifteen  lambs,  a  lamb  in  kind,  or  its  value,  and  the  value 
of  half  a  lamb  more ;  sixteen  lambs  up  to  twenty-foui'  inclusive,  two  lambs  in 
kind  or  their  value,  and  so  on:  the  like  modus  as  to  fleeces:  the  same  as  to 
geese ;  were  considered  bad,  nothing  being  paid  under  five. 

This  was  a  bill  by  the  vicar  of  Arncliffe,  in  the  West  Riding  of  the  county  of  York, 
and  as  such  vicar  being  also  lessee  under  the  master  and  fellows  of  University  College, 
Oxford,  of  all  the  great  and  small  tithes  within  the  parish  and  rectory  of  Arnclitt'e, 
against  occupiers  of  land  within  the  parish  and  rectory,  for  an  account  and  satisfaction 
of  all  tithes  since  the  26th  .April,  182L  The  bill  stated  a  lease,  by  which  the  master 
and  fellows  of  University  College  demised  the  rectory  and  parsonage  of  Arncliffe,  with 
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the  glebe  lands,  tithes,  tenths,  obventions,  profits,  commodities,  advantages,  and 
appurtenances,  to  the  plaintiff,  for  twenty-one  years,  if  he  should  so  long  continue 
vicar.  The  bill  then  stated  that  the  parish  was  divided  into  the  following  well  known 
districts,  viz.  Arucliffe,  Hawkswick,  Halton  Gill,  Litton,  and  Buckden  ;  Ariicliffe, 
containing  a  sub-division  called  Arnclifle  Cote ;  Hawkswick  containing  a  sub-[95]- 
division  called  Old  Coates ;  Halton  Gill,  containing  subdivisions  called  Hessleden, 
Pennegent,  Cosh,  and  Foxup ;  and  Buckden  containing  Kirkgill,  and  other  sub- 
divisions. That  the  defendant,  James  Hammond,  occupied  lands  in  Hawkswick  ;  the 
defendant,  Robert  Metcalfe,  lands  in  Arncliffe  and  Hawkswick  ;  the  defendant, 
Duckett,  lands  in  Hawkswick ;  the  defendants,  Robert  Preston  and  John  Burton, 
lauds  ill  Hessleden  ;  the  defendants,  William  Preston  and  Josiah  Mather,  lands  in 
Litton  ;  and  the  defendant,  John  Drake,  lands  in  Kirkgill  and  Buckden. 

The  defendants,  James  Hammond,  Robert  Metcalfe,  John  Hammond,  and  William 
Duckett,  by  their  answer,  admitted  the  plaintiff's  title,  but  set  up  the  following 
moduses,  viz.  13s.  4d.  at  Easter,  or  as  soon  after  as  demanded,  for  and  in  lieu  and 
satisfaction  of  the  tithes  of  hay  arising  in  lands  in  Arncliffe,  except  the  hamlet  of 
Arncliffe  Cote : — 6s.  8d.,  in  lieu  of  tithe  of  hay  in  Hawkswick,  except  the  hamlet  of 
Old  Coates : — and  4s.  8d.  in  lieu  of  tithe-hay,  in  the  hamlet  of  Old  Coates.  And  they 
also  set  up  the  following  parochial  moduses  payable  by  the  occupier  at  Easter,  or  as 
soon  after  as  demanded,  viz.  2d.  for  every  milch  cow,  called  a  new  cow,  that  is,  a  cow 
that  has  had  more  than  one  calf  kept  and  depastured  on  the  land  of  such  occupier, 
respectively,  in  lieu  and  satisfaction  of  the  tithe  of  milk  of  such  milch  cow  ;  Id.  for 
every  milch  heifer  or  whey  of  her  first  calf,  kept  and  depastured  upon  the  lands  of 
such  occupieis  respectively,  in  lieu  and  satisfaction  of  the  tithe  of  milk  of  such  milch 
heifer  or  whey  ;  Id.  for  every  far  cow,  commonly  called  a  strip,  that  is,  a  milch  cow 
that  has  not  had  a  calf  within  the  year,  kept  and  depastured  on  the  lands  of  such 
occupiers,  respectively,  for  and  in  lieu  and  full  satisfaction  of  the  tithes  of  such  far  cow 
or  strip,  and  the  milk  thereof;  Id.  for  every  calf  had  upon  the  lands  of  such  occupiers, 
when  such  calves  are  under  five  in  number  withiu  the  year,  in  lieu  of  tithe-calves  ; 
for  five  calves,  half  a  calf ;  for  six  calves  and  every  other  number  up  to  [96]  fourteen, 
inclusive,  a  calf  in  kind,  or  its  value,  and  nothing  more  ;  for  fifteen  calves,  a  calf  in 
kind,  or  its  value,  and  the  value  of  half  a  calf  more  ;  for  sixteen  calves  and  every  other 
number  up  to  twenty-four,  inclusive,  two  calves  in  kind,  or  their  value,  and  nothing 
more ;  for  twenty-five  calves  in  number,  two  calves  in  kind,  or  their  value,  and  the 
value  of  half  a  calf  more  ;  for  twenty-six  calves  in  number,  and  every  other  number 
up  to  thirty-four,  inclusive,  three  calves  in  kind,  or  their  value,  and  nothing  more,  for 
and  in  lieu  and  full  .satisfaction  of  the  tithes  of  such  calves  ;  and  so  on.  The  defen- 
dants set  up  moduses  in  similar  terms  for  foals  for  lambs,  (except  that  nothing  was 
payable  for  lambs,  where  the  number  was  under  five),  and  for  fleeces  ;  and  a  modus 
of  Id.  for  every  garth  or  garden,  in  lieu  of  the  tithes  of  the  produce  of  such  garth  or 
garden.  The  defendants  also  set  up  a  custom  that,  where  an  occupier  had  purchased 
sheep  after  Old  Candlemas,  and  dipt  them,  and  sold  and  removed  them  oft'  his  lands 
before  Old  Candlemas  in  the  following  year,  he  had  paid  only  half-tithe  of  the  wool 
of  such  sheep ;  and  if  he  kept  them  over  Old  Candlemas  in  the  following  yeai-,  and 
then  clipped  them  again,  he  paid  one  whole  tithe  only  of  the  wool  of  such  sheep  for 
both  shearings  :  but  the  defendants  admitted  that,  though  such  a  custom  had  prevailed, 
they  considered  it  bad  in  law.  The  defendants  then  set  up  a  general  exemption 
from  tithes  for  the  lands  in  Arncliffe  Cote,  as  having  been  part  of  the  possessions  of 
Fountains'  Abbey,  one  of  the  greater  monasteries.  The  defendants  then  stated  that, 
previous  to  an  Liclosure  Act,  6  Geo.  3,  the  township  of  Arnclifle  consisted  partly  of 
old  inclosures,  and  lands  and  dales  in  certain  other  ancient  inclosures,  called  the  East 
and  West  Fields,  and  partly  of  certain  stinted  pastures,  called  Cow  Close,  W^est  Moor, 
and  Clowder,  alias  Clowther.  That,  by  an  act  6  Geo.  3,  and  an  award  made  in  per- 
formance thereof,  dated  22d  September,  1766,  certain  allotments  of  land  in  [97]  Cow 
Close,  West  Moor,  and  Clowder,  alias  Clowther,  were  allotted  to  University  College, 
and  the  rector  or  vicar  of  Arnclifle,  in  lieu  of  their  cattle  gates  and  tithes  in  Cow 
Close,  the  old  inclosures  in  the  East  and  West  Fields,  belonging  to  the  owners  of 
cattle  and  sheep  gates  in  Cow  Close,  West  Moor,  and  Clowther.  But  it  was  provided, 
that  nothing  in  the  act  or  award  should  prejudice  or  affect  the  right  of  University 
College,  and  the  rector  or  vicar,  to  the  yearly  modus  of  13s.  4d.,  in  lieu  of  tithe-hay, 
or  to  any  mortuaries,  Easter  oti'erings,  or  surplice  fees,  within  the  township  of  Arncliffe. 
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That  all  the  lands  in  the  township  of  Arncliffe  (not  being  in  the  hamlet  of  Arnclitfe 
Cote)  belonged  to  proprietors  of  lands  inclosed  by  virtue  of  the  said  act,  or  of  cattle 
and  sheep  gates  tliereiii,  except  two  closes,  called  Jack  Flatt,  and  Fish  Close  That 
some  part  of  the  antient  inclosures  and  lands  in  the  township  of  Arncliffe,  which 
formed  the  hamlet  of  Arncliffe  Cote,  at  the  date  of  the  act  and  award,  belonged  to 
owners  and  proprietors  of  the  pastures  inclosed  by  virtue  of  that  act;  and  the  defen- 
dants submitted,  that  in  case  such  parts  were  not  discharged  from  tithes  under  the 
Stat.  3 1  Hen.  8,  then,  that  they  were  discharged  by  the  operation  of  the  inclosure  act 
and  the  award. 

The  defendants,  Eobert  Preston,  William  Preston,  and  Josiah  Mather,  by  their 
answer,  stated  similar  moduses  with  those  mentioned  in  the  answers  of  the  other 
defendants  :  they  also  set  up  a  modus  of  4d.  at  Easter  yearly,  known  by  the  name  of 
a  "loak  hen,"  in  lieu  of  eggs  and  young  poultry,  except  geese.  They  likewise  set 
up  an  exemption  fi'om  tithes  for  lands  in  Litton,  in  the  manurance  of  the  owners,  as 
having  belonged  to  the  monks  of  Fountains'  Abbey,  (who  were  of  the  Cistertian  order), 
at  the  dissolution. 

The  answer  of  the  defendant  Burton  was  of  similar  efifect ;  but  it  also  set  up  a 
modus  of  Id.  at  Easter  in  every  year,  or  as  soon  after  as  demanded,  for  every  hive  of 
bees  of  such  occupier  respectively,  in  lieu  of  the  tithes  of  honey  and  wax  of  such  bees. 

[98]  The  defendant  Drake  stated,  that  Buekden  was  a  township  of  Litton,  and 
that  liuckden  was  subdivided  into  several  divisions,  of  which  Kirkgill  was  one  ;  and 
he  stated  that  there  was  an  immemorial  yearly  rent,  called  the  Lord's  rent,  amounting 
to  61.  9s.  0|d.,  for  the  whole  of  Kirkgill  division,  and  of  which  sum  each  farm  paid 
a  certain  share  or  proportion,  and  which  rent  belonged  to  his  Grace  the  Duke  of 
Devonshire,  and  was  paid  to  him  yearly.  And  he  then  set  up  a  modus,  as  paj'able 
by  the  owners  and  occupiers  of  lands  in  Kirkgill,  and  their  lessees,  at  Easter  in  every 
year,  or  so  soon  after  as  demanded,  of  6d.  in  the  pound  on  the  amount  of  the  lord's 
rent,  payable  and  paid  out  of  such  farms  and  lands  respectively,  in  lieu  of  the  tithes 
of  hay  growing  and  arising  upon  such  farms  and  lands  respective!}',  in  the  said  division 
of  Buekden  called  Kirkgill.  The  answer  also  set  up  similar  parochial  moduses  with 
those  stated  in  the  answers  of  the  other  defendants. 

Simpkin.son  and  Norton  for  the  plaintiff',  in  the  first  instance,  relied  on  the  right 
of  the  plaintiff",  as  lessee  of  the  rector,  and  as  vicar,  to  all  tithes. 

The  several  payments  of  13s.  4d.  for  tithehay  in  Arncliffe  proper;  of  6s.  8d.  for 
tithe-hay  in  Hawkswick  proper,  and  of  4s.  8d.  for  tithe  hay  in  Old  Coates,  were  proved 
by  many  old  witnesses  to  have  been  paid  as  far  back  as  living  memory  extended. 
To  shew  that  Arncliffe  Cote  was  part  of  the  possession  of  Fountains'  Abbey  at  the 
dissolution,  the  defendants  produced  a  minister's  account  from  Michaelmas  32  to 
Michaelmas  33  Hen.  S,  and  also  a  grant  in  the  32d  year  of  that  monarch's  reign, 
in  both  of  which  Arncliffe  Cote  was  described  as  part  of  the  possessions  of  the  late 
monastery  of  Fountains.  And  to  prove  that  it  was  in  the  possession  of  the  abbey 
before  the  time  of  legal  memory,  an  inspeximus  chai'ter  of  10  Kichard  1,  by  which 
that  monarch  conceded  and  confirmed  to  the  monks  the  abbey,  therein  stated  to  have 
been  founded  by  Thurstan,  formerly  archbishop  of  York,  and  the  place  in  which  it 
[99]  was  situate,  and  also  divers  lands  in  a  great  number  of  places,  inter  alia,  Arncliffe 
and  Arncliffe  Cote. 

To  rebut  the  evidence  produced  by  the  defendants  with  respect  to  the  exemption 
claimed  for  Arnclitle  Cote,  the  plaintiff  produced,  from  the  registry  of  York, — 

First,  an  instrument,  dated  1  March,  1314,  under  the  seal  of  the  then  Archbishop 
of  York ;  by  which  instrument,  after  reciting  a  suit  between  the  rector  of  Arncliffe, 
and  the  abbot  and  convent  of  Fountains,  of  the  Cistertian  order,  in  the  diocese  of 
York,  respecting  the  tithes  of  the  lands,  &c.,  of  the  said  religious  men,  as  well  in 
Littondale  as  in  other  places  ;  and  that  among  other  instruments  exhibited  in  the 
said  suit  by  the  abbot  and  convent,  was  an  instrument  dated  1230,  confirmed  by 
Walter  de  Grey,  then  Archbishop  of  York,  by  which  it  was  agreed  that  the  church 
of  Fountains  should  pay  yearly  to  the  church  of  Arncliffe,  for  the  good  of  peace,  10s. 
at  the  feast  of  Pentecost,  and  lOs.  at  the  feast  of  St.  Martin,  and'that  the  church  of 
Fountains  should  be  quit  for  ever,  according  to  the  tenor  of  theii'  privileges,  from  the 
payment  of  all  tithes  of  all  the  things  and  possessions  which  they  had  in  the  parish 
of  Arncliffe.  And  further  reciting  that  the  said  suit  was  set  at  rest  in  the  following 
manner,  (that  is  to  say,)  the  rector  having  weighed  the  evidence,  approved  the  said 
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composition  in  the  name  of  himself  and  his  church,  and  ratified  the  same  as  valid, 
and  withdrew  from  the  said  suit,  and  agreed  ami  acknowledged  that  the  same  religious 
men  were  free  and  exempt  from  the  payment  of  whatsoever  tithe  of  their  lands, 
things,  and  animals  whatsoever,  being  within  the  said  parish  of  Arncliffe,  the  tilled 
lands  being  between  the  town  of  Arnclitie  and  Arnclirie  Cote,  and  the  tilled  lands 
distinguished  by  oxgangs,  and  inclosed  in  oxgangs,  and  named,  lying  in  the  eastern 
part  of  the  town  of  Litton,  unto  the  town  of  Arnclifl'e,  excepted ;  and  that  they,  to 
the  payment  of  the  said  tithes,  except  of  the  aforesaid  land,  should  not  be  bound 
thereafter.  And  the  said  religious  men,  for  the  good  of  peace,  granted  to  the  said 
rector  [100]  and  his  successors,  for  ever,  the  aforesaid  20s.,  of  which  mention  was 
made  in  the  said  composition,  to  be  paid  in  the  form  therein  mentioned,  and  the 
tithes  of  sheaves  and  hay  of  their  tilled  lands  and  meadows  aforesaid,  being  between 
Arncliffe  Cot€  and  the  town  of  Arnclifle,  as  the  said  rector  then  had  received  the 
same.     And  the  archbishop  thereby  ratified  and  confirmed  the  same. 

Secondly,  terriers  dated  1777,  1781,  and  17S6;  in  each  of  which  was  contained 
the  following  entry  : — "  Robert  Foster's  modus  for  the  cote  is  2s.  8d." 

Thirdly,  tithing  books  commencing  nearly  a  century  back,  in  which  the  name  of 
Foster,  and  a  small  sum  paid  by  him  frequently  occurred.  In  one  instance  (1755)  he 
appeared  to  have  paid  2s.  8d.  for  a  modus,  but  it  was  not  stated  for  what. 

With  respect  to  the  exemptions  claimed  for  the  several  townships  of  Litton,  the 
defendants  relied,  first,  upon  the  charter  of  Richard  1,  as  evidence  that  the  lands 
were  part  of  the  possessions  of  the  abbey,  previously  to  the  Council  of  Lateran, 
"Litton  cum  toto  Littondale"  being  enumerated  among  the  other  places.  Secondly, 
a  particular  of  Litton  and  its  districts,  made  out  for  a  grant  to  Sir  Richard  Gresham, 
and  a  grant  dated  1  October,  32  Hen.  8,  to  Sir  Richard  Gresham,  according  to  the 
particular.  In  the  particular,  Greenfell  Coshe,  parcel  of  the  manor  of  Litton,  and  of 
the  parish  of  Arnclitie,  "the  morez  whereof  is  called  Greenfell  Coshe  Morez,"  Halton 
Gill,  parcel  of  the  manor  of  Litton,  and  of  the  parish  of  Arnclifle,  "  the  morez 
whereof  is  called  Halton  Gill  Morez  ;"  Foxhop  Villat,  parcel  of  the  manor  of  Litton, 
and  of  the  parish  of  Arnclitie,  "the  morez  whereof  be  called  Foxhop  Morez."  Over 
Hesselden,  parcel  of  the  said  manor  of  Litton,  and  of  the  parish  of  Arnclifle,  "  the 
morez  whereof  be  called  Hesselden  .Morez,"  and  Xether  Hesselden,  part  of  the  same 
manor  of  Litton,  were  respectively  named,  and  a  number  of  tenements,  with  the 
names  of  the  tenants,  stilted  in  each.  The  particular  contained  also  the  manor  of 
Litton,  which  was  [101]  stated  to  contain  all  the  lands  of  the  said  late  monastery 
there,  and  the  morez  called  Litton  thereto  belonging :  divers  persons  were  then  named 
as  free  tenants,  and  others  as  tenants  at  will. 

In  support  of  the  modus  of  13s.  4d.  for  hay  in  Arncliffe,  exclusive  of  the  cote,  the 
defendants  produced  the  inclosure  act  of  1766,  and  the  award  in  pursuance  of  it. 
They  also  relied  upon  the  terriers  of  1777,  1781,  and  1786,  in  which  it  was  stated 
"The  hay -tithe  is  a  modus  of  13s.  id.  payable  yearly  by  the  township  of  Arncliffe;" 
and  on  old  tithing-books,  many  of  which  contained  this  entry,  "  Arnclitfe  hay-tithe, 
13s.  4d." 

Similar  evidence  was  relied  upon  with  respect  to  the  modus  of  16s.  8d.  for  hay  in 
Litton,  and  in  the  tithing-books,  from  1717  down  to  the  latest  period,  were  contained 
entries  of  this  modus  for  Litton  hay-tithe. 

To  prove  that  the  modus  covered  not  meiely  Litton  proper,  but  the  lands  within 
Halton  Gill,  Over  and  Nether  Hesselden,  Coshe,  and  Foxup,  the  defendants  proved, 
that  the  owners  of  lands  in  the  divisions  had  formerly  done  suit  and  service  to  the 
manor  of  Litton  :  that  they  had  formerly  been  jointly  assessed  to  the  land-tax,  but 
that  subsequently  they  had  been  divided  by  act  of  parliament. 

To  prove  the  modus  of  6d.  in  the  pound  on  the  antient  rent,  the  defendants  pro- 
duced a  rental  of  1439,  in  which  the  premises  were  described,  but  at  the  yearly  rent 
of  71.  9s.  instead  of  61.  9s.  Oid.,  as  stated  by  the  answer.  To  account  for  the  ditlerence, 
the  defendants  proved  that  a  part  of  the  ancient  lands,  of  the  value  of  11.  Os.  Oid. 
had  fallen  into  the  hands  of  the  lord,  by  which  so  much  of  the  rent  had  become 
extinguished. 

Martin,  Abercromby,  and  Boteler  for  the  defendants,  contended,  that  the  evidence 
produced  on  the  part  of  the  defendants,  made  out  the  total  exemption  as  to  Arncliffe 
Cote,  the  partial  exemption  as  to  Arnclifle,  Litton,  and  the  divisions,  and  the  several 
moduses ;  that  as  to  the  modus  [102]  on  the  ground  rent,  the  evidence  shewed  that 
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the  rent  had  never  varied,  though  the  amount,  as  between  the  tenants,  had ;  that  the 
only  objection  which  could  be  raised  was,  that  part  of  the  lands  might  l)e  unlet,  but 
that  objection  could  not  apply  to  a  large  district  inhabited  by  a  great  number  of 
persons,  and  where  it  would  not  be  in  the  power  of  any  one  person  to  defeat  the 
rights  of  the  parson.  That  with  respect  to  the  exemption  for  Arncliffe  Cote,  it  was 
shewn  to  have  been  in  the  hands  of  a  greater  monastery  at  the  dissolution,  and  the 
Court,  in  the  absence  of  proof  to  the  contrary,  would  presume  it  to  have  been  so  at 
the  time  of  legal  memory.  That  as  to  the  parochial  moduses,  there  was  no  objection 
in  point  of  law,  and  they  were  made  out  in  evidence.  That  with  respect  to  the 
moduses  for  lamb  and  wool,  some  objections  might  be  made,  that  nothing  was  payable 
under  five.  But  in  Chatjidd  v.  Fryer  (1  Price,  2-53  ;  3  Eagle  &  Y.  707),  not  reported 
on  this  point,  a  modus  for  milk  and  calves,  in  which  nothing  was  stated  to  be  payable 
under  seven,  was,  after  a  great  deal  of  argument,  sent  to  law,  on  the  ground  of  what 
was  stated  in  Mantell  v.  Paine  (Wood,  56f ;  Gwill.  1504.  3  Eagle  &  Y.  1380).  The 
same  argument,  which  was  used  in  Mantell  v.  Paine  with  respect  to  pigs,  would  apply 
in  this  case  to  lambs  and  wool. 

Simpkinson  and  Norton  for  the  plaintiflfs.  It  is  clear,  from  the  deed  of  composi- 
tion of  1314,  that  the  moduses  are  not  immemorial.  It  is  evident  from  this  instrument, 
that  the  rector  was  in  the  habit  of  receiving  tithes  in  kind  of  the  sheaves  and  hay  in 
Arnclitie  and  Arncliffe  Cote,  and  the  eastern  part  of  the  town  of  Litton,  and  such 
payment  is  wholly  inconsistent  with  the  exemptions  set  up.  The  Couit  will  not 
presume  that  the  lands  were  in  the  possession  of  the  abbey  at  the  time  of  legal 
memory,  merely  because  they  are  found  in  their  hands  at  the  dissolution.  Markham 
V.  Sm!/th  (11  Price,  126;  3  Eagle  &  Y.  1071),  and  Williams  v.  Goodchild,  now  [103] 
before  the  Lord  Chancellor.  The  defendants  insisting  on  a  general  exemption 
cannot  have  the  benefit  of  a  partial  exemption.  Leigh  v.  Maiuldey  (Bunb.  "296  ; 
2  Eagle  &  Y.  25).  The  modus  on  the  ground-rent  is  shifting,  the  rector  not  knowing 
in  what  proportions  he  is  to  receive  it.  In  JFolley  v.  Hatfield,(b)  a  similar  objection 
was  taken  and  allowed.  The  modus  for  lamb  and  wool  is  bad,  nothing  being  paid 
under  five. 

Martin  replied  to  the  evidence  produced  by  the  plaintiffs,  and  observed,  that  the 
doctrine  in  Markham  v.  Smyth,  if  carried  to  the  full  extent,  would  tend  to  destroy 
the  efl'ect  of  the  statute  Hen.  8,  which  intended  that  the  grantee  of  abbey  lands  should 
hold  them  in  the  same  manner  as  they  had  previously  been  held  by  the  abbey. 

Lord  Chief  Baron.  The  difficulty  which  seems  to  have  weighed  with  the  late 
Lord  Chief  Baron  in  that  case,  was  the  medium  of  proof  required  to  shew  that,  at 
the  time  of  legal  memory,  the  Abbey  held  the  lands.  Now  1  wish  to  know  whether 
the  Chief  Baron  required  that  you  should  absolutely  shew  it,  or  whether  he  would 
presume  it  to  be  shewn  by  any  other  evidence  during  that  long  period.  I  have 
looked  into  Donnison  v.  Elsley  (1  M'Cleland  &  Y.  1),  and  I  find  that  I  thei-e  expressed 
myself,  that  though  such  had  formerly  been  the  opinion,  I  was  inclined  to  relax  in 
favor  of  prescription. 

The  case  stood  over  for  judgment. 

Nov.  1 6th.— Lord  Chief  IJaron.  The  first  subject  to  which  I  shall  advert,  is 
the  exemption  claimed  for  Arncliffe  Cote,  one  of  the  divisions  of  this  extensive  parish. 
It  is  claimed  in  the  usual  way,  under  the  stat.  Hen.  8,  for  the  lands  as  parcel  of  the 
possessions  of  Fountains  Abbey,  which  was  one  of  [104]  the  greater  abbies  of  the 
Cistertian  order,  but,  as  it  seems  to  me,  not  therefore  incapable  of  a  general  discharge 
by  prescription.  The  minister's  account  of  the  33d  Hen.  8,  and  the  grant  to  Williamson, 
of  the  20th  June,  32  Hen.  8,  sufficiently  prove  that  Arncliffe  Cote  was  parcel  of  the 
possessions  of  the  monastery  at  the  time  of  its  dissolution.  And  so  far  as  the  parol 
evidence  goes,  it  is  clearly  established,  that  no  tithes  have  ever  been  rendered  for  it. 
The  whole  of  the  evidence  of  that  description  is  on  the  one  side,  and  the  evidence 
of  reputation,  which  carries  it  back  a  great  way,  is  equally  uniform.  It  is  said  that 
to  support  this  defence,  it  must  be  shewn,  that  the  lands  were  in  the  possession  of 
the  monastery  before  the  time  of  legal  memory,  and  for  this  proposition,  the  case  of 
Markham  v.  Smyth  (11  Price,  126  ;  3  Eagle  &  Y.  1071)  was  cited.  The  opinion  there 
attributed  to  the  late  Lord  Chief  Baron  Richards  is,  that  this  defence  can  be  sustained 

{b)  3  Price,  210;  3  Eagle  &  Y.  775.  See  also  f Falter  v.  Eolinan,  2  Price,  171  ; 
3  Eagle  &  Y.  830. 
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only  where  the  lands  are  assumed  by  the  Court  to  have  been  in  the  possession  of  a 
monastery,  before  the  time  of  legal  memory.  In  this  I  fully  concur.  It  seldom, 
however,  appears,  that  this  fact  can  be  directly  proved.  It  most  frequently  rests 
upon  presumption  ;  and  the  Lord  Chief  Baron,  in  that  case,  prudently,  did  not  define 
what  facts  should  be  sufficient  to  sustain  the  presumption.  It  appears  to  me,  that  the 
facts  in  this  case  do  sustain  that  presumption.  The  abbey  is  stated  to  have  been 
founded  in  1132,  in  the  reign  of  Hen.  1st,  by  Thurstan,  Archbishop  of  York.  There 
is  a  charter  of  Richard  2d,  in  the  9th  year  of  his  reign,  conceding  and  confirming  to 
the  monks  lands  in  an  almost  endless  variety  of  places  ;  among  others,  Arnelifie,  and 
Arnclifl'e  Cote.  Now  when  we  have  such  authentic  evidence,  that  ten  years  only 
aft«r  the  commencement  of  legal  memory,  the  monks  were  in  possession  of  these 
places,  it  is  no  unjust  or  unreasonable  presumption,  that  they  were  in  possession  [105] 
prior  to  that  era,  when  that  supposition  is  necessary,  to  justify  and  legalize  the  usage 
that  appears  to  have  prevailed  uniformly  in  after  times.  It  was  said,  that  this  instru- 
ment contradicts  that  hypothesis,  because  it  imports,  that  these  were  grants  made  in 
the  10th  y>a.r  of  Richard's  reign,  and  originating  at  that  period.  If  the  instrument 
did  import  so,  it  would  be  a  strong  argument  in  favour  of  the  plaintiflT.  But  I  think 
it  does  not  import  a  new  grant  by  that  prince,  but  is  only  a  confirmation  of  what  they 
before  possessed.  The  instrument  itself,  upon  the  face  of  it,  attbrds  evidence  that 
this  was  its  true  object.  It  begins  by  conceding  and  confirming  to  them  the  abbey 
itself,  and  the  place  in  which  it  is  situated,  founded  b}'  Thurstan,  formerly  Archbishop 
of  York.  It  would  be  a  violent  conjecture,  that  this  charter,  nearly  seventy  years 
afterwards,  conferred  upon  them  for  the  first  time  the  site  of  their  own  abbey.  Besides 
this,  the  very  same  words  of  concession  and  confirmation  are  applied  to  other  premises, 
to  which  their  title  is  described  as  derived  from  other  persons,  as  from  Roger  de 
Mowbraj',  and  in  another  passage,  it  is  extended  to  whatever  they  held,  "  vel  dona- 
tione  vel  venditione  vel  aliqua  alia  justa  adquisitione,"  and  many  persons  are  named 
as  donors.  It  appears  to  me,  that  the  instrument  bears  no  internal  evidence  of  its 
containing  any  new  gift  from  the  monarch  whose  act  it  is,  but  that  its  whole  tenor 
denotes  it  to  be  one  of  those  charters  by  which,  in  that  rude  and  barbarous  age,  when 
law  and  justice  had  so  little  influence,  men  of  all  descriptions,  ecclesiastical  as  well  as 
civil,  sought  to  strengthen  their  titles  and  secure  their  possessions,  by  the  respect 
which  might  be  paid  to  the  authority  of  sovereign  power.  The  next  document 
produced,  is  what  is  called  the  composition  :  the  date  and  subject  bestow  great  imports 
ance  upon  it.  It  refers  to  1230  and  1314,  and  relates  to  the  very  question  now  under 
discu.ssion.  It  is  contended,  that  this  document  proves  Arncliffe  Cote,  at  that  time, 
to  have  render-[106]ed  tithes  to  the  rector.  As  I  read  and  understand  it,  it  disproves 
that  fact.  The  arrangement  in  1230,  acquits  the  whole  possessions  of  the  monastery 
of  tithes,  not  as  a  concession,  but  upon  the  footing  of  a  claim  of  right.  The  20s.  is 
paid  for  peace.  When  the  controversy  was  renewed,  previously  to  131-i,  for  some 
cause  now  inscrutable,  they  did  not  maintain  their  exemption  to  the  whole  extent,  but 
still,  as  it  seems  to  me,  they  retained  it  as  to  Arnclifle  Cote.  The  lands  which  are 
within  the  exception,  are  the  tilled  lands  between  the  town  of  Arncliffe,  and  Arncliflfe 
Cote,  excluding,  according  to  all  reasonable  construction,  Arncliffe  Cote  itself.  I 
conceive,  therefore,  this  document  to  prove,  that  Arncliffe  Cote  had  not,  at  that  time, 
rendered  tithes,  and  was  not,  in  the  understanding  of  the  rector,  to  render  any  in 
future.  I  find  myself  forced  to  consider  this  document  as  affording  very  strong  evidence 
in  support  of  the  exemption  now  claimed  for  this  division  of  the  parish. 

A  long  interval  elapses,  before  the  period  of  the  next  documentary  evidence. 
These  are  three  terriers,  the  one  of  1777,  the  next  of  1781,  and  the  last  of  1786,  all, 
certainly,  comparatively  of  a  modern  date.  The  entry  in  the  terriers,  unsupported  as 
it  nearly  is  by  any  other  material  testimony,  would  not  be  of  great  avail,  were  it 
not  that,  in  every  instance,  the  signature  of  a  Robert  Foster,  is  to  the  terrier.  It 
has  been  said,  that  this  is  a  mistake,  but  I  cannot  receive  any  such  suggestion,  unless 
it  were  distinctly  explained  by  evidence  in  what  the  mistake  consisted.  It  has  been 
suggested  indeed,  that  the  2s.  8d.  mentioned  in  these  terriers,  is  in  fact  a  proportion 
of  the  20s.  payable  to  the  rector-  by  the  arrangement  of  1 230,  confirmed  by  that  of 
1314.  I  find  no  legal  evidence  of  the  suggestion,  and  I  must  consider,  therefore, 
these  three  terriers,  with  the  signature  to  them  of  Foster,  who  appears  to  have  been 
a  proprietor  of  land  in  Arncliffe  Cote,  as  evidence,  opposed  to  the  evidence  on  the 
[107]  part  of  the  defendants,  tending  to  prove  that  nothing  was  paid  for  ArnclifFe 
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Cote  A  modus  is  not  consistent  with  a  defence  in  non  decimando.  I  have  examined 
the  old  tithe  books  as  carefully  as  I  have  been  able.  They  are  very  ill  kept  as  to 
this  subject,  and  the  entries  are  so  Ifew,  so  indistinct,  and  even,  occasionally,  so 
inconsistent,'  that  no  reliance  can  be  placed  upon  them.  They  begin  early  in  the  last 
century,  and  seem  to  have  been  kept  by  the  lessees  of  the  tithes.  The  name  of 
Foster  occasionally  appears  there,  and  a  small  sum  is  stated  as  received,  but  for 
what  seldom  appears.  In  only  one  instance,  the  year  1755,  he  seems  to  have  paid 
2s.  8d.  for  some  modus,  but  in' lieu  of  what  is  not  expressed.  There  are,  in  .some  few 
instances,  small  sums,  which  appear  to  have  been  received  in  the  name  of  moduses, 
as  for  the  Cote  ;  but  they  are  so  very  few  in  number,  considering  what  a  length  of 
time  these  books  cover  (they  extend  nearly  over  the  whole  of  the  last  century*,  it  is 
so  uncertain  for  what  the  payment  was  received,  and  they  are  altogether  so  dark 
and  obscure,  that  I  consider  them  as  aflbrding  no  evidence  worth  attention.  If  any 
payments  had  been  regularly  made  to  the  lessees  of  the  tithes  during  the  period  to 
which  these  books  refer,  it  "would  have  appeared  in  them  in  a  very  dift'erent  shape ; 
and  it  must  have  been  known  to  some  of  the  persons  who  have  given  pai'ol  evidence. 
I  put  them,  therefore,  very  much  ont  of  the  case.  It  comes,  therefore,  to  this  point : — 
The  foundation  of  a  non  decimando  as  to  Arncliffe  Cote  is  strongly  laid  in  the  deed 
which  is  called  a  deed  of  composition.  It  is  sti'ongly  supported  by  pai'ol  testimony 
of  living  memory,  and  carried  a  great  way  back  by  means  of  reputation.  It  is 
met  by  nothing  "material  but  these  three  terriers  of  1777,  i781,  and  1786,  which 
mention  a  modus  of  Ss.  8d.  as  payable  for  Arnclift'e  Cote.  The  time  is  so  recent,  that 
if  any  such  payment  had  been  actually  made,  it  would  seem  that  it  might  have  been 
proved.  I  think,  [108]  therefore,  I  ought  not  to  decree  an  account  of  tithes  in  kind 
for  Arnclift'e  Cote.  It  will  be  for  the  plaintitt'  to  consider,  whether  he  will  desire  an 
issue  upon  the  point. 

The  next  point  in  debate,  to  which  I  shall  refer,  and  which  I  select  because  of  its 
connexion  with  the  last,  touches  the  partial  exemption  claimed  for  certain  lands  in 
Litton,  in  the  actual  occupation  of  the  owners,  as  having  belonged  to  the  monks  at 
the  time  of  the  dissolution,  they  Ijeing  of  the  Cistertian  order,  one  of  those  usually 
called  the  privileged  orders.  I  do  not  understand  an  exemption  claimed  upon  the 
footing  of  the  lands  having  belonged  to  a  monastery  of  a  privileged  order,  to  rest 
upon  prescription.  The  owner  must  shew,  to  the  satisfaction  of  the  Court,  that  the 
monastery  was  seised  of  the  lands  before  the  Council  of  Lateran,  held,  as  it  is  said, 
in  the  17th  of  John,  the  year  1215.  He  should  also  shew  that  the  monastery  was 
seised  of  them  at  the  dissolution.  The  first  seems  all  that  is  necessary  to  lay  a  legal 
foundation  for  the  exemption  ;  the  last  is  essential  to  confer  upon  the  land-owners 
the  benefit  of  the  act  of  the  31  H.  8,  without  which  the  exemption  would  have 
expired.  Evidence  of  non-payment,  which  is  essential  in  a  case  of  prescription,  is 
not  essential  in  this  case,  unless  it  should  appear  that  the  lands  had  been  occupied 
by  the  owners.  If,  in  such  circumstances,  tithes  had  been  rendered,  it  would  have 
tended  strongly  to  discountenance  the  immunity  claimed.  No  evidence  is  produced 
to  shew  that  the  lands  in  question  were  in  the  manurance  of  the  owners  ;  on  the 
contrary,  so  far  as  actual  memory  carries  it,  there  is  evidence  to  shew  that  they  have 
not  been  so  till  very  lately,  when  the  tithes  were  withheld.  The  claim  to  exemption 
must  therefore  rest  on  the  evidence  of  the  title  ;  and  as  there  has  been  no  usage 
tending  to  support  that  claim,  it  appears  just  to  require  more  distinct  and  satisfactory 
proof  of  that  title  than  otherwise  might  have  been  necessary. 

I  have  said,  that  the  title  depends  first  upon  the  mo-[109]-nastery  having  had  the 
lands  before  the  Council  of  Lateran,  and,  secondly,  upon  their  having  them  at  the 
time  of  the  dissolution.  Upon  the  first  of  these  facts,  the  evidence  seems  clearly  with 
the  defendants.  The  charter  of  Richard  1,  in  the  year  1198,  recites,  among  their 
possessions,  Litton,  with  the  whole  of  Littondale,  "  Litton  cum  toto  Littondale."  The 
modern  evidence  leaves  no  doubt  that  the  whole  of  the  township  of  Litton  is  within 
Littondale.  So  far,  therefore,  I  think,  the  defendants  have  done  what  is  required  of 
them.  They  are  not  so  successful  in  the  next  step.  I  have  sought,  with  some  expense 
of  time,  and  with  considerable  labour,  for  satisfactory  evidence,  that  the  lands  now 
in  question,  the  property  of  the  defendants,  Robert  Preston,  William  Preston,  and 
Josiah  Mather,  were  the  property  of  the  monastery  at  the  time  of  the  dissolution, 
and  I  have  not  found  it.  There  are  no  ministers'  accounts  used  as  evidence  in  the 
cause,  which  give  any  information   upon  this  part  of  the  subject.     The  particulars 
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made  out  for  the  grant  to  Sir  Richard  Gresham,  is  the  first  document  from  which 
any  thing  is  sousht  to  be  collected  on  the  point.  The  effect  of  the  statement  in 
that  particular  is,  that  all  the  places  particularly  specified  were  parcel  of  the  manor 
of  Litton  ;  and,  besides  these  places,  it  was  the  intention  to  grant  the  manor  itself, 
together  with  certain  appurtenances  coming  within  the  description  of  Litton  proper, 
part  of  which  was  in  the  possession  of  free  tenants,  as  they  are  called,  and  part  of 
tenants  at  will.  The  grant  itself  shews  more  distinctly  what  was  meant  by  this. 
The  result  of  this  is,  that  there  were  in  Litton  proper,  held  of  the  manor,  various 
lands,  at  that  time  held  by  certain  individuals  and  their  heirs  named  in  the  grant, 
who  rendered  for  them  small  sums  as  fee  farm  rents.  There  were  other  lands  and 
tenements  in  the  possession  of  tenants  at  will.  What  proportion  these  two  descriptions 
of  lands  bore  to  each  other,  we  have  no  means  of  ascertaining :  there  is  nothing  in 
either  of  these  docu-[110]-ments,  the  only  documents  produced,  which  give  any  local 
description,  by  which  the  one  can  be  distinguished  from  the  other.  So  the  matter 
stjinds  upon  the  documents  of  that  period.  The  abstracts  of  the  defendants'  title, 
which  have  been  put  into  my  hands,  have  thrown  no  light  upon  the  subject  which 
I  have  been  endeavouring  to  examine.  There  is  no  reference  whatever  in  them  to 
a  title  derived  under  the  monastery.  It  is  not,  indeed,  likely  that  any  local  description 
should  connect  them  together  with  the  grant  to  Sir  Richard  Gresham  ;  because  in 
that  conveyance  itself,  there  is  no  local  description  applying  to  the  premises  in  Litton 
proper  beyond  that  of  their  being  within  that  district.  They  are  described  by  the 
names  of  the  tenants,  who  were  at  that  time  in  possession  as  tenant  at  will,  and  by 
no  other  description.  The  case  therefore  stands  thus  before  me.  It  is  required  of 
the  defendants  to  shew  that  the  lands  now  in  their  own  manurance  were,  at  the  time 
of  the  dissolution,  the  property  of  this  Cistertian  abbey.  All  that  is  discovered  from 
the  documents  of  the  time  is,  that  the  abbey  had  lands  in  Litton,  but  what,  or  where, 
we  do  not  know  ;  and  the  same  documents  shew  that  there  were  lands  in  Litton  of 
undefined  extent,  which  had  piobably,  in  former  times,  belonged  to  them,  but  which 
did  not  belong  to  them  at  that  time,  having  been  granted  in  fee  farm.  We  are 
equally  ignorant  what  these  lands  were.  Nothing  in  this  cause  throws  any  further 
light  upon  this  question.  I  have  no  right,  therefore,  to  say,  the  defendants  have 
made  out  their  case  in  this  part  of  the  cause.  It  is  a  misfortune  to  the  defendants, 
tha'  they  have  no  usage  to  aid  them  in  this  difficulty.  The  subsequent  usage,  when 
we  can  resort  to  it,  has  a  mighty  power  in  construing  these  antient  instruments.  It 
often  gives  clearness  to  what  is  obscure,  ascertains  what  is  equivocal,  and  affords 
a  precise  and  definite  application  to  loose  and  general  descriptions.  With  the  aid  of 
usage,  in  cases  of  prescription,  a  title  is  often  held  to  be  sufficiently  [111]  supported 
by  very  loose  phrases  in  ancient  instruments.  Here,  unfortunately  for  the  defendants, 
they  have  not  that  aid  I  cannot,  as  it  is,  make  it  out ;  and  I  think  myself  bound, 
before  I  allow  any  exemption,  to  enable  the  plaintiff  to  know,  with  reasonable  precision, 
what  it  covers. 

The  subject  to  which  I  shall  next  advert,  is  the  hay-tithe  for  Arncliffe,  excluding 
the  Cote.  It  is  alleged,  that  a  modus  of  13s.  4d.  is  payable  for  it.  In  the  year 
1766,  an  inclosure  took  place  in  that  district,  and,  by  a  provision  in  the  act,  where 
any  occupiers  of  old  inclosures  were  entitled  to  an  allotment,  the  commissioners  had 
authority  to  subtract  so  much  land  from  their  respective  allotments,  and  combining 
them  together,  to  award  them  to  the  tithe-owner,  in  satisfaction  of  the  tithes  of  these 
old  inclosures.  It  appears  to  me,  to  be  agreed  that  this  was  done,  and  that  most  of 
the  owners  of  the  old  inclosures,  being  entitled  to  allotments,  a  part  of  what  they  were 
so  entitled  to  was  set  out  accordingly,  and  their  lands  discharged  from  all  tithes, 
whether  modus  or  in  kind,  except  the  modus  of  13s.  4d.  for  tithe  hay,  which,  in 
supposed  pursuance  of  the  act  of  parliament,  the  award  expressly  reserves.  The  effect 
was  to  discharge  the  whole  district,  except  the  closes  called  Jack  Flatt  and  Fish  Close, 
which  seem,  at  that  time,  to  have  been  owned  by  persons  not  entitled  to  any  allot- 
ment, and  who,  therefore,  could  not  contribute  any  recompense  for  the  extinction  of 
their  tithes.  The  question  is  as  to  these  two  closes,  and  that  question  is  confined  to 
the  tithe  of  hay,  and  to  this  modus.  The  defendant  Metcalfe,  who  is  in  possession  of 
these  two  closes,  does  not  insist  upon  any  other  exemption  as  to  them.  The  evidence 
in  support  of  this  modus,  are  the  terriers  of  1777,  1781,  and  1786,  the  only  terriers 
produced,  which  state  in  express  terms  :  "  The  hay-tithe  is  a  modus  of  thirteen  shillings 
and  four-pence,  payable  yearly,  by  the  said  township  of  Arncliffe."     Most  of  the  old 
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books  produced  contain  this  entry  :  "  Arncliffe  hay-tithe,  13s.  4d."  It  has  [112]  been 
allet^ed,  that  the  same  books  contain  some  contrary  evidence,  but  I  have  not  been  able 
to  discover  to  what  entries  that  assertion  points.  The  award  recognising  this  modus, 
afibrds  no  inconsiderable  testimony  in  support  of  it.  It  is  a  reservation  expressly  in 
favour  of  the  rectors,  or  vicar,  to  which  they  were  parties,  and  of  which  they  have 
had  the  advantage,  as  appears  by  some  parol  testimony.  The  evidence  of  a  modus  is 
opposed  in  argument  by  an  observation  on  the  document,  which  I  have  already  had 
occasion  to  mention,  and  which  is  called  the  composition.  It  has  been  very  ingeni- 
ously contended,  for  the  plaintiff",  that  this  document  shews  the  modus  oi'  commuta- 
tion'to  have  had  no  existence  at  a  time  after  the  time  of  memory.  The  first  arrange- 
ment made  no  doubt  after  time  of  niemoiy,  would  prima  facie  import  that  no 
tithes  were  to  be  paid  of  the  things  and  possessions  which  the  monastery  had  in  the 
parish  of  Arncliffe.  The  second,  in  1314,  shews  that  certain  lands  were  to  render 
tithes.  The  answer  to  the  observation,  which  carries  me  with  it,  is  the  equivocal 
meaniii"-  of  the  word  tithes.  It  is  almost  every  day's  experience,  that  this  word,  in 
these  ancient  instruments,  when  the  context  does  not  specifically  point  at  the  distinction 
between  tithes  in  kind,  and  a  commutation  for  them,  may  mean  either  the  one  or  the 
other  and  shall  mean  either  the  one  or  the  othei',  as  the  subsequent  usage  explains  it. 
A'Vhatevei'  effect,  therefore,  may  be  given  to  that  instrument,  1  do  not  think  that  the 
use  of  the  word,  in  that  document,  ought  to  be  considered  as  evidence  that  this 
monev  payment  was  not  then  made.  If  it  were  confined  to  tithes  in  kind,  the  modus 
would  still  have  been  payable.  These  two  closes,  therefoi-e,  are  entitled  to  the  protec- 
tion of  this  modus.  The  modus  therefore,  but  no  tithes  in  kind,  is  payable  for  hay, 
in  the  district  of  Arncliffe  without  the  Cote. 

The  next  subject  to  which  I  shall  address  myself,  is  the  Litton  hay-modus.  There 
is  all  the  evidence,  and  rather  more  for  this  modus,  than  there  was  for  the  modus  [113] 
in  respect  of  Arncliffe.  The  same  terriers  speak  of  it  distinctly.  The  ancient  books 
prove  it;  and,  in  addition,  it  has  been  regularly  received  from  1717  down  to  the  latest 
of  these  books  ;  there  are  entries  of  this  modus  for  Litton  hay-tithe.  The  parol  testi- 
mony is  satisfactory  as  to  this  modus.  The  observation  in  opposition  to  any  such 
modus  which  was  made  in  the  last  case,  is  also  made  in  this  ;  I  mean  the  observation 
on  the  ancient  instrument,  improperly  called  the  deed  of  composition.  The  observa- 
tion is  in  truth  less  strong  in  this  case  than  in  the  last.  At  any  rate,  it  receives  the 
same  answer  from  the  equivocal  meaning  in  these  ancient  instruments  of  the  word 
tithes,  which,  as  I  have  said,  in  my  opinion,  is  to  receive  its  construction  from  usage, 
unless  the  phrase  be  so  pointed  at  tithes  in  kind,  that  it  cannot  be  otherwise  under- 
stood. It  is  not  so  in  this  instance.  I  think,  therefore,  this  modus  sufficiently  proved. 
But  the  question  is,  whether  it  covers  any  thing  beyond  Litton  proper.  It  is  strongly 
contended,  that  it  covers  all  the  lands  situated  within  Halton  Gill,  Upper  and  Nether 
Hesselden,  Cosh  and  Foxup.  Upon  this  question,  the  evidence  stands  thus  :  all  the 
parol  testimony,  though  somewhat  loosely  expressed,  means  to  represent,  that  the 
16s.  8d.  was  paid  by  the  occupiers  of  Litton  proper.  The  answer  expressly  states  the 
fact  so,  adding,  that  it  was  paid  by  them  for  convenience.  All  the  terriers,  and  the 
ancient  account  books,  mentioning  the  receipt  of  the  16s.  8d.,  speak  generally  of 
Litton.  They  are,  therefore,  equivocal  upon  this  point.  On  the  other  hand,  there  is 
abundance  of  evidence  to  shew  that  Halton  (iill,  and  the  other  districts,  are  within 
the  manor  of  Litton,  and  that  although  there  is  now  a  marked  division  between 
these  districts  and  Litton  proper,  it  is  of  modern  origin,  in  the  beginning  of  this 
century,  and  for  a  special  purpose.  Such  is  the  effect  of  the  evidence.  It  seems  to 
me,  that  I  must  adopt  the  conclusion  afforded  me  by  the  only  distinct  testimony  upon 
the  point,  that  is,  the  modern  usage,  rather  support-[114]-ed  as  it  is  than  contradicted 
by  the  more  ancient  evidence.  The  fact  is,  that  the  modus  has  been  paid  by  the 
occupiers  of  Litton  proper ;  and  it  is  but  a  poor  answer  to  this  fact  to  say,  that  it  was 
done  for  convenience.  This  usage  puts  a  construction  upon  the  general  terms  used  in 
the  terriers  and  the  old  books.  It  is  no  small  support  to  this  view  of  the  subject,  that 
all  the  other  districts,  though  they  may  be  legally  within  Litton,  and  may  be  parcel  of 
the  manor  of  Litton,  are  yet  known  in  common  parlance  by  other  names.  They  were 
conveyed  in  the  reign  of  Hen.  8,  by  their  own  sepai'ate  names.  It  would,  as  it  seems 
to  me,  be  contrary  to  all  reason,  to  make  the  legal  relation  between  these  separate 
divisions  and  Litton  control  the  whole  natural  meaning  of  the  evidence,  respecting 
the  modus,  it  being  distinctly  admitted  that,  for  many  years,  the  modus  has  been  paid 


1  Y.  &  J.  115.  NORTON    V.  HAMMOND  609 

by  the  occupiers  of  Litton  proper  only,  and  there  being  no  evidence  whatever  that, 
at  an  earlier  period,  the  occupiers  in  the  other  divisions  contributed.  I  allow,  there- 
fore, this  modus  as  to  Litton  proper,  but  disallow  it  as  to  all  the  other  divisions.  I 
think  that,  under  the  circumstances,  the  modus  being  too  largely  pleaded,  would  not 
be  a  just  reason  for  not  giving  them  the  benefit  of  it,  in  its  more  limited  sense.  The 
plaintifl'  cannot  be  misled  as  to  the  e\idence. 

The  next  subject  is  the  Kirkgill  hay-modus.  It  is  admitted  on  the  part  of  the 
defendants,  that  they  have  not  stated  the  amount  of  the  rent  accurately.  They  call 
it  61.  9s.  O^d.  They  now  say,  it  should  have  been  71.  9s.  This  last  sum  was  the 
amount  of  the  old  rent.  Two  of  the  farms  having  come  into  the  hands  of  the  lord, 
so  much  of  the  rent  has  ceased  to  be  paid.  I  will  not  consider  this  inaccuracy  as 
prejudicing  the  defendants  in  their  plea.  It  is  however  an  illustration  of  the  objection 
to  this  species  of  modus,  since  the  6d.  in  the  pound  on  the  reduced  sum  of  61.  9s.  O^d. 
appears  to  be  the  amount  of  the  modus,  which  has  of  late  years  been  actually  paid  ; 
and  the  parson,  by  [115]  the  extinction  of  part  of  the  rent,  lost  part  of  the  modus. 
The  question  is,  whether  this,  as  it  is  pleaded,  is  not  a  shifting  modus,  and  therefore 
bad  ?  It  seems  to  me  to  be  so.  I  am  far  from  saying,  that  it  is  exactly  like  any  of  the 
cases  which  have  occurred  ;  but  it  is  within  their  principle.  Because  the  modus,  as  it 
is  laid,  must,  or  at  least  may  be,  pei'petually  shifting,  so  that  the  clergyman  can  never 
know  by  whom  it  is  to  be  paid,  nor  what  amount  any  one  of  the  tenants  is  to  pay. 
According  to  the  constitution  of  the  modus,  the  amount  of  the  payment  by  each  indi- 
vidual is  of  right  to  depend  on  an  agreement  made  between  other  parties,  of  which 
no  notice  need  be  given  to  him,  and  which  he  has  no  visible  means  of  ascertaining. 

One  of  the  cases  cited  somewhat  approaches  to  the  present.  It  is  that  of  ll'olley 
V.  HadJkUl  (3  Price,  210  ;  3  Eagle  &  Y.  775).  There,  a  sum  of  21.  8s  Id.,  payable  for 
a  township,  each  of  the  occupiers  contributing  his  proportion,  was  held  bad,  because 
it  did  not  appear  what  those  propoitions  were.  So  in  this  case  6d.  in  the  pound  on 
71.  9s.  is  to  be  paid,  each  occupier  contributing  his  proportion.  It  is  said,  that  the 
proportions  are  regulated  by  the  proportions  of  the  rent  which  they  pay  to  the  lord  ; 
but  that  is  uncertain,  because  it  varies  as  the  farms  ai'e  changed,  anil  lands  are  taken 
from  one  and  laid  to  another  ;  and  the  proportions  to  be  paid  to  the  incumbent  depend 
on  the  contract  to  be  made  between  the  loi'd  and  the  several  parties  concerned  in 
the  allocation,  over  which  the  clergyman  has  no  control,  and  of  which  he  has  not 
necessarily  any  notice.  It  would  have  been  a  difterent  question  if,  as  in  the  other 
moduses  which  I  have  already  examined,  all  the  occupiers  had  been  liable  to  a  specific 
sum,  though  that  sum  had  been  calculated  at  6d.  in  the  pound,  on  the  total  of  the 
lord's  rent.  I  think  this  is  a  bad  modus  within  the  principle  of  those  cases  which  have 
been  cited.  There  remain  two  other  hay-nioduses,  6s.  8d.  [116]  for  Hawkswick,  and 
4s.  8d.  for  Old  Coates.  I  am  of  opinion  that  they  are  eleaily  established.  It  seems 
unnecessary  to  enter  into  more  detail.  I  find  in  my  notes  that  they  were  hardly 
disputed. 

I  am  of  opinion  with  the  defendants  as  to  all  those  which  are  called  the  parochial 
moduses,  except  where  nothing  is  paid  under  five.  I  do  not  see  how  these  last  can 
be  supported  ;  as  to  the  arrangement  for  six  and  upwards,  the  irregularities  balance 
each  other ;  but  where  nothing  is  paid  under  five,  it  seems  a  pure  non  decimando, 
without  compensation  to  the  incumbent.  Where  1  d.  is  paid,  there  is  no  such  objection  ; 
and  such  a  mode  of  tithing  has  been  sustained.  I  am  of  opinion,  that  the  milk  modus 
is  good  :  the  mode  of  tithing  for  calves  and  foals  is  good  ;  that  for  lambs  is  bad,  and 
in  like  manner  that  for  fleeces,  and,  for  the  same  reason,  that  for  geese.  I  can  see  no 
objection  to  the  garth  or  garden-penny,  nor  to  the  4d.  for  eggs  and  young  poultry. 
It  will  be  understood  by  the  plaintiiT,  that,  if  he  is  dissatisfied  with  any  of  the  opinions 
I  have  stated,  it  is  in  his  option  to  have  issues.  Where  I  am  against  him,  the  only 
consequence  is,  that  I  refuse  the  account.  Upon  the  points  on  which  I  am  for  him,  I 
have  not  sufficient  doubt  to  oflFer  an  issue  to  the  occupiers.  There  is,  however,  one 
point  in  which,  if  the  practice  of  the  Court  in  matter  of  tithes  as  against  a  rector 
permitted  a  reference  to  the  master,  the  defendants  would,  I  conjecture,  probably 
supply  what  seems  defective  in  the  ease  as  it  stands  upon  this  record.  I  allude  to  the 
fact,  that  the  new  inclosures  now  in  their  own  manurance,  were  parcel  of  the  posses- 
sions of  the  monasteiy  at  the  dissolution,  and  the  metes  and  bounds  of  those  inclosures. 
However,  I  conceive,  that  the  established  practice,  favourable  to  ecclesiastical  plaintiffs, 
requires  that  I  should  act  upon  the  case  as  it  now  stands  upon  the  record. 

Ex.  Div.  IV.— 20 
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[117]     Before  the  Lord  Chief  Baron. 

Thomas  Wiseman  and  John  Benley,  Pluintiffs ;  John  Westland,  John  Fisher, 
Jeremiah  Benson,  and  Mary  his  Wife,  Peter  Davis,  and  George  Stan- 
bridge,  Defendants.  Nov.  16th,  21st,  1826. — Mortgage  by  demise  for  a  term  of 
years.  The  mortgagor  does  not  deliver  to  the  mortgagee  the  purchase  deed, 
conveying  the  freehold  to  the  mortgagor,  but  keeps  it  back,  and  subsequently 
deposits  it  with  another  person  as  a  security  for  a  loan  :  the  conveyance  to  the 
mortgagor  and  the  mortgage  were  executed  within  a  day  of  each  other,  and  were 
both  registered  on  the  same  day  ;  the  deposit  was  not  made  for  a  considerable 
time  afterwards;  but  no  notice  by  the  subsequent  incumbrancer  of  the  mortgage 
being  proved,  and  being  denied  by  his  answer,  it  was  held,  that  he  was  entitled 
to  the  benefit  of  the  deposit,  as  against  the  moitgagee  :  and  was  not  bound  to 
deliver  up  to  him  the  conveyance. — The  registry  of  a  deed  is  not,  of  itself,  notice 
as  against  a  subsequent  puichasei'  or  incumbrancer. — The  common  decree  in  fore- 
closure does  not  direct  the  delivery  up  of  the  title  deeds  by  the  mortgagor  to 
the  mortgagee  in  case  of  foreclosure  ;  but,  merely,  that  the  mortgagee  shall  be 
absolutely  barred  and  foreclosed  of  all  right  and  equity  of  redemption.  And  it 
is  only  where  there  is  a  covenant  to  deliver  them,  in  case  of  default  in  payment 
of  the  principal  money  and  interest,  that  the  Court  makes  such  a  decree. 

[Distinguished,  Newton  v.  Beck,  18.58,  3  H.  &.  N.  220.] 

By  indenture  of  demise,  by  way  of  mortgage,  dated  2d  May,  1818,  Philip,  Emma, 
and  Mary  Dodsworth  demised  to  Thomas  Thompson,  his  executors,  administrators, 
and  assigns,  certain  hereditaments  and  premises  at  Kiik  Ella,  near  Kingston  upon 
Hull,  for  a  term  of  2000  years,  subject  to  redemption  on  payment  of  5001.  and  interest 

Philip,  Emma,  and  Mary  Dodswoith,  were  entitled  to  the  property  comprised  in 
the  mortgage  as  tenants  in  common  in  fee.  In  July,  1818,  Mary  Dodsworth  married 
the  defendant  Jeremiah  Benson.  In  1819,  the  defendant  Benson  purchased  of  I'hilip 
and  Emma  Dodsworth  their  respective  two-third  parts  or  shares  of  the  property, 
subject  to  the  mortgage  to  Thompson,  and  by  indentures  of  lease  and  release 
dated  24th  and  25th  Mai'ch,  1819,  the  two-third  parts  or  shares  of  Philip  and  Emma 
Dodsworth  were  conveyed  by  them,  subject  to  the  mortgage  to  1  hompson,  to  the 
defendant  Stanhridge,  in  trust  for  Benson.  These  deeds  were  registered  at  Beverley 
shortly  after  the  execution  thereof. 

By  indenture,  dated  26th  March,  18U',  Benson  appointed  and  demised  the  two- 
third  parts  conveyed  by  the  last-mentioned  indentures  to  the  plaintift"  Wiseman,  for 
the  term  of  1000  years,  with  a  proviso  for  redemption  on  [118]  payment  of  200l.  and 
interest.     A  memorial  was  registered  of  the  mortgage. 

The  deeds  of  2-tth  and  25th  March,  1819,  were  not,  on  the  execution  of  the  last- 
mentioned  mortgage,  delivered  by  Benson  to  Wiseman,  nor  were  they  so  delivered  at 
any  subsequent  time.  In  Januarj',  lf<23,  a  commission  of  bankrupt  issued  against 
Benson  ;  and  the  defendants  Westland  and  Fisher  were  appointed  assignees  of  his 
estate  and  effects. 

By  indentin-e,  dated  25th  November,  1825,  the  mortgage  to  Thomp.son  and  the 
principal  money  and  interest  due  thereon,  then  amounting  to  5461.  15s.  were  assigned 
to  the  plaintiff  Benley  in  trust  for  the  plaintiff  W  iseman.  On  the  3d  March,  1823, 
the  plaintiffs  filed  their  bill  of  foreclosure  against  Westland  and  Fisher,  as  assignees 
of  Benson,  Benson  and  his  wife,  and  Peter  Davis,  and  George  Stanbridge.  The  bill 
alleged,  that  at  the  time  of  the  execution  of  the  mortgage  of  26th  March,  1819,  the 
defendant  Benson  pretended  to  deliver  to  the  plaintiff"  Wiseman,  all  the  title  deeds 
and  writings  in  his  possession  belonging  to  the  premises ;  but  that  the  plaintiff  had 
since  discovered  that  he  had  not  delivered  the  indentures  of  the  24th  and  25th  March, 
1819;  and  that  he  had  subsequenth  deposited  the  same  in  the  hands  of  the  defendant 
Peter  Davis,  as  a  security  for  the  payment  of  a  sum  of  money  to  the  defendants  Davis 
and  Stanbridge,  or- one  of  them.  The  l)ill  char-ged  the  deferrdants  Davis  arrd  Starr  bridge 
with  krrowledge  of  the  mor-tgage  at  the  time  when  the  deeds  wer'e  deposited.  And 
also  charged  that  the  deeds  of  24th  and  25th  Mar'ch,  1819,  and  the  mortgage  of  26th 
March,  1819,  wer-e  registered  on  the  same  day,  and  that  the  deeds  were  rrot  deposited 
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until  after  that  time.  The  bill  prayed,  in  addition  to  the  usual  relief  in  foreclo.sure, 
that  Davis  and  Stanbridge  might  deliver  up  the  deeds  of  24th  and  25th  March,  1819. 

The  defendants,  Davis  and  Stanbridge,  by  their  answer,  [119]  stated  that  Benson, 
in  the  middle  of  the  year  1820,  deposited  the  deeds  with  Davis  as  a  collateral  security 
for  the  payment  of  the  joint  and  several  promissory  note  for  1001.  of  Benson  and 
Stanbridge  as  his  surety,  and  that  Stanbridge  afterwards  paid  the  note  in  his  own 
discharge,  and  the  deeds  were  delivered  to  him  by  Davis  :  and  Stanbridge  claimed  to 
have  a  lien  on  them  for  the  1001.  and  interest.  Both  the  defendants  denied  knowledge 
or  notice  of  the  plaintiff's  mortgage  until  the  month  of  December.  1822,  when  they 
received  such  notice  by  searching  the  register.  But  they  admitted  the  deeds  to  have 
been  deposited  with  them  after  the  mortgage  had  been  registered. 

The  case  made  by  the  defendants  was  established  in  evidence,  and  no  evidence  of 
notice  on  their  part,  was  adduced  by  the  plaintiffs. 

Cooper,  for  the  plaintiffs.  The  plaintiff  Wiseman  is  entitled  to  the  deeds  of  23d 
and  2-l:th  March,  1819,  the  same  not  having  been  wilfully  or  fraudulently  left  by  him 
with  Benson,  but  having  been  fraudulently  kept  back  and  concealed  by  the  latter. 
The  only  case  in  which  a  subsequent  incumbrancer  is  preferred  to  a  prior  moitgagee, 
is  when  the  deeds  are  wilfully  and  fraudulently  suffered  by  the  mortgagee  to  remain 
in  the  hands  of  the  mortgagor,  who  is  thereby  enabled  to  practise  a  fraud  on  the 
subsequent  incumbiancer.  It  certainly  has  been  decided,  that  the  registry  of  a  deed 
is  not  of  itself  notice,  but  the  propriety  of  that  decision  has  been  questioned  in  a  work 
of  considerable  authority  among  conveyancers  (Sugden,  Vend.  p.  675,  et  seq.). 
Supposing  the  Court  to  hold  that  the  defendant  Stanbridge  had  not  notice  of  the 
plaintiff's  security,  yet,  in  the  event  of  a  foreclosure,  the  plaintiff  would  be  entitled  to 
require,  as  part  of  the  decree,  that,  in  the  event  of  the  defendants  not  re-[120]-deem- 
ing,  they  should  deliver  up  all  deeds  and  writings  in  their  possession  or  power. 

Jervis  and  Belt,  for  the  defendant  Stanbridge.  The  defendant  Stanbridge  is  an 
equitable  mortgagee  for  a  valuable  consideration,  without  notice  of  the  plaintiff's 
incumbrance.  It  is  clear,  that  an  equitable  mortgage  may  be  made  without  any 
writing,  or  even  a  single  word  passing  between  the  parties.  Ex  parte  Kensington 
(2  Ves.  &  B.  79).  Ex  jmrte  Comiiig.{b)  Stanbridge  being  an  equitable  mortgagee, 
without  notice,  who  has  obtained  possession  of  the  title  deeds,  the  Court  will  not 
interfere  to  take  those  deeds  from  him  for  the  benefit  of  a  prior  incumbrancer.  Head 
V.  Egerton.{c)  It  is  clearly  established  that  the  registry  of  a  deed  is  not  of  itself 
notice.  //  illiams  v.  Sorrell  (4  Ves.  389).  Bedford  v.  Backhome  (W.  Kelyn.  5). 
Morerork  v.  Dkkins  (Amb.  678).  BusheU  v.  Bushell  (1  Scho.  &  Lefr.  90).  Biddnlph  v. 
St.  Joli'n.(h)  The  usual  decree  in  foreclosure  does  not  decree  the  delivering  up  of 
title  deeds  in  the  mortgagor's  possession. 

Cooper,  in  reply,  shortly  contended  that  it  was  the  constant  practice  in  bills  of 
foreclosure,  to  pray  that,  in  default  of  redemption,  the  mortgagor  might  deliver  up  all 
deeds  in  his  possession  or  power. 

The  case  stood  over  for  judgment. 

Nov.  21st. — Alexander,  C.  B.  This  is  a  bill  for  a  foreclosure,  in  [121]  which 
one  or  two  points  have  been  discussed.  [His  Lordship  then  stated  the  facts  as 
collected  from  the  pleadings  according  to  the  preceding  statement.]  The  only  special 
circumstance  in  this  suit,  is  the  equitable  mortgage  to  Stanbridge,  which  must  depend 
entirely  on  the  question  of  notice.  No  actual  notice  has  been  pioved,  and  I  must 
therefore  assume  that  he  had  not  any  notice  of  the  plaintiff's  mortgage  when  the 
deposit  was  made.  The  first  question  which  suggests  itself  is,  whether  the  registry  of 
the  mortgage  was  constructive  notice  to  Davis,  by  whose  acts  Stanbi-idge  would 
unquestionably  be  affected  ;  as  notice  to  the  one  would  clearly  have  been  notice  to  the 
other.  It  has  been  solemnly  decided,  that  the  registry  of  a  deed  does  not  itself 
amount  to  notice,  and  no  speculative  opinions  of  any  person,  however  enlightened  he 

{h)  9  Ves.  115.  See  Russel  v.  B.usxel,  1  Bro.  C.  C.  269;  where  the  point  seems 
to  have  been  first  decided.  See  also  Ex  parte  Momitfmi,  14  Ves.  606  ;  Ex  parte  Combe, 
1 7  Ves.  .369.  In  Ex  parte  Kensim/loit,  Lord  Chancellor  Eldon  states,  that  he  had  often 
expressed  his  surpi'ise  how  the  law  came  to  be  so  settled. 

(c)  3  P.  Will.  280.  In  Ex  piarte  Kensington  the  Lord  Chancellor  notices  this  as  a 
remarkable  case. 

{h)  2  Scho.  &  Lefr.  521.     See  also  Patch  on  Mortg.  345,  et  seq. 
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may  be,  would  induue  me  to  depart  from  a  decided  case.  I  must  therefore  hold  that 
Stanbii'dge  had  not  notice,  and  that  he  is  entitled  to  the  benefit  of  the  deposit  as  an 
equitable  mortgage.  Another  difficulty  has  been  suggested,  l>ut  on  which  I  am 
equally  clear.  To  this  point  I  should  not  have  considered  it  necessary  to  advert,  but 
that  some  stress  has  been  laid  upon  it  in  the  course  of  the  argument  This  is  a 
common  bill  of  foreclosure,  and  makes  no  special  ground  for  the  delivery  up  of  title 
deeds.  The  common  decree  of  foreclosure  is  nothing  more  than  that  the  defendant 
do  pay,  on  a  given  day,  the  principal  money,  interest,  and  costs,  and,  in  default 
thereof,  do  stand  al^solutely  barred  and  foreclosed  of  and  from  all  equity  of  redemp- 
tion, of,  in,  and  to  the  mortgaged  premises,  the  decree  contains  no  direction  whatever 
with  respect  to  the  title  deeds.  I  do  not  mean  to  .say,  that  if  there  were  a  special 
contract  for  the  delivery,  after  default,  of  the  title  deeds  to  the  mortgagee,  that  the 
Court  would  not  so  decree  on  a  proper  case  being  made  out.  But  it  is  never  done  in 
a  case  like  this,  e.\cept  under  particular  ciicumstances ;  and  I  certainly  should  not 
do  it  in  this  case,  as  the  mortgagees  are  only  mortgagees  for  terms  of  years.  [122] 
I  have  never  found  it  established  in  any  case,  that  a  termor  is  entitled,  on  account  of 
the  length  of  his  term,  to  the  deeds.  The  freeholder  is  entitled  to  retain  them,  to 
avail  hunself  of  a  forfeiture  by  the  termor.  I  never  found  any  direction  or  decree  to 
this  efl'ect.  On  this  ground,  therefore,  as  there  is  no  special  contract  stated  here  for 
the  delivery  of  the  deeds,  I  am  of  opinion  that  the  plaintifl"  is  not  entitled  to  that 
relief.  The  plaintiff  in  this  case  is  nothing  more  than  a  mortgagee  for  a  term  of  years, 
and  he  de.sires  to  have  the  deeds  relating  to  the  freehold  delivered  up  to  him  :  this  I 
cannot  decree.  The  other  objection  made  to  the  delivery  up  of  the  deeds  by 
Stanbi'idge,  is  also  a  valid  one,  viz.  that  he  is  a  mortgagee  without  notice  of  the 
plaintiff"'s  title  and  not  bound  to  deliver  them  up.  Evans  v.  Bicknell  (6  Ves,  174)  has 
settled  the  law  with  respect  to  prioritj'  as  among  mortgagees.  The  plaintiff  must 
take  the  common  decree  for  a  foreclosure.  The  mortgagee  Stanbridge  must  have  a 
right  given  to  him  to  redeem  to  the  extent  of  the  two-thirds.  Benson  and  his  wife 
must  have  the  like  power  as  to  the  one-third. 

The  decree  declared  that  the  plaintiff  Wiseman  was  not  entitled  to  have  the  deeds 
in  Stanbridge's  possession  delivered  up  to  him,  and  contained  the  usual  dir'cctions  in 
foreclosure,  as  to  the  5001.  affecting  the  whole  estate,  and  as  to  the  2001.  affecting  the 
two-thirds.  The  defendants,  generally,  except  Davis,  to  be  at  liberty  to  redeem  the 
mortgage  for  .5001.  and  Mary  Ben.son  to  be  at  liberty  to  redeem  the  mortgage  for  2001. 


[123]    Before  the  Lord  Chief  Baron. 

The  Bishop  of  Carlisle  v.  Blain.  May  2d,  3d,  Nov  21st,  1826.— Bill  by  the 
impropriate  rector  of  A.  for  predial  tithes  of  land,  allotted  under  an  inclosure  act. 
The  defence  was,  that  the  land  allotted  was  awarded  in  lieu  of  a  right  of  common 
in  A.,  appurtenant  to  a  tenement  in  the  parish  of  B.  ;  and  that  the  tenement  in 
B.  was  protected  from  all  tithes  by  a  fai'm  modus  of  20s.  payable  to  the  rector  of 
B.,  and  therefore  that  the  modus  for  the  tenement  protected  the  allotment  The 
Court  however  decreed  an  account. — By  the  common  law,  and  also  by  general 
presumption,  all  tithes  are  due  to  the  incumbent  of  the  parish  where  they  arise  ; 
and,  therefore,  tithes  renewing  upon  a  common  are  due  to  the  incumbent  of  the 
parish  in  which  the  common  is  situate,  and  not  to  the  incumbent  of  the  parish  in 
which  the  tenement,  to  which  the  common  is  appurtenant,  is  situate,  if  that  same 
tenement  be  in  a  different  parish.  Custom  may  however  vary  this. — When  the 
tenement  is  in  one  parish,  and  the  common  in  another,  the  incumbent  of  the  farm 
is  not  of  right,  and  by  the  common  law,  independently  of  custom  or  prescription, 
entitled  to  the  tithes  arising  upon  the  common  ;  and  if  the  common  be  inclosed, 
the  allotment  will  become,  by  the  general  I'ule,  for  the  purpose  of  tithes,  parcel 
of  the  parish  in  which  it  is  actually  situate. — An  incumbent  of  one  parish  is 
capable  of  tithes  in  another,  as  a  portionist  or  in  nature  of  a  portionist,  but  it  is 
incumbent  on  him,  as  claiming  against  a  common  right,  to  prove  his  title  strictly, 
either  by  producing  an  actual  grant  or  evidence  of  usage,  affording  by  presump- 
tion legal  evidence  of  a  grant. — Evidence  of  usage  to  receive  certain  mixed  tithes 
by   an    incumbent   in   another   parish,   as   a   portionist,  or   in  the  nature  of  a 
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portionist,  is  not,  of  itself,  evidence  of  a  right  to  receive  the  tithes  of  all  descrip- 
tion, which  the  lands  may  produce  under  any  circumstances. 

This  was  a  bill  by  the  Bishop  of  Carlisle,  as  the  impropriate  rector  of  Dalston,  in 
the  county  of  Cumberland,  against  an  occupier  of  lands  iu  the  parish,  for  an  account 
and  satisfaction  of  the  tithes  accrued  due  since  1821,  of  barley,  oats,  and  other  corn 
and  grain,  upon,  and  from  an  allotment  or  parcel  of  land,  formerly  parcel  of  a  common 
called  Broadfield,  in  the  parish  of  Dalston.  The  defendant  admitted  the  title  of  the 
plaintiff  as  rector ;  but  stated,  that  John  Wilson,  of  Castle  Sowerby,  Esq.  had  been 
for  many  years,  and  then  was  the  owner  of  an  ancient  freehold  farm  or  tenement, 
called  Thistlewood,  otherwise  Thistlethwaite,  containing  in  the  whole  200  acres  of 
arable,  meadow  and  pasture  ;  of  which,  as  the  defendant  believed,  the  dwelling  house 
on  the  said  farm,  and  about  60  acres  of  the  said  lands,  were  situate  in  ov  within  the 
manor  and  parish  of  Castle  Sowerby  ;  and  that  the  remainder  was  situate  in  or  within 
the  hamlet  of  Middlesceugh,  in  the  said  county,  which  said  hamlet  was  reputed  to  be 
in  the  parish  of  St.  Mary,  Carlisle,  in  the  county  of  Cumberland  That  certain  lands, 
comprising  many  acres,  formerly  commons  and  waste  lands,  called  Castle  Sowerby 
Common,  [.124]  but  since  inclosed,  which  were  situate  within  the  manor  of  Castle 
Sowerby,  nearly  adjoined  to  the  said  ancient  farm,  called  Thistlewood,  otherwise 
Thistlethwaite,  on  the  south  side  thereof.  That  other  lands  comprising  also  many 
acres,  and  formerly  also  waste  or  common  lands,  called  Broadfield  Common,  but  since 
inclosed,  and  which  were  situate  in  the  parish  of  Dalston,  also  nearly  adjoined  the 
said  ancient  farm,  called  Thistlewood,  otherwise  Thistlethwaite,  on  the  north  or  other 
side  thereof.  That  the  owners  or  occupiers  of  the  said  ancient  farm  had  immemorially 
had  and  enjoyed  common  rights  upon  each  of  the  said  wastes  or  commons,  appendant 
or  appurtenant.  '1  hat  the  Dean  and  Chapter  of  Carlisle  were  the  impropriate  rectors 
of  Castle  Sowerby.  That,  from  time,  &c.  there  had  been  paid  and  payable  at 
Michaelmas,  in  each  year,  to  the  said  Dean  and  Chapter  of  Carlisle  as  such  impropriate 
rectors  of  Castle  Sowerby,  by  all  and  every  the  occupiers  and  occupier  of  the  said 
ancient  farm,  called  Thistlewood,  otherwise  Thistlethwaite,  aforesaid,  a  modus  or 
customary  payment  of  20s.  per  annum,  and  no  more,  in  lieu  and  full  satisfaction  of 
and  for  all  manner  of  tithes  arising,  growing,  renewing,  or  increasing  in  or  upon  the 
said  ancient  farm,  as  also  of  the  commons  or  wastes  either  in  Castle  Sowerby,  or 
Dalston,  so  appendant  or  appurtenant  to  the  said  ancient  farm  or  tenement.  The 
defendant  then  stated  an  inclosure  act  in  1767,  by  which  allotments  were  made  to 
the  Dean  and  Chapter  of  Carlisle,  and  the  vicar  of  Castle  Sowerby,  in  discharge  of  all 
rectorial  and  vicarial  tithes,  with  an  express  exception  of  a  modus  oi'  prescription  of 
20s.  for  Thistlewood  in  lieu  of  corn-tithes. 

The  defendant  contended  that  it  was  by  mistake  stated  in  the  act,  that  the  modus 
was  payable  only  in  lieu  of  corn-tithes,  and  that  the  lands  out  of  which  the  same  were 
described  by  the  said  act  as  issuing,  were  all  situate  in  or  within  the  said  parish  of 
Castle  Sowerby  ;  for  that  the  said  [125]  modus  was  payable  in  lieu  and  full  satisfac- 
tion of  all  tithes,  and  a  part  only  of  the  said  ancient  farm  and  lands  was  situate  in 
the  said  parish  of  Castle  Sowerby,  and  the  residue  of  such  lands  were  in  the  hamlet  of 
Middlesceugh  :  and  the  defendant  contended,  that  notwithstanding  some  of  the  said 
lands  were  in  the  hamlet  of  Middlesceugh,  yet  that  the  portion  of  tithes  which  arose 
from  off  such  last-mentioned  lands  originally  belonged,  and  that  the  modus  payable  in 
respect  thereof,  also  belonged  to  the  Dean  and  Chapter  of  Carlisle,  and  not  to  the 
plaintiff,  as  the  rector  of  Dalston  That  no  tithe  in  kind,  nor  any  other  recompense 
or  satisfaction,  except  the  said  modus  so  paid  and  payable  to  the  Dean  and  Chapter  of 
Carlisle,  had  been  ever,  within  the  memory  of  man,  paid  by  or  on  behalf  of  any 
occupier  of  the  said  ancient  farm. 

The  defendant  then  stated  an  act  of  the  year  1803,  for  inclosing  lands  in  (among 
other  parishes  and  places)  the  township  of  Middle.sceugh  and  Brenthwaite,  in  the 
parish  of  St.  Mary,  Carlisle,  and  the  townships  of  Roughton,  Gaitskill,  and  Ivegill,  in 
the  parish  of  Dalston,  in  the  honour  of  Penrith,  and  forest  of  Inglewood,  by  which  an 
allotment  of  27  acres,  3  roods,  12  poles,  was  allotted  to  Wilson,  in  lieu  of  his  right  of 
common  in  Broadfield,  in  respect  of  Thistlewood  farm,  which,  and  other  lands 
described  in  the  answer,  some  of  which  had  been  purchased  by  the  defendant,  and 
others  allotted  to  him  on  inclosure,  were  occupied  by  the  defendant  from  1821  to  1822 
The  defendant  insisted  that  the  modus  for  the  ancient  farm  covered  the  allotment. 
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And  he  stated  that  the  allotment  cand  some  of  the  lands  were  originally  barren  land, 
and  had  only  been  cultivated  within  the  last  six  years ;  and  claimed  the  benefit  of  the 
statute  Edw.  6. 

The  plaintiff  in  the  first  instance  relied  on  bis  common  law  right,  as  rector,  to  the 
tithes  in  Dalston. 

The  defendant  proved  the  locality  and  quantity  of  his  lands  to  be  as  stated  in  his 
answer ;  and  the  several  in-[126]-closure  acts  and  awards  stated  in  the  answer  were 
read  in  evidence.  The  defendant  also  produced  ancient  books  of  the  Dean  and 
Chapter  of  Carlisle,  commencing  in  1635,  containing  entries  of  the  receipt  of  the 
modus  of  20s.  for  Thistlethwaite,  and  produced  several  conveyances  of  Thistlewood, 
as  an  ancient  farm.  The  parol  testimony  for  the  defendant  proved  that  no  tithes  had 
ever  been  rendeied  except  the  20s.  The  exemption  under  the  statute  Edw.  6,  was 
supported  by  the  evidence  of  witnesses,  who  deposed  to  its  having  formerly  been 
barren  and  uncultivated  land,  and  that  considerable  expense  had  been  incurred  in 
liming  and  manuring  it,  but  did  not  make  out  that  the  soil  was  naturally  unproductive, 
or  required  extraordinary  labour  or  expense  to  bring  it  into  cultivation. 

Martin,  H.,  and  Phillimore,  for  the  defendant.  Although  the  ancient  farm  is 
situate  in  Castle  Sowerby,  and  the  common  is  partly  in  Dalston,  yet  the  allotment 
follows  the  ancient  farm,  and  is  protected  by  the  modus  covering  the  ancient  farm. 
The  Court  will  make  no  distinction  between  the  common  and  the  estate.  Lambirt  v. 
Cummwij,{a)  Monrader  v.  IFatson  (3  Burr.  1375;  2  Eagle  &  Y.  197),  Steele  v.  Minms 
(5  Barn.  &  Aid.  22  :  3  Eagle  &  Y.  1063).  It  is  no  objection  to  the  modus,  that  it  is 
payable  to  the  impropriator  of  Castle  Sowerby  and  not  to  the  rector  of  Dalston  :  the 
Dean  and  Chapter  of  Carlisle  may  be  poitionists  of  the  latter.  We  had  no  lands  in 
Dalston,  but  from  our  vicinage  had  right  of  common  appurtenant  to  our  lands  in 
Castle  Sowerby.  It  never  could  be  intended  that  we  should  not  only  pay  the  20s. 
but  also  tithes.  Nor  could  it  be  intended  by  the  Inglewood  Forest  Act  to  destroy 
the  modus  of  20s.  With  respect  to  the  exemption  under  the  statute  of  Edw.  6,  we 
admit  the  evidence  in  [127]  support  of  it  is  not,  according  to  the  effect  of  the  modern 
decisions,  of  the  strongest  description.  Stockivell  v.  Terry  (1  Ves.  sen.  115  ;  2  Eagle  &  Y. 
118).  It  is  shewn  by  the  evidence  that  a  considerable  expense  was  incurred  in  liming 
the  lands.  In  Kingsmill  v.  Billinylei/  (3  Price,  465;  3  Eag.  &  Y.  791),  the  Court  held 
extraordinary  liming  and  manuring  sufficient  to  shew,  that  the  lands  were  not  of  good 
quality.  The  question  in  this  case  is,  whether  we  have  bestowed  extraordinary 
labour  and  expense  to  render  the  land  productive. 

To  rebut  the  evidence  of  the  defendant,  the  plaintiff  produced  the  endowment  of 
Castle  Sowerb}',  dated  in  1307,  in  which  the  tithes  of  corn  and  grain  were  expressly 
excepted  and  reserved.  Terriers  of  1731,  1749,  1750,  expressly  stating  the  corn 
tithes  to  be  payable  to  the  Dean  and  Chapter  of  Castle  Sowerby  or  their  lessees,  and 
enumerating  the  several  tithes  payable  to  the  vicar,  but  containing  no  mention  of  the 
20s.  for  Thistlethwaite.  He  also  relied  upon  the  inclosure  acts,  as  shewing  that  the 
modus  was  payable  for  corn  tithes  only,  and  not  for  such  tithes  as  a  common  would 
produce. 

Aberciombie  and  Boteler,  for  the  plaintiff.  We  do  not  dispute  that  there  is  a 
modus  of  20s.  for  Thistlethwaite;  the  question  is,  for  what  is  it  payable  1  We 
contend  for  the  corn-tithes  only  :  and  if  we  make  out  that,  the  next  question  is, 
whether  it  covers  land  in  Dalston,  formerly  part  of  Broadfield  Common  ?  The  modus, 
if  we  are  right,  could  not  protect  the  tithes  of  a  common.  A  common  could  not 
produce  corn,  but  only  tithes  of  agistment,  lambs,  wool,  and  such  like  articles.  It 
was  so  held,  in  Moncader  v.  Jfakou  (3  Burr.  1375;  2  Eagle  &  Y.  197),  with  respect 
to  the  common  in  that  case  called  Swarland  Demesne,  'i'here  is  no  pretext  for  saying 
that  the  statement  in  the  Sowerby  inclosure  act,  that  the  20s.  [128]  was  for  corn- 
tithes,  was  a  mistake.  Our  evidence  clearly  shews  this.  The  terriers  are  wholly 
inconsistent  with  the  defendant's  case :  for  if  this  estate  had  been  exempt  from  all 
tithes,  it  would  have  been  stated  in  the  terriers,  that  no  small  tithes  were  payable  to 
the  vicar  in  respect  of  the  estate,  but  that  the  same  were  covered  by  the  20s. 

The  owner  of  this  estate  is  expresslj'  made  a  party  to  the  Sowerby  inclosure  act, 
and  yet  the  payment  is  applied  to  corn-tithes  onlv. 

No  reliance  is  to  be  placed  on  the  parol  testimony,  none  of  the  witnesses  going  so 

(a)  Bunb.  138.     Taken  also  from  the  Decree  book  in  1  Eagle  &  Y.  790. 
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far  back  even  as  the  date  of  the  Castle  Sowerby  inclosure  act.  The  extent  of  the 
evidence  is,  that  the  20s.  was  payable  for  all  the  tithes  which  then  affected  the  land. 
But  this  could  not  prejudice  the  rector's  right  to  tithes  of  articles  which  the  land  did 
not  then  produce,  Stoi-kti-ell  v.  Terry  ( 1  Ves.  sen.  11 5  ;  2  Eagle  &  Y.  US).  The  only  cases 
in  which  tithes  of  a  common  appurtenant  have  been  held  payable  to  the  parson  of  the 
parish  in  which  the  house  is  situate,  and  not  to  the  parson  of  the  parish  in  which  the 
common  is  situate,  are  cases  upon  customs.  Mickhhurgh  v.  C'rispe,(b)  Ethermgton  v. 
Hunt  (4  Wood,  368),  and  Bishop  v.  V}ikheder,{d)  bear  also  on  the  same  ground.  If 
the  Court  be  satisfied  that  the  modus  only  extended  to  tithes  of  corn,  it  must  of 
necessity  hold  that  the  modus  does  not  cover  the  tithes  of  the  allotment.  With 
respect  to  the  exemption  under  stat.  Edw.  6,  the  evidence  only  proves  that  the  land 
required  to  be  limed  and  manured.  The  land,  to  be  entitled  to  the  benefit  of  the 
exemption,  must  be  incapable  of  producing  a  crop  without  extraordinaiy  expenditure, 
and  not  merely  land  which  has  been  neglected  to  be  cultivated.  Jranrick  v.  C'vUins.(«) 
Kingsiiiill  v.  Billingsley  (3  Price,  465;  3  E.  &  Y.  791). 

[129]  Martin,  in  reply  to  the  plaiiititi's  evidence,  observed  that  the  Court  was  left 
in  the  dark  with  respect  to  usage  since  the  endowment.  The  plaiutitf  skipping  from 
the  endowment  in  130f,  to  two  terriers  in  1730  and  1750,  which  he  produced  as 
evidence  of  the  vicar's  right  to  the  small  tithes  in  Dalston  :  but  that  the  claim  of  an 
occupier  to  an  exemption  could  not  be  overthrown  by  the  effect  of  a  general  terrier. 

Alex.\ndek,  L.  C.  B.  The  plaintift'in  this  cause  is  the  Bishop  of  Carlisle,  as  the 
impropriate  rector  of  the  parish  of  Dalston.  The  defendant  is  an  occupier  of  certain 
lands  in  that  parish,  which  were  fornierlv  part  of  a  waste  called  Broadtield  Common, 
inclosed  under  an  act  passed  in  1 803.  1  he  claim  made  by  the  bishop  is  for  the 
predial  tithes  only.  He  states  his  title  to  be  to  all  the  great  or  predial  tithes  arising 
within  the  parish  of  Dalston.  Being  the  rector,  he  is  of  common  right  entitled  to 
them  ;  and  the  defendant  must  make  out  his  exemption.  He  claims  for  one  parcel 
of  land  an  exemption  under  very  peculiar  circumstances  With  respect  to  that  parcel 
of  land,  as  well  as  to  some  others,  he  claims  also  the  protection  of  the  statute  of  Edw.  6, 
as  to  barren  lands.  This  part  of  the  defence  may  be  easilj'  disposed  of.  I  shall  in 
the  first  instance  apply  myself  to  the  questions  which  arise  as  to  the  27a.  3r.  12p. 
allotted  under  the  Inglewood  Inclosure  Act,  in  respect  of  the  Thistlewood  farm.  The 
defence  for  this  allotment  is  put  in  this  way  : — I  histlewood  is  an  ancient  farm.  It  is 
protected  from  all  tithes  whatsoever  by  the  payment  of  a  modus  of  20s.  to  the  Dean 
and  Chapter  of  Carlisle,  who  are  rectois  of  Castle  Sowerby,  and,  for  any  thing  I  know, 
of  St.  Mary,  Carlisle,  in  which  two  parishes  Thistlewood  is  situated.  I  here  was 
appurtenant  to  this  farm  a  right  of  common  over  a  waste,  called  Broadfield  Common, 
partly  situated  in  Dalston.  Before  this  inclosure,  the  modus  for  [130]  Thistlewood 
farm  protected  from  the  render  of  tithes  in  kind,  not  only  the  farm  itself,  l)ut  all 
rights  of  common  appurtenant  to  it,  wherever  the  commons  were  situated  ;  and, 
amongst  otlieis,  the  right  of  common  over  Broadfield  Common.  Ihis  common  having 
been  inclosed  soon  after  l80.j,  the  land  in  question  was  allotted  to  the  owner  of  Thistle- 
wood farm,  in  right  of  that  farm.  Therefore,  it  is  said,  that  as  the  modus  protected 
the  farm  and  the  common  right  appuitenant  to  it,  it  must  also  protect  the  allotment 
which  now  stands  in  the  place  of  these  common  rights.  It  is  upon  this  reasoning 
that  the  defence  rests.  The  proof,  that  Thistlewood  is  an  ancient  farm  is,  in  my 
opinion,  quite  sufficient.  It  is  also  sufficiently  established,  that  there  is  a  prescriptive 
payment  of  20s.  to  the  Dean  and  Chapter,  for  tithes  of  the  farm.  It  has  been  brought 
into  controversy,  whether  the  20s.  was  a  commutation  for  all  the  tithes  of  the  farm, 
or  only  for  the  corn-tithes.  I  should  have  no  difficulty  in  disposing  of  this  question, 
if  I  thought  it  material  to  the  decision  of  the  cause  ;  but  in  the  view  which  I  have 
taken  of  the  case,  it  appears  to  me  that  I  must  come  to  the  same  conclusion,  whether 
the  modus  coveied  the  corn-tithes  only,  or  all  the  tithes  of  Thistlewood  farm.  1  shall 
not,  therefore,  give  any  opinion  upon  it,  but  will  assume  all  the  defendant  contends 
for,  viz.  that  the  modus  covered  the  whole  tithes  of  what  I  may  call  the  dominant 
tenement.     It  certainly  covers  the  corn-tithes,  the  most  important  of  those  now  in 

(i)  2  Bro.  P.  C.  444;  2  Eq.  C.  Ab.  732;  9  Vin.  43;  Ravn.  115,  109!  ;  1  Wood, 
517  ;  1  Eagle  &  Y^  693. 

{d)  2  Bro.  C.  C.  161  ;  S.  C.  from  a  MS.  note  of  Master  Cox,  3  Eagle  &  Y'.  1354. 
(e)  2  Maule  &  Selw.  349 ;  5  Maule  &  Selw.  166 ;  2  E.  &  Y.  679. 
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dispute.  I  will  also  take  it  as  satisfactorily  proved  that,  foi'  some  reason  or  other, 
no  tithes  were  paid  to  the  incumbent  of  Dalston,  for  any  tithable  matter  arising  upon 
the  common  belonging  to  the  occupier  of  Thistlewood  farm.  As  the  witnesses  seem 
to  have  attributed  this  non-payment  to  the  incumbent  of  Dalston  to  the  modus  paid 
for  Thistlewood  to  the  Dean  and  Chapter,  and  as  no  other  I'eason  whatever  is  suggested, 
I  think  I  ought  to  assume  that  also  in  favour  of  the  defendant.  It  [131]  is  conceded, 
therefore,  to  the  defendant,  that  Thistlewood  is  an  ancient  farm  ;  that  a  payment  of 
20s.  to  the  Dean  and  Chapter  protects  it  from  the  render  of  any  tithes  in  kind  what- 
ever, and  also  protects  the  occupier  from  the  render  of  the  tithes  of  wool  and  lamb 
arising  upon  Broadfield  Common,  though  out  of  their  parish.  I  have  then  to  inquire, 
whether  it  equally  covers  the  predial  tithes  of  the  allotment.  The  first  difficulty 
opposed  to  the  attirmative  of  this  proposition,  arises  from  the  circumstance,  that  the 
allotment  in  question  is  situated  in  one  parish,  and  the  modus  is  payable  to  the  rector 
of  another.  At  common  law,  I  appiehend,  and  l:>y  the  general  presumption,  all  tithes 
are  due  to  the  incumbent  of  the  parish  wheie  they  accrue.  It  is,  I  believe,  no  where 
to  be  found  that,  prima  facie,  and  independently  of  a  title  established  by  usage, 
tithes  renewing  upon  a  common  are  due  to  the  incumbent  of  the  dominant  tenement, 
situated  in  a  different  parish.  Custom  may  establish  such  a  claim ;  but  without  such 
a  custom,  and  by  the  getieral  law,  the  tithes  would  be  payable  to  the  parson  of  the 
pai'ish  where  they  arise.  If  the  tithes  were  payable  to  the  parson  of  the  parish  where 
they  arise,  the  modus  paid  in  commutation  for  them  must  be  so  likewise,  otherwise 
it  would  be  void.  Fi'om  this  it  would  follow,  that  if  the  tithes  in  kind  were  due  to  the 
rectors  of  Dalston,  the  modus,  l)eing  paid  to  another  person,  would  be  neces.sarily  bad. 
It  seems  to  me,  therefore,  that  it  is  a  simple  and  accurate  way  of  examining  this 
question,  to  consider  whether  the  evidence  which  was  given  in  this  cause  would 
entitle  the  incumbents  of  either  or  both  of  the  parishes  in  which  Thistlewood  is 
situated,  to  the  tithes  in  kind  of  the  description  now  in  question  of  this  allotment, 
if  such  tithes  in  kind  were  payable  for  it.  Laying  out  of  consideration,  then,  for  the 
present,  that  this  is  a  question  of  modus,  I  conceive  it  to  be  clear,  that  where  the 
dominant  tenement  is  in  one  parish,  and  [132]  the  common  in  another,  the  incumbent 
of  the  dominant  tenement  is  not,  as  of  right  and  by  the  common  law,  independently 
of  custom  or  prescrijition,  entitled  to  the  tithes  arising  upon  the  common  ;  and  that, 
if  the  common  is  inclosed,  the  allotment  would  become,  by  'the  general  i-ule,  for  the 
purpose  of  tithes,  parcel  of  the  parish  in  which  it  is  really  situated.  I  know  of  no 
case,  nor  any  dictum,  which  would  warrant  the  opposite  proposition.  None  such, 
certainly,  has  been  cited  ;  and  as  the  case  I  have  supposed  is  of  no  unfrequent  occur- 
rence, if  the  law  were  so,  it  would  be  found.  I  presume,  therefore,  that  under  the 
circumstances  which  I  have  put,  the  right  to  the  tithes  would,  prima  facie  depend 
upon  the  locality  of  the  lands,  and  belong  to  the  incumbent  of  the  parish  where  they 
arise,  I  do  not,  however,  dispute,  that  an  incinubent  of  one  parish  is  capable  of  tithes 
in  another  as  a  portionist,  or  in  nature  of  a  portionist.  But  it  is  thrown  upon  him 
as  upon  every  person  claiming  against  common  right,  to  prove  his  title  strictly.  Such 
a  title  is  always  founded  in  giant :  if  that  does  not  appear,  then  usage  will  supply 
the  deficiency,  affording  by  presumption  legal  evidence  of  the  grant.  But  as  the 
words  of  the  grant,  if  it  were  produced,  would,  while  they  confer  the  right,  limit 
and  define  its  extent;  so  must  the  usage,  which  in  ihe  absence  of  the  supposed 
grant  supplies  its  place,  in  like  manner  define  and  limit  the  extent  of  that  title 
which  it  proves  and  establishes.  If  this,  therefore,  were  a  claim  to  the  predial  tithes 
in  kind  by  the  incumbent  of  Castle  Sowerby,  or  St.  Mary,  Carlisle,  how  could 
it  be  sustained  without  shewing  any  receipt  of  such  tithes,  and  where  the  impossi- 
bility is  apparent?  He  might  be  considered  as  shewing  a  usage  to  receive  the 
tithes  of  lamb  and  wool.  The  evidence  goes  that  length,  but  no  farther.  How 
could  a  grant  nf  the  tithes  of  corn  be  inferred  from  the  usage  of  receiving  the 
tithes  of  wool  and  lamb  ( nly  1  Upon  what  principle  are  we  to  infer,  because 
[133]  such  tithes  were  given  as  the  land  would  produce  in  a  state  of  common,  that, 
therefore,  the  gift  extended  to  all  tithes  which  the  land  could  produce  when  converted 
to  arable.  The  difference  between  these  two  things  is  too  great,  the  distinction 
between  them  too  marked  to  consider  the  evidence  of  one  to  be  sufficient  evidence  to 
sustaui  the  other.  If  the  controversy,  therefore,  were  between  the  incumbent  of 
Castle  Sowerby,  or  St.  Mary,  Carlisle,  or  both,  and  the  incumbent  of  Dalston,  I  should 
feel  myself  obliged  to  determine  against  the  claim  of  the  stranger,  and  in  favour  of 
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the  rector  of  the  parish,  entitled  by  the  common  rule,  in  consequence  of  the  locality 
of  the  lands.  I  have  put  the  ease  in  this  way,  because  I  think  it  brings  it  to  the  real 
point,  strips  it  of  what  is  perplexing,  and  leads  directly  to  the  decision  of  this  part  of 
the  cause.  It  was  said,  that  the  evidence  shews  the  title  of  the  Dean  and  Chapter  to 
all  the  tithes  which  the  land  did  or  could,  in  the  state  of  common,  produce  ;  and 
therefore  it  was  to  be  presumed  that  they  had  an  universal  title  to  every  thing  which 
it  could  produce  This  is,  in  truth,  the  point  of  the  cause,  and  the  sti-ongest  way  in 
which  it  can  be  put  for  the  defendant.  But  I  cannot  ag)-ee  that  the  usage  of  receiving 
certain  mixed  tithes  in  another  parish  as  a  portionist,  or  in  the  nature  of  a  portionist, 
ought  to  be  considered,  without  more,  as  evidence  of  a  right  to  receive  the  tithes  of 
all  descriptions,  which  the  lands  might  atlord  under  any  circumstances.  It  would  be 
an  inference,  as  it  seems  to  me,  contrary  to  good  sense,  as  well  as  unsupported  by  any 
authoritv  which  has  been  cited,  or  with  which  I  am  acquainted.  I  have  stated  the 
fact  very  favourably  for  the  defendant,  when  I  have  assumed,  that  the  persons  to 
whom  the  modus  is  paid,  have  leceived  the  tithes  of  wool  and  lamb  The  real  truth 
is  no  more  than  this,  that  the  parson  of  the  parish  where  the  lands  lie,  has  not  received 
them,  and  that  upon  one  occasion,  having  made  the  claim,  he  gave  it  up.  [134]  If 
the  lambs  were  dropped,  and  the  sheep  shorn  upon  the  farm  itself,  as  was  stated  in 
the  argument,  which  is  no  impossible  case,  the  non-receipt  would  be  accounted  for. 
But  I  give  the  defendant  the  benefit  of  all  his  propositions,  and  yet  it  appears  to  me 
that  his  defence  cannot  be  sustained  ;  because  I  ought  not  to  presume,  that  what 
never  has  covered  more  than  mixed  tithes,  covers  the  predial  tithes,  the  tithes  now 
in  question.  The  other  defence,  which  extends  almost  to  the  whole  of  the  allotments 
mentioned  in  the  bill  and  answer,  is  under  the  statute  of  Edward  3,  respecting  barren 
land.  I  shall  content  myself  upon  this  subject  with  saying,  that  there  is  none  of  the 
usual  evidence  in  this  cause,  by  which  this  defence  is  usually  established  ;  no  evidence 
of  that  degree  of  expense  being  requisite  to  bring  the  land  into  cultivation,  which, 
according  to  the  construction  the  statute  has  received,  is  necessary  to  bring  a  case 
within  it. 

I  must  therefore  decree  an  account  of  tithes,  according  to  the  prayer  of  the  bill. 

[135]    Before  the  Lord  Chief  Baron. 

Pritchett  v.  Honeyborne  and  Eight  Others.  Exch.  Ch.  in  Eq.  1826.— Evidence 
of  reputation  cannot  be  received  in  support  of  a  farm  modus. — The  evidence 
required  to  establish  a  farm  modus  is,  1st,  the  clear  identity  of  the  farm  by 
metes  and  bounds;  2dly,  the  antiquity  of  the  farm  ;  and,  3dly,  immemorial  pay- 
ment of  the  modus.  But  it  cannot  be  expected  that  any  testimony  should  be 
adduced,  that  the  lands  comprising  the  farm  were  cultivated  together  before  the 
year  1189,  and  that  the  payment  was  then  made.  It  would  be  as  reasonable  to 
require  the  actual  production  of  the  deed  of  composition. — There  seems  to  be  no 
reason  why  the  same  evidence  which  establishes  a  parochial  modus,  viz.  usage,  as 
far  back  as  can  be  reasonably  traced,  of  the  payment  being  made  on  one  side,  and 
tithes  in  kind  not  having  been  demanded  on  the  other,  should  not  be  good 
evidence  of  a  farm  modus  :  and  such  seems  to  be  the  result  of  the  authorities. — 
Where  a  non  decimando  was  set  up  for  lands,  as  part  of  the  possessions  of  a 
monastery,  which  was  dissolved  by  or  came  into  the  hands  of  king  Hen.  8,  and 
the  answer  alleged,  that  such  lands  were,  at  the  dissolution,  in  the  hands  or 
occupation  of  the  abbot,  discharged  of  tithes,  without  stating  in  what  manner 
they  were  discharged,  whether  by  bull,  order,  or  prescription,  the  Court,  upon 
the  effect  of  the  whole  answer,  considered  it  might  understand  it  to  mean 
prescription. — Where  there  are  no  ancient  documents  to  support  the  presumption 
of  a  prescription  in  non  decimando,  the  modern  evidence  of  usage  must  be  carried 
back  a  great  way,  to  satisfy  the  Court  that  it  is  acting  upon  a  presumption  sup- 
ported by  usage  of  considerable  antiquity.  A  modus  of  lid.  foi'  every  milch 
cow,  if  under  seven,  kept  and  fed  on  the  lands,  in  lieu  of  the  tithe  of  milk  and 
calves  of  such  cows;  2s.  4d.,  if  the  milch  cows  and  calves  shall  amount  to  seven, 
and  not  seventeen  ;  and  the  like  sum  of  2s.  4d.  for  every  ten  milch  cows  after 
the  first  seven,  in  lieu  of  the  tithe  of  the  milk  and  calves  of  such  cows,  considered 
good. — A  modus  of  2d.  for  every  house  and  garden,  in  lieu  of  garden  stuff,  con- 
Ex.  Div.  IV.— 20* 
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sidered  t'ood ;  but  held  to  cover  only  gardens  annexed  to  houses  for  the  use  of 
the  houses,  and  not  to  mai'ket-gardens,  or  the  like. — A  custom  to  pay  the  seventh 
lamb,  pig,  fleece,  or  gosling,  if  there  be  seven,  instead  of  a  tenth  only  of  the  value 
of  the  lambs,  pigs,  fleeces,  or  goslings,  in  lieu  of  the  tithes  of  such  lambs,  Ac, 
and  if  there  be  seventeen,  then  a  lamb,  pig,  fleece,  or  gosling,  and  so  an  additional 
lamb,  &c.  for  every  successive  ten,  held  a  void  custom. 

This  was  a  bill  by  the  rector  of  Cheadle,  in  the  county  of  Staflford,  against  nine 
diff'erent  occupiers  of  lands  in  the  parish  and  rectory,  for  an  account  and  satisfaction 
of  the  tithes,  great  and  small,  of  all  titheable  matters  had  by  the  defendants  since 
June,  1817. 

The  defendants  set  up  several  distinct  farm  moduses  for  fourteen  different  ancient 
farms,  some  of  them  as  being  payable  in  lieu  of  all  tithes,  others  as  payable  in  lieu  of 
the  tithes  of  hay,  grass,  and  agistment,  except  the  agistment  for  barren  cows,  for 
which  a  modus  of  Id.  was  payable. 

They  also  set  up  the  several  parochial  moduses,  or  customary  moduses  of  tithing 
following,  viz.  Id.  for  the  agistment  of  every  barren  cow:  2d.  for  every  house  and 
gar-[136]-den  ;  Hd.  for  every  milch  cow  under  seven  kept  and  fed  on  their  respective 
farms  and  lands,  in  lieu  of  the  tithes  of  milk  and  calves,  if  seven,  2s.  4d.  and  nothing 
more  till  seventeen,  and  then  2s.  4d.,  and  so  2s.  4d.  for  every  subsequent  tenth  calf ; 
4d.  for  every  colt :  and  the  following  custom  for  tithing  lambs,  pigs,  geese,  and  wool 
(that  is  to  say),  "the  seventh  lamb,  pig,  fleece,  or  gosling,  belongs  to  the  rector,  if 
there  be  seven,  instead  of  a  tenth  only  of  the  value  of  such  lambs,  pigs,  fleeces,  or 
goslings,  in  lieu  of  the  tithes  of  such  lambs,  pigs,  fleeces,  or  goslings.  And  if  there 
be  seventeen  lambs,  pigs,  fleeces,  or  goslings,  a  lamb,  pig,  fleece,  or  gosling,  and  so  an 
additional  lamb,  pig,  fleece,  or  gosling,  for  every  successive  ten." 

The  defendant  Honeyborne  also  set  up  a  general  exemption  from  tithes  for  certain 
wood-lands,  called  Gybbrydding  Wood,  New  Haywood,  Monk's  Wood,  and  Marshall's 
Wood,  as  being  part  of  the  possessions  of  the  monastery  of  Croxton  or  Crokenden, 
which  was  dissolved  by,  or  came  into  the  hands  of  king  Hen.  S  ;  and  that  the  said 
wood-lands  were,  at  the  dissolution,  in  the  hands  or  occupation  of  the  abbot  and 
monastery,  and  were  held  by  them  discharged  of  all  tithes,  and  were  afterwards 
granted  by  the  Crown  to  persons  under  whom  the  defendant  derived  title,  with  all 
privileges,  &c ,  to  be  held  in  the  same  manner  as  the  Crown  or  the  monastery 
held  them. 

Some  of  the  defendants  also  claimed  the  benefit  of  the  like  moduses  or  exemptions 
set  up  by  them  for  their  ancient  farms,  in  respect  of  lands  allotted  to  them  by  agree- 
ment among  themselves  and  other  owners  of  lands,  and  not  by  any  inclosure  acts  in 
respect  of  rights  of  common  appurtenant  to  their  ancient  farms. 

Boteler,  liolfe,  and  Mirehouse,  for  the  plaintiff,  in  the  first  instance,  relied  on  the 
plaintifl"s  common  law  right  as  rector. 

[137]  The  defendants  (a)  proved  the  metes  and  boundaries  of  their  several  farms. 
They  also  produced  from  the  bishop's  registry  terriers  of  the  date  of  1711,  1762,  1773, 
178!,  1786,  and  1791,  in  which  their  several  farms  were  enumerated  by  name;  and 
the  several  sums  alleged  by  them  to  be  farm  moduses  were  placed  against  the  names 
of  the  farms. 

(a)  The  editors  are  anxious  to  adopt  the  utmost  possible  brevity.  In  some  tithe 
cases,  from  the  number  of  defendants,  the  various  defences,  and  the  numerous  sub- 
divisions of  those  defences,  the  voluminous  evidence  in  support  of  them,  and  the 
different  application  of  such  evidence  to  each  defendant,  it  is  almost  impossible  to  be 
concise,  having  regard  to  perspicuity  ;  and  the  editors  have  no  other  course  than  to 
give  the  general  etlect,  with  the  more  important  points  raised,  and  the  opinion  of  the 
Court.  In  the  present  instance,  to  have  gone  through  the  case  of  each  defendant, 
which  was  the  course  adopted  in  the  argument,  and  also  in  the  judgment,  would  have 
extended  this  report  to  a  most  immoderate  length.  The  editors  have  therefore  con- 
tented themselves  with  stating  the  general  effect  of  the  case.  At  the  same  time  it 
seems  necessary  to  observe,  that  all  the  defendants  did  not  succeed  in  identifying 
their  farms  as  ancient  farms,  or  in  proving  the  payment  of  the  moduses  :  and,  as  to 
those  defendants,  the  Court  decreed  an  account. 
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In  the  terriers,  the  modnses  alleged  by  the  answers  to  be  payable  for  hay,  grass, 
and  agistment,  were  stated  generally  "  for  hay." 

The  defendants  also  proved,  bj'  the  testimony  of  collectors  of  the  tithes,  and  other 
persons,  that  the  moduses  had  been  collected  and  paid  for  many  years  past,  and  that 
no  tithes  had  been  paid  for  the  articles  which  the  moduses  were  alleged  to  cover, 
within  living  memory.  There  was  also  much  evidence  of  reputation,  that  no  tithes 
were  payable  for  such  articles.  The  defendants  likewise  proved  by  the  terriers,  and 
by  parol  testimony,  the  existence  of  the  parochial  moduses,  and  customary  modes  of 
tithing,  and,  as  far  as  living  memory  extended,  the  payment  of  the  moduses  and  the 
render  of  tithes  according  to  such  customs. 

[138]  To  support  the  exemption  set  up  by  the  defendant  Honeyborne  for  the 
Woods,  as  having  belonged  to  Croxton  Abbey,  the  defendant  Honeyborne  produced 
the  surrender  of  the  Abbey,  dated  17th  September,  1.538,  30  Hen.  8  ;  from  which  it 
appeared,  that  the  abbot  and  convent  were  possessed  of  divers  woods,  but  the  woods 
were  not  described.  He  also  produced  a  minister's  account  of  the  31  Hen.  8,  containing 
an  entry  of  the  receipt  of  1 2d.  for  the  herbage  of  a  wood  called  Gylberydynge  Wood. 
A  particular  of  about  the  same  date  for  a  grant  to  Leveson,  which  men- 
tioned Gylberydynge  and  a  grove  called  "  Monke's  Woode,"  to  which  was  subjoined 
a  memorandum  to  the  following  effect :  "  The  King's  Majesty  hath  no  more  lands  or 
tenements  in  Hinds  Cheadle  aforesaid  belonging  to  the  said  late  monastery  of  Croxton 
that  I  know  of;"  after  this  Newhey  Copp  is  mentioned. 

The  modus  for  agistment  of  barren  cows  was  submitted  to  bj'  the  plaintiff,  as  was 
also  the  modus  of  4d.  for  colts.  And  the  defendants  on  their  part  abandoned  the 
modus  for  eggs  and  poultry. 

Jervis,  Martin,  H.,  and  Roupell,  for  the  defendants.  Moduses  for  gardens  in 
similar  terms  with  the  present,  have  been  established  in  Boscawen  v.  Roberts  (3  Wood, 
174;  -2  Eagle  ife  Y.  228),  Thompson  v.  Holt  (2  Wood,  269  ;  1  Eagle  &  Y.  82(5),  Phillips 
V.  Symes  (Bunb.  171  ;  2  Wood,  228;  1  Eagle  &  Y.  800),  Premst  v.  BeneU.{d)  There 
can  be  no  ditticulty  in  the  case.  Suppose  a  house  to  be  without  a  garden,  can  it  be 
contended,  that  a  modus,  which  covers  a  house  and  garden,  will  not  cover  either  the 
one  or  the  other?  Suppose  a  [139]  house  to  have  two  gardens,  the  modus  will  apply 
to  each.  As  to  the  modus  for  milk  and  calves,  if  a  cow  has  not  calved  in  the  parish, 
there  cannot  be  a  modus  expressly  for  the  calf,  but  the  same  modus  will  be  payable, 
whether  she  has  a  calf  or  calves  within  the  year,  or  have  continued  a  milch  cow  for 
two  or  more  years.  A  like  modus  was  established  in  llolwell  v.  Blake  (M'Cleland,  559  ; 
3  Eagle  &  Y.  1174),  Short  v.  Lee  (2  Jac.  &  W.  464  ;  3  Eagle  &  Y.  1013),  Boscawen  v. 
Rohfrls{3  Wood,  174  ;  2  Eagle  &  Y.  228),  Phillips  v.  Symes  {Bnnh.  171  ;  2  Wood,  228  ; 
1  Eagle  &  Y.  800),  I'revosi  v.  Benett  (2  Price,  272  ;  3  Eagle  &  Y.  726).  The  custom 
for  tithing  lambs  is  more  beneficial  to  the  rector  than  the  common  law  mode,  he  gets 
two  out  of  seventeen  instead  of  two  out  of  twenty.  But  he  is  not  to  take  tithes  of 
those  under  seven  or  seventeen.  There  is  no  objection  to  such  a  custom.  Askew  v. 
Greenhow  (2  Price,  314,  n. ;  2  Eagle  &  Y.  552),  Mantell  v.  Paine  (4  Wood,  561  ;  3  Eagle 
&  Y.  1380).  The  Court  established  such  a  custom  when  it  was  evidently  for  the 
benefit  of  the  parson  as  with  respect  to  pigs.  There  might  be  some  doubt  whether 
such  a  custom  as  to  foals,  where  more  than  one  is  seldom  produced  at  a  time,  would 
be  good.  The  modus  for  6d.  in  lieu  of  tithe  grass,  except  where  eaten  by  barren 
cows,  for  which  Id.  is  paid  in  lieu  of  tithe  of  agistment,  is  well  laid.  It  was  not 
necessary  to  lay  it  for  tithes  of  hay-grass  and  agistment,  except  barren  cows.  It 
is  included  ex  vi  termini.  It  is  in  lieu  of  all  tithes  of  grass ;  which  can  only  be  taken 
in  two  ways,  either  by  the  hands  of  man,  or  by  the  mouths  of  cattle.  Assuming  it 
to  be  wrll  laid,  it  is  sufficiently  established  in  evidence.  So  the  modus  for  gardens 
is  laid  with  sufficient  certainty. 

Boteler,  Rolfe  and  Mirehouse,  for  the  plaintiff.  The  [140]  modus  for  hay  and 
grass  cannot  1/e  good  according  to  the  decision  in  Briffitld  v.  Orrell  (6  Price,  324  ; 
3  Eagle  &  Y.  934)  ;  the  evidence  proving  that  the  modus  extends  to  hay  only,  and 
not  to  grass  and  agistment ;  only  one  witness  speaks  to  it  in  the  terms  in  which  it  is 
laid.     In  the  terriers,  the  lands  are  enumerated  as  lands  and  meadow  which  pay  a 

(d)  2  Pi-ice,  272 ;  3  Eagle  &  Y.  726.  In  this  case  it  was  held,  that  a  modus  may 
be  pleaded  for  a  garden,  without  stating  it  to  be  ancient,  and  the  Jury  will  be  directed 
to  take  the  fact  into  consideration. 
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modus  for  tithe-hay,  and  no  mention  is  made  of  agistment;  and  only  one  witness 
alludes  to  the  exception  with  respect  to  the  barren  cow.  It  is  a  mere  attempt  to 
extend  a  payment  which  covers  hay  only,  to  hay  and  agistment.  The  modus  with 
respect  to  milch  cows  is  objectionable,  inasmuch  as  it  does  not  appear  what  is  to  be 
paid  for  a  cow  bought  with  a  calf  by  her  side,  or  bought  of  the  butcher,  instead  of 
tithe  milk.  There  must  be  seven  calves  as  well  as  cows.  No  modus  is  stated  as 
payable  between  seventeen  and  twenty-four.  This  objection  prevailed  in  Laynt)  v. 
Yarbm-ough  (4  Price,  383 ;  3  Eagle  &  Y.  b53).  The  chief  objection  is,  however,  the 
uncertainty  of  the  modus  and  the  shifting  value  of  it.  The  terriers  shew  that  the 
reckoning  was  by  the  calf  and  not  by  the  cow.  Suppose  there  were  seven  cows  and 
six  calves,  one  having  been  bought  in  milk,  or  with  a  calf  by  its  side :  or  suppose 
seventeen  cows  and  sixteen  calves,  thirty  cows  and  seventeen  calves,  what  would  be 
payable  in  these  cases'?  if  a  person  had  seventeen  calves,  he  would  pay  twice  2s.  -id. 
and  then  fifty  or  any  number  of  cows  might  be  introduced.  There  is  no  evidence  to 
shew  that  the  payment  was  calculated  by  the  cows  and  not  by  the  calves,  and  the 
modus  does  not  shew  what  is  paid  for  cows  without  calves.  With  respect  to  the 
custom  as  to  lambs,  wool,  pigs,  and  geese,  all  the  cases  which  have  been  cited,  apply 
to  pigs  and  gee.se  only,  with  respect  to  which,  from  their  great  fecundity,  it  is  evidently 
for  the  benefit  of  the  parson,  but  not  so  with  respect  [141]  to  lambs,  where  the 
occupier  might  chuse  what  number  he  would  have.  It  is  evident,  that  a  seventh  or 
a  seventeenth,  without  any  thing  for  intermediate  numbers,  is  not  so  beneficial  as 
every  tenth,  with  a  compensation  for  the  intermediate  numbers.  With  respect  to  the 
farm  moduses  :  to  support  them  the  farms  must  be  ancient  farms,  and  the  abuttals 
must  be  shewn.  Sr.ott  v.  AUgood  (1  Anstr.  16  ;  3  Eagle  &  Y.  1372).  There  are  farms 
to  which  the  right  of  common  is  appurtenant.  We  do  not  dispute  the  principle,  that 
a  modus  covering  an  antient  farm,  will  cover  a  right  of  common  appurtenant ;  but  we 
say,  thei-e  is  a  gieat  difference  between  an  inclosure  under  the  authority  of  Parliament, 
to  which  the  rector  is  a  party,  and  an  inclosure  under  a  private  agreement.  The 
parties  in  this  case  by  the  private  inclosure  have  destroyed  the  immemoriality  of  the 
farm  by  altering  the  boundaries.  In  I'lice  v.  Litton,  not  reported,  a  modus  of  261.  was 
stated  as  payable  for  the  bulk  of  an  estate.  The  defendants  satisfactorily  shewed, 
that  some  fields  were  covered  by  a  modus,  but  others  they  were  unable  to  identify. 
An  objection  was  taken  before  Sir  William  Grant,  and  he  decreed  an  account.  The 
defendant  appealed,  and  the  Lord  Chancellor  confirmed  the  decree.  The  defendant 
in  that  case  would  have  given  up  the  claim  as  to  three  or  four  fields  which  had 
been  allotted  to  him,  had  he  been  allowed  to  do  so.  The  estate  here  is  not  in  its 
original  state. 

The  exemption  for  the  Gybrydding's  Wood  is  not  properly  pleaded  ;  the  defendant 
Honeyborne  ought  to  have  stated  that  the  lands  came  to  the  Crown  after  the 
4th  February,  37  Hen.  8.  The  abbey  of  Croxden  is  not  stated  to  have  been  one  of 
the  great  monasteries,  and  the  defence  as  laid  is  quite  as  applicable  to  one  of  the  lesser 
as  to  one  of  the  greater  monasteries.  The  defendants  have  not  pro-[142]-duced  any 
grant  from  the  Crown,  or  any  subsequent  conveyance ;  and  if  it  be  allowed  in  this 
case,  it  will  be  unnecessary  for  the  future  for  a  defendant  to  go  into  any  evidence  of 
his  title  under  the  statute  37  Hen.  8. 

The  modus  for  milk  and  calves  is  bad,  nothing  being  paid  between  seven  and 
seventeen,  and  seventeen  and  twenty-seven.  Layng  v.  Yarhorou.cfh  (4  Price,  383 ; 
3  Eagle  &  Y.  853).  In  Gibb  v.  Goodman  (Bunb.  328  ;  2  Wood,  346  ;  2  Eagle  &  Y.  51), 
a  modus  of  6s.  8d.  for  every  tenth  calf  was  found  by  the  jury  :  but  on  an  objection, 
that  nothing  was  found  to  be  payable  for  less  than  ten,  an  account  was  decreed.  As 
to  the  modus  for  hay,  grass,  and  agistment  in  Scott  v.  Fenwick  (Wood,  246;  Gwill. 
1250;  3  Eagle  &  Y.  1318),  on  a  modus  for  hay  and  agistment  of  enclosed  lands, 
formerly  commons,  the  Court  thought  the  modus  bad  on  another  ground,  but  seemed 
to  con.sider  that  the  modus  could  not  be  supported,  as  the  customary  payments  ante- 
cedent to  the  enclosure  could  not  have  been  for  hay,  the  commons,  from  their  nature, 
not  producing  it.  The  abbey  of  Croxton  was  not  one  of  the  larger  monasteries,  and 
therefore  not  exempt  from  tithes.  Bishop  Burnet,  in  his  History  of  the  Reformation, 
published  a  list  of  the  monasteries,  but  Croxton  is  not  to  be  found  in  that  list. 

Jervis  in  reply.  We  admit  that  the  modus  for  garden-stuff  extends  only  to  a 
garden  occupied  with  or  belonging  to  a  house,  in  lieu  of  the  tithe  of  the  garden-stuff 
produced  in  such  garden,  and  not  to  gardens  not  occupied  with  or  belonging  to  a  house. 
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It  is  not  necessary  to  state  the  garden  to  be  an  antient  garden.  In  Premst  v.  Benett 
the  modus  was  laid  for  gardens  generally,  without  stating  them  to  be  ancient  gardens. 
Layng  v.  Yarhorough  (4  Price,  383  ;  3  Eagle  &  Y.  855)  is  [143]  also  an  authority  to 
the  same  efleet :  there  a  modus  of  4d.  for  a  messuage  and  garth  was  held  good.  In 
Scott  V.  AUgood  (1  Anstr.  16  ;  Gwill.  1369  ;  3  Eagle  &  Y.  1372)  Chief  Baron  Eyre  said, 
it  was  unnecessary  to  set  out  the  quantities  or  boundaries  of  an  orchard  ;  for  that  the 
name  of  an  orchard  is  in  the  nature  of  the  description  of  the  thing,  and  mere  inspection 
will  help  to  ascertain  what  is  an  ancient  orchard.  The  same  reasoning  may  be  applied 
to  an  ancient  garden. 

[Lord  Chief  Baron.  Suppose  a  man  to  take  a  house,  without  a  garden,  and  after- 
wards to  make  a  garden,  would  the  modus  cover  it  ?  ] 

It  is  apprehended  it  would.  There  is  no  reasonable  objection  to  the  modus  for 
milk  and  calves  ;  for  if  a  cow  were  brought  into  the  parish,  and  had  no  calf,  or  lost 
her  calf,  still  the  modus  would  be  payable.  The  parson  would  not  lose  any  thing,  as 
he  would  have  the  modus  in  lieu  of  milk  and  calves,  and  would  receive  it  whether 
there  was  any  calf  or  not.  There  is  no  weight  in  the  objection,  that  nothing  is  stated 
to  be  payable  for  any  intermediate  numbers ;  for  9d.  is  clearly  payable  for  any 
number  short  of  seven.  If  the  modus  had  been  calculated  by  units,  he  would  only  be 
entitled  to  7id.  so  for  ten  he  would  be  entitled  to  is.  4d.,  which,  calculated  by  units, 
would  be  Is.  3d.  only,  .so  at  twenty-seven  he  would  have  -is.  8d.  instead  of  3s.  4jd. 
The  parson  is  benefited  in  every  one  of  these  cases.  It  is  true,  at  twenty,  and  some 
other  numbers,  he  would  not  have  so  much,  but  he  is  benefited  by  the  earlier  increase. 
The  sum  payable  clearly  increases  by  2s.  4d.  annually.  Gihh  v.  Goodman  is  distinguish- 
able from  the  present  case,  because  there  nothing  was  payable  to  the  parson  under  ten, 
which  is  the  precise  number  at  which  the  parson  would  have  become  entitled  to  the 
tithe,  [144]  and  therefore  he  had  no  greater  benefit.  As  to  the  modus  for  hay,  it  is 
well  laid,  and  applies  to  the  tithe  of  agistment,  as  well  as  the  tithe  of  hay.  In  Honey- 
borne's  case  the  modus  is  stated  as  6d.,  in  lieu  of  the  tithe  of  all  grass  and  hay,  except 
for  grass  eaten  by  barren  cows,  for  which  Id.  is  payable.  Grass  and  hay  are  used  here 
as  two  separate  things,  that  is,  for  so  much  of  the  grass  not  made  into  hay  as  is  eaten 
by  barren  cattle,  not  being  barren  cows.  It  is  true,  that  some  of  the  defendants  have 
stated  the  modus  with  more  precision  than  the  others,  but  there  is  no  ambiguity. 
Driffi.eld  v.  Oirell,  which  has  been  cited  as  an  authority  against  this  modus,  did  not 
contain  any  exception  like  the  present  case.  There  is  no  mention  in  the  terriers  of 
any  other  agistment  than  that  of  barren  cows.  Most  of  the  witnesses,  it  must  be 
admitted,  speak  of  this  as  a  modus  for  tithe-hay,  but  this  must  be  looked  at  with 
leference  to  the  preceding  testimony  of  the  witnesses  as  to  the  agistment  of  the  barren 
cow.  With  respect  to  the  objection  that  Groxton  Abbey  is  not  stated  to  have  been 
one  of  the  greater  monasteries,  there  is  very  great  doubt  whether  several  of  the  lesser 
abbies  were  not  dissolved  after  the  4th  February,  27  Hen.  8.  Tate  v.  Skelton  (4  ^Yood, 
550;  3  Eagle  &  Y.  1379).  It  appears  from  IValklate  v.  Wilsliaw,  cited  in  a  note  to 
that  case — and  which  is  also  to  be  found  in  Degge,  that  Croxden  Abbey  was  continued 
by  letters  patent,  and  was  not  dissolved  till  the  3 1  Hen.  8  ;  and  in  that  case  the  lands 
were  held  discharged  of  tithes. 

As  to  the  allotments  under  the  private  inclosure,  the  cases  cited  do  not  apply.  In 
IFhieUon  v.  Harvey  (2  Eagle  &  Y.  60),  the  point  discussed  was,  whether  barren  lands 
were  discharged  under  the  statute.  It  is  submitted,  that  as  to  part  of  this  bill  it  will 
be  dismissed  with  costs,  as  to  the  other  an  [145]  account  of  the  moduses,  and  that  no 
decree  could  be  made  without  issues. 

The  cause  stood  over  for  judgment. 

Lord  Chief  Baron.  [After  stating  the  pleadings,  and  enumerating  the  several 
moduses  set  up.]  When  I  get  the  length  of  disposing  of  these  several  points  and  limit 
my  attention  to  them  in  succession,  I  will  detail  more  particularly  the  nature  and 
extent  of  each  of  the  moduses  relied  on.  I  will  say,  however,  generally,  upon  the 
subject  of  the  farm  moduses,  that  many  witnesses  speak  to  reputation,  but  I  conceive 
myself  to  be  precluded  from  receiving  testimony  of  that  character.  It  is,  however, 
but  just  that  the  case  of  the  defendants  should  not  suffer  from  the  want  of  it, 
because  the  deficiency  is  neither  their  fault  nor  that  of  their  case,  but  arises  from  the 
rule  of  law. 

It  appears  that  a  defendant  who  seeks  to  establish  a  farm  modus  must  first  describe 
with  sufficient  particularity  the  metes  and  bounds  of  the  farm,  so  that  the  incumbent 
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may  know  on  what  lands  the  pecuniary  payment  is  charged.  Secondly,  he  must 
satisfy  the  Court  that  the  farm  is  an  ancient  farm  ;  and  lastly,  he  must  prove  the 
immemorial  payment  of  the  modus.  I  have  not  found  in  my  researches  any  exact 
description  or  definition  of  what  shall  be  sufficient  evidence  on  the  two  last  points,  to 
support  the  discharge.  It  cannot  be  expected  that  any  testimony  should  be  produced 
that  the  lands,  to  which  the  appellation  of  an  ancient  farm  is  given,  were  cultivated 
together  at  or  before  the  year  1189,  nor  that  the  payments  insisted  upon  were  then 
made.  It  would  be  nearly  as  reasonable  to  require  the  actual  production  of  that 
which  every  such  case  supposes,  the  deed  of  composition  executed  between  the  land- 
owner and  the  parson,  patron,  and  ordinary.  From  the  nature  of  the  fact  it  can  be 
established  by  presumptive  evidence  only,  and  I  see  no  reason  why  the  same  evidence 
[146]  which  establishes  a  parochial  modus,  should  not  establish  a  farm  modus  ;  that 
is,  the  usage,  as  far  back  as  can  be  reasonably  traced,  of  the  payment  being  made  on 
one  side,  and  of  tithes  in  kind  not  being  demanded  on  the  other.  This,  as  far  as  I  can 
find  authority,  appears  to  have  been  the  understanding  of  the  Court.  It  is  the  fair 
result  of  what  is  said  and  done  in  Lord  Stawell  v.  Alkins  (2  Anstr.  564  ;  2  Kagle  &  Y. 
419),  that  the  antiquity  of  the  farm  is  to  be  inferred  from  the  antiquity  of  the  payment 
for  the  same  lands  ;  and  in  Gillihiandy.  Scotson  (4  Price,  267  ;  1  Wils.  113  ;  1  Dan.  27  ; 
3  Eagle  &  Y.  839),  that  the  fact  of  the  payment  of  the  modus,  and  the  non-payment 
of  the  tithes,  is  all  that  is  required  to  sustain  the  defence  of  a  farm  modus.  I  shall 
adopt  this  principle,  and  will  now  proceed  to  each  individual  modus. 

[His  Lordship  then  proceeded  to  consider  the  farm  moduses  set  up  for  Woodhead 
farm  and  Woodhouse  farm,  (two  of  the  ancient  farms)  the  modus  for  the  former  of 
which  was  6d.  and  the  latter  2d.,  in  lieu  of  tithe  of  hay,  grass,  and  agistment,  except 
the  agistment  of  barren  cows,  and  went  through  the  evidence  in  detail  ;  concluding 
that  the  moduses  were  made  out,  but  that  it  was  open  to  the  rector  to  require  issues 
if  he  thought  fit.] 

His  Lordship  then  proceeded.  L^pon  the  whole,  it  seems  to  me  that  it  would  be 
extremely  captious  and  unjust  to  decree  an  account  of  tithes  for  the  disputed  articles. 
It  has  been  said  that  the  evidence  does  not  establish  the  modus  to  have  covered  grass 
and  agistment.  The  terriers  certainly  are,  I  think,  to  be  understood  as  speaking  of 
hay  only,  and  some  of  the  witnesses  also  speak  of  hay  only,  but  others  of  them 
expressly  swear  that  they  considered  it  as  for  grass  and  agistment.  There  is  no 
evidence  whatever  that  tithe  of  grass  was  rendered  or  agistment  paid,  and  there  is  no 
ground  whatever  to  conjecture  that  in  fact  any  [147]  such  distinction  was  made,  the 
usage  seems  sufficient  to  put  upon  the  terriers  the  enlarged  construction  contended 
for.  I  must  support,  therefore,  these  farm  moduses  [the  moduses  for  h;xy,  grass,  and 
agistment]  as  they  are  pleaded  I  shall  not  think  it  necessary  to  go  through,  in  the 
same  detail,  the  evidence  in  support  of  such  other  of  these  farm  moduses,  as  it  appears 
to  me  ought  to  be  allowed  ;  it  would  be  a  pure  waste  of  time,  because  in  general  the 
evidence  is  precisely  the  same.  It  is  the  testimony  of  the  same  witnesses,  with  the 
same  means  of  knowledge,  and  deposing  to  similar  facts.  In  some  cases  the  proof 
is  stronger.  I  think  that  upon  the  whole  the  two  cases  into  which  I  have  entered  are 
among  the  weakest.  In  several,  the  witnesses  are  more  numerous,  and  lived  upon 
the  farms  very  many  years  ago,  and  speak  distinctly  to  the  payment  of  the  farm  moduses 
pleaded,  and  to  the  non-payment  of  any  tithes  of  hay,  grass,  or  agistment.  I  shall 
content  myself  with  enumerating  the  farms  in  respect  of  which  I  think  the  defence 
ought  to  be  sustained,  and  will  make  upon  each  such  particular  observations  as  arise. 
[His  Lordship  proceeded  to  consider  at  considerable  length  each  modus,  in  the  manner 
suggested  by  him.]  His  Lordship  then  adverting  to  the  total  exemption  claimed  by 
the  defendant  Honeyborne,  under  the  statute  Hen.  8,  said,  this  exemption  applies  to 
certain  lands  in  the  possession  of  the  defendant  Honeyborne.  They  are  Gybbrydding 
Wood,  Newhay  Wood,  Monk's  Wood,  and  Marshall's  Wood,  and  are  said  to  be  part 
of  Croxden  Abbey,  and  as  such  entitled  to  the  benefit  of  the  stat.  31  Hen.  8.  The 
defence  is  pleaded  in  the  answer  of  Honeyborne :  he  says,  he  has  understood  and 
believes  that  all  the  said  woodlands  are  pirt  of  the  possessions  of  the  late  dissolved 
monastery  of  Croxden  or  Crohenden  Abbey,  which  was  dissolved  by  or  came  into  the 
hands  of  his  late  Majesty  Hen.  8,  and  that  such  woodlands  were  tlien  in  the  hands  or 
occupation  [148]  of  the  abbot  and  monastery,  and  were  held  by  the  abbot  discharged 
of  all  tithes,  and  were  afterwards  granted  by  the  Crown  to  persons  under  whom  the 
defendant  claims  title  to  the  same,  with  all  the  privileges  and  immunities,  and  to 
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be  held  in  as  ample  a  manner  as  the  Crown  or  the  said  late  dissolved  monastery  held 
or  enjoyed  the  same.  He  then  goes  on  to  say,  that  he  believes  that  no  tithe  in  kind, 
or  composition  for  tithe,  has  ever,  within  the  memory  of  man,  been  paid  by  any  of 
the  owners  or  occupiers  of  the  said  woodland,  to  any  rector  of  the  said  parish,  in 
satisfaction  of  the  tithes  of  any  of  the  titheable  matters  arising  on  the  said  woodlands. 
The  first  objection  on  the  part  of  the  plaintiff  to  this  defence  is,  that  it  is  not  properly 
ple;ided.  It  certainly  is  not  pleaded  in  the  usual  terms.  It  is  said,  that  the  woodlands 
were,  at  the  time  of  the  dissolution,  in  the  hands  of  the  abbot,  and  were  held  by 
him  discharged  of  all  tithes.  It  is  not  said  how  discharged,  whether  by  particular 
bull,  by  order,  or  prescription.  However,  it  seems  to  me,  upon  the  whole,  putting  a 
liberal  construction  upon  the  language  of  the  answer,  and  taking  the  whole  of  it  into 
consideration,  that  I  may  understand  it  to  mean  that  it  was  discharged  in  the  hands 
of  the  abbot  by  presciiption.  It  is  next  contended,  that  this  not  being  one  of  the  greater 
abbies  it  is  not  entitled  to  the  protection  of  the  31  Hen.  8.  The  circumstances  which 
would  entitle  it  to  that  protection  are  not  detailed  in  this  answer,  as  they  ought  to 
have  been  ;  but  as  it  appears  the  very  question  arose  in  a  former  case,  which  has  been 
referred  to  in  the  argument,  and  as  it  was  decided  in  favour  of  the  exemption,  I  am 
unwilling  to  let  it  turn  upon  this  deficiency.  The  case  I  allude  to  is  that  of  JFalklaie 
v.  U'iUhaw  What  appear  to  me  to  be  the  objections  least  likely  to  be  hereafter  sur- 
mounted,arise  from  thedefective  evidence  that  the  lands  are  derived  from  the  monastery, 
and  entitled  tothe  benefit  of  this  exemption.  The  surrender  of  the  abbey,  30  Hen.  S,  1538, 
[149]  shews  nothing  material,  only  that  they  had  woods.  The  minister's  account 
produced  shews  that  he  accounts  for  rent  of  12d.  for  the  herbage  of  a  certain  wood 
called  Gylberydynge,  with  the  appurtenances  in  Cheadle.  The  particular  produced 
with  the  view  to  a  supposed  grant  to  a  Mr.  Leveson,  mentions  Gybberyddinge,  and 
a  grove  called  Monk's  Woode.  It  is  not  very  intelligible,  at  least  I  do  not  understand 
it ;  however,  here  the  evidence  stops.  Whether  any  such  grant  was  ever  made  I  know 
not,  and  there  is  not,  either  in  my  notes  or  memory,  any  trace  of  any  grant,  or  any 
deduction  of  title  from  it.  Then,  when  I  proceed  to  examine  what  I  consider  most 
important,  the  evidence  of  u.sage,  I  find  the  deficiency  equally  great.  It  is  necessary 
to  shew,  not  only  that  the  lands  »ere  in  the  hands  of  the  monastery  at  the  time  of 
the  dissolution,  but  that  they  had  been  in  their  hands  discharged  by  the  prescription. 
Where  there  are  no  ancient  documents  to  support  this  presumption,  one  expects  the 
modern  evidence  to  carry  it  back  a  considerable  way,  and  to  be  so  clear  and  uniform 
as  to  satisfy  the  Court,  that,  in  acting  upon  the  presumption,  they  are  supporting  a 
usage  of  considerable  antiquity.  This  is  the  least  burthen  which  a  defendant  in  a 
tithe  suit,  insisting  upon  a  non  decimando,  can  be  required  to  carry.  How  is  it 
carried  here  ?  I  can  find  no  witness  upon  the  point  but  one  Benjamin  Weston,  who 
tells  us,  that  within  the  last  thirteen  years  there  have  been  several  falls  of  wood  and 
underwood  for  sale,  but  that  no  tithes  were  demanded.  It  seems  to  me  to  be  impos- 
sible, according  to  any  rules,  to  support  this  plea,  not  very  well  laid  and  still  worse 
sustained.  I  must  decree  an  account  therefore  as  to  these  woods.  There  remain 
still  to  be  disposed  of  the  parochial  moduses.  Of  what  are  so  called  there  are  six  in 
number  :  one  for  milk  and  calves,  one  for  colts,  one  for  the  agistment  of  barren  cows, 
one  for  lambs,  pigs,  fleeces,  and  goslings,  one  for  poultry  and  eggs,  and  one  for  a  house 
and  garden.  I  believe  I  may  tuke  it,  [150]  that  the  moduses  of  4d.  for  a  colt,  and  of 
Id.  for  the  agistment  of  a  barren  cow,  are  admitted  on  behalf  of  the  plaintiff.  In  this 
he  gives  up  nothing  which  he  could  by  any  possibility  maintain.  No  defence  of  the 
kind  was  ever  better  entitled  to  be  allowed.  On  the  other  hand,  the  defendants  seem 
to  give  up  the  mode  of  tithing  for  poultry  and  eggs,  in  which  it  appears  to  me  that 
their  candour  is  just  as  little  prejudicial  to  their  interests  as  the  admissions  of  the 
plaintiff  are  to  his  interest.  The  questions  between  the  parties  are  reduced  to  three, 
one  respecting  milk  and  calves,  another  respecting  house  and  garden,  and  a  third 
respecting  lambs,  pigs,  fleeces,  and  goslings. 

The  modus  set  up  for  milk  and  calves  is  of  this  nature  :  They  say,  that  if  the  cows 
are  under  seven,  that  is,  are  six,  or  less  than  six,  Ud.  is  paid  for  each  cow,  as  a  satis- 
faction for  the  tithes  of  the  milk  and  calf  of  such  cow  : — that  if  the  cow  and  calves 
amount  to  seven,  and  are  under  seventeen,  the  sum  of  '2s.  4d.  is  paid  in  lieu  of  the 
tithe  of  milk  and  calves  of  such  cows : — that  if  they  amount  to  seventeen,  and  are 
under  twenty-seven,  then  a  further  sum  of  2s.  4d.  is  paid  for  such  cows  and  calves, 
in  lieu  of  the  tithes  of  milk  and  calves,  and  so  on,  an  additional  2s.  4d.  for  every  ten 
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cows  [and  calves  (a)]  in  lieu  of  the  milk  and  calves  of  such  cows.  Such  is  the  obvious 
meaning  of  the  defendants  in  what  they  aver,  although  their  language  is  not  so 
entirely' accurate  as  to  escape  criticism.  The  evidence  establishes  this  usage.  The 
difficulty  which  the  language  of  most  of  the  answers  has  intimluced  is,  that  the  pay- 
ment of  ItUl-,  where  the  cows  and  calves  are  under  seven,  is  so  stated  that  it  would 
seem  to  he"payable  for  the  cows,  and  according  to  the  number  of  cows,  even  if  they 
had  no  calves,  provided  they  produced  milk  ;  whereas,  the  fair  construction  of  the 
evidence  is,  that  it  is  applicable  only  to  such  cows  as  have  had  calves,  and  milk,  as 
the  natural  consequence.  I  think  the  language  of  the  [151]  answers  is  open  to  this 
observation,  and  if  I  thought  it  had  had  any  material  effect  upon  the  evidence,  or 
could  by  possibility  have  misled  the  plaintiff  as  to  the  case  he  was  to  meet,  I  should 
have  doubted  whether  the  defence  ought  not  to  have  been  overruled,  on  account  of 
the  discrepancy  between  the  modus  laid  and  the  modus  proved.  But  I  think  it  could 
not,  for  all  the  higher  branches  of  this  custom,  as  laid  in  the  answers,  clearly  import 
that  the  cow  having  a  calf  was  a  necessary  ingredient  to  bring  the  case  within  the 
custom.  The  whole  is  in  these  words: — "  l|d.  for  every  milch  cow,  if  under  seven, 
kept  and  fed  on  the  respective  farms  and  land,  (except  as  therein  mentioned),  in  lieu 
of  tithe  milk,  and  calves  of  such  cows,  and  another  modus  of  2s.  4d.,  if  the  said  milch 
cows  and  calves  shall  amount  to  seven  and  not  seventeen  in  number,  and  the  like  sum 
of  2s.  4d.  for  every  ten  milch  cows  and  calves  after  the  first  seven,  in  lieu  of  the  tithe 
of  the  milk  and  calves  of  such  cows." 

'I  he  witnesses  generally  speak  to  this  effect :  "  The  rector  received,  when  the 
number  of  cows  was  less  than  seven,  the  sum  of  l|d.  for  each  cow  producing  a  calf, 
in  lieu  of  the  tithes  of  milk  and  calves  of  such  cow."  He  receives  2s.  4d.  for  the 
seventh  calf,  and  2s.  4d.  for  the  seventeenth.  So  the  usage  appears  to  be.  It  is  then 
objected  that  this  modus  is  void,  because  nothing  is  paid  for  any  numbers  intervening 
between  seven  and  seventeen,  and  between  seventeen  and  twenty-seven,  and  so  on. 
The  fact  would  be  represented  more  accurately  if  it  were  stated  that  the  same  sum  is 
paid  for  seven,  and  for  all  the  following  numbeis  up  to  seventeen,  and  so  on.  I  do 
not  feel  that  I  am  bound  by  any  authority  to  hold  that  this  is  a  bad  modus.  The 
weight  of  authority  is  in  its  favour  ;  and  as  I  see  nothing  unreasonable  in  such  a 
contract,  and  no  evidence  to  prove  that  none  such  could  have  been  made,  I  cannot 
reject  it  upon  that  ground.  I  shall  take  that  course,  therefore,  upon  this  subject, 
which  seems  the  most  [152J  just  and  reasonable,  that  is,  to  make  no  decree  in  opposi- 
tion to  a  usage  so  proved.  It  is  of  course  that  the  plaintiff  should  have  an  issue  upon 
it  if  he  pleases.  It  is  also  a  consequence  of  the  opinion  I  have  intimated,  that  the 
modus  will  not  cover  the  milk  of  cows  brought  into  the  parish,  which  have  dropped 
their  calves,  or  of  such  cows  as  have  milk  without  calves,  if  that  ever  happens. 

I  shall  take  next  the  modus  of  2d.  pleaded  for  a  house  and  garden.  The  manner 
in  which  it  is  pleaded  is  2d.  for  every  house  and  garden,  in  lieu  of  garden-stuff.  It 
is  thus  stated  in  the  terrier  of  1711,  under  the  head  of  Easter  Koll,  "For  house  and 
garden  2d. ;"  in  1762,  under  the  head  of  Easter  Dues,  "For  house  and  garden  2d.  ;" 
and  all  the  subsequent  terriers  are  exactly  in  the  same  terms.  There  is  abundance  of 
living  evidence,  that  no  tithes  of  garden-stuff  have  ever  been  paid  in  their  memory, 
but  that  it  has  always  been  compensated  by  a  payment  of  2d.  I  can  discover  no  legal 
objection  to  this  modus ;  and  therefore  I  must  sustain  it.  Both  from  the  pleading 
and  the  evidence,  it  is  a  material  condition  that  the  garden,  to  be  protected,  should 
be  a  garden  annexed  to  a  house.  The  modus  will  not  therefore  protect  any  such  as 
are  not  annexed  to  the  house,  for  the  use  of  the  house  ;  and  therefore  will  not  protect 
market  gardens,  if  there  are  any  such  in  the  parish. 

I  shall  next  advert  to  the  custom  alleged  for  tithing  lambs,  pigs,  geese,  and  wool. 
It  is  thus  alleged  : — "There  is  an  immemorial  usage  of  tithing  lambs,  pigs,  wool,  and 
geese  in  the  said  rectory  or  parish,  that  is  to  say,  the  seventh  lamb,  pig,  fleece,  or 
gosling,  belongs  to  the  rector  of  the  parish,  if  there  be  seven,  instead  of  a  tenth  only 
of  the  value  of  such  lambs,  pigs  fleeces,  or  goslings,  in  lieu  of  the  tithes  of  such  lambs, 
pigs,  fleeces  or  goslings  ;  and  that  if  there  be  seventeen,  and  so  on,  an  additional 
lamb,  pig,  fleece,  or  gosling  for  every  successive  ten  ;  but  that  he  should  not  take  any 
tithe,  if  there  be  less  than  seven  lambs,  pigs,  fleeces,  or  goslings,  nor  any  tithe  for 


(a)  The  words  [and  calves]  were  not  in  the  answer. 
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intermediate  numbers  be-[153]-t\veen  seven  and  seventeen,  seventeen  and  twenty- 
seven,  and  so  on  progressively. 

This  is,  in  my  opinion,  contrary  to  the  usual  principle  of  tithing,  inasmuch  as  nothing 
is  rendered  under  seven  ;  and  it  is  evident  that  as  to  several  of  the  articles  comprised 
in  this  custom,  the  render  of  one  at  seven,  eight,  or  nine,  does  not  compensate  for  the 
entire  non-render  up  to  seven,  and  the  render  of  one  only  for  all  the  numbers  between 
ten  and  seventeen.  It  appears  to  me,  that  wherever  this  is  mixed  with  money  payments, 
it  would  be  rash  to  hold  that  such  a  custom  could  not  have  a  reasonable  commencement, 
because,  as  we  do  not  know  when  the  custom  commenced,  we  cannot  judge  of  the 
relative  value  of  the  commutation  for  the  tithe  in  kind  But  in  this  case,  where  tithe 
in  kind  is  alone  payable,  it  must  have  been  obvious,  at  all  times,  that  receiving  some- 
thing more  from  seven  to  ten,  could  be  no  adequate  compensation  for  receiving  nothing 
under  seven,  and  from  thence  up  to  sixteen.  A  custom  of  this  kind  has  been  supported 
in  one  instance  as  to  pigs.  The  reason  given  was,  that  the  bargain  was  favorable  to 
the  parson,  from  the  natural  fecundity  of  the  animal,  it  happening  but  seldom  that 
they  ])roduced  under  the  number  at  which  they  were  to  pay.  I  will  not  stop  now  to 
consider  whether  that  case  ought  to  be  followed,  in  opposition  to  the  general  principle, 
and  to  some  authorities  ;  but  I  will  content  myself  with  stilting  that  here  it  is  alleged 
as  one  custom  applicable  to  a  variety  of  different  animals,  to  several  of  which  that 
reasoning  does  not  apply.     I  am,  therefore,  of  opinion  that  I  must  overrule  this  defence. 

There  is  one  point  upon  this  record,  which  I  have  not  yet  noticed.  Some  of  the 
defendants  are  in  possession  of  certain  lands  which  were  formerly  common,  but  which 
have  been  allotted,  as  it  is  said,  to  them  in  respect  of  their  ancient  farms,  and  they 
claim  the  same  exemption  for  these  allotments  as  for  the  ancient  farms  themselves. 
This  is  a  subject  to  which  I  had  occasion  to  turn  my  attention  in  the  cause  of  [154] 
The  Bishop  of  Carlisle  v.  Blain  (ante,  page  1 23),  although  there  the  common  was  in  a 
different  parish.  This  case  is  rather  more  favorable  to  the  occupier.  Still,  it  appears 
to  me,  that  I  decide  most  agreeably  both  to  principle  and  to  authority,  to  hold  that 
the  occupier  ought  to  shew,  that  the  paiochial  moduses  had  covered  the  tithes  of  the 
common  out  of  which  the  allotment  was  made.  If  there  be  any  such  evidence  in  this 
case,  it  has  not  been  pointed  out  to  me,  and  I  have  not  discovered  it  by  my  own 
researches.  It  should  also  be  shewn  that  the  allotment  was  made  in  respect  of  the 
farm  entitled  to  the  exemption.     I  do  not  find  sufficient  evidence  of  this  fact. 


Before  Alexander,  Lord  Chief  Baron  ;  and  Graham,  B. 

CojrPTON  V.  Earl  Gkkv.  Gray's  Inn  Hall,  Sittings  after  Term.  Dec.  ISth,  1826. — 
Bill  by  an  impropriate  rector,  against  occupiers,  for  an  account  of  tithes ;  and 
against  a  portionist,  requiring  a  discovery  from  the  latter  of  the  deeds  under 
which  he  claimed  to  be  entitled  to  the  portion  of  tithes,  to  which  the  bill 
admitted  him  to  be  entitled  ;  alleging  that  the  deeds  would  shew  not  only  the 
title  of  the  portionist  to  the  tithes  claimed  by  him,  but  also  the  title  of  the 
plaintiff  to  the  tithes  demanded  by  him  of  the  occupiers.  Demurrer  by  the 
portionist  to  the  discovery  allowed. 

Bill  by  an  impropriate  rector,  against  occupiers  of  lands,  for  an  account  and 
satisfaction  of  tithes.  To  this  bill  Earl  Grey,  who  was  a  portionist  of  the  tithes,  was 
made  a  defendant.  The  bill  charged  that  Earl  Grey  was  entitled  to  a  portion  of  the 
tithes  which  were  not  demanded  by  the  bill.  The  bill  also  charged  that  the  tithes 
demanded  by  the  bill  had  not  been  severed  from  the  rectory,  and  that  Lord  Grey  had 
in  his  custody,  possession,  or  power,  divers  deeds  and  writings,  from  which,  if  produced, 
it  would  so  appear,  and  would  prove  the  title  of  the  plaintiff  to  the  tithes  demanded  by 
him  of  the  occupiers.  The  bill  prayed  an  account  and  satisfaction  of  the  tithes  by  the 
oc-[155]-cupiers,  and  a  discovery  of  the  deeds  or  grant  under  which  Lord  Grey  claimed  : 
and  by  the  bill,  the  plaintiff  offered  to  confirm  such  title  as  Lord  Grey  might,  on  pro- 
duction of  his  deeds,  appear  to  have.  Earl  Grey  demurred  to  so  much  of  the  bill  as 
sought  a  discovery  or  production  of  the  deeds ;  and  answered  to  the  lemainder  :  and 
by  his  answer  denied  the  plaintiff's  title  as  rector,  and  stated,  that  the  parish  consisted 
of  several  townships,  which  were  named  in  the  answer  ;  and  that  at  an  early  period,  and 
before  the  statute  of  dissolutions,  portions  of  the  tithes  had  been  severed  and  gianted 
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from  the  rectoiy.  The  defendant  then  stated,  that  he  claimed  to  be  entitled  under  a 
grant  to  the  tithes  of  the  township  of  Learmouth. 

Tinnev,  for  the  plaintiif.  This  may  be  compared  to  the  case  of  a  bill  by  an  heir 
against  a  jointress  for  a  discovery  of  the  deed  under  which  she  claims  jointure.  Such 
a  bill  has  been  held  to  lie,  provided  the  heir  offer  to  confirm  the  jointure  (Lord  Redesd. 
p.  162).  So  here,  though  we  seek  a  discovery  of  Lord  Grey's  title,  it  is  not  in  order 
to  impeach  it,  for  we  offer  to  confirm  such  title  as  he  may  appear  to  have.  In  this  case 
the  occupiers  allege  Lord  Grey  to  be  entitled  to  the  tithe  of  hay,  and  intend  to  pay  it 
to  him.  The  plaintiff  believes  Lord  Grey  to  be  entitled  to  the  tithes  of  corn  and  grain, 
but  not  to  the  tithe  of  hay  ;  and  he  therefore  desires  the  production  of  those  deeds, 
which,  though  they  establish  Lord  Grey's  title  to  some  articles,  will  evince  the  rector's 
right  to  the  remsiinder.  The  title  of  Lord  Grey  is  the  title  of  the  plaintiff".  If  Lord 
Grey  had  simply  pleaded,  that  he  was  entitled  to  all  the  tithes  of  Learmouth.  he  would 
have  been  bound  to  state,  that  the  tithes  claimed  by  him  had  been  severed  from  the 
rectory  :  he  would  have  pleaded  the  grant  of  the  portion  as  a  bar  to  the  discovery 
sought  by  the  bill.  It  is  apprehended,  that  the  tithes  of  corn  and  grain  were  granted 
to  cin  an-[156]-cestor  of  Lord  Grey  when  the  lands  were  arable,  and  though  they  are 
now  all  in  pasture,  he  continues  to  receive  the  tithes  without  any  title.  If  Lord  Grey 
had  only  pleaded  that  he  had  a  title,  it  would  have  been  sufiicient ;  but  he  protects 
himself  from  the  discovery,  without  setting  up  a  title.  The  demurrer  is  also  over- 
ruled by  the  answer.  In  the  answer  he  states,  that  he  claims  to  be  entitled  to  all  the 
tithes  in  Learmouth  :  first  demurring  generally  to  the  discovery  ;  and  then  alleging 
that  he  is  entitled  to  the  tithes,  without  stating  whether  under  the  grant,  or  in  what 
manner.  Lord  Grey  alleges  also,  that  he  has  not  any  deeds  in  his  possession  which 
will  make  out  the  plaintifl"s  title,  because  he  denies  that  the  plaintiii"  is  rector.  But, 
by  the  demurrer,  he  admits  the  plaintiff  to  be  rector ;  and  therefore,  by  inference,  that, 
if  rector,  the  deeds  are  material. 

Jervis  and  Purvis,  in  support  of  the  demurrer.  The  case  of  the  jointress  does  not 
apply  ;  to  support  that  case,  there  must  have  been  an  admission  of  the  plaintiff's  title. 
In  IFing  v  Murrel  (M'Clel,  &  Younge,  620),  the  Court  held  the  plaintiff'  to  strict  proof 
of  his  title.  We  deny  that  we  are  bound  to  make  the  discovery  sought  by  the 
plaintiff's  hill,  but  state  by  our  answer,  as  we  were  bound  to  do,  that  these  tithes 
were  severed  at  a  time  prior  to  the  commencement  of  the  plaintiff's  title. 

Tinney,  in  reply.  The  Court  certainly  will  not  compel  a  defendant  to  produce  a 
deed,  where  the  plaintiff  quarrels  with  that  deed,  and  seeks  to  pick  a  hole  in  the  title ; 
but  where  he  merely  seeks  a  discovery  of  a  deed  to  establish  a  collateral  title,  there  can 
be  no  objection  to  its  doing  so. 

Lord  Chief  B.4.ron.  This  case  involves  a  very  important  principle.  In  all  the 
cases  in  which  advantage  [157]  has  been  sought  to  be  taken  of  forfeitures,  and  cases  of 
that  description,  the  general  principle  has  been,  that  unless  the  party  can  shew  an 
interest  in  the  realty,  he  is  not  entitled  to  any  discovery  of  the  deeds  relating  to  the 
estate.  It  is  by  a  similar  mode,  that  the  defendant  endeavours  to  protect  himself  in 
this  case :  he  contends,  that  the  plaintiff  has  not  any  title  or  interest  in  these  tithes, 
and  that  therefore  he  is  not  entitled  to  any  discovery  of  the  deeds  relating  to  those 
tithes.  It  has  been  said,  that  he  should  have  protected  himself  from  this  discovery 
by  a  plea ;  and,  perhaps,  he  might  have  done  so  :  but  I  see  no  reason  why,  if  the 
objection  appears  on  the  bill,  a  party  may  not  avail  himself  of  a  defence  which  might 
be  the  subject  of  a  plea,  in  the  shape  of  a  demurrer.  It  does  appear  to  me,  in  this 
case,  that  the  objection  is  apparent  on  the  face  of  the  bill,  and,  therefore,  that  a 
demurrer  was  a  good  mode  of  defence. 

It  has  been  ingeniously  said,  that  the  plaintiff"  has  an  interest  in  the  deeds,  but  the 
same  observation  might  be  applied  to  almost  every  case.  The  eff"ect  of  the  argument 
is  this — the  plaintiff  says,  if  you  will  produce  your  deeds,  it  will  appear  that  you  have 
no  title,  and  as  you  have  no  title,  I,  of  necessity,  must  have.  This  is  carrying  the 
argument  very  far;  but  it  is  put  wholly  out  of  question  by  the  answer  in  support  of 
the  demurrer.  The  plaintiff  says,  I  am  the  impropriate  rector,  and,  if  you  have  not  a 
grant,  I  am  entitled,  by  the  common  law,  to  the  tithes  of  these  lands.'  The  answer, 
however,  puts  this  in  issue  ;  for  it  denies  that  the  plaintiff"  is  rector,  and  therefore  in 
effect  says,  that  if  the  defendant  is  not  entitled  to  the  tithes,  still  the  plaintiff"  is  not 
entitled  to  them. 

It  has  been  said,  that  the  demurrer  is  over-ruled  by  the  answer.     This  frequently 
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happens,  from  the  draftsman  incautiously  answering  the  ease  covered  by  the  demurrer ; 
and  the  question  is,  whether  that  has  occurred  in  this  case  1  The  demurrer  is  to  the 
discovery  of  the  deeds  under  which  the  defendant  claims  title  to  the  portion  of  [158] 
tithes.  It  is  not  clear  to  me,  that  an  admission  that  grants  had  in  former  times  been 
made  of  these  tithes,  amounts  to  an  admission  of  title.  The  defendant  admits  gener- 
ally, that  there  have  been  grants,  but  says,  I  will  not  disclose  to  you  my  title  under 
those  grants.  It  does  not  appear  to  me  to  touch  the  principle  of  those  cases  in  which 
it  has  been  decided,  that  an  answer  to  a  fact  previously  demuned  to,  over-rules  the 
demurier.  The  defendant  then  denies,  that  he  has  any  deeds  in  his  hands  which  will 
shew  the  plaintiffs  title. 

I  really  am  not  able  to  see  how  this  can  be  construed  into  an  admission  of  the 
plaintitfs  title,  or  a.s  over-ruling  the  demurrer  to  the  discovery.  I  think,  therefore, 
that  this  defence  is  precisely  within  the  rule,  that  a  party  not  having  an  interest  in 
the  realty,  is  not  entitled  to  the  production  of  the  deeds. 

GR..VHAM,  B.  I  entirely  concur  in  the  judgment  of  the  Lord  Chief  Baron.  It  is  a 
very  general  principle  in  a  Court  of  Equity,  that  a  person  shall  not  be  compelled  to 
produce  his  title  deeds,  to  gratify  the  curiosity  of  a  person  having  no  estate  or  interest 
in  the  property  to  which  they  relate.  In  this  case  there  is  no  privity  between  the 
parties :  their  titles  are  perfectly  independent  of  each  other ;  they  may  be  coeval, 
perhaps  paramount  even.  It  is  clear,  that  a  portion  of  tithes  may  have  had  its  origin 
before  the  statute  of  dissolutions.  On  the  dissolution  of  monasteries,  their  possession 
became  vested  in  the  Crown,  as  a  lay  fee,  and  the  Crown  subsequently  granted  them 
out  in  parcels.  It  was  so,  probably,  in  this  case.  Lord  Grey  has  not  told  us  how  he 
claims  to  be  entitled  to  these  tithes,  but  it  is  most  likely  under  such  a  grant  as  I  have 
adverted  to.  Lord  Grey  says,  I  claim  tithes  of  a  particular  description,  of  certain 
lands,  but  what  particular  interest,  or  under  what  particular  deeds,  I  claim,  you,  as  a 
stranger,  are  not  entitled  to  ;isk,  and  I  am  not  bound  to  discover. 

It  seems  to  me  material  in  this  case,  that  the  discovery  [159]  sought  by  the 
plaintiffs  bill  is  not  confined  to  one  particular  deed,  but  extends  to  all  the  defendant's 
title  deeds.  If  the  plaintiff  had  specified  one  particular  grant,  by  which  some  poition 
of  tithes  had  been  granted  or  reserved  to  him,  there  might  have  been  some  difficulty, 
for  he  would  have  shewn  some  sort  of  interest.  But  a  man's  title  may  depend  on 
deeds  for  generations,  and  if  one  deed  were  produced,  the  plaintiff  might  say,  another 
deed  would  explain  that,  and  shew  his  title,  and  so  on  ;  and  there  would  be  no  end 
to  the  discovery.  Under  these  circumstances  it  appears  to  me,  that  the  plaintiff  has 
not  sustained  his  case.  With  respect  to  the  suggestion,  that  the  demurrer  is  over- 
ruled by  the  answer,  I  think  there  is  no  foundation  for  the  objection.  It  appears  to 
me,  that  the  plaintiff  has  clearly  no  right  to  the  discovery  sought  by  his  bill. 

Demurrer  allowed. (a) 

Before  the  Whole  Coxjkt. 

Powell  and  Others  v.  The  Earl  of  Powis  and  Others.  Nov.  I7th,  Dec.  1.3th, 
1826.— Freehold  tenants  of  a  lordship,  having  rights  of  common  for  their  cattle 
levant  and  couchant,  and  common  of  turbary  and  estovers,  the  lord  approved 
parts  of  the  common,  and  granted  them  to  other  persons :  the  tenants  prostrated 
the  fences  ;  upon  which  actions  of  trespass  were  brought  against  them,  and  they 
filed  a  bill,  in  the  nature  of  a  bill  of  peace,  against  the  lord  and  his  grantees,  to 
be  quieted  in  the  enjoyment  of  their  commonable  rights.  A  general  demurrer 
was  over-ruled,  the  Court  considering  it  no  objection  to  the  bill,  that  each  defen- 
dant had  a  right  to  make  a  separate  defence,  provided  that  right  was  a  general 
one ;  and  that  the  Court  could  not,  before  answer,  judge  of  the  nature  of  the 
right. 

[Referred  to,  TVarrick  v.  Queen's  College,  Oxford,  1871,  L.  R.  6  Ch.  725.] 
The  bill  stated,  that  the  plaintiffs  were  seised  in  fee  of  several  ancient  freehold 


(a)  Similar  demurrers,  in  a  suit  by  the  same  plaintiff,  against  Lord  Tankerville 
and  others  ;  and  in  a  suit  by  him,  against  Collingwood  and  others  ;  were  allowed, 
without  argument. 
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messuages  or  tenements,  with  the  appurtenances,  situate  within,  and  holden  of,  the 
honor  or  lordship  of  Clun,  in  the  county  of  Salop ;  and  then  were,  and  for  several 
years  had  been,  in  the  occupation  of  [160]  such  messuages  or  tenements  ;  and  that 
they,  and  those  whose  estate  they  respectively  had,  as  such  tenants  as  aforesaid,  had 
from  time  whereof,  &c.  had,  and  of  right  ought  to  have,  common  of  pasture  for  all 
their  commonable  cattle  levant  and  couchant,  common  of  turbary,  and  also  common 
of  estovers,  in,  upon  and  throughout  a  certain  forest  or  waste,  parcel  of  the  said 
honor  or  lordship  of  Clun,  called  the  forest  of  Clun  :  that  the  several  other  tenants  of 
the  honor  or  lordship  were  entitled  to  the  same  rights.  That  the  Earl  of  Powis  was, 
and  had  been  for  many  years,  seised  of  the  honor  or  lordship,  and  had  lately  taken 
upon  himself  to  inclose,  or  to  permit  to  be  inclosed,  certain  large  portions  or  tracts  of 
the  forest,  to  the  detriment  of  the  plaintiffs  and  the  other  persons  entitled  to  common- 
able rights;  and  that  the  Earl  of  Powis  had  granted  the  parts  so  inclosed  to  the  other 
defendants,  except  the  defendant  Edye,  who  were  in  possession  of  them.  That  the 
right  of  the  several  tenants  of  the  honor  or  lordship  to  common  of  pasture  without 
stint,  and  to  common  of  estovers  upon  the  said  forest  or  waste,  was  established  by  a 
decree  of  this  Court,  Hil.  T.  24  Eliz.  her  said  Majesty  being  then  seised  in  right  of 
the  Crown  of  the  said  honor  or  lordship.  That  the  plaintiffs,  a  short  time  before 
the  tiling  of  the  bill,  had  broken  down  paits  of  the  fences  of  the  parts  so  inclosed,  for 
the  purpo.se  of  exercising  their  commonable  rights.  The  bill  charged,  that  the  several 
defendants,  except  the  Eai'l  of  Powis,  had,  at  the  instigation  of  the  Earl,  or  with  his 
concurrence,  and  on  some  understanding  that  he  would  defray  the  expense,  commenced 
actions  of  trespass  against  the  plaintiffs.  The  bill  also  charged,  that  the  defendant 
Edye  was  steward  of  the  lordship,  and,  as  such  steward,  had  in  his  custody  the  books 
and  muniments  relating  to  the  customs  of  the  lordship  and  the  rights  of  the  tenants, 
but  that  he  colluded  with  the  other  defendants  and  refused  to  produce  them.  The 
bill  further  chai'ged  that  Earl  [161]  Powis  and  Edye  had  divers  books,  writings,  &c. 
from  which  the  facts  stated  in  the  bill  would  appear.  The  bill  prayed,  that  the  rights 
of  common  of  the  plaintiffs  and  the  other  freehold  tenants  might  be  established  ;  and 
that  the  plaintiffs  and  the  other  tenants  might  be  quieted  in  such  rights  ;  that  the 
Earl  of  Powis  might  be  restrained  from  inclosing  any  part  of  the  forest,  to  the  prejudice 
of  the  plaintiffs  and  the  other  tenants,  and  from  obstructing  or  molesting  them  in 
their  commonable  rights  :  and  for  an  injunction  against  the  actions  of  trespass  brought 
by  the  other  defendants. 

To  this  bill  the  defendants  put  in  a  general  demurrer. 

Temple  and  Richards,  R.  V.,  in  support  of  the  demurrer.  The  best  argument 
against  the  present  suit  is  the  bill  itself.  Such  a  bill  was  never  before  filed.  There 
are  certainly  some  few  instances  of  bills  of  peace,  in  cases  where  there  have  been  a 
great  many  persons  having  the  same  right,  and  that  light  has  been  tried  at  law  and 
established,  to  prevent  multiplicity  of  suits.  In  this  case  there  has  been  no  trial  of 
the  right.  In  Queen  Elizabeth's  time,  it  was  not  the  practice  of  the  Court  to  dij  ect 
issues.     Common  of  pasture  without  stint  is  illegal. 

[Hullock,  B.  Ex  vi  termini,  common  of  pasture  without  stint,  means  at  this 
day  common  of  pasture  for  cattle  levant  and  couchant] 

The  plaintiffs  do  not  allege  that  the  decree  established  the  right  to  common  of 
turbary.  In  Mellor  v.  Spakman  (1  Saund.  339),  the  point  was  determined.  The  right 
to  approve  cannot  be  concluded  by  a  decree 

Simpkinson,  in  support  of  the  bill.  There  are  many  instances  in  which  Courts  of 
Equity  have  interfered  in  similar  cases.  The  Court  will  always  interfere  to  avoid 
mul-[162]-tiplicity  of  suits,  by  a  bill  in  the  nature  of  a  bill  of  peace.  On  the  face  of 
this  bill,  no  less  than  eight  actions  have  been  brought  to  try  the  same  right.  There 
are  many  cases  in  which  bills  have  been  filed  by  a  lord  against  tenants  of  the  manor, 
to  be  quieted  in  the  possession  of  a  common  inclosed  :  Hovj  v  The  Tenants  of  Brooms- 
grove  (1  Vern.  22)  ;  New  Elme  Ho.yntal  v.  Andover  ( 1  Vern.  266) ;  Il'eeks  v.  Stuker  (2  Vern. 
301);  Arthingtmi  v.  Faiokea  (2  Vern.  356);  and  the  authority  of  these  cases  was 
recognised  by  the  present  Lord  Chancellor  in  Hanson  v.  Gardiner  (7  Ves.  305).  If 
the  bill  stood  on  principle  only,  it  would  be  singular  if  a  Court  of  Equity,  permitting 
a  bill  by  the  lord,  would  not  entertain  one  by  the  tenants.  But  it  does  not  rest  on 
principle,  for  there  are  many  cases  in  which  bills  have  been  filed  by  tenants-.  In 
i'othiU's  Reports,  title  "Common,"  many  cases  are  cited,  in  which  the  Court  has 
interfered.     Another  authority  is,  Hiltmi  v.  Scarborough  (4  Vin.  Ab.  425,  pi.  35),  which 
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nas  recognised  as  good  law  by  Lord  Hardwieke  in  The  Mayor  of  York  v.  Pilkington 
(1  Atk.  282).  A  similar  principle  was  acted  upon  by  him  in  another  case,  Poore  v. 
Clarke  (2  Atk.  515),  though  that  case  was  upon  a  different  subject.  [HuUock,  B.  In 
the  cases  cited  by  you,  had  not  the  right  been  established  by  law  I]  No,  on  the 
contrary,  it  appears,  from  the  judgment  of  the  Lord  Chancellor  in  Thf.  Maijor  of  Vork 
V.  I'ilkmgton,  that  this  was  the  ground  of  the  demurrer,  and  that  he  was  in  the  Hrst 
instance  inclined  to  allow  the  demurrer,  but  he  afterwards  overruled  it 

The  law  is  clearly  laid  down  in  Lord  Tenham  v.  Herbert  (2  Atk.  483).  There  the 
Lord  Chancellor  said,  "  where  a  man  sets  up  a  general  exclusive  right,  and  where  the 
persons  who  [163]  controvert  it  with  him  are  very  numeioiis,  and  he  c;uinot  by  one 
or  two  actions  at  law  quiet  that  right,  he  may  come  into  a  Court  of  Equity  first, 
which  is  called  a  bill  of  peace,  and  the  Court  will  direct  an  issue  to  determine  the 
right,  as  in  disputes  between  lords  of  manors  and  their  tenants,  and  between  tenants 
of  one  manor  and  another ;  for  in  these  cases  there  would  be  no  end  of  biinging  actions 
of  trespass,  since  such  action  would  determine  only  the  particular  right  in  question 
between  the  plaintiti' and  defendant."  The  principle  laid  down  in  this  case  has  been 
acted  upon  in  a  great  many  cases,  which  are  collected  by  .Mr.  Saunders,  in  his  note  to 
Lord  Tenham  v.  Herbert.  The  facts  in  the  present  bill  are  admitted  by  the  demurrer, 
and  therefore  the  fact,  that  if  the  common  be  inclosed  there  will  not  be  sufficient 
common  left,  is  admitted  by  the  demurrer.  The  first  objection  taken  to  the  bill  is, 
that  it  does  not  pray  an  issue  ;  but  the  bill  prays  the  establishment  of  the  right.  The 
Court,  in  over-ruling  the  demurrer,  will  not  make  any  decree  atiecting  the  right,  bat 
will  merely  decide,  that  the  defendant  ought  to  answer.  There  are  many  cases  much 
stronger  than  the  present,  in  which  the  Court  has  said,  that  though  the  plaintiff  may, 
and  probabl}'  will,  eventually  fail  in  making  out  his  case,  yet  he  is  entitled  to  an 
answer.  On  a  bill  the  Court  is  in  the  habit  of  making  intendments  in  favour  of  the 
pleader.  All  the  cases  seem  to  have  determined,  that  where  the  right  cannot  be 
determined  by  one  or  more  actions,  the  Court  will  interfere  on  a  bill  in  the  nature 
of  a  bill  of  peace.  Arthmijton  v.  t'awkes  (2  Vern.  356).  If,  with  a  view  to  prevent 
multiplicity  of  suits,  the  Court  would  allow  the  lord  to  bring  his  bill,  it  would,  a 
fortiori,  allow  the  tenants.  In  Arthington  v.  Fawkes,  the  Court  assumed  jurisdiction, 
on  the  ground  of  approvement.  Suppose  two  different  ap-[164]-provements,  at  different 
periods  of  time,  the  one  leaving  sufficient  common,  the  other  not,  there  may  l)e  a  right 
to  take  down  the  fences  of  the  one,  and  not  of  the  other.  No  objection  arises  to  this 
bill  because  all  the  tenants  are  not  parties  to  it :  the  general  rule,  that  all  persons 
interested  must  be  made  parties,  is  dispensed  with  where  it  is  impracticable  o:  incon- 
venient, as  in  suits  by  or  against  tenants  of  a  manor,  as  for  suit  to  a  mill,  or  against 
parishioners  for  tithes  :  this  principle  was  recognised  by  the  Lord  Chancellor  in 
Cockburn  v.  Tlwmxmi  (16  Ves.  321).  It  is  unnecessary  to  enter  into  the  question  of 
approvement  of  turbary  or  estovers :  they  are  not  within  the  Statute  of  Merton :  and 
that  there  can  be  no  approvement  against  them,  was  decided  in  Fawcet  v.  Strickland 
(2  Com.  578;  Willes,  57).  As  to  the  defendant  Edye,  he  is  the  steward,  and  has 
the  custody  of  the  rolls  and  deeds  of  the  lordship,  of  which  the  plaintiffs  are  not 
merely  copyholders,  but  freehold  tenants,  and  they  charge  him  with  having  in  his 
possession,  not  merely  the  rolls  of  the  manor  or  lordship,  but  the  muniments  relating 
to  the  right  which  they  claim.  A  mandamus  would  not  lie  to  compel  their  production  ; 
and  Edye  admits,  by  the  demurrer,  that  he  does  collude  with  the  other  defendants. 
There  is  therefore  clear  ground  for  making  him  a  party.     Fenwick  v.  Reed.(c) 

Temple,  in  reply.  Taking  the  right  to  be  as  laid,  it  is  bad  in  law  ;  and  allowing 
them  to  confine  their  right  to  the  terms  levant  et  couchant,  they  then  establish  a 
distinct  right  in  each  individual,  which  they  would  bind  by  a  decision  on  a  common 
right.  Artiivngton  v.  Fawkes  was  not  a  case  of  separate  rights  :  the  lord  had  inclosed 
one  part  [165]  of  the  common  ;  and  therefore,  when  he  had  brought  one  action,  he 
must  have  gone  over  the  same  ground  again  precisely.  The  lord  would  not  in  this  case 
be  bound  as  against  other  tenants,  who  are  not  parties  to  this  suit.  It  has  been  said, 
that  they  have  a  right  to  the  discovery  of  the  deeds ;  and  that,  if  they  have  a  right 
to  part  of  the  discovery,  a  general  demurrer  will  not  do.  If  they  have  a  right  as 
tenants  of  the  manor,  they  can  obtain  the  production  by  mandamus. 

Cur.  adv.  vult. 

(c)  1  Merivale,  114.     See  also  Lord  Redesdale,  Eq.  PI.  page  132. 
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Lord  Chief  Baron.  This  is  a  demurrer  to  a  bill,  commonly  called  a  Bill  of 
Peace.  The  cases  establish  that  a  bill  may  be  brought  by  a  lord  against  his  tenants, 
and  by  tenants  against  the  lord,  in  respect  to  rights  of  common.  It  is  a  bill  of  peace, 
and  to  prevent  multiplicity  of  actions. 

The  dicta  and  cases  shew,  that  it  is  no  objection  to  this  bill,  that  the  defendants 
may  each  have  a  right  to  make  a  separate  defence,  provided  there  be  only  one  general 
question  to  be  settled,  which  pervades  the  whole.  It  would  be  against  all  the  cases  to 
allow  this  demurrer  :  it  would  put  the  bill  out  of  Court.  It  is  not  to  be  inferred  from 
this,  that  the  Court  will  assume  jurisdiction  to  decide  any  legal  question  without 
referring  it  to  law.  But  until  the  defendant  has  answered,  the  Court  cannot  know 
what  the  question  may  be.  In  all  probability  there  may  be  one  general  question,  as 
between  the  lord  and  all  the  tenants. 

It  may  certainly  be  a  question  whether  the  lord  will  approve  at  all.  It  may  also 
be  a  question,  if  he  does,  whether  he  has  left  sufficient  common  for  the  commoners. 
In  the  case  of  JFeekes  v.  Utaker,  issues  were  directed.  We  are  therefore  of  opinion,  that 
the  Court  must  heai'  more  of  the  case  before  it  can  ascertain  what  course  ought  to  be 
taken.  This  [166]  cannot  be  known  until  the  answer  comes  in.  This  pledges  the 
Court  to  uothuig. 

Demurrer  over-ruled,  (a) 


Before  the  Lord  Chief  Baron,  and  Garrow,  B. 

Jacobs  v.  Badger.  Gray's  Inn  Hall,  Sittings  after  Term.  Dec.  12th,  1826.— Where 
an  answer  is  contained  in  more  than  one  skin  of  parchment,  every  skin  must 
be  signed  by  the  defendant.  And  therefore,  where  in  a  country  cause  an  answer 
was  comprised  in  two  skins,  and  the  last  only  was  signed,  the  Court  directed  that 
an  officer  should  take  the  answer  into  the  country,  and  procure  the  signature  of 
the  defendant  to  the  other  skin,  unless  the  defendant  should  previously  come  to 
town  and  sign  it. 

Ghing  moved,  that  the  answer  in  this  case  might  be  taken  off  the  file,  for  irregu- 
larity. The  in-egularity  complained  of  was,  that  the  answer  was  comprised  in  two 
skins  of  parchment,  and  that  the  last  skin  only,  and  not  both  skins,  had  been  signed 
by  the  defendant;  and  Fowler's  Practice  (vol.  1,  page  366),  was  relied  on  in  support 
of  the  objection. 

Bickersteth,  for  the  defendant,  contended  that  no  rule  of  the  Court  required  that 
each  skin  of  an  answer  should  be  signed  by  the  defendant :  that  there  was  no  order, 
prior  [167]  to  1790,  requiring  an  answer  to  be  even  signed  ;  and  that,  in  the  Court 
of  Chancery,  the  first  order  requiring  an  answer  to  be  signed,  was  of  the  date  of 
1748.  But  that,  in  the  latter  Court,  the  constant  practice  was,  for  the  defendant  only 
to  sign  the  answer  once. 

Ching,  in  reply,  relied  on  the  practice  in  this  Court,  requiring  each  skin  to  be 
signed.  He  admitted,  however,  that  he  could  not  find  any  order  of  the  Court 
expressly  requiring  it. 

The  practice,  as  stated  by  Ching,  was  confirmed  by  the  officer  of  the  Court. 

Lord  Chief  B.aron.  Unless  some  rule  or  order  can  be  produced,  requiting  that 
every  skin  of  an  answer,  where  it  consists  of  more  than  one  skin,  should  be  signed, 
I  should  not  consider  it  necessary,  whether  the  answer  be  taken  by  commission,  or  be 
sworn  before  one  of  the  Barons ;  for,  in  either  case,  the  answer,  after  it  is  sworn,  is 
never  out  of  the  custody  of  the  Court,  and  no  alteration  can  possibly  be  made  in  it  by 
the  defendant.     The  practice  to  sign  each  skin  appears  to  me  to  be,  therefore,  unneces- 

(rt)  In  the  course  of  the  judgment  the  Lord  Chief  Baron  referred  to  the  following 
cases,  viz.  Hotu  v.  The  Tenants  of  Bivomsgrove,  1  Vern.  22.  New  Elm  Hospital  v. 
Andover,  ibid.  266.  IVeckes  v.  Staker,  2  Vern.  301.  Arthingtmi  v.  Fawkes,  ibid.  356. 
Hilto7i  V.  Lord  Scarborough,  4  Vin.  Ab.  425,  pi.  35.  Fines  v.  Ccbb,  2  Vern.  116.  Aiwn., 
Gilb.  Jtep.  in  Eq.  183.  Baker  v.  Rogers,  1729,  cor.  Lord  King.  Conyers  v.  Lord 
Abergavenwj,  1  Atk.  285.  Duke  of  Leeds  v.  Corporation  of  New  Radnor,  2  Bro.  C.  C. 
338.  Lord  Tenham  v.  Herbert,  2  Atk.  483.  Cockburn  v.  Thomson,  16  Ves.  328.  Mayor 
of  Reading  v.  JFinkworth,  5  Price,  473. 
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sary  ;  to  have  no  rule  or  order  for  its  foundation  ;  and  to  have  arisen  entiiely  ex 
majore  cautela.  As  it  appears,  however,  to  have  been  the  uniform  practice  for  some 
length  of  time,  I  think  the  practice  should  be  adhered  to :  at  the  same  time,  as  the 
mistake  seems  to  have  arisen  through  inadvertence,  some  mode,  which  will  be  attended 
with  as  little  delay  and  expense  as  possible,  for  enabling  the  defendant  to  sign  the 
other  skin  of  the  answer,  without  the  delay  or  expense  of  a  new  commission,  ought  to 
be  adopted. 

Garrow,  B.  The  only  possible  objection  which  can  be  suggested,  in  consequence 
of  each  skin  of  the  answer  [168]  not  being  signed  is,  that  in  case  an  indictment  for 
perjury  were  preferred  against  the  defendant,  in  respect  to  matter  contained  in  that 
skin  of  the  answer  which  is  not  signed  by  him,  some  difficulty  might  arise  in  proving 
that  the  skin  in  question  formed  part  of  the  answer  signed  by  him.  But  it  appears 
to  me,  that  there  is  no  weight  in  such  an  objection  ;  for  each  skin  of  the  answer  is 
connected  together  before  the  answer  is  sworn  :  and  from  the  moment  it  is  sworn,  it 
is  never  out  of  the  custody  of  the  Court.  The  utmost  that  could  be  necessary,  would 
be  to  examine  the  Commissioners  by  whom  the  answer  was  taken,  to  prove  that  the 
answer  was  in  the  same  state  as  when  it  A-as  sworn. 

I  concur,  however,  with  the  Lord  Chief  Baron,  that  what  appears  to  have  been  for 
some  time  the  uniform  practice,  should  be  adhered  to  :  but  that  the  party  should  have 
the  opportunity  of  correcting  so  unimportant  a  mistake,  without  costs. 

The  defendants  having  obtained  the  usual  order  nisi,  for  dissolving  the  injunction 
granted  in  this  cause,  against  which  cause  was  to  have  been  shewn,  on  the  merits,  this 
day,  it  was  arranged  between  the  parties,  that  the  order  nisi  should  stand ;  that  the 
time  should  be  enlarged  until  the  first  day  of  the  following  Term  ;  and  that  an  officer 
of  the  Court  should  take  the  answer  into  the  country,  and  procure  the  signature  of 
the  defendants  to  the  respective  skins  not  signed  by  them,  unless  the  defendants 
should  previously  come  to  London  for  that  purpose.(«) 


[169]    Before  the  Whole  Court. 

Rex  V.  Peto.  Gray's  Inn  Hall,  Sittings  after  Term.  Dec.  12th,  1826. — An  action  was 
brought,  at  the  instance  of  the  Crown,  against  a  contractor  for  the  building  of  certain 
public  works,  on  a  bond  given  for  the  performance  of  his  contract :  the  action  was 
defended,  and  a  verdict  and  judgment  obtained  by  the  Crown.  The  defendant 
applied  to  the  Court  to  stay  proceedings  on  the  judgment  for  a  short  period,  that 
he  might  tile  a  bill  on  the  equity  side  of  the  Court,  alleging  that  he  had  mistaken 
his  course  in  defending  the  action  at  law,  and  being  advised  that  he  had  good 
ground  for  equitsible  relief,  he  was  about  to  file  a  bill  against  the  law  officers  of 
the  Crown.  The  Court  rejected  the  application  on  the  grounds — That,  taking 
the  application  as  made  in  the  suit  at  law,  the  postea  could  not  be  stayed  ;  that, 
treating  it  as  an  application  in  equity,  there  was  no  suit  depending ;  and  that 
the  defendant  had  not  shewn  sufficient  grounds  for  equitable  relief ;  and  semble, 
that  his  grounds  of  equity  might  have  been  used  by  him  at  law.  (Hullock, 
Baron,  dissentiente.) 

[See  ante,  p.  37,  post  p.  509.] 

Patterson,  (with  whom  was  Wright),  moved  for  an  order  to  stay  proceedings  on 
the  judgment  entered  for  the  Crown  in  this  ca.se,  until  the  first  day  of  the  next  Tei'm, 
on  the  ground,  that  the  defendant  was  advised  that  he  had  mistaken  his  case,  his 
defence  not  being  at  law,  but  in  equity,  where  it  was  apprehended  he  had  good  ground 
of  relief ;  and  that  he  was  about  to  file  a  bill  against  the  law  officers  of  the  Crown  ; 
but,  from  the  nature  of  the  case,  there  was  not  sufficient  time  to  prepare  the  bill  before 
an  extent  would  be  issued. 

The  application  was  supported  by  an  affidavit  of  merits  ;  particularly,  that  the 
deviations  in  the  contract  had  not  only  been  made  by  the  direction  of  Laing  the 

(a)  See  Carter  v.  Bosanquet,  M'Cleland,  456,  in  which  the  same  question  of  practice 
was  discussed ;  and  there  the  Court  also  permitted  the  defendants  to  re-sign  and 
re-swear  their  answer. 
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surveyor,  but  that  the  works  had  from  time  to  time  been  inspected  by  the  Lords  of 
the  Treasuiy,  and  other  official  pei-sons,  and  variations  had  been  directed  and  approved 
by  them.  The  affidavit  expressed  the  belief  of  the  defendant  that  he  should  be  aljle 
to  establish  this,  and  that  instructions  were  laid  before  counsel  to  prepare  the  necessary 
bill,  'the  Kimj  v.  The  Inhabitanis  of  Wimdmorth  (1  Barn.  &  Aid.  63),  was  cited  in 
support  of  the  application. 

The  Attorney-General,  Clarke,  Walton,  and  Parke,  for  the  Crown,  objected  that 
such  a  motion  was  without  precedent ;  that  it  was  in  the  nature  of  an  application  for 
an  injunction,  without  a  suit  being  instituted.  That,  if  gi'anted  [170]  in  this  case, 
there  would  be  no  end  to  experimental  applications  on  the  mere  allegation,  that  parties 
intended  to  file  bills ;  and  the  consequeTice.s  would  be  most  mischievous.  They 
admitted,  that  if  the  defendant  had  mistaken  his  course,  and  considered  he  had  a  case 
at  law,  whilst  his  defence,  if  any,  was  in  equity,  this  Court  would  interfere  to  assist 
him  ;  but  it  must  be  in  a  suit  properly  instituted.  That,  if  the  defendant  had  any 
equity,  he  must  have  known  it  before  the  trial  of  the  action  at  law.  That  the  motion 
must  be  taken  as  made  in  the  suit  at  law,  there  being  no  suit  in  equity.  1  hat  if  the 
Lords  of  the  Tieasury  had  examined  the  piling  and  spandrils,  which  could  not  be 
credited,  it  could  have  been  pleaded  at  law  ;  as  could  also  the  fact,  that  they  had 
given  orders  upon  the  subject :  And  that  the  affidavit  ought  to  have  been  more  specific, 
and  have  shewn,  that  those  persons  saw  and  knew  that  the  piling  had  been  constructed, 
and  spandrils  so  filled  up,  as  .stated  in  the  affidavit. 

Patterson,  in  reply,  urged  that  this  was  not  to  be  considered  as  a  case  between  subject 
and  subject,  but  as  an  application  to  the  Court  on  the  stat.  Hen.  8  (33  Hen.  8,  c.  39). 
And,  as  an  authority  for  granting  an  injunction  before  bill  filed,  he  cited  M'Namara 
V.  Arthur. {If 

LoKD  Chief  Baron.  This  is  an  application  with  a  view  to  a  proceeding  in  equity, 
and  not  an  application  in  any  suit  now  depending.  Between  party  and  party,  the 
short  answer  to  the  application  would  be,  that  no  bill  has  been  filed.  Ihere  are 
circumstances  in  this  case  which  [171]  take  it  out  of  the  general  rule.  I  should  have 
thought,  I  speak  doubtingly,  not  having  sufficient  experience  on  the  subject,  that  all 
the  matters  now  addressed  to  this  Court,  as  grounds  for  relief,  might  have  been  used 
at  law : — that  the  defendant  might  have  said  he  had  been  misled  in  the  nature  of  his 
case,  and  have  obtained  leave  to  plead  all  these  matters  of  equity,  in  the  same  manner 
as  he  originally  might  have  done.  It  is,  however,  unnecessaiy  for  me  to  consider 
this ;  and  it  does  not  now  influence  my  opinion.  We  have,  unquestionably,  authority 
under  the  act  of  Parliament,  if  we  shall  think  it  fit,  to  interfere  ;  but  as  this  applica- 
tion is  made  with  a  view  to  an  equity  proceeding  in  this  Court,  it  appeals  to  me,  that, 
although  as  a  Court  of  revenue  we  have  the  record  in  this  Court,  we  ought  to  decide 
as  if  we  had  it  not,  but  merely  on  the  equity  of  the  case.  As  to  the  equity  of  the 
case,  I  will  not  dissemble  the  feeling  which  I  have  had  throughout  i  that  although 
Mr.  Peto  may  have  no  case  at  law  or  in  equity,  still  he  may  be  entitled  to  the  leniency 
of  the  Crown.  We  all  know,  that  it  is  not  necessary  for  the  Crown  to  assign  breaches 
under  the  statute  (S  &  9  W.  3,  c.  11),  and  that  if  any  one  breach  is  proved,  the  Crown 
is  entitled  to  judgment. 

Li  an  ordinary  suit  in  equity,  an  injunction  is  granted,  as  of  course,  if  an  answer 
is  not  filed  in  due  time:  if  the  answer  be  put  in,  then  it  is  granted  only  on  merits 
disclosed  in  the  answer ;  and,  according  to  the  established  practice,  no  affidavits  can 
be  received  in  opposition  to  an  answer.  'I  his  question  was  much  discussed  in  Isaac 
y.  Hui)qiagf;(h)-  but  is  now  considered  to  be  settled.  Suppose  an  answer  to  be  filed 
in  the  present  case,  stating  that  one  of  the  [172]  breaches  was  the  not  filling  up  of 

(&)i  2  Ball  &  B.  349.  In  M'Namara  v.  Arllmr,  a  bill  had  been  filed  for  a  specific 
performance  of  an  agreement :  that  bill  was  dismissed,  the  plaintiff'  being  unable  to 
make  a  good  title;  and  after  the  dismissal,  an  injunction,  to  restrain  him  from  pro- 
ceeding on  the  agreement  at  law,  was  granted  on  motion  ;  the  defendant  undei'taking 
forthwith  to  file  a  bill.  The  Court  of  Exchequer,  in  the  present  case,  seemed  to  doubt 
the  accuracy  of  that  report. 

{by  3  Bro.  C.  C.  463.  1  Ves.  jun.  427.  In  Isaac  v.  Hwmpage,  the  Court  permitted 
an  affidavit  to  be  read  in  contradiction  to  an  answer,  in  support  of  an  application  for 
an  injunction  on  the  merits.  That  case  was  however  questioned,  and  a  different 
course  pursued,  in  Hanson  v.  Gardiner,  7  Ves.  305,  and  Bertceky  v.  Brymir,  9  Ves.  355. 
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the  spandrils,  and  that  although  the  spandrils  were  not  filled  up  according  to  the 
specification,  j-et  the\^  were  charged  for  as  if  they  had  been  :  suppose  this  simple  fact 
to  be  stated,  would  it  not  be  said,  here  is  a  clear  breach  ;  and  would  not  this  single  fact 
put  the  plaintirt'  out  of  Court,  and  throw  him  on  the  mercy  of  the  Crown  1 

\\'ithout  questioning  the  power  of  the  Couit,  I  think  the  defendant  has  not  shewn 
sutiicient  equity  for  us  to  listen  to  this  extraordinary  application.  He  might,  in  the 
first  instance,  have  availed  himself  at  law  of  the  circumstances  which  he  now  states 
as  grounds  for  equitable  relief;  but  having  neglected  so  to  do,  he  now,  after  great 
length  of  time,  makes  the  present  application,  without  first  placing  himself  in  that 
situation,  by  filing  a  bill,  which  could  alone  induce  the  Court  to  interfere. 

Gr.aham,  B.  I  he  present  motion  must  be  considered  as  if  it  wcie  made  in  the 
original  cause  of  Thi'  King  v.  J'eto,  without  reference  to  any  question  on  the  ground 
of  hardship,  or  on  the  claim  to  equitable  relief.  I  can  find  no  ground  on  which  this 
Court  can  interfere  in  the  old  cause.  The  case  has  undergone  great  discussion,  and 
the  Crown  is  in  possession  of  the  judgment  of  the  Court,  and  of  the  verdict  at  law. 
The  Crown's  suit  at  law  is  complete,  and  the  Crown  is  entitled  to  the  full  benefit  of 
the  judgment  in  its  favour,  unless  some  mattei-  be  suggested  on  the  record,  or  a  bill 
be  tiled,  and  equitable  grounds  be  shewn.  No  objection  is  made  to  the  record  :  no 
bill  h.is  been  filed.  At  law,  the  postea  could  not  be  stiiyed.  If  execution  were  to  be 
stayed,  it  must  be  on  equitable  matter  shewn  on  the  record,  with  opportunity  given 
for  answering  it.  I  have  been  many  years  in  this  Court,  and  do  not  recollect  a 
similar  application.  No  statute  can  give  this  Court  the  power  to  lay  a  restriction 
upon  the  Crown,  which  it  could  not  do  between  subject  and  subject,  either  at  law  or 
in  equity. 

[173]  Garrow,  B.  Sitting  as  judges,  we  cannot  be  so  well  able  to  ascertain  the 
merits  of  this  case,  as  the  proper  oflicers.  I,  for  one,  should  have  been  glad  if  this 
case  could  have  been  arranged  out  of  Court.  Supposing  us  to  be  sitting  in  a  Court 
of  law,  we  have  no  authority  to  stay  the  postea.  But  we  are  placed  in  a  different 
situation  by  the  statute.  Admitting  that  the  Court  has  power,  on  the  statute  of 
equity,  to  grant  the  defendant  relief,  has  he  placed  himself  in  a  situation  which  entit'es 
him  to  that  relief  1  No  precedent  is  shewn,  nor  is  there  believed  to  be  any,  for  an 
application  like  the  present.  The  part}'  has  not  shewn  in  the  ordinary  mode,  that  is, 
l)y  the  proceedings,  why  in  justice  or  reason  the  Crown  should  not  have  judgment. 
It  is  difficult  to  imagine,  that  the  view  now  taken  on  the  part  of  the  defendant  of  his 
case,  should  not  have  previously  suggested  itself.  I  am  of  opinion,  that  sufficient 
equity  is  not  shewn  for  the  extraordinary  interference  of  the  Court. 

HuLi.OCK,  B.  I  have  not  satisfied  my  nn'nd  that  this  motion  ought  to  be  granted  ; 
but  1  cannot,  without  further  consideration,  say  it  ought  to  be  rejected.  The  act. 
Hen.  8  (33  Hen.  8,  c.  39),  would  be  a  dead  letter,  if  the  Court  could  not  interfere 
when  a  sufficient  ground  is  shewn.  'I  he  only  question  is,  therefore,  whether  sutticient 
ground  is  shewn  in  this  ease  If  there  were,  I  should  feel  no  a|)piehension  in  the 
Court's  making  this  a  precedent.  I  admit,  that  when  parties  apply  to  a  Court  for 
relief,  they  must  bring  their  case  within  the  rules  of  the  Court,  or  fail  in  their  applica- 
tion :  but  this  appears  to  me  to  be  a  case  not  falling  within  the  general  rules  of  the 
Court,  as  a  Court  of  Equity  ;  but  to  be  an  application  to  the  Court  on  the  statute  of 
equity,  for  its  interposition  with  the  Crown.  It  has  been  said,  that  the  defendant 
is  not  entitled  to  indulgence,  having  occasioned  [174]  the  Crown  so  much  expense. 
I  think  the  Crown  has  occasioned  the  expense,  by  taking  issues,  which  led  the  defen- 
dant to  suppose,  that  if  the  issues  were  found  for  him,  it  would  be  sufficient :  but, 
when  I  he  issues  are  found  for  him,  the  Crown  turns  round,  and  says,  they  are  of  no 
ettect.  It  has  been  urged,  that  the  defendant  might  have  pleaded  this  equitable  case 
at  law,  under  the  statute  ;  and  so,  perhaps,  he  might,  but  I  do  not  consider  it  absolutely 
necessary  that  he  should  do  so.  I  think  the  Court  is  not  now  trying  the  question, 
whether  the  spandrils  were  properly  or  improperly  filled  or  charged  for ;  it  would  be 
quite  premature  to  decide  that  point  now.  The  simple  question,  in  my  opinion,  is 
whether  the  defendant  has  shewn  any  giound  for  a  short  indulgence.  There  may  be 
some  difficulty  in  the  case ;  for  thouuh  the  record  shews  that  he  acted  under  the 
direction  of  a  siu-veyor,  yet  the  surveyor  had  no  authority  to  vary  the  contract. 
Another  difficulty  is,  that  a  great  portion  of  the  spandrils  referred  to  have  been 
inspected  by  different  persons,  but  they  seem  to  have  done  nothing  with  respect  to 
them.     The  defendant  ought  certainly  to  have  stated  by  whom,  and  in  what  manner 
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the  spandrils  were  inspected.  I  feel  no  difficulty  as  to  the  right  of  the  Court  to  inter- 
fere, but  only  as  to  the  grounds  taken  by  the  defendant.  I  apprehend  that  all  that 
has  been  done  by  the  def'endant,  must  be  taken  as  done  by  him  at  his  own  risk  ;  but 
looking  at  the  record,  I  cannot  help  feeling  that  he  may,  in  the  words  of  the  statute, 
"  be  able  to  allege,  plead,  declare,  or  shew  good,  perfect  and  sufficient  cause  and  matter, 
in  law,  reason,  or  good  conscience,"  for  the  interference  of  this  Court.  I  cannot 
concur  in  opinion  with  the  rest  of  the  Court. 
Motion  refused. 

[175]    Before  Alexander,  C.  B.,  and  Garrow,  B. 

Preston,  Esq.  v.  Carr,  Knt.  Equit.  Exch.  Gray's  Inn  Hall,  Sittings  after  Term. 
Deo.  12th,  1826. — Under  the  general  charge  in  a  bill,  that  the  defendant  has 
divers  papers,  writings,  &c.  in  his  po.ssession  or  power,  relating  to  the  matters 
in  the  bill  mentioned,  the  plaintiff  is  entitled  to  the  production  of  cases,  submitted 
for  the  opinion  of  counsel,  admitted  by  the  answer  of  the  defendant  to  be  in  his 
possession,  but  not  to  the  opinions  given  upon  these  cases. — Though  a  plaintiff 
is,  generally  speaking,  entitled  to  the  production  and  discovery  of  all  papers 
relating  to  the  matters  in  the  bill  mentioned,  in  the  defendant's  possession  or 
power;  yet,  it  seems,  that  he  is  not  entitled  to  the  production  of  letters  stated 
by  the  answer  of  the  defendant  to  have  been  received  by  bim  since  the  filing  of 
the  bill,  in  answer  to  enquiries  made  by  him  in  respect  to  some  of  the  matters 
in  question,  with  a  view  to  his  proofs  in  the  cause  ;  nor  to  any  particulars  respecting 
such  letteis,  which  would  disclose  the  names  of  the  witnesses,  or  the  facts  likely 
to  be  proved  by  them. 

The  bill  in  this  case  was  for  a  specific  performance  of  a  contract  for  the  sale  of  an 
estate  by  the  defendant  to  the  plaintiff;  and  for  an  injunction  to  restrain  the  defen- 
dant from  further  proceeding  in  an  action  of  ejectment,  commenced  by  him  for  recover- 
ing possession  of  the  estate.  The  bill  charged  that  the  defendant  had  in  his  custody 
or  power  divers  letters,  memorandums,  evidences  and  writings,  statements  of  cases, 
and  opinions  relating  to  the  matters  in  the  bill  mentioned  ;  and  required  a  discovery 
and  production  of  them  in  the  usual  terms. 

The  defendant,  by  his  answer,  stated  that  he  had  in  the  schedule  thereto  annexed, 
set  forth  a  list  of  all  letters,  memorandums,  evidences,  writings,  statements  of  cases, 
and  opinions  relating  to  the  matters  in  the  bill  mentioned,  which  weie  in  his  possession 
or  power;  but  submitted  that  he  ought  not  to  be  compelled  to  produce  the  statements 
of  cases,  and  opinions  therein  mentioned,  the  same  being  cases  submitted  to  a  counsel 
for  his  opinion  and  advice  touching  the  contract,  and  the  circumstances  in  the  bill 
mentioned,  and  the  opinion  of  counsel,  under  which  he  had  acted,  in  resisting  the 
plaintifl''s  claim  to  a  performance  of  the  agreement ;  or  at  least  that  he  was  not  bound 
to  produce  or  discover  such  opinion  :  that  one  of  the  cases  was  a  case  for  the  second 
opinion  of  the  same  counsel,  reciting  his  opinion  upon  the  first  case,  and  applying  the 
facts  theiein  stated  to  his  opinion  upon  the  different  parts  of  the  said  case,  in  order 
to  have  such  [176]  second  opinion  ;  that  in  as  much  as  a  discovery  of  such  second  case 
would  disclose  the  opinion  of  counsel  upon  the  first  case,  the  defendant  submitted  that 
he  ought  not  to  be  compelled  to  produce  the  same.  The  answer  then  stated,  that  all 
the  letters  mentioned  in  the  schedule  (most  of  which  were  letters  Itetvveen  the  defen- 
dant and  his  solicitors,)  were  material  to  the  defendant's  case,  and  contained  informa- 
tion which  the  defendant  sought  for  after  the  commencement  of  the  action  of  eject- 
ment, as  to  the  evidence  which  the  defendant  could  adduce  at  the  hearing  of  that 
cause,  and  as  to  the  evidence  which  could  be  given  by  the  writers  of  the  said  letters, 
in  the  particulars  therein  respectively  mentioned ;  and  did  not,  nor  did  any 
of  them,  in  any  manner,  make  out  or  support,  or  tend  to  support,  the  case  made 
by  the  said  plaintiff's  bill ;  but,  that  the  evidence  therein  stated  would  be  material, 
as  the  defendant  was  advised  and  believed,  for  the  defendant  to  adduce  on  his  behalf 
at  the  hearing  of  the  cause  ;  and  he  submitted  that  the  plaintiff  was  not  entitled  to 
see  or  inspect  the  said  letters,  or  to  come  to  a  knowledge  of  the  defendant's  proofs  in 
the  cause  :  wherefore,  the  defendant  insisted  that  he  ought  not  to  be  ordered  to  produce 
or  leave  the  same  in  the  hands  of  his  clerk  in  court ;  and  further,  that  other  letters 
mentioned  or  referred  to  in  the  said  schedule,  were  letters  which  the  defendant  had 
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received  since  the  filing  of  the  bill,  in  ansvrer  to  enquiries  which  he  had  made  respecting 
some  of  the  matters  in  question,  with  a  view  to  his  proofs  at  the  hearing  of  the  cause : 
And  that,  inasmuch  as  to  particularize  such  letters  would  disclose  the  names  of  his 
witnesses,  and  to  some  extent  the  nature  of  his  proofs ;  and  inasmuch  as  the  said 
letters  did  not,  nor  did  any  of  them,  contain  any  information  which  would  support 
the  plaintirt"'s  bill,  so  far  as  the  same  was  opposed  by  the  defendant's  answer,  he 
submitted  that  he  was  not  bound  to  produce  them. 

Bickersteth  now  moved,  pursuant  to  notice,  that  the  de-[177]-fendant  might  produce 
and  leave  in  the  hands  of  his  clerk  in  court  for  the  usual  purposes,  the  several  cases, 
drafts,  statements,  letters,  printed  particular  of  estate,  copies  of  letters,  memorandums, 
papers,  evidences,  and  writings,  mentioned  and  referred  to  in  the  answer  and  schedule  ; 
and  that  the  plaintiff  might  be  at  liberty  to  take  copies  and  extracts,  in  the  usual 
terms.  In  support  of  the  application  for  production  of  the  cases  submitted  for  the 
opinion  of  counsel,  he  cited  lUvldifie  v.  Fursman  (2  Bro.  P.  C.  Toml.  edit.  Sli),  where 
an  order  of  Lord  Chancellor  King,  overruling  a  demurrer  to  a  bill  for  the  production 
of  a  case,  was  affirmed.  But  he  admitted,  on  the  authority  of  the  same  case,  that  be 
was  not  entitled  to  the  production  of  the  opinion.  With  respect  to  the  letters  and 
other  documents,  he  rested  on  the  general  right  of  the  plaintift'  to  a  discovery  of  all 
documents  in  the  hands  of  the  defendant,  relating  to  the  matters  in  question  :  and 
contended  that,  being  referred  to  in  the  answer  and  in  the  schedule,  they  formed 
part  of  the  answer,  in  the  same  manner  as  if  they  had  actually  been  incorporated  with 
it.{h)  He  also  uri;ed  that  the  objection,  that  the  production  of  the  letters  would 
disclose  the  names  of  the  defendant's  witnesses,  and  the  facts  they  were  likely  to 
prove,  had  no  foundation,  inasmuch  as  the  defendant  would  be  bound,  previously  to 
examining  his  witnesses,  to  give  their  names  to  the  plaintiff  for  the  purpose  of  cross- 
examination. 

Teed,  for  the  defendant,  opposed  the  motion  on  two  [178]  grounds : — First,  that, 
to  entitle  the  plaintiB"  to  the  production  of  the  documents  required,  it  should  appear, 
that  they  would  tend  to  make  out  or  support  his  bill,  which,  in  the  present  instance, 
the  defendant  not  only  swore  they  would  not,  but  that  they  would  actually  tend  to 
defeat  the  plaintiffs  c;ise.  And,  secondly,  that  the  production  of  the  papers  would 
disclose  to  the  plaintiff  the  defendant's  case,  and  the  evidence  by  which  he  meant  to 
support  it,  which  was  contrary  to  every  principle  of  a  Court  of  Equity  ;  and  he  cited 
Gardiner  v.  Ma^on  (4  Bro.  C.  C.  479),  as  a  case  in  which  such  a  production  had  been 
refused.  That  it  had  repeatedly  been  held,  that  the  doctrine  in  Maddiffe  v.  Fursman 
ought  not  to  be  carried  farther.  He  also  relied  upon  the  fact,  that  most  of  the  letters 
referred  to  in  the  answer,  were  letters  which  had  passed  between  the  defendant  and 
his  solicitors,  and  were  in  the  nature  of  professional  communications,  which  the  solicitor, 
if  examined  as  a  witness,  would  be  entitled  to  refuse  to  disclose,  as  being  privileged 
communications :  and  he  urged,  that  as  the  privilege  of  the  solicitor  was  in  fact  the 
privilege  of  the  client,  the  defendant  was  entitled  to  the  same  protection  from  discovery 
as  if  the  solicitor  himself  had  Vteen  examined. 

Lord  Chief  Bakon.  I  am  of  opinion  that  the  first  case  must  be  pioduced,  and  I 
think  the  plaintiff  should  also  be  furnished  with  the  facts  contained  in  the  second  case, 
but  not  the  opinion  given  on  the  first  case  ;  and  if  that  opinion  be  embodied  in  the 
second  case,  so  much  of  it  ought  to  be  omitted.  As  to  the  other  papers,  I  am  very 
unwilling  to  express  an  opinion,  or  to  lay  down,  without  further  consideration,  a  pre- 
cedent on  a  question  of  the  utmost  importance,  as  connected  with  the  jurisdiction  of 
a  Court  of  Equity.  But  I  cannot  accede  to  the  proposition  which  has  been  con- 
tended for,  that  the  privilege  of  an  attorney  is  the  privilege  of  the  client,  to  the  extent 
that  the  [179]  client  himself  may  avail  himself  of  that  privilege,  to  avoid  discovering 
communications  which  have  pa.ssed  between  him  and  his  solicitor.  In  a  Court  of 
Equity,  as  against  the  party  himself,  many  things  may  be  taken  into  consideration, 

(6)  This  is  the  principle  on  which  a  court  of  equity  acts  in  compelling  the  produc- 
tion of  papers  referred  to  in  an  answer,  as  stated  by  Lord  Chancellor  Eldon,  in  Evans 
V.  Ridiard-on,  1  Swanst.  8.  The  following  cases  are  referred  to  by  Mr.  Swanston,  in  a 
note  to  that  case,  for  the  practice  with  reference  to  such  production  :  viz.  Gardiner  v. 
Masm,  4  Bro.  C.  C.  479 ;  Daruin  v.  Clarke.  8  Ves.  1.58 ;  Tai/lor  v.  Mihur,  11  Ves.  41  ; 
Atkyns  V.  IVrujhl,  14  Ves.  211  ;  Beckford  v.  JFUdman,  16  Ves.  438;  Mardi  v.  Sihhald, 
2  Ves.  &  Beam.  375  ;  and  The  Princess  of  JFales  v.  The  Earl  of  Liverpool,  1  Swanston,  121. 
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and  used  as  evidence,  which  possibly  could  not  be  used  as  against  his  attorney  in  the 
witness  box.  The  question  is  one  of  very  great  importance.  I  have  not  time  to  con- 
sider it  now,  and  will  not  pledge  myself  to  any  precise  rule  on  the  subject.  I  will 
content  myself  by  saying,  that  in  this  case  I  consider  the  parties  are  not  entitled  to  a 
production  of  the  letters  from  the  witnesses,  or  their  statements;  and  I  think  they 
are  not  now  entitled  to  be  fuinisbed  with  the  names  of  those  witnesses ;  it  will  be 
sufficient  that  they  should  be  informed  of  them  in  time  for  cross-examination.  All 
the  rules  with  respect  to  the  publication  of  depositions,  are  decidedly  in  opposition  to 
the  production  to  the  plaintiff,  of  what  are  probably  the  statements  of  the  facts  which 
the  witnesses  will  be  able  to  prove  ;  and  they  would  not  be  any  evidence  if  produced. 
I  think  also,  that  the  plaintiff  is  not  entitled  to  the  production  of  any  documents 
relating  to  facts  or  circumstances  occurring  since  the  institution  of  the  suit. 

Garrow,  B.  I  concur  with  the  Lord  Chief  Baron,  on  the  authority  of  the  ease  in 
the  House  of  Lords,  that  the  plaintiff  is  entitled  to  the  production  of  the  first  case, 
and  to  the  facts  of  the  second.  I  say,  on  the  authority  of  that  case ;  for  I  should 
certainly  feel  inclined  to  go  with  those  who  have  expressed  an  opinion,  that  that  case 
ought  not  to  be  carried  any  farther.  I  think  the  further  disclosure  should  be  limited 
in  the  way  suggested  by  the  Lord  Chief  Baron.  The  plaintiff  cannot  have  a  right,  at 
this  time,  to  know  who  are  the  defendant'.s  witnesses.  It  is  a  very  common  thing,  at 
nisi  prius,  to  ask  if  such  a  witness  is  here?  The  answer  given  on  the  other  side  is — 
you  will  know  in  good  time,  when  he  is  called.  I  admit,  that  the  plaintiff  is  clearly 
entitled  to  a  disclosure  of  all  the  facts  of  the  de-[180]-fendant's  case,  but  not  of  the 
evidence  by  which  he  intends  to  support  that  case. 

By  the  Order,  the  defendant  was  directed  to  produce  the  printed  particular,  a 
letter  from  Mr.  Shepherd,  and  the  case  first  stated  for  the  opinion  of  counsel :  and 
also  to  produce  a  copy  of  the  whole  of  the  second  case,  as  laid  before  counsel,  but 
omitting  every  thing  with  respect  to  the  opinion  of  counsel. 


Exchequer  Chamber  in  Equity.    Before  the  Lord  Chief  Baron. 

Gale  v.  Luttrell  and  Others.  Gray's  Inn  Hall,  Sittings  after  Term.  Dec.  13th, 
1826. — A.  being  indebted  to  B.  in  a  sum  of  10001.  executed  a  bond  to  him  for 
securing  that  amount  and  interest.  B.  subsequently  died,  having  made  his  will, 
and  appointed  C.  &  D.  his  executors  and  I'csiduary  legatees  :  an  apportionment 
of  B.'s  residuary  estate  being  made,  the  bond  is  allotted  to  C.  as  pait  of  his  share  : 
C.  being  the  steward  of  A.,  and  having  a  running  account  with  him,  enters  the 
bond  in  that  ace  unt.  C.  dies  intestate,  leaving  a  widow,  who  takes  out  adminis- 
tration to  his  estate,  and  also  administration  de  bonis  non  to  B. ;  and  as  such  last 
mentioned  administratrix,  she  tiles  a  bill  as  a  specialty  creditor  against  the  repre- 
sentatives of  A. — Held  that,  in  this  suit,  the  representatives  of  A.  could  not 
make  a  set  oft'  against  the  demand,  in  respect  of  sums  which  they  alleged  to  have 
been  omitted,  or  improperly  charged  in  the  account  of  C,  but  must  file  a  cross 
bill. — There  can  be  no  set  off,  either  at  law  or  in  equity,  where  either  of  the  debts 
is  a  debt  in  auter  droit. 

The  bill  in  this  case  was  filed  by  Mary  Gale,  widow,  on  behalf  of  herself  and  all 
other  the  specialty  creditors  of  John  Fownes  Luttrell,  against  the  executors  of  his 
will. — The  bill  stated,  that  John  Fownes  Luttrell  was,  in  1783,  indebted  to  William 
Hawkes  in  lUOOl.  for  money  lent  and  advanced  to  him,  or  to  his  late  father,  whom  he 
then  represented,  or  for  some  other  account ;  and  being  so  indebted,  John  Fownes 
Luttrell  executed  a  bond,  dated  1st  May,  1783,  in  the  penal  sum  of  20001.  conditioned 
to  be  void  on  payment  by  John  Fownes  Luttrell,  his  heirs,  executors,  or  administrators, 
to  William  Hawkes,  his  heirs,  executors,  administrators,  or  assigns,  of  lOOOl.  with 
interest,  at  [181]  the  rate  of  41.  per  cent,  on  a  given  day.  That  Wm.  Hawkes  made 
his  will,  dated  16th  September,  1792,  and  bequeathed  the  residue  of  his  personal 
estate,  mortgages,  and  securities  for  money,  to  Samuel  Feltham  and  William  Gale, 
to  and  for  their  own  use  and  benefit,  to  be  equally  divided  between  them,  share  and 
share  alike,  and  appointed  them  executors.  That  William  Hawkes  departed  this  life 
without  having  altered  or  revoked  his  said  will,  which  was  duly  proved  by  his  executors, 
on   the   19th  January,    1793.     That  Samuel  Feltham   and    William   Gale,    as   such 
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residuary  legatees  of  William  Hawkes,  made  a  division  between  them  of  his  residuary 
estate  ;  and  the  said  bond,  which  formed  part  of  his  assets,  was  taken  by  William 
Gale,  and  became  his  sole  and  absolute  property,  as  part  of  his  share  of  the  said 
residuary  personal  est^ite ;  and  in  1 808,  Samuel  Feltham  died,  leaving  William  Gale 
his  co-executor  him  surviving.  That  William  Gale,  by  his  will,  dated  3d  January, 
1820,  gave  to  the  plaintiff,  his  wife,  all  the  money  in  his  possession  at  the  time  of  his 
decease,  and  all  such  sum  and  sums  of  money  as  might  be  due  to  him  by  bonds  or 
notes,  accounts,  book  debts,  oi-  from  any  debts  or  accounts  whatsoever,  for  her  life, 
she  placing  the  same  on  Government  securities,  as  his  trustees  should  direct,  and  pro- 
viding for  six  of  his  children  therein  named  ;  and  he  appointed  certain  persons  to  be 
trustees  for  fulfilling  his  will  ;  but  he  did  not  appoint  any  executor  or  residuaty  legatee. 
That  after  Gale's  decease,  administration,  with  his  will  annexed,  was  granted  to  the 
plaintiff.  That  John  Fownes  Luttrell  never  paid  off  or  discharged  the  principal  money 
secured  by  his  bond,  but  he  paid  the  interest  thereof  to  William  Hawkes,  down  to 
the  1st  of  May,  1791  ;  after  which  period  the  payment  of  interest,  by  John  Fownes 
Luttrell,  was  omitted,  for  the  reasons  subsequently  mentioned  in  the  bill.  That 
John  Fownes  Luttrell  was  in  his  lifetime,  and  at  the  time  of  his  death,  seised  in 
fee  of  considerable  real  [182]  and  personal  estates,  and  made  his  will,  dated  the  9th 
Apiil,  180.5  ;  and  by  a  codicil  thereto,  dated  the  9th  Maich,  1815,  gave  and  devised 
certain  parts  of  his  real  estates  to  his  executors  therein  named  for  a  term  of  a  thousand 
years,  upon  trust  to  raise  a  competent  sum  of  money,  by  the  sale  or  mortgage  thereof, 
and  by  the  sale  of  timber,  and  by  other  ways  and  means  therein  mentioned,  for  the 
payment  of  all  his  debts  and  legacies  ;  and  appointed  his  brother  Francis  Fownes 
Luttrell,  deceased,  and  the  defendant  Edmund  Martin  Playdell,  and  William  Drewe, 
deceased,  executors  of  his  will ;  and  the  testator,  by  another  codicil  to  his  will,  dated 
in  1815,  after  reciting  that  his  eldest  son,  the  defendant  John  Fownes  Luttrell,  had 
attained  his  age  of  twenty-one  years,  appointed  him  executor.  That  John  Fownes 
Luttrell  died  in  February,  1816;  leaving  the  defendant,  John  Fownes  Luttrell,  his 
eldest  son  and  heir  at  law,  and  his  will  was  proved  by  the  said  Francis  Fownes 
Luttrell,  since  deceased,  and  the  defendant  John  Fownes'  Luttrell,  only.  That  after 
the  death  of  the  testator  John  Fownes  Luttrell,  various  interviews  were  had,  and  much 
correspondence  took  place  between  the  executors  of  the  testator,  John  Fownes  Luttrell, 
and  William  Gale,  upon  matters  relating  to  the  estate  and  aMairs  of  the  testator,  the 
said  William  Gale  having  been  for  many  years  past  the  steward  and  agent  of  the  said 
testator;  and  in  the  course  of  such  interviews,  or  correspondence,  and  in  particular, 
by  a  letter  dated  February  3d,  1821,  from  the  defendant  John  Fownes  Luttrell  to 
the  said  William  Gale,  the  bond  so  entered  into  by  the  testator  with  the  said  William 
Hawkes,  was  frequently  mentioned  and  alluded  to  ;  and  the  validity  of  the  debt  arising 
from  the  botid  was  never  questioned  or  disputed,  but  on  the  contrary  was  frequently 
admitted  by  the  executors,  or  some  or  one  of  them  ;  but  the  payment  and  satisfaction 
thereof  was  continually  postponed  and  deferred  by  reason  of  certain  difficulties  and 
delays  which  arose  in  the  adjust-[183]-ment  of  certain  accounts  subsisting  between  the 
parties,  and  which  accounts  remained  unsettled  down  to  the  time  of  the  death  of 
William  Gale,  and  were  still  unsettled.  That  the  plaintiff,  as  such  administratiix  of 
William  Gale,  had  procured  letters  of  administration  de  bonis  non  of  the  goods,  chattels 
and  credits  of  William  Hawkes,  to  be  granted  to  her,  and  had  thereby  become  his 
personal  representative,  and  as  such  personal  representative,  in  Trinity"  Term,  1823, 
commenced  an  action  in  his  Majesty's  Court  of  King's  Bench,  against  the  defendant 
John  Fownes  Luttrell,  as  the  only  surviving  acting  executor  of  the  will  of  the  said 
John  Fownes  Luttrell  his  father,  for  the  purpose  of  recovering  the  piincipal  and 
interest  of  the  said  bond  ;  and  the  said  defendant  John  Fownes  Luttiell,  by  way  of 
defence  to  the  said  action,  pleaded,  first,  a  plea  of  non  est  factum  ;  secondly,  that  the 
plaintiff  was  not  administratrix  ;  thirdly,  a  plea  of  plene  administravit ;  and  fourthly, 
a  plea  of  solvit  post  diem  ;  and  issue  having  been  joined  upon  all  the  said  pleas,  the 
cause  came  on,  and  was  prepaied  for  trial  at  the  Spring  Assizes,  for  the  year  1824; 
when  the  defendant  prevented  the  trial  of  the  said  action  from  taking  place  by  putting 
in  a  plea  of  puis  darrein  continuance  ;  from  which  last  mentioned  plea,  it  appeared 
that  several  judgments,  to  the  amount  altogether  of  19,0001.,  had  been  obtained  the 
day  immediately  preceding  the  commencement  of  the  said  Assizes,  by  different  persons, 
against  the  defendant  John  Fownes  Luttrell,  as  such  executor  as  aforesaid,  and  that 
the  said  defendant  had  fully  administered,  with  the  exception  of  goods  to  the  value  of 


638  GALE   r.  LUTTRELL  1  Y.  &  J.  184. 

80001  which  were  insufficient.  The  bill  then  stated  that  the  personal  estate  of  the 
said  testator,  and  the  produce  of  the  estates  charged  with  debts,  had  been  exhausted  ; 
but  that  there  were  considerable  other  real  estates  undisposed  of.  The  bill  charged, 
that  the  interest  of  the  said  bond  was  suflfered  to  accumulate  and  to  remain  unpaid 
for  a  number  of  years,  [184]  in  consequence  of  the  same  having  become  the  property 
of  the  said  William  Gale,  the  steward  and  agent  of  the  testator  John  Fownes  Luttrell, 
between  whom  an  unsettled  and  running  account  subsisted  from  1771,  or  about  that 
time,  to  the  time  of  the  death  of  the  said  testatoi- ;  that  the  accounts  of  \\  illiam  Gale 
remained  open  and  unsettled  during  the  lifetime  of  the  said  last^mentioned  testator, 
by  his  permission  ;  and  that  he  never  called  for  the  same  or  expressed  any  desire  to 
have  the  same  adjusted  ;  and  that  after  the  death  of  the  testator,  all  the  accounts  sub- 
sisting between  the  parties,  and  all  the  vouchers  relating  thereto,  were  delivered  by 
the  said  William  Gale  to  the  defendant  John  Fownes  Luttrell,  or  to  his  agent ;  and 
that  in  such  accounts  was  included  the  amount  of  the  principal  of  the  bond,  and  the 
arrear  of  interest  then  due  thereon ;  and  that  all  such  accounts  and  vouchers,  were 
in  the  possession  of  the  defendant.  That  the  general  balance  of  the  accounts  was 
very  greatly  in  favour  of  the  said  William  Gale,  at  the  time  the  same  were  made  out 
and  delivered  as  aforesaid,  and  that  the  same  still  remained  unsettled.  The  bill  prayed 
an  account  of  the  principal  and  interest  due  to  the  plaintiff  as  administratrix  of 
William  Hawkes,  under  the  said  bond,  and  also  an  account  of  the  other  specialty  debts 
of  the  said  testator,  John  Fownes  Luttrell ;  that  the  defendants  might  admit  assets  of 
the  said  testator  sufficient  to  answer  what  might  be  found  due  on  the  taking  of  the 
said  accounts,  and  might  dischaige  the  same  accordingly  ;  or  that  the  usual  accounts 
(if  necessary)  might  be  taken  of  the  personal  estate  and  effects  of  the  said  testator, 
and  of  the  application  thereof,  and  also  of  the  real  estates  charged  with  the  payments 
of  debts,  or  directed  to  be  sold  ;  and  that  the  rest  of  the  said  testator's  real  estates, 
or  a  competent  part  thereof,  might  be  sold  or  mortgaged  for  the  .satisfaction  of  the 
debts  of  the  plaintiff,  as  personal  representative  of  the  said  William  Hawkes,  and  the 
other  unsatisfied  creditors  by  specialty  of  the  said  testator ;  and  that  all  proper  parties 
might  join  in  such  sale  or  mortgage. 

[185]  The  defendants,  l>y  their  answer,  admitted  the  general  statements  in  the 
bill ;  and  they  admitted— That  the  validity  of  the  debt  arising  from  the  bond  was 
never  questioned  or  disputed  by  the  executors,  until  the  delivery  to  them  of  the  accounts 
of  V\illiam  Gale,  as  such  steward  and  agent,  when  many  charges,  grossly  fraudulent, 
and  the  (miission  to  charge  himself  with  various  sums  of  money,  which  he  had  received 
for  John  Fownes  Luttrell  deceased,  appearing  therein,  and  William  Gale  claiming  a 
large  sum  of  money,  which  was  not  justly  due  to  him,  the  defendants  thought  it  right 
not  to  admit  any  demand  made  by  him  on  the  estate  of  the  testator,  without  requiring 
from  him  proof  of  the  validity  thereof.  The  defendants  stated  their  belief,  that  the 
estate  of  William  Gale  was,  upon  the  balance  of  all  accounts,  indebted  to  the  estate  of 
the  testator,  John  Fownes  Luttrell ;  and  that  the  accounts  still  remained  unsettled. 
That  the  defendants  were,  shortly  after  the  decease  of  the  testator,  John  Fownes 
Luttrell,  very  urgent  to  have  the  said  accoinits,  which  were  very  intricate  and 
voluminous,  including  the  accounts  of  the  father  and  predecessor  in  office  of  the  said 
William  Gale,  made  out  and  delivered  in  ;  and  after  I'cpeated  applications  to  render 
the  said  accounts  had  been  made  to  the  said  William  Gale  without  effect,  the  defen- 
dants instituted  a  suit  in  the  Court  of  Chancery,  for  the  purpose  of  compelling  the 
delivery  of  the  said  accounts ;  and  that  such  suit  was  shortly  afterwards  abandoned, 
on  the  said  accounts  being  rendered :  that  it  was  proposed  at  one  time  by  the  defen- 
dants, to  have  the  said  accounts  inspected  by  intelligent  persons,  in  order  to  facilitate 
the  adjustment  thereof  ;  and  that  the  same  were  accordingly  investigated  for  and  on 
behalf  of  the  defendants,  by  Mr.  Charles  Rowcliffe,  and  Mr.  Leigh  ;  and  since  the 
investigation  of  the  said  accounts,  the  defendants  had,  in  the  conviction  that  the  same 
were  erroneous  and  fraudulent,  refused  to  settle  them  ;  that  the  said  [186]  Mr.  Leigh 
pointed  out  many  erroi's,  omissions,  and  mistakes  in  the  said  accounts,  and  informed 
William  Gale  that  the  same  were  in  many  respects  inaccurate  ;  and  that  the  said  Mr. 
Leigh,  among  other  errors  and  omissions  therein,  pointed  out  to  the  said  William  Gale 
the  omission  of  the  rents  of  one  entire  manor,  which  had  been  received  from  time  to 
time  by  the  said  William  Gale,  on  account  of  the  testator,  John  Fownes  Luttrell,  and 
of  which  no  mention  was  made  in  the  said  accounts ;  and  that  the  said  Mr.  Leigh  also 
pointed  out  to  the  said  \^  illiam  Gale,  that  the  balance  claimed  by  him  upon  the  said 
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account  as  money  actually  advanced  by  him  for  and  on  account  of  the  said  John  Fownes 
Luttrell,  deceased,  greatly  exceeded  any  sum  which  the  said  William  Gale  could  be 
conscious  that  he  ever  owned  or  possessed  ;  and  that  the  interest  of  some  of  the  sums 
charged  as  so  advanced  in  certain  years,  exceeded  the  amount  of  the  salary  of  the  said 
William  CTale  ;  and  yet  that  he  never  applied  to  have  his  accounts  settled,  but,  upon 
being  dismissed  by  the  defendant  John  Fownes  Luttrell,  in  the  year  1820,  from  his 
employment  as  steward,  complained  to  him  by  letter,  bearing  date  the  9th  June,  1821, 
that  he  had  not  wherewithal  to  supply  himself  and  family  with  common  necessaries. 

The  cause  came  on  for  hearing  on  the  26th  April,  1826. 

Jervis  and  Sclater,  for  the  ptaintiff,  contended  on  the  plaintiffs  right  to  a  decree, 
the  defendants  not  having  either  pleaded  payment  ad  diem  or  post  diem,  or  insisted 
on  letigth  of  time,  as  a  bar  to  the  demand  ;  but  having  merely  alleged,  that  if  certain 
accounts  depending  between  Gale  and  the  testator  were  taken,  a  batanee  would  be  due 
to  the  estate  of  the  former  ;  but  the  plaintiff"  sued  in  this  case,  not  as  the  representative 
of  Gale,  but  as  the  representative  of  Hawkes ;  and  that  if  the  defendants  had  [187] 
even  an  equitable  set  ofi",  as  against  the  estiite  of  Gale,  it  could  not  avail  in  the  present 
suit,  as  the  plaintiff  sued  in  auter  droit. 

Swanston  and  Heberden,  for  the  defendants.  The  bond  was  assigned  to  Gale,  as  his 
share  of  Hawke's  residuary  estate,  in  1808,  and  therefore  became  his  exclusive  property 
from  that  time  as  residuary  legatee,  and  not  as  executor  of  Hawkes.  It  would  be 
most  unjust  to  allow  a  creditor  to  select  one  item  out  of  an  aecoiuit  extending  over  a 
long  period,  instead  of  taking  the  balance  of  that  account.  Admitting  that  debts  in 
different  rights  cannot  be  made  the  subject  of  set  off  at  law,  yet  there  may  be  a 
difference  in  equity.  In  James  v.  Kynnier  (5  Ves.  110),  and  Vullmmij  v.  Nohh 
(3  Merivale,  593),  the  principle  of  set  off  was  carried  much  further  than  it  has  ever 
been  at  law.  In  Jeffs  v.  IVovd  (2  Peere  Will.  128),  which  was  a  case  directly  in  point, 
the  distinction  also  prevailed.  The  defendants  do  not  object  to  a  decree  for  a  general 
account. 

Lord  Cmikf  Bako.n.  This  is  a  bill  in  the  usual  form  by  a  bond  creditor,  who 
makes  out  a  title  in  the  usual  way,  by  proving  the  execution  of  the  l)ond.  The  plain- 
tiff in  this  case  sues  as  administratrix  de  bonis  non  of  the  obligee,  and  in  that  character 
has,  prima  facie,  a  title  to  relief  in  respect  of  the  bond.  The  obligee  made  his  will  and 
appointed  two  residuaiy  legatees.  In  1808  there  was  an  ;ipportionmeut  of  his  estate 
between  the  residuary  legatees,  and  the  bond  was  apportioned  to  one  who  had  a  running 
account  with  the  obligor,  being  the  obligor's  steward.  It  is  not  pretended  in  this  case^ 
that  the  bond  itself  has  been  actually  paid  ;  but  the  argument  is,  that  because  the  bond 
has  been  introduced  into  an  account  current,  it  forms  part  of  that  account,  and  cannot  be 
sued  for  se-[188]-parately.  I  sec  no  ground  for  such  an  ai-gument.  I  thought  that  if 
a  person  had  debts  of  sevei-al  degrees  oi'  denominations,  he  might  sue  for  either.  In 
the  present  case,  all  the  other  demands,  except  this  i>ond  del)t.  might,  and  probably 
would,  be  barred  by  the  statute  of  limitations.  It  would  be  most  unjust,  that  because 
the  plaintiff  cannot  recover  all  the  items  of  the  account,  she  should  not  be  peimitted 
to  recover  that  to  which  there  is  no  legal  objection  It  seems  to  me  unnecessary  to 
enter  into  the  que.stion  of  set  off;  for  the  plaintiff  must  prove  her  security  before  the 
Master,  and  the  defendants  may  then  shew,  if  they  can,  that  the  demand  is  satisfied. 
The  length  of  time  which  has  elapsed  since  the  execution  of  the  bond  has  not  been 
pleaded,  and,  whether  paid  or  not,  is  matter  of  presumption.  The  defendants  have  not 
raised  any  objection  on  this  ground  ;  and  if  they  had,  it  would  not,  I  think,  have 
prevailed  ;  for  the  bond  is  clearly  shewn  to  have  been  an  existing  bond  in  1808.  I 
think  the  plaintitt'  is  entitled  to  a  decree  foi'  an  account. 

By  the  decree  it  was  referred  to  the  .Master  to  take  an  account  of  what  was  due 
to  the  plaintiff,  as  the  administratrix  of  Hawkes,  for  principal  and  interest  on  the 
bond,  and  of  what  was  due  to  all  other  the  specialty  creditors  of  John  Fownes  Luttrell, 
with  the  usual  directions. 

Dec.  14th. — The  Master  by  his  report  ceitified,  that  the  whole  principal  money 
was  due  on  the  bond,  and  that  he  had  calculated  interest  from  the  1st  May,  1792, 
previously  to  which  no  interest  was  claimed  by  the  plaintiff,  down  to  the  date'  of  his 
report ;  which  interest  being  added  to  the  principal  sum  exceeded  the  penalty  of  the 
bond,  and  he  therefore  found  the  penalty  to  be  the  amount  of  what  was  due  for 
principal  and  interest.  And  he  certified  that  there  was  no  other  debt  due  from 
Luttrell's  estate. 


640  GALE   v.  LUTTRELL  1  Y.  &  J.  198. 

To  this  report  the  defendants  took  an  exception,  in  [189]  terms  raising  the  questions 
made  by  them  on  the  hearing;  and  at  the  same  time  presented  a  petition,  that  the 
Master  imicht  review  his  report,  on  the  ground,  that  although  he  had  refused  to  receive 
the  accounte  of  Gale  as  evidence  that  the  bond  had  been  satisfied,  yet  he  had  computed 
interest  on  the  bond  for  thirty-four  years,  taking  the  date  at  which  he  computed 
interest  from  an  item  in  the  same  accounts ;  whilst  the  demand  on  the  bond  might 
have  been  barred  by  time,  if  the  bond  and  the  debt  duethei'eon  had  not  been  treated 
as  an  item  in  an  unsettled  account. 

The  exception  and  petition  now  came  on  for  argument  and  hearing. 

Roupell  and  Swanston,  in  support  of  the  exception,  urged,  that  the  bond  would 
in  equity,  after  twenty  years,  be  presumed  to  be  satisfied,  and  interest  could  not  have 
been  charged  on  it;  but,  if  made  an  item  of  the  account,  then  interest  might  certainly 
be  carried  farther  back  :  that  the  Mastei-,  however,  in  receiving  the  account  for  one 
purpose,  ought  not  to  have  rejected  it  for  the  other.  That  the  suit  was  mei'ely  a 
cloak  to  enable  the  plaintiff  to  derive  the  benefit  of  the  bond,  there  being  no  other 
creditor  of  John  Fownes  Luttrell.  That  the  Court  would  endeavour  to  get  over  mere 
form,  for  the  purpose  of  substantial  justice.  Jeffs  v.  irood  (2  P.  Will.  128).  A  cross 
bill  in  this  case  would  have  been  of  no  service,  the  demands  being  in  different  rights 
(Lord  Kedesdale,  64).  The  bill  expressly  stated,  that  no  interest  had  been  paid  on 
the  bond,  since  1792,  and  assigned  as  a  reason,  that  it  had  been  made  an  item  of 
account.  Unless  such  a  statement  had  been  introduced,  a  demui'rer  would  have  held, 
as  the  bill  shewed,  that  no  interest  had  been  paid  for  thirty-four  years.  That  it 
appeared,  from  the  Master's  report,  that  no  interest  had  been  paid  for  that  period  ; 
the  Master  did  not  state,  however,  that  it  formed  [190]  an  item  of  the  account,  but 
still  computed  interest  for  tweiity-tive  years,  on  the  footing  of  that  account.  It  was 
strange,  that  Gale,  with  a  .salary  not  exceeding  2001.  a-year,  should  not  apply,  for  so 
many  years,  for  payment  of  so  large  a  debt. 

jervis  and  Sclatei-  supported  the  report. 

Lord  Chief  Baron.  It  appears  to  me,  that  the  Master's  report  ought  to  be 
confirmed.  It  would  have  been  a  departure  from  the  regular  course  of  business,  had 
he  taken  the  mode  insisted  on  by  the  defendants  in  this  case.  The  bill  is  filed  by 
the  plaintiff,  as  the  administratrix  of  Hawkes,  against  the  representatives  of  the 
obligor  in  the  bond  to  Hawkes,  and  is  filed  on  behalf  of  all  the  specialty  creditors. 
It  appears  from  the  report,  that  there  is  no  other  specialty  creditor  ;  but  I  must  con- 
sider the  case  as  if  there  bad  been.  There  is  no  doubt  that  the  Master  was  bound  to 
consider,  whether  any  payment  had  been  made  in  respect  of  the  bond,  eo  nomine,  or 
any  settlement  of  account  by  which  the  bond  had  been  discharged  :  but  tb.at  was  all 
that  he  was  bound  to  do.  It  has  been  argued,  that  the  Master  ought,  under  the 
circumstances  of  this  case,  to  have  gone  into  the  general  question,  and  examined  the 
whole  account.  Such  a  course  would  have  been  attended  with  the  utmost  confusion, 
and  I  think  the  Master  was  not,  under  the  decree,  justified  in  doing  so.  The  pro- 
position is,  that  Mr.  Gale  became  in  equity  the  owner  of  this  bond,  and  introduced 
it  into  the  account  current  between  Mr.  Luttrell  and  himself  ;  and  that,  therefore, 
the  Master  ought  to  have  gone  into  an  account  extending  over  a  period  of  fifty  or 
sixty  years.  Such  a  proceeding  would  be  contrary  to  all  practice  in  the  Master's 
office,  and  be  productive  of  the  greatest  mischief.  Suppose,  under  the  common  decree 
for  an  account  of  the  estate  of  a  testator,  a  bond  were  brought  in,  and  the  executors 
alleged  that  [191]  there  was  an  open  and  unsettled  account  l>y  which  that  bond  was 
satisfied,  what  a  situation  woukl  the  other  creditors  be  in,  if  they  were  bound  to  wait 
for  their  debts,  until  that  account  should  be  taken.  The  proper  course  for  obtaining 
relief  against  the  bond  would  have  been  by  a  cross  bill.  If  there  had  been  any  settled 
account,  the  case  might  have  been  different.  Until  the  account,  however,  was  settled, 
it  was  quite  competent  to  Gale  to  withdraw  the  bond  from  that  account,  but  for  any 
thing  which  appears  to  the  contrary,  Mr.  Luttrell  did  not  even  know  that  Gale 
possessed  the  bond  ;  and  it  is  most  evident  that  the  accounts  have  not  been  settled, 
as  they  have  been  from  time  to  time  disputed,  and  are  now  absolutely  rejected.  To 
over-rule  this  repoi't,  would  be  to  unsettle  the  practice  of  the  Court. 

Exception  over-ruled,  with  costs. 

Koupell  and  Swanston,  in  suppoi't  of  the  petition,  stated  that  the  defendants  had 
lately  filed  a  cross  bill,  but  had  not  been  able  to  obtain  an  answer  in  that  suit :  but, 
they  urged  that,  having  filed  a  cross  bill,  the  Court  would  consider  the  parties  in  the 
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same  situation,  as  if  the  cross  suit  were  nearly  ripe  for  hearing,  and  would  interfere 
in  the  mean  time  to  protect  the  fund  :  that  it  was  the  constant  practice  of  the  Court 
to  give  time  to  parties  to  bring  the  record  in  a  proper  state  before  the  Court ;  Blake 

V.  Blake  (2  Sch.  &  Lefr.  26),  IFarren  v.  (2  Ch.  Ca.  247) ;  and  there  could  be 

no  doubt,  that,  if  the  cross  suit  had  been  brought  to  a  hearing  at  the  same  time  with 
the  original  cause,  accounts  would  have  been  directed  : — that  if  Mary  Gale  were  per- 
mitted to  receive  the  bond  debt,  the  cross  suit  would  be  useless,  as  she  was  in  indigent 
circumstances.  They  also  contended,  from  the  affidavits  of  persons  who  had  examined 
the  accounts,  that  there  were  over-charges  and  mistakes  to  the  amount  of  30,0001. 
and  upwards  :  and  that  Gale's  [192]  estate  was  indebted  to  the  estate  of  Luttrell  in 
50001.  at  the  least.  They  also  commented  on  the  improbability  of  Gale  performing 
the  office  of  steward  for  seventeen  years,  at  a  loss  of  7001.  a-year  :  for,  according  to  his 
statement,  17,0001.  was  due  to  him  in  1805,  and  no  interest  had  been  charged  on  it. 

Jervis  and  Sclater,  for  the  respondents  The  money  which  the  plaintiff  will 
receive,  when  recovered  by  her,  will  be  assets  in  her  hands  of  the  testator  Hawkes, 
whom  she  represents,  and  not  of  Gale,  and  there  may  be  ci'editors  of  Hawkes  amongst 
whom  she  will  have  to  apply  it.  Mr.  Luttrell's  representatives  filed  a  bill  against 
Gale,  in  August,  1820:  Gale  died  in  February,  1822;  why  did  they  not  revive,  if 
there  were  any  foundation  in  their  statements  of  the  inaccuracy  of  the  accounts'! 
There  must  have  been  some  contrivance  to  keep  back  the  other  creditors  of  Mr. 
Luttrell,  for  his  representatives  confessed  judgments  for  19,0001.,  to  defeat  the  action 

brought  on  the  bond.      U'airen  v. has  no  application  to  this  suit.     It  is  admitted, 

that  there  are  cases  in  which  the  Court  has  interfered,  when  the  parties  have  merely 
mistaken  their  rights  :  here  there  is  no  such  mistake,  but  only  gross  laches  on  the 
part  of  the  defendants,  in  not  instituting  proceedings  for  taking  the  accounts  before 
this  time.  This  is  no  case  of  set  oil',  the  demand  being  in  auter  droit  MKllirott  v. 
Bowe.^  (1  Ves.  sen.  207).  They  also  contended,  that  Blake  v.  Blake  (2  8ch.  &  Lefr.  26), 
did  not  apply. 

LoKD  Chief  B.-iKON.  I  entertain  a  very  clear  opinion  on  this  case.  It  is  an 
application,  in  effect,  to  deprive  the  plaintiff"  in  this  suit,  for  some  time,  of  the  benefit  of 
the  decree  oV>tained  by  her  :  that  this  is  the  leal  object  I  cannot  dissemble  my  suspicion  : 
but  the  question  is,  whether,  according  to  the  rules  of  the  Court,  I  must  not  interfere 
[193]  to  prevent  her  leceiving  the  bond  debt.  The  suit  is  instituted  by  her,  as 
administratrix  of  Hawkes,  but  it  is  objected,  that  theie  are  counter  claims  against 
her,  as  representing  Gale.  And  it  appears  to  me,  that  although  Hawkes  was  in  fact 
the  obligee  in  the  bond,  and  though  the  suit  is,  of  necessity,  instituted  by  his  lepre- 
sentative,  I  must  feel  my.self  bounfi  to  treat  it  in  effect  as  the  suit  of  Gale,  or  of  Gale's 
representative.  The  allegation,  that  there  may  be  creditors  of  Hawkes,  seems  to  be 
a  mere  assertion,  without  the  slightest  foundation.  Hawkes  died  thiitv-two  years 
ago,  and  it  is  stated  that  his  two  residuary  legatees  divided  his  estate,  and  that  the 
bond  was  assigned  to  Gale.  Every  thing  shews  this  statement  to  be  true  from  the 
length  of  time  alone,  all  the  debts  of  Hawkes  must  be  presumed  to  have  been  satistied, 
and  the  apportionment  of  his  residuary  estate  confirms  that  presumption.  If  any 
evidence  had  been  given,  that  any  deljt  remained  due  from  Hawkes' estate,  the  case 
might  have  been  diHerent;  but,  in  the  absence  of  any  such  evidence,  I  must  con- 
sider this  to  be,  in  effect,  the  suit  of  Gale's  representative,  though  brought  in  the 
name,  and  as  the  suit  of  Hawkes'  representative.  Havitig  got  so  far — it  has  been 
said  to  I'C  an  unusual  application  to  the  Court,  to  stay  the  effect  of  a  decree  directing 
the  payment  of  a  sum  of  money  until  a  cross  suit,  instituted  for  the  purpose  of  obtain- 
ing a  different  decree,  can  be  brought  to  a  hearing  'I  hat  also,  if  there  were  any 
foundation  for  it,  might  be  an  objection  ;  but  I  do  not  agree  to  the  proposition,  that 
this  Court  will  not  interfere  for  such  a  purpose.  I  am  not  able  to  distinguish  this 
from  the  common  case  of  a  judgment  recovered  at  law,  and  the  defendant  at  law 
comes  here  and  says,  I  have  an  equity  to  be  relieved  against  this  judgment,  or,  I  have 
a  set  off  in  equity  against  it,  and  1  am  desirous  to  stay  the  payment  of  the  money, 
until  that  equity,  or  that  equitable  set  off,  shall  have  been  decided  upon,  or  investi- 
gated in  this  Court.  .Such  an  application  is  [194]  one  of  every  day's  practice,  and 
the  present  case  seems  to  me  to  be  within  the  principle  It  is  true,  that  this  is  not 
a  suit  at  law,  but  in  equity  ;  but  still,  it  is  a  proceeding  in  equity,  in  which  it  was  not 
competent  to  the  parties  to  set  up  the  equity  on  which  they  rely  as  a  defence.  It 
appeared  to  me,  that  it  was  necessary  for  the  parties  to  confine  themselves  to  sums 
Ex.  Div.  IV.— 21 
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paid  in  respect  of  the  bond  :  there  appeared  to  be  no  money  paid  in  respect  of  it ; 
though  it  is  contended  that,  on  other  accounts,  there  would  be  a  set  off  against  it. 
This%rings  it  to  the  common  case— whether  it  be  a  suit  at  law,  or  in  equity  :  if  the 
parties  interested  could  not  make  use  of  their  defence,  it  seems  to  me,  that  they  are 
equally  entitled  to  the  assistance  of  the  Court.  I  shall  go  on,  therefore,  to  consider 
whether,  admitting  the  parties  to  be  entitled  to  relief  in  this  Court,  the  fund  ought 
to  be  secured.  In  disposing  of  this,  it  seems  proper  to  consider,  whether  a  sufficient 
probability  of  equity  on  the  part  of  the  defendants  is  shewn,  to  ground  this  applica- 
tion, and  what  danger  of  loss  there  may  be,  if  the  application  be  rejected.  The  ques- 
tion in  my  mind  is — whether  sufficient  probability,  that  this  equitable  set  off  will  be 
made  out,  does  or  does  not  exist  in  the  circumstances  disclosed  in  this  case.  Great 
laches  is  imputed  by  the  answer  to  the  Luttrells,  and  is  urged  at  the  bar ;  but  I 
cannot  enter  into  that  here.  It  appears  that  the  Gales,  both  father  and  son,  one  after 
the  other,  were  stewards  to  Mr.  Luttrell  and  his  family  ;  and,  according  to  my 
recollection  of  the  principles  on  which  a  Court  of  Equity  proceeds,  in  cases  between 
master  and  steward,  it  is  the  duty  of  a  steward,  not  only  to  be  at  all  times  prepared, 
but  actually  to  bring  forward  his  accounts,  whether  required  or  not.  This  appears  to 
be  the  principle,  in  every  case  in  which  the  duty  of  a  steward,  and  even  of  an  attorney, 
to  his  employer,  has  presented  itself.  The  neglect  to  render  and  settle  their  accounts, 
was  therefore  gross  laches  on  the  part  of  Mr.  Gale,  and  not  on  the  part  of  Mr. 
Luttiell.  [195]  Gale  appears  not  only  not  to  have  rendered  his  accounts,  but  actually 
to  have  been  unwilling  to  produce  them ;  for  a  bill  was  filed  for  that  purpose  : 
Gale  himself,  therefore,  was  guilty  of  gross  laches.  With  respect  to  the  laches  alleged 
against  the  defendants,  in  not  reviving  the  suit  against  Gale's  representative,  that  is 
sufficiently  accounted  for,  from  the  state  of  hei'  circumstances.  Probably,  no  claim 
would  have  been  made  against  the  assets  of  Gale,  if  she  had  not  set  up  this  demand. 
I  think,  therefore,  that  there  has  been  no  laches  on  the  part  of  the  defendants  :  and, 
being  no  laches  on  their  part,  the  question  is,  whether  there  is  any  ground  for  taking 
this  case  out  of  the  principle  of  those  to  which  I  have  referred,  and  in  which  the 
Court  interferes  for  the  security  of  the  fund  :  I  must  confess  I  see  none.  It  may  be 
very  hard  on  the  plaintiff  in  this  suit,  and  if  I  did  not  think  it  absolutely  necessary  to 
secure  the  fund,  I  should  be  reluctant  to  make  the  order.  The  proceedings  may, 
perhaps,  run  to  great  length,  but  it  may  be  possible  for  the  Court  to  put  them  in 
some  way  l)y  which  they  may  be  expedited.  I  am  disposed  to  make  an  order  for 
payment  of  the  money  into  Court,  but  reserving  to  Mrs.  Gale  power  to  apply,  as  she 
shall  be  advised  ;  which  will  be  according  to  the  common  course.  And  I  trust,  when 
the  answer  comes  in,  some  mode  will  be  taken  for  referring  it. 

Parker  v.  Alcock.  Gray's  Inn  Hall,  Sittings  after  Term.  Dec.  13th,  1826.— 
Where  a  defendant  pleads  to  a  bill,  it  is  of  course  for  the  plaintiff"  to  amend,  on 
payment  of  the  costs  of  the  plea ;  and  it  is  not  necessary  that  the  plea  should  be 
first  argued. — When  a  plea  is  filed  to  a  bill,  the  defendant  should  not  only  set 
down  the  plea,  but  give  a  rule  for  arguing  it. 

In  this  case  the  defendant  had  pleaded  a  general  release,  and  had  set  down  the 
plea  for  argument,  but  neglected  to  serve  the  plaintiff  with  a  rule  to  argue  it.  The 
plaintiff,  before  the  plea  could  be  argued,  moved,  as  of  course,  to  amend,  on  payment 
of  20s.  costs. 

[196]  Monro  now  moved  to  discharge  the  order  to  amend,  and  to  take  the 
amended  bill  off  the  file  for  irregularity  ;  contending  that  the  plea  was  in  eft'eot  allowed 
by  the  amendment.  That  though  the  motion  to  amend  was  of  course,  on  payment  of 
the  20s.  costs,  yet,  that  if  the  rule  to  argue  the  plea  had  been  given,  the  defen- 
dant would  also  have  been  entitled  to  be  paid  the  costs  of  the  plea,  before  the 
plaintiff  was  permitted  to  amend.     He  cited  Carlelon  v.  L' Estrange  (Turn.  23). 

The  officers  of  the  Court  stated  that,  according  to  the  practice,  a  rule  for  arguing 
the  plea  should  have  been  given  by  the  defendant'on  setting  down  the  plea. 

Glyn,  in  opposition  to  the  motion,  urged  that  the  defendant  had  received  the 
20s.  costs,  and  had  obtained  time  to  answer  the  amended  bill  :  and  had,  therefore, 
by  his  conduct,  waived  the  practice,  supposing  it  to  be  as  stated.  And  he  relied 
upon  Vernon  v.  Cue  (1  Dick.  358). 
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The   Court  were  of  opinion  that,  on  paying  the  costs  of  the  plea,  the  plaintiflF 
was  at  liberty  to  amend.     And  the  motion  was 
Eefused  with  costs. 


Evans  v.  Massey.  Gray's  Inn  Hall,  Sittings  after  Term.  Dec.  ISth,  1826.— A  fund, 
bequeathed  by  will,  was  directed  to  accumulate  till  infants  should  attain  21, 
deducting  annually'  from  the  interest  such  portion  as  might  be  necessary  for 
their  education  and  other  expenses  ;  with  benefit  of  survivorship  in  case  of  either 
dying  under  21  ;  the  shares  to  be  vested  at  21  :  the  Court,  (the  parties  to  whom 
the  fund  was  given  over  consenting),  directed  an  advancement  for  the  purchase 
of  a  commission  for  one  of  the  infants,  but  with  considerable  hesitation. 

Henry  Evans,  by  his  will  dated  4th  July,  1809,  made  a  bequest  in  the  following 
words: — "Having  two  [197]  natural  children,  and  the  mother  supposed  to  be  now 
carrying  a  third,  I  will  and  bequeath  the  whole  of  my  property  in  England  at 
this  time,  or  now  proceeding  to  England,  to  be  equally  divided  between  them ; 
that  is  to  say,  if  another  child  should  be  born  by  the  mother  of  the  other  two 
in  the  proper  time,  that  such  child  is  to  have  one-third  of  such  property  in  England, 
or  proceeding  to  England ;  this  property  to  be  laid  out  in  the  Funds,  or  other 
Public  Securities,  and  allowed  to  accumulate  till  the  children  shall  respectively  attain 
the  age  of  twenty-one  years,  deducting  annually  from  the  interest  such  proportion 
as  may  be  necessary  for  their  education,  and  their  other  expenses.  Should  either 
of  the  children  die,  the  property  to  be  divided  between  the  other  two  ;  and  in  that 
case,  the  survivor  to  be  the  heir  of  the  other  two,  provided  one  shall  live  to  the 
age  of  twenty-one  years.  If  they  all  die  previously  to  their  reaching  that  age, 
then  my  property  to  go  to  my  two  nephews,  Richard  Evans  and  Lacy  Evans,  as  here- 
inafter mentioned.  It  is  to  be  understood  that  each  child  attaining  the  age  of  twenty- 
one  years,  is  entitled  to  his  or  her  third  or  half  share,  as  the  case  may  be." 

By  an  order,  made  on  the  hearing  of  the  cause  for  further  directions,  it  was 
declared,  that  the  infants  were  entitled  to  have  a  sum  of  33,6461.  Os.  6d.,  Consols., 
standing  in  the  name  of  the  Deputy  Remembrancer,  after  providing  for  their  mainten- 
ance, accumulated  for  their  benefit  during  their  respective  lives,  or  until  they  or  one  of 
them  should  attain  the  age  of  twenty-one  years. 

Under  various  orders  of  the  Court,  guardians  of  the  infants  were  appointed,  and 
sums  allowed  for  their  maintenance. 

By  an  order,  dated  14th  November,  1826,  it  was  referred  to  the  Master  to  inquire, 
whether  it  would  be  for  the  benefit  of  the  infant  Henry  Evans,  that  a  commission  in 
the  army  should  be  purchased  for  him,  and  to  inquire  [198]  what  sum  of  money 
would  be  necessary  for  the  purpose,  and  for  the  equipment  of  the  infant. 

The  Master  reported  in  the  affirmative,  and  stated  the  sum  required. 

A  petition  was  now  presented  to  confirm  the  Master's  report,  and  for  a  direction 
for  payment  of  the  sum  reported  to  be  necessary. 

Martin,  H.,  for  the  petition  ;  Jervis  for  the  other  parties  to  the  suit. 

The  Lord  Chikf  Baron,  referring  to  the  case|of  Chapman  v.  Errington  (12  Ves.  20), 
doubted  whether  he  could  make  the  order,  and  suggested,  that  some  arrangement 
should  be  made  for  the  advance  of  the  money  by  the  guardians ;  but  on  being 
informed  that  such  arrangement  could  not  be  effected,  he  reluctantly  made  the  order ; 
observing  that  he  considered  he  was  stretching  the  authority  of  the  Court :  but,  as 
it  was  evidently  for  the  benefit  of  the  infant,  and  the  parties  to  whom  the  funds  were 
given  over  consented,  he  was  disposed  to  do  it. 

End  of  the  Sittings  after  Michaelmas  Term. 
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[199]  Reports  of  Cases  Argued  and  Determined  in  the  Court  of 
Exchequer,  in  Hilary  Term,  7  &  8  Geo.  IV.  and  the  Sittings  After. 
Exchequer  of  Pleas. 

Bowyer,  Gent,  one  of  the  Side  Clerks,  &c.  in  the  King's  Remembrancer's  Office, 
V.  Hoskins,  Gent.  Monday,  Jan.  29th,  1827.— Attornies  and  clerks  of  this 
Court  may  sue  and  arrest  attornies  of  the  other  Courts  by  capias  of  privilege. 

The  defendant,  an  attorney  of  the  Court  of  King's  Bench,  having  been  arrested 
by  the  plaintift',  his  agent,  one  of  the  side  clerks  of  the  King's  Remembrancer's  office, 
and  having  given  bail  to  the  sheriff — 

Chilton,  upon  an  affidavit  stating  the  above  facts,  obtained  a  rule  to  shew  cause 
why  the  bail  bond  should  not  be  delivered  up  to  be  cancelled,  on  entering  a  common 
appearance.  He  admitted,  that  in  the  case  of  Walker  v.  Ruahbimj  (9  Price,  16),  the 
Court  had  decided  that  a  side  clerk  of  the  office  of  Pleas,  (from  which  office  the 
process  issues),  was  entitled  to  the  privilege  exercised  by  the  plaintiff  in  [200]  this 
case  ;  but  submitted,  that  the  fact  of  the  plaintiff  being  a  side  clerk  of  the  King's 
Remembrancer's  office,  furnished  a  distinction  ;  and  that,  inasmuch  as  the  Coui't  of 
King's  Bench,  in  the  case  of  Pearson  v.  Henson  (4  D.  &  R.  73),  had  since  decided  that 
an  attorney  of  one  Court  cannot  arrest  an  attorney  of  another  Court,  the  former  case 
was  deserving  of  reconsideration. 

Jervis  now  shewed  cause,  upon  an  affidavit  made  by  the  plaintiff,  which  stated, 
amono-st  other  things,  that,  to  the  belief  of  the  deponent,  "it  had  been,  and  was  the 
uniform  and  long  established  usage  for  clerks  in  court  in  the  King's  Hemembrancer's 
office  to  hold  attornies  of  the  other  Courts  to  bail,  and  that  such  pi'ivilege  had  been 
exercised  for  a  long  period  of  years."  The  case  of  Pearson  v.  Henson  was  decided  by 
a  single  judge,  without  adverting  to  the  case  of  Walker  v  liitshhury,  and  cainiot  there- 
fore be  considered  as  a  preponderating  authority  in  opposition  to  that  of  the  latter 
case,  which  was  decided  upon  aigument  by  the  full  Court.  Hut  if  any  other  authority 
were  wanting  in  this  Court,  the  case  of  IFainwright  v.  Smith,  which  was  decided  by 
the  Lord  Chancellor  during  the  last  Term,  has  established  that  an  attorney  of  the 
King's  Bench,  and  a  practising  solicitor  of  the  Court  of  Chancery,  may  be  ari'ested  on 
an  attachment  of  privilege,  at  the  suit  of  a  sworn  clerk  of  the  latter  Court.(/;)  Now, 
that  case  is  [201]  stronger  than  the  present,  for  there  the  defendant,  lieiiig  a  pi'actising 
solicitor,  was,  in  contemplation  of  law,  present  in  Coui't.  It  is  said  that  the  plaintiff, 
being  a  side  clerk  of  the  King's  Remembrancer's  office,  distinguishes  this  from  the 
case  of  IValker  v.  Rushbiny ;  but  the  capias  of  privilege  is  the  process  of  the  Court, 
and  not  of  the  particular  office  out  of  which  it  issues  ;  in  fact,  formerly  all  writs  were 
signed  by  the  Secondary  of  the  King's  Remembrancer's  office,  or,  in  his  absence,  by 
one  of  the  sworn  clerks  of  that  office  {Taylor  v.  Riley,  9  Price,  385),  which  is  more 
ancient  than  the  office  of  Pleas. 

Chilton,  contrk.  The  case  of  Pearson  v.  Henson  is  entitled  to  great  weight,  the 
learned  Judge  by  whom  it  was  decided  being  peculiarly  conversant  with  the  practice 
of  the  different  Courts. 

(6)  The  order  in  that  case  was  as  follows: — In  Chancery,  Michaelmas,  1826. 
Whereas  Mr.  Treslove,  of  counsel  for  the  defendant,  tliis  day  moved  this  Court  that 
the  V>ail  bond,  entered  into  by  the  said  defendant  and  his  sureties,  to  the  Sheriff  of 
Worcestershire  on  his  arrest  at  the  suit  of  the  plaintiff,  on  the  writ  of  attachment  of 
privilege  issued  out  of,  and  returnable  in  this  Court  on  Monday  next  after  fifteen 
days  of  Saint  Martin,  by  the  said  plaintiff  against  the  said  defendant,  might  be 
delivered  up  to  be  cancelled,  the  said  defendant  being  a  sworn  inrolled  and  practising 
attorney  of  his  Majesty's  Court  of  King's  Bench,  and  a  practising  solicitor  of  this 
Court,  and  as  such  attorney  and  solicitor  privileged  from  arrest,  and  that  the  said 
plaintiff  may  pay  the  said  defendant  the  costs  of  and  occasioned  by  the  said  arrest, 
and  of  this  application,  in  the  presence  of  Mr.  Hart  of  counsel  for  the  plaintiff. 
Whereupon,  and  upon  hearing  an  affidavit  of  the  plaintiff,  Ike.  read,  and  what  was 
alleged  l3y  the  counsel  on  both  sides,  his  Lordship  doth  not  think  lit  to  make  any 
order  on  the  said  motion,  but  doth  order  that  the  said  defendant  do  pay  unto  the 
said  plaintiff  his  costs,  to  be  taxed  by  the  Master,  &c. 
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In  the  case  of  IValkcr  v.  Rushhury,  it  was  contended,  that  the  plaintift'  was  not 
entitled  to  sue  by  a  privileged  writ  at  all,  which  proposition  considerably  weakened 
the  force  of  the  argument ;  but  I  am  not  driven  to  that  length  upon  the  present 
occasion,  the  object  of  the  motion  being  merely  to  cancel  the  bail-bond,  upon  entering 
a  common  appearance.  Now,  the  right  of  suing  by  privileged  writ  may  exist  without 
all  the  incidents  of  privilege  attaching.  The  privilege  of  an  attorney  from  arrest  is 
the  privilege  of  his  clients,  and  not  personal,  the  [202]  reason  being,  that  the  attorney 
is  supposed  to  be  necessarily  attending  the  Court  to  which  he  belongs,  in  tran.sacting 
the  business  of  his  clients  ;  and  such  privilege  would  be  nugatory,  were  it  not  extended 
alike  to  all  the  Courts.  In  fact,  if  an  attorney  may  be  arrested  at  the  suit  of  his 
agent,  he  is  in  a  worse  situation  than  an  ordinary  person  ;  for,  in  the  one  case,  by 
statute,(a)'  a  bill  must  be  delivered  before  arrest,  whereas  to  the  other  no  such  pro- 
vision is  applicable  (Ford  v.  Maxiuell,  2  H.  Bl.  589.  S.  C.  1  Esp.  420).  The  decision 
in  the  case  of  Walker  v.  Riishbury  is  referable  to  the  otlice  of  Pleas  only,  and  not  to 
any  privilege  of  a  side  clerk  of  the  King's  Kemembrancer's  otiice.  In  that  case,  the 
principal  ground  of  decision  was  the  invariable  practice,  as  stated  in  the  affidavits, 
but  in  that  particular,  the  atiidavit  in  the  present  case  is  defective,  stating  the  belief 
only  of  the  deponent,  and  not  containing,  as  in  that  case,  a  positive  averment. 

[203]  Gakrow,  B.(«)-  I  am  of  opinion  that  this  rule  must  be  discharged.  We 
are  bound,  so  far  as  regards  the  practice  of  this  Court,  to  abide  by  the  precedent  in 
the  case  of  IFalker  v.  liushbury,  in  which  the  Court  delivered  its  judgment  at  great 
length.  It  is  flattering  to  find  that  an  observation  which  fell  from  me  during  the 
discussion  of  that  case,  was  adopted  by  my  learned  brothers  in  their  judgment  upon 
that  occasion;  namely,  that  if  the  plaintiff  were  entitled  to  sue  the  defend tnt  by 
capias  of  privilege,  all  the  incidents  to  that  right  must  of  necessity  follow  ;  that  was 
the  principle  upon  which  I  then  delivered  my  opinion,  and  which  I  have  now  heard 
no  argument  to  induce  me  to  change.  It  is  admitted  that  the  plaintiff  may  sue  here 
b\'  capias  of  privilege,  and  bring  the  defendant  from  his  own  Court;  if  so,  the  right 
to  arrest  follows  as  a  necessary  consequence,  for  the  privilege  of  the  plaintiff  merges 
that  of  the  defendant,  and  reduces  him  to  the  liabilities  of  an  ordinary  person. 

HuLLOCK,  B.  I  am  of  the  same  opinion ;  but  wish  to  be  understood  as  founding 
that  opinion  upon  the  established  and  recognised  practice  of  this  Court.  There  is  a 
wide  distinction  between  the  right  of  suing  by  bill,  and  of  arresting  a  privileged 
person  ;  but  when  I  find  it  decided  by  the  full  Court,  upon  reasoning  which  warrants 
that  conclusion,  that  one  circumstanced  as  the  present  plaintiff,  is  entitled,  bj'  the 
practice  of  the  Court,  to  arrest  an  attorney  of  another  Court,  very  cogent  reasons 
must  be  uiged  to  induce  me  to  subvert  that  practice  by  making  this  rule  absolute. 
I  had  occasion  to  look  very  much  into  this  subject,  sometime  ago,  in  consequence  of 
an  application  which  was  made  to  Mr.  Justice  Bayley  and  myself,  at  Lancaster,  where 
the  Judges  sit  in  banc,  to  stay  proceedings  in  a  [204]  cause,  upon  the  ground  that 
the  defendant,  an  attorney  of  the  Court  of  King's  Bench,  had  been  arrested  by  attach- 

(a)i  By  the  stat.  2  Geo.  2,  c.  23,  s.  23,  made  perpetual  by  the  '30  Geo.  2,  c.  19,  s.  75, 
it  is  enacted,  that  no  attorney  shall  commence  any  action  or  suit  for  the  recovery  of 
his  fees  at  law,  or  in  equity,  until  the  expiration  of  one  month  after  the  delivery  of 
bis  bill  of  fees,  to  the  paity  to  be  charged  therewith ;  which  bill  should  be  subscribed 
with  the  proper  hand  of  such  attorney.  Formerly,  the  Courts,  according  to  the  then 
construction  of  this  enactment,  set  aside  proceedings  after  judgment,  in  an  action 
brought  by  an  attorney  for  his  fees,  no  bill  having  been  delivered,  upon  the  ground 
that  the  non-delivery  of  a  bill  was  not  a  mere  matter  of  irregularity,  but  illegal,  and 
in  contradiction  of  the  act  of  Parliament;  JVelland  v.  Bock,  Barnes,  243;  and  stayed 
proceedings  until  a  bill  had  been  duly  delivered ;  Clarke  v.  Stone,  id.  36  ;  and  under 
such  circumstances  have  discharged  a  defendant,  who  had  been  arrested  at  the  suit 
of  an  attorney,  on  filing  common  bail.  Anon.,  Prac.  Reg.  35.  But  it  is  now  settled, 
inasmuch  as  the  non-delivery  of  the  bill  may  be  taken  advantage  of  at  the  trial,  that 
the  Court  will  not  stay  the  proceedings  on  motion.  Harper  v.  Leech,  Bai'nes,  123,  nor 
discharge  a  defendant  who  has  been  arrested  for  non-payment  of  an  attorney's  bill  of 
costs,  which  had  not  been  delivered  and  signed  pursuant  to  the  statute.  Tomlinson  v. 
Clark,  4  B.  Moore,  4. 

(o)2  The  Lord  Chief  Baron  was  sitting  in  the  Inner  Court.  Graham,  B.  was  absent 
from  the  Court  during  the  whole  Term. 
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ment  of  privilege  at  the  suit  of  the  plaintiff,  an  attorney  of  the  Court  of  Common 
Pleas,  of  the  county  palatine  of  Lancaster.  The  case  was  argued  before  us,  and  as  we 
entertained  doubts,  and  I  do  not  say  that  we  agreed  in  opinion,  it  was  adjourned  for 
further  argument  after  the  circuit,  but  no  order  was  then  made.  Mr.  Justice  Bayley 
did  not  go  the  same  circuit  the  following  Assizes,  and  a  further  application  having 
been  made  upon  that  occasion  to  me  for  the  like  purpose,  I  refused  to  make  any  order 
upon  the  sulDJect.  The  application,  in  that  as  in  the  present  case,  was  met  by  an 
affidavit,  stating  it  to  have  been  the  invariable  and  recognised  practice  to  arrest  parties 
circumstanced  as  the  then  defendant ;  and  I  saw  no  grounds  to  over-rule  that  practice; 
in  which  opinion  I  was  fortihed  by  the  decision  in  H'alker  v.  liushlmry.{a)  it  is  true 
that  in  [205]  the  case  of  JFalker  v.  liushbiiri/,  the  affidavit  of  the  practice  was  stronger 
than  in  the  present ;  but  it  must  be  remembered  that,  inasmuch  as  that  fact  formed 
the  ground  of  decision,  and  was  mainly  relied  upon  in  the  judgment  of  the  Court,  if 
any  contrary  practice  had  obtained,  it  would  have  appeared  upon  the  affidavits  of  the 
defendant.  No  such  fact,  however,  is  stated  in  his  affidavit.  The  case  of  ll'ainwriijht 
V.  Sinith  is  also  entitled  to  great  attention,  and  although  we  do  not  know  what  were 
the  affidavits  in  that  case,  yet  we  are  bnund  to  presume  that  the  very  learned  and 
distinguished  individual  who  decided  it,  did  not  arrive  at  the  conclusion  stated  in 
the  order,  without  hearing  the  argument  of  counsel,  and  being  satisfied  that  the 
practice  so  established  was  consistent  with  the  general  rules  of  law.  In  the  view  I 
take  of  this  case,  the  decision  in  the  King's  Bench  is  not  applicable  ;  for  in  that  case 
there  was  and  could  be  no  atHdavit  of  the  invariable  practice  to  arrest.  Under  these 
circumstances,  I  am  of  opinion  that  the  rule  should  be  discharged ;  and,  as  it  was 
moved  in  diiect  opposition  to  the  established  and  adjudged  practice,  that  it  should 
be  discharged  with  costs. 

Kule  discharged  with  costs. 

(a)  In  the  Common  Pleas,  at  Lancaster. 
Hopkins,  Gent.  v.  Ferrand,  Gent. 

A  summons  having  been  obtained  by  the  defendant  for  the  plaintiff  to  shew  cause 
why  the  proceedings  in  the  cause  should  not  be  stayed  with  costs,  the  defendant  being 
an  attorney  of  the  Court  of  King's  Bench  ;  the  plaintiff  made  an  affidavit,  detailing 
the  transactions  which  gave  rise  to  the  debt,  and  stating  that  he  had  known  several 
instances  in  which  attornies  of  the  Court  of  Common  Pleas  at  Lancaster,  had  arrested 
attornies  of  the  Courts  at  Westminster,  without  any  advantage  having  been  taken  by 
the  latter;  that  during  the  course  of  his  experience  for  twenty-tive  years,  he  had 
never  known  or  heard  of  a  writ  of  privilege  having  been  issued  from  any  of  the  Courts 
at  Westminster  to  the  Court  of  Common  Pleas  at  Lancaster,  in  consequence  of  any 
attorney  of  the  foimer  Courts  having  been  arrested  by  attachment  of  privilege,  at  the 
suit  of  an  attorney  of  the  latter  Court ;  nor  of  any  order  having  been  made  to  stay 
proceedings  in  such  a  case,  although  several  instances  of  such  arrests  had  occuri-ed 
within  that  period  ;  and  that  he  himself  had  exercised  that  privilege.  The  affidavit 
further  stated  that  the  cause  of  action  arose,  and  that  both  the  parties  resided  within 
the  jurisdiction  of  the  Court. 

Starkie,  for  the  plaintiff,  relied  upon  the  practice  as  stated  in  the  affidavits  of  the 
plaintiff;  H'alker  v.  Eushbury ;  and  contended,  at  all  events,  that  the  only  remedy  of 
the  defendant  was  to  plead  his  privilege  sub  pede  sigilli.  Rawlins  v.  Parry,  Cas.  Pr. 
C.  B.  2.  Crossley  v.  Shaw,  2  Sir  Wm.  Black.  1085.  Mayor  of  Basinydoke  v.  Bonner,  2  Str. 
864.     Snee  v.  Humphreys,  1  Wils.  306. 

Tindal,  for  the  defendant,  answered  that,  according  to  the  modern  practice,  the 
Courts  will  stay  proceedings  in  actions  against  attornies,  who  have  been  arrested  by 
attachment  of  piivilege,  at  the  suit  of  attornies  of  other  Courts  ;  and  he  referred  to 
Tidd's  Prac.  8th  ed.  76,  and  the  cases  there  cited,  and  to  the  case  of  Pearson  v. 
Henson,  ubi  sup. 

The  Court  made  no  order. 
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[206]  Spoxg  v.  Tucker.  Exch.  of  Pleas.  Tuesday,  Jan.  30th,  1827.— Upon  a 
warrant  of  attorney  to  confess  judgment  to  two,  the  Court  will,  upon  the  death 
of  one,  permit  judgment  to  be  entered  up  by  the  survivor. 

Chilton  moved  to  enter  up  judgment  upon  an  old  warrant  of  attorney.  The 
application  was  made  on  the  behalf  of  the  plaintiff,  as  survivor  of  two  p  irtners,  to 
whom  jointly  the  warrant  of  attorney  was  given  by  the  defendant.  He  submitted, 
that  as  the  judgment  prayed  was  to  be  entered  up  by  the  survivor,  in  whom  the 
interest  in  the  contract  vested  by  the  death  of  his  partner,  no  prejudice  could  ensue 
to  the  defendant;  and  he  cited  Todd  v.  Todd  (Barnes,  48,  S.  C.  1  Wils.  312),  Slill  v. 
Still  (Barnes,  40),  Futcher  v.  Smith  (2  Black.  1 301),  Fendall  v.  Maij  (2  M.  &  S.  76),  where 
similar  applications  had  been  granted  ;  and  Raw  v.  Alderson  (7  Taunt.  4-53),  in  which 
a  distinction  was  taken  between  a  judgment  entered  up  by  and  against  a  survivor. 

Garrow,  B.(/)  It  has  been  decided,  that  on  a  warrant  of  attorney  to  confess 
judgment  to  two,  the  death  of  one  does  not  revoke  the  authority,  and,  as  I  think, 
upon  sound  principles  ;  for  that  which  is  in  substance  only  a  security  for  a  debt,  should 
not  be  avoided  by  the  decease  of  one  of  the  creditors.  But  the  death  of  one  of  the 
debtors  furnishes  a  material  distinction  between  the  cases  ;  for  by  that  event  the 
survivor  mav  be  debarred  of  his  remedy  over. 

Kule  absolute. 

[207]  The  Attorney-General  v.  Atkin.son  and  .\nother.  Executors  of  George 
Hassell.  Exch.  of  Pleas.  Saturday,  Feb.  3d,  1827. — Magna  Charta  extends 
to  conditional  only,  and  not  to  absolute  securities. 

Scire  facias  on  a  bond  against  the  defendants  as  executors  of  George  Hassell.  The 
defendants  craved  oyer  of  the  bond,  and  condition,  the  latter  of  which  was  as  follows  : 
— "  Whereas  John  Kidge,  of,  &c.  hath  been  appointed  general  agent  for  the  reci-uiting 
service  ;  and  whereas  the  said  John  Kidge  hath  proposed  the  above  bounden  George 
Hiissell  iis  one  of  his  sureties,  who,  being  approved  by  his  Majesty's  secretary  at  war, 
hath  agreed  to  enter  into  and  execute  this  bond  ;  now,  therefore,  the  condition  of 
this  obligation  is  such,  that  if  the  said  John  Ridge,  general  agent  for  the  recruiting 
service,  do  and  shall  from  time  to  time,  and  at  all  times,  well  and  truly  and  duly  pay 
and  apply,  or  cause  to  be  paid  and  applied,  all  and  every  s\iras  and  sum  of  money 
which  shall  be  paid  to  or  received  by,  or  which  shall  come  to  the  hands  of,  any  person 
who  shall  at  any  time  act  for  him,  as  such  general  agent,  under  any  authority  from 
him  the  said  John  Hidge,  or  which  shall  otherwise  come  to  his  hands,  or  be  committed 
to  his  charge,  or  with  which  he  is  or  shall  or  may  become  in  any  manner  justlv 
charueable,  or  for  which  he  is  or  shall  in  any  manner  become  accountable,  as  such 
general  agent,  or  in  respect  of  his  having  received  or  of  holding  or  retaining  any 
public  money,  according  to  such  orders,  directions,  and  instructions  as  have  been  or 
shall  from  time  to  time  be  given  to  him,  by,  or  he  has  received,  or  shall  from  time  to 
time  receive  from,  his  Majesty's  secretary  at  war  for  the  time  being,  or  by  or  from 
such  other  person  or  persons  as  have  been  or  shall  be  duly  authorized  to  give  orders, 
directions,  and  instructions  to  the  said  John  Kidge  in  that  behalf ;  and  also  if  the 
said  John  Kidge,  [208]  his  heirs,  executors  or  administrators  shall  and  do  from  time 
to  time,  and  at  all  times,  well  and  truly  account  for  all  and  every  sums  and  sum  of 
money  with  which  he  is  chargeable,  or  shall  at  any  time  and  in  any  maimer  become 
chargeable,  or  for  which  he  is  accountable,  or  shall  in  any  manner  become  accountable, 
either  as  such  general  agent,  or  in  respect  of  having  received,  or  of  holding,  or  redlining 
public  money,  and  well  and  truly  pay,  or  cause  to  be  paid,  unto  his  Majesty,  his  heirs, 
and  successors,  or  unto  such  other  person  or  persons  as  shall  be  duly  authorized  to 
receive  the  same,  any  public  money  which  shall  at  any  time  have  been  or  be  ascertained 
to  be  in  his  hands,  whenever  the  same  shall  be  demanded,  although  the  examination 
and  settlement  of  his  accounts  shall  not  have  been  made  out  and  completed ;  and  also 
all  balances  and  sums  of  money  which  shall  upon  the  examination  and  settlement  of 
his  accounts,  either  from  time  to  time  or  at  the  expiration  of  the  period  of  his  being 
such  general  agent,  appear  to  be  due  from  the  said  John  Ridge,  his  executors,  or 

(/)  The  only  judge  in  Court. 
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administrators,  as  such  general  agent,  or  in  respect  of  any  public  money  received,  had 
or  retained  by  him,  or  in  his  hands ;  then  the  above  written  obligation  to  be  void,  or 
else  to  remain  in  full  force."  They  then  pleaded  the  statute  of  equity  (.33  H.  8,  c.  39), 
and  alleged,  in  substance— That  after  the  execution  of  the  bond,  (to  wit),  on  the  sixth 
day  of  July,  one  thousand  eight  hundred  and  twenty-oue,  George  Hassell  departed 
this  life,  (to  wit),  at,  &c.  having  entered  into  the  bond  merely  as  surety  for  the  said 
John  Eidge,  who  afterwards,  and  after  the  execution  of  the  said  bond,  (to  wit),  on 
the  twenty-first  day  of  August,  one  thousand  eight  hundred  and  sixteen,  also  departed 
this  life  intestate,  (to  wit),  at,  &c.,  possessed  of  and  entitled  unto  personal  estate  to 
a  laige  amount,  more  [209]  than  sufficient  to  satisfy  and  dischai'ge  the  obligation  due 
and  owing  from  him  to  the  Crown,  consisting  of,  (amongst  other  propei-ty),  large  sums 
of  money  and  debts  due  and  owing  to  him  from  divers  persons,  &c.  and  particularly 
the  debt  or  sum  of  2.57,4451.  13s.  Ud.  due  and  owing  to  him  the  said  John  Ridge, 
from  A.  B.  &c.  (to  wit),  at,  &c.  ;  and  further  allege  that  afterwards,  and  after  the 
decease  of  the  said  John  Ridge,  (to  wit),  on  the  tiist  of  October,  one  thousand  eight 
hundred  and  sixteen,  administration  of  all  and  singular  the  goods,  &c.,  which  were 
of  the  said  John  Ridge  decea.sed  at  the  time  of  his  death,  was  granted  to  Matilda 
Ridge,  the  widow  of  the  said  John  Ridge  deceased  ;  and  that  afterwards,  and  after 
the  grant  of  such  administration  to  the  said  Matilda  as  aforesaid,  (to  wit),  on  the 
tenth  of  December,  one  thousand  eight  hundred  and  sixteen,  a  creditor's  suit  was 
instituted  in  Chancery  against  the  said  Matilda,  as  administratrix  of  the  said  John 
Ridge  as  aforesaid,  in  which  the  said  Matilda  put  in  her  examination  upon  oath,  by 
which  it  appeared  that  the  said  debt  of  257,4451.  13s.  lid.  was  due  and  owing  from 
the  said  A.  B.  to  the  said  John  Ridge  in  his  life-time;  and  further  alleged,  that 
though  the  said  bond  was  made  and  entered  into  by  the  said  George  Hassell  as  surety 
only  for  the  said  John  Ridge,  and  not  for  any  personal  debt,  duty,  obligation,  or 
liability  payable,  due,  or  owing  from  the  said  George  Hassell  to  the  Crown  ;  and 
although  the  said  .lohn  Ridge,  the  principal,  died  possessed  of  considerable  personal 
property,  more  than  sufficient  to  pay,  discharge,  and  satisfy  all  debts,  duties,  and 
obligations  whatsoever  due  and  owing  from  him  to  the  Crown,  yet  no  process  what- 
ever was  issued  against  his  administratrix,  or  his  estate,  or  inquisition  held  to  ascertain 
the  validity  or  amount  of  the  debts  due  to  him  ;  and  further,  that  no  process  issued 
at  the  suit  of  the  Crown  against  the  said  George  Hassell  during  his  life-time  upon 
the  said  bond.     General  demurrer  and  joinder. 

[210]  Farke,  in  suppoit  of  the  demurrer.  The  dates  being  immaterial  as  being 
laid  under  a  videlicet,  the  plea  in  substance  amounts  onl}'  to  an  admission  of  the 
breach  of  the  bond,  befoie  the  scire  facias  was  prosecuted,  stating  that,  after  the  death 
of  the  acco  ntant,  administration  was  granted  to  his  widow  of  his  effects,  which  were 
sufficient  to  satisfy  the  bond,  and  setting  out  the  answer  of  the  administratrix,  as  an 
admi.ssion  by  hei-  that  the  estate  of  the  accountant  was  at  the  time  of  his  death  sufficient 
to  satisfy  the  bond.  No  laches  can  be  imputefl  to  the  Crown,  which  stands  in  a 
different  situation  from  the  subject  ;  but  if  it  could,  the  facts  stated  upon  this  plea 
would  furnish  no  answer  to  the  present  suit,  either  in  law  or  equity  ;  for  no  laches  can 
bar  a  piocecding  Ijetween  suliject  and  subject  upon  a  bond.  It  is  true  that,  after  a 
lapse  of  twenty  years,  payment  may  be  presumed,  but  that  inference  may  be  rebutted 
by  evidence,  and  can  never  be  raised  against  the  Crown,  for  nullum  tempus  occuirit 
Regi.  It  cannot  be  contended  that  the  Ciown  should  have  proceeded  against  the 
principal  before  calling  upon  the  surety,  for  no  such  obligation  exists  between  the 
surety  and  the  obligee,  who  upon  default  by  the  piincipal  may  proceed  immediately 
against  the  surety,  IVrujht  v.  Simj)smi  (6  Ves.  714),  it  fjeing  his  business  to  see  that 
the  principal  pays,  and  not  that  of  the  creditor. 

[HuUock,  B.  Have  you  adverted  to  the  words  of  Magna  Charta,(6)  by  which, 
in  particular  cases,  application  first  must  be  made  to  the  principal  'I  The  question  is,  if 
this  is  within  that  class  of  cases.] 

That  provision  applies  only  where  the  obligation  is  con-[211]-ditional.  The 
condition  of  the  surety  is  not  altered  by  these  proceedings,  for  he  may  have  his  remedy 

(i)  Magna  Charta,  c.  8.  "  We  or  our  bailiff  will  not  seize  any  land  or  rent  for  any 
debt  as  long  as  the  piesent  chattels  of  the  debtor  suffice  to  pay  the  debt,  and  the 
debtor  himself  be  ready  to  satisfy  the  same;  neither  shall  the  sureties  of  the  debtor 
be  distrained,  as  long  as  the  principal  debtor  is  sufficient  for  the  payment  of  the  debt." 
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over  against  his  principal ;  and  it  does  not  appear  that  the  estate  of  the  intestate  is 
not  now  as  sufficient  as  at  any  time  to  satisfy  his  demand,  i^amud  v.  Howarth  (3  Meriv. 
27t>).  But  supposing  it  to  be  necessary  that  the  principal  should  have  been  first 
proceeded  against,  it  does  not  appear  upon  the  record  that  such  proceeding  was  not 
instituted  against  the  accountant  in  his  life-time  ;  and  as  the  right  of  the  Crown  is 
complete  upon  the  bond,  that  fact,  if  it  be  so,  should  have  been  stated  in  the  plea. 
The  plea  states  ttiat  the  estate  of  the  accountant  is  sufficient  to  satisfy  the  bond,  but 
says  nothing  of  the  costs  which  the  Crown  is  entitled  to  recover,  and  upon  the  ground 
also  is  insufficient. 

'_  Alderson,  contra.  It  was  not  necessary  to  aver  in  the  plea  that  the  estate  was 
sufficient  to  answer  the  costs  of  the  Crown,  for  it  does  not  follow  that  any  opposition 
would  have  been  ofTered  by  the  administratrix,  had  a  demand  been  made  upon  her ; 
and  in  that  event  no  costs  would  have  been  incurred.  The  question  then  is,  whether 
or  not  it  was  incumbent  upon  the  Crown  to  proceed  against  the  principal  before  calling 
upon  the  surety,  and  whether  the  words  of  Magna  Charta  apply  alike  to  absolute  and 
conditional  sureties  I  The  words  of  Magna  Charta  are  very  strong,  and  expressly 
provide,  that  the  suretj'  shall  not  be  distrained  so  long  as  the  principal  is  sufficient 
for  the  payment  of  the  debt.  Now,  in  this  case,  no  proceedings  having  been  instituted 
against  the  principal,  his  insufficiency  to  account  cannot  have  been  ascertained  ;  in 
fact,  the  sufficiency  of  his  estate  after  his  death,  at  which  time  the  bond  must  have 
been  forfeited,  is  admitted  upon  the  answer  of  the  administratrix,  and  there  being  no 
words  to  limit  the  provision  to  conditional  sureties  only,  [212]  the  principal  being 
sufficient  to  answer  the  demand,  the  Crown  was  bound  to  proceed  against  him  in  the 
fiist  instance. 

[Hullock,  B.  This  particular  provision  of  Magna  Charta  is  an  abridgment  of  the 
commoji  law  prerogative  of  the  Crown  ("2  Inst.  IS);  for  it  is  clear,  that  anterior  to 
that  charter  no  such  understanding  prevailed  ;  does  it  then  affect  the  present  question  ! 
That  point  has  already  been  decided  in  this  Court,  in  the  case  of  The  Atlornei/General 
V.  Bcsby,  which  is  reported  in  Hardres,  p.  377  ;  in  which  several  points  were  adjudged  ; 
and,  amongst  others,  that  Magna  Charta  does  not  extend,  nor  was  ever  taken  to 
extend,  to  sureties  in  a  bond  or  recognizance,  if  they  may  be  so  called,  being  bound 
themselves  equally  with  the  principal ;  as  sureties  to  perform  covenants  and  agreements 
are  in  like  manner;  but  to  pledges  and  nuncupators  only,  who  by  express  words  are 
not  responsible,  unless  their  principals  become  insolvent;  and  so  are  conditional 
debtors  only.  And  so  the  act  has  always  been  construed  ;  and  the  words  themselves 
imply  as  much.] 

Alderson  admitted  that  he  could  not  distinguish  the  present  from  the  case 
cited  ;  and 

The  Court,  upon  the  authority  of  that  case,  allowed  the  demurrer,  and  gave 

Judgment  for  the  Crown  (see  1  Man.  Pract.  74.     Anon.,  Dyer,  370  a.). 


[213]  FouLSTONE  V.  Blackmore.  Exch.  of  Pleas.  Tuesday,  Feb.  6th,  1827 — 
The  plaintiff  is  entitled  to  costs  up  to  the  time  of  paying  money  into  Court  by 
the  defendant,  even  after  a  double  default  to  try  the  cause,  and  peremptory  under- 
taking is  given. — A  plaintiff',  after  proceedings  had,  may  take  out  of  Court  the 
money  paid  by  the  defendant,  without  an  application  to  the  Court  for  that  purpose  ; 
and  by  his  so  doing,  all  proceedings  are  stayed. 

In  assumpsit,  the  defendant  paid  money  into  Court,  as  to  part  of  the  demand,  and 
pleaded  the  general  issue  to  the  rest.  Issue  having  been  joined  and  notice  of  trial 
given,  the  defendant,  the  plaintilf  not  having  entered  the  cause,  moved  for  judgment 
as  in  case  of  a  nonsuit,  which  rule  was  discharged  upon  the  usual  peremptory  under- 
taking to  try  the  cause  at  the  next  Assizes.  The  plaintiff  did  not,  however,  take  the 
cause  down  to  trial,  pursuant  to  that  undertaking,  but  took  the  money  out  of  Court, 
and  delivered  his  bill  of  costs  to  the  Master  to  be  taxed,  up  to  the  time  of  the  defen- 
dant's payment  of  the  money  into  Court.  The  defendant  afterwards,  and  before  the 
bill  was  taxed,  obtained  a  rule,  absolute  in  the  first  instance,  for  judgment  as  in  case 
of  a  nonsuit ;  and  signed  judgment  against  the  plaintiff  accordingly. 

Carter  on  a  former  day  obtained  a  rule  calling  upon  the  defendant  to  shew  cause 
why  the  rule  and  judgment  should  not  be  set  aside  with  costs,  upon  the  ground  that 

Ex.  Div.  IV. — 21* 
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all  proceedings  in  the  action  were  suspended  by  the  act  of  the  plaintiff;  and  that  after 
the  money  had  been  taken  out  of  Court,  no  judgment  could  be  signed  against  him. 

Jones,  D.  F.,  now  shewed  cause.  The  real  question  in  this  case  is,  not  whether 
the  judgment  is  iiregular,  but  whether,  under  the  circumstances,  the  defendant  is 
entitled  to  his  full  costs,  or  to  such  costs  only  as  have  been  incurred  subsequently  to 
the  payment  of  money  into  Court?  If  the  plaintiff  had  talien  the  money  out  of  Court 
immediately,  he  would,  as  of  couise,  have  been  entitled  to  his  costs  up  to  that  time; 
but  he  elects  to  proceed,  and  the  defendant  obtains  a  judgment  against  him.  Now, 
it  is  settled,  that  if  the  plaintiH  be  nonsuited,  or  if  tl-e  defendant  obtain  a  [214]  verdict, 
Stevenson  v.  Yarke  (4  T.  R.  10),  Kiihell  v.  Hudson  (id.  11),  the  former  cannot  afterwards 
claim  his  costs  up  to  the  time  of  paying  the  money  into  Court.  So  likewise  if  a  juror 
be  withdrawn,  Sludhart  v.  Johnson  (3  T.  R.  657),  or  if  the  plaintiff  be  nonpi'ossed,  FusUe 
V.  Beckmgton(\  Marsh.  511 ;  S.  C.  6  Taunt.  15S),  or  if  the  defendant  obtain  judgment 
as  in  case  of  a  nonsuit,  Crosby  v.  Olorenshaw  (2  M.  &  S.  335),  the  same  consequence 
ensues.  Before  judgment  was  signed  the  plaintiff  might,  by  application  to  the  Court, 
have  obtained  leave  to  take  the  money  out  of  Court,  but  there  is  no  precedent  of  a 
plaintiff,  after  proceedings  had,  having  done  so  of  his  own  authority  ;  all  the  cases 
having  arisen  upon  an  application  to  the  Court  for  that  purpose. 

[HuUock,  B.  The  cases  cited  are  after  judgment,  which  forms  a  material 
distinction.] 

But  if  the  plaintiff  had  no  right  to  take  the  money  out  of  Court  of  his  own  auth- 
ority, the  judgment  in  this  case  was  signed  before  the  proceedings  were  suspended, 
and  consequently  the  defendant  is  entitled  to  his  full  costs. 

Carter,  in  support  of  the  rule.  The  fact  of  the  plaintiff  having  elected  to  accept 
the  money  before  the  judgment  was  signed,  is  a  sufficient  answer  to  the  cases  cited  ; 
in  fact.  Ml.  Justice  Bayley,  in  the  case  of  Crosby  v.  Olorcnshau;  distinctly  says,  that  "if 
the  plaintiffs  had  applied  for  their  costs  before  the  rule  for  judgment  as  in  case  of  a 
nonsuit  was  made  absolute,  they  would  have  had  them  as  of  course."  But  it  is  said, 
that  an  application  should  be  made  to  the  Court  for  that  purpose ;  yet  no  application 
of  that  nature  was  thought  necessary  in  the  cases  of  Seainour  v.  bridge  (8  T.  R.  408), 
and  Lorck  v.  IFright  (id.  486),  in  which  the  Court  held,  that  the  plaintiff'  was  entitled 
to  his  costs  [215]  up  to  the  time  of  taking  the  money  out  of  Court.  If  then  no  such 
application  was  necessary,  the  judgment  is  irregular,  having  been  signed  after  the 
proceedings  had  been  terminated  by  the  act  of  the  plaintiff. 

Garrow,  B.(a)  The  only  difficulty  which  I  have  felt  during  the  discussion  of 
this  case,  which  was  as  to  the  remedy  of  the  defendant  for  his  costs  incurred  after  the 
payment  of  the  money  into  Court,  has  been  removed  by  the  Master,  who  states  that 
his  costs  are  taxed,  together  with  those  of  the  plaintiff,  as  a  matter  of  course.  Now, 
that  being  the  caae,  it  seems  to  me  that  the  form  of  the  rule  is  decisive  of  this  question. 
An  action  having  been  commenced,  the  defendant  applies  for  leave  to  pay  money  into 
Court  m  discharge  of  such  suit,  together  with  the  costs  of  the  plaintiff  up  to  that  time, 
and  thereby  admits  the  claim  of  the  plaintiff  to  be  well  founded  to  that  extent.  The 
plaintiH'  elects  either  to  accept  the  money  or  proceed  with  the  action  at  his  peril :  in 
the  former  case  the  rule  directs  that  all  proceedings  in  the  action  should  be  stayed  ; 
and  in  the  latter,  that  the  sum  paid  should  be  struck  out  of  the  declaration  ;  and  he 
can  recover  only  the  amount  proved  beyond  that  sum,  at  the  risk  of  paying  full  costs 
to  the  defendant  in  the  event  of  his  obtaining  judgment.  By  accepting  the  money, 
therefore,  the  plaintiff  terminates  the  suit,  and  this  may  be  done  at  any  time  before 
judgment ;  for,  as  the  defendant  is  entitled  to  his  costs  incurred  subsequently  to  the 
payment,  no  prejudice  can  ensue  to  him  from  that  course.  It  is  true,  theie  may  be  a 
difference  between  the  actual  and  taxed  costs  ;  but,  in  the  contemplation  of  the  Court, 
the  latter  are  a  full  compensation  to  the  party.  It  seems  therefore  to  me,  that  the 
proceedings  having  been  suspended  by  the  act  of  the  plaintiff,  the  judgment  is  irregular, 
and  the  rule  must  be  made  absolute. 

[216J  HULLOCK,  B.  I  think  this  rule  should  be  made  absolute.  The  whole 
question  here  is— whether  or  not  it  was  necessary  for  the  plaintiff  to  make  an  applica- 
tion for  leave  to  take  the  money  out  of  Court,  for  if  no  such  application  were  necessary 
he  is  entitled  to  his  costs  as  in  ordinary  cases.  I  have  never  understood  that  such  an 
application  was  necessary.     The  plaintiff  is  entitled,  as  of  course,  to  take  the  money 

(a)  The  Lord  Chief  Baron  was  sitting  in  the  Inner  Court. 
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out  of  Court  at  any  time  before  judgment ;  and  if  not,  at  what  time  must  such  an 
apphcation  be  made  I  What  is  it  which  distinguishes  this  from  the  ordinary  case  ? 
It  is  said,  that  the  defendant  was  entitled  to  judgment  as  in  case  of  a  nonsuit ;  so  he 
would  have  been  had  the  plaintiff,  after  giving  notice  of  trial,  withdrawn  his  record ; 
and  yet  in  that  case  it  has  been  decided,  that  no  judgment  can  be  signed  after  the 
money  has  been  taken  out  of  Court  {Lorck  v.  Wright,  ubi  supra).  The  judgment  in 
this  case  is  a  mere  act  of  supererogation,  incompatible  with  the  then  state  of  proceed- 
ings, and  cannot  affect  the  rights  of  the  plaintiff.  It  is  not,  strictly  speaking,  irregular, 
but  unnecessary,  and  as  such  should  be  set  aside. 
Rule  absolute. 

Jackson  and  Others  r.  Clarke.  Exch.  of  Pleas.  Wednesday,  Feb.  7th,  1«27.— 
\V  here  the  plaintiffs  consigned  goods  to  their  factor,  and  at  the'same  time  drew  bills 
upon  him  for  the  amount,  which  they  themselves  ultimately  paid,  and  the  factor 
sent  them  to  the  defendant,  with  whom  he  had  general  dealings,  without  intimating 
that  they  were  the  property  of  a  third  person,  and  drew  a  bill  upon  him  for  the 
amount,  which  the  defendant  accepted  and  paid;  after  which  the  factor  became 
insolvent,  having  before  that  time  apprised  the  defendant  that  he  had  received 
a  notice  of  countermand  of  the  sale  from  the  plaintiffs,  but  the  defendant  after- 
wards sold  the  goods : — Held  that  the  defendant  was  liable  for  the  value  of  the 
goods,  in  an  action  for  money  had  and  received.  He  would  have  been  equally 
liable  had  he  not  known  that  the  goods  were  the  property  of  the  plaintiffs. 

Assumpsit  for  goods  sold  and  delivered,  money  had  and  received,  and  the  usual 
money  counts.     Plea— General  issue.     At  the  trial  before  Best,  C.  J.,  at  Derby,  at 
the  liist  Spring  Assizes  for  that  county,  it  appeared  in  evidence  that  the  plaintiffs, 
who  were  cornlactors  residing  at  [217]  Lynn,  in  Norfolk,  consigned  a  considerable 
quantity  of  barley  to  one  Hailes,  a  cornfactor  and  dealer  at  Newark,  to  sell  for  them 
on  the  usual  terms  of  commission  ;  and  at  the  same  time  drew  upon  him  a  bill  for 
5001.   in   respect  of  the  consignment,  which   he  accepted,  but  which  the   plaintiffs 
ultimately  paid.     Hailes,  the  factor,  sent  the  barley  to  the  defendant  at  Derby,  with 
whom  he  had  before  frequently  had  dealings  on  his  own  account,  to  be  sold  by  him  ; 
and  nothing  was  at  that  time  done  which  disclosed  to  the  defendant  whether  the 
consignment  was  the  property  of  Hailes,  or  of  any  other  person.     Hailes  was  in  the 
habit  of  drawing  bills  on  the  defendant,  not  on  account  of  any  particular  or  specified 
consignment,  but  generally  in  respect  of  his  transactions  with  him,  aud  at  the  time  of 
the  action  was  a  debtor  to  a  considerable  amouut  to  the  defendant,  in   respect  of 
acceptances  which   the   defendant   bad   paid.     Before  the  barley   was   sold    by   the 
defendant,  Hailes  had  received  a  notice  fiom  the  plaintiffs  not  to  dispose  of  it,  which 
he    communicated   to    the    defendant.     Shortly    after   this,    Hailes    having    become 
insolvent,   and  being  indebted   to   the   plaintiffs,  they  demanded  the  barley  of  the 
defendant;  who  sfcited  that  he  had  disposed  of  it  to  provide  for  a  bill  drawn  by 
Hailes  upon  him,  but  lefused  to  give  any  account  of  the  person  to  whom,  or  at  what 
time  it  had  been  sold.     Upon  these  facts  it  was  contended  by  Clarke,  for  the  defendant 
—-First,  that  an  agent  has  a  right  to  employ  a  sub-agent  to  perform  his  duties  for 
him,  and  to  communicate  to  him  his  right,  so  as  to  bind  his  principal.     And  Secondly, 
that  the  barley  having  been  sent  by  Hailes  to  the  defendant,  without  intimation  that 
it  was  the  property  of  another,  he  had  advanced  money  upon  the  faith  of  the  consign- 
ment, and  was  entitled  to  sell  it  in  satisfaction  of  his  debt.     The  learned  Chief  Just'ice 
left  it  to  the  Jury  to  say,  whether,  from  the  facts  of  the  case,  any  authority  from  the 
plaintiffs  to  Hailes  to  employ  the  defendant  to  sell  could  be  implied  ;  telling  them,  that 
unless  [218]  such  an  authority  could  be  inferred  from  the  evidence,  the  defendant 
had  no  right  to  withhold  the  barley  from  the  plaintiffs,  and  having  sold  it,  was  liable 
to  them  for  the  proceeds.     The  Jury  found  a  verdict  for  the  plaintiffs,  on  the  count 
for  money  had  and  received. 

In  Easter  Term  last,  Clarke  obtained  a  rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  had,  against  which — 

Vaughan,  Serjt.,  and  Balguy,  shewed  cause.  If  goods  be  placed  in  the  hands  of  a 
factor  for  the  purposes  of  sale,  he  cannot  bind  them  but  by  a  bona  fide  sale  for  a 
valuable  consideration,  for  the  sale  must  be  absolute  to  bind  the  principal.  Now,  in 
this  case  it  is  clear,  from  the  evidence,  that  the  barley  was  deposited  in  the  bands 
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of  the  defendant,  as  a  sub-agent,  for  the  purpose  of  sale,  and  not  sold  to  him,  and,  as 
such,  amounted  to  a  pledge,  and  the  pawnee  has  no  right  to  retain  it,  or  the  proceeds  of 
it  from  the  principal.  There  is  no  principle  more  clear  than  that  a  factor  for  sale  had  no 
authority,  liefore  the  late  acts  of  Parliament  (4  Geo.  i,  c.  83  ;  6  Geo.  4,  c.  94),  to  pledge  ; 
and  admitting  the  defendant  to  have  been  ignorant  that  the  barley  wa.s  the  property  of 
the  plaintiff,  the  cases  of  I)e  Bourchout  v.  Gddsinid  (5  Ves.  211),  and  Ducros  v.  Rylaiid 
(5  B.  Moore,  518),  are  distinct  authorities  to  shew  that  he  is  nevertheless  liable  to 
them  for  the' proceeds  of  the  sale.  But  in  fact,  from  the  evidence,  it  is  clear  that  the 
sale  was  efl'eetod  after  the  notice  of  countermand  had  been  communicated  by  Hailes ; 
and  it  is  difhcult  to  conjecture  any  distinction  which  can  be  drawn  between  those 
cases,  which  are  precisely  in  point,  and  the  present.  Hailes  having  no  authority  to 
pledc'e,  could  confer  no  title  upon  the  defendant:  the  fact,  therefore,  of  his  having 
advanced  money  upon  the  barley,  cannot  entitle  him  to  set  off  his  claim  upon  Hailes 
against  that  of  the  plaintiff's  ;  Martini  v.  [219]  Coka  (1  M.  &  S.  140) ;  Qmiioz  v.  Trueman 
(2  D.  &  E.  192;  S.  C.  3  B.  &  0.  342);  for  the  acceptance  merely  of  bills  would 
confer  no  authority  upon  Hailes  to  pledge.  Gill  v.  Kynur  (5  B.  iMoore,  503 ;  S.  C. 
2  B.  &  B.  639).  And  the  bills  having  been  paid  by  the  plaintiff's,  his  estate  was  no 
more  affected  than  if  they  had  never  existed.  Cockran  v.  Mam  (2  M.  &  S.  301). 
A  factor  cannot  employ  an  agent  to  perform  his  duties  for  him,  and  by  contract 
between  them  communicate  his  rights,  so  as  to  confer  upon  that  agent  even  his  lien 
for  his  expenses;  ''Sollt/  v.  lialhbom  (id.  298) ;  and  much  less  so  as  to  hold  the  goods 
against  the  principal  for  money  advanced  to  the  factor  upon  security  of  the  goods. 

Clarke  and  Clarke,  K.  N.,  contra.  Hailes  was  a  corn-merchant  and  cornfactor, 
and  employed  the  defendant  in  both  characters,  who  might  therefore  reasonably  infer 
that  Hailes  consigned  the  barley  to  him  on  his  own  account.  It  cannot  be  contended 
that  a  factor  is  bound  to  sell  with  his  own  hands,  and  is  not  at  liberty  to  employ  an 
agent;  and  if  so,  as  a  factor  may  retain  for  his  advances  upon  goods,  he  may  in  like 
manner  confer  his  lien  to  another,  to  whom  he  commits  the  goods  as  a  broker,  for  the 
purposes  of  sale  ;  and  the  latter,  if  he  make  advances,  may  retain  also  until  those 
advances  are  satisfied. 

[HuUock,  B.  The  defendant  was  not  the  vendee  of  the  corn  ;  had  he  been  so,  he 
might  have  set  oft'  his  claim  upon  Hailes  against  that  of  the  plaintiff's.] 

The  defendant  paid  the  full  value  of  the  corn  in  acceptances,  which  is  equivalent 
to  payment;  Lickbarrow  v.  Mason  (6  East,  25,  in  not.);  it  was  therefore  in  eff'ect  a 
complete  sale.  At  all  events,  it  should  have  been  left  to  the  Jury  to  say,  whether 
the  barley  was  sold  before  the  notice  of  countermand,  or  was  sold  at  all ;  for  if  it 
remained  in  specie,  the  plaintiffs  could  not  recover  for  money  had  and  received. 

[220]  [Hullock,  B.  The  Court  would  presume  the  sale,  after  demand  and  refusal 
to  deliver  the  goods  in  specie,  even  if  that  fact  did  not  appear  upon  the  evidence. 
The  case  of  Lmigchamp  v.  Kenny  (1  Dougl.  137),  is  to  that  effect.] 

Cur.  adv.  vult. 

Alexander,  C.  B.  (after  stating  the  pleadings  and  evidence  in  the  case, 
delivered  the  judgment  of  the  Court).  It  cannot  be  disputed  that  Clarke,  the  defen- 
dant, sold  the  grain,  but  the  time  at  which  it  was  sold  is  disputed  between  the 
parties.  If  the  Court  are  of  opinion  upon  the  evidence  as  reported  by  the  Judge, 
that  justice  has  been  done,  it  would  be  improper  to  disturb  the  verdict.  They  are  of 
that  opinion.  It  cannot  be  contended  that  Hailes  sold  the  grain  to  the  defendant ; 
all  the  evidence  shews  that  he  was  employed  by  Hailes,  as  his  agent,  to  sell,  and  was 
not  himself  a  purchaser  :  this  is  so  clear  as  not  to  be  controverted.  If,  therefore,  any 
debt  from  Hailes  to  the  defendant  is,  or  is  claimed  to  be,  a  charge  on  the  plaintiff''s 
grain  in  the  defendant's  hands,  it  could  be  as  a  pledge  only.  But  it  has  been  often 
decided,  and  has  been  long  quite  settled,  that  a  factor  cannot  pledge,  nor  give  to  a 
pawnee  any  lien  on  the  goods  as  against  the  principal  and  owner.  The  total  ignorance 
of  the  pawnee  as  to  the  rights  of  the  owner,  the  best  warranted  opinion  that  the 
factor  was  the  owner,  will  not  protect  the  pawnee,  or  secure  to  him  the  benefit  of  the 
pledge,  as  against  the  principal.  It  is  I  think  manifest,  that,  if  at  the  time  of  Hailes' 
declared  insolvency,  when  the  rights  of  the  parties  in  the  grain  were  explained  to  the 
defendant,  it  remained  in  his  hands  undisposed  of — if  it  was  claimed  to  be  liable, 
under  any  pretext,  to  the  demand  of  the  defendant  on  Hailes,  it  would,  in  the  nature 
of  things,  be  so  as  a  pledge  only.  But  I  have  alieady  said,  that  it  is  an  indisputable 
proposition,  that  as  a  pledge  it  could  not  avail  [221]  him.     Now  I  do  not  doubt  upon 
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the  evidence,  as  reported,  that,  in  fact,  it  was  in  his  hands  at  that  time  ;  and  if  the 
Jury  drew  that  couchision  from  the  evidence,  their  conclusion  was  just  and  proper. 
The  refusal  of  the  defendant  to  give  any  account  of  the  sale,  confirms  irresistably  that 
when  the  notice  of  countermand  was  communicated  to  the  defendant,  the  grain  was 
in  his  possession.  If  it  had  been  true  that  it  had  been  sold,  he  would  have  proved  it 
at  the  trial,  and  the  total  absence  of  evidence  of  that  kind,  on  the  part  of  the  defen- 
dant, leaves  no  doubt  that  he  had  it  at  the  time  of  the  countermand  ;  and  as  he  could 
then  have  had  it  only  as  a  pledge,  it  fully  warrants  the  verdict  of  the  Jury.  It  ought 
not  therefore  to  be  set  aside.  This  opinion  renders  it  unnecessary  to  pursue  the 
subject  further,  I  may,  however,  say  geneially,  that  if  he  had  sold  it,  my  opinion 
would  have  been  the  same,  and  so  I  understand  would  have  been  that  of  my  brethren. 
If  the  goods  themselves  were  onlv  a  pledge  in  his  hands,  the  money  received  b}'  him, 
being  but  a  substitution  for  the  goods,  would  be  affected  by  the  same  rights.  Such 
appears  to  be  the  result  of  the  authorities,  and  therefore  the  rule  must  be 
Discharged. 

Rex  v.  Morley.  Exch.  of  Pleas.  Wednesday,  Feb.  7th,  1827. — An  information 
stating  that  the  defendant  imported  or  caused  to  be  imported  foreign  silks,  is  bad 
for  uncertainty. 

This  case,  the  facts  and  arguments  in  which  are  sufficiently  detailed  in  the  judg- 
ment of  the  Court,  was  argued,  in  Michaelmas  Term  last,  by  the  Attorney-General, 
Clarke,  and  Walton  for  the  Crown,  and  by  Piatt  for  the  defendant.  The  Court  took 
time  to  consider  their  judgment,  which  was  now  delivered  by  Garrow,  B.,  as  follows  : — • 

This  was  an  information  filed  by  his  Majesty's  Attorney-General,  on  the  statute 
6  Geo.  3,  c.  28,(a)  which  enacts  that  [222]  no  foreign  silks  or  velvets  shall  be 
imported  or  brought  into  Great  Britain  upon  pain  of  being  seized,  and  upon  the 
further  penalty  of  1 001.,  to  be  paid  by  the  importer  thereof,  for  each  piece  so  imported, 
together  with  costs  of  suit.  The  allegation  in  the  first  count  of  this  information, 
upon  which,  at  the  trial,  the  verdict  was  taken,  is  that  the  defendant  imported  or 
caused  to  be  imported,  certain  foreign  silks,  &c. 

On  the  part  of  the  defendant,  the  Court,  upon  the  motion  of  Mr.  Piatt,  granted 
a  rule  to  shew  cause  why  the  judgment  should  not  be  arrested,  on  the  ground  that 
the  allegation  being  in  the  alternative,  that  he  imported  or  caused  to  be  imported, 
was  uncertain  and  bad,  inasmuch  as  it  does  not  appear  with  what  offence  the  defendant 
was  charged. 

The  case  was  argued  by  Mr.  Attorney-General  and  other  gentlemen  in  support  of 
the  information,  and  by  Mr.  Piatt  in  maintenance  of  his  objection,  (in  the  absence  of 
the  Lord  Chief  Baron)  ;  the  Court  took  time  to  consider  the  authorities  cited,  and 
subsequently  Mr.  Baron  Graham  signified  his  concurrence  in  the  judgment  which  I 
am  about  to  pronounce,  and  had  prepared  himself  to  deliver  it. 

In  support  of  the  information,  it  was  insisted  that  the  offence,  though  laid  in  the 
alternative,  was  only  one  charge,  that  of  importing ;  for  he  who  causes  to  be  imported, 
may  properly  be  said  to  be  the  importer  ;  and  it  is  of  no  importance  whether  the  act 
done  be  his  own  personal  individual  act,  or  the  act  of  another  by  his  order  or  procure- 
ment;  that  it  matters  not,  whether  the  prohibited  article  imported  be  brought  into 
this  country  in  a  ship  of  his  own,  [223]  or  on  his  own  person,  or  by  the  ship  or  upon 
the  person  of  another,  the  act  of  his  agent  being  for  this  purpose  his  act ;  that  the 
charge  upon  the  information  was  not  a  charge  of  two  separate  and  distinct  offences, 
but  of  one  oHence,  which,  in  the  language  of  the  statute  which  prohibits  the  act  and 
creates  the  offence,  is  stated  in  the  alternative,  as  it  was  in  the  information  described. 
In  support  of  the  information,  some  cases  were  cited  ;  the  first  was  that  of  Wingfield  v. 
Jeffery  (1  Lord  Raym.  284),  and  which  was  the  case  of  an  information  in  the  Exchequer, 

(a)  The  6  Geo.  3,  c.  28,  was  continued  by  the  following  statutes  :  11  Geo.  3,  c.  49 ; 
17  Geo.  .3,  c.  3.5;  32  Geo.  3,  c.  72;  35  Geo.  3,  c.  38,  .s.  3;  42  Geo.  3,  c.  79,  s.  4; 
43  Geo.  3,  c.  133,  s.  2  ;  and  made  perpetual  by  48  Geo.  3,  c.  22.  These  acts  were, 
with  the  several  acts  relating  to  the  customs,  repealed  by  6  Geo.  4,  c.  105,  and  by 
6  Geo.  4,  c.  Ill;  the  importation  of  foreign  wrought  silk  was  legalized  upon  payment 
of  a  duty  of  30  per  cent,  upon  the  value ;  but  now,  by  7  Geo.  4,  c.  53,  the  duty  is 
payable  upon  the  weight  as  expressed  in  the  schedule,  and  subject  to  the  provision 
of  that  act. 
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for  selling  live  cattle,  or  causing  them  to  be  sold  ;  and  after  judgment  the  case  came 
on  in  the^Exchequer  Chamber,  upon  error,  on  the  ground  of  uncertainty  in  the  infor- 
mation, because  it  charged  the  oflence  in  the  disjunctive  ;  and  Holt,  Chief  Justice, 
inclined  that  it  was  ill  "for  this  reason  ;  but,  on  certificate  by  the  Barons,  that  the 
course  was  so  in  the  Exchequer,  and  since  the  Jury  had  found  the  defendant  guilty 
as  to  one,  the  judgment  was  affirmed. 

It  is  to  be  observed  that  the  words  of  the  3  &  4  Edw.  6,  c.  19,  (upon  which 
probably  this  information  was  founded),  are  that  no  person  being  a  butchei-,  shall  sell 
or  cause  to  be  sold  cattle  aHve  upon  pain  of  forfeiture,  &c. 

Another  case,  which  was  strongly  relied  upon  to  support  the  present  information, 
was  that  of  The  Attorney-General  v.  Fair  (4  Price,  \2-2)  :  there  the  information  charged 
the  defendant  with  having  been  assisting  or  otherwise  concerned  in  unshipping 
smuggled  goods  ;  and  a  motion  was  made  to  arrest  the  judgment,  on  the  ground  of 
uncertainty  in  the  charge  ;  that  information  was  founded  on  the  statute,  8  Anne,  c.  7, 
by  which  it  is  enacted,  that  prohibited  goods  brought  into  this  country  shall  be  forfeited, 
and  the  persons  who  shall  be  assisting  or  otherwise  concerned  in  the  unshipping  thereof, 
or  to  whose  hands  the  same  shall  knowingly  come  after  the  unshipping  thereof,  shall 
forfeit  treble  the  value.  The  Court,  (Wood,  B.,  being  ab-[224]-sent),  after  argument 
expressed  themselves  clearly  of  opinion  that  the  objection,  that  the  information  charged 
two  separate  offences,  was  not  well  founded,  and  discharged  the  rule  for  arresting  the 
judgment.  It  was  further  insisted  on  the  part  of  the  Crown,  in  the  present  case,  as 
in  that  of  The  Attorney-General  v.  Farr,  that  the  form  pursued  was  sanctioned  by  all 
the  precedents  ;  and  it  was  urged,  that  to  arrest  the  judgment  in  this  case  would  be 
attended  with  the  most  inconvenient  consequences.  I  will  here  observe,  before  I 
proceed  to  state  the  cases  which  have  been  adduced  in  support  of  the  objection,  and 
the  grounds  upon  which  we  are  of  opinion  that  we  are  bound  to  sustain  and  give 
effect  to  them,  that  if  upon  inquirj'  it  is  found  that  a  form,  which  has  long  been 
pursued,  is  inconsistent  with  the  rules  of  law  and  good  pleading,  it  cannot  be  too 
soon  reformed  ;  and  the  consequences,  which  are  suggested  to  be  so  alarming  in 
prospect,  appear  to  amount  to  no  more  than  to  require,  that,  in  future,  the  pleader 
should  attend  to  the  language  of  the  statute  upon  which  the  proceeding  is  adopted, 
instead  of  copying  a  fault}"  precedent. 

I  shall  now  proceed  to  state  the  principles  upon  which  we  are  of  opinion  that  the 
judgment  in  this  case  must  be  arrested,  and  shoitly  refer  to  the  cases  which  have  been 
cited  to  sustain  that  opinion.  In  Ne.r  v.  Holhmd  (.5  T.  R.  607),  Lord  Kenyon,  in 
giving  judgment,  assents  to  the  propositions  which  had  been  stated  in  the  argument ; 
first,  that  the  party  accused  shall  be  apprised  of  the  charge  against  which  he  is  to 
defend  himself  ;  secondly,  that  the  Court  might  know  what  judgment  was  to  be  pro- 
nounced according  to  law ;  and  thirdly,  that  posterity  might  know  what  law  is  to  be 
derived  from  the  record.  In  that  case  one  of  thirteen  counts  (of  which  the  information 
was  composed)  was  held  vicious,  because  it  did  not  sufficiently  apprise  the  defendant 
of  that  which  it  was  intended  to  prove  against  him ;  and  in  [225]  the  case  now  before 
the  Court,  we  think  the  same  objection  applies.  The  defendant,  looking  at  this 
record,  is  not  informed  whether  it  is  intended  to  prove  against  him,  an  act  of  actual 
importation  by  personal  exertions  of  his  own,  or  whether  the  charge  intended  to  be 
insisted  upon  was  the  causing  the  importation  to  be  effected  by  the  means  and  instru- 
mentality of  others.  In  the  well  ktiown  case  so  often  referred  to  of  Rex  v.  Home 
(Cowp.  682),  Lord  Chief  Justice  De  Grey,  in  the  House  of  Lords,  in  delivering  the 
unanimous  opinion  of  all  the  Judges  on  the  writ  of  error  brought  by  the  defendant  to 
reverse  the  judgment  of  the  Court  of  King's  Bench,  says  the  charge  must  contain  such 
a  description  of  the  crime,  that  the  defendant  may  know  what  crime  it  is  which  he 
is  called  upon  to  answer,  and  that  the  Court  may  see  such  a  definite  crime,  that  they 
may  apply  the  punishment  which  the  law  prescribes.  It  is  thus,  therefore,  essential 
to  the  validity  of  a  criminal  charge,  that  it  contain  a  direct,  positive,  single,  and 
definite  charge  ;  and  in  several  other  cases  unnecessary  to  be  particularly  mentioned, 
it  has  been  holden  that  a  charge  in  the  disjunctive  will  avoid  an  indictment,  for  the 
charge  is  ambiguous.  In  The  Ki7iij  v.  Stacker  (5  Mod.  137),  the  indictment,  which  was 
for  making  and  fabricating,  or  causing  to  be  made  and  fabricated,  a  bill  of  lading, 
was  held  upon  demuirer  to  be  bad  ;  and  the  Court  said,  that  an  indictment  setting 
forth  that  defendant  murdravit  vel  murdrari  causavit,  is  not  good,  for  those  are 
distinct  crimes ;  viz.  one,  the  proper  act  of  the  party,  the  other  not ;  and  so,  in  the 
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case  then  before  the  Court,  the  defendant  might  be  absent  when  the  forgery  was 
committed,  and  if  so,  it  required  a  distinct  consideration  as  to  the  fine.  It  is  true,  in 
a  strict  sense,  he  who  causeth  the  forgery  to  be  done,  is  a  forger  himself  ;  but  then  it 
ought  to  be  so  laid  in  the  indictment.  In  2  Roll.  Abr.  81,  it  is  said,  in  an  indictment 
or  information,  the  fact  is  never  laid  in  the  disjunctive  ;  and  therefore  an  [226] 
indictment  on  statute  8  Hen.  6,  for  a  forcible  entry  into  two  closes  of  meadow  or 
pasture,  is  void  for  uncertainty.  Rex  v.  Flint  (Cas.  temp.  Hard.  370),  was  an  indict- 
ment for  removing  a  poor  person  from  the  parish  of  F.,  and  a  motion  having  been 
made  in  arrest  of  judgment,  because  the  indictment  stated  that  the  defendant  con- 
veyed the  pauper  or  caused  him  to  be  conveyed  the  Court  held  the  indictment  bad, 
on  the  authority  of  The  King  v.  Stacker.  In  Ex  parte  I'ain  (7  D.  &  R.  (i78  ;  S.  C. 
5  B.  &  C.  S-il),  the  conviction  on  6  Geo.  4,  c.  108,  s  3,  was  for  that  defendant  was 
found  on  board  a  vessel  in  the  British  Channel,  having  in  a  certain  mainiei'  attached 
thereto,  divers,  to  wit,  two  hundred  casks,  of  the  sort  or  description  used  or  intended 
to  be  used  for  smuggling ;  and  the  Court  held  the  allegation  bad.  It  is  observable, 
that  the  words  of  the  statute,  in  that  case,  are  casks  usefl  or  intended  to  be  used  ;  but 
the  Court  said,  it  has  always  been  held  that  matter  of  form  must  be  as  strictly 
observed  in  summary  convictions  as  in  indictments ;  and  added,  that  the  conviction 
did  not  allege  that  the  casks  attached  to  the  boat,  on  board  of  which  the  prisoner  was 
found,  answered  any  one  of  the  descriptions  mentioned  in  the  statute,  but  that  they 
answered  one  or  the  other  of  those  descriptions  ;  and  that,  therefore,  the  allegation 
in  the  alternative  was  defective  in  form.  Another  authority  of  importance  is  l>avy 
V.  Baker  (4  Burr.  '2471),  which  was  an  action  for  bribery  on  2  C4eo.  2,  c.  24,  in  which 
the  declarat  on,  which  stated  that  the  defendant  received  a  gift  or  reward,  was  held 
to  be  bad,  in  arrest  of  judgment  after  verdict.  In  that  case  Yates  J  says,  the  declara- 
tion is  clearly  bad,  it  ought  to  have  laid  the  otfence  with  sufficient  certainty,  so  that 
if  another  action  had  been  brought,  the  defendant  might  have  pleaded  it  in  bar  ; 
criminal  charges  must  be  laid  with  certainty.  In  the  case  now  before  the  Court,  the 
difficulty  mentioned  by  Mr.  Justice  Yates,  would  be  opposed  to  this  defendant,  in 
[227]  pleading  the  present  record  in  bar  to  a  new  information,  charging  one  distinct 
substantive  offence.  The  Court  is,  therefore,  of  opinion,  upon  these  grounds,  that  the 
rule  for  arresting  the  judgment  should  be  made  absolute. 
Rule  absolute. 

Vice  v.  Fleming.  Exch.  of  Pleas.  Wednesday,  Feb.  7th,  1827. — Where  the  defen- 
dant, a  part  owner  of  a  mine,  told  the  plaintiff,  who  had  supplied  the  mine  on  the 
credit  of  the  firm,  that  he,  the  defendant,  had  sold  his  share  of  the  mine  to  A.  & 
B.  who  for  the  future  would  be  his  paymasters,  and  that  he,  the  defendant,  would 
be  no  longer  responsible  :  Held,  that  the  operation  of  the  notice  was  a  question 
for  the  jury. 

Assumpsit  for  goods  sold  and  delivered,  with  the  usual  money  counts.  Plea — 
General  issue.  At  the  trial,  before  Gaselee,  J  ,  at  the  Cornwall  Assizes,  it  appeared 
from  the  evidence  of  the  plaintiff,  that  the  defendant  was  part  owner,  and  managing 
director  of  the  St.  Agnes  consolidated  mine,  in  the  month  of  February,  1824,  and 
that  his  name  appeared  in  the  cash-book,  in  which  the  names  of  the  adventurers  were 
regularly  entered,  after  the  account  of  each  month's  expenditure,  during  the  time 
within  which  the  goods,  for  which  the  action  was  brought,  were  supplied.  The  action 
was  for  goods  furnished  to  the  mine,  from  the  10th  of  February,  to  the  month  of 
June,  1825,  the  plaintiff  having  supplied  the  mine  from  the  year  1824  to  that  time. 
It  was  proved  on  behalf  of  the  defendant  that,  before  the  10th  of  February,  he  had 
entered  into  a  negotiation  with  two  of  his  co-adventurers  for  the  sale  of  his  shares  in 
the  mine  ;  and  that  in  consequence  an  agreement  of  that  date  was  drawn  up  and 
executed  by  the  defendant  and  one  of  the  vendees  ;  but  that  the  other  had  refused 
to  complete  his  contract.  Within  a  few  days  after  that  time  the  defendant  met  the 
plaintiff,  and  told  him,  that  he  had  sold  his  share  in  the  mine  to  Jones  and  Campbell, 
who  for  the  future  would  be  his  paymasters,  and  that  he,  the  plaintiff,  would  be  no 
longer  responsible.  The  defendant,  shortly  after  this  conversation,  left  the  country 
where  he  had  before  been  regularly  resident  as  managing  director.  [228]  Upon  these 
facts,  it  was  contended  for  the  plaintiff  that  the  notice  was  conditional,  and  that, 
inasmuch  as  the  defendant  continued  to  be  a  partner,  the  agreement  never  having 
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been  completed,  he  remained  liable,  and  the  plaintiff  was  entitled  to  a  verdict.  It 
was  answered  for  the  defendant,  that  a  partner  may  limit  his  responsibility,  which  is 
presumptive  only,  by  notice  ;  and  that  therefore,  conceding  that  the  defendant  was  a 
partner,  he  would  not  be  liable  for  goods  furnished  after  the  notice  had  been  given. 
The  leained  Judge  left  it  to  the  Jury  to  say  whether  the  notice  had  been  given  ; 
telling  them  at  the  same  time,  that  a  partner  was  liable  even  after  the  partnership  had 
been  dissolved,  unless  the  party  furnishing  goods  to  the  firm  had  notice  of  that  fact. 
The  Jury  found  a  verdict  for  the  defendant  :  and  leave  was  given  by  the  learned 
Judt'e  to  the  counsel,  to  move  to  enter  a  verdict  for  the  plaintiff.  In  Michaelmas 
Term,  Williams,  C.  F.,  obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be 
entered  for  the  plaintiff',  or  a  new  trial  granted,  upon  the  ground  taken  at  the  trial  ; 
and  he  further  contended,  upon  the  authoiity  of  inilis  v.  Dyson  (1  Stark.  N.  P.  164), 
that  the  effect  of  the  notice  which  was  ambiguous,  was  a  question  for  the  Jury. 

Coleridge,  (with  whom  was  Wilde,  Serjt.),  now  shewed  cause.  There  are  two 
points  in  this  case  : — First,  whether  the  defendant  had  ceased  to  be  a  partner  :  And 
secondly,  whether,  if  continuing  in  the  firm,  he  had  given  such  a  notice  as  would 
restiict"  his  liability.  Now,  upon  the  first  point,  although  the  agreement  was  not 
completed,  yet,  as  the  plaintiff'  had  knowledge  of  the  intention  of  the  parties,  the 
burthen  of  proving  that  that  intention  had  been  abandoned,  is  thrown  upon  him  ; 
Fntnson  v.  Zuchuriuh  (1  Stark.  N.  P  C.  71);  that  intention,  indeed,  was  confirmed  by 
the  fact  of  the  defendant,  who  had  before  been  resident  upon  the  [229]  spot,  leaving 
the  mine  soon  after  the  conversation  had  taken  place.  But  even  if  he  continued  in 
the  firm,  there  is  no  rule  of  law  more  clear,  than  that  a  partner  may  restrict  his 
general  liability  by  notice  ;  and  such  notice  having  been  given,  it  was  incumbent  upon 
the  plaintiff  to  shew  that  the  defendant  had  subsequently  adopted  the  goods.  IVillis 
v.  iJi/son.  If  it  be  said,  that  the  representation  was  false,  that  question  should  have 
been  raised  in  a  difiei'ent  shape,  for  evidence  of  misrepresentation  is  not  admissible  in 
a  case  of  this  description  But  in  effect  the  notice  is  not — you  shall  deal  with  other 
persons  for  the  futuie,  but,  that  I  will  no  longer  be  responsible  ;  and  therefore  the 
verdict  for  the  defendant  is  right. 

Williams,  C.  F.,  and  Halcombe,  contrh,.  The  plaintiff  is  entitled  to  enter  a 
verdict;  for,  having  once  proved  that  the  defendant  was  a  partner,  his  liability 
followed  as  a  necessary  consequence,  and  the  onus  of  substantiating  the  contrary 
proposition,  and  of  shewing  that  such  general  liability  was  restricted  by  a  notice,  lay 
upon  the  defendant.  Now,  the  negotiation  itself  was  not  sufficient  to  determine  the 
partnership ;  and  tKe  agreement  not  having  been  executed,  was  inoperative.  He 
must  therefore  be  taken  to  be  a  partner,  and,  as  he  would  be  entitled  as  such  to  the 
profits  of  the  mine,  must  be  lialjle  for  its  debts,  unless  the  notice  clearly  restricts 
that  liability.  Now,  this  notice  is  not  absolute,  as  that  in  the  case  of  JFillis  v.  Dyson, 
in  which  Lord  Ellenborough  held  it  to  be  necessary  for  the  party  who  furnishecl  the 
goods  to  prove  an  adoption  by  the  partner  who  had  given  it;  but  conditional  only, 
depending  upon  the  substitution  of  the  responsiliility  of  other  persons,  which  condi- 
tion was  never  performed.  The  plaintiff  is  entitled  at  all  events  to  a  new  trial,  as  the 
effect  of  the  notice  should  have  been  left  to  the  Jury.      IVillis  v.  Dyson. 

Alexander,  C.  B.  This  question  turns  entirely  upon  [230]  the  construction  of 
the  notice,  which  is,  in  effect,  that  the  defendant  had  sold  his  interest  in  the  mine  to 
certain  persons,  who  for  the  future  would  be  liable  for  all  supplies  to  the  mine,  and 
that  he,  the  defendant,  would  on  that  account  be  no  longer  responsible.  It  is  clear 
that  the  defendant  might  by  an  absulute  notice  have  discharged  himself  from  all 
future  liability,  whether  he  continued  or  ceased  to  be  a  partner  ;  but  this  is  a  repre- 
sentation only  that  the  security  of  other  persons  was  to  be  substituted  in  his  stead. 
Then,  what  construction  is  to  be  put  upon  this  noticed  It  should  have  been  left  to 
the  Jury,  as  was  done  in  the  case  of  WiUis  v.  Dyson,  to  say,  whether  it  amounted  to 
a  notice  that  he  would  not  be  answerable  for  any  goods  subsequently  supplied.  I 
don't  find  that  that  question  was  left  to  the  Jury,  but  only  whether  or  not  the  notice 
was  given.  Upon  this  ground,  I  think  the  plaintiff  entitled  to  a  new  trial.  But  as 
the  operation  of  the  notice  is  a  question  for  the  Juiy,  I  do  not  see  how  the  Court  can 
assume  to  itself  their  province,  and  direct  a  verdict  to  be  entered  for  the  plaintiff. 
We  may  have  a  strong  opinion  upon  the  subject,  but  still  it  is  a  question  for  the  Jury, 
and  must  be  left  to  their  consideration  only. 

Garrow,  B.     I  am  of  the  same  opinion.     All  the  partners  of  a  firm  are  liable  for 


lY.  &J.  231.  GILES    r.  GROVER  657 

the  debts  contracted  by  that  firm  ;  but  this  responsibility  may  be  limited  by  express 
notice  by  one,  that  he  will  not  be  liable  for  the  acts  of  his  co  partners.  The  question 
is,  whether  the  defendant  has  done  that  in  this  case.  He  states  the  then  condition  of 
the  firm,  and  says,  a  new  order  of  things  is  about  to  take  place,  by  which  I  shall  be 
dischaiged  from  all  future  liability  ;  not,  I  will  not  be  responsible,  but,  I  have  sold 
my  share,  and  shall  in  consequence  be  discharged.  If  the  notice  had  been  of  the 
former  description,  the  plaintiff  might  have  declined  to  supply  the  mine  for  the 
future  :  but  when  he  is  told  that  the  responsibility  of  others  is  to  be  substituted  [231] 
for  that  of  the  defendant,  he  is  induced  to  continue  the  supplies  upon  the  credit  of 
the  supposed  new  partner  ;  and  as  none  such  existed,  I  think  the  defendant,  so  long 
as  he  remained  a  partner,  was  liable.  This  view  of  the  case  entitles  the  plaintiff  to  a 
new  trial  ;  but  I  do  not  see  how  we  can  enter  a  verdict  for  the  plaintiff',  the  effect  of 
the  notice  being  a  question  for  the  Jury. 

HULLOCK,  B.  There  are  two  questions  which  should  have  been  left  to  the  Jury 
in  this  ease  ;  first,  whether  the  defendant  had  ceased  to  be  a  partner,  with  notice  to 
the  plaintifi':  and  secondly,  if  that  question  were  found  in  the  negative,  whether  the 
declaration  amounted  to  an  absolute  notice  that  he  would  not  be  answeraljle  for  any 
goods  subsequently  supplied.  The  learned  Judge  told  the  Jury  that  the  defendant 
would  be  liable  if  the  partnership  had  been  dissolved  with  notice  to  the  plaintiff";  and 
left  to  them,  as  the  only  question,  whether  the  notice  had  been  given  ;  but  the  effect 
and  purport  of  that  notice  was  not  submitted  to  their  consideration.  The  notice  in 
the  case  of  jrUIii  v.  Dyson  was  much  stronger  than  in  the  present,  and  yet  in  that 
case  Lord  Ellenborough  left  the  effect  of  it  as  a  question  for  the  Jury.  It  is  to  be 
lamented,  that  we  have  no  power  to  enter  a  verdict  for  the  plaintiff,  and  that  the 
case  must  be  again  sent  down  to  trial  ;  but  it  is  a  question  for  the  Jury,  and  we  can 
do  no  more  than  grant  a  new  trial. 

Rule  absolute  for  a  new  trial. 

[232]    In  the  Exchequer  Chamber.     Before  Abbott,  C.  J.,  and  Best,  C.  J. 
(In  Error  from  the  Court  of  Exchequer.) 

Giles,  Esq.  late  Sheriff,  &c.  v.  Grover  and  Another.  Friday,  Feb.  9th,  1827.— 
Qusere — Whether  goods  seized  by  the  sheriff  under  a  fieri  facias  at  the  suit  of  a 
subject,  are  protected  against  an  extent  tested  and  issued  after  the  seizure  but 
before  sale  1 

[For  proceedings  in  House  of  Lords  see  6  Bligh  (N.  S.),  277  ;  5  E.  R.  598  (with  note) ; 
1  CL  &  F.  72  ;  6  E.  R.  84-3  (with  note) ;  9  Bing.  128  :  2  M.  &  Sc.  72.] 

An  information  having  been  filed  by  the  Attorney  General  against  the  plaintiff  in 
error,  in  the  nature  of  an  action  for  a  false  return  to  a  writ  of  extent,  the  Court  of 
Exchequer,  Wood,  B.  dissentiente,  gave  judgment  for  the  Crown  (Hex  v.  Giles,  8  Price, 
293),  upon  which  a  writ  of  error  was  brought.  The  learned  Chief  Justices  before 
whom  that  case  was  to  have  been  argued,  having  objected  to  the  form  of  the  pro- 
ceeding, and  upon  that  ground  reversed  the  judgment,  a  declaration  on  a  feigned 
issue,  at  the  suit  of  the  defendants  in  error,  against  the  plaintiff  in  error,  was  framed 
for  the  purpose  of  raising  the  question ;  upon  which  the  Jury  returned,  in  substance, 
the  following  facts  as  a  special  verdict : 

On  the  21st  of  August,  1816,  and  before  the  issuing  of  the  writ  of  extent  in 
question  against  Foudrinier  and  Nicholls,  a  commission  to  find  debts  due  to  the  King 
issued  against  the  defendants  in  error,  bankers,  for  money  arising  from  the  assessed 
taxes,  paid  into  their  hands  for  the  use  of  the  King,  for  which  they  had  not 
accounted  ;  and  bv  an  inquisition  taken  thereon,  they  were  found  to  be  indebted  to 
the  King  in  the  sum  of  14801.  6s.  9d.  for,  &c.,  being  the  money  of  the  King,  arising 
from  the  assessed  taxes,  and  property  tax,  collected  and  received  by  them  as  bankers, 
appointed  by  the  receiver  general  for  the  county  of  Herts  to  collect  and  receive  the 
same  of  and  from  the  parochial  collectors,  as  the  money  of  the  King,  for  safe  custody. 
Upon  this  a  writ  of  extent  issued  [233]  against  the  defendants  in  error,  directed  to 
the  Sheriff  of  Middlesex,  to  find  debts  due  to  them  ;  and  by  an  inquisition  taken 
thereon,  on  the  same  day,  Foudrinier  and  Nicholls  were  found  to  be  indebted  to  them 
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in  the  sum  of  13631.  5s.  Id.  for  money  lent,  which  debt  w.as  seized  by  the  Sheriff  into 
the  hands  of  the  King.  On  the  same  day  a  writ  of  non  omittas  capias  ad  satisfaciendum 
and  extent  issued,  directed  to  the  Sheriff  of  the  county  of  Herts,  against  Foudrinier 
and  Nicholls,  for  the  said  last  mentioned  debt,  returnable  on  the  6th  of  November  ; 
which  writ  was  delivered  to  the  plaintiff  in  error  as  such  sherifl  ;  and  by  inquisition 
taken  under  that  writ,  on  the  21st  of  October,  it  was  found  that  Foudrinier  and 
NicholLs  were  possessed  of  certain  goods  and  chattels,  which  were  in  the  custody  of 
the  plaintiff  in  error  as  sheriff,  at  the  time  of  issuing  the  writ  of  extent  in  question, 
under  and  by  virtue  of  three  several  writs  of  fieri  facias,  for  money  due  from  Foudrinier 
and  Nicholls  jointly,  and  from  Foudrinier  alone,  and  also  of  an  extent  tested  the  2-2d 
of  July  then  last,  and  an  extent  in  aid  of  R.  VV.  tested  the  ^Tth  of  the  same  month  ; 
all  which  goods  and  chattels,  subject  to  such  prior  executions  and  extents,  so  far  as 
the  same  were  available  in  law  in  preference  to  the  said  extent,  the  plaintiff  in  ei'ror, 
as  sheriff,  seized  and  took  into  the  hands  of  his  Majesty.  The  goods  and  chattels  so 
seized  were  more  than  sufficient  to  satisfy  the  levies  upon  the  extents  of  22d  and  27th 
of  July.  These  f;icts  were  returned  to  the  Court  by  the  plaintiff"  in  error,  as  sheriff', 
at  the  return  of  the  writ  of  extent  in  question.  The  Juiy  found  also  that  the  plaintiff' 
in  eiTor,  as  sheriff',  before  the  issuing  of  the  writ  of  extent  in  question,  and  before  the 
day  on  which  the  same  was  tested,  had  seized  goods  of  the  said  Foudrinier  and 
Nicholls,  of  sufficient  value  to  satisfy  the  sums  thereon  indorsed,  under  and  by  virtue 
of  three  writs  of  fieri  facias,  the  first  at  the  suit  of  K.  G.,  tested  the  3d  of  July,  ISIG, 
returnable  on  Wednesday  next  after  the  morrow  of  All  [234]  Souls,  which  (duly 
indorsed  to  levy  3.501.  besides,  &e.)  was  delivered  to  him  on  the  8th  of  the  same 
month;  the  .second  at  the  suit  of  L.  H.  (indorsed  to  levy  3761.  besides,  &c.),  tested 
the  7th  of  July,  and  returnable  as  the  first,  which  was  delivered  to  him  on  the  same 
day  as  the  first ;  and  the  third,  at  the  suit  of  F.  K.,  tested  and  returnable  as  the  first, 
wliich  (duly  indorsed  to  levy  30001.  besides,  &c.)  was  delivered  to  him  on  the  21st  of 
the  same  month.  They  also  found  that  the  extent  of  the  22d  of  July,  and  the  extent 
in  aid  of  R.  W.,  directed  to  the  Sheriff'  of  Herts,  had  issued  before  the  issuing  of  the 
extent  in  question  ;  and  that  the  plaintiff'  in  error,  as  such  sheriff',  had  seized,  &c., 
under  the  first,  subject  to  the  writs  of  fieri  facias  ;  and  under  the  second,  subject  to 
those  writs,  and  the  extent  of  the  22d  of  July.  '1  he  special  verdict  then  stated,  that 
the  plaintiff' in  error,  after  the  making  of  the  return  to  the  writ  of  extent  of  the  21st 
of  August,  that  is  to  say,  on  the  31st  day  of  March,  1817,  sold  the  goods  and  chattels 
so  seized  for  a  sum  not  sufficient  to  pay  and  satisfy  the  writs  of  fieri  facias,  and  the 
writs  of  extent  of  the  22d  and  27th  of  July  ;  but  more  than  sufficient  to  satisfy  the 
writs  of  extent ;  and  that  he  paid  the  proceeds  arising  from  such  sale  in  part  satis- 
faction of  the  wi'itsof  fiei'i  facias,  and  the  writ  of  extent  bearing  teste  the  22d  of  July, 
but  did  not  pay  any  part  in  .satisfaction  of  the  writ  of  extent  tested  the  21st  August, 
the  whole  having  been  paid  and  applied  by  him  in  part  satisfaction  of  the  monies  due 
on  the  several  writs  of  fieri  facias,  and  the  writ  of  extent  of  the  22d  July.  Upon 
these  facts,  the  defendants  in  erior  had  judgment  by  consent ;  upon  which  a  writ  of 
error  having  been  brought,  and  the  common  errors  assigned,  the  case  was  aigued  by 
Patteson,  for  the  plaintiff  in  error,  and  by  Sir  William  Owen  for  the  defendants 
in  error. 

Mich.  Term.  Wednesday,  Nov.  15th. — Argument  for  the  plaintiff'  in  error.  The 
question  in  this  as  in  the  case  of  The  King  v.  Giles,  is  whether  or  not  goods  seized  by 
the  Sheriff'  under  a  writ  of  fieri  facias  [235]  at  the  suit  of  a  subject,  though  not  sold, 
may  be  taken  and  sold  under  a  writ  of  extent  at  the  suit  of  the  Crown,  tested  and 
delivered  to  the  Sheriff' after  the  time  of  seizure,  by  virtue  of  the  writ  of  fieii  facias. 
Upon  this  question  great  dift'erence  has  existed  in  the  opinions  of  the  different  Courts. 
The  Court  of  Common  Pleas,  in  the  case  of  Upponi  v.  Sumner  (2  Sir  W.  Bl.  1251, 
1294) ;  and  the  Court  of  King's  Bench,  in  that  of  Horke  v.  Dai/rell,{h)  having  decided 
that  goods  so  circumstanced,  were  not  liable  to  be  taken  under  an  extent ;  and  the 
Court  of  Exchequer  having  uniformly  determined  the  same  question  (c)  the  contrary 
way.  It  would,  however,  be  superfiuous  to  refer  to  those  cases  as  authorities,  further 
than   to  shew    the  opinion  of  the  learned  Judges  upon  those  discussions,  and  the 

(b)  4  T.  R.  402  ;  and  see  Thurston  v.  Mills,  16  East,  257. 

(c)  Bex  V.  Wells  and  Allnvlt,  16  East,  278,  n.  ;  Hex  v.  Fad,  8  Price,  364,  n.  ;  Bex  v. 
Sloper,  6  Price,  114;  Bex  v.  Giles,  ubi  supra. 
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difficulty  of  the  question  ;  inasmuch  as  the  present  writ  of  error  is  brought  for  the 
purpose  of  reviewing  those  decisions,  and  settling  the  law  upon  this  most  important 
subject.  Now,  this  question  may  be  considered  in  two  ways  :  first,  whether  the 
property  in  the  goods  is  altered  by  the  seizure  of  the  sherift"  under  the  writs  of  fieri 
facias,  for  if  the  property  be  altered,  the  extent  cannot  take  effect,  and  the  second 
question  will  not  arise  ;  and  secondly,  whether  the  statute  33  H.  8,  c.  39,  s.  74, 
abridges  the  prerogative  process  of  the  Crown,  and  pre\ents  it  from  taking  eflect 
unless  it  be  issued  antecedently  to  the  subject's  execution.  It  must  be  conceded,  on 
behalf  of  the  defendants  in  error,  that  after  an  execution  is  once  executed,  at  the  suit 
of  a  subject,  an  extent  coming  to  the  Sheritl",  on  the  part  of  the  Crown,  to  be  executed 
against  the  same  property,  would  be  too  late.  Swain  v.  Morland.{d)^  The  question 
then  is,  at  what  time  may  an  execution  be  said  to  be  executed  ?  The  cases  of  [236] 
Lechmerev.  Thoronghgoud  \Comh.  123;  1  Show.  12;  3  Mod.  236;  2  Ventr.  1-56-169), 
and  Clnk  v.  fFtthers,(h)  are  distinct  authorities  to  shew  that  by  seizure,  the  sale  being 
but  the  formal  part  of  the  execution,  the  property  vests  in  the  Sheriff  ;  and  Holt,  C.  J., 
in  The  Bankers'  case  (2  St.  Trials,  144),  said,  that  so  soon  as  a  fieri  facias  is  delivered  to 
the  Sheriff,  and  upon  it  goods  are  levied,  the  property  in  the  goods  is  altered,  and  the 
Sherifi"  becomes  a  debtor  to  the  plaintiff;  so  likewise  in  H'ilhraham  v.  Snow,{d)-  it  was 
held  that  a  Sheriff  had  such  a  property  in  the  goods,  by  seizing  them  in  execution, 
that  he  might  maintain  an  action  of  trespass  or  trover  at  his  election  ;  which  is  a  very 
strong  authority,  inasmuch  as  the  action  of  trover  is  founded  on  property  ;  whereas 
that  of  trespass  may  be  brought  on  the  bare  possession  of  the  thing  sought  to  be 
recovered.  It  is  clear,  therefore,  from  these  authorities,  that  a  Sherift'  has  some 
property  in  the  goods  immediately  upon  his  seizure  {Mihlimiy  v.  Smith,  2  Saund.  344)  ; 
and  it  is  not  necessary  in  this  case,  to  contend  that  the  property  vests  in  him  bv  the 
delivery  of  the  writ.  Now,  if  the  property  in  the  goods  be  in  the  Sherifi  generally, 
in  his  own  right,  from  the  fact  of  his  being  liable  over  to  the  plaintiff"  in  execution,  the 
property  is  altered,  and  being  divested  out  of  the  possession  of  him  against  whom  the 
extent  issues,  the  extent  caiuiot  prevail,  the  goods  not  being  those  of  the  Ciown's 
debtor  ;  if,  on  the  other  hand,  it  be  in  the  Sherift"  specially,  in  trust  for  the  plaintift  in 
execution,  such  special  property,  there  being  no  fraud  in  the  case,  would  be  valid 
against  the  Crown.  ReJ:  v.  IFatson  (West  on  Ext.  115).  The  latter  case  is  like  that 
of  an  equitable  mortgage,  which  binds  the  Crown,  and  against  which  the  Crown  is 
entitled  only  upon  satisfaction  of  the  lien  of  the  [237]  mortgagee  to  its  full  extent ; 
Casberd  v.  The  Altorneii  General  (6  Price,  411);  or  the  lien  of  a  factor,  who  has  accepted 
bills  to  the  amount  of  the  value  of  goods  consigned  to  him  ;  Rex  v.  iee  (6  Price,  369) ; 
or  of  a  wharfinger  on  the  goods  of  his  customer  in  his  possession,  for  his  general 
balance.  Rex  v.  Humphery  {^V(^\e\.  &  Y.  173),  which  has  been  decided  to  be  avail- 
able against  the  Crown.  It  is  not  necessary  to  contend  that  the  Sheriff"  derives  a 
general  property  in  the  goods  by  seizure,  for  although  it  must  be  admitted  that  a 
general  property  would  be  sufficient  to  bar  the  Crown,  yet  a  special  property  can  no 
more  be  superseded  by  the  King's  extent,  than  a  general  property,  for  the  former  is 
pro  tanto  an  alteration  of  the  property,  and  pro  tanto  entitled  to  the  same  protection, 
and  upon  the  same  principles  as  the  latter.  Now,  unless  the  Sheriff"  derive  a  special 
property  in  goods  by  seizure,  there  seems  to  be  no  reason  why,  in  cases  of  bankruptcy, 
the  property  should  vest  in  the  Sheriff  by  seizure  (Phillips  v.  TItompson,  3  Lev.  69, 
191  ;  Cole  V.  Dawes,  1  Lord  Raym.  724)  ;  the  words  of  the  statute  (21  Jac.  1,  c  19, 
s.  9),  which  provides  for  the  distribution  of  the  bankrupt's  goods,  being,  "  whereof 
there  is  no  execution  or  extent  served  and  executed."  The  determinations  upon  this 
statute,  clearly  must  have  proceeded  upon  the  ground,  that  as  soon  as  goods  have 
been  seized  under  a  fieri  facias,  that  is  considered  in  law  as  being  an  execution 
executed ;  and  the  sale  is  but  a  formal  part  of  the  execution  of  the  process,  and  has 
no  eff"ect  on  the  goods  in  respect  of  the  alteration  of  the  property  in  them.  Even  a 
writ  of  error,  which  in  its  nature  necessarily  operates  as  a  supersedeas  unless  the 
execution  be  executed,  cannot  stay  its  completion,  where  the  Sherifi"  has  seized  the 

{dy  3  B.  Moore,  740;  S.  C.  1  B.  &  B.  370;  see  8  Price,  318-326;  Rex  v.  Fart, 
id.  364,  n. 

(b)  6  Mod.  290  ;  2  Lord  Raym.  1072;  II  Mod.  35;  Salk.  322;  Holt,  303,  646. 

(rf)2  2  Saund.  47  :  S.  C.  1  Sid.  438 ;  1  Ventr.  52  ;  1  Keb.  282  ;  1  Mod.  31  ; 
2  Keb.  588. 
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goods  ;  and  he  mav,  notwithstanding  the  allowance  of  a  writ  of  error,  having  seized 
the   goods,  proceed   to   sell   them,  and    perfect  the  execution.     JVilbmham  v.  Snmv 
(1  Ventr.  53  ;  Jnon.,  12  Mod.  99).    Upon  this  view  of  the  case  therefore,  [238]  the  sale 
being  but  the  formal  part  of  the  execution,  and  the  property  being  changed  by  the 
seizu%,    the   plaintiH    in    error   is    entitled    to  judgment.     But  conceding   that    the 
property  is  not  so  changed,  still  the  same  consequence  must  follow,  for  the  prerogative 
process'is  abridged  by  the  statute,  33  H.  8,  c.  39,  s.  74.     That  statute  enacts,  that 
"  if  any  suit  be  commenced  or  taken,  or  any  process  be  hereafter  awarded  for  the  King, 
for  the  recovery  of  the  King's  debts,  that  then  the  same  suit  and  process  shall  be 
preferred  before  the  suit  of  any  person  or  peisons ;  and  that  our  said  Sovereign  Lord, 
his  heirs  and  successors,  shall  have  first  execution  against  any  defendant  or  defen- 
dants, of  and  for  his  said  debts,  before  any  other  person  or  persons  ;  so  always  that 
the  King's  said  suit  be  taken  and  commenced,  or  process  awarded  for  the  said  debts 
of  our  .said  Sovereign  Lord  the  King,  his  heirs  or  successors,  before  judgment  given 
for  the  said  other  person  or  persons."     It  may  be  admitted  that  the  Crown  is  entitled 
to  preference,  if  its  suit  be  commenced  before  judgment  is  obtained  by  the  subject 
(Butler  V.  Butler,   1   East,  340;  Bex  v.  Fort,   8  Price,  364,  n.) ;  but  the  question   is, 
whether,  as  in  this  case,  where  the  goods  have  been  seized  by  the  Sherift"  under  a  fieri 
facias  at  the  suit  of  a  subject  before^the  teste  of  the  extent,  which  is  the  commence- 
ment of  the  King's  suit,  the  Crown  is  to  be  preferred.     Now,  upon  that  point,  the 
words   of   the  statute  are  explicit ;   and  reasoning  from  the  letter  of  the  act  only, 
it  is  clear   in    favour   of   the    subject's  execution.      But    it   has  been  said   that,  by 
this  construction,  the  Crown  as  to  its  execution  is   put  in  a  worse  situation  than  the 
subject,  inasmuch  as  between  subject  and  subject  the  priority  of  the  delivery  of  the 
writ  of  execution  always  determines  the  question  of  preference,  without  regard  to  the 
priority  of  judgment.(/')     But  no  such  consequence  can  follow  ;  for  at  common  law, 
[239]  (the  Crown  not  being  within  the  statute  of  frauds  (29  Car.  2,  c.  3,  s.   16)), 
although  the  property  in  goods  is  bound  by  the  teste  of  the  writ  of  execution  as 
against  the  debtor,  who  cannot  dispose  of  them  except  in  market  overt,  yet  as  between 
contending  writs,  that  which  is  first  delivered,  although  of  later  teste,  is  entitled  to 
preference   in    execution;    Smallcomh   v.    Cross  (1    Lord    Raym.    2-51),   Hutchinson   v. 
Johnaon  (1  T.  R.  729);  and  thei'efore  the  Sheriff"  would  be  bound,  without  reference 
to  the  teste  of  the  writ,  to  execute  the  Crown  process  first,  if  it  were  first  delivered 
to  him.       The  Crown    had    formerly  by   viitue  of   its  preiogative  the  privilege  of 
being  first  paid,  and  was  entitled  by  writ  of  protection  to  stay  proceedings  against  its 
debtor,  for  that  purpose  (Co.  Litt.  131   a.,  c    11,  s.  119,  Villenage) ;  this  prerogative 
was  in  some  degree  restricted  by  the  2.5  Edw.  3,  stat.   5,  cap.   19,  by  which  the  suits 
of  subjects  were  allowed  to  proceed  to  judgment,  notwithstanding  such  protection, 
the  execution  being  suspended,  unless  the  creditor  took  upon  himself  to  pay  the  King's 
debt ;  and  then  came  the  statute  in  que.stion.     Whatever  difference  may  exist  as  to 
the  origin  of  the  process  of  extent  in  its  present  form,  whether  before  this  statute  it 
was  properly  an  execution  at  the  suit  of  the  Crown,  or  an  execution  at  the  suit  of  the 
subject  only  on  a  statute  merchant  and  statute  staple,  it  is  clear  that  it  extended  that 
which,  even  accoiding  to  the  former  opinion,  was  applicable  to  debts  of  record  only, 
to  all  the  debts  of  the  Crown  {Sir  Thomas  Cecil's  case,  7   Kep.  19  b.),  and  conferred 
upon  the  Ciown  the  power  of  taking  the  body,  lands,  and  goods  of  its  debtor  at  once, 
which,  before  that  statute,  it  could  not,  contrary  to  the  piovisions  of  Magna  Charta, 
have  done.(/)      [240]  The  statute  (see.  50,  55)  gave  to  the  Crown,  therefore,  a  new 

(I))  Bex  V.  J  Fells  and  Allnutt,  16  East,  281,  notes;  arguments  for  the  Crown  in 
Borke  v.  Darrell  and  Thurston  v.  Mills,  ubi  supra. 

(f)  Chief  Baron  Gilbert,  in  his  Treatise  on  Executions,  p.  7,  says,  that  the  first 
process  in  the  case  of  the  Crown  was  by  habeas  against  the  goods ;  and  the  second 
process  by  levari  against  the  goods  and  profits  of  the  lands,  in  which  also  a  capias  was 
sometimes  inserted  ;  and  the  third  process  was  extending  the  lands.  And  by  Magna 
Charta,  "  we  or  our  bailifls  shall  not  seize  any  lands  nor  rents  for  any  debt,  as  long 
as  the  chattels  of  the  debtor  forthcoming  suffice  to  pay  the  debt,  anrl  the  debtor 
himself  be  ready  to  satisfy  therefore."  And  though  it  seems  that  by  the  long  writ, 
the  body,  lands,  and  goods  of  the  King's  debtor  might  be  taken  at  once,  yet  the  long 
writ  could  not  issue  until  after  the  summons  of  the  pipe  ;  which  summons  of  the  pipe 
is  said  in  Chief  Baron  Gilbert's  Treatise  of  the  Exchequer,  p.  115,  to  be  in  the  nature 
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kind  of  execution,  in  these  respects  at  least,  which  before  was  peculiar  to  the  subject ; 
and  if  it  had  not  gone  on  to  give  a  preference  on  such  execution,  it  might  fairlv  have 
been  argued,  that  the  Crown  was  to  bake  this  new  kind  of  execution  merely  in  the 
same  state,  with  precisely  the  same  and  no  greater  powers  than  those  with  which  it 
was  endued  before  the  statute  ;  and  for  this  reason  it  was,  that  the  statute  gave  the 
Crown  the  preference  in  the  74th  section,  a  preference  which  might  perhaps  have 
belonged  to  other  kinds  of  the  Crown's  executions,  but  which  might  not  have  been 
considered  to  be   imparted  to  this  particular  one,  without  specific   words   for  that 
purpose,  and  if  so,  this  annexation  of  the  new  execution  to  the  Crown,  must  of  course 
be  taken  with  the  restriction  with  which  it  is  given,  according  to  the  letter  of  the  act, 
and  not  with  reference  to  privileges,  which  were  applicable  to  its  common  law  execu- 
tions only  (West  on  Ext.  108,  109).     This  privilege  is  not  unqualified,  but  limited  in 
the  provision,  which  obviously  contemplates  the  case  of  two  concurrent  suits,  to  such 
cases  only  in  which   the  Crown  suit  shall   have  been  commenced   before  judgment 
obtained  by  the  subject ;  "and  it  was  the  intent  of  the  act  to  gratify  the  subject,  that 
where  a  new  provision  was  made  for  levying  the  King's  debts  in  a  more  speedy  and 
beneficial  manner  than  the  King  had  before,  the  subject  should  have  some  new  benefit, 
which  he  had  [241]  not  before  "  (7  Kep.  18  b.).    This  coustriiction  of  the  statute  obviates 
the  difficulty  hitherto  suggested,  and  disposes  of  all  analogy  between  the  extent  and 
everj'  other  ancient  prerogative  process  of  the  Crown.     But  the  very  question  was 
determined  in  the  case  of  The  Attorney-General  v.  Andrew  (Hardres,  ii),  in  which 
Parker,  B.  observed,  that  "  the  statute  of  the  33  H.  8,  abridges  the  prerogative,  and 
controls  the  common  law  ;    affirmative  statutes  do  not  alter  the  common   law,  but 
negative  do ;    and  here  is  a  negative  implied."     And  Mr.  B.  Nicholas,  accord.,  said, 
"  before  the  statute  of  38  H.  8,  the  King  was  not  bound,  but  the  statute  h;xs  made  an 
alteration,  though  it  sound  in  the  affirmative ;  for  it  enacts  a  new  thing,  and  ita  quod 
makes  a  condition  precedent  and  a  limitation."     This  opinion  is  supported  by  the  case 
of  The  King  v.  Dickenson  (Park.  262),  and  adopted  by  Comyns  in  his  Digest,  tit.  Dett. 
(G.  8).     The  eases  which  have  on  former  arguments  been  ciced  as  authorities  for  the 
Crown,  will  be  found,  when  carefully  examined,  to  be  entitled  to  little  weight  upon 
this  question.     Stnngfellow s  case  (1   Dyer,  67),  has  been  mainly  relied  upon;  but  in 
that,  no  liberate  having  been  awarded,  the  property  remained  in  Stringfellow,(e)  and 
would  therefore  be  liable  to  the  Crown's  execution,  for  the  extendi  facias  does  not 
alter  the  property,  which   remains  in  the  conusor  until  the  liberate,  which  is  the 
execution,  is  awarded.     Fluynes  ca^e  (Cro.  Eliz.  47).     In  The  King  v.  Cotton  (Park. 
112),  it  was  held  that  an  immediate  extent  against  the  King's  debtoi-,  tested  after  a 
distress  for  rent  and  appraisement,  but  before  sale,  should  prevail  against  the  distress. 
The  statute  does  not  apply  to  distresses  for  rent,  but  to  executions  upon  judgment 
[242]  only,  which  would  be  a  sufficient  objection  to  the  applicability  of  that  case  to 
the  present;  but  the  question  there  arose  upon  the  pleadings,  and  it  was  incumbent 
upon  the  distrainor  to  shew  a  property  in  himself ;    and  Lord  Chief  Baron  Parker 
stated,  as  the  principle  for  his  decision,  that  "  the  distrainor  neither  gains  a  general 
nor  a  special  property,  nor  even  the   possession  in  the  cattle  or  thing  distrained.' 
The  dictum  of  the  reporter  in  the  note  to  the  case  of  The  AUorney-Gen'-ral  v.  Capell 
(2  Show.  481),  is  not  warranted  by  any  thing  in  the  principal  case,  and  must  be  taken 
therefore  as  a  mere  gratis  dictum,  and  entitled  to  no  weight.     Upon  either  of  the  two 
grounds,  therefore,  the  plaintiff  in   error  is  entitled  to  judgment ;    for  on   the  one, 
independently  of  the  statute,  the  property  is  altered,  and  there  is  nothing  upon  which 
the  extent  can  operate  ;  and  on  the  other,  if  the  statute  be  restrictive  of  the  prerogative, 
the  previous  judgment  will  bar  for  the  Crown. 

Arguments  for  the  defendants  in  error.  With  respect  to  the  cases  in  which  this 
question  has  arisen,  and  in  which  a  difference  of  opinion  has  existed  between  the 
Courts,  it  should  be  remembered,  that  the  Court  of  Exchequer,  a  Court,  from  its 
constitution  peculiarly  conversant  with  questions  connected  with  the  prerogative  in 

of  a  fieri  facias,  and  that  the  sheriff,  by  virtue  thereof,  might  levy  the  debt  upon  the 
goods  and  chattels  of  the  debtor.     West  on  Ext.  7. 

(e)  See  the  mode  of  proceeding  upon  a  statute  merchant  and  a  statute  staple,  the 
form  of  an  extendi  facias  and  liberate,  F.  X.  B.  303,  4,  -5,  6  ;  1  Lutw.  429  ;  Otficina 
Brev.  80,  85,  86  ;  Lib.  Iritrat.  (fol.  ed  )  117  b.  118  e.  119  b.  Reference  to  Precedents, 
Cornwall's  Tables,  423-4. 
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matters  affecting  the  revenue  of  the  country,  has  uniformly  decided  in  favour  of  the 
Crown.  That  decision  was  adopted  in  the  case  of  The  Kmg  v.  Sloper  and  Allen  (6  Price, 
114),  and  was  so  fully  canvassed  in  the  dissentient  judgments  in  I'he  King  v.  (Jilex, 
that  it  is  almost  impossible  to  bring  any  new  argument  to  bear  upon  the  subject. 
The  question  is,  whether  the  property  was  absolutely  divested  out  of  Foudrinier  and 
NichoUs  by  the  seizure,  for  unless  it  were  so  divested,  the  King's  prerogative  will 
attach.  In  this  view  of  the  case,  it  is  not  unimportant  that,  upon  the  inquisition, 
which  is  not  an  ex  parte  proceeding,  Iiex  v.  [243]  BicMcy  (3  Price,  4-54),  they  are  found 
to  be  possessed,  at  the  time  of  issuing  the  extent,  of  the  goods  in  question,  as  of  their 
own  property  ;  for  if  they  themselves  were  possessed  of  the  goods,  the  property  in 
them  cannot  be  changed  by  the  seizure.  Upon  this  question  the  cases  of  the  factor 
and  wharfinger  are  inapplicable,  for,  in  the  former,  the  factor  has  the  jus  disponendi 
of  the  property,  the  power  to  sell  it  in  satisfaction  of  his  lien  ;  and,  in  the  latter,  the 
whartingei'  has  the  right  of  holding  the  goods  against  all  the  world,  and  of  paying 
himself  to  the  fullest  extent :  whereas  the  Sheriff  has  no  pecainiary  interest  in  the 
goods,  and  holds  them  merely  as  the  officer  of  the  Court,  of  which  he  is  the  agent. 
The  absolute  right  to  property  cannot  be  divested  out  of  one  person,  without  being 
vested  in  some  other  person  ;  and  if  so,  in  whom  is  the  property  in  question  vested  ? 
Certainly  not  in  the  judgment  creditor,  nor  in  the  Sheriff,  although  he  may  maintain 
an  action  in  consideration  of  his  possession ;  for,  at  any  time  before  sale,  and  after 
the  seizure,  the  debtor  may  by  payment  suspend  the  sale  and  stay  the  execution. 
Ilex  V.  Bird  (2  Show.  61).  In  Shelton's  case  (Dyer,  67  b.  n.),  the  Coui-t  said,  that  before 
sale  the  property  continues  in  the  defendant;  and  Lord  Haixlwicke,  in  the  case  of 
Louihal  v.  Tonkins  (2  Eq.  Cas.  Abrid.  381),  speaking  of  the  statute  of  frauds,  observes, 
that  neither  before  this  statute,  noi'  since,  is  the  property  of  the  goods  altered  till 
the  execution  is  executed:  the  meaning  of  these  woids  "that  the  goods  shall  be 
bound  from  the  delivery  of  the  writ  to  the  Sherifl","  is  that  after  the  writ  is  so 
delivered,  if  the  defendant  makes  an  assignment  of  his  goods,  unless  in  market  overt, 
the  Sheriff  may  take  them  in  execution.  As  between  subject  and  subject,  therefore, 
the  Sheriff'  does  not  derive  by  seizure  an  indefeasible  right  to  the  property  ;  but  if  he 
did,  it  does  not  follow  that  such  right  would  be  binding  against  the  Crown.  Upon 
that  point,  8lrin(j-\2A^'\-fdlow's  case  (Dyei',  67  b.),  is  a  very  leading  authority  ;  which 
case,  notwithstandnig  the  doubts  which  are  said  to  have  been  entertained  at  the  time 
of  that  decision,  has  subsequently,  in  a  variety  of  cases,(/^)  been  recognised  as  clear 
law.  In  that  case,  where  the  King's  extent  came  after  the  extent  of  a  subject  upon  a 
statute  staple  was  returnable,  it  was  holden,  that  the  Sheriff  should  be  amerced  if  he 
would  not  piefer  the  King's  writ.  It  is  true,  that  the  property  was  not  divested  out 
of  the  party  until  liberate  awarded  ;  but,  at  all  events,  that  case  is  an  authority  to 
shew  that,  until  the  execution  is  completely  executed,  the  Crown  process  will  not  come 
too  late.  In  The  King  v.  Cotton  (Pai'k.  112),  in  which  case  the  Crown's  extent  of  subse- 
quent test  was  held  to  prevail  against  a  distress  for  rent,  a  common  law  execution,  the 
goods  not  having  been  sold.  Lord  Chief  Baron  Parker  says  (p.  125):  "Though  a 
Sheriff  may  maintain  trover  or  trespass  for  goods  taken  in  execution  by  him  against 
a  wrong-doer,  because  he  is  accountaljle  over  for  the  value,  yet  goods  so  taken  in 
execution  and  remaining  unsold,  are  liable  to  seizure  on  an  extent."  Tlw  King  v. 
Uruirip  and  Hanhury  (2  Show.  481  ;  cited  Park.  126),  and  The  Attoiimj-Gencnxl  v.  Vapell 
(2  Show.  480),  are  to  the  same  effect.  So  likewise  in  Bex  v.  Peck  (Bunb.  8),  where 
goods  had  been  seized,  by  vii-tue  of  a  fieri  facias,  before  the  teste  of  the  extent,  but 
not  sold,  the  reporter  says,  it  was  taken  for  granted,  that  though  the  goods  were 
levied  by  virtue  of  a  fieri  facias  three  days  before  the  teste  of  the  extent,  that  was  no 
bar  to  the  Crown  ;  but  quasre,  if  they  had  been  sold,  foi'  the  execution  would  be 
executed.  Lord  Mansfield,  in  the  case  of  Cooper  v.  Chilty  ( 1  Bur.  20),  said,  that  "  no 
[245]  inception  of  an  execution  can  bar  the  Crown  ; "  and  refers  to  the  authority  of 
The  King  v.  Cotton,  which  shews  that,  in  the  opinion  of  that  leai'ued  Judge  at  least, 
the  doctrine  in  that  case  is  good  law.  He  further  observed,  in  that  case,  upon  what 
is  reported  to  have  fallen  from  Holt,  Chief  Justice,  in  Lechmere  v.  Thoroughgood,  that 
"  he  could  never  say,  the  property  in  the  goods  vested  by  the  delivery  of  the  fieri 

(b)  See  Hob.  Rep.  339;  Park.  125;  Gilb.  Exch.  912;  Com.  Dig.  tit.  Dett.  (G.  8), 
pi.  4;  Upimm  v.  Sumner,  Rex  v.  JFells  and  Allnntt,  Rex  v.  Giles,  ubi  supra;  2  Kol.  Abr. 
Prerog.  le  Eoy  (C),  pi.  2. 
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facias  and  the  extent,  for  the  King  afterwards  comes  too  late."  In  Smallcomhe  v. 
Cross,{a)  Lord  Holt  expresses  an  opinion  diiectly  contrary ;  but  in  fact,  the  case  of 
Lechmere\.  Thoroughgood ca.nnot  be  relied  upon  after  the  observations  which  were  made 
upon  it  by  Lord  EUenborough  in  the  case  of  Fat/iie  v.  Dretve  (4  East,  540).  The  view 
which  has  been  taken  of  this  question  in  the  Court  of  Exchequer,  seems  to  be  confirmed 
by  what  fell  from  the  Court  of  Common  Pleas,  in  the  late  case  of  Swain  v.  Morlami 
(1  B.  &  B.  370;  S.  C.  3  B.  Moore,  740),  in  which,  part  of  the  goods  seized  under  a 
fieri  facias  having  been  sold  the  day  before  the  teste  and  issuing  of  the  extent,  the 
Couit  held  that  the  execution  was  executed,  and  that  the  Sheriti",  who  had  paid  the 
money  in  satisfaction  of  the  extent,  was  liable  to  the  plaiutift"  in  execution,  in  an  action 
for  money  had  and  received.  All  that  was  contended  for  in  that  case  was,  that  the 
execution  was  executed  by  the  sale  ;  and  upon  that  principle  the  judgment  proceeded, 
for  the  Chief  Justice  observes,  that  the  rule  laid  down  by  all  the  cases  is,  that  when 
execution  is  executed,  the  property  is  changed,  and  execution  is  said  to  be  executed 
when  a  sale  has  taken  place.  Having  disposed  of  the  case  of  Lechmere  v.  Thoroiighgood, 
the  case  of  Clerk  v.  JFithers  is  the  only  remaining  authority  in  favour  of  the  plaintiff 
in  error.  That  was  not  a  case  between  the  Crown  and  a  subject,  but,  independently 
of  that  observation,  it  was  unnecessa-[246]-ry  there  to  decide  that  the  property  was 
out  of  the  defendant ;  the  principle  that  a  creditor  shall  not  himself  stop  an  inchoate 
judgment,  being  of  itself  sufficient  to  determine  the  question.  Gilbert  (Excheq.  127), 
says  the  writ  of  extent  might  have  been  used  by  the  Crown  before  the  statute  in 
question,  without  any  violation  of  Magna  Charta ;  for  if  it  were  found  that  the  debtor 
h;id  no  goods,  they  might  seize  the  lands  and  take  the  body  ;  but  it  is  immaterial  to 
inquire  whether  or  not  this  process  was  originated  by  the  statute,  for  there  always 
existed  a  prerogative  process,  and  at  common  law  the  Crown  was  entitled  to  have  its 
process  executed  so  long  as  the  property  was  not  absolutely  divested  out  of  its  debtor, 
and  the  cases  cited  shew  that  that  privilege  continued  after  the  statute,  and  that  in 
the  decisions  upon  this  question,  nothing  short  of  a  sale  has  been  held  to  bar  the 
Crown.  It  is  unnecessary  upon  this  occa-sion  to  refer  to  the  cases  which  have  been 
recently  determined  in  the  Court  of  Exchequer,  or  to  examine  the  decisions  of  the 
Courts  of  King's  Bench  and  Common  Pleas  in  favour  of  the  subject :  suffice  it  to  say 
that,  with  the  exception  of  those  latter  cases,  although  there  may  be  dicta  in  the  books 
to  the  contrary,  the  uniform  current  of  decision  has  been  one  way,  in  favour  of  the 
Crown  If  the  statute,  38  H.  8,  c.  39,  s.  74,  were  to  be  construed  literally,  the  Crown 
would  be  in  a  worse  situation  than  the  subject — if  the  King's  suit  must  be  commenced 
before  judgment  given  for  the  subject;  for  then,  if  the  subject's  judgment  were  first, 
he  would  have  precedence,  although  his  execution  were  last ;  which  is  not  the  case  even 
between  subject  and  subject.  The  true  meaning  of  the  act  must  be,  that  the  mere 
commencement  of  the  Crown's  suit  shall  bind  the  property  :  but  where  there  is  a 
previous  judgment,  the  party  shall  have  all  the  benefit  of  that  judgment  which  he 
could  derive  from  a  due  prosecution  of  it  to  execution,  which  must  mean  the  perfecting 
of  [247J  that  execution  (8  Price,  363).  If  any  other  construction  were  to  be  put  upon 
it  by  obtaining  judgment  under  any  circumstances  against  a  Crown  debtor,  the  Crown 
process  might  be  arrested  for  ever.  Such  cannot  be  the  meaning  of  the  clause  ;  but  the 
true  construction  must  be,  that  if  the  execution  be  not  perfected  before  the  commence- 
ment of  the  Crown's  suit,  the  law  postpones  it  in  favour  of  the  prerogative.  The 
question  therefore  is,  even  upon  the  construction  of  the  statute,  at  what  time  is  an 
execution  executed  ?  And  upon  that  point  it  has  uniformly,  with  the  exception  of  the 
cases  alluded  to,  from  the  date  of  Stringfellow  s  case,  the  most  recent  decision  after  the 
enactment  in  question,  been  held  that,  until  the  property  was  sold,  and  thus  absolutely 
changed,  the  prerogative  process  of  the  Crown  would  attach. 

Keply.  The  inquisition  being  traversable,  the  finding  that  Foudrinier  and  Nichols 
were  possessed  of  the  goods  is  immaterial;  besides,  it  is  stated  that  they  were  in  the 
possession  of  the  Sheriff. 

[Abbott,  C.  J.     That  finding  cannot  in  any  way  afifect  the  question.] 
The  present  point  did  not  arise  in  the  case  of  Swain  and  Morland,  for  there  part 
of  the  property  had  been  sold,  and  it  was  unnecessary  for  the  counsel  to  contend  that 
the  property  was  changed  by  the  seizure  of  the  Sheriff.     In  cases  of  bankruptcy  the 

{a)  1  Ld.  Rav.  251  ;  1  Salk.  320  ;  5  Mod.  376  ;  12  id.  146  ;  Com.  35  ;  Curth.  419  ; 
Comb.  428  ;  Holt,  302. 
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principle  of  property  determines  the  right  between  the  Crown  and  the  subject,  for 
the  Crown  is  not  bound  by  the  statutes  of  bankruptcy  ;  and  therefore  the  right  of 
the  Crown  is  not  affected  by  any  rehxtion  to  the  act  of  bankruptcy  ;  and  the  extent 
takes  precedency  if  it  be  tested  before,  or  on  the  same  day  as  the  assignment :  such 
is  the  effect  of  the  case  of  'J  he  King  v.  Crump  and  Hanhury,  which  is  inapplicable  to 
the  present  [248]  question.  The  case  of  Cooper  v.  Chiltij  has  been  cited  for  the  purpose 
of  introducing  the  dictum  of  Lord  Mansfield,  for  which  he  refers  to  Rex  v.  Cotton  as 
an  authority  ;  now,  that  is  the  case  of  a  distress,  and  not  of  an  execution,  and  by  no 
means  warrants  the  position  deduced  from  it  by  that  learned  judge.  Lowthal  v. 
Tonkins  was  a  bill  for  a  discovery  of  goods  said  to  have  been  concealed  by  the  defen- 
dant after  the  delivery  of  an  elegit,  under  which  the  plaintiff  proceeded  and  took  the 
remaining  goods  and  a  moiety  of  the  lands,  and  it  was  returned  and  tiled,  and  the 
discovery  was  refused,  because,  as  Lord  Hardwicke  said,  it  would  have  done  plaintiff 
no  good,  because  he  could  not  have  a  new  elegit:  the  present  question,  therefore,  did 
not  arise,  and  any  thing  which  fell  from  the  learned  Judge  as  applicable  to  it  upon 
the  occasion,  was  extrajudicial,  and  not  entitled  to  so  much  weight  as  if  the  question 
had  been  before  the  Court. 

The  case  stood  over  for  judgment. 

ABBorr,  C.  J.  The  question  in  this  case  is  one  which  has  agitated  the  Courts  of 
Westminster-hall  for  a  great  many  yeans — it  is  a  question  as  to  the  priority  of  an 
extent  at  the  suit  of  the  Crown  over  an  execution  at  the  suit  of  a  subject,  the  extent 
not  having  been  tested  until  the  Sheriff  had  taken  possession  under  the  fieri  facias 
upon  the  subject's  execution.  Upon  this  question  there  has  been  a  difference  of 
opinion  in  the  Courts  of  Westminster-hall ;  the  Court  of  King's  Bench  in  one  case, 
and  the  Court  of  Common  Pleas  in  two  cases,  having  decided  that  the  extent,  under 
such  circumstances,  was  not  entitled  to  priority  over  an  execution  at  the  suit  of  a 
subject.  The  Court  of  Exchequer  has  uniformly  decided  the  other  way,  viz.  that 
the  extent  was  entitled  to  priority;  and  one  of  these  decisions  is,  in  point  of  fact, 
later  than  those  of  the  other  Courts.  'Ihe  question  therefore  becomes  one  of  great 
dif-[249]-ticulty,  and  your  Lordship  will  not  be  surprised  to  hear  that  the  Lord  Chief 
Justice  of  the  Common  Pleas  and  myself,  having  heard  the  case  argued,  and  considered 
it  very  maturely,  have  not  been  able  to  come  to  a  decision  upon  the  subject,  and  to 
agree  as  to  what  advice  we  should  offer  to  your  Lordship.  Having  therefore  com- 
municated the  result  of  our  deliberations  it  remains  for  the  Court  to  dispose  of  the 
case  as  it  it  may  think  proper. 

LOKU  CHANCELLOti.  Under  the  circumstances  of  this  case,  there  having  been 
this  difference  of  opinion  between  the  Courts  of  King's  Bench  and  Common  Pleas,  and 
Exche(iuer,  and  the  two  learned  Chief  Justices  not  being  able  to  agree  in  any  decision 
upon  the  question,  although  I  have  an  opinion  upon  the  subject,  the  best  and  most 
proper  course,  in  my  judgment,  to  dispose  of  it,  in  order  that  it  may  be  formally 
decided  by  the  Court  of  the  last  resort,  will  be  to  affirm  the  judgment,  that  there 
may  be  an  appeal  to  the  House  of  Lords. 

Judgment  affirmed. 

Exchequer  of  Pleas. 

Rex  v.  Soulby  and  Others  (Claiming  certain  Effects  under  an  Extent  against 
John  Slee).  Friday  Feb.  9th,  1827.— Parties  claiming  goods  which  have  been 
found  by  inquisition  to  be  the  property  of  a  defendant  under  an  extent  must 
shew  title  in  themselves,  and  cannot,  unless  that  title  be  admitted  on  the  record 
object  on  demurrer  to  the  proceedings  upon  the  extent.— Quare.— Whether,  upon 
an  inquisition,  a  verdict  for  penalties  is  legitimate  evidence  of  a  debt  due  to 
the  Crown. 

A  verdict  for  30001.  having  been  found  for  the  Crown  against  John  Slee,  at  the 
sittings  after  Trinity  Term,  upon  an  information  for  penalties,  a  commission  to  inquire 
"whether  the  said  John  Slee  was  indebted  to  the  Crown  in  any,  and  what  sum  of 
money,  on  account  of  the  [250]  said  verdict,"  tested  the  27th  day  of  October,  and 
returnable  the  6th  of  November,  1824,  issued,  directed  to  the  Sheriff  of  iVIiddlesex. 
And  by  inquisition  taken  thereon  the  same  day,  the  said  John  Slee  was  found  to  be 
justly  and  truly  indebted  to  his  Majesty  in  the  sum  of  30001.,  being  the  amount  of 


ly.  &J.  251.  REX    V.  SOULBY  665 

a  certain  verdict  obtained  and  given  for  and  on  behalf  of  his  Majesty,  in  this  Court, 
at  the  sittings  after  Trinity  Teim,  for  penalties  incurred  by  the  said  John  Slee,  and 
due  to  his  Majesty,  for  offences  by  him  the  said  John  Slee  before  that  time  committed 
against  the  laws  relating  to  the  Revenue,  and  duties  of  Excise.  On  this  a  writ  of  nou 
omittas  capias  ad  satisfaciendum  and  extent,  directed  to  the  Sheriff  of  Sussex,  tested 
and  returnable  as  the  commission,  setting  forth  the  above-mentioned  inquisition,  issued 
against  Slee,  under  which  he  was  found  to  be  possessed  of  certain  personal  property, 
specitied  in  a  schedule  annexed  to  the  return,  which  was  seized  by  the  Sheriff  into 
the  hands  of  the  Crown.  The  defendants  came  in  and  claimed  the  goods,  and 
traversed  the  incjuisition  under  the  extent.  In  their  plea,  and  mounstranee  de  droit, 
after  craving  oyer  of  the  above  proceedings,  they  stated  in  substance,  that  before  the 
issuing  of  the  commission,  and  before  the  27th  day  of  October,  1S24,  (to  wit),  on,  &c. 
at,  itc.  the  said  John  Slee  (being  justly  and  truly  indebted  to  the  defendants,  and  also 
to  divers  other  persons  respectively  &c.,  by  indenture,  dated  &c.,  between  &.C., 
[setting  it  forth],)  made  an  absolute  assignment  of  his  stock  in  trade,  debts  and  all 
other  his  estate  and  effects  whatsoever  to  the  defendants,  &c.,  upon  trusts,  [stating 
them] ;  that  the  indenture  was  executed  before  the  issuing  of  the  commission  ;  and 
that  before  that  time  the  defendants  took  possession  under  it  of  the  goods  and  chattels 
seized  under  the  extent,  upon  the  trusts  and  for  the  purposes  in  the  indenture  men- 
tioned. They  further  stated  that  the  indenture  was  made  bona  fide,  and  without 
fraud,  for  the  benefit  of  all  such  of  the  creditors  of  the  said  John  [251]  Slee  as  should 
choose  to  take  the  benefit  thereof,  and  without  intent  to  deceive  or  defraud  the  Crown 
or  an)'  person  whomsoever.  The  replication  contained  twelve  traverses  :  the  first  of 
which  was,  that  the  said  John  Slee  was  not  justly  and  truly  indebted  to  the  said 
defendants,  and  also  to  divers  other  persons  respectively,  &c.,  in  manner  and  form 
as  the  defendants  in  their  plea  alleged  ;  the  second  denied  the  execution  of  the 
indenture  by  Slee  :  and  the  others  put  in  issue  the  assignment  and  possession  under 
it  as  stated  in  the  plea  To  the  first  the  defendants  dcmuried  specially,  upon  the 
ground  that  it  took  too  large  an  issue,  the  allegation  being  partible  and  divisible,  and 
evidence  of  a  debt  owing  by  the  said  John  Slee  to  any  or  either  of  the  del/tees  being 
sufficient  to  support  the  assignment ;  and  took  issue  upon  the  rest.  The  .Attorney- 
General  joined  in  the  demurrer,  and  the  case  vvas  argued  on  a  former  day,  by 

Maiming,  in  support  of  the  demurier.(a)  The  record  does  not  shew  any  debt  for 
which  an  extent  could  issue,  and  the  defect  being  matter  of  substance  is  not  cured  by 
pleading  over,  and  may  be  objected  to  at  any  time  The  Jury  who  tried  the  informa- 
tion against  Slee  found  that  he  had  done  certain  acts  to  which  the  law  annexes  penalties, 
but  at  the  time  the  extent  issued,  viz.  before  the  first  four  days  of  the  Term,  after  the 
trial,  had  expired,  the  amount  of  those  penalties  had  not  been  a.scertained  by  the  Court. 
The  question  therefore  is,  whether  the  verdict  without  judgment  is  sufficient  evidence 
upon  which  to  found  the  extent?  A  verdict  until  consummated  V)y  judgment  is  merely 
in  fieri,  and  the  postea  is  no  evidence  of  the  subject  matter  of  the  verdict,  without 
shewing  a  copy  of  the  final  judgment,  Pit/on  v.  If 'alter  {I  Str.  16"2),  although  it  may 
be  evidence  for  some  purposes,  as,  for  instance,  to  prove  that  a  trial  took  place.  [252] 
Fislur  v.  Kitchingman  (Willes,  367).  If  it  be  contended  against  me,  that  the  practice 
is  in  favour  of  this  proceeding,  I  answer,  that  inveterate  practice  cannot  legalize  that 
which  is  contrary  to  law  ;  that  argument  was  resorted  to  in  The  King  v.  Huniblowtr 
(11  Price,  29),  without  success. 

[HuUock,  B.  The  demurrer  admits  the  verdict  to  be  in  full  force,  and  you  have 
sufiered  the  time  to  elapse  within  which  3'ou  might  have  moved  to  set  it  aside.] 

Nothing  has  occurred  to  aft'ect  the  verdict ;  but  the  verdict  is  no  evidence  of  a 
debt;  and  if  the  extent  was  unsupported  by  legal  evidence  at  the  time  it  issued,  no 
default  of  the  defendants  can  retrospectively  support  it.  If  the  party  had  died  before 
final  judgment,  the  suit  would  have  abated,  which  fact  alone  is  sufficient  to  shew  the 
illegality  of  these  proceedings;  for  his  person  and  his  goods  might  have  been  taken 
under  this  extent,  when  in  fact  by  his  subsequent  death  the  debt  would  have  been 
superseded. 

Walton,  contra. — It  has  been  the  long  established  practice  of  this  Court  to  issue 
extents  under  circumstances  similar  to  the  present ;  and  indeed  were  that  practice 
to  be  abandoned,  it  would  open  a  wide  door  to  fraud,  nothing  being  more  easy  than 

(«)  The  point  upon  the  special  demurrer  was  arranged  between  the  parties. 
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by  an  assignment  after  verdict,  but  before  judgment,  to  over-reach  the  Crown  in  all 
cases.     The  case  of  The  King  v.  Pym  is  an  authority  directly  in  point. 

[Hullock,  B.  That  case  must  not  be  cited  as  an  authority.  The  question  was 
not  decided  in  that  case,  for  it  appeared  upon  the  affidavits  that  the  party  had  over 
and  over  again  acquiesced  in  the  verdict  and  extent.] 

The  debt  commences  from  the  filing  of  the  information,  and  even  a  judgment 
after  that  time  at  the  suit  of  a  subject  cannot  bar  the  Crown  ;  for  the  right  to  the 
specific  sum  from  the  party  attaches  to  the  Crown  upon  the  insti-[253]-tution  of  its 
suit,  lli.x  V.  AUUrsey  (1  East,  341).  The  liability  of  Slee  having  been  proved  at  the 
trial,  the  debt  to  the  King  relates  back  to  the  commencement  of  the  suit.  In  an 
inquisition  of  instruction,  which  this  is,  the  party  interested  may  attend  and  go  into 
evidence  to  rebut  the  Crown's  debt,  or  wait  until  the  debt  is  returned  of  record  into 
this  Court,  when  he  may  claim  and  traverse  the  inquisition  ;  it  is  not  thei'efore  final, 
and  it  is  sufficient  if  the  Jury  are  satisfied  of  the  existence  of  the  debt.  The  inquisi- 
tion, it  is  true,  states  the  amount  of  the  debt  to  have  been  ascertained  by  the  verdict, 
but  it  is  the  duty  of  the  Jury  to  find  facts  and  not  to  state  evidence  ;  and  it  does  not 
follow  that  other  evidence  was  not  adduced  before  them. 

[Hullock,  B.  A  legitimate  debt  must  be  spread  upon  the  inquisition,  or  it  must 
be  set  aside.] 

Unless  they  shew  the  penalties  were  not  incurred,  the  debt  accrues  to  the  Crown 
from  the  filing  of  the  information  ;  if  they  had  denied  that  the  penalties  were  incurred, 
the  Attorney-General  might  have  replied,  that  the  judgment  had  been  signed. 

[Hullock,  B.  To  prove  a  right  under  a  record,  a  judgment  must  be  shewn,  the 
postea  only  proves  a  trial  to  have  been  had  ;  but  the  question  here  is,  whether  this 
was  not,  before  it  was  sued  for,  a  debt  due  to  the  Ci'own,  and  like  the  case  of  a 
bond  due  at  some  future  day,  and  upon  which  the  Crown,  the  debt  being  in  danger, 
may  proceed  by  extent  (see  West  on  Ext.  35-39)  1  That  view  would  dispose  of  Ex 
parte  C'harks,(c)  and  that  class  of  cases,  in  which  it  has  been  vexata  queestio,  whether 
claims  arising  ex  delicto,  and  found  by  verdict,  become  debts,  until  ascertained  by 
judgment.  I  apprehend,  in  point  of  law,  after  [254]  a  verdict  has  been  recovered 
for  a  debt  due  upon  a  bill  of  exchange  or  promissory  note,  you  may  prove  the  amount 
of  it  under  a  commission  of  bankruptcy,  and  the  same  principles  would  be  applicable 
to  this  procecding.(a) 

Manning,  in  reply.  In  looker  v.  The  Duke  of  Bcaufurt  (1  Burr.  147),  it  was  held, 
that  an  inquisition  of  instiuction  even  was  admissible  in  evidence  between  third 
persons ;  if  therefore  a  verdict  were  to  be  held  legitimate  evidence  upon  which  to 
found  an  inquisition,  that  which  in  its  original  state  could  not  be  given  in  evidence 
between  the  paities,  oi-  even  M'hen  perfected  to  judgment  against  those  not  privy  to 
it,  might,  by  being  introduced  into  an  inquisition,  be  made  evidence  against  all  the 
world.  Admitting  the  practice  to  be  as  stated,  yet  so  unsupported  by  law  have  some 
of  the  most  cautious  of  the  Crown's  advisers  thought  it,  that  it  is  not  unfrequent  after 
verdict,  even  for  duties  abstracted,  to  adduce  proof  dehors  of  the  existence  of  a  debt. 
The  cases  of  Mex  v.  Aldersey  (1  East,  341),  and  Butler  v.  Butler  (ibid.)  in  which 
the  former  case  is  cited,  establish  only  that  a  judgment  for  the  Crown  refers  back  to 
the  commencement  of  the  suit,  so  as  to  entitle  the  Crown  to  preference  over  the 
subject.  In  fact,  the  judgment  of  Eyre,  B.,  in  the  former  case,  is  so  worded  as  to 
preclude  its  applicability  to  this  question.  The  Jury  having  found  upon  the  informa- 
tion the  facts  which  ci-eate  the  liability,  the  Court  applies  the  law  to  those  facts,  and 
the  debt  is  the  infei'ence  of  the  Court ;  and  it  is  not  therefore  true  that  the  debt  was 
found  by  the  verdict. 

Cur.  adv.  vult. 

Walton  now  claimed  a  general  reply,  as  counsel  for  the  Crown,  which  was  allowed  ; 
and  contended  that,  as  it  was  [255]  necessary  where  parties  traversed  the  inquisition 
and  claimed  the  goods,  not  only  to  deny  the  right  of  the  Crown,  but  also  to  shew  title 
in  themselves  ;  and  inasmuch  as  the  Crown  had  traversed  the  title  of  the  claimants. 


(c)  14  East,  197;  S.  C.  16  Ves.  256.  Scott  v.  Ambrose,  3  M.  &  S.  326;  Ex  p. 
I'oucher,  1  Glyn  &  J.  107;  Contr.  Beeston  v.  White,  7  Price,  209;  Long/ml  v.  Ellis, 
1  H.  Bl.  29,  n.  ;  inilett  v.  Fringle,  2  Bos.  &  P.  N.  R  190. 

(a)  2  Sir  W.  Bl.  1317 ;  1  Eose,  192 ;  1  Glyn  &  J.  107  ;  Cowp.  25  ;  and  see  Arch. 
Bankr.  76. 
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they  could  not,  until  the  affirmative  of  those  issues  had  been  found  for  them,  be  let  in 
to  question  the  validity  of  the  extent,  and  object  to  proceedings  in  which  ultimately 
they  might  be  found  to  have  no  interest. 

[Hullock,  B.  What  advantage  could  the  claimants  derive  from  a  judgment  in  their 
favour  upon  this  demurrer,  there  being  issues  upon  the  record  which  deny  their  title  1 
Whether  the  debt  be  or  be  not  due  to  the  Crown  is  immaterial,  unless  the  claimants 
are  entitled  to  the  effects  ;  but  issues  are  taken  upon  that  fact,  and  until  those  issues 
are  found  for  them,  they  can  have  no  ground  to  object  to  the  proceedings  of  the 
Crown.  Had  the  question  been  between  Siee  and  the  Crown,  it  would  have  been 
different,  for  quoad  Slee  the  Crown  would  have  been  estopped  from  saying  that  he 
had  no  title  :  but  with  respect  to  these  persons  who  claim  under  Slee,  it  is  immaterial 
whether  the  debt  to  the  Crown  be  existing  and  valid  or  not,  unless  they  substantiate 
the  assignment  under  which  they  claim  :  that  is  denied  upon  the  record,  and  the 
question  raised  upon  this  demurrer  is  not  now  ripe  for  decision.  There  is  no  doubt, 
as  between  subject  and  subject,  that  if  any  one  of  several  pleas  be  bad,  a  party  has 
a  right  to  demur  to  it,  although  there  may  be  other  pleas  which  may  bar  the  action  ; 
but  that  is  not  so  in  this  case,  for  the  Court  is  bound  to  give  judgment  upon  the 
whole  record  ;  and  upon  this  record  as  now  constituted  the  claimants  shew  no  admitted 
title  to  the  goods,  without  which  they  cannot  object  to  the  debt  of  the  Crown.  It 
becomes  therefore  unnecessary  for  the  Court  in  this  stage  of  the  proceedings  to  pro- 
nounce any  opinion  upon  a  point  which  they  may  not  eventually  be  called  upon  to 
decide.  The  parties  are  entitled,  if  [256]  they  call  for  it,  to  the  judgment  of  the  Court 
upon  the  point  raised  by  the  special  demurrer,  and  the  Court  is  prepared  to  pronounce 
that  judgment.] 

The  counsel  agreed  to  amend  the  pleadings,  and  no  judgment  was  delivered  upon 
the  point  of  form. 

Rex  v.  Bulkeley.  Exch.  of  Pleas.  Monday,  Feb.  12th,  1827. — An  application  for 
the  sale  of  lands  under  the  25  Geo.  3,  e.  35,  need  not  be  made  personally  by  the 
Attorney -General. 

Seymour  moved,  as  he  stated,  on  behalf  of  the  Attorney-General,  that  certain 
lands  which  had  been  extended  by  a  writ  of  extent,  might  be  sold  pursuant  to  the 
statute  25  Geo.  3,  c.  35. 

Hullock,  B.  The  words  of  the  statute  are,  "  ou  the  application  of  his  Majesty's 
Attorney-General;"  and  I  have  heard  both  the  late  Lord  Gifford,  when  Attorney- 
General,  and  the  present  Master  of  the  Kolls  say,  that  though  a  motion  of  course,  it 
must  be  made  personally  by  the  Attorney  General. 

Garrow,  B.  I  recollect  the  late  Lord  Chief  Baron  Richards  saying,  that  the 
motion  must  be  made  by  the  Attorney-General  himself. 

The  officers  of  the  Court  stated  that  such  motions  were  frequently  made  on  behalf 
of  the  Attorney-General,  and  drawn  up  in  his  name  ;  and  .Jervis  and  Clarke  said,  they 
had  themselves  made  motions  of  the  same  description  in  the  name  and  on  the  behalf 
of  the  Attorney-General. 

Motion  granted. 

[257]  Newton  and  Another  v.  Verbeke  and  Four  Others.  Exch.  of  Pleas. 
Monday,  Feb  12th,  1827. — Where  several  persons,  unknown  to  the  plaintiff,  are 
named  in  a  plea  of  abatement,  the  Court  will  order  the  defendant  to  furnish 
particulars  in  writing  of  the  places  of  residence  and  additions  of  the  persons 
named  ;  and  for  a  non-compliance  with  such  order  will  quash  the  plea. 

Assumpsit  against  the  defendants,  directors  of  the  .lEgis  Insurance  Company,  for 
work  and  labour  done  by  the  plaintiffs,  in  publishing  the  prospectus  of  that  Company. 
The  defendants  pleaded  severally  in  abatement :  three  of  them  that  the  promises  were 
made  by  them  jointly  with  sixteen  other  persons,  named  in  the  plea  ;  and  the  remaining 
two,  in  the  usual  form,  that  the  same  sixteen  and  three  other  persons  were  jointly 
liable  with  themselves.  An  order  having  been  made  that  the  defendants  should 
deliver  to  the  plaintiffs  or  their  attorney,  a  particular  in  writing  of  the  places  of 
residence,  and  additions  of  the  persons  named  in  the  pleas,  upon  an  affidavit  of  one 
of  the  plaintiffs,  that  they  had  no  knowledge  whatever  of  the  parties  named ;  the 
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three  first  defendants  deliveied  in  a  particular,  and  the  two  last  filed  an  affidavit,  by 
which  it  appeared  that  they  were  unable  to  give  satisfactory  information  with  respect 
to  the  three  persons  named  in  their  plea,  in  addition  to  those  included  in  the  plea  of 
the  other  defendants.  HuUock,  B.  held,  that  this  was  not  a  sufficient  compliance  with 
the  order,  and  directed  that  the  plea  of  the  two  latter  defendants  should  be  quashed. 

Campbell,  on  a  former  day,  obtained  a  rule  nisi  to  I'cscind  that  order,  against  which 

Parke  now  shewed  cause.  Where  several  persons  are  named  in  a  plea  of  abate- 
ment, of  whom  the  plaintiff  is  totally  ignorant,  the  Court  will  direct  a  particular  to 
be  delivered  by  the  defendant,  of  their  places  of  residence  and  additions.  Taylor  v. 
Harris  (4  B.  &  Aid.  93).  Now,  if  the  Court  has  power  to  make  such  an  order,  the 
authority  to  enforce  [258]  it  follows  as  a  necessary  consequence ;  and  the  learned 
Baron  having,  in  the  exercise  of  his  discretion,  held  that  the  particular  delivered  in 
this  case  was  insufficient,  and  directed  that  the  plea  should  be  quashed,  the  Court 
will  sustain  that  order.  The  practice  of  demanding  a  particular  of  a  defendant's  set 
off,  is  strictly  analogous  to  the  present  application  ;  in  which  case  the  defendant,  if 
he  refuses  to  comply  with  the  order,  is  precluded  from  ofJ'ering  evidence  in  support 
of  his  plea. 

Campbell,  contra.  The  question  in  this  case  is  not,  whether  the  order  has  been 
complied  with,  but  whether  the  Court  had  any  power  to  make  such  an  order  originally. 
Now  I  apprehend  that  it  had  not ;  first,  because  the  case  of  Taylor  v.  Harris,  which  is 
the  only  authority  for  an  order  of  this  disciiption,  is  not  law ;  and  secondly,  it  if  be, 
because  the  present  is  mainly  distinguishable  from  that  case.  At  common  law,  a  plea 
in  abatement  was  sufficient,  if  it  stated,  that  there  were  other  joint  contractors,  naming 
them,  not  included  in  the  writ,  who  were  then  alive.  Great  inconvenience  ensued 
from  this  practice,  and  consequently  application  was  made  to  the  Legislature,  (no 
check  having  been  imposed  by  the  Courts,  whose  only  province  it  is  to  expound  and 
not  to  make  the  law),  which  enacted,  that  for  the  future  every  plea  in  abatement 
should  be  verified  by  affidavit  (4  Ann.  c.  16,  s.  11);  such  is  the  law  at  present,  and 
by  which,  whatever  may  be  its  defects,  the  Court  is  bound.  When  one  makes  a 
contract  with  several,  it  is  his  duty  to  sue  all :  and  indeed  until  the  case  of  Rice  v. 
Shtite  (5  Bur.  2611),  it  was  doubted  whether  the  non-joinder  of  all  the  defendants  was 
not  ground  of  nonsuit  at  the  trial.  The  practice  of  imposing  such  terms  as  the 
present  upon  defendants  pleading  in  abatement,  would  have  the  effect  of  altogether 
destroying  that  species  of  defence,  of  which  the  law  says  [259]  every  man  may  avail 
himself;  for  if  it  be  necessary  to  furnish  the  place  of  residence  of  every  person  framed 
in  the  plea,  any  one  may  by  absconding  prevent  the  possibility  of  supplying  such 
information,  and  thus  throw  the  whole  debt  upon  the  party  sued.  If  such  information 
could  be  required  by  law,  it  should  appear  upon  the  face  of  the  plea,  but  the  plea  is 
admitted  to  be  good  without  it.  The  case  of  Taylor  v.  Harris,  therefore,  cannot  be 
supported  upon  principle,  and,  not  having  been  decided  upon  authority  or  precedent, 
is  entitled  to  no  weight.  But  supposing  that  ca.se  to  be  law,  this  differs  from  it 
materially  :  that  was  an  action  for  goods  sold  and  delivered  to  the  defendant  only  ; 
whereas,  in  the  present  case,  the  plaintift"  must  have  known  with  whom  he  was  dealing, 
the  subject  cause  of  the  action  being  for  publishing  the  prospectus  of  the  Company, 
in  which  the  names  of  all  the  parties  appeared.  Again,  in  that  case,  the  defendant, 
although  he  knew  his  co-contractors,  refused  to  furnish  any  information,  and  set  the 
plaintirt'  at  defiance  ;  but  in  this  the  defendants  have  given  all  the  information  in  their 
power,  and  although  it  may  not  be  satisfactory,  yet  they  are  not  to  suffer  upon  that 
account.  A  particular  of  a  set  off  is  in  fact  a  particular  of  a  cross  demand,  which 
must  always  be  within  the  knowledge  of  the  party,  and  is  therefore  not  at  all  analogous 
to  the  present  case,  where  from  circumstances  it  may  be  impossible  to  furnish  the 
information  required. 

Alexander,  C.  B.  I  think  the  order  in  this  case  was  very  properly  made,  and 
confess  that  my  mind  is  not  at  all  afiected  by  the  argument,  as'  to  the  assumption  of 
power  by  the  Court  in  this  particular  instance;  for  it  appears  to  me  that  many 
analogous  cases  might  be  found  :  and  in  fact  unless  the  Court  could  exercise  such  an 
authority,  it  would  be  impossible  that  the  ends  of  justice  could  be  attained.  I  don't 
feel  that  I  am  so  thoroughly  conversant  with  this  subject  as  my  brothers  ;  but  it 
appears  to  me  that  the  case  cited  proceeded  upon  sound  principles,  [260J  and  is 
applicable  to  all  the  circumstances  of  this  case  ;  and  if  so,  it  follows  as  a  necessary 
consequence,  that  the  present  rule  must  be  discharged. 
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Garrow,  B.  It  would  be  almost  impertinent  to  say,  that  it  is  not  within  the 
province  of  one  sitting  as  a  Judge  to  make  law,  but  merelv  to  expound  the  general 
rules  of  law,  as  applicable  to  each  particular  case,  had  it  not  been  urged  that  the  order 
in  question  originated  in  an  assumption  of  power  by  the  Court.  At  common  law,  a 
plea  in  abatement  was  good  without  stating  more  than  that  there  were  joint-contractors, 
not  included  in  the  writ,  who  were  then  alive  ;  this  practice  was  found  inconvenient, 
and  in  consequence  it  was  enacted,  that  every  such  plea  should  be  verified  by  affidavit ; 
and  then  it  is  said,  that  the  Court  has  no  authority,  the  act  of  Parliament  having 
stopped  there,  to  go  a  step  further,  and  require  that  the  places  of  residence  and 
additions  should  be  furnished  by  the  defendants  I  have  always  understood  it  to  be 
necessarily  essential,  as  long  as  Courts  of  justice  remain  open,  that  the  Courts  should 
have  the  means,  as  incident  to  their  authority,  of  regulating  their  proceedings,  not  in 
violation  of  the  law,  but  for  the  purpose  of  attaining  the  substantial  ends  of  justice. 
I  think  the  case  of  Tai/lor  v.  Harris  proceeded  upon  that  principle,  and  fully  sustains 
the  view  I  take  upon  this  subject  in  confirming  the  order.  I  am  not  prepared  to 
assent  to  the  proposition,  that  that  case  is  not  law,  especially  where  I  find  that  the 
decision  has  never  been  impeached  or  its  authoiity  questioned.  In  the  instance 
referred  to,  viz.  the  particulars  of  a  set  off,  there  is  no  act  of  ParliamcTit  which  arras 
the  Court  with  an  authority  to  demand  the  particulars,  and  for  a  non-compliance  with 
such  order,  to  preclude  the  party  from  giving  evidence  to  support  his  plea  ;  but  that 
power,  as  well  as  th.it  which  has  been  exercised  in  the  present  case,  arises  from  the 
necessity  of  the  case.  But  does  such  a  necessity  arise  in  this  case?  Assuredly  it 
does.  The  plaintiffs  having  trans-[261]-acted  business  upon  the  security  of  the 
defendants,  naturallj'  look  to  them  for  payment,  and,  when  seeking  their  legal  remedy, 
are  met  bv  this  plea,  that  nineteen  other  persons  are  jointly  liable.  This  plea  may 
be  true  or  false,  but  the  creditor  knows  nothing  of  these  parties,  and  it  is  reasonable 
that  the  defendants  should  furnish  him  with  the  means  of  ascertaining  that  fact. 
And  it  appears  to  me  that,  to  say  the  Court  has  no  authority  to  enforce  a  compliance 
with  this  order,  would  be  to  afford  an  opportunity  to  all  who  would  resort  to  such 
means,  by  a  plea  of  this  description  to  defraud  their  creditors. 

HuLLOCK,  B.  I  have  heard  no  reason  to  induce  me  to  alter  the  opinion  I  have 
already  formed  upon  consideration.  I  think  the  present  does  differ  in  its  circum- 
stances from  the  case  adverted  to ;  but  the  question  is,  does  not  that  case  in  principle 
warrant  the  interposition  of  the  Court  ?  The  object  of  a  plea  in  abatement  is  to  give 
a  better  writ  Now  does  this  plea  give  a  better  writ  ?  The  defendants  must  either 
take  issue  upon  the  plea  or  discontinue  their  action,  and  before  they  can  do  either, 
they  should  have  an  opportunity  to  make  inquiries  respecting  the  parties  ;  and  unless 
the  information  required  be  given,  the  plaintiffs  may  be  hung  up  in  infinitum  ;  for  it 
would  be  impossible  for  them  to  determine  what  course  to  adopt.  If  they  should 
elect  to  discontinue  the  present  and  commence  another  action,  how  could  they 
prove  that  the  persons  named  were  joint-contractors  1  If  on  the  other  hand  they 
should  join  issue  and  go  to  trial,  being  in  ignorance  of  the  merits  of  the  case,  they 
will  he  entirely  at  the  mercy  of  the  defendants.  I  think  the  Court,  in  the  exercise  of 
its  discretion,  could  not  leave  them  to  adopt  either  of  these  alternatives  without 
violating  the  principles  of  law,  and  doing  an  act  of  injustice  to  the  parties  ;  and  that 
therefore  the  order  calling  upon  the  plaintiffs  to  furnish  the  particulars  was  proper ; 
and  if  so,  that  order  not  having  been  complied  with,  that  [262]  the  order,  consequent 
upon  such  non  compliance,  to  quash  the  plea  must  be  sustained. 

Rule  discharged,  without  costs. 


In  the  Excuequer  Chamber.    Before  the  Lord  Chief  Baron. 

Wilms  v.  Stone.  June,  6th  7th,  1826;  Jan.  24th,  1827.— Wood  used  for  hop- 
poles  upon  the  farm  ;  for  hurdles,  for  hurdling  sheep  ;  for  repairing  hedges  ;  for 
land  draining  on  the  farm  ;  and  for  fuel  in  the  husbandry  house,  is  not  exempt 
from  tithes  by  the  common  law,  but  may  be  so  by  custom. 

Bill  by  the  vicar  of  Wateringbury,  in  the  county  of  Kent,  against  an  occupier  of 
lands,  for  an  account  and  satisfaction  of  all  small  tithes  and  Easter  offerings,  and  of 
the  tithes  of  wood  and  underwood. 
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The  defendant,  by  his  answer,  admitted  the  plaintiff  to  be  vicar,  and  as  such 
entitled  to  all  small  tithes  and  to  Easter  offerings:  and  that  he  was  entitled  to  the 
tithe  of  wood  and  underwood,  arising  or  felled  within  the  parish,  or  the  titheable 
places  thereof,  though  tithe  of  wood  was  a  great,  and  not  a  small  tithe.  The  defendant 
admitted  his  occupation  since  Michaelmas,  1819,  of  a  farm  and  lands  within  the  parish, 
with  a  farm-house  upon  the  farm,  which,  during  his  occupation,  had  been,  and  then 
was,  used  for  the  maintenance  of  husbandry.  'l"he  answer  then  stated,  that  down  to 
Michaelmas,  1S24,  the  defendant  had  paid  and  satisfied  to  the  plaintiff,  every  thing 
which  was  due  and  owing  to  him,  including  even  tithe  of  wood,  the  plaintiff  some- 
times during  the  period  aforesaid  taking  his  tithe  in  kind,  and  at  other  times  taking 
a  composition  in  lieu  of  tithes;  and  the  plaintiff,  prior  to  filing  his  bill,  never 
complained  to  the  defendant,  or  alleged  or  pretended,  that  he  had  any  unsatisfied 
claim  or  demand  whatsoever,  against  the  defendant  for  the  tithe  of  wood,  or  any 
other  titheable  matter  or  thing,  cut,  had  or  taken  by  the  defendant  prior  [263]  to 
Michaelmas,  1824.  That  since  Michaelmas,  1824,  that  is  to  say,  in  the  latter  end 
of  the  year  1824,  and  in  the  early  part  of  the  year  182.5,  the  defendant  had  cut  down 
aliout  one  acre,  one  rood,  and  three  poles  of  underwood,  on  the  wood-lands  occupied 
by  him  ;  and  that  the  whole  of  the  wood  so  cut  since  Michaelmas,  1824,  was  not 
worth  more,  at  the  utmost,  than  401.  ;  and  that  if  the  plaintiff  had  been  entitled  to  tithe 
of  all  that  was  so  cut,  the  value  of  such  tithe  would  not  have  exceeded  41.  But  the 
defendant  said,  that  no  part  of  the  wood  cut  since  Michaelmas,  1824,  was  sold,  or  cut 
for  the  purpose  of  being  sold,  but  the  whole  thereof  was  cut  down  for  the  purpose  of 
being  used,  and  had  been  used  upon  the  said  farm,  as  and  for  the  purposes  therein- 
after stated,  (that  is  to  say),  part  thereof,  to  the  amount  in  value  of  about  261.  was 
converted  into  and  used  for  hop-poles,  upon  the  said  farm  ;  other  part  thereof,  to  the 
amomit  in  value  of  about  41.,  was  converted  into  and  used  for  hurdles  upon  the  said 
farm,  for  hurdling  sheep  ;  other  part  thereof,  to  the  amount  in  value  of  about  21.  10s. 
was  used  for  mending  hedges  upon  the  said  farm  ;  and  other  part  thereof,  to  the 
amount  in  value  of  about  21.  10s.  was  used  for  making  land-drains  upon  the  said  farm  ; 
and  other  part  thereof,  to  the  amount  in  value  of  21.  10s.  was  used  for  fuel  in  the 
aforesaid  farm-house,  for  the  maintenance  of  husbandry  ;  and  the  remainder  of  the 
said  wood,  to  the  amount  in  value  of  about  21.  10s.,  was  made  up  into  faggots,  and 
was  still  so  remaining  in  faggots  upon  the  said  farm,  for  the  purpose  of  being  used  for 
fuel  in  the  farm-house,  for  the  maintenance  of  husbandry  ;  and  all  the  wood  so  cut 
since  Michaelmas,  1824,  was  really  wanted  for  the  purposes  aforesaid,  and  was  not, 
nor  was  any  of  it,  cut  for  the  purpose  of  being  sold  or  taken  off  the  said  farm  ;  and 
the  defendant,  after  Michaelmas,  1824,  actually  purchased  a  large  quantity  of  hop- 
poles  for  the  said  farm,  because  he  had  not  hop-poles  enough  for  the  cultivation  of  his 
hops  upon  the  said  farm.  And  the  defendant  submitted,  [264]  that,  under  the  circum- 
stances aforesaid,  the  plaintiff  was  not  entitled  to  any  tithe  of  the  wood  cut  as  aforesaid, 
since  Michaelmas,  1824. 

The  bill  was  subsequently  amended,  with  a  view  of  raising,  pointedly,  the  question, 
whether  the  defendant  relied  on  the  exemption  for  wood  on  the  general  law  of  the 
land,  or  on  any  particular  custom ;  and  the  defendant  put  in  a  further  answer,  by 
which  he  said  he  did  not  dispute,  and  never  had  disputed,  that  the  lands  occupied  by 
him  were,  by  the  general  law  of  the  land,  liable  to  tithe  of  wood,  and  that  such  tithe 
belonged  to  the  vicar  for  the  time  being  of  the  said  parish  ;  and  consequently  that 
the  plaintiff,  as  vicar  of  the  said  parish,  was  entitled  to  such  tithe  in  all  cases,  when 
the  wood  was  not  by  the  general  law  of  the  land  exonerated  from,  or  not  liable  to  the 
payment  of  tithe  ;  and  the  defendant  did  not  claim  any  exemption  or  exoneration  from 
tithe  wood,  upon  the  ground  of  any  special  or  particular  custom  in  the  said  parish 
of  Wateringbury,  or  the  neighbourhood  thereof.  He  admitted,  that  he  never  accounted 
to  the  plaintiff,  oi'  made  him  any  satisfaction  for  or  in  respect  of  the  tithe  of  any  of 
the  wood  or  underwood  which  he  had  cut  down  and  felled  since  Michaelmas,  1824, 
because  the  same  was  cut  down  and  applied  for  the  purposes  in  the  former  answer  of 
the  defendant  particularly  stated  and  explained  ;  by  reason  whereof  all  the  wood  and 
underwood  so  cut  down  since  Michaelmas,  1824,  was,  as  the  defendant  was  advised, 
and  submitted,  by  the  general  law  of  the  land,  exonerated  or  exempt  from  the 
payment  of  tithes.  That  he  claimed  exemption  from  tithes  in  respect  of  all  wood  and 
underwood  which  he  had  felled  and  cut  down  since  Michaelmas,  1824 ;  but  that  he 
claimed  such  exemption,  not  by  reason,  or  upon  the  ground  of  any  special  custom  in 
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the  parish,  but  by  reason,  and  upon  the  ground,  that  all  the  wood  <and  underwood 
which  he  had  cut  or  felled  since  Michaelmas,  1824,  was  cut  and  applied  in  such  manner 
and  for  [265]  such  purposes  as  in  the  former  answer  of  the  defendant  stated  and 
explained  :  and  he  was  advised,  that  the  said  wood  and  underwood,  by  reason  of  its 
being  so  cut  and  applied,  was  by  the  general  law  of  the  land  exempt  or  exonerated 
from  the  payment  of  tithes. 

The  cause  now  came  on  to  be  heard  on  bill  and  answer,  no  evidence  being  entered 
into  on  either  side. 

Martin,  H.  and  Thomson,  E.  for  the  plaintiff.     The  subject  in  dispute,  though 
trifling,  will  establish  a  principle  of  considerable  importance.     The  question  is,  whether 
wood  used  for  the  purposes  mentioned  in  the  answer  is,  by  the  general  law  of  the 
land,  exempt  from  tithes.     The  defendant  not  setting  up  any  special  custom  must  rest 
on  the  general  law.     There  certainly  are  some  dicta  to  be  found  in  the  old  cases,  to 
the  effect,  that  wood  cut  and  used  for  fuel  in  the  farm-house  is  exempt  from  tithes. 
The  modern  cases  on  the  subject  are  few  in  number.     Lord  Hardwicke  seems  to  have 
considered  the  exemption  to  rest  on  custom,  and  not  on  the  common  law.     Generally 
speaking,  the  right  to  tithes  arises  immediately  on  the  severance,  and  the  subsequent 
application  is  of  no  importance.     In  Walton  v.  Tryon,{a)^  Lord  Hardwicke  states  clearly, 
that  the  exemption  from  tithe  of  wood  cut  and  burned  in  the  house  of  the  parishioner, 
within  the  parish,  does  not  depend  on  common  right,  but  custom.     Xo  case  is  to  be 
found  from  Walton  v.  Tryon  down  to  Mantell  v.  Paine  (3  Eagle  &  Younge,  1380),  and 
there  the  account  was  certainly  refused  ;  but  it  is  evident,  from  Wood's  Collection 
of  Decrees,  that  the  case  proceeded  on  the'ground  of  a  custom  ;   and  Lord  Hard- 
wieke's  opinion  was  therefore  adopted  in  that  case.     The  old  cases  upon  the  subject 
are  certainlv  confused,  and  not  easily  to  be  reconciled.     According  to  Auslyn  v.  Lucas 
(Cro.  Eliz.  609  ;  Moo.  909  ;   1  E.  &  Younge,  142),  it  would  [266]  appear,  that  for  fuel 
spent  in  a  parishioner's  house  no  tithe  is  payable.     Li  the  next  case,  however,  JVmion 
V.   Fermer,{a)'^  it  was    laid  down    by   the  Judges,  that   fire-wood   consumed    in   the 
parishioner's  house  was  not  discharged  from  tithes  de  jure,  per  legem  terrfe,  but  by 
special  custom  in  respect  of  some  consideration  to  the  parson  in  another  shape  ;  though 
it  was  certainly  said  in  that  case,  according  to  one  report  of  it,  that  there  were  many 
precedents  of  prohibitions  in  such  cases,  without  customs  alleged.     Li  Burrell  v.  Green- 
acres  { 1  Wood,  404  ;  1  E.  &  Y.  646),  the  same  exemption  was  allowed,  but  expressly 
on  the  ground  of  custom.     In  Smith  v.  Williams  (3  Eagle  &  Y.   1234),  the  exemption 
was  not  allowed.     Wood  is  clearly  titheable  when  severed,  and  the  subsequent  use  to 
which  it  is  applied  cannot  exempt  it  from  tithes.     In  Page  v.  Wilmn  (2  Jac.  &  W.  513  ; 
3  Eagle  &  Younge,  1029),  the  Master  of  the  Rolls  expressly  says  "Nor  does  the  mode 
in  which  the  wood  is  used  make  it,  by  the  general  law,  less  subject  to  tithes  ; "  and 
he  refers  to   Walton  v.  Try/n  as  establishing  that  position.     The  only  late  decision 
upon  the  subject  is  Lagden  v.  Flaek  (2  Hagg.  303 ;  3  Eagle  &  Y.  973),  and  there  it 
was  held,  that  wood  consumed  for  fuel  by  the  farmer  in  his  house  of  husbandry  was 
not  exempt  from  tithe,  unless  by  special  custom.      Lord  Stowell  there  said,  "  the 
principle  might  apply  to  a  variety  of  other  articles  consumed  in  the  house.     If  it  were 
a  custom,  it  was  one  to  be  construed  strictissimi  juris,  being  against  common  right, 
by  which    tithe  was   due,  and  therefore    required  to  be  established  on   the   fullest 
evidence."       On   principle,  the   exemption   ought  to  be  disallowed,  for  how  is  the 
parson  to  ascertain  the  use  to  which  the  wood  is  subsequently  applied.     Suppose  the 
parishioner  to  cut  down  wood  for  fuel,  and  that,  too  much  [267]  being  cut  down,  it  is 
not  all  applied  to  that  purpose,  at  what  time  is  the  tithe  to  be  payable  ? 

Jervis  and  Lovat,  for  the  defendant.  The  lands  occupied  by  the  defendant  are  on 
the  borders  of  the  weald  of  Kent,  which  will  account  for  the  passage  in  the  answer 
relied  on  by  the  plaintirt,  that  the  defendant  does  not  rest  his  exemption  on  any 
special  custom,  but  on  the  general  law.  The  cases  cited  on  the  other  side  apply  only 
to  wood  consumed  in  the  house  for  fuel,  but  the  arguments  on  the  ground  of  incon- 
venience apply  not  merely  to  wood  used  for  fuel,  but  for  other  purposes,  and  therefore 
prove  too  much.     What  was  said  by  Lord  Hardwicke  in  Walton  v.  Tryon  is  little  to 

(aji  Ambl.  130;  3  Burn,  E.  L.  481  ;  1  Dick.  244;  S.  C.  from  a  MS.  2  Eagle  & 
Younge,  123. 

(a)2  Cro.  Car.  113  ;  S.  C.  by  the  name  of  Norton  v.  Hamier,  Hetl.  88,  110,  117  ; 
Litt.  Kep  5,  152;  1  E.  &  Younge,  363. 
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the  purpose,  applvini?  only  to  the  general  liability  of  wood  to  the  pa^vment  of  tithes. 
It  cannot  be  disputed  that  hop-poles  are  not  exempt.  It  was  certainly  held  to  the 
contrary  in  0>e  v.  Fe(nrh,{a)  but  has  since  been  decided  the  other  way.  It  has  been 
also  held  that  osiers  cut  to  m.ake  hurdles  for  sheep,  and,  generally,  that  wood  used 
for  farming  purposes,  are  exempt  from  tithes  (Toll.  112).  A'ortmi  v.  Fermer  goes  too 
far  and  is  over-ruled  bv  the  subsequent  cases  cited  in  Toller,  in  which  it  is  stated  that 
hop-poles  are  exempt  on  general  principles.  In  that  case  a  custom  was  alleged,  but 
the  .lurv  found  that  there  was  no  such  custom;  that  case  was  therefore  decided 
expressly  on  the  ground,  that  where  a  party  alleges  a  custom,  and  does  not  rely  on 
the  general  law  of  the  land,  he  is  bound  by  his  pleading ;  and  if  he  fail  in  making  out 
a  custom,  cannot  revert  to  the  general  law.  Fencing  stuff  used  for  hedges  has 
repeatedly  been  decided  to  be  exempt  from  tithes,  per  legem  terrae.  The  argument 
on  the  ground  of  inconvenience  proves  too  much  ;  it  cannot  be  told  whether  wood 
used  for  hop-holes  will  be  so  [268]  used  until  actually  applied  to  that  purpose  ;  and 
yet  hop-poles  have  repeatedly  been  held  exempt  from  tithes.  How  does  the  present 
case  differ  from  that  of  fuel  used  in  the  farm-house  for  husbandry  purposes?  Tithe  is 
due  for  a  calf,  but  if  the  animal  be  reared  for  the  pail,  tithe  is  not  due.  So  tithe  is 
not  payable  for  a  foal,  if  reared  for  a  husbandry  horse.  The  argument  on  the  other 
side  would  go  the  length,  that  tithe  is  due  for  all  animals  the  moment  they  are 
dropped.  Agistment  is  not  due  in  respect  of  profitable  cattle,  but  it  is  incumbent  on 
the  parson  to  watch  which  are  profitable,  and  which  are  not.  Tithe  is  due  for  grass 
the  moment  it  is  cut ;  but  if  grass  be  cut  and  carried  away  for  the  sustenance  of 
husbandry  horses,  where  there"  is  no  other  food,  tithe  is  not  payable.  In  a  great 
many  cases,  the  inconvenience  as  to  the  subsequent  application  would  be  as  great  as 
in  the  present  instance. 

The  following  cases  were  also  cited  on  the  part  of  the  defendant,  viz.  The  Parson 
of  Rtmsey's  case  (Gold.   161  ;   1   E.  &  Y.   153),  Scoles  v.  Lowther  (1   Ld.  Eaym.   129; 

1  Eagle  &  Y.  621),  Anon.  (1  Freem.  334 ;  1  E.  &  Y.  625),  East  v.  Harding  (Cro.  Eliz. 
499),  Crmtcher  v.  Collins  (1  Sa.  136  ;  2  Keb.  319  ;  1  E  &  Younge,  469),  Aimu  (Ventr. 
75),  Tumor  v.  IVeedon  (1  Wood,  150  ;  1  E.  &  Y.  507),  Burslem  v.  Spacer  (2  Wood,  380  ; 

2  E  &  Y  65),  fVitheriiiginn  y.  Harris  (1  Wood,  445;  1  E.  &  Y.  664),  Gondall  v.  Perkins 
(1  Wood,  338;  1  E.  &  Y.  606),  Poffe  v.  Hor,ling  (8  Yin.  Ab.  591,  pi.  31;  1  Ld. 
Raym.  125  ;  1  E.  &  Y.  705).     And  Degge,  319,  and  RoUe's  Abr.  645,  were  referred  to. 

'Martin,  in  reply.  In  questions  relating  to  matters  of  right,  the  quantum  of  the 
demand  i.s  immaterial.  This  case  does  not  rest  on  custom,  for  the  defendant  expressly 
repudiates  any  custom  and  relies  on  the  general  law.  I  he  principle  of  the  case  in 
Croke,  that  there  must  be  some  benefit  to  the  parson,  was  acted  upon  by  Lord 
Hardwicke,  nearly  a  [269]  century  afterwards.  Lord  Hardwicke  and  Chief  Baron 
Parker  could  not  be  so  ignorant,  as,  from  a  misunderstanding  of  that  report,  to 
consider  that  hop-poles,  and  wood  used  for  fencing  and  other  purposes,  were  exempt 
from  tithes  by  the  common  law.  In  Man  tell  and  Paine,  it  appears  that  Mantell 
admitted  such  a  custom  ;  and  the  counsel  in  that  case  must  have  understood  the 
exemption  to  depend  on  custom  ;  and  the  Court  itself  must  have  so  understood  in 
making  the  decree  on  a  case  so  presented.  W  hen  the  cases  come  to  be  examined, 
most  of  them  will  be  found  to  rest  on  custom.  With  respect  to  wood  used  for 
mending  hedges,  there  certainly  are  dicta  to  be  found,  that  wood  so  used  is  exempt ; 
but  these  are  at  variance  with  the  cases  cited  with  respect  to  wood  spent  on  the  farm  ; 
and  in  all  the  cases,  notwithstanding  the  dicta,  accounts  have  been  decreed.  There 
is  no  weight  in  the  observation  with  respect  to  agistment,  calves,  and  other  articles ; 
they  are  mixt  tithes,  and  could  not  be  set  out,  nor  could  any  action  be  maintained  on 
the  statute  for  not  setting  them  out.  If  the  exemption  in  this  case  be  allowed,  then 
the  same  exemption  will  prevail  for  wood  used  for  ladders,  and  such  like  agricultural 
purposes.  In  all  the  books,  from  Lindewood  down  to  the  present  time,  underwood 
has  always  been  held  titheable ;  and  in  almost  all  the  cases  where  it  has  been 
considered  exempt,  the  exemption  has  proceeded  on  the  ground  of  custom. 

The  case  stood  over  for  judgment. 

June  24th. — .Alex.^nder,  Lord  Chief  Baron  The  bill  in  this  case  seeks  an 
account  of  the  tithe  of  wood,  from  the  latter  end  of  the  year  1824.     The  answer 

(a)  1  Wood,  386  ;  Dodd's  MSS.  186  ;  1  Raym.  87  ;  1  E.  &  Younge,  632  ;  1  Wood, 
436  ;  Dodd's  MSS.  200 ;  Raym.  97  ;  1  E,  &  Younge,  658. 
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admits  that  the  plaintiif  is  entitled  to  the  tithes  of  hops,  lambs,  and  wool,  and  to  all 
Easter  offerings  ;  and  admits  the  occupation  by  the  defendant  of  the  lands  in  question  ; 
but  for  the  tithes  of  which,  including  the  tithe  of  wood,  the  defendant  has  paid  every 
thing  down  to  Michaelmas.  IS'li.     The  defendant  then  sets  up  exemptions  from  tithe, 
of  wood  used  for  hop-poles  [270]  upon  the  farm  ;  for  hurdles  for  hurdling  sheep ;  for 
repairing  hedges ;  for  land-draining ;  and  for  fuel.     The  exemptions  are  not  claimed 
by  reason  of  any  special  custom.     The  question  therefore  is,  whether,  by  the  general 
law  of   the   land,  tithes  shall   be   paid  for  wood  employed   in   household  and   farm 
purposes,  the  incumbent  being  entitled  to  the  small  tithes  of  the  parish,  particularly 
to  hops,  wool,  lamb,  and  Easter  offerings,  and  the  wood  ha\'ing  been  used  as  hop-poles, 
hurdles  for  sheep,   hedging,   land-draining,   and   for   fuel.     East    v.    Harding,   which 
occurred  in  1571  (Cro.  Eliz.  498),  the  principal  case  upon  the  subject,  was  upon  the 
forfeiture  of  a  copyhold,  by  the  tenant's  cutting  down  timber  for  repairs  of  the  house. 
There  Mr.  Justice  Gawdy  says,  "it  has  been  adjudged  in  this  Court,  where  one  cut 
down  wood  to  make  hedges,  and  used  the  greater  part  in  hedging,  yet  that  for  the 
rest,  though  cut  down  to  no  purpose,  no  tithes  should  be  paid.     In  Awstpi  v.  Lucas 
(B.  Pu  1.598)  (I  E.  &  Y.  142  ;  Cro.  Eliz.  609  ;  Moo.  909),  it  was  held  by  all  the  Judges, 
that  for  broom  and  furze  cut  down  for  fuel  expended  in  a  parishioner's  house,  within 
the  parish,  no  tithe  was  due  or  payable.     In  The  Parson  of  Ramsey's  case,  (1601)  (1  E. 
&  Y.  453),  it  was  agreed  that,  if  a  man  cut  trees  for  house-bote,  hedge-bote,  plongh- 
bote,  cart-bote  and  fire-bote,  tithes  shall  not  be  paid.     In  Rooket  v.  GomershaU,  (1632) 
(1  E.  (fe  Y.  175;  Litt.  367),  it  was  held  that  wood  for  burning  was  titheable  ;  though 
there  the  custom  was  held  to  be  good,  that  furze,  burned  in  the  house  of  husbandry, 
should  pay  no  tithe.     In  Norton  v.  Femur,  (1633)  (Cro.  Car.  113;  1  E.  &  Y".  363), 'it 
was  contended  that  a  man  ought  not,  per  legem  terrte,  to  pay  tithes  for  wood  spent 
in  his  house,  nor  for  fencing  stuff  for  hedges.     But  the  Chancellor  determined  other- 
wise ;  and  the  plaintiff  having  alleged  a  custom  which  was  found  by  the  Jury  against 
him,   he    therefore   adjudged  for  the  defendant,   and  a   consultation   was  awarded. 
In    Cioucher   v.    Collins,    (1668)    (1    Saund.    141  ;   1    E.    &   Y^.    469),    in   prohibition, 
[271]  a  prescription  was  laid  by  the  plaintiff,  that  if  a  person  cut  his  underwood,  and 
use  the  same  for  fencing  the  corn,  whereof  the  rector  hath  the  tithes,  the  underwood 
is  discharged  from  the  payment  of  tithes  to  the  rector ;  the  prescription  was  adjudged 
bad,  and  that  the  plaintiff'  could  not  give  his  wood  to  any  other  person  to  inclose 
corn,   without  paying  tithes :  a  consultation  was  awarded.     The  eour.se  of  the  argu- 
ment rather  leads  to  an  opinion,  that  if  it  had  been  used  in  fencing  his  own  land,  of 
which  the  rector  had  the  tithes,  he  should  not  also  have  the  tithes  of  the  underwood. 
At  least  the  case  does  not  decide  the  point ;  and,  as  reported,  it  turns  expressly  upon 
the  occupier  giving  the  wood  to  another  person  within  the  parish.     Tilden  v.  Walter, 
(1670)  (1  Ventr.  75;  1  E.  ife  Y''.  481),  in  prohibition,  the  plaintiff  suggested  that  the 
suit  was  for  tithes  of  wood  cut  for  fuel,  burned  in  his  house,  in  the  parish  :  the  Court 
said  this    would    not   serve,   unless  it  was  expressed  in  terms   for  the  maintenance 
of  husbandry,  by  reason    that    the    parson    had  uberiores   decimas.      In    Tnrnor  v. 
JFeedon,  (1675)  (1   E.  &  Y.  507;  1  Wood,  150),  the  decree  ordered,  that  the  defen- 
dant should  pay  tithes  in  kind  to  the  plaintiff",  viz.  for  coppice-wood,  and  for  hedge- 
rows, and  loppings  of  trees,  when  sold  and  not  spent  in  the  house.     This  seems  to  be 
a  decree  according  to  the  common  law  ;    however,  it  is  not  quite  certain,   for  the 
depositions  are  not  stated,  and  the  statement  of  the  pleadings  is  somewhat  equivocal 
as  to  the  custom  mentioned  in  the  plea  and  answer,  extending  to  the  subject  of  wood. 
Goodall  V.  Perkins,  (1695)  (1   Wood,  338;  1  E.  &  Y".  606).     The  question  was  as  to 
underwood  and  hedge-rows,  made  into  faggots.     The  Court,  in  regard  it  appeared 
that  the  defendant  had  not  any  house  of  husbandry  within  the  parish,  and  that  some 
of  the  underwood  and  hedge-rows,  made  into  faggots,  were  carried  to  the  defendant's 
house,  being  out  of  the  parish,  and  there  burnt,  declared  that  tithes  were  due  to  the 
plaintiff  for  the  same.     [272]  Scales  v.  Lovjther,  (1696)  (1  E.  &  Y".  621  :  1  Loid  Raym. 
129),  is  a  clear  authority,  that  milk  is  not  titheable,  if  consumed  in  the  house  within 
the  parish  ;  and  that   wood  for  burning,  if  burnt  in  a  house  situate  in  the  parish,  is 
not  titheable,  otherwise,  if  carried  elsewhere.     In  an  Anonymous  case,  (1698)  (1  Freem. 
334  ;  1  E.  &  Younge,  625),  it  is  said  to  have  been  resolved  by  the  Court,  first,  that 
where  the  parson  had  tithe-hops,  no  tithes  should  be  paid  for  the  poles  used  in  the 
hop  ground ;  secondly,  that  for  fuel  used  to  dry  the  hops,  tithes  should  be  rendered, 
because  the  tithes  had  been  rendered  before  the  hops  were  dried,  and  therefore  the 
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parson  had  no  benefit ;  thii-dly,  that  where  wood  was  employed  to  hedge  and  fence 
corn,  of  which  the  parson  had  the  tithes,  no  tithes  should  be  paid  of  the  wood  ; 
fourthly,  they  would  not  determine  whether  tithes  should  be  rendered  for  wood 
burned  in  the  house,  without  custom  or  u«ige  in  the  cause,  there  being  opinions  both 
ways.  In  Gee  v.  Pearch,  (169S)  (I  E.  &  Y.  632  : 1  Wood,  3^6  :  2  Gw.  563  :  1  Raym.  f>7), 
a  clear  opinion  is  stated  in  Wood,  that  no  tithe  ought  to  be  p;iid  for  hop-poles  used 
in  poling  hops.  In  Dmcde.^icdl  v.  Haikei;  (1700)  (I  E.  A-  Y.  637  ;  Dodd's  MSS.),  the 
Court  said,  generally  speaking,  tithes  for  wood  burnt  shall  be  p;*id  :  but  if  there  l>e 
a  custom  in  the  parish  to  the  contrary,  it  is  good :  and  so  the  books  shall  be  intended. 
BurreUv.  Gie<-nacn-<,  (1702)  (I  Wood,  4r05  ;  I  E.  &  Younge,  646),  turned  entirely  upon 
the  custom.  In  llithfiiiiiilon  v.  Harris,  (1704)  (2  Gwill.  583  ;  Wood,  415  :  1  E.  &  Y. 
664),  the  defendant  had  cut  and  sold  two  loads  of  firewood,  and  was  ordered  to  account. 
It  appciirs  that  the  wood  was  not  consumed  in  the  house,  and  is  no  authority  either 
way.  Bojf'e  v.  Harding,  (1713)  (8  Yin.  591,  pi.  31  ;  IE.  &  Y.  705),  this  case  pro- 
bably pi-oceeded  upon  custom  ;  there  was  some  evidence  of  Id.  a  year  in  lieu  of  furze, 
c;»lled  a  smoke-penny.  The  [273]  note  of  this  case  does  not  suflficiently  explain  on 
what  the  decree  went.  Bate  v.  Sfnaklinei,  (1717)  (2  Wood,  86  ;  IE.  iV  Y  736),  This 
seems  to  be  a  decision  in  favour  of  the  exemption  at  common  law  claimed  for  hop- 
poles,  since  no  custom  is  mentioned;  but  it  seems  difficult  to  discover  what  distinc- 
tion was  made  between  them,  and  the  rest  of  the  wood,  which  the  answer  alleges  to 
have  been  used  in  the  house,  and  for  farm  purposes.  Perhaps,  the  ditierence  was  made 
by  the  evidence  disproving  what  was  stated  in  the  answer,  as  to  the  rest  of  the  wood 
being  used  in  the  house  for  farm  purposes.  Erd-ine  v.  Ruffle,  (1769)  (3  Wood,  240; 
2  E.  &  Y.  235),  The  marginal  note  states  one  of  the  points  to  be  decided  to  be  this, 
"  that  wood  burned  iu  the  house  is  not  exempt  from  tithe  by  common  right,  but  may 
be  so  by  custom."  I  do  not  find  in  this  case  any  warrant  for  such  statement.  There 
is  probably  some  mistake  in  the  statement,  but  the  efl'ect  of  the  statement,  such  as  it 
is,  contradicts  the  marginal  note.  Mantell  v.  /'ain*',  (1794)  (4  Wood,  561;  3  Eagle 
&  Younge,  1380). — Sir  Thomas  Plumer,  in  Pinje  v.  Jf'ihvn  (3  E.  \-  Y.  1029),  says, 
that  in  that  case  an  account  of  hedge-rows  was  decreed.  It  is,  I  think,  to  be  presumed 
that  this  case  turned  upon  the  custom.  Lat/de-ii  v.  Flack;  ISI9  (3  E.  &  Younge,  973 ; 
2  Hagg.  303).  If  such  a  custom  had  existed  in  fact  as  was  alleged  iu  this  case,  it 
would  have  been  a  proper  case  for  a  prohibition.  In  Page  v.  (f'iUon,  (1621)  isupra), 
Sir  Thomas  Plumer  recognizes  what  he  states  to  have  been  Siiid  by  Lord  Hardwicke 
in  H'nlton  v.  IVi/mi  ;  viz.  that  wood  being  titheable  as  soon  as  it  is  felled,  the  use  to 
which  it  is  subsequently  applied  is  of  no  consequence,  except  where  there  is  a  custom, 
which  may  make  a  difiei-ence.  In  the  principal  case.  Sir  Thomas  Plumer  di&illowed 
a  claim  of  exemption,  made  for  wood  growing  in  hedge-rows  of  not  greater  width 
[274]  than  a  rod,  averred  as  a  custom  for  the  parish  in  question,  and  certain  other 
p;irishes,  constituting  the  southern  division  of  the  hundred  of  Hinckfoi-d  in  Essex. 

Loi-d  Coke  (2  Inst.  652),  in  commenting  upon  the  stat.  2  Edw.  6,  c  13,  says, 
"  no  tithe  shall  be  paid  for  sylva  c«dua,  employed  in  hedging,  or  for  fuel,  or  for 
maintainance  of  the  plough  or  pjile,"  and  he  refei-s  to  Baxters  ^•a.^e  (2  Hr.  &  6.  30  ; 
Co.  Ent.  459  ;   1  E.  &  Y.  200),  as  an  authority. 

The  result  is,  that  the  authorities  stand  opposed  to  each  other.  Upon  the  question 
whether  or  not  custom  is  necessary  to  sustain  the  exemption  claimed  in  the  present 
cause,  the  early  cases  shew,  1  think,  that  at  that  time,  it  was  taken  as  an  exemption 
at  common  law.  So,  also,  I  understand  Loixi  Coke,  who  may  be  supposed  to  have 
written  the  pissage  cited  about  1580.  For  though  in  Dm-desweil  v.  Harker,  in  (1700) 
(1  E.  &  \.  637,  from  Chief  Riron  Dodd's  MSS.),  it  is  said,  that  the  former  cases  in 
which  the  articles  in  question  were  held  not  to  be  titheable,  were  to  be  understood 
!is  turning  upon  custom,  I  cannot  help  feeling,  that  this  is  doing  violence  to  what  the 
cases  themselves  manifestly  import.  Neither  those  cases,  uor  Lord  Coke  in  his  Second 
Institute,  refer  to  custom  in  laying  down  the  rule.  But  though,  in  those  early  times, 
the  weight  of  authority  is  in  favour  of  the  rule  beiui;  a  rule  at  co'mmon  law,  in  after  times 
the  weight  of  authority  is  the  other  way.  Both  decisions  and  dicta  establish  the 
distinction.  I  look  upon  all  the  cases  in  which  custom  is  averred,  and  a  decree  pro- 
ceeds upon  it,  as  evidence  that  there  was  not  in  the  general  understanding,  any  such 
exemption  at  the  common  law.  If  there  had  been  any  such  understanding,  custom, 
always  leading  to  a  production  of  witnesses,  troublesome  and  expensive,  would  not 
have  been  resorted  to.     The  opinion  expressed  by  Lord  Hardwicke,  in    Walton  v. 
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Trijon,  is  direct  and  ex-[275]-press :  so  is  that  of  Sir  Thomas  Plumer  in  the  last  ease 
cited,  Page  v.  JVilson  (1  Jac.  &  W.  513;  3  E.  &  Y.  1029).  In  this  state  of  authority 
it  may  he  proper  to  look  at  the  principle.  The  principle  is,  that  the  article  is  useful 
to  the  incumbent,  inasmuch  as  by  it  he  receives  uberiores  deeimas :  that  is  what  is 
said.  It  proves  too  much.  The  whole  produce  of  the  farm  consumed  in  the  house 
would  be  exempt  upon  the  same  ground.  Hardly  a  garden  annexed  to  a  farmer's 
house,  would  render  any  tithes,  potatoes,  turnips,  and  many  other  articles  that  might 
be  mentioned.  I  find  it  also  very  difficult  to  get  rid  of  the  observation,  made  in  some 
of  these  cases,  that  tithes  are  due  the  moment  the  produce  is  severed  and  can  be 
conveniently  divided  :  and  therefore,  that  the  subsequent  use,  not  perhaps  to  be  deter- 
mined for  mouths,  shall  never  ascertain  whether  tithe  is  payable  or  not.  That  would 
be  the  case  here.  The  weight  of  modern  authority  and  the  most  material  and  most 
numerous  analogies  are  against  the  exemption  as  claimed.  I  cannot  distinguish  between 
the  wood  used  for  hop-poles,  and  the  other  articles.  I  think  there  must  be  a  decree 
for  the  plaintifl',  but  without  costs. 


Jackson  v.  Morris  and  Others.  Exch.  Ch.  in  Eq.  Dec.  14th,  loth,  1826  ;  Jan.  5th, 
1827. — An  account  of  tithes  in  kind  decreed,  notwithstanding  evidence  of 
payment  of  certain  customary  payments  for  upwards  of  a  century  ;  and  evidence 
that  numerous  bills  had  been  filed  by  vicars,  but  had  been  subsequently 
abandoned  ;  it  appearing  from  the  depositions  and  proceedings  in  an  old  cause, 
rather  more  than  a  century  back,  that  the  customary  payments  did  not  then 
exist ;  but  that  the  then  vicar  had  endeavoured  to  set  them  up. 

Bill  by  the  Rev.  Jeremiah  Jackson,  as  vicar  of  Elm,  in  the  county  of  Cambridge, 
with  the  parochial  chapelry  of  Emmeth  thereto  annexed,  against  occupiers  of  lands, 
for  an  account  and  satisfaction  of  the  tithes  accrued  due  since  December,  1 824,  in 
respect  of  the  several  titheable  matters  following,  (that  is  to  say),  wool,  lambs,  calves, 
milk,  [276]  foals,  pigs,  geese,  poultry,  eggs,  garden-stuff,  and  agistment,  and  also 
Easter  oflerings. 

The  defendants,  by  their  answer,  did  not  admit  the  plaintiff's  title  as  vicar ;  and 
they  set  up  the  following  moduses  :  viz.  for  every  messuage  situate  in  or  within  the 
parish,  or  the  titheable  places  thereof,  2s.  6d.  per  annum  ;  for  every  cottage,  situate  in  or 
within  the  parish,  or  the  titheable  places  thereof,  Is.  per  annum  ;  for  every  dovehouse, 
2s.  6d. ;  for  every  corn-mill,  6s.  bd. ;  for  every  acre  of  the  high  lands,  and  in  cei  tain  fields 
situate  in  or  within  the  parish  of  Elm,  and  called  or  known  by  the  names  of  Halfpenny- 
field,  Wales-field,  Old-field,  Horstead's-field,  and  Sayer's-field,  and  Great  and  Little 
Needham-fields,  (except  certain  estates  now  belonging  to  Kichard  Fountayne  Wilson, 
Esq.  Esther  Boj'er,  and  Dr.  Colville,  and  which  estates  formerly'  belonged  to  the 
Eev.  Dr.  Fountaj^ne,  Mrs.  Wilks,  and  Robert  Colville,  Esq.j  whether  the  same  be 
ploughed,  fed,  or  mown,  the  sum  of  3d. ;  and  for  ever^'  other  acre  of  land  in  the 
parish,  whether  mowed  or  fed,  wet  or  dry,  the  like  sum  of  3d.  That  all  the  said 
moduses  or  customar\-  payments  were  due  and  payable  on  Lammas  day  in  each  year, 
and  had  been  paid  between  that  time,  and  the  1st  day  of  January  following,  to  the 
several  vicars  of  the  parish  of  Elm,  their  lessees  or  agents,  for  and  in  lieu  and  full 
satisfaction  of,  and  for  or  in  respect  of,  all  and  every  titheable  matter,  and  Easter 
offerings,  and  other  dues  and  duties,  petty  or  small  tithes,  arising,  renewing,  or 
increasing,  due  or  owing  to  the  vicar  for  the  time  being  of  such  parish,  (surplice  fees 
and  mortuaries  only  excepted).  The  defendants  admitted  their  occupation  of  the 
lands  mentioned  in  the  schedule  to  their  answer,  and  which  were  respectively  part 
and  parcel  of  certain  large  fields,  or  tracts  of  land  within  the  parish,  commonly  called 
or  known  by  the  respective  names  of  Coldham-field,  Waldersee,  and  Ladders,  other- 
wise Ladwas-field ;  and  they  set-forth,  in  a  schedule  to  their  answer,  the  several 
titheable  matters  bad  by  them  upon  their  said  lands. 

[277]  1  he  evidence  on  the  part  of  the  plaintiff,  consisted  of  the  usual  proofs  of 
institution  and  induction  ;  an  act  of  Parliament  of  Jas.  1st,  for  draining  lands  in  the 
parish,  part  of  which,  from  the  description,  appeared  to  be  lands  mentioned  in  this 
suit,  and  which  then  appeared  to  be  over-run  with  water.  The  bill,  answer,  exceptions, 
further  answers,  and  depositions  in  a  cause  in  this  Court  in   1674,  of  Bullman  v. 
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Balaam,  in  which  a  modus  of  Id.  an  acre,  appeared  to  have  been  set  up,  but  no  decree 
could  be  found  ;  a  second  case  between  the  same  parties,  in  25  Car.  2d,  in  which  the 
bill  and  answer,  but  no  other  proceedings,  could  be  found  ;  and  the  proceedings  in 
a  third  cause  of  Mallebar  v.  Hukhin:i,  M.  T.  12  W.  3,  1700,  in  which  there  was  a 
decree  in  favour  of  the  vicar  for  tithes,  (inter  alia),  of  agistment. 

The  evidence  on  the  part  of  the  defendants  consisted  of  proofs  of  the  boundaries 
and  abuttals  of  their  lands,  and  the  proceedings  in  a  great  many  suits  in  this  Court, 
and  the  Court  of  Chancery,  and  of  the  depositions  in  those  suits  of  the  witnesses,  as 
to  the  reputation  of  moduses  being  payable.  The  general  effect  of  the  evidence 
produced  on  both  sides,  is  stated  in  the  judgment. 

Jervis,  Boteler,  and  Simpkinson,  for  the  plaintiff.  We  do  not  produce  any  endow- 
ment, the  admission  of  our  right  to  moduses  being  an  admission  of  our  right  to 
tithes,  sub  modo.  The  only  question  is,  whether  the  moduses  do  or  do  not  exist,  in 
other  words,  whether  the  sums  alleged  to  be  moduses,  are  not  merely  customary 
payments.  The  defendants,  it  must  be  admitted,  have  proved  the  payments  to  have 
been  made  for  upwards  of  a  century,  but  as  to  one  of  the  fields  (Waldersee- field) 
different  payments  appear  to  have  been  made  between  1666  and  1723  ;  and  as  to  the 
other  partsof  the  parish,  payments  for  half  a  century  of  tithes  in  kind,  and  customary 
pavments  differing  in  amount  have  been  made.  We  shew  from  the  act  Jas.  1,  for 
draining  some  of  the  lands,  which  are  the  subject  of  the  [278]  present  suit,  that  those 
lands  at  the  time  of  passing  the  act,  were  incapable  of  producing  any  tithes  ;  and 
therefore,  that  3d.  an  acre,  instead  of  being  a  modus,  was  more  than  the  actual  value 
of  the  tithes  a  century  back.  Another  objection  which  may  be  urged  against  the 
moduses,  is  that  the  tithes  for  which  they  are  payable,  are  not  stated  with  sufficient 
accuracy.  Slwrt  v.  I.ee  (2  Jac.  &  W.  464;  3  E.  &  Y.  1013)  and  The  Hornchurch  case 
(cited  in  Short  v.  Lee),  were  cited  on  the  part  of  the  plaintiff. 

Martin,  H.  and  Phillimore,  for  the  defendants.  There  is  no  objection  to  the 
moduses  for  houses,  cottages,  and  dovehouses  ;  there  is  no  uncertainty,  and  it  is  well 
known,  that  tithes  are  not  payable  for  these  e.vcept  by  custom.  It  is  admitted  on  the 
part  of  the  defendant,  that  if  a  modus  be  pleaded,  and  the  Court  perceives,  that  at 
any  anterior  time  there  has  been  a  perception  of  tithes,  the  Court  will  not  decree  an 
account,  but  the  law  so  laid  down,  is  not  applicable  to  the  present  case.  There  is  no 
evidence,  even  of  hearsay,  to  shew  the  state  of  the  lands  in  question  at  the  time  of 
legal  memory.  The  act  of  James  not  only  shews  that  it  was  then  considered  desirable 
to  improve  the  lands,  but  also  that  they  were  then  embanked  ;  and  the  subsequent 
evidence  shews,  that  on  the  breaking  of  the  bank  in  Queen  Anne's  or  King  George 
the  First's  time,  the  lands  were  overflown  with  water.  If  the  lands  were  to  be 
overflown  fifty  or  sixty  years  hence,  the  same  argument  might  be  used,  which  has 
been  resorted  to  in  the  present  instance — that  because  the  lands  have  been  overflown 
since  the  time  of  legal  memory,  no  moduses  could  have  been  payable  in  respect  of 
them.  In  the  two  first  suits  in  this  Court  referred  to  by  the  plaintiff,  there  does 
not  appear  to  have  been  any  decree.  In  the  third  suit,  the  decree  for  payment  of  the 
small  tithes  appears  to  have  proceeded  on  some  agreement  between  the  parties,  and 
there  seems  to  be  no  declaiation  of  right.  Bullman,  who  instituted  the  suit  referred 
to  by  [279]  the  plaintiff,  was  merely  the  lessee  of  Danks,  who  was  the  vicar.  Danks 
himself  filed  seven  bills  in  this  Court,  stating  himself  to  be  vicar,  six  of  such  bills 
being  filed  subsequently  to  Bullman 's  suit,  and  he  never  mentions  in  any  one  of 
then  that  Bullman,  his  lessee,  had  obtained  a  decree  in  his  favour.  On  the  contrary, 
he  states  that  he  is  entitled  either  to  small  tithe-s,  or  to  some  customary  payment  in 
lieu  of  them  ;  and  all  six  suits  were  subsequently  abandoned  by  him. 

Jervis  shortly  replied  to  the  evidence. 

The  case  stood  for  judgment. 

Jan.  24th. — Alexander,  Lord  Chief  Baron.  This  suit  is  instituted  by  the  Vicar 
of  Elm,  against  occupiers  of  lands  in  the  vicarage.  The  claim  is  for  tithes  of  wool, 
lambs,  calves,  milk,  foals,  and  pigs,  goslings,  poultry,  and  eggs ;  fruit,  and  garden 
stuff;  agistment  of  unprofitable  cattle,  and  Easter  otierings.  The  answer  insists  on 
the  following  customary  payments — for  a  messuage  2s.  6d.,  for  a  cottage  Is.,  for  a 
dove-house  2s.  6d.,  for  a  corn  mill  6s.  8d.,  for  every  acre  of  the  high  lands,  and  for 
certain  fields,  called  Halfpenny-field,  Wales-field,  Old-field,  Horstead's-held,  Sayer's- 
field,  and  Great  and  Little  Needham-fields,  (except  certain  estates  which  formerly 
belonged  to  the  Kev.  Dr.  Fountayne,  Mrs.  Wilkes,  and  Kobert  Colville),  the  sum  of 
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3d.,  and  for  every  other  acre  of  land  in  the  parish,  whether  mown  or  fed,  wet  or  dry, 
the  snni  of  3d. 

It  is  not  stated  in  the  answer,  that  the  several  sums  referred  to,  cover  any  particular 
tithes,  and  certainly  not  any  particular  tithes  sought  by  the  bill :  and,  therefore,  I 
may  put  them  out  of  the  question,  unless  I  consider  them  as  connected  with  the  3d. 
per  acre,  and  as  constituting  with  it  one  modus.  It  appears  to  me,  that  the  decree 
must  depend  entirely  on  the  validity  of  that  defence  to  the  bill.  It  is  agreed,  that 
the  defendants  do  not  occupy  any  of  the  excepted  lands.  The  question  therefore 
[280]  is,  whether  they  can  defend  themselves  against  the  payment  of  the  tithes  in 
kind  which  are  demanded  by  the  bill,  by  this  modus  of  3d.  per  acre.  It  is  admitted 
on  the  part  of  the  plaintiff,  that  the  defendants  have  established  a  case  which,  prima 
facie,  amounts  to  an  immemorial  discharge.  They  have  carried  back  an  uninterrupted 
usage  full  one  hundred  years.  From  this  it  would  be  presumed  to  have  had  its  origin 
at  a  time  sufficiently  ancient  to  give  it  a  legal  existence.  Those  who  dispute  this  pre- 
sumption, must  meet  and  overturn  it  by  satisfactory  evidence. 

What  I  have  to  consider  is,  whether  this  has  been  done  in  the  present  case.  The 
evidence  is  all  of  one  description.  It  is  the  evidence  of  proceedings  in  the  Courts  of 
Westminster-hall,  principally  of  this  Court,  at  a  period  somewhat  prior  to  the  time  to 
which  the  evidence  on  the  part  of  the  defendants  of  paying  3d.  an  acre  applies. 

It  is  not  now  to  be  disputed,  that  if  a  peiiod  be  shewn  after  time  of  memory, 
during  which  a  modus  did  not  of  right  exist,  the  modus  is  disproved.  One  medium 
by  which  that  may  be  shewn,  is  to  establish  that  it  was  not  paid  de  facto.  That  may 
be  a  strong  circumstance  of  evidence.  The  plaintiff  contends  that  it  is  done  in  this 
case,  and  so  uniformly  and  extensively,  as  to  render  it  impossible  that  at  such  a  time 
the  modus  could  of  right  have  existed. 

I  will  state  shortly  what  the  evidence  is.  The  first  evidence  is  the  act  for  draining, 
of  1  Jas.  It  appears  from  this  act  that  there  had  been  some  embankment,  and  that 
the  undertakers  for  draining  were  to  have  two-thirds  of  the  property  reclaimed.  No 
tithes  were  to  be  paid  for  seven  years,  which  affords  strong  reason  for  thinking  that 
the  lands  were  barren.  The  next  evidence  is  the  proceedings  in  BiiUiimn  v.  Balaam, 
1674.  The  bill  of  the  vicar  prays  an  account  of  almost  all  small  tithes,  and  states 
that  he  is  entitled  to  them  or  a  compensation,  by  which  it  is  I  think  clear  he  means  a 
full  compensation,  not  tithes  in  kind  or  a  modus.  The  defendants  appear  to  have 
resided  out  of  the  parish,  for  the}'  [281]  insisted  that,  as  foreigners,  they  were  to 
pay  only  Id.  an  acre.  There  is  on  the  part  of  the  defendants  in  that  suit  some  evidence 
of  such  a  payment  having  been  made,  but  not  much.  On  the  part  of  the  plaintiff 
there  is  evidence  which  shews  that  there  never  was  in  the  parish  any  regular  money 
payment.  Tithes  in  kind  were  paid  : — 6d.  an  acre  was  paid,  2d.  an  acre  was  also  paid, 
and  likewise  compositions,  as  could  be  agreed  upon.  There  is  one  very  extraordinary 
deposition,  that  of  Kichard  King,  from  which  it  would  appear  that  the  vicar  of  Wis- 
beach  received  tithes  in  kind  for  the  land  in  Elm,  and  paid  back  a  penny  per  acre  for 
the  benefit  of  the  vicar  of  Elm.  Upon  the  whole,  it  is  quite  obvious,  that  there  was 
at  that  time  no  such  payment  as  that  now  insisted  on.  That  the  tithes  were  of  small 
value,  and  if  credit  is  to  be  given  to  the  witnesses  in  that  cause,  there  was  no  such 
modus  in  the  parish.  It  was  objected  to  the  efiect  of  the  evidence  in  this  suit,  that 
the  question  was  not  then  on  the  3d.  an  acre  now  set  up,  nor  as  to  what  was  due  from 
persons  residing  within  the  parish,  but  on  what  was  due  from  foreigners.  Such  indeed 
was  the  question  in  that  cause  ;  but  still,  as  the  defendants,  if  they  failed  to  establish 
a  special  custom  for  foreigners,  would  have  been  liable  according  to  the  general  custom 
of  the  parish,  they  were  necessarily  called  upon  to  shew  what  the  custom  was,  and  so 
also  was  the  plaintiff;  for  it  depended  upon  that  what  decree  he  should  have.  It 
seems  to  me  to  be  clear,  that  if  there  had  been  any  such  custom  as  is  now  set  up,  the 
defendants  would  have  reverted  to  it  as  a  subsidiary  defence.  The  issue  in  that  case 
therefore  did  involve  this.  BuUnwn  v.  Balaam  was  a  suit  by  the  same  plaintiff,  and 
about  the  same  time.  The  plaintiff,  in  that  case,  speaks  of  a  recompence,  but  means 
a  full  recompence.  The  answer  insists  upon  the  dovecot  and  the  4d.  for  the  orchard — 
6d.  an  acre  for  Needham  grounds.  Needham  is  not  in  question  now ;  but  it  is  not 
within  the  excepted  lands,  and  therefore,  if  the  modus  ex-[282]-isted,  it  covered 
Needham  land.  For  Ladwas  Marsh  2d.  an  acre,  or  the  tenth  penny  which  it  produces. 
This  marsh,  is  one  of  those  now  in  question.  This  is  quite  unconnected  with  the 
present  defence.     Another  cause  was  Mallahar  v.  Fiiicham,  1702,  in  which  the  decree 
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and  depositions  have  been  found,  but  no  pleadings ;  the  substance  of  them,  however, 
is  in  the  decree.  The  vicar  states  himself  to  be  entitled  to  the  tithes  in  kind,  or  some 
satisfaction  in  lieu  thereof :  the  defendant  admits  the  plaintiff  to  be  entitled  to  the 
tithes  in  kind  of  calves,  foals,  lambs,  wool,  and  other  minute  tithes,  or  some  composi- 
tion for  the  same.  He  denies  that  any  thing  is  due  for  the  herbage  or  depasturage 
of  antient  meadow  or  pasture  ground,  when  fed  with  barren  cattle ;  and  he  says  that 
nothing  is  by  law  due  for  the  aftermath  or  after-feed  of  lands  mown  ;  and  that  the 
tithe  of  herbage  belonged  to  the  parson.  He  adds  a  curious  circumstance — "  He 
believes  that  the  plaintiff,  since  he  became  vicar,  hath,  in  lieu  of  such  vicarial  tithes, 
endeavoured  to  set  up  a  modus  or  custom  of  paying  yearly  by  the  acre  and  to  impose 
such  mode  of  tithing  upon  the  parishioners,  as  he  or  his  collector  could  by  fear  or 
threats  itifluence."  The  decree  directs  the  defendant  to  pay  to  the  plaintiff  for  the 
tithes  of  the  pasturage,  and  of  seven  acres  in  Needham,  the  sum  of  1.5s,  being  the 
sum  agreed  upon,  with  costs  ;  and  as  to  aftermath,  a  case  to  be  made.  The  costs 
shew  that  this  was  adverse  :  it  is  clear,  that  the  satisfaction  mentioned  in  the  bill, 
and  called  a  composition  in  the  answer,  meant  a  full  satisfaction  by  agreement,  and 
that  the  1.5s.  was  that  satisfaction.  The  depositions  in  that  case  were  those  of  John 
Heming,  the  incumbent  of  Walshem,  a  neighbouiing  parish,  who  deposed  that  when 
sheep  were  depastured  in  Elm,  and  shorn  in  his  parish,  he  received  the  tithe  in  kind, 
and  paid  to  the  vicar  of  Elm  a  rate  for  the  time  they  were  thei'e  ;  and  that  when  sheep 
were  depastured  in  his  parish,  and  shorn  in  Elm,  and  the  vicar  i-eceived  the  tithe  of 
wool  in  kind,  he  received  from  [283]  the  vicar  of  Elm  a  rateable  sum  : — and  of 
William  Gore,  who  proved  the  payment  of  tithes  in  kind  for  calves,  lambs,  and  wool. 
There  is  much  other  evidence  to  the  same  effect,  all  of  which  is  totally  destructive 
of  the  3d.  an  acre  now  relied  on. 

The  proceedings  produced  on  the  other  side  are  in  a  cause  of  Challis  v.  Jems,  9  Ann. 
171 1,  which,  in  substance,  related  to  a  question  between  the  vicar,  who  is  the  plaintiff, 
and  the  rector,  as  to  the  tithe  of  cole-seed,  hemp,  and  flax.  There  is  another  suit 
between  Challis  and  Jervis,  and  some  other  persons,  in  the  10th  year  of  Geo  1,  1724, 
which  is  more  material  to  the  present  claim,  in  which  it  seems  to  me  clear,  that  the 
payments  were  insisted  upon  as  compositions  valid  for  want  of  due  notice.  The  defen- 
dant Hunt  expressly  so  states  it.  The  defendant  Coe  says,  that  besides  some  lands 
under  Mr.  Fountayne,  which  are  not  now  in  question,  he  had  some  other  lands  con- 
sisting of  sixty-five  acres  and  eighty  acres,  on  which  he  depastured  cattle,  but  the 
number  he  cannot  set  forth,  by  reason  that  in  1719  and  1720  thei'e  was  an  agreement 
between  the  plaintiff"  and  the  defendant,  that  the  defendant  should  pay  to  the  plaintiff 
3d  an  acre  for  or  in  lieu  of  the  vicarial  tithes  due  from  the  defendant  to  the  plaintiff'. 
Hangar  v.  Sandfonl,  1  James,  the  plaintiff'  was  lessee  of  Danks  the  Vicar,  and  states  his 
claim  to  tithes  in  kind.  TiUotson  v.  CliaUi^,  10  Ann.  is  between  a  rector  and  vicar  as 
to  cole-seed,  hemp,  and  flax,  and  a  decree  for  the  vicar.  Danks  v.  Xiilting,  6  Will.  & 
M.  1695,  a  passage  is  relied  on  in  the  answer,  in  which  the  defendant  says,  that  for  the 
last  forty  years  he  fed  forty  acres,  and  paid  yearly  a  composition  or  sum  of  money  of  10s. 
in  lieu  of  all  tithes  yearly  arising  upon  the  forty  acres.  This  shews  the  payment  of  3d.  an 
acre,  but  hardly  deserves  to  be  considered  material  evidenceof  a  modus,  whenit  isopposed 
in  the  manner  stated.  Clarke  v.  Bruce,  9  Geo.  3, 1  cannot  treat  as  any  material  evidence 
upon  this  question.  [284]  I  understand  the  other  records  produced  to  do  nothing 
more  than  to  shew  claims  on  the  part  of  the  vicar  not  made  effective.  These  do  no 
more  than  prove  what  is  admitted,  that  the  present  usage  has  prevailed  for  a  long  time. 
They  can  go  no  farther. 

The  evidence  aflords  demonstration,  that  thei-e  was  no  such  usage  as  that  now  relied 
on  in  the  parish  shortly  before  the  period  to  which  the  evidence  on  the  part  of  the 
defendant  has  carried  it,  and  demonstrates  also,  that  no  such  usage  was  even  in  the 
imagination  of  the  parishioners.  It  enables  us  to  conjecture  how  it  originated  and  was 
established.  The  defendant  Fincham,  soon  after  1702,  tells  us,  it  was  an  attempt  made 
at  that  time  by  the  vicar,  probably  because  it  was  for  his  interest. 

I  enteitain  no  doubt  whatever,  that  the  prevalence  of  the  present  custom  was  subse- 
quent to  that  era. 

I  have  doubted  about  an  issue.  My  doubt  was  founded  upon  this,  that  the  point 
must  be  decided  upon  the  inference  to  be  drawn  from  the  testimony  of  witnesses.  If 
the  witnesses  themselves  could  be  examined,  I  would  send  it  to  a  Jury;  but  the 
testimony  of  these  witnesses  must  be  submitted  to  the  Jury,  as  it  is  to  me,  upon  paper. 
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And  I  think  the  evidence  so  conclusive,  that  were  a  Jury  to  decide  against  it,  1  should 
feel  myself  bound  to  send  it  back  again. 

Decree  without  costs  in  consideration  of  the  long  usage. 

[285]  RiCH.iRD  Porter  Ward  and  Others  v.  Henry  Hoste  Henley  and 
Others.  Exch.  Ch.  in  Eq.  Nov.  15,  20,  1825 ;  June  29,  1826  ;  Jan.  3Ist,  1827. 
— The  liability  of  sureties  in  a  replevin  bond,  is  limited  to  the  amount  of  the 
rent  in  arrear  at  the  time  of  the  distress,  and  costs  ;  and  they  are  not  liable  for 
subsequent  rent :  and  therefore,  where  on  the  trial  of  an  action  of  replevin,  a 
verdict  was  taken,  by  agreement  between  the  plaintiff  in  the  action,  and  the 
avowant,  for  the  penalty  of  the  bond,  subject  to  a  reference,  not  only  as  to  the 
amount  of  the  rent  due  at  the  time  of  the  distress,  but  of  the  rent  then  due,  and 
also  of  certain  penal  rents,  (the  sureties  being  no  parties  to  such  agreement),  and 
the  arbitrator  awarded  damages  to  the  full  amount  of  the  penalty  of  the  bond  ; 
the  Court  held  that  the  sureties  were  entitled  to  be  relieved  from  the  bond,  it 
appearing  that  the  rent  originally  distrained  for  had  been  fully  paid  before  the 
trial  of  the  replevin. 

The  bill  in  this  case  stated  an  indenture  of  lease  dated  the  8th  April,  1818,  by 
which  the  defendant,  Henry  Hoste  Henley,  demised  to  the  defendant  William  Ward, 
for  a  term  of  fourteen  years  from  the  25th  March,  IS  18,  a  dwelling  house,  lands,  and 
premises,  at  Lyme  Regis,  in  the  county  of  Dorset,  at  the  yearly  rent  of  3201.  for  the 
first  two  years,  and  3701.  for  the  remaining  twelve  years,  by  four  equal  quarterly 
payments,  on  the  four  usual  feasts  or  days  of  payment  of  rent.  And  also  under  the 
further  several  yearly  rent  of  101.  for  every  acre  of  the  said  premises,  in  the  nature 
of  a  penalty  for  miscultivation,  mismanagement,  and  breaches  of  covenant  therein 
mentioned. 

That  the  said  William  Ward,  in  pursuance  of  the  lease,  entered  into  possession  of 
the  demised  premises,  and  became  tenant  to  the  said  Henry  Hoste  Henley,  upon  the 
terms  thereof. 

That  the  rent  of  3701.  for  the  said  demised  premises  having  become  in  arrear,  the 
defendant  Henley,  on  the  25th  day  of  October,  1822,  distrained  upon  the  cattle,  goods, 
and  chattels  of  the  defendant  Ward,  for  the  sum  of  7561.  and  upwards,  then  alleged 
to  be  due  to  Henley,  from  Ward,  for  the  said  rent  of  3701.  up  to  and  inclusively  of  the 
29th  day  of  September,  1822. 

That  on  the  23d  day  of  November  1822,  the  cattle,  goods  and  chattels  were 
replevied,  upon  an  estimate  of  the  value  being  made  and  taken  by  affidavit  according 
to  the  directions  of  the  statute  1 1  Geo.  2,  amounting  to  the  sum  of  9001.,  on  W.  W^ard, 
and  the  plaintiffs  as  his  sureties,  entering  into  and  executing  the  usual  replevin  bond 
to  the  Sheriff,  according  to  the  directions  of  the  statute,  in  the  [286]  penal  sum  of 
20001.  :  and  the  Sheriff  made  deliverance  of  the  said  cattle,  goods  and  chattels,  unto 
the  said  William  Ward,  in  the  usual  course  ;  and  that  soon  afterwards,  one  Thomas 
Edward  Clarke,  the  attorney  and  solicitor  of  the  defendant  Henley,  re-seized,  or 
caused  to  be  re-seized,  the  same  cattle,  goods  and  chattels,  for  and  on  l)ehalf  of  the 
defendant  Henley,  on  the  ground  that  the  said  replevin  had  been  irregulaily  obtained  ; 
and  Clarke  accordingly  soon  afterwards  made  arrangements  for  selling  the  same  under 
and  by  virtue  of  the  original  distress,  as  if  the  same  had  not  been  replevied. 

That  after  such  re-seizure,  it  was  agreed  between  Clarke,  as  the  agent  on  behalf  of 
the  defendant  Henley,  and  Mr.  James  Kingdon,  as  the  agent  on  behalf  of  the  defen- 
dant W.  Ward,  that  a  sale  of  the  said  cattle,  goods  and  chattels,  or  of  a  part  thereof, 
should  take  place,  and  that  Clarke  should  receive  out  of  the  proceeds  of  such  sale  the 
sum  of  40Ul.  for  the  use  of  the  defendant  Henley,  on  account  of  the  arrears 
of  rents. 

That  a  sale  of  part  of  the  .said  cattle,  goods  and  chattels  accordingly  took  place  by 
auction ;  and  out  of  the  proceeds  of  such  sale  Clarke  received  the  sum  of  4001.  for 
Henley's  use;  and  thereupon  the  bailiff,  with  the  said  Thomas  Edward  Clarke's  privity 
and  appiobation  retired  from,  and  relinquished  the  possession  of  such  of  the  said 
cattle,  goods,  and  chattels,  as  were  not  so  sold. 

That  on  the  Sth  day  of  January,  1823,  the  further  sum  of  921.  10s.  for  a  quarter  of 
a  year  of  the  said  rent  of  3701.  up  to  and  due  at  Christmas,  1822,  being  then  unpaid, 
Clarke,  by  direction,  and  in  the  name  and  on  the  behalf  of  Henley,  and  before  avowing 
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in  or  upon  the  said  replevin,  again  caused  to  be  distrained  the  goods  and  chattels  of 
W.  Ward  then  on  the  said  premises,  for  the  same  quarter's  rent :  and  which  cattle, 
goods  and  chattels  so  distrained  as  lastly  mentioned,  were  exclusively,  or,  if  not 
ex-[287]-L'lusively,  were  chiefly  such  pai't  of  the  cattle,  goods,  and  chattels  so  first 
distrained  as  aforesaid,  as  remained  unsold  as  aforesaid  :  and  that  the  said  Henry 
Hoste  Henley's  bailiff'  and  solicitor  having  refused  to  accept  a  tender  thereupon  made 
to  them  respectively,  on  behalf  of  Ward,  of  such  sum  of  921.  10s.  the  cattle,  goods 
and  chattels  so  lastly  distrained  were,  under  the  said  Thomas  Edward  Clarke's  direction, 
and  notwithstanding  such  tender,  sold  under  such  last  mentioned  distress  ;  and  that 
by  such  last  mentioned  sale  there  was  raised  and  produced  the  sum  of  1001.  and 
upwards,  for  the  payment  and  satisfaction  of  the  said  quarter  of  a  year's  rent,  amounting 
to  9'2l.  10s.  and  the  costs  attending  such  last  distress  and  sale;  and  such  sum  of  1001. 
and  iipuar-ds  was  received  by  Henley  accordirrgly. 

That  Kingdon,  the  attor-ney  of  W.  War-d,  had,  after  the  r-eplevying  of  the  fir-st 
distress,  and  after  the  execution  of  the  i-eplevin  bond,  several  interviews  with  Clar'ke, 
for  the  pur-pose  of  comirrg  to  some  arTangemeirt  with  reference  to  the  distress ;  and 
that  at  one  of  such  interviews  Clarke,  for  the  first  time,  informed  Kingdon  that 
W.  Ward  had  incurred,  and  made  himself  liable  to  pay,  certain  increased  rents,  which 
he  alleged  were  reserved  by  the  lease,  viz.  101.  a  load  for  dung,  used  upon  the  tillage 
ground  instead  of  the  pasture  ground,  and  101.  per  acre  for  under-letting  cer-tain  parts 
of  the  demised  pr-emises;  and  that  Kingdon  having  thereupon  observed,  that  as  the 
distr'ess  was  (as  in  fact  it  was)  for  the  orriinary  r'ent  only,  Heirley  had  vi'aived  his  r'ight 
and  claim  to  the  said  increased  r-ents,  Clarke  expressly  declared,  that  it  had  never 
been  the  intention  of  Henley  to  have  claimed  the  said  incr'sased  rents  alleged  to  have 
been  incurr'ed  ;  but  although  they  had  not  been  distr'ained  for,  Henley  was  advised  he 
could  avow  for  the  same  under  the  first  distr-ess ;  yet  that  notwithstanding  Henley 
would  probably  not  claim  [288]  such  irrcreased  rents,  if  W.  Ward  complied  with 
Henley's  terms  of  arrangement,  or  to  that  effect. 

That  Kingdon,  being  unable  to  come  to  any  satisfactory  arrangement  with  Henley 
respecting  the  fir'st  distress,  the  action  of  replevin  was  prosecuted  in  his  Majesty's 
Court  of  Common  Pleas  at  Westminster,  by  W.  Ward  against  Henley  and  his  dis- 
training bailifj;  Kober't  Norris  ;  in  which  action  Henley  avowed,  and  Norris,  as  his 
bailiff',  made  cognizance  for  the  arrears  of  the  said  ordinary  rent  of  3701.,  and  also  the 
said  penal  incr-eased  rents  ;  arrd  that  ther-eupon  W.  War-d  applied  to  the  Court  of 
Common  Pleas  for  permission  to  bring  into  Court  the  amount  of  the  arr-ears  of  the 
said  or-dinary  rent  of  3701.  then  r-emaining  unpaid  :  and  that  the  said  Court  having 
granted  such  permission,  W.  Ward  paid  into  the  said  Court,  in  that  action,  the  sum 
of  3101.  6s.,  which,  together  with  the  amount  of  land-tax  paid  by  W.  Ward  in  respect 
of  the  said  premises,  and  with  the  said  4001.  raised  arrd  received  by  Henley  as  afore- 
said, \vas  equal  to  the  arr-ears  of  the  said  year-ly  rent  of  3701,  for  which  the  last 
mentioned  distress  was  made. 

That  the  said  sum  of  3101.  6s.  was  subsequently  taken  out  of  Court,  and  received 
by  Herrley  ;  and  that  the  action  being  at  issue,  the  same  came  on  to  be  tr-ied  at  the 
last  Summer  Assizes  for-  Dorsetshire,  holden  at  Dorchester,  when  evidence  having  been 
adduced  to  pr-ove  the  amount  of  penal  rents,  a  verdict  was  by  and  with  the  consent  of 
the  parties  to  such  action,  taken  for  the  defendants  in  the  same  action,  with  20001. 
damages  on  the  first  issue,  and  Is.  on  the  other  issues,  and  costs,  subject  to  an  order 
of  nisi  prius  then  made  in  the  said  action,  by  the  consent  of  the  parties  to  such  action, 
for  referring  the  said  damages  to  Thomas  Best,  Esq.  to  be  reduced  by  him  if  he  should 
thirrk  fit,  giving  to  Henley  rerrt  due  to  the  24th  of  June,  then  last,  for  the  said  pr-eraises, 
and  allowing  to  W.  Ward  the  value  of  the  crops  then  upon  the  grounds. 

[289]  That,  in  pursuance  of  the  said  order  of  nisi  prius,  the  said  Thomas  Best 
proceeded  upon  the  said  reference,  and  taking  the  account,  reduced  the  damages 
to  12201.  '  b  .  o 

That  Henley  had,  subsequently  to  the  said  r-eplevin  and  replevin  bond,  had  and 
received  sums  of  money  amounting  in  the  whole  to  a  sum  consider-ably  greater  than, 
and  exceeding  the  value  at  which  the  said  cattle,  goods  and  chattels  seized  on  the 
first  mentioned  distress  were  so  estimated  and  valued  as  aforesaid. 

That  the  said  bond  so  entered  into  by  the  plaintifl's  had  been  assigned  to  the 
defendants  Henley  and  Norris,  and  they  had  commenced  an  action  upon  it  in  the 
Common  Pleas,  against  the  plaintiffs,  for  the  whole  penalty  of  such  bond. 
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The  bill  charged  (inter  alia)  that  the  plaintiffs  were  not,  uor  was  either  of  them, 
consenting  or  privy  to,  or  acquainted  with,  the  said  transactions,  arrangements,  and 
matters,  subsequent  to  the  execution  of  the  said  bond,  or  any  part  thereof,  and  that 
by  the  means  aforesaid  they  had  become  equitably  discharged  from  the  said  bond. 

The  bill  prayed  an  injunction  to  restrain  the  defendants  Henley  and  Norris  from 
prosecuting  the  action,  and  that  the  plaintiffs  might  be  relieved  against  the  bond,  and 
have  the  same  delivered  up. 

The  defendants  Henley  and  Norris  admitted  the  general  statements  in  the  bill,, 
but  stated  that  the  sale  of  the  goods  under  the  first  distress,  was  in  pursuance  of  an 
authority  given  by  W.  Ward,  (stated  in  the  answer),  by  which  he  requested  tbem  not 
to  sell  at  the  expiration  of  five  days ;  but  to  continue  in  possession,  and  sell  at  such 
subsequent  time  as  they  should  think  proper,  giving  notice  ;  and  under  which  authority 
they  continued  in  possession  till  they  received  a  replevin  warrant,  and  were  turned 
out  of  possession  ;  but  it  being  consideied  that  William  W^ard  was  precluded  by 
his  agreement  from  replevying,  they  agaiu  took  [290]  possession,  but  subsequently 
redelivered  the  goods  to  William  ^^"ard. 

They  stated  that  on  the  trial  of  the  action  of  replevin  evidence  was  adduced  to 
prove  the  amount  of  the  penal  rents,  and  the  other  rents  due  ;  and  the  defendant 
Henley  was  proceeding  to  give  further  evidence  upon  that  subject,  when  the  Judge 
observed,  that  as  the  evidence  h;Rl  already  gone  beyond  20001.,  the  penalty  of  the 
bond,  and  the  sureties  could  not  be  liable  above  that  sum,  it  was  useless  to  go  any 
farther  ;  and  therefore  a  verdict  was,  under  the  direction  of  the  Judge,  foinid  for  the 
defendants  in  the  said  action,  with  damages  to  the  amount  of  20001.;  and  that  such 
verdict  was  subject  to  an  older  of  nisi  prius  then  made  in  the  action,  for  referring  the 
damages  to  Thomas  Best,  Esq.  to  be  reduced  by  him  if  he  should  think  fit. 

The  defendants  stilted  at  length  the  order  of  nisi  prius,  by  which  it  was  ordered 
by  the  Court,  by  and  with  the  consent  of  the  parties — That  the  Jury  should  find  a 
verdict  for  the  "defeud.ints,  damages  20001.  on  the  first  issue,  and  Is.  on  all  the  other 
issues,  costs  40s.  And  that  Thomas  Best,  Esq.  should  reduce  the  amount  of  the  said 
damages,  if  he  should  think  fit,  giving  to  the  said  defendant,  Henry  Hoste  Henley, 
rent  due  to  the  24th  day  of  June  then  last,  for  the  premises. 

The  defendant  Henley  admitted,  that  he  had  received  subsequently  to  the  replevin, 
the  sums  of  money  following :— 4001.,  921.  10s.,  3011.  I6s.,  and  1231.  12s.,  makiug 
together  the  sum  of  9671.  i^s.,  which  exceeded  the  sum  of  9001.,  the  value  at  which 
the  said  cattle,  goods  and  chattels  seized  on  the  said  first  distress  were  estimated,  but 
of  which  the  said  sum  of  921.  10s.  was  received  for  subsequent  rent,  and  the  said  sum 
of  1731.  12s.  by  sale  of  the  crops. 

The  defendants  Henley  anil  Norris  admitted  that  they  had  obtaitied  an  assignment 
of  the  bond,  and  had  com[291]-menced  an  action  on  it,  for  the  amount  of  the  final 
judgment  in  the  replevin,  amountiug  to  12201.  Is.  damages,  and  5481.  10s.  costs, 
making  together  17691. 

The  only  evidence  on  the  part  of  the  plaintiffs,  was  that  of  Kingdon,  the  attorney, 
which  merely  went  to  shew  that  the  plaintifls  were  not  aware  of  the  authority  given 
by  William  Ward,  to  the  defendants,  Henley  and  Norris,  to  sell  under  the  first 
distiess. 

The  defendants,  Henley  and  Norris,  proved  by  the  auctioneer,  that  after  the  first 
distress,  the  plaintiffs  claimed  the  goods  distrained,  under  an  alleged  assignment  or 
bill  of  .sale  from  William  Ward,  and  not  as  sureties  in  the  replevin  bond.  They  also 
went  into  some  evidence  to  shew  that  Kingdon  was  the  attorney  employed  not  only 
by  William  Ward,  but  by  the  plaintiffs ;  and  that  if  the  latter  were  not  expressly 
parties,  yet  they  were  piivy  to  and  conusant  of  the  arrangements  between  William 
Ward  and  the  defendants  Henley  and  Norris,  and  their  solicitor. 

The  case  was  argued  on  the  15th  and  20th  days  of  November,  1825,  before  the 
Lord  Chief  Baron  alone,  and  afterwards  on  the  29th  day  of  June,  1826,  before  the 
whole  Court. 

Knight  and  Russell  for  the  plaintiffs,  contended  that  the  landlord  by  selling  the 
goods  after  the  replevin,  had  precluded  the  plaintiffs  from  performing  the  condition 
of  the  bond,  and  that  he  ought  not  to  be  allowed  to  take  advantage  of  his  own  wrong. 
That  the  liability  of  the  sureties  was  confined  to  the  reserved  rent  of  the  property 
due  at  the  time  of  the  first  distress;  and  did  not  extend  to  rent  which  became  due 
subsequently  to  the  replevin  bond,  nor  to  penal  rents,  whether  accrued  due  at  the 

Ex.  Div.  IV.— 22* 


682  WARD    V.HENLEY  l  Y.  &  J.  292. 

time  of  the  first  distress  or  subsequently.  Tliat  tfie  entire  amount  of  tbe  value  of  the 
Mods  at  the  time  of  the  first  distress  had  [292]  been  received  by  Henley,  and  that 
the  bond  had  become  thereby  discharged.  That  the  plaintiffs  were  no  parties  to  the 
reference  at  nisi  prius,  or  the  award,  and  were  not  bound  or  affected  by  it.  And 
they  submitted  generally,  that  the  transactions  between  the  defendant  Menley  and 
William  Ward,  had  in  equity  discharged  the  plaintiffs  as  his  sureties. 

Martin,  H.,  Pepys,  and  Seymour  for  the  defendants,  urged,  that  the  sale  of  the 
goods  after  the  first  distress,  was  by  arrangement  between  all  parties,  and  with  the 
consent  of  the  plaintiHs  as  sureties.  That  during  the  whole  tran.saction  the  same 
attorney  had  been  employed  by  William  Ward,  and  the  plaintiffs  ;  that  though  the 
reference  at  nisi  prius  was  not  expressly  stated  to  be  with  the  consent  of  the  plaintiffs, 
as  the  sureties  in  the  replevin  bond,  yet  the  whole  transaction  shewed  that  they  were 
privy  to  that  reference. 

knight  in  reply,  contended  that  it  was  immaterial  whether  the  sale  of  the  goods 
was  with  or  without  the  assent  of  the  sureties.  The  most  important  point,  viz.  that 
in  every  way  the  landlord  had  recovered  the  full  value  distrained  for,  was  left 
untouched.  'Ihat  the  sureties  had  actually  refused  to  become  parties  to  the  reference 
at  nisi  prius  And  the  order  of  nisi  prius  had,  therefore,  the  effect  of  rasing  their 
seals  from  the  bond.  By  the  order  of  reference,  rent  was  given  to  the  landlord, 
which  could  not  possibly  have  been  recovered  in  the  action  of  replevin. 

Cur.  adv.  vult. 

Jan.  31st,  1827, — Alexander,  Lord  Chief  Baron,  now  delivered  the  judgment  of 
the  Court.  This  is  a  bill  by  the  sureties  in  a  replevin  bond,  to  be  relieved  against 
the  bond  upon  equitable  grounds.  The  relief  is  sought  in  equity  upon  the  [293] 
ground,  that  the  creditor  by  his  transactions  with  the  principal  debtor,  has,  without 
the  consent  of  the  sureties,  placed  them  in  a  worse  situation  than  they  would  have 
been  without  those  transactions.  This  is  an  acknowledged  rule  of  equity,  and  often 
applied.  The  material  facts  of  the  case  are  these  :  the  brother  of  the  plaintiff  was 
tenant  to  the  defendant  at  a  rent  of  3201.  :  there  were  also  in  the  lease  covenants,  on 
a  breach  of  which,  a  large  sum  per  acre  was  made  payable  as  an  augmented  rent,  and 
stipulated  damages.  lient  being  in  arrear  in  October,  1822,  a  distress  was  put  in. 
The  notice  was  for  7501.  and  upwai'ds.  An  application  was  made  by  the  tenant  to 
delay  the  sale,  and  he  agreed  that  the  distress  might  be  kept  on  the  premises,  and 
that  the  agents  of  the  landlord  might  enter  to  take  care  of  the  distress.  After  this 
the  tenant  replevied  :  the  plaintiffs  were  the  sureties  in  the  bond,  which  was  given 
for  20001.  The  landlord's  agent  conceiving  that,  aftei'  the  undertaking  above  mentioned, 
the  tenant  had  no  right  to  replevy,  made  another  distress  :  upon  a  negotiation,  part 
of  the  goods  were  sold,  and  a  sum  of  -1001.  was  paid  to  the  landlord.  An  action  was 
brought  by  the  tenant  against  the  landlord,  in  which  the  tenant  paid  3501.  into  Court, 
that  being  the  sum  which,  with  the  4001.  before  paid,  the  tenant  insisted  was  all  that 
was  due.  This  sum  was  taken  out  of  Court  by  Henley,  the  landlord.  The  action 
went  down  to  trial,  and  by  consent  the  defendant  had  upon  his  avowry  a  verdict  for 
20001.  subject  to  have  the  damages  reduced  by  the  award  of  Mr.  Best.  The  rule  of 
nisi  prius  referred  not  only  the  matters  in  the  case,  but  all  matters  in  difference 
between  those  parties.  Mr.  Best,  by  his  award,  reduced  the  damages  to  12001.  There 
was  a  subsequent  distress  for  subsequent  rent.  It  appears  upon  the  whole  that  more 
has  been  recovered  by  the  landlord  than  the  amount  of  the  debt  for  mere  rent  at  the 
time  of  the  replevin  ;  but  in  the  lease  there  were  the  covenants  before  mentioned,  as 
to  the  mode  [294]  of  management  and  for  the  payment  of  the  augmented  rent,  in 
case  of  any  breach.  Evidence  of  such  breach  was  given  at  the  trial  of  the  action,  and 
also  in  the  reference.  The  arbitrator  took  also  into  the  account,  rent  accrued  after 
the  distress,  the  value  of  the  crops,  and  every  other  question  then  depending  between 
the  landlord  and  his  tenant,  the  parties  to  that  suit. 

This  bill  has  been  exhibited  by  the  sureties  to  be  relieved  upon  these  circumstances 
from  their  bond.  It  is  contended  that  under  these  circumstances  the  plaintiffs,  the 
sureties,  ought  to  be  relieved  from  all  liability  on  their  bond,  upon  the  rules  of  equity, 
to  which  I  have  before  adverted.  It  seems  first  necessary  to  obtain  a  clear  conception 
of  the  nature  and  extent  of  the  liability  undertaken  by  entering  as  surety  into  a 
replevin  bond.  The  distress  is  made  for  rent  in  arrear,  and  the  replevin  bond  is 
given  upon  the  re-delivery  of  the  distress  to  the  tenant ;  and  it  is  conditioned  for  the 
tenant's  prosecuting  with  effect  his  action  of  replevin,  and  for  making  return  of  the 
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goods  distrained,  if  a  return  thereof  should  be  awarded.  The  question  to  be  tried  in 
the  suit  of  replevin  is,  whether  any  and  what  rent  was  in  arrear  at  the  time  when 
the  distress  w;is  made.  The  distress  can  be  sustained  in  respect  of  such  rent  only  ; 
and  to  the  extent  alone  of  such  rent,  as  was  due  at  the  time  of  the  distress.  For 
these  compound  sums,  (and  costs;,  the  replevin  bond  is  a  security,  and  for  these  oidy. 
The  declaration  in  replevin  merely  complains  of  the  unjust  taking  and  detaining  of 
the  plaintiff's  goods  ;  it  is  incumbent  upon  the  defendant  in  replevin,  by  his  avowry 
or  cognizance,  to  justify  the  distress,  by  shewing  a  legal  ground  or  authority  for 
making  it ;  and  it  is  necessary  for  him  to  shew  in  his  avowry  or  cognizance,  that  the 
rent  distrained  for  was  in  arrear  before  the  distress,  and  remaining  so  in  arrear,  the 
distress  was  therefore  made.  The  allegation  that  the  rent  was  in  arrear  at  the  time  of 
[295]  the  distress,  is  put  in  issue  by  the  plea  of  riens  in  arrear,  in  the  manner  alleged 
in  the  avowry  or  cognizance,  and  upon  this  issue,  at  the  trial,  the  defendant  must 
prove  rent  in  arrear  at  the  time  of  the  distress,  otherwise  the  plaintiff  would 
be  entitled  to  a  verdict.  Hence  it  is  obvious  that  the  verdict  upon  the  lecord  in  a 
replevin  suit,  if  found  for  the  defendant,  can  be  so  found  in  respect  or  on  account 
only  of  rent  due  at  the  time  of  taking  the  distress  ;  because,  on  the  issue  joined  on 
that  record,  no  other  rent  but  the  rent  which  was  due  at  the  time  of  the  distress, 
could  be  the  subject  of  enquiry  or  investigation  before  the  Jury.  If  the  defendant 
entitle  himself  to  a  verdict  on  the  issue  of  riens  in  arrear,  he  may  proceed  either  under 
the  Stat.  1  7  Car.  2,  c.  7,  or  at  common  law.  If  he  elect  the  former  course,  he  must, 
besides  the  amount  of  the  arrears  of  rent,  prove  at  the  trial  the  value  of  the  goods 
distrained ;  and  upon  a  verdict  so  constituted,  the  defendant  may  take  judgment  for 
the  amount  of  the  arrears  found  by  the  Jury,  and  may  immediately  thereupon  sue 
out  execution  against  the  plaintiff.  If,  on  the  other  hand,  the  defendant  should  not 
be  prepared  at  the  trial  with  evidence  of  the  value  of  the  distress,  he  must  take  his 
judgment  at  common  law,  pro  retorno  habendo.  The  liability  of  the  sureties  in  a 
replevin  bond,  is  the  amount  of  the  rent  proved  to  be  in  arrear  at  the  time  of  the 
distress,  and  the  costs  of  the  replevin  suit,  to  the  amount  of  the  penalty  in  the  replevin 
bond.  It  has  been  contended  that  the  transaction  between  the  landlord  and  tenant, 
by  which,  part  of  the  cattle,  goods,  <fec.  distrained,  was  sold,  and  4001.  out  of  the 
produce  paid  to  the  landlord,  and  the  rest  disposed  of  with  his  consent,  has  of  itself 
the  effect  of  discharging,  in  equity,  the  bond  against  the  sureties.  This  argument 
proceeds  upon  the  assumption  that  the  sureties  might  have  satisfied  their  obligation, 
according  to  its  true  construction,  by  restoring  the  distress  replevied.  Thev  say 
that  this  mode  of  exonerating  [296]  themselves,  being  rendered  impossible  by  a  trans- 
action between  the  principal  debtor  and  the  creditor  obligee,  thev,  the  sureties,  accord- 
ing to  the  rule  above  stated,  are  thereby  equitably  discharged.  A  great  obscurity 
envelopes  the  facts  in  this  part  of  the  case ;  there  is  conflicting  testimony  as  to  the 
part  which  the  sureties  took  in  this  transaction  ;  on  one  side  they  are  represented  as 
having  had  no  share  in  it  ;  on  the  other  it  is  said,  that  it  was  the  transaction  of  the 
sureties  more  than  of  the  tenant,  the  principal.  It  is  a  satisfaction  to  us  to  be  able 
to  escape  from  the  necessity  either  of  deciding  from  the  uncertain  lights  contained  in 
the  depositions,  which  of  these  representations  is  the  true  one,  or  of  putting  the  fact 
into  a  course  of  ulterior  inquiry.  We  think  we  can  dispose  of  this  caused  without 
reference  to  this  question.  And,  as  we  do  not  decide  this  question,  it  would  be 
misplaced  to  give  a  hypothetical  opinion  upon  the  equity  which  the  facts  are  supposed 
to  raise  ;  we  give  therefore  no  opinion  upon  this  first  point.  There  was,  as  I  have  stated, 
a  second  distress,  and  it  has  been  urged  that  this  also  had  the  effect  of  exonerating  the 
sureties ;  I  pass  this  by  as  a  point  of  no  moment.  I  proceed  to  the  third  point,  upon 
which  our  opinion  is  founded,  viz.  the  transactions  at  the  trial.  'I  he  rent  to  which 
the  sureties  are  liable,  is  the  rent  distrained  for  and  in  arrear  when  the  distress  was 
made  :  in  respect  of  any  subsequent  rent  no  liability,  in  point  of  law,  attaches  upon 
them  under  the  bond,  notwithstanding  a  breach  of  the  bond  may  have  been  incurred 
by  the  non-return  of  the  goods  distrained.  The  issue  on  the  record  in  the  replevin 
suit,  must  necessarily  be  restricted  to  an  enquiry  concerning  the  amount  of  the  rent 
in  arrear  at  the  time  of  the  distress,  and  the  verdict  of  the  Jury  must  be  the  result 
of  an  inquiry  in  respect  of  that  matter  only.  If  a  replevin  cause,  in  which  the  only 
issue  is,  whether  there  was  rent  in  arrear  at  the  time  of  the  distress,  be  referred  at 
[297]  the  trial,  and  by  the  terms  of  the  rule  of  reference,  the  matter  in  difference,  in 
the  cause  be  merely  referred,  the  jurisdiction  of  the  arbitrator  would  be  confined  to 
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the  issue  on  the  record  ;  and  in  such  a  case  he  could  decide  only  on  the  amount  of 
the  arrears  at  the  time  of  the  distress,  in  the  same  manner  as  the  Jury  must  have 
done,  if  the  cause  had  actually  proceeded  to  a  verdict.  In  the  case  put,  the  sui'eties 
in  the  replevin  bond  would  have  had  no  ground  of  complaint,  inasmuch  as  their  liability, 
viz.  the  amount  of  the  rent  in  arrear  at  the  time  of  the  distiess,  would  not  be  altered, 
the  arlsitrator  being  substituted  in  the  place  of  the  Juiy,  and  the  award,  as  well  as  the 
verdict,  must  have  been  confined  to  the  rent  originally  distrained  foi-.  But  if,  at  the 
trial  of  the  action  of  replevin,  the  tenant  and  landloixl,  without  the  knowledge  or 
consent  of  the  sureties  in  replevin,  agree  to  refer  all  matters  in  difference  lietween 
them ;  and  by  the  order  of  reference  give  the  arbitrator  a  power  not  only  of  deciding 
upon  the  quantum  of  rent  due  at  the  time  of  the  distiess,  but  also  authorize  hira  in 
distinct  terms  to  decide  concerning  the  amount  of  rent,  not  only  due  at  a  period  long 
subsequent  to  the  distress,  but  at  a  time  subsequent  to  the  commencement  of  the 
proceedings  in  the  replevin  suit,  and  of  consequence  to  arbitrate  concerning  rent,  in 
respect  of  which,  the  sureties  in  the  replevin  bond  were  not,  uzider  that  bond,  subject 
to  any  liability  whatever,  the  liability  of  such  sureties  would  be  thereby  altered  and 
increased,  because  the  rent  awarded  by  the  arbitrator  might  be  composed  either 
altogether,  or  in  part  at  least,  of  rent  which  became  due  long  subsequently  to  the 
time  of  the  original  distress,  and  with  which  the  replevin  bond  had  nothing  to  do. 
Suppose  goods  to  the  value  of  5001.  to  be  distrained  for  arrears  of  rent,  and  to  be 
replevied  in  the  usual  way,  and  upon  the  usual  replevin  bond  ;  the  rent  actually  in 
arrear  at  the  time  of  the  distress  being  2001.  :  to  this  extent,  and  the  costs,  the  [298J 
sureties  in  replevin  would  be  strictly  liable  ;  and  upon  payment  of  that  amount,  in 
case  of  an  action  on  the  replevin  bond,  they  might  be  relieved  by  a  summary  applica- 
tion to  the  equitable  jurisdiction  of  the  Court,  in  which  such  action  might  lie  pending, 
founded  on  the  stat.  11  Geo.  2,  c.  19;  but  under  a  general  reference  like  that  last 
above  supposed,  the  arbitrator  might  find  10001.  due  to  the  landlord  at  the  time 
of  the  reference,  composed  of  the  2001.  due  at  the  time  of  the  distress,  and  of 
8001.  which  had  become  due  after  such  distress,  and  before  the  time  of  the  reference. 
If  the  sureties  were  to  be  bound  by  the  award,  they  would  be  liable  to  the  whole 
penalty  of  their  bond,  (10001.) ;  in  a  case  where  if  the  Jury  had  found  a  verdict,  their 
legal  liability  could  not  have  extended  beyond  2001.,  (the  amount  of  the  actual  arrears 
at  the  time  of  the  distress,  and  for  which  such  distress  was  made),  and  costs.  Thus, 
under  a  liability  originally  incurred  for  2001.,  the  sureties  might,  without  their  know- 
ledge or  consent,  be  subjected  to  the  payment  of  ISOOl.  more.  If  this  view  of  the 
subject  be  correct,  it  appears  that,  by  the  refeience  in  question,  the  sureties  in  replevin 
were  placed  in  a  different  situation  from  that  in  which  they  would  have  stood,  if  the 
case  had  proceeded  to  a  verdict.  It  may  be  questionable  whether  the  sale  of  the 
goods  distrained  with  the  knowledge  of  the  landlord,  can  be  deemed  material  in  this 
inquiry.  After  the  execution  of  the  replevin  bond,  the  distrainer  has  no  power  or 
lien  of  any  sort  or  description  whatever  over  or  upon  the  goods  which  were  distrained  ; 
the  tenant  may  do  what  he  likes  with  the  goods,  the  property  in  which  remains 
exclusively  in  him,  if  he  has  not  transferred  it  by  sale  or  assignment.  Hrffard  v. 
Alger  (1  Taunt.  2IS).  So  little  does  the  subsequent  disposition  of  the  goods  distrained 
affect  the  liability  of  the  sureties  in  a  replevin  bond,  that  [299J  the  landlord  may 
afterwards  distrain  the  same  goods  for  subsequent  rent,  without  discharging  the 
sureties  in  a  replevin  bond,  entered  into  upon  a  former  distress  of  the  same  identical 
goods,  for  former  rent.  It  may,  however,  be  contended  that,  in  the  present  case,  the 
sureties  have  no  just  ground  of  complaint,  inasmuch  as  evidence  was  gone  into  at  the 
trial,  and  the  right  of  the  defendant  in  leplevin  to  arrears  of  rent  at  the  time  of  the 
distress,  to  the  amount  of  the  penalty  in  the  replevin  bond,  thereby  fully  established 
before  recourse  was  had  to  the  reference  ;  and  that  the  reference  was  for  the  purpose 
of  reducing  and  not  increasing  the  amount  of  the  rent  proved  at  the  trial  to  have 
been  in  arrear  at  the  time  of  the  distress,  and  of  consequence  that  the  proceeding  was 
obviously  advantageous  to  the  sureties.  But  it  does  not  appear  to  be  reasonable  that 
the  landlord  should  have  the  advantage  of  a  general  and  final  adjustment  of  all  accounts 
between  himself  and  his  tenant,  and  at  the  same  time  hold  the  sureties  liajjle  to  any 
balance  that  may  be  found  due  to  him  upon  such  adjustment,  merely  because  such 
balance  may  be  less  than  the  rent  actually  in  arrear  at  the  time  of  the  distress  ;  the 
final  balance  may  be  derived  from  a  settlement  of  various  conflicting  items  in  dispute 
between  the  parties,  and  may  be  constituted  not  of  rent,  but  of  some  claim  of  the 
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landlord  aliunde,  and  in  respect  of  which  the  sureties  were  under  no  liability.  If, 
therefore,  the  landlord  seeks  an  advantage  from  this  mode  of  adjustment,  which  he 
could  not  have  had  from  the  ordinary  course  of  proceeding  by  verdict,  &c.  he  must 
be  considered  to  have  waived  all  claim  upon  the  replevin  bond. 

The  decree  directed  a  perpetual   injunction ;   satisfaction  to  be   entered   in   the 
judgment  at  law  :  no  costs  on  either  side. 


[300]  John  Spong  and  Letitia  hls  Wife,  John  Spong  the  Younger,  LETirrA 
Spong  the  Younger,  Charles  Peneranda  de  Franchimont,  commonly 
CALLED  Baron  de  Franchimont,  and  Rosamond  his  Wife,  Charles  Spong, 
Harriet  Spong,  Eliza  Spong,  and  George  Spong,  Laura  Spong,  Mary 
Spong,  and  Anna  Spong,  Infants,  by  the  said  John  Spong,  their  Father 
and  Next  Friend,  Plaintiffs :  Thomas  Spong,  Daniel  Spong,  William  Spong, 
and  Rosamond  Spong,  Widow,  William  Rowan  and  Martha  his  Wife, 
William  Ab[ngdon  Bowle,s,  and  Mary  Bowles,  Infants,  by  William 
Bowles,  their  Father  and  Guardian,  Defendants.  Exch.  Ch.  in  Eq.  Dec.  19, 
20,  1826;  Jan.  29th,  1827. — There  is  no  distinction  between  a  residuary  and 
a  specific  devise  of  real  estate,  every  devise  of  land  being  in  effect  specific, 
inasmuch  as  a  residuary  devise  will  onlj'  pass  such  real  estate  as  the  testator  had 
at  the  time  of  making  his  will,  and  will  not  pass  real  estates  subsequently 
acquired. — Where  pecuniary  legacies  are  charged  upon  real  and  personal  estates, 
atid  there  is  a  deficiency  of  personal  assets,  the  real  estates,  as  well  those  specifi- 
cally devised,  as  those  devised  under  a  general  residuary  devise  must  make  good 
the  deficiency. 

[Reversed,  3  Bli.  N.  S.  84 ;  4  E.  R.  127;  1  Dow.  &  CI.  365;  6  E.  R.  365.  See 
Conron  v.  Conron,  1858,  7  H.  L.  C.  168;  Mannox  v.  Greener,  1872,  L.  R.  14  Eq. 
456;  Cornwall  v.  Saurin,  1886,  17  L.  R.  Ir.  595;  Robertson  v,  Broadbent,  1883, 
8  A.  C.  812  ;  Bunk  of  Ireland  v.  M'Carthy,  [1898]  A.  C.  181.] 

John  Spong,  by  his  will  dated  20th  August,  1814,  duly  executed  and  attested 
for  the  devise  of  real  estate,  after  directing  all  his  just  debts,  funeral  and  testamentary 
expeuces,  to  be  paid  as  soon  as  conveniently  might  be  after  his  decease ;  he  gave 
and  devised  to  his  wife  the  possession  of  the  dwelling-house  in  which  he  then  resided, 
and  also  of  the  cottage  adjoining,  then  in  the  occupation  of  Andrew  Kemsley,  with 
the  out-buildings,  garden,  and  appurtenances  thereunto  belonging,  free  of  all  rent, 
except  government  and  parochial  taxes,  so  long  as  she  continued  his  widow.  And 
he  gave  and  bequeathed  to  his  said  wife  all  his  furniture,  wines,  moveables  of  every 
description,  not  consisting  of  money  or  securities  for  money,  in  and  about  his  said 
dwelling-house  and  cottage,  out-buildings,  garden,  and  premises,  for  her  natural  life, 
she  continuing  his  widow  ;  and  after  the  decease  of  his  said  wife,  or  her  marrying 
again,  which  should  fiist  happen,  he  gave,  devised,  and  bequeathed  his  said  dwelling- 
house,  cottage,  out-buildings,  garden,  and  premises,  and  his  said  furniture,  and  all 
wines  which  should  not  be  previously  used  by  his  .said  wife,  together  with  his 
moveables  [301]  of  every  description,  not  consisting  of  money,  or  securities  for 
money,  in  and  about  the  said  premises,  unto  and  to  the  use  of  his  son  Thomas  S|jong, 
his  heirs,  executors,  administrators  and  assigns  for  ever.  Also  he  gave  and  bequeathed 
to  his  said  wife  and  her  assigns,  for  her  natural  life,  an  annuity  of  four  hundred 
pounds  :  the  said  annuity  to  be  chargeable  and  charged  on,  and  issuing  and  payable 
as  to  3001  out  of  the  lands  thereinafter  mentioned,  devised  to  his  said  son  'I'homas 
Spong,  and  as  to  1001.  out  of  the  lands  thereinafter  devised  to  his  son  William  Spong, 
and  to  be  paid  and  payable  by  four  even  and  equal  quarterly  payments,  as  therein 
mentioned,  and  with  such  powers  of  entry  and  distress  as  therein  mentioned  :  and 
he  directed,  that  the  several  provisions  made  for  his  wife  should  be  accepted  and 
taken  in  lieu  and  satisfaction  of  dower  and  thirds,  freebench,  and  customary  right. 
Also  he  gave  and  bequeathed  to  his  executor  a  legacy  of  four  thousand  pounds  in 
trust,  to  invest  the  same,  and  pay  the  dividends  to  the  plaintiff'  Letitia  Spong,  the 
wife  of  John  Spong,  during  her  widowhood,  for  her  separate  use  ;  and  after  her 
decease,  to  pay  the  dividends  to  the  said  John  Spong,  for  his  life,  subject  to  his 
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not  alienating  the  same  in  manner  therein  mentioned  :  and  from  and  immediately 
after  the  decease  of  the  said  Letitia  Spong  and  John  Spoiig,  then  he  gave  and  bequeathed 
the  said  principal  sum  of  four  thousand  pounds  upon  trust  for  the  benefit  of  all  and 
every  the  child  or  children  of  the  said  Letitia  Spong  by  the  said  John  Spong  her 
husband,  in  manner  therein  mentioned  :  Provided  always,  that  in  case  all  the  said 
children  should  happen  to  die  before  any  of  them  attained  the  age  of  twenty-one 
years,  and  without  leavitig  lawful  issue  as  aforesaid,  then  upon  trust  that  the  said 
principal  sum  of  four  thousand  pounds  should  sink  into  and  be  deemed  and  taken  as 
part  of  the  residuum  of  his  personal  estate.  Also  he  gave  and  devised  unto  his  son 
Thomas  Spong,  his  heirs  and  assigns,  all  and  every  his  freehold  and  leasehold  estate 
situate  at  Millhall,  East  Mailing,  Aylcsford,  Bur  [302]-ham  and  Ditton,  and  Sand- 
gate,  in  the  said  county  of  Kent,  and  Acton,  in  the  county  of  Middlesex,  therein 
mentioned  and  described  :  To  hold  the  said  estates  and  premises  unto  and  to  the  use 
of  his  said  .son  Thomas  Spong,  his  heirs  and  assigns  for  ever,  subject  to  the  annual 
payment  of  three  hundred  poinids  to  his  said  wife  during  her  life,  part  of  the  said 
yearly  sum  of  four  hundred  pounds  by  his  will  given  to  her;  and  the  annuity  or 
yearly  sum  of  one  hundred  pounds  thereinafter  given  in  trust  for  his  daughter 
Rosamond  Spong.  Also  he  gave  and  bequeathed  to  his  said  son  Thomas  Spong 
all  the  farming  stock,  goods,  and  chattels,  book  debts,  and  things  contained  in  an 
inventory  lately  made  out  by  him,  and  signed  with  his  name,  which  his  said  son 
Thomas  Spong  was  in  possession  of.  And  the  said  testator  thereby  devised  unto 
his  executor  a  messuage  or  tenement  therein  described  in  trust  for  his  son  Daniel 
Spong,  and  his  childi'en,  in  manner  therein  mentioned.  Also  be  gave  and  devised 
certain  premi.ses  called  Snodland  Mill,  and  the  several  cottages  attached  thereto  ;  and 
also  the  drying-houses,  sheds,  and  wharf,  and  about  nine  acres  of  land  thereunto 
belonging,  unto  and  to  the  use  of  his  son  William  Spong,  of  Snodland,  his  heirs 
and  assigns  for  ever,  subject  and  charged  with  the  annual  payment  of  one  hundred 
pounds  to  his  wife  for  her  life,  part  of  the  said  yearly  sum  of  four  hundred  pounds 
given  to  her.  And  he  gave  and  bequeathed  unto  his  executor  and  his  heirs,  for  the 
life  of  his  daughter  Rosamond  Spong,  spinster,  an  annuity,  yearly  rent-charge,  or 
annual  sum  of  one  hundred  pounds,  of  lawful  money  of  Great  Britain,  to  be  issuing 
and  payable  out  of  the  estates  and  premises  devised  to  his  said  son  Thomas  Spong 
as  aforesaid,  for  her  separate  use,  in  manner  therein  mentioned.  And  he  gave 
and  bequeathed  to  his  said  executor  the  sum  of  one  thousand  pounds,  upon  trust 
to  invest  the  same  and  pay  the  dividends  to  the  said  Rosamond  Spong,  for  her  separate 
use,  in  manner  therein  mentioned  ;  and  after  her  decease,  in  trust  for  her  children 
as  therein  mentioned.  And  he  [303]  gave  and  bequeathed  various  other  legacies  to 
the  several  per.sons  therein  named. 

The  will  then  contained  a  passage  in  the  words  following,  viz.  "  And  I  order 
and  direct  the  several  legacies  and  sums  by  this  my  will  given  and  be(jueathed,  or 
which  I  may  hereafter  give  or  bequeath  by  any  codicil  or  codicils  to  this  my  will, 
and  which  shall  not  be  otherwise  directed  to  be  paid,  to  be  raised  and  paid  or  put 
out  and  invested,  as  the  case  may  require,  within  twelve  months  next  after  my 
decea.se  ;  and  I  do  hereby  expressly  charge  and  make  liable  my  real  and  personal 
estate  to  and  with  the  payment  of  the  aforesaid  several  legacies." 

And  after  directing  certain  pews,  in  Aylesford  church,  to  be  used  as  appurtenant 
to  his  estate  at  Millhall,  as  to  all  the  rest,  residue  and  remainder  of  his  real  and 
personal  estate  and  effects  whatsoever  and  wheresoever,  of  what  nature  or  kind  soever 
the  same  did  or  might  consist,  not  thereinbefore  by  him  given  and  bequeathed,  he 
gave,  devised,  and  bequeathed  the  same  unto  his  said  son  Thomas  Spong,  his  heirs, 
executors,  administrators  and  assigns  absolutely. 

And  he  thereby  nominated,  constituted  and  appointed  his  said  son  Thomas  Spong, 
sole  executor  of  his  said  will. 

The  testator  died  in  January,  1815,  and  the  will  was  proved  by  the  sole  executor, 
the  defendant  Thomas  Spong,  who  possessed  himself  of  the  personal  estate,  and  paid 
all  the  debts  of  the  testator,  and  some  of  his  legacies,  but  did  not  pay  or  invest  the 
legacy  of  40001  bequeathed  to  or  in  trust  for  the  plaintiffs  ;  but  he  for  some  years 
subsequently  to  the  testator's  death  paid  the  interest  of  it;  at  length,  however,  he 
declined  to  pay  the  interest,  on  the  ground  of  a  deficiency  in  the  personal  estate. 

In  1824,  the  plaintiffs  filed  their  bill  against  the  several  defendants,  submitting 
that  in  case  of  a  deficiency  in  the  personal  estate,  the  real  estates  of  the  testator 
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ought  to  be  sold  for  the  purpose  of  raising  the  said  sum  of  40001.  and  interest.  And 
the  bill  prayed  accordingly  [304]  an  account  of  what  was  due  to  the  plaintiffs,  in 
respect  of  their  said  legacy  of  40001.  and  interest,  and  also  of  what  was  due  to  John 
Spong  the  younger,  for  a  legacy  bequeathed  to  him  by  the  will,  and  payment  accord- 
ingly :  and"  in  case  the  defendant  Thomas  Spong  should  not  admit  assets,  the  usual 
accounts  of  the  pei'sonal  and  real  estates  of  the  testiitor ;  and  in  case  of  a  deficiency 
in  the  personal  estate,  a  sale  of  the  real  estates,  in  aid  of  the  personalty ;  and  a 
receiver,  and  other  directions. 

The  defendant  Thomas  Spong,  by  his  answer  stated,  that  he  had  exhausted  the 
whole  of  the  personal  estate  and  the  produce  of  the  real  estate,  not  specifically  devised, 
(except  certain  freehold  houses  of  the  value  of  7001.)  in  payment  of  the  testator's 
debts  and  funeral  and  testamentary  expenses,  and  divers  of  the  legacies  given  by  his 
will ;  and  that  he  had  also  out  of  the  rents  and  profits  of  the  testator's  real  estates, 
devised  to  him  by  the  said  will,  duly  paid  and  kept  down  the  annuities  charged  upon 
the  same  ;  and  that  the  produce  of  the  personal  estate  and  eftects  of  the  testator  being 
insufficient  for  the  payment  of  his  debts,  funeral  and  testamentary  expenses  and 
legacies,  he,  the  defendant,  had  also  raised  by  mortgage  of  the  said  estates,  specifically 
devised  to  him,  the  sum  of  42001.  and  the  further  sums  of  10001.  3001.  and  2001.  upon 
his  own  personal  security  by  bond,  in  aid  of  the  said  personal  estate,  and  appropriated 
the  same  as  far  as  it  would  extend,  in  the  payment  of  certain  of  the  legacies  of  the 
testator.  And  the  defendant,  by  his  answer,  stated  his  belief  that  the  whole  of  the 
real  estates  of  the  testator  specifically  devised  to  him  by  the  testator's  will,  would  not 
be  sufficient,  if  sold,  to  answer  and  satisfy  the  several  legacies  given  by  the  will  of 
the  testator,  and  remaining  unpaid,  and  also  the  several  other  claims  and  charges  then 
existing  against  the  testator's  estates. 

Simpkinson  and  Knight  for  the  plaintiffs.  The  legacies  aie  clearly  charged  upon 
all  the  real  estates,  as  well  [305]  those  specifically  devised,  as  the  residuary  real 
estates.  That  the  defendant  Thomas  Spong,  considered  this  to  be  the  true  construc- 
tion is  cleai',  from  his  having  paid  the  interest  of  the  legacy,  from  the  death  of  the 
testator  in  1815,  down  to  1824,  without  alleging  any  deficiency  of  assets.  Some  cases 
have  occurred,  in  which  it  has  been  supposed  that  there  is  a  difference  between  a 
charge  for  debts,  and  a  charge  for  legacies ;  but  though  there  certainly  is  a  class  of 
cases  which  seem  to  create  such  a  distinction,  on  the  ground  that  a  testator  is  morally 
bound  10  provide  for  his  debts  ;  yet,  in  all  the  cases,  the  principle  is,  that  both  debts 
and  legacies  are  a  charge,  and  that  the  testator  intended  to  provide  a  sutticient  fund 
for  them.  Judd  v.  Pratt  (1.3  Ves.  168;  15  Ves.  390),  Growcock  v.  Smith  (2  Cox,  C.  C. 
397),  Co'/mbes  v.  ffii.son  (1  Bro.  C.  G.  273),  have  settled  that  where  there  is  a  charge 
upon  all  a  testator's  real  estates,  copyhold  estates,  though  not  surrendered,  shall  be 
included.  The  reasoning,  throughout  those  cases,  applies  to  the  present.  The  words 
at  the  commencement  of  the  will  are  general.  Supposing  the  will  had  contained  no 
residuary  devise,  could  it  be  contended  that  the  estates  previously  devised  were  not 
charged,  and  if  it  could  not  be  so  contended,  can  it  be  uiged  that  because  the  residuary 
clause  comes  afterwards,  those  words  have  no  effect.  It  is  material  to  recollect  that 
in  the  very  next  clause,  the  testator  devises  his  pews  in  the  church,  evidently  having 
his  estates  in  his  recollection  at  that  time. 

Hose  for  the  defendants  William  Rowan  and  Martha  his  wife. 

Stuart,  for  the  defendants  W.  A.  Bowles  and  Mary  Bowles. 

Fonblanque,  Whitmarsh,  Crawford,  and  Swann,  for  the  defendant  Thomas  Spong. 
The  defendant  Thomas  Spong  is  a  residuary  legatee  of  real  and  personal  estate  ;  [306] 
and  the  question  is,  whether  a  specific  legatee  can  be  called  on  to  make  good  a  defi- 
ciency in  the  assets,  for  payment  of  general  pecuniary  legacies.  Our  proposition  is, 
that  a  specific  legatee  cannot  be  called  on  to  contribute  to  the  payment  of  a  general 
pecuniary  legacy  ;  and  if  he  cannot,  that  a  specific  devisee  cannot,  a  fortiori.  Ciiftun 
V.  Burt  (1  P.  W.  679). 

[Lord  Chief  Baron.  I  take  it  to  be  settled  that  a  specific  legatee  cannot  be  affected 
by  other  legatees.] 

The  rule  equally  applies  to  specific  devisees.  Kif/hllei/  v.  Kifihtleij  (2  Ves.  jun.  328), 
Keeling  v.  Brown  (5  Ves.  361).  The  testator  has  not  in  terms  expressly  charged  all 
his  estates,  but  the  words  "  my  estates "  will  probably  be  considered  sufficient.  In 
Jm/  V.  Campbell  (1  Sch.  &  Lefr.  328),  a  testator,  possessed  of  two  estates,  devised  one 
of  them  to  A.,  and  then  charged  all  his  real  estates  with  the  payment  of  his  debts  and 
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legacies :  Lord  Redesdale  in  that  case  admits  that  there  was  no  intention  to  charge  ; 
but  he  says,  the  devise  cannot  take  effect  because  it  is  against  principle.  This  case  is 
much  stronger,  because  the  testator  has  charged  the  estate  with  an  annuity  to  his 
wife.  The  opinion  of  Lord  Alvanley,  in  Kightley  v.  Kighllei^,  was  given,  after  some 
consideration,  and  was  confirmed  by  him  in  two  subsequent  cases.  In  the  present 
case,  there  is  a  legacy  of  2001.  to  the  wife,  and  a  bequest  of  a  house,  fiu-niture,  and 
other  articles  to  her  for  life,  and  then  over.  How  are  these  conflicting  claims  to  be 
arranged.  If  she  is  entitled  to  the  legacy  of  2001.  it  must  be  raised  in  part  out  of  the 
house  itself.  The  estate  devised  to  Thomas  Spong  is  charged  with  an  annuity  to  the 
wife  for  life,  as  is  the  estate  devised  to  William  Spong,  with  an  annuity  to  her  of  1001., 
but  subject  to  her  releasing  her  dower.  It  is  clear,  that  the  testator  intended  that 
his  estates  should  be  discharged  from  dower,  and  if  she  does  not  receive  the  annuity, 
his  intention  will  be  defeated.  It  is  said,  he  charges  generally  all  his  [307]  estates  ; 
and  it  might  be  so,  if  it  had  not  been  followed  by  the  residuary  devise.  If  the 
testator  intended  the  pecuniary  legatee  to  be  paid,  it  is  equally  clear  that  he  intended 
the  specific  devisee  to  take  the  benefit  provided  for  him.  It  cannot  be  contended, 
that  a  specific  legatee  of  goods  and  chattels  can  be  called  upon  to  contribute  to  the 
payment  of  a  pecuniary  legacy  ;  and  if  he  can  be,  how,  and  in  what  manner,  is  the 
contribution  to  be  made? 

Hayter  for  the  defendant  Rosamond  Spong,  the  testator's  widow,  and  for  the 
defendant  William  Spong. 

Lovat  for  Daniel  Spong,  the  testator's  heir  at  law.  Very  strong  expressions  in 
wills  have  frequently  been  passed  over  by  the  Court,  in  order  to  effectuate  the  general 
intention  of  the  testator.  Bohinsim.  v.  liolniwon  (I  Buit.  38),  Doe  dem.  Strong  v.  Goff.ib) 
In  Jesson  v.  IP'right  (2  Bligh,  1),  Lord  Eldon  expressly  states  it  as  an  established  rule, 
that  where  there  is  a  particular  and  a  general  intent,  the  former  is  to  be  sacrificed  to  the 
latter,  and  that  the  Courts  are  bound  to  give  effect  to  it.  Here  the  testator's  int  ntion 
clearly  was,  that  all  the  devises  and  bequests  in  his  will  should  have  effect,  and  not 
that  any  one  of  them  should  be  disappointed  in  order  to  effect  the  other. 

Simpkinson,  in  reply.  The  question  is,  merely,  what  was  the  intention  of  the 
testator  ;  not  whether  a  pecuniary  legatee  has  a  right  to  call  on  a  specific  legatee  for 
a  contribution.  Joy  v.  Campbell  does  not  appear  to  have  been  decided  on  this  point, 
for  there  does  not  seem  to  have  been  any  argument  on  the  question,  whether  the 
estates  were  charged  or  not.  The  marginal  note  of  that  case  is  evidently  at  variance 
with  the  case  itself.  In  the  teeth  of  the  decree,  it  is  represented,  in  the  latter  part 
of  [308]  the  judgment,  that  the  legacy  was  not  charged — not  on  the  ground  of  any 
intention,  but  that  it  was  against  principle — that  the  testator  should  so  charge  his 
estate.  But  when  the  decree  is  examined,  it  appears  that  the  point  was  expressly 
reserved.  Keeling  v.  Brown  came  on  on  an  exception.  The  question  whether  the 
estate  devised  to  the  widow  was  charged,  was  not  raised  ;  the  only  question  discussed 
was,  whether  she  was  entitled  to  dower  or  not.  The  cases  cited  on  the  part  of  the 
heir  have  no  application.  No  person  can  doubt  that  the  general  intention  will  govern 
the  particular  intention,  if  it  be  clearly  expressed.  The  only  difficulty  in  this  ease  is  with 
respect  to  the  mode  in  which  the  specific  legacies  of  chattels  are  to  contribute.  The 
observations  as  to  the  personal  estate  amount  to  nothing,  the  personal  estate  being 
charged  by  law  ;  the  charge  as  to  the  real  estate  is  not  imposed  by  law,  but  is  a  charge 
which  the  Court  will  carry  into  effect,  according  to  the  intention  of  the  testator. 

The  c;ise  stood  over  for  judgment. 

Jan  29th.— Alexander,  Lord  Chief  Baron.  This  bill  is  brought  by  the  legatees 
of  one  John  Spong  for  payment  of  their  legicies,  and  for  that  purpose  prays  an  account 
of  his  personal  estate  ;  and  if  that  should  be  insufficient,  an  account  of  his  real  estate  ; 
and  that  the  deficiency  may  be  raised  out  of  his  real  estate.  The  question  which  has 
been  argued  is,  whether  the  legacies  ai-e  charged  upon  the  real  estate,  and  also  upon 
some  pei-sonal  estate  specifically  bequeathed.  We  are  not  in  this  case  left  to  implica- 
tion. The  testator  intended  to  express  his  intention  ;  and  what  I  have  to  consider  is, 
the  construction  which  ought  to  be  put  on  the  words  he  has  used,  and  upon  the  effect 
of  those  words,  taking  the  whole  of  his  will  into  consideration.  The  words  are  found 
towards  the  close  of  his  will,  and  are  as  follow— "And  I  order  and  direct  the  seveial 
legacies  and  sums  by  this  my  will  given  and  bequeathed,  or  which  I  may  hereafter 
give  and  bequeath  by  any  codicil  or  co-[309]-dicils  to  this  my  will,  and  which  shall 
not  be  otherwise  directed  to  be  paid,  to  be  raised,  or  paid,  or  put  out  or  invested,  as 

(6)  11  East,  668.     This  case  was  over-ruled  by  Jesson  v.  Wright,  2  Bligh,  1. 
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the  case  may  require,  within  twelve  months  next  aftei'  my  decease.  And  I  do  hereby 
expressly  charge  and  make  liable  my  real  and  personal  estate  to  and  with  the  payment 
of  the  afore-said  several  legacies."  And  after  making  some  arrangement  respecting 
certain  pews,  he  devises  his  residuary  estate  of  all  descriptions  as  follows — "And  as 
to  all  the  rest,  residue,  and  remainder  of  m}^  real  and  personal  estate  and  effects  what- 
soever and  wheresoever,  of  what  nature  or  kind  soevei'  the  same  doth  or  may  consist, 
not  hereinbefore  by  me  given  and  bequeathed,  I  give,  devise,  and  bequeath  unto  my 
son  Thomas  Spong,  his  heirs,  executors,  administrators,  and  assigns  absolutely."  If 
I  could  find  any  solid  distinction  between  the  estates  which  pass  to  the  devisees  by 
special  descriptions,  and  those  which  pass  by  the  residuary  clause,  I  should  entertain 
a  greater  degree  of  doubt  than  I  now  do.  I  cannot  find  any  distinction  which  satisfies 
me,  either  upon  the  words  used  by  the  testtitor,  or  upon  any  rule  of  construction  with 
which  I  am  acquainted.  And  if  all  the  real  estate  which  the  testator  had  at  the  time 
of  making  his  will  must  be  charged  alike,  if  there  is  no  difference  between  them,  it 
seems  impossible  to  resist  the  conclusion,  that  the  estates  given  by  special  descriptions 
are  charged  ;  for  if  they  were  not,  no  part  of  the  real  estate  would  be  charged  ;  and 
then  some  of  the  words  used  in  this  devise  would  be  totally  inoperative.  If  there 
be  any  distinction  between  the  real  estates  devised  before  the  charge  of  legacies  on 
the  real  estate,  and  those  devised  after,  it  must  be  on  the  ground  that  the  intention 
of  the  testator  to  charge  the  one  and  not  the  other  is  sufficiently  marked  by  a  declara- 
tion plain  so  as  to  enable  us  to  make  the  distinction  ;  or  if  such  declaration  plain 
cannot  be  found,  then  it  must  be  contended,  that  by  law  the  prior  devisees  are  entitled 
to  the  advantages  usually  allowed  to  specific  legatees,  and  that  the  residuary  devisee 
is  not  entitled  to  the  [310]  same  advantage.  The  natural  effect  of  the  words  seems 
quite  plain;  it  has  nothing  doubtful  or  equivocal — "I  expressly  make  liable  my  real 
and  personal  estate  to  and  with  the  payment  of  the  aforesaid  several  legacies."  Here 
is  no  limitation,  no  exception,  no  exclusion  of  any  particular  lands.  It  is  the  same  as 
if  he  had  said,  "all  my  real  and  personal  estate."  The  natural  effect,  therefore,  of 
the  words  used  by  the  testator  is  to  charge  all  his  real  estate.  I  see  nothing  in  the 
residuary  clause  to  control  these  words,  or  to  diminish  their  effect.  He  gives  all  the 
rest,  residue,  and  remainder  of  his  real  and  personal  estate  and  effects,  not  before  given 
and  bequeathed,  to  his  son  Thomas  absolutely.  There  is  here  no  distinct  intention 
indicated  b}^  the  testator  to  make  those  more  liable  than  any  other  of  his  real  estates. 
I  must  now  consider  whether  real  estates  passing  by  a  residuary  clause  are,  in  the 
common  course  of  the  application  of  real  assets,  where  the  whole  are  charged  with 
legacies  by  general  words,  charged  differently  from  such  as  are  devised  in  a  more 
specific  form.  Except  in  the  case  of  Jo>/  and  Campbell,  in  the  Irish  Reports,  I  have  not 
found  any  such  distinction  even  pointed  at.  The  distinction  proceeds  upon  a  notion 
of  a  difference  between  a  specific  and  a  residuary  devise.  I  find  no  such  distinction 
warranted.  All  devises  of  freeholds  are  specific.  It  is  so  expressly  laid  down 
by  the  authoi-ities.  In  Iloue  v.  Lord  Dartnioidh  (7  Ves.  147),  the  present  Lord 
Chancellor  says  expressly,  that  every  devise  of  land  is  specific.  That  was  not  a 
mere  passing  dictum,  but  was  material  to  the  question  under  consideration.  The 
question  was,  whether  Lady  Ann  ConoUy,  being  legatee  for  life,  was  to  have  the 
ainiual  produce  of  a  large  sum  of  stock  as  a  specific  legatee,  or  to  have  only  what 
it  would  have  produced  if  converted  into  3  per  Cent.  Aimuities.  It  was  urged  that 
she  was  a  specific  legatee,  because  the  stock  was  given  in  the  same  words  as  the  real 
[311]  estate.  In  observing  upon  that  argument.  Lord  Eldon  uses  the  expression  to 
which  I  have  alluded,  that  every  devise  of  land  is  specific  ;  but  he  says  it  is  different 
as  to  personal  estate.  The  same  Judge  expresses  himself  in  similar  language,  in  Hill 
V.  Cock  (1  Ves.  &  Beam.  175).  The  i^ord  Chancellor  there  says — "The  testator  does 
not  express,  merely,  that  his  real  estate  shall  be  sold  and  converted  into  personalty, 
but  he  takes  both  funds  :  the  residuary  real  estate,  if  I  may  use  that  expression,  every 
devise  of  real  estate,  though  in  form  residuary,  being  specific."  This  view  of  a  devise 
of  land  appears  to  have  been  acted  upon  in  the  case  of  Clifton  v.  Burt  (1  P.  Will.  679); 
that  was  a  question  of  marshalling  in  favour  of  legatees,  and  whether  in  that  way  a 
legatee  should  have  a  charge  upon  fieehold  lands.  The  devi.se  appears  to  have  been 
a  devise  of  the  testator's  freehold  lands  to  one  in  fee  ;  and  Lord  Harcourt  had  decreed 
that  they  should  be  mai'shalled  ;  but  Lord  Macclesfield  i-eversed  the  decree,  and  said — 
"  Though  Equity  will  marshal  assets  in  favour  of  a  legatee,  as  well  as  of  a  simple 
contiact  creditor,  yet  every  devisee  of  land  is  a  specific  legatee."     Lord  Macclesfield 


690  SPONG   V.  SPONG  1T.&J.312. 

therefore  put,  as  to  the  subject  of  marshalling,  a  general  devise  of  land  upon  the 
footing  of  a  specific  devise.  The  principle  of  this  course  is  stated  in  some  of  the  cases  : 
it  is,  that  a  man  cannot  give  by  a  will  any  freehold  estate,  but  what  he  actually  has 
at  the  time  of  making  his  will.  And  as  the  coi-pus  to  be  given  is  perfectly  ascertained 
and  identified,  it  matters  little  whether  it  is  in  the  will  called  by  its  name,  or  whether 
it  is  described  only  as  the  estate  of  its  owner.  The  testator  has  as  much  the  intention 
that  the  devisee  shall  have  that  specific  estate,  as  he  has,  that  the  other  devisees  shall 
have  the  other  estates  which  he  has  more  fully  desciibed.  It  is  quite  otherwise  with 
respect  to  personal  estate,  which  is  always  floating,  and  as  to  which  a  residuary 
bequest  never  has  any  thing  [312]  precise  or  defined.  There  is  a  case  of  Harris  v. 
Ingkdew  (3  P.  Will.  91),  where  also  the  supposed  distinction  between  a  re.siduary  and 
a  specific  devise  seems  to  have  been  over-looked.  It  was  a  question  as  to  a  charge  of 
debts,  but  which  for  this  purpose  is  the  same.  In  that  case  the  testator  after  the 
introductory  words  "my  debts  being  first  satisfied,  I  devise  as  follows:" — He  then 
devised  part  of  his  estate  being  freehold  to  his  brother  in  fee,  to  whom  also  he 
bequeathed  a  term  for  years  ;  other  part,  being  copyhold,  he  devised  to  A.  in  fee ; 
other  part  of  his  freehold  he  devised  to  B.,  and  the  remaining  part  to  C.  in  fee.  No 
distinction  is  made  between  any  of  the  devises,  except  as  to  the  copyhold,  which 
turned  upon  its  being  unsurrendered  If  the  devise  to  C.  were  a  sweeping  residuary 
devise,  this  case  would  prove  that  there  was  no  distinction.  Some  cases  have  occuried 
in  which  it  seems  hardly  possible  that  the  distinction  between  a  specific  and  a 
residuary  devise,  if  it  had  existed  in  the  mind  of  the  Court,  could  have  escaped 
observation.  In  Kightley  v.  Kightley  (2  Ves.  jun.  328),  the  Master  of  the  Rolls  was  of 
opinion  that  the  legacies  were  not  charged  at  all  ;  though  he  thought  the  debts  were ; 
but  it  seems  scarcely  possible  that  he  could  have  considered  that  case  so  much  as  he 
did,  without  pointing  to  such  a  distinction,  if  it  had  existed  in  his  mind  ;  for  there 
were  a  number  of  specific  devises  and  a  residuary  devise,  but  in  discu.ssing  the  question 
as  to  the  charge  on  the  real  estate,  he  treats  them  all  as  specific  devises.  In  Howe  v. 
Lord  Dartmouth  (7  Ves.  147),  Lord  Eldon  expressly  lays  it  down,  that  every  devise  of 
land  is  specific.  That  was  an  important  proposition  with  respect  to  the  case  which  he 
had  to  decide.  In  Keeling  v.  Brotvn,  (5  Ves.  361),  the  question  was,  whether  debts 
were  charged.  There  were  several  specific  devises,  and  a  general  residuary  devise.  The 
Master  of  [313]  the  Rolls  was  of  opinion,  that  the  debts  were  not  charged,  but  does 
not  point  at  any  distinction  between  the  two  sorts  of  devises,  as  to  this  question. 
If  there  be  no  distinction  between  the  residuary  and  the  other  real  estate,  the  con- 
clusion necessarily  follows,  that  they  must  be  all  charged,  the  testator  not  having 
classed  them  either  by  express  words,  or  by  any  declaration  plain,  as  it  is  called.  I 
have  con.sidered  the  arguments  which  have  been  ingeniously  drawn  from  the  limitations 
of  some  of  the  pecuniary  legacies  ;  but  I  think  the  utmost  length  they  go  is  to  excite 
surprise,  that  the  testator  should  have  made  such  a  provision  ;  they  are  not  strong 
enough  to  prove  that  he  has  not  made  it,  and  this  it  is  which  binds  me.  The  words 
expressly  charging  his  real  estates,  without  any  exception  expressed,  or  to  be  inferred 
by  necessary  implication,  are  in  the  will,  and  I  cannot  get  rid  of  them  ;  I  think  they 
are  all  charged.  I  have  had  great  difliculty  about  the  specific  legacy  of  the  furniture 
to  the  wife  foi'  life.  To  make  a  specific  legatee  contribute  to  the  payment  of  pecuniary 
legacies,  is  contrary  to  what  the  Courts  of  Equity  do,  when  they  act  according  to  their 
rules  in  the  distribution  of  assets.  On  the  other  hand,  it  would  be  very  strange  to 
hold  that  the  testator  having  used  one  phrase,  equally  applicable  to  the  specific 
legacies,  and  to  the  specific  devises,  meant  to  charge  the  devises  and  not  the  legacies, 
especially  when  the  purpose  of  charging  the  legacies  is  the  only  reason  that  can  be 
given  for  introducing  into  the  clause  the  personal  estate.  The"  whole  effect  of  the 
provision  is  so  extraordinary,  that  I  cannot  help  suspecting  that  a  provision,  attended 
by  these  consequences,  was  introduced  by  mistake,  or  that  by  mistake  some  words 
have  been  omitted.  I  am  not,  however,  driven  to  act  upon  this  conjecture.  The 
words  are  in  the  will :  they  are  plain  and  intelligible.  The  testator  has  made  the  law 
for  us,  and  it  is  not  permitted  to  us  to  make  a  will  for  him.  The  only  case  which  has 
been  presented  to  the  Court  as  directly  op-[314]-posed  to  this  conclusion,  is  Joi/  v. 
Campbell  (1  Sch.  &  1  Lefr.  328).  In  that  case  the  testator,  William  Brown,  who  was 
indebted  at  his  death,  by  his  will  gave  some  pecuniary  legacies,  and  then  devised  a 
farm  and  premises,  called  Throne,  which  was  leasehold  for  lives,  to  his  nephew 
William,  son  of  his  brother  Thomas,  from  the  time  he  should  attain  twenty-one,  and 
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so  to  the  several  other  children  of  Thomas  in  the  same  manner,  with  a  special  proviso  ; 
that  none  of  the  devises  should  take  effect  until  the  decease  of  Thomas,  as  it  was  the 
testator's  will  that  Thomas  should  have  the  free  use  and  benefit,  profits  and  advan- 
tages, for  his  natural  life,  without  impeachment  of  waste.  And  the  testator,  after 
giving  30001.  among  the  children  of  Thomas,  devised  and  bequeathed  the  residue  of 
his  real  and  personal  estates  to  his  brother  Thomas,  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  appointed  him  and  Joy  and  Campbell  executors,  directing 
further,  that  such  of  the  legacies  therein  mentioned  as  should  remain  unpaid  at  the 
end  of  twelve  months  from  his  dece;ise,  should  be  then  well  and  sutticiently  secured 
upon  his  freehold  or  personal  estate  and  assets,  and  should  bear  legal  interest  from 
thence  until  paid.  There  were  many  other  questions  in  the  cause  which  were 
discussed  at  large.  Upon  the  present  question,  whether  the  legacies  were  charged 
only  upon  the  residuary  estates,  or  in  what  order,  there  is  not  one  word  stated  of 
discussion  at  the  bar.  i3ut  in  the  judgment  of  the  Court  this  is  stated  :  "  The  fund  for 
paying  these  demands  is  only  the  property  passing  under  the  residuary  devise,  after 
the  specific  bequest  to  Thomas  Brown.  It  is  attempted  in  the  subsequent  part  of  the 
will  to  charge  this,  but  that  is  against  principle."  And  in  the  marginal  note  opposite 
to  this  part  of  the  judgment,  it  is  thus  stated:  "A  specific  legacy  cannot,  in  a 
subsequent  part  of  the  will,  be  charged  with  payment  of  debts  or  legacies."  Now, 
[315]  this  must  be  a  mistake.  There  can  be  no  doubt  of  the  power  of  a  testator  to 
do  this ;  the  question  must  always  be,  whether  he  has  or  has  not  done  it.  But  see 
what  the  text  says  :  '■  It  is  a  legacy  as  much  as  any  other  ;  and  it  cannot  be  considered 
that  the  testator  meant  to  give  that  specifically,  and  yet  to  subject  it  in  some  manner, 
as  if  it  formed  part  of  the  residue."  This  is  something  more  plausible.  It  is  put 
upon  the  intention  of  the  testator,  and  it  is  said  that  it  cannot  be  presumed,  that  the 
testator  meant  to  give  anything  specifically,  and  yet  to  subject  it,  as  if  it  formed  pait 
of  the  residue.  And,  it  is  added  "it  niust  be"^  taken  by  the  assignees  of  Thomas 
Brown,  not  subject  to  the  legacies."  Now,  let  us  inquire  what  the  decree  has  done. 
"  It  was  further  declared,  that  the  rents  of  the  lands  of  Throne,  (until  one  of  the  sons 
of  Thomas  Brown  should  attain  twenty-one,  or  all  the  said  sons  should  die  under 
twenty-one),  should  be  considered  as  applicable  to  the  payment  of  the  debts  and 
legacies  of  William  Brown,  considering  them  as  passing  under  the  residuary  clause 
contained  in  the  will  of  William  Brown.  And  his  Lordship  was  pleased  to  reserve 
the  consideration  of  all  question  as  to  the  disposition  of  the  absolute  property  of  the 
said  lands,  until  it  should  appear  whether  the  other  funds,  for  payment  of  the  said 
debts  and  legacies,  exclusive  of  the  said  demand  against  Campbell,  would  be  sufficient 
for  the  payment  of  such  debts  and  legacies,  and  the  costs,  or  not ;  and  also  until  a  son 
of  the  said  Thomas  Brown,  should  attain  the  age  of  twenty-one  years,  or  all  his  sons 
should  die  under  that  age."  The  decree  charges  the  life  interest  of  Thomas  Brown, 
as  if  it  had  passed  under  the  residuary  clause.  By  the  will  the  testator  expressly 
provides  that  none  of  the  devises  should  take  eflect  until  the  decease  of  Thomas,  for 
that  it  was  his,  the  testator's  will,  and  he  did  thereby  direct,  that  his  .said  brother 
should  have  and  enjoy  the  free  use  and  benefit,  [316J  profits  and  advantages  of  said 
farm  and  premises,  from  the  testator's  decease,  for  the  term  of  his  natural  life. 

This  is  a  devise  as  specific  as  any  that  can  be  imagined.  It  is  obvious  that  one 
specific  devise  at  least  is  charged,  and  charged  rateably  with  the  estates  which  passed 
by  the  residuary  clause.  Why,  does  not  appear  on  any  statement,  and  is  not  explained 
in  any  argument.  I  feel,  therefore,  that,  upon  this  point,  it  is  not  a  case  on  which 
any  reliance  is  to  be  put.  In  truth,  some  other  considerable  points  which  arose, 
appear  to  have  engrossed  the  attention  both  of  the  bar  and  the  reporter,  which  may 
account  for  the  seeming  confusion  in  this  part  of  it.  I  should  have  considered  a 
judgment  of  the  noble  and  learned  Lord  upon  this  point  as  a  great  authority,  because 
I  know  well  how  deeply  ho  is  skilled  in  these  subjects  ;  how  laboriously  it  was  his 
habit  to  examine  the  questions  which  came  before  him,  and  how  accurately  he  applied 
his  general  knowledge  to  the  facts  on  which  he  was  to  decide.  But  I  feel  no  confidence 
that  we  know  the  true  state  of  this  case,  or  what  principle  upon  this  subject  it  ought 
to  be  considered  as  establishing 

Upon  the  whole,  therefore,  I  think  that,  in  the  iprincipal  case,  the  pecuniary 
legatees  must  prevail  over  the  specific  devisees,  not  by  the  act  of  this  Court,  nor  by 
any  rule  of  Equity,  but  because  the  testator  has  himself  said  so.  It  is  the  natural 
consequence  of  his  own  words,  which  ought  to  be  controlled  only  by  other  provisions 
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found  in  tlie  same  will,  and  which  nothing  I  can   find  in  the  will  authorises  me  in 
controlling.(a)' 

[317]    Exchequer  in  Equity.     Before  the  Whole  Court. 

WiLLiAJi  Hodgson,  John  Bleaden,  Robert  Hone,  John  Hosler,  and  John 
Roberts,  Plaintiffs;  Edward  Young  Hancock,  Robert  Vazie,  John 
Campbell.  John  Fenton  Cawthorne,  and  Frederick  Langley,  Defen- 
dants.{af  1{S27.  — Certain  persons,  as  directors  of  an  intended  joint  stock 
company,  agreed  to  purchase  mines.  Articles  of  agreement  were  entered  into, 
by  which  the  purchasers  agreed  to  pay  to  the  vendors  the  purchase-money  by 
instalments  ;  and  it  was  provided,  that  if  the  directors  should  not  have  received 
the  deposits  or  instalments  from  the  share-holders  in  time  to  pay  the  purchase- 
money,  they  should  be  allowed  six  months  further  time.  A  bill  was  filed  by  some 
of  the  directors  to  restrain  the  vendors  from  suing  for  the  purchase-money  ; 
alleging  that  the  plaintifls  only  intended  to  become  liable  as  directors,  and  to  the 
extent  of  funds  received  by  them  ;  and  not  to  incur  any  personal  responsibility  ; 
and  that  they  had  no  funds  as  directors.  A  demurrer  was  allowed. — A  Court  of 
Equity  will  interfere  to  correct  a  formal  instrument  in  which  a  mistake  has 
occurred  ;  but  it  is  upon  very  clear  evidence,  generally  written  evidence ;  as 
where  a  marriage  settlement,  executed  in  pursuance  of  previous  articles,  does  not 
follow  the  terms  of  the  articles. — Quisre. — Whether  in  a  suit  by  directors  of 
a  joint  stock  company  all  the  share-holders  must  not  be  made  parties.  It  would 
appear  that  they  must. 

The  bill  stated,  that  the  defendants  Hancock  and  Vazie  were,  in  the  year  1825, 
the  joint  lessees  of  a  certain  tin  [318]  and  copper  mine,  in  the  manor  of  Goonearl,  in 

{of  The  defendant,  Thomas  Spong,  has  appealed  from  this  decree  to  the  House 
of  Lords. 

(a)"  The  plaintiffs  had  previously  filed  a  bill  against  Hancock  and  Vazie  only,  con- 
taining statements  much  to  the  same  effect  as  in  the  present  bill,  but  the  charges  with 
respect  to  the  non-liability  of  the  plaintifi's,  in  case  they  had  not  sufficient  funds,  were 
more  loose  and  general,  and  the  charges  as  to  the  mistake  in  the  articles,  rested  on  an 
alleged  admission  of  Mr.  Florance,  the  attorney,  that  the  aiticles  of  agreement  were 
inaccurately  worded,  so  as  to  convey  a  different  meaning  from  that  which  the  parties 
intended.  The  bill  prayed  the  delivery  up  of  the  articles  to  be  cancelled  ;  or  that  the 
plaintifi's  might  be  declared  to  have  executed  them  as  directors,  and  to  be  liable  only 
to  the  extent  of  the  funds  received  by  them  as  directors  ;  and  an  injunction.  To  that 
bill  the  defendants  demurred  for  want  of  equity  and  for  want  of  parties. 

Dec.  14th,  1826. — The  demurrer  came  on  to  be  argued. 

Knight  ill  support  of  the  demurrer.  No  mistake  is  alleged  by  the  bill  to  have 
been  made  in  the  deed.  According  to  the  deed,  as  stated  in  the  bill,  the  plaintifi's 
are  not  liable  without  having  received  sufficient  funds.  But  if  the  plaintiffs,  as  directors, 
are  by  the  terms  of  the  deed  improperly  made  personally  liable,  still  the  mistake  is 
not  stated  with  sufficient  precision  to  enable  the  Court  to  interfere.  The  bill  is  also 
defective  for  want  of  parties,  ewBry  one  of  the  shareholders  ought  to  have  been  made 
parties.  The  Coui't  cannot  decree  this  need  to  be  delivered  up  to  be  cancelled,  without 
the  permission  of  the  other  directors,  as  they  might  subsequently  file  a  supplementary 
bill  for  a  specific  performance  of  the  articles.  It  is  a  settled  principle  of  a  Court  of  Equity 
to  have  all  parties  interested  in  the  question  before  the  Court,  and  not  to  make  a 
decree  by  parcels,  as  it  would  create  a  multiplicity  of  suits.  The  Lord  Chancellor  has 
decided  in  numerous  instances,  in  cases  of  joint  stock  companies,  that  every  individual 
shareholder  must  be  a  party.  The  principal  case  on  the  subject  is  Van  Sandaii  v. 
Mom'e ;  on  the  argument  of  that  demurrer,  I  cited  all  the  cases  ;  but  the  Lord  Chancellor 
held,  that  there  was  a  great  distinction  between  the  case  of  an  ordinary  partnership, 
and  the  case  of  a  joint  stock  company  ;  that  in  the  former,  contribution  among  the 
partners  might  easily  be  obtained,  but  that  in  the  latter,  it  would  be  almost  impossible. 
The  Vice  Chancellor  has  certainly,  in  some  subsequent  cases,  over-ruled  demurrers 
for  want  of  parties,  but  those  cases  proceeded  on  the  ground  that  a  fraud  had  been 
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the  parish  of  St.  Agnes,  in  the  county  of  Cornwall,  commonly  called  [319]  the  East 
Downs  Mine ;  and  being  unable  to  work  the  same  by  their  own  private  resources, 
formed  a  project  for  est<i,b[320]-lishing  a  joint  stock  company,  for  the  purpose  of  dis- 
posing of  their  interest  in  the  said  mine,  and  of  raising,  at  the  same  time,  a  large  sum 
of  money  ;  and  they  made  arrangements  accordingly,  for  forming  a  company  of 
proprietors  of  the  said  mine  ;  and  after  divers  applications  to  the  plaintiH's  and  other 
persons,  the  piaintifl's,  together  with  James  Fatten  Anstice,  and  the  defendants  John 
Campbell,  John  Fen-[321]-ton  Cawthorue,  and  Frederick  Langley,  were  induced  and 
prevailed  upon  bj^  the  said  defendants  Hancock  and  Vazie,  to  take  upon  themselves 
the  character  and  office  of  directors  of  a  new  company,  to  be  called  the  "  Goouearl 
Mining  Company,"  for  the  purpose  of  carrying  the  said  project  into  effect.  And  it 
was  thereupon  agreed  between  the  defendants  Hancock  and  Vazie,  on  the  one  part ; 
and  the  plaintiffs  and  James  Patten  Anstice,  and  the  defendants  Campbell,  Cawthorne, 
and  Langley,  on  the  other  part ;  that  the  defendants  Hancock  and  V^azie  should  sell 
and  convey  all  their  right  to  and  interest  in  the  mine  to  the  said  proposed  Goonearl 
mining  company  for  the  sum  of  45001.,  to  be  paid  by  insUilments  ;  and  that  the  said 
sum  of  4.5001.  should  be  raised  by  the  sale  of  shares,  under  the  authority  of  the 
company ;  and  that  the  legal  estate  in  the  mine  should  be  vested  in  the  directors  of 

practised  on  the  plaintiffs,  giving  them  an  equity  against  the  defendants  in  the  nature 
of  an  equitable  assumpsit,  as  in  the  Kadish  case,  Col  v.  U'oollcviton,  2  P.  Wil.  154.  Here 
there  is  no  fraud  imputed.  The  directors,  according  to  the  plaintiti's,  are  trustees, 
and  there  cannot  be  a  decree  in  the  absence  of  any  one  of  the  cestuis  que  trust. 

Simpkinson  and  Sclater  in  support  of  the  bill.  The  real  agreement  between  the 
parties  was,  that  the  plaintiffs  should  not  incur  any  personal  responsibility,  but  only 
be  liable  as  directors  to  the  e.xtent  of  the  funds  which  should  come  to  their  hands. 
By  the  articles,  the  plaintiffs  are  made  personally  liable.  The  cases  lately  decided  by 
the  Chancellor  are  contrary  to  all  the  former  decisions. 

Alexander,  L.  C.  B.  I  do  not  mean  to  give  any  opinion  on  one  of  the  points 
raised  upon  the  argument  of  this  demurrer,  1  mean  the  point  with  respect  to  the 
want  of  parties.  I  would  not  have  decided  that  point  without  a  great  deal  of  con- 
sideration ;  for  some  of  the  arguments  have  been  carried  to  the  extent,  that  no  decree 
can  ever  be  made  in  a  suit,  without  having  all  persons  parties  who  may  by  any 
possibility  have  an  interest  in  the  subject  of  the  suit.  I  had  considered  for  many 
years  of  my  life,  that,  generally  speaking,  every  person  interested  must  be  made  a 
party  ;  but  that  this,  though  a  general  rule,  was  not  an  invariable  one,  sometimes 
yielding  to  ciicumstances  for  the  sake  of  convenience.  The  most  familiar  cases  in 
which  the  rule  has  been  departed  from,  are  the  case  of  a  tenant  in  tail,  with 
remainders  over,  in  which  it  is  settled  that  it  is  sufficient  to  make  the  tenant  in  tail 
only  a  party  ;  and  the  case  of  a  bill  against  an  executor  who  sustains  the  rights  of  all 
parties  interested  in  the  personal  estate  under  the  will ;  and  a  decree  is  constantly 
made  in  such  cases,  without  having  the  other  parties  before  the  Court.  These  are 
instances  of  exceptions  to  the  general  rule  :  I  certainly  did  also  understand  that  there 
was  another  class  of  cases,  where  the  parties  interested  were  so  numerous  that  to 
insist  upon  their  being  all  brought  before  the  Court,  woulil  in  effect  amount  to  a 
denial  of  justice ;  and  that  in  such  cases,  the  parties  had  an  opportunity  given  them 
of  going  before  the  Master.  But  when  I  hear  that  the  Lord  Chancellor  has  lately 
decided  to  the  contrary,  I  should  have  hesitated  to  act  on  my  own  opinion,  especially, 
when  I  remember  the  great  anxiety  and  attention  which  that  noble  and  learned  lord 
pays  to  all  cases  before  him.  I  am  glad  that  I  am  able  to  dispose  of  this  case  to  my 
own  satisfaction,  without  adverting  to  this  point.  On  the  other  ground  I  have 
formed  a  very  clear  opinion.  The  whole  bill  points  at  the  correction  of  an  instrument. 
One  part  of  the  prayer  certainly  is,  that  the  instrument  may  be  delivered  up  to  be 
cancelled,  but  on  what  ground  I  am  at  a  loss  to  understand.  The  object  of  the  bill 
seems  to  be,  to  induce  this  Court  to  do  that  which  is  the  province  of  a  Court  of  law, 
either  with  or  without  the  assistance  of  a  Jury,  namely,  to  put  a  legal  construction 
on  this  instrument.  Connecting  the  prayer  of  the  bill  with  the  charges,  it  alleges 
that  the  instrument  does  not  contain  the  intention  of  the  parties,  and  seeks  the 
correction  of  it.  That  such  relief  has  been  given  in  equity,  there  can  be  no  doubt ; 
but  it  has  been  on  a  very  strong  case  supported  by  conclusive  evidence  of  mistake. 
And  if    the  plaintiffs  in  this  case  had  made  out  by  clear  evidence  any  mistake,   I 
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the  said  companv  ;  and  that  such  sale  of  shares  as  aforesaid  should  be  the  source,  and 
the  only  source  or  means  whereby  the  purchase-money  should  be  raised,  or  supplied, 
or  paid.  And  it  was  thereupon  expressly  agreed  and  understood  by  and  between  all 
the  said  parties,  that  the  plaintifts,  and  such  other  persons  as  should  be  the  directors 
of  the  said  company,  should  incur  no  individual  responsibility  whatever  in  the  matter 
of  the  said  agreement;  but  on  the  contrary,  should  enter  into  regular  articles  of 
agreement,  and  execute  the  same  as  directors  or  managers  of  a  company,  and  not  as 
for  themselves  individually.  And  it  was  also  thereupon  further  agreed  and  under- 
stood, that  in  case  no  monies,  or  not  sufficient  monies,  should  be  raised  by  the 
proposed  sale  of  shares  to  the  public,  for  the  purpose  of  discharging  the  said  purchase- 
money,  then,  and  in  such  case,  the  said  purchase-money  should  remain,  either  wholly 
or  in  part,  unpaid,  as  the  case  might  be  ;  and  the  said  defendants,  Hancock  and  Vazie 
should  abide  by  the  loss,  and  the  plaintiffs  and  the  other  directors  should  never  be 
called  on  personally  to  supply  the  deficiency  out  of  their  own  private  means.  That 
[322]  James  Florance,  who  was  then  the  attorney  and  solicitor  of  the  defendants 
Hancock  and  Vazie,  was,  at  their  instance  and  request,  appointed  secretary  of  the 
said  proposed  company,  and  was  instructed  and  employed,  as  well  on  behalf  of  the 
said  defendants  Hancock  and  Vazie,  as  on  behalf  of  the  said  intended  company,  to 
prepare  proper  articles  for  the  purpose  of  carrying  the  agreement  into  effect :  and 
James  Florance  thereupon  prepared  certain  articles  of  agreement,  indented,  which  he 

should  have  been  inclined  to  over-rule  this  demurrer ;  but  we  have  only  before  us  the 
mere  allegation  in  the  bill,  which  amounts  to  nothing.  If  we  were  now  at  the 
hearing,  and  every  thing  in  the  bill  stated  were  established,  I  see  nothing  which 
could  enable  the  Court  to  decide  for  the  plaintiffs.  There  is  only  the  mere  statement 
with  respect  to  Mr.  Florance's  declarations  of  the  effect  of  the  articles  of  agreement. 
What  a  door  would  be  opened  to  litigation  and  expense,  if  an  instrument,  which  must 
be  taken  to  have  been  examined  by  all  parties,  before  the  execution  of  it,  were  to  be 
varied  upon  the  testimony  of  one  witness ;  such  a  proceeding  would  unsettle  all 
transactions.  If  I  could  find  no  authority,  I  should  have  no  difficulty  in  making  this 
one,  so  far  as  my  opinion  would  have  that  effect.  The  cases,  which  have  been 
decided  with  respect  to  varying  instruments,  are  all  different  from  the  present. 
Partnership  articles  expressed  to  be  made  in  pursuance  of  a  previous  agreement  have 
been  corrected  to  answer  that  agreement ;  so  also  in  other  cases,  where  there  has  been 
clear  evidence  of  the  actual  agreement  between  the  parties.  Here,  the  testimony 
depends  on  the  parol  testimony  of  one  person  only.  I  purposely  abstain  from 
expressing  any  opinion  on  this  instrument,  it  is  a  mere  question  of  construction,  and 
I  see  no  reason  to  withdraw  it  from  a  Court  of  law.  The  bill  ought  to  contain  some 
accurate  account  of  the  agreement,  by  which  the  instrument  is  to  be  corrected  ;  I  see 
nothing  of  the  kind  here.     And  the  consequence  is,  the  demurrer  must  be  over-ruled. 

Graham,  B.  I  do  not  think  it  necessary  to  enter  into  this  case  with  the  con- 
sideration of  the  point  which  has  been  argued  with  respect  to  the  necessity  of  making 
every  shareholder  a  party.  I  shall  confine  myself  to  the  other  point.  There  certainly 
are  cases  in  which  a  solemn  instrument  has  been  corrected  by  another  instrument,  or 
by  very  clear  evidence.  The  most  familiar  cases  in  which  instruments  have  been  so 
corrected,  are  the  cases  of  marriage  articles,  intended  to  be  afterwards  carried  into 
eflect  by  a  settlement.  It  turns  out,  after  the  settlement  has  been  executed,  that 
there  is  some  radical  mistake  in  it,  and  this  is  corrected  by  the  previous  articles.  In 
the  present  instance  we  are  to  collect  something  from  which  the  correction  sought  by 
the  bill  is  to  be  made.  Suppose  Mr.  Florance  to  be  called  and  examined,  would  this 
enable  the  Court  to  correct  the  instrument.  The  bill  charges  that  Florance  has 
admitted  that  the  articles  are  inaccurately,  or  inadvertently  and  indistinctly  worded, 
so  as  to  convey  a  different  meaning  from  that  which  the  parties  contemplated  or 
intended.  It  would  be  impossible  for  the  Court  to  correct  a  mistake,  from  the  loose 
way  in  which  it  is  charged.  It  is  very  possible  that  the  plaintiffs  did  not  contemplate 
the  full  effect  of  the  articles,  they  were  too  much  occupied  with  their  grand  object  in 
view,  the  desii'e  of  gain,  to  think  of  loss.  I  do  not  mean  to  put  any  construction  on 
the  instrument  itself.  The  same  construction  must  be  put  on  the  instrument  at  law, 
which  would  be  put  on  it  in  this  Court. 

Gahrow,  B.     I  entirely  concur  in  the  opinion  expressed  by  the  rest  of  the  Court. 

Demurrer  allowed. 
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alleged  to  be  proper  articles  for  the  purpose,  and  to  be  in  all  respects  in  strict  con- 
formity with  the  terms  of  the  said  agreement,  which  articles  were  dated  the  3d  day  of 
August,  1825,  and  purported  to  be  made  between  the  said  defendants  Hancock  and 
Vazie,  of  the  one  part ;  and  the  plaintiffs,  and  the  said  James  Patten  Anstice,  and  the 
defendants  Campbell,  Cawthorne,  and  Langley,  of  the  other  part ;  and  thereby,  after 
reciting  a  lease  of  the  said  mine  to  the  defendants  Hancock  and  Vazie,  and  that  the 
said  company  was  about  to  be  formed  and  established,  of  which  the  parties  of  the 
second  part  had  been  chosen  to  act  as  directors  for,  and  on  behalf  of  themselves  and 
other  the  members  and  shareholders  of  the  said  company.  And  further  reciting,  that 
the  said  last  mentioned  parties,  as  such  directors,  had  agreed  with  the  defendants, 
Hancock  and  Vazie,  to  purchase  their  estate  and  interest  in  the  mine,  to  be  paid  or 
payable  out  of  the  money  to  be  raised  by  the  company,  at  the  times,  and  in  the 
manner  thereinafter  mentioned,  (that  is  to  say),  the  sum  of  lOOOl.  by  the  instalments 
therein  mentioned,  and  that  the  balance  of  the  purchase-money,  (3.5001.),  should  be 
paid  within  twelve  months  from  the  date  of  the  said  agreement,  by  four  quarterly 
and  equal  payments  or  instalments :  that  in  case  there  should  not  have  been  received 
by  the  bankers  of  the  said  company,  or  by  the  directors  for  the  time  being,  the 
deposits  or  instalments  due  from  the  several  share-holders,  so  as  to  enable  the 
directors  to  pay  the  balance  due  on  account  of  the  purchase-money  at  the  time  there- 
inbefore [323]  mentioned,  then,  and  in  such  case,  the  directors  should  be  allowed  a 
further  time  to  pay  such  balance,  until  six  months  after  the  time  or  times  when  the 
said  quarterly  instalments  became  due.  And  the  said  directors  parties  thereto,  did 
thereby  promise  and  agree,  that  out  of  the  payment  so  to  be  made  by  the  subscribers 
or  shareholders  in  the  said  company,  they  would  pay  or  cause  to  be  paid  inito  Hancock 
and  Vazie,  the  purchase  money  or  sum  of  45001.,  or  so  much  thereof  as  should  remain 
due  and  payable,  according  to  the  terms  and  at  the  times  before  specified,  subject 
nevertheless  to  the  aforesaid  proviso  or  condition.  And  it  was  agreed,  that  upon 
failure  of  any  or  either  of  the  said  several  instalments,  on  or  before  the  said  days  or 
times  of  quarterly  payment  as  aforesaid,  whereon  the  said  several  instalments 
fell  due  as  aforesaid,  the  said  deposit  of  10001.  and  all  other  payments  made  in  part 
of  the  purchase  money  to  Hancock  and  Vazie,  should,  if  so  required,  under  their 
hands,  be  wholly  forfeited,  and  might  thenceforth  be  retained  by  them  as  their  own 
proper  money,  by  the  way  or  in  the  nature  of  liquidated  damages  ;  and  that  the  said 
parties  thereto  of  the  second  part,  being  the  directors  of  the  said  company  or  associa- 
tion, should  be  thenceforth  exonerated  and  released  from  all  further  or  other  pay- 
ments, beyond  or  above  what  should  have  been  so  paid,  and  in  ease  of  such  failure 
and  default,  it  was  agreed  that,  in  such  case,  those  presents  and  the  agreement  for  the 
assignment  of  the  said  mine  aud  premises,  should  be  delivered  up  to  be  cancelled, 
and  should  be  null  and  void. 

That  the  plaintiffs  had  lately  discovered,  and  the  fact  was,  that  the  said  articles 
were  at  variance  with  the  real  agreement,  inasmuch  as  they  contained  a  proviso, 
enlarging  the  time  of  payment  to  the  definite  period  of  si.x  months,  in  the  event  of 
a  deficiency  in  the  funds,  that  were  expected  to  be  raised  by  the  sale  of  shares,  thereby 
rendering  the  parties  of  the  second  part,  peisonally  liable  to  pay  the  said  instalments, 
after  the  expiration  [324]  of  such  extended  period  as  aforesaid  ;  whereas  such  proviso, 
if  inserted  at  all,  ought  to  have  enlarged  the  time  of  payment  until  suthcient  funds 
should  have  been  raised  to  answer  the  instalments  ;  and  that  the  said  proviso  was,  in 
fact,  inserted  without  the  knowledge  or  authority  of  the  plaintiffs,  and  without  being 
submitted  to  their  approval,  and  was  inserted  at  the  paiticular  instance  and  request 
of  the  defendants  Hancock  and  Vazie.  And  moreover  the  said  articles  contained  a 
proviso,  for  the  forfeiture  of  the  said  10001.  at  the  option  of  the  parties  of  the  first 
part,  in  the  event  of  the  instalments  being  in  arrearand  unpaid  :  whereas  such  proviso, 
if  introduced  at  all,  ought  to  have  given  an  option  to  the  parties  of  the  second  part 
to  relinquish  the  mine,  and  to  withhold  payment  of  the  said  sum  of  10001.  or  a  pro- 
portionable part  thereof,  in  the  event  of  a  deficiency  or  failure  of  the  expected  funds 
and  resources  :  but  the  last  mentioned  proviso  was,  in  fact,  introduced  at  the  instance 
of  the  defendants  Hancock  and  Vazie,  without  the  authority  of  the  plaintiffs,  and 
without  being  submitted  to  their  approval. 

That  the  articles  were  executed  by  the  defendants  Hancock  and  Vazie,  and  by  the 
plaintiffs  ;  and  that  the  plaintiffs  executed  the  same  in  full  faith  and  confidence,  that 
the  same  were  framed  in  strict  conformity  with  the  terms  of  the  agreement,  and  that 
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the  said  articles  were  never  read  over  or  explained  to  the  plaintiffs  upon  the  e.xecution 
thereof,  or  previousl}'  thereto  ;  and  they  were  induced  to  execute  the  same  upon  the 
representation  of  the  said  James  Fiorance,  and  of  the  defendants  Hancock  and  Vazie, 
who  respectively  assured  the  plaintills  that  the  said  instrument  contained  nothing 
more  than  the  real  agreement ;  and  that  the  plaintiHs  in  executing  the  same  would 
incur  no  personal  responsibility.  That  the  plaintiffs  were  assured  by  the  said  James 
Floiance,  and  by  the  defendants  Hancock  and  Vazie,  and  they  fully  understood, 
expected,  and  believed,  that  the  same  would  be  presently  executed  by  all  the  other 
persons  named  as  par-[325]  ties  thereto,  and  that  the  same  was  not  to  be  delivered  up 
to  the  defendants,  Hancock  and  Vazie,  until  so  executed;  but  the  said  James  Fatten 
Anstice,  and  the  defendants  Campbell,  Cawthorne,  and  Langley,  had  never  executed 
the  same,  though  repeatedly  requested  so  to  do. 

That  Anstice  had  lately  become  bankrupt,  and  Powell  and  Bovill  had  been  appointed 
his  assignees.  That  in  consequence  of  various  circumstances  that  had  occurred  since 
the  said  agreement  was  originally  entered  into,  the  formation  and  establishment  of 
the  said  Goonearl  Mining  Company  had  never  been  carried  into  eft'ect,  the  plaintiffs 
having  been  unable  to  accomplish  such  establishment :  nor  had  any  articles  of 
co-partnership  been  entered  into.  That  no  assignment  of  the  lease  of  the  said  mine 
had  ever  been  made  to  the  plaintiffs,  or  for  their  benefit,  and  they  did  not  intend  to 
call  for  any  conveyance  thereof ;  but  had  signified  their  desire  to  abandon  the  said 
agreement,  and  to  relinquish  any  equitable  right  that  might  have  lieen  confei'red  upon 
them,  by  vii'tue  of  the  said  articles  ;  and  they  claimed  no  estate  in  the  said  mine  or 
lease  ;  and  they  in  the  character  of  dircctoi's  or  managers  of  the  said  proposed  company, 
had  no  funds  or  monies  wherewith  to  discharge  the  said  purchase  money,  as  the 
defendants  Hancock  and  Vazie  well  knew.  'J  hat  the  defendants  Hancock  and  Vazie 
made  applications  to  the  said  James  Fiorance  to  have  the  said  articles  of  agreement 
handed  over  to  them  for  their  perusal  and  inspection,  and  James  Fiorance  was  at 
length  prevailed  upon  so  to  do,  and  accordingly  delivered  the  said  articles  to  the 
defendants  Hancock  and  Vazie  for  their  perusal  and  inspection  only,  and  an  under- 
taking in  writing,  under  the  hands  of  the  defendants  Hancock  and  Vazie,  was  given 
to  the  said  James  Fiorance,  that  the  said  articles  should  be  restored  and  returned  to 
him  when  required.  That  the  defendants  Hancock  and  Vazie  had  refused  to  return 
the  said  articles,  and  had  commenced  an  action  against  the  plaintitt's,  who  were  the 
only  persons  [326]  who  had  executed  the  articles,  as  parties  of  the  second  part,  for 
the  purpose  of  compelling  them  personally  to  discharge  certain  of  the  instalments  of 
the  purchase  money,  then  payable  according  to  the  terms  of  the  said  articles. 

The  bill  prayed,  that  the  articles  might  be  delivered  up  to  be  cancelled,  or  othei-- 
wise,  that  the  defendant  might  execute  a  proper  release  to  the  plaintifi's,  discharging 
them  from  all  individual  liability  :  and,  if  necessary,  that  new  articles  conformable  to 
the  real  agreement  might  be  executed,  the  plaintiffs  oHering  to  execute  the  same,  and 
to  account  foi'  all  monies  come  to  their  hands  as  such  intended  directors  ;  and  for  an 
injunction. 

To  this  bill  the  defendants  derauiTcd  for  want  of  equity,  and  also  on  the  ground, 
that  Anstice,  Powell,  and  Bovill  were  not  parties  to  the  suit. 

Knight,  in  support  of  the  demurrer.  On  the  former  occasion  the  Court  did  not 
decide  the  point  as  to  the  want  of  parties,  but  considered  the  other  ground  a  sufficient 
objection  to  the  bill.  The  Court  refused  leave  to  amend,  and  therefore  the  same  case 
is  again  made  by  a  new  bill.  The  plaintiffs  do  not  allege  that  they  have  not  received 
sufficient  money,  but  carefully  say,  that  there  is  no  money  now  in  their  hands.  Anstice, 
as  a  director,  must  be  considered  as  a  trustee,  and  as  such  he  is  a  necessary  party, 
notwithstanding  his  bankruptcy.  The  defendants  can  do  no  act  without  the  direction 
of  Anstice  as  one  of  the  directors.  Mr.  Fiorance  was  the  attorney  and  agent  of  the 
plaintiffs,  and  if  any  mistake  was  made  by  him,  the  plaintifi's  would  be  bound  by  it; 
but  he  was  satisfied  with  the  deed,  and  they  do  not  ofi'er  to  charge  him  with  a  mistake. 
The  articles  are  not  stated  to  have  been  delivered  in  the  nature  of  an  escrow,  and  if 
they  were,  this  might  be  used  as  an  answer  at  law.  The  actual  custody  of  the  articles 
was  perfectly  immaterial. 

[327]  Simpkinson  and  Sclater,  in  support  of  the  bill.  The  decision  in  the  former 
case  is  no  guide  for  a  decree  in  the  present.  The  demurrer  admits  the  facts  stated 
in  the  bill,  and  the  question  therefore  is  whether,  if  instead  of  demurring,  the  defen- 
dants had  put  in  an  answer,  admitting  all  the  facts,  the  Court  would  not  have  relieved 
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the  plaintiffs]  If  it  would,  then  it  must  do  so  upon  the  demurrer.  At  the  time  of 
the  agreement,  Mr.  Florance  was  the  solicitor  of  the  defendants,  and  not  of  the 
plaintifls,  though  the  plaintiffs  employed  him  to  prepare  the  deed.  He  prepared  the 
articles,  but  not  according  to  the  agreement;  for  the  articles  make  the  directors 
personally  liable,  whilst  it  was  intended  that  they  should  only  be  liable  to  the  extent 
of  the  funds  possessed  by  them.  The  actions  brought  by  the  defendants  against  the 
plaintiffs  are  brought  against  them  individually,  and  not  as  directors. 

[Hullock,  B.  "if  the  deed  were  reformed  in  the  way  desired,  the  action  must  be 
in  the  same  form  ;  you  merel}'  wish  to  change  the  onus  of  proof  ] 

The  Court  has"  interfered  to  correct  mistakes  in  instruments  in  many  cases. 
Henkle  v.  T/ie  Hoiial  Exchange  Asmirance  Company  (1  Ves.  sen.  317),  Babr  v.  Paine 
(id.  4:56),  B'Oliphanl  v.  The  South  Sea  Company.{c)  As  to  the  want  of  parties,  Anstice 
never  executed  the  articles. 

Alexander,  L.  C.  B,  It  is  not  clear  that  we  should  do  substantial  justice  by 
cancelling  these  articles ;  nor  does  it  appear  whether,  by  reforming  them,  we  should 
not  do  substantial  injustice.  But  it  is  admitted  on  the  part  of  the  plaintiffs,  that  if 
they  had  received  the  monies  expected  to  be  raised  by  them,  they  would  then  have 
been  personally  liable.  If  it  were  conditionally  agreed,  that  they  should  be  liable  in 
case  they  had"  funds,  and  should  not  be  personally  liable  ;  [328]  one  would  have 
thought,"  that  they  would  have  stated  in  their  bill,  that  they  had  not  done  that  which 
would  entitle  the"  defendants  to  insist  on  their  liability,  namely,  received  any  funds. 
On  the  contiary,  they  merely  state  that  they  have  not  now  any  funds  ;  not  saying 
whether  they  have  not  in  fact  received  sufficient  funds.  We  ought  therefore,  in  my 
judgment,  to  have  it  clearly  stated  and  shewn,  that  we  should  do  injustice  by  suffering 
the  record  to  go  to  trial  in  its  present  state.  I  am  of  opinion,  upon  the  whole,  that 
the  demurrer  should  be  allowed,  because  the  bill  does  not  state  that  the  plaintiffs  have 
not  received  sufficient  funds. 

Garrow,  B.     I  concur  in  the  judgment  of  the  Court. 

Hullock,  B.  It  has  been  said  that  great  injustice  would  be  done  if  the  defen- 
dants be  suffered  to  try  the  action  without  this  deed  being  reformed.  I  do  not  see 
that  any  injustice  will  "be  done.  The  object  is,  that  it  should  be  stated  at  law  that 
they  have  not  received  funds.  Non  constat,  that,  according  to  the  present  form  of 
the  deed,  they  may  not  be  able  to  effect  that  object,  even  in  the  present  state  of  the 
pleadings.  They  have  stated  in  the  bill,  which  shews  the  attention  of  the  pleader 
to  have  been  called  to  the  subject,  that  they  have  no  funds  in  hand.  This  is  a  sort 
of  negative  pregnant,  being  a  mere  averment,  that  they  have  not  now  any  funds 
derived  from  the  sources  mentioned  in  the  articles,  without  shewing  that  they  never 
have  had  sufficient  funds. 

It  does  not  appear  to  me  to  follow,  ex  necessitate,  that  injustice  will  be  done,  if 
the  cause  be  suffered  to  go  to  trial  with  the  record  in  the  present  state.  And  I  am 
therefore  of  opinion,  that  the  demurrer  should  be  allowed. 

Demurrer  allowed. 

[329]  Simpkinson  applied  for  leave  to  amend  :  but  the  Court  refused  the  applica- 
tion, statii]g  it  to  be  a  case  in  which  an  amendment  ought  not  to  be  allowed. (a) 


In  the  Exchequer  Chamber.    Before  the  Lord  Chief  Baron. 

Glyn,  Bart.,  and  Others,  v.  George  Baster,  and  Lucy,  his  Wife,  and  Others. 
1827.— Devise  and  bequest  of  real  and  personal  estate  in  trust  to  pay  the  rents, 
dividends,  and  interest  from  time  to  time,  as  the  same  should  become  due  and  be 
received,  unto  and  for  the  only  use  and  behoof  of  the  testatoi's  daughter,  for  and 
during  the  term  of  her  natural  life,  and  to  pay  the  same  into  her  own  hands, 
independent  of  her  present  or  future  husband,  and  not  in  any  manner  subject 
to  the  debts,  control,  or  engagement  of  such  present  or  future  husband,  and  her 

(c)  Cited  in  Henkle  v.  Tlie  Royal  Exchange  Assurance  Company. 
(a)  The  action  was  tried  in  the  Common  Pleas,  in  Trinity  Term,   1827,  and  a 
verdict  was  found  for  the  plaintiffs  at  law. 
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receipt  to  be  a  sufficient  discharge  to  the  trustees,   as  if  she   were  sole  and 
unmarried  :  Held,  that  the  wife  had  a  power  of  alienation  of  her  life  interest. 

Thomas  Dreweatt  by  his  will  devised  and  bequeathed  all  his  messuages,  lands, 
tenements  and  hereditaments,  goods,  chattels,  monies,  and  effects,  unto,  and  to  the 
use  of  R.  Harris,  Esq.,  and  the  Rev.  J.  W.  Best,  Cleik,  their  heirs,  executors,  adminis- 
trators, and  assigns,  upon  trust,  after  payment  of  his  debts,  funeral,  and  testamentary 
expences  and  legacies,  "to  pay  the  rents,  dividends,  and  interest  of  my  real  and 
personal  estates,  from  time  to  time  as  the  same  shall  become  due,  and  be  received  unto 
and  for  the  only  use  and  benefit  of  my  daughter  Lucy,  the  wife  of  Mr.  Geo.  Baster, 
for  and  during  the  term  of  her  natural  life,  and  to  pay  the  same  into  her  own  hands, 
independent  of  her  present  or  any  future  husband  ;  and  the  same  shall  not  in  any 
manner  whatever  be  subject  to  the  debts,  control,  or  engagements  of  such  present  or 
future  husband,  and  the  receipt  or  receipts  of  my  said  daughter  [330]  shall  be  sufficient 
discharges  to  my  said  tiustees,  as  if  she  were  sole  and  unmarried."  The  testator 
appointed  Harris  and  Best  executors  of  his  will. 

By  indenture,  dated  9th  February,  1825,  the  defendants,  Lucy  Baster  and  her 
husband,  granted  to  the  plaintiffs,  as  directors  and  trustees  of  the  Globe  Insurance 
Company,  an  ainiuity  of  3761.  for  one  hundred  years,  if  Lucy  Baster  should  so  long 
live,  charged  upon,  and  issuing  and  payable  out  of  all  and  singular  the  freehold,  copy- 
hold, and  personal  estates,  devised  by  the  will  of  Dreweatt,  in  tru.5t  as  aforesaid, 
particularly  certain  sums  of  stock  standing  in  the  name  of  the  testator.  And,  by  the 
same  deed,  Lucy  Baster  an  i  her  husband  assigned  to  the  plaintiff  Denham,  a  trustee 
for  the  other  plaintiffs,  the  dividends  and  income  of  such  stocks,  and  the  rents  issues 
and  profits,  dividends,  interest  and  income,  of  the  real  and  personal  estates,  devised 
in  trust  as  aforesaid,  to  become  due  and  payable  during  her  life,  upon  trust  for 
securing  the  said  annuity,  and  subject  thereto,  for  Lucj^  Baster.  The  deed  contained 
the  usual  letter  of  attorney  and  other  powers,  and,  among  other  covenants,  a  covenant 
for  further  assurance. 

Two  quarters  of  the  annuity  having  become  due,  and  the  trustees  refusing  to  pay 
the  dividends  of  the  stocks,  which  were  admitted  to  be  more  than  sufficent  to  answer 
the  annuity,  to  the  plaintiffs,  otherwise  than  into  the  proper  hands  of  Mrs.  Baster, 
the  plaintitts  filel  their  bill  against  Mr.  and  Mi's.  Baster  and  the  trustees  and  executors 
of  Dreweatt,  for  payment  and  satisfaction  of  their  annuity,  and  in  case  sufficient  assets 
should  not  he  admitted,  seeking  the  usual  accounts. 

Mr.  and  Mrs.  Bastei'  put  in  separate  answers,  by  which  they  confirmed  the  grant 
of  the  annuity,  and  expressed  their  desire  that  a  competent  part  of  the  dividends 
should  be  applied  in  satisfaction  of  it. 

The  trustees  and  executors,  by  their  answer,  admitted  assets,  but  contended,  that 
undei'  the  language  of  the  will,  [331]  they  were  not  justified  in  paying  the  dividends 
otherwise  than  into  the  proper  hands  of  Mi's.  Baster,  as  the  same  should  from  time  to 
time  become  due  and  be  received. 

Clarke  and  Anderdon,  0.,  for  the  plaintiffs. — There  can  be  no  doubt  that  Mrs. 
Baster  has,  under  the  terms  of  the  will,  a  right  of  alienation  :  the  direction  to  pay  the 
rents  and  dividends  into  her  own  h.mds,  is  merely  to  prevent  the  claim  of  her  husband  ; 
but  not  to  deprive  her  of  the  power  of  disposing  of  them.  In  Bromie  v.  Like  (14 
Ves.  .302),  under  a  bequest  of  stock  in  trust  to  permit  a  married  woman  to  receive 
the  dividends  for  life,  for  her  sole  and  separate  use,  and  to  pay  the  same  into  her  own 
proper  hands,  her  receipt  to  be  a  sufficient  discharge,  a  sale'by  her  of  a  part  of  the 
dividends  was  established.  The  point  was  given  up  in  that  case,  and  therefore  no 
opinion  was  given  by  the  Court :  but  in  Eliex  v.  Atkins  (14  Ves.  542),  which  is  a 
stronger  case  th.m  the  present,  for  there  the  trustees  had  expressly  given  notice  to 
the  purchaser  that  they  would  not  pay  the  dividends  to  him,  the  Master  of  the 
Rolls  stated,  that  it  was  the  established  doctrine  that  a  married  woman  could  bind  her 
separate  property,  without  the  trustees,  unless  their  assent  was  rendered  necessary  by 
the  instrument  giving  her  the  property.  And  the  only  doubt  which  the  Court  "had, 
arose  from  Lord  Rosslyn's  observations  in  Mores  v.  Huisk  (5  Yes.  693).  In  Adon  v. 
JFhite  (1  Sim.  &  S.  429),  where  rents  were  directed  to  be  paid  as  the  same  should 
become  due  and  payable,  into  the  hands  of  a  person,  and  not  otherwise,  for  life,  the 
Court  held  that  the  party  had  a  power  to  alienate  the  life  estate. 

Bickersteth  for  the  defendants,  the  trustees.     The  general  rule  that  a  feme  covert 
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is  to  be  considered  as  a  feme  sole  as  to  her  separate  property,  cannot  be  disputed  But 
[332]  the  Court  has  never  gone  so  far  as  it  is  requested  to  do  in  this  case.  In  JF/uMler 
V.  iXewman  (4  Yes.  129),  Lord  Loughborough  observed,  that  if  the  rule,  that  trustees 
must  follow  a  wife's  disposition  over  her  separate  estate  vested  in  them,  was  pushed 
to  its  full  extent,  a  wife  having  trustees,  and  her  property  under  the  administration  of 
the  Court,  would  be  less  protected  than  if  left  to  those  legal  rights  which  the 
husband  cannot,  jure  mariti,  affect,  and  which  rights  cannot  be  taken  from  her  by 
implication  or  inference. 

Alexander,  L.  C.  B.  If  no  modern  case  had  been  cited  to  me,  I  should  have 
thought  that  the  wife  had  an  absolute  power  of  disposal,  on  the  grounds  stated  by  the 
Master  of  the  Rolls,  in  Essex  v.  Atkins.  1  think,  however,  under  the  circumstances  of 
the  case,  the  trustees  were  perfectly  justified  in  refusing  to  pay  the  dividends  without 
the  direction  of  the  Court. 

A  question  was  raised  whether  the  costs  of  the  suit  should  be  paid  out  of  the 
general  estate  of  the  testator,  on  the  ground  that  the  doubt  had  been  raised  by  the 
language  of  the  will,  or  out  of  the  dividends  bequeathed  to  Mrs.  Baster  for  life'!  Ihe 
Chief  Baron,  after  some  consideration,  held  that  the  latter  was  the  proper  fund  for 
payment  of  the  costs. 

[333]     Before  the  Whole  Court. 

Cornish  v.  Tanner  and  Others.  Equit.  Excb.  Feb.  12th,  1827.— A  bill  of  inter- 
pleader ought  to  be  filed  immediately  after  or  before  the  commencement  of  pro- 
ceedings at  law,  and  not  be  delayed  till  after  a  judgment  or  verdict  has  been 
obtained  ;  and  therefore,  where  an  interpleading  bill  was  filed,  after  a  verdict  had 
been  obtained  by  one  of  the  parties,  and  an  injunction  had  been  granted  on  the 
money  being  paid  into  Court ;  the  Court  dissolved  the  injunction,  though  the 
answer  of  only  one  of  the  parties  had  come  in,  the  plaintiff  not  satisfactorily 
accounting  for  the  delay  in  filing  his  bill. 

In  October,  162-5,  the  plaintiff",  who  was  an  auctioneer,  was  employed  by  the  defen- 
dant. Tanner,  to  sell  by  auction  a  quantity  of  plate.  On  the  20th  October,  the  plate 
was  sold  bv  auction,  and  produced  the  sum  of  4421.  6s.  5d.,  which  was  received  by  the 
plaintiff,  and  he  was  about  to  hand  it  over,  after  deducting  his  commission  and  expenses, 
to  Tanner,  when  he  received  a  notice,  dated  the  26th  October,  from  Messrs.  knight 
and  Fyson,  the  solicitors  under  a  commission  of  bankrupt  against  Sir  Walter  Roberts, 
not  to" pay  over  to  any  person  the  produce  of  the  sale  ;  alleging  that  the  plate  was  the 
property  "of  the  bankrupt.  In  consequence  of  this  notice,  the  plaintiff  declined  to  pay 
the  produce  of  the  sale  to  Tanner,  without  an  indemnity ;  and  a  correspondence  took 
place  between  the  plaintiff  and  Tanner.  i  •     -a- 

On  the  3d  February,  1826,  Tanner  commenced  an  action  at  law  against  the  plaintiff, 
and  obtained  a  verdict  at  the  Lent  Assizes  for  4041.  2s.,  being  the  amount  of  the 
produce  of  the  sale,  after  deducting  the  charges  of  the  plaintiff,  ;is  auctioneer. 

Pending  the  correspondence  between  the  plaintiff  and  the  defendant  Tanner,  the 
assignees  under  the  commission  against  Sir  Walter  Roberts  offered  the  plaintilV  an 
indemnity  on  his  paying  over  the  money  to  them.  On  the  U'th  of  February,  1826, 
the  plaintiff  communicated  such  offer  to  Tanner,  and  proposed,  if  he  would  discontinue 
the  action,  to  retain  the  money  for  Tanner,  and  leave  the  assignees  to  bring  an  action. 
Tanner  declined  this  proposal,  and  the  plaintiff  thereup  -n  offered  to  take  an  indemnity 
from  the  assignees,  but  which  the  latter  refused  to  give,  alleging  that  the  plaintiff  had 
concealed  from  them  the  [334]  fact  that  Tanner  had  brought  his  action.  And  the 
assignees  subsequently  brought  an  action  against  Tanner  to  recover  the  amount  of  the 
proceeds  of  the  plate.  . 

On  the  10th  April,  1826,  the  plaintiff  filed  a  bill  of  interpleader  against  lanner, 
and  the  assignees  of  Sir  Walter  Roberts,  and  he  paid  into  Court  the  said  sum  of 
4041.  2s. 

fh"e  bill  was  supported  bv  an  affidavit  that  the  plaintiff  had  filed  his  bill  with- 
out anv  fraud  or  collusion  between  him  and  the  defendants,  or  any  or  either  of 
them  ;  "that  he  had  not  exhibited  the  bill  at  the  request  of  the  defendants,  or  any  or 
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either  of  them  ;  that  the  plaintiff  was  not  indemnified  by  the  defendants,  or  by  any 
or  either  of  them  ;  and  that  he  had  exhibited  his  bill  with  no  other  intent  but  to 
avoid  being  further  molested  by  the  defendants,  in  the  actions  respectively  commenced 
by  them. 

The  defendant.  Tanner,  by  his  answer,  denied  that  the  plate  was  the  property  of 
Sir  Walter  Roberts  or  his  assignees,  and  insisted,  that  even  if  the  assignees  could 
sustain  any  demand  against  him,  (Tanner),  in  respect  to  the  articles  sold,  or  the  pro- 
duce of  the  sale,  yet  that  the  plaintiff  having  sold  the  articles  for  the  defendant,  as  an 
auctioneer  and  agent,  and  having  received  the  produce  of  the  sale  in  that  character, 
and  for  the  defendant's  use,  his  receipt  thereof  was,  as  against  the  assignees,  the 
possession  and  receipt  of  the  defendant  Tanner,  in  respect  of  which  the  assignee,  could 
not  sustciin  any  action  against  him  ;  and  that  therefore  he  ought  to  have  paid  over  the 
amount  of  such  proceeds,  after  deducting  the  expenses  of  the  sale,  to  the  defendant, 
his  principal  and  employer.  The  defendant  also  insisted,  that  the  plaintiff  was  not 
entitled  to  put  him  to  interplead  with  the  other  defendants  ;  and  that  if  he  were  so 
entitled,  he  ought  to  have  filed  his  bill  sooner,  and  not  have  put  the  defendant  to  the 
costs  of  the  action  at  law. 

The  plaintiff  having  obtained  the  common  injunction  for  [335]  want  of  an  answer, 
the  defendant  Tanner,  on  putting  in  his  answer,  obtained  an  order  nisi  to  dissolve  it. 

Merivale,  for  the  plaintiff,  now  shewed  cause.  The  case  stated  by  the  answer  does 
not  entitle  the  defendant  to  have  the  injunction  dissolved.  The  injunction  was 
obtained  on  the  terms  of  paying  the  money  into  Court ;  and  therefore,  if  the 
injunction  be  now  dissolved,  the  plaintiff'  will  be  liable  to  pay  the  money  twice  over. 
The  assignees  of  Roberts  have  not  answered,  and  the  Court  cannot  dispose  of  the  case 
in  their  absence. 

Teed  and  Russel,  J.,  for  the  defendant  Tanner.  This  is  not  a  case  for  a  bill  of 
interpleader ;  the  plaintiff  is  not  a  bailee  or  a  stake-holder,  but  simply  the  agent  of  one 
party  ;  and  he  may  be  compared  to  a  mere  clerk  or  servant  who  had  been  entrusted  to 
receive  money.  An  agent  to  receive  particular  monies  is  bound  to  pay  over  the  same 
to  his  principal,  notwithstanding  the  claims  of  other  persons,  and  cannot  file  a  bill  of 
interpleader.  Nicholson  v.  Knoivlex  (5  Madd.  47).  It  has  been  decided,  that  if  an  action 
be  brought  against  an  auctioneer  for  a  deposit,  he  cannot  file  a  bill  of  interpleader,  if 
he  insists  upon  retaining  either  his  commission  or  the  duty  :  for  he  is  then  not  a  mere 
stake-holder  or  indifferent  person,  but  has  a  personal  question  to  maintain  with  the 
purchaser.  Mitchell  v.  Hayne  (2  Sim.  &  S.  63).  Here  the  parties  do  not  claim  the 
same  thing ;  the  defendant  Tanner  only  claims  the  produce  of  the  sale,  subject  to  the 
plaintiff's  charges :  the  assignees,  if  entitled  at  all,  must  claim  either  the  plate  itself, 
or  the  entire  produce  of  it.  The  plaintiff',  if  he  had  any  right  to  file  a  bill,  ought  to 
have  tiled  it  immediately,  and  not  have  driven  us  to  a  trial  at  law  ;  but  the  treaty 
with  the  assignees  for  an  indemnity,  shews  there  was  col-[336J-lusion.  In  Statham  v. 
Hall  (1  Turn.  30),  the  Court  held,  the  taking  of  an  indemnity  from  one  of  the  parties 
aflorded  evidence  of  collusion,  and  was  an  objection  to  an  interpleading  bill.  The 
affidavit  in  this  case  is  informal,  inasmuch  as  it  does  not  expressly  negative  collusion, 
or  state  that  the  bill  is  filed  by  the  plaintiff  of  his  own  accord.(A)  The  fact  that  the 
assignees  have  not  answered  is  immaterial,  for  the  answer  of  one  defendant  cannot  be 
read  against  another. 


(h)  The   following   is   the  form   of   the   affidavit  as   stated   in   Fowl.    Exch.    P. 
vol.  i.  p.  38. 

"  In  the  Exchequer. 
"  Between  A.  B.  Plaintiff,  and  C.  D.  and  E.  F.  Defendants. 
"  The  above  named  A.  B.,  the  plaintiff  in  this  cause,  maketh  oath  and  saith,  [that] 
the  bill  of  complaint  hereto  annexed,  is  not  exhibited  by  the  consent,  knowledge,  or 
collusion  of  either  of  the  defendants  in  the  said  bill  named,  but  merely  of  his  own  free 
will,  for  relief  in  this  honourable  Court.  A  B 

"Sworn,  &c." 

The  form  of  the  affidavit  in  the  Praxis  Alms,  C.  C.  is  the  following : 
"  The  plaintiff  A.  B.   maketh  oath  and  saith,  that  this  bill  is  exhibited  bv  him 
voluntarily,  and  on  his  own  account,  and  at  his  own  costs,  and  not  at  the  desire,"  or  by 
the  persuasion,  or  at  the  costs  of  any  of  the  parties  defendants  thereto." 
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Merivale,  in  reply.  If  there  is  any  defect  in  the  affidavit,  the  defendant  should 
have  demurred.  In  Hyde  v.  JFarren  (19  Yes.  322),  the  Court  refused  to  dissolve  an 
injunction  in  an  interpleading  suit,  on  the  coming  in  of  one  answer  only  ;  and  said, 
that  if  the  plaintiff  delayed  to  get  in  the  other  answer,  it  would  be  a  special  ground 
for  an  application  to  dissolve  the  injunction,  or  to  have  the  money  paid  out  of  Court. 
Here  there  has  been  no  sort  of  delay  ;  but  the  plaintiff,  according  to  the  rules  of  the 
Court,  has  been  unable  to  get  in  the  other  answer.  In  Stei'enwn  v.  Anderson  (2  Ves. 
it  B.  407),  an  agent,  by  whom  bills  of  exchange  had  been  [337]  received  for  the 
purpose  of  procuring  payment  for  his  principal  was  allowed  to  file  a  bill  of  inter- 
pleader. The  only  real  objection  to  this  bill  is  the  delay  in  filing  it  until  after  the 
verdict,  and  which  was  occasioned  by  the  treaties  between  the  parties. 

Alexander,  L.  C  B.  Some  propositions  have  been  made  in  this  case  to  which 
I  do  not  agree.  First,  it  has  been  stated,  as  an  invariable  rule,  that  an  agent  cannot 
file  a  bill  of  interpleader :  generally  speaking,  the  proposition  may  be  true,  but  the 
rule  is  so  far  from  being  inflexible,  that  it  has  been  departed  from  in  many  instances. 
Secondh',  it  has  been  urged  that  the  Court  cannot  read  the  answer  of  one  defendant 
against  another,  and  that  therefore  the  Court  on  this  application  could  not  look  into 
the  answer  of  the  assignees  of  Roberts.  I  cannot  accede  to  this,  for  though,  as  a 
general  principle,  the  answer  of  one  defendant  cannot  be  read  as  e\adence  against 
another  defendant ;  yet,  supposing  each  of  the  answers  to  set  up  a  diff'erent  case,  or 
a  distinct  claim,  how  could  the  Court  possibly  decide  on  the  case  made  by  the  one 
answer,  without  first  referring  to  that  made  by  the  other,  and  considering  them 
together?  I  think  the  present  case  must  be  decided  entirely  on  the  ground  of  the 
laches  and  delay  of  the  plaintiff.  I  consider  it  due  to  the  public,  and  also  due  to 
this  Court,  that  a  party  seeking  relief  in  an  interpleading  suit,  should  not  delay  filing 
his  bill  until  after  a  verdict  has  been  obtained  against  him,  and  he  has  availed  himself 
of  every  defence  which  he  could  use  at  law.  Prima  facie,  I  think  a  plaintiff  in  au 
interpleading  suit,  guilty  of  such  delay,  ought  not  to  be  relieved.  I  do  not  mean  to 
say,  that  a  case  may  not  arise,  in  which  the  delay  may  be  .satisfactorily  accounted  for : 
that  has  not  been  done  in  the  present  instance ;  and  I  am  therefore  of  opinion,  that 
the  injunction  should  be  dissolved. 

[338]  G.\RROW,  B  I  entirely  concur  in  the  opinion  of  the  Lord  Chief  Baron,  for 
the  reason  lastly  assigned  by  his  Lordship. 

HuLLOCK,  B.  I  concur  in  the  opinion  of  the  Court,  on  the  same  ground.  No 
person  ought  to  be  allowed  to  take  the  chance  of  getting  a  verdict  in  his  favor,  and 
failing  in  that,  to  come  here  and  file  a  bill  of  interpleader,  without  satisfactorily 
explaining  why  he  did  not  file  his  bill  in  the  first  instance.  According  to  my  under- 
standing of  this  case,  there  was  a  good  defence  to  the  action  ;  for  if  the  assignees  had 
any  right  to  the  property,  it  must  have  been  by  relation  to  the  act  of  bankruptcy, 
which  would  have  taken  away  the  right  of  property  in  Tanner.  The  action  was  most 
probably  for  money  had  and  received,  and  a  jury  would  no  doubt  have  taken  into 
their  consideration  the  charges  incurred  by  the  plaintiff.  No  cases  have  been  cited, 
and  I  do  not  suppose  that  there  are  any,  with  respect  to  the  stage  of  proceedings  at 
which  an  interpleading  bill  should  be  filed  ;  but  it  seems  most  proper,  and  most 
consonant  to  justice,  that  it  should  be  filed  at,  or  before,  the  commencement  of  the 
action,  and  not  be  delayed  until  one  of  the  parties  has  been  kept  at  arm's  length  until 
the  very  last  moment. 

Injunction  dissolved. 

[339]    Before  the  Lord  Chief  Baron. 

Leake  v.  Beckett.  Exch.  Ch.  in  Eq.  Gray's  Inn  Hall,  Sittings  after  Term.  Feb. 
26th,  1827. — The  Court  will  not  grant  an  injunction  to  stay  waste,  at  the  instance 
of  a  judgment  creditor,  in  a  suit  by  him  against  the  heir  and  administrator  of 
the  debtor. 

This  was  a  suit  by  a  judgment  creditor  against  the  heir  at  law  and  administrator 
of  his  debtor,  to  obtain  the  benefit  of  his  judgment,  as  against  a  satisfied  mortgaged 
term,  and  a  fraudulent  conveyance  by  the  debtor,  which  were  set  up  by  the  heir 
at  law. 

Stuart  now  moved  on  the  part  of  the  plaintiff  for  an  injunction  to  restrain  the 
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defendant  from  pulling  down  buildings,  cutting  down  timber,  and  committing  other 

waste.  •        r    1 

The  motion  was  supported  by  an  affidavit  of  the  facts,  and  of  a  notice  of  the 

motion. 

Alexander,  L.  C.  B.  You  do  not  swear  that  your  debt  is  in  any  danger  of 
bein"  lost,  if  these  acts  are  permitted.  I  do  not  recollect  such  an  application  as  the 
present,  and  I  should  hesitate  to  make  the  order  without  an  authority. 

On  the  following  day,  Stuart  admitted  that  he  had  been  unable  to  find  any 
authority  for  the  application.  On  which  the  Lord  Chief  Baron  refused  the  motion, 
observing,  that  though  a  clear  case  of  fraud  might  perhaps  be  made  out,  still  it  might 
happen  that  the  plaintiff  had  no  interest  in  the  property. 

Motion  refused. 

[340]  Olding  v.  Glass.  Exch.  Ch.  in  Eq.  Gray's  Inn  Hall,  Sittings  after  Term. 
Feb.  27th,  1827. — The  Court  refused  to  order  an  answer  to  be  taken  off  the  file 
on  the  alleged  ground,  that  it  was  illusory  :  the  defendant  merely  stating  "  that 
he  had  no  knowledge  of  any  of  the  matters  in  the  bill  mentioned,"  and  left  the 
plaintiff  to  except. 

Wakefield  moved  that  the  answer  to  the  amended  bill  might  be  taken  off  the 
file,  as  being  merely  illusory,  the  defendant  only  stating,  that  he  knew  nothing 
of  the  matters  in  the  bill  mentioned.  In  support  of  the  application  he  cited 
Tmnkin  v.  Lethbriilge  (9  Ves.  178),  Baker  v.  Mellish  (11  Ves.  72),  and  Smith  v.  Serle 
(UVes.  415). 

Parker,  T.,  contra.  The  answer  is  proper  and  sufficient,  the  defendant  being 
merely  a  trustee,  who,  instead  of  denying  his  knowledge  of  each  particular  fact  in 
detail,  states  generally,  that  he  knows  nothing  of  the  matters  mentioned  in  the  amended 
bill.  In  Tomkin  v.  Lethhridge,  the  defendant,  after  standing  out  the  process  of  the 
Court,  put  in  an  answer  merely  denying  combination,  and  no  single  fact  was  answered  : 
but  even  in  that  case,  the  answer  was  not  taken  off'  the  file.  In  Barker  v.  Mellkh, 
no  order  was  made.  In  Smith  v.  Serle,  a  full  answer  had  been  put  in  to  the  original 
bill ;  the  bill  was  afterwards  amended,  by  stating  a  different  case,  taken  chiefly  from 
the  answer ;  and  the  question  then  was — Whether  the  facts  stated  in  the  first  answer 
could  be  taken  as  answers  to  the  amended  bill  1  On  a  reference  to  Master  Stratford, 
he  certified  that  he  could  only  report  the  answer  insufficient.  In  a  late  case,  of  Marsh 
V.  Hunter,  a  bill  was  filed  by  trustees  of  a  marriage  settlement,  against  the  husband 
and  wife  ;  the  husband  [lut  in  an  answer,  merely  stating  that  he  and  his  wife  were 
married  at  such  a  time.  On  motion  before  the  Vice  Chancellor,  his  Honor,  though 
he  expres.sed  his  strong  disapprobation  of  the  defendant's  conduct,  held,  that  the 
practice  did  not  warrant  the  taking  the  answer  from  the  tile. 

[341]  Wakefield  in  reply,  contended  that  no  single  fact  was  answered  in  the 
present  case  ;  and  he  referred  to  a  case  of  Neivman  v.  May,  in  which  Lord  Chief  Baron 
Richards  looked  into  the  answer,  and  finding  it  did  not  answer  a  single  fact,  ordered 
it  to  be  taken  off  the  file. 

Alexander,  L.  C.  B.  I  do  not  consider  it  necessary,  in  the  present  case,  either 
to  affirm,  or  to  disaffirm,  the  cases  which  have  been  cited.  When  the  defendant  says 
that  he  has  no  knowledge  of  any  of  the  matters  in  the  bill  mentioned,  the  fair  inference 
is,  that  he  would  give  the  same  answer  to  each  particular  fact,  if  distinctly  and  separately 
answered  ;  and  if  so,  the  former  is  a  less  expensive  mode  of  answering.  It  may  or 
may  not  be  necessary,  from  the  situation  of  the  defendant  in  this  suit,  to  require  a 
distinct  and  separate  answer  to  each  particular  fact :  if  so,  and  the  facts  of  the  bill 
were  turned  into  exceptions,  the  Court  might  allow  a  part,  and  disallow  a  part,  of 
the  exceptions. 

Motion  refused,  with  costs. 

End  of  Hilary  Term,  and  Sittings  after. 
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[343]    Eeports  of  Cases  Argued  and  Determined   in  the  Coitrt  of 
Exchequer,  in  Easter  Term,  S  Geo.  IV.  and  the  Sittings  After. 

Memoranda. 

In  the  course  of  last  vacation,  the  Eight  Honourable  John,  Earl  of  Eldon,  resigned 
the  Great  Seal,  which  he  had  held,  (excepting  the  short  intervening  Chancellorship  of 
Lord  Erskine,  from  the  7th  February,  It'OG,  to  the  1st  April,  1807),  since  the  10th 
April,  1801  ;  which  was  delivered  by  his  Majesty  to  the  Right  Honourable  Sir  John 
Singleton  Copley,  Knt.  Master  of  the  Rolls ;  who  was  created  a  peer  of  the  united 
kindgom  of  Great  Britain  and  Ireland,  by  the  title  of  Baron  Lyndhurst  of  Lyndhurst, 
in  the  county  of  Southampton. 

The  Right  Honourable  Sir  Charles  Abbott,  Knt.  Lord  Chief  Justice  of  the  King's 
Bench,  was  created  a  peer  of  the  united  kingdom  of  Great  Britain  and  Ireland,  by  the 
title  of  Baron  Tenterden  of  Hendon,  in  the  county  of  Middlesex. 

The  Right  Honourable  Sir  John  Leach,  Vice-Chancellor,  succeeded  to  the  office  of 
Master  of  the  Rolls;  and  [344]  Anthony  Hart,  Esq.  King's  Counsel,  to  that  of  Vice- 
Chancellor,  who  was  sworn  a  member  of  his  Majesty's  most  honourable  Privy  Council, 
and  was  knighted. 

The  Honourable  Sir  Robert  Graham,  Knt.  resigned  his  office  as  one  of  the  Barons 
of  this  Court,  and  was  succeeded  by  John  Vaughan,  Esq.  King's  Serjeant. 

James  Scarlett,  Esq.  King's  Counsel,  was  appointed  to  the  office  of  his  Majesty's 
Attorney-General,  vacant  by  the  resignation  of  Sir  Charles  Wetherell,  and  was 
knighed. 

Sir  Nicolas  Conyngham  Tindal,  Knt.,  his  Majesty's  Solicitor  General,  received  a 
patent  of  precedence ;  and  Mr.  Serjt.  Bosanquet  was  made  a  King's  Serjeant. 

Exchequer  of  Pleas. 

Goodtitle  (ex  dem.  Fisher)  v.  Bishop,  Widow.  Friday,  May  4th,  1827. — This 
Court  will  not  interfere  under  the  7  Geo.  2,  c.  20,  upon  an  application  by  the 
mortgagor  to  compel  the  mortgagee  to  reeonvey  the  mortgaged  premises,  where 
the  right  to  redeem  is  disputed  upon  the  affidavits. 

Patteson  obtained  a  rule  calling  upon  the  lessor  of  the  plaintiff  to  shew  cause  why, 
upon  payment  of  the  principal  and  interest  due  on  the  mortgage  of  the  lessor  of  the 
plaintirt,  without  costs,  all  proceedings  in  this  cause  should  not  be  stayed,  and  why 
the  lessor  of  the  plaintiff'  should  not  thereupon  reeonvey  the  mortgaged  premises  to 
the  defendant,  or  as  she  might  direct.  He  founded  his  application  upon  affidavits, 
which  stated  that  no  suit  in  equity  for  foreclosure  or  redemption  was  pending,  and 
that  the  whole  of  the  principal  and  interest  then  due  from  the  defendant  to  the  lessor 
of  the  plaintiff  upon  the  mortgage  of  the  premises,  for  the  recovery  of  which  this 
ejectment  was  brought,  [345]  had,  before  the  action  was  commenced,  been  tendered 
to,  and  refused  by  the  lessor  of  the  plaintiff,  upon  the  ground  that  costs  had  been 
incurred  by  bringing  a  former  action  against  the  defendant  and  her  sons,  upon  the 
covenant  contained  in  the  mortgage,  and  which  the  affidavit  stated  had  not  been 
prosecuted  to  judgment. 

Chilton  shewed  cause,  upon  affidavits  which  disclosed  the  following  facts  : — In  the 
year  1818,  the  lessor  of  the  plaintiff  was  applied  to  by  the  defendant  and  her  husband 
since  deceased,  (on  the  part  of  themselves  and  of  a  brother  and  three  sisters  of  the 
defendant),  to  pay  off  a  mortgage  upon  certain  premises,  for  the  recovery  of  which 
an  ejectment  had  been  brought  bv  the  then  mortgagee,  which  he  accordingly  paid, 
and  thereupon  the  title  deeds  were  delivered  over  to  him.  The  premises  in  question 
were  devised  by  will,  by  the  defendant's  father,  to  her  brother,  Cornelius  Horsington, 
and  by  the  same  will  other  premises  were  devised  to  the  defendant,  and  to  her  three 
sisters  respectively,  which  together  formed  the  premises  upon  which  the  lessor  of  the 
plaintiff  had  advanced  the  money,  and  the  title  deeds  of  which  he  held  as  a  security. 
In  the  year  1822,  an  arrangement  took  place  between  the  parties,  by  which  it  was 
agreed  that  the  lessor  of  the  plaintiff  should  accept  one-fifth  part  of  the  money  advanced 
by  him,  from  such  of  the  parties  as  were  ready  to  pay,  and  should  take  security  from 
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each  of  the  others  upon  the  specific  property  of  which  they  were  possessed  under 
their  father's  will ;  and  in  pursuance  of  that  arrangement,  the  lessor  of  the  plaintiff 
received  their  proportions  from  two  of  the  sisters  of  the  defendant,  and  a  mortgage 
security  from  the  husband  of  the  other.  The  defendant  represented  to  the  lessor  of 
the  plaintiiT,  on  that  occasion,  that  her  brother.  Cornelius  Horsington,  had  gone 
abroad  as  a  soldier  many  years  before  the  death  of  his  father,  and  was  as  she  believed 
dead  ;  that  she  was  not  [346]  certain  whether  he  had  left  any  children,  but  if  he  had 
not,  she  was  sure  he  had  given  his  property  to  her ;  that  she  held  the  premises  in 
question  for  the  benefit  of  her  brother  and  his  family,  and  would  give  a  mortgage 
upon  that,  and  her  share  of  the  property,  as  a  security  for  the  remaining  two-fifths  of 
the  money  advanced  by  the  lessor  of  the  plaintiff,  which  he  accepted,  and  the  mortgage 
was  executed  accordingly.  Not  being  able  to  obtain  the  interest  due  upon  the  mort- 
gage, the  lessor  of  the  plaintif}',  in  the  month  of  July,  1826,  proceeded  by  ejectment  to 
recover  possession  of  the  premises  devised  to  the  defendant,  on  which,  before  the 
tender,  he  had  obtained  judgment,  but  the  costs  of  which  were  not  included  in  the 
tender  made  on  behalf  of  the  defendant.  Soon  after  the  tender  was  made,  the  lessor 
of  the  plaintiff  purchased  from  the  children  of  Cornelius  Horsington,  who  died  in  the 
year  1814,  the  premises  devised  to  him  by  his  father's  will,  and  to  recover  which  this 
action  was  brought ;  and  thereupon  gave  notice  to  the  defendant,  and  demanded 
pavment  of  her  proportion  of  the  principal  and  interest,  together  with  the  costs  of 
the  former  ejectment,  and  possession  of  the  premises  so  purchased  by  him,  with  which 
she  refused  to  comply,  but  at  the  same  time  acknowledged  that  the  premises  in 
question  were  not  her's.  The  affidavit  detailed  further  admissions  by  the  defendant, 
that  the  premises,  to  recover  which  this  action  was  brought,  were  the  property  of  her 
brother  or  his  children,  from  whom  the  lessor  of  the  plaintiff  had  purchased  them. 
Upon  these  facts  he  contended  that  the  stat.  7  Geo.  2,  c.  20,  under  which  alone  the 
Court  was  empowered  to  interfere,  required  the  money,  in  case  the  mortgagee  refused 
to  accept  it,  to  be  paid  into  Court  pending  the  action,  which,  upon  their  own  shewing, 
had  not  been  done  ;  and  also  all  such  costs  as  had  been  expended  in  any  suit  at  law, 
or  in  equity,  upon  the  mortgage,  to  be  ascertained  by  the  Court  or  its  officer ;  that 
the  statute  did  not  contemplate  the  case  of  [347]  a  tender  before  action  brought ;  and 
further,  that  inasmuch  as  it  appeared  upon  the  affidavits  that  the  defendant  had  no 
right  to  redeem,  the  Coint  could  not  interfere  ;  for,  b}'  the  third  section,  the  act  is  not 
to  extend  to  any  case  where  the  person  against  whom  the  redemption  is  prayed,  shall 
insist  that  the  party  praying  it  has  no  right  to  redeem.(a) 

Patteson,  contra. 

Alexander,  C.  B.  It  seems  to  me  that  this  act  of  Parliament  was  not  meant  to 
apply  to  cases  of  this  description,  but  to  such  only  in  which  the  right  to  redeem  is 
clear  beyond  all  doubt ;  and  that  upon  that  ground,  independently  of  the  others,  the 
rule  must  be  discharged. 

Rule  discharged  with  costs. 


Exchequer  CHAsrBER. 
(In  Error  from  the  Court  of  King's  Bench.) 

Sarguy  and  Another  v.  Hobson.  Wednesday,  May  9th,  1827. — Upon  a  policy  of 
insurance  upon  goods,  where  the  ship  was  driven  by  tempestuous  weather  into  a 
foreign  port,  and  the  captain  was  obliged,  in  order  to  defray  the  expenses  of 
repairs  of  the  ship,  (without  which  she  could  not  have  proceeded  on  her  voyage,) 

(a)  By  the  3d  sect,  the  act  is  not  to  extend  to  any  case  where  the  person  against 
whom  the  redemption  is  prayed,  shall  (by  writing  under  his  hand,  &c.  to  be 
delivered  before  the  money  shall  be  brought  into  Court,  to  the  attorney  or  solicitor 
for  the  other  side),  insist  either  that  the  party  has  not  a  right  to  redeem,  or  that  the 
premises  are  chargeable  with  other  or  different  sums  than  what  appear  on  the  face  of 
the  mortgage,  &c.  It  would  seem,  therefore,  that  under  this  clause  the  lessor  of  the 
plaintiff  could  not  have  objected  to  the  redemption  sought,  no  declaration  in  writing 
having  been  delivered  to  the  defendant. 
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to  sell  part  of  the  cargo :   Held,  that  the  underwriter  was  not  answerable  for 
this  loss. 

[S.  C.  4  Bing.  131  ;  12  Moore,  474  :  in  Kinjj's  Bench,  2  B.  &  C.  7  ;  3  D.  &  K.  192 ; 

1  L.  J.  (0.  S.)  k.  B.  222.] 

Assumpsit  on  a  policy  of  insurance  on  goods.  The  declaration  alleged  a  loss  by 
perils  of  the  sea.  Plea,  general  issue.  A  verdict  having  been  found  for  the  plaintiff 
at  the  London  Adjourned  .Sittings  after  Easter  Term  1K23,  subject  to  the  opinion  of 
the  Court  of  King's  Bench  upon  [348]  a  case,  and  that  Court  having  pronounced 
judgment  for  the  defendant  (3  D.  il-  R.  192  ;  S.  C.  2  B.  &  C.  7),  the  facts  were  turned 
into  a  special  verdict,  upon  which  the  defendant  had  judgment  by  consent ;  whereupon 
a  writ  of  error  was  brought,  and  the  common  errors  assigned.  The  special  verdict 
stated,  in  substance,  that  the  plaintiffs,  on  the  12th  May,  1SI7,  effected  a  policy  of 
insurance  on  West  India  produce  in  the  ship  "Pekin,"  at  and  from  Jaemel  to  the 
ship's  port  of  discharge  in  Europe,  without  the  Mediterranean  and  Baltic,  with  liberty 
to  take  in  produce  at  the  two  contiguous  ports  of  Acquin  and  Aux  Caves,  and  to 
proceed  to  St.  Jago,  in  the  Island  of  Cuba,  to  finish  her  loading,  and  wait  at  or  ott  any 
port  in  the  Channel  for  orders  or  otherwise  That  the  defendant  subscribed  the 
policy  of  insurance  as  an  insurer  for  the  sum  of  5001.  On  the  30th  May,  1817,  the 
vessel  was  in  safety  in  the  Island  of  Cuba,  and  was  there  laden  by  the  plaintiff  with 
West  India  produce,  and  set  sail  from  thence  to  her  port  of  discharge  in  Europe.  In 
the  course  of  her  voyage  she  was  overtaken  by  a  tempest,  and  sprung  a  leak,  and 
made  so  much  water  that  it  became  necessary,  for  the  preservation  of  the  ship  and 
cargo,  to  make  for  the  nearest  port,  which  turned  out  to  be  the  Havainiah  ;  to  which 
port,  the  master  of  the  vessel,  after  consultation  with  the  crew,  proceeded.  Upon 
the  arrival  of  the  vessel  at  the  Havannah,  it  became  neces.sary,  for  the  purpose  of 
ascertaining  the  cause  of  her  leakage,  to  discharge  the  cargo,  which  was  accordingly 
done ;  and  surveys  upon  the  ship  having  been  held,  it  was  found  expedient  to  remove 
the  copper  sheathing,  in  order  to  get  at  the  leak,  which  was  done,  and  the  ship  was 
repaired,  new  caulked,  and  refitted  for  sea.  Without  these  repairs  the  ship  could  not 
have  proceeded  on  her  voyage.  The  master  of  the  vessel  not  having  any  other  means 
of  defraying  the  expenses  occasioned  by  the  repairs,  sold  part  of  the  cargo,  consisting 
of  716  [349]  bags  and  18  barrels  of  coffee,  l^elonging  to  the  plaintiffs,  and  assured  by 
the  policy,  which  were  then  lying  in  the  warehouses  at  the  Havannah,  where  they 
had  been  deposited  when  the  vessel  was  discharged.  The  expenses  of  the  repairs  of 
the  vessel  were  defrayed  by  the  proceeds  of  the  goods  of  the  plaintiffs,  so  sold  ;  and 
the  vessel  then  proceeded  on  her  voyage,  and  arrived  in  safety  at  her  port  of  discharge 
in  Europe,  where  the  remainder  of  her  cargo  was  duly  delivered.  Before  the  com- 
mencement of  the  action,  the  defendant  paid  to  the  plaintiffs  the  sum  claimed  as  his 
contribution,  in  respect  of  his  subscription  of  the  policy,  as  for  a  general  average  loss 
on  the  plaintiffs  goods  insured. 

The  case  was  now  argued  by 

F.  Pollock,  for  the  plaintifls  in  error.  The  question  is,  whether  the  plaintiffs  in 
error  are  entitled  to  recover'  against  the  defendant,  the  underwriter,  the  value  of  the 
goods  sold,  or  whether  the  judgment  of  the  Court  below  is  right,  in  pronouncing  that, 
inasmuch  as  the  loss  did  not  arise  directly  from  the  perils  of  the  sea,  the  assured  are 
not  entitled  to  recover.  This  question  does  not  now  arise  for  the  first  time,  for  the 
case  of  Powell  v.  Gudgeon  (5  M.  &  S.  431),  is  in  every  respect  similar  to  the  present; 
and  this  writ  of  error  is  brought  for  the  purpose  of  reviewing  that  decision,  as  well  as 
the  judgment  upon  this  case  in  the  Court  below.  Now  this  question  depends  upon 
whether  the  loss  was  occasioned  by  the  perils  of  the  sea,  so  as  to  justify  a  claim  on  the 
underwriters.  Lord  EUenborough,  in  his  judgment  in  the  case  of  Powell  v.  Gudgeon, 
says — "  I  am  inclined  to  think  the  damage  in  this  case  is  to  be  considered  as  not  arising 
immediately  from  the  perils  of  the  sea,  although,  but  in  a  remote  sense,  it  may  be  said 
to  have  been  brought  about  by  a  peril  of  the  sea : "  in  that  case  the  loss  was  assumed 
to  be  the  conse-[350]-quence  of  the  sale,  whereas,  in  fact,  the  loss  is  complete  by  the 
perils  of  the  sea;  and  the  subsequent  sale,  which  relieves  the  cargo  by  a  sacrifice  of 
part,  is  a  continuation  and  consequence  of  the  peril  to  the  party  whose  goods  are  sold. 
The  loss,  therefore,  may  be  said  to  be  perfected  at  the  time  when,  by  the  perils  of  the 
sea,  it  became  impossible  for  the  vessel  to  prosecute  the  voyage,  and  the  assured  might 
then  abandon.     In  the  result,  indeed,  the  ship  arrived  safe  at  its  port  of  discharge, 

Ex.  Div.  IV.— 23 
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but  that  does  not  affect  the  right  of  the  assured  with  respect  to  these  particular  goods 
which  were  sjicrificed  in  consequence  of  the  perils  of  the  sea,  and  but  for  the  sale  of 
which  there  would  have  been  a  total  loss  of  the  whole.  The  sale  of  part  of  the  cargo 
was  not  an  act  of  bai'ratry  in  the  master ;  for  in  the  case  of  The  Gralitudine  (2  Kob. 
Adra.  Rep.  240),  that  has  been  decided  to  be  legal,  for  the  preservation  of  the  ship 
and  cartjo ;  but  as  the  parties,  could  they  have  been  made  acquainted  with  the  fact 
when  the  loss  took  place,  might  have  abandoned,  the  omission  to  abandon  can  make 
no  difference :  and  the  loss  being  complete  by  the  perils  of  the  sea  before  the  sale, 
thev  ai-e  entitled  to  recover  against  the  underwriters  as  foi-  a  total  loss.  It  is  not 
neces.sary  that  the  ship  should  be  absolutely  lost,  to  entitle  the  party  to  abandon,  it 
being  sufficient  if  it  be  in  such  a  state  of  peril  that  there  is  no  human  pos.sibility  of 
escape  ;  or  if,  for  ordinary  purposes,  the  ship  be  not  worth  repair,  the  subject-matter 
of  the  insurance  must  be  taken  to  be  lost.  If  that  be  so,  where  can  the  Court  stop  ; 
when  can  the  loss  be  said  to  be  totaH  If  there  had  not  been  the  means  of  repair  at 
the  port  of  the  Havannah,  the  loss  would  have  been  total,  and  the  assured  might  have 
abandoned  for  the  whole ;  and  part  having  been  sold  to  redeem  that  loss,  there  was 
still  a  loss  as  to  that  part.  The  owner  is  liable  for  the  value  of  the  ship  and  freight 
only,  the  words  of  the  act  of  Parliament  (17  G.  2,  c.  15.  See  also  26  G.  .3,  c.  26) 
[351]  limiting  his  responsibility  "  for  any  act,  matter,  or  thing,"  to  that  measure  only  ; 
and  therefore,  unless  the  assui-ed  could,  in  such  a  case  as  this,  recover  upon  the  policy, 
he  would  in  eveiy  case  prohibit  the  sale  of  his  goods,  and  the  consequence  to  the 
undei-writeis  would  be  verv  serious ;  for  that  which,  by  the  sacrifice  of  part,  might  be 
partial  only,  would,  in  consequence  of  the  piohibition,  Ijecomc  a  total  loss. 

[Hullock,  B.  Would  not  this  be  the  subject  of  a  general  average?  He  whose 
goods  are  sacrificed  for  the  safety  of  the  rest  of  the  cargo  and  ship,  has  by  law  a  right 
to  recover  a  compensation  from  those  whose  property  is  saved.  In  the  case  of  Dohson 
v.  ll'ihm  (;5  Camp.  480;,  Lord  EUenborough  was  of  opinion,  that  such  an  action  could 
be  maintained.] 

The  expenses  of  repairs  are  not  subjects  of  general  average  ;  Power  v.  ll'hitmore 
(4  M.  &  S.  141):  unless  they  were  unavoidably  incurred  for  the  safety  of  the  whole 
concern  ;  I'himmer  v.  //  ihlnian  (3  M.  &  S.  482) :  but  fiom  the  special  verdict  in  this 
case,  it  does  not  appear  how  far  the  repairs  which  the  ship  underwent  were  absolutely 
necessai'y  for  the  prosecution  of  the  voyage.  From  the  moment  at  which  it  became 
necessary,  from  the  perils  of  the  sea,  for  the  ship  to  put  into  port,  the  assured  had  a 
right  to  avail  themselves  of  the  inchoate  loss  of  the  whole  as  respected  the  partial  loss 
of  their  goods,  and  the  underwriters  are  from  that  moment  liable.  The  owner  being 
liable  to  the  amount  of  the  ship  and  freight  only,  supposing  these  not  to  be  sufficient 
to  covei'  the  loss  there  would  be  an  injury  without  a  remedy.  At  all  events,  the 
plaintiffs  are  entitled  to  sue  either  the  owner  or  the  underwriter  ;  and  having  elected 
to  proceed  against  the  latter,  are  entitled  to  recover ;  and  the  judgment  of  the  Court 
below  should  be  rever.sed. 

Campltell,  foi'  defendants  in  error,  was  stopjied  by  the  Court. 

[352]  Best,  C.  J.  I  quite  agree  in  the  opinion  expressed  by  Lord  EUenboiough, 
in  the  case  of  I'oivell  v.  Gudgeon,  that,  in  deciding  this  question,  the  Court  must  look 
to  the  immediate  and  not  to  the  remote  cause  of  the  loss,  which  view  is  decisive  of 
this  case,  for  the  immediate  cause  is  not  the  perils  of  the  sea.  Feeling  that  such  is 
the  principle  of  the  English  law,  the  learned  counsel  for  the  plaintiffs  in  eri'or  has 
endeavoured  ingeniously  to  pervert  its  application  to  the  present  case,  by  .saying  that 
the  loss  of  the  goods  was  not  the  consequence  of  the  sale,  but  was  complete  at  the 
time  when,  by  the  peiils  of  the  sea,  the  ship  was  I'cduced  into  that  state  which 
rendered  it  necessary  for  her  to  put  into  port;  for  unless,  he  says,  she  had  put  into 
port,  and  be-  n  repaired,  the  whole  would  have  been  ab.solutely  lost.  This  argument, 
as  it  seems  to  me,  would  carry  the  doctrine  of  abandonment  to  a  most  alarming  extent, 
a  doctrine  which  has  already,  perhaps,  been  stretched  a  little  too  far  as  against  the 
underwritei'S.  But  it  is  impossible  to  say  that  this  ship  was  in  a  situation  to  be 
abandoned,  for  to  rule  that  a  ship  may  be  abandoned,  when,  by  a  small  sacrifice,  it 
might  be  saved,  woiild  be  to  expose  the  underwriters,  a  most  useful  class  of  society, 
and  without  whom  the  commerce  of  the  country  could  not  subsist,  to  incalculable 
losses  and  frauds.  The  mere  interruption  of  the  voyage  will  not  entitle  the  assured 
to  abandon,  but  there  must  have  been  a  total  loss  at  some  period  of  the  voyage.  Now, 
in  this  case,  the  voyage  was  interrupted  by  the  perils  of  the  sea,  but  the  goods  arrived 
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safe  at  the  port,  and  the  loss  occurred  by  the  sale  only  ;  there  was  therefore  no  ground 
for  abandonment ;  I  cannot  therefore  agree  in  the  argument  which  has  been  pressed 
upon  us,  that  the  loss  occurred  from  the  perils  of  the  sea. 

In  my  opinion,  this  question  is  open  to  consideration,  there  being  only  the  two 
cases  which  have  been  alluded  to  upon  the  subject ;  the  first  could  not,  from  the  form 
in  which  it  came  before  the  Court  below,  have  been  pre-[353]-sented  to  a  Court  of 
error  for  its  opinion,  and  the  latter  being  the  very  decision  which  we  are  now  met  to 
consider.  This,  therefore,  is  the  first  time  this  point  has  come  before  a  Court  of  error 
for  a  solemn  decision  ;  yet  I  cannot  but  say  that  the  effect  of  over-ruling  the  judgment 
of  the  Court  of  King's  Bench  would  be  most  injurious,  for  by  such  a  decision  the 
insurer  of  the  goods  would  be  called  upon  to  pay  for  a  loss  which  properly  belongs  to 
the  owner  of  the  ship  and  the  insurer  of  it.  It  has  been  endeavoured  to  divert  our 
attention  from  the  principal  point,  by  contending  that  the  assured  might  look  both  to 
the  insurer  of  the  goods  and  to  the  owner  of  the  ship  for  remuneration  ;  but  this  is  a 
loss  which  properly  attaches  upon  the  owner  of  the  ship,  who  should  have  furnished 
his  master  with  the  means  of  paying  for  these  repairs.  If  the  master  have  no  such 
means,  he  has  a  right  to  sell  part  of  the  cargo  for  the  purpose  ;  and  the  party  whose 
goods  are  sold,  is  entitled  to  call  upon  the  owner  and  the  insurers  of  the  ship  for 
remuneration.  It  is  not  necessary  to  inquire  into  the  effect  of  the  act  of  Parliament, 
but  I  should  think  that  it  has  no  reference  to  a  loss  of  this  description.  The  Court 
is  unanimously  of  opinion  that  the  judgment  of  the  Court  below  should  be  affirmed ; 
the  reasons  which  I  have  stated  in  delivering  that  judgment,  are  those  which  influence 
my  own  mind  only  in  arriving  at  that  conclusion. 

Judgment  affirmed. 

[354]    Exchequer  of  Pleas. 

Booth  v.  Ibbotson  and  Others.  Friday,  May  11th,  1827. — Where  to  an  action 
of  trespass  the  defendant  pleads  the  general  issue  to  the  whole  declaration,  and 
justifies  as  to  part  of  the  trespasses,  and  the  plaintiff'  newly  assigns,  to  which 
the  defendant  suffers  judgment  by  default ;  the  plaintiff',  being  bound  to  go  down 
to  trial  to  get  lid  of  the  general  issue,  which  would  otherwise  bar  his  whole 
action,  is  entitled  to  his  full  costs  of  the  trial,  although  the  Jury  find  a  verdict 
for  the  defendant  upon  the  special  pleas  which  cover  part  of  the  trespasses;  the 
costs  of  such  issues  being  deducted,  but  not  allowed  to  defendants. 

This  was  an  action  of  trespass.  The  first  count  of  the  declaration  stated,  that 
the  defendants  broke  and  entered  four  closes  of  the  plaintiff,  (naming  them),  and  broke 
the  gates,  spoiled  the  locks,  trod  down,  and  with  cattle  depastured  the  grass  and  corn 
therein  ;  subverted  the  soil,  and  cut  down  and  took  away  the  trees  and  underwood 
and  disposed  thereof  to  their  own  use.  The  second  count  was  for  an  asportation  of 
the  trees  and  underwood  only. 

The  defendants  pleaded,  first,  the  general  issue  to  the  whole  declaration  ;  secondly 
(except  as  to  depasturing  the  grass  and  corn  with  cattle,  and  as  to  cutting  down  and 
taking  away  the  trees  and  underwood),  that  one  John  Booth,  being  seised  in  fee 
as  well  of  the  premises  conveyed  to  the  defendant  Ibbotson,  as  in  that  plea  men- 
tioned, as  of  the  closes,  in  which,  &c.,  conveyed  to  the  defendant  Ibbotson  certain 
premises,  and,  jointly  with  others,  granted  to  him  the  use,  exercise,  and  enjoyment  of  a 
certain  sough  or  channel  leading  from  and  out  of  the  lands  of  the  said  John  Booth 
(being,  amongst  others,  the  closes,  in  which,  &c.)  through  certain  lands  of  the  other 
grantors,  unto,  &c.,  upon  paj'ment  to  the  said  John  Booth,  his  heirs  and  assigns,  of 
a  reasonable  compensation  for  the  damage  he  or  they  might  sustain  by  the  necessai  y 
opening,  repairing,  and  cleansing  the  said  sough  or  channel  ;  and  that  the  defendant 
Ibbotson,  having  occasion  to  use  the  said  sough  or  channel,  and  the  same  beino-  in 
want  of  necessary  opening,  repairing,  and  cleansing,  he  and  the  other  defendants  as 
his  servants,  and  at  his  command,  entered  the  closes,  in  which,  &c.  in  and  through 
which  the  said  sough  or  chan-[355]-nel  passed,  for  that  purpose  ;  and  so  justified  the 
trespasses,  except  as  aforesaid,  averring  a  readiness  to  pay  the  plaintiff  a  reasonable 
compensation  for  any  damage  which  she  might  have  sustained  ;  thirdlv,  the  defendants 
justified  the  trespasses,  with  the  exceptions  in  the  second  plea,  under  the  grant  from 
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John  Booth    and  others  of   the  use  of   the  sough  or  channel :    and   lastly,  that  the 
trespasses  were  committed  by  the  leave  and  licence  of  the  plaintiff. 

The  plaintiff,  in  her  replication,  after  craving  oyer  of  the  deed  stated  in  the  second 
and  third  pleas,  took  issue  on  the  first  plea  of  not  guilty,  and  pleaded  non  est  factum 
to  the  second  and  third  pleas.  She  also  newly  assigned  to  the  second  and  third  pleas, 
that  the  defendants,  on  other  occasions  than  those  in  such  pleas  mentioned,  and  in 
a  greater  degree  than  was  necessary  for  the  purposes  therein  mentioned,  and  also 
on'^different  parts  of  the  .said  closes,  in  which,  &c.,  than  was  necessary  or  proper  for 
the  purposes  in  those  pleas  mentioned,  committed  the  several  trespasses  mentioned 
in  the  introductory  part  thereof,  and  by  such  pleas  attempted  to  be  justified ;  and 
traversed  the  plea  of  leave  and  licence.  The  defendants,  by  their  rejoinder,  took 
issue  upon  the  re])lication  to  the  second,  third,  and  last  pleas,  and  suffered  judgment 
by  default  upon  the  new  assignments.  The  cause  went  down,  as  well  to  try  the 
issues  joined  between  the  parties,  as  to  assess  the  plaintiti's  damages  on  the  new 
assignments. 

At  the  trial,  the  Jury  found  a  verdict  for  the  plaintiff  upon  the  first  issue,  except 
as  to  the  asportavit  mentioned  in  the  declaration  and  upon  the  last  issue,  with  Is. 
damages ;  for  the  defendants,  upon  the  second  and  third  issues ;  and  assessed  the 
damages  upon  the  new  assignment  at  one  farthing,  with  40s.  costs  :  and  the  learned 
Judo-e  before  whom  the  case  was  tried  did  not  certify  under  the  statute  22  &  23 
Car.  2,  c.  9  The  Master  having  [356]  allowed  the  plaintiffher  full  costs  of  the  cause, 
except  the  costs  on  the  issues  found  for  the  defendants,(a)  Reader  obtained  a  rule 
calling  upon  the  plaintiff  to  shew  cause  why  the  Master  should  not  review  his  taxation  : 
against  which, 

Denman,  C.  S.,  Phillips,  S.  M.,  and  Campbell,  shewed  cause.  The  plaintiff  is 
entitled  to  her  full  costs  upon  one  or  both  of  two  grounds :  first,  because  the  issue 
upon  the  plea  of  leave  and  licence  was  found  for  her  ;  and  secondly,  because  the  judg 
raent  by  default  upon  the  new  assignment  is  an  admission  of  the  trespasses  complained 
of.  Although  many  cases  may  be  adduced  upon  the  first  point,  that  of  Redridge  v. 
Palmer  (2  H.  Bl.  2)  is  the  most  applicable  ;  for  there  the  previous  cases  upon  the  subject 
were  referred  to  and  fully  considered,  and  the  rule  laid  down  is  that  which  is  to  be 
found  in  all  the  old  authorities,  and  which  has  subsequently  been  recognized  in  the 
later  decisions.  In  that  case  Lord  Loughborough  declared,  after  due  consideration, 
that  the  rule,  which  had  pi'cvailed  for  a  great  length  of  time,  was,  that  where  there 
was  a  special  plea  of  justification  found  against  the  defendant,  the  plaintiff  was 
entitled  to  his  full  costs.  This  rule  was  acted  upon  in  the  cases  of  Comer  v.  Baker 
(id.  341),  and  Peddell  v.  Kiddle  (7  T.  R.  659),  and  is,  indeed,  reconcileable  in  principle 
to  the  provisions  of  the  statute  (22  &  23  Car.  2,  c.  9),  for  where,  from  the  record,  it 
appears  that  the  soil  and  freehold  did  come  in  question,  as  upon  the  plea  [357]  of 
liberum  teuementum,  a  certificate  is  unnecessary  ;  and  on  the  other  hand,  where  the 
issue  is  collateral,  (as  in  this  case  it  is,  viz.  whether  or  not  the  defendants  had  liberty 
to  commit  the  trespasses,)  no  question  with  respect  to  the  title  to  the  soil  can  arise, 
and  the  case  is  not  within  the  statute.  Now  this  rule  is  deci.sive  of  the  question  upon 
the  first  point,  unless  its  application  be  avoided  by  the  fact  of  the  defendant's  having 
suftered  judgment  by  default  upon  the  new  assignment.  The  effect  of  the  judgment 
by  default  is  an  admission  of  the  trespass,  not  only  in  breaking  and  entering  the  close, 
but  also  in  taking  away  the  plaintiff's  goods, — and  is  an  admission  of  such  a  trespass 
as,  had  it  been  proved  against  the  defendants  under  the  general  issue,  would  not  have 
been  within  the  statute  ;  and  upon  which  the  plaintiff  would,  without  a  certificate, 
have  been  entitled  to  her  full  costs.  Secondly,  the  plaintiff  is  entitled  to  her  full  costs, 
the  defendant  having  suffered  judgment  by  default  upon  the  new  assignment. 
Longden  v.  Bmirn  (1  B.  &  C.  278).  'The  assessment  of  damages  upon  the  new  assign- 
ment is  in  the  nature  of  a  writ  of  inquiiy,  to  which  the  statute  does  not  apply  ;  and 
as  the  plaintiff  was  obliged  to  go  to  trial  to  dispose  of  the  plea  of  not  guilty,  she  is 

(a)  Upon  the  original  taxation  of  the  bills  of  costs  in  this  cause,  the  Master  allowed 
the  plaintiff  her  general  costs,  including  those  of  the  issues  found  for  the  defendants  ; 
and  when  the  rule  was  first  partially  discussed,  stated  that  he  had  done  so  by  mistake. 
In  consequence  of  which,  he  was  directed  to  review  his  taxation  in  that  respect,  which 
he  did  ;  and  having  disallowed  the  costs  upon  the  issues  found  for  the  defendants,  the 
question  was  argued  upon  the  taxation,  as  stated  in  the  report. 
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entitled  to  her  costs  of  the  cause,  except  the  costs  of  those  issues  which  were  found 
for  the  defendants  ;  but  the  defendants  are  entitled  to  no  costs. 

Reader  and  Chitt}',  contra.  It  was  well  observed  b}'  Lord  Mansfield,  in  the  case 
of  Cleffg  V.  Molyneux  (Doug.  780),  that  there  is  a  puzzle  and  perplexity  in  the  cases 
upon  this  statute,  and  a  jumble  in  the  reports  ;  but  no  ditticulty  will  be  found  to 
exist  on  reverting  to  the  words  of  the  statute,  which  are  clear  and  explicit  This 
Court,  however,  is  not  embarrassed  by  authority  ;  for  in  no  one  instance  has  it  been 
called  upon  to  put  a  construction  upon  the  statute.  [358]  The  statute  of  Gloucester 
(6  Ed.  1),  c.  1,  gave  the  plaintiff  costs,  which  he  had  not  at  common  law,  against  the 
defendant  in  all  actions  in  which  he  should  recover  damages.  This  statute  was  found 
to  have  the  effect  of  encouraging  trifling  and  vexatious  suits  ;  to  remedy  which,  the 
statute  43  Eliz.  c.  6,  was  pa.ssed,  by  which,  to  deprive  the  plaintiff  of  costs  in  personal 
actions,  not  being  for  any  title  or  interest  in  lands,  nor  concerning  the  freehold  or 
inheritance  of  any  lands,  nor  for  any  battery,  the  Judge  was  to  certify  that  the  damages 
did  not  amount  to  40s.  In  consequence  of  the  disinclination  of  Judges  to  certify 
under  this  statute,  the  22  &  23  Car.  2,  c.  9,  was  passed,  by  which  it  is  enacted,  that 
"  in  all  actions  of  trespass,  assault  and  battery,  and  other  personal  actions,  wherein 
the  Judge  at  the  trial  shall  not  certify,  &c.  that  the  freehold  or  title  of  the  land  men- 
tioned in  the  plaintiff's  declaration  was  chiefly  in  question,  the  plaintiff,  in  case  the 
Jury  shall  find  the  damages  under  40s.,  shall  not  recover  more  costs,  &c  "  For  a  con- 
siderable time  after  the  passing  of  this  act  the  natural  construction  was  put  upon  it, 
and  it  was  held  to  apply  to  all  cases  of  personal  actions,  except  those  of  trespass 
quare  clausum  fregit,  and  assault  and  batteiy,  in  which,  to  entitle  the  plaintiff  to 
costs,  the  certificate  of  the  Judge  was  neces.sary  ;  but  the  modern  construction  seems 
to  have  passed  over  the  words  "  personal  actions,"  and  to  have  restricted  it  to  those  of 
the  latter  description  only.  In  IVasher  v.  Smith  {2  Barnard.  180,  277),  the  first  reported 
case  after  the  statute.  Judge  Lee  said,  that  "the  rule  is  not  that  the  plaintiff  shall  be 
entitled  to  full  costs  in  all  these  actions  of  trespass,  where  there  is  special  pleading; 
and  particularly  cited  the  case  of  I'hilpol  v.  Jones,  Hil.  I  Geo.  1,"  where,  in  trespass  for 
breaking  the  plaintiff's  house,  the  defendant  justified  as  bailiff  under  process  ;  the 
plaintiff  replied  that  his  doors  were  shut ;  upon  which  issue  was  joined  ;  verdict  [359] 
found  for  plaintiff,  and  damages  2d.  Motion  was  in  that  case  for  full  costs,  but  the 
Court  refused  it  Even  in  later  times,  in  Stead  v.  Gamble  (7  East,  32.5),  the  Court 
was  of  opinion,  that  if  under  the  declaration  the  title  to  the  freehold  might  come  in 
question,  the  statute  would  apply  notwithstanding  the  special  pleading.  And  although 
in  that  case  the  defendant  had  pleaded  a  right  of  common,  and  justification  under  it, 
to  part  of  the  trespasses  only,  yet  as  the  right  to  the  soil  and  freehold  might  have 
come  in  question  within  the  declaration,  the  Court  adjudged  the  plaintiff,  who  had 
recovered  20s.  damages,  to  be  entitled  to  costs  to  that  amount  only.  Now  in  this 
case  the  right  to  the  soil  and  freehold  might  have  come  in  question  ;  for  under  the 
general  issue  a  defendant  may  give  in  evidence  liberum  tenementum  in  himself  or  a 
third  person.  The  judgment  in  the  case  of  Redrklge  v.  Palmer  proceeded  solely  upon 
the  certificate  of  the  officers  of  the  Court ;  but  practice,  however  inveterate,  cannot 
countervail  the  clear  provisions  of  an  act  of  Parliament :  and  as  the  subsequent  cases 
referred  to  rested  upon  the  authority  of  that  alone,  they  are  not,  any  more  than  the 
former  case,  to  be  considered  as  authorities.  The  fact  of  the  defendant's  having 
suffered  judgment  to  go  by  default  to  the  new  assignment  does  not  in  any  way  touch 
the  principal  question.  The  plaintiff,  under  that,  would  be  entitled  to  costs  upon  a 
writ  of  enquiry  as  of  course,  or  if  there  had  been  a  plea  to  the  new  assignment,  to  her 
costs  of  trial ;  but  so  far  as  respects  the  new  assignment,  there  was  no  necessity  to 
go  to  trial;  and  the  case  of  Loiujden  v.  Bourn  is  inapplicable,  the  damages  having  been 
assessed  at  1001.,  and  the  question  depending  not  upon  the  effect  of  the  statute,  but 
upon  the  practice,  as  certified  by  the  officers  of  the  Court. 

Alex.^nder,  L.  C.  B.  I  am  of  opinion  that  this  rule  should  [360]  be  discharged. 
Having  conferred  with  my  brother  IluUock,  who  agrees  with  me,  and  is  much  more 
conversant  with  matters  of  this  description  than  I  am,  I  must  request  him  to  state  his 
reasons  for  that  opinion,  in  which  I  fully  concur. 

HuLLOCK,  B.(a)  I  should  have  been  glad,  had  I  been  aware  that  this  question 
would  now  have  been  discussed,  to  have  looked  into  the  different  authorities  upon  it, 

{a)  Garrow,  B.  was  absent  at  Chambers. 
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but  not  having  had  that  opportunity,  I  must  deliver  my  opinion  upon  my  general 
recollection  of  the  subject.  The  Judge  might  have  certified  in  this  case,  but  the 
question  is  whether,  under  the  circumstances,  it  was  necessary,  according  to  the 
authorities,  that  he  should  do  so,  to  entitle  the  plaintiff  to  her  full  costs.  Originally, 
the  act  of  Parliament  in  question  did  not  receive  that  construction  which  the  language 
of  it  seems  to  warrant ;  but  we  are  bound  by  the  weight  of  authority,  and  however 
we  may  regret  that  the  true  construction  of  the  act  seems  to  have  been  departed  from, 
we  cannot  now  put  that  construction  upon  it,  which,  unfettered  by  authority,  we 
might  be  inclined  to  do.  The  present  record  is  thus  constituted — to  a  declaration 
in  trespass  quare  clausum  fregit,  and  de  bonis  asportatis,  the  defendants  plead,  first, 
the  general  issue ;  secondly  and  thirdly,  special  licences  under  deeds  as  to  part  of  the 
trespasses ;  to  which  there  are  replications  of  non  est  factum,  and  issues  thereon  ;  and 
lastly,  leave  and  licence  as  to  all  the  trespasses.  Upon  the  first  and  last  pleas  verdicts 
are  found  for  the  plaintiff;  and  upon  the  second  and  third  pleas,  for  the  defendants. 
There  is  also  a  new  assigrnuent,  upon  which,  there  being  no  plea,  the  plaiutitt'  has 
judgment  liy  default.  If  the  special  pleas  which  were  found  for  the  defendants  had 
covered  all  the  trespasses,  they  would,  as  in  ordinary  cases,  have  been  entitled  to  their 
full  costs  of  [361]  suit.  But  those  pleas  extend  to  part  of  the  trespasses  only,  and 
the  defendants  having  pleaded  the  general  issue  to  the  whole  declaration,  it  was 
necessary  for  the  plaintiff'  to  go  down  to  trial  to  get  rid  of  that  plea,  and  prove  some 
of  the  trespasses  as  laid,  for  she  could  by  no  other  means  have  obtained  damages  and 
costs  on  the  judgment  by  default.  That  being  the  case,  and  the  plaintiff  having 
obtained  a  verdict  on  the  plea  of  the  general  issue,  and  damages  on  the  judgment 
by  default,  she  is  entitled  to  her  full  costs  of  trial ;  for  where  at  the  trial  a  plaintiff 
obtains  a  verdict  for  part  of  his  demand,  he  is  entitled  to  the  costs  of  the  issues  found 
for  him,  which  include  the  costs  of  the  trial,  but  not  of  those  issues  found  for  the 
defendant.  That  was  the  ground  upon  which  the  case  of  House  v.  The  Treasurer  of 
the  Thames  and  Ids  Navigation  (G  B.  Moore,  324,  S.  C.  3  B.  &  B.  117),  a  case  in  every 
respect  similar  to  this,  was  decided.  The  case  of  Longden  v.  Bourn  is  disposed  of  by 
the  fact  of  the  damages  having  been  assessed  at  1001.  In  Harher  v.  Band  (9  Price,  336), 
whei'e,  to  trespass  quare  clausum  fregit  the  defendant  pleaded  a  public  highway  over 
the  locus  in  quo,  and  the  plaintiff  new  assigned  extra  viam,  on  which  the  defendant 
suffered  judgment  by  default,  and  a  verdict  was  found  for  the  defendant  upon  the 
issue,  and  damages  were  assessed  for  the  plaintiff"  on  the  new  assignment  at  Is.  ;  the 
Court  held  that  the  plaintiff  was  not  entitled  to  more  costs  than  damages.  There 
as  in  the  case  of  Thornton  v.  Williamson  (13  East,  191),  the  ground  upon  which  the 
Court  decided  that  the  plaintiff  was  not  entitled  to  more  costs  than  damages  was, 
that  he  was  not  bound  to  go  to  trial :  these  cases,  therefore,  recognize  the  same 
principle  as  that  which  governed  the  Court  in  the  case  of  House  v.  The  Treasurer  of  the 
Thames  and  Isis  Navigation;  upon  [362]  the  authority  of  which,  the  plaintiff'  having 
been  compelled  to  go  to  trial,  I  am  of  opinion  that  she  is  entitled  to  her  costs,  and 
that  the  rule  should  be  discharged. 

Vaughan,  B. — Having  been  engaged  in  the  case  while  at  the  Bar,  did  not  express 
any  opinion. 

Rule  discharged. 

Barker  and  Owen  v.  Richardson.  Exch.  of  Pleas.  Monday,  May  21st,  1827.— 
Where  there  are  several  plaintiffs,  and  one  fraudulently  gives  a  release  to  prejudice 
the  real  plaintiff,  and  that  release  is  pleaded,  the  Court  will  set  aside  that  plea,  and 
order  the  release  given  to  be  delivered  up  to  be  cancelled.— But  the  fraud  must 
be  clearly  made  out  by  the  affidavits  of  the  party  seeking  to  set  aside  the  plea. — 
Upon  an  enlarged  rule,  the  affidavits  must  be  filed  before  shewing  cause,  although 
it  be  not  so  expressed  in  the  rule  of  enlargement. 

Patteson,  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the  defendant  to  shew 
cause  why  the  plea  of  release  put  in  by  him  should  not  be  quashed,  and  the  release 
therein  mentioned  delivered  up  to  be  cancelled.  He  founded  his  motion  upon 
affidavits,  which  stated,  that  the  plaintiffs  were  in  partnership,  which,  in  the  year 
1825,  was  dissolved,  and  that  by  the  deed  of  dissolution  it  was  amongst  other  things 
agreed  that  Barker  should  collect  the  partnership  debts,  and  from  the  proceeds  thereof 
discharge  all  demands  upon  the  firm,  and,  if  there  should  be  any  surplus,  should  pay 
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Owen  his  share  or  proportion  of  such  surphis.  The  deed  also  empowered  Barker  to 
sue  for,  and  take  all  lawful  means  to  compel  the  payment  of  debts  due  to  the  partner- 
ship. Upon  the  dissolution  of  the  partnership  a  notice  to  that  effect,  conti\ining  also 
the  terms  and  conditions  expressed  in  the  deed,  signed  by  the  plaintiffs,  was  published 
in  the  Gazette,  and  the  newspapers  in  the  neighbourhood,  and  circulated  amongst  the 
debtors  to  the  firm,  and  delivered  to  the  defendant,  who,  previously  to  the  dissolution, 
was  indebted  to  the  plaintiffs  for  work  done  by  them.  After  this  notice,  repeated 
applications  were  made  to  the  defendant  for  pa\^ment :  and  on  one  occasion,  when 
Owen  was  present,  he  signed  a  receipt  for  [363]  the  amount,  notwithstanding  the 
remonstrances  of  Barker,  who  thereupon  commenced  the  present  action  in  the  joint 
names  of  himself  and  partner  ;  to  which  the  defendant  pleaded  a  release  from  Owen. 
The  affidavits  further  stated,  that  Owen  was  con.siderably  indebted  to  the  defendant 
on  his  private  account,  and  that  the  release  was  obtained  by  fraud  and  collusion,  to 
defeat  the  action  and  defraud  Barker  and  the  creditors  of  the  partnership,  and  to 
discharge  the  private  debt  of  Owen  to  the  defendant. 

He  contended  that  the  release  operated  as  a  fraud  between  the  parties  ;  and  relied 
on  the  case  of  Lfgh  v.  Leyh  (1  Bos.  &  P.  447),  where  Mr.  Justice  BuUer  said — "There 
are  many  cases  in  which  the  Court  have  set  aside  a  release  given  to  prejudice  the  real 
plaintiff;  and  if  the  release  be  fraudulent,  the  Court  will  attend  to  the  application  ;" 
and  upon  those  of  Innell  v.  Newman  (4  B.  &  .-^Id.  4 1 9),  and  Manning  v.  Cox  (7  B.  Moore, 
617),  in  which  applications  of  the  same  description  had  been  entertained  upon  the 
ground  of  fraud. 

Richards,  R.  V. — Now  shewed  cause  on  the  affidavit  of  Owen  and  others,  which 
stated  that  the  defendant  had  lent  to  Owen  the  sum  of  .5001.  to  enter  into  the  partner- 
ship, which  sum,  it  was  agreed  between  them,  should  be  set  off  against  the  work  done 
by  the  firm  for  him,  and  which,  in  the  two  accounts  rendered  after  that  loan,  was 
accordingly  done  ;  that  on  two  subsequent  occasions  the  defendant  advanced  to  Owen 
the  further  sum  of  2001.  making  together  7001.,  which  Owen  swore  was  borrowed  for, 
and  was  paid  into,  and  became  part  of  the  joint  capital  of  the  plaintifts;  and  which, 
together  with  the  intei'cst,  amounting  to  IcSOL,  was  still  due  to  the  defendant,  e.xcopt 
the  sum  for  which  the  action  was  brought,  and  for  which  Owen  had  been  credited. 
The  affidavits  farther  stated,  that  soon  after  the  dissolution  Owen  had  agreed  to  set 
off  the  debt  due  from  [364]  the  defendant  to  himself  and  partner  against  so  much  of 
his  own  private  account,  and  that  in  pursuance  of  such  agreement  the  release  had 
been  e.xecuted  bona  tide,  and  was  not  fraudulent  or  collusive  :  and  further,  that  upon 
the  final  settlement  of  the  partnership  accounts,  a  considerable  balance  would  be  due 
to  Owen. 

Under  these  circumstances  he  contended  that  the  plaintifis,  having  been  in  partner- 
ship at  the  time  the  debts  were  contracted,  one  of  them  was  authoiized  to  i-eceive 
the  amount,  and  competent  to  release  the  debt ;  and  at  all  events  a  very  strong  case 
of  fraud  must  be  made  out  to  induce  the  Court  to  inteifere.  Jones-  v.  Ihrhrt  (7  Taunt. 
421),  Artnn  v.  Bautli  (4  Moore,  192),  Funnval  v.  IFestmi  (7  B.  Moore,  3-56).  In 
Mdiniirifj  v  Cox  (id.  617),  the  plaintiff  was  a  trustee,  which  fact  was  known  to  the 
defendant,  and  the  execution  of  the  release  was  a  clear  breach  of  trust.  i  he  ground 
of  decision  in  the  case  of  Monustepiien  v.  Br<iiil;i-  (1  Chitty,  -390)  was,  that  no  considera- 
tion had  passed,  and  that  the  release  was  therefore  fraudulent;  but  hei-e  it  clearly 
appeared  that  Owen  was  indelited  to  the  defendant;  and  there  could  be  no  fraud  upon 
Barker  or  the  creditors  of  the  fii-ni,  inasmuch  as  it  was  sworn  that  Owen  would,  upon  the 
settlement  of  the  accounts,  be  entitled  to  a  considerable  balance.  In  cases  of  this  sort 
a  much  stronger  ground  of  fraud  should  be  lairl  than  in  those  of  pleas  puis  darrien  con- 
tinuance, which  being  pleaded  to  the  further  maintenance  of  the  suit,  were  always  of 
themselves  suspicious. 

The  plaintiff  was  allowed  to  file  supplemental  affidavits,(/)  which  stated,  that  no 
money  was,  during  the  pai-t-[365]-nershi|i,  borrowed,  with  the  consent  or  knowledge 

(/)  The  rule  having  been  enlarged  upon  the  application  of  the  counsel  for  the 
defendant,  who  omitted  to  file  his  affidavits,  Patteson  olijected  in  limine,  when  the 
motion  was  first  to  have  been  argued,  that  the  affidavits  had  not  been  filed  accor-ding 
to  the  practice  of  the  Court,  and  applied  for  leave  to  file  supplemental  affidavits  in 
answer  to  those  to  be  used  by  the  defendant.  The  Master  certified  that,  upon  an 
enlarged  rule,  the  time  within  which  the  affidavits  were  to  be  filed  was  generally  made 
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uf  Barker,  by  Owen,  from  the  dcfencLint,  or  had  ever  been  applied  to  the  joint  stock 
of  the  firm  ;"  that  no  agreement  was  ever  made  to  set  off  the  interest  of  any  money 
borrowed  by  Owen  agatnst  the  work  done  by  himself  and  partner  for  the  defendant, 
or  had  ever  been  allowed  to  be  set  off;  and  that  so  far  from  Owen  being  entitled  to 
anv  balance  upon  the  settlement  of  the  affairs,  there  was  not  sutiicient  to  pay  the 
creditors  20s.  in  the  pound. 

Patteson  having  stated  these  affidavits  in  support  of  the  rule,  was  stopped  by 
the  Court. 

Garrow,  B.(«)  It  appears  to  me,  upon  the  whole  of  the  case,  that  the  release  is 
fraudulent.  If  the  facts  stated  by  the  defendant  had  remained  uncontradicted,  the 
case  might  have  been  different ;  but  every  allegation  on  his  part  is  denied  by  Barker, 
and  I  think  we  are  bound  hy  the  facts  stated  in  his  affidavits,  which  clearly  disclose 
a  very  strong  case  of  fraud  ;  and  that  the  rule  should  be  made  absolute. 

HULLOCK,  B.  The  Courts  have  exercised  the  jurisdiction  sought  to  be  enforced 
in  this  case,  on  several  occasions,  [366]  since  the  case  of  Payne  v.  Bogers  (1  Doug. 
407),  in  which  the  Court  set  aside  a  release  given  by  a  tenant,  iu  whose  name  a  land- 
lord had  instituted  proceedings  for  an  incroachment  on  his  common.  It  is  clear  that 
if  two  partners  commence  an  action,  one  may  release  the  subject  matter  of  it,  and  that 
if  there  be  no  fraud  to  induce  the  Couit  to  interfere,  and  set  aside  that  release,  it  will  be 
binding  upon  the  other  plaintiff,  and  operate  as  a  bar  to  the  action.  Mr.  Justice  Buller, 
in  the  case  of  Legh  v.  Legh  ( 1  Bos.  &  P.  447),  says,  that  there  are  many  cases  in  which  the 
Court  has  set  aside  releases  given  to  prejudice  the  real  plaintiff;  and  in  all  cases  where 
the  release  so  given  is  fraudulent,  the  Court  is  bound  to  interfere.  Now  in  this  case, 
Barkei',  who  is  the  real  plaintiff,  by  the  terms  of  the  dissolution,  was  to  collect  the 
debts  due  to,  and  satisfy  the  claims  upon,  the  partnership';  and  the  other  plaintiff, 
Owen,  had  by  the  agreement  relinquished  all  interest  in  the  debt,  of  which  the  defen- 
dant was  full}^  aware.  Fraud  cannot  be  inferred,  but  must  be  clearly  shewn  by  the 
affidavit  of  the  party  seeking  to  set  aside  the  plea :  that  was  the  principle  upon  which 
the  cases  of  Arlon  v.  Booth  (4  B.  Moore,  192),  and  Furnival  v.  fFeston  (7  B.  Moore, 
356),  and  the  other  cases  cited  for  the  defendant,  proceeded.  But  in  this  case  no  one 
can  doubt  that  the  defendant  was  privy  to  the  fraud.  He  knew  of  the  dissolution  of 
partnership,  and  the  terms  upon  which  it  was  dissolved  ;  and  when  the  payment  of 
this  debt  was  demanded,  made  no  claim  of  set  off,  but  subsequentlv,  with  a  full 
knowledge  of  the  facts,  took  a  release  from  Owen.  The  whole  case  is  so  pregnant 
with  fraud,  that  wo  should  not  do  justice  between  the  parties  were  we  not  to  interfere 
and  set  aside  the  plea  in  this  stage  of  the  proceedings. 

Vaughan,  B.  There  is  no  doubt  that  if  the  release  be  fraudulent,  the  Court  is 
bound  to  interfere.  I  think  the  [367]  fact  of  fraud  is  clearly  made  out  liy  the  affidavits 
for  the  plaintiff,  and  that  therefore  this  rule,  which  seeks  upon  that  ground  to  set  aside 
the  plea,  and  to  have  the  release  delivered  up  to  be  cancelled,  ought  to  be  made 
absolute. 

Rule  absolute. 

Mann  v.  Nottage  &  Another.  Exch.  of  Pleas.  Tuesday,  May  22d,  1827.— Where 
an  attorney  has  become  bail  to  the  Sheriff,  and  the  bail  bond  has  been  assigned, 
the  Court  will  upon  the  usual  affidavit  stay  proceedings  upon  the  bail  bond  upon 
payment  of  costs. 

Humfrey  having  obtained  a  rule,  on  the  behalf  of  the  bail  to  the  Sheriff,  to  stay 
proceedings  on  the  bail  bond  in  this  ease  upon  the  usual  affidavit — 

part  of  the  rule,  (which  was  not  the  case  in  this  particular  instance),  but  that  there 
was  upon  that  point  no  fixed  practice  in  the  Court. 

HUIJ.OCK,  B.  It  is  the  practice  in  all  the  Courts,  that,  upon  an  enlarged  rule,  the 
affidavits  should  be  filed,  and  the  plaintiff  ought  not  to  be  prejudiced  by  an  informality 
in  the  rule.  The  plaintitt",  under  the  circumstances,  should  be  allowed  to  answer  the 
affidavits,  or  if  the  case  be  now  disposed  of,  those  on  the  part  of  the  defendant  cannot 
be  read. 

The  Court  allowed  the  plaintiff  to  file  supplemental  affidavits,  and  the  case 
stood  over. 

See  Tilley  v.  Henley,  1  Chit.  Rep.  1.36  ;  id.  27,  n. 
{a)  The  Chief  Baron  was  sitting  in  the  Inner  Court. 
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Jones,  D.  F. — Now  shewed  cause,  and  contended,  that  as  one  of  the  bail  to  the 
Sherifl'  was  an  attorney,  (which  appeared  by  an  affidavit  filed  on  behalf  of  the  plaintiff), 
the  Court  would  not  entertain  an  application  in  ease  of  the  l)ail,  and  relieve  the  attorney, 
who,  by  becoming  bail,  had  been  guilty  of  miscondact.(«) 

Per  Cur.  The  plaintiff  has  no  right  to  complain  ;  bail  above  ha^^ng  been  perfected, 
he  h:is  his  security  :  and  as  this  applic;ition  is  grante^l  only  upon  payment  of  costs,  he 
cannot  be  prejudiced  by  the  rule  being  made  absolute. 

Rule  absolute  upon  payment  of  costs. 

[368]  L.\\\'KENCE  V.  Hodgson.  Exch.  of  Pleas.  Wednesday,  May  23d,  1827.— Where, 
at  the  Spring  Assizes,  1826,  a  cause  was  referred,  a  verdict  having  been  taken  for 
the  plaintiff,  subject  as  to  damages,  to  the  award,  and  the  arbitrator  published  his 
award,  which,  in  the  Michaelmas  Term  following,  was  set  aside ;  after  which,  in 
Hilary  Term,  plaintiff  obtained  a  rule  nisi  to  issue  execution  unless  the  defendants 
would  consent  again  to  refer  the  cause,  which  rule  was  discharged  :  Held,  the 
plaintiff  having  died  in  Sept.  1826,  that  the  Court  had  no  power  to  grant  an 
application  made  in  this  Term,  that  judgment  might  be  entered  up  as  of  the 
Michaelmas  Term  preceding.— If  the  plaintiff  die  after  verdict  for  him,  and  no 
judgment  is  entered  up  within  two  Terms  after  the  verdict,  the  Court  will  not 
interfere,  and  permit  it  to  be  entered  nunc  pro  tunc,  where  laches  is  imputable  to 
the  party  interested  in  the  judgment. 

This  was  an  action  of  trespass,  which,  at  the  York  Spring  Assizes,  1826,  was 
submitted  to  arbitration.  By  the  rule  of  reference  it  was  ordered,  that  there  should 
be  a  verdict  for  the  plaintiff  for  5001.  damages,  and  -tOs.  costs,  subject,  as  to  the  damages, 
to  the  award,  which  verdict  was  to  be  entered  for  such  sum  only,  if  any,  as  the 
arbitrator  should  direct ;  and  it  was  further  ordered,  that  the  costs  of  the  cause  should 
abide  the  event  of  the  award,  and  the  costs  of  the  re'erence  be  in  the  discretion  of  the 
arbitrator.  The  arbitrator  published  his  award,  which  in  Michaelmas  Term  last  was, 
upon  the  application  of  the  defendants,  set  aside  for  uncertainty  (ante,  16). 

In  Hilary  Term  Blackburn  obuined  a  rule  calling  upon  the  defendants  to  shew 
cause  why  the  plaintiff  should  not  be  at  liberty  to  issue  execution  for  the  damages  in 
the  declaration,  unless  they  would  consent  to  the  appointment  of  some  other  arbitrator, 
upon  the  authority  of  l^ooUey  v.  Kelli/  (2  I).  &  li.  158,  S.  C.  1  B.  &  C.  68) ;  which 
rule  was  discharged,  it  appearing  upon  the  affidavits  filed  by  the  defendants  that  the 
plaintiff  had  died  on  the  27th  September,  1826.  It  appeared  further,  upon  the 
affidavits,  that,  since  that  time  the  land  in  dispute  had  been  purchased  by  the  landlord 
of  the  defendants,  who  had  also  been  a  party  to  the  submission.  Upon  these  facts- 
Blackburn  obtained  a  rule  calling  upon  the  defendants  to  shew  cause  why  final  judg- 
ment should  not  be  signed  for  Is.  damages,  and  costs  ;  and  why  such  judgment  should 
not  be  entered  up  of  NHchaelmas  Term  last.  He  admitted  [369]  that  the  application  was 
not  within  the  statute  17  Car.  2,  c.  8,  s.  1,  which  limits  the  entering  of  the  judgment 
within  two  Terms  after  the  verdict,  but  contended  that,  under  the  circumstances  of 
the  case,  the  Court  would  allow  the  judgment  to  be  entered  of  Michaelmas  Term,  as 
at  common  law,  for  nominal  damages  only,  the  rule  of  reference  entitling  the  plaintiff 
to  an  absolute  veidict,  and  consequently  to  costs,  subject  as  to  the  amount  of  damages 
only  to  the  award.  He  admitted  that," in  Copley  \.  Day  (1  Taunt.  702),  an  application 
of  the  same  description  had  been  refused,  but  distinguished  the  present  from  that  case, 
inasmuch  as  there,  all  matters  had  been  referred  ;  whereas,  by  this  rule  of  reference, 
the  amount  only  of  damages  was  to  be  ascertained,  but  the  verdict  was  to  stand 
absolutely  for  the  plaintiff. 

Pollock,  F.  and  Alexander,  shewed  cause.  There  are  two  answers  to  this  applica- 
tion :  first,  the  Court  has  no  power  to  authorize  the  plaintiff  to  enter  up  the  judg- 
ment as  prayed ;  and  secondly,  were  it  possessed  of  that  authority,  the  facts  of  this 
case  are  not  such  as  would  induce  the  exercise  of  it.  Now,  with  respect  to  the  power 
of  the  Court  to  grant  such  an  application,  it  will  be  found,  upon  an  examination  of  the 

(a)  There  is  no  general  rule  of  this  Court  which  prohibits  attorneys  or  their  clerks 
from  becoming  bail  ;  but  the  practice  in  that  respect  is  similar  to  that  of  the  Courts  of 
King's  Bench  and  Common  Pleas,  in  which  rules  to  that  effect  exist.  This  rule  how- 
ever applies  to  bail  to  the  action  only,  and  not  to  the  Sheriff. 

Ex.  Div.  IV.— 23* 
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cases  in  which  such  an  order  has  been  made,  that  in  no  one  instance  has  the  Court 
interfered,  except  in  cases  where  the  judgment  could  not  be  entered  up,  in  consequence 
of  a  dehiy  originating  from  the  Court ;  as  for  instance,  where  a  party  dies  after  a 
special  verdic't,  and  pending  the  time  taken  for  argument  or  advising  thereof, 
or  pending  a  motion  in  arrest  of  judgment,  or  for  a  new  trial.  Islei/s  case  (1  Leon. 
187;  S.  C.  Latch,  92),  Crispe  v.  Mayor  of  Benvich  (1  Vent.  58,  90;  S.  C.  1  Sid. 
4G2),  Lure  v.  Best  (10  Mod.  30),  Taylor  v.  Matlmos  (id.  325),  Cumher  v.  [370] 
IVane  (1  Str.  426),  fooler  v.  Duke  of  Beaufort  (1  Burr.  146),  Trelaivney  v.  Bishop  of 
Winchester  (1  Burr.  219),  Mayw  of  Norwich  v.  Berrii  (4  Burr.  2277),  Craven  v.  Hanky 
(Barnes,  255),  Toulmin  v.  Anderson  (1  Taunt.  385).  Li  Hodges  v.  Tewpkr  (6  Mod. 
191),  the  Court  permitted  judgment  to  be  entered  up  as  of  a  preceding  Term,  time 
having  been  allowed  to  the  defendant  to  raise  money  for  the  purpose  of  settling  the 
costs.'and  the  plaintiff  having  died  before  they  were  paid,  and  judgment  entered  ;  but 
in  no  case,  where  the  delay  is  purely  on  the  part'of  the  plaintiff',  and  not  occasioned  by 
the  act  of  the  Court,  will  the  Court  interfere.  Fowler  v.  Whadcock  (Barnes,  262).  It 
is  true,  if  the  delay  originating  with  the  defendant.?  had  been  frivolous,  the  Court 
would  interfere,  and  not  suffer  any  advantage  to  be  taken  of  it ;  but  wheie  the  party 
proceeds  according  to  the  common  course  of  law,  as  the  defendants  have  done,  by 
objecting  to  the  award,  the  Court  cannot  interpose.  Bates  v.  Lockuood  (1  T.  R.  638). 
The  case  of  Copley  v.  Day  (4  Taunt.  702),  is  a  distinct  authority  precisely  in  point,  that, 
under  the  circumstances,  the  Court  has  no  power  to  grant  this  application  ;  and  the 
principle  of  that  case  seems  to  have  been  recognized  in  that  of  Rhodes  v.  Haigh  (3  D. 
&  R.  608,  S.  C.  not  S.  P.  2  B.  &  C.  345),  and  is  perfectly  consistent  with  the  other 
authorities  upon  the  subject.  Secondly,  it  appears  from  the  athdavits,  that,  since  this 
case  was  last  befoi'e  the  Court,  the  disputes  between  the  parties  have  been  adjusted  by 
the  purchase  of  the  land.  This  arrangement  was  made  under  an  impression  that  the 
proceedings  in  the  action  had  been  terminated  by  the  death  of  the  plaintiff'.  The 
eflfect  of  the  present  application,  however,  if  granted,  would  be  to  burthen  the  defen- 
dants with  the  costs  of  the  action,  the  amount  of  which  probably  formed  an  ingredient 
in  the  arrangement  between  the  [371]  parties.  The  application,  therefore,  is  contrary 
to  good  faith,  and  ought,  upon  both  of  these  grounds,  to  be  discharged  with  costs. 

Blackburne,  in  support  of  the  rule.  By  the  rule  of  reference  the  plaintiff  is  entitled 
to  a  verdict  absolutely,  which  would  carry  costs  ;  and  the  amount  of  the  damages  is  the 
only  matter  which  was  submitted  to  arbitration  ;  for  the  arbitrator,  by  the  terms  of  the 
submission,  had  no  power  to  enter  a  verdict  for  the  defendants.  Wherever  the  parties 
are  prevented  from  entering  up  judgment  by  any  proceeding  pending  in  Court,  and 
during  such  proceeding  either  party  to  the  suit  dies,  the  Court  will  interfere  and 
prevent  that  which,  but  for  their  interposition,  would  render  the  proceedings  erroneous, 
from  operating  to  the  prejudice  of  the  party  entitled.  It  is  admitted,  that  where  the 
delay  proceeds  from  the  Court,  the  Court  will  interfere ;  but  the  instances  put  do  not 
proceed  from  the  Court  itself,  but  originate  in  the  acts  of  the  parties  ;  and  there  can 
be  no  difference  in  principle  whether  the  delay  be  caused  by  a  motion  in  arrest  of 
judgment,  a  writ  of  error  {Cumber  v.  Wave,  1  Str.  426),  or  the  other  instances  put,  or 
whether  it  proceed  from  an  interlocutory  motion,  such  as  has  delayed  the  proceedings 
in  this  case.  In  the  case  of  Mara  v.  Quin  (6  T.  R.  1),  the  practice  of  entering  up  judg- 
ment nunc  pro  tunc  was  said  to  be  very  frequent,  and  the  only  principle  which  was 
there  laid  down  as  regulating  the  Courts  in  entertaining  an  application  for  that  purpose 
was,  that  they  should  consider  whether  the  order,  if  made,  would  be  prejudicial  to  the 
defendants.  In  this  case,  they  have  had  an  opportunity  of  stating  any  prejudice  which 
might  accrue  to  them  in  consequence  of  this  rule  being  made  absolute,  but  have  not 
ventured  to  state  that  they  would  be  affected  by  it,  and  i-ely  only  upon  a  supposed 
strict  rule  of  the  Court,  which,  in  the  particular  circumstances  of  this  case,  [372] 
cannot  exist.  The  case  of  Copley  v.  Day  (4  Taunt.  702),  is  wholly  inapplicable  to  the 
present ;  there  the  argument  of  delay  justly  applied,  for  no  steps  were  taken  to  enter 
up  judgment  for  the  defendant,  until  two  years  after  the  plaintiff's  death,  no  proceedings 
having  during  that  time  been  depending  in  Court.  In  that  case  also  the  submission  was 
genera],  whereas  in  this  the  amount  of  damages  only  was  referred. 

Alexander,  C.  B.  I  feel,  this  being  a  question  of  practice,  that  I  am  not  so 
competent  as  my  brethren  to  deliver  an  opinion  upon  it;  but  I  think  that  this  rule 
should  be  discharged,  for  it  appears  to  me  that  there  was  sufficient  time,  after  the  rule 
for  setting  aside  the  award  had  been  made  absolute,  within  which  an  application  to 
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enter  up  the  judgment  might  have  been  made.  It  therefore  becomes  unnecessary  to 
consider  whether  the  Court  have  the  power,  or  whether  the  delay  which  has  been 
caused  by  the  pendency  of  the  rules  in  this  case  is  strictly  referable  to  the  act  of  the 
Court,  for  no  case  has  been  cited  in  which  a  part}',  who  has  been  guilty  of  laches,  has 
succeeded  in  an  application  of  this  description. 

Garrow,  B.  I  am  also  of  opinion  that  this  rule  should  be  discharged.  I  think, 
that  even  if  we  had  the  power,  this  is  not  a  case  in  which  that  power  ought  to  be 
exercised ;  the  parties  have  adjusted  their  disputes,  and  having  done  so,  why  should 
the  Court  now  interfere  ?  I  perfectly  understand  the  principle  upon  which  the  Courts 
have  permitted  parties  to  enter  up  judgment  after  the  period  in  which  they  could 
legally  have  done  so  has  elapsed,  where  the  delay  originates  in  the  Court,  and  but  for 
which  delay  the  judgment  might  have  been  regularly  entered.  AV here  a  case  stands 
over  for  argument  from  Term  to  Term,  on  account  of  the  multiplicity  of  business  in 
the  Court;  or  [373]  for  judgment,  from  the  intricacy  of  the  question,  the  party  ought 
not  to  be  prejudiced  by  that  delay,  but  should  be  allowed  to  enter  up  his  judgment 
retrospectively,  to  meet  the  justice  of  the  case.  No  such  facts,  however,  exist  in  this 
particular  instance,  and  the  delay  is  imputable  alone  to  the  laches  of  the  party  interested 
in  the  judgment ;  the  rule,  therefore,  which  regulates  the  former  cases,  does  not  apply 
to  this ;  and,  as  it  is  not  within  the  operation  of  the  statute,  I  am  of  opinion,  on  the 
authority  of  Capley  v.  Day,  that  the  rule  should  be  discharged. 

V.4UGHAN,  B.(o)  I  entirely  concur  in  the  opinion  expressed  by  the  Court.  This 
case  cannot  be  distinguished  from  that  of  Copley  v.  Day,  and  the  principle  upon  which 
a  distinction  has  been  attempted,  namely,  that  where,  by  the  act  of  the  Court,  the  party 
has  been  prevented  from  entering  up  his  judgment,  the  Court  will  interfeie,  does  not 
apply  to  this  case,  for  the  delay  is  attributable  only  to  the  laches  of  the  paity  himself, 
and  vigilantibus  non  dormientibus  leges  subserviunt. 

Kule  discharged. 

FiLLis  V.  Stabb.  Exch.  of  Pleas.  Friday,  May  2.5th,  1827. — In  a  country  cause, 
where  the  plaintiff  has  lost  a  trial,  the  Court  will  not  stay  proceedings  upon  a  bail- 
bond  unless  upon  the  terms  of  its  standing  as  a  security. 

The  defendant  was  arrested  upon  a  writ  of  quo  minus,  on  the  5th  December,  1826, 
returnable  in  eight  days  of  St.  Hilary,  and  a  bail  bond  was  given.  It  was  a  country 
cause,  and  special  bail  was  not  put  in  until  the  7th  February,  sent  up  and  tiled  on  the 
10th,  and  the  rule  for  allowance  was  served  on  the  12th  of  the  same  month.  On  the 
6th  February  the  plaintitl"  took  an  assignment  of  the  bail  bond,  and  biought  his  action 
thereon ;  and  the  defendant  surrcn-[374]-dered  in  discharge  of  his  bail,  on  the 
6th  March ;  on  the  22d  of  which  month  a  commission  of  bankrupt  was  issued  against 
him,  under  which  he  was  duly  declared  a  ])ankrupt. 

Steer  on  a  former  day,  upon  an  affidavit  of  these  facts,  obtained  a  rule  on  behalf  of 
the  bail,  calling  upon  the  plaintiff  to  shew  cause  why  all  proceedings  on  the  bail  bond 
should  not  be  stayed  upon  payment  of  costs :  against  which — 

Merewether  now  shewed  cause.  If  the  defendant  had  justified  bail  in  due  time,  the 
plaintiff'  would  have  been  in  a  condition  to  have  tried  the  cause,  the  venue  being  in 
Devonshire,  at  the  next  Assizes :  and  it  is  laid  down  in  the  books  of  practice,  that 
where  a  party  has  lost  a  trial,  the  bail  are  not  entitled  to  the  relief  now  sought.  At 
all  events,  they  can  only  have  this  favour  conceded  to  them  upon  the  condition  that 
the  bail  bond  shall  stand  as  a  security  ;  and  the  fact  of  the  defendant  having  surrendered 
to  prison  will  not  obviate  the  necessity  of  that  condition,  as  a  trial  has  clearly  been  lost. 
And  he  cited  the  cases  of  JVhikhmd  v.  Phillips  (2  B.  &  Aid.  5b5.  S.  C.  1  Chit.  Rep.  270), 
and  Blore  v.  Moliram  (7  Price,  535). 

Steer,  contra.  Admitting  that  the  plaintiff'  might  have  gone  to  trial  at  the  last 
Assizes,  which  assumes  that  no  delay  could  have  taken  place,  by  the  defendant  pleading 
specially,  which  might  have  prevented  the  plaintiff  from  at  once  taking  issue,  it  is 
manifest  that  the  plaintiff'  has  not  been  damnified  ;  and  where  that  is  the  case,  the 
Court  will  not  impose  terms  upon  an  application  made  on  behalf  of  the  bail,  who  are 
no  party  to  the  laches  committed  by  the  defendant.  Besides,  the  rule  respecting  the 
loss  of  a  trial,  [375]  applies  only  to  town  causes ;  and  it  is  so  laid  down  in  Tidd, 

{a)  HuUock,  B.,  had  left  the  Court  during  the  argument,  to  attend  at  Chambers. 
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Practice  (pa^e  304) ;  for  a  trial  is  not  lost,  unless  the  plaintiff  be  prevented  from 
obtainin"^  a 'jafls?nient  of  the  same  Term  in  which  the  writ  is  returnable,  which  in 
counti-y  "causes  cannot  be  ;  Hex  v.  Sheriff  of  London  (1  Chit.  Rep.  357) ;  or,  at  least, 
unless  he  might  have  set  his  cause  down  for  trial  at  the  last  Sittings  in  Term.  Jacques 
V.  Campbell  (l  D.  &  K.  450).  Now  it  is  manifest,  that  had  the  plaintiff  tried  his  cause 
at  the  Assizes,  he  could  not  have  obtained  judgment  until  the  Term  following. 
Independently,  however,  of  the  rules  of  practice  upon  this  point,  the  plaintiff  has 
now  all  the  satisfaction  he  could  have  obtained  by  his  verdict,  had  he  succeeded  upon 
a  trial  at  the  Assizes,  as  the  defendant  is  in  prison,  and  was  so  at  his  suit  even  before 
the  cause  could  have  been  tried.  He  is  also  a  bankrupt.  As,  therefore,  no  injury  has 
resulted  to  the  plaintiff",  and  the  application  being  made  on  behalf  of  the  bail,  who 
swear  that  it  is  for  their  indemnity  only,  and  without  collusion  with  any  other  party, 
the  Court  will  make  the  rule  absolute. 

The  case  stood  over  to  afford  the  Court  an  opportunity  of  referring  to  the  officers 
on  the  practice,  and  whether  a  trial  had  been  lost ;  Mr.  Baron  Hullock,  observing, 
that  the  case  was  important  with  reference  to  the  practice  of  the  Court ;  and  now,  on 
this  day,  he  said,  that  the  Master  had  certified  that  a  trial  had  been  lost  ;  and  directed 
that  the  rule  should  be  made  absolute  on  payment  of  costs,  the  bail-bond  to  stand 
as  a  security. 

Rule  absolute  on  payment  of  costs. 

[376]     In  the  Exchequer  Chamber. 

Hawkey  v.  Borwick.  Exch.  Chamber.  Wednesday,  May  9th,  1827. (a)i — If  a  bill  of 
exchange  be  accepted,  payable  at  the  house  of  S.,  P.  &  >S.,  and  be  so  declared  upon, 
it  is  not  necessary  to  aver  a  presentment  to  the  acceptor,  or  to  S.,  P.  &  S.,  a  pre- 
sentment at  the  house  being  sufficient. — The  day  upon  which  a  promise  to  pay  a 
bill  of  exchange  is  alleged,  is  matter  of  form  only,  and  no  objection  can  be  raised 
on  error,  that  the  day  stated  is  njore  than  six  years  before  the  action  is  brought. — 
Where  the  issues  are  entered  informally,  a  Court  of  error  will  adjourn  the  hearing 
of  the  case,  to  afford  an  opportunity  for  the  party  to  apply  to  the  Court  below  to 
amend  the  record,  unless  the  counsel  will  consent  to  argue  upon  the  presumption 
of  such  amendment. 

[S.  C.  4  Bing.  135  ;  12  Moore,  478.] 

(In  Error,  from  the  Court  of  King's  Bench.) 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  one  P.  Campbell,  on 
the  12th  of  November,  1817,  drew  a  bill  of  exchange  on  W.  D.  Campbell,  for  5001. 
payable  nine  months  after  date,  to  the  order  of  Hawkey,  (the  defendant  below),  which 
was  accepted  by  W.  D.  Campbell,  payable  "  at  the  house  "  of  Smith,  Payne,  and  Smith, 
in  London  ;  that  Hawkey  indorsed  it  to  Moore,  and  Moore  to  Borwick,  (the  plaintiff' 
below).  Averment,  that  afterwards,  when  the  bill  became  due,  it  was  presented  and 
shewn  at  the  house  of  the  said  Messrs.  Smith,  Payne,  and  Smith,  for  payment,  who 
then  had  notice  of  the  several  indorsements  on  the  bill,  and  were  requested  to  pay 
the  same,  which  they  refused  to  do  ;  and  that  Hawkey  had  notice  of  the  premises. 

The  second  count  alleged  a  general  acceptance  by  W.  D.  Campbell  ;  a  preseiitnient 
to  him  on  the  15th  of  August,  1818  ;  notice  to  Hawkey  at  the  same  time ;  the  refusal 
of  the  acceptor  to  pay  the  bill ;  and  a  promise  thereupon  by  Hawkey,  in  consequence 
of  his  liability,  to  liquidate  the  same.     There  were  also  the  usual  money  counts. 

The  defendant  (in  the  Court  below)  pleaded — first,  the  general  issue;  on  which 
issue  was  joined  :  and  secondly,  non  assumpsit  infra  se.x  annos  ;  to  which  there  was 
a  replication,  that  the  defendant  below  did  undertake  and  promise,  within  six  years 
before  the  exhibiting  of  the  bill ;  upon  which  issue  was  joined. 

[377]  Upon  the  first  issue,  the  jury  found  a  verdict  for  the  plaintiff"  below  ;  but 
no  verdict  was  entered  upon  the  second  issue.(a)2 

{ay  This,  and  several  of  the  subsequent  cases,  have  not  been  reported  in  chrono- 
logical order,  in  consequence  of  a  difficulty  experienced  in  procuring  the  necessary 
papers. 

(a)2  The  learned  Counsel  for  the  plaintiff  in  error  consented  that  the  record  should 
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Jud-^ment  having  been  pronounced  by  the  Court  of  King's  Bench  for  the  defen- 
dant   n'e^ror  a  writ'of  error  was  brought ;  and  the  following  errors  were  assigned  :- 

That  no  presentment  was  alleged  fn  the  first  count  either  to  the  acceptor  or  to 
Smith   P-wne  and  Smith  ;  and  that  although  the  bill  was  p.esented  at  the  house  o 
ErL^iitlPavne,  and  Smith,  that  presentment  might  have  been  made  to  an  utter 

^'"Tfarthe1=wrirthrsecond  count  were  material,  and  should  be  proved  as  laid 
and  tha  the  promise  in  that  count  was  merely  an  inference  of  Y^^^^m'^ ^^ 
alleffed  nresentment,  dishonour,  and  notice  of  non-payment  of  the  bill,  and  «as  so 
s  itfd  and  thaTto  the  second  plea  of  the  statute  of  limitations,  there  was  no  i-eplica- 
on  that  the  suit  was  commenced  by  latitat,  or  otherwise  witi.n  six  year  and  tha  , 
althoucrh  it  anneared  from  the  record,  that  the  bill  of  the  plaintirt  below  had  bten 
StVd  mSe  than  sfx  years  after  the  promise  laid  in  the  declaration,  yet  it  like  wise 
aDDeared  b  the  same  record,  that  the  jury  had  found  a  promise  by  t^e  defendant 
befow  withn  sfx  years,  which  finding  was  manifestly  untrue,  and  inconsistent  .ith 


'''rnd'that,  notwithstanding  the  plaintiff  below  was  not  -titled  to  cja^^^^  J  J 
two  first  counts  of  the  declaration,  the  damages  were  assessed  gene. ally  upon  the 
whole  record.  ^_^^^,^  .^^   ^^^^^      ^^^^^   .^  ^^  distinction  between   a 

promile  by  bm  or  note,  and  by  parol;  in  the  latter,  the  day  is  immaterial  Cole  v. 
ZX    1  St  •  21),  Hm^ard  y.  Jennism  (1  Salk.  223) ;  but,  m  the  former  it  is  matter 

bst'ance  and  iterial ;  and  where,  as  in  this  --V^V^P^tTot'^^m  d    IheTfe't 
rppord   that  no  evidence  can  maintain  the  issue,  a  verdict  will  not  remedy  the  aeteci. 
S«/        /V°c'    (10  Mod.  312).     The  day,  therefore,  being  materia,  the  proniise 
dedar  d  on  bdng  a  mere  inference  of  law  arising  from  the  dishonour  of  the  bill  when 
d^titZ  v.  Ir^uall  (Dougl.  679),  viz,  on  the  15th  f^^ug^t^S  8  cannot  suppor 
1-his  action   which  was  commenced  in  Laster  Term,  1626.     i\ow,  that  Dein     so,  tue 
fute  of  limitations  (21  Jac.  1,  c.  16,  s.  3)   which  enacts  that  "-nsori  the  ca 
<;hill  be  commenced  within  six  years,  and  not  after,  is  a  compete  ansN\ei   to  this 
demand     forthe  promise,  being  merely  in  consideration  of  the  original  and  exj  ing 
liabiSv  of  the  defendant  belo«  to  pay  the  debt,  which  liability,  as  an  inference  of  law 
ris  slmediatdy  upon  notice  of  tL^ishonour  of  the  ^"1,  app.irs    rom    he  rec^^^^ 
to  be  more  than  six  years  before  the  action  was  commenced.     If  one  vN^ould  leco^ei 
on  a  n°w  and  express  promise,  it  should  be  declared  upon  as  such,  and  the  considera- 
?ro;  should  be  stLd  fruly  ;  for  if  founded  upon  a  moral  consideration   a  subsequ     t 
promise  is  a  new  cause  of  action,  and  should  so  appear  upon  the  record.  ^  (;"»  '  ^; 
C  /)    And  it  is  clear,  that  in  every  other  case  the  promise  ^-f^^^'^'f^^l^^,^ 
as  for  instance  if  an  executor  declare  upon  a  promise  to  his  testator,  and  the  statute 
^^St-^ions  be  pleaded,  evidence  of  a  promise  to  the  executor  will  not  support  the 
de  hra  ion      K   V    C>rme.{g)      It  is  clear,   therefore,   that  a  subsequent  promise 
[379]      a  new  else  of  actio.!,'ind  should  be  stated  as  such  ;  and  does  not    ku.    he 
effect  of  drawing  down  the  original  promise  within  the  time  during  which  an  action 

™"  IG^asekrf  *■  Where  the  declaration  is  general,  a  promise  by  or  to  one  in  a  different 
cha  act  r  cannot  be  given  in  evidence,  and  in  such  cases,  the  -f^/l-^^F™ way 
be  stated  •  but  in  cases  like  the  present,  the  practice  has  uniformly  been  the  other  na>  J 
Since  'the  act  of  Parliament  upon  this  subject,(«)  the  acceptance  stated  n,  the  fi  st 
coun  m  ist  be  considered  as  a  general  acceptance  ;  but  that  count  is  equally  untenable 
whether  the  acceptance  be  gen'eral  or  special,  for  in  either  -^V'Sr^Bing  4V6) 
a  presentment  to  the  acceptor  or  the  bankers  {De  Bergareche  v.  PiUm,  3  Bing  it'o), 
atgpia"  named  or  elsewhere ;  and  none  such  is  here  alleged.     It  is  perfectly^- 

be  considered  as  having  been  amended  by  a  verdict  being  entered  for  the  defendant  in 
error  on  the  second  issue  ;  the  Court  having  intimated  upon  discovering  the  mistake 
that  un  ess  he  would  so  consent,  they  should  adjourn  the  hearing  of  he  case,  so  as  to 
enable  the  defendant  in  error  to  applj'  to  the  Court  of  King's  Bench  for  that  purpose. 
(f)S  Bing.  332,  per  Best,  C.  J.     See  Scales  v.  Jacob,  id.  638     ,,,,,,  , 

,V6  Moo^SlO.'  See  also'  Huknu^n  v.  IFalker,  WiUes,  2    ;  DukeofMarlbar^gh  y. 
mdinore,  2  Str.  890 ;  Sarell  v.  Wine,  3  East,  409  ;   IFard  v.  Hunger  6  Taunt.  210. 
(a)  1  &  2  Geo.  4,  c.  78.     See  Turner  v.  Hayden,  6  D.  &  R.  0 ;  S.  C.  4  B.  &  I.,  l. 
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sistent  with  the  record,  that  the  presentment  was  made  to  a  stranger,  at  the  house  of 
Messrs.  Smith,  Payne,  and  Smith,  for  although  they  were  requested  to  pay  the  bill, 
a  request  is  not  equivalent  to  a  presentment. 

The  Court  was  of  opinion  that  the  errors  assigned  could  not  be  sustained ;  and 
the  judgment  of  the  Court  below  was 

Affirmed. 

Hutchinson  was  to  have  argued  for  the  defendant  in  error. 

[380]    Exchequer  of  Pleas. 

M'Lachlan,  Administratrix  of  W.  Evans,  Deceased,  v.  Evans.  E.xch.  of  Pleas. 
Saturday,  May  26th,  1827. — Indebitatus  assumpsit  for  money  had  and  received, 
&c.  will  not  lie  to  recover  the  value  of  foreign  securities  paid  to  the  defendant, 
where  it  appears  that  he  had  no  opportunity  of  converting  such  securities  into 
British  money. 

[Commented  on,  Ehrensperger  v.  Anderson,  1848,  3  Ex.  148.] 

Assumpsit.  The  first  five  counts  of  the  declaration,  which  were  the  usual  money 
counts  and  a  count  upon  an  account  stated,  alleged  the  promise  to  have  been  made  to 
William  Evans  in  his  life-time  ;  the  sixth  count,  which  contained  the  aggregate  allega- 
tions of  the  money  counts  and  an  account  stated,  laid  the  promise  to  the  plaintiff  as 
administratrix,  upon  a  consideration  arising  in  the  lifetime  of  the  intestate;  and  the 
seventh  count  was  for  interest  accruing  after  the  death  of  the  intestate  Plea,  Non 
assumpsit. 

At  the  trial  before  Alexander,  C.  B.  at  the  Middlesex  Sittings  in  Hilary  Term,  it 
appeared  that  the  action  was  brought  to  recover  the  value  of  fifty  thousand  guildei's, 
of  Surinam  paper  currency,  which  was  estimated  at  about  16661.  It  appeared  in 
evidence,  that  the  intestate  had  lived  and  died  at  Surinam,  at  which  place  the  defen- 
dant, who  was  his  brother,  likewise  resided  at  that  time  :  and  the  learned  counsel  for 
the  plaintiff,  having  proved  the  value  of  a  guilder  according  to  the  exchange,  and  that 
at  Surinam  remittances  were  usually  made  by  bills,  which  were  there  the  circulating 
medium;  put  in  evidence  the  following  letters  from  the  defendant  to  the  plaintiff's 
upon  which  he  rested  his  ease : 

The  first,  dated  "Surinam,  Sept.  1,  1823,"  and  addressed  to  "Mrs.  Mary  Evans, 
Glasgow,"  after  detailing  the  death  of  her  husband,  "  on  the  30th  ultimo,  after  being 
sick  nine  days,"  and  the  circumstances  attending  his  decease,  contained  the  following 
passage : 

[381]  "  In  one  of  the  few  lucid  intervals  he  had,  he  delivered  over  to  me,  for  you, 
three  notes  of  hand,  say 

"Mr.  Geo.  Nicholson's,  due  1  May,  1824  .  .  .  15,000' 

Ditto.  „  1  Nov.  1824    .  .  .  1 5,000 1  p 

Ditto.  „  1  May,  1825  .  .  .  15,000         P'^'"' 

In  my  possession,  which  I  will  pay  to  you  .  .  5,000 


50,000 


"Surinam  Currency. 

"  The  exchange  is  always  fluctuating,  but  I  think  you  may  consider  the  above 
amount  of  50,000  Surinam  paper  money  as  equal  to  15001.  or  16001.  sterling,  more  or 
less." 

The  second  was  dated  "  Helveotsluys,  3d  May,  1826,"  in  which  the  defendant  thus 
expressed  himself : 

"  I  could  not  get  any  remittance  from  Surinam,  owing  to  bad  crops  this  two  years  ; 
and  as  to  the  45,000  guilders  Surinam  currency,  was  transfer  over  to  me  only  by  my 
brother,  previous  of  his  death,  and  my  beneficence  so  said  they  are  for  you,  but  I  hope 
you  will  be  indulgent  to  wait  on  me  until  the  crops  come  on  favourable.  I  have  been 
here  many  months,  trouble  upon  trouble  meets  me  for  want  of  money  to  pay  my 
debts,"  &c. 
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Upon  these  facts  the  learned  Chief  Baron  was  of  opinion  that  there  was  no  evidence 
to  go  to  the  jury,  with  respect  to  the  45,000  guilders,  which  were  due  upon  securities 
payalile  long  after  the  death  of  the  intestate  ;  and  Richards,  R.  V.,  of  counsel  for  the 
defendant,  contended  that,  for  the  balance  of  5000  guilders,  which,  in  the  letter  of 
September  1,  1823,  were  stated  by  the  defendant  to  be  in  his  possession,  the  action 
could  not  be  maintained,  and  the  plaintift'  ought  to  be  nonsuited  ;  first,  because  the 
action  of  indebitatus  assumpsit  for  money  had  and  received,  &o.  would  not  lie,  under 
the  circumstances  of  the  case,  that  form  of  action  proceeding  upon  the  receipt  of 
money,  which  the  foreign  currency  was  not ;  and  secondly,  because  there  was  [382] 
no  evidence  on  which  the  jury  could  find  that  any  money  had  been  had  and  received 
by  the  defendant  to  the  use  of  the  intestate. 

The  learned  Chief  Baron  over-ruled  the  objections,  giving  leave  for  the  defendant 
to  move  to  enter  a  nonsuit,  and  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
the  value  of  5000  guilders,  which  they  estimated  at  1381.  and  found  their  verdict  for 
the  plaintiff  accordingh'. 

A  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  nonsuit  entered,  having  been  obtained  upon  the  same  points  as  were 
raised  at  the  trial  by  Richards,  R.  V.,  who  cited  the  eases  of  Nightingal  v.  Devisnie 
(5  Burr.  2589) ;  Leeri/  v  Goudsoii  (4  T.  R.  687) ;  Kearney  v.  King  (2  B.  &  Aid.  301), 
and  SprmvU  v.  Legge  (2  D.  &  R.  15  ;  S.  C.  1  B.  &  C.  16)— 

Jervis  and  Parke  now  shewed  cause.  The  subject  matter  of  the  action  in  the  case 
of  Nightingal  v.  Devisme,  which  has  been  cited  as  an  authority  for  the  defendant,  being 
East  India  Stock,  was  nothing  more  than  the  stock  of  any  other  mercantile  partner- 
ship, and  cannot,  therefore,  be  viewed  in  the  same  light  as  the  circulating  medium  of 
a  country,  which  Surinam  paper  currency  was  proved  to  be.  So,  neither  ought  the 
case  of  Leery  v.  Good-son  to  weigh  as  an  authority  in  this  case,  for  there  the  goods 
remained  in  specie.  Now  from  the  wording  of  the  first  letter,  it  is  manifest,  that  the 
money,  such  as  it  was,  having  been  delivered  over  for  the  plaintifl",  the  defendant  has 
no  right  to  retain  it ;  and  it  is  equally  clear,  that,  as  at  the  time  of  his  decease  it  was 
the  property  of  the  intestate,  it  would,  had  it  been  British  money,  have  been  money- 
had  and  received  to  his  use.  The  true  question,  therefore,  is  whether  this,  being 
foreign  money,  can  be  recovered  as  money  had  and  leceived.  Upon  that  point  the 
case  of  I'ickanl  v.  Bankes  (13  East,  20),  is  a  distinct  authority  for  the  plaintiff,  for  the 
defendant  having  once  treated  the  paper  currency  as  money,  which  he  does  [383]  in 
his  letters,  cannot  now  turn  round  and  say,  that  it  is  not  money  ;  for  as  against  him 
it  is  so  much  money  received  by  him.  This,  however,  is  not  a  solitary  authority  upon 
the  subject ;  in  the  case  of  Harington  v.  Macmmris  (5  Taunt.  228 ;  S.  C.  1  Marsh.  33), 
which  was  an  action  brought  for  the  recovery  of  a  sum  of  money  lent  in  India  in 
pagodas,  Gibbs,  J.,  said,  that  the  doctrine  contended  for  as  to  foreign  money  had 
been  exploded  twenty  years  ;  and  even  in  a  criminal  case,  on  an  indictment  for  obtain- 
ing money  bv  means  of  a  false  token,  the  receipt  of  a  bank  note  of  the  amount  has 
beeti  held  to  be  evidence  to  the  jury  of  the  receipt  of  the  money  at  tiie  Bank  (2  Stark. 
Evid    107,  n.).     And  they  cited  Longchamps  v.  Kenny  (Dougl.  137). 

[Hullock,  B.  If  there  were  reasonable  evidence  that  the  defendant  had  had  an 
opportunity  of  converting  the  securities  into  money,  in  the  life-time  of  the  intestate, 
there  would  be  no  difficulty  :  in  that  event  the  case  of  Lonoehamps  v.  Kenni/,  would 
clearly  apply  ;  but  as  this  case  now  stands,  I  think  that  militates  against  the  proposi- 
tion you  contend  for;  for  Lord  Mansfield  in  that  case  expressly  says,  that  promissory 
noes  are  not  money,  though  they  may  be  treated  as  such.] 

Richards,  R.  V.,  contr<\.  To  enable  the  plaintiff  to  recover  in  this  form  of  action, 
money  must  have  passed  into  the  hands  of  the  defendant.  Moore  v.  Fyrke  ( 1  I  ilast,  52)  ; 
iMaxtvell  V.  Jainieson  (2  B.  &  Aid.  51) ;  JVharton  v.  IValker  (6  D.  &  R'288  ;  S.  C.  4  B.  & 
C.  163).  An  equivalent  or  security  for  money  is  not  sufficient,  unless,  as  in  the  case 
of  FiclMnl  V.  Bankes,  it  has  been  treated  as  money  between  the  litigating  parties  ;  or, 
as  in  that  of  Longchamps  v.  Kenny,  there  be  a  reasonaljle  presumption,  that  it  has 
been  converted  into  money.  Upon  which  principle,  it  has  been  decided,  that  East 
India  Stock,  Nvihiivgal  v.  Z'«w.s-[384]-"(« ;  pictures.  Leery  v.  Goodsmi ;  and  even  the 
stock  of  the  Bank  of  England,  Jones  v.  Brmli-v  (1  East,  1),  cannot  be  made  the 
subject  of  this  form  of  action.  And  a  promissory  note,  which  gives  merely  a  right 
of  action,  and  is  not  even  evidence  of  money  having  passed,  except  between  immediate 
parties,  IFaynaia  v.  Bend  {I  Camp.  175),  has  been  held  not  sufficient  to  complete  the 
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offence  of  usury,  where  either  money  or  money's  worth  must  be  received  by  the 
lender.  Maddockv.  Hammeit  (7  T.  R.  184).  Now,  it  is  clear  from  the  letters  that 
the  paper  currency  in  question  has  never  been  treated  as  money  between  these 
parties,  for  the  securities  not  being  due  until  after  the  death  of  the  intestate,  could 
not  have  been  received ;  neither  is  there  any  fact  to  induce  a  presumption  that  the 
5000  guilders,  Surinam  paper  currency,  had  been  converted  into  money  during  the 
life-time  of  the  intestate ;  and  whatever  may  have  been  done  subsequently,  cannot 
be  noticed  under  the  declaration  in  its  present  form.  And  he  referred  to  the  cases 
which  he  had  cited  on  moving  for  the  rule. 

Alexander,  C.  B.  At  the  trial  of  the  cause,  I  assumed  it  as  a  fact,  that  that 
which  the  defendant  had  received  and  acknowledged  in  his  letters,  was  the  circulating 
medium  of  the  country  ;  and  as  such  I  considered  it  proper  to  allow  the  plaintitt'  to 
give  evidence  of  its  value  according  to  the  current  rate  of  exchange  between  the  two 
countries;  upon  which  view  I  left  it  to  the  jury,  who  estimated  the  5000  guilders 
paper  currency  at  1381.,  and  found  for  the  plaintiff.  I  appiehend  that  the  words  in 
the  declaration  must  be  taken  to  mean  British  money  in  the  plaintiff's  hands,  and, 
according  to  the  cases,  it  seems  that  foreign  money  cannot  be  recovered  under  those 
words.  That  seems  to  be  fully  established  by  the  cases  cited  respecting  stock  and 
provincial  notes.  I  was  therefore  mistaken  in  the  [385]  view  which  I  took  of  the 
case  at  the  trial ;  and  I  think  that  the  lule  for  a  nonsuit  should  be  made  absolute. 

Garkow,  B.  I  am  of  opinion  that,  under  the  circumstances  of  this  case,  a  nonsuit 
ought  to  be  entered.  It  is  an  established  rule  that  before  a  plaintiff  can  recover 
in  an  action  for  money  had  and  received,  there  must  be  evidence  of  money  having 
actually  come  to  the  hands  of  the  defendant.  The  facts  and  circumstances  of  this 
case  preclude  the  supposition  of  these  securities  Laving  lieen  converted  into  British 
money,  in  the  lifetime  of  the  intestate,  and  therefore  the  very  foundation  of  the 
action  fails. 

HULLOCK,  B.  I  am  of  opinion  that  the  plaintiff  ought  to  be  nonsuited,  which 
opinion  is  founded  upon  the  circumstances  and  form  of  the  declaration  in  this  particular 
case,  because  I  think  that  if  the  declaration  had  been  ditierently  framed,  the  letters 
from  the  defendant  would  have  been  sufficient  to  have  sustained  the  action.  The 
bonds  not  being  duo  until  sevei'al  months  after  the  death  of  the  intestate,  the  action 
cannot  be  maintained  so  far  as  relates  to  them;  and  the  question  is,  whether  this 
action,  in  the  present  form  of  the  declaration,  can  be  sustained  by  evidence  of  the 
delivery  of  securities  for  money  a  few  days  only  before  the  intestate's  death.  In 
actions  of  this  description  it  is  necessary  to  shew  that  money  had  been  received  by 
the  defendant  ;  a  payment  in  bank  notes  is  not  actually  requisite,  but  if  secuiities  be 
delivered,  they  must  be  shewn  to  have  been  such  a  time  in  his  hands  as  would  enable 
the  jury  to  infei'  that  they  had  been  converted  into  money.  There  is  no  evidence  of  that 
desciiption,  neithei-  are  there  any  circumstances  in  this  case  to  warrant  such  an  infer- 
ence. The  case  of  llarrington  v.  Macmorris,  appeal's  to  me  to  be  perfectly  inapplicable, 
to  have  nothing  in  common  with  the  present  case  ;  for,  in  that  case,  by  paying  the 
money  into  Court,  the  liability  of  the  defendant  was  admitted,  and  the  question 
[386]  was,  whether  a  particular  of  set  off  was  admissible  for  the  plaintiff,  to  shew 
that  the  full  amount  had  not  been  paid  in.  Moreover,  there  the  parties  were  in 
England,  and  the  natural  presumption  would  be,  that  the  pagodas  had  been  converted 
into  British  money.  The  language  of  the  Court  in  Fickard  v.  Bankfs,  shews  the 
impression  of  the  Court  upon  the  general  question  ;  for,  unless  the  provincial  notes, 
which  were  the  subject  of  that  action,  had  been  treated  as  money  between  the 
parties,  the  plaintiff  would  not  have  been  entitled  to  recover  ;  yet  provincial  notes 
are  almost  the  only  circulating  medium  in  many  parts  of  England.  All  the  other 
cases,  however,  are  clear  authorities  that  no  equivalent  or  security  for  money  can  form 
the  subject  matter  of  this  action,  unless  the  parties  have  treated  it  as  money,  or  a 
sufficient  time  has  elapsed,  so  as  to  raise  an  inference  that  it  has  been  converted 
into  money  by  the  defendant.  Under  the  peculiar  circimistances  of  the  case,  and  the 
form  of  the  declaration,  I  am  of  opinion  that  the  rule  should  be  made  absolute. 

Vaughan,  B.  I  concur  in  the  opinion  expressed  by  the  Court ;  it  being  necessary, 
according  to  the  form  of  the  declaration  in  the  present  case,  to  shew  that  the  money 
sought  to  be  recovered  was  actually  received  by  the  defendant  in  the  life-time  of 
the  intestate.  No  evidence  was  given  of  that  fact,  nor  are  there  any  circumstances 
to  induce  a  reasonable  presumption  of  it.     The  case  appears  to  me  to  resolve  itself 


lY.  &J.  387.  HENDERSON    V.  BARNEWALL  721 

into  this  simple  point,  Does  the  foini  of  action  require  the  receipt  of  money  by  the 
defendant  to  support  it  ?  I  apprehend  it  to  be  clear  that  it  does,  or  at  least  that 
there  must  be  circumstances  from  which  a  jury  might  infer  that  money  had  been 
received  by  him.  No  such  evidence  or  inference  exists  in  this  case  ;  and  therefore 
I  think  the  rule  for  a  nonsuit  should  be  made  absolute. 
Rule  absolute. 


[387]  Henderson  v.  B.\rnewall  and  Another.  Exch.  of  Pleas.  1827.— A 
broker  cannot,  without  the  assent  of  his  principal,  delegate  his  authority. — Where 
A.  having  goods  to  sell,  employed  a  broker  for  the  purpose,  and  B.  being  desirous 
of  purchasing  them,  authorised  the  broker's  salesman  to  offer  a  certain  price,  who 
in  consequence  brought  the  parties  together,  and  who  having  concluded  the 
contract,  in  the  absence  of  the  salesman,  dictated  to  him  the  terms  of  it;  of 
which  he  made  an  entry  in  his  master's  book,  but  did  not  sign  it,  and  afterwards 
comnninicated  the  circiimstances  to  the  broker,  who  directed  a  clerk  to  enter  and 
sign  the  contract  in  his  book,  and  sent  a  sale  note,  signed  by  himself,  to  A.,  but 
no  bought  note  was  sent  to  B.  :  Held,  that  there  was  no  note  or  memorandum  in 
writing  signed  bv  an  agent  duly  authorised,  to  satisfy  the  statute  of  frauds, 
29  Car.  2,  c.  3,  s.  17. 

Assump.sit  for  not  accepting  goods  pursuant  to  an  alleged  contract  between  the 
plaintiff  and  defendants.      Plea,  Non  assumpsit. 

At  the  trial  before  Hullock,  B.  at  the  Lancaster  Summer  Assizes,  1826,  it  appeared 
in  evidence,  that  the  plaintiff  having  a  quantity  of  pot-ashes  to  sell,  employed  Rowland 
Roscoe  a  broker,  to  dispose  of  them  ;  and  that  shortly  afterwards  the  defendants 
applied  to  William  Roscoe,  the  clerk  and  salesman  of  Rowland  Roscoe,  for  the  purpose 
of  asceitaining  if  he  knew  any  person  who  had  pot-ashes  to  sell,  who  having  mentioned 
the  plaintiff;  and  the  price  he  wished  to  obt^iin,  was  authorised  by  them  to  offer 
30s.  per  cwt.  He,  in  consequence  introduced  them  to  the  plaintiff,  and  having 
established  a  negociation  between  the  parties,  brought  them  together  in  the  Exchange 
at  Liverpool;  where,  going  up  to  them  he  said,  "Well,  gentlemen,  I  suppose  you 
have  closed  the  contract;"  to  which  they  assented;  and  the  plaintiff,  in  the  hearing 
of  one  of  the  defendants,  dictated  to  him  the  terms  of  the  agreement.  He  immediately 
went  to  his  principal's  office,  and  made  an  entry  of  the  sale  in  the  contiact  book, 
which  he  did  not  sign,  and  on  the  .same  day  communicated  the  circumstances  to 
Rowland  Roscoe,  who  directed  a  clerk  in  his  office  to  enter  the  particulars  of  the 
sale  in  his  sale  book ;  which  were  entered  accordingly,  and  signed  by  the  clerk.  On 
the  same  day  a  sale  note  was  signed,  and  sent  to  the  plaintiff  by  Rowland  Roscoe, 
but  no  bought  note  was  sent  to  the  defendants  ;  who,  a  few  days  afterwards,  called 
at  the  ofKce  of  the  broker,  and  requested  William  Roscoe  to  alter  the  name  of  the 
purchaser  in  the  entry,  which  he  refused  to  do.  It  appeared  further  that  the  broker 
himself  had  not  seen  the  defendants  on  the  subject  of  the  purchase. 

The  counsel  for  the  plaintiff  tendered  evidence  that  it  [388]  was  not  the  custom 
at  Liverpool,  for  a  broker  to  send  bought  notes,  or  personally  to  sign  the  entry  in 
his  book  ;  but  that  evidence  was  rejected  by  the  learned  Judge,  who  was  of  opinion 
that  custom  could  not  control  the  law  in  this  respect.  Two  points  were  raised  by 
Scarlett  upon  these  facts  :  first,  that  the  broker  was  not  the  agent  of  the  defendants ; 
and  secondly,  if  he  were,  that,  not  having  delivered  a  bought  note,  he  had  not  duly 
executed  his  authority.  The  learned  Baron  reserved  the  points,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit,  and  the  jury  found  a  verdict  for  the  plaintiff.  In 
Easter  Term,  Scarlett  obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside  and  a  nonsuit  entered,  upon  the  points  made  at  the  trial ;  and  having  cited 
the  eases  of  Thorniau  v.  Kempster  {5  Taunt.  786 ;  S.  C.  1  Marsh.  355),  Cumming  v. 
Koehuck  (Holt's  N.  P.  173),  and  Chant  v.  Fletcher  (8  D.  &  R.  59  ;  S.  C.  5  B.  &  C.  436), 
in  which  it  had  been  decided  that  where  the  bought  and  sale  notes  were  different, 
the  contiact  was  void,  he  contended  that,  a  fortiori,  where  no  note  was  sent  to  one 
party,  there  was  no  binding  contract. 

Henderson,  (with  whom  was  Pollock,  F.),  shewed  cause.  The  rule  in  this  case, 
which  depends  upon  whether  there  is  a  sutiicietit  note  or  memorandum  of  the  bargain, 
signed  by  an  agent  duly  authorised,  so  as  to  satisfy  the  statute  of  frauds,  29  Car.  2, 
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c.  3,  s.  17,  was  obtained  on  two  grounds  :  first,  that  the  broker  was  not  the  authorised 
agent  of  the  defendants ;  and  secondly,  if  he  were  so,  that  his  authority  was  not  duly 
executed.  To  hold  that  the  broker  in  this  case  was  the  agent  of  the  seller  only,  would 
militate  against  the  general  principle  of  law  regulating  commercial  transactions,  by 
which  theVoker  is  held  to  be  the  agent  of  both  parties.  "  If  (says  Lord  Erskinc  in 
the  case  of  Buckmaster  v.  Harrop  (13  Ves.  473))  the  purchaser  agrees  to  buy,  and 
adopts  [389]  the  bicker  only  by  consenting  to  buy,  that  converts  the  broker  into  an 
agent,  and  concludes  both  parties."  This  doctrine  was  recognized  in  the  case  of  Hiiide 
V.  Whitelwuse  (7  East,  558),  and  has  been  held  to  apply  equally  where  the  broker  is 
both  employed  and  paid  by  the  vendor.  Hicks  v.  Hankin  (4  Esp.  114).  The  terms 
of  the  bargain  having  been  arranged  between  the  parties  themselves,  cannot  affect 
the  law  upon  the  subject,  for  that  which  passed  between  them  did  not  in  law  amount 
to  a  contract ;  and  the  case  of  BucJcer  v.  Cammeyer  (1  Esp.  105),  is  a  decisive  answer 
to  an  objection  on  that  ground.  A  thiid  objection  to  the  agency  of  the  broker,  is 
raised  in  consequence  of  the  intervention  of  the  clerk.  This  is  not  the  case  of  the 
principal  deputing  his  authority  to  an  agent,  without  the  knowledge  of  the  employer, 
for  the  defendants  were  aware  of  the  relation  which  subsisted  between  the  broker 
and  his  clerk ;  and  with  the  consent  of  the  parties,  the  confidence  reposed  in  the 
principal  may  be  transferred  to  the  agent.     Coles  v.  Trecothick  (9  Ves.  234). 

[Hullock,  B.  In  that  case  the  clerk  who  wrote  the  contract  was  the  agent  of 
the  defendant,  and  signed  it  also  for  his  master.  So  that,  quacunque  via  data,  he 
was  the  agent  of  the  party.  An  auctioneer's  clerk,  who  writes  down  the  name  of 
the  buyer  in  his  presence,  is  the  agent  of  both  parties.] 

But  it  is  not  necessary  that  the  entry  in  the  book  should  be  signed,  all  that  the 
statute  of  frauds  requires,  being  some  note  or  memorandum  in  writing  of  the  bargain, 
signed  by  the  parties  to  be  charged,  or  their  agents  lawfully  authorised  ;  the  identical 
agreement  need  not  be  signed ;  Coles  v.  Trecothick;  why,  therefore,  is  not  the  sale  note 
a  sufficient  memorandum  to  satisfy  the  statute.  A  defective  memorandum  may 
be  aided  by  a  subsequent  letter;  [390]  Cooper  v.  Smith  (15  East,  103),  which  is 
putting  a  much  more  liberal  construction  on  the  statute,  than  it  is  here  necessary  to 
contend  for. 

Upon  the  second  point  it  is  contended,  that  both  a  bought  and  sale  note  are 
essential,  as  an  inference  from  several  cases,  in  which  it  has  been  held,  that  where 
they  differed,  there  could  be  no  binding  contract.  It  will  not,  however,  be  necessary 
to  impeach  those  decisions,  as  the  principle  upon  which  they  proceed  does  not  affect 
the  present  case  ;  and,  that  two  inconsistent  instruments  should  be  mutually  destructive 
of  each  other,  while,  upon  a  single  and  consistent  document  a  plaintiff  may  recover, 
is  perfectly  intelligible.  Thornton  v.  Kempsier  (5  Taunt.  786 ;  S.  C.  1  Marsh.  355)  is 
the  first  case  upon  this  subject,  the  decision  in  which  did  not  proceed  upon  the 
statute  of  frauds,  but  upon  the  inconsistency  of  the  contract.  Acting  through  the 
intervention  of  an  agent  cannot  affect  the  rights  of  the  parties,  and  it  is  quite  clear, 
that  if  the  agreement  in  that  case  had  been  a  parol  agreement  for  goods  under  the 
value  of  101.,  that  it  would  not  have  been  binding.  Cnmming  v.  Roehurk  (1  Holt's 
N.  P.  173)  is  to  the  same  effect.  The  next  case  is  that  of  Grant  v.  Fletcher  (8  D.  & 
R.  59 ;  S.  C.  5  B.  &  C.  436),  in  which  there  is  nothing  to  shew  that  both  notes  are 
indispensable.  It  is  true,  that  the  Lord  Chief  Justice  recognizes  the  two  former 
cases,  and  says,  that  the  broker's  book  is  the  original,  but  that  decision  depends  upon 
the  circumstances  of  the  case,  and  must  be  taken  secundum  subjectam  materiam. 
Indeed,  it  would  be  strange,  were  a  bought  note  indispensable,  that  there  should  be 
no  option  to  reject  it ;  yet  in  liucker  v.  Cammeyer,  and  Goom  v.  Jjlalo  {9  D.  &  R.  148  ; 
S.  C.  6  B.  (fc  C.  117),  the  parties  were  held  responsible,  although  the  notes  were  sent 
back.  Neither  bought  nor  sale  notes  are  necessary,  as  they  do  not  form  the  validity 
of  the  contract,  [391]  Hej/man  v.  Neale  (2  Camp.  337).  They  are  required  neither  by 
the  common  law,  nor  by  the  statute,  which  enacts  only,  that  a  note  or  memorandum 
in  writing  shall  be  signed  ;  but  are  in  fact  creatures  "of  custom,  of  which  thei'e  is  no 
evidence  in  this  case.  The  entry  in  the  book  is  the  original  evidence  of  the  contract, 
Grant  V.  Fletcher ;  assuming  which.  Lord  Ellenborough,  in  Dickenson  v.  Lilwall  (I  Stark. 
N.  P.  123),  doubted  whether  the  bought  note  was  admissible.  This  point,  however, 
has  since  been  decided,  in  Goom  v  Jflalo,  in  which  it  was  held,  that  the  entry  in  the 
broker's  book  need  not  be  signed,  and  that  the  bought  and  sale  notes,  signed  by  the 
broker,  were  sufficient :  in  that  case  both  existed,  but  it  does  not  decide  that'both 
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were  necessary  ;  and  the  sale  note  being  a  sufficient  memorandum  to  satisfy  the  statute, 
the  rule  ought  to  be  dischaiged. 

Crompton,  in  support  of  the  rule.  The  first  question  is,  whether  Rowland  Roscoe 
had  any  authority  to  sign  any  contract ;  and  the  second,  supposing  him  to  have  such 
authority,  whether  he  has  signed  a  sufiicient  one.  Upon  the  first  point,  the  evidence 
is,  that  he  was  not  brought  into  contact  with  the  defendants :  and  the  authority,  if 
any,  was  conferred  upon  William  Roscoe,  his  clerk.  The  case  of  CoJes  v.  Trecothick 
(ubi  sup.),  therefore  militates  strongly  against  the  position  contended  for  on  behalf 
of  the  plaintiff;  for  it  proves  that,  unless  by  express  consent  of  the  principal,  an 
authority  cannot  be  delegated  to  a  clerk  or  under  agent.  Supposing  the  broker  to 
have  been  vested  with  an  authority,  it  was  either  special  or  general :  if  special,  can  it 
be  delegated  ?  Such  a  doctrine  would  be  open  to  all  the  mischiefs  which  it  was  the 
object  of  the  statute  of  frauds  to  provide  against.  If  a  contract  could  be  made  by 
a  sub-agent,  the  terms  of  it  must  be  [392]  communicated  to  his  principal,  and  be 
reduced  into  writing  from  his  parol  statement ;  and  thus  two  questions  might  arise, 
first,  whether  the  clerk  had  stated  the  contract  correctly  ;  and  secondly,  whether  the 
principal  had  reduced  it  into  writing  correctly  from  such  statement ;  and  so  a  doable 
mischief  would  arise.  In  the  case  of  Blore  v.  Sutton  (3  Meriv.  237),  an  agreement  for 
a  lease,  evidenced  only  by  a  memorandum  in  writing,  entered  in  the  book  of  the 
agent,  and  signed,  not  by  the  accent  himself,  but  by  his  clerk,  was  held  not  to  be 
sufficient  to  satisfy  the  statute,  although  the  entry  was  approved  by,  and  made  under 
the  immediate  direction  of  the  authorized  agent,  and  according  to  the  course  of 
business  ;  and  it  would  be  strange,  if  a  master  cannot  delegate  his  authority  to  a  clerk, 
that  a  clerk  should  have  the  power  of  transferring  his  to  his  master.  A  general 
authority  is  derived  from  a  course  of  dealing ;  and  it  would  be  difficult  to  say  that 
Rowland  Roscoe  was  clothed  with  any  such  right,  when  the  contract  was  made 
between  the  parties  themselves,  and  even  the  terms  of  it  were  communicated  to  him 
by  a  sub-agent.  In  Klinitz  v.  Siirri/,{b)  Lord  Ellenborough  declared  himself  clearly 
of  opinion,  that  the  broker's  note  was  not  sufficient  of  itself,  he  being,  prima  facie,  the 
agent  of  the  seller,  unless  it  was  acted  upon  by  the  buyer  :  here  there  is  no  adoption  of 
the  Mt  of  the  broker  by  the  defendants,  but,  on  the  contrary,  the  sending  of  the  sale 
note  to  the  vendor  only  clearly  shews  that  the  broker  was  employed  by  him,  and  by 
him  alone.  Conceding,  however,  that  he  was  the  agent  of  both  the  parties,  an  important 
question  arises,  and  upon  which  there  has  yet  been  no  decision,  viz. — Whether  one 
note  is  sufficient  ?  It  is  the  duty  of  the  broker  to  enter  such  a  contract,  that  both 
parties  may  sue  upon  it :  [393]  while  that  entry  is  upon  his  books,  they  both  have 
access  to  it ;  but  one  only  h;is  the  possession  of,  and  control  over  the  sale  note ;  and 
such  a  course  is  open  as  well  to  fraud  as  to  inconvenience.  In  order  to  bind  the  parties, 
there  must  be  mutuality  in  the  contract ;  upon  which  principle,  where  the  bought  and 
sale  notes  vary,  the  contract  is  void ;  but  no  mutuality  can  be  said  to  exist,  where 
the  terms  of  the  contract  are  unknown  to  one  of  the  parties  :  of  which  opinion  the 
Lord  Chief  Justice  of  the  Common  Pleas  expressed  himself,  in  the  case  of  Smith  v. 
Spatrow  (2  Car.  &  P.  544 ;  S.  C.  not  S.  P.  4  Bing.  84),  at  Nisi  Prius,  although  the 
case  was  decided  in  banco,  upon  another  ground. 

Alex.vnder,  L.  C.  B.  It  appears  to  me,  that  this  rule,  which  seeks  to  set  aside 
the  verdict  for  the  plaintiff,  and  enter  a  nonsuit,  ought  to  be  made  absolute.  The 
Legislature  has  declared  that  sales,  and  transactions  of  this  description,  shall  be  void, 
unless  they  be  reduced  into  writing,  and  signed  by  the  parties  to  be  charged,  or  their 
agents  lawfully  authorized.  A  broker  is  the  agent  of  both  parties,  and  an  entry  in 
his  book  signed  by  him,  or  the  bought  and  sale  notes,  which  are  likewise  signed  by 
him,  if  they  correspond,  are  sufficient  to  bind  the  parties  ;  but  the  difficulty  here  is, 
that  the  entry  made  by  the  authorized  agent,  which  William  Roscoe  undoubtedly  was, 
was  not  signed  by  him,  and  what  is  signed,  and  which  at  best  is  but  a  copy,  is  subscribed 
by  a  person  who  had  no  authority  whatever. 

G.\RROW,  B.  I  am  of  the  same  opinion.  There  are  various  waj^s,  in  which, 
according  to  the  custom  of  trade,  goods  are  sold,  to  be  delivered  at  a  future  time ;  but 
whatever  course  may  be  adopted,  the  statute  of  frauds  has  provided,  that  the  parties 

(b)  Pal.  Princ.  &  Agent,  143  ;  S.  C.  5  Esp.  267,  in  which  latter  Report,  the 
absence  of  the  seller's  name  in  the  entry  is  stated  to  be  the  ground  of  Lord 
EUenborough's  decision. 
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shall  not  be  bound  by  the  contract,  un-[394]-le3s  it  be  reduced  into  writing,  and  signed 
by  the  parties  to  be  charged,  or  their  authorized  agent.  For  the  convenience  of  trade 
brokers  are  established  in  this  country,  and  in  the  principal  commercial  towns  on  the 
Continent,  under  regulations  calculated  to  insure  punctuality  and  fidelity  in  their 
dealings  ;  and  by  means  of  whom  sales  and  negociations  are  effected  between  parties, 
who,  otherwise,  might  have  remained  strangers  to  each  other.  The  course  of  trade 
in  such  cases  is,  for  the  broker,  being  employed  by  one  party,  to  sell  to,  or  buy  from 
the  other,  either  in  consequence  of  a  general  authority,  which  is  derived  from  a 
multitude  of  instances,  or  of  a  special  and  particular  authority,  which  is  applicable  to 
one  only  ;  and  thus  he  becomes  the  agent  of  both.  No  ground  is  laid  in  this  case  for 
presuming  a  general  authority  ;  and  if  there  were  a  special  authority,  it  was  conferred, 
not  upon  the  broker,  but  upon  William  Roscoe,  his  clerk :  neither  the  entry  nor  the 
note  is  signed  by  him  ;  and  it  becomes  unnecessary  to  consider  the  effect  of  the 
latter,  for,  upon  the  defect  of  the  broker's  authority  alone,  this  rule  must  be  made 
absolute. 

HuLLOCK,  B.  I  am  of  the  same  opinion  ;  and  the  ground  of  that  opinion  is,  that 
the  person  who  made  the  only  entry  that  was  signed  was  not  the  authorized  agent 
of  the  parties.  It  appears  clearly,  that  William  Roscoe  was  authorized  by  the  defen- 
dants, but  that  authority  was  personal,  and  could  not  be  transferred  ;  and  had  he 
signed  the  entry,  it  would,  in  my  opinion,  have  been  a  sufficient  compliance  with  the 
statute,  and  have  been  binding  upon  the  parties.  The  observations  made  by  the 
learned  counsel  for  the  defendant,  upon  the  difficulties  and  mischiefs  likely  to  ensue 
from  proceedings,  such  as  were  adopted  in  this  instance,  are  in  my  opinion  just ;  for 
if  an  authority  could  be  delegated  to  one  person,  it  might  to  several,  until  the  meaning 
of  the  contract  had  been  lost  in  [395]  the  multiplicity  of  communications.  Bought 
and  sale  notes  are  not  essential  to  the  validity  of  the  contract :  the  entry  signed  by 
the  broker  is  alone  the  binding  contract,  said  Lord  Ellenborough,  in  the  case  of  Heyman 
V.  Neale  ;  which  doctrine  is  confirmed  by  the  decision  in  Grant  v.  Fletcher.  Where, 
however,  the  entry  in  the  book  is  not  signed,  the  party  may  have  recourse  to  the 
bought  and  sale  notes  ;  but  if  Rowland  Roscoe  had  no  authority  to  make  the  contract, 
or  the  entry  in  the  book,  he  would  have  as  little  to  send  out  the  bought  and  sale 
notes.  The  question,  therefore,  as  to  the  effect  of  the  sale  note  only  having  been  sent 
does  not  ai'ise,  as  the  broker  had  no  authority  to  send  out  either.  I  doubt,  however, 
whether  the  sale  note  alone  would  be  sufficient ;  for  it  is  the  duty  of  brokeis  to  make 
the  contract  so  as  to  be  binding  upon  both  parties. 

Vaughan,  B.  It  is  admitted  on  all  hands,  and  the  statute  expressly  requires, 
that  the  contract  should  be  in  writing,  and  signed  by  the  parties  themselves,  or  their 
agent  duly  authorized.  The  simple  question  therefore  is,  whether  Rowland  Roscoe 
can  be  considered  an  agent  so  authorized.  The  plaintiff  has  failed  to  make  out  that 
proposition  ;  and  it  appears  from  the  evidence,  that  Richard  was  invested  with  a  special 
authority,  which,  I  think,  could  not  be  delegated,  but  that  Rowland  Roscoe  was  a 
stranger  to  the  transaction.  It  is  not  necessary  to  enter  into  the  question,  whether 
the  note  would  or  would  not  be  sufficient,  had  an  authority  been  proved.  The  legitimate 
mode  of  recording  the  contract  is,  by  an  entry  in  the  book  signed  by  the  broker  ;  in 
default  of  that,  the  case  of  Goom  v.  Aflalo  has  decided,  that  the  bought  and  sale  notes 
are  sufficient  to  satisfy  the  statute.  I  agree  with  the  Lord  Chief  Justice  of  the  King's 
Bench,  that  the  contract  must  be  mutual  {Grant  v.  Fletcher,  ubi  sup.) ;  but  the  effect 
of  the  sale  note  alone  [396]  having  been  sent,  cannot  here  come  in  question,  as  the 
broker,  whose  name  is  subscribed  to  it,  had  no  authority.  Upon  the  absence  of  authority 
simply,  I  am  of  opinion  that  the  rule  should  be  made  absolute. 
Rule  absolute. 

SCORELL  V.  BoxALL  AND  ANOTHER.  Exch.  of  Pleas.  Saturday,  May  26th,  1827. 
—The  sale  of  growing  underwood,  to  be  cut  by  the  purchaser,  confers  an  interest 
in  land  under  the  fourth  section  of  the  statute  of  frauds,  29  Car.  2,  c.  3. 

Trespass,  for  cutting  down,  and  carrying  away  underwood.  Plea,  the  general 
issue.  This  case  was  tried  at  the  Surrey  Summer  Assizes,  1827,  before  Mr.  Serjeant 
Onslow ;  and  the  question  was,  whether  the  plaintiff,  who  had  purchased  by  parol,  the 
underwood,  then  standing,  to  be  cut  by  him,  had  such  a  possession  as  would  enable 
him  to  maintain  trespass  against  the  defendants  for  cutting  and  carrying  it  away.    The 
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learued  Judge  was  of  opinion,  that  the  sale  came  within  the  fourth  section  of  the 
statute  of  frauds  (29  Car.  2,  c.  3,  s.  -4),  and  was  void,  there  being  no  note  or  memo- 
randum in  writing,  pursuant  to  that  statute  ;  upon  which  the  plaintiff  was  nonsuited. 
In  E;ister  Term  last,  Comyn  obtained  a  rule  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  new  trial  had,  contending  that  the  case  of  Crosby  v.  JFadswarth 
(6  Eiist,  602),  which  had  been  cited  at  the  trial,  and  relied  upon  by  the  learned  Judge, 
did  not  apply,  underwood  being  merely  a  chattel,  according  to  the  dictum  of  Treby,  C.  J. 
( 1  Ld.  liaym.  182)  as  reported  in  Lord  Raj'mond's  Reports,  and  cited  by  Holroyd,  J.,  in 
the  case  of  Mai/JieU  v.  U'adAey  (5  D.  &  R."  22-1 ;  S.  C.  3  B.  &  C.  357) ;  and  the  right  of 
going  OB  the  land  to  cut  the  wood  being  merely  an  easement,  and  conferring  no  interest 
in  the  land.  He  cited  also  the  case  of  Evans  v.  Roberts  (S  D.  &  R.  611  ;  8.  C.  5  B.  & 
C.  829. 

[397]  Barnewall  and  Norton,  now  shewed  cause.  The  question  is,  whether  the 
plaintifl'  had  such  an  interest  in  the  underwood,  as  would  enable  him  to  maintain 
trespass,  which  is  a  possessory  action.  It  is  clear  that  he  had  not  actual  possession, 
for  the  underwood  stood  upon  the  land  of  the  person  by  whom  it  was  sold,  neither 
had  he  a  constructive  possession.  The  fourth  section  of  the  statute  of  frauds  says, 
that  no  action  shall  be  maintained  upon  a  contract  relating  to  the  sale  of  an  interest 
in  or  concerning  land,  unless  it  be  in  writing ;  now  the  subject  matter  of  this  sale 
forms  parcel  of  the  inheritance,  and  is  not  a  chattel ;  it  descends  to  the  heir,  and  does 
not  go  to  the  executor.  Lifmd's  case  (11  Co.  -16;  S.  C.  1  Roll.  Rep.  97).  The  true 
distinction,  as  laid  down  in  Evans  v.  Roberts,  is  between  those  things  which  go  to  the 
heir  and  those  which  go  to  the  executor,  the  latter  may  be  taken  in  execution  under 
a  fi.  fa.,  by  which  the  sherilF  is  commanded  to  levy  the  debt  of  the  goods  and  chattels ; 
but  such  as  cannot  be  taken  in  execution,  and  pass  with  the  land,  are  within  the 
provision  of  the  statute  of  frauds. 

Comyn,  contra.  The  dictum  of  Treby,  C.  J.,  that  a  sale  of  timber  growing  upon 
the  land  need  not  be  in  writing,  because  it  is  but  a  bare  chattel,  which  was  cited  by 
Mr.  Justice  Holroyd  in  the  case  Mayjield  v.  JVadsley,  and  has  not  since  been  contro- 
verted, clearly  shews  that  this  was  not  a  sale  of  an  interest  in  land,  and,  therefore,  not 
within  the  statute  of  frauds.  No  advantage  was  derived  to  the  plaintiff  by  the  under- 
wood remaining  on  the  land  after  the  sale ;  it  was  sold  to  be  cut,  and  the  right  of 
entry  upon  the  land  for  that  purpose  was  but  an  easement.  But  this  is  not  an  action 
between  the  vendor  and  vendee ;  and  conceding  that  the  contract  might  be  void  as 
between  them,  yet  as  against  a  wrong  doer,  independently  of  the  statute,  the  action 
may  be  maintainable.  Actions  cannot,  by  the  pro-[398]-visions  of  the  statute,  be 
brought  to  enforce  such  a  contract,  but  this  is  a  mere  naked  action  of  trespass,  for 
taking  away  the  goods,  to  which  the  statute  does  not  properly  apply.  Crosby  v. 
H'adsworth  (6  East,  611,  per  Lord  EUenborough). 

Alexander,  L.  C.  B.  The  action  in  this  case  proceeds  upon  the  right  of  property 
in  the  plaintiff  to  the  wood  in  question  ;  and  the  contract  by  which  that  right  is  sought 
to  be  sustained,  is  a  mere  parol  contract  for  the  sale  of  growing  underwood,  part  of 
the  freehold,  and  in  direct  violation  of  the  statute  of  frauds.  It  seems  to  me,  to  be 
clearly  a  contract  relating  to  the  sale  of  an  interest  in  land,  which  by  the  statute  must 
be  in  writing ;  and  I,  therefore,  think  that  the  nonsuit  was  right,  and  that  the  rule 
should  be  discharged. 

Gakrow,  B.,  concurred. 

HULLOCK,  B,  The  question  in  this  case  is,  whether  the  plaintiff  had  such  an  interest, 
general  or  special,  as  would  enable  him  to  maintain  the  action  :  which  will  obviate  the 
distinction  which  has  been  taken  as  to  an  action  between  the  parties  to  the  contract, 
or  only  against  a  wrong  doer  ;  for  in  all  cases  it  is  necessary  for  the  plaintiff  to  shew 
his  title  to  maintain  the  action.  It  was  incumbent  on  the  plaintiff  to  establish  his  richt 
to  an  interest  in  the  freehold,  for  trees  annexed  to  the  freehold  are  parcel  of  the  inherit- 
ance and  pass  with  it  (Com.  Dig  Biens,  (H.).  Corn  and  other  aiticles,  which  are  raised 
by  the  industry  of  man,  are  emblements  which  go  to  the  executor,  and  may  be  taken 
in  execution  ;  but  things  which  give  no  annual  profit,  or  which  proceed  without  the 
labour  of  man,  are  not  emblements — they  go  to  the  heir  and  cannot  be  seized  under 
a  ti.  fa..  The  case  of  Evans  v.  Roberts,  and  other  cases  upon  the  subject,  will  be  found 
to  [399]  range  themselves  under  this  principle,  and  to  be  reconcileable  with  this  dis- 
tinction. My  Brothers,  Bayley  and  Holroyd,  in  the  case  of  Mayjidd  v.  IFadsky,  were 
of  opinion  that  an  off-going  crop  might  be  considered  as  goods  and  chattels ;  and  the 
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judgment  of  Mr.  Justice  Littledale  in  that  of  Evans  v.  Roberts,  proceeds  expressly  on 
the  ground  of  distinction  between  such  things  as  go  to  the  heir  or  to  the  executor. 
Thei-e  is  a  manifest  distinction  between  crops,  and  the  subject  matter  of  this  contract. 
It  is  ti-ue  that  the  dictum  in  Lord  Raymond  is  opposed  to  this  opinion  ;  but  it  is  to  be 
remembered  that  if  that  were  law,  the  several  modern  cases,  which  have  been  decided, 
could  never  have  arisen.  I  must  confess,  that  I  never  before  heard  that  dictum  cited 
as  an  authority ;  and  the  only  claim  which  it  has,  in  my  opinion,  to  that  distinction, 
is  the  allusion  to  it  by  Mr.  Justice  Holroyd.  The  Court  of  Common  Pleas,  however, 
have  in  a  modern  case  {Teal  v.  Auty,  4  B.  Moore,  542;  S.  C.  2  B.  &B.  99)  deci  ded 
that  the  sale  of  growing  poles  does  confer  an  interest  in  land.  Upon  these  grounds,  I 
am  of  opinion  that  this  was  a  sale  of  an  interest  in  land  ;  and  that  the  action  being 
founded  on  property,  the  plaintifl'  has  failed  to  shew  a  right  to  maintain  it ;  and  that 
therefoie  the  nonsuit  was  right. 
Kule  discharged  {bf 

Ex  PARTE  Sir  Thomas  Clahges,  Bart.  Exch.  of  Pleas.  1827. — A  fine,  for  not 
attending  as  a  special  juror  at  the  Court  of  Common  Pleas,  at  Westminster,  having 
been  imposed  upon  a  gentleman,  having  a  house  in  London  and  in  Bright- 
helmstone,  but  who  had  resided  the  twelve  months  preceding  at  Brighthelmstoue, 
the  Court  refused  to  remit  it. 

Tinney  moved  that  a  fine,  imposed  upon  Sir  Thomas  Clarges  for  not  appearing  as  a 
special  juror  at  the  Court  of  Common  Pleas,  at  Westminster,  on  the  11th  May,  1826, 
[400]  might  be  remitted,  upon  an  afiidavit  of  Sir  Thomas  Clarges,  who  described 
himself  of  South  Street,  Grosvenor  Square,  and  of  Brighthelmstone  in  the  county  of 
Sussex ;  which  stated,  that  he  was  on  the  said  1 1  th  day  of  May,  and  had  been  for 
twelve  months  previously,  residing  at  Brighthelmstone ;  and  that  until  he  received  a 
letter  from  the  under-sherifi's  of  Middlesex,  [informing  him  that  they  had  received 
process  from  the  Court  of  Exchequer  to  levy  on  him  the  sum  of  ten  pounds,  for  not 
appearing  as  a  special  juror  at  the  Court  of  Common  Pleas,  at  Westminster,  on  the  day 
above  mentioned],  he  had  had  no  intimation  whatsoever  that  his  attendance  had  been 
or  Avould  be  required  in  such  capacity. 

HuLLOCK,  B.  If  the  facts  which  now  appear  upon  the  affidavit  had  been  stated 
to  the  Judge  at  Nisi  Prius,  he  would,  I  have  no  doubt,  have  thought  them  a  sutticient 
excuse;  but  they  should  have  been  stated  at  the  time  (6  Geo.  4,  c.  50.,  s.  38). 
Personal  service  is  not  required  by  the  act  of  Parliament ;  but  before  a  fine  can  be 
imposed,  the  bailifl'  must  swear  that  the  summons  was  left  with  some  person  at  the 
usual  place  of  abode  of  the  juror.(6)2  That  person  is,  for  the  purposes  of  the  act,  the 
agent  of  the  juror;  and  it  was  his  duty  to  apprise  his  principal  of  the  summons,  or, 
if  that  were  impossible,  to  attend  and  explain  to  the  Court  the  reason  for  the 
non-attendance. 

Motion  refused.  (6)'^ 

{by  Mr.  Baron  Vaughan  was  presiding  at  the  Sittings. 

(pY  Since  this  case  occurred,  the  Court  has  granted  several  applications  to  remit 
fines  imposed  on  persons  summoned  as  special  jurors,  upon  affidavits  stating  that  the 
party  summoned  was  absent  from  his  usual  place  of  residence,  or  at  his  country  house, 
from  before  the  delivery  of  the  summons,  until  after  the  time,  to  which  the  summons 
applied,  had  expired  ;  and  that  he  had  had  no  intimation  of  his  services  being  required 
before  the  fine  was  imposed.  This  opinion  of  Mr.  B.  Ilullock,  in  this  the  first  applica- 
tion under  the  statute,  is  inserted,  the  editor,  with  the  greatest  deference  to  subsequent 
decisions,  conceiving  it  to  be  the  true  construction  of  the  act  of  [401]  Parliament. 
Upon  either  construction,  however,  the  act  is  obviously  imperfect ;  for  if  the  Court 
have  no  power  to  remit  the  tine  it  is  contrary  to  every  principle  of  legislative  justice, 
that  a  party  should  be  liable  to  a  tine  for  the  infringement  of  an  order  of  which  he 
had,  and  in  many  cases  could  have,  no  notice,  [for  the  act,  as  applicable  to  special 
jurors,  requu-es  three  days'  notice  only] ;  and  if,  on  the  other  hand,  the  Coui-t  have 
power  ni  such  cases  to  remit  the  fine,  the  entertaining  of  the  application  is  an  admis- 
sion that  the  fine  was  in  the  first  instance  mistakenly  imposed ;  and  yet  the  Court 
and  ofiice  fees,  exclusive  of  poundage,  if  the  order  be  obtained,  amount  to  the 
sum  of  31.  5s.  2d.,  which,  if  deducted  from  the  sum  of  101.,  the  fine  usually  imposed  on 
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[401]  Ex  PARTE  Ford.  Exch.  of  Pleas.  1827. — -But  whei-e  the  party  summoued, 
had  let  his  house,  and  was  abroad,  which  fact  was  communicated  to  the  summoning 
officer,  the  Court  remitted  the  fine. 

In  this  case  the  like  fine  was  remitted,  upon  the  application  of  Chilton,  it  appearing 
by  the  affidavit  upon  which  he  moved,  that  the  party  summoned  had  let  his  house, 
and  was  abroad  ;  and  that  that  fact  had  been  communicated  to  the  summoning  officer 
at  the  time  he  left  the  summons. 

Ex  P.\RTE  Browx.  Exch.  of  Pleas.  1827. — So  likewise  where  the  summons  had  by 
mistake  been  left  at  a  wrong  house,  the  Court  remitted  the  fine,  but  required  the 
affidavit  of  the  summoning  officer  to  that  fact. 

So  likewise,  where  it  appaired  by  the  affidavits  of  the  applicant,  and  of  the 
summoning  officer,  that  the  summons  had  not,  through  mistake,  been  left  at  the  usual 
place  of  abode  of  the  applicant,  the  fine  was,  upon  the  motion  of  Busby,  remitted  ;  but 
the  Court  required  the  affidavit  of  the  summoning  officer,  stating  that,  as  he  must  have 
sworn  that  the  summons  had  been  duly  delivered  before  the  fine  was  imposed,  he  must 
explain  upon  oath  how  the  mistake  had  originated. 

[402]  Freeman  r.  Price.  Exch.  of  Pleas.  Saturday,  May  26th,  1827.— Where 
the  verdict  is  perverse,  the  Court  will  grant  a  new  trial  although  the  damages 
given  for  the  plaintifiF  are  less  than  201. 

This  action,  which  was  for  a  libel,  and  to  which  the  defendant  pleaded  a  justifica- 
tion, was  tried  before  the  Lord  Chief  Baron,  at  the  Middlesex  Sittings  after  Michaelmas 
Term.  The  justification  was  fully  proved,  but  the  Jury,  contrary  to  the  direction  of 
the  learned  Chief  Baron,  found  a  verdict  for  the  plaintift',  damages  101.  In  Hilary 
Term  last.  Brougham  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why 
there  should  not  be  a  new  trial,  upon  the  ground  that  the  verdict  was  against  the 
evidence,  and  against  the  direction  of  the  learned  Judge  who  tried  the  cause. 

Jervis  and  Phillips,  S.  M.,  who  shewed  cause,  admitted  that  the  justification  had 
been  proved,  and  that  the  verdict  was  against  the  evidence ;  but  contended  that  the 
rule  which  all  the  Courts  had  laid  down,  not  to  interfere  where  the  amount  of  the 
verdict  was  under  2Ul.,  was  inflexible  ;  and  that,  in  such  a  case,  it  was  mercy  to  the 
parties  not  to  interfere,  as  at  all  events  the  defendant  could  only  be  let  in  to  try  the 
cause  again  upon  payment  of  costs. 

Brougham  and  Goulburn,  contra,  submitted  that  no  rule  could  be  so  universal  as 
not  to  bend  to  particular  circumstances ;  and  that  if  there  ever  was  a  case  in  which 
that  rule  ought  to  be  relaxed,  this  was  that  case. 

Cur.  adv.  vult. 

Alexander,  L.  C.  B.  The  Court  is  of  opinion  that  this  is  a  perverse  verdict, 
and  to  which,  therefore,  the  rule,  with  respect  to  the  small  fissessment  of  the  damages, 
does  not  apply.  AVe  think  that  the  rule  for  a  new  trial  should  be  made  absolute, 
without  payment  of  costs. 

Rule  absolute  without  costs. 

[403]  HOBBS  r.  Miller.  Exch.  of  Pleas.  Mondav,  May  28th,  1827.— The  Court 
will  not  stay  proceedings  upon  a  bail  bond,  upon  the  ground  that  the  affidavit 
upon  which  the  bail  above  were  rejected  was  founded  on  perjury,  except  upon 
the  usual  terms  of  paying  the  costs  incurred  by  the  assignment  and  subsequent 
proceedings. 

A  rule  had  been  obtained  by  Richards  to  stay  proceedings  upon  the  bail-bond, 

special  jurors,  leaves  a  balance,  after  paying  the  attorney's  and  counsel's  fees, 
too  triflng  to  encourage  applications  to  the  Court.  This  defect,  for  it  undoubtedly 
is  one,  might  be  obviated  by  requiring  personal  service,  or  the  deposition  of  the 
summoning  officer  to  facts,  from  which  the  Court  might  infer,  that  the  juror 
personally  had  notice  that  his  services  would  be  required. 
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which  head  been  assigned  in  this  case,  with  such  costs,  if  any,  as  the  Court  should 
think  fit  to  direct ;  the  ground  upon  which  the  hitter  part  of  the  rule  was  framed 
beint;,  that  the  affidavit,  upon  which  the  bail  in  the  original  action,  who  were  to  have 
iustili'cd  by  aftidavit,  had  been  rejected,  was  false. 

Jones,  'D.  F.  shewed  cause ;  and  Richards  was  heard  in  support  of  his  application. 

Per  Cur.  If  upon  such  grounds  as  these  the  Court  were  to  stay  the  proceedings 
upon  bail-bonds  which  had  been  regularly  assigned,  no  one  could  with  safety  take  an 
as-si.'nment;  and  the  time  of  the  Court  would  be  occupied  in  reconsidering  the 
justTfication.s  of  bail,  upon  which,  at  the  time  the  bail  justify,  the  Court  exercises  its 
discretion  in  allowing  time  to  answer  the  affidavits  which  are  used  to  impeach  the 
sufticiency  of  the  bail.  The  Court  have  never  allowed  the  proceedings  upon  bail-bonds 
to  be  stayed,  upon  the  ground  that  the  affidavits  upon  which  the  bail  were  rejected, 
were  founded  on  perjury  or  mistake ;  and  in  truth  such  a  practice  would  be  extremely 
dangerous. 

Rule  absolute  upon  payment  of  costs.(a)' 

[404]    Exchequer  in  Equity.     Before  the  Whole  Court. 

Tyrrell  v.  Vaudeville.  Wednesday,  May  2nd,  1827.— On  shewing  cause  on  the 
merits  against  an  order  nisi  for  dissolving  an  injunction,  the  plaintiff  is  not  entitled 
to  the  reply. 

In  this  case,  the  usual  order  had  been  obtained  for  dissolving  the  injunction 
obtained  by  the  plaintiff  to  stay  the  defendant's  proceeding  at  law,  unless  cause  to  the 
contrary  should  be  shewn. 

Fonblanque  and  Swann,  for  the  plaintiff",  now  shewed  cause  on  the  merits  ;  and 
Bickersteth  andStinton  having  been  heard  for  the  defendant,  Fonblanque  claimed  the 
rio-ht  to  reply  ;  but  the  Court  held  that,  according  to  the  established  practice,  he  was 
not  entitled  to  be  heard  again,  (a)^ 

EoLFE  V.  Burke.  Saturday,  May  5th,  1827. — The  injunction  in  this  Court  resti-ains 
all  proceedings,  unless  issue  is  or  can  be  joined  ;  which  is,  unless  the  record  be  in 
such  a  state  that,  by  an  act  of  the  plaintiff',  issue  can  be  joined. 

The  defendant  having  in  Hilary  Term  commenced  an  action  in  the  Court  of  King's 
Bench  against  the  plaintiff'  upon  a  bill  of  exchange,  the  venue  being  in  Kent,  the 
plaintiff  filed  his  bill  in  this  Court ;  and  on  the  26th  February  moved  for,  and  obtained 
the  common  injunction,  for  want  of  an  appearance,  which,  on  the  28th  of  the  same 
month,  was  served  on  the  attorney  for  the  defendant,  by  leaving  a  copy  with  his 
clerk  at  his  office,  and  at  the  same  time  shewing  him  the  original.  At  that  time  the 
plaintiff  had  not  pleaded  to  the  declaration,  which  had  been  before  delivered,  but  had 
the  whole  of  that  day,  the  28th,  in  which  to  plead;  and  the  defendant,  at  the  time 
of  the  service  of  [405]  the  injunction,  not  being  in  a  condition  to  sign  judgment  for 
want  of  a  plea,  the  plaintiff'  did  not  plead;  in  consequence  of  which,  on  the  14th 
March,  judgment  was  signed  for  want  of  a  plea.      Whereupon — 

Knight  moved,  pursuant  to  notice,  that  the  interlocutory  judgment  signed  by  the 
defendant  in  the  Court  of  King's  Bench,  together  with  all  subsequent  proceedings, 
might  be  set  aside,  at  the  costs  of  the  defendant,  who  might  be  ordered  to  do  all  neces- 
sary acts  for  that  purpose  ;  and  that  the  defendant,  and  his  attorney  in  the  action,  might 

(ay  In  Davies  v.  Cottle,  3  T.  R.  405,  where  a  rule  for  judgment  as  in  case  of  a  non 
suit  had  been  discharged,  upon  an  affidavit  disclosing  an  agreement  between  the  parties 
to  discontinue  the  action,  and  in  which  it  was  moved  to  discharge  that  rule  upon 
affidavits  denying  the  agreement  in  toto,  and  disproving  every  allegation  contained 
in  the  plaintiff's  affidavit,  Ld.  Kenyon,  C  J.  said,  if  the  plaintiff's  affidavit  be  untrue, 
he  may  be  indicted  for  perjury  ;  but  that  that  was  not  a  sufficient  ground  to  induce 
the  Court  to  open  the  matter  again,  as  the  only  object  of  the  application  was  the  costs. 

(a)'^  The  Court  in  this  instance  acts  by  analogy  to  the  practice  of  the  common  law 
Courts.  In  the  Court  of  Chancery,  no  rule  or  order  nisi,  to  dissolve,  is  obtained,  but 
a  notice  is  given,  and  the  motion  to  dissolve  is  absolute  in  the  first  instance. 
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be  ordered  to  pay  the  costs  properly  incurred  by  the  plaintiff,  in  consequence  of  such 
judgment,  and  the  costs  of  the  application.  He  contended,  that  although  there  might 
be  a  ditficulty  in  moving  to  commit  the  parties  for  the  contempt,  the  injunction  not 
having  been  personally  served  upon  them,  the  proceedings  having  been  taken  in 
violation  of  the  injunction,  the  Court  would  not  suffer  them  to  stand  ;  and,  having 
no  power  over  the  judgment  itself,  would  direct  the  defendant  to  restore  the  pro- 
ceedings, and  pay  the  costs  occasioned  by  the  contempt.  There  is  a  distinction 
between  the  effect  of  an  injunction  in  this  Court,  and  in  the  Court  of  Chancery ;  in 
the  latter,  if  the  declaration  be  delivered,  the  injunction  restrains  the  execution 
merely  ;  but  in  this  Court  it  restrains  all  subsequent  proceedings,  unless  under  special 
circumstances,  viz.  unless  "  issue  is  or  can  be  joined,"  in  which  case  the  execution  only 
is  stayed.  The  Exchequer  injunction  is  universally  understood,  in  the  profession,  to 
be  more  lieneticially  comprehensive  than  that  which  issues  from  the  Court  of  Chancery, 
yet  the  Chancery  injunction  stays  proceedings  if  no  declaration  be  delivered  ;  but  issue 
may  be  joined  after  the  action  is  once  commenced  by  serving  the  writ,  although 
several  steps  must  be  taken  before  that  period  arrives.  The  true  meaning,  therefore, 
of  these  words  seems  to  be,  unless  issue  can  be  join-[406]-ed  by  the  next  step  in  the 
proceedings,  as  by  adding  a  similiter. 

Wakefield,  contrc\.  Whenever  the  cause  is  a  countiy  cause,  commenced  in  an 
issuable  Term,  the  injunction  does  not  restrain  more  than  final  judgment  and  exeeu- 
tion.  This  construction  has  universally,  in  practice,  been  put  upon  the  words,  "if 
issue  is  or  can  be  joined  ;  and  is  supported  by  the  fact  of  there  being  no  provisional 
clause  except  the  action  is  commenced  in  an  issuable  Term. 

Alexander,  L.  C.  B.  The  question  here  turns  entirely  upon  the  construction  to 
be  put  upon  the  injunction  in  this  case ;  which  in  my  opinion  is  to  be  collected  from 
the  language  of  it.(a)  It  commences  by  general  re-[407]-strictions  against  the  com- 
mencement and  prosecution  of  any  action,  or  issuing  of  any  execution  in  any  of  the 
Courts  of  law,  which  is  a  general  prohibition  ;  and  had  it  stopped  there,  there  could 
have  been  no  question  as  to  its  effect:  but  it  contains  an  exception,  which  is,  that  if 
issue  is  or  can  be  joined  in  any  suit  or  action  already  commenced,  then  the  party  may 
proceed  to  a  trial  thereof,  but  not  to  enter  up  judgment,  or  sue  out  execution  thereon. 
Issue  has  not  been  joined  here,  and  therefore  the  question  is  upon  these  words,  "  or 
can  be  joined,"  viz.  whether  they  mean,  that  the  plaintiff  may  compel  the  defendant 
to  take  such  steps  as  will  ultimately  lead  to  an  issue,  and  then  proceed  to  trial.  Such 
a  construction  would  in  a  great  measure,  as  it  seems  to  me,  defeat  the  object  of  an 
injunction.  In  many  cases,  we  know,  bills  are  filed  in  this  Court  for  the  very  purpose 
of  enabling  parties  to  go  to  trial  fairly  and  properly  ;  which  would  be  prevented,  if 
a  plaintiff  at  law  could  compel  his  opponent  to  go  to  trial  before  the  discovery  sought 
could  be  obtained.     They  may  mean  that,  where  by  the  act  of  the  plaintiff  at  law 

(a)  The  writ  of  Injunction  is  as  follows  : — 

"George  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Biitain 
and  Ireland  king,  defender  of  the  faith,  to  C.  D.,  and  all  and  singular  your  counsellors, 
attorneys,  solicitors,  and  agents,  and  to  every  of  you,  greeting :  We  firmly  enjoin  and 
command  you,  and  every  of  you,  That  from,  and  immediately  after  the  receipt  of  this 
our  writ,  or  notice  thereof  by  you  or  any  of  you  had,  you  or  any  of  you  do  not  com- 
mence or  prosecute  any  action,  suit,  brief,  or  plaint,  or  enter  any  judgment,  or  issue 
out  or  levy  any  execution,  in  any  of  our  Courts  at  the  common  law,  against  A.  B., 
touching  all  or  any  of  the  matters  contained  in  a  certain  bill  of  complaint  lately  exhibited 
by  him  the  said  A.  B.,  complainant,  before  the  Chancellor  and  Barons  of  our  Court  of 
Exchequer  at  Westminster,  against  you  C.  D.,  defendant.  But  that  you,  arid  every 
of  you  do  from  henceforth  wholly  and  entirely  surcease  and  desist  from  the  com- 
mencing or  further  prosecuting  any  such  action,  suit,  bill,  or  plaint ;  and  from  entering 
any  such  judgment,  and  suing  out  or  levying  any  such  execution,  until  you  the  said 
C.  D.  shall  ha\e  appeared  to,  and  fully  answered  the  said  bill,  and  our  said  Court 
shall  make  further  order  thereupon.  (But  if  issue  is  or  can  be  joined  in  any  such  suit 
or  action  already  commenced,  then  you  may  proceed  to  a  trial  thereof.  But  you  are 
not  to  enter  up  judgment,  or  sue  out  execution  thereon.)  And  hereof  you  are  not 
to  fail,  on  pain  of  five  hundred  pounds,  which  we  shall  cause  to  be  levied  to  our  use, 
on  your  goods  and  chattels,  lands  and  tenements,  if  you  neglect  to  obey  this  our 
command.     Witness,  &c." 
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the  issue  can  be  joined,  he  may  proceed  to  trial ;  but  they  cannot  entitle  him  to  force 
the  defendant  to  take  such  steps  as  will  ultimately  lead  to  an  issue.  That  would 
make  the  injunction  entirely  useless.  I  am  therefore  of  opinion,  that  the  proceedings 
taken  by  the  defendant  in  the  Court  of  King's  Bench  were  in  violation  of  the  injunc- 
tion, and  that  he  should  be  directed  to  apply  to  the  Court  to  set  them  aside. 

HuLLOCK,  B.  I  concur  in  the  opinion  expressed  by  my  Lord  Chief  Baron,  although 
I  was  at  first  disposed  to  think  that  the  true  construction  of  the  words  u])on  which 
this  question  turns  was,  that  where  issue  could  be  joined,  the  plaintiff  might  compel 
the  defendant  to  take  such  steps  as  would  lead  to  the  joining  of  issue,  and  might  then 
proceed  to  trial.  That  course,  however,  would  frequently  have  [408]  the  effect  of 
defeating  the  object  of  an  injunction.  If  issue  had  been  joined,  the  plaintiff  might, 
notwithstanding  the  injunction,  have  given  notice  of  trial,  and  taken  the  cause  down 
to  the  Assizes  :"so,  if  the  defendant  had  pleaded  the  general  issue,  the  plaintiff  might 
have  added  a  similiter,  and  then  have  proceeded  to  trial :  and  although  it  has  been 
urged  as  the  understanding  in  the  profession,  that,  in  cases  like  the  present,  the 
injunction  restrains  the  execution  merely,  no  case  has  been  cited  to  support  such  a 
construction.  The  Court,  therefore,  is  called  upon,  for  the  first  time,  to  put  a  con- 
struction upon  these  words  ;  and  I  think  that  put  upon  them  by  my  Lord  Chief  Haron 
is  the  true  one.  I  do  not,  however,  feel  so  clear  as  to  the  course  which  we  should 
adopt  in  order  to  restore  the  proceedings  to  their  former  state.  The  ordinary  result 
of  violating  an  injunction,  is  a  commitment  of  the  party  for  contempt ;  that  order, 
however,  may  be  made  hereafter,  if  the  defendant  refuse  to  reinstate  the  proceedings. 

Vaugh.\n,  B.  I  am  of  the  same  opinion.  The  conditional  clause  must  be 
applicable  only  to  cases  where  it  is  in  the  power  of  the  plaintiff'  himself  to  join  issue. 

Per  Cur.  Let  the  defendant  take  the  necessary  steps,  at  his  own  costs,  to  restore 
the  proceedings  in  the  Court  of  King's  Bench  to  the  state  in  which  they  were  when 
the  injunction  issued,  and  pay  the  costs  of  this  application. 

[409]  Elizabeth  Rogers  and  Others,  v.  Frank.  Equit.  Exeh.  Thursday, 
May  10th,  1827. — Where  one,  appointed  executor,  intermeddled  with  the  estate  of 
the  testator,  and  afterwards  renounced: — Held,  that  he  was  liable  to  be  sued  in 
equity  in  the  character  of  executor,  by  the  legatees  under  the  will,  one  of  whom 
was  also  executrix,  and  had  proved  the  will. 

[Referred  to,  In  re  Stevens,  Cooke  v.  Stevens,  [1898]  1  Ch.  178.] 

This  was  a  l)ill  filed  by  the  plaintiff,  Elizabeth  Rogers,  the  legal  representative, 
and  also  a  legatee  under  the  will  of  Milward  Rogers,  her  late  husliand  ;  and  by  the 
other  plaintiffs,  as  legatees  under  that  will,  against  the  defendant,  for  a  discovery  ; 
for  an  account  of  the  specific  sum  charged  in  the  bill  to  have  been  retained  by  him  ; 
for  all  usual  and  proper  accounts  ;  and,  if  necessary,  for  the  administi'atiou  of  the 
assets  of  the  testator. 

The  bill  stated,  that  in  the  year  1823,  Milward  Rogeis  being  possessed  of, 
and  entitled  to  considerable  personal  property,  made  and  published  his  last  will  and 
testament,  and  thereby,  after  giving  several  pecuniary  legacies,  gave  and  bequeathed 
all  his  monies  out  at  interest,  and  the  several  securities  upon  which  the  same  were 
secured  to  be  paid  to  him,  (subject  to  the  payment  of  all  his  just  debts,  legacies, 
funeral  and  testamentary  expenses,  and  to  the  proviso  in  the  will  contained),  to  the 
plaintiff  Elizabeth  Rogers,  to  her  own  use  and  benefit,  and  to  be  disposed  of  by  her, 
in  and  by  her  last  will,  to  and  amongst  his  younger  children,  (some  of  the  plaintiH's, 
naming  them),  and  in  default  of  such  appointment,  to  be  divided  equally  amongst  them. 
He  further  bequeathed  the  interest  of  the  said  monies  to  the  plaintiff,  Elizabeth  Rogers, 
to  be  applied  to  the  maintenance  of  herself,  and  his  children  and  grand-children,  (who 
were  also  plaintiSs,  specifying  the  mode  in  which  the  money  should  be  applied)  ;  and 
appointed  the  plaintiff',  Elizabeth  Rogers,  the  defendant,  and  one  Edward  Pugh,  his 
executrix  and  executors.  After  the  death  of  the  testator,  in  the  year  182-t,  the 
plaintiff',  Elizabeth  Rogers,  proved  the  will,  power  being  reserved  to  the  defendant 
atid  Edward  Hugh,  the  other  executors,  to  prove  when  they  should  think  proper : 
Edward  Pugh,  however,  never  proved  [410]  the  will,  nor  in  any  way  intermeddled 
with  the  assets  of  the  testator.  After  that,  the  plaintiff,  Elizabeth  Rogers,  and  the 
defendant,  collected  and  got  in  the  gi'cater  part  of  the  personal  estate  of  the  testator, 
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and  thereout  paid  and  satisfied  his  bequests  and  legacies,  and  the  funeral  and  testa- 
mentary expenses.  In  the  month  of  September,  1824,  the  defendant  got  in  and 
received  the  sum  of  27731.  13s.  8d.  being  the  moiety  of  a  capital  sum  of  50001.  with 
interest,  then  due  and  owing  from  A.  B.  on  the  security  of  a  bond,  and  being  part  of 
the  money  bequeathed  to  the  plaintiff,  Elizabeth  Rogers,  upon  trust,  as  in  the  will 
expressed,  for  the  benefit  of  herself  and  the  other  plaintifts  ;  and  some  time  afterwards 
the  remaining  moiety  was  received  by  the  plaintifi",  Elizabeth  Rogers,  and  the  defendant, 
which  latter  sum  was  properly  applied  in  pursuance  of  the  trusts  of  the  will ;  but  of 
the  former  sum,  the  defendant  retained  about  3001.  in  his  hands,  and  for  which  he 
refused  to  account.  The  bill  charged,  amongst  other  things,  that  if  the  defendant 
had  made  any  renunciation,  he  had  not  made  it  until  long  after  he  had  received  the 
money  in  the  bill  mentioned,  and  had  otherwise  taken  upon  himself  to  act  as  executor 
under  the  will  of  the  testator,  and,  as  in  the  bill  mentioned,  to  intermeddle  with  the 
assets. 

To  this  bill  the  defendant  demurred  for  want  of  equity,  except  as  to  so  much 
thereof  as  prayed  a  discovery  whether  the  defendant  had  not  renounced  probate  of 
the  will  of  the  testator ;  to  which  he  answered  that  he  had  renounced. 

Martin  and  Bethell  for  the  demurrer.  This  l>ill  is  filled  by  the  plaintiffs,  in  their 
character  of  specific  legatees,  against  the  defendant,  who  is  a  stranger  to  the  estate 
of  the  testator.  There  cannot  be  a  rightful  executor,  and  an  executor  de  son  tort, 
at  the  same  time,  and  therefore  the  fact  of  the  defendant  having  been  appointed 
executor  by  [411]  the  will,  will  not,  even  though  he  should  have  intermeddled  with 
the  assets,  he  having  renounced  probate,  aft'ect  the  right  of  the  plaintift',  Elizabeth 
Rogers,  in  her  character  of  executri.v,  to  sue  him  at  law  ;  and  as  the  Courts  have  not 
in  this  respect  concurrent  jurisdiction,  the  ground  for  relief  in  equity  being,  that  the 
plaintiff  h;vs  no  remedy  at  law,  this  Court  will  not  interfere.  In  Bead's  case  (5  Co. 
33  b.)  it  was  ruled,  that  where  an  executor  is  appointed,  who  proves  the  will,  if  a 
stranger  take  any  of  the  goods  of  the  testator,  that  does  not  make  him  an  executor 
de  son  tort ;  for  there  is  a  rightful  executor,  who  may  be  charged,  and  the  goods 
taken  out  of  his  possession  are  assets  in  his  hands  ;  and  the  fact  of  the  defendant 
being  named  as  executor  in  the  will,  cannot  afiect  the  right  of  the  executrix  to  sue 
him  at  law.  liawHvsmi  v.  Shaw  (3  T.  R.  5-57).  If  he  be  liable  at  all  in  equity,  it  is 
at  the  suit  of  the  executrix,  of  whom,  and  not  of  the  legatees,  he  is  the  agent,  quoad 
the  money  received.  I^ord  Hardwicke,  in  the  case  of  Moore  v.  Moore  (2  Vez.  8enr. 
596),  decreed  a  trustee,  who  was  also  named  in  the  will  as  an  executor,  to  account  at 
the  suit  of  the  legatees,  upon  the  ground,  that  the  defendant,  not  having  renounced, 
could  not  be  sued  at  law  by  his  co-executors,  or,  if  he  could,  might,  by  coming  in  and 
proving  the  will,  power  being  reserved  to  him  for  that  purpose,  have  defeated  the 
proceedings;  but  here  the  defendant,  having  renounced,  is  a  stranger  to  the  estate. 
His  Lordship  was  in  that  case  of  opinion,  that  the  trust-money  having  come  to  the 
hands  of  the  defendant,  was  not  sufficient  to  subject  him  to  account  as  executor  ;  and 
added,  that  such  a  trustee  should  be  called  to  account  by  the  executor  or  adminis- 
trator, which  would  be  a  discharge  to  him  if  he  fairly  accounted,  and  was  not  liable 
to  every  creditor  or  legatee.  Moreover,  this  bill  is  multifarious,  the  prayer  being  for 
an  account,  not  only  of  [412]  the  money  alleged  to  have  been  received  by  the  defen- 
dant, but  of  the  estate  of  the  testator  generally. 

[Alexander,  L.  C.  B  The  prayer  of  a  bill  against  an  executor  being  for  an  account 
generally,  does  not  make  the  bill  multifarious.] 

Jervis  and  Crombie,  in  support  of  the  bill.  If  the  plaintiffs  be  entitled  to  sue  in 
equity,  it  matters  not  whether  they  have  a  remedy  at  law  also,  for  the  Courts  in  many 
cases  exercise  a  concurrent  jurisdiction.  But  the  defendant  is  a  rightful  executor,  and 
as  such  cannot  be  sued  by  his  co-executrix  at  law,  although  he  may  in  this  Court. 
Allen  V.  Story  (Toth.  150),  Okeli/  v,  Barnard  (11  Vin.  Abr.  365).  It  is  a  clear  prin- 
ciple, that  a  trustee  may,  if  he  pleases,  disclaim,  yet  it  is  equally  clear,  that  if  he  once 
acts,  he  can  only  be  discharged  by  something  in  the  deed  creating  him  a  trustee,  or 
by  a  decree  of  this  Court;  and  the  same  rule  applies  to  executors,  for,  having  once 
intermeddled  with  the  estate  of  the  testator,  they  can  discharge  themselves  only  by 
administering  personally,  or  by  putting  the  administration  into  a  Court  of  equity. 
The  defendant,  it  is  true,  has  not  proved  the  will,  but  probate  is  only  necessary  for 
the  purpose  of  bringing  actions,  the  authority  of  an  executor  for  all  other  purposes 
being  complete  without  it.     Wankjord  v.  IVankford  (1  >Salk.  299).     In   Ilensloe's  case 
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(9  Co.  37  b.)  it  was  held,  that  an  executor  having  once  administered,  cannot  after- 
wards refuse;  and  in  Read  v.  Truelove  (Amb.  417),  the  Master  of  the  Rolls  decided, 
that  the  defendant  having  administered,  though  without  proving  the  will,  the  renuncia- 
tion afterwards  was  void.  So  likewise,  in  Robinson  v.  Fett  (3  Pr.  Wms.  249),  the 
defendant  was  treated  as  executor,  although  he  had  actually  renounced  before  he 
had  intermeddled  with  the  [413]  estate,  and  there  were  other  executors  who  had 
proved  the  will;  and  in  Doyle  v.  Blake  (2  Sch.  &  Lef.  231),  Lord  Redesdale  decreed 
the  defendant,  who  had  acted  on  behalf  of  particular  legatees,  disclaiming  an  intention 
of  interfering  generally,  and  had  subsequently  renounced  in  favour  of  a  third  person, 
(a  trustee  named  in  the  will,  who  thereupon  obtained  administration  cum  testamento 
annexo,  and  having  possessed  himself  of  the  assets  died  insolvent),  to  be  liable  to  the 
legatees.  These  authorities  clearly  shew  that  the  defendant,  even  had  he  renounced 
before  he  intermeddled  with  the  assets,  is  subject  to  all  the  liabilities  of  a  rightful 
executor ;  but  it  is  said,  that,  having  renounced,  he  becomes  a  stranger  to  the  estate, 
and  may  be  sued  at  law  by  the  plaiiitift'  executrix.  A  renunciation  may  be  revoked 
during  the  lifetime  of  the  co-executors  :  Arnold  v.  Blenemue  (1  Cox's  Eep.  426) :  if, 
therefore,  an  action  had  been  commenced  by  the  executrix  against  the  defendant,  he 
might  at  any  time  have  proved  the  will,  and  put  an  end  to  the  proceedings.  In 
Baivlinson  v.  .S/wic,  the  plaintiff  had  never  acted  as  executor ;  and  if  he  had,  it  is  clear 
from  the  judgment  that  the  decision  would  have  been  diflFerent. 

Martin  in  reply.  It  is  a  settled  rule,  that  legatees  cannot  sue  a  debtor  to  the 
estate  of  the  testator,  without  shewing  collusion  between  the  debtor  and  executor, 
which  does  not  appear  upon  the  face  of  this  bill.  The  case  of  Doyle  v.  Blake,  was 
decided  upon  the  ground  of  the  defendant,  at  the  time  he  renounced  in  favour  of  the 
trustee,  having  the  control  of  the  assets,  and  being,  by  the  renunciation,  guilty  of  a 
breach  of  trust.  In  that  case  there  was  no  legal  representative,  as  in  this.  The  case 
cited  from  Peere  Williams's  Reports,  was  a  case  in  which  it  was  endeavoured,  by  fraud 
between  the  executors,  to  retain  indirectly  what  the  Court  [414]  would  not  have 
allowed  to  a  rightful  executor,  viz.  a  compensation  for  his  trouble,  and  cannot  there- 
fore be  considered  as  an  authority  upon  a  general  question  like  the  present.  The 
defendant  is  not  now  an  executor,  and  therefore  may  be  sued  at  law. 

Alexander,  L.  C.  B.  I  am  clearly  of  opinion,  that  this  demurrer  should  bo  over- 
ruled. The  bill  is  filed  by  the  fii'st  plaintiff,  who  is  executrix  and  legatee,  and  by  the 
other  plaintifls,  who  are  legatees  under  the  will  of  Milward  Rogers,  against  the  defen- 
dant, named  in  the  will  as  an  executor,  who  did  not  prove  the  will,  but  who,  befoi'c 
he  renounced,  collected  large  sums  belonging  to  the  estate  of  the  testator,  part  of 
which  he  now  i-etains  in  his  hands.  The  question  is,  whether,  under  these  circum- 
stances, this  bill  can  be  sustained  :  which  question  depends  upon  the  general  doctrine, 
whether  an  executor,  having  once  acted  unquestionably  as  an  executor,  can  renounce 
that  character  and  all  the  liabilities  which  attach  to  it,  to  the  prejudice  of  the  legatees. 
The  only  apparently  solid  argument  which  has  been  urged  to  shew  that  it  cannot  be 
maintained  is,  that  the  claim  is  purely  a  legal  claim,  which  may  be  enforced  in  a  Coui't 
of  law  ;  and  that  the  defendant,  having  renounced,  becomes  a  stranger  to  the  estate, 
and,  as  respects  the  receipt  of  this  money,  must  be  treated  as  the  agent  of  the  plain- 
tiff executrix.  At  the  time  the  money  was  received  by  the  defendant,  he  might 
have  been  sued  in  equity  as  an  executor,  and  would  then  have  been  liable  to  all  the 
remedies  which  Courts  of  Equity  enforce  against  persons  clothed  with  that  character. 
He  is  not,  nor  was  he  ever  an  executor  de  son  tort,  for  he  derives  an  inchoate  right 
from  the  will.  Can  it  then  be  said,  that  a  person  who  has  once  assumed  to  himself 
the  privileges,  and  exposed  himself  to  all  the  liabilities  of  an  executor,  shall  shake 
them  off  at  once  by  a  voluntary  act  of  his  own,  and,  by  re-[415]-nouncing  the  probate 
of  the  will,  drive  the  plaintiffs  to  bring  an  action  at  law,  where  the  remedies  ai'e  not 
so  extensive  against  executors  as  in  Equity  I  There  would  be  no  principle  of  justice 
or  equity  in  such  a  decision  :  and  the  authorities  cited  clearly  shew  that,  having  once 
acted,  the  subsequent  renunciation  is  void,  and  he  continues  liable  to  be  sued'in  the 
character  of  an  executor.  I  think,  also,  that  the  demurrer  covers  too  much,  and  that, 
on  both  grounds,  it  should  be  over-ruled. 

Garrow,  B.,  concurred. 

HuLLOCK,  B.  I  am  also  of  the  same  opinion.  The  argument  for  the  defendant 
has,  throughout,  proceeded  upon  a  fallacy,  in  treating  him  as  an  executor  de  son  tort, 
which  he  is  not ;  for,  having  once  acted,  the  inchoate  right  which  he  dei'ives  from  the 
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will  is  perfected,  and  he  becomes  a  rightful  executor.  Having  clothed  himself  with 
all  the  rights  derived  from  the  legitimate  authority  of  the  will,  can  he,  by  his  own 
act,  devest  himself  of  the  liabilities  attaching  to  that  character  ?  Suppose  a  creditor 
of  the  estate  had  brought  an  action  against  him  for  a  debt  due  fi'om  the  testator,  what 
answer  could  he  have  made  to  such  a  demand  I  Certainly  none.  I  am  at  a  loss  to 
conceive  what  plea  could  have  been  framed  to  protect  him  from  such  a  claim.  He 
could  not  have  said,  "  I  have  received  this  money,  but,  having  renounced,  am  no  longer 
liable  to  be  sued  as  executor."  On  the  other  hand,  he  could  not  plead  plene  adminis- 
travit ;  for  he  admits,  for  the  purposes  of  this  demurrer,  that  he  has  funds  in  his 
hands.  The  defendant  is  so  much  an  executor,  that  he  might  retain  for  his  own 
debt,  which  an  executor  de  son  tort  cainiot  do  ;  and,  having  once  acted,  the  authorities 
shew,  that  he  cannot  renounce.  I  think  also,  with  the  Lord  Chief  Baron,  that  the 
demurrer  is  too  large,  and  that,  on  both  grounds,  it  should  be  overruled. 

[416]  YAUGn.A.N,  B.  I  think  the  demurrer  ought  to  be  over-ruled.  Having  once 
acted,  the  defendant  continues  an  executor,  and  the  plaintiffs  can  have  no  remedy 
against  him  at  law. 

Demurrer  over-ruled. 


Irving  and  Others  v.  Viana.  Equit.  Exch.  Saturday,  May  12th,  1827. — Under  a 
commission  for  the  examination  of  witnesses  abroad,  the  commissioners  examined 
the  witnesses  for  the  plaintiffs  ;  and,  under  an  impression  that  the  defendant  had 
no  witnesses  to  examine,  (whether  he  had  or  had  not  given  notice  of  his  intention 
to  examine  witnesses,  was  disputed),  they  closed  the  commission,  and  returned  it 
to  England.  After  the  commission  had  been  sent  off,  the  defendant  examined  his 
witnesses  before  some  of  the  commissioners  ;  and  the  depositions  of  those  witnesses, 
and  the  interrogatories  upon  which  they  were  taken,  were  sealed  up,  and  forwarded 
to  England.  On  motion  to  anne.x  the  last-mentioned  depositions  and  interroga- 
tories to  the  commission  and  the  depositions  on  the  part  of  the  plaintiff,  the 
Court  expressed  an  inclination  to  grant  the  defendant  a  new  commission,  unless 
the  plaintiff  would  consent  to  the  motion  ;  and,  upon  such  consent  being  given, 
the  Court  made  the  order. — When  a  commission  to  examine  witnesses  is  returned, 
it  is  opened  by  the  junior  sworn  clerk,  for  the  purpose  of  entering  the  names  of 
the  acting  commissioners  in  the  commission-book  ;  and  the  commission  is  then 
kept  under  lock  and  key  until  publication  is  passed. 

[Keported  on  other  points,  M'Cle.  &  Y.  563 ;  2  Y.  &  J.  70.] 

This  was  a  suit,  by  underwriters,  to  restrain  actions  commenced  on  certain  policies 
of  insurance,  and  for  commissions  to  examine  witnesses  abroad.  Commissions  had 
been  granted,  at  the  instance  of  the  plaintiffs,  on  the  terms  of  their  paying  a  part 
of  their  subscriptions  into  Court,  for  the  examination  of  witnesses  at  Oporto  and  at 
Braganza. 

Witnesses  were  examined  under  both  commissions  on  the  part  of  the  plaintiffs  ; 
and  the  commissions,  with  the  depositions  and  interrogatories  under  the  seals  of  the 
commissioners,  were  returned,  and  left,  upon  oath,  in  the  usual  manner. 

After  the  commissions  had  been  sealed  up  by  the  commissioners  and  sent  to 
England,  the  defendant  examined  witnesses  before  two  of  the  persons  named  as  his 
commissioners,  and  one  of  the  persons  named  as  a  commissioner  on  the  part  of  the 
plaintiffs ;  and  the  interrogatories  exhibited  by  the  defendant,  and  the  depositions 
taken  under  them,  were  returned  under  the  seals  of  those  commissioners,  and  delivered 
upon  oath. 

A  motion  was  now  made  on  behalf  of  the  defendant,  [417]  pursuant  to  notice, 
that  the  interrogatories  exhibited  on  his  behalf,  with  the  examinations  and  depositions 
taken  thereon  by  virtue  of  the  commissions  issued  to  Braganza  and  Oporto,  and 
returned  into  the  Exchequer  Office  on  the  usual  oath,  might  be  annexed  to  the  original 
commissions  returned  into  the  office,  with  the  interrogatories,  examinations,  and  depo- 
sitions of  witnesses  taken  on  the  part  of  the  plaintiff  under  the  same  commissions. 

The  application  was  supported  by  an  affidavit  of  the  defendant,  the  substance  of 
which  was,  that  the  commissions  were  clo.sed  before  he  had  an  opportunity  of  examining 
his  witnesses  ;  and,  under  an  a.ssurance  from  the  commissioners  and  the  agent  of  the 
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plaintiffs,  that  he  would  have  such  opportunity  after  the  plaintiffs  had  concluded  their        1 

examination.  .     „     ,      ,     ,  ,,       ,  ■   ^-rr  I 

This  affidavit  was  met  by  an  affidavit  of  the  solicitor  in  England  of  the  plaintiffs,  1 

and  of  the  agent  who  had  attended  the  execution  of  the  commission  at  Oporto,  to  the 
effect,  that,  when  the  commissions  were  granted,  no  permission  was  asked  for  or  given 
to  the  defendant  to  examine  any  witnesses  ;  that  due  notice  was  given  of  the  execution 
of  the  Oporto  commission,  and  the  defendant's  commissioners  attended  throughout  the 
examination ;  that  it  was  understood  and  considered,  that  the  defendant  had  no  right 
to  examine  witnesses  in  chief  under  the  commission,  but  only  to  cross-examine  the 
plaintiffs'  witnesses  ;  but  that,  in  fact,  no  desire  or  intention  to  examine  any  witnesses 
was  ever  expressed  bv  the  defendant.  The  affidavit  also  negatived  the  fact  that  any 
assurance  had  been  given  to  the  defendant  that  he  would  have  an  opportunity  to 
examine  his  witnesses ;  and  stated,  that  the  defendant  did  not,  before  the  agent  left 
Oporto  with  the  commission,  require  it  to  be  delayed,  or  to  be  delivered  to  him. 

The  agent  who  attended  the  execution  of  the  Braganza  commission  was  stated  to 
be  still  in  Portugal. 

[418]  Jervis,  and  Phillimore,  in  support  of  the  motion.  Advantage  has  been 
taken  of  the  defendant's  ignorance  by  the  agent  at  Oporto.  The  defendant  was 
clearly  at  liberty,  by  the  oidinary  forms  of  the  Court,  to  join  in  the  commission  on 
payment  of  a  moiety  of  the  costs  of  it.  He  did  so  join,  and  the  commission  was  in 
fact  a  joint  commission.  In  Gilbert's  Forum  Romanum  (a)  it  is  laid  down,  that  where 
the  commission  is  lost  through  the  fault  of  the  plaintiff  or  his  commissioners,  the 
plaintiff  shall  pay  the  defendant  his  costs,  and  the  defendant  shall  have  a  new  commis- 
sion and  the  carriage  of  it.  In  a  case  in  Harrison's  Chancery  Practice  (p.  247),  and 
also  in  Wy.  Prac.  Peg.  (p.  126),  a  joint  commission  issued  to  four,  three,  or  two 
commissioners :  three  met,  and  examined  witnesses,  and  appointed  another  day  to 
examine  more.  The  defendant's  commissioners  took  the  commission  and  carried  it 
away,  and  did  not  attend  at  the  time  appointed.  The  plaintiff's  commissioners  came 
andexamined  witnesses,  without  having  the  commission,  and  certified  these  with  the 
former  depositions  taken,  and  the  whole  matter.  The  depositions  were  ordered  to  be 
sealed  up,  and  a  subpcena  was  awarded  against  the  commissioners  to  bring  in  the  com- 
mission. If  the  depositions  taken  in  this  case  for  the  defendant  were  examined,  it 
would  probably  appear,  that  the  commissioners  have  certified  the  manner  in  which 
they  were  taken.  The  defendant  is  entitled  to  have  these  depositions  annexed  to  the 
conimi.ssion,  or  else  to  have  a  new  commission  directed  to  his  own  commissioners. 

Bickersteth,  and  Richards,  G.,  for  the  plaintiffs,  confined  themselves  to  the 
Oporto  commission,  stating  that  [419]  the  plaintiffs'  agent  under  the  Braganza 
commission  being  still  abroad,  they  were  unable  to  state  what  had  been  done  with 
respect  to  the  latter  commission.  But  as  to  the  Oporto  commission,  it  was  in  evidence, 
that  due  notice  had  been  given  of  executing  the  commission,  and  that  the  defendant 
had  not  only  claimed  no  right  to  e.iamine  witnesses  under  it,  but  had  expressly 
declared  his  intention  not  to  examine  any  witnesses ;  and  the  commission  was  duly 
closed.  The  depositions  taken  on  the  part  of  the  defendant  were  taken  without  any 
authority,  there  being  no  commission  then  in  existence.  It  was  the  defendant's  duty 
to  inform  his  commissioners  in  due  time  that  he  had  witnesses  to  examine,  and  they 
would  not  then  have  closed  the  commission  without  giving  him  the  necessary 
opportunity. 

Alkxandkr,  L.  C.  B.  As  to  the  Oporto  commission,  the  real  point  is  whether, 
before  the  regular  closing  and  sealing  up  of  the  commission,  the  party  had  given 
notice  to  the  commissioners  of  his  intention  to  examine  witnesses.  If  he  had  not,  he 
was  too  late,  by  his  own  neglect.  If  he  did  in  fact  give  such  notice,  he  ought  certainly 
to  have  an  opportunity  of  examining  the  witnesses,  of  whose  testimony  he  appears  to 
have  been  deprived  by  a  mere  blunder  of  the  commissioners.  The  only  difficulty  that 
suggests  itself  to  me,  is  with  respect  to  the  costs,  and  the  delay  which  must  neces- 
sarily arise  by  issuing  a  new  commission.  Possibly,  some  arrangement  may  be  made 
between  the  parties,  to  save  the  expence  of  another  commission. 

Time  was  given,  at  the  request  of  the  plaintifts,  to  consider  whether  they  would 

(a)  Page  1 30.  This  seems,  however,  to  apply  only  where  default  is  made  in  the 
execution  of  the  commission, — such  as  where  the  plaintiff's  commissioner  refuses 
to  act. 
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consent  to  the  depositions  being    annexed,  or  would  insist  on  another  commission 
being  issued. 

On  a  subsequent  day,  (the  26th  May),  Bickersteth,  [420]  for  the  plaintiffs,  con- 
sented to  the  depositions  being  annexed.(a)' 

Wright  and  Soi'thavood  and  Others.  Foreman  and  Another,  Assignees  of 
Wright,  r.  Same.  Equit.  Exch.  Friday,  May  18th,  1827. — In  Equity — The  proper 
mode,  in  this  Court,  of  objecting  to  the  Master's  taxation  of  costs  is,  to  move 
upon  affidavits,  stating  the  ground  of  objection,  for  leave  to  file  exceptions  to 
the  report. 

[See  further,  p.  527,  post.] 

The  bills  of  costs  of  the  attornies  for  the  plaintiffs  in  this  case  having  been  referred, 
by  an  order  of  the  Court,  to  the  Master  to  be  taxed,  who  made  his  certificate  accord- 
ingly, Stinton  moved,  upon  affidavits  stating  the  circumstances  of  the  case,  and 
impeaching  some  of  the  charges  and  allowances,  for  leave  to  file  exceptions  to  the 
Master's  report.  He  stated,  that  in  the  Court  of  Chancery  the  proper  course,  where 
the  judgment  of  the  Master  was  objected  to,  was  to  file  a  petition  for  leave  to 
except  ;(«)■-  but  that,  in  this  Court,  the  practice  had  been,  to  move  for  that  purpose, 
upon  affidavits  disclosing  such  facts  as  would  warrant  the  interference  of  the  Court. 

The  officers  of  the  Court  having  certified  the  practice  to  be  as  stated  by  the 
learned  counsel,  the  Court  granted  the  application :  and  two  exceptions  were  taken, 
and  set  down  for  argument ;  upon  the  discussion  of  which  no  material  question  arose. 

[421]  Jasies  Eodick  Corbett  and  John  Hallam,  Plaintiffs;  Egbert  Hawkins, 
ThdMas  S.\nderson,  and  John  Cullis,  Defendants.  Equit.  Exch.  Friday, 
May  4,  ISth,  1827. — A  demurrer  to  part  of  a  bill  of  discovery,  and  au  answer 
to  other  part  of  the  bill,  the  demurrer  is  over-ruled,  if  the  answer  extend  to 
any  of  the  facts  covered  by  it.  And  there  is  no  distinction,  in  this  respect, 
between  demurrers  to  bills  for  relief,  and  demurrers  to  bills  for  discovery  only. 
— A  person  answering  a  bill,  must  answer  it  fully  ;  and  cannot  answer  part,  and 
refuse  to  answer  the  remainder,  unless  the  answer  would  tend  to  criminate  him. 
— The  rule  in  equity,  that  a  party  is  not  bound  to  disclose  his  own  case,  is  con- 
fined to  mere  matter  of  title,  and  does  not  extend  to  matters  of  account. 

1  he  bill  in  this  case  stated,  that  Archibald  Corbett  and  the  plaintiffs  had  carried 
on  the  business  of  linen  drapers  and  warehousemen,  under  the  firm  of  Corbett  & 
Hallam  That  .Archibald  Corbett  acted  as  an  underwriter,  and  was  concerned  in 
various  speculations,  on  his  own  separate  account,  in  the  stocks  and  otherwise,  with 
Messrs  Martin,  Rodick,  &  Co.,  of  whom  the  defendants  were  the  assignees  ;  and  an 
account  current  was  opened  between  the  said  Messrs.  Martin,  Hodick,  &  Co.,  and  the 
said  Archibald  Corbett.  That  Archibald  Corbett  and  the  plaintiffs  kept  cash  at  a 
bankers  and  the  banking  account  was  exclusively  kept  and  managed  by  him,  and 
the  partnership's  banking  account  was  used  by  him,  not  merely  for  the  partnership 
business,  but  on  his  own  private  account  for  his  separate  dealings  and  transactions, 
though  the  extent  to  which  he  used  the  same  was  unknown  to  the  plaintiffs.  That 
the  separate  speculations  of  Archibald  Corbett  having  proved  unfortunate,  he,  in 
December,  1^2."',  quitted  England,  indebted  to  the  plaintirts,  and  also  to  the  firm  of 
Martin,  Rodick,  &  Co.  ;  and  shortly  afterwaids,  a  commission  of  bankrupt  was  issued 
against  Martin,  Rodick,  &  Co.,  under  which  the  defendants  were  chosen  assignees. 
That  a  separate  commission  was  issued  against  Archibald  Coibett,  under  which,  the 
defendants,  as  assignees  of  Martin,  Rodick,  &  Co.,  proved  a  debt  of  80,0001.,  and 

(o)'  It  was  stated  in  this  case,  by  the  officer  of  the  Court,  in  answer  to  a  question 
from  Mr.  Bai'on  Garrow,  who  considered  that  the  commission  remained  under  the 
seals  of  the  commissioners,  that  when  a  commission  is  returned,  it  is  opened  by  the 
junior  sworn  clerk,  for  the  purpose  of  entering  the  names  of  the  acting  commissioners 
in  the  commission-book  ;  and  that  the  commission  is  then  kept  under  lock  and  key 
until  publication  is  passed. 

{af  Beames  on  Costs,  239 ;  Fenton  v.  Crickeit,  3  Mad.  496. 
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Hawkins  and  other  persons  were  chosen  assignees  under  that  comraission.  That  the 
defendants,  as  assignees  of  Martin  &  Co.,  had  commenced  or  were  about  to  commence 
an  action  at  law  against  the  plaintift's,  either  alone  or  jointly  with  Archibald  Corbett, 
for  50,0001.  part  of  the  said  80,0001.,  [422]  which  they  alleged  to  have  discovered  to 
have  been  applied  and  disposed  of  by  Archibald  Corbett,  for  the  purposes  of  the 
paitnership  tiade  carried  on  by  him  and  the  plaintiffs,  or  with  the  consent  and  con- 
currence of  the  plaintiff's.  But  the  bill  charged,  that  no  part  of  the  monies  received 
by  Aichibald  Corbett,  was  ever  applied  for  the  purposes  of  the  partneiship  ;  or,  if 
applied,  was  so  applied  with  the  knowledge  of  the  plaintiffs  ;  or  that  the  plaintift's 
knew  that  the  .same  was  the  property  of  Martin,  Kodick,  &  Co.  That  if  any  of  the 
monies  of  Martin,  Kodick,  &  Co.  were  ever  paid  into  the  bankers  of  the  plaintiffs  and 
Archiliald  Corbett,  the  same  were  paid  in  without  the  knowledge  of  the  plaintiffs,  and 
were  afterwards  drawn  out  and  applied  by  Archibald  Corbett  for  the  use  of  Martin, 
Kodick,  &  Co.,  or  for  his  own  purposes.  That  the  capital  of  the  firm  of  the  phiintiffs 
and  Archibald  Corbett,  always  exceeded  the  occasions  required  for  it  The  bill  then 
charged,  that  various  books,  accounts,  papers,  and  writings  were  in  the  possession  of 
the  defendants,  by  which  the  truth  of  the  statements  in  the  bill  would  appear :  and 
prayed  a  disco\ery  of  the  matters  and  accounts  stated  and  referr'ed  to  in  the  bill  ;  an 
injunction  ;  and  a  production  of  the  accounts  and  papers. 

The  defendants  demurred  to  .so  much  of  the  bill  as  sought  a  discovery,  whether 
any  of  the  money  was  applied  by  Ai'chibald  Coibett  to  the  purposes  of  his  partnership 
with  the  plaintiffs  ;  as  I'equired  an  account  of  the  monies  of  Martin,  Kodick,  ■Sc  Co., 
remitted  to  or  placed  in  the  hands  of  Archibald  Corbett,  and  alleged  to  have  been 
applied  for  the  purposes  of  his  partnership  with  the  plaintiffs,  with  the  times  when, 
and  the  names  of  the  persons  from  whom,  and  the  purposes  for  which  he  received  the 
same,  and  the  particulars  thereof,  &c.  &c.  and  the  application  thei'eof.  And  as  to  so 
much  of  the  said  bill  as  sought  a  discovery,  whether,  if  any  part  of  the  money  received 
by  Archibald  Corbett  was  applied  by  him  for  the  [423]  purposes  of  the  said  partner- 
ship, the  plaintiff's  knew  or  suspected  the  .same,  or  that  the  same,  if  so  applied,  was  the 
property  of  Martin,  Kodick,  &  Co.  :  and  as  to  so  much  of  the  bill  as  pi'ayed  that  the 
defendants  might  set  forth  what  sums  of  money  were  so  applied,  and  how,  when,  &c. 
&c.  ;  and  as  sought  a  discovery,  whether  any  and  what  part  of  the  monies  of  Martin, 
Kodick,  &  Co.  was  evei'  paid  into  the  banking  account  of  the  plaintiffs  and  Archibald 
Coibett,  and  when,  where,  &c.  &c. ;  and  whether,  if  so  paid,  the  same  was  not  paid 
without  the  knowledge,  privity,  or  consent  of  the  plaintiff's :  and  whether,  if  so  paid 
in,  the  same  or  any  and  what  part  thereof  was  ever,  and  when,  and  by  whom,  applied 
for  the  purposes  of  the  partnership  of  the  plaintiffs  and  the  said  Archibald  Corbett. 
And  they  answered  to  the  remainder  of  the  bill.  In  particular,  the  defendants  by 
their  answer  stated  their  belief,  that  Archibald  Corbett  employed  lai'ge  sums  of  money, 
part  of  the  money  entrusted  to  him  by  Martin,  Kodick,  &  Co.,  in  the  concerns  of  the 
said  firm  of  Corbetts  &  Hallam.  They  believed  that  an  account  was  opened  between 
Martin,  Kodick  &  Co.  and  Archibald  Corbett  in  the  books  of  the  formei,  but  they 
believed,  that  the  monies  lent  to  or  used  by  the  firm  of  Corbetts  &  Hallam  were  never 
made  known  to  Martin,  Kodick,  &  Co.,  and  consequently  were  never  entered  in  their 
books.  They  believed,  that  the  whole  of  the  money  of  Martin,  Kodick,  &  Co.,  paid 
into  the  banking  account  of  Corbetts  &  Hallam,  was  drawn  out  by  Archibald  Corbett 
in  cheques,  signed  by  him  in  the  name  of  the  firm  of  Corbetts  &  Hallam  ;  except, 
only,  that  during  the  occasional  absence  of  the  said  Archibald  Corbett,  such  cheques 
were  signed  by  the  plaintift's,  or  one  of  them. 

The  demurrer  now  came  on  foi'  argument. 

Kolfe,  in  support  of  the  demurrer. 

Duckworth,  for  the  bill.  The  discovery  sought  is  ne-[424]-cessary  to  the  plaintift's, 
to  enable  them  to  make  a  good  defence  at  law.     The  defendants  have  over-ruled  th 


( 


0 


demurrer,  by  answering  facts  to  which  they  have  previously  demurred.  [He  referred 
to  the  passages  of  the  answer  above  noticed  as  over-ruling  the  demurrer.]  The 
practice  on  this  subject  is  so  well  settled,  that  it  is  scarcely  necessary  to  cite  authorities. 
In  Ahrahatii  v.  Dod(json,{a)  a  bill  was  brought  for  a  discovery  :  the  defendant  answered 
to  part,  and  demurred  to  part  of  the  discovery.     The  Lord  Chancellor  said,  the 

(a)  2  Atk.  157.     See  also  Hester  v.  Weston,  1  Vern.  463  ;  Jones  v.  Earl  of  Slaffm-d, 
3  P.  W.  80;  Atkinson  v.  Uummy,  1  Cox,  360. 
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demurrer  must  be  over-ruled,  for  it  was  an  absurdity,  after  the  defendant  had  answered 
to  the  discovery,  that  he  should  demur  to  it.  A  demurrer  to  the  relief  is  over-ruled 
by  an  answer  to  the  discovery  of  the  facts  on  which  the  relief  is  prayed.  TiM  v. 
Clare.{b)  In  Sherwood  v.  Claik;{r.)  a  geneial  demurrer  for  want  of  equity,  except 
as  to  the  discovery  of  one  particular  fact,  which  the  defendant  answered,  was  held  to 
be  over-ruled  by  the  answer.  If  the  demurrer  be  over-ruled  in  any  part,  it  must  be 
over-ruled  altogether  ;  for  a  demurrer  bad  in  part,  is  bad  in  toto,  though  it  is  other- 
wise as  to  a  plea.     Earl  of  Suffolk  v.  Greni  (1  Atk.  4.50) ;   Dormer  v^  Forte^nie.{c) 

Kolfe,  in  reply.  The  objection,  in  point  of  form,  does  not  apply  to  a  demurrer 
to  a  bill  of  disco\ery  only,  which  the  present  Inll  is.  In  such  cases,  the  only  relief 
sought  is  discovery,  and  the  more  the  plaintiff  obtains  the  better:  and  he  therefore 
cannot  be  heard  to  say  that  the  defendant,  having  answered  some  part  of  the  bill, 
when  he  might  have  demurred  to  the  whole,  and  thus  precluded  the  plain-[425]-titf 
from  relief  altogether,  is  estopped  from  objecting  to  answer  a  part,  and  must  answer 
in  toto.  The  facts,  of  which  a  discovery  is  prayed,  are  those  which  the  plaintifTs  at 
law  must  necessaiily  prove,  to  sustain  their  action  ;  for,  unless  they  can  prove  the 
paitnership,  and  the  receipt  and  employment  of  the  money,  their  claim  cannot  be  sup- 
ported :  the  discovery  sought,  therefore,  is  not  of  that  which  is  material  to  the  defence, 
but  of  that  which  forms  the  title  of  the  plaintifts  at  law.  And  if  the  Court  were  to 
entertain  applications  of  this  nature,  the  consequence  would  be,  that,  in  every  instance, 
where  a  defendant  at  law  is  uncertain  as  to  the  nature  of  the  case  to  be  made  out 
against  him,  he  will  file  a  bill  of  this  description. 

Ai.KXANDER,  L.  C.  B.  I  was  disposed,  in  the  first  instance,  to  allow  this  demurrer, 
thinkitig  that  the  party  praying  the  discovery  had  obtained  all  the  information  that 
could  possildy  be  beneficial  to  him  ;  but  the  objection  in  point  of  form  is,  in  my 
opinion,  fatal  to  the  demurrer.  I  do  not  recollect  the  distinction  taken  on  the  part 
of  the  defendants  between  dennirrers  to  bil's  for  relief,  and  demurrers  to  bills  for 
discovery  only,  to  have  ever  been  made  before  ;  nor  do  I  find  any  such  distinction 
noticed  "by  my  Lord  Redesdale.  Fortitied,  as  my  recollection  is,  by  the  cases  which 
have  been  cited,  I  think  the  demurrer  must,  in  point  of  form,  be  over-ruled. 

The  other  Barons  concurred. 

Demurrer  over-ruled. 

May  18th. — E.vceptions  were  afterwards  taken  to  the  answer  of  the  defendants, 
upon  the  ground  chiefly  of  their  insisting  that  [426]  they  were  not  bound  to  produce 
the  accounts,  letters,  and  papers  Ijetween  Martin,  Kodick,  it  Co.  and  Aix-hibald  Corbett. 

Duckworth,  in  support  of  the  exceptions.  The  defendants  having  answered  a 
part  (if  the  bill,  cannot  refuse  to  answer  the  I'est.  Mazarvcdo  v.  Maillaiid  (.3  Madd.  60). 
A  defendant  is  bound  to  answer  all  questions  which  may  assist  the  plaintifi'  in  equity, 
in  his  defence  at  law,  and  which  will  not  tend  to  criminate  the  defendant,  and  to 
answer  fully.  Man(  v.  Scolt  (3  Price,  487).  Here,  the  questions  do  not  tend  to  criminate 
the  defendant,  and  the  discovery  is,  or  may  be,  material  to  our  defence  at  law. 

Rolfe,  for  the  defendant.  The  simple  question  in  this  case  is,  whether,  in  every 
case  where  an  action  at  law  is  brought,  a  bill  may  be  filed  calling  for  a  discovery  of 
the  plaintiff's  title,  by  requiring  the  particulars  Of  his  demand. 

Duckworth,  in  replay.  According  to  their  own  case  the  discovery  is  material,  for 
they  admit  that  it  might  be  material  at  law.  I  admit  that  a  party  is  not  bound  to 
disclose  his  own  title,  but  this  is  an  exception  to  the  general  rule. 

Alexander,  L.  C.  B.  I  have  always  understood  the  rule,  that  a  party  is  not 
bound  to  disclose  his  case,  to  be  confined  to  mere  matters  of  title,  and  not  to  matters 
of  account. 

HuLLOCK,  B.  The  particulars  of  demand  would  be  of  no  use  in  this  case.  It  is 
well  known  to  every  person  who  attends  the  Assizes,  that  a  party  is  very  often 
defeated  by  the  particulars  of  demand. 

[427]  Vaugiian,  B.  If  the  particulars  of  demand  are  very  minute,  they  turn  him 
round  ;  and  if  they  be  very  general,  they  are  of  no  use. 

Exceptions  allowed. 

(J)  2  Dick.  712.     A  similar  decision  was  made  in  Roberts  v.  Clayton,  2  Anstr.  715. 

(c)  9  Price,  259.     See  also  Lord  Red.  Tr.  on  Eq.  254. 

(e)  2  Atk.  282.     See  also  Hiirjyins  v.  York  Buildings'  Compavy,  2  Atk.  44. 

Ex.  Div.  IV. — 24 
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Powell  and  Others,  Assignees  of  Thomas  Lloyd,  v.  Ann  Lloyd.  Same  v. 
J  LiOYD  AND  C.  Lloyd," Executors  of  Ann  Lloyd.  Equit.  Exch.  Friday,  May 
mh  1827.— It  is  not  necessary  for  a  party  who  seeks  to  continue  an  injunction 
to  the  hearing,  to  shew  an  indefeasible  right  to  the  decree  prayed  by  the  bill  — 
Where,  therefore,  assignees  of  a  bankrupt  sought  a  specific  performance  of  an 
ao-reem'ent  for  a  lease,  against  a  party  who  was  herself  a  lessee,  and  restrained 
from  assigning  without  the  consent  of  the  lessor  in  writing  thereto  obtained  ;  the 
Court  continued  the  injunction  to  restrain  proceedings  at  law  ;  there  being  a 
probability  of  obtaining  the  consent  of  the  lessor  to  the  assignment. 

[For  further  proceedings  see  2  Y.  &  J.  372.] 

The  oriinnal  bill,  filed  by  the  plaintiffs  as  assignees  of  Thomas  Lloyd  a  bankrupt, 
stated,  in  substance,  that  Ann  Lloyd,  the  mother  of  the  bankrupt,  being,  in  the  month 
of  November,  1795,  in  the  possession  of  the  messuages,  farms,  &c.,  comprised  in 
the  agreement  set  forth,  and  entitled  thereto  for  a  still  subsisting  term  of  forty-one 
years,  entered  into  an  agreement  with  I  homas  Llo\d,  to  demise  the  same  to  him, 
and,  'in  consequence,  articles  of  agreement,  bearing  date  the  20th  November,  1795, 
made  between  Ann  Lloyd,  of  the  one  part,  and  I  homas  Lloyd,  of  the  other  part,  were 
prepared  and  duly  executed  by  the  parties,  by  which  she  covenanted  that  she  would, 
when  thereunto  requested  by  the  said  Thomas  Lloyd,  demise,  lease,  set  and  to  farm 
let  unto  him  the  premises  in  question,  for  the  term  of  forty-one  years,  at  a  certain 
rent ;  with  a  proviso  of  re-entry  for  non-payment  of  rent,  or  if  the  said  Thomas  Lloyd, 
his  executors  or  administratoi's,  should  grant,  assign  over,  pass  away  or  depart  the 
premises  thereby  agreed  to  be  demised,  or  any  part  thereof,  for  all  or  any  part  of  the 
term,  to  any  person  or  persons  whomsoever,  without  the  consent  of  the  said  Ann  Lloyd, 
her  executors  or  administrators,  or  such  other  person  or  persons,  as  for  the  time  being 
should  happen  to  be  entitled  to  the  reversion  of  the  premises,  thereto  first  had  and 
ol)tained  in  writing;  that  Thomas  Lloyd,  by  virtue  of  the  agreement,  entered  into 
the  pre-[428]-mises,  and  from  thence  until  his  bankruptcy  continued  partly  in  the 
occupation  and  partly  in  the  receipt  of  the  rents  and  profits  thereof;  and  from  time 
to  time,  with  the  privity  of  the  said  Ann  Lloyd,  paid  the  I'eserved  rent  to  one  Roberts, 
of  whom  the  said  Ann  Lloyd  held,  and  who  accepted  the  said  rent  from  the  said 
Thomas  Lloyd  as  the  person  then  holding  the  premises,  and  in  the  occupation  and 
receipt  of  the  rents  and  profits  thereof.  It  then  stated  the  bankruptcy  of  Thomas 
Lloyd,  on  the  16th  April,  1825;  the  appointment  of  the  plaintiffs  as  assignees,  who 
then  became  entitled  to  the  residue  of  the  term,  and  to  a  lease  of  the  premises,  who 
in  consequence  entered  into,  and  were  in  the  possession  and  receipt  of  the  rents  and 
profits  of  the  same ;  and  that  Ann  Lloyd  had  commenced  an  action  of  ejectment  for 
the  purpose  of  recovering  possession.  It  prayed  a  specific  performance  of  the  agree- 
ment ;  that  the  said  Ann  Lloyd  might  be  injoined  from  proceeding  in  the  action  of 
ejectment,  and  that,  upon  the  plaintiff's'  obtaining  the  licence  of  the  person  under 
whom  she  held,  she  might  be  decreed  to  execute  to  the  plaintiffs  a  proper  lease  of  the 
premises  for  the  residue  of  the  term. 

An  injunction  having  been  obtained  for  want  of  an  answer,  Ann  Lloyd  died,  and 
by  will  appointed  the  defendants  to  the  bill  of  revivor,  her  executors,  who  proved  the 
will,  and,  the  suit  being  revived  against  them,  put  in  their  answer ;  in  which  they 
stated,  that  the  premises  in  question  were  demised  by  one  Baldwin  to  John  Lloyd, 
the  husband  of  Ann  Lloyd,  by  indenture,  dated  the  25th  November,  1775,  for  the 
term  of  sixty  years,  at  a  reserved  rent,  with  a  proviso  of  re-entry,  similar  to  that  in 
the  articles  of  agreement ;  that  the  said  John  Lloyd  being  in  possession  of  the  premises, 
died  intestate  in  the  year  1787  ;  whereupon  Ann  Lloyd,  his  widow,  took  out  adminis- 
tration, and  entered  into  the  agreement  contained  in  the  bill,  with  Thomas  Lloyd, 
who  entered  upon  the  premises,  and  remained  in  possession  until  the  20th  Jan-[429]- 
uary,  1 825,  three  months  before  his  bankruptcy,  when  he  assigned  the  premises  to 
the  plaintiffs,  for  the  benefit  of  his  creditors  ;  to  which  a.ssignment  Ann  Lloyd  did  not 
consent,  but  immediately  re-entered  upon  the  premises,  and  remained  in  possession 
until  the  August  following.  They  admitted  the  payment  of  rent  b}'  Thomas  Lloyd, 
with  the  privity  of  Ann  Lloyd,  to  Roberts,  who  received  it,  not  on  the  account  of 
Thomas  Lloyd,  but  as  from  the  representatives  of  John  Lloyd ;   the  commission  of 
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bankruptcy,  and  appointment  of  the  plaintiffs  as  assignees  ;  but  contended  that,  by 
the  previous  assignment,  a  breach  had  been  committed,  which  vacated  the  agreement. 

An  order  having  been  obtained  to  dissolve  the  injunction  upon  the  coming  in  of 
the  answer — 

Martin  and  Wilbraham,  shewed  cause  on  the  merits  confessed  in  the  answer.  The 
question,  whether  the  conveyance  to  the  trustees  for  the  benefit  of  the  creditors  woi'ked 
a  forfeiture,  has  already  been  decided  in  the  Court  of  King's  Bench  {Doe  v.  Powell, 
8  D.  &  E.  35  ;  S.  C.  5  B.  &  C.  308),  upon  this  very  case  ;  and  upon  the  same  facts, 
with  the  exception  of  the  entry  by  Ann  Lloyd  as  for  a  forfeiture,  before  the  commission 
of  bankruptcy  issued.  That  fact,  however,  will  not  affect  the  case,  for  the  assignment 
was  an  act  of  bankruptcy,  and  the  issuing  of  the  commission,  which  related  back  to 
the  execution  of  the  assignment,  rendered  it  void  ab  initio.  The  assignment  for  the 
beiieht  of  the  creditors,  therefore,  l)ecame  as  if  no  such  deed  had  ever  been  executed, 
and  the  commission,  which  vested  the  interest  in  the  plaintiff's  by  operation  of  law, 
could  work  no  forfeiture.  Sir  William  Grant's  observations,  in  the  case  of  Ifelherall 
v,  Geenng  (12  Ves.  504),  which  certainly  are  in  favour  of  the  defendants,  were  extra- 
judicial, the  case  having  been  determined  upon  a  collateral  ground.  At  all  events,  as 
the  plaintiffs  are  willing  to  take  [430]  upon  themselves  the  responsibility  of  the  lease, 
the  consent  of  the  original  lessor  may  be  obtained  for  that  purpose,  which  will  obviate 
every  ditficulty  ;  and  in  order  to  prevent  the  possession  of  the  premises  from  being 
changed,  the  injunction  should  be  continued. 

Jervis,  and  Martin,  J.,  contra.  The  principal  object  of  this  bill  is,  a  specific 
performance,  on  behalf  of  the  plaintiffs,  of  the  agreement  between  Ann  Lloj'd  and  the 
bankrupt;  the  effect  of  which,  the  original  lease  not  being  assignable  without  licence, 
would  operate  as  a  forfeiture  ;  such  a  decree,  therefore,  would  be  inigatory  ;  and 
although  the  defendants  may  be  subject  to  an  action  for  not  performing  the  agreement, 
that  is  all,  for  no  decree  can  be  founded  upon  it.  The  bankruptcy  can  give  no  operation 
or  effect  to  a  contract  which  is  of  itself  inefficient.  IVetherall  v.  Geerinr/.  But  assignees 
of  a  bankrupt  have  no  right  to  a  specific  performance,  in  opposition  to  the  provision 
in  the  agreement,  there  being  no  lease  ;  for  a  specific  performance  can  only  be  claimed 
by  the  person  with  w-hom  the  agreement  is  made,  unless  by  the  consent  of  the  lessor. 
The  case  of  Doe  v.  Powell  does  not  apply,  for  it  now  appears  that  the  lessor  entered 
before  the  docket  was  struck,  and  the  term  having  thus  once  ceased,  could  not  be 
revived.  In  order  to  continue  the  injunction  a  clear  right  to  the  possession  must 
be  shewn. 

Alexander,  L.  C.  B.  This  is  an  application  to  continue,  to  the  hearing,  an 
injunction  already  obtained,  so  as  to  prevent,  until  that  period  arrives,  the  possession 
from  being  changed.  I  cannot  admit  the  proposition,  that  the  plaintifli's,  in  order  to 
continue  the  injunction,  must  shew  a  right  to  a  specific  performance,  it  is,  in  my 
opinion,  enough  to  shew  some  colour  of  right ;  and  the  more  so,  as  the  Court  is  under 
the  necessity  of  taking  the  facts  as  they  are  stated  by  the  defendants  themselves  in 
their  answer  ;  and  the  plain-[431]-tiff's,  on  that  account,  cannot  have  the  same  advantage 
as  they  might  have  on  the  hearing  of  the  case.  I  admit  there  is  in  this  ease  a  con- 
siderable question,  whether  the  plaintiffs,  as  assignees  of  a  bankrupt,  can  have  a  specific 
performance  :  but  enough  appears  to  shew  the  possibility  of  such  a  right,  for  a  licence 
for  that  purpose  may  be  obtained  from  the  original  lessor. 

The  rest  of  the  Court  concurring,  the  injunction  was 

Continued  to  the  hearing.(a) 


(a)  Whether  or  not  an  agreement  for  a  lease  could  be  enforced  by  the  assignees  of 
the  intended  lessee,  has  long  been  a  point  upon  which  a  considerable  difficulty  lias 
existed.  In  the  early  cases  of  Drake  v.  Mayor  of  Exeter,  2  Freem.  1  S3  ;  Vuiulenanker 
V.  Deshrough,  2  Vern.  97,  and  Moyses  v.  Little,  id.  194,  it  was  resolved,  that  the  assignees 
of  a  bankrupt  were  not  entitled  to  the  benefit  of  a  covenant  for  the  renewal  of  a  lease 
to  the  bankrupt.  The  Lord  Chancellor,  in  the  case  of  Brooke  v.  Hewitt,  3  Ves.  255,  .said 
that  a  very  strong  case  must  be  made  out  to  induce  the  Court  to  carry  into  execution 
an  agreement  between  landlord  and  tenant, Jthe  estate  not  being  executed  in  law,  where 
the  person  who  was  to  become  a  tenant,  had  become  a  bankrupt;  and  that  in  such  a 
case,  the  Court  must  do  a  great  deal  more  than  merely  decreeing  a  specific  performance. 
And  in  JFelherall  v.  Geering,  .Sir  William  Grant  was  of  opinion,  that  that  which  l.,ord 
Rosslyn  had  said  was  not  impossible,  was  a  difficulty  insurmountable.     These  doubts 
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[432]  Pahker  c.  A  LCOCK  AND  Another.  Equit.  Exch.  Friday,  May  ISth,  1827, 
—A  plea  of  release,  if  the  consideration  be  impeached,  must  contain  averments, 
supported  fully  by  an  answer,  covering  the  grounds  upon  ^yhich  the  consideration 
is  impugned,  and  cannot  extend  to  a  discovery  of  the  consideration. 

The  plaintiff  in  this  case,  an  officer  in  the  navy,  filed  his  hill,  stating  various  trans- 
actions and  money  dealings  between  himself  and  the  defendants,  who  were  attorneys, 
from  September  1824,  to  August  182.5  ;  imputing  to  them,  in  a  series  of  transactions, 
unfair  dealing,  fraud,  and  oppression  ;  alleging  the  false  charges  in  their  accounts  to 
amount  to  a  considerable  sum  of  money;  impeaching  the  consideration  of  the  deeds 
therein  mentioned ;  and  charging  that  he,  being  in  embarrassments,  dependant  upon 
them  for  the  means  of  support,  and  completely  in  their  power,  they  had  fraudulently, 
oppressively,  and  by  misrepresentation,  prevailed  upon  him  to  execute  to  them  certain 
moi  to-a»es,  and  an  agreement  for  the  sale  of  all  his  real  and  personal  estate,  of  which 
they  "then  had  possession,  for  a  sum  greatly  below  its  value  ;  and  eventually,  by  fraud, 
oppression,  and  misrepresentation,  had  obtained  from  him  a  general  release,  of  the 
purport  and  effect  of  which  he  was,  at  the  time  he  executed  it,  perfectly  ignorant ; 
and  praying  a  discovery  and  general  account,  that  the  mortgages,  agreement,  and 
release,  "might  be  set  aside,  or  decreed  to  stand  as  a  security  for  such  sum  only  as 
should  be  found  to  be  due  ;  and  that,  subject  to  such  lien,  the  defendants  might  be 
directed  to  reconvey  the  property,  a  fit  person  being  appointed  to  receive  the  rents 
and  profits  thereof. 

To  all  the  relief,  and  to  the  discovery,  except  as  hereinafter  mentioned,  the  defen- 
dants pleaded  a  release  of  the  11th  August,  182.5  (averring  that  it  was  freely  and 
volunt;ii-ily  executed  by  the  plaintiff,  with  a  full  knowledge  of  its  nature  and  effect, 
in  consideration  of  33001.  thereupon  paid  to  him  by  the  defendants  ;  that  it  was  not 
fraudulent ;  and  that  the  plaintiff  was  not,  at  the  time  he  executed  it,  dependant  upon 
them  for  pecuniary  supplies,  or  in  any  respect  within  their  power) ;  and  answered 
circum-[433]-stantially  such  parts  of  the  interi'ogatories  as  were  referred  to  by  the 
averments  in  the  plea. 

The  plea  was  this  day  argued  by  Bickersteth  and  Monroe,  for  the  defendants; 
and  by  Martin  and  Knight  for  the  plaintiff. 

For  the  defendants,  it  was  contended  that  the  plea  was  good,  there  being  aver- 
ments, in  that  respect,  supported  fully  by  the  answer,  that  the  release  was  given  by 
the  plaintiff  freely  and  voluntarily,  with  a  full  knowledge  of  its  purport  and  effect ; 
and  that,  conceding  the  original  transactions  to  have  been  fraudulent,  it  was  competent 
for  the  pai-ties,  by  a  settlement,  to  make  reparation. 

On  behalf  of  the  plaintiff',  the  cases  of  Salkdd  v.  Scievce  (2  Vez.  Senr.  107),  and 
lloche  V.  Morgcll  (2  Sch.  &  Lef.  721),  and  Mitford's  Pleading  (p  212),  were  referred 
to  ;  and  it  was  urged,  that  the  validity  of  the  release  depended  upon  the  circumstances 
of  which  a  discovery  was  sought ;  and  that,  as  every  thing  alleged  in  the  bill,  and 
not  denied  by  the  answer  in  support  of  the  plea,  must  be  taken  to  be  true,  the  facts 
impeaching  the  release,  and  its  consideration,  stood  admitted  ;  and  that  therefore  the 
release  ought  not  to  preclude  the  Court  from  decreeing  to  the  plaintiff  the  relief 
prayed. 

Alexandkr,  L.  C.  B.  The  character  in  which  these  parties  appear  before  the 
Court,  although  it  can  form  no  ingredient  in  our  decision,  yet  induces  me  to  look 
more  narrowly  into  the  case  than  I  should  otherwise  probably  have  done.  I  take  it 
to  be  a  clear  proposition  in  pleading,  that  when  a  defence  of  this  sort  is  resorted  to, 
it  is  necessary  that  every  allegation  which  is  contained  in  the  bill  should  be  generally 
and  substantially  negatived  by  [434]  averments  in  the  plea,  and  fully  and  formally 
denied  by  the  answer.     Upon  this  rule,  if  the  only  ground  of  objection  to  the  release 

however,  seem  now  to  be  settled  by  the  stat.  6  Geo.  4,  c.  16.  s.  76  ;  and  by  the  decision 
in  the  case  of  Ex  parte  Sutton,  2  Rose,  86  (upon  the  construction  of  the  19th  sect,  of 
the  49th  Geo.  3,  c.  121,  which  was  similar  to  the  75th  section  of  the  present  statute), 
that,  if  an  agreement  for  a  lease  has  been  reduced  into  writing,  it  may  be  enforced 
by  the  assignees  of  the  intended  lessee  ;  but  that  if  it  rests  on  p'arol,  the  case  does  not 
come  within  the  statute,  although  there  may  have  been  such  acts  of  part  performance 
as  would  have  entitled  the  lessee,  if  solvent,  to  a  specific  execution. 
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had  been,  that  it  was  not,  at  the  time  of  its  exeuution,  read  over  by  the  plaintifi',  who 
was  ignorant  of  its  piirpoit  and  effect,  that  would,  I  think,  have  been  sufficiently 
disposed  of  by  the  plea  and  answer ;  but  it  appears,  from  a  fair  construction  of  the 
bill,  that  the  release,  although  in  its  terms  general,  was  founded  upon  a  previous 
statement  of  accounts,  which  are  charged  to  have  been  fraudulent :  this  strikes  at 
what  is  the  consideration  of  the  release,  and  not  being  met  by  the  plea  and  answer, 
is  sufficient  to  avoid  the  plea. 

This  opinion,  which  I  have  expressed,  does  not  decide  the  merits  of  the  case,  but 
turns  upon  the  form  of  the  plea  only.  Let  it  therefore  stand  for  an  answer,  the 
plaintifi"  having  liberty  to  except. 

The  other  Barons  concurring,  the  plea  was  over-ruled,  and  ordered  to  stand  for  an 
answer,  with  liberty  for  the  plaintiff  to  except. 

George  Heath,  v.  Key  and  Another  Equit.  Exch.  Wednesday,  May  If^th, 
1827. — A  Court  of  Equity  will  not  relieve  a  surety  by  bond,  upon  the  ground  of 
the  creditor  having  given  time  to  the  principal  debtor,  unless  there  has  been  an 
express  and  positive  contract  between  them  for  that  purpose. 

On  the  27th  May,  1823,  Charles  Heath,  being  indebted  to  one  Benjamin  M'Queen, 
in  the  sum  of  5001.,  induced  the  plaintiff,  his  brother,  to  execute  a  joint  and  several 
bond,  of  that  date,  in  the  penal  sum  of  10001.,  conditioned  for  the  payment  of  5001., 
and  interest,  on  the  27th  May,  1^25.  Soon  after  the  date  and  execution  of  the  bond, 
M'Queen  assigned  it  to  the  defendants  and  another,  their  partner,  since  deceased,  who, 
Charles  Heath  having  become  a  bankrupt,  commenced  an  action  at  law  in  the  name 
of  M'Queen,  against  the  plaintifi',  to  recover  the  principal  and  interest  due  upon  the  bond. 

Under  these  circumstances  the  plaintiff  filed  the  present  bill  for  an  injunction, 
stating  the  above  facts,  and  [435]  that  he  the  plaintiff  joined  in  the  bond  as  suiety 
only,  and  that  there  was  no  debt  whatever  due  from  him  to  M'Queen.  The  bill  further 
stated  that,  on  or  about  May,  1825,  an  application  was  made  by  Charles  Heath  to 
the  defendants,  to  extend  the  time  of  payment  for  the  space  of  six  months,  to  which, 
having  required  and  obtained  the  acquiescence  of  the  plaintiff,  they  consented  ;  that 
previously  to  the  expiration  of  the  six  months  for  which  such  extension  of  time  had 
been  granted,  Charles  Heath  again  applied  to  the  defendants,  and  obtained  a  further 
indulgence  of  six  months,  but  of  which  the  plaintiff  had  no  intimation  ;  and  that  no 
application  whatever  was  made  to  him  by  the  defendants,  for  payment  of  the  bond, 
until  May,  1826,  and  after  the  expiration  of  the  second  extension  of  time  granted  by 
them  to  Charles  Heath.  It  charged  also,  that  at  the  expiration  of  the  first  six  months 
after  the  bond  became  due,  Charles  Heath  was  in  solvent  circumstances,  and  able  to 
satisfy  the  bond,  but  that  no  measures  were  then  taken  by  the  defendants  to  enforce 
the  payment,  or  any  application  made  to  the  plaintiff  for  that  purpose. 

The  defendants  in  their  answer  stated,  that  on  the  1st  July,  1823,  M'Queen  assigned 
the  bond  to  them  for  a  valuable  consideration  ;  at  which  time  they  believed  that  the 
plaintiff  was,  jointly  with  Charles  Heath,  justly  indebted  to  M'Queen  in  the  amount 
secured  by  the  bond,  although  they  had  since  been  informed,  that  he  was  a  surety 
only.  Thej'  admitted  that  they  had,  with  the  approbation  and  consent  of  the  plaintiff, 
enlarged  the  time  of  payment  for  six  months,  but  denied  that  any  further  extension 
had  been  granted  by  them  to  Charles  Heath.  The  answer  set  forth  a  correspondence 
between  Charles  Heath  and  the  defendants,  praying  for  time,  and,  among  others,  a 
letter  from  a  clerk  of  the  defendants  to  the  plaintiff,  of  the  23d  May,  1826,  as  follows  : 
— "  AVe  beg  leave  to  remind  you,  that  the  bond  we  hold  of  your's,  for  5001,  will  fall 
due  on  the  27th  instant,  and  that  we  intend  to  call  upon  you  on  [436]  that  day  for 
payment  of  the  principal  and  six  months'  interest ;"  and  accounted  for  the  delay  in 
not  having  applied  to  him  before  that  time,  by  the  embarrassment  of  their  own  affairs. 

Bickersteth  and  Monroe  now  moved,  upon  the  merits  confessed  in  the  answer,  for 
an  injunction  to  restrain  the  defendants  from  proceeding  at  law.  Although  the  bond 
is  joint  and  several,  yet  it  is  admitted  that  the  plaintiff,  at  the  time  he  entered  into 
the  obligation,  was  not  indebted  to  M'Queen,  but  did  so  as  a  surety  only.  The  question 
therefore  is,  whether  or  not  it  can  be  collected  from  the  answer,  that  the  second 
enlargement  was  granted  without  the  privity  of  the  plaintiff,  for  if  that  be  so,  inas- 
much as  a  creditor,  by  giving  time  to  the  principal  debtor  without  the  consent  of  the 
surety,  discharges  the  surety,  the  plaintiff  will  no  longer  be  liable.     Now,  that  such 
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enlargement  was  granted,  although  denied  in  the  answer,  is  obvioiisl.y  to  be  collected 
from  the  facts  contained  in  it.  The  bond,  by  the  condition  of  it,  became  due  on  the 
27th  of  May,  1825,  and  it  is  admitted,  that  an  indulgence  of  six  months  was,  with  the 
knowledge  "of  the  plaintiff,  conceded  to  Charles  Heath;  that  is  a  strong  fact  to  shew- 
that  the  defendants  then  treated  the  plaintiff  as  a  surety  only.  At  the  expiration  of 
that  time,  although  repeated  correspondence  passed  between  the  defendants  and  Charles 
Heath,  no  application  whatever  was  made  to  the  plaintiff  until  the  23d  May,  1826, 
within  a  few  days  before  the  second  indulgence  of  six  months  would,  according  to  the 
statement  of  the  plaintiff,  have  expired,  when  a  letter  of  that  date  is  written  to  the 
plaintiff,  expressly  admitting  the  facts  upon  which  this  application  is  founded  ;  for 
unless  the  time  had  been  enlarged,  the  bond  could  not  have  become  due  on  the  27th 
May,  1 826,  exactly  one  year  after  the  date  at  which,  by  the  condition,  the  bond  was 
payable. 

[Vaughan,  B.  It  is  not  because  the  parties  do  not  en-[437]-force  the  obligation 
immediately,  that  an  agi'eement  to  enlarge  the  time  is  to  be  presumed.  The  letter 
was  wi'itten  long  after  the  transaction,  even  according  to  the  plaintiff's  statement.]  _ 

Koupel  and  Duckworth,  contra.  This  application  is  founded  upon  the  equity 
confessed  in  the  defendant's  answer,  in  which  there  is  no  admission  that  the  plaintifi' 
was  not  a  principal  debtor.  But  admitting  that  the  plaintiff  was  a  surety  only, 
although,  by  a  positive  contract  between  the  creditor  and  principal  debtor,  he  would 
be  discharged  ;  yet,  for  that  purpose  the  contract  must  be  positive  and  express  ;  and 
the  creditor  being  merely  inactive,  will  not  operate  as  a  discharge  of  the  surety. 
Samuel  v.  Hoicarth  (3  Meriv.  272). 

Bickcrsteth  replied. 

Alexander,  L.  C.  B.  In  order  to  discharge  a  surety,  which  I  must  take  this 
person  to  be,  there  must  be  a  contract  between  the  creditor  and  principal  debtor,  so 
as  to  prevent  the  surety  from  having  the  same  remedy  against  the  principal  as  he 
might  have  had  upon  the  original  contract.  That  reduces  this  to  a  question  of  fact ; 
and,  to  raise  an  equity  to  induce  this  Court  to  interfere,  that  circumstance  must  be 
shewn  from  the  answer.  A  probability  would  be  sufficient,  but  I  think  there  is  not 
even  a  probable  cause  of  such  a  contract  having  existed.  The  whole  case  turns  upon 
the  effect  of  the  letter  written  by  a  clerk,  during  the  time  the  defendants  were  in 
embarrassed  circumstances ;  and  although  he  had  the  opportunity,  the  plaintiff  has 
not  asked,  whether  that  letter  was  seen  by  either  of  the  defendants  before  it  was 
transmitted  to  him.  Every  circumstance  charged  in  the  bill  is  distinctly  and  positively 
denied  by  the  defendants  ;  and  were  we  to  infer,  in  [438]  opposition  to  their  statement, 
that  such  a  contract  as  is  charged  in  the  bill  existed  between  them  and  Charles  Heath, 
we  should  pronounce  them  guilty  of  gross  and  scandalous  perjury.  This  is  not,  in 
my  opinion,  a  case  in  which  the  Court  should  inteifere. 

HuLLOCK,  B.(a)  I  am  of  the  same  opinion,  but  confess  I  feel  some  difficulty  from 
the  letter,  which  I  cannot  clearly  reconcile  with  the  defendant's  statement.  The  clerk, 
however,  might  have  mistaken  the  date  of  the  bond  or  the  year,  but  at  all  events  the 
inference  to  be  drawn  from  the  letter  is  not  sufficiently  strong,  under  the  circumstances, 
when  opposed  by  the  unequivocal  denial  of  the  defendants,  to  warrant  the  interposition 
of  the  Court. 

Vaughan,  B.,  concurring,  the  motion  was 

Refused  with  costs.  (J) 

(a)  Garrow,  B.,  was  absent. 

{h)  The  fact  of  the  plaintiff  having  given  time  to  the  principal,  by  a  parol  agree- 
ment, is  no  defence  to  an  action  on  a  bond  against  the  surety  ;  Davey  v.  Prenderr/rass, 
5  B.  &  Aid.  187;  Jiulteel  v.  Jarrold,  8  Price,  467  ;  Trent  Naririafion  Covipanyv.  HarUy, 
10  East,  34 ;  for  an  instrument  under  seal  cannot  be  discharged  by  parol  :  a  Court  of 
Equity,  however,  will  under  such  circumstances  interfere.  And,  it  seems,  that  there  is 
no  rule  which  prevents  a  Court  of  law  from  looking  to  the  real  justice  of  the  case, 
where  the  guarantie  for  the  payment  of  a  debt  is  not  under  seal.  See  Davey  v.  Prender- 
grasx;  BuUeelv.  Jarrold;  Murray  v.  King,  5  B.  &  Aid.  165;  and  Peel  v.  Tatlock,  1  B.  & 
P.  419. 


I 


lY.  &J.  439.  ATTORNEY-GENERAL   V.  BROOKSBANK  743 

[439]  Attorney-General  v.  Brooksbank.  Equit.  Exch.  Wednesday,  May  23d, 
1827. — Where  an  information  was  tiled  by  the  Attorney-General,  under  the 
43  Geo.  3,  c.  58,  s.  25,  against  an  army  agent,  for  a  discovery  of  accounts  from 
1792  to  1802  ;  who  pleaded  a  settled  account,  by  clearing  warrants,  and,  the  plea 
having  been  over-ruled,  afterwards  moved  to  amend  the  plea,  and  for  the  purpose 
of  so  doing,  that  the  Attorney-General  or  the  Secretary  at  War  might  be  ordered 
to  produce  certain  vouchers,  accounts,  &c.  rendered  annually,  during  that  period, 
by  the  defendant  to  the  War  Office,  and  there  deposited,  and  which  the  defendant 
swore  were  material  to  his  defence — the  Court,  under  the  particular  circum- 
stances, ordered  the  proceedings  upon  the  information  to  be  stayed  until  the 
documents  were  produced. 

[Keferred  to,  Prioleau  v.  Uvited  States,  1866,  L.  R.  2  Eq.  664.     For  further 
proceedings  see  2  Y.  &  J.  37.] 

In  Hilary  Terra,  6  &  7  Geo.  4,  his  Majesty's  Attorney  General  filed  an  information 
against  the  defendant,  stating  that  he,  jointly  with  Sir  Thomas  Barnard,  Baronet, 
since  deceased,  had  from  the  25th  December,  1792,  to  the  24th  December,  1802, 
carried  on  the  business  of  army  agents,  and  as  such  were  agents  to  several  regiments, 
troops,  and  companies  of  his  late  Majesty,  and  amongst  others  to  the  regiment, 
battalion,  and  independent  companies  of  Invalids,  and  had  imprested  into  their  hands, 
and  received  various  large  sums  of  money,  for  the  pay  and  on  the  account  of  such 
regiments.  That  some  part  of  the  said  sums  had  been  duly  paid  or  accounted  for 
to  the  several  officers,  for  whom,  or  the  companies  for  which,  they  had  been  imprested  ; 
but  that  other  parts,  to  a  considerable  amount,  had  not  been  paid  or  accounted  for. 
That  by  the  43  Geo.  3,  c.  58,  s.  25,  it  is  enacted,  that  it  shall  be  lawful  for  the 
Secretary  at  War,  and  also  for  the  Paymaster  General,  whenever  they  shall  think  fit 
to  require  any  agent  to  make  up,  in  the  course  of  the  year,  such  account  or  accounts 
as  they  may  have  occasion  for,  and  also  to  require  any  person  or  persons  who  shall 
have  been  an  agent  or  agents,  but  who  shall  have  ceased  to  have  been  such,  or  the 
representatives  of  such  agent  or  agents,  to  make  up  and  transmit  such  accounts  for 
the  whole  or  any  part  of  the  periods  during  which  he  or  they  shall  have  been  such 
agent  or  agents,  and  which  shall  not  have  been  finally  settled,  as  they  may  have 
occasion  for.  And  that  his  Majesty's  Secretary  at  War,  having  occasion  for  an 
account  of  the  arrears  unclaimed  remaining  in  the  hands  of  the  defendant,  as  surviving 
partner,  belonging  to  the  said  companies,  regiments  or  battalions,  or  in  the  hands  of 
the  representatives  of  his  late  partner,  required  by  letter,  addressed  to  Messrs. 
Barnard  and  Brooksbank,  and  received  [440]  by  the  defendant,  a  specification  of  any 
sum  which  might  remain  in  their  hands  on  account  of  the  companies  of  Royal  Invalids, 
for  the  period  from  the  25th  day  of  December,  1792,  to  the  24:th  day  of  December, 
1802;  intimating  that  the  accounts  would  be  settled  when  the  required  statement 
should  have  been  given  and  decided  upon.  That  the  defendant,  in  answer  to  such 
letter,  made  a  return  of  two  items,  amounting  to  a  trifling  sum ;  which  being 
unsatisfactory,  by  a  second  letter  the  defendant  was  desired  to  produce,  for  inspection, 
the  agent's  ledgers  during  the  above  period,  which,  as  also  subsequent  repeated 
applications,  had  not  been  complied  with.  The  information  then  stated,  that  the 
defendant,  and  the  representatives  of  his  late  partner,  were  indebted  to  his  Majesty 
for  the  balance  due  upon  the  respective  accounts,  and  that  legal  and  necessary  pro- 
ceedings were  to  be  instituted  for  the  recovery  of  the  amount ;  and  charged  that  the 
accounts  remained  unsettled,  and  that  the  defendant,  and  the  representatives  of  his 
late  partner,  had  in  their  posses.sion  books,  ledgers,  accounts,  and  documents  relating 
to  the  money  imprested  into  their  hands  ;  and,  after  a  number  of  interrogatories 
arising  out  of  the  subject  matter  of  the  statement,  prayed  a  discovery  of  the  books, 
ledgers,  accounts,  and  documents  ;  not  only  according  to  the  provisions  of  the  act  of 
Parliament,  and  the  rules  and  regulations  of  the  service  in  the  case  of  agents,  but  also 
to  enable  his  .Majesty  to  sue  for  and  recover  the  balance  remaining  in  the  hands  of 
the  defendant,  and  those  of  the  representatives  of  his  late  partner. 

To  this  information,  except  as  to  the  period  between  the  24th  December,  1799, 
and  24th  December,  1800,  the  defendant  pleaded  in  bar,  that,  having  with  his  late 
partner  been  appointed  joint  agents  to  the  independent  companies  of  Invalids,  all 
accounts  of  monies  impre.'ited  into  their  hands,  or  received  by  them  during  the  period 
stated  in  the  information,  except  as  aforesaid,  had  been  completely  made  out,  and. 
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togetber  with  the  vouchers,  delivered  into  the  [441]  War-office;  and,  according  to 
the  rules  and  regulations  of  that  office,  had  been  completely  investigated,  and  the 
whole  finally  settled  every  year  by  the  issuing  of  clearing  warrants,  (which  were  set 
out),  signed  by  the  Secretary  at  War  and  countersigned  by  the  Lords  of  the  Treasury, 
and  Lords  Justices.  The  defendant  averred,  that  by  the  rules  and  regulations  of  the 
office,  the  issuing  of  such  warrants  is  a  final  close  and  settlement  of  the  accounts  ;  and 
that,  upon  the  investigation  of  each,  all  vouchers  and  necessary  evidence  are  delivered 
into  the  War-office,  where  they  remain.  As  to  the  period  excepted,  the  defendant 
pleaded  another  clearing  warrant  as  a  final  settlement,  and  further  contended  that  he 
was  not  bound  to  produce  the  ledgers  ;  the  vouchers,  &c.  being  in  the  custody  of  the 
Secretary  at  War  ;  and  also,  that  as  well  as  being  agents  to  the  regiment,  he  and  his 
late  partner  were  bankers  to  the  officers,  and  that  no  arrears  had  been  placed  to  their 
accounts,  until  the  service,  for  which  the  money  had  been  imprested  to  their  hands, 
had  been  performed. 

The  plea  having  been  set  down  for  argument,  was  argued  by  Wray  for  the  Crown, 
and  Jervis  and  Miller  for  the  defendant.  The  Court  were  of  opinion,  that  the  clearing 
warrants  did  not  operate  as  a  final  settlement  of  the  accounts,  and  over-ruled  the  plea  ; 
and  leave  to  amend  having  been  refused  at  the  time — 

Jervis  and  Miller,  now  moved  that  the  defendant  might  be  at  liberty  to  amend  his 
plea;  and  that,  for  the  purpose  of  enabling  him  to  make  such  amendment,  his 
Majesty's  Attorney-General,  or  the  Secretary  at  War,  might  be  directed  to  leave  in 
the  hands  of  one  of  the  clerks  in  Court,  all  general  accounts  delivered  into  the  War- 
office  by  the  defendant  relating  to  those  years,  periods,  and  corps,  in  respect  of  which 
the  clearing  warrants  set  foith  in  the  defendant's  plea  were  issued,  together  with  such 
correction  or  settlement  thei'eof,  by  the  War-office,  upon  examining  the  same,  [442] 
(whether  such  correction  or  settlement  was  contained  upon  any  part  of  such  general 
accounts  themselves,  or  upon  any  paper  or  papers  apart),  as  was  made  in  the  War- 
office  ;  from  which  the  exact  sum  would  appear,  for  which  such  clearing  warrants  were 
respectively  issued  ;  and  that  the  defendant  might  be  at  liberty  to  inspect  and  take 
copies  of  the  same,  or  any  part  thereof ;  which  motion  was  founded  upon  an  affidavit 
of  the  defendant,  that  the  original  documents,  with  the  observations  thereon,  upon 
which  the  clearing  warrants  were  issued,  were  deposited  in  the  War  office,  Pay-ofhce, 
Audit-office,  or  some  othei'  office  of  his  Majesty,  and  that  the  same  were  essentially 
necessary  to  his  defence. 

In  support  of  the  motiorj,  they  argued,  that  the  only  question  was,  whether  the 
Court  would  compel  the  party  to  tile  a  cross  bill.  The  object  of  a  plea  is  to  put  upon 
the  record  one  single  issue,  which  will  decide  the  case ;  which  would  be  done  in  this 
plea,  were  the  papers  sought  by  this  application  fuinished  to  the  defendant;  for  the 
act  of  Parliament  authorizes  the  Secretary  at  War  to  call  for  such  accounts  only  as 
have  not  been  settled.  If,  therefore,  the  clearing  warrants,  explained  by  the  docu- 
ments, the  production  of  which  is  now  prayed,  amount  to  a  final  settlement,  the 
act  of  Parliament  will  not  apply.  It  is  usual  to  file  a  cross  bill  to  obtain  discovery, 
but  practice  will  yield  to  the  demands  of  justice;  and  the  defendant  having  cleaily 
established  in  his  affidavit  the  existence  of  the  necessity  to  justify  a  deviation  from 
the  practice,  the  Court  will  be  warranted,  upon  the  authority  of  the  case  of  The 
Piincess  of  U'ales  v.  The  Earl  of  Liverpool  (1  Swanst.  114),  in  making  the  ordei'. 

The  motion  was  opposed  by  Brougham,  W.,  for  the  Crown  ;  and  the  Court  ordered 
that  it  should  stand  over  for  a  week,  to  aflbrd  the  defendant  an  opportunity  of  mak- 
[443]-uig  another  application  to  the  Secretary  at  War,  for  the  production  of  the 
papers,  &c.     At  the  expiration  of  which — 

Jervis  stated  that,  in  obedience  to  the  order  of  the  Court,  the  application  had 
been  made,  without  success  ;  the  only  answer  received  being,  that  the  papers,  &c. 
contamed  no  observations  amounting  to  a  settlement  of  the  account  ;  and  renewed  his 
motion  for  the  production  of  the  papeis,  &c. 

Alexander,  L.  C.  B.  The  plea  of  the  defendant  was  over-ruled,  because  the 
Court  was  of  opinion  that  the  clearing  warrants,  as  stated  in  the  plea,  did  not  amount 
to  a  final  settlement  of  the  accounts;  the  paity,  however,  now  says,  that  coupled  with 
certain  documents  which  are  in  the  possession  of  the  officers  of  the  public,  they  will  shew 
a  stated  account.  When,  recurring  to  the  circumstances  of  the  case,  I  find  that  the 
last  of  the  transactions  of  which  the  information  seeks  a  discovery,  occurred  so  long  as 
tw-enty-tive  years  ago,  I  confess,  I  am  inclined  to  favour  the  application,  especially 
when  I  perceive  that,  but  for  the  interposition  of  the  Court,  the  production  cannot  be 
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obtained.  It  is  usual,  where  a  defendant  is  desirous  of  obtaining  the  production  of 
documents  in  the  possession  of  the  plaintiff,  to  file  a  cross  bill  for  that  purpose ;  wliich, 
probably,  in  this  e;ise  would  be  attended  with  no  beneficial  etFect,  as  the  documents 
are  not  pretended  to  be  in  the  custody  of  his  Majesty's  Attorney-Ueneral.  The  case 
of  The  Princess  of  IFales  v.  The  Earl  of  Liverpool,  however,  is  an  authority  for  deviating, 
under  particular  circumstances,  from  established  practice  ;  and,  I  think,  the  affidavit 
of  the  defendant  lays  sutticient  ground,  in  this  case,  for  adopting  the  course  which  was 
there  pursued.  I  am  of  opinion,  that  the  proceedings  on  the  information  should  be 
stayed,  until  the  documents  sought  by  the  motion  are  produced. 

Garrow,  B.  The  period  when  the  effect  of  these  ac-[444]-counts,  coupled  with 
the  clearing  warrants,  is  to  be  decided,  has  not  arrived  ;  the  defendant,  however, 
swears  that  they  are  necessary  for  his  defence,  and  will  constitute  a  dischaige  ;  and  I 
think  it  just,  that  he  should  have  the  opportunity  of  submitting  the  question  to  the 
Court,  especially  when  we  look  to  the  time  over  which  this  information  extends. 

HuLLOCK,  B.  I  entirely  concur  in  the  opinion  expressed  by  the  Court.  This  is 
not  a  common  application,  but  there  are  authorities,  which  shew  that  the  practice  of 
the  Court  may  bend  to  particular  circumstances  ;  and  that  of  Thi  Princess  of  ITules  v. 
The  Earl  of  Liverpool  is  very  similar  to  the  present  But  do  the  circumstances  of  this 
case  warrant  the  interposition  of  the  Court  {  No  doubt  can,  I  think,  be  entertained  of 
that,  when  the  object  of  the  suit  is  considered,  viz.  to  investigate  accounts  of  such 
long  standing,  which  the  defendant  considered  as  settled  and  disposed  of.  There  can 
be  no  difticulty  in  producing  the  accounts ;  none,  indeed,  is  suggested  by  the  officers 
of  the  War  office  :  they  do  not  say,  we  have  no  such  documents,  but  that  they  contain 
no  remark  or  memorandum,  which  amounts  to  a  settlement  of  the  accounts.  It  is 
clear,  then,  that  they  have  the  accounts  :  and  the  party  is,  I  think,  under  the  particular 
circumstances  of  the  case,  entitled  to  see  them,  and  is  not  to  be  bound  by  the  conclusion 
which  they  may  draw. 

Vaugha:n,  B.     Concurred, 

And  it  was  ordered,  that  the  proceedings  upon  the  information  should  be  stayed 
until  the  production  of  the  documents  prayed  by  the  motion. 

[445]    ExcHEQUEK  Chamber  in  Equity.    Before  the  Lord  Chief  Baron. 

LowNDS  V.  LowNDS.  May  17,  2.3d,  1827.— A.  having  a  power  to  appoint  by  will 
certain  funds,  in  such  manner  as  he  should  think  fit,  he,  by  his  will,  so  executed 
and  attested  as  required  by  the  power,  gives  and  bequeaths  to  his  relations  sums 
of  money,  amounting  in  the  whole  to  precisely  the  sum  of  which  he  had  the  power 
to  dispose,  but  without  any  reference  or  allusion  in  his  will  to  the  power,  or  any 
words  indicative  of  his  intention  to  execute  it : — Held,  that  the  will  was  a  good 
execution  of  the  power. — Qu;cre,  if  the  Court,  in  deciding  whether  a  will  is  a  good 
execution  of  a  power,  can  look  at  the  state  of  the  testator's  property  at  the  time 
of  making  his  will,  as  a  guide  to  his  intention. 

[Considered,  Davies  v.  Thorns,  1849,  3  De  G.  &  Sm.  347.     Referred  to,  In  re  Herdman's 

Trusts,  1893,  31  L.  E.  Ir.  90.] 

By  the  will  of  William  Lownds,  Esq.  of  Clapton,  one  moiety  of  five  twentieth 
parts  of  20,0001.  was  bequeathed,  (subject  to  the  life  interests  of  the  testator's  wife 
and  daughter  therein),  to  John  Lownds  and  Thomas  Lownds,  in  trust  to  invest  and 
continue  the  same  in  the  funds,  and  from  time  to  time,  during  the  life  of  his  nephew, 
William  Lownds,  to  pay  him  the  di\ndends  and  interest  thereof.  And  after  the  decease 
of  the  wife  and  daughter  of  the  testator,  and  of  William  Lownds,  the  nephew,  and 
failure  of  children  or  issue  of  the  testator's  daughter,  "  upon  trust  to  pay  and  assign 
the  said  moiety  of  the  said  five  twentieth  parts  unto  such  person  or  persons,  and  for 
such  ends,  intents,  and  purposes,  as  the  said  William  Lownds,  the  nephew,  by  his  last 
will  and  testament  in  writing,  or  any  codicil  or  codicils  thereto,  executed  and  attested 
as  therein  mentioned,  should  direct  or  appoint ;  but  in  case  he  should  die  without 
having  made  such  direction  and  appointment,  in  trust  for  the  person  or  persons  who, 
at  the  decease  of  the  said  William  Lownds,  the  nephew,  should  be  of  his  blood,  and  of 
kin  to  him,  according  to  the  statutes  of  distribution,  and  if  more  than  one,  in  such 
proportions  as  they  would  be  entitled  to  under  the  said  sfcxtutes." 

Ex.  Div.  IV.— 24* 
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The  testator's  daughter  survived  her  mother,  and  died  the  -1th  of  Februaiy,  1817, 
without  issue.  In  pursuance  of  certain  orders  made  in  a  cause  in  this  Court,  24481. 
19s.  3d.  Consols;  1871.  10s.  New  Four  per  cent.  Bank  Annuities;  and  14.51.  17s.  East 
India  Stock,  were  set  apart  and  invested  in  the  name  of  the  Accountant-General,  to 
answer  the  said  moiety  of  the  five  twentieth  parts  of  20,0001.  ;  [446]  and  the  dividends 
thereof  were  paid  to  William  Lownds,  the  nephew,  during  his  lifetime. 

William  Lownds,  the  nephew,  made  his  will,  executed  and  attested  according  to 
the  power,  dated  13th  February,  1826,  to  the  following  effect:  "it  is  my  will  and 
mind,  that  5001.  shall  be  sold  out  of  the  funds,  as  soon  as  convenient  after  my  decease, 
and  the  20001.  to  remain  in  the  funds  during  my  wife's  life,  and  the  interest  arising 
from  the  same,  to  be  equally  divided  amongst  my  dear  wife,  my  son  William,  and  my 
daughter  Aim,  share  and  share  alike  ;  and  it  is  my  will  and  mind,  that  10001.  shall 
remain  in  the  funds,  and  my  daughter  Ann  Thornycroft  to  receive  the  dividends,  as 
they  become  due,  on  the  funds,  during  her  natural  life,  and  at  her  death  the  10001. 
to  be  equally  divided  among  her  children,  share  and  share  alike  ;  and  the  other  10001. 
that  I  have  in  the  funds,  unto  my  son  William  Lownds,  at  my  wife's  decease." 

The  only  question  in  the  case  was,  whether  the  will  of  William  Lownds,  the  nephew, 
and  legatee  of  the  moiety  of  five  twentieth  parts  of  20,0001.,  was  a  due  execution  of 
the  power  of  appointment,  given  to  him  by  the  will  of  his  uncle. 

Benson,  K.,  for  the  plaintitl's.  The  words  of  the  bequest  are  specific,  not  general. 
There  are  no  other  funds  to  answer  the  bequest,  than  the  funds  in  Court,  which  in 
amount  are  exactly  applicable  to  that  purpose.  It  is  not  necessary  that  the  power 
should  be  recited  or  referred  to,  if  it  only  be  evident  that  it  is  intended  to  be  executed. 
Andrevjx  v.  Einmot  (2  Bi'o.  C.  C.  297) ;  Nannock  v.  Hurton  (7  Ves.  398) ;  Jones  v. 
Tncki'r  (2  Meriv.  .533) ;  Jones  v.  Curnj{\  Swanst.  66),  Wchh  v.  Honour  (1  Jac.  &  W.  352). 
It  must  be  admitted,  that  it  is  settled  by  these  cases,  that  the  Court  will  not  inquire 
into  the  state  of  the  testator's  personal  estate  at  the  time  of  making  his  will,  the  will 
[447J  being  ambulatory,  and  taking  eft'ect  from  the  testator's  death,  and  not  from  the 
date  of  it. 

[Alexander,  L.  C.  B.  In  Fonnereau  v.  Poyntz  (1  Bro.  C.  C.  472),  Lord  Thurlow 
entered  into  the  consideration  of  what  was  the  state  of  a  testatrix's  property  at  the 
time  of  making  her  will,  on  a  question  whether,  by  legacies  of  sums  of  stock  in  Long 
Annuities,  she  intended  to  give  sums  to  be  laid  out  in  Long  Annuities,  for  the  benefit 
of  the  legatees,  or  sums  of  Long  Annuities.] 

That  case  has  in  effect  been  over-ruled  bj'  the  subsequent  decisions.  But  if  reference 
could,  in  any  case,  be  had  to  the  state  of  the  testator's  property  at  the  time  of  making 
his  will,  the  question  in  this  instance  would  be  at  once  decided  ;  for  here  the  testator 
made  his  will  in  February,  and  died  in  the  March  following,  and  his  will  was  proved 
under  1001.  The  observations  made  in  Jones  v.  Cvrry,  that  a  testator,  when  making  his 
will,  and  disposing  of  his  property,  might  contemplate  an  accession  of  fortune,  cainiot, 
therefore,  apply  in  the  present  case.  Unless  the  will  of  the  testator  be  considered  a 
good  execution  of  the  power,  the  bequest  must  altogether  fail. 

Warwick,  for  the  defendants.  The  will  having  no  reference  or  allusion  in  it  to 
the  power,  cannot  be  an  express  execution  of  it :  and  the  only  probable  question,  there- 
fore, is  whether,  with  reference  to  the  subject  of  the  power,  it  can,  by  inference,  be 
considei'ed  as  a  due  execution.  In  Jones  v.  Tucker,  the  only  case  which  comes  near  to  the 
present,  a  testatrix  had  the  power  of  appointing  1 001.  by  will ;  she,  by  her  will,  without  any 
reference  to  the  power,  bequeathed  1001.  and  the  whole  of  her  furniture  to  the  plaintiti'. 
But  there,  though  it  was  not  denied  that  the  testatrix  had  no  personal  property  except 
furniture  of  inconsiderable  value,  yet  an  inquiry,  as  to  the  state  of  her  property  at  the 
time  of  [448]  making  her  will,  which  was  sought  for  the  purpose  of  shewing  the 
testatrix's  intention,  was  refused,  and  the  bill  was  dismissed.  1  he  case  of  Jones  v. 
Tucker,  was  decided  in  July,  lal7:  but  in  Fmhes  v.  Ball  (3  Meriv.  437),  which  was 
decided  in  the  following  August,  and  was  determined  by  the  same  Master  of  the  Kolls, 
a  decision  in  effect  diametrically  opposite  was  pronounced. (/<)  In  the  subsequent  case 
of  Jones  v.  Uxirry,  the  decision  in  Jones  v.  Tucker  was  recognized  and  appro \'ed. 

(i)  In  Forbes  v.  Ball,  D.  C.  gave  A.  C.  5001.,  and  declared  his  will  and  desire  that 
A.  C.  might  dispose  of  the  same  among  her  relations,  as  she  by  will  might  think 
proper  ;  the  Court  held,  that  this  was  a  trust  for  the  relations  of  A.  C.,  and  that  the  5001. 
was  well  bequeathed  to  them  by  her  will;  though  it  had  no  reference  to  the  will  of 


1  Y.  &  J.  449.  TOWNSEND    V.  CHAMPERNOWN  747 

Alexandek,  L.  C.  B.  I  do  not  see  how  I  am  to  get  at  the  real  point  in  this  ease, 
unless  I  am  at  libertj'to  look  at  what  was  the  intention  of  the  testator, and  the  state  of 
his  propert}'  at  the  time  of  declaring  that  intention.  I  am  inclined  to  think,  that  his 
will  was  a  good  execution  of  the  power  given  to  him  by  the  will  of  his  uncle,  the  first 
testator.     1  will,  however,  look  into  the  cases  upon  the  subject. 

The  Lord  Chief  Baron,  on  a  subsequent  day,  stated  that  he  had  looked  into  the 
cases,  and  continued  of  opinion,  that  the  will  of  William  Lownds,  the  nephew,  was  a 
good  execution  of  the  power. 

[449]  ToWNSEND  v.  Champernown.  Exch  Ch.  in  Eq.  May  23d,  1827. — Where 
au  estate  is  sold  free  from  incumbrances,  and,  upon  production  of  the  abstract 
of  title,  it  appears  that  the  estate  is  subject  to  a  mortgage  or  other  charge  or 
incumbrance,  the  incumbrance  does  not  afford  an  objection  to  the  title,  but  is 
matter  of  conveyance  ouly.  And  such  is  the  rule,  even  if  the  amount  of  the 
incumbrance  be  greater  than  the  purchase  money. 

[See  p.  538,  post.] 

In  this  case  a  reference  had  been  made  to  the  Master  to  inquire,  among  other 
things,  whether  a  good  title  could  be  made  to  certain  estates.  The  Master  reported 
in  the  affirmative.  To  this  report  exceptions  were  taken  :  the  first  exception  was, 
that  the  Master  ought  to  have  reported  that  a  good  title  could  not  be  made. 

Jervis,  Pepys  and  Bickersteth  in  support  of  the  exception.  The  estate  was  sold 
free  from  incumbrances,  but  it  appears  from  the  abstract  of  title,  that  the  vendors  have 
charged  the  estate,  by  way  of  mortgage,  with  60001.  and  interest,  the  validity  of 
which  mortgage  is  contested.  There  is  a  great  distinction  between  the  case  of  a  person 
possessed  of  an  outstanding  legal  estate,  such  as  a  satisfied  mortgage  term,  which  may 
be  only  a  question  of  conveyance,  and  the  case  of  a  person  having  a  beneficial  interest 
in  the  estate,  to  the  extent  of  his  charge  thereon,  which  latter  is  evidentl}^  a  question 
of  title,  and  not  of  conveyance.  If  it  be  held  to  be  a  question  of  conveyance  and  not 
of  title,  a  purchaser  may  be  put  to  great  unnecessary  expense ;  for,  after  a  tedious 
iavestigatiou  of  the  title,  and  after  the  conveyance  has  been  prepared,  it  may  turn  out 
that  the  vendor  cannot  obtain  the  concurrence  of  the  mortgagee  in  the  conveyance. 
It  not  unfrequently  happens,  that  an  estate  is  mortgaged  for  more  than  its  value,  or 
that  it  is  mortgaged  jointly  with  other  estates  for  a  much  larger  sum  than  the  purcha.se 
money  for  the  particular  estate.  In  each  of  these  cases,  the  mortgagee  could  not  be 
compelled  to  join  in  the  conveyance  without  payment  of  the  whole  of  the  money  due 
to  him,  though  it  might  greatly  e.xceed  the  purchase  mone}'. 

[Alexander,  L.  C.  B.  I  have  an  indistinct  recollection  that,  during  the  period  I 
was  a  Master,  I  always  considered  a  mortgage,  and  even  a  judgment,  not  merely  a 
question  of  conveyance,  but  of  title.] 

[450]  Martin,  H.,  Preston  and  Lynch,  for  the  report.  The  question  in  this  case 
is  clearly  one  of  conveyance,  and  not  of  title.  In  Stephens  v.  Guppij,  a  case  not  yet 
reported,  there  were  a  great  number  of  persons  interested  in  an  estate  as  partners,  and 
one  of  them  had  incumbered  his  share  to  the  amount  of  five  times  its  value  ;  but  it 
was  held,  in  that  c;ise,  by  the  Vice  Chancellor,  and  subsequently  by  the  Lord  Chancellor, 
that  the  objection  with  respect  to  the  incumbrances,  was  a  question  of  conveyance  and 
not  of  title.  It  is  now  the  established  practice,  in  the  Masters'  ottices,  to  consider 
mortgages,  portions,  and  the  like,  as  matters  of  conveyance  and  not  of  title.  In 
Berkdey  v.  Danh  (16  Ves.  380),  the  Master  reported  against  the  title,  on  the  ground 
that  a  term  of  years  was  outstanding  in  a  trustee  to  attend  the  inheritance,  all  the 
trusts  being  performed.  An  exception  was  taken  to  the  report ;  and,  though  it  was 
stated  and  not  denied,  that  the  term  was  vested  in  a  lunatic,  against  whom  no  commis- 
sion had  issued,  and  there  was,  therefore,  no  person  competent  to  assign  the  term ; 
yet.  Sir  William  Grant,  the  Master  of  the  Rolls,  sitting  for  the  Lord  Chancellor,  con- 
sidered it  to  be  a  question  of  conveyance  only,  and  not  of  title ;  observing,  how  could 

the  testator :  and  the  important  question  in  the  case  seems  to  have  been,  whether  the 
will  of  A.  C.  was  a  due  execution  of  the  power,  or  whether  the  5001.  fell  into  the 
residue  of  the  testator's  estate.  The  question  as  to  the  state  of  the  property  of  A.  C. 
at  the  time  of  making  her  will,  does  not  seem  to  have  been  agitated. 
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he  say  the  vendor  could  not  make  a  good  title,  when  he  had  vested  in  him,  legally  or 
euiiitably,  all  the  interest  in  the  estate  ;  he  added,  that  the  vendor  had  the  power, 
provided  he  would  take  the  necessary  means,  to  make  a  good  title  :  and  the  exception 
was  allowed.  In  Bawmi  v.  Tashurgh,  not  yet  reported,  there  were  charges  and  incum- 
brances to  a  much  larger  amount  than  the  value  of  the  estate  ;  the  Master  nevertheless, 
reported  that  a  good  title  could  be  made,  but,  at  the  request  of  the  purchaser,  stated 
specially,  that  he  found  the  incumbrances  to  be  of  much  larger  amount  than  the  purchase 
monev.  Exceptions  were  taken  to  the  [451]  report,  and  a  petition  was  presented  by 
the  purchaser,  praying  to  be  dischaiged  from  his  purchase.  The  Vice  Chancellor 
referred  it  to  the  master  to  consider  whether  the  vendor  could  make  a  good  convey- 
ance ;  and  the  purchaser  having  appealed   from  that   order,  the   Lord   Chancellor 

aflirmed  it 

Alexander,  L.  C.  B.  The  discussion  in  this  case  compels  me  to  believe,  that  my 
memory  is  more  defective  than  I  considered  it ;  I  had,  certainly,  some  recollection 
that  this  point  had  formerly  been  treated  as  a  question  of  title.  I  think,  however, 
from  the  arguments  which  have  this  day  been  used,  that  it  may  be  the  subject  of 
objection  to  the  conveyance  only.  The  point,  however,  is  by  no  means  a  clear  one. 
I  will  take  time  to  consider  of  this  exception. 

The  other  exceptions  stood  over  until  this  was  decided. 

20th  June. — The  Lord  Chief  Baron  this  day  observed,  that  he  had  conferred  with 
the  Vice  Chancellor,  and  some  of  the  Judges ;  and  the  whole  of  them  considered  the 
mortgage  in  this  case  as  matter  of  conveyance  and  not  of  objection  to  the  title  :  and, 
upon  inquiry,  he  found  that  a  mortgage  had  constantly  been  treated  by  him  as  such  in 
his  office,  whilst  one  of  the  Masters  of  the  Court  of  Chancery. 

Exception  over-ruled. 

[452]    Exchequer  in  Equity.     Before  Alexander,  L.  C.  B.,  and  Vaughan,  B. 

Scott  r.  Carter.  Gray's  Inn  Hall,  Sittings  after  Term.  May  31st,  1827. — Where 
a  defendant  b_v  his  answer  alleged  certain  moduses  to  be  payable  in  lieu  of  tithes, 
but  did  not  state  any  time  at  which  the  moduses  were  payable,  the  Court  per- 
mitted the  defendant  to  tile  a  supplemental  answer  for  that  purpose,  on  the  terms 
of  paying  the  costs  :  and  did  not  require  an  affidavit  from  the  defendant  explaining 
the  omission  ;  holding,  that  the  moduses  as  pleaded  were  void  moduses. 

This  was  a  suit  for  tithes  ;  the  defendant  had  filed  an  answer,  setting  up  several 
moduses,  in  lieu  of  tithes  claimed  by  the  plaintift"s  bill,  but  did  not  state  in  the  answer 
at  what  time  in  the  year  the  moduses  were  due  and  payable. 

Boteler,  for  the  defendant,  now  moved  for  leave  to  file  a  supplemental  answer  for 
the  purpose  of  supplying  the  omission,  on  the  grounds — that  it  was  a  mere  mistake  ; 
that  there  was  no  intention  to  vary  any  statement  in  the  first  answer  ;  and  that 
the  moduses,  as  laid,  were  absolutely  void,  and  must  of  necessity  at  the  hearing  be 
decided  against. 

Whitmarsh,  in  opposition  to  the  motion,  contended  that  the  defendant  ought  to 
have  made  an  atiidavit,  that  the  omission  proceeded  entirely  from  mistake,  and  that 
when  he  put  in  the  original  answer,  he  was  not  aware  that  the  time  when  the  moduses 
were  payable  was  not  stated.     And  he  cited  Jf'ells  v.  IFood  (10  Ves.  401 ). 

Per  Curiam.  The  moduses,  as  pleaded  by  the  answer,  would  be  clearly  void 
moduses.  The  defendant  does  not  desire  to  introduce  any  new  fact,  nor  even  to  alter 
or  qualify  any  fact  already  stated  in  his  answer,  but  simply  to  state  when  certain 
moduses,  alleged  by  him  in  his  answer  to  l)e  [453]  payable,  are  in  fact  payable.  No 
affidavit  can  be  necessary  for  this  purpose,  nor  could  it  well  be  made.  The  defendant 
must  have  permission  to  file  a  supplemental  answer,  but  it  must  be  confined  to  this 
particular  point,  and  he  must  pay  the  costs  of  it,  and  of  this  application. (a) 

(a)  Formerly  the  Court  permitted  an  answer  to  be  amended  for  the  purpose  of 
correcting  a  mere  mistake  or  clerical  error ;  that  practice  being,  however,  found  to 
be  attended  with  some  inconvenience,  leave  to  amend  is  now  generally  refused  ; 
but  the  Court,  on  a  proper  case,  permits  an  additional  answer  to  be  filed.  The  principal 
cases  on  the  subject  are,  Alpha  v.  Fayman,  1  Dick.  33  ;  Dagly  v.   Crimp,  1  Dick.  35  ; 
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Lame  v.  Withers.  Equit.  Exch.  May  31st,  1827. — Where  an  order  is  made  for  the 
payment  of  money  forthwith,  and  a  short  order  is  afterwards  obtained  ;  in  order 
to  ground  an  attachment  for  non-payment,  a  demand  must  be  made  under  the 
short  order:  and  a  demand  under  the  first  or  general  order  is  not  sufficient,  no 
time  for  payment  being  fixed  by  it. 

An  order  had  been  made  in  this  cause,  directing  the  payment  forthwith  by  one 
of  the  parties,  of  a  sum  of  money  to  another  of  the  parties.  The  order  was  served  on 
the  party,  and  a  demand  of  payment  by  him  was  made  in  the  usual  manner.  A  short 
order  was  then  obtained  for  the  payment,  by  him,  of  the  money  on  a  given  da\'.  That 
order  was  also  served,  and  being  disobeyed  by  him, 

Martin,  H.,  now  moved  for  an  attachment  against  him  for  non-payment  of  the 
money ;  and  a  question  arose,  whether  the  demand  under  the  general  or  first  order 
was  sufficient,  or  whether  a  new  demand  was  not  necessary  under  the  short  order. 

[454]  The  officers  of  the  Court  disagreed  respecting  the  practice. 

The  Court  refused  to  order  the  attachment ;  considering  that  a  demand  ought  to 
have  been  made  under  the  short  order,  no  time  for  the  payment  being  fixed  by  the 
general  or  first  order. 

End  of  Easter  Term  and  Sittings  after. 

[455]     Kepokts    of    Cases    Argued    and    Determined     in     the    Court   of 
Exchequer,  in  Trinity  Term,  8  Geo.  IV.  and  the  Sittings  After. 

Promotions. 

On  the  first  day  of  this  Term,  William  Taddy,  Esq.,  John  Cross,  Esq.,  and  Thomas 
Wilde,  Esq.,  Serjeants  at  Law,  took  their  seats  within  the  Bar,  on  their  appointments, 
as  Serjeants  to  his  Majesty. 

Henrv  Brougham,  Esq.,  having  received  a  Patent  of  Precedence ;  and  Thomas 
Crosby  Treslove,  Esq.,  George  Rose,  Esq.,  Henry  Bickersteth,  Esq.,  John  Williams 
Esq.,  .John  Campbell,  Esq.,  Frederick  Pollock,  Esq.,  and  Horace  Twiss,  Esq.,  as  King's 
Counsel,  took  their  seats  within  the  Bar  of  this  Court. 

And  during  the  Term,  Thomas  Andrews,  Esq.,  Ebenezer  Ludlow,  Esq.,  Henry 
Storks,  Esq.,  Henry  A.  Merewether,  Esq.,  William  Oldnall  Russell,  Esq.,  Edward 
Lawes,  Esq.,  and  David  Francis  Jones,  Esq.,  were  raised  to  the  dignity  of  the  Coif, 
and  gave  rings,  the  mottos  whereof  were  "More  majorum." — And  rings,  with  the 
mottos  of  "  Lex  ratione  probata,"  were  given  by  John  Scriven,  Esq.,  Henry  J.  Stephen, 
Esq.,  and  C.  C.  Bompas,  Esq. ;  who  were  raised  to  the  same  dignity. 

[456]    Exchequer  of  Pleas. 

BLancock  v.  Grew.  Tuesday,  June  19th,  1827. — It  is  no  objection  to  the  justifica- 
tion of  bail,  that  the  bail  are  put  in  by  one  Clerk  in  Court,  and  the  notice  of 
justification  and  of  added  bail  given  by  another,  if  the  latter  are  added  by  the 
bail  to  the  Sherifi". 

Chilton  moved  to  justify  bail  in  this  case,  which — 

Richards,  R.  V.,  opposed,  the  bail  having  been  put  in  by  one  Clerk  in  Court,  and 
the  notice  of  justification  and  of  added  bail  having  been  given  by  another. 

Chilton  observed,  that  an  objection  of  a  similar  nature  had  been  over-ruled  in  the 
Court  of  King's  Bench  ;  and  cited  the  cases  of  IVheehr  v.  Rankin  (1  Chit.  Rep.  81),  and 
Gilnumr  v.  Brindley  (7  I).  &  R.  259),  which — 

Countess  of  Gainshorough  v.  Gifford,  2  P.  Wms.  424;  Wharton  v.  Wharton,  2  Atk.  294; 
Bedford  v  Wharton,  1  Dick.  84  ;  Tennant  v.  Wilsmore,  2  Anstr.  362  ;  Harris  v.  Dauheny, 
3  Anstr.  717;  Jennings  v.  Merf'm  College,  8  Yes.  79;  Bolder  v.  Bank  of  England, 
10  Ves.  284  ;  Bidle!/  v.  Obee,  Wightw.  32 ;  Tut/lor  v.  Obee,  3  Price,  83  ;  Edivards  v. 
M'Leay,  2  Ves.  &  B.  256 ;  Peacock  v.  Duke  of  Bedford,  1  Ves.  &  B.  186  ;  White  v. 
Godbold,  1  Madd.  269. 
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Eichards  distinguished  from  the  present  b}''  the  fact  of  the  bail  in  those  cases  having 
been  put  in,  not  by  the  defendant,  but  by  the  bail  to  the  SherifT;  and  contended, 
that  the  exception  to  the  ordinary  rule  applied  only  to  cases  where  the  defendant 
was  in  custody,  or  where  bail  were  not  put  in  on  his  behalf;  and  referred  to  the  case 
of  Kcjis  V.  lavender  (1  Chit.  Eep.  291),  and  Tidd's  Practice  (page  91,  8vo  ed.),  as 
supporting  that  distinction. 

Vaugh.\n',  B.(';)  If  you  can  procure  an  affidavit,  that  the  bail  were  added  and 
notice  of  justification  given  by  the  bail  to  the  Sheriff,  it  will  obviate  the  objection,  and 
the  bail  may  then  justify. 

This  was  done  accordingly,  during  the  sitting  of  the  Court,  and  the  bail  justified. 


[457]  WATER.S  AND  OTHERS  V.  Brogden.  Exch.  of  Pleas.  Friday,  June  22d, 
1827. — Where  B.  drew  a  cheque  at  the  place  of  his  residence,  a  single  house,  four 
miles  from  Llanelly,  on  unstamped  paper,  dated  at  Llanelly,  upon  a  banker 
there,  and  delivered  it  to  his  farming  bailiff  to  give  to  C,  in  whose  favour  it  was 
drawn  ;  and  the  l»ilift"  discounted  it  with  A.,  a  banker  at  Carmarthen,  twelve 
miles  from  IJanelly  ;  and  five  days  afterwaixls  the  drawee  stopped  payment,  A. 
not  having  presented  the  cheque  : — Held,  first,  that  the  cheque  was  not  admissible 
in  evidence  ;  and  secondh-,  that  the  bailifif  was  not  acting  within  the  scope  of  his 
authority  in  discounting  the  cheque,  so  as  to  liind  his  principal. 

This  cause  was  tried  before  Haywood,  Chief  Justice  of  the  Carmarthen  Circuit, 
at  the  Spring  Great  Sessions  for  Carmarthenshire,  1827.  The  declaration  contained  the 
common  money  counts  in  assumpsit,  and  the  plea  was  the  general  issue.  It  appeared 
at  the  trial,  that  a  person  of  the  name  <  f  Sayer,  who  was  farm-bailiff  to  the  defendant, 
and  bought  and  sold  cattle  for  him,  called  at  the  banking-house  of  the  plaintiffs,  who 
were  then  carrying  on  business  as  bankers  at  Carmarthen,  on  the  13th  day  of  March, 
and  requested  them  to  discount  for  him  a  cheque,  of  which  the  following  is  a  copy  : 

Llanelly,  13th  March,  1826. 
Pay  to  Samuel  Farr,  or  order,  on  demand,  the  sum  of  one  hundred  and  fifty-six 
pounds.  James  Brogden. 

Messrs.  Day  &  Haynes, 
Bankers,  Llanelly. 

The  plaintiffs  discounted  the  cheque,  but  never  presented  it  for  payment.  Sayer 
was  not  ordered  by  the  defendant  to  get  the  cheque  discounted,  but  did  so  at  Farr's 
request,  and  paid  the  money  over  to  h"im.  The  bank  of  Day  &  Haynes  stopped  pay- 
ment on  the  fifth  day  after  the  cheque  was  discounted  by  the  plaintiff's.  Llanelly  is 
about  twelve  miles  from  Carmarthen,  and  four  from  Trims'aran,  the  country  seat  of  the 
defendant.  Trimsaran  is  not  a  vill,  it  is  merely  the  name  of  the  house.  The  cheque 
in  question  was  drawn  at  Trimsaran,  and  there  given  to  Sayer  to  pay  over  to  Farr 
for  cattle,  which  the  latter  had  sold  to  the  defendant.  The  plaintiffs  also  produced 
in  evidence,  a  letter  of  the  defendant,  denying  his  liability  to  pay  the  money  sought 
to  be  recovered  in  this  action,  but  offering  to  refer  the  matter  in  dispute  to  any  two 
London  Bankers. 

[458]  On  these  facts  the  counsel  for  the  defendant  contended,  that  the  plaintiffs 
must  be  nonsuited,  inasmuch  as  the  liability  of  the  defendant  depended  solely  upon 
the  cheque,  upon  which  the  plaintifls  could  not  recover,  as  they  had  been  guilty  of 
laches,  in  not  presenting  it  for  payment  in  due  time. 

To  this  it  was  answered,  that  the  cheque  was  a  nullity,  being  unstamped  and  not 
within  the  exemption  in  the  stamp  act,  55  Geo.  3,  e.  184 ;  and  that  there  was  evidence 
enough  to  entitle  the  plaintiffs  to  recover,  independently  of  the  cheque. 

The  learned  Judge  ruled  both  points  in  favour  of  the  plaintifls,  and  they  obtained 
a  verdict  for  1561. 

Sir  W.  Owen,  on  a  former  day,  obtained  a  rule  for  a  new  trial,  against  which 

Russell,  W.  0.,  ami  Williams,  E.  V.,  shewed  cause. 


(e)  The  only  judge  in  Court. 
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The  cheque  was  a  nullity.  The  exemption  in  the  Stamp  Act,(«)  expressly  requires 
that  the  place  where  the  cheque  is  issued,  shall  be  specified  in  it.  Here  a  different 
place  is  specified,  for  it  was  issued  at  Trimsaran,  and  is  dated  at  Llanelly.  Being 
unstamped,  and  not  within  the  exemption,  it  is  void,  and  consequently  it  was  not 
necessary'  to  present  it  for  payment.  Martin  v.  Morgan  (3  B.  Moore,  63-5) ;  IFils"ii  v. 
Fymr  {i  Taunt.  288) ;  Bm-rodale.  v.  Mkldletm  (2  Camp.  53).  If  this  cheque  were 
held  good,  inland  bills  of  exchange,  drawn  upon  bankers,  need  never  be  stamped, 
provided  the  drawer,  wherever  he  might  be,  dated  them  at  a  place  within  [459]  ten 
miles  of  the  residence  of  the  drawees.  Stamp  acts  must  be  construed  strictly  in 
favour  of  the  revenue.  The  cheque  being  void,  and  presentment  for  payment  unneces- 
sary, there  was  sufficient  evidence,  independently  of  the  cheque,  to  render  the 
defendant  liable  in  this  action.  Saver  was  his  agent,  and  in  discounting  this  cheque 
was  acting  within  the  scope  of  his  authority.  The  money  was  actually  applied  to  pay 
for  the  cattle  which  defendant  had  bought,  and  was,  therefore,  money  paid  to  his  use, 
and  with  his  approbation,  and  he  must  repay  it  to  the  plaintiffs. 

Sir  William  Owen,  and  Evans,  John,  contra.  It  is  not  disputed,  that,  if  the 
cheque  was  an  available  security  in  the  hands  of  the  plaintiffs,  they  have  been  guilty 
of  laches.  It  was  such  a  security.  Assuming,  that  it  ought  to  have  been  dated  at 
Tiimsarati,  the  irregularity  does  not  appear  on  the  face  of  the  instrument,  and,  there- 
fore, although  the  party  making  it  may  be  liable  to  a  penalty  (by  sect.  13  of  5-5  Geo.  3, 
c.  181),  yet,  it  is  not  void,  the  statute  not  having  expressly  avoided  it.  In  the  case 
of  Duck  V.  Bnuhli/ll  (13  Price,  4-55),  in  which  it  was  contended,  that  the  plaintiff' could 
not  support  his  case,  the  lease  upon  which  he  founded  his  claim  as  landlord  not  being 
properly  stamped,  the  real  consideration  not  being  expressed,  the  Lord  Chief  Baron 
sav  s,  "that  the  Legislature  must  have  meant,  by  imposing  a  heavy  penalty  on  not 
setting  forth  in  the  deed  the  full  purcha.se  or  consideration  money,  to  have  taken 
that  course  to  punish  persons  guilty  of  such  frauds  ;  and  if  they  had  not  intended 
that  that  should  be  the  only  consequence,  but  that  the  instrument  should  be  also  void, 
it  would  work  great  injustice  to  many  innocent  persons."  I'he  same  piinciple  was 
established  in  liohins'/n  v.  Manlonnell  (5  M.  &  S.  228).  And  in  Bruui/hlon  v.  The 
Maiicheskr  JFalrr  Works  Compnuy  (3  B.  &  Aid.  1),  it  is  laid  down  as  a  rule  of  law  by 
[460]  Holroyd,  J.,  "that  where  a  statute  prohibits  a  thing  to  be  done,  and  does  not 
expressly  avoid  the  securities  which  fall  within  the  prohibition,  there,  if  the  violation 
of  the  law  does  not  appear  upon  the  face  of  the  instrument,  and  the  party  taking  it  is 
ignorant  that  it  was  made  in  contravention  of  the  statute,  it  is  an  available  security 
in  the  hands  of  such  a  person."  The  case  of  Updoii  v.  Marchant  (3  D.  &  R.  1 98  ; 
S.  C.  2  B.  &  C.  10),  is  not  distinguishable  in  principle  from  the  present.  There  the 
provisions  of  the  statute  had  been  violated,  but  the  instrument  was  good  upon  the 
face  of  it,  and  the  Court  held  that  it  was  admissible  in  evidence,  and  was  an  available 
security.  The  cases  cited  on  the  other  side  may  easily  be  distinguished  from  the  one 
now  before  the  Court.  In  Wilson  v.  Vymr,  the  stamp  on  the  bill  did  not  correspond 
with  the  amount  of  the  note  ;  so,  in  the  case  of  Horrodale  v.  Mlddleton,  the  cheque 
was  dated  at  Fiome,  and  directed  to  London  bankers.  The  invalidity  of  both  these 
instruments  was,  therefore,  manifest,  upon  inspecting  the  instruments  themselves ; 
but  in  the  present  case,  as  in  i'pslon  v.  Marchant,  Duck  v.  Bruddi/ll,  Jiobinsun  v.  Mac- 
donnell,  aTid  Broughton  v.  The  Mancliesler  Water  Works  Company,  the  instrument  is  in 
itself  unobjectionable.  Martin  v.  Morgan,  was  chiefly  decided  upon  the  ground  of 
fraud  ;  and  Richardson,  J.,  in  his  judgment,  expressly  states  that  he  must  not  be  con- 
sidered as  deciding  that  the  bill  was  not  an  available  security.  In  this  case,  it  is  not 
pretended  that  there  was  any  fraud.  It  is,  however,  by  no  means  clear,  that,  accord- 
ing to  the  rules  of  construction  used  in  interpreting  stamp  acts,  the  word  "  place,"  in 
the  clause  of  exemption,  should  not  be  held  to  mean  any  place  within  ten  miles  of  the 

(a)  5-5  Geo.  3,  c.  184.  The  clause  of  exemption  from  stamp  duty  is  as  follows  : 
"  All  drafts  or  orders  for  the  payment  of  any  sum  of  money  to  the  bearer  on  demand, 
and  drawn  upon  any  banker  or  liankers,  or  any  person  or  persons  acting  as  a  banker, 
who  shall  reside  or  transact  the  business  of  a  banker,  within  ten  miles  of  the  place 
where  such  drafts  or  orders  shall  be  issued,  provided  such  place  shall  be  specified  in 
such  drafts  or  orders  ;  and  provided  the  same  shall  bear  date  on  or  before  the  day  on 
which  the  same  shall  be  issued ;  and  provided  the  same  do  not  direct  the  payment 
to  be  made  by  bills  or  promissory  notes  " 
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banker's  residence  Stamp  acts  should  not,  as  is  affirmed  on  the  other  side,  be  con- 
strued strictly  in  favour  of  the  revenue,  but  liberally  in  favour  of  the  subject.  Lord 
Ellenborough  says,  in  Warrington  v.  [461]  Fmhor  (8  East,  24  2)  "where  the  subject 
is  to  be  charged  with  a  duty,  the  cases  in  which  it  is  to  attach  ought  to  be  fairly 
marked  out  and  we  should  give  a  liberal  construction  to  words  of  exemption,  con- 
fii'iiiur  the  operation  of  the  duty."  And  Mr.  Justice  Holroyd,  in  the  ease  of  Edu-ards 
V  Ihck  (4  B.  &  A.  212),  lays  it  down,  that  "the  rule  of  law  for  construing  statutes 
generally  is,  that  the  words  of  a  statute  are  not  to  be  construed,  so  as  to  extend 
bcvond  the' mischief  contemplated  by  the  act."  The  present  case  is  certainly  not 
within  the  mischief  contemplated  by  the  act,  Trimsaran  being  within  four  miles  of 
Llaiiellv  ;  and  it  would  be  an  extremely  strict  and  inconvenient  construction  of  this 
clause,  "to  hold  that  the  name  of  a  private  house  must  be  specified  in  every  cheque 
drawn  there.  Putting  the  cheque  out  of  the  case,  there  is  no  pretence  for  saying  that 
any  privity  has  been  made  out  between  the  plaintifl's  and  defendant,  to  sustain  this 
action.  Sayer  did  not  act  by  the  orders  of  the  defendant  in  discounting  the  cheque. 
It  was  not  payable  to  him,  but  to  Farr  ;  and  unless  it  can  be  successfully  contended, 
that  a  bailiff  and  farm-agent  may  borrow  money  to  any  extent  without  authority 
fi'om  his  employer,  and  yet  bind  that  employer  to  repay  it,  the  defendant  cannot  be 
liable. 

Cur.  adv.  vult. 

Alexander,  h.  C.  B.,  now  delivered  the  judgment  of  the  Court. 
The  first  question  which  arises  in  this  case,  is  upon  the  effect  of  the  cheque,  which 
was  read  in  evidence.     It  has  been  argued  that  the  cheque  was  void,  and  that  the 
plaintiffs  could  not,  therefore,  be  guilty  of  laches  in  not  presenting  it,  so  as  to  make 
it  theii'  own.     I  am  of  that  opinion,  but  that  question  is  not  material  in  this  case. 
(The  learned  Chief  Baron  here  stated  the  facts  of  the  [462]  case.)     The  55  Geo.  3, 
c.  184,  which  imposes  a  duty  on  bills  of  exchange,  contains  a  clause  of  exemption, 
applicable  to  all  drafts  or  orders  for  the  payment  of  any  sum  of  money  to  the  bearer  on 
demand,  and  drawn  upon  any  banker  or  bankers,  or  any  person  or  persons  acting  as  a 
banker,  who  shall  reside  or  transact  the  business  of  a  banker  within  ten  miles  of  the 
place  where  such  drafts  or  orders  shall  be  issued,  provided  such  place  shall  be  specified 
in  such  drafts  or  orders,  &c.  which  renders  it  necessary,  in  order  to  avoid  the  stamp  duty, 
which  would  otherwise  attach,  that  the  drafts  should  be  issued  within  the  limits  pre- 
scribed by  the  act,  and  that  the  place  where  they  are  issued  should  be  correctly  stated, 
in  order  that  it  may  appear,  from  the  instrument  itself,  whether  in  fact  it  was  issued 
within  the  limits  prescribed.     Now,  it  appears  from  the  evidence  in  this  case,  that 
the  cheque  was  issued  at  Trim.saran,  and  dated  at  Llanelly,  a  distance  of  four  miles 
from  the  former  place  ;  and  as  I  cannot  accede  to  the  argument  of  there  being  no 
necessity  to  date  it  from  a  single  house,  I  am  of    opinion  that    that  circumstance 
renders  it    void,  and  that  in  consequence  it  was  not  admissible  in  evidence.     The 
next  question  then  which  presents  itself  for  our  consideration  is,  whether,  indepen- 
dently of  the  cheque,  any  privity  existed  between  the  plaintiffs  and  defendant,  so  as 
to  entitle  the  former  to  maintain  their  action.     It  was  left  to  the  Jury  to  say,  whether 
Sayer  had  any  authoi'ity  to  bind  his  principal,  and  they,  under  the  direction  of  the 
learned  Judge,  who  thought  that  there  was  sufficient  evidence  to  support  the  affirma- 
tive of  that  proposition,  found  that  he  had  such  an  authority.     It  appears  to  me,  to 
be  a  very  dangerous  doctrine  to  establish,  that  a  person  filling  a  capacity  like  that  of 
the  defendant's  farming  bailiff  should,  without  a  specific  authority  for  that  purpose, 
have  power  to  bind  his  master  ;  and  with  such  an  impression  upon  my  mind,  I  cannot 
subscribe  to  the  opinion  of  the  learned  judge  who  tried  the  cause.     On  the  contrary, 
I    think  that   [463]    the  particular   circumstances    of   the   case    negative    any    such 
authority  ;  the  draft  was  made  payable  to  Farr  ;  Sayer  had  directions  from  his  master 
to   deliver   it   to   Farr;    and   the  application  to  the  plaintiffs    originated  in   Sayer 
personally  :  these  facts  would  alone  operate  as  a  revocation  in  this  particular  instance, 
even  had  there  been  any  ground  for  presuming  or  construing  a  general  authority  in 
others.     This  impression  is  not  remo\ed  by  the  letter  of  the  defendant,  for  although 
he  does  not  advert  to  a  defence  upon   this  ground,  he  makes  no  allusion  to  any 
authority  of  Sayer.     I  think,  therefore,  that  the  conclusion  which  the  Jury   have 
drawn  from  the  evidence  is  incorrect ;  and  that,  as  the  case  involves  a  point  of  con- 
siderable importance,  there  should  be  a  new  trial. 
Rule  absolute  for  a  new  trial. 


lY.  &J.4fri.  THE    ATTORNEY-GENERAL   l\  WOOLHOUSE  753 

The  Attorney-General  v.  Woolhouse.  Exch.  of  Pleas.  Saturday,  June  23d,  1827. 
— A  cabinet  maker  residing  at  Leicester,  and  having  a  shop  there,  sent  goods  to 
Ashby  de  la  Zouch  in  a  cart,  which  he  accompanied  on  foot  part  of  the  way,  and 
then  went  to  Ashby  de  la  Zouch  by  the  mail,  where  he  employed  an  auctioneer, 
and  sold  the  goods  by  auction  : — Held,  that  he  was  a  trading  person  travelling 
from  town  to  town,  within  the  statute  50  Geo.  3,  c.  41,  s.  7. — It  is  not  necessary, 
in  an  information  for  penalties  under  the  statute  50  Geo.  3,  c.  41,  s.  7,  to  state 
that  the  defendant  sold  by  auction,  &c.  by  opening  a  room  or  shop,  and  exposing 
to  sale  his  goods,  &c.  by  retail. 

[Cf.  Attomey-Gen'.ral  Y.  Woolhouse,  1823,  12  Price,  65.] 

This  was  an  information  for  penalties  under  the  statute  50  Geo.  3,  c.  41,  s.  7,  tried 
at  Leicester,  at  the  Spring  Assizes,  1827,  before  Holroyd,  J  The  information, 
(which  contained  eight  counts),  in  the  first  count  stated,  that  the  defendant,  after  the 
1st  of  August.  1610,  and  before,  &c.  (on  the  24th  May,  1826),  at  Ashby  de  la  Zouch, 
in  the  county  of  Leicester,  then  being  a  trading  person  going  from  town  to  town,  and 
travelling  with  a  horse,  and  not  being  a  householder  there,  and  the  same  place  not 
being  his  usual  place  of  abode,  did  then  and  there,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Ashby  de  la  Zouch,  &c.,  by  a  certain  device,  that  is  to  say,  by  a  sale  at 
auction,  vend  and  sell,  by  one  Benjamin  Cheatle,  his  agent  in  that  [464]  behalf, 
certain  goods,  wares,  and  merchandizes,  (enumerating  them),  contra  formam  statuti, 
whereby  he  had  forfeited,  for  his  said  offence,  a  penalty  of  501.  The  second  count 
varied  from  the  first  only  by  substituting,  "  travelling  on  foot,"  for  "  travelling  with 
a  horse."  The  third  count  was  similar  to  the  two  former,  with  the  exception  of 
substituting  "travelling  in  England,"  for  the  allegations  of  travelling  with  a  horse 
and  on  foot,  as  stated  in  those  counts.  The  fourth  described  the  defendant  as  being 
a  hawker  and  pedlar,  and  not  being  a  householder  at  Ashby  de  la  Zouch,  and  that 
place  not  being  his  usual  place  of  abode ;  and  charged  the  sale  by  auction,  through 
the  agency  of  Benjamin  Cheatle,  as  in  the  three  first  counts.  And  the  fifth,  sixth, 
seventh,  and  eighth  counts  differed  from  the  four  first,  only  by  stating  that  the 
defendant  did  himself  sell  by  auction,  v^'c ,  instead  of  selling  by  an  agent.  Plea,  the 
general  issue. 

To  support  this  information,  it  was  proved  that  the  defendant,  who  resided  at 
Leicester,  and  there  carried  on  the  business  of  a  cabinetmaker,  and  kept  an  open  shop 
for  the  sale  of  cabinet,  and  such  other  goods  as  cabinet  makers  usually  deal  in,  on  the 
22d  of  May,  1826,  caused  to  be  removed  in  a  waggon  from  that  place  to  Ashby 
de  la  Zouch  a  large  quantity  of  cabinet  and  hardware  goods  ;  that  he  accompanied 
the  waggon  on  foot  part  of  the  way,  and  then  went  by  the  mail  to  Ashby  de  la  Zouch, 
where  he  emploj'ed  one  Benjamin  Cheatle,  an  auctioneer  of  that  place,  who,  on  the 
24th  of  the  same  month,  proceeded  to  sell  the  goods  by  auction,  the  defendant 
attending  the  sale  room,  and  interfering  in  the  sale.  It  was  admitted  by  the  counsel 
for  the  defendant,  that  he  was  not  a  housekeeper  at  Ashby  de  la  Zouch,  and  that 
that  place  was  not  an  usual  place  of  his  abode ;  but  it  was  contended,  that  the  facts 
did  not  support  the  information,  the  defendant  not  being  a  hawker  within  the  meaning 
of  the  section  of  the  act  of  Parliament  [465]  upon  which  the  information  was  founded. 
The  learned  Judge,  however,  was  of  a  different  opinion  ;  and  under  his  direction  the 
Jury  found  a  general  verdict  for  the  Crown  for  one  penalty. 

In  Easter  Term,  Denman,  C.  S  ,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  defendant,  there  being  no  proof  that  he  was  a  hawker 
and  pedlar,  or  a  person  travelling  from  town  to  town  ;  or  why  the  judgment  should 
not  be  arrested,  as  no  count  of  the  information  contained  any  allegation  that  the 
defendant  conducted  the  sale  by  opening  a  room  or  shop  and  exposing  to  sale  any 
goods,  &c.  by  retail,  according  to  the  words  of  the  statute.(a) 

Clarke  and  Phillips,  S.  M.,  now  shewed  cause.     The  sixth  (b)  section  of  the  act  of 

(a)  The  terms  of  the  rule  were,  "  why  the  verdict  should  not  be  entered  for  the 
defendant,  for  w'ant  of  proof  that  he  was  a  hawker,  or  why  the  judgment  should  not 
be  arrested  for  want  of  statement  that  the  sale  was  by  retail." 

(b)  By  which  is  imposed  upon  every  hawker,  pedlar,  and  petty  chapman,  and 
every  other  trading  person  and  persons,  going  from  town  to  town  or  to  other  men's 
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Parliament,  which  is  explanatory  of  the  seventh,(c)  upon  which  this  information  is 
[466]  framed,  imposes  a  duty  on  a  certain  description  of  persons ;  and  the  seventh 
section  inflicts  a  penalty  upon  them,  if,  either  by  opening  a  room  or  shop  and  exposing 
their  goods  to  sale  by  retail,  or  by  any  other  means  they  sell  their  goods  by  auction, 
&e.  Now,  the  seventh  section  comprehends  two  classes  of  persons,  hawkers,  and 
persons  travelling  from  town  to  town.  It  is  not  necessary  to  consider  whether  the 
defendant  was  a  hawker;  for  the  first  count,  which  states  him  to  be  of  the  latter 
description,  viz.  a  person  travelling  from  town  to  town,  is  supported  by  the  evidence  ; 
and,  in  an  information,  the  verdict  may  be  shifted  to  any  count  that  is  sustained  by 
the  evidence.  The  fact  of  the  defendant  having  travelled  from  the  place  of  his  abode 
to  one  town  only,  is  no  objection  to  that  count;  for,  in  the  case  of  'The  Attornei/- 
General  v.  Tongue  (MSS.  3  May,  1823.  2  Burn's  Just.  78-5),  the  pleadings  and 
evidence  in  which  were  very  similar  to  the  present,  Mr.  Baron  Graham  said,  "  I 
consider  that  there  was  sufficient  proof  of  the  defendant's  trading  as  a  hawker  and 
pedlar;  I  cannot,  myself,  entertain  any  doubt  that  the  defendant  was  trading  in  the 
character  of  a  hawker,  pedlar,  or  petty  chapman,  and  that  he  comes  within  the 
description  of  persons  prohibited  fi'om  so  selling  goods  by  this  act  of  Parliament. 
The  objection  taken  to  the  proof,  as  applied  to  the  first  count,  is  that  there  was  no 
evidence  of  the  defendant  being  a  person  going  from  town  to  town  and  selling  goods  ; 
I  am,  however,  clearly  of  opinion,  that  he  is  proved  to  have  been  such  a  person,  and 
that  it  was  sufficient  for  that  purpose  to  shew  that  he  left  Birmingham,  the  place  of 
his  residence  and  business,  to  go  to  Shrewsbury,  in  order  to  [467]  sell  his  goods." 
The  second  objection,  which  is  equally  as  untenable  as  the  former,  aiises  from  the 
particular  wording  of  the  section  which  creates  the  offence.  In  Allen  v.  SparkhaU  (1  B. 
&  Aid.  100),  the  plaintiff's  counsel  contended,  that  this  section  created  two  oHences  : 
the  fnrst,  opening  a  room  and  exposing  to  .sale  by  retail,  &c.,  and  the  other,  vending 
by  outcry,  &c.  ;  but  the  present  Chief  Justice  of  the  King's  Bench  was  of  opinion 
that  the  clause  was  prohibitor}',  and  that  the  prohibition  was  confined  to  persons  of 
certain  descriptions;  a  hawker  being  one  description  of  person,  and  a  person  who  sells 
by  retail  being  another,  but  that  neither  might  sell  by  auction.  And  had  it  been 
necessary,  in  that  case,  to  have  gone  so  far  with  the  words  of  the  clause,  he  might 
have  added,  a  trading  person  going  from  town  to  town  or  to  other  men's  houses,  and 
travelling  either  on  foot  or  with  hoi'se  or  horses,  to  his  enumeration  of  those  to  whom 
the  prohibition  applied.  The  words,  in  fact,  were  intended  by  the  Legislature  to 
provide  against  the  possibility  of  a  person  taking  a  shop  for  a  short  time,  and  selling 
at  the  same  time  by  retail  and  by  auction.  The  penalty,  however,  is  not  confined  to 
that  mode  alone  of  conducting  the  sale ;  for  if  the  sale  be  conducted  Ity  any  other 
means  or  device,  the  penalty  is  incurred  ;  and  here  it  was  conducted  by  sale  at 
auction,  through  the  agency  of  a  third  person  (see  25  Geo.  3,  e.  78,  s.  2). 

Denman,  C.  S.,  contra.  The  penalties  in  the  act  are  confined  to  certain  specified 
individuals;   and  unless  the  defendant  comes  within  one  of   those   descriptions,   no 

houses,  and  travelling  either  on  foot  or  with  horse,  horses,  or  otherwi.se,  in  England, 
Wales,  or  the  town  of  Berwick  upon  Tweed,  carrying  to  sell,  or  exposing  to  sale,  any 
goods,  wares,  or  merchandize,  a  duty  of  four  pounds  for  each  year  ;  and  upon  every 
person  so  travelling  with  a  horse,  ass,  or  mule,  or  other  beast  bearing  or  drawing 
burthen,  the  sum  of  four  pounds  yearly  for  each  beast  he  or  she  shall  so  travel  with, 
over  and  above  the  said  first  mentioned  duty  of  four  pounds. 

(c)  Which  enacts,  that  it  shall  not  be  lawful  for  any  hawker,  pedlar,  petty 
chapman,  or  any  other  trading  person  or  person,  going  from  town  to  town,  or  to  other 
men's  houses,  and  travelling  either  on  foot  or  with  horse  or  horses,  either  by  opening 
a  room  or  shop  and  exposing  to  sale  any  goods,  wares,  or  merchandize  by  retail,  in 
any  town,  parish,  or  place,  such  person  not  being  a  householder  there,  or  the  same  not 
being  an  usual  place  of  his  or  her  abode,  or  by  any  other  means  or  device,  to  vend  or 
sell  either  by  himself  or  herself,  or  by  any  auctioneer,  whether  licensed  or  not,  broker, 
appraiser,  agent,  servant,  or  other  person,  on  his  or  her  behalf,  any  goods,  wares,  or 
merchandize  whatsoever,  by  outcry,  knocking  down  of  hammer,  candle,  lot,  parcel,  or 
any  other  mode  of  sale  at  auction,  or  whereby  the  best  or  highest  bidder  is  or  shall 
be  deemed  to  be  the  purchaser ;  and  that  every  person  and  persons  so  vending  or 
selling,  contrary  to  such  prohibition  as  last  aforesaid,  shall  forfeit  and  pay  for  every 
offence  the  sum  of  fifty  pounds,  to  be  recovered  and  applied  as  thereinafter  mentioned. 
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offence  has  been  committed.  The  act  was  meant  to  apply  to  hawkers  and  pedlars,  and 
not  to  persons  who,  like  the  defendant,  sell  the  manufacture  of  their  own  towns, 
thereby  saving  to  the  public  the  intermediate  profit.  He  is  not  a  hawker,  pedlar,  or 
petty  chapman,  which  terms  apply  to  licensed  traders  and  dealers  in  small  articles 
only ;  neither  is  he  a  person  travellinsj  from  town  to  town  with  a  horse,  or  on  foot. 

"[468J  [Hullock,  B.  The  cases  of  /.'«.r  v.  Turner  {i  B.  &  Aid.  510),  and  Dean  v.  King 
(4  B.  &  Aid.  517),  have  determined  the  travelling  from  town  to  town  to  constitute  the 
description,  and  that  the  mode  in  which  a  party  travels  is  immaterial] 

In  those  cases  the  defendants  went  to  more  towns  than  one,  but  here  the  defendant 
travels  only  from  the  place  of  his  residence  to  one  town,  and  cannot  be  said  to  be 
travelling  from  town  to  town,  and  thereby  to  come  within  the  provisions  of  the 
stJitute,  the  intention  of  which,  as  evidenced  by  the  words  before  alluded  to,  was  to 
protect  the  established  trader  from  competition  with  hawkers,  pedlars,  and  persons  of 
that  description  only.  The  second  objection  is  fatal  to  the  whole  information  ;  selling 
by  auction,  by  opening  a  room  or  shop,  and  exposing  the  goods,  &c.  to  sale  by  retail, 
is  the  only  mode  of  sale  prohibited  by  the  statute. 

[Hullock,  B.  Such  an  allegation  cannot  be  necessary,  after  the  decision  in  the 
case  of  AlUn  v.  ■'^jaarkhaU.] 

Alexander,  L.  C  B.  The  only  question,  which  appears  really  to  be  in  dispute 
at  the  bar,  is,  whether  the  single  act  of  going  from  the  place  of  the  defendant's 
residence  to  Ashby  de  la  Zouch,  is  sufficient  to  constitute  the  offence  ;  which  question 
turns  entirely  upon  the  construction  of  the  statute.  It  is  not  necessary  that  a  person 
should,  to  come  within  the  provisions  of  the  act,  sustain  generally  the  character  of  a 
hawker ;  for  it  is  sufficient  if  he  be  a  trading  person,  going  from  town  to  town.  Now, 
the  point  taken  in  argument  for  the  defendant,  upon  the  words  of  the  statute,  is  that 
the  penalty  does  not  attach  upon  a  single  instance,  but  only  where  a  person  is  in  the 
constant  habit  of  travelling  from  town  to  town.  That  would,  in  my  opinion,  be  a 
most  extravagant  and  violent  construction  :  and  indeed,  were  it  necessary  that  the 
defendant  should  travel  from  town  to  town,  exclusive  of  [469]  his  usual  place  of 
residence,  the  enactment  would  be  nugatory  ;  for  he  might,  as  was  observed  by  my 
brother  Hullock,  in  the  case  of  The  Attorney-General  v.  Tongue,  provided  he  returned  to 
his  place  of  residence  after  he  had  sold  his  goods,  and  before  he  carried  other  goods  to 
another  town  to  sell  there,  paralize  the  provisions  of  the  act,  and  carry  on  business  to 
any  extent  with  impunity.  The  object  of  the  Legislature,  to  protect  the  established 
trader,  would  be  defeated,  were  such  a  construction  to  hold :  and  I  think,  that  the 
defendant  having  gone  from  one  town,  his  usual  place  of  residence,  to  another,  and 
there  sold  his  goods  by  auction,  has  thereby  subjected  himself  to  a  penalty  ;  and  that 
the  rule  should  be  discharged. 

Garrow,  B.  I  cannot  agree  to  the  strained  and  violent  construction  which  the 
learned  counsel  for  the  defendant  would  have  us  put  upon  this  act  of  Parliament.  To 
construe  the  act  correctly,  we  must  look  to  the  intention  of  the  Legislature,  which 
is  two-fold:  to  protect  the  fair  and  established  trader,  and  also  to  guard  the  public 
against  persons  who  hawk  their  goods  from  town  to  town,  having  no  fixed  residence. 
It  may  be  said,  that  the  latter  mischief  could  not  arise  in  this  instance ;  but  the  fair 
trader  who,  being  permanently  resident,  is  in  consequence  exposed  to  considerable 
expenses,  would  be  manifestly  prejudiced  by  being  undersold  by  itinerant  persons  of 
this  description.  What  fell  from  ray  brother  Hullock,  in  the  case  of  The  Attorneii- 
Gfmral  v.  Tongue,  is,  in  my  opinion,  decisive  of  the  question  ;  for  common  sense 
dictates,  that  a  person  guilty  of  the  mischief  which  the  act  was  intended  to  provide 
against,  cannot,  by  a  subterfuge  of  this  description,  avoid  the  penalties  imposed  to 
prevent  it. 

Hullock  and  Vaughax,  Barons,  concurred  ;  and  the  rule  was 

Discharged. 

[470]    In  the  Exchequer  Chamber.     Before  Lord  Tenterden,  C.  J., 

and  Best,  C.  J. 

(In  Error  from  the  Court  of  Exchequer.) 

Hicks   v.  Doe,  ex  dem.    Hearle  and  Wife  and  Others.     Tuesday,  June   GGth, 
1827. — J.  H.,  seised,  amongst  other  estates,  of  certain  copyhold  premises,  by  will 
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devised  all  that  his  copyhold  premises,  &c.  to  the  use  of  trustees,  in  trust  for  his 
wife  during  her  life  or  widowhood,  or  so  long  as  she  should  reside  upon  the 
premises  ;  and  in  either  of  these  events,  to  the  same  trustees  in  trust  to  follow  the 
disposition  of  the  residue  of  his  real  estates,  regard  being  had  to  the  nature  of  the 
copvhold  tenure  ;  he  devised  to  the  same  trustees  a  freehold  estate,  charged  with 
an  annuitj'  to  his  daughter  for  life,  after  her  death  to  the  use  of  her  children,  and 
in  default  of  such  issue  to  follow  the  disposition  of  the  residue  of  his  real  estates  ; 
and  further  devised  to  the  same  trustees  certain  freehold  premises,  and  all  the 
residue  of  his  real  estates,  in  trust  for  his  son,  charged  with  an  annuity  to  his 
wife,  remainder  in  tail  male  to  the  issue  of  his  son ;  on  failure  of  such  issue,  a 
further  annuity  being  thereupon  payable  to  his  wife,  to  the  use  of  his  grandson 
for  life,  remainder  to  the  sons  of  his  grandson  in  tail  male ;  and  on  failure  of 
such  issue,  to  the  use  of  the  sons  of  his  daughter  in  tail  male,  remainder  to  his 
right  heirs  :  he  bequeathed  to  his  wife  certain  pei'sonal  property  absolutely,  and 
to" the  same  trustees  all  the  personal  property  in  and  upon  the  copyhold  premises 
in  tiust  for  his  wife,  during  such  time  as  she  should  be  entitled  to  the  copyhold 
premises,  and  on  the  determination  of  her  estate  therein,  for  the  devisee  of  the 
residuary  real  estate  ;  and  to  his  son  all  the  residue  of  his  property.  The  testator, 
by  his  first  codicil,  referring  to  his  will,  and  reciting  the  death  of  his  son,  devised 
to  the  husband  of  his  daughter,  after  her  death,  the  freehold  estate  devised  by 
his  will  to  her;  charged  his  residuary  real  estates  with  a  further  annuity  to  his 
wife,  over  and  above  those  already  limited  thereout  for  her  benefit ;  bequeathed 
two  further  annuities  to  his  daughter  and  to  her  husband,  and  revoked  the 
bequest  of  his  personal  pi'operty  in  and  about  his  copyhold  premises,  giving  the 
same  and  the  residue  of  his  personal  property  absolutely  to  hi.s  wife,  and  in  the 
event  of  her  death  before  him,  to  his  nephew.  By  a  second  codicil,  the  testator 
appointed  his  wife  sole  executrix,  and  residuary  legatee  of  his  personal  property  : 
and,  by  a  third  codicil,  directed  the  proceeds  of  certain  shares  in  the  County 
Fire  Office,  to  be  enjoyed  by  his  wife  for  life  ;  after  her  death,  by  his  daughter 
and  her  husband  for  life  ;  and  after  their  decease  by  his  heir  in  possession  :  and 
by  a  fourth  codicil,  revoking  and  making  void  several  of  the  dispositions  thereto- 
fore made  by  his  will  and  codicils  of  all  his  freehold,  copyhold,  and  pei'sonal 
estate  and  effects  of  every  kind  and  description,  instead,  and  in  the  place  of  such 
devise,  disposition,  and  bequest  thereof,  gave,  devised,  and  bequeathed  all  and 
every  his  freehold,  copyhold,  and  personal  estate  and  effects  of  every  kind  and 
description  whatsoever  and  wheresoever  situated,  to  his  daughter  for  life, 
remainder  to  his  grandson  and  his  heirs  in  strict  entail,  and,  on  failure  of  issue, 
as  by  his  will  directed  ;  ratified  and  confirmed  the  several  annuities  and  donations 
by  his  will  and  former  codicils  bequeathed  ;  and  gave  and  bequeathed  to  his  wife 
a  further  annuity,  with  the  like  restrictions  as  the  former  were  payable ;  in  all 
other  respects  confirming  his  will  and  codicils  : — Held,  in  error,  that  this  latter 
codicil  did  not  revoke  the  devise  in  the  will  to  the  widow  of  the  copyhold 
premises. 

[Affirmed,  6  Bli.  (N.  S.)  37;  5  E.  E.  512  (with  note);  1  CI.  &  F.  20 ;  G  E.  R.  823 

(with  note) ;  8  Bing.  475.] 

This  was  an  ejectment  to  recover  the  possession  of  a  dwelling-house,  called 
Plomer's  Hill  House,  with  the  estate  thereto  belonging.  At  the  trial,  before 
Holroyd,  J.,  at  the  Assizes  for  the  County  of  Bucks,  a  verdict  was  taken  for  the 
plaintiff'  below,  by  consent,  subject  to  a  special  case,  which  was  in  substance  as 
follows : — 

[471]  On  the  21st  day  of  June,  1825,  John  Hicks  died  seised,  amongst  other 
property,  of  that  in  question,  which  was  copyhold,  leaving  Aiuia  Maria  Hearle,  one 
of  the  lessors  of  the  plaintifl'  below,  his  daughter  by  a  first  marriage,  and  the  defeti 
dant  below,  his  second  wife,  him  surviving.  On  the  4th  May,  1^21,  he  made  and 
published  his  will,  duly  executed  to  pass  real  estates,  by  which  he  devised  all  that  his 
copyhold  messuage  or  mansion-house,  barns,  stables,  and  buildings,  pleasure  grounds, 
land,  and  hereditaments,  called  Plomer's  Hill  House,  in  the  parish  of  West  Wycombe, 
and  then  in  his  own  occupation,  together  with  the  cottages,  or  tenements  and  premises 
thereunto  belonging,  with  their  appurtenances,  to  the  use  of  trustees,  upon  trust  for 
his  wife  Jemima  Hicks,  (the  defendant  below),  during  her  life,  or  widowhood,  or  until 
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she  should  cease  to  reside  at  the  said  premises,  or  let  the  same,  or  permit  them  to  be 
occupied  by  any  other  person  than  herself,  she  paying  all  taxes  and   outgoings  in 
respect  thereof,  and  keeping  the  same  in  good  and  tenantable  repair  ;  and  in  either  of 
these  events,  to  the  same  trustees,  upon,  and  for  such  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  the  powers,  provisoes  and  declarations,  as  (regard  being 
had  to  the  nature  and  quality  of  the  tenure  of  the  said  copyhold  premises),  would 
best  or   nearest   correspond   with    the  uses,   trusts,   intents,   and    purposes,    powers, 
provisoes,  and  declarations  thereinafter  expressed  and  declared  of  and  concerning  the 
residue  of  his  real  estates.     He  also  devised  to  the  same  trustees,  a  freehold  estate 
called  Trerarel,  during  the  respective  lives  of  his  niece,  and  Anna  Maria  Hearle  his 
daughter,  upon  trust  to  pay  to  his  niece,  or  as  she  should  direct,  an  annuity  of  201. 
and  the  residue  of  the  rents  and  profits,  and  the  whole,  in  the  event  of  the  death  of 
his  niece  in  the  lifetime  of  his  daughtei',  to  Anna  Maria  Hearle,  or  as  she  should 
direct :  after  the  death  of  Auna  Maria  Hearle,  to  the  use  of  her  children  ;  and  ou 
default  of  such  issue,  to  follow  the  disposition  of  the  resi-[472]-due  of  his  real  estates. 
He  likewise  devised  certain  freehold  premises,  naming  them,  and  all  the  residue  of 
his  real  estates,  charged   with  an  annuity  of  3001.   payable  to  his  wife  during  her 
widowhood,  to  the  use  of  his  son  Horatio  for  life,  remainder  in  tail  male  to  his  issue ; 
and  on  failure  of  such  issue,  (a  further  annuity  of  1001.  being  thereupon  payable  to 
his  wife  during  her  life  or  widowhood,  and  a  like  annuity  to  hi.s  daughter),  to  the 
use  of  his  grandson  John  Greaves  for  life,  remainder  to  his  sons  in  tail  male,  and  on 
default  of  such  issue,  to  the  sons  of  Anna  Maria  Hearle  in  tail  male,  remainder  to  his 
right  heirs.     He  bequeathed  to  the  same  trustees  his  money  in  the  funds,  upon  trust 
to  pay  the  interest  thereof  to  his  wife  during  her  life  or  widowhood  ;  and  after  her 
decease  or  second  marriage,  upon  trust  absolutely  for  the  devisee  of  the  residuary 
real  estate  ;  to  his  wife  absolutely,  all  the  ready  money  in  his  house  called  Plomer's 
Hill,  at  the  time  of  his  death,  and  all  the  plate  bought  by  her  at  her  marriage  ;  and 
to  the  same  trustees,  the  wines,  provisions,  live  and  dead  stock  in  and  upon  all  the 
said  copyhold  premises,  and  all  the  residue  of  his  household  goods  and  plate  not 
liefore  bequeathed,  in  trust  for  his  wife,  during  such  time  as  she  should  be  entitled 
to  the  copyhold  mansion-house  and   premises,  and  on  determination  of  her  estate 
therein,  for  the  devisee  of  the  residuary  real  estate ;  and  to  his  son  Horatio  all  the 
residue  of  his  property.      By  a  codicil,   dated  the  10th   May,  1822,  the   testator, 
referring  to  his  will,  and  reciting  the  death  of  his  son  Horatio,  devised  Trerarel  after 
the  death  of  his  daughter,  to  her  husband  Francis  Hearle  ;  charged  all  his  residuary 
real  estate  with  a  further  annuity  of  1001.  to  his  wife  during  her  life  or  widowhood, 
over  and  above,  and  in  addition  to  the  two  several  annuities  or  yearly  rent  charges  of 
3001.  and  1001.  by  his  will  charged  thereon,  or  limited  thereout  to  or  in  favour  of 
his  wnfe,  as  therein  mentioned,  and  which  he  did  thereby  ratify  and  eontirm,  and  all 
other  provisions  made  for  her  by  [473]  his  will  and  codicil ;    he  also  charged  the 
residuary  estate  with  a  further  ainiuity  of  2001.  to  his  daughter,  and  of   1001.  to  her 
husband  ;  he  likewise  revoked  the  bequest  of  his  personal  property  at  I'lomer's  Hill, 
giving  the  same  to  his  wife  absolutely  ;  and  gave  the  residue  of  his  personal  property, 
l)equeathed  by  his  will  to  his  son,  to  his  wife  absolutely,  but  if  she  died  before  him, 
to  his  nephew  William  Mountstephens.     On  the  15th  July,  1822,  by  another  codicil, 
he  appointed  his  wife  sole  executrix  and  residuary  legatee  of  his  personal  estate  ;  and 
on  the  I8th  July,  1822,  hy  a  further  codicil,  directed  that  the  proceeds  of  five  shares 
which  he  held  in  the  County  Fire  Office,  should  be  enjoyed  by  his  wife  for  life,  after  her 
death  by  his  daughter  and  her  husband  for  life,  and  after  their  decease  by  his  heir  in 
possession.     By  his  fourth  codicil,  14th  September,  1822,  revoking  and  making  void 
several  of  the  dispositions,  theretofore  made  by  him  in  his  will  and  codicils,  of  all  his  free- 
hold, copyhold,  and  personal  estate  and  effects  of  all  and  every  kind  and  description, 
instead,  and  in  the  place  of  such  devise,  disposition  and  bequest  thereof,  he  gave,  devised 
and  bequeathed  all  and  every  his  freehold,  copyhold,  and  persoTial  estate  and  effects  of 
every  kind  and  description  whatsoever  and  wheresoever  situated,  unto  his  daughter  for 
life,  remainder  to  his  grandson  John  Greaves,  and  his  heirs,  in  sti-ict  entail,  and  on  failure 
of  issue,  that  his  estate  should  go  as  by  his  will  he  had  directed  ;  he  ratified  and  confirmed 
the  several  annuities  and  donations  by  him  in  his  will  and  former  codicils  bequeathed  ; 
and  gave  and  bequeathed  to  his  wife  a  further  annuity  of   1001.  with  the  like  restric- 
tions as  the  former  were  payable,  in  all  other  respects  confirming  his  will  and  codicils. 
And  by  a  fifth  codicil,  he  declared  the  property  bequeathed  to  his  daughter  to  be  to 
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her  separate  use,  grunting  an  annuity  to  her  husband  ;  and  confirmed  to  his  wife  any 
sum  of  money  she  might  be  entitled  to  from  the  efliects  of  her  late  father,  &c. 

[474]  In  Hilary  Term  last,  the  case  was  argued  by  Carter,  for  the  plaintiff  below, 
and  by  Storks,  for  the  defendant  below  ;  when  the  Court  ha\nng  taken  time  to  con- 
sider, Alexander,  L.  C.  B.  delivered  the  following  judgment.  The  words  in  the  fourth 
codicil  are  clearly  applicable  to  copyhold,  and  it  would  require  intimation  of  inten- 
tion, to  be  collected  from  the  rest  of  the  will  and  codicils,  to  withdraw  the  Plomer's 
Hill  estate  from  that  devise.  None  such  is  to  be  found  :  every  thing  is  consistent 
with  the  intention  of  the  testator  to  revoke  the  devise  in  the  will,  except  the  great 
kindness  which  he  appears  to  have  had  for  his  wife.  What  passed  in  his  mind  in  the 
latter  part  of  his  life  is  to  us  inscrutable.  We  cannot  by  such  conjectures  deprive  the 
words,  which  he  has  used,  of  their  natural  effect.  He  has  also  varied  the  destination 
of  his  personal  estate  :  by  a  special  provision  in  a  former  codicil,  she,  the  wife,  took 
absolutely  all  that  part  of  the  personal  estate  which  was  connected  with  his  establish- 
ment at  Plomer's  Hill,  and  which  she  before  had  conditionally  only.  The  whole 
intention,  therefore,  of  the  testator  is  consistent.  We  think  the  devise  in  the  will 
revoked  ;  so  that  the  verdict  must  stand. 

The  case,  having  been  afterwards  turaed  into  a  special  verdict,  and  a  writ  of  error 
brought,  was  argued  by 

Russell,  W.  0.,  for  the  plaintiff  in  error.  It  is  clear  that  the  fourth  codicil  has  not 
the  effect  of  revoking  the  devise  to  the  widow  of  the  Plomer's  Hill  estate,  but  merely 
of  interposing  a  life  estate  to  the  daughter  of  the  testator,  before  that  to  his  grandson, 
leaving  that  to  the  widow  untouched.  Had  it  been  the  intention  of  the  testator  to 
revoke  the  will  as  applicable  to  his  wife,  he  would  have  used  the  words  "  the  several 
dispositions,'  and  not  "  several  of  the  dispositions,"  which  affect  the  will  partially 
only.  The  construction  contended  for,  on  behalf  of  the  defendant,  would  dispose  of 
every  estate  created  by  the  will ;  it  [475]  would  deprive  the  grandchildren  of  the 
testator  of  the  Trerarel  estate,  and  the  nephew  of  the  becjuests  to  him  ;  all  of  which, 
after  the  death  of  Anna  Maria  Ilearle,  would  go  to  the  grandson  of  the  testator. 
This  construction  is  inconsistent  with  the  codicil  itself,  for  the  testator  expressly 
ratifies  the  annuities  and  donations  in  the  will  and  former  codicils,  which  shews 
clearly,  that  the  language  and  dispositions  of  the  will  were  in  his  mind  at  the  time 
this  codicil  was  made.  If  a  decision  were  wanting,  the  case  of  lJu[jiehl  v.  Elv-es  (-5  D. 
&  K.  7G4  ;  3  B.  &  C.  705),  is  a  distinct  authority,  that  such  general  words  do  not 
operate  to  the  destruction  of  a  previous  disposition  in  the  will.  Unexplained,  the 
words  might  of  themselves  be  sufficient  to  revoke  the  previous  devise ;  but  in  order 
to  arrive  at  the  intention  of  the  testator,  the  state  of  his  family,  and  the  connection 
between  the  parties,  must  be  attended  to,  and  the  language  of  the  testator,  in  its 
minutest  particular,  is  material  for  that  purpose.  No  reason  could  be  suggested  by 
the  death  of  his  son,  to  induce  the  testator  to  revoke  the  devise  to  his  wife  of  the 
family  residence  ;  nor  can  it  be  said,  that  the  aniuiity  bequeathed  by  this  codicil  was 
a  substitution  for  the  Plomer's  Hill  estate,  the  words  being  "a  i'ui-ther  annuity," 
especially  when  the  words  "in  lieu  of,"  which  would  properly  apply  to  such  a  con- 
struction, are  to  be  found  in  the  will. 

Carter,  for  the  defendant  in  error.  The  words  in  this  codicil  are  sufficiently  large 
and  extensive  to  apply  to,  and  include  the  property  in  question,  and  the  Court  w'lll 
endeavour  to  give  full  effect  and  operation,  consistently  with  the  intention  of  the 
testator,  to  all  the  words.  The  onus  of  proving  an  intention  contrary  to  that  to  be 
collected  from  the  words  themselves  lies  upon  the  plaintiff  in  error,  and  it  should 
cleai'ly  appear,  to  induce  the  Court  to  restrict  the  general  words,  so  as  to  give  effect 
to  the  manifest  intention  [476]  of  the  testator.  In  Dvffirld  v.  Elwes,  the  indention  of 
the  testator  was,  as  was  clearly  expressed  in  the  codicil,  to  revoke  such  part  of  the 
will  only  as  was  erased.  Unless  the  word  copyhold  in  the  fourth  codicil  is  applicable 
to  this  devise,  to  what  can  it  be  applied?  and  yet,  it  is  clear,  that  the  testator  was 
fully  aware  of  the  meaning  of  that  word,  and  the  nature  of  the  tenure  so  described. 
By  the  first  codicil,  the  personal  property,  which  by  the  will  was  to  be  held  condi- 
tionally only,  is  given  absolutely  to  the  widow  ;  so  that  it  is  not  necessary  to  her 
enjoyment  of  any  portion  of  the  personalty,  that  she  should  have  the  Plomer's  Hill 
estate  for  life,  which  would  have  been  the  case  had  the  former  bequest  remained  in 
force.  After  the  death  of  the  daughter,  Greaves  by  the  will  is  entitled  to  possession 
of  the  property.     According  to   the   arguments,  however,  there  is  an  intermediate 
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life  estate,  which  is  inconsistent  with  the  obvious  intention  of  the  testator :  for,  in 
that  case,  he  would  have  devised  the  property  to  his  grandson  after  the  death  of  his 
widow  and  daughter,  and  not  of  his  daughter  only. 

Russell,  W.  0.,  in  reply.  The  words  of  themselves  are  sufficiently  extensive, 
according  to  the  construction  contended  for,  to  revoke  the  whole  will,  contrary  to 
the  ratification  of  it  in  the  same  codicil.  "  Devise,  disposition,  and  bequest,"  being 
in  the  singular  number,  can  only  apply  to  the  general  residuary  clause. 

On  this  day,  Lord  Tenterden  advised  the  Lord  Chancellor  to  reverse  the  judg- 
ment of  the  Court  of  Exchequer,  which  was  accordingly 

Eeversed. 

[477]    Exchequer  of  Plea.s. 

GoUGH  V.  Fark.  Tuesday,  June  26th,  1827. — The  Court  will  not,  in  an  action  for 
a  breach  of  promise  of  mairiage,  grant  a  new  trial  on  the  ground  of  excessive 
damages,  unless  they  be  so  large  as  to  induce  the  Court  to  infer  that  the  Jury 
were  actuated  by  undue  motives,  or  acted  upon  a  misconception  of  the  facts. 

[S.  C.  2  Car.  &  P.  63L] 

This  action,  for  a  breach  of  promise  of  marriage,  brought  by  the  plaintiff,  the 
daughter  of  a  clergyman,  against  the  defendant,  the  son  and  assistant  of  a  silversmith, 
was  tried  before  Mr.  Serjeant  Bosanqnet,  at  the  Spring  Assizes  for  Gloucester,  1826, 
in  which  the  plaintiff  recovered  a  verdict  for  2-301. 

In  Easter  Term  last,  Ludlow  obtained  a  rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  had,  upon  the  ground  that,  taking  into  consideration 
the  situation  of  the  defendant,  and  the  circumstances  of  the  case,  (which  it  is  not  now 
necessary  to  state),  the  damages  were  excessive.  The  learned  Judge  who  tried  the 
case,  reported  that  in  his  opinion  the  damages  were,  under  the  circumstances,  large. 

Phillips,  C,  shewed  cause.  It  is  unnecessary  to  recal  to  the  recollection  of  the 
Court,  the  excessive  tenderness  which  Courts  have  always  felt  in  interfering  with 
what  is,  in  cases  of  this  desci'iption,  the  peculiar  province  of  Juries.  Juries  are,  in 
fact,  not  onh"  the  best,  but  the  only  competent  Judges  in  cases  like  the  present,  where 
much  depends  upon  the  conduct  of  the  witnesses,  and  the  mode  in  which  the  evidence 
is  given  ;  and  where,  the  feelings  and  future  happiness  of  the  party  being  impaired, 
there  is  no  standard  by  which  the  Judges  can  more  accurately,  than  the  Jury, 
ascertain  the  amount  of  the  injury.  But,  whatever  reasons  there  may  be  for 
preferring  the  one  to  the  other,  a  Jury  is  the  constitutional  tribunal  to  which  such 
questions  are  to  be  referred.  It  is  true,  the  learned  Judge,  who  presided  at  the  trial, 
has  reported  his  opinion  that  the  damages  were  large  ;  that,  however,  is  no  ground 
for  dis-[478]-turbing  the  veidict ;  for,  although  he  might  have  awai-ded  less,  the 
exact  amount  of  the  compensation  cannot  be  ascertained  by  any  known  rule.  In  the 
case  of  Duherhy  v.  Gunning  (4  T.  R.  651),  which  was  an  action  for  criminal  conversa- 
tion, Lord  Kenyon,  although  he  would  have  been  satisfied  had  nominal  damages  only 
been  given,  (the  verdict  being  for  50001.),  refused  to  distui'b  that  verdict,  saying  that 
there  was  no  standard  by  which  the  excess  could  be  ascertained,  and  that  he  knew  not 
why  his  judgment  should  be  preferred  to  the  Jury's  upon  such  a  subject :  and  Lord 
Manslield  in  the  case  of  JrHford  v.  Berkeley  (1  Burr.  609),  was  of  opinion  that  in  such 
a  case  the  Court  could  not  interfere. 

Ludlow  and  Cross,  contra.  The  province  of  the  Jury,  and  that  of  the  Judges  is 
distinct ;  but  where  a  strong  case  for  relief  is  made  out,  as  in  the  present  instance,  it 
would  reflect  a  stigma  upon  the  trial  by  jury,  if  no  redress  could  be  afforded.  The 
Court  are  not  called  upon  to  ascertain  the  amount  of  reparation,  but  if  it  appear  that 
one  Jury  have  acted  upon  a  misconception,  the  question  of  damages  may,  with 
propriety,  be  submitted  to  the  consideration  of  another.  Chambers  v.  C'mdfield 
(6  East,  244). 

Alexandek,  L.  C.  B.  This  is  an  application  to  the  Court  to  grant  a  new  trial, 
upon  the  single  ground  of  the  Jury  having  awarded  excessive  damages.  The  power 
of  granting  new  trials  has  been,  and  is  exercised  in  a  variety  of  instances,  in  cases 
similar  to  the  present ;  and  it  is  a  mistake  to  suppose  that  in  doing  so  the  Courts  at 
all  infringe  upon   the  province  of  Juries,  the  constitutional  tribunal  to  assess  the 
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amount  of  damages.  Where  the  Courts  are  of  opinion,  taking  into  consideration  the 
circumstances  of  each  case,  that  the  Jury  have  acted  under  the  influence  of  undue 
motives,  or  of  misconception,  it  is  their  duty  to  inter-[479]-fere,  not  by  fixing  the 
amount'of  the  damages  to  be  recovered,  but  by  submitting  the  case  to  the  considera- 
tion of  a  second  Jury  ;  and  for  my  part  I  think  that  the  Courts  are,  in  many  such 
cases,  bound  to  interfere.  But  the  question  is,  if  this  be  a  case  in  which  we  shoukl 
disturb  the  verdict  of  a  Jury.  His  Lordship  here  reviewed  the  facts  of  the  case, 
and  concluded  by  observing,  that  he  thought  the  damages  were  not  too  kirge,  and 
that  the  rule  should  be  discharged. 

HuLLOCK,  B.(a)  I  am  of  the  same  opinion.  The  principle  which  governs  the 
Courts  in  cases  of  this  description  is,  not  whether  they  think  the  damages  too  large, 
but,  whether  they  be  so  large  as  to  satisfy  the  Court  that  the  verdict  was  perverse, 
and  the  result  of  gross  error,  misconception,  or  undue  motives  There  are,  I  think,  no 
circumstances  in  this  case  to  warrant  such  a  conclusion.  Poverty  is  pleaded  as  a 
ground  for  inducing  the  Court  to  interfeie ;  I  am  not,  from  the  evidence,  satisfied  that 
the  defendant  is  unable  to  pay  the  damages ;  but  even  if  he  were,  that  would  not,  I 
apprehend,  be  a  ground  for  disturbing  the  verdict.  These  are  questions  which  must 
depend  upon  the  circumstances  of  each  particular  case  :  if  there  were  an  imputation 
upon  the  character  of  the  plaintiff',  and  the  damages  were  excessive,  the  Court  might 
interfere  ;  nothing  of  that  sort,  however,  appears  in  this  case.  I  think  the  rule  should 
be  discharged. 

Vaughan,  B.  It  should  be  remembered  that  this  is  an  application  to  the  sound 
discretion  of  the  Court,  to  be  regulated  by  the  particular  circumstances  of  the  case ; 
and  that  unless  it  appear  manifestly  that  the  Jury  have  acted  impropeily,  or  upon  a 
gross  misconception  of  the  facts,  the  Courts  have  always  been  tender  in  interfei'ing  with 
this,  (except  under  such  circumstances),  the  peculiar  province  of  [480]  a  Jury.  It  is 
essential  to  the  due  administration  of  justice,  th.at  the  Courts  should  exercise  a  salutary 
control  over  Juries  ;  but  a  strong  case  must  be  made  out  to  warrant  their  interposition  : 
none  such  exists  here ;  and  I  think  the  rule  should  be  dischai'ged. 

Rule  discharged. 

Hall  r.  Blandy  and  Another.  Exch.  of  Pleas.  Saturday,  June  30th,  1827. — 
Where  that  which  is  complained  of  in  the  declaration  as  a  libel,  does  not,  upon 
the  face  of  it,  apply  to  the  plaintiff',  and  import  a  libel,  it  is  necessary  by  induce- 
ment to  state  such  facts  as  will  support  an  innuendo,  and  shew  the  libellous 
application  of  the  statement  to  the  plaintiff. 

Libel.  The  first  count  of  the  declaration,  after  the  usual  introduction  of  good 
chai'actei-,  &c.  stated,  that  the  defendant,  on,  &c.  at,  &c.,  "printed  and  published,  and 
caused  and  procured  to  be  printed  and  publi>hed,  of  and  concerning  the  plaintiff,  and 
of  and  concerning  a  certain  piece  of  gold  coin  of  this  realm  of  the  value  of  twenty 
shillings,  called  a  Sovereign,  in  and  by  the  libel  thereinafter  mentioned,  supposed  to 
have  been  given  to  the  plaintiff  to  be  divided  amongst  certain  supposed  poor  men,  in 
consequence  of  certain  services  by  the  said  libel  supposed  to  have  been  rendered  by 
them  to  a  certain  person,  by  the  said  libel  supposed  to  have  sustained  a  serious  injury 
by  the  supposed  overturning  of  a  certain  stage  coach  ;  a  certain  false,  scandalous, 
malicious,  and  defamatory  libel,  containing,  amongst  other  things,  the  false,  scandalous, 
malicious,  defamatory,  and  libellous  matter  following,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  said  sovereign,  that  is  to  say — But,  Mr.  Editor, 
the  investigation  of  this  affair  led  me  to  the  knowledge  of  a  most  extraordinary 
circumstance,  which  I  will  relate  to  you,  as  I  think  it  amusing :  allow  me  to  term  it 
'The  tale  of  the  intercepted  sovereign,'  (meaning  the  said  piece  of  gold  coin).  A  few- 
weeks  since,  a  stage  coach  was  unfortunately  overturned  in  St.  xMary's  Butts,  and  a 
gentleman,  an  outside  passenger,  sustained  very  serious  injury  ;  sonie  poor  men,  who 
were  on  the  spot,  rendered  the  most  prompt  assist-[481]-ance,  and  the  injured 
gentleman,  in  consequence  of  the  services  they  performed,  gave  a  sovereiicn  (meaning 
the  said  piece  of  gold  coin)  to  the  generous  Mr.  Hall,  (meaning  the  said  plaintiff),  the 
before  mentioned  manly  churchwarden,  to  be  divided  among  them  ;  you  will  of  course 
imagine  that  Mr.  Hall,  (meaning  the  said  plaintiff),  pleased  with  the  duty  imposed  on 

(a)  Garrow,  B.  was  absent. 


1  Y.  &  J.  482. 


HALL   V.  BLANDY  761 


him,  (meaning  the  said  plaintiflF),  ;it  once  proceeded  to  present  the  poor  men  with  the 
gift,  but  no  such  thing.  Sir ;  Mr.  Hall  (meaning  the  plaintiff)  is  an  economist,  he  put 
the  sovereign  (meaning  the  said  piece  of  gold  coin)  into  his  pocket,  and  there  it 
(meaning  the  said  piece  of  gold  coin)  remained,  until  the  poor  fellows,  for  whom  it 
(meaning  the  said  piece  of  gold  coin)  was  intended,  learned  by  inquiry,  that  such  a 
sum  had  been  kindly  given  for  their  benefit,  although  they  had  received  no  portion 
of  it.  Thev  very  naturally,  therefore,  applied  to  the  generous  Mr.  Hall,  (meaning 
the  said  plaintiff"),  who  (meaning  the  said  plaintiff)  having  intercepted  the  sovereign 
(meaning  the  said  piece  of  gold  coin),  and  detained  it  (meaning  the  said  piece  of  gold 
coin)  for  about  seventeen  days,  declared  it  (meaning  the  said  piece  of  gold  coin)  to  be 
the  property  of  the  parish  ;  the  applicants,  however,  murmured  at  this  decision,  and 
finally  received  the  desired  sovereign  (meaning  the  said  piece  of  gold  coin)  from  the 
manly  churchwarden  (meaning  the  said  plaintiff) ;  meaning  and  insinuating  thereby 
that  the  said  plaintiff  had  attempted  to  cheat  the  said  supposed  poor  men  of  the  said 
piece  of  gold  coin.'  The  second  count  contained  the  same  alleged  libel  as  the  first, 
stating  the  publication  to  be  of  and  concerning  the  plaintiff'  only,  and  omitting  the 
inducement,  and  the  innuendoes  relating  to  the  sovereign.  The  third  count  stated, 
that  the  defendant,  on,  &c.  at,  &c.  printed,  &c.  "a  certain  other  false,  scandalous, 
malicious,  and  defamatory  libel,  of  and  concerning  the  plaintiff,  that  is  to  say,  '  To 
common  informers  ;  in  the  press,  and  shortly  will  be  jublished,  a  guide  [482]  to 
persons  who  are  ambitious  to  become  informers,  in  which  will  be  shewn  the  way  to 
raise  the  wind  by  a  species  of  honourable  freebooting,  without  incurring  the  risk 
attached  to  other  "similar  honest  means  of  gaining  a  livelihood  by  forgery  and  highway 
robbery.  This  work  is  adapted  to  the  use  of  young  practitioners,  and  will  contain  a 
succinct  history  of  those  celebrated  characters  Messrs.  Oliver  and  Johnson,  with  an 
account  of  their  successful  performances,  and  a  notice  of  the  exploits  of  some  other 
gallant  aspirants  to  similar  fame  in  the  country.  Entered  at  Stationei's  Hall ;  and  to 
be  had  of  the  publishers  in  lieading,  price  one  sovereign.  Of  whom  may  be  had  an 
accurate  list  of  the  captains  dismissed  from  his  Majesty's  service,  and  the  nature 
of  their  offences  : '  meaning  and  insinuating  thereby,  that  the  said  plaintiff  was  a 
common  informer,  and  had  laid  informations  against  divers  persoirs  for  penalties, 
for  the  sake  of  gaining  a  livelihood  for  himself  the  said  plaiirtirt',  aird  that  he  the 
said  plaintiff'  had  been  a  captain,  and  dismissed  from  his  Majesty's  service  for  some 
offence."  The  fourth  count  was  on  the  same  libel  as  the  third,  containing  that  part 
only  which  was  applicable  to  common  informers,  aud  stated  the  publication  to  be  "of 
and  concerning  the  plaintiff,  and  of  and  concerning  certain  actions  for  penalties, 
supposed  to  have  been  befor-e  then  commenced  by  the  plairrtiff ;  "  with  the  following  con- 
cluding innuendo,  "meaning  and  insinuating  that  the  said  plaintiff  had  been  induced, 
by  base  and  dishonourable  arrd  urrworthy  motives,  to  bring  penal  actions."  The  fifth 
couirt  was  iipoir  that  part  of  the  libel" set  forth  in  the  third  count,  which  applied  to 
officer-s  dismissed  from  his  Majesty's  service,  complaining  that  the  publicatiorr  was  of  and 
concerning  the  plaintiff,  and  that  the  defendants  thereby  meant  and  irrsinuated  that  the 
plaintiff  had  been  a  captairr,  and  dismissed  from  his  Majesty's  service  for  some  offence. 
The  si.xth  count  corrtained  a  long  libel  of  and  concerning  the  plaintiff,  which  alluded 
to  the  plaintiff  as  "Captain  lleaven-save-the  mark  Hall,  the  informer  urrder  certain 
[483]  penal  statutes,"— "the  irrdividual  before  spoken  of,  named  Hall,  designating 
himself  as  a  captain,"  &c. — arrd  stated  that  the  writer  being  weary  of  conjectur-ing 
"  who  this  William  Henry  Hall  could  possibly  be,  and  having  made  in(|uiiies  at  the 
workhouse  and  county  goal,  without  success,  recollecting  that  ther-e  was  a  very 
respectable  character  in  Londorr,  of  the  name  of  Johnson,  who  had  distinguished  him- 
self by  laying  informations  agaiirst  tavern  keeper's,  coach  proprietors,  &c.  corrcluded 
that  this  William  Herrry  Hall  was  an  emissary  or  partner  of  hi.s,  sent  down  from 
among  the  dregs  of  St.  Giles  and  Billing.sgate,  to  pick  up  a  few  pounds  from  some  of 
the  timid  electors  of  Uead  ng,"  &c.  The  seventh  count  stated  that  the  plaintiff  was 
a  person  of  honourable  feelings,  &c.  and  had  mixed  with  horrourable  society,  arrd  that 
the  defendants  "interrding  to  bring  the  plaintiff  into  public  scarrdal,  &c.  arrd  to  cause 
him  to  be  excluded  from  such  society,  arrd  to  cause  it  to  be  suspected  arrd  believed 
that  he  was  a  common  informer,  and  had  laid  certain  informations  for  penalties,  for 
certain  offences,  against  certain  persons,  for  the  mean  and  dishorrourable  purpose  of 
getting  money  and  gaining  a  livelihood,  on,  &c.  at,  &c.  printed  and  published,  &c.  of 
and  concerning  the  plaintiff,  and  of  and  concerning  his  conduct  and  character  with 
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I'espect  to  such  society  as  aforesaid,"  the  libel  in  the  fourth  count,  relating  to  common 
informers,  &c. ;  "meaning  and  insinuating  thereby,  that  the  said  plaintifi'  had  laid 
certain  informations  for  penalties  for  certain  offences  against  certain  persons,  for  the 
mean  and  dishonoui-able  purpose  of  getting  money  and  gaining  a  livelihood  for  him- 
self." The  eighth  count  set  out  the  same  libel  as  the  sixth,  with  a  similar  inducement 
to  that  contained  in  the  seventh.  And  the  ninth  count  stated,  "  that  the  plaintiff'  had 
been  a  commissioned  officer,  to  wit,  a  captain,  in  his  late  Majesty's  service,  and  had 
always  conducted  himself  with  the  strictest  honour  and  integrity,  and  in  a  maimer 
suitable  to  the  rank  he  so  held,  and  had  never  been  at  any  time  suspected  to  [484] 
have  been  dismissed  from  his  Majesty's  service,  nor  had,  nor  had  been  suspected  to 
have,  at  any  time,  committed  any  offence  for  which  he  was  liable  to  have  been  so 
dismissed,  yet  the  defendants  well  knowing  the  premises,  &c.  and  intending  to  injure 
the  plaintiff,  and  to  cause  it  to  be  believed  that  he,  as  such  officer  as  aforesaid,  had 
been  guilty  of  some  offence  for  which  he  had  been  dismissed  from  the  said  service, 
and  that  he  had  actually  been  dismissed  from  his  Majesty's  service,  falsely,  &c.  printed 
and  published,  &c.  of  and  concerning  the  plaintiff,  as  such  officer  as  aforesaid,  and  of 
and  concerning  his  said  supposed  dismis.sal  from  such  service,"  the  libel  contained  in 
the  fifth  count,  meaning  ancl  insinuating  thereby,  that  the  plaintiff,  as  such  officer  as 
aforesaid,  had  been  guilty  of  some  offence  for  which  he  had  been  deprived  of  his  rank, 
and  dismissed  from  his  Majesty's  service. 

To  this  declaration  the  defendants  demui-red  specially,  and  assigned  the  following 
causes  of  demurrer : 

To  the  first  and  second  counts,  that  it  was  not  alleged  with  certainty  as  a  fact, 
or  by  way  of  inducement,  whether  the  stage  coach  thei'ein  mentioned  had  in  fact  been 
overturned  or  not;  or  whether  a  sovereign  had  or  had  not  on  that  occasion  been  in 
fact  given  to  the  plaintiff  to  be  divided  among  certain  poor  men  ;  or  that  the  plaintiff 
was  a  churchwarden,  or  the  churchwarden  alluded  to  in  the  supposed  libel :  so  that 
the  supposed  libel  and  innuendoes  in  the  first  and  second  counts  did  not  with  certainty 
allege  or  refer  to  any  previous  facts  affecting  the  plaintiff',  and  mentioned  therein.  To 
the  thii'd,  fourth,  fifth,  and  seventh  counts,  that  it  did  not  with  certainty  appear,  by 
way  of  inducement,  innuendo,  or  otherwise,  that  plaintiff'  had  or  had  not  laid  infoi-ma- 
tions  on  any  penal  statute  or  statutes  ;  or  that  plaintiff"  had  been  a  captain  or  other 
officer  in  his  Majesty's  service  ;  or  that  he  had  not  been  dismissed  therefrom  :  .so  that 
the  supposed  libel  and  innuendoes  in  the  third,  fourth,  fifth,  and  seventh  counts,  fiid 
not  with  certain-[485]-ty  allege  or  refer  to  any  previous  facts  aft'ecting  the  plaintiff' 
and  mentioned  therein.  To  the  sixth  and  eighth  counts,  that  it  did  not  with  certainty 
appear  by  way  of  inducement,  innuendo,  or  otherwise,  that  the  plaintiff  had  or  had 
not  laid  any  information  against  any  parties  soever,  or  had  or  had  not  been  a  common 
informer,  or  suspected  or  esteemed  to  be  such  :  so  that  the  supposed  libel  and  innuen- 
does in  the  sixth  and  eighth  counts  did  not  with  certainty  allege  or  refer  to  any 
previous  facts  aHecting  the  plaintiff",  or  mentioned  therein.  To  the  ninth  count,  that 
the  supposed  libel  contained  no  defamatory  matter  concerning  the  plaintiff,  nor  did 
it  with  certainty  appear  to  aUude  or  refer  to  him,  nor  did  it  charge  that  the  plaintiff' 
had  been  guilty  of  any  off'ence  in  his  chai-acter  as  such  supposed  officer  in  his  Majesty's 
service,  or  in  any  other  character ;  nor  that  the  plaintiff  had  been  dismissed  or 
suspected  to  have  been  dismissed  from  his  Majesty's  service  for  anj'  off'ence ;  or  that 
he  was  one  of  the  captains  or  other  officers  said  to  have  been  so  dismissed,  and  that 
the  innuendo  did  not  truly  explain  the  meaning  of  the  libel,  but  had  unduly  enlarged 
it.     Joinder. 

Tyrwhitt,  in  support  of  the  demurrer.  The  two  first  counts  of  the  declaration 
are  bad,  as  they  do  not  contain  prefatory  averments  of  extrinsic  matter  necessary  to 
explain  the  supposed  libels,  and  to  which  the  innuendoes  might  refer.  If  the  state- 
ment in  these  counts  be  taken  as  true,  and  they  contain  no  inducement  from  which  it 
appears  to  be  false,  it  follows  as  a  necessary  inference,  that  the  sovereign  was  claimed 
by  the  plaintiff  in  his  character  of  churchwarden  on  behalf  of  the  general  body  of  pool', 
and  not  that  he  intended  to  cheat  the  poor  men,  but  the  contrary,  for  he  is'stated  to 
have  paid  over  the  sovereign  to  them  on  ascertaining  their  right.  But  supposing  the 
statement  to  be  fictitious,  still  the  counts  cannot  be  sup-[486]-ported  ;  for  that  fact 
should  have  appeared  by  way  of  inducement  or  introductory  averment,  so  as  to  remove 
all  doubt  in  what  right  the  sovereign  was  taken  by  the  plaintiff".  In  such  a  case  the 
introductory  statement  should,  according  to  the  rule  laid  down  by  Mr.  Baion  Wood, 
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in  Jmies  v.  Stevens  (11  Price,  276-7),  have  been,  that  the  "defendants  published  a 
libel  of  and  concerning  the  plaintiff,  by  the  said  libel  supposed  to  be  a  churchwarden, 
in  his  supposed  office  as  such  churchwarden  ;  and  of  and  concerning  a  certain  sovereign, 
by  the  said  libel  supposed  to  have  been  detained  by  the  said  plaintiff,  and  declared 
by  him  to  be  the  supposed  property  of  the  parish,  under  colour  of  his  supposed  office  ;" 
the  words  "  of  and  concerning  "  being  sufficient  for  the  introduction  of  new  matter  by 
averments  (per  De  Grey,  C."j.,  Bex  v.  Home,  Co«p.  685-7).  "Without  such  induce- 
ment the  supposed  libel  cannot  support  the  innuendo  founded  upon  it ;  and  it  is  a 
rule  that,  where  the  libel  does  not  naturally  and  inevitably  convey  the  meaning 
imputed  by  the  innuendo,  or  is  ambiguous  and  equivocal,  and  requires  explanation  by 
reference  to  some  extrinsic  matter  to  make  it  actionable,  the  count  must  not  only 
state  that  such  matter  exists,  but  also  that  the  libel  was  published  of  and  concerning 
it.  Hex  v.  Home  (Cowp.  683-4),  Rex  v.  Shipley  (21  St.  Tr.  1042),  Rex  v.  Burdett 
(4  B.  &  Aid.  314),  ffnafes-  v.  Haukey  (8  East,  431).  The  second  count  has  no  induce- 
ment whatever  of  extrinsic  matter.  Had  it  contained  an  imputation  chai-ged  directly 
upon  the  plaintiff,  or  plainly  to  be  collected  from  the  apt  words  of  the  supposed  libel, 
no  averment  or  inducement  would  have  been  necessary  to  introduce  extrinsic  circum- 
stances, upon  which  to  found  its  application  to  the  plaintiff;  U'oohwth  v.  lUeailmcs 
(5  East,  463) ;  but  as  the  words  are,  when  unexplained,  ambiguous  and  doubtful,  the 
[487]  Court  cannot  put  a  judicial  sense  upon  them,  and  ascertain  whether  or  not  they 
are  libellous,  without  the  introduction  upon  the  record  of  facts,  to  which  the  defen- 
dants alluded,  and  to  which  the  innuendoes  refer.  The  third,  fourth,  fifth,  seventh, 
and  ninth  counts  are  open  to  the  same  objection  ;  for  although  the  innuendoes  apply 
the  alleged  libels  in  those  counts  to  the  plaintiff,  there  is  no  sufficient  introductory 
statement  by  which  the  innuendoes  can  be  supported.  In  no  one  of  those  counts  is 
the  plaintiff  named  ;  but  the  alleged  libels  contain  a  general  statement,  and  there  is 
no  inducement  to  shew  that  they  apply  to  the  plaintiff  in  particular.  The  innuendoes, 
therefore,  are  too  large,  the  office  of  an  innuendo  being,  not  to  supply  an  averment 
(Com.  Dig.  tit.  "Action  on  the  case  for  Defamation,"  (G.  8)),  but  to  contain  and 
design  the  same  person  who  was  named  in  certain  before,  and  in  effect  to  stand 
in  lieu  of  prscdictus  ;  James  v.  Rutlech  (4  Co.  Rep.  17  b.) ;  Rex  v.  Gh-eepe  (2  Salk.  513  ; 
1  Ld  Raym.  256;  12  Mod.  139);  Huivkes  v.  Hawkey  (8  East,  431);  Cmft  v.  Boite 
(1  Saund.242) ;  it  serves  to  point  out  where  there  is  precedent  matter,  but  never  for 
a  new  charge ;  it  may  apply  what  is  already  expressed,  but  cannot  add,  enlarge,  or 
change  the  sense  of  the  previous  words.  Similar  objections  apply  to  the  sixth  and 
eighth  counts  ;  but  conceding  them  to  be  well  pleaded,  the  words  "  common  informer  " 
which  are  the  gist  of  the  alleged  libels  in  those  counts,  are  not  actionable.  Although 
misplaced  notions  of  opprobrium  may  be  attached  to  those  words  by  ceitain  persons, 
they  must  be  understood  according  to  the  sense  affixed  to  them  by  the  enlightened 
orders  of  society,  and,  as  instruments  contemplated  by  the  Legislature  to  assist  the 
laws,  must  be  presumed  to  be  salut;vry,  until  those  laws  are  repealed.  In  the  case  of 
J' Anson  v.  Stuart  (1  T.  R.  748),  Conste,  argu-[488]-endo,  contended  that  it  was  not 
actionable  to  write  of  a  person  that  he  was  a  common  informer;  which  was  not 
denied  by  the  Court,  and  may  be  taken  as  admitted,  the  judgment  having  proceeded 
upon  another  ground,  viz.  that  the  libel  charged  the  plaintiff  to  be  a  common  swindler, 
and  in  concert  with  others  to  have  defrauded  divers  persons. 

Talfourd,  contra.  The  libel  set  forth  in  the  first  and  second  counts  is  defamatory 
upon  the  face  of  it,  and  no  extrinsic  matter  is  required  to  shew  its  applicability  to  the 
plaintiff.  Although  the  objection,  that  the  libels  refer  to  facts,  which  are  not  set 
forth  or  explained  by  introductory  averments,  may  be  supported  by  the  older 
authorities,  it  cannot  now  be  sustained,  for  the  absurdities  of  those  ca.ses  have  long 
since  been  exploded.  Button  v  Heyward  (8  Mod.  24).  The  whole  statement  may  be 
fictitious,  and  be  no  less  a  libel ;  but  supposing  it  to  be  true,  it  lies  upon  the  defen- 
dants to  prove  it  to  be  so.  Mr.  Baron  Wood's  judgment  in  the  case  of  Jones  v.  Stevens, 
has  been  strictly  pursued  in  framing  the  first  count.  The  second  count,  however, 
contains  no  introductory  averments,  but  states  the  libel  to  have  been  published  of  and 
concerning  the  plaintiff,  who  is  mentioned  by  name  in  the  libel,  which  is  sufficient  to 
support  the  innuendo,  that  it  alluded  to  him  In  Nehon  v.  Smith  (1  Rol.  Abr.  85), 
the  words  complained  of  were,  "Captain  Nelson  is  a  thief,"  &c.  and  the  Court  held, 
that  there  was  no  occa.sion  for  an  averment,  that  the  plaintiff  was  a  captain  or  so 
known,  for  the  application  of  the  libel  to  the  plaintiff  is  a  question  for  the  Jury  ; 
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Smith  V.  JFard  (Cro.  Jac.  671);  Scoti  v.  Ilawkins  (2  Rol.  Kep.  243);  and  it  is  their 
province  to  determine  whether  the  innuendo,  which  is  matter  of  explanation  only,  is 
warranted  by  the  libel  complained  [489]  of.  The  objections  to  the  third,  fourth,  fifth, 
seventh,  and  ninth  counts,  are  likewise  matter,  not  of  law,  but  of  evidence,  for  it  is 
enough  if  the  libel  be  alleged  to  be  "  of  and  concerning  the  plaintiff,''  though,  upon 
the  face  of  it,  it  does  not  so  appear,  if  it  be  explained  by  innuendo  to  mean  that 
which,  connecting  it  with  the  averment  it  may  mean,  and,  when  so  explained,  is 
defamatory  of  the  plaintiff.  Otherwise  no  ambiguous  or  ironical  passage  could  be 
libellous,  although  the  most  galling  imputations  are  generally  conveyed  in  that  form 
(Hawk.  B.  ],  c.  73,  s.  4,  -5).  Supposing  the  plaintiff  to  have  alleged  that  he  had  or 
had  not  laid  informations,  that  fact  could,  at  most,  have  rendered  the  application  more 
probable,  but  not  certain,  and  it  still  would  have  remained  a  question  for  the  Jury. 
It  is  objected  to  the  sixth  and  eighth  counts,  that  they  contain  no  libellous  matter 
affecting  the  plaintiff',  and  that  it  is  not  actionable  to  write  of  another  that  he  is  a 
common  informer.  Whether  the  argument  founded  upon  the  case  of  J' Anson  v.  Siuart, 
is  or  is  not  well  founded,  it  is  unnecessary  here  to  inquire  ;  for,  independently  of  that 
expression,  no  one  can  doubt  that  the  publication  is  libellous  ;  and  the  plaintiff'  being 
named  and  pointedly  alluded  to,  no  introductory  averment  can  be  necessary. 

Tyrwhitt  replied. 

Cur.  adv.  vult.(&) 

The  judgment  of  the  Court  was  now  delivered  by  Alexander,  L.  C.  B. — 

It  devolves  upon  me  to  state  the  opinion  of  Court  in  this  case,  which  I  shall  do 
very  briefly.  (His  Lordship  here  read  the  first  and  second  counts,  and  the  causes  of 
demurrer  to  [490]  those  counts.)  Where  that  which  is  termed  a  libel,  does  not 
necessarily  upon  the  face  of  it  import  a  libel,  it  is  requisite  to  connect  it  with  certain 
facts,  by  way  of  inducement,  in  order  that,  so  explained,  it  may  amount  to  a  libel, 
and  that  there  may  be  sufficient  certainty,  that  what  is  therein  stated,  relates  to  the 
plaintiff  in  the  action.  I  confess  that  if  it  had  not  been  for  the  argument  I  have 
heard,  and  the  cases  which  have  been  cited,  I  should  have  thought  that  this  avermeut 
related  to  the  plaintiff,  he  appearing  by  the  title  in  this  action  to  be  Mr.  Hall, 
whose  name  is  mentioned  in  the  libel.  I  should  have  thought  that  that  was  quite 
sufficient  to  connect  this  libel  with  the  plaintiff',  and  to  give  to  it  that  certainty  which 
this  demurrer  says,  does  not  appear  upon  these  pleadings.  But,  independently  of 
that,  all  the  other  facts  referred  to  are  stated  as  supposed  facts  ;  and  unless  it  can  be 
said,  that  a  distinction  is  to  be  drawn,  because  the  fact  is  put  in  that  way,  as  supposed, 
and  not  alleged  to  be  true,  it  seems  to  me  that  every  thing  is  stated  in  the  first  count 
by  way  of  inducement,  to  which  this  libel  refers,  and  that,  therefore,  that  count  is 
sufficient.  There  does  not  want  much  authority  to  shew  that  the  use  of  the  word 
"supposed,"  does  not  at  all  prevent  the  operation  of  this  demonstration  of  what  is 
meant ;  and,  indeed,  I  do  not  see  how  it  can,  in  good  sense,  be  otherwise,  because  the 
whole  story  mentioned  in  the  libel  may  be  false  from  beginning  to  end  :  and  can  it 
ever  be  suggested,  that  it  can  be  put  upon  the  plaintiff'  to  aver,  that  that  is  true  as  a 
fact,  in  order  to  connect  himself  with  the  libel,  which  in  truth  is  false,  because  the 
libel  alleges  it  to  be  true.  It  seems  to  me,  to  be  quite  unreasonable  to  say  that  the 
use  of  the  word  "supposed  "  makes  any  difference  ;  and  if  that  be  out  of  the  question, 
it  is  clear,  that  the  whole  of  what  is  stated  in  this  libel  is  properly  introduced  as  a 
preamble  in  the  declaration.  I  think,  if  all  the  other  introductory  matter  were  put 
out  of  the  ques-[491]-tion,  the  name  of  the  party  being  mentioned  in  the  libel,  and 
there  being  an  averment  that  it  concerned  him,  and  that  it  concerned  also  that  certain 
piece  of  gold  coin  of  this  realm,  that  the  first  count  would  be  sufficient,  because  the 
whole  gist  of  the  charge  against  him  is,  that  he,  the  plaintiff',  cheated  certain  persons 
of  a  sovereign,  or  meant  to  cheat  them.  That  is  the  allegation  in  the  declaration, 
because  it  concludes  in  this  way  "meaning  and  insinuating  thereby,  that  the  plaintiff 
had  attempted  to  cheat  the  supposed  poor  men  of  the  said  piece  of  gold  coin."  I  do 
not  think  it  necessary,  after  stating  my  impression  upon  the  first  count,  to  go 
particularly  into  the  ninth  ;  but  it  appears  to  me  that  every  thing  which  is  contained 
ni  the  libel,  is  properly  stated  by  way  of  averment  in  that  count:  it  relates  to  his 
being  an  officer  in  the  army;  it  states  that  he  was  a  captain  in  his  Majesty's  service ; 
and  the  allegation  is  in  that  respect  sufficient.     Therefore,  with  respect  to  the  first 

{b)  See  the  case  of  Goldstein  v.  Foss,  6  B.  &  C.  154. 
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and  ninth  counts,  I  understand  the  whole  Court  to  be  of  opinion  that  those  are  well 
pleaded  ;  and  also  that  the  fourth  and  seventh  (I  will  not  go  particularlj'  into  them) 
are  sufficient.  The  other  counts  seem  to  be  doubtful,  upon  which,  therefore,  we  give 
judgment  for  the  defendant ;  but  for  the  plaintiff,  upon  the  first,  fourth,  seventh,  and 
ninth  counts. 

The  counsel  for  the  plaintiff  elected  to  take  judgment  upon  the  first  and  ninth 
counts  only. 

[492]  Doe  ex  dem.  Boys  and  Others  v.  Carter.  Exch.  of  Pleas.  1827.— In 
ejectment  the  premises  being  laid  to  be  in  the  parish  of  St.  Luke,  in  the  county 
of  Middlesex,  there  being  two  parishes  of  St.  Luke  in  that  county,  the  one 
St.  Luke,  Chelsea,  and  the  other  St.  Luke,  Old  Street,  or  more  commonly  called, 
St.  Luke,  Middlesex,  is  not  a  fatal  variance. 

This  was  an  action  of  ejectment,  brought  to  recover  the  po.?session  of  certain 
premises,  situate  in  the  parish  of  St.  Luke,  in  the  county  of  Middlesex.  At  the  trial 
before  the  Lord  Chief  Baion,  at  the  Middlesex  Sittings  after  Easter  Term ;  it 
appeared  in  evidence  that  there  were  two  parishes  of  St.  Luke  in  the  county  of 
Middlesex  ;  one  of  which  was  called  St  Luke,  Chelsea,  and  the  other  St.  Luke,  Old 
Street,  or  more  frequently,  St.  Luke,  Middlesex ;  in  which  latter  parish  the  premises 
in  question  were  situate  :  upon  which  it  was  objected  by  Miller,  R.,  for  the  defendant, 
that  the  description  was  uncertain  ;  and,  the  greatest  certainty  being  required  in  local 
actions,  therefore,  that  the  plaintiff  should  be  nonsuited.  The  liord  Chief  Baron 
reserved  the  point,  and  a  verdict  was  found  for  the  plaintiff. 

A  rule  nisi  having  been  obtained  to  set  aside  that  verdict,  and  enter  a  nonsuit, 
upon  the  point  raised  at  the  trial — (a) 

Jervis,  now  shewed  cause.  The  premises  are  properly  described  to  be  in  the 
parish  of  St.  Luke,  in  the  county  of  Middlesex  ;  it  having  been  proved  that,  although 
there  are  two  parishes  called  St.  Luke,  in  that  county,  the  one  is  universally 
known  as  St.  Luke,  Chelsea,  and  the  other,  in  which  the  premises  are  situate,  as 
St.  Luke,  Middlesex,  or  St.  Luke,  Old  Street.  In  Doe  v.  Salter  (13  East,  9),  the 
premises  weie  laid  to  be  in  the  parish  of  Farnham,  and  proved  to  be  in  the  parish 
of  Farnham  Royal ;  but  the  Court  held,  there  being  no  other  P'arnham,  that  the 
variance  was  immaterial.  So,  here  there  is  no  other  parish  of  St.  Luke  simply,  the 
other  parish  being  universally  known  as  [493]  St.  Luke,  Chelsea.  In  Doe  v.  Harris 
(5  M.  &  S.  326),  the  premises  were  described  as  being  in  the  parish  of  Westbury,  in 
the  county  of  Gloucester,  whereas  it  was  proved  that  there  were  two  parishes  of  that 
name  in  the  county,  viz.  Westburyupon-Trym  and  Westbury-upon-Sevein  ;  and  the 
Court  of  King's  Bench  was  of  opinion  that  the  variance  could  not  mislead,  the  addition, 
as  in  this  case,  not  being  used  in  common  parlance.  The  case  of  Taylor  v.  JViUans 
(3  Bitig.  4-1:9),  proceeded  upon  the  same  principle.  There,  in  a  qui  tam  action,  the 
plaintirt'  alleged  the  loss  to  be  in  the  parish  of  St.  James,  in  the  county  of  Middlesex  ; 
and  it  having  been  assigned  as  cause  of  error,  that  there  were  two  parishes  of  St. 
James  in  the  county  of  Middlesex,  St.  James,  Clerkenwell,  and  St.  James,  Westminster, 
and  it  did  not  appear  Avhich  was  meant,  the  Court  held  the  objection  to  be  untenable. 
Taylor  v.  Hooman  (1  B.  Moore,  161  ;  S.  C.  Holt,  523),  has  been  over-ruled  by 
subsequent  decisions. 

Miller,  R.,  contra.  In  local  or  penal  actions,  all  possibility  of  uncertainty  must 
be  avoided  ;  and  the  principle  established  by  all  the  cases  is,  that  where  there  is  but 
one  parish  of  the  same  name,  and  where,  therefore,  there  can  be  no  mistake  or  doubt, 
it  may  be  described  by  either  its  strict  legal  or  popular  name  ;  but  where  there  are 
two  parishes  of  the  .same  name,  the  popular  addition  should  be  given  to  distinguish 
the  one  from  the  other.  The  cases  of  Doe  v.  Salltr,  Kiriland  v.  l'o\mselt  (1  Taunt.  570), 
and  JFilliams  v.  Burgess  (3  Taunt.  127),  come  within  the  former;  and  those  of  Taylor 
V.  Hooman,  and  Harris  v.  Cooke  (2  B.  Moore,  587  ;  S.  C.  8  Taunt.  539),  within  the 
latter  branch  of  this  distinction.  So  far  from  controverting  this  principle,  the  case 
of  Doe  V.  Harris  mainly  suppoits  it ;  for  although,  in  that  case,  there  were  two 
parishes  of  the  same  name,  [494]  they  were  in  common  parlance  recognized  as  one, 

(a)  A  second  objection  was  made,  which  was  not  borne  out  by  the  report  of  the 
Lord  Chief  Baron. 
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the  addition  not  being  used  ;  but  if  it  conflicted  with  the  case  of  Taylw  v.  Hooman, 
the  former  is  more  recent,  and  therefore  a  more  stringent  authority.  In  the  case  of 
Taylw  V.  WiUiama,  there  was  no  proof  of  what,  in  common  parlance,  was  the  description 
of  the  parish,  the  only  evidence  being  derived  from  acts  of  Parliament,  which  i-ecognized 
the  parishes'of  St.  James  by  difl'erent  additions  ;  and,  moreover,  that  case  was  decided 
without  any  allusion  being  made  to  the  case  of  Taijliyr  v.  Hooman. 

Alexander,  L.  C.  B.  The  objection  in  this  case,  which  arises  from  the  descrip- 
tion of  the  parish,  does  not  appear  to  me  to  be  material,  for  the  result  of  the  cases 
seems  to  be,  that  it  is  sufficient  if  the  parish  be  described  in  the  declaration  by  the 
name  by  which  it  is  commonly  known.  Now,  here,  although  thei-e  are  two  parishes, 
one  of  them  is  universally  known  as  St.  Luke,  Chelsea,  and  the  description  cannot 
possibly  apply  to  that,  but  refers  obviously  to  the  other,  which  is  known  commonly 
as  St.  Luke,  Middlesex,  or  St.  Luke,  Old  Street. 

Garrow,  B.,  concurred. 

HuLLOCK,  B.  I  am  of  opinion  that  the  variance  is  not  material,  and  that  the  rule 
should  be  discharged.  The  older  authorities  upon  this  subject  have  been  impugned 
by  the  later  decisions,  and  if  the  Court  is  at  liberty  to  conform  to  either  class  of  cases, 
it  will,  I  apprehend,  adhere  to  that  which  is  most  likely  to  meet  the  justice  of  the 
case.  If  there  be  two  parishes  of  St.  Luke,  accoixling  to  the  authority  of  Doe  v.  Harris, 
the  description  would  be  correct ;  but  the  evidence  does  not  go  that  length,  for  one 
is  the  parish  of  St.  Luke,  Chelsea,  to  which  the  description  cannot  apply,  and  the 
other  St.  Luke,  Middlesex,  or  St.  Luke,  Old  Street,  in  which  the  premises  are  situate, 
[495]  and,  therefore,  there  can  be  no  uncertainty  in  the  description. 

Vaughan,  B.  a  description  of  the  parish  by  the  name  by  which  it  is  usually 
known,  is  sufficient. 

Rule  discharged. 

The  Attorney-General  v.  Barrell.  Exeh.  of  Pleas.  Friday,  June  29th,  1827. — 
Candles  one-eighth  made  are  within  the  meaning  of  the  statute,  11  Geo.  1,  c.  30, 
s.  30. — An  information  upon  the  statute  11  Geo.  1,  c.  30,  s.  30,  against  a  candle 
maker  for  mixing  unweighed  with  weighed  candles,  must  charge  the  act  to  have 
been  done  with  intent  to  deceive  his  Majesty's  of  his  duties. 

This  was  an  information  filed  against  the  defendant,  a  maker  of  candles  ;  upon  the 
statute  11  Geo.  1,  e.  30.  At  the  trial  before  the  Lord  Chief  Baron,  at  the  Sittings 
after  Easter  Term,  the  Jury  found  a  verdict  for  the  Crown,  upon  the  second,  fouith 
and  fifth  counts  of  the  information,  subject  to  the  opinion  of  the  Court  as  to  the  fourth 
and  fifth  counts,  upon  a  point  raised  by  Jervis,  for  the  defendant,  that  the  articles 
removed  were  not  candles,  as  they  were  proved  to  have  been  only  twice  dipped,  or 
one-eighth  made.  The  second  count,  for  a  penalty  of  501.,  was  for  having,  in  a 
making,  more  sticks  than  were  mentioned  in  the  declaration  of  the  defendant.  The 
fourth  count  charged  that  the  defendant  being  a  chandler  and  maker  of  candles, 
before  the  exhibiting  of  the  information,  to  wit,  on,  &c.,  at,  &c.  did,  from  the  place  of 
his  the  said  defendant's  making  of  candles,  fraudulently  remove  certain  candles,  that 
is  to  say,  divers,  to  wit,  five  hundred  pounds  weight  of  candles,  before  the  said  last 
mentioned  candles,  or  any  or  either  of  them,  had  been  weighed  by  the  surveying 
officer  or  officers,  contra  formam  statuti,  by  which  the  defendant  forfeited  the  penalty 
of  1001.  And  the  fifth  count,  which  was  for  a  like  penalty,  charged  a  fraudulent 
hiding  and  concealing  of  candles  with  intent  to  deceive  his  Majesty  of  his  duties. 

On  a  former  day  in  this  Term,  Jervis  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  entered  up  for  [496]  the  defendant  upon  the  fotirth  and 
fifth  counts,  upon  the  objection  made  at  the  trial ;  or  why  the  verdict  should  not  be 
arrested  upon  the  fourth  count,  the  removal  not  being  charged  in  that  count  to  be 
with  intent  to  defraud  his  Majesty  ;  and  in  support  of  the  latter  part  of  the  rule,  he 
contended  that  the  words  "  with  intent  to  deceive  his  Majesty  of  or  in  his  duties  upon 
candles,"  in  the  30th  section  of  the  11  Geo.  1,  c.  30,(a)  were 'applicable  to  each  ofience 

(a)  Which  enacts.  That  if  from  and  after  the  24th  day  of  June,  1725,  any  chandler 
or  maker  of  candles  for  sale,  shall  mix  or  mingle  candles  which  have  not  been  duly 
weighed  by  the  proper  officer  or  officers  of  Excise,  with  others  which  have  been 
weighed,  or  shall  from  the  place  or  places  of  his,  her,  or  their  making  of  candles, 


lY.  &J.497.  THE   ATTORNEY-GENERAL   V.  BARRELL  767 

created  by  that  statute  ;  and  cited  2  Hawkins'  Pleas  of  the  Crown  (sect.  110,  p.  249) ; 

1  SHunder's  Reports  (135,  n.  3);  Com.  Dig.  (Action  Statute,  A.  3,  Pleader,  C.  76); 
Daman  v.  Marrelt  (1  Taunt.   12iS);  and  Barnard  v.  GostUng  (1  New  Rep.  245;  S.  C. 

2  East,  569),  to  shew  that  the  allegation  was  material. 

Upon  the  report  of  the  Lord  Chief  Baron,  it  appeared  that  the  witnesses,  through- 
out the  trial,  had  called  the  things  removed,  candles. 

The  Attorney-  General,  the  Solicitor-General,  Clarke,  and  Walton,  shewed  cause. — ■ 
It  is  not  necessary,  to  constitute  a  candle,  that  it  should  be  of  a  particular  size,  for 
there  are  candles  of  all  denominations  It  may  be  sufficient  in  this  case,  that  all  the 
witnesses  described  these  things  as  candles,  and  that  they  were,  thi'oughout  the  trial, 
called  by  no  other  name  ;  but  a  legislative  definition  of  a  candle,  is  to  l)e  found  in  the 
24  lieo.  3,  c  ll,  by  which  [49/]  duties  are  imposed  upon  catidles  with  a  proviso  in 
the  5th  section,  that  the  act  shall  not  extend  to  charge  the  duties  on  such  small  rush- 
lights as  shall  be  made  by  any  person,  to  be  used  in  his  own  house  only,  so  as  such 
small  rush-lights  be  only  once  dipped  in,  or  once  drawn  through  grease  or  kitchen 
stuff,  and  not  at  all  through  any  tallow  melted  or  refined  Now,  inasmuch  as  the 
candles  in  question,  were  drawn  through  tallow  melted  or  refined,  they  clearly  were 
candles  within  the  meaning  of  this  clause. 

The  second  objection  depends  upon  the  construction  of  the  statute  1 1  Geo.  1,  c.  30, 
s  30,  which  contains  three  specific  offences.  There  are  many  regulations  in  the 
Excise  Laws,  by  which  a  thing  perfectly  innocent  in  itself,  is  prohibited  by  a  penalty, 
although  it  may  not  have  any  tendency  whatever  to  a  breach  of  the  revenue  laws  ; 
such  as  the  regulations  in  the  leather  trade,  that  the  same  person  shall  not  be  a 
dresser  of  leather  and  leather  cutter ;  and  in  which  cases  it  need  not  be  alleged  or 
proved  that  the  party  intended  to  defraud  his  Majesty.  Now  this  clause  contains 
three  distinct  acts,  the  first  of  which  is  in  itself  perfectly  harmless,  the  others  not  so, 
and  the  law  has  applied  a  different  provision  to  the  different  cases  There  is  no 
necessary  conclusion  that  the  party  will  infringe  the  law  by  the  first  act ;  but  what 
is  intended  to  be  provided  against  by  the  imposition  of  a  penalty  is,  the  difficulty, 
when  candles  are  mixed,  of  detecting  what  have  and  what  have  not  been  weighed. 
The  second  clause,  which  begins  with  the  disjunctive  "or,"  constitutes  a  distinct 
offence ;  and,  to  incur  the  penalty,  the  party  must  have  an  object  of  fraud.  And  the 
third  obtuse,  repeating  the  word  "  fraudulently,"  which  is  not  contained  in  the  first, 
makes  the  intent  to  deceive  his  Majesty  a  component  part  of  the  offence.  Now,  it 
would  be  a  strange  construction  to  hold  that  these  words,  at  the  end  of  the  third 
clause,  should  over-ride  the  second,  and  not  the  first  part  of  the  section  ;  and  yet  they 
cannot  be  said  to  embi-ace  the  first,  for  that  in  itself  is  perfectly  innocent.  The  first 
clause  has  not  the  [498]  word  "fraudulently"  annexed  to  it;  and  the  construction 
contended  foi-,  would  give  to  that  clause  a  character  and  object  different  from  that 
which  it  bears  in  itself.  It  has  been  the  uniform  practice  to  frame  counts  upon  the 
first  part  of  this  clause,  without  adding  the  words,  "  with  intent  to  deceive  his 
Majesty." 

Jervis  and  Richards,  R.  V.,  contra.  Having  argued  upon  the  first  point,  that  the 
things  removed  were  not  in  common  parlance  called  candles,  were  stopped  by  the 
Court. 

Alexander,  L.  C.  B.  I  cannot  entertain  any  doubt  that  these  are  candles  within 
the  meaning  of  this  Act  of  Parliament ;  they  can  be  described  as  nothing  else,  and 
were  not  called  by  the  witnesses  by  any  other  name.  They  are  not  finished  candles 
undoubtedly  ;  but  I  know  no  other  name  by  which  to  designate  them.  There  are 
manv  acts  of  Parliament  by  which  the  doing  of  an  act  without  any  particular  intent, 
is  made  the  subject  of  a  penalty.  Many  such  things  are  enacted  as  matters  of  regu- 
lation, to  prevent  the  possibility  of  an  approach  to  fraud  ;  and  in  those  cases,  what- 
ever may  be  the  intention  of  the  party,  the  act  is  subject  to  a  penalty.  But  such 
should  be  clearly  expressed,  and  not  left  as  matter  of  doubt.  In  this  instance,  how- 
ever, it  is  left  in  doubt ;  for  even  upon  the  critical  construction  of  this  clause,  the 


fraudulently  remove  candles  before  they  have  been  weighed  by  the  surveying  officer 
or  officers,  or  shall  fraudulently  hide  or  conceal  any  candles  whatsoever,  or  materials  for 
the  making  of  candles,  with  intent  to  deceive  his  Majesty  of  or  in  his  duties  upon 
candles,  that  then,  and  in  every  such  case  lespectively,  every  such  chandler,  or  maker 
of  candles  for  sale,  shall  forfeit  and  lose  the  sum  of  one  hundred  pounds. 
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intent  to  deceive  his  Majesty  pervades  the  whole,  and  is  immediately  connected  with 
the  imposition  of  the  penalty ;  nor  does  the  introduction  of  the  words  "  in  every  such 
case  respectively,"  alter  this  construction.  In  order  to  make  the  act  of  mixing,  or  of 
removing  candles,  an  ottence  independently  of  the  intention  to  defraud  his  Majesty, 
and  to  subject  the  paity  so  acting  to  a  penalty,  it  should  be  clearly  expressed  by  the 
act  of  Parliament,  which  in  this  case  it  is  not. 

Garrow,  B.  I  am  clearly  of  the  same  opinion  upon  both  the  points.  With 
respect  to  there  being  a  long  coui'se  [499]  of  precedents  in  favour  of  what  is  contended 
for  on  the  part  of  the  ground,  it  will  be  remembered  that  this  Court  has  been  under 
the  necessity,  very  lately,  of  reversing  a  judgment  upon  a  case,  where,  as  it  was  said, 
the  current  of  authorities  had  been  uniformly  in  conformity  with  what  had  been  there 
adopted  (Ilex  v.  Moiiey,  ante,  p.  221).  If  the  act  of  Parliament  had  simply  forbidden 
the  three  things,  subject  to  a  penalty,  there  might  have  been  some  gi'ound  for  the 
argument  in  behalf  of  the  Crown,  because  it  might  have  been  said,  that  the  Legisla- 
ture had  taken  upon  itself  to  declaie  that  no  one  could  commit  either,  except  with  an 
intent  to  defraud  his  Majesty  ;  and  that,  therefore,  by  the  commission  of  either,  the 
intention  to  defaud  his  Majesty  should  be  inferred  ;  but  where,  as  in  this  instance, 
the  act  of  Parliament  provides,  that  no  one  shall  mix  weighed  with  unweighed  candles, 
or  fraudulently  remove  candles,  or  fraudulently  conceal  candles,  with  intent  to  defraud 
his  Majesty;  and  that  in  every  such  case  respectively,  the  party  so  acting  shall  be 
subject  to  a  penalty  ;  it  seems  to  me  that  the  intention  to  defraud  over-i'ides  the  whole 
clause. 

HuLLOCK,  B.  When  I  first  read  the  section  of  the  act  of  Parliament  upon  which 
this  question  turns,  I  certainly  entertained  some  doubt  upon  the  first  point  in  the  case; 
because  the  .section  states  that  no  person  shall  mix  or  mingle  candles  which  have  not 
been  duly  weighed,  and  I  thought,  ex  vi  termini,  by  virtue  of  that  expression,  "  duly 
weighed,"  that  it  meant  the  mingling  of  candles  which  had  arrived  at  that  state  of 
maturity,  which,  in  pursuance  of  the  notice,  they  were  to  acquire  before  they  were 
saleable  in  the  market.  What  is,  or  is  not  a  candle  is  scarcely  a  question  of  law  ; 
although  bad,  they  are  still  candles :  and  if  a  man,  having  given  a  notice  to  dip  six 
times,  has  an  opportunity  to  remove  candles  dipped  but  three  times,  and  [500]  does 
so,  he  is  certainly  guilty  of  fraud.  With  respect  to  the  second  point,  it  appears  to  me 
that  the  construction  which  the  Lord  Chief  Baron  has  put  upon  this  act  of  Parliament, 
is  that  which  ought  to  prevail.  I  cannot  put  any  construction  upon  the  words  "  that 
then  and  in  every  such  case  respectively,"  but  by  referring  thim  to  the  mixing  of 
candles  before  they  have  been  duly  weighed,  as  well  as  to  the  other  parts  of  the  clause. 
The  sound  construction  of  the  clause  which  is  penal  in  its  consequences,  although 
merely  a  regulation  for  the  safety  of  the  revenue,  is  that  the  intent  to  defraud  his 
Majesty  is  applicable  to  each  member  of  the  clause,  and  that  such  intention  is  necessary 
to  constitute  each  ofi'ence.  There  may  be  other  intents  in  the  removal  of  candles, 
than  that  of  defrauding  his  Majesty,  which  shews  clearly  that  the  Legislature  contem- 
plated the  intent  as  a  necessary  ingredient  of  the  ofl!'ence.  It  is  conceded,  that  where 
a  particular  intent  is  essential  to  the  constitution  of  the  oflence,  that  that  intent  must 
be  charged  upon  the  information  ;  and  not  being  so  charged  upon  the  fourth  count, 
that  count  is  consequently  bad. 

Vaughan,  B.  I  agree  with  the  Lord  Chief  Baron  and  my  brothers  in  the  con- 
struction which  they  have  put  upon  this  clause.  It  is  true,  that  it  creates  three  several 
offences,  but  still  the  question  is,  whether  the  latter  part  of  the  clause  does  not  over-ride 
them  all,  and  whether,  in  order  to  constitute  the  offence,  the  intention  must  not  be 
charged  on  the  information.  Upon  that  part  of  the  case  I  conceive  that  there  can  be 
no  doubt.  It  is  conceded,  that  if  the  intent  be  part  of  the  offence,  it  must  be  charged 
upon  the  record  ;  and  I  think  that  it  is  absolutely  necessary  to  constitute  the  ofTence. 
The  word  '•  respectively  "  would  obviate  any  doubt,  if  any  existed  ;  for  the  penalty 
is  incurred  in  every  such  ease  respectively.  Not  in  the  last  only,  but  in  each  of  the 
preceding  cases,  the  party  acting  contrary  to  the  provisions  of  the  statute,  with  the 
intent  to  de-[501]-ceive  his  Majesty  of  his  duties,  is  subjected  to  the  penalty.  With 
respect  to  the  other  point,  it  is  sufficient  that  the  witnesses  described  these  things  as 
candles  during  the  trial,  added  to  which  we  have  the  legislative  construction  of  the 
word  candle,  which  puts  the  question  beyond  doubt. 

Rule  absolute  for  arresting  the  judgment  upon  the  fourth  count. 
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Emery  r.  Emeky.  Exch.  of  Pleas.  Wednesday,  July  26th,  1827. — What  will  justify 
a  wife  in  leaving  her  husband. — Where  circumstances  justify  a  wife  in  leaving 
her  husband,  a  request  on  his  part  that  she  should  return  to  his  protection,  will 
not  determine  his  liability  for  necessaries  supplied  to  her  during  the  separation. 
Alexander,  L.  C.  B.  dubitante. 

Assumpsit  for  meat,  drink,  washing,  and  lodging  found  for  and  supplied  to  the 
wife  of  the  defendant  by  the  plaintiff  her  father.  At  the  trial  before  the  Lord  Chief 
Baron,  at  the  Sittings  after  Hilary  Term ;  it  appeared  that  the  defendant,  from  the 
time  of  his  marriage,  which  took  place  on  the  19th  November,  1820,  had  continually 
ill-treated,  and  on  one  occasion  struck  his  wife  ;  and  that  on  the  29th  June,  1821,  he 
beat  her  so  brutally,  at  the  same  time  abusing  her  and  swearing  that  he  would  run 
her  through,  that  she  in  consequence  left  his  house  that  night  in  a  state  almost  of 
nudity,  and  went  to  the  residence  of  a  friend,  where  she  was,  by  reason  of  the  ill- 
treatment  received  from  her  husband,  confined  to  her  bed  for  several  days.  For  four 
years  she  resided  partly  with  her  friends,  and  partly  at  lodgings :  .she  then  went  to 
the  house  of  her  father,  where  she  remained  for  fifty-four  weeks ;  and  to  recover  a 
compensation  for  her  board  and  lodging  during  that  time,  the  action  was  brought. 
It  was  also  proved,  that  when  the  defendant's  wife  was  residing  with  her  father,  his 
brother  called,  and  inquired  after  her,  and  conveyed  the  wish  of  her  husband  that  she 
should  return  home  :  in  consequence  of  which  she,  in  company  with  the  plaintift',  went 
out  about  ten  o'clock  of  the  next  forenoon,  and  [502]  leturned  about  one  o'clock  the 
following  morning ;  upon  which  it  was  contended  by  the  counsel  for  the  plaintiff",  as 
a  reasonable  presumption,  that  she  had  gone  for  the  purpose  of  returning  to  her 
husband,  who  had  refused  to  receive  her.  The  Lord  Chief  Baron  told  the  Jury,  that 
a  well  grounded  apprehension  of  danger  would  justify  a  wife  in  leaving  her  husband, 
and  left  it  as  a  question  for  their  consideration  whether  any  cause  for  such  apprehen- 
sion existed  in  this  instance ;  and  under  that  direction  they  found  a  verdict  for  the 
plaintift",  damages  321.  10s. 

In  Easter  Term,  Clarke  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  that  verdict  should  not  be  set  aside,  and  a  nonsuit  entered,  or  a  new  trial  had, 
contending  that  nothing  short  of  personal  violence,  on  the  part  of  the  husband,  could 
support  an  action  for  necessaries  supplied  to  the  wife ;  Horwood  v.  Heffer  (3  Taunt. 
421) ;  and,  at  all  events,  that  the  ofl'er  of  the  husband  to  receive  her  back,  which  had 
been  rejected  by  the  wife,  determined  his  liability. 

Alexander  and  Patteson,  shewed  cause.  No  point  having  been  reserved  at  the 
trial,  the  defendant  at  all  events  is  not  entitled  to  a  nonsuit,  nor  can  the  rule,  under 
the  circumstances  of  the  case,  be  made  absolute  for  a  new  trial.  A  well  grounded 
apprehension  of  danger  is  sufficient  to  justify  a  wife  in  leaving  the  protection  of  her 
husband,  so  as  to  entitle  a  third  person  to  maintain  an  action  for  necessaries  supplied 
to  her.  Such  is  clearly  the  result  of  the  decision  in  Hoidixlon  v.  Smyth  ('i  Bing.  127), 
which  is  accordant  with  the  opinion  expressed  by  Lord  Kenyon,  in  Hodges  v.  Hodges 
(1  Esp.  441),  "that  where  a  wife's  situation  in  her  husband's  house,  was  rendered 
unsafe  from  his  cruelty  or  ill-treatment,  he  should  rule  it  to  be  equivalent  to  a  turning 
her  out  of  the  house,  and  that  the  husband  should  be  liable  for  necessaries  fur-[503]- 
nished  to  her  under  those  circumstances."  Even  the  case  of  Horwood  v.  Heffer 
(3  Taunt.  421),  opposed  as  it  is  by  the  decisions  of  Lord  Ellenborough,  in  Liddlovj  v. 
JFilmot  (2  Stark.  N.  P.  86),  and  Aldis  v.  Chapman  (Selw.  N.  P.  263),  and  impeached 
by  the  recent  case  of  Houliston  v.  Smyth,  is  an  authority  that  personal  violence  will  be 
a  sufficient  justification ;  and  it  may  be  inferred  from  what  fell  from  Lawrence,  J.  in 
that  case,  that  if  an  apprehension  of  personal  safety  had  there  been  proved,  the  decision 
would  have  been  different.  It  is  unnecessary,  however,  to  refine  upon  the  authorities, 
as  actual  violence  was  proved  in  this  case.  The  only  remaining  question  then  is, 
whether  the  wish  expressed  by  the  husband,  that  the  wife  should  return  to  his  protec- 
tion, determines  his  liability.  L'pon  this  part  of  the  case  it  may  be  inferred  that  the 
husband  subsequently  refused  to  receive  his  wife,  for  it  was  proved  that  the  day  after 
the  proposition  was  made,  she  went  out  with  her  father  early  in  the  morning  and  did 
not  return  until  very  late  at  night ;  and  it  may  be  presumed  that  she  went  to  the 
house  of  her  husband,  in  order  to  be  reconciled,  and  that  he  refused  to  admit  her  ; 
which  view  of  the  case  was  submitted  in  argument  to  the  Jury,  and  by  their  verdict 
they  appear  to  have  adopted  it.  The  husband  is  not  without  a  remedy,  he  may  apply 
Ex.  Div.  IV. — 25 
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to  the  Spiritual  Court  for  restitution  of  conjugal  rights,  and  there  is  no  instance  of 
a  Court  of  law  interfering  where  the  Spiritual  Court  has  jurisdiction  over  the  subject 
matter. 

Clarke,  contra.  Admitting  that  a  well  grounded  apprehension  of  danger  may  be 
sufficient  to  justify  a  wife  in  leaving  the  house  of  her  husband,  a  very  strong  case 
should  be  made  out  to  warrant  such  a  decision.  No  such  circumstances,  however, 
exist  in  this  case ;  and  if  it  were  to  be  held  that  a  mere  ungrounded  apprehension  of 
dan-[504]-ger  upon  every  quarrel,  however  trivial,  would  entitle  the  wife  to  abscond 
from  her  husband,  and  charge  him  for  necessaries  supplied  to  her  during  their  separa- 
tion, every  fantastic  woman  might  elope  without  any  just  cause  of  complaint.  The 
wife  having  been  ill-treated  on  one  occasion,  or  conceiving  herself  to  have  been 
ill-treated,  absconds  in  the  year  1821  ;  and  there  is  no  evidence  that  the  husband  knew 
where  she  was  for  four  years,  or  until  she  came  to  reside  with  her  father,  when  he 
requests  her  to  return  home.  By  so  doing,  he  did  all  that  was  requisite  to  determine 
his  liability  ;  and  it  cannot  be  necessary  that  he  should  sue  in  the  Spiritual  Court  for 
a  restitution  of  the  conjugal  rights,  especially  against  the  father  who  was  privy  to 
the  request. 

[Ale-xander,  L.  C.  B.  At  the  trial  of  the  cause  I  thought  that  there  was  a  very 
good  ground  for  the  wife  leaving  her  husband  in  the  first  instance,  but  I  felt  some 
doubt,  which  I  confess,  I  still,  in  some  measure,  entertain,  whether  the  father  could 
recover  for  her  maintenance,  after  her  husband  has  expressed  a  willingness  to  take 
her  back.] 

Cur.  adv.  vult. 

Alexander  now  applied  for  the  judgment  of  the  Court. 

Alexander,  L.  C.  B.  I  have  entertained  some  doubts  upon  this  case,  and  should 
have  wished  to  examine  it  more  minutely.  Other  occupations,  however,  have  made 
me  lay  it  aside,  and  having  had  an  impres-sion  that  the  case  was  settled,  I  have  not 
made  up  my  mind  upon  the  subject.  Knowing,  however,  that  my  learned  brothers, 
who  were  present  at  the  argument,  entertain  a  difl'erent  opitiion,  and  that  my  brother 
Vaughan,  to  whom  the  circumstances  ha\e  been  fully  stated,  agrees  with  them,  my 
opinion,  should  it  upon  a  more  full  consideration  of  the  case  remain  [505]  unchanged, 
could  not  aflect  the  ultimate  result ;  and  I  therefore  think  it  unnecessary  further  to 
delay  the  judgment  of  the  Court. 

Garrovv'',  B.  This  was  an  action  brought  by  the  plaintitt'  against  the  defendant, 
to  recover  a  compensation  for  necessaries  supplied  to  the  wife  of  the  defendant,  she 
having  left  his  house  in  consequence  of  misconduct,  which  had  driven  her  from  her 
marital  home.  After  some  time  had  elapsed,  she  sought  and  found  protection  under 
the  roof  of  her  father.  In  the  course  of  the  evidence,  it  was  suggested  that  some 
attempt  had  been  made  on  the  part  of  the  defendant  to  pi'ocure  the  return  of  his  wife  ; 
which  attempt,  however,  failed,  and  the  wife  continued  under  the  protection  of  the 
plaintiff.  I  take  it  to  be  a  clear  principle  of  law,  that  if  a  husband  conducts  himself 
towards  his  wife  with  such  a  degree  of  misconduct  and  cruelty,  as  to  render  it  no 
longer  safe  for  her  to  remain  in  his  house,  she  is  not  to  be  turned  out  into  the  street 
to  starve,  or  to  seek  relief  in  the  parish  workhouse,  but  is  justified  in  leaving  her  home, 
and  goes  forth  into  the  world  with  a  credit  for  the  necessaries  of  life  suitable  to  her 
condition.  Such  is  the  eHect  of  the  marriage  contract,  and  if  the  husband  by  his 
misconduct  forces  her  to  leave  his  protection,  she  may  seek  the  means  of  subsistence 
elsewhere,  and  those  who  from  charity  or  other  motives  are  willing  to  provide  them,  ai-e 
entitled  to  recover  a  compensation  from  the  husband.  This  admitting,  as  I  apprehend, 
of  no  doubt,  the  question  arises  whether  the  liability  of  the  husband  can  be  deter- 
mined by  a  request  on  his  part,  to  take  the  wife  again  under  his  protection.  If, 
sitting  in  a  Court  of  common  law,  we  were  to  be  of  opinion  that  whatever  had  been 
the  previous  misconduct  of  the  defendant  towards  his  wife,  the  peiiod  had  arrived  at 
which  he  might  insist  upon  her  return,  and,  upon  her  refusal,  that  his  liability  would 
be  [506]  determined,  the  Spiritual  Court,  a  Court  of  competent  jurisdiction  might, 
notwithstanding,  decree  a  divorce  a  mensa  et  thoro  and  alimony,  upon  the  ground  of 
cruelty  ;  and  thus,  a  Court  of  law  having  pronounced  the  obligation  of  the  husband 
to  supply  necessaries  to  be  at  an  end,  a  Court  of  competent  jurisdiction,  upon  the 
very  same  facts,  might  arrive  at  a  decree  diametrically  opposite.  In  this  state  of 
difficulty,  the  strong  impression  upon  my  mind,  and  which,  upon  consideiation,  I  have 
been  unable  to  remove,  is  that  if  a  husband  drives  his  wife  from  his  home  by  his 
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misconduct,  and  sends  her  forth  with  an  implied  credit,  arising  from  their  relative 
situations,  it  is  his  duty  by  some  positive  act  to  determine  that  liability.  If  the  wife 
subsequently  returns,  his  liability  is  at  an  end,  but  in  default  of  an  amicable  arrange- 
ment, he  must  go  to  the  Spiritual  Court  and  there  obtain  a  decree  for  the  purpose  ;  and 
until  some  such  unequivocal  act  is  done,  a  person  making  a  claim  in  a  court  of  law, 
for  necessaries  supplied  to  the  wife,  is,  in  my  opinion,  entitled  to  recover  against  the 
husband. 

HuLLOCK,  B.  I  have  but  very  few  observations  to  add  to  what  has  fallen  from 
my  brother  upon  this  occasion.  There  are  in  this  case  some  circumstances  which  are 
not  disputed ;  it  is  conceded  that  the  wife  raaj'  leave  the  home  of  her  husband  in 
consequence  of  personal  violence,  and  it  may  be  taken  as  a  fact,  that  the  violence  was 
in  this  case,  in  the  first  instance,  sufficient  to  warrant  her  departure  ;  and  the  only 
question  is,  whether  the  husband  can  put  an  end  to  the  separation,  and  to  his  conse- 
quent liability,  by  desiring  her  to  return.  It  was  argued  at  the  bar  that,  fromthe 
period  which  had  elapsed,  although  the  violence  was,  at  the  time,  of  that  character  which 
would  sanction  the  elopement  of  the  wife,  it  was  competent  for  the  hu.sband  to  demand 
her  return.  That  circumstance  would  not  weigh  in  the  judgment  of  the  Spiritual 
Court,  [507]  for  it  must  be  recollected  that,  by  the  constant  practice  of  that  Court, 
the  previous  cruelty  or  adultery  of  the  husband  is  acknowledged  to  be  an  answer  to  an 
application  on  his  part,  for  a  restitution  of  conjugal  rights.  That  Court,  however,  is 
competent  to  investigate  all  the  circumstances  of  the  case,  both  previouslj'  and  subse- 
quently to  the  sepaiation,  which  a  Court  of  common  law  cannot  do ;  and  it  appears 
to  me,  therefore,  that  if  the  husband  is  desirous  of  compelling  the  return  of  his  wife, 
he  must  adopt  the  only  legitimate  course,  which  is  to  apply  to  the  Spiritual  Court  for 
that  purpose;  and  that  a  Court  of  common  law  cannot,  whatever  time  may  ha\e 
elapsed,  say  that  the  period  has  arrived  at  which  the  return  of  the  wife  may  be 
insisted  on,  when  the  consequence  of  her  return  may  be  to  subject  her  to  a  repetition 
of  that  cruelty,  which,  in  the  first  instance,  was  a  justification  for  her  departure. 
Upon  these  grounds,  having  read  over,  and  carefully  examined  all  the  cases  upon  the 
subject,  I  am  of  opinion,  (with  the  greatest  deference,  howevei-,  to  the  doubts  enter- 
tained by  the  Lord  Chief  Baron),  that  this  Court  is  incompetent  to  inquire  into  the 
effect  of  the  lengthened  separation;  and,  the  elopement  being  justifial)le  in  the  first 
instance,  that  the  husband  is  liable  for  necessaries  supplied  to  his  wife  during  their 
separation. 

Vaughan,  B.  The  strong  impression  upon  my  mind  is,  that  this  rule  should  be 
discharged ;  but  not  having  been  present  when  the  case  was  argued,  I  shall  abstain 
from  entering  into  the  grounds  upon  which  that  opinion  is  formed. 

Alexander,  L.  C.  B.  The  doubt  which  I  entertained  was,  whether  a  single  act 
of  violence,  which  might  justify  a  separation  for  the  time,  was  to  have  the  effect  of 
a  divorce  a  mensa  et  thoro,  which  appeared  to  me  to  be  a  very  [508]  grave  question ; 
and  upon  which  I  have  been  unable  fully  to  make  up  my  mind. 

Per  Curiam.     Rule  discharged. (a) 


Exchequer  in  Equity. 

Eastwood  v.  Dobree  and  Others.  Exch.  of  Pleas.  Saturday,  June  16th,  1827. — 
Where  exceptions  are  taken  to  the  answers  to  the  original  bill,  and  exceptions 
are  also  taken  to  the  answer  to  the  amended  bill,  a  separate  rule  for  the  argument 
of  each  set  of  exceptions  must  be  given  :  and  it  is  irregular  to  set  them  down  for 
argument  under  one  rule. 

Exceptions  ha\Tng  been  taken  to  the  original  answer  of  the  defendants  in  this  case, 
which  were  allowed,  the  plaintiff  obtained  an  order  to  amend  his  bill,  and  that  the 
defendants  might  answer  the  amendments  and  exceptions  at  the  same  time  ;  and 
a  further  answer  having  been  put  in  to  the  exceptions  and  amendments,  the  plainiifi" 
filed  exceptions  to  the  answer  to  the  amendments,  and  gave  a  rule  to  argue  both  sets 
of  exceptions :  which 

Cooper,  for  the  defendants,  objected  to  as  being  irregular,  the  practice  requiring 

(rt)  See  Harris  v.  Morris,  4  Esp.  41 ;  Hindley  v.  WesUneath,  6  B.  &  C.  200. 
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two  rules,  one  to  argue  the  exceptions  to  the  answer  to  the  amendments,  and  another 
to  argue  the  first  exceptions  {2  Fowler,  Ex.  Pract.  17). 

Parker,  for  the  plaintiff. 

Alexander,  L.  C.  B.  The  course  which  has  been  pursued  in  this  case  is  irregular, 
for  it  is  one  thing  to  answer  amendments,  and  another  to  answer  the  original  excep- 
tions, and  a  rule  should  be  given  for  each.  If  the  original  exceptions  are  not  answered, 
they  should  beset  down  again;  [509]  but  by  adopting  the  course  which  has  been 
pursued  in  this  case,  the  plaintiff  is  now  precluded  from  objecting  to  the  insufficiency 
of  the  answer  to  the  exceptions  which  have  been  allowed. 

Cooper,  however,  waived  the  objection  ;  and  the  exceptions  to  the  answer  to  the 
amendments  and  the  former  exceptions  were  heard  together. 

Peto  v.  The  Attorney-General.  Equit.  Exeh.  Friday,  June  29th,  1827. — If  the 
Attorney-General  do  not  put  in  his  answer  to  a  bill  filed  against  him,  within 
a  reasonable  time,  the  Court  will  order  that,  unless  the  answer  be  put  in  by 
a  short  day,  the  bill  be  set  down  to  be  taken  pro  confesso. 

[See  ante,  37,  169.] 

Bickersteth,  (Wright  was  with  him),  moved  that  the  Attorney-General  might  be 
ordered  to  put  in  his  answer  to  the  plaintiff's  bill  in  this  cause,  by  a  short  day  to  be 
appointed  by  the  Court  for  that  purpose;  or  that  the  Court  might  make  such  further 
or  other  order  as  the  case  might  require.  The  bill  in  this  ease,  for  equitable  relief, 
was  filed  so  long  since  as  15th  January,  on  which  day  a  copy  was  delivered  to  the 
Solicitor  of  Customs,  and  it  is  material  that  the  answer  should  be  filed,  in  order  that 
the  cause  might  be  brought  to  issue,  and  the  witnesses  of  the  plaintiff  be  examined. 
In  ordinary  cases,  between  party  and  party,  the  answer  would  have  been  put  in  long 
since,  but  contumacy  cannot  be  imputed  to  the  Attorney-General,  and  be  cannot  be 
attached  for  want  of  an  answer,  or  appearance.  By  the  ancient  practice  of  the  Court, 
however,  if  the  Attorney-General  delays  putting  in  his  answer  beyond  a  reasonable 
time,  the  plaintiff'  may  move  that  the  Court  may  appoint  a  short  day  for  him  to  put 
in  his  answer,  or  in  default  that  the  bill  be  taken  pro  confesso  (1  Fowler,  Ex.  Pr.  401). 

Wray,  contrk.  No  order  can  be  made  upon  the  Attor-[510]-ney-General,  and  the 
only  mode  of  compelling  an  answer  is  that  suggested  by  the  counsel  for  the  plaintiff. 
The  Court,  however,  will  not  make  the  order  mider  the  circumstances  of  the  ease, 
it  being  the  intention  of  the  Attorney-General  to  file  a  cross  information,  and  the 
intricacy  of  the  proceedings  being  the  only  cause  which  has  prevented  the  Attorney- 
General  from  filing  the  information  ;  after  which  the  answer  will  be  put  in. 

Bickersteth,  in  reply,  suggested  that  the  Court  might  stay  the  publication,  so  as 
to  give  the  Crown  all  the  benefit  of  the  discovery  to  be  sought  by  the  cross  information. 

Alexander,  L.  C.  B.  Can  an  ordinary  person  extend  the  time  for  putting  in  his 
answer,  in  order  to  obtain  the  opportunity  of  filing  a  cross  bill  for  discovery  1  As 
he  cannot,  it  appears  to  me,  that  the  privilege  of  the  Attorney-General  is  sought  to 
be  made  use  of  for  the  purpose  of  accomplishing  that  which  between  party  and  party 
could  not  be  done.  The  justice  of  the  case  requires  that  the  Attorney-General  should 
put  in  his  answer,  that  the  plaintiff  may  have  an  opportunity  of  examining  his 
witnesses. 

Garrow,  B.  The  Court  is  compelled  to  find  some  expedient  to  meet  the  justice 
of  the  case. 

Ordered — That  unless  the  Attorney-General  put  in  his  answer  within  a  week,  that 
the  bill  be  set  down  to  be  taken  pro  confesso ;  the  plaintiff  undertaking  not  to  pass 
publication  until  he  has  put  in  a  full  answer  to  the  cross  information  of  the  Attorney- 
General,  which  is  to  be  filed  on  or  before  the  first  day  of  October. 

[511]  Willis  v.  G.\rbutt.  Equit.  Exeh.  Tuesday,  July  3d,  1827.— In  equity,  the 
Court  will  not  make  an  order  to  stay  pioceedings  until  security  be  given  for 
costs,  upon  the  ground  of  the  plaintiff  being  about  to  leave  the  country. 

Martin  moved  in  this  ease,  on  behalf  of  the  defendant,  for  a  commission  to  examine 
witnesses  ;  and  that  the  proceedings  might  be  stayed  until  the  plaintiff  gave  security 
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for  costs  :  and  founded  the  latter  part  of  his  motion  upon  an  affidavit,  which  stated 
that  the  plaintiff  was  about  to  leave  this  country  for  Canada,  where  he  usually  resided. 
Alexander,  L.  C.  B.  No  one  can  have  security  for  costs  until  his  opponent  has 
quitted  the  country  :  we  can  only  enforce  our  order  by  staying  the  proceedings  until 
the  security  is  given,  and  that  may  be  done  just  as  well  after  the  plaintiff  has  quitted 
the  country  as  before  We  cannot,  under  the  circumstances  of  the  case,  grant  the 
latter  part  of  the  application. 

EowT-EY  V.  Carter.  Equit.  Exch.  Tuesday,  July  3d,  1827.— In  equity,  where  a 
party  shews  upon  affidavit  that  he  was  surprised  by  a  cause  being  in  the  paper 
on  a  particular  day,  and  being  disposed  of  in  his  absence,  the  Court  upon  motion 
will  restore  it  to  the  paper  to  be  heard.  And  a  petition  is  not  necessary  for  that 
purpose. 

This  cause  stood  in  the  paper  of  the  Lord  Chief  Baron  for  the  .30th  .Vpril,  when 
no  one  appearing  for  the  defendant,  a  decree  nisi  was  obtained  against  him. 

AVakefield,  now  moved  that  the  cause  might  be  restored  to  the  paper  to  be  heard, 
and  founded  his  application  upon  an  affidavit,  which  stated  that  the  cause  was  not 
originally  in  the  paper  for  the  30th  April,  but,  having  been  omitted  by  mistake,  had 
been  inserted  at  the  solicitation  of  the  solicitor  of  the  opposite  party,  in  consequence 
of  which  his  client  did  not  attend. 

Anderson,  O.,  contra.  This  is  in  the  nature  of  an  application  for  a  rehearing,  and 
should  be  made  upon  petition  before  the  Lord  Chief  Baron  only,  and  not  by  motion 
to  the  full  Court.  Upon  petition  the  party  applying  de-[512]-posits  101.  for  costs, 
and  the  object  of  this  application  is  to  avoid  that  deposit.  The  affidavit,  however,  is 
insufficient ;  for  it  does  not  state  that  the  parties  would  have  attended  had  they 
known  that  the  cause  was  in  the  paper. 

Alexander,  L.  C.  B.  It  seems  to  be  the  impression  of  the  Court  that,  unless 
the  solicitor  for  the  defendant  was  surpi-ised  by  the  cause  being  in  the  paper  of  the 
30th  April,  and  would,  had  he  known  of  that  fact,  have  attended  the  hearing,  which 
must  be  veiified  by  affidavit,  the  proceedings  ought  not  to  be  stayed ;  but  that,  if 
such  a!i  affidavit  can  be  made,  the  cause  should  be  restored  to  the  paper.  I  am  not 
aware  of  a  petition  being  necessary  for  this  purpose  ;  but,  during  my  practice  in  the 
Court  of  Chancery,  I  always  understood  that  a  petition  was  to  carry  a  decree  into 
effect,  all  interlocutory  matters  being  disposed  of  upon  motion. 

The  affidavit  was  subsequently  produced,  and  it  was  ordered  that  the  cause  be 
restored  to  the  paper. 

Exchequer  Chamber  in  Equity.    Before  the  Lord  Chief  Baron. 

Ward  and  Others  v.  Bevil  and  Others.  May  1st,  June  30th,  1827. — Devise  of 
a  freehold  estate  to  the  testator's  illegitimate  son  William,  "  To  have  and  to  hold 
during  the  term  of  his  natural  life,  and  in  case  he  has  issue,  then  it  is  my  will 
they  should  jointly  inherit  the  same  after  his  decease."  In  a  subsequent  part  of 
the' will,  the  testator  devised  and  bequeathed  the  rest  and  residue  of  his  effects, 
real  and  personal,  not  thereinbefore  disposed  of,  to  his  said  son,  "  but  in  case  my 
son  William  dies  without  issue,  then  it  is  my  will  that  the  whole  of  my  property 
be  ascertained,"  and  (after  bequeathing  certain  legacies  and  annuities),  "the  rest 
and  residue  of  my  property,  together  with  the  before  mentioned  annuities  as 
they  drop  off,  I  give  in  equal  proportions  to  A.  and  B." — Held,  that  the  illegiti- 
mate son  took  an  estate  tail  in  the  real  estate,  and  an  absolute  interest  in  the 
personalty. 

William  Slade,  by  his  will,  dated  1st  of  November,  1814,  duly  executed  and 
attested  to  pass  real  estates  [513]  by  devise,  gave  and  devised  as  follows  : — "  I  give 
and  devise  to  William,  my  son  by  Jane  Muttock,  all  that  my  messuage  and  tenement, 
called  by  the  name  of  Baldwins,  now  in  the  occupation  of  Thomas  Ward,  with  all  the 
lands  thereunto  belonging,  lying  and  being  in  the  parish  of  Stonham  Aspal,  or  in  any 
other  parish  adjoining,  in  the  aforesaid  county.  To  have  and  to  hold,  during  the  term 
of  his  natural  life  ;  and  in  case  he  has  issues,  then  it  is  uiy  will  they  should  jointly 
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inherit  the  same  after  his  decease.  I  also  give  and  bequeath  to  Jane  Mnttock,  now- 
living  with  me,  the  sum  of  151.  a-year  of  lawful  money,  during  the  term  of  her  natural 
life  ;  and  at  her  decease  to  revert  to  my  son  William.  I  also  give  and  bequeath  to 
the  poor  inhabitants  of  Stonham  Aspal,  at  one  month  after  my  decease,  51.  worth  of 
bread,  and  also  the  same  quantity  on  the  Christmas  Eves  of  the  five  succeeding  years. 
I  do  hereby  nominate,  constitute  and  appoint  Mr.  Jonathan  Doire,  Hen.  ;  Mr.  C.  P. 
Bevil,  of  Ipswich  ;  and  Mr.  Garnies  Catchpool,  of  Stonham  Aspal,  in  the  aforesaid 
county,  executors  of  this  my  last  will  and  testament,  contained  in  this  one  sheet  of 
paper ;  and  they  each,  by  this  my  last  will,  shall  be  entitled  to  the  sum  of  201.  of 
lawful  money,  for  the  execution  of  this  my  last  will  and  testament,  at  six  months 
after  my  decease  Also  I  will  and  ordain,  that  the  executors  of  this  my  last  will  and 
testament,  or  their  executors,  for  or  towards  the  perfoimance  of  my  said  testament, 
shall,  with  all  convenient  speed  after  my  decease,  dispo.se  of  all  my  household  furniture, 
goods,  chattels,  and  effects  :  likewise,  I  do  by  these  presents  give  to  my  .said  executors, 
or  their  executois,  full  power  and  authority  to  grant,  alien,  bargain,  sell,  convey,  and 
assure,  all  such  lands  and  messuages,  as  are  not  before  mentioned,  and  all  other  my 
cottages,  garden  ground  and  orchards  thereunto  belonging,  in  the  aforesaid  parish  of 
Stonham  Aspal,  to  any  person  or  persons  and  their  heii's  for  ever,  by  all  and  every 
such  lawful  ways  and  means  as  the  law  directs,  as  my  executors  [514]  shall  think 
proper  ;  finally,  all  the  rest  and  residue  of  my  effects  i-eal  and  personal,  whatsoever 
and  wheresoever,  as  are  not  hereinbefore  disposed  of,  likewise  all  my  money  and  notes, 
and  securities  for  money,  and  all  debts  due  and  owing  to  me  at  the  time  of  my  decease, 
after  paying  my  just  debts,  and  taking  care  for  the  payment  of  the  legacies,  I  do  give 
and  bequeath  to  William  my  son  ;  but  in  case  my  son  William  dies  without  issue, 
then  it  is  my  will  that  the  whole  of  my  property  be  ascertained,  and  also  to  pay  to 
Jane  Muttock  the  sum  301.  of  lawful  money  yearly,  daring  the  time  of  her  natural 
life;  also  I  give  and  bequeath  151.  worth  of  clothing  to  the  most  necessitous  inhabi- 
tants in  the  parish  of  Stonham  Aspal,  at  the  discretion  of  my  executors  hereinbefore 
mentioned  ;  I  also  give  and  bequeath  to  Samuel  Haywai'd  my  shopman,  the  sum  of 
201.  of  lawful  money  ;  it  is  also  my  will  and  desire  that  my  late  servant  Sarah  Wix, 
should  be  paid  such  monies  as  she  lent  to  my  son  William,  during  her  residence  with 
me ;  and  the  rest  and  residue  of  my  property,  together  with  the  before  mentioned 
annuities  as  they  drop  off,  I  give  and  bequeath  in  equal  proportions  to  Mary,  the  wife 
of  my  son  William,  and  Martha,  the  wife  of  Thomas  Ward  of  Stonham  Aspal." 

The  testator  died  in  November,  1819,  leaving  Martha  Ward  and  Mary  Slade,  the 
wife  of  William  Slade,  his  next  of  kin,  but  without  any  known  heir  at  law.  Jonathan 
Doire  having  died  in  the  testator's  lifetime,  his  will  was  proved  by  Charles  Perry 
Bevil  and  Garnies  Catchpool,  the  other  executors. 

On  the  testator's  death,  William  Slade,  the  son,  entered  into  the  possession  of  the 
testator's  real  estate,  and  continued  in  such  possession  until  the  year  1S21,  when  he 
died  without  issue,  but  having  made  a  will,  by  which  he  gave  and  bequeathed  all  his 
real  and  personal  estate  to  his  wife  Mary. 

In  Easter  Term,  1824,  Thomas  Ward,  and  Martha  his  wife,  filed  their  bill  against 
the  executors  and  trustees,  [515]  and  also  against  Mary  Slade,  the  widow  of  William 
Slade,  the  son  and  devisee,  and  Mark  Moyse,  and  his  Majesty's  Attorney-General, 
stating  the  will  of  the  testator,  William  Slade,  the  father,  and  the  several  facts  above 
stated,  and  alleging  that  Mary  Slade,  the  widow  of  the  son  and  devisee,  made  some 
claim  to  the  real  and  personal  estates  of  the  testator  ;  that  Mark  Moyse  also  claimed 
some  niterest  in  the  real  estate  under  some  conveyance  from  William  Slade,  the  son 
and  devisee  :  and  that  the  Attorney-General  claimed  the  property  as  escheated  to  the 
Crown.  The  bill  prayed  the  establishment  of  the  will  of  William  Slade,  the  father, 
and  a  declaration  that  he  had  well  and  sufficiently  devised  all  his  real  estates  to  the 
defendants,  C.  P.  Bevil  and  Garnies  Catchpool,  and  their  heirs  in  fee  simple  ;  and  that 
the  usual  accounts  might  be  taken  of  the  real  and  personal  estate  and  effects  of  the 
said  testator,  William  Slade,  the  father,  possessed  by  the  defendants,  Charles  Perry 
Bevil,  and  Garnies  Catchpool  respectively,  and  of  the  application  thereof,  and  that 
the  personal  estate  might  be  applied  in  a  due  course  of  administration,  and  the  clear 
residue  thereof  ascertained  ;  and  that  the  deeds  or  deed  executed  by  the  said  William 
Slade,  the  .son,  to  or  in  favour  of  the  said  Mark  Moyse,  affecting  the  freehold  estate 
and  premises  of  the  testator,  William  Slade  the  father,  might  be  declared  void,  and 
might  be  set  aside ;  and  that  the  defendants,  Charles  Perry  Bevil  and  Garnies  Catch- 
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pool,  might  be  decreed  to  proceed  forthwith  to  a  sale  of  all  the  said  first  named  testator's 
real  estates,  or  such  parts  thereof  as  were  by  his  will  directed  to  be  sold  ;  and  that  the 
clear  monies  to  arise  from  such  sale  or  sales,  might  be  declared  part  of  the  personal 
estate  and  eflects  of  the  said  testator,  and  that  the  plaintiffs  might  be  declared  abso- 
lutely entitled  to  one  clear  moiety  or  half  part  of  the  residue  of  the  said  personal  estate 
and  eti'ects,  so  to  be  ascertained  ;  and  that  the  same  might  be  paid  to  them  ;  and  in 
case  the  Court  should  not  think  tit  to  direct  a  sale  of  the  said  real  estate,  then  that 
the  [516]  said  real  estate,  or  such  part  thereof  as  should  not  be  directed  to  be  sold, 
might  be  ascertained,  and  the  plaintitt's  be  declared  entitled  absolutely  to  a  clear  moiety 
of  the  said  real  estate,  or  such  part  thereof  as  should  not  be  sold  ;  and  that  the  same 
might  be  ascertained  and  conveyed  to  the  plaiutifls. 

The  defendant,  Mary  Slade.by  her  answer  stilted,  that  in  Hilary  Term,  1821,  her 
late  husband  William  Slade,  by  the  name  of  William  Slade,  otherwise  Muttock,  suft'ered 
a  recovery  of  all  the  freehold  lands  comprised  in  the  said  will  of  his  father ;  and  the 
uses  of  which  recover}'  were  declared  foi'  the  benefit  of  the  defendant's  late  husband, 
by  the  name  of  William  Slade,  otherwise  Muttock,  his  heirs,  appointees  and  assigns  ; 
and  that  previoush'  to  such  recovery  being  suffered,  and  before  the  execution  of  the 
deeds  for  making  a  tenant  to  the  praecipe  for  suffering  the  same,  the  defendant's  late 
husband  executed  certain  other  deeds,  bearing  date  respectively  the  iOth  and  21st 
days  of  November,  1820,  by  the  name  of  William  Slade,  otherwise  Muttock,  whereby 
he  conveyed  all  the  said  freehold  lands  comprised  in  the  said  will,  unto  William  liansom, 
of  Stowmarket,  in  the  county  of  Suffolk,  gentleman,  and  his  heirs,  during  the  natural 
life  of  the  defendant's  said  late  husband,  to  the  use  of  defendant's  said  late  husband, 
and  his  assigns,  during  the  joint  natural  lives  of  himself  and  the  said  William  Ransom  ; 
and  after  the  determination  of  that  estate,  to  the  use  of  the  said  William  Ransom,  and 
his  heirs,  during  the  natural  life,  and  in  trust  for  defendant's  said  late  husband,  and 
his  assigns.  And  that  about  the  9th  day  of  March,  1821,  the  defendant's  said  late 
husband  executed  a  mortgage  to  Mark  Moyse,  of  all  or  part  of  the  freehold  premises 
comprised  in  the  said  will  of  the  said  testator.  And  the  defendant  believed  that  the 
said  Mark  Moyse  claimed  the  benefit  of  such  mortgage.  That  William  Slade,  other- 
wise Muttock,  died  on  the  29th  day  of  October,  1821,  having  first  duly  made  and 
published  his  last  will  and  testament  in  writing,  executed  and  attest  [517]-ed  as  by 
law  is  requiied,  to  pass  real  estates  by  devise,  bearing  date  the  27th  day  of  October, 
1821,  and  thereby,  after  nominating  and  appointing  the  defendant  executrix,  and  the 
said  Mark  Moyse,  together  with  Thomas  Grimwood,  executors  of  his  said  will,  and 
giving  the  said  Mark  Moyse  a  legacj'  of  51.,  and  the  said  Thomas  Grimwood  a  legacy 
of  lOUl.,  as  therein  mentioned ;  he  gave,  devised,  and  bequeathed  all  his  real  and 
personal  estate  and  effects  whatsoever,  and  of  what  nature  or  kind  soever,  which  should 
remain  after  payment  of  all  his  just  debts  and  funeral  and  testamentary  expenses, 
unto  the  defendant,  her  heirs,  executors,  administrators,  and  assigns,  to  and  for  her 
and  their  own  absolute  use  and  benefit. 

The  executors  of  William  Slade,  the  father,  submitted  to  act  as  the  Court  should 
direct. 

Evidence  was  entered  into  on  the  part  of  the  plaintiffs,  and  also  on  the  part  of  the 
defendant,  Mary  Slade.  1  he  evidence  on  the  part  of  the  former  went  to  prove  the 
will  of  the  testator,  William  Slade,  the  father,  the  relationship  of  the  plaintiff,  and 
the  facts,  that  William  Slade,  the  father,  died  without  legitimate  issue,  and  that  his 
heir  at  law  was  unknown.  The  evidence  on  the  part  of  Mary  Slade  proved  the  will 
of  William  Slade,  the  son  and  devisee,  the  recovery  suffered  by  him,  and  the  deed 
to  lead  the  uses  of  that  recovery,  mentioned  and  referred  to  in  the  answer  of  the 
defendant,  Mary  Slade. 

The  cause  now  came  on  for  hearing. 

Barber  and  Richmond  for  the  plaintiffs.  The  first  question  which  arises  is,  what 
estate  William  Slade,  the  son,  took  in  the  estate  called  Baldwins,  that  is,  whether  he 
took  an  estate  foi-  life,  or  in  tail,  or  in  fee  with  an  executory  devise  over  in  the  event 
of  his  having  no  child  living  at  his  death  ;  and  the  construction  of  this  will  be  governed 
by  the  residuary  clause.  It  is  clear,  that  he  did  not  take  an  absolute  estate  in  fee  ;  and 
the  words  of  the  devise  "to  him  during  the  term  of  his  natural  life,  and  in  case  he  has 
[518]  issues,  it  is  my  will  they  should  jointly  inherit  after  his  decease,"  do  not  give 
him  an  estate  tail,  but  amount  to  an  executory  devise  over  in  the  event  of  his  having 
no  issue  living  at  his  death.     Boe  deni.  Sheers  v.  Jfffery  (7  T.  R.  589);  Doc  dem.  Smith 
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V.  JVchher  {\  Barn.  &  Aid.  713)  ;  Forth  v.  Chapman  (I  P.  W.  663);  Doe  v.  Bimisall 
(6  T.  K.  30);  Kirkpatrick  v.  Kirkpatrick  (13  Ves.  476).  It  is  evident  that  much 
reliance  was  not  placed  on  its  being  an  estate  tail,  from  the  precaution  taken  by 
William  Slade  to  guard  against  the  recovery  operating  as  a  forfeiture.  No  estate  is 
given  to  the  issues,  and  it  is  clear  they  could  not  take  for  life.  It  is  true,  that  in 
Doe  V.  Applin  (4  T.  E.  82),  under  a  devise  to  A.  for  life,  and  after  his  decease  to  and 
amongst  his  issue,  and  in  default  of  issue  then  over,  the  Court  held  A.  to  take  an 
estate  tail,  rejecting  the  words  "  and  amongst,"  in  order  to  afl'ect  what  was  considered 
the  testator's  general  intention.  In  the  subsequent  case  of  Bnrnsall  v.  Dam/  (1  Bos. 
&  P.  215),  Chief  Justice  Eyre,  in  alluding  to  Doe  v.  Applin,  expressed  his  disapproba- 
tion of  the  words  "and  amongst"  having  been  rejected  in  that  case,  and  declined  to 
follow  it. 

Another  objection  to  the  present  devise  being  treated  as  an  estate  tail,  is  the 
power  and  authority  given  to  the  executors  to  sell  the  real  estate,  a  power  wholly 
inconsistent  with  the  notion  of  an  estate  tail  ;  indeed,  the  testator  evidently  considers 
that  he  had  absolutely  disposed  of  the  whole  of  his  estate.  It  is  true,  that  the  Courts 
of  law  might  consider  the  power  merel}'  as  an  authority  for  the  trustee,  with  the 
consent  of  the  devisee,  to  sell ;  but  it  is  apprehended  that  a  Court  of  Equity  would 
treat  it  as  an  imperative  trust.  It  would  be  absurd  to  contend  that  William  Slade 
took  an  estate  tail  in  the  real  estate,  and  only  an  estate  for  life  in  the  personalty. 
The  aniniities  and  legacy  for  clothing  to  the  poor  shew  the  [519]  proximate  event 
on  which  they  were  to  take  place,  viz.  the  death  of  William  Slade  without  leaving 
issue.  There  is  a  marked  distinction  in  the  will  between  those  annuities  and  bequests 
which  the  testator  intends  to  take  effect  immediately  after  his  own  decease,  and  those 
which  he  means  to  take  effect  after  the  termination  of  the  first  bequest.  He  refers 
to  both  classes,  however,  in  the  residuary  clause,  and  intends  that  they  should  drop 
in  for  the  benefit  of  the  parties  ultimately  entitled  to  the  residue.  Whatever  may 
appear  to  have  passed  under  the  residuary  clause,  clearly  belongs  to  the  plaintiffs. 

Preston  and  Lovat  for  the  defendant  Mary  Slade.  The  first  point  contended  by 
us  is,  that  William  Slade  took  not  merely  an  estate  for  life,  but  an  estate  tail  in  the 
estate  called  Baldwins.  The  word  "issues"  in  the  will,  must  be  read  issue  ;  and  the 
word  "jointly,"  must  be  omitted  ;  for,  otherwise,  it  could  not  be  contended  that  this 
was  a  present  estate  tail.  Here,  there  is  a  gift  to  William  Slade  for  life,  in  the  first 
instance.  At  the  date  of  the  will,  William  had  only  one  child,  issues  could  not  there- 
fore be  con.sidered  as  designatio  personse,  "  in  case  he  has  issues,  they  shall  inherit ; " 
the  word  "  inherit "  shews  that  the  persons  to  take  were  issue  in  the  general  and 
extended  sense  of  the  word,  and  who  were  to  take  as  heirs  by  descent  and  not  by 
purchase.  If  William  Slade  took  only  an  estate  for  life,  his  issue  could  take  no 
interest ;  for  unless  he  had  an  estate  of  inheritance,  how  could  they  inherit  1  The 
word  "children,"  as  a  class,  has  been  held  to  give  an  estate  tail,  but  here  the  word  is 
much  stronger,  being  "  issues,"  which  means  lineal  descendants  ad  infinitum,  all  possible 
descendants,  and  not  merely  children,  or  the  first  generation.  The  word  "jointly," 
used  in  the  will,  must  mean  "all,"  or  else  must  be  wholly  rejected;  and  if  rejected,  it 
is  clear,  beyond  dispute,  that  William  Slade,  the  son,  took  an  estate  tail. 

[520]  It  is  a  settled  rule,  that  the  general  intention  shall  not  be  contravened  by  a 
single  unintelligible  word,  to  which  sense  cannot  be  given.  The  word  "jointly,"  could 
not  mean  jointly  in  its  true  grammatical  sense  ;  for  then  all,  not  only  those  of  the 
first  generation,  but  of  all  subsequent  generations,  would  inherit  jointly,  which  could 
not  be:  by  "jointly,"  therefore,  must  have  been  intended  issue  generally,  ad 
infinitum. 

It  is  a  settled  rule,  that  a  devise  may,  in  favour  of  the  intention,  include  all 
possible  issue,  though  in  terms  a  particular  class  only  is  included.  Robinson  v.  Robinson 
(1  Burr.  38;  2  Ves.  225).  This  principle  was  recognized  in  Jessm  v.  irright 
(2  Bligh,  2).  In  Doe  v.  Siiiith  (7  T.  R.  531),  Lord  Kenyon  expressly  states,  that 
in  Robinson  v.  Robinson,  beyond  all  doubt,  the  testator  expressly  meant  that  the  first 
taker  should  take  only  an  estate  for  life,  because  he  said  so  in  express  terms ;  but 
this  appearing  to  be  inconsistent  with  his  general  intent,  as  expressed  in  the  sub- 
sequent parts  of  his  will,  it  was  determined  both  by  the  Court  of  King's  Bench,  and 
afterwards  by  the  House  of  Lords,  that  the  first  taker  took  an  estate  tail,  in  order  to 
effectuate  the  general  intent,  notwithstanding  the  words  of  the  will  were,  to  the  first 
taker,  "  for  and  during  the  term  of  his  natural  life,  and  no  longer."     In  Doe  v.  Cooper 
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(1  East,  229),  the  devise  was  to  one  for  life  only,  and  after  his  decease  to  his  issue  as 
tenants  in  common,  and  in  case  he  should  die  without  issue,  over ;  the  Court  held  this 
an  estate  tail  by  implication,  because  cross  remainders  among  the  children  could  not 
be  implied  ;  and  though  it  appeared  to  be  the  particular  intent  of  the  devisee  to  give 
an  estate  for  life  only  to  the  first  taker,  yet,  that  intent  being  inconsistent,  was 
disregarded. 

The  only  case  in  opposition  to  this  is  Doe  dem.  Strong  v.  Goff  {\\  East,  668),  which 
has  been  over-ruled  by  Jesson  v.  U'nght.{f)  [521]  and  Doe.  v.  Harvey  (4  B.  &  C.  610). 
In  Forth  v.  Chapman  (IP.  W.  663),  a  gift  to  a  man  and  his  heir,  and  if  he  should  die 
without  issue  then  over,  was  held  to  be  an  estate  tail  as  to  real  estate  in  favour  of  the 
issue,  and  that  the  intent  might  take  place.  Doe  v.  Burnsall  (6  T.  K.  30),  was  a  devise 
to  one  for  life  and  to  her  issue,  but  in  default  of  such  issue,  or  being  such,  if  such 
issue  died  under  twenty-one,  then  over.  That  was,  therefore,  a  devise  wholly  incon- 
sistent with  an  estate  tail,  as  the  issue  might  take  the  fee  as  purchasers  :  the  estate 
was  to  determine  by  their  death  under  twenty-one.  An  estate  tail  goes  through  all 
the  issue  to  the  utmost  length  of  time.  In  lioe  v.  Jeffery  (7  T.  K.  5S9),  there  was  a 
devise  to  T.  F.  and  his  heirs  for  ever,  and  in  case  he  should  die  and  leave  no  issue, 
then  over ;  and  the  only  inquiry  in  that  case  was,  whether  the  limitation  over  was  too 
remote :  that  case  is  referrible  therefore  to  the  law  under  the  learning  of  executory 
devises,  and  not  of  estates  tail. 

The  construction  contended  for  on  the  opposite  side  is,  that  the  real  estate  and 
the  personal  estate  must  go  piecemeal.  As  to  the  real  estate,  a  reasonable  construc- 
tion can  be  put  upon  the  devise.  It  is  a  clear  principle  of  law,  that  an  executory 
devise  cannot  take  effect,  except  to  give  effect  to  a  will,  or  part  of  a  will  which  would 
otherwise  be  inoperative.  Executory  devises  were  unknown  in  ancient  times.  The 
gift  of  the  personal  estate,  in  the  present  case,  is  clearly  void  for  remoteness ;  the 
word  "leaving"  which  was  in  Fui'th  v.  Chapman,  and  upon  which  that  case  in  some 
measure  turned,  not  being  to  be  found  here.  The  devise  to  William  Slade,  was  of  an 
estate  tail  by  implication  in  the  freehold ;  and  with  respect  to  the  personal  property, 
William  Slade  took  an  absolute  interest  in  it,  under  the  established  rule,  that  anj' 
bequest  of  personal  pro[)erty,  which,  if  applied  to  real  estate,  would  give  an  estate 
tail,  passes  an  absolute  interest  in  the  personalty. 

[522]  Kolfe  for  Moyse,  the  mortgagee.  Argued  that  if  the  construction  con- 
tended for  by  the  plaintiff,  that  the  devise  to  William  Slade  was  a  fee,  with  an 
executory  devise  over  in  an  event  which  had  happened,  were  the  true  construction, 
but  which  he  insisted  it  was  not ;  yet,  this  Court  had  no  right  to  interfere  as  against 
the  mortgagee,  but  the  plaintiffs  must  be  left  to  their  remedy  at  law  ;  and  the  mere 
charge  of  debts  would  not  enable  them  to  withdraw  the  case  from  the  proper  tribunal 
to  a  Court  of  Equity.     And  he  referred  to  Barlow  v.  Salter  (17  Ves.  479). 

Barber  in  reply.  None  of  the  authorities  cited  for  the  defendant,  Mary  Slade, 
expressly  apply.  In  the  present  case,  there  is  no  proviso  in  case  William  Slade  shall  not 
leave  issue,  or  in  default  of  issue,  which  are  to  be  found  in  Jesson  and  IFright,  and  all 
the  other  cases  which  have  been  cited.  In  Jesson  v.  IFright,  the  Court  was  also  much 
perplexed  as  to  the  mode  in  which  the  issue  would  take,  the  limitation  being  to  them 
as  tenants  in  common  ;  a  ditiiculty  which  Lord  Kenyoii  seemed  to  have  felt  in  Doe  v. 
Cooper,  when  he  observed  that  cross  remainders  could  not  be  implied  in  that  case. 
But  no  such  perplexity  arises  in  the  present  instance.  The  direction  in  the  will  for 
ascertaining  the  testator's  residuary  property,  and  the  bequest  of  the  annuities,  clearly 
had  reference  to  the  death  of  William  Slade,  and  could  not  apply  to  an  indefinite 
failure  of  issue,  but  must,  of  necessity,  mean  issue  of  his  body,  living  at  his  death. 
But,  at  all  events,  the  residuary  clause  had  the  effect  of  giving  a  fee  in  the  real  estate, 
with  an  executory  devise  over,  which  could  not  be  barred  by  the  recovery.  He  also 
cited  in  the  course  of  the  argument  Uogan  v.  Jnckxon  (3  Bro.  H.  C.  166). 

Alexander,  L.  C.  B.  I  his  is  a  bill  by  William  Ward  ^523]  and  his  wife,  against 
the  devisees  and  executors  named  in  the  will  of  >\  illiam  Slade,  to  carry  into  execution 
the  trusts  of  his  will.  1  he  plaintiffs  are  the  devisees  in  remainder,  as  they  contend, 
after  certain  piior  estates  devised  by  the  will  of  .Slade.  Besides  the  trustees  of  the 
will,  Mary  Slade,  the  widow  of  William  Slade  otherwise  Mattock,  a  devisee  under  the 
will  of  William  .Slade,  and  also  Robert  Moyse,  a  mortgagee  under  that  devisee,  are 

(/)  2  Bligh,  2.     See  the  observations  of  Lord  Redesdale,  p.  58. 
Ex.  Div.  IV.— 25* 
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made  parties  ;  Mary  Slade  also  claims  to  be  entitled  under  the  will  of  William  Slade, 
otherwise  Mattock,  to  the  freehold  estate  in  fee,  in  consequence  of  a  recovery  suffered 
by  him  ;  she  also  claims  under  his  will  to  be  entitled  to  the  personal  estate  of  William 
Slade,  to  which,  as  she  alleges,  William  Slade,  otherwise  Mattock,  became  entitled 
undei-  the  will  of  William  Slade. 

On  the  part  of  the  plaintiffs  it  is  contended,  that  William  Slade,  otherwise  Mattock, 
took  only  an  estate  for  life  in  the  real  and  personal  estate,  or  else  an  estate  in  fee  in 
the  former,  with  an  executory  devise  over  to  the  plaintiffs  in  default  of  his  leaving 
issue  at  his  death  ;  and  that  he  took  only  an  interest  for  life  in  the  personalty.  There 
being  no  heir  at  law  to  the  testator,  the  Attorney-General  has  been  made  a  party. 

I  have  said  that  William  Mattock,  otherwise  William  Slade,  suffered  a  recovery, 
and  if  he  was  tenant  in  tail,  the  plaintiffs  have,  therefore,  no  interest.  The  cases 
upon  the  subject  are  numerous,  and  in  some  instances  they  are  not  very  easily  to  be 
understood  or  reconciled.  There  appears  to  me,  however,  to  be  no  real  difficulty  in 
the  present  case. 

The  will  begins  thus : — "  I  William  Slade,  as  to  my  worldly  estate,  I  dispose 
thereof  as  follows,  viz.  in  the  first  place,  I  direct  that  all  my  just  debts,  funeral  and 
testamentary  expenses,  be  paid  as  soon  as  convenient  after  my  decease ;  first,  I  give 
and  devise  to  William,  my  son  by  Jane  Mattock,  all  that  my  messuage  and  tenement 
called  by  the  name  of  Baldwins,  now  in  the  occupation  of  Thomas  Ward,  with  all  the 
[524]  lands  thereunto  belonging,  lying  and  being  in  the  parish  of  Stonhani  Aspal,  or 
in  any  other  parish  adjoining,  in  the  aforesaid  county,  to  have  and  to  hold,  during 
the  term  of  his  natural  life,  and  in  case  he  has  issues,  then  it  is  my  will  they  should 
jointly  inherit  the  same  after  his  decease." 

There  is  no  devise  over  in  this  particular  part  of  the  will. 

The  testator  then  gives  several  legacies,  and  pioceeds,  "and  I  will  and  ordain  that 
the  executors  of  this  my  will  for  or  towards  the  performance  thereof,  shall,  with  all 
convenient  speed  after  my  decease,  dispose  of  all  my  household  fui'uiture,  goods, 
chattels,  and  effects,"  and  then  comes,  for  the  present  purpose,  the  most  important 
clause  in  the  will :  "  finally,  all  the  rest  and  residue  of  my  effects,  real  and  personal, 
whatsoever  and  wheresoever,  not  hereinbefore  disposed  of,  likewise  all  my  money, 
and  notes,  and  securities  for  money,  and  all  debts  due  and  owing  to  me  at  the  time 
of  my  decease,  after  paying  my  just  debts,  and  taking  care  for  the  payment  of  my 
legacies,  I  do  give  and  bequeath  to  William,  my  son  ;  but  in  case  my  son  William  dies 
without  issue,  then  it  is  my  will  that  the  whole  of  my  property  be  ascertained  ; "  and 
after  giving  several  other  legacies,  the  testator  proceeds,  "and  the  rest  and  residue  of 
my  property,  togethei'  with  the  before-mentioned  annuities,  as  they  drop  off,  I  give 
and  bequeath  in  equal  proportions  to  Mary  the  wife  of  my  son  William,  and  Martha, 
the  wife  of  Thomas  Ward,  of  Stonham  Aspal."  There  is  nothing  more  in  the  will 
having  any  reference  to  the  estate  devised  in  the  first  clause. 

Thei'c  can  be  no  doubt  that  the  words  in  the  first  clause,  if  taken  alone,  and  without 
any  more,  would  give  William  Slade  merely  an  estate  for  life  ;  and  if  he  had  issues, 
such  issues  wei'e  to  take  jointly  ;  there  is  no  devise  in  fee,  nor  any  words  which  could 
be  considered  to  enlarge  the  devise  into  a  devise  in  fee.  William  died  without  issue ; 
whatever  estate,  therefore,  was  intended  for  his  issue,  is  wholly  out  of  the  question. 
It  is  clear,  that  whatever  interest  was  not  given  under  those  words  must  be  considered 
as  included  in  the  [525]  subsequent  devise,  and  the  whole  construction  turns  upon 
the  subsequent  and  residuary  devise. 

1  have  looked  into  all  the  cases  which  have  been  cited,  and  a  great  many  more, 
and  it  seems  accordant  with  all  of  them,  to  hold  the  estate  of  William  Slade  an  estate 
tail  in  the  freehold.  If  William  Slade  took  an  estate  tail,  there  seems  to  be  no  doubt, 
indeed  it  is  not  disputed,  that  it  was  barred  by  the  recovery  suffered  by  him. 

As  to  the  personal  estate,  that  seems  to  be  included  in,  and  governed  by,  the  same 
devise.  It  is  a  settled  rule,  that  a  devise,  which,  if  it  was  of  a  "freehold  estate,  would 
have  the  eflect  of  giving  an  estate  tail,  gives  an  absolute  interest  in  personal  chattels. 
The  general  rule  is  stated  by  Sir  William  Grant,  in  Barlim  v.  SalJei-  (17  Ves.  479). 
In  that  case  the  testatrix  gave  all  her  estates,  real  and  pei-sonal,  to  her  daughter  and 
her  heirs,  and  in  case  she  died  without  issue,  all  to  be  divided  between  four  nephews 
and  nieces  ;  and  Sir  William  Grant  appears  to  have  come  to  that,  which  seems  to  be 
the  right,  conclusion.  He  obsei-ves,  "in  whatever  sense  the  word  all  is  to  be  under- 
stood, it  is  equally  necessary  to  decide  the  meaning  of  the  words  in  case  she  dies 
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without  issue,  whether  they  are  to  be  construed  to  mean  without  issue  generally,  or 
at  the  time  of  the  daughter's  death.  If  the  bequest  over  be  too  remote,  it  will  be 
unnecessary  to  detemiine  what  description  of  propeity  is  comprehended  in  it.  It 
appears  in  some  of  the  early  cases,  that  the  judges  inclined  to  hold  these  words  to 
mean,  without  issue  at  the  death  of  the  person  named  ;  but  ever  since  the  case  of 
Beauclerk  v.  Dormer  (2  Atk.  308),  a  different  rule  has  prevailed,  and  it  is  now  settled, 
that  unless  there  are  expressions  or  circumstiinces  from  which  it  can  be  collected  that 
these  words  are  used  in  a  more  confined  sense,  they  are  to  have  their  legal  significa- 
tion, viz.  death  without  issue  generally." 

In  the  present  case  there  do  not  appear  to  be  any  expressions  or  circumstances 
sufficient  to  induce  me  to  construe  [526]  them  as  contracting  the  legal  signification 
of  the  words,  "and  in  case  he  has  issues,  it  is  my  will  they  should  jointly  inheiit  the 
same  after  his  decease,"  so  as  to  make  it  a  dying  without  issue  within  a  limited  period, 
such  as  the  time  of  his  decease.  The  words  "leaving  issue,"  or  "among  such  issue," 
which  are  to  be  found  in  many  of  the  cases,  and  which  seem  to  have  influenced  some 
of  the  decisions,  or  any  words  tantamount  thereto,  are  not  to  be  found  in  the 
present  case. 

It  has  been  very  strongly  argued,  that  the  testator  must  have  clearly  intended  a 
dying  without  issue  living  at  the  death  of  William  Slade,  otherwise  Mattock  ;  and  in 
support  of  that  construction,  the  bequests  of  the  annuities  and  legacies  have  been 
called  in  aid.  It  appears  to  me,  however,  that  the  case  of  Barlow  v.  Salter,  is  a  most 
decisive  authority  on  that  point,  especially  as  I  entirely  concur  in  the  reasoning  on 
which  Sir  William  Grant  founded  his  judgment.  In  that  case  there  was  not  only  an 
annuity,  as  in  the  present  instance,  but  what  is  much  stronger,  a  part  of  the  fund  was 
limited  over :  and  yet  Sir  William  Grant  expressly  observes  "  Where  nothing  but  a 
life  interest  is  given  over,  the  failure  of  issue  must  necessarily  be  intended  a  failure 
within  the  compass  of  that  life ;  but  where  the  entire  interest  is  given  over,  the  mere 
circumstance  that  one  taker  is  confined  to  a  life  interest,  furnishes  no  indication  of  an 
intention  to  make  the  whole  bequest  depend  upon  the  existence  of  that  person  at  the 
time  when  the  event  happens,  on  which  the  limitation  over  is  to  take  effect :  when  a 
remainder  for  life  has  been  limited  after  an  estate  tail,  it  never  was  argued  that  an  estate 
tail  could  not  really  be  meant  to  be  given,  because  of  the  improVjability  of  intending 
a  personal  provision  for  one  person  after  the  indefinite  failure  of  issue  of  another." 
Now,  if  a  gift  of  a  part  of  the  capital  itself  will  not  (under  such  circumstances)  have 
the  efi"ect  of  converting  it  into  an  estate  for  life,  how  can  it  be  said  that  a  mere  bequest 
of  an  annuity  will  have  that  effect?  To  hold  so,  would  be  in  [527]  direct  opposition 
to  the  authority  of  that  case,  and  to  all  the  principal  authorities  upon  the  subject.  It 
seems  to  me,  that  no  doubt  can  be  entertained  that  William  Slade  took  an  estate  tail, 
and  having  barred  that  estate  tail  by  the  recovery,  he  had  an  absolute  power  of 
disposal  over  the  real  estate,  and  that  he  had  an  absolute  interest  in  the  personalty, 
and  that  consequently  he  was  entitled  to  dispose  of  the  whole  in  such  a  manner  as  he 
thought  fit.  I  am  of  opinion  the  bill  must  be  dismissed  ;  and  I  must  confess,  after 
consulting  the  authorities,  I  consider  this  to  be  a  very  clear  case.  The  cases  seem 
to  me  to  be  all  uniform,  except  Doe  v.  Goff,  which  has  been  expres.sly  over-ruled  by 
Lord  Eedesdale.  The  case  seems  to  me  to  be  so  clear,  that  I  think  the  plaintiff  must 
pay  the  costs  of  all  parties. 


Exchequer  in  Equity.     Before  the  Whole  Court. 

Wright  v.  Southwood,  and  Other  Causes.  Exch.  Ch.  in  Eq.  Friday,  June 
27th,  1827. — W'here  a  solicitor,  engaged  in  various  suits,  obtained  payment  out 
of  Court  of  a  sum  of  money  standing  in  trust  in  the  cause,  and  retained  it 
towards  his  costs,  and  upon  a  subsequent  taxation  of  his  bill  it  appeared  that,  at 
the  time  he  obtained  payment  of  the  money,  he  had,  in  fact,  been  already  over- 
paid ;  the  Court  refused,  upon  a  motion  for  that  purpose,  to  charge  him  with 
interest,  the  parties  having  made  considerable  delay  before  they  taxed  the  costs, 
and  there  being  no  fraud  or  laches  imputable  to  the  solicitor. — Where  exceptions 
are  taken  to  the  Master's  certificate  of  the  taxation  of  costs,  on  the  ground  that 
he  has  not  charged  the  solicitor  with  all  the  monies  received  by  him,  with  which 
he  ought  to  have  been  charged,  and  such  exceptions  are  allowed,  and  the  Master 
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directed  to  review  his  report  in  that  respect ;  the  Court  does  not  give  the  excep- 
tant the  costs  of  such  proceedings,  on  the  ground,  that  they  are  necessary  to  correct 
a  mistake  or  misapprehension  of  the  Master. 

Bickersteth  and  Stinton  moved  for  a  reference  to  the  Master,  to  ta.x  the  plaintiffs 
their  costs  of  certain  objections  and  exceptions,  and  of  the  argument  of  those  exceptions, 
and  the  order  made  on  such  argument,  and  the  Master's  certificate  in  pursuance  thereof  ; 
and  al.so  for  a  [528]  reference  to  the  Master  to  calculate  interest  upon  two  several 
sums  of  5281.  4s.  3d.  and  6-31.  by  the  Master's  certificate  found  to  be  due  from  A.  B., 
surviving  partner  of  C.  D.  and  E.  F.,  the  late  solicitors  for  the  plaintiff's,  from  the 
22d  May  1S22,  at  the  rate  of  5  per  cent.  ;  and  that  the  Master  might  also  tax  the 
costs  of  and  occasioned  by  such  calculation  of  interest ;  and  that  the  amount  of  such 
several  costs  and  interest  might  be  added  to  the  sum  of  6951.  15s.  9d.,  found  to  be 
due  by  the  Master's  certificates  from  the  said  A.  B.  to  the  plaintiffs,  and  be  paid  by 
the  said  A.  B  to  the  plaintiffs. 

It  appeared  from  the  affidavits  filed  in  support  of  the  motion,  that  this  was  a  suit 
by  a  lessee  of  tithes  and  his  assignees,  against  a  number  of  occupiers,  for  an  account 
and  satisfaction  of  the  tithes  due  from  them.  In  May,  1820,  it  became,  from  circum- 
stances, desirable  to  supersede  the  commission  of  bankrupt  against  the  lessee,  and  to 
make  a  composition  with  his  creditors  ;  and,  with  that  view,  the  assignees  of  the  lessee 
requested  the  then  solicitors  of  the  plaintiffs  to  give  them  the  probable  amount  of 
their  costs  in  the  several  suits  then  depending,  allowing  for  all  possible  contingencies ; 
and  after  .some  calculation,  E.  F.,  one  of  the  partners,  since  deceased,  fixed  upon  the 
sum  of  27001.  as  the  probable  amount  of  such  costs  and  charges. 

The  defendants  in  the  tithe  suits  appealed  to  the  House  of  Lords,  and  such  appeal 
was  decided  in  favour  of  the  lessee  in  the  year  1822,  but  without  costs  on  either  side; 
and  which  decision  the  affidavits  on  the  part  of  the  plain  till"  represented  to  have  pro- 
duced an  observation  from  E.  F.,  that  it  would  not  make  a  difference  in  his  costs  of 
more  than  1001.  The  affidavits  on  the  part  of  the  plaintiff  further  stated,  that  in  and 
before  May,  1822,  A.  B.  &  Co.  had  received  several  sums  of  money  for  costs  from  the 
defendants  in  the  suit,  and  had  received  other  sums  of  money  [529]  from  the  plaintiff, 
to  the  amount  of  29931.  I7s.  lOd.  and  no  further  costs  were  subsequently  incurred. 
That  in  Maj%  1822,  a  sum  of  6971.  3s.  6d.,  standing  in  the  name  of  the  Accountant- 
General  in  trust,  in  this  cause,  was  received  by  Messrs.  A.  B.  &  Co.  That  about  the 
middle  of  the  year,  1823,  Messrs.  A.  B.  &  Co.  delivered  their  bills  of  costs  to  the 
plaintiffs,  amounting  in  the  whole  to  36721.  10s.  8d.,  making  an  apparent  balance  due 
to  them  of  6181.  17s.  6d.  And,  in  July  1825,  the  plaintiffs  obtained  an  order  for 
A.  B.,  as  the  surviving  partner  of  A.  B.  &  Co.,  to  deliver  his  bill  of  costs,  giving  credit 
for  all  monies  received  for  or  on  account  of  the  plaintiffs  :  and  it  was  referred  to  the 
Master  to  tax  such  bills. 

The  Ma.ster  by  his  certificate  dated  23d  Apiil,  1827,  certified  that  he  had  taxed 
the  bills  at  27291.  12s  3d.,  and  after  stating  certain  accounts  between  the  parties,  he 
stated  a  balance  to  be  due  from  A.  B.  as  surviving  partner  of  A.  B.  &  Co.  to  the 
plaintiffs  of  5281.  4s.  3d.  to  which  he  added  1041.  lis.  6d.  for  the  costs  of  taxing  the 
bills,  making  altogether  6321.  15s.  9d.  The  plaintifi's  excepted  to  the  Master's  certifi- 
cate, on  the  ground  that  he  had  not  charged  A.  B.  with  a  sum  of  631.  an  old  balance, 
alleged  to  be  in  the  hands  of  A.  B.  &  Co.,  and  had  not  disallowed  certain  charges  made 
in  their  bills.  And  on  the  argument  of  those  exceptions,  it  was  referred  back  to  the 
Master  to  review  his  certificate  as  to  the  sum  of  631.  The  Master,  by  his  further 
certificate,  dated  the  2d  June,  1827,  accordingly  charged  A.  B.  with  the  said  sum  of 
631.  the  same  making  with  the  6321.  15s.  9d.,  the  balance  stated  by  his  first,  certificate, 
6951.  15s.  9d 

An  affidavit  was  made  by  A.  B.,  the  surviving  partner,  that  the  management  of 
the  business  had  been  wholly  left  to  E.  F.,  who  was  the  only  person  capable  of  giving 
the  necessary  explanation  on  the  subject,  but  that  he  had  been  dead  for  some  years. 
A.  B.,  by  this  affidavit,  also  denied  that  he  [530]  knew  that  any  balance  was  due  to 
the  plaintilis  at  the  time  of  the  taxation  ;  and  also  suggested  that  if  E.  F.  had  been 
living,  the  bills  of  costs  would  probably  have  been  to  a  much  larger  amount,  as,  from 
his  death,  the  probability  was,  that  numerous  charges  were  omitted. 

The  object  of  the  present  application  was  to  charge  A.  B.  with  interest  on  the 
5281.  4s.  3d.  and  631.  the  balance  due  from  A.  B.  &  Co.,  from  the  22d  Mav,  1822, 
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when  the  sum  of  6971.  3s.  6d.  was  received  by  them  from  the  Accountant-General,  on 
the  ground  that  such  sum  bad  been  unneces-sarily  and  improperly  received  and  retained 
by  them,  and  without  any  probability  of  their  costs  amounting  to  it. 

In  support  of  the  application,  Bickersteth  and  Stintou  strongly  urged  the  conclu- 
sion, that  the  money  had  unnecessarily  been  received  from  the  Accountant-General,  to 
be  drawn  from  the  circumstances  of  E.  F.  having  computed  the  probable  amount  of 
the  costs,  including  every  contingency,  at  a  sum  a  few  pounds  less  than  the  sum  taxed 
by  the  Master,  notwithstanding  the  additional  e.xpense  of  the  appeal  to  the  House  of 
Lords.  And  they  contended  that  the  money  having  been  received  and  retained  by 
A.  B.  &  Co.,  it  was  but  reasonable  that  they  should  account  for  that  interest  which 
the  plaintirt's  would  have  derived  if  the  money  had  not  been  so  withdrawn.  They 
admitted,  however,  that  no  precedent  could  be  found  for  the  application. 

Knight,  in  opposition  to  the  motion,  relied  on  the  affidavit  of  A  B.,  and  contended 
that  interest  was  not  payable  for  money  due  from,  or  remaining  in  the  hands  of  any 
person,  except  where  a  security  had  been  given  or  in  those  cases  where  there  had  been 
an  express  promise  to  pay  interest,  or  where  interest  was  payable  on  a  balance  due 
according  to  the  usage  or  custom  of  trade  ;  within  none  of  which  [531]  principles  did 
the  present  case  come  ;  and  he  referred  to  Calton  v.  Bragg  (15  East,  22-t),  De  Havilaiul 
y.  Bowerbank  (1  Campb.  50),  Gordon  v.  Swan  (12  East,  419),  Higgins  v.  Sargent  (2  B.  & 
C.  348),  Bell  v.  Free.(e) 

Bickerst«th  in  reply,  contended  that  the  eases  cited  had  no  application,  and  dis- 
tinguished this  from  the  case  of  money  due  from,  or  remaining  in  the  hands  of  a  party 
without  any  security,  or  any  contract  for  the  payment  of  interest  ;  on  the  ground, 
that  the  party  here  had  unnecessarily  and  improperly  received  money,  which  but  for 
his  improper  receipt  would  have  produced  interest. 

Alexander,  L.  C.  B.  It  appears  to  me  that  this  motion  ought  not  to  succeed,  so 
far  as  it  seeks  an  account  and  payment  of  interest.  It  is  quite  a  novel  application  to 
charge  a  solicitor  with  interest  on  a  balance,  which,  on  a  taxation  of  his  bill,  appears 
to  have  been  for  some  time  in  his  hands.  It  seems  clear,  that  no  action  at  law  would 
lie  merely  for  the  recovery  of  the  interest  According  to  the  general  grounds  and 
principles  of  equity,  on  which  this  Court  proceeds,  it  may  be  ver}'  proper  in  cases  of 
confidential  transactions  between  parties,  where  one  of  them  is  bound  to  take  care 
that  money  is  made  productive  of  interest  for  the  benefit  of  the  other,  to  charge 
that  party  with  his  neglect  or  default  to  obtain  interest.  The  principle  seems  a  correct 
one,  and  I  should  be  disposed  to  follow  it,  if  the  present  case  came  within  that  piineiple, 
but  which  it  does  not.  In  this  instance,  the  confidence  reposed  in  the  solicitor  was 
determined  in  IS23,  this  money  having  been  received  in  the  middle  of  the  preceding 
year.  I'he  bills  of  costs  are  delivered  in  1823,  and  then,  or  even  before  the  bills 
were  [532]  delivered,  the  parties  might  have  taken  the  necessary  measures  to  tax 
them  ;  instead  of  doing  .so,  they  lay  by  for  two  j'ears,  until  the  only  person  capable 
of  giving  any  explanation  on  the  subject  is  dead,  and  then  they  proceed  to  tax  the 
bills,  and  the  remainder  of  the  time  has  been  occupied  in  that  taxation.  If  there 
had  been  any  gross  fraud  or  laches  on  the  part  of  the  solicitor,  or  any  unnecessary 
obstacles  or  delay  had  been  thrown  by  him  in  the  wa}'  of  the  taxation,  I  think  there 
might  have  been  some  ground  for  charging  him  with  interest ;  none  such,  however,  is 
suggested  ;  and  I  am  therefore  of  opinion,  that  this  motion  must  be  refused,  but 
without  costs. 

Garrow,  B.     I  am  of  the  same  opinion. 

HuLLOCK,  B.  I  concur  in  the  judgment  of  the  Court.  But  I  feel  no  hesitation 
in  expressing  my  opinion,  that  the  Court,  in  the  exercise  of  its  jurisdiction  over  its 
own  officer,  may  visit  him  with  interest,  either  as  interest,  or  in  the  shape  of  damages, 
for  misconduct,  if  a  case  of  misconduct  be  properly  made  out ;  that,  however,  is  not 
done  in  the  present  instance.  The  cases  cited  do  not  appear  to  me  strictly  to  apply. 
In  the  common  case  of  an  action  against  an  auctioneer  for  a  deposit,  interest  is  not 
generally  given ;  but  there  are  cases  and  dicta  to  be  found,  where  interest,  though 
not  recoverable  as  interest,  has  been  given  in  the  shape  of  damages.  You  certainly 
could  not  recover  interest  as  interest  in  an  action  for  money  had  and  received ;  but, 
on  a  special  count,  no  doubt  you  might  get  interest  in  the  shape  of  damages.    It  seems, 

(e)  I  Swanst.  90.  See  also  De  Bernales  v.  Fuller,  2  Campb.  426;  Bigby  v. 
Macnamara,  2  Cox,  415. 
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that  the  persons  who  received  this  money,  were  in  fact  over-paid,  and  ought,  in  1823, 
to  have  handed  over  the  balance  ;  and  this,  no  doubt,  would  have  been  done  if  the 
bills  had  then  been  taxed,  and  the  balance  ascertained  :  the  plaintifts,  however, 
neglected  to  do  this,  and  now  seek  to  take  advantage  of  their  own  default  to  charge 
the  solicitor  with  interest.  [533]  The  case  now  comes  before  the  Court,  simply  to 
correct  a  mistake  of  the  Master  in  the  taxation  of  the  costs,  and  the  Court  does  not, 
in  such  a  case,  give  costs.  As  to  the  costs  of  the  taxation,  the  course  is  quite  clear 
under  the  statute,  and  the  Court  has  no  discretion  upon  the  subject. 

Vaughan,  B.  It  seems  to  have  been  admitted  in  the  argument,  that  no  precedent 
can  be  found- for  such  an  application  as  the  present:  and  I  think,  that  it  would  be  too 
much  to  expect  the  Court  to  make  this  a  precedent.  The  present  case,  in  some 
measure,  appears  to  me  to  be  a  surprise  on  the  solicitor ;  and  having  regard  to  the 
circumstance  of  the  death  of  the  only  partner  who  could  explain  the  transaction,  and 
to  the  great  laches  of  the  parties  in  not  proceeding  to  tax  the  bill  until  after  his 
death,  I  am  of  opinion  interest  ought  not  to  be  allowed.  With  respect  to  the  other 
point,  to  make  him  pay  for  an  error  of  the  Master,  would,  in  fact,  be  to  make  him  pay 
for  the  administi'ation  of  justice ;  for  I  consider  the  judgment  of  the  Master  in  taxing 
costs,  to  be  in  effect  the  judgment  of  the  Court. 

Motion  refused  without  costs. 


Parke  v.  Christy  and  Others.  Equit.  Exch.  Friday,  June  20th,  1827. — Answer 
taken  off  the  file  for  irregularity,  on  the  grounds  (inter  alia)  that  in  the  jurat,  as  to 
one  defendant,  a  mistake  had  been  made  in  the  year,  (1817  being  written  for  1827) ; 
and  that  the  answer  had  lieen  affirmed  by  another  of  the  defendants,  who  was  a 
quaker,  under  a  commission  issued  to  take  the  answer  of  that  defendant  upon 
his  corporal  oath. 

Piggott  moved  that  the  answer  filed  in  this  cause  on  the  22d  May,  purporting  to 
be  the  answer  of  the  defendants  William  Miller  Christy,  Isaac  Lloyd,  John  Kenyon 
Winterbottoni,  and  John  Worsley,  to  the  plaintiff's  bill,  might  be  taken  off  the  file  for 
irregularity,  with  costs. 

The  grounds  of  irregularity  were,  that  the  answer  purported  to  be  the  joint  and 
several  answer  of  all  the  de  [534]-fendauts,  and  appeared  to  have  been  sworn  by  the 
defendants  Winterbottoni  and  Christy,  on  the  iSth  May,  1827,  and  to  have  been 
sworn  by  the  defendant  Worsley,  on  the  22d  May,  1817,  the  year  1817  being  written 
in  the  jurat  instead  of  1827.  That  the  answei'  having  been  sworn  by  Woi'sley,  and 
by  the  defendants  WinterViottom  and  Christy,  was  filed  on  the  22d  May,  1827,  and  a 
commission  issued  on  the  28th  May,  1827,  for  taking  the  answer  of  the  defendant 
Lloyd,  which  commission  was  executed  on  the  1.5th  June  following.  That  the  com- 
mission, issued  for  taking  the  answer  of  the  defendant  Lloyd,  was  in  the  usual  form, 
authorising  the  commissioners  to  take  the  answer  "  on  the  corporal  oath  of  the  defen- 
dant, to  be  taken  before  the  commissioners,  or  any  two  or  more  of  them,  on  God's 
Holy  Gospels  ; "  but  the  defendant  Lloyd  being  a  quaker,  refused  to  be  sworn,  and 
the  commissioners  thereupon  took  his  affirmation,  and  wrote  the  caption  of  the  answer 
in  the  following  form  :  "  The  answer  was  taken  by  the  above  named  defendant,  Isaac 
Lloyd,  who  affirmed  to  the  truth  thereof,  at  the  house  of,  &c." 

Piggott,  in  support  of  the  application,  cited  Cuoke  v.  JVestall  (1  Madd.  265),  in 
which  an  answer  was  ordered  to  be  taken  off  the  file,  because  it  purported  to  be  the 
joint  and  several  answer  of  two  defendants,  but  was  sworn  only  by  one.  And  he 
referred  to  the  variation  in  the  form  of  the  commission  to  take  an  answer  on  oath,  and 
the  commission  to  take  an  answer  on  aflttrmation.(i)      And  he  contended  that  [535] 

(J)  The  following  is  the  form  of  the  commission  to  take  an  answer  upon  oath  : — 
George,  &c.  To  our  beloved  A.  B.,  C.  I).,  &c.  (name  the  defendant's  commis- 
sioners first,  and  then  the  plaintift"s  after),  greeting;  know  ye  that  we  have  assigned 
you,  and  do  hereby  give  to  you,  or  any  two  or  more  of  you,  full  power  and  authority 
to  examine  0.  D.  defendant,  touching  the  matters  contained  in  a  bill  of  complaint 
lately  exhibited  against  him  before  the  Chancellor  and  Barons  of  our  Exchequer  at 
Westminster,  by  M.  N.  complainant,  and  to  take  his  answer  thereon,  and  engross  the 
same  on  parchment :  And  therefore  we  command  you,  that  at  such  day  and  place,  or 
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the  commissioners  had  no  authority,  under  the  eommission  to  take  the  a™  on 
affirmation  He  also  objected  to  the  caption  as  nicorrectly  stating  it  to  be  taken  by 
the  defendant,  instead  of  by  the  commissioners. (a) 

-  t/s^!  t.:^:"t£rES  :::^.::£;;r  s =s  be  cor^t^ 

eveJ  by   cons'ent ;    and   held   the  other  objection  respectuig  the  —-ion   to  be 
Lsnperable.     The  Court  also  observed,  that  the  answer  ought  not  to  ha^e  been 
before  it  had  been  sworn  or  affirmed  to  by  all  the  defendants. 
Motion  granted  with  costs. 

Exchequer  Chamber  in  Equity.     Bkfore  the  Lord  Chief  Baron. 
\VviD  V    WiRD      Equit  Exch.     June  20,  28th,  18-27.-Where,  in  order  to  save  the 
t^me  of   the   Cour     it  is  arranged  between  the   parties,  that  a  great  body  o 
So  unlitarv  erde^ce  shall  be  entered  as  read,  if  on  examination  ^V  t^;;  Pf  ^^ 
it  shall  apnear  to  be  evidence  ;  and  afterwards  the  parties  cannot  agree  upon  the 
subiectt^he  Court  will  permit  the  cause  to  be  again  set  down  for  hearing,  on 
the  Subject  of  that  evidl.ce;  but  will  not  permit  the  cause  to  be  again  opened, 
or  any  discussion  to  take  place  on  the  merits. 

[For  further  proceedings  see  2  Y.  &  J   381.] 
This  was  a  suit  by  a  vicar  against  occupiers  for  an  account  and  satisfaction  of 
tithes      The  cause  was  heard  in  Easter  Term,  when  the  vicar  had  a  decree  for  some 
of  the  tithes  cldmed  by  him,  but  not  establishing  by  evidence  his  nght  to  other  tithes 
lo  claimed  byT^^^Co^^ 

davs  and  1.1^65  as  anv  two  of  vou  shall  appoint,  you,  or  any  two  or  more  of  you 
do^carenlk  examine  'the  said   defendant,  touching   the  matters  aforesaid,  upon  h,s 
fornora   oath   to  be  bv  him  taken  on  the  holy  gospels  of  God  before  you,  or  any  two 
or  Ze  of  you   and  do  take  his  answer  thereon,  and  engross  the  same  O"  parcbment^ 
"idthat    blsaid  defendant  do  sign  the  same  and  do  send  the  same,  taken  in    orm 

aforesaid.  ^^;::^^-i:z^t's:':r^T:;'poo. ...  J'^^, 

toc^ether  with  thi  wS,  provided  that  the  above-named  R.  S.  hath  six  dys  notice 
liven  to  him  of  the  tim;  Ld  place  of  your  execution  "^  these  pres.it.^^^^  plaintiff 
Sames  no  name,  this  proviso  to  be^om.tted.]^^  ^^^.tness,  .c.  at      estmin.sten  ^^^^^^ 

The  form  of  the  commission  to  take  the  answer  of  a  Quaker,  seems  to  differ  from 
thelrmerlVv  n  cfrcting  the  commissioners  to  take  the  answer  upon  the  solemn 
affirSon  and  declaration!  the  form  of  which  affirmation  and  declaration,  as  pie- 

^^1^a£SirD^HSh;;S,;iJ:mnw!!:i:::;;b^,  and  tmly  dedare  and  affirn. 

present  writing,  to  which  1  have  subscribed  my  name,  this  rtay  ot 

in  the  year  of  our  Lord  18     .  .      .    ,>  i.  „„„„ 

(a)  The  following  is  a  copy  of  the  caption  m  the  present  case  .- 

"  This  answer  was  taken  by  the  above-named  defendant,  Isaac  L'^yd  -h°  f ^^f^ 

mesent  Majesty  King  George  the  Fourth  and  in  the  year  of  our  Loid,  18. <•     by 
virtue  of  the  commission  hereunto  annexed.  ^^  ^^^^^^  Newton, 

Robert  Gatty. 
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of  his  claim  in  which  he  failed.  At  the  hearing,  with  a  view  to  save  the  time  of  the 
Court,  a  great  body  of  documentary  evidence  was  agreed  to  be  entered  as  read,  if  the 
parties  on  examination  could  arrange  to  admit  it  as  evidence. 

The  parties  being  afterwards  unable  to  agree,  the  plaintiff  subsequently  applied  to 
the  Court  for  leave  to  enter  [537]  the  documents  produced  by  him  at  the  hearing,  as 
if  they  had  been  read  by  him  in  evidence  ;  that  application  being  opposed,  the  Lord 
Chief  Baron  decided,  that  he  could  not,  without  hearing  all  the  evidence,  judge  whether 
it  was  or  was  not  proper  to  be  received,  and  therefore,  that  it  could  not  be  entered  as 
read,  except  by  the  consent  of  the  parties  ;  and  if  they  were  unable  to  agree,  the 
cause  must  be  again  set  down  for  hearing,  with  respect  to  that  evidence :  that  he 
would  not,  however,  suffer  the  cause  to  be  again  opened  or  discussed  on  the  merits, 
but  the  heai'ing  should  be  distinctly  and  expressly  confined  to  that  evidence. 

Bickersteth  now  represented  to  the  Court,  that,  with  a  view  to  save  time,  the 
defendants  had  applied  to  the  plaintiff  for  permission  to  inspect  the  documents,  and 
that  two  or  three  old  Latin  instruments  had  been  pi'oduced,  but  the  relation  of  which 
to  the  matters  in  question  did  not  appear  ;  and  again  stated  to  the  Court,  that  the 
defendants,  however  unwilling  to  trouble  the  Court,  could  not  consent  to  the  docu- 
ments being  entered  as  read  in  evidence,  without  a  full  production  of  them,  and 
suffi'  lent  time  given  for  their  examination. 

The  Lord  (  hief  Baron  repeated  his  former  declaration,  that  if  the  parties  could 
not  agree,  the  cause  must  be  set  down  on  the  question  of  evidence  only. 

On  a  subsequent  day,  'the  2Hh  June),  Tinney  informed  the  Court  that  the  parties 
had  come  to  an  arrangement  respecting  the  evidence. 

[538]  T'lWNSFND  r.  Champehnown.  ."lune  27th,  July  2d,  '8 '7.— Contract  for 
the  sale  of  the  borough,  lordship,  and  manor  of  H.,  with  the  rights,  royalties, 
members,  and  appurtenances  ;  and  all  the  messuages,  lands,  tenements,  and  other 
hereditaments,  and  their  rights,  members,  and  appurtenances  to  the  said  borough, 
lordship,  and  manor  belonging,  as  set  forth  and  described  in  a  particular  referred 
to  in  the  contract  The  vendors  derived  their  title  under  a  conveyance  in  1>09, 
by  the  general  description  of  the  borough,  loidship,  and  manor  of  H.,  with  all 
and  singular  the  rights,  menibei's  and  appuitenances  thereunto  belonging  or 
ai  pertaining,  with  a  reference  to  preceeding  deeds,  containing  the  same  descrip- 
tion, through  which  the  title  was  traced,  in  the  same  general  manner,  to  1744. 
The  purchaser  objected  that  the  identity  of  the  several  lands  mentioned  in  the 
paiticular,  as  forming  part  of  the  manor,  was  not  made  out,  and  it  appeared  that 
some  of  them  had  been  purchased  since  1744,  and,  therefore,  could  not  pass  under 
the  ancient  and  general  description.  The  vendors  thereupon  produced  abstracts 
of  the  title  to  such  lands,  and  shewed  by  stewards'  books,  that  the  lands,  ever 
since  they  had  been  purchased,  had  been  annexed  to  and  treated  as  part  of  the 
manor ;  and  contended  that  they  passed  under  the  general  words  "  appertaining 
or  belonging,"  in  the  conveyance  of  1809.  To  obviate  the  difficulty,  they  also 
obtained  a  confirmation  of  that  conveyance,  with  a  declaration  that  the  lands  in 
question  were  intended  to  be  passed  by  it,  under  the  general  words.  Exceptions 
to  the  Master's  report  of  a  good  title  were  over-ruled,  principally,  as  it  should 
seem,  on  the  ground  of  the  deed  of  confirmation,  the  Court  declaring,  that  if  it 
were  of  opinion  that  a  good  title  could  be  made,  it  would  hesitate  to  decree  a 
specific  performance,  unless  that  deed  were  delivered  to  the  purchaser. — Where 
a  deed,  dated  sixty  years  back,  contains  a  recital  of  the  creation  of  a  mortgage 
term,  and  a  subsequent  assignment  of  it,  in  trust  to  attend  the  inheritance,  and 
the  term  is  not  subsequently  noticed  in  the  title,  it  will  be  presumed  to  have 
been  surrendered  ;  and  it  is  no  objection  to  the  title,  that  the  vendor  cannot 
produce  the  deed  creating  the  term,  nor  the  assignment  of  it. — It  seems  to  be  no 
objection  to  a  title,  that  a  person,  who,  sixty  years  back,  was  the  survivor  of 
three  trustees,  appointed  by  will  for  sale  of  an  estate,  did  not  execute  a  convey- 
ance, purporting  to  be  made  by  him  and  the  parties  beneficially  interested  ; 
possession  having  gone  under  that  conveyance,  and  the  estate  in  equity  being 
converted  into  personalty. 

The  remaining  exception  to  the  Master's  report,  now  came  on  to  be  argued  (see 
ante,  page  449). 
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By  the  purchase  agreement,  in  respect  of  which  this  suit  was  instituted,  and  which 
was  dated  llth  December,  1<S12,  the  plaintiffs  contracted  to  convey  and  assure  to  the 
defendant,  all  that  the  borough,  lordship,  and  manor  of  Honiton,  in  the  county  of 
Devon,  with  its  rights,  royalties,  members,  and  appurtenances,  and  all  the  messuages, 
farms,  lands,  tenements,  and  other  hereditaments,  and  their  several  and  respective 
rights,  members,  and  appuitenances,  to  the  said  borough,  lordship,  and  manor  belong- 
ing, as  set  forth  and  described  in  certain  particulars  therein  referred  to. 

It  appeared  that  the  property  had  been  conveyed  by  Lord  Courtenay,  and  his 
trustees,  to  the  plaintiffs,  by  indenture  of  lease  and  release,  of  the  'iSth  and  26th 
August  If 09,  by  the  geneial  description  only  of  the  borough,  [539]  lordship,  and 
manor  of  Honiton,  with  all  and  singular  the  rights,  members,  and  appurtenances 
thereunto  belonging  or  appertaining,  with  a  reference  to  preceding  deeds,  through 
which  the  title  was  traced,  by  the  same  desciiption,  to  certain  indentures  of  baigain 
and  sale,  of  the  iOth  November,  1744. 

The  defendant  objected  to  the  title,  on  the  ground  that  c^rtain  parts  of  the  lands 
described  in  the  particulars  referred  to  in  the  agreement,  "  eie  not  identified  with  the 
manor  and  hereditaments  of  which  the  abstiact  exhibited  a  title,  and  which  were 
generally  described  in  the  deeds  ;  and  that  no  evidence  had  been  adciueed  in  proof 
of  such  identity.  To  remove  this  objection,  the  plaintiff'  produced  before  the  Master 
several  old  leases,  from  which  it  appeared  that  the  lands  in  question  had  been  granted 
on  lease,  by  the  ancestors  of  Lord  Courtenay,  in  consideration  of  the  surrender  of 
former  leases  granted  by  a  Sir  Henry  Northcnte  ;  and  they  also  produced  an  abstract 
of  a  conveyance  in  1751  of  a  manor  of  Honiton,  and  other  hereditaments  within  the 
parish  of  Honiton,  from  the  devisees  and  heir  of  Sir  Henry  Northcote,  to  the  then 
Lord  •  otirtenay,  and  several  other  abstracts  of  title  to  lands  purchased  by  the  last 
named  Lord  Courtenay,  about  the  same  period,  from  other  persons  They  also 
produced  an  account  of  Lord  Courtenay's  then  steward  for  the  year  17.58,  in  which 
the  lands  were  mentioned  and  enumerated  as  part  of  the  manor,  and  an  affidavit 
of  the  son  of  the  steward,  he  being  dead,  to  prove  that  the  lands  in  question  were 
so  treated. 

The  defendant,  however,  contended  that  all  that  passed  to  the  plaintiffs  by  the 
conveyance  of  August,  1809,  was  the  borough,  lordship,  and  manoi-,  with  the  appurte- 
nances connected  with  the  ancient  desciiption  ;  and  that  the  lands  mentioned  in  the 
subsequent  abstracts,  and  acquired  by  Lord  Courtenay  l>y  purchase,  could  noi.  be  or 
become  parcel  of  the  manor,  and  consequently  did  not  pass  under  the  general 
description. 

[540]  The  plaintiffs,  to  obviate  the  objection,  procured  a  deed,  dated  December, 
1826,  to  be  executed  by  Lord  Courtenay,  and  the  other  parties  from  whom  they 
purchased  in  1809,  ratifying  the  conveyance,  and  declaring  their  intention  to  pass 
the  lands  in  question  under  the  general  description. 

The  Master  considered  the  title  satisfactory  in  this  respect.  And  one  of  the 
exceptions  was  founded  upon  it. 

Jervis,  Pepys,  and  Bickersteth  in  support  of  the  exception. 

Martin,  II.,  Preston  and  Lynch  for  the  report.  The  objection  is  not  to  the 
identity  of  the  manor,  but  merely  to  eleven  acres  of  land,  which  appear  to  have  been 
purchased  about  1757,  and  to  have  been  annexed  to  the  manor,  but  which,  it  is 
contended  on  the  part  of  the  defendant,  cannot  pass  under  the  general  description, 
or  the  general  words  in  the  conveyance  of  August,  1809.  It  appears,  however,  from 
the  books  and  accounts  of  the  stewards  of  the  Courtenay  family,  that  these  lands 
have  been  treated  as  parcel  of  the  manor  for  upwards  of  sixty  years  :  and  it  is  clear 
that  Lord  Courtenay,  or  any  person  claiming  under  him,  would  not,  at  this  time, 
be  permitted  to  say  that  they  were  not  conveyed  to  the  plaintiffs  under  the  general 
description  in  the  deed  of  August,  1809.  Butadmittingthat  such  might  be  the  case,  yet 
the  title  is  complete  by  the  operation  of  the  deed  of  confirmation,  of  December,  1826, 
which  is  important  in  point  of  evidence,  as  it  contains  an  admission  by  Lord  Courtenay, 
and  the  other  persons  parties  to  it,  of  their  intention  to  convey  these  lands.  Without, 
however,  this  deed,  the  words  "  belonging  and  appertaining,"  would  have  been  sufficient 
to  pass  them,  coupled  with  the  general  term  manor  and  appurtenances.  The  words 
"  appertaining  or  belonging,"  have  repeatedly  been  held  to  pass  lands  occupied  with 
a  messuage  ;  Allen  v.  Hearn  (Cro.  Car.  57),  is  a  direct  authority  that  lands  occupied 
with  [541j  a  messuage,  will  pass  under  the  general  terms  cum  terris  pertinentibus ; 
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so  is  Higham  v.  Baker  (Cro.  Eliz.  16) ;  Oiiglei/  v.  Chambers  (1  Bing.  485  ;  8  Moore,  665), 
is  a  stronger  case  than  the  present,  for  that  was  the  case  of  a  rectory  ;  and  thei'e, 
under  the  words  "  thereunto  belonging,"  lands  which  had  been  purchased  by  the 
owners  of  the  rectory,  and  had  been  occupied  therewith,  were  held  to  pass.  In  Hill 
V.  Gram/e  (Plovvd.  170;  See  Dyer,  130  b.),  lefeired  to  in  that  case  by  Lord  Gifford, 
and  which  was  a  deci.sion  upon  a  deed,  and  therefore  a  stronger  case  than  Ongley  v. 
Chamhers,  all  the  Jn.stiees,  except  Brown,  Justice,  who  did  not  speak  to  that  point, 
agreed  that  the  words  "  appertaining  to  the  messuage,"  should  be  there  taken  in  the 
sense  of  "  usually  occupied  with  the  messuage."  In  Dyei''s  report  of  that  case,  all 
the  judges  are  reported  to  have  thought  that  the  lands  pa.ssed  under  the  words  cum 
omnibus  terris  eideni  messuag.  pertinent,  as  well  by  the  intention  of  the  parties,  as 
by  the  occupation  of  the  lanci  and  messuage  together.  In  Cro.  Eliz.  16,  also  referred 
to  by  Lord  Gittbrd,  Anderson,  J.,  observed  that  land  .should  pass  as  peitaining  to  a 
house  which  has  been  occupied  with  it,  by  the  space  of  ten  or  twelve  years  ;  for  by 
that  time  it  hath  gained  the  name  of  part  of  or  belonging  to,  and  shall  pass  with  the 
house  by  that  name,  in  a  will  or  lease.  The  same  proposition  is  laid  down  in  Lofies 
V.  Barker  (Palm.  375)  also  referred  to  by  Lord  Clitibrd.  In  Sir  Mm/le  Finch's  case 
(6  Co.  63),  the  like  law  is  laid  down.  The  deeds  of  1757  gave  the  purchaser  notice 
that  the  land  in  question  was  purchased  of  Sir  Henry  Northcote,  and  was  not  origin- 
ally parcel  of  the  manor.  No  objection  was,  however,  taken  Ijy  their  conveyancer 
on  that  ground,  and  the  point  is  now  raised  for  the  first  time.  All  difficulty,  however, 
i.s  removed  by  the  confirmatory  deed,  which  was  executed  merely  to  satisfy  the  defen- 
dants, without  admitting  its  necessity,  and  without  prejudice  to  the  question  between 
[542]  the  parties ;  and  the  schedule  to  that  deed  comprises  all  the  lands  mentioned 
in  the  contract. 

Jervis  in  reply.  The  question  is  not  a  matter  of  law,  but  of  fact.  It  is  not  disputed 
that  lands  may  pass  under  the  words  appertaining  or  belonging,  or  usually  known 
or  reputed  to  belong,  but  then  it  must  be  proved  that  they  are  reputed  so  to  belong. 
We  could  not  use  any  affidavit  of  this  fact,  as  evidence  in  an  action  of  ejectment  by 
Lord  Gourtenay's  heir  at  law  ;  it  would  be  mere  waste  paper.  We  agreed  to  purchase 
the  manor  and  borough  of  Honiton,  and  divers  lands  mentioned  in  a  particular.  It 
is  observable  that  the  words  accepted,  reputed,  deemed,  taken,  or  known  as  part, 
parcel,  or  member  of  the  said  manor,  which  occur  in  the  early  deeds,  are  not  to  be 
found  in  the  conveyance  of  1809.  The  deed  of  December,  1826,  clearly  admits  that 
there  is  a  fair  doubt  upon  the  subject. 

Alexander,  L.  C.  B.  The  sole  object  of  these  exceptions  appears  to  me  to  respect 
the  costs.  LTnless  the  plaintiff  will  deliver  to  the  defendant  the  deed  of  confirmation, 
I  have  some  doubt  whether  I  would,  if  we  were  at  the  hearing,  decree  a  specific  per- 
formance ;  I  even  doubt,  if  I  were  of  opinion  that  they  could  make  a  good  title, 
whether  I  would  not  make  the  costs  depend  on  their  giving  this  deed.  It  comes 
to  be  a  question  of  fact,  whether  any  of  the  lands  in  question  have  been  treated  as 
parcel  of  the  manor.  Now,  sitting  as  a  Judge  in  Equity,  is  it  proper  that  I  should 
put  a  purchaser  under  the  necessity  of  ascertaining  this,  when  I  could  relieve  him 
from  all  difficulty  on  the  subject,  by  delivering  to  him  a  conveyance  which  would 
remove  the  objection.  Under  such  circumstances,  I  certainly  would  not  decree  a 
specific  performance,  not  because  they  could  not  make  out  a  good  title,  but  because 
they  could  relieve  the  purchaser  from  the  difficulty.  The  costs  would  depend  on  the 
wilful  with-[543]-holding  of  this  deed.  The  question  is,  whether  each  of  these  several 
tenements  formed  part  of  the  manor.  The  exception  does  not  raise  the  question. 
If  the  parties  excepting  had  intended  to  raise  it,  they  should  have  gone  into  each 
particular  parcel  in  detail.  Here  the  exception  is,  in  effect,  that  the  Master  had  made 
his  report  as  if  the  premises  had  passed  under  the  conveyance  of  1809.  Now,  upon 
the  exception  so  framed,  I  am  obliged  to  consider  that  "the  Master  has  looked  into 
the  evidence  ;  and  no  assertion  having  been  made  before  me  that  he  has  received 
evidence  which  ought  not  to  have  been  admitted,  or  has  rejected  evidence  which 
ought  to  have  been  allowed,  I  think  the  exception  must  be  over-ruled.  I  have, 
however,  thought  it  right,  in  the  present  stage,  to  express  what  I  think  ought  to  be 
the  opinion  of  the  Court  on  the  hearing  of  the  cause. 

Exception  over-ruled. 

Another  exception  in  this  case  proceeded  on  the  ground,  that  a  term  of  one  thousand 
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years  was  recited,  in  a  deed  dated  in  the  year  1758,  to  have  been  created  several  years 
preceding,  and  to  have  been  then  assigned  in  trust  to  attend  the  inheritance  ;  but  that 
neither  the  deed  creating  the  term,  nor  the  assignment  of  it,  were  produced. 

Jervis,  Pepys  and  Bickersteth  in  support  of  the  exception. 

Martin,  H.,  Preston  and  Lynch,  for  the  report.  There  has  been  a  clear  possession 
for  sixty  years,  without  reference  to  the  term,  and  no  person  can  now  possibly  claim 
any  estate  or  interest  under  it.  Emery  v.  Grococh  (6  Madd.  54).  The  deed  of  1758, 
though  it  gave  notice  of  the  term,  yet  obviated  the  defect  by,  at  the  same  time,  reciting 
it  to  have  been  assigned  to  attend  the  inheritance.  But  at  all  [544]  events,  the  term 
would  at  this  time  be  presumed  to  be  surrendered  on  the  authority  of  Doe  v.  Hilder 
(2  Barnew.  &  Aid.  782). 

Jervis  in  reply.  The  propriety  of  the  decision  in  Doe  v.  Hilder,  has  been  much 
questioned  ;  and  i-ord  Eldon  has  constantly  expressed  his  dissent  from  that  case  (see 
Sugden  Vend,  and  Purch.  (6th  edit.)  p.  423  429).  The  point  is,  however,  likely  to  be 
again  brought  before  the  Court. 

Alexander,  L.  C.  B.  Until  a  different  decision  be  pronounced,  I  shall,  on  the 
authority  of  Doe  v.  Hilder,  after  the  expiration  of  seventy  years  without  payment  of 
interest,  presume  the  term  to  be  surrendered. 

Exception  over-ruled. 

Another  exception  proceeded  on  the  ground,  that  a  person  who,  in  1756,  appeared 
to  be  the  survivor  of  three  trustees  for  sale,  appointed  under  a  will,  did  not  appear  to 
have  executed  a  conveyance  purporting  to  be  made  by  him. 

Jervis,  Pepys  and  Bickersteth  in  support  of  the  exception. 

Martin,  H,  Preston,  and  Lynch.  It  is  not  disputed  that  the  Courtenay  family 
have  been  in  the  undisturbed  possession,  and  have  had  seisin  of  this  property  ever 
since  1758,  and  the  land  in  question  has  constantly  been  included  in  the  rental  of  the 
family.  And  though  this  deed  does  not  appear  to  have  been  executed  by  the  trustee, 
yet  it  was  executed  by  all  parties  beneficiallv  interested  In  equity,  the  property  was 
converted  into  personalty,  Hillari/v.  1Falker(\2  Ves.  2'i'A), Emery  v.  Grococh  (6  Madd.  54) ; 
the  question  therefore  be-[545]-came  matter  of  conveyance  and  not  of  objection  to 
the  title. 

The  exception  was  abandoned. 

Insian  v.  Whormby  and  Others.  Exch.  Ch.  in  Eq.  June  28th,  July  1st,  1827. — 
Where  a  rectory  was  granted  by  the  Crown  in  22  Edw.  6,  with  license  to  appro- 
priate, and  a  direction  to  appoint  a  vicar,  and  endow  him  with  a  dwelling-house  ; 
and  on  the  appropriation,  to  endow  him  also  with  a  specified  annual  pension  or 
portion  for  his  food  and  sustentation  ;  and  it  appeared  that  there  had  been  a  vicar 
through  all  subsequent  time,  and  that  such  vicar  had  for  a  great  number  of  years 
back  received  from  the  lessees  of  the  rectory  for  the  time  being,  a  larger  sum  than 
the  pension  specified  by  the  grant,  but  no  instrument  of  endowment,  nor  evidence 
of  the  existence  of  such,  was  produced  ;  from  the  absence  of  which  it  was  contended, 
that  the  terms  of  the  grant  had  not  been  complied  with,  and  that  the  j)ayment  by 
the  lessees  was  a  voluntary  payment  by  the  impropiiators,  and  determinable  at 
their  pleasure :  the  Court  held,  that  after  so  long  a  possession,  it  might  be 
presumed  that  an  endowment  had  been  made  according  to  the  terms  of  the 
grant,  and  that  the  vicarage  had  been  subsequently  augmented. 

The  original  bill  in  this  case  was  filed  by  the  lessee  of  the  Dean  and  Chapter  of 
Worcester,  as  impropriate  rectors  of  the  rectory  of  Warton,  in  the  county  of  Lancaster, 
against  William  Whormby,  as  occupier  of  lands  in  the  township  of  Warton,  in  the  said 
parish  of  Warton,  for  an  account  and  satisfaction  of  certain  tithes  since  September,  182.3. 

The  defendant,  William  Whormby,  by  his  answer,  did  not  admit  the  title  of  the 
Dean  and  Chapter  to  the  impropriate  rectory,  but  left  the  plaintifT  to  prove  it.  The 
defendant  also  did  not  admit  the  lease  from  the  Dean  and  Chapter  to  the  plaintiff ; 
and  he  stated,  that  John  Bond  and  John  Higgin,  the  younger,  as  the  defendant  had 
been  informed  and  believed,  claimed  to  be  jointly  interested  with  the  plaintiff,  in  the 
alleged  lease  of  the  rectory.  The  defendant  admitted  his  occupation  of  lands  within 
the  township  of  Warton,  and  the  perception  of  titheable  matters ;  but  alleged,  in 
general  terms,  that  there  were  various  moduses  or  customary  payments  in  lieu  of 
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various  descriptions  of  tithes,  and  that  no  tithes  in  kind  had  ever  been  paid  within 
the  parish,  except  tithes  of  corn  and  grain,  wool  and  lambs,  pigs  and  geese  :  and  denied 
that  he  had  ever  rendered  tithes  in  kind.  The  defend-[546]  ant  submitted  that  Bond 
and  Higgin  ought  to  be  made  parties. 

The  plaintiff  amended  his  bill  accordingly,  by  making  Bond  and  Higgin  defendants, 
who  put  in  a  joint  answer,  admitting  the  plaintifiF's  title,  and  their  desire  that  he  should 
receive  the  tithes  ;  but  admitting  also,  that  they  were  entitled  to  the  tithes  in  equal 
shares  with  the  plaintiH',  under  a  parol  agreement  between  them. 

Evidence  was  entered  into  on  the  part  of  the  plaintiff'. 

The  evidence  consisted  of  a  grant  or  letters  patent  of  the  1  Edvv.  6,  dated  22d  May 
in  that  year,  containing  a  grant  (inter  alia)  of  the  advowson  of  the  rectory  of  W  ai'ton, 
from  the  Crown  to  the  Dean  and  Chapter  of  Worcester ;  To  hold  with  the  rights, 
members,  and  appurtenances,  to  and  to  the  use  of  the  Dean  and  Chapter,  and  their 
successors  for  ever.  To  be  held  of  the  King,  his  heirs  and  successors,  in  pure  and 
perpetual  alms,  rendering  the  annual  rents  therein  mentioned  ;  with  a  licence  to 
appropriate  when  the  church  should  become  vacant,  with  a  subsequent  clause  of 
appropi'iation  upon  that  event;  and  a  direction  to  nominate  and  appoint  a  vicar, 
which  vicai'  should  be  in  the  place  of  the  rector,  and  have  the  cure  of  souls  within 
the  said  church  and  parish,  and  should  do  and  perform  all  things  which  might  have 
belonged  to  the  office  of  rectoi-,  and  all  charges,  ordinary  and  extraordinary,  should 
sustain  and  bear,  excepting  the  reparation  of  the  chancel  of  the  church,  as  often  as 
there  should  be  occasion  ;  which  same  reparations,  by  the  said  Dean  and  Chapter  and 
their  successors,  were  to  be  paid  and  borne  at  their  own  proper  costs  and  expence 
from  time  to  time.  The  grant  contained  also  (according  to  the  translation)  the 
following  passages :  "  We  will,  moreover,  that  the  said  Dean  and  Chapter,  and  their 
successors,  shall  provide,  or  cause  to  be  provided,  for  every  vicar  of  the  churches 
afoie.said,  hereafter  as  aforesaid  to  be  appropriated,  one  manse  or  good  dwelling-house, 
which  said  manse  or  dvvell-[547]-ing-house  shall  belong  to  the  same  vicar  and  his 
successors  for  ever  to  dwell  in.  We  ordain,  besides,  that  the  said  Dean  and  Chapter 
and  their  successors  for  ever,  in  every  future  year,  shall  distribute  or  cause  to  be 
distributed  among  the  parochial  poor  of  any  church  thus  happening  to  be  void,  a 
certain  reasonable  sum  of  money,  of  the  fruit  of  the  same  church  coming,  by  the 
Bishop  and  Diocesan  of  the  place  to  be  limited  and  assigned." 

"  The  advowsons  and  rights  of  patronage  of  which  same  vicarages  shall  belong  and 
appertain  to  the  said  Dean  and  Chapter,  and  their  successors,  for  ever. 

"  Also  we  will  that  the  said  Dean  and  Chapter,  and  theii-  successors,  upon  the 
appropriation  of  the  same  churches  and  every  of  them,  shall  endow  every  vicar  of 
the  same  churches,  with  a  suitable,  convenient,  and  reasonable  pension,  for  food  and 
sustentation  of  the  same  vicar,  and  his  successors,  and  for  supporting  and  maintaining 
all  other  charges  and  expenses  incumbent  on  the  said  vicars;  viz.  the  aforesaid  vicar 
of  the  said  church  of  M'arton,  with  an  annual  pension  or  portion  of  eighteen  pounds." 
The  letters  patent  then  provided  that  the  vicars  should  pay  first  fruits,  but  should 
be  exempt  from  the  payment  of  tenths. 

The  plaintiff' also  produced  an  exti'act  from  the  Ecclesiastical  Survey,  26  Hen.  8, 
to  the  following  ett'ect : — 

"Dioc.  Cestr. 

"  Decanatus  Rural,  de  Kendall  in  Com.   Westm.— Warton 

Rectoria  Eeclie. 

"Brianus  Higgden  Incubes^ 

£      s.    d. 

"Rectoria   pdca  valet  jn_ Mansione  cum  gleba\ 

eidem  annexat.  et  divs  Tenement. ;  per  ann  )      ^  "^'    ^ '    '•'' 

£      s.      d. 

Decim.    granor.    lij.    v.    iiij.    knor.    et    agn."! 

4  s-         d. 

vj.    oblac  xxvj.   viij.    Decimis  feni   et   aliis  I     xvi.    xii 

£  I 

mniut.  xmis  ut  in  lib'  pascal,  vij.  in  toto.       ] 

£  s.       d. 

Ixxiiij.    xvij.    ij. 
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Sinod. 

et  proeurac.  per 

annum 
£ 

s. 

i. 
d. 

Et  valet  clare 

Ixxiiij. 

X. 

i. 

Xraa  p'  inde 

vij. 

ix. 

qu." 

And  an  extract  from  the  Parliamentary  Survey  of  1649,  to  the  following  effect: — 

"  And  the  jurors  say,  upon  their  oaths,  that  the  parish  church  of  Warton,  within 
the  hundred  of  Lionsdale  and  county  of  Lancaster,  is  a  vicarage  presentative,  now  by 
the  Chancellor  of  the  Duchy,  and  formerly  by  the  Dean  and  Chapter  of  Worcester, 
to  whom  the  whole  rectory,  and  all  the  tithes  and  other  profits,  are  impropriated ; 
and  granted  by  the  said  Dean  and  Chapter  to  William  Pennington,  Esq.  and  Sir 
George  Middleton,  Knight  and  Baronet,  a  compounded  delinquent  for  some  years, 
yet  in  being,  and  are  worth  about  2771.  per  annum  ;  out  of  which  the  fairaers,  by 
order  of  the  said  Dean  and  Chapter,  are  to  pay  yearly  -iOs.  to  the  poor  of  the  same 
parish."  "And  that  there  is  belonging  to  the  said  vicarage,  a  little  vicarage-house,  and 
under  an  acre  of  glebe.  And  the  said  jurors  further  say,  that  the  whole  profits 
issuing  out  of  the  said  vicarage  were  worth  about  201.  per  annum,  and  that  the  same 
is  yet  allowed  by  the  farmers  of  the  said  Dean  and  Chapter  foorth  (sic  in  orig.)  of 
the  said  whole  rectory,  and  an  augmentiition  of  501.  per  annum,  allowed  by  order  of 
the  committee  of  Goldsmith's  Hall,  upon  Sir  George  Middleton's  composition. "(ft) 

[549]  He  also  produced,  from  the  muniment  room  of  the  Dean  and  Chapter,  the 
counterparts  of   several   ancient  leases  of  [550]  the  rectory  of  Warton,  numerous 

(6)  Objections  having  frequently  been  made  to  the  effect  of  the  Parliamentary 
Surveys  as  e\ndence,  the  following  extracts  from  a  document  in  the  Lambeth  Library, 
the  Journals  of  the  House  of  Commons,  and  the  Minute  book  of  the  Court  of  Exchequer, 
may,  perhaps,  be  acceptable.  I  am  indebted  for  them  to  the  kindness  of  Mr.  Sutton 
Sharpe. 

Memorandum  from  a  document  in  the  Library  at  Lambeth  Palace. 

19th  July,  1775.     In  the  Exchequer,  Sittings  after  Trin.  Term,  at  Serjeants'  Inu. 

Present,  Lord  Chief  Baron  Smythe,  Barons  Eyre  and  Burland. 

Travis  agst.  Oxtan  and  Others. 

Concerning  the  tithe  hay  of  Netherpool  within  the  parish  of  Eastham  in  Cheshire. 

A  copv  of  the  Parliamentary  Survey  of  church  lands,  (so  far  as  it  relates  to  this 
parish),  long  since  deposited  in  the  MS.  Library  at  Lambeth,  and  properly  authenti- 
cated by  the  Archbishop's  Librarian  and  keeper  of  his  records  there,  being  offered  to 
the  Court  as  evidence  on  behalf  of  the  plaintiff,  it  was  objected  to  on  behalf  of  the 
defendant,  "that  the  Survey  deposited  at  Lambeth,  being  itself  only  an  office  copy, 
it  ought  to  have  been  produced  there,  and  not  an  authenticated  copy  thereof,  which, 
as  it  was  said,  could  not  be  admitted  as  evidence."  But  upon  the  plaintiff's  council 
producing  to  the  Court,  (from  the  printed  Journals)  the  three  orders  of  the  House  of 
Commons,  dated  Aug.  6th  and  Aug.  7th,  1660,  and  May  13,  1662,  relative  to  these 
Parliamentary  Surveys,  the  Court  over-ruled  the  objection,  and  unanimously  agreed, 
that  these  Surveys,  and  all  other  papers  delivered  with  them  to  the  then  Archbishop 
of  Canterbury,  were  originals,  and  ordered  authenticated  copies  of  them  to  be  hence- 
forth admitted  as  evidence.  And  an  entry  of  this  order  was  that  day  made  in  the 
register-book  of  the  Court  of  Exchequer. 

From  the  Journals  of  the  House  of  Commons. 

Monday,  August  6th,  1 660. 
The  House  being  informed  that  William  Ayloffe,  and  Ayloffe,  have  come 

into  the  I'ublic  office  in  Broad  Street,  where  the  Record  books  and  Surveys  relating 
to  Bishops',  and  Deans  and  Chapters'  lands  are  kept  for  his  Majesty's  service,  and  the 
public  ;  and  put  the  petitioners  out  of  possession,  sealing  up  the  doors,  breaking  open 
the  locks  of  several  rooms  where  the  records  are,  and  possessing  themselves  of  the 
key  of  the  door  belonging  to  the  treasury,  and  are  daily  ransacking  amongst  them. 
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accounts  of  the  prebendaries  and  receiver-general  of  the  revenues  of  the  Dean  and 
Chapter,  corameneing  as  far  back  as  1565,  and  continued  to  the  present  time,  in 
which  the  receipt  of  the  rents  was  accounted  for,  and  annual  sums  charged  as  paid  to 
the  vicar,  such  sums  being— prior  to  1698,  201.  ;  from  that  time  to  1732,  801.  ;  and 
subsequently,  1101. :  and  he  proved,  by  parol  testimony,  the  hands-writing  of  some  of 
the  receivers,  and  their  deaths.  He  also  proved  the  lease  [551]  from  the  Dean  and 
Chapter  to  himself,  dated  1st  May,  1824,  for  twenty-one  years  from  Michaelmas, 
1 823,  at  the  yearly  rent  of  6901.  to  the  Dean  and  Chapter,  and  1 101.  to  the  Vicar. 
He  also  entered  into  a  great  deal  of  parol  testimony  to  prove  the  general  reputation, 

to  the  great  prejudice  of  thousands  of  persons  interested  therein  ;  and  by  the 
transferring  and  misplacing  whereof  a  perfect  account  to  his  Majesty  and  this  house 
touching  the  same  will  be  disabled  : 

Ordered,  That  William  Ayloffe,  and  Aylotfe  do  forthwith  return  back  all 

books,  writings,  and  evidences  found  by  them  in  the  Public  office,  relating  to  the  sale 
of  Bishops'  and  Deans  and  Chapters'  lands,  in  Broad  Street,  with  the  office  itself,  to 
the  hands  and  custody  of  the  officers,  who  formerly  had  the  same  in  chai-ge  ;  and  that 
the  Serjeant  at  Arms  attending  this  House  do  see  the  same  done  accordingly. 

Tuesday,  Augtist  7,  1660. 
Ordered,  That  Mr.  Ayloffe  have  leave  to  proceed  to  sort  the  books,  papers,  writings, 
and  evidences,  touching  the  lands  of  Archbishops,  Bishops,  Deans  and  Chapters, 
remaining  in  the  office  in  Broad  Street,  in  the  presence  of  the  officers  to  whose  charge 
they  are  committed,  and  with  their  assistance,  without  removing  any  of  them  out  of 
the  said  office  ;  and  that  all  the  said  writings,  books,  papers,  and  evidences,  do  still 
remain  and  continue  in  the  said  office,  until  this  House  doth  further  order.  And  the 
officers  are  to  take  care  that  they  be  not  removed  out  of  the  said  office,  but  continued 
there  accordingly. 

Martis  13  Mail,  14  Car.  2,  1662. 

AVhereas,  Mr.  Crouch,  one  of  the  members  of  this  House,  did  acquaint  this  House, 
that  they  had  received  from  Mr.  Rye,  divers  presentations,  books  of  institutions,  and 
other  records  and  writings  concerning  ecclesiastical  livings ;  and  now  desired  of  this 
House  how  he  should  dispose  thereof : — 

Ordered,  That  Mr.  Crouch  do  deliver  all  the  presentations,  books  of  instit^itions, 
and  other  records  and  writings  concerning  Ecclesiastical  livings,  vrhich,  bj^  order  of 
this  Honse,  he  received  from  Mr.  Rye,  into  the  hands  of  the  most  Reverend  F.ither 
in  God,  the  Lord  Archbishop  of  Canterbury ;  who  is  desired  to  take  care  that  the 
same  may  be  preserved  in  perpetuity  for  public  use. 

Ordered,  That  Mr.  Michael  Mal'lett,  and  Mr.  William  Ayloffe,  do  deliver  all  such 
surveys,  and  other  records  and  writings  concerning  the  Archbishopricks,  Bishopricks, 
and  Deans  and  Chapters,  which  aie  in  their  hands,  unto  the  most  Reverend  Father 
in  God,  the  Lord  Archbishop  of  Canterbury ;  who  is  desired  to  take  care  for  the 
preservation  thereof  ;  and  to  dispose  of  the  sa-ne  to  the  respective  Bishops,  Deans 
and  Chapters,  who  are  therein  concerned,  if  he  shall  think  fit. 

Ordered,  That  these  votes  be  printed  and  published,  that  all  persons  concerned 
may  take  notice  thereof. 

From  the  Exchequer  Chamber  Minute  Book. 

Saturday,  15th  July,  1775. 
Lord  Chief  Baron,  Eyre,  B.,  Burhmd,  B. 
Adhuc  Travis  v.  Oxton. 
More  evidence  foi-  plaintiff. 

Copy  Parliamentary  Survey,  in  1649,  from  the  Lambeth  Libraiy,  proved  by  Mr. 
Pacey,  objected  to  being  read  as  evidence,  and  objection  over-ruled. 

Thursday,  12th  June,  1777. 
Travis  v.  Oxton. 
More  evidence. 

Copy  of  the  Parliamentary  Survey,  1649,  from  the  Library  at  Lambeth,  objected 
to,  and  objection  over-ruled. 
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that  the  Dean  and  Chapter  were  rectors,  but  that  they  had  always  demised  the 
rectory,  and  that  the  tithes  had  constantly  been  taken  by  their  lessees. 

Boteler  and  Duckworth,  for  the  plaintifl",  rested  his  title  to  the  tithes  on  the 
evidence  produced  by  him  in  support  of  his  right. 

Simpkinson  and  Spence,  for  the  defendant,  Whormby.  The  possession  of  the 
Dean  and  Chapter,  and  of  their  lessess,  is  inconsistent  with  the  grant,  the  terms  of 
that  grant  not  having  been  complied  with.  The  maxim,  omnia  prsesumuntur  solemniter 
acta,  does  not  apply  in  the  present  case  :  for  it  is  clear,  from  the  evidence,  that  the 
Dean  and  Chapter  have  not  complied  with  the  conditions  of  the  grant ;  it  does  not 
appear,  that  they  have,  even  to  this  day,  made  a  competent  provision  for  the  vicar, 
nor  made  any  allowance  for  the  poor,  both  of  which  were  required  not  only  by  the 
charter  itself,  but  according  to  the  express  enactments  of  the  statutes,  Eich.  2,(a)  and 
Hen.  ■!.(?/)  The  ap-[552]-propriation  in  this  case  was  not  an  immediate,  but  prospec- 
tive one,  giving  the  Dean  and  Chapter  the  option  to  accept  the  appropriation  on  the 
terms  of  endowing  the  vicar,  and  maintaining  the  poor.  No  evidence  has  been 
produced  of  a.ay  endowment  having  ever  been  made.  The  payment  alleged  to  be 
made  to  the  vicar,  is  a  mere  voluntary  payment,  at  the  free  will  and  pleasure  of  the 
Dean  and  Chapter,  and  not  an  endowment  within  the  meaning  either  of  the  grant  or 
of  the  statutes.  In  Cave  v.  Osby  { 1  Eagle  &  Younge,  405),  some  of  the  points  deter- 
mined were,  that  the  King  could  not  make  a  license  to  appropriate  without  matter  of 
record  ;  and  that  it  ought  to  be  with  condition  to  endow  a  vicar  ;  and  that  the  endow- 
ment of  the  vicar  might  be  by  a  distinct  instrument,  so  that  it  was  made  at  the  same 
time  with  the  appropriation.  The  Parliamentary  Survey  does  not  shew  that  there 
was  any  endowment,  or  that  the  vicar  was  then  entitled,  b\'  law,  to  any  payment, 
but  merely  that  the  Dean  and  Chapter,  or  their  lessee,  allowed  a  certain  sum  to  the 
vicar.  All  the  conditions  imposed  by  the  grant  on  the  Dean  and  Chapter  for  the 
maintenance  of  the  poor,  and  the  assistance  of  the  vicar,  are,  in  their  nature,  conditions 
precedent,  to  entitle  them  to  the  particular  tithes.  There  [553]  is  no  order  of  division 
pointed  out  in  the  grant,  and  the  Parliamentary  Survey  treats  the  payments  as  subject 
to  the  order  of  the  Dean  and  Chapter. 

The  vicar  could  not  enforce  this  payment,  either  in  this  Court,  or  in  the  Ecclesi- 
astical Court.  There  is  no  evidence  of  the  vicar's  right,  except  as  depending  on  the 
allowance  of  the  Dean  and  Chapter,  and  that  is  a  right  which  he  could  not  enforce. 
This  is  a  very  different  case  from  those  in  which  the  Court  has  presumed  a  subsequent 

(a)  15  Rich.  2,  c.  6  ;  3  Rot.  Pari.  293 ;  4  Eagle  &  Younge,  13.  "  Because  divers 
damages  and  hinderances  oftentimes  have  happened,  and  daily  do  happen  to  the 
parishioners  of  divers  places,  by  the  appropriations  of  benefices  of  the  same  places; 
it  is  agreed  and  assented,  that  in  every  license  henceforth  to  be  made  in  the  Chancery, 
of  the  appropriation  of  any  parish  church,  it  shall  be  expressly  contained  and  com- 
prised, that  the  diocesan  of  the  place,  in  the  appropriation  of  such  churches,  shall 
ordain,  according  to  the  value  of  such  churches,  a  convenient  sum  of  money  to  be  paid 
and  distributed  yearly  of  the  fruits  and  profits  of  the  same  churches,  by  those  that 
shall  have  the  said  churches  in  proper  use,  and  by  their  successors,  to  the  poor 
parishioners  of  the  said  churches,  in  aid  of  their  living  and  sustenance  for  ever;  and 
also  that  the  vicar  be  well  and  sufficiently  endowed." 

{b)  4  H.  4,  c.  12 ;  3  Rot.  Pari.  499  :  4  Eagle  &  Younge,  16.  "  It  is  ordained  and 
established,  that  the  statute  of  appropriation  of  churches,  and  of  the  endowment  of 
vicars  in  the  same,  made  the  fifteenth  year  of  King  Richard  II.  be  firmly  holden  and 
kept,  and  put  in  due  e.\ecution  ;  and  if  any  church  be  appropriated  by  license  of  the 
said  King  Richard,  or  of  our  lord  the  King  that  now  is,  since  the  said  fifteenth  year, 
against  the  form  of  the  said  statute,  the  same  shall  be  duly  reformed  according  to  the 
effect  of  the  said  statute,  betwixt  this  and  the  feast  of  Easter  next  coming.  And  if 
such  reformation  be  not  made  within  the  time  aforesaid,  that  the  appropriation  and 
license  thereof  made  be  void  and  utterly  repealed  and  annulled  for  ever." 

"  Moreover,  it  is  ordained  and  established,  that  all  the  vicarages  united,  annexed, 
or  appropriated,  and  the  licenses  thereof  had,  after  the  first  year  of  the  said  King 
Richard,  although  they  who  have  united,  annexed,  or  appiopriated  such  vicarages, 
be  in  possession  of  the  same  vicarages,  or  by  virtue  of  such  licenses  may  in  any  wise 
be  in  possession  of  the  same  in  any  time  to  come,  shall  be  also  utterly  void,  revoked, 
repealed,  annulled,  and  disappropriated  for  ever,"  &c.  &c. 
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endowment.  No  such  presumption  can  be  made  here,  for  the  plaintiff  shews  by  his 
own  evidence,  that  this  is  a  mere  voluntary  provision,  which  the  Dean  and  Chapter 
may  if  they  think  fit,  withdraw  at  the  expiration  of  the  present  lease.  In  JFolleij  v. 
Brumihill  (M'Cleland,  317;  3  Eagle  &  Younge,  1152),  it  was  evident  that  there  was 
an  endowment,  and  the  only  question  was,  whether  the  terms  of  the  letters  patent 
having  been  departed  from,  a  subsequent  endowment  ought  not  to  be  presumed. 
And  though  in  Gri/mes  v.  Smtili  ( 1  Eagle  &  Younge,  95),  there  being  no  instrument, 
or  direct  proof,  of  any  endowment  of  the  vicarage,  it  was  held,  that  it  should  be 
presumed  that  the  vicarage  was  lawfully  endowed,  for  that  omnia  prsesumuntur 
solemniter  esse  acta,  yet  it  was  so  presumed  in  lespect  of  the  long  continuance  of  the 
vicarau-e  as  an  endowed  vicarage.  Here  the  plaintiff  has  not  only  failed  to  prove  the 
endowment,  but  he  has  proved  that  neither  the  conditions  of  the  two  acts  of  Parlia- 
ment, nor  of  the  letters  patent,  have  been  followed.  A  decree  for  the  plaintiff  will, 
in  effect,  repeal  those  statutes.  If  there  had  been  no  decision  upon  the  subject,  the 
Court  would,  of  necessity,  feel  itself  bound  by  those  acts  ;  but,  in  fact,  there  have  been 
numerous  decisions.  In  Wolley  v.  Brownhill,  the  Court  seemed  to  consider  the 
provision  in  the  grant  as  a  condition  precedent ;  there,  the  words  weie  precisely 
similar  to  those  contained  in  [554]  the  grant  in  the  present  case.  If  the  Court  con- 
sidered it  incumbent  on  the  parties  to  shew  an  endowment  in  that  case,  they  must,  of 
necessity,  do  so  in  the  present.  The  objects  of  the  charter  of  appropriation  were  to 
secure  to  the  vicar  a  competent  maintenance,  and  the  application  of  a  sufficient 
sum  as  alms  to  the  poor.  It  is  evident  that  these  have  not  been  done.  The  case  of 
WooUey  v.  Brownhill,  is  distinguishable  from  the  present,  for  there  it  appeared  that 
the  bishop  had  covenanted  to  pay  the  vicar  a  yearly  stipend ;  and  Mr.  Baron  Graham 
observed,  that  the  vicar  might  recover  the  pension  in  the  Ecclesiastical  Court,  or  by  a 
bill  in  equity  (M'Cleland,  p.  328). 

Boteler,  in  reply.  The  cases  cited  for  the  defendant  tend  to  establish  the  plaintiff's 
right,  for  they  shew,  that  where  the  rectory  has,  fiom  the  time  of  the  grant,  been 
reputed  and  considered  as  appropriate,  and  a  vicar  has  constantly  been  presented, 
instituted  and  inducted,  the  Court  will  presume  the  vicarage  to  have  been  lawfully 
endowed.  It  is  made  out  in  evidence,  that  the  Dean  and  Chapter  of  Worcester  have, 
ever  since  the  grant,  been  and  acted  as  the  appropriators  of  the  rectory,  and  have 
constantly  demised  it.  It  is  in  evidence  also,  that  there  has  been  a  vicar  since  the 
same  period,  and  though  the  payment  now  made  to  the  vicar  is  a  larger  payment, 
and  made  by  the  lessee,  yet,  the  Court  will  presume  that  the  vicar  was  duly  endowed, 
and  that  the  payment  by  the  lessee  is  an  additional  or  augmented  payment,  arising 
either  from  the  benevolence  of  the  Dean  and  Chapter,  or,  which  is  not  improbable, 
has  been  an  addition  made  to  the  living  under  the  statutes  of  augmentation. 

Alexander,  L.  C.  B.  In  deciding  this  case,  I  do  not  think  it  necessary  to  enter 
into  consideration  of  the  [555]  question,  whether  the  provisions  in  the  grant,  with 
respect  to  the  vicar  and  the  poor,  were  or  were  not  conditions  precedent,  to  entitle 
the  Dean  and  Chapter  to  the  rectory  and  tithes.  But  I  think  the  provision  with 
respect  to  the  poor  shews  they  were  not :  that  provision  is,  "  We  ordain,  besides,  that 
the  said  Dean  and  Chapter,  and  their  successoi's  for  ever,  in  every  future  year,  shall 
distribute,  or  cause  to  be  distributed,  among  the  parochial  poor  of  any  church  thus 
happening  to  be  void,  a  certain  reasonable  sum  of  money,  of  the  fruit  of  the  same 
church  coming,  by  the  bishop  and  diocesan  of  that  place  to  be  limited  and  assigned." 
This  is  to  be  paid  from  year  to  year,  and  must,  of  necessity  be  uncertain  in  amount. 
But  taking  them  to  be  even  conditions  precedent,  the  question  then  is,  whether,  on 
the  principle  of  the  cases  in  which  subsequent  endowments  have  been  pi-esumed,  the 
Court  will  not  feel  itself  bound  from  the  evidence  to  consider  that  the  181.  in  question, 
was  originally  a  proper  sum;  and  that  the  vicarage  was  properly  endowed  with  it, 
and  has  been  subsequently  augmented.  The  statute  of  augmentations  has  been  referred 
to,  and  which  may  pei'haps  be  considered  a  sufficient  answer  on  the  subject,  but  I  do 
not  think  it  necessary  to  rest  on  that.  It  appears,  that  for  very  many  years,  much 
larger  sums  than  the  1 81.  have  been  paid,  and  the  fair  question  would  be,  whether 
those  payments  might  not  be  used  as  evidence,  that  the  endowment  of  the  vicar  had 
been  augmented.  And  I  think  a  Judge  at  Nisi  Pi-ius  would  feel  himself  bound  to 
direct  a  Jury,  that  a  proper  sum  had  lieen  allowed,  and  that  a  further  sum  had  been 
granted  by  the  benevolence  of  the  Dean  and  Chapter.  If  there  had  been  any  less 
payment  than  the  181.,  a  different  question  might  have  arisen.     I  he  Dean  and  Chapter 
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having  been  in  the  possession  of  the  rectory  for  so  many  years,  without  this  objection 
having  ever  before  been  raised,  the  fair  presumption,  I  think,  is  that  they  complied 
with  the  [556]  terms  of  the  letters  patent,  and  that  therefore  they  are  entitled  to  the 
tithes  in  question. 

The  Court  decreed  an  account  of  the  tithes  with  costs,  except  the  costs  of  bringing 
the  defendants,  Bond  and  Higgin,  before  the  Court. 

A  similar  decree  was  made  as  to  another  township,  in  a  cause  of  Inman  v.  Bisbrow-n, 
where  the  same  defence  was  set  up. 

Exchequer  in  Equity.     Before  the  Lord  Chief  Baron. 

Thompson  v.  Tophaji.  Gray's  Inn  Hall,  Sittings  after  Term.  July  17th,  1827. — 
In  a  suit  to  establish  a  will,  and  for  the  administration  of  real  and  personal  assets, 
— if  the  heir  at  law  of  the  testator  be  abroad,  it  seems,  the  Court  does  not,  as  in 
other  cases,  declare  the  will  well  proved,  or  establish  the  same,  but  merely  directs 
the  trusts  of  the  will  to  be  carried  into  execution. 

In  this  case,  which  was  a  suit  to  establish  a  will,  and  for  the  administration  of 
real  and  personal  assets,  Lovat,  for  the  plaintiff,  stated  that  the  heir  at  law  of  the 
testator  was  abroad,  out  of  the  jurisdiction,  and  that,  therefore,  he  should  not  ask  the 
Court  to  declare  the  will  to  be  well  proved  or  to  establish  the  .same,  but  merely  to 
decree  the  trusts  of  the  will  to  be  carried  into  execution.  That,  in  fFilliams  v. 
Whinya(es,{a)  a  case  in  which  an  heir  at  law  was  in  the  East  Indies,  the  Court  of 
Chancery  had  gone  farther ;  [557]  for  in  that  case  Lord  Loughborough  was  reported 
to  have  declared  the  will  well  proved  ;  that  it  ought  to  be  esfciblished  ;  and  the  trusts 
performed  ;  though  there,  in  point  of  fact,  the  heir  at  law  was  not  a  party  to  the 
suit,  and  the  will  was  proved  per  testes.  In  confirmation  of  this,  he  stated,  that  he 
had  looked  into  a  great  number  of  decrees,  and  found  the  form  in  all  of  them,  where 
the  heir  at  law  was  abroad,  to  be  such  as  he  now  suggested. 

Simpkinson,  as  amicus  curia;  said,  he  had  obtained  many  decrees  in  the  same 
terms,  on  the  authority  of  JrUliams  v.  irhinyaks. 

The  Lord  Chief  Baron,  after  stating  that  the  point  was  an  important  one,  as 
respected  the  practice,  made  the  decree  in  the  terms  suggested  by  Lovat. 

Walker  v.  Laxton.  Equit.  Exch.  July  17,  20th,  1827.— A  testatrix  having, 
under  her  marriage  settlement,  a  power,  in  default  of  issue,  to  appoint  by  her 
will  a  sum  of  22001. ;  she  by  her  will,  after  reciting  the  power,  proceeded  thus : 
"  And  I  give  and  bequeath,"  [several  legacies,  some  to  persons  absolutely,  and 
others  to  persons  for  life,  and,  after  their  decease,  to  their  children  or  other 
persons  by  substitution,  amounting  in  the  whole  to  the  precise  sum  of  22001.], 
and  as  to  all  such  real  estates,  as  she  had  power  to  dispose  of  under  her  marriage 
settlement,  or  the  will  of  her  husband,  she  expressed  her  desire  that  the  same 
should  descend  to  and  vest  in  her  daughter,  by  the  preferable  title  of  descent ; 
and,  subject  as  aforesaid,  she  bequeathed  the  residue  of  her  personal  estate  to 
her  said  daughter : — Held,  that  the  legacies  were  not  general  legacies,  payable 
out  of  her  general  personal  estate,  but  were  intended  to  be  given  by  the  testatrix, 
under  a  mistaken  notion  that  the  execution  of  the  power  was  not  restricted  to 
the  event  of  her  dying  without  issue. 

[Considered,  Williams  v.  Hughes,  1857,  24  Beav.  480.] 

This  cause  was  heard  at  the  Sittings  after  Michaelmas  Term,  1826,  but  in  conse- 

(ff)  2  Bro.  C.  C.  399.  The  fact  that  the  heir  was  not  a  party  to  the  suit,  does  not 
appear  in  the  report  in  Brown. 

If  the  heir  at  law  be  out  of  the  jurisdiction  of  the  Court,  and  that  fact  is  charged 
and  proved,  the  Court  will  proceed  to  direct  the  execution  of  the  trusts,  upon  full 
proof  of  the  due  execution  of  the  will,  and  the  sanity  of  the  testator,  though  that 
evidence  cannot  be  read  against  the  heir,  if  he  should  afterwards  dispute  the  will  ; 
and  the  Court,  therefore,  cannot  establish  the  will  against  him,  or  in  any  manner 
insure  the  title  against  his  claims,  1  Madd.  C.  P.  604  ;  Lord  Kedesd.  3  edit.  139,  140. 


794  WALKER    T'.  LAXTON  1  Y.  &  J.  558. 

quence  of  a  mistake  discovered  in  the  pleadings,  and  which  was  supposed  to  have 
influenced  the  judgment  of  the  Court,  was  again  heard  at  the  present  Sittings. 

Ann  La.xton,  widow,  made  her  will,  dated  22d  December,  1800,  which  was  partly 
in  the  words  following,  viz.  "  I  direct  that  all  my  just  debts  shall  be  paid  as  soon  as 
con-[558]-venient  after  my  decease.  And  whereas  it  was  declared,  provided,  and 
agreed  by  the  marriage  articles,  between  Robert  Laxtoii,  my  late  dear  husljand,  and 
myself,  that,  in  default  of  issue,  I  should  have  power  to  dispose  of  S^OOl.,  and  pay  the 
same  to  such  persons  as  I,  the  said  Ann  Laxton,  hereafter  mention  ;  and  I  give  and 
bequeath  to  my  cousin,  William  Child,  Sen.,  and  his  heirs,  of  Yaxley,  in  the  county 
of  Huntingdon,  the  sum  of  1001. ;  to  my  cousin  Elizabeth  Dent  and  her  heirs,  of  St. 
Martin's,  Stamford  Bai'on,  in  the  county  of  Northampton,  the  sum  of  lOOl.  ;  to  my 
cousin  Mary  Nicholls,  daughter  of  my  late  aunt  Elizabeth  Child,  of  Yaxley,  and  her 
heirs,  and  wife  of  Mr.  Nicholls,  of  Buckworth,  in  the  county  of  Huntingdon,  the  sum 
of  1001."  (The  testatrix  bequeathed  other  sums,  in  the  same  terms,  to  divers  other 
persons,  some  of  the  legacies  being  to  the  persons  for  life,  with  remainders  over  to 
other  persons;  and  the  total  amount  of  the  sums,  with  those  above  stated,  being, 
according  to  the  will  as  stated  in  the  pleadings  on  the  first  hearing,  18.501.)  The  will 
then  proceeded — "  As  to  all  such  real  estates  as  I  have  power  to  dispose  of,  whether 
the  same  consists  of  land  or  money,  under  my  marriage  settlement,  or  under  the  will 
of  mv  late  husband,  Eobert  Laxton,  clerk,  directed  to  be  laid  out  in  the  purchase  of 
land,  I  am  well  contented,  and  desirous  that  the  same  respectively  descend  to  and 
vest  in  my  dear  daughter  and  only  child,  Mary  Laxton,  by  the  preferable  title  of 
descent ;  and  subject  as  aforesaid,  I  give  and  bequeath  all  the  rest  and  residue  of  my 
personal  estate,  whatsoever  and  wheresoever,  unto  my  said  dear  daughter  .Mary  Laxton, 
to  and  for  her  own  use  and  benefit;  and  I  make  and  appoint  my  said  dear  daughter 
executrix,  hereby  revoking  all  former  wills  by  me  made." 

The  testatrix  died  in  April,  1809,  and,  in  May  following,  her  will  was  proved  by 
her  daughter  Mary  i.axton. 

[559]  The  bill  was  filed  by  the  children  of  Mary  Walker,  one  of  the  legatees 
named  in  the  testatrix's  will,  to  whom  the  interest  of  1.501.  was  given  for  her  life,  and 
the  principal,  after  her  decease,  to  her  children,  against  Mary  Laxton,  the  daughter, 
residuary  legatee,  and  executrix  of  the  testatrix. 

The  bill  stated  the  will  of  the  testatrix,  and  alleged  that  the  testatrix  having  left 
issue  living  (the  said  Mary  Laxton),  at  the  time  of  her  death,  she  had  no  power  under 
the  marriage  articles  mentioned  in  her  will  to  dispose  of  the  sum  of  22001.  in  the  will 
mentioned ;  and  the  several  legacies  given  by  this  will,  accordingly  became  payable 
out  of  the  testatrix's  general  personal  estate.  The  bill  then  alleged  that  the  personal 
estate  of  the  testatrix,  posse.ssed  by  the  defendant,  was  more  than  sufficient  to  pay 
her  debts,  funeral  and  testamentary  expenses,  and  all  the  leg.'icies  bequeathed  by  her 
will.  The  bill  stated  that  no  interest  had  ever  been  paid  to  Mary  ^Valker,  in  respect 
of  the  interest  of  the  legacy,  and  that  the  plaintiflT,  John  Walker,  as  her  administrator, 
had  become  entitled  to  such  interest.  The  bill  charged,  as  evidence  of  the  value  of 
the  testatrix's  personal  estate,  exclusive  of  the  property  the  subject  of  the  settlement, 
that  the  defendant,  on  proving  the  will,  had  sworn  the  amount  of  the  testatrix's 
property  to  be  under  75001.  and  had  made  a  return  of  the  residue  retained  by  her  to 
the  amount  of  ^OOL,  and  had  paid  the  legacy  duty  on  such  residue.  The  bill  prayed 
an  account  of  the  principal  money,  and  interest  due  in  respect  of  the  legacy  ;  and, 
unless  the  defendant  admitted  assets,  the  usual  accounts  of  the  testatrix's  estate. 

The  defendant,  by  her  answer,  admitted  the  will,  but  submitted  that  the  legacies 
given  by  it  were  appointed  and  given,  and  to  be  paid,  only  in  execution  of  and  under 
the  power  in  the  will  mentioned,  vested  in  the  testatrix  in  default  of  issue.  That 
the  power  was  vested  in  the  testatrix  by  an  indenture  of  settlement,  dated  4th  [560] 
April,  1754,  made  between  Mary  Nicholls,  widow,  of  the  first  part;  Robert  Laxton, 
grocer,  and  the  Rev.  Robert  Laxton,  his  son,  and  Ann,  the  wife  of  the  said  Robert 
Laxton,  the  son,  late  Anne  Nicholls,  spinster,  of  the  second  part ;  Willi.im  Hawkins, 
gent.,  and  Thomas  Sibley,  gent.,  of  the  third  part ;  and  Joseph  Sibley,  linen-draper, 
and  Anne  Sibley,  the  younger,  spinster,  of  the  fourth  part;  made  after  the  marriage 
of  the  said  testatrix  with  the  .said  Robert  Laxton,  the'  son;  whereby,  (among  other 
things),  certain  freehold  estates  were  settled  to  the  use  of  the  said  Robert  Laxton 
and  Ann  his  wife,  foi'  their  lives,  with  remainder  to  the  use  of  their  children,  as 
tenants  in  common  in  tail,  with  cross  remainders,  between  such  children,  in  tail,  with 
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remainder  to  trustees  for  a  term  of  five  hundred  years,  with  remainder  to  the  said 
Robert  Laxton,  the  son,  in  fee  ;  and  by  which  settlement  it  was  declared,  that  the 
said  trustees  should  stand  possessed  of  the  said  hereditaments,  for  the  said  term  of 
five  bundled  years,  upon  trust,  immediately  after  failure  of  issue  of  the  said  Ann 
Laxton  by  the  said  Robert  Laxton,  by  and  out  of  the  rents,  issues,  and  profits  of  the 
same  premises,  or  by  mortgage,  sale,  or  other  disposition  thereof,  or  of  any  part 
thereof,  for  all  or  any  part  of  the  said  term  of  five  hundred  years,  or  by  all  or  any 
the  ways  and  means  aforesaid,  or  any  other  ways  or  means,  to  levy  and  raise  such 
sum  and  sums  of  money  not  exceeding  together  the  sum  of  22001.,  and  pay  the  same 
to  such  persons  or  person,  at  such  time  or  times,  upon  such  trusts,  and  for  such 
intents  and  purposes,  and  in  such  manner  as  the  said  Ann  Laxton,  by  herself  alone, 
whether  covert  or  sole,  and  notwithstanding  coverture,  should  by  any  deed  or  deeds, 
writing  or  writings,  to  be  by  her  sealed  and  delivered  in  the  presence  of  two  or  more 
witnesses,  or  by  her  last  will  and  testament  in  writing,  or  any  writing  purporting  to 
be  her  last  will  and  testament,  to  be  by  her  signed  and  published  in  the  presence  of 
three  or  more  credible  witnesses,  direct,  [561]  limit,  or  appoint : — th;it  certain  copy- 
hold hereditaments  were,  by  the  said  settlement,  settled  upon  trust  for  the  benefit  of 
the  same  persons  as  the  said  freehold  hereditaments  were  limited  to ;  and  certain 
monies  were,  by  the  same  settlement,  also  settled  upon  trust,  to  be  laid  out  in  the 
purchase  of  freehold  or  copyhold  hereditaments,  to  be  .settled  to  the  .same  or  like  uses. 

That  certain  parts  of  the  settled  estates  were  sold  in  the  lifetime  of  the  testatrix, 
and  the  monies  produced  by  such  sales  invested  in  the  name  of  the  testatrix. 

That  the  defendant  could  not  set  forth  whether  the  testatrix  was,  at  the  time  of 
her  death,  possessed  of  or  entitled  to  any  personal  estate  or  eftects,  exclusive  of  the 
property  comprised  in  or  bound  by  the  trusts  and  provisions  of  her  said  marriage 
articles  ;  nor  whether  the  same,  if  she  did  possess  any,  were  to  an  amount  sufficient  to 
pay  and  satisfy  all  her  funeral  and  testamentary  expenses,  and  debts,  and  legacies  :  for 
the  defendant  was  utterly  unable  to  set  forth  the  amount  or  particulars  of  the  testiitrix's 
own  property  or  estate,  if  she  did  possess  any,  as  distinguished  from  the  property 
comprised  in  the  settlement,  and  from  the  property  bequeathed  by  the  will  of  the  said 
Rol)ert  Laxton,  and  to  which  the  defendant  w;is  ab.solutely  entitled  under  the  afore- 
said settlement,  and  the  will  of  her  said  father,  dated  the  3d  day  of  June,  1763,  and 
which  she  believed  were  possessed  by  the  said  testatrix,  at  her  decease,  without  being 
in  any  manner  distinguished  from  the  said  testatrix's  own  property,  if  she  possessed  any. 

The  defendant  admitted  that  she  proved  the  will  of  the  testatrix  under  75001.  and 
paid  the  probate  duty  thereon  accordingly,  but  which  was  done  by  her  by  reason  of 
aforesaid  property  of  the  defendant  not  being  distinguishable  from  the  other  property, 
if  any,  of  the  testatrix  ;  and  that  she  delivered  to  the  SUimp-office  an  account  of  the 
testatrix's  residuary  estate,  after  deducting  thereout  the  legacies,  such  residue 
amounting  to  8301.,  and  paid  the  le-[562]-gacy  duty  thereon,  as  retained  by  her,  but 
that  she  did  so  in  ignorance  of  the  real  intent  and  nature  of  her  own  rights  and 
interest. 

Bickersteth  and  Sharpe,  for  the  plaintiff.  The  question  is,  whether  the  legacies 
bequeathed  by  the  testatrix's  will,  are  general  legacies,  payable  out  of  her  estate,  or  only 
out  of  the  fund  over  which  she  had  a  power  of  disposition,  in  the  event  of  her  not 
having  any  children.  The  bequests  are  not  stated  to  be  in  execution  of  the  power, 
nor  do  the  sums  amount  to  the  sum  of  which  she  had  the  power  to  dispose.  The 
testatrix  must  have  been  aware  that  she  had  only  the  power  to  dispose  of  the  fund  in 
the  event  of  her  having  no  issue,  and  yet  in  the  will  itself  she  gives  the  residue  to  her 
daughter.  This  case  is  much  stronger  than  any  which  have  hitherto  occurred,  inas- 
much as  there  is  no  charge  on  the  particular  fund,  except  by  the  inference  to  be  drawn 
from  the  recital  of  the  settlement  in  the  will.  Thev  cited  Roberts  v.  Pocock 
(4  Ves.  150). 

Jervis  and  Wilson,  J.,  for  the  defendant.  It  is  plain  that  the  testatrix  either  could 
not  have  understood  that  she  had  the  power  only  in  default  of  issue,  or  else  that  she 
could  not  have  understood  what  it  meant.  The  word  "and,"  in  the  will,  commencing 
the  bequests,  must  be  read  as  if  it  were  "  now,"  and  must  be  considered  as  a  continuation 
of  the  sentence  reciting  the  settlement.  There  was  no  necessity  for  her  to  dispose 
of  the  whole  fund.  Roberta  v.  Pocock,  has  no  application  ;  there  the  testator  directed 
that  all  the  legacies  should  be  paid  to  him  out  of  monies  due  to  him  from  Alexander 
Davison,  of  Madras,  upon  bond.     But  in  case  he  should  receive  the  said  monies  in  his 
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lifetime,  or  alter  the  said  secnrit}^  such  receipt  or  alteration  should  not  be  deemed  or 
construed  a  revocation  of  any  or  either  of  the  said  legacies,  but  the  same  should  in 
[563]  such  case  be  paid  by  and  out  of  some  other  part  of  his  estate  and  effects.  In 
Doe  devi.  Biownsmith  v.  Denny,(a)  an  estate  was  settled  after  certain  other  uses,  to  the 
use  of  all  the  children  of  Henry  Thompson  and  Mary,  his  wife,  in  fee  as  tenants  in 
common,  and  in  default  of  such  issue,  then  to  the  use  of  such  person  as  Mary  should, 
by  will,  appoint,  and  in  default  of  appointment,  to  her  heirs  for  ever.  Henry  and 
Mary  had  issue  a  son,  named  Henry  ;  the  father  died,  Mary  died  afterwards,  leaving 
the  son  a  minor,  having  in  her  lifetime  made  a  will,  by  which  she  declared  that  by 
virtue  of  certain  powers  given  her  by  the  marriage  settlement,  and  of  all  other  powers, 
she  devised  the  estate  to  her  son  in  fee  ;  and  in  case  he  should  die  under  twenty-one, 
she  devised  the  estate  to  the  father  of  the  defendant  in  fee  :  the  son  died  a  minor,  and 
the  question  was,  whether  his  heir  at  law  ought  to  recover  ;  and  it  was  holden  that  he 
should  ;  and  Mr.  Justice  Dennison  observed,  that  it  was  clearly  the  intention  of  the 
parties  to  the  marriage  settlement,  that  the  issue  of  Henry  and  Mary,  if  any,  should 
take  an  estate  in  fee  ;  and  that  the  power  given  to  Mary  of  devising  it  to  a  stranger, 
was  only  given  in  case  of  a  failure  of  such  issue.  That  case  is  precisely  in  point,  for 
here  the  obvious  intention  of  the  parties  was,  that  the  testatrix  should  only  have  a 
power  of  appointment  in  default  of  issue.  The  several  cases  on  this  subject  are  cited 
in  Chohnonddcy  v.  Clinton  (2  Meriv.  173  ;  2  Jac.  &  W.  1).  The  cases  on  the  informal 
execution  of  powers  are  collected  by  Mr.  Sugden,  in  his  Treatise  ;  the  principal  cases, 
however,  in  reference  to  the  present  subject,  are  Andreivs  v.  Emmol  (2  Bro.  C.  C.  297), 
and  Nannock  v.  Haiion  (7  Ves.  391). 

Dec.  20th,  1826. — Alexandee,  L.  C.  B.  I  think  it  was  the  intention  of  the  testatrix 
to  exercise  the  power,  but  not  to  confine  her  [564]  bounty  merely  to  the  22001.  but 
to  extend  it  to  her  general  personal  estate.  [His  Lordship  then  stated  the  power  at 
length.]  Some  of  the  bequests  are  absolute,  others  are  for  life  with  remainder  over 
to  other  persons.  It  is  a  strong  fact  also  against  the  legacies  being  given  simply  in 
exercise  of  the  power,  that  the  testatrix  has  not  appointed  the  whole  of  the  fund.  I 
cannot  confine  the  expressions  used  in  the  will,  "  subject  as  aforesaid,"  and  "  subject 
to  all  the  legacies  aforesaid,"  to  have  reference  to  the  22001.  only ;  and  not  to  her 
general  personal  estate.  I  have  no  doubt  that  the  testatrix  intended  to  increase 
her  personal  estate,  by  executing  the  power  of  appointment,  given  to  her  by  the  settle- 
ment.    And  I  must  consider  this  as  a  general  legacy. 

After  this  decree  had  been  pronounced,  it  was  discovered,  on  the  part  of  the  defen- 
dant, that,  in  the  statement  of  the  testatrix's  will,  in  the  pleadings,  two  legacies,  one 
of  3001.,  and  another  of  501.,  had  been  omitted,  and  which,  together  with  the  legacies 
already  appearing  in  the  pleadings,  amounting  to  18501.  made  22001.,  the  precise  sum 
which  the  testatrix  had  power  to  dispose  of  by  the  settlement.  Upon  this  discovery, 
as  some  stress  had  been  laid,  both  in  the  arguments  and  in  the  judgment,  on  the  pre- 
sumed fact  that  the  legacies  did  not  amount  to  the  22001.,  but  only  to  18501.,  an  applica- 
tion was  made  to  the  Court  for  a  re-hearing ;  which  was  accordingly  granted,  and  the 
cause  now  come  on  to  be  re-heard. 

July  17th,  1827. — Bickersteth  and  Sharpe,  for  the  plaintiffs,  repeated  the  argu- 
ments used  by  them  on  the  first  hearing,  and  contended  that  though  the  testatrix  had 
alluded  to  the  power,  yet  she  had  clearly  no  intention  to  exercise  it ;  or,  if  she  had 
any  such  intention,  she  omitted  to  carry  it  into  effect  in  the  subsequent  part  of  her 
will.  That  the  bequest  of  the  legacies  [565]  had  no  connection  with  the  clause  referring 
to  the  power.  And  that  the  words  subject  as  aforesaid,  in  the  residuary  clause,  had 
reference  not  merely  to  the  debts,  but  to  the  legacies. 

Jervis  and  Wilson,  J,,  for  the  defendant,  in  addition  to  the  arguments  used  by 
them  on  the  former  hearing,  contended,  that  the  testatrix  intended  to  exercise  a  power, 
which  she,  under  a  mistake,  supposed  was  reserved  to  her  by  the  settlement.  That 
the  words  subject  as  aforesaid,  in  the  residuary  devise,  had  merely  reference  to  the 
direction  that  all  her  just  debts  should  be  paid.  That  the  testatrix  might  have  con- 
templated the  possibility  of  her  daughter's  dying  in  her  lifetime.  That  though  the 
word  "and,"  was  used  immediately  after  the  reference  to  the  power,  and  before  the 
bequest  of  the  legacies,  and  was  an  inaccurate  word,  yet  it  did  not  absolutely  disconnect 

(a)  Sayer,  295.     See  also  Doe  dem.  Bwxlon  v.  Dunt,  2  Wils.  337. 
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the  bequest  with  the  power,  nor  was  it  inconsistent  with  an  intention  to  exercise  it, 
especially  when  it  appeared  that  the  sums  bequeathed  by  her  amounted  to  the  precise 
sum  of  which  she  had  the  power  to  dispose.  That  although  the  amount  of  the  sums 
was  inaccurately  stated  in  the  bill,  and  was  not  corrected  by  the  answer,  yet  the  fact 
clearh'  appeared  on  reference  to  the  will.  That  the  testatrix  could  not  be  supposed 
to  have  disposed  of  the  sum  of  22001.  in  any  other  event  than  that  in  which  she  had 
a  right  to  dispose  of  it,  viz.  in  the  event  of  her  daughter  dying  in  her  lifetime.  That 
the  word  "  issue,"  extended  to  issue  of  the  daughter,  and  not  merely  to  the  issue 
of  the  testatrix.  That  the  term  created  by  the  settlement,  was  not  to  take  effect 
until  there  was  a  failure  of  issue ;  and  a  tenant  in  tail  might  have  suffered  a 
recovery  and  have  barred  the  term. 

Bickerst€th,  in  reply,  contended  that  the  question  came  back  to  the  first  point, 
whether  the  testatrix  did  or  did  not  intend  to  exercise  the  power,  which,  he  submitted, 
it  was  [566]  clear  she  did  not.  That  the  testatrix  could  not  possibly  have  contemplated 
that  she  should  die  without  issue,  inasmuch  as,  by  her  will,  she  had  made  an  express 
devise  to  her  daughter. 

The  case  stood  over  for  judgment. 

July  20th. — Alexander,  L.  C.  B.  This  case  comes  before  me  on  a  re-hearing. 
The  question  is,  whether  the  testatrix,  Ann  Laxton,  by  her  will,  exercised  a  power 
of  disposing  of  22001.,  reserved  to  her  under  her  marriage-settlement,  dated  in  17.54. 
By  that  settlement,  certain  real  estates  were  limited  to  the  use  of  the  testatrix's 
deceased  husband  for  life ;  then  to  the  use  of  the  testatrix  for  life,  and  then  to  the 
use  of  the  children  of  the  marriage  :  in  default  of  children,  then  to  trustees  for  a  term 
of  five  hundred  years,  in  trust,  that  the  trustees  should,  immediately  after  failure  of 
issue  of  the  body  of  the  testatrix  by  her  husband,  by  and  out  of  the  rents  [his  Lordship 
stated  the  language  of  the  power  for  raising  the  sum  of  22001.  at  length].  Subject 
to  this  term,  and  to  the  prior  limitations,  the  estate  was  limited  to  the  husband 
in  fee.  It  seems,  that  the  will  of  the  husband  did  not  in  any  manner  affect  the 
property.  This  lady,  when  a  widow,  (having  survived  her  husband  a  great  many 
years),  makes  her  will,  dated  in  1800,  which  contains  these  words: — "Whereas  it 
was  declared,  provided,  and  agreed,  by  the  mariiage-articles  made  between  Robert 
Ijaxton,  my  late  dear  husband,  and  myself,  that,  in  default  of  issue,  I  should  have 
power  to  dispose  of  22001.," — this,  so  far,  is  a  perfectly  correct  recital,  though,  in 
many  other  respects,  the  will  is  inaccurate  ;  she  then  proceeds, — "and  pay  the  same 
as  1,  the  said  Ann  Laxton,  hereafter  mention."  Immediately  after  these  words,  she 
goes  on, — "And  I  give  and  bequeath  to  ray  cousin,  William  Child,  1001." — and  so  on, 
giving  a  number  of  legacies  to  several  persons,  and,  in  some  cases,  to  their  heirs ;  but 
not  so  with  respect  to  every  one  of  them,  for,  [567]  in  some  instances,  she  uses  the 
word  heirs,  but  in  other  instances  she  substitutes  some  other  persons,  as  was  the  case 
with  respect  to  the  mother  of  the  present  plaintiffs : — "  I  give  to  my  cousin,  Mary 
Walker,  of  Islington,  in  the  county  of  Middlesex,  and  daughter  of  the  abovenamed 
Ann  Sibley,  for  her  life,  1501.,  and,  after  her  decease,  to  be  equally  divided  among 
her  children,  or  to  the  survivor."  Then  she  proceeds  again  to  give  other  legacies, 
repeating  in  them  the  word  heirs.  The  sums  thus  disposed  of  amount  altogether  to 
22001.  After  disposing  of  the  fund  in  this  way, — sometimes  to  persons  and  their 
heirs,  and  sometimes  to  other  persons  by  substitution,  she  proceeds, — "  As  to  all  such 
real  estates  as  I  have  power  to  dispose  of,  whether  the  same  consists  of  land  or  money, 
under  my  marriage-settlement,  or  under  the  will  of  my  late  husband,  Robert  Laxton, 
directed  to  be  laid  out  in  the  purchase  of  land,  I  am  well  contented  and  desirous  that 
the  same  respectively  shall  descend  to  and  vest  in  my  daughter  and  only  child,  Mary 
Laxton,  by  the  preferable  title  of  descent.  And,  subject  as  aforesaid,  I  give  and 
bequeath  all  the  rest  and  residue  of  my  personal  estate  whatsoever  and  wheresoever 
unto  my  said  daughter,  Mary  Laxton,  to  and  for  her  own  use  and  benefit,  and  I  make 
and  appoint  her  sole  executrix."  The  question  which  has  been  debated  is,  whether 
the  several  provisions  made  by  the  testatrix  for  the  persons  named  as  legatees,  were 
intended  by  her  to  be  given  in  execution  of  the  power,  the  recital  of  which  they 
immediately  follow,  (in  which  case  they  altogether  fail,  the  testatrix  having  no  such 
power,  there  being  issue  of  the  marriage) ;  or  whether  the  testatrix  meant  them  as 
legacies  to  be  paid  out  of  her  general  personal  estate  ]  And  I  must  confess,  that  my 
impression,  at  the  first  hearing  of  this  cause,  was  that  they  were  general  legacies. 
I  now,  however,  admit,  that  I  am  of  a  different  opinion  :  and  it  appears  to  me,  that 
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the  question  turns  entirely  upon  what  was  the  intention  of  the  testatrix.  It  [568] 
is  a  first  principle,  that  you  are  not  to  presume  any  legacy  to  be  given  in  execution 
of  a  power,  unless  there  is  a  clear  and  direct  reference  to  that  power,  and  an  intention 
shewn  to  exercise  it.  On  re-consideration,  it  appears  to  me,  that  there  is  a  clear 
reference  to  this  power,  in  terms  so  strong,  that  they  cannot  possibly  be  passed  over. 
The  testatrix,  in  the  first  place,  recites  the  power ;  and,  secondly,  she  disposes  of  the 
precise  sum  which  she  had  the  right  to  appoint.  These  two  circumstances  afford 
strong  grounds  for  presuming,  that  she  intended  to  exercise  the  power.  If  she  did 
not  mean  this  to  be  an  execution  of  her  power,  as  to  these  legacies,  there  was  no  object 
or  occasion  for  her  to  refei-  to  it.  What  embarrassed  me  on  the  former  hearing  was, 
the  manner  in  which  she  connects  these  legacies  with  the  power,  by  using  the  copulative 
"and":  if  she  had  used  the  word  "therefore,"  or  "now,"  there  would  have  been 
a  clear  reference  to  the  power,  and  no  question  could  have  arisen  that  it  would  have 
amounted  to  an  execution  of  it.  When  I  now  look  at  it,  under  the  altered  circum- 
stances of  the  case,  my  difficulties  are  overcome.  A  strong  observation  arises  on  the 
testatrix's  having  used  the  words  "As  I,  the  said  Ann  Laxton,  hereafter  mention." 
If  she  had  said,  "as  I  shall,"  or  "as  I  have,"  it  would  at  once  have  been  clear,  that 
she  connected  the  bequests  with  the  power.  And  what  other  construction  can  I  now 
put  on  it,  when,  after  using  the  words  which  I  have  referied  to,  she  gives  sums, 
altogether,  to  the  precise  amount?  The  words  seem  to  me  to  have  a  clear  and  distinct 
refei'ence  to  what  she  afterwards  proceeds  to  do ;  and  she  clearly  referred,  in  the 
execution  of  this,  to  the  power  which  she  conceived  she  had  to  dispose  of  this  sum. 
Then,  with  the  additional  observation,  that  the  sums  do  amount,  together,  to  the 
22001.,  (and  which,  it  appears  to  me,  I  have  a  right  to  refer  to,  though  not  directly 
put  in  evidence  by  the  pleadings),  I  can  feel  no  doubt  that  she  meant  to  exercise  the 
power.  That  I  am  entitled  to  refer  [569]  to  the  amount  of  the  legacies,  seems  clear. 
It  has,  certainly,  been  doubted  whether,  in  a  bequest  of  personal  estate,  the  Court 
can  look  at  the  state  of  the  testator's  property  at  the  time  of  making  his  will ;  but 
I  find,  in  many  of  the  cases  on  specific  legacies  of  stock,  continual  references  to  the 
fact,  whether  the  parties  had,  at  the  time,  the  particular  stock.  And  it  is  clear,  that 
I  have  a  right  to  look  whether  the  testatrix  was  entitled  to  this  fund,  or  vv'hether 
she  has  disposed  of  the  whole  of  it.  It  has  been  contended,  that  these  are  general 
legacies,  because  the  residuary  estate  is  given  to  the  daughter,  "subject  as  aforesaid," 
which  must  mean,  "subject  to  these  legacies."  But,  on  the  other  hand,  it  has  been 
urged,  that  the  words  may  properly  be  applied  to  the  testatrix's  debts,  and  funeral 
and  testamentaiy  expenses.  There  can  be  no  doubt,  that,  by  law,  her  estate  was 
charged  with  them,  and,  therefore,  that  any  declaration  on  the  subject  was  unnecessary. 
But  I  must  say,  that,  as  at  present  advised,  if  the  words  were  wholly  omitted,  my 
opinion  would  be  the  same. 

There  is  only  one  other  observation,  and  that  is  an  additional  reason,  though  not 
a  very  strong  one,  for  holding,  that  she  meant  to  exercise  the  power ;  it  is  the  manner 
in  which  the  testatrix  has  given  most  of  the  sums.  Many  of  the  sums  are  given  to 
persons  for  their  lives,  and,  after  their  deaths,  to  their  heirs.  The  word  "  heirs  "  has 
no  meaning,  as  used  here  ;  but  it  shews,  that  there  was  some  confused  intention,  on 
the  part  of  the  framer  of  the  will,  to  give  to  the  heirs  and  substitutes  the  benefit  of 
the  provisions,  and  evidently  contemplates  that  some  of  them  at  least  would  take 
eff"ect  at  a  remote  period.  However  confused  the  notion,  and  however  incorrectly 
expressed,  it  seems  to  have  been  intended,  that  the  legatees  should  take  after  a  failure 
of  issue,  that  issue  being  then  clearly  alive. 

This  is  not  a  very  strong  observation  ;  but  it  tends,  with  [570]  the  others,  to 
shew,  that  there  evidently  was  an  intention,  on  the  part  of  the  testatrix,  to  exercise 
the  power.  The  consequence  is,  that,  in  this  case,  the  plaintiffs  can  take  nothing  by 
then-  bill :  but,  as  there  has  been,  what  appears  to  me,  a  fair  doubt,  I  think  the  bill 
should  be  dismissed  without  costs. 

Bill  dismissed  without  co.«ts. 

Before  the  Whole  Coukt. 

Royal  Exchange  Assurance  Company  v.  Short.  Equit.  Exch.  Grav's  Inn  Hall, 
Sittings  after  Term.  July  19th,  1827.— Where  an  order  had  been  obtained  that 
service  of  a  subpoena  on  the  attorney  of  the  defendant,  who  resided  abroad,  and  had 
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brought  an  action  at  law  again.st  the  plaintiffs,  should  be  good  service  ;  but  such 
order  was  obtained,  and  the  subpwna  issued  and  served  two  days  before  the  filing 
of  the  bill,  the  Court  refused  to  discharge  the  order  for  irregularity,  holding 
that  the  irregularity,  if  any,  had  been  waived  by  a  subsequent  appearance  of  the 
defendant. — In  injunction  bills,  where  the  defendant  resides  abroad,  and  an 
application  is  made  that  service  of  process  on  his  attorney  at  law  may  be  good 
service,  the  Court  of  Chancery  requires  the  bill  to  be  accompanied  by  an  affidavit 
by  the  plaintiff,  of  merits.  In  this  Court  the  affidavit  is  not  required  until  the 
motion  is  made  for  the  injunction. 

Koe  moved  to  discharge  an  order  made  in  this  cause,  on  the  2nd  day  of  July,  that 
service  of  the  subpoena  on  the  attorney  of  the  defendant  at  law  might  be  deemed  good 
service,  on  the  ground  of  irregularity. 

The  order  was  made  on  the  motion  of  the  plaintifis ;  and,  after  reciting  that  the 
defendant  resided  at  Mexico,  and  was  proceeding  at  law  against  the  plaintiffs,  in 
an  action  commenced  by  him  ;  to  be  relieved  from  which  the  plaintiffs  had  filed 
their  bill,  and  had  issued  the  usual  subpoena ;  and  that  application  had  been  made  to 
the  attornies  in  the  said  action,  to  accept  service  of  the  said  subpcena  and  appear  for 
the  defendant,  and  that  the  writ  was  tendered  to  them  for  that  purpose ;  but  the  said 
attornies  refused  so  to  do  :  and  upon  reading  an  affidavit  to  that  effect,  it  was  ordered 
that  service  of  the  said  writ  of  subpoena  on  the  said  attornies  should  be  deemed  good 
service. 

[571]  The  irregularity  complained  of  was,  that  although  the  order  was  dated  the 
2nd  Julv,  and  purported  to  be  made  in  the  cause,  the  bill  was  not  actually  filed  until 
the  4th  July,  on  which  day  the  plaintiffs  obtained  an  injunction  to  stay  the  proceedings 
at  law  of  the  defendant. 

The  application  to  discharge  the  order  was  supported  by  an  affidavit  of  the  defen- 
dant's solicitor,  stating  the  order.  That  on  the  2nd  July  the  subpcena  vi-as  i.ssued, 
returnable  immediately,  and  that  such  order  and  subpfiena  were  served  on  the 
defendant's  attornies  the  same  2nd  July.  That  in  the  afternoon  of  the  following  day, 
they  inquired  at  the  Exchequer  Office  whether  the  bill  had  been  filed,  when  thev  were 
informed  by  the  plaintiff's  Clerk  in  Court  that  it  was  not  then  filed,  but  was  expected 
to  be  sent  in  the  course  of  the  evening,  and  would  then  be  filed  ;  but  that  from  the 
office  copy  the  bill  appeared  not  to  have  been  filed  until  the  4th. 

This  affidavit  was  met  by  an  affidavit  on  the  part  of  the  solicitors  for  the  plaintiffs, 
stating  that  the  action  was  commenced  on  Saturday  the  30th  .lune,  upon  which  day 
the  writ  which  issued  was  made  returnable,  and  in  the  evening  of  the  same  day  a 
declaration  was  filed.  That  on  Monday  the  2nd  July  the  subpoena  was  obtained,  and 
the  defendant's  attornies  refusing  to  accept  it,  the  order  was  obtained  and  served 
upon  them,  together  with  the  subpoena,  in  the  evening  of  the  same  day.  That  from 
the  compliciited  natuie  of  the  transactions,  the  bill  could  not  be  completed  until  the 
evening  of  the  3d  July,  and  was  filed  before  the  sitting  of  the  Court  on  the  following 
day,  and  that  the  defendant  entered  an  appearance  on  the  14th 

Bickerst€th  and  Anderdon,  O.,  in  opposition  to  the  motion.  There  is  a  great 
distinction  between  injunction  bills  and  other  bills,  with  respect  to  the  issuing  of 
process.  [572]  I'he  exception  made  by  the  statute  (a)  is  to  bills  for  injunctions,  to 
stay  waste  or  suits  at  law  commenced.  Parties  do,  however,  frequently,  in  other 
cases,  take  out  a  subpoena  before  the  bill  is  filed  ;  and  the  course  ordinarily  pursued 
by  the  defendant  is,  to  appear  and  prefer  costs.  The  privilege  given  by  the  act 
would  i)e  useless,  unless  the  parties  could  make  an  application  for  an  injunction  on 
issuing  the  subpcena.  There  was  no  surprise  on  the  defendant,  for  his  attornies  were 
fully  aware  of  the  proceedings ;  and  after  the  order  was  served  on  them  they  inquired 
whether  the  bill  were  filed,  and  were  informed  it  was  not.  They  nevertheless  after- 
wards, at  the  expiration  of  several  days,  appear ;  by  which  the  irregularity,  if  any, 
was  cured. 

Koe,  in  reply.     The  act  only  gives  the  party  a  right  to  issue  a  subpoena  in  the 

(a)  4  Ann  c.  16,  s.  22,  by  which  it  is  enacted,  "that  no  subpcena,  or  any  other 
process  for  appearance,  do  issue  out  of  any  Court  of  equity,  till  after  the  bill  is  filed 
with  the  proper  officer  in  the  respective  Courts  of  equity,  except  in  cases  of  injunctions 
to  stay  waste  or  suits  at  law  commenced." 
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cases  pointed  out  by  the  act,  before  the  filing  of  the  bill ;  but  the  bill  must  be  on  the 
file  at  the  return  of  the  subpojna,  even  in  an  injunction  case,  or  the  defendant  may 
prefer  costs.  The  process  is  irregular  in  this  case  also,  because  the  subpoena  was  made 
returnable  immediately,  without  any  affidavit  that  the  defendant  lived  within  ten  miles 
of  London.  In  the  Court  of  Chancer}^  the  party  applying  for  an  order  of  this 
description  must  file  an  affidavit  of  merits  at  the  time  of  making  the  application  ;  but, 
it  seems,  the  practice  is  different  in  this  Court  (see  3  Madd.  550).  The  affidavit  is 
intitled  in  the  cause,  when  in  point  of  fact  there  was  no  such  cause  in  existence ;  the 
affidavit  ought  not,  therefore,  to  have  been  received ;  for  an  indictment  for  perjury 
could  not  be  founded  on  it. 

[573]  Alexander,  L.  C.  B.  It  appears  to  me  that,  without  referring  to  the  pro- 
visions of  the  statute,  there  ai'e  several  grounds  why  this  motion  should  not  be  granted. 
In  ordinary  cases,  the  bill  regularly  ought  to  be  on  the  file  before  the  subpcena  is  issued  ; 
but  in  the  particular  cases  pointed  out  by  the  act,  the  subpoena  may  be  sued  out  before 
the  bill  is  filed.  The  first  question  in  the  present  case  is,  whether  the  order  truly 
recites  the  facts.  I  see  nothing  to  have  prejudiced  the  order,  if  it  had  truly  recited 
the  fact,  but  which  it  does  not ;  for  it  recites  the  bill  to  have  been  then  filed,  when  it 
was  not  actually  filed  until  two  days  afterwards.  It  would  appear,  however,  that  no 
affidavit  was  made  that  the  bill  had  then  been  filed,  nor  was  there  any  thing  to  warrant 
that  recital,  but  it  seems  to  have  been  introduced  as  part  of  the  usual  form  of  such  an 
order  by  the  officer  in  drawing  it  up.  The  order  would  have  been  good  without  the 
recital.  At  all  events,  there  is  strong  ground  for  contending  that  the  irregularity  has 
been  cured  by  the  conduct  of  the  defendant.  It  is  a  clear  struggle  against  the  justice 
of  the  case,  ai:d  the  defendant  has  shewn  his  addi'ess,  by  delaying  the  present  applica- 
tion until  the  last  moment  of  the  Sittings. 

HuLLOCK,  B.(a)  I  am  of  the  same  opinion,  and  I  found  my  judgment  on  the 
waiver,  by  the  defendant,  of  the  irregularity,  if  irregularity  there  be.  If  there  be 
any  imperative  rule,  that  a  party  must  appear  before  he  can  apply  to  the  Court,  it  is 
better  to  adhere  to  that  rule ;  but  on  principle,  as  founded  on  the  rules  of  the  Courts 
of  law,  where  a  party  complains  of  a  process  as  altogether  nugatory,  it  is  not  only 
unnecessary,  but  improper,  to  appear.  If  the  party  comes  in,  it  is  considered  that  he 
appears  gratis.  Here  the  defendant  does  not  take  advantage,  but  comes  into  Court 
and  waives  the  objection.  I  do  not  think  [574]  it  necessary  to  advert  to  the  objection 
with  respect  to  the  affidavit.  I,  for  one,  think  some  observations  might  have  arisen 
upon  it  if  the  objection  had  not,  as  I  conceive  it  has,  been  waived. 

Vaughan,  B.  I  am  of  opinion  that  the  party  must  be  considered  as  having  waived 
the  objection.  It  seems  to  me  that  the  party  was  not  obliged  to  appear,  and  that  it 
was  a  work  of  supererogation  on  his  part.  I  think  that  the  irregularity,  if  any,  has 
been  waived,  and  that  the  motion  ought  to  be  refused. 

Motion  refused,  with  costs. 

Frietas^and  Others  v.  Dos  Santos  and  Others.  Equit.  Exch.  July  18th, 
1827. — An  action  at  law  being  brought,  to  recover  the  produce  of  some  foreign 
specie,  remitted  by  a  merchant  abroad  to  an  agent  in  London,  the  agent  filed  his 
bill,  alleging  generally,  that  there  were  mutual  dealings  and  transactions  between 
the  parties,  and  praying  that  an  account  might  be  taken  of  them,  and  for  an 
injunction  ;  a  demurrer  was  allowed. 

[Applied,  Gh-envilk-Murray  v.  Earl  of  Clarendon,  1869,  L.  R.  9  Eq.  11.     Referred  to, 
Vanner  v.  Frost,  1870,  39  L.  J.  (Ch.)  626.] 

The  bill,  in  this  case,  was  filed  by  persons  to  whom  a  large  sum  in  foreign  specie 
had  been  remitted,  for  the  purpose  of  being  converted  into  English  money,  against  the 
persons  by  whom  the  specie  had  been  remitted,  for  an  injunction  to  restrain  them 
from  proceeding  in  an  action,  brought  by  them,  for  the  recovery  of  the  produce  of  the 
specie.  The  bill  suggested,  in  general  terms,  that,  in  the  year  1813,  the  plaintiflTs  had 
frequently  been  employed  as  agents  to  the  defendants,  who  resided  abroad  ;  and  that 
they  had  various  dealings  and  transactions,  and  that  mutual  accounts  subsisted  between 
them ;  and,  in  particular,  that,  at  a  period  stated  in  the  bill,  the  defendant  remitted 

(a)  Garrow,  B.,  was  absent  from  indisposition. 
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the   specie  in    question.     The    bill    prayed  an  account  of   the    transactions,  and  an 
injunction. 

To  this  bill  the  defendant  put  in  a  general  demurrer. 

Bickersteth,  and  Richai'ds,  G.,  in  support  of  the  demurrer.  It  has  been  settled, 
that  a  demurrer,  which  is  good  to  the  relief,  is  good  to  the  discovery.  Here  it  is 
clearly  good  to  the  relief  ;  for  there  is  no  prete.xt  for  saying  [575]  in  this  ease,  that, 
the  accounts  can  be  taken  better  in  equity  than  at  law,  a  distinction  made  in  Willivg^ 
V.  Cooper,  cited  in  Lord  Courteney  v.  Goihchall  (9  Yes.  4-73).  Dinwiddle  v.  Hailey  (6  Ves. 
136),  is  precisely  in  point.  There  the  Lord  Chancellor  decided,  that  the  demurrer 
would  hold  ;  and  said,  that  if  he  were  to  sustain  the  bill,  there  would  be  no  dealing 
with  a  broker  without  a  bill  being  filed.  The  mere  allegations  of  mutual  accounts 
will  not  be  sufficient  to  support  the  bill.  It  will  be  found,  that  the  action  is  not 
brought  for  the  balance  of  accounts,  but  merely  for  the  sum  of  90001.,  the  proceeds  of 
this  particular  remittance  in  specie.  In  Long  v.  Young,  not  yet  reported,  before  the 
present  Master  of  the  Rolls,  where  an  action  had  been  brought  for  freight,  and  a  bill 
was  tiled  for  an  account  and  an  injunction,  a  demurrer  was  allowed. 

Martin  and  Thomson,  in  support  of  the  bill.  If  there  is  a  clear  case  of  mutual 
demands,  it  cannot  be  necessary  to  state  every  particular  account.  In  the  cases  cited, 
it  was  clear,  from  the  stiitements  in  the  bill,  that  the  plaintiffs  had  no  right  to  come 
into  a  Court  of  Equity. 

Bickersteth,  in  reply.  There  is  no  allegation  in  the  present  bill,  that  any  money 
has  been  received  or  paid.  The  allegation,  that  there  are  mutual  transactions,  is 
wholly  unfounded,  and  merely  thrown  in  to  make  out  a  case. 

Alexander,  L.  C.  B.  The  question,  in  the  present  case  is,  not  whether  the 
plaintiff  is  entitled  to  the  discovery,  if  the  bill  be  properly  framed,  but,  whether  the 
bill  is,  or  is  not,  in  fact  properly  framed.  It  is  the  settled  practice,  at  this  time,  that 
if  a  bill  be  filed  for  a  discovery,  the  relief  is  made  ancillary  to  it,  and  the  party  must 
stand  or  fall  by  the  discovery.  The  title  to  relief,  in  the  pre-[576]-sent  case,  is  said 
to  rest  on  this  foundation, — that  there  have  been  extensive  transactions  between  the 
parties,  and  that  justice  cannot  be  done  by  the  trial  of  an  action  at  law,  for  that  the 
case  depends  on  the  taking  of  intricate  accounts.  In  opposition  to  this,  it  is  said, 
that  the  charge,  in  general  terms,  of  mutual  transactions  between  the  parties,  is  a 
mere  subterfuge,  and  that  the  only  transaction  between  the  parties  is  the  one  in 
question.  The  difficulty  I  have  had  in  the  case  is,  to  find  a  rule  to  act  upon.  As  to 
the  justice  of  the  case,  I  entertain  no  doubt,  that  there  is  no  other  transaction  open 
between  the  parties  ;  at  the  same  time,  I  have  no  right  to  take  into  my  consideration 
the  precise  feelings  which  infiuence  my  opinion,  hut  must  look  into  the  case  of  the 
demurrer  only,  without  reference  to  the  proceedings  at  law.  The  point  comes  to  this, 
— that,  if  I  am  of  opinion,  that  the  particular  transaction  would  not  entitle  the  party 
to  relief,  I  must,  to  support  the  bill,  be  of  opinion,  that  the  general  charges  do  so 
entitle  him.  Now,  without  meaning  to  lay  down  any  general  rule,  I  think  the  facts 
charged  in  the  present  bill  are  too  loose  and  vague  to  support  it ;  not  even  stating 
that  there  are  unsettled  accounts,  or  that  a  balance  is  due  to  either  party  :  and  if 
these  particular  charges  were  stiuck  out,  it  would  not  appear  that  any  other  trans- 
action than  the  present  had  ever  taken  place  between  the  parties.  It  is  not  every 
account  which  will  entitle  a  Court  of  I^quity  to  interfere :  it  must  be  such  an  account 
as  cannot  possibly  be  taken  justly  and  fairly  in  a  Court  of  law.  I  think  the  demurrer 
ought  to  be  allowed. 

HuLLOCK,  B.  I  am  of  the  same  opinion  :  the  cases  cited  do  not  appear  to  me  to 
apply.  Striking  out  the  charges  in  the  bill,  that  there  have  been  mutual  accounts 
between  the  parties,  it  would  not  appear  that  any  other  transaction  than  this  particular 
remittance  of  specie  subsists  between  the  parties.  Non  constat,  that  these  ac-[577]- 
counts  might  not  have  existed  twenty  years  before  ;  for  neither  time  nor  place  is 
stated.  It  is,  evidently,  merely  thrown  in  to  give  a  colour  to  the  case.  It  is  most 
palpable,  that  the  only  transaction  resting  in  dispute  is  this  particular  remittance  of 
specie,  and  that  the  parties  never  contemplated  ripping  up  any  old  accounts.  The 
action  I  understand  to  be  brought  for  the  proceeds  of  the  sale  of  this  particular  specie  : 
now,  what  does  the  plaintiff  say  1  Not  that  he  has  not  received  this  particular  specie, 
but,  that  theie  are  mutual  accounts  depending  between  him  and  the  defendant,  and, 
therefore,  that  he  ought  not  to  account  for  the  proceeds  of  this  specie.  I  think  the 
demurrer  oui;ht  to  be  allowed. 

Ex.  Div.  IV.— 26 
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Vaughan,  B.  I  concur  in  the  opinion  which  has  been  expressed.  It  appears  to 
me,  that  the  'parties,  at  the  time  of  filing  this  bill,  had  nothing  more  in  dispute 
between  them,  than  this  particular  transaction.  As  to  which,  the  remedy  seems  to 
me  to  lie  clearly  at  law.  With  respect  to  the  frame  of  the  bill,  the  Chief  Baron  and 
my  Brother  Hullock  have  so  fully  stated  it,  that  it  is  unnecessary  for  me  to  say  any 
thing  further  upon  the  subject. 

Demurrer  allowed. 

Thomson  applied  for  leave  to  amend ;  but  Richards  observed,  that  it  had  been 
decided,  that  a  bill  for  discovery  could  not  be  turned  into  a  bill  for  relief  ;  and,  in 
like  manner,  that  a  bill  for  relief  could  not  be  converted  into  a  bill  of  discovery 
only.  Atid  he  cited  BMenmih  v.  Baiky  (15  Ves.  358),  Chohnonddey  v.  Clinton 
(2  Ves.  &  B.  113). 

The  Court  refused  the  application. 


[578]  Robinson  and  Others  v.  Somes.  Equit.  Exch.  July  19th,  1827.— On  a 
bill  by  underwriteis  for  a  commission  to  examine  witnesses  abroad,  to  prove  the 
circumstances  under  which  a  ship  had  been  condemned  and  sold  as  not  worth 
repair ;  the  Court  held  an  affidavit  of  the  plaintiff's  solicitor,  stating  his  infor- 
mation and  belief  that  there  were  several  witnesses  abroad,  whose  testimony  was 
necessary  for  the  plaintiffs,  to  be  sufficient,  though  it  did  not  state  any  grounds 
for  his  belief. 

Bickersteth  and  Richards,  G.,  moved  for  a  commission  to  examine  witnesses  at 
Calcutta,  and  other  places. 

The  bill  was  filed  by  underwriters  to  restrain  actions  brought  against  them  on 
certain  policies  of  insurance  on  a  ship  and  cargo.  The  ship  having  met  with  some 
damage  was  carried  into  a  port  abroad,  and  there  condemned  and  sold,  as  not  worth 
the  expense  of  repairs.  The  bill  charged  fraud  in  the  condemnation  and  sale  of  the 
ship,  and  sought  a  commission,  or  commissions,  for  the  examination  of  witnesses  abroad, 
to  prove  the  circumstances. 

Blenman,  opposed  the  motion  on  the  ground  that  the  bill  was  multifarious,  relating 
to  several  distinct  policies  of  insurance ;  and  also  on  the  ground  that  the  affidavit  filed 
in  support  of  the  application,  by  the  solicitor  for  the  plaintiffs,  merely  stated  that  he 
believed  that  the  plaintiffs  had  several  witnesses  resident  abroad,  whose  testimony 
was  material  to  them,  without  stating  the  grounds  of  his  belief  ;  and  he  cited  Luragoity 
\.  Attorney-General  (2  Price,  172);  and  likewise  because  the  officer  and  crew  of  the 
ship  were  in  England,  and  capable  of  being  examined  here. 

Bickersteth  replied. 

Alexander,  L.  C.  B.  Several  objections  have  been  made  in  the  present  case  ;  one 
is,  that  the  bill  is  multifarious,  if  so,  it  ought  to  have  been  met  by  a  demurrer.  It 
cannot  be  urged  upon  this  occasion,  as  a  reason  why  they  should  not  have  a  commission. 
I  think  the  affidavit  is  sufficient:  but  according  to  the  present  practice,  and  which 
has  been  observed  on  several  late  occasions,  I  think  [579]  a  commission  ought  not  to 
be  granted,  except  upon  the  terms  of  the  plaintiffs'  paying  a  part  of  their  subscription 
into  Court      On  those  terms  I  think  a  commission  ought  to  go. 

Hullock,  B.  I  am  of  the  same  opinion.  I  think  that  persons  in  this  country, 
cannot  be  the  only  necessary  witnesses.  It  appears  to  me,  that  the  proper  witnesses 
are  the  persons  by  whom  the  ship  was  purchased,  and  afterwards  bioken  up.  It  very 
often  happens  that  ships,  when  sold  to  be  broken  up,  are  repaired,  and  come  back 
again  to  this  country. 

Val'ghan,  B.  I  concur  in  the  opinion  of  the  Court.  Those  persons  who  have 
had  any  experience  in  cases  of  this  kind,  know  perfectly  well  that  these  sales  are, 
most  frequently,  fi'audulent  sales.  It  seems  to  me,  to  be  most  convenient  for  the 
administration  of  justice,  that  the  parties  should  have  the  opportunity  of  examining 
these  witnesses. 

The  Court  ordered  a  commission  to  issue  upon  payment  of  a  moiety  of  the  sums 
subscribed  by  each  Underwriter  into  Court. 
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Eex  r.  Burns.  Equit.  E.xch.  July  19th,  1827. — Where,  on  a  judgment  for  the 
Crown,  in  an  action  for  penalties,  an  extent  was  issued,  and  a  levy  made  by  the 
Sherifl",  and  whilst  the  money  levied  was  in  the  Sheriff's  hands,  the  defendant 
brought  a  vrrit  of  error ;  the  Court,  on  application,  ordered  the  money  to  be 
paid  by  the  Sheriff  to  the  officer  of  the  Crown,  notwithstanding  it  was  objected 
that  if  the  judgment  were  reversed,  the  party  would  not  be  able  to  obtain  a 
writ  of  restitution,  but  would  be  driven  to  a  petition  of  right :  the  Court  holding 
that  the  Crown  could  not  be  placed  in  a  worse  situation  than  a  subject  under 
similar  circumstances  ;  and  that  the  Court  could  not  take  notice  that  greater 
difficulties  existed  in  obtaining  restitution  from  the  Crown  than  from  the  subject. 

In  this  case  a  judgment  had  been  obtained  in  this  Court  against  the  defendant, 
a  collector  of  the  land-tax,  and  an  execution  issued,  under  which  the  Sheriff  levied, 
and,  upon  [580]  a  writ  of  venditioni  exponas,  sold  the  goods  upon  which  the  levy  was 
made.  After  the  levy,  and  while  the  money  was  in  the  hands  of  the  Sheriff",  the 
defendant  brought  a  writ  of  error. 

Parke,  J.,  on  behalf  of  the  Crown,  now  moved  that  the  Sheriff  might  be  ordered 
to  pay  part  of  the  money  into  the  receipt  of  Exchequer,  to  the  credit  of  the 
receiver-general  of  the  county,  on  account  of  land-tax  for  the  year  1824;  and  the 
remainder  to  the  receiver-general,  to  the  credit  of  the  collector,  on  account  of  land- 
tax  for  1825.  In  support  of  the  motion  he  contended,  that  though  a  writ  of  error 
had  been  brought  on  the  judgment  of  this  Court  in  favour  of  the  Crown,  yet  the 
Crown  was  entitled  to  be  paid  in  the  meantime  ;  and  that,  supposing  the  judgment 
to  be  reversed,  then  there  would  be  a  judgment  of  restitution. 

Manning,  contra.  If  once  the  money  gets  into  the  hands  of  the  Crown,  there 
can  be  no  writ  of  restitution,  but  merely  a  petition  of  right.  And  the  amount  of  the 
debt  is  too  small  to  admit  of  that  expense. 

Parke,  in  reply.  The  amount  of  the  debt  in  this  case  cannot  be  taken  into  con- 
sideration :  the  question  is,  whether  the  Court  will  give  the  subject  a  better  right 
against  the  Crown,  than  it  will  do  in  an  action  between  subject  and  subject. 

Alexander,  L.  C.  B.  I  think  the  motion  should  be  granted.  It  is  admitted  that 
as  between  party  and  party  it  would  be  matter  of  course  that  the  execution  having 
been  levied  before  the  writ  of  error  was  issued,  it  should  proceed,  and  the  remedy 
is  pointed  out ;  in  the  case  of  the  Crown  there  is  a  clear  remedy  also,  should  the 
judgment  ultimately  be  reversed  ;  and  it  would  not  only  be  highly  improper,  but 
most  unjust,  that  the  Crown  should  be  [581]  placed  in  a  worse  situation  than  the 
subject.  It  is  an  order  of  every  day's  practice,  to  call  on  the  Sheriff  to  pav  money 
levied  by  him  under  an  execution  to  a  particular  person.  I  cannot  interfere,  on  the 
ground  that  there  will  be  more  difficulty  in  obtaining  money  from  the  Crown  than 
there  would  be  from  a  subject. 

HuLLOCK,  B.  I  should  have  been  better  satisfied  if  notice  had  been  given  in  this 
case  to  the  Sheriff.(a)  We  are  now  called  upon  to  make  an  order  on  the  Sheriff  to 
paj'  over  this  money,  without  in  fact  knowing  whether  he  has  received  it.  We  all 
know  what  the  remedy  is  in  ordinary  cases  between  subject  and  subject :  an  action 
for  a  false  return,  or  an  action  for  money  had  and  received.  But  I  think  no  case  can 
be  found  of  a  summary  application,  that  the  Sheriff  shall  pay  over  money,  especially, 
without  any  notice  given  to  him.  If  this  had  been  the  ordinary  case  between  subject 
and  subject,  no  such  application  as  the  present  could  possibly  have  been  made.  What 
are  the  facts  of  this  case  ?  After  a  verdict  for  the  Crown,  execution  is  issued,  and  the 
money  is  levied  bj-  the  Sheriff,  and  that  money  is  now,  by  a  summary  application,  to 
be  taken  out  of  his  hands  as  a  matter  of  course,  and  without  even  notice  to  him.  I 
must  confess,  I  do  not  know  whether  this  is  the  practice  ;  but  I  think  there  is  a  great 
objection  to  it.  I,  however,  concur  with  the  Lord  Chief  Baron,  for  the  leason  he  has 
assigned  ;  for,  if  restitution  will  ultimately  be  made,  it  would  be  too  much  for  the 
Court  to  take  into  its  consideration,  that  there  would  be  more  difficult}'  in  obtiining 
that  restitution  from  the  Crown,  than  there  would  be  from  the  subject. 

Vaughan,  B.  I  come  to  the  same  conclusion,  though  [582]  with  some  reluctance, 
because  I  think  the  Sheriff  ought  to  have  had  notice  ;  it  is  admitted,  and,  indeed,  there 

(a)  In  answer  to  an  inquiry  by  the  Court,  Parke  had  stated  that  notice  had  been 
given  to  the  defendant,  but  uot  to  the  Sheriff. 
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can  be  no  dispute,  that,  in  an  ordinary  case  between  subject  and  subject,  the  plaintiff 
would  be  entitled  to  the  money,  and  certainly  the  Crown  cainiot  be  placed  in  a  worse 
situation  than  the  subject :  in  an  ordinary  case,  the  Sheriff  would  have  had  notice, 
inasmuch  as  I  apprehend  there  must  have  been  an  order  nisi.  But,  with  respect  to 
the  allei'ed  difliculty  in  obtairn'ng  restitution  from  the  Crown,  that  can  have  no  weight 
with  us.  We  ought  rather  to  presume  that  the  Ci'own  will  do  no  wrong. 
Motion  granted. (a)' 

End  of  the  Sittings  after  Trinity  Term. 


[583]    ADDENDUM. 

In  the  Exchequer  of  Pleas. 

LouSLEY  V.  Hayward  AND  ANOTHER.(a)^     A  pew  in  the  body  of  a  church  may  be 
prescribed  for  as  appurtenant  to  a  house  out  of  the  parish. 

[Referred  to,  Churton  v.  Frewen,  1866,  L.  R  2  Eq.  656.] 

Ca.se  for  disturbing  the  plaintiff  in  the  possession  of  his  pew.  At  the  trial  at 
Gloucester,  before  Lawrence,  J  ,  the  right  to  the  pew  was  claimed  by  the  plaintiff",  on 
the  ground  of  reparation  and  enjoyment  for  a  considerable  length  of  time.  The  pew 
was  situated  in  the  body  of  the  church,  and  the  house,  in  respect  of  which  the  plaintiff" 
was,  as  he  contended,  entitled,  was  not  within  the  parish.  A  verdict  was  found  for 
the  plaintiff" ;  and  at  the  trial,  Mr.  Justice  Lawrence,  in  answer  to  an  observation  made, 
that  a  prescription  might,  under  such  circumstances,  be  good  for  a  pew  in  the  aisle, 
but  not  in  the  body  of  the  church,  said  he  .saw  no  substantial  distinction. 

A  motion  was  made  to  set  aside  the  verdict,  on  the  ground  of  this  distinction  ;  and 
also,  that  the  right,  either  by  prescription  or  faculty,  could  only  be  appurtenant  to  a 
messuage  in  the  parish. 

On  the  part  of  the  plaintiff  it  was  urged,  that  a  seat  in  the  nave,  or  the  body  of 
the  church,  might  be  prescribed  for  as  belonging  to  a  house,  or  in  the  aisle,  though  by 
an  inhabitant  of  another  parish.  1  Gibs.  Cod.  (page  197,  ed.  1761)  ;  2  Rol.  Abr. 
(page  288) ;  and  Davis  v.  Jfitts  (Forrest,  14),  were  cited. 

[584]  That  there  was  nothing  expressly  confining  the  claim  in  the  body  of  the 
church  to  houses  within  the  parish,  and  no  substantial  distinction  between  that  and 
the  aisle,  reparation  being  the  ground  of  the  right,  which  equally  benefited  the  parish, 
which  was  bound  otherwise  to  repair,  whether  it  was  performed  by  the  parochial  or 
extra-parochial  claimant.  A  parishioner  has  no  exclusive  right  to  a  seat  in  the  body 
of  the  church,  but  only  by  prescription  grounded  on  reparation,  and  that  as  annexed 
to  a  house,  which  an  extra-parochial  claimant  may  have  in  the  aisle.  JJavis  v  JFiftf:. 
In  Barrmv  v.  Kmo  (2  Keb.  342),  a  prescription  for  a  seat  by  an  inhabitant  of  another 
parish  was  held  ill,  unless  he  pre.scribe  for  the  aisle,  or  pro  sedile,  or  shew  that  he 
used  to  repair,  which  after  verdict  would  be  intended.  If  this  were  a  contest  with 
the  Ordinary,  stricter  evidence  might  be  required,  but,  as  against  a  wrong  doer,  enough 
is  proved.     Gibs.  Cod.  (page  222) ;  Kenrick  v.  Taylm-  (1  Wils.  .326). 

In  Stocks  V.  Booth  (1  T.  R.  428),  the  words  "a  house  in  the  parish,"  were  only  used 
by  Buller,  J.,  because  the  fact  was  so  in  that  case.  By  common  right  the  parson 
impropriate,  and  by  consequence  his  farmer,  ought  to  have  the  chief  seat  in  the  chancel, 
because  he  ought  to  repair  it ;  but  bv  prescription  another  person  may  have  it.  Hall 
v.  Ellis  (^oy's  Rep.  133  ;  Buls.  151).  It  is  true  that  the  land  is  chargeable  for  the 
reparation  of  the  body  of  the  church,  but  that  affords  no  argument  why  a  foreigner, 
proving    prescription    and    reparation,   may    not    have    particular    privileges.     The 

{ay  The  Lord  Chief  Baron  observed,  that  he  granted  the  motion  on  the  ground 
that,  if  there  were  no  writ  of  error,  he  understood  the  application  to  be  of  coui-se. 

(a)2  This  case  is  reported,  almost  verbatim  from  notes  taken  bv  the  late  Mr.  Dauncey. 
The  MS.  is  in  the  possession  of  Mr.  Serjeant  Ludlow,  to  whose  kindness  the  Editors 
are  indebted  for  the  means  of  submitting  an  important  decision  to  the  attention  of  the 
profession. 
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parishioner's  are,  unless  the  contrary  can  be  shewn,  liable  to  repair  the  aisle ;  Frances 
V.  Leij  (Cro.  Jac.  366) ;  and  if  so,  and  the  ordinary  can  appoint  to  both  body  and  aisle, 
why  should  not  reparation  by  a  foreigner  give  the  right  in  each?  No  distinction  is 
made  in  the  form  of  the  licence  to  erect  pews  in  a  chancel  for  the  "  better  sort "  of  the 
parishioneis,  between  the  body  and  the  [585]  aisle,  the  language  being,  "whereby 
others  may  be  the  better  placed  in  the  body  and  aisle  of  the  church."  i  Gibs.  Cod. 
(page  1464).  And  so  in  note  17  of  section  4,  "processus  in  causa  sedilis,"  the  decree 
is,  "  that  the  pew,  which  was  built  by  kc.  shall  continue  and  stand  still  for  &c.  when- 
soever they  shall  please  either  to  inhabit  in  the  parish,  or  to  come  to  the  church  there." 
So  again,  in  the  same  work  (page  1468),  the  following  form  is  given  :  "  Licentia  familiiu 
ad  frequentandam  aliam  ecclesiam  quam  suam  parochialem,  ratione  vicinitatis  ; "  then 
why  not  by  prescription  and  reparation  proved  by  a  foreigner? 

Thk  Lord  Chief  Baron,(c)i  in  giving  judgment,  said  :— The  only  question  which 
the  Court  has  to  decide  is,  whether  theie  can  in  law  be  a  prescription  for  a  person 
living  out  of  the  parish  to  have  a  pew  in  the  nave  of  the  church.  There  is,  in  the 
present  case,  an  uninterrupted  enjoyment ;  and  although  the  origin  of  the  right  to  the 
pew  cannot  be  traced,  it  is  undoubtedly  ancient,  notwithstanding  there  is  nothing  to 
shew  upon  what  circumstances  it  was  at  first  assumed  or  grounded  And  in  the 
absence  of  all  evidence  against  the  right,  the  question  is,  whether,  upou  the  mere 
principles  of  law,  the  Court  can  say  that,  notwithstanding  the  enjoyment  of  the  right 
in  fact,  it  could  never  have  had  a  legal  origin. 

To  defeat  the  claim  of  the  plaintiff,  it  must  be  shewn  that  the  creation  or  assump- 
tion of  the  right  was  absolutely,  and  of  necessity,  void  in  origine  ;  and  unless  the 
prescription  is  of  itself  rotten  and  had,  from  some  legal  vice,  there  is  nothing  else  to 
atl'eet  it.  But  as  to  the  legal  possibility  or  impossibility  of  the  thing,  a  very  short 
inquii-y  is  sufficient.  It  appears  from  Selden  (vol.  3,  pt.  2,  p.  1121-2,  edit.  1725),  that 
in  [586]  early  times,  by  the  Pope's  licence,  churches  were  founded  or  built  by  Lords 
of  Manors,  or  other  lay  founders ;  and  that  parishes  were  not  then  reduced  to  the 
exact  circuits  and  boundaries  by  which  they  are  now  known,  and  particularly  for 
ecclesiastical  purposes  ;  that  when  churches  were  first  built,  a  certain  district  was 
allotted,  over  which  the  officiating  minister  was  to  superintend  (id.  1 120,  1206).  This 
was  a  kind  of  division,  not  a  parish,  in  the  sense  in  which  we  now  understand  it.  The 
boundaries  of  parishes  were  settled  long  after  the  foundation  of  churches  ;  and  those 
ecclesiastical  districts,  formerly  belonging  to  churches  at  their  first  institution,  have 
been  since  much  varied,  and  in  many  cases  abridged  and  narrowed,  when  new  churches 
were  built  (id.  1212,  1213).  IIow,  then,  can  we  now  say  that  the  owners  of  the  house 
or  the  estate  in  respect  of  which  this  pew  is  claimed,  did  not  build  or  endow  the  church, 
or  some  part  of  it;  or  that  this  house,  though  now  not  within  the  parish,  according  to 
its  present  boundaries,  was  not  formerly  within  the  ecclesiastical  limits  of  the  church? 
^'ery  probably  it  wiis  so.  But  without  going  farther,  it  might  have  been  so,  and  that 
is  sufficient ;  for  we  are  now  only  upon  the  question,  whether  a  person  can,  for  a  house 
out  of  the  parish,  prescr.be  for  a  pew  in  the  body  of  the  church  ;  or  whether  the 
prescription  must  of  necessity  be  bad  in  law.  The  history  of  churches  shews  the 
contrary.  The  distinction  between  a  prescription  in  a  house  out  of  the  parish  for  a 
pew  in  an  aisle,  but  not  in  the  body  of  the  church,  is  merely  made  a  doubt  or  question 
in  some  of  the  books  ;  but  there  is  no  case  in  support  of  it ;  and  there  is  no  distinction 
in  the  reason  of  the  thing  itself. 

The  rule  was  discharged. (c)- 

(c)i  Macdonald. 

(c)2  See  the  case  of  Byerleij  v.  IVindus,  7  D.  &  R.  564  ;  S.  C.  5  B.  &  C.  1  ;  Pym  v. 
Gorwyn,  Moore,  878. 
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[1]    Reports  of  Cases  Argued  and  Determined  in  the  Court  of  Exchequer, 
IN  Mich.  Term,  8  Geo.  IV.  and  the  Sittings  After. 

Promotions. 

In  the  course  of  the  last  vacation,  Sir  Anthony  Hart,  Knt.,  Vice-Chancellor,  was 
promoted  to  the  office  of  Chancellor  of  Ireland,  vacant  by  the  resignation  of  the  Right 
Hon.  Robert  Lord  Manners,  and  was  succeeded  by  I^auncelot  Sliadwcll,  of  Lincoln's 
Inn,  Esq.,  King's  counsel,  who  was  knighted. 

Oil  the  first  day  of  this  Term,  Charles  Frederick  Williams,  Esq.,  AVilliam  Selwyn, 
Esq.,  and  the  Hon.  Thomas  Erskine,  all  of  Lincoln's  Inn,  having,  during  the  vacation, 
been  appointed  his  Majesty's  counsel  learned  in  the  law,  took  their  seats  within  the 
bar  of  this  Court, 

[2]    Exchequer  of  Pleas. 

Barrow  v.  Whitehead.  Tuesday,  Nov.  6th,  1827.— By  the  practice  of  this  Court, 
the  plaintiff' is  entitled  to  costs,  upon  the  second  notice  of  justification,  if  a  brief 
be  delivered  to  counsel  to  oppose  the  bail,  upon  the  first  notice. 

Sir  W.  Owen,  who  was  instructed  to  oppose  the  justification  of  the  bail  in  this 
case,  applied  for  the  costs  of  a  former  notice  of  justification  of  other  bail,  these  having 
been  added  before  the  time  for  justification  had  e.xpired.  He  cited  the  case  of  Mitchell 
V.  C'laridgc  (1  Taunt.  58,  n.),  and  stated  that,  upon  several  occasions,  the  Court  had 
granted  similar  applications  upon  his  motion. 

The  Master  certified  that,  by  the  practice  of  this  Court,  the  plaintiff  was  entitled 
to  costs  upon  the  second  notice,  where  a  brief  had  been  delivered  to  counsel  to  oppose 
the  justification  of  the  bail,  upon  the  first  notice. 

But,  no  brief  having  been  delivered  in  this  case,  upon  the  first  notice,  the  Court 

Refused  the  application. 

Sykes  and  Others,  Executors,  v.  Ross.  Thursday,  Nov.  15th,  1827.— A  defendant 
cannot  be  held  to  special  bail  on  an  affidavit,  stating  him  to  be  indebted  to  the 
plaintiff  in  respect  of  a  certain  sale  of  land  in  the  possession  of  the  defendant. 

The  defendant  having  been  arrested  upon  an  affidavit,  which  stated  him  to  be 
indebted  to  the  testator  of  the  plaintitts  in   the  sum  of   31001.  and  upwards,  for 

soc 


2Y.  &J.3.  WOODCOCK    v.  WORTHINGTON  807 

principal  money  and  interest,  due  and  owing  to  their  testator  and  to  them,  in  respect 
of  a  certain  sale  made  l\v  their  testator,  in  his  life-time,  of  a  messuage,  or  dwelling- 
house,  and  other  buildings,  and  a  close  or  parcel  of  land,  situate,  &c.  [3]  in  the  posses- 
sion of  the  defendant  or  his  tenants,  Pattesou,  on  a  former  day,  obtained  a  rule  nisi 
to  discharge  him,  on  tiling  common  bail ;  and  contended,  that  the  affidavit  to  hold  to 
bail  was  defective,  as  it  did  not  state  that  the  premises  had  been  conveyed  ;  and  that 
it  was  like  the  cases  in  which  it  had  been  held,  that  affidavits  to  hold  to  bail  for  goods 
bargained  and  sold,  Hopkins  v.  Thome  (12  East,  398),  or  for  goods  sold  only,  without 
saying  that  they  were  delivered,  Loisada  v.  Moryoseph  (8  Moore,  36t) ;  S.  C  1  Bing. 
357),  had  been  held  to  be  insufficient. 

Parke  now  shewed  cause.  The  defendant  is  in  possession  of  the  estate,  although 
the  affidavit  is  silent  as  to  whether  a  conveyance  has,  or  has  not,  been  executed.  That 
fact,  however,  distinguishes  this  from  the  cases  relied  upon  when  the  ride  was  obtained. 
In  those  cases  the  party  had  the  security  of  the  goods  ;  and  there  was  no  reason  why, 
at  the  same  time,  he  should  have  the  security  of  the  defendant  under  arrest  ;  but 
here  the  defendant  is  in  possession  of  the  estate.  Where  goods  are  pledged,  although 
the  pawnee  has  the  security  of  the  goods,  he  may  compel  a  piompt  payment  by  arrest. 
It  is  inconsistent  with  the  positive  averment  of  a  debt  in  the  affidavit,  that  the  transac- 
tion is  merely  in  fieri. 

Patteson,  contra.  This  comes,  in  principle,  within  the  c.ises  cited,  and  is,  at  all 
events,  a  case,  in  which  the  plaintiffs  should  have  applied  to  a  Judge  for  leave  to  hold 
the  defendant  to  bail  ;  it  being  consistent  with  the  affidavit,  that  the  defendant  may 
be  in  possession  of  the  property  as  tenant  only,  and  not  by  virtue  of  the  sale. 

[Hullock,  B.  The  defendant  may  be  in  possession  of  the  premises,  and,  from  the 
default  of  the  plaintitls,  the  [4]  conveyance  may  never  be  completed  ;  for  instance, 
they  may  not  be  able  to  make  a  good  title.] 

Per  Curiam.     The  affidavit  is  insufficient :  let  the  rule  be  made. 

Absolute. 


Woodcock  and  Another  v.  Worthington.  Exch.  of  Pleas.  Thursday,  Nov.  1.5th, 
1827. — Where  two  parts  of  a  lease  were  interchangeably  executed,  and  the  part  in 
the  possession  of  the  plaintifl'  was  lost,  the  Court  would  not  interfere  to  compel 
the  defendant  to  permit  the  plaintifi"  to  inspect  and  take  a  copy  of  that  part  which 
was  in  his  possession. 

This  was  an  action,  brought  by  the  plaintiffs,  to  recover  from  the  defendant  money 
paid  by  them  to  him,  under  a  mistake  as  to  the  effect  of  a  lease,  two  parts  of  which 
had  been  executed,  one  by  the  plaintiffs,  and  the  other  by  the  father  of  the  defendant, 
and  one  part  delivered  over  to  the  attorney  of  the  plaintiffs.  It  appeared  further, 
by  the  affidavit,  that  the  attorney  of  the  plaintiffs  was  since  dead,  and  that  search  had 
been  made  among  his  papers  for  the  lease,  without  effect ;  that  the  plaintiffs  had 
applied  to  the  defendant's  attorney  for  inspection  of  that  part,  which  he  admitted  to 
be  in  his  possession,  and  had  been  refused;  and  that  the  plaintiffs  could  not  safely 
proceed  to  trial  without  an  inspection  and  copy  of  the  counterpart  of  the  lease.  Upon 
these  facts, 

Parke  moved  for  a  rule,  calling  upon  the  defendant  to  shew  cause  why  the 
plaintiffs  should  not  be  at  liberty  to  inspect,  and,  at  their  own  charge,  to  take  a  copy 
of  the  counterpart  of  the  lease  in  the  custody  and  possession  of  the  defendant  or  his 
attorney. 

Hullock,  B.  I  confess  I  do  not  understand  the  principle  upon  which  the  Courts 
have  been  so  shy  in  interfering  in  cases  of  this  description,  but  there  is  a  rule  of 
practice  in  these  cases,  from  which  we  cannot  deviate.  Where  [5]  one  part  only  is 
executed,  the  inspection  may  be  obtained  against  the  party  who  has  the  custody  of  it, 
who  is  considered  to  be  a  trustee  of  the  other  party  ;  (a)  but  where  two  parts  have 
been  executed  interchangeably  between  the  parties,  the  rule  is  different :  and  I 
remember  having  made  an  application  to  the  Court  of  King's  Bench,  in  a  similar  case, 
without  success.     There  is  also  a  case  in  the  Court  of  Common  Pleas,  in  which  that 

(a)  See  Morrow  v.  Saunders,  3  B.  Moore,  671 ;  Blakey  v.  Porter,  1  Taunt.  386  ; 
Cooke  V.  Tanswell,  1  B.  Moore,  46-5 ;  King  v.  King,  -l  Taunt.  666. 
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Court,  under  like  circumstances,  refused  to  grant  the  inspection  {Street  v.  Broivn 
1  Marsh.  610;  6  Taunt.  302). 

Vaughan,  B.  This  case  has  been  twice  before  me  at  chambers.  On  the  first 
application,  I  was  struck  with  the  strictness  which  has  prevailed  in  the  practice  of 
the  Courts  upon  this  subject ;  and,  upon  the  second,  I  still  entertained  doubts,  and 
directed  the  parties  to  apply  to  the  Court.  The  rule,  as  laid  down  by  my  Brother 
Hullock,  is  that  which  prevails  in  all  the  Courts ;  and  I  think  we  should  not  be 
justified  in  departing  from  it. 

Garrow,  B.,  concurred  ;  and 

Parke  took  nothing  by  his  motion. 

GoMERSALLAND  OTHERS,  Assignees,  &c.  v.  Serle.  Exch.  of  Pleas.  Friday,  Nov.  16th, 
1827. — The  96th  section  of  the  bankrupt  act,  6  Geo.  4,  c.  1 6,  which  enacts  that  the 
proceedings  in  bankruptcy  shall  not  be  received  in  evidence,  unless  the  same  shall 
have  been  first  entered  of  record,  does  not  dispense  with  proof  of  the  execution 
of  the  assignment. 

Assumpsit  by  the  plaintiffs  as  assignees  of  a  bankrupt,  against  the  defendant,  as 
acceptor  of  a  bill  of  exchange.     Plea — The  general  issue. 

[6]  The  plaintiffs,  at  the  trial,  which  took  place  at  the  Middlesex  Sittings  after 
Easter  Term,  were  unable  to  prove  the  execution  of  the  provisional  assignment  by  the 
subscribing  witness  ;  upon  which  it  was  contended,  by  their  counsel,  that  such  proof 
was  unnecessary,  the  proceedings  becoming  records  by  the  act  of  registration,  in 
pursuance  of  the  statute  6  Geo.  4,  c.  16,  s.  96  ;  to  which  it  was  answered,  that  that 
section  merely  superadded  the  registration,  but  did  not  dispense  with  the  ordinary 
and  usual  proof  of  the  execution.  The  learned  Chief  Baron  saved  the  point,  giving 
the  defendant  leave  to  move  to  enter  a  nonsuit;  subject  to  which  the  Jury  found  a 
verdict  for  the  plaintiffs. 

In  Trinity  Term  Jones,  D.  F.,  obtained  a  rule  to  shew  cause  why  that  veidict 
should  not  be  set  aside,  and  a  nonsuit  entered  ;  (a)  against  which 

Jervis  and  Parke  shewed  cause.  Whether  the  assignment  was  or  was  not  properly 
admissible  in  evidence,  the  subscribing  witness  not  having  been  called,  will  turn 
entirely  upon  the  construction  of  the  statute  6  Geo.  4,  c.  1 6,  which  is  clearly  in  favour 
of  the  plaintiffs.  By  the  95th  section  authority  is  given  to  the  Lord  Chancellor  to 
appoint  ;i  proper  person  to  enter  of  record  all  matters  relating  to  commissions.  And 
by  the  96th,  the  proceedings,  and,  amongst  other  things,  the  assignment,  are  not  to 
be  received  in  evidence,  unless  the  same  shall  have  been  first  so  enteied  of  record  ; 
of  which  entry  a  certificate  is  to  be  indorsed,  which,  upon  production,  is  to  be  received 
as  evidence  of  the  enrolment.  The  proceedings  are  to  be  entered  of  record,  and  by 
the  enrolment  become  records,  which  it  is  not  necessary  to  prove.  Indeed,  it  is 
difficult  to  .issign  a  reason  for  this  enactment,  if  it  were  not  intended  to  save  expense, 
by  dispensing  with  all  other  proof  than  that  of  the  assignment  by  the  indorsement 
upon  the  [7]  proceedings  ;  which  construction  has  already  been  put  upon  the  clause, 
by  a  learned  Judge  upon  the  northern  circuit.  It  may  be  suggested,  that  the  officer 
whose  duty  it  is  to  enrol  the  proceedings,  has  no  means  of  ascertaining  whether  the 
assignment  has  been  properly  executed,  and  that  therefore  the  act  of  enrolment  should 
not  be  conclusive  ;  that  otjjection,  however,  cannot  prevail  in  contravention  of  the 
clear  provisions  of  the  statute. 

Jones,  Serjt,  in  support  of  the  rule.  Before  the  late  act  of  Parliament,  the 
assignment  must  have  been  proved  in  the  usual  way,  and  the  question  here  is  whether 
there  is  any  thing  in  that  act  which  renders  such  proof  unnecessary.  This  question 
must  be  decided  upon  principle  merely,  for  there  is  no  case  which  can  be  said  to 
govern  it.  By  the  letter  even  of  the  act  of  Parliament,  the  bare  act  of  enrolment 
does  not  make  the  proceedings  evidence ;  and  had  it  been  the  intention  of  the  Legis- 
lature to  have  done  so,  such  intention  would  have  been  clearly  declared  :  but  the 
only  object  was  to  give  publicity  to  the  proceedings.  If  the  arguments  of  the  counsel 
for  the  plaintiffs  were  to  prevail,  the  assignment  would  not  be  evidence.  That  would 
not  be  the  record,  but  the  enrolment  only,  which  alone  could  be  admissible.  It  is  to 
be  observed,  however,  that  the  words  are  not,  that  when  enrolled  the  proceedings 

(a)  Other  points  were  made,  upon  which  the  judgment  did  not  proceed. 
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shall  be  received  in  evidence  ;  but  that  no  proceedings  shall  be  admissible  until  they  be 
enrolled,  which,  the  words  being  merely  negative,  clearly  shews  that  it  was  the  inten- 
tion of  the  Legislature  to  superadd  the  enrolment  to  the  other  usual  proof,  as  is  the 
case  in  many  other  instances  of  statutory  regulation.  Thus,  the  statute  27  Hen.  8, 
c.  16,  requires  the  enrolment  of  bargains  and  sales  to  remain  among  the  records  of 
the  county,  in  respect  of  which  such  enrolment  shall  be  made  ;  and  yet  the  enrolment 
of  a  deed'  is  not  a  record,  because  it  is  not  the  act  of  the  Court,  but  only  a  private 
act,  authen-[8]-ticated  by  the  Court,  and  not  conclusive  against  strangers.((t)'  So, 
likewise,  by  the  sUtute  of  frauds,  in  certain  cases,  the  contract  or  agreement  must  be 
reduced  into  writing  ;  but  it  never  was  contended  that,  on  that  account,  or  from  the 
fact  of  an  instrument  being  stamped,  the  ordinary  proof  could  be  dispensed  with. 
These  cases,  and  there  are  others,  are  precisely  similar  to  the  present,  and  must  be 
governed  by  the  same  rules  of  construction.  And  if,  therefore,  the  Court  should  hold 
that  the  bare  act  of  enrolment,  without  more,  would  entitle  the  plaiiitiHs  to  put  in 
the  assignment,  there  can  be  no  reason  why,  in  the  other  cases,  the  ordinary  proof 
should  be  resorted  to. 
Cur.  adv.  vult. 

Alexander,  L.  C.  B.,  now  delivered  the  judgment  of  the  Court.     This  was  an 
action  brought  by  the  plaintiffs,  as  assignees  of  a  bankrupt,  to  recover  some  part  of 
the  bankrupt's  estate,  upon  which  the  plaintiffs  had  a  verdict,  and  the  defendant,  the 
point  having  been  reserved  at  the  trial,  obtained  a  rule  nisi  to  enter  a  nonsuit.     In 
the  view  which  I,  at  least,  and  I  believe  the  rest  of  the  Court,  take  of  this  subject, 
it  becomes  unnecessary  to  enter  into  the  circumstances  of  the  case.     The  plaintiffs,  as 
assignees,  had  to  prove,  in  order  to  entitle  them  to  maintain  the  action,  the  assign- 
ment  by  the  provisional  assignee   to   them,  which  they  were  not    prepared  to  do. 
At  the  trial,  and  subsequently,  upon  the  argument  at  the  bar,  it  was  contended  that 
the  act  of  Parliament,  6  Geo.  4,  c.   16,  dispensed  with  that  proof,  the  assignment 
having  been  enrolled  in  pursuance  of  that  statute.     It  was  said,  that  the  certificate  of 
the  enrolling  officer  proved  that  which,  the  argument  admitted  independently  of  that 
certificate,  must  have  been  proved  in  the  oi-dinary  way  ;  and  the  question  therefore  is, 
whether,  by  the  construction  of  the  act  of  Par-[9]-liament,  the  ordinary  and  usual 
proof  of  the  assignment  is  dispensed  with.     Upon  this  question,  the  9.5th  section  has 
some  bearing.      That  section  gives  authority  to   the   Lord  Chancellor  to  appoint  a 
proper  person,  who,  by  himself  or  deputy,  shall  enter  of  record  all  matters  relating 
to  commissioners,  and    have    the    custcdy  of    the    entries    thereof.      And  the  96th 
section    enacts,  that    no    assignment,  amongst   other    things,  shall    be    received    in 
evidence  in  any  Court  of    law  or  equity,  unless  the  same  shall  have  been  first  so 
entered  of   record    as  aforesaid,   referring  to  the  95th  section.      Now,  it  must  be 
observed,  that  the  words  of  this  section  are  merely  negative,  and  superadd  the  enter- 
ing of    record    before    the   assignment   can  be  given  in  evidence.     The  Legislature 
does  not  say  that  the  rule  of  evidence  requiring  the  proof  of  the  assigiuneiit  should 
remain  as  formerly,  unless  the  ;issignmcnt  be  enrolled ;  nor  does  it  say  that  when 
enrolled  the  ordinary  proof  shall  be  dispensed  with,  but  merely  superadds  the  enrol- 
ment to  the  usual  and  ordinary  proof.     It  seems,  therefore,  to  me,  that  this  section  of 
the  act  of  Parliament  does  not  alter  the  rule  of  evidence  in  this  respect.     But  it  is 
said  that,  by  the  act  of  enrolment,  the  assignment  becomes  a  record,  and^is  there- 
fore admissible  in  evidence  without  further  proof ;  but  I  confess  I  do  not  understand 
that  proposition.     Had  it  been  the  intention  of  the  Legislature  to  make  the  proceed- 
ings admissible  in  evidence  by  the  act  of  enrolment,  it  would  have  clearly  expressed 
such  intention,  as  it  did  in  the  statute  5  Geo.  2,  c.  30,  s.  41,  by  which,  under  certain 
conditions,  the  proceedings  were  to  be  entered  of  record,  and  by  which,  in  certain 
events,  copies  of  the  enrolment  might  be  given  in  evidence,  which  enactment  is  a 
legislative  definition  of  enrolment,  and  shews  clearly  that  the  bare  act  of  enrolment 
is  not  sufficient  to  dispense  with    the  ordinary  proof.      This  seems  to  me  to  be  a 
clear  proposition,  and  I  understand  that    the    practice    to  the  contrary,  which  was 
said  once  to  have  prevailed  upon  the  northern  circuit,  does  not  now  ex-[10]-ist.(a)2 

(a)i  Bui.  N.  P.  256  ;  see  Com.  Dig.  "  Bargain  and  Sale,"  E.  10 ;  Sav.  91. 

(a)2  In  Hunt,  Assignees,  v.  Conmr,  27th  Nov.  1827,  G.  H.,  Lord  Tenterden  intimated 
an  opinion,  that  the  execution  of  the  assignment  to  the  provisional  and  ultimate 
assignees  must  be  proved  by  the  subscribing  witness,  notwithstanding  the  provisions 

Ex.  Div.  IV.— 26* 
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Upon  these  grounds  I  am  of  opinion,  and  the  rest  of  the  Court  concur,  that  the  rule 
to  enter  a  nonsuit  must  be  made. 

Absolute.{/j) 

AVoOD  V.  Kei.merdine.  Exch.  of  Pleas.  Monday,  Nov.  19th,  1827.— Where  a  defen- 
dant has  been  in  custody  for  a  year,  upon  a  judgment  for  a  debt  not  exceeding 
201.,  the  Court  will  discharge  him,  under  the  48  Geo.  3,  c.  123,  although  he  be 
entitled  to  an  annuity  sufficient  to  satisfy  the  judgment. 

Alexander  having  obtained  a  rule  nisi  in  this  case,  to  discharge  the  defendant  out 
of  custody,  under  the  statute  48  Geo.  3,  c.  123,  she  having  been  in  prison  for  a  year, 
in  execution  on  a  judgment  for  a  debt  not  amounting  to  201.,  exclusive  of  costs  ; 

Blaekburne  shewed  cause,  upon  an  affidavit,  which  stated  that  the  defendant,  by 
the  will  of  her  husband,  was  entitled  to  an  annuity  upon  cei'tain  conditions  ;  and  con- 
tended that,  inasmuch  as  by  the  statute  the  application  was  to  be  to  the  satisfaction 
of  the  Court,  the  Court  would  not  interfere  where  it  saw  that  the  defendant  had  the 
means  of  satisfying  the  judgment. 

Per  Cur.  The  Legislature  has  thought  the  duration  of  imprisonment  for  a  year, 
a  sufficient  satisfaction  of  a  judgment,  where  the  debt  or  damages  do  not  exceed  201.  ; 
and  there  is  no  instance  in  which  this  act  has  been  construed  to  be  like  the  insolvent 
act,  or  to  render  it  imperative  upon  the  party  applying  to  be  discharged,  to  assign 
her  property. 

Eule  absolute. 

[11]    In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  King's  Bench.) 

Macdoug.\ll,  Gent,  one,  &c.,  v.  Kobertson  and  Another.  Tuesday,  Nov.  27th, 
1827. — The  death  of  either  of  the  submitting  parties  will  not  determine  the 
authority  of  the  arbitrator,  or  vacate  the  subsequent  proceedings  upon  the  refer- 
ence, where  the  deed  or  instrument  of  submission  contains  a  pi'oviso,  that  the 
submission  shall  not  vacate  or  expire  through  the  death  of  either  of  the  parties. 
— Where  a  plea  refers  expressly  to  the  exception  of  another  plea,  and  also  con- 
tains an  averment  of  performance  of  covenants  in  the  said  deed,  which  deed  is  set 
forth  in  the  plea  referred  to,  but  not  mentioned  in  the  exception  to  that  plea,  the 
two  pleas  may  be  taken  together. — A  submission,  by  which  an  award  is  to  be 
made,  on  or  before  the  day  of  ,  or  such  day  to  which  the 

submission  may  be  enlarged,  is  a  general  authority  to  be  executed  within  a 
reasonable  tiiue. 

[S.  C.  4  Bing.  435 ;  1  Moo.  &  P.  147.] 

Debt  on  a  surety-bond,  in  the  penal  sum  of  10001.  The  defendant  below  craved 
oyer  of  the  bond  and  condition,  which  were  set  forth ;  and  by  which  lattei', — after 
reciting,  in  substance,  that,  by  a  certain  deed  of  submission,  or  instrument  in  writing, 
in  the  Scotch  form,  signed  by  Morrison,  at  Glasgow,  on  the  day  of  June,  1826, 

and  by  the  plaintiflFs  below,  and  made,  or  expressed  to  be  made,  between  Morrison,  of 
the  first  part,  and  the  plaintiffs  below,  of  the  second  part,  all  matters  in  difference 
between  the  parties  had  been  referred  to  the  arbitration  of  two  persons  named,  and  in 
the  event  of  their  differing  in  opinion,  to  an  umpire  or  oversman  to  be  appointed  by 
them,  with  powers  to  the  arbiters  or  oversman,  or  either  of  them,  to  pronounce  interim 
orders,  decreets,  and  certifications ;  to  prorogate  the  submission  from  time  to  time ; 

of  the  late  statute.  Before  that  enactment,  it  was  not  usual  in  practice  to  call  for 
proof  of  the  execution  of  the  assignment,  unless  notice  had  been  given  that  such 
evidence  would  be  required  at  the  trial ;  and  Lord  Tenterden,  in  a  late  case  at 
Guildhall,    said   that   the    same    practice   ought   still   to   prevail.      See   Chit.    Coll. 

Stat.  no. 

(b)  Parke,  upon  a  subsequent  day,  applied  to  have  the  rule  altered,  by  substituting 
a  "  new  trial  "  for  a  "  nonsuit,"  which,  although  opposed  by  the  defendant,  was  ordered 
accordingly,  at  the  Judge's  chambers,  after  Term. 
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and,  in  general,  to  do  every  thing  which  the  arbiters  or  oversmau  should  judge  neces- 
sary, to  bring  the  matters  submitted  to  a  just  and  speedy  issue ;  and  that  the  parties 
bound  and  obliged  themselves  respectively,  their  heirs,  executors,  and  successors,  under 
the  penaltv  of  5001.  sterling,  over  and  above  performance,  to  abide  by,  fulfil,  and 
perform  to  each  other,  whatever  decreet  arbitral,  interim  or  final,  partial  or  total,  the 
arbiters  or  oversman  should  pronounce,  anent  the  matters  submitted  to  their  con- 
sideration ;  and  that  in  the  said  deed  of  submission  were  contained  such  other  provisoes, 
declarations,  and  agree-[12]-ments,  as  were  therein  more  particulaily  specified  and  set 
forth  ;  and  further,  that  previously  to  the  execution  of  the  deed  of  submission,  it  was 
stipulated  and  agreed,  that  the  defendant  below,  as  a  surety  for  Morrison,  should 
enter  into  and  give  unto  the  plaintifls  below  a  bond,  in  the  penal  sum  of  10001., — 
it  was  conditioned  that,  if  Morrison,  his  heirs,  executors,  administrators,  and  succes- 
sors, did  and  should  well  and  truly  observe,  perform,  fulfil,  and  keep  all  and  every  the 
covenants,  clauses,  provisoes,  declarations,  consents,  and  agreements  whatsoever, 
specified  and  contained  in  the  said  in  part  recited  deed  or  iustrument  of  submission, 
which,  on  the  parts  and  behalves  of  Morrison,  his  heirs,  executors,  administrators, 
and  successors,  were,  and  ought  to  be,  observed,  according  to  the  true  intent  and 
meaning  of  the  said  deed  or  instrument  of  submission  ;  and  particularly  if  Moriison, 
his  heirs,  executors,  administrators,  and  successors,  did  and  should  well  and  truly 
pay,  or  cause  to  be  paid,  to  the  plaintifls  below,  or  either  of  them,  their,  or  either  of 
their,  executors,  administrators,  and  successors,  all  such  sum  and  sums  of  money  (if 
any)  in  the  nature  of  a  penalty'  or  otherwise,  which  should  become  payable  by  Morrison, 
his  heirs,  executors,  administrators,  or  successors,  under  or  by  virtue  of  the  said  deed 
or  instrument  of  submission,  by  reason  of  the  breach,  non-observance,  or  non-perform- 
ance of  any  decreet  or  decieets  arbitral  in  the  premises,  interim  or  final,  partial  or  total, 
to  be  given  forth  and  pronounced  by  the  said  arbiters,  or  their  umpire  or  oversman, 
by  virtue  of  the  said  deed  of  submission  ;  and  also,  if  Morrison,  his  heirs,  executors, 
administrators,  and  successors,  did  and  should,  in  all  things,  well  and  truly  stand  to, 
obc}',  and  abide  by,  observe,  perform,  fulfil,  and  keep,  as  well  all  and  singular  the 
interim  orders,  decreets,  and  certifications,  as  also  the  final  award,  order,  arbitrament, 
sentence,  decreet  arbitral,  final  end,  and  determination,  to  be  given  forth,  pronounced, 
and  made,  by  the  said  arbiters,  or  [13]  by  the  umpirage  of  their  umpire  or  oversman, 
under  or  by  virtue  of  the  said  deed  of  submission  ;  then  the  obligation  was  to  be  void, 
otherwise,  to  be  and  remain  in  full  force  and  virtue.  The  defendant  then  pleaded  non 
est  factum. 

The  defendant  below,  in  his  second  plea,  set  out  the  deed  of  sul)mission  at  large, 
by  which,  amongst  other  things,  it  appeared  that  the  paities  thereto  had  bound 
themselves  respectively,  their  heirs,  executors,  and  successors,  under  a  penalty  to 
perform  and  fulfil  whatever  the  said  arbiters  or  oversman  should  give  forth  and 
pronounce  as  their  decreet  or  decreets  arbitral  in  the  premises,  interim  or  final, 
partial  or  total,  to  be  given  forth  and  pronounced  by  them,  anent  the  matters 
submitted   to  their  consideration,  betwixt  the  and  the  day  of 

next  to  come,  or  any  other  day  to  which  the  submission  might  be 
prorogated  :  "  declaring  always,  as  it  was  thereby  expressly  provided  and  declared, 
that  the  said  submission  should  not  vacate  or  expii'e  through  the  decease  or  insolvency 
of  either  of  the  parties,  but  should,  notwithstanding  of  such  an  event,  be  proceeded  in, 
and  the  matters  at  issue  determined,  in  the  same  manner  as  if  such  an  event  had  not 
occurred  ;"  and, — as  to  all  of  the  said  condition  of  the  said  writing  obligatory,  except 
the  part  thereof  which  related  to  the  performing,  &c.  of  the  final  award,  &c.  pleaded — 
that  Morrison,  in  his  life-time,  and  his  heirs,  executors,  administrators,  and  successors, 
since  his  death,  did  well  and  truly  observe,  perform,  fulfil,  and  keep,  all  and  every 
the  covenants,  clauses,  provisoes,  declarations,  consents,  and  agreements  whatsoever, 
specified  and  contained  in  the  said  deed  or  instrument  of  submission,  which,  on  their 
parts  and  Ijehalves,  were  or  ought  to  be  observed,  &c.  and  did  keep  and  perform  all 
inteiim  orders,  decreets,  &c.  given  forth  or  pronounced  by  the  arbiters,  or  their 
oversman,  according  to  the  true  intent  and  meaning  of  the  deed  or  instrument  of 
submission,  &c.  and,  as  to  the  residue  of  the  said  condition,  that  the  [14]  said  arbiters 
did  not  give  forth  or  pronounce  any  final  award,  order,  arbitrament,  sentence,  decreet, 
final  end,  or  determination,  nor  did  their  umpire  or  oversman  give  forth,  pronounce, 
or  make  any  final  umpirage,  under  or  by  virtue  of  the  deed  of  submission. 

The  third  plea  was,  for  the  purposes  of  the  argument,  the  same  as  the  second. 
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In  the  fourth  plea  the  defendant  pleaded  as  to  all  the  condition  of  the  bond,  except 
the  part  excepted  in  the  introduction  to  the  second  (a)  plea  ;  "  that  Morrison,  in  his 
life-time,  and  his  heirs,  executors,  administrators,  and  successors,  since  his  death,  did 
well  and  trul}'  observe,  &c.  all  and  every  the  covenants,  &c.  specified  and  contained  in 
the  said  deed  or  instrument  of  submission,  which,  on  their  parts,  were  and  ought  to  be 
observed,  &e.  and  that  they  had  performed  all  interim  decreet  or  decreets  arbitral,  in 
the  premises,  given  forth  or  pronounced  by  the  arbiters  or  their  oversman  ; "  and,  as 
to  the  part  excepted  in  the  introduction  to  the  second  plea,  "  that,  after  the  making  of 
the  deed  or  instrument  of  submission  in  the  condition  mentioned,  and  after  the  making 
of  the  said  writing  obligatory  and  condition,  and  before  the  arbiters  or  their  oversman 
gave  forth,  pronounced,  or  made,  any  final  award,  &c.  &c.,  and  before  the  umpire  gave 
forth,  pronounced,  or  made  any  umpirage,  under  or  by  virtue  of  the  said  deed  of 
submission,  to  wit,  on  &c.,  the  said  Morrison  died,  to  wit,  at  &c." 

And  in  the  fifth  plea,  as  to  all  except  that  which  was  excepted  in  the  second  plea, 
the  defendant  below  alleged,  "that  Morrison,  in  his  life-time,  and  his  heirs,  executors, 
administrators,  and  successors,  after  his  death,  did  well  and  truly  observe,  &c.  all  and 
every  the  covenants,  &c.  which,  on  their  parts,  were  and  ought  to  be  observed,  [15] 
&c.  and,  as  to  the  part  excepted,  that,  after  the  making  of  the  deed  of  submission, 
and  the  bond  and  condition,  and  before  the  arbiters,  or  their  umpire  or  oversman, 
awarded,  &c.  any  sum  or  sums  of  money  to  be  paid  by  Morrison,  his  heirs,  executors, 
administrators,  or  successors,  and  before  they  gave  forth  or  pronounced  any  deci'eet  or 
decreets  arbitral,  in  the  premises,  interim  or  final,  partial  or  total,  by  virtue  of  the 
submission,  and  before  they  or  their  oversman  pronounced  any  final  award  or  umpirage, 
to  wit,  on  itc,  Morrison  died,  &c." 

No  question  arose  upon  the  sixth,  seventh,  eighth,  and  last  pleas. 

The  plaintifl's  below,  in  their  replication,  joined  issue  on  the  first  plea ;  and,  as  to 
the  second  and  third,  set  out  all  the  proceedings  upon  the  reference,  from  the  submission, 
up  to  and  after  the  death  of  Morrison,  to  the  final  sentence  and  decreet  arbiti'al,  which 
was  set  forth,  and  by  which  it  was  decerrred  and  ordained,  that  the  executors  of 
Morrison  should  pay  to  the  plaintiffs  below  the  sum  of  1.5051.  lis.  sterling,  arrd  951. 
10s.  6d.  interest,  (reserving  to  them  the  lawful  benefit  of  any  objection  arising  from 
the  insufficiency  of  the  funds,  realized  from  the  deceased  Morrison's  estate,  for  the  full 
payment  of  his  just  and  lawful  debts),  and  should  deliver  irp  to  the  plaintiff's  below  a 
certain  letter  of  credit,  or  pay  5001.  &c.,  uporr  satisfaction  of  which  claims,  the  plaintiff's 
below  were  to  relieve  the  estate  of  Morrison  from  certain  debts,  and,  amongst  others, 
from  the  sum  of  ,  and  interest  due  thereon  ,  contained  in  a  bill 

of  exchange  granted  by  A.  B.  and  C,  &c.,  averring,  "that  the  executors  of  Morrison, 
and  the  defendant  below,  had  notice  of  the  final  sentence  and  decreet  arbitr-al  of  the 
oversman  ;  which  was  afterwards  duly  registered  ;  that  all  the  proceedings  under  the 
submission  were  and  are  regular  and  valid,  and  accordirrg  to  the  law  of  Scotland,  where 
the  same  were  had  ;  and  that  the  decreet  arbitral  was  and  is  a  good  and  standing  award 
under-  the  [16]  submission  , "  and  assigned  as  breaches — first,  that  the  executors  of 
Mor'i'ison  did  not  pay  to  the  plaintiff's  below  the  principal  sum,  interest,  or  any  or  either 
of  them,  or  arry  part  thereof,  since  the  final  sentence  and  decreet  ai-bitral  in  that  behalf 
mentioned,  although  the  plaintiffs  below  were  i-eady  and  willing,  and  off'er-ed,  to  pei-form 
their  part  of  the  final  sentence  and  decreet  arbitral,  and  to  relieve  Morrison's  estate, 
as  in  the  said  final  sentence  and  decreet  arbitral  was  mentione  I,  &c.  Secondly,  that 
the  executors  of  Morrison  did  not  (although  r-equired)  deliver  up  to  the  plaintiff's"  below 
the  letter  of  cr'cdit,  on  the  terms  mentioned  irr  the  award.  And,  lastly,  that  the  said 
executor-s  did  not,  although  they  had  failed  to  deliver  up  the  said  letteV  of  credit,  pay 
the  jilaintiffs  below  the  said  sum  of  5001.,  as  ortlairred  by  the  said  final  sentence  or 
decreet  arbitr'al. 

They  demurr-ed  to  the  fourth  plea,  and  assigned  the  following  special  causes  :— 
First,  "that,  in  and  by  the  deed  or  instrument' of  submission,  in  the  condition  of  the 
bond,  and  fourth  i  lea,  mentioned  and  referred  to,  it  was  (among  other  things)  expr-essly 
provided  and  declared,  that  the  submission  should  not  vacate  or  expire  through  the 
decease  of  either  of  the  parties,  but  should,  notwithstanding  of  such  an  event,  be 

(a)  The  plea  referred  to  the  exception  in  the  first  plea,  in  which  there  was  no 
exception  :  this  was  treated  by  the  Court  as  a  mere  clerical  error,  and  although 
mentioned  in  the  argument,  was  not  urged  as  an  objection. 
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proceeded  in,  ;iud  tbe  matters  <at  issue  determined,  in  the  same  manner  as  if  such  an 
event  had  not  occurred ;  yet,  that  the  defendant  below  had,  in  his  said  fourth  plea  in 
bar  of  the  action  of  the  plaintiffs  below,  alleged  that  Morrison  died  before  the  making 
of  any  tinal  award,  order,  oi-  umpirage,  &c.  &c.,  under  or  by  virtue  of  the  said  deer]  or 
instrument  of  submission,  without  having  shewn  that  the  submission  was  proceeded  in, 
and  the  matters  at  issue  determined,  according  to  the  said  proviso,  after  the  decease  of 
Morrison,  or  alleged  any  reason  or  excuse  in  that  behalf,  although  the  bond  of  the 
defendant  below  was  conditioned,  as  aforesaid,  among  other  things,  for  the  performance, 
in  manner  aforesaid,  of  all  the  [17]  provisoes  specified  and  contained  in  the  said  deed 
or  instrument  of  submission."  Secondly,  "  that  the  defendant  below,  in  his  said  fourth 
plea  in  bar  of  the  said  action  of  the  plaintiffs  below,  alleged  that  Morrison  died  before 
the  making  of  any  such  final  award,  order,  or  umpirage,  &c.  &c.,  as  last  aforesaid  ; 
without  shewing,  either  that  such,  or  any  such,  were  or  was  not  made  after  the  decease 
of  Morrison,  or  that,  if  such,  or  any  such,  were  or  was  so  made,  they,  or  it,  were  or  was 
performed  by  the  heirs,  executors,  administrators,  or  successors,  of  Morrison,  or  either 
of  them  :  although  the  bond  of  the  defendant  below  was  conditioned  (among  other 
things)  for  the  performance  of  such  tinal  award,  order,  or  umpirage,  i^c.  Ac,  by 
Morrison,  his  heirs,  executors,  administrators,  and  successors."  Thirdly,  "  that  the 
defendant  below  had,  in  and  by  his  said  fourth  plea,  attempted  to  put  in  issue  an 
immaterial  fact,  to  wit,  the  death  of  Morrison."  And,  lastly,  "  that  the  plea  was 
evasive,  and  argumentative,  and,  in  other  respects,  uncertain,  insufficient,  and 
informal,"  &e. 

l  hey  also  demurred  to  the  fifth  plea,  for  similar  causes,  mutatis  mutandis. 

As  to  the  first  breach,  in  the  replication  to  the  second  and  third  pleas,  the  defen- 
dant below  protesting  iV:c.  rejoined,  "  that  Morrison  died  wholly  insolvent,  and  with- 
out leaving  any  estate  or  effects,  &c.  applicable  to  the  payment  and  discharge  of  the 
sums  in  that  breach  mentioned,  or  either  of  them, — and  that  the  executors  of  Morrison 
had  no  assets,  at  the  time  of  making  the  said  final  sentence,  &c.,  or  at  any  time  before 
or  since,  to  be  administered,  &c. ; "  as  to  the  breach  secondly  assigned,  "  that  the 
executors  of  Moriison  did  deliver  up  to  the  plaintiffs  below  the  letter  of  credit,  as  in 
that  breach  mentioned  ;  "  and,  ;is  to  the  breach  liistly  assigned,  "  that  Morrison  died 
wholly  insolvent,  and  without  leaving  any  estate  or  effects,  &c.  applicable  to  the  pay- 
ment or  discharge  of  the  said  sum  of  5001.  &c.,  as  in  the  said  last  breach  mentioned, 
and  that  Morrison's  ex-[18]-ecutors  had  no  assets,  &c.  ; "  and  joined  in  demurrer  to 
the  fouith  and  fifth  pleas. 

The  plaintiffs  below,  in  their  sur-rejoinder,  joined  issue  on  the  rejoinder,  as  to  so 
much  of  the  replication  as  related  to  the  breach  of  the  award  secondly  assigned ;  and, 
as  to  so  much  of  the  repliciition  as  related  to  the  first  and  last  breaches  of  the  award, 
demurred  specially,  assigning  for  causes, — "that,  in  and  by  the  deed  or  instrument 
of  submission,  in  the  condition  of  the  bond  and  in  the  second  plea  of  the  defendant 
below  mentioned,  it  was  (among  other  things)  expressly  provided  and  declared,  that 
the  submission  should  not  vacate  or  expire  through  the  insolvency  of  either  of  the 
parties,  but  should,  notwithstanding  of  such  an  event,  be  proceeded  in,  and  the  matters 
at  issue  determined,  in  the  same  manner,  as  if  such  an  event  had  not  occurred  ;  yet, 
that  the  defendant  below  had,  in  his  rejoinder,  inconsistently  pleaded  the  insolvency 
of  Morrison,  deceased,  as  an  excuse  for  the  respective  breaches  of  the  said  final  sentence 
and  decreet  arbitral,  or  award,  first  and  lastly  above  assigned  ;  although  the  said  final 
sentence  and  decreet  arbitral,  or  award,  was  duly  made  as  aforesaid,  under  and  by 
virtue  of  the  said  submission,  and  was,  by  the  protestation  of  the  defendant  below,  in 
his  rejoinder,  in  ettect,  admitted  to  have  been  so  made  : — and  also,  that  the  bond  was 
(among  other  things)  conditioned,  absolutely  and  without  reservation,  for  the  full 
performance,  by  Morrison,  his  heirs,  &c.  of  such  final  sentence,  &c.  or  award,  as  should 
be  made,  as  aforesaid,  and  particularly  for  the  payment  by  them  to  the  plaintifiVbelow, 
their  executors,  &c.,  of  such  sum  or  sums  of  mone}'  as  should  be  awarded  as  aforesaid  : 
yet,  that  the  defendant  below,  in  his  rejoinder,  had  inconsistently  pleaded  the  insol- 
vency of  Morrison,  deceased,  and  the  want  of  funds  in  the  hands  of  his  executors,  as 
an  excuse  for  the  said  respective  breaches  of  the  said  final  sentence,  &c.  or  award,  first 
and  lastly  above  assigned  ;  that  is  to  say,  the  non-[19]-pavment  of  the  said  sums  of 
money  so  actually  awarded  to  be  paid  to  the  plaintiff's  below  as  aforesaid  : — and  also, 
that  the  defendant  below  had,  in  his  rejoinder  to  so  much  of  the  replication  of  the 
plaintiff  below  as  related  to  the  said  breaches,  first  and  lastly  above  assigned,  attempted 
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to  put  in  issue  one  of  two  immaterial  facts,  to  wit,  the  insolvency  of  Morrison,  deceased, 
at  the  time  of  his  death,  or  the  want  of  funds  in  the  hands  of  his  executors,  &c." — in 
which  the  defendant  below  joined,  &c. 

Judgment  having  been  pronounced  for  the  plaintiflf  below,  upon  the  fourth,  fifth, 
and  sixth  pieas,(o)  aDd  upon  the  rejoinder  to  so  much  of  the  replication  as  related 
to  the  breaches  of  the  final  sentence  and  decreet  arbitral,  or  award,  first  and  lastly 
assigned,  a  writ  of  error  was  brought,  and  the  case  was  argued  by 

Brodrick,  for  the  plaintiff  in  ervor.(h)  The  questions  to  [20]  be  argued  upon  this 
writ  of  error  arise  upon  the  demurrers  to  the  fourth  and  fifth  pleas,  and  to  the  repli- 
cation, so  far  as  it  relates  to  the  second  and  third  pleas.  These  questions  are  distinct 
in  themselves  ;  and  it  is  desirable  that,  in  the  argument,  the  pleadings  relating  to 
each  should  be  kept  separate  :  for,  it  is  a  rule,  not  to  be  controverted,  that  one  plea 
cannot  be  aided  by  reference  to  another,  unless  that  plea  itself  contain  an  express 
reference  to  the  other.  Now,  the  fourth  and  fifth  pleas  refer  only  to  the  exception 
in  the  introduction  of  the  second  plea,  and  do  not,  therefore,  incorporate  that  part  of 
the  submission,  by  which  the  proceedings  are  not  to  be  vacated  by  the  death  of  either 
party  ;  and  the  question  upon  those  pleas  is,  simply,  whether  or  not  the  plaintiff  in 
error,  as  obligor  in  the  surety-bond,  is  not  discharged  from  his  obligation  by  the  death 
of  Morrison,  his  principal,  before  the  award  was  made  :  and,  upon  those  pleas,  the 
difficulty  which  may  present  itself  upon  the  other  point  does  not  arise.  If  the  plain- 
titl's  below  had  thought  proper  to  have  insisted  on  that  clause  in  the  submission,  as 
applicable  to  those  pleas,  they  should  have  set  it  out  in  their  replication.  But,  not 
having  adopted  that  course,  they  have,  by  demurring,  given  the  defendant  below  the 
advantage,  without  being  fettered  by  that  clause,  of  arguing  the  dry  question, 
whether  or  not,  by  the  death  of  a  submitting  party,  the  authority  of  the  arbitrator 
is  determined. 

By  the  law  of  England,  a  submission  to  an  arbitrator  is  revocable  ;  Vyniors  cage 
(8  Co.  80) ,  and  that  which,  in  its  nature,  is  revocable,  cannot  be  made  irrevocable, 
except  by  the  act  of  the  Court.  In  Mtlne  v.  G-mtrix  (7  East,  608),  it  was  [21]  decided, 
that  the  same  power  was  vested  in  the  parties,  even  where  the  authority  of  the  arbi- 
trator was  sanctioned  by  a  rule  of  Court.  That  class  of  cases  is,  where  the  parties 
themselves  revoked  the  authority  of  the  arbitrator ;  but  this  is  still  stronger,  for  the 
revocation  is  by  the  act  of  God :  and  no  authority  is  wanting  to  shew  that,  inde- 
ed) This  plea,  to  which  there  was  a  demurrer,  was  abandoned  by  the  counsel  for 
the  plaintiff  in  error. 

(h)  The  following  points  were  stated  for  argument : — 

First,  That  the  award  was  void,  because  it  was  made  after  the  death  of  Morrison 
the  principal  ;  and  that,  by  such  death,  the  power  to  arbitrate  was  gone,  notwith- 
standing the  special  clause  in  the  deed  of  submission. 

Second,  That  the  award  was  void,  by  rea.son  that  it  appeared  on  the  face  of  it,  that 
the  arbitrator  delegated  his  powers. 

[This  appeared  from  the  replication  to  the  second  and  third  pleas,  but  was  not 
pressed  ;  the  Judges  observing,  that  the  appointment  of  a  clerk,  to  which  the  objection 
applied,  would  only  vitiate  the  award  pro  tanto.] 

Third,  That  the  award  was  void  for  uncertainty,  because  of  the  blanks  therein 
mentioned. 

[The  Counsel  for  the  plaintiff  in  error  relied  only  upon  the  blank  relating  to  the 
time  within  which  the  award  was  to  be  made ;  contending,  that  the  omission  was 
material,  and  cited  4  Ed.  4,  14,  20  Hen.  6,  18,  to  shew,  that  an  omission  in  a  material 
part  would  vitiate  the  instrument.  Sed,  per  Park,  J.  A  submission  of  this  descrip- 
tion would,  by  the  law  of  England,  be  construed  to  be  a  general  authority,  to  be 
executed  within  a  reasonable  time.  Gaselee,  J.  By  striking  out  the  blanks,  the 
incon.sistency  will  be  cured,  and  the  submission  wilfbe  prorogated  to  the  time  when 
the  decreet  might  be  made.] 

_  Fourth,  That  supposing  the  award  not  void  on  account  of  all  or  any  of  the  above 
objections,  yet  that  there  had  been  no  breach  of  the  condition  of  the  bond  ;  by  reason 
that  the  condition  was,  that  the  principal,  or  his  executors,  &c.  should  pay  such  sum, 
&c.  as  the  arbitrator  should  direct,  and  the  arbitrator  had  directed  that  the  executors 
should  pay,  not  personally,  but  out  of  the  estate  of  the  principal. 

[This  was  not  relied  on.] 


2  Y.  &  J.  22.  MACDOTJGALL    r.  ROBERTSON  8 1  5 

pendently  of  a  clause  to  the  contrary,  the  death  of  either  of  the  parties  to  the  sub- 
mission is  a  revocation  of  the  authority  of  the  arbitrator,  even  where  the  submission 
is  by  order  of  Xisi  Prius  ;  Tous-^aint  v.  Hartop  (1  B.  Moore,  287;  7  Taunt.  571), 
Cooper  V.  Johnson. (b)^  Neither  do  the  words  "heirs,  &c."  affect  the  question,  or  make 
the  award  binding  upon  the  representatives  of  Morrison.  Those  words  were  forcibly 
relied  uf)on  in  the  case  of  Uluwlell  v.  Bretlargh  (17  Ves.  2.32),  and  were  considered  by 
the  Lord  Chancellor  as  inoperative,  where  the  principal  died  before  the  award  was 
made.  Should  it,  however,  be  urged  that,  admitting  the  authority  of  the  oversnian 
to  be  determined,  and  the  award  made  after  the  death  of  Morrison  to  be  void,  still, 
the  plaintiff  in  error,  as  obligor,  is  liable  upon  his  bond  ;  the  answer  is  decisive. 
The  action  in  I'l/nior'g  eat;e  was  upon  a  bond  :  and  it  was  there  held  that  the  party, 
having  revoked  the  authority  of  the  arbitrator,  could  not  get  rid  of  his  obligation 
upon  the  lx)nd.  But  the  revocation,  in  that  case,  was  personal ;  here,  it  is  by  the 
act  of  God  :  and  no  one  can  hold,  that  the  surety  is  bound  to  compel  the  performance, 
or  is  liable  for  the  non-performance  of  that  which  is  nug-atory  and  inoperative.  Two 
reasons  are  assigned  for  the  judgment  in  J'l/ni'ir's  ca^e : — first,  because  the  obligor  had 
broken  the  words  of  the  condition,  that  he  should  stand  to  and  abide  by  the  award  ; 
and  secondly,  because,  by  his  own  act,  he  made  the  condition  of  the  bond  impossible : 
neither  of  [22]  which  can  apply,  where  the  submission  has  been  determined  by  the 
death  of  one  of  the  parties.  By  the  condition  of  the  bond,  Morrison  and  his  heirs, 
&c.  are  to  perform  the  award  ;  but,  as  no  valid  award  exists  which  they  could  be 
justified  in  fulfilling,  the  surety  must,  of  necessity,  be  discharged.  If,  before  the 
death  of  Morrison,  he  had  been  released  from  the  award,  and,  after  his  death,  an 
award  had  been  made,  the  executors  could  not  have  been  liable  to  perform  it  ;  neither 
could  the  surety  have  forfeited  his  obligation.  The  only  event  in  which  a  forfeiture 
of  such  an  obligation  can  occur  is,  the  non-compliance  with  an  instrument  which  the 
executors  were  bound  to  obey.  In  the  construction  of  surety-bonds,  it  is  a  rule,  that 
a  surety  shall  not  be  bound  beyond  the  scope  of  his  engagement ;  Arlington  v.  Meyriclc 
(2  Saund.  412  (n),  and  &ises  there  referred  to) ;  upon  which  principle,  the  late  case  of 
Pearsall  v.  Suminer.'ett  {bf  was  decided. 

The  second  question  arises  upon  the  demurrer  to  the  rejoinder  to  the  replication 
to  the  second  and  third  pleas  ;  upon  which  the  point  presents  itself  upon  the  effect  of 
the  clause  contained  in  the  deed  of  submission,  that  the  proceedings  shall  not  be 
vacated  by  the  death  or  insolvency  of  either  p;irty  to  the  submission  ;  it  being  a 
general  rule  of  law,  that  a  submission  to  arbitration  is  revocable.  The  principle 
which  pervades  the  cases  which  bear  upon,  but  are  not  applicable  to  this  question,  is 
that  where  parties,  by  their  own  act,  constitute  an  arbitrator,  they  cannot  extend  his 
authority  beyond  the  death  of  either  of  them,  but  that,  where  the  act  of  the  Court 
intervenes,  the  rule  is  different.  This,  upon  examination,  will  be  found  to  be  a  sound 
distinction,  and  to  be  reconcileabie  with  all  the  decisions.  In  Tyler  v.  Jones  (4  D.  &  R. 
740;  3  B.  &  C.  144),  and  Clarke  v.  Crofts  (4  Bing.  143),  verdicts  were  entered  for  the 
plaintiffs,  subject  to  the  [23]  award.  And  although,  by  the  common  law,  the  death 
of  either  of  the  parties  abated  the  suit,  if  before  judgment,  by  the  provisions  of  the 
statute  17  Car.  2,  c.  8,  if  either  party  die  after  verdict,  and  before  final  judgment,  in 
an  action  which  would  survive  to  their  representatives,  the  suit  is  not  abated,  so  as 
the  judgment  be  entered  within  two  Terms.  In  those  cases,  therefore,  the  statutorj' 
pro\-ision  intervened,  and  the  verdict  having  been  entered,  the  arbitrator  had  but  to 
determine  the  amount  of  the  damages  for  which  the  judgment  was  to  be  ultimately 
signed.  In  the  case  of  D'Acse  v.  CoJre,{a)  it  is  true,  this  question  arose,  and  was  deter- 
mined in  favour  of  the  plaintiffs  :  but  that  case,  having  been  over-ruled,  upon  error,  in  the 
King's  Bench,  although  upon  a  different  point,  (the  Court  having  expressed  no  opinion 
upon  that  part  of  the  case  which  involved  this  question),  cannot  be  considered  as  an 
existing  authority.  This  question  may  be  best  considered  by  examining  the  power 
conferred  on  the  arbitrator,  and  the  manner  in  which  he  derives  his  authority. 
Where  it  is  conferred  by  the  act  of  the  parties  only,  the  arbitrator  is  but  the  agent 

(by  2  B.  &  Aid.  394  ;  1  Chit.  Rep.  187.  See  Ekodes  v.  Haigh,  3  D.  &  R.  610  ;  2  B. 
&  C.  346 ;  Potts  v.  Ward,  1  Marsh.  366. 

(6)2  4  Taunt.  593.     See  Weston  v.  Bartm,  id.  673. 

(a)  10  B.  Moore,  272 ;  3  Bing.  20.     See  Biddell  v.  Dowse,  6  B.  &  C.  255. 
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or  representative  of  both,  appointed  to  settle  the  differences  existing  between  them> 
and,  by  the  death  of  either  of  his  principals,  his  authority  is  determined,  and  cannot 
be  extended  to  bind  the  representatives  of  the  deceased.  Such  a  delegation  of 
authority  is  analogous  to  a  power  of  attorney,  which  is  revocable  and  revoked  by  the 
death  of  the  paity  making  it :  upon  which  subject,  the  cases  are  collected,  and  ably 
and  forcibly  presented,  in  the  case  of  Bvldell  v.  Louse.  A  further  authority,  however, 
is  to  be  found  in  Bac.  Abr.  (tit.  Authority,  (E.)) :— "The  authority  given  by  letter  of 
attorney  must  be  executed  during  the  life  of  the  person  that  gives  it;  because  the 
letter  of  attorney  is  to  constitute  the  attorney  my  representative  for  [24]  such  pur- 
pose ;  and  therefore  can  continue  in  force  only  duiing  the  life  of  me  that  am  to  be 
represented  ;  thus  it  is,  that  if  J.  S.  make  a  letter  of  attorney,  to  deliver  seisin  after  my 
death,  it  is  void,  because  he  cannot  deliver  seisin  duiing  my  life  ;  for  that  were  plainly 
without  authority  from  me ;  nor  can  he  do  it  after  my  death,  for  the  former  reason." 
For  which  reason,  where  a  warrant  of  attorney  is  given  to  confess  a  judgment,  it 
must  be  shewn,  that  the  party  was  alive  during  the  Term,  to  the  first  day  of  which 
the  judgment  relates.  The  decision  of  Lord  Ellenborough,  in  Wallace  v.  (Jook  (5  Esp. 
]  17),  is  to  the  same  effect.  But  a  custom  to  the  contrary  may  be  good  ;  for  a  custom 
is  equivalent  to  a  law.  Ruhtj  v.  Twelves  (Style,  423).  Here,  however,  no  law  or 
custom  prevails  to  the  contrary  ;  and  no  act  of  the  Court  having  intervened,  it  was 
incompetent  for  the  parties,  by  this  clause,  to  make  that  binding  upon  their  executors, 
which,  in  its  nature,  was  revocable.  The  question  of  the  liability  of  the  obligor  on 
the  surety-bond,  still  recurs  upon  this  view  of  the  ease,  and  is  to  be  met  by  the 
same  arguments  as  on  the  foi-mer ;  to  which  however,  it  may  be  added,  that  the 
condition  is  for  the  performance  of  so  much  only,  as  ought  to  be  peiformed. 

Campbell,  for  the  defendants  in  error.  The  death  of  Morrison  will  not  avail  the 
plaintiff  in  error,  either  upon  the  fourth  and  fifth,  or  second  and  third  pleas ;  for  the 
former  pleas  virtually  involve  the  submission,  as  set  out  in  the  second  plea,  and  if 
they  did  not,  would  be  bad.  Pleas  of  general  performance,  without  setting  out  the 
submission,  are  bad :  which  was  determined  in  this  very  case,  when  these  pleas, 
having  been  so  pleaded  in  the  first  instance,  were  amended  as  they  now  stand.  They 
refer  to  the  deed  or  instrument  of  submission,  which  can  only  mean  the  submission 
set  out  on  the  second  plea  ;  for,  on  no  other  [25]  part  of  the  record  is  it  to  be  found. 
It  must  therefore  be  conceded,  that  all  these  pleas  set  forth  the  submission  at  length  ; 
which  brings  it  to  the  single  question,  whether,  there  being  an  express  clause,  that 
the  death  of  either  party  shall  not  determine  the  authority  of  the  arbitrator,  the 
Court  can  say  that,  by  the  death  of  Morrison,  all  subsequent  proceedings  were  rendered 
void,  and  that,  in  consequence,  the  plaintiff"  in  error  is  discharged  from  his  liability. 
By  the  law  of  England,  as  now  settled  by  several  subsisting  decisions,  a  clause  of  this 
description  will  operate  so  as  to  continue  the  authority  of  the  arbitrator  after  the 
death  of  either  of  the  parties  submitting.  Such  is  now  the  law  ;  and  the  distinction, 
which  it  has  been  attempted  to  draw  from  the  cases,  cannot  prevail ;  for  if,  by  the 
death  of  the  party,  the  submission  was  abated,  the  arbitrator  could  not  proceed  by 
virtue  of  the  verdict,  his  authority  emanating  from  the  submission  only.  But  if  that 
were  not  so,  this  Court  could  not  say  that,  by  the  law  of  Scotland,  the  proceedings 
would  be  abated ;  for,  foreign  law  must  be  averred  upon  the  pleadings,  and  proved, 
without  which  it  cannot  be  noticed  :  and  as  the  defendants  in  error  have  averred  that 
the  proceedings  were  regular,  according  to  the  law  of  Scotland,  that  is  sufficient. 
By  the  civil  law,  a  power  of  attorney  is  not  revoked  by  the  death  of  the  principal, 
without  notice.  And  even  although  the  executors  may  not  be  compellable  to  perform 
the  award,  a  binding  contract  may  be  made  between  third  persons. 

Brodrick,  in  reply.  The  course  which  the  argument  for  the  defendants  in  error 
has  pursued,  admits  that,  unless  by  express  reference,  the  fourth  and  fifth  pleas 
cannot  be  aided  by  any  thing  contained  in  the  second  and  third  pleas  ;  and  it  becomes 
material  to  see  if  there  be  any  such  express  reference.  They  refer  to  the  excepted 
part  only ;  which  exception  applies  to  the  condition  of  the  bond,  and  [26]  not  to  the 
deed  of  submission.  Many  subsisting  authorities  have  been  alluded  to,  but  not  one 
specifically  mentioned,  upon  the  second  and  main  question.  None  such,  however, 
exist,  except  that  of  Vcmse  v.  Co.m,  which  has  been  overruled.  The  averment  respecting 
the  law  of  Scotland  is  applicable  to  the  second  and  third  pleas  only,  and  does  not 
touch  the  question  upon  the  fourth  and  fifth. 
Cur.  adv.  vult. 
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Alexander,  L.  C.  B.,  now  delivered  the  judgment  of  the  Court,  and,  having 
stated  the  effect  of  the  declaration,  of  the  five  first  pleas,  and  of  the  subsequent 
pleadings  applicable  to  them,  proceeded  as  follows:  — 

The  course  which  the  argument  has  taken  renders  it  unnecessary  to  pursue  the 
other  pleas.  Two  questions  ha\e  been  principally  argued  ;  one,  a  question  upon  the 
merits  ;  the  other,  as  it  appears  to  me,  of  form  only,  but  which  it  is  necessary  to 
dispose  of,  so  as  to  enable  the  Court  to  get  at  the  merits  of  the  case.  The  question 
upon  the  merits  is,  whether  or  not  the  award  be  valid,  because  some  of  the  proceedings 
were  had,  and  the  award  itself  w:is  made,  after  the  death  of  Morrison,  one  of  the 
submitting  parties.  What  I  consider  as  a  question  of  form  is,  whether  the  pleadings 
have  been  so  managed  on  the  part  of  the  defendants  in  error,  that  the  Court  can  take 
notice  of  that  clause  in  the  submission  which,  it  is  contended,  preserves  the  validity 
of  the  award,  notwithstanding  the  death  of  Morrison  before  it  was  made.  The 
argument  has  mainly  arisen  on  the  second  and  third,  and  fourth  and  fifth  pleas, 
together  with  the  subsequent  part  of  the  record  applicable  to  these  pleas.  The  fourth 
and  fifth  pleas,  and  the  pleadings  applicable  to  them,  first  call  for  our  attention. 
These  pleas  both  state,  that  the  award  is  invalid,  because  Morrison  died  before  it  was 
made ;  which  fact,  by  the  demur-[27]-rer  of  the  defendants  in  error,  is  said  to  be 
indifferent,  there  being  an  express  proviso  in  the  submission,  that  the  authority  of  the 
arbitrator  should  not  expire  by  death. 

In  order  to  shut  out  this  clause,  by  the  form  of  the  pleadings,  it  was  said,  that  these 
pleas,  and  the  demurrer  to  them,  must  be  treated  and  considered  as  if  no  other  pleas 
had  appeared  on  the  record  ;  and  that  no  facts  can  be  transferred  from  any  other  part 
of  the  record,  in  order  to  enlarge  the  statement,  or  supply  the  deficiencies  of  those 
particular  pleas  ;  and,  therefore  that,  inasmuch  as  no  part  of  the  instrument  of  sub- 
mission is  sUited  either  in  the  fourth  or  fifth  pleas,  it  follows  of  course,  that  it  does 
not  appear  upon  the  face  of  these  pleas,  or  any  part  of  the  record  connected  with 
them,  that  the  deed  of  submission  contains  any  clause  or  proviso  that  the  submission 
should  not  be  vacated  by  the  death  of  either  of  the  parties  before  the  award.  If  so, 
the  consequence  would  necessarily  be,  that  the  award  would  be  void  by  the  general 
law,  as  being  made  after  the  death  of  one  of  the  paities  referring.  If  these  premises 
were  true,  the  conclusion  would  seem  to  follow.  But  the  Court  think,  that  the 
premises  cannot  be  supported.  Admitting,  that,  in  ordinary  cases,  that  which  is 
stated  in  a  part  of  one  plea,  cannot  be  transferred  to  another  ;  \  et  if  the  plea,  or  part 
of  the  record,  which  appears  deficient  of  itself,  refers  to  another  which  supplies 
that  deficiency,  the  reference  is  available  for  that  particular  purpose.  In  this  case 
there  is  such  a  reference.  The  second  plea  sets  out  the  deed  of  submission  at  large, 
which  contains  the  clause  in  question  ;  and  the  fourth  and  fifth  pleas  refer  to  the 
second,  and  to  the  deed  of  submission.  The  fourth  plea  commences  by  excepting 
what  is  excepted  in  the  introduction  to  the  second  plea,  which,  by  mistake,  is  called 
the  first,  in  which  there  is  nothing  excepted  ;  and  the  defendant  below  then  proceeds 
to  allege  that  Morrison,  in  his  life-time,  and  his  heirs,  &c.  since  his  death,  did  perform 
every  covenant,  [28]  clause,  or  agieement,  specified  in  the  said  deed  or  instrument 
of  submission,  which  he,  his  heirs,  &c.  ought  to  have  performed  as  to  any  interim 
decreet ;  and  as  to  the  residue,  which  is  before  excepted,  that,  after  the  making  of  the 
said  deed  or  instrument  of  submission,  and  before  any  final  award,  Morrison  died. 
Here  is  an  express  reference  to  the  introduction  to  the  second  plea,  in  which  the  sub- 
mission is  set  out,  and  an  express  leference  to  the  deed  or  contiact  of  submission, 
which  is  onl\'  to  be  found  in  the  second  plea.  All  these  constitute  a  clear  reference 
to  the  submission,  as  stated  in  the  second  plea,  in  the  opinion  of  the  Court,  and 
warrant  the  defendants  in  error,  in  their  demurrer  to  the  fourth  plea,  to  refer  to  the 
provision  in  the  submission,  as  stated  in  the  second,  which  provides,  that  the  submis- 
sion should  not  expire  by  the  death  of  either  of  the  parties. 

In  this  way,  under  the  particular  circumstances  of  this  case,  we  feel  ourselves 
relieved  from  those  difficulties  which,  it  has  been  contended,  that  the  rules  of  pleading 
opposed  to  our  getting  at  the  real  merits  of  the  case. 

This  brings  me  to  that  question,  which  is,  whether  the  clause  inserted  in  the 
submission  is  vague  and  luigatory  ;  and  whether,  when  parties  so  stipulate,  an  award 
is  good  if  made  after  the  death  of  one  of  them.  It  appears  to  us,  that  many  cases 
have  decided  this  question.  However,  there  can  be  no  doubt,  that  where  there  is  no 
express  stipulation  upon  the  subject,  the  act  or  death  of  a  party  will  revoke  the  authority 
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criven  to  an  arbitrator,  and  render  an  award  made  after  that  revocation  null  and  void. 
But  the  question  here  is,  whether  the  parties  cannot  validly  and  effectively  stipulate 
that  the  death  of  one  or  either  shall  not  revoke  it.  This  point'seems  to  be  now  perfectly 
established. 

It  is  somewhat  curious  to  trace  the  history  of  the  practice  upon  this  subject.  In 
the  year  1817,  the  case  of  Tmtssaint  v.  Hartop  cume  before  Lord  Chief  Justice  [29] 
Gibbs  and  the  Court  of  Common  Pleas.  There,  there  was  no  provision  of  this  sort, 
and  the  Court  set  aside  the  award;  but  his  Loidship  said  (7  Taunt.  574),  "This 
decision  will  be  of  the  less  consequence,  because,  in  future  practice,  care  will  be  taken 
that  the  rule  of  reference  shall  provide  for  this  case."  Again,  in  Coojier  v.  Johnson, 
in  1819,  which  was  a  case  of  the  same  description,  the  Court  of  King's  Bench  did  the 
same  thing;  and  the  present  1-ord  Chief  Justice  said  (2  Barn.  &  Aid.  395),  "it  may 
be  proper,  in  orders  of  Nisi  Prius,  in  future,  to  insert  a  clause  to  obviate  the  incon- 
venience arising  from  the  death  of  either  party  before  the  making  of  the  award."  So, 
in  Bhindellv.  Hretfargh,  in  1810,  Lord  Eldori  said  (17  Ves.  24-2),  "if  the  mode  and 
means  of  settling  the  terms  [of  a  purchase]  are  an  award  and  umpirage,  the  terms 
must,  unless  otherwise  contracted,  be  settled  while  the  parties  are  living,  as  the  death 
of  one  has  the  effect  of  a  levocation  of  the  power  to  make  an  award." 

It  is  clear,  that  all  these  three  Courts  prospectively  considered  this  provision  as 
the  means  of  pi'eventing  this  inconvenience  ;  and,  when,  accordingly,  these  means 
have  been  resorted  to,  they  have  been  acted  upon.  The  cases  of  Ti/Jer  v.  Joiica, 
decided  in  1824,  and  Clarke  v.  Crofts,  in  the  last  Easter  Term,  are  precisely  in  point ; 
and  the  case  of  Dowse  v.  Co.te  is  an  authority,  in  every  way,  as  far  as  regards  this 
question  ;  for  although  the  judgment  of  the  Court  of  Common  Pleas  in  that  case  was 
reversed  by  the  Court  of  King's  Bench  in  error,  yet  the  judgment  of  the  latter  Court 
proceeded  upon  other  grounds  collatei'al  to  this  question  :  and  every  view  of  ju.stice 
and  piinciple  is  in  favour  of  these  authoi'ities. 

Such  is  the  answer  to  the  argument  as  to  the  fourth  and  fifth,  and  also  to  the 
second  and  thiid  pleas  ;  independently  of  which,  there  is  another  answer  to  the  two 
latter.  In  [30]  the  replication  to  those  pleas,  after  detailing  all  the  proceedings  under 
the  submission,  there  is  an  averment  that  they  are  valid  and  effectual  according  to 
the  law  of  Scotland,  which  fact  was  not  traversed  by  the  defendant  below,  as  it  might 
have  been,  and  therefore  stands  admitted.  On  the  whole,  therefore,  we  are  unani- 
mously of  opinion,  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Exchequer  of  Pleas. 

Farn-STONE  r.  Taylor.  Wednesday,  Nov.  28th,  1827.— An  affidavit  of  the  service 
of  a  rule,  by  which  it  is  not  intended  to  bring  the  party  into  contempt,  need  not 
state  that  the  original  rule  was  shewn  at  the  time  of  service. 

A  rule  nisi  having  been  obtained  in  this  case,  for  a  reference  to  the  Master,  to 
compute  principal  and  interest,  on  a  bill  of  exchange,  which  was  made  absolute,  and 
the  Master  having  refused  to  draw  up  the  rule,  as  the  affidavit  of  service  did  not 
state  that  the  original  rule  nisi  had  been  shewn  to  the  defendant; 

Rowe,  mentioned  the  case  to  the  Court,  and  stated  that,  by  the  practice  of  the 
other  Courts,  the  only  case  in  which  it  was  necessary  to  shew  the  original  rule  was, 
where  it  was  intended  to  bring  the  party  into  contempt. 

The  Master  certified  that,  by  the  practice  of  the  Court,  the  original  rule  ought  to 
be  shewn  in  all  cases,  except  where  the  service  was  upon  the  Clerk'in  Court,  but  that 
there  was  no  rule  upon  the  subject. 

Vaughan,  B.((()  There  being  no  rule  to  the  contrary,  I  am  of  opinion  that  the 
affidavit  is  sufficient. 

Rule  absolute. 


(a)  The  only  Judge  in  Court. 
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[31]  Young  v.  Dowlman.  Exch.  of  Pleas.  Wednesday,  Nov.  28th,  1827.— An 
affidavit  to  hold  to  special  bail,  stating  that  the  defendant  was  indebted  to  the 
plaintiff  by  virtue  of  certain  articles  of  agreement,  by  which  the  latter  agreed 
to  sell,  and  the  former  agreed  to  purchase  certain  lands,  and  that  the  defendant 
had  been  let  into  possession  in  pursuance  of  the  agreement,  is  insufficient  with- 
out stating  that  a  conveyance  had  been  tendered  to  the  defendant. 

The  affidavit  upon  which  the  defendant  was  arrested  in  this  case,  stated  that  the 
defendant  was  indebted  to  the  plaintiff  upon  and  by  virtue  of  certain  articles  of  agree- 
ment, whereby  the  plaintiff  agreed  to  sell,  and  the  defendant  agreed  to  purchase  from 
the  plaintiff  at  a  certain  price,  &c.  certain  lands,  &c.,  and  in  which  it  was  agreed  that 
upon  the  payment  of  a  deposit,  the  defendant  should  be  let  into  possession  of  the 
premises,  and  pay  the  residue  of  the  purchase-mone\'  at  a  day  certain.  The  affidavit 
further  stilted  that  the  plaintiff  had  made  out  a  good  title  to  the  premises,  and  had 
caused  an  abstract  thereof  to  be  delivered  to  the  defendant :  and  that  in  pursuance 
of  the  agreement  the  defendant  had  been  let  into  possession  of  the  premises,  but  had 
not  paid  the  purchase-monej-,  although  the  plaintiff  had  been  willing  to  execute  the 
conveyance,  &c. 

Humfrey,  having  obtained  a  rule  nisi,  to  discharge  the  defendant  on  filing  common 
bail ; 

Patteson  shewed  cause,  and  contended  that  the  affidavit  in  this  case  was  materially 
different  from  that  in  Sykes  v.  Boss  (ante,  vol.  ii.  p.  2),  the  defendant,  as  here,  having 
been  let  into  possession  in  pursuance  of  the  agreement,  and  the  plaintiff  not  being 
able  to  avail  himself  of  the  security  of  the  property,  except  bj'  proceeding  in  eject- 
ment. It  was  the  duty  of  the  defendant  to  tender  the  conveyance  to  the  plaintiff  for 
execution,  and  the  plaintiff  had  done  all  in  his  power  to  make  the  contract  complete. 

Humfrey,  contra,  was  stopped  by  the  Couit. 

[32]  Per  Curiam.  It  is  not  sufficient  that  the  defendant  has  the  possession  of 
the  property,  he  should  have  a  clear  right  to  it,  before  the  plaintiff  can  hold  him  to 
bail.  Being  in  possession  by  licence  only,  that  licence  may  be  determined  by  a 
demand  of  possession,  and  what  security  can  there  be  that  the  plaintiff  will  not  make 
the  demand,  and  immediately'  bring  an  action  of  ejectment.  He  should  have  gone 
further  in  his  affidavit,  and  have  stated  that  a  conveyance  had  been  tendered  to  the 
defendant. 

Rule  absolute. 


Praed  and  Others  r.  Hammond  and  Others.  E.xch.  of  Pleas.  Wednesday, 
Jan.  28th,  1827. — Where  three  appointments  are  made  by  the  Master  upon  an 
order  for  the  plaintiff  to  amend,  upon  payment  of  costs,  and  the  attorney  for  the 
plaintiff  attends  the  Master  accordingly,  but  no  one  appears  for  the  defendant, 
the  Master  should  indorse  the  order,  allowing  the  sum  of  3s  4d.  for  the  costs  of 
the  attendance,  without  requiring  an  affidavit  of  the  service  of  the  appointments, 
or  of  the  attendances. 

An  order  having  been  obtained  by  the  plaintiffs  to  amend  their  declaration,  issue, 
and  record  upon  payment  of  costs,  their  attorney  obtained  three  appointments  from 
the  Master  to  tax  the  costs,  and  attended  upon  each,  but  no  one  appeared  for  the 
defendant.  The  Master,  however,  refused  to  grant  his  allocatur  for  the  usual  costs 
of  such  attendances,  (.3,s.  4d.),  without  an  affidavit  of  the  service  of  the  appointments 
and  of  the  attendances  ;  upon  which 

Carter  moved  that  the  Mastei'  might  forthwith  be  ordered  to  mark  the  sum  of 
3s.  4d.  on  the  order  for  the  amendment,  upon  an  affidavit  stating  the  above  facts, 
and  that  such  was  the  practice  of  the  Courts  of  King's  Bench  and  Common  Pleas; 
the  opposite  party,  if  aggrieved,  having  the  opportunity  of  opening  the  question 
before  the  Master. 

Per  Curiam.  It  is  very  desirable  that  the  practice  of  the  different  Courts  should 
be  conformable  ;  and  as  the  allocatur  is  not  final,  if  the  defendant  feels  himself 
aggrieved,  let  the  Master  indorse  the  usual  costs. 
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[33]    Exchequer  in  Equity. 

King  v.  Rossett  and  Another.  Tuesdaj^  Nov.  20th,  1827. — The  bare  relation  of 
principal  and  agent,  is  not  sufficient  to  entitle  the  former  to  relief  in  equity,  if 
the  account  can  be  fairly  tried  at  law  — Where  relief  is  prayed  and  discovery  as 
ancillary  only  to  that  relief,  if  the  ground  for  the  relief  fails,  the  discovery  cannot 
be  obtained. — AVhere  specific  relief  is  prayed,  the  ground  for  which  fails,  the 
plaintiff'  under  the  prayer  for  general  relief  can  have  such  relief  only  as  is  con- 
sistent with  the  facts  clearly  and  fully  stated  in  the  bill. 

The  bill  in  this  case,  which  was  filed  by  the  plaintiff,  as  principal,  against  the 
defendants,  his  agents,  in  the  character  of  stock-brokers,  stated  that  the  plaintifl'  had 
employed  the  defendants  in  the  sale,  and  afterwards  in  the  repurchase  of  the  sum 
of  40,U001.  three  per  cent.  Consolidated  Annuities,  leaving  the  entire  matter  in  their 
hands,  and  to  their  discretion.  That  in  consequence  of  such  employment,  they  had 
sold  and  afterwards  re-purchased  the  said  sum  of  40,0001.  in  several  parcels,  to  and 
from  various  persons,  and  had  employed  the  proceeds  of  the  sale  in  the  re-purchase 
of  stock.  'I'hat  the  defendants  afterwards  had  sent  to  the  plaintiff  an  account  in 
writing  of  such  sales  and  purchases,  in  which  the  prices  at  which  the  same  were 
respectively  effected,  were  stated,  and  by  which  the  plaintiff'  was  made  a  debtor 
to  the  defendants  in  the  sum  of  62.51.  ;  upon  the  faith  of  which,  and  believing  the 
same  to  be  just  and  true  in  every  particular,  the  plaintiff'  wrote  to  the  defendants, 
inclosing  a  cheque  for  501.,  and  promising  to  pay  the  Ijalance  of  -5751.,  which  he  owed, 
by  instalments  of  601.,  before  the  6th  of  each  successive  month,  until  the  whole  sum 
was  liquidated.  The  plaintiff  subsequently  discovered  the  account  to  be  very  erroneous 
and  inaccurate,  the  sales  having  been  effected  at  a  much  higher,  and  the  purchases  at 
a  much  lower,  rate  than  were  represented  by  the  account,  the  result  of  which  was, 
that  the  plaintiff"  was  a  creditor  of  the  defendants  to  the  amount  of  10001.  ;  notwith- 
standing which  the  defendants  commenced  an  action  at  law  against  the  plaintiff'  for 
the  recovery  of  the  balance  of  5751.  It  charged,  amongst  other  things,  that  the 
defendants  had  not  delivered  to  the  plaintiff'  [34]  the  bank  receipts  upon  the  several 
purchases,  which  were  still  in  their  possession  ;  and  prayed  a  discovery  ;  an  account 
of  the  true  and  real  prices  at  which  the  stock  was  sold  and  purchased,  the  plaintiff' 
offering  to  pay  what  should  be  found  to  be  legally  due  to  the  defendants  ;  an  injunction 
to  restrain  the  proceedings  at  law,  and  such  further  and  other  relief  as  the  circumstances 
of  the  case  might  require. 

The  defendants  put  in  a  general  demurrer  for  want  of  equity. 

Chandless,  having  opened  the  bill, 

Wigram,  in  support  of  the  demurrer,  contended  that  no  sufficient  ground  was  laid 
for  equitable  relief.  In  iJimuiddie  v.  Bailey  (6  Ves.  136),  it  was  held  by  Lord  Chancellor 
Eldon,  that  a  bill  by  an  insurance-broker  for  a  discovery,  and  account  of  money  paid 
and  received  by  him  in  that  capacity,  on  account  of  the  defendants  in  that  suit,  and 
money  due  to  him  for  commission,  &c.  and  for  promissory  notes  indorsed  to  him,  was 
not  sustainable,  as  the  case  was  capable  of  being  disposed  of  altogether  at  law.  The 
same  rule  is  applicable  to  this  case.  Before  a  Court  of  Equity  will  interfere,  mutual 
demands  must  be  shewn  to  exist,  and  a  clear  case  of  accounts  must  be  made  out.  None 
such  exists  here,  for  the  allegations  in  the  bill,  if  they  be  true,  are  capable  of  proof, 
and  may  be  rendered  available  to  the  plaintiff  at  law.  Neither  does  this  case  range 
itself  within  the  exceptions  to  this  rule.  Agency  merely  is  not  a  matter  of  account, 
and  no  reliance  can  be  placed  upon  the  fact  of  the  relation  of  principal  and  agent 
having  subsisted  between  these  parties.  Hirst  v.  Peirse  (4  Price,  339).  The  bank 
receipts,  if  necessai-y  in  the  defence  to  the  action,  may  be  obtained  at  law  through 
the  intervention  of  a  Judge's  order. 

[35]  Chandless,  in  support  of  the  bill.  This  bill  is  filed  by  the  principal  against 
his  agents,  which  distinguishes  it  from  the  cases  cited,  which\vere  those  of  agents 
against  their  principal :  in  the  one  case,  a  confidence  is  reposed  ;  in  the  other,  a\\  the 
circumstances  must  be  within  the  knowledge  of  the  party.  It  is  a  clear  rule  of  Equitv, 
that  an  agent  is  accountable  to  his  principal  (Com.  Dig.  Chan.  (2  A.)),  and  that'a 
bill  will  lie  by  the  latter  against  the  former  for  that  purpose ;  Holtswmb  v.  Rivers 
(1  Ch.  Cas.  127);  Hellish  v.  Edlen  {2  id.  11);  Mackenzie  v.  Johnstone  (4  Mad.  373). 
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Another  objection  equally  fatal  to  this  demurrer  is,  that  the  transactions  of  the 
defendants  are  tainted  with  fraud,  and  in  cases  of  fraud  a  Court  of  Equity  has 
a  concuirent  jurisdiction  with  the  common  law.  Colt  v.  IVollnston  (2  P.  Wms.  154). 
At  all  events  the  demurrer  is  too  extensive  ;  for,  under  the  prayer  for  general  relief, 
although  the  plaintifl"  may  not  be  entitled  to  the  relief  specifically  prayed,  he  is  to  such 
relief  as  is  consistent  with  the  statement  in  the  bill,  Wilkinson  v.  Beal  (4  Mad.  408); 
Allan  v.  Copeland  (S  Price,  522)  ;  and,  as  he  can  obtain  the  bank  receipts  by  no  other 
means,  the  bill  is  sustainable  foi'  that  purpose. 

Alexander,  L  C.  B.  I  can  entertain  no  doubt  whatever  as  to  the  course  which 
ought  to  be  pursued  in  this  case,  and  am  clearly  of  opinion  that  the  demurrer  should 
be  allowed.  1  he  bill  is  filed  bv  a  principal  against  his  agents,  and  it  is  said  that 
that  fact  alone  is  sufficient  to  sustain  the  bill.  Undoubtedly,  a  principal  is  entitled 
to  an  account  from  his  agent,  and  may  apply  to  a  Court  of  Equity  for  that  purpose ; 
but,  as  I  conceive,  before  that  Court  will  interfere,  a  ground  for  its  interposition  must 
be  laid,  by  shewing  an  account  which  cannot  fairly  be  investigated  by  a  Court  of  Law. 
Unless  Courts  of  Equity  were  to  put  that  [36]  limit  to  their  interference,  no  case  of 
this  description  would  ever  be  tried  in  a  Court  of  Law,  and  wherever  a  person  was 
entitled  to  a  set  ofl",  a  bill  might  be  sustained.  But  it  is  objected  that  the  demurrer 
is  too  extensive,  and  covers  too  much.  If  a  plaintiff"  asks  for  relief,  and  for  discovery 
as  ancillary  only  to  that  relief,  where  the  Court  is  of  opinion  that  the  ground  for  the 
relief  fails,  he  is  not  entitled  to  the  discovery,  and  must  file  another  bill  for  that 
purpose.  Although,  under  a  prayer  for  general  relief,  if  the  specific  relief  prayed 
cannot  be  given,  the  Court  will  assist  the  party,  j'et  the  facts,  to  warrant  that  assist- 
ance, should  be  clearly  and  fully  skited,  so  that  the  defendant  may  know  what  is 
sought  b\'  the  bill.  That  is  not  the  case  here,  for  the  statement  respecting  the  stock 
receipts  is  evidently  a  mere  pretence.  I  feel  no  doubt  that  the  demurrer  in  this 
particular  also  should  be  allowed. 

Demurrer  allowed  with  costs,  according  to  the  practice  of  the  Court. 


Cox  r.  HoRWELL.  Equit.  Exch.  Tuesday,  Nov.  20th,  1827. — Where  the  plaintiff 
elects  to  shew  the  impertinence  of  the  answer  as  cause  against  dissolving 
an  injunction,  and  the  Master  reports  the  answer  to  be  not  impertinent,  the 
Court  will  dissolve  the  injunction  absolutely,  and  a  second  order  nisi  is  not 
necessary. 

The  common  injunction  having  been  obtained  in  this  case  for  want  of  a  sufficient 
answer,  a  further  answer  was  put  in,  and  the  usual  order  nisi  obtained  to  dissolve 
the  injunction,  against  which  the  plaintiff  shewed  as  cause,  an  order  to  refer  the 
answer  to  the  Master,  for  impertinence.  The  Master  reported  that  the  answer  was 
not  impertinent ;  whereupon 

Kean,  moved  for  the  costs  of  the  reference,  and  to  dissolve  the  injunction 
absolutel}' ;  to  which 

Chandless  objected,  that  there  should  be  another  order  nisi  to  dissolve  the 
injunction,  but 

[37]  The  Court  said,  that  the  plaintiff  had  made  his  election,  to  shew  the 
impertinence  as  cause  ;  and 

Dissolved  the  injunction  absolutely.(a) 

Attorney-General  v.  Brooksbank.  Equit.  Exch.  Thursday',  Nov.  22d,  1827. — 
Where,  to  an  information  for  a  discovery  against  an  army-agent  under  the  stat. 
45  Geo.  3,  c.  5S,  s.  25,  which  empowers  the  Secretary  at  War,  &c.  to  call  for  the 
accounts  of  army-agents  which  have  not  been  finally  settled,  the  defendant 
pleaded  a  stated  account  by  clearing  warrants,  which  plea  was  over-ruled  by  the 
Court ;  and  afterwards  the  documents,  upon  which  the  clearing  warrants  were 
founded,  were  produced,  and  the  defendant  deposed  that  by  the  course  of  the 
War  Office,  the  clearing  warrants  amounted  to  a  stated  account ;  the  Court 
refused  to  permit  the  defendant  to  amend  his  plea,  by  embodying  the  accounts, 

(a)  See  Uodgson  v.  Pritchilt,  M'Clel.  209  ;  Rohertson,  v.  Le  Mercier,  id.  343. 


822  ATTORNEY-GENERAL    I'.  BROOKSBANK  2  Y.  &  J.  38. 

being  of  opinion  that  they  would  not  amount  to  a  plea  of  a  stated  account. — A 
stated  account  is  a  clear  statement  of  accounts,  testified  by  the  signature  of  the 
parties,  as  evidencing  their  approbation  of  the  settlement,  so  as  to  bring  the 
proof  to  a  single  point,  and  not  to  require  evidence  by  the  examination  of 
numerous  witnesses. 

This  was  an  information  filed  by  his  Majesty's  Attorney-General  against  the  defen- 
dant, praying  a  discovery  of  certain  books,  ledgers,  accounts,  and  documents,  according 
to  the  provisions  of  the  stat.  45  Geo.  3,  c.  58,  s.  25,  and  the  rules  and  regulations  of 
the  service  in  the  case  of  army-agents ;  and  also  to  enable  his  Majesty  to  sue  for  and 
recover  the  balance  of  monies  impressed  to  the  defendant,  remaining  in  his  hands,  and 
those  of  the  representatives  of  his  late  partner  deceased.  To  this  information  the 
defendant  pleaded  in  bar  that  the  accounts  had  been  finally  settled  by  the  issuing  of 
clearing  warrants,  periodically,  after  a  complete  investigation  of  the  accounts.  Upon 
argument,  this  Court  was  of  opinion  that  these  clearing  warrants  did  not  amount  to  a 
final  settlement  of  the  accounts,  and  over-ruled  the  plea ;  whereupon,  upon  the  appli- 
cation of  the  defendant,  an  order  was  made  that  the  proceedings  upon  the  information 
should  be  stayed,  until  his  Majesty's  Attorney-General,  or  the  Secretary  at  AVar,  should 
produce  [38]  for  the  inspection  of  the  defendant,  certain  documents  specified  in  the 
notice  of  that  motion  (ante,  \ol.  i.  p.  439).  In  obedience  to  that  order,  the  accounts 
were  produced  from  the  year  1792  to  the  year  1802,  the  period  comprehended  in  the 
information,  and  consisted  of  the  following  documents,  furnished  annually  by  the  army- 
agent  to  the  War  OflSce  : — 

First,  An  abstract  of  the  subsistence  of  the  commissioned  officers,  containing  the 
name,  rank,  rate  of  pay,  and  the  period  for  which  each  officer  was  effective. 

Secondly,  An  abstract  of  the  subsistence  of  the  non-commissioned  officers  and 
private  men,  accompanied  by  the  accounts  of  the  respective  captains  of  invalid 
companies. 

Thirdly,  An  abstract  of  the  allowance  of  bread  money  of  ditto,  supported 
as  above. 

Fourthly,  An  abstract  of  nou-etfective  allowances  for  the  respective  captains  of 
invalid  companies. 

Fifthly,  An  abstract  of  allowances  in  lieu  of  the  expence  of  medicines,  and  surgical 
attendance,  and  hospital  charges  for  the  respective  companies. 

Sixthly,  An  abstract  of  the  pay  of  field  officers  and  statf. 

Seventhly,  An  abstract  of  contingencies. 

Eighthly,  An  abstract  of  arrears  of  the  respective  officers  of  companies. 

Ninthly,  A  statement  of  agency  ;  and 

Lastly,  An  abstract  of  passage  money  for  individuals  joining  the  several 
companies. 

These  several  abstracts  or  accounts  appeared  to  have  been  examined  by  persons 
appointed  for  that  puipose  in  the  War  Office,  with  the  muster-rolls  and  vouchers,  and 
over-charges  were  in  many  instances  disallowed,  and  deductions  made.  The  result  of 
this  examination  was  drawn  up  in  a  summary  of  allowances  and  disallowances,  from 
[39]  which,  and  the  abstiacts,  a  "general  state"  was  made  out,  containing  a  debtor  and 
creditor  account,  and  shewing  the  exact  amount  due  to  or  from  the  army-agent,  and 
for  which  amount  the  clearing  warrant  issued. 

It  was  stated  by  the  affidavits  of  the  defendant  and  his  clerk,  that  by  the  course  of 
the  War  Office,  diu-ing  the  period  to  which  the  information  extended,  the  mode  and 
system  of  making  out  and  settling  the  accounts  of  the  army-agents,  was  :— that  monies 
were  from  time  to  time  issued  from  the  Pay  Office  to  the  several  army-agents  in 
advance,  on  account  of  pay  and  other  disbursements  of  the  army,  and  by  them  applied 
for  that  purpose  ;  that,  at  the  end  of  each  year,  each  army-agent  made  up  an  annual 
account  of  all  his  receipts  and  disbursements  for  the  respective  corps  of  which  he  was 
agent,  and  transmitted  it,  together  with  the  vouchers,  to  the  War  Office,  where  the 
account  was  strictly  examined  by  the  clerks  and  accountants  of  that  department,  with 
the  muster-rolls  and  other  documents ;  and  by  whom  every  charge  or  payment  was 
disallowed,  which  was  not  properly  vouched  or  charged  according  to  the  regulations 
then  in  existence  :  that,  after  such  examination  was  completed  and  the  exact  sum 
a.scertained,  which  the  agent  was  authorized  to  disburse  for  the  coi'ps,  the  same  was 
allowed,  and  a  dealing  warrant  was  made  out  for  the  sum  so  ascertained,  annexed,  to 
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which  was  ;i  "state  of  allowed  charges,"  shewing  the  particulars  of  the  aggregate  sum 
so  ascertained :  the  clearing  warrant  was  then  sent  to  the  Pay  master-General,  who 
ascertained  whether  the  sum  contained  therein  exceeded  or  fell  short  of  the  sum  which 
had  been  previously  issued  to  the  agent  for  the  service  of  the  corps,  and,  according  to 
the  fact  of  excess  or  diminution,  the  agent  received  from,  or  paid  to,  the  Paymaster- 
General  the  balance  due,  and  thereupon  the  clearing  warrant  was  signed  by  the  agent, 
and  the  account  to  which  it  had  relation  considered  as  fiuallj'  settled.  The  affidavits 
further  stated  that,  by  the  practice  of  the  War  Office,  the  clearing  warrants  had  [40] 
uniformly  been  considered  as  a  final  settlement  of  accounts,  and  set  forth  the  evidence 
of  several  clerks  in  that  office,  taken  before  the  Commissioners  of  Military  Inquiry, 
(1807),  to  that  efl'ect. 

Upon  these  facts,  Jervis  and  Miller  moved,  that  the  defendant  might  be  at  liberty 
to  amend  his  plea,  contending  that  the  documents  produced,  and  the  course  of  office, 
as  deposed  to  upon  the  affidavits,  clearly  shewed,  that  the  accounts  had  been  finally 
settled ;  and  that,  inasmuch  as  by  the  provisions  of  the  statute,  the  Secretary  at  War 
was  entitled  to  call  for  such  accounts  only  as  had  not  been  finally  settled,  the  plea, 
when  amended,  would  be  a  conclusive  answer  to  the  information  ;  and  further  urged, 
that  it  was  impossible  for  the  defendant  to  resort  to  any  other  species  of  defence. 

Brougham,  W.,  for  the  Crown,  argued  that  the  documents  produced  did  not 
amount  to  a  settled  account :  and  insisted,  that  the  application,  being  to  the  discretion 
only  of  the  Court,  could  not,  under  such  circumstances,  be  entertained. 

To  which  it  was  answered  that,  at  all  events,  the  defendant  had  a  right  to  have 
the  documents  put  upon  the  record,  when  their  efiect  might  with  propriety  be 
discussed. 

Alexander,  L.  C.  B.  I  should  be  very  sorry,  were  it  to  go  forth,  for  one 
moment,  that  this  defendant  was  precluded  from  availing  himself  of  the  defence 
arising  from  these  accounts.  The  lengthened  period  over  which  this  information 
extends,  is  a  circumstance  calculated  to  raise  an  impression  in  his  favour,  and,  on  which 
account,  he  should  meet  with  every  indulgence.  That,  however,  cannot  bias  our 
decision  in  the  present  question,  which  is,  whether  the  circumstances  that  have 
appeared  from  the  pro-[41]-ductiou  of  these  documents,  coupled  with  the  facts  stated 
in  the  affidavit,  are  or  are  not  sufficient  to  constitute  a  good  plea,  and,  on  that  account, 
to  authorize  the  Court  to  allow  the  plea  to  be  amended,  by  putting  those  facts  upon 
the  record.  I  have  taken  some  pains  to  ascertain  what  has  been  the  practice  of  Courts 
of  Equity  in  allowing  the  amendment  of  pleas,  and  have  found  no  one  instance  in 
which,  under  circumstances  like  the  present,  an  amendment  has  been  permitted  In 
all  the  eases  which  I  have  found,  the  plea  was  good  in  substance,  although,  in  point  of 
form,  it  was  objectionable  ;  and  the  Courts,  feeling  the  hardship  of  overruling  the  plea 
upon  a  point  of  form  only,  have  permitted  an  amendment.  But  I  have  found  no  one 
instance  like  the  present. 

This  question,  as  it  seems  to  me,  may  be  best  considered  by  inquiring  whether, 
if  the  documents  and  the  substance  of  the  affidavits  were  put  upon  the  record,  they 
would  constitute  a  good  plea.  In  determining  that  question,  we  must  look  to  what 
is  the  rule  of  Equity  with  respect  to  pleas,  and  for  that  purpose  cannot  refer  to  a 
greater  authority  than  the  Treatise  on  Pleading,  by  Lord  Redesdale.  "  The  defence 
proper  for  a  plea,"  says  that  learned  author,  "is  such  as  reduces  the  cause,  or  some 
part  of  it,  to  a  single  point,  and  from  thence  creates  a  bar  to  the  suit.  It  has  been 
observed,"  he  continues,  "that  the  end  of  a  plea  is  to  save  to  the  parties  the  expense 
of  an  examination  of  witnesses  at  large  ;  and  that  therefore  it  is  not  every  good 
defence  in  Equity  that  is  a  good  plea ;  for  that,  where  the  defence  consists  of  a  variety 
of  circumstances,  there  is  no  use  of  a  plea,  as  the  examination  must  still  be  at  large ; 
and  the  effect  of  allowing  a  plea  would  be,  that  the  Court  would  give  judgment  on 
the  circumstances  of  the  case  before  they  were  made  out  by  proof"  (Mitford's  Pleading, 
219).  Such  is  the  general  definition  given  of  this  kind  of  defence;  and  when  treat- 
ing of  the  particular  [42]  species  which  it  is  sought  to  put  upon  this  record,  viz.  a 
stated  account,  he  says  :  "A  plea  of  a  s:ated  account  is  a  good  bar  to  a  bill  for  an 
account.  It  must  shew  that  the  account  was  in  writing,  or,  at  least,  it  must  set  forth 
the  balance.  If  the  bill  charges  that  the  plaintiff  has  no  counterpart  of  the  account, 
the  account  should  be  annexed,  by  way  of  schedule,  to  the  answer,  that,  if  there  are 
any  errors  upon  the  face  of  it,  the  plaintiff  may  have  an  opportunity  of  pointing  them 
out.     If  error  or  fraud  are  charged,  they  must  be  denied  by  the  plea,  as  well  as  by  way 
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of  answer  ;  and,  if  neither  error  nor  fraud  is  charged,  the  defendant  must  by  the  plea 
aver,  that  the  stated  account  is  just  and  true,  to  the  best  of  his  knowledge  and  belief. 
The  delivery  up  of  vouchers,  at  the  time  the  account  was  stated,  seems  to  be  a  proper 
averment  in  a  plea  of  this  nature,  if  the  fact  was  such "  (Mitford's  Ple;iding,  2.59). 
That  is  the  whole  which  that  learned  author  says  of  pleas  of  a  stated  account,  and 
it  is  not  difficult  to  collect,  that  the  subject  matter  of  the  plea  alluded  to  by  him, 
was  a  clear  statement  of  accounts,  certitied  by  the  signatures  of  the  parties,  as 
evidencing  their  approbation  of  the  settlement,  so  as  to  bring  the  issue  to  a  single 
point,  not  requiring  proof  from  the  examination  of  numerous  witnesses,  but  only  by 
the  bare  production  of  the  account. 

This  brings  me  to  inquire  whether  the  circumstances  now  disclosed,  amount  to  a 
stated  account  so  defined,  and  I  am  of  opinion  that  they  do  not.  The  effect  of  the 
clearing  warrants  per  se  has  already  been  determined,  and  the  Court  has  expressed  a 
clear  opinion,  that  they  did  not  amount  to  a  stated  account.  But  it  is  now  said  that, 
coupled  with  other  circumstances,  they  do  amount  to  a  settled  account,  and  that  there- 
fore the  plaintifi' should  be  allowed  to  put  these  documents  upon  the  record.  Supposing 
that  to  be  the  case,  the  authorities  shew  that  the  proof  of  such  [43]  a  plea  must  consist 
of  a  written  stated  account,  and  no  authority  can  be  found  to  sanction  a  plea  which  will 
inevitablj'  lead  to  a  lengthened  investigation  of  facts  to  be  proved  by  parol  evidence  ; 
such  a  practice  would  militate  against  the  very  principle  and  spirit  of  the  plea.  Were 
the  amendment  to  be  allowed,  it  would  be  necessary  to  enter  into  evidence  of  the 
course  and  practice  of  the  War  Office,  without  the  proof  of  which  it  would  be 
impo.ssible  that  the  plea  could  be  sustained,  or  the  account  be  shewn  to  have  been 
finally  settled.  Such  would  be  the  consequence  of  allowing  these  facts  to  be  put  upon 
the  record.  But  in  this  particular  instance  I  am  of  opinion  that  the  account  has  not 
been  finallv  settled,  in  the  usual  sense  of  that  expression,  for  it  appears,  from  the 
affidavit  of  the  defendant  himself,  that  the  clearing  warrants  were  not  in  every  case 
in  respect  of  a  payment  to  be  made  to  him ;  but  that  frequently  the  Paymaster- 
General  had  money  to  receive.  I  am  therefore  clearly  of  opinion,  that  the  amendment 
should  not  be  allowed ;  but  I  am  anxious  that  the  defendant  should  have  the  full 
benefit  of  this  defence  in  the  proper  shape,  by  way  of  answer,  and  have  every 
legitimate  advantage  which  the  lapse  of  time  may  render  necessarj'. 

G.iRROW,  B.  I  feel  it  necessary  only  to  add  that  I  fully  concur  in  the  opinion 
expressed  by  the  Lord  Chief  Baron,  and  in  no  particular  more  cordially,  than  in  that 
which  reserves  to  the  defendant  the  full  benefit  of  all  these  circumstances  by  way  of 
answer. 

Hui.LOCK,  B.,  and  Vaughan,  B.,  concurred,  and  the  motion  was  refused. 

It  was  ordered  that  the  documents  should  remain  in  the  hands  of  the  attornies  of 
the  War  Office,  and  that  the  defendant  should  be  at  liberty  to  inspect  them. 

[44]  CoLEY  r.  CoLEY  AND  OTHERS.  Equit.  Exch.  Wednesday,  Nov.  2Sth,  1827. 
— Where  publication  has  passed,  and  the  cause  is  in  the  paper  for  hearing,  the 
plaintitt'  upon  motion,  paying  the  costs  of  the  application,  will  be  allowed  to 
examine  witnesses  to  the  execution  of  a  will. 

Publication  having  been  passed  in  this  cause  in  Easter  Term  last,  it  was  set  down 
to  be  heard  before  the  Lord  Chief  Baron  in  the  paper  of  Monday,  November  26th  ; 
and  now  Stinton  moved  that  the  plaintifT  might  be  at  liberty  to  examine  two  further 
witnesses,  one  only  having  been  examined,  to  prove  the  execution  of  a  will  stated  in 
the  pleadings,  which 

Beames,  for  the  defendants,  opposed  as  a  motion  of  the  first  impression. 

Alexander,  L.  C.  B.  If,  upon  the  hearing  of  the  cause,  the  plaintiff  had  been 
unable  to  prove  the  execution  of  the  will,  the  case  would  have  been  allowed  to  stand 
over  for  the  purpose  of  supplying  that  proof,  upon  payment  of  the  costs  of  the  day. 
No  prejudice,  therefore,  can  arise  to  the  defendants  by  granting  this  motion,  as  they 
will  be  entitled  to  the  costs  occasioned  by  this  application. 
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[45]    Exchequer  Chamber  in  Equity.     Before  the  Lord  Chief  Baron. 

Jack-son  and  Lord  Lonsdale  r.  Benson.  July  Sd,  16th,  20th,  Nov.  1.5th,  1827. — 
Where  a  township  modus  of  51.  3s.  lOid.  was  pleaded,  as  covering  all  the  lands 
in  a  particular  township,  in  lieu  of  predial  tithes,  and  it  appeared  from  the 
evidence,  that,  for  a  great  many  years,  several  small  sums,  amounting  to  about 
the  sum  pleaded,  had  been  paid  by  the  inhabitants  severally,  and  not  collectively, 
to  the  rector,  the  Court  held,  that  though  some  of  the  paj'ments  might  be  good 
moduses  or  prescriptive  payment-s  for  their  respective  farms  ;  yet  that  they  could 
not  together  make  a  good  township  modus. — To  render  a  township  modus  good, 
it  ought  to  be  payable  by  each  and  every  of  the  inhabitants,  and  ought  not  to  be 
collected  by  the  rector — Where  it  appears  in  evidence  that  Quakers  have  been 
convicted  for  non-payment  of  their  tithes,  or  prescriptive  payments,  it  is  strong 
evidence  that  a  township  modus  in  respect  of  those  tithes  does  not  exist. — It  is 
no  objection  to  the  testimony  of  a  witness,  in  a  suit  for  predial  tithes,  that,  from 
his  description  in  the  deposition,  he  appears  to  reside  in  the  township  where  the 
tithes  arise,  unless  it  appears  that  he  is  also  an  owner  or  occupier  of  lands,  pro- 
ducing predial  tithes,  and  so  interested  in  supporting  the  modus.  But  it  seems 
to  be  otherwise,  where  the  modus  is  for  all  tithes  generally,  in  which  case  the 
modus  for  the  great  tithes  may,  possibly,  be  a  discharge  for  the  small  tithes. 

The  bill  in  this  case  was  filed  by  Robert  Jackson,  as  lessee  of  the  Earl  of  Lons- 
dale, and  by  Lord  Lonsdale,  as  the  impropriate  rector  of  the  parish  of  Brigham,  in 
the  county  of  Cumberland,  against  John  Benson,  an  occupier  of  lands  in  Embleton, 
a  township  in  the  parish,  for  an  account  and  satisfaction  of  predial  tithes  arising  on 
lands  inclosed  in  1813. 

The  bill  suggested  a  pretence,  on  the  part  of  the  defendant,  that  there  was  a 
modus  of  51.  3s  lOid.  payable  to  the  rector  of  the  parish,  in  lieu  of  the  tithes  of  corn 
and  grain,  and  all  other  predial  tithes,  within  the  township  of  Embleton,  which 
extended  to  the  common  and  waste  lands,  as  well  as  to  the  ancient  inclosed  lands ; 
but  the  bill  charged,  that  if  any  such  sum  had  beeu  paid,  the  same  was  not  an  imme- 
morial payment;  and  that  the  same  had  not  been  payable  by,  or  on  behalf  of  all  the 
occupiers  of  lands  within  the  township,  and  had  not  been  paid  in  lieu  of  all  predial 
tithes ;  and  that  such  sums,  as  had  been  received  on  account  of  tithes,  had  been 
particular  sums  fiom  particular  persons,  in  respect  of  some  tithes  of  their  particular 
inclosed  lands  only  ;  and  that  tithes  in  kind  had  always  been  rendered  of  divers  lands 
within  the  township,  [46]  and  particularly  of  certain  closes,  called  the  Pasture  Fields, 
which  had  (among  other  things)  paid  tithes  in  kind  of  hay  and  corn  :  and  that  the 
tithes  of  wool  of  all  sheep  fed,  and  tithes  of  the  lambs  produced,  within  the  same 
township  had  also  been  paid  ;  which  tithes  of  wool  and  lamb  were  the  principal  tithes 
which  were  or  could  be  produced  upon  the  said  common,  before  the  inclosure  thereof. 

The  defendant,  by  his  answer,  admitted  Lord  Lonsdale  to  be  seised  of  the  impro- 
priate rectory  for  life  ;  and,  as  such,  intitled  to  receive  and  take  all  the  rectorial 
tithes,  or  the  prescriptive  payments  in  lieu  of  tithes,  arising  on  the  lands  of  occupiers 
within  the  .said  parish  of  Brigham,  including  therein  the  lordship  of  Embleton.  The 
defendant  admitted  that  he  was  the  owner  of  a  quantity  of  laud,  which  was  part  of 
the  common  and  waste  lands  within  the  township,  until  1S13,  when  the  same  were 
inclosed  ;  and  that  lifty  acres,  part  of  the  said  lands,  were  purchased  by  him  of  the 
commissioners  under  such  inclosure,  in  the  year  1813,  and  that  the  remainder  of  the 
said  lands  was  purchased  by  him  at  the  several  subsequent  times  in  his  answer 
mentioned.  The  defendant  then  admitted  the  cultivation  of  the  said  land,  as  to  part, 
since  1814,  and  as  to  the  remainder  since  1816  or  1817,  and  the  production  on  the 
said  lands  of  crops  of  oats,  barley,  and  wheat.  The  defendant  admitted  the  produc- 
tion of  wheat,  oats,  and  barley  in  the  year  1823,  without  setting  out  the  tithes.  He 
stated  his  belief,  that  tithes  in  kind,  of  corn  and  grain,  or  of  any  titheable  matters 
and  things,  the  tithes  whereof  are  usually  called  predial  tithes,  were  not,  and  from 
time  whereof  the  memory  of  man  was  not  to  the  contrary,  had  not  been  payable,  and, 
save  through  the  menaces  or  persuasions  of  the  plaintiff,  Robert  Jackson,  in  and  since 
1823,  had  not  been  paid  by  the  occupiers  of  lands  within  the  said  township  of 
Embleton,  to  the  rector  of  the  said  parish  of  Brigham;    and  that  from  time  [47] 
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whereof  the  memory  of  man  was  not  to  the  contrary,  there  was  and  had  been  payable 
to  the  rector  of  the  said  parish,  for  the  time  being,  or  to  his  lessees,  or  their  under- 
tenants, or  assigns,  by  the  occupiers  of  farms  and  lands,  within  the  said  township  of 
Embleton,  for  the  time  being,  at  Easter,  in  every  year,  or  as  soon  after  as  demanded, 
the  yearly  sum  of  51.  3s.  10|^d.,  as  an  ancient  customary  or  presciiptive  payment,  for 
and  in  lieu  and  in  full  recompense  and  satisfaction,  of  and  for  the  tithes  of  corn  and 
grain,  and  all  other  titheable  matters,  whereof  the  tithes  are  usually  called  predial 
tithes,  arising,  growing,  renewing,  and  increasing  within  the  .said  township  of  Embleton. 
And  he  believed  that,  from  time,  &c.,  up  to  the  said  year  1823,  the  said  annual  sum 
of  51.  3s.  lOid.  had  been  paid  to  and  accepted  by  the  plaintiff  and  his  predecessors, 
and  their  lessees,  as  a  prescriptive  payment,  for  and  in  lieu  of  and  full  recompense  and 
satisfaction  of  and  for  the  tithes  of  corn  and  grain,  and  such  other  titheable  matters 
as  aforesaid  ;  but  he  believed  that,  for  many  years  past,  the  said  customary  or  pre- 
scriptive payment  of  51.  3s.  lOid.  had  not  been  paid  in  one  collective  sura,  but  had 
been  collected  by  the  rector,  or  his  lessees,  from  the  several  occupiers  of  lands  within 
the  parish,  in  divei'S  small  proportionate  sums,  which  had  been  and  were  usually  called 
prescriptions  or  prescriptive  rents,  and  that  such  prescriptions  or  pi'escriptivc  rents 
had,  collectively,  always  amounted  to  the  said  annual  sum  of  51,  3s.  lO^d.  ;  but  had, 
individually,  from  time  to  time,  varied,  according  to  the  quantity  of  land  occupied 
by  such  occupiers,  or  according  to  agreement  made  between  or  among  them  and  the 
rector  for  the  time  being,  or  his  lessees. 

The  evidence,  on  the  part  of  the  plaintiffs,  consisted  of  books  of  stewards  of  the 
Lonsdale  family,  containing  accounts  of  the  prescriptions  and  tithes  ;  among  other 
townships,  of  Embleton,  from  1781  to  1786,  and  several  subsequent  books;  they  also 
proved  by  parol  testimony,  that  [48]  corn  tithes,  or  a  compensation  for  them,  had 
been  received  or  paid  by  several  occupiers  of  lands  within  the  township. 

The  defendant  entered  into  a  great  deal  of  parol  testimony,  to  prove  that,  as  far 
back  as  living  memory  went,  no  predial  tithes  had  been  rendered  in  kind,  within  the 
township  of  Embleton  ;  but  that  there  had  been  payable  to  the  rector,  or  his  lessee, 
from  the  occupiers  of  lands  within  the  township,  a  modus  or  prescription,  amounting 
in  the  gross  to  about  51.  3s.  lOid.,  which  was  collected  by  the  lessees  of  the  tithes 
from  each  of  the  occupiers  within  the  said  township,  in  small  sums  annually,  and  many 
of  the  witnesses  spoke  to  the  sums  paid  bj'  them  as  a  part  of  such  modus  or  prescrip- 
tion. Some  of  the  witnesses,  however,  doubted  whether  it  extended  to  new  inclosures, 
or,  in  the  language  of  the  witnesses,  intaeks  or  incroachments  of  the  common  ;  and 
that  some  of  them  had  paid  small  compensations  in  respect  of  the  latter,  rather  than 
incur  expense.  The  plaintiff  also  proved  the  general  reputation,  that  the  rector  was 
only  entitled  to  such  prescriptions  or  prescriptive  payments ;  and  he  produced  Ijooks 
of  former  lessees,  commencing  in  1749,  containing  entries  of  the  receipts  of  small  sums 
from  the  several  occupiers,  and  the  memoranda  and  records  of  the  convictions  of 
Quakers  for  non-payment  of  such  sums.(a) 

One  of  the  witnesses,  on  the  part  of  the  defendant,  describes  himself  as  of  Stanley 
Hall,  in  Embleton.  The  plaintiffs'  Counsel  objected  to  his  testimony,  on  the  ground 
that  he  was  probably  an  owner  or  occupier  of  lands  within  the  township,  and  as  such 
interested  in  the  question,  and  could  not  be  a  witness,  it  being  settled  that  the  testi- 
mony, not  only  of  an  owner  or  occupier  of  lands,  but  even  of  an  inhabitant  in  a  parish, 
could  not  be  admitted  to  establish  [49]  a  modus  ;  and  for  this  he  referred  to  Cart  v. 
Hodgkin{3  Swanst.  160,  n.  ;  3  Eagle  &  Younge,  1240),  in  which  the  Lord  Chancellor 
(Haidwicke)  observed,  that  he  had  a  note  of  a  case,  where  it  was  determined  by  all 
the  .Judges  in  England,  in  the  time  of  Lord  Chief  Justice  Parker,  that,  where  a  modus 
IS  m  question,  no  inhabitant  of  the  parish  can  be  examined  generally,  unless  he  be 
a  lodger  oi-  one  receiving  alms  of  the  parish  ;  but  he  must  not  be  a  person  who  can 
claim  any  thing  under  the  custom. 

For  the  defendant,  it  was  contended,  that  the  description  of  the  witness,  as  of 
Stanley  Hall,  did  not  shew  that  he  actually  resided  there  ;  and  it  not  only  did  not 
appear  that  he  was  an  owner  or  occupier,  but,  for  any  thing  which  appeared  to  the 
contrary,  the  witness  might  be  a  lodger  or  servant,  or  even'a  pauper ;  and  that  the 


(a)  The  evidence  is  stated  at  such  length,  and  with  so  much  accuracy,  in  the 
judgment,  that  this  short  summary  of  it  is  considered  sufficient. 
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plaiutifl's  ought  to  have  cross-examined  the  witness,  to  shew  that  he  was  an  occupier 
or  owner,  or  other  interested  person. 

Alexander,  L.  C.  B.  I  think  I  must  receive  this  evidence.  The  deposition 
describes  the  witness  as  of  Stanley  Hall,  in  Embleton.  The  inference  whether  the 
witness  is  or  is  not  an  interested  person,  depends  on  what  the  tithes  in  question  are. 
If  they  were  tithes  generally,  there  might  be  some  objection  ;  but  here  the  tithes  are 
predial,  and  he  might,  therefore,  not  only  be  an  inhabitant,  but  also  an  owner  of  land, 
without  having  any  interest  in  the  modus  in  question.  The  point  in  Cart  v.  llodf/kin 
turned  on  the  ground,  that  all  tithes  were  demanded  there,  and  the  Lord  Chancellor 
expressly  puts  it  on  that  ground,  that  the  modus  might  possibly  be  in  satisfaction  of 
all  the  lesser  tithes. 

Simpkinson  and  Spence,  for  the  plaintiffs.  The  evidence  for  the  plaintiffs  shews, 
that  the  payment  set  up  by  the  defendant  has  not  only  not  been  a  uniform  payment, 
but  that  distinct  payments  have  been  made  by  the  oocu-[50]-piers  individually,  without 
reference  to  the  amount  payable  by  any  other  persons.  It  appears  also,  that  the  pay- 
ments have  never  been  collected  by  the  occupiers,  nor  have  they  borne  any  relation 
to  each  other.  The  defendant  admits,  that  the  plaintiffs  are  entitled  to  all  tithes 
payable  to  the  impropriator,  and  are,  therefore,  entitled  to  the  tithes  in  question, 
unless  some  exemption  be  shewn.  The  case,  which  will  be  set  up  by  the  defendant, 
is  an  exemption,  by  the  payment  of  51.  3s.  lO^d.,  as  a  modus  for  the  whole  township 
of  Emlileton.  We  do  not  mean  to  dispute  that,  if  this  be  a  township  modus,  it  will 
cover  lands  inclosed  within  the  township.  But  the  real  question  is,  not  whether  old 
inclosures  within  the  township  are  liable  to  the  payment  of  tithes,  but  whether  lands 
inclosed  under  an  act  of  Parliament,  passed  in  the  year  1813,  are  liable  to  the  pay- 
ment of  the  tithes  of  corn  and  grain  It  is  submitted,  on  the  part  of  the  plaintiffs, 
that,  according  to  the  evidence,  the  sum  set  up  by  the  defendant  is  not  a  township 
modus,  but  the  total  amount  of  cert;iin  prescriptive  payments  made  for  different 
lands ;  and  that  the  evidence  to  be  collected  from  the  books  shews  this.  If  this  be 
a  modus,  it  appears  from  the  evidence  that  there  are  no  less  than  thirty  moduses  in 
the  township. 

Bickersteth  and  Brougham,  W.,  for  the  defendant.  The  exemption  set  up  by  the 
defendant,  if  made  out  in  evidence,  is  a  good  and  legal  exemption.  Similar  exemptions 
have  frequently  been  supported.  A  modus  of  this  description  was  much  discussed  in 
Ilankadk  v.  Sriutluion  (Xmh.  41  ;  3  Atk.  245;  i  Eagle  &  Younge,  90),  and  in  De 
IFheijxMe  v.  Milbum  (5  Price,  485  ;  3  Eagle  fi  Younge,  894) ;  and  in  both  those  oases 
issues  were  directed.  And,  from  the  form  of  the  issue  directed  in  De  U'helpdah  v. 
Milbum,  it  would  appear  to  have  been  considered  not  only  a  legal  modus,  but  also  a 
[51]  protection  from  the  payment  of  predial  tithes  for  newly  inclosed  lands.  The 
point  was  also  decided  in  Bishop  v.  Chichester  (3  E<i.  &  Y.  1 354,  from  Master  Cox's 
MSS.  ;  2  Bro.  C.  C.  161).  The  evidence  in  the  present  case  negatives  any  payment 
of  tithes  in  kind.  In  the  books  kept  by  the  lessees  of  the  tithes,  for  a  long  series  of 
ye.ars,  no  entry  of  any  payment  of  tithes  is  to  be  found. 

Simpkinson,  in  reply,  contended  that  the  evidence  on  both  sides  shewed,  that  the 
payment  set  up  by  the  defendant  was  not  a  township  modus  ;  Imt  consisted  of  several 
small  suras  paid  by  the  inhabitants  to  the  rector,  utterly  at  variance  with  the  notion 
of  such  a  modus,  and  that  those  sums  appeared  from  the  books  not  to  have  amounted, 
in  any  year,  to  the  precise  sum  pleaded  by  the  defendant. 

The  Court  took  time  to  consider. 

Nov.  15th. — Alexander,  L.  C.  B.  This  bill  is  exhibited  by  the  Earl  of  Lonsdale, 
who  is  impropriate  rector  of  the  parish  of  Brighara,  and  Robert  Jackson,  his  lessee, 
against  Benson,  an  occupier  of  certain  lands  within  that  paiish,  and  within  a  ceitain 
township,  called  Embleton.  These  lands  are  not  old  inclosures,  but  have  been  newly 
inclosed  from  a  common,  within  the  parish  and  township. 

The  defence  is,  a  township  modus  of  51.  3s.  lOid.,  paid  and  payable,  as  it  is  said, 
by  the  occupiers  of  lands  within  Embleton,  at  Easter,  in  satisfaction  of  and  for  the 
tithes  of  corn  and  grain,  usually  called  predial  tithes,  arising  within  the  township. 
The  charging  part  of  the  bill  having  suggested  this  modus,  as  a  pretence  used  by  the 
defendant,  avers  that  the  sums  which  have  been  actually  paid  weie  particular  sums 
paid  by  particular  persons,  in  respect  of  their  own  inclosed  lands  ;  and  that  there  is 
not,  and  has  never  been,  any  township  modus. 

[52]  This  is  the  question,  as  it  appears  upon  the  record. 
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It  has  been  stated  in  the  argument,  that  there  are  ancient  payments  for  the  old 
inclosures,  which  it  is  not  the  intention  of  the  impropriator  to  disturb.  What  he 
disputes  is,  that  these  payments  cover  the  modern  inclosures,  which,  during  the 
period  when  they  were  part  of  the  waste,  would  not  produce  corn,  grain,  or  other 
predial  tithes. 

The  point,  whether  the  sum  supposed  to  be  paid  is  a  township  modus,  or  only  an 
aggregate  of  particular  moduses  for  particular  farms,  appears  material  and  important 
to  the  determination  of  the  question  in  contest  between  the  parties.  If  a  given  sum 
were  paid  in  satisfaction  of  the  tithes  of  a  whole  township,  it  would,  prima  facie, 
cover  any  tithes  produced  by  lands  within  the  township,  though  the  lands  were 
improved  wastes;  it  is  essential  to  a  township  modus,  that  it  shall  cover  all  lands 
within  the  township ;  but  if  the  payments  made  were  made  by  individuals,  in  respect 
of  particular  farms  or  tenements,  it  would  be  necessary  to  make  out  in  evidence  the 
usual  case  of  a  farm  modus,  by  shewing  the  antiquity  of  the  farm,  and  then  shewing 
the  allotment  in  question  to  have  been  made  in  respect  of  the  rights  of  common, 
appendant  or  appurtenant  to  the  farm.  A  much  heavier  burden  would  then  be 
imposed  upon  the  occupier  than  in  the  circumstances  first  supposed  :  a  burden  which 
the  defendant  in  the  present  case  has  not  attempted  to  carry.  It  is  for  this  reason  I 
conceive  that  the  defendant  has  pleaded  the  township  modus  of  51.  3s,  lOAd.,  and  that 
the  plaintiflfs  deny  it,  while  (as  I  collected  during  the  argument)  he  would  be  willing 
to  acknowledge  the  existence  of  many  particular  moduses  approaching  in  amount  the 
gross  sum  laid  as  the  township  modus.  The  view  thus  taken  by  the  several  parties 
appears  to  me  to  be  accurate ;  and  I  agree  with  them  in  thinking  that  the  decree  in 
this  cause  must,  in  a  great  measure,  depend  upon  the  opinion  [53]  of  the  Court 
respecting  the  existence  of  the  modus  pleaded  as  a  township  modus. 

In  a  controversy  of  this  description  the  onus  is  thrown  upon  the  occupier.  He  has 
to  establish  that  there  is  for  this  township  a  district  modus  of  51.  3s.  10|-d.  The 
evidence  produced  l>y  him  consists  of  parol  testimony,  and  of  certain  books  of  former 
lessees  of  the  rectory. 

To  establish  a  township  or  district  modus,  it  is  natural  to  expect  the  occupier  to 
shew  that  the  modus  has  been  collected  by  some  officer  of  the  district,  or  at  least  by 
a  per.son  appointed  by  the  occupiers,  and  paid  over  in  one  sum  to  the  tithe-owner. 
Not  only  is  there  no  such  evidence ;  but  it  is  clear  that  the  money  never  was  so 
collected  or  paid  over.  The  course  has,  from  all  times  which  can  be  traced,  been 
directly  the  reverse,  and  just  the  course  which  would  have  been  pursued  if  the  pay- 
ments had  been  farm  moduses.  The  sums  have  been  collected  from  individuals  in 
respect  of  their  several  holdings.  Scarcely  any  of  the  witnesses  know  what  the  modus 
is.  Only  one  or  two  mention  the  amount.  The  majority  speak  of  the  district  as 
protected,  not  hy  a  particular  prescriptive  payment,  but  by  prescriptive  payments,  by 
small  sums,  paid  by  the  respective  occupiers.  The  evident  impression  upon  the  mind 
of  the  great  proportion  of  the  witnesses  for  the  defendant  is,  not  that  every  occupier 
was  bound  to  the  rector  for  the  whole  sum,  but  that  each  was  liable  only  for  his  own 
proportion  :  an  impression  inconsistent  with  a  township  modus. 

The  most  material  evidence,  on  the  part  of  the  defendant,  is  the  books.  The 
earliest  book  is  mai'ked  No.  1,  and  relates  to  the  year  1710.  '1  he  part  of  it,  to  which 
my  attention  has  been  pointed,  as  relating  to  Embleton,  is  thus  headed,  "  Embleton 
prescription  paid  at  Embleton  Church,  the  Hrst  Sunday  after  Michaelmas,  their  names 
foUoweth."  Then  follows  a  long  list  of  names,  with  small  sums  placed  opposite  to 
them.  The  gross  amount  of  these  sums  is  not  [54]  51.  3s.  lO^d.,  the  modus  pleaded, 
but  51.  4s.  9|d.  I  should  not,  however,  consider  so  small  a  variation  in  the  amount 
in  a  single  instance,  or  even  in  a  few  instances,  as  material ;  but  I  may  mention,  at 
the  present  moment,  that  there  is  no  instance  whatever  in  which  it  appears,  from  the 
books,  that  the  precise  sum  pleaded  has  been  received ;  here  it  happens  to  be  more, 
most  frequently  it  is  less.  In  many  of  the  items  in  this  book  the  particular  lands  are 
specified  thus:  "John  Rotherej',  Brick-house,  Is.  9d. ;  idem,  for  Esps.,  2s."  This 
looks  much  more  like  charges  for  the  lands,  and  upon  the  lands.  In  general,  however, 
the  names  only  of  the  contributors  are  mentioned.  It  is  a  more  striking  observation, 
that  if  the  parishioners  came  to  the  church  in  a  body,  on  the  first  Sunday  after 
Michaelmas,  to  pay  to  the  lessee  a  gross  sum  of  51.  3s.  lOJd.  for  the  township,  what 
means  all  this  enumeration  1  Cui  bono  all  this  trouble"?  The  entry  would  have  been, 
"  lieceived  from  the  parishioners  within  Embleton,  51.  3s.  lO^d.  the  prescription  for 
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the  township."  The  entry  as  made  is  quite  intelligible  and  proper,  if  they  came 
there  to  satisfy  the  demands  upon  them  individually,  for  their  individual  possessions. 
Upon  that  understanding  the  entry  is  just  what  might  have  been  e.xpected. 

The  ne.xt  book  which  the  defendant  has  thought  fit  to  produce  relates  to  the  year 
1737.  It  is  open  to  the  same  observations  as  the  last.  The  sums  mentioned  in  the 
columns  with  which  it  begins  amount  to  41.  19s.  llfd.  Then  follows  a  break,  with 
these  words,  "Prescription  to  be  paid  at  Embleton  Church,  the  first  Sunday  after 
Michaelmas."  And  after  that  another  column,  evidently  relating  to  the  same  town- 
ship, and  beginning  with  an  item,  which  was  the  last  item  in'the  book,  of  1710,  viz. 
Embleton  Parks,  6s.  8d.  It  then  goes  on  with  various  other  items,  amounting  in  all 
to  11.  7s.  OAd.  A  few  of  these  appear  to  me  to  have  been  probably  repetitions ;  but 
there  is  no  possible  mode  of  treating  them,  which  can  make  the  particulars  agree  with 
the  modus  [55]  now  pleaded.  They  must  exceed  it ;  and  if  the  whole  be  added,  they 
will  constitute,  with  the  previous  amount,  a  sum  of  61.  7s.  O^d.  The  next  reference 
by  the  defendant  is,  to  an  account  in  the  same  book  for  the  year  1746.  The  suras 
there  paid  appear  to  be  51.  6s.  lid.,  and  there  is  the  same  entry,  viz.  "  Prescription  to 
be  paid  at  Embleton  Church,  the  first  Sunday  after  Michaelmas." 

The  next  book  produced  on  the  part  of  the  defendant  is  marked  A.  It  contains 
the  accounts  of  1773  and  1774.  Here  the  accounts  assume  a  different  form.  The 
names  of  the  contributors  are  contained  in  this  as  in  the  first.  Before  the  name  is  a 
column  headed,  "  Embleton  prescription,"  and  under  it,  small  sums  placed  respectively 
opposite  their  names,  and  after  their  names  occasionally  is  found  the  tenements  in 
respect  of  which  they  paid,  and  always  the  sums  paid  by  them  as  compositions  for 
mixed  tithes,  specifying  the  species  and  number  for  which  the  sums  were  paid.  In 
this  year,  1773,  the  sums  received  approached  nearly  to  the  amount  of  the  modus 
pleaded.  They  are  as  computed,  51.  3s.  4d.,  the  modus  being  51.  3s  lOJd. ;  the  names 
of  five  persons  are  specified  in  this  list,  who  appear  to  have  been  Quakers,  as  they  are 
stated  to  have  been  convicted  for  their  prescriptions,  as  well  as  for  their  mixed  tithes. 
The  accounts  in  the  same  book  A.,  for  1774,  are  in  the  same  form  as  those  for  1773. 
The  sum  received  is  computed  at  51.  3s.  4id.  They  are  exposed  to  precisely  the  same 
observations  as  those  of  1773.  The  book  B.  contains  the  accounts  of  1775,  1776,  1777, 
and  177s  :  they  are  exactly  in  the  same  form  as  those  for  1773  and  1774,  contained 
in  the  book  A.  They  prove  every  thing  proved  on  either  side  by  the  accounts.  They 
mention  the  same  sums  as  received,  viz.  51.  3s.  6|d.  in  every  one  of  the  years.  Though 
that  is  not  the  precise  sum  pleaded  by  the  defendant,  it  is  very  near  it,  being 
within  4d.  of  it.  I  have  not  been  able  to  discover  why  51.  3s.  lOi-d.  is  the  sum 
fixed  upon. 

[56]  Such  is  the  e\ndence  on  the  part  of  the  defendant  to  prove  this  district  modus. 

No  trace  of  its  ever  having  been  collected  on  behalf  of  the  parishioners,  or  paid 
over  in  one  sum,  can  be  found ;  but  there  is  clear  evidence  of  the  sums  having  always 
been  collected  just  as  tarm  moduses  would  have  been  collected.  I  do  not  mean  to  say 
that  this  circumstance  would  be  of  itself  conclusive  against  a  district  modus.  It  is 
possible  that  a  gross  sum  may  be  a  district  modus,  and  yet  be  collected  by  the  incumbent 
in  portions  from  the  several  occupiers.  But  then,  in  order  to  be  so  considered,  there 
must  be  strong  circumstances  of  some  other  description  proving  it.  The  division  in 
the  collection,  the  burden  thrown  upon  the  incumbent,  the  non-receipt  of  the  full  sum, 
all  have  a  prima  facie  tendency  to  disprove  the  proposition,  that  the  right  of  the 
incumbent  was  to  receive  a  fixed  gross  sum  in  respect  of  the  whole  township ;  and 
here  there  is  no  other  evidence  in  favour  of  the  proposition  ;  all  the  other  circumstances 
contradict  it;  Quakers,  who  refused  to  render  tithes,  convicted  upon  the  prosecution 
of  the  tithe-owner,  a  step  which  it  was  not  incumbent  upon  him  to  take,  if  this  were 
a  district  modus,  and  a  proceeding  inapplicable  to  such  an  hypothesis,  since,  to  warrant 
the  conviction,  it  must  have  been  shewn  before  the  magistrate,  that  the  dissenter  was 
individually  indebted  to  the  prosecutor  in  the  small  sum  sued  for. 

There  are  some  traces,  even  in  the  evidence  for  the  defendant,  of  certain  closes 
within  the  township  rendering  tithes  in  kind  ;  traces  which  become  more  marked  and 
distinct  when  we  examine  the  evidence  on  the  part  of  the  plaintiffs.  This  is  no 
immaterial  point,  if  it  be  true,  that  where  a  township  modus  is  clearly  established,  it 
will  cover  all  the  lands  within  the  township ;  so  if  it  appear  not  to  have  covered  all 
such  lands,  it  must  tend  much  to  negative  the  proposition,  that  the  modus  was  a 
district  modus. 
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[57]  The  evidence  on  the  part  of  the  plaintiffs,  like  that  for  the  defendant, 
consists  of  some  parol  testimony,  and  some  books  of  account  kept  by  lessees. 

It  appears  from  the  parol  testimony,  that  there  are  certain  fields  within  the  town- 
ship which  have  been  frequently  charged  with  tithes  in  kind,  or  a  composition  for 
them.  A  close  called  Fell  Close,  appears  to  have  rendered  predial  tithes  in  kind, 
during  a  considerable  time  ;  as  well  as  two  closes,  called  sometimes  Pasture  Fields, 
sometimes  Kiln  Closes,  or  Moor  Closes ;  and  another  close,  called  Moor  Close.  The 
evidence  is  in  some  measure  capable  of  receiving  the  construction  put  upon  it  by  the 
defendant ;  viz.  that,  in  some  of  the  instances,  the  parties  submitted  from  fear  of 
litigation.  But  allowing  every  thing  to  the  defendant  that  can  be  urged,  the  clear 
result  of  the  evidence  is  that,  as  far  back  as  can  be  traced,  the  lessees  have  insisted 
on  corn  tithes  from  lands  inclosed  from  the  waste ;  and  that  sometimes  the  occupier 
conceded  the  point,  and  at  other  times,  the  claim  being  resisted,  the  lessees  declined 
incuri'ing  the  expense  of  attempting  to  enforce  it. 

There  is  a  page  in  the  first  book  produced  on  the  part  of  the  defendant,  viz.  that 
containing  the  account  of  the  prescriptive  payments  for  Is.  lOd.,  which  deserves 
obseivation.  The  page  is  entitled,  "Tithe  in  Kind."  It  purports  to  contain  a  list 
of  the  lands  in  the  parish  which  render  tithes  in  kind.  This  must  mean  predial  tithes, 
for  all  the  lands  render  mixed  tithes  in  kind.  This  list  comprises,  in  many  instances, 
lands  called  "Intacks"  ;  an  appellation  certainly  savouring  much  of  encroachment  on 
the  waste.  What  is  more  remarkable  is,  that  Peter  Feron,  one  of  the  occupiers  named 
as  paying  an  Embleton  prescription  the  same  year,  is  stated  in  this  list  as  paying 
tithes  in  kind  for  a  close,  called  Moor  Close,  the  name  of  one  pointed  out  by  the 
witness  as  having  lately  rendered  tithes  in  kind.  And  further,  one  Elias  Marston 
is  in  the  same  list  stated  to  pay  tithes  in  kind  for  Kiln  Closes.  And  it  is  to  be  collected 
from  the  evidence  [58]  of  John  Eotheray,  examined  for  the  plaintiffs,  that,  about 
thii'ty-six  years  ago,  one  Daniel  Marston  paid  compositions  to  the  then  lessee  for  the 
tithes  of  wheat  grown  on  High  Kiln  Close,  and  Low  Kiln  Close.  So  far  back  does 
it  seem  that  this  claim  was  made  and  acquiesced  in. 

The  lessees'  books,  produced  on  the  part  of  the  plaintiffs,  are  three.  They  begin 
at  a  later  pei'iod  than  the  defendant's.  The  first  is  dated  1800;  and  they  continue, 
with  some  omissions,  to  1822.  They  shew,  undoubtedly,  nothing  like  a  regular  receipt 
in  the  name  of  prescription,  either  of  the  sum  pleaded  in  this  cause,  or  any  other 
specified  sum.  In  no  one  instance  does  the  sum  now  pleaded  appear  to  have  been 
received.  The  payments  generally  amount  to  at  least  41.  15s.  and  upwards  ;  but  are 
under  51.  3s.  lOJd.  If  the  modus  in  question  were  established  aliunde,  it  would  not 
be  just,  that  the  defendant  should  suffer  for  the  inaccuracy  with  which  the  plaintiffs' 
predecessors  had  kept  their  books  ;  therefore,  I  rely  little  upon  this  observation  :  but 
the  books  shew  many  instances  in  which  corn  tithes  have  been  rendered  or  compounded 
for  in  the  township  of  Embleton.  Some  of  them,  it  seems  probable,  related  to  the 
lands  particularly  mentioned  in  the  parol  depositions,  which  were  inclosures  from  the 
waste.  As  to  others,  it  is  left  to  conjecture  ;  but  the  inquiry,  whether  the  lands  for 
which  predial  tithes  were  rendered,  were  new  or  old  inclosures,  is  not  important, 
because  the  actual  receipt  of  predial  tithes  for  lands  of  any  description  within  the 
township  is  evidence  against  a  township  modus.  There  are  also  many  instances  of 
convictions  of  Quakers  ;  sometimes  they  are  mentioned  as  convicted  ;  sometimes  the 
entry  states,  "  Debt  and  Costs ;  "  and  sometimes  nothing  but  the  sum  received,  with 
the  desci-iption  of  Quaker  added  to  the  name  :  all  of  which  have  the  same  bearing, 
for  we  all  know  that  a  Quaker  will  only  pay  on  compulsion. 

This  is  the  whole  of  the  evidence  on  the  point  in  controversy,  viz.  the  existence 
of  a  township  or  district  modus  of  51.  3s.  ]0|d.  Both  parties  appear  to  feel  that  the 
[59]  cause  depends  upon  this  single  point :  upon  which  there  appears  to  me  hardly 
a  colour  for  the  defence.  Not  only  is  there  none  of  the  requisite  evidence  to  establish 
a  district  modus,  viz.  the  payment  of  a  gross  sum  to  the  incumbent,  but  the  case 
teems  with  circumstances  which  contradict  it.  The  lessee  has,  from  all  times,  been 
left  to  collect  it  as  he  could,  in  small  sums  from  particular  occupiers  ;  has  never,  in 
any  instance,  as  far  as  appears,  received  the  specific  sum  pleaded,  but  generally  less  ; 
has  submitted  to  the  loss  of  the  short  collection,  without  even  requiring  it  to  be  made 
good  by  the  other  contributors  ;  has  in  a  judicial  proceeding  peipetuajly  chaiged  and 
recovered  from  individual  Quakers  small  sums,  as  the  whole  that  was  due  from  them 
—a  process  quite  unnecessary  as  to  the  tithe  owner,  and  quite  inaccurate  as  to  the 
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individuals,  if  there  had  been  a  district  modus  in  existence  ;  and  finally,  in  repeated 
instances,  certain  lands  within  the  district  have  rendered  predial  tithes  in  kind  ;  and 
the  most  probable  conjecture  is,  that  these  lands  rendered  tithes  in  kind  for  the  very 
reason,  and  upon  ttie  very  circumstances,  that  the  predial  tithes  in  kind  are  demanded 
in  the  present  cause. 

My  opinion  is,  that  there  is  nothing  in  the  defence. 

There  seems  no  doubt  of  the  existence  of  man}'  ancient  payments  for  old  inclosures. 
If  they  or  any  of  them  had  been  brought  into  question,  I  should  have  viewed  the  case 
in  a  different  aspect ;  because,  as  to  them,  the  usage  is  established,  and  its  antiquity 
traced  to  a  considerable  extent ;  and  I  am  one  of  those  who  think,  that  an  ancient 
possession  should  not  be  disturbed,  except  upon  such  grounds  of  law  as  are  irresistible. 
But  here  there  is  no  ancient  possession.  The  contest  is  as  to  the  predial  tithes  of 
new  inclosures.  Before  the  inclosure  by  act  of  Parliament,  the  bulk  of  the  waste 
produced  no  predial  tithes,  and,  therefore,  there  could  be  no  possession  by  either  side  ; 
and  there  is  sufficient  to  shew,  that,  in  the  few  [60]  instances  of  approvement  or 
encroachment,  which  had  previously  occurred,  the  possession  was  according  to  the 
plaintifis'  claim  ;  the  impropriator,  or  his  lessee,  demanding  and  frequently  receiving 
the  predial  tithes,  or  a  compensation  for  them.  I  desire  to  be  understood,  that  I  do 
not  mean  in  the  slightest  degree  to  impugn  the  prescriptive  payments  appearing  in 
the  books  ;  but  the  defendant  must,  according  to  the  prayer  of  the  bill,  account  for 
the  predial  tithes  of  the  new  allotments  in  his  occupation,  and  with  costs. 

M.WOR  V.  Nixon.  Exch.  Ch.  in  Eq.  Nov.  13th,  1827.— Where  a  legacy  of  a  sum 
of  stock  was  bequeathed  to  the  rector,  churchwardens  and  overseers  of  the  poor  of 
a  parish,  upon  trust  to  lay  out  and  dispose  of  the  interest  and  dividends  in  bread, 
to  be  given  for  ever,  annually,  to  the  poorest  parishioners,  at  the  discretion  of 
the  rector,  churchwardens,  and  overseers  for  the  time  being :  Held,  that  the 
rector,  churchwardens,  and  overseers  might  file  a  bill  for  payment  of  the  legacy, 
and  that  an  information  by  the  Attorney -General  was  not  necessary. 

James  Nixon  by  his  will,  dated  22d  January,  1799,  after  directing  the  payment 
of  his  debts  and  funeral  expenses,  gave  and  bequeathed  unto  his  wife,  Ann  Nixon, 
all  his  personal  estate  and  effects,  whatsoever  and  wheresoever,  for  her  life,  for  her 
sole  use  and  beneht,  and  he  then  by  his  will  proceeded  as  follows  :  viz.  "  I  give  and 
bequeath  unto  the  rector,  churchwardens  and  overseers  of  the  poor  of  the  said  parish 
of  Bladon,  from  and  immediately  after  my  said  wife's  decease,  3001  capital  stock, 
now  standing  in  my  name,  in  the  Three  per  cent.  Consolidated  Annuities,  at  the 
Bank  of  England.  Upon  trust,  that  they,  or  some  or  one  of  their  successors,  do  cause 
the  interest  and  dividends  arising  therefrom,  to  be  laid  out  in  bread,  to  be  given  and 
disposed  of  by  the  rector,  churchwardens  and  overseers  of  the  said  parish,  for  the  time 
being,  for  ever,  annually,  on  Christmas-day,  Easter-day,  and  Whitsunday,  in  equal 
proportions,  to  the  poorest  and  most  necessitous  parishioners  of  the  said  parish,  in 
such  manner  as  the  said  rector,  churchwardens,  and  oveiseers  for  the  time  bein",  or 
the  major  [61]  part  of  them,  shall,  in  their  discretion,  order  and  direct  "  And  the 
testator,  after  bequeathing  by  his  said  will  to  such  persons  as  therein  named,  other 
specific  legacies,  which  he  directed  to  be  paid,  and  thereby  made  payable  immediately 
after  the  decease  of  his  .said  wife,  and  also  several  pecuniary  legacies,  which  he  directed 
to  be  paid,  and  thereby  made  payable  within  one  year  after  the  decease  of  his  said 
wife,  deelaied  his  will  to  be,  that  in  case,  after  his  just  debts  and  funeral  expenses 
were  paid  and  discharged,  his  personal  estate  should  fall  short,  or  not  be  sufficient 
for  payment  of  the  several  sums  or  legacies  thereby  given  or  bequeathed,  that  what 
should  fall  short  should  be  proportionably  abated  out  of  eai  h  legacy  or  sum  thereby 
by  him  given  and  bequeathed  ;  and  as  to  all  the  residue  of  his  personal  estate,  goods, 
chattels,  and  eff'ects  (after  payment  of  his  just  debts,  funeral  expenses,  and  legacies) 
from  and  immediately  aftei-  the  decease  of  his  said  wife,  he  gave  and  Ijcqueathed  the 
same  unto  his  brother,  John  Nixon,  and  his  (the  testator's)  sister  Saiah  Aldeiton,  the 
wife  of  James  Alderton,  to  be  equally  divided  between  them,  share  and  share  alike; 
and  the  testator  thereby  nominated  and  appointed  his  wife  Ann  Nixon,  executrix, 
and  the  said  John  Nixon  and  James  Alderton,  joint  trustees  of  his  will. 

The  testator  died  in  1800,  and  his  will  was  proved  by  his  widow,  Ann  Nixon. 
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The  testator,  at  the  time  of  making  his  will,  and  at  his  death,  was  entitled  to  5001. 
Consols,  standing  in  his  name  in  the  books  at  the  Bank  of  England  ;  of  which,  2001. 
Consols  were  sotd  by  Ann  Nixon,  and  she,  during  her  life,  received  the  dividends  of 
the  remainder  of  the  stock. 

Ann  Nixon  died  in  September,  1810;  and  after  her  death  John  Nixon  olitained 
administration  de  bonis  non  to  the  testator,  and  he  subsequently  received  the  dividends 
of  the  3001.  Consols. 

The  bill  was  tiled  in  1819,  by  William  Mavor,  the  then  rector;  William  Clarke 
and  Joseph  Smith,  the  then  church-[62]-wardens,  against  John  Nixon,  as  the  personal 
representative  of  the  testator,  and  against  the  said  John  Nixon  and  John  Saunders, 
as  the  then  overseers  of  the  said  parish  of  Bladon,  pi'aying  that  the  3001.  Consols 
might  be  declared  to  have  been  specifically  bequeathed  to  the  rector,  churchwardens, 
and  overseers  of  the  poor  of  the  parish  of  Bladon,  and  that  upon  the  death  of  Ann 
Nixon,  the  rector,  churchwarden,  and  ovenseers,  became  entitled  under  and  by  virtue 
of  the  will,  to  the  3001.,  and  to  the  interest  and  dividends  thereof.  And  that  the 
defendant,  John  Nixon,  as  the  administrator  de  bonis  non  of  the  said  testator,  might 
be  decreed  forthwith  to  transfer  and  pay  the  said  sum  of  3001.  Three  per  cent. 
Consolidated  Bank  Annuities,  and  all  arrears  of  interest  accrued  thereon,  into  the 
joint  names  of,  and  to  the  rector,  churchwardens,  and  overseers  of  the  poor  for  the 
time  being  of  the  parish  of  Bladon,  upon  such  trusts  as  were  declared  in  the  will  in 
respect  thereof,  in  order  that  the  same  might  be  applied  by  them  in  pursuance  of  the 
directions  of  the  will. 

The  defendant  Nixon,  by  his  answer,  stated  that  Ann  Nixon  had  wasted  the 
testator's  assets,  and  that  there  were  not  sufficient  for  payment  of  all  the  legacies  in 
full ;  and  therefore,  under  an  impression  that  the  legacy  to  the  parish  ought  to  abate 
proportionably  with  the  others,  he  had  refused  to  transfer  the  3001.  Consols.  But 
that  since  the  filing  of  the  bill  he  had  been  advised,  that  the  legacy  was  a  specific 
legacy;  and  therefore,  on  the  13th  June,  1820,  he  caused  a  notice  of  his  readiness  to 
transfer  the  stock  and  pay  the  dividends,  to  be  delivered  to  the  plaintiffs  ;  and  he 
stated  that  he  had  in  fact  subsequently  paid  the  dividends,  but  the  plaintiffs  had 
refused  to  accept  a  transfer  of  the  stock.  The  defendant  submitted  to  act  as  the 
Court  should  direct,  on  being  paid  his  costs.  Nevertheless,  he  submitted,  that  the 
plaintiffs  were  not  entitled  to  maintain  their  suit,  and  that  the  same  ought  to  be 
dismissed  by  reason  that  matters  of  the  nature  in  the  bill  complained  of,  and  the  [63] 
relief  sought  thereby,  were  the  subject  of  an  information  by  his  Majesty's  Attoiney- 
General,  and  could  not  be  sued  for  or  complained  of,  but  at  the  information  of  the 
Attoi'ney-General. 

The  defendant  Nixon  entered  into  some  evidence  to  prove  the  service  of  the 
notice  referred  to  in  the  answer,  and  the  payments  of  the  dividends. 

The  cause  came  on  to  be  heard,  on  the  25th  April,  1826,  when 

Wakefield,  for  the  defendant,  having  made  the  objection,  that  the  Attorney- 
General  ought  to  have  been  a  party,  and  that  the  suit  ought  to  have  been  by  informa- 
tion, the  Court  directed  the  cause  to  stand  over  for  the  purpose  of  making  the 
Attorney-Genei'al  a  party. 

The  plaintiffs  subsequently  amended  their  bill  by  making  the  Attorney-General  a 
defendant ;  suggesting  that  he  claimed  some  interest  on  behalf  of  the  Crown. 

The  Attorney-General  put  in  the  usual  formal  answer,  claiming  the  Court's  pro- 
tection of  the  rights  of  the  Crown. 

The  cause  now  came  on  for  hearing. 

Roots,  for  the  plaintiffs. 

Wakefield,  for  the  defendants,  except  the  Attorney-General. 

On  the  part  of  the  defendants  it  was  objected  that  the  suit  was  improper  and 
informal  ;  that,  instead  of  a  bill  making  the  Attorney-General  a  defendant,  it  should 
have  been  an  information,  or  an  information  and  bill  by  the  Attorney-General,  either 
with  01'  without  a  relator :  and  in  support  of  this  was  cited  Lord  Redesdale's  Treatise 
(7th  edit.  79).  [64]  That  a  bequest  to  the  poor  of  a  parish  was  a  public  charity, 
appeared  from  The  Attorney-General  v.  Pearce  (2  Atk.  88)  :  that  in  all  cases  of  applica- 
tion to  the  Court,  in  respect  to  funds  bequeathed  foi'  charitable  purposes,  until  the 
late  act  of  Parliament  (52  Geo.  3,  c.  101),  the  application  had  invariably  been  by 
information  of  the  Attorney-General ;  and  even  petitions  under  that  statute  required 
the  fiat  of  the  Attorney-General.     By  the  amendment  of  the  bill  in  this  case,  the 
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Attorney-General,  instead  of  supporting  the  charity,  was  made  to  claim  in  opposition 
to  it.     That  in  the  case  of  Magdalen  College  v.  Sil)thorp,(c)  where  a  bill  was  filed  for 

(c)  The  President  and  Scholars  of  the  College  of  St.  Mary  Magdalen,  in  the  University  of 
Oxford  V.  Coningsby  U'aldo  Sibthorp  and  Susanna  Sibthorp. 

Humphrey  Sibthorp  by  his  will  duly  executed  and  attested,  bearing  date  the  21st 
July,  1797,  after  devising  various  estates  in  manner  therein  mentioned,  devised  and 
bequeathed  as  follows  :  (that  is  to  say),  "And  whereas  the  quay  at  Instow,  and  several 
cellars,  and  waiehouses,  and  houses  adjoining,  built  on  the  premises,  together  with 
the  pottery,  and  altogether  in  the  parish  of  Instow  and  Frennington  [are  my  property] ; 
I  hereby  bequeath  [the  same]  to  my  son  Humphrey  Sibthorp,  on  condition  of  his 
bringing  up  one  of  his  sons  into  a  mercantile  line,  under  such  merchants  in  any  capital 
trading  place,  London,  Liverpool,  Hull,  Bristol,  &c.  ;  or  in  default  of  such,  should  my 
son  prefer  such  a  situation  to  any  of  his  sons,  or  within  two  years  after  ray  decease 
should  be  determined  upon,  and  required  by  one  or  more  of  the  above  said  trustees  of 
my  son  Henry  Sibthorp,  who  [ai'e]  hereby  requiied  to  receive  the  profits  of  the  said 
estates  in  the  respective  parishes  at  Listow  and  Frennington,  towards  defraying  the 
expenses  of  such  appointment  for  the  mercantile  line,  apprehended  as  suitable  and 
commodious  as  any  in  the  West  of  England,  for  trade  in  general,  providing  for  either 
not  less  than  the  sum  of  5001.  for  the  clerkship  or  apprenticeship,  and  at  the  age  of 
twenty-three  years,  for  three  years,  the  net  sum  of  4001.  payable  at  the  four  quarterly 
days,  Midsummer,  Christmas,  Lady-day,  and  Michaelmas,  1 001.  each  quarter,  for 
embarking  into  such  a  mercantile  line  of  merchandize,  as  in  the  opinion  and  recom- 
mendati'n  of  the  aforesaid  trustees,  or  majority,  in  concert  with  their  respective 
parents,  if  living,  or  assigns,  which  trustees  ai'e  hereby  likewise  empowered,  as  well 
as  their  assigns,  for  the  preservation  of  the  contingent  uses  herein  noticed  and  specified 
from  being  defeated  and  destroyed,  and  for  that  purpose  to  make  entries  or  bring 
actions,  as  the  case  requires,  on  the  estate  at  South  Leigh  for  the  due  performance  of 
establishing  of  such  a  mercantile  line,  as  either  first  in  the  option  of  my  son  Humphrey 
Sibthorp,  and  on  his  refusal,  of  my  son  Montague  Cholmeley  ;  if  declined  by  both, 
after  due  notice  given  to  each  within  two  yeais  after  my  decease,  as  required  of  one 
or  more  of  the  above  trustees,  by  the  parents  or  guardians  of  such  children,  my  will 
and  order  is,  that  the  above  limited  sums  should  be  claimed  and  paid  for  the  above 
limited  term  of  three  years,  viz.  1001.  quarterly,  as  well  as  .5001.  to  the  Fellows  and 
Demys  of  Magdalen  College,  Oxford,  whom,  in  default  of  non-performance,  I  hereby 
will,  shall  have  an  equal  right  with  the  above  trustees,  to  preserve  the  contingent 
uses  hereby  thus  limited  from  being  defeated  or  destroyed  ;  and  further,  for  the 
establishment  of  such  son  as  shall  bona  fide  engage  in  the  mei'cantile  line,  my  request 
and  will  is,  my  estate  of  Fullincot,  with  its  appendages,  together  with  the  quay  and 
several  warehouses  heretofore  emploj'ed,  should  be  granted  on  a  lease,  during  the  life 
and  residence  of  whatever  grandson  may  be  fixed  for  the  abovn  purpose,  together  with 
the  manorial  rights  and  privileges  at  the  manor,  as  his  residence  and  occupancy  at 
least  six  months  every  year,  determinable  on  the  decease  of  such  grandson,  unless 
such  should  leave  male  issue  lawfully  begotten,  and  bring  up  such  son  in  the  mercan- 
tile line,  when  my  will  is,  the  like  should  enjoy  and  possess  the  aforesaid  Fullincot 
and  appurtenances,  the  quay,  warehouses,  and  manorial  rights  and  privileges  as  hereby 
granted  to  his  father,  under  the  like  limitations,  otherwise  the  whole  to  fall  into  the 
possession  of  my  right  heirs." 

The  testator  died  shortly  after  the  date  of  his  will,  leaving  Humphrey  Sibthorp 
his  heir  at  law,  who  entered  into  the  possession  of  the  estates,  and  continued  in  such 
possession  till  his  death,  on  the  2.5th  Apiil,  1813.  Humphrey  Sibthorp,  the  son,  left 
Coningsby  Waldo  Sibthorp,  his  eldest  son  and  heir,  (who  entered  into  the  possession 
of  the  estates),  and  the  said  Coningsby  Waldo  Sibthorp  and  Susanna  Sibthorp,  his 
executors. 

The  bill  was  filed  by  the  President  and  Scholars  of  the  College  of  St.  Mary 
Magdalen,  Oxford,  against  Coningsby  Waldo  Sibthorp  and  Su.sanna  Sibthorp,  and  after 
reciting  the  testator's  will,  and  the  facts  above  noticed,  stated  that  "  Humphrey 
Sibthorp,  the  son,  and  Montague  Cholmeley,  the  son-in-law  of  the  testator,  both 
declined  to  accept  the  benefit  of  the  bequest,  or  charge  of  the  sums  of  money  by  the 
said  will  directed  to  be  raised  for  the  bringing  up  a  son  of  them  the  said  Humphrey 
Ex.  Div.  IV.— 27 
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the  ad-[65]-ministration  of  a  charity,  Lord  Eldon  expressly  refused  to  sufTer  the  suit 
to  proceed,  unless  the  bill  was  turned  into  [66]  an  information.  That  there  were 
certainly  some  cases,  such,  for  instance,  as  Moggridge  v.  Tharkivtil  (3  Bro.  C.  G.  517  ; 
1  Ves.  J.  464),  in  which  [67]  the  next  of  kin  disputed  the  charity,  and  there  the 


Sibthorp  or  Montague  Cholmeley,  in  the  trade  or  business  of  a  merchant ;  and  that 
the  said  Montague  Cholmeley  had  since  died ;  and  that  by  reason  of  the  said 
Humphrey  Sibthorp,  the  son,  and  Montague  Cholmeley,  so  declining  or  refusing  as 
aforesaid,  the  bequest  over  of  the  said  sums  to  or  in  favour  of  the  plaintiffs  took  effect, 
and  that  they  thereupon  became  entitled  to  receive  and  be  paid  the  same ;  and  stating 
that  the  corporate  name  or  style  of  the  plaintiffs  was  not  accurately  and  properly 
described  in  the  will,  inasmuch  as  their  corporate  name  was  the  President  and  Scholars 
of  the  College  of  St.  Mary  Magdalen,  in  the  University  of  Oxford,  but  that  there  was 
no  other  College  in  the  said  University,  the  name  or  title  of  which  had  any  resem- 
blance to  or  could  be  mistaken  for  Magdalen  College  ;  and  piaying  that  the  defen- 
dants might  be  decreed  to  raise  and  pay  to  the  said  plaintiffs  the  said  several  principal 
sums  or  legacies,  together  with  interest  from  such  time  as  it  should  appear  to 
be  due. 

The  defendants,  by  their  answer,  submitted  that  if,  under  the  circumstances  therein 
mentioned,  Humphrey  Sibthorp,  the  son,  and  the  said  Montague  Cholmeley  should 
be  considered  as  having  refused  to  accept  the  benefit  of  such  legacies,  that  the 
bequest  over  of  the  said  sums  of  money  did  not  take  effect  in  favour  of  the  plaintiffs, 
and  that  the  said  plaintiffs  did  not  become  entitled  to  receive  the  same;  and  the 
defendants  submitted,  whether  such  bequest  over  was  not  altogether  void,  or,  if  not 
void,  to  whom  or  in  whose  favour  and  at  what  period  the  same  could  be  considered 
as  having  taken  effect,  if  the  same  ever  did  take  effect. 

The  cause  was  heard  before  the  Vice  Chancellor,  on  the  9th  of  June,  1818,  and  it 
was  referred  to  Mr.  Thomson,  one  of  the  Masters  of  the  Court,  to  inquire  whether 
there  was  any  corporate  body  in  Magdalen  College,  Oxford,  answering  the  description 
of  Fellows  and  Demys,  and  if  not,  what  was  the  constitution  of  Magdalen  College, 
and  who  were  the  component  parts  and  members  thereof. 

The  Master  made  his  report  in  May,  1820,  whereby  he  certified  that  there  was 
not  any  corporate  body  in  Magdalen  College,  Oxford,  answering  the  description  of 
Fellows  and  Demys,  but  that  the  corporate  name  and  style  of  the  said  College  was, 
the  President  and  Scholars  of  St.  Mary  Magdalen  College  in  the  University  of  Oxford, 
and  that  the  component  parts  and  members  thereof  were,  a  president,  forty  fellows, 
thirty  scholars  (called  demies),  a  steward,  four  chaplains,  eight  long  clerks,  an  organist, 
sixteen  choristers,  a  school-master,  an  usher,  a  manciple,  two  cooks,  a  page,  and  two 
porters. 

The  cause  was  heard  on  further  directions  before  his  Honor  the  Vice  Chancellor, 
on  the  18th  of  July,  1820,  when  the  Court  declared  that  the  legacy  of  5001.  and  the 
three  several  legacies  or  sums  of  4001.  bequeathed  by  the  will  of  Humphrey  Sibthorp, 
the  father,  were  intended,  by  the  said  testator,  for  the  permanent  benefit  of  the 
Fellows  and  Demys  of  Magdalen  College,  Oxford  ;  and  it  was  referred  to  the  Master 
to  compute  interest,  after  the  rate  of  41.  per  cent,  per  annum,  from  the  time  such 
legacies  respectively  became  due ;  and  it  was  ordered  that  the  defendants  should  pay 
unto  the  plaintiffs  the  said  legacy  of  5001.,  and  the  said  three  several  legacies  or  sums 
of  4001 ,  and  what  the  Master  should  compute  for  interest  thereon,  together  with  the 
costs  of  the  suit  to  be  taxed  by  the  Master. 

From  this  decree  the  defendants  appealed  to  the  Lord  Chancellor. 

On  the  argument  of  the  appeal,  the  Lord  Chancellor  was  of  opinion  that  the 
Attorney-General  ought  to  have  been  a  party  to  the  suit,  and  that  the  record  ought 
to  have  been  in  the  form  either  of  an  information,  or  of  a  bill  and  information. 

The  order  was,  "  That  the  said  petition  of  appeal  do  stand  over,  with  libeity  for 
the  plaintiffs  to  amend  their  bill,  by  making  the  same  a  bill  and  information,  or 
an  information  only,  as  they  shall  be  advised  (see  a  short  note  of  this  case, 
1  Russell,  154). 

The  pleadings  were  subsequently  amended,  by  converting  the  bill  into  an  informa- 
tion by  the  Attorney-General,  at  the  relation  of  the  President  and  Scholars  of  the 
College  of  St.  Mary  Magdalen,  Oxford. 
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Attx)rney-General  had  been  made  a  defendant  for  the  purpose  of  affirming  the 
charity  ;  but  not,  as  in  the  present  case,  of  claiming  in  opposition  to  it. 

For  the  plaintiff  it  was  insisted,  that  there  were  many  instances  of  bills  filed  on 
behalf  of  charities  ;  and  Cltitfi/  v.  Parker  (4  Bro.  C.  C.  38),  IVellbdoved  v.  Jones  (1  Sim. 
&  Stuart,  40),  were  cited ;  and  it  was  stated  that,  in  the  latter  ease,  the  bill  was  after- 
wards amended,  and  the  Attorney-General  made  a  defendant. 

The  Lord  Chief  Baron  expressed  his  recollection  that  there  were  many  cases  where 
similar  bills  had  been  filed,  and  his  opinion,  that  it  would  be  extraordinary  if  a  person 
should  not  be  at  liberty  to  tile  a  bill  for  payment  of  a  legacy  bequeathed  to  a  parish 
for  charitable  purposes;  and  he  decreed  for  the  plaintiffs  in  the  present  case:  but  in 
consequence  of  the  offer  to  transfer,  made  by  the  defendant,  as  stated  in  the  answer, 
and  proved  in  the  cause,  and  the  reason  for  not  accepting  which  by  the  plaintiffs  did 
[68]  not  appear,  held,  that  the  defendant  was  entitled  to  his  costs.(rt)' 

The  decree  directed  the  costs  of  all  parties  to  be  taxed.  The  costs  of  the  defen- 
dant Xixon,  to  be  paid  to  him  by  the  plaintiffs  ;  the  plaintiffs  to  have  such  costs  repaid 
out  of  the  fund  in  Court.  Costs  of  all  other  parties,  including  the  costs  of  the  plaintiffs, 
to  be  paid  out  of  the  fund  in  Court.  The  remainder  of  the  fund  to  be  transferred  to 
the  minister,  churchwardens,  and  overseers,  to  be  by  them  distributed  according  to 
the  trusts  of  the  will. 


Williams  v.  Llewellyn.  Exch.  Ch.  in  Eq.  Nov.  21st,  1827. — On  a  bill  filed  to 
set  aside  the  sale  of  an  estate,  on  the  ground  of  fraud  practised  by  the  defendant 
on  the  plaintiff;  the  plaintiff  is  not  at  liberty  to  give  evidence  of  the  defendant's 
having  stood  in  the  relation  of  his  attorney  at  the  time  of  the  sale,  with  a  view 
of  raising  an  inference  that  he  had  acted  fraudulently  by  taking  advantage  of 
that  character ;  the  fact  of  his  having  been  such  an  attorney,  not  being  stated  or 
put  in  issue  by  the  bill. 

This  was  a  bill  to  impeach  the  sale  and  conveyance  of  an  estate  from  the  plaintiff 
to  the  defendant,  on  the  ground  of  fraud,  alleged  to  have  been  practised  bj'  the  defen- 
dant on  the  plaintiflT. 

On  the  cause  now  coming  on  for  hearing,  Ludlow,  Serjeant,  and  Richards,  G., 
for  the  plaintiff",  admitted  that  they  were  not  in  a  situation  to  ask  for  a  decree,  unless 
they  were  permitted  to  read  the  depositions  of  witnesses  examined  on  the  part  of  the 
plaintiff,  to  shew,  that  at  the  time  of  the  purchase,  the  defendant  was  and  acted  as 
the  attornev  and  solicitor  of  the  plaintiff,  and  had  taken  advantage  of  that  character 
to  impose  on  the  plaintiff". 

Knight,  for  the  defendant,  objected  to  such  evidence  being  read,  on  the  ground 
that  it  tended  to  prove  a  fact  not  put  in  issue  by  the  pleadings. 

Alexander,  L.  C.  B.  The  real  question  is,  whe-[69]-ther,  from  the  frame  of  the 
pleadings,  the  defendant  is  not  taken  by  surprise,  bj'  the  proposed  evidence ;  for  the 
fact  of  his  being  emplo3'ed  as  the  plaintiff's  attorney  not  being  put  in  issue  by  the 
bill,  he  could  not  suppose  that  any  evidence  of  that  fact  would  be  adduced,  and  there- 
fore would  not  enter  into  any  evidence  to  rebut  that  testimony.  I  know  my  Lord 
Eldon  has  somewhere  said,  that  where  a  purchase  is  made  by  a  person  standing  to 
the  vendor  in  the  relation  of  trustee  or  attorney,  if  the  sale  is  afterwards  questioned, 
it  must  lie  on  the  person  representing  that  character,  to  shew  that  he  had,  at  the 
time  of  the  purchase,  thrown  off  that  relation,  and  had  become  adverse  to  the  parties,  (a)^ 

{ay  It  was  stated  that  the  plaintiff's  would  not  accept  the  transfer,  without  pay- 
ment of  the  costs  then  incurred. 

{of  Language  to  this  effect  seems  to  have  been  used  in  Coles  v.  Trecothicl;  9  Ves. 
234.  Very  numerous  decisions  are  to  be  found  in  the  books  respecting  purchases  by 
trustees  and  solicitors  from  their  cestuis  que  trust  and  clients,  and  with  respect  to  gifts 
from  clients  to  their  solicitors,  in  which  the  same  principle  is  stated.  The  more 
important  eases  seem  to  be  Fox  v.  Mackreth,  2  Bro.  C.  C.  400,  2  Cox,  320  ;  TFhelpdale 
V.  Cookson,  1  Ves.  Sen.  9  ;  Newrrum  v.  Payiie,  2  Ves.  Jun.  201  ;  Campbell  v.  IValker,  5  Ves. 
678;  Ex  parte  I.acey,  6  Ves.  625;  Ex  parte  Bennett,  10  Ves.  381 ;  Mmse  v.  Eoyal,  12 
Ves.  371 ;  Saundersan  v.  JFalker,  13  Ves.  601  ;  Clarke  v.  Swaile,  2  Eden,  134  ;  JFelles 
V.   Middleton,  1  Cox,   112;  Huguenin  v.   Basely,  14  Ves.  273;  Harris  v.  Treemenheere, 
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In  the  present  case  the  bill  does  not  allege  that  the  defendant  was  the  attorney  or 
solicitor  at  the  time  of  the  purchase;  and  the  defendant  had  therefore  no  opportunity 
of  shewing  or  affirming  that  the  relation,  if  it  ever  existed,  had  been  determined.  I 
think  for  this  reason,  that  the  evidence  cannot  be  received. 

The  plaintift'  submitted  to  have  his  bill  dismissed,  without  prejudice  to  fihng  a 
new  bill. 

[70]    Before  the  Whole  Court,  (a) 

Irving  and  Others  v.  Viana.  Exch.  Ch.  in  Eq.  Gray's  Inn  Hall,  Sittings  after 
Term.  Dec.  12th,  1827. — A  solicitor  has  a  lien  for  his  costs  on  a  fund  in  Court, 
produced  by  his  exertions ;  and  therefore,  where,  on  a  bill  for  discovery  in  aid  of 
a  defence  at  law,  an  injunction  was  granted,  on  terms,  one  of  which  was,  the 
payment  of  money  into  Court,  and  an  answer  was  afterwards  filed,  and  the  action 
at  law  being  subsequently  tried,  a  verdict  was  found  for  the  defendant :  it  was 
held,  that  the  solicitor  for  the  defendant  in  equity  had  a  lien  on  the  fund,  for 
the  costs  of  the  discovery.  But  where  the  solicitor  putting  in  the  answer  was 
removed,  and  his  demand  paid,  and  another  solicitor  employed,  it  was  considered 
that  the  fund  was  exonerated  to  that  extent,  and  that  the  latter  solicitor  had 
not  any  lien  for  the  costs  of  the  former  solicitor,  though  paid  by  him. 

Campbell  and  Richard.?,  G.,  moved  that  the  Accountant-general  might  be  directed 
to  transfer  to  the  plaintiffs,  a  sum  of  Bank  Annuities,  purchased  with  the  money 
paid  into  Court  by  the  plaintiffs,  in  trust,  to  abide  the  event  of  the  suit,  and  that  the 
plaintiffs  might  be  at  liberty  to  set  off  the  costs  of  the  action  at  law  against  Pratt, 
against  the  costs  of  the  discovery  in  this  case.(J) 

Phillimore,  for  Messrs.  Wainwright,  the  solicitors  of  the  defendant  Viana,  admitted 
the  cross  misconduct  of  the  defendant,  who  had  imposed  on  his  solicitors,  and  induced 
them  to  believe  that  he  had  a  just  case  :  but  insisted  that  the  solicitors  had  a  lien  on 
the  fund  for  their  costs  of  the  discovery  in  this  case  ;  and  for  this  he  cited  Fowler's 
Practice  (vol.  2,  p.  294-5):  that  this  was  not  a  mere  case  of  mutual  set-off,  the  action 
at  law  being  against  only  one  under-writer  (Pratt),  whilst  the  bill  of  discovery  was 
filed  by  several  underwriters ;  and  it  had  been  decided,  that  where  there  were  costs 
in  equity  and  at  law,  due  from  the  opposite  parties,  the  Court  would  not  set  off  the 
costs  at  law  against  those  in  equity,  if  the  solicitor  in  equity  claimed  a  lien  on  the 
latter.     Smi/h  v.  Brocklcshy  (1  Anst.  61). 

Campl>ell,  in  reply,  contested  the  lien  of  Messrs.  Wain-[71]-wright  on  the  fund  ; 
and  insisted,  that,  if  there  were  any  lien,  it  extended  to  business  done  by  them  only, 
and  not  to  the  costs  of  Mr.  Annesley,  a  former  solicitor  of  the  defendant,  whose 
demand  had  been  paid  by  Messrs.  Wainwright  on  succeeding  him. 

Alexander,  L.  C.  B.  There  is  not  the  slightest  ground  for  casting  any  imputa- 
tion on  Messrs.  Wainwright  &  Co.  who  are,  I  believe,  persons  of  the  first  respecta- 
bility ;  their  character  stands  wholly  clear  of  this  transaction.  It  has  been  contended, 
that  Messrs.  Wainwi'ight  have  a  lien  on  the  fund  for  their  costs  of  the  bill  of  discovery. 
Now,  if  the  costs  belonged  to  the  party  himself,  nothing  could  be  more  just  than  that 
they  should  be  set  off  against  the  costs  at  law.  Messrs.  Wainwright  can  have  no  lien 
except  on  the  costs  in  Equity,  which  would  be  payable  to  their  client,  in  respect  of 
what  they  themselves  have  done  in  Equity.  A  great  part  of  the  business  appears  to 
have  been  done  by  another  solicitor,  and  liis  demand  seems  to  have  been  satisfied.  It 
would  be  cai-rying  the  rule  beyond  all  principle,  and,  as  far  as  I  understand,  beyond 
all  practice,  to  extend  the  lien  to  any  other  costs  than  those  actually  incurred  by 
Messrs.  Wainwright. 

HuLLOCK,  B.     I  am  of  the  same  opinion.     The  present  case  may  be  decided  on  its 


15  Ves.  40;  Wood  v.  Doivms,  18  Ves.  120;  Dowries  v.  Grazebrouk,  3  Meriv.  207; 
Bellew  V.  Russell,  1  Ball.  &  B.  104. 

(o)  Except  Mr.  Baron  Vaughan,  who  was  absent  on  Circuit. 

(b)  See  this  case  reported  on  other  points,  M'Cleland  &  Younge,  56.3  ;  ante, 
vol.  i.,  p.  416.  The  action  at  law  brought  by  the  defendants  in  equity  having  come 
on  to  be  tried  in  the  Court  of  Common  Pleas,  a  verdict  was  found  for  the  defendants 
at  law,  the  plaintiffs  in  equity. 
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peculiar  circumstances,  without  reference  to  what  is  the  practice  in  either  of  the  other 
Courts.  It  will  be  found,  on  reference  to  the  cases,  to  be  an  admitted  principle,  that 
where  an  attorney  by  his  exertions  has  gained  some  benefit  for  his  client,  he  shall  not 
be  deprived  of  his  lien  on  a  fund  produced  by  those  exertions.  In  the  present  case, 
if  there  were  any  lien  on  the  fund  for  the  costs  of  the  discovery,  that  lien  was  the  lien 
of  Mr.  Annesley  ;  and  the  fund  seems  to  have  been  exonerated  from  that  lien,  by 
payment  to  him  of  his  demand.  It  would  be  [72]  rather  extraordinary  to  hold  that 
the  fund,  being  once  exonerated  from  the  lien,  should  be  again  subjected  to  a  lien  on 
behalf  of  another  attorney. 

Garrow,  B.,  concurred. 

The  parties  subsequently  agreed,  that  Messrs.  Wainwright  should  be  paid  out  of 
the  fund  the  costs  incurred  during  the  time  they  were  the  solicitors  of  the  defendant. 


Attwood  v.  Small.  Exch.  Ch.  in  Eq.  Gray's  Inn  Hall,  Sittings  after  Term.  Dec. 
12th,  1827. — Where  a  great  number  of  exceptions  were  taken  to  an  answer,  and 
shortly  before  the  argument  the  defendant  submitted  to  answer  them,  in  conse- 
quence of  which,  it  was  urged,  that  the  answer  was  clearly  evasive,  and  that  the 
ordinary  costs  were  greatly  inadequate  ;  yet  the  Court  refused  to  give  extra  costs, 
but  reserved  the  consideration  of  them,  until  the  hearing  of  the  cause. 

In  this  case,  four  hundred  and  seventy-one  exceptions  had  been  taken  by  the 
plaintiff  to  the  aiiswer  of  the  defendant.  Before  the  exceptions  came  on  to  be  argued, 
the  defendant  gave  notice  of  his  intention  to  submit  to  them  without  argument;  and 
the  exceptions  were  set  down  pro  forma,  and  allowed. 

Lovat,  for  the  plaintiff,  submitted  that  the  ordinary  costs  on  the  allowance  of 
exceptions  were  most  inadequate  in  the  present  instance,  it  being  evident  from  the 
great  number  of  exceptions  that  the  answer  was  evasive,  and  the  conduct  of  the 
defendant  vexatious  ;  and  he  pressed  for  taxed  costs. 

Sharpe,  for  the  defendant,  opposed  the  application,  contending  that  no  unnecessary 
delay  or  expense  had  been  occasioned  bv  the  defendant,  who,  the  moment  the  exceptions 
had  been  examined,  had  given  notice  of  his  intention  to  submit  to  them. 

The  Lord  Chief  Baron  observed  that,  in  practice,  he  [73]  had  very  frequently 
known  parties  submit  to  answer  numerous  exceptions,  because  it  was  evident  that 
some  few  of  them  would  at  least  l)e  allowed.  And  he  would  not  make  any  order  for 
the  payment  of  extra  costs,  without  hearing  the  exceptions.  At  the  same  time  he 
was  disposed  to  reserve  the  costs  of  the  exceptions  till  the  hearing  of  the  cause. 

The  other  Barons  concurred. 


SiRDEFiELD  V.  Price.  Exch.  Ch.  in  Eq.  Gray's  Inn  Hall,  Sittings  after  Term.  Dee. 
17th,  1827. — On  a  bill  by  a  creditor  against  an  executor,  for  payment  of  his 
demand,  and  an  account  of  the  testator's  estate,  the  Court,  in  consequence  of  some 
doubt  respecting  the  validity  of  the  debt,  retained  the  bill  for  a  year,  with  liberty 
for  the  plaintiff  to  bring  an  action.  And  the  statute  of  limitations  having  taken 
effect  between  the  filing  of  the  bill  and  the  decree,  the  Court  restrained  the 
defendant  from  insisting  at  law  on  the  benefit  of  that  statute. 

This  suit  was  instituted  by  a  person  claiming  to  be  a  creditor  in  respect  of  two 
several  promissory  notes,  and  a  memorandum,  or  I.  O.  U.,  against  executors,  for  pay- 
ment of  his  debt  and  the  usual  accounts  of  the  debtor's  estate.  The  answer  questioned 
the  validity  of  the  debt,  and  stated  circumstances  inducing  a  presumjition  of  satis- 
faction. 

At  the  hearing,  the  Court  feeling  some  doubt  on  the  subject,  retained  the  bill  for 
a  year,  with  liberty  for  the  plaintiff"  to  bring  an  action  at  law.  The  plaintiff'  accordingly 
brought  an  action  in  the  Court  of  Common  Pleas,  to  which  the  defendant  pleaded  the 
general  issue,  and  also  the  statute  of  limitations. 

The  first  note  was  dated  the  12th  March,  1817,  for  2001.;  the  second,  the  21st 
June,  1817,  for  the  like  sum;  and  the  I.  0.  U.  was  dated  a  few  days  subsequently, 
and  was  for  1001.     The  bill  was  filed  on  the  26th  March,  1823. 

Jervis  and  Parker,  T.,  now  moved,  on  the  part  of  the  plaintiff",  that  the  defendant 
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might  be  precluded  from  availing  himself  at  law  of  the  statute  of  limitations,  contending 
that  the  bill  having  been  filed  within  the  six  [74]  years,  the  Court  would  not  allow 
the  statute  to  be  used  at  law  as  a  defence  to  the  action.  That  the  defendant  at  law 
having  pleaded  the  statute,  the  plaintiff  could  only  reply  specially  a  promise  within 
six  years,  which  could  not  be  done  in  this  case,  and  could  not  be  proved.  That  the 
Judge  at  law  would  not  try  the  case  intended  to  be  tried  by  this  Court,  as  the  issue 
would  be  an  immaterial  one. 

Martin,  H.,  for  the  defendant,  opposed  the  motion,  and  insisted  that  the  Court,  in 
pronouncing  its  decree,  left  the  party,  whose  legal  right  was  denied  by  the  answer,  to 
make  out  his  case  at  law.  And  that  where  the  Court  left  a  party  to  bring  his  action, 
it  did  not  intend  to  deprive  the  other  party  of  any  defence  which  he  might  have  at 
law.  That  a  very  material  distinction  subsisted  between  cases  in  which  the  Court  left 
the  paity  to  bring  an  action  at  law,  and  where  the  Court  directed  an  issue  or  action 
at  law  ;  the  Court,  in  the  latter  case,  taking  care  that  no  legal  objection  in  point  of 
form  should  be  made,  but  not  so  providing  in  the  former. 

Alexander,  L.  C.  B.  I  understand  the  case  to  be  this  :  The  bill  seeks  to  enforce 
the  payment  of  three  several  notes,  and  the  equity  raised  to  support  this  bill  is  a 
general  account  and  administration  of  assets.  Now,  this  being  the  equity  here,  the 
suit  is  brought  to  a  hearing,  and  a  decree  made  for  an  account.  It  happens,  that  in 
the  interval  between  the  tiling  of  the  bill  and  the  decree,  the  statute  of  limitations 
takes  effect.  The  bill  was  filed  on  the  26th  March,  1823,  the  fii'st  note  being  dated 
the  12th  March,  1817,  and  as  to  which,  therefore,  the  lemedy  was  clearly  barred  by 
the  statute  before  the  bill  was  filed.  As  to  the  other  instruments,  however,  the 
statute  did  not  accrue  till  after  the  filing  of  the  bill.  It  would  be  in  the  highest  decree 
unjust,  and  would  be  contrary  to  all  the  practice  of  this  Court,  and  to  the  merits  of 
the  case,  if  the  defendant  were  to  be  al-[75]-lovved  to  avail  himself  of  the  statute  as  to 
the  two  last  notes.  As  I  would  have  made  a  decree  for  the  payment  of  them  at  the 
hearing  had  this  been  a  clear  legal  demand,  and  an  objection  had  not  been  made  to  it 
in  the  course  of  the  proceedings,  I  will  not  permit  the  party  now  to  set  up  the  statute 
which  has  accrued  since  the  filing  of  the  bill.  If  there  be  any  stated  account,  as 
alleged  by  the  answer,  that  will  be  a  good  defence  at  law. 

Ordered,  that  the  defendant  be  restrained  from  insisting  at  law  upon  the  statute 
of  limitations,  with  regard  to  the  note,  dated  the  21st  June,  1817,  and  to  the  subsequent 
demand  for  1001.  (a) 


KiLBY  V.  Stanton  and  Another.  Exch.  Ch.  in  Eq.  Giay's  Inn  Hall,  Sittings  after 
Terra.  Dec.  17th,  20th,  1827. — Two  executors  were  appointed,  one  proved,  the 
other  declined  to  act ;  an  action  was  commenced  by  the  acting  executor  against  a 
debtor  to  the  testator,  and  the  rule  of  law  requiring  all  the  executors  to  join,  the 
action  was  brought  in  the  name  of  both  executors.  On  a  bill  filed  by  the  debtor, 
he  obtained  the  common  injunction  for  want  of  answer.  The  acting  executor 
subsequently  put  in  an  answer,  and  on  an  affidavit  that  the  other  executor,  who 
resided  abroad,  refused  to  act  or  to  put  in  any  answer,  the  Court  granted  an  order 
nisi  to  dissolve  the  injunction. — The  Court  allowed  an  affidavit  sworn  before  a 
commissioner  of  the  Court  of  Exchequer,  in  Ireland,  to  be  read. 

The  defendants  were  the  executors  of  a  Mr.  Stanton,  deceased,  between  whom 
and  the  plaintiff  various  accounts  and  transactions  had  taken  place.  Only  one  of  the 
defendants  (Stanton)  had  proved  the  will  of  the  testator,  [76]  the  other  defendant, 
who  was  a  Catholic  bishop,  declining  to  act  or  interfere. 

The  defendant  Stanton,  considering  the  plaintiff  in  equity  to  be  indebted  to  the 

(a)  It  appeared  subsequently,  that  the  bill  was  not  a  bill  for  the  general  adminis- 
tration of  assets,  but  confined  to  the  plaintiff's  particular  demand. 

The  statute  of  limitations  attaches  a  demand  pending  a  suit  in  equity  for  the  same, 
and  the  Court  will  not  suffer  the  statute  to  be  pleaded  "at  law  in  such  a  case.  Anon., 
1  Vern.  73. 

A  bill  depending  six  years,  is  not  sufficient  to  take  a  debt  out  of  the  statute. 
Anon.,  2  Atk.  1.  See  also  Lake  v.  Hayes,  1  Atk.  282.  Siuri  v.  Mellish,  2  Atk.  615. 
Craddock  v.  Marsh,  1  Ch.  Rep.  205. 
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testator,  brought  an  action  at  law  in  the  joint  names  of  himself  and  his  co-executor, 
against  the  plaintiff,  for  the  recovery  of  the  debt.  Upon  which  the  plaintiff  filed  his 
bill  for  an  account  of  the  dealings  and  transactions  between  him  and  the  testator,  and 
for  an  injunction  to  restrain  the  action  at  law. 

The  common  injunction  was  obtained  for  want  of  an  answer. 

The  defendant  Stanton  subsequently  put  in  a  full  answer,  but  the  other  defendant, 
alleging  that  it  was  contrary  to  his  religious  principles  to  interfere  in  secular  matters, 
refused  to  put  in  any  answer,  or  to  interfere. 

Jer^^s  and  Rolfe,  now  moved,  on  the  part  of  the  defendant  Stanton,  for  an  order 
nisi  to  dissolve  the  injunction,  urging  that  though  the  other  defendant  had,  in  com- 
pliance with  the  rule  of  law,  which  required  that  eveiy  executor  should  be  joined, 
been  made  a  co-plaintiff  in  the  action  at  law,  yet  he  was  a  mere  formal  party,  and  had 
never  in  any  manner  acted.  That  the  executor  who  had  proved  had  no  power  or 
control  over  the  other  executor  ;  and  therefore,  in  every  case  of  a  like  nature,  the 
party  filing  a  bill  would  necessarily  get  the  common  injunction  as  of  course ;  and  the 
action  might  be  stayed  for  ever. 

The  motion  was"  supported  by  an  affidavit  of  a  Mr.  Fitzgerald,  that  he  had  taken 
a  copy  of  the  bill  to  the  defendant  Trant,  the  Catholic  bishop  of  Limerick,  who  said 
he  knew  nothing  of  the  late  Mr.  Stanton's  affairs ;  that  he  had  never  been  required  to 
act  as  an  executor ;  and  that  it  was  contrary  to  his  conscience  to  interfere  in  secular 
matters ;  and  that  he  would  not  put  in  any  answer. 

[77]  The  affidavit  appeared  to  have  "been  sworn  before  a  commissioner  of  the 
Exchequer. 

Knight,  in  opposition  to  the  motion,  contended  that  the  plaintiff  in  equity  and 
defendant  at  law  w;vs  clearly  entitled  to  an  answer  from  both  defendants,  unless  one 
of  them  disclaimed.  That  there  was  no  evidence  that  the  other  disclaimed,  the 
affidavit  not  even  stating  the  belief  of  the  parties  making  it,  and  the  answer  of  the 
other  defendant  not  even  referring  to  it.  That  the  affidavit  could  not  be  admitted, 
not  having  been  sworn  before  a  magistrate. 

Alexander,  L.  C.  B.  The  present  application  appears  to  me  to  be  one  of  very 
great  importance  with  respect  to  the  practice  of  the  Court,  and  I  believe  it  to  be  quite 
a  new  question ;  before,  therefore,  I  make  any  order  on  the  subject,  I  shall  think  it 
necessary  to  consult  with  the  other  equity  Judges. 

I  take  it  to  be  a  general  rule  that  all  parties  who  join  in  an  action  at  law  must 
answer  a  bill  filed  to  restrain  that  action  ;  whether,  however,  the  Court  will  adhere  to 
that  rule,  in  a  case  where  the  parties  do  not  volunUrily  join  in  such  action,  but  are 
mafle  parties  in  consequence  of  the  rule  of  law,  which  requires,  in  actions  by  executors, 
not  only  the  acting  executor,  but  also  an  executor  who  has  not  proved  the  will  or 
renounced,  and  even  an  infant  executor,  to  be  joined  as  plaintiffs,  is  an  important 
question.  A  very  bad  reason  is  assigned  for  the  rule  at  law,  viz.  that  the  executors 
may  afterwards  recal  their  renunciation,  and  prove  the  will.  However,  it  is  a  settled 
rule,  which  compels  the  executors  to  be  joined  in  the  present  case. 

Now,  when  the  action  is  brought  by  executors,  and  the  transactions  took  place  in 
the  testator's  lifetime,  the  probability  is,  that  the  executors  know  nothing  of  the 
trans-[78]-actions.  But  the  rule  being,  as  I  have  said,  a  general  rule,  I  shall  take 
time  to  speak  with  the  other  Judges. 

On  this  day,  the  Lord  Chief  Baron  said  he  had  considered  the  case,  and  consulted 
with  one  of  the  Judges  in  the  Court  of  Chancery,  who  was  likely  to  have  had  many 
such  cases  before  him  ;  and  the  result  was,  that  he  was  satisfied  he  ought  to  receive 
the  affidavit,  and  to  grant  the  order  nisi,  that  order  being  limited  to  the  first  day  of 
the  following  Term. 

End  of  Michaelmas  Term  and  Sittings  after 
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[79]      Eeports    of    Cases    Argued    and    Determined    in    the    Court    of 
Exchequer,  in  Hilary  Term,  8  &  9  Geo.  IV.  and  the  Sittings  After. 

Memorandum. 

During  the  present  Term,  Sir  James  Scarlett,  Knt.  King's  Counsel,  vacated  the 
office  of  his  Majesty's  Attorney-General,  and  was  succeeded  by  Sir  Charles  Wetherell, 
Knt.  (patent  of  precedence). 

Exchequer  of  Pleas. 

Evans  v.  Ogilvie.  Friday,  Jan.  2.5th,  1828. — Where  to  trespass  quare  clausum 
fregit,  the  defendant  pleaded  a  custom  applicable  to  all  farms  within  the  parish, 
which  were  not  exempted  by  special  agreement  or  otherwise,  and  the  plaintifi" 
traversed  the  custom  generally  :  Held,  that  it  was  not  competent  for  the  plaintiff 
to  prove  that  his  particular  farm  was  exempted  by  special  agreement  or  otherwise. 
— The  proper  mode  of  availing  himself  of  such  a  defence  would  have  been  to 
have  confessed  the  custom,  and  avoided  it,  by  shewing  that  the  exception  applied 
to  his  farm. 

Trespass  quare  clausum  fregit,  and  for  taking  and  carrying  away  the  dung, 
compost,  and  manure  of  the  plain-[80]-titf.  Second  count,  de  bonis  asportatis.  The 
defendant  pleaded  the  general  issue,  not  guilty,  and,  amongst  others,  a  plea  of 
custom  applicable  to  all  farms  within  the  parish  where  the  lands  were  situated,  (not 
being  exempted  therefrom  by  any  special  agreement  or  otherwise,)  for  the  incoming 
tenant  to  enter  the  premises,  and  take  the  dung  &c.,  and  so  justified  the  trespass, 
averring  that  the  lands  were  not  exempted  by  special  agreement  or  otherwise.  The 
plaintifi'  traversed  the  custom,  and  newly  assigned  in  the  usual  form.  The  rejoinder 
took  issue  upon  the  traverse,  and  the  defendant  pleaded  not  guilty  to  the  new 
assignment. 

At  the  trial,  before  Warren,  C.  J.,  at  the  Chester  Assizes,  the  plaintifi'  having 
proved  the  trespass,  the  defendant  called  witnesses  in  support  of  the  custom.  In  the 
course  of  which  evidence,  a  book  was  produced  by  a  late  steward  of  the  plaintiff's 
landlord,  stating  the  terms  under  which  the  plaintiff  held  ;  but  which,  not  being  signed 
or  stamped,  was  objected  to  by  the  counsel  for  the  defendant,  who  contended  that  it 
was  not  admissible  in  evidence,  to  prove  that  the  land  was  held  under  an  agreement. 
The  learned  Judge,  however,  received  the  evidence,  and,  in  his  summing  up,  told  the 
Jury,  upon  the  authority  of  Boniston  v.  Oreen  (16  East,  71),  that  the  custom  could  not 
apply,  it  appearing  that  the  farm  was  held  under  an  agreement ;  and  directed  them 
to  find  a  verdict  for  the  plaintifi'  with  nominal  damages  :  and  the  Jury,  under  his 
direction,  having  found  the  existence  of  the  custom,  for  the  purpose  of  saving  expense 
to  the  parties,  the  learned  Judge  gave  leave  to  the  counsel  to  apply  to  this  Court  to 
enter  a  verdict  for  the  defendant. 

Lloyd,  in  Michaelmas  Term,  moved  accordingly,  and  obtained  a  rule  nisi  upon  two 
grounds  :  first,  that  the  plaintiff  by  his  replication,  which  traversed  the  custom,  had 
admitted  that  the  land  was  not  held  by  agreement  or  other-[81]-wise,  and  that  the 
form  of  the  pleadings  precluded  him  from  giving  evidence  of  that  fact ;  and  secondly, 
that  if  such  evidence  could  be  received,  the  book  was  not  admissible  for  that  purpose. 

Jervis,  J.,  (witii  whom  was  Temple)  now  shewed  cause.  It  will  be  unnecessary  to 
enter  into  the  second  objection,  if  the  first  be  well  founded ;  for  although  the  book 
may  be  admissible  per  se,  it  cainiot,  if  the  first  objection  be  decided  against  him,  avail 
the  plaintifi'  upon  this  record.  The  main  question  therefore  for  the  consideration  of 
the  Court  is  whether,  by  the  form  of  the  record,  the  plaintitf  is  precluded  from  shew- 
ing that  the  farm,  upon  which  the  trespass  was  committed,  was  held  under  a  special 
agreement ;  and  to  which,  therefore,  the  custom  could  not  apply.  Now  that  question 
will  depend  upon  this  :  whether  the  allegation,  that  the  farm  was  not  exempted  from 
the  custom  by  any  special  agreement  or  otherwise,  to  be  found  in  the  defendant's 
plea,  be  or  be  not  traversable,  or  whether  it  be  or  be  not  an  immaterial  averment. 
The  best  test  by  which  that  proposition  can  be  tried  is,  whether  the  plea  would  have 
been  good,  had  that  allegation  been  omitted  ;  for  if  the  averment  be  immaterial,  the 


2Y.&J.  82.  RIGLEY    1'.  DAYKIN  841 

plaintiff  cannot  be  precluded  from  producing  evidence  to  disprove  it,  by  having 
traversed  the  custom  generally.  In  Trumper  v.  Carwardine  (cited  Douglas,  192),  which 
was  an  action  by  an  oft-going  tenant  against  his  successor,  for  obstructing  him  in 
cutting  wheat,  and  in  which  the  plaintiff  declared,  in  case,  upon  a  custom  in  Hereford- 
shire, for  tenants  who  quit  at  Christmas  or  Candlemas  to  reap  the  corn  sown  the 
preceding  autumn  ;  Yates,  J.,  held  that  custom  could  not  legally  extend  to  lessees  by 
deed,  though  it  might  prevail  bj'  implication  in  the  case  of  parol  agreements.  So 
again  in  Bm-aMon  v.  Green  (16  East,  71),  Lord  Ellenborough  said,  "Custom  is  a  con- 
tract which  the  [82]  law  raises,  in  the  absence  of  any  particular  contract  between  the 
parties."  Now,  inasmuch  as  the  Courts  are  bound  to  take  notice  of  exceptions  which 
the  law  makes,  such  exceptions  need  not  be  stated  in  pleading  ;  and  as  a  plea  of  the 
custom  generally,  without  the  limitation  contained  in  this  plea,  would  not  have  been 
disproved  by  evidence  of  such  an  exception  as  the  present,  it  necessarily  follows  that 
the  allegation  is  immaterial. 

HuLLOCK,  B.  It  will  be  unnecessary  to  pursue  the  argument  upon  the  second 
point ;  for,  as  the  record  is  framed,  it  is  clear  that  the  plaintiff'  is  precluded  from 
proving  that  the  lands  were  held  under  a  special  agreement.  By  the  general  traverse 
of  the  custom,  he  has  admitted  that  no  such  exception  as  is  stated  in  the  pleas,  applies 
to  the  lands  in  question  ;  and  were  the  argument  for  the  plaintiff  to  prevail,  a  defen- 
dant, who  by  the  issue  is  led  to  expect  that  he  will  be  called  upon  to  prove  the  custom 
only,  might,  at  the  trial,  he  met  with  evidence  of  an  exemption,  which  he  would  not  be 
prepared  to  rebut.  Such  a  course  would  be  highly  inconvenient,  and  I  am  clearly  of 
opinion,  that  the  plaintiff'  cannot  upon  this  record  resort  to  such  evidence.  Had  he 
intended  to  avail  himself  of  that  defence,  he  should  have  confessed  the  custom,  and 
avoided  it  by  stating  the  exception. 

Per  Curiam.     Rule  absolute.(tf) 

[83]  KiGLEY,  Gent.  v.  Daykin.  Exch.  of  Pleas.  Saturday,  Jan.  2.5th,  1828. — 
Where  B.,  being  desirous  of  raising  a  sum  of  money  upon  mortgage,  employed 
an  attorney  for  the  purpose,  who  applied  to  A.,  an  attorney,  telling  him,  at  the 
same  time,  the  name  of  his  principal,  and  A.  agreed  to  advance  the  money  on 
behalf  of  a  client,  but  ultimately  the  negociation  failed,  from  a  defect  of  title  : — 
Held,  that  A.  could  not  maintain  an  action  against  B.  for  his  fees,  although  it 
was  proved  to  be  the  practice  for  the  proposed  borrower  to  pay  the  expenses  of 
the  proposed  lender,  the  course  being  for  the  attorney  of  the  latter  to  send  his 
bill  to  the  attorney  of  the  former,  who,  if  the  bill  were  reasonable,  recommended 
his  client  to  pay  it. 

Indebitatus  assumpsit  for  an  attorney's  bill.  Plea,  non  assumpsit.  At  the  trial, 
before  Holroyd,  J.,  at  Nottingham,  the  following  appeared  to  be  the  facts  of  the 
case: — The  defendant,  being  desirous  of  raising  the  sum  of  1-5001.  upon  mortgage, 
employed  Fernhead,  an  attorney,  for  that  purpose,  who  being  unable  to  procure  that 
sum  at  the  time,  applied  to  the  plaintiff',  who  was  also  an  attorney,  and  told  him  for 
whom  the  money  was  wanted.  The  plaintiff'  said,  that  he  had  a  client  who  was  willing 
to  advance  lOOOl.,  if  a  surveyor,  to  be  appointed  by  him,  was  allowed  to  value  the 
propert}',  but  that  he  himself  also  must  view  it  on  behalf  of  his  client.     These  terms 

(a)  Snape  v.  Mauley. — Special  justification.     Evidence  of  general  usage  admitted 

to  support  it. 
Trespass  quare  clausum  fregit,  &c.  and  for  cutting  down  and  carrying  away 
corn,  &c.  Pleas  not  guilty,  and  a  special  justification,  that  A.  B.  was  seised  &c.  of 
the  closes,  and  demised  the  same  to  the  defendant  for  one  year,  with  liberty,  if  the 
corn  sown  upon  the  said  closes  was  not  carried  away  at  the  end  of  the  term,  for  the 
defendant  to  cut  and  carry  away  two  thirds  of  such  wheat  corn  as  should  be  sown  on 
fallow,  and  half  of  that  sown  on  brush.  The  plaintiff  traversed  the  demise  with  such 
liberty  ;  and  upon  that  issue  was  joined.  The  counsel  for  the  defendant  [83]  insisted, 
that  they  might,  on  this  issue,  give  in  evidence  the  usage  of  the  country  as  to  this 
method  of  taking  farms;  and  the  Judge  permitted  it;  but  the  plaintiff,  upon  other 
evidence,  ultimately  obtained  the  verdict.  Stafford  Lent  Assizes,  1764,  cor. 
Adams,  B.,  from  the  MSS.  of  Mr.  Bearcroft. 
Ex.  Div.  IV.— 27* 


842  RIGLEY    V.  DAYKIN  2  Y.  &  J.  84. 

were  communicated  by  Feriihead  to  the  defendant,  and  acceded  to  by  him,  and,  in 
consequence,  the  property  having  been  viewed  and  surveyed  by  the  plaintifl' and  his 
surveyor,  it  was  agreed  that  the  money  should  be  advanced  upon  mortgage,  if  the 
title  was  approved.  Abstracts  were  accordingly  furnished  by  Fernhead  to  the 
plaintiff',  but  the  title  having  been  objected  to,  the  negociation  ultimately  failed. 
This  action  was  brought  to  recover  a  compensation  for  business  done  upon  this 
transaction.  No  objection  was  made  to  the  reasonableness  of  the  charges  in  the 
plaintiri's  bill.  It  was  also  proved  by  two  attornies  of  respectability,  on  the  behalf 
of  the  plaintifl",  that  it  was  the  practice,  where  a  negociation  for  a  mortgage  went  ofT, 
for  the  proposed  borrower  to  pay  all  the  expenses,  the  course  being  for  the  attorney 
of  the  lender  to  send  his  bill  to  tlie  attorney  of  the  borrower,  and  for  the  latter,  if  the 
bill  were  [84]  reasonable,  to  recommend  his  client  to  pay  it.  It  was  proved,  how- 
ever, by  one  of  the  witnesses,  that  if  the  pioposed  borrower  were  insolvent,  although 
no  instance  of  the  sort  had  occurred  in  his  experience,  he  should  make  out  the  bill 
to  the  lender.  When  the  money  is  advanced  upon  mortgage,  it  is  the  practice  for  the 
borrower  to  pay  all  the  expenses. 

Upon  these  facts,  a  verdict  was  taken  by  consent  for  the  plaintiff,  for  the  amount 
of  his  demand,  the  defendant  being  at  liberty  to  move  to  enter  a  nonsuit,  if  the  objec- 
tion to  the  title  was  not  good,  or  if  the  action  was  not  maintainable,  or  was  improperly 
brought  in  the  name  of  the  proposed  lender's  attorney. 

Denman,  C.  S.,  accordingl}',  in  Michaelmas  Term,  moved  for  and  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered,  abandoning 
the  objection  applicable  to  the  title,  but  contending  that  the  defendant  not  having 
employed  the  plaintiff,  and  there  being  no  evidence  of  a  promise  on  the  part  of  the 
reform  to  remunerate  him  for  his  services,  the  plaintiff'  could  not  recover  against  the 
defendant,  but  must  resort  to  his  action  against  his  own  client,  the  proposed  lender. 

Balguy  and  Pennington  shewed  cause.  In  order  to  sustain  the  present  action,  it 
is  not  necessary  that  any  special  agreement  should  be  proved,  for  if  the  defendant  be 
liable,  the  law  will  imply  a  promise.  The  evidence  of  the  usage  of  the  profession, 
where  the  mortgage  is  completed,  is  clear  and  reasonable.  In  that  case  the  borrower 
pays  all  the  expenses  ;  and  it  is  reasonable  that  he  should  do  so,  for,  as  the  mortgage 
may,  at  the  caprice  of  the  mortgagor,  be  paid  off'  at  the  expiration  of  the  first  year, 
were  the  mortgagee  to  pay  but  part  of  the  expense,  he  would  in  man}'  cases  be  a  loser 
by  the  security.  Such  being  the  case,  the  Court  will  recognise  the  usage  of  business, 
if  it  be  reasonable,  and  hold  [85]  that  the  defendant  is  liable.  In  Scracev.  WhUtington 
(3  D.  &  R.  195;  2  B.  &  C.  11),  which  was  an  action  by  an  agent  against  an  attorney, 
whose  principal  was  known  to  the  agent,  Abbott,  C.  J.  was  of  opinion  that  the  case 
formed  an  exception  to  the  general  rule,  that  agents  are  not  liable  upon  a  contract 
made  by  them  in  that  character,  when  the  name  of  the  principal  is  disclosed  at  the 
time  of  the  contract,  because  it  was  the  usual  course  of  business  between  attornies 
when  employed  hy  one  another,  to  look  for  payment  to  the  attorney  and  not  to  his 
client.  There  the  jury  found  that  the  credit  was  given  to  the  defendant,  and  the 
Court  said,  that  the  law  would,  from  the  usage  of  the  business,  raise  an  implied 
contract  on  the  part  of  the  latter  to  pay.  It  was  not  upon  the  motion  for  the  rule  nisi 
contended  that  the  title  to  the  property  was  complete,  and  it  must  therefore  be  taken 
to  be  insufficient.  That  being  so,  the  negociation  failed,  through  the  default  of  the 
borrower,  in  which  case,  by  the  usage  of  the  profession,  the  expenses  are  to  be  paid 
by  him.  But  it  is  objected,  that  the  plaintiff'  was  originally  employed  by  the  proposed 
lender,  and  must  therefore  have  begun  the  business  upon  that  retainer,  and  cannot 
transfer  the  liability  to  the  present  defendant.  The  credit  was  conditional,  and  the 
liability  would  attach  upon  the  party  failing  to  perform  his  part  of  the  agreement.  It 
is  clear  that  the  plaintiff  is  entitled  to  a  remuneration  for  his  services.  By  whom  then 
is  he  to  be  paid  ?  If  his  remedy  be  against  the  proposed  lender  only,  the  latter  will 
clearly  be  entitled  to  his  action  over  against  the  present  defendant,  and  thus  a  circuity 
of  action  will  arise. 

Denman,  C.  S.,  having  been  heard  in  support  of  the  rule,  Coniyn  on  the  same  side 
was  stopped  by  the  Court. 

Alex.\nder,  L.  C.  B.  The  result  of  the  rule  in  this  case,  by  which  it  is  sought 
to  enter  a  nonsuit,  depends  upon  the  [86]  question,  whether,  in  the  opinion  of  the 
Court,  the  plaintiff'  is  or  is  not  entitled  to  sustain  his  action  against  the  present  defen- 
dant.    This  right  is  said  to  be  founded  upon  an  usage  in  the  profession,  of  which,  I 


2y.  &J.  87.  DOE   V.  RHYS  843 

confess,  in  my  experience,  I  have  found  no  instance.  That  it  is  ordinarily  the  practice, 
in  transactions  of  this  description,  for  the  borrower  to  defray  the  expenses  incident  to 
the  security,  I  am  fully  aware  ;  but  that  is  a  question  between  the  lender  and  borrower, 
and  not  between  the  attorney  of  the  former  and  the  mortgagor.  Had  such  an  usage 
in  fact  existed,  numerous  instances  must  have  occurred,  and  there  would  have  been 
many  cases  to  be  found  upon  the  subject.  The  circuity  of  action  which  this  decision 
may  lead  to,  may  indeed  be  an  inconvenience,  but  that  cannot  intiuenee  the  judgment 
of  the  Court,  or  induce  me  to  hold  that  this  defendant  is  answerable  for  the  services 
of  a  gentleman  whom  he  has  never  retained.  It  appears  to  me,  that  the  plaintift",  under 
the  circumstances  of  the  case,  has  no  right  whatever  to  maintain  his  action  against 
the  present  defendant,  and  that  therefore  the  rule,  which  seeks  to  enter  a  nonsuit, 
ought  to  be  made  absolute. 

Garrow,  B.  I  am  of  the  same  opinion.  If,  at  the  trial,  the  learned  Judge  had 
directed  the  plaintiff  to  be  called,  there  could  have  been,  upon  such  evidence  as  this, 
no  colour  of  ground  to  disturb  that  nonsuit.  A  more  convenient  course,  however, 
was  adopted,  for  the  purpose  of  saving  expense,  by  taking  a  verdict  for  the  plaintiff 
bj'  consent ;  and  if  my  first  proposition  be  correct,  it  follows  as  of  course  that  that 
verdict  ought  now  to  be  set  aside,  and  a  nonsuit  entered. 

HuLLOCK,  B.  Much  of  the  argument  for  the  plaintiff'  has,  as  it  seems  to  me,  pro- 
ceeded upon  an  assumption  which  is  not  borne  out  by  the  evidence  in  the  case.  There 
can  be  no  question,  that  where  an  usage  prevails  in  a  par-[87]-ticular  place,  every 
person,  who  deals  in  the  subject  matter  of  that  usage,  must  he  taken  to  be  dealing 
upon  the  footing  and  to  be  within  the  scope  of  it.  None  such,  however,  appears 
from  the  evidence  in  this  case.  And  it  seems  to  me,  that  the  case  which  has  been 
cited  is,  when  examined,  an  authoritj'  for  the  defendant.  In  that  case  there  was 
evidence  of  an  actual  employment,  and  the  question  was,  whether  the  attorney  or  his 
client  was  liable  by  the  usage  of  the  profession,  and  whether  the  credit  was  given  to 
the  attorney  or  his  client,  and  upon  the  usage  the  plaintiff  recovered.  But  in  order 
to  raise  that  question,  it  was  necessar}'  to  shew  a  retainer,  in  pursuance  of  which  the 
business  was  done.  No  actual  retainer  is  shewn  here ;  and  although,  in  practice,  we 
know  that  the  mortgagor  usually  pays  all  the  expenses  of  the  security,  that  which  is 
tacitly  acquiesced  in  by  the  parties  cannot  form  the  foundation  of  a  claim  where  the 
right  is  disputed.  Neither  of  the  witnesses  proves  any  thing  like  an  usage  ;  for,  if  such 
existed,  the  borrower  would  be  liable,  as  well  where  the  negociation  fails,  as  where  the 
mortgage  is  completed  ;  but  the  last  witness  says,  that  he  would  make  the  proposed 
lender  his  debtor,  if  the  monc}^  could  not  be  olatained  from  the  proposed  borrower ; 
and  the  payment  by  the  mortgagor,  according  to  the  evidence  of  the  first  witness,  is 
made,  where  the  bill  is  reasonable,  upon  the  recommendation  only  of  the  attorney. 
Two  persons  cannot  be  liable  for  the  same  debt.  It  appears  to  me  that,  in  this  as  in 
the  ordinary  case  of  an  action  for  an  attorney's  bill,  you  must  prove  the  retainer,  in 
order  to  lay  the  foundation  for  the  action. 

Vaughan,  B.,  concurred. 

Rule  absolute. 

[88]  Doe  ex  deji.  Horton  v.  Rhy.s.  Exch.  of  Pleas.  Thursday,  Jan.  31st,  1828. 
— Where,  upon  an  ejectment  against  the  tenant  in  possession,  who  came  into 
possession  as  tenant  of  the  lessor  of  the  plaintiff',  a  third  person,  having  an  adverse 
title,  entered  into  a  consent  rule,  to  defend  as  landlord,  the  Court  discharged  the 
consent  rule  with  costs. 

The  declaration  in  ejectment  in  this  case  was  served  on  Mellor,  the  tenant  in 
possession  of  the  premises  in  question,  on  the  9th  June,  1827  ;  and  in  Trinity  Terra 
following,  a  consent  rule  was  drawn  up,  by  which  the  defendant  was  admitted  to 
defend  as  landlord. 

In  Michaelmas  Term  last,  Alexander  obtained  a  rule  to  shew  cause  why  that  rule 
should  not  be  discharged  with  costs  :  he  cited  the  cases  of  Boe  d.  Hanvood  v.  Lippincott 
(Adams'  Eject.  230),  and  Doe  d.  Knight  v.  Smythe  (4  M.  &  S.  347) ;  and  filed  an  affidavit 
in  support  of  his  application,  by  which  it  appeared,  that  the  premises  in  question  had 
been  built  about  twenty  years  since  by  the  lessor  of  the  plaintiff,  who  had  let  them 
to  successive  tenants,  and  received  rent  in  respect  thereof ;  and  that  subsequently,  in 
the  year  1820,  they  were  let  by  the  law-agent  of  the  lessor  of  the  plaintiff  to  Mellor  as 


844  GARLAND    V,  GOULDEN  2  Y.  &  J.  89. 

tenant  from  year  to  year,  who,  under  that  letting,  entered  upon  and  occupied  the 
piemises,  l)ut  had  paid  no  rent. 

Jones,  Serjeant,  now  shewed  cause,  upon  an  affidavit  which  stated,  that  the  cause 
had  stood  for  trial  at  the  last  Lancaster  Assizes,  but  was  postponed,  upon  terms,  with 
the  consent  of  the  plaintifi';  that  the  costs  of  the  postponement  had  been  paid  by  the 
defendant  to  the  lessor  of  the  plaintiff;  that  the  defendant  had  a  good  title  to  the 
premises  in  question  ;  and  that  iMellor  had,  on  several  occasions,  paid  rent  in  respect 
thereof  to  the  defendant.  He  submitted  that  no  collusion  was  shewn  to  exist  between 
the  tenant  and  the  defendant ;  and  contended,  that  the  Court  would  not  interfere 
unless  a  case  of  collusion  was  clearly  made  out,  particularly  as,  according  to  the  case 
of  Doe  d.  Knight  v.  Smythe,  the  defendant,  at  the  trial,  could  take  advantage  of  no 
defence,  which  would  not  have  been  available  to  the  tenant. 

[89]  I  JuLLOCK,  B.  If  the  defendant  have  a  title  to  the  premises,  he  is  not  without 
a  remedy,  but  may  recover  the  possession  by  an  ejectment.  The  course  pursued  in 
this  case  would  defeat  the  right  which  every  landlord  has  against  his  tenant  to  have 
the  premises  delivered  back  to  him.  In  ordinary  cases,  where  an  ejectment  is  brought 
1)V  a  landlord  against  his  tenant,  all  that  it  is  necessary  to  prove  is  the  relation  which 
subsists  between  them,  and  upon  that  the  landlord  is  entitled  to  recover  the  possession 
of  the  premises ;  but  if  the  present  defendant  were  allowed  to  defend  as  landlord,  the 
plaintiff  might  be  met  with  an  adverse  title. 

Per  Curiam.     The  rule  must  be  made  absolute. 

Kule  absolute.(a) 

Garland  v.  Goulden  and  Another.  Exch.  of  Pleas.  Friday,  Feb.  1st,  1828. — 
Kules  for  an  attachment  must  be  served  personally. — The  Court  refused  to  order, 
that  service  at  the  dwelling-house  should  be  deemed  good  service  of  a  rule  for  au 
attachment,  upon  an  affidavit,  that  the  defendants  were  "shy  and  difficult  to  be 
met  with,"  and  that  the  deponent  had  tried  all  the  means  in  his  power,  for  two 
months,  before  he  could  serve  the  defendants  personally  with  the  award,  for  the 
non-performance  of  which  the  attachment  was  sought  to  be  enforced. 

Alexander,  having  obtained  a  rule  nisi  for  an  attachment  against  the  defendants,  for 
the  non-performance  of  an  awaid,  applied  to  the  Court  to  engraft  upon  that  rule,  that 
service  at  the  respective  dwelling-houses  of  the  defendants  might  be  deemed  good 
service,  upon  an  affidavit,  that  the  defendants  were  "very  shy  and  difficult  to  be  [90] 
met  with,"  the  deponent  having  used  all  means  in  his  power  to  serve  them  personally 
with  the  award  &c.,  which  he  had  been  unable  to  do  until  after  a  period  of  two  months. 
He  admitted  that  there  were  no  cases  to  be  cited  which  touched  the  question. 

Per  Curiam.  The  fact  of  the  defendants'  having  been  served  personally,  although 
after  a  search  of  two  months,  negatives  the  impossibility  of  personal  service ;  but, 
independently  of  that,  all  rules  which  attach  upon  a  party  the  consequences  of  con- 
tempt, must  be  served  personally,  and  we  cannot,  therefore,  make  the  order. 

Naylor  and  Others  v.  Eagar  and  Forbes.  Exch.  of  Pleas.  Monday,  Feb.  4th, 
1828. — Where  a  defendant  arrested  in  this  country  for  the  same  cause  of  action 
for  which  proceedings  had  been  instituted  in  the  Supreme  Court  of  New  South 
Wales,  applied  to  be  discharged  from  custody,  on  entering  a  common  appearance, 
and  deposed  that  by  the  practice  of  that  court,  when  process  was  issued,  and  a 
non  est  inventus  returned,  an  attachment  issued,  (which  proceeding  had  been 
adopted  by  the  plaintiffs  against  him  in  New  South  \\^ales),  whereupon  the  defen- 
dant's goods  were  seized,  and  rendered  to  the  plaintiff  in  execution,  unless  bail 
were  put  in  to  pay  the  condemnation  money  ;  and  that  either  the  one  or  the  other 
must  have  taken  place  against  him  at  the  suit  of  the  plaintiffs,  according  to  the 
practice  of  that  court :  the  Court  refused  to  discharge  him,  being  of  opinion  that 
the  affidavit  did  not  shew  clearly  that  the  plaintiffs  had  the  same  remedy  in  the 
colony,  which  they  might  have  in  this  country. — Semble.    Where,  under  process 

(a)  See  Doe  d.  Goore  v.  Eoe,  Burr.  1291  (a);  Lovelock  v.  Doncaster,  3  T.  R.  783; 
S.  C.  4  T.  R.  122;  Due  v.  Cooper,  8  T.  R.  645;  Fairclaimw.  Goiuer,  1  W.  Bl.  357; 
S.  C.  3  Burr.  1290;  Evans'  Stat.  (n.  to  11  Geo.  2,  c.  19,  s.  13),  and  eases  there  cited. 
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from  the  Supreme  Court  of  New  South  Wales  (established  by  act  4  Geo.  4,  c.  96) 
the  goods  of  a  defendant  are  attached  and  rendered  to  the  plaintiff  in  execution, 
or  bail  are  put  in  to  pay  the  condemnation  money,  he  cannot  be  arrested  for  the 
same  cause  of  action  in  this  country. — No  objection  can  be  taken,  arising  out  of 
an  affidavit  which  is  not  referred  to  in  tlie  rule  nisi. — A  variance  between  the 
affidavit  of  debt  and  the  cause  of  action  is  no  ground  for  discharging  the  defendant 
out  of  custody  on  entering  a  common  appearance,  before  the  declaration  is  tiled. — 
Where,  in  a  joint  action,  one  defendant  is  arrested  and  there  are  no  means  of 
compelling  the  appearance  of  his  co-defendant,  so  that  after  declaration  he  will 
be  entitled  to  a  supersedeas,  the  Court  will  not  entertain  an  application  for  his 
discharge,  until  the  declaration  be  filed. 

Cause  was  now  shewn  against  a  rule,  which,  on  a  former  day,  had  been  obtained 
by  Stephen,  Serjeant,  to  shew  cau.se  why  the  defendant  Eagar,  who  had  been  arrested 
at  the  suit  of  the  plaintiffs  upon  an  affidavit  to  hold  to  bail,  for  goods  sold  and  deliv- 
ered, should  not  be  dischaiged  out  of  custody  on  entering  a  common  appearance,  and 
why  the  plaintiffs  should  not  pay  the  costs  of  the  arrest,  and  of  the  application. 

[91]  That  rule  bad  been  obtained  upon  the  affidavit  of  the  defendant  Eagar,  which 
stated,  that  the  alleged  cause  of  action  arose  in  the  Colony  of  New  South  Wales,  whei-e 
the  deponent  lately  lesided,  and  where  his  partner,  Forbes,  the  other  defendant,  then 
was :  that  the  plaintiffs  had  brought  an  action  in  the  Supreme  Court  of  that  colony, 
against  the  deponent  and  his  partner,  in  the  month  of  April,  1827,  for  the  same  cause 
of  action.  That  that  court  was  a  court  of  record,  established  b}'  act  of  Parliament,(a) 
[92]  and  was  authorized  in  all  eases,  where  the  process  of  the  court  had  been  sued 

(a)  4  Geo.  4,  c.  96.  The  11th  section  of  which  enacts,  that  "in  all  cases  where 
the  process  of  the  said  supreme  courts  respectively  hath  been  sued  out  against  any 
defendant  or  defendants  in  any  plaint  or  action  entered  in  the  said  supreme  courts 
respectively  for  debt  upon  specialty  or  bill  or  note  under  hand,  or  book  debt  upon  a 
concessit  solvere,  and  a  non  est  inventus  hath  been  returned,  it  shall  be  lawful  for  the 
said  supreme  courts  respectively,  to  issue  an  attachment,  thereby  commanding  the 
sheriff  or  provost  marshal  of  New  South  Wales  or  Van  Dieman's  Land,  respectively, 
or  his  lawful  deputy,  to  attach  the  monies,  goods,  chattels  or  debts  of  any  such  defen- 
dant or  defendants,  in  the  hands  of  any  person  or  persons  whomsoever,  and  notwith- 
standing any  such  person  shall  be  the  wife  or  attorney  of  the  defendant  aforesaid,  in 
whose  possession  or  power  such  monies,  goods  and  chattels  may  be,  or  from  whom 
such  debts  may  be  due,  and  also  to  require  such  person  or  persons  to  appear  at  a  day 
certain  of  the  next  term,  or  meeting  of  the  said  supreme  courts  respectively,  to  shew 
cause  why  the  said  monies,  goods,  chattels  or  debts,  or  so  much  thereof  as  will  satisfy 
the  debt  demanded,  should  not  be  delivered  to  the  plaintiff  or  plaintiffs  in  such  action  ; 
at  which  day,  if  the  said  person  or  persons  shall  confess,  or  it  shall  otherwise  be  made 
to  appear  to  the  satisfaction  of  the  said  supreme  courts  respectively,  that  the  said 
monies,  goods,  chattels  or  debts,  do  properly  belong  to  the  said  defendant  or  defen- 
dants, against  whom  process  hath  been  returned  as  aforesaid,  and  if  the  said  plaintiff 
or  plaintiffs,  their,  his,  or  her  agent  or  attorney,  do  swear  in  open  Court,  that  the  debt 
so  demanded  is  due,  and  that  no  part  thereof  hath  been  satisfied,  and  do  also  give 
securitv  in  double  the  debt  demanded,  to  restore  with  treljle  damages  the  same,  or  so 
much  thereof  as  shall  afterwards  be  disproved,  then  and  in  all  cases  the  plaintiff  or 
plaintiffs  shall  have  judgment  for  the  said  debt  demanded,  and  execution  against  the 
said  monies,  goods,  chattels  and  debts,  so  attached.  Pi'ovided  always,  that  if  the  said 
defendant  or  defendants,  or  any  person  as  attorney  to  the  said  defendant  or  defendants 
shall  appear  and  put  in  bail  to  answer  the  action  and  satisfy  the  judgment,  then,  and 
in  all  such  cases,  the  said  attachment  shall  be  dissolved,  and  proceedings  had  according 
to  the  usual  course  in  the  said  supreme  courts  respectively  ;  and  if  any  person  or 
persons  as  aforesaid,  in  whose  possession  or  power  such  monies,  goods,  chattels  or 
debts  shall  be  so  attached,  shall  dispose  of  the  same  or  any  part  thereof,  before  the 
said  debt  demanded  shall  be  satisfied,  or  the  said  attachment  dissolved,  then  and  in 
every  such  case  the  said  person  or  persons,  for  such  their  default,  shall  be  liable  to 
make  satisfaction  to  the  plaintiff  or  plaintiffs  out  of  his,  her,  or  their  proper  estates, 
and  in  case  no  such  satisfaction  shall  be  made,  shall  be  liable  to  be  dealt  with  as  for 
contempt  of  the  said  supreme  courts  respectively. 
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out  against  any  defendant  or  defendants,  in  any  plaint  or  action  there,  and  upon  which 
non  est  inventus  had  been  returned,  to  issue  an  attachment  commanding  the  sheriff 
to  attach  the  monies,  goods,  chattels,  or  debts  of  such  defendant  or  defendants  in  the 
hands  of  any  person  or  persons  whomsoever,  to  be  rendered  in  execution  to  the  plain- 
tiff or  plaintiffs,  unless  the  defendant  or  defendants  should  appear  and  put  in  bail  to 
answer  the  action  and  satisfy  the  judgment.  That  in  the  action  against  the  deponent 
and  his  partner,  the  process  of  the  court  was  duly  sued  out  against  himself  and  partner 
jointly,  and  a  return  of  non  est  inventus  made  thereon  as  to  him,  and  thereupon  an 
attachment  was  issued  against  his  monies,  goods  and  chattels,  which  were  sufficient  to 
satisfy  the  debt.  That  no  advice  had  been  received  whether  bail  were  put  in  to  the 
action,  or  whether  the  goods  &c.,  were  rendered  in  execution  to  the  plaintiffs,  but  that 
one  or  other  must  have  been  done  according  to  the  rules  and  practice  of  the  Coui't ; 
and  that  the  action  had  not  been  discontinued  as  the  deponent  believed.  It  then 
stated  that  the  affidavit  to  hold  to  bail  was  for  goods  sold  and  delivered,  whereas  the 
deponent  had  been  informed  by  the  plaintiffs  that  the  claim  arose  on  account  of  goods 
consigned  to  himself  and  partnei-,  to  be  sold  for  [93]  the  benefit  of  the  plaintiffs  ;  that 
the  deponent  was  ignorant  of  the  cause  of  action,  except  from  the  information  of  the 
plaintiH's,  but  that  he  had  a  good  defence  upon  the  merits.  It  further  stated  that  his 
partner  never  did  reside  in  England,  and  that  there  was  no  probability  of  his  coming 
to  this  country. 

Upon  these  facts,  three  points  were  made  for  the  defendants :  first,  that  the 
plaintiffs  having  the  security  of  the  defendant's  goods  by  the  process  of  the  supreme 
court  of  New  South  Wales,  were  not  entitled  to  arrest  him  for  the  same  cause  of 
action  in  this  country  ;  secondly,  that  the  affidavit  of  debt  for  goods  sold  and  delivered 
was  inconsistent  with  the  cause  of  action,  which  arose  out  of  an  agency  transaction 
only;  and  thirdly,  that  inasmuch  as  the  plaintiffs  had  no  means  of  compelling  the 
appearance  of  the  absent  partner,  and  the  defendant,  when  the  declaration  was  filed, 
would,  on  that  account,  be  entitled  to  a  supersedeas,  the  Court  would  discharge  him 
on  entering  a  common  appearance.  The  rule  nisi  did  not  refer  to  the  affidavit  to  hold 
to  bail. 

In  answer  to  these  facts  an  affidavit  was  filed  on  the  behalf  of  the  plaintiffs,  from 
which  it  appeared,  that  they  were  not  aware  of  an  attachment  having  issued  in  New 
South  Wales,  as  stated  in  the  affidavit  of  the  defendant  Eagar,  although  they  had 
given  instructions  to  proceed  against  the  defendants  in  that  colony,  for  the  recovery 
of  the  debt  due  to  them.  The  affidavit  then  set  forth  a  correspondence  which  had 
passed  between  the  plaintiffs  and  Eagar,  since  he  had  resided  in  this  country,  in  which 
the  latter  admitted  the  justice  of  the  plaintifl''s  claim,  and  offered  a  compromise,  making 
no  allusion  to  the  proceedings  in  New  South  Wales. 

Pollock,  F.,  and  Perring,  for  the  plaintiffs,  contended,  that  the  facts  were  not  stated 
with  sufficient  certainty  upon  the  affidavit,  to  raise  the  first  objection,  but  that,  if  [94] 
they  were,  there  was  no  ground  for  setting  aside  the  arrest ;  that  admitting  the 
attachment  to  have  issued,  it  did  not  appear  to  have  been  executed  upon  the  goods  of 
the  defendant,  and  therefore  the  plaintiffs  had  no  security  for  their  debt.  But  if  the 
attachment  had  been  executed,  still  the  plaintiffs  were  entitled  to  arrest  the  defendant 
in  this  country.  In  Il^ood  v.  Thompson  (5  Taunt.  851),  and  Bromley  v.  Peck  (ibid.),  it  was 
held,  that  a  defendant  might  be  arrested,  after  he  had  surrendered  in  discharge  of  a 
foreign  attachment,  in  the  Mayor's  Court  of  London,  for  the  same  cause.  And  in 
Maule  V.  Murray  (7  T.  It.  470),  the  Court  refused  to  discharge  a  defendant  who  had 
been  arrested  for  the  same  cause  of  action  in  this  country,  upon  which  he  had  before 
been  arrested  in  America,  and  in  which  the  plaintiffs  had  proceeded  to  judgment,  but 
had  not  issued  an  execution.  So  in  Imlay  v.  Ellefsen  (2  East,  453),  the  defendant 
had  been  arrested  for  the  same  cau.se  of  action  in  Norway,  but  the  Court  of  King's 
Bench  refused  to  discharge  him,  and  Loi'd  EUenborough  said,  "  This  is  an  application 
to  the  discretion  of  the  Court ;  and,  to  be  sure,  it  would  have  been  competent  to  the 
defendant,  to  have  shewn  that  he  had  been  before  holden  to  bail  in  this  country  for 
the  same  cause  of  action,  because  no  man  ought  to  be  twice  vexed  for  the  same  cause. 
But  the  question  here  is,  whether  we  have  presented  to  us  with  sufficient  distinctness, 
that  the  defendant  stands  in  the  situation  of  having  been  holden  to  bail  in  Norway, 
so  that  the  plaintiff  has  the  same  security  for  his  demand,  and  might  have  all  the 
benefit  of  prosecuting  his  suit  there  which  he  has  here.  And  as  we  do  not  see  that 
such  is  the  case,  we  do  not  feel  ourselves  warranted  in  takino;  from  him  the  benefit 
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he  is  entitled  to  from  the  laws  of  this  countrj\"  In  New  South  Wales  the  plaintiffs 
would  not  have  the  same  benefit  which  [95]  they  might  have  in  this  country,  there 
the  trial  is  by  the  Judge  assisted  bj'  two  assessors ;  here  it  is  by  Jury,  which  mode 
of  trial  the  plaintiffs  may  prefer. 

Stephens,  Serjeant,  in  support  of  the  rule.  In  answer  to  the  observation,  that 
the  facts  are  not  sufficiently  stated  upon  the  affidavit  to  raise  the  first  objection,  it 
must  be  observed,  that  according  to  the  practice  of  the  Colonial  Court,  one  of  two 
alternatives  must  have  taken  place.  Either  the  goods  have  been  rendered  in  execu- 
tion, or  bail  to  pay  the  condemnation  money  put  in,  and  either  will  give  a  perfect 
security  to  the  plaintiffs.  If  the  attachment  had  not  been  executed,  it  was  incumbent 
upon  the  plaintiffs  to  have  denied  the  defendant's  affidavit  to  that  effect.  The  cases 
of  IFood  V.  Thompson,  and  Bromley  v.  Peck,  certainly,  upon  the  first  view,  appear  to  be 
in  favour  of  the  plaintiffs ;  but,  when  examined,  will  prove  to  be  inapplicable  to  this 
question,  for  in  both  those  cases  the  proceedings  upon  the  foreign  attachment  had 
been  discontinued  before  the  second  arrest.  No  fact  of  that  sort  appears  here,  but, 
on  the  contrary,  the  affidavit  of  the  defendant  positively  states,  that  the  proceedings 
in  New  South  Wales  are  still  subsisting.  This  application  is  not  founded  upon  the 
ground  of  a  previous  arrest,  but  of  a  previous  subsisting  security,  by  the  process  of 
attachment  from  the  Colonial  Court.  Imlay  v.  EUefsen  is  an  authority  in  favour  of 
the  application,  for  it  follows  from  the  judgment  in  that  case,  that,  had  the  facts 
desiderated  there  appeared,  as  in  this  case,  the  judgment  would  have  been  different. 
The  benefit  alluded  to  by  Lord  Ellenborough,  is  the  security  derived  from  an  arrest, 
and  here  it  appears  from  the  act  of  Parliament,  that  more  than  the  ordinary  benefit 
of  an  arrest  is  derived  from  the  proceeding  in  the  Supreme  Court  of  New  South  Wales. 
In  the  one  case  the  security  of  the  person  only  is  obtained,  and  the  defendant  may 
be  rendered  after  judgment ;  but  in  the  other,  the  goods  are  attached  and  rendered 
in  exe-[96]-cution,  or  bail  is  given  to  pay  the  condemnation  money.  The  case  of 
HopJdvs  V.  Thorn-e  (12  East,  398)  furnishes  a  principle  to  regulate  the  proceeding  in 
cases  of  this  description,  although  the  facts  are  not  applicable  to  this  case.  There  it 
was  held,  that  a  defendant  could  not  be  arrested  upon  an  affidavit  of  debt  for  goods 
bargained  and  sold,  because  the  plaintiff  would  have  the  double  security  of  the  person 
and  goods.  So  likewise  here,  if  the  defendant  were  to  remain  in  custody,  the  plain- 
tiffs would  have  a  double  security.  It  is  no  answer  to  the  application  to  say,  that  the 
defendant  has  admitted  the  debt,  and  offered  a  compromise ;  for  it  is  not  rested  upon 
a  denial  of  the  debt,  but  because  the  defendant  is  not  bound  to  give  a  double  security, 
and  at  all  events  is  not  liable  to  be  arrested  for  goods  sold.  No  answer  is  given  to 
the  second  objection  to  this  arrest :  viz.  that  the  debt  being  for  goods  consigned,  the 
defendant  is  arrested  for  goods  sold. 

[Hullock,  B.  That  objection  is  premature,  for  the  Court  cannot  anticipate  the 
form  in  which  the  declaration  may  be  drawn.] 

In  ordinary  cases,  it  is  true,  that  the  time  for  taking  such  an  objection  has  not  yet 
arrived  ;  but  the  declaration  may  in  this  case  be  so  framed  as  to  avoid  the  objection, 
and  deprive  the  defendant  of  the  benefit  of  it,  by  declaring  on  a  special  assumpsit 
to  meet  the  facts  of  the  case,  and  by  likewise  inserting  counts  for  goods  sold  and 
delivered. 

[Hullock,  B.  Is  there  any  case  in  which  the  Courts  have  entertained  an  appli- 
cation of  this  sort  before  the  plaintiff  has  declared  ?] 

The  case  of  Taylor  v.  Harris  (3  East,  169)  is  an  authority  upon  that  point.  There 
the  affidavit  of  debt  was  for  money  paid,  &c.  the  plaintiff  having  given  a  security  only 
to  a  third  person,  and  the  Court  held  that  the  security  could  not  be  treated  as  so 
much  money  paid,  and  on  that  ground  [97]  discharged  the  defendant.  Neither  has 
any  answer  been  given  to  the  third  objection.  It  is  clear  that  the  defendant  must, 
when  the  time  for  declaring  arrives,  be  entitled  to  a  supersedeas,  for  the  plaintifts 
have  no  means  of  compelling  the  appearance  of  Forbes ;  and  where  that  consequence 
must  necessarily  follow,  the  Court  will  not  detain  the  defendant  in  custody  until  that 
period  arrives. 

G.A.RROW,  B.  Upon  the  best  attention  which  I  have  been  able  to  bestow  upon  the 
argument,  I  am  of  opinion,  that  this  rule,  which  seeks  to  discharge  the  defendant 
from  the  consequences  of  an  arrest  for  a  large  sum  of  money,  must  be  discharged. 
The  affidavit  of  debt,  upon  which  the  defendant  was  arrested,  is  in  the  usual  form  for 
goods  sold  and  delivered,  but  is  not  regularly  before  the  Court,  as  it  did  not  form 
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the  foundation  of  the  original  application.  If  there  is  any  one  rule  better  settled  in 
Westminster  Hall  than  another,  it  is  this  :  that  Courts  will  not  try  the  merits  of  a 
case  upon  affidavits,  but  that  an  application  of  this  sort  must  be  founded  upon  some 
other  ground.  That  rule,  therefore,  disposes  of  the  two  last  objections,  for  the  affi- 
davit of  debt  is  positive,  and  the  Court  cannot  look  to  the  counter  affidavits.  But 
this  application  founds  itself  also  upon  the  provisions  of  an  act  of  Parliament,  which 
regulates  the  proceedings  of  the  supreme  court  in  New  South  Wales,  and  gives  to 
that  Court  the  power,  where  process  is  regularly  sued  out,  and  non  est  inventus 
returned,  of  issuing  an  attachment  against  the  goods  of  the  debtor,  which,  being  seized 
under  the  attachment,  become  security  for  the  payment  of  the  debt,  if  finally  the 
plaintiff  be  entitled  to  recover.  And  the  facts  upon  which  the  application  is  made 
are  briefly,  that  the  defendant  being  formerly  resident  in  New  South  Wales,  proceed- 
ings were  instituted  against  him  in  that  colony  for  the  same  cause  of  action  under 
which  an  attachment  issued  against  his  goods  ;  and  had  the  affidavit  proceeded  to 
state,  that  [98]  under  that  attachment  goods  of  the  defendant  had  been  seized,  suffi- 
cient to  satisfy  the  debt  of  the  plaintiff,  that  would  have  been  a  strong  case  to  induce 
the  Court  to  interfere,  and  say  that  he  should  not  be  compelled  to  give  a  new  security 
in  this  country  for  the  same  debt.  But  it  was  incumbent  upon  the  defendant  to 
make  out  that  case  clearly,  before  he  could  call  upon  the  Court  to  interpose.  I  am  of 
opinion,  that  the  defendant  ought  not  to  be  detained  in  custody,  if,  by  the  process  of 
the  Colonial  Court,  the  plaintiffs  had  a  perfect  security  for  their  debt ;  but  the  defen- 
dant ought  not  to  be  liberated  from  the  arrest,  unless  that  proposition  is  clearly  made 
out.  It  would  have  been  the  coui'se  which  every  prudent  man  would  adopt,  to  have 
prepared  himself  with  documents  to  shew  the  proceedings  in  New  South  Wales ;  none 
such,  however,  are  laid  before  this  Court ;  neither  is  the  affidavit  satisfactory,  to  shew 
that  the  plaintiffs  have  any  security  in  that  colony,  by  which  their  claim  may  eventu- 
ally be  discharged ;  so  that  if  this  Court  were  to  liberate  the  defendant  from  the 
arrest  here,  he  might  leave  this  country,  and  the  plaintiffs,  having  lost  the  security  of 
his  person,  might  be  told  in  New  South  Wales,  that  in  that  colony  they  had  no  remedy. 
I  am  clearly  of  opinion  that  the  facts  are  not  stated  with  sufficient  certainty  to  warrant 
the  interposition  of  the  Court,  and  that,  therefore,  the  rule  must  be  discharged. 

HuLLOCK,  B.  I  am  of  the  same  opinion.  In  the  first  place,  I  think  that  the 
defendant's  affidavit  does  not  shew  that  the  plaintifl's  may,  in  New  South  Wales,  have 
the  same  remedy  as  they  may  have  by  proceeding  in  this  country.  The  proceedings 
of  the  Court  abroad,  as  regulated  by  act  of  Parliament,  are  detailed  in  the  affidavit, 
and  it  is  argued,  that  the  court  must  infer  that,  under  the  process  of  attachment,  the 
goods  of  the  defendant  have  been  seized  to  answer  the  cause  of  action  in  question. 
If  that  fact  were  established,  this  application  might,  to  a  cer-[99]-tain  degree,  be  well 
founded  ;  but  the  affidavit  does  not  make  out  that  proposition.  A  writ  may  issue, 
but  it  does  not  necessarily  follow  that  it  will  be  executed  ;  and  although  the  attach- 
ment did  issue  in  this  case,  supposing  it  to  have  been  executed,  the  plaintiff's  would 
derive  no  benefit  from  that  execution,  unless,  by  themselves  or  agent,  they  had  sworn 
in  open  Court  that  the  debt  was  due,  and  had  given  security  in  double  the  debt 
demanded,  to  restore  with  treble  damages  the  same,  or  so  much  thereof  as  should 
afterwards  be  disproved.  It  is  true,  that  this  fact  might  have  been  denied  by  the 
plaintiffs,  for  it  must  have  been  within  their  knowledge,  whether  they  gave  such 
instructions  as  would  warrant  their  agent  in  swearing  to  the  debt,  and  giving  the 
security  required  ;  but  notwithstanding  the  silence  of  the  plaintiffs  in  this  respect,  the 
Court  cannot,  upon  the  affidavit  of  the  defendant,  say  that  the  goods  have  been 
actually  attached  for  this  debt.  I  am  therefore  of  opinion,  upon  that  ground,  that  it  is 
not  sufficiently  apparent  that  the  plaintiffs  have  the  .same  remedy  in  New  South  Wales 
as  they  may  have  in  this  country,  to  warrant  the  interposition  of  the  Couit. 

\yith  respect  to  the  second  ground  upon  which  this  application  is  rested,  I  am  of 
opinion  that  the  objection  is  not  open  to  the  defendant— even  were  it  available  in 
point  of  law.  In  order  to  entitle  a  party  to  object  to  an  affidavit,  the  rule  nisi  must 
refer  expressly  to  it;  not  so  much  for  the  information  of  the  Court,  as  for  the  instruc- 
tion of  the  opposite  party.  Independently  of  that,  however,  I  entertain  no  doubt 
but  that  this  objection  is  premature,  because  it  is  another  rule,  equally  clear,  that 
Courts  will  not  try  the  merits  of  a  case  upon  affidavits.  The  period  at  which  such  an 
objection  may  be  taken  has  not  yet  arrived.  If,  upon  an  affidavit  of  debt  for  goods 
sold  and  delivered,  the  plaintiffs  declare  for  any  other  cause  of  action,  and  bail  have 
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been  put  in,  their  recognizance  may  be  discharged,  [100]  or  if  the  defendant  still 
remain  in  custody,  he  will  be  entitled  to  his  liberation.  The  case  cited  has  no  bearing 
whatever  upon  this  question,  for  that  case  arose  upon  the  liability  of  an  insolvent  upon 
a  promise  after  he  had  been  discharged. 

The  third  objection  is  also  premature ;  and  I  am  therefore  of  opinion,  upon  these 
grounds,  but  mainly  upon  the  defect  on  the  defendant's  affidavit,  that  the  rule  should 
be  discharged. 

VaI'ghan,  B.  I  am  of  the  same  opinion.  The  Courts  at  all  times  should  particu- 
larly attend  to  cases  in  which  the  liberty  of  the  subject  is  aftected  ;  but  in  doing  so 
they  must  adhere  to  the  rules  of  practice,  and  it  would  be  highly  inconvenient,  were 
a  defendant  permitted  to  object  to  the  affidavit  to  hold  to  bail,  without  referring  to 
it  expressly  by  the  rule,  so  as  to  apprise  the  opposite  party  of  the  objection.  If, 
however,  it  were  competent  for  the  defendant  to  take  the  objection,  I  am  of  opinion, 
that  in  this  stage  of  the  proceedings,  that,  and  also  the  third  objection,  is  premature. 
With  respect  to  that  part  of  the  application  which  is  founded  upon  the  proceedings 
of  the  Supreme  Court  in  Kew  South  Wales,  I  agree  with  my  brothers,  that  no  clear 
giound  is  laid  upon  which  we  win  decide.  The  inference  from  the  course  and  practice 
of  that  Court,  which  is  stated  upon  the  affidavit,  is  matter  of  conjecture  only. 

Rule  discharged,  with  costs. 

[101]  Anon.  Bail.  Exch.  of  Pleas.  Tuesday,  Feb.  5th,  1828.— It  is  sufficient  if 
bail  swear  that  they  are  worth  the  amount  required,  after  payment  of  all  their 
just  debts. — An  affidavit  of  the  justification  of  bail  is  properly  sworn  before  a 
commissioner  for  the  purpose  of  taking  bail. 

Sir  W.  Owen  objected  to  the  justification  of  the  bail  in  this  case,  upon  the  following 
grounds  :  first,  that  in  the  affidavit  of  justification,  the  deponents  stated  themselves 
to  be  worth  the  sum  required,  after  payment  of  all  their  just  debts,  contending  that 
the  word  "just"  was  a  qualification  inconsistent  with  the  practice  of  the  Court  (a); 
and,  secondly,  that  it  was  sworn  before  a  commissioner  for  the  purfjose  of  taking  bail. 

The  Master  certified,  that  the  affidavit  of  justification  was  always  sworn  before  a 
commissioner  for  the  purpose  of  taking  bail,  and  not  before  a  commissioner  to  take 
affidavits.    Upon  which  the  Court  overruled  both  the  objections,  and  the  bail  justified. 

B.\LME  AND  Otiiers,  Assignees  of  Bankart  and  Benson,  Bankrupts,  v.  HuTTON,  Esq., 
Je\vison,  Esq.,  Ingh.ui,  Wood,  and  Others.  Exch.  of  Pleas.  Wednesday, 
Feb.  6th,  1828. — Where  A.  and  B.,  being  in  embarrassed  circumstances,  conveyed 
to  C.  all  the  machinery  in  their  mills,  and  all  the  machinery  to  be  substituted  in 
lieu  thereof,  to  secure  30291  9s.  7d.,  with  interest,  defeasible,  however,  upon  the 
payment  of  that  sum,  with  interest,  by  instalments  of  501.  in  each  succeeding 
month,  but  had  other  property  : — Held,  that  this  was  not  per  se  an  act  of  bank- 
ruptcy, but,  that  it  should  have  been  left  to  the  Jury  to  say,  whether  the  convey- 
ance was  a  fraudulent  piefeience.  Quiore,  Whether  a  sheriff,  who  seizes  and  sells 
goods  of  a  bankrupt  before  commission,  but  after  an  act  of  bankruptcy,  without 
notice,  is  liable  in  trover  to  the  assignees.     Bayley,  J.  dubitante  at  Nisi  Prius. 

[See  further,  1833,  9  Bing.  471  ;  3  Moo.  &  Sc.  1  ;  1  Car.  &  M.  262  ; 
2  Tyr.  620 ;  2  C.  &  J.  19  ;  1  L.  J.  C.  P.  241.] 

Ti'over  by  the  plaintiflTs  as  assignees  of  BaTikart  and  Benson,  bankrupts,  against 
the  sherift'  of  Yorkshire,  the  chief  and  deputy  bailiflf  of  the  honor  of  Pontefract  (a 
liberty  within  the  county  of  York),  and  the  other  defendants  as  judgment  creditors 
of  the  bankrupts,  for  certa,in  articles  of  machinery.  The  defendants  pleaded  severally 
— Not  Guilty. 

[102]  At  the  trial,  before  Bayley,  J.,  at  the  Summer  York  Assizes,  1827,  the 
following  appeared  to  be  the  facts  of  the  case  : — 

The  bankrupts  were  worsted  spinners,  residing  near  Bradford,  the  management  of 

(a)  Sir  W.  Owen  again  raised  this  objection  in  Easter  Term,  1828,  and  cited  Home 
V.  Carr,  4  Taunt.  704,  and  1  Man.  Pract.  112 ;  but  it  was  disallowed  by  the  Court. 
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the  business  being  entrusted  principally  to  Bankart.  After  the  failure  of  the  banks 
of  Wentworth  &  Co.  and  Dobson  &  Co.,  the  bankrupts  were  in  very  embarra.ssed 
circumstances,  and  on  the  21st  December,  1825,  executed  an  indenture,  which,  reciting 
that  they  were  indebted  to  Harding  in  a  sum  of  money  for  money  lent,  and  interest 
due  in  respect  thereof,  and  that  Harding  held  thirteen  bills  of  exchange  drawn  by 
them,  &c.,  amounting,  with  interest,  to  30291.  9s.  7d.,  which  were  paid  to  him  in  part 
liquidation  and  discharge  of  the  debt,  and  had  all  been  returned  dishonoured,  and 
were  then  unpaid  ;  and  that  it  had  been  agreed  between  the  parties,  that  the  bills 
should  remain  as  a  collateral  security  for  the  repayment  of  the  debt,  with  interest,  by 
instalments,  the  same  being  further  secured  by  an  assignment  or  bill  of  sale  of  certain 
machinery,  &c.,  witnessed,  that  in  consideration  of  the  agreement,  and  of  the  debt  so 
due,  the  bankrupts  bai'gained  and  sold  to  Harding  all  the  machinery  then  on  their 
mills,  and  also  all  the  machinery  to  be  substituted  in  lieu  thereof,  to  hold  to  Harding ; 
with  a  proviso  of  redemption,  upon  payment  of  the  debt,  with  interest,  by  instalments, 
of  501.,  upon  the  first  day  of  each  succeeding  month.  No  possession  was  taken  by 
Harding  under  this  deed ;  but  it  was  proved,  that  if  possession  had  been  taken  under 
it,  the  bankrupts  would  have  been  unable  to  carry  on  their  trade.  The  bankiupts 
had  other  property  besides  that  inckided  in  the  assignment  to  Harding.  On  the  2.5th 
January,  1826,  an  execution,  at  the  suit  of  Wood  and  others,  issued  against  the  goods 
of  the  bankrupts  ;  upon  which  a  wairant  was  directed  by  the  sheriff  of  Yorkshire,  to 
the  chief  bailiff  of  the  honor  of  Pontefract,  and  his  deputies,  which  was  executed  by 
Ingham,  who,  on  that  day  [103]  seized  and  sold  the  property.  Ingham  was  proved, 
by  the  cross-examination  of.  one  of  the  witnesses,  to  be  the  deputy  bailiff  of  the  honor 
of  Pontefract.  The  commission  issued  on  the  21st  February,  1826.  The  only  question 
left  to  the  Jury  was,  whether  the  assignment  to  Harding  was  executed  before  the 
seizure,  which  was  found  in  the  affirmative.  The  learned  Judge  was  of  opinion,  that 
the  sheriff  was  not  liable  for  a  seizure  in  a  liberty  in  which  he  was  excluded  from 
executing  the  writ,  and  where  the  sole  right  to  execute  the  writ  was  in  a  distinct 
officer;  and  thought  it  woithy  of  consideration,  whether  the  chief  bailiff  or  his  deputy 
were  answerable  in  trover  as  wrong  doers,  where  the  seizure  and  sale  by  them  was 
complete,  before  the  commission  issued,  and  where  there  was  no  ground  for  supposing 
that  they  had  any  reason  to  believe  that  any  act  of  bankruptcy  had  been  committed. 
A  verdict  was  found  for  the  sheriff,  and  for  the  plaintiffs  against  the  other  defendants, 
leave  being  reserved  by  the  learned  Judge  to  move  to  enter  a  verdict  for  Jewison  and 
Ingham,  upon  the  grounds  above  stated. 

Pollock,  F.,  in  Michaelmas  Term,  accordingly  moved  for  and  obtained  a  rule  to 
shew  cause  why  a  verdict  should  not  be  entered  for  Jewison  and  Ingham,  contending 
that,  under  the  circumstances,  trover  would  not  lie  against  them  ;  or  why  a  verdict 
should  not  be  entei'ed  for  Jewison,  there  being  no  evidence  to  connect  him  with  the 
act  of  Ingham ;  or  why  a  new  trial  should  not  be  had,  upon  the  ground  that  the 
deed  of  21st  December,  1825,  did  not  amount  to  an  act  of  bankruptcy.  Upon  which 
latter  ground — 

Alderson  also  obtained  a  rule  nisi  for  a  new  trial  on  the  behalf  of  the  judgment 
creditors. 

Brougham  and  Parke,  shewed  cause.  The  chief  and  deputy  bailiff  of  the  honor  of 
Pontefract  stand  in  the  same  [104]  situation  as  a  sheriff,  who  has  uniformly,  since  the 
case  of  Cuoper  v.  Chi/ti/  (1  Bur.  20),  been  considered  liable  in  tiovei',  if  he  sell  goods, 
after  an  act  of  bankruptcy,  of  a  person  subsequently  declared  a  bankrupt;  for  the 
goods,  by  relation,  vest  in  the  assignees  from  the  act  of  bankruptcy.  In  that  case  the 
sale  was  after  the  commission  had  issued,  but  in  Potter  v.  Starkie  (Exch.  Mich.  T.  1807, 
4  M.  &  S.  260),  this  Court  held  the  sheriff'  liable  in  trover,  though  he  seized,  sold,  and 
paid  over  the  money  before  the  commission  issued  and  before  notice.  The  single  point 
determinedin  Bailey  v.  Bunning  (3  Lev.  173;  1  Sid.  271  ;  2  Keb.  323),  and  reserved 
by  the  special  verdict  was,  whether  the  taking  was  lawful.  But  whatever  may  have 
been  the  decision  in  that  case,  it  has  been  over-ruled  by  subsequent  authorities,  and 
the  pi'actice  which  has  uniformly  prevailed  since  the  case  of  Cooler  v.  Chitty. 
The  chief  bailiff  is  liable  for  the  acts  of  his  deputy.  Ingham  was  proved  to  have 
acted  as  deputy,  which,  in  the  case  of  a  public  officer,  is'prima  facie  evidence  of  his 
appointment  as  such,  and  is  sufficient  to  make  his  principal  answerable  for  his  acts. 
The  acts  of  sheriff's  officers,  unless  specially  appointed  to  execute  the  particular 
process,  will  not  bind  the  sheriff;  but  that  "is  because  they  are  only  special  agents 
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in  the  execution  of  each  particular  process.  A  deputy,  however,  stands  in  a  different 
rehtion,  and  his  acts,  like  those  of  an  under-sheriff,  will  bind  his  principal,  the 
maxim  respondeat  superior,  applying  equally  to  both.  The  remaining  question  is, 
whether  the  deed  of  31st  December,  182.5,  amounted  to  an  act  of  bankruptcy.  No 
authorities  are  necessary  to  shew  that  a  conveyance  of  the  whole  of  the  property 
would  have  constituted  an  act  of  bankruptcy  ;  and  the  assignment  in  question  is 
sufficient  for  that  purpose,  inasmuch  as,  if  possession  had  been  taken  under  it,  the 
trade  of  the  bankrupts  must  inevitably  have  ceased.  Although  [105]  a  colorable 
possession  might  for  a  time  have  been  retained  by  the  bankrupts,  it  was  in  fraud  of 
their  general  creditors,  who  could  not  have  seized  a  single  article  of  the  machinery 
included  in  the  assignment :  and  although  protracted  for  a  time,  bankruptcy  must 
eventually  have  ensued.  Every  one  must  be  supposed  to  contemplate  the  consequence 
of^his  own  act :  Pulling  v.  Tucker  (4  B.  &  A.  382) :  the  bankrupts,  therefore,  must  have 
made  the  assignment  fraudulently,  in  preference  to  Harding,  and  to  the  prejudice  of 
their  general  creditors. 

Pollock,  F.,  Jones,  Serjeant,  and  Alderson,  contra.  If,  in  the  result,  it  shall 
appear  that  the  doctrine,  which,  it  must  be  admitted,  has  uniformly  prevailed  in  the 
profession,  at  least  in  modern  times,  viz.  that  a  sheriff  is  liable  in  trover,  if  he  seize 
and  sell  goods  of  a  person  subsequently  declared  a  bankrupt,  without  notice  of  a 
previous  act  of  bankruptcy,  be  not  warranted  by  the  statutes,  the  Court  will,  notwith- 
standing, arrive  at  that  conclusion.  As  a  public  officer,  he  is  bound  to  execute  the 
process,  without  the  means  of  protecting  himself,  even  though  he  know  that  an  act  of 
bankruptcy  has  been  committed,  for  it  is  uncertain  whether  a  commission  of  bank- 
ruptcy will  be  prosecuted  and  followed  up  by  the  regular  proceedings,  so  as  to  divest 
the  bankrupt  of  the  property.  When  the  act  is  first  done  by  the  sheriff,  he  is  justified, 
for  then,  no  commission  having  issued,  the  property  remains  in  the  bankrupt ;  but  it 
is  said,  that  he  becomes  a  wrong  doer  by  relation,  and  it  therefore  becomes  necessary  to 
consider  the  doctrine  of  relation,  with  reference  to  the  statutes  of  bankruptcy,  which, 
it  will  be  seen,  was  intended  to  avoid  the  intermediate  acts  of  the  bankrupt  only. 
The  13  Eliz.  c.  7,  s.  2,  enacts  that  the  assignees  shall  have  power  and  authority  to 
take  by  their  discretions  such  order  and  [106]  direction  with  all  the  lands  of  the 
bankrupt,  which  he  or  she  shall  have  in  his  or  her  own  right,  before  he  or  she  became 
bankrupt,  by  force  of  which  the  commission  attaches  upon  the  property  of  the 
bankrupt,  from  the  time  of  the  act  of  bankruptcy,  except  in  particular  cases.  It  then 
proceeds  to  provide  for  the  case  of  goods,  and  enacts,  "that every  direction,  order, 
bargain,  sale,  or  other  thing  done  by  the  assignees,  shall  be  good  and  effectual  in  law, 
to  all  intents,  constructions,  and  purposes,  against  the  bankrupt,  &c.  and  against  all 
other  person  or  persons  claiming  by,  from,  or  under  the  bankrupt,  by  any  act  or  acts 
had,  made,  or  done  after  such  person  shall  become  bankrupt."  Now  the  sheriff  does 
not  claim  in  any  way  connected  with  the  bankrupt.  He  is  the  public  officer  of  the 
law  executing  the  process  of  the  law,  and  not  within  this  provision.  By  the  statute 
of  Jac.  1  (1  Jac.  1,  c.  15,  s.  5),  a 'conveyance  to  children  by  a  bankrupt  is  void  as 
against  the  assignees ;  but  if,  while  in  the  possession  of  the  children,  the  property  be 
taken  by  the  sheriff,  the  sheriff  is  not  liable  in  trover ;  although,  if  the  doctrine  of 
relation  under  the  statute  of  Eliz  were  to  prevail  to  its  full  extent,  he  might  be  said 
to  claim  by,  from,  and  under  the  bankrupt,  and  therefore  to  be  liable  to  an  action. 
But  this  argument  does  not  rest  barely  upon  the  plain  construction  of  the  statute,  for 
the  case  of  Cooper  v.  Chifti/,  when  examined,  is  an  authority  in  support  of  it,  and  shews 
clearly,  that  the  .sheriff  is  not  liable,  unless  he  does  some  act  after  the  title  of  the 
assignees  is  complete.  In  that  case  the  .sale  by  the  .sheriff  was  after  the  assignment 
by  the  commissioners  to  the  assignees,  upon  which  ground  the  decision  proceeded. 
Lord  Mansfield  observed,  that  "  though  the  statutes  concerning  bankrupts  rescind 
all  contracts  and  executions  not  completed  before  the  act  of  bankruptcy,  and  vest  the 
property  of  the  bankrupt  in  the  assignees  by  relation,  in  order  to  an  equal  division  of 
his  estate  among  [107]  his  creditors ;  yet  they  do  not  make  men  trespassers,  or 
criminal  by  relation,  who  have  innocently  received  goods  from  him,  or  executed  legal 
process,  not  knowing  of  an  act  of  bankruptcy ;  that  was  not  necessary,  and  would 
have  been  unjust."  "The  injury  complained  of  by  this  action,"  he  proceeds,  "for 
which  damages  are  to  be  recovered,  is  not  the  seizure,  but  the  wrongful  conversion, ' 
the  sale  being  after  the  commission  and  assignment,  which  he  characterises  as  public 
and  notorious  in  the  neighbourhood.     "To  support  the  act,"  he  adds,  "the  taking  is 
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not  lawful ;  but  to  excuse  the  mistake  of  the  sheriff  through  unavoidable  ignorance, 
it  is  lawful :  or,  in  other  words,  the  relation  introduced  by  the  statutes  binds  the 
property ;  but  men  who  act  innocently,  at  the  time,  are  not  made  criminals  by 
relation  ;  and  therefore  they  are  excusable  from  being  punishable  by  action  or  indict- 
ment as  trespassers :  what  they  did  was  innocent,  and  in  that  sense  lawful ;  but  as  a 
ground  to  support  a  wrongful  conversion  by  sale  after  a  commission  publicly  taken  out, 
and  an  actual  assignment  made,  it  was  not  lawful." 

[Hullock,  B.  Suppose  the  goods  had  been  removed  by  the  sheriff,  but  not  sold, 
in  consequence  of  a  notice  from  the  assignees  after  the  commission  ;  in  that  case  the 
sheriff  would  have  been  liable,  although  he  did  not  act  after  the  commission.  U'yatt 
V.  Blades  (3  Campb.  396).] 

There  the  continuing  possession  of  the  sheriff  would  be  a  wrongful  conversion. 
He  is  bound  to  take  notice  of  the  commission.  But  here  no  act  was  done  after  the 
commission  issued.  The  case  of  Potter  v.  Starkie,  certainly  militates  against  this 
doctrine ;  but  that  case  was  decided  upon  a  supposition,  that,  in  Cooper  v.  Chitty,  the 
sheriff  was  considered  liable  in  trover  generally. 

The  argument  upon  the  second  objection  has  proceeded  upon  an  assumption  that 
the  deputy  bailiff  stood  in  [108]  the  same  relation  to  the  chief  bailiff  as  an  under- 
sheriff  to  his  principal.  No  evidence  in  the  case  warrants  such  a  conclusion,  for  the 
writ  is  directed  to  the  deputies,  and  it  is  more  probable  that  they  are  officers  whose 
acts  would  not  bind  their  principal,  than  officers  regularly  appointed  for  the  general 
execution  of  all  writs. 

Admitting,  as  a  general  proposition,  that  an  absolute  conveyance  of  all  the  property 
in  the  possession  of  any  one,  will  per  se  operate  as  an  act  of  bankruptcy,  it  does  not 
follow  that  the  same  consequence  is  to  result  from  a  defeasible  conveyance,  where  the 
party  conveying  has  other  property,  even  though  the  subject-matter  of  the  convey- 
ance may  be  essentially  necessaiy  to  the  trade  of  the  person  conveying.  In  the  first 
ease,  fraud  is  apparent  upon  the  instrument  itself,  for  there  can  be  no  division  of 
property  among  the  other  creditors;  Lato  v.  Skinner  {i  W.  Black.  996);  but  in  the 
second,  unless  a  fraudulent  preference  be  found  by  the  jury,  fraud  caimot  be  presumed. 
That  question  was  not  left  to  the  jury,  but  it  was  assumed  b}'  the  plaintiffs  throughout 
the  case,  that  the  conveyance  to  Harding  was  an  act  of  bankruptcy. 

[Hullock,  B.  To  bring  this  within  the  first  class  of  cases,  it  should  have  been 
shewn  that  the  conveyance  comprehended  all  the  property,  or  at  least  that  there  was 
but  a  colourable  exception.  If  there  were  other  property,  then  it  was  a  question  for 
the  jury,  whether  the  conveyance  was  a  fraudulent  preference.  I  know  of  no  case 
where  a  conveyance  of  part  of  a  man's  property  is  per  se  an  act  of  bankruptcy.] 

Cur.  adv.  vult. 

Alexander,  L.  C.  B.  This  was  an  action  brought  by  the  plaintiffs,  who  are  the 
assignees  of  bankrupts,  against  the  sheriff  of  Yorkshire,  the  chief  bailiff  and  deputy 
bailifl'  [109]  of  the  honor  of  Pontefract,  and  the  other  defendants,  who  are  judgment 
creditois  of  the  bankrupts,  to  recover  the  value  of  certain  goods  seized  and  sold  under 
a  writ  of  fieri  facias.  At  the  trial,  a  verdict  was  found  for  the  sheriff,  upon  the  ground 
that  he  was  not  interested  in  the  execution  of  the  process,  to  which  no  objection  is 
raised.  Against  the  other  defendants  the  plaintiffs  recovered  a  verdict,  and  a  rule 
nisi  having  been  obtained,  three  points  were  raised  in  argument  at  bar,  viz.  whether 
there  was  an  act  of  bankruptcy  by  the  assignment  to  Harding;  whether,  supposing 
an  act  of  bankruptcy  to  have  been  committed,  the  chief  bailiff  and  deputy  were  liable 
in  trover  for  executing  the  process,  and  seizing  and  selling  the  goods  before  the  com- 
mission issued,  without  notice  of  the  act  of  bankruptcy  ;  and  lastly,  whether,  if  there 
was  an  act  of  bankruptcy,  and  the  action  was  maint;iinable,  the  chief  bailiff  was  liable, 
he  not  having  participated  in  the  execution  of  the  process,  which  was  executed  by  his 
deputy,  without  any  particular  authority  from  him. 

The  view  which  the  Court  takes  of  the  first  question  will  render  it  unnecessary, 
upon  the  present  occasion,  to  pronounce  any  opinion  upon  the  two  last.  The  only 
act  of  bankruptcy  relied  on  is,  the  execution  of  the  instrument  bearing  date  the  31st 
December,  1825,  and  which  was  found  by  the  Jury  to  have  been  executed  before  the 
seizure.  This  is  an  assignment  of  certain  machinery  only,  and  does  not,  upon  the 
face  of  it,  import  that  it  is  an  assignment  of  all  the  property  of  the  bankrupts,  with  a 
colourable  exception  only ;  and  upon  that  ground  we  are  of  opinion,  that  it  does  not, 
upon  the  face  of  it,  amount  to  an  act  of  bankruptcy.     If  it  be  an  act  of  bankruptcy. 
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it  is  upon  the  ground  of  fraud  only,  in  the  sense  in  which  it  is  used  in  the  acts  of 
Parliament,  as  a  conveyance  for  the  purpose  of  gi'^^ng  a  fraudulent  preference  to  a 
particular  creditor.  By  fraudulent,  I  mean  a  security  contrarj'  to  the  policy  of  the 
bankrupt  laws,  which  are  intended  to  se-[110]cure  to  the  general  creditors  an  equal 
division  of  a  bankrupt's  estate.  Whether  it  was  or  was  not  so  given,  is  a  question 
for  the  jury,  to  be  collected  from  all  the  circum.stances  of  the  case.  We  do  not  lind 
that  that  question  was  submitted  to  their  consideration,  or  that  they  formed  any 
opinion  upon  the  intention  with  which  the  instrument  was  executed.  Upou  that 
ground  we  think  there  should  be  a  new  trial,  in  order  that  that  question  may  be  left 
to  the  Jury  :  and  we  feel  it  unnecessary  to  express  any  opinion  upon  the  other  points. 

HuLLOCK,  B.  It  must  be  part  of  the  rule  that  the  name  of  the  sheriff  be  struck 
out  of  the  declaration,  there  being  no  ground  whatever  for  suing  him. 

Rule  absolute  for  a  new  ti'ial — Costs  to  abide  the  event. 


CXJMMING,   Clerk  v.   Xayi.or.     Wednesday,    Feb.    6th,    1828. — The  Court  will  not 
change  the  venue  in  an  action  for  a  libel,  unless  upon  special  grounds. 

The  Court  refused  to  change  the  venue  upon  the  usual  affidavit  in  this  case,  which 
WHS  an  action  for  a  libel,  published  in  a  newspaper,  no  special  grounds  being  stated. (a) 

[111]  Petty  and  Another  v.  George  Smith  and  John  Smith.  Exch.  of  Pleas. 
Friday,  Feb.  8th,  1828. — A  venire  issued  against  one  of  several  partners,  who  is 
abroad,  for  a  separate  debt,  cannot  be  served  at  the  counting-house  of  the  partner- 
ship.— Where  a  quo  minus  issues  against  several  partners  who  are  jointly  liable, 
but  which  cannot  be  served  upon  one  partner,  who  is  abroad  ;  if  a  venire  issue 
against  that  partner,  it  may  be  served  at  the  counting-house  of  the  partnership, 
and  upon  his  non-appearance  a  distringas  may  be  executed  there. 

[Referred  to,  Kemp  v.  Sumner,  p.  406,  post.] 

On  the  25th  of  June,  1827,  a  venire  facias  ad  respondendum  issued,  at  the  suit  of 
the  plaintiffs,  against  the  defendant,  G.  Smith,  which  was  served  at  the  counting-house 
of  himself  and  the  other  defendant,  who  were  merchants,  carrying  on  business  in 
partnership  at  Liverpool;  the  defendant,  G.  Smith,  being,  at  the  time,  and  having 
been  for  several  months  previously,  abroad,  engaged  in  his  usual  commercial  pursuits, 
and  not  having  left  this  country  for  the  purpose  of  avoiding  the  service  of  the  process. 
After  an  alias  and  pluries  writ  of  venire  facias  ad  respondendum  had  been  sued  out, 
a  distringas  issued  upon  the  22ud  November,  upon  which  40s.  were  levied  at  the 
counting-house  of  the  defendant  and  his  co-defendant;  whereupon 

Manning,  in  the  last  Term,  on  behalf  of  J.  Smith,  obtained  a  rule  calling  upon  the 
plaintiffs  to  shew  cause  why  the  sum  so  levied  should  not  be  repaid,  with  costs. 
Against  which 

Parke  shewed  cause.  The  main  question  in  this  case  is,  whether  the  distringas 
is  taken  away  by  the  late  act  of  Parliament  (7  &  8  Geo.  4,  c.  71,  s.  5)  from  the  process 
of  venire  facias  ad  respondendum.  For  the  purposes  of  this  argument  the  words  of 
that  statute  are  the  same  as  those  in  the  statute  51  Geo.  3,  c.  124,  and  must  be  governed 
by  the  same  rules  of  construction.  In  Nicholson  v.  Bownass  (3  Price,  268),  and  Dwerry- 
house  v.  Graham  (ib.  n.),  the  latter  statute  was  held  to  be  an  enabling  and  not  a  dis- 
abling statute ;  and  the  Court  said,  that  although  the  distringas  could  not  be  used  as 
a  preliminary  step  for  the  purpose  of  entering  an  appearance  [112]  for  a  defenclant 
abroad,  and  then  carrying  on  the  suit  as  if  he  had  duly  appeared  ;  yet,  if  it  were  used, 
as  in  this  case,  only  for  the  purpose  of  compelling  an  appearance,  by  distraining  on 
the  defendant  until  he  should  appear,  there  was  no  reason  why  the  distringas  should 

(a)  In  general,  the  Courts  will  not  change  the  venue  in  actions  for  a  libel.  Pinhiey 
V.  Collins,  1  T.  R.  571.  See  Cliamld  v.  Clissohl,  id.  647.  Hoskins  v.  Ridway,  1  Tidd's 
Practice,  654.  But  if  the  writing  and  publication  be  both  confined  to  one  county, 
it  may  be  changed  into  that  county.  Freeman  v.  Norris,  3  T.  R.  306.  Kerry  v. 
Thorley,  i  Selw.  N.  P.  1038.  Avis  v.  Tayhr,  1  Tidd's  Practice,  654,  and  see  Metcalfe  v. 
Markham,  3  T.  R.  652,  and  Sandwich  v.  Miller,  Lofft,  210. 
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not  issue  in  the  usual  course.  The  case  of  Mmieij  v.  Strombom  (3  B.  &  P.  254)  is  an 
answer  to  another  objection  which  may  be  urged,  viz.  that  the  joint  partnership  effects 
cannot  be  taken  under  a  process  against  one  partner  only. 

Manning,  contra.  The  attention  of  the  Court  was  not  called,  in  the  cases 
cited,  to  the  provisions  of  the  statute  51  Geo.  4,  c.  124,  by  which,  "in  all  case.s,"  it 
is  enacted  that  no  writ  of  distringas  shall  issue.  It  is  difficult  to  say  how  this 
can  be  an  enabling  clause,  and  not  affect  the  ancient  practice  of  the  Court,  with 
reference  to  the  distringas.  The  process  of  distringas  is  founded  upon  a  contempt ; 
and  the  object  of  the  Legislature  was,  that  no  one,  who  had  not  been  guilty  of  a 
default,  should  be  subject  to  that  process.  Where  a  party  is  served  at  his  dwelling- 
house,  with  the  writ  of  venire  facias  ad  respondendum,  if  he  do  not  appear,  he  is 
guilty  of  contempt;  but  no  such  presumption  can  arise  where  the  defendant  is  out 
of  the  kingdom,  not  wilfully,  and  for  the  purpose  of  avoiding  the  service,  for  he  then 
has  no  opportunity  to  appear.  The  cases  cited  are  cases  of  joint  process.  This  is 
against  one  partner  only,  and,  therefore,  there  can  be  no  pretence  for  saying  that  a 
service  at  the  counting-house  of  the  two  is  sufficient.  As  before  stated,  the  process 
of  distringas  proceeds  upon  a  supposed  contempt,  upon  which  ground  it  was  decided 
in  Goldsmith  v.  Levy  (4  Taunt.  299) ;  Jordan  v.  Fello  (5  id.  703 ;  1  Marsh.  292) ;  Turner 
V.  Wall  (5  Taunt.  520);  and  Scott  v.  Gould  (4  Taunt.  156);  that  unless  [113]  the 
defendant  absents  himself  for  the  purpose  of  avoiding  the  process,  no  distringas  can 
issue. 

[Hullock,  B.  May  not  the  statute  be  construed  thus :  If  the  plaintiff  determines 
to  proceed  according  to  the  statute,  he  must  strictlj'  pursue  its  provisions ;  but  if  the 
object  be  to  get  the  money  according  to  the  ancient  course,  that  then  the  statute  does 
not  apply.] 

Parke  stated  that  a  difference  existed  in  the  practice,  with  respect  to  the  supposed 
contempt,  between  this  Court  and  that  of  the  Common  Pleas,  the  former  having  no 
process  upon  which  an  outlawry  could  be  founded  (see  Hmion  v.  Peake,  1  Price,  309), 
and  the  distringas  being  resorted  to  as  a  substitute  for  that  process. 

Cur.  adv.  vult. 

Alexander,  L.  C.  B.  We  have  considered  this  case,  and  are  of  opinion  that  the 
writ  of  venire  facias  ad  respondendum  was  not  duly  served,  inasmuch  as  the  proceeding 
is  against  that  defendant  only,  who  is  absent,  the  service  being  upon  his  partner,  at 
the  counting-house  of  the  two. 

Parke  stated  that  the  action  was  in  fact  against  the  two  partners  jointly,  and 
prayed  leave  to  file  a  further  affidavit  of  that  fact ;  which  was  granted. 

An  affidavit  was  accordingly  filed  ;  from  which  it  appeared  that  the  action  was 
commenced  for  a  partnership  debt ;  that  a  quo  minus  had  originally  issued  against 
the  two  jointly,  and  had  been  served  upon  J.  Smith  ;  and  that  G.  Smith  being  out  of 
the  country,  the  venire  facias  was  in  consequence  issued,  as  stated  in  the  affidavit 
filed  in  support  of  the  rule,  for  the  purpose  of  compelling  his  appearance.     Upon  this 

Manning  contended,  that  his  previous  argument  was  not  affected  by  these  additional 
facts;  and  submitted,  that  although  originally  the  plaintiffs  might  have  contem- 
plated, [114]  when  G.  Smith  should  have  entered  an  appearance,  to  declare  against 
the  two  for  a  partnership  debt,  yet  that  the  venire  being  against  him  alone,  they 
might  declare  for  a  separate  debt,  and  so  avoid  the  provisions  of  the  statute,  the 
venire  being  no  continuance  of  the  quo  minus,  the  latter  being  founded  upon  the 
former  writ. 

The  Master  certified  that,  under  the  circumstances  of  the  case,  the  plaintiffs  at 
their  election  might,  by  the  practice  of  the  Court,  issue  a  venire  against  the  two,  or 
against  G.  Smith  only. 

Per  Curiam.  It  is  not  disputed  that  the  quo  minus  was  against  both  the  defen- 
dants, and  that  that  writ  was  served  upon  J.  Smith.  The  venire  issued  against  his 
partner  only  for  the  purpose  of  compelling  an  appearance.  This  alters  the  facts  upon 
which  our  former  opinion  proceeded,  and  brings  this  within  the  cases  in  which  a  service 
like  the  present  has  been  supported.     The  rule  must  be 

Discharged. 
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Price  v.  Jones.  Exch.  of  Pleas.  Friday,  Feb.  8th,  1828.— No  objection  can  be 
taken  to  an  award,  upon  the  ground  of  a  mistake  in  point  of  law,  unless  the 
grounds  of  the  objection  appear  upon  the  award,  or  in  some  authentic  shape 
before  the  Court. 

On  a  former  day,  Gunning  obtained  a  rule  nisi,  to  set  aside  an  award,  upon  the 
ground  of  a  mistake  in  point  of  law  by  the  arbitrator.  The  objection  did  not  appear 
upon  the  face  of  the  award,  but  was  brought  before  the  Court  by  the  affidavits  tiled 
in  support  of  the  rule  ;  which  stated  that  the  arbitrator  had,  before  he  made  his  award, 
intimated  his  opinion  upon  the  law  of  the  case,  which,  it  was  contended,  was  erroneous. 

Patteson,  who  shewed  cause  against  the  rule,  contended  that  it  was  not  competent 
for  the  party  to  raise  an  objection  upon  a  question  of  law,  the  facts  to  warrant  which 
did  not  appear  upon  the  face  of  the  award,  and  were  not  [115]  stated  by  the  arbitrator 
for  the  purpose  of  taking  the  opinion  of  the  Court.  He  cited  Chace  v.  IVedmore  (13 
East,  3.57),  and  Richardson  v.  Nourse  (3  B.  &  Aid.  237),  in  which  cases  the  Court  of 
King's  Bench  had  refused  to  entertain  the  like  objection  upon  that  ground. 

Gunning,  contra,  insisted  thatjt  was  not  necessary  that  the  objection  should  appear 
upon  the  face  of  the  award,  it  being  sufficient  if  it  appeared  in  an  authentic  form  before 
the  Court;  and  relied  upon  Kent  v.  Ehtoh  (3  East,  18). 

Alex.\nder,  L.  C.  B.  It  is  of  importance  that  the  rules  which  prevail  in  Courts 
of  law  should  be  adhered  to,  and  that  it  should  not  be  allowed  to  a  party  to  object  to 
an  award,  unless  the  facts  which  raise  that  objection  appear  upon  the  face  of  the  award, 
or  at  least  in  some  authentic  shape  before  the  Court.  The  expression  hy  the  arbitrator 
of  his  opinion  upon  the  law  of  the  case,  before  he  made  his  award,  does  not  appear  to 
me  to  be  a  sufficient  reason  to  set  aside  this  award.  We  are  not  appiised  of  the  grounds 
upon  which  he  proceeded,  whether  upon  the  evidence  exclusively,  or  whether,  upon 
further  consideration,  he  altered  his  opinion  upon  the  law  of  the  case.  Where  the 
reasons  appear  upon  the  award  itself,  or  are  delivered  by  the  arbitrator  contempo- 
raneously with  the  award,  the  Court  are  enabled  to  perceive  the  exact  grounds  upon 
which  he  proceeded  ;  but,  in  a  case  like  the  present,  it  would,  in  my  opinion,  be 
dangerous  to  interpose. 

G.-VRROW,  B.,  concurred. 

HuLLOCK,  B.  I  am  of  the  same  opinion.  In  Kent  v.  Eldob,  the  arbitrator  deliveied, 
with  his  award,  a  paper,  upon  which  his  reasons  were  stated  :  that  was  considei'ed 
[116]  by  the  Court  as  part  of  the  award,  and  shewed  beyond  doubt  the  grounds  of 
the  arbitrator's  decision.  But  what  is  there  in  this  case  to  satisfy  the  Court  that  the 
arbitrator  proceeded  upon  a  mistaken  notion  of  the  law  ?  He  might  have  altered  his 
opinion  before  he  made  his  award,  or  he  might,  for  aught  that  appears,  have  proceeded 
upon  the  evidence  only. 

VauCtH.\N,  B.  I  am  of  the  same  opinion.  Nothing  could  be  more  dangerous  than 
to  permit  a  party  to  set  aside  an  award,  merely  upon  a  loose  expression  by  the  arbi- 
trator of  his  notion  of  the  law,  during  the  reference,  and  before  the  award  is  made. 

Rule  discharged,  with  costs. 

Paul,  Clerk  to  Trustees,  &c.  v.  Meek  and  Another.  Exch.  of  Pleas.  Saturday, 
Feb.  9th,  1828. — A  lessee,  who  executes  the  counterpart  of  a  lease,  cannot  dispute 
its  admissibility  in  evidence,  or  impeach  its  validity,  upon  the  ground  of  the 
original  not  being  properly  stamped. 

[Referred  to,  Hughes  v.  Clark,  1851,  10  C.  B.  905;  15  Jur.  430.] 

Debt  for  tolls.  The  first  count  of  the  declaration  stated,  that  on,  &c.,  by  indenture 
between  the  trustees  of  the  turnpike  road  of  the  first  part,  and  the  defendant  and  J.  S. 
of  the  second  part,  the  trustees  demised  the  tolls  to  the  defendants,  from  &c.  for  one 
year,  yielding  and  paying  to  the  trustees  £928  yearly,  by  equal  monthly  payments, 
&c.  The  second  count  was  for  money  had  and  received,  and  the  third  was  upon  an 
account  stated.  The  defendants  pleaded ;  first,  nil  debet ;  secondly,  an  eviction  of 
the  receipt  of  the  tolls ;  and  thirdly,  payment.     Upon  which  issues  were  joined. 

At  the  trial,  before  Littledale,  J.,  at  the  Gloucester  Summer  Assizes,  1827,  the 
plaintiffs  produced  a  counterpart  of  the  lease  of  the  tolls,  impressed  with  a  stamp  of 


856  PAUL   V.  MEEK  2  Y.  &  J.  117. 

11.  10s.  ;  upon  which  the  counsel  for  the  defendants  produced  the  original,  stamped 
with  a  stamp  of  11.  15s.,  and  [117]  objected  that  the  stamp  was  insutticient,  the  subject- 
matter  of  the  lease  being  an  hereditament ;  (a)  to  which  it  was  answered,  that  the  tolls 
in  question  were  not  hereditaments,  but  that  at  all  events  the  counterpart  had  a  stamp 
of  sufficient  value. (J)  The  learned  Judge  allowed  the  objection,  and  nonsuited  the 
plaintift',  giving  him  leave  to  move  to  enter  a  verdict  for  2031.  13s.  4d.,  if  the  Court 
should  think  the  objection  unfounded  The  lease  produced,  after  reciting  the  act  of 
Parliament  Ijy  which  the  tolls  were  created  for  a  limited  time,  granted  the  tolls, 
to"-ether  with  the  toll-houses,  toll-gates,  &c.  to  hold  the  tolls  to  the  defendants  for  one 
year,  at  the  rent  stated  in  the  declaration. 

Ludlow,  Serjeant,  in  pursuance  of  the  leave  granted  at  the  trial,  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  verdict  entei'ed  for  the 
plaintiH',  against  which 

Richards  (Kussell,  Serjeant,  was  with  him),  shewed  cause.  The  tolls  in  question 
are  hereditaments  within  the  meaning  of  the  act  of  Parliament ;  but  it  is  unnecessary 
to  consider  that  question,  for  the  toll-houses  are  included  in  the  demise,  and  are  clearly 
within  the  provisions  of  the  statute.  It  is  said,  however,  that  the  counterpart  is 
impressed  with  a  sufficient  stamp,  and  therefore  admissible,  even  though  the  original 
be  not.  The  counterpart,  if  the  original  had  not  been  produced,  would  have  been 
good  evidence,  because  it  would  have  been  presumed  that  the  original  was  properly 
stamped  ;  but  that  being  produced,  the  presumptioi  is  re-[118j-lHitted,  and  the 
counterpart  is  not  admi.ssible.     If  it  were  otherwise,  the  Legislature  might  be  defrauded. 

Ludlow,  Serjeant,  and  Philpot,  contra.  The  lessees  under  the  provisions  of  the 
statute,  by  which  the  tolls  are  demised,  are  entitled  to  the  use  of  the  toll-houses,  &c. 
for  the  purpose  of  collecting  the  tolls  ;  and  therefore,  the  toll-houses,  &c.  which  would 
have  passed,  had  they  not  been  included  in  the  demise,  cannot  affect  the  question, 
being  but  accessary  to  the  demise,  and  not  the  substantial  subject  of  it.  Tolls  which 
issue  from  real  visible  property  in  the  possession  of  the  proprietor  of  the  tolls,  are 
hereditaments;  Bex  v.  Nicholson  (12  East,  330);  but  where  there  is  no  hereditable 
estate  from  which  they  arise,  they  cannot  be  so- considered.  But  were  this  otherwise, 
still  the  counterpart  is  evidence.  If  it  were  but  secondary  evidence  it  could  not 
certainly  be  admissible,  unless  the  original  were  properly  stamped  ;  but  inasmuch  as 
the  plaintiff,  without  notice,  was  entitled  to  give  the  counterpart  in  evidence,  Burleigh 
v.  Stthhs  (5  T.  R.  465),  if  properly  stamped,  that  is  admissible  without  reference  to  the 
stamp  upon  the  original. 

Alexander,  L.  G.  B.  I  should  not,  were  it  necessary,  feel  much  difficulty  in 
forming  an  opinion,  whether  the  subject-matter  of  this  demise  is  or  is  not  an  heredita- 
ment within  the  meaning  of  the  act  of  Parliament ;  but  I  shall  deliver  my  opinion  upon 
the  other  ground,  viz.  whether  the  counterpart  which  the  plaintiff  produced  at  the 
trial,  and  which  was  impressed  with  a  stamp  of  11.  10s.,  was  sufficient  to  entitle  him 
to  a  verdict.  A  similai-  question  was  decided  by  Sir  Wm.  Grant,  in  a  case,  the 
name  of  which  I  do  not  i-emember,  and  which  is  not  reported  upon  this  point.  It  was 
a  bill  for  a  specific  performance,  in  which  the  plaintiff  stated  an  agreement,  [119] 
which  was  admitted  by  the  defendant  in  his  answer.  The  case  came  on  to  be  heard 
at  the  Rolls,  when  Sir  Samuel  Romilly,  who  was  of  counsel  for  the  plaintiff,  produced 
the  agreement,  without  adverting  to  the  circumstance  of  its  not  being  stamped.  I 
objected  upon  that  ground,  that  the  Court  would  make  no  decree  ;  to  which  it  was 
answered,  that  the  agreement  being  admitted  by  the  answer  might  be  read  from  the 
bill,  after  reading  the  admission  in  the  answer ;  against  which  I  protested  on  behalf  of 
the  defendant.  But  Sir  Wm.  Grant  said,  that  the  statute  did  not  alter  the  rules  of 
evidence,  and  that  it  was  competent  for  the  plaintiff  to  resort  to  the  agreement  as 
stated  in  the  bill  and  admitted  by  the  answer  ;  and  upon  that  ground  made  the  decree, 
although  the  agreement  was  not  stamped.  This  seems  to  me  to  be  a  parallel  case  with 
the  present.     By  executing  the  counterpart  the  defendants  are  estopped  from  objecting 

(a)  Schedule,  part  1,  55  Geo.  3,  c.  184.  Lease  or  tack  of  any  lands,  hereditaments, 
or  heritable  subjects,  at  a  yearly  rent,  without  any  sum  of  money  by  way  of  tine, 
premium,  or  grassum,  paid  for  the  same,  where  the  yearly  rent  shall  amount  to  £800, 
and  not  amount  to  £1000,  £6. 

(6)  Ibid.  And  for  the  counterpart  or  duplicate  of  any  other  lease  or  tack  whatso- 
ever, 11.  10s. 
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to  its  admissibility,  and  it  was  therefore  receivable  in  evidence  against  them.  I  think 
this  rule  should  be  made  absolute,  and  the  verdict  be  entered  for  the  plaintiff. 

G.^RROW,  B.     I  am  of  the  same  opinion. 

Hui.LOCK,  B.  I  concur  in  the  opinion  expressed  by  the  Lord  Chief  Baron,  and 
think  that  this  nonsuit  cannot  be  sustained.  Having  e-xecuted  the  counterpart,  the 
defendants  were  precluded  from  objecting  to  its  admissibility,  and  from  impeaching 
its  validity  by  producing  the  original  lease.  If  the  defendants  could  not  produce  it, 
it  was  not  necessary  for  the  plaintiffs  to  do  so.  That  has  been  decided  in  several 
cases.  In  JRoe  v.  Davis  (7  East,  363),  which  was  an  action  of  ejectment  upon  a  clause 
of  re-entry  in  a  lease,  on  non-payment  of  rent,  against  the  assignee  of  the  lease,  a 
counterpart  was  received  as  sufficient  evidence  of  the  [120]  holding  upon  that  condi- 
tion. There  the  defendant  was  not  the  original  lessee  :  but  the  learned  Judge,  at 
the  trial,  received  the  evidence,  and  Lord  Tenterden,  then  at  the  bar,  having  urged 
every  topic  against  its  admissibility,  the  ruling  of  the  learned  Judge  was  upheld. 
The  case  of  Burleigh  v.  Stibbs,  is  a  still  stronger  decision.  In  that  case  it  was  held, 
that  a  counterpart  of  an  indenture,  executed  by  the  defendant,  in  which  it  was  recited, 
that  one  Eider  had  put  himself  apprentice  with  the  defend mt,  was  sufficient  evidence 
against  the  defendant,  that  Rider  had  executed  the  other  part  of  the  indenture, 
although  the  declaration  proceeded  upon  the  indenture  executed  by  Rider.  It  seems 
to  me,  therefore,  that  this  counterpart  was  admissible  as  original  evidence,  and 
precluded  the  defendants  from  going  into  proof  of  the  original  lease ;  but  if  it  were 
not  properly  stamped,  it  would  be  admissible  for  no  purpose,  and  could  not  be 
received  to  impeach  the  validity  of  the  counterpart. 

Vaughan,  B.,  concurred,  and  the  rule  was  made 

Absolut*. 

Revenue  Branch. 

Rex  v.  Blunt.  Wednesday,  Jan.  23rd,  1828. — Where  an  interest  in  premises  leased 
for  lives,  and  for  a  further  term  of  years  after  the  decease  of  the  survivor,  had 
been  extended,  and  sold  by  the  sheriff  under  a  writ  of  venditioni  exponas,  but 
no  order  of  Court  had  been  obtained  for  the  sale  under  the  stat.  2-5  Geo.  3,  c.  35, 
the  Court  refused  to  confirm  the  sale  and  order  the  Remembrancer  to  execute 
a  conveyance  to  the  purchaser. 

A.  being  po.ssessed  of  certain  premises  for  the  lives  of  C.  and  D.,  and  for  the 
further  term  of  twent\'-one  years  next  after  the  decease  of  the  survivor,  subject  to 
the  pay-[121]  ment  of  a  j-early  rent,  by  indentures  of  lease  and  release,  between 
himself  of  the  first  part.  Blunt  of  the  second  part,  and  B.  of  the  third  part,  for  the 
considerations  therein  expressed,  at  the  request,  and  by  the  directions  of  Blunt, 
bargained,  sold,  assigned,  transferred,  and  set  over ;  and  Blunt  ratified  and  confirmed 
the  same  to  B ,  his  executors,  &c.,  for  the  two  lives,  and  after  the  decease  of  the 
survivor,  for  the  farther  term  of  twenty-one  years,  upon  trust  to  sell  the  premises, 
for  the  purpose  of  raising  a  certjiin  sum  due  to  B.,  and  to  pay  the  overplus  to  Blunt, 
or  as  he  should  appoint.  Two  years  afterwards,  Blunt  was,  by  incjuisition,  found  to 
be  indebted  to  the  Crown,  whereupon  an  extent  issued  against  his  estate  and  effects, 
and  he  was  found  by  the  Jury,  on  an  inquisition  taken  thereon,  to  be  possessed  of 
certain  goods  and  chattels,  and  also  to  be  entitled  to  the  residue  of  certain  monies  to 
arise  from  the  sale  of  the  premises  in  question.  Upon  this  finding  a  writ  of  venditioni 
exponas  issued  ;  in  obedience  to  which  the  sheritl  put  up  to  public  auction,  and  sold 
to  E.,  the  interest  of  Blunt  in  the  residue  of  the  monies  to  arise  from  the  premises  ; 
and  by  indenture,  reciting  the  several  matters  and  things  before  mentioned,  the 
sheriff  bargained  and  sold  &c.  to  E.  the  surplus  monies  to  arise  from  the  sale  of  the 
premises,  after  payment  of  the  principal  money  and  interest  secured  to  B.  Soon 
after  this  purchase,  E.  expended  a  large  sum  of  money  upon  the  premises,  but  doubts 
having  been  entertained  whether  the  sale  and  conveyance  ought  not  to  have  been 
through  the  King's  Remembrancer — 

Clarke,  on  the  behalf  of  the  Attorney-General,  (and  Duckworth  was  with  him), 
now  moved  that  the  sale  might  be  absolutely  confirmed  and  cariied  into  effect ;  that 
E.  might  be  declared  to  be  the  purchaser  of  the  premises,  and  that  the  King's 
Remembrancer  and  all  proper  parties  might  join  in  and  execute  to  E.,  or  as  he  should 
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direct,  a  deed  of  bargain  and  sale  of  the  said  premises,  to  be  settled  [122]  by  the 
King's  Eemembrancer.  He  stated,  that  the  mistake  had  originated  in  the  interest 
of  Blunt  in  the  premises  having  been  treated  as  a  leasehold  for  years  only  ;  but  that 
although  regularly,  under  the  provisions  of  the  stat.  25  Geo.  3,  c.  35,  an  order  of 
Court  ought  to  have  been  obtained  for  the  sale  of  the  property,  and  the  conveyance 
should  have  been  made  by  the  King's  Remembrancer,  it  was  competent  for  the  Court 
to  rectify  the  mistake.  And  he  cited  Bex  v.  Bmjd,{a)  and  Rex  v.  Adam,{h)  as 
authorities  for  that  proposition. 

HuLLOCK,  B.  The  question  is,  whether  the  Court  has  any  jurisdiction  in  this 
case.  At  common  law,  land  could  not  be  sold,  it  could  only  be  seized  by  a  writ  of 
levari  facias,  under  which  the  rents  alone  were  receivable ;  but  under  that  writ  it 
could  not  be  sold.  The  25  Geo.  3,  c.  35, (c)  [123]  however,  enabled  the  Crown  to  sell 
the  lands  of  a  debtor  seized  under  an  extent,  but  a  motion  must  be  made  to  the  Court 
for  that  purpose,  upon  which  the  Court  may  order  the  lands  to  be  sold  ;  and  then,  after 

(a)  Rex  V.  Boyd.  Extent  and  inquisition,  12  Mar.  1797.  29th  May,  1800,  usual 
order  for  sale.  On  the  27th  Februaiy,  1801,  the  Attorney-General  moved,  stating 
that  before  the  order  for  sale  by  the  Remembrancer  had  been  granted  by  the  Court, 
the  defendant,  or  his  assignees,  in  June  1799,  had  sold  the  premises  by  auction  ;  and 
prayed  the  confirmation  of  the  sale,  and  that  the  Remembrancer  might  convey  :  which 
was  granted. 

{b)  Bex  V.  Adam.  Crown  debt,  contracted  1817,  defendant  died  1823;  in  1824, 
the  defendant's  devisees  or  executors,  after  an  inquisition  on  a  writ  of  diem  clausit 
extremum,  entered  into  a  contract  for  the  sale  of  certain  premises  by  private  contract. 
On  the  10th  June,  1826,  the  Attorney-General  moved  to  confirm  the  sale,  and  that 
the  Remembrancer  might  be  ordered  to  convey  the  premises  :  which  was  ordered. 

(c)  Sect.  1,  enacts,  "that  it  shall  and  may  be  lawful  to  and  for  his  Majesty's  Court 
of  Exchequer,  and  the  same  Court  is  hereby  authorised,  on  the  application  of  his 
Majesty's  Attorney-General,  in  a  summary  way,  by  application  to  the  same  Court,  to 
order  that  the  right,  title,  estate,  and  interest  of  any  debtor  to  his  Majesty,  his  heirs 
and  successors,  and  the  right,  title,  estate,  and  interest  of  the  heirs  and  assigns  of 
such  debtor,  in  any  lands,  tenements,  or  hereditaments  which  have  been,  or  shall 
hereafter  be  extended  under  and  by  virtue  of  any  such  writ,  or  diem  clau.sit  extremum 
as  aforesaid,  or  so  much  thereof  as  shall  be  sufficient  to  satisfy  the  debt  for  which  the 
same  shall  have  been  so  extended,  shall  be  sold  in  such  manner  as  the  said  Court  shall 
direct,  and  that  when  a  purchaser  or  purchasers  shall  be  found,  the  conveyance  of  the 
lands,  tenements,  or  hereditaments,  so  desired  to  be  sold,  shall  be  made  to  the 
purchaser  or  purchasers  by  his  Majesty's  Remembrancer  in  the  said  Court  of 
Exchequer,  or  his  deputy,  under  the  direction  of  the  said  Court,  by  a  deed  of  bargain 
and  sale  to  be  inrolled  in  the  same  Court;  and  that  from  and  after  the  making  of 
such  conveyance,  and  the  inrolment  thereof  as  aforesaid,  the  bai'gainee  or  bargainees 
in  such  conveyance,  and  his  or  their  heirs,  executors,  administrators,  and  assigns, 
shall  have,  hold,  and  enjoy  the  lands,  tenements,  and  hereditaments  therein  com- 
prised, for  his  and  their  own  respective  use  and  benefit,  not  only  against  the  extent 
of  the  Crown,  but  also  against  such  debtor  of  the  Crown,  or  the  surety  or  sureties 
for  such  debtor,  and  all  persons  claiming  under  such  debtor,  or  the  surety  or  sureties, 
unless  by  a  title  paramount  to  and  available  in  law  against  such  extent  as  aforesaid  ; 
and  all  monies,  which  shall  become  payable  from  any  such  purchaser  or  purchasers 
as  aforesaid,  shall  be  paid,  accounted  for,  and  applied  towards  the  discbai'ge  of  the 
debt  due  to  the  Crown,  and  of  all  costs  and  expences  which  shall  be  incurred  by  the 
Crown  in  enforcing  the  payment  of  such  debt  in  such  manner  as  the  said  Court  of 
Exchequer,  shall  from  time  to  time  order  and  appoint ;  and  if,  after  payment  of  the 
whole  debt  to  the  Crown,  and  of  all  costs  and  expences  incurred  in  enforcing  the  pay- 
ment thereof,  there  shall  be  any  surplus  of  the  monies  arising  from  any  such  sale,  the 
said  surplus  shall  belong  to  the  same  person  or  persons  as  "would  be"  entitled  to  the 
lands,  tenements,  or  hereditaments  .sold,  if  there  had  not  been  a  sale  thereof,  and 
shall,  accordingly,  be  paid  to  such  person  or  persons  under  the  order  and  direction 
of  the  said  Court  of  Exchequer,  upon  motion  or  petition  to  the  said  Court,  to  be  made 
upon  such  notice  to  the  Crown,  and  to  be  supported  by  such  affidavits  or  other  proofs, 
as  to  the  said  Court  shall  from  time  to  time  seem  just  and  reasonable."  The  second 
section  empowers  the  Court  to  order  the  production  of  title  deeds. 
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the  order  for  the  sale  has  been  complied  with,  the  King's  Remembrancer  makes  the 
conveyance  to  the  purchaser  as  of  course.  No  order  for  the  sale  of  the  property  has 
been  made  in  this  instance  ;  and  I  have  diligently  searched  the  authorities  upon  the 
subject,  and  have  found  no  case  which  can  au-[124]-thorize  the  Court  to  interfere 
under  such  circumstances.  The  writ  to  the  sherift"  communicated  to  him  no  right  to 
sell  this  species  of  property  ;  but  he  was  authorized  to  sell  the  goods  and  chattels 
onlv  ;  how  then  can  the  Court  confirm  his  act  I 

Alrx.ander,  L.  C.  B.  The  cases  cited  bear  no  analogy  to  the  present,  and  it  is 
therefore  unnecessary  to  consider  whether  the  course  which  the  Court  there  adopted, 
was  sanctioned  by  the  statute.  I  am  clearly  of  opinion  that  we  have  no  power  to 
interfere. 

The  other  Barons  concurred,  and  the  application  was  refused. 

The  King  v.  Winstanley.  Revenue.  Friday,  Feb.  8th,  1828. — A  sale  by  auction, 
by  a.ssignees  of  a  bankrupt,  of  the  absolute  interest  in  an  estate  in  fee,  which  is  in 
mortgage,  is  not  liable  to  the  auction  duty. 

[Affirmed,  1  C.  &  J.  434.] 

Scire  Facias  on  an  auctioneer's  bond,  in  the  sum  of  £500.  The  bond  and  condition, 
which  were  in  the  usual  form,  were  set  out  on  oyer,  the  condition  being,  that  the 
defendant,  having  been  licensed  as  an  auctioneer,  should,  within  six  weeks  after  each 
and  every  sale  by  auction,  deliver  to  the  proper  person  appointed  to  receive  the  same, 
an  exact  and  particular  account  in  writing  of  the  total  amount  of  the  money  bid  at 
each  sale,  of  the  several  articles,  lots,  &c.  sold,  and  the  price  of  each  and  every  such 
article,  lot,  &c.  and  should,  at  the  same  time,  pay  the  auction  duty  in  respect  thereof, 
according  to  the  true  intent  and  meaning  of  the  several  acts  of  Parliament  in  that 
behalf.  The  defendant  then  pleaded  performance  of  the  condition  of  the  bond,  in  the 
terms  of  the  condition.  The  Attorney-General  replied,  that  the  defendant  being  an 
auctioneer,  after  the  making  of  the  bond,  and  during  the  continuance  of  his  licence, 
to  wit,  on  &c.,  at  &c.,  sold  by  [125]  auction  certain  estates  at  &c.,  and  that  a  large 
sum  of  money,  to  wit  &c.,  was  bid  at  the  said  sales  ;  and  assigned  as  the  first  breach, 
that  the  defendant  did  not,  within  six  weeks  after  such  sales,  deliver  &c.  an  account 
in  writing  &c  ,  contrary  to  the  condition  of  the  bond  ;  and  secondly,  that  the  defendant 
did  not,  within  six  weeks  next  after  such  sales,  &c.,  make  payment  of  the  auction  duty 
due  to  his  Majesty  in  respect  thereof.  Issue  was  joined  upon  the  first  breach.  The 
defendant,  as  to  the  second  breach,  rejoined,  that  the  said  several  estates  in  the 
replication  mentioned  sold  by  him  by  way  of  auction,  were  the  estates  of  one 
Claughton,  which  estates  had  been  by  him  conveyed  to  divers  persons  by  way  of 
mortgage,  for  securing  sums  of  money  advanced  by  them,  the  equity  of  redemption 
being  in  Claughton.  That  the  estates  had  been  conveyed  by  Claughton,  none  of  the 
incumbrancers  being  parties  to  the  deed,  to  trustees,  upon  certain  trusts  stated  in  the 
rejoinder,  to  pay  oft"  the  incumbrances,  and  to  divide  the  residue  equally  amongst  the 
creditors  of  Claughton.  That  a  commission  of  bankruptcy  afterwards  issued  against 
Claughton,  under  which  certain  persons  were  appointed  as.signees,  and  that  the  several 
estates  so  sold  by  the  defendant  by  way  of  auction,  were  sold  by  order  of  the  assignees 
under  the  commission,  for  the  benefit  of  the  creditors  of  Claughton,  and  with  the  consent 
of  the  trustees.  The  Attorne3'-General  sur-rejoined,  that  the  defendant  sold  by  way  of 
auction  the  whole  of  the  interest  in  the  said  estates,  &c.  as  well  of  the  mortgagees  and 
incumbrancers,  as  of  the  trustees  under  the  trust-deed,  and  other  than  the  interest  of 
and  belonging  to  the  estate  of  Claughton,  without  distinguishing  any  of  such  interests 
at  the  time  of  the  sale,  &c.,  and  did  not  pay  the  auction  duty  in  respect  thereof,  &c. 
General  demurrer  and  joinder. 

Patteson,  in  support  of  the  demurrer.  The  question  raised  by  this  record  is, 
whether  the  auction  duty  is  pay-[126]-able,  in  respect  of  .sales  by  auction  of  the  real 
estates  of  bankrupts,  which  are  mortgaged ;  a  question  similar  to  that  determined  in 
The  King  v.  Ahhoil  (3  Price,  178) :  and  it  is  for  the  purpose  of  reviewing  that  decision, 
coupled  with  the  late  act  of  Parliament  (6  Geo.  4,  c.  16,  s.  98),  that  this  record  is 
brought  before  the  Court.  The  decision  in  The  King  v.  Abbott  turned  upon  the  stat. 
19  Geo.  3,  c.  56,  s.  15;  the  question  in  this  case,  however,  depends  upon  the  con- 
struction of  the  98th  section  of  the  6  Geo.  4,  c.  16,  which  enacts,  that  all  sales  of  any 
real  or  personal  estate  of  any  bankrupt  or  bankrupts,  shall  not  be  liable  to  any  auction 
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duty.  This  differs  in  some  respects  from  the  former  enactment,  which  exempted  from 
auction  duty  such  estate  and  effects  of  bankrupts  only  as  were  sold  by  order  of  the 
assignee  or  assignees  of  any  commission  of  bankrupt.  C'oare  v.  Creed  (2  Esp.  699)  is 
the  first  case  which  occurred  upon  this  subject.  That  was  an  action  of  assumpsit, 
brought  against  an  auctioneer  to  recover  the  amount  of  a  deposit  on  the  sale  of  an 
estate :  the  plaintiff  was  moi'tgagee  of  the  estate,  and  the  mortgagor  having  become 
a  bankrupt,  the  estate  was  sold  in  pursuance  of  an  order  made  by  the  Lord  Chancellor, 
by  which  it  is  directed  that  all  the  estates  of  the  bankrupt  are  to  be  sold  before  the 
commissioners.  Part  of  the  deposit  was  paid  into  Court  by  the  defendant,  who 
claimed  to  deduct  the  residue  for  the  auction  duty  and  for  his  trouble ;  and  the 
question  was,  whether  the  auction  duty  was  payable  in  respect  of  the  estate  sold  by 
the  mortgagee,  and  whether  it  was  part  of  the  bankrupt's  estate.  Lord  Kenyon  was 
of  opinion,  that  the  estate  was  liable  to  the  auction  duty,  and  directed  the  Jury  to 
find  a  verdict  for  the  defendant.  The  sale  in  that  case  was  not  effected  in  conse- 
quence of  a  particular  order  of  the  Lord  Chancellor,  but  in  pursuance  of  a  general 
regulation,  applicable  to  all  bankruptcies ;  and  the  opinion  of  the  Court  must  have 
pro-[127]-ceeded  upon  the  ground,  that  inasmuch  as  the  estate  was  sold  by  the 
direction  of  the  mortgagee,  the  stat.  19  Geo.  3,  c.  56,  s.  15,  which  exempted  such 
sales  only  as  were  made  by  order  of  the  assignees,  did  not  apply.  In  The  King  v. 
Abholl,  certain  estates  were  mortgaged  for  a  term  of  one  thousand  years,  by  a  person 
who  afterwards  became  bankrupt,  and  the  whole  estates  were  sold  absolutely  by  order 
of  the  as.signees.  The  Court  held,  that  the  auction  duty  attached  upon  the  whole  ; 
but  that  decision  was  evidently  founded  upon  a  misconception  of  the  statute,  and  is 
not  borne  out  hy  the  reasons  upon  which  it  proceeded.  The  intention  of  the  Legis- 
lature was  to  increase  the  fund,  which  would  ultimately  be  divisible  amongst  the 
general  creditors  under  the  commission.  Now,  that  being  so,  no  possible  case  can  be 
imagined  in  which,  by  the  payment  of  the  auction  duty,  the  general  fund  will  not  be 
decreased.  If,  for  instance,  the  produce  is  more  than  sufficient  to  satisfy  the  incum- 
brance, the  surplus  payable  to  the  assignees  and  divisible  amongst  the  creditors,  will, 
if  the  auction  duty  be  payable,  be  decreased  to  that  amount.  Again,  if  the  estate 
produce  the  e.xact  sum  secured  upon  it,  plus  the  auction  duty,  if  that  be  paid,  no 
residue  can  be  received  for  the  benefit  of  the  creditors.  And  so,  if  there  be  a  deficiency, 
that  deficiency  is  proveable  under  the  general  estate  of  the  bankrupt,  and,  if  the 
auction  duty  be  payable,  will  be  increased  to  that  amount.  It  was  said  in  that  case, 
that  the  moitgagor  had  not  the  property  in  the  estate,  but  that  it  was  vested  in  the 
mortgagee.  That  is  a  misconception  of  the  interest  of  the  mortgagee  ;  for,  although 
it  is  true  that  the  mortgagee  has  in  law  the  absolute  legal  estate,  yet  in  equity  he  is 
but  the  trustee  for  the  mortgagor,  subject  to  his  charge  upon  the  estate  ;  and,  if  the 
estate  be  available  foi'  a  larger  sum  than  the  debt  secured,  he  derives  no  benefit  from 
that  surplus.  Suppose  the  assignees,  instead  of  selling  the  estate  absolutely,  had  sold 
the  equity  of  ledemption  only,  with  a  condition,  that  the  purchaser  [128]  should  pay 
off  the  incumbrance,  no  auction  duty  would  have  been  payable,  for  nothing  would 
have  been  sold  but  the  estate  of  the  bankrupt.  So  if  they  had  redeemed  the  estate 
before  sale,  no  duty  would  have  been  payable.  But  for  what  reason  should  they  be 
compelled  to  borrow  money  to  pay  oft'  the  incumbrance,  when,  by  the  sale  of'  the 
whole  estate,  including  the  interest  of  the  moi-tgagee,  the  same  object  is  attained. 
If  they  are  to  sell  the  equity  of  redemption  only,  instead  of  being  beneficial,  the 
enactment  would  be  prejudicial  to  the  estate,  for  the  interest  under  such  circumstances 
would  pi'oduce  much  less  than  its  real  value.  But  it  was  said,  why  should  the  mort- 
gagee be  benefited?  If  it  could  be  shewn  that  the  mortgagee  was  liable  for  the 
auction  duty,  that  argument  might  apply  ;  but  as  the  duty  is  paid  from  the  proceeds 
of  the  estate,  or,  where  these  are  not  sufficient,  from  the  effects  of  the  bankrupt  he 
can  derive  no  benefit  except  where  those  effects  are  not  sufficient  to  pay  20s.  in  the 
pound,  and  then  only  at  the  expense  of  the  general  creditors.  Again,  that  case  was 
assimilated  to  the  case  of  a  tenancy  in  common,  the  whole  interest  being  sold  upon 
the  bankruptcy  of  one.  The  two  cases  have  not  the  slightest  resemblance  :  upon  the 
bankruptcy  of  one  tenant  in  common,  his  interest  only  would  be  sold,  and  would  not 
be  liable  to  the  auction  duty  ;  but  that  would  be  no  reason  for  the  exemption  of  others. 
[Hullock,  B.  There  is  no  reason  why  a  tenant  in  common  should  not  be  liable 
to  the  auction  duty.  He  could  not  recoup  himself  out  of  the  estate  of  the  bankrupt, 
whereas  a  mortgagee  may.] 
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So,  it  was  likened  to  a  reversion  in  the  bankrupt,  and  a  sale  of  the  whole  estate ; 
but  those  are  distinct  interests,  perfectly  unconnected  with  each  other. 

The  question  is  not  touched  by  the  trust  deed,  which  makes  no  difference  between 
the  parties ;  for  the  incumbrancer  being  no  party  to  it,  the  estate  still  remains  the 
[129]  estate  of  the  bankrupt.  IFallwi/n  v.  Voutts  (3  Mer.  707).  It  was  clearly  the 
object  of  the  Legislature  to  increase  the  estate  of  the  bankiupt  and  to  protect  it  from 
all  diminution,  directly  or  indirectly  ;  and  were  it  to  be  held,  under  such  circum- 
stances, that  the  auction  duty  was  payable,  that  obvious  intention  would  be  defeated. 

Walton,  for  the  Crown.  Admitting  the  intention  of  the  Legislature  to  be,  to 
increase  the  funds  of  the  bankrupt  for  the  benefit  of  the  creditors,  this  case  does  not 
come  within  the  provisions  of  the  act  of  Parliament,  which  applies  only  where  the 
interest  of  the  bankrupt  alone  is  disposed  of.  The  incumbrance  may  be  available  to 
the  full  value  of  the  estate  ;  and  it  could  never  be  the  intention  of  the  Legislature, 
that,  under  colour  of  selling  the  interest  of  the  bankrupt,  a  superior  interest  should 
be  disposed  of  without  paying  the  auction  duty,  when,  it  must  be  admitted  that,  had 
the  mortgage  only  been  sold,  the  auction  duty  would  have  attached.  The  incum- 
brancer and  bankrupt  have  distinct  and  separate  estates  in  the  property,  either  of 
which  may  be  sold  independently  of  the  other ;  and  if,  by  the  sale  of  both  jointly, 
the  auction  duty  can  be  evaded,  wherever  the  parties  collude,  the  Revenue  may  be 
defrauded.  The  King  v.  Abbott,  is  a  distinct  authority  in  favour  of  the  Crown,  and 
does  not  stand  alone ;  for,  in  Coare  v.  Creed,  Lord  Kenyon  decided,  under  the  same 
circumstances,  that  the  auction  duty  was  payable. 

Patteson  replied. 

Alexander,  L.  C.  B.  Had  it  not  been  for  the  case  of  The  King  v.  Abbott,  which 
has  been  relied  upon  by  the  counsel  for  the  Crown,  I  confess  that  I  should  not  have 
entertained  the  slightest  doubt  upon  this  subject.  That  [130]  decision,  however, 
occurred  before  the  late  act  of  Parliament,  and  may,  on  that  ground,  I  hope,  be 
distinguished  from  the  present  case. 

I  apprehend  that  the  intention  of  the  Legislature  was,  by  this  provision,  to  pi'Otect 
an  insolvent  estate,  which  intention  is  so  expressed,  that  the  mere  circumstance  of 
the  property  being  sold  under  a  commission  of  bankruptcy  is  conclusive.  We  are  not 
at  liberty  to  enquire  whether  this  be  one  of  those  bankruptcies  of  which  we  sometimes 
hear  in  this  great  Metropolis,  which  are  concocted  by  persons  in  good  circumstances, 
for  the  mere  purpose  of  collecting  their  debts.  We  cannot  enquire  whether,  in  the 
result,  there  may  or  may  not  be  a  surplus  fund,  or  whether  this  provision  in  favour 
of  a  bankrupt  estate,  maj-  eventually  operate  for  the  benefit  of  the  bankrupt  or  the 
body  of  his  creditors  generally.  Although  aware  that  cases  of  that  description  may, 
and  do  frequently  occur,  the  Legislature  has  not  thought  proper  to  make  any  provision 
for  them,  the  single  requisite  to  bring  the  case  within  the  exemption  being,  that  it 
should  be  a  bankrupt  estate,  and  that  the  property  should  be  sold  under  a  commission 
of  bankruptcy.  For  my  own  part,  I  cannot  imagine  any  case  at  all  resembling  that 
stated  upon  this  record,  in  which  it  is  not  for  the  benefit  of  the  bankrupt's  estate  that 
this  exemption  should  attach.  I  can  imagine  no  case,  and  none  has  been  suggested 
in  the  argument,  in  which,  by  the  payment  of  the  auction  duty,  the  estate  of  a  bank- 
rupt will  not  be  lessened.  The  payment  of  the  auction  duty  must  quacunque  via 
data  be  a  charge  upon  the  estate,  by  which  the  general  balance  divisible  among  the 
creditors  will  be  diminished.  Suppose  the  estate  is  sold  generally,  the  mortgagee  is 
not  bound  to  join  in  the  conveyance,  but  the  assignees  must  pay  the  principal,  interest, 
and  costs  out  of  the  fund  which  would  otherwise  go  into  the  bankrupt's  estate  ;  and 
in  that  case,  therefore,  by  this  provision  the  bankrupt's  estate  is  benefited.  If  the 
mortgagee  does  join  in  the  sale,  [131]  which  produces  sufficient  to  satisfy  the  security, 
still  the  assignees  must  pay  him  his  principal,  interest,  and  costs.  And  so,  if  the  sale 
does  not  produce  enough  to  pay  off'  the  mortgage,  the  produce  of  the  sale  must  go  in 
satisfaction  of  the  principal,  interest,  and  costs,  as  far  as  it  will,  and  the  residue  will 
be  a  debt  against  the  bankrupt's  estate.  Thus,  in  every  view  of  the  case  stated  upon 
this  record,  it  is  clear,  that  the  auction  duty  must  eventually  come  out  of  the  bank- 
rupt's estate  ;  and  therefore  the  exemption  from  that  payment  is  an  advantage  to  the 
estate,  and  a  benefit  to  the  creditors  generally,  which  it  was  the  object  of  the  Legis- 
lature to  furnish.  It  seems  indeed  to  be  admitted  by  the  argument,  that  this  clause 
of  exemption  does  apply,  if  the  auction  duty  be  paid  out  of  the  bankrupt's  estate. 
There  is  much  of  the  reasoning  in  the  case  of  The  King  v.  Abbott,  in  which  I  cannot 
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concur.  The  cases  of  a  tenant  in  common  and  of  a  remainder-man  appear  to  me  to 
have  no  relation  whatsoever  to  this  subject.  But  I  speak  with  great  diffidence  and 
caution,  when  I  remember  who  the  leained  Judges  were,  who  made  use  of  those 
arguments.  If  an  estate  be  sold  with  the  assent  of  a  tenant  in  common  or  of  a 
remainder-man,  they  can  have  no  claim  whatever  on  the  proceeds  of  that  sale  beyond 
their  particular  interests,  but  it  is  not  so  in  the  case  of  a  mortgagee  He  is  entitled, 
if  the  security  be  insufficient,  to  revert  to  the  mortgagor  for  payment.  The  words 
of  this  exemption  are  clear  and  applicable  to  every  sale  of  a  bankrupt's  estate.  The 
object  of  that  exemption  is,  to  procure  as  large  a  divisible  fund  as  possible.  Under 
these  circumstances,  I  am  clearly  of  opinion,  that  the  auction  duty  is  not  payable  in 
respect  of  this  sale. 

The  other  Barons  concurred. 

Judgment  for  the  defendant. 

[132]  The  King  v.  Tregoning  and  Others  (Claiming  under  an  Extent  issued 
against  S.  Gould).  Revenue.  Friday,  Feb.  8th,  1828. — Calicoes  in  the  white, 
frame-marked,  the  property  and  manufacture  of  third  persons,  in  the  hands  of 
the  printer,  are  not  liable  to  seizure  under  an  extent  for  bygone  duties  due  from 
the  printer,  by  virtue  of  the  stat.  28  Geo.  3,  c.  37,  s.  21,  the  printer  not  being 
the  maker  or  manufacturer,  within  the  meaning  of  that  act. — Quaere,  whether 
printed  calicoes,  the  property  of  third  persons,  in  the  hands  of  the  printer,  are 
liable  to  seizure  under  an  extent  for  duties  in  respect  of  those  goods,  due  from 
the  printer,  by  virtue  of  stat.  28  Geo.  3,  c.  37,  s.  21. 

This  was  a  claim  made  by  the  defendants  for  three  hundred  and  fifty-nine  pieces 
of  muslin,  seized  under  an  extent  issued  against  Gould,  a  calico  printer.  The  cause 
was  tried  at  the  Sittings  after  Easter  Term,  on  the  5th  June,  1827,  before  the  Lord 
Chief  Baron,  when  a  verdict  was  found  for  the  Crown,  subject  to  the  opinion  of  the 
Court  on  the  following 

Case  : — "On  the  30th  May,  1826,  an  extent  on  behalf  of  his  Majesty  issued  against 
Gould,  an  entered  calico  printer,  for  a  debt  of  32-551.  Is.  2d.,  charged  on  him  for  excise 
duties  on  calicoes  printed,  painted,  stained,  and  dyed  by  him  in  Great  Britain,  between 
the  5th  day  of  April  and  the  30th  day  of  May,  1826.  Upon  the  extent,  by  an 
inquisition  taken  before  the  sheriff  of  Middlesex,  the  10th  day  of  June,  1826,  Gould 
was  found  to  be  then  possessed,  as  of  his  own  proper  goods  and  chattels,  (amongst 
other  things),  of  six  hundred  pieces  of  muslin,  which  were  accordingly  seized  by  the 
sheriff',  and  returned  into  his  Majesty's  Court  of  Exchequer.  To  this  extent  the 
present  defendants  pleaded,  claiming  as  their  own  property  eighty-five  pieces  of  white 
cambric  muslin,  and  two  bundled  and  seventy-four  pieces  of  white  muslin,  part  of  the 
above-mentioned  six  hundred  pieces  of  muslin  ;  and  they  traversed  Gould  being 
possessed,  as  of  his  own  goods,  of  the  said  muslin  so  claimed,  as  found  by  the  said 
inquisition.     Whereupon  issue  was  joined. 

"  The  questions  made  at  the  trial  arose  upon  the  application  of  the  excise  laws, 
and  particularly  of  the  statute  28  Geo.  3,  c.  37,  s.  21,  to  the  facts  hereinafter  .stated. 
That  statute,  (sect.  21),  after  reciting  that  it  is  expedient  that  all  goods  and 
commodities,  for  or  in  respect  whereof  any  duty  [133]  of  excise  is  by  law  imposed ; 
and  also,  the  materials,  preparations,  utensils,  and  vessels  in  the  custody  of  the  maker 
or  makei'S,  manufacturer  or  manufacturers  of  such  goods  and  commodities  respectively, 
for  the  purpose  of  making  or  manufacturing  such  goods  and  commodities  respectively, 
should  be  subject  and  liable  to  the  duties  of  excise  in  arrear  and  owing  from  time  to 
time  by  such  maker  or  makers,  manufacturer  or  manufacturers,  and  also  subject  to  all 
fines,  penalties,  and  forfeitures  incurred  by  such  maker  or  makers,  manufacturer  or 
manufacturers,  relating  to  his,  her,  and  their  trade  or  business,  enacts,  '  that  all  goods 
and  commodities,  for  or  in  respect  whereof  any  duty  of  excise  is  by  law  imposed, 
and  all  materials,  preparations,  utensils,  and  vessels  in  the  custody  of  the  maker  or 
makers,  or  manufacturer  or  manufacturers  of  such  goods  or  commodities  respectively, 
or  in  the  custody  or  possession  of  any  person  or  persons  to  the  use  of  or  in  trust 
for  such  maker  or  makers,  or  manufacturer  or  manufacturers,  shall  be  subject  and  liable 
to,  and  the  same  are  made  chargeable  with,  all  the  duties  of  excise  in  arrear  and  owing, 
from  time  to  time,  from  or  by  such  maker  or  makers,  or  manufacturers  or  manu- 
facturers, for  or  iu  respect  of  any  such  or  the  like  goods  and  commodities  respectively, 
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so  made  or  manufactured  by  him,  her,  or  them,  and  shall  also  be  subject  to  all  fines, 
penalties,  and  forfeitures  incurred  by  such  maker  or  makers,  manufacturer  or  manu- 
facturers, or  other  person  using  any  work-house,  warehouse,  or  other  place  to  such 
maker  or  makers,  manufacturer  or  manufacturers,  for  any  offence  against  any  act  or 
acts  of  Parliament  relating  to  the  duties  on  such  or  the  like  goods  or  commodities ; 
and  that  it  shall  and  may  be  lawful  in  all  such  cases  to  levy  such  fines,  duties,  and 
penalties,  and  use  such  proceedings  as  may  lawfully  be  done  in  relation  to  such  goods 
and  commodities,  in  case  the  debtors  or  offenders  were  the  true  and  lawful  owners 
thereof.' 

[134]  "  The  claimants  were  warehouse-men  and  copartners,  residing  in  the  city  of 
London,  and  had  been  in  the  habit  of  employing  the  Crown  debtor,  Gould,  an  entered 
calico  printer,  in  printing  white  muslin  and  cotton  goods  for  hire.  At  the  time  of 
issuing  the  extent  three  hundred  and  twenty-nine  pieces  of  calico,  with  respect  to 
which  the  question  arose,  (the  claim  to  the  residue  of  the  said  three  hundred  and 
fifty-nine  pieces  being  given  up),  were  in  the  hands  of  the  Crown's  debtor,  having 
been  received  by  him  from  the  claimants  for  the  purpose  of  being  printed.  It  was 
proved  by  an  excise  otScer  that  the  following  is  the  method  used  by  the  excise  officers 
under  the  excise  laws,  for  ascertaining  and  charging  the  duties  payable  on  printed 
calicoes  prior  to  any  process  of  printing.  The  calico  printer  produces  to  the  excise 
officer  the  pieces  of  muslin  in  the  white,  marked  with  the  name  of  the  maker  or  owner, 
and  the  quality  of  the  goods  being  printed  upon  the  pieces  respectively.  The  officer 
then  marks  each  of  the  pieces  with  a  stamp  called  the  fiame-mark,  denoting  the  pro- 
gressive number,  length,  and  breadth  of  the  piece,  and  the  year  when  so  impressed. 
The  officer  then  inserts,  in  an  official  book  called  the  white  book,  divided  in  columns 
for  the  purpose,  the  particulars  of  each  stamp,  and  the  date  when  brought.  That  is 
the  commencement  of  the  charge  of  duty  and  the  source  from  whence  the  charge 
arises,  and  the  goods  are  from  that  time  considered  as  part  of  the  entered  trader's  stock. 
The  goods  when  printed  are  again  produced  to  the  officer,  who,  having  ascertained 
the  length  and  breadth  of  each  piece  from  the  entry  previously  made  in  the  white 
book,  impresses  upon  each  piece  another  stamp,  which  is  called  a  charge-stamp  or  seal. 
If  any  of  the  goods  which  have  been  stamped  with  the  frame-mark,  and  entered  in 
the  white  book,  are  not  produced  to  the  officer  to  be  stamped  with  the  charge-stamp, 
they  are  charged  with  duty  as  missing  calicoes  ac-[135]-cording  to  the  entry  in  the 
white  book ;  but  if  they  are  afterwards  produced  within  four  or  five  months,  they  are 
charged  when  printed,  and,  if  they  remain  on  the  entered  premises,  are  not  charged 
until  printed.  It  is  the  practice  to  pay  the  duty  to  the  excise  collector,  at  the  next 
settling-day  subsequently  to  the  affixing  the  charge  stamp  or  seal,  excepting  in  the 
case  of  calicoes  taken  away  after  being  frame-marked  without  being  printed,  or  missing 
calicoes  aft-er  being  frame-marked,  in  which  case  the  duties  are  still  paid  upon  the 
entries  in  the  white  book. 

"The  following  was  admitted  to  have  been  the  state  in  which  the  goods  in 
question  were  at  the  time  of  issuing  the  extent : 

Pieces, 
"dumber   of   pieces   frame-marked,  printed,  and   stamped   with    the 

charge-stamp,  or  seal            ......  29 

Number  of  pieces  frame-marked  and  printed,  but  not  stamped  with 

the  charge-stamp  or  seal       ......  24 

Number  of  pieces  frame-marked,  but  not  printed  or  charge-stamped  .  269 

Number  of  pieces  not  frame-marked    .....  7 


Pieces  .  .  .       329 

"  It  was  also  admitted  that  the  Crown's  debtor  had  been,  for  the  last  ten  years, 
an  entered  printer,  printing  calicoes  for  hire,  and  had  not,  during  that  time,  printed 
goods  of  his  own  weaving,  but  only  the  goods  of  other  people. 

"  The  questions  for  the  consideration  of  the  Court  were  ;  First,  Whether  the  above- 
mentioned  three  hundred  and  twenty-nine  pieces  of  calico,  or  any  of  them,  being  in 
the  state  described,  and  in  the  possession  of  the  entered  printer,  were  liable  to  be 
seized  under  the  extent  for  the  excise  duties  charged  upon  him  and  unpaid.  Secondly, 
Whether  the  Crown's  debtor,  being  only  a  printer  of  calicoes  for  hire,  came  within  the 
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description  of  ;i  maker  or  manu-[136]-facturer  of  the  goods  in  his  possession,  within 
the  meaning  of  the  excise  laws ;  and  Thirdly,  whether  these  calicoes,  not  being  the 
property  of"the  Crown's  debtor,  could  be  seized  as  such,  under  the  extent  and  inquisi- 
tion, which  were  in  the  common  form  ;  the  verdict  being  to  be  entered  for  the  Crown 
or  the  defendants,  according  to  the  opinion  of  the  Court  upon  these  questions ;  and 
the  special   case  to  be   put  into   the  form  of  a  special  verdict,  if  the  Court  shall 

think  fit."  .       .       ,     ,       ^     , ,  .      ,  , 

Walton,  for  the  Crown.  The  principal  question  ,is,  whether  Lrould  is  the  maker 
or  manufacturer  of  these  goods  within  the  meaning  of  the  statute  referred  to  in  the 
case.  The  printer  is  an  entered  trader,  under  the  immediate  survey  of  the  excise, 
and  by  whom  alone  the  duty  is  payable.  The  statute  43  Geo.  3,  c.  69,  enacts  that 
the  duties  on  printed,  stained,  painted,  and  dyed  goods,  shall  be  paid  by  the  printer, 
stainer,  painter,  or  dyer  thereof.  Under  this  statute,  therefore,  he  is  treated  as  the 
maker  and  manufacturer,  and  must  be  so  also  with  reference  to  the  other  statute.  Upon 
calicoes  in  the  white  no  duty  attaches,  they  become  printed  cottons  by  the  manu- 
facture of  the  printer,  after  which  the  duty  is  payable,  and  who  therefore  is  the 
manufacturer.  Although  it  may,  in  some  cases,  operate  as  a  hard  measure  that  the 
goods  of  one  man  should  be  taken  to  pay  the  debts  of  another,  yet  such  a  system  is 
attended  with  many  advantages  to  the  trader.  The  security  of  the  property  induces 
the  Crown  to  give  credit  to  the  entered  trader,  who  is,  in  consequence,  enabled  to 
manufacture  at  a  lower  rate  than  if  prompt  payment  were  required. 

If  Gould  is  the  maker  or  manufacturer,  the  Crown  is  entitled  to  seize  all  these 
goods  for  arrears  of  duties  due  from  him.  They  are  not  seized  as  being  themselves 
liable  to  duties,  although  such  as  have  gone  through  the  process  of  printing  come 
within  that  description,  but  for  [137]  arrears  of  duties  only.  By  the  statute  referred 
to,  not  only  the  goods  and  commodities  themselves,  but  the  materials,  utensils,  and 
vessels  are  made  liable  to  seizure.  Cottons  in  the  white  are  clearly  materials.  Stracy 
V.  Huhe  (Dougl.  416),  Attorrmj-Gencral  v.  Senior  (ib.),  Bex  v.  Fowler  (ib.).  In  The 
Attorney-General  v.  Belts,  malt,  which  was  sent  from  the  premises  of  the  trader  in  the 
west  of  England  to  London,  as  a  security  for  money  advanced  to  the  trader,  was  seized 
by  the  Crown  for  arrears  of  duty,  and,  after  argument  upon  a  special  case,  the  property 
was  given  up  to  the  Crown,  and  the  lien  upon  it  destroyed,  under  the  provisions  of 
the  statute  now  in  question. 

[HuUock,  B.  All  those  cases  proceeded  upon  the  ground  that  the  duties  were  in 
arrear  from  the  maker  and  manufacturer  Once  establish  that  the  printer  is  the 
maker  or  manufacturer  in  this  case,  and  the  liability  of  the  goods  will,  as  it  appears  to 
me,  necessarily  ensue.] 

Parke,  contra,  was  stopped  by  the  Court. 

Clarke,  who  was  with  \\  alton,  suggested  that  the  hands  of  the  Crown  could  not 
be  amoved  from  those  goods  which  had  undergone  the  process  of  printing,  and  upon 
which  the  duty  had  attached. 

Alexander,  L.  C.  B.  I  have  not,  from  the  commencement  of  the  argument, 
entertained  any  doubt  whatever  upon  this  question.  The  argument  proceeds  upon 
what,  to  my  mind,  is  an  alarming  proposition,  viz.  that  the  provisions  of  this  act, 
which,  it  is  admitted,  applies  only  to  duties  in  arrear  from  the  person  who  is  the 
makei'  or  manufacturer,  attach  upon  goods  of  which  another  person  is  the  maker  or 
manufacturer,  and  make  them  liable  for  the  debt  of  one  who  happens  to  have  them  in 
a  process  of  ma-[138J-nufacture  only,  not  merely  for  the  debts  due  in  respect  of 
duties  incuried  upon  the  particular  goods,  but  for  all  fines,  penalties,  and  forfeitures 
incurred  by  that  person,  called,  for  the  purpose  of  the  argument,  the  maker  or  manu- 
facturer. But  it  is  contended  that,  for  the  purposes  of  this  act,  the  printer  is  the 
maker  and  manufacturer  of  these  goods,  likening  this,  as  I  conceive,  to  the  familiar 
case  of  the  maker  of  a  picture,  who  is,  of  course,  he  who  spreads  the  colours  upon  the 
canvass,  which  produce  the  impression  upon  the  mind,  and  not  the  man  upon  whose 
canvass  the  picture  is  painted.  There  is,  however,  no  resemblance  whatever  between 
the  two  cases.  The  maker  and  manufacturer  of  these  goods,  according  to  the  plain 
sense  and  common  understanding  of  those  words,  is  he  who  manufactures  the 
articles  upon  which  the  print  is  impressed.  If  the  Legislature  had  meant  to  give 
a  lien  upon  them,  that  would  have  been  expressed  clearly  ;  for  the  Court  must  presume, 
that,  when  the  Legislature  intends  to  disturb  the  common  understanding  of  mankind, 
such  intention  will  be  expressed  in  distinct  language.     He  who  merely  puts  the  stamp 
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upon  the  goods,  is  not  the  maker  or  manufacturer,  within  the  common  meaning  of 
these  words,  upon  the  plain  construction  of  which  I  can  entertain  no  doubt. 

Garrow,  B.  It  is  the  duty  of  this  Court,  the  Court  of  Exchequer,  to  take  care 
of  his  Majesty's  Revenue,  and  to  preserve  entire  all  the  rights  and  privileges  of  the 
Crown.  The  penner  of  this  act  of  Parliament  thought  that  he  had  done  enough  to 
protect  the  duties  due  to  the  Crown,  by  adding  to  the  personal  responsibility  of  the 
trader  the  liability  of  his  goods  in  all  the  stages  of  manufacture,  while  they  remained 
upon  his  premises,  and  still  further,  so  long  as  they  should  be  in  the  hands  of  any 
person  or  persons  whatsoever  in  trust  for  him.  If  the  maker  incurs,  by  virtue  of  what 
the  law  has  imposed  upon  the  article  of  which  he  is  the  manufac-[139]-turer,  a  certain 
debt  to  the  Crown,  his  goods  are  held  in  satisfaction  of  that  del^t,  in  preference  to  all 
other  obligations  and  debts,  and  for  that  purpose  may  be  followed  in  whosesoever 
hands  they  happen  to  be.  But  the  argument  to-day  is,  not  only  that  goods  are  liable 
for  the  debts  of  the  original  manufacturer,  but  that,  having  passed  into  the  hands  of 
another  person,  who  is  merely  the  printer  for  hire,  and  takes  in  the  goods  of  others 
for  hire,  and  may  incur  debts  to  any  amount  that  may  be  stated  for  duties  that  are 
permitted  to  be  in  arrear  for  any  period  of  time,  they  are  also  liable,  not  for  the  debt 
of  the  owner,  but  for  all  the  arrears  of  duties  due  from  the  printer  in  respect  of  other 
goods,  the  propertj'  of  other  individuals.  Can  the  maker  of  the  goods  be  liable  to  the 
pains  and  penalties  and  fines  applicable  to  cases  that  may  be,  by  this  strange  argument, 
connected  with  the  goods  so  manufactured.  Unless  I  can  find  some  other  words  in 
the  act,  to  shew  that  he  who  is  to  impart  by  his  stamp  something  to  make  the  goods 
more  marketable  than  they  were  before,  is  the  maker  of  the  goods  that  have  passed 
through  the  loom  of  another,  I  cannot  think  that  this  case  for  the  Crown  can  be  sus- 
tained, and  should  think  it  extremely  alarming  if  such  a  doctrine  could  prevail. 

HuLLOCK,  B.  I  am  of  the  same  opinion.  The  only  question  is,  whether  the  debt 
payable  by  the  printer,  is  to  be  paid  out  of  the  goods  belonging  to  the  maker  of  the 
article.  In  order  to  arrive  at  a  conclusion  in  favour  of  the  Crown,  it  must  be  shewn 
that  the  printer  is  the  manufacturer,  because,  if  he  be  not,  ex  concessis  this  statute 
does  not  apply.  There  is  no  common-law  light  in  the  Crown,  to  seize  the  goods  of 
one  person  in  pa}'ment  of  the  debt  due  from  another ;  and  therefore  the  question  is, 
is  the  printer  the  maker  of  these  goods  1  It  appears  to  me,  that  the  statute,  by  which 
the  duty  is  imposed,  considered  that  some  other  person  was  the  maker  before  the  duty 
attach-[140]-ed.  Goods  made  of  particular  materials  are,  if  printed,  subjected  to 
particular  duties.  Those  duties  are  to  be  paid  by  the  printer ;  and  if  the  Legislature 
had  intended  that  the  property  upon  which  the  printing  was  to  be  done,  was  to  be 
liable  for  such  duty,  that  should  have  been  clearly  expressed.  I  believe  there  is  no 
statute  later  than  the  2'Sth  Geo.  3,  which  has  reference  to  this  claim.  In  order  to 
make  the  goods  liable  within  the  meaning  of  that  act,  this  person  must  be  the  manu- 
facturer ;  that  statute  enacts,  that  all  goods  and  commodities,  for  or  in  respect  whereof 
any  duty  of  excise  is  by  law  imposed,  and  all  materials,  preparations,  utensils,  and 
vessels  in  the  custody,  not  of  the  printer,  but  in  the  custody  of  the  maker  or  manu- 
facturer of  such  goods  and  commodities  respectively,  or  in  the  custody  or  possession 
of  any  person  or  persons  to  the  use  of,  or  in  trust  for,  such  maker  or  manufacturer, 
shall  be  subject  and  liable  to  be  seized.  It  is  upon  the  construction  of  that  part  of 
the  clause,  that  the  cases  which  were  shortly  adverted  to  in  Douglas's  Reports  are 
founded.  Those  cases  proceeded  upon  the  ground  of  the  goods  seized  being  the 
property  of  the  maker,  and  in  the  custody  of  some  person  in  trust  for  him.  But  can 
it  be  predicated  here  that  these  articles  are  in  the  possession  of  this  person  as  the 
maker  1  If  not,  the  argument  falls  to  the  ground.  The  goods  are  only  liable  to  the 
duty  by  making  the  person  in  whose  possession  they  are  a  manufacturer;  if  you  fail 
in  doing  that,  the  Crown  has  no  more  right  to  seize  them  for  this  debt  than  it  has  to 
seize  the  goods  of  any  person  in  this  Court.  I  am  not  prepared  to  say  that  incon- 
veniences may  not  result  from  this  decision  ;  but  the  Court  can  arrive  at  no  other, 
upon  the  sound  construction  of  this  act  of  Parliament.  If  it  is  inconvenient,  there 
will  be  no  injustice  in  making  the  articles  liable  in  specie  for  the  amount  of  such 
duties  ;  but  the  Legislature  have  not  so  said.  I  think  there  ought  to  be  judgment 
for  the  defendant. 

[141]  VAUGH.A.N,  B.  I  perfectly  concur  in  the  judgment  that  has  been  expressed  by 
the  Court,  and  am  clearly  of  opinion  that  this  party  must  bo  proved  to  be  a  maker  or 
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manufacturer,  before  the  goods  can  be  liable  in  his  hands.  No  view  can  be  taken  of 
this  act  of  Parliament,  upon  which  he  can  be  so  considered. 

Judgment  for  the  defendant. 

Feb^gth. — Alexander,  L.  C.  B.  We  have,  since  yesterday,  considered  this  ca.se, 
and  feel  the  importance  of  the  suggestion  ofTered  by  Mr.  Clarke.  We  think  it  possible 
that  the  Crown  may  have  a  just  claim  on  so  many  of  these  goods  as  have  gone  through 
the  entire  process  of  printing.  The  printer  would  have  a  lien  upon  them,  and  the 
Crown  through  that  lien  may,  independently  of  the  act  of  Parliament,  have  a  right 
against  those  goods,  for  the  duties  in  respect  of  them.  We  thought,  at  the  time, 
that  the  extent  had  issued  only  in  respect  of  other  and  by-gone  duties,  due  from 
Gould,  and  that  there  was  no  claim  for  duties  in  respect  of  these  specific  goods.  If 
the  case  can  be  put  into  any  shape,  so  as  to  secure  these  duties  to  the  Crown,  it  will 
be  a  satisfaction  to  the  Court. 

It  was  subsequently  arranged  by  consent  between  the  parties,  that  the  defendant 
should  pay  the  duties  in  respect  of  the  twenty-nine  pieces  which  had  been  frame-marked, 
printed,  and  stamped.  Upon  the  lesidue  of  the  claim  the  verdict  was  entered  for 
the  defendant;  and  the  Court  refused  to  turn  the  case  into  a  special  verdict  upon  the 
application  of  the  Solicitor-General. 


[142]  Ex  PARTE  Hodgson,  Clerk  of  the  Peace  of  Cumberland.  Revenue.  Monday, 
Feb.  11th,  1828. — The  duplicate  of  fines,  issues,  amerciaments,  and  forfeited 
recognizances,  required  to  be  delivered  into  the  Exchequer  by  the  clerk  of  the 
peace,  under  the  statute  3  Geo.  4,  c.  46,  s.  14,  must  be  delivered  in  on  oath. 

The  clei'k  of  the  peace  of  Cumberland  having  been  amerced  for  not  delivering 
into  the  Exchequer  a  duplicate  of  fines,  issues,  amerciaments,  and  forfeited  recogniz- 
ances, pursuant  to  the  statute  3  Geo.  4,  c.  46,  s.  14 — 

Brougham  obtained  a  rule  to  shew  cau-se  why  the  amerciament  should  not  be 
discharged,  upon  an  affidavit,  that  the  duplicate  had  been  duly  delivered,  but  had 
been  returned,  because  it  was  not  sworn  ;  upon  which  it  had  been  sworn  before  a 
justice  of  the  peace  for  the  county  of  Cumberland,  and  re-delivered.  He  contended 
that  the  statute  4  &  5  W.  &  M.  c.  24,  s.  5,  which  recjuired  a  return  upon  oath,  had 
been  repealed  by  the  late  act  (3  Geo.  4,  c.  46). 

Parke,  on  behalf  of  the  Attorney-General,  now  shewed  cause.  The  question  for 
the  opinion  of  the  Court  is,  whether  clei'ks  of  the  peace  are  not  still  bound  to  make 
their  I'eturns  upon  oath,  pursuant  to  the  statute  4  &  5  W.  &  M.  c.  24,  s.  .5.  The 
22  &  23  Car.  2,  c.  22,  directs  all  clerks  of  the  peace,  &c.  to  return  into  the  Exchequer 
estreats  of  all  fines,  &c.  forfeited  at  the  quarter  sessions  annually,  on  or  before  the 
second  Monday  after  the  morrow  of  All  Souls.  No  oath  is  imposed  by  this  statute ; 
but  the  4  &  5  W.  &  M.  c.  24,  which  makes  the  former  act  perpetual,  directs  that 
all  estreats  shall  be  returned  on  oath,  and  prescribes  the  form  of  the  oath  to  be 
taken.  Anterior  even  to  the  statute  of  Charles,  the  course  of  the  Exchequer  has 
been,  that  estreats  should  be  returned  on  oath  ;  and  orders  are  to  be  found  from  time 
to  time  enforcing  that  prac-[143]-tice.(o)     It  is  clear,  therefore,  that,  independently 

(a)  Among  the  orders  of  Trinity  Term,  in  the  2nd  year  of  the  reign  of  King  James 
the  Second,  in  the  book  of  orders  of  the  Court  of  Exchequer,  on  the  Lord  Treasurer's 
Kemembrancer's  side,  there  is  found  as  follows,  (that  is  to  say) : 

"  Sabbati  5to  Junii. 
"  Whereas  by  an  order  made  in  this  Court,  in  Easter  Term,  in  the  fifthe  year  of 
the  reigne  of  his  late  Maj""  King  James  the  First,  bv  the  Eight  Honorable  the  Eai'le 
of  Dorsett,  Lord  High  Treasurer  of  England,  S'  Julius  Cesai',  Kn',  Chancellor  and 
Under  Treasurer  of  the  saide  Court,  S''  Thomas  Flemraing,  Kn',  Lord  Chiefe  Barron, 
and  l.iy  the  reste  of  the  then  Barrons  of  this  Court,  with'the  consent  and  privity  of 
the  cheife  and  principal!  officers  thereof,  upon  good  and  due  examination  had,  it 
appeared  that  his  Maj'^'  had  not  been  heretofore  soe  well  and  truly  answered  of  the 
green  wax  of  this  Court  as  he  should  or  ought  to  have  been,  partly  in  that  some 
officers  and  clerks,  to  whom  it  hath  appertained,  had  not  att  all  times  soe  duely,  justly, 
and  fully  charged  and  estreated  it  into  this  Court  of  Excheq"'  as  they  ought  to  have 
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of  the  late  act,  these  returns  must  be  delivered  in  on  oath.  [144]  That  act  does  not 
touch  the  question.  The  3  Geo.  4,  c.  46,  repeals  so  much  only  of  the  statute  of 
Car.  2,  as  relates  to  fines,  &c.  forfeited  at  the  quarter  sessions,  and  also  such  part  of 
the  act  4  &  5  W.  &  M.  as  makes  perpetual  the  provisions  of  the  statute  22  &  23  Car.  2, 
and  directs  a  duplicate  or  certiticate  to  be  returned  annually  in  Michaelmas  Term, 
by  clerks  of  the  peace,  &c.  of  all  estreats  into  the  Exchequer.  By  this  statute  the 
4  &  .5  W.  &  M.  is  not  repealed  entirely,  but  such  part  only  as  makes  the  former 
act  perpetual :  and  therefore  the  provision  respecting  the  oath  remains  in  force.  In 
fact,  all  the  sessions  estreats  since  the  late  act  have  been  returned  on  oath,  with 
the  exception  of  those  for  the  county  of  Cumberland.  A  justice  of  the  peace  has  no 
power  to  administer  the  oath  ;  and  therefore  the  estreats,  which  have  been  re-delivered, 
must  be  considered  as  if  no  oath  had  been  taken. 

Patteson,  in  support  of  the  rule.  It  is  true  that  the  act  [145]  of  W.  &  M.  which 
imposes  the  obligation  of  an  oath  is  not  repealed  in  terms,  but  it  will  be  sufficient 
for  the  argument  if  it  be  repealed  in  substance.  The  oath  required  by  that  act 
applied  to  returns  under  previous  acts  of  Parliament,  which  being  repealed,  the  oath 
which  applied  to  those  acts  only  must  in  effect  be  repealed  also.  By  the  second 
section  of  the  3  Geo.  4,  c.  46,  the  clerk  of  the  peace  is  required  to  copy  on  a  roll 
the  lines  &c.,  imposed  or  forfeited  at  the  general  or  quarter  Sessions,  and  to  send 
a  copy  of  the  roll,  with  the  writ  of  distringas  &c.,  to  the  sheriff  &c.,  according  to 
the  form  prescribed  in  the  statute ;  and,  before  he  delivers  the  roll  to  the  sheriff,  he 
is  required  bv  the  third  section  to  make  oath  before  a  justice  of  the  peace  to  the 
correctness  of  the  copy.     Having  made  an  oath  to  the  truth  of  the  copy,  no  further 

done,  and  partly  in  that  the  inferior  ministers  of  this  Court,  after  the  estreates  had  been 
brought  in,  had  been  negligent  and  remiss  in  theire  places  and  especially  in  that  some 
accomptants,  as  sherriffes  and  bayliffes  of  libertys,  had  not  fully  answered  in  this 
Court  upon  theire  accounts,  all  that  belongeth  to  his  Maj''',  so  justly  and  truely,  nor 
soe  diligently  and  carefully  endeavored  to  collect  and  leavy  the  same,  as  by  oath  and 
duty  they  were  bounden,  whereby  his  Maj"'  had  been  not  only  heretofore  defrauded 
of  a  greate  part  of  his  revenue  that  way,  but  offenders  greatly  incouraged  and 
imboldened  in  their  offences,  contemts,  and  misdemeanors,  to  his  very  greate  prejudice, 
and  to  noe  small  hinderance  to  the  common  good  and  wealth  of  this  realme,  in  that 
the  penaltys  and  forfeitures  imposed  and  due  for  offences  committed  had  not  lieen 
from  time  to  time  theretofore  soe  duely  laide  upon  them  as  they  ought  to  have  been, 
nor  soe  truely  levyed  upon  them  as  they  had  deserved,  but  had  been  sometimes 
sinisterly  and  uuduely  concealed,  withdrawn,  omitted,  delayed,  compounded  for,  and 
discharged,  without  lawful  warrant,  by  the  fraude,  deceipt,  and  corruption  of  .some 
of  the  ministers  aforesaide,  to  whom  the  due  prosecution,  chargeing,  estreating 
leavying,  and  answering  thereof  appertained :  for  remedy  whereof,  and  in  what  may 
be  to  prevent  these  misdemeanors  and  deceipts  for  time  to  come,  it  was,  amongst 
severall  other  things  therein  contained,  ordered,  that  the  clerke  that  maketh  out 
the  estreats  of  both  benches  att  Westm'',  and  which  attends  the  Puisne  Judges  that 
bring  the  estreats  into  this  Court,  and  all  clerks  of  assize,  clerkes  of  the  peace,  clerkes 
of  the  markett,  and  all  other  clerkes  that  bringe  in  any  estreates  into  this  Couit,  or 
theire  deputys  exercesing  theire  offices,  shall,  upon  the  delivery  in  of  the  estreates, 
take  theire  corperall  oath  in  open  Court  of  Exchequer  to  this  effect,  that  the  same 
estreates  be  duely  and  truely  made  up,  and  that  all  fines,  issues,  forfeitures,  amercia- 
ments, and  other  penalties,  which  were  sett,  imposed,  lost,  or  forfeited,  and  in  right 
and  due  course  ought  to  bee  estreated,  to  the  best  of  his  knowledge  and  understanding 
are  therein  conteined,  and  that  in  the  same  estreates  are  conteined  all  such  fines  as 
have  been  sett,  and  imposed,  and  paide  into  that  Court,  out  of  which  the  estreates 
are  made,  and  to  whose  hands  they  were  paide,  and  when,  without  any  wilfull  or 
fraudulent  omission,  misnosmer,  defect,  delay,  or  concealment,  any  way  on  his  part 
or  otherwise  to  his  knowledge  :  and  whereas  the  same  oath  hath  been  for  some  yeares 
last  past  omitted  to  be  tiiken  of  the  respective  officers  therein  mentioned,  in  manifest 
breach  of  the  .saide  order,  whereby  his  Maj''^'  revenue  hath  been  prejudiced,  and  the 
subjects  abused,  and  justice  much  obstructed ;  it  is  therefore  this  day  ordered  by  this 
Court,  that  all  parts  of  the  saide  recited  order  herein  above  mentioned  shall  be 
revived,  and  that  the  same  be  hereafter  duely  observed  by  all  officers,  ministers, 
and  other  persons  therein  concerned.  "Per  Cukiam." 
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oath  can  be  required  with  respect  to  the  duplicate  delivered  into  the  Exchequer  under 
the  fourteenth  section  of  the  same  statute. 

Alexander,  L.  C.  B.  It  does  not  appear  to  me  that  the  section  which  imposes 
the  obligation  of  another  oath  alio  intuitu,  in  any  way  evidences  the  intention  of  the 
Legislature  to  repeal  the  oath  required  by  the  previous  statute.  If  that  be  so,  the 
previous  act  is  still  subsisting,  for  it  is  admitted  that  it  is  not  repealed  in  terms  ;  and 
therefore  this  return,  as  formerly,  must  be  made  on  oath,  and  in  the  form  prescribed. 

Garrow,  B.,  concurred. 

HuLLOCK,  B.  When  this  rule  was  obtained,  it  was  stated  distinctly,  that  the 
previous  acts  were  repealed  by  the  late  statute ;  but,  unfortunately,  it  turns  out  upon 
reference  to  the  act,  that  the  clause  of  the  statute  4  &  5  W.  &  M.,  which  imposes  the 
oath,  is  not  repealed.  Where  then  is  the  law  which  can  authorize  this  Court  in  saying 
that  the  oath  is  no  longer  required.  The  oath  required  [146]  by  the  late  act  applies 
only  to  the  roll  of  fine%  &c.,  which  is  to  be  delivered  to  the  sheriff  for  certain  purposes. 
The  sheriti''s  return  is  made  to  the  Sessions,  and  by  the  clerk  of  the  peace  transmitted 
to  the  Treasury.  In  addition  to  this,  the  clerk  of  the  peace  is  required  to  send  a  copy 
of  the  roll  into  this  Court.  The  oath  which  he  takes  before  delivering  the  copy  to 
the  sheriff,  cannot  excuse  him  from  swearing  to  the  correctness  of  the  return  which 
he  makes  to  this  Court.  The  two  are  diverso  intuitu,  and  the  one  cannot,  in  my 
opinion,  dispense  with  the  other.  I  am,  therefore,  of  opinion,  that  the  statute  of 
W.  &  M.  is  still  in  force,  and  that  the  return  must  be  made  on  oath. 

Vaughan,  B.,  was  of  the  same  opinion ;  and  the  rule  was 

Discharged. (a) 

In  the  Exchequer  Chamber. 

(In  Error  from  the  Court  of  King's  Bench.) 

Goldstein  «'.  Foss  and  Another.  Revenue.  Tuesday,  Jan.  29th,  1828. — An  innu- 
endo unconnected  with  prefatory  averment  cannot  enlarge  the  sense  of  a  libel. 
Where,  therefore,  the  following  libel : — "  Society  of  Guardians  for  the  Protection  of 
Trade  against  Swindlers  and  Sharpers'&c,  I  (meaning  the  defendant)  am  directed 
to  inform  you  that  A.  B.  (meaning  the  plaintiff')  and  C.  D.  are  reported  to  this 
society  as  improper  to  be  proposed  to  be  balloted  for  as  members  thereof,"  was 
explained  by  innuendo  to  mean  that  the  plaintiff  was  a  swindler  and  shai-per, 
and  an  improper  person  to  be  a  member  of  the  said  society ;  the  judgment  of 
the  K.  B.  arresting  the  judgment  after  verdict  for  the  plaintiff  was  affirmed. 

[S.  C.  4  Bing.  489  ;  1  Moo.  &  P.  402  :  at  Nisi  Prius,  2  Car.  &  P.  252  :  in  King's 
Bench,  6  B.  &  C.  154;  9  D.  &  R.  197.  Referred  to,  Adams  v.  Meredew,  421, 
post.     See  Cajjital  and  Counties  Bank  v.  Henly,  1882,  7  A.  C.  743.] 

Libel.  The  declaration,  after  the  usual  introductory  statement  recited  that  "the 
plaintiff  had  for  many  [147]  years  carried  on  business  as  a  merchant,  in  partnership 
with  one  Castle,  and  had  never,  until  the  publication  of  the  libel  &c.,  been  suspected 
of  swindling  or  cheating :  it  then  proceeded :  And  whereas  also  before  &c.  divers 
persons  had  been  associated  together  under  the  name  and  description  of  "  The  Society 
of  Guardians  for  the  Protection  of  Trade  against  Swindlers  and  Sharpers  ; "  and  the 
defendant  Foss,  under  colour  and  pretence  of  being  the  secretary  of  the  said  society, 
had,  from  time  to  time,  published,  and  was  accustomed  to  publish,  certain  printed 
reports,  for  the  purpose  of  denoting  and  signifying  to  the  members  of  the  said  society, 
the  names  of  such  persons  as  were  deemed  and  considered  swindlers  and  sharpers  and 
impi'oper  persons  to  be  proposed  and  balloted  for,  as  members  of  the  said  society,  to 
wit,  at  &c.  Yet  the  said  defendants  well  knowing  the  premises,  but  contriving  &c., 
on  &c.,  at  &c.,  falsely  and  maliciously  &c  did  compose,  print,  and  publish,  and  cause 

(a)  The  returns  are  made  from  Michaelmas  to  Michaelmas,  and  the  oath  must  cover 
that  period.  It  must  be  taken  either  in  open  Court,  before  a  Baion  of  the  Court  of 
Exchequer,  or  by  commission.  When  it  is  taken  by  commission,  the  clerk  of  the 
peace  furnishes  the  names  of  three  or  more  persons,  to  whom,  upon  a  Baron's  warrant, 
a  commission  issues  to  administer  the  oath,  which  must  be  taken  before  two  or  more 
of  the  Commissioners. 
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and  procure  to  be  composed,  printed,  and  published,  of  and  concerning  the  said 
plaintiff,  a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  containing, 
amongst  other  things,  the  false  and  scandalous,  malicious,  defamatory,  and  libellous 
matter  following  of  and  concerning  the  said  plaintiff,  in  the  way  of  his  said  trade  and 
business,  that  is  to  say:  '10  Correspondence,  1825.  Society  of  Guardians  for  the 
Protection  of  Trade  against  Swindlers  and  Shaipers,  Kichard  Clark,  Esq.  Chamberlain 
of  London,  President ;  George  Briifges,  Esq.,  Alderman  and  M.  P.,  Vice-president; 
Messrs.  W.  Prajd  &  Co.  Bankers,  Treasurers ;  I  (meaning  the  said  defendant  Foss) 
am  directed  to  inform  you,  that  the  persons  under  named  or  using  the  firm  of 
Goldstein  (meaning  the  said  plaintiff)  Castle  &  Co.,  51  Mark  Lane,  and  Benjamin 
Porter,  baker,  Hackney  Eoad,  are  reported  to  this  society  as  improper  to  be  proposed 
to  be  balloted  for,  as  memliers  thereof ; '  thereby  then  and  there  meaning,  that  the 
said  plaintiff  was  a  swindler  and  sharper,  and  an  improper  [148]  person  to  be  a  member 
of  the  said  society."  The  declaration  contained  three  other  counts,  which  omitted 
the  special  introductory  matter.     Plea,  not  guilty. 

At  the  trial,  before  Abbott,  C.  J.,  at  the  Middlesex  Sittings  after  Hilary  Term, 
1826,  a  verdict  was  found  for  the  plaintiff'  upon  the  first  count,  the  judgment  upon 
which  was,  in  the  Hilary  Term  following,  arrested  ;  whereupon  a  writ  of  error  was 
brought,  and  the  common  errors  were  assigned. 

Pollock,  F.,  for  the  plaintiff"  in  error.  After  verdict,  enough  appears  upon  this 
record  to  shew  that  the  plaintiff'  has  sustained  an  injury,  and  the  record,  for  that 
purpose,  is  sufficiently  certain ;  for,  even  if  a  doubt  existed  which  might  justify  a 
special  demurrer,  it  is  cured  by  the  finding  of  the  Jury.  What  certainty  is  required 
in  a  declaration,  is  clearly  stated  by  Buller,  J.,  in  the  case  of  Hex  v.  Liiine  Regis 
(Douglas,  159),  and  is  defined  to  mean  what,  upon  a  fair  and  reasonable  construction, 
may  be  called  certain,  without  recurring  to  possible  facts,  which  do  not  appear  ;  or, 
in  other  words,  that  which  is  stated  must  warrant  the  fact  intended  by  a  reasonaltle 
construction,  and  as  the  plaintiff  cannot  refer  to  extraneous  matter,  to  support  the 
declaration,  neither  can  the  defendant  travel  out  of  the  record  to  impugn  it.  The 
effect  of  the  verdict  of  a  Jury  is  thus  defined  by  a  learned  commentator  (1  VVms. 
Saund.  227,  n.  1): — "  where  there  is  any  defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  substance  or  form,  which  would  have  been  a  fatal  objection  upon  dimurrer  ; 
yet  if  the  issue  joined  be  such  as  necessarily  required,  on  the  trial,  proof  of  the  facts 
so  defectively  or  improperly  stated  or  omitted,  and  without  which  it  is  not  to  be  pre- 
sumed that  either  the  Judge  would  direct  the  Jury  to  give,  or  the  Jury  would  have 
given  the  verdict,  such  defect,  imperfection,  or  omission  is  [149]  cured  by  the  verdict 
by  the  common  law  ;  or,  in  the  phrase  often  used,  such  defect  is  not  any  jeofail  after 
verdict."  Upon  the  former  di-cussion  of  this  case,  it  was  objected  that  the  innuendo 
was  not  sufficiently  connected  with  the  colloquium  ;  and  it  was  also  said,  that  the  words 
"  said  society,"  in  the  innuendo,  referred  to  the  society  mentioned  in  the  libel ;  and 
that  no  connection  was  shewn  between  that  and  the  society  alluded  to  in  the  intro- 
ductory statement.  But  upon  what  ground  can  it  be  supposed  that  two  different 
societies  existed  ?  Eft'ect  is  to  be  given  to  what  is  reasonably  certain,  and  upon  the 
face  of  the  declaration  the  two  societies  appear  to  be  identically  the  same.  Even  in 
the  strictest  times  of  pleading,  this  declaration  would  in  that  respect  have  been 
sufficient,  but  a  much  more  liberal  construction  now  prevails,  and,  inasmuch  as  reason- 
able effect  is  to  be  given  to  that  which  is  stated,  and  as  technical  nicety  in  pleading 
is  now  no  longer  so  strictly  regarded,  it  cannot  be  presumed  that  two  societies  exist. 
If,  instead  of  a  society,  an  individual  had  taken  upon  himself  the  office  of  guardian  for 
the  protection  of  trade,  and  the  defendant  as  his  clerk  had  written  the  libel,  could  there 
upon  this  declaration  have  been  any  doubt  but  that  one  and  the  same  individual  was 
alluded  to  ?  Identity  or  non-identity  is  a  question  for  the  Jury,  and  after  verdict  the 
Court  will  presume  that  the  requisite  identity  was  sufficiently  established.  Roach  v. 
Ostler  {\  M.  &  R.  120). 

[Hullock,  B.  The  colloquium  is  of  and  concerning  the  plaintiff  only,  and  nothing 
is  said  with  respect  to  the  society.] 

Without  any  introductory  statement,  the  libel,  when  explained  by  the  innuendo, 
is  actionable.  The  innuendo  is  divisible,  the  latter  part,  which  imputes  to  the  libel 
a  meaning  that  the  plaintiff  was  an  improper  person  to  be  a  member  of  the  said  society, 
may  be  [150]  rejected ;  and  will  then  explain  the  libel  as  intended  to  designate  the 
plaintiff'  as  a  swindler  and  sharper  only.     Such  a  libel  would  be  clearly  actionable, 
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and  it  was  competent  for  the  innuendo  so  to  explain  it.  It  is  not  necessary  to  travel 
through  all  the  cases,  to  shew  the  office  of  an  innuendo ;  for  it  may  be  taken  as  a 
clear  rule,  that  although  an  innuendo  cannot  enlarge  the  meaning  or  application  of 
the  libel,  in  point  of  fact,  yet  it  may  alter  what  would,  if  unexplained,  appear 
ambiguous.  Thus,  for  instance,  it  may  shew  that  the  words  were  spoken  ironically  ; 
or  that  the  words  being  in  themselves  insensible,  were  applied  in  a  libellous  sense. 
Where  words  which  are  ambiguous,  are  explained  by  innuendo,  it  is  the  province  of 
the  Jury  to  say,  whether  they  warrant  the  meaning  which  has  been  put  upon  them. 
Here  the  Jury  have  found  that  the  publication  was  intended  to  designate  the  plaintiff" 
as  a  sharper  and  swindler.  Words  are  not  now  to  be  understood  in  mitiori  sensu 
{IVoolnoth  V.  Meadows,  5  East,  4f)3),  but  in  their  plain  and  popular  sense;  and,  after 
a  verdict  for  the  plaintiff',  must,  if  they  be  ambiguous,  be  considered  as  having  been 
used  in  their  worst  meaning.  In  Barham's  case  (4  Co.  20  a.),  the  words  spoken  were 
"  he  has  burnt  my  barn,"  which  were  explained  l)y  innuendo  to  mean  his  barn  full  of 
coin,  and  the  declaration  was  held  to  be  bad,  for  that  was  the  addition  of  a  fact, 
which  an  innuendo  cannot  supply.  Irony  may  be  the  subject  of  an  action,  as,  for 
instance,  the  words  "  honesty  and  integrity  "  may  be  shewn  by  innuendo  to  have  been 
used  to  impute  knavery  and  fraud.  So  words  may  be  shewn  to  have  been  used  in 
a  sense  contrary  to  that  which  they  naturally  impoi't ;  and  there  is  no  distinction 
between  such  cases  and  the  present,  for  in  each  the  application  is  a  question  of 
evidence. 

[Hullock,  B.  According  to  th.at  argument,  it  would  be  [151]  useless  to  look  to 
the  record  to  see  whether  the  matter  alleged  were  or  were  not  libellous,  for  the  whole 
would  be  a  question  for  the  Jury.  I  have  always  understood  it  to  be  the  practice,  in 
cases  like  the  present,  to  explain  the  words  by  introductory  averment,  and  to  connect 
them  with  the  introduction  by  a  colloquium.  If  the  doctrine  now  contended  for  be 
correct,  much  unnecessary  trouble  was  taken  by  Chief  Justice  De  Grey,  in  his  elaborate 
judgment  in  The  King  v.  Home  (Cowp.  683).] 

That  was  a  criminal  case,  and  the  defendant  had  been  guilty  of  an  indictable 
offence.  But  if  it  be  necessary,  in  order  to  make  the  publication  libellous,  that  intro- 
ductory matter  should  be  stated,  the  declaration  which  recites  the  existence  of  the 
society,  and  the  mode  of  proceeding  by  the  secretary,  is  sufficient,  after  verdict,  for 
that  purpose. 

Campbell,  for  the  defendants  in  error.  It  must  be  admitted  that  this  publication 
is  not  in  itself  libellous  ;  that  an  innuendo  is  necessary,  and  that  without  it  the 
declaration  would  be  bad.  Now  the  innuendo  ascribes  to  the  libel  a  certain  and 
definite  meaning,  which,  if  not  wari'anted  by  the  plain  construction  of  the  words  used, 
will  vitiate  the  declaration.  An  iimuendo,  it  is  said,  m.ay  put  any  meaning  upon  any 
words,  and  if  the  Jury  find  that  the  words  were  used  with  the  meaning  imputed  to 
them,  then  the  declaration  is  good.  No  such  rule,  however,  is  sanctioned  by  the  law, 
as  it  exists  at  piesent,  for  no  meaning  can  be  put  upon  an  alleged  libel  by  innuendo, 
which  the  words  themselves  do  not  naturally  warrant  according  to  their  usual  accepta- 
tion ;  and  if  it  is  intended  to  attach  a  different  meaning  to  them,  that  can  only  be 
done  by  apt  introductory  averment,  connected  with  the  alleged  libel.  According  to 
the  argument,  to  say  of  a  man,  he  is  six  feet  high,  might  be  explained  to  mean,  that 
he  had  committed  [152]  murder,  or,  by  speaking  of  his  complexion,  it  might  be  said 
that  a  chai-ge  of  burglary  was  imputed.  If  words  be  equivocal  or  doubtful,  they  may 
be  explained  by  innuendo ;  but  a  meaning  which  they  do  not  of  themselves  import, 
cannot  be  affixed  to  them  without  special  introductory  and  explanatory  averments 
for  that  purpose.  "  An  innuendo  is  only  explanatory  of  some  matter  already  expressed  ; 
it  serves  to  point  out  where  there  is  precedent  matter,  but  never  for  a  new  charge  ; 
it  may  apply  what  is  already  expressed,  but  cannot  add  or  enlarge,  or  change  the 
sense  of  the  previous  words."  Bex  v.  Griepe  (2  Salk.  513;  I  Ld.  Raym.  256; 
12  Mod.  139).  It  means  nothing  more,  according  to  the  opinion  of  De  Grey,  C.  J. 
{Bex  V.  Home,  Cowp.  684),  than  the  works  "id  est,"  "scilicet,"  or  "meaning,"  or 
"aforesaid,"  as  explanatory  of  a  matter  sufficiently  expressed  before:  as,  such  a  one, 
meaning  the  defendant,  or  such  a  subject,  meaning  the  subject  in  question.  But  as 
an  innuendo  is  only  used  as  a  word  of  explanation,  it  cannot  extend  the  sense  of 
expressions  beyond  their  own  meaning,  unless  something  is  put  upon  the  record  for 
it  to  explain  (1  Wms.  Saund.  243  (n.  4)).  It  is  said,  however,  that,  if  there  be  any 
defect,  it  is  cured  by  the  finding  of  the  Jury.     That  argument  was  not  resorted  to  in 
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Barknm's  case  (4  Co.  20),  but  was  urged  in  the  case  of  Holt  v.  Scholejkld  (6  T.  R.  691), 
without  success.  In  that  ease,  the  word  "  forsworn  "  was  explained  to  mean  wilful 
and  corrupt  perjury  ;  but  after  verdict  for  the  plaintiff",  there  being  no  colloquium  to 
support  the  innuendo,  the  judgment  was  arrested.  Lord  Kenyon  there  said  :  "  Either 
the  words  themselves  must  be  such  as  can  only  be  understood  in  a  criminal  sense,  or 
it  must  be  shewn  by  a  colloquium  in  the  introductory  part,  that  they  have  that 
meaning,  ( therwise  they  are  not  actionable."  And  Mr.  Justice  Lawrence  [153]  adds  : 
"  If  the  words  here  are  not  actionable  in  themselves,  their  meaning  cannot  be  extended 
by  an  innuendo."  So  in  Hawkes  v.  Hawkey  (8  East,  427),  it  was  held,  that  the  meaning 
of  a  libel  cannot  be  extended  by  an  innuendo,  unless  properly  connected  with  some 
preceding  introductory  matter.  [He  was  proceeding  to  shew  that  the  innuendo  was 
not  connected  with  sufficient  introductory  averment,  when  he  was  stopped  by  the 
Court.] 

Pollock,  F.,  in  reply.  The  word  "improper"  comes  within  the  description  of  an 
equivocal  or  ambiguous  expression,  and  may  therefore  be  explained  by  innuendo, 
without  reference  to  antecedent  matter.  It  may  mean  that  the  plaintiff'  was  ineligible 
as  a  member  of  the  society,  for  reasons  not  affecting  his  character  ;  it  may  also  mean 
directly  the  reverse,  and  the  Jury  have  found  that  it  was  used  in  the  latter  sense.  It 
is  not,  therefore,  necessary  to  contend  that  a  new  fact  can  be  supplied  by  an  innuendo, 
or  that  the  sense  of  the  previous  words  may  be  changed.  The  innuendo  has  but 
explained  the  application  of  the  libel  to  the  plaintiff".  The  Jury  have  found  that  the 
explanation  is  warranted  by  the  libel,  and  the  plaintiff'  is  therefore  entitled  to  retain 
his  verdict.  It  would  be  impossible  to  frame  a  declaration  to  meet  a  case  like  the 
present,  if  this  declaration  be  not  sufficient  for  that  purpose. 

Best,  L.  C.  J.,  delivered  the  judgment  of  the  Court.  This  is  an  action  for  a  libel, 
and  the  declaration,  after  the  usual  averments  which  are  introduced  on  every  occasion, 
states,  that  divers  persons  had  been  associated  together,  under  the  name  and  descrip- 
tion of  "  The  Societj'  of  Guardians  for  the  Protection  of  Trade  against  Swindlers  and 
Sharpers ; "  that  the  defendant  Foss,  under  colour  and  pre-[154]-tence  of  being  the 
secretary  of  the  said  society,  had,  from  time  to  time,  published,  and  was  accustomed 
to  publish,  certain  printed  reports,  for  the  purpose  of  denoting  and  signifying  to  the 
members  of  the  said  society,  the  names  of  such  persons  as  were  deemed  and  considered 
swindlers  and  sharpers  and  improper  persons  to  be  proposed  and  balloted  for  as 
members  of  the  said  society.  It  then  proceeds  to  state  the  libel,  and  concludes  with 
an  innuendo,  that  the  defendants  thereby  meant  that  the  plaintiff  was  a  swindler  and 
shaiper,  and  an  improper  person  to  be  a  member  of  the  said  society. 

The  Court  below  were  of  opinion  that  this  declaration  was  not  sufficient,  and 
arrested  the  judgment.  Of  the  propriety  of  that  judgment  this  Court  entertained  no 
doubt  :  but  thought  it  fit  that  the  question  should  be  fully  considered,  and  that  the 
counsel  for  the  plaintiff"  in  error  should  be  permitted  to  urge  every  argument  that 
could  be  objected  to  that  decision.  That  opportunity  has  been  afforded,  and  after 
having  heard  a  very  ingenious  argument,  this  Court  still  entertains  its  original  opinion. 
Some  uneasiness  has  been  expressed,  lest,  if  the  judgment  of  the  Court  below  should 
be  affirmed,  there  should  be  a  difficulty  in  framing  a  count  to  meet  the  circumstances 
of  this  case.  None  such  however  really  exists,  for  if  the  secretary  publish  of  any 
individual  that  which  is  not  justified  by  the  fact,  the  circumstances  may  be  so  spread 
upon  the  record,  as  to  make  the  declaration  unexceptionable.  We  are,  however,  of 
opinion  that  there  are  no  facts  upon  this  record,  from  which  the  Court  can  collect  that 
that  which  is  stated  by  the  iiuiuendo  to  be  the  meaning  of  the  alleged  libel,  is  the  fair 
construction  of  the  words  used.  In  order  to  arrive  at  that  conclusion,  it  is  necessary 
to  introduce  another  fact,  which  does  not  appear  upon  the  face  of  this  record,  namely, 
that  this  return,  made  by  the  secretary  to  the  members  of  the  society,  conveys  the 
charge,  [155]  that  this  plaintiff'  is  a  sharper  and  swindler.  That  is  not  the  natural 
import  of  the  words  made  use  of,  and  therefore  the  Court  cannot,  unless  they  be 
explained  by  a  particular  averment  upon  the  record,  put  that  construction  upon  them. 
It  is  the  custom  for  the  secretary  to  return,  not  only  the  names  of  such  persons  as 
were  deemed  and  considered  sharpers  and  swindlers,  but  such  also  as  were  improper 
persons  to  be  proposed  and  balloted  for  as  members  of  the  society.  There  may  be 
numerous  reasons  why  a  person  may  not  be  fit  to  become  a  member  of  such  a  society, 
even  though  he  be  not  a  swindler  or  sharper.  He  may  not  be  a  fit  person  to  be  a 
member  of  the  society,  if  he  be  old  or  infirm,  or  has  not  a  knowledge  of  such  persons 
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as  are  sharpers  and  swindlers,  and  on  that  account  not  likely  to  promote  the  object  of 
the  society.  If  I  am  asked  whether  a  certain  person  be  fit  for  a  particular  situation, 
and  answer  that  he  is  not :  I  do  not  mean  that  he  is  dishonest,  but  that  he  is  dis- 
qualified for  the  situation.  So  here,  the  being  an  improper  person  to  be  a  member  of 
the  society,  means  what  it  naturally  imports,  and  no  more.  Had  the  declaration  stated 
that  it  was  the  practice  to  impute  to  the  persons  named  in  the  printed  report  the 
charactei'  of  sharpers  and  swindlers,  that  would  have  been  sufficient  to  shew  that,  on 
that  account  onl\',  he  was  unfit  to  be  a  member  of  the  society.  An  innuendo  cannot 
introduce  a  new  fact,  it  can  only  apply  the  meaning  of  the  words  as  they  are  presented 
to  the  Court  by  the  record.  Looking  to  these  words,  without  the  fact  to  which  I  have 
alluded,  no  one  would  understand  from  them  that  the  plaintitf  was  a  sharper  and 
swindler,  merely  because  he  had  been  returned  as  a  person  improper  to  become  a 
member  of  the  society.  The  particular  ground  of  our  decision  is,  that  we  cannot 
clearly  see  upon  this  record  that  the  plaintiff  is  charged  as  being  a  sharper  and 
swindler.  A  great  deal  [156]  has  been  said  as  to  what  is  to  be  presumed  after  verdict, 
and  it  has  been  urged  that  the  finding  of  the  jury  will  cure  any  defect  which  may 
exist  in  this  declaration.  That  doctrine  cainiot  be  said  to  apply  to  a  case  in  which  the 
judgment  is  to  pioceed  upon  the  construction  of  a  wiitten  instrument.  Were  we  to 
decide  upon  that  ground  in  favour  of  the  plaintiff,  it  appears  to  me  that  we  should 
deprive  the  subjects  of  this  country  of  the  privilege  which  they  have  of  appealing  to 
the  Court  in  ai'rest  of  judgment  after  the  Jury  have  found  their  verdict  That  was 
considered  to  be  a  valuable  privilege,  and  was  expressly  reserved  to  the  defendant  by 
the  4th  section  of  the  32  Geo.  3,  c.  60,  in  criminal  cases.  Criminal  and  civil  cases 
must,  in  this  respect,  rest  upon  the  same  principles,  for  in  both  it  is  the  province  of 
tlie  Jury  to  find  the  facts.  Upon  these  grounds,  the  Court  is  of  opinion  that  the 
judgment  of  the  Court  below  should  be  affirmed. 
Judgment  affirmed. 


Coram  Lord  Tenterden,  C.  J.,  and  Best,  C.  J. 

(In  Error  from  the  Court  of  Exchequer.) 

Thornton  v.  Thackray.  Exch.  Chamber.  Thursday,  Feb.  7th,  182S.— A.  paid  B. 
£7500,  in  consideration  that  B.  should  pay  A.  £10,000,  or  such  proportion  of 
that  amount,  say  £10,000,  as  C.  paid  his  "legal  general  creditors: — Held,  after 
verdict,  that  the  declaration  which  alleged  that  C.  had  paid  his  legal  general 
creditors  £10,000,  for  the  purpose  of  shewing  that  A.  had  won  the  wager,  was 
warranted  by  the  construction  of  the  wager. — It  is  no  ground  for  arresting  the 
judgment  after  verdict,  that  the  subject-matter  of  the  action  was  a  wager  between 
A.  and  B.  upon  the  solvency  of  C,  in  which  they  had  no  intei'est. — Semble,  That 
the  Judge  may  refuse  to  try  a  cause  upon  a  wager,  where  the  parties  have  no 
interest. 

Assumpsit  upon  a  wager.  The  declaration  contained  ten  special  counts  and  the 
usual  money  counts.  The  question  arose  upon  the  third  and  seventh  counts  only, 
which  were  as  follows  :  The  third  count  stated,  that  [157]  whereas  in  consideration 
of  the  sum  of  £10,  by  the  plaintift~  below  then  and  there  paid  to  the  defendant  below, 
it  was  agreed  by  and  between  the  plaintifi"  below  and  the  defendant  below,  that  on 
the  plaintifl:"  below  paying  to  the  defendant  below  the  sum  of  £7500,  on  or  before  &c., 
he  the  defendant  below  should  pay  to  the  plaintiff  below  the  sum  of  £10,000,  or  such 
proportion  of  that  amount,  say  £10,000,  as  James  Hunter  &  Co.  should  pay  to  their 
legal  general  creditors.  It  stated  mutual  promises,  and  averred,  that  after  the  making 
of  the  agreement,  to  wit,  on  &c.,  the  plaintiff  below  paid  to  the  defendant  below  the 
sum  of  £7500,  and  assigned  as  a  breach,  that  although  James  Hunter  &  Co.  did  after- 
wards, and  before  the  commencement  of  the  suit,  to  wit,  on  &c.,  pay  to  their  legal 
general  creditors  divers  large  sums  of  money,  amounting  in  the  whole  to  a  certain 
large  sum  of  money,  to  wit,  the  sum  of  £10,000,  whereof  the  defendant  below  had 
notice,  yet  the  defendant  below,  not  regarding  &c.,  did  not  pay  to  the  plaintiff  below 
the  sum  of  £10,000,  or  any  part  thereof  &c.  The  seventh  count  stated,  that  whereas 
certaui  persons  using  the  name,  style,  and  firm  of  James  Hunter,  Juur.  &  Co.,  were 
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indebted  to  divers  other  persons,  then  and  there  being  the  legal  general  creditors  of 
them  the  said  James  Hunter,  Junr.  &  Co.,  in  divers  large  sums  of  money,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  £20,000 :  and  thereupon,  in  considera- 
tion of  the  sum  of  £10,  then  and  there  paid  by  the  plaintiti'  below  to  the  defendant 
below,  the  defendant  below  promised  the  plaintitf  below,  that  in  case  the  plaintiil' 
below  should  pay  to  the  defendant  below  the  sum  of  £7500,  on  or  before  &c.,  he  the 
defendant  below  would  pay  the  plaintiff"  below  £10,000,  if  James  Hunter,  Junr.  &  Co. 
should  pa}'  their  legal  general  creditors'  debts  to  the  amount  of  £10,000;  and  in  case 
James  Hunter,  Junr.  &  Co.  should  not  pay  their  legal  general  creditors'  debts  to  that 
amount,  then  that  the  defendant  below  would  pay  to  the  plaintiff  below  such  pro- 
[158]-portion  of  the  sum  of  £10,000,  as  would  be  equal  in  amount  to  such  sum  or 
sums  of  money  as  James  Hunter,  Junr.  &  Co.  should  pay  to  their  legal  general 
creditors.  It  averred  that  the  plaintiff  below  did  pay  to  the  defendant  below  the 
sum  of  £7500,  and  that  James  Hunter,  Junr.  &  Co.  paid  their  legal  general  creditors' 
debts  to  a  large  amount,  to  wit,  the  amount  of  £10,000,  of  which  the  defendant  below 
had  notice  :  yet,  that  the  defendant  below  not  regarding  his  promise,  did  not  pay  to 
the  plaintiff  below  the  sum  of  £10,000,  or  any  part  thereof.  Plea — General  issue, 
uou  assumpsit. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London  Sittings,  a  general 
verdict  was  found  for  the  plaintiff  below,  the  defendant  below  having  expressly 
waived  all  objection  to  the  illegality  of  the  contract.  A  rule  was  afterwards  obtained 
to  shew  cause  why  the  verdict  should  not  be  set  aside  and  a  new  trial  had,  upon  the 
ground  of  misdirection,  or  why  the  judgment  should  not  be  arrested,  upon  the  ground 
that  a  false  construction  had  been  put  upon  the  wager  in  the  third  and  seventh  counts 
of  the  declaration  ;  which  rule  was,  after  argument,  discharged. (a)  A  writ  of  error 
was  afterwards  brought,  when  the  following  points  were  stated  for  argument : 

First,  that  all  the  special  counts  of  the  declaration  were  bad,  as  they  were  framed 
on  an  illegal  wager  between  the  parties ;  and 

Secondly,  that  a  false  construction  was  put  upon  that  wager  in  several  of  the 
counts,  in  which  it  was  alleged  that  James  Hunter,  Junr.  &  Co.,  paid  £10,000  to  their 
general  creditors,  for  the  purpose  of  shewing  that  the  defendant  below  became  liable 
to  pay  the  plaintiti  below  £10,000,  whereas  he  was  only  liable  to  pay  such  proportion 
of  £10,000  as  James  Hunter,  Junr.  &  Co.,  should  pay  in  the  pound  to  the  body  of 
their  general  creditors  ;  and  [159]  that  there  was  no  allegation  that  the  event  had 
occurred  upon  which  the  liability  of  the  defendant  below  was  to  arise. 

Campbell,  for  the  plaintitf  in  error.  The  verdict  being  general  upon  all  the  counts 
of  the  declaration,  if  any  one  count  be  bad,  the  judgment  of  the  Court  below  must  be 
reversed,  and  a  venire  de  novo  awarded.  Both  the  third  and  seventh  counts  are  bad. 
Neither  of  these  counts  shews  any  interest  which  either  of  the  parties  had  in  the 
solvency  of  Hunter  &  Co.,  or  avers  that  they  were  creditors  of  that  firm.  But  both 
are  framed  upon  a  bet,  that  in  consideration  of  £7500  being  paid  by  the  defendant 
in  error  to  the  plaintiff  in  error,  on  or  before  a  given  day,  the  plaintiff  iu  error  under- 
took to  pay  the  sum  of  £10,000,  if  Hunter  &  Co.  paid  their  general  creditors  20s.  in 
the  pound ;  but  that  if  they  paid  less,  then  the  plaintiff"  in  error  was  to  pay  to  the 
defendant  in  error,  such  proportion  only  of  that  sum  as  Hunter  &  Co.  paid  in  the 
pound  to  their  legal  general  creditors.  So  that  if  Hunter  &  Co.  paid  15s.  in  the 
pound  only,  neither  party  would  win  or  lose,  for  the  £7500  would  cover  the  exact 
amount;  or,  iu  other  words,  each  hundred  pounds  of  Hunter  &  Co.'s  debts  was  taken 
by  the  plaintiff  in  error  at  £75,  the  extent  of  his  liability  being  limited  to  £10,000. 
Such  being  the  nature  of  the  wager,  no  action  can  be  maintained  upon  it ;  and  it  was 
in  the  option  of  the  plaintiff  in  error  either  to  have  demurred,  to  have  moved  in  arrest 
of  judgment,  or  to  have  brought  a  writ  of  error  ;  and  having  adopted  the  latter  course, 
a  venire  de  novo  must  be  awarded.  In  Da  Costa  v.  Jones  (Cowp.  729),  which  was  an 
action  upon  a  wager  upon  the  sex  of  the  Chevalier  D'Eon,  the  judgment  was  arrested, 
the  inquiry  being  calculated  to  affect  the  feelings  of  a  third  person,  and  the  parties 
to  the  wager  having  no  inter-[1603-est  in  the  subject-matter  of  it.  Lord  Mansfield, 
in  that  case,  said,  "shall  two  indifferent  persons,  by  a  wager  between  themselves, 
injure  the  Chevalier  D'Eon  so  as  to  try,  in  an  action  upon  that  wager,  whether,  (as 

(a)  Counsel  for  the  plaintiff  below,  Pollock,  F.,  and  Perring.     For  the  defendant 
below,  Jervis,  Campbell,  and  \Yyborae. 
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was  said  in  the  argument)  he  is  a  cheat  and  impostor  ;  or  shew  that  he  is  a  woman, 
and  be  allowed  to  subposna  all  his  intimate  friends  and  contidential  attendants,  to 
give  evidence  that  will  expose  him  all  over  Europe'?  It  is  monstrous  to  state.  It 
is  a  disgi'ace  to  judicature."  So,  in  Atherfold  v.  Beard  (2  T.  _R.  6 10),  which  was  an 
action  upon  a  wager  respecting  the  amount  of  the  hop  duties,  the  judgment  was 
arrested.  It  remains,  therefore,  only  to  shew  that  this  wager  is  illegal.  At  no  time, 
even  when  wagers  were  most  favoured  by  the  Court,  was  it  lawful  to  bring  an  action 
upon  a  wager  which  might  be  injurious  to  thiid  persons,  where  the  parties  to  the 
wager  had  no  interest  in  the  subject-matter.  Where,  however,  the  parties  have  an 
interest,  the  action  must  be  tried,  however  injurious  it  may  be  in  its  consequences 
to  third  persons;  and  upon  that  ground  Mr.  Justice  Burnett  is  justly  censured  for 
having  refused  to  try  an  action  for  defamation,  in  which  a  woman  charged  the  defen- 
dant with  having  proclaimed  to  the  world  that  she  had  a  defect  in  a  particular  part 
of  her  body,  and  to  which  the  defendant  pleaded  a  justification.  There  the  plaintiff 
had  received  an  injury,  and  on  that  account  the  suit  ought  to  have  been  entertained, 
although  it  would  obviously  have  led  to  a  most  indecent  disclosure.  So  here,  if  any 
interest  were  shewn  to  exist  in  either  of  the  parties,  the  trial  must  have  proceeded, 
however  hurtful  the  inquiry  might  have  been  to  the  feelings  of  third  persons. 
Does  not  this  wager  then  tend  to  hurt  the  feelings  of  the  persons  trading  under 
the  firm  of  Hunter  &  Co.  ?  The  averment  in  the  seventh  count  is,  that  they  were 
indebted  to  divers  persons ;  and  must  all  their  aft'airs  be  disclosed  in  a  Court  [161] 
of  justice?  Such  an  inquiry  would  lead  to  the  ruin  of  most  of  the  establishments 
in  the  Metropolis.  And  although  in  this  particular  case  the  investigation  might  not 
have  been  objected  to  by  Hunter  &  Co.,  there  are  many  merchants  who  would,  how- 
ever solvent,  shrink  from  such  an  inquiry,  and  the  objection,  as  a  general  principle,  is 
equally  applicable.  Lord  Mansfield,  in  the  case  of  Ba  Costa  v.  Jones,  said,  that  he 
would  not  try  an  action  upon  a  wager,  whether  an  unmarried  woman  had  had  a  bastard, 
because  it  would  not  only  be  an  injury  to  a  thiicl  person,  but  would  also  disturb  the 
peace  of  society  ;  and  in  either  of  these  cases  the  party  would  have  a  light  to  say ; 
How  dare  you  bring  my  name  in  question  1  But,  he  adds,  if  it  be  necessary  to  justice 
to  try  whether  such  an  one  is  a  bastard,  it  shall  be  tried ;  but  third  persons,  merely 
for  the  purpose  of  laying  a  wager,  shall  not  wantonly  expose  others  to  ridicule,  and 
libel  them  under  the  form  of  an  action.  So,  in  Dikhburnv.  Goldsmith  (4  Canipb.  152), 
which  was  an  action  upon  a  wager,  whether  Joanna  Southcot  would  be  delivered  of 
a  male  child  before  a  certain  day,  the  cause  having  been  opened,  and  it  appearing  that 
the  parties  had  no  pecuniary  interest  in  the  question,  Gibbs,  C.  J.,  refused  to  tiy  the 
case,  and  said  that  it  could  not  be  endured,  that,  upon  an  idle  wager  between  persons 
who  had  no  interest  in  the  question,  a  Court  of  justice  should  be  occupied  in  investi- 
gating whether  an  unmarried  woman  had  had  a  bastard.  Where,  however,  the  parties 
are  interested,  the  Court  will  try  an  action  upon  a  wager,  as  in  the  case  of  Hussci/  v. 
Crickett  (3  id.  168),  which  was  a  wager  of  a  rump  ancl  dozen,  whether  the  defendant 
was  older  than  the  plaintiff.  But  here  the  parties  have  no  interest  whatever  in  the 
solvency  of  Hunter  &  Co.,  and  an  inquiry  most  injurious  to  that  firm  must  necessarily 
result  from  such  a  bet.  Each  of  their  [162]  mercantile  transactions,  the  amount  paid 
to  each  of  their  creditors,  their  renewal  of  bills,  and  every  transaction  connected  with 
their  trade,  would  be  the  subject  of  inquiry  necessarily  resulting  from  this  bet;  and 
no  one  can  doubt  but  that  such  a  disclosure  would  be  highly  prejudicial  to  a  mercantile 
firm.  Thereis,  however,  another  ground  for  arresting  the  judgment,  viz.  that  a  false 
construction  is  put  upon  the  wager  in  the  third  and  seventh  counts  of  the  declaration, 
neither  of  which  aver  that  the  contingency  upon  which  it  was  to  be  won  has  happened. 
The  averment  in  the  third  count  is  framed  upon  a  supposition,  which  is  not  warranted 
by  the  true  construction  of  the  wager,  viz.  that  however  large  the  sum  might  be  which 
Hunter  &  Co.  owed  to  their  legal  general  creditors,  if  they  paid  £10,000,  however 
small  a  proportion  that  sum  might  bear  to  their  whole  debts,  e'ven  if  paid  to  one  creditor 
only,  the  wager  would  be  won  and  the  defendant  in  error  entitled  to  receive  £10,000. 
It  is  true,  that  there  exists  a  considerable  obscurity  in  the  wager ;  it  can  nevertheless 
only  bear  one  construction.  If  Hunter  &  Co.  paid  20s.  in  the  pound  to  the  whole  of 
their  creditors,  then  the  full  sum  of  £10,000  would  be  won.  If,  on  the  other  hand, 
they  paid  but  15s.  in  the  pound,  £7500  only  would  be  payable;  and  so  in  proportion 
according  to  the  sum  which  they  actually  paid,  rateably "amongst  the  whole  of  their 
creditors.     Such  seems  to  be  the  only  rational  interpretation  to  be  put  upon  this 
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wager,  which,  if  the  parties  had  disputed  respecting  the  solvency  of  Hunter  &  Co., 
the"  one  asserting  that  they  would  pay  20s.,  and  the  other  that  they  would  pay  only 
1.5s.  in  the  pound,  would  be  the  form  of  abet  upon  such  a  subject.  If  any  other 
construction  were  to  prevail,  why  use  the  words  general  creditors?  A  payment  to 
any  one  creditor  would  be  sufficient.  The  word  "  proportion  "  seems  also  to  favour 
that  interpretation.  The  seventh  count  is  open  to  the  same  objection,  and  both  [163] 
counts  are  therefore  bad,  as  neither  avers  that  the  creditors  of  Hunter  &  Co.  were 
paid  in  full,  upon  which  contingency  only  the  full  amount  of  £10,000  would  be  won. 

Pollock,  F.,  for  the  defendant  in  error.  It  is  unnecessary  to  cite  any  authority  to 
shew  that  wagers  generally  are  legal,  for  that  is  recognized  by  many  subsisting 
decisions.  There  are,  however,  exceptions  to  that  rule,  namely,  wagers  upon  subjects 
the  discussion  of  which  may  be  injurious  to  society,  or  contrary  to  public  policy. 
Gilbert  V.  Sykes  (16  East,  150).  So,  a  wager,  the  tendency  of  which  is  to  laise  a  question 
of  law  in  which  the  parties  have  no  interest,  is  illegal,  as  the  discussion  must  occupy 
the  time  of  the  Court  without  any  beneficial  result.  Such  wagers  are  illegal  upon 
public  grounds.  But  wagers  may  also  be  to  a  certain  extent  illegal,  upon  private 
grounds,  if  they  be  in  their  result  injurious[to  the  interests  or  feelings  of  third  persons. 
Between  these  two  classes,  however,  a  main  distinction  prevails  ;  the  former  are  illegal 
per  se,  and  no  action  is  maintainable  on  them  ;  the  latter  may  be  made  the  meritorious 
subject  of  an  action,  unless  the  judge  refuses  to  try  the  case,  or  the  party  who  may 
be  affected  objects  at  the  trial  to  the  investigation  ;  but  if  such  a  case  is  once  disposed 
of  at  Nisi  Prius,  no  ulterior  objection  can  be  taken  in  a  Court  of  error.(6)  Such  a 
wager  may  be  a  sufficient  reason  for  a  Judge  to  refuse  to  try  the  cause,  or  to  compel 
a  witness  to  answer  anj^  question  which  may  be  propounded  to  him,  but  is  no  ground 
for  reversing  a  judgment,  after  a  verdict  has  been  obtained  by  the  plaintiff.  In  such 
cases,  after  verdict,  every  thing  must  be  presumed  to  have  been  properly  done.  It 
must  be  presumed,  that  no  question  was  put,  or  evidence  received,  which  could  [164] 
be  hurtful  to  the  feelings,  or  prejudicial  to  the  interests  of  third  persons  ;  and  there- 
fore, unless  the  objection  clearly  appears,  and  the  record  sufficiently  shews  than  an 
injury  must  have  accrued  to  third  persons,  the  plaintiff  below  is  entitled  to  retain  his 
verdict.  Not  only  must  every  thing  be  presumed  to  have  been  properly  done  at  the 
trial,  but  if,  by  any  reasonable  intendment,  or  under  any  circumstances,  the  wager 
could  be  legal,  that  intendment  must  be  made,  and  those  circumstances  presumed  in 
favour  of  the  defendant  in  error  after  verdict.  Now,  the  wager  may  be  legal  in  either 
of  two  events.  First,  if  at  the  trial  the  parties  were  shewn  to  have  had  an  interest  in 
the  result ;  and  secondly,  if  the  plaintiff  in  error,  as  a  friend  of  Hunter  &  Co.,  had  laid 
the  wager  for  the  purpose  of  vindicating  that  firm  from  an  imputation  of  insolvency 
circulated  by  the  defendant  in  error,  which,  like  a  guarantee  of  the  solvency  of  a  third 
person,  would  be  clearly  legal.  But  it  is  objected,  that  the  wager  does  not  warrant 
the  construction  which  has  been  put  upon  it  in  the  declaration.  What  the  parties  them- 
selves meant,  must  be  derived  from  the  plain  construction  and  common  intendment  of 
the  words  used,  which  will  bear  no  other  construction  than  that,  if  Hunter  &  Co.  paid 
10,000  to  their  creditors,  that  sum  was  to  be  paid  by  the  plaintiff  in  error  to  the 
defendant  in  error,  or  a  proportion  of  that  sum,  if  a  proportion  only  of  the  amount  was 
paid  by  them.  The  term  "general  creditors  "  isused  to  contradistinguish  the  creditors 
of  the  firm  from  those  of  any  one  particular  partner ;  and  it  is  impossible  to  conceive, 
that  it  could  be  the  intention  of  the  parties  to  lay  a  wager,  so  complicated  in  its  nature 
as  that  contended  for  by  the  counsel  for  the  plaintiff  in  error,  or  one  which  might  have 
been  so  injurious  in  its  consequences. 

Campbell,  in  reply.  That  only  which  is  alleged  in  the  [165]  declaration  can  be 
presumed  to  have  been  proved  at  the  trial ;  and  as  the  declaration  contains  no  aver- 
ment of  interest  in  the  parties,  none  such  can  be  presumed.  The  doctrine  of  presump- 
tion might  have  been  resorted  to  in  every  case  in  which  a  wager  has  been  held  to  be 
illegal.  If,  for  instance,  there  were  a  wager  upon  the  sex  of  J.  S.,  by  possibility  one 
of  the  parties  might  be  remainder-man,  and  if  J.  S.  were  a  female,  entitled  to  a  certain 
estate,  and  so  have  an  interest.  So,  in  the  case  of  the  Chevalier  D'Eon,  the  same 
argument  would  have  applied,  but  could  not  have  prevailed,  for  the  interest  must  be 
shewn  upon  the  record.  Again,  it  has  been  said,  that  this  wager  might  have  been  made 
for  the  purpose  of  vindicating  the  firm  of  Hunter  &  Co.  from  a  charge  of  insolvency ; 

(b)  This  distinction  was  laid  down  in  the  case  of  Robinson  v.  Mearns,  6  D.  &  fi.  26. 
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but  the  bet,  <at  most,  amounts  to  a  guarantee  on  the  part  of  the  plaintiff  in  error,  that 
they  would  pay  15s.  in  the  pound,  or,  according  to  the  construction  contended  for  by 
the  defendant"  in  error,  that  whatever  the  debts  of  the  firm  might  be,  they  would, 
at  all  events,  pay  £10,000.  The  present  case  bears  no  analogy  whatever  to  a  del 
credere  commission  ;  for  there  the  guarantee  is  made  to  a  creditor,  but  here  neither 
party  has  an  interest  in  the  solvency  of  Hunter  &  Co. 

[Lord  Tenterden,  C.  J.  If  in  all  cases  of  a  wager  the  interest  must  be  shewn 
upon  the  record,  the  objection  would  equally  apply  to  an  issue  directed  by  the  Court, 
which  is  in  the  form  of  a  wager,  and  where  no  interest  is  averred.] 

In  such  a  case  a  writ  of  error  would  not  be  allowed  to  proceed  by  the  Court  which 
directed  the  issue. 

[Lord  Tenterden,  C.  J.  Does  not  that  shew  that  the  true  rule  is,  that  it  rests 
with  the  Judge  at  the  trial  to  say,  whether  he  will  or  will  not  proceed  with  the  case. 
Can  it  be  presumed,  that  a  Court  would  direct  an  issue  to  be  tried  in  a  form  which  is 
objectionable  on  the  face  of  it,  [166]  and  yet  we  know  that  such  has  been  the  practice 
from  the  most  ancient  times.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  of  Exchequer  was  this  day 

Affirmed. 

The  Trustep^s  of  the  British  Museum  v.  Payne  and  Another.  Exch. 
Chamber.  Monday,  Feb.  11th,  1828. — A  part  of  a  work  published  at  uncertain 
intervals,  of  which  thirty  copies  only  are  printed,  twenty-six  of  which  are 
subscribed  for,  the  principal  costs  of  publication  being  defrayed  by  funds  devised 
by  a  testator  for  that  purpose ;  is  not  a  book  demandable  by  the  public  libraries 
under  the  Si  Geo.  3,  c.  156. 

[S.  C.  4  Bing.  541  ;  1  Moo.  &  P.  415.] 

Debt  against  the  defendants  as  publishers  of  a  book,  entitled  Flora  Gneca,  &c. 
alleged  to  be  a  book  demandable  under  the  statute  54  Geo.  3,  c.  156,  s.  15,  to  recover 
the  penalty  of  51.,  and  eleven  times  the  price  at  which  the  book  was  sold,  for  not 
entering  the  title  to  the  copy  of  the  book,  and  the  names  and  place  of  abode  of  the 
publishers,  in  the  register  book  of  the  Company  of  Stationers,  within  one  calendar 
month  after  the  day  of  publication.     Plea — Kil  debet. 

This  cause  was  tried  befoi-e  Mr.  Justice  Bayley,  at  the  London  Sittings  after 
Michaelmas  Term,  1826  ;  when  it  appeared  that  the  late  Dr.  Sibthorpe  having,  in  his 
life-time,  piepared  the  principal  materials  for  the  work  in  question,  by  his  will  directed 
that  the  work  should  be  published,  and  devised  to  his  executors  ceitain  funds  for  the 
purpose  of  defraying  the  expences  of  publication.  After  the  death  of  Dr.  Sibthorpe 
the  intention  of  the  testator  was  carried  into  effect  by  the  publication  of  the  work  in 
parts,  thirty  copies  being  printed,  for  which  there  were  twenty-six  subscribers  only, 
at  121.  12s.  each  part.  The  amount  of  this  subscription  was  inadequate  to  pay  the 
expenses  of  publication,  and  the  deficiency  was  defrayed  by  the  executors  out  of  the 
funds  [167]  devised  by  the  testator  for  that  purpose.  Three  numbers  were  published 
before  the  passing  of  the  54  Geo.  3,  c.  156;  since  which  time  six  numbers  had  been 
published  by  the  defendants.  The  numbeis  were  not  published  at  stated  periods,  but 
at  intervals  of  several  years,  as  the  funds  devised  by  the  testator  were  sufficient  for 
that  purpose.  It  was  proved  that  some  of  the  numbers  beyond  those  subscribed  for 
had  been  sold.  The  action  was  brought  in  respect  of  No.  9,  being  the  first  part  of 
the  fifth  volume. 

The  learned  Judge  told  the  Jury,  that  the  defendants  were  the  publishers  within 
the  meaning  of  the  act  of  Parliament;  but  that  the  part  in  question,  Number  Nine, 
was  not  a  book  demandable  under  the  act.  Upon  which  direction,  the  Jury  found  a 
verdict  for  the  defendants. 

To  this  direction,  the  counsel  for  the  plaintifis  tendered  a  bill  of  exceptions,  which 
was  sealed  by  the  learned  Judge,  and  the  question  was  now  argued  by — 

Patteson  for  the  plaintifis  in  error.  The  question  which  arises  upon  this  bill  of 
exceptions  turns  upon  the  construction  of  the  stat.  54  Geo.  3,  c.  156,  s.  5,  on  the 
breach  of  the  provisions  of  which  all  the  counts  of  the  declaration  are  framed.  That 
question  is  simply,  whether  the  book  in  question  is  or  is  not  demandable   by  the 
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plaintiffs  as  trustees  of  the  British  Museum,  under  that  act  of  Parliament.  Whether, 
before  the  stat.  8  Ann.  e.  19,  the  first  act  of  Parliament  upon  this  subject,  authors 
had  or  had  not  a  property  in  their  copy,  although  a  curious  question,  is  one  which  is 
ulterior  to  this  subject,  and  needs  not  be  discussed  upon  the  present  occasion.  But 
iu  order  to  arrive  at  a  correct  construction  of  the  late  act  of  Parliament,  it  will  be 
necessary  to  revert  to  the  previous  statutes  upon  the  subject.  The  first  of  which  is 
the  S  Ann.  c.  19,  which  confers  upon  authors  the  sole  right  of  printing  their  works 
for  a  certain  number  of  years  ;  and  by  the  second  section,  lest  persons  .«houkl  offend 
against  the  provisions  of  that  statute,  and  infringe  [168]  the  copyright  of  others, 
through  ignorance,  enacts,  that  the  previous  provisions  shall  not  apply,  unless  the 
title  to  the  copy  of  the  book  or  books  to  be  published  shall,  before  the  publication,  be 
entered  in  the  register  book  of  the  Company  of  Stationers  ;  which  clause  was  obviously, 
from  the  enactment  and  preamble,  intended  for  the  protection  of  the  public  against 
inadvertent  piracies.  By  the  oth  section  of  that  statute,  nine  copies  upon  the  best 
paper  of  books  printed  and  published,  or  reprinted  and  published  with  additions, 
were  directed  to  be  delivered  by  the  printer  or  printers  to  the  warehouse-keeper  of 
the  Company  of  Stationers,  for  the  use  of  the  libraries  ;  who  was  required  to  deliver 
the  same,  within  ten  days  after  demand,  to  the  keeper  of  the  respective  libraries,  or 
any  person  authorised  by  him  to  demand  the  same.  The  printer,  and  not  the 
publisher,  was  by  this  section  bound  to  deliver  nine  copies  of  every  book,  whether 
a  demand  was  or  was  not  made,  which  delivery  was  protected  by  a  severe  and  heavy 
penaltv.  It  was  immaterial  to  the  right  of  the  libraries,  whether  the  entry  was 
made  at  Stationers'  Hall,  the  effect  of  such  entry  being  to  insure  the  protection  of  the 
copyright  only.  But  although  this  is  the  substance  of  the  clause,  such  was  not  the 
primary  intention  of  the  Legislature,  which  was  to  compel  the  entry,  by  which  means 
the  libraries  would  be  enabled  to  ascertain  what  books  were  published,  and  thereby 
to  enforce  the  provisions  of  the  .5th  section  before  the  three  months  had  elapsed. 
The  next  statute  upon  this  subject  is  the  15  Geo.  3,  c.  53,  which,  in  the  (ith  section, 
recites  the  5th  section  of  the  statute  of  Ann.,  and  that  the  provisions  of  that  statute 
had  not  proved  effectual,  but  had  been  eluded  by  entry  only  of  the  title  to  a  single 
volume,  or  of  some  part  of  such  book  or  books  so  printed,  &c.  and  enacts  that  no 
person  shall  be  subject  to  the  penalties  imposed  by  the  former  statute  for  the  infringe- 
ment of  copyright,  unless  the  title  to  the  copy  of  the  whole  of  such  book  and 
[169]  every  volume  thereof  shall  be  entered,  and  unless  nine  copies  of  the  whole  of 
the  book  and  everj^  volume  thereof  shall  be  delivered  for  the  use  of  the  libraries, 
pursuant  to  the  provisions  of  the  former  statute.  Now  this  statute  is  veiy  material, 
for  the  preamble  of  the  section  clearly  shews  that  it  was  passed  for  the  protection  of 
the  public  libraries,  and  explains  the  previous  provision  of  the  statute  of  Ann  ,  which 
had  been  eluded,  whereby  adequate  information  was  not  afforded  to  the  public 
libraries,  as  to  what  books  were  published  from  time  to  time.  Then  followed  the 
statute  41  Geo.  3,  c.  107,  by  which  further  rights  were  conferred  upon  authors,  and 
by  which,  also,  two  additional  copies  of  each  and  every  book  and  books  entered  at 
Stationers  Hall  were  required  to  be  delivered  to  the  warehouse-keeper  of  that  Com- 
pany by  the  printer,  for  the  use  of  Trinity  College,  and  the  society  of  the  King's 
Inns,  Dublin.  Upon  these  acts  of  Parliament,  it  was  determined,  in  the  case  of  the 
Univerdty  of  Cambridge  v.  Bryer  (16  East,  317),  that  the  printer  was  bound  to  deliver 
copies  of  every  work  published,  notwithstanding  it  were  not  entered  at  Stationers' 
Hall :  and  the  decision  is  material,  for  it  shews,  that  the  Universities  and  libraries 
were  entitled  to  such  copies  of  this  work  as  were  published  before  the  54  Geo.  3  ;  and 
it  would  be  absurd  to  suppose,  that  the  Legislature  intended  to  leave  those  establish- 
ments with  imperfect  and  mutilated  copies.  The  8  Ann.  c.  19,  required  the  delivery 
of  nine  copies,  one  being  for  the  King's  library  ;  two  further  copies  were  required  by 
the  41  Geo.  3,  c.  107,  and  by  the  54  Geo.  3,  c.  156,  the  British  Museum  is  substituted 
for  the  King's  library,  which  had  been  presented  by  his  Majesty  to  that  institution. 
By  the  fir.st  section  of  the  54  Geo.  3,  c.  156,  the  fifth  section  of  the  8  Ann.  c.  19,  and 
the  sixth  section  of  the  41  Geo.  3,  c.  107,  are  repealed  ;  and  the  second  section  of  that 
statute  enacts,  that  eleven  printed  copies  of  the  whole  of  [170]  every  book,  and  of  every 
volume  thereof,  upon  the  paper  upon  which  the  largest  number  or  impressions  of  such 
book  shall  be  printed  for  sale,  together  with  all  maps  and  prints  belonging  thereto, 
which  from  and  after  the  passing  of  the  act  shall  be  printed  and  published,  on  demand 
thereof  being  made  in  writing  to,  or  left  at  the  place  of  abode  of  the  publisher  or 
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publishers  thereof,  at  any  time  within  twelve  months  next  after  the  publication 
thereof,  under  the  hand  of  the  warehouse-keeper  of  the  Company  of  Stationers,  or 
the  librarian,  or  other  person  authorised  by  the  public  bodies,  or  libraries,  &c.,  or  so 
many  of  such  eleven  copies  as  shall  be  respectively  demanded  on  behalf  of  such 
libraries  respectively,  shall  be  delivered  by  the  publisher  or  publishers  thereof  respec- 
tively, within  one  month  after  demand  made  thereof,  in  writing  as  aforesaid,  to  the 
warehouse-keeper  of  the  Company  for  the  time  being,  who  is  required  to  receive  the 
same  for  the  use  of  the  library  for  which  such  demand  shall  have  been  made,  and, 
within  one  month  after  the  delivery  to  him,  to  deliver  the  same  for  the  use  of  such 
libi'ary  ;  which  provision  is  enforced  by  the  imposition  of  a  penalty.  By  the  fourth 
section  it  is  provided,  that  the  copy  to  be  demanded  by  the  British  Museum,  shall  be 
of  the  best  paper,  and  by  other  clauses  an  extension  in  the  copyright  is  conferred 
upon  authors.  In  consequence  of  the  enactment,  that  such  books  only  were  to  be 
delivered  as  were  demanded,  it  became  necessary  that  the  libraries  should  have 
information  when  a  work  was  published,  which  was  not  required  in  the  former  acts, 
the  printer  being  bound  to  deliver  copies  of  every  work.  For  this  purpose,  in  order 
to  ascertain  what  books  might  from  time  to  time  be  published,  it  was  enacted  by  the 
fifth  section, (a)  that  every  book  demandable  under  the  act,  [171]  should  be  entered 
at  Stationers'  Hall,  within  a  certain  time.  To  ascertain  what  books  are  demandable, 
reference  must  be  had  to  the  second  section  :  now  the  words  of  that  section  are, 
"  every  book,  and  every  volume  [172]  thereof,"  which  latter  words  are  introduced 
from  the  15  Geo.  3,  c.  .5.3,  requii'ing  the  entry  of  "the  title  of  the  whole  of  such  book, 
and  every  volume  thereof,"  and  evidently  allude  to  such  books  as  were  published  in 
parts ;  and  were  inserted  in  oider  that  repeated  entries  should  be  made,  as  each  part 
was  published.  The  time  within  which  the  entry  is  to  be  made,  is  one  month  after 
the  day  on  which  any  such  book  or  books  respectively  shall  have  been  first  sold, 

(a)  "  And  in  order  to  ascertain  what  books  shall  be  from  time  to  time  published, 
be  it  enacted — That  the  publisher  or  publishers  of  any  and  every  book  demandable 
under  this  act,  which  shall  be  published  at  any  time  after  the  passing  of  this  act, 
shall,  within  one  calendar  month  after  the  day  on  which  any  such  book  or  books 
respectively  shall  be  first  sold,  published,  advertised,  or  offered  for  sale  within  the 
bills  of  mortality,  or  within  three  calendar  months,  if  the  said  book  shall  be  sold, 
published,  or  advertised  in  any  other  part  of  the  United  Kingdom,  enter  the  title  to 
the  copy  of  every  such  book,  and  the  name  or  names,  and  the  place  of  abode  of  the 
publisher  or  publishers  thereof,  in  the  register  book  of  the  Company  of  Stationers, 
in  London,  in  such  manner  as  hath  been  usual  with  respect  to  books,  the  title  whereof 
hath  heretofore  been  entered  in  such  register  book,  and  deliver  one  copy  on  the  best 
paper  as  aforesaid,  for  the  use  of  the  British  Museum,  which  register  book  shall,  at 
all  times,  be  kept  at  the  hall  of  the  said  Company  ;  for  every  of  which  several  entries 
the  sum  of  two  shillings  shall  be  paid,  and  no  more,  which  said  register  book  may  at 
all  seasonable  and  convenient  times  be  resorted  to  and  inspected'by  any  person,  for 
which  inspection  the  sum  of  one  shilling  shall  be  paid  to  the  warehouse-keeper  of  the 
said  Company  of  Stationers,  and  such  warehouse-keeper  shall,  when  and  as  often  as 
thereto  required,  give  a  certificate  under  his  hand  of  every  or  any  such  entry,  and  for 
every  such  certificate  the  sum  of  one  shilling  shall  be  paid  ;  and  in  case  such  entry  of  the 
title  of  any  such  book  or  books  shall  not  be  duly  made  by  the  publisher  or  publishers 
of  any  such  book  or  books  within  the  said  calendar  month,  or  three  months,  as  the 
case  may  be,  then  the  publisher  or  publishers  of  such  book  or  books  shall  forfeit  the 
sum  of  five  pounds,  together  with  eleven  times  the  price  at  which  such  book  shall  be 
sold,  or  advertised ;  to  be  recovered,  together  with  full  costs  of  suit,  by  the  person 
or  persons,  body  politic  or  corporate  authorised  to  sue,  and  who  shall  first  sue  for  the 
same  in  any  court  of  record  in  the  United  Kingdom,  by  action  of  debt,  bill,  plaint,  or 
information,  in  which  no  wager  of  law,  essoign,  privilege,  or  protection,  nor  more 
than  one  impariance,  shall  be  allowed  :  provided  always,  that  in  case  of  magazines, 
reviews,  or  other  periodical  publications,  it  shall  be  sufficient  to  make  such  entry  in 
the  register  book  of  the  said  Company,  within  one  month  next  after  publi3ation  of 
the  first  number  or  volume  of  such  magazine,  review,  or  other  periodical  publication  ; 
provided  always,  that  no  failure  in  making  such  entry  shall  in  any  manner  affect  any 
copyright,  but  shall  only  subject  the  person  making  default  to  the  penalty  aforesaid 
under  this  act." 
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published,  advertised,  or  offered  for  s.ale.  Now,  if  a  volume  were  to  consist  of  five 
parts,  published  at  uncertain  intervals,  the  last  part  being  published,  at  the  expiration 
of  a  year  after  the  publication  of  the  first,  could  it  be  said,  that  the  work  was  first 
published  when  the  volume  was  complete  ?  The  publication  must  apply  to  each  part ; 
and  were  it  not  so,  after  a  publication  of  five  hundred  parts,  by  advertising  an 
Addenda,  as  the  five  hundred  and  first  part,  which  might  never  be  completed,  no 
copy  could  be  demandable,  for  the  volume  would  never  be  completed.  Every  part  of 
the  act  must  receive  the  same  construction  ;  and  if  so,  unless  the  copyright  commence 
upon  the  publication  of  such  part,  no  action  would  lie  for  pirating  the  first  part  of  a 
book  until  the  whole  work  was  completed  (see  t'ari/  v.  Lonyman,  1  East,  359).  An 
entrv  is  not  necessary  in  eases  of  periodical  works,  for  the  entry  of  the  first  number 
furnishes  the  requisite  information,  and  the  intervals  at  which  other  numbers  will 
appear  are  known.  But  that  is  not  the  case  with  works  which  are  published  irregu- 
larly. The  proviso,  therefore,  which  is  applicable  to  magazines,  reviews,  and  other 
periodicals,  the  first  number  or  volume  of  which  are  alone  required  to  be  entered, 
strongly  fortifies  the  construction,  that  of  works  published  irregulaily,  the  title  of 
every  part  must  be  entered  :  for  the  proviso  would  be  unnecessary,  if  the  publisher 
were  not  bound  to  enter  the  title  until  the  whole  volume  were  completed.  Reviews 
and  magazines  all  con-[173]sist  of  parts  of  volumes,  and  there  would  be  then  no 
necessity  for  this  protection,  with  respect  to  them.  Every  part  is  a  book.  From 
what  period  then  is  the  copyright  of  the  whole  to  run?  Certainly  not  from  that  at 
which  the  work  is  completed ;  but  from  the  publication  of  each  part,  with  respect  to 
that  particular  part,  so  as  to  vest  in  the  author  a  distinct  copyright  in  each  part.  If 
that  be  so,  it  necessarily  follows  upon  the  fair  construction  of  these  acts  of  Parliament, 
that  the  libraries  were  to  have  copies  of  each  part  respectively  as  it  was  published, 
and,  for  the  purpose  of  enforcing  that  right,  were  by  the  entry  to  receive  information 
of  the  publication.  Before  the  late  act  of  Parliament,  the  printers  were  bound  to 
deliver  copies  of  this  work,  in  parts,  to  the  libraries ;  since  that  act,  the  libraries 
are  entitled  to  have  them  upon  demand,  and,  were  it  otherwise,  they  would  have 
mutilated  copies  only.  In  conclusion,  it  may  be  observed,  that  no  additional  burthen 
is  thrown  upon  authors  or  publishers  by  this  act  of  Parliament.  Eleven  copies  were 
before  required  ;  eleven  copies  are  now  demandable  ;  and  so  far  from  a  burthen  being 
imposed,  a  considerable  benefit  is  conferred  by  an  extension  of  copyright. 

Piatt,  for  the  defendants  in  error.  It  has  been  contended  that  the  object  of  the 
statute  of  Ann.  was  to  protect  the  public  from  inadvertent  piracy.  That  certainly 
may  have  been  the  object  on  the  one  hand,  but  it  is  equally  clear  that  the  Legislature 
intended  to  protect  the  copyright  of  authors,  the  statute  being  expressly  for  the 
protection  of  learning,  making  the  entry,  however,  a  condition  precedent  to  that  pro- 
tection. Again,  it  has  been  urged  that  the  words,  "title  to  the  copy  of  the  whole  of 
such  book  and  every  volume  thereof,"  to  be  found  in  the  statute  15  Geo.  3,  c.  53, 
must  mean  the  title  of  each  volume  of  every  book.  Those  words  were  not  intended 
to  enforce  an  entry  of  the  title  of  each  volume,  but  of  such  [174]  a  title  only  as  would 
shew  the  nature  of  the  work,  and  the  number  of  the  volumes  of  which  it  was  to 
consist.  There  can  be  no  doubt  but  that  a  piracy  of  one  volume  of  a  work  would 
amount  to  an  infringement  of  copyright,  and  the  sole  object  of  the  Legislature  in  this, 
as  in  the  former  case,  was  to  require  such  an  entry  as  would  inform  the  public  what 
was  intended  to  be  entered.  It  is,  however,  remarkable,  if  that  be  the  true  construc- 
tion which  is  contended  for,  that  the  word  "Part "does  not  occur  in  that  section; 
on  the  contrary,  "  every  book  and  every  volume  thereof,"  plainly  denote  the  object 
of  the  enactment,  and  shew  in  respect  of  what  the  provision  applied.  Cases  are  to  be 
found,  in  which  a  single  sheet  has  been  considered  to  be  a  book,  but  that  was  a  work, 
and  therefore  within  the  meaning  of  the  act  of  Parliament.  This  is  an  act  penal  in 
its  consequences,  and  as  such  must  not  receive  a  liberal,  but  a  restricted  construction ; 
and  that  construction  must  bend  to  the  object  which  the  Legislature  had  in  view. 
For  the  purpose  of  ascertaining  what  books  are  published,  the  54  Geo.  3,  c.  15G,  s.  5, 
enacts  that  the  publisher  of  every  book,  demandable  under  the  act,  shall  within  one 
month  after  the  day  on  which  such  book  or  books  shall  be  first  sold,  published, 
advertised,  or  offered  for  sale,  enter  the  same.  That  section  cannot  be  construed 
strictly.  The  word  "and,"  must  be  substituted  for  "or";  for  a  work  may  be 
advertised  many  months  before  it  is  published,  and  no  penalty  can  be  incurred  for  not 
entering  a  work  which  may  not  be  published  until  long  after  it  has  been  announced 
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to  the  public.  But  even  if  the  word  "  or  "  remain,  the  subject  matter  of  this  action 
is  not  within  the  meaning  of  the  act  of  Parb'araent.  It  has  been  assumed  throughout 
the  argument,  that  the  British  Museum  is  identical  with  the  King's  library  ;  no  such 
fact  appears  upon  the  evidence,  neither  is  it  shewn  from  the  act  of  Parliament  itself ; 
and,  therefore,  the  defendants  in  error  have  a  right  to  assume  that  they  are  distinct; 
and  inasmuch  as  the  former  institu-[175]tion  would  not  be  entitled  to  such  parts  of 
the  work  as  were  published  before  the  kite  act  of  Parliament,  this  act  will  not  confer 
upon  it  a  right  to  mutilated  parts  of  this  work.  To  bring  the  case  within  the  meaning 
of  the  act  of  Parliament,  it  must  be  shewn  to  be  a  work  published  for  profit.  But 
from  the  evidence  it  is  apparent  that  this  cannot  be  a  work  of  that  description.  It  is 
not  a  work  which  requires  the  protection  of  the  statute,  neither  does  it  come  within 
the  mischief  to  be  provided  against,  and  as  it  derives  no  benefit  from  the  act  of 
Parliament,  so  it  should  take  none  of  the  burthens  consequent  upon  the  enactment. 
So  it  must  be  shewn  to  be  a  publication  for  sale,  which  is  expressly  negatived  by  the 
evidence  upon  the  bill  of  exceptions.  If  a  number  of  subscribers  were  to  agree  to 
defraj'  the  expense  of  printing  for  their  own  use,  a  certain  work,  would  such  a 
publication  be  within  the  meaning  of  the  act  of  Parliament?  Certainly  not.  How 
then  does  the  present  differ  from  that  case  ?  In  nothing,  except  that  the  work  is 
published  at  a  loss,  the  deficiency  being  made  up  by  the  executors  under  the  will  of 
i)r.  Sibthorpe.  It  would  seem  that  the  "Jd  and  .5th  sections  of  this  act  of  Parliament 
were  passed  expressly  for  the  purpose  of  silencing  those  doubts,  which  have  been 
raised  upon  this  argument  The  word  "book,"  in  the  5th  section,  if  construed  with 
relation  to  "  books,"  clearly  cannot  mean  a  single  volume  of  a  work,  but  a  distinct 
work ;  and  the  same  construction  applies  equally  to  the  2nd  section.  That  section 
enacts  that  eleven  copies  of  every  l)ook,  and  of  every  volume  thereof,  which  from  and 
after  the  passing  of  the  act,  shall  be  printed  and  published,  on  demand  thereof  being 
made,  &c.  at  any  time  within  twelve  months  next  after  the  publication  thereof  &c., 
which  enactment  must  be  read,  that  eleven  copies  of  the  whole  of  every  book,  which 
from  and  after  the  passing  of  the  act  shall  be  published,  shall  be  delivered  within 
twelve  months  after  the  publication  thereof ;  the  words  "  which  "  and  "  thereof " 
referring  to  [176]  the  term  book  only,  which  expression  alone  is  found  in  the  fifth 
section.  If  it  had  been  otherwise,  the  word  "volume"  would  have  been  inserted  in 
the  fifth  section ;  the  absence  of  which  mainly  fortifies  the  above  construction.  But 
even  if  the  provision  comprehended  a  volume,  this  is  not  a  volume,  but  merely  a 
portion  of  a  volume,  a  pars  centaria  or  fasciculus.  If  the  work  was  published  upon 
the  appearance  of  the  first  part,  or,  in  other  words,  if  it  was  first  published  before  the 
publication  was  complete,  still  this  is  not  a  work  within  the  meaning  of  the  act  of 
Parliament,  because  the  first  volume  was  published  before  the  passing  of  the  act. 
But  it  may  be  asked,  what  is  the  meaning  of  every  volume  thereof?  Volumes  may 
be  published  at  intervals,  and  each  volume  would  be  demandable  ;  but  it  must  be  "a 
work  commenced  originally  since  the  passing  of  the  act  of  Parliament.  The  fasciculus 
in  question  has  no  title,  but  the  title  of  the'whole  work  and  the  preface  was  contained 
in  the  first  part,  which  was  published  long  before  the  statute  in  question.  What  then 
is  to  be  entered  with  respect  to  this  fasc'iculus  1  It  is  true,  that  each  part  has  a  page 
denoting  the  number  of  the  work,  but  that  fact  cannot  assist  the  argument ;  for,  if  it 
be  good,  it  must  be  applicable  to  parts  of  a  work,  which  are  published  without  a  title 
page.  Suppose  this  work  to  have  been  first  published  after  the  54  Geo.  3,  c  156,  and 
to  be  demandable  under  that  statute,  the  publishers  would  have  been  required  to 
enter  the  title  to  the  first  part  only,  which  entry  would  have  sufiSciently  apprised  the 
public  of  the  nature  of  the  work,  and  of  the  number  of  the  volumes  which  it  would 
comprehend.  Assuming,  then,  for  the  sake  of  argument,  that  the  work  is  demandable, 
the  first  part  having  been  published  before  the  act,  they  were  not  bound  to  make  a 
subsequent  entry.  First,  then,  this  is  not  a  work  of  profit  within  the  contemplation 
of  the  act.  Secondly,  if  it  were,  being  commenced  originally  before  the  passing  of  the 
act,  it  is  not  within  the  meaning  of  that  clause,  for  [177]  the  infractioti  of  which  the 
penalty  is  sought  to  be  recovered  And  thirdly,  this  fasciculus  is  not  a  book,  and 
need  not  therefore  be  entered  at  Stationers'  Hall. 

Patteson,  in  reply.  The  impossil)ility  of  entering  the  title  to  the  parts  of  a  work, 
has  been  uri^ed  as  an  objection  to  the  argument  for  the  plaintiffs  in  error,  but  that 
supposed  impossibility  proceeds  from  confounding  the  entry  of  the  title  to  the  copy- 
right, with  the  title  page  of  the  work.     Upon  reference  to  the  words  of  the  act,  "it 
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will  be  found  that  the  title  to  the  copyright  only  is  required  to  be  entered,  and  not 
the  title  page.  But  whatever  may  be  the  construction  of  the  act  in  that  respect,  such 
construction  cannot  rule  the  decision  in  the  present  case.  Again  it  has  been  argued, 
that  the  libraries  would  only  have  multilated  copies.  That  also  proceeds  upon  a  mis- 
apprehension. By  the  former  statutes,  the  printers  were  bound  to  deliver  every  work, 
by  the  late  act  such  only  are  to  be  delivered  as  are  demanded,  and  those  only  which 
have  been  published  since  the  passing  of  the  act.  Undoubtedly,  if  certain  persons 
were  to  subscribe  to  print  a  work  for  their  private  use,  that  would  not  be  a  work 
demandable  under  the  act,  but  it  is  not  necessary  to  contend  that  this  was  a  publication 
for  sale,  although  the  evidence  proves  that  it  was,  for  the  act  of  Parliament  applies 
equally  to  works  which  are  published  as  to  those  which  are  sold,  advertised,  or  oflered 
for  sale.  It  is  immaterial  whether  the  work  was  or  was  not  a  work  of  profit,  for  if 
that  were  the  criterion  in  every  case,  an  account  would  have  to  be  taken  of  profit  and 
loss.  A  distinction  has  also  been  attempted  to  be  drawn  between  a  book  and  a  volume. 
The  ground  upon  which  the  argument  for  the  plaintiffs  in  error  proceeds  is,  that  the 
entry  of  the  title  was  required  by  the  statute  of  Anne  for  the  protection  of  the  public 
against  inadvertent  piracies,  and  also  to  convey  information  to  the  libraries  of  the 
books  that  were  published.  This  provision  having  been  [178]  eluded  was,  in  some 
degree,  remedied  by  the  statute  15  Geo.  3,  c.  57;  and  afterwards,  the  41  Geo.  3, 
c.  107,  was  passed,  obviously  for  the  protection  of  the  rights  of  the  public  libraries. 
Then  came  the  late  statute,  the  fifth  section  of  which  was  passed  with  the  express 
object  of  asceitaining  what  books  were  demandable  by  the  libraries.  Such  being  the 
clear  intention  of  the  Legislature,  if  it  were  sufficient  to  enter  the  title  to  the  first 
part  only,  no  information  would  be  conveyed  of  the  publication  of  the  subsequent 
paits,  until  long  after  the  work  had  ceased  to  contain  any  interest,  and  thereby  the 
object  of  the  Legislature  and  the  rights  of  the  public  institutions  would  be  entirely 
defeated. 

Cur.  adv.  vult. 

Alexander,  L.  C.  B,(a)  now  delivered  the  judgment  of  the  Court.  This  was  an 
action  brought  by  the  British  Museum  against  the  defendants  in  error,  for  penalties 
given  by  the  54  Geo.  3,  c.  156,  s.  5;  which  act  is  for  the  encouragement  of  learning, 
and  respects  literacy  property.  The  5th  section  of  that  statute  requires  that  the 
publisher  of  every  book  demandable  by  force  of  it  shall  enter  the  title  of  such  book, 
with  the  name  and  residence  of  the  publi-sher,  at  Stationers'  Hall,  and  endeavours  to 
enforce  obedience  to  that  requisition,  by  imposing  a  penalty  of  51.,  with  eleven  times 
the  price  of  the  book.  The  present  action  is  brought  for  the  recovery  of  those 
penalties. 

The  first  count  of  the  declaration  avers  that  the  defendants  in  error  were,  on  the 
10th  January,  1825,  the  publishers  of,  and  did  then  publish,  a  certain  book  intitled 
Flora  Gra;ca.  Then  follows  the  title  of  the  book,  which  it  is  not  necessary  for  the 
purposes  of  this  judgment  to  state.  It  avers  the  book  to  have  been  first  published 
at  the  time  mentioned,  at  the  price  of  121.  12s.  The  count  then  avers  [179]  it  to  be 
a  book  demandable  by  the  act  of  54  (ieo.  3,  and  charges  the  defendants  with  neglecting 
to  enter  the  title  to  the  copy  of  the  book,  and  their  names  as  publishers,  at  Stationers' 
Hall.  There  are  many  other  counts  in  the  declaration,  but  as  the  opinion  of  the  Court 
does  not  turn  upon  the  form  of  the  pleadings,  it  is  not  necessary  to  pursue  the  pleadings 
further.  The  defendants  in  error  pleaded  the  general  issue.  Upon  the  trial  a  verdict 
was  found  in  their  favour,  and  upon  that  occasion  a  bill  of  exceptions  was  tendered 
to  the  learned  Judge  who  tried  the  cause. 

The  result  of  the  evidence,  as  it  appears  from  the  bill  of  exceptions,  is  that  the 
publication  in  question  is  part  of  a  considerable  work,  prepared  by  the  late  Dr. 
Sibthorpe,  and  by  his  will  directed  to  be  printed  ;  that  funds,  to  a  cei-tain  extent, 
were  by  the  same  will  given  to  carry  on  the  undertaking  ;  that  some  of  the  numbers 
were  published  before  the  act  in  question,  that  is,  before  July,  1814  ;  that  the  defen- 
dants have  of  late  years  been  the  publishers ;  and  that  the  number,  which  is  the 
foundation  of  this  action,  is  cdled  No.  9,  being  the  first  part  of  the  fifth  volume. 

In  the  view  which  this  Court  takes  of  the  question,  these  are  the  material  facts : 
Mr.  Justice  Bayley,  before  whom  the  cause  was  tried,  stated  to  the  jury  his  opinion 
to  be,  that  the  defendants  were  publishers,  within  the  true  intent  and  meaning  of  the 

(a)  Best,  L.  G.  J.,  was  absent  from  indisposition. 
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act,  of  the  number  called  No.  9  ;  but  that  this  No.  9  was  not  a  book  demandable  by 
force  of  the  statute  54  Geo.  3,  and,  therefore,  that  the  evidence  produced  by  the 
defendants  was  sufficient  to  bar  the  action.  This  opinion  is  excepted  to  by  the  plaintiffs 
in  their  bill  of  exceptions.  It  avers,  that  the  No.  9  was  a  book  demandable  by  virtue 
of  the  act  of  Parliament,  and  whether  it  be  or  be  not,  is  the  question  which  this  Court 
is  to  decide  upon  the  present  occasion.  Now,  whether  that  which  is  confessedly  not 
a  book,  nor  even  a  volume,  but  a  part  only  of  a  volume  be  demandable,  [180]  depends 
upon  the  second  section  of  the  act.  This  section,  so  far  as  it  is  necessary  to  state  it, 
enacts,  "That  eleven  printed  copies  of  the  whole  of  every  book,  and  of  every  volume 
thereof,  and  upon  the  paper  upon  which  the  largest  number  or  impressions  of  such 
book  shall  be  printed  for  sale,  together  with  all  maps  and  prints  belonging  thereto, 
which,  from  and  after  the  passing  of  this  act,  shall  be  printed  and  published,  on 
demand  thereof  being  made  in  writing  to  or  left  at  the  place  of  abode  of  the  publisher 
or  publishers  thereof,  at  any  time  within  twelve  months  next  after  the  publication 
thereof,  under  the  hand  of  the  warehouse-keeper  of  the  Company  of  Stationers,  or  the 
librarian,  or  other  person  authorised  by  the  managers  of  libiaries,  shall  be  delivered 
by  the  publisher  or  publishers  thereof  respectively,  within  one  month  after  demand 
made  thereof  in  writing."  By  this  provision  the  thing  required  to  be  delivered  on 
demand,  is  the  whole  of  every  book  and  of  every  volume  thereof,  and  of  which  the 
non-feasance  is  made  penal. 

This  Court  is  of  opinion,  with  the  learned  Judge  who  tried  the  cause,  that  the 
persons  for  whose  benefit  this  provision  was  intended,  have  no  right,  by  force  of  a 
provision  so  expressed,  to  demand  from  the  publishers  that  which  is  neither  a  book 
nor  a  volume,  but  only  a  part  of  a  volume.  We  are  of  opinion,  that  we  are  to  under- 
stand the  Legislature  as  having  in  this  clause  employed  the  words  in  their  common 
and  accepted  sense,  and  that  we  have  no  right,  by  a  questionable  subtilty,  to  extend 
the  consti'uction  of  the  words  beyond  their  usual  and  natural  import. 

No  inference  favourable  to  the  plaintiffs,  as  it  appears  to  us,  can  be  collected  from 
the  fifth  clause,  on  which  this  action  is  immediately  founded,  and  which  requires  the 
entry.  So  far  as  it  respects  publications  of  this  kind,  it  is  general,  and  speaks  of  book 
or  books  only.  And  when  the  two  [181]  clauses  are  combined,  the  act  appears  to 
mean,  that  a  volume  would  come  within  the  word  book  ;  but  that  a  fasciculus  cannot 
be  said  to  be  a  volume. 

We  are,  as  I  understand,  all  clearly  of  opinion,  that  this  is  not  a  periodical  publica- 
tion, within  the  proviso  which  respects  works  of  that  description.  The  previous  acts, 
the  8  Anne,  15  Geo.  3,  and  41  Geo.  3,  have  been  referred  to  as  illustrating  the  clauses 
in  question,  and  tending  to  sustain  the  view  taken  by  the  plaintiffs  of  this  case.  These 
acts  have  been  looked  into,  and  do  not  appear  in  any  manner  to  warrant  the  construction 
contended  for. 

It  has  been  asked,  if  this  fasciculus  is  not  demandable,  nor  required  under  a  penalty 
to  be  entered,  has  the  author  any  copyright  in  it  1  I  answer,  that  is  a  different  question, 
and,  whichever  way  it  be  answered,  would  not  rule  that  which  is  now  before  the  Court. 

It  has  been  also  asked,  if  not  now,  will  this  fasciculus  ever  be  demandable  1  I 
answer  again,  that  question  is  properly  left  to  be  decided  when  it  shall  occur ;  but 
that,  be  that  as  it  may,  this  No.  9,  part  of  the  fifth  volume,  was  not  demandable,  nor 
required,  upon  the  true  construction  of  the  statute,  to  be  entered  at  the  time  when 
this  action  was  brought. 

We  are  all  of  opinion,  that  there  should  be  judgment  for  the  defendants ;  and 
consequently  the  judgment  will  be 

Affirmed. 

Exchequer  in  Equity. 

Bell  r.  Brockb.a,nk.  Thursday,  Jan.  31st,  1828.— Upon  an  application  for  the 
plaintiff  to  amend  his  bill,  without  prejudice  to  an  injunction  previously  obtained 
on  the  merits,  the  particular  amendments  must  be  specified. 

The  plaintiff  in  this  case  having  moved  for  and  obtained  an  injunction  to  restrain 
proceedings  at  law,  upon  the  [182]  merits  confessed  in  the  defendant's  answer,  now 
moved,  upon  notice,  that  he  might  be  at  liberty  to  amend  his  bill  without  prejudice 
to  the  injunction. 
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Sharpe  contended  that  the  injunction  having  been  obtained  on  the  merits,  the 
plaintiff  was  entitled,  as  of  course,  to  amend,  without  prejudice  to  the  injunction  ;  and 
that  that  distinction  existed  between  an  injunction  obtained  on  account  of  the  defen- 
dant's delay,  and  one  obtained  on  the  merits  confessed  in  the  defendant's  answer.  In 
support  of  that  proposition  he  cited  the  case  of  Pratt  v.  Archer  (1  S.  &  S.  403),  where 
that  distinction  was  recognized. 

Seton,  contra,  admitted  that  such  was  the  rule  in  the  Court  of  Chancery  ;  but 
contended,  that  in  this  respect  the  practice  of  the  two  Courts  was  different.  In  the 
Court  of  Exchequer  the  motion  was  not  of  course,  that  Court  requiring  to  be  satisfied 
of  the  nature  and  materiality  of  the  proposed  amendments,  before  it  would  grant  the 
application. 

The  Court  held  that  the  plaintiff  must,  in  order  to  obtain  leave  to  amend  without 
prejudice  to  an  injunction  previously  obtained,  in  all  cases  specify  the  nature  of  the 
proposed  amendments,  in  order  that  the  Court  might  see  whether  they  were  material, 
and  consistent  with  the  case  upon  which  the  injunction  was  obtained.     Upon  which 

Sharpe,  for  the  plaintiff,  stated  the  nature  of  the  amendments  proposed  to  be  made 
on  the  bill ;  and 

The  Court  granted  the  application  upon  payment  of  costs. 

[183]  MACCALLni  r.  TuETON,  Bart.  Equit.  Exch.  Thursday,  January  .31st, 
1828. — The  Court  will  not  compel  a  defendant  to  answer  allegations  which  may 
subject  him  to  penalties. — This  protection  extends  not  only  to  the  question  which 
directly  may  tend  to  criminate  him,  but  to  every  link  in  the  chain  of  proof. — 
Wliere  the  chairman  of  a  joint  stock  company,  with  a  knowledge  that  the  company 
had  been  dissolved,  and  that  the  managing  committee  had  determined  to  buy  up 
the  shares,  sent  his  shares  into  the  market  and  sold  them  as  good  and  available 
shares ;  the  Court  protected  him  from  answering  these  allegations,  upon  the 
ground  that  there  existed  a  reasonable  probability  that  he  might  be  indicted  for 
the  fraud. 

This  was  a  bill  filed  by  the  plaintiff  against  the  defendant  for  a  discovery,  in  aid 
of  an  action  at  law.  The  bill  stated  that,  in  the  year  1825,  a  prospectus  was  published 
and  circulated  with  the  knowledge  and  privity  of  the  defendant,  for  the  purpose  of 
establishing  a  joint  stock  company,  to  be  called  the  Egyptian  Trading  Company  ;  the 
prospectus,  after  stating  the  capital  to  be  One  Million,  in  five  thousand  shares  of  2001. 
each,  the  names  of  the  directors,  auditors,  bankers,  counsel,  solicitors,  and  secretaries, 
proceeded  to  set  forth  the  object  and  nature  of  the  company  :  that  the  defendant  was 
chairman,  and  with  others  as  a  committee  of  the  directors,  conducted  the  affairs  of  the 
company,  and  was  principally  instrumental  in  setting  it  on  foot :  that  transferrible 
shares  were  issued  by  the  authority  of  the  directoi-s,  and  sold  at  a  considerable  premium, 
the  defendant  himself  being  a  large  shareholder  ;  that  in  June,  182-5,  the  major  part 
of  the  directors,  finding  that  the  company  could  not  be  carried  on  to  advantage,  at  a 
meeting  held  for  that  purpose,  decided  upon  its  dissolution  ;  and  that  certain  funds  in 
their  hands  should  be  employed,  so  far  as  they  would  extend,  in  purchasing  out  of 
the  market  the  shares  on  which  the  deposits  had  been  paid,  and  which  did  not  belong 
to  any  of  the  directors,  and  that  the  remainder  of  the  shares,  which  the  funds  of  the 
company  would  not  extend  to  purchase,  should  be  bought  up  and  got  in  at  the  expense 
of  the  directors  who  had  chiefly  caused  the  circulation  of  the  shares,  and  that  so  the 
company  should  no  longer  exist,  it  being  also  determined  that  the  directors  should 
from  that  time  refrain  from  selling  or  disposing  of  any  shares  :  that  the  defendant 
was  present  and  presided  at  the  meeting  when  these  resolutions  were  passed,  which 
were  not,  however,  made  known  to  the  public  ;  that  the  defendant  being  aware  that 
the  company  [184]  would  be  forthwith  dissolved,  and  that  the  shares  would  conse- 
quently become  of  no  value,  on  the  7th  July,  1825,  fraudulently  employed  a  broker  to 
sell  his  shares,  twenty-five  of  which  were  purchased  at  a  premium  by  the  plaintiff, 
who  being  ignorant  of  the  circumstances  of  the  company,  and  relying  upon  the  respecta- 
bility of  the  auditors,  believed  it  to  be  in  a  flourishing  condition  ;  that  in  consequence 
of  the  resolution  the  company  was  dissolved,  and  the  shares  thereby  became  of  no 
value. 

To  this  bill  the  defendant  demurred,  for  that  the  discovery  sought  by  the  bill 
might  subject  him  to  pains,  penalties,  forfeitures,  and  punishment. 
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Fonblanque  and  Beames  in  support  of  the  demurrer.  The  facts  stated  in  the  bill 
must,  for  the  purposes  of  this  argument,  be  assumed  to  be  true,  and  if  supported  by 
evidence  will  subject  the  defendant  to  an  indictment.  Although  the  bubl)le  act 
(6  Geo.  1,  c.  18),  has  been  repealed  (6  Geo.  4,  c.  91),  that  statute,  according  to  the 
opinion  of  I^ord  Eldon,  was  but  declaratory  of  the  common  law  ;  and  in  order  to 
ascertain  what  that  law  is,  it  may  be  useful  to  refer  to  the  provisions  of  that  statute. 
Now  every  requisite  to  bring  the  members  of  this  company  within  the  penal  enactment 
of  that  statute,  exists  in  this  case.  Having  associated  themselves  together,  they  hold 
themselves  out  to  the  public  as  a  corporation  ;  create  transferrible  shares,  and  assume 
to  themselves  an  authority  legally  to  carry  the  objects  of  the  company  into  effect. 
So,  this  case  is  within  the  mischief  contemplated  by  that  act  of  Parliament.  Their 
liabilities  are  not  defined,  and  it  would  be  impracticable  for  any  individual  member  to 
sue  the  body  ;  and  in  the  event  of  a  suit  by  an  indifferent  person,  each  member  must 
be  brought  before  the  Court.  This,  in  the  opinion  of  Lord  Eldon,  is  an  indictable 
offence  at  common  law.  The  plain-[185]-tiff  is  particeps  eriminis,  and  although  he 
may  at  law  be  entitled  to  recover  back  the  money  paid,  a  Court  of  equity  will  not 
assist  him. 

But  independently  of  this  general  ground,  the  discovery  sought  would  subject  the 
defendant  to  an  indictment  under  the  statute  30  Geo.  2,  c.  24  ;  for  the  suppression  of 
a  fact  within  the  knowledge  of  the  defendant,  is  a  false  pretence,  equally  as  if  he  had 
represented  as  true  that  which  he  knew  to  be  untrue.  In  the  case  of  Young  v.  The 
King  (.3  T.  E.  98),  Lord  Kenyon  observed,  that  when  this  statute  was  passecl,  it  was 
considered  to  extend  to  every  case  where  a  party  had  obtained  money  by  falsely 
representing  himself  to  be  in  a  situation  in  which  he  was  not,  or  any  occurrence  which 
had  not  happened,  to  which  persons  of  ordinary  caution  might  give  credit.  This  case 
clearly  I'anges  itself  within  that  general  definition ;  for  the  defendant,  by  selling  the 
shares,  represented  that  which  was  not  the  case,  namely,  that  the  company  was  in 
existence,  and  that  the  shares  were  valuable.  So  in  The  King  v.  Jackson  (3  Canipb. 
370),  where  the  defendants  gave  a  cheque  upon  bankers,  with  whom  they  had  no 
account,  in  payment  for  goods  ;  it  was  held  by  Mr.  Justice  Baylcy,  that  that  amounted 
to  a  false  pretence,  as  the  prosecutor  would  not  have  parted  with  the  goods  except 
upon  the  faith  of  the  cheque.  Li  that  case,  no  pretence  was  made  beyond  that  which 
arose  from  the  bare  delivery  of  the  cheque.  So,  here  the  transfer  of  the  shares  raised 
a  presumption  that  the  company  was  subsisting  which  the  defendant  knew  to  be 
unfounded.  Many  other  decisions  upon  the  sam'e  statute  are  to  the  same  effect ;  but 
it  is  not  incumbent  upon  the  defendant  to  establish  to  demonstration,  that  he  inevitably 
would  be  exposed  to  an  indictment  by  answering  this  bill,  for  it  is  sufficient  for  the 
purposes  of  this  demurrer,  to  shew  that  the  question  admits  of  a  fair  and  reasonable 
doubt.  [186]  Li  Harrison  v.  Sou/hcote  (1  Atk.  528),  Lord  Hardwicke  observed,  "the 
rule  of  law  is,  that  a  man  shall  not  be  obliged  to  discover  what  may  subject  him  to  a 
penalty,  not  what  must  only  ;"  and  as  under  the  particular  circumstances  of  that  case, 
the  discovery  sought  might  have  eventually  created  a  forfeiture,  his  Lordship,  upon 
that  ground,  refused  to  compel  the  discovery.  This  principle  has  since  been  acted 
upon,  in  a  late  case,  by  the  Master  of  the  Rolls,  whose  judgment  was  subsequently 
affirmed  by  Lord  Eldon.  (i) 


(5)  Adeline  v.  Newton. 
The  bill  was  filed  against  the  defendants,  stating  a  partnership  between  them  and 
the  testator,  as  notaries,  and  praying  an  account,  ifec.  To  this  bill  the  defendants  put 
in  an  answer,  stating  that  by  the  provision  of  the  act  41  Geo.  3,  c.  79,  s.  10,  any 
notary  acting  for  a  person  not  entitled  to  act  as  a  notary,  was  liable  to  be  struck  off 
the  roll:  that  the  defendants  were  notaries;  and  that  the  testator  not  having  taken 
out  his  certificate,  according  to  39  &  40  Geo.  3,  c.  72,  s.  7,  was  a  pei'son  not  entitled 
to  act  as  a  notary  ;  and  consequently  they  the  defendants  ought  not  to  be  compelled 
to  answer  as  to  the  alleged  co-partnership  between  them  and  the  testator,  as  it  exposed 
them  to  the  risk  of  being  struck  off'  the  roll.  Numerous  exceptions  were  consequently 
taken  to  the  answer,  which,  on  argument,  were  over-ruled  by  the  Master  (Thompson). 
His  report  benig  excepted  to,  the  exceptions  were  argued  at  great  length,  before  Sir 
John  Leach,  (V.  C),  who  for  a  time  doubted  whether  he  should  not  allow  them, 
on    the  ground,  that  if   the   defendants  were   ignorant  of  the  fact  of   the  testator 
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It  may,  however,  be  said,  that  some  parts  of  this  bill  are  free  from  objection,  and 
that  at  all  events  the  defendant  should  have  answered  so  much.  The  rule  which  protects 
parties  from  answering  in  such  case,  does  not  apply  to  those  parts  only  which  tend 
immediately  to  criminate  them,  but  also  to  every  fact  which  may  furnish  a  link  in  the 
chain  of  imputation,  which  ultimately  may  be  brought  against  them  In  Faxton  v. 
Douglas  (19  Ves.  225),  it  was  said  by  the  Lord  Chancellor  that  in  no  stage  of  the 
proceedings  could  a  party  be  com-[187]-pelled  to  answer  any  question,  accusing  himself, 
or  any  one  in  a  series  of  questions  that  had  a  tendency  to  that  eHect ;  the  rule  in  these 
cases  being,  that  be  is  at  liberty  to  protect  himself  against  answering,  not  only  the 
direct  question,  but  also  every  question,  fairly  appearing  to  be  put  with  a  view  of 
drawing  from  him  an  answer,  containing  nothing  to  aft'ect  him,  except  as  it  is  one  link 
in  a  chain  of  proof  that  may  ultimatelj^  be  brought  against  him.  So,  in  Tharpe  v. 
Maanihi/  (5  Mad.  219),  it  was  said  that  every  question  must  be  made  with  a  view  to 
the  end  for  which  the  bill  was  filed,  and  that  a  part}'  was  not  bound  to  answer  any 
question,  however  apparently  indifferent,  which  was  in  any  manner  connected  with 
the  criminal  charge.  The  same  principle  was  recognized  in  Eatsticriijld  v.  Green  (8  Ves. 
405).  Modern  decisions  {Blain  v.  Agar,  1  Sim.  37  ;  Grecii  v.  Barrett,  id.  45)  may  be 
cited  as  militating  against  this  demurrer.  But  those  were  bills  for  relief,  which 
furnishes  a  material  distinction  :  circumstances  may  be  stated,  which  will  entitle  the 
plaintiff'  to  relief;  but  although  a  Court  of  equity  will  entertain  the  relief,  yet  it  will 
not  compel  a  party  by  his  own  oath  to  subject  himself  to  punishment.  Brownswovd  v. 
Edwards  (2  Ves.  Sen.  245). 

[188]  Tiiniey  and  Brodrick  in  support  of  the  bill.  There  is  no  real  distinction 
between  a  bill  for  a  discovery  and  one  for  relief,  and  both  must  depend  upon  the  same 
rules.  Every  bill  for  relief  is  a  bill  for  discovery  also,  and  it  matters  not  in  what 
Court  the  relief  is  to  be  obtained,  whether  in  a  Court  of  law,  as  the  result  of  the 
discovery,  dr  in  a  Court  of  equity  in  the  first  instance.  Numerous  eases  are  to  be 
found  in  the  books,  both  before  and  since  the  repeal  of  the  bubble  act,  in  which  relief 
has  been  granted  by  Courts  of  equity  against  frauds  of  this  description.  Colt  v. 
U'ooUadm  (2  P.  Wms.  154),  Blain  v.  Agar  (1  Sim.  37),  Green  v.  Barrett  (id.  44). 
Indeed,  Courts  of  Equity  constantly  relieve  against  frauds  practised  upon  private 
individuals,  and  a  fortiori  should  interpose  where  the  mischief  is  more  extensive,  and 
multitudes  are  defrauded.  But  it  has  been  contended  that  the  defendant  is  indictable 
as  the  promoter  of  and  participator  in  the  creation  of  this  company.  The  bubble  act 
has  been  repealed,  and  cannot  therefore  apply,  and  no  offence  has  been  committed 
which  is  indictable  at  common  law.  If  before  the  bubble  act,  an  indictment  could 
have  been  sustained,  the  provisions  of  that  statute  would  have  been  unnecessary,  and 
numerous  cases  must  have  occurred  in  which  indictments  had  been  preferred.  None 
such  are  to  be  found  in  the  books,  which  affords  a  cogent  argument  against  the 
maintenance  of  the  proposition.  It  has,  indeed,  been  thrown  out  by  a  very  high 
authority,  that  joint  stock  companies  are  indictable  at  common  law  as  nuisances,  but 
that  objection  has  never  been  followed  up  in  the  numerous  cases  which  have  lately 
occurred  ;  and  had  it  been  tenable,  the  result  in  Blain  v.  Agar,  Green  v.  Barrett,  Hodson 
V.  Hancock  (1  Y.  &  J.  317),  and  Van  Sandaw  v.  Moi/re  (1  Kuss.  441),  would  have  been 
different.  Indeed,  iu  the  latter  case,  the  Lord  Chancellor  decided  that  [189]  all  the 
proper  parties  must  come  before  the  Court;  whereas,  if  he  had  retained  his  former 

not  having  taken  out  his  certificate,  they  could  not  be  endangered  ;  but  on  further 
consideration,  he  thought  they  ought  not  to  be  put  to  the  risk  of  proving  such  to  be 
the  case,  and  he  ultimately  over-ruled  the  exceptions. 

The  matter  was  subsequently  brought  before  Lord  Chancellor  Eldon,  on  a  motion 
to  produce  a  document  which  (as  it  was  represented  by  the  plaintifi),  went  to  the 
establishment  of  some  one  of  the  facts  contained  in  their  bill  ;  and  the  same  arguments 
were  again  resorted  to  on  both  sides.  But  his  Lordship  declined  making  the  order 
sought  by  the  plaintifi',  thereby  afiirming  the  decisions  of  the  Master  and  of  the  Vice 
Chancellor. 

(Note. — This  case  is  cited  by  Mr.  Haddock,  2  Pr.  p.  340,  note  (c),  as  before  Sir 
J.  Leach,  23d  April,  1»19). 

Mr.  Bell  and  Mr.  Garratt,  for  plaintiff  on  exceptions ;  and  Sir  C.  Wetberal  and 
Mr.  Garratt,  for  plaintifi'  on  motion,  before  the  Lord  Chancellor.  Beames  for  defendants 
in  each  instance. 
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opinion  upon  the  illegality  of  the  company,  he  would  have  dismissed  the  bill.  But 
in  the  absence  of  authority,  upon  what  principle  can  the  company  be  indictable  at 
common  law?  Indictments  at  common  law  are  confined  to  cases  of  a  public  nature 
only.  The  company  in  question  was  but  a  partnership,  which  may  exist  upon  an 
extended  scale  for  legal  purposes.  It  cannot  be  contended  that  the  object  of  this 
company  was  illegal.  In  Rex  v.  Wehh  (14  East,  406),  a  great  number  of  persons 
entered' into  a  deed  of  co-partnership  to  raise,  by  small  subscriptions,  a  large  capital, 
to  be  applied  in  the  purchase  of  flour  and  making  of  bread,  to  be  distributed  amongst 
the  proprietors.  An  indictment  being  preferred  against  several  of  the  proprietors, 
for  a  nuLsance,  contrary  to  the  provisions  of  the  bubble  act,  the  Jury  found  that  the 
company  had  been  constituted  for  laudable  purposes,  and  the  defendants  were  acquitted 
by  the  judgment  of  the  Court.  It  is  clear,  therefore,  that  a  partnership,  unless  it  be 
for  illegal  purposes,  is  not  an  indictable  offence,  even  though  the  shai'es  be  transfer- 
rible  at  the  option  of  the  proprietors.  Nockels  v.  Groshj  (5  D.  &  R.  751  ;  3  B.  &  C. 
814).  It  has,  however,  been  urged  that  the  company  assumed  the  character  of  a 
corporation.  The  circumstance  of  assuming  a  common  name,  of  holding  general 
meetings  and  the  like,  are  but  equivocal  indicia  and  characteristics  of  a  corporation. 
Numerous  bodies  legal  in  their  object  exist,  which,  if  such  were  criminal,  would  be 
subject  to  indictment.  According  to  the  language  of  Lord  Ellenborough  (14  East, 
421),  it  was  a  matter  of  doubt,  even  before  the  repeal  of  the  Inibble  act,  whether  the 
mere  raising  transferrible  stock  was  in  any  case  per  se  an  offence  against  that  statute, 
unless  it  had  relation  to  some  undertaking  or  project  which  had  a  tendency  to  the 
common  grievance  or  inconvenience  of  his  Majesty's  subjects,  or  of  great  inimbers  of 
them.  If  such  were  the  case  while  [.190]  the  bubble  act  was  in  operation,  there  can 
be  no  doubt  but  that  at  common  law  it  cannot  amount  to  an  indictable  ofl'ence.  But 
inasmuch  as  the  discovery  cannot  be  resisted  upon  this  ground,  it  will  be  necessary 
to  advert  to  the  second  point,  arising  upon  the  statute  30  Geo.  2,  c.  24,  or  the  more 
recent  act  of  52  Geo.  3,  c.  64.  This  question  can  be  argued  upon  such  facts  only  as 
are  disclosed  in  the  bill,  which  are,  that  the  defendant  knowing  the  shares  to  be  of 
no  value,  sent  them  into  the  market,  and  through  the  agency  of  his  broker,  sold  them 
to  the  plaintiff.  No  representation  whatever  was  made  by  the  defendant,  either  to 
the  broker  or  to  the  purchaser  ;  nor,  indeed,  is  it  stated,  that  the  defendant  was 
present,  or  in  any  way  interfered  in  the  tran.saction.  In  the  absence  of  pretence,  for 
what  and  in  what  form  could  the  defendant  be  indicted  ?  Not  for  a  conspiracy,  for 
he  alone  is  implicated.  Neither  could  he  be  indicted  for  a  fraud  at  common  law,  for 
if  there  be  an  injury,  it  is  to  a  private  individual  only.  Much  less  could  he  be  indicted 
for  obtaining  money  under  false  pretences,  no  representation  having  been  made  by 
him,  or  by  the  broker,  upon  the  transfer  of  the  shares. 

But,  independently  of  these  points,  and  the  general  principle  upon  which  Courts 
of  equity  interfere  in  cases  of  this  description,  the  demurrer  must  be  over-ruled,  for 
it  is  too  extensive,  and  covers  too  much.  It  must  be  admitted,  that  the  Court  will 
not  compel  the  defendant  to  criminate  himself,  but  even  though  part  of  the  bill  may 
have  that  tendency,  it  will  not  protect  him  from  answering  the  rest.  In  Weaver  v. 
Earl  of  Meath  (2  Ves.  Senr.  109),  the  Lord  Chancellor  observed,  "suppose  a  bill  for  a 
discovery  of  waste,  charging  the  defend;int  to  be  tenant  for  life,  and  that  he  com- 
mitted waste,  and  praying  that  he  may  set  forth  and  discover  whether  he  is  not  tenant 
for  life,  he  may  plead  to  the  discovery  whether  he  has  committed  waste  or  not,  but 
not  whether  he  is  tenant  for  life  or  not.  [191]  So,  in  Chambers  v.  Thompson  (4  Bro. 
G.  C.  434),  a  demurrer  was  overruled,  which  extended  to  allegations  of  the  defendant 
being  a  trader,  as  well  as  to  those  which  charged  an  act  of  bankruptcy.  East  India 
Compaw/  V.  A'eave  (5  Ves.  173),  Finch  v.  Finch  (2  Ves.  Sen.  491),  are  to  the  same  point. 
The  principle  to  be  collected  from  these  cases  is,  that  matter  of  inducement,  or  such 
as  will  not  criminate  or  tend  to  criminate  the  defendant,  must  be  answered,  even 
though  he  may  be  protected  from  answering  parts  of  the  bill.  To  apply  this  to  the 
present  case,  by  conceding  that  an  indictment  may  be  maintained  against  him,  it  is 
clear  that  the  introductory  allegations  impute  no  criminality.  The  circulation  of  the 
prospectus,  for  instance,  unless  with  the  knowledge  of  the  defendant,  could  not  in  any 
way  aff'ect  him ;  nor,  indeed,  if  his  privity  to  that  act  were  admitted,  could  he  be 
affected  by  it,  unless  the  shares  were  subsequently  disposed  of,  and  the  company 
established.  These  and  other  allegations  complained  in  the  bill,  would  be  immaterial 
to  the  defendant,  if  he  were  not  implicated  in  the  company ;  and  therefore,  with 
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respect  to  such  at  least,  he  was  bound  to  answer,  even  supposing  that  his  objections 
to  a  full  discovery  were  tenable. 

Fonblanque,  in  reply.  Although  it  must  be  admitted  as  an  argument  entitled  to 
consideration,  that  that  which  is  made  penal  by  an  act  of  Parliament,  was  not  an 
oflence  at  common  law  ;  yet,  that  proposition  must  be  taken  subject  to  the  observations 
which  arise  from  the  act  itself.  The  preamble  of  the  bubble  act  refers  to  the  establish- 
ment of  companies  as  a  common  grievance.  Such  are  indictable  at  common  law,  and 
the  bul:>ble  act  was  not  passed  to  make  that  an  offence,  but  to  .suppress  it  by  the 
impositii:)n  of  heavy  penalties.  But  admitting  that  one  or  both  of  the  objections  are 
available  to  protect  the  defendant  from  an-[192]-swering,  so  far  as  the  allegations  of 
the  bill  would  tend  to  criminate  him,  it  has  been  contended  that  parts  of  the  bill  are 
free  from  that  objection.  Each  and  every  of  the  allegations  form  a  link  in  the  chain 
of  proof.  The  existence  of  the  company,  for  instance,  is  in  itself  an  offence,  if  the 
defendant  be  connected  with  it ;  and  were  he  to  answer  that  allegation,  he  would  to 
that  extent  be  furnishing  evidence  against  himself.  But  the  rule  that  a  demurrer 
covering  too  much  must  be  over-ruled  in  toto,  is  not  inflexil)le,  and  may,  in  particular 
cases,  be  relaxed.  That  course  wa.s  adopted  in  Rdt  v.  Somerville  (2  Eq.  Ca.  Ab.  759), 
and  may  be  pursued  in  this,  if,  in  the  opinion  of  the  Court,  any  part  of  the  bill  may 
be  answered  without  subjecting  the  defendant  to  penalties. 

Cur.  adv.  vult. 

Alexander,  L.  C.  B.,  now  delivered  the  judgment  of  the  Court.  This  was  a 
bill  filed  by  the  plaintiff' against  the  defendant,  to  obtain  a  discovery  of  the  allegations 
contained  in  the  bill,  in  aid  of  an  action  at  law  for  the  recovery  of  money  paid  by  the 
plaintiff  to  the  defendant,  for  the  purchase  of  cerUiin  shares  in  a  joint  stock  company, 
called  the  Egyptian  Trading  Company.  To  this  bill  the  defendant  put  in  a  general 
demurrer,  the  ground  of  objection  being,  that  the  discovery  sought  would  expose  the 
defendant  to  penalties;  and  it  is  a  clear  proposition,  that  if  in  the  result  that  conse- 
quence would  follow,  the  Court  will  not,  by  an  exercise  of  its  jurisdiction,  compel  him 
to  answer.  On  behalf  of  the  defendant,  it  has  been  contended  at  the  bar,  that  the 
allegations  contained  in  the  bill  constitute  two  offences ;  the  one  arising  out  of  the 
formation  of  a  company,  assuming  to  itself  the  character  of  a  corporation,  of  which 
the  defendant  was  chairman  ;  and  the  other  out  of  the  circumstances  of  the  case,  and 
the  resolutions  of  the  managing  committee.  Upon  the  first  [193J  of  these  questions, 
if  the  bubV)le  act  had  still  been  in  force,  no  doubt  could  possibly'  have  existed  ;  for  the 
situation  which  the  defendant  held  with  respect  to  the  company,  would  cleai'ly  have 
exposed  him  to  the  penal  enactments  of  that  statute.  That  act,  however,  has  been 
repealed.  But  it  has  been  contended  that,  independently  of  that  enactment,  the 
promoters  of  this  society,  the  effect  of  which  was  obviously  to  impose  upon  the  public, 
are  punishable  at  common  law.  The  view  which  I  have  taken  of  the  second  point,  will 
render  it  unnecessary  for  me  to  deliver  any  opinion  upon  that  question.  This  com- 
pany having  been  established,  in  a  great  measure,  through  the  instrumentality  of  the 
defendant,  who  also  took  an  active  part  in  the  management  of  the  affairs  of  the  com- 
pany, it  was  determined  by  the  managing  committee,  that  the  company  should  Ije 
dissolved  ;  that  the  shares,  which  had  been  sold,  should  be  bi'ought  up  with  the  funds 
of  the  company,  so  far  as  they  might  be  available  for  that  purpose,  and  the  residue 
at  the  expense  of  the  directors ;  and  that  no  further  shares  should  be  sent  into  the 
market.  With  a  full  knowledge  of  these  circumstances,  the  defendant  sold  to  the 
plaintiff  without  communicating  to  him  the  resolutions,  the  shares  which  are  the 
subject  of  this  suit,  and  which,  in  fact,  at  the  time  of  the  sale  were  of  no  value  what- 
soever. For  the  purposes  of  the  argument,  it  is  immaterial  whether  the  allegations 
contained  in  the  bill  be  or  be  not  true.  The  opinion  of  the  Court  can  proceed  only 
upon  the  allegations  contained  in  the  bill,  which  for  the  purposes  of  the  day,  are 
admitted  by  the  demurrer  to  be  true.  The  question  then  for  the  Court,  upon  these 
facts,  is,  whether  there  be  or  be  not  a  probability  that  the  defendant  may  be  indicted 
for  the  fraud  imputed  to  him  by  the  bill.  It  is  not  incumbent  upon  me  to  express 
any  positive  opinion  upon  that  point,  for  if  there  be  a  reasonable  probability,  the 
Court  will  not  compel  him  to  answer.  Now,  in  my  opinion,  the  facts  of  this  case  do 
warrant  the  Court  in  say-[194]-ing  that  the  defendant  may  be  .so  indicted,  and  that, 
therefore,  he  ought  not  to  be  compelled  by  his  answer  to  furnish  evidence  against 
himself.  In  support  of  that  opinion  I  shall  refer  but  to  one  case,  which  was  tried 
before  my  Brother  Garrow,  at  the  Stafford  Summer  Assizes,  1821.      I  allude  to  the 
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case  of  The  Kiwi  v.  Flint  (C.  C.  E.  460),  which  was  an  indictment  against  the  prisoner 
for  falsely,  fraudulently,  and  deceitfully  delivering  to  one  Joseph  Blood  certain  papers 
purporting  to  be  promissory  notes  of  bankers  at  Oundle,  in  payment  for  a  gelding, 
the  prisoner  knowing  that  the  notes  were  of  no  value.  To  support  this  indictment, 
it  was  proved  that  the  pri-soner  tendered  the  notes  to  the  prosecutor  in  payment  for 
the  "elding,  assuring  hmi  that  the  notes  were  good  ;  upon  which  assurance  the  pro- 
secutor parted  with  the  gelding.  There  was  no  legitimate  evidence  that  the  Oundle 
bank  had  stopped  payment,  or  that  the  notes  were  not  available,  the  prosecutor  never 
having  presented  them  for  payment.  Upon  these  facts  the  Jury,  under  the  direction 
of  my  learned  Brother,  than  whom  no  one  is  more  conversant  with  questions  of  this 
description,  found  the  prisoner  guilty,  expressing  an  opinion  that  he  knew  the  notes 
to  be  of  no  value,  and  that  it  was  his  intention  to  cheat  the  prosecutor.  The  case  was 
reserved  for  the  opinion  of  the  Twelve  Judges,  who  held  the  conviction  to  be  wrong, 
not  because  the  ofi'euce  was  not  indictable,  for  upon  that  point  no  opinion  was  expressed, 
but  because  the  evidence  was  defective,  in  not  sufficiently  proving  that  the  notes 
were  bad.  To  my  mind,  the  two  cases  are  precisely  parallel,  for  it  must  be  the  same 
question  whether  the  subject  matter  of  the  fraud  be  bank  notes  or  shares  of  a  company 
believed  by  the  purchaser  to  be  available  and  of  value.  If  the  Court  bad  said,  that 
the  fraud  in  that  case  was  not  an  indictable  oftenee,  it  would  have  disposed  of  this 
question ;  but  in  the  absence  of  that  [195]  decision,  I  cannot  say  that  the  defendant 
may  not  be  indicted,  and  will  not,  therefore,  compel  him  by  his  answer  to  furnish 
evidence  against  himself. 

At  one  time,  I  entertained  some  doubt  whether  the  demurrer  in  this  case  was  not 
too  extensive,  and  whether  it  ought  not,  upon  that  ground,  to  have  been  over-ruled. 
The  ground  of  these  doubts,  and  the  lesult  of  my  consideration  upon  them,  cannot  be 
better  expressed  than  by  referring  to  the  language  of  Lord  Eldon,  in  the  case  of 
Faxtan  v.  Douglas.  "  In  no  stage  of  the  proceedings,"  says  that  learned  Judge,  "  can 
a  party  be  compelled  to  answer  any  question  accusing  himself,  or  any  one  in  a  series 
of  (piestions,  that  has  a  tendency  to  that  efl'ect ;  the  rule  in  those  cases  being,  that  he 
is  at  liberty  to  protect  himself  against  answering  not  only  the  direct  question,  whether 
he  did  what  was  illegal,  but  also  every  question  fairly  appearing  to  Ije  put  with  a  view 
of  di'awing  from  him  an  answer,  containing  nothing  to  affect  him,  except  as  a  link  in 
a  chain  of  proof  that  is  to  affect  him  ;  if,  for  instance,  the  question  is,  why  the  debt 
was  not  proved  under  the  commission,  the  object  being  thereby  to  lay  the  foundation 
of  an  inference,  that  the  party  acted  illegally  in  taking  the  bond,  he  has  an  equal 
right  to  protection  against  that  question."  Having  read  every  word  of  this  bill  with 
the  greatest  attention,  I  cannot  entertain  a  doubt,  but  that  every  allegation  contained 
in  it,  must  be  made  a  stage  of  proof  in  sustaining  an  indictment,  should  an  indictment 
be  preferred.  The  introductory  matter  which  relates  to  the  existence  of  the  company, 
the  circumstances  attending  the  resolutions  of  the  committee,  all  tend  to  shew  the 
defendant's  knowledge  of  their  proceedings,  and  are  all  links  in  the  chain  of  proof 
which  might  be  adduced  against  him.  For  these  reasons  it  appears  to  me  that  the 
demurrer  is  not  too  extensive,  and  that,  therefore,  upon  the  former  ground,  it  should 
be  allowed. 

Demurrer  allowed. 


[196]     Exchequer  Chamber  in  Equity,  Sittings  after  Michaelmas  TERM.(a) 
(Before  the  Lord  Chief  Baron.) 

The  Dean  and  Chapter  of  St.  Peter,  York  ;  and  the  Kev.  Isaac  Grayson, 
Master  of  the  Free  Grammar  School  in  the  Horsefair,  without  Botham  Barre, 
in  the  County  of  the  City  of  York  v.  Middleborough  and  Others.  May  16, 
17th,  June  20th,  Dec.  17th,  1827.  1828.— By  letters  patent  19  Jac.  1,  a  rectory, 
with  the  appurtenances,  was  granted  to  the  Dean  and  Chapter  of  York,  and  their 
successors,  for  the  support  and  maintenance  of  a  grammar  school.  In  1712,  an 
arrangement  was  entered  into  between  the  Dean  and  Chapter,  and  their  lessee  of 
the  rectory,  and  the  lord  of  the  manor  of  a  district  within  the  rectory,  to  take  a 
perpetual  composition  in  lieu  of  the  tithes  of  that  district,  and  such  arrangement 

(a)  The  report  of  this  case  has  been  unavoidably  delayed  until  the  present  time. 
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was  carried  into  effect  by  deeds  of  covenant,  executed  by  the  Dean  and  Chapter 
and  their  lessee,  and  the  lord  of  the  manor,  and  the  latter  granted  a  perpetual 
rent  charge  to  the  amount  of  the  composition  out  of  his  estates.  This  composi- 
tion or  rent  continued  to  be  received  by  the  lessees  of  the  Dean  and  Chapter  for 
upwards  of  a  century,  when  the  Dean  and  Chapter  (the  rectory  being  then  in 
their  own  hands),  refused  any  longer  to  receive  it,  and  filed  their  bill  for  tithes. 
The  Court  held  that  the  deed  of  covenant  of  1712,  was  void  under  the  disabling 
statute,  and  that  the  covenant  was  not  binding  on  the  Dean  and  Chapter,  and  that 
they  were  entitled  to  the  tithes.— The  recitals  in  the  disabling  statute  do  not 
limit  the  force  of  the  subsequent  enactment  to  cases  in  which  the  mischief  by 
the  alienation  is  done  to  the  personal  interest  of  the  successor  of  the  alienor ;  for 
it  is  evident  from  the  enactment  that  the  legislature  intended  to  apply  the  pro- 
hibition to  the  case  of  persons  who  were  seised  either  as  mere  trustees,  or  in  a 
great  measure  as  trustees,  and  among  other  peisons  to  the  master  or  guardian  of 
an  hospital. — It  is  by  no  means  unusual  in  construing  a  remedial  statute,  to 
extend  the  enacting  words  beyond  their  natural  import  and  effect,  in  order  to 
include  cases  within  the  same  mischief. 

This  was  a  rector's  bill  for  the  tithes  of  corn,  grain,  hay,  and  wool,  and  was 
originally  filed  against  occupiers  only.  At  the  hearing  the  cause  stood  over,  with 
liberty  for  the  plaintiflfs  to  amend  their  bill,  by  making  the  owners  of  the  lauds 
parties. 

The  amended  bill  stated,  that  King  James  the  First,  by  his  letters  patent,  tested 
at  Westminster,  the  19th  day  of  July,  in  the  nineteenth  year  of  his  reign,  gave, 
granted,  and  confirmed  unto  the  Dean  and  Chapter  of  the  Cathedral  Church  of  Saint 
Peter,  in  York,  and  to  their  successors,  all  that  his  rectory  and  church  of  Stillingfleet, 
with  all  and  every  its  rights,  members,  and  appurtenances  in  [197]  the  county  of 
York,  and  in  the  county  of  the  city  of  York,  or  in  either  of  them  ;  and  all  and  singular 
the  tithes  of  whatsoever  kind,  nature,  or  species,  glebe-lands,  oblations,  obventions, 
pensions,  portions,  fiuits,  profits,  commodities,  advantages,  emoluments,  and  heredita- 
ments whatsoever,  to  the  aforesaid  rectory  and  church  of  Stillingfieet,  in  any  wise 
belougiug,  pertaining,  renewing,  happening,  or  arising ;  and  all  that  tenement,  with 
the  appurtenances,  situate,  lying,  and  being  in  Heworth,  in  the  said  county  of  Y'ork, 
then  late  in  the  tenure  of  John  Porter;  and  all  that  tenement  situate,  lying,  and  being 
in  Knapton,  in  the  said  county  of  Y'ork,  then  late  in  the  tenure  or  occupation  of 
George  Gill ;  and  all  that  tenement  with  the  appurtenances  in  Fossegate,  in  the  said 
county  of  Y'ork,  then  late  in  the  tenure  or  occupation  of  Aim  Percival,  or  her  assigns, 
all  and  singular  which  premises  were  theretofore  parcel  of  the  lands  and  possessions 
of  the  Hospital  of  St.  Mary  without  Botham  Baire,  of  the  city  of  York,  commonly 
called  the  Horsefayer,  and  then  parcel  of  the  lands  and  possessions,  or  reputed  to  be 
parcel  of  the  lands  and  possessions  of  the  said  Dean  and  Chapter,  given  and  assigned 
for  the  maintenance  of  a  grammar  school  in  the  said  place,  called  the  Horsefayer, 
without  Botham  Barre,  in  the  said  county  of  the  city  of  Y'ork,  and  by  virtue  or  colour 
of  the  licence,  or  letters  patent  of  Philip  and  Mary,  late  king  and  queen  of  England, 
beaiing  date  at  Greenwich,  the  14th  day  of  March,  in  the  third  and  fourth  years  of 
their  reign,  were  given  and  granted,  or  mentioned  to  be  given  and  granted,  by  the 
master  and  fellows  of  the  hospital  aforesaid,  to  the  Dean  and  Chapter  of  the  Cathedral 
Church  aforesaid,  and  to  their  successors,  for  the  support  of  the  aforesaid  grammar 
school ;  and  also  all  and  singular  other  the  messuages,  lands,  tenements,  and  heredita- 
ments, whatsoever,  formerly  parcel  of  the  possessions  of  the  said  hospital,  and,  by 
virtue  or  colour  of  the  licence  or  letters  patent  aforesaid,  given  and  granted,  or 
mentioned  to  be  given  [198]  and  granted  by  the  master  and  fellows  of  the  hospital 
aforesaid,  to  the  aforesaid  Dean  and  Chapter,  and  their  successors,  for  the  support  of 
the  aforesaid  grammar  school,  and  then  reputed  to  be  parcel  of  the  possessions  of  the 
said  Dean  and  Chapter  for  the  maintenance  of  the  school  aforesaid  :  to  have,  hold, 
and  enjoy  the  aforesaid  rectory,  tithes,  messuages,  lands,  tenements,  meadows,  feedings, 
pastures,  woods,  underwoods,  and  all  and  singular  other  the  premises  above  expressed 
and  specified,  with  every  of  their  appurtenances  ;  and  the  reversion  and  reversions 
whatsoever  of  all  and  singular  the  premises,  and  of  every  of  them  ;  and  also  all  and 
singular  the  rents  and  annual  profits  whatsoever,  reserved  out  of  and  upon  any  demise 
or  demises  made  of  the  premises,  or  of  any  parcel  thereof,  and  the  rents  and  annual 
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profits  of  all  and  singular  the  premises,  and  of  every  parcel  thereof,  to  the  aforesaid 
Dean  and  Chapter  of  the  Cathedral  Church  aforesaid,  and  their  successors,  to  the  sole 
and  proper  use  and  behoof  of  the  said  Dean  and  Chapter  of  the  Cathedral  Church 
aforesaid,  and  their  successors,  for  and  towards  the  support  of  the  aforesaid  grammar 
school. 

That  the  Dean  and  Chapter  of  the  Cathedral  Church  of  St.  Peter,  in  York,  had 
been  ever  since  the  making  of  the  said  letters  patent,  and  were  then  seised  and  well 
entitled  to  them  and  their  successors  to  the  said  rectory  or  parsonage  of  Stillingfleet, 
according  to  the  eflect  of  the  said  letters  patent ;  and  as  rectors  of  the  said  rectory, 
or  parsonage,  they  had  during  all  the  time  aforesaid  been,  and  then  were  well  entitled 
by  themselves  and  their  lessees,  to  have,  receive,  and  take  (amongst  other  tithes  and 
dues),  all  and  singular  the  tithes  of  corn,  grain,  hay,  and  wool,  yeai'ly  arising,  renewing, 
and  increasing  in  and  throughout  the  parish  of  Stillingfleet  aforesaid,  and  the  titheable 
places  thereof. 

That  the  plaintifT  Lsaac  Grayson  for  some  years  past  had  been,  and  then  wa.s,  the 
master  of  the  grammar  school  aforesaid. 

[199]  That  the  said  lectory  or  parsonage  had  been,  and  the  same  was  then,  in  the 
hands  of  the  said  Dean  and  Chapter. 

That  the  said  parish  of  Stillingfleet  consisted  of  four  townships,  called  respectively 
by  the  names  of  Stillingfleet,  Kelfield,  Moorby,  and  Acaster  Selby.  The  bill  stated 
the  occupation  by  the  defendants,  the  occupiers,  since  the  28th  February  1820,  of 
farms  and  lands  situate  and  being  in  the  said  township  of  Acaster  Selby,  within  the 
said  parish  of  Stillingfleet,  and  the  titheable  places  thereof,  and  their  perception  of 
titheable  matters,  without  rendering  tithes  to  the  plaintiflFs  :  and  the  plaintiffs  charged, 
that  the  several  othei'  defendants  claimed  some  interest  in  the  premises,  and  coun- 
tenanced the  defendants,  the  occupiers,  and  defended  the  suit  at  their  own  expense, 
and  by  their  own  solicitor.  The  bill  pi'ayed  an  account  and  satisfaction  of  the  tithes, 
and  that  all  the  defendants  might  be  decreed  to  pay  the  costs  of  the  suit. 

The  defendants.  Sir  Edward  Dodsworth,  Sir  William  Pilkington,  and  Godfrey 
Wentworth  Wentworth,  by  their  answer  admitted  the  plaintifl'  Isaac  Grayson  to  be 
the  master  of  the  grammar  school.  And  that  the  said  parish  of  Stillingfleet  consisted 
of  the  foiu'  townships  called  Stillingfleet,  Kelfield,  Moorby,  and  Acaster  Selby.  And 
they  stated  an  indenture  dated  the  20th  day  of  March,  1712,  made  between  the 
Honourable  Henry  Finch,  Dean  of  the  Cathedral  and  Metropolitan  Church  of  St.  Peter 
in  York,  and  the  Chapter  of  the  same  church,  of  the  first  part ;  John  Moyser  of 
Beverley,  in  the  county  of  York,  esq.,  of  the  second  part ;  and  Sir  Lyon  Pilkington 
of  Stanley,  in  the  county  aforesaid,  bart.  of  the  third  part :  by  which,  after  reciting 
that  the  said  Dean  and  Chapter  were  seised  of  and  in  the  rectory  or  parsonage  of 
Stillingfleet,  of  which  rectory  the  town  and  township  of  Acaster  Selby  was  parcel,  in 
their  demesne  as  of  fee,  in  trust  for  and  towaids  the  maintenance  of  a  grammar  school 
out  of  Botham  Barr,  in  the  city  of  York,  in  a  place  there  commonly  call-[200]-ed  the 
Horsefair ;  and  that  the  said  Dean  and  Chapter,  by  indenture  under  their  common 
seal,  bearing  date  the  26th  of  September,  170(5,  had  demised  and  granted  unto  the 
said  John  Moyser,  all  that  their  rectory,  parsonage,  or  mansion-place  of  Stillingfleet, 
with  all  the  portions  of  Moorl)y,  Acaster  and  Kelfield,  to  the  said  rectory,  parsonage, 
or  mansion-place  belonging,  except  as  therein  is  excepted,  to  hold  the  same  unto  the 
said  .lohn  Moyser,  his  heirs,  and  assigns,  for  the  several  lives,  and  at  and  under  the 
yearly  rents  therein  mentioned  and  reserved  ;  and  that  the  said  Sir  Lyon  Pilkington 
was  seised  of  the  manor  or  lordship  of  Acaster  Selby  in  his  demesne  as  of  fee  ;  and 
that  then  lately  several  disputes  and  differences  had  been  had,  and  depended,  lietween 
the  said  Sir  Lyon  Pilkington,  and  the  said  John  Moyser,  (amongst  other  things),  for 
and  concerning  the  tithes  growing  and  arising  yearly  within  the  said  manor  of  Acaster 
Selby  aforesaid  ;  for  the  appeasing  and  final  ending  whereof,  (amongst  other  things), 
the  said  Sir  Lyon  Pilkington  and  John  Moyser,  by  consent,  as  appeared  by  and  was 
recited  in  the  conditions  of  several  obligations  of  arbitration,  bearing  date  the  4th 
day  of  November,  1712,  and  entered  into  by  the  said  John  Movser  unto  Anthony 
Knowles  of  Acaster  Selby  aforesaid,  gentleman,  on  the  behalf  of  the  said  Sir  Lyon 
Pilkington,  and  by  the  said  Anthony  Knowles,  on  the  like  behalf  of  the  said  John 
Moyser,  did  name  and  choose  John  Wilkinson,  John  Tomlinson,  and  William  Weight- 
man,  to  determine  the  said  disputes  and  difi'erences  between  the  said  parties  ;  and 
the  said  John  Moyser  did  in  and  by  the  said  obligation  he  made  to  the  said  Anthony 
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Knowles,  bind  himself,  his  heirs,  and  executors,  that  the  said  Dean  and  Chapter  should 
stand  to  such  award  as  the  said  arbitrator  should  make  for  and  concerning  the 
same  tithes  and  premises :  and  by  the  said  indenture  further  reciting,  that  the  said 
arbitrators,  on  the  1st  daj  of  December,  1712,  did,  amongst  other  things,  award  that 
the  said  Sir  Lyon  Pilkington,  and  his  heirs,  should  for  ever  thereafter  pay  to  the  said 
[201]  Dean  and  Chapter,  and  their  successors,  or  to  their  lessees  of  the  said  rectory 
for  the  time  being,  the  annual  or  yearly  rent  of  451.,  for  the  tithes  and  tithe  acres  of 
the  said  Dean  and  Chapter,  and  their  successors,  or  of  him  the  said  John  ]\loyser  as 
their  lessee  in  Acaster  aforesaid,  and  as  a  composition  for  and  in  lieu  and  full  satis- 
faction and  discharge  of  all  the  tithes  of  corn,  hay,  wool,  and  all  other  tithes  belonging 
to  the  said  Dean  and  Chapter,  and  their  successors,  or  the  said  John  Moj^ser  as  lessee 
as  afore.said,  being,  growing,  happening,  renewing,  or  coming  yearly,  within  the  said 
town  and  township  of  Acaster  aforesaid,  the  tithes  of  such  lands  and  tenements  within 
the  lordship  of  Acaster  aforesaid,  as  were  then  in  the  possession  of  Mr.  Milner  of 
Appleton,  or  his  tenants  only  excepted,  or  foreprized,  at  Martinmas  and  Pentecost 
every  year,  by  even  portions,  in  the  church  porch  at  Stillingfleet  aforesaid  ;  the  aid 
Dean  and  Chapter,  and  their  successors  and  lessees  for  the  time  being,  bearing  and 
allowing  the  Queen's  taxes  out  of  the  same  yearly  rent,  in  such  proportions,  and  in 
such  sort  and  manner  as  the  inhabitants  of  the  said  township  of  Acaster  paid  for  their 
lands ;  and  that  the  said  Sir  Lyon  Pilkington  for  the  better  securing  the  payment  of 
the  said  yearly  sum  of  451.  unto  the  said  Dean  and  Chapter,  their  successors  and 
lessees  for  the  time  being,  should  give  such  collateral  security  as  in  the  said  award 
was  mentioned  and  appointed  for  securing  the  repayment  thereof,  it  was  by  the  now 
reciting  indenture  witnessed,  that  in  pursuance  of  the  said  award,  and  in  performance 
of  so  much  thereof  as  concerned  the  said  tithes,  tithe  acres,  and  premises,  and  to  the 
intent  and  purpose,  that  for  ever  thereafter  all  disputes  and  difterences,  which  might  at 
any  time  arise  or  be  between  the  said  Sir  Lyon  Pilkington  and  his  heirs,  and  the  said 
Dean  and  Chapter,  and  their  successors  and  lessees  for  the  time  being,  touching  the 
payment  of  the  said  tithes,  might  be  prevented,  and  that  the  said  Sir  Lyon  Pilkington 
and  his  heirs,  upon  the  conditions,  provisions,  and  [202]  terms  thereinafter  mentioned 
and  expressed,  might  for  ever  thereafter  hold  and  enjoy  the  said  tithes,  and  the  tithe 
acres  in  Acaster  aforesaid,  and  might  be  for  ever  discharged  from  payment  of  all 
tithes  to  the  said  Dean  and  Chapter,  and  their  successors,  or  the  said  John  Moyser 
as  lessee  as  therein  mentioned,  growing,  arising,  or  renewing,  with  the  said  town  or 
township  of  Acaster,  except  as  therein  mentioned.  It  was  consented  to,  concluded, 
and  agreed  by  and  between  all  the  said  parties  to  the  said  indenture,  (that  is  to  say), 
between  the  said  Dean  and  Chapter,  on  the  part  and  behalf  of  them  the  Dean  and 
Chapter  and  their  successors,  and  the  said  John  Moyser  and  his  heirs,  for  and  during 
so  long  time  as  he  the  said  John  Moyser  and  his  heirs  should,  by  virtue  of  the  said 
demise  so  to  him  made  of  the  said  rectory  and  premises,  by  the  said  Dean  and  Chapter 
as  therein  mentioned,  or  by  virtue  of  any  other  demise  or  lease,  demises  or  leases 
thereof,  thereafter  to  be  made  to  him  and  his  heirs  and  assigns,  for  any  life  or  lives, 
by  the  said  Dean  and  t  hapter,  and  their  successors,  enjoy  the  said  rectory  and 
premises :  that  the  said  Sir  Lyon  Pilkington  and  his  heirs  for  ever  thereafter  should 
hold  and  enjoy  the  said  tithes  and  tithe  acres  in  Acaster  aforesaid,  to  the  use  of  the 
said  Sir  Lyon  Pilkington,  and  his  heirs,  and  assigns;  and  also  that  the  said  Sir  Lyon 
Pilkington,  and  his  heirs,  and  assigns,  should  for  ever  thereafter  be  discharged  from 
the  payment  of  all  and  all  manner  of  tithes,  to  the  said  Dean  and  Chapter,  and  their 
successors,  or  the  said  John  Moyser,  lessee,  as  therein  mentioned,  growing,  arising,  or 
renewing,  within  the  lordship  of  Acaster  aforesaid,  except  as  thereinbefore  is  excepted  ; 
he  the  said  Sir  Lyon  Pilkington  paying  as  a  composition  for  the  same,  and  in  full 
satisfaction  and  discharge  of  all  the  said  tithes,  except  as  thereinbefore  excepted,  unto 
the  said  John  Moyser,  his  heiis,  and  assigns,  during  the  lives  therein  mentioned  ;  and 
after  the  expiration  or  other  determination  of  the  said  term,  then  unto  the  said  Dean 
and  [203]  Chapter,  and  their  successors  or  lessees  for  the  time  being,  the  J'early  sum 
of  451.  by  half  yearly  payments,  at  Martinmas  and  Whitsuntide  in  every  \  ear  as 
therein  mentioned  ;  and  the  said  Sir  Lyon  Pilkington,  for  him  and  his  heirs,  did  agree 
to  and  with  the  said  Dean  and  Chapter  and  their  successors,  and  to  and  with  the  said 
John  Moyser  and  his  heirs,  that  he  the  said  Sir  Lyon  Pilkington,  his  heirs,  and  assigns, 
should  and  would  pay  the  said  John  Moyser,  and  his  heirs,  during  the  term  therein 
mentioned,  and  from  and  after  the  expiration  or  other  determination  of  the  said  term, 
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unto  the  said  Dean  and  Chapter,  and  their  successors  or  lessees  for  the  time  being 
respectively,  the  said  yearly  rent  or  sum  of  451.,  at  the  days  and  times  and  place 
therein  mentioned,  in  lien  of  the  said  tithes  and  tithe  acres,  and  in  discharge  and  full 
satisfaction  of  all  tithes,  payable  to  the  said  Dean  and  Chapter  and  their  successors, 
or  to  the  said  John  Moyser,  lessee  as  therein  mentioned,  growing  or  arising  within  the 
said  lordship  of  Acaster  therein  aforesaid,  except  the  tithes  of  the  lands  and  tenements 
of  the  said  Mr.  Milner  and  his  tenants,  thereinbefore  excepted,  they  the  said  John 
Moyser  and  his  heirs,  during  the  term  therein  aforesaid,  and  afterwards  the  said  Dean 
and  Chapter,  and  their  successors  or  lessees,  allowing  out  of  the  said  yearly  sum  of 
451.,  Queen's  taxes  in  such  proportions  as  therein  mentioned. 

The  answer  also  stated  another  indenture,  dated  the  2 1  st  day  of  the  said  month 
of  March,  made  between  the  .said  Sir  Lyon  Pilkington,  of  the  first  part ;  the  said  Dean 
and  Chapter,  of  the  second  part ;  and  the  said  John  Moyser,  of  the  third  part ;  by 
which,  after  reciting  in  the  effect  hereinbefore  stated  to  be  recited  in  the  said  indenture 
of  the  20th  of  March,  1712  ;  and  also  reciting  the  said  indenture  of  the  20th  of  March, 
1712;  it  was  witnessed,  that  the  said  Sir  Lyon  Pilkington  did  thereby  give,  grant, 
and  confirm  unto  the  said  John  Moyser,  party  thereto,  and  his  heirs,  the  yearly  sum 
of  451.,  free  and  clear  of  all  [204]  taxes,  rates,  assessments,  deductions,  abatements, 
or  repairs  whatsoever,  of  what  natui-e  or  kind  soever,  except  as  therein  mentioned, 
to  be  going  and  issuing  out  of  the  several  messuages  or  tenements,  and  heredita- 
ments therein  mentioned,  to  hold,  receive,  perceive,  take,  and  enjoy  the  said  yearly 
sum  or  rent  charge  of  451.  per  annum,  and  every  part  thereof,  free  and  clear,  and 
freely  and  clearly  discharged  of  and  from  all  taxes,  rates,  assessments,  impositions, 
deductions,  and  reprises  whatsoever,  except  as  thereinbefore  excepted,  unto  the  said 
John  Moyser,  during  the  lives  therein  mentioned,  to  be  paid  at  or  in  the  church  porch 
of  the  parochial  church  of  Stillingfleet  aforesaid,  at  the  feast  of  Saint  Martin  the 
Bishop  in  winter,  and  Pentecost,  by  even  and  equal  portions  And  that  in  the  said 
indenture  of  the  2Ist  of  March,  1712,  were  contained  the  usual  powers,  enabling  the 
said  John  Moyser,  and  his  heirs  and  assigns,  during  the  lives  of  the  persons  therein 
mentioned,  to  enter  into  the  said  lands,  hereditaments,  and  premises,  and  distrain  or 
receive  the  rents  and  profits  thereof,  if  the  said  yearly  sum  of  451.  should  be  in  arrear. 
And  that  by  the  said  indenture,  it  was  further  witnessed,  that  the  said  Sir  Lyon 
Pilkington  did  thereby  give,  grant,  and  confirm  unto  the  .said  Dean  and  Chapter,  and 
their  successors  for  ever,  from  and  after  the  determination  of  the  said  therein  recited 
lease,  the  yearly  sum  or  rent  charge  of  451.  to  be  issuing  out  of  all  the  messuages,  lands, 
and  tenements,  with  the  appurtenances,  to  hold,  perceive,  and  take  the  .said  yearly 
sum  or  rent  charge  of  451.  per  annum,  and  every  part  thereof,  free  and  clear,  and 
freely  and  clearly  discharged  of  and  from  all  taxes,  rates,  assessments,  impositions, 
deductions,  abatements,  and  reprises  whatsoever,  except  as  thereinbefore  excepted, 
unto  the  said  Dean  and  Chapter,  and  their  successors,  for  ever,  and  be  paid  at  the 
place  and  feast  thereinbefore  mentioned,  by  even  and  equal  portions.  And  that  in 
the  .said  indenture  of  the  21st  of  March,  1712,  [205]  were  contained  the  usual  powers, 
enabling  the  said  Dean  and  Chapter,  and  their  successors,  to  enter  into  the  said  lands, 
hereditaments,  and  premises,  and  distrain  for  and  receive  the  rents  and  profits  thereof, 
if  the  said  last  mentioned  yearly  sum  of  451.  should  be  in  arrear. 

The  answer  further  stated,  that  the  said  John  Moyser  the  party,  John  Moyser  the 
son,  and  George  Wray,  all  died  many  years  ago  ;  and  that,  after  their  deaths,  the  said 
Dean  and  Chapter  at  different  times  granted  other  leases  of  the  said  rectory,  and  of 
the  tithes  thereof,  to  other  persons  for  certain  terms  or  periods ;  and  that  the  last  of 
such  leases  expired  in  1819  ;  and  that,  subsequent  to  that  period,  no  other  lease  had 
been  granted  by  the  said  Dean  and  Chapter  of  the  said  rectory  or  the  tithes  thereof. 

That  the  said  Sir  Lyon  Pilkington,  by  virtue  of  the  said  indenture  of  the  21st 
of  March  1712,  and  of  the  therein  recited  indenture  of  the  20th  day  of  the  same 
month,  became  entitled  to  him,  and  his  heirs,  to  all  the  tiihes  of  corn,  hay,  and  wool, 
arising  upon  all  the  lands  lying  within  the  said  township  of  Acaster  Selby  aforesaid, 
except  as  in  such  indenture  was  excepted,  subject  to  the  payment  of  the  said  yearly 
rent  or  sum  of  451.  to  the  said  Dean  and  Chapter,  and  their  successors,  or  to  their 
lessees  of  the  said  rectory  for  the  time  being,  as  a  real  composition  for  or  in  lieu  of  such 
rectorial  tithes;  and  that  the  said  Sir  Lyon  Pilkington  died  many  years  ago  so 
entitled.  And  that  prior  to  the  year  1811,  Sir  Thomas  Pilkington,  bart.,  deceased, 
by  virtue  of  the  said  last-mentioned  indentures,  and  of  certain   mesne  assurances. 
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became  entitled  to  him  and  his  heirs,  to  all  the  last-mentioned  rectorial  tithes,  subject 
to  the  said  yearly  rent  or  composition  of  451. ;  and  that  he  the  said  Sir  Thomas 
Pilkington  departed  this  life  in  the  year  1811.  The  defendants  then  set  up  a  title 
to  the  tithes,  as  trustees  under  the  will  of  Sir  Thomas  Pilkington,  subject  to  the 
said  yearly  rent  or  composition  of  451.  And  they  stated  that  at  Michaelmas,  1819, 
James  White,  esq.,  was  [206]  the  lessee  of  the  said  rector\'  under  the  said  Dean  and 
Chapter,  and  that  in  the  month  of  October,  1819,  they  caused  the  sum  of  451.  to  be 
paid  to  John  Hall,  as  the  agent  of  the  said  James  White,  in  respect  of  the  said  yearly 
rent  or  composition  of  451.  for  one  year  to  Michaelmas,  1819  ;  and  that  the  said  John 
Hall  then  signed  and  gave  a  receipt  for  the  same. 

And  that  they,  as  the  said  devisees  and  trustees  of  the  said  Sir  Thomas  Pilkington, 
bad  regularly  in  each  and  every  year,  caused  the  said  yearly  rent  or  composition  of 
451.  to  be  tendered  half  yearly  to  the  said  Dean  and  Chapter  in  the  porch  of  the  said 
parish  church,  and  had  offered  to  pay  the  same  to  them  for  and  in  lieu  of  the  tithes 
of  the  said  township  of  Acaster  Selby. 

The  answer  then  admitted  the  occupation  of  lands  by  the  defendants,  the  occupiers, 
as  tenants  to  the  other  defendants,  and  stated  that  the  lands  were  let  to  the  tenants 
tithe-free,  as  to  the  great  or  rectorial  tithes  ;  and  disputed  the  right  of  the  plaintifl'sto 
such  tithes,  contending  that  the  defendants,  as  the  devisees  of  Sir  Thomas  Pilkington, 
were  entitled  to  them. 

The  defendants,  the  children  and  legatees  of  Sir  Thomas  Pilkington,  put  in  an 
answer  to  a  similar  effect  with  that  of  the  devisees  in  trust  under  his  will. 

The  defendants,  the  occupiers,  by  their  answer,  admitted  their  occupation  of 
lands  and  the  perception  of  titheable  matters,  but  set  up  the  title  of  the  owners  in 
opposition  to  the  claims  of  the  plaintiff. 

The  evidence  on  the  part  of  the  plaintiffs  consisted  of  the  admissions  in  the 
answers ; 

An  extract  from  Pope  Nicholas' Taxation,  19  Edw.  1,  (1291),  to  the  following 
effect — 

Ebor.  Dioe. 

Tenores  rotulorum  de  particulis  antique  taxationis  bonorum  spiritualium  et  tem- 
poralium  Cleri  diocesis  Ebor.  [207]  penes  Scaccarium  Domini  regis  hie  remaneucm, 
sequitur  in  hsec  verba : 

Taxatio  Ecclesiae  Ebor.  et  Archidiaconatus  ejusdem,  Archidiaconatus  Cly  veland, 

Deconatus  de  Bulmer. 

Ecclesia  de  Stevelingfleth  .....      £40     0     0 

Hospital!  de  Bouthom  Ebor.  apropriat'. 

The  following  extract  from  the  Nona  Eolls,  15  Edw.  3,  (1.341)— 

Com.  Ebor.  Acastr.  Selby. 

Quae  est  parcella  ecclesisE  de  Stylynflet,  quae  situatae  in  Estriding  et  non  taxatur 
per  se. 

Cujus  Parochiani,  viz.  Johannes  de  Slengysby,  Johannes  Helevvys,  Johannes  le 
Grayne,  Johannes  Brage,  Johannes  le  Smyth,  Johannes  Allisonn,  Johannes  filius 
Hugonis,  Robertus  Fox,  .Johannes  Pert,  Willielmus  Bernard,  Willielmus  filius  Albrede, 
et  .Johannes  filius  Hugonis,  de  Acaster  Selby,  ad  hoc  jurati  super  Sacramentnm  suum, 
presentant  per  Indenturam  inter  se  et  Priorem  et  Franc,  confectam,  et  alternatim 
sigillatam,  quod  nona  garbarura,  vellerum  et  agnonim  de  Acaster  Selby  valet  hoc 
anno  106s.  8d.  et  nonplus,  quia  proventus  ejusdem  existit  in  decimis  feni  oblationibus 
et  aliis  decimis  quadragesimalibus,  quae  valent  per  annum  8  marcas.  Item  presentant 
quod  non  est  aliquis  mercator  infra  dictam  Parochiam,  nee  vivens  nisi  de  agricultura. 

The  Ecclesiastical  Survey. — Letters  Patent,  dated  the  14th  of  March,  3  &  4 
Philip  and  Maiy  :  these  recited  that  an  hospital  of  Saint  Mary  without  the  Botham 
Barre  of  the  city  of  York,  commonly  called  the  Horsefair,  for  a  long  time,  with  lands 
and  tithes  spiritual,  and  other  goods  and  matters,  competent  to  the  maintenance  of 
a  certain  number  of  chaplains  and  poor  persons,  was  antiently  founded  and  endowed. 
That  from  time,  [208]  negligence,  and  other  circumstances  therein  mentioned,  the 
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hospital  had  gone  to  decay  :  that  divine  worship  was  not  performed,  nor  any  hospitality 
maintained,  but  the  whole  profits  were  unduly  converted  to  the  use  of  a  master  and 
two  chaplains  residing  elsewhere,  and  peradventure  otherwise  beneficed.  The  Letters 
Patent  then  recited  a  project  of  the  Dean  and  Chapter  of  York,  to  erect  and  found  a 
grammar  school  for  the  instruction  of  a  certain  number  of  scholars,  and  for  maintaining 
a  school-master,  and  other  ministers  therein.  The  Letters  Patent  further  recited  the 
intention  of  the  then  master  of  the  hospital  and  of  the  patrons,  the  royal  licence  being 
first  obtained,  to  grant  the  hospital,  with  all  the  lands  and  other  profits,  to  the  Dean 
and  Chapter  and  their  successors,  to  the  support  of  the  school  about  to  be  erected 
and  established.  The  Letters  Patent  then  granted  the  licence,  dispensing  with  the 
statute  of  mortmain,  and  confirmed  what  should  be  done  in  that  respect,  and  then 
granted  licence  to  the  Dean  and  Chapter  to  erect  the  school,  and  to  appoint  masters 
and  other  ministers  to  be  supported  out  of  the  revenues  and  emoluments  thereof,  and 
to  make  rules  and  ordinances  for  the  government  of  the  school.  The  Letters  Patent 
then  contained  the  following  passage  :  "  And  moi'eover  we  will,  and  by  these  presents 
do  grant,  that  the  same  house  or  grammar  school  shall  be  called  and  named,  the  School 
of  the  Cathedral  Church  of  Saint  Peter's  of  York ;  and  that  on  the  same  church  as  a 
member  it  shall  be  alone  and  altogether  dependent,  and  be  subject  in  all  things  to 
the  I'ules  and  statutes  of  the  said  Dean  and  Chapter,  and  their  successors,  and  shall 
acknowledge  their  jurisdiction  for  ever." 

The  plaintiffs  also  produced  the  Letters  Patent  of  James  the  First,  to  the  effect 
stated  in  the  bill.  And  the  counterparts  of  leases  of  the  rectory  from  the  10th  of 
October,  25  Eliz.  (1583)  to  the  4th  of  Febiuary  1799.(a)  The  [209J  plaintiff's  also 
produced  an  inclosure  act  of  the  year  1755,  recognising  the  right  of  the  Dean  and 
Chapter  of  York,  as  the  rectors  of  Stillingfleet,  to  the  great  tithes  and  tithes  of 
wool  of  that  parish,  and  by  which  an  annual  allowance  was  made  to  them  in  respect 
thereof. 

The  plaintiffs  also  relied  upon  the  proceedings  in  this  Court  on  an  information  of 
intiusion,  in  the  29  Eliz.,  against  James  Moyser,  in  which  the  defendant  set  up  his 
title  to  the  rectory  of  Stillingfleet,  as  lessee  of  the  Dean  and  Chapter  of  York. 

The  defendants,  in  support  of  their  case,  proved  the  deeds  of  20th  March,  1712  ; 
the  continued  payment  of  the  451.  a  year,  down  to  the  expiration  of  the  last  lease 
of  the  rectory,  the  non-payment  of  any  tithes  during  that  period,  and  the  subsequent 
tender  of  the  451.  a  year.     And  thej'  traced  their  title  under  Sir  Lyon  Pilkington. 

Jervis  and  Boteler  for  the  plaintiffs,  rested  their  title  upon  the  grants  produced  in 
evidence,  and  contended  that  the  deeds  of  20th  March,  1712,  could  not  amount  to  a 
real  composition,  being  subsequent  to  the  disabling  statute  (1.3  Eliz.  c.  10). 

Martin,  H.,  and  Barber,  for  the  defendants.  The  disabling  statutes  have  no 
application  to  the  present  case.  These  are  not  ecclesiastical  posses.sions.  The  Dean 
and  Chapter  can  only  be  considered  as  trustees  for  charitable  purposes.  This  is  a 
royal  foundation  of  a  charity,  and  the  trusts  cannot  be  established  by  a  suit,  without 
having  the  Attorney  General  a  party.  The  mischief  intended  to  be  prevented  by  the 
statute  (1.3  Eliz.  c.  10),  could  not  arise  to  the  church  in  this  case,  for  these  were  no 
part  of  the  ecclesiastical  benefices.  The  Dean  and  Chapter  were  not  possessed  of 
[210]  these  lands  in  their  own  right,  but  merely  as  trustees  for  this  eleemosynary 
institution.  The  Attorney-General  would,  perhaps,  have  a  right  to  set  aside  this 
contract,  if  prejudical  to  the  charity,  and  to  insist  on  the  performance  of  it,  if 
beneficial.  It  is  true,  there  can  be  no  composition  real  since  the  statute  of  Eliz.,  and 
there  could  be  no  possible  argument,  if  the  Dean  and  Chapter  were  entitled  in  their 
own  right  beneficially.  The  composition  real,  which  the  statute  intended  to  prevent, 
was  a  composition  real,  which  affected  a  benefice,  and  was  made  by  the  incumbent 
to  the  prejudice  of  his  successor.  The  Court  will  not  presume  trustees  to  be  guilty 
of  a  breach  of  trust.  This  cannot  be  treated  as  the  common  suit  of  a  rector  for  tithes. 
The  parties  here  were  entitled  to  the  tithes  under  agreement.  The  school-master 
is  also  a  party  to  this  suit.  Possibly,  the  Attorney-General  might  succeed  in  settitig 
aside  that  agreement,  but  he  could  not  get  an  account  of  the  past  rents.  There  can 
be  no  doubt  that  the  trustees  might  exchange  the  estate.     The  Court  cannot  in  this 

(a)  It  was  admitted,  that  this  lease  did  not  expire  till  the  28th  February,  1820; 
and  that  the  very  Eev.  John  Fountayne  who  was  Dean  of  York  at  the  time  it  was 
granted,  died  during  the  continuance  thereof. 
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suit  give  back  Sir  Lyon  Pilkington's  estate  to  his  descendants,  supposing  it  were  to 
set  aside  the  agreement. 

Jervis  and"  Boteler  for  the  plaintifis,  in  reply,  stated  that  the  bill,  in  the  first 
instance,  had  been  a  common  rector's  bill,  but  had  been  amended  at  the  suggestion 
of  the  Court.  And  they  contended  that  the  case  was  within  the  third  section  of  the 
statute  13  Eliz.,  instancing  several  cases  of  foundations  for  libraries  and  other  purposes. 
That  the  act  was  a  remedial  one,  and  had  always  been  liberally  construed,  and  had 
been  held  to  extend  to  all  hospitals.  Maijdahn  College  case  (11  Coke,  vol.  6,  p.  67). 
That,  in  the  present  case,  tithes  had  been  granted  to  an  ecclesiastical  body  for  the 
support  of  a  grammar-school,  coming  clearly  within  the  distinction  in  The  Magdalen 
College  case.  "  And  be  the  college  temporal,  for  the  advancement  of  liberal  arts  and 
sciences,  or  to  educate  youth  in  good  literature,  or  merely  [211]  ecclesiastical,  or 
mixt,  every  such  college  is  within  the  provision  of  this  act."  That  in  The  Attm-ney- 
General,  at  the  Belation  of  the  Inhaliitavts  of  Claphain  v.  Hewtr  (2  Vern.  387  ;  Eq.  Ca. 
Ab.  94),  in  which  a  school  had  been  erected  by  the  voluntary  subscription  of  the 
inhabitants,  and  a  question  arose,  in  whom  the  appointment  of  school-master  was 
vested,  the  Court  held,  that  the  school  not  being  a  free  school,  was  not  a  charity 
within  the  provision  of  the  statute  of  Eliz.  (13  Eliz.  c.  4),  and  that  the  inhabitants 
had  not  a  right  to  sue  in  the  name  of  the  Attorney-General. (c) 

Alexander,  L.  C.  B.     This  bill  is  brought  by  the  Dean  and  Chapter  of  York, 
and  by  the  Rev.   Is;iac  Grayson,  described  as  the  master  of  a  gi-ammar-school  at  a 
place  called  the  Horsefair,  against  a  person   named  Middleburgh,   and   three   other 
persons,  who  occupy  lands  in  the  parish  of  Stillingfleet,  within  a  certain  district  called 
Acaster  Selby.     The  other  defendants  claim,  some  as  trustees,  and  others  as  persons 
beneficially  interested  in  the  tithes  in  question,  under  a  Sir  Lyon  Pilkington,  who 
lived  in  the  beginning  of  the  last  century.     Li  the  course  which  this  cause  has  taken, 
it  would  be  quTte  useless  to  enter  into  the  consideration  or  examination  of  their  rights 
under  this  gentleman.     It  is  sufficient  to  have  it  understood,  that  they  represent  him, 
and  that  whatever  interest  he  had  is  now  vested  in  them.     The  bill  prays,  as  against 
the  occupiers,  an  account  and  satisfaction  of  the  tithes  of  corn  and  grain,  hay  and 
wool ;  and  it  charges  that  the  other  defendants  claim  some  interest  in  the  tithes  in 
question.     The  titte  of  the  plaintiffs  rests  principally,  if  not  entirely,  on  a  charter  of 
the  date  [212]  of  the  19th  James  1.    There  appears,  however,  to  have  been  a  previous 
charter,  which  throws  some  light  on  the  plaintiffs'  title  ;  this  instrument,  is  dated 
the  14th  March,  in  the  3d  and  4th  year  of  Philip  and  Mary.     [His  Lordship  then 
stated,  at  some  length,  the  recitals  and  operative  parts  of  the  charter,  stated  in  page 
207.]      What    passed    immediately    after   this    licence   does    not    appear,   except    by 
inference.     It  seems  probable,  that  the  persons  named  did  convey  to  the  Dean  and 
Chapter,  but,  be  this  as  it  may,  the  charter  of  James  1   is  the  foundation  of    the 
plaintitfs'  title;  this  cannot  be  denied.     The  charter  is  dated  the  19  James  1.     [This 
charter  was  then  stated  at  some  length  by  the  Lord  Chief  Baron.]     Now  this  is  the 
title  of  the  plaintiffs,  and  this,  if  accompanied  with  possession,  would  have  entitled 
them  to  a  decree.     The  defence  excuses  the  necessity  of  any  evidence  of  possession, 
and  raises  the  only  question  which  I  have  at  present  to  decide.     There  is,  however, 
abundant  evidence  of  possession,  if  it  were  material  to  resort  to  it.     Manv  leases 
appear  to  have  been  granted  by  the  Dean  and  Chapter,  the  first  of  them  is  dated 
25  Eliz.  (1582),  before  the  grant  of  King  James  ;  and  the  last  of  such  lea.scs  is  dated 
in   1789,  and  was   granted  for   three    lives,    of   whom    the    last  died  in   1820,  from 
which  time  the  tithes  are  demanded  by  the  present  bill. 

The  defence  is  a  claim  made  by  the  family  of  Pilkington,  to  the  tithes  of  the 
district  of  Acaster  Selby,  in  which  the  lands  of  the  occupiers  are  situated.  This 
defence  rests  on  certain  deeds  dated  the  20th  March,  12  Ann.  [His  Loi'dship  then 
stated,  at  some  length,  the  deeds  of  20th  and  21st  March,  1712.]  Both  deeds  mention 
the  451.  as  a  real  composition  for  the  tithes  and  tithe  acres  of  Acaster  Selby.     But 

(c)  Mr.  Raithby  in  his  edition  of  Vernon,  gives  an  extract  from  the  Register  Book, 
stating  that  on  the  15th  November,  1700,  the  cause  is  mentioned  to  have  come  on, 
but  no  entry  appears,  and  on  this  day  the  Lord  Keeper  recommended  it  to  the  parties 
to  submit  the  matter  to  Mr.  Attorney-General.  Reg.  Lib.  1700,  A.  fo.  38.  But  no 
further  entry  appears. 

See,  in  opposition  to  this  case,  Attm'ney-General  v.  Lord  Dudley,  Cowp.  G.  146. 
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neither  of  these  instruments,  nor  any  other  document  in  the  cause,  affords  any 
information  as  to  the  nature  of  the  question  between  Sir  Lyon  Pilkington  and  the 
Dean  and  Chapter  and  Mr.  Moyser,  nor  is  it  possible  to  form  any  conjecture  as 
to  the  real  merits  of  [213]  the  question ;  we  are  merely  informed  that  there  were 
disputes  between  the  parties,  but  there  the  information  stops.  The  defendants,  who 
now  represent  Sir  Lyon  Pilkington,  contend  that  the  Dean  and  Chapter,  in  the  face 
of  that  instrument,  w-hich  has  ever  since  been  acted  upon  (11-i  years)  cannot  demand 
tithes  in  kind  from  the  occupiers  in  Acaster  Selby,  nor  any  thing  else,  except  the  451., 
as  a  real  composition  for  those  tithes,  and  which,  it  is  admitted,  has,  since  the  expira- 
tion of  the  last  lease,  been  constantly  tendered  and  refused.  They  say  that  the 
arrangements  of  1712,  if  questionable  at  all,  can  be  questioned  only  as  a  breach  of 
trust,  and  therefore  not  in  a  suit  of  this  construction.  They  say  that  such  a  suit  can 
only  be  brought  in  the  form  of  an  information  by  the  Attorney-General,  who  can 
alone  exercise  the  prerogative  of  examining  the  conduct  of  trustees  for  charitable 
purposes,  and  upon  whose  application  alone,  the  Court  will  interfere  in  cases  of 
breaches  of  trust  with  respect  to  charity  estates. 

To  this  it  is  answered,  that  they  are  not  bound  to  proceed  to  set  aside  the  transac- 
tion of  1712,  as  for  a  breach  of  trust.  That  it  aftects  the  Dean  and  Chapter  only  as  a 
covenant  on  the  part  of  their  predecessors,  and  is  void,  and  that  such  covenant,  even 
if  it  amounted  to  a  perpetual  demise,  would  be  void  by  force  of  the  statute  of  the 
13  Eliz.  c.  10,  s.  3. 

It  appears  to  me,  that  if  the  transaction  of  1712  were  so  far  valid,  that  it  could 
be  set  aside  only  as  a  breach  of  trust,  then  that  no  decree  could  be  made  upon  this 
bill,  and  that  I  should  have  to  consider  whether  it  must  be  dismissed,  or  whether  it 
should  be  amended,  so  as  to  bring  before  the  Court  the  proper  parties  on  a  proper 
case.  But  if  the  view  which  the  counsel  for  the  plaintiffs  have  taken  be  an  accurate 
one,  this  enquiry  becomes  unnecessary,  because  then,  there  being  no  existing  lease, 
nor  any  binding  covenant,  not  to  call  for  the  tithes,  the  plaintiffs,  as  rectors,  will  be 
entitled  to  them,  and,  as  it  is  admitted  that  they  have  not  been  rendered,  to  a  decree 
for  them. 

[214]  The  question  therefore  is,  whether  the  deeds  I  have  stated  of  1712,  between 
the  Dean  and  Chapter,  and  their  lessees,  Moyser  and  Sir  Lyon  Pilkington,  are  void 
and  of  no  effect,  by  force  of  the  13  Eliz.  c.  10,  s.  3.  No  words  can  have  a  more  clear, 
precise,  and  unequivocal  application  to  the  subject,  than  have  the  following  words 
which  occur  in  that  section,  viz.  "  All  leases,  gifts,  grants,  feoffments,  conveyances  of 
estates,  &c.  made  by  any  Dean  and  Chapter  of  any  cathedral  or  collegiate  church, 
master  or  guardian  of  any  hospital,  of  any  hereditaments,  parcel  of  the  possessions 
of  such  cathedral,  church,  chapel,  or  hospital,  shall  be  utterly  void  and  of  no  effect," 
except  the  estates  for  the  limited  time  mentioned  in  the  act. 

If  the  deed  of  1712,  had  therefore  been  a  grant  in  fee,  it  would  have  been  void 
by  the  statute.  And  no  person  can  contend  that  what,  perhaps,  in  strictness,  would 
operate  only  as  a  covenant,  shall  be  more  valid  and  eHectual.  If  we  were  to  look, 
therefore,  only  at  the  words  of  this  enactment,  this  agreement  would  have  been 
unavailing.  But  it  is  said,  that  the  words  of  the  enactment  ought  not,  upon  its  true 
construction,  to  have  the  broad  sense  which  of  themselves  they  import ;  that  they 
ought  to  be  restrained  and  limited  by  the  object  of  the  enactment,  to  be  collected 
from  the  recitals.     [His  Lordship  then  read  the  preamble  of  the  act.(a)]     It  is  said 

(a)  "  Where  divers  and  sundry  ecclesiastical  persons  of  the  realm,  being  endowed 
and  possessed  of  ancient  places,  mansion-houses,  and  other  edifices  and  buildings 
belonging  to  their  ecclesiastical  benefices  or  livings,  have  of  late  years  not  only 
suffered  the  same,  for  want  of  due  reparations,  partly  to  run  to  great  ruin  and  decay, 
and  in  some  part  utterly  to  fall  down  to  the  ground,  converting  the  timber,  lead,  and 
stones  to  their  own  benefit  and  commodity,  but  also  have  made  deeds  of  gift,  colourable 
alienations,  and  other  conveyances,  of  like  effect,  of  their  goods  and  chattels  in  their 
lives-time,  to  the  intent,  and  of  purpose  after  their  deaths  to  defeat  and  defraud  their 
successors  of  such  just  actions  and  remedies  as  otherwise  they  might  and  should  have 
had  for  the  same  against  their  executors  or  administrators,  of  their  goods,  by  the 
laws  ecclesiastical  of  this  realm,  to  great  defacing  of  the  state  ecclesiastical,  and 
intolerable  charges  of  their  successors,  and  evil  precedent  and  example  for  others, 
if  speedy  remedy  be  not  provided :  Be  it  enacted,  &c." 
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that  these  recitals  ought  [215]  to  limit  the  force  of  the  subsequent  enactment,  to 
cases  in  which  the  mischief,  by  the  alienation,  is  done  to  the  personal  interest  of  the 
successor  of  the  alienor.  Injury  to  those  personal  interests  is,  no  doubt,  one  of  the 
mischiefs  which  the  Legislature  intended  to  prevent :  but  what  right  have  I  to  say 
that,  where  the  Legislature  has  enacted  a  prohibition  in  general  terras,  more  extensive 
than  the  recital,  that  it  did  not  mean  that  those  terms  should  have  their  full  and 
natural  effect.  If  the  case  were,  in  plain  sense,  not  within  the  mischief  intended  to  be 
prevented,  it  might  be  just  to  restrain  the  effect  of  the  enactment  by  the  previous 
recital.  The  present  case  is,  however,  directly  within  the  words  of  the  prohibition, 
and  manifestly  a  mischief,  and  a  mischief  closely  analogous  to  that  recited  in  the 
preamble  to  the  statute  under  discussion.  It  is  by  no  means  unusual  in  construing 
a  statute  to  extend  the  enacting  words  beyond  their  natural  import  and  effect,  in 
order  to  include  cases  within  the  same  mischief,  where  the  statute  is  remedial.  It  is  a 
mode  of  construction  as  familiar  to  every  legal  person,  as  expounding  the  statute  by 
equity.  The  present  case  is  not  only  within  the  words  of  the  statute,  but  also  within 
its  equity.  And  it  would  be  a  very  inconvenient  principle  of  construction,  to  impair 
the  combined  effect  of  these  united  circumstances,  by  the  narrow  expressions  of  the 
preamble.  In  the  case  of  Bas-^et  v.  Basset  (3  Atk.  20.3),  Lord  Hai-dwicke  is  reported 
to  have  said,  "That  if  the  enacting  words  can  take  effect  in  the  case,  they  ought  to  be 
extended  for  that  purpose,  though  the  preamble  does  not  warrant  it ;  and  that 
innumerable  instances  of  this  kind  were  in  the  law  books." 

What  gives  additional  force  to  these  observations  is,  that,  in  the  enacting  words, 
there  is  evidence  that  the  [216]  Legislature  intended  to  apply  the  prohibition  to  the 
case  of  persons  who  were  seised  either  as  mere  trustees,  or  at  least  in  a  great  measure 
as  trustees.  Among  other  classes  to  whom  the  prohibition  is  applied,  is  "  The  Master 
or  Guardian  of  any  Hospital."  It  will  be  recollected  that  the  present  question  is, 
whether  the  prohibition  in  the  act  ought  to  be  applied  to  ecclesiastical  persons  seised 
in  trust.  Now,  what  is  the  master  or  guardian  of  an  hospital  ?  It  is,  at  this  time, 
difficult  to  ascertain,  with  precision,  what  the  nature  of  those  institutions  were. 
Enough,  however,  appears,  to  shew  that  they  were  always  of  a  charitable  nature,  in 
which  the  individual  seised  of  the  estate  might  have,  and  no  doubt  often  had,  an 
interest,  but  not  universally,  nor  necessarily,  any  personal  interest.  In  the  particular 
enactment,  the  Legislature  has  clearly  protected  charitable  interests,  and  that  to  a 
great  extent.  The  tithes  in  dispute  had  belonged  to  the  hospital  at  the  Horse  Fair, 
for  the  benefit,  to  a  great  extent,  of  certain  poor,  that  is,  for  a  charitable  purpose. 
This  appears  from  an  instrument  that  has  been  read.  Can  there  be  any  doubt  but 
that,  upon  the  old  establishment,  they  would  have  been  protected  by  the  statute.  The 
words  are  express.  It  would  be  extraordinary  if  they  were  not  protected,  because  the 
seisin  was  transferred  to  another  ecclesiastical  body,  also  for  a  charitable  purpose. 

I  think  that  in  giving  to  the  statute  the  construction  contended  for  on  the  part 
of  the  plaintiffs,  I  do  substantial  justice,  and  fulfil  the  intentions  of  the  Legislature. 
It  would  not  be  convenient  to  drive  the  Grammar-school  to  a  new  suit  for  a  breach 
of  trust. 

There  must  be  a  decree  for  the  plaintiffs,  according  to  the  prayer  of  the  bill ;  but, 
under  the  circumstances,  without  costs. 

[217]  Willis  v.  Farrer  and  Others.  Exch.  Ch.  in  Eq.  Nov.  13,  14,  15,  16, 
1827.  January  28,  1828. — On  a  vicar's  bill  for  tithe  of  agistment,  no  endowment 
being  extant,  the  plaintiff  produced  a  series  of  terriers,  commencing  fiom  the 
year  1685,  describing  the  several  rights  of  the  rector  and  vicar,  and  enumerat- 
ing among  the  rights  of  the  former,  a  sum  of  11.  17s.  9d.  in  lieu  of  tithe- 
hay:  and  among  the  rights  of  the  vicar,  "tithe-calf,  and  all  small  and  petty 
tithes." — On  the  part  of  the  defendants,  a  number  of  terriers  were  also  produced 
commencing  from  1749,  conflicting  with  those  produced  by  the  vicar  in  some 
respects,  but  all  containing  the  11.  17s.  9d.  as  payable  to  the  rector  in  lieu  of 
tithe-hay,  but  with  the  addition  "and  grassing:"  the  defendants  also  produced 
accounts  of  the  rector's  agents,  containing  entries  of  the  payment  as  for  tithe  of 
hay  and  grassing,  and  gave  evidence  of  the  general  reputation,  that  the  sum  was 
payable  for  both.  There  was  no  evidence  of  perception  of  the  tithe  of  agistment 
by  either  rector  or  vicar.  The  Court  declined  to  decree  for  the  vicar,  but  offered 
Ex.  Div.  IV.— 29 
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him  an  issue. — In  a  suit  by  the  vicar,  where  the  endowment  is  lost,  and  it  appear.s 
from  the  evidence,  that  the  rector  has  not  received  any  small  tithes,  but  that  the 
vicar  has  received  all  the  small  tithes  which  have  been  rendered,  the  Court  infers, 
in  favour  of  the  vicar,  that  the  endowment  conferred  upon  him,  by  a  general 
expression,  all  small  tithes  whatsoever,  carrying,  not  only  such  small  tithes  as 
were  then  actually  received,  but  such  as  were  at  that  time  neglected,  or  came 
afterwards  into  existence  by  the  improvements  in  husbandry.  But  where  the 
vicar  never  has  received  or  been  entitled  to  receive  the  whole  of  the  small  tithes, 
then  it  cannot  be  so  readily  presumed  that  the  endowment  contained  a  gift  to 
him  in  those  general  terms. — Where  the  Court  directed  an  issue  to  be  tried  at 
the  next  assizes,  and  the  decree  was  not  drawn  up  or  passed  in  sufficient  time, 
the  minutes  were  varied  by  directing  the  trial  of  the  issue  at  the  subsequent 
assizes. — The  Court  does  not  usually  compel  a  party  to  produce  his  title  deeds  as 
evidence,  but  where  a  party  produces  thera  to  defeat  his  adversary,  the  opposite 
side  is  entitled  to  an  inspection  of  them.  And  therefore,  where,  in  a  tithe  suit, 
the  defendant  produced  at  the  hearing  divers  books  and  accounts  to  defeat  the 
plaintiff's  title,  the  court  introduced  into  the  decree  a  direction  that  the  defen- 
dants should  produce  the  accounts,  &c.  before  the  Master,  and  also  at  the  trial 
of  an  issue  directed  by  the  Court. 

[For  further  proceedings  see  3  Y.  &  J.  264,  381.] 

Bill  by  the  vicar  of  Kirby,  otherwise  Kirby  cum  Broughton,  in  the  county  of 
York,  against  a  number  of  occupiers  of  lands,  in  the  several  townships  or  hamlets  of 
Kirby,  Great  Broughton,  Little  Broughton,  Great  Dromonby,  and  Little  Dromonby, 
all  in  the  parish  of  Kirby  ;  for  an  account  and  satisfaction  of  small  tithes  since  1818. 

The  tithes  claimed  by  the  bill  varied  in  the  different  townships,  the  plaintiff 
claiming  to  be  entitled  to  the  tithes  of  mills,  agistment,  and  all  small  tithes,  except 
wool  and  lamb,  throughout  the  whole  parish  ;  to  the  tithes  of  wool  and  lamb  in  the 
township  of  Kirby,  except  of  persons  having  sheep  and  lambs  depastured  within  the 
parish,  and  who  actually  resided  in  Kirby  ;  to  tithe  of  hay  in  the  township  of  Kirby ; 
and  to  tithe  of  wood  throughout  the  parish. 

The  defendants  did  not  admit  the  plaintiff  to  be  vicar,  or  his  title  to  the  tithes  as 
vicar.  And  they  set  up  a  modus  of  11.  17s.  9d.  as  being  payable  and  paid  to  the 
rector,  in  lieu  of  the  tithe  of  hay  and  grassing ;  under  which  term  the  defendants 
insisted  agistment  was  comprehended.  The  defendants  also  insisted  on  certain 
moduses  in  lieu  of  milk  and  calves;  but  as  those  moduses  were  abandoned  at  the 
hearing,  it  is  unnecessary  to  advert  to  them.  [218]  It  appeared  that  there  was  only 
one  wood  in  the  parish,  which  was  occupied  by  one  of  the  defendants,  and  who 
insisted,  by  his  answer,  that  the  whole  of  the  wood  had  been  used  for  farming 
purposes,  and  was  therefore  exempt  from  the  payment  of  tithes,  even  if  tithe  of  wood 
was  payable  to  the  plaintiff,  but  which  he  insisted  it  was  not. 

One  of  the  defendants,  Ca.ss,  insisted  on  an  exemption  from  tithes  with  respect  to 
part  of  his  farm,  being  a  parcel  of  land  called  Grange  Croft,  on  the  ground,  that  it 
had  been  formerly  part  of  the  possessions  of  the  monastery  of  Kivals,(a)  an  abbey  of 
the  Cistertian  order,  and  was  discharged  from  tithes  virtute  ordinis 

Another  of  the  defendants.  Greenwood,  claimed  an  exemption  from  tithe  in 
respect  of  a  mill  which  he  alleged  to  be  an  ancient  mill. 

Farrer,  another  of  the  defendants,  insisted  on  a  composition  alleged  to  have  been 
entered  into  by  him  with  the  plaintiff,  for  all  such  time  as  he  shoutd  continue  vicar, 
and  that  no  notice  had  been  given  to  determine  the  composition. 

A  great  deal  of  evidence,  documentary  and  parol,  was  entered  into  on  both  sides. 
The  evidence  is  so  fully  detailed  in  the  judgment,  that  it  is  considered  sufficient  to 
refer  to  it  shortly  in  the  present  instance. 

The  evidence  on  the  part  of  the  plaintiff,  consisted  of  an  extract  from  Pope 
Nicholas'  Taxation,  the  Nonas  Rolls,  and  the  Ecclesiastical  Survey,  the  effect  of  which 
is  stated  in  the  judgment.  A  number  of  terriers,  commencing  from  the  year  1685. 
These  terriers  described  the  different  rights  of  the  rector  and  vicar.  Among  the 
rights  of  the  rector  was  a  sum  of  11.  17s.  9d.,  in  lieu  of  tithe-hay,  except  hay  in  Kirby. 


(a)  Rivaulx  or  Rievall,     See  the  List  of  Monasteries,  4  Eag.  &  Y.  329,  34  L 
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And  among  the  rights  of  the  vicar,  were  enumerated  "  tithe-calf,  and  all  small  and 
petty  tithes  whatsoever,  throughout  the  whole  parish  of  Kirhv." 

The  documentary  evidence  on  the  part  of  the  defend-[219]ants,  consisted  of  a 
numlier  of  terriers,  commencing  from  1  749,  and  continued  down  to  the  present  time  ; 
which  terriers  agreed  in  most  respects  with  the  terriers  produced  on  the  pait  of  the 
plaiutiti':  but,  in  describing  the  rights  of  the  rector,  the  11.  17s.  9d.,  represented  to 
be  payable  in  lieu  of  tithe-hay,  was  stated  to  be  in  lieu  of  tithe  haj'  and  grassing. (a) 
The  defendants  also  produced  accounts  of  the  agents  of  the  lectors,  from  1749,  to  the 
present  time,  treating  the  payments  as  for  hay  and  grassing.  The  defendants  also 
produced  a  great  deal  of  parol  testimony,  as  to  the  general  reputation,  that  the 
11.  17s.  9d.  was  payable  and  paid  to  the  rector,  not  merely  in  lieu  of  tithes,  but  also 
of  grassing. 

In  support  of  the  composition  set  up  by  Farrer,  parol  testimonj'  was  entered  into 
on  both  sides.  The  object  and  eflect  of  the  testimony  on  the  pait  of  the  plaintiff 
being,  that  if  any  composition  had  existed,  it  had  been  determined  by  the  defendant 
Farrer's  setting  up  the  composition  as  a  modus  ;  whilst  the  evidence  on  the  part  of 
Farrer,  went  to  prove  that  the  composition  had  alwaj's  been  treated  by  him  as  a 
subsisting  composition,  and  that  no  notice  had  been  given  to  determine  it. 

The  evidence  on  this  part  of  the  case,  was  conflicting,  and  the  conclusion  to  be 
drawn  from  it  is  stated  in  the  iudgment.(&)  The  exemption  for  Grange  Croft,  as 
part  [220]  of  the  possessions  of  the  monastery  of  Rivals,  is  detailed  andeommented 
upon  in  the  judgment ;  as  is  also  the  evidence  adduced  by  the  defendant  Greenwood, 
in  support  of  the  exemption  claimed  by  him  for  his  mill. 

Martin  and  Boteler  for  the  plaintiff.  The  modus  of  11.  17s.  9d.,  alleged  to  have 
been  paid  to  the  rector,  in  full  satisfaction  of  the  tithe  of  hay  and  grassing  within  the 
townships,  cannot  be  good  as  a  general  parochial  modus  ;  because  it  is  admitted,  that 
the  vicar  is  entitled  to  the  tithe  of  hay  in  Kirby  proper.  In  Bi/am  v.  Boolh  (2  Price 
231  ;  3  Eagle  &  Younge,  716).  the  instrument  by  virtue  of  which  the  parties  claimed 
title  under  the  Crown,  contained  the  words  foeni  et  herbagii,  and  it  was  contended 
that  herbage  meant  something  different  from  hay,  and  so  the  Court  seemed  to  con- 
sider. The  modus  set  up  in  the  present  case  is  for  hay  and  grassing.  If  for  grass, 
it  ought  to  have  been  laid  for  grass  mowed  and  made  into  hay,  or  eaten  by  the  mouths 
of  cattle,  IVilliamson  v.  Lord  Lmisdah  (Dan.  49,  171  ;  5  Price,  25  ;  3  Eagle  and  Younge, 
870).  The  utmost  that  can  be  meant  is  hay,  but  that  is  insufficient  to  covei'  agist- 
ment. The  word  grassing  has  evidently  crept  into  the  modern  terriers,  and  inasmuch 
as  the  rector  was  entitled  to  that  which  was  considered  to  be  covered  bv  an  annual 
payment  of  11.  17s.  9d.,  it  was  immaterial  to  the  vicar  what  the  payment  was  expressed 
to  cover,  and  he  made  no  objection  to  the  word  grassing  being  introduced  into  the 
terriers.  The  modus,  though  it  covered  hay  and  aftermath,  would  not  cover  agist- 
ment of  pasture  lands.  Grassing  qua  grass  could  not  possibly  cover  agistment.  The 
[221]  defence,  with  respect  to  tithe-hay,  is  inconsistent  with  the  Xonaj  Eolls,  the 
rolls  only  referring  to  tithe-hay,  whilst  the  modus  extends  to  tithe-hay,  grassini^,  and 
agistment.  If  tithe-hay  and  agistment  had  been  blended  together,  thev  would  have 
been  so  stated  in  the  Xonae  Rolls.  The  terriers  produced  for  the  plaintiff  give  to  the 
vicar  small  tithes  generally,  with  the  exception  of  lamb  and  wool  in  the  four  town- 
ships, and  confirm  his  title  to  the  tithe  of  wood,  or  a  payment  in  lieu  of  the  tithe  of 

(a)  Some  terriers,  signed  by  the  two  churchwardens  and  some  of  the  parishioners, 
but  not  by  the  vicar,  but  which  had  been  delivered  in  by  the  churchwaidens  to  the 
proper  ecclesiastical  office,  were  offered  to  be  read,  and  lUingworth  v.  Leigh  (3  Eai^le 
&  Younge,  1385;  Gwill.  1615),  was  cited.  The  Chief  Baron  expressed  his  opinion, 
that  the  terriers  were  not  evidence,  but  received  them  de  bene  esse. 

(b)  Among  other  witnesses  examined  on  this  subject,  was  one  of  the  defendants, 
(Dixon),  whose  testimony  was  objected  to  on  the  part  of  the  plaintiff"  on  the  ground, 
that  it  appeared  fiom  his  cross-examination,  that  there  was  some  agreement  between 
him  and  the  other  defendants,  respecting  the  costs  of  the  suit ;  and  also  on  the 
general  ground  that,  as,  according  to  the  practice  of  the  Court,  each  of  the  defendants 
was  liable  to  pay  the  whole  of  the  costs  of  the  suit,  he  was  an  interested  witness ; 
and  Mitchell  v.  BuUen,  (6  Price,  87;  3  Eagle  &  Younge,  915),  was  cited.  For  the' 
reception  of  the  evidence,  IVoUey  v.  Broitmhill,  (M'Cleland,  317  ;  3  Eagle  &  Younge, 
1152),  was  relied  on.     The  evidence  was  received  de  bene  esse. 
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wood  of  a  certain  wood.  There  is  no  evidence  of  any  payment  of  the  tithe  of  wood, 
to  either  rector  or  vicar.  The  Ecclesiastical  Survey  states  the  precise  tithes  payable 
to  the  rector,  which  do  not  include  wood  or  agistment :  and  the  tithes  are  clearly 
included  in  the  Nona3  liolls,  under  the  general  term,  all  small  tithes. 

Jervis,  Bickersteth,  and  Simpkinson,  for  the  defendants.  The  terriers  produced 
on  the  part  of  the  plaintiff  are  very  loose  and  general,  and  are  not  signed  by  the  rector, 
but  only  by  the  vicar  and  two  churchwardens.  The  terrier  of  1749,  is  signed  by  one 
churchwarden  only,  which  churchwarden  is  proved  in  the  cause  to  have  been  appointed 
by  the  vicar.  There  is  no  endowment,  no  evidence  of  perception,  nor  of  any  usage 
by  which  an  endowment,  giving  the  tithe  of  agistment,  can  be  presumed.  Grassing 
is  a  very  common  term,  and  used  in  many  parts  of  the  country  for  grazing  or  agistment. 
But  if  there  were  any  doubt  on  the  subject,  it  is  removed  by  the  rector's  receipts, 
which  are  for  hay,  grassing,  and  agistment.  With  respect  to  wood,  the  tithe  is  not  a 
small  tithe,  there  is  no  evidence  of  any  endowment,  nor  any  evidence  of  perception  of 
this  tithe.  The  Nonas  Rolls,  and  the  Ecclesiastical  Survey,  shew  that  some  small  tithes 
were  received  by  the  rector.  The  surveys  are  of  little  weight,  for  it  has  frequently 
been  decided  that,  where  a  sum  appeais  in  the  Ecclesiastical  Survey,  to  be  payable  for 
a  particular  tithe,  and  a  modus  of  larger  amount  is  pleaded,  yet,  [222]  that  the  modus 
may  prevail  (Drake  v.  Smyth,  Dan.  104,  5  Price,  369  ;  3  Eagle  &  Younge,  888).  Terriers 
are  only  one  species  of  evidence  of  usage,  and  when  evidence  of  usage  is  clear,  it  will 
prevail  even  against  terriers.  It  is  clear  that  all  (small)  tithes  do  not,  even  according 
to  the  terrier,  belong  to  the  vicar,  for  the  rector  is  stated  to  be  entitled  to  the  tithes 
of  wool  and  lamb,  except  in  the  township  of  Kirby. 

With  respect  to  Farrer's  composition,  the  defendant's  counsel  contended,  that  the 
composition  for  the  life  of  the  vicar  was  clearly  made  out  in  evidence,  and  that  the 
composition  had  been  paid  for  several  years.  That  though  tithes  lying  in  grant  could 
not,  strictly  speaking,  be  passed  without  deed  ;  yet,  that  there  might  be  a  retainer  of 
them  by  parol,  so  as  to  entitle  the  occupier  to  hold  them  from  j'ear  to  year,  and  to 
require  a  reasonable  notice  to  determine  the  composition. (i) 

The  identity  of  Grange  Croft,  and  that  it  was  part  of  the  possessions  of  the  abbey 
of  Rivals,  and  the  antiquity  of  the  mill,  the  property  of  the  defendant  Greenwood,  they 
contended  was  clearly  made  out  in  evidence.  The  following  cases  were  also  cited, 
Donnimn  v.  Elslei/  (M'Clel.  &  Younge,  1 ;  3  Eagle  &  Younge,  1393),  Porter  v. 
Bath'urst{-2  Ro.  Rep.  142;  1  Eagle  &  Younge,  312;  1  Gwill.  373),  Coivley  v.  Keys 
(3  Eagle  &  Younge,  1351). 

Martin  in  reply.  With  respect  to  the  tithe  of  agistment,  the  defendants  rely  on 
there  being  no  evidence  of  any  perception  by  the  vicar,  but  there  is  no  evidence  of 
any  payment  of  agistment  tithe  to  the  rector ;  and  the  de-[223]-fence  would  therefore 
amount  to  a  non  decimando.  The  vicar  being  entitled  to  all  small  tithes,  is  entitled 
to  the  tithe  of  agistment,  for  agistment,  in  the  north  of  England  at  least,  may  be 
considered  as  a  modern  tithe  (Kennicott  v.  ll'ahon,  2  Price,  250;  2  Eagle  &  Younge, 
690)  It  is  said,  that  the  vicar  has  not  produced  any  evidence  of  his  perception  of 
small  tithes,  except  the  terriers  ;  but  in  the  present  case  the  terriers  are  evidence  of 
the  highest  order,  and  the  ancient  terriers  cannot  be  overturned  by  those  of  a  modern 
date.  Whatever  was  the  custom  in  1685,  cannot  be  altered,  as  against  the  church,  by 
non-user.  The  earliest  tei'rier,  that  of  1685,  states  the  customary  payment  or  modus 
to  be  for  hay,  throughout  the  parish,  except  Kirby.  The  terrier  of  I  716  is  to  the 
same  effect.  The  vicar  could  have  no  interest  in  this,  he  did  not  dispute  the  customary 
payment  for  hay.  The  terrieis  produced  on  the  pai't  of  the  defendants,  appear  to  have 
been  signed  by  land-owners,  and  who  were  therefore  interested  persons  ;  but  if  these 
terriers  are  to  be  credited,  still,  according  to  them,  the  vicar  was  considered  to  be 
entitled  in  1749  to  tithe  of  hay  and  grassing  in  Kirby.  Many  erasures  seem  to  have 
been  made  in  those  terriers,  and  their  authenticity  may  therefore  fairly  be  questioned. 
■The  terrier  for  1764,  produced  on  the  part  of  the  vicar,  has  the  name  of  Murgatroyd 
signed  to  it,  a  gentleman  who  appears  to  have  been  at  that  time  rector  ;  the  rector,  by 
signing  that  terrier,  confirmed  the  former  statement,  that  tithe-hay  or  a  modus  for 

(b)  1  Leon.  151;  1  Eagle  &  Younge,  98;  Jnon.,  2  Bro.  &  G.  II;  1  Eagle  & 
Younge,  198  ;  Knight  v.  Peepes,  3  Keb.  24  ;  1  Eagle  &  Younge,  495  ;  Honei/mmh  v.  Sicele, 
Cro.  Jac.  668  ;  1  Eagle  &  Younge,  327  ;  Bernard  v.  Evens,  1  Lev.  24;  1  Keb.  5,  21  : 
T.  Raym.  14;  2  Danv.  Ab.  621  ;  1  Eagle  &  Younge,  434. 
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it,  except  as  to  Kirby,  was  paj'.ible  to  the  rector ;  and  this  therefore  amounted  to  a 
disclaimer  on  the  part  of  the  rector,  of  the  tithe  of  agistment,  and  is  a  recognition  by 
the  parishioners  of  the  vicar's  right  to  it.  Grassing  appears  for  the  first  time  in  the 
terrier  of  1749.  The  present  case  is  entirely  the  same  with  Kennicott  and  Watson. 
There  are  innumerable  instances  of  decrees  in  favor  of  vicars,  where  there  has  been  no 
better  evidence  than  general  reputation  that  the  vicar  [224]  was  entitled  to  all  small 
tithes.  AVith  respect  to  the  modus  papeis,  for  they  cannot  be  treated  as  accounts  of 
tithe  collectors,  thej'  appear  to  have  been  made  by  two  former  occupiers  in  the  parish, 
do  not  come  out  of  the  proper  custody,  that  of  the  person  liy  whom  they  were  employed, 
and  there  is  no  evidence  that  their  employer  ever  knew  their  contents  ;  on  the  contrary, 
it  appears  that  the  rector,  Mr.  Murgatroyd,  never  received  according  to  them.  On 
the  contrary,  sixty  three  were  prepared  in  the  same  manner,  for  the  signature  of  Mr. 
Murgatroyd,  and  his  signature  is  not  to  any  of  them.  The  papers  are  not  found  in 
the  rector's  possession,  are  not  entered  in  his  books,  and  do  not  appear  to  have  been 
adopted  by  him,  except  by  a  letter  from  him  to  Greenwood,  desiring  him  to  pay  the 
modus  of  11.  17s.  9d.  to  Mr.  Ellis,  which  may  readily  be  accounted  for  by  the  rector's 
having  to  pay  1 1.  1  7s.  9d.  to  the  vicar,  and  directing  Greenwood  to  pay  it  on  his  account ; 
but  it  does  not  in  any  manner  point  to  what  it  had  been  received  or  collected  for. 

As  to  Faner's  composition,  it  is  utterly  incredible  that  any  such  arrangement,  as 
that  suggested  by  Farrer,  could  have  been  entered  into.  The  cases  cited  on  the  other 
side  have  been  over-ruled  by  the  case  of  Breamer  v.  Thornton  (Hardr.  203  :  1  Eagle  & 
Younge,  436).  In  Knight  v.  Peepes  (3  Keb.  24  ;  1  Eagle  &  Younge,  495),  the  Court 
did  not  decide  the  question,  but  expressly  adjourned  the  case,  on  the  ground  of  the 
point  being  unsettled.  It  is  clear  that,  in  point  of  law,  a  contract  for  the  whole  of 
the  incumbency  would  be  bad  ;  but  it  has  been  contended,  that  it  would  be  good  as  a 
contract  from  year  to  year  until  determined.  If  the  contract  can  be  by  parol,  it  may 
be  determined  by  parol  notice  ;  and  we  have  proved  the  demand  of  tithes  before  the 
filing  of  the  bill.  With  respect  to  the  tithe  of  wood,  it  must  be  admitted  [225]  that 
it  is  usuallj'  a  great  tithe  payable  to  the  rector,  but  by  custom  it  may  be  due  to  the 
vicar.  With  regard  to  the  tithe  for  mills,  we  have  given  evidence  of  payment  of  corn 
tithes.  With  respect  to  the  exemption  claimed  by  Cass,  for  Grange  Farm,  the  pay- 
ment by  him  has  been  a  general  payment,  and  not  in  respect  of  any  particular  lands. 

The  case  stood  over  for  judgment. 

Jan.  28th. — The  Lord  Chief  Baron.  The  plaintifi' is  vicar  of  Kirby,  or  Kirby 
cum  Broughton.  The  parish  is  divided  into  five  townships  or  hamlets  ;  Kirby  proper, 
Great  Broughton,  Great  Drumonby,  and  Little  Diumonby.  The  defendants  are 
occupiers  in  one  or  other  of  these  townships.  At  the  present  moment  it  is  not 
material  accurately  to  distinguish  them.  It  will  be  sufficient  to  say  that  Farrer  sets 
up  a  composition,  and  adds  that  no  notice  has  been  given  him  to  determine  it.  Cass 
claims  an  exemption  under  the  statute  of  Henry  the  8th,  for  about  twenty  acres  in 
the  township  of  Great  Broughton,  as  parcel  of  the  possession  of  the  monastery  of 
Eivals  :  and  Greenwood  claims  an  exemption  for  the  tithes  of  a  water-mill  in  his 
occupation,  as  an  ancient  mill,  of  which  the  existence  is  shewn  prior  to  the  statute 
called  Articuli  Cleri ;  the  9  E.  2,  st.  1,  6,  5,  A.D.  1316.  Besides  these  questions 
which  regard  these  particular  defendants,  there  are  other  questions  which  regard  all 
the  defendants  in  a  greater  or  less  degree.  The  most  important  of  these,  as  well  as 
the  most  difficult,  respects  the  agistment-tithc  throughout  the  parish.  Then  there  is, 
or  rather  was,  a  question  respecting  the  tithe  of  milk,  and  a  question  respecting  the 
tithe  of  calves.  There  is  also  a  question  respecting  the  tithe  of  wood  of  one  defen- 
dant, there  being  only  one  wood  and  one  occupier,  who  says,  that  he  has  consumed 
the  whole  of  it  for  farm  purposes. 

These  which  I  have  enumerated,  are  all  the  questions  which  appear  to  me  to  arise 
upon  these  pleadings.  It  is  [226]  indifferent  in  what  order  I  dispose  of  them.  I  will 
take  the  tithe  of  agistment  first. 

The  defendants  say,  the  plaintiff  claims  as  vicar.  By  law  the  vicar  is  bound  to 
shew  a  title.     He  has  shewn  no  title,  therefore  he  can  have  no  decree. 

It  is  upon  the  accuracy  of  these  propositions,  that  the  question  between  the  parties 
depends.  There  is  no  doubt  the  plaintiff  is  a  vicar,  and  there  is  no  doubt,  that,  as 
such,  he  must  shew  a  title  to  the  tithe  in  question ;  so  far  is  clear.  The  controversy 
arises  on  the  next  step ;  and  what  I  have  to  consider  is,  whether  the  plaintiff'  has 
shewn  a  title  to  the  agistment-tithe.     He  has  produced  no  endowment.     If  he  had 
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produced  an  endowment,  conferring  on  him  the  tithe  of  agistment,  the  case  would 
have  been  clear.  It  would  have  been  so  also  if  the  endowment  had  conferred  "  all 
small  tithes,"  he  would  then  also  have  shewn  a  prima  facie  title,  and  the  burden 
would  have  been  thrown  upon  the  other  side,  whoever  that  might  be,  whether  occupier 
or  rectoi',  of  establishing,  to  the  satisfaction  of  the  Court,  that  there  had  been,  by 
competent  authority,  some  new  arrangement  which  had  withdrawn  agistment  from 
the  vicar.     Such  are  the  rules  that  appear  to  be  established  upon  the  subject. 

The  endowment  when  produced,  places  the  vicar,  as  to  all  which  it  purports  to 
bestow,  in  the  advantageous  position  of  rector,  and  reduces  the  adverse  party  to  the 
necessity  of  making  out  his  exemption,  if  he  be  an  occupier,  just  as  much  as  if  the 
contest  were  between  him  and  the  rector.  When  no  endowment  is  produced,  the 
Court,  from  necessity,  applies  to  the  next  best  evidence  of  what  the  endowment  was. 
That  is,  to  the  evidence  of  usage.  The  usage  is  collected  sometimes  from  documents, 
which  shew  what  it  was  at  the  time  of  their  date,  and  also  from  parol  testimony.  In 
this  case,  it  is  conceded,  that  no  agistment  whatever  has  been  rendered  to  the  vicar. 
In  truth,  it  is  clear,  that  agistment  eo  nomine  has  never  been  rendei-ed  at  all,  either 
to  the  I'ector  or  to  the  vicar. 

[227]  Before  I  adveit  to  the  evidence  in  the  cause,  it  will  be  proper  to  explain 
what  I  conceive  to  be  the  rules  upon  the  subject,  as  they  are  to  be  gathered  from 
the  authorities. 

If  it  appear  that  the  tithe  in  dispute  has  been  uniformly  received  by  the  vicar, 
and  never  by  the  rector,  or  any  poitioner,  that  fact  ascertains  that  the  endowment 
bestowed  the  tithe  upon  him.  Perhaps,  if  the  Court  had  preferred  to  every  other 
object,  that  of  affording  a  strongly  marked  line  of  boundary  between  the  domains,  if 
I  may  use  the  expression,  of  such  near  neighbours  as  the  rector  and  vicar,  they  would 
have  stopped  hei'e.  They  would  have  said,  that  as  an  endowment  ascertains  the  right 
of  the  vicar,  so  the  usage  shall  afford  an  exact  delineation  of  what  the  endowment 
was.  The  eff'ect  of  which  would  have  been  to  mark  a  tolerably  distinct  line,  but  at 
the  same  time  to  limit  the  vicar's  title  by  the  actual  usage. 

I  his  is  not  the  course  which  has  been  pursued.  Disputes  respecting  the  tithe 
of  new  productions,  which  could  not  have  been  the  subject  of  grant  to  the  vicar  in 
express  terms,  because  they  had  then  no  existence,  seem  first  to  have  suggested  the 
justice  of  extending  the  rule.  It  was  then  held,  that  whei'ever  the  vicar  had  enjoyed 
all  the  tithes  of  the  class  usually  called  small  tithes,  which  had  been  theretofore  pro- 
duced, the  fact  of  such  enjoyment  should  be  received  as  evidence  that  the  endowment 
contained  in  general  terms  a  grant  of  the  small  tithes.  From  whence,  it  would  neces- 
sarily follow,  that  he  should  I'eceive  the  tithes  of  the  new  productions,  if  they  vi'ere 
of  that  class  which  fell  within  the  description  of  small  tithes.  This  rule  is  to  be 
collected  from  what  has  been  done  in  several  cases,  and  said  in  more.  Clark/',  v.  Stapler, 
1766  (2  Eagle  &  Younge,  212;  Gwil.  926);  Cartwright  v.  Bai/ki/,  1766  (2  Eagle  & 
Younge,  221;  Gwil.  937);  Jeremy  v.  StrangewayK,  1779  (3  Easjle  &  Younge,  1282; 
Gwil.  1172) ;  and  Keunicott  v.  IFatsm,  1814  (2  Price,  2-50,  n.;  2  Eagle  &  Y^ounge,  690), 
seem  to  be  cases  of  this  sort.  Perhaps,  I  may  [228]  add  to  this  enumeration,  the 
case  of  Byam  v.  Booth  (2  Price,  231  ;  3  Eagle  &  Younge,  716).  It  is  a  long  case,  the 
facts  are  complicated,  and  the  Court  difTered  in  opinion.  Chief  Baron  Thomson,  who 
constituted  one  of  the  majority  of  the  Judges,  is  reported  by  Mr.  Price,  to  have  said, 
"  It  is  admitted  that  the  vicar  is  entitled  to,  and  has  received  all  small  tithes,  except 
agistment,  and  no  other  person  has  been  shewn  to  have  received  that.  Now,  it  is  a 
common  rule,  that  if  you  shew  that  the  vicar  has  received  all  that  has  been  paid,  he 
must  be  taken  to  be  entitled  not  only  to  those,  but  all  others  of  new  introduction, 
although  never  before  paid."  Some  of  the  cases  shew,  and  among  others  the  very  case 
in  which  this  language  is  used,  that  the  rule  is  not  limited  to  articles  of  new  introduc- 
tion, but  extends  to  such  as  have  been  ancient,  and  may  be  presumed  to  have  been 
neglected,  as  for  instance,  to  the  tithe  of  agistment. 

If  the  eases  had  stopped  here,  we  should  still  have  had  a  rule  of  no  very  difficult 
application.  If,  in  order  to  entitle  a  vicar  to  small  tithe  which  he  had  never  received, 
it  was  required  of  him  to  shew  that  he  had  received  the  whole  small  tithes  at  any 
time  rendered,  his  claim  would  have  rested  upon  an  issue,  distinct  and  tangible  ;  and 
which,  as  it  seems  to  me,  might  in  practice  generally  have  been  satisfactorily  decided. 

The  rule,  however,  has  been  extended  further  by  authorities  which,  I  think,  can 
neither  be  misunderstood  nor  disregarded.     Where  it  appeared  that  the  rector  had 
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some  small  tithes,  and  had  uniformly  received  them,  and  there  was  no  endowment, 
it  was  considered  a  question,  to  be  decided  upon  the  circumstances,  whether  the 
endowment  had  not  limited  the  rector  to  the  small  tithes  specified,  and  given  all 
others  to  the  vicar.  The  case  to  which  I  particularly  allude,  is  Garnons  v.  Barnar(l,{])) 
twice  considered  in  this  Court,  and  ultimately  in  the  House  [229]  of  Lords.  The  bill 
was  brought  by  the  vicar  of  South  Cave,  for  the  tithe  of  agistment.  The  occupiei's 
resisted  the  claim,  on  the  ground  that  the  vicar  had  no  title,  but  that  the  right  was 
in  the  rector.  The  facts  were,  that  the  rector  had  always  enjoyed  corn,  hay,  wool, 
and  lamb.  There  was,  as  I  have  said,  no  endowment,  but  there  was  produced  from 
the  registry  of  the  Dean  and  Chapter  of  York,  an  ancient  instrument  of  uncertain 
date,  but  bearing  internal  evidence  of  its  existence  previously  to  the  dissolution  of  the 
Templars  in  I  ST.',  which  purported  to  describe  the  emoluments  of  the  Prebendary  of 
South  Cave,  the  parish  in  question,  and  stated  these  to  consist,  among  other  things, 
"in  decimis  predialibus  et  mixtis  de  Parochia  de  Cave,"  and  afterwards  adding 
"Decima  Feni  omnium  pratorum  de  Cave  et  Flanflent  lane  et  agnoruni  in  pascuis 
predict.  parochi;ie."  Then,  towaids  the  end  it  says,  "decimne  personales  et  lini  canobii 
oblationes  et  principalia  decedentiura,  (that  is,  mortuaries),  et  omnia  minuta  pertinent 
vicario,"  and  then  it  mentions  the  unjust  detention  from  him  of  the  tithes  of  a  certain 
fishery.  1  here  was  another  document  produced  from  the  Cotton  manuscripts  in  the 
Museum,  to  the  same  effect.  The  oldest  terrier,  dated  in  1716,  and  the  subsequent 
terriers,  stated  that  to  the  vicar  belonged  all  manner  of  tithes,  except  corn,  hay, 
wool,  and  lamb.  The  accoinits  of  former  vicars  proved  the  actual  receipt  of  almost 
every  species  of  tithe.  It  was  observed  for  the  plaintifi',  that  he  had  frequently 
received  tithes  of  new  introduction.  The  parol  evidence  concurred  in  the  main  with 
the  documents,  but  it  introduced  another  circumstance  :  it  appeared  that  the  rector 
had  received  a  money  pavment  for  sheep  and  lambs,  removed  from  the  parish  ;  in 
consequence  of  which,  those  animals  did  not  produce  the  usual  tithe  to  the  rector.  It 
was  insisted  that  those  money  payments  were  in  effect  a  pernancy  of  agistment  tithe. 
The  vicar  insisted  that  it  was  only  a  mode  of  paying  a  composition  for  the  wool, 
which  would  have  been  pro-[230]-duced  if  they  had  remained  in  the  parish.  The 
point  to  be  decided  bj'  the  Court  was,  whether  the  vicar,  who  had  never  been  in 
possession  of  agistment  tithe,  had  shewn  a  title  to  it. 

Upon  a  hearing  and  a  rehearing  the  Court  of  Exchequer  thought  he  had  shewn 
such  title,  and  decreed  an  account.  The  House  of  Lords  reversed  these  decrees, 
and  directed  an  issue.  That  issue  was  found  for  the  vicar,  and  ultimately  he 
succeeded.  This  is  the  case  which  appears  to  me  most  to  resemble  the  present  in  its 
circumstances. 

I  shall  now  advert  to  the  evidence  in  this  cause.  I  draw  no  inference  either  from 
the  taxation  of  Pope  Nicholas,  or  the  Nonse  Rolls.  In  the  first,  the  rectorj'  and 
vicarage  are  taxed  together.  In  the  last,  nothing  is  stated  but  the  value,  which 
affords  no  light  upon  the  question.  The  Ecclesiastical  Survey  is  more  useful.  It  is 
there  stated  that  to  the  rectory  belong  the  tithes  of  sheaves,  of  hay,  of  lambs,  and  of 
wool ;  and  the  vicarage  is  stated  to  be  worth,  in  the  rest  of  the  issues  of  small  tithes 
to  the  said  vicarage  belonging,  251.  one  year  with  another.  Now,  in  considering  this 
document,  some  may  think  that  the  vicar  was,  according  to  the  understanding  of  the 
commissioners,  entitled  to  all  small  tithes,  except  wool  and  lamb,  before  expressed  to 
be  allotted  to  the  rector.  Others  may  think,  plausibly  enough,  that,  as  the  object  of 
the  survey  was  to  ascertain  the  then  value,  as  it  states  the  amount  of  such  value  one 
year  with  another,  it  amounts  to  no  intimation  of  any  thing,  except  that  the  small 
tithes  actually  received  by  the  vicar  amounted  to  the  sum  mentioned,  251.,  and  that 
no  inference  as  to  his  ulterior  rights  is  fairly  deducible  from  it. 

The  terriers  are  the  next  documentary  evidence.  There  are  two  sets  of  terriers, 
one  set  produced  by  the  plaintiff,  and  the  other  by  the  defendants,  many  of  them  are 
conflicting  terriers  of  the  same  years.  The  most  material  difference  between  the 
terriers  is,  that  one  [231]  set,  beginning  in  1749,  states  a  modus  of  11.  17s.  9d.,  paid 
to  the  rector,  to  be  not  only  for  hay,  but  for  grassing  also ;  the  others  omit  the  word 
grassing.  Though  these  sets  vary  from  each  other  in  the  important  circumstance  I 
have  stated,  they  all  agree  in  another  important  expression  which  I  shall  now  point 

(b)  I  Anstr.  296;  7  Bro.  P.  G.  (Toml.  edit.),  105;  4  Wood,  .377;  2  Eagle  & 
Younge,  380;  Gwiil.  1462. 


904  WILLIS   V.  FARRER  2Y.  &J.232. 

out.  They  all  concur  in  describing,  among  the  rights  of  the  vicar,  tithe-calf,  and  all 
petty  tithes  throughout  the  whole  parish.  Such  is  the  expression  in  the  terrier  of 
1685,  the  earliest,  and  such  in  substance  is  the  expression  in  every  other  without 
exception,  on  both  sides,  from  the  first  to  the  last.  The  usual  words  are  "  also  ty the 
of  calf,  and  all  small  and  petty  tythes  whatsoever  through  the  whole  parish  of  Kii'by." 
Now,  it  is  undeniable,  that  if  terriers  are  to  be  understood  to  be  not  a  mere  statement 
of  what  is  actually  done,  but  an  exposition  of  the  opinion  of  those  who  sign  them,  as 
to  the  general  rights  of  the  parties  interested  ;  then,  we  have  a  declaration  that  the 
parish,  from  1685  downwards,  conceived  the  vicar  to  have,  under  the  lost  endowment, 
a  right  to  all  the  small  or  petty  tithes  of  the  parish,  except  of  lamb  and  wool.  In 
strictness  these  expressions  are  not  accurate,  because  the  same  documents  state,  as  I 
have  observed,  certain  small  tithes,  viz.  lamb  and  wool  to  be  received  by  the  rector. 
One  must  endeavour  to  understand  them  as  speaking  consistently,  and  the  mode  of 
doing  so  is  to  understand  the  parishioners  as  saying  that  the  vicar  was  entitled  to  all 
the  small  tithes,  except  such  as  are  before  stated  to  belong  to  the  rector.  And  if 
they  are  so  construed,  they  afford  strong  evidence  in  favour  of  the  vicar's  claim  to 
agistment. 

The  evidence  on  the  other  side,  is  first  the  non-payment  of  agistment  to  the  vicar. 
Secondly,  the  probability  that  it  has  been  in  fact  compensated  to  the  rector,  so  far  as 
respects  the  whole  parish,  except  the  township  of  Kirby,  by  a  money  payment.  That 
a  money  payment  has  been  made  is  quite  clear.  It  is  equally  clear  that  it  [232] 
covers  hay,  and  there  is  much  evidence  to  shew  that  it  also  coveis  agistment  under 
the  name  of  grazing,  or,  as  it  is  called,  grassing.  Many  of  the  terriei's  expressly  so 
state  it,  terriers  not  indeed  till  of  late  signed  by  the  vicars,  but  signed  in  most  instances 
by  the  church-wardens.  These  cannot  be  stated  as  affording  clear  evidence  that  the 
money  payment  to  the  i-ector  covered  the  agistment ;  but  they  shew  distinctly,  that 
so  early  as  1 749,  nearly  eighty  years  ago,  the  attention  of  the  parish,  and  of  the  vicar, 
as  well  as  of  the  parishioners,  had  been  called  to  this  subject ;  that  there  were  disputes 
respecting  it ;  and  therefore  that  it  was  a  question  of  importance,  and  yet  so  far  as 
appears,  no  demand  for  agistment  was  ever  made  upon  the  parishioners  till  this  bill 
in  1824,  an  acquiescence  of  more  than  seventy  years.  There  is  also  a  mass  of  evidence 
of  reputation,  that  the  money  paid  to  the  rector  was  for  hay  and  grassing ;  and 
besides  this,  there  are  the  accounts  of  the  agents  of  the  rector  from  1740,  downwards, 
treating  the  payments  as  for  hay  and  grassing. 

If  the  conclusion  is  to  be  drawn  from  all  this  evidence,  which  it  would  seem  to 
warrant,  that  the  rector  has  received  agistment  in  the  two  Broughtons,  and  the  two 
Dromonbys,  then  the  vicar  has  as  little  claim  to  it  as  to  the  tithes  of  wool  and  lamb. 

I  stated  the  history  of  the  law  upon  this  subject  the  more  copiously,  because  such 
statement  appeared  to  me  to  be  requisite,  in  order  to  explain  the  principles  which 
oblige  me  to  distinguish  between  the  several  townships  of  this  parish.  In  f^irby  the 
rectoi-  has  no  right  of  any  kind,  afiecting  that  class  of  tithes  called  small  tithes.  He 
has  no  wool,  no  lamb,  nor  is  there  any  the  slightest  colour  for  contending  that  the 
modus  paid  to  him  covers  the  agistment  tithe  in  Kirby.  The  modus  is  paid  by  the 
occupiers  in  the  other  townships  only,  and  therefore  can  protect  them  and  them  alone. 
It  would  be  a  departure  from  all  rule,  as  I  conceive,  to  protect  one  township  by  pay- 
ments which  the  [233]  occupiers  are  not  bound  to  make,  and  which  are  made 
exclusively  by  the  inhabitants  of  other  districts.  It  seems  to  me,  therefore,  that  the 
question  as  to  the  agistment-tithe  in  the  township  of  Kirby,  falls  directly,  and 
unequivocally,  under  the  principle  established  by  the  authorities  I  referred  to,  viz. 
Clarke  v.  Stapler,  Cartmight  v.  Bailey,  Jeremy  v.  Strangewayn,  and  Kennicotl  v.  JVatson, 
that  where  the  endowment  is  lost,  and  the  rector  has  received  no  small  tithes,  but  the 
vicar  all  that  have  been  rendered,  you  may  infer,  in  favour  of  the  vicar,  that  the 
endowment  conferred  upon  him,  by  a  general  expression,  all  small  tithes  whatsoever. 
When  you  conceive  the  endowment  to  contain  these  words  all  small  tithes  whatsoever, 
they  will  carry  not  only  such  small  tithes  as  were  then  actually  received,  but  such  as 
were  at  that  time  neglected,  or  came  afterwards  into  existence  by  the  improvements 
in  husbandry.  I  am  of  opinion,  therefore,  that  I  must  decree  an  account  of  the 
agistment  of  the  township  of  Kirby,  against  such  of  the  defendants  as  have  any 
occupation  there. 

The  other  townships  are  placed  in  different  circumstances.  They  do  not  come 
within  the  principle  I  ha\'e  just  stated,  because  it  is  conceded  that  the  vicar  never  has 
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received,  nor  been  entitled  to  receive,  the  whole  small  tithes  ;  therefore  it  cannot  be  so 
readih'  presumed  that  the  endowment  contained  a  gift  to  him  in  the  general  terms. 

Next,  a  very  grave  question  arises,  whether  the  rector  has  not  in  effect  received 
the  agistment  tithe  of  the  townships.  Many  of  the  terriers,  all  the  accounts,  and  the 
whole  reputation  of  the  parish,  of  which  there  is  a  great  deal,  tend  to  establish  this 
proposition.  Suppose  the  question  were  between  the  rector  and  the  occupiers  in  the 
four  townships,  as  to  the  tithe  of  agistment,  would  not  the  accounts  of  his  own  agent, 
from  1740  downwards,  and  the  evidence  of  reputation,  go  near  to  establish  the  case 
of  the  occupiers,  contending  for  a  modus,  and  resisting  the  usual  money  payment  for 
that  species  of  tithe.  It  appears  to  [234]  me,  that  the  best  course  I  can  take,  is  to 
refuse  the  vicar  a  decree  for  the  agistment  of  these  townships,  but  to  offer  him  an 
issue.  I  follow,  in  so  doing,  the  House  of  Lords  in  Barnard  v.  Garnons,  which  bears 
much  analogy  to  the  present  case.  If  the  vicar  does  not  accept  it,  his  bill  as  to  those 
townships  must  be  dismissed  with  costs. 

There  are  two  other  general  questions  pointed  to  by  the  pleadings :  viz.,  two 
moduses,  one  for  milk,  and  the  other  for  calves.  That  for  milk  has  been  abandoned. 
The  answer  states  a  cow  to  be  paid  and  payable  for  the  tithe  of  milk.  The  evidence 
states  that  this  money  payment  was  made  when  the  cows  did  not  e.xceed  four,  and 
was  never  made  when  they  did  exceed  four.  It  rather  appears  that,  in  the  last  case, 
nothing  whatever  was  rendered,  neither  money,  nor  tithe-money,  nor  tithe  in  kind  ; 
of  course,  therefore,  the  modus  is  properly  abandoned,  and  the  milk  must  be  accounted 
for  with  costs.  The  other  modus,  so  far  as  it  appears  in  the  evidence,  is  Id.  a  calf 
when  they  do  not  exceed  four;  and  above  four,  that  is  five,  half  a  calf,  and  then 
nothing  more  till  they  reach  fifteen,  and  then  a  whole  one,  and  so  on  rateably.  I 
need  not  say  whether  I  foresee  any  legal  objection  to  this  modus.  I  have  not  been 
able  to  find  that  these  renders  have  been  distinctly  stated  as  moduses  in  the  pleadings, 
or  that  any  issue  is  joined  upon  them.(a) 

The  next  general  claim  which  the  plaintiff  has  made  by  the  bill,  is  to  the  tithe  of 
wood.  The  claim  is  general,  though  it  affects  only,  as  I  take  it,  one  defendant, 
Halliday  ;  I  cannot  find  any  foundation  for  the  claim.  Wood  is  not  usually  classed 
among  small  tithes,  and,  therefore,  the  plaintiff  cannot,  in  this  part  of  his  case,  have 
the  aid  of  that  argument  which  I  have  discussed  at  so  much  length.  It  was  stated  in 
the  argument  that  two  terriers  shewed  payment  to  the  vicar  for  wood.  I  have  not 
discovered  [235]  those  terriers.  If  I  had,  they  would  not  have  assisted  the  plaintifl". 
All  the  other  evidence  in  the  cause  would  contradict  them.  I  think  the  plaintiflf's  bill 
should  be  dismissed  in  this  respect. 

The  next  point  upon  which  I  shall  touch  is  the  defence  of  Farrer,  the  occupier  of  a 
farm  near  Dromonby  Hall.  He  says,  that  he  had  compounded  with  the  plaintiff  for 
his  small  tithes  of  that  farm,  at  the  sum  of  101.  The  agreement  appears  to  have  been 
made  in  1817,  and  I  think  without  doubt  the  composition  was  actually  paid  and 
received  for  several  years. 

Three  witnesses,  Web.ster,  Dunn,  and  Dixon,  swear  positively  to  this  agreement  as 
made  at  a  vestry  meeting  in  1817.  The  agreement  was,  that  the  plaintiff  would 
accept  from  Farrer  IDs.,  for  his  small  tithes  of  this  farm,  so  long  as  he  was  vicar.  It 
appears  that  at  a  like  meeting  in  182.3,  Farrer  asked  the  plaintiff  whether  he  had  not 
made  such  an  agreement,  which  the  plaintiff  admitted,  but  he  added  that  he  took  now 
a  different  view  of  the  subject.  This  is  sworn  to  positively  by  Thomas  Cook  and  by 
Webster,  who  was  present  at  the  agreement  in  1817,  and  by  one  Metcalfe.  It  is 
strongly  supported  by  one  Thomas  Hunt,  a  witness  for  the  plaintiff,  and  one  of  his 
collectors,  who  says,  that,  about  four  years  ago,  Farrer  told  him  that  he  had  agreed 
with  the  plaintiff  to  pay  him  a  sum  for  Easter  dues  and  all  small  tithes,  and  some 
doubt  arising  as  to  whether  it  covered  Easter  dues,  as  well  as  small  tithes,  Farrer 
desired  the  witness  to  ask  the  plaintiff;  the  witness  did  so;  the  plaintitt'  said,  no; 
and  then  the  witness  received  from  Farrer  not  only  the  10s.  but  the  Easter  dues.  In 
addition  to  all  this,  there  is  not  the  least  suggestion  that  any  tithes  in  kind  were 
rendered,  or  any  thing  else  paid.  Other  witnesses,  who  acted  for  the  plaintifl'  as 
collectors,  are  referred  to,  as  shewing  that  Farrer  insisted  upon  this  as  a  modus ;  and 
two  of  those  persons  of  the  name  of  Philips  so  state  it ;  but  two  others  of  the 
collectors,  besides  Hunt,  [236]  are  examined  :  Weatherell,  who  was  a  collector,  says, 

(a)  This  modus  was  abandoned. 
Ex.  Div.  IV.— 29* 
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that  Farrer  insisted  that  the  10s.  covered  his  small  tithes,  but  not  as  a  modus;  and 
George  Brigham  says,  that  Farrer  insisted  that  the  10s.  covered  his  small  tithes,  but 
cannot  say  whether  it  was  as  a  modus  or  no.  Upon  this  evidence  I  think  it  quite 
clear  there  was  such  an  agreement  as  stated  by  Farrer,  and  I  do  not  believe  that  he 
ever,  by  insisting  upon  it  as  a  modus,  dissolved  his  relation  of  tenant  to  the  plaintiff: 
he  certainlv  has  "not  done  so  by  his  answer.  The  chief  and  most  credible  testimony 
proves  that  he  treated  it  as  a  composition.  I  will  do  the  two  Philips  the  justice  to 
believe,  that  when  Farrer,  in  their  presence,  insisted  upon  the  10s.  as  covering  the 
small  tithes  of  Dromonby  Hall  farm,  by  some  inaccuracy  of  language  on  his  part,  or 
want  of  intelligence  on  "theirs,  they  believed  that  he  meant  a  modus.  But  all  the 
facts  in  the  case,  and  more  and  better  testimony  on  the  other  side,  prove  that  he 
treated  it  as  he  has  sworn  by  the  answer,  merely  as  a  composition.  I  have  not  before 
me  any  evidence  of  this  composition  being  duly  determined.  It  appears  to  me  that  I 
must  dismiss  the  plaintiH's  bill  as  to  Dromonby  Hall  farm. 

The  exemption  claimed  by  the  defendant  Cass,  is  the  subject  to  which  I  shall  next 
advert.  It  is  for  twenty  acres  called  Grange  Croft,  said  to  be  parcel  of  the  possessions 
of  the  abbey  of  Rivals,  and  the  exemption  is  claimed  virtute  ordinis,  they  being 
Cistertians.  '  It  is  not  founded  upon  prescription  ;  but  the  abbey  must  have  been  in 
possession  of  the  lands  before  a  council  of  Lateian,  said  to  have  been  held  in  1215, 
and  must  have  been  in  possession  of  them  at  the  dissolution  The  burden  of  shewing 
these  things,  lies  upon  the  occupier.  If  there  had  been  a  modern  usage  clearly 
shewn,  the  legality  of  which  can  be  accounted  for  only  by  the  previous  existence  of 
the  two  circumstances  at  which  I  have  pointed,  very  slight  evidence  will  be  sufficient 
from  which  to  infer  them.  But  it  appears  to  me,  that  if  there  be  no  modern  usage 
requiring  these  presumptions  to  support  its  legality,  the  occupier,  [237]  deriving  no 
aid  from  usage,  must  prove  his  case  more  clearly  and  distinctly  than  would  otherwise 
be  required. 

Let  us  see  how  this  case  stands.  The  first  instrument  produced  is  a  charter  of 
Henry  the  Third,  in  the  thirty-sixth  year  of  his  reign.  It  is  an  inspeximus  and 
confirmation  of  a  charter  of  Richard  the  First,  in  the  first  year  of  that  monarch's 
reign.  Anno  Domini  1189.  By  this  charter  of  Richard's,  there  is,  among  a  great 
variety  of  other  tenements,  confirmed  to  the  abbey  of  Rivals,  "  of  the  gift  of  Jordan 
Pain  and  Allan  Bain,  and  other  freemen  of  Brockton,  and  of  Kirby,  the  lands  and 
pastures  with  other  easements  in  Brockton  and  in  Kirby,  as  in  charter  of  the  same 
is  contained."  This  charter  of  Richard  being  prior  to  the  Council  of  Lateran,  held 
in  121.5,  is  quite  sufficient  to  warrant  the  conclusion,  that  the  lands  in  question  which 
lie  in  Kirby,  certainly,  and  perhaps  in  the  district,  there  called  Brockton,  are  the  lands 
in  the  charter,  if  the  subsequent  evidence  is  sufficient  to  raise  and  justify  the  pre- 
sumption. We  have  no  other  document  till  the  period  of  the  dissolution.  Just 
before  the  surrender,  there  is  produced  a  conventual  lease  for  thirty  years,  to  one 
Leonard  Sa3'er,  of  the  manor  of  the  Grange  of  Broughton,  with  the  arable  land  and 
meadows  theieunto  appertaining.  The  surrender  followed  soon  after  in  the  same 
year,  but  without  any  description  ;  and  the  minister's  accounts  of  the  following  year 
recognise  this  lease  as  existing,  and  refer  to  the  rent  of  81.  payable  by  Sayer.  There 
is  then  a  grant  in  the  36th  of  Henry  the  Eighth,  to  Lord  Wharton,  of  the  manors 
of  Broughton  Magna  and  Broughton  Parva,  with  their  rights,  members,  and  appur- 
tenances, to  the  late  monastery  of  Rivals  formerly  belonging.  There  is  no  mention 
of  Grange,  nor  of  Grange  Croft.  There  is  in  the  third  and  fourth  year  of  Philip  and 
Mary,  a  licence  to  Lord  Wharton,  to  alien  to  one  Robert  Tempest,  all  and  singular 
the  messuages,  &c.  in  Great  Broughton,  Kirby,  and  other  places,  to  the  late  monastery 
of  Rivals  belonging. 

[238]  The  next  document  is  a  deed  of  exchange  between  Queen  Elizabeth  and 
Robert  Bowes,  in  which  her  majesty  received  from  Mr.  Bowes  the  manor,  and  manor 
house  of  Great  Broughton,  with  various  premises,  and,  among  others,  a  close  of  meadow, 
called  Grange  Close,  containing  twenty  acres.  This  is  the  first  mention  of  Grange 
Close.  There  is  here,  in  the  deduction  of  title,  some  difiiculty,  and  it  would  be 
necessary  to  have  recourse  to  presumption,  in  order  to  connect  Grange  Croft  with 
the  Grange  of  Broughton,  and  to  connect  the  premises  conveyed  by  Bowes  to  Queen 
Elizabeth,  with  the  original  grant  to  Lord  Wharton.  I  should,  however,  probably 
have  got  over  these  difficulties,  if  the  usage  had  been  such  as  to  warrant  me  in  doing 
so.     The  very  name  of  Grange  Croft  implies  connexion  with  the  Grange ;  and  the 
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Grange  and  manor,  whether  accurately  or  not,  seem  to  be  used  synonymously  in  the 
old  instruments.  But  what,  in  my  judgment,  renders  it  unfit  to  presume  that  the 
loose  description  in  the  charter  of  Richard  the  First  applies  to  this  land,  or  to  aid 
the  deduction  of  title  by  an_v  presumption,  is  what  appears  respecting  the  modern 
usage.  In  such  a  case,  I  expect  to  find  that  the  laud  has  paid  tithes  in  the  hands 
of  occupiers,  not  owners,  but  that  in  the  hands  of  owners  it  has  paid  none.  Now 
here  that  expectation  is  entirely  disappointed.  The  defendant  Cass,  has  given  no 
evidence,  that  I  can  find,  of  his  actual  non-payment  of  tithes,  when  the  land  was  in 
his  own  occupation.  On  the  other  hand,  the  plaintifi'  has  proved  that  he  did  pay 
tithes  in  these  circumstances.  Weatherill,  to  the  fourteenth  interrogatory,  swears, 
that  Cass  paid  to  him,  for  the  rector,  a  composition  for  Grange  or  Grange  Croft 
twenty-three  years  ago.  John  Fenwick  says,  that  he  was  present  thirteen  years  ago, 
when  defendant  Cass  agreed  with  one  Walker,  the  rector's  collector,  for  a  composition 
for  grain  on  Grange  Croft ;  and  Thomas  Philips  says  that,  eight  years  ago,  Cass  did 
the  same  thing. 

I  must  take  it  for  granted,  therefore,  that  tithes  have  been  [239]  rendered  for 
the  lands  when  in  the  occupation  of  the  owner  ;  under  these  circumstances,  what  right 
have  I  to  presume  that  these  lands  were  the  pioperty  of  the  monastery  before  the 
year  1215.  That  they  had  some  property  in  Broughton  and  Kirby,  which  is  all  we 
learn  from  the  charter  of  Richard  the  First,  does  not  establish  that  they  had  this 
property.  As  the  lands  have  not  enjoyed  the  immunity  to  which  that  circumstance 
might  have  entitled  them,  I  am  rather  to  presume  that  the  monastery  acquired  them 
during  the  long  interval  that  elapsed  between  the  Council  of  Lateran  in  1215,  and 
the  thirtieth  of  Henry  the  Eighth,  above  three  hundred  years.  The  evidence,  as  I 
read  it,  respecting  the  render  of  tithes,  is  fatal  to  this  defence,  in  the  feeble,  obscure, 
and  uncertain  mode  in  which  it  is  supported  by  the  documents.  The  defendant  Cass 
must  account  for  the  small  tithes  of  the  Grange  Croft,  except  the  tithe  of  agistment, 
with  costs. 

I  have  nothing  left  but  the  question  on  the  mill.  The  point  is,  whether  it 
sufficiently  appears  that  the  mill  in  question  is  an  ancient  mill.  I  will  dispose  of  this 
very  shortly,  and  content  myself  with  stating  the  ground  upon  which  I  go,  without 
any  detail.  A  mill  is  an  ancient  mill,  if  there  was  one  upon  the  same  site  before 
the  statute  9th  Edward  2d,  called  Articuli  Cleri,in  the  year  of  our  Lord  13l5or  1316. 
In  a  record  of  a  verdict  about  the  21st  of  Edward  the  First,  a  deed  is  stated, 
by  which  one  William  de  Mowbray  granted  to  the  prior  and  convent  of  Hexham, 
among  other  premises,  his  mill,  with  the  water,  and  all  the  suit  and  soke,  and  his 
meadow,  &c.  There  is  a  profert  of  this  deed  in  the  proceedings  in  the  reign  of 
Edward  the  First,  and  therefore  these  proceedings  prove  the  mill,  mentioned  in  it,  to 
have  existed  prior  to  the  9th  of  Edward  the  Second.  In  the  reign  of  Charles  the 
Second,  the  persons  to  whom  the  title  is  deduced  from  the  monastery  of  Hexham,  in 
a  water  corn  mill,  recover  a  verdict  against  certain  trespassers  for  stopping  up  a  foot- 
way. There  is  [240]  a  verdict,  part  of  which  is  in  these  words,  "and  the  Jurors 
aforesaid,  upon  their  oath  aforesaid,  further  say,  that  the  aforesaid  William  Hebborne, 
and  all  those  whose  estate  he  hath  of  and  in  the  mill  within  written,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath  Jiad  and  been  accustomed 
to  have  for  themselves,  their  servants,  farmers,  and  tenants  of  the  aforesaid  mill,  a 
horse-way  at  all  times  of  the  year,  &c.,  in  and  over  the  aforesaid  parcel  of  laud,  &c." 
The  title  is  then  carried  down.  The  parol  evidence  shews  satisfactorily,  that  no  tithe 
was  paid ;  Thomas  Fidler,  with  his  father,  occupied  full  thirty  years,  and  never  paid 
any  tithe.  Thomas  Hart,  whose  occupation  was  in  the  beginning  of  this  century,  1802, 
and  who  occupied  for  eight  years,  never  paid  tithe.  There  is  no  evidence  on  the  other 
side,  that  tithe  was  ever  paid.  I  find,  therefore,  in  this  case,  a  modern  usage  sup- 
porting the  necessary  presumption  that  it  was  an  ancient  mill,  and  a  deduction  of  title 
sufficient  to  warrant  such  presumption.  I  think,  therefore,  the  case  made  out,  and 
that,  as  to  the  mill,  the  plaintiffs  bill  must  be  dismissed  with  costs. 

Minutes  of  Decree. 

Decree  an  account  of  the  tithe  of  agistment,  in  the  township  (a)  of  Kirby,  with 
costs,  against  such  of  the  defendants  as  have  any  occupation  in  that  township.     And 

(a)  Varied  to  Hamlet  by  order  of  26th  of  June. 
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let  an  issue  be  directed  with  respect  to  the  other  townships,  to  be  tried  at  the  next 
assizes,  with  the  usual  directions. 

Decree  an  account  of  the  tithe  of  milk,  with  costs. 

Bill  dismissed,  as  to  the  defendant  Halliday,  with  respect  to  the  tithes  of  wood. 

Bill  dismissed,  as  to  the  defendant  Farrer,  with  [241]  respect  to  the  tithes  of  the 
Dromonby  Hall  Farm. 

Account  decreed  as  to  the  small  tithes  of  Grange  Croft,  as  against  the  defendant 
Cass,  with  costs,  except  as  to  the  tithe  of  agistment. 

Bill  dismissed  with  costs  as  to  the  tithe  of  mills. 

June  26th. — At  the  Sittings  after  Trinity  Term,  an  application  \yas  made  on  the 
part  of  the  plaintiff  to  vary  the  minutes,  (inter  alia),  first,  by  substituting  the  word 
"hamlet,"  for  the  word  "township  "of  Kirby ;  secondly,  by  directing  the  issue. to 
be  tried  at  the  then  next  Assizes,  (the  plaintiff  having  omitted  to  try  it  at  the  Lent 
Assizes) ;  and  thirdly,  by  restricting  the  account  of  milk  to  such  of  the  defendants, 
from  whom  payments  in  lieu  of  tithe-milk  had  not  been  accepted  by  the  plaintiff. 

The  defendants  also  sought  a  variation  of  the  minutes  by  the  omission  of  the 
following  directions,  which  had  been  inserted  therein,  viz.  "that  all  deeds,  books, 
papers,  &c.  belonging  to  or  in  anywise  relating  to  the  matters  in  question,  in  the 
custody  or  power  of  the  parties,  should  be  forthwith  produced  before  and  left  with 
the  Master,  upon  oath  ;  and  that  the  parties  should  be  at  liberty  to  inspect  the  same, 
or  take  copies  or  extracts  thereof  or  therefrom  ;  and  that  such  deeds,  books,  &c.,  should 
be  returned  by  the  Master  to  the  party  leaving  the  same,  who  should  produce  them 
on  the  trial  of  the  issue ;  or  such  of  them  as  the  other  party  should,  by  two  days' 
previous  notice,  require  to  be  produced  at  the  trial." 

Jervis  and  Simpkinson  for  the  defendants,  did  not  oppose  the  first  vai'iation  sought 
by  the  plaintiff".  As  to  the  second,  they  contended  that  the  plaintiff,  having  suHered 
the  Assizes  to  pass  without  trying  the  issue,  he  ought  not  to  have  an  opportunity  of 
trying  it  at  any  subsequent  Assizes.  [242]  With  respect  to  the  third  alteration,  they 
urced  that  it  was  unnecessary,  the  Master  being  directed  to  make  all  just  allowances. 
The  direction  for  the  production  of  the  deeds,  &c.,  they  insisted  was  unusual;  and 
that,  by  means  of  it,  the  plaintiff  sought,  by  a  side  wind,  on  an  issue  to  try  a  matter 
of  right,  to  obtain  an  inspection  and  examination  of  the  defendants'  documents,  which 
were  quasi  title  deeds,  and  which,  as  such,  they  were  not  bound  to  produce.  Fielder 
V.  Meynell  (this  case  will  be  reported  in  2  M'Clel.  &  Younge),  Biusier  v.  Mijlton  (M'Clel. 
&  Younge,  613). 

Boteler,  for  the  plaintiff,  urged  that  the  issue  had  not  been  tried,  because  the  decree 
had  not  been  passed  in  sufficient  time ;  that  the  direction  for  the  production  of  the 
accounts,  &c.,  was  quite  of  course,  and  that  many  precedents  could  be  produced,  in 
all  of  which  the  direction  was  in  the  same  form.  The  practice,  according  to  all  the 
books,  was  for  warrants  constantly  to  be  taken  out  for  the  production  of  deeds  and 
papers  before  the  Master ;  and  there  was  not  a  single  title  deed  in  the  present  case, 
but  only  the  common  documents  usually  produced  in  tithe  causes.  And  he  cited 
Firkins  v.  Lmoe  (M'Clel.  73). 

Jervis,  for  the  defendant,  insisted  that  the  practice  of  taking  out  warrants  to 
produce  deeds  and  papers  before  the  Master,  was  only  in  cases  where  the  parties  had 
an  interest  in  them,  or  they  were  necessary  for  the  taking  of  an  account,  and  not 
where  the  title  was  disputed  ;  and  that  the  plaintiff'  could  not  possibly  be  entitled  to 
the  production  of  any  books,  &c.  not  used  by  the  defendants  at  the  hearing. 

Lord  Chief  Baron.  I  have  great  objection  to  make  a  man  produce  his  title 
deeds  ;  but  if  he  produces  them  to  defeat  his  adversary's  title,  it  is  but  fair  that  the 
adversary  [243]  should  have  an  opportunity  to  inspect  them,  to  see  whether  they  really 
do  destroy  his  title.  In  the  present  case,  the  insertion  of  the  direction  for  the  produc- 
tion of  the  books  and  other  documents,  seems  to  be  very  proper.  («) 

(a)  The  minutes  were  varied,  by  inserting  the  word  hamlet,  instead  of  the  word 
township,  of  Kirby,  in  directing  the  account  of  the  tithe  of  agistment.  And  by 
directing  the  account  of  milk  not  to  go  against  those  defendants,  who  had  already 
made  payments  in  lieu  of  their  tithe-milk,  which  payments  had  been  accepted  by  the 
plaintiff :  but  such  defendants  were  to  remain  liable  to  the  costs  of  the  moduses  set 
up  for  milk. 
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In  the  Matter  of  the  Liverpooi,  Street  Act;  Ex  parte  Whitehead. 
Exch.  Ch.  in  Eq.  1828. — Devise  of  lands  to  the  use  of  A.  for  life,  with  remainder 
to  the  use  of  the  children  of  A  ,  as  tenants  in  common,  in  tail,  with  benefit  of 
survivorship,  with  remainders  over.  A.,  having  seven  children,  became  bankrupt, 
and  the  lands  were  purchased  under  a  local  act  of  Parliament  by  trustees  for  city 
improvements,  and  the  value  of  the  interest  of  the  children  was  ascertained  by 
a  jury,  without  reference  to  the  value  of  the  estate  for  life  of  A.,  or  the  subse- 
quent contingent  remainders  ;  and  the  amount  was  paid  into  the  Bank  in  the 
name  of  the  Accountant-general.  The  Court  doubted  the  propriety  of  the 
proceeding,  and  refused  to  order  the  dividends  to  be  paid  for  the  maintenance  of 
the  children  of  A. 

James  Whitehead,  by  his  will,  dated  16th  Sept.  1796,  devised  all  his  real  estates 
to  trustees,  to  the  use  of  the  testator's  aunt  Ann  Whitehead,  for  life,  with  remainder, 
as  to  the  testator's  messuages  and  premises  in  Lord  Street,  Liverpool,  to  the  use  of 
his,  the  testator's,  cousin,  James  Whitehead,  the  father  of  the  petitioners,  for  life  ; 
remainder  to  trustees  to  preserve  contingent  remainders,  with  remainder  to  the  use 
of  all  his  (the  cousin's)  future  children  (he  having  then  none)  in  equal  shares,  and  of 
the  heirs  of  his  and  their  respective  bodies ;  and  for  want  of  i.ssue  of  any  one  or  more 
of  such  children,  then  to  the  use  of  the  other  and  others  of  such  children,  and  the  heirs 
of  his,  her,  and  their  body  and  bodies,  in  equal  shares,  with  remainder  to  the  brothers 
of  the  said  James  Whitehead,  in  tail,  with  remainders  over. 

Upon  the  testator's  death  Ann  Whitehead  entered  into  possession  of  the  real 
estates,  and  continued  in  such  possession  until  her  death  in  the  year  1822. 

Li  the  year  1812  a  commission  of  bankrupt  issued  against  [244]  James  Whitehead 
the  tenant  for  life,  who  was  then  of  the  age  of  fifty  years  or  thereabouts,  and  had 
issue  seven  children,  who  were  all  infants  under  the  age  of  twenty-one  years. 

By  an  act  of  Parliament,  made  and  passed  7  Geo.  4,  intitled,  "  An  act  for  widening 
and  improving  certain  streets  in  the  town  of  Liverpool  in  the  county  palatine  of 
Lancaster,  for  the  further  prevention  of  nuisances  and  annoyances  in  the  said  town, 
for  the  regulation  of  weighing  machines,  weights  and  measures,  and  the  establishment 
of  a  fire  police  therein;"  it  was  (amongst  other  things)  enacted,  that  it  should  be 
lawful  for  the  mayor,  bailifls,  and  common  council  of  the  said  town,  to  purchase,  and 
also  for  the  several  persons  therein  mentioned  to  sell,  the  several  houses,  buildings, 
lands,  tenements,  and  hereditaments  situate  in  the  town  of  Liverpool,  specified  in  the 
schedules  to  the  said  act,  or  any  part  or  parts  thereof :  and  it  was  thereby  further 
enacted,  that  if  any  tenants  for  life  or  in  tail,  or  other  persons  therein  mentioned, 
interested  in  any  houses,  buildings,  lands,  tenements,  or  hereditaments,  authorized 
to  be  purchased  by  virtue  of  the  act,  or  any  estate  or  interest  therein,  by  reason  of 
absence  or  disabilitv  should  be  prevented  from  treating  with  the  said  mayor,  bailifl's, 
and  common  council,  or  any  person  or  persons  authorized  by  them  for  the  sale  thereof, 
or  of  their  respective  estates  and  interests  therein,  then  and  in  every  such  case  it 
should  be  lawful  for  the  justices  of  the  peace  for  the  said  borough  of  Liverpool,  at  any 
general  Quarter  Sessions  of  the  peace  to  be  holden  for  the  same,  or  any  adjournment 
thereof,  to  issue  a  precept  to  the  bailifTs  of  the  said  borough,  or  to  the  sheriffs  of  the 
said  county  palatine  of  Lancaster,  who  were  thereby  authorized  and  required  to 
summon  a  jury  in  manner  therein  mentioned  ;  who,  upon  their  oaths,  should  inquire 
as  therein  mentioned  of  the  value  of  the  said  houses,  buildings,  lands,  tenements,  and 
hereditaments,  or  of  any  part  thereof,  and  of  the  respective  estates  and  interests  of  every 
person  seised  [245]  or  possessed  of  or  interested  therein,  or  in  any  part  thereof,  and  should 
assess  the  sum  or  sums  to  be  paid  to  every  such  person  or  persons  for  the  purchase  of 
the  said  houses,  buildings,  lands,  tenements,  and  hereditaments,  or  any  part  thereof, 
or  any  estate  or  interest  therein  ;  and  the  said  justices  should  give  judgment  for  such 
sum  or  sums  of  money  so  to  be  assessed  ;  which  verdict  and  judgment,  given  in  manner 
therein  mentioned,  were  to  be  binding  against  all  persons,  as  well  infants  as  issue 
unborn,  and  all  others. 

And  it  was  thereby  further  enacted,  that  all  sum  and  sums  of  money  which  should 
be  agreed  or  awarded  to  be  paid  to  any  persons  therein  in  that  behalf  mentioned,  or 
to  any  person  or  persons  whose  houses,  lands,  buildings,  tenements,  or  hereditaments 
were  limited  in  strict  or  other  settlement,  or  to  any  person  under  any  other  disability 
or  incapacity  whatsoever,  for  the  purchase  of  any  houses,  buildings,  lands,  tenements, 
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or  hereditaments,  by  virtue  of  the  said  act,  should,  in  case  the  same  should  amount  to 
or  exceed  the  sum  of  2001.,  be  paid  into  the  Bank  of  England  in  the  name  and  with 
the  privity  of  the  Accountant-general  of  the  Court  of  Exchequer,  to  be  placed  to  his 
account,  ex  parte  the  said  mayor,  bailiff's,  and  common  council,  pursuant  to  the  act 
1  Geo.  4,  to  the  intent  that  such  money  should  be  applied  under  the  direction  and 
with  the  approbation  of  the  said  Court,  t )  be  signified  by  an  order  made  upon  a  petition 
to  be  preferred  in  a  summary  way  by  the  person  or  persons  who  would  have  been 
entitled  to  the  rents  and  profits  of  the  said  houses,  buildings,  lands,  tenements,  or  hered- 
itaments, or  in  the  redemption  or  purchase  of  the  land-tax,  or  towards  the  discharge 
of  any  debt  or  debts,  or  such  other  charges  and  incumbrances,  or  part  thereof,  as  the 
said  Court  should  authorize  to  be  paid  afiecting  the  same  houses,  buildings,  lands,  or 
hereditaments,  standing  settled  therewith  to  the  .same  or  the  like  uses,  intents,  and 
purposes ;  or  where  such  money  should  not  be  so  applied,  then  the  same  should  be 
laid  out  and  invested  under  the  like  direction  and  approbation  of  the  said  Court,  in  the 
purchase  of  [246]  other  houses,  buildings,  lands,  tenements,  or  hereditaments,  which 
should  be  conveyed  and  settled  to,  for,  and  upon  such  and  the  like  uses,  trusts,  and 
purposes,  and  in  the  same  manner  as  the  houses,  buildings,  lands,  tenements,  and 
hereditaments,  which  should  be  so  purchased,  taken,  and  used  as  therein  mentioned, 
stood  settled  or  limited,  or  such  of  them  as  should  be  existing,  undetermined,  and 
capable  of  taking  effect ;  and  in  the  mean  time,  and  until  such  purchases  should  be 
made,  the  said  money  should,  bj'  order  of  the  said  Court  of  Exchequer,  upon  applica- 
tion thereto,  be  invested  by  the  said  Accountant-general  in  his  name  in  the  purchase 
of  31.  per  cent.  Keduced  Bank  Annuities,  in  the  mean  time  and  until  the  said  Bank 
Annuities  should  be  ordered  by  the  said  Court  to  be  sold  for  the  purposes  aforesaid, 
the  dividends  and  annual  proceeds  of  the  said  Consolidated  or  Reduced  Bank 
Annuities  should  from  time  to  time  be  paid,  by  order  of  the  said  Court,  to  the  person 
or  persons  who  would  for  the  time  being  have  been  entitled  to  the  rents  and  profits  of 
the  said  houses,  buildings,  lands,  tenements,  or  hereditaments,  so  thereby  directed  to 
be  pui'chased,  in  case  such  purchase  and  settlement  were  made. 

And  it  was  thereby  further  enacted,  that  in  case  the  person  or  persons  to  whom 
any  such  sum  or  sums  of  money  should  be  so  assessed  as  aforesaid,  should  not  be  able 
to  evidence  their  title  to  the  premises,  and  to  make  or  pi'ocure  to  be  made  good,  valid, 
and  legal  conveyances  and  assui'ances  thereof  to  the  said  mayor,  bailiff's,  and  burgesses, 
and  their  successors,  or  to  such  person  or  persons  as  should  be  nominated  and  appointed 
in  manner  aforesaid,  or  should  refuse  so  to  do  being  thereto  required,  and  such  sum 
and  sums  so  assessed  as  aforesaid  being  produced  and  tendered  to  be  paid  to  him,  her, 
or  them,  and  in  other  cases  therein  mentioned,  it  should  be  lawful  to  and  for  any  two 
justices  of  the  peace  of  the  said  borough,  at  any  general  Quarter  Sessions  of  the  peace 
to  be  held  for  the  said  borough,  or  any  adjournment  thereof,  to  order  the  [247]  sum 
or  sums  so  assessed  as  aforesaid,  as  the  value  or  purchase  money  for  such  houses, 
buildings,  lands,  tenements,  or  hereditaments,  or  any  estate  or  interest  therein,  or  as 
should  be  due  on  such  mortgage,  to  be  paid  into  the  Bank  of  England  for  the  use  of 
the  pai'ties  interested  in  the  said  premises,  as  the  said  justices  should,  by  any  order  to 
be  made  by  them,  direct. 

The  messuages  and  premises  in  Lord  Street,  devised  by  the  will  of  James 
Whitehead,  were  part  of  those  authorized  to  be  purchased  by  the  act,  and  were  after- 
wards purchased  by  the  mayor,  bailiff's,  and  common  council  ;  and  a  Jury  having  been 
summoned  to  ascertain  the  value  of  the  interest  of  the  children  of  James  Whitehead 
in  the  said  messuages  and  premises  in  Lord  Street,  devised  by  the  will,  such  Juiy 
found  the  value  of  the  remainder  in  tail  in  the  same  messuages,  and  premises,  then 
vested  in  the  petitioners,  to  be  24001.  and  assessed  the  same  at  that  sum,  but  which 
sum  did  not  include  the  value,  either  of  the  estate  for  life  of  James  W^hitehead,  which 
became  vested  in  his  assignee  under  the  said  commission,  or  of  the  remainders 
expectant  on  the  estate  tail  of  the  children.  And,  on  the  .5th  March,  1827,  an  order 
was  made  by  two  justices  for  payment  of  the  24001.  into  the  Bank  of  England,  for 
the  •  use  of  the  children  of  James  Whitehead,  under  the  will  of  the  said  James 
Whitehead  the  testator,  according  to  such  order  as  might  be  made  respecting  the 
same  by  this  Court.     And  the  same  was  paid  accordingly. 

This  petition,  which  was  presented  on  behalf  of'  the  infant  children  of  James 
Whitehead,  after  detailing  the  above  facts,  stated  the  insolvency  of  James  Whitehead, 
and  his  utter  inability  to  maintain  the  petitioners,  and  prayed  that  the  24001.  might 
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be  laid  out  in  Consols,  to  the  account  of  the  children  of  James  Whitehead  ;  and  that 
it  might  be  referred  to  one  of  the  Masters  to  tax  the  petitioners'  costs,  and  to  inquire 
what  ought  to  be  allowed  for  their  maintenance  ;  and  that  such  costs  and  maintenance 
might  from  time  to  [248]  time  be  paid  out  of  the  dividends,  and  that  the  residue  of 
the  dividends  might  be  invested  and  accumulated. 

Jervis  and  Walker  in  support  of  the  petition.  The  sum  assessed  is  the  estimated 
value  of  the  estate  tail  in  remainder  of  the  petitioners,  without  reference  to  the  estate 
for  life  of  the  father,  or  to  the  contingent  remainders  subsequent  to  the  estate  of  the 
petitioners.  The  only  difficulty  is  the  possibility,  which  is  a  remote  one,  that  other 
children  may  be  born,  who  will  be  entitled  to  take  as  tenants  in  common  with  the 
petitioners.  In  Haki/  v.  Bannufer  (-1  Madd.  27.5),  it  was  held  by  the  piesent  Master 
of  the  Eolls,  then  Vice-Chancellor,  that  where  children  born,  and  to  be  born,  have  a 
common  interest  in  a  fund,  the  income  of  the  fund  may,  if  necessary,  be  applied  for 
the  maintenance  of  the  children,  though  other  children  may  be  born.  In  Erratt  v. 
Barlow  (1-t  Ves.  202),  cited  in  Haley  v.  BunnUter,  the  same  principle  would  appear  to 
have  been  acted  upon  by  the  Court ;  for  though  in  the  Report  in  Vesey  it  seems  that 
the  case  stood  over,  it  appears,  on  e.xamination  of  the  Register  Book,  that  the  Master's 
report  was  subsequently  confirmed  and  maintenance  directed.  They  also  cited 
Marshall  v.  Hollmvay.{c) 

The  Court  directed  the  fund  to  be  laid  out  by  the  Accountant-general  in  the 
purchase  of  Bank  Annuities,  and  the  costs  to  be  paid  out  of  the  first  dividends,  but 
took  time  to  consider  the  question  of  maintenance. 

Feb  -ith. — Alexander,  L  C.  B.  The  principal  object  of  the  petition  in  this  case 
was  the  application  of  the  dividends  of  a  fund  in  Court,  in  trust  in  this  matter,  to  the 
maintenance  of  the  petitioners.  I  shall  say  nothing  now  about  the  singu-[249]-lar 
manner  in  which  the  corporation  and  the  parties  appear  to  have  proceeded,  by  con- 
verting an  estate  in  remainder  into  an  estate  in  possession,  and  ascertaining  and 
paying  the  value  ;  I  say  nothing  now  upon  this  subject.  At  present,  it  is  sufficient  for 
me  to  say,  that  I  think  the  petitioners  cannot  be  entitled  to  be  paid  the  dividends  for 
their  maintenance  :  for  I  find  in  this  will  that  there  are  limitations  to  children  who 
may  be  hereafter  born,  and  that  I  should  be  giving  away  the  interest  of  unborn 
children  for  the  maintenance  of  the  petitioners.  There  is  another  objection  beyond 
this  ;  for  if  the  limit;i.tion  extended  only  to  future  children  of  -lames  Whitehead,  this 
case  might,  perhaps,  be  held  to  come  within  the  principle,  which  seems,  in  some  cases, 
to  have  been  acted  upon.  But  there  are  limitations  over  to  the  cousins  and  other 
persons,  and  I  think  it  would  be  too  much  for  the  Court  to  order  the  dividends  to  be 
paid  to  the  petitioners,  without,  at  least,  the  consent  of  those  persons  who  are  entitled 
in  remainder  on  the  contingencies  expressed  by  the  will.  I  can  make  no  other  order 
than  that  which  was  pronounced  on  the  hearing  of  the  petition. 

Spen'CEK  v.  Spenxer.  Exch.  Ch.  in  Eq.  Xov.  26th,  1827;  Feb.  4th,  182S. — On  a 
general  reference,  by  three  partners,  of  all  matters  in  difference  to  arbitration,  the 
arbitrators  found  the  partnership  capital,  on  the  day  of  the  dissolution,  to  be, 
in  merchandize  and  good  debts,  of  a  given  amount,  including  a  debt  due 
from  A.,  one  of  the  partners,  and  that  there  were  some  dubious  debts.  They 
then  ascertained  the  amount  of  the  debts  due  from  the  partnership,  and  found 
the  gross  value  of  the  stock,  which,  including  the  debt  due  from  A.,  they 
awarded  to  be  divisible  between  the  other  partners,  B.  and  C.  They  next 
found  the  dubious  debts  to  be  divisible  as  received  between  the  three  partners  ; 
and  they  awarded  that  A.  should  give  security  for  the  payment  of  his  debt 
by  instalments;  and  directed  B.  to  receive  the  outstanding  debts  and  effects, 
and  to  pay  all  debts  owing  by  the  partnership,  of  which  accounts  were  to  be 
stated  periodically  ;  and  of  the  balance  of  receipts,  special  credit  was  to  be 
given  for  A.'s  share  against  his  debt,  and  the  remainder  was  to  be  divided 
between  B.  and  C. ;  and  any  balance  of  payments  was  to  be  borne  in  the  .same 
proportions.  The  award  was  acted  upon  by  all  parties,  but  B.  subsequently 
received  some  debts  which  were  omitted  in  the  accounts  laid  before  the  arbitrators, 

(c)  2  Swanst.  432.  (Numerous  authorities  on  the  subject  are  collected  by 
Mr.  Swanston.) 
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and  on  which  their  award  proceeded  ;  and  he  also  received  good  debts  to  a  larger 
amount  than  had  been  estimated  by  the  arbitrators.  On  a  bill  by  A.  against  his 
co-partners — Held,  that  he  was  entitled,  notwithstanding  the  reference  was  of 
all  matters  in  difterenee,  to  an  account  of  the  good  debts  received  beyond  the 
amount  estimated  by  the  arbitrators,  and  to  an  account  of  the  receipts  in  respect 
of  dubious  debts ;  and  that  any  over  receipt,  in  respect  of  good  debts,  ought  to 
follow  the  directions  of  the  award  with  respect  to  the  dubious  debts. 

On  the  1st  July,  1815,  John  Spencer,  the  elder,  John  Spencer,  the  younger,  the 
nephew  of  John  Spencer,  the  [250]  elder,  and  William  Spencer,  the  son  of  John 
Spencei-,  the  elder,  entered  into  partnership  together  as  manufacturers,  for  the  term 
of  five  years,  and  articles  of  partnership  were  on  that  day  entered  into  bj'  them  ;  by 
which  it  was  agreed  (inter  alia)  that  John  Spencer,  the  elder,  should  have  and  be 
interested  in  five-twelfths  of  the  partnership  capital,  pi'operty,  and  effects ;  John 
Spencer,  the  younger,  in  four-twelfths  ;  and  William  Spencer  in  three-twelfths. 

The  partnership  was  carried  on  pursuant  to  the  articles,  down  to  January,  1818, 
when  John  Spencer,  the  elder,  died,  having  made  his  will,  dated  24th  Nov.  1817  ;  by 
which  he  appointed  John  Crawshaw,  John  Spencer,  the  younger,  and  his  widow, 
Elizabeth  Spencer,  his  executors  and  executrix  ;  and,  after  the  testator's  death,  the 
will  was  proved  by  John  Crawshaw  and  Elizabeth  Spencer. 

The  partnership  continued  to  be  carried  on  foi'  some  time  after  the  death  of  John 
Spencer,  the  elder,  by  John  Spencer,  the  younger,  and  William  Spencer,  on  behalf  of 
themselves  and  the  estate  of  John  Spencer,  the  elder. 

Disputes  having  arisen  between  the  parties,  they  agreed  to  refer  the  same  to 
arbitration,  and,  accordingly,  John  Crawshaw,  and  Elizabeth  Spencer,  as  the  executors 
of  John  Spencer,  the  elder,  and  the  surviving  partners,  John  Spencer,  the  younger, 
and  William  Spencer,  executed  mutual  arbitration  bonds  to  observe  the  award  and 
aibitrament  of  certain  persons,  of  and  concerning  all  and  all  manner  of  diflferences, 
controversies,  claims,  and  demands  whatsoever,  then  subsisting  and  depending  between 
the  said  parties,  or  any  of  them. 

The  arbitrators,  by  their  award,  dated  14th  Nov.  1820,  certified  that  the  partner- 
ship term  expired  on  the  1st  July,  1820;  and  that  on  the  day  of  the  expiration  of  the 
partnership,  the  capital,  or  joint  stock  of  the  partnei'ship,  amounted  to  20,5111.  7s.  6d. 
in  merchandize  and  good  debts,  including  the  sum  of  22341.  14s.  ll|d.  which  they 
found  to  be  owing  from  William  Spencer  to  the  partnership;  and  that  there  were 
some  dubious  debts  owing  to  the  partnership,  to  [251]  a  considerable  amount ;  and 
they  found  that  the  debts  owing  by  the  partnership  amounted  to  16,6681.  15s.  3d. 
The  arbitrators  then  found  that  the  gross  value  of  the  stock,  including  the  money 
due  from  William  Spencer,  after  the  debts  due  from  the  partnership  were  satisfied, 
would  amount  to  38421.  12s.  3d.,  and  was  divisible  between  the  two  partners,  that  is, 
John  Spencer,  and  Crawshaw  and  Elizabeth  Spencer,  as  the  representatives  of  the 
deceased  John  Spencer,  in  the  following  proportions,  viz.  to  Crawshaw  and  Elizabeth 
Spencer,  14511.  2s.  IJd.,  and  to  John  Spencer,  23911.  10s.  Ud.  And  they  also  found 
that  the  doubtful  debts,  as  they  were  received,  would  be  divisible  between  the  parties 
in  the  following  shares  ;  that  is,  to  the  defendants  Crawshaw  and  Elizabeth  Spencer, 
five-twelfths,  to  John  Spencer,  four-twelfths,  and  to  William  Spencer,  the  remaining 
three-twelfths. 

Upon  these  data  the  arbitrators  awarded  that  William  Spencer  should,  for  the 
amount  of  his  debt,  as  a  security,  asjsign  his  interest  in  the  estate  of  his  father,  John 
Spencer,  deceased,  redeemable  upon  payment  of  that  debt  by  instalments,  commencing 
with  1001.  on  the  1st  July,  1821,  and  of  501.  every  succeeding  quarter.  They  then 
directed  that  the  defendant,  John  Spencer,  should  receive  all  the  outstanding  eff"ects, 
and  should  be  armed  with  all  necessary  powers  and  authorities  to  do  so ;  and  that 
John  Spencer  should  pay  all  the  debts  owing  by  the  partnership,  and  indemnify 
the  other  partners  therefrom.  They  next  provided  for  John  Spencer's  receiving  and 
accounting  for  the  doubtful  debts,  and  directed  him  to  keep  accounts  which  were  to 
be  open  to  the  other  partners  ;  on  one  side  of  which  accounts  he  was  to  charge  himself 
with  his  receipts,  and  on  the  other  he  was  to  take  credit  for  all  costs  and  expenses, 
and  for  all  debts  which  the  arbitrators  had  considered  to  be  good,  but  which  should 
turn  out  to  be  bad  in  the  whole  or  in  part,  and  for  any  loss  on  goods  in  the  hands  of 
agents.     Of  these  accounts  they  then  directed  [252]  a  balance  to  be  struck  every  six 
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months  ;  and  if  the  balance  were  against  John  Spencer,  he  was  to  give  William 
Spencer  special  credit  against  his  before-mentioned  debt  for  three-twelfths  of  such 
balance,  and  to  pay  five-twelfths  to  Crawshaw  and  Elizabeth  Spencer,  as  the  repre- 
sentatives of  John  Spencer,  and  retain  the  residue  to  himself.  But  if  the  balance 
should  be  in  favour  of  John  Spencer,  he  was  to  be  entitled  to  receive  it  from  the  parties 
in  the  same  proportions. 

By  an  indenture,  dated  1st  Dec.  1820,  William  Spencer  assigned  his  interest  under 
the  will  of  John  Spencer,  the  elder,  to  Crawshaw  and  Elizabeth  Spencer,  by  w'ay  of 
mortgage  for  securing  the  debt  due  from  him  by  instalments  according  to  the  provisions 
of  the  award. 

In  Easter  Term,  1S2.5,  William  Spencer  filed  his  bill  against  John  Spencer,  the 
younger,  and  John  Crawshaw  and  Elizabeth  Spencer,  stating  the  facts  above  noticed, 
and  further  stating  that  the  plaintiff"  had  paid  the  instalments  of  the  debt  up  to  and 
inclusive  of  the  1st  January,  182.5.  That,  during  the  partnership,  it  was  the 
defendant  John  Spencer's  duty  to  keep  the  books  and  accounts ;  and  that  the 
books  and  accounts  that  were  made  out  and  submitted  to  the  inspection  of  the 
arbitrators,  were  made  out  and  submitted  by  the  defendant,  John  Spencer  only,  who 
stated  that  they  contained  the  whole  of  the  debts  due  and  owing  to  the  concern. 

The  bill  then  suggested  that,  since  the  award,  the  plaintiff  had  discovered  that 
in  the  accounts  so  laid  before  the  arbitrators,  debts  due  and  owing  to  the  partnership, 
to  the  amount  of  8001.  and  upwards,  were  totally  omitted,  and  such  debts  had  been 
received  by  the  defendant,  John  Spencer,  and  converted  to  his  own  use.  The  bill 
stated,  that  the  plaintiff  was  entitled  to  three-twelfths  of  such  debts,  and  that  the 
arbitrators,  at  the  time  of  making  their  award,  were  totally  ignorant  of  the  existence 
thereof,  or  they  would  have  made  a  ditferent  award.  The  bill  also  suggested  that  the 
defendant,  John  Spencer,  had,  since  the  [253]  award,  received  many  sums  on  account 
of  the  dubious  and  bad  debts,  of  which  he  had  never  rendered  any  account,  in  respect 
of  which  a  large  sum  was  due  to  the  plaintiff,  and  which  the  plaintiff  insisted  ought 
to  be  set  off'  against  the  growing  instalments.  The  bill,  however,  stated  that  an 
instalment  having  become  due  on  the  1st  April,  182.5,  the  defendants  had  commenced, 
or  intended  to  commence,  an  action  for  the  recovery  thereof,  notwithstanding  the 
instalment  had  been  more  than  satisfied  by  the  plaintiffs  share  of  the  monies  received 
in  respect  of  dubious  debts.  The  bill  prayed  an  account  of  the  debts  due  and  owing 
to  the  partnership  at  the  time  of  the  award,  which  were  omitted  to  be  inserted  in  the 
accounts  laid  before  the  arbitrators,  and  of  the  money  received  by  the  defendant, 
John  Spencer,  in  respect  thereof  ;  and  that  the  plaintiff  might  be  paid  three-twelfth 
part.s  thereof :  and  an  account  of  the  dubious  and  bad  debts,  which  at  the  time  of 
making  the  account  were  considered  bad  debts  ;  and  of  the  money  which  the  defendant, 
John  Spencer,  had  received  or  been  paid  in  respect  thereof  ;  and  an  account  of  the 
plaintiff's  three-twelfth  parts  thereof.  And  that  a  sufficient  part  of  the  plaintiff's 
share  might  be  applied  in  satisfaction  of  the  instalments  due  from  him,  and  the  residue 
be  paid  to  him  ;  and  that  the  property  assigned  by  the  plaintiff"  might  be  re-assigned 
to  him  ;  and  for  an  injunction. 

The  defendants,  by  their  answer,  denied  that  the  books  and  accounts  made  out  for 
and  submitted  to  the  inspection  of  the  arbitrators  were  made  out  and  submitted  b^'  the 
defendant,  John  Spencer  ;  and  stated  that  the  same  were,  at  the  request  of  the  plaintiff, 
placed  in  the  hands  of  Thomas  Bainbridge,  an  accountant,  who  examined  and  prepared 
the  same  for  the  arlntrators  ;  and  that  the  plaintiff  might  have  examined  the  accounts. 
The  defendants  stated  their  belief  that  the  accounts  contained  a  full  statement  of  the 
partnership  concerns,  and  of  the  debts  due  and  owing  thereto,  except  two  sums  of  4771. 
and  l-ll.  5s.  due  and  [254]  owing  to  the  partnership  from  Rowlandson  and  Buna, 
Manchester  warehousemen  in  London,  for  the  amount  of  goods  sent  to  them  as  factors, 
and  which  sums  were  not  included  in  the  accounts  submitted  to  the  arbitrators,  because 
no  account  of  such  sales  had,  at  the  time  of  making  the  said  award,  been  transmitted 
by  Rowlandson  and  Burra.  The  defendants  also  admitted  that,  in  addition  to  those 
two  sums,  the  defendant,  John  Spencer,  had  received  4391.  lis.  0|d.  on  account  of 
good  debts,  more  than  the  arbitrators  had  estimated  he  would  receive.  The  defen- 
dants, however,  stated  that  credit  had  been  given  by  the  defendant,  John  Spencer, 
for  the  said  several  sums,  in  the  account  kept  by  him  pursuant  to  the  directions  of  the 
award.  The  defendants  contended  that  the  plaintiff  was  not  entitled  to  have  his  share 
of  the  said  sums  set  oS"  against  the  instalments,  but  only,  according  to  the  terms  of 
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the  award,  to  have  the  same  applied  towards  the  general  reduction  of  the  debt  due 
from  him.  And  the  defendants  insisted  on  the  award,  and  claimed  the  same  benefit 
thereof  as  if  it  had  been  pleaded. 

An  injunction  had  been  granted  upon  the  coming  in  of  the  answers.  Witnesses 
were  examined  on  both  sides :  the  accountant,  and  some  clerks  of  the  partnership, 
being  examined  on  the  part  of  the  plaintifl',  and  cross-examined  by  the  defendants, 
and  the  arbitrators  being  examined  on  the  part  of  the  defendants.  The  general  result 
of  the  evidence  tended  to  shew,  that  the  accounts  made  out  by  the  accountant,  and 
laid  before  the  arbitrators,  were  made  from  accounts  furnished  by  the  defendant, 
John  Spencer,  but  with  full  access  by  the  accountant  and  all  parties  to  the  books. 
And  that  the  omission  of  the  sums  arose  through  mistake  or  inadvertence,  and  not 
from  fraud  or  design. 

Martin,  H.,  and  Duckworth,  for  the  plaintiff. 

Treslove,  and  Temple,  for  the  defendants. 

[255]  For  the  plaintiff  it  was  atgued,  that  there  was  a  clear  mistake  on  the  part 
of  the  arbitrators,  who  had  been  misled  by  the  accounts  furnished  by  the  defendant, 
John  Spencer;  and  that  if  the  arbitrators  had  known  the  real  state  of  the  accounts, 
they  would  have  made  a  different  award.  That  merely  to  give  credit  to  the  plaintiflf 
for  his  share  of  the  bad  debts  and  additional  good  debts  received  by  John  Spencer, 
would  not  be  just,  as,  instead  of  relieving  the  plaintiff,  it  would  benefit  the  defendants 
by  accelerating  the  payment  of  the  debt  due  to  them  from  the  plaintiff. 

For  the  defendants  it  was  contended — first,  that  the  reference  being  of  all  matters 
in  difference  or  dispute,  and  the  award  having  been  acted  upon  by  all  parties,  every 
question  depending  between  them  was  determined,  and  the  plaintiff'  was  precluded 
by  the  award  from  entering  into  any  examination  of  the  accounts.  But  that  if  the 
plaintiff  was  not  so  precluded,  then,  that  the  utmost  he  could  be  entitled  to  would  be 
to  have  his  share  applied  towards  the  general  reduction  of  the  debt  due  from  him, 
and  not  to  have  it  applied  towards  satisfaction  of  the  earlier  instalments,  or  in  reduction 
of  any  of  the  instalments. 

The  Court  took  time  to  consider. 

Feb.  4th. — Alexander,  L.  C.  B.  (after  stating  the  facts  from  the  pleadings). 
There  is  not  the  least  suspicion  in  this  case  that  there  was,  on  the  part  of  the  defen- 
dant, John  Spencer,  either  suggestio  falsi,  or  suppressio  veri.  The  books  and  every 
paper  appear  to  have  been  open  to  the  inspection  of  the  plaintiff',  and  were,  in  fact, 
examined  by  him,  so  far  as  he  thought  it  necessary  or  material,  'there  were,  however, 
it  is  now  admitted,  mistakes  in  those  accounts.  These  consist  in  the  omission  of  two 
sums,  one  of  4771.,  and  the  other  of  141.  5s.  from  the  firm  of  Rowlandson  and  Burra, 
who  appear  to  have  been  Manchester  warehousemen  in  London,  [256]  and  agents  of 
the  firm  of  Spencer  &  Co.,  being  the  produce  of  goods  sold  by  them,  and  of  which,  as 
it  has  been  suggested  by  the  defendant,  John  Spencer,  no  account  had  then  been 
rendered  b}'  these  agents.  John  Spencer  admits  that  he  received  both  these  sums, 
and  also,  that  he  received  4391.  lis.  more  of  the  good  debts  than  it  appears  the 
arbitrators  estimated  them  at  when  they  made  their  award.  These  several  sums 
amount  together  to  9301.  16s.  The  award  has  very  properly  made  a  provision  for 
whatever  the  defendant,  John  Spencer,  might  receive  in  respect  of  dubious  debts. 
He  is  to  divide  them  between  the  parties  in  the  several  proportions  specified.  It  is 
clear,  that  any  over  receipt  in  respect  of  good  debts,  comes  within  the  same  principle 
as  a  receipt  on  account  of  the  dubious  debts.  John  Spencer  says  he  has  so  treated  it. 
That,  in  fact,  he  has  accounted  for  all,  and  settled  the  accounts  according  to  the  award. 
The  plaintiff  is,  however,  entitled  to  an  account  of  what  John  Spencer  has  received  in 
respect  of  good  debts  beyond  the  estimated  account;  and  also  to  an  account  of  what 
John  Spencer  has  received  on  account  of  the  dubious  debts.  But  as  the  probability 
is,  that  nothing  will  be  coming  on  that  account,  to  prevent  the  right  to  receive  the 
instalments,  I  will  not  continue  the  injunction  ;  and  the  account,  if  taken,  must  be  at 
the  hazard  of  costs,  which,  as  well  as  the  costs  of  the  cause  to  this  time,  must  be 
reserved  until  after  the  Master  shall  have  made  his  report. 

End  of  Hilary  Term. 
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[257]      Reports    of    Cases    Argued    and    Determined    ix    the    Court    of 
Exchequer,  in  Easter  Term,  9  Geo.  IV.  and  the  Sittings  After. 

Exchequer  of  Pleas. 

Haworth  v.  Holg.ATE  and  Others.  Saturday,  April  26th,  1828. — Where,  in  a 
country  cause,  before  declaration,  the  defendant  took  out  a  summons  to  stay 
proceedings  upon  payment  of  a  sum  less  than  the  pl.iintifl's  demand,  and  costs, 
upon  which  no  order  was  made;  and  the  defendant  afterwards  paid  that  sum  into 
Court,  which  the  plaintiff's  agent,  having  in  the  meantime  consulted  his  principal 
in  the  country,  took  out  of  Court — Held,  that  the  plaintiff,  not  having  been 
guilty  of  fraud  or  vexation,  was  entitled  to  costs  up  to  the  time  at  which  he  took 
the  money  out  of  Court. 

This  was  an  action  brought  by  the  plaintiff,  a  surgeon  and  apothecary,  against  the 
defendants,  who  were  the  overseers  and  church-warden  of  the  township  of  Burnley, 
to  recover  a  compensation  for  his  professional  attendance  upon  the  paupers  of  that 
township  before  and  after  the  month  of  April,  1827,  at  which  time  the  defendants 
were  appointed  to  their  respective  offices. 

The  writ  was  served  upon  the  defendants  on  the  21st  of  September,  and  the  notice 
of  declaration  upon  the  6th  of  November.  Upon  the  7th  of  November,  the  defen- 
dants' attorney  in  the  country  applied  to  the  plaintiffs  attorney  for  the  particular  of 
the  plaintift''s  demand,  which  was  furnished  on  the  following  day,  and  amounted  to 
the  sum  of  3-51.  15s.  A  summons  was  taken  out  upon  the  12th  [258]  of  the  same 
month  to  stay  the  proceedings  in  the  action,  upon  payment  of  the  sum  of  211.  15s., 
together  with  the  costs  then  incurred  ;  but  no  order  was  made,  the  plaintiff's  agent 
refusing  to  accede  to  those  terms,  until  he  had  communicated  with  his  employer. 
On  the  19th  of  November,  the  defendants'  agent  paid  into  Court  211.  15s.,  and 
pleaded  the  general  issue,  to  prevent  the  plaintift"  from  signing  judgment,  which  sum 
the  plaintiff  took  out  of  Court  in  full  satisfaction  of  his  demand,  his  London  agent 
having  in  the  meantime  communicated  with  his  attorney  in  the  country.  Costs 
having  been  taxed  for  the  plaintiff  up  to  the  time  at  which  he  took  the  money  out  of 
Court,  and  paid  by  the  defendants'  agent, 

Jervis  obtained  a  rule  to  shew  cause  why  the  Master  should  not  review  his  taxa- 
tion, and  disallow  the  costs  incurred  by  the  plaintiff  since  the  1 2th  of  November,  on 
which  day  the  defendants  offered  to  pay  the  211.  15s.,  with  the  costs  then  incurred  ; 
and  why  the  plaintiff  should  not  pay  the  defendants'  costs  subsequent  to  that  time, 
and  the  costs  of  the  application. 

Alexander  shewed  cause.  There  are  three  cases  exactly  in  point,  in  each  of  which 
applications  like  the  present  have  been  refused.  The  first  is  that  of  Burmeder  v.  Hilch 
(13  East,  551),  in  which  the  Court  of  King's  Bench  refused  to  permit  the  defendants 
to  pay  into  Court  the  debt  and  costs  up  to  a  certain  day  after  the  action  brought 
(thereby  excluding  the  costs  of  the  declaration  deliv'ered),  upon  the  ground  of  an  offer 
to  pay  the  debt  and  costs  up  to  that  period,  without  having  made  a  tender  before 
action,  or  obtaining  the  common  rule  for  staying  proceedings  on  payment  of  debt  and 
costs  up  to  the  time  of  the  application.  In  that  case  the  Court  was  of  opinion,  that  a 
practice  like  [259]  the  present  would  occasion  great  vexation  and  uncertainty  to  the 
plaintiff;  as,  after  an  action  brought,  a  sum  might  be  tendered  to  the  plaintiff's  agent 
in  town,  who  would  not  perhaps  be  apprised  of  the  exact  state  of  his  client's  demand 
in  the  country,  and  so  must  either  stay  his  proceedings  till  he  could  be  sati.sfied  of  it, 
which  in  many  cases  might  answer  the  defendant's  purposes  of  delay,  or  proceed  at 
the  risk  of  losing  his  costs  by  an  application  like  the  present.  This  instance  of  the 
mischief  likely  to  ensue  from  this  innovation  in  practice,  is  precisely  similar  to  the 
circumstances  of  the  present  case.  In  Gibbon  v.  Copemau  (5  Taunt.  840),  the  defen- 
dant's attorney  offered  to  pay  a  certain  sum  less  than  the  demand,  and  the  costs  of 
the  writ  before  the  declaration  was  served,  which  was  refused  by  the  plaintiff's 
attorney,  who  alleged  that  his  client  was  entitled  to  a  larger  sum.  After  the  declara- 
tion was  delivered,  the  defendant  applied  to  the  Court  of  Common  Pleas  to  stay  the 
proceedings  in  the  action  upon  payment  to  the  plaintiff  of  the  sum  first  offered  and 
the  costs  of  the  writ,  if  that  sum  were  accepted  by  the  plaintiff  in  full  satisfaction  of 
his  demand ;  and,  if  not,  that  that  sum  might  be  struck  out  of  the  declaration,  the 
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plaintiff  paying  the  costs  of  the  application.  But  the  Court  refused  to  make  any 
oi-der,  unless  it  could  be  shewn  that  the  money  was  actually  tendered,  or  that  the 
declaration  was  delivered  for  the  purpose  of  enhancing  the  costs.  All  the  authorities 
were  cited,  and  the  reason  and  principle  of  each  decision  was  fully  canvassed  in  the 
case  of  Carr  v.  Smijlhiea  (3  B.  &  B.  ItiS).  There  the  plaintiff",  who  was  an  attorney, 
sued  for  211.  17s.  lid.,  and  previously  to  the  delivery  of  the  declaration,  the  defen- 
dant took  out  a  summons  to  stay  proceedings  on  payment  of  1-51.  and  the  costs  then 
incurred,  which  the  plaintiff  refused  to  accept,  and  delivered  his  declaration.  Subse- 
quently the  plaintiff  took  the  151.  [260]  out  of  Court  in  full  satisfaction  of  his 
demand,  and  taxed  his  costs ;  and  the  Court  of  Common  Pleas  refused  to  order  the 
taxation  of  costs  to  be  reviewed,  so  as  to  allow  the  defendant  the  costs  incurred 
between  the  summons  and  the  taking  of  the  money  out  of  Court.  From  these 
authorities  this  general  rule  may  be  collected,  that  the  Courts  will  not  depart  from 
the  ordinarj^  course,  unless  a  strong  case  be  made  out  to  shew  an  intentional  vexation, 
and  an  endeavour  to  enhance  expense  on  the  part  of  the  plaintiff.  Vexation  cannot 
be  presumed  in  any  case,  much  less  in  this,  in  which  there  is  no  evidence  of  a  tender 
having  been  made  in  the  country,  nor  even  of  an  offer  to  pay  the  money  there, 
although  abundant  time  for  that  purpose  had  elapsed  between  the  commencement  of 
the  action  and  the  delivery  of  the  declaration.  On  the  contrary,  it  is  evident,  from 
the  delivery  of  the  particular  of  the  plaintiff's  demand  without  the  formality  of  a 
Judge's  order,  that  the  plaintiff's  attorney  was  anxious  to  avoid  all  unnecessary 
expense,  and  conducted  himself  throughout  with  the  utmost  fairness  towards  the 
defendants. 

Jervis,  in  support  of  the  rule.  Applications  like  the  present  must  depend  upon 
the  particular  circumstances  of  each,  and  cannot  be  cited  as  authorities  for  a  general 
rule.  Carr  v.  Smylhies,  was  decided  upon  the  result  of  the  facts  before  the  Court, 
which  differed  in  every  respect  from  those  of  the  present.  There  the  debt  was  of  long 
standing,  and  frequent  applications  had  been  made  to  the  defendant,  who  had  as 
frequently  promised  payment.  This  action  is  against  public  officers,  who  are  not 
responsible  in  their  individual  capacity,  and  who,  having  been  in  office  for  part  of  the 
time  only  over  which  the  plaintiff's  demand  extends,  were  not  liable  to  the  full  claim, 
and  were,  therefore,  jastitied  in  paying  a  part  only  into  Court.  No  complaint  is  made 
of  the  sum  being  inadequate  to  the  just  demand  of  the  plaintiff.  But  the  authorities 
are  not  uniform  upon  [261]  this  subject,  and  the  case  of  James  v.  Baggett  (2  B.  &  Aid. 
776),  the  latest  decision  in  the  King's  Bench,  supports  the  present  application.  That 
was  an  action  to  recover  two  several  sums  of  money,  one  a  balance  upon  a  cash 
banking  account,  and  the  other  the  interest  alleged  to  be  due  in  respect  of  money  left 
by  the  plaintill"  in  the  hands  of  the  defendants  as  country  bankers.  A  summons  had 
been  taken  out  to  stay  the  proceedings  on  payment  of  the  former  sum,  and  costs, 
which  both  parties  attended,  and  the  plaintiff's  attorney  refused  to  stay  the  proceed- 
ings upon  payment  of  that  sum.  The  plaintiff's  attorney  afterwards  proceeded  in  the 
action,  and  delivered  a  declaration  containing  the  common  counts,  and  a  count  for 
interest ;  upon  which  the  defendant  pleaded,  and  paid  the  former  sum  into  Court 
upon  all  the  counts  except  that  for  interest.  This  sum  the  plaintiff's  attorney  took 
out  of  Court,  and  the  Master  taxed  his  full  costs.  An  application  was  afterwards 
made  to  review  the  taxation,  and  allow  the  defendant  his  costs  subsequent  to  the 
summons,  which  the  Court  thought  reasonable  and  consistent  with  justice  :  and 
directed  that  the  costs  incurred  by  the  defendant,  subsequently  to  the  summons, 
should  be  deducted  from  those  due  to  the  plaintiff  before  that  time.  That  case  is 
precisely  in  point  with  the  present.  Here  both  parties  having  attended  the  summons 
by  their  agents,  who  must  be  presumed  to  know  the  claim  of  their  principals  ;  and 
the  sum  originally  offered  having  been  accepted  without  objection,  after  the  defen- 
dants have  been  put  to  additional  unnecessary  expense,  it  is  fit  that  the  plaintiff  should 
pay  all  costs  incurred  since  the  offer  was  made. 

HuLLOCK,  B.  It  appears  to  me  that  there  is  no  ground  whatever  for  this  applica- 
tion. All  the  cases,  with  the  exception  of  the  one  cited  by  the  counsel  for  the 
defendants,  [262]  for  which  decision  no  sufficient  reason  is  stated  by  the  reporters, 
in  some  of  which  the  authorities  have  been  fully  considered,  establish  this  general 
rule  :— That,  to  fix  the  plaintiff  with  the  costs  incurred  subsequently  to  a  summons 
to  stay  the  proceedings  in  an  action  upon  the  payment  of  a  sum  of  money,  which, 
having  been  refused  in  the  first  instance,  is,  after  further  proceedings,  taken  out  of 
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Court,  some  ground  of  vexation  and  oppression  must  be  shewn.  Were  the  present 
rule  to  be  made  absolute,  and  the  Court  to  countenance  such  applications,  it  would 
supersede  the  necessity  of  making  a  tender  before  action  brought.  1  do  not  say  that 
Courts  ought  not  to  interfere  under  any  circumstances,  for  undoubtedly  the  strict  rule 
of  practice  must  yield  to  cases  of  manifest  vexation  ;  but  vexation  cannot  be  inferred 
and  must  be  clearly  shewn.  But  is  there  any  thing  in  this  case  to  induce  the  Court 
to  depart  from  the  ordinary  course?  An  action  having  been  brought  in  !,ondon  by 
a  plaintift'  who  resides  in  the  country,  a  summons  is  taken  out  in  London  to  sUiy  the 
proceedings  in  the  action  upon  payment  of  a  sum  less  than  the  demand,  together  with 
the  costs  then  incurred,  in  full  satisfaction  of  the  plaintiff's  claim.  This  the  plaintiff's 
agent  in  London  refuses  to  accept ;  and,  in  the  meantime,  it  becomes  necessary  for 
the  defendants  to  take  some  step  in  the  cause,  in  order  to  prevent  the  plaintiff  from 
obtaining  interlocutory  judgment,  and  accordingly  they  plead,  and  pay  into  Court 
the  sum  which  they  originally  offered.  By  this  time  the  agent  in  London  has  received 
instructions  from  his  principal,  and  elects  to  take  the  money  out  of  Court  rather  than 
incur  additional  expense.  What  is  there  in  these  circumstances  which  renders  the 
proceeding  vexatious  or  unusual  1  It  is  nothing  more  than  the  ordinary  case  of  paying 
money  into  Court ;  and  it  was  natural  that  the  agent  should  consult  his  principal 
before  he  elected  to  abandon  his  action  upon  receiving  a  sum  less  than  that  originally 
claimed.  If  this  rule  were  made  absolute,  it  [263]  would  raise  a  question,  in  every 
case  in  which  money  is  paid  into  Court,  with  respect  to  the  costs  subsequently  incurred. 
The  vexation,  if  there  be  any,  is  on  the  part  of  the  defendants ;  and  I  think  the  rule 
should  be  discharged  with  costs. 

V.\UGHAN,  B.  I  am  of  the  same  opinion.  The  case  of  James  v.  Rar/tiett  is  dis- 
tinguishable from  the  present.  In  that  case  the  action  was  for  two  demands  distinct 
from  each  other,  a  tender  of  the  first  had  been  made  and  refused,  but,  having  after- 
wards been  paid  into  Court,  was  accepted  by  the  plaintiff'.  To  the  second  he  shewed 
by  his  conduct  that  he  had  no  claim ;  and'  there  is  a  great  difference  between  the 
acceptance  of  a  sum,  less,  probably,  than  the  just  demand,  to  avoid  delay  and  expense, 
and  the  commencement  of  an  action  upon  a  claim  totally  unfounded.  Last  v.  Benton 
(2  Marsh.  478)  is  not  unlike  the  case  now  before  the  Court.  There  the  Court  of 
Common  Pleas  held  that,  unless  it  were  shewn  that  the  plaintiff'  had  been  guilty  of 
fraud  and  vexatious  conduct,  and  had  thereby  prevented  the  defendant  from  making 
a  regular  tender,  it  could  not  consider  au  offer  like  the  present  equivalent  to  a  tender, 
nor  interfere,  unless  a  case  of  intentional  vexation  upon  the  part  of  the  plaintiff  were 
made  out.  Xo  fraud  or  vexation  is  shewn  to  exist  in  this  case ;  no  circumstances  to 
differ  it  from  the  ordinary  practice,  and  no  reason  why  the  plaintiff  should  be  burdened 
with  these  costs. 

Alexander,  L.  C.  B.,  and  Garrow,  B.,  expressed  the  same  opinion ;  and  the 
rule  was 

Discharged  with  costs. 

[264]     Bevan  v.  Jones,  Gent.,  one,  &c.     Exch.   of  Pleas.     Saturday,  April  26th 
1S28. — The  Court  will  not,  where  the  damages  are  below  201.,  entertain  a  motion 
for  a  new  trial  in  a  Welsh  cause,  upon  the  ground  of  the  verdict  being  against 
the  evidence. 

Assumpsit  for  work  and  labour.  Plea,  the  general  issue.  The  action  was  com- 
menced in  the  Great  Sessions  for  the  county  of  Denbigh  ;  and,  at  the  trial,  the  Jury 
found  a  verdict  for  the  plaintiff,  damages  ISl. 

Jervis,  J.,  now  moved  for  a  lule  to  shew  cause  why  that  verdict  should  not  be  set 
aside,  and  a  new  trial  had,  upon  the  ground  of  the  verdict  being  against  the  weight 
of  evidence ;  and  contended,  that  the  words  of  the  act  of  Parliament,  5  Geo.  4, 
c.  106,(a)  which  conferred  upon  the  superior  Courts  the  power  of  granting  new  trials 

(a)  Section  2,  enacts,  "  That  it  shall  and  may  be  lawful  for  any  party  or  parties, 
who  shall  be  dissatisfied  with  any  verdict  given  or  obtained,  or  nonsuit  entered  against 
him,  her,  or  them,  in  any  action  which  shall  have  been  tried  in  any  of  the  said  Courts 
of  Great  Sessions,  to  apply  by  motion  to  any  of  the  Courts  of  King's  Bench,  Common 
Pleas,  or  Exchequer,  sitting  in  Banco,  for  a  rule  to  shew  cause  why  a  new  trial  of 
such  action  should  not  be  granted,  or  nonsuit  set  aside  and  a  new  trial  granted,  or 
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in  actions  commenced  in  Wales,  did  not  extend  to  engraft  upon  such  cases,  the  rule 
applicable  to  causes  in  the  superior  Courts,  where  the  verdict  was  against  the  evidence, 
and  the  damages  below  201. 

The  Court  was  of  opinion  that  the  practice  extended  alike  to  every  case,  and  the 
rule  was 

Refused.  (J) 

[265]  Jones,  Clerk,  r.  Ellis  and  Others.  Exch.  of  Pleas.  Saturday,  May  .'ird, 
1828. — The  pei-petual  curate  of  an  augmented  parochial  chapelry  has  a  sufficient 
possession  whereon  to  maintain  trespass  for  breaking  and  entering  the  chapel  and 
destroying  the  pews. — A  chapel  warden  of  a  parochial  chapelry  has  not,  by  virtue 
of  his  office,  any  authority  to  enter  the  chapel  and  remove  the  pews,  without  the 
consent  of  the  perpetual  curate. 

[Referred  to,  Batten  v.  Gedye,  1889,  41  Oh.  D.  516 ;  Fowke  v.  Berringtm, 

[1914]  2  Ch.  325.] 

This  was  an  action  of  trespass  for  breaking  and  entering  the  chapel  of  the  plaintifiF, 
destroying  the  pews,  and  carrying  away  and  converting  the  materials.  The  defen- 
dants pleaded,  first,  the  general  issue — Xot  Guilty  ;  secondly,  that  the  chapel  was  the 
soil  and  freehold  of  the  Kev.  R.  B.  Clough,  as  whose  servants  they  justified  ;  and 
several  other  pleas,  upon  which  no  question  arose. 

At  the  trial  which  took  place  at  the  Great  Sessions  for  Flintshire,  before 
Warren,  C.  J.,  it  appeared  in  evidence,  that  the  plaintiff  was  the  perpetual  curate  of 
the  chapelry  of  Tryddyn,  within  the  parish  of  Mold,  of  which  parish  the  Rev.  R.  B. 
Clough  was  the  vicar ;  that  the  chapel  had  been  duly  augmented  liy  the  governors  of 
Queen  Anne's  bounty,  by  deed,  to  which  the  vicar  of  Mold,  the  curate  of  Tryddyn, 
the  ordinary,  and  patron  were  parties ;  that  it  contained  a  font ;  that  burials, 
marriages,  and  christenings  were  there  celebrated  ;  and  that  the  plaintifT,  as  perpetual 
curate,  was  entitled  to  the  surplice  fees,  and  one  sixth  part  of  the  small  tithes  within 
the  chapelry.  It  appeared  also,  that  one  of  the  defendants,  Ellis,  was  chapel-warden 
when  the  trespas.s  was  committed,  which  consisted  in  the  pulling  down  of  a  pew 
erected  in  the  Ijody  of  the  chapel. 

Upon  these  facts  it  was  contended  by  Temple,  Corbett,  and  Hughes,  as  counsel 
for  the  defendants,  that  no  action  could  be  maintained  by  the  plaintiff:  first,  because 
he  had  no  possession  whereon  to  maintain  the  action,  that  being  in  the  vicar  of  the 
principal  paiish ;  and,  secondly,  that,  even  were  his  possession  sufficient  to  entitle  him 
to  maintain  an  action  against  a  wrong-doer,  the  chapel-warden  had  the  care  and  control 
of  the  pew.s,  and  a  right  to  enter  the  chapel  at  his  pleasure.  These  objections  were 
over-[266]  ruled  by  the  learned  Judge,  who  gave  the  defendants  leave  to  move  to 
enter  a  nonsuit,  the  jury  having  found  a  verdict  for  the  plaintiff. 

In  Michaelmas  Term  last  a  rule  nisi  was  obtained,  pursuant  to  the  leave  of  the 
learned  Judge,  upon  the  grounds  mooted  at  the  trial ;  against  which 

Jervis,  J.,  shewed  cause.  With  reference  to  the  first  question,  it  will  be  necessary 
to  advert  to  the  distinction  which  exists  between  chapels  of  ease  and  parochial 
chapelries.  It  may  be  doubtful  what  interest  the  vicar  of  the  principal  parish  has  in 
a  chapel  of  ease,  but  it  is  clear  that  he  has  none  in  a  parochial  chapelry.  By  the 
common  law  the  possession  of  the  church  is  in  the  parson,  .Stocfa  v.  Booth  (1  T.  R.  430), 
Mainwaring  v.  Giles  (6  B.  &  Aid.  361),  which  rule  would  confer  the  freehold  on  the 
impropriator  and  not  on  the  vicar.  If  a  chapel  has  parochial  rights,  as  clerks,  wardens, 
&c.,  rites  of  divine  service,  as  baptism,  sepulture,  &c.  ;  and  the  inhabitants  have  a  right 
to  them  there  and  elsewhere;  and  the  curate  has  small  tithes,  and  surplice  fees,  and 

a  verdict  entered  for  the  plaintiff  or  defendant,  or  a  nonsuit  entered,  as  the  case  may 
be,  in  the  same  manner  as  hath  been  usually  heretofore  done  in  actions  depending  in 
the  said  Courts,  and  tried  at  Nisi  Prius,  &c.  ;  and  that  thereupon  it  shall  and  may  be 
lawful  for  the  said  Courts  to  grant  such  rule,  and  proceed  to  hear  and  determine  the 
merits  of  the  same,  in  such  manner  and  form  as  hath  been  heretofore  done  in  actions 
depending  in  said  last-mentioned  Courts  &c. 

(b)  The  Court  of  King's  Bench  decided  the  same  point  in  the  same  way,  in  the 
case  of  Tlwinas  v.  David,  upon  the  motion  of  Mr.  John  Evans.     E.  T.  1828. 
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ail  augmentation,  all  -which  requisites  exist  in  this  case,  it  is  a  perpetual  curac}^  and 
the  curate  is  not  leniovcahle  at  pleasure.  But  chapels  of  ease  are  merely  ad  libitum, 
and  have  no  parochial  rights  :  therefore,  on  the  union  of  two  parishes,  otie  is  frequently 
deemed  the  parish  church,  and  the  other  a  parochial  chapelry,  hut  not  a  cha[)el  of 
ease.  Attorney-General  v.  Brereton  (2  Ves.  Sen.  42-5).  But  even  were  this  a  chapel  of 
ease,  and  the  curate  originally  removeable  at  pleasure,  the  deed  of  augmentation, 
which  is  in  the  usual  form,  puts  this  question  beyond  doubt.  By  that  deed  to  which 
the  vicar  of  Mold  is  a  party,  he  absolutely  relinquishes  all  right  to  the  iioniin.ition  of 
the  perpetual  curate  of  this  chapelry.  And  although  it  may  be  [267]  uudoulited, 
that  if  a  chapel  of  case  be  erected,  the  incumbent  of  the  mother  church  is  entitled  to 
nominate  the  minister,  yet  he  may,  by  deed,  relinquish  that  right,  Duuii  v.  Kershaw 
(Amb.  532),  and  may  by  that  means  bind  his  successor,  if,  as  in  this  case,  the  patron 
and  ordinary  concur  in  that  deed  (Go.  Lit.  300  b. ;  1  Kyd.  on  Corp.  109).  It  may, 
however,  be  contended,  that  the  proviso  of  the  statute  1  Geo.  1,  st.  2,  c.  10,  s.  5,  gives 
to  the  vicar  of  the  mother  church  an  interest  in  augmented  chapels,  by  continuing  to 
him  the  cure  of  souls.  This  proviso  can  only  be  construed  with  reference  to  the  pre- 
ceding section  to  which  it  applies.(c)     The  bounty  was  intended  to  [268]  apply  to  all 

(c)  Section  4.  "'And  whereas  her  said  late  Majesty's  bounty  to  the  poor  clergy 
was  intemled  to  extend  not  only  to  parsons  and  vicars,  who  came  in  by  pi-esentation 
or  collation,  institution  and  induction,  but  likewise  to  such  ministers  who  came  in  by 
donation,  or  are  only  stipendiary  preachers  or  curates  otiiciating  in  any  church  or 
chapel  where  the  liturgy  and  rites  of  the  church  of  England  as  now  by  law  established, 
are  and  shall  be  used  and  observed,  most  of  which  are  not  corporators,  nor  have  any 
legal  succession,  and,  therefore,  are  incapable  of  taking  a  grant  or  conveyance  of  such 
perpetual  augmentation  as  is  agreeable  to  her  said  late  Majesty's  gracious  intentions; 
and  ill  many  places  it  would  be  in  the  power  of  the  impropriator,  donor,  parson,  or 
vicar,  to  withdraw  the  allowance  now  or  heretofore  paid  to  the  curate  or  minister 
serving  a  cure,  or,  in  case  of  a  chapelry,  the  incumbent  of  the  mother  church  might 
refuse  to  em[)loy  a  curate,  or  permit  a  minister  duly  nominated  or  licensed  to  oHiciate 
in  such  augmented  chapel,  and  might  otiiciate  there  hiniielf,  and  take  the  benefit  of 
the  augmentation,  though  his  living  be  above  the  value  of  those  which  are  intended 
to  be  first  augmented  : '  Be  it  therefore  enacted,  That  all  such  churches,  curacies  or 
chapels,  as  shall  at  any  time  hereafter  be  augmented  by  the  governors  of  the  bounty 
of  Queen  Anne  for  the  augmentation  or  maintenance  of  the  poor  clergy,  shall  be  and 
are  hereby  declared  and  established  to  be,  from  the  time  of  such  augniciitatious, 
perpetual  cures  and  benetices,  and  the  ministers  duly  nominated  and  licensed  there- 
unto, and  their  succes.sors  respectively,  shall  be  and  be  esteemed  in  law  bodies  politic 
and  corporate,  and  shall  have  perpetual  succession,  by  such  name  and  names  as  in  the 
grant  of  such  augracntatioii  shall  be  mentioned  ;  and  shall  have  a  legal  capacity,  and 
are  hereby  enabled  to  take  in  perpetuity  to  them  and  their  successors;  all  such  lands, 
tenements,  tithes,  and  hereditaments,  as  shall  be  granted  unto,  or  purchased  for  them 
respectively  by  the  said  governors  of  the  bounty  of  Queen  Anne  for  the  augmentation 
or  maintenance  of  the  poor  clergy,  or  other  persons  contributing  with  ttie  said 
governors  as  benefactors,  any  law  or  statute  to  the  contrary  notwithstanding;  and 
that  the  impropriators,  or  patrons  of  any  augmented  churches,  or  donatixes  for  the 
time  being  and  their  heirs,  and  the  rectors  and  vicars  of  the  mother  churches  whereto 
any  such  augmented  curacy  or  chapel  doth  appertain,  and  their  successor's,  shall  be 
and  are  hereby  utterly  excluded  from  ha\'ing  or  rereiving  directly  or  indirectly  any 
protit  or  benettt  by  such  augmentation,  and  shall,  from  time  to  time  and  at  all  times 
from  and  after  such  augmentation,  pay  and  allow  to  the  ministers  otiiciating  in  any 
such  augmented  church  and  chapel  respectively  such  annual  and  other  pensions, 
salaries,  and  allowances,  which  by  ancient  custom  or  otherwise  of  right,  and  not  of 
bounty,  ought  to  be  by  them  respectively  paid  and  allowed,  and  which  they  might  by 
due  course  of  law,  before  the  making  of  this  act,  have  been  compelled  to  pay  or  allow 
to  the  respective  ministers  otiiciating  there,  and  such  other  yearly  sum  or  allowance 
as  shall  be  agreed  upon  (if  any  shall  be)  between  the  said  governors  and  such  patron 
or  impropriator,  upon  making  the  augmentation,  and  the  same  arc  au<l  shall  be  hereby 
perfectly  vested  in  the  ministers  ofiieiating  in  such  augmented  church  or  chapel 
respectively,  and  their  respective  successors." 

Section  5.   "  Provided  always,  that  no  such  rector  or  vicar  of  such  mother  church. 
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ministers,  man}'  of  whom,  not  being  corporators,  were  incapable  of  taking  in  succession  ; 
such  were,  therefore,  erected  into  corporations,  and  the  proviso  was  added  to  protect 
in  such  cases  the  rights  of  patrons.  But  this  could  not  apply  to  a  paiochial  chapelry, 
the  curate  of  which  was,  before  this  enactment,  a  corporator,  and  capal)le  of  taking  in 
succession.  It  seems  clear,  therefore,  that  the  plea  of  liberum  teneraentum  in  the 
vicar  was  not  supported,  and  that  the  action  was  properly  brought  in  the  [269] 
name  of  the  plaintiff,  who,  being  in  possession,  need  not,  against  a  wrong-doer,  shew 
any  further  title.  Graham,  v.  Feat  (1  East,  244),  Kenrick  v.  Taylor  (I  Wils.  326),  Buxton 
V.  Bateman  (1  Sid.  88,  201),  Ashli/  v.  Frekletan  (3  Lev.  73). 

The  second  point  arises  under  the  general  i.ssue,  and  it  is  contended  that  the 
chapel-warden  has  the  control  of  the  seats,  a  joint  possession  of  the  chapel  with  the 
curate,  and,  under  that  right,  he  and  the  other  defendants  as  his  servants  are  justified 
in  entering  the  chapel.  Although,  to  a  limited  extent,  the  chapel-wardens  may  have 
the  disposition  of  the  pews,  yet  they  have  no  right  to  remove  them,  much  less  to  enter 
the  chapel  wrongfully  for  any  purpose.  No  action  can  be  maintained  by  a  chapel- 
warden  for  an  injury  done  to  a  pew,  for  the  freehold  is  in  the  parson,  and  he  alone, 
or  the  curate  who  is  in  possession,  has  a  remedy  at  law.  "  If,"  says  Sir  Simon  Degge 
(c.  12),  "any  persons  of  their  own  heads  shall  presume  to  build  any  seat  in  the 
church,  without  license  of  the  ordinary,  or  con.sent  of  the  minister  and  church-wardens, 
or  in  any  inconvenient  place,  or  too  high,  it  may  be  pulled  down  by  order  from 
the  bishop  or  his  archdeacon,  or  by  the  churchwardens,  by  the  consent  of  the  parson  ; 
for  the  freehold  of  the  church,  and  all  things  annexed  to  it,  are  in  the  parson  ;  and, 
therefore,  if  any  presume  to  cut  or  pull  down  any  seat  annexed  to  the  church,  the 
parson  may  have  an  action  of  trespass  against  the  wrong-doer  (though  he  formerly  set 
it  up),  if  he  do  it  without  the  parson's  consent,  or  order  from  the  ordinary."  It  is 
clear,  that  chapel-wardens  have  no  interest  in  the  church,  and  it  may  be  doubted 
whether  they  have  any  control  over  the  pews.  Mr.  Justice  Blackstone  (1  Com.  394), 
speaking  of  church-wardens,  says,  "  As  to  lands,  and  other  real  propeitj',  as  the 
church,  &c.,  they  have  no  sort  of  interest  therein  ;  but  if  any  damage  is  done  thereto, 
[270]  the  parson  only,  or  vicar,  shall  have  the  action."  In  The  King  v.  Hickman 
(2  E.  P.  C.  593),  the  defendant  was  indicted  for  stealing  lead  from  a  church,  which 
was  laid  in  the  first  count  to  be  the  property  of  the  vicar ;  in  the  second,  of  the 
church-wardens ;  and  in  the  third,  of  the  parishioners.  The  defendant  having  been 
convicted,  the  judges,  upon  consultation,  held  that  the  indictment  was  good  upon  the 
first  count.  The  disposal  of  the  seats  in  the  nave  of  the  church  appertaineth  at  common 
law  to  the  bishop  of  the  diocese  (2  Kol.  Abr.  288) ;  and  it  is  .said  that  a  custom  for 
churchwardens  to  place  and  displace  persons  in  their  pews  is  bad.  Brahin  v.  Trediman 
(2  Rol.  Rep.  24).  So  far  from  having  a  control  over  the  church,  the  chuich-wardens 
cannot,  even  by  custom,  erect  a  monument  in  a  church  without  the  consent  of  the 
rector  or  ordinary.     Berkwith  v.  Hardimi  (1  B.  &  Aid.  -508). 

Temple  and  Corbett,  in  support  of  the  rule.  It  was  not  necessary  for  the  chapel- 
warden  to  put  his  title  upon  the  record ;  for  if  he  have  the  entire,  or  even  a  joint 
possession  of  the  pew  with  the  plaintiff,  no  action  of  trespass  can  be  maintained  against 
him,  and  the  objection  may  be  taken  under  the  general  issue.  It  is  laid  down  that 
church-wardens  may  maintain  trespass,  or  other  action  possessory,  against  any  who 
wrongfully  take  the  bells,  books,  or  other  goods  of  the  church  ;  for  though  the  property 
is  in  the  parishioners,  the  custody  and  possession  belong  to  them  (Com.  Dig.  Esglise, 
(F.  3) ;  1  Rol.  Abr.  83).  The  things  enumerated  are  put  as  instances  only  :  for,  in 
like  manner  as  they  are  provided  by  the  parishioners,  the  pews  are  repaired  by  them, 
and  for  the  same  reason  are  in  the  custody  and  possession  of  the  church-wardens,  their 
representatives.  The  ordinary  has  a  superior  disposition  of  the  pews,  but  in  the 
absence  of  a  [271]  faculty,  the  church-wardens  have  the  control  over  them.  In  Fuller 
V.  Lane  (2  Addams,  425),  Sir  John  NichoU  observes,  that  "  by  the  general  law,  and  Of 

or  any  other  ecclesiastical  person  or  persons  having  cure  of  souls,  within  the  parish  or 
place  where  such  augmented  church  or  chapel  shall  be  situate,  or  his  or  their  successors, 
shall  hereby  be  divested  or  discharged  from  the  same ;  but  the  cure  of  souls,  with  all 
other  parochial  rights  and  duties  (such  augmentation  and  allowances  to  the  augmented 
church  or  chapel  as  aforesaid,  only  excepted),  shall  hereafter  be  and  remain  in  the 
same  state,  plight,  and  manner,  as  before  the  making  of  this  act,  and  as  if  this  act  had 
not  been  made." 
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common  right,  all  the  pews  in  a  parish  church  are  the  common  property  of  the  parish  ; 
they  are  for  the  use,  in  common,  of  the  parishioners,  who  are  all  entitled  to  be  seated, 
orderly  and  conveniently,  so  as  best  to  provide  for  the  accommodation  of  all.  The 
distribution  of  seats  rests  with  the  church-wardens,  as  the  officers,  and  subject  to  the 
control  of  the  ordinary.  Neither  the  minister,  nor  the  vestry,  have  any  right  whatever 
to  interfere  with  the  church-wardens  in  seating  and  arranging  the  parishioners,  as 
often  erroneously  supposed  :  at  the  same  time,  the  advice  of  the  ministei',  and  even 
sometimes  the  opinions  and  wishes  of  the  vestry,  may  be  fitly  invoked  by  the  church- 
wardens, and,  to  a  certain  extent,  may  be  reasonably  deferred  to  in  this  matter."  In 
Jarrott  v.  Steele  (3  Phil.  169),  the  same  learned  Judge  observes,  "that  the  possession  of 
the  church  is  in  the  minister  and  the  church-wardens  ;  that  no  person  has  a  right  to 
enter  it,  when  it  is  not  open  for  divine  service,  except  with  their  permission  and  under 
their  authority  ;  and  that  pews  already  erected  cannot  be  pulled  down  without  the 
consent  of  the  minister  and  church-wardens,  unless  after  cause  shewn  by  a  faculty,  or 
license  from  the  ordinary."  The  same  principle  was  recognized  in  Pellman  v.  Bridger 
(I  Phil.  323) ;  and  in  Parham  v.  Templar  (3  Phil.  .526),  it  was  held  that  if  a  curate  act 
contrary  to  the  church-wardens  in  the  removal  of  a  pew,  the  curate  may  be  proceeded 
against  by  the  church-wardens,  for  the  curate  has  no  authority  to  alter  the  seats. 
Although  these  cases  may  not  be  authorities  that  the  possession  is  entire  in  the 
church-wardens,  they  clearly  establish,  at  least,  a  joint  possession,  which  is  sufficient 
to  bar  the  present  action. 

The  deed  of  augmentation,  by  which  the  vicar  of  Mold  [272]  relinquishes  his  right 
of  nomination  iu  favour  of  the  bishop,  shews  that  the  chapel  was  originally  in  the 
vicar  of  Mold,  as  a  chapel  of  ease.  He  could  not  dispossess  himself  of  more  than  the 
augmentation  ;  and,  by  the  express  provisions  of  the  statute,  the  cure  of  souls  remained 
in  him.  The  case  of  Dixon  v.  Ker.-ihaw,  clearly  establishes  the  right  of  the  incumbent 
of  the  mother  church  to  nominate  the  minister  to  chapels  of  ease,  unless  there  be  a 
special  agreement  to  the  contrary,  which  gives  a  compensation  to  the  incumbent  of 
the  mother-church.  No  compensation  is  contended  to  have  passed  in  this  case  ;  and 
without  it  such  an  abandonment  of  right  cannot  be  supported  against  the  successor. 
The  nomination  to  even  parochial  chapelries  may  be,  and  in  this  case,  if  this  be  such, 
was  in  the  incumbent  of  the  mother  church.  Attmiiey-General  v.  Brerelon  (2  V^es.  Sen. 
42.J).  He  cannot  legally  have  relinquished  his  right,  and  therefore,  by  the  express 
provisions  of  the  statute,  having  the  cure  of  souls,  he  is  to  be  considered  in  as  full 
possession  of  the  chapel,  as  if  no  augmentation  had  been  granted. 

Cur.  adv.  vult. 

Alex.\nder,  L.  C.  B.,  after  stating  the  pleadings  in  the  case,  now  delivered  the 
judgment  of  the  Court : — The  questions  which  have  been  debated  in  this  case  are, 
whether  the  plaintifl"  has  in  him  a  title  to  maintain  this  action  of  trespass  against  any 
body,  and  especially  against  the  defendants  ;  and  whether  the  right  to  the  soil  and 
freehold  of  the  chapel  is  in  the  person  in  whom  the  defendants  have  alleged  it  to  be. 
We  are  of  opinion  that  the  plaintifl",  as  perpetual  curate,  has  iu  him  a  sufficient  posses- 
sion of  the  church  to  enable  him  to  maintain  trespass,  and  that  the  issue  on  the  soil 
and  freehold  is  properly  found  against  the  defendants. 

In  support  of  the  second  plea,  nothing  more  was  in  evi-[273]-dence  than  that  Mr. 
Clough  was  the  vicar  of  the  parish  of  Mold,  within  which  this  chapel  is  situated.  It 
appeared  further,  that  they  christened,  married,  and  buried  in  this  chapel.  What 
the  defendants  have  to  maintain,  therefore,  is  that  a  vicar  has,  by  the  general  law,  or 
by  the  presumption  of  the  law,  in  him  the  freehold  and  quasi  inheritance  of  all  the 
land  on  which  any  church  or  chapel  within  the  parish  is  erected,  and  of  the  building 
erected  on  it.  Whoever  recollects  the  history  of  vicarages,  will  feel  how  difficult  it 
must  be  to  maintain  this  proposition,  unless,  in  support  of  it,  some  act  of  the  Legis- 
lature, or  some  course  of  decision  could  be  cited.  Originally,  vicars  were  the  mere 
servants  of  the  monastery,  to  which  the  rectory  was  appropriated,  and  had  no  rights 
whatsoever.  A  statute  of  Edward  III.  (U  Ed.  3,  c.  17),  gave  them  a  right  to  bring 
an  action  for  the  recovery  of  land  which  had  been  given  to  their  vicarages  in  alms. 
A  statute  of  Richard  II.  (15  R.  2,  c.  6),  enacted  that  in  every  appropriation  to  be 
made  in  future,  there  should  be  a  provision  for  a  vicar.  But  no  act  that  has  been 
cited,  nor  any  that  I  have  been  able  to  find,  affects  to  confer  upon  the  vicar  the  free- 
hold of  such  chapels  as  may  exist  within  the  parish.  The  general  language  is  that, 
by    the  common   law,   the  church,   church-yard,   and   glebe,   belong   to   the  parson. 
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Whether  this  language  extends  to  the  freehold  of  a  chapel  built  in  ease  of  the  mother 
church,  it  does  not  seem  necessary  to  this  cause  to  decide.  It  is  sufficient  to  say  that 
it  gives  a  more  plausible  claim  to  the  impropriator,  who  I  believe  to  be  the  bishop, 
than  to  the  vicar.  Two  cases  have  been  cited  on  this  part  of  the  argument.  TIte 
_AUm-naj-General  v.  Brereton,  which  pioves  only  that  a  vicar  may  have  the  right  of 
nomination  to  a  perpetual  and  parochial  curacy,  and  that  whether  he  has  or  has  not 
depends  upon  circumstances ;  and  Dixon  v.  Kershaw,  reported  by  Ambler,  from  [274] 
which  it  appears  to  have  been  Lord  Northington's  opinion,  that  the  incumbent  of  a 
parish,  having  the  cure  of  souls,  had  prima  facie  a  right  to  nominate  the  curate  to 
a  chapel  of  ease.  It  does  not  appear  to  me  that  either  of  these  propositions  aid  the 
defendants  in  establishing  that  the  soil  and  freehold  of  this  chapel  is  in  the  vicar  of 
the  parish.  We  are  of  opinion,  therefore,  that  this  issue  was  properly  found  against 
the  defendants. 

The  Court  being  of  opinion,  without  referring  to  any  doubt  as  to  the  freehold, 
that  the  plaintifl',  as  perpetual  cuiate,  has  a  sufficient  possession  of  the  chapel  to 
maintain  trespass  against  wrong-doers  :  the  only  remaining  point  to  be  considered 
is,  whether  the  chapel-warden  was,  under  the  circumstances,  justified  in  what  he  did  ; 
which  question  is  raised  by  the  genei'al  issue.  Admitting  that  the  plaintiff  has  a 
possession  of  the  chapel,  the  defendants  contend  that  they  have  a  joint  possession 
with  him,  and  that,  therefore,  no  action  can  be  maintained  by  him  against  them.  In 
support  of  this  argument  cases  are  cited  from  the  ecclesiastical  repoits,  which  certainly 
shew,  that  in  the  opinion  of  the  Judges  of  those  I  ourts,  the  churchwardens  have 
some  right  to  interfere  in  the  allotment  of  the  pews  in  the  church,  as  between  the 
parishioners.  The  general  principle  and  foundation  of  this  opinion  is  stated  in  his 
judgment  by  Sir  John  NichoU,  in  one  of  the  cases  cited,  viz.  in  Pdlmau  v.  Bridger, 
in  these  words: — By  the  general  law,  and  of  common  right,  all  pews  belong  to  the 
parishioners  at  large,  for  their  use  and  accommodation  ;  but  the  distribution  of  seats 
among  them  rests  with  the  ordinary,  and  as  the  church-wardens  are  the  officers  of  the 
ordinary,  they  are  to  place  the  parishioners  according  to  their  rank  and  station  ;  but 
they  are  subject  to  the  control  of  the  ordinary,  if  any  complaint  should  be  made 
against  them. 

Such  is  the  nature  and  right  of  the  church-wardens  in  the  pews  of  the  church  ;  and 
although,  in  another  case  cited  for  the  same  purpose,  and  in  other  cases,  the  same 
[275]  Judge  rests  upon  the  authority  of  church-wardens  in  the  allotment  of  pews,  as 
against  mere  strangers  asserting  a  claim  by  violence,  we  must  explain  his  language 
by  what  he  himself  stated  to  be  the  posture  and  foundation  of  that  authority  ;  and 
if  we  do  that,  we  cannot  understand  him  to  have  decided,  by  these  cases,  that  the 
church-wardens  have,  as  against  the  incumbent  of  a  church  or  chapel,  a  joint  possession 
of  it,  so  as  to  disable  him  from  maintaining  trespass  against  them  for  acts  of  violence 
similar  to  what  was  proved,  or  rather  admitted,  in  this  ease. 

We  are  therefore  of  opinion,  that  the  verdict  should  not  be  disturbed  ;  and  that 
the  rule  should  be 

Discharged. 


HoCKiN,  Clerk  v.  Reece,  Clerk.  Exch.  of  Pleas.  Friday,  May  16th,  1828.— The 
rule  requiring  a  term's  notice  of  proceeding,  does  not  extend  to  a  motion  for 
judgment  as  in  case  of  a  nonsuit. 

Issue  was  joined  in  this  cause,  in  Easter  Term,  1821,  notice  of  trial  was  given,  and 
the  cause  was  then  taken  down  to  the  Assizes  to  be  tried,  but  was  referred  ;  since 
which  time  no  steps  had  been  taken  by  either  party,  until  the  present  Term,  when 
Alexander  moved  for  judgment  as  in  the  case  of  a  nonsuit. 

Kumball,  for  the  plaintifl',  opposed  this  rule,  becau.se  the  defendant  had  not  given 
a  Term's  notice  of  his  intention  to  proceed,  which  he  contended  he  was  bound  to  do, 
by  the  rules  of  the  Court.  He  admitted,  that  in  the  Courts  of  King's  Bench  and 
Common  Pleas,  no  notice  was  necessary  before  a  motion  for  judgment  as  in  the  case 
of  a  nonsuit;  but  urged,  that  the  reason  for  that  decision,  to  be  found  in  the  case  of 
Manhy  v.  Wovtky  (2  W.  Bl.  122.3),  viz.  that  the  rule  of  Court,  13  Geo.  2,  requiring 
notice,  was  previous  to  the  statute  14  Geo  3,  c.  17,  which  gave  the  remedy,  [276] 
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did  not  apply  to  this  Court,  the  rule  of  which  was  made  iu  Trinity  Term,  26  & 
27  Geo.  2.(a) 

Alexander,  in  support  of  the  rule,  cited  the  cases  of  Doe  v.  Moses  (5  T.  R.  634), 
and  TheohoU  v.  Crichnore  (2  B.  &  Aid.  594;  S.  C.  1  Chit.  317),  in  which  the  Court  of 
King's  Bench  held,  that  the  plaintiff  was  not,  on  motions  for  judgment  as  iu  case  of 
a  nonsuit,  entitled  to  the  benefit  of  the  rule. 

The  Court  thought,  that  the  practice  of  all  the  Courts  ought,  in  this  particular,  to 
be  assimilated  ;  and,  upon  the  authority  of  the  cases  cited,  made  the  rule 

Absolute. 

Brooks  v.  Till.  Exch.  of  Pleas.  Friday,  May  16th,  1828.  Where  the  notice  of 
executing  a  writ  of  inquiry  was  served  upon  the  defendant  personally,  and  not 
upon  his  attorney  or  clerk  in  Court,  the  service  was  held  to  be  insufficient. 

By  a  rule  of  this  Court,  made  in  Hilary  Term,  39  Geo.  3,  it  is  ordered — That, 
from  and  after  the  last  day  of  that  Term,  all  notices  of  trial,  and  of  the  execution  of 
writs  of  inquiry,  be  given  by  the  attornies,  or  side  clerks  of  the  office  of  pleas  in  this 
Court,  in  causes  instituted  there,  and  be  entered  in  the  book  of  orders  kept  in  such 
office ;  and  a  written  notice  of  all  such  entries  shall  be  left  at  the  seat,  in  the  said 
office,  of  the  attornies  or  clerk  in  Court  concerned  for  the  defendant,  or  at  his 
chambers,  or  place  of  residence. 

[277]  In  this  case,  the  notice  to  execute  the  writ  of  inquiry  had  been  served  upon 
the  defendant  personally,  and  not,  in  the  terms  of  the  rule,  upon  his  attorney  or  clerk 
in  Court ;  whereupon,  after  the  damages  had  been  assessed  before  the  Sheriff,  in  the 
absence  of  the  defendant,  a  rule  was  obtained,  calling  upon  the  plaintiff  to  shew  cause 
why  the  inquisition  should  not  be  set  aside  for  irregularity. 

Ludlow,  Serjt.,  shewed  cause  against  the  rule,  upon  the  authority  of  Knibhs  v. 
Hopcraft  (10  Price,  147),  in  which  case  no  notice  was  served  upon  the  defendant's 
attorney,  but  a  notice  was  sent  by  letter  to  the  defendant's  residence  in  the  country, 
forty-two  miles  from  the  place  at  which  the  writ  of  inquiry  was  executed,  and  the 
Court  decided  that  the  service  was  sufficient.  He  referred  to  a  former  rule  (Hil.  T. 
5  Geo.  3)  of  this  Court,  by  which  it  was  ordered — That,  in  case  of  judgment  being 
signed  against  the  defendant  for  not  pleading  within  the  time  specified  in  the  notice 
to  plead,  on  the  declaration  filed  de  bene  esse,  at  the  return  of  process,  where  no 
imparlance  hath  been  granted,  the  plaintiff  may  give  notice  of  executing  a  writ  of 
inquiry,  either  by  delivering  a  notice  in  writing  to  such  defendant,  his  attorney,  or 
cleik  in  court,  or  by  leaving  the  same  at  his  last  or  most  usual  place  of  abode  ;  and 
contended,  that  it  distinctly  recognised  a  service  like  the  present. 

Tomlinson,  contri,  urged  that  the  case  cited  was  no  reason  for  departing  from 
the  terms  of  the  former  rule,  which  were  distinct  and  positive,  and  could  not  be 
overruled  by  any  authority  less  than  an  act  of  Court. 

Alexander,  L.  C.  B.  The  rule  is  in  the  clearest  and  most  distinct  terms,  and 
requires,  not  only  that  the  notice  should  be  entered  in  the  books,  but  that  it  should 
be  [278]  served  on  the  attorney  or  clerk  in  Court.  The  latter  course  has  not  been 
pursued  in  this  case,  and  in  my  opinion  we  ought  not,  because  the  Court  has  once 
mistaken  the  rule,  to  persist  in  that  misconception,  contrary  to  what  is  the  clear  and 
obvious  intention  of  the  order.     I  think  this  rule  should  be  made  absolute. 

HULLOCK,  B.  If  the  case  cited  were  sustained  to  its  full  extent,  the  rule  of  Court 
would  become  a  mere  dead  letter ;  for  what  is  there  required  need  not  be  done,  if 
what  has  been  done  in  this  case  be  sufficient.  The  Court  of  King's  Bench  settled  the 
practice  in  this  respect,  in  the  case  of  Hayes  v.  Perkins  (3  East,  568),  and  ordered, 
that,  for  the  future,  notice  of  writs  of  inquiry  should  be  given  to  the  agent  in  town, 

{a)  It  is  ordered — That  from  and  after  the  first  day  of  Michaelmas  Term,  1753, 
in  all  causes  in  which  there  have  been  no  proceedings  for  four  Terms,  exclusive  of  the 
Term  in  which  the  last  proceeding  was  had,  the  party  who  desires  to  proceed  again, 
shall  give  a  Term's  notice  to  the  other,  of  his  intended  proceeding ;  and  such  notice 
shall  be  given  before  the  Essoign  day  of  the  fifth,  or  other  subsequent  Term  :  and 
that  a  Baron's  summons,  if  no  order  be  made  thereupon,  shall  not  be  deemed  a 
proceeding ;  but  a  notice  of  trial,  though  afterwards  countermanded,  shall  be  deemed 
a  proceeding  within  the  rule. 
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and  not  to  the  attorney  in  the  country.     The  same  reason  applies  in  this  Court  for 
the  like  practice. 

The  other  Barons  concurred. 

Kule  absolute. 

Beed  v.  Blandfoed.  Exch.  of  Pleas.  Friday,  May  9th,  1828. — Where  the  master 
and  part  owner  of  a  vessel  agreed  to  purchase  the  moiety  of  his  partner,  and 
having  paid  the  purchase  money  and  received  the  title  deeds,  which  he  deposited 
as  a  security  with  a  third  person,  had  the  entire  possession  of  the  vessel  given 
up  to  him,  but  his  partner  afterwards  refused  to  execute  a  bill  of  sale,  or  refund 
the  money : — Held,  that  an  action  for  money  had  and  received  would  not  lie 
to  recover  the  purchase  money,  as  the  parties  could  not  be  restored  to  their 
original  situation. 

[Eeferred  to,  Head  v.  Tattersall,  1871,  L.  R.  7  Ex.  9.] 

Assumpsit  for  money  had  and  received,  and  the  usual  monej'  counts.  Plea,  the 
general  issue.  At  the  trial,  which  took  place  before  Mr.  Justice  Paik,  at  the 
Lent  Assizes,  1827,  for  Hampshire,  it  appeared  in  evidence,  that  the  plaintiH  was 
the  master  and  part  owner  of  the  vessel  called  the  "  Albion,"  of  which  the  plaintiff  and 
John  Blandford,  the  brother  of  the  defendant,  were  in  the  year  1817  registered  owners. 
In  that  year,  John  Bland-[279]-ford's  moiety  was  assigned,  by  indorsement  on  the 
registry,  to  Isaac  Blandford,  the  son  of  the  defendant,  who  advanced  the  purchase- 
money  ;  and  in  the  year  1824,  a  bill  of  .sale,  purporting  to  be  in  consideration  of 
2311.  but  upon  which  no  money  passed  at  the  time,  of  the  moiety  of  Isaac  Blandford, 
was  executed  by  him  to  his  father,  the  defendant.  In  the  year  182-1,  the  plaintiff 
entered  into  a  verbal  agreement  with  the  attorney  of  the  defendant  for  the  purchase 
of  his  moiety,  at  the  sum  of  1401.,  which  it  was  stipulated  should  be  paid  on  the  day 
following  the  agreement,  when  the  bargain  was  to  be  completed.  On  the  day  on 
which  the  money  was  to  be  paid,  the  defendant's  attorney  was  from  home,  but  left 
written  instructions  how  the  business  was  to  be  arranged  between  the  parties,  of 
which  the  following  is  a  copy  : — 

"Deliver  to  Beed  the  l)ill  of  sale  from  John  Blandford  to  Isaac  Blandford,  and  the 
assignment  from  Isaac  Blandford  to  Thomas  Blandford,  on  Beed's  paying  1201.,  and 
giving  a  note  of  hand,  on  stamp,  in  these  words  : "  Here  followed  the  form  of  a 
promissory  note  to  the  defendant,  at  six  months,  for  201. 

"Out  of  the  1201.,  give  Thomas  Blandford  301.,  and  pay  the  remaining  901.  into 
Grant's  bank,  to  the  credit  of  my  account. 

"Do  not  part  with  the  deeds  to  any  person  until  the  1201.  be  paid,  and  the 
promissory  note  is  given  by  Beed. 

"If  the  man  who  lends  Beed  the  money  wants  a  security,  he  can  hold  the  deeds 
till  I  return  home,  or  he  can  get  a  proper  security  prepared." 

Pursuant  to  these  instructions  the  plaintifl"  paid  to  an  agent  of  the  defendant's 
attorney  1101.,  and  gave  a  promissory  note  for  the  balance  of  301.,  when  the  papers 
were  delivered  to  him,  and  pledged  by  him  as  a  security  for  the  money.  The  note 
was  subsequently  paid.  From  this  [280]  time  the  plaintiff  had  the  possession  of  the 
vessel,  but  having  in  vain  applied  to  the  defendant  and  his  attorney  for  a  bill  of  sale 
of  the  moiety  of  the  vessel  which  he  contracted  to  purchase,  or  for  a  return  of  the 
money,  he  brought  the  present  action,  to  recover  from  the  defendant  the  sum  of  1201. 
as  money  paid.  It  was  proved,  by  the  defendant's  witnesses,  that,  after  the  contract, 
Isaac  Blandford  was  joint  owner  of  the  vessel,  until  his  death,  and  that  the  defendant 
was  his  administrator.  Upon  which  it  was  contended  by  the  counsel  for  the  defendant 
— first,  that  the  money  was  advanced  by  the  plaintiif  on  behalf  of  Isaac  Blandford, 
and  that  the  action  should  have  been  brought  against  the  defendant,  as  his  representa- 
tive :  and  secondly,  that  the  action  for  money  had  and  received  could  only  lie,  where 
the  consideiation  had  totally  failed,  and  the  parties  could  be  reinstated  in  their  former 
situation,  which  could  not  be  in  this  case,  where,  from  the  time  of  the  contract,  the 
defendant  had  had  no  participation  in  the  profits  of  the  vessel ;  and  that,  at  all  events, 
the  deeds  delivered  to  the  plaintiff  ought  to  have  been  tendered  to  the  defendant 
before  the  action  was  brought.  The  learned  Judge  left  the  first  question,  as  a  question 
of  fact,  to  the  Jury ;  who  found,  that  the  money  had  been  paid  to  the  defendant  by 
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the  plaintiff  on  his  own  behalf.  He  over-ruled  the  second  objection ;  and  the  Jury 
having  found  a  verdict  for  the  plaintiff,  the  learned  Judge  gave  the  defendant  leave 
to  move  to  enter  a  nonsuit,  if  this  Court  should  think  his  direction  wrong. 

In  Easter  Term,  1827,  Selwyn  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered.  He  urged,  that  this  action  could 
only  be  sustained  upon  the  contract  being  rescinded,  which  it  could  not  be,  unless 
it  were  rescinded  in  toto,  and  the  parties  restored  to  their  former  situation  ;  that, 
in  this  case,  there  had  been  an  immediate  occupation,  and  a  part  execution  of  the 
agreement,  which  was  incapable  of  [281]  being  rescinded ;  and  he  relied  upon  the 
case  of  Hunt  v.  Silk  (.5  East,  4-t9),  as  an  authority  for  that  doctrine. 

Williams,  C.  F.,  and  Manning,  shewed  cause.  Before  the'  negotiation  for  the 
purchase  of  the  defendant's  moiety,  the  plaintiff  was  master  and  part  owner  of  the 
vessel,  in  which  former  chaiacter  he  had  the  control  of  the  vessel,  being  accountable 
to  the  defendant  for  the  moiety  of  the  profits.  The  defendant  may  therefore,  if  this 
verdict  be  established,  be  placed  in  his  former  situation,  and  recover  from  the  plaintiff 
a  moiety  of  the  profits  since  the  contract  was  entered  into.  But  there  was  no  evidence 
that  the  occupation  was  beneficial  to  the  plaintiff,  and  no  presumption  can  be  raised 
upon  that  point,  for  it  is  clear,  that  considerable  expenses  must  have  been  incurred 
during  the  time.  In  Giles  v.  Edivards  (7  T.  R.  181),  the  defendant  agreed  to  sell  to 
the  plaintiff  all  his  cord  wood  then  growing,  at  lis.  6d.  per  cord,  ready  cut,  which 
the  plaintiff  was  to  pay  for  in  March,  1792,  and  the  defendant  was  to  cut,  cord,  and 
clear  from  off  the  premises  by  the  Michaelmas  following.  The  custom  of  the  country 
was,  for  the  seller  to  cut  off  the  boughs  and  trunks,  and  cord  the  wood,  and  for  the 
buyer  to  record  it,  after  which  it  became  his  property.  In  March,  1792,  the  plaintiff 
paid  twenty  guineas  on  account,  and  the  defendant  having  corded  ten  only  out  of 
sixty  cords  which  were  cut,  half  a  cord  of  which  the  plaintiff  had  re-corded,  and 
measured  the  rest,  and  neglecting  to  cord  the  remainder  of  the  wood,  the  plaintiff 
gave  notice  of  rescinding  the  contract,  and  brought  an  action  for  money  had  and 
received,  to  recover  back  what  had  been  paid.  It  was  there  objected,  as  in  this  case, 
that  the  plaintiff  should  have  brought  a  special  action  on  the  case,  for  the  non- 
performance of  the  contract,  but  Lawrence,  J.,  before  whom  it  was  tried,  over-ruled 
the  objection,  on  the  ground  that,  as  it  was  the  defend-[282]-ant's  own  fault  that  the 
contract,  which  was  entire,  was  not  executed,  the  plaintiff  might  recover  back  the 
money  which  he  had  paid,  the  consideration  having  failed,  which  direction  was  approved 
of  by  the  Court.  So  in  this  case,  the  contract  was  entire,  the  money  was  to  be  paid 
for  the  purchase  of  the  vessel,  which  was  not  complete  until  the  bill  of  sale  had  been 
executed.  Without  averring  performance  on  his  part,  the  defendant  could  not  have 
sued  the  plaintiff  for  the  purchase  money.  The  money  having  been  jiaid  upon  the 
faith  of  the  agreement,  which  has  not  been  fulfilled  by  the  defendant,  the  plaintiff 
has  paid  it  without  consideration,  and  may,  in  this  form  of  action,  recover  it  back. 
Hunt  V.  Silk  is  perfectly  reconcileable  with  this  case  :  there  the  parties  could  not  be 
reinstated  in  their  original  situation,  for  in  that  case  the  plaintiff  had  occupied  the 
house,  and  the  parties  could  not  be  put  in  the  same  state  in  which  they  were  before 
the  occupation.  The  occupation  in  this  case  is  but  incidental  to  the  sale,  and  where 
the  object  of  the  contract  is  sale,  and  not  occupation,  the  contract  may  be  rescinded. 
The  deposit  of  the  deeds  was  contemplated  by  the  sale,  and  it  was  not  necessary  to 
tender  them  back  after  the  plaintiff  had  refused  to  refund  the  money.  But  if  the 
contract  was  void  ab  initio,  the  case  of  Hunt  v.  Silk  cannot  apply.  At  the  time  of 
the  contract,  the  register  title  to  the  vessel  was  in  Isaac  Blandford,  and  the  defendant 
had  no  legal  interest  in  the  vessel,  of  which  he  could  dispose.  He  therefore  entered 
into  an  agreement  which  he  was  unable  to  perform  ;  and  the  plaintiff  may  recover 
back  his  money  in  this  form  of  action,  and  is  not  bound  to  declare  specially  upon  the 
agreement.  In  Farrer  v.  jSHghtingale  (2  Esp.  639),  the  defendant  agreed  with  the 
plaintiff'  to  sell  him  his  interest  in  a  public  house,  recited  by  the  agreement  to  be  eight 
years  and  a  half.  The  plaintiff  having  paid  the  deposit,  it  was  discovered  that  the 
defendant  had  only  an  interest  of  six  years  in  the  premises ;  upon  which  the  plaintiff 
refused  to  [283]  accept  the  assignment,  and  brought  his  action  for  money  had  and 
received,  to  recover  the  deposit.  It  was  contended,  that  the  action  was  misconceived, 
and  should  have  been  brought  in  special  assumpsit;  but  Lord  Kenyon  held,  that  the 
plaintiff  might  consider  the  contract  at  an  end,  and  maintain  an  action  for  money  had 
and  received. 
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Selwj'n  and  Carter,  contr^,  were  stopped  by  the  Court. 

Alexander,  L.  C.  B.  This  was  an  action  of  a.ssumpsit,  for  money  had  and 
received,  brought  by  the  plaintiff  against  the  defendant,  to  recover  the  money  paid 
by  the  formerto  the  latter,  as  the  consideration  for  the  purchase  of  the  moiety  of  a 
vessel,  upon  the  ground  of  that  contract  having  been  rescinded.  In  order  to  sustain 
an  action  in  this  form,  it  is  necessary  that  the  parties  should,  by  the  plaintiff's 
recovering  the  verdict,  be  placed  in  the  same  situation  in  which  they  originally  were 
before  the  contract  was  entered  into.  The  plaintiff  has,  by  his  intermediate  occupa- 
tion, derived  the  profits  of  the  vessel :  if  he  has  not,  he  might  have  done  so  ;  and  it 
is  impossible  to  say  what  the  defendant  might  have  made  had  he,  during  the  time, 
had  any  control  over  it.  Under  these  circumstances,  it  cannot  be  said,  that  the 
situation  of  the  parties  has  not  been  altered  ;  and  that,  by  the  plaintiff's  recovering 
in  this  action,  their  original  position  may  be  restored.  Besides  this,  the  defendant's 
title  deeds  have  been  deposited  by  the  plaintiff  as  a  security  for  the  money  advanced 
to  him.  How  could  the  defendant,  in  this  respect,  be  restored  to  his  original  situa- 
tion by  this  action  1  He  is  at  the  mercy  of  the  defendant  for  his  title  deeds,  and 
cannot  recover  them  by  any  process  in  this  cause.  I  think  the  objection  is  unanswer- 
able, and  that  the  rule  for  a  nonsuit  must  be  made  absolute. 

HuLLOCK,  B.  I  am  of  the  same  opinion  This  case  cannot  be  distinguished  from 
that  of  Ihint  v.  Silk,  with  which  decision  I  am  perfectly  satisfied. 

[284]  Vaughan,  B.  Both  the  law  and  justice  of  this  case  are  with  the  defen- 
dant ;  for  it  would  be  manifest  injustice  to  permit  the  plaintiff  to  have  possession  both 
of  the  ship  and  title  deeds,  and  to  recover  the  purchase  money  also.  The  decision 
in  Hunt  v.  Silk  lays  down  a  very  clear  and  just  rule  in  these  cases :  if  the  circum- 
stances be  such  that,  by  rescinding  the  contract,  the  rights  of  neither  party  are 
injured,  in  that  case,  if  one  contracting  party  will  not  fulfil  his  part  of  the  engage- 
ment, the  other  may  rescind  the  contract,  and  maintain  his  action  for  money  had  and 
received,  to  recover  back  what  he  may  have  paid  upon  the  faith  of  it.  Giles  v. 
Edwards  does  not  impeach  this  doctrine,  for  there  the  parties  were  restored  to  their 
original  situation ;  for  which  reason  that  authority  does  not  at  all  apply  to  the 
present  case. 

Rule  absolute. 

Doe  dkm.  Cooper  v.  Roe.  Exch.  of  Pleas.  Monday,  May  19th,  1828. — Affidavits 
of  the  service  of  declarations  in  ejectment  may  be  sworn  before  the  attorney  in 
the  cause. 

Follett  having  obtained  a  rule  to  shew  cause  why  the  judgment  signed  in  this 
case,  and  the  writ  of  possession  issued  thereon,  should  not  be  set  aside  for  irregularity, 
upon  the  ground  that  no  declaration  in  ejectment  had  been  served  upon  the  tenant 
in  possession,  and  that  the  affidavit  of  service  was  sworn  before  the  attorney  in  the 
cause — 

Williams,  C.  F.,  who  shewed  cause,  established  by  affidavit,  that  the  declaration 
had  been  served,  and 

The  Master  certified  that,  by  the  practice  of  the  Court,  affidavits  of  the  service 
of  process  might  be  sworn  before  the  attorney  in  the  cause  ;  which  rule  applied  to  the 
service  of  declarations  in  ejectment,  which  were  in  the  nature  of  process. 

Upon  an  affidavit  of  merits,  and  the  payment  of  costs,  the  tenants  in  possession 
were  let  in  to  defend. 

[285]  Trotter  v.  Harris  Exch  of  Pleas.  1828.  It  is  sufficient  for  the  plaintiff 
to  prove  that  he  was  in  possession  of  the  ferry  at  the  time  the  cause  of  action 
accrued,  to  entitle  him  to  maintain  an  action  on  the  case  for  the  disturbance  of  it. 
— From  an  user  of  thirty-five  years,  the  Jury  may  presume  that  a  ferry  had  a 
legal  origin. — A  variation  in  the  amount  of  ferryage  will  not  avoid  the  franchise. 

Case  for  the  disturbance  of  a  ferry.  The  first  count  of  the  declaration  stated,  that 
the  plaintiff  was  possessed  of  a  certain  ancient  ferry  for  foot  passengers  upon  and  over 
the  river  Thames,  (stating  the  termini),  taking  for  the  cairiage  and  conveyance  of  such 
passengers  over  the  ferry,  a  certain  reasonable  freight  or  ferryage,  to  wit.  Id.  for  each 
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person,  and  that  the  defendant  wrongfully  conveyed  persons  over  and  across  the  river 
upon  that  part  where  the  plaintiff's  ferry  was.  The  second  count  alleged  the  injury 
to  have  been  committed  near  to  the  ferry.  The  third  omitted  the  amount  of  the 
ferryage  ;  and  the  fourth,  with  that  exception,  was  the  same  as  the  second.  Plea — 
Not  Guilty. 

At  the  trial,  which  took  place  before  Garrow,  B.,  at  the  Middlesex  Sittings,  in 
Michaelmas  Term,  it  was  proved,  on  the  behalf  of  the  plaintiff,  that  the  plaintiff's 
landlord,  and  those  under  whom  he  claimed,  had  let  the  ferry-house  for  a  period  of 
thirty-five  years  to  several  tenants,  who  had,  with  the  house,  occupied  the  ferry  in 
question,  and,  amongst  others,  to  the  defendant,  who  held  it  from  1813  to  1825  ;  and 
that  during  that  time  onh'  one  instance  of  interruption,  and  that  for  a  month  or  two 
only,  had  occurred,  except  by  the  defendant,  who  having  been  turned  out  of  possession 
of  the  ferry  in  the  year  182-5,  plied  for  hire  close  to  the  ferry,  for  which  an  action 
was  brought  against  him  by  the  plaintiff's  landlord,  and  he  suffered  judgment  by 
default.  For  the  defendant  witnesses  were  called,  who  proved  interruptions  of  the 
ferry  at  intervals,  some  seventy-five,  and  some  forty  years  back,  some  of  which  were 
persisted  in  notwithstanding  remonstrances,  but  others  were  discontinued.  It  appeared 
also,  that  the  toll  had  been  raised  from  a  halfpenny  to  a  penny,  within  living  memory. 
Upon  these  facts  it  was  contended,  that  the  [286]  plaintiff  was  bound  to  prove  his 
title  to  the  ferry,  which,  being  a  flower  of  the  crown,  must  have  existed  beyond  legal 
memory,  and  be  bottomed  in  a  royal  grant  to  convey  a  right  to  the  plnntiff.  The 
learned  Judge  left  the  question  of  possession  to  the  Jury,  and,  as  the  verdict  was 
about  to  be  delivered,  it  was  further  objected,  that  the  difference  in  the  toll  would 
affect  the  right ;  which  the  learned  Judge  over-ruled,  and  a  verdict  was  entered  for 
the  plaintiff'. 

A  rule  to  shew  cause  why  that  verdict  should  not  be  set  aside  and  a  new  trial  had, 
was  obtained  by  Taunton,  upon  both  the  points  made  at  the  trial  ;  against  which 

Jervis  and  Thesiger,  shewed  cause.  An  action  for  the  distuibance  of  a  franchise 
is  a  mere  possessory  action,  in  which,  against  a  wrong-doer,  the  plaintiff  is  bound  only 
to  proie  a  possessory  title.  BUssett  v.  Hart  (Willes,  509),  was  like  this,  an  action  on 
the  case  for  disturbing  the  plaintiff  in  the  possession  of  a  ferry,  where  it  was  resolved 
that  it  was  sufficient  for  the  plaintiff  to  declare  on  his  possession  only,  without  stating 
a  seisin  in  fee ;  this  being  an  action  against  a  wrong-doer  for  disturbing  the  plaintiff 
in  his  right,  and  not  an  action  for  toll,  or  duty.  In  Peier  v.  Kendal  (6  B.  &  C.  703), 
it  was  objected,  that  the  plaintiff  had  not  supported  the  allegation  in  his  declaration, 
by  proving  the  ferry  to  be  an  ancient  ferry.  But  it  was  held  to  be  sufficient  to  support 
the  action,  to  prove  a  possession  of  the  ferry,  which  had  existed  for  a  long  period  of 
time.  An  admission  by  parol  of  the  existence  of  the  ferry  would  have  been  strong 
evidence  against  the  defendant,  but  the  record  of  the  judgment  is  much  stronger, 
although  that  is  not  conclusive.  But  assuming  that  it  was  necessary  to  shew  a  pre- 
scriptive title,  there  was  evidence  of  a  continued  usage  for  a  length  of  years,  from 
which  the  Jury  might  presume  it.  It  was  [287]  a  question  for  the  Jury,  and  properly 
left  to  them  as  such.  Upon  the  second  point  also,  Peter  v.  Kendal  is  an  express 
authority.  It  was  there  objected,  that  some  fixed  and  determinate  toll  must  be 
proved  ;  but  this  was  over-ruled,  it  being  unnecessary  for  the  plaintiff  to  allege  in  his 
declaration  any  specific  sum  for  passage  money ;  and  what  need  not  be  alleged,  need 
not  be  proved. 

Taunton,  (and  Comyn  was  with  him),  in  support  of  the  rule.  The  cases  cited  are 
no  authorities  for  contending  that  the  proof  may  fall  short  of  the  allegation  contained 
in  the  declaration.  This  is  described  as  an  ancient  ferry,  and  so  far  from  any  proof 
of  antiquity  or  of  right,  it  is  clear,  from  the  whole  evidence,  that  the  possession  has 
been  uniformly  disputed.  There  is  a  great  difference  between  this  and  a  private 
easement.  The  latter  may  be  acquired  by  individuals  by  possession  without  grant  or 
prescription  ;  but  it  is  otherwise  of  a  ferry,  fair,  or  market,  which  can  only  be  by 
prescription,  bottomed  on  a  royal  grant.  C'hirchman  v.  Tumstnl  (Hard.  162).  For 
this  reason  it  is,  that  tolls  cannot  be  acquired  by  twenty  years  possession,  or  without 
evidence  of  great  antiquity  to  found  the  presumption  of  prescription,  and  that  it  had 
its  commencement  by  royal  licence.  The  foundation  of  the  second  objection  has  been 
mis-conceived  :  it  was  not  urged  in  destruction  of  the  toll,  but  as  cogent  evidence  of 
the  whole  being  founded  in  usurpation.  In  cases  of  this  description,  the  greatest 
suspicion  arises  from  a,  variation  in  the  toll.     So,  in  the  case  of  moduses  a  variation 
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in  the  amount  is  always  felt  as  a  circumstance  of  difficulty.  But  the  evidence  of  the 
plaintiff's  possession  of  the  ferry  was  very  slight,  the  ferry-house  would  confer  no  right 
to  the  ferry,  which,  being  an  incorporeal  hereditament,  could  only  be  demised  under 
seal,  and  the  lease  should  have  been  produced. 

[288]  Alexandre,  L.  C.  B.  I  am  disposed  to  agree  in  much  that  has  been  urged 
by  the  counsel  for  the  defendant,  but  I  cannot  concur  in  his  construction  of  the 
evidence.  I  agree  that  the  commencement  of  a  ferry  must  be  by  royal  grant  or 
licence  from  the  Crown,  and  that  the  grant  must  be  shewn,  or  such  evidence  of 
ancient  user  must  be  adduced,  as  will  satisfy  the  Jury  that  it  originally  had  that 
commencement,  although  the  gi'ant  may  not  be  forthcoming.  But  I  can  see  no 
difference  between  this  "and  other  ordinaiy  cases  of  prescription.  This  may  not  be  a 
very  strong  case ;  but  the  question  is  not,  if  the  evidence  is  conclusive,  but,  if  there 
was  a  case  to  be  submitted  to  the  Jury,  or  the  Court  can  say  that  they  came  to  a 
wronc  conclusion.  Now,  in  my  opinion,  there  was  evidence  to  be  left  to  them,  and 
I  cannot,  upon  the  result  of  it,  say  that  they  have  arrived  at  a  wrong  conclusion.  It 
cannot  be  contended,  that  a  variation  in  the  toll  will  destroy  the  right  ;  but  that 
topic  is  urged  as  evidence  of  usurpation.  Now,  to  my  mind,  that  is  capable  of  a  very 
different  construction,  for  no  one  would  court  investigation  into  a  right  founded  upon 
usurpation  by  such  a  measure.  The  evidence  for  the  defendant  is  that  which  ordinarily 
occurs  in  every  case  of  this  description.  P^very  light  of  this  kind  is  subject  to  infringe- 
ments, which  it  is,  in  many  instances,  impossible  to  prevent.  We  find,  however,  that 
they  were  frequently  remonstrated  against,  and  in  many  cases  interrupted,  although 
sometimes  persisted  in.  But  the  Jury  must  have  taken  all  these  circumstances  into 
their  consideiation,  and,  having  found  for  the  plaintiff,  I  see  no  ground  to  disturb  their 
verdict. 

HuLLOCK,  B.  I  am  of  the  same  opinion.  There  is,  in  fact,  no  point  of  law,  and 
the  case  resolves  itself  entirely  into  a  question  of  evidence.  The  word  "  ancient," 
usually  found  in  declarations  upon  this  subject,  does  not  impose  upon  the  plaintiff  the 
necessity  of  producing  the  grant  [289]  from  the  Crown,  but  is  satisfied  by  proving 
that  the  ferry  has  existed  for  such  a  time,  as  will  raise  the  presumption  of  its  being 
originally  founded  in  right.  If  it  be  shewn  that  the  ferry  has  existed  for  a  length  of 
time,  and  the  possession  of  the  plaintiff  be  proved,  that  is  sufficient  to  maintain  the 
action.  No  right  of  this  description  was  ever  yet  tried  that  was  not  met  by  a  contra- 
dictory usage,  between  which  it  is  the  province  of  the  Jury  to  decide.  It  is  said,  that 
the  possession  of  the  ferry-house  would  confer  no  right  to  the  ferry  dues,  which  could 
only  be  demised  by  deed.  We  find  the  plaintiff  in  the  possession  of  the  ferry,  in 
the  exercise  of  a  right,  which,  if  it  could  not  exist  but  by  deed,  must  be  presumed  to 
have  been  legally  created.  To  some  extent  I  admit  the  infei'cnce  said  to  arise  from 
the  variation  of  the  toll.  Had  it  repeatedly  varied,  the  payment  might  be  .said  to 
have  been  voluntarj^  and  would  have  been  very  strong  against  the  plaintiff;  but  a 
variation  in  one  instance  only  may  be  urged  as  evidence  of  his  right,  for  he  must  have 
supposed  that  his  claim  was  well  founded,  or  he  would  not  have  raised  the  toll.  A 
vaiiation  in  the  toll  will  not,  however,  affect  the  franchise,  although  the  plaintiff  may 
be  liable  for  extortion.  It  seems  to  me,  that  the  question  was  properly  left  to  the 
Jury,  and  that  they  have  arrived  at  the  right  conclusion. 

Vaughan,  B.  The  existence  of  the  ferry  for  thirty-five  years,  having  been  proved, 
and  the  plaintiff's  possession  being  established,  the  allegation  in  the  declaration  was 
satisfied,  and  his  cause  of  action  was  complete  upon  evidence  of  the  interruption.  An 
user  for  so  long  a  period  was  evidence  from  which  the  Jury  might  presume  that  the 
ferry  had  a  legal  origin.  The  Juiy  have  arrived  at  that  conclusion.  No  fault  is 
found  with  the  direction  of  the  learned  Judge,  and  I  think  that  the  rule  should  be 
discharged. 

Rule  discharged. 

[290]    Revenue  Branch. 

The  Attorney-General  v.  Wood.  Saturday,  May  17th,  1828.— A.  who  died  in 
1794,  bequeathed  a  legacy,  in  consolidated  stock,  to  executors,  in  trust  to  pay 
the  interest  to  B.  for  life  ;  remainder,  after  B.'s  decease,  to  the  sur\iving  children 
of  B.  on  their  attaining  twenty  one  ;  remainder,  if  no  surviving  children,  to  the 
appointment  of  B. ;  remainder,  in  default  of  appointment,  to  B.'s  next  of  kin  ; 
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upon  A.'s  death  the  executors  transferred  the  legacies  into  their  own  names  from 
that  of  the  testator,  paid  the  testator's  debts,  and  accounted  for  the  residuary 
estate  to  the  residuary  legatee ;  the  dividends  were  regularly  paid  by  the 
executors  to  B.  until  1826,  when  B.  died,  leaving  three  children  : — Held,  that  the 
transfer  did  not  amount  to  a  payment,  delivery,  retainer,  satisfaction,  or  discharge 
of  the  legacy,  before  the  31st  of  August,  1815,  and  was  therefore  liable  to  the 
duty  under  the  55  Geo.  3,  c.  184. 

[Referred  to,  Attorney-General  v.  Loscomhe,  1860,  5  H.  &  N.  584.] 

This  was  an  information  filed  by  his  Majesty's  Attorney-General,  against  the 
defendant,  the  surviving  executor  under  the  will  of  William  Combes,  deceased,  for 
the  recovery  of  the  sum  of  6561.  9d.,  the  amount  of  legacy  duty,  at  the  rate  of  81.  per 
cent,  (imposed  by  55  Geo.  3,  c.  184),  on  the  legacy  of  80001.  stock,  hereinafter 
mentioned. 

The  defendant  pleaded  nil  debet  to  the  information,  on  which  issue  was  joined ; 
and  the  case  was  tried  at  the  Sittings  after  Hilar}'  Teim,  1828,  when  a  verdict  was 
taken  for  the  Crown  by  consent,  for  the  said  sum  of  6561.  9d.,  subject  to  the  opinion 
of  the  Court  upon  the  following  case  : 

William  Combes,  in  the  said  information  named,  by  his  will,  dated  the  24th  of 
February,  1794,  gave  and  bequeathed  to  I  homas  Cloak,  John  Wood,  and  Josiah 
Freeman,  14,4001.,  of  the  capital  or  joint  stock  of  five  percent.  Annuities,  consolidated 
July  6th,  1785:  "As  to  80001.  of  the  said  annuities,  upon  trust  that  they,  my  said 
trustees,  or  the  survivors  or  survivor  of  them,  shall  and  do  from  and  immediately 
after  my  decease,  pay  the  interest,  dividends,  and  annual  produce  of  the  said  .^0001. 
annuities,  from  time  to  time,  as  the  same  shall  become  due,  into  the  proper  hands  of 
Ann  Buckland,  wife  of  Samuel  Bnckland,  of  Bermondsey,  coal-merchant,  or  otherwise 
permit  her  to  receive  the  same,  during  the  term  of  her  natural  ife,  to  and  for  her 
own  sole  and  [291]  separate  use  and  benefit,  independent  of  her  present  or  any  future 
husband,  so  that  the  same  may  not  he  subject,  or  liable  to  the  control  or  engagements 
of  any  such  husband  ;  and  for  that  purpose  my  will  is,  and  I  do  hereby  declare  that 
the  receipt  or  receipts  of  the  said  Ann  Buckland  alone,  notwithstanding  any  such 
coverture,  sha  1  from  time  to  time  be  a  good  and  sufficient  discbarge,  and  good  and 
sufficient  discharges,  to  my  said  trustees,  or  the  person  or  persons  paying  the  same, 
for  so  much  thereof  as  in  such  receipt  or  receipts  shall  be  acknowledged  or  expressed 
to  be  by  her  received.  And  I  do  hereby  declare  my  will  and  intention  to  be,  that 
the  said  Ann  Buckland,  shall  and  do,  out  of  the  said  interest  and  dividends  hereby 
directed  to  be  paid  to  her,  maintain  and  educate  all  her  respective  children  during 
their  respective  minorities  ;  and  from  and  after  the  decease  of  the  said  Ann  Buckland, 
upon  trust,  that  they  my  said  trustees,  or  the  survivors  or  survivor  of  them,  shall  and 
do  transfer  and  divide  the  said  80001.  five  per  cent.  Annuities,  and  all  interest  then 
due  thereon,  unto  and  amongst  all  and  every  the  child  and  children  of  the  said  Ann 
Buckland,  who  shall  be  living  at  her  decease,  equally  between  them,  if  more  than  one, 
share  and  share  alike,  and  to  be  transferred  to  them  on  their  attaining  their  respective 
ages,  or  respective  age  of  twenty-one  years.  And  in  case  any  such  child  or  children 
shall  depart  this  life  under  the  said  age,  then  my  will  is,  that  the  part  or  share,  or 
parts  or  shares  of  him,  her,  or  them,  so  dying,  shall  go  to,  and  be  transferred  to  the 
survivors  and  sur\Tvor  of  such  children,  on  their,  his,  or  her  attaining  the  said  age. 
And  further  my  will  is,  that  from  and  after  the  decease  of  the  said  Ann  Buckland, 
the  interest  of  the  share  and  shares  of  such  of  her  children  who  shall  be  under  the 
age  of  twenty-one  years,  be  from  time  to  time  paid  and  applied  by  my  said  trustees, 
for  and  towards  the  maintenance,  education,  and  benefit  of  such  child  or  [292]  children, 
in  such  manner  as  my  said  trustees  or  trustee  shall  think  fit.  And  upon  further  trust, 
that  in  case  there  shall  be  no  children  or  child  of  the  said  Ann  Buckland  living  at  her 
decease,  or  being  such  they  should  all  die  before  attaining  the  said  age  of  twenty-one 
years,  then,  that  they  my  said  trustees,  or  the  survivor  of  them,  shall  and  do,  from 
and  after  the  decease  of  the  said  Ann  Buckland,  pay  and  transfer  the  said  80001.  five 
per  cent.  Annuities,  and  all  interest  due  thereon,  unto  such  person  or  persons,  and  for 
such  intents  and  purposes,  and  at  such  time  and  times,  as  she  the  said  Ann  Buckland, 
notwithstanding  her  covertures,  and  whether  she  shall  be  sole  or  covert,  by  any  deed 
or  deeds,  writing  or  writings,  with  or  without  power  of  revocation,  to  be  by  her  signed, 
sealed,  and  delivered  in  the  presence  of  and  attested  by  two  or  more  credible  witnesses, 

Ex.  Div.  IV.— 30 
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or  by  her  last  will  and  testament  in  writing,  or  any  writing  in  the  nature  of  or 
purporting  to  be  her  last  will  and  testament,  to  be  by  her  signed,  sealed,  published, 
and  declared,  in  the  presence  of,  and  attested  by  the  like  number  of  witnesses,  shall 
direct  or  appoint:  and  in  default  of  any  such  direction  or  appointment,  and  as  to  such 
part  or  paits  thereof  whereof  no  such  direction  or  appointment  shall  be  made,  then 
upon  trust  to  transfer  the  same  to  the  next  of  kin,  or  personal  representative,  or 
personal  representatives  of  the  said  Ann  Buckland,  to  be  applied  in  equal  course  of 
distribution." 

The  said  testator  William  Coombes,  by  his  said  will,  gave  other  legacies ;  and, 
after  payment  of  his  debts,  funeral  expenses,  and  the  charges  of  proving  his  will,  he 
gave  and  bequeathed  all  other  his  estate  and  efi'ects  unto  the  said  Ann  Buckland,  and 
appointed  the  said  Thomas  Cloak,  the  defendant  John  Wood,  and  the  said  Joseph 
Freeman,  executors  of  his  said  will.  On  the  15th  of  October,  in  the  year  of  our  Lord 
1794,  the  testator  died,  without  having  revoked  or  altered  his  said  will,  leaving  [293] 
the  said  Ann  Buckland  him  surviving.  The  said  Thomas  Cloak,  John  Wood,  and 
Joseph  Freeman  duly  proved  the  said  last  will  and  testament  in  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury,  on  the  30th  day  of  October,  1 794,  and  took  upon 
themselves  the  burthen  of  the  execution  thereof. 

On  the  Sfith  of  November,  1794,  the  said  sum  of  80001.  five  per  cent.  Annuities  was 
transferred  from  the  testator's  name  to  the  names  of  the  said  Thomas  Cloak,  John 
Wood,  and  Joseph  Freeman,  and  was  afterwards,  by  statute,  converted  into  the  sum 
of  84001.  New  Four  per  cents.  In  or  shortly  after  the  month  of  November,  1794, 
the  said  executors  accounted  for  and  paid  over  the  residuary  estate  of  the  testator  to 
the  said  Ann  Buckland.  The  said  Thomas  Cloak  and  Joseph  Freeman  have  departed 
this  life,  leaving  the  said  defendant  John  Wood  surviving.  The  said  Ann  Buckland 
died  on  the  31st  of  October,  1826,  having  been  paid  by  the  executors  the  dividends 
of  the  said  stock,  during  her  life,  and  leaving  three  children  her  surviving,  viz. 
Elizabeth  Buckland,  William  Buckland,  and  Ann  Buckland.  The  said  defendant 
John  Wood,  on  the  1st  of  November,  1826,  sold  the  said  84001.  New  Four  per  cents., 
for  the  sum  of  82001.  10s.  sterling;  which  said  sum  of  82001.  10s.  he  retained  for 
the  benefit  of  the  said  Elizabeth  Buckland,  William  Buckland,  and  Ann  Buckland,  the 
only  children  of  the  said  Ann  Buckland,  in  the  said  last  will  and  testament  mentioned, 
who  were  living  at  her  decease.  [At  the  time  the  information  was  tiled,  the  children 
of  Ann  Buckland  had  respectively  attained  their  full  age(«).] 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said  sum  of  82001. 
10s.  was  liable  to  the  legacy  duty  :  if  so,  the  verdict  was  to  stand  for  the  Crown  ;  if 
not,  it  was  to  be  entered  for  the  defendant. 

[294]  The  Attorney-General,  for  the  Crown.  There  is  no  question  but  that  legacies 
given  upon  uncertain  events  and  contingencies,  are  all  subject  to  a  certain  scale  of 
duty.  No  question  arises  here  upon  the  interest  to  be  deducted  from  the  tenant  for 
life ;  but  the  only  question  is,  whether  the  legacy  duty  is  due  upon  the  capital  fund, 
under  the  circumstances  of  the  case.  For  the  defendant  it  must  be  contended,  that 
the  transfer  of  the  stock  from  the  name  of  the  testator  to  that  of  the  executors  and 
trustees,  before  the  death  of  the  tenant  for  life,  amounts  to  a  payment  in  satisfaction 
of,  and  exempts  this  fund  from  the  legacy  duty.  There  can  be  no  distinction  between 
a  legacy  in  the  shape  of  stock  and  a  legacy  in  money  ;  whether  the  corpus  of  the 
legacy  existed  in  its  original  shape  as  stock,  or  as  money,  is  a  circumstance  indififerent 
to  the  construction  of  the  legacy  act,  and  the  attaching  or  non-attaching  of  the  legacy 
duty.  By  the  55  Geo.  3,  c.  184,  a  duty  is  imposed  for  "every  legacy,  specific  or 
pecuniary,  or  of  any  other  description,  of  the  amount  or  value  of  201.  or  upwards, 
given  by  any  will  or  testamentary  instrument,  of  any  person  who  died  before  or  upon 
the  5th  day  of  April,  1805,  out  of  his  or  her  personal  or  moveable  estate,  and  which 
shall  be  paid,  delivered,  retained,  satisfied,  or  discharged  after  the  31st  of  August, 
1815."  If,  therefore,  this  legacy  be  paid,  delivered,  retained,  satisfied,  or  discharged, 
after  the  31st  of  August,  1815,  the  duty  attaches  ;  if,  on  the  other  hand,  it  was  paid 
or  discharged  before  that  time,  no  duty  is  payable.  The  proposition  to  be  made  out 
is,  that  the  transfer  alluded  to  is  equivalent  to  the  payment  of  the  legacy,  not  oidy 
to  the  tenant  for  life,  but  also  to  the  children  who  take,  subject  to  the  contingency 
of  surviving  her.     Without  reference  to  authority,  it  would  be  impossible  to  contend 

(a)  This  was  added  during  the  argument,  by  the  consent  of  counsel. 
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that  an  executor  could  pay  the  legacy  before  the  year  1815,  when  there  was  no 
competent  person  to  whom  it  could  be  [295]  paid.  The  children  living  at  the 
testator's  death  could  give  no  leceipt ;  for  if  they  had  died  before  the  mother,  the 
right  would  have  belonged  to  her,  and  have  been  subject  to  her  appointment,  for 
which  reason,  the  person  in  remainder  could  not  be  ascertained  until  the  death  of  the 
tenant  for  life.  In  the  case  of  The  Attorney-General  v.  Lady  Louisa  Manner.':  (1  Price, 
411),  a  legacy  (bequeathed  by  the  will  of  a  person  dying  in  1771,)  of  a  sum  of  money 
to  an  executor,  to  pay  the  interest  thereon  to  the  testator's  natural  child  for  his  life, 
and  at  his  death  to  pay  over  the  principal  to  his  children,  the  interest  of  which  had 
accordingly  been  regularly  paid  to  the  legatee  for  life  up  to  his  death,  which  happened 
in  1812,  his  two  sons,  his  only  children,  having  died  long  before  that  time,  and 
previously  disposed  of  their  interest  in  the  bequest,  was  held  to  be  within  the  statute 
48  Geo.  3,  c.  1 49,  sched.  3,  as  being  a  legacy  given  by  will  of  a  person  dying  before 
the  5th  of  April,  1 805 ;  and  not  paid,  retained,  satisfied,  or  discharged,  till  after  the 
10th  of  October,  1808;  and,  consequently,  liable,  as  to  the  interest  taken  by  the 
representatives  of  the  children,  to  the  duty  of  eight  per  cent,  imposed  by  that  statute 
on  such  legacies,  when  given  for  the  benefit  of  strangers  in  blood  to  the  testator; 
and  that,  notwithstanding  the  principal  had,  in  1794,  been  invested  in  the  funds  by 
the  executors,  in  their  own  names,  to  answer  the  purposes  of  the  will.  The  circum- 
stances of  that  case  are  so  exactly  in  point,  and  the  judgment  goes  so  much  further 
than  it  will  be  necessary  to  contend  for  in  the  present,  that  it  would  appear  impossible 
to  raise  an  argument  against  it.  But  the  case  of  Hill  v.  Atkinson  (2  Merivale,  45),  is 
said  to  over-rule  that  decision.  In  that  case,  there  was  a  gift  to  A.  for  life,  with  a 
vested  remainder  to  B.  for  life.  A  suit  was  instituted,  and  the  money  was  taken  out 
of  the  executors'  hands,  and  [296]  paid  into  Court  to  the  account  of  the  Accountant- 
General,  in  custody  for  the  legatees.  The  question  was,  whether  the  payment  to  the 
Accountant-General  was  a  sufficient  appropriation  under  the  48  Geo.  3,  c.  149,  to 
prevent  the  legacy  duty  from  attaching.  The  case  was  elaborately  considered  ;  and 
Lord  Eldon  held,  that  the  appropriation  was  sufficient,  as  the  executors,  by  paying  the 
money  under  the  decree  of  the  Court,  had  elTectually  divested  them.selves  of  the 
possession  of,  and  all  control  over  the  legacy.  In  alluding  to  the  decision  in  this 
Court,  he  observes,  "  it  was  the  opinion  of  the  Barons,  that  an  executor,  who  is  also 
a  trustee,  shifting  a  legacy'  from  his  hands  as  executor,  into  his  hands  as  trustee,  does 
not  thereby  appropriate  the  legacy ;  and  upon  this  opinion  they  acted.  But  if,  where 
a  legacy  has  been  paid  into  Couit  under  a  decree,  and  the  trusts  are  declared  accord- 
ingly, it  is  to  be  said  there  has  been  no  appropriation,  that  would  be  to  deny  what 
has  never  before  been  called  in  question."  Although  the  fund  is  transferred  from  the 
name  of  the  testator  to  the  name  of  the  trustees,  who  were  also  executors,  there  is 
no  appropriation  de  facto.  Appropriation  or  payment  is  an  act  which  has  a  relative 
aspect  between  the  executor  and  the  person  who  is  to  derive  the  beneficial  interest 
in  the  payment.  In  that  case  the  money  was  paid  to  a  person  competent  to  receive  it, 
and  in  the  sense  of  payment  the  word  appropriation  was  used.  So  far  from  impeach- 
ing the  decision  of  this  Court,  therefore,  the  case  of  Hill  v.  Atkinson,  recognizes  the 
principle  there  laid  down,  which  must  govern  the  present  case 

Hazlewood,  for  the  defendant.  The  circumstances  of  distinction  between  this  and 
the  case  of  The  Attorney-General  v.  Lady  Lmiisa  Manners,  are  so  nice,  that  the  one  must 
be  governed  by  the  other,  were  there  not  a  subsequent  decision  by  which  that  case 
has  at  least  been  shaken.  An  [297]  accumulation  of  circumstances  occurred  immedi- 
ately after  the  death  of  the  testator,  which  completely  severed  this  legac}'  from  the 
rest  of  the  testator's  estate.  Having  paid  the  debts  and  other  legal  charges,  the 
executors  proceeded  to  discharge  such  legacies  as  were  immediately  payable ;  and  this 
legacy,  which  could  not,  from  the  nature  of  the  interest,  be  paid  immediately,  was 
severed  from  the  rest  of  the  estate  by  the  executors  and  ti-ustees  transferring  the 
specific  amount  of  stock  from  the  name  of  the  testator  into  their  own  names.  They 
paid  the  dividends  on  this  stock  to  the  cestui  que  trust  for  life,  and  accounted  for 
the  residuary  estate  to  the  residuary  legatee.  According  to  this  state  of  things, 
the  executors  were  functi  officio,  as  the  representatives  of  the  estate,  and  became 
mere  trustees  of  this  particular  fund.  This  legacy,  therefore,  though  not  in  terms 
paid,  was  clearly  satisfied  and  discharged,  for  the  words  of  the  statute  are  in  the 
disjunctive.  Such  was  the  view  taken  by  Lord  Eldon,  in  the  case  of  Hill  v.  Atkinson. 
It  is  true,  that  the  money  was  there  paid  by  order  of  the  Court,  but  if  an  act,  com- 
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pulsory  upon  a  party,  be  done  voluntarily,  it  is  quite  as  efficient  as  if  done  under  an 
order  of  Court.  Suppose  the  executor  had,  instead  of  being  the  trustee  himself,  paid 
the  money  to  a  trustee,  a  receipt  might  have  been  given,  but  the  case  is  not  altered 
by  both  chai'acters  being  in  the  same  person.  The  word  "  appropriation,"  is  equivalent 
to  the  words  in  the  act,  satisfied  and  discharged ;  and  if  it  can  Ite  shewn  that 
the  fund  is  no  longer  part  of  the  assets,  and  that  it  has  been  appropriated  to  a 
particular  purpose,  that  is  a  sufficient  appropriation,  according  to  the  judgment  of 
Lord  Eldon,  in  Hill  v.  Atkinson  (3  Price,  404).  His  Lordship  there  observes,  that  the 
judgment  of  the  Court  of  Exchequer  proceeded  upon  the  circumstance  of  that  legacy 
not  having  been  in  fact  appropriated,  "for,  if  it  had  been  appropriated  in  such  a 
mainiei-  [298]  that  you  could  say  who  were  the  individuals  who  could  come  to  the 
Court  and  ask  for  it,  it  would  have  been  quite  another  thing;  but  inasmuch  as  that 
remained  uncertain  up  to  the  last  moment,  the  Court  seem  to  have  thought  that, 
therefore,  there  had  not  been  in  fact  an  appropriation.  Whether  there  was  or  was 
not  in  that  case,  I  shall  not  take  upon  myself  to  say,  nor  shall  I  say  one  word  fuither 
upon  the  question  of  appropriation,  but  this,  (which  I  say,  lest  taking  no  notice  of  it 
should  shal<e  what  I  take  to  have  been  the  doetiine  of  this  Court  for  ages),  that  if 
executors,  being  also  trustees,  shift  the  property  from  their  hands  as  executors,  into 
their  hands  us  trustees ;  and  if  there  is  evidence  that  they  have  done  so,  and  that 
they  have  paid  the  interest  upon  the  fund  so  shifted  from  hand  to  hand,  for  twenty 
years  together,  that  is  undoubtedly  an  appropriation."  All  the  circumstances  concur 
to  brin'J  this  case  within  the  principle  laid  down  by  Lord  Eldon  ;  and  it  is  clear,  that 
there  has  been  an  appropriation  here.  Appropriation  is  equivalent  to  discharge,  and 
therefore,  within  the  meaning  of  the  act,  the  legacy  duty  cannot  attach 

The  Attorney-General  in  reply.  It  is  immatei'ial  to  which  report  of  Hill  v.  Atkinson 
the  Court  refers,  for  the  circumstances  of  that  case  are  so  diflferent  from  the  present, 
they  neither  impeach  the  argument  for  the  Crown.  There  was  no  legacy  duty  when 
the  testator  in  that  case  died,  nor  when  the  decree  was  made  under  which  the  money 
was  paid  into  Court.  The  first  mode  of  taxing  legacies  was  through  the  medium 
of  a  receipt,  which  was  first  imposed  in  1780;  the  decree  being  in  1779,  there  could 
be  no  receipt,  and  therefore  no  tax  upon  money  paid  a  year  before  the  act  was  in 
operation.  It  was  impossible  to  contend  that  in  such  a  case  the  legacy  duty  was 
payable.  According  to  the  opinion  of  Lord  Eldon,  the  case  of  Hill  v.  [299]  Atkinson, 
did  not  turn  upon  the  construction  of  the  48  Geo.  3,  c.  LS4,  but  upon  the  44  Geo.  3, 
c,  98,  regard  being  had  to  the  36  Geo  3,  c.  52.  So  that  the  foundation  of  his  opinion 
is,  that  the  subsequent  act  cainiot  be  made  to  operate  upon  a  will  made  before,  where 
the  legacy  had  been  paid.  But  it  is  said,  that  by  detaining  the  money  for  a  specific 
purpose,  the  trustee  has  thereby  paid  and  satisfied  the  legacy  within  the  meaning  of 
the  statute.  Suppose  a  legacy  to  A.,  the  testator's  wife,  for  life,  remainder  to  B.,  the 
testator's  son  if  he  be  living  at  her  death  ;  remainder  to  C,  a  stranger ;  if  the  son 
take  the  legacy,  he  pays  a  certain  rate  much  lower  than  if  it  be  taken  by  the  stranger ; 
how  then  can  the  trustee  be  said  to  discharge  or  satisfy  it  ^  The  person  to  receive 
it  is  left  in  abeyance  till  the  death  of  the  tenant  for  life,  and  the  difference  between 
the  rate  of  duty  is  considerable.  It  is  impossible  that,  under  such  circumstances,  the 
legacy  could  be  said  to  be  appropriated. 

Alexander,  L.  C.  B.  I  entertain  no  doubt  whatever  upon  this  question,  which 
is,  whether,  under  the  particular  circumstances  stated  in  this  case,  corrected  as  it  has 
been  by  inserting  a  few  words  suggested  in  the  course  of  the  argument,  we  can  say 
that  this  legacy  has  been  delivered,  retained,  satisfied,  or  discharged,  within  the 
meaning  of  that  clause  in  the  act  of  Parliament,  or  in  the  schedule  of  that  act  of 
Parliament  referred  to,  so  as  to  save  it  from  the  additional  duty  imposed  in  case  it 
should  not  be  delivered,  retained,  satisfied,  or  discharged  before  a  certain  period. 
Now,  I  think,  that  these  facts  do  not  shew  that  it  has  been  delivered,  retained, 
satisfied,  or  discharged.  I  think  that  nothing  has  been  done  that  ca'i  bear  that 
construction.  It  has  not  been  delivered  to  any  body,  the  legacy  is  not  satisfied,  nor 
is  it  at  this  moment  discharged.  In  truth  those  things  could  not  be,  because  there 
was  nobody  to  whom  it  could  be  delivered ;  nobody  by  whom  it  [300]  could  be 
retained  ;  nobody  who  could  receive  satisfaction,  or  give  a  discharge  for  it.  It  could 
not  be  done,  and  not  being  capable  of  being  done,  it  is  hardly  necessary  to  say  that 
it  has  not  been  done.  The  whole  argument  turns  upon  this,  that  what  is  called  an 
appropriation  is,  according  to  the  meaning  of  this  act,  a  delivery,  retainer,  satisfaction. 
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or  discharge.  lu  my  opinion,  that  is  very  inaccurately  argued.  There  is  a  case  decided 
in  this  Court,  apparently  upon  great  consideration,  by  Lord  Chief  Baron  Thomson, 
in  which,  under  circumstances  similar  to  the  present,  it  was  held  not  to  be  a  species  of 
appropriation  that  could  fall  within  any  of  the  descriptions  in  this  schedule  in  the  act. 
Against  that  has  been  cited  a  case  at  a  subsequent  period,  determined  by  Lord  Eldon, 
for  whose  decisions  I  have  certainly  the  utmost  respect,  knowing,  as  I  do,  how  very 
much  they  were  considered,  and  upon  what  a  sound  knowledge  of  the  law  all  those 
decisions  are  founded.  It  is  not  the  case  itself  that  can  be  justly  cited  against  that 
former  decision,  for  that  comes  under  circumstances  so  strikingly  difterent,  that  it 
aflbrds  a  marked  distinction,  and  shews  it  did  not  come  within  the  spirit  of  this  act 
of  Parliament,  but  the  language  found  in  the  report  of  the  case  by  Mr.  Price,  in 
which  Lord  Eldon  says,  that  appropriation  means  payment.  Now,  if  I  were  disposed 
to  give  the  utmost  eftect  to  these  words,  to  the  utmost  extent  that  the  counsel  for 
the  defendant  could  desire,  I  should  not  think  myself  at  libeity  to  consider  that 
which  is  but  an  obiter  dictum,  and  not  necessary  to  the  deci.sion  of  that  case,  an 
authority  sufficient  to  over-rule  that  which  was  actually  done  by  this  Court,  upon 
great  consideration.  But  I  do  not  think,  even  giving  full  effect  to  those  words,  that  such 
a  consequence  should  follow.  All  that  the  Lord  Chancellor  says  is,  that  a  transfer 
by  an  e.vecutor  to  himself  as  trustee  is  an  appropriation  of  the  legacy.  It  has  been 
so  held  for  a  considerable  length  of  time.  For  particular  purposes  unquestionably, 
it  is  an  [301]  appropriation.  If  an  executor  transfer  into  his  own  name  as  trustee, 
the  amount  of  a  particular  legacy,  and  acts  upon  that  transfer,  that  is  an  appropriation 
as  against  many  persons,  and  in  particular  as  against  himself.  But  the  question  here 
is,  whether  that  act  so  done  is  to  be  considered  as  a  delivery  of  the  legacy  as  against 
the  revenue,  and  this  act  of  Parliament :  whether  it  is  a  retainer,  or  a  satisfaction,  or 
a  di.scharge.  Now  the  fact  is,  that  it  has  not  been  delivered,  it  has  not  been  retained, 
it  has  not  been  satisfied,  and  it  has  not  been  discharged,  but  the  executor  and  trustee 
is  at  this  moment  liable  in  consequence  of  having  this  fund  in  his  hands.  Can  any 
body  of  good  sense  contend,  that  it  has  been  delivered,  retained,  satisfied,  or  dis- 
charged, when  the  same  money  is  now  in  his  hands,  and  he  is  liable  for  it  to  the 
persons  beneficially  entitled  to  this  legacy. 

The  case  of  Hill  v.  Atkinson  is  a  case  in  which  the  executor  or  trustee,  or  whatever 
name  you  give  him,  was  actually  discharged,  as  much  as  if  there  had  been  persons  in 
being  entitled  to  give  him  a  legacy  receipt,  if  a  receipt  were  necessary  at  that  time. 
The  money  was  paid  into  Court,  and  distinguished  from  all  the  rest  of  the  testator's 
effects,  but  above  all  taken  out  of  the  hands  of  the  executor,  and  paid  into  the  name 
of  the  .Iccountant-General  of  the  Court,  under  the  directions  of  the  Court,  for  the 
benefit  of  the  legatees.  That,  therefore,  was  an  actual  payment  by  the  executor,  for 
the  use  of  those  persons,  whoever  they  might  be.  Whether  it  was  a  vested  interest, 
or  a  contingent  interest,  the  executor  was  discharged,  which  in  this  case  he  undoubtedly 
is  not.  I  think  that  case  has  no  application  to  the  present,  and  I  am  very  clearly  of 
opinion  that  this  party  is  liable  to  the  legacy  duty. 

HuLLOCK,  B.  I  am  of  the  same  opinion.  The  only  question  is.  whether  the  legacy 
can  be  said  to  have  [302]  been  paid  or  discharged  before  the  death  of  Mrs  Buckland. 
Now,  the  simple  state  of  the  facts  is,  that  a  Mr.  Coombe,  leaves  a  sum  of  fSOOUl.  to  ti'ustees 
and  executors,  in  trust  that  the  dividends  and  proceeds  of  the  money  should  be  paid 
to  Ann  Buckland  for  her  life.  There  could  be  no  pretence  for  saying,  that  during 
her  life  any  thing  could  be  done  with  the  money.  What  is  to  become  of  it  after  her 
death?  Upon  her  decease  it  is  to  be  paid  to  her  childien,  if  she  have  any,  when  they 
come  of  age — they  had  no  right  to  the  money  till  they  became  of  the  age  of  twenty- 
one  years,  and,  after  an  interval  of  twenty  years,  during  which  the  executors  and 
trustees  have  transferred  the  fund  into  their  own  names,  they  must  be  deemed  to  hold 
it  secundum  subjectam  materiam.  They  paid  her,  during  her  life,  the  proceeds  of  the 
money;  and,  upon  her  death,  what  takes  place?  It  appears,  that  her  children,  who 
had  an  immediate  right  to  receive  the  legacy,  had  not  attained  the  age  of  twenty-one. 
What  does  the  surviving  executor  do?  He  sells  the  stock,  and  the  proceeds  are  now 
in  his  hands.  For  what  purpose  1  to  pay  it  over  to  those  who  are,  in  law,  entitled  to 
receive  it.  But  was  there  any  person  named,  provided  the  children  were  not  entitled 
to  receive  it?  No  one  whatever.  Then  in  what  way  are  those  words  that  are  found 
in  the  5.5  Geo  .3  to  be  construed?  As  to  the  hardship  of  the  case,  we  having  nothing 
to  do  with  it;  the  question  is,  whether  this  duty  was  liable  to  be  paid  at  any  period 
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pi'ior  to  the  time  when  it  could  be  paid  according  to  the  bequests  of  the  will.  The 
words  are  : — "  For  every  legacy,  specific  or  pecuniary,  or  of  any  other  description,  of 
the  amount  or  value  of  201.  or  upwards,  given  by  any  will  or  testamentary  instrument 
of  any  person  who  died  before  or  on  the  5th  day  of  April,  1805,  out  of  his  or  her 
pei'sonal  or  moveable  estate,  and  which  shall  be  paid,  delivei-ed,  retained,  satisfied,  or 
discharged."  When  was  it  paid?  it  could  not  be  paid  until  now  :  it  ought  to  be  paid 
now  ;  the  [303]  gentleman  has  it  in  his  bands,  and  ought  to  pay  it  over.  When  was 
it  delivered?  Delivered,  means  the  delivery  of  the  stock,  or  something  capable  of 
being  delivered  ;  it  could  not  be  delivered  till  now,  and  now  it  must  be  paid  in  money. 
Retained  means,  where  an  individual  has  it  in  his  hands  as  executor,  or,  according  to 
the  language  of  this  case,  he  retains  it  for  the  parties,  the  legatees,  for  the  benefit  of 
those  entitled  to  receive.  Satisfied  and  discharged  means,  when  it  is  paid  ;  those 
words  are  synonymous  to  those  which  precede  them,  but  not  one  of  those  words 
could,  in  my  judgment,  be  applied  to  the  state  of  facts  that  existed  anterior  to  the 
death  of  Mrs.  Buckland.  If  that  be  so,  I  should  say,  according  to  the  true  construc- 
tion of  this  act  of  Parliament,  that  no  legacy  duty  could  attach  till  that  time  ;  and  I 
think  the  way  in  which  it  was  put,  shews  that  such  ought  to  be  the  sound  construction 
of  that  clause.  If  it  is  a  legacy  to  a  son  or  daughter,  it  is  subjected  to  a  lesser  duty 
than  that  which  attaches  upon  foreigners,  and  there  might  have  been  a  difference  in 
the  rate.  It  appears  to  me,  upon  the  fair  construction  of  the  statute,  that  that  is  the 
conclusion  at  which  the  Court  ought  to  arrive.  But  when  there  is  a  case,  that  in  my 
judgment  is  precisely  in  point,  and  certainly  not  necessarily  touched  oi'  affected  by 
the  other  case  cited,  it  does  appear  to  me,  that  we  ought  not  lightly  to  depart  from 
a  decision  already  pronounced,  and  one  in  which  I  entirely  concur. 

Vaughan,  B.  I  am  of  the  same  opinion  :  and,  after  what  has  fallen  from  the 
Lord  Chief  Baron,  and  my  brother  Hullock,  I  can  only  express  my  entire  concurrence 
in  their  judgment.  It  does  not  appear  to  me,  that  these  claims  could  be  satisfied  till 
the  event  of  Mrs.  Buckland's  death.  1  think,  upon  the  plain  letter  of  the  act,  and 
upon  the  authority  of  the  case  that  has  been  alluded  to,  that  the  construction  which 
my  learned  brothers  have  put  upon  the  enactment  is  correct. 

Verdict  for  the  Crown. 


[304]     In  the  Exchequer  Chamber. 

(In  Error  from  the  Court  of  King's  Bench.) 

Lucas,  Thompson,  Davis,  Bull,  T.  Lingham,  and  Eicke  v.  Nockells.  Saturday, 
May  17th,  1828. — Trespass  for  breaking  and  enteiing  the  plaintift's  ship,  and 
seizing  and  converting  his  goods,  the  defendant  justified  under  a  writ  of  fi.  fa.,  to 
which  the  plaintiff  replied  de  injuria  &c.  absque  residuo  causEe  and  new  assigned  : 
— Held,  that  it  was  competent  for  the  Judge  to  leave  it  to  the  Jury  to  say 
whether  the  goods  were  seized  bona  fide  under  the  execution,  or  colourably  only, 
for  a  collateral  purpose. 

[S.  C.  4  Bing.  729 ;  1  Moo.  &  P.  783 ;  in  House  of  Lords,   1  CI.  &  F.  438 ;  6   E.  E. 

980  (with  note) ;  and  7  Bli.  N.  S.  140 ;  5  E.  R.  723  (with  note).] 

Trespass  for  breaking  and  entering  the  defendant's  ship,  and  taking,  carrying 
away,  and  converting  his  goods.  The  first  count  of  the  declaration  stated,  that  the 
plaintiffs  broke  and  entered  the  defendant's  ship,  and  seized,  took,  and  carried  away 
divers  goods  (enumerating  them),  in  his  possession,  on  board  the  ship  ;  and  on  which 
he  had  a  lien  to  the  amount  of  60001.  for  freight,  due  to  him  as  owner  of  the  vessel, 
per  quod  he  was  depiived  of  his  lien,  and  lost  his  freight.  The  second  count  was  for 
seizing  and  taking  possession  of  the  ship  and  of  the  goods ;  and  the  third  was  for  the 
conversion  of  the  goods  only. 

To  this  declaration  Lucas  and  Thompson  jointly  pleaded,  first,  not  guilty ;  and 
secondl}',  justified  the  trespass  as  Sheriff' of  Middlesex;  under  a  judgment  recovered 
in  the  Court  of  King's  Bench  by  Hopley,  A.  Lingham,  and  T.  Lingham,  against  one 
Nathaniel  Thornton,  for  a  debt  of  20,0001.  and  84s.  costs,  upon  which  a  writ  of  testatum 
fieri  facias  was  sued  out,  and  directed  to  the  Sheriff  of  Middlesex,  and  indorsed  to 
levy  60001.  besides,  &c.,  which  being  delivered  to  them  as  such  Sheriff'  by  virtue 
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thereof,  and  of  a  warrant  duly  made  by  them  to  two  of  their  officers,  Davis  and  Bull, 
the  said  Davis  and  Bull,  before  the  return  of  the  writ,  entered  the  ship,  and  took  in 
execution  the  goods  and  merchandizes  mentioned  in  the  declaration,  being  the  goods 
and  merchandizes  of  the  said  Nathaniel  Thornton,  and  liable  to  be  taken  in  execution 
by  virtue  of  the  writ.  Davis,  Bull,  Lingham,  and  Eicke,  severally  pleaded — first,  not 
giiilty  ;  and  secondly,  justified  the  trespass  :  [305]  Davis  and  Bull,  as  sheriff's  officers, 
acting  under  the  writ  and  warrant ;  Lingham,  as  one  of  the  plaintifts  in  the  action, 
and  as  an  assistant  to  the  officers ;  and  Eicke  also  as  an  assistant. 

On  the  pleas  of  not  guilty  respectively,  the  defendant  joined  issue  ;  to  the  other 
pleas  replied  the  common  replication,  de  injuria  &c.  absque  residuo  causae  ;  and  new 
assigned,  that  the  plaintiffs,  at  other  times,  and  on  other  occasions,  and  for  other 
purposes  than  in  the  said  pleas  mentioned,  and  with  excessive  and  unnecessary  force 
and  violence,  broke  and  entered  the  ship  and  carried  away  the  goods.  The 
plaintiffs  respectively  joined  issue  on  these  replications,  and,  with  the  exception  of 
Lucas  and  Thompson,  who  joined  in  their  plea,  pleaded  severally  not  guilty  to  the 
new  assignment ;  on  which  pleas,  also,  issue  was  joined  by  the  defendant. 

At  the  trial  of  the  cause,  before  the  Lord  Chief  Justice  of  the  King's  Bench,  at  the 
Guildhall  Sittings,  after  Trinity  Term,  1826,  the  following  appeared  to  be  in  substance 
the  facts  of  the  case  : — The  defendant  was  the  sole  owner  of  the  ship  "  Emerald,"  in 
which  the  goods  were  seized.  On  the  8th  of  August,  1822,  a  charter  party,  was  duly 
executed  at  Port  Jackson,  New  South  Wales,  between  the  defendant,  by  his  agent 
duly  authorized  by  power  of  attorney  ;  William  Elliott,  the  master  of  the  vessel ;  and 
Nathaniel  Thornton  ;  by  which,  (after  "  reciting  a  former  charter  party,  bearing  date 
the  16th  of  April,  1821,  by  which  the  defendant,  for  the  consideration  therein  named, 
did  grant  and  let  to  freight,  and  Nathaniel  Thornton  did  hire  and  take  to  freight,  all 
the  said  ship  '  Emerald,'  for  the  term  of  one  whole  year  certain,  to  commence  on  the 
1st  day  of  May  then  next  ensuing,  and  after  that,  for  so  long  a  time  as  he  should 
require  to  perform  the  several  voyages  to  be  made  as  therein  mentioned,  with  an 
agreement  that  Nathaniel  Thornton  should  pay,  beyond  the  first  year,  at  the  rate  of 
one  guinea  per  register  ton  per  month  ;  "  and  also,  [306]  that  the  parties  had  consented 
and  agreed,  and  did  consent  and  agree  to  put  an  end  to,  and  determine  that  charter 
party,  and  to  enter  into  a  fresh  one),  the  defendant  and  William  Elliott  jointly  and 
severally  covenanted  with  Nathaniel  Thornton,  "  that  the  ship  should  be  made  ready, 
and  fitted  and  provided  in  all  respects  fitting  for  such  a  ship,  and  should  and  would 
take  on  board  all  such  goods,  stores,  and  other  articles,  as  he  the  said  Nathaniel 
Thoruton  should  tender  to  him  the  said  William  Elliott,  and  should,  with  all  convenient 
despatch,  by  the  route,  and  in  the  manner  mentioned  in  the  said  charter  party,  proceed 
with  her  cargo  to  the  port  of  London,  and,  upon  her  arrival  there,  should  make  a  true 
discharge  of  her  cargo  to  Thornton  or  his  as.signs."  And  Nathaniel  Thornton  did 
covenant  with  the  defendant  and  William  Elliott,  "  that  he,  the  said  Nathaniel  Thornton 
would,  within  ten  days  after  the  delivery  of  the  cargo  in  the  port  of  London,"  to  him 
or  his  assigns,  "pay,  or  cause  to  be  paid,  to  the  defendant,  or  to  William  Elliott,  freight 
for  the  use  of  the  said  ship,  at  and  after  the  rate  of  15s.  sterling  per  register  ton,  per 
calendar  month,  for  the  use  of  the  said  ship  from  the  1st  day  of  May  then  last  past, 
until  her  final  discharge  in  the  port  of  London." 

On  the  2d  of  December,  1822,  the  goods  in  question  were  shipped  by  Thornton, 
under  the  charter  party,  at  Van  Dieman's  Land,  for  London ;  and  Elliott,  the  master, 
signed  the  bill  of  lading,  by  which  the  cargo  was  described  as  shipped  by  Thornton,  to 
be  delivered  at  London  to  Messrs.  Hopley  &  Linghams,  or  to  their  assigns,  he  or  they 
paying  freight  for  the  goods  as  per  charter,  with  primage  and  average  accustomed. 

About  the  27th  of  June,  1823,  the  ship  with  her  cargo  arrived  in  safety  in  the 
river  Thames,  and  when  near  Gravesend,  in  the  course  of  her  voyage  to  London, 
G.  A.  Lingham  went  on  board,  inquired  about  the  cargo,  and  received  letters  from 
Thornton,  addressed  to  Messrs.  Hop[307]-ley  &  Linghams.  On  the  30th  of  the  same 
month,  G.  A.  Lingham  went  to  the  defendant's  office  in  London,  and  wished  that  the 
ship  should  go  to  I3rewer's  Quay,  but  the  defendant  insisted  that  she  should  go  into 
the  Loudon  Docks,  when,  Lingham  producing  the  ship's  manifest,  by  which  the  goods 
were  consigned  to  Messrs.  Hopley  &  Linghams,  the  defendant  consented  that  the  ship 
should  go  to  Brewer's  Quay,  if  Hopley  &  Linghams  would  pay  freight  for  the  cargo, 
according  to  the  first  charter  party  ;  but  he  afterwards  said,  that  if  they  would  agree 
to  pay  the  freight  at  the  lower  rate  mentioned  in  the  second  charter  party,  he  would 
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accept  it,  to  which  proposition  Lingham  made  no  answer.  After  the  ship  had  been 
repoi'ted  at  the  Custom  House,  the  defendant  informed  Hopley  of  that  circumstance, 
and  offei-ed  to  deliver  the  cargo  where  he  and  his  partners  pleased,  if  they  would 
agree  to  pay  the  freight ;  but  Hopley  said  he  would  give  no  promise.  Some  altercation 
then  took  place  between  the  defendant  and  Hopley,  when  the  latter  said,  "  I  will  make 
something  of  you  before  I  have  done  with  you." 

The  writ  of  testatum  fieri  facia.s,  mentioned  in  the  pleas,  was  sued  out  by  Eicke, 
as  the  attorney  of  Hopley  &  Linghams,  to  whom  Thornton  was  a  considerable  debtor, 
on  the  Sd  of  July,  1823,  and  was  delivered  to  the  sheriff  on  that  day,  who  the  same 
day  granted  a  warrant  to  Davis  and  Hull,  officers  of  the  sheriff,  who  on  the  3d  of  July 
went  to  the  ship,  and  left  a  copy  of  the  warrant  with  the  master,  who  delivered  it  to 
the  defendant.  Upon  this  the  defendant  desired  the  master  to  lock  down  the  hatches 
until  further  orders ;  and,  when  told  by  the  master  that  he  was  wrong  in  detaining 
the  cargo,  as  the  freight  was  not  due  until  ten  days  after  the  delivery,  said  "  he  would 
Ije  damned  if  he  cared."  On  the  following  day,  the  officers,  accompanied  by  Eicke 
and  Gr.  A.  Lingham,  again  went  on  boaid  the  ship;  when  Davis  produced  the  warrant 
to  the  defendant,  who  protested  against  their  proceedings,  and  [308]  required  them 
to  leave  the  ship ;  notwithstanding  which  they  broke  open  the  hatches  which  had  been 
closed  to  prevent  the  officers  from  taking  the  cargo,  and  proceeded  to  unload  the 
cargo,  which  they  continued  to  do  until  the  17th  ;  by  which  day  the  whole  was 
discharged. 

On  the  1th  of  July,  Hopley  &  Linghams  presented  a  memorial  in  writing  to  the 
Commissioners  of  the  Customs,  in  the  following  terms  : — 

"4th  July,  1823. 

"Honourable  Sirs, — We  have  on  board  the  ship  'Emerald,' Captain  W.  Elliott, 
from  New  South  Wales,  two  hundred  and  sixty  casks  train  oil,  which  we  have  paid 
duty  on  and  are  desirous  of  landing  at  the  legal  quays.  The  vessel  is  appointed  for 
the  London  Docks,  but  having  no  compellable  goods  on  board,  we  hope  your  honours 
will  be  pleased  to  direct  officers  to  be  appointed  to  the  legal  quays  also. 
"  We  remain  very  respectfully,  honouiable  Sirs, 

"  For  Hopley  &  Linghams, 
"  E.  Nelme." 

On  the  same  day,  the  master  of  the  vessel  made  two  separate  affidavits,  that  the 
cargo,  specifying  it,  was  British  pioperty  ;  and  upon  the  same  papers,  "  T.  Lingham, 
for  self  &  Co.,  importers,"  deposed  to  the  same  effect. 

The  auction  duty  not  being  payable  upon  the  first  sale  by  the  importer  of  oil, 
Hopley  &  Linghams,  on  the  7th  of  August,  1823,  annexed  to  a  catalogue  for  sale  by 
public  auction  of  the  oil,  part  of  the  cargo,  the  following  certificate  : — 

"London,  7th  August,  1823. 

"This  is  to  certify,  that  the  undermentioned  lots  included  in  Messieurs  Ay^^in  & 
Co.'s  public  i-ale  this  day  at  Garraway's  Cofl'ee  House,  have  been  imported  within  twelve 
months  fiom  this  date,  and  have  not  been  previously  sold  or  parted  with  ;  and  that 
this  is  the  fii'st  sale  thereof." 

[309]  They  also  addressed  the  following  note  to  the  auctioneer:^ 

"London,  7th  August,  1823. 
"We  appoint  you  to  buy  for  our  account,  this  day,  at  Messieurs  Aylwin  and  Co.'s 
public  sale,  the  following  goods,  at  the  prices  annexed,  being  our  property." 

This  and  the  former  instrument  was  concluded  by  a  description  of  the  cargo,  and 
was  signed  "  Hopley  &  Linghams."  Both  these  instruments  were  left  by  Hopley  & 
Linghams  at  the  Excise  Office,  and  the  cargo  was  put  up  to  sale  by  auction,  under 
their  diiection,  on  the  7th  of  August.  The  Sheriff  was  indemnified  by  Hopley  & 
Linghams  It  was  proved  that  Davis  had  said,  that  the  sale  of  the  caigo  taken  out  of 
the  ship  had  produced  19-501. 

The  Lord  Chief  Justice,  after  detailing  the  evidence  adduced  on  both  sides,  stated 
to  the  Jury,  that  he  was  of  opinion  that  the  possession  of  the  ship  remained  in  the 
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defendant,  and  that  the  question  for  their  consideration  was,  whether  the  goods  were 
really  and  bona  fide  taken  by  virtue  of  the  writ  of  execution  ;  for,  if  they  were,  the 
verdict  ought  to  be  for  the  plaintiffs  :  or  whether  the  execution  was  had  recourse  to 
merely  to  enable  the  plaintiff  Linghara  and  his  partners,  who  were  the  consignees,  to 
take  the  goods,  and  so  get  possession  of  them,  and  land  them  as  importers,  without 
subjecting  themselves  to  the  claim  or  question  that  might  have  arisen,  if  they  had 
accepted  them  under  the  bill  of  lading,  in  which  latter  case  the  verdict  ought  to  be 
for  the  defendants. 

Whereupon  the  counsel,  on  the  part  of  the  plaintiffs  interposed  and  objected — 
first,  that  the  question  so  proposed  by  the  Chief  Justice,  for  the  consideration  of  the 
Jury,  was  not  open  for  their  consideration  upon  the  pleadings  in  the  cause  ;  for  if 
there  was  ground  for  imputing  fraud,  it  ought  to  have  been  specially  replied ;  and, 
secondly,  that  none  of  the  counts  mentioned  in  the  declaration  had  been  proved,  and 
the  Chief  Justice  ought  [310]  to  direct  and  charge  the  Jury,  upon  the  evidence  pro- 
duced, that  the  possession  of  the  ship  was  not,  at  the  time  of  entering  of  the  same  by 
the  plaintiffs,  by  law,  vested  in  the  defendant ;  and  that  the  defendant  had  no  lien  on 
the  goods  ;  and,  consequently,  that  the  defendant  was  not  competent  to  maintain  the 
action.  Upon  these  objections  a  bill  of  exceptions  was  tendered  to  and  sealed  by  the 
Chief  Justice  ;  and  the  Jury  gave  their  verdict  for  the  defendant  upon  all  the  issues, 
with  19501.  damages. 

The  questions  propounded  for  the  opinion  of  the  Court  were — 

1.  Whether  the  defendant  had,  notwithstanding  the  charter  party,  sufficient  posses- 
sion of  the  ship,  whereon  to  maintain  an  action  of  trespass? 

2.  Whether  he  had  a  lien  on  the  goods  seized,  in  respect  of  which  he  could  sue  in 
trespass  for  an  illegal  seizure  of  them  I 

3.  Whether  it  was  competent  for  the  Chief  Justice  to  leave  to  the  Jury  whether 
the  goods  were  bona  fide  taken  under  the  writ  of  execution,  or  whether  that  was 
resorted  to  as  a  colour  for  taking  them,  not  for  the  purpose  of  effecting  a  levy  under 
and  by  virtue  of  the  execution,  but  with  a  view  to  land  them  without  subjecting  the 
plaintiffs,  Hopley  &  Linghams,  to  the  claim  of  the  defendant  for  freight. 

Pollock,  F.,  for  the  plaintiff  in  error.  Although  the  authorities  are  not  uniform 
upon  the  subject,  and,  under  the  old  cases  {James  v.  Jones  (3  Esp.  27),  Frazcr  v.  Marsh 
(13  East,  238),  rrihiti/  Umse  v.  Clark  (4  M.  &  S.  288),  HuUon  v.  Bragg  (2  Marsh.  339. 
7  Taunt.  14),  Parish  v.  Crawftmi  (2  Str.  1251)),  it  might  be  contended  that  the  defen- 
dant had  divested  himself  of  the  possession  of  the  ship  by  [311]  means  of  the  charter 
party,  yet  the  result  of  the  modern  decisions,  which  stand  unimpugned,  is  that,  not- 
withstanding the  charter  party,  the  defendant  has  sufficient  possession  of  the  ship, 
whereon  to  maintain  trespass  against  wrong-doers  for  nominal  damages ;  Saville  v. 
Campimi  (2  B.  &  Aid.  503),  Christie  v.  Lewis  (5  B.  Moore,  211.  2  B.  &  B.  410) ;  and 
that  point  may  therefore  be  conceded  to  the  defendant. 

After  the  concession  of  the  first  point,  the  question  of  lien  can  apply  only  to  the 
amount  of  damages.  By  the  terms  of  the  charter  party  the  freight  was  not  payable 
until  ten  days  after  the  delivery  of  the  goods.  Now,  although  where  there  is  no 
express  stipulation,  the  owner  of  the  vessel  has  a  lien  upon  the  cargo,  a  dealing  on 
credit  is  destructive  of  that  right.  Thus,  in  the  case  of  liaitt  v.  Mitchell  (4  Camp.  146), 
where  a  shipwright  in  the  Thames  had  taken  a  ship  into  his  dock  to  be  repaired, 
without  any  express  agreement  for  immediate  payment,  credit  being  given  in  such 
cases  by  the  usage  of  the  trade.  Lord  EUenborough  held,  that  the  shipwright  had  no 
lien.  A  lien  may  be  extended,  or  wholly  excluded,  by  particular  contract,  or  special 
circumstances  (Ab.  Ship.  171). 

The  judgment,  the  writ,  the  warrant,  and  the  property  of  the  goods  in  Thornton, 
are  admitted.  These  justified  the  plaintiffs  in  what  they  did,  and  it  was  not  com- 
petent for  the  Jury  to  find  that  the  proceeding  was  adopted  for  other  and  collateral 
purposes,  than  the  satisfaction  of  the  debt.  Armed  with  a  legal  authority  to  seize  the 
goods  of  Thornton,  they  must  be  presumed  to  have  done  so  in  the  pursuit  of  their 
legal  right,  and  cannot,  by  the  capricious  finding  of  a  Jury,  be  made  trespassers  by  so 
doing.  Motives  cannot  be  traversed  ;  the  province  of  the  Jury  is  to  deal  with  facts, 
not  with  intentions  ;  and  even  had  the  [312]  plaintiffs  expressly  avowed,  at  the  time, 
motives  for  the  seizure  other  than  the  execution  of  the  writ,  their  proceedings  »"'' 
the  writ  would  be  justified  by  the  writ;  for,  having  a  legal  justification  for  ^ 
did,  their  declarations  would  be  immaterial.     In  Crowther  v.  Ramshottoin  (7  T.\ 
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it  was  decided,  that  in  trespass  for  breaking  and  entering  the  plaintiflF's  close,  and 
takint'  his  goods,  the  defendant  may  justify  under  a  sufficient  legal  process,  if  he  had 
it  in  fact  at  the  time,  although  he  declared  at  the  time  that  he  entered  for  another 
cause.  That  was  an  action  of  trespass,  for  taking  three  cows  of  the  plaintiff,  keeping 
them  four  days,  and  converting  them  to  the  defendant's  use ;  the  defendants  justified 
under  a  justicies,  to  compel  the  plaintiff's  appearance  in  the  County  Court,  the  cattle 
havint;  been  re-delivered  to  him  when  his  appearance  was  entered  ;  and  the  plaintiff 
replied  de  injuria  absque  residuo  causse ;  on  which  issue  was  joined.  It  was  proved 
at  the  trial  to  be  the  practice  of  the  County  Court  to  attach  the  party,  in  order  to 
compel  an  appearance  by  any  small  chattel,  and  to  return  it  upon  the  payment  of 
•2s.  4d.,  which  was  considered  to  be  an  appearance,  and  entered  as  such.  It  appeared 
also,  that  when  the  cows  were  seized,  Kamsbottom  said  he  was  a  Sheiift's  officer,  and 
was  come  for  the  cows,  for  71.  debt,  and  51.  costs  :  and  although  the  usual  fee  of 
2s.  6d.  was  tendered  to  the  defendant  the  same  day,  and  the  restoration  of  the  cows 
demanded,  they  were  kept  for  four  days.  Upon  this  evidence,  it  was  left  to  the  Jury 
to  say,  whether  the  defendants  entered  for  the  mere  purpose  of  compelling  an  appear- 
ance, or  whether  for  the  purpose  of  compelling  the  plaintiff'  to  pay  the  debt  and  costs. 
Upon  a  motion  for  a  new  trial.  Lord  Keuyon  said — 'I  never  understood  that  a  man 
was  obliged  to  justify  a  distress  for  the  cause  which  he  happened  to  assign  at  the 
time  it  was  made.  If  he  can  shew  that  he  had  a  [313]  legal  justification  for  what  he 
did,  that  is  sufficient.  A  man  may  distrain  for  rent,  and  avow  for  heriot  service.  Xow, 
here,  it  appears,  that  the  defendants  were  justified  under  the  process  of  the  County 
Court,  in  entering  upon  the  plaintiff',  and  taking  his  goods,  in  order  to  compel  an 
appearance;  and  therefore  the  question  ought  not  to  have  been  left  to  the  Jury  to 
say  whether  they  entered  for  that,  or  some  other  cause."  A  further  authority  upon 
this  subject  is  to  be  found  in  Ex  parte  Wilbran  (5  Mad.  1).  That  was  an  applica- 
tion to  supersede  a  commission,  upon  the  alleged  ground,  that  it  had  been  made  use 
of  for  the  purpose  of  dissolving  a  partnership,  so  far  as  respected  the  petitioner. 
"  A  commission,"  observed  the  Vice  Chancellor,  "is,  in  a  qualified  sense,  a  legal  right, 
like  an  action  :  and  Courts  of  justice  have  no  concern  with  the  motives  of  parties  who 
assert  a  legal  right."  But  the  case  of  Dr.  Groenvelt  v.  The  College  of  Fliijdciiins  (12  Mod. 
386)  is  precisely  in  point.  In  trespass  against  J.  S.  for  an  assault,  and  wounding  and 
false  imprisonment,  the  defendant,  as  to  the  force  and  arms,  and  wounding,  pleaded 
not  guilty  ;  and  as  to  the  residue  of  the  trespass,  he  justified  it  under  the  authority 
of  the  censors  of  the  college  for  malpractice  by  the  plaintitt'  in  his  profession  of  a 
physician.  The  plaintiff"  replied,  that  the  defendant  de  injuria  &c.  made  the  assault, 
absque  hoc  that  he  did  it  by  the  authority  set  forth  in  the  plea  ;  and,  upon  demurrer, 
the  replication  was  held  ill :  and  Holt,  C.  J.  said — "suppose  one  has  a  legal  and  an 
illegal  warrant,  and  arrest  by  virtue  of  the  illegal  warrant,  yet  he  may  justify  by 
viitue  of  the  legal  one,  for  it  is  not  what  he  declares,  but  the  authority  which  he  has, 
is  his  justification"  (see  Judgment  of  Lawrence,  J.,  7  T.  K.  658).  The  former  cases 
shew,  that  the  motive  cannot  be  left  to  the  Jury ;  this  establishes,  that,  where  the 
justification  is  legal,  the  intentions  cannot  be  traversed  in  pleading.  A  further  auth- 
[314]-ority,  if  it  l)e  necessary,  upon  this  point,  may  be  found  in  the  case  of  Baker  v. 
Butler  (.3  liep.  26),  in  which  it  was  resolved,  "that  if  a  man  take  a  distress  for  one 
thing,  yet,  when  he  comes  into  a  Court  of  record,  he  may  avow  for  what  thing  he 
pleases."  From  these  authorities  it  is  clear,  that  the  motives  of  one  acting  under  a 
legal  right  can  in  no  shape  be  questioned,  even  though  at  the  time  he  declare  that 
he  acts  alio  intuitu.  There  is  a  great  distinction  between  rights  derived  from  law, 
and  those  founded  on  contract  or  agreement.  The  motives  actuating  the  pursuit  of 
the  latter,  may  be  inquired  into,  but  upon  no  principle  can  legal  rights  be  questioned. 
If  the  authority  exist,  and  the  facts  necessary  to  give  it  validity  concur,  they  are 
essentially  bound  together,  and  the  motive  cannot  be  called  in  question.  A  virtute 
cujus  cannot  be  traversed,  so  neither  can  the  purpose ;  nor,  which  is  the  same  in  effect, 
can  it  be  submitted  to  the  consideration  of  the  Jury.  Can  it  be  said  to  the  Sheriff 
and  his  officers,  that  they  acted  colorably  under  a  writ  which  they  were  bound  to 
obey'?  This  principle  is  recognized  in  various  instances  of  ordinai'y  occuirence.  Is 
a  debt  due  to  a  man — he  may  recover  it  by  action.  Is  it  be  of  a  bailable  amount, 
he  may  arrest  his  debtor.  In  neither  case  can  he  be  said  to  be  actuated  by  malice  ; 
he  is  protected  by  his  legal  right,  and  his  object  cannot  be  questioned.  If  an  offence 
committed — the  offender  may  be  prosecuted.     The  basest  motives  may  actuate  the 
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prosecutor,  but  the  law  cannot  take  notice  of  it ;  the  legal  right  exists,  and  the  object 
cannot  be  inquired  into.  A  contrary  doctrine  would  paralyse  the  whole  power  of  the 
laws,  and  be  pregnant  with  mischief,  as  regards  both  civil  and  criminal  liability.  If 
trespass  can  be  maintained  in  such  eases,  so  may  conspii-acy.  And  however  piu-e  the 
motives,  and  strong  the  authority,  the  conduct  of  him  who  barely  pursues  his  legal 
right  may  be  called  in  question. 

[315]  Campbell,  for  the  defendant  in  error.  It  being  admitted  that  the  defendant 
was  ill  the  possession  of  the  ship,  the  question  of  lien  becomes  immaterial,  and  does 
not  affect  the  right  of  action.  A  carrier  may,  in  respect  of  his  special  property  in 
goods  entrusted  to  him,  maintain  trespass  or  trover  in  respect  of  them,  and  if  they 
be  stolen,  may  lay  the  property'  in  himself.  But  the  objection  is  not  open  to  the 
plaintifl's  upon  the  exceptions  pointed  by  the  bill,  and  was  not  even  suggested  at 
the  trial. 

The  exception  taken  is,  not  that  under  no  circumstances  could  this  question  be 
submitted  to  the  Jury,  but  that  it  was  not  competent,  upon  these  pleadings,  for  the 
Jury  to  consider  the  question  of  fraud,  which  ought  to  have  been  specially  replied. 
The  plaintiffs  cannot  depart  from  the  exception  pointed  by  their  bill.  At  common  law, 
no  bill  of  exceptions  could  be  tendered  :  the  only  remedy,  if  the  verdict  was  wrong, 
was  by  application  to  the  Court,  or  by  attaint.  The  bill  of  exceptions  was  first  intro- 
duced by  the  statute  of  Westminster  "2,  by  which  the  party  is  to  produce  the  exception 
in  writing,  upon  which  the  judgment  of  the  Court  is  to  proceed.  Both  the  special 
replication,  and  the  new  assignment,  are  a  complete  answer  to  this  exception. 
Under  the  former,  the  Jury  might  investigate  the  facts,  though  not  the  intentions 
of  the  party;  and,  as  it  alleges  that  the  trespass  was  committed  by  the  plaintiffs  of 
their  own  wrong,  without  the  residue  of  the  cause,  which  includes  the  writ,  it  was 
competent  for  the  Chief  Justice  to  leave  for  their  consideration — whether  the  seizure 
was  bona  fide,  or  colorable  only,  to  enable  the  plaintiff's  to  get  the  goods,  and  land 
them  as  importers,  without  subjecting  themselves  to  the  claim  or  question  that  might 
have  arisen  if  they  had  accepted  them  under  the  bill  of  lading.  But  the  new  assign- 
ment is  also  a  complete  answer  to  this  exception.  It  is,  in  effect,  a  special  replication  ; 
and,  admitting  the  judgment,  the  writ,  [316]  the  warrant,  and  the  property  in 
Thornton,  alleges  that  the  plaintiff's  did  not  enter  under  that  authority,  but  for  other 
and  different  purposes;  by  pleading  not  guilty  to  which,  that  allegation  is  denied. 
This  wa«  not  a  traverse  of  motive  or  intention,  but  of  fact.  In  no  other  shape  could 
the  question  have  been  raised,  if  it  were  possible  to  raise  it,  which  is  not  denied  bj' 
the  bill  of  exceptions.  But,  even  should  the  plaintiffs  be  permitted  to  depart  from 
their  exception,  where  process  of  law  is  converted  into  an  engine  of  fraud,  the  Courts 
are  not  prevented  from  inquiring  into  it.  In  that  view  of  the  case  also,  the  exception 
is  answered  by  the  evidence.  Had  this  been  a  fair  and  bona  fide  transaction,  the 
plaintiffs  would  have  proceeded  to  levy  the  debt,  and  to  have  obtained  the  best  price 
for  the  creditor,  by  the  sale  of  the  goods.  By  acting  otheiwise,  they  aff'ord  abundant 
evidence  of  fraud  and  collusion,  with  which  the  Sheriff  is  identified,  by  accepting  an 
indemnit}'.  Undoubtedly,  the  plaintiff's  had  the  writ,  and  might  have  proceeded 
under  it ;  but  it  is  a  question  for  the  Jury,  to  be  determined  by  the  evidence,  whether 
they  did  so  proceed.  Could  it  have  been  contended  that  the  goods  were  seized  under 
the  writ,  if  they  had  been  thrown  into  the  river ;  or,  being  eatables,  bad  been  con- 
sumed ?  .And  yet  the  question  in  this  case  is  identically  the  same ;  for  the  goods  arc 
transferred  to  Hopley  &  Linghams,  not  as  purchaseis  under  the  fieri  facias,  but  as 
importers,  a  result  altogether  collateral  to  the  object  of  the  writ.  It  is  clear  that  the 
cases,  throughout,  is  a  palpable  fraud,  to  enable  the  parties  to  elude  the  defendant's 
claim  for  freight,  under  color  of  taking  the  goods  in  execution.  The  cases  cited  are 
disting'ashable  from  the  present,  for,  in  all,  the  parties  acted  bona  fide  under  the 
legal  process.  Crowtherv.  liamsholiom  is  precisely  the  converse  of  this  :  there  the  party 
declared  that  he  was  not  acting  under  the  warrant,  here  the  plaintiff's  profess  to  do  so  : 
but  that  ease  [317]  can  only  establish  that  a  man  is  justified,  if  he  do  no  more  than 
that  for  which  he  has  a  legal  warrant,  and  is  not  referable  to  this  case,  where  the 
plaintiffs  have  clearly  acted  alio  intuitu. 

Pollock,  F.,  in  reply.  The  question  of  lien  is  merely  presented  for  the  purpose  of 
shewing,  that  the  goods  remained  in  Thornton,  and  that  the  defendant  had  not  such 
a  property  in  them  as  to  prevent  them  from  being  taken  in  execution.  He  had  clearly 
a  right  to  his  freight  from   the  charterer ;  Moor.iom  v.  Kymer  (2  M.  &  S.  303) ;  but  it 
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w;is  doubtful  whether,  as  against  Hopley  &  Linghams,  he  had  anj'  claim  :  and  it  was 
so  put  by  the  Chief  Justice,  who  stated,  that  they  seized  the  goods  for  the  purpose 
of  avoiding  the  claim  or  question  which  might  aiise  for  freight.  If  process  be  abused, 
the  proper  course  is  to  apply  to  the  Court  for  redress,  but  the  motive  of  the  party  who 
acted  under  it  cannot  be  questioned.  Having  a  legal  authority,  he  must  be  presumed 
to  have  acted  under  it,  and  however  his  subsequent  conduct  may  call  for  reprehension, 
he  cannot  be  made  a  trespasser.  If  Hopley  &  Linghams,  by  their  subsequent  con- 
duct, held  themselves  forth  as  importers,  why  not  sue  them  for  the  freight.  It 
is  clear  that  they  ai'e  not  trespassers,  for  the  irregularity  of  handing  the  goods  over 
to  them  without  the  formality  of  a  sale,  will  not  affect  their  justification  under  the 
writ.  The  Sheriff  cannot  be  affected  by  receiving  an  indemnity  ;  in  some  counties 
indemnities  are  always  given  as  of  course.  It  is  said  that  the  form  of  the  exception 
precludes  this  objection.  The  scope  of  it  is  this,  where  fraud  can  be  replied,  there 
only  can  it  be  left  to  the  Jury.  Fraud  may  be  set  up  as  against  original  proceedings, 
but  not  to  executions  founded  upon  them. 

Cur.  adv.  vult. 

[318]  Best,  ]j.  C.  J.  now  delivered  the  judgment  of  the  Court.  The  bill  of  excep- 
tions i-aises  three  questions  for  our  decision — first,  was  it  competent  to  the  Chief 
Justice,  on  the  pleadings  in  this  cause,  to  leave  it  to  the  Jury  to  say,  whether  the 
goods  were  I'eally  and  bona  fide  taken  by  virtue  of  the  writ  of  execution  ;  or  whether 
the  execution  was  had  recourse  to  merely  as  a  colour  to  enable  the  defendants,  Hopley 
&  Linghams,  to  get  possession  of,  and  land  the  goods  as  importers,  without  subjecting 
themselves  to  the  claim  that  might  have  arisen  if  they  had  accepted  them  under  the 
bill  of  lading.  (Secondly,  whether  the  plaintiti'  had  such  a  possession  of  the  ship  as 
would  enable  him  to  maintain  trespass.  Thirdly,  whether  the  plaintiff'  had  any  lieu  on 
the  goods  for  the  freight  due  for  bringing  them  from  Van  Dieman's  Land  to  London. 

The  Counsel  for  the  plaintiffs  in  error  very  properly  declined  arguing  the  second 
question. 

The  chaiter  party,  by  which  the  ship  was  let  to  freight,  contained  no  terms  con- 
veying to  the  charterer  the  possession  of  the  ship.  It  was  a  covenant  that  the  master 
would  bring  in  her  all  the  goods  that  she  was  capable  of  carrying.  As  the  freight 
was,  by  the  bill  of  lading,  made  payable  according  to  the  terms  of  the  charter  party, 
and  as  by  the  charter  party  no  freight  was  due  until  ten  days  after  the  delivery  of  tlae 
cargo,  we  think  that  the  defendant  had  not  a  lien  on  the  cargo  for  the  freight.  But 
although  the  defendant  had  no  lien,  and  although  Hopley  &  Linghams  were  entitled 
to  have  the  cargo  delivered  to  them  under  the  bill  of  lading,  yet  they  had  no  right 
to  take  it  by  force,  without  producing  the  bill  of  lading,  and  so  avoid  acceding  to  the- 
condition  on  which  the  cargo  could  be  claimed  under  the  bill  of  lading,  namely,  that 
of  becoming  responsible  for  the  payment  of  the  freight,  accoiding  to  the  terms  of 
the  charter  party.  The  special  property  which  the  defendant  had  in  the  cargo  was 
sufficient  to  support  an  action  of  trespass  against  those  who  took  it  flora  him  without 
authority  from  the  owner. 

[319]  The  circumstance  of  the  defendant  having  no  lien  could  only  operate  in 
reduction  of  damages;  and  this  was  not  the  ground  on  which  the  Chief  Justice's 
direction  was  excepted  to.  But  the  want  of  lien  in  the  defendant,  as  the  fieight  here 
would  become  due  from  Hopley  &  Linghams  in  ten  days  after  they  had  taken  the 
cargo,  if  they  had  claimed  it  under  the  bill  of  lading,  could  not  have  such  an  effect 
on  the  amount  of  damages,  as  to  render  it  proper  to  send  the  case  to  another  trial. 

The  exception  on  which  the  first  question  is  raised,  was  applied  to  the  pleadings 
in  the  cause  ;  but  the  Coutisel  for  the  plaiutills  in  error  has  insisted  in  his  argnment 
before  this  Court,  that,  as  they  had  a  writ  which  would  justify  their  entering  the  ship 
and  taking  the  cargo,  it  would  not  have  been  competent  for  the  Chief  Justice,  what- 
ever pleadings  had  been  on  the  record,  to  direct  the  Jury  to  inquire,  whether  they 
did  the  act  complained  of  under  the  authority  given  to  them  by  that  writ.  In  other 
words,  that  the  plaintiffs,  having  authority  to  do  what  they  did,  that  authority  will 
protect  them,  although  they  did  not  act  under  it.  Perhaps,  if  the  wi-it  had  given  them 
authority  to  do  all  that  they  did,  we  could  not,  without  over-ruling  some  decided 
cases,  hold  that  the  Jiuy  might  inquire  whether  or  not  they  were  acting  under  the 
writ.  But  it  will  be  found,  that  the  writ  ot  execution  did  not  justify  the  conduct  of 
the  plaintiffs.  This  writ,  therefore,  could  not  protect  them.  The  action  was  main- 
tainable whether  they  entered  the  ship  under  the  authority  of  the  writ  or  not,  if  the 
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writ  did  not  justify  them  in  disposing  of  the  cargo  in  the  manner  in  which  it  was 
disposed  of  by  them.  Although  they  did  enter  the  ship  under  the  writ,  yet,  if 
they  dealt  with  the  cargo  in  a  diflerent  manner  from  that  in  which  the  writ  required 
them  to  deal  with  it,  they  made  then:selves  trespassers  ab  initio.  Reason,  as  well  as 
law,  says  that  a  party  who  abuses  an  authority,  shall  not  protect  himself  by  it.  In 
the  case  of  Dye  v.  Leathenlale  ct  [320]  Simpson  (3  Wils.  20),  the  plaintiff  complained 
that  the  defendants  took  a  certain  hog,  drove  it  away,  and  converted  it  to  their  own 
use.  The  defendants  justified,  that  they  took  the  hog  damage  feasant,  and  impounded 
it.  The  plaintif}'  replied,  that  after  taking  and  impounding  the  hog,  the  defendants 
converted  it  to  their  own  use.  The  Court  held  the  replication  good,  because,  when 
the  defendants  had  shewn  that  the  taking  and  impounding  were  lawful,  it  became 
necessary  to  rea.ssert  the  disposing  and  converting  to  their  own  use  ;  for,  by  this  the 
Judges  saj%  the  defendants  made  themselves  trespassers  ab  initio.  In  Beed  v.  Harrison 
(2  W.  Bl.  1218),  which  was  an  action  of  trespass  for  taking  goods,  the  defendants 
justified  under  an  attachment  ;  but  it  appearing  on  the  plea,  that  they  continued  in 
possession  of  the  plaintiffs  premises  from  the  I7th  day  of  July,  1775,  to  the  10th 
day  of  January,  1776,  the  Court  said,  that  by  not  removing  the  goods,  and  by  con- 
tinuing so  long  on  the  plaintiff's  premises,  although  they  entered  under  the  writ  of 
attachment,  they  had  made  themselves  trespassers  ab  initio.  So,  in  the  present  case, 
if  the  plaiutifts  had  a  writ  that  would  have  justified  them  in  entering  the  ship,  seizing 
the  cargo,  and  selling  it  to  raise  the  money  to  pay  the  debt,  to  levy  the  amount  for 
which  the  execution  was  sued,  yet,  if  they  did  not  deal  with  the  property  according 
to  the  exigency  of  such  a  writ,  but  in  a  diflerent  manner,  and  thereby  occasioned  an 
injury  to  the  defendant,  he  might  with  right  say,  it  is  true  that  you  had  a  writ,  but 
you  did  not  do  what  that  writ  commanded  you,  but  dealt  with  the  goods  in  a  manner 
very  diflerent  from  that  which  the  writ  directed,  and  therefore  you  are  trespassers. 
This  he  has  said  by  traversing  all  the  pleas,  except  the  judgment  and  the  writ.  By 
his  new  assignment  he  says — although  you  had  a  writ,  you  did  not  enter  the  ship 
under  it.  Upon  these  pleadings,  it  was  for  the  Jury  to  inquire  whether  [321]  plaintiffs 
were  acting  under  the  writ,  or  whether  they  obtained  the  writ  to  give  a  false  colour  to 
their  conduct. 

It  has  been  argued  before  us,  that  motives  are  not  examinable,  and  that  the 
allegation  in  pleas  of  virtute  cujus  is  not  traversable.  If  a  man  do  that  which  he 
is  justified  in  doing,  and  no  more,  the  law,  in  many  cases,  will  not  permit  his  motives 
to  be  inquired  into,  as,  if  he  have  a  right  to  prosecute  for  a  crime,  or  to  arrest  for 
a  debt,  there  can  be  no  inquiry  with  what  motives  these  acts  were  done ;  but  if  he 
do  more  than  as  a  piosecutor  or  creditor  he  have  a  right  to  do,  he  will  not  be  justified, 
and  it  becomes  proper  to  inquire  whether  the  prosecution  and  arresting  were  not 
mere  pretences.  Such  an  inquiry  is  material  for  the  purpose  of  getting  at  the  real 
nature  of  the  transaction,  and  enabling  a  Jury  to  award  proper  damages.  The  virtute 
cujus  is  sometimes  a  mere  inference  of  law,  as  what  is  the  meaning  of  a  writ,  or  the 
extent  of  authority  given  by  it.  In  such  cases  a  question  of  law  is  raised,  and  there 
can  be  no  traverse,  for  that  withdraws  the  consideration  of  law  from  the  Judges,  and 
presents  it  to  the  Jury.  But  the  virtute  cujus  sometimes  raises  a  mixed  question  of 
law  and  fact,  and  where  this  is  the  case,  there  may  be  a  traverse,  for  that  is  the  only 
mode  by  which  the  facts  are  to  be  settled,  on  which  the  law  depends.  In  Beal  v. 
Simpson  (1  Lord  Raym.  410),  Mr.  Justice  Powell  .says,  "When  a  matter  of  law  is  only 
comprised  in  a  ^artute  cujus,  then  it  is  not  traversable,  but  matter  of  fact  in  the  virtute 
cujus  is  traversable.  Lord  Chief  Justice  Treby  differed  from  Mr.  Justice  Powell  on 
this  point,  and  said,  "  by  virtue  of  the  writ,  means  by  authority  of  the  writ  by  an 
operation  of  law  on  the  writ,  without  any  ingredient  or  mixture  of  matter  of  fact." 
The  other  Judges  agreed  with  Mr.  Justice  Powell,  and  said,  when  the  virtute  cujus  is 
mixed  with  fact,  it  may  be  traversed.  It  appears  from  1  Williams's  Saunders  (page  23), 
that  virtute  cujus  may  be  traversed,  and  he  refers,  in  support  of  this  opinion,  to 
Hobart  (p.  52,  and  19  Hen.  6,  14,  20).  The  learn-[322]-ed  editor,  Mr.  Serjeant 
Williams,  says,  "  when  the  words  ^artute,  prsetextu,  per  quod,  &e.,  introduce  a  conse- 
quence from  the  preceding  matter,  they  are  not  traversable  ;  but  that  matter  of  law 
connected  with  fact,  or  rather  matter  of  right  resulting  from  facts,  is  traversable.  In 
Tlie  Grocers'  Company  v.  I'he  Archbishop  of  L'anterhury  (3  Wils.  234),  Lord  Chief  Justice 
De  Grey  says,  in  giving  the  judgment  of  the  Court,  "  law  connected  with  fact  is 
clearly  traversable." 


942  LUCAS    V.  NOCKELLS  2  Y.  &  J.  323. 

In  this  case,  the  defendant  does  not,  by  his  replication  and  new  assignment,  deny 
the  motive  with  which  the  writ  of  execution  was  executed,  or  raise  any  question  as 
to  the  import  of  the  writ ;  but  he  says,  although  you  had  a  writ,  you  did  not  use  it, 
you  did  not  enter  under  the  writ ;  and  I  deny  what  you  have  asserted  in  your  plea, 
that  you  the  Sheriff  sold  the  goods,  and  levied  the  debt  by  such  sale,  and  paid  the 
money  so  levied  to  the  other  defendants,  who  caused  the  writ  to  be  issued.     On  the 
contrary,  he  sa\s,  the  ])laintiffs,  Hopley  &  I.inghams,  took  the  goods  as  indorsees  of 
the  bill  of  lading,  and  they  have  made  the  Sheriff  their  instrument  to  give  the  trans- 
action the  colour  of  an  execution,  that  they  might  get  the  goods  without  paying  the 
freight,  and  oblige  the  defendant  to  seek  his  remedy  against  a  charterer,  who  may  be 
out  of  the  reach  of  our  law,  or  may  be  insolvent.     These  are  facts.     These  were  to  be 
submitted  to  the  Jury,  not  with  what  motives  the  writ  was  executed,  but  whether  it 
was  executed.     It  is  not  necessary  for  us  to  decide  what  would  have  been  the  effect 
of  the  defendant's  claim  for  freight,  if  the  goods  had  been  sold  under  the  execution. 
If  they  were  not  taken  and  sold  under  the  execution,  he  has  a  right  to  take  advantage 
of  it,  and  to  obtain  from  the  plaintiffs  the  freight  which  is  justly  due  from  them  to 
the  defendant.     In  this   case,  the  defendant  complains  that  the    plaintiffs   took  his 
goods  and  converted  and  disposed  of  them  to  their  own  use.     The  plaintiffs  say,  that 
Hopley  [323]  &  l^inghams  had  a  judgment  against  the  consignor  and  owner  of  the 
goods  ;  that  on  that  judgment  they  issued  a  writ  of  testatum  fieri  facias,  by  which 
the  plaintiti's,  the  Sheriff',  were  commanded,  that  of  the  goods  of  the  consignor  they 
should  cause  to  be  levied  the  debt  and  damages  due  under  the  judgment,  and  have 
the  money,  so  levied,  before  our  lord  the  King  at  Westminster  ;  that  the  Sheriff'  made 
the  warrant  under  that  writ  to  the  plaintiffs,  the  officers ;  that  they  entered  and  took 
the  goods  in  execution  ;  that  the  Sheriff  sold  them,  and  by  the  sale  levied  19.501.  ; 
and  that  they  paid  the  19.501.  to  Hopley  &  Linghams  in  part  satisfaction  of  their 
debt.     The  substance  of  the  replication  is,  although  it  is  true  there  was  such  a  judg- 
ment as  is  pleaded,  although  a  writ  was  sued  out,  yet  the  plaintiff's  did  not  enter  the 
ship  to  execute  that  writ :  they  did  not  proceed  to  sell  the  goods,  as  they  say  they 
did  ;  they  did  not  levy  the  money  and  pay  it  to  the  defendants,  Hopley  &  Linghams, 
but  the  goods  were  taken  under  another  authority,  and  for  a  purpose  different  from 
that  of  levying  the  money  due  to  the  judgment  creditors.     In  the  new  assignment 
the  defendant  says,  that  the  plaintiff's,  for  other  purposes  than  those  mentioned  in  the 
pleas,  entered  the  ship  and  took  the  goods.     If  the  question  can  be  raised,  whether  the 
goods  were  taken  under  the  bill  of  lading,  oi'  under  the  writ,  these  pleadings  are 
calculated  to  raise  it.     They  put  that  question  directly  in  issue.     The  question  is  not 
raised  by  an  inference  of  law  from  the  writ  only,  but  from  facts.     If  the  Sherift"s 
officers  had  a  warrant,  and  if,  instead  of  proceeding  to  dispose  of  the  goods  according 
to  the  directions  in  the  warrant,  they  took  the  goods,  intending  to  keep  them  for 
their  own  use,  might  not  that  be  shewn  by  their  conduct  with  regard  to  the  goods 
subsequently  to  their  taking  them  ?     Certainly  it  might.     In  this  ease,  the  manner  in 
which  these  goods  were  disposed  of  after  they  were  taken,  shews  as  plainly  that  they 
were  not  seized  under  the  writ,  [324]  as  if  the  officers  who  took  them  had  kept  them 
for  their  own  use.     Instead  of  being  sold  by  the  Sheriff",  and  any  debt  levied  by  the 
sale,  they  were  handed  over  to  Hopley  &  Linghams.     Hopley  &  Linghams,  instead 
of  taking  the  goods  as  purchasers  from  the  Sheriff',  tell  us  by  their  whole  conduct,  and 
most  distinctly  by  their  oaths,  that  they  obtained  the  goods  as  importers.     In  such  a 
case,  is  not  the  virtute  cujus  a  mixed  question  of  law  and  fact,  and  so,  according  to 
the  authorities  that  I  have  referred  to,  traversable.     Is  it  consistent  with  common 
sense  to  .say,  that  although  some  of  the  plaintiffs  have  sworn  they  were  the  importers 
of  the  goods,  and  held  themselves  out  as  having  the  goods  as  importers,  and  in  no 
other  character,  yet,  because  they  had   a  writ  of  execution  against  the  consignor, 
when  they  dare  to  state  on  the  records  of  a  Court  of  Justice  that  they  possessed  them- 
selves of  them  by  virtue  of  that  writ,  they  cannot  be  contradicted— but  that,  to  defeat 
justice,  their  plea  must  be  taken  to  be  "true,  although  negatived  by  their  conduct, 
although  shewn  to  be  false  by  the  oaths  of  some  of  those  who  pleaded  it?     It  is  proper 
to  take  notice  of  the  cases  "that  have  been  cited  by  the  counsel  for  the  plaintiff's  in 
error.     The  first  that  was  mentioned  was  Crowlher  v.  RamsboHom  (7  Term  Kep.  654). 
In  that  case  the  defendants  were  authorized  by  the  writ  of  justicies  to  do  all  that  they 
were  charged  to  have  done.     They  were  empowered  to  attach  the  plaintiff  by  his  goods, 
to  compel  an  appearance.     They  did  no  more,  for  the  property  taken  was  restored  on 
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the  plaintiiFs  entering  an  appearance.  If  they  used  too  much  violence,  that  should 
have  been  new  assigned,  and  if  they  took  more  property  than  it  was  necessary  for 
them  to  take,  that,  as  Lord  Kenyon  .says,  onl}'  rendered  them  liable  to  an  action  on 
the  case  on  the  statute  of  Marlebridge,  but  did  not  make  them  trespassers.  Lord 
Kenyon  says,  "  If  he  can  shew  that  he  had  a  legal  [325]  justification  for  what  he  did, 
that  is  sufficient.     A  man  may  distrain  for  rent  and  avow  for  heriot  service." 

In  the  case  before  us,  the  writ  does  not  justify  all  that  the  plaintiffs  have  done. 
In  the  language  of  Lord  Kenyon,  it  is  not  a  legal  justification  for  what  they  have 
done  ;  on  the  contrary,  the  conduct  of  the  plaintiffs  is  so  unlike  the  conduct  required 
by  the  writ,  that  the  defendant  has  a  right  to  say,  that  what  was  done  could  not  have 
been  done  in  execution  of  the  writ. 

In  the  case  of  the  distress  mentioned  by  Lord  Kenyon,  it  is  precisely  the  same 
thing  to  the  party  distrained  on,  whether  the  distress  were  for  rent  or  for  heriot 
service,  if  the  property  were  taken  as  a  distress,  and  treated  as  the  law  requires  that 
property  so  taken  should  be  treated.  In  the  present  case,  the  property  was  no  treated 
as  it  would  have  been,  if  it  had  been  taken  under  the  writ.  The  reason  on  which  the 
case  of  distress  is  founded  is,  that  if  the  party  have  a  right  to  do  the  act  complained 
of,  he  should  not  be  deprived  of  the  advantage  which  the  right  gives  him  by  an 
immaterial  misdescription  of  his  right  in  the  pleadings. 

The  only  other  case  cited  is  Dr.  GroenvU  v.  Dr.  BunveJl  and  Others  (12  Mod.  386; 

3  Salk.  3.54  ;  1  Lord  Raym.  4.54).  In  that  case  the  plea  justifies  the  imprisonment, 
which  was  all  that  the  plaintiff  complained  of  under  a  warrant  from  the  College  of 
Physicians  for  mala  praxis  The  replication  does  not  state  any  facts  to  shew,  from 
the  defendant's  conduct,  that  they  were  not  acting  under  the  warrant,  but  merely 
says,  that  which  they  did,  was  done  of  their  own  wrong.  This  justification,  as  is  said 
in  the  short  report  of  the  case  in  Salkeld,  was  mereTv  denying  the  legality  of  the 
warrant ;  and  if  he  was  not  taken  under  the  warrant,  but  for  some  other  cause,  he 
should  have  pleaded  that  specially.  This  was  a  traverse  of  matter  of  law ;  namely, 
the  legality  of  the  warrant,  and  not,  as  in  the  present  case,  an  allegation  that  the  writ 
was  not  used,  and  would  not  authorize  the  manner  in  which  [326]  the  property  was 
disposed  of  by  the  plaintiffs.  Lord  Chief  .lustice  Holt  says,  "If  the  plaintiff  was 
arrested  for  any  other  cause,  and  not  on  this  warrant,  then  the  plaintiff  should  have 
shewn  the  other  cause."  The  defendant,  in  the  present  case  has  shewn  that  the  goods 
were  taken  for  another  cause,  and  he  has  satisfactorily  proved,  at  the  trial,  that  they 
were  taken  for  another  cause,  and  not  under  the  writ.  If,  according  to  the  strict  rules 
of  pleading,  he  ought  to  have  stated  the  particular  cause  for  which  they  were  taken, 
it  is  too  late  to  take  advantage  of  that  formal  defect  in  the  replication. 

The  cases  on  which  the  counsel  for  the  plaintiff  in  error  relies,  are  distinguishable 
from  that  which  we  are  now  called  on  to  decide.  This  was  an  attempt  to  abuse  the 
process  of  the  Court,  by  suing  it  out  for  the  purpose  of  defeating  the  defendant's  right 
to  freight.     We  affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 

Exchequer  in  Equity. 

Willis  i:  Garbltt.  Friday,  May  2d,  1828. — Where  depositions  were  returned  on 
paper,  the  Court  allowed  them  to  be  engrossed  on  parchment,  and  the  engross- 
ment to  be  tiled. 

Purvis  moved,  in  this  case,  for  leave  to  file  certain  depositions,  which  had  been 
taken  in  this  country  on  paper.  He  cited  the  case  of  Chilly  v.  The  East  India  Company 
(2  Cox,  190),  in  which  it  was  ordered  that  the  depositions  taken  in  India  on  paper, 
should  be  engrossed  on  parchment  and  filed. 

The  Court  was  of  opinion  that  the  depositions  should  be  engrossed  on  parchment, 
and  ordered  that  the  engrossment  might  be  filed. 

[327]  In  the  case  of  Junes  v.  Tolty  (2  S.  &  S.  220),  the  same  course  was  pursued 
by  the  Vice  Chancellor,  who  ordered  that  the  schedule  written  on  paper,  and  returned 
with  a  commission  of  partition,  should  be  engrossed  on  parchment,  and  that  the 
engrossment  should  be  filed. 
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Scott  v.  The  Governor  and  Company  of  the  Bank  of  England  (a).  Equit. 
Exch.  1828. — Where  a  distringas  was  issued  and  served  upon  the  Secretary  of 
the  Bank  of  England,  accompanied  by  a  notice,  that  it  was  for  the  purpose  of 
preventing  the  transfer  and  payment  of  stock  and  dividends  standing  in  the  name 
of  W.  W. ;  but  no  bill  had  been  filed  against  the  Bank  or  W.  W ,  the  distringas 
was,  under  the  circumstances  of  the  case,  set  aside  with  costs. 

[See  also  Fellows  v.  Bank  of  England,  1832,  Younge,  385  ;  Argent  v.  Bank 
of  England,  1835,  1  Y.  &  C.  557.] 

On  the  4th  February,  1828,  a  writ  of  distringas  issued  at  the  instance  of  the 
plaintiff,  and  was  lodged  with  the  Secretary  of  the  Bank  of  England,  accompanied  by 
a  notice  in  writing,  that  such  distringas  was  to  prevent  the  transfer  and  payment  of 
7001.,  four  per  cent.  Bank  Annuities,  and  the  dividends  thereon,  or  of  any  other  sum 
then  standing  in  the  name  of  William  Wickenden,  in  the  books  of  the  said  Governor 
and  Company.  On  the  6th  of  the  same  month,  William  Wickenden  instructed  his 
broker  to  sell  1001.  part  of  the  7001.  four  pei'  cent.  Annuities,  but  the  sale  was  prevented 
in  consequence  of  the  disti'ingas.  No  bill  had  been  filed  in  this  Court  by  the  plaintiff 
against  the  Governor  and  Company  of  the  Bank  of  England,  or  against  William 
Wickenden.     Upon  these  facts — 

Skirrow  moved,  on  the  part  of  William  Wickenden — That  the  distringas  issued 
out  of  and  under  the  seal  of  this  Court,  at  the  instance  of  the  plaintiff,  for  the  purpose 
of  restraining  the  transfer  and  payment  of  the  sum  of  7001.,  four  per  cent.  Annuities 
of  1826,  and  the  dividends  thereof,  or  any  other  sum  then  standing  on  the  books  of 
the  Governor  and  Company  [328]  of  the  Bank  of  England,  in  the  name  of  the  said 
William  Wickenden,  might  be  forthwith  removed  ;  and,  also,  that  the  plaintiff  or  her 
attorney  might  be  ordered  to  pay  the  costs  of  and  attending  the  issuing  of  the  writ  of 
distringas  ;  and  also  the  costs  of  removing  and  discharging  the  same,  and  likewise  the 
costs  of  this  application. 

He  contended,  that  the  writ  of  distringas  was  of  no  more  authority  than  a  subpojna, 
issued  merely  to  compel  an  appearance,  and  could  not  be  made  use  of  for  any  other 
purpose,  whatever  the  practice  might  have  been  to  the  contrary,  it  being  enacted  by 
the  4th  and  5th  of  Ann.  c.  1 6,  that  no  subpoena,  or  other  process  for  appearance,  shall 
issue,  until  after  the  bill  is  filed,  and  a  certificate  thereof  brought  to  the  subpoena 
office,  except  in  certain  cases,  within  which  the  present  is  not  included. 

Taunton,  contra,  insisted — That  it  had  been  the  invariable  practice  of  the  Court 
of  Exchequer  to  make  use  of  the  writ  of  distringas  in  the  manner  the  plaintiffs  had 
done  ;  and  that  the  Bank  of  England  uniformly  regarded  the  writ,  accompanied  with 
a  notice  in  wiiting,  as  an  injunction  against  the  transfer  of  any  stock  mentioned  in 
the  notice.  He  further  insisted,  that  the  Bank  was  considered  in  a  Court  of  Equity 
as  trustees,  and  that  the  practice  had  been  found  most  beneficial  to  the  public,  and 
had  been  upheld  in  two  cases  similar  to  the  present  (Toulniin  v.  Bank  of  England, 
6  Price,  405;  7  Price,  631). 

Skirrow,  in  reply,  relied  upon  the  language  of  Lord  Eldon  in  the  case  of  The  Bank 
of  England  v.  Lumi  (15  Yes.  583),  "that  the  Bank  of  England  can  never  be  held  to 
be  trustees,  for,  viewing  them  in  that  character  would  be  most  mischievous  both  to 
the  public  and  the  Bank  ; "  and  he  contended,  that  the  Court  had  no  power  to  dispense 
with  the  provisions  of  the  statute  of  Anne,  which  was  a  remedial  act,  made  for  the 
amendment  of  the  law,  and  the  better  advancement  of  justice. 

[329]  Alexander,  L.  C.  B.,  after  taking  time  to  consider,  made  the  following 
order : — 

"  The  Court  doth  order,  regard  being  had  to  the  particular  circumstances  stated 
in  the  affidavits — That  the  said  writ  of  distringas  be,  and  the  same  is  hereby  set  aside 
with  costs ;  and  it  is  hereby  referred  to  Richard  Richards,  Esq.,  one  of  the  Masters 
of  this  Court,  to  tax  the  said  William  Wickenden  his  costs  of,  and  occasioned  by  the 
said  distringas  and  this  application  ;  which  costs,  when  taxed,  are  to  be  paid  by  the 
said  Martha  Scott  to  the  said  William  Wickenden,  or  to  his  clerk  or  solicitor." 

(a)  This  case  was  argued  17th  February,  1828,  before  the  Lord  Chief  Baron,  in 
his  private  room.  The  editors  are  indebted  to  the  kindness  of  Mr.  Skirrow,  for  the 
opportunity  of  submitting  it  to  the  profession. 
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General  Order. 

May  1st.— That  all  Pleas  and  Demurrers,  and  Exceptions  to  Answers  in  Suits  for 
Equitable  Relief,  be  set  down  to  be  heard  before  the  Lord  Chief  Baron,  in  the  Inner 
Court.  And  anv  Motions  in  Equity  may  be  brought  before  his  Lordship,  iii  the  same 
Court ;  but  the'Xotice  of  Motion  must  express  in  which  Court  the  Motion  is  to  be 
made. '  Exceptions  to  Answers  to  Bills  for  Discovery  and  Injunctions,  are  to  be  set 
down  for  argument  in  the  Outer  Court,  as  heretofore. 

The  Business  of  the  Inner  Court  will  be  disposed  of  as  follows  till  further  Order  :— 
Mondays— Motions.— Pleas,  Demurrers,  and  Exceptions,  in  Suits  for  Equitable 
Relief.— Exceptions  to  Reports,  and  further  Directions.— Petitions. 
Tuesdays,  Wednesdays. — Original  Causes. 

Thursdays. — Same  as  Mondays.  . 

Fridays,  Saturdays.— His  Lordship  will  sit  with  the  other  Barons  in  the  Outer 

The  Court  will  proceed  with  Original  Causes  on  Mondays  and  Thursdays,  after 
the  other  business  fixed  for  those  days  is  disposed  of. 


[330]    Exchequer  Chamber  in  Equity. 

The  Governors  of  the  Free  School  in  Lucton,  Founded  by  John  Pierre- 
PONT  AND  Philip  Pymble,  their  Lessee— Plaintiffs ;  John  Scarlett,  Edward 
Scarlett,  and  James  ?KOVi)tiA^—Defewlants.  Same  Plaintiffs  v.  Thomas 
Smith  A;  Others— Defendants.  Dec.  21st,  22d,  1826  ;  Jan.  24th,  May,  9, 10,  16, 
Nov.  13th,  1827;  1828.  — Where,  on  the  dissolution  of  monasteries,  the  posses- 
sions of  an  abbey  came  to  the  Crown,  and  the  Crown  subsequently  granted  all 
the  tithes  vearlv  renewing,  with  all  their  rights,  members,  and  appurtenances  :— 
Held  that"  the  "Crown  being  the  rector,  or  in  loco  rectoris,  the  tithes  granted 
must' mean  the  rectorial  tithes,  or  all  the  tithes  except  such  as  had  been  withdrawn 
by  an  endowment  for  the  minister ;  but  royal  grants  being  strictly  construed, 
the  Court  would  not  hold  that  the  grant  extended  to  the  rectory,  the  rectory 
not  being  granted  in  express  terms.— Moduses  of  l^d.  for  every  cow  calving,  and 
being  milked  within  the  year  ending  at  E;ister,  in  lieu  of  the  tithe  of  milk  and 
calf  of  every  such  cow  ;  of  Id.  for  every  cow  not  calving,  but  being  milked  within 
the  year  ending  at  Easter,  in  lieu  of  the  tithe  of  milk  of  such  cow ;  of  id.  for 
everv  colt  foaled  ;  of  3d.  for  every  lamb ;  of  Id.  for  every  sheep  shorn,  in  lieu  of 
the  tithe  of  wool ;  and  of  Id.  for  every  garden,  in  lieu  of  the  tithes  of  the  produce 
of  such  garden  -.—Held  good  moduses,  but  issues  oftered.— In  ascertaining  the 
metming  and  effect  of  a  charter,  contemporaneous  documents,  proceedings  in 
causes  ?elating  to  it,  and  parol  testimony,  may  be  resorted  to,  in  order  to  explain 
and  give  to  the  charter  a  construction,  but  not  to  contradict  it  —The  Minister  s 
accounts  and  the  royal  grants  are,  when  they  so  state,  usually  considered  as 
suflacient  evidence  that  certain  premises  were  parts  of  a  dissolved  monastery. 

[For  former  proceedings  see  13  Price,  -54.] 

The  bill  stated  that  the  abbot  and  convent  of  Reading,  in  the  county  of  Berks 
were  from  time  immemorial,  and  up  to  the  time  of  the  dissolution  of  the  abbey  of 
Reading,  in  their  own  right,  or  in  the  right  of  their  cell  or  priory  of  Leominster,  in 
the  county  of  Hereford,  seised  or  possessed  of  the  church  of  Leominster  aforesaid, 
together  with  all  the  churches  and  chapels  thereto  belonging,  and  particularly  of  the 
church  and  rectory  of  the  parish  of  Eye,  in  the  said  county  of  Hereford. 

That  within  the  said  rectory  and  parish  of  Eye,  there  were  divers  chapelries,  and, 
amongst  others,  the  chapelries  of  Eyton,  Lucton,  and  Yarpool ;  and  which  chapelry 
of  Yarpool  comprised  the  townships,  villages,  hamlets,  or  places  of  Bircher  and 
Yarpool ;  and  there  was  also  within  the  said  rectory  and  parish  of  Eye,  a  township, 
hamlet,  or  place,  which  was  not  within  any  of  the  chapelries  of  the  said  [331]  parish, 
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commonly  called  the  township  of  Luston ;  and  that  the  said  last-mentioned  township, 
hamlet,  or  place,  was  also  within  a  certain  manor,  called  the  manor  of  Luston. 

That  there  was  within  the  said  rectory  and  parish  of  Eye,  an  endowed  vicarage ; 
and  that  the  vicars  thereof  for  the  time  being  had  received,  and  the  plaintiflf's  thei'cfore 
did  not  claim,  the  tithes  of  eggs,  arising  within  the  said  township  of  Luston  ;  and  that 
the  curates  of  the  said  chapelry  of  Eyton,  for  the  time  being,  had  received,  and  the 
plaintiffs  therefore  did  not  claim,  the  tithes  of  eggs  arising  within  the  .said  chapelry 
of  Eyton. 

That  the  said  abljot  and  convent  of  Reading,  being  so  seised  or  possessed  of  the 
said  church  and  rectory  of  Eye  as  aforesaid,  were,  previous  to  and  up  to  the  time  of 
the  dissolution  of  the  said  abbey  of  Reading,  entitled  to  and  possessed  of,  amongst 
other  things,  as  part  of  the  said  rectory  of  Eye,  all  the  tithes,  both  great  and  small, 
arising  within  the  said  chapelry  of  Eyton,  and  within  the  said  township  of  Luston, 
and  the  said  manor  of  Luston,  other  than  and  except  the  aforesaid  tithes,  which  the 
said  vicars  of  the  vicarage  of  Eye,  and  the  said  curates  of  the  chapelry  of  Eyton,  for 
the  time  lieing,  had  received  as  aforesaid. 

That  in  the  28th  year  of  King  Henry  the  8th,  the  then  abbot  of  Reading  was 
attainted  ;  and  that  upon  his  attainder  the  abbey  of  Reading  became,  and  was  in  fact, 
dissolved  ;  and  all  the  possessions  of  the  said  abbot  and  convent,  and,  amongst  other 
things,  the  said  church  and  rectory  of  Eye,  became  forfeited,  or  came  to  and  vested 
in  King  Henry  the  Sth,  in  right  of  his  crown  ;  and  the  same  afterwards  descended 
to  King  James  the  1st. 

The  bill  then  stated  letters  patent  of  the  10th  James  1st,  by  which  that  king  gave 
and  granted  to  Francis  Morris  and  Francis  Philips,  their  heirs  and  assigns,  all  the 
tithes  yearly  arising  and  renewing  in  the  several  places  called  Luston,  Eyton,  Lucton, 
Bircher,  alias  Birohall,  and  Yarpool,  alias  Yerpole,  and  in  the  said  manor  [332]  of 
Luston.  That  the  tithes  so  granted  by  King  James  the  1st  to  the  said  Francis  Mori'is 
and  Francis  Philips,  became  afterwards  vested  in  John  Pierrepont,  citizen  and  vintner 
of  London.  The  bill  then  stated  an  indenture  bearing  date  the  17th  day  of  December, 
1708,  by  which  John  Pierrepont  gi'anted  and  conveyed,  amongst  other  things,  all 
those  tithes  yearly  and  from  time  to  time  growing,  arising,  and  renewing  in  Luston, 
Eyton,  Ijucton,  Bircher,  alias  Birchall,  and  Yarpool,  alias  Yerpole,  in  the  county  of 
Hereford,  or  in  any  or  either  of  them,  and  in  or  M'ithin  the  manor  of  Luston,  with  its 
rights,  members,  and  appurtenances,  and  all  and  singular  the  sites,  messuages, 
edifices,  chapels,  advowsons,  lands,  tenements,  tithes  of  corn,  grain,  hay,  hops,  apples, 
wood,  wool,  flax,  hemp,  and  lambs,  and  all  other  tithes  whatsoever,  as  well  great  as 
small,  and  all  oblations,  obventions,  fruits,  profits,  waters,  fisheries,  annual  payments, 
pensions,  sums  of  mone\',  payments  for  tithe  or  in  satisfaction  for  tithes  or  oblations, 
hereditaments,  profits,  and  other  particulars  in  the  said  indenture  specified,  lying  and 
being,  arising,  growing,  renewing,  or  proceeding  in  or  within  the  towns,  fields,  places, 
parishes,  or  hamlets  aforesaid,  or  in  or  within  any  or  either  of  them,  or  in  or  within 
the  manor  or  lordship  of  Leominster,  unto  Dr.  John  King,  Dr.  Roger  Altham, 
Dr.  John  Waugh,  and  Dr.  Thomas  Walker,  their  heirs  and  assigns  for  ever,  to  the 
only  use  and  behoof  of  .said  John  King,  Roger  Altham,  John  Waugh,  and  Thomas 
Walker,  their  heirs  and  assigns  for  ever,  but  on  the  charitable  trusts,  and  for  the 
pious  intentions  and  purposes  in  the  said  indenture  mentioned. 

That  by  an  act  of  Parliament  passed  in  the  7th  year  of  her  late  majesty  Queen 
Anne,  intituled  An  act  for  the  better  establishing  certain  chaiities  of  John  Pierrepont, 
after  reciting,  amongst  other  things,  the  said  indenture  of  7th  December,  1708,  it  was 
enacted  that  the  several  persons  therein  named  should  be  directors  and  governors  of 
the  said  [333]  free  school  in  Lucton,  and  they  were  thereby  incorporated  :  and  all 
and  singulai'  the  lands,  tenements,  tithes,  hereditaments,  parcels,  and  premises  by  the 
said  recited  indenture  granted,  aliened,  or  conveyed  to  the  said  John  King,  Roger 
Altham,  John  Waugh,  and  Thomas  Walker,  their  heirs  and  assigns,  were  thereby 
vested  in  and  settled  upon  the  said  governors  of  the  free  school  in  Lucton,  founded 
by  John  Pierrepont,  and  their  successors. 

That,  from  the  passing  of  the  act,  all  the  tithes  and  premises  in  the  said  indenture 
mentioned,  had  been  and  then  were  vested  in  the  said  corporation  or  body  politic, 
called  the  governors  of  the  free  school  in  Lucton,  founded  by  John  Pierrepont. 

The  bill  then  stated  an  agreement  in  writing,  bearing  date  Sth  November,  1820, 
for  the  demise  to  the  plaintiff  Philip  Pymble,  by  the  governors  of  the  school,  of  the 
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tithes  of  the  townships  of  Yarpool,  Bircher,  and  Luston,  for  three  years  from 
Christmas  then  next,  and,  if  Philip  Pymble  should  think  proper,  a  lease  for  the  term 
of  eleven  years  from  the  end  of  the  said  term  of  three  years.  The  bill  next  stated 
the  occupation,  by  the  defendants,  from  the  25th  of  December,  1820,  of  farms  and 
lands  within  the  township  of  Luston,  and  the  chapelry  of  Eyton,  and  in  the  said 
manor  of  Luston,  and  their  perception  of  titheable  matters,  both  great  and  small, 
without  accounting  for  or  making  satisfaction  for  the  same. 

The  bill  prayed  an  account  and  satisfaction  for  the  tithes  of  hay  and  grass,  calves, 
lambs,  colts,  milk,  potatoes,  turnips,  garden-stuff,  and  fruit,  since  the  said  25th  day  of 
December,  18'20,  and  for  the  value  of  the  tithes  of  agistment,  in  respect  of  unprofit- 
able sheep,  and  other  i  arren  and  unprofitable  cattle,  fed  by  the  defendants  upon  their 
farms  or  lands  within  the  township  of  Luston,  or  within  the  said  manor  of  Luston. 

The  defendants,  by  their  answer,  stated  that  they  had  been  informed  and  believed, 
that,  so  far  back  as  during  the  [334]  reign  of  King  Henry  the  Fiist,  the  said  king,  l)y 
his  charter,  gave  and  granted  to  the  Abbot  and  Convent  of  Keading,  Reading  itself ; 
also  Chelsea  and  Leominster,  with  all  their  appendages,  with  woods,  arable  lands, 
pasture  lands,  meadow  lauds,  waters,  with  mills  and  fisheries,  with  churches  also,  and 
chapels,  and  church-yards,  and  oblations,  and  tithes,  with  a  mint,  and  mone\er  or 
mintmaster,  at  Keading;  and  by  the  said  charter  decreed,  that  no  person  should  hold 
any  of  the  said  possessions  of  the  said  abbot  and  convent,  and  their  successors, 
absolutely  in  fee,  but  only  at  a  yearly  rent  and  services,  to  be  reserved  to  the  said 
abbot  and  convent  of  Reading. 

That  the  church  of  Saint  Peter,  Leominster,  was  the  mother  church  over  divers 
other  churches  and  chapels  in  the  county  of  Hereford,  which  were  dependent  upon, 
and  subject  to  the  same  ;  and  in  particular,  that  the  said  church  was  the  mother 
church  o\er  the  church  of  Heya,  otherwise  Eye,  and  the  ehapelries  situate  within  and 
appendant  to  the  same 

That  Eyton,  Lucton,  and  Yarpool,  were  ehapelries  which,  togethei'  with  the 
vicarage  of  Eye,  and  other  ehapelries,  called  Orlton,  Bromfield,  Middleton,  Kymbolton, 
and  Hope  Militon,  otherwise  Miles  Hope,  were  respectively  situate  within  the  church 
and  rectory  of  Eye  aforesaid,  or  within  the  ancient  pi'ecinets,  limits,  or  titheable 
places  thereof  and  appendant  thereto,  and  within  the  lordship  of  Leominster,  or 
within  some  or  one  of  the  four  ancient  great  halimotes  of  the  said  lordship. 

That  Luston  and  Bircher  were  hamlets  and  villages  locally  situate  within  the  rectory 
of  Eye,  or  within  the  ancient  precincts  or  limits  thereof,  and  within  the  lordship  of 
Leominster. 

That  there  was  a  manor  within  the  lordship  of  Leominster,  called  the  manor  of 
Luston,  and  that  within  such  manor  were  comprised  certain  parts  of  the  rectory  of 
Eye,  and  of  the  vicarage  of  Eye,  and  of  the  several  ehapelries  [335]  within  or 
appendant  to  the  said  rectory  of  Eye ;  and  also  the  several  villages  or  places  of  Luston 
and  Bircher  aforesaid. 

That  the  chapelry  of  Yarpole  comprised  a  hamlet  or  village  called  Yarpole,  and 
also  the  said  village  or  hamlet  of  Bircher. 

That  the  vicarage  of  Eye  was  an  endowed  vicarage,  and  that  the  ehapelries  within 
or  appendant  to  the  rectory  of  Eye  were  also  endowed  ehapelries. 

That  the  abbot  and  convent  of  Reading,  in  right  of  their  cell  or  priory  of 
Leominster,  were  at,  and  immediately  prior  to  the  dissolution  thereof,  seised  or 
possessed  of  an  estate  of  inheritance,  in  fee  simple,  of  and  in  the  lordship  of  Leominster, 
and  the  halimotes  or  manors  and  mesne  manors  thereunto  belonging  ;  and  particularly 
of  and  in  the  manor  of  Luston,  and  the  demesne  lands  thereof,  which  manor  and 
demesne  lands  of  Luston  were  in  the  hands  and  manurance  of  the  prior  of  Leominster 
at  the  time  of  such  dissolution  ;  and  of  divers  other  lands  within  the  .said  rectory  of 
Eye,  and  its  vicarage  and  ehapelries  ;  and  also  of  the  rectories  of  Leominster  and  Eye, 
and  of  the  advowson  of  the  vicarages  thereof,  and  of  all  the  ehapelries  thereunto 
respectively  belonging,  and  of  all  the  portions  of  tithes,  and  the  tithes  comprised  in 
the  said  grant  or  charter  of  King  Henry  the  First  to  the  said  abbey  of  Keading ;  and 
the  same  upon  the  dissolution  of  the  said  abbey,  which  was  one  of  the  greater 
monasteries,  came  to  the  hands  of  the  Crown,  with  all  the  liberties,  privileges,  and 
other  hereditaments  to  the  same  belonging,  by  virtue  of  the  act  made  and  passed  in 
the  32d  year  of  the  reign  of  his  said  Majesty  King  Henry  the  Eighth,  for  the 
dissolution  of  moaasteiies  and  abbeys. 
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That  they  were  unable  to  set  forth  whether  the  said  abbot  and  convent  of  Reading 
were,  ])revious  to  and  up  to  the  time  of  the  dissolution  of  the  said  abbey  of  Reading, 
entitled  to  and  possessed  (amongst  other  things)  as  part  [336]  of  the  said  rectory  of 
Eye,  of  all  the  tithes,  both  great  and  small,  arising  within  the  said  chapelry  of  Eyton, 
and  within  the  said  hamlet,  village,  or  place  of  Luston  so  called,  and  the  said  manor 
of  Luston,  or  any  of  such  places,  or  any  part  or  parts  thereof,  other  than  except  the 
tithes  which  the  vicars  of  Eye  and  curates  of  the  said  chapelry  of  Eyton  received. 

The  defendants  denied  all  knowledge  of  the  tithes  being  vested  in  King  James ; 
the  grant  to  Phillips  and  Morris ;  the  seisin  by  Pierrepont,  and  the  settlement  by 
him  ;  or  of  the  act  of  Queen  Anne,  stated  in  the  bill. 

They  insisted  that,  inasmuch  as  the  plaintiffs  were  not,  and  did  not  claim  to  be 
impropriate  rectors  of  the  said  church  of  Eye,  they  ought  to  set  forth  with  certainty, 
in  their  said  bill,  in  what  character  or  right  they  claimed  to  be  entitled  to  any  tithes 
within  the  said  manor,  villages,  and  chapelries,  and  in  what  parts  thereof  in  particular, 
ind  what  tithes  in  particular  they  claimed. 

The  defendants  admitted  the  occupation  of  farms  and  lands  within  the  rectory  and 
parish  of  Eye,  and  such  pai-ts  of  the  vicarage  of  Eye  as  were  within  the  manor  of 
Luston ;  and  they  admitted  their  perception  of  titheable  matters. 

The  defendants  then  set  up  the  following  moduses,  or  customary  payments,  as 
payable  by  the  occupiers  of  farms  and  lands  lying  and  being  within  such  parts  of  the 
rectory  of  Eye  as  were  situate  within  the  vicarage  of  Eye  and  the  manor  of  Luston,  to 
the  person  or  persons  entitled  to  the  tithes  of  milk,  calves,  colts,  lambs,  and  gardens, 
at  Easter,  in  every  year,  or  as  soon  after  as  lawfully  demanded,  (that  is  to  say) :  for 
every  cow  calving  and  being  milked  within  the  year  ending  at  Easter,  the  sum  of 
three  halfpence,  in  lieu  of  the  tithe  of  milk  and  calf  of  every  such  cow  ;  and  for  every 
cow  not  calving,  but  being  milked  within  the  year  ending  at  Easter,  the  sum  of  one 
penny,  in  lieu  of  the  tithe  of  milk  of  such  last-mentioned  cow ;  [337]  for  every  colt 
foaled,  the  sum  of  fourpence,  in  lieu  of  the  tithe  of  such  colt ;  for  every  lamb  dropped 
or  fallen,  the  sum  of  threepence,  in  lieu  of  the  tithe  of  such  lamb  ;  for  every  sheep 
shorn,  the  sum  of  one  penny,  in  lieu  of  the  tithe  of  wool  of  such  sheep  ;  for  every 
garden,  the  sum  of  one  penny,  in  lieu  of  the  tithes  of  the  produce  of  such  garden. 

That  they  had  duly  set  forth  the  tithes  of  all  the  clover  of  the  past  year,  vesture, 
and  apples,  and  pears,  not  being  the  produce  of  gardens  ;  and  that  such  tithes  had 
been  taken  by  the  plaintiff  Philip  Pymble  ;  and  they  were  ready  and  willing  to  pay 
him  the  amount  of  the  moduses  in  respect  of  milk,  calves,  and  lambs. 

That  no  tithes  of  hay  or  agistment,  or  of  any  other  titheable  matters  and  things, 
or  any  satisfaction  in  lieu  thereof,  except  the  tithes  of  corn  and  grain,  hemp,  flax,  clover 
of  the  first  year's  growth  or  vesture,  hops,  apples,  pears,  pigs,  geese,  and  eggs,  and  the 
aforesaid  moduses  and  customary  payments  in  lieu  of  the  tithes  of  milk,  calves,  colts, 
lambs,  wool,  and  gardens,  or  the  produce  thereof,  had  ever,  within  the  memory  of 
any  person  living,  been  rendered  or  paid  within  such  parts  of  the  said  rectory  of  Eye 
as  were  within  the  said  vicarage  of  Eye,  and  within  the  said  manor  of  Luston  ;  and 
insisted,  that  at  some  former  periods  or  period  some  body  corporate,  or  person  or 
persons  having  good  right,  title,  and  power  so  to  do,  executed  some  grants  or  grant, 
releases  or  release,  by  virtue  whereof  the  tithes  of  hay,  agistment,  and  of  ali  other 
titheable  matters  and  things  within  such  parts  of  the  said  rectory  of  Eye  as  were 
within  the  said  vicarage  of  Eye,  and  within  the  said  manor  of  Luston  as  aforesaid, 
except  as  aforesaid,  were  granted  or  released  unto,  or  became  vested  in,  the  owners  of 
the  several  farms  and  lands  situate  within  such  parts  of  the  said  rectory  of  Eye  as 
were  within  the  said  vicarage  of  Eye,  and  within  the  said  manor  of  Luston,  and  had 
ever  since  been  enjoyed  therewith. 

[338]  They  admitted  that  they  had  severally  paid  the  tithes  of  corn  and  grain 
arising  from  their  said  respective  farms  and  lands,  during  the  years  1821,  1822,  and 
1823,  to  the  plaintiff  Philip  Pymble. 

The  bill  in  the  second  suit  stated  to  a  similar  effect  with  the  bill  in  the  first  cause, 
except  that  in  this  suit  the  defendants  were  occupiers  in  the  chapelry  of  Yarpole,  or 
Yerpole,  or  Yerpool ;  and  which  chapelry  was  stated  in  the  bill  to  have  obtained  the 
name  of  a  vicarage  ;  and  the  said  chapelry  of  Yarpool  comprised  the  townships  of 
Bircher,  sometimes  called  Birchel  or  Burchali,  and  Yarpool,  sometimes  called  Yarpole  or 
Yerpole,  or  Yerpool.  And  it  was  admitted  that  the  curates  of  the  chapelry  of  Yarpool, 
(who  were,  in  the  bill,  stated  to  be  improperly  called  vicars  of  the  vicarage  of  Yarpool), 
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had  received  or  claimed  tithes  of  fruit  growing  in  orchards  and  gardens  within  the 
chapelry  ;  and  tithes  of  eggs,  hemp,  and  flax,  within  the  said  chapelry  ;  and  the  tithes 
of  the  home  closes,  situate  within  the  said  chapelry  :  which  tithes  therefore  the  plain- 
tiffs did  not  claim. 

The  defendants,  who  answered  separately,  made  nearly  the  same  defence  as  that 
of  the  defendants  in  the  other  suit,  and  alleged  similar  moduses  with  those  set  up  in 
the  first  cause.  The  defendants,  however,  stated  that  the  chaplain  of  the  said  chapelry 
of  Yarpole,  had  received  the  tithes  of  hemp,  flax,  apples,  pears,  and  eggs,  throughout 
the  whole  of  the  chapelry,  except  in  such  parts  thereof  as  were  wholly  freed  from  the 
payment  of  tithes  and  all  moduses  in  lieu  thereof ;  and  also  the  tithes  of  corn,  grain, 
and  other  tithes  mentioned  in  the  answer,  of  certain  closes  therein  described. 

The  evidence  on  the  part  of  the  plaintiffs  consisted  of  the  admissions  in  the 
answers.  A  record  from  the  Tower,  being  a  charter  of  King  Henry  the  First,  to  the 
monastery  of  Reading,  granting,  Reading,  Chelsea,  and  l^eominster,  with  [339]  their 
appendages,  with  woods  and  fields,  pastures  and  meadows,  waters,  mills,  tish-ponds, 
fisheries,  churches,  chapels,  church-yards,  oflerings,  and  tithes,  with  a  mint  and  a 
moneyer  or  mintmaster,  at  Reading.  The  record  of  a  judgment  in  quare  impedit 
between  the  abbot  of  Reading  and  Philip  de  Eye,  concerning  the  church  of  Eye, 
11  Edw.  1,  which  recited  or  noticed  two  certificates  from  the  bishop  of  Hereford,  to 
the  King's  Justices  ;  the  first  of  such  certificates  being  dated  (ith  June,  12^(5,  and  the 
other,  25th  January,  1285  :  (a)  and  by  the  former  of  which  the  bishop  certified,  that  the 
church  of  Eye  was  not  vacant,  because  the  abbot  and  convent  of  Reading  had  posses- 
sion thereof  ;  but  from  what  time,  or  on  whose  presentation  the  same  was  tilled,  the 
bishop  was  unable  by  inquisition  to  make  known  for  certain  ;  nevertheless,  many 
persons  on  the  inquisition  taken  by  the  bishop  believed  that  they  had  the  same 
of  the  gift  of  King  Henr}',  son  of  King  William,  as  appeared  by  the  charter  of  the 
aforesaid  King,  as  they  said  :  and  the  second  certificate  being  nearly  to  the  same 
effect ;  but  stating,  at  the  conclusion,  that  the  abbot  and  convent  of  Reading  held  the 
church  of  the  gift  and  grant  of  King  Henry,  son  of  William,  the  Conqueror  of  England, 
and  on  the  confirmation  and  appropriation  of  the  bishops  and  chapter  of  Hereford,  and 
of  the  archbishops  of  Canterbury,  as  in  the  charter  of  the  Lord  King  Henry, 
and  the  charters  of  the  Kings  of  England,  and  in  the  letters  of  the  archbishops  of 
Canterbury, (6)  Thomas  the  Martyr,  and  St.  Edmund  the  Confessor,   and 

others  his  successors,  and  in  very  many  letteis  of  the  bishops  of  Hereford  and  the 
chapter  of  Hereford,  seemed  reasonably  to  be  contained.  And  the  judgment  then 
proceeded  thus:  — 

"  Ideo  consideratum  est  quod  predictus  abbas  sine  die,  et  Phillippus,  in  misericordia ' 
pro  falso  clamore." 

[340]  Pope  Nicholas'  Taxation  (1291),  in  which,  under  the  title  "  Taxatio 
Decanatus  Leomen,"  Eye  church  with  its  chapels  was  thus  taxed  : 

"Ecclesia  de  Eye  cum  capellis  suis  (Prior.  Leomen.),  Ixviij.  marc. 
"  Porcio  vicar,  in  eadem  6  marc,  di." 

The  Nonas  Roll,  (Edward  3),  in  which  Eye  with  its  chapels,  was  taxed  at  77^  marks, 
with  the  portions;  and  an  account  was  rendered  of  131.  3s.  4d.  for  the  ninth  of  corn, 
wool,  and  lamb,  of  the  same  church  ;  and  which  was  stated  to  be  less  than  the  tax, 
because  it  consisted  in  the  glebe  of  the  church,  to  wit,  a  messuage  with  gardens, 
curtilages,  dove-houses,  rents  of  assize,  pleas,  perquisites,  tithes  of  hay,  mills,  obventions, 
and  oblations,  mortuaries,  and  other  small  tithes,  as  appeared  by  an  inquisition  taken 
before  the  bishop  ;  in  which  same  sum  of  the  ninth  the  amount  of  the  ninth  of  the 
temporaries  of  the  abbot  of  Redyng  was  contained. 

A  record  from  the  Towei',  dated  6  Hen.  4,  being  a  confirmation  of  a  grant  of 
Rich.  2,  of  which  the  following  is  a  translation  :  "  The  king,  to  all  to  whom  &c., 
Greeting,  we  have  inspected  the  letters  patent  of  the  Lord  Richard,  late  King  of 
England,  the  second  after  the  conquest,  made  in  these  words,  Richard,  by  the  grace 
of  God,  King  of  England  and  France,  and  Lord  of  Ireland,  to  all  to  whom  these  present 
letters  shall  come,  greeting  :  Whereas  the  abbey  of  Radyng  is  of  the  foundation  of 
our  progenitors,  heretofore  kings  of  England,  and  of  our  patronage,  so  that  the  monks 
of  the  said  abbey  are  bound  to  celebrate  divine  service,  and  especially  to  pray  for  the 

(a)  This  was  according  to  the  old  stile. 
{b)  This  blank  occurs  in  the  original. 
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souls  of  our  progenitors ;  and  our  said  piogenitors,  for  the  support  of  the  abbot  and 
convent  of  the  place  aforesaid,  among  other  lands  and  tenements  given  and  granted 
by  our  said  progenitors  to  the  said  abbot  and  convent  for  their  support,  did  give  and 
grant  the  manor  of  Leomynstre,  to  have  and  to  hold  to  them  and  their  successors  for 
ever;  and  our  be-[341]-loved  in  Christ  the  now  abbot  and  convent  of  the  place  afore- 
said, have  lately  represented  unto  us,  that  although  certain  of  their  co-monks  are 
deputed  to  abide  in  the  manor  aforesaid,  and  to  celebrate  divine  service  there,  and 
from  time  to  time  to  pi-ay  for  us  and  our  said  progenitors,  and  are  daily  removeable 
at  the  will  of  the  abbot  of  the  place  aforesaid,  for  the  time  being,  as  by  a  certain 
composition  thereupon  heretofore  made  between  the  then  bishop  and  the  chapter  of 
the  church  of  Hereford,  and  the  then  abbot  and  convent  of  the  said  place,  and  after- 
wards confirmed  by  Pope  Honorius  the  third,  of  happy  memory,  may  more  fully 
appear ;  nevertheless  the  venerable  father  the  now  bishop  of  Hereford  doth  now,  for 
the  first  time,  endeavour,  by  force,  to  burthen  the  said  monks  of  Leomynstre,  who 
are  removeable  as  aforesaid,  and  answerable  to  the  aforesaid  abbot  and  convent  for 
the  issues  of  the  manor  aforesaid,  by  the  names  of  the  prior,  warden,  and  sub-dean  of 
Leomynstre,  to  collect  the  moiety  of  the  tenth,  lately  granted  to  us  by  the  clergy  of 
the  province  of  Canterbury,  in  the  deanery  and  archdeaconery  of  Herefoid  ;  where- 
fore the  aforesaid  abbot  and  convent  have  humbly  besought  us  to  provide  them  a 
competent  remedy  ;  and  inasmuch  as  upon  good  and  mature  deliberation  and  advice 
had  with  the  justices  and  other  learned  persons  of  our  council,  before  whom  the 
composition  and  confirmation  aforesaid  has  been  exhibited  and  shewn,  it  seems  to 
them  that  the  monks  aforesaid,  or  any  other  monks  hereafter  to  abide  at  Leomynstre 
in  manner  aforesaid,  ought  not  to  be  charged  with  the  collection  of  the  moiety 
of  the  tenth  aforesaid,  or  with  any  other  collection  of  tenths  or  other  quotas  to  our 
use,  in  the  diocese  of  Hereford  ;  especially,  for  this,  that  they  are  so  removeable, 
and  cannot  take  the  charge,  or  answer  therefore  without  the  aforesaid  abbot  and 
convent,  their  superiors :  we,  on  this  consideration,  willing  to  prosper  the  quiet  and 
security  of  the  monks  abiding,  and  for  the  time  to  come  to  abide,  in  the  manor  [342] 
aforesaid,  do  graciously  will,  and  with  the  deliberation  and  advice  aforesaid,  for  us 
and  our  heirs,  decree  and  grant,  that  all  and  singular  the  monks  abiding,  and  here- 
after to  abide,  at  Leomynstre,  in  form  aforesaid,  shall  be  discharged  and  wholly 
acquitted  for  ever  from  the  collection  of  the  said  moiety,  as  of  other  tenths  and 
subsidies  whatsoever,  granted,  and  henceforth  to  be  granted,  to  us  or  our  heirs  by  the 
clergy  aforesaid,  to  our  use,  in  the  diocese  aforesaid  :  In  testimony  whereof,  we  have 
caused  these  our  letters,  to  be  made  patent :  Witness  ourself  at  Odyham,  the  23d  day 
of  August,  in  the  8th  year  of  our  leign.  Now  we,  the  abovesaid  will,  decree,  and 
grant  of  the  aforesaid  late  king,  holding  ratified  and  approved  the  same,  according  to 
the  tenor  of  the  letters  aforesaid,  of  our  special  grace,  do  accept,  approve,  and  by 
tenor  of  these  presents,  confirm  ;  and  further,  by  intuition  of  the  premises,  and  for 
this,  that  a  more  suitable  declaration  may  be  made  in  this  behalf,  of  our  special  grace, 
and  for  a  certain  fine  paid  to  us  at  the  receipt  of  our  chamber— We  have  expressly 
granted  for  us,  and  our  heirs,  as  much  as  in  us  is,  to  the  aforesaid  abbot  and  convent, 
that  they  and  their  successors,  and  all  and  singular  their  co-monks  now  abiding,  ancl 
henceforth  to  abide,  in  the  said  manor  of  Leomynstre,  for  ever  shall  be  quit  and 
discharged  of  collections,  accounts,  and  levies  of  tenths,  quotas,  subsidies,  charges, 
and  impositions  whatsoever,  granted,  or  hereafter  to  be  granted  to  us  or  our  heirs',  in 
the  aforesaid  county  of  Hereford,  by  the  clergy  of  the  province  of  Canterbury,  being 
unwilling  that  they,  or  any  of  them,  by  occasion  of  such  collections  to  be  "made  in 
the  said  diocese  of  Hereford,  towards  us,  or  our  heirs,  shall  be  charged,  impeached, 
molested,  or  in  anywise  aggrieved.  In  testimony  whereof,  &c.  Witness  the  King, 
at  Coventry,  the  lOth  day  of  November.  "  By  the  King  himself." 

The  Minister's  accounts,  30  to  31  Hen.  8,  and  31  to  32  [343]  Hen.  8,  of  "the 
manor  or  late  priory  of  Leominster,  in  the  county  of  Hereford,  dissolved  bv  attainder," 
accounting  for  rents  and  farms,  with  the  tithes,  in  Luston,  Evston,  tlie  church  of 
Leominster,  Yarpoll,  Birchore,  Lukton,  Kyngsland,  Orleton,  aiid  Acton,  within  the 
receipt  of  Luston. 

A  grant,  by  way  of  demise,  dated  3  Edw.  6,  from  the  king  to  Sir  James  Crofte, 
Knight,  of  the  manor  of  Luston,  and  the  site  and  soil  of  the  same,  with  the  rights 
members,  and  appurtenances,  parcel  of  the  possessions  of  the  late  cell  of  Leominster 


2Y.  &J.  344.   THE  GOVERNORS  OF  LUCTON  SCHOOL  V.   SCARLETT      951 

and  to  the  late  monastery  of  Reading  belonging  or  appertaining,  and  all  and  singular 
messuages,  houses,  edifices,  mills,  water-courses,  cottages,  gardens,  lands,  tenements, 
demesne  lands,  meadows,  feedings  and   pastures,  woods,  underwoods,   tithes,  rents, 
i-eversions,  services,  villenages,  villeins,  with  their  sequels,  commons,  wastes,  heaths, 
moors,  ways,  highways,  waters,  tisheries,  pensions,  portion.s,  annuities,  perquisites  of 
court,  lines,  amerciaments,  wards,  mairiages,  escheats,  reliefs,  heriots,  fee-farms,  knight's 
fees,  advowsons,  courts  leet,  view  of  frank  pledge,  chattels,  waifs,  estrays,  chattels  of 
felons  and  fugitives,  free  warrens,  and  all  other  fruits,  profits,  commodities,  rights, 
jurisdictions,  privileges,  liberties,  possessions,  and  hereditaments  whatsoever,  with  all 
the  appurtenances,  situate,  lying,  and  being,  and  arising,  growing,  or  renewing  in  the 
townships,  fields,  and  hamlets  of  Luston,  Eiston,  otherwise  called  Eyton,  and  in  the 
marsh  of  Leomynster,  and  in  Yarpole,  Birchore,  Lucketon,  Kyngeslane,  Orleton,  and 
Aston,  in  the  said  county  of  Hereford,  and  elsewhere  wheresoever  in  the  same  county 
to  the  said  manor  of  Luston  in  any  manner  belonging  or  appertaining,  or  as  member 
or  parcel  of  the  same  manor,  theretofore  had,  known,  accepted,  used,  or  reputed  ;  and  all 
messuages,  lands,  tenements,  meadows,  feedings,  pastures,  woods,  underwoods,  tithes 
of  grain,  corn,  and  hay,  and  hemp,  bees,  and  apples,  and  other  tithes  whatsoever,  and 
also  rents,  pro-[344]-tits,  reversions,  services,  and  also  rents  and  profits   upon  any 
demises  and  grants  reserved,  possessions,  revenues,  and  hereditaments  whatsoever,  as 
well  spiritual  as  temporal,  with  the  appurtenances  in  Luston  and  Eyston,  otherwise 
called  Eyton,  and  in  the  marsh  of  Leomynster,  and  in  Yarpole,  Birchore,  Luckton, 
Kiugeslane,  Orleton,  and  Aston,  in  the  said  county  of  Hereford,  late  being  parcel  of 
the  possessions  of  the  said  late  cell  of  Leomynster,  therefore  fully,  freely,  and  entirely, 
and  in  as  ample  manner  and  form  as  the  last  abbot  of  the  said  late  monastery  of 
Eeading,  or  any  other  persons,  the  premises  or  any  parcel  thereof,  at  any  time  before 
the  dissolution  of  the  said  late  cell  and  of  the  said  late  monastery,  or  before  the  late 
cell  and  monastery  came  to  the  Crown,  ever  had,  held,  or  enjoyed,  or  ought  to  have, 
hold,  or  enjoy,  and  therefore  fully,  freely,  and  entirely,  and  in  as  ample  manner  and 
form  as  all  and  singular  the  premises  to  the  king's  hands,  or  to  the  han'ls  of  King 
Henry  the  8th,  by  reason  or  pretext  of  the  dissolution  or  forfeiture  of  the  said  late 
cell,  and  of  the  said  late  monastery,  or  in  any  other  manner,  right,  or  title,  came,  or 
ought  to  come,  and  in  the  king's  hands  now  are,  or  ought  to  be  ;  To  hold  and  enjoy 
the  aforesaid  manor,  and  all  and  singular  other  the  premises,  with  the  appurtenances, 
to  the  aforesaid  Sir  James  Crofte,  Knight,  and  his  assigns,  during  pleasure.     Render- 
ing therefore,  annually,  281.  8s.  of  lawful  money  jof  England,  at  the  Court  of  Augmenta- 
tion and  Revenues  of  the  Crown,  at  the  feast  of  St.  Michael  the  Archangel. 
A  Minister's  account,  i  Edw.  6,  accounting  for  this  rent. 

A  grant  from  Queen  Elizabeth,  in  the  14th  year  of  her  reign,  to  Sir  James  Crofte, 
of  all  that  her  manor  of  Luston,  and  the  site  an>l  soil  of  the  same,  with  the  rights, 
members  and  appurtenances,  parcel  of  the  possessions  of  the  late  cell  of  liCominster, 
and  to  the  late  monastery  of  Reading,  in  the  county  of  Berks,  formerly  appertaining 
and  belonging,  and  all  and  singular  messuages,  houses,  edifices,  &c.,  and  all  other 
fruits,  profits,  commodities,  rights,  jurisdictions,  liberties,  possessions,  and  heredita- 
ments whatsoever,  [345]  situate,  lying,  and  being,  arising,  growing  and  renewing  in 
the  towns,  fields,  and  hamlets  of  Luston,  Eyton,  the  marsh  of  Leominster,  Yarpole, 
Bireher,  Luckton,  Kingland,  Orleton,  and  Aston,  to  the  said  manor  of  Luston,  in  any 
manner  belonging  or  appertaining,  to  hold  to  the  said  Sir  James  Crofte,  for  the  term  of 
his  life  ;  and  after  his  decease  the  said  manor  should  remain  to  Edward  Crofte,  Esq., 
son  and  heir  apparent  of  the  said  Sir  James  Crofte,  and  the  heirs  male  of  the  said 
Edward  Crofte. 

A  prior  grant  in  the  first  year  of  the  reign  of  Queen  Elizabeth,  to  Sir  James  Crofte 
of  (inter  alia)  the  manor  of  Luston. 

Particulars  for  a  lease  16th  July,  1582,  24  Elizabeth,  of  (inter  alia)  the  farm  of  all 
those  tithes  yearly,  and  from  time  to  time,  growing  or  renewing  in  Luston,  f]yton, 
Lucton,  and  Bireher,  in  the  county  of  Hereford,  and  of  the  manor  of  Luston, (a)  for 
Catharine  Crofte,  wife  of  Sir  James  Crofte,  Sir  Edward  Crofte,  and  Herbert  Crofte, 
for  three  lives  successively.     At  the  foot  of  the  particular  was  a  memorandum  to  the 

(a)  From  these  words  it  would  have  appeared,  that  the  manor  itself,  and  not  the 
tithes  in  et  infra  manerium,  were  intended  to  pass  :  the  memorandum,  however,  at  the 
foot  of  the  particular,  explains  this. 
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following  effect: — "The  fine  101. — Memorandum,  there  is  the  manor  of  Lu.ston, 
which  is  of  the  yearly  value  of  1011.  13s.  9d.  which  is  granted  to  >Sir  James  Crofte, 
Knifht,  by  her  Majesty's  letteis  patent,  in  the  first  year  of  her  reign,  during  her 
hiehness's  pleasure.  And  that  the  tithes  of  the  said  manor  are  meant  to  pass  in  this 
lease,  and  not  the  manor,  albeit  the  words  in  the  said  lease  doth  for  want  of  true 
writing  seem  otherwise,  as  may  appear  by  the  said  lease,  23d  May,  1582.  Examined 
by  William  Pynne,  Auditor." 

The  grant  10  James  1,  (24th  March,  1613),  from  the  king  to  Francis  Morris  and 
Francis  Phillips,  their  heirs  and  assigns  for  ever,  "  of  (inter  alia)  all  those  tithes  yearly, 
and  from  time  to  time,  coming,  growing,  or  renewing,  [346]  in  Luston,  Eyton,  Lucton, 
Bircher,  and  Yarpole,  or  in  any  or  either  of  them,  with  all  their  rights,  members,  and 
appui'tenances,  (in  the  grant  particularly  described  by  the  names  of  the  occupiers,)  all 
and  sint^ular  which  premises  were  situate,  lying,  and  being  within  the  lordship  of  Leo- 
minster, and  were  of  the  yearly  value  of  301.  2s.  4d.,  and  were  formerly  parcel  of  the 
lands  and  possessions  of  the  late  cell  of  Leominster,  being  a  cell  annexed  to  the  late 
monastery  of  Reading,  in  the  county  of  Berks.  Also  we  have  given  and  granted, 
and  by  these  presents,  for  us,  our  heirs,  and  successors,  do  give  and  grant  to  the 
aforesaid  Francis  Morris  and  Francis  Phillips,  their  heirs  and  assigns.  All  and  singular 
sites,  messuages,  granges,  mills,  houses,  edifices,  buildings,  barns,  stables,  dove-houses, 
gardens,  orchards,  garden-grounds,  shops,  cellars,  sollars,  lands,  tenements,  burgages, 
meadows,  feedings,  pastures,  commons,  ways,  void  grounds,  demesne  lands,  glebe 
lands,  wastes,  furzes,  heaths,  moors,  marshes,  woods,  underwoods,  tithes  of  sheaf,  blade 
grain,  and  hay,  wool,  flax,  hemp,  and  lambs,  and  all  other  tithes  whatsoever,  as  well 
great  as  small.  And  all  oblations,  obventions,  fruits,  profits,  waters,  fisheries,  fishings, 
works  of  tenants,  rents,  and  services,  as  well  of  free  as  of  customary  tenants,  of  tenants 
at  will,  suits,  sock,  mulctures,  warrens,  mines,  quarries,  rents,  revenues,  and  services, 
rents  charge,  rents  seek,  and  rents  upon  whatsoever  leases  or  grants  reserved,  farms, 
fee  farms,  annuities,  yearly  payments,  pensions,  portions,  sums  of  money,  payments 
for  tithes  or  in  satisfaction  of  tithes  or  oblations,  knight's  fees,  wards,  marriages, 
escheats,  reliefs,  heriots,  fines,  amerciaments,  courts  leet,  views  of  frank  pledge, 
perquisites  and  profits  of  courts  and  leets,  and  all  things  to  court  leet  and  view  of 
frank  pledge  appertaining,  chattels  waived,  estrays,  bond-men,  bond-women,  and 
villeins,  with  their  sequels,  estover,  and  common  of  estover,  fairs,  mai'kets,  tolls, 
exemptions  from  toll,  customs,  rights,  jurisdictions,  franchises,  liber-[347]-ties,  privi- 
leges, profits,  commodities,  advantages,  emoluments,  and  hereditaments  whatsoever, 
with  all  their  appurtenances  of  what  kind,  nature,  or  sort  soever  they  be,  or  by  what- 
soever names  they  are  known,  esteemed,  named,  or  called,  situate,  lying,  and  being, 
coming,  growing,  renewing,  or  arising  within  the  counties,  cities,  towns,  fields,  places, 
parishes,  or  in  or  within  any  or  either  of  them,  or  elsewhere  wheresoever,  to  the  afore- 
said rectories,  churches,  granges,  prebends,  chantries,  free  chapels,  colleges,  spiritual- 
ties, tithes,  messuages,  cottages,  burgages,  lands,  tenements,  and  hereditaments,  and 
other  the  premises  above  expi-essed  and  specified,  and  by  these  presents  before  granted, 
or  to  any  or  either  of  them,  or  to  any  part  or  parcel  thereof  in  any  manner  belonging, 
appertaining,  incident,  or  appendant,  or  as  members,  parts,  or  parcels  of  the  same 
rectories,  churches,  granges,  prebends,  chantries,  free  chapels,  colleges,  spiritualties, 
tithes,  messuages,  cottages,  burgages,  lands,  tenements,  and  hereditaments,  and  other 
the  premises  above  expressed  and  specified,  and  by  these  presents  before  granted,  or 
of  any  or  either  of  them,  at  any  time  heretofore  being,  had,  known,  accepted,  occupied, 
used,  or  reputed.  And  also  the  reversion  and  reversions  whatsoever  of  all  and  singular 
the  promises  above  by  these  presents  granted,  and  of  every  part  thereof  dependant 
or  expectant  of,  in,  or  upon  any  lease  or  leases,  grant  or  grants,  for  term  or  terms  of 
life,  lives,  or  years,  or  otherwise  in  any  manner  made  of  the  premises  above  by  these 
presents  granted,  or  of  any  parcel  thereof,  being  of  record,  or  not  of  record.  And 
also  all  and  singular  rents  and  yearly  profits  whatsoever,  reserved  upon  whatsoever 
lease  or  leases,  made  of  or  upon  the  premises  by  these  presents  before  granted,  or  of 
or  upon  any  parcel  thereof,  being  of  record  or  not  of  record  ;  And  the  rents  and  yearly 
profits  of  all  and  singular  the  same  premises  above  by  these  presents  granted,  and  of 
every  parcel  thereof.  We  have  also  given  and  granted,  [348]  and  by  these  presents, 
for  us,  our  heirs,  and  successors.  Do  give  and  grant  to  the  aforesaid  Francis  Morris 
and  Francis  Phillips,  their  heirs  and  assigns,  that  they  the  aforesaid  Francis  Morris 
and  Francis  Phillips,  their  heirs  and  assigns,  may  from  thenceforth  for  ever  have, 
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hold,  and  enjoy,  and  may  and  shall  be  able  to  have,  hold,  and  enjoy,  within  the  afoie- 
said  rectories,"  churches,  granges,  prebends,  chantries,  free  chapels,  colleges,  spiritual- 
ties, tithes,  messuages,  cottages,  burgages,  lands,  tenements,  and  hereditaments,  and 
all  and  singular  other  the  premises  above  by  these  presents  granted,  and  within  every 
parcel  thereof,  so  many,  so  great,  the  like,  the  same,  such,  and  similar  courts  leet, 
view  of  frank  pledge,  law  days,  assize,  and  assay  of  bread,  wine,  and  ale,  chattels 
waived,  estrays,  chattels  of    felons   and   fugitives,  of  felons   of    themselves,  and    of 
persons  put  in  exigent,  deodands,  knight's  fees,  wards,  marriages,  escheats,  reliefs, 
heriots,  free  warrens,  and  all  other  rights,  jurisdictions,  franchises,  liberties,  customs, 
privileges,  profits,  commodities,  advantages,  emoluments,  and  hereditaments  whatso- 
ever, as  and  which,  and  as  fully,  freely,  and  entirely,  and  in  as  ample  manner  and 
form  as  any  abbot  or  abbess,  prior  or  prioress  of  any  late  monastery,  abliey,  or  priory, 
or  any  chanter,  provost,  or  prebendary,  or  any  other  person  or  persons  at  any  time 
heretofore  having,  possessing,  or  being  seised   of   the  aforesaid  rectories,  churches, 
granges,  prebends,  chantries,  free   chapels,  colleges,  spiritualties,  tithes,   messuages, 
cottages,  burgages,  lands,  tenements,  and  hereditaments,  and  other  the  premises  by 
these  presents  before  granted,  with  all  their  appurtenances,  or  any  parcel  thereof,  have 
or  hath  at  any  time  had,  held,  used,  or  enjoyed,  or  ought  to  have  held,  used,  or  enjoyed, 
in  the  premises  above  by  these  presents,  granted,  or  in  any  parcel  thereof,  liy  reason  or 
force  of  any  charter,  gift,  grant,  or  confirmation  by  us,  or  by  any  of  our  progenitors  or 
ancestors,  late  Kings  or  (Queens  of  England  heretofore  had,  made,  granted  or  con-[349]- 
firmed,  or  by  reason  or  force  of  any  act  or  acts  of  Parliament,  or  by  reason  or  force 
of  any  lawful  prescription,  usage,  or  custom  heretofore  made  or  used,  or  otherwise  by 
any  lawful  means,  right,  or  title  whatsoever,  and  as  fully,  freely,  and  entirely,  and  in  as 
ample  manner  and  form  as  We,  or  any  of  our  progenitors  or  ancestors,  late  Kings  or 
Queens  of  England  have  had  and  enjoyed,  or  ought  to  have  had  and  enjoyed,  in  all 
and  singular  the  premises  above  by  these  presents  granted,  or  in  any  parcel  thei'eof. 
We  further  give,  and,  by  these  presents,  for  us,  our  heirs,  and  successors.  Do  grant  to 
the  aforesaid  Francis  Morris  and  Francis  Phillips,  their  heirs  and  assigns.  All  and 
singular  the  premises  above  by  these  presents  granted,  and  every  parcel  thereof,  with 
all  their  appurtenances,  as  fully,  freely,  and  entirely,  and  in  as  ample  manner  and 
form  as  all  and  singular  the  premises  above  by  these  presents  granted,  or  any  parcel 
thereof,  came,  or  ought  to  have  come  to  our  hands,  or  to  the  hands  of  any  of  our 
progenitors  or  ancestors,  late  Kings  or  Queens  of  England,  and  in  our  hands  now  are, 
or  ought  to  be,  or  might  be  by  reason  or  force  of  the  dissolution  or  surrender  of  any 
late  monasteries,  abbeys,  or  priories,  or  by  reason  or  force  of  any   act  or  acts  of 
Parliament,  or  by  reason  of  any  attainder  or  forfeiture,  or  by  reason  of  any  exchange 
or  purchase,  or  of  any  gift  or  grant,  or  by  reason  of  escheat,  or  by  any  other  lawful 
means,  right,  or  title  whatsoever.     Except  always  nevertheless,  and  out  of  this  our 
present  grant  wholly  reserved,  all  and  singular  advowsons,  donations,  free  dispositions, 
and  rights  of  patroiiage  of  all  and  singular  rectories,  churches,  vicarages,  chapels,  and 
other  ecclesiastical  benefices  whatsoever,  to  the  premises,  or  any  part  or  parcel  thereof 
in  any  manner  belonging,  appertaining,  incident,  appendant,  oi'  incumbent —  1  o  have, 
hold,"and  enjoy  all  and  singular  the  aforesaid  rectories,  churches,  granges,  prebends, 
.  chantries,  free   chapels,  colleges,  spiritualties,  tithes,  messuages,  cottages,  burgages, 
[350]  fisheries,  lands,  tenements,  meadows,  feedings,  pastures,  woods,  underwoods, 
rents,  courts  leet,  views  of  frankpledge,  profits,  commodities,  advantages,  emoluments, 
and  hereditaments,  and  all  and  singular  other  the  premises  above  by  these  presents 
granted,  with  all  their  rights,  members,  and  appurtenances,  (except  as  before  excepted), 
to  the  aforesaid  Francis  Morris  and  Francis  Phillips,  their  heirs  and  assigns  ;  to  the 
only  and  proper  use  and  behoof  of  them  the  said  Francis  Mori-is  and  Francis  Phillips, 
their  heirs  and  assigns  for  ever ;  to  hold  to  us,  our  heirs  and  successors,  as  of  our 
manor  of  East  Greenwich,  in  our  county  of  Kent,  by  fealty  only,  in  free  and  common 
socage,  and  not  in  capite  nor  by  knight  service." 

A  bargain  and  sale,  19  James  1,  from  Francis  Morris  and  Francis  Phillips,  of  the 
premises  comprised  in  the  last  grant,  to  William  Trigg.  The  title  was  then  traced 
down  to  John  Pierrepont.  The  settlement  by  John  Pierrepont,  and  the  act  incor- 
porating the  governors  of  the  school,  were  also  given  in  evidence. 

The  plaintiffs  likewise  produced  the  records  of  the  bill  and  answers  in  a  cause  of 
Berry  against  Cooke,  in  this  Court,  in  1651.  The  bill  and  answers  in  a  cause  of  Croft 
against  Cooke,  in  this  Court,  in  1679.     The  bill  and  answers  in  a  cause  of  Shaw  against 
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Brumhell,  in  this  Court,  in  the  2d  of  Will.  &  Mary.  The  bill  and  answers  in  a  cause 
of  Peim)/  against  Hoper,  7  Geo.  1.  The  information,  answers,  and  decree  in  a  suit  in 
Chancery,  1737,  by  I'he  Altorney-General  at  the  Relation  of  the  Governors  of  Liicion  School 
against  Keysall.  The  information  and  answers,  but  no  decree,  in  a  cause  of  Tlie  Attorney- 
Geveral  at  the  Relation  of  the  Governors  of  Lucton  School  against  Stevens,  in  the  1 1  Geo.  2, 
1738.  The  proceedings  in  the  causes  were  read  as  evidence  that  the  owners  and 
lessees  of  the  tithes,  and  especially  the  Governors  of  Lucton  School,  and  their  lessees, 
in  very  early  times,  had  claimed  the  tithes,  inter  alia,  of  hay  and  agistment,  of  the 
several  townships ;  and  [351]  that  the  defendants  in  those  suits  did  not  dispute  the 
title  of  the  plaintiffs,  but  only  set  up  moduses,  compositions,  and  partial  exemptions. 

The  plaintifl's  also  proved  a  lease,  dated  30th  January,  1707,  from  John  Pierrepont 
to  Sir  Herbei't  Crofte,  of  the  tithes  in  Luston,  Eyton,  Lucton,  Bircher,  alias  Birchall, 
and  Yarpole,  alias  Yarpool,  and  in  or  within  the  manor  of  l^uston,  and  also  in  the 
parish  of  Leominster,  and  which  contained  a  covenant  on  the  part  of  the  lessee,  to 
repair  the  chancels  of  the  several  parochial  churches  or  other  chapels  within  or 
belonying  to  the  premises  demised.  They  also  traced  their  title  and  proved  the 
agreement  with  the  plaintiff'  Pymble.  And  they  entered  into  parol  testimony  to 
prove  repairs  from  time  to  time  done  by  the  Governors  of  the  School  to  the  chancels 
of  the  chapels  or  churches  of  Yarpole,  Lucton,  and  Eyton.  The  plaintiff's  also  proved 
by  the  examination  of  a  collector  of  the  tithes,  that  tithes  in  kind,  of  corn  and  grain, 
hops,  clover,  hay  of  the  first  year's  growth,  clover  seed,  geese,  apples,  pears,  and  pigs, 
within  and  thi'oughout  the  manor  of  Luston,  and  within  and  throughout  the  township 
or  hamlet  of  Luston,  and  the  chapelry  of  Eyton  ;  besides  and  except  the  tithes  of  eggs, 
within  the  township  or  hamlet  of  Luston,  and  the  chapelry  of  Eyton,  had  constantly 
been  rendered  for  forty  years  past,  to  or  for  the  use  of  the  lessee  for  the  time  being 
of  the  said  township  and  chapelry  under  the  Governors  of  Lucton  School,  by  the 
occupiers  for  the  time  being  of  such  lands,  including  the  lands  occupied  by  the  defen- 
dants in  the  first  suit.  And  that  during  the  same  period,  except  for  fi'uit  growing  in 
orchards  and  gardens,  eggs,  hemp,  and  flax,  within  the  chapelry  or  vicarage  of  Yai-pole, 
and  the  tithes  of  former  closes  within  the  said  chapelry  or  vicarage ;  tithes  in  kind  of 
corn  and  grain,  hops,  clover,  hay  of  the  first  year's  growth,  and  clover  seed,  geese, 
pigs,  and  wool,  as  had  fi'om  time  to  time  been  rendered  by  the  occupiers  of  lands 
within  the  township  of  [352]  Bircher  and  Yarpole,  comprising  the  lauds  occupied  by 
the  defendants  in  the  second  suit,  to  the  lessee  of  the  governors.  It  was  admitted 
that  tithes  had  never  been  collected  from  the  Bury  of  Luston. 

The  evidence  on  the  part  of  the  defendants  consisted  of  an  extract  from  Domesday, 
shewing,  that  at  that  time  the  king  held  Leominster,  with  its  sixteen  members,  naming 
(inter  alia)  Lustone  and  Larpol. 

The  Valor  Ecclesiasticus,  which  was  partly  to  this  eflfect : 

"  Decanat'  de  Leomynstr'  in  Com'  et  Dioc'  Heref. 
"  Vicaria  de  Eye.     Ric'  Wynde  vicar'  ib'm.     Valet  in 

"  Teiito  cum  ptin'  p  annu      ..... 
Decimis  feni  coibS  ainiis     ..... 
Decimis  lini  coib5  annis      ..... 
&c.      &c.      &c. 

Et  valet  clare  c6ib3  annis     .  .  .  .     v: 

P  . 

Bailiff's  accounts,  36  Hen.  8,  accounting  for  the  profits  of  the  Bury  of  Luston,  and 
of  the  ferme  of  the  site  of  the  manor.  Certain  leases  of  the  tithes.  The  answers  of 
the  vicar  and  chaplain  in  The  Attorney-General  v.  Stevens.  And  institutions  to  the 
vicarage  of  Eye,  in  1718,  1730,  1785  &  1796. 

The  evidence  on  the  part  of  the  defendants  Davis  and  Staunton,  (who  were 
occupiers  in  Yarpole),  consisted  of  a  lease  from  the  Crown,  in  the  reign  of  King 
Edward  6th,  of  land  in  Yarpole,  in  which  were  mentioned  the  Churchwardens  of 
Yarpole  ;  and  a  provision  was  made  for  defraying  the  expense  of  lamps  or  lights  in 
the  church  of  Yarpole.  These  defendants  also  produced,  from  the  bishop's  registry, 
institutions  to  the  perpetual  vicarage  of  the  parish  church  of  Yarpole,  in  the  years 
1740,  1743,  and  1796,  and  the  admission  on  the  18th  May,  1808,  of  a  curate.     All  the 
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defendants  proved,  by  parol  testimony,  the  payment  of  the  several  moduses  alleged 
by  their  answers,  within  living  memory,  and  the  reputation  that  the  same  were 
moduses.  They  also  proved  that  tithe  hay  or  agistment,  or  any  composition  for  it, 
had  not  been  paid  within  living  memory. 

[353]  The  plaintiffs,  in  reply  to  the  evidence  of  the  defendants,  produced,  from 
the  bishop's  registry,  admissions  of  chaplains  to  the  chapelry  of  Yarpool. 

Jervis  and^Tinney,  detailed  the  title  of  the  plaintiffs,  commenting  upon  the 
evidence  in  support  of  it  as  they  proceeded,  and  maintained,  in  conclusion,  that  the 
evidence  established  the  right  of  the  plaintiffs  to  the  tithes  demanded  by  them  in 
both  suits. 

Martin,  and  Boteler,  for  all  the  defendants  except  Davis  and  Staunton.  This  is  a 
bill  by  parties  who  do  not  sustain  the  character  of  rector  or  impropriator.  They  are 
only  grantees  of  certain  descriptions  of  tithes  arising  on  particular  lands.  They  must, 
therefore,  shew  from  the  grant,  as  well  as  from  the  usage,  what  the  effect  and  opera- 
tion of  the  words  of  the  grant  are.  It  is  matter  of  doubt  whether  the  cell  of  Leo- 
minster was  in  existence  at  the  time  of  the  abbey  of  Reading.  The  cell  or  priory  of 
Leominster  was  founded  in  1 1 25.  The  precise  date  when  the  abbey  of  Reading  was 
founded,  does  not  appear.  Henry  the  First  began  to  reign  in  1100,  and  he  reigned 
to  1135.  If  the  priory  were  founded  before  the  abbey  of  Reading,  the  effect  of  the 
grant  would  be,  to  make  Reading  a  cell  of  Leominster,  a  cell  being  subordinate  to  a 
greater  monastery.(a)  If  the  priory  were  founded  subsequently  to  the  abbey,  it  must 
have  been  endowed  with  some  tithes  If  the  plaintiffs  claim  under  the  abbey  of 
Reading,  it  is  incumbent  upon  them  to  shew  what  were  the  possessions  of  the  abbey. 
There  were  two  religious  houses,  one  greater,  and  the  other  subordinate;  each 
appearing  to  have  had  tithes.  On  the  dissolution  of  monasteries,  both  came  to  the 
Crown  at  the  same  time.  The  plaintiffs  ought  to  have  shewn  what  perception  followed 
the  grant.  The  bill  claims  tithe  of  hay  and  agist-[354]-ment,  milk,  calves,  lambs, 
potatoes,  garden  stuff,  and  fruit.  They  have  not  shewn  any  perception  of  tithe  hay 
or  agistment ;  and  though  we  do  not  shew  perception  by  any  other  person,  still,  as  the 
plaintiffs  do  not  claim  under  a  common-law  right,  as  rectors,  they  are  not  entitled  to 
any  inference  in  their  favour.  The  grant  to  Morris  and  Phillips  does  not  appear  to 
have  been  a  grant  of  the  rectory,  or  of  a  portion  of  the  tithes,  but  merely  a  grant  of 
the  tithes  then  on  lease.  The  best  exposition  of  any  grant  is  the  usage  which  has 
followed  it :  and  if  there  had  not  even  been  an  express  grant  of  these  tithes,  if  there 
had  been  words  large  enough  to  include  them  with  constant  usage,  the  Court  might, 
perhaps,  have  held,  that  they  were  entitled  to  the  tithes  ;  but  the  Court  must  of 
necessity  be  of  a  contrary  opinion  where  there  has  been  no  such  usage.  There  is  no 
mention  of  tithe  hay  in  any  of  the  documents  except  in  Leominster  Marsh,  which 
affords  strong  inference  that  no  other  tithe  hay  was  intended  to  be  granted.  They 
have  failed  in  all  former  attempts  to  recover  the  tithes  now  demanded  by  them.  It 
is  now  ninety  years  since  the  information  in  The  AUormy-Gennal  v.  Slevem  was  filed. 
After  so  long  an  acquiescence,  they,  in  1807,  begin  to  grant  leases  to  ignorant  persons, 
containing  the  word  herbage,  with  a  view  of  asserting  a  right.  It  appears  from  the 
documents,  that  the  tithes  of  these  districts  were  specifically  divided  ;  the  vicarage 
of  Eye  having  some  tithes,  and  the  priory  of  Leominster  having  also  some.  There 
were  also  the  tithes  of  the  Bury  of  Luston,  and  there  are  the  tithes  of  the  manor  of 
Luston.  The  necessary  construction  to  be  put  on  the  grant  of  Queen  Elizabeth  is, 
that  when  the  Queen  made  that  grant  she  had  all  the  possessions  to  which  the 
monastery  had  been  entitled,  for  no  separation  of  the  tithes  is  shewn.  The  words 
in  the  grant  of  Queen  Elizabeth,  "all  our  tithes,"  must  of  necessity  mean  tithes  of 
which  the  Queen  was  in  the  actual  perception,  and  not  tithes  which  were  then 
already  leased  to  other  per-[355]-sons  ;  or  else  it  would  appear,  that  the  persons  who 
prepared  the  grant  did  not  know  with  certainty  what  tithes  the  Queen  was  entitled 
to,  some  having  been  leased  to  other  persons.  The  grant  then  mentions  the  tithe  of 
hay  in  Leominster  Marsh.  Why  those  particular  tithes  should  be  distinguished  does 
not  appear.  It  then  states,  tithes  of  lands  in  Yarpole,  in  the  occupation  of  divers 
persons,  naming  them.  In  some  parts  of  the  grant  the  words  are,  "  all  our  tithes, 
generally,  in  other  parts  the  grant  is  confined  to  the  tithe  of  hay  of  lands  in  the  occupa- 
tion of  the  persons  named.     If  the  Queen  intended  to  grant  all  the  tithes,  why  name 

(a)  See  Burn,  Eccles.  Law,  tit.  Monasteries,  7th  edit.  575. 
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the  varieties.  If  the  grant  of  King  James  had  used  the  same  words,  they  might 
perhaps  have  shewn  from  usage,  what  the  particular  tithes  were.  Not  one  of  the 
documents  produced  shews  that  tithe-hay  was  ever  received,  but  the  contrary.  There 
was  a  rectory  of  Eye,  either  belonging  to  the  priory  of  Leominster  or  to  the  abbey 
of  Eeading,  and  which,  on  the  dissolution,  became  vested  in  the  Crown.  It  never 
can  be  said,  that  the  King's  right  is  displaced  by  the  mere  circumstance  of  the  repair 
of  the  chancel.  Such  a  fact  will  not  induce  the  Court  to  suppose  that  there  has  been 
a  demise  of  the  rectory.  It  is  material  that  there  is  a  vicar  who  has  tithes  within  a 
place  at  Yarpole  as  well  as  at  Eye.  It  appears  from  the  Ecclesiastical  Survey,  that 
the  vicars  of  Eye  received  tithe  hay  :  and  that  the  vicar  subsequently  claimed  tithe- 
hay,  appears  from  the  information  in  The  Aticn-ney-General  v.  Stevens.  If  a  different 
modus  be  pruved  from  that  pleaded,  the  modus  cannot  be  sustained.  Miller  v.  Jackson 
(ante,  vol.  I,  p.  65),  Blake  v.  P'esey  (3  Dow,  P.  C.  189  ;  2  E.  &  Y.  699).  And  so  where 
a  party  claims  tithes,  and  enters  into  evidence,  he  cannot  have  a  decree  if  he  proves 
a  modus,  though  it  be  not  set  up  by  the  defendant.  The  informations  against  Keysall, 
in  the  8  Geo.  2,  and  against  Stevens,  in  the  1 1  Geo.  2,  shew  that  [356]  the  parties 
who  then  represented  this  charity  did  not  and  could  not  consider  themselves  entitled 
to  all  the  tithes  demanded  by  the  present  bill,  which  demands  an  account  of  tithe- 
hay.  In  the  latter  suit  the  defendants,  by  their  answer,  admitted  the  plaintiff's'  right 
to  certain  tithes,  except  hay.  Afterwards,  another  answer  appears  to  have  been  put 
in,  insisting  that  the  plaintiff's  were  not  rectors,  but  only  grantees  of  paiticular  tithes. 
Witnesses  were  examined  and  many  of  the  depositions  in  that  suit  have  been  read 
in  this  cause.  The  witnesses  state,  that  tithe-hay  had  not  been  paid  ;  one  of  such 
witnesses  appearing  to  be  the  sister  of  Mr.  Pierrepont,  the  founder  of  the  charity. 
This  is  very  strong  evidence,  that  Mr.  Pierrepont  himself,  or  his  family,  were  not  then 
entitled  to  tithe-hay.  The  cause  was  heard  before  Lord  Hardwicke,  on  the  25th 
November,  17-i3,  when  it  appearing  that  Luston  was  within  the  rectory  of  Eye  and 
Yarpole,  the  cause  stood  over,  and  the  vicars  of  Eye  and  Yarpole  were  made  parties. 
The  relators  did  not  call  on  Smith,  the  vicar  of  Yarpole,  for  fifteen  years.  In 
December,  1758,  Smith  put  in  his  answer,  claiming  (among  other  things)  great  and 
small  tithes  and  herbage  of  certain  closes.  In  January,  1759,  the  vicar  of  Eye 
answered.  If  the  plaintiff's  claimed  nothing  which  belonged  to  the  vicar  of  Eye  and 
the  other  persons,  how  did  it  happen  that  the  information  was  never  brought  to  a 
hearing !  The  fact  of  their  not  proceeding  to  a  decree  shews  that  they  did  not  con- 
sider their  case  made  out.  And  from  that  time  until  the  present  they  have  never 
taken  a  single  step.  There  is  no  evidence  of  perception,  but  abundant  evidence 
of  opposition  to  the  claim.  Witnesses  who  have  not  proved,  but  contradicted  the 
demand.  No  decree  was  ever  obtained  in  either  of  the  suits  ;  and  whether  the  claims 
of  the  ecclesiastical  persons  did  or  did  not  clash  with  the  demands  of  the  plaintiffs  in 
the  information,  there  is  no  reason  why  the  causes  should  not  have  been  heard.  Many 
antient  witnesses  were  examined  in  those  causes.  The  rights  of  the  [357J  parties 
could  have  been  established  with  much  greater  ease  at  that  time  than  now.  The  fair 
inference  is,  that  the  Attorney-General  of  that  day  considered  that  the  plaintiff's  had 
not  made  out  their  case,  and  would  not  further  prosecute  the  suit.  In  1785,  they 
attempted  to  obtain  the  tithe  of  herbage.  They  actually  refunded  to  the  lessee  the 
amount,  when  they  found  that  the  tenants  would  no;  pay.  Hay  is  not  mentioned  in 
any  of  the  documents  produced.  The  plaintiff's  are  not  rectors,  and  we  are  not  there- 
fore bound  to  shew  them  to  whom  the  tithe  is  payable,  but  it  rests  on  them  to  make 
out  their  title.  The  grant  from  Queen  Elizabeth  is  not  a  grant  of  all  her  tithes,  but 
only  of  divers  of  her  tithes  in  the  manor  of  Luston.  It  is  incumbent  on  the  plaintiffs 
to  shew,  what  tithes  belonged  to  the  manor  of  Luston.  It  is  manifest,  that  if  either 
of  the  informations  had  been  brought  to  a  successful  termination,  the  parish  would 
not  be  in  its  present  situation. 

Sidebottom,  for  the  defendants  Davis  and  Staunton.  Yarpole  is  a  parish  of  itself, 
and  not  any  part  of  the  rectory  of  Eye,  and  the  plaintiff's  can  only  claim  the  tithes 
of  the  lands  of  these  defendants,  as  part  of  the  rectory  of  Eye.  If  the  plaintiff'  make 
out  this  case  as  against  these  defendants,  the  defendant  Davis  is  only  liable  to  the 
payment  of  the  tithe  of  agistment,  and  the  other  defendant  only  in  respect  of  tithe 
of  wood  cut  down  in  a  small  piece  of  waste  land.  The  evidence  in  Berry  v.  Cook,  is 
no  evidence  against  these  defendants ;  the  identity  of  the  lands  occupied  by  them 
with  those  of  the  defendants  in  that  suit,  not  being  proved.     Ashhy  v.  Bower  (3  Eagle 
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&  Younge,  1308;  Gwill.  1238;  4  Wood,  195),  Ladi/  Dartmouth  v.  Roberts  (16  East, 
33-t ;  2  Eagle  &  Younge,  655),  Benton  v.  Olire  (Bnnb.  284  ;  2  Eagle  &  Younge,  24). 
If  the  plaintiffs  had  made  out  any  case  [358]  against  these  defendants,  it  must  have 
rested  on  two  points  ;  first,  that  the  lands  in  question  are  within  the  i-ectorv  of  Eye ; 
and  secondly,  that  they  have  a  grant  of  that  rectory,  or  of  the  particular  tithes.  A 
grant  from  the  Crown  in  the  most  extreme  words  will  not  bar  a  rector  of  his  common- 
law  right,  unless  the  nature  of  the  right  of  the  Crown  be  e.xpressly  stated  in  the  grant. 
Ekins  V.  Dormer  (3  Atk.  534;  2  Eagle  &  Younge,  108).  No  perception  of  the  tithes 
of  agistment  or  wood  at  anr  time  is  shewn.  He  also  suggested,  that,  as  out  of  a  farm 
of  eight  hundred  acres,  the  defendant  Davis  had  only  seventy  acres  in  Eye,  (if  any 
part  was  in  Eye),  and  of  those  seventy  acres,  sixty-one  wei'e  woodland,  and  the  agist- 
ment was  therefore  only  of  nine  acres,  the  maxim  "  de  minimis  non  curat  lex,"  would 
apply. 

Jervis.  in  reply.  It  appears  from  the  proceedings  in  the  Quare  impedit,  that  the 
abbot  of  Reading  was  the  rector  of  Eye,  before  the  time  of  legal  memory,  under  the 
grant  from  King  Hen.  1.  In  Pope  Nicholas'  taxation,  no  mention  is  made  of  any 
taxation  of  the  townships  of  Yarpole,  Lucton,  Bureher,  and  Eyton,  as  chapelries  or 
otherwise,  which  is  to  be  accounted  for  by  all  of  them  being  comprised  in  the  rectory 
of  Eye.  The  Nonae  roll  and  Minister's  accounts  confirm  this.  .All  the  documents 
shew  that  the  abbot  of  Reading  had  the  tithes  of  the  manor  of  Luston  shortly  before 
the  dissolution  of  monasteries.  The  reason  why  the  lease  in  the  time  of  Elizabeth 
contained  the  words  divers  tithes,  and  not  all  tithes,  is  easily  accounted  for,  by  the 
queen's  not  having  all  the  tithes ;  some  of  them  having  been  demised  to  one  Brotholt, 
by  lease  of  3 1  Hen.  8,  and  other  parts  thereof  having  been  demised  to  Gooding,  by 
a  lease  of  3  &  4  Philip  and  Mary.  By  the  lease  of  10  January,  1  Elizabeth,  that 
queen  demised  the  manor  of  Luston,  not  including  the  tithes.  By  the  lease  of  14  May, 
21  Eliz.,  the  tithes  [359]  within  the  manor  were  demised  to  Sir  James  Crofte.  I  he 
particular  for  a  lease,  14  May,  24  Eliz.  (1582),  is  of  a  lease  to  be  granted  to  Catharine 
Crofte  of  the  tithes  only,  and  the  lease  of  25  Eliz.  is  according  to  that  particular. 
The  grant  to  Phillips  and  Morris  was  founded  on  the  lease  of  8  May,  44  Eliz.,  and 
not,  as  supposed  by  the  defendants,  on  the  lease  of  1  Eliz.  The  year  before  Mr. 
Pierrepont  founded"  the  school,  he  demised  the  tithes  to  one  of  the  Crofte  family,  for 
a  term  which  did  not  expire  till  1  729.  After  the  expiration  of  that  lease,  the  lessees 
of  the  tithes  under  the  school  tiled  the  information  against  Keysall,  and  in  that 
information  Pierrepont  himself  was  a  relator.  Though  evidence  of  the  custom  in  one 
manor  cannot  be  used  as  evidence  of  the  custom  of  another  manor,  yet  here  we  say 
it  applies  to  all  the  townships,  all  of  them  being  not  only  in  one  parish  but  in  the 
same  manor.  The  Attorney-General,  in  the  information,  asserts  the  title  of  the  charity 
and  not  the  title  of  the  crown.  The  delay  in  the  prosecution  of  the  informations  may 
be  accounted  for  by  the  circumstance  of  the  suits  being  at  the  instance  of  the  lessees, 
who  had  no  permanent  interest  in  the  subject.  The  lease  of  24  March,  5  Edw.  6, 
produced  on  the  part  of  the  occupiers  in  Yarpole,  does  not  prove  that  Yarpole  was 
not  part  of  the  rectory  of  Eye  ;  on  the  contrary,  it  clearly  shews  that  Yarpole  was  a 
chantry  or  chapel ;  and  the  three  institutions  of  a  vicar  and  one  admission  of  a  curate 
are  answered  by  the  ancient  evidence,  which  shews  that  there  were  several  chapels 
annexed  to  the  rectory  of  Eye,  and  also  by  the  books  which  contain  entries  of  presen- 
tation to  the  chantry  of  Yarpole.  It  is  remarkable  also,  that  there  is  no  institution 
produced  before  the  year  1740.  The  maxim  de  minimis  &c.  does  not  apply  to  the 
case  of  tithes,  the  bill  being  to  establish  a  right.  With  respect  to  the  moduses,  they 
are  not  properly  pleaded,  and  are  not  sufficiently  made  out  in  evidence ;  3d.  per  lamb 
has  repeatedly  been  [360]  held  to  be  a  rank  modus. (a)  Subsequent  cases,  it  is  true, 
have  over-ruled  this,  but  the  usual  course  has  been  to  direct  an  inquiry  as  t  >  the 
value  of  lambs  in  the  neighbourhood  about  that  time. 

The  Court  took  time  to  consider. 

Nov.  13th. — The  Lord  Chief  B.\rox.  These  are  two  causes:  and  though  I  do 
not  think  it  proper  to  consolidate  them,  and  to  pronounce  one  decree  only  ;  yet,  in 
delivering  my  opinion,  it  will  be  convenient  to  consider  them  together. 

(o)  See  Layfiekl  v.  Eniicknap,  Dodd's  MSS.  1  Eagle  &  Younge,  627  ;  Goddard  v. 
Kethle,  Bunb.  105,  1  Eagle  &  Younge,  777  ;  Bishop  v.  ChicJiester,  Cox's  MSS.,  3  Eagle  & 
Younge,  1351  ;  S.  C.  2  Bro.  C.  C.  161. 
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The  leading  facts  are  the  same  in  both  causes,  and  the  reasoning  and  arguments 
are  also  the  same,  or  at  least  in  every  material  respect  so  closely  allied  as  to  be  undis- 
tincuishalile.  I  will  therefore  state  the  opinion  which  the  examination  of  the  docu- 
ments, and  the  reconsideration  of  the  arguments  have  led  me  to  form,  as  if  they  were 

one  cause.  r       -l    c  u       • 

The  plaintiffs  are  in  both  cases  identically  the  same.  In  the  hrst  cause,  that  m 
which  Scarlett  and  others  are  the  defendants,  the  occupation  of  all  the  defendants  is 
stated  to  be  within  the  rectory  of  the  parish  of  Eye,  and  within  such  parts  of  the 
vicarage  of  Eve  as  are  within  the  manor  of  Luston. 

It  has  appeared  to  me  somewhat  doubtful,  whether  some  of  the  persons  that  speak 
of  this  occupation  do  not  mean  to  say,  that  it  was  within  the  township  of  Lucton. 
But  the  most  authentic  part  of  the  proceedings,  and  that  from  which  the  description 
must  be  taken,  designates  it  as  within  the  rectory  and  parish  of  Eye,  and  within  such 
parts  of  the  vicarage  of  Eye,  as  are  within  the  manor  of  Luston. 

In  the  second  cause,  that  in  which  Smith  and  others  are  defendants.  Of  the 
defendants  who  have  been  brought  to  [361]  a  hearing,  Fiddis  states  his  occupation 
to  be  in  the  hamlet  of  Bircher,  which  is  in  the  chapelry  of  Yarpole ;  Wilmington,  in 
the  hamlet  of  Bircher,  or  of  Yarpole,  and  chapelry  of  Yarpole  ;  and  all  the  others 
are  in  substance  stated  in  the  same  way.  The  questions,  therefore,  in  both  causes 
respect  the  rectory  of  Eye  :  in  the  one,  such  parts  as  are  within  the  manor  of  Luston, 
and,  in  the  other,  such  parts  as  are  within  the  chapelry  of  Yarpole.  There  are  sub- 
ordinate questions  in  both  causes,  as  to  certain  moduses,  of  which  I  shall  take  no 
notice  at  present. 

It  is  evident,  from  the  documents,  that  the  rectory  of  Eye,  with  its  subordinate 
divisions,  was  parcel  of  the  priory  of  Leominster,  and  that  the  priory  of  Leominster, 
with  all  its  attendant  rights,  was  appropriated  to  the  abbey  of  Reading,  and  passed, 
in  the  reign  of  Henry  the  8tb,  at  the  time  of  the  general  dissolution,  into  the  hands 
of  the  Crown  I  do  not  deem  it  necessary  to  enter  into  any  detail  upon  this  part  of 
the  subject^  It  is  sufficient  to  say,  that  the  grant  of  Henry  1st,  soon  after  the  conquest, 
shews  how  the  abbey  of  Reading  became  possessed  of  Leominster.  The  charter  of 
Richard  Sd,  proves  that  they  were  possessed  of  it ;  and  the  record  in  the  quare  impedit, 
in  the  reigii  of  Edward  1st,  in  the  year  1282,  establishes  that,  by  force  of  the  charter 
of  Henry  1st,  the  abbot  of  Reading  held  the  church  of  Eye.  The  judgment  of  the 
Court,  and  the  bishop's  certificate  that  the  church  of  Eye  was  full  of  the  abbot  and 
convent  of  Reading,  appear  to  be  founded  on  this  charter  of  Henry  1st,  pleaded  by 
the  abliot  and  convent.  The  Minister's  accounts  in  the  several  reigns  of  Henry  the 
8th,  Edward  6th,  and  Elizabeth,  and  the  various  leases  and  grants  which  have  been 
produced,  all  of  them  treating  the  tithes  within  the  rectory  of  Eye  as  parcel  of  the 
possessions  of  the  monastery  of  Reading,  are  supported  by  these  documents,  and  in 
their  turn  derive  authenticity  from  them. 

The  Minister's  accounts,  and  the  royal  grants,  are,  when  [362]  they  so  state, 
usually  considered  as  sufficient  evidence  that  certain  pi'emises  were  part  of  a  dissolved 
monastery.  In  the  present  case,  we  have  this  evidence,  and  also  the  charter  by  which 
they  became  so,  and  a  judicial  proceeding,  long  antecedent  to  the  dissolution,  establish- 
ing the  claim  of  this  monastery  to  the  possessions  in  question.  I  conceive  it,  therefore, 
to  be  clear  that  the  rectory  of  Eye,  with  every  thing  included  in  that  description,  was, 
at  the  period  of  the  dissolution,  parcel  of  the  possessions  of  the  monastery,  and,  as  such, 
became  disposeable  at  the  pleasui'e  of  the  Crown. 

The  ne.xt  point  to  be  considered  is,  whether  the  tithes  now  in  question  have,  under 
the  Ci'own,  become  vested  in  the  plaintiffs.  The  plaintiffs  have  clearly  such  title  as 
John  Pierrepont  who  founded  this  school  in  the  leign  of  Queen  Anne,  himself  had. 
Pierrepont  had,  I  also  clearly  think,  such  title  as  Francis  Morris  and  Francis  Phillips 
derived  from  James  1st,  under  his  grant  of  the  24th  of  March  in  the  10th  year  of  his 
reign,  1612.  The  deduction  from  that  grant  to  Pierrepont  is  short  and  satisfactory. 
That  grant  is  dated  in  1612.  In  1621,  Morris  and  Phillips  convey  to  William  Trigg. 
In  1651,  on  the  marriage  of  Gervas  Elwys,  the  son  and  heir  of  Sir  Gervas  Elvvys,  with 
Amy  Trigg,  described  as  the  daughter  and  heiress  of  William  Trigg,  the  premises 
bought  by  William  Trigg  from  Morris  and  Phillips,  are  settled  nearly  in  the  usual 
way;  and  in  the  following  year,  1652,  Ti-igg  and  his  wife,  Rebecca,  levy  a  fine.  In 
1705,  Sir  Gervas  Elwys  suffers  a  recovery  ;  and  in  1707,  Sir  Hervey  Elwys,  describing 
himself  as  grandson  and  heir  to  Sir  Gervas,  conveys  to  Pierrepont.    In  1708,  Pierrepont 
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founds  the  school,  and  conveys  the  tithes,  and  an  act  of  Parliament  establishing  and 
incorporating  the  governors  passes  in  the  same  year.  This  deduction,  when  the  deeds 
are  examined,  is  quite  satisfactory.  In  all  the  instruments,  the  description  of  the 
parcels  is  substantially  the  same.  I  see  no  reason  [363]  to  doubt  the  title  of  these 
plaintiffs.  But  then  comes  the  material  question;  To  what?  This  is  the  main 
question  in  both  cases.  It  is  plain  that  the  question,  what  is  granted  by  the  charter, 
must  depend  on  the  charter  itself.  What  the  expressions  of  the  chai'ter  are,  is  the 
iirst  and  most  material  subject  of  inquiry.  The  contemporaneous  documents,  the 
proceedings  in  various  causes,  and  the  parol  testimony,  may  be  used  to  explain  this 
deed,  and  give  it  a  construction  under  certain  modifications,  but  not  to  contradict 
it  or  to  make  it  a  different  deed.  Let  us  see  what  it  purports  to  do.  One  great 
controversy  in  the  causes  has  been,  whether  the  plaintiffs  are  impropriate  rectors,  or 
only  portionists,  bound  to  shew  a  particular  title  to  what  they  claim.  Tt  is  the  true 
construction  of  the  charter  which  is  to  decide  this  controversy.  [His  Loidship  then 
read  the  charter  at  some  length.]  What  is  the  effect  of  this  charter  I  Consider  what 
are  the  rights  and  character  of  the  grantor,  and  what  the  situation  of  the  subject 
granted.  The  grantor  is  the  Crown  representing  the  abbot  and  abbey  of  Heading, 
emancipated  from  all  restraints  limiting  the  power  of  alienation,  and  who  had  therefore 
entire  dominion  over  the  rectory  of  Eye,  and  all  its  profits  and  emoluments.  The 
subject  of  the  grant  is  either  the  rectory  of  Eye,  or  certain  portions  of  the  emoluments 
of  that  rectory.  The  rectory  of  Eye,  unquestionably,  extended  over  the  places  in  this 
charter  called  Luston,  Eyton,  Lucton,  Bircher,  and  Yarpole.  Now  see  what  it  is  the 
Crown  grants,  "  All  those  our  tithes  yearly  renewing  in  Luston,  Eyton,  Lucton,  Bircher, 
and  Yarpole,  or  in  any  or  either  of  them,  or  in  or  within  the  manor  of  Luston,  with  all 
their  rights,  members,  and  appurtenances."  It  is  the  rector  who  uses  these  words  : 
What  prima  facie  are  his  tithes  in  these  places  1  The  answer  must  be,  the  rectorial 
tithes  ;  that  is,  all  the  tithes,  except  such  as  might  have  been  withdrawn  by  an  endow- 
ment for  the  officiating  minister.  The  deed  then  proceeds  and  grants  the  tithes  of 
certain  lands  in  the  [364]  possession  of  individuals  named.  It  is  difficult  to  say, 
whether  this  enumeration  relates  to  lands  not  within  any  of  the  preceding  general 
descriptions,  oi-  whether  it  only  particularizes,  in  some  degree,  what  was  before 
generally  expressed.  But  whether  it  does  the  one  or  the  other,  there  is  no  principle 
of  construction  by  which  it  can  be  made  to  detract  from  the  effect  of  the  general 
words  originallj'  used  :  the  language  does  not  import  that  it  is  any  limitation,  but 
rather  that  it  is  an  extension  of  the  previous  gift.  The  phrases  are  always  introduced 
by  the  copulatives  "and  also." 

The  charter  then  goes  on  to  use  phrases,  which  import  that  rectories  had  been 
previously  granted  by  it.  It  then  gives  all  these  things  in  as  ample  a  manner  as  they 
had  ever  been  holden  by  any  abbot  or  prior.  It  reserves  the  advowsons.  Then  the 
habendum  is,  to  hold  all  and  singular  the  aforesaid  rectories,  churches,  tithes,  &c., 
to  Morris  and  Phillips.  I  cannot  say  that  this  is  an  instrument  accurately  drawn. 
There  is  in  it  an  accumulation  often  not  well  adapted  to  the  subject.  But  it  appears 
impo.ssible  to  doubt  that  it  was  the  intention  of  the  grantor,  if  not  to  grant  the  rectory, 
at  least  to  grant  all  the  impropriate  rectorial  emoluments  arising  out  of  the  districts  in 
question.  I  cannot,  however,  say,  when  I  remember  the  strict  construction  the  royal 
grants  receive,  that  the  plaintiffs  are  the  grantees  of  the  rectory  :  because  this  grant 
does  not  contain  any  words  to  that  effect,  although  it  contains  words  which  suppose 
rectories  to  have  been  granted.  But  there  are  woids  sufficient  to  convey  all  the 
rectorial  endowments,  and,  as  such  words  are  found  in  it,  and  the  intention  seems 
clear  from  the  whole  instrument,  I  know  no  reason  why  it  should  not  receive  that 
construction. 

The  light  received  from  the  contemporary  instruments  does  not  strengthen,  and 
certainly  does  not  diminish,  the  effect  of  the  charter  itself.  The  leases  to  the  family 
of  Crofte,  and  the  paiticular  in  the  24th  Elizabeth  for  one  of  these  [365]  leases,  are 
all  nearly  in  the  same  language  with  the  charter,  and  though  not  so  precise  and 
unequivocal  as  to  have  resisted  a  different  construction,  if  the  subsequent  usage  had 
clearly  put  that  diffei'ent  construction  U|jon  them,  yet  strongly  import  that  the  Crown 
was  demising  all  the  tithes  it  had  within  the  limits  described,  which,  the  Crown  being 
the  rector,  are  prima  facie  the  rectorial  tithes.  The  impression,  therefore,  which  these 
documents  make  upon  my  mind  is,  that  although  I  cannot  say  that  the  plaintiffs  have 
shewn  a  grant  of  the  rectory,  because  the  charter  does  not  contain  in  it  express  words, 
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yet  they  have  shewn  a  grant  of  all  the  rectorial  emoluments  deduced  to  them  from  the 
Crown,"  which,  for  the  purpose  of  this  cause,  is  the  same  thing. 

The  evidence  to  shew  what  has  been  the  usage,  and  what  the  understanding  as  to 
the  effect  of  this  grant,  begins  with  the  records  of  the  causes  produced.  These  are 
Berry  v.  ( 'ooke,  about  1  651  ;  Croft  v.  Cook",  about  1679  ;  Shaw  v.  Bnimhell,  altout  1690  ; 
Penny  v.  Hoper,  1721  ;  The  Attorney-General  v.  Keymll  and  Othem,  1734,  and  The 
Attorney-General  v.  Stephens,  in  1740.  In  all,  six  causes.  As  to  one  of  them.  The 
Attm-ney-General  v.  luysall  and  Others,  an  objection  was  made  to  the  admissibility  of 
the  record  as  evidence,  upon  the  ground  that  it  related  solely  to  the  township  of 
Lucton  and  that  Lucton  was  not  in  question  in  either  of  the  present  causes.  It  was 
answered,  that  the  claim  was  one  general  claim  to  the  tithes  of  all  these  townships, 
situate  within  the  manor  of  Luston  and  rectory  of  Eye,  and  that  Lucton  being  so 
situated,  the  usage  then  would  be  eviflence  of  the  general  usage,  and  therefore  applic- 
able to  the  manor  and  the  other  townships.  There  is  much  plausibility  in  this  answer  ; 
but  I  do  not  think  it  necessary  to  dispose  of  this  question,  although  I  shall  particularly 
mention  that  cause  presently.  I  have  examined,  with  much  attention,  all  these 
records.  It  is  unnecessary  to  the  view  I  take  of  the  ease,  to  state  them  in  [366]  any 
detail.  At  the  time  that  the  earliest  of  these  suits  was  instituted,  that  of  Berry  v. 
Cooke,  1651,  the  last  lease  made  to  the  Crofte  family  was  still  in  existence,  and  the 
claim  is  made  by  the  plaintitt'  as  sub-lessee  under  that  lease.  In  all  the  others,  claim 
is  made  under  the  grant  to  Phillips  and  Morris,  except  in  Shaw  v.  Bnimhell,  which 
is  a  suit  by  the  vicar  of  Eye,  and  the  claim  is  made  on  the  footing  of  the  plaintiff's 
bein"'  entitled  to  the  rights  of  inipropiiator.  The  defendants  in  general  do  not  dispute 
it,  the  witnesses  confirm  it,  and  the  defence  is  put  upon  a  notion  that  the  fact  of 
non-payment  of  certain  species  of  tithes  is  a  discharge  to  that  extent;  and  when 
they  attempt  to  set  up  a  legal  foundation  for  the  non  decimando,  they  do  it  in  the 
form  of  a  modus,  insisting  that  certain  rents  paid  to  the  lord  of  the  manor  of  Luston, 
are  so  paid  in  lieu  of  the  tithes,  which  had  not  been  rendered.  This  is  the  general 
character  of  all  these  causes.  There  is  not  one  of  them  in  which  there  is  a  hint  of  any 
other  person  claiming  portion  of  the  rectorial  tithes  as  impropriator  or  otherwise. 

It  will  be  recollected,  that  the  question  to  which  my  attention  is  now  directed 
is,  what  is  the  effect  of  the  grants;  particularly  of  that  of  James  1st'?  What  were 
the  parcels  meant  to  be  granted  1  Whether  the  whole  rectorial  tithes,  all  of  which 
the  Crown  had,  or  only  a  portion  of  them  1  It  will  then  be  felt,  that  the  total  silence 
in  these  various  suits,  carried  on  from  1651  to  1759,  as  to  any  person  having  any 
grant  of  the  impropriate  or  rectorial  tithes,  or  of  any  part  of  them,  except  the  Croftes 
or  Phillips  and  Morris  ;  the  admission  of  the  defendants,  in  several  of  the  suits,  that 
the  plaintiffs  were  impropriate  rectors,  many  of  the  witnesses  speaking  of  the  plaintiffs 
as  impropriators,  and  the  defences  to  the  claim  resting  upon  different  grounds,  afford 
as  strong  proof  of  the  true  construction  of  this  grant,  as  can  be  obtained  from  this 
species  of  evidence,  and  tend  most  powerfully  to  suppoil  the  construction  which  the 
grant  itself  prima  face  expresses,  viz.  that  contended  for  by  the  plaintiffs 

[367]  I  have  said  that  I  will  not  decide  whether  the  record  in  The  Attm-ney-General 
V.  Keysall.  is  evidence  in  these  causes.  Upon  a  minute  examination  of  the  proceedings, 
it  does  not  appear  to  me,  that  the  fact  on  which  the  objection  is  founded  is  true, 
namely,  that  the  suit  related  to  Lucton  only.  The  decree  relates  to  Lucton  only, 
but  the  proceedings  relate  also  to  Yarpole  and  Bircher,  where  some  of  the  defendants 
occupied  ;  but  these  defendants  had  paid,  and  therefore  the  bill  was  dismissed  against 
them.  I  will  not,  however,  treat  the  record  as  evidence  in  the  usual  sense.  But  I 
may,  and  ought  to  consider  the  decree  pronounced  by  Lord  Hardwicke  as  an  authority 
of  great  weight  in  the  pre.sent  discussion.  The  question  now  is,  whether  the  grant  of 
James  makes  the  plaintiffs  rectors,  or,  if  not,  places  them,  as  to  the  tithes,  in  the  situa- 
tion of  rectors.  The  present  controversy  respects  the  tithes  of  the  manor  of  Luston, 
and  of  the  townships  of  Bircher  and  Yarpole.  In  Keysall's  cause,  I  concede,  for  the 
moment,  that  the  controversy  related  to  Lucton  alone.  The  words  of  the  grant,  as 
to  Lucton,  are  precisely  the  same  as  to  the  manor  of  Luston,  and  as  to  Yarpole  and 
Bircher.  No  distinction  can  be  pointed  out  between  them.  The  evidence  is  the  same 
in  that  cause  as  to  Lucton,  that  it  is  here  as  to  Luston,  Yarpole,  and  Bircher,  that 
is,  on  the  part  of  the  defendants,  that  certain  tithes  never  had  been  rendered.  What 
does  Lord  Hardwicke  do?  He  makes  a  general  decree,  and  declares  the  rectors 
entitled  to  the  tithes,  great  and  small,  of  Lucton.     If  what  I  know  of  that  cause  from 
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the  record,  I  had  known  only  from  a  report  in  Vesey  or  Atkins,  I  should  have  been 
obliged  to  consider  it  as  a  decision  of  that  great  judge  upon  the  very  points  which 
I  have  to  decide,  and  under  circumstances  precisely  similar.  I  follow  him  therefore, 
and  with  a  conviction  that,  without  his  authority,  I  should  have  arrived  at  the  same 
conclusion. 

I  am  of  opinion,  then,  that  the  plaintiffs,  though  I  do  [368]  not  know  how  to  say 
that  they  are  impropriate  rectors,  are,  upon  the  true  construction  of  the  charter,  as 
to  the  tithes  of  these  districts,  in  the  situation  of  impropriate  rectors,  and  clothed 
with  the  same  rights.     The  evidence  in  the  present  causes  enforces  the  same  view  of 
the  subject.     It  is  not  immaterial  that,  as  rectors,  they  have  repaired  the  chancel. 
Though  the  defendants  say,  that  the  plaintiffs  are  not  impropriate  rectors,  but  only 
portionists,  they  do  not  suggest  that  any  other  person  whatever,  as  impropiiate  rector, 
has  received  tithes.     Their  defence  is  of  a  difierent  kind.     It  is,  that  certain  tithes, 
the  payment  of  which  they  now  resist,  have  been  released  to  the  owners  of  the  lands. 
That  is  the  defence,  and  no  other.     They  do  not,  as  in  former  suits,  contend  that  the 
quit  rents  paid  to  the  lord  of  the  manor  are  a  discharge  for  the  tithes,  which  have 
not,  in  fact,  been  rendered,  but  they  plead  a  release.     The  defence  has  no  other 
support  but  presumption  from  non-payment.     No  deed,  nor  any  other  circumstance, 
from  which  its  existence  or  loss  can  be  inferred,  beyond  the  fact  of  non-payment,  is 
even  suggested,  much  less  proved.     It  is  at  present  quite  settled,  that  the  mere  naked 
non-payment  will  not  support  the  defence  of  a  conveyance  or  release.     I  do  not  enter 
into  any  inquiry  whether  the  law  ought  to  be  so,  but  it  certainly  is  so.     In  truth,  this 
is  a  pure  non  decimando,  without  any  legal  ground  of  discharge.     I  must  therefore 
decree  in  favour  of  the  plaintiffs,  except  in  so  far  as  regards  the  moduses.     There 
are  some  variations  as  to  the  moduses  in  the  two  suits.     [His  Lordship  shortly  stated 
the  moduses  as  pleaded.]     These  are  certainly  veiy  ancient  payments,  and  appear  to 
have  been  made  at  the  time  of  some  of  the  ancient  suits.     All  the  evidence  in  these 
causes  tends  to  support  them.     I  cannot  decree  against  them,  but  the  plaintiffs  may, 
if  they  chuse,  have  issues  to  try  them.     If  they  do  not  accept  those  issues,  their  bill 
must  be  dismissed  as  to  the  particular  tithes  which  they  cover.     The  case  against 
Mrs.   Davis  refers  only  to  the  [369]  tithes  of  agistment  for  barren  cattle  partially 
agisted  upon  her  lands  in  Yarpole.     The  defence  is,  that  the  plaintiffs  are  not  entitled, 
because  Yarpole  is  a  rectory  and  parish  of  itself,  and  not  a  chapelry  within  the  parish 
of  Eye.      Without,  after   what  I  have  said,   re-discussing  the  question,  I   think  it 
sufficient  to  add,  that  the  weight  of  evidence  is  much  in  favour  of  Yarpole  being  a 
chapelry  within  the  rectory  of  Eye.     There  has  prevailed  an  occasional  inaccuracy  of 
expression  as  to  this,  and  also  as  to  the  other  districts,  in  which  a  separate  service  is 
performed  ;  but  in  this,  as  in  the  other  cases,  no  other  person  is  suggested  to  be  the 
rector,  nor  have  anj'  tithes  been  rendered  to  any  one  upon  that  footing.     I  do  not 
mean  to  say,  that  a  want  of  title  shewn  elsewhere  would,  in  the  common  case,  be 
evidence  of  title  in  the  plaintiffs :  but  this  is  not  the  common  case  ;  this  is  a  question 
upon  the  true  construction  of  the  charter  of  James.     It  is  plausibly  contended  upon 
the  construction  of  that  charter,  that  the  Crown  thereby  granted  all   the  rectorial 
tithes  of  Y^arpole.     It  is  a  strong  argument  in  favour  of  that  construction,  that  neither 
the  Crown  itself,  nor  any  other  grantee  of  the  Crown,  has  ever  set  up  an  adverse  title, 
nor  in  fact  received  one  sixpence  upon  that  footing.     For  the  reasons  which  I  have 
already  given,  if  Yarpole  were  a  rectory  or  not,  the  rectorial  tithes  would  not  be  less 
due  to  the  plaintiffs ;   for,  rectory  or  not,  it  is  admitted  to  have  been  parcel  of  the 
possessions  of  the  priory  of  Leominster,  and  appurtenant  to  the  abbey  of  Reading. 
I  am  therefore  of  opinion,  that  Mrs.  Davis  and  Staunton  must  account  respectively. 

The  claim  for  gardens  was  abandoned  on  the  part  of  the  plaintiffs.  I  will  not 
bind  them,  if  they  think  fit  to  retract,  in  the  course  which  I  am  about  to  pursue. 
There  are  traces  of  these  moduses,  of  considerable  antiquity,  in  the  former  causes.  In 
the  present  causes  the  evidence  is,  I  think,  uniformly  in  favour  of  them.  I  believe 
they  have  been  accepted  for  many  years.  No  time  has  been  shewn  [370]  when  they 
were  not  accepted.  Under  these  circumstances,  I  am  of  opinion,  that  if  the  plaintiffs 
will  persist  in  attempting  to  set  aside  these  ancient  payments,  they  must  try  them. 

Dec.  20th,  1827. — Semble : — That  where  a  bill  is  filed  for  tithes  in  kind,  and  the 
defendants  do  not  admit  the  title  of  the  plaintiffs,  but  set  up  moduses  to  be  pay- 
able in  lieu  of  the  tithes  to  the  person  entitled  to  the  tithes,  and  the  Court,  on 

Ex.  Div.  IV.— 31 
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the  hearing,  considers  the  plaintiffs'  title  made  out,  but  directs  issues  to  try  the 
moduses,  and  the  plaintiffs  decline  to  try  those  issues,  the  Court  will  not  direct 
an  account  of  what  is  due  in  respect  of  the  moduses,  with  costs  as  against  the 
defendants. 

On  this  day,  Jervis  and  Tinney,  for  the  plaintiffs,  represented  to  the  Court,  that 
the  plaintiffs,  on  consideration,  declined  to  try  the  issues  offered  by  the  Court,  except- 
ing that  which  related  to  the  tithe  of  wool  in  the  second  suit.  And  they  now,  on  their 
behalf,  moved  to  vary  the  minutes,  (inter  alia),  by  the  introduction  of  a  direction  into 
the  decree,  for  the  taking  an  account  of  the  titheable  matters  covered  by  the  moduses, 
the  trial  of  which  they  so  waived,  except  the  tithe  of  wool ;  and  that  what  should  be 
found  due  in  respect  of  the  same,  might  be  paid  to  the  plaintiffs  with  costs.  In 
support  of  the  application,  they  urged  that,  as  the  defendants  had  not  made  or  proved 
a  tender  of  the  moduses,  the  plaintiffs  would  have  been  entitled,  at  the  hearing,  to  a 
decree  for  them  with  costs,  and  that  such  direction  was  not  inserted  ;  because  it  was 
uncertain  whether  the  plaintiffs  would  try  the  issues.  That  if  the  defendants  had 
intended  to  protect  themselves  from  costs,  they  ought  to  have  tendered  the  moduses. 
That  in  Davis  v.  Moseley,{a)  on  a  motion  to  pay  money  into  Court  in  respect  of 
moduses  set  up  by  the  answer,  the  Court  said,  they  would  take  notice  of  the  tender. 
And  in  The  Dean  and  Chapter  of  Bristol  v.  Dvnnesthorpe,{h)  a  motion  for  leave  to 
pay  in  arrears  of  a  modus,  was  refused  ;  on  the  ground,  that  such  application  was  only 
granted  [371]  where  the  thing  demanded  was  tendered,  but  the  Court  considered  the 
tender  in  the  subsequent  costs.  The  same  course  seemed  to  have  been  adopted  in 
Hardy  v.  Ktllatvay  (4  Wood,  -39) ;  and  Drake  v.  Brooking  (I  \^'ood,  470)  ;  and  Junes  v. 
Caidhorne  (2  Wood,  97,  149).  In  Langley  v.  Buxton  (4  Wood,  39),  issues  were  directed 
to  try  certain  moduses,  and  the  plaintiff  having  waived  the  trial  of  the  issues,  the 
Court  decreed  an  account  of  the  tithes  on  the  footing  of  the  moduses.  That  case  was 
precisely  in  point  with  the  present.  In  this  case,  no  tender  of  the  moduses  was  ever 
made  by  the  defendants  ;  on  the  contrary,  they  put  the  title  of  the  plaintiffs  in  issue, 
by  not  admitting  even  the  moduses  to  be  payable  to  them,  but  to  the  person  entitled 
to  the  tithes. 

Martin,  and  Boteler,  for  the  defendants,  distinguished  the  present  case  from  those 
cited,  on  the  ground  that,  in  all  those  cases,  a  tender  of  the  moduses  had  been  pleaded 
and  proved,  and  the  title  of  the  plaintiffs  was  therefore  admitted  sub  modo ;  whilst 
here,  the  right  of  the  plaintiffs,  was  altogether  contested.  That  Langley  v.  Buxton, 
was  evidently  erroneously  stated  in  Wood.  That,  in  the  present  case,  the  plaintiffs 
declining  issues,  their  bill  must  be  dismissed  as  to  the  moduses,  with  costs.  Drake  v. 
Smyth  (3  Eagle  &  Y.  1187),  and  Layng  v.  Yarhorough  (4  Price,  383;  3  Eagle  & 
Y.  854). 

Jervis  replied. 

The  Lord  Chief  Baron  expressed  his  opinion,  that  it  would  be  contrary  to  justice, 
that  a  plaintiff  should  file  a  bill  for  tithes  in  kind,  disputing  moduses,  and,  put  the 
defendant  to  prove  his  case,  and,  when  that  case  was  esta-[372]-blished,  to  turn  round 
and  consent  to  take  the  moduses,  ami  yet  require  the  defendant  to  pay  the  costs. 
His  Lordship  declined  to  lay  down  any  general  rule  upon  the  subject,  but  refused  the 
present  motion. 


Powell  and  Others,  Assignees  of  Thomas  Lloyd  v.  Ann  Lloyd.  Same  v.  J. 
Lloyd  and  C.  Lloyd,  Executors  of  Ann  Lloyd.  Exch.  Ch.  in  Eq.  Dec.  19th, 
1827  ;  April  29th,  1828. — Under  an  agreement  for  a  lease,  containing  a  covenant 
against  alienation,  and  a  proviso  for  re-entry  for  breach  of  the  covenant ;  the 
lessee,  after  having  been  in  possession  for  many  years,  conveyed  all  his  property 
to  trustees,  for  the  benefit  of  his  creditors,  and  subsequently  a  commission  of 
bankrupt  issued  against  him,  and  he  was  found  bankrupt.  On  the  trial  of  an 
ejectment  at  law,  it  was  held  that  the  deed  was  an  act  of  bankruptcy,  and  void, 

(a)  9  Price,  211  ;  3  Eagle  &  Younge,  10.52.  Davis  v.  Moseley,  is  also  subsequently 
reported,  11  Price,  162;  3  Eagle  &  Younge,  1082;  and  also  in  M'Cleland,  143;  3 
Eagle  «fe  Younge,  1147. 

{b)  1  Anst.  272 ,  2  Eagle  &  Younge,  374     4  Wood,  381,  385. 
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and  that  it  did  not  operate  as  a  valid  assignment  of  the  lease,  and  was  therefore 
no  forfeiture. — On  a  bill  by  the  assignees  for  the  specific  performance  of  the 
agreement ;  the  Court  decreed  that  the  assignees  were  entitled  to  a  lease,  accord- 
ing to  the  agreement,  on  personally  entering  into  those  covenants,  which  the 
bankrupt,  if  solvent,  would  have  been  bound  to  enter  into. — In  decreeing  a  specific 
performance,  a  Court  of  Equity  exercises  a  discretion,  and  will  not  exert  its 
authority  for  that  purpose,  if,  by  so  doing,  injustice  will  be  done. 

This  cause  now  came  on  to  be  heard. (a)  No  evidence  had  been  entered  into  on 
either  side.  But  the  plaintiffs  offered  to  prove,  viva  voce,  a  license  to  assign,  granted 
since  the  commencement  of  the  suit,  by  the  representatives  of  Baldwyn,  the  original 
lessor. 

Martin  and  Wilbraham,  for  the  plaintiffs.  It  has  been  decided  by  the  Court  of 
King's  Bench  in  this  case,(i)  that  the  deed  of  the  25th  January,  1S25,  was  an  act  of 
bankruptcy',  and  that  it  did  not^  operate  as  a  valid  assignment  of  T  honias  Lloyd's 
interest  in  the  lease,  and,  therefore,  that  there  was  no  forfeiture.  It  is  quite  clear, 
that  an  assignment  b}'  operation  of  law  does  not  work  a  forfeiture.  In  Doe  tiem. 
Mitchinstm  v.  Carter  (8  T.  R.  57),  where  a  tenant  covenanted  not  to  let,  set,  assign,  or 
part  with  the  lease  [373]  granted  to  him,  and  he  executed  a  warrant  of  attorney  to 
confess  judgment,  under  whicii  the  lease  was  taken  in  execution  and  sold  ;  the  Court 
held  that  there  was  no  forfeiture.  In  Doc  ihm.  Goodbeherc  v.  Benin  (3  Maule  &  Selw. 
353),  the  tenant  covenanted  that  he  would  not  assign  his  lease,  or  his  interest  therein, 
without  the  consent  in  writing  of  his  lessor ;  and  there  was  a  proviso  for  re-entry  in 
case  he  should  part  with  his  interest  contrary  to  the  covenant.  The  tenant  deposited 
the  lease  as  a  security  for  money  borrowed,  and  afterwards  became  bankrupt ;  and 
upon  a  petition  in  the  bankruptcy,  by  the  equitable  mortgagees,  the  lease  was  sold 
and  assigned  without  the  consent  of  the  lessor.  And  in  that  case  the  Court  held  that 
the  assignment  was  not  a  forfeiture,  for  that  the  covenant  did  not  extend  to  Shaw's 
assignees,  they  being  assignees  by  operation  of  law.  It  will  be  objected,  that  this  is  a 
bill  for  a  specific  performance,  and  that  the  Court  will  not  enforce  a  specific  perform- 
ance of  a  contract  in  favour  of  assignees  of  a  bankrupt.  In  Ex  parte  Sutton  (2  Kose,  86), 
a  petition  was  presented  to  the  Lord  Chancellor,  that  assignees  of  a  bankrupt  might 
either  elect  to  take  the  benefit  of,  or  else  reject,  a  parol  agreement ;  and,  from  the 
opinion  expressed  by  the  Lord  Chancellor  upon  the  argument  of  that  petition,  it  may 
be  inferred  that,  if  the  agreement  had  been  in  writing,  be  would  have  made  an  order 
on  the  subject.  The  interest  of  a  lessee  who  becomes,  bankrupt,  is  recognised  by  the 
Legislature.  By  the  late  bankrupt  act  (6  Geo.  4,  c.  16,  s.  75),  an  option  is  given  to 
the  assignees  to  take  or  to  reject  the  lease.  If  the  lessor  has  a  right  to  elect,  the 
assignee  must,  unquestionably,  have  a  similar  right.  In  the  present  case,  a  license 
has,  in  fact,  been  obtained  from  the  original  lessor.  No  authoi'ity  can  be  cited  to 
shew,  that  the  assignees  are  not  entitled  to  the  benefit  of  this  agreement,  unless  it  be 
Jl'etherull  v.  Gecrimj  (12  Ves.  504),  which  was  an  [374]  extra-judicial  opinion  by  Sir 
William  Grant,  on  the  subject.  In  Brooke  v.  Hewitt  (3  Ves.  253),  Lord  Kosslyn  treated 
it  as  a  matter  of  extreme  doubt,  whether  assignees  were  not  entitled  to  a  performance 
of  such  an  agreement  as  the  present,  and  he  overruled  the  demurrer  in  that  case. 
Unless  the  assignees  had  an  interest  in  the  property,  the  option  given  by  the  late 
statute  would  be  useless,  for  the  lessor  might  determine  it  by  his  own  act.  The  lease 
in  this  case  rested  in  covenant  only,  in  order  to  avoid  the  objection  arising  under  the 
original  lease,  but  ought  in  equity  to  be  treated  as  an  existing  lease,  the  deed  being 
dated  in  November,  1795,  and  acted  on  ever  since,  and  no  other  lease  having  in  fact 
ever  been  intended  to  be  executed.  In  O'Herlihy  v.  Hedges  (1  Scho.  &  Lefr.  123),  the 
Lord  Chancellor  said,  that  where  the  lease  appeared  to  have  been  granted  for  the 
personal  benefit  of  the  bankrupt,  a  different  question  would  arise. 

Mr.  Jervis,  and  Mr.  Martin,  Joseph,  foi'  the  defendants.  Due  v.  Powell,  has  not  in 
any  manner  decided  this  case ;  all  that  the  Court  there  determined  was,  that  the 
assignment  by  Thomas  Lloyd  was  an  act  of  bankruptcy,  and  was  a  void  assignment, 
and  therefore  no  forfeiture.     In  Doe  v.  Carter,  there  was  an  actual  lease,  and  that 

(a)  The  pleadings  in  this  case  are  already  stated,  on  an  application  to  dissolve  an 
injunction,  in  1  Young  &  Jervis,  427. 

(i)  Doe  dem.  Lloyd  v.  Powell,  8  Dowl.  &  Ey.  35 ;  5  Barn.  &  C.  308. 


964  POWELL   v.  LLOYD  2  Y.  &  J.  375. 

lease  had  been  taken  in  execution.  Doe  v.  Bevan,  was  also  the  case  of  an  actual 
demise.  No  case  has  yet  gone  the  length  of  deciding  that  a  Court  of  equity  will 
decree  a  specific  performance  of  an  agreement  for  a  lease  in  favour  of  assignees.  If 
the  Court  would  do  so,  the  necessary  consequence  would  be,  that  the  lessor  would 
have  no  covenants.  If'dhevall  v.  Geermg  is  decidedly  in  our  favour,  and  shews  Sir 
William  Grant's  construction  of  Lord  Kosslyn's  opinion.  If  Mrs.  Lloyd  were  now 
livin"-,  and  were  to  execute  the  lease,  it  would  be  a  breach  of  her  covenant  with  the 
person  under  whom  she  claimed.  It  is  a  clear  principle,  [375]  that  the  Court  will 
not  compel  a  party  to  do  that  which  will  subject  him  to  a  forfeiture,  but  will  leave 
the  other  party  to  his  remedy  at  law  for  damages.  The  plaintiffs  endeavour  to  cure 
this  objection  by  shewing  a  license  fiom  Baldwyn's  representatives.  But  they  have 
not  proved  the  license,  for  the  Coui't  can  only  look  at  the  facts,  as  they  appear  on 
the  recoi'd. 

Martin,  H.,  in  reply.  The  license  clearly  removes  all  objections  on  the  score  of 
forfeiture.  >Sir  William  Grant's  opinion  was  drawn  from  him  in  consequence  of  Brook 
V.  Hewitt  being  cited. 

Cur.  adv.  vult. 

April  29th. — The  Lord  Chief  Baron  now  delivered  judgment.  This  is  a  bill 
brought  for  a  specific  performance  of  an  agreement  to  grant  a  lease.  The  individual 
who  ^nade  the  agreement  to  grant  the  lease  was  herself  only  a  lessee.  The  per-sons 
who  now  seek  to  have  a  specific  performance  decreed  by  the  Court,  are  not  original 
parties  to  the  contract  to  be  performed.  The  party  with  whom  the  agreement  was 
made  has  become  bankrupt,  and  the  plaintiffs  are  the  assignees  nmlei-  the  connnission 
against  him.  Two  objections  are  made  to  the  relief  sought  by  the  bill :  one  arises  out 
of  the  provisions  of  the  original  lease,  and  the  other  proceeds  from  the  character  in 
which  the  plaintiffs,  from  necessity,  are  obliged  to  present  themselves  to  the  Court, 
that  is,  as  the  assignees  of  a  bankrupt. 

The  oiiginal  lease  contains  the  usual  provision  against  granting,  assigning  over, 
passing  away,  or  departing  with  the  premises  demised,  or  any  part  of  them,  for  the 
whole  or  any  part  of  the  term  ;  and  it  is  said  that,  if  the  lease  now  sought  were  to 
be  granted,  it  would  be  a  forfeiture ;  and  therefore  that  the  Court  will  not  decree  a 
specific  performance.  It  is  said  also,  that  the  person  with  whom  the  contract  to 
grant  the  lease  was  made,  not  being  the  plaintitt',  [376]  but  the  plaintiff's  being  his 
assignees,  they  are  not,  by  the  rules  of  equity,  entitled  to  this  species  of  relief. 

It  will  be  convenient  to  dispose  of  the  last  of  these  points  in  the  first  instance. 

The  facts  are  these: — In  the  year  1775,  one  Charles  Baldwyn  appears  to  have 
been  the  owner  of  the  freehold  of  the  lands  and  messuages  in  question.  By  an 
indenture,  of  the  25th  November,  in  that  year,  Charles  Baldwyn,  in  consi<leration  of 
the  rents  and  covenants  therein  contained,  demised  to  John  Lloyd,  his  executors, 
administrators,  and  assigns,  the  premises  for  the  term  of  sixty  years,  from  the  25th 
March  then  next  ensuing,  if  the  estate  and  interest  of  Charles  Baldwyn,  his  executors, 
administrators,  and  assigns,  should  so  long  continue.  And,  among  other  clauses,  was 
a  proviso  to  the  effect  that  if  the  rent  should  be  unpaid  for  the  period  therein 
mentioned,  or  if  the  said  John  Lloyd,  his  executors,  or  administrators,  should  grant, 
assign  over,  pass  away,  or  depart  with  the  premises  thereby  demised,  oi'  any  |)arb 
thereof,  for  all  or  any  part  of  the  term,  to  any  person  or  persons  whomsoever,  without 
the  consent  of  Charles  Baldwyn,  his  executors,  administrators,  or  assigns,  first  had 
and  obtained  in  writing,  that  then,  and  in  either  of  the  cases,  it  should  be  lawful  for 
the  said  Charles  Baldwyn,  his  executors,  administrators,  and  assigns,  into  the  said 
premises  to  enter ;  and,  from  thenceforth,  the  said  indenture,  and  every  thing  therein 
contained,  should  cease,  determine,  and  become  void. 

John  Lloyd  seems  to  have  entered  into  possession,  and  to  have  continued  in  such 
possession  for  many  years.  He  died  previously  to  1795.  Ann  Lloyd,  his  widow,  was 
his  representative. 

By  articles  of  agreement  (being  the  articles  of  which  a  performance  is  now  sought) 
made  the  20th  day  of  November,  1795,  between  the  said  Ann  Lloyd,  of  the  one  pai't, 
and  Thomas  Lloyd,  of  the  other  part,  the  said  Ann  Lloyd,  in  consideration  of  the 
rent  thereby  reserved,  and  of  the  covenants  and  agreements  therein  [377]  contained, 
did  thereby  for  herself,  her  executors,  and  administrators,  covenant  and  agi'eo  with 
the  said  Thomas  Lloyd,  his  executors  and  administrators,  that  she  the  said  Ann  Lloyd 
would,  when    thereunto  requested    by   the   said   Thomas   Lloyd,  his   executors,    or 
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administrators,  demise,  lease,  set,  and  to  farm  let,  unto  the  said  Thomas  Lloyd,  his 
executors  and  administrators,  the  premises  in  question.  And  it  was  thereby 
provided,  that,  if  the  rents  thereby  reserved  or  any  part  thereof  should  be  behind  or 
unpaid,  for  the  time  therein  mentioned,  or  if  the  said  Thomas  Lloyd,  his  executors 
or  administrators,  should  grant,  assign  over,  pass  away,  or  depart  [with]  the  premises, 
for  all  or  any  part  of  the  said  term,  to  any  person  or  persons  whomsoever,  without 
the  consent  of  the  said  Ann  Lloyd,  her  executors,  or  administrators,  or  the  person  or 
persons  entitled  to  the  reversion  of  the  premises,  first  had  or  obtained  in  writing; 
then,  and  in  either  of  the  said  cases,  it  should  be  lawful  for  the  sa'd  Ann  Lloyd,  her 
executors,  administrators,  or  assigns,  or  such  other  person  or  persons  as  aforesaid, 
into  the  said  premises  to  re-enter ;  and,  from  thenceforth  the  said  agreement,  and 
every  thing  therein  contained,  should  cease,  determine,  and  become  void. 

By  this  agreement,  Ann  Lloyd  in  effect  parted  with  all  her  interest ;  the  term 
granted  is  the  same,  and  the  agreement  contains  piecisely  the  same  stipulations  as  the 
lease ;  indeed,  it  seems  to  have  been  copied  from  the  original  demise  It  is  evident 
that  she  intended  to  substitute  her  son  in  her  place.  Thomas  Lloyd,  the  son,  entered 
into  possession,  and  continued  so,  for  nearly  thirty  years.  In  April,  1825,  a  com- 
mission of  bankrupt  issued  against  him,  he  having  previously  assigned  all  his 
property',  and,  among  the  rest,  his  interest  in  the  lease,  to  trustees,  for  the  benefit  of 
his  creditors.  Mrs.  Lloyd,  after  the  bankruptcy,  brought  an  ejectment,  which  was 
defended  by  the  assignees.  The  ground  of  the  ejectment  was  a  forfeiture  by  the 
assignment  to  the  trustees,  in  consequence  of  the  provision  not  to  giant  or  assign  [378] 
over  contained  in  the  articles  of  agreement.  The  answer  given  to  that  case  was,  that 
the  deed  was  void,  being  an  act  of  bankruptcy,  and  a  commission  having  subsequently 
issued,  and  therefore  that  it  could  not  work  a  forfeiture.  Of  this  opinion  was  the 
learned  Judge  at  the  trial,  an  opinion  in  which  the  Court  of  King's  Bench,  on  a  rule 
for  a  new  trial,  afterwards  concurred.  The  assignees  theiefore  maintained  their 
possession,  the  conveyance  to  the  trustees  being  no  forfeiture,  because  it  was  void,  and 
the  transfer  to  the  assignees  undei-  the  commission  being  no  forfeiture,  because  it  was 
by  force  of  the  statute,  as  has  been  long  settled. 

Under  these  circumstances,  the  assignees  exhibited  this  bill  to  have  a  specific 
performance  of  the  agreement  for  a  lease  made  between  Ann  Lloyd  and  the  bankrupt; 
and  she  being  since  dead,  the  suit  has  been  revived  against  her  representatives. 

The  first  question  of  which  I  shall  dispose  is,  whether,  under  the  particular  circum- 
stances of  this  case,  the  assignees  can  have  the  benefit  of  a  specific  performance.  I 
put  out  of  my  consideration,  for  the  present,  the  objection  arising  from  the  provision 
against  alienation. 

I  confess,  I  am  not  able  to  discover  any  valid  objection  to  it  upon  the  ground  of 
the  plaintifl's  being  assignees  under  the  commission,  or  why  as  such  assignees  they  are 
not  entitled  to  a  specific  performance.  The  agreement  was  made  in  179-'5,  and  for  more 
than  twenty  years  the  bankrupt  had  the  benefit  of  it,  and  enjoyed  under  it.  He  paid 
his  rent,  and  complied  with  all  his  covenants.  There  never  was  a  demise,  the 
language  of  which  rested  in  agreement,  more  completely  treated  as  an  actual  lease. 

This  is  the  very  case  for  which  the  6  Geo.  4,  c.  16,  s.  75,  has  provided.  It  puts 
the  assignees  to  elect  whether  they  will  accept  the  benefit  of  the  agreement,  or  decline 
it.  If  they  may  elect,  and  they  decide  to  accept  the  benefit,  they  must  be  entitled  to 
it  uijon  making  that  election,  which  in  this  case  they  have  done. 

[379]  I  am  far  from  meaning  to  say,  that  it  follows  from  this  enactment,  that  a 
Court  of  equity  ought,  under  all  circumstances,  to  decree  a  specific  performance  in 
favour  of  the  assignees  of  a  bankrupt.  The  CoiU't  exercises  a  discretion  upon  the 
subject  of  specific  performance,  and  would  not,  under  my  direction  at  least,  exert  its 
authority  for  that  purpose,  if  such  a  step  would  produce  injustice. 

Prima  facie,  all  the  rights  of  the  bankrupt,  are  transferred  to  the  assignees.  One 
of  those  rights  is  a  title  to  a  specific  performance.  And  that  right  is  not  weakened 
upon  the  subject  of  a  lease  by  the  clause  to  which  I  have  alluded  in  the  6  Geo.  4. 
But  still  if  I  could  see  any  hardship  on  the  lessor,  I  should  think  it  unfit  to  interpose. 
I  cannot,  however,  see  anj'  objection  if  the  assignees  will  personally  enter  the  covenants 
provided  by  the  lease,  and  into  which  Lloyd  must  have  entered,  if  he  had  been  the 
plaintiff,  without  suspicion  of  insolvency.  All  the  cases  cited  against  this  relief,  are 
quite  different  from  the  present.  In  IFetherall  v.  Geering.  the  relief  being  sought  by 
a  specific  assignee,  it  would  have  been  a  direct  breach  of  the  covenant  and  a  clear 
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forfeiture.  But  I  mu.st  admit,  that  Sir  Wm.  Grant  seem.s  to  have  considered  that  an 
assignee  undei'  the  act  could  not  have  had  a  speciiic  performance.  All  I  can  say  is, 
that  it  seems  to  me  to  have  been  a  mere  obiter  opinion,  not  called  for  by  the  case,  and 
which  it  was  unnecessary  to  give  :  and  I,  therefore,  think  it  is  not  an  authority  in  the 
present  case,  although  it  certainly  creates  some  dilKculty.  In  O'Hcrlihi/  v.  Hedges 
(1  Scho.  &  Lefr.  12.3),  a  person  under  an  agreement  for  a  lease  for  lives,  made  a 
fraudulent  underlease  or  assignment,  and  placed  the  assignee  in  possession  upon  a 
secret  trust  for  himself ;  and  the  original  lessor,  supposing  the  assignee  to  be  the 
owner,  agreed  by  deed  to  grant  him  a  further  lease.  And  it  was  held  by  Lord 
Redesdafe,  that  the  original  lessee  was  not  entitled  to  a  specific  performance  of  the 
[380]  agreement  made  by  his  trustee  with  the  original  lessor,  the  performance  of  it 
being  resisted  by  the  original  les.sor. 

In  that  case  there  was  a  clear  fraud  upon  the  original  lessor,  who  had  contracted 
with  one  person  as  the  apparent  owner,  and  the  secret  tiust  for  another'  person  had 
been  purposely  concealed  from  him.  And  Lord  Redesdale  thought  that  the  party  was 
not  entitled  to  a  specific  performance,  on  the  ground  that  he  had  practised  such  fraud 
on  the  original  lessor. 

In  this  case,  the  agreement  or  second  lease  is  in  the  veiy  term  of  the  first.  If  the 
covenants  in  the  agreement  are  complied  with,  so  are  all  the  covenants  in  the  original 
lease,  and  all  the  interests  of  the  persons  claiming  under  the  original  lease,  that  is,  the 
second  lessors,  will  be  secured.  Upon  the  considei'ations  which  I  have  mentioned, 
I  mean,  if  the  assignees  enter  into  the  covenants,  no  possible  injustice  will  be  done  to 
Mrs.  Lloyd's  I'epresentatives.  Without  this,  there  would  be  evident  injustice,  and  no 
specific  perfoi'mance  could  be  decreed. 

I  have  not  hitherto  adverted  to  the  covenant  against  assignment  contained  in  the 
original  lease.  I  need  not  discuss  the  question  which  this  covenant  is  supposed  to 
raise  against  this  specific  performance  ;  because  1  am  satisfied  this  difficulty  does  not 
exist  in  fact.  It  is  said  that  this  is  not  at  present  in  pi'oof  in  the  cause.  I  think  it  is 
not.  But  I  conceive  that  the  practice  upon  the  subject  of  specific  performance  permits 
me,  in  this  stage  of  the  cause,  to  have  it  ascertained  by  in(juiries,  what  the  fact  is  ; 
and  even,  if  it  were  nece.ssary,  to  give  the  plaintiffs  an  opportunity  of  obtaining  such 
license.  I  forbear,  therefore,  to  discuss  what  would  be  the  etl'ect  of  there  being  no 
such  license. 

[381]     Before  the  Lord  Chief  Baron. 

Wyld  v.  Ward.  Exch.  Ch.  in  Eq.  April  30th,  May  1st,  1828.— New  evidence 
admitted  on  a  re-hearing,  and  a  petition  of  re-hearing  permitted  to  be  amended, 
to  state  the  discovery  of  such  new  evidence. 

[See  1  Y.  &  J.  536.] 

Motion  on  the  part  of  the  defendant,  that  he  might  be  at  liberty  to  exhibit  an 
interrogatory,  to  prove  certain  leases  and  counterparts  of  leases,  dated  respectively 
the  2nd  October,  1780,  and  the  9th  October,  1804;  and  also  that  he  might  be  at 
liberty  to  amend  his  petition  for  a  re-hearing,  by  stating  the  discovery  of  such  leases, 
and  that  the  cause  might  stand  over  for  that  purpose.  In  support  of  the  apjjlication, 
an  affidavit  of  the  defendant's  solicitor  was  produced,  stating,  in  effect,  that  the  leases 
had  been  discovered  since  the  original  hearing,  and  were,  as  he  believed,  material  to 
the  defendant's  case. 

Mr.  Jervis,  and  Mr.  Tinney,  for  the  motion.  In  Gilb.  For.  Kom.  (page  183),  it  is 
said,  that,  upon  a  re-hearing,  any  exhibit  may  be  proved  vivii  voce,  as  upon  the 
original  hearing,  but  no  proof  can  be  ofi'erod  of  any  new  matter  without  special  leave 
of  the  Court,  which  is  seldom  granted.  The  last  case  upon  the  subject  is  U'ooil  v. 
Griffith  (1  Meriv.  35),  in  which  a  petition  for  a  re-hearing  was  taken  oflf  the  file,  on 
the  ground  that  it  made  a  different  case  from  that  on  which  the  decree  was  founded. 
But  it  seems  to  have  been  admitted  in  that  case  that  new  and  additional  evidence 
might  be  gone  into  on  a  re-hearing.  In  IValker  v.  Si/mond.%  in  a  note  to  the  last  ease, 
leave  was  given  on  a  re-hearing  to  prove  exhibits  viva  voce,  which  were  not  proved 
at  the  original  hearing,  saving  just  exceptions.  In  the  present  case,  there  are  many 
documents,  for  the  proof  of  which,  viva  voce,  we  obtained  the  usual  oidei',  l)Ut  at  the 
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original  hearing  omitted  to  read  them.  It  was  not  neces.sary  to  include  those  [382] 
documents  in  the  present  application.  But  we  have  since  the  original  hearing  found 
two  leases  which  we  consider  important  to  our  case,  and  which  would  proUably  prove 
themselves  from  their  age,  if  it  were  not  necessary  to  piove  the  custody  from  which 
they  came,  the  leases  being  found,  not  in  the  hands  of  the  landlord,  nor  of  the  tenant, 
but  of  a  solicitor,  to  whom  they  were  delivered  for  the  purpose  of  preparing  other 
leases.  These  we  consider  to  be  very  material,  and  the  application  is  founded  on  an 
express  authority  in  this  Court,  ll'illiamfon  v.  Robinson  (3  Eagle  &  Younge,  1040). 
Accoiding  to  the  practice  of  this  Court  on  a  re-hearing,  the  parties  are  not  confined 
to  the  evidence  on  the  original  hearing,  but  may  produce  such  other  evidence  as  they 
think  tit  (i  Fowl.  200).  In  Ihclcfs  v.  Curdonnel  (2  Atk.  408),  it  is  said,  that,  on  an 
appeal  from  the  Rolls,  the  party  appealing  may  be  let  into  new  evidence,  but  as  it 
was  his  fault  that  it  was  not  used  at  the  original  hearing,  it  must  be  on  the  terms  of 
giving  up  his  deposit.  In  Doshioood  v.  Bulkdeii  (10  Ves.  237),  new  evidence  was  not 
only  produced  but  actually  used.  In  Buckmastcr  v.  Ilarrnji  (13  Ves.  456),  on  an  appeal 
from  the  Koils,  evidence  was  admitted  to  be  read  which  was  not  read  at  the  original 
hearing,  an  appeal  from  the  Rolls  being  in  efl'ect  only  a  re-hearing.  The  same  dis- 
tinction was  taken  in  llliitc  v.  Fussell  (1  V^es.  &  Bea.  151),  though  it  was  unnecessary 
to  decide  the  point  in  that  case,  as  also  in  JVilliams  v.  Goodchild  (2  Russell,  91).  It  is 
not  attempted,  in  this  instance,  to  make  a  new  case  which  ought  to  have  been  brought 
before  the  Court  by  a  bill  of  review,  or  a  supplemental  bill  in  the  nature  of  a  bill  of 
review,  but  only  to  bring  further  proof  in  confirmation  and  corroboration  of  the 
evidence  on  which  it  was  intended  to  rest  at  the  original  hearing.  In  all  the  cases 
which  can  be  cited  on  the  other  side,  a  very  different  sort  of  case  was  desired  [383] 
to  be  made  out,  from  that  originally  brought  before  the  Court.  In  Ord  v.  Noel 
(6  Madd.  127),  a  new  case  was  attempted  to  be  made,  as  was  also  sought  to  be  eflfected 
in  Vmuifj  v.  Keiijhley  (16  Ves.  348).  In  Clarke  v.  Jennings  (1  Anst.  173),  on  an  applica- 
tion, after  publication,  for  leave  to  exhibit  additional  interrogatories  to  prove  the 
custody  of  a  document,  and  its  authenticity,  by  comparison  of  hand-writing,  the  Court, 
though  it  declined  to  give  any  opinion  on  the  admissibility  of  the  document  on  such 
evidence,  yet  made  the  order.  The  only  difficulty  in  the  present  case  is  with  respect 
to  our  proving  the  custody.  The  two  leases  are  dated,  one  in  1780,  and  the  other 
the  10th  October,  1804,  the  last  being  included  in  the  order  to  read  exhibits  viva, 
voce.  The  attesting  witness  being,  however,  dead,  it  has  become  necessary  to  pi'ove 
his  hand-writing.  It  is  mere  formal  proof,  and  within  the  principle  of  Clarke  v. 
Jeitnings. 

Mr.  Treslove  and  Mr.  Hayter,  contra.  The  defendant  wilfully  abstained  from 
giving  this  evidence,  having  the  leases  in  his  possession  at  the  original  hearing,  and 
has  not  shewn  that  the  leases  would  have  any  effect  or  weight  in  the  case,  within  the 
principle  laid  down  in  IVilliamson  v.  Euhinson.  With  the  exception  of  the  first  lease, 
the  documents  are  all  comprised  in  the  order  to  read  exhibits,  which  was  abandoned 
by  them  at  the  hearing.  The  present  application  is  irregular  in  point  of  form.  It 
should  have  been  an  application  for  leave  to  fi'e  a  supplemental  bill  in  the  nature  of 
a  bill  of  review.  Lord  Redesdale,  PI.  (page  81),  Fonb.  Eq.  (vol  1,  p.  89;.  In  Ord  v. 
Notl  (supra)  it  was  decided  that,  to  entitle  the  party  to  file  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  the  new  matter  must  be  discovered  after  the  decree,  and 
must  be  material  matter.  In  Bingham  v.  Dawson  (1  Jac.  243)  [384]  leave  to  file  a 
supplemental  bill  in  the  nature  of  a  bill  of  review,  to  introduce  new  evidence,  to 
discover  which  proper  means  had  not  been  used  before  the  original  hearing,  was 
refused.  In  all  the  cases,  the  evidence  appears  to  have  been  received  de  bene  esse. 
Hedges  v.  Curdonnel,  is  referred  to  in  every  case  where  the  subject  has  been  discussed. 
It  is  contended  that  Hedges  v.  Cardonnel  establishes  that  on  a  re-hearing  new  evidence 
may  be  used  :  but  it  only  shews  that  evidence  may  be  read  which  the  party,  through 
his  mistake  or  neglect,  did  not  read  at  the  original  hearing.  In  Clarke  v.  Jennings,  the 
Court  expressly  threw  out  an  opinion,  that  the  evidence  desired  to  be  given  could 
not  be  used. 

The  Lord  Chief  Baron  (without  hearing  the  reply),  (a)  This  is  an  application 
which  I  have  a  discretion  to  grant  or  to  refuse,  according  to  the  ciicumstances  of  the 
particular  case.     With  respect  to  the  exhibits,  there  is  no  doubt  but  that  any  exhibits 

(a)  Ex  relatione. 
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may  be  produced  on  the  re-hearing,  which  were  not  used  at  the  original  hearing.  All 
the  cases  which  have  been  referred  to  are  of  a  different  nature  from  the  present.  0)'d 
V.  Nuel  has  no  application.  The  case  before  Lord  Eldon  appears  to  have  been  decided 
by  him  expressly  because  a  new  case  was  made  and  new  issues  tendered.  As  to  the 
lease  of  1804,  that  seems  to  have  been  omitted  by  mere  neglect,  and  cannot  now  be 
proved,  unless  it  can  be  done  vivii  voce.  I  cannot  imagine  that  any  injustice  will  be 
done  ;  I  do  not  know  whethei-  it  will  or  will  not  be  evidence.  They  may  be  admitted, 
saving  all  just  exceptions,  and  on  payment  of  all  costs,  including  the  costs  of  this 
application.     I  say  nothing  now  respecting  the  deposit. 

[385]  Jones  V.  Wiggins.  Exch.  Ch.  in  Eq.  May  5th,  1828. — Bill  against  assignees 
of  a  bankrupt  for  an  account  and  injunction  to  restrain  proceedings  at  law.  One 
of  the  assignees  put  in  a  separate  answer,  stating  that  his  name  had  been  used  in 
the  action  at  law,  without  his  knowledge  or  authority  ;  that  he  had  not  acted 
as  assignee,  except  in  some  trifling  particulars  not  connected  with  the  matter  in 
the  bill  mentioned  ;  and  that  he  was  wholly  ignorant  of  the  matter  set  forth  in 
the  bill : — Exceptions  to  the  answer,  because  the  defendant  had  not  answered 
each  interrogatory  :  over-ruled  with  costs. 

The  bill  in  this  case  was  filed  against  three  assignees  of  a  bankrupt,  and  prayed  an 
injunction  to  I'estrain  an  action  Itrought  against  the  plaintiff  by  the  assignees,  for  the 
recovery  of  a  balance  of  13001.  and  upwards  due  to  the  bankrupt. 

One  of  the  assignees  put  in  a  separate  answer,  stating  that  his  name  had  been 
used  in  the  action  without  his  knowledge  or  authority,  that  he  had  not  acted  as 
assignee,  except  in  some  trifling  particulars  not  connected  with  the  matters  in  the  bill 
mentioned  ;  and  that  he  was  wholly  ignorant  of  the  matters  set  forth  in  the  bill,  and 
could  not  make  any  other  answer  thereto,  as  to  his  knowledge,  belief,  or  otherwise. 

To  this  answer  a  great  number  of  exceptions^were  taken.  And  Mr.  Koe,  in  support 
of  them,  contended  that  the  defendant,  answering  at  all,  was  bound  to  answei'  fully. 

Mr.  Simpkinson,  and  Mr.  Daniel,  for  the  bill,  argued  that  a  defendant,  being 
ignorant  of  the  matters  in  question,  might  answer  generally,  denying  all  knowledge 
on  the  subject :  and  that  to  answer  each  question  separately  would  be  impertinent. 

Mr.  Koe,  in  reply,  insisted  that  an  assignee  might  put  in  an  answer  denying  all 
knowledge  of  the  matters,  and  yet  might  have  in  his  possession  the  bankrupt's  books, 
which  would  furnish  him  with  that  knowledge. 

For  the  bill  was  cited  Newman  v.  Godfrey  (2  Bro.  C.  C.  331) ;  and  for  the  excep- 
tions, Dolder  V.  Lord  Hunfingjidd  (11  Ves.  283). 

The  Lord  Chief  Baron  assented  to  the  proposition,  as  a  general  one,  that  a 
defendant  answering  was  bound  to  answer  fully,  but  considered  that  in  the  present 
case  no  [386]  benefit  could  be  derived  by  requiring  a  further  answer.  That  a  further 
answer  would  only  be  a  waste  of  time  and  expense. 

Exceptions  over-ruled  with  costs. 

In  the  Matter  of  the  St.  Katherine  Dock  CoinrANY,  Ex  parte  Back.  Exch. 
Ch.  in  Eq.  May  6th,  1  2th,  1828. — Under  an  act  of  Parliament  for  making  docks, 
the  value  or  compensation  for  property  taken  for  the  purposes  of  the  act  was 
directed,  in  certain  cases,  to  be  paid  into  the  Bank,  in  the  name  of  the  Accountant- 
general,  and  to  be  laid  out  in  bank-annuities  ;  and  until  such  bank  annuities 
should  be  sold,  and  the  produce  invested  in  other  hereditaments,  the  dividends 
were  to  be  paid  to  the  person  or  persons  who  would  be  entitled  to  the  rents  and 
profits  of  the  hereditaments  if  unsold.  The  act  also  directed,  that  the  Court,  on 
the  application  of  any  person  or  persons  making  claim  to  the  money  awarded  as 
a  compensation,  by  motion  or  petition,  should,  in  a  summary  way  of  proceeding, 
or  otherwise,  order  the  same  to  be  laid  out  and  invested  in  the  funds,  or 
distribution  thereof,  or  payment  of  the  dividends,  according  to  the  estate, 
title,  or  interest  of  the  person  making  claim  thereto.— On  the  petition  of  an 
annuitant,  whose  annuity,  was  charged  on  the  propei'ty  with  powers  of  distress 
and  entry,  and  further  secured  by  a  term,  for  payment  of  his  annuity  and  the 
arrears  thereof  out  of  a  fund  brought  into  Court  under  the  act :— The  Court  held, 
that  it  had  no  authority  to  proceed  in  a  summary  way  on  the  petition  of  an 
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incumbrancer,   but  onh'  at  the  instance  of  the  persons  who  would  have  l)een 
entitled  to  the  rents  if  the  property  had  been  unsold  ;  and  dismissed  the  petition. 

By  an  indenture,  dated  1st  August,  1809,  John  Briant,  in  consideration  of  the 
marriage  between  his  daughter  Mary  Ann,  and  the  petitioner  William  Back,  granted 
to  the  petitioner  an  annuity  or  rent-charge  of  1001.  a  year,  for  the  life  of  the  petitioner, 
issuiiig  out  of  certain  premises  in  Maudlin's  Kents,  in  the  parish  of  St.  Botolph  without 
Aldgate,  with  the  usual  powers  of  distress  and  entry.  And,  by  the  same  indenture, 
John  Briant  demised  the  premises  charged  with  the  annuity,  to  trustees,  for  a  term 
of  five  hundred  years,  upon  the  usual  trusts  for  raising  and  paying  the  annuity  by 
sale  or  mortgage,  &c.  And  after  the  decease  of  the  petitioner,  to  raise  20001.,  and 
apply  the  same  upon  certain  trusts  for  the  benefit  of  the  petitioner's  wife,  and  the 
issue  of  the  marriage. 

Elizabeth  Briant,  and  Charlotte  Briant,  two  other  daughters  of  John  Briant, 
afterwards  married  ;  and  upon  their  respective  marriages,  John  Briant  made  a  similar 
provision  for  each  of  their  husbands,  and,  after  the  death  of  such  husbands,  for  their 
respective  wives  and  their  issue,  as  he  had  made,  as  above  mentioned,  in  favour  of  the 
petitioner  and  his  wife  and  their  issue. 

John  Briant  died  seised  in  fee  of  the  property,  subject  [387]  to  the  before- 
mentioned  incumbrances,  and  by  his  will  devised  his  real  and  personal  estates  to 
trustees  upon  certain  trusts. 

After  John  Briant's  death,  the  premises  charged  with  the  aimuities  were  taken  by 
the  St.  Katherine  Dock  Company,  and  the  value  thereof  assessed  by  a  jury  at  56001. 

The  St.  Katherine  Dock  Act  contained  the  usual  provisions  for  payment  of  the 
purchase-money  into  this  Court,  where  it  should  exceed  2001.,  and  the  property  should 
belong  to  corporations,  or  persons  under  disabilities,  &c.  &c.,  "and  that  such  money 
should  be  applied  under  the  direction  and  with  the  approbation  of  the  Court,  to  be 
signified  by  an  order  made  upon  a  petition  to  be  preferred  in  a  summary  way  by  the 
person  or  persons  who  would  have  been  entitled  to  the  rents  and  profits  of  the  said 
hereditaments,  in  the  redemption  or  purchase  of  the  land-ta.x,  or  the  discharge  of  any 
debt  or  debts  or  such  othei'  incumbrances,  or  part  thereof,  as  the  Court  should  authorize 
to  be  paid,  afiecting  the  same  hereditaments,  or  other  hereditaments  standing  settled 
therewith,  to  the  same  or  the  like  uses,  intents,  and  purposes  :  or  where  such  money 
should  not  be  so  applied,  then  the  same  should  be  laid  out  and  invested  under  the  like 
direction  or  approbation  of  the  Court,  in  the  purchase  of  other  hereditaments,  which 
should  be  conveyed  and  settled  to,  for,  and  upon  such  and  the  like  uses,  trusts,  intents, 
and  purposes.  And  in  the  mean  time,  the  said  money  should,  by  order  of  the  Court, 
upon  application  thereto,  be  invested  by  the  Accouutant-General  in  the  purchase  of 
Bank  Annuities,  and  until  such  Bank  Annuities  should  be  ordered  by  the  Court  to 
be  sold  for  the  purposes  aforesaid,  the  dividends  should  from  time  to  time  be  paid  to 
the  person  or  persons  who  would  be  entitled  to  the  rents  and  profits  of  the  said 
hereditaments."  The  act  also  provided,  "  that,  in  case  the  person  or  persons  to  whom 
compensation  should  be  awarded,  should  refuse  to  accept  the  same,  or  should  not  be 
[388]  able  to  make  a  good  title  to  the  premises,  to  the  satisfaction  of  the  directors, 
or  should  refuse  to  execute  a  conveyance,  it  should  be  lawful  for  the  directors  to  order 
the  compensation  to  be  paid  into  the  Bank  of  England,  in  the  name  and  with  the 
privity  of  the  Accountant-General  of  the  Court,  and  the  Court,  on  the  application  of 
any  person  or  persons  making  claim  to  such  sum  or  sums  of  money,  or  anj^  part 
thereof,  by  motion  or  petition,  should  be  and  was  thereby  empowered,  in  a  summary 
way  of  proceeding,  or  otherwise,  to  order  the  same  to  be  laid  out  and  invested  in  the 
public  funds,  or  to  order  distribution  thereof,  or  payment  of  the  dividends  thereof, 
according  to  the  respective  estate  or  estates,  title  or  interest,  of  the  person  or  persons 
making  claim  thereto,  and  to  make  such  other  order  in  the  premises  as  to  the  said 
Court  should  seem  just  and  reasonable." 

The  puichase-money  having  been  paid  into  the  Bank  in  the  name  of  the  Accountant- 
General,  and  laid  out  in  Bank  Annuities,  pursuant  to  the  act,  this  petition  was 
presented  by  William  Back,  praying  a  reference  to  the  master  to  inriuire  what  arrears 
wei-e  due  in  respect  of  his  annuity,  and  that  such  arrears  might  be  raised  and  paid  by 
sale  of  a  competent  part  of  the  Bank  Annuities.  And  that  the  annuity  to  the 
petitioner  might  from  time  to  time  be  paid  out  of  the  dividends  of  the  residue  of  such 
Bank  Annuities. 

Ex.  Div.  IV.— 31* 
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Mr.  Jervis,  and  Mr.  Spence,  for  the  petitioner. 

Mr.  Phillimore,  for  the  Dock  Company. 

Mr.  Koe,  for  Jeremiah  Evans,  and  Elizabeth,  his  wife,  one  of  the  daughters  of 
John  Briant. 

The  other  daughter  and  her  husband  did  not  appear. 

For  the  petition,  it  was  argued,  that  the  funds  represented  the  estate,  and  that 
as  the  petitioner,  if  the  estate  had  [389]  remained  unsold,  would  have  been  the  first 
incumbrancer  thereon,  and  would  have  been  able  to  have  obtained  payment  of  his 
annuity  by  virtue  of  the  powers  of  distress  and  entry,  and  also  through  the  medium 
of  the  five  hundrefl  years'  term  vested  in  the  trustees,  the  Court  would  place  him  in 
as  good  a  situation  with  respect  to  the  funds. 

In  opposition  to  the  petition,  it  was  urged,  that  the  Dock  Act  only  authorized  the 
Court  to  make  an  order  in  a  summary  manner  at  the  instance  of  the  person  who  for 
the  time  being  would  be  entitled  to  the  rents  of  the  pi-operty,  if  it  had  not  been  sold, 
and  not  on  the  application  of  an  incumbrancer — and  that  a  suit  was  pending  in  the 
Court  of  Chancery  for  administering  the  real  and  personal  estates  of  the  testator, 
John  Briant. 

Thk  Lord  Chief  Baron.  The  question  is,  whether  this  is  a  primary  or  a 
secondary  fund  only.  Suppose  this  were  a  question  between  the  personal  repre- 
sentative and  the  devisee  of  this  estate  under  Mr.  Briant's  will,  and  the  personal 
representative  insisted,  as  against  the  devisee,  that  the  personal  estate  was  not  liable, 
it  would  be  a  veiy  nice  question  :  I  am  inclined  at  present  to  think  the  personal  estate 
would  be  liable,  in  favour  of  the  devisee  of  this  particular  estate.  But,  at  all  events, 
I  think  I  am  not  entitled  to  decide  this  question  upon  a  summary  application.  No 
doubt  the  aniuiity  must  be  secured  to  the  person  in  whose  favour  it  is  chai'ged  on  the 
estate ;  but  then  the  question  is,  whether  the  owner  of  this  estate  would  not  have 
a  right  to  call  for  the  application  of  the  personal  estate  first ;  and  if  he  would,  then 
this  is  nothing  more  than  an  incumbrance,  in  the  usual  sense  of  the  word.  I  think  it 
was  not  the  intention  of  the  framers  of  this  act  of  Parliament,  to  give  such  a  summary 
power  to  the  Court,  to  apply  funds  arising  under  the  act,  on  the  application  of  an 
incum-[390J-brancer ;  and  that  the  meaning  of  the  words  "persons  who  would  be 
entitled  to  the  rents  and  profits,"  must  be  those  persons  who  were  the  owners  of  the 
fee.  I  take  that  to  bo  the  impoit  of  the  words.  I  do  not  mean  to  say  there  is  no 
other  remedy  ;  but  only  that  it  would  be  manifestly  unjust  to  proceed  in  this  summary 
way.  The  act  distinguishes  most  carefully  between  the  person  or  persons  entitled  to 
the  possession  of  this  estate  and  incumbrancers.  I  am  to  decide  whether  the  petitioner 
is  the  one  or  the  other.  Now,  I  think,  upon  the  statement  of  this  instrument,  he  is 
an  incumbrancer  only;  and,  under  all  the  circumstances,  I  think  I  should  embarrass 
the  Court  by  permitting  an  incumbrancer  to  apply  in  this  way  :  for  a  second  incum- 
brancer would  apply  in  the  same  manner  to  be  satisfied,  and  would  have  exactly  the 
same  right.  I  consider  it  was  the  intention  of  the  Legislature  to  give  this  summary 
jurisdiction  to  the  Coui't,  in  plain,  clear,  and  direct  cases,  and  not  in  matters  which 
are  doubtful.  The  Court  of  Exchequer,  or  the  Court  of  Chancery,  may  enable  the 
petitioner  to  obtain  the  relief  he  seeks;  but  upon  this  petition  I  think  1  cannot 
assist  him. 

Petition  refused. 

End  of  Easter  lerm  and  Sittings  after. 


[391]      Eeports    of    Cases    Argued    and    Determined    in    the   Court   of 
Exchequer,  in  Trinity  Term,  9  Geo.  IV.  and  the  Sittings  After. 

Exchequer  of  Pleas. 

Powell  «>.  Salisbury.  Saturday,  May  7th,  1828.— The  Courts  above  have  no  juris- 
diction, by  the  Welsh  Judicature  act,  .5  Geo.  4,  c.  106,  s.  2,  to  arrest  the  judgment 
in  a  cause  tried  in  Wales.  Vaughan,  B.  dubitante.— The  plaintiff  declared  in  case 
aganist  the  defendant,  for  not  repairing  his  fences,  per  quod  the  plaintiff's  horses 
escaped  into  the  defendant's  close,  and  were  there  killed  by  the  falling  of  a 
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haystack :  Held,  that  the  damage  was  not  too  remote,  and  that  the  action  was 
maintainable. 

[Referred  to,  Wilson  v.  Newport  Dock  Company,  1866,  L.  E.  1  Ex.  187  ; 
Lawrence  v.  Jenkins,  1873,  L.  E.  8  Q.  B.  279.] 

Case.  The  first  count  of  the  declaration  stated,  that  the  plaintiff'  and  defendant 
were  possessed  and  in  the  occupation  of  adjoining  closes  ;  that  the  defendant,  by  reason 
of  his  possession,  was  bound  to  repair  the  fences,  to  prevent  the  escape  of  cattle  from 
the  one  close  into  the  other;  that  the  defendant  suffered  the  fences  to  be  out  of  repair, 
whereby  divers  horses  of  the  plaintiff',  feeding  in  the  close  of  the  plaintiff',  escajsed  out 
of  the  same  into  the  close  of  the  defendant,  through  the  defect  of  fences,  and  were 
there  killed,  by  the  prostration  and  falling  down  of  a  haystack  of  the  defendant.  The 
second  count  alleged  the  ha^^stack  to  have  been  in  an  improper  and  dangerous  state, 
through  the  default  and  negligence  of  the  defendant ;  and  the  third  was  for  depasturing 
the  grain  and  herbage  of  the  plaintiff'  with  the  defendant's  cattle.      Plea — Not  Guilty. 

At  the  trial,  which  took  place  at  the  Great  Sessions  for  [392]  Montgomeryshire, 
before  AVarren,  C.  J.,  the  Jury  found  a  general  verdict  for  the  plaintiff';  and  in  the 
Easter  Terra  following,  Jervis,  J.,  obtained  a  rule  to  shew  cause,  why  the  judgment 
should  not  be  arrested,  the  injury  being  too  remote,  or  why  there  should  not  be  a  new 
trial,  the  verdict  being  against  the  weight  of  evidence. 

Taunton  and  Corbett,  shewed  cause.  The  Court  has  no  jurisdiction  to  entertain 
the  former  branch  of  this  application.  The  right  of  the  Court  to  interpose  in  the 
latter  case  is  of  modern  introduction,  and  was  first  conferred  by  statute,  5  Geo.  4, 
c.  106,  s.  2,(a)  which  does  not  empower  the  Courts  at  Westminster  to  arrest  the 
judgment  in  cases  tried  in  Wales,  but  merely  to  grant  new  trials,  set  aside  nonsuits, 
and  the  like.  Kelt  her  is  the  application  within  the  spirit  of  the  act ;  for,  if  dissatisfied 
with  the  judgment,  the  party  has  his  remedy  by  writ  of  error  to  the  Court  of  King's 
Bench.  In  applications  within  the  act,  the  transcript  only  of  the  recoi'd  is  sent  up, 
to  apprize  the  Court  of  the  nature  of  the  proceedings,  but  the  record  remains  in  the 
Court  below,  and  is  not  transmitted  to  the  superior  Court.  But  supposing  the  Court 
to  have  jurisdic-[393]-tioii  to  arrest  the  judgment,  the  injury  is  not  too  remote,  and 
the  action  is  maintainable,  as  spread  upon  the  record.  In  Holbacli  v.  JVarner  (Cro. 
Jac.  665),  ivhich  was  an  action  on  the  case  against  the  defendant,  for  neglecting  to 
repair  his  fences,  whereby  his  cattle  escaped  into  the  close  of  the  plaintiff',  and  from 
thence  into  the  close  of  W.,  who  sued  the  plaintiff'  and  recovered  against  him  :  a 
motion  was  made  in  arrest  of  judgment,  upon  another  ground,  but  the  remoteness 
of  the  damage  was  not  alluded  to ;  but  if  that  objection  had  been  tenable,  it  woidd 
not  have  escaped  the  attention  of  the  Court,  particularly  as,  at  that  period,  questions 
of  this  description  were  as  much  mooted  by  the  bench  as  by  the  bar.  There  the 
injury  was  more  remote  than  in  the  present  case.  Again,  in  an  Anonymous  case 
(1  Vent.  264),  which  was  an  action  on  the  case  for  not  repairing  fences,  per  quod  una 
equa  of  the  plaintiff'  went  through  a  gap,  and  fell  into  a  ditch,  et  submersa  fuit :  two 
objections  were  taken  in  arrest  of  judgment,  but  the  remoteness  of  the  damage  was 
not  alluded  to.  The  efTect  of  the  evidence  was  a  question  for  the  Jury,  it  was  properly 
left  to  them,  and  the  verdict  cannot  upon  that  ground  be  disturbed. 

Jervis,  J.,  and  Meeson,  contra.  Although  the  words  of  the  statute  do  not  speci- 
fically apply  to  motions  in  arrest  of  judgment,  yet  applications  of  that  sort  are  within 

(a)  By  which  it  is  enacted,  "  that  it  shall  and  may  be  lawful  for  any  party  or 
parties  who  shall  be  dissatisfied  with  any  verdict  given  or  obtained,  or  nonsuit  entered 
against  him,  her,  or  them,  in  any  action  which  shall  have  been  tried  in  any  of  the 
Courts  of  Great  Sessions,  to  apply  by  motion  to  any  of  the  said  Courts  of  King's 
Bench,  Common  Pleas,  or  Exchequer,  sitting  in  Banco,  for  a  rule  to  shew  cause,  why 
a  new  trial  of  such  action  should  not  be  granted,  or  nonsuit  set  aside,  and  a  new  trial 
granted,  or  a  verdict  entered  for  the  plaintiff'  or  defendant,  or  a  nonsuit  entered,  as 
the  case  may  be,  in  the  same  manner  as  hath  been  usually  heretofore  done,  in  actions 
depending  in  the  said  courts,  and  tried  at  Nisi  Piius  before  any  Judge  of  Assize,  by 
virtue  of  any  record  issuing  out  of  the  said  Courts ;  and  that  thereupon  it  shall  and 
may  be  lawful  for  the  said  Court  to  grant  such  rule,  and  proceed  to  hear  and  determine 
the  merits  of  the  same,  in  such  mariner  and  form  as  hath  been  heretofore  done  in  actions 
depending  in  the  said  last-mentioned  Courts,  and  tried  as  aforesaid." 
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the  spirit  and  general  scope  of  the  act.  The  Courts  are  empowered  by  the  statute  to 
entertain  applications  in  the  same  manner  as  hath  been  heretofore  done  in  the  Courts 
above  ;  which  general  words  will  extend  to  every  species  of  application.  But  it  is 
said,  that  the  plaintiff  has  another  remedy  by  writ  of  error:  that  is  no  answer  to  the 
present  application,  and  would  equally  apply  to  motions  confessedly  within  the  letter 
of  the  act ;  for  motions  of  that  description  may  now,  as  formerly,  be  made  before  the 

Judges  in  Wales.  ,..,,,,-, 

[394]  It  must  be  admitted,  as  a  general  principle,  that  he  who  is  bound  to  repair 
a  fence,  and  neglects  to  do  so,  is  answerable  for  an  injury  arising  from  his  default,  but 
the  injury  must  be  consequent  upon  the  act  done,  and  not  dependent  upon  some  event 
to  take  place  subsequently,  over  which  the  defendant  has  no  control.  As  in  the  case 
of  I'ooth  V.  H'ihon  (1  B.  &  Aid.  59),  where  a  horse  fell  from  one  field  into  another  and 
was  killed,  there  the  injury  was  consequential  upon  the  negligence  of  the  defendant 
in  not  keeping  the  fence  in  repair,  and  the  injury  occurred  without  any  further  act  done. 
So  in  the  case  in  Veutris'  Reports,  the  act  proceeded  immediately  from  the  negligence 
of  'the  defendant.  It  is  consistent  with  the  first  count  of  the  declaration,  that  the 
stack  was  prostrated  by  third  persons,  or  fell  by  the  act  of  God  ;  in  which  case  the 
defendant  would  not  be  liable.  Nothing  can  be  inferred  in  support  of  the  count,  but 
what  must  necessarily  have  been  proved  at  the  trial ;  Buxendin  v.  Shaip  (2  Salk.  662), 
Amtrij  V.  Hoole  (Cowp.  b25),  Fiushtan  v.  Aspinall  (Dougl.  679),  Spieres  v.  Parker  (1  T.  E. 
143) ;  but  the  defendant  may  assume  a  state  of  facts  consistent  with  which  the 
count  mic'ht  be  proved.  Now,  if  the  stack  fell  by  the  act  of  God,  the  defendant 
would  not  be  liable.  If  he  were,  the  action  would  be  equally  maintainable,  if  the 
cattle,  having  escaped  into  his  close,  had  been  there  killed  by  lightning,  for  non 
constat  that  such  accident  would  have  happened  had  they  remained  in  the  close  of  the 
plaintiff.  In  Williams  v.  Hide  et  U.ror  (Palm.  548),  the  plaintiff  declared  that,  in 
consideration  he  had  lent  to  the  defendant's  wife,  dum  sola,  a  horse  to  be  returned 
upon  request,  she  promised  to  return  it  upon  request,  but  had  not  done  so ;  the 
defendants  pleaded,  that,  before  the  request,  the  horse  per  diversos  morbos  in  corpore 
suo  crescentes  mori  [395]-tur,  and  so  they  could  not  re-deliver  it ;  upon  demurrer,  the 
defendants  had  judgment,  for,  where  the  agreement  is  possible  when  made,  but 
afterwards  becomes  impossible  by  the  act  of  God,  the  party  is  for  ever  discharged. 
Again,  suppose  the  injury  to  have  proceeded  from  the  act  of  a  third  person,  the 
defendant  would  not  have  been  liable.  If  cattle  escape  from  the  close  of  one  person 
through  defect  of  fences,  into  that  of  another,  and  are  there  killed  through  the  unskil- 
fulness  and  negligence  of  a  third  person,  a  trespasser  for  instance,  the  occupier  of  that 
close  cannot  be  answerable  for  the  damage  :  it  is  true,  that,  but  for  the  nonfeasance  of 
the  defendant,  the  cattle  would  not  have  been  in  his  close ;  but  in  Scoll  v.  Shepherd 
(3  Wils.  403  ;  2  Wm.  HI.  892),  he  who  threw  the  squib  was  liable,  although,  but  for 
the  hand  of  a  third  person,  it  would  not  have  put  out  the  plaintiff's  eye.  So,  in 
Gibbon  V.  Pepper  (2  Salk.  637  ;  1  Ld.  Raym.  38  ;  4  Mod.  404),  it  was  said,  if  A.  beat  my 
horse,  which  runs  against  B.,  A.  is  a  trespasser,  but  I  am  not. 

They  argued  also  upon  the  effect  of  the  evidence  and  contended,  that,  upon  that 
ground,  the  plaintiff  was  entitled  to  a  new  trial. 

Garkow,  B.  Had  this  case  been  tried  in  an  English  county,  it  would  have  been 
incumbent  upon  me  to  have  expressed  an  opinion  upon  the  question  of  law,  which  is 
here  unnecessary.  It  should  be  recollected,  that  this  Court  exercises,  in  the  present 
case,  an  authority  recently  conferred  upon  it  by  the  Legislature.  Whether  it  was 
intended  purposely  to  confine  our  jurisdiction  to  questions  of  a  different  desciiption, 
or  whether  this  branch  of  the  ordinary  jurisdiction  of  the  Courts  has  l)eeu  uninten- 
tionally omitted,  it  is  not  for  me  to  inquire  ;  it  is  the  pro-[396]-vince  of  the  Court 
to  expound  the  law  as  we  find  it ;  and  the  jurisdiction  not  having  been  conferred, 
from  whatever  cause,  we  have  no  authority  to  exercise  it.  I  am  clearly  of  opinion, 
that,  as  the  act  is  framed,  we  have  no  jurisdiction  o\er  the  former  branch  of  this 
application,  and  it  therefore  becomes  unnecessary  to  express  any  opinion  upon  that 
point.  With  respect  to  that  part  of  the  rule  which  prays  for  a  new  trial,  the  effect 
of  the  evidence  is  peculiarly  a  question  for  the  Jury,  no  objection  is  made  to  the 
direction  of  the  learned  Judge,  and  therefore  I  am  of  opinion,  that  that  part  also  of 
the  rule  should  be  refused,  and,  consequently,  that  the  rule  should  be  discharged. 

HULLOCK,  B.  I  am  of  the  same  opinion.  With  respect  to  that  part  of  the  argu- 
ment which  has  been  addressed  to  the  Court  for  the  purpose  of  obtaining  a  new  trial, 
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I  am  not  prepared  to  say  that  the  Jury  have  arrived  at  an  erroneous  conclusion  upon 
all  the  evidence  in  the  case.  The  evidence  is  conflicting,  but  the  questions  were 
properly  left  to  the  Jury,  and  they  must  have  taken  all  the  circumstances  into  their 
consideration. 

With  respect  to  the  difficulty  suggested  on  the  form  of  this  declaration,  I  agree  in 
the  opinion  which  has  been  expressed  ;  and  if  the  question  of  jurisdiction  were  doubt- 
ful only,  this  Court  would  be  justified  in  withholding  their  opinion  upon  the  point  of 
law,  for  the  defendant  may,  if  he  think  proper,  resort  even  now  to  his  writ  of  error. 

The  ground  of  objection  is  the  remoteness  of  the  damage.  In  the  few  cases  in 
which  these  questions  have  occurred,  it  has  been  held,  and  rightly  so,  that  the  injury 
must  be  the  immediate  consequence  resulting  from  the  act.  In  Vickars  v.  WUcoch 
(8  East,  1 ),  which  was  an  action  of  slander,  the  plaintiff  declared  that  the  defendant 
spoke  certain  [397]  words  of  him  to  J.  O.,  by  reason  whereof  J.  O.  discharged  him 
from  his  service  ;  and  also  R.  P.,  by  reason  of  the  words,  refused  to  employ  him.  In 
support  of  this  declaration,  it  appeared  at  the  trial,  that  the  plaintiff  was  retained  by 
J.  0.  as  a  journeyman  for  a  year,  at  certain  wages,  and  that  he  had  been  discharged, 
by  reason  of  the  words,  before  the  expiration  of  the  year  ;  and  also  that  R.  P.  had 
refused  to  employ  him,  by  reason  of  the  words ;  and  also  because  J.  0.  had  discharged 
him  for  the  offence  imputed  to  him.  It  being  admitted  that  the  words  were  not 
actionable  per  se  without  special  damage,  and  the  learned  Judge  who  tried  the  cause 
being  of  opinion  that  the  discharge  by  J.  0.  was  wrongful,  and  that  the  refusal  by 
R.  P.  proceeded  not  only  upon  the  words,  but  on  the  discharge  of  the  plaintiff  by  J.  0., 
the  plaintiff  was  nonsuited  ;  and  upon  a  motion  to  the  Court  of  King's  Bench,  to  set 
aside  that  nonsuit,  Lord  Ellenborough  said,  the  special  damage  must  be  the  legal  and 
natural  consequence  of  the  words  spoken,  otherwise  it  did  not  sustain  the  declaration  ; 
that  the  defendant  was  no  more  answerable  for  the  mere  wrongful  act  of  J.  O.,  than  if 
other  persons  had  afterwards  assembled  and  seized  the  plaintiff,  and  thrown  him  into 
a  horse-pond,  by  way  of  punishment  for  his  supposed  transgression.  The  dismissal 
of  the  plaintiff  was  not  the  legal  and  natural  consequence  of  the  words  spoken,  and 
therefore  the  defendant  was  not  responsible  for  the  tortious  act  of  a  third  person.  It 
appears  to  me,  however,  that  the  cases  cited  shew  in  some  measure  that  the  damage 
in  this  case  is  not  too  remote.  It  is  to  be  observed,  that  though  this  objection  was 
not  urged,  both  were  motions  in  arrest  of  judgment ;  and  that  one  of  these  applications 
was  made  by  the  greatest  of  lawyers,  to  whose  mind  the  objection  was  likely  to  occur, 
if  it  were  tenable.  In  the  case  of  Holbach  v.  IVarner,  the  damage  was  equally  remote 
as  in  this  case,  but  there  no  objection  was  made  upon  this  ground.  The  objection  in 
that  case  was,  that  the  obligation  to  repair  was  laid  in  the  [398]  occupiers.  After 
discussion,  that  case  was  adjourned  ;  and  although  two  out  of  three  of  the  Judges  were 
of  opinion  that  the  presciiption  was  insufficient,  the  contrary  is  now  established  by  a 
uniform  current  of  decisions,  and  was  so  ruled  in  Rex  v.  Buckiiall  (2  Ld.  Raym.  804), 
and  in  Eider  v.  Smith  (3  T.  R.  766),  in  which  Holbach  v.  IVarner,  and  all  the  cases,  are 
cited  and  commented  upon  by  Mr.  Justice  Buller.  In  the  case  cited  from  Ventris, 
upon  motion  in  arrest  of  judgment,  the  declaration  was  held  to  be  good,  but  no 
objection  like  the  present  was  taken.  There  is  no  distinction  for  the  purposes  of  the 
action  between  the  falling  of  a  hay  stack,  and  the  drowning  of  the  cattle  in  a  ditch, 
for,  by  each  the  death  is  occasioned.  For  these  reasons,  were  it  necessary  to  express 
an  opinion,  I  should  say,  that  the  declaration  was  good  in  foim  ;  but  it  is  not  necessary 
to  do  so,  where  the  jurisdiction  of  this  Court  is  more  than  questionable. 

Vaughan,  B.  I  agree  in  the  opinion  expressed  by  my  learned  Brothers,  and  think 
that  this  rule,  which  is  framed  with  a  double  aspect,  cannot  be  sustained.  The  applica- 
tion for  a  new  trial  is  directed  to  the  discretion  of  the  Court,  and  if,  as  suggested,  it 
had  appeared  that  the  ends  of  ju.stice  requiied  a  further  consideration  of  the  case,  the 
defendant  would  have  been  entitled  to  a  new  trial.  Upon  the  report,  however,  the 
evidence  appears  to  have  been  conflicting,  and  seems  to  have  been  properly  left  to 
the  Jury  ;  they  have  formed  their  conclusion  upon  the  whole,  which  I  cannot  say  is 
en'oneous. 

With  respect  to  the  question  of  jurisdiction,  I  confess  I  feel  some  difficulty,  but  it 
is  not,  in  my  view  of  this  case,  necessary  to  express  any  opinion  upon  that  point, 
because  I  clearly  think  th.-it  this  declaration  is  good,  and  that  the  judgment  ought  not 
to  be  arrested.  If  this  had  been  [399]  an  application  upon  a  record  issuing  from  this 
Court,  no  doubt  could  have  been  entertained  in  the  case,  for  the  Court  wonld  have 
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directed  the  verdict  to  have  been  entered  upon  the  second  count,  which  is  free  from 
all  objection.  The  damage  averred  upon  the  face  of  the  first  count  is  not  a  mere 
inference  of  law,  but  a  distinct  and  substantive  allegation,  that  the  horses  escaped  into 
the  plaintift"s  close  through  the  defect  of  fences,  and  were  there  killed  by  the  falling 
of  a  hay-stack.  Under  this  allegation,  as  it  seems  to  me,  the  same  evidence  was 
admissible  as  under  the  second  count.  After  verdict,  every  thing  must  be  intended 
in  support  of  the  declaration  of  which  at  the.  trial  it  was  capable  of  proof ;  in  other 
words,  although  a  verdict  will  not  aid  a  defective  title,  it  will  a  title  defectively  stated. 
In  this  case,  although  the  cause  of  action  may  be  more  fully  and  accurately  stated  in 
the  second  count  than  in  the  first,  yet  I  think  the  first  count,  if  proved,  which  after 
verdict  must  be  assumed,  is  sufficient  to  sustain  the  action. 
Rule  discharged. 

NiCHOLL  V  Darley,  Esquire.  Exch.  of  Pleas.  Monday,  June  9th,  1828. — A.  a 
Sheriff^'s  officer,  went  with  B.  to  the  house  of  C.  to  arrest  him  upon  a  ca.  sa.  A.  read 
the  warrant  to  C,  whereupon  C.  rushed  out  against  A.,  who  caught  C.  round  the 
waist,  but  was  unable  to  hold  him,  and  C.  escaped  : — Held,  that  the  Sheriff'  was 
liable  to  an  action  of  debt  for  the  escape. 

Debt  against  the  Sheriff  of  Yorkshire.  The  first  count  was  for  a  false  return  ;  the 
second  for  an  escape.     Plea,  nil  debet. 

At  the  trial,  which  took  place  before  Bayley,  J.,  at  the  York  Spring  Assizes,  1827, 
it  appeared  in  evidence  that  the  plaintiff"  had  obtained  a  judgment  against  Kenworthy 
and  another,  upon  which  a  writ  of  testatum  capias  ad  satisfaciendum  was  sued  out, 
directed  to  the  Sheriff'  of  Yorkshire,  and  delivered  to  the  defendant,  as  such  Sheriff, 
who  thei'eupon  made  out  his  warrant  to  his  officer.  The  officer  went  with  the  plaintiff"s 
son  to  Kenworthy's  house,  for  the  purpose  of  arresting  him,  and  there  produced  and 
read  [400]  to  him  the  warrant ;  upon  which  Kenworthy  who  was  then  behind  his  loom, 
rushed  out  against  the  officer,  who  caught  him  round  the  waist,  but,  being  an  old 
man,  was  unable  to  hold  him  and  he  escaped.  Upon  this  the  officer  directed  the 
plaintiff's  son  to  pursue  and  take  Kenworthy,  which  he  did,  but  while  the  officer  was 
coming  up,  Kenworthy  was  rescued,  and  eventually  escaped.  It  was  objected  for  the 
defendant  that  this  did  not  amount  to  an  arrest ;  but  the  learned  Judge  thought  that 
if  the  officer  had  hold  of  Kenworthy  for  an  instant,  though  he  could  not  keep  him, 
it  would  constitute  an  arrest ;  and,  with  a  view  to  bring  the  question  under  the  con- 
sideration of  this  Court,  he  put  two  questions  to  the  Jury,  first,  whether  the  officer  had 
hold  of  Kenworthy  for  an  instant ;  and  secondly,  whether  the  officer  could  prevent 
him  from  getting  away.  The  Jury  found  that  the  oflScer  had  hold  of  Kenworthy,  but 
could  not  keep  him ;  and  that  the  officer  did  his  duty  so  far  as  he  could.  Upon  this 
finding,  the  verdict  was  entered  for  the  plaintiff,  and  the  learned  Judge  reserved  to 
the  defendant  liberty  to  move  to  enter  a  nonsuit. 

In  Easter  Term,  Holt,  accordingly  moved  for  and  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  nonsuit  entered  ;  against  which 

Pollock,  F.,  and  Alexander,  shewed  cause.  The  first  question  in  this  ease  is, 
whether  there  was  a  sufficient  arrest,  either  by  the  officer,  or  by  the  plaintiff's  son  as 
his  servant.  All  the  authorities,  from  the  earliest  time  to  the  present,  establish  that 
a  corporal  touch  is  sufficient  to  constitute  an  arrest,  even  though  the  defendant  do  not 
submit.  In  Hoi/ges  v.  Marks  (Cro.  Jac.  485),  it  was  held  to  be  a  sufficient  arrest  where 
the  bailiff  put  his  hand  upon  the  party,  saying  that  he  arrested  hira,  although  the 
bailiff",  not  Ijeing  [401]  requested  to  do  so,  did  not  produce  the  warrant,  or  tell  the 
party  at  whose  suit  he  was  arrested.  In  another  case  (Anon.,  1  Vent.  306),  a  bailiff 
caught  by  the  hand,  as  he  held  it  out  of  a  window,  one  against  whom  he  had  a  warrant, 
and  this  was  holden  to  be  a  sufficient  taking  to  justify  the  bailiff"  in  breaking  open  the 
house.  And  the  same  is  ruled  Palm.  53;  2  Rol.  138;  Com.  Dig.  (E.xecution)  c.  12; 
Anon.,  7  Mod.  8 ;  and  Anon.,  Loff"!,  390.  So  in  Gennery.  Sparks  (6  Mod.  173  ;  1  Salk. 
79),  it  was  said,  that  though  bare  words  will  not  constitute  an  arrest,  yet  if  the 
bailiff  t  luch  the  party,  that  is  sufficient,  and  will  justify  a  pursuit  and  breaking  open 
of  the  house.  Again,  in  Earner  v.  Batlyn  (B.  N.  P.  62),  on  a  motion  for  an  attachment 
against  three  persons  for  a  rescous  of  a  person  taken  in  execution,  it  was  objected 
that  there  had  not  been  a  legal  arrest,  as  the  bailiff  had  never  touched  the  defendant, 
but,  per  Curiam,  this  is  a  good  arrest ;  and  if  the  bailiff'  who  has  a  process  against  one, 
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says  to  him  when  he  is  on  horse-back,  or  in  a  coach,  "}'ou  are  my  prisoner,  I  have 
a  writ  against  you,"  upon  which  he  submits,  turns  back,  and  goes  with  him,  though 
the  bailiff  never  touched  him,  yet  it  is  an  arrest,  because  he  submitted  to  the  process ; 
but  if,  instead  of  going  with  the  bailiff,  he  had  gone  or  fled  from  him,  it  could  be  no 
arrest,  unless  the  bailiff  had  laid  hold  of  him.  But  even  the  arrest  by  the  plaintiff's 
son  is  sufficient  to  make  the  Sheriff  liable.  An  arrest  must  be  by  authority  of  the 
bailiff,  but  his  need  not  be  the  hand  that  arrests,  nor  need  he  be  present  or  actually 
in  sight,  or  within  any  precise  distance  of  the  person  arrested.  Blatch  v.  Archer 
(Cowp.  6-5). 

The  arrest  being  sufficient  the  rescue  will  not  excuse  the  Sheriff.  A  rescue  is  a 
good  return  to  mesne  process,  but  to  writs  of  execution  a  rescue  cannot  be  returned. 
May  V.  Probie,(e)  for  in  the  execution  of  such  writs,  if  re-[402]-sistance  be  apprehended, 
the  Sheriff  is  directed  b}'  the  statute,  West.  2,  c.  39,  to  raise  the  posse  comitatus.  In 
the  execution  of  mesne  process,  the  Sheriff  may  raise  the  posse  comitatus,  but  in 
executing  final  process  he  is  bound  to  do  so  (see  Noy,  40 ;  1  Str.  432 ;  Cro.  Jac.  419  ; 
1  Rol.  Eep.  440). 

No  objection  can  be  made  to  the  form  of  the  action,  for  debt  is  maintainable 
against  the  Sheriff,  as  well  where  the  escape  is  negligent,  as  where  it  is  voluntary. 
Alsepf  V.  Eyles  (2  H.  Bl.  108),  Burton  v.  Evre  (Cro.  Jac.  288),  Elliot  v.  Duke  of  Norfolk 
(4  T.  R.  789),  Stonehonse  v.  Mullins  (2  Str.  873). 

Holt,  in  support  of  the  rule.  Although  a  corporal  touch  sufficient  to  justify  the 
Sheriff  in  pursuing  the  party,  and  breaking  open  a  house  for  the  purpose  of  re-taking 
him,  because  it  shall  not  lie  in  his  mouth  to  tcike  advantage  of  his  own  wrong,  the 
rule  is  different  as  regards  the  liability  of  the  Sheriff,  especially  in  an  action  of  debt. 
To  maintain  an  action  of  debt  against  the  Sheriff,  an  actual  custody  must  be  shewn, 
which  distinguishes  the  present  from  the  cases  relied  upon.  Now,  in  this  case,  there 
has  been  no  custody,  for  the  Jury  have  found  that  the  Sheriff,  by  his  officer,  did  his 
duty,  and  was  unable  to  detain  the  debtor.  It  is  said,  that  the  posse  comitatus  should 
have  been  taken  :  it  must  be  admitted,  that  the  common  law  remedy  against  the 
.Sheriff  by  action  on  the  case  might  have  been  resorted  to,  but  there  is  a  main  distinc- 
tion between  that  and  the  present  form  of  remedy  ;  for,  in  the  one,  merely  nominal 
damages  would  have  been  given,  whereas  in  the  other  the  Sheriff  is  liable  for  the 
whole  debt. 

[403]  Garrow,  B.  The  proposition  which  is  stated  to  the  Court  on  behalf  of 
the  Sheriff  is,  that  that  which  was  done  in  this  case  does  not  amount  to  an  arrest,  a 
taking  in  execution  sufficient  to  render  the  Sheriff  liable  in  this  form  of  action.  Is  it 
necessary,  to  constitute  an  arrest,  that  the  officer  should  handcuff  the  party,  or  is  it 
not  enough  that  he  have  him  in  such  a  situation  as  would  enable  the  officer  with 
proper  force  and  assistance  to  detain  him  ?  It  is  the  duty  of  the  officer  to  choose  his 
opportunity,  and  to  go  with  a  power  competent  to  carry  the  process  of  the  law  into 
execution.  The  arrest  was  complete  when  the  officer  caught  Kenworthy  round  the 
waist,  and  cannot  be  invalidated  by  his  inability  to  detain  him,  or  by  the  subsequent 
rescue.  Had  the  officer  done  his  duty,  had  he  chosen  a  better  opportunity,  or  had  he 
been  armed  with  a  force  sufficient  to  repel  opposition,  the  process  of  the  law  could  not 
have  been  intercepted,  and  the  debtor  would  not  have  escaped.  If  this  be  not,  I 
am  at  a  loss  to  say  what  is  a  good  arrest.  But  it  has  been  contended  that,  although 
this  may  be  a  good  arrest  against  the  debtor,  so  as  to  justify  the  officer  in  pursuing 
him,  and  breaking  open  a  house  to  retake  him,  yet,  as  against  the  Sheriff,  it  is  not 
sufficient  to  render  him  liable  in  this  form  of  action,  because  the  part}'  was  never  in 
his  custody.  I  confess  I  am  at  a  loss  to  perceive  a  distinction  between  a  local  arrest 
and  a  legal  custody.  If  the  arrest  was  good,  the  officer  had  Kenworthy  in  his  custody, 
and  if,  being  in  his  custody,  he  suffered  him  to  escape,  the  Sheriff,  his  principal,  is 
liable  in  this  form  of  action. 

HvLLOGK,  B.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  early 
impression  upon  my  mind  was,  that  the  facts  of  this  case  did  not  constitute  an  arrest ; 
but  I  am  free  to  confess,  that  that  impression  was  founded  upon  a  supposition  that 

(e)  Cro.  Jac.  419;  1  Rol.  Rep.  38>!,  440;  3  Bulst.  198.  See  also.  Anon.,  Dyer, 
241  ;  Rnhinami  v.  Clavton.  Tro.  Car.  240;  Qorges  v.  Oore,  3  Lev.  46;  Anon.,  6  Mod. 
141  ;  Cromp/on  v.  irard,  1  Str.  429  ;  Rol.  Abr.  807  ;  Bac.  Abr.  Execution,  C.  3  ;  Com. 
Dig.  Escape,  C.     Vin.  Abr.  Escape,  D. ;  Arch.  Pract.  308 ;  Tidd's  Pract.  1069. 
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the  officer  had  merely  touched  the  skirt  of  Kenworthy's  coat,  and  had  never  had  him 
in  [404]  custody.  That  impression,  however,  is  effectually  removed  by  the  learned 
judge's  report  of  the  evidence.  The  only  objection  therefore  is,  upon  the  construction 
of  the  statute  upon  which  this  declaration  is  framed,  whether  the  facts  of  the  case,  in 
point  of  law,  sustain  the  allegation  that  the  party  was  taken  in  execution,  and  that 
the  Sheriff  had  him  in  custody.  The  cases  to  which  reference  has  been  made,  and 
there  are  other  cases  to  be  found  in  the  books,  abundantly  shew  that  the  slightest 
touch  is  an  arrest  in  point  of  law.  Indeed,  I  think  that  the  authorities  go  a  long  way 
to  substantiate  that,  independently  of  the  touch,  what  passed  at  the  time  amounted 
to  an  arrest,  but  it  is  not  in  this  case  necessary  to  decide  that  point.  In  the  cases 
alluded  to  of  Gmner  v.  Sparks,  and  Horner  v.  Battyn,  the  language  of  the  Court  is 
sufficient  to  establish  that  the  slightest  touch  will  constitute  an  arrest.  Had  then  the 
officer  the  custody  of  Kenworthy  1  The  period  of  that  custody  is  immaterial,  for,  if 
he  had  him  in  custody  but  for  a  moment,  the  mere  rescue  will  not  defeat  the  liability 
of  the  8herift'.  It  appears  from  the  facts  of  this  case,  that  the  officer  had  Kenworthy 
round  the  waist  for  a  second  ;  the  period  during  which  he  held  him  is  immaterial,  for, 
having  once  the  custody  of  him,  the  Sheriff  was  bound  at  his  peril  to  prolong  it  until 
he  lodged  the  party  in  safe  custody.  The  inability  of  the  bailiff  to  retain  Kenworthy 
does  not,  in  my  opinion,  affect  the  question,  for  it  was  the  duty  of  the  Sheriff  to  see 
that  the  process  of  the  law  was  carried  into  execution.  It  seems  to  me,  therefore, 
that  this  party  was  in  custody  of  the  Sheriff',  and  that  therefore  he  is  liable  to  the 
action  in  its  present  form. 

Vaugh.-vn,  B.  I  am  of  the  same  opinion.  This  seems  to  be  rather  a  question  of 
fact  than  of  law,  and  all  we  are  called  upon  to  do,  is  to  see  that  the  allegations  of  the 
declaration  are  supported  by  the  evidence.  In  my  opinion,  those  allegations  admit 
of  no  clearer  evidence  than  that  [405]  which  appears  upon  these  proceedings.  It 
cannot  be  too  strongly  impressed  upon  the  officers  of  the  Court,  that  the  law  expects 
from  them  a  vigilant  and  attentive  execution  of  their  duty  ;  and  it  seems  to  me,  that, 
were  we  to  entertain  this  application,  it  would  open  a  door  to  great  fraud. 

Rule  discharged. 


Kemp  v.  Sumner.  Exch.  of  Pleas.  Tuesday,  June  10th,  1828. — Where  the  plaintiff 
elects  to  proceed  by  venire  and  distringas  according  to  the  ancient  practice  of 
this  Court,  a  personal  service  of  the  venire  is  not  requisite. 

On  a  former  day  St.  Leger  obtained  a  rule  to  shew  cause  why  the  distringas 
issued  in  this  case  should  not  be  set  aside  for  irregularity.  He  founded  this  applica- 
tion upon  an  affidavit,  which  stated  that  the  venii'e  had  been  served  only  upon  the 
wife  of  the  defendant  at  his  dwelling-house,  that  the  defendant  was  abroad  upon 
business,  and  had  not  left  the  country  to  avoid  the  process  of  the  Court. 

Chilton  shewed  cause.  By  the  ancient  practice  of  this  Court  no  affidavit  of 
service  is  necessary,  but  upon  the  return  of  the  venire  by  the  Sheriff',  the  clerk  in 
Court  issues  the  distringas  as  of  course  upon  that  retui'ii  (1  Tidd,  185).  The  cases  in 
the  Common  Pleas  are  principally  proceedings  upon  the  statute ;  but  in  this  Court 
the  plaintiff"  at  his  election  may  proceed  upon  the  statute  or  according  to  the  ancient 
practice  by  venire  and  distringas  to  compel  an  appearance.  Nicholson  v.  Bownass 
(3  Price,  263),  Macmurdo  v.  Birch  (.5  Price,  522),  Brier  v.  Lansdown  (Bunb.  67),  IVest 
V.  Dalton  (Forr.  29),  Fdty  v.  Smith  (2  Y.  &  J.  111).  The  case  of  Caulin  v.  Lawley 
(2  Price,  12),  may,  at  first  sight,  appear  to  be  an  authority  in  favour  of  the  defendant ; 
but  that  must  have  l)een  a  proceeding  under  the  statute,  otherwise  no  affidavit  of 
service  would  [406]  have  been  requisite.  Before  the  statute  51  Geo.  3,  c.  124,  a 
service  like  the  present  was  held  to  be  sufficient  in  the  Court  of  Common  Pleas  ; 
Staines  v.  Juhannot  (1  B.  &  P.  200),  G-reares  v.  Stokes  (1  Taunt.  485),  Gurney  v. 
Hardenhurg  (id.  487) ;  particularly  where,  as  in  this  case,  the  defendant  being  abroad 
carried  on  trade  in  this  country. 

St.  Leger,  contra.  At  the  time  this  action  was  commenced,  the  plaintiff'  knew 
that  the  defendant  had  left  the  country  with  the  intention  of  returning  ;  this  mode 
of  proceeding  is  therefore  most  oppressive,  and  not  entitled  to  the  indulgent  con- 
sideration of  the  Court.  The  case  of  Caulin  v.  Lawley  was  not  a  proceeding  under 
the  statute,  but  according  to  the  ancient  practice  of  the  Court :  there  an  affidavit  was 
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considered  to  be  necessary ;  and  if  that  practice  there  stated  be  correct  the  present 
proceeding  is  irregular.     He  also  referred  to  the  note  ni  5  Taunton   p.  <1. 

Garrow,  B  I'his  case  does  not  depend  upon  a  construction  of  the  statute,  but 
upon  a  question  of  practice  alone,  which,  according  to  the  current  of  authorities  in  this 
Court,  is  in  favour  of  the  plaintiff.  ,    .       ,  i       i 

HuLLOCK  B  The  case  to  which  allusion  has  been  made  in  the  second  volume 
of  Mr.  Price's  Reports,  is  certainlv  inconsistent  with  the  current  of  authorities 
unless,  as  it  is  suggested,  that  was  an  application  under  the  statute,  which  does  not 
appear.  In  the  cTises  cited,  however,  from  Bunbury  and  Forrest,  the  service,  as  in  the 
present  instance,  was  at  the  dwelling-house  only,  which  species  of  service  was,  in  a  case 
latelv  before  this  Court,  upheld  (2  Y.  &  J.  111;.  The  practice,  therefore,  favours 
the  regularity  of  these  proceedings,  and  the  rule  must  be  discharged. 

[407]  Vaughan,  B.,  was  of  the  same  opinion,  and  the  rule  was 

Discharged. 

BOTTRELL  V.  SUMMKRS.  Exch.  of  Plcas.  Wednesday,  June  11th,  1828.— A  deed  of 
convevance,  after  reciting  that  it  had  been  agreed  that  14001,  part  of  the 
purchase-money,  should  be  paid  to  the  mortgagee  of  the  premi-ses,  and  that  the 
residue  of  the  purchase-money  4601.,  should  be  paid  to  the  purchaser,  witnessed, 
that  in  consideration  of  the 'sum  of  14001.  paid  to  the  mortgagee  at  or  before 
the  sealing  and  delivery  of  the  deed,  the  receipt  whereof  the  mortgagee  ac- 
knowledged, and  from  the  mortgagee-money  and  every  part  thereof  acquitted 
and  discharged  the  vendor  and  purchaser,  and  also  in  consideration  of  the  said 
sum  of  4601.  paid  to  the  vendor  as  before  mentioned,  the  receipt  whereof  and 
also  the  payment  of  the  mortgage-money,  making  in  the  whole  the  sum  of  IbbOi. 
the  vendor  thereby  acknowledged  and  from  the  same  and  every  part  thereof 
acquitted,  released,  and  discharged  the  purchaser,  &c. :— Held,  Vaughan,  ii., 
dissentiente,  to  be  no  estoppel  upon  the  vendor,  the  release  by  the  words 'as 
before  mentioned,"  &c.  referring  to  and  being  qualified  by  the  recital,  which 
stated  an  agreement  to  pay  the  4601.  and  not  an  actual  payment. 

Debt  on  simple  contract  for  land  &c.,  bargained  and  sold.     Plea— Nil  debet.     The 
plaintiff  sought  to  recover  the  sum  of  401.,  alleged  by  the  plaintift  to  be  due  to  him 
from  the  defendant  as  the  balance  of  a  sum  of  18601.,  being  the  purchase-money  of  a 
dwelling  house  and  land,  with  the  appurtenances.     In  answer  to  the  plaintitt  s  case^ 
the  defendant  produced  in  e\-idence  the  conveyance  of  the  premises  from  the  plaintifl 
to  the  defendant,  which,  amongst  other  things,  contained  the  matter  following  :— 
"And  whereas,  the  said  Edward  Bottrell  hath  contracted  and  agreed  with  the  said 
Thomas  Summers  for  the  sale  to  him  of  the  messuage  or  tenement,  out-buildings, 
lands  and  premises  hereinafter  particularly  described  and  limited,  appointed,  granted, 
and  released,  or  otherwise  assured,  or  intended  so  to  be,  at  or  for  the  price  or  sum 
of  18601.     And  whereas  it  hath  been  agreed,  that  the  sum  of  14001.,  part  of  the  said 
purchase-money  or  sum  of  18601.,  shall  be  paid  to  the  said  Jacob  Childe  Smith  in 
full  discharge  of  h's  said  residue  of  the  said  mortgage  debt,  and  that  m  consideration 
thereof,  he^the  said  Jacob  Childe  Smith  shall  join  in  these  presents  for  the  purpose 
of  surrendering  the  said  term  of  five  hundred  years,  so  far  as  relates  to  the  said 
messuage   or   tenement,    out-buildings,    land   and    premises   hereinafter   particularly 
described  and   limited,  appointed,  granted,   and  released,   or  intended  so  to  be,  in 
manner  hereinafter  expressed  and  declared  ;  and  that  the  sum  of  4601.,  the  residue 
of  the  said  purchase-mo-[408]-ney,  shall  be  paid  to  the  said  Edward  i^ottrell.     iNow 
this  indenture  witnesseth,  that  in  pursuance  of  the  said  agreement  in  this  behalt,  and 
for  and  in  consideration  of  the  sum  of  14001.  of  lawful  money  of  Great  Britain  to 
the  said  Jacob  Childe  Smith,  at  or  immediately  before  the  seahng  and  delivery  ot 
these  presents,  in  hand  well  and  truly  paid  by  the  said  Thomas  Suratners  at  the 
request  and  by  the  direction  of  the  said  Edward  Bottrell,  testihed  V  his  being  a 
party  to  and  executing  these  presents,  the  receipt  whereof  the  said  Jacob  Childe  femitti 
doth  hereby  acknowledge,  and  doth  admit  the  same  to  be  in  full  discharge  of  all 
monies  due  and  owing  to  him  upon  his  said  recited  security,  and  of  and  from  the  whole 
of  the  said  mortgage  debt  and  sum  of  24001,  and  the  interest  thereof  and  every  part 
thereof,  doth  acquit,    release,   and   discharge    the  said    Edward  Bottrell,   his   heirs, 
executors,  and  administrators,  and  also  the  said  Thomas  Summers,  his  executors  and 
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administrators  for  ever  by  these  presents  ;  and  also,  in  consideration  of  the  said  sum 
of  4601.  by  the  said  Thomas  Summers  paid  to  the  said  Edward  Bottrell  as  before 
mentioned,  the  receipt  whereof,  and  also  the  payment  of  the  sum  of  14001.  to  the 
said  Jacob  Childe  Smith  in  manner  aforesaid,  making  together  the  sum  of  18601.,  he 
the  said  Edward  Bottrell  doth  hereby  acknowledge,  and  of  and  from  the  same  and 
every  part  thereof  doth  acquit,  release,  and  discharge  the  said  Thomas  Summers,  his 
heirs,  executors,  administrators,  and  assigns  for  ever  by  these  presents  ; "  &c.  There 
was  also  indorsed  on  the  deed  a  receipt  by  the  plaintiff,  dated  the  3rd  March,  1827, 
for  the  full  sum  of  18601.,  composed  of  the  two  sums  mentioned  in  the  conveyance. 
Upon  this  evidence,  Vaughan,  B.,  before  whom  the  cause  was  tried  at  the  Spring 
Assizes,  1827,  for  the  couniy  of  Salop,  nonsuited  the  plaintiff. 

In  Easter  Term,  Taunton  obtained  a  rule  calling  upon  [409]  the  defendant  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial  had,  upon  the  authority 
of  Lampon  v.  Corke  (1  D.  &  E.  211  ;  5  B.  &  Aid.  606) ;  and  now, 

Campbell,  and  Ludlow,  Serjeant,  shewed  cause.  In  Lampon  v.  Corke,  the 
case  relied  upon  by  the  plaintiff,  it  was  well  understood  that  the  money 
had  not  been  paid.  There  a  promissory  note  had  been  given  for  the  balance, 
but  here  the  deed  was  executed  in  the  conviction  that  the  money  had  been  paid 
in  full.  This  view  of  the  subject  is  borne  out  by  the  fair  construction  of  the 
deed.  If  then  the  fair  inference  arising  from  the  deed  be  that  the  money  was 
received  in  full,  the  rule  of  law  is  clear  that  this,  being  an  instrument  under  seal, 
is  a  complete  bar  to  the  action ;  and  if  fraud  or  mistake  exist,  the  plaintiffs  only 
remedy  is  in  equity.  Baker  v.  Dewey  (1  B.  &  C.  704),  Rowniree  v.  Jacob  (2  Taunt.  141), 
Co.  Litt.  512.  Looking  to  the  four  corners  of  this  instrument,  can  it  be  doubted  that 
the  full  sum  was  paid  down,  and  that  the  deed  was  executed  upon  the  payment  of  the 
money  :  no  language  can  convey  more  expressively  the  nature  of  such  a  transaction. 
Lampon  v.  Corke,  if  it  be  law,  stands  alone  as  an  authority  that  the  release  is  no  bar, 
where,  fi'om  the  instrument,  it  appears,  that  the  money  was  notjjaid  down  ;  but  there 
is  no  authority  applicable  to  a  case  like  the  present,  where  the  fair  inference  of  the 
instrument  is,  that  the  whole  money  was  paid.  In  that  case  a  security  had  been 
given  for  the  payment  of  the  money  at  a  future  day,  the  existence  of  which  fact  was 
a  strong  temptation  to  induce  the  Court  to  put  a  construction  upon  the  deed  consistent 
with  the  justice  of  the  case,  which  but  for  the  existence  of  that  fact  they  might  not 
have  done.  But  the  words  of  that  instrument  are  dissimilar  from  those  of  the  present. 
There  the  receipt  had  reference  to  the  payment  of  10s.  ;  here  it  can  refer  to  no  [410] 
payment  but  to  that  of  the  purchase-money.  There  the  payment  of  401.  as  therein- 
before mentioned  refeired  to  the  agreement  of  the  defendant  to  pay  that  sum  to  the 
plaintiff,  without  shewing  when  or  by  what  mt^ans  that  payment  was  to  be  made  ;  here 
the  agreeement  mentioned  in  the  recital  refers  only  to  the  application  of  the  money, 
and  not  to  the  payment  which  by  the  receipt  is  admitted  to  have  been  made  at 
the  execution  of  the  conveyance.  Upon  this  distinction  the  judgment  of  the  Court 
proceeded,  and  therefoi'c,  when  examined,  that  case  does  not  apply  to  the  present. 

Taunton,  (and  Whately  was  with  him),  eontn^.  It  cannot  be  contended  but  that, 
if  a  party  give  a  general  I'elease,  it  extends  to  all  debts  ;  but  it  is  a  rule  of  law,  equally 
clear,  that  the  Court  will  not  look  beyond  the  four  corners  of  the  instrument,  except 
in  particular  cases  of  ambiguity.  In  Lnmpon  v.  Corke,  the  Court  did  not  proceed  upon 
the  extraneous  circumstances  of  that  case,  but  upon  the  construction  of  the  instrument 
alone.  The  acknowledgment  of  payment  to  the  plaintiff  in  the  present  deed,  refers 
by  the  words  "as  before  mentioned,"  to  the  recital,  which  states  an  agreement  to  pay 
the  money ;  but  the  payment  to  the  mortgagee  is  acknowledged  to  have  been  made 
absolutely,  before  the  execution  of  the  conveyance.  It  may  therefore  be  lead  thus : 
"  in  consideration  of  the  sura  of  4601.  agreed  as  before  mentioned  to  be  paid  to  the 
plaintiff."  If  for  the  words  "  as  hereinbefore  mentioned,"  be  read  the  words,  "  as 
befor-e  mentioned,"  the  instrument  in  Lampon  v.  Corke  is  pr-ecisely  similar  to  the  pr'esent. 
He  read  the  judgment  of  the  Court  in  Lampon  v.  Coi-ke,  and,  in  conclusion,  submitted, 
that  the  one  case  must  govern  the  other. 

Garkow,  B.  The  question  which  has  been  discussed  before  the  Cour-t,  is  one  of 
great  importance,  and  one  upon  which  I  confess  my  opinion  has  fluctuated  duriirg  the 
[411]  ar'gument.  Being  obliged,  however,  to  conform  to  the  authority  which,  fr-om  its 
similarity,  must  rule  the  present  case,  and  feeling  the  weight  of  the  reasoning  adduced 
by  the  Lord  Chief  Justice,  I  feel  myself  compelled  to  say,  that  this  case  should  be 
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further  inquired  into.  In  arriving  at  this  conclusion,  I  do  not  invade  the  general  rule 
of  law,  that  deeds  must,  in  general,  be  construed  by  their  contents  alone.  It  is  admitted 
that,  with  respect  to  the  larger  sum,  the  party  would  be  estopped  from  questioning 
that  payment,  because  the  instrument  contains  an  express  admission  that  that  sum  was 
paid  to  the  party  entitled  to  receive  it.  According  to  the  ordinary  transactions  of 
mankind,  it  is  not  at  all  improbable  that  a  deed  like  the  present  should  be  executed, 
and  still  the  money  remain  unpaid,  upon  an  agreement  to  pay  it  on  a  future  day. 
There  is,  in  this  case,  an  obvious  distinction  between  the  receipt  for  the  mortgage 
money,  and  the  balance  due  to  the  plaintifi".  The  deed  recites  that  it  has  been  agreed 
that  the  sum  of  4601.  should  be  paid  to  the  plaintiff  by  the  defendant,  and  also  that 
14001.  should  be  paid  to  the  mortgagee.  Now  it  is  observable,  that  the  larger  sum  is 
stated  to  have  been  absolutely  paid,  but  with  respect  to  the  smaller  sum,  instead  of 
adopting  the  obvious  words,  implying  absolute  payment,  the  consideration  for  the 
release  is  in  these  words  : — "  and  also  in  consideration  of  the  said  sum  of  4601.  by  the 
said  Thomas  Summers  paid  to  the  said  Edward  Bottrell  as  before  mentioned."  These 
words  obviously  refer  to  the>ecital,  by  which  it  appears,  that  the  money  was  agreed 
to  be  paid.  I  cannot  therefore  consider  these  words  as  importing  an  actual  payment, 
but  merely  an  agreement  to  pay.  Feeling  myself  bound  by  the  authority  of  the  case 
relied  upon,  and  the  acknowledgment  of  the  payment  not  being  absolute  and  specific, 
it  does  appear  to  me  that  it  was  competent  for  the  plaintiff,  notwithstanding  the  deed, 
to  go  into  evidence  to  shew  that  the  money  was  not  actually  paid,  and  that  therefore 
this  rule  should  be  made  absolute. 

[412]  HuLLOCK,  B.  It  is  impossible  to  distinguish  the  present  from  the  case  of 
Lampmi  v.  Corke ;  and  therefore,  inasmuch  as  a  contrary  decision,  upon  the  present 
occasion,  must  be  founded  upon  a  principle  incompatible  with  that  case,  and  as  it 
is  of  importance  to  preserve  an  uniformity  of  construction,  in  questions  of  this 
description,  particularly  where  that  construction  is  calculated  to  further  the  ends 
of  justice,  I  am  of  opinion  that  this  case  should  be  decided  upon  the  principles  which 
regulated  that,  whatever  might  have  been  the  inclination  of  my  own  mind,  had  this 
question  come  for  the  first  time  before  the  Court.  I  assume,  for  argument,  that  the 
money  has  not  been  paid,  no  matter  for  what  reason  :  if  it  be  proved  to  have  been 
paid,  that  will,  upon  a  fiuther  investigation,  dispose  of  the  case.  There  can  be  no 
doubt,  not  only  from  the  authorities  to  which  reference  has  been  made,  but  from  an 
uniform  current  of  decisions  to  be  found  in  the  books,  that  a  general  release  is  an 
estoppel  in  point  of  law  ;  and  that,  notwithstanding  the  doubt  expressed  by  Lord 
Mansfield,  although  no  money  is  paid,  an  absolute  release  under  seal  will  preclude  the 
party  from  disputing  the  payment.  The  question  then  is,  whether  in  this  case  it  can  be 
collected  from  the  instrument  that  the  money  was  paid  ;  and  whether,  by  the  terms 
of  the  deed,  the  plaintiff  has  precluded  himself  from  disputing  the  receipt  of  it.  Before 
I  advert  to  the  language  of  the  instrument  in  question,  I  beg  to  call  the  attention  of  the 
Court  to  the  deed  in  Lamport  v.  Corke  ;  for  in  my  view  of  that  case  it  is  impossible  to 
distinguish  the  one  from  the  other.  The  language  of  that  instrument,  so  far  as  concerns 
the  receipt  of  the  money,  is  stronger  than  that  of  the  present,  the  words  being,  "  in  con- 
sideration of  the  sum  of  401.  being  now  so  paid,  as  hereinbefore  is  mentioned."  It 
matters  not  how  or  by  what  means  that  payment  was  made,  whether  by  a  promissory  note 
or  otherwise,  for  if  that  payment,  however  made,  was  part  of  the  consideration  of  the 
release,  and  the  release  was  absolute,  it  would  have  operated  as  an  estoppel  upon  the 
releasor.  [413]  That  deed  recited  that  the  releasor  had  done  certain  things  on  a  day 
certain,  he,  the  releasee,  having  then  agreed  to  pay  to  the  releasor  the  sum  of  401.;  and 
then  proceeded  to  state,  that,  in  pursuance  of  such  agreement,  and  in  considera- 
tion of  the  sum  of  401.  being  then  so  paid  to  the  releasor,  as  thereinbefore  was 
mentioned,  and  also  in  con.sideration  of  the  sum  of  10s.  a-piece  to  T.  L.  and  the  releasor 
in  hand  well  and  truly  paid  by  the  releasee,  immediately  before  the  execution  of  those 
presents,  the  receipts  of  which  said  several  sums  of  money  they  did  severally  and 
respectively  acknowledge,  and  from  the  same  sums  respectively,  and  every  part 
thereof,  did  thereby  severally  and  respectively  release  the  releasee,  the  releasor  did 
so  and  so.  The  argument  pressed  by  the  learned  counsel  in  this  case  is  not  warranted 
by  the  language  of  that  deed.  It  is  said,  that  the  receipt  referred  to  the  10s.  only, 
but  it  will  be  found  to  refer  to  that  sum  merely,  inter  alia,  by  the  words  "  of  which 
said  several  sums  of  money."  In  that  case,  Mr.  Justice  Bayley  says,  and  I  adopt  his 
construction  of  the   instrument   as   being    the  most   applicable  to  this   case : — the 
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deed  "  first  recites,  that  the  401.  had  been  agreed  to  be  paid  :  the  recital  does  not 
go  on  to  say,  in  addition  to  this,  that  the  401.  had  been  paid  ;  but  when  we  come  to  the 
operative  part,  we  find  it  stated  that  in  consideration  of  the  sum  of  401.  being  now 
so  paid  as  hereinbefore  is  mentioned  &c.  Now  the  words  "so  paid,"  and  "as  herein- 
before is  mentioned,"  obviously  do  not  refer  to  a  new  payment,  but  to  some  former 
payment  mentioned  in  the  deed  ;  then  if  we  look  back,  we  find  no  actual  payment 
there  stated,  but  only  an  agreement  to  pay.  The  words  of  the  deed,  therefore,  are 
ambiguous,  and  let  us  in  to  inquire,  whether  there  was  an  actual  payment  or  not." 
The  ground  of  decision  in  that  case,  therefore,  was,  that  the  deed  could  not  operate 
as  an  estoppel,  because  the  words  of  the  release  referred  only  to  an  agreement  to  pay, 
and  not  to  [414]  an  actual  paj^ment.  Let  us  now  look  to  the  circumstances  of  this 
case.  The  money  sought  to  be  recovered  is  not  part  of  the  mortgage  money,  but 
part  of  the  4601.  payable  to  the  plaintiff.  After  the  agreement  to  purchase  the 
premises,  the  deed  recites  an  agreement  to  pay  the  money  ;  and  the  consideration  for 
the  release  is  in  these  words  : — "in  consideration  of  the  sum  of  4601.  by  the  defendant 
paid  to  the  plaintiff,  as  before  mentioned,"  in  effect  precisely  similar  to  the  con.sidera- 
tion  for  the  release  in  Lampon  v.  Corke,  the  only  difference  being  a  diflerence  in  words 
merely,  a  distinction  which  cannot  for  a  moment  form  the  ground  of  a  contrary 
opinion.  It  appears  to  me,  therefore,  without  pursuing  the  discussion  furthei',  that 
the  two  deeds  are  precisely  similar,  and  that  we  cannot  arrive  at  a  difl'erent  conclusion 
without  proceeding  upon  a  principle  totally  incompatible  with  that  case. 

Vaughan,  B.  I  much  regret  that  I  feel  myself  constrained  to  differ  in  opinion 
from  my  learned  Brothers  ;  but  it  is  a  consolation  to  me  to  know,  that,  if  the  impres- 
sion which  I  have  formed  be  erroneous,  it  will  in  no  way  influence  the  result  of  this 
case.  It  would  be  no  matter  of  surprise  if,  at  the  trial,  I  had  formed,  upon  a  case  of 
this  description,  an  erroneous  impression,  but  I  feel  myself  bound  to  state  that,  after 
mature  and  deliberate  consideration,  I  retain  my  original  opinion.  It  is  not  upon  the 
principles  of  law,  that  I  am  constrained  to  differ  from  my  learned  Brothers,  but  upon 
the  application  of  that  law  to  the  particular  facts  of  this  case.  That  a  general  release 
is  an  absolute  bar  to  all  action.s,  is  admitted  on  all  hands,  and  was  so  decided  in 
Dyer's  Reports  (p.  367,  pi.  67) :  it  is  not  therefore  upon  the  rule  itself,  but  upon  the 
application  of  the  rule,  that  any  diffeience  exists.  The  question  then  is  whether, 
upon  the  face  of  this  deed,  it  appears,  that  the  [415]  money  has  been  paid.  It  has 
been  assumed  in  this  case,  that  the  deed  imports  an  absolute  payment  of  the  larger 
sums  ;  but  in  my  view  of  it,  there  is,  upon  the  face  of  the  instrument  itself,  no  distinc- 
tion between  the  one  sum  and  the  other.  The  terms  of  the  recital  apply  equally  to 
both  ;  for  it  is  agreed,  that  the  sum  of  14001.  shall  be  paid  to  Smith,  in  consideration 
of  which  he  is  to  surrender  his  mortgage,  and  to  the  plaintit!'  the  sum  of  4601 ,  as  the 
residue  of  the  purchase  money.  The  agreement  with  respect  to  each  is  identical,  and 
forms  a  member  of  the  same  sentence.  So  far  the  agreement  is  executory  as  to  both 
sums,  and  not,  as  was  supposed,  executed  with  reference  to  the  mortgage  money. 
The  premises  being  in  mortgage,  the  mortgagee  is  to  receive  his  money,  and  the 
residue  is  to  be  paid  to  the  vendor.  The  deed  then  proceeds,  that  in  pursuance  of  the 
agreement,  and  for  and  in  consideration  of  the  sum  of  1 4001.,  to  the  mortgagee,  at  or 
immediately  before  the  sealing  and  delivery  of  these  presents,  in  hand  well  and  truly 
paid  by  the  defendant,  the  receipt  whereof  the  mortgagee  doth  acknowledge,  and  of 
and  from  which  and  every  part  of  which  the  mortgagor  doth  acquit,  release,  and 
discharge  the  plaintiff  and  the  defendant ;  and  also  in  consideration  of  the  said  sum  of 
4601.  by  the  defendant  paid  to  the  plaintiff,  as  before  mentioned,  the  receipt  whereof, 
and  also  the  payment  of  the  sum  of  1 4001.  to  the  mortgagee  in  manner  aforesaid, 
making  together  the  sum  of  18601.,  the  plaintiff  doth  acknowledge,  and  of  and  from 
the  same,  and  every  part  thereof,  doth  acquit,  release,  and  discharge  the  d^  fendant. 
It  is  admitted,  that  this  part  of  the  deed  would,  if  taken  by  itself,  operate  as  an 
estoppel.  Now  I  am  at  a  loss  to  conceive  a  mode  in  which  the  receipt  of  both  sums 
could  be  more  fully  and  explicitly  stated.  The  words  "  as  before  mentioned,"  may, 
if  they  be  construed  to  refer  to  the  agreement,  create  an  ambiguity.  In  my  view  of 
this  case,  however,  they  do  not  refer  to  the  previous  recital,  but  only  to  the  mode 
and  time  of  payment,  stated  in  the  other  member  of  the  sen-[416]-tence,  viz.  "in  hand 
well  and  truly  paid  at  and  before  the  sealing  and  delivery  of  these  presents."  This 
appears  to  me,  to  be  the  fair  and  true  construction  of  this  instrument.  But  the 
instrument  does  not  stop  here,  for,  when  acknowledging  the  receipt  of  4601.,  it  notices 
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the  payment  to  the  mortgagee,  aud  acquits  the  defendant  of  the  whole.  The  deed 
therefore  appears  to  me,  upon  the  obvious  and  grammatical  construction  of  these 
sentences,  plainly  to  admit  the  receipt  of  both  sums  of  money,  and,  consequently,  to 
operate  as  an  estoppel  upon  the  plaintift".  With  respect  to  the  case  of  Lampon  v.  Corlce, 
which  has  been  referred  to,  I  cannot  help  feeling  that  the  judgment  of  the  Court 
must  in  some  measure  have  been  influenced  by  the  admitted  fact  of  the  money  being 
still  unpaid.  But  the  reasoning  of  the  Court  in  that  case  does  not  appear  to  me  to 
be  applicable  to  the  present.  The  Judges  thought  that  enough  appeared  upon  the 
face  of  that  instrument,  to  shew  that  the  whole  tran.saction  was  in  tieri,  but  feeling 
the  difficulty  which  the  receipt  presented  to  their  arriving  at  the  manifest  justice  of 
the  case,  they  drew  a  distinction  between  the  nominal  and  real  considei-ation  for  the 
deed,  and  referred  the  receipt  to  the  former  only.  Looking  to  the  whole  of  the  deed, 
they  were  of  opinion,  that  the  401.  was  to  be  paid  at  a  future  day  ;  and  to  reconcile 
that  construction  with  the  receipt,  they  referred  that  to  the  payment  of  10s.,  to  render 
the  construction  intelligible,  and  consistent  with  the  justice  of  the  case  and  the  obvious 
intention  of  the  parties.  In  this  instrument,  however,  I  can  find  no  payment  but  the 
one  in  question,  to  which  this  receipt  can  by  possibility  refer ;  and  upon  that  ground, 
I  am  of  opinion  that  the  plaintiff'  is  estopped  from  disputing  it.  I  express  this 
opinion  with  great  deference ;  but  not  being  able  to  relieve  my  mind  from  the  impres- 
sion which  it  has  taken,  and  having  arrived  at  that  conclusion  after  much  considera- 
tion, I  am  bound  to  deliver  my  judgment  accordingly. 
Rule  absolute. 

[417J  Adams  r.  Meredew.  Exch.  of  Pleas.  Thursday,  July  12th,  1S28. — Libel. 
The  declaration,  after  the  usual  prefatory  averments,  stated  that  the  plaintiff  was 
a  justice  of  the  peace,  and  that  the  defendant  published  of  him,  as  such  justice, 
the  matter  following: — "The  other  two  magistrates  residing  within  our  county, 
are  H.  C.  A.  Esquire,  (meaning  the  plaintiti)  and  F.  G.,  .the  latter  of  whom  is  gone 
to  reside  abroad ;  as  to  Mr.  A.  (meaning  the  plaintift'),  he  is  chairman  of  the 
finance  committee  of  the  county  of  W.,  and  has  audited  accounts  containing  items 
of  upwards  of  12,0001.,  for  the  nominal  purpose  of  furnishing  lodgings,  plate,  &c. 
for  the  Judges,  but  which  expenditure  in  reality  was  to  find  accommodation  for 
the  magistrates,  as  the  Sheritt' always  found  the  Judges  suitable  lodgings,  without 
putting  the  county  to  any  expense  ;"  thereby  meaning  that  the  said  plaintiff'  had 
conducted  himself  corruptly,  unduly,  and  improperly,  in  his  office  of  justice  of 
the  peace.  After  verdict  the  judgment  was  arrested,  the  publication  not  being 
libellous  per  se,  and  the  declaration  containing  no  prefatory  averment  connected 
with  the  publication,  to  support  the  innuendo. 

[Reversed  in  Exch.-Chamb.  3  Y.  &  J.  219.] 

Libel.  The  declaration,  after  the  usual  introductory  averments,  stated  that  the 
plaintiff  before,  ifec,  was,  and  still  is,  a  justice  of  the  peace  for  the  county  of  Warwick, 
yet  that  the  defendant  intending  to  injure  the  plaintiti',  &c.,  and  to  cause  it  to  be 
believed  that  he  behaved  and  conducted  himself  in  his  said  office  as  such  justice  of 
the  peace,  in  a  corrupt  and  improper  manner,  on  &c.,  at  &c.,  falsely  &c.,  did  print  and 
publish  of  and  concerning  the  plaintiff',  and  of  and  concerning  and  relating  to  him 
as  such  justice  of  the  peace,  purporting  to  be  an  address  from  a  churchman  to  the 
petitioners  to  Parliament  foi-  opening  the  jurisdiction  of  the  city  of  Coventry  to  the 
magistrates  of  the  county  of  Warwick,  the  false,  scandalous,  malicious,  defamatory  and 
libellous  matter  following,  of  and  concerning  the  plaintiff,  and  of  and  concerning  him 
as  such  justice  of  the  peace,  that  is  to  say  :  — ""The  other  two  magistrates  residing 
within  our  county  are  H.  C.  Adams,  Esq.  (meaning  the  plaintiff'),  and  F.  G ,  Esq.,  the 
latter  of  whom  is  gone  to  reside  abroad  ;  as  to  Mr.  Adams,  (meaning  the  plaintiff), 
he  is  chairman  of  the  finance  committee  of  the  county  of  Warwick,  and  has  audited 
accounts  containing  items  of  upwards  of  12,0001.  for  the  nominal  purpose  of  furnishing 
lodgings,  plate,  &c.  for  the  Judges,  but  which  expenditure  in  reality  was  to  find 
accommodation  for  the  magistrates,  as  the  Sheriff  always  found  the  Judges  suitable 
lodgings,  without  putting  the  county  to  any  expense;"  thereby  then  and  there 
meaning  that  the  plaintiff"  had  conducted  himself  corruptly,  unduly,  and  improperly 
in  his  office  of  justice  of  the  peace.     The  second  count  contained  the  same  libel,  with 
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an  innuendo  [418]  that  the  defendant  thereby  meant,  "  that  the  plaintiff  in  his  said 
office  of  justice  of  the  peace  as  aforesaid,  had  behaved  and  conducted  himself  in  an 
improper  manner,  and  contrary  to  his  duty  as  such  justice  and  chairman  as  aforesaid." 
Plea — not  guilty,  with  a  justification  that  the  libel  was  true. 

At  the  trial,  which  took  place  before  Lord  Tenterden,  G.  J.,  at  the  Assizes  for  the 
county  of  Warwick,  the  jury  found  a  verdict  for  the  plaintiff';  and  in  the  Easter 
Term  following.  Reader  obtained  a  rule  to  shew  cause  why  the  judgment  upon  that 
verdict  should  not  be  arrested  ;  against  which, 

Clarke,  Denman,  G.  S.,  and  Hill,  shewed  cause.  After  vei'dict  the  record  is 
sufficient  to  sustain  the  judgment.  It  is  not  necessary  to  contend  that  the  declaration 
would  he  good  upon  demurrer,  for  an  omission  in  statement  which  does  not  dispense 
with  proof,  is  cured  by  the  verdict.  The  true  test  by  which  the  validity  of  this 
declaration  can  alone  be  tried  is,  whether  the  plaintiff  was  oi'  was  not  bound,  by  the 
allegations  contained  in  it,  to  prove  at  the  trial  that  the  publication  was  libellous  upon 
him  in  his  character  of  justice  of  the  peace  ;  for  the  certainty  required  in  declarations 
is,  to  appiise  the  defendant  of  what  he  has  to  defend.  Now  this  declaration  does 
contain  expi'ess  aveiments  which  render  it  incumbent  upon  the  pUuntitt'  to  prove  that 
he  was  a  magistrate,  and  that  the  publication  was  a  lil>el  upon  him  in  that  character. 
The  effect  of  the  libel  was  a  consideration  for  the  Jury,  and  cannot  be  entertained 
upon  this  application  ;  for  the  Gourt  cannot  speculate  upon  the  meaning  of  a  libel 
which  the  jury  have  found.  It  is  true  that  the  declaration  is  not  assisted  by  the 
innuendo,  but  no  innuendo  is  necessary.  In  Hikhins  v.  Stevens  (T.  Raym.  487;  2  Show. 
234),  the  bargainee  of  a  reversion  brought  an  action  of  debt  for  [419]  rent,  but  alleged 
no  attornment,  and  upon  nil  debet  pleaded,  the  plaintiff'  had  a  verdict:  it  was  moved 
in  arrest  of  judgment,  because  the  plaintiff'  had  set  forth  no  title  to  the  rent,  as  he  had 
none  without  attornment;  but  the  I'ule  was  discharged,  on  the  ground  that  in  any 
ease,  where  any  thing  is  omitted  in  a  declaration,  though  it  be  matter  of  substance, 
if  it  be  such  as,  without  proving  it  at  the  trial,  the  plaintiff'  could  not  have  recovered 
a  verdict,  and  there  be  a  verdict  for  him,  such  omission  shall  not  arrest  the  judgment. 
In  Buxendin  v.  Slmrp  (2  Salk.  662),  the  plaintiff'  declared  that  the  defendant  kept  a 
bull  that  used  to  run  at  men,  but  did  not  say  sciens  or  scienter,  &c.  ;  this  was  held 
nought  after  verdict,  for  the  action  lies  not  unless  the  master  knows  of  this  quality, 
and  the  Court  cannot  intend  it  was  proved  at  the  trial,  for  the  plaintiff  cannot  prove 
more  than  is  in  his  declaration.  To  try  the  present  declaration  by  this  test,  it  con- 
tains three  averments  :  that  the  plaintiff'  was  a  justice  of  the  peace  ;  that  the  publica- 
tion was  of  him  in  that  character,  and  libellous  upon  him.  as  a  justice.  In  IVedmi  v. 
Mivioii  (3  Burr.  1  725),  which  was  an  action  on  a  bond,  against  the  siu'eties  of  a  sheriff's 
bailiff',  it  was  moved  in  arrest  of  judgment,  after  verdict  for  the  plaintiff,  because 
the  condition  of  the  bond  was  for  the  due  execution  by  the  bailiff'  of  his  office  within 
a  particular  district,  and  it  did  not  appear  that  the  warrant  was  directed  to  him  as 
bailiff' of  that  district ;  but  the  Court  said,  that,  after  verdict,  every  thing  necessary 
to  support  the  action  must  be  supposed  to  have  been  proved  ;  and,  the  question  arising 
in  arrest  of  judgment  and  not  on  demurrer,  it  was  sufficient  that  it  did  not  appear 
that  the  warrant  was  not  directed  to  him  as  bailiff'  of  the  hundred.  And  Mr.  Justice 
Yates  added,  that  a  verdict  will  aid  a  title  defectively  set  forth,  though  not  a  total 
defect  of  title;  or,  in  other  words,  if  a  cause  of  action  appear  upon  the  declaration, 
though  [420]  imperfectly  stated,  it  will  be  aided  by  vei'dict.  Again,  in  Frederick  v. 
Lookup  (4  Burr.  2020),  in  a  qui  tarn  action,  on  the  statute  of  Anne,  for  gaming,  the 
plaintiff'  sued  on  behalf  of  himself  and  the  poor  of  the  parish  of  St.  Paul,  Govent 
Garden,  and  after  verdict  for  the  plaintilf,  it  was  objected  in  arrest  of  judgment,  that 
it  was  not  alleged  that  the  off'ence  was  committed  in  that  parish,  but  merely  "at 
Westminster  aforesaid,"  to  which  it  was  answered,  that  it  must  have  been  proved  at 
the  trial,  that  the  offence  was  committed  in  the  parish,  the  jury  having  found  that 
the  defendant  owed  to  the  poor  of  that  parish  ;  and  the  Gourt,  being  satisfied  with 
that  answer,  discharged  the  rule.  So,  in  Amery  v.  Hoole  (Cowp.  825),  a  declaration 
that  the  defendant  used  a  gun,  being  an  engine  to  kill  and  destroy  game,  without 
averring  that  it  was  used  for  that  purpose,  was  holden  good  after  verdict;  for  a 
verdict  will  cure  ambiguity,  although  it  will  not  aid  a  case  where  the  gist  of  the 
action  IS  omitted.  In  RuMon  v.  Aspinall  (Dougl.  679),  in  an  action  against  the 
indorser  of  a  bill  of  exchange,  the  judgment  was  arrested,  because  the  declaration 
did  not  allege  a  demand  and  refusal  by  the  acceptor  on  the  day  the  note  was  payable, 
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or  notice  to  tbe  indorser  of  the  acceptor's  refusal.  Lord  Mcansfield  in  that  ease  said, 
where  the  phxiiitift"  has  stated  his  title  or  ground  of  action  defectively  or  inaccurately, 
because  to  entitle  him  to  recover  all  the  circumstances  necessar}-,  in  form  or  substance, 
to  complete  the  title  so  imperfectly  stated,  must  be  proved  at  the  trial,  it  is  a  fair 
presumption,  after  verdict,  that  they  were  proved;  but  where  the  plaiutiff'  totally 
omits  to  state  his  title  or  cause  of  action,  it  need  not  be  proved  at  the  trial,  and  there- 
fore there  is  no  room  for  presumption.  The  same  learned  Judge,  in  the  case  of  Spieres 
V.  Parker  (1  T  R.  141),  which  was  an  action  of  debt  on  the  statute  19  Geo.  2,  c.  30, 
against  the  [421]  captain  of  the  "  Diamond  "  ship  of  war,  for  impiessing  mariners  out 
of  the  "  Minerva,"  and  in  which  the  declaration  averred  that  the  mariners  had  not 
deserted  from  the  "Diamond,'  (upon  a  motion  in  arrest  of  judgment,  because  it  was 
not  averred  that  the  mariners  had  not  deserted  from  any  of  his  iMajesty's  ships  of 
war),  observed  as  to  this  being  after  verdict,  it  is  only  necessary  to  prove  at  the  trial 
what  is  alleged  in  tbe  declaration,  and  here  it  is  only  alleged,  that  these  mariners 
had  not  deserted  from  the  "  Diamond  ";  therefore  we  cannot  presume  that  in  this  case 
it  was  proved  that  these  men  had  not  deserted  from  any  of  his  Majesty's  ships. 
Again,  in  Jackson  v.  Peaked  (1  M.  &  S.  234),  the  plaintifT  declared  as  reversioner  for 
an  injury  done  to  his  reversion,  but  did  not  allege  it  to  have  been  done  to  the  damage 
of  his  reversion,  nor  did  he  state  an  injury  of  such  a  permanent  nature  as  to  be 
necessarily  injurious  to  his  reversion;  upon  a  motion  in  arrest  of  judgment  Lord 
EUenborough  said,  where  a  matter  is  so  essentially  necessary  to  be  proved,  that,  had  it 
not  been  given  in  evidence,  the  Jury  could  not  have  given  such  a  verdict,  there  the 
want  of  stating  .that  matter  in  express  terms  in  a  declaration,  provided  it  contains 
terms  sufhcientl}'  general  to  comprehend  it  in  fair  and  reasonable  intendment,  will 
be  cured  by  verdict.  These  authorities  {b)  clearly  establish  that,  after  verdict,  this 
declaration  is  sufficient,  whatever  objection  it  mig  ht  have  been  open  to  upon  demurrer. 
The  case  of  Goldstein  v.  Fuss  (2  Y.  &  J.  14G  ;  6  B.  &  C.  154),  fortifies  this  argument, 
for  there  the  connection  between  the  introductory  averment  and  the  libel  being 
broken,  the  plaintiflF  was  relieved  from  proof,  and  the  declaration  was  defective. 

After  verdict  it  must  be  assumed  that  the  publication  was  of  the  plaintiff  in  his 
character  of  magistrate,  and  [422j  was  libellous  of  him  in  that  character.  The  word 
"audit"  does  not,  as  may  be  said,  import  a  mere  arithmetical  calculation,  but, 
according  to  the  best  interpretation,  can  only  be  applied  to  an  accurate  examination, 
and  a  final  settlement  of  accounts.  In  that  sense,  it  being  the  duty  of  the  plaintiff 
to  audit  the  accounts,  the  publication  conveys  a  grave  and  serious  charge.  Words 
are  not  now  to  be  construed  in  mitiori  sensu,  Ji'oolnoth  v.  Meadows  (.5  East,  463),  but, 
if  the  expression  be  ambiguous,  must,  after  verdict,  be  construed  in  that  sense  which 
will  support  the  finding  of  the  Jury.  Huntingtower  v.  Gardiner  {[  B.  &  C.  301), 
BHzard  v.  Kelly  (3  D.  &  R.  .519  ;  2  B.  &  C.  283).  In  this  view  of  the  case,  the  matter 
stated  upon  the  record  is  sufficient  to  maintain  the  action  without  the  aid  of  the 
innuendo,  and  therefore  the  innuendo  being  unnecessary,  may  be  rejected  as  surplusage, 
Roberts  v.  C'amdai  (9  East,  93),  Bex  v.  Burdett  (4  B.  &  Aid.  314),  and  cannot  afiect  the 
validity  of  the  declaration. 

Reader,  Goulburn,  Chitty,  and  Clinton,  in  support  of  the  rule.  There  are  two 
questions  in  this  case  :  first,  whether  the  words  themselves  are  libellous  ;  and  secondly, 
whether,  if  not  per  se  libellous,  they  are  so  explained  by  apt  averment,  as  to  convert 
a  publication  apparently  innocent  into  a  libel  upon  the  plaintiff.  That  the  first 
branch  of  this  proposition  cannot  be  maintained,  is  obvious  from  the  publication 
itself.  The  word  audit  must  be  received  in  its  usual  acceptation  ;  and,  according  to  that 
acceptation,  it  is  no  part  of  the  duty  of  an  auditor  to  inquire  what  may  be  the  ultimate 
destination  to  which  the  money  may  be  applied  ;  with  that  he  has  no  concern  :  but  it 
is  even  consistent  with  the  present  publication,  that  the  plaintiff  may  himself  have  been 
the  means  of  detecting  the  fallacious  [423J  items,  for  the  publication  does  not  state 
that  the  accounts  were  allowed  by  the  plaintiff. 

It  is  one  of  the  first  principles  in  pleading  that  where  a  publication  is  not  per  se 
libellous,  to  be  actionable  it  must  be  explained  by  apt  and  proper  averments,  Rex  v. 
iTorne  (Cowp.  683),  Robinson  v.  Jermyn  {\  Price,  11);  and  that  an  innuendo  cannot 
enlarge  the  sense  of  a  libel,  but  means  no  more  than  "  id  est,"  "  scilicet,"  or  "  meaning," 
or  "aforesaid,"  as  explanatory  of    a  matter  sufficiently  expressed  before.     Thus  in 

(6)  See  also  Jenkins  v.  Turner,  1  Ld.  Raym.  109j  Clark  v.  King,  3  T.  R.  147. 
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Barham's  case  (4  Rep.  20),  where  the  plaintiff  declaied  that  the  defendant  said  of  him 
"  he  has  burnt  my  barn,"  which  expression  he  explained  by  innuendo  to  mean  "  his 
barn  full  of  corn,"  after  verdict  the  judgment  was  arrested,  because  it  was  not  an 
explanation,  but  an  addition  to  what  had  before  been  alleged.  So  m  Holt  v.  ScholefiM 
(6  T  R  ()i»i),  the  judgment  was  arrested  because  the  words  laid  in  the  declaration 
"Jem  Holt  has  forsworn  himself,"  which  were  explained  by  innuendo  to  impute 
wilful  and  corrupt  perjury  to  the  plaintiff,  were  not  in  themselves  actionable,  and  the 
declaration  contained  no  introductory  averment  with  which  the  innuendo  was  con- 
nected •  nay,  though  proper  introductory  averments  be  stated,  the  publication  must 
be  connected  with  them  by  colloquium,  and  for  that  purpose  the  innuendo  alone  is  not 
sufficient.  Hawkes  v.  Hmvkei/  (S  East,  427),  Goldstein  v.  Foss.  Where  the  innuendo 
materially  enlarges  the  sense  of  the  words,  it  will  vitiate  the  declaration.  Iluivkes 
V.  Hawkey,  Hex  v.  Akhrton  (Say.  280),  Smith  v.  Carey  (3  Campb.  461).  Although, 
where  the'innuendo  is  superfluous,  and  the  cause  of  action  is  complete  without  it,  as 
in  the  cases  referred  to,  or  is  insensible  and  repugnant,  it  may  be  rejected  as  surplusage. 
The  present  case  ranges  itself  within  the  former  rule,  for  this  innuendo  materially 
enlarges  the  sense  of  [424]  the  publication,  which  does  not  charge  that  the  plaintiff 
audited  the  accounts  in  his  character  of  magistrate.  It  is  said,  however,  that,  after 
verdict,  if  the  publication  may  by  any  construction  import  a  libel,  that  construction 
must  be  inferred  to  support  the  finding  of  the  Jury.  The  cases  cited  upon  this 
part  of  the  question,  do  not  apply  to  actions  for  libel:  it  is  not  complained  that 
the  cause  of  action  is  defectively  stated,  but  that  the  title  is  upon  the  record  defective. 
It  is  true  that  words  are  not  now,  as  formerly,  to  be  construed  in  mitiori  sensu, 
but  where  the  words  may  or  may  not  import  a  libel,  it  is  the  duty  of  the  plaintiff 
to  frame  his  record  in  such  a  manner  as  to  shew  that  they  were  used  in  a  libellous 
sense,  Morris  v.  Langdale  (2  B.  &  P.  2S4),  and  it  is  the  province  of  the  Court,  even 
after  verdict,  to  see  that  the  finding  of  the  Jury  is  consistent  with  the  record. 

Cur.  adv.  vult. 

Alexander,  L.  C.  B.,  now  delivered  the  judgment  of  the  Court.  The  rule  in 
this  case  was  granted  upon  the  suggestion  that  the  words  of  the  publication  described 
in  the  declaration  were  not,  upon  the  face  of  them,  libellous  and  actionable ;  and 
that  the  declaration  did  not  contain  sufficient  averments  to  convert  those  apparently 
innocent  words  into  matter  libellous  and  actionable.  In  this  opinion,  the  three  Judges 
before  whom  this  case  was  argued,  (Mr.  Baron  HuUock  being  absent  from  indisposition), 
concur. 

The  first  branch  of  this  proposition  is  too  clear  to  admit  of  argument,  viz.  that 
the  words  of  the  publication  recited  in  the  declaration,  are  not  per  se  actionable.  It 
is  not  actionable  to  say  of  a  man  that  he  is  chairman  of  a  finance  committee,  nor  is  it 
actionable  to  say  that  he  has  audited  accounts  containing  items  to  a  large  amount, 
no-[425]-minally  to  furni.sh  lodgings  for  the  Judges,  but  in  reality  for  the  accommoda- 
tion of  the  magistrates.  He  may  have  audited  these  accounts  without  allowing  the 
objectionable  items  contained  in  them,  or  if  he  did  allow  them,  it  may  have  been  his 
duty  to  do  so,  in  consequence  of  the  expenditure  having  been  under  orders  emanating 
from  persons  having  authority  to  issue  such  orders.  The  supposed  libel  is  not  therefore 
upon  the  face  of  it  actionable. 

What  is  required  in  a  declaration  under  such  circumstances,  is  to  be  collected  from 
many  cases,  amongst  which  the  case  of  The  King  v.  Home  stands  distinguished.  In 
that  case  Lord  Chief  Justice  De  Grey  expresses  himself  as  follows :  in  the  case  of  a 
libel,  which  does  not  in  itself  contain  the  crime  without  some  extrinsic  aid,  it  is  neces- 
sary that  it  should  be  put  upon  the  record,  by  way  of  introduction,  if  it  is  new  matter, 
or  by  way  of  innuendo,  if  it  is  onl^^  matter  of  explanation.  For  an  innuendo  means 
no  more  than  the  words  "id  est,"  "scilicet," or  "meaning," or  "aforesaid,"  as  explana- 
tory of  a  subject  matter  sufficiently  expressed  before,  as  such  an  one,  "  meaning  the 
defendant,"  or  such  a  subject,  "meaning  the  subject  in  question."  It  would  be  a 
waste  of  time  to  refer  to  the  numerous  other  cases,  both  ancient  and  subsequent  to 
this,  in  which  the  same  proposition  is  to  be  found,  and  by  which  it  is  established. 
When  we  inquire  what  the  circumstances  averred  in  this  declaration  are,  we  merely 
find  an  averment  that  the  plaintiff  was  a  justice  of  the  peace,  and  that  the  publication 
in  question  was  printed  and  published  of  and  concerning,  and  relating  to  the  plaintiff" 
as  such  justice  of  the  peace.  His  merely  being  a  justice  of  the  peace,  does  not,  by 
means  of  any  averment  in  this  declaration,  render  it  an  oftence  in  him  to  have  audited 
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accounts  containing  the  items  alluded  to.  Whether  the  real  facts  of  the  case  would 
have  warranted  an  averment,  which,  connected  with  the  libel,  and  properly  explained 
by  innuendoes,  would  have  made  this  publication  a  libel,  need  not  heie  be  niquired 
into.  [426]  It  is  enough  to  say  that  no  such  averment  is  to  be  found  ni  this 
declaration. 

It  was  very  strongly  and  ably  argued,  that  all  the  deficiencies  in  this  declaration 
were  cured  by  the  verdict ;  that  although  the  objections  might  have  been  available 
upon  demurrer,  after  verdict  they  were  not  tenable  ;  and  that  every  thing  necessary 
to  support  the  verdict  should  be  presumed  to  have  been  pi'oved  at  the  trial,  without 
which  the  Judge  would  not  have  directed,  and  the  Jury  would  not  have  found,  the 
verdict  in  favour  of  the  plaintiff.  In  support  of  this  proposition  many  cases  were 
cited.  The  distinction  upon  this  subject  is  between  a  title  defectively  stated,  and  a 
defective  title,  and  the  result  of  these  cases  is  stated,  and  accurately  stated,  by  Mr. 
Serjeant  Williams,  in  his  notes  to  Saunders'  Keports,  page  228  e.  :— "  If  the  plaintiff 
either  states  a  defective  title,  or  totally  omits  to  state  any  title  or  cause  of  action,  a 
verdict  will  not  cure  such  defects,  either  by  the  common  law,  or  by  the  statute  of 
jeofails;  for  the  plaintiff  need  not  prove  more  than  what  is  expressly  stated  in  the 
declaration,  or  is  necessarily  implied  from  those  facts  which  are  stated."  The  Court 
is  of  opinion,  that  here  the"statement  is  of  a  defective  title.  The  argument,  as  it  was 
urged  upon  this  head,  would  go  the  length  of  proving  that  no  judgment,  founded 
upon  a  verdict,  could  ever  be  arre.sted.  We  think  that  the  rule  ought  to  be  made 
absolute. 

Eule  absolute. 

M.\THEAV.s  V.  Smith.  Exch.  of  Pleas.  Tuesday,  June  17th,  1828.— Where  a  witness 
is  entitled  to  a  distributive  share  of  an  intestate's  estate,  a  release  to  the  adminis- 
trator of  the  intestate,  of  all  demands,  &c.  from  the  beginning  of  the  world  up  to 
the  time  of  executing  the  release,  will  not  render  him  a  competent  witness  in  an 
action  at  the  suit  of  the  administrator  against  a  debtor  of  the  intesta,te.— the 
Court  will  not  permit  a  nonsuit  to  be  entered  upon  a  valid  legal  objection  taken 
at  the  trial,  but  not  reserved  by  the  Judge  who  tried  the  cause. 

Assumpsit  for  goods  sold  and  delivered,  and  upon  an  account  stated  with  the 
plaintiff  as  surviving  partner  [427]  of  John  Mathews,  deceased.  Plea — Non  assumpsit, 
and  the  statute  of  limitations. 

At  the  trial,  which  took  place  before  Park,  J.,  at  the  Spring  Assizes  for  the  county 
of  Berks,  the  plaintiff  relied  upon  the  count  for  the  account  stated,  to  prove  which 
Richard  Mathews,  the  brother  of  the  deceased,  who  died  intestate,  and  to  whom  the 
plaintiff  was  administrator,  was  called.  The  competency  of  this  witness  was  objected 
to,  upon  the  ground  that  he  was  interested  in  the  distribution  of  the  intestate's  etiects, 
and  that  although  the  right  of  action  survived  at  law  to  the  plaintiff,  as  surviving 
partner,  the  interest  of  the  deceased  would  be  distributable  amongst  his  next  of  kin  ; 
upon  this  objection  being  taken,  the  witness  released  to  the  plaintiff  "all  and  all 
manner  of  action  and  actions,  cause  and  causes  of  actions,  suits,  bills,  bonds,  writings 
obligatory,  debts,  dues,  duties,  accounts,  sum  and  sums  of  money,  judgments,  execu- 
tions, extents,  quarrels,  controversies,  trespasses,  damages,  and  demand.s  whatsoever, 
both  in  law  and  equity,  or  otherwise  howsoever,  which  against  the  plaintiff  as  adminis- 
trator of  John  Mathews,  or  against  the  said  John  Mathews  deceased,  or  his  estates 
and  effects,  he  (the  witness)  ever  had,  and  which  he,  his  heirs,  executors,  or  adminis- 
trators, should  or  might  thereafter  have,  claim,  challenge,  or  demand,  for,  or  by  reason 
or  means  of  any  matter,  cause,  or  thing  whatsoever,  from  the  beginning  of  the  world 
unto  the  day  of  the  date  of  the  release."  It  was  then  objected  that  the  release  did 
not  render  the  witness  competent,  because,  if  the  money  were  recovered  in  this  action, 
the  right  of  the  witness  to  his  distributive  share  would  be  a  claim  arising  subsequent 
to  the  release,  and  was  therefore  not  comprehended  in  it.  The  learned  Judge  over- 
ruled this  objection,  and  the  plaintiff  had  a  verdict. 

Peake,  in  Easter  Term,  obtained  a  rule  to  shew  cause  [428]  why  that  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered, (a)  or  a  new  trial  had. 

(a)  It  appeared,  subsequently,  that  the  point  had  not  been  reserved  by  the  learned 
Judge,  and  this  part  of  the  rule  was,  upon  that  ground,  discharged. 
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Taunton,  and  Talfourd,  shewed  cause,  and  contended,  that  the  release  was  in  terms 
sutticient  to  comprehend  the  subject  matter  of  this  action  ;  that  the  matter,  cause  or 
thing,  in  which  the  witness  had  a  contingent  interest,  existed  before  the  date  of  the 
release,  sperate  debts  being  assets  for  which  a  personal  repi-esentative  was  liable. 

Peake,  contra.  The  release  does  not  operate  as  an  extinguishment  of  any  right  or 
claim  which  the  witness  might  have  after  the  date  of  its  execution,  but  applies  only 
to  the  enforcement  of  a  right  then  in  existence.  The  plaintiff  was  not  at  that  time 
liable  to  the  witness  in  respect  of  this  debt,  and  the  witness  could  not  have  recovered 
against  him,  no  money  having  at  that  time  been  received.  Before  the  money  was 
recovered  by  the  plaintiff,  the  right  of  the  witness  was  uncertain,  and  could  not  there- 
fore be  released  in  this  form.     Hue's  cane  (5  Rep.  70  b.). 

Gakrow,  B.  The  foi-m  of  the  present  application  is  for  a  nonsuit,  or  for  a 
new  trial.  With  I'espect  to  the  former,  no  point  having  been  reserved  by  the  learned 
Judge,  that  part  of  the  rule  cannot  be  entertained  ;  but  I  am  of  opinion,  that  a 
new  trial  ought  to  be  granted.  Courts  of  law  have  at  all  times  been  extremely 
cautious  in  receiving  evidence  from  a  person  who  has  the  slightest  interest  in  the 
subject  matter  of  the  inquiry,  and  if  therefore  it  be  shewn  that  this  witness  had 
an  interest  which  he  has  not  parted  from,  the  verdict  which  proceeded  upon  his 
testimony  ought  not  to  stand.  The  witness,  being  entitled  to  a  [429]  distributive 
share  of  the  intestate's  effects,  proposes  by  this  release  to  divest  himself  of  all 
interest,  and  to  render  himself  a  competent  witness,  to  enable  the  representative 
of  John  Mathews  to  recover  upon  his  testimony  ;  and  it  is  .said  that  his  right,  in  respect 
of  the  subject  matter  of  this  action,  was  in  existence  when  the  release  was  executed, 
although  dependent  upon  some  future  proceeding  to  be  instituted  by  the  representative. 
My  opinion  is  formed  upon  the  consideration  that  this  is  not  the  true  state  of  the  facts. 
The  witness  releases  to  the  representative  of  John  Mathews,  and  to  his  heirs,  all  and 
all  manner  of  actions,  cause  and  causes  of  actions,  suits,  bills,  bonds,  writings  obligatory, 
debts,  dues,  duties,  accounts,  sum  and  sums  of  money,  &c.,  damages  and  demands 
whatsoever,  both  in  law  and  equity,  or  otherwise  howsoever,  which,  against  that 
representative  or  against  the  deceased,  the  witness  ever  had,  or  might  thereafter  have, 
claim,  challenge  or  demand,  for  or  by  reason  or  means  of  any  matter,  cause,  or  thing, 
from  the  beginning  of  the  world  unto  the  date  of  the  release.  By  this  he  releases 
all  claims  which  he  ever  may  have  had,  or  may  have,  up  to  the  execution  of  the 
release  ;  but,  in  my  opinion,  his  right,  depending  upon  the  proceeds  of  this  action,  is 
not  a  claim  existing  at  that  time  ;  and  if  it  did  not  exist  at  that  time,  it  is  not  extin- 
guished by  the  release.  If  there  be  no  estate,  or  the  estate  be  exhausted,  there  being 
nothing  to  distribute,  the  witness  can  have  no  claim  upon  the  representative  ;  not 
only  the  claim,  therefore,  but  the  amount  depends  entirely  upon  an  uncertainty  ;  it 
is  not  in  existence  at  the  time,  and  cannot  by  a  release  in  this  form  be  extinguished. 
Had  the  release  comprehended  all  claims  or  demands  which  the  witness  might  there- 
after have,  in  consequence,  or  by  means,  or  by  reason  of  any  sum  or  sums  of  money 
which  the  plaintiff  might  thereafter  obtain,  recover,  or  receive  as  part  of  the  intestate's 
estate,  it  might  have  extinguished  his  interest ;  but  I  am  clearly  of  opinion,  that  [430] 
the  release  in  its  present  form  is  insufficient,  and  that  therefore  the  witness  was 
incompetent. 

Vaughan,  B.  I  am  of  the  same  opinion.  The  Court  is  not  at  liberty  to  entertain 
the  application  for  a  nonsuit,  for  although  the  objection  was  taken  at  the  trial,  it  was 
not  reserved  by  the  learned  Judge.  Upon  this  point  the  practice  has  been  uniform 
in  all  the  Courts,  and  if  an  authority  were  wanting  in  support  of  the  practice,  it  is  to 
be  found  in  the  case  of  Minchin  v.  Clement  (1  B.  &"Akl.  252). 

The  only  question  then  is,  whether  there  should  be  a  new  trial.  I  confess  that 
for  some  time  my  opinion  fluctuated  upon  the  effect  of  this  release,  but  after  an 
attentive  consideration  of  the  argument,  it  appears  to  me  to  be  insuflic'ent.  The 
release  is  in  very  general  terms,  but  extends  only  to  the  time  of  its  execution  ;  and 
although  it  may  be  the  duty  of  the  representative  to  institute  proceedings  for  the 
recovery  of  debts  due  to  the  estate  of  the  deceased,  until  the  money  is  received,  the 
parties  entitled  to  a  distributive  share  of  that  estate  can  have  no  claim  upon  him. 
Adverting  to  the  situation  of  these  parties,  and  to  the  terms  of  the  release,  it  appears 
to  me  that  the  witness,  notwithstanding  the  release,  had  a  contingent  beneficial  interest 
in  the  subject  matter  of  this  action,  and  was  therefore  an  incompetent  witness.  The 
consequence  of  this  opinion  is,  that  the  rule  for  a  new  trial  must  be  made  absolute, 
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although  the  defendant  will  derive  but  little  benefit  from  this  decision,  for  it  is  not 
difficult  to  suggest  a  mode  by  which  this  interest  may  be  destroyed. 


[431]    Eevenue  Branch. 

The  Attorney-General  v.  Bell.  Eevenue.  Saturday,  June  21st,  1828. — By  the 
6  Geo.  4,  c.  117,  s.  8,  manufacturers  of  glass  are  directed  to  unstop  their  glass 
pots  at  one  and  the  same  time,  and  to  work  out  the  whole  of  the  materials  of  the 
pots  constituting  that  journey  on  or  before  six  o'clock  of  Saturday  evening ;  the 
section  then  pro\  ides,  that  upon  a  notice  given  for  that  purpose,  the  manufacturer 
may  lade  the  materials  which  may  remain  in  the  pots,  after  he  shall  have  ceased 
to  work  out  any  wares  therefrom,  and  the  gauged  weight  of  such  materials  shall 
be  deducted  from  the  duty  chargeable  on  the  gauge  of  the  full  pot: — Held,  that 
the  lading  out  can  only  take  place  at  the  termination  of  a  journej-,  and  that  if 
laded  out  during  a  journey,  the  manufacturer  is  entitled  to  no  deduction,  but 
is  liable  to  the  full  duty,  unless  he  shew  that  when  the  journey  is  finished,  the 
materials  so  laded  out  remained  in  specie,  or  were  put  into  another  pot,  as  an 
overtaker,  so  that  the  duty  would  be  paid. 

[See  further,  1  C.  &  J.  237.] 

This  was  an  information  against  the  defendant  for  duties  of  excise  on  flint  glass, 
under  the  statute  6  Geo.  4,  c.  117,  tried  before  Alexander,  L  C.  B.,  at  the  Sittings 
after  Hilary  Term,  1828,  when  a  verdict  was  found  for  the  defendant. 

At  the  trial,  the  following  appeared  to  be  the  facts  of  the  case : — The  defendant 
was  a  manufacturer  of  glass  at  Ravenhead,  near  Saint  Helen's,  in  the  county  of  Lancaster. 
On  Friday,  the  5th  daj'  of  August,  1825,  the  defendant,  under  a  proper  notice,  charged 
a  pot,  Xo.  6,  amongst  others,  with  materials  for  making  flint  glass  :  the  pots  were 
unstopped  under  a  proper  notice,  on  the  8th  of  August,  and  gauged ;  the  pot  No.  6, 
was  found  to  contain  1453  lbs.  weight;  the  materials  were  worked  until  the  9th  of 
August,  when  they  were  reduced  to  76  lbs.  weight.  On  the  8th  of  August,  a  notice 
was  given  to  the  proper  officer  of  the  excise  by  the  defendant,  of  his  intention  to  lade 
out  the  residue  of  the  materials  in  the  pot  Xo.  6.  This  notice  was  given  more  than 
six  hours  before  the  lading  out  took  place.  On  Tuesday,  the  9th  of  August,  the 
residue  of  the  pot  Xo.  6,  was  laded  out  into  water  in  the  presence  of  the  proper  officer, 
having  been  previously  gauged  and  found  to  contain  76  lbs.  weight.  It  did  not  appear 
by  the  evidence  whether  the  glass  was  white  or  coloured.  The  defendant  was  a  maker 
of  coloured  glass  to  a  great  extent,  and  also  of  white  glass.  It  is  frequently  necessary 
to  lade  out  coloured  glass  in  order  to  improve  the  colour.  The  pot  [432]  Xo.  6,  was 
charged  again  on  the  same  day  under  proper  notice,  and  became  what  is  called  an 
overtaker.  It  did  not  appear  whether  the  76  lbs.  laded  oat  into  water  were  put  back 
into  the  pot,  and  formed  part  of  the  overtaker.  Those  76  lbs.  of  materials  would  be 
of  no  use  to  the  defendant,  un'ess  they  were  put  again  into  some  pot,  and  then  they 
would  be  gauged  again.  The  overtaker  was  unstopped  again  on  the  11th  of  August, 
which  was  on  a  Thursday.  The  whole  operation  of  the  week  was  over  before  six 
o'clock  in  the  evening  of  Saturday,  the  13th  of  November.  A  declaration  was 
made,  and  the  account  found  correct,  allowing  the  defendant  for  the  76  lbs.  laded  out 
on  the  9th  of  August,  and  the  proper  comparison  was  made  between  the  gauges  on 
unstopping  and  the  work  at  the  end  of  the  week,  and  they  were  found  to  tally. 

By  the  statute  6  Geo.  4,  c.  117,  s.  6,  it  is  enacted  that  all  phial  glass  which  .shall 
be  made  in  any  part  of  the  united  kingdom,  shall  be  deemed  and  taken  to  be  flint 
glass,  within  the  meaning  of  this  act  aud  all  other  acts  of  Parliament  relating  to  the 
revenue  of  excise,  and  shall  be  charged  with  duty  accordingly  as  flint  glass. 

Section  8,  after  reciting  the  statutes  17  Geo.  3,  c.  39,  s.  31,  and  51  Geo.  3,  e.  69, 
s.  34,  enacts,  "That  from  and  after  the  5th  day  of  July,  one  thousand  eight  hundred 
and  twenty-five,  the  same  or  so  much  of  the  said  last-mentioned  acts  respectively  as 
are  above  recited,  shall  be  and  are  hereby  repealed,  and  that  from  and  after  the  said 
5th  day  of  July,  one  thousand  eight  hundred  and  twenty-five,  all  and  every  maker 
or  makers  of  flint  glass  shall,  and  he,  she,  or  they  is  and  are  hereby  required,  at  or 
before  the  hour  of  six  o'clock  in  the  evening  of  Saturday,  in  each  and  every  week, 
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to  work  out  into  wares,  or  to  cause  and  procure  to  be  worked  out  into  wares,  the 
whole  of  the  materials,  metal,  or  other  preparations  which  at  any  time  during  that 
week  shall  have  been  fluxed  or  melted  in  any  pot  or  pots  to  him,  her,  or  them  belonging, 
for  the  purpose  [433]  of  making  flint  glass,  or  upon  a  notice  for  that  purpose  given 
by  such  maker  or  makers  of  glass  to  the  proper  officer  of  excise,  six  hours  before  he, 
she,  or  they  shall  commence  to  lade  out  any  part  of  such  metal,  to  lade  out  in  the 
pi'esence  of  the  supervisor  or  officer  attending  upon  such  notice  for  that  purpose,  the 
whole  of  such  materials,  metal,  or  other  preparations  as  aforesaid,  which  may  remain 
in  such  pot  after  such  maker  or  makers  shall  have  ceased  to  work  out  any  wares 
therefrom;  and  the  gauged  weight  of  such  laded  fluxed  materials,  metal,  or  preparations, 
as  taken  by  the  supervisor  or  officer,  in  the  pot,  shall  be  deducted  from  the  weight 
of  glass  for  or  in  respect  of  which  such  maker  or  makers  shall  at  that  time  be  charge- 
able with  duty  upon  the  gauge  thereof  taken  in  the  pot  according  to  the  provisions 
of  this  act ;  and  if  any  such  maker  or  makers  of  glass  as  aforesaid  shall  neglect  or 
refuse  so  to  do,  he,  she,  or  they  shall  for  every  such  pot,  in  respect  of  which  he,  she, 
or  they  shall  commit  or  make  such  neglect  or  refusal,  forfeit  the  sum  of  two  hundred 
pounds  " 

Section  13,  enacts,  "That  it  shall  not  be  lawful  foi-  any  maker  or  makers  of 
flint  glass  to  unstop  or  take  down  any  stopper  from  his,  her,  or  their  pot  or  pots, 
containing  any  materials  or  metal  or  other  preparation  for  the  making  of  flint 
glass  (the  same  not  being  a  pot  cracking  or  breaking  whilst  the  same  is  filled  with 
such  materials,  metal,  or  preparation  as  aforesaid)  without  giving  six  hours'  notice, 
in  such  manner  in  other  respects  as  by  the  act  required ;  and  all  such  pots  as 
aforesaid  which  shall  be  charged  with  any  such  materials,  or  metal,  or  other  pre- 
parations as  aforesaid,  for  any  particular  journey  or  making  of  flint  glass,  upon  such 
notice  to  unstop  the  same  or  take  down  the  stopper  thereof  as  aforesaid  being  given, 
shall  be  opened  all  together,  and  at  one  and  the  same  time,  upon  the  attendance 
of  the  officer  or  supervisor  of  excise  (if  he  can  be  present)  for  that  purpose,  and  in 
the  presence  of  such  officer  or  supervisor ;  [434]  and  if,  upon  opening  such  pots  as 
aforesaid,  any  pot  or  pots  shall  be  found  to  contain  materials,  or  metal,  or  other 
preparation  for  the  making  of  flint-glass,  then  unfit  for  the  making  or  working  of  the 
same  out  into  glass  wares,  the  whole  of  the  pots  charged  with  such  materials,  or  metal, 
or  other  preparations  of  such  particular  journey  or  making,  shall  be  stopped  up  again, 
and  a  fresh  and  like  notice  for  unstopping  the  same,  or  taking  down  the  stoppers 
thereof,  shall  be  given  as  aforesaid,  any  thing  in  this  or  any  other  act  or  acts  of 
Parliament  to  the  contrary  thereof  Jiotwithstanding ;  and  if  any  maker  or  makers  of 
flint-glass  shall  commit  any  ofTence  against  any  of  the  regulations  aforesaid,  he,  she, 
and  they,  lespectively,  shall  forfeit  the  sum  of  one  hundred  pounds. 

Section  14,  enacts,  "That  it  shall  and  may  be  lawful  for  any  maker  or  makers  of 
flint-glass,  after  the  pots  of  any  particular  journey  or  making  of  flint  glass  to  him,  her, 
or  them  belonging,  shall  have  been  charged,  under  a  notice  Vjy  him,  her,  or  them,  given 
according  to  the  said  act  passed  in  the  seventeenth  year  aforesaid,  and  after  the 
expiration  of  the  time  mentioned  in  such  notice,  to  fill  or  charge  any  fresh  pot  or 
pots  (commonly  called  overtakers)  with  materials  or  metal  or  other  preparations  for 
the  making  of  flint-glass,  at  any  time  during  the  making  of  such  journey  or  making  of 
flint-glass,  upon  giving  such  a  similar  notice  in  writing  of  his,  her,  or  their  intention 
so  to  do,  according  to  the  notice  directed  to  be  given  by  every  maker  or  makers  of 
glass  by  the  said  act  passed  in  the  seventeenth  year  aforesaid,  all  which  said  pot  or 
pots  (commonly  called  overtakers)  as  aforesaid,  shall  be  opened  in  the  same  manner 
and  at  one  and  the  same  time  as  the  pots  of  the  same  journey  or  making  for  the 
making  of  flint-glass,  are  hereinbefore  directed  to  be  opened,  and  shall  be  under  and 
subject  in  every  respect  to  the  same  penalties,  rules,  regulations,  and  directions  as  any 
other  pot  or  pots  for  the  making  of  flint  glass;  provided  always,  that  if  the  filling  oV 
[435]  charging  of  such  pot  or  pots  (commonly  called  overtakers)  as  aforesaid,  whereof 
such  notice  shall  have  been  given  as  aforesaid,  shall  not  be  begun  pursuant  to  such 
notice,  then  and  in  every  such  case  such  notice  shall  be  void,  and  altogether  null  and 
of  no  effect  whatsoever." 

Section  15,  enacts,  "That  where  the  metal  contained  in  any  pot  or  pots  for  the 
mabng  of  flint  glass  shall  become  unfit  for  use,  or  shall  be  incapable  of  being  worked 
01-  manufactured  into  wares,  the  maker  or  makers  of  glass  to  whom  any  such  pot  or 
pots  as  aforesaid  shall  belong,  shall  give  notice  thereof  immediately  to  the  officer  of 
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excise  under  whose  survey  he,  she,  or  they  shall  then  be,  and  such  pot  or  pots  shall 
be  thereupon  allowed  to  remain  and  continue  until  the  end  of  the  week  in  which  such 
pot  or  pots  shall  have  been  charged,  with  all  the  materials  or  metal  or  other  prepara- 
tion for  the  making  of  flint  glass  as  aforesaid  therein,  at  which  time  the  materials, 
metal,  or  preparations  in  such  pot  or  pots  shall  be  laded  out  in  the  presence  of 
the  supervisor  or  the  officer  of  excise ;  and  if  such  supervisor  or  officer  be  satisfied 
that  no  alteration  has  been  made  therein,  the  gauged  weight  of  the  fluxed  materials, 
metal,  or  other  preparations  so  laded  out  as  aforesaid,  shall  be  deducted  from  the 
weight  of  the  glass  with  which  such  maker  or  makers  shall  be  chargeable  with  duty 
upon  the  gauge  thereof  taken  in  such  pot  or  pots  as  aforesaid  ;  and  if  any  maker  or 
makers  of  the  glass  shall,  after  giving  such  notice  as  aforesaid,  take  out  any  of  the 
materials,  metal,  other  preparations  as  aforesaid  from  any  such  glass  pot,  until  the 
whole  thereof  shall  be  so  laded  out  as  aforesaid,  or  add  any  materials,  metal,  or  other 
preparations  thereto,  or  make  any  alteration  therein,  he,  she,  and  they  respectively 
shall,  for  every  such  oftence,  forfeit  and  lose  the  sum  of  two  hundred  pounds." 

Section  16,  enacts,  "That  if  the  fluxed  materials,  metal,  or  other  preparations  con- 
tained in  any  such  pot  or  pots,  of  which  such  notice  shall  be  given  as  aforesaid,  be 
colour-[436]-ed  glass,  and  incapable  of  being  used  for  white  glass,  or  otherwise  than 
as  blue,  green,  or  other  coloured  glass,  it  shall  be  lawful  for  any  such  maker  or  makers 
(on  giving  six  hours'  notice  thereof,  and  of  such  his,  her,  or  their  intention,  to  the 
surveying  officer  of  excise,  specifying  therein  the  particular  pot  or  pots)  to  lade  out, 
in  the  presence  of  the  supervisor  or  surveying  officer,  all  such  fluxed  materials,  metal, 
or  other  preparations  as  shall  be  therein  into  water,  and  thereupon  to  make  such 
alteration  in  such  materials,  metal,  or  other  preparations,  as  he,  she,  or  they  may 
think  fit,  for  deepening  or  improving  the  colour  thereof  as  aforesaid,  and  forthwith  to 
recharge  such  pot  or  pots  with  such  materials,  metal,  or  other  preparations  for  the 
making  of  such  coloured  glass  as  aforesaid  only  ;  and  every  such  pot  or  pots  so 
recharged  shall  be  deemed  and  shall  be  subject  to  the  same  regulations  as  are  herein- 
before provided,  with  respect  to  such  pots  as  are  commonly  called  overtakers  ;  and 
that  when  such  pot  or  pots  shall  be  again  unstopped,  duty  shall  be  charged  upon  the 
gauged  weight  of  all  the  fluxed  materials,  metal,  or  other  preparations  contained 
therein  ;  and  eveiy  such  maker  or  makers  shall  he  liable  to  pay  the  duty  so  charged 
as  last  afore.said,  the  gauged  weight  of  the  fluxed  materials,  metal,  or  other  prepara- 
tions so  laded  out  as  aforesaid,  being  deducted  as  aforesaid,  any  thing  herein  contained 
to  the  contrary  notwithstanding." 

Section  17,  after  reciting,  that,  by  statute  32  Geo.  3,  c.  40,  s.  6,  it  is  provided, 
"That  nothing  therein  contained  shall  extend  or  be  deemed  or  construed  to  extend  to 
subject  any  maker  or  makers  of  flint-glass  to  a  penalty  of  fifty  pounds,  by  the  said 
last-mentioned  act  imposed  upon  any  such  maker  or  makers  of  glass  unstopping  or 
taking  down  any  stopper  from  his,  her,  or  their  pot  or  pots,  containing  any  metal  or 
preparation  for  the  making  of  flint-glass,  without  such  notice  as  therein  mentioned, 
for  or  by  reason  of  his,  her,  or  their  unstopping  or  taking  down  any  stopper  from  [437] 
any  such  pot  which  may  happen  to  crack  or  break  whilst  the  same  is  filled  or  charged 
with  any  metal,  materials,  or  preparations,  for  the  sole  purpose  of  preventing  the  loss 
of  such  metal,  materials,  or  preparation,  or  from  any  other  pot  or  pots  for  the  sole 
purpose  of  discovering  such  broken  pot  or  pots ;  any  thing  hereinbefore  contained 
to  the  contrary  thereof  notwithstanding,"  enacts,  "That  such  clause  or  proviso,  or  so 
much  of  the  said  act  passed  in  the  thirty-second  year  aforesaid  as  above  recited, 
shall,  from  and  after  the  said  .5th  day  of  July,  182.5,  remain  and  continue  in  force, 
provided  always  that  the  metal,  material,  or  preparation  in  such  pot,  which  may  so 
happen  to  crack  or  break  as  aforesaid,  shall  immediately  be  laded  out  by  such  maker 
or  makers  of  glass  as  aforesaid,  in  the  presence  of  an  officer  of  excise,  in  which  case  the 
amount  of  the  gauged  weight  of  metal,  materials,  or  preparation  so  laded  out  of  such 
pot  as  aforesaid,  or  inevitably  and  wholly  lost  by  such  cracking  or  breaking  of  the 
pot  as  aforesaid,  shall  be  deducted  from  the  gross  gauge  of  such  pot  by  which  the 
same,  or  the  metal,  materials,  or  preparation  with  which  such  pot  was  charged,  were 
before  charged  with  duty." 

In  Easter  Term,  the  Attorney-General  obtained  a  rule  to  shew  cause  why  the  verdict 
for  the  defendant  should  not  be  set  aside  and  a  new  trial  had.  He  contended,  that  the 
trader  was  liable  in  the  first  instance  to  the  duty  upon  the  full  amount  of  the  gauge, 
and  that  it  lay  upon  him  to  shew  that  the  duty  had  been  paid  in  some  other  shape,  or 
that  for  some  other  cause  he  was  not  liable  to  be  charged. 
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Jervis,  and  Pateson,  shewed  cause.  All  the  clauses  of  this  act  of  Parliament  may 
be  reconciled  consistently  with  the  present  verdict.  In  passing  this  statute,  it  was  the 
object  of  the  Legislature  to  provide  for  every  possible  contingency  which  might  arise 
in  the  manufacture  of  flint  glass ;  on  the  one  hand  to  secure  to  the  revenue  the  duties 
which  ought  to  be  paid,  and  on  the  other  to  afford  the  manufac-[438]-tni'er  the  means 
of  correcting  any  accident  which  might  occur  in  the  process  of  manufacture.  By  the 
13th  section,  notice  is  required  to  be  given  before  the  pots  are  charged  ;  and  by  the 
same  section,  all  the  pots  are  to  be  unstopped  together ;  and  if,  when  the  pots  are 
unstopped,  any  pot  is  found  to  be  wholly  improper  for  making  glass,  not  only  that 
pot,  but  the  whole  course  is  to  be  restopped.  It  appears  from  the  first  alternative  of 
the  !Sth  section,  that  if,  upon  being  unstopped,  all  the  pots  are  good,  they  .shall  be 
worked  out  on  or  before  six  o'clock  of  Saturday  evening.  If,  therefore,  all  the  pots 
contain  good  glass,  the  maker  works  out  the  whole,  and  continues  the  journey  until 
or  before  the  Saturday  evening;  but  if  any  of  the  pots  be  unfit  for  use,  they  are  all  to 
be  restopped,  and  a  fresh  notice  is  to  be  given,  which  notice  is  mentioned  in  the  1.5th 
section  of  the  act ;  and  the  consequence  of  that  notice  is,  that  the  pot  shall  remain 
until  the  end  of  the  week  in  which  it  shall  have  been  charged  ;  and  if  there  have  been 
no  alteration,  the  whole  is  to  be  allowed  for.  Then  comes  the  16th  section,  which  has 
reference  to  the  section  immediately  preceding.  The  reason  for  this  provision  is  obvious. 
Where  the  materials  for  the  manufacture  of  white  glass  are  unfit  for  use,  there  can  be 
no  occasion  to  take  them  out  of  the  pot  and  restore  them  ;  but  the  materials  for  coloured 
glass,  although  they  may  be  in  a  perfect  fused  state,  may  still  be  of  a  bad  colour,  and, 
therefore,  in' that  case  they  may  be  laded  out,  and  the  necessary  alteration  made,  but 
the  materials  must  be  restored  to  the  pot.  But  there  is  another  case.  It  may  happen 
that  after  the  pot  has  been  unstopped  and  a  portion  worked  out,  the  residue  may  be 
unfit  for  use.  This  is  provided  for  by  the  second  alternative  of  the  8th  section.  No 
provision  is  made  with  I'espect  to  the  residue  in  this  case,  because  it  is  of  no  value  to 
the  maker  unless  it  be  again  fused,  and  some  other  pot  charged  with  it,  in  which  case 
the  duty  will  be  paid  ;  so  that  in  no  view  of  the  case  can  the  revenue  be  defrauded. 
[439]  That  such  was  the  intention  of  the  Legislature,  is  apparent  from  the  17th  section, 
which  provides  for  the  breaking  of  a  pot,  when  some  of  the  material  would  escape,  but 
the  residue  is  to  be  laded  out  under  notice,  and  of  that  residue  no  account  is  to  be  taken, 
but  the  whole  is  to  be  allowed  to  the  manufacturer  in  the  estimate  of  the  duty.  In  the 
case  of  a  cracked  pot,  the  materials  are  not  to  be  recharged,  but  are  left  at  the  disposal 
of  the  maiuifacturer.  So,  with  respect  to  the  second  alternative  in  the  8th  section,  the 
residue  is  not  by  the  statute  to  be  recharged  ;  and  for  this  reason  it  was  unnecessary 
to  prove  that  the  residue  in  this  case  was  actually  put  b.ack  into  the  pot.  Where  the 
whole  of  the  pot  is  unfit  for  use,  it  was  natural,  the  pot  containing  a  large  quantity, 
that  it  should  be  required  to  remain  until  the  end  of  the  week  ;  but  in  the  case  of  a 
small  quantity  merely,  which  might  be  unfit  for  the  purposes  of  manufacture,  there 
was  no  reason  why  that  pot  should  be  useless  for  so  long  a  period,  and,  therefore,  it 
was  provided  that  the  residue  might  be  laded  out  under  notice,  and  the  pot  recharged 
in  the  nature  of  an  overtaker.  In  this  view  of  the  statute,  it  is  perfectly  immaterial 
whether  the  material  was  or  was  not  put  back  into  the  pot,  or  of  what  colour  the  glass 
was,  for  whatever  the  nature  of  the  glass  might  have  been,  the  defendant  has  done 
nothing  more  with  it  than  he  was  by  law  entitled  to  do.  Upon  this  construction  of 
the  statute,  it  is  impossible  that  the  revenue  should  be  defrauded.  When  the  pots  are 
unstopped,  the  gauge  is  taken,  and  that  is  compared  at  the  end  of  the  journey  with 
the  quantity  taken  out  of  the  pots.  It  is  found  by  the  evidence,  that  the  materials 
laded  out  are  useless,  unless  they  be  again  fused ;  and  if  they  be  again  fused  they  are 
liable  to  be  charged  with  duty. 

The  Attorney-General,  Clarke,  and  Walton,  in  support  of  the  rule.  The  object  of 
the  Legislature  in  passing  this  act  of  Parliament,  was  to  prevent  an  unfair  and  fraudulent 
[440]  abstraction  of  part  of  the  materials  of  which  glass  is  made,  from  the  survey  of 
the  otticer,  by  requiring  the  manufacturer  to  work  out  all  the  pots  at  the  same  time, 
so  that  the  whole  might  form  one  survey,  and  be  worked,  gauged,  measured,  and 
regulated  together.  For  the  convenience  of  the  manufacturer,  however,  who  might 
be  unable  or  unwilling  to  charge  all  his  pots  at  the  same  time,  it  is  provided,  that  he 
may,  at  a  subsequent  time,  charge  other  pots  called  oveitakers,  which  are,  however,  to 
form  part  of  the  same  journey,  to  be  worked  out  at  the  same  time,  and  to  be  subject 
to  the  same  regulations  as  the  other  pots.     With  a  view  also  to  the  convenience  of  the 


2Y.  &J.  441.  THE    ATTORNEY-GENERAL    V.  BELL  991 

manufacture,  he  is  authorized  to  lade  out  the  materials  for  coloured  glass,  so  as  to 
regulate  the  tint,  but  this  provision  has  no  application  to  the  general  regulation  of  the 
statute.  By  the  8th  section,  the  manufacturer  is  directed  to  work  out  the  whole  of  the 
pots  constituting  the  journey  of  that  week.  But  it  is  said,  that  at  the  end  of  the  week 
there  mav  be  some  residue  of  fluxed  metal  not  fit  to  be  worked.  That  contingency  is 
provided  for  by  the  latter  alternative  of  the  8th  section,  but  the  deduction  can  be  made 
at  the  end  of  the  journey  only,  for  the  duty  is  charged  upon  the  gauge,  and  the  whole 
duty  must  be  paid  upon  the  gauge,  unless,  at  the  end  of  the  journey,  there  be  a  residue 
for  which  an  allowance  is  to  be  made.  There  is  no  evidence  to  bring  this  case  within 
the  provisions  of  that  alternative,  but  on  the  contrary  the  metal  was  laded  out  before 
the  termination  of  the  journey,  and  the  same  pot  recharged  as  an  overtaker,  as  it  is 
erroneously  called.  It  is  important  that  the  residue  should  not  be  laded  out  until  the 
termination  of  the  whole  journey,  foi-  if  it  be  done  while  other  pots  are  unstopped,  the 
metal  so  laded  out  may  be  put  into  the  other  pots  which  have  been  gauged,  and  so  the 
duty  would  be  evaded.  The  15th  section  is  not  applicable  to  this  case,  for  that  section 
applies  only  to  cases  where  the  whole  material  may  be  unfit  for  use,  and  is  left  in  that 
state  until  the  end  [441]  of  the  journey.  Neither  does  the  16th  section,  which  is 
applicable  only  to  coloured  glass,  in  the  lading  and  recharging  of  which  a  particular 
course  is  to  be  pursued.  Supposing,  therefore,  that  this  was  coloured  glass,  of  which 
there  is  no  evidence,  still  the  provisions  of  this  section  have  not  been  complied  with, 
for  the  whole  must  be  laded  out,  and  the  whole  recharged.  The  present  case  does 
not,  therefore,  come  within  the  scope  of  either  of  these  sections,  but  if  it  did,  it 
constitutes  an  exception,  and  the  defendant  was  bound  to  bring  himself  within  that 
exception.  The  case  of  a  cracked  pot  has  been  ingeniously  alluded  to,  but  it  is  enough 
to  say,  that  that  is  not  the  present  case,  and  that  it  will  be  sufiicient  to  consider  the 
construction  of  that  clause,  should  that  case  arise. 

AleX-\ndek,  L.  C.  B.  The  real  question  between  the  parties  upon  this  occasion 
is,  whether  an  improper  allowance  has  been  made  to  the  defendant  by  the  officer  of 
excise.  The  Jury  have  found  their  verdict  for  the  defendant,  upon  the  consideration 
that  he  was  entitled  to  that  allowance,  and  the  question  now  is,  whether  that  is  an 
accurate  conclusion  consistent  with  the  act  of  Parliament,  and  the  facts  of  the  case. 
By  the  act  of  Parliament,  the  officer  is  directed,  when  the  pots  are  unstopped,  to  make 
a  gauge,  and  upon  the  amount  of  that  gauge  the  manufacturer  is  to  be  charged.  From 
that  duty  a  deduction  was  in  this  case  made,  and  the  question  is  whether,  upon  the 
true  construction  of  this  act  of  Parliament,  as  applied  to  the  facts  of  this  case,  that 
deduction  was  properly  allowed.  That  question  depends  upon  the  second  alternative 
of  the  8th  section.  If  the  act  of  Parliament  had  expressed,  as  it  seems  to  have  been 
assumed  in  the  argument,  that  the  residue  must  remain  until  the  termination  of  the 
journey,  the  question  would  have  been  free  from  all  doubt,  but  the  act  of  Parliament 
does  not  so  express  it,  and  it  is  this  defect  in  the  act  of  Parliament  which  has  raised 
the  doubt  [442]  upon  the  present  occasion.  We  are  therefore  to  consider  whether, 
notwithstanding  this  defect  in  the  language  of  the  act  of  Parliament,  it  was  not  the 
clear  intention  of  the  Legislature  that  the  residue  should  remain  until  after  the  deter- 
mination of  the  course,  or  so  close  upon  it,  that  the  material  could  not  be  otherwise 
used  ;  and  whether  that  intention  cannot  be  collected  from  the  expressions  contained 
in  the  clause,  which  says,  that  after  the  traders  shall  have  worked  out  the  materials, 
they  may  lade  out  such  as  may  remain  in  the  pot  after  they  shall  have  ceased  to  work 
out  the  wares. 

Some  information  as  to  the  intention  of  the  Legislature  may  be  derived  not  only 
from  the  nature  of  the  case,  and  the  provisions  necessary  to  prevent  fraud,  but  also 
from  the  other  provisions  made  for  analogous  cases  in  this  act  of  Parliament.  It  is 
quite  obvious,  that  if  it  be  not  incumbent  upon  the  trader  in  claiming  this  deduction, 
to  .shew  that  the  materials,  especially  when  they  are  laded  out  in  the  early  part  of  a 
journey,  have  not  been  used,  the  greatest  possible  frauds  may  be  constantly  committed  ; 
for  the  metal  being  partly  fused  and  in  a  stage  of  manufacture,  may  immediately  be 
put  into  some  other  pot  then  being  worked,  and  in  a  few  hours  it  will  be  in  the  power 
of  the  trader  to  take  out  a  corresponding  quantity  of  glass,  and  to  conceal  it.  With 
a  view  to  ascertain  the  intention  of  the  Legislature  in  this  case,  reference  may  be  had 
to  other  clauses  of  this  act  of  Parliament.  The  first  is  the  1.5th  section,  which  provides 
for  the  case  of  a  pot  which  may  be  totally  unfit  for  use.  In  that  case  the  material  is 
to  be  kept  in  the  pot  until  the  whole  journey  is  completed,  so  as  to  prevent  the  possi- 
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bility  of  fraud,  which  might  also  be  committed  if  these  partial  ladings  were  permitted 
before  the  end  of  the  journey.  Where  the  Legislature  makes  a  provision  applicable 
to  the  case  of  a  whole  pot,  which  is  clear  and  reasonable,  it  would  be  strange  to  suppose 
that  that  very  thing  might  be  done  in  the  case  of  partial  ladings,  which  is  prohibited 
where  the  [443]  pot  is  entire  ;  and  therefore  that  section  does,  in  my  oijinion,  aid  the 
construction  to  be  put  upon  that  upon  which  the  present  question  depends. 

The  next  section  provides  for  a  particular  case  with  reference  to  coloured  glass. 
Sensible  that  a  mistake  might  occur  in  the  chemical  preparation  of  coloured  glass, 
which  micjht  render  the  article  unsaleable  in  the  market,  the  Legislature  makes  an 
express  provision  applicable  to  that  case,  but  which  would  have  been  unnecessary  if 
the  construction  put  upon  the  act  of  Parliament  by  the  defendant  were  correct,  viz. 
that  all  flint  glass  may  be  unladed  at  any  time,  and  that  no  account  of  its  disposal 
need  be  given. 

Upon  the  whole,  therefore,  it  appears  to  me,  both  from  the  nature  of  the  case  and 
the  particular  provisions  of  the  other  clauses  in  this  act  of  Parliament,  that  the  con- 
struction put  upon  this  clause  by  the  Crown  is  correct,  and  that  before  the  defendant 
can  claim  this  allowance,  he  ought  to  shew  either  that  the  material  remained  in  specie 
at  the  time  the  account  was  made  up,  or  that  he  placed  it  in  some  other  pot  in  a  new 
course,  or  in  an  overtaker,  where  it  would  pay  the  duty.  It  is  incumbent  upon  him 
to  do  that  to  relieve  himself  from  the  duty,  and  not  having  done  that,  the  verdict  is 
erroneous,  and  there  must  be  a  new  trial. 

G-ARROW,  B.  The  Lord  Chief  Baron  has  gone  so  fully  through  the  circumstances 
of  this  case,  that  it  is  merely  necessary  for  me  to  state  my  concurrence  in  his  opinion. 
The  system  of  the  revenue  laws  has  been  framed  with  a  view  to  prevent  a  course  being 
taken  which  may  afford  an  opportunity  for  fraud  to  the  prejudice  of  the  pulilic  and 
the  fair  trader.  In  the  administration  of  these  laws,  the  intention  of  the  party  cannot 
be  considered,  but  the  regulations  of  these  laws  must  be  enforced  by  the  Court  and 
Jury  as  they  exist.  It  matters  not,  therefore,  what  may  have  been  the  intention  of 
the  defendant,  if  he  has  not  pursued  the  regulations  of  the  statute.  For  the  [444] 
reasons  stated  by  the  Lord  Chief  Baron,  I  am  of  opinion  that  he  has  not  done  so,  and 
that,  therefore,  this  case  should  be  reconsidered. 

Vaughan,  B.  I  am  of  the  same  opinion.  If  this  had  been  an  application  for  a 
new  trial  in  a  case  where  the  Crown  had  proceeded  for  a  penalty,  I  should  not  have 
interfered  to  disturb  the  verdict ;  for  it  would,  in  my  opinion,  have  been  too  much  to 
infer  from  this  evidence,  that  the  defendant  had  been  guilty  of  superadding  any 
materials.  But  the  present  application  is  to  enforce  the  payment  of  duty  onl}',  with 
which  it  is  admitted  the  defendant  was,  in  the  first  instance,  propei-ly  chargeable. 
Being  so  chargeable,  it  is  for  him  to  shew,  that,  under  the  circumstances,  he  has  a 
clear  right  to  the  deduction.  The  act  of  Parliament  is  framed  for  the  purpose  of 
preventing,  if  possible,  any  unfair  and  fraudulent  abstraction  of  material  from  the 
survey  of  the  officer  ;  and  with  that  view  all  the  pots  are  to  form  one  joui'ney  and  to 
be  woiked  out  at  the  same  time.  This  provision  applies  equally  to  the  case  of  an 
overtaker,  which  is  to  form  a  part  of  the  same  course,  and  to  be  opened  at  the  same 
time,  obviously  with  a  view  to  prevent  a  different  process  proceeding  at  the  same  time, 
and  by  that  means  affording  a  facility  of  introducing  materials  after  the  pots  had  been 
gauged.  But  it  is  said,  that  though  the  course  was  to  terminate  on  the  Saturday,  still 
the  defendant  may,  under  the  circumstances  of  this  case,  be  entitled  to  the  deduction. 
Such  a  construction  would  in  mj'  opinion  be  contrary  to  the  manifest  intention  of  the 
Legislature,  and  open  a  door  to  the  commission  of  the  very  fraud  which  the  act  of 
Parliament  intended  to  guard  against. 

Eule  absolute. 

[445]     In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  King's  Bench.) 

Thorpe  r.  Cooper,  Clerk.  June  20th,  1828.— By  an  inclosure  act  which  passed  in 
1769,  commissioners  were  empowered  to  make  allotments,  inter  alia,  to  the  rector 
of  the  parish  of  Waddingham  cum  Snitterby,  within  the  adjoining  townships  of 
W.,  S.,  and  A.,  in  lieu  of  the  tithes  belonging  to  the  rector,  and  arising  within 
the  same  lands  and  grounds,  the  award  of  the  commissioners  to  be  final,  unless 
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appealed  against  within  six  months,  saving,  however,  the  rights  of  persons  other 
than  those  to  whom  allotments  should  be  made  in  respect  of  their  several 
interests.  Under  this  act,  the  commissioners  allotted  to  the  rector  lands  in  A. 
and  S.  in  respect  of  tithes  and  glebe,  to  which  he  was  there  entitled  ;  and  in  W., 
in  respect  of  glebe,  but  made  no  specitic  allotment  in  W.  in  respect  of  tithes  : 
the  rector  not  having  appealed  against  the  award,  in  1825,  sued  for  tithes  in 
W. :  Held,  that  he  was  not  barred  by  the  statute,  the  commissioners  having 
made  no  allotment  in  respect  of  tithes  in  W. 

[S.  C.  5  Bing.  116 ;  3  Moo.  &  P.  245.     Referred  to,  Bunhury  v.  Fuller,  1853, 
9  Ex.  131  ;  Bninsden  v.  Humphrey,  1884,  14  Q.  B.  D.  148.] 

Debt  on  the  statute  2  &  3  Edw.  6,  by  the  defendant  in  error,  as  rector  of  the 
parish  of  Waddingham  in  the  county  of  Lincoln,  against  the  plaintiff  in  error,  as 
occupier  of  certain  arable  meadow  and  pasture  lands,  situate  within  the  parish  of 
Waddingham,  for  not  setting  out  tithes  thereon.     Plea — Nil  debet. 

At  the  trial,  which  took  place  before  Best,  C.  J.,  at  the  Assizes  for  the  county  of 
Lincoln,  the  following  appeared  to  be  the  facts  of  the  case  ;  I  he  plaintiff  then  was, 
and  since  the  29th  of  September,  1811,  had  been  rector  of  the  said  parish  and  parish 
church  of  Waddingham  cum  .Snitterby.  The  plaintiff'  in  error,  on  and  from  the  29th 
of  September,  1817,  until  the  29th  day  of  September,  1818,  occupied  certain  meadow 
lands  in  the  township  of  Waddingham,  and  had  mowed  and  cut  down  and  carried 
away  divers  crops  of  hay  grown  on  such  lands  of  the  value  of  41.  18s.,  without  having 
at  any  time  divided  or  set  forth  for  the  defendant  in  error  any  tithes,  and  without 
having  at  any  time  compounded  or  otherwise  agreed  with  the  defendant  in  error  for 
or  concerning  any  tithes  in  respect  of  the  said  crops,  or  any  pait  thereof.  I  he  parish 
of  Waddingham  consists  of  two  townships,  viz.  Waddingham  and  Snitterby  Certain 
proceedings  in  Chancery  in  the  year  1700  were  also  given  in  evidence,  consisting 
of  a  bill,  answer,  and  decree  The  bill  set  out  an  agreement  made  in  [446]  1700, 
between  the  then  rector  of  Waddingham,  and  the  lord  of  the  manor,  and  all  the  free- 
holdeis  of  Waddingham,  that  certain  common  lands  should  be  inclosed,  and  that  the 
rector  should  have  a  certain  portion  of  the  lands  and  the  anmial  sum  of  941.  in  lieu  of 
tithes  ;  and  this  agreement  was  confirmed  and  ordered  to  be  performed  by  the  decree. 
The  lands  on  which  tithes  were  claimed  by  the  defendant  in  error,  formed  no  part  of 
the  lands  inclosed  under  the  above-mentioned  agreement  and  decree,  but  were  part 
of  the  lands  afterwards  inclosed  under  the  act  of  Parliament  in  1769,  hereinafter 
mentioned.  The  above-mentioned  composition  of  94l.  per  annum  was  proved  to  have 
been  paid  from  time  to  time  by  the  occupiers  of  land  in  the  township  of  Waddingham, 
and  accepted  by  the  rectors  until  the  year  1788,  when  a  new  rectoi-.  Dr.  J.  Barker, 
the  immediate  successor  of  Robert  Carter  hereinafter  mentioned,  succeeded  ;  the 
composition  of  941.  per  annum  was  then  abandoneil,  and  a  new  composition  agreed 
upon  between  the  occupiers  of  land  in  Waddingham  and  the  then  rector,  at  a  valua- 
tion of  the  whole  parish  ;  and  such  valuation  had  respect  as  well  to  the  lands  inclosed 
under  the  act  of  Parliament  hereinafter  mentioned,  as  those  inclosed  under  the  said 
agreement  and  decree.  The  defendant  in  error  was  presented  to  the  rectory  of 
Waddingham  in  1808,  and  the  plaintiff'  in  error  paid  his  share  of  the  composition  in 
respect  of  the  lands  in  question  to  the  then  rector,  and  to  the  defendant  in  error, 
until  the  year  1811.  From  Michaelmas  1811,  to  Michaelmas  1812,  the  defendant  in 
error  took  the  tithes  in  kind  ;  and  from  Michaelmas  1812,  the  plaintiff  in  error  refused 
to  pay  any  composition  or  set  out  his  tithes  in  respect  of  the  lands  in  question. 

In  the  year  1769,  an  act  of  Parliament,  intitled  "An  act  for  dividing  and  inclosing 
certain  open  fields,  lands,  and  grounds  in  the  several  townships  of  Atterby,  Snitterby, 
and  W'addingham,  in  the  county  of  Lincoln,"  was  passed  That  act  recited  (inter 
alia),  that  the  Rev.  Robert  Carter,  [447]  Clerk,  was  at  that  time  rector  of  the  parish 
and  parish  church  of  W^addingham  cum  Snitterby,  and  as  such  was  seised  of  certain 
glebe  lands  in  the  said  open  fields  and  grounds,  and  entitled  to  all  the  tithes  great 
and  small,  ecclesiastical  dues,  duties,  and  payments,  arising  within  the  titheable  places 
of  the  said  parish,  and  also  to  the  tithes  arising  upon  certain  parcels  of  land  lying 
dispersed  in  the  open  fields  of  Atterby.  The  act  then  enacted,  that  all  the  said  open 
arable  fields,  common  pastures,  carrs,  and  waste  grounds,  or  other  open  and  common 
grounds  in  the  said  several  townships,  be  divided  and  allotted  by  certain  commis- 
sioners appointed  to  carry  the  act  into  execution ;  and  directed  such  commissioners 
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to  assio-n  and  allot  unto  and  for  the  said  Robert  Carter  and  his  successors,  rectors 
of  the  "said  parish  of  Waddingham  cum  Snitterby  aforesaid,  such  parcel  or  parcels 
of  the  said  arable  fields,  common  pastures,  and  carrs  within  the  said  township 
of  Snitterby  (except  the  common  pasture  called  the  Cairside),  so  directed  to  be 
inclosed  as  aforesaid,  as  should  in  the  judgment  of  the  commissioners  or  any  two  of 
them  be  equal  in  value  to  and  a  full  satisfaction  for  the  present  glebe  lands  of  the 
said  rector,  within  the  last-mentioned  lands  and  grounds  so  to  be  inclosed  ;  and  then 
to  assign  and  allot  unto  and  for  the  said  Robert  Carter  and  his  successors,  rectors  as 
aforesaid,  such  parcel  or  parcels  of  the  residue  of  the  same  arable  fields  and  common 
pastures  and  can's  in  Snitterby  aforesaid  ;  and  also  all  the  titheable  parts  of  the  said 
township  of  Waddingham  as  shall  (quantity,  quality,  and  situation  considered) 
contain  or  be  equal  in  value  to  two  full  fifteenth  parts  of  titheable  places  of  the  last- 
mentioned  lands  and  grounds,  in  lieu  of,  and  as  a  full  recompense  and  compensation 
for,  all  the  tithes,  dues,  duties,  and  payments  whatsoever  belonging  to  the  said  rector, 
and  arising,  and  renewing,  or  happening,  or  which  might  arise,  renew,  or  happen 
within  the  same  lands  and  grounds ;  and  further,  to  assign  and  allot  unto  and  [448] 
for  the  said  Kobert  Carter  and  his  successors  (rectors  as  aforesaid),  such  parcel  or 
parcels  of  the  said  arable  fields  of  Snittei'by  aforesaid,  as  by  the  commissioners  or  any 
two  of  them  should  (quantity,  quality,  and  sitnation  considered)  be  adjudged  to  be 
equal  in  value  to  the  tithes  of  the  ancient  inclosed  lands  in  Snitterby  aforesaid.  The 
act  further  directed  allotments  to  be  made  in  the  Cairside  pasture,  equal  in  value  to 
two-fifteenth  parts  of  the  titheable  grounds  (quantity,  quality,  and  situation  con- 
sidered), to  the  rector  of  Waddingham  cum  Snitterby,  and  the  vicar  of  Bishop  Horton, 
according  to  their  respective  shares  and  interests  in  the  tithes  of  the  said  Carrside 
pasture.  By  the  act,  it  was  further  enacted,  that  within  six  calendar  months  next 
after  the  commissioners,  or  any  two  of  them,  should  have  completed  the  division  and 
allotments  thereby  directed  to  be  made,  or  as  soon  after  as  conveniently  might  be, 
they  should  form  and  draw  up  their  award  or  instrument  in  wi'iting,  which  should 
express  distinctly  and  separately  the  quantity  in  statute  measure  of  the  acres,  roods, 
and  perches  contained  in  the  said  fields  and  grounds,  thereby  directed  to  be  set  out 
and  assigned  ;  and  also  the  situation,  abuttals,  and  boundaries  of  the  several  parcels  and 
allotments,  respectively  by  them  set  out  and  assigned,  and  also  the  situation,  abuttals, 
and  boundaries  of  each  and  every  of  the  re.spective  townships  of  Atterby,  Snitterby, 
and  Waddingham,  and  should  contain  orders  and  directions  as  to  the  repair  of  the 
fences,  ditches,  gaps,  stiles,  and  bridges,  and  also  all  such  other  orders,  regulations,  and 
determinations  as  were  in  and  by  the  act  directed  or  authorised  to  be  made  ;  and  all 
such  other  orders,  regulations,  and  determinations,  as  should  be  necessary  or  proper 
to  be  inserted  in  the  said  award,  conformable  to  the  tenor  and  purport  of  the  said  act, 
or  for  the  completing  and  maintaining  the  said  division  and  inclosuie  ;  and  that  the  said 
award  should,  within  six  calendar  months  after  the  execution  thereof,  be  enrolled  by 
[449]  the  clerk  of  the  peace  of  the  division  of  Linsey  in  the  county  of  Lincoln  ;  and 
that  the  several  allotments  and  divisions,  and  all  orders,  directions,  regulations,  and 
determinations,  so  to  be  made  as  aforesaid,  and  declared  in  and  by  the  said  award, 
should  be  binding  and  conclusive,  unto  and  upon  all  the  parties  interested  ;  and  that 
immediately  after  the  enrolment  of  the  said  award,  all  manner  of  tithes,  ecclesiastical 
dues  and  duties,  and  payments  of  what  nature  or  kind  soever,  arising,  renewing, 
increasing,  payable,  or  happening  within  or  out  of  the  lands  or  grounds  thereby 
directed  to  be  inclosed,  or  within  the  said  ancient  inclosed  lands  or  grounds  or  other- 
wise howsoever,  except  such  surplice  fees  and  other  payments  as  were  before  excepted, 
and  all  right  of  common,  right  of  stray,  and  right  of  average,  upon  the  said  lands  and 
grounds  thereby  directed  to  be  inclosed,  and  every  of  them,  should  cease,  and  for  ever 
be  extinguished.  By  the  act  an  appeal  to  the  quarter  sessions  of  the  peace  was  given 
to  any  person  who  might  think  himself  aggrieved  by  any  thing  done  in  pursuance  of 
the  act,  the  appeal  to  be  within  six  calendar  months  after  the  cause  of  complaint, 
other  than  and  except  such  orders  and  determinations  of  the  commissioners  as  in  the 
act  were  declared  to  be  final  and  conclusive.  And  the  justices  were  required  to  hear 
and  determine  the  matter  of  such  appeal ;  which  determination  of  the  said  justices 
should  be  final  and  conclusive  to  all  parties  concerned,  and  should  not  be  moved  by 
certiorari  or  any  other  process  whatsoever  into  any  of  the  Courts  of  Westminster. 
The  act  contained  the  following  saving  clause:  "Saving  always  to  the  King's  most 
excellent  Majesty,  his  heirs  and  successors,  and  to  all  and  every  person  and  persons, 
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bodies  politic  and  corporate,  his,  her,  or  their  heirs,  successors,  executors,  and  adminis- 
trators, other  than  and  except  the  respective  persons  to  whom  any  allotment  or  allot- 
ments of  land  or  compensation  shall  be  made  bj'  virtue  of  this  act,  in  respect  of  the 
interest  or  property  for  which  such  [450]  allotments  or  compensations  shall  be  made, 
all  such  estate  and  interest  as  they,  every,  or  any  of  them  had  and  enjoyed  of,  in,  to, 
or  in  respect  of  the  said  fields,  common  pastures,  carrs,  and  waste  grounds,  or  any  of 
them,  before  the  passing  of  this  act,  or  could  or  might  have  had  or  enjoyed,  in  case 
the  same  had  not  been  made,  but  no  such  other  person  or  persons,  bodies  politic  or 
corporate,  his,  her,  or  their  heirs,  executors,  administrators,  or  successors,  shall  have 
power  to  disturb  any  of  the  allotments  to  be  made  in  pursuance  of  the  act,  but  shall 
accept  their  respective  allotments  which  shall  be  made  in  lieu  of  the  lands,  common 
right,  tithes,  or  other  interests,  which  he,  she,  or  they  would  have  been  entitled  to  in 
case  this  act  had  not  been  made." 

The  commissioners  appointed  by  the  act  duly  proceeded  to  make  a  division  and 
allotment  of  the  several  lands  and  grounds  thereby  directed  to  be  divided  and  inclosed  ; 
and  on  the  29th  of  November,  1770,  duly  made  and  executed  their  award  in  writing 
concerning  the  same,  which  said  award  was  duly  enrolled  according  to  the  provisions 
of  the  act.  Ey  this  award  the  commissioners  assigned  unto  Kobert  Carter  and  his 
successors  for  the  time  being,  rectors  of  Waddingham  cum  Snitterby,  as  follows  : — 
Three  several  plots  or  paicels  of  ground,  containing  together  .51  acres,  1  rood,  30 
perches,  statute  measure,  which  they  declared  to  be  in  lieu  of  and  as  a  compensation 
for  all  the  said  Kobert  Carter's  ancient  glebe  lands,  and  right  of  common  in  the  said 
north  carr,  south  carr,  and  carr-side  pasture,  and  the  ace-field  in  Waddingham  afore- 
said. These  allotments  were  figured  in  the  margin  of  the  award,  under  the  head  of 
"  Waddingham  allotments,"  "  glebe  allotment."  At  the  conclusion  of  the  Waddingham 
allotments,  on  the  sixteenth  sheet  of  the  said  award,  there  was  a  mai-ginal  note  by 
the  commissioners,  viz.  "  here  end  the  Waddingham  allotments ; "  and  immediately 
after  is  the  following  marginal  note,  viz.  "  Snitter-[451]-by  allotments  begin  here." 
In  the  sixteenth  sheet  of  the  award,  in  the  margin,  under  the  head  "  Snitterby  allot- 
ments, allotment  to  the  rector  in  lieu  of  glebe,"  the  commissioners  as.signed  to  the 
said  Robert  Carter,  as  rector  of  Waddingham  cum  Snitterby,  two  several  plots  or 
parcels  of  ground,  containing  together  33  acres,  3  roods,  32  perches,  and  which  they 
declared  to  be  in  lieu  of  the  glebe  lands,  and  right  of  common  belonging  to  the  said 
Robert  Carter,  as  rector  as  aforesaid,  and  also  in  lieu  of  an  ancient  inclosure  or  piece 
of  glebe  land,  given  by  him  in  exchange  to  John  Richardson.  The  commissioners 
then  assigned  to  the  said  Robert  Carter,  as  rector  of  \\  addingham  cum  Snitterby, 
five  several  plots  or  parcels  of  ground,  containing  together  223  acres,  1  rood,  31  perches, 
statute  measure,  which  223  acres,  1  rood,  31  perches,  (quantity,  quality,  and  situation 
considered),  they  adjudged  to  be  in  lieu  of  and  as  a  full  recompense  and  compensation 
for  all  the  tithes,  dues,  duties,  and  payments  belonging  to  the  said  Robert  Carter,  as 
rector  aforesaid,  within  the  open  fields,  common  pasture,  and  carrs  in  the  township  of 
Snitterby  and  Atterby  aforesaid.  The  commissioners  also  assigned  unto  the  said  Kobert 
Carter  and  his  successors,  rectors  of  Waddingham  cum  Snitterby,  one  plot  or  parcel 
of  ground,  containing  17  acres,  2  roods,  statute  measure,  which  (quantity,  quality, 
and  situation  considered)  they  adjudged  to  be  equal  in  value  to  the  tithes  of  the 
ancient  inclosed  lands  in  Snitterby.  At  the  end  of  the  Snitterby  allotments  was  a 
marginal  note  by  the  commissioners  as  follows,  viz.  "  Here  end  Snitterby  allotments." 
The  commissioners  then  assigned  unto  the  Rev.  Geo.  JoUand,  and  his  successors  for 
the  time  being,  rectors  of  Atterby  aforesaid,  a  certain  allotment  in  lieu  of  glebe,  certain 
allotments  amounting  together  to  125  acres,  3  roods,  26  perches,  statute  measure, 
which  (quantity,  quality,  and  situation  considered)  contained,  or  were  equal  in  value 
to,  two  full  fifteenth  parts  of  the  arable  fields,  com-[452]-mon  pastures,  and  carrs  in 
Atterby  aforesaid  ;  and  they  adjudged  the  same  to  be  in  lieu  of,  and  as  a  compensation 
for  all  the  tithes,  dues,  duties,  and  payments  of  the  said  Geo.  Jolland,  within  the  said 
arable  fields,  common  pastures,  and  carr  grounds  in  the  .said  several  townships  of 
Atterby  and  Snitterby,  except  as  in  the  said  act  excepted  ;  and  also  certain  allotments 
in  lieu  of  tithe  of  old  inclosure  in  Atterby  and  Snitterby  aforesaid.  The  lands  allotted 
in  Snitterby,  under  the  act,  amount  to  1533  acres  and  17  perches,  and,  deducting  the 
allotments  for  the  glebe,  33  acres,  3  roods,  32  perches,  there  remained  1499  acres  and 
25  perches,  two-fifteenths  of  which  would  be  199  acres,  3  roods,  32  perches.  The 
lands  allotted  as  aforesaid  to  the  rector  in  Snitterby,  amounted  to  223  acres,  1  rood, 
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31  perches,  leaving  an  excess  of  23  acres,  2  roods,  9  perches,  above  the  199  acres, 
3  roods.  22  peiches.  The  lands  allotted  in  the  township  of  VVaddingham,  under  the 
act,  amounted  to  1281  acres,  1  rood,  36  perches,  and  deducting  the  allotment  for  glebe 
and  rectoi''s  right  of  common,  51  acres,  1  rood,  30  perches,  and  for  a  gravel  pit  1  acre, 
2  roods,  there  "remained  of  lands  in  that  township  1228  acres,  2  roods,  6  perches,  two- 
fifteenths  of  which  would  be  1 63  acres,  3  roods,  8  perches.  The  lands  allotted  in  the 
township  of  Atterby,  under  the  act,  amounted  to  846  acres,  3  roods,  28  perches,  and 
deducting  the  allotnient  for  glebe  13  acres,  there  remained  of  lands  in  that  township 
833  acres,  3  roods,  28  perches,  two-fifteenths  of  which  would  be  11 1  acres  and  29  perches. 
The  lands  allotted  to  the  rector  amounted  to  12.5  acres,  3  roods,  26  perches,  leaving 
an  excess  of  14  acres,  2  roods,  37  perches,  beyond  the  111  acres,  and  29  perches. 
There  were  888  acres  and  16  perches  allotted  to  proprietors  of  lands  in  Waddingham, 
who  had  no  allotments  made  to  them  in  Snitterby.  There  was  not  in  the  award  any 
order,  direction,  regulation,  or  determination  of  the  commissioneis  as  to  the  tithes  of 
the  lands  in  the  township  of  Waddingham,  [453]  inclosed  by  virtue  of  the  act  or  any 
part  thereof,  unless  any  thing  above  stated  amounted  thereto. 

One  of  the  plaintiff's  witnesses  on  his  cross  examination  stated,  that  the  land  which 
the  rector  of  Waddingham  cum  Snitterby  had,  was  of  good  fair  quality,  and  lay  together 
convenient.  He  got  40  acres  of  carr  land,  much  better  than  the  uninclosed  land  which 
had  not  been  mowed  for  seven  years. 

At  the  trial,  the  learned  Chief  Justice  directed  the  Jury,  that  the  plaintiff  in  error 
was  entitled  to  the  verdict,  whereupon  a  bill  of  exceptions  was  tendered  to  and  sealed 
by  the  learned  Chief  Justice  ;  and,  a  writ  of  error  having  been  brought,  the  case  was 
now  argued  by  Broderick,  for  the  plaintiti"  in  error,  and  Adams,  Serjeant,  for  the 
defendant  in  error.(a) 

Argument  for  the  plaintiff  in  error.  'I  he  question  upon  the  present  record  has 
already  been  brought  under  the  consideration  of  the  Master  of  the  Rolls,  and  the 
Judges  of  the  Court  of  King's  Bench.  On  the  former  occasion  {Cooper  v.  Thorpe,  1  Swanst. 
92.  See  2  Russ.  78),  the  Master  of  the  Rolls  was  of  opinion  that  the  award  operated 
as  an  extinguishment  of  the  tithes :  on  the  latter,  however,  the  Court  of  King's  Bench 
arrived  at  a  dill'erent  conclusion  ;  and  it  was  said  that,  in  the  former,  the  saving  clause 
in  the  act  of  Parliament  had  not  been  sufficiently  adverted  to  (Cooper  v.  IFalk'T,  4  B.  & 
C.  36).  It  must  be  admitted,  that  the  object  of  the  act  of  Parliament  was  to  extinguish 
all  tithes,  and  in  [454]  lieu  thereof  to  give  the  rector  a  compensation  ;  and  although 
lands  in  Waddingham  have  not  been  expressly  awarded  in  lieu  of  tithes  there,  he 
must,  upon  the  award,  be  taken  to  have  recei\  ed  an  equivalent  compen.sation.  Omnia 
prfesumuntur  rite  esse  acta :  and  if  the  commissioners  were  empowered  to  award  an 
allotment  out  of  Waddingham  in  respect  of  the  tithes  there,  after  such  a  lapse  of  time 
they  must  be  presumed  to  have  so  done,  p.articularly  as  the  surplus  of  land  allotted 
to  the  rector  in  Snitterby  cannot  otherwise  be  accounted  for.  Now,  by  the  act  of 
Parliament,  the  commissioners  were  empowered  to  allot  such  parcels  of  the  arable 
fields  and  common  pasture  of  the  township  of  Snitterby,  and  of  the  township  of 
M^addingham,  as  should,  (quantity,  quality,  and  situation  considered),  be  equal  to  two 
fifteenth  parts  of  the  titheable  parts  of  those  lands ;  it  was  immaterial  to  the  rector 
where  those  lands  were  situated,  or  what  was  the  quality,  provided,  in  situation  and 
quality,  it  was  a  full  equivalent  for  the  tithe.  If  dissatisfied  with  the  decision  of  the 
commissioners,  the  rector  had  the  means  of  fully  investigating  the  question  upon  an 
appeal,  but  not  having  resorted  to  that  course,  and  having  acquiesced  in  the  propriety 
of  the  award,  every  intendment  must  be  made  to  support  it.  But  it  is  said  that  the 
rights  of  the  rector  are  saved  by  the  express  provisions  of  the  act  of  Parliament.  I'he 
saving  clause  will  not  however  bear  out  this  construction  ;  it  applies  only  to  persons 


(a)  The  following  questions  were  proposed  for  the  consideration  of  the  Court  :— 
Whether  the  defendant  in  error,  as  rector  of  the  parish  and  parish  church  of  Waddingham 
cum  Snitterby,  in  the  county  of  Lincoln,  had  not  been  compensated  for  all  tithes 
payable  to  him  as  rector  under  the  inclosure  act,  and  the  award  made  by  the  commis- 
sioners in  pursuance  of  the  act^  whether  under  the  act  and  award  all  tithes  due  to 
the  rector  were  not  extinguished  1  and,  whether  the  several  allotments  and  compensa- 
tions received  by  the  rector,  by  virtue  of  the  inclosure  act  and  award,  were  not  in  lieu 
of  all  tithes  1 
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other  than  those  to  whom  an  allotment  or  compensation  shall  be  made ;  and  if  the 
rector  has  an  allotment  in  lieu  of  the  tithes  of  Waddingham,  he  comes  within  the 
exception,  and  is  barred  by  the  act. 

Aigument  for  the  defendant  in  error.  By  the  act  of  Parliament,  the  commissioners 
were  directed  to  allot  to  the  rector  such  parcel  or  parcels  of  the  arable  fields,  common 
pastures,  and  carrs,  within  the  township  of  Snitterby,  and  also  the  titheable  parts  of 
the  township  of  Waddingham,  as  should  (quantity,  quality,  and  situation  consider-[455]- 
ed),  be  equal  in  value  to  two  fifteenth  parts  of  the  titheable  places  of  the  last-mentioned 
lands  and  grounds,  in  lieu  of  atid  as  a  full  compensation  for  all  the  tithes  belonging 
to  the  rector,  and  arising  within  the  same  lands  and  grounds.  The  commissioners 
were  not  empowered  to  make  an  allotment  in  the  one  township  in  lieu  of  the  tithes 
of  another,  but  were  to  make  an  allotment  in  each,  as  an  equivalent  for  the  tithes  of 
each.  Having  omitted  to  make  an  allotment  to  the  rector  of  the  lands  in  Waddingham, 
the  allotment  to  the  rector  in  Snitterby  can  be  extended  by  no  intendment  to  the 
allotments  in  Waddingham,  which  consisted  of  888  acres,  16  perches,  in  which  the  pro- 
prietors in  Snitterby  had  no  interest,  and  for  the  tithes  of  which  the  rector  has  received 
no  compensation.  The  omission  to  make  an  allotment  to  the  rector  of  the  lands  in 
Waddingham  may  be  explained  by  the  circumstance  of  a  money  composition  having 
been  received  by  the  rector,  before  the  passing  of  the  act  of  Parliament,  in  respect  of 
those  lands ;  and  the  commissioners  probably  thought  that  the  agreement  was  Ijinding 
upon  the  rector,  and  that  they  should,  by  allotting  to  him  land  in  lieu  of  tithes,  pay 
him  twice  over.  Assuming  then  that  the  rector  has  no  allotment  in  respect  of  those 
tithes,  the  saving  clause  applies,  and  not  being  a  person  to  whom  an  allotment  was 
made  in  respect  of  the  tithes,  he  is  not  barred  by  the  statute. 

Broderick  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  Best,  C.  J.,  as  follows  : — 

Any  compensation  for  the  tithes  of  Waddingham,  however  inadequate,  would 
extinguish  the  right  of  the  defendant  in  error,  because  the  amount  of  compensation 
was  to  be  decided  by  the  commissioners.  If  the  commissioners  did  err  by  giving  too 
little,  their  errors  could  only  be  cor-[456]-rected  by  an  appeal ;  and  the  rector  for 
the  time  being  not  having  appealed  to  the  sessions,  his  claim  and  that  of  his  successor 
would  have  been  for  ever  barred.  But  the  record  states  "that  there  is  not  in  the 
award  any  order,  direction,  regulation,  or  determination  of  the  commissioners  as  to 
the  tithes  of  lands  in  the  township  of  Waddingham,  inclosed  by  vii'tue  of  the  act  or 
any  part  thereof,  unless  any  thing  above  stated  amounts  thereto."  It  is  clear  that 
nothing  previously  stated  amounts  to  an  award  of  compensation  for  any  of  the  tithes 
of  AVaddingham,  for  all  the  allotments  are  made  as  compensation  for  other  claims  which 
are  stated  in  the  award.  This  is  an  answer  to  the  argument  that  the  commissioners, 
considering  the  situation,  quantity,  and  quality  of  the  land  allotted  to  the  rector, 
might  think  his  allotment  a  full  compensation  for  all  the  rights  belonging  to  his  rectory. 
We  have  been  asked  to  presume  that  the  commissioners  must  have  awarded  compen- 
sation for  these  tithes,  from  the  length  of  time  that  has  elapsed,  during  which  no  tithes 
have  been  claimed  for  the  lands  in  Waddingham. 

This  presumption  is  repelled  by  the  express  terms  of  the  award.  It  is  perfectly 
clear,  that  if  a  claim  for  compensation  for  the  tithes  of  Waddingham  was  made  to  the 
commissioners,  such  claim  was  disallowed.  The  authority  the  act  gives  to  the 
commissioners  is,  to  assign  and  allot  to  the  rector  such  parcels  of  lands  as  they  should 
consider  to  be  a  full  satisfaction  of  his  different  rights.  All  the  rights  to  be  com- 
pensated are  enumerated.  The  commissioners  are  not  authorized  to  decide  what 
rights  are  to  be  compensated,  but  only  to  ascertain  the  amount  of  compensation  for 
the  rights  specified  in  the  act.  With  regard  to  the  tithes  of  Waddingham,  the 
Legislature  has  not  permitted  the  commissioners  to  judge  what  compensation  shall  be 
made  for  them.  The  statute  says  the  compensation  for  these  tithes  shall  be  two- 
fifteenths  of  the  titheable  lands  in  Waddingham  ;  and  the  commissioners  have  [457J 
only  to  ascertain  what,  quality,  quantity,  and  situation  considered,  amounts  to  two- 
fifteenths  of  the  titheable  lands  in  this  township. 

The  commissioners,  not  having  made  any  compensation  for  the  tithes  of  Wadding- 
ham, must  either  have  rejected  a  claim  which  they  were  directed  to  compensate,  or 
from  inadvertence  have  omitted  to  make  compensation  for  it.  In  the  first  ca.se,  they 
have  exceeded  their  authority ;  in  the  second,  they  have  omitted  to  do  what  they 
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were  expressly  required  to  do.  In  either  view  of  the  case,  their  award  is  void  as 
to  all  such  interests  as  are  affected  by  their  exceeding  their  jurisdiction  or  by  their 
omission.     A  party  is  not  concluded  by  not  appealing  against  a  nullity. 

It  is  probable  that  the  allotments  made  to  the  several  owners  of  titheable  lands  in 
Waddingham,  are  made  in  the  same  proportions  as  they  would  have  been  if  an  allot- 
ment had  been  made  to  the  rector  for  tithes.  The  owner  of  each  allotment  has  the 
land  which  should  have  been  awarded  to  the  rector  for  the  tithes  of  his  allotment. 
If  so,  the  only  effect  of  this  decision  will  be,  that  the  rector,  who  has  not  been  com- 
pensated for  his  tithes,  will  have  the  tithes,  and  the  landowners  who  are  to  pay  the 
tithes,  will  have  amongst  them  the  lands  which  should  have  been  allotted  to  the 
rector  as  a  compensation  for  his  tithes.  But  it  has  been  insisted,  that,  after  the 
enrolment  of  the  award,  all  tithes  shall  cease  and  be  extinguished.  If  there  were  no 
other  clauses  in  the  act  to  control  the  terms  of  this  section,  it  could  not  by  any  legal 
construction  be  made  to  extinguish  tithes  in  a  township  of  the  parish  of  which  no 
notice  is  taken.  As  to  the  tithes  of  that  township,  it  is  no  award.  But  there  is  a 
clause  which  saves  the  rights  of  all  persons,  except  such  persons  to  whom  compensa- 
tion shall  be  made  in  respect  of  the  interest  or  property  for  which  such  compensation 
shall  be  made.  If  any  man  has  any  interest  or  property,  for  which  no  compensation 
is  made,  his  interest  is  reserved  to  him  in  the  [458]  same  state  in  which  it  was  before 
the  act  passed.  It  cannot  be  argued  that,  because  the  rector  has  compensation  for 
one  part  of  his  rectory,  his  right  in  another  part  of  his  rectory,  for  which  it  is  clear 
that  nothing  has  been  allotted  to  him,  shall  not  be  protected  by  this  clause.  The 
clauses  are  consistent  with  each  other,  and  effect  must  be  given  to  both  Where  any 
compensation  is  made,  and  the  party  does  not  appeal,  he  cannot  afterwards  complain 
of  the  inadequacy  of  the  compensation,  and  his  rights  are  extinguished  by  the  first 
clause.  If  property  be  omitted  out  of  the  award,  it  is  not  touched  by  the  first  clause, 
and  the  rights  of  the  owner  are  saved  by  the  second.  This  we  should  be  bound  to 
hold,  even  if  our  decision  produced  injustice ;  for  we  cannot  reject  a  clause  in  the  act 
which  is  reconcileable  with  the  other  parts  of  it.  But  the  decision  which  we  are  called 
on  to  pronounce  accords  with  the  justice  of  the  cise  to  be  decided.  The  rector  ought 
not  to  be  deprived  of  tithes,  for  the  giving  up  of  which  he  has  had  no  compensation. 
Awards  made  under  acts  of  Parliament  are  governed  by  the  same  rules  as  apply  to 
awards  made  on  the  submissions  of  individuals.  A  private  act  is  regarded  only  as  the 
deed  of  the  parties  bound  by  it.  When  such  an  act  appoints  arbitrators,  it  is  the 
submission  of  these  parties.  If  an  award  goes  beyond  the  submission  to  the  arbi- 
trators, it  is  pro  tanto  void.  If  it  omits  to  decide  on  anything  within  the  scope  of 
the  submission,  the  interest  of  the  parties  remains  in  the  state  it  was  in  before  the 
award  was  made.  In  Piavee  v.  Farmer  (4  Term  Rep.  146),  the  reference  was  of  <all 
matters  in  difference :  it  was  held,  by  the  Court  of  King's  Bench,  that  the  parties 
might,  after  an  award  was  made  on  this  submission,  shew  that  there  were  matters, 
which,  not  being  brought  under  the  con.sideration  of  the  arbitrators,  were  not  decided 
by  them,  and  were  therefore  not  affected  by  the  award.  Indeed,  this  rule  is  not  con- 
[459]-fined  to  awards,  for  although  a  declaration  contains  counts  under  which  the 
plaintiff's  whole  demand  might  be  recovered,  yet,  if  no  attempt  has  been  made  to  give 
evidence  of  some  of  the  claims,  they  may  be  recovered  in  another  action.  This  was 
decided  in  Seddon  v.  Tutop  (6  Term  Rep.  607),  and  that  decision  has  been  confirmed 
by  subsequent  cases  in  the  King's  Bench  and  Common  Pleas.  Upon  these  principles 
the  defendant  in  error  is  entitled  to  maintain  his  suit  for  non-payment  of  the  tithes 
at  Waddingham,  and  the  judgment  of  the  Court  of  King's  Bench  must  be 

Atfirmed. 


Exchequer  Chamber  in  Equity.    Before  the  Lord  Chief  Baron. 

Charles  Cutten — Plaintiff;  John  Sanger,  William  Smith,  Alexander  Fisher, 
John  Sanger  Tucker,  William  Tucker,  John  Thomas  Church,  Richard 

COPPINGER,  AND    MaRY    FRANCES   SANGER,    his    Wife,  EmILY    TuCKER,  FRANCES 

Tucker,  and  Charlotte  Augusta  Tucker — Defendants.  Feb.  4th,  May  1st, 
June  9th,  1828. — Upon  a  bill  by  assignees  to  set  aside  a  settlement,  made  by  a 
trader  in  favour  of  his  children,  on  the  ground  that  he  was  insolvent  at  the  time 
of   the  execution  of  the  settlement,  the  Court  considered  that  the  insolvency 
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mentioned  in  the  late  bankrupt  act,  6  Geo.  4,  c.  16,  s.  75,  must  mean  a  total 
insolvency,  such  as  a  general  inability  to  pay  debts  in  the  ordinary  course  of 
trade,  or  the  entering  into  a  composition  with  creditors;  and  that  notice  of 
inability  to  meet  a  particular  demand  was  not  notice  of  insolvency ;  and  in  the 
present  case  held,  that  evidence  that  the  bankrupt  had  accepted  two  bills  prior 
to  the  date  of  the  settlement,  and  which  were  from  time  to  time  renewed,  and 
ultimately  not  paid,  was  not  alone  sufficient  evidence  of  insolvency,  within  the 
meaning  of  the  act. 

[For  other  proceedings  (sub  nomine  Tucker  v.  Sanger),  see  13  Price,  119  ; 
M'Cle.  424 ;  M'Cle.  &  Y.  425.] 

The  bill  in  this  case  was  filed  in  March,  1826,  by  the  plaintiflf,  as  assignee  of  the 
estate  and  effects  of  Edward  Tucker,  one  of  the  plaintiffs  in  the  cause  of  Tucker  [460] 
against  Sanger  (reported  in  M'Cleland,  424,  and  subsequently  in  M'Cleland  &  Younge, 
425),  under  a  commission  of  bankrupt,  issued  against  the  said  Edward  Tucker. 

The  bill  stated  the  proceedings  and  decree  in  that  cause,  and  particularly  that 
part  of  the  decree  by  which  the  deed  of  appointment  of  the  10th  December,  1821, 
executed  by  John  Sanger,  of  the  estates  called  Eeeds  and  Hammetts,  was  declared  to 
be  a  good  and  valid  appointment,  and  w-as  established  (see  Decree,  M'Cleland,  454). 

The  bill  further  stated,  that  Edward  Tucker  was  considerably  indebted  and 
involved  at  the  time  when  the  said  deed  of  appointment  was  executed,  and  was  then 
insolvent;  and  that  if,  when  he  executed  the  indentures  of  the  14th  and  15th  December, 
1821,  alluded  to  in  the  former  cause,  and  stated  in  the  present  suit,  he  was  not  insol- 
vent, it  was  in  consequence  of  such  appointment  in  his  favour ;  and  that,  by  executing 
the  indentures  of  the  14th  and  15th  December,  1821,  he  deprived  himself  of  the  means 
of  paying  his  just  debts,  and  reduced  himself  to  a  state  of  insolvency.  That  many 
debts  due  and  owing  by  Edward  Tucker,  before  and  on  the  15th  December,  1821, 
were  still  due  and  owing,  and  that  Edward  Tucker  had  ever  since  continued,  and  still 
was,  insolvent.  The  bill  then  stated,  at  some  length,  the  indentures  of  the  14th 
and  15th  December,  1821,  by  which  the  estates  called  Hammetts  and  Reeds,  were 
bargained,  sold,  released,  and  conveyed  b_v  John  Sanger  and  Edward  Tucker,  to  the 
defendant  Tucker,  and  his  heirs,  to  the  use  of  the  defendant  Smith,  his  executors, 
administrators,  and  assigns,  for  two  hundred  years ;  with  remainder  to  the  use  of 
Edward  Tucker  and  his  assigns  for  life,  without  impeachment  of  waste  ;  with  remainder 
to  the  use  of  the  defendants  John  Sanger,  and  Edward  Fisher,  and  their  heirs,  during 
the  life  of  the  said  Edward  Tucker,  in  trust  to  [461]  support  contingent  remainders; 
and  from  and  after  the  decease  of  the  said  Edward  Tucker,  to  the  use  of  all  the 
children  of  the  said  Edward  Tucker,  as  tenants  in  common,  with  such  benefit  of 
survivorship  as  therein  mentioned.  The  trusts  of  the  two  hundred  years'  term  were 
declared  to  be,  for  raising  and  paying,  by  and  out  of  the  rents  of  the  estates,  and  by 
felling  and  disposing  of  timber,  all  the  costs,  charges,  and  expenses  which  the  said 
Edward  Tucker,  his  executors  or  administrators  had  incurred  or  sustained,  or  should 
incur  or  sustain,  in  respect  of  the  suit  then  depending,  and  in  carrying  the  decree 
and  orders  therein  into  effect,  and  incident  thereto:  next  to  pay  an  annuity  of  151. 
to  William  Tucker  for  life  ;  an  annuity  of  151.  to  John  Sanger  Tucker  for  life  ;  and 
an  annuity  of  151.  to  Mary  Frances  Coppinger  for  life.  And  subject  and  without 
prejudice  to  the  trusts  aforesaid,  upon  trust,  by  the  ways  aforesaid,  or  by  demising 
or  mortgaging  the  premises,  to  levy,  raise,  and  pay  all  the  costs,  charges,  and  expenses 
whatsoever  that  should  be  borne,  paid,  sustained,  or  incurred  by  the  parties  to  that 
indenture,  in  or  about  any  suits  in  Equity,  for  the  purposes  of  restraining  William 
Tucker,  John  Sanger  Tucker,  and  Mary  Frances  Coppinger,  from  cutting,  felling,  or 
carrying  away  timber  from  the  said  hereditaments,  or  from  collecting  and  receiving 
the  rents  thereof. 

The  bill  alleged  that  there  was  no  consideration  for  the  indentures,  and  that  the 
same  were  voluntar}',  and,  as  against  the  creditors  of  Edward  Tucker,  fraudulent. 

That,  in  pursuance  of  the  decree,  Edward  Sanger,  in  Trinity  Term,  6  Geo.  4, 
suffered  a  common  recovery ;  and  by  such  recovery,  and  certain  deeds  dated  18th  and 
19th  March,  1825,  leading  the  uses  thereof,  the  said  estates  called  Hammetts  and 
Eeeds,  were  conveyed  and  assured  to  the  uses  declared  by  the  indenture  of  the  15th 
December,  1821.     But  that  the  only  intent  of  the  recovery  and  deeds  leading  the  uses 
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thereof,  was  to  confirm  the  will  [462]  of  John  Sanger,  and  bar  the  remainders 
expectant  on  the  estate  tail  of  Edward  Sanger. 

That  the  defendant  Church  claimed  to  have  a  lien  on  the  title  deeds,  and  to  be 
also  an  equitable  mortgagee  under  Edward  Tucker. 

The  bill  then  stated  the  issuing  of  a  commission  of  bankrupt  against  Edward 
Tucker  on  the  1st  December,  1825,  and  the  appointment  of  the  plaintiflf'as  assignee. 

The  bill  prayed  that  the  indentures  of  the  14th  and  15th  December,  1821,  might 
be  declared  voluntaiy  and  fraudulent,  as  against  Edward  Tucker's  creditors,  and  not 
available  against  the  plaintifi',  either  wholly,  or  to  such  extent  as  the  Court  might 
consider  just ;  and  that  the  recovery,  and  deeds  leading  the  uses  of  it,  might  be  con- 
sidei-ed  merely  as  assurances  for  confirming  the  will  of  John  Sanger,  and  relieving  the 
title  from  the  claims  of  Edward  Sanger,  and  as  making  no  alteration  in  the  rights  of 
the  parties  ;  and  that  the  rights  of  the  parties  might  be  declared  ;  that  the  trusts  of 
the  term  of  two  hundred  years,  if  available  as  against  the  plaintiff",  might  be  executed  ; 
and  that  the  lien  due  to  the  defendant  Church  might  be  ascertained. 

The  bill  also  prayed  an  injunction,  to  restrain  the  defendants  from  felling  or 
cutting  timber,  or  committing  other  waste,  and  from  mortgaging,  selling,  or  letting 
the  estates,  or  receiving  the  rents  and  profits  thereof ;  and  the  appointment  of  a 
receiver  ;  and  also  prayed  certain  accounts. 

The  defendants,  John  Sanger,  Alexander  Fisher,  and  William  Smith,  by  their 
joint  answer,  did  not  admit  the  insolvency  of  Edward  Tucker,  and  contended  that  the 
deeds  of  14th  and  15th  December,  1821,  were  not  voluntary  or  fraudulent,  having 
been  executed  by  Edward  Tucker  in  pursuance  of  an  agreement  and  promise  to 
execute  the  same ;  and  on  the  faith  of  which  agreement  and  promise,  the  deed  of 
appointment  of  the  10th  December,  1821,  was  executed. 

[463]  The  defendant  Church,  by  his  answer,  insisted  on  the  validity  of  the  deeds 
of  14th  and  15th  December,  1821,  and  claimed  to  have  a  lien  to  the  amount 
of  12001. 

The  defendant  Coppinger  and  wife,  by  their  answer,  admitted  Edward  Tucker 
to  be  insolvent  at  the  time  of  the  execution  of  the  deeds.  They  however  contended, 
that  the  deeds  were  good,  as  being  the  consideration  for  the  appointment. 

The  defendants,  John  Sanger  Tucker  and  William  Tucker,  put  in  answers  to 
a  similar  effect. 

Evidence  was  entered  into  on  both  sides  as  to  the  solvency  or  insolvency  of  Edward 
Tucker  at  the  time  of  the  execution  of  the  deeds.(a) 

Mr.  Knight,  and  Mr.  Anderdon,  0.,  for  the  plaintiff",  contended  that  the  deeds 
of  14th  and  15th  December,  1821,  amounted  in  efi'ect  to  a  voluntary  settlement 
by  Edward  Tucker,  and  he  being  at  the  time  insolvent,  which  the  evidence,  as  they 
contended,  established,  it  was  fraudulent  and  void  as  against  his  creditors.  That  if 
the  settlement  were  even  good  so  far  as  respected  the  provision  for  the  annuities  and 
the  costs,  yet  it  would  be  bad  for  the  lemainder.  They  also  drew  the  attention  of 
the  Court  to  the  alteration  made  in  the  bankrupt  law  by  the  late  statute  (6  Geo.  4, 
c.  16,  s.  73).  And  in  support  of  theii-  arguments  they  cited  ll'aUayn  v.  ( 'outts  (3  Meriv. 
707),  Rdulledge  v  Dorril  (2  Ves.  jun.  357),  Ahmndei-  v.  Alexander  (2  Ves.  sen  640), 
Liish  V.  //  ilkinson  (5  Ves.  385),  Uolloway  v.  MiUaid  (1  Madd.  414). 

Mr.  Jeivis,  and  Mr.  Wright,  for  the  defendants,  the  infant  children  of  Edward 
Tucker.  The  plaintiff'  has  proved,  by  his  cross  examination  of  Edward  Tucker  as 
a  witness,  [464j  that  Edward  Tucker  was,  at  the  execution  of  the  deeds,  and  down 
to  the  year  182.1,  solvent.  The  allegation  as  to  insolvency,  and  the  evidence  in  support 
of  it,  has  entirely  broken  down. 

Mr.  Martin,  H.,  Mr.  Wray,  and  Mr.  Bethell,  for  other  defendants. 

June  tnh.— The  Lokd  t  hief  Bakun  now  delivered  judgment.  In  this  case  the 
plaintiff  Cutten  is  the  assignee  of  Edward  Tucker,  a  bankrupt.  The  defendants  are 
per.sons  claiming  estates  or  interests  in  certain  premises,  called  Reeds  and  Hammetts, 
in  the  county  of  Devon,  either  as  trustees,  or  as  having  a  beneficial  interest  in  them. 
The  object  of  the  suit  is  to  bring  into  the  mass  of  the  bankrupt's  efl"ects  this  estate 
called  Keeds  and  Hammetts,  for  the  benefit  of  his  creditors.  The  objection  is,  that 
this  estate  was  settled  in  December,  1821,  in  such  a  way  as  that  Edward  Tucker  had 

(a)  The  general  nature  and  the  eff"ect  of  this  evidence,  is  stated  in  the  judgment, 
infia,  p.  469,  et  seq. 
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only  a  life  interest  in  it.  It  cannot  be  disputed  that  the  assignee  is  entitled  to  such 
estate  and  interest  as  Edward  Tucker  the  bankrupt,  clearly  had  in  these  lands.  The 
contest  is,  whether  they  are  entitled  to  any  thing  beyond  that,  and  to  what.  This 
case  is  attended  with  some  very  peculiar  circumstances,  which  it  will  be  necessary  to 
bring  into  view.  [His  Lordship  then  stated  the  devise  in  John  Sanger's  will,  from 
one  of  the  deeds,  (u)] 

Briant,  one  of  the  trustees,  died ;  John  Sanger  survived.  Mary  Tucker,  the 
daughter,  possessed  the  property  during  her  life.  She  died,  leaving  several  children, 
of  whom  Edward  Tucker  was  one.     The  others  are  parties  to  this  suit. 

On  the  10th  December,  1821,  John  Sanger  made  an  appointment  to  Edward 
Tucker  in  fee.  Three  or  four  days  afterwards,  by  indentures  of  lease  and  release, 
dated  [465]  the  Uth  and  loth  of  the  same  mouth  of  December,  Edward  Tucker 
settled  the  estate  in  this  way.  [His  Lordship  stated  the  provisions  and  effect  of  the 
deed  of  1.5th  December,  1821.] 

Previously  to  these  deeds  there  had  been  a  suit  instituted  against  Edward  Sanger, 
the  heir  of  the  original  testator,  to  make  him  confirm  the  title  to  Reeds  and  Hammetts, 
which  was  doubtful,  or  at  least  to  put  him  to  his  election,  according  to  the  will  of  his 
father.  The  father,  on  the  face  of  his  will,  implies  that  he  had  not  a  certain  and  clear 
power  over  the  estate,  for  in  case  his  eldest  son,  on  whom  the  title  would  have 
devolved,  did  not  confirm  the  devise,  he  made  a  provision  which  had  the  effect  of 
putting  the  son  to  his  election.  Upon  the  execution  of  this  appointment,  a  supple- 
mental suit  was  instituted  by  Edward  Tucker,  to  obfaiin  the  benefit  of  this  confirmation 
and  of  the  appointment.  These  two  suits  were  consolidated,  and  were  decided  by  me 
in  1824.  Upon  that  occasion,  1  confirmed  the  appointment  to  Edward  Tucker,  made 
by  John  Sanger,  on  the  10th  December,  1821.  I  had  nothing  to  do  with  the  settle- 
ment made  by  the  deeds  of  the  1-ith  and  l-5th  December,  1821,  so  far  as  respected 
any  directions  I  had  to  give,  or  otherwise,  except  that  the  execution  of  those  deeds 
was  used  as  an  argument  to  shew  the  invalidity  of  the  appointment,  on  the  ground 
that  it  w'as  made  in  consequence  of  a  contract  between  John  Sanger  and  Edward 
Tucker. 

It  appears  in  the  present  suit  that,  some  time  in  the  latter  end  of  1825,  Edward 
Tucker  became  bankrupt ;  and,  as  I  have  already  stated,  this  suit  is  brought  by  his 
assignee,  praying,  in  substance,  to  set  aside  the  settlement  of  llth  and  15th  December, 
1821  ;  or,  if  that  caiuiot  be  obtained,  to  have  the  benefit  of  such  estate  as  Edward 
Tucker  was,  at  the  time  of  his  bankruptcy,  entitled  to,  and  to  have  certain  directions, 
to  which  it  is  supposed  those  interests  entitle  them. 

[466]  The  claim  is  founded  on  the  late  bankrupt  act,  6  Geo.  4,  c.  16,  s.  73. 
The  defence  rests  upon  the  provisions  of  the  same  clause. 

It  is  said,  for  the  defence,  that  the  case  does  not  come  within  the  enactment, 
because  Edward  Tucker  was  not,  "at  the  time,  insolvent."  It  is  further  said,  that 
the  children  do  not  derive  title  from  Edward  Tucker,  or  if  they  do,  that  their  title 
is  protected  by  a  valuable  consideration. 

It  will  be  convenient  to  dispose,  first,  of  that  view  of  the  subject  which  I  have 
stated  last.  Do  the  children,  then,  derive  title  from  Edward  fucker?  and  is  the 
settlement  voluntary,  or  is  it  founded  on  a  valuable  consideration  ?  It  is  impossible 
to  dispose  of  these  points  without  referring  to  the  decree  in  the  former  cause,  so  far 
as  it  relates  to  the  question  on  the  validity  of  the  appointment  made  by  John  Sanger 
in  favour  of  Edward  i'ucker. 

That  case  is  accurately  reported  by  Mr.  M'Cleland,  and  the  decision  of  that  question 
by  the  Courtis  to  be  found  in  vol  1,  p.  448.  I  have  reconsidered  the  principles  on 
which  I  proceeded  in  that  case,  and  I  see  no  reason  to  depart  from  them.  It  appears 
to  me,  now,  that  the  line  I  took  was  the  necessary  result  of  what  had  been  done  in 
the  cases  of  Langston  v.  Blacknwre,  before  Lord  Hardwicke  (Ambl.  289) ;  Jioutledge  v. 
Dorril,  I  think  before  Lord  Alvanley  (2  Ves.  jun.  357) ;  and  IFIiite  v.  St.  Barbe,  before 
Sir  William  Grant  (1  Ves.  &  B.  399).  In  all  those  cases,  interests  were  given,  in  form, 
by  the  donee  of  the  power,  to  grandchildren,  who  were  not  objects  of  the  power, 
because  the  person  who  was  the  prop-r  object  of  the  power,  and  to  whom  the  whole 
might  have  been  appointed,  was  a  party  to  the  deed,  and  concurred  in  the  gift.  It 
appears  to  me,  that,  in  those  cases,  such  persons  as  were  not  the  propei-  objects  of  the 

{a)  The  devise  is  stated  at  length  in  M'Clel.  pages  425-6. 
Ex.  Div.  IV.— 32* 
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power,  must  have  been  considered  as  taking  by  and  from  the  person  [467]  who  was 
the  proper  object  of  the  power.  I  can  view  the  settlement,  therefore,  of  the  14th 
and  15th  December,  1821,  as  a  voUmtarj'  settlement  of  Edward  Tucker  only  so  far 
as  it  gives  interests  to  his  own  children. 

It  remains  to  be  considered  whether  it  is,  therefore,  void.  This  depends  upon  the 
fact,  whether  he  was  at  the  time,  that  is,  on  the  10th  December,  1821,  insolvent.  The 
73d  sect,  of  the  late  bankrupt  act  makes  that  circumstance  a  condition  to  the  power 
which  it  confei's  on  the  commissioners  to  assign  or  sell  the  estate.  Insolvency  is  an 
incapacity  to  pay  debts.  It  is  the  want  of  means  within  a  man's  power  to  discharge 
the  demands  upon  him.  This  is  a  matter  sometimes  e.xtremely  apparent,  but  which, 
when  at  all  obscure,  is  generally  of  ditfioult  ascertainment.  The  assignee  who  claims 
an  interest  in  an  estate,  apparently  vested  in  Edward  Tucker's  issue,  upon  the  ground 
of  his  insolvency  at  the  time  of  the  gift,  has  to  prove  his  case.  The  question  is, 
whether  he  has  proved  it. 

I  have  not  been  able  to  obtain  a  strong  light  from  authorities  as  to  what  shall  be 
evidence  of  insolvency.  There  is  no  case  that  I  know  of  under  the  last  act  of  Parlia- 
ment. There  are,  however,  a  few  cases  which  touch  upon  this  subject.  In  Reader  v. 
KnatchhuU,  5  Term  Eep.  218,  in  a  note,  it  was  held  that  if  a  man  enters  into  a  com- 
position with  his  creditors,  that  is  evidence  of  his  insolvency  at  the  time.  There 
is  an  Anonymous  case  in  1st  Campbell's  Nisi  Prius  Reports,  p.  492,  which  arose  under 
the  46  Geo.  3,  c.  135,  commonly  called  Sir  Samuel  Romilly's  Act.  That  act  provides, 
that  all  contracts  and  transactions,  by  and  with  any  bankrupt,  bona  fide  made  or 
entered  into,  more  than  two  calendar  months  before  the  date  of  the  commission,  shall, 
notwithstanding  any  prior  act  of  bankruptcy  committed  by  such  bankrupt,  be  good, 
provided  the  person  so  dealing  with  such  bankrupt  had  not,  at  the  time,  notice  of 
any  prior  act  of  bankruptcy  having  been  committed  by  such  bankrupt,  or  that  he 
was  insolvent  or  had  stopped  payment.  The  transaction  in  question  was  two  months 
before  the  [468]  commission ;  but  it  was  insisted  that  the  partj'  had  notice  of  the 
insolvency.  The  fact  proved  was,  that  the  party  had  bills  of  the  bankiupt,  which  the 
bankrupt  was  liable  to  pay,  that  the  bills  were  renewed,  and  the  bill  in  question  was 
a  renewed  bill.  Lord  Ellenborough  held,  that  the  insolvency  mentioned  in  the  statute 
must  mean  a  general  inability  in  the  bankrupt  to  answer  his  engagements  ;  which  was 
not  to  be  inferred  from  his  renewing  bills  of  exchange  in  a  particular  instance.  Such 
was  the  effect  of  Lord  Ellenborough's  opinion  on  the  subject. 

That  case  bears,  as  will  appear  when  I  refer  to  the  evidence,  a  strong  analogy  to 
the  present  cause.  There  was  a  supervening  bankruptcy,  and  bills  renewed  to  the 
knowledge  of  the  party.  Yet  this  was  held  not  to  be  evidence  of  insolvency.  Notice 
of  it  was  not,  in  the  opinion  of  Lord  Ellenborough,  notice  of  insolvency.  Something 
upon  the  subject  is  to  be  collected  also  from  the  case  of  Bayly  v.  Schofield  (1  Maule  & 
Selvv.  338).  In  that  case.  Lord  Ellenborough  said,  "  By  insolvent  circumstances  is 
meant,  that  a  person  is  not  in  a  condition  to  pay  his  debts  in  the  ordinary  course,  as 
persons  carrying  on  trade  usually  do.  Looking  at  the  letter  of  11th  October,  which 
inclosed  the  bill,  it  emphatically  shews  him  to  have  been  in  insolvent  circumstances  ; 
it  speaks  of  his  being  unable  to  muster  a  sufficient  sum,  and  of  his  having  been  obliged 
to  pay  every  one  a  little  as  it  came  to  hand.  Can  that  payment  then  be  said  to  be  in 
the  ordinary  couise,  when  a  man  confesses  he  is  obliged  to  pay  by  minute  portions  to 
each  of  his  creditors?  It  is  more  like  a  distribution  under  a  deed  of  composition, 
than  by  a  tiader  appearing  openly  at  his  counter."  Mr.  Justice  Le  Blanc  said,  "  I 
take  insolvency,  as  it  respects  a  trader,  to  mean  that  he  is  not  in  a  situation  to  make 
his  payments  as  usual,  and  that  it  does  not  follow  that  he  is  not  insolvent,  because 
he  may  ultimately  have  a  surplus  upon  the  winding  up  of  his  aflairs."  Mr.  [469] 
Justice  Bayley  observed,  "  If  he  is  under  a  general  niability  to  make  good  his  pay- 
ments, then  he  is  insolvent."  The  last  case  I  have  been  able  to  find,  in  which  there  is 
any  intimation  of  a  judicial  opinion  upon  the  subject,  is  Ahraham  v.  George  { 1 1  Price, 
423),  in  this  Court,  in  1822.  The  just  inference  from  this  case  seems  to  me  to  be 
the  same  as  from  the  former  cases  :  that  notice  of  a  difficulty  to  meet  particular 
demands  only,  is  not  notice  of  insolvency;  but  it  must  be  of  a  more  general  and 
extensive  description,  a  general  composition,  as  in  Reader  v.  Knatchhidl,  or  what  is 
said  to  resemble  a  composition,  the  paying  every  creditor  a  little  as  it  came  to  hand, 
as  in  Bayly  v.  Schofield. 

I  have  now  to  inquire  to  which  of  these  descriptions  the  present  case  belongs. 
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There  are  but  two  material  witnesses  in  the  cause  to  this  point.  One  is  Joseph 
Dandridge,  and  the  other  Edward  Tucker  himself.  Dandridge  is  examined  by  the 
plaintiff,  and  Edward  Tucker  is  examined  in  chief  on  the  part  of  the  defendant,  and 
cross-examined  by  the  plaintifT.  Dandridge  being  a  creditor  of  the  bankrupt  is  prima 
facie  not  competent.  But  if  his  testimony  were  received,  it  would  not  decide  the 
point.  The  substance  of  Dandridge 's  evidence  is,  that  he  was  intimately  acquainted 
with  Edward  Tucker,  during  the  year  1821,  and  previous  to  that  period  ;  that  Tucker 
was  in  distressed  circumstances  ;  that  the  witness  lent  him  from  time  to  time  small 
sums  of  money  ;  that  he  had  discounted  for  him  some  liills  of  exchange,  which  were 
running  in  November  and  December,  1821  ;  that  I'ucker  was  unable  to  pay  those 
bills  ;  that  in  consequence  of  this  inability,  they  were  renewed,  and  remained  unsatisfied 
at  the  date  of  the  commission  in  December,  1825.  This  witness  also  takes  upon 
himself  to  state,  in  general  terms,  that  Tucker  was  insolvent  in  1821.  This  general 
allegation  is  denied  by  Tucker,  but  the  facts  stated  do  not  appear  to  be  cou-[470]- 
tradicted.     The  question  is,  whether  those  facts,  without  more,  prove  insolvency. 

The  effect  of  Tucker's  evidence  is,  utterly  to  deny  his  insolvency  in  1821.  He 
swears  that  it  did  not  commence  till  1823,  or  the  beginning  of  1824,  two  years  after 
the  settlement.  He  states  that  his  trade  was  that  of  a  pen  and  quill  manufacturer, 
that  he  contracted  no  debts  in  it,  and  cleared  about  2001.  per  annum,  living  prudently 
under  his  income.  That  he  was  employed  by  his  father  and  others,  as  a  factor  in 
London,  and  came  under  acceptances  for  them  ;  but  had  always  in  his  hands  goods 
sufficient,  if  they  had  been  disposed  of,  to  relieie  him  from  his  engagements.  He 
admits  the  bill  transaction  with  Dandridge,  and  attributes  it  to  that  cause.  He  names 
the  persons  and  details  the  losses  which  produced  his  bankruptcy,  and  dates  them  from 
the  time  mentioned,  viz.  the  end  of  1823,  or  the  beginning  of  1824.  He  is  cross- 
examined  by  the  plaintiff,  but  no  circumstance  is  extracted  from  him  which  alters  the 
complexion  of  his  testimony. 

The  summary  of  the  whole  case  is,  that  two  bills  due  on  or  before  December,  1821, 
have  never  been  paid  except  by  renewals,  and  the  renewed  bills  are  still  unsatisfied. 
This  is  the  whole  evidence  of  insolvency,  except  that  Dandridge  swears,  in  a  general 
expression,  to  his  insolvency.  This  is  denied  by  himself,  not  in  general  terms  alone, 
but  with  much  more  of  detail.  We  have  therefore  only  a  single  circumstance,  and  one 
which  was  held  by  Lord  Ellenborough  not  to  be  evidence  of  insolvency.  We  have 
nothing  of  what  appears  to  have  been  expected  in  other  cases,  a  general  composition 
with  creditors,  frequent  arrests,  meeting  the  daily  demands  by  partial  payments  ;  all 
such  evidence  is  absent  upon  this  occasion.  There  is  that  evidence  which  Lord 
Ellenborough  decided  not  to  afford  notice  of  insolvency,  and  there  is  nothing  like  that 
which  it  has  been  said  does  afford  notice  of  insolvency.  It  appears  impossible,  there- 
fore, to  .say  that  the  plaintiff'  has  laid  be-[471]-fore  the  Court  evidence  of  Edward 
Tucker's  insolvency  at  the  date  of  the  settlement  of  the  15th  December,  1821.  This  is 
the  stronger,  when  we  recollect,  that  the  plaintiff',  as  the  assignee  under  Edward  Tucker's 
bankruptcy,  is  presumed  to  be  in  possession  of  all  his  books  and  papers,  to  have  the 
means  of  inquiring  into  all  his  affairs,  and  therefore  to  have  the  best  possible  oppor- 
tunity of  shewing  the  insolvency  in  question  if  it  had  existed.  This  part  of  the  relief 
sought  by  the  plaintiff  cannot  be  afforded  him. 

I  forbear  to  consider  the  effect  of  the  statute  of  the  13th  Elizabeth  upon  the 
transaction  in  question,  as  against  such  persons  who  were  creditors  at  the  time, 
which,  so  far  as  appears,  can  apply  to  Dandridge  alone,  because  this  record  is  not 
constituted  s  j  as  to  take  advantage  of  that  act.  It  would  require  a  suit  differently 
framed,  and  brought  bv  difi"erent  persons  :  that  statute,  therefore,  will  afl'ord  the 
plaintiff  no  assistance. 

If  I  understood  rightly,  it  was  not  contended  that  the  small  provisions  made  by  the 
indenture  of  15th  December,  1821,  for  the  other  objects  of  the  power,  were  invalid. 

The  life  interest  of  Edward  Tucker,  undoubtedly,  belongs  to  his  assignee.  He  has 
therefore  a  right  to  an  account  of  the  incumbrances  upon  it. 

[472]  Hull  r.  MACK.4Y  AND  Others.  Exch.  Ch.  in  Eq.  June  11th,  1828.— Where 
defendants  having  stood  out  all  process  of  contempt,  for  want  of  an  answer,  at  the 
return  of  the  commission  of  rebellion,  entered  an  appearance  with  a  clerk  in  Court, 
paid  the  costs  of  contempt,  and  obtained  the  usual  order  for  time  to  answer ;  on 
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an  application  for  an  attachment  against  the  defendants  for  not  putting  in  their 
answers,  the  Court  held,  that  according  to  the  established  practice  of  the  Court, 
the  defendants  were  entitled,  on  paying  the  costs  of  contempt,  to  appear  and  take 
the  usual  orders  for  time,  in  the  same  manner  as  if  they  had  not  been  in  contempt, 
but  expressed  its  disapprobation  of  the  practice. 

In  this  case,  process  of  subposua  was  sued  out  against  the  defendants,  returnable 
on  the  23rd  April.  No  appearance  being  entered  at  the  return  of  the  subpoena,  an 
attachment  was  issued  on  the  'iGth  April,  returnable  on  the  3rd  May,  to  which  the 
Sheriti'  having  returned  that  the  defendants  were  not  found  in  his  bailiwick,  an  attach- 
ment, with  pioelamations,  was  issued  the  5th  of  May,  returnable  on  the  12th,  to  which 
a  like  return  being  made  on  the  13th  of  May,  a  commission  of  rebellion  was  issued, 
returnable  on  the  first  day  of  this  term  :  the  commissioners  made  a  similar  return  to 
that  of  the  Sheriff',  on  the  attachment.  The  defendants,  on  the  first  day  of  this  term, 
entered  an  appearance,  paid  the  costs  of  their  contempt  to  the  clerk  in  Court,  and 
moved  for,  and  obtained,  an  order  for  time  to  answer. 

A  motion  was  now  made  on  the  part  of  the  plaintiff,  piu'suant  to  notice,  that  an 
attachment  might  issue  against  the  defendants  for  not  putting  in  their  answer  in  the 
cause,  and  that  the  defendants  might  pay  the  costs  of  the  application. 

The  application  was  supported  by  an  affidavit,  detailing  the  steps  taken,  and 
suo-o-estintr,  that  the  defendants,  whose  usual  residence  was  within  fifteen  miles  of 
London,  had  gone  to  b  ranee  expressly  to  avoid  process. 

On  the  part  of  the  defendants,  an  affidavit  was  made,  that  they  had  gone  to  France 
on  legal  business. 

Mr.  Haslewood,  in  support  of  the  motion,  admitted  that  he  could  find  no  authority 
for  the  application  in  this  Court,  but  he  referred  to  the  old  practice  of  the  Court  of 
Chancery,  as  stated  in  Gilbert,  For.  Rom., (a)  and  urged  that  [473]  in  this  Court  the 
appearance  with  the  clerk  in  Court  after  contempt,  was  equivalent  to  an  appearance 
with  the  register  in  the  Court  of  Chancery.  He  also  called  the  attention  of  the  Court 
to  the  impropriety,  as  well  as  injustice,  of  permitting  a  defendant  to  stand  out  all 
process  of  contempt,  and  at  the  last  stage  to  appear,  and  by  paying  a  small  sum  for 
costs,  much  less  than  the  costs  actually  incurred,  to  entitle  himself  to  the  same  time 
for  answering,  from  the  time  of  his  appearance,  as  he  would  have  had  if  he  had 
appeared  at  the  return  of  the  subpcena. 

Jcmes  v.  SaKhy,  in  a  note  to  Curzon  v.  De  la  Zouch  (I  Swanst.  194),  and  Lord 
Clarendon's  orders  (Beames'  Orders,  App.  p.  496,  497),  were  cited  on  the  part  of  the 
plaintiff. 

Mr.  Tinney,  for  the  defendant  Hull,  contended  that  the  defendant,  having  paid 
the  costs  of  the  contempt,  was  entitled,  according  to  the  established  practice  of  this 
Court,  to  the  usual  orders  for  time  to  answer  from  the  time  of  his  [474]  appearance. 
That  no  instance  could  be  produced  of  a  similar  application.  And  he  adverted  to  the 
distinction  in  the  practice  of  the  Court  of  Chancery  and  this  Court :  a  defendant  in 

(a)  Page  83,  "  If  the  Court  more  than  once  give  time  to  answer,  they  generally 
oblige  the  defendant  to  enter  his  appearance  with  the  register,  which  is  an  appearance 
upon  the  record  of  the  Court,  and  is  different  from  an  appearance  in  the  office  by  his 
clerk  in  Court ;  for  the  appearance  by  a  clerk  in  Court,  and  going  away  without 
answering,  is  only  a  foundation  to  issue  process,  and  there  is  no  record  of  such  appear- 
ance ;  for  the  defendant's  clerk  only  gives  notice  for  the  plaintiff,  which  he  enters  in 
his  book,  that  the  defendant  appears  ;  but  when  he  enters  his  appearance  with  the 
register,  and  does  not  answer,  it  is  a  departui'e  in  despite  of  the  Court;  upon  which, 
the  Court  may  order  an  immediate  commitment,  since  this  is  not  merely  a  contempt 
of  the  process  issuing,  but  to  the  Court  itself,  to  which  he  appeared,  and  hath  not 
answered. 

"  The  entering  an  appearance  with  the  register,  differs  from  appearing  by  the  clerk 
in  Court,  for  when  a  man  appears  by  his  clerk  in  Court,  he  appears  as  upon  a  subpcena, 
and  therefore  appeals  as  not  in  contempt.  But  where  a  man  enters  his  appearance 
with  the  register,  he  appears  as  upon  an  attachment,  and  then  appearing  upon  contempt, 
if  he  do  not  put  in  his  answer  within  the  time,  or  within  four  days  after,  it  is  a  motion 
of  course  that  he  should  stand  committed  to  the  Fleet,  and  then  he  must  answer  in 
vinculis,  for  he  is  a  piisouer  to  the  Court,  and  answers  as  a  prisoner." 
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the  former  Court,  when  in  contempt,  entering  his  appearance  with  the  register,  and 
consenting  that  a  Serjeant  at  arms  should  go  against  him  ;  whilst  here  the  appearance 
was  entered  with  the  clerk  in  Court  in  the  same  manner  as  if  no  contempt  had  been 
incurred.  He  also  insisted  that  the  acceptance  of  the  costs  was  a  waiver  of  the 
contempt. 

Mr.  Simpkinson  for  the  defendant  Mackay  and  wife,  relied  on  the  same  objections. 

Mr.  Haslewood  in  reply,  insisted  that  the  acceptance  of  the  costs  of  the  contempt 
by  the  plaintiff's  clerk  in  Court,  did  not  prejudice  the  case,  for  if  the  payment  would 
discharge  the  contempt,  so  would  a  tender  if  refused. (a) 

Lord  Chief  Baron.  I  could  wish  that  the  rule  which  seems  to  have  prevailed 
in  this  case,  had  been  different,  but  it  seems  clear,  according  to  the  established  practice 
of  this  Court,  that  where  a  party  is  in  contempt  for  want  of  appearance,  on  payment 
of  the  costs  he  is  considered  to  clear  that  contempt.  The  ease  is  different  when  the 
defendant  is  in  contempt  for  want  of  an  answer,  or  has  put  [475]  in  an  insufficient 
answer,  which  is  considered  as  no  answer.  So  also  where  the  defendant  files  a  demurrer, 
which  is  overruled,  as  in  the  case  cited  for  the  plaintiff.  In  all  these  cases,  it  seems 
the  defendant  must  make  a  special  application  for  time  to  answer.  The  rule  having 
been  so  long  acted  upon,  I  cannot  grant  this  motion,  though  I  refuse  it  with  regret. 
Probably,  in  the  revision  which  the  practice  of  this  and  the  other  Courts  is  likely  to 
undergo,  this  point  will  not  be  overlooked. 

Motion  refused,  but  without  costs. 


Bozox  r.  Williams.  1828.  Exch.  Ch.  in  Eq.— To  a  bill  by  assignees  of  a  bankrupt, 
a  plea  that  the  suit  had  been  instituted  without  the  consent  of  the  creditors,  or 
of  the  commissioners,  as  required  by  the  statutes  -5  Geo.  2,  c.  30,  and  the  6  Geo.  4, 
c.  16,  was  allowed,  chiefly  on  the  ground  of  a  similar  plea  having  been  allowed 
in  the  Court  of  Chancery,  in  Ocklestone  v.  Benson,  2  Sim.  &  Stuart,  265. 

Bill  by  John  Wells  Bozon,  as  the  trustee  of  an  annuity  charged  on  certain  estates, 
and  Henry  Hunt  the  assignee  under  a  commission  of  bankrupt  against  William  Cock 
and  Martin  Thomas,  (the  parties  beneficially  entitled  to  an  annuity),  against  William 
Williams  and  Welbore  Ellis,  (persons  who,  subsequently  to  the  creation  of  the  annuity, 
had  become  purchasers  and  owners  of  the  estate,  without,  as  it  was  alleged,  notice  of 
the  incumbrances) ;  for  an  account  and  satisfaction  of  the  annuity ;  for  an  injunction 
to  restrain  the  sale  by  the  defendants  of  the  estate,  except  subject  to  the  annuity  ;  and 
for  a  receiver. 

To  this  bill  the  defendants  put  in  on  oath,  the  following  plea ; — 

"  That  by  the  statute  made  and  passed  in  the  fifth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Second,  intituled,  '  An  act  to  prevent  the  committing  of 
frauds  by  bankrupts' — it  is  enacted  and  provided,  that  no  suit  in  Equity  shall  be 
commenced  by  any  assignee  or  assignees  without  the  consent  of  the  major  part  in 
value  of  the  creditors  of  such  bankrupt,  who  shall  be  present  at  a  meeting  of  the 
creditors,  pursuant  to  notice  to  be  given  in  the  [476]  London  Gazette  for  that  purpose. 
And  these  defendants  further  say  that,  by  the  statute  made  and  passed  in  the  sixth 
year  of  the  reign  of  his  present  Majesty  King  George  the  Fourth,  intituled,  'An  act 
to  amend  the  laws  relating  to  bankrupts,' — it  is  enacted,  (amongst  other  things),  as 
follows,  (that  is  to  say)  that  the  said  act  passed  in  the  fifth  year  of  the  reign  of  King 
George  the  Second  be  repealed  ;  and  further,  that  the  assignees,  with  the  consent  of 
the  major  pait  in  value  of  creditors,  who  shall  have  proved  under  the  commission, 
present  at  any  meeting  whereof,  and  of  the  purport  whereof  twenty-one  days'  notice 

(a)  By  the  24:th  of  the  new  orders  in  Chancery,  promulgated  before  the  decision 
of  this  case,  it  is  declared,  "  That  when  a  defendant  in  contempt  for  want  of  answer, 
obtains,  upon  tiling  his  answer,  the  common  order  to  be  discharged  as  to  his  contempt, 
on  payment  or  tender  of  the  costs  thereof,  the  plaintiff  shall  not,  by  accepting  such 
costs,  be  compelled,  in  the  event  of  the  answer  being  insufficient,  to  re-commence  the 
process  of  contempt  against  the  defendant,  but  he  shall  be  at  liberty  to  take  up  the 
process  at  the  point  to  which  he  had  before  proceeded."  No  provision  is,  however, 
made  in  the  orders  in  cases  where  the  contempt  is  for  want  of  appearance. 
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shall  have  been  given  in  the  London  Gazette,  may  compound  with  any  debtor  to  the 
bankrupt's  estate,  and  do  other  matters  therein  in  that  behalf  mentioned,  and  that  no 
suit  in  Equity  shall  be  commenced  by  the  assignees,  without  such  consent  as  aforesaid  ; 
provided  that  if  one  third  in  value,  or  upwards,  of  such  creditors,  shall  not  attend  at 
any  such  meeting,  (whereof  such  notice  shall  have  been  given  as  aforesaid),  the  assignees 
shall  have  power,  with  the  consent  of  the  commissioners,  testified  in  writing  under 
their  hands,  to  do  any  of  the  matters  aforesaid.  And  by  the  said  act  passed  in  the 
sixth  year  of  the  reign  of  his  present  Majesty  King  George  the  Fourth,  it  is  also 
enacted,  (amongst  other  things),  as  follows,  (that  is  to  say)  that  all  powers  given  to, 
or  duties  directed  to  be  performed  by  the  commissioners  or  assignees,  may  be  exercised, 
and  shall  be  performed  respectively  hy  the  major  pait  of  the  commissioners,  or  by 
one  assignee,  where  only  one  shall  have  been  chosen  :  that  nothing  therein  contained 
shall  render  invalid  any  commission  of  bankruptcy  then  subsisting,  or  which  shall  be 
subsisting  at  the  time  this  act  shall  take  effect,  or  any  proceedings  which  may  have 
been  had  thereunder,  except  as  is  therein  specifically  enacted  ;  and  further,  that  this 
act  shall  not  take  effect  before  the  first  day  of  September,  one  thousand  eight  hundred 
and  twenty-five,  save  and  except  as  therein  in  that  behalf  mentioned.  And  these 
[477]  defendants  say,  that  none  of  the  aforesaid  exceptions  relate  to  the  commencement 
of  suits  in  Equity  ;  and  these  defendants  do  aver,  that  the  said  complainant's  bill  was 
filed,  and  this  suit  was  instituted  without  the  consent  of  the  major  part  in  value  of 
the  creditors  of  William  Cock,  Martin  Thomas,  and  Richard  Fillis,  the  bankrupts  in 
the  said  complainant's  bill  named,  present  at  a  meeting  of  the  creditors,  pursuant  to 
notice  given  in  the  London  Gazette  for  that  purpose,  having  been  given  or  obtained  to 
the  commencement  of  such  suit  before  the  repeal  of  the  said  statute,  made  and  passed 
in  the  fifth  year  of  his  late  Majesty  King  George  the  Second,  and  without  the  consent 
of  the  major  part  in  value  of  creditors  who  had  proved  under  the  commission  of  bank- 
rupt awarded  and  issued  against  the  said  William  Cock,  Martin  Thomas,  and  Richard 
Fillis,  in  the  said  complainant's  bill  mentioned,  present  at  any  meeting  whereof,  and 
of  the  purport  whereof  twenty-one  days'  notice  had  been  given  in  the  London  Gazette, 
and  without  the  consent  of  the  commissioners,  or  the  major  part  of  them,  having  been 
given  or  obtained  to  the  commencement  of  such  suit,  since  the  said  statute  made  and 
passed  in  the  sixth  year  of  the  I'eign  of  his  present  Majesty  King  George  the  Fourth 
took  effect.  And  these  defendants  do  aver,  and  plead  the  matters  afoi'esaid  to  the 
said  complainant's  said  bill  of  complaint,  and  pray  the  judgment  of  this  Honouiable 
Court,  whether  they  shall  be  compelled  to  make  any  further  answer  to  the  said  bill, 
and  pray  to  be  hence  dismissed  with  their  reasonable  costs  and  charges  in  that  behalf 
most  wrongfully  sustained.  "J.  Walker." 

Sworn  at  my  house  in  Russell  Square,  in' 
the  county  of  Middlesex,  by  both  defen- 
dants,   this    1.5th    day   of    May,    1828, 
before  me, 

John  Hullock. 


Wm  Williams. 
Welb.  Ellis. 


[478]  Mr.  Treslove,  and  Mr.  Walker,  in  support  of  the  plea.  In  Ex  parte 
Whitchurch  ( 1  Atk.  9 1 ),  where  four  ci-editors  pi'csent  at  a  meeting  to  consider  whether 
they  should  carry  on  a  suit,  signed  a  writing,  authorizing  the  assignees  to  prosecute 
such  suits  as  they  should  think  fit,  the  Lord  Chancellor  held,  there  was  no  colour  to 
say,  that  creditors  under  a  commission  of  bankrupt  could  give  such  a  general  authority, 
under  the  statute  5  Geo.  2  ;  but  that  assignees  must  have  a  meeting  of  creditors,  upon 
notice  given  for  that  purpose,  to  consider  of  each  particular  suit.  In  Ockledone  v. 
Biason  (i  Sim.  &  S.  26.5),  which  was  the  case  of  a  plea  on  the  section  of  the  act  now 
in  question,  and  was  heard  before  the  present  Master  of  the  Rolls,  then  Vice  Chan- 
cellor, the  Court  held  that,  as  the  creditors  were  not  bound  by  the  result  of  a  suit 
commenced  by  the  assignees  without  the  consent  of  the  creditors,  it  was  not  fit  that 
a  defendant  should  be  vexed  by  a  suit  which,  at  the  pleasure  of  the  creditors,  might 
be  fruitless  ;  and  that  if  the  creditors  where  bound  by  such  a  suit,  the  plea  was  in 
furtherance  of  the  purposes  of  the  statute,  and  ought  to  be  allowed  ;  and  the  plea  was 
allowed  in  that  case.  If  the  suit  will  not  bind  the  creditors,  it  cannot  be  disputed 
that  the  defendant  is  at  liberty  to  avail  himself  of  this  clause  in  the  act. 

[Lord  Chief  Baron.  The  Master  of  the  Rolls,  in  the  case  cited,  does  not  expressly 
say  that  such  a  suit  would  not  be  binding  on  the  creditors.] 
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In  Wilkins  v.  Fry  (1  Meriv.  244)  it  is  certainly  stated,  that  to  a  suit  instituted  by 
assignees,  in  the  object  of  which  the  creditors  have  no  interest,  the  assent  of  the 
creditors  is  not  necessary  under  the  statute  5  Geo.  2.  But  Sir  W.  Grant  did  not  think 
it  necessary  to  decide  the  point,  the  principal  question  in  that  case  being  whether, 
assignees  having  sold  a  leasehold  interest,  the  purchaser  was  bound  to  accept  an 
indemnity  against  the  rent  and  covenants  in  [479]  the  original  lease  ;  and  Sir  \V. 
Grant  held,  he  was  not.  He  considered,  however,  in  that  case,  that  the  creditors  had 
no  interest,  the  question  being  merely  a  personal  one  between  the  assignees  and  the 
purchaser.  A  decree  in  this  suit  could  not  be  pleaded  in  answer  to  a  suit  by  another 
assignee. 

Mr.  Rose,  and  Mr.  Bethell,  for  the  bill.  The  objection  made  by  this  plea  is  only 
open  to  a  creditor  on  petition,  and  does  not  lie  in  the  mouth  of  a  stranger.  No 
instance  can  be  produced  of  such  a  case.  Under  the  stat.  Anne  (10  Ann.  c.  15),  the 
assignees  took  every  thing,  and  represented  the  bankrupt  for  every  purpose.  The 
Stat.  5  Geo.  2,  controlled  their  right  in  reference  to  dividends,  and  directed  a  dividend 
to  be  made  within  eighteen  months,  unless  a  suit  in  Equity  should  be  in  the  mean 
time  commenced  ;  and  it  is  obvious,  that  the  provision  with  respect  to  the  institution 
of  suits  h;id  reference  to  this,  so  that  an  assignee  might  not,  by  improperly  or  wilfully 
instituting  a  suit,  delay  the  making  of  a  dividend.  The  true  construction  of  the 
statute  5  Geo.  2.  and  also  of  the  last  act,  which  has  adopted  the  present  provision 
from  it,  is  that  the  clause  applies  only  between  the  assignees  and  the  creditors,  and 
was  intended  to  give  the  latter  a  control  over  the  conduct  of  the  former.  And  that, 
as  between  the  assignees  and  third  persons,  it  does  not  limit  that  power  of  instituting 
suits  which  must  be  incidental  to  the  right  of  property  transferred  to  the  assignees. 
Cases  constantly  arise  in  which  it  may  be  necessary  for  assignees  to  file  a  bill  to 
restrain  waste.  If  the  assignees  cannot  file  a  bill  until  they  have  given  the  notice 
required  by  the  statute,  and  have  obtained  the  consent  of  the  creditors  at  a  meeting 
convened  according  to  such  notice,  in  many  cases  the  object  of  the  suit  would  be 
wholly  defeated.  If  the  law  were,  as  contended,  the  point  could  have  been  raised 
by  demurrer. 

[480]  In  no  case  has  it  ever  been  considered  necessary  to  read  an  admission  from 
the  answer,  or  any  evidence  that  the  assent  of  the  creditors  has  been  obtained.  In 
none  of  the  books  of  practice  or  pleading  is  such  an  objection  noticed.  No  allusion  to 
such  a  mode  of  defence  is  made  in  Lord  Redesdale's  Treatise,  or  in  an\'  other  book  on 
pleading.  In  Beian  v.  Lev:U{a)  the  Vice  Chancellor  expressed  his  doubt  whether,  if 
Ockle4(me  v.  Benson  had  not  come  in  upon  a  plea,  he  should  have  come  to  the  con- 
clusion which  the  Court  arrived  at  in  that  case. 

There  is  nothing  in  the  language  of  the  statute  to  point  out  any  mode  of  defence. 
It  looks  only  to  the  institution  of  the  suit,  and  not  to  the  prosecution  of  it.  The  plea 
does  not  allude  to  the  statute  5  Geo.  4,  which  was  in  operation  during  a  short  time. 
Nor  is  there  any  general  allegation  in  the  plea,  to  cover  the  interval  of  time  between 
that  and  the  last  act ;  the  plea  is  confined  to  the  two  statutes,  5  Geo.  2,  and  6  Geo.  4. 
In  Doe  dein.  Clarke  v.  Spencer  (3  Bingham,  203),  a  case  under  the  insolvent  act  (1  Geo.  4, 
c.  11),  containing  a  provison  in  nearly  similar  terms  vi^ith  the  act  in  question,  it  was 
decided  that  a  defendant  in  ejectment  was  not  at  liberty  to  avail  himself  of  the  clause 
in  the  act. 

Mr.  Treslove,  in  reply.  The  statute  5  Geo.  4,  could  have  only  been  in  existence 
for  a  few  days,  and  the  clause  in  that  act  is  in  the  same  terms  as  the  clause  in  the  6 
Geo.  4,  which  requires  twenty-one  days'  notice  to  be  given  in  the  Gazette.  In  all  the 
cases  cited  on  the  other  side,  the  objection  has  been  made  too  late  ;  in  Bevan  v.  Li-wis 
the  [481]  point  was  raised  at  the  hearing,  and  was  not  even  alleged  in  the  pleadings. 

Lord  Chief  Barox.  The  question  is,  whether  the  clause  which  prohibits  the 
assignee  from  commencing  any  suit  without  the  consent  of  the  creditors,  pointed  oat 
in  the  section  in  question,  is  a  clause  which  makes  a  suit  instituted  without  that 
consent  so  absolutely  void  or  nugatory  that  a  defendant  may  take  advantage  of  it. 
I  confess,  when  this  case  was  fiirst  opened,  1  considered  that  the  effect  of  the  statute 

(o)  2  Glyn  <fe  J.  245.  In  Beran  v.  Lewis  the  Vice  Chancellor  is  reported  to  have 
said,  that  if  Ocklestone  v.  Benson  had  come  on  upon  a  plea,  he  doubted  whether  the 
Court  would  have  arrived  at  that  conclusion.  This  appears  to  be  a  mistake  for 
Or.klestone  v.  Benson  did  come  on  upon  a  plea,  and  the  plea  was  allowed. 
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would  have  been  merely  to  render  the  assignee  liable  for  misconduct  in  instituting 
a  suit  without  the  consent  required  by  the  act,  and  to  give  the  creditors  a  remedy 
against  the  assignee  for  so  doing.  That  was  my  first  impression  ;  but,  after  hearing 
the  case  cited,  in  which,  after  consideration,  the  Master  of  the  Rolls  positively  decided 
that  this  was  a  clause  of  which  a  defendant  may  avail  himself  in  the  form  and  under 
the  same  circumstances  in  which  the  present  defendants  seek  to  avail  themselves  of 
it,  I  feel  it  to  be  of  so  much  consequence  to  adhere  to  former  decisions,  that  I  should 
be  unwilling  to  come  to  a  different  conclusion,  unless  there  were  some  special  circum- 
stances to  induce  me  to  dissent  from  that  decision.  All  the  other  cases  appl\'  only 
by  inference.  In  general,  the  question  has  arisen  between  the  assignee  and  the 
creditors,  or  the  assignee  and  the  attorney.  To  those  cases  the  act  has  a  direct 
application.  The  strongest  argument  used,  and  which  makes  me  in  some  measure 
doubt  the  accuracy  of  the  report  of  the  case  before  the  Master  of  the  Kolls,  is  the 
supposed  case  of  waste,  in  which  it  might  be  necessary  to  make  an  immediate 
application  to  the  Court :  and  to  give  the  notice  required  by  the  act  would  only  be 
to  accelerate  the  mischief.  The  observation  is  a  very  strong  one,  and  difficult  to  be 
dealt  with.  When  such  a  case  occurs,  in  what  manner  the  Court  will  deal  with  it, 
I  will  not  now  undertake  to  say.  If  this  had  been  the  case  of  a  demurrer  I  would 
have  presumed  all  proper  measures  to  have  been  taken  under  the  act.  But  where 
[482]  the  question  is  put  directly  in  issue  by  a  plea,  and  it  is  in  the  power  of  the 
plaintiff  to  reply  to  such  plea,  and  put  the  matter  in  a  course  of  trial,  I  feel  that  I  am 
not  at  liberty  to  pronounce  the  provisions  of  the  act  to  have  been  complied  with. 

It  appears  to  me  to  be  the  proper  and  safest  course  in  the  administration  of  justice 
to  adhere  to  a  former  decision,  in  a  case  under  precisely  the  same  circumstances. 
And  it  is  therefore  on  the  authority  of  the  case  cited  that  I  allow  this  plea. 

Plea  allowed. 

Memorandum. 

The  point  raised  by  the  plea  in  Bozon  v.  Williams,  reported  page  475,  was  again 
brought  before  the  Court  on  the  22nd  June,  1829,  on  demurrer,  in  a  cause,  Jones  v. 
Yates.  Bozon  v.  JVilhams,  and  the  cases  there  referred  to,  and  also  a  case  in  which 
a  demurrer  had  been  allowed  by  the  Vice-Chaiicellor,  were  cited.  The  Lord  Chief 
Baron  expressed  his  intention,  before  he  decided  the  case,  to  confer  with  the  Master 
of  the  Rolls  and  the  Vice-Chancellor  on  the  subject.  On  the  1st  July  following,  his 
Lordship  stated,  that  he  had  consulted  both  those  learned  Judges,  and  that,  on  their 
joint  opinion,  supported  by  his  own  view  of  the  case,  he  should  over-rule  the  demurrer, 
but,  in  consequence  of  the  previous  decisions,  without  costs.  The  Lord  Chief  Baron 
also  observed  that,  if  the  Master  of  the  Kolls  and  the  Vice-Chancellor  continued  of 
the  opinion  then  entertained  by  them,  the  rule  would,  for  the  future,  be  different  in 
the  Court  of  Chancery. 


Stone  v.  Bettridge.  Exch.  Ch,  in  Eq.  June  20th,  1828. — A  common  injunction 
having  been  obtained  for  want  of  answer,  on  the  answer  coming  in,  exceptions 
weie  taken  and  allowed  ;  the  bill  was  then  amended  ;  to  which,  and  the  excep- 
tions, a  fuither  answer  was  put  in  :  the  further  answer  was  referred  for  scandal 
and  impertinence.  The  master  reported  it  was  neither  scandalous  nor  impertinent. 
— And  on  this  report,  the  defendant  obtained  the  usual  order  to  dissolve  the 
injunction  nisi.  Exceptions  to  the  answer  to  the  amended  bill  were  offered  to 
be  shewn  as  cause,  but  the  Court  considered  the  reference  for  scandal  and 
impertinence  a  dilatory  proceeding,  and  dissolved  the  injunction. 

In  this  case  the  common  injunction  had  been  obtained  for  want  of  answer.  On 
the  coming  in  of  the  answer,  exceptions  were  taken  to  it,  the  exceptions  were  allowed 
and  the  bill  was  amended.  A  further  answer  was  put  in  to  the  amended  bill,  and 
that  answer  was  referred  for  scandal  and  impertinence.  The  Master  reported  that 
the  answer  was  neither  scandalous  nor  impertinent. 

Mr.  Chichestei-,  R.  B.,  for  the  plaintiff,  had  olrtained  the  usual  order  nisi  to  dissolve 
the  injunction,  and  now  moved  to  make  it  absolute,  and  for  the  costs  of  the  reference. 

Mr.  Wheatley,  for  the  defendant,  proposed  to  shew  exceptions  for  cause. 

The  Lord  Chief  Baron,  being  of   opinion  that  the  reference  for  scandal  and 
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impertinence  was  a  dilatory  proceeding,  would  not  allow  exceptions  to  be  shewn  as 
cause,  and  held  that  the  injunction  ought  to  be  dissolved. 
Motion  granted. 

[483]  Lennox  v.  Munnings.  Exeh.  Ch.  in  Eq.  June  26th,  1828. — Depositions 
t.iken  b}'  commission,  suppressed,  it  appearing  that  the  evidence  had  been  taken 
by  the  clerk  to  the  commissioners,  and  that  the  effect  of  some  of  the  depositions 
had  been  communicated  to  the  agent  on  the  other  side. 

Mr.  Wright  moved  to  suppress  depositions  taken  at  Sierra  Leone,  under  a  com- 
misson,  on  the  ground  of  irregularity.  The  irregularity  complained  of  was,  that  the 
depositions,  instead  of  being  taken  by  the  commissioners,  were  taken  by  their  clerk, 
and  during  the  examination  of  one  of  the  witnesses,  the  agent  of  the  plaintiff  was 
acquainted,  by  the  direction  of  the  plaintiff's  commissioners,  with  the  nature  of  the 
depositions. 

The  application  was  supported  by  an  affidavit  of  one  of  the  commissioners  for  the 
defendant,  who  deposed  to  his  having  been  informed  of  the  lattei'  fact  by  the  clerk 
to  the  commissioners,  and  of  his  having,  in  consequence  thereof,  refused  to  act. 

Mr.  Bethell  opposed  the  application. 

The  Lord  Chief  B.a.ron.  It  is  impossible  for  me  to  replace  the  parties  in  the 
situation  which  they  would  have  been  in,  but  for  the  gross  neglect  of  two  of  the 
commissioners  for  the  plaintiff,  and  one  of  the  commissioners  for  the  defendant,  the 
effect  of  the  evidence  being  now  known.  All  the  commissioners  were  guilty  of  great 
misconduct  in  suffering  the  clerk  to  take  the  examinations  ;  but  the  conduct  of  the 
commissioners  for  the  plaintiff,  in  directing  the  clerk  to  communicate  the  effect  of  the 
depositions,  was  not  only  improper,  but  a  gross  breach  of  their  oath  and  duty.  I 
think  I  must  suppress  the  depositions  without  costs  on  either  side.  I  only  wish  I 
had  sufficient  authority  to  make  the  commissioners  pay  the  costs. 

Mr.  Wright  subsequently  elected  to  let  the  depositions  stand,  in  preference  to 
incurring  the  delay  of  a  new  commission. 

[484]  Rkndell  v.  C.A.RPENTER.  Exch.  Ch  in  Eq.  June  28th,  1828.— A.  having 
employed  B.  as  his  solicitor  and  agent  for  some  years,  on  the  23d  April,  1813, 
writes  to  him  a  letter  in  these  words:  — "I  have  for  a  length  of  time  been  in 
expectation  of  receiving  the  account  of  whatever  I  may  stand  indebted  to  you, 
let  me  again  request  you  will  oblige  me  with  it,  that  every  thing  may  be  settled." 
A.  died  on  the  27th  August,  1814,  having  made  his  will,  by  which  he  devised 
his  real  and  personal  estates,  in  trust  for  sale,  and  directed  his  trustees  to  stand 
possessed  of  the  monies  to  arise  by  the  sale  thereof,  after  paying  his  debts,  and 
the  charges  and  expences  attending  his  will,  upon  the  trusts  therein  mentioned. 
B.,  shortly  after  A.'s  death,  delivered  his  bill,  the  last  item  of  which,  was  on  the 
19th  August,  1808,  and  on  the  18th  November,  1820,  he  files  his  bill  on  behalf 
of  himself  and  the  other  creditors  of  the  testator.  The  Court  held  that  the  debt 
was  taken  out  of  the  statute  of  limitations  by  the  testator's  letter  of  the  23d 
April,  1813,  and  was  continued  to  be  kept  out  of  that  statute  by  the  devise  in 
the  testator's  will ;  and  decreed  for  the  plaintiff  accordingly  :  but,  in  consequence 
of  his  laches  and  some  mi.sconduct,  without  costs. 

The  original  bill  was  filed  by  Thomas  Eendell,  on  behalf  of  himself  and  all  other 
the  creditors  of  the  Kev.  John  Norris,  deceased,  against  Charles  Carpenter  and  John 
Bawden,  the  devisees  in  trust,  and  executors  of  John  Norris,  and  several  persons 
beneficiallj^  interested  in  his  real  and  personal  estates. 

The  bill  stated  the  debt  due  to  the  plaintiff  to  be  1961.  Is.  lOd.,  for  money  paid, 
laid  out,  and  advanced,  and  business  done  by  the  plaintiff,  for  and  on  account  of  John 
Norris.  That  John  Norris  being  seised  and  possessed  of  real  and  personal  estates, 
made  his  will,  duly  executed  to  pass  real  estate,  which,  so  far  as  it  is  material,  was 
in  these  words :  "  I  give,  devise,  direct,  limit,  and  appoint  unto  my  son-in-law,  Charles 
Carpenter,  and  my  nephew,  John  Bawden,  their  heirs,  executors,  administrators,  and 
assigns,  all  my  freehold  and  other  property,  estates,  lands,  tenements,  and  heredita- 
ments, and  all  my  goods,  chattels,  and  effects  whatsoever,  upon  the  trusts,  and  to  and 
for  the  intents  and  purposes,  and  with,  under,  and  subject  to  the  powers  and  declara- 
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tions  hereinafter  expressed,  (that  is  to  say),  upon  trust,  and  I  hereby  direct  and 
authorize  them  to  sell  and  dispose  of  the  same  in  such  manner  as  they  shall  think  tit, 
as  soon  as  conveniently  may  be  after  my  decease ;  and  I  hereby  will  and  declare,  that 
they,  my  said  trustees,  their  executors  and  administrators,  do  and  shall  at  all  times, 
from  time  to  time,  stand  possessed  of  and  interested  in  the  money  to  arise  or  be 
received  by  or  from  such  sale  as  aforesaid,  and  also  of  and  in  the  rest  and  residue  of 
my  personal  estate  and  effects,  after  paying  my  debts  and  the  charges  and  expenses 
attending  the  exeou-[485]-tion  of  the  trusts  of  this  my  will,  upon  the  trusts  and  for 
the  purposes  after  mentioned,  viz.  to  be  equally  divided  among  the  younger  children  ; 
and  I  lastly  appoint  the  said  Charles  Carpenter  and  John  Bawden,  executors  in  trust 
of  this  my  will."  The  bill  prayed  an  account  of  the  debts  due  to  the  plaintiff  and 
the  other  creditors,  and  the  several  accounts  of  the  personal  estate  and  payment  of 
the  debts.  And  if  the  personal  estate  should  be  insufficient,  then  a  sale  of  the  real 
estate  in  aid  of  the  personalty. 

The  case  made  by  the  answers  of  the  defendants  was  that,  shortly  after  the  death 
of  the  te.stator,  (who  died  ■27th  August,  1814)  the  plaintiff  delivered  a  bill  of  costs  for 
business  done  for  the  testator,  amounting  to  1961.,  and  that  he  had  subsequently 
delivered  to  the  executors  a  bill  for  the  same  business,  amounting  to  3321.  12s.  5d., 
instead  of  1961.  That  the  date  of  the  last  item  in  such  bill  appeared  to  be  the  19th 
August,  1808,  being  upwards  of  six  years  before  the  death  of  the  testator,  and  eleven 
years  before  the  bill  was  delivered.  The  defendants  relied  on  the  statute  of  limitations 
in  bar  of  the  plaintiff's  demand.  The  executors  stated  that  all  the  testator's  debts 
had  been  paid.  And  they  admitted  assets  to  answer  the  plaintiff's  demand,  if  he 
should  be  able  to  establish  it. 

The  answers  were  replied  to  and  issue  joined,  and  the  plaintiff  entered  into  the 
peremptory  order  for  examining  witnesses  and  passing  publication  ;  and,  being  then 
unable  to  amend,  he  filed  a  supplemental  bill,  stating  the  former  proceedings,  and  also 
stating  more  particularly  the  transactions  between  him  and  the  testator,  and  charging, 
that  the  testator  had,  within  six  years  before  his  death,  acknowledged,  in  the  presence 
of  Carpenter  and  Bawden,  that  some  money  was  due  from  him  to  the  plaintiff,  and 
promised  to  pay  the  same;  and  particularly,  that  the  testator,  in  August,  1812, 
requested  the  defendant  Carpenter  to  ask  the  plaintiff  for  his  account,  and  that 
Carpenter  accordingly,  on  the  21st  August,  1812,  wrote  and  sent  from  the  house  of 
the  [486]  testator,  a  letter  of  that  date,  to  the  plaintiff,  in  the  words  following  : — 

"  Sir, — Considering  the  situation  in  which  I  stand  with  Mr.  Norris  and  his  family, 
I  hope  you  will  not  think  it  improper  or  intrusive  in  me,  if,  at  his  request,  I  solicit 
the  favour  of  your  professional  demand  on  him,  and  likewise  a  statement  of  the  account 
between  you,  in  order  that  it  may  be  amicably  and  liberally  adjusted." 

That  the  testator  himself,  on  the  23d  April,  1813,  wrote  and  sent  a  letter  of  that 
date  to  the  plaintiff  in  the  following  words  : — "  I  have  for  a  length  of  time  been  in 
expectation  of  receiving  the  account  of  whatever  I  may  stand  indebted  to  you,  let  me 
again  request  that  you  will  oblige  me  with  it,  that  every  thing  may  be  settled." 

The  bill  also  charged  that  several  letters  had  been  written  to  the  plaintiff  since 
the  testator's  death,  by  the  defendant  Bawden,  one  dated  15th  October,  1820,  in  the 
following  words  : 

"Dear  Sir, — My  accounts  with  Mr.  Norris'  children,  will  be  finally  made  up  soon 
after  Christmas,  and  I  wish  something  could  be  done  about  your  bill  of  costs  previous 
to  that  time,  otherwise  I  must  take  an  indemnity  from  them  against  your  claims. 
This  is  inter  nos." 

A  second,  dated  10th  November,  1820,  as  follows: — 

"  My  dear  Sir, — I  have  received  your  letter  with  copies  of  subpoena  against  Mr. 
Carpenter  and  myself,  at  your  suit,  to  which  I  undertake  to  appear.  Mr.  Carpenter 
is  in  London,  and  I  have  written  to  him  on  the  occasion,  and  requested  him  to  make 
Mr.  Norris's  children  acquainted  with  (he  circumstance.  I  had  some  conversation 
with  him  on  the  subject  last  week,  and  can  assure  you  it  is  his  wish,  as  well  as  mine, 
that  your  bill  should  be  paid,  but  we  [487]  are  positively  prohibited  doing  it  by  the 
parties  interested.  I  have  recommended  a  reference,  and  shall  feel  most  happy  for 
your  sake  if  I  can  bring  the  parties  to  agree  to  it." 

And  a  third  of  such  letters,  dated  18th  December,  1820,  as  follows : — 

"  My  dear  Sir, — I  have  received  your  letter,  informing  me  that  Captain  Norris  has 
expressed  a  wish  to  have  the  question  relative  to  your  bill  of  costs  settled.     Why, 
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therefore,  don't  you  request  him  to  advise  his  brother  and  sister  to  accede  to  your 
proposal  of  reference  ?  If  he  would  do  so,  I  think  they  would  follow  his  advice  ;  and 
you  should  see  him  immediately,  to  save  further  expense." 

The  bill  charged,  in  general  terms,  that  the  executors  had  admitted  the  existence 
of  the  plaintifl["s  debt.  And,  in  explanation  of  the  circumstance  of  two  different 
accounts  being  delivered,  stated  that  the  first  contained  only  his  bill  of  costs,  whilst 
the  second  contained  the  monies  advanced  by  him  for  the  testator,  but  that  he  only 
claimed  the  balance. 

The  defendants,  the  executors,  by  their  answer  to  the  supplemental  bill,  admitted 
the  writing  of  the  letters,  and  that  they  had  stated  in  conversation  that  they  believed 
that  there  was  some  account  subsisting  between  the  plaintitf  and  the  testator,  but  did 
not  admit  the  existence  of  any  debt  to  the  plaintitf. 

The  plaintiff  entered  into  evidence,  to  prove  his  bill  of  costs,  the  letters  stated  in 
the  supplemental  bill,  and  numerous  other  letters  from  the  testator. 
The  cause  now  came  on  for  hearing. 

Mr.  Martin,  H.,  and  Mr.  Duckworth,  for  the  plaintiff.  This  case  is  reduced  to 
the  question,  whether  the  plaintiff's  demand  is  or  is  not  barred  by  the  statute  of 
limitations  :  or,  supposing  it  to  have  l)een  barred  by  the  statute  in  the  tes-[488]-tator's 
life-time,  whether  it  is  not  revived  by  the  testator's  will,  and  the  letters  from  his 
executors.  The  letter  from  the  testator,  of  23d  April,  1813,  was  a  sufficient  acknow- 
ledgment of  the  debt.  In  Tnieman  v.  Fenim  (Cowp.  544-8),  Lord  Mansfield,  in 
reference  to  the  reviving  a  debt  at  law,  so  as  to  take  it  out  of  the  statute,  said,  "  the 
slightest  acknowledgment  has  been  held  to  be  sufficient,  such  as  saying,  prove  your 
debt  and  I  will  pay  you.  I  am  ready  to  account,  but  nothing  is  due  to  you.  And 
much  slighter  acknowledgments  than  these  will  take  a  debt  out  of  the  statute"  In 
the  same  case  Lord  Mansfield  saj's,  "  where  a  man  devises  his  estate  for  payment  of 
debts,  a  Court  of  equity  says  (and  a  Court  of  law,  in  a  case  properly  before  them, 
would  say  the  same)  all  debts  barred  by  the  statute  of  limitations  shall  come  in  and 
share  the  benefit  of  the  devise,  because  they  are  due  in  conscience."  It  has  repeatedly 
been  held,  that  the  slightest  acknowledgment  will  take  a  debt  out  of  the  statute. 
Lloi/d  v.  Maawl  (2  T.  R.  760),  Bn/an  v.  "Horsntian  (4  East,  599).  In  Burke  v.  Jones 
(2  Ves.  ife  B.  275),  a  devise  in  trust  for  payment  of  debts  was  held  not  to  revive  a 
debt  on  which  the  statute  had  taken  effect  before  the  testator's  death.  In  this  case 
it  is  submitted  that  the  statute  had  not  run  before  the  testator's  death  :  or,  if  it  had, 
yet  that  the  debt  was  revived  bj'  the  letter  of  23d  April,  1813.  In  Tlmhes  v.  IVynn, 
before  Sir  Thomas  Plumer,  in  1823,  it  was  held  that  where  the  debt  was  not  barred 
by  the  statute  in  the  testator's  lifetime,  and  the  testator  charged  his  lands  with  the 
payment  of  debts,  the  statute  would  not  run. 

Mr.  Fonblanque  and  Mr.  Roupell,  for  the  defendants,  the  executors — contended 
that  the  conduct  of  the  plaintiffs  had  justified  them  in  resisting  the  demand,  and 
rendered  it  very  doubtful  whether  the  debt  ever  existed.  That  the  will  did  not 
contain  a  sufficient  charge  of  debts,  [489]  the  will  only  containing  a  devise  of  the 
residue  of  his  estate,  after  payment  of  the  debts  an  I  the  expenses  of  the  trusts.  That 
the  letters  of  the  executors  did  not  contain  any  admission  of  the  demand. 

Mr.  Fonblanque,  J.  S.  M.,  for  some  of  the  residuary  legatees,  and  Mr.  Monro  for 
other  legatees,  argued  that  no  debt  was  shewn  to  be  due ;  but,  if  it  had  existed,  it 
had  been  barred  in  the  testator's  life-time,  and  had  not  since  been  revived.  That 
there  had  been  very  gioss  neglect,  if  not  misconduct,  on  the  part  of  the  plaintiff",  with 
respect  to  his  demand. 

Lord  Chief  B.\ron.  The  plaintiff's  demand,  with  respect  to  his  bill  of  costs, 
appears  to  me  to  have  been  clearly  proved.  Two  defences  are  made  in  this  case,  first, 
that  his  demand,  if  any,  has  been  barred  by  the  statute  of  limitations.  And  secondly, 
that,  if  not  barred,  yet  from  the  staleness  of  the  demand,  a  Court  of  equity  must 
presume  it  to  have  been  satisfied. 

With  regard  to  the  first  part  of  the  defence,  that  which  arises  under  the  statute, 
I  think  the  testator's  letter  of  the  23d  April,  1813,  clearly  takes  the  case  out  of  the 
statute.  The  direction  in  the  testator's  will,  for  payment  of  his  debts,  appears, 
according  to  the  authorities,  to  have  continued  the  case  out  of  the  statute  down  to 
the  time  of  the  filing  of  the  bill. 

With  respect  to  the  laches  on  the  part  of  the  plaintiff,  his  conduct  throughout  the 
whole  of  the  transaction  appears  to  have  been  very  improper,  and  to  have  occasioned  the 
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expense  of  this  suit ;  but  it  is  evident,  from  the  whole  of  the  letters  produced  in  the 
cause,  that  all  parties  considered  that  some  debt  was  due  to  him. 

I  think  the  plaintifif  is  entitled  to  a  decree  ;  but,  in  consequence  of  his  misconduct, 
it  must  be 

Without  costs. 

[490]  Shepherd  v.  Lloyd.  Exch.  Ch.  in  Eq.,  Sittings  after  Term.  June  30th, 
Igog — A.  demurrer  ore  tenus  cannot  be  oft'ered  to  part  of  a  bill. 

In  this  case,  the  defendant  having  demurred  to  part  of  the  bill,  and  put  in  an 
answer  to  the  remainder,  and  that  demurrer  on  argument  being  over-ruled,  the  defen- 
dant oflei-ed  to  demur  ore  tenus  to  the  same  part  of  the  bill ;  but  it  was  objected,  that 
a  demurrer  ore  tenus  could  not  be  made  to  part,  but  only  to  the  whole  of  the  bill. 

Mr.  Martin,  J.,  for  the  plaintiff. 

Mr.  Bird,  for  the  defendant. 

The  Lord  Chief  Baron  declined  to  allow  the  defendant  so  to  demur. 

Collins  v.  Gresley,  Bart,  and  Others.  Exch.  Ch.  in  Eq.  1828. — In  a  suit  by 
a  vicar  against  occupiers  for  tithes,  a  motion  was  made  by  the  plaintiff  for  pro- 
duction of  deeds,  papers,  and  writings,  admitted  by  the  answer  of  one  of  the 
defendants  to  be  in  his  possession  or  power.  The  defendant  resisted  the  applica- 
tion, on  the  ground  that  several  of  such  documents  related  to  and  shewed  his  title 
as  lay  impropriator  to  some  of  the  tithes  in  question.  The  Court  held,  that  the 
plaintiff  was  not  entitled  to  the  production  of  such  of  them  as  related  to  the  title 
of  the  defendant  to  the  tithes  in  question. 

Mr.  Koupell  moved  for  the  production  of  papers  admitted  by  the  answer  of  the 
defendant,  Sir  K.  Gresley,  to  be  in  his  possession  or  power,  and  of  which  he  had  set 
forth  a  list  or  schedule  in  his  answer. 

The  bill  was  filed  by  a  vicar  against  occupiers,- — the  defendant.  Sir  R.  Gresley, 
though  made  a  defendant  as  an  occupier,  being  also  the  owner  of  great  part  of  the 
lands  in  the  paiish,  and  likewise  the  lay  impropriator.  The  bill  had  charged,  in 
general  terms,  that  the  defendants  had  various  deeds,  books,  papers,  writings,  &c.  in 
their  custody,  possession,  or  power,  relating  to  the  tithes  and  to  the  matters  and 
things  in  the  bill  mentioned. 

The  defendant.  Sir  Roger  Gresley,  in  compliance  with  a  requisition  of  the  bill,  had 
set  forth  a  schedule  of  all  [491]  deeds,  &c.  in  his  possession.  And,  by  his  answer, 
stated  that  the  deeds,  &c.  in  the  first  part  of  the  schedule,  were  the  evidences  of  the 
defendant's  title  to  the  impropriate  rectory  and  tithes,  and  the  same  would  not,  nor 
would  any  of  them,  afford  any  evidence  of  the  title  of  the  plaintiff  to  the  tithes  and 
agistment  claimed  by  his  will.  And  the  defendant  submitted,  whether  the  papers 
and  writings  in  the  second  part  of  the  schedule  (u)  were  of  such  a  nature  as  the  defen- 
dant ought  to  be  compelled  to  produce  them,  even  though  the  same  might  be  considered 
as  relating  to  the  title  of  the  plaintiff'  to  the  tithes  claimed  by  his  bill. 

In  support  of  the  motion,  Mr.  Roupell  urged,  that  as  the  plaintiff  must  have 
become  entitled  under  an  endowment  to  tithes  which  formerly  belonged  to  the  rector ; 
he  in  fact  claimed  under  the  same  title.  And  he  compared  the  pi-esent  case  to  that 
of  an  heir-at-law,  or  in  tail,  seeking  relief  against  an  alleged  will  or  recovery  of  his 
ancestor. 

Mr.  Spence,  for  the  defendant.  Sir  R.  Gresley,  opposed  the  motion,  on  the  ground 
that  most  of  the  documents  contained  in  the  schedule  did  not  relate  to  the  plaintiff's 
title;  and  he  had  no  interest  in  them,  some  of  them  being  grants  and  conveyances 
of  the  great  tithes  :  that  the  remainder  of  the  documents  were  copies  of  records 
which  could  be  obtained  by  the  plaintiff'. 

Lord  Chief  Baron.  This  is  a  very  important  question.  There  can  be  no  doubt 
that,  according  to  the  general  practice  of  the  Court,  a  defendant  is  bound  to  produce 
all  papers  and  writings  in  his  custody  relating  to  the  matters  in  dispute,  though  they 
may,  in  fact,  make  against  him ;  but  there  has  always  been  a  limitation  to  that  rule, 

(a)  These  were  chiefly  copies  of  terriers  and  matters  of  record. 
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with  respect  to  title  deeds  relating  to  the  inheritance  :  as  [492]  to  these,  I  have  always 
understood  that  one  party  is  not  bound  to  give  the  other  party  an  opportunity  of 
examining  his  title  deeds ;  though,  as  to  this,  there  is  again  a  distniction,  where  the 
party  has  an  interest  in  the  deeds.  I  am  therefore  disposed  to  draw  a  distinction 
between  those  which  relate  expressly  to  the  title  of  Sir  Roger  Grcsley,  and  those 
which  are  collateral  to  his  title.  As  to  the  case  of  an  heir  at  law  seeking  a  remedy 
against  a  will  or  recovery,  the  heir  at  law,  shewing  a  prima  facie  title,  has  a  right 
to  the  production  of  the  anterior  title,  but  not  to  the  subsequent  title. 

The  plaintilf  in  this  case  does  not  claim  under  the  defendant,  but  against  him. 

Motion  refused,  with  costs. 

General  Order.     Monday,  June  30th. 

It  is  this  day  ordered  by  the  Court,  that  in  future  every  plaintiff,  as  well  in  a 
Country  Cause  as  in  a  Town  Cause,  shall  be  at  liberty,  out  of  term,  without  affidavit, 
to  sue  out  a  subpoena,  to  appear  and  answer,  returnable  immediately  ;  but  no  attach- 
ment is  to  be  sued  out  against  a  defendant  for  not  appearing  to  such  subprena  m  a 
Country  Cause,  until  eight  davs  after  he  has  been  served  with  the  said  subpcena. 

And  it  is  hereby  further  ordered,  that  a  defendant  in  a  Country  Cause  shall  either 
put  in  his  plea,  answer,  or  demurrer  within  eight  days  after  his  appearance,  or  shall 
obtain  the  usual  orders  for  time. 


[493]  In  re  Fleet-Market  Improvement  Act,  Ex  parte  Shears.  Exch.  Ch. 
in  Eq.  July  4th,  1828.— As  a  general  rule,  the  Court  requires,  in  all  petitions 
under  acts  of  Parliament  for  local  improvements,  Sec,  for  payment  of  money  out 
of  Court,  that  the  parties  applying,  shall,  by  affidavit,  shortly  verify  their  title, 
and  state  that,  to  their  knowledge  and  belief,  no  other  person  has  any  title  to, 
or  claims  any  interest  in  the  estate. 

In  this  case,  the  Lord  Chief  Baron  laid  it  down  as  a  general  rule,  that  in  all 
petitions  under  this  and  similar  acts  of  Parliament  for  the  payment  of  money  out  of 
Court,  he  should  require  an  affidavit  from  the  parties,  verifying  the  title  shortly  ;  and 
also  stating  that,  to  the  best  of  the  knowledge  and  belief  of  the  deponents,  no  other 
person  had  any  title  to,  or  claimed  any  interest  in,  the  estate. 

Mr.  Griffith  Richards  for  the  petition. 

Mr.  Spence  and  Mr.  Tyrrell  for  the  City  of  London. 

John  Oxenhasi— P/atn<jjf;  William  Esdaile,  John  Inglett  Fortescue,  John 
Bluett,  James  Penny,  and'jWilliam  Kinglake— /)?/enr/anfe.  Exch.  Ch.  in  Eq. 
July  5th,  1828.— A.  is  employed  for  some  time,  by  Messrs.  B.  as  their  attorney, 
and  in  the  course  of  such  employment  a  considerable  debt  becomes  due  to  him  ; 
Messrs.  B.  contract  to  sell  an  estate  to  C,  who  pays  to  them  a  part  of  the  purchase 
money,  and  A.  is  employed  in  preparing  the  contract  and  making  out  the  title. 
The  solicitor  of  C.  prepares  the  draft  of  the  conveyance,  which  is  sent  to  A.  and 
approved  by  him,  on  behalf  of  Messrs.  B.,  and  the  engrossment  is  afterwards 
executed  by  Messrs.  B.,  and  delivered  by  them  to  A.,  for  the  purpose  of  being 
handed  oveV  to  C.  on  payment  of  the  remainder  of  the  purchase  money.  Before 
this  is  done,  Messrs.  B.  become  bankrupts,  and  the  contract  is  rescinded  :— Held, 
that  A.  has  no  lien  on  the  deeds  for  the  debt  due  to  him  from  Messrs.  B.,  but  that 
C.  is  entitled  to  have  the  deeds  delivered  to  him.— The  rules  with  respect  to  lien, 
are  the  same  in  equity  as  at  law. 

[For  former  proceedings  between  the  same  parties  see  Esdaile  v.  Oxenham, 
3  B.  &  C.  225  ;  5  D.  &  R.  49.] 

The  bill  stated  that  the  plaintiff  had  for  some  time  practised  as  an  attorney  at 
Taunton,  and  was  for  several  years  previous  to,  and  in  the  year  1819,  employed  by 
Messrs.  Brickdale,  late  bankers  at  Taunton,  as  their  attorney ;  and  that  they  berime 
and  were,  in  or  about  the  month  of  Septemljer,   1819,  indebted  to  the  plaintiff,  in 
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10001.  or  thereabouts,  in  respect  of  his  fees,  charges,  and  disbursements  as  such 
attorney.  That  Messrs.  Brickdale,  in  June,  181S,  [494]  entered  into  a  contract  or 
contracts  with  the  defendant  Esdaile,  for  the  sale  of  certain  estates  to  which  they 
were  entitled,  for  the  sum  of  22001.  ;  and,  on  that  occasion,  the  plaintiff  was  employed 
on  behalf  of  Messrs.  Brickdale,  in  making  out  their  title,  and  in  settling  the  requisite 
deeds  and  conveyances  for  completing  the  said  purchase.  That  the  solicitor  of  the 
defendant  Esdaile,  caused  drafts  of  certain  deeds  or  conveyances  of  or  relating  to  the 
said  premises,  to  be  prepared  and  sent  to  the  plaintiff  for  his  approbation  on  behalf 
of  Messrs.  Brickdale,  consisting  of  certain  indentures  of  lease  and  release,  an  indenture 
of  covenant,  and  a  bond,  which  were  respectively  to  be  executed  by  Messrs.  Brickdale 
and  the  several  other  persons  named  in  the  bill.  That  the  plaintiff  having  approved 
such  drafts,  returned  the  same  to  the  solicitor  of  the  defendant  Esdaile,  who  caused 
the  same  to  be  engrossed,  and  sent  the  engrossments  thereof  to  the  plaintiff,  as  the 
attorney  of  the  said  Messrs.  Brickdale,  for  his  examination  and  approval,  and  in  order 
that  he  might  procure  the  same  to  be  executed  ;  and  the  sum  of  4231.  12s.  lOd.,  part 
of  the  purchase  money,  having  been  then  already  paid,  it  was  understood  that,  upon 
the  several  requisite  deeds  or  conveyances  of  the  said  premises  and  the  said  bond 
being  executed  and  ready  to  be  handed  over  to  the  defendant  Esdaile,  the  sum  of 
17761.  7s.  2d.,  the  remainder  of  the  purchase  money,  was  to  be  paid.  That  Messrs. 
Brickdale  respectively  executed  the  instruments,  and  caused  them  to  be  sent  back 
to  the  plaintiff  for  the  purpose  of  settling  the  business  for  them,  and  receiving  the 
remainder  of  the  purchase  money.  And  the  plaintiff  procured  the  execution  thereof 
by  some  other  of  the  parties.  That  before  any  other  steps  were  taken  towards  the 
completion  of  the  purchase,  and  on  the  4th  day  of  November,  1819,  a  writ  of  extent 
issued  against  the  estate  of  Messrs.  Brickdale,  in  aid  of,  and  on  the  application  of  the 
defendant  John  Inglett  Fortescue ;  and  in  the  course  of  the  same  [495]  month  of 
November,  a  commission  of  bankrupt  was  issued  against  Messrs.  Brickdale,  under 
which  the  defendants.  Bluett  and  Penny,  were  appointed  assignees.  That  no  part  of 
what  was  due  and  owing  to  the  plaintiff  from  Messrs.  Brickdale  had  ever  been  paid 
to  him,  and  he  had,  therefore,  as  he  was  advised,  a  lien  upon  the  several  indentures 
and  bond  so  executed  and  placed  in  his  hands,  and  also  upon  the  said  sum  of  17761. 
7s.  2d.  the  part  of  the  said  purchase  money  which  remained  unpaid  as  aforesaid,  for 
the  amount  of  his  said  debt. 

The  bill  charged  that  an  action  of  trover  had  lately  been  commenced  in  Esdaile's 
name  against  the  plaintiff,  in  the  Court  of  King's  Bench,  to  recover  from  the  plaintiff 
the  said  indentures  and  bond,  and  such  action  came  on  to  be  tried  at  the  Taunton 
Spring  Assizes,  for  1823;  when  the  plaintiff,  being  unable  to  give  evidence  of  the 
matters  stated  in  the  bill,  and  it  appearing  that  the  legal  estate  of  and  in  the  premises 
was  vested  in  the  defendant  Esdaile,  the  learned  Judge  before  whom  the  said  action 
was  tried,  thought  that  the  defendant  Illsdaile  was  entitled  to  recover,  and  a  verdict 
was  therefore  entered  for  him,  with  nominal  damages,  with  liberty  for  the  plaintiff  to 
move  to  set  aside  the  same,  and  enter  a  nonsuit  instead  thereof.  That  the  defendants 
alleged  that  the  plaintiff  was  not  employed  as  attorney  for  Messrs.  Brickdale,  but  that 
in  fact  the  defendant  Kinglake,  was  employed  as  their  attorney,  in  the  matter  afore- 
said, and  that  the  plaintiff  acted  as  his  assistant  or  clerk.  The  bill  charged  various 
circumstances  to  shew  that  the  plaintiff  was  in  fact  the  attorney  of,  and  employed  by 
Messrs.  Bi'ickdale,  and  that  they  were  indebted  to  him,  which,  from  the  course  the 
cause  took,  are  unnecessary  now  to  be  noticed.  The  bill  further  charged  that  Esdaile 
was  not  entitled  to  the  possession  of  the  instruments  until  the  completion  of  the 
purchase,  and  the  payment  of  the  remainder  of  the  purchase  money,  but  in  the  mean 
time  the  same  belonged  to  Messrs.  Brickdale,  or  [496]  they  were  entitled  to  retain 
the  same,  and  being  placed  in  the  plaintiff's  hands  in  manner  aforesaid,  they  were 
therefore  subject  to  his  lien  for  the  amount  of  the  debt  due  and  owing  to  him. 

That  in  consequence  of  the  bankruptcy,  the  purchase  had  never  been  completed, 
and  no  part  of  the  remainder  of  the  said  purchase  money  had  been  paid  ;  but  some 
agreement  or  understanding  had  been  concluded  between  Esdaile  and  Fortescue,  by 
which  the  contract  for  the  purchase  had  been  rescinded  and  put  an  end  to,  and  the 
same  was  not  intended  to  be  carried  into  execution.  And  Fortescue  had  repaid  to 
Esdaile  the  4231.  12s.  lOd. ;  and  Esdaile  had  now  no  interest  in  the  premises,  and  had 
therefore  no  right  to  the  possession  of  the  premises  ;  and  the  defendants  intended  to 
cancel  the  said  indentures,  and  had  requested  the  plaintiff  to  cancel  the  same. 
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That  the  action  at  law  was  commenced  at  the  instance  of  the  defendant  Fortescue, 
and  at  his  expense,  and  he  had  indemnified  the  defendant  Esdaile  against  the 
costs. 

That,  under  the  circumstances,  the  defendants  Fortescue,  Bluett,  and  Penny, 
stood,  in  respect  of  the  premises  and  the  said  indentures  and  bond,  in  the  place  of 
Messrs.  Brickdale  ;  and  the  plaintiff  had  the  same  lien  upon  the  indentures  and  bond, 
as  against  them,  which  he  had  against  Messrs.  Brickdale. 

The  bill  prayed  a  declaration  that  the  plaintiff  was  entitled  to  a  lien  for  the 
amount  of  his  debt,  upon  the  indentures  and  bond,  and  also  upon  the  remainder  of 
the  purchase  money  contracted  to  be  paid  by  the  defendant  Esdaile,  or  upon  the 
messuages  or  tenements  and  premises,  in  case  the  contract  should  not  be  carried  into 
effect ;  and  that  what  was  due  to  him  might  be  paid  out  of  the  purchase  money  ;  or, 
in  case  the  purchase  should  not  be  completed,  that  the  same  might  be  raised  by  sale 
or  mortgage  of  the  premises ;  and  that  the  defendants  might  be  restrained  from 
proceeding  in  the  said  action  at  law,  and,  [497]  until  satisfaction  of  plaintiff's  said 
demand,  from  conveying,  surrendering,  or  otherwise  assuring,  the  messuages  or 
tenements  and  premises,  or  any  part  thereof. 

The  defendants  put  in  separate  answers,  the  effect  of  which,  except  with  respect 
to  the  answer  of  Kinglake,  was  to  question  the  employment  of  the  plaintiff,  as  attorney 
for  Messrs.  Brickdale,  the  answers  suggesting  that  Kinglake  had  been  employed  as 
such  attorney,  and  that  the  plaintiff  had  been  his  clerk.  The  answeis  admitted  the 
contract  for  the  sale,  the  payment  of  part  of  the  purchase  money,  and  the  several  facts 
relating  to  the  contract  stated  in  the  bill,  and  that  the  contract  had  since  been 
rescinded.  The  answers  insisted  that,  in  the  event  of  the  contract  being  rescinded,  or 
not  being  performed,  as  was  the  case,  the  deeds  and  bond  continued  the  property  of, 
and  were  to  be  returned  to,  the  defendant  Esdaile.  The  defendants  stated  that  the 
plaintiff  obtained  a  new  trial  of  the  action  brought  against  him  by  Esdaile,  and,  on 
the  second  trial  of  the  action,  a  verdict  was  again  found  for  Esdaile.  That  the 
plaintiff  afterwards  obtained  a  rule  nisi,  to  set  aside  the  last  mentioned  verdict,  but 
which  rule  was  afterwards  discharged,  and  an  order  made  for  the  deliveiy  by  the 
plaintiff  of  the  deeds,  but  he  had  since  brought  a  writ  of  error.  The  defendant 
Esdaile,  by  his  answer,  claimed  to  have  a  lien  on  the  premises,  and  on  the  deeds,  for 
the  4231.  12s.  lOd.  part  of  the  purchase  money  paid  b}'  him. 

The  defendant  Kinglake,  by  his  answer  disclaimed  any  interest  in  the  matters  in 
question,  except  with  respect  to  some  small  part  of  the  property  contracted  to  be 
purchased  by  him  of  Brickdale's  assignees. 

Evidence  was  entered  into  on  both  sides. 

The  evidence  on  the  part  of  the  plaintiff  went  to  prove  his  employment  as  the 
attorney  of  Messrs.  Brickdale,  particularly  in  the  present  tran.saction  :  whilst  that  on 
the  part  of  the  plaintiff  tended  to  negative  his  employment  as  [498J  such  attorney, 
and  to  shew  that  he  acted  only  as  clerk  to  Mr.  Kinglake,  to  whose  business  he 
succeeded.     The  cause  now  came  on  for  hearing. 

Mr.  Martin,  H.,  and  Mr.  Jacob,  for  the  plaintiff.  The  deeds  are  not,  as  supposed 
in  the  action  at  law,  mere  waste  parchment.  The  legal  estate  in  the  premises  passed 
by  them  to  Esdaile,  and  the  cancelling  of  the  deeds  would  not  Ije  sufficient  to  divest 
that  estate.  This  is  a  mere  contrivance  between  Esdaile  and  the  other  parties,  to 
defeat  the  plaintiff  of  his  lien.  The  case  at  law  was  decided  on  a  misunderstanding 
of  the  facts  :  for  that  Kinglake  was  considered  the  attorney,  and  not  the  plaintiff,  is 
evident  from  the  report.  The  facts  could  not  have  been  correctly  brought  before  the 
Court  ;  for  much  of  the  argument  proceeded  on  the  ground  of  the  deeds  being  only 
stamped  parchments,  whilst,  in  point  of  fact,  they  operated  as  a  conveyance  of  the 
legal  estate  to  Esdaile.  The  deeds  were  delivered  to  the  plaintiff,  expressly  that  he 
might  receive  the  remainder  of  the  purchase  money ;  Esdaile  was  not  entitled  to  them 
except  on  the  terms  of  paying  the  remainder  of  the  purchase  money  ;  and  the  Brick- 
dales  clearly  could  not  have  taken  them  from  the  plaintiff  without  satisfying  his  lien. 
On  the  application  for  a  new  trial,  Mr.  Justice  Bayle3''s  opinion  evidently  proceeded 
on  an  assumption  that  Kinglake,  and  not  the  plaintiff,  was  the  attorney.  Mr.  Justice 
Holroyd  expressed  an  opinion,  that  the  plaintiff  at  law  could  not  recover  the  instru- 
ments or  deeds,  but  only  as  pieces  of  stamped  parchment.  Mi'.  Justice  Littledale, 
differed  in  opinion  from  the  other  Judges. 

The  plaintiff  has  a  lien  on  the  papers  for  the  debt  due  to  him  from  Brickdale  ;  an 
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attorney's  lien  is  a  general  lien,  and  extends  to  all  papers  of  his  client  which  come  to 

The  cases  cited  for  the  plaintiff  were  Ex  parte  5<er-[499]-/in$'  (IG  Ves.  258),  Hx 
parte  Pemberton  (18  Ves.  282),  Stevenson  v.  Blakelock  (1  M.  &  S.  535),  and  iMassey  v. 
Davis  (2  Ves.  junr.  231).  ,  .     .   , 

Mr.  Jervis,  and  Mr.  Martin,  Joseph,  for  the  defendants.  Tbe  plaintiffs  case  pro- 
ceeds on  the  fallacy  that  the  deeds  belonged  to  Brickdale,  which,  in  fact,  they  never 
did.  Had  the  deeds  in  fact  belonged  to  Brickdale,  it  would  not  be  disputed  that  the 
plaintiff  had  a  general  lien  on  them.  There  is  no  difference  with  respect  to  lien  at 
law  or  in  equity.  The  case  has  been  twice  tried.  To  support  a  lien,  the  party  must 
have  a  right  to  retain  the  deeds  against  all  the  world.  There  can  be  no  question  as 
to  the  right  of  the  parties  to  rescind  a  contract  even  from  mere  caprice ;  but,  in  the 
present  case,  the  contract  was  rescinded  for  a  solid  reason. 

Mr.  Martin,  H.,  in  reply.  It  is  now  conceded,  which  it  has  never  been  before,  that 
Mr.  Oxenham  was  the  solicitor  of  the  vendors  The  counsel,  and  also  the  Judges  in 
the  case  at  law,  seem  not  to  have  distinguished  between  a  right  of  property  in  the 
deeds  and  the  question  of  lien.  There  is  no  evidence  in  the  cause,  that  ihe  contract 
has  been  rescinded.  If  the  Brickdales  had  no  property  in  the  deeds,  they  had  never- 
theless a  right  to  retain  them  until  the  purchase  money  was  paid ;  and  if  so,  then 
Oxenham  has  a  like  lien  on  them.  The  agreement  to  rescind  the  contract,  if  any,  has 
been  made  behind  the  backs  of  the  proper  parties,  the  assignees  not  being  parties  to 
any  such  agreement,  and  it  cannot  deprive  the  plaintiff  of  his  lien. 

Lord  Chief  Baron.  It  seems  clear,  that  if  ihese  deeds  are  deeds  belonging  to 
the  Brickdales,  the  plaintiff  would  be  entitled  to  a  lien  on  them.  I  collect  this  to  be 
admitted  [500]  from  the  argument  on  both  sides.  The  question  will  ultimately  be, 
what  is  Messrs.  Brickdales'  lien  as  between  the  plaintiff  and  the  defendant  Esdaile  1 
This  has  in  fact  been  determined  by  the  verdict,  and  the  opinion  of  the  Judges  of  the 
Court  of  King's  Bench.  The  Judges  decided  that  Esdaile  had,  by  the  rules  of  law,  a 
right  to  the  possession  of  these  writings,  and  there  is  no  distinction  between  a  lien  at 
law,  and  a  lien  in  equity  ;  at  least  there  can  be  no  difference  in  the  present  case.  It 
was  open  to  the  plaintiff  to  insist  on  his  lien  at  law  as  well  as  here ;  but  the  Court  of 
law  decided  that  Mr.  Esdaile  was  entitled  to  the  possession  of  the  deeds.  It  seems  to 
me  that,  under  the  circumstances,  I  ought  not  to  give  the  plaintiff  any  part  of  the 
relief  sought  by  this  bill,  unless,  sitting  in  equity,  I  could  discover  those  equitable 
circumstances  which  a  Court  of  law  could  not ;  in  which  case  I  think  I  ought  to  give 
the  plaintiff  the  benefit  of  them.  But  without  this  being  the  case,  which  is  not  even 
professed,  I  should  be  in  eftect  reversing  the  decision  of  the  Court  of  law.  The  only 
equitable  circumstance,  as  it  appears  to  me,  arises  on  the  supposed  defect  of  the  evid- 
ence, because  the  argument  turned  on  this,  that  the  Court  of  King's  Bench  decided 
against  the  present  plaintid  on  the  footing  of  these  deeds  not  having  been  given  to 
Oxenham,  but  to  Knglake.  I  think  the  plaintiff  has  made  out  his  case,  that  he  was 
employed  by  the  Brickdales  ;  and  therefore,  if  it  appeared  that  the  Court  of  King's 
Bench  had  decided  on  the  ground  that  the  deeds  had  been  delivered  to  Kinglake  and 
not  to  Oxenham,  there  might  certainly  be  such  a  point  in  the  case ;  but  if  the  case  at 
law  be  carefully  attended  to,  I  think  this  will  be  found  to  be  a  mistake  of  the  reporter. 
I  go  on  the  general  ground,  that  the  whole  of  the  defence  must  have  gone  on  the 
understanding  that  Oxenham  was  employed ;  otherwise  there  was  no  colour  for  the 
lien  :  1  cannot  doubt  that  he  produced  evidence  of  this  at  law.  It  does  not,  however, 
rest  on  this,  for  it  clearly  appears  that  the  Judges  must  have  considered  that  1.501] 
if  he  had  been  so  employed,  be  had  not  any  lien.  The  action  of  trover  was  without 
doubt  the  proper  action  to  try  the  question  ;  and  in  such  action  it  seems  to  have  been 
the  opinion  of  all  the  Judges,  that  the  Brickdales  had  no  lien.  Mr.  Justice  Bayley 
says,  "  the  deeds  were  prepared  on  the  behalf  of  the  plaintiff,  and  at  his  expense ;  he 
paid  for  the  stamps  and  parchment;  and,  therefore,  before  the  execution  by  the 
Brickdales,  the  property  was  in  him  to  all  intents  and  purposes.  They  were  to  be 
executed  with  a  view  to  being  returned  to  him,  and  not  that  they  might  become  the 
property  of  the  Brickdales,  That  being  so,  the  defendant  never  had  a  colour  for 
withholding  them,  on  the  ground  that  the  Brickdales  were  indebted  to  him."  tjo  that 
he  puts  it,  that  even  the  Brickdales  could  not  have  held  them  against  the  plaintiff. 
Mr.  Justice  Holroyd  observes,  "  but  it  does  not  appear  that,  when  the  deeds  were 
demanded,  the  defendant  relied  on  the  Brickdales'  right;  he  absolutely  refused  to 
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deliver  them  up,  claiming  a  right  to  withhold  them  altogether."  But  he  introduced 
it  by  saying,  that  Oxenham  might  perhaps  have  a  right  to  stand  in  the  same  situation 
as  the  Brickdales ;  he  might  have  cancelled  the  deeds ;  but,  either  cancelled  or 
uncancelled,  he  was  bound  to  give  them  up.  Mr.  Justice  Littledale  introduces  the 
subject  in  the  same  manner:  he  says,  "I  am  not  prepared  to  give  any  decided  opinion 
on  this  case  ;  it  is  clear  that  the  defendant  has  not  any  right  to  the  deeds  in  question, 
nor  have  the  Brickdales  any  right ;  but  I  feel  a  difficulty  in  saying,  that  the  plaintiff 
has  a  right  to  them,  as  deeds : "  and  he  puts  it  on  a  diflPerent  ground.  I  must  con- 
sider it  as  the  opinion  of  all  the  three  Judges,  that,  unless  the  deeds  had  been  executed 
by  all  the  parties,  and  the  money  had  been  refused  to  be  paid,  the  deeds  remained 
the  property  of  Esdaile.  That  being  the  judgment  at  law,  I  am  to  inquire  what  title 
the  Brickdales  have  in  equity.  If  they  have  no  title,  it  follows  that  the  plaintiff  has 
not,  et  e  contra.  I  will  not  say  whether  the  deeds  passed  the  legal  estate  or  not. 
[502]  If  they  did,  they  ought  to  belong  to  Esdaile,  and  go  with  the  other  deeds. 
Esdaile  has  received  back  10001.  only,  and  he  claims  a  lien  for  4001.  and  has  the  other 
deeds  in  his  possession,  and  there  is  nothing  to  withdraw  these  from  the  other  deeds. 

As  to  the  question  of  lien,  I  feel  myself  bound  by  the  decision  at  law,  in  which 
I  fully  concur,  and  I  see  no  special  ground  of  equity  in  the  case.  I  think  the  bill 
must  be 

Dismissed  with  costs. 

John  Dakix  Gaskell,  an  Infant — Plaintiff.  Holekook  Gaskell,  and  Ann  his 
Wife,  William  Gaskell,  Edward  Gaskell,  Betty  Gaskell,  Samuel 
Gaskell,  Ann  Gaskell  the  Younger,  Elizabeth  Gaskell,  and  Robert 
Gaskeli.— Defendants.  Exch.  Ch.  in  Eq.  Sittings  after  Term.  July  5,  10, 
1828. — Where  A.,  having  certain  funds  standing  to  his  credit  at  his  bankers,  by 
letter,  directed  them  to  carry  some  pai'ts  of  such  funds  to  the  account  of  certain 
persons,  as  trustees  for  his  wife,  and,  after  her  decease,  for  his  son ;  and  other 
parts  thereof  to  the  account  of  certain  persons,  as  trustees  for  his  son  ;  and  such 
sums  were  accordingly  carried  over  by  the  bankers  to  the  account  of  such  persons 
in  their  books,  and  the  dividends  were  from  time  to  time  carried  to  the  same 
accounts ;  but  the  testator  never  communicated  the  facts  to  the  trustees ;  and 
there  was  some  evidence  that  the  testator  had  directed  the  transfers  under  an 
impression  that  he  should  be  able,  by  that  means,  to  evade  the  legacy  duty,  and 
that  he  had  shewn  an  intention  to  exercise  some  acts  of  ownership  over  the  funds  : 
the  Court  held,  that  the  appropriations  were  void,  and  that  the  testator  might  at 
any  time  have  revoked  them. 

[Referred  to,  Hvghes  v.  Stubbs,  1842,  1  Hare,  479 ;  Kekeuich  v.  Manning,  1851, 

1  De  G.  M.  &  G.  201.] 

Roger  Gaskell,  by  his  will,  dated  13th  February,  1824,  duly  executed  and  attested 
to  pass  real  estates,  after  charging  his  real  and  personal  estates  with  the  payment  of 
his  debts,  funeral  and  testamentary  expenses,  gave  and  bequeathed  to  his  wife,  the 
defendant,  Betty  Gaskell,  the  use  of  all  his  household  goods  and  furniture,  plate, 
linen,  and  china,  for  her  life,  if  she  should  so  long  continue  his  widow,  and  after  her 
death  or  m  irriage  the  same  were  to  be  considered  part  of  the  residue  of  his  personal 
estate.  And  the  testator  bequeathed  to  the  said  Betty  Gaskell,  during  her  life  and 
widowhood,  a  yearly  rent  charge  of  201.,  charged  upon  the  premises  therein  mentioned  ; 
and  he  liequeathed  to  the  plaintiff  the  sum  of  15001.  if  he  should  attain  the  age  of 
twuiity-oiie  years.  And  the  said  testator  thereby  gave  and  devised  all  his  real  estates, 
[503]  with  their  appurtenances,  to  his  sons,  Thomas  Biggin  Gaskell,  deceased,  and 
the  plaintiff,  and  their  respective  heirs  and  assigns,  for  ever,  as  tenants  in  common, 
subject  to  the  said  annual  sum  of  201.  And  after  reciting  that  by  an  indenture  dated 
the  14th  April,  1821,  and  made,  or  expressed  to  be  made,  between  the  said  Betty 
Gaskell,  of  the  first  part :  the  said  testator,  of  the  second  part :  and  the  said  Thomas 
Biggin  Gaskell,  and  James  Wagstaff,  gentleman,  of  the  third  part;  (being  the  settle- 
ment executed  previously  to  the  marriage  of  the  said  testator  with  the  said  Betty 
Gaskell,  then  Betty  Wagstaff)  the  sum  of  20001.  stock  or  caiital  in  the  Navy  51.  per 
cent.  Annuities,  was  assigned  to  the  said  Thomas  Biggin  Gaskell  and  .lames  Wagstaff, 
their  executors,  administrators,  and  assigns,  upon  the  trust  therein  mentioned.      1  he 
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said  testator  did  thereby,  pursuant  to,  and  by  force  and  virtue,  and  in  exercise  and 
execution  of  the  power  or  authority  to  him  for  that  purpose  given  or  reserved  by  the 
said  indenture  of  settlement,  direct,  limit,  and  appoint,  that,  from  and  after  the  decease 
of  the  said  Betty  Gaskell,  the  said  sum  of  20001.,  and  the  stocks,  funds,  and  securities 
on  which  the  same  then  was,  or  thereafter  should  or  might  be  invested,  and  the 
interest,  dividends,  and  produce  thereof,  should  be  and  be  taken  and  considered  as  part 
of  the  residue  of  his  personal  estate  and  effects  ;  and  he  gave  and  bequeathed  the  same 
unto  the  said  Thomas  Biggin  Gaskell,  and  the  said  Holbrook  Gaskell,  their  executors, 
administrators,  and  assigns,  upon  the  trusts  and  for  the  ends,  intents,  and  purposes 
thereinafter  expressed  and  declared  of  and  concerning  the  same  residue.  And  the 
said  testator  thereby  gave  and  bequeathed  all  and  every  his  leasehold  estates,  lands, 
and  tenements,  and  all  his  goods,  chattels,  monies,  stocks,  funds,  and  securities  for 
money,  debts,  and  all  the  rest  and  residue  of  his  personal  estate  and  effects,  unto  the 
said  Thomas  Biggin  Gaskell  [504]  and  the  said  Holbrook  Gaskell — In  trust  to  pay 
one  equal  half  part  or  share  thereof  unto  the  said  Thomas  Biggin  Gaskell ;  and  as  to 
the  other  moiety  thereof  in  trust  for  the  plaintiff',  to  be  an  interest  vested  in  him 
when  he  should  attain  the  age  of  twenty-one  years ;  and  the  said  testator  appointed 
the  said  Thomas  Biggin  Gaskell,  deceased,  and  the  said  Holbrook  Gaskell,  executors 
of  his  will. 

By  a  codicil,  dated  the  19th  September,  1826,  duly  executed  and  attested  for 
passing  freehold  estates,  after  reciting  or  taking  notice  of  the  death  of  the  .said  Thomas 
Biggin  Gaskell,  the  said  testator  gave,  devised,  and  bequeathed,  all  and  every  such 
part  and  parts  of  his  real  and  personal  estates,  as  were  given  and  bequeathed  by  his  said 
will  to  or  for  the  benefit  of  the  said  Thomas  Biggin  Gaskell,  deceased,  unto  the  plain- 
tiff, his  heirs,  executors,  administrators,  and  assigns,  according  to  the  tenure  of  the 
same  respectively,  and  subject  to  such  and  the  same  trusts,  powers,  provisoes,  and 
declarations,  in  favour  of  or  for  the  benefit  of  the  plaintiff^,  during  his  minority,  as 
were  declared  in  and  by  his  said  will  respecting  the  property  thereby  devised  to  the 
plaintiff;  and  the  said  testator  directed  his  trustees  and  executors  to  pay  to  his  wife, 
Betty  Gaskell,  for  and  during  her  life,  in  case  she  should  so  long  continue  his  widow, 
the  half  yearly  dividends  and  proceeds  of  12931.  Os.  5d.,  his  stock  in  the  New  41.  per 
cent.  Annuities.  And  he  appointed  the  defendant,  William  Gaskell,  to  be  one  of  the 
trustees  and  executors  of  his  said  will,  in  the  room  of  the  said  Thomas  Biggin  Gaskell, 
deceased. 

The  testator,  after  the  date  of  his  will,  and  after  the  death  of  Thomas  Biggin 
Gaskell,  and  in  the  month  of  August,  182.5,  addressed  a  letter  to  his  bankers,  Messrs. 
Parr,  Lyon,  and  Greenall,  to  the  following  effect : — 

"  Messrs.  Parr,  Lyon,  &  Greenall.  Gentlemen — You  [505]  will  please  to  send  by 
Edward  Gaskell,  301.  ;  as  under,  1  ten  pound  bank  note,  10, — 2  five  pound  bank  notes, 
10, — in  sovereigns  10, — £30.  You  will  please  to  open  a  fresh  account  with  lioger 
Gaskell  (meaning  himself,  the  .said  testator),  Holbiook  Gaskell,  Edward  Gaskell,  in 
the  Corn-market,  and  William  Gaskell,  my  nephew,  as  trustees  for  Mrs.  Koger  Gaskell, 
duiing  her  life,  and  after  her  decease  as  trustees  for  John  Dakin  Gaskell,  during  his 
minority,  and  you  will  transfer  the  sum  of  15001.  from  my  account  to  this.  And  I 
am,  Gentlemen,  your  most  obedient  servant,  "  Eoger  Gaskell. 

"  Warrington,  August  29th,  1825." 

Messrs.  Parr,  Lyon,  &  Greenall,  accordingly  transferred  the  sura  of  15001.  in  the 
said  letter  mentioned,  to  an  account  entitled  in  their  books  :— 

"Dr.  Messrs.  Roger  Gaskell,  Holbrook  Gaskell,  Edward  Gaskell,  and  William 
Gaskell,  trustees  for  Mrs.  Roger  Gaskell,  during  her  life,  and  after  her  decease,  as 
trustees  for  John  Dakin  Gaskell,  during  his  minority,  in  account  with  Parr, 
Lyon,  &  Co." 

Interest  was  allowed  by  the  bankers  from  the  time  of  such  transfer;  but  such 
interest  was  not  received  by  the  said  testator,  but  was  carried  to  the  credit  of  the 
account. 

In  July,  1826,  the  testator  sent  another  letter  to  Messrs.  Parr,  Lyon,  &  Greenall, 
to  the  following  effect : — 
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"Gentlemen — You  will  please  to  transfer  from  my  account  to  the  account  of  the 
trustees  of  Mrs.  Roger  Gaskell,  5001.  Ditto  John  Dakin  Gaskell,  5001.— lOOOI.  I  am, 
Gentlemen,  yours  respectfully,  "  Roger  Gaskell." 

And  Messrs.  Parr,  Lyon,  &  Greenall,  accordingly  transferred  the  said  sums  of 
5001.,  and  5001.  to  the  said  several  accounts.  The  entries  made  of  all  the  said 
sums  in  the  [506]  books  of  Messrs.  Parr,  Lyon  and  Greenall,  were  in  the  form  and  to 
the  effect  following,  (that  is  to  say) : — 

"Dr.  Messrs.  Roger  Gaskell,  Holbrook  Gaskell,  Edward  Gaskell,  and  William 
Gaskell,  trustees  for  Mrs.  Roger  Gaskell,  during  her  life,  and  after  her  decease,  as 
trustees  for  John  Dakin  Gaskell,  during  his  minority,  in  account  with  Parr,  Lyon, 
&  Co." 

"1825,  August  29th.     Cash      .... 
1826,  June  30th.         Interest 


Total 


'July  19th.  Cash 


£1,500     0 
37  12 

0 

1 

£1,537   12 

1 

£500     0 

0 

"Dr.  Messrs.  Roger  Gaskell,  Holbrook    Gaskell,  William   Gaskell,  and  Edward 
Gaskell,  trustees  for  Mr.  John  Dakin  Gaskell,  in  account  with  Parr,  Lyon,  A:  Co. 


"182.5,  February  17th. 


March  2d. 
April  16th. 
June  30th. 

1826,  June  30th. 
Do. 

1826,  Do. 

July  19th. 


Balance  of  Messrs.  Gaskell  &  Co.'s 
Account 
Cash  &c. 
Bill 

Bill  &c. 
Interest 

Balance 
Interest 

Balance 
Cash    . 


£215  4  4 

182  17  0 

50  0  0 

83  0  0 

5  13  5 

536  15  6 

16  2  0 

552  17  6 

500  0  0 " 


In  March,  1827,  John  Dakin  Gaskell,  by  his  next  friend,  filed  his  bill,  stating  the 
settlement  made  previously  to  the  marriage  of  the  testator,  Roger  Gaskell,  with  the 
I'ti-ndant  Betty  Gaskell,  and  the  will  and  codicil  of  the  testator.  That  the  testator, 
at  his  death,  left  the  plaintilf  [507]  his  only  child  and  heir  at  law.  The  bill  prayed 
the  usual  accounts  of  the  personal  estate,  and  of  the  rents  and  profits  of  the  real  estate 
of  the  testator,  and  the  appointment  of  a  receiver. 

The  defendant  Betty  Gaskell,  by  her  answer,  after  stating  the  letters  of  the  testator 
to  his  bankers,  submitted  that  by  the  said  letters  and  the  consequent  entries  in  the 
books  of  the  bankers,  a  complete  and  effectual  transfer  and  appropriation  were  made 
of  the  said  several  sums,  and  that  the  same  ought  to  be  considered  in  the  nature  of  an 
advancement  made  by  the  testator  for  the  benefit  of  the  defendant  and  the  plaintiflf 
in  the  manner  expressed  in  the  letters  and  entries.  And,  therefore,  that  the  said 
several  sums  of  money  respectively  comprised  in  the  said  entries,  did  not  form 
any  part  of  the  said  testator's  personal  estate  and  efTects,  but  that  the  defendant 
was  entitled  to  the  interest  during  her  life  of  the  several  sums  contained  in  the  first 
mentioned  entry  or  account ;  and  that,  subject  to  such  life  interest,  the  plaintiff  was 
entitled  thereto ;  and  that  the  plaintiff  became  and  was  absolutely  entitled  to  the 
several  sums  mentioned  in  the  second  entry  or  account. 

Evidence  was  entered  into  on  the  part  of  the  plaintiff,  and  of  the  defendant  Betty 
Gaskell. 

The  defendant  Holbrook  Gaskell,  who  was  examined  for  the  plaintiff',  proved  that 
the  several  sums  mentioned  in  the  answer  of  Betty  Gaskell,  were  standing  in  the  books 
of  Messrs.  Parr  &  Co ,  to  the  several  accounts  mentioned  in  that  answer.  That  he 
first  knew  thereof  from  the  books  of  the  testator,  found  after  his  decease.     That  the 
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several  sums  were  transferred  from  the  private  account  of  the  testator  with  his  said 
bankers.  Thac  the  deponent  or  the  other  persons  to  whose  names  the  said  sums  were 
trausferred,  had  never  exercised  any  act  of  ownership  over  the  funds,  or  acted  in  any 
manner  as  trustees.  Robert  Greenall,  one  of  the  partners  in  the  firm  of  [508]  Parr  & 
Co.,  deposed  to  the  several  sums  of  money  being  carried  to  the  accounts  according 
to  the  testator's  letters,  and  that  the  firm  would  not  have  paid  the  money  carried  to 
such  accounts  to  the  order  of  Eoger  Gaskell,  and  did  not  consider  the  same  under 
his  control.     Edward  Gaskell  deposed  to  a  similar  efl'ect  with  Holbrook  Gaskell. 

On  the  part  of  the  defendant  Betty  Gaskell,  one  of  the  firm  of  Parr  &  Co.  proved 
the  carrying  over  of  the  sums,  and  that  the)'  stood  in  their  books  to  the  accounts 
stated  in  Betty  Gaskell's  answer.  And  the  testator's  solicitor,  Mr.  Worthington, 
deposed  to  the  testator's  having  shewn  him  his  banker's  book,  and  explained,  that 
he  had  directed  the  sums  to  be  carried  over  by  his  bankers,  with  a  view  to  evade 
the  legacy  duty. 

Mr.  Lynch,  for  the  plaintiff.  The  orders  on  the  bankers  must  be  treated  as 
testamentary  papers,  though  they  have  not  been  proved  as  such  {Attorney-General  v. 
Jvne.%  3  Price,  368).  The  testator,  according  to  the  evidence  of  Worthington,  made 
the  transfer  at  his  bankers  with  a  view  to  defeat  the  legacy  duty,  and  the  object  being 
illegal,  the  transfer  was  void,  and  the  whole  of  the  funds  passed  to  the  plaintiff'  as 
residuary  legatee.  The  testator  never  denuded  himself  of  the  property.  At  all  events, 
the  defendant  Betty  Gaskell  must  be  put  to  her  election. 

Mr.  Spence  and  Mr.  Lowndes,  for  the  defendant  Betty  Gaskell.  This  cannot  be 
a  case  of  election,  the  testator's  will  being  dated  before  the  order  on  the  bankers. 
The  trustees  might  clearly  have  brought  an  action  at  la\v  against  the  bankers  on  the 
order.  As  the  bankers  in  the  present  case  did  not  repudiate  the  order,  they  must  be 
considered  to  have  held  the  money  upon  the  terms  of  [509]  that  order,  according  to 
the  principle  of  IJe  Bernales  v.  Fuller  (14  East,  590,  n. ;  2  Campb.  426),  which  was 
recognized  as  law  in  Williams  v.  Everett  (14  East,  582),  and  also  in  the  subsequent  case 
of  Gilmn  V.  I\linet  (2  Bing.  8).  The  only  persons  who  could  take  the  funds,  or  call 
upon  the  bankers  for  payment  of  them,  were  the  trustees. 

Mr.  Duckworth,  for  the  defendants,  the  executors. 

Mr.  Shai'pe,  for  the  infant  defendants. 

Lord  Chief  Baron.  In  this  case,  in  strictness,  nothing  ought  to  be  done  but  to 
decree  an  account  of  the  personal  estate.  However,  a  question  has  been  raised,  on 
which  the  opinion  of  the  Court  has  been  desired,  under  the  impression  that  it  may 
render  further  proceedings  unnecessary. 

Roger  Gaskell  having  married  Betty  Gaskell,  and  having  a  son,  John  Dakin 
Gaskell,  by  a  former  marriage,  makes  his  will  and  a  codicil  thereto.  [His  Lordship 
stated  the  will  and  codicil]  Shortly  prior  to  making  the  codicil,  he  writes  two  letters 
to  his  Itaiikers,  dated  29th  August,  1825,  and  19th  July,  1826.  [His  Lordship  stated 
the  letters  at  length.]  It  appears  that  the  testator  had  afterwards  some  doubt 
respecting  the  effect  of  this  appropriation,  and,  a  very  short  time  before  his  death, 
he  wrote  a  letter  to  his  bankers,  in  which  he  states  that  Mr.  Worthington  has  that 
morning  informed  him  that  he  shall  want  the  sum  of  28001.,  which  he  is  putting  out 
on  mortgage ;  20001.  on  account  of  money  in  the  hands  of  tmsteees  for  Mrs.  Elizabeth 
Gaskell,  and  the  remainder,  8001.,  in  the  hands  of  trustees  for  John  Dakin  Gaskell. 
The  information  he  gives  to  the  bankers  would  imply,  that,  notwithstanding  [510] 
the  transfei',  he  considered  he  had  a  control  over  the  funds.  His  Lordship,  after 
adverting  to  the  manner  in  which  the  accounts  had  been  opened  by  the  bankers,  pro- 
ceeded thus  :  The  question,  in  my  opinion,  bears  on  the  effect  of  these  appropriations. 
No  notice  appears  to  have  been  ever  given  to  any  of  the  trustees  :  and  it  is  evident 
that  these  transfers  were  made  with  an  intent  to  evade  the  legacy  duty.  The  question, 
however,  is,  whether,  under  the  circumstances,  I  am  to  consider  the  transfers  as  valid 
appointments,  not  operating  as  legacies,  there  being  no  possibility  of  proving  these 
instruments  in  the  Ecclesiastical  Court.  There  can  be  no  pretence  for  treating  them 
as  donationes  causa  mortis.  They  are  clearly  gifts  inter  vivos.  I  cannot  consider 
them  as  binding  appropriations.  The  appropriations  were  made  with  a  fraudulent 
intent,  and  would  not  have  bound  the  testator. 

There  are  many  cases  bearing  some  analogy  to  the  present,  but  none  which  exactly 
decide  the  point.  What  occasions  the  greatest  difficulty  in  my  view  of  the  case  is  the 
argument  that  the  trustees  could  have  sued  the  bankers.     I  do  not  feel  myself  called 
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upon  to  give  any  opinion  on  this  part  of  the  case,  but  the  better  opinion  seems  to  be, 
that  the  testator  might  have  revoked  the  order  to  the  bankers,  and  that  in  such  case 
the  trustees  could  not  have  recovered  from  the  bankers.  One  of  the  strongest  cases 
on  the  subject,  and  which  was  not  cited  in  the  argument,  is  JVharton  v.  IValker 
(6  Dowl.  &  Ryl.  288;  4  Barn.  &  Cress.  163).  I  do  not  mean  to  say  there  are  not 
cases  in  which  a  different  view  has  been  taken,  but  they  have  all  been  cases  in  which 
creditois  have  been  interested.  There  would  be  great  difficulty  in  this  case  to 
contend,  that  if  Roger  Gaskell  had  revoked  the  appointment,  the  bankers  could  have 
refused  to  pay  the  amount  to  him  ;  or  that  the  trustees  could,  in  that  case,  have 
recovered  the  funds  from  [511]  the  bankers.  The  trust  for  the  wife  does  not  appear 
to  have  been  for  her  separate  use ;  and  had  not  the  testator,  therefore,  a  right  to 
receive  that  which  was  not  settled  to  her  separate  use?  And  if  he  could  so  receive 
it  during  his  life,  the  transfer  was  clearly  in  effect  a  legacy  to  her  after  his  decease. 
If  a  man  wholly  denudes  himself  of  property,  and  places  it  in  trustees,  over  whom 
he  has  no  sort  of  control,  I  will  not  say  he  may  not  do  so  in  such  a  manner  as  to  be 
effectual  to  defeat  the  legacy  duty.  It  is  not,  however,  necessary  for  me  to  give  any 
opinion  on  such  a  case  on  the  present  occasion  ;  for  here  I  consider  it  to  be  clear, 
that  the  testator  had  not  parted  with  all  control  over  the  fund. 

I  think,  upon  the  whole,  that  the  appropriations  intended  to  be  made  by  the 
letters  in  question  have  no  effect,  and  that  the  funds  must  be  accounted  for  as  personal 
assets  of  the  testator. 

An  application  lieing  made  for  permission  for  the  trustees  to  try  their  right  to  the 
funds  iu  an  action  at  law,  the  Lord  Chief  Baron  expressed  his  opinion  that  the  question 
could  not  properly  be  tried  at  law  ;  and  observed,  that  if  he  had  thought  an  action 
would  have  been  desired,  he  would  not  have  given  any  opinion,  but  have  made  the 
common  decree.  And  he  declined  to  give  any  direction,  or  make  any  declaration 
on  the  subject. 

[512]  TnosiP.soN  v  Crosthwaite.  Exch.  Ch.  in  Eq.  July  10th,  1828. — Answer 
taken  off  the  file  and  entrusted  to  one  of  the  Barons'  clerks,  for  the  purpose  of 
being  produced  before  the  Grand  Jury,  on  an  indictment  for  perjury  preferred 
by  the  plaintiff:  security  in  201.  being  given  for  the  safe  return  of  the  record. 

Mr.  Knight  moved,  that  the  plea  and  answer  filed  by  the  defendant  in  this  cause 
might  be  taken  off  the  file,  and  entrusted  to  Mr.  Calvert,  the  clerk  to  Mr.  Baron 
HuUock  (a)',  for  the  purpose  of  being  produced  before  the  Grand  Jury  of  the  county 
of  Cumberland,  the  plaintiff  having  preferred  an  indictment  against  the  defendant  for 
perjury  contained  in  the  answer. 

The  application  was  grounded  on  the  enormous  expense  which  would  attend  the 
sending  of  the  record  by  a  clerk  in  court,  or  special  messenger. 

The  Lord  Chief  Baron,  after  some  little  hesitation,  made  tbe  order,  on  the 
terms  of  security  being  given  in  201.  for  the  safe  return  of  the  record. (6) 

Exchequer  in  Equity. 

Small  and  Others  v.  Attwood  and  0THERs.(a)2  Feb.  6th,  May  3d,  1828. — 
Replication  allowed  to  be  withdrawn,  and  bill  amended,  by  striking  out  the  name 
of  a  plaintiff,  and  making  him  a  defendant,  and  by  stating  such  facts  and  circum- 
stances relating  to  certain  transactions  between  that  plaintiff  and  the  defendant, 
as  were  material  to  shew,  that  the  other  plaintiffs  were  not,  and  ought  not  to  be, 
bound  by  the  acts  or  misrepresentations  of  that  plaintiff,  respecting  the  property 
in  the  pleadings  mentioned,  or  the  purchase  thereof,  and  as  were  material  to 
shew,  that  such  acts  and  misrepresentations  of  the  said  plaintiff  were  evidence 
against  the  defendant :  the  plaintiff's  who  made  the  application  giving  security 

(a)'  Mr.  Baron  Hullock  went  the  Northern  Circuit. 

(b)  A  true  bill  having  been  found,  a  similar  application  was  made  and  granted, 
at  the  Sittings  after  Hilary  term,  1829,  for  the  production  of  the  record  on  the  trial. 
[a)-  This  case  is  unavoidably  reported  out  of  its  order  of  date. 
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for  costs  to  the  satisfaction  of  the  Master,  and  undertaking  to  amend  within  a 
given  time,  paying  the  costs  of  the  application,  the  usual  costs  of  the  amendments, 
and  withdrawing  the  replication  :  the  extra  costs  of  the  amendments  to  be  costs 
in  the  cause. 

[For  further  proceedings  see  Younge,  407  ;  and  (in  House  of  Lords)  6  CI.  &  F.  232  ; 

7  E.  R.  685  (with  note).] 

This  was  a  bill  filed  by  seventeen  persons,  on  behalf  of  themselves  and  all  other 
the  members  of  a  company,  called  [513]  the  British  lion  Company,  for  the  purpose 
of  setting  aside  certain  contracts,  entered  into  by  three  of  the  plaintiffs,  on  behalf 
of  the  company,  with  the  defendant  Attwood,  for  the  purchase  of  certain  iron  works 
in  the  county  of  Stafford,  on  the  ground  of  fraud  and  misrepresentation.  The 
defendants  had  answered  the  bill,  and  a  replication  had  been  filed  to  their  answer. 

A  motion  was  now  made  on  the  part  of  all  the  plaintiffs,  except  Philip  Taylor,  that, 
on  payment  of  the  usual  costs,  the  replication  to  the  answers  of  the  defendants  might 
be  withdrawn,  and  that  the  bill  might  be  amended  by  striking  out  the  name  of  the 
said  Philip  Taylor,  as  a  plaintift',  and  making  him  a  defendant  thereto,  and  by  stating 
all  such  facts  and  circumstances  relating  to  certain  transactions  between  the  said 
Philip  Taylor  and  the  said  defendant  John  Attwood,  and  such  other  acts  of  the  said 
Philip  Taylor  and  the  said  defendant  John  Attwood,  as  were  material  to  shew  that 
the  said  plaintiffs,  except  the  said  Philip  Taylor,  were  not  and  ought  not  to  be  bound 
by  the  acts  or  misrepresentations  of  the  said  Philip  Taylor  respecting  the  property  in 
the  pleadings  mentioned,  or  the  purchase  thereof  by  the  plaintiffs  Robert  Small, 
James  Henry  Shears,  and  John  Taylor,  on  behalf  of  the  company  called  the  British 
Iron  Company  ;  and  as  were  material  to  shew  that  such  acts  and  misrepresentations 
of  the  said  Philip  Taylor  were  evidence  against  the  said  defendant  John  Attwood  ; 
and  by  striking  out  the  name  of  John  Taylor,  as  a  plaintiff,  in  the  said  suit.  And 
also  that  the  said  bill  might  be  otherwise  amended  as  should  be  advised,  the  above- 
named  plaintifls  (with  the  exception  of  the  said  Philip  Taylor  and  John  Taylor,)  giving 
security  for  costs  to  the  satisfaction  of  the  Master,  and  undertaking  to  amend  their 
bill  within  one  month,  and  not  requiring  any  further  answer  from  the  defendants  John 
Attwood,  Henry  James,  and  Richard  Edwards. 

[514]  The  application  was  supported  by  an  affidavit  of  two  of  the  plaintiffs,  to  the 
following  etlect,  viz.  That  the  plaintiffs  were  some  of  the  members  of  the  copartnership 
or  company  called  the  British  Iron  Company,  and  all  the  above  named  plaintiffs,  with 
the  exception  of  the  said  Philip  Taylor,  were,  at  the  time  of  the  filing  of  the  bill,  the 
directors  of  the  copartnership  or  company,  and  that  Philip  Taylor,  besides  being  a 
member  of  the  company,  had  been  employed  by  the  other  plaintiffs,  as  the  agent  of 
the  company,  in  making  the  purchase  in  the  bill  mentioned. 

That  it  having  been  determined  by  the  copartnership  or  company  to  institute  this 
suit  against  the  defendants,  the  plaintiffs,  on  the  27th  June,  1826,  filed  their  bill,  on 
behalf  of  themselves  and  all  other  the  members  of  the  copartnership,  against  the 
defendants,  for  the  purpose  of  setting  aside  certain  contracts,  made  and  entei-ed  into 
by  the  plaintiffs.  Robert  Small,  James  Henry  Shears,  and  John  Taylor,  on  the  behalf 
of  the  said  company,  with  the  defendant  John  Attwood,  for  the  purchase  of  certain 
iron  works  and  mines  situate  at  or  near  Corngreaves,  and  at  Wolverhampton,  in  the 
county  of  Stafford,  on  the  ground  of  fraud  and  misrepresentation. 

That  Philip  Taylor  was  employed  by  the  other  plaintiffs,  as  the  agent  of  the 
copartneiship  or  company,  in  the  purchase  of  the  said  property  of  the  defendant  John 
Attwood,  and  that  Philip  Taylor,  as  the  agent  of  the  copartnership  or  company,  had 
the  superintendance  and  management  of  the  property  and  works,  from  the  time  the 
possession  thereof  was  delivered  up  to  the  company  by  the  defendant  John  Attwood, 
until  the  di.scovery  by  the  company  of  the  frauds  which  had  been  practised  by  the 
defendant  John  Attwood,  relative  to  the  sale  of  the  property  to  the  said  company. 

That  the  defendant  Attwood  had,  by  his  answer,  relied  upon  various  acts  of  Philip 
Taylor,  as  binding  the  [515]  other  plaintiff's,  and  as  precluding  them  from  complaining 
of  the  conduct  of  him,  the  defendant  Attwood,  in  the  sale  of  the  property,  or  from 
attempting  to  rescind  the  contracts. 

That  since  the  23rd  day  of  July,  1827,  on  which  day  the  replication  to  the  answers 
was  filed,  the  deponents  had  discovered  various  transactions  between  Philip  Taylor 
and  the  defendant  Attwood,  and  various  acts  done  by  Philip  Taylor  and  by  the  dcfen- 
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dant  Attwood,  which  the  deponents  were  ad\nsed  and  believed  would  shew  and  prove, 
that  the  deponents  and  the  other  plaintiffs,  except  Philip  Taylor,  were  not,  and  ought 
not  to  be,  bound  by  the  acts  and  representations  of  Philip  Taylor  respecting  the  said 
property,  and  the  purchase  thereof  by  the  copartnership  or  company  ;  but,  on  the 
other  hand,  would  shew  and  prove,  that  the  said  acts  and  I'epresentations  of  Philip 
Taylor  were  evidence  against  the  defendant  John  Attwood,  in  this  suit. 

That  the  said  transactions  between  Philip  Taylor  and  the  defendant  Attwood,  and 
the  said  acts  of  Philip  Taylor  and  the  defendant  John  Attwood,  which  proved  that 
the  other  plaintiffs  were  not  bound  by  the  acts  and  representations  of  Philip  Taylor, 
were  not  known  to  the  deponents,  nor,  as  they  believed,  to  any  of  the  other  plaintiff's, 
except  Philip  Taylor,  at  the  time  of  the  filing  of  the  bill,  or  before  the  filing  of  the 
replication. 

That  Philip  Taylor,  as  one  of  the  acting  members  of  the  company,  was,  by  the 
advice  of  the  counsel  who  prepared  the  said  bill,  made  a  plaintiff'  in  the  suit. 

That,  under  the  circumstances,  the  deponents  and  the  other  plaintiffs  had,  since 
the  filing  of  the  replication,  been  advised,  and  they  believed  it  to  be  material  and 
necessary,  that  the  bill  should  be  amended  by  striking  out  the  name  of  Philip  Tavlor, 
as  a  plaintiff",  and  making  him  a  defendant,  and  by  stating  all  such  facts  and  circum- 
stances relat-[516]-ing  to  the  transactions  between  Philip  Taylor  and  the  defendant 
Attwood,  and  such  other  acts  of  Philip  Taylor  and  the  defendant  Attwood,  as  were 
material  to  shew  that  the  deponents  and  the  other  plaintiffs,  except  Philip  Taylor,  were 
not,  and  ought  not  to  be,  bound  by  the  acts  or  representations  of  Philip  Taylor 
respecting  the  said  property,  or  the  purchase  thereof  by  the  deponents  and  the  plaintiff" 
John  Taylor,  on  behalf  of  the  copartnership  or  company,  and  which  were  material  to 
prove  that  such  acts  and  representations  of  Philip  Taylor  were  evidence  against  the 
defendant  John  Attwood. 

That  they  believed  that  the  plaintiff,  John  Taylor,  who  was  the  brother  of  Philip 
Taylor,  objected  to  remain  a  plaintiff  in  this  suit,  if  the  said  bill  should  be  so  amended 
as  desired.  And  the  deponents,  and,  as  they  believed,  the  other  plaintiff's,  except 
Philip  Taylor,  were  therefore  desirous,  in  compliance  with  the  wishes  of  John  Taylor, 
to  amend  the  bill,  by  striking  out  the  name  of  the  said  John  Taylor  as  a  plaintiff",  and 
making  hini  a  defendant  thereto,  pro  forma,  b}'  alleging  that  he  refused  to  be  a 
plaintiff'  in  the  suit. 

That,  in  the  application  bj'  them  and  the  other  plaintiffs  in  this  suit,  for  leave  to 
make  such  amendments,  the  deponents  were  acting  bona  fide,  without  any  collusion 
whatsoever  with  Philip  Taylor,  and  without  any  intention  or  desire  whatsoever  of 
creating  delay. 

The  application  was  also  supported  by  an  affidavit  of  the  solicitor  of  the  plaintiffs, 
detailing  the  proceedings  from  the  institution  of  the  suit,  and  adding,  that,  in  the 
filing  of  the  said  bill,  the  deponent  and  his  copartner  acted  as  the  solicitors  of,  and 
were  employed  by  the  company  or  partnership,  and  not  by,  or  as  the  solicitors  of  the 
plaintiff's  individually  ;  and,  in  particular,  that  they  were  not  specially  employed  or 
retained  by  Philip  Tajdoi-;  and  that  the  name  of  Philip  Taylor  was  made  use  of  as  a 
[517]  plaintiff'  in  the  bill  under  the  advice  of  counsel,  and  without  any  special  authority 
from  Philip  Taylor,  and  without  any  authority  other  than  except  as  he  the  said  Philip 
Taylor,  was  one  of  the  members  of  the  partnership. 

Mr.  Knight  and  Mr.  Sharpe,  for  the  motion.  In  every  case,  a  plaintiff,  by  the  rules 
of  a  Court  of  equity,  has  liberty  to  amend  his  bill  before  replication,  without  giving 
notice,  and,  in  this  Court,  after  replication,  on  giving  notice.  To  this  rule  there  is 
certainly  an  exception,  which  is,  the  Court  will  not  allow  a  plaintiff'  to  be  removed 
from  the  record,  because,  by  so  doing,  the  defendant's  security  for  the  costs  may  be 
diminished,  as  every  substantial  plaintiff  may  be  withdrawn.  In  such  case,  the  Court 
has  felt  it  necessary  to  lay  down  as  a  rule,  that  the  amendment  shall  not  be  made 
without  giving  to  the  defendant  such  security  as  the  Court  may  think  fit,  for  the 
possible  loss  which  he  may  sustain  with  respect  to  costs,  by  the  removal  of  any  of  the 
plaintiffs.  There  are  many  reported  cases  in  which  a  plaintiff  has  been  allowed  to  be 
removed  and  to  be  made  a  defendant  for  the  purpose  of  making  him  a  witness ;  but 
there  is  no  case  in  print  in  which  a  plaintiff  has  been  converted  to  a  defendant,  for 
rea.sons  such  as  the  present.  Cases  of  this  description  in  the  Court  of  Chancery,  have 
been  considered  so  much  of  course,  that  none  of  them  are  to  be  found  reported.  A 
case  has,  however,  been  obtained  from  the  register  books  of  the  Court  of  Chancery,  in 
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which  a  similar  application  with  the  present  was  granted,  though  opposed.  In  Ayhoin 
V.  Brmi,  a  bill  was  filed  by  certain  persons,  who  were  cestiiis  que  trust,  against  three 
trustees.  Bray,  Warren,  and  Young,  in  order  to  charge  them  with  a  breach  of  trust. 
On  the  coming  in  of  the  answer  of  the  trustees,  it  appeared  that  one  of  the  plaintiffs 
had  leceived  money  from  the  defendants,  and  had,  in  point  of  fact,  compromised  with 
the  trustees,  and  released  them  from  the  bieach  [518]  of  trust.  Under  the  circum- 
stances, it  was  considered  that,  as  they  had  all  joined  in  the  suit,  the  release  of  one  of 
the  cestuis  que  trust  might  be  considered  the  release  of  all.  And  the  other  plaintiffs 
accordingly  applied  to  the  Court,  that  they  might  be  at  liberty  to  turn  the  plaintiff, 
who  had  so  compromised,  into  a  defendant,  a  case  exactly  in  point  with  the  present ; 
and  it  was  strongly  opposed  by  the  trustees,  on  the  ground  that  it  would  deprive  them 
of  the  means  of  resisting  the  suit.     'I'he  Court  in  that  case  granted  the  motion. («) 

[519]  Mr.  Duckwoith,  for  the  defendant  Philip  Taylor,  did  not  oppose  the  applica- 
tion, provided  an  opportunity  were  allowed  to  him  of  contradicting  all  charges  of 
collusion  between  him  and  the  defendant  Attwood. 

Mr.  Pepys,  and  Mr.  Lovat,  for  the  defendant  Attwood.  There  is  no  instance  in 
this  Court  of  such  an  application  as  the  present ;  all  the  cases  referred  to  have  been 
cases  ill  the  Couit  of  Chancery,  and  cases  in  which  the  application  was  made  in  order 
that  the  parties  might  have  an  opportunity  of  examining  the  co-plaintitf  as  a  witness. 
But  in  all  the  cases  where  the  plaintiff  has  been  so  removed,  he  has  been  a  trustee  or 
mere  formal  party,  and  not,  as  in  the  present  case,  a  party  interested  in  the  result  of 
the  suit.  The  case  of  Aylinn  v.  Bray,  from  the  Register  Book,  is  certainly  an  exception, 
though  it  comes  very  nearly  to  the  .same  principle  ;  for  there  can  be  no  doubt  that  in 
that  case  the  act  of  one  cestui  que  trust,  who  had  received  money,  and  compromised 
the  suit,  would  not  in  equity  bind  the  other  cestuis  que  trust,  who  had  not  received 
any  money  or  entered  into  any  compromise.  If  the  other  plaintiffs,  with  the  exception 
of  Philip  Taylor,  can  make  this  application,  then  Philip  Taylor  himself  may  make  a 
similar  application  with  respect  to  all,  or  any  of  the  other  plaintiff's.  Mr.  Philip  Taylor 
is  a  partner  with  the  plaintiffs  in  the  company,  and  has  an  interest  in  the  suit,  whether 

{a)  The  circumstances  of  the  case  on  reference  to  the  pleadings  in  the  cause  appear 
to  be  precisely  as  stated  above. 

The  following  is  a  copy  of  the  order : 

Monday,  the  16th  day  of  December,  in  the  3rd  year  of  the  Reign  of  his  Majesty 
King  George  the  Fourth,  1822,  George  Allen  Aylwin  and  Mary  Ann,  his  wife,  and 
William  Blind,  and  Mary  De  Coetlogon,  Widow — PlaintiHs  ;  William  Bray  and 
Others — Defendants. 

Upon  motion  this  day,  made  unto  this  Court  by  Mr.  Spence  of  counsel  for  the 
plaintiffs,  George  Allen  Alywin  and  Mary  Ann,  his  wife  :  It  was  alleged,  that  the  said 
plaintiffs,  together  with  the  plaintiffs  William  Brind,  and  Mary  De  Coetlogon,  widow, 
having  exhibited  their  bill  in  this  Court  against  the  defendants,  they  appeared  ;  and 
the  defendants,  William  Bray,  and  Augustus  Warren,  and  the  said  Florance  Young, 
have  put  in  their  answers  thereto  That  the  said  plaintiffs  George  Allen  Aylwin  and 
Mary  Ann,  his  wife,  are  since  advised  to  amend  their  bill,  by  striking  out  the  names 
of  the  said  William  Brind,  and  Mary  De  Coetlogon  from  being  co-plaintiffs,  and  making 
them  defendants,  and  otherwise.  It  was  therefore  prayed  that  the  plaintiffs  George 
Allen  Aylwin  and  Mary  Ann,  his  wife,  may  be  at  liberty  to  amend  the  bill  filed  by 
them  and  William  Brind  and  Mary  De  Coetlogon,  by  making  the  said  William  Brind 
and  Mary  De  Coetlogon  defendants  in  this  cause,  and  that  the  said  plaintiffs  may  be 
at  liberty  to  amend  their  bill,  in  other  respects  as  they  may  be  advised.  Whereupon, 
and  upon  hearing  Mr.  Barber,  of  counsel  for  the  defendant  Maria  Adams,  and  an 
affidavit  of  notice  of  this  motion  read,  this  Court  doth  order  that  upon  the  plaintiffs, 
George  Allen  Aylwin  and  Mary  Ann,  his  wife,  giving  security  to  be  approved  of  by 
Mr.  Cross,  one  of  the  Masters  of  this  Court,  in  case  the  parties  differ  about  the  same, 
to  answer  costs  to  this  time,  in  case  the  Court  shall  award  such  costs  to  be  paid  by  the 
plaintiffs  George  Allen  Aylwin  and  Mary  Ann,  his  wife,  they  the  said  plaintiffs  George 
Allen  Aylwin  and  Mary  Ann,  his  wife,  be  at  liberty  to  amend  the  bill,  by  striking  out 
the  names  of  the  said  plaintiffs  William  Brind  and  Mary  De  Coetlogon,  and  making 
them  defendants,  with  apt  words  to  charge  them,  and  otherwise,  as  they  shall  be 
advised,  without  costs,  amending  the  defendants'  copies  of  the  bill  Ee^-  Lib  1822 
A.  fol.  1271.  f.-        •  ' 
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he  be  made  a  plaintiflF  or  a  defendant.  Admitting  that  plaintiffs  may,  before  replication, 
amend  their  bill,  and  make  an  entirely  new  case,  still  they  cannot  do  so  after  replication, 
nor  can  they,  in  either  case,  remove  a  [520]  plaintiff  from  the  record,  unless  he  be  a 
mere  formal  party,  or  be  removed  for  the  purpose  of  making  him  a  witness.  No  case 
can  be  found  in  which  a  bill  has  been  allowed  to  be  amended,  either  before  or  after 
replication,  for  the  purpose  of  removing  a  plaintiff  jointly  interested  with  the  other 
plaintiffs,  and  turning  him  into  a  defendant,  because,  according  to  the  shape  of  the 
record,  the  plaintiffs  cannot  succeed,  unless  such  a  course  be  taken.  In  Aylwin  v.  Bray, 
the  cestui  que  trust,  accepting  a  sum  of  money  and  executing,  ceased  to  have  a  joint 
interest  with  the  plaintilis,  or  indeed  to  have  any  interest.  In  Morley  v.  Lmd  Hawke, 
a  tenant  for  life  of  a  fund,  with  remainder  to  certain  members  of  his  family,  succeeded, 
by  collusion  with  one  of  the  trustees,  in  getting  paid  part  of  the  principal  money. 
When  that  cause  came  on  to  be  heard,  it  was  objected  on  the  part  of  the  innocent 
trustee,  that  the  suit  was  improperly  framed,  because  some  of  the  plaintiffs,  who  had 
a  right  to  relief,  had  joined  that  cestui  que  trust  with  them  who  was  not  entitled  to 
relief,  in  consequence  of  his  having  been  a  party  to  the  breach  of  trust.  But  Sir  \Vm. 
Grant,  in  determining  that  case,  said  that  though  there  might  be  cestuis  que  trust, 
some  of  whom  were  innocent,  and  others  of  whom  had  improperly  joined  in  eoraraitting 
a  breach  of  trust,  and  both  were  joined  as  plaintiffs  in  the  same  suit,  still  those  cestuis 
que  trust  who  had  not  joined  in  the  breach  of  trust  were  entitled  to  a  decree.  The 
same  observation  may  be  applied  to  Aylwin  v.  Bray.  Independently  of  the  delay  which 
will  arise  if  this  application  be  granted,  it  is  by  no  means  clear,  if  refused,  that  the 
plaintiffs  will  tile  a  new  bill. 

The  Lord  Chief  B.\kon,  without  hearing  the  reply.  If  the  granting  of  this 
motion  would  put  Mr.  Attwood  in  any  other  situation  than  that  in  which  the  plaintiffs 
could  place  him  by  a  little  more  delay  and  a  little  more  expense,  I  should  have  certainly 
felt  some  hesitation  in  doing  that  [521]  which  I  am  now  about  to  propose.  But  it 
seems  to  be  quite  clear,  that  nothiTig  which  has  passed  in  this  suit  can  bind  the 
plaintiffs  or  be  used  against  them,  in  the  event  of  their  suffering  this  suit  to  be 
dismissed  for  want  of  prosecution,  and  afterwards  instituting  a  new  suit.  It  seems 
to  be  equally  clear,  that  every  thing  which  has  been  used  by  the  defendant  on  the 
present  occasion,  may  be  resorted  to  as  a  defence  to  another  suit  for  the  same  purpose. 
The  «ise  in  my  opinion  becomes  a  mere  question  of  expedience  and  convenience  ;  and, 
with  that  impression,  my  object  will  be  to  do  that  which  is,  or  ought  to  l)e,  useful  to 
both  parties  :  save  them  expense  and  delay. 

With  respect  to  the  power  of  the  Court  to  do  this,  in  the  present  form,  I  entertain 
very  little  doubt.  It  seems  clear  that,  according  to  the  practice  of  the  Court,  a  party 
may,  as  of  course,  before  replication,  amend  his  bill,  and  make  an  entirely  new  case, 
indeed,  may  put  quite  a  different  case  upon  the  record,  and  in  such  manner  as  seems 
best  to  him.  One  of  my  brethren  in  the  course  of  the  argument  has  suggested  the 
case  of  a  bill  filed  for  a  general  account,  to  which  a  release  is  not  pleaded,  but  is  relied 
on  by  the  answer.  Is  there  any  doubt  that,  in  such  a  case,  the  plaintiff  might,  as  of 
course,  amend  his  bill  by  inserting  charges  of  fraud,  and  stating  circumstances  to 
shew  fraud  in  obtaining  that  release  to  entitle  him  to  set  it  aside.  He  might,  there 
can  be  no  doubt,  make  quite  a  new  case  by  amending  his  bill.  And  the  only  circum- 
stance which  varies  that  case  from  the  present  is,  that  here  there  is  a  replication, 
and  a  part  of  the  present  application  is  to  remove  a  person  from  the  character  of  a 
plaintiff  to  the  situation  of  a  defendant,  which  proceeds  entirely  on  the  circumstances 
of  this  case. 

With  respect  to  the  only  solid  objection  to  such  an  application,  viz.  the  diminu- 
tion of  the  security  that  the  defendant  has  with  respect  to  costs :  the  Court  having, 
in  many  cases,  thought  fit  to  provide  for  that,  by  letting  it  be  [522]  done  on  giving 
security,  shews  that  the  objection  is  not  an  insuperable  one,  where  a  necessity  has 
existed  for  the  alteration.  If  ever  there  was  a  case  in  which  it  was  proper,  on  the 
application  of  the  plaintiffs,  to  remove  a  plaintiff,  this  upon  the  affidavits  is  that  case. 
I  do  not  say  whether  the  statement  is  true  or  false,  but  I  think  enough  has  been  done 
to  justify  the  Court  in  the  course  we  are  about  to  take.  Now  what  aie  the  advan- 
tages of  doing  it  in  this  way  ?  The  arlvantages  are,  that  the  cause  has  so  far  proceeded, 
that  the  answers  are  put  in  ;  and  if  all  this  is  to  go  for  nothing,  more  answers  must 
be  put  in  upon  all  those  points  which  are  put  directly  in  issue  upon  the  present  form 
of  the  record  : — there  must  be  new  answers,  and,  to  a  great  extent,  a  prejudice,  at  the 
Ex.  Div.  IV.— 33 
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expense  of  all  that  has  been  done  :  whilst,  at  the  same  time,  the  plaintiffs  are  not  at 
liberty  to  take  all  the  time  for  an  amendment,  which  they  wonld  be  entitled  to  for 
filintc  an  orit^inal  suit.  In  every  view,  it  appears  essential  to  the  ends  of  justice,  if 
the  t"hiii£;  is'^to  be  done  at  all,  that  it  should  be  done  in  this  form.  I  agree  that  we 
oui,'ht  to  take  care  of  the  defendant,  so  that  he  may  not  in  any  way  be  injured,  and 
therefore,  that  all  costs,  and  the  expense  of  this  application,  in  which  we  must  adopt 
the  usual  course  of  amendments,  must  be  paid  to  him  by  the  plaintiffs  making  this 
application  ;  and,  subject  to  that  guard,  it  appears  that  every  object  of  justice  requires 
that  this  motion  should  be  granted,  since  there  is  no  rule  of  Court  that  forbids  such 
an  amendment. 

Mr.  Baron  Garrow.  Suppose,  that  a  fortnight  after  the  preparing  of  this  bill, 
and  putting  it  on  the  file,  it  had  occurred  to  some  of  the  persons  concerned,  that  con- 
siderable intercourse  had  taken  place  between  Philip  Taylor  and  Mr.  Attwood,  and 
it  was  thought  not  at  all  improbable  that  he  had  lent  himself  to  some  of  the  views  of 
Mr.  Attwood,  and  that  from  this  the  parties  had  said,  we  have  made  a  bad  selection 
of  him  as  a  plaintiff;  might  not  the  name  of  Philip  [523]  Taylor  have  been  struck 
out  ?  No  doubt  that  could  have  been  done  upon  payment  of  a  small  portion  of  the 
costs,  for  the  plaintiffs  might  have  dismissed  their  own  bill  at  any  time  antecedent  to 
the  period  of  the  application  now  made  to  the  Court.  Or  the  present  plaintiffs  might 
suffer  their  bill  to  die  a  natural  death,  or  put  it  to  death  ;  and  then  what  would  have 
been  their  condition?  Why  the  next  day  they  might  file  a  new  bill  against  all  the 
parties  whom  they  think  proper  to  make  defendants  to  the  suit.  That  is  one  way  in 
which  it  may  be  done ;  another  way  is  in  the  manner  now  proposed,  it  being  admitted 
that  it  is  a  matter  of  course  almost  in  any  other  antecedent  stage  ;  and  it  is  evidently 
an  economical  saving  of  time,  because,  as  answers  would  have  to  be  put  in  to  the  new 
bill,  the  answers  to  the  amended  bill  will  be  probably  more  readily  prepared.  Every 
purpose  of  justice  seems  best  answered  by  acceding  to  the  application  now  made. 
And,  by  granting  it,  we  do  nothing  that  can  alter  the  situation  of  the  defendant  in 
any  possible  respect,  for  he  must  have  all  his  costs,  and  he  is  only  told  he  will  imme- 
diately obtain  that  which  he  would  obtain  at  some  distant  time.  The  defendant 
is  called  upon  now  to  answer  this  complaint,  and  they  give  him  an  intimation  that 
there  is  another  gentleman  of  whom  they  wish  to  ask  a  few  questions  :  that  is  to  say, 
what  was  stated  and  communicated  to  him  ;  and,  if  it  is  important,  whether  it  was 
communicated  to  him  as  an  agent  concerned  1 

Mr.  Baron  Vaughan  concurred.(a) 

(Some  discussion  subsequently  took  place  with  respect  to  the  costs  of  the  amend- 
ment, the  present  payment  of  the  [524]  extra  costs  being  much  pressed  on  the  part 
of  the  defendant,  on  the  ground  of  the  extreme  length  of  the  record,  the  original  bill 
being  upwards  of  a  thousand  folios. 

Thk  Lord  Chief  Baron  stated,  that  he  had  frequently  been  of  opinion  that  the 
costs  of  amendment,  allowed  by  the  ancient  rules  of  the  Court,  were  insufficient,  and 
ought  to  be  very  greatly  increased ;  but  that  there  were  no  peculiar  circumstances  in 
this  case  to  justify  the  Court  in  departing  from  the  established  rules. 

The  Court  declined  to  give  the  defendant  any  extra  costs  of  the  amendment,  but 
directed  them  to  be  treated  as  costs  in  the  cause. 

End  of  Trinity  term,  and  Sittings  after. 


[525]      Reports    of    Cases    Argued    and    Determined    in    the    Court    of 
Exchequer,  in  Michaelmas  Term,  9  Geo.  IV.,  and  the  Sittings  After. 

Memorandum. 

In  the  course  of  this  Term,  James  Parke,  Esquire,  took  his  seat,  as  one  of  the 
puisne  Judges,  in  the  Court  of  King's  Bench,  having  previously,  on  the  same  day, 
been  called  to  the  degree  of  the  Coif ;  upon  which  occasion  he  gave  rings  with  the 
motto  :— "  Tenax  Justitise."     The  learned  Judge  was  afterwards  knighted. 

(a)  Mr.  Baron  HuUock  was  absent  from  indisposition. 
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Exchequer  of  Pleas. 

Clarke  and  Others  v.  Joseph  King.  Saturday,  Nov.  •22nd,  1828. — The  consent 
of  a  select  vestry  for  the  care  and  management  of  the  concerns  of  the  poor,  con- 
stituted and  established  according  to  the  provisions  of  the  statute  59  Geo.  3, 
c.  12,  is  sufficient  to  render  valid  a  contract  under  the  statute  9  Geo.  1,  c.  7, 
s.  4,  for  the  lodging,  keeping,  and  maintaining  the  poor  of  a  parish. 

Debt  on  bond,  upon  the  money  counts,  and  an  account  stated.  The  defendant  set 
out  the  condition  of  the  bond  upon  oyer,  as  follows : — Whereas  the  select  vestry  of 
the  parish  of  Winterbourne  advertized  to  let  the  poor  of  the  said  parish  to  farm  ;  and 
at  a  meeting  of  the  said  select  vestry  for  that  purpose  held  on  the  6th  da}'  of  March 
in-[526]-stant,  the  said  Mark  King  ofTered  to  provide  for,  maintain,  sustain,  and  keep 
all  the  poor  of  the  said  parish  of  Winterbourne,  as  shall  be  lawfully  entitled  to  relief 
and  maintenance,  for  one  whole  year,  from  the  2.5th  day  of  March  instant,  until  the 
25th  day  of  March,  1827,  for  the  sum  of  7501.,  to  be  paid  to  him  the  said  Mark  King 
by  tbe  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Winterbourne, 
by  fiftv-two  equal  weekly  payments,  the  first  weekly  payment  to  be  paid  in  advance 
(that  is  to  say),  on  the  27th  day  of  March  instant :  and  whereas  the  said  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  have  entered  into  a  contract, 
bearing  even  date  herewith,  with  the  said  Mark  King,  to  pay  to  him  the  said  sum  of 
7.501.  by  fifty-two  weekly  payments  as  aforesaid,  for  providing  for,  maintaining,  and 
sustaining  the  poor  of  the  said  parish  for  one  year,  according  to  the  terms  and  con- 
ditions specified  in  the  said  contract ;  and  the  said  Mark  King  agreed  to  provide  a 
good  and  sufficient  surety  for  the  due  observance  and  performance  of  the  covenants 
and  agreements  contained  in  the  said  contract,  and  hath  proposed  the  above-bounden 
Joseph  King  as  his  said  surety  ;  and  the  said  churchwardens  and  overseers  have 
agreed  to  accept  him  the  said  Joseph  King  as  such  security  ;  and  whereas  the  said 
Joseph  King  hath  agreed  to  join  with  the  said  Mark  King  in  the  above-written  bond 
or  obligation,  as  the  surety  of  the  said  Mark  King,  for  the  due  and  punctual  observance 
and  performance  of  the  covenants  and  agreements  contained  in  the  aforesaid  in  part 
recited  contract.  Now  therefore  the  condition  of  the  above-written  bond  or  obliga- 
tion is  such,  that  if  the  said  Mark  King  do  and  shall  from  time  to  time,  and  at  all 
times  hereafter,  during  the  s;iid  terra  of  one  year,  commencing  on  the  said  25th  day 
of  March  instant,  and  ending  on  the  25th  day  of  March,  1827,  duly  and  faithfully  do 
and  perform  all  and  every  the  covenants,  conditions,  and  agreements,  contained  in  the 
said  contract  above  [527]  referred  to,  then  the  above-written  bond  or  obligation  shall 
be  void  and  of  no  effect ;  but  otherwise  shall  be  and  remain  in  full  force  and  virtue. 
He  then  pleaded,  amongst  other  things,  by  his  third  plea,  that  the  contract  in  the 
condition  of  the  bond  alleged  to  have  been  entered  into  by  the  churchwardens  and 
overseers  of  the  poor  of  the  said  pjvrish  of  Winterbourne,  was  not  entered  into  or  made 
with  the  consent  of  the  major  part  of  the  parishioners  of  the  said  parish,  or  any  of 
them  in  vestry  or  other  parish  or  public  meeting  for  that  purpose  assembled,  upon 
usual  notice  thereof  first  given.  To  this  plea,  the  plaintiff  replied,  that  the  contract 
in  the  condition  mentioned,  w;is  entered  into  and  made  with  the  consent  of  the  select 
vestry  of  the  said  parish,  duly  established  for  the  care  and  management  of  the 
concerns  of  the  poor  of  such  parish,  and  duly  assembled  for  that  purpose,  upon  notice 
thereof  first  given.  The  defendant  rejoined,  that  the  select  vestry  in  the  replication 
mentioned  was  not  a  meeting  of  the  parishioners  of  the  parish  in  vestry  or  other 
parish  meeting  assembled  ;  to  which  the  plaintiffs  demurred  generally,  and  the  defen- 
dant joined  in  demurrer. 

Manning,  in  support  of  the  demurrer.  The  rejoinder  of  the  defendant  to  the 
replication  of  the  plaintifis  to  the  third  plea  of  the  defendant,  is  no  answer  to  that 
replication.  This  depends  upon  the  construction  of  the  statutes  9  Geo.  1,  c.  7,  s.  4, 
and  59  Geo.  3,  c.  12.  By  the  former  statute,  the  churchwardens  and  overseers  of  the 
poor  in  any  parish,  town,  township,  or  place,  with  the  consent  of  the  major  part  of  the 
parishioners  or  inhabitants  of  the  same  parish,  town,  township,  or  place,  in  vestry  or 
other  parish  or  public  meeting  for  that  purpose  assembled,  or  so  many  of  them  as 
shall  be  so  assembled,  upon  usual  notice  thereof  first  given,  are  empowered  to  contract 
with  any  person  or  persons  for  the  lodging,  keeping,  maintaining,  and  employing,  any 
or  all  such  poor  in  their  respec-[528]-tive  parishes,  townships,  or  places,  as  shall  desire 
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to  receive  relief  or  collection  from  the  same  parish ;  and  the  question  is,  whether,  by 
the  latter  statute,  the  controlling  power  formerly  vested  in  the  body  of  the  parishioners 
at  lart^e,  is  conferred  upon  the  select  vestry.  Now  that  statute  authorizes  the 
inhabitants  of  any  parish,  in  vestry  assembled,  to  establish  a  select  vestry  for  the  care 
and  management  of  the  concerns  of  the  poor  of  the  parish,  by  the  nomination  and 
election  of  a  certain  number  of  inhabitant  householders  or  occupiers,  who,  with  the 
minister  of  the  parish,  and  the  churchwardens  and  overseers  for  the  time  being,  are 
to  constitute  a  select  vestry  for  the  care  and  management  of  the  poor.  The  effect  of 
this  enactment  is,  that  all  powers  relating  to  the  care  and  management  of  the  poor 
orii'inally  vested  in  the  body  at  large,  are  now,  where  a  select  vestry  is  appointed, 
transferred  from  the  general  body  to  the  select  vestry,  as  representing  the  parishioners 

Chilton,  contra.  The  statute  9  Geo.  1 ,  c.  7,  s.  4,  made  that  lawful,  which,  before 
that  time,  the  churchwardens  and  overseers  had  no  authority  to  do ;  but,  at  the  same 
time  careful  of  the  interests  of  the  poor,  the  legislature  vested  a  controlling  power 
in  the  parishioners  at  large.  The  question  then  is,  whether,  by  the  late  statute,  all 
powers  formerly  possessed  by  the  parishioners  generally,  are  vested  in  the  select 
vestry.  Arguing  from  the  letter  of  the  enactment,  no  such  conclusion  can  be  drawn, 
for  there  is  no  allusion  to  the  previous  provisions,  nor  are  there  any  general  words  by 
which  that  authority  is  delegated,  nor  does  the  spirit  of  the  statute,  or  the  reason  of 
the  thin",  support  such  a  construction.  Where  the  care  and  management  of  the  poor 
is  to  be  subject  to  the  control  of  a  large  and  tumultuous  body,  it  may  be  prudent  and 
politic  to  delegate,  with  the  consent  of  the  majority  of  that  body,  the  direction  of  the 
poor  to  a  single  individual ;  but  where  that  [529]  power  is  vested  in  a  few,  the 
necessity  ceases,  and  the  select  vestry  may  discharge  that  duty  personally,  which 
the  parishioners  generally  could  only  do  effectually  through  the  instrumentality  of 
another. 

HuLLOCK,  B.  The  question  in  this  case  is,  Avhether  the  select  vestry  is  or  is  not 
substituted  in  lieu  of  the  larger  and  more  tumultuous  body  of  the  parishioners  generally. 
It  is  admitted  upon  the  pleadings,  that  the  select  vestry  is  duly  constituted  in  point 
of  law,  and  that  this  contract  relates  to  the  care  and  management  of  the  concerns  of 
the  poor.  Wherever  a  select  vestry  is  appointed,  the  right  of  the  common  law  vestry 
has  always  in  practice  been  considered  as  de  facto  superseded  ;  and  the  language  of 
this  act  of  Parliament  appears  to  me  to  confer  upon  that  body  the  authority  relative 
to  the  care  and  management  of  the  poor,  which  the  parishioners  at  large  were  before 
ill  the  habit  of  exercising.  I  think  that  the  power  of  the  select  vestry  is  coextensive 
with  that  which,  before  this  act  of  Parliament,  was  in  the  parishioners  generally.  It 
is  optional  with  the  parishioners,  whether  they  will  or  will  not  proceed  upon  the  old 
law,  or  upon  the  pi-ovisions  of  this  statute,  by  the  appointment  of  a  select  vestry  ;  but 
if  they  pursue  the  lattei- course,  they  delegate  their  authoi'ity  to  that  body.  With  the 
policy  of  this  provision  we  have  nothing  to  do  ;  but  any  informality  or  objection  which 
may  arise  upon  the  contract  itself,  may  be  corrected  by  the  magistrates  by  whom,  to 
be  valid,  it  must  be  allowed.  The  allowance  by  the  magistrates  is  a  question  of  fact, 
upon  which  an  issue  is  joined ;  and  if  the  plaintiflFs  fail  at  the  trial  to  establish  that 
fact,  it  will  be  fatal  to  their  action. 

Alexander,  L.  C.  B.  I  can  see  no  construction  of  which  this  statute  is  capable, 
other  than  that  which  is  put  upon  it  by  my  learned  brother.  What  can  be  its  object, 
if  it  [530]  be  not  to  confer  upon  the  select  vestry  the  powei'  of  arranging  and  managing 
the  concerns  of  the  poor,  in  the  same  manner  as  before  the  statute  the  body  of  the 
parishioners  at  large  were  authorized  to  do. 

GrARROW,  B.,  and  Vaughan,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

Regula  Generalis.    Michaelmas  Term,  9  Geo.  IV. 

Whereas  great  expense  is  often  unnecessarily  incurred  in  making  up  demurrer- 
books,  from  setting  forth  those  parts  of  the  pleadings  to  which  the  demurrers  do  not 
apply.  It  is  therefore  ordered  that,  from  and  after  the  end  of  this  Term,  when  there 
shall  be  a  demurrer  to  part  only  of  the  declaration  or  other  subsequent  pleadings,  those 
parts  only  of  the  declaration  and  pleadings  to  which  such  demurrer  relates  shall  be 
copied  into  the  demurrer-books ;  and  if  any  other  parts  shall  be  copied,  the  Master 
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shall  not  allow  the  costs  thereof  on  taxation,  either  as  between  party  and  party,  or  as 
between  attorney  and  client.  Wm.  Alexander.        John  Hullock. 

W.  Gakkow.  John  Vaughan. 


[531]  Cassen,  Gent.,  one,  &c.  r.  Bond,  Gent.,  one,  &c.  Exch.  of  Ple.as  Thursday, 
Nov.  27th,  1828.  Where  a  defendant  put  in  bail  and  pleaded  in  abatement,  but 
afterwards,  exception  having  been  taken  to  the  bail,  gave  notice  of  adding  and 
justifying  fresh  bail,  and,  subsequently  rendered  in  due  time  :  Held,  that  the 
render  w;is  equivalent  to  a  justification  of  the  bail,  and  that  the  plea  was  well 
pleaded. — ^Where  affidavits  contain  irrelevant  matter,  the  Court  will  direct  the 
Master  to  ascertain  what  parts  are  material  to  bring  the  question  in  dispute  before 
the  Court,  and  in  his  taxation  to  allow  costs  to  the  parties  making  the  affidavits 
for  such  parts  only  as  are  material,  and  to  the  opposite  party  the  costs 
occasioned  by  the  irrelevant  matter. 

The  defendant,  an  attorney  of  the  Court  of  King's  Bench,  was  arrested  at  the  suit 
of  the  plaintiff,  also  an  attorney  of  that  Court,  upon  an  alias  quo  minus,  returnable  on 
the  3rd  of  November,  1828.  On  Friday,  the  7th  of  the  same  month,  the  plaintiff  filed 
his  declaration,  and  on  Monday,  the  10th,  the  defendant  put  in  and  gave  notice,  of 
bail,  and  on  the  same  day  pleaded  his  pri\  ilcge  in  abatement.  The  plaintilV  excepted  to 
the  bail  on  the  1 1  th,  and  on  the  1 8th  the  defendant  gave  notice  to  the  plaintiff  of  adding 
and  justifying  bail  for  the  1 5th.  On  that  day  one  b.iil  only  was  in  attendance,  and  the 
Court  having  refused  to  allow  further  time,  the  defendant  rendered  in  discharge  of 
his  bail.  The  defendant,  on  the  19th,  justified  bail ;  on  which  day  the  plaintift'retuincd 
to  the  defendant  the  plea  in  abatement,  with  a  demand  of  a  plea  ;  and  on  the  following 
day  the  plaintiff  signed  judgment  for  want  of  a  plea,  and  gave  the  defendant  notice  of 
executing  a  writ  of  inquiry. 

Under  these  circumstances,  Chitty,  on  a  former  day,  obtained  a  rule,  calling  upon 
the  plaintiff  to  shew  cause  why  the  judgment  should  not  be  set  aside  for  irregularity, 
with  costs  :  against  which — 

Chilton  now  shewed  cause.  It  is  an  established  rule,  that  before  a  defendant  can 
be  allowed  to  plead,  he  must  file  common  bail,  or  enter  a  common  appearance  in  non- 
bailable  actions,  or  in  bailable  cases  must  put  in  bail.  It  is  not  indeed  necessary,  that 
he  should  justify  his  bail  before  he  pleads  in  abatement  or  to  the  jurisdiction,  for  if 
that  were  so,  the  plaintiff,  in  many  cases,  might  prevent  the  defendant  from  resorting 
to  such  a  plea  ;  but  it  is  essential  that  the  same  bail  should  be  afterwards  justified, 
and  the  surrender  of  the  defendant  is  not  equivalent  to  a  justi-[532]-fication.  If  that 
be  so,  the  justification  of  the  bail  by  the  defendant  on  the  19th  November  was  too 
late,  the  plea  was  a  nullity,  and  the  plaintiff  was  entitled  to  sign  judgment.  In  Venn 
V.  Calrert  (4  T.  H.  578),  to  a  declaration  filed  de  bene  esse,  the  defendant  pleaded 
before  he  had  perfected  his  bail.  After  the  justification  of  the  bail,  the  plaintiff'  signed 
judgment  for  want  of  a  plea  ;  and,  upon  a  motion  to  set  aside  that  judgment,  the  Court 
held  that  a  plea  before  the  bail  were  justified  was  a  nullit}',  and  sustained  the  judg 
ment.  From  this  authority,  and  the  ease  of  Maiind  v  Mawley  (Forr.  149),  which  is 
to  the  same  effect,  it  would  seem  that  the  bail  must  be  actually  perfected  before  the 
defendant  can  be  entitled  to  take  an_v  step  ;  but,  at  all  events,  the  more  recent  decisions 
shew,  that,  although  the  defendant  may  plead  in  abatement  after  he  has  put  in  bail, 
the  same  bail  must  be  perfected.  Thus  in  Dimsdale  v  NieUrm  (2  East,  406),  which 
was  a  country  cause,  the  defendant  pleaded  in  abatement  before  he  had  perfected  his 
bail,  but  the  hail  upon  exception  afterwards  justified  in  due  time  ;  the  defendant,  how- 
ever, treated  the  plea  as  a  nullity,  and  signed  judgment ;  and  Lord  Elleiiborough  said  : 
— The  defendant  appears  to  me  to  be  in  Court  after  he  has  put  in  bail,  unless  it  turn 
out  that  the  bail  on  exception  are  afterwards  set  aside  ;  but  if  the  bail  are  afterwards 
•accepted,  the  defendant  has  done  every  thing  in  his  power,  and  therefore  ought  not 
to  be  deprived  of  any  benefit  which  the  law  gives  him.  Again,  in  Binns  v.  Morgan 
(11  East,  411),  Mr.  Justice  Bayley  remarked  : — that  the  defendant  might  have  put  in 
bail  within  four  days  and  have  given  notice  of  justifying  them,  and  then,  if  the  bail 
afterwards  perfected,  the  plea  of  misnomer  would  have  stood  good.  In  both  these 
cases  the  old  rule  of  practice  is  relaxed,  and  the  defendant  m.iy  now  plead  in  abatement 
after  he  has  put  in  bail ;  provided,  however,  that  the  [533]  same  bail  are  perfected  in 
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due  time,  which  is  a  requisite  assumed  by  the  judgment  in  both  cases.  Dilatory  pleas 
are  never  treated  with  indulgence  by  the  Courts,  but  are  held  to  the  strictest  rules  of 
practice,  and  therefore  the  bail  which  eventually  justified  having  been  put  in  after  the 
plea  was  filed,  the  plea  was  a  nullity,  and  the  judgment  is  regular. 

Chitty  and  Jervis,  J.,  in  support  of  the  rule.  The  cases  of  Fenn  v.  Calvert,  Maund 
V.  Mcnoh'y,  and  Binnn  v.  Morgan,  do  not  apply  to  the  present  question.  It  is  uncertain, 
from  the  report  of  the  former  case,  whether  the  plea  filed  was  in  bar  to  the  action  or 
in  abatement.  All  the  cases  referred  to  in  the  note  to  that  report  are  applicable  to 
pleas  in  bar  only  ;  and  Mr.  Justice  Lawrence,  in  the  case  of  IHmsdak  v.  Niehon, 
expresses  his  opinion,  that  the  plea  in  the  former  case  must  have  been  a  plea  in  bar. 
In  Maund  v.  Mavjleij,  and  Binns  v.  Morgan,  the  pleas  were  filed  after  the  time  for 
pleading  in  abatement  had  expired,  and,  upon  that  ground  alone,  could  not  be  sus- 
tained All  that  was  decided  in  those  cases  was,  that  the  defendant  must  not  wait 
until  the  bail  are  perfected,  but  must  put  in  bail  and  plead  within  the  time  limited  by 
the  practice  applicable  to  pleas  in  abatement.  Dimsdale  v.  Nielsun  settled  the  practice 
with  respect  to  a  country  cause,  but  the  case  of  Hiipkinson  v.  Henry  (1.3  East,  170), 
which  was  a  town  cause,  clearly  shews,  that  though  the  first, bail  do  not  justify,  yet  if 
bail  lie  put  in,  and  the  plea  in  abatement  be  pleaded  in  due  time,  the  plea  is  good, 
provided  the  defendant,  after  exception,  add  or  put  in  and  justify  fresh  bail  in  due 
time.  The  question  is  therefore  reduced  to  this  simple  point,  viz.  whether  a  render 
in  due  time,  after  exception,  is,  for  this  purpo.se,  equivalent  to  a  justification,  where 
bail  are  put  in  and  the  plea  is  pleaded  within  the  time  prescribed  [534]  by  the  practice. 
For  all  other  purposes  the  render  of  the  defendant  has  always  been  considered  to  be 
equivalent  to  a  justification  by  the  bail,  even  though  time  be  obtained  by  the  defen- 
dant to  justify,  and  not  to  render.  Without  referring  to  the  case  of  Hopkinson  v. 
Henry,  but  trying  the  question  by  the  narrow  test  prescribed  by  Lord  Ellenborough 
and  Mr.  Justice  Bayley  in  the  cases  cited  to  support  the  regularity  of  this  judgment, 
inasmuch  as  the  former  bail  lendered  the  defendant  in  due  time,  which,  notwith- 
standing the  notice  of  adding  and  justifying  fresh  bail  they  were  authorized  to  do, 
Eex  V.  Sheriff  of  Essex  (5  T.  R.  633),  the  proceedings  were  regular;  for,  by  rendering 
the  defendant,  they  did  that  for  which,  if  they  had  justified,  they  would  have  become 
sureties  for  the  performance  of.  The  inchoate  right  of  the  defendant|to  plead  in  abate- 
ment is  perfected  by  the  render,  and  that  the  defendant  subsequently  justified  out  of 
custody,  cannot  aflect  the  question. 

Garrow,  B.  The  Court  are  of  opinion  that  the  proceedings  which  in  this  case 
led  to  the  render  of  the  party,  must  be  considered  as  equivalent  to  that  state  of 
things  which  would  have  existed  if  he  had  put  in  and  pei'fected  his  bail  in  due  time. 
No  other  objection  is  made  to  the  regularity  of  these  proceeilings,  and  therefore  the 
judgment  which  treats  this  plea  as  a  nullity  must  be  set  aside. 

HuLLOCK,  B.  I  also  think  that  this  rule  should  be  made  absolute.  It  is  con- 
ceded that,  if  the  same  or  added  bail  had  justified  in  due  time,  the  proceedings  would 
have  been  regular;  and,  therefore,  the  only  question  is,  whether  the  render  of  the 
defendant  upon  the  day  upon  which  the  justification  should  have  taken  place,  is  not 
equivalent  to  that  proceeding.  If  the  bail  had  justified  on  that  day,  they  might  have 
rendered  the  defendant  instanter,  withoat  [535]  vitiating  the  previous  proceedings  in 
point  of  legal  effect ;  and  in  that  case  the  plaintiff  would  have  had  no  better  security 
than  in  the  existing  state  of  things.  A  render  of  the  defendant  exempts  the  bail  and 
the  Sheriff'  from  all  liability,  and  ought  in  justice  to  entitle  the  party  to  the  same 
advantages  as  if  he  were  not  in  actual  custody.  It  seems  to  me,  therefore,  under  the 
circumstances,  although  there  are  no  cases,  in  totidem  verbis,  the  same  as  this,  that 
the  piinciple  pervading  the  authorities  does  warrant  us  in  holding  that  this  plea  is 
well  pleaded. 

Vaugh.an,  B.  I  am  of  the  same  opinion,  and  think,  both  upon  authority  and 
principle,  that  this  rule  should  be  made  absolute.  It  has  been  decided  that,  both  in 
town  and  country  causes,  it  is  sufficient  if  bail  are  put  in  before  the  plea  is  pleaded, 
provided  they  justify  in  due  time.  Upon  principle  and  the  reason  of  the  thing,  the 
render  of  the  defendant  in  due  time  must  be  equivalent  to  the  justification  of  the  bail. 
The  plaintiff  has  every  possible  advantage  by  that  course.  If  the  bail  had  justified, 
they  might  have  rendered  the  defendant  in  discharge  of  their  recognizance,  which  is 
in  the  alternative,  that  the  defendant,  if  the  plaintiff  succeed,  should  either  satisfy  the 
costs  and  condemnation,  or  render  himself.     In  the  eye  of  the  law,  the  person  of  the 
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party  is  the  highest  security,  and  the  plaintiff  having  that  security  by  the  course 
which  has  been  pursued,  it  is  but  reasonable  that  the  defendant  should  be  entitled  to 
the  same  advantages  as  if  he  were  still  at  large. 

Rule  absolute. 

Chilton  afterwards  objected  to  the  length  of  the  affidavits,  which  contained  much 
irrelevant  matter,  whereupon — 

The  Court  directed  the  Master  to  ascertain  what  parts  [536]  of  the  affidavits  were 
material  to  raise  the  question  of  practice  before  the  Court ;  and  to  allow  to  the  defen- 
dant such  parts  only  in  his  taxation  of  the  costs,  and  to  the  plaiiitifl'  his  costs  occasioned 
by  such  parts  of  the  affidavits  as  were  immaterial  to  the  question  in  dispute  between 
the  parties. 

AVooTLEY  V.  Gregory,  Grainger,  and  Others.  Exch.  of  Pleas.  Thursday,  Nov. 
27th,  1828. — A.  demised  certain  premises  to  B.,  which  B.  demised  to  C,  reserving 
rent :  the  interest  of  B.  was  afterwards  sold  to  D.,  upon  which  D.  obtained  from 
A.  a  new  lease,  the  lease  to  B.  having  been  cancelled  :  B.  and  D.  afterwards  dis- 
trained for  rent,  in  the  name  of  I).  ;  upon  which  occasion,  D.  declaied  that  the 
premises  belonged  to  him  :  Held,  in  an  action  of  trespass  against  B.,  D.,  and 
others,  their  servants,  that  the  cancellation  and  new  lease  did  not  operate  as  a 
surrender  of  the  interest  of  B.,  and  that,  rent  being  due  to  B.  by  effluction  of 
time,  the  defendants  were  justified  in  making  the  distress,  though  in  the  name 
ofD. 

[Followed,  Trent  v.  Hunt,  1853,  9  Ex.  20.] 

Trespass  for  breaking  and  entering  the  plaintitt"s  house,  and  seizing,  taking,  carry- 
ing awa}',  and  converting  her  goods.  The  defendants  pleaded  the  general  issue,  not 
guilty,  and  several  other  pleas,  upon  which  no  question  arose. 

At  the  trial,  the  following  appeared  to  be  the  facts  of  the  case.  The  trespass  was 
admitted.  The  premises  upon  which  the  trespass  was  committed  were  the  property 
of  the  Dean  and  Chapter  of  Westminster,  who,  on  the  15th  September,  1803,  demised 
them  to  the  defendant  Grainger  for  the  term  of  forty  years:  Grainger,  on  the  15th 
September,  1809,  demised  the  premises,  reserving  rent  for  thirty-four  years  wanting 
twenty  one  days,  to  one  Webb,  whose  interest  was  sold  to  Cook  under  an  execution, 
under  whom  the  plaintiff'  held ;  Grainger  subsequently  became  bankrupt,  and  his 
int-erest  was  purchased  by  Gregory,  who  afterwards  obtained  a  new  lease  from  the 
dean  and  chapter  of  W'estminster,  the  original  lease  to  Grainger  having  been  cancelled. 
The  entry  and  seizure  complained  of  were  made  as  a  distress  for  rent  in  the  name  of 
Gregory,  who,  at  the  time  of  making  the  distress,  said  that  the  premises  belonged  to 
him.  The  notice  of  distress,  and  the  leases  from  Grainger  to  Webb,  from  the  Dean 
and  Chapter  to  Gregory,  and  the  cancelled  lease  to  Grainger,  were  produced.  Under 
these  circumstances,  it  was  contended  that  the  defendants  were  entitled  to  a  verdict 
under  the  general  issue,  I'ent  being  [537]  due  to  Grainger  by  mere  effluction  of  time, 
and  it  being  immaterial  in  whose  name  the  distress  was  made,  provided  the  parties 
distraining  had  a  right  to  distrain,  though  in  the  name  of  another.  The  Lord  Chief 
Baron  saved  the  point,  and  the  Jury  found  the  verdict|for  the  plaintiff.     Damages,  251. 

In  Hilary  Term  last,  Jervis  obtained  a  rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered,  upon  the  point  raised  at  the  trial,  or  why  a 
new  trial  should  not  be  had  upon  the  ground  that  the  damages  were  excessive. 

Jones,  Serjeant,  and  Follett,  shewed  cause.  The  defendants,  under  the  statute 
11  Geo.  4,  c.  19,  s.  21,  seek  to  avail  themselves,  under  the  general  issue,  of  two 
titles  to  distrain  for  rent,  viz.  under  Grainger,  and  Gregory  ;  but  neither  title  is 
sustainable  in  point  of  law.  The  distress  is  not  made  by  Grainger,  but  in  the  name 
of  Gregory ;  and,  although  it  must  be  admitted  that  a  party  may  distrain  for  one 
thing  and  avow  for  another,  and  that  he  is  not  bound  by  the  notice  of  distress,  yet, 
at  the  time  when  the  distress  is  made,  the  right  to  distrain  must  in  fact  exist.  In 
the  case  of  Crowiher  v.  Hamshottom  (7  T.  R.  654)  the  right  existed  at  the  time.  The 
question  upon  the  general  issue  must,  since  the  statute,  be  considered  in  the  same 
light  as  if  the  justification  had  been  pleaded  specially,  in  which  case  the  command  by 
Grainger  would  be  traversable.  It  is  true  that,  in  the  case  of  Hull  v.  Fickersgill 
(3  B.  Moore,  612;    1  B.  &  B.  282),  the  ratification   by  the  assignees,  after  action 
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brought,  of  an  act  done  by  the  defendant,  was  held  to  justify  the  defendant  in  break- 
ing and  entering  the  house  and  seizing  the  goods  of  the  plaintifl",  an  uncertificated 
bankrupt ;  but  that  case  is  distinguishable  from  the  present,  for  there  the  assignees 
had  an  indefeasible  and  absolute  property  in  the  goods.  But  [538]  neither  Grainger 
nor  Gregory  have  any  title  to  distrain  in  this  case.  The  title  of  Grainger  was  deter- 
mined by  the  cancellation  of  his  lease,  and  the  fresh  demise  to  Gregory,  which,  as 
between  the  parties,  is  conclusive,  although,  under  the  statute  of  frauds  (29  Car.  2, 
c.  3,  s.  3),  a  mere  cancellation  does  not  opeiate  as  a  surrender  {Hoe  v.  Archbishop  of 
Ym-k,  6  East,  86).  An  adrai.ssion  by  a  lessee  that  he  has  assigned  the  premises  to 
another,  is  evidence  of  the  fact  against  himself,  although  it  could  not  have  been 
effected  without  an  instrument  in  writing.  Doe  v.  U'atson  (2  Stark.  N.  P.  C.  230) ;  and, 
upon  the  same  principle,  the  admission  of  Gregorj',  that  the  premises  belonged  to  him, 
is  conclusi\e,  as  between  the  parties,  that  Graingei-  had  surrendered  his  lease.  But, 
independently  of  the  admission,  the  lease  to  Grainger  is  surrendered  by  act  and 
operation  of  law,  a  new  lease  having  been  granted  to  Gregory  with  Grainger's  consent, 
testified  by  the  cancellation  of  his  lease.  In  Thomas  v.  Cook  (2  B.  &  Aid.  119.  2  Stark. 
N.  P.  G.  408)  a  tenant  from  year  to  year  underlet  the  premises  to  another,  whom  the 
original  landlord  accepted  as  his  tenant,  there  being  no  surrender  in  writing  of  the 
interest  of  the  original  tenant ;  but  this  was  holden  to  be  a  valid  surrender  by  act  and 
operation  of  law.  The  privity  of  estate  is  determined  by  the  concurrence  of  all  parties, 
and  therefore,  in  either  way  of  putting  it,  Grainger  had  no  authority  to  distrain. 
Neither  has  Gregory  any  title  to  distrain,  for,  although  he  has  an  interest  in  the 
estate,  unless  the  same  reversion,  which  was  in  Grainger,  be  vested  in  him,  the  rent 
is  gone,  and  he  has  no  right  to  distrain.  Now  the  reversion  attendant  on  the  lease 
granted  by  Grainger  to  Webb,  does  not  follow  the  estate  subsequently  acquired  by 
Gregory  in  his  own  person  ;  and  consequently  that  rent  is  extinguished.  JVebb  v 
Russell  (3  T.  K.  393),  I'hre'r  v.  Barton  (Moore,  94),  Shepherd's  Touchstone,  chap.  17, 
s.  3  (p.  301).  If  Gregory  derived  title  through  Grainger,  it  was  incumbent  on  the 
[539]  defendants  to  shew  the  mesne  assignments,  without  proof  of  which  he  acquires 
no  interest  in  the  reversion  of  Grainger,  and  consequently  that  rent  is  gone.  The 
question  is  not  aflected  by  the  provisions  of  the  statute,  4  Geo.  2,  c.  28,  s.  6.  That 
statute  was  intended  merely  to  meet  the  case  of  one,  who,  having  a  lease,  underlet, 
and,  having  surrendered  his  old  lease,  obtained  another.  It  did  not  convey  any 
additional  rights,  or  apply  to  persons  unconnected  with  the  old  lease.  If  the  defen- 
dants had  proved  their  derivative  title  from  Grainger,  through  the  assignees,  to 
Gregory,  he  might  have  distrained  for  the  rent.  But,  if  no  right  is  shewn  in  Gregory 
before  the  surrender,  the  statute,  which  merely  provides  that  the  lessor  shall  not,  upon 
the  surrender  and  renewal  of  his  interest,  be  in  a  woi-se  situation  than  he  was  before 
the  surrender,  does  not  apply.     They  argued  also  upon  the  question  of  damages. 

Jervis  and  Starkie,  contra.  There  can  be  no  doubt  but  that  either  the  plaintiff  or 
Cook  is  bound  to  pay  rent  for  the  premises  either  to  Grainger  or  Gregory,  which 
renders  it  unnecessary  to  inquii-e  whether  Gregory  was  entitled  to  distrain  under 
Grainger  ;  for  it  is  clear,  that  Grainger  had  a  right  to  distrain,  and  it  is  difticult  to 
see  how  that  fact  does  not  enure  as  a  complete  defence  to  the  present  action.  It  is 
said  that,  if  the  justification  had  been  pleaded  specially,  the  command  by  Grainger 
would  have  been  traversable,  but  the  doctrine  of  ratification  applies  only  to  strangers, 
and  not  to  parties  upon  the  record ;  for  it  would  be  idle  for  Grainger,  who  is  a  joint 
defendant,  to  ratify  his  own  act.  The  lease  from  Grainger  to  Webb  conferred  upon 
the  former  a  clear  right  to  distrain  ;  and,  having  that  nght,  he  enters  and  distrains 
in  the  name  of  Gregory.  The  bare  production  of  the  lease  to  Webb  would,  if  the 
defence  had  been  specially  pleaded,  have  furnished  a  complete  answer  to  this  action, 
for,  under  the  circumstances,  the  command  by  Grainger  was  not  traversable,  and  the 
title  to  distrain  could  merely  have  been  put  [540]  in  question.  That  being  so,  a  mere 
irregularity  in  the  warrant  of  distress  does  not  make  the  parties  trespassers.  In 
Crowther  v.  Itanisboitom  (7  T.  R.  654),  Lord  Kenyon  says,  I  never  understood  that  a 
man  was  obliged  to  justify  a  distress  for  the  cause  which  he  happened  to  assign  at 
the  time  it  was  made.  If  he  can  shew  that  he  had  a  legal  justification  for  what  he 
did,  that  IS  sufficient;  a  man  may  distrain  for  rent,  and  avow  for  heriot-service. 
Again,  in  the  case  of  Dr.  Groenvelt  v.  The  College  of  Physicians  (12  Mod.  386),  it  is  laid 
down  by  Holt,  C.  J.,  that,  if  a  man  have  a  legal  and  illegal  warrant,  and  arrest  by 
virtue  of  the  illegal  warrant,  yet  he  may  justify  by  virtue  of  the  legal  one ;  for  it  is 
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not  what  he  declares,  but  the  authority  which  he  has,  that  is  his  justification.  So, 
the  avowry  need  not  be  for  the  same  thing  for  which  the  taking  was  :  for,  if  a  man 
distrain  for  one  cause,  he  may  afterwards  avow  for  any  other  cause  for  which  the 
toking  was  justifiable.  Com.  Dig.  Pleader,  (3  K.  14) ;  3  Co.  26  a. ;  2  Leon.  196.  It 
being  clear,  therefore,  that  the  variance  in  the  name  aflfords  no  objection  to  the 
regularity  of  the  distress,  the  plaintiff  who  holds  under  the  lease  from  Grainger  to 
Webb,  is  estopped  by  the  relation  of  tenant  from  disputing  the  title  of  Grainger,  by 
insisting  upon  the  cancellation  of  his  lease.  If  there  had  been  an  actual  and  valid 
surrender  by  Grainger  of  his  interest,  the  question  might  have  assumed  a  dift'erent 
form  ;  but  there  is  no  evidence  of  that  fact,  and  the  mere  cancellation  will  not  affect 
his  right  to  distrain,  that  not  operating  as  a  sufficient  surrender  within  the  statute  of 
frauds  {Magennis  v.  MacCuUogh,  Gilb.  Equit.  Cas.  235).  Between  things  which  lie  in 
grant,  and  such  as  lie  in  livery,  and  may  be  executed  by  actual  entry,  there  is  a  dis- 
tinction with  reference  to  the  cancellation  of  the  instrument  conferring  the  interest. 
By  the  destruction  of  the  grant,  the  former  is  destroyed,  because  it  was  of  the  very 
essence  of  the  deed  or  grant,  without  which  it  could  not  have  been  [541]  created,  nor 
can  subsist,  the  deed  being  the  only  evidence  of  the  contract,  which  could  not  be 
executed  by  any  actual  occupation.  But  that  which  lies  in  possible  possession,  as 
estates,  which  pass  by  livery,  remains,  notwithstanding  the  indenture  is  rased  or 
cancelled.  Bac.  Abridg.  Leases,  (T. ).  If  then  the  cancellation  of  the  lease  to  Grainger 
wa.s  not  a  surrender  of  his  interest,  the  new  lease  to  Gregory  cannot  affect  the  question, 
or  operate  as  a  surrender  by  act  of  law  ;  for  if  the  interest  of  Grainger  was  still  sub- 
sisting, the  Dean  and  Chapter  could  not  grant  that  which  was  in  another,  and  the 
lease  to  Gregory  would  convey  no  estate.  The  case  of  Thomas  v.  Cook  proceeded  upon 
an  agreement  by  all  the  parties  interested,  of  which  in  this  case  there  is  no  evidence. 
But  it  is  said  that  the  admission  by  Gregory  is  binding  as  between  the  parties,  and 
the  case  of  Due  v.  lyaison  is  cited  as  an  authority  for  that  position.  The  admission  in 
that  case  was  by  the  party  himself,  and  therefore  binding  upon  him  ;  here,  it  is  by 
another,  and  can  be  of  no  weight  against  Grainger.  But  even  if  the  interest  of 
Grainger  were  surrendered,  the  mesne  estate  is  saved  by  the  provisions  of  the  statute, 
4  Geo.  2,  c.  28,  s.  6,  and  Gregory  would  be  entitled  to  distrain.  They  also  argued 
upon  the  question  of  damages,  and  contended  that,  upon  that  ground,  the  plaintiff 
was  entitled  to  a  new  trial. 

Cur.  adv.  vult. 

Alexander,  L.  C.  B.  This  was  an  action  of  trespass  de  bonis  asportatis,  against 
the  defendants,  Grainger,  Gregory,  and  others,  who  acted  as  their  servants.  They 
pleaded  the  genenil  issue,  and  under  that  plea  justified  the  taking  as  a  distress  for  rent. 
At  the  trial,  the  facts  disclosed  were  as  follow :  The  original  lease  was  from  the  Dean 
and  Chapter  of  Westminster  to  Grainger,  one  of  the  defendants  ;  after  this  lease, 
Grainger  demised  to  Webb  for  thirty-four  years  from  the  15th  September,  1809,  re- 
[542]-serving  rent.  Under  an  execution  against  Webb,  the  premises,  that  is,  the  lease 
from  Grainger  to  him  was  sold.  Cook  became  the  purchaser,  and  the  plaintiff  was 
tenant  to  Cook.  The  fact  of  the  trespass  was  admitted.  On  the  part  of  the  defen- 
dants, it  appeared,  that  after  Grainger  had  demised  the  premises  to  Webb,  his, 
Grainger's,  lease  had  been  cancelled,  and  the  cancelled  lease  was  produced  in  evidence. 
It  further  appeared,  that  a  new  lease  had  been  granted  by  the  Dean  and  Chapter  to 
the  defendant  Gregory.  They  proved,  on  the  part  of  the  defendants,  a  notice  and 
warrant  of  distress  in  the  name  of  Gregory.  The  plaintiffs  obtained  a  verdict,  with  251. 
damages,  which  I  confess  appeared  to  me  to  be  excessive,  for  the  amount  of  the  injury 
sustained,  if  there  had  been  no  other  objection  to  the  maintenance  of  this  verdict. 
But  the  Court  are  of  opinion,  that  this  rule  should  be  made  absolute  upon  another 
ground.  We  think  that  the  lease  for  thirty-four  years  having  been  produced,  which 
reserved  a  rent,  and  there  being  no  evidence  that  any  rent  had  been  paid,  it  follows, 
that  it  is  now  to  be  taken  that  there  was  rent  due  on  the  demise  from  Grainger,  which 
is  the  demise  now  belonging  to  Cook,  under  whom  the  plaintiff  holds.  We  must  pre- 
sume, therefore,  that  there  was  rent  due  to  Grainger,  for  which  he  had  a  right  to  dis- 
train upon  the  premises.  It  appeared  upon  the  trial,  as  I  have  .said,  that  the  original 
lease  was  cancelled,  but  we  think,  upon  the  state  of  the  evidence,  that  we  must  consider 
that  lease  as  still  subsisting,  because  the  statute  of  frauds  provides,  that  no  lease,  either 
of  freehold  or  for  years,  shall  be  surrendered,  unless  by  deed  or  note  in  writing  signed 
by  the  party,  or  by  operation  of  law  ;  and  it  has  been  held,  upon  the  construction  of 
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this  statute,  that  the  cancellation  of  a  lease  is  not  of  itself  a  surrender  of  such  lease. 
The  authorities  upon  this  suliject  are  collected  in  Bacon's  Abridgment,  title  "  Leases. 
Grainger,  therefore,  had  a  right  to  distrain. 

[543]  It  is  objected,  to  this  view  of  the  case,  that  the  notice  of  distress  was  not 
in  the  name  of  Grainger,  but  of  Gregory.  It  must  be  remembered,  that  it  appeared 
that,  in  the  year  1825,  a  new  lease  had  been  granted  by  the  Dean  and  Chapter  to 
Gregory,  which  no  doubt  the  parties  who  distrained  thought  conferred  upon  them 
the  right  so  to  distrain,  for  they  gave  the  notice  in  the  name  of  Gregory.  But  we 
are  of  opinion,  that  their  apprehension  upon  this  subject,  and  the  notice  actually  given 
in  the  name  of  Gregory,  does  not  preclude  them  from  availing  themselves  of  the  title 
under  Grainger,  in  their  defence  to  this  action.  We  think,  that  the  want  of  notice 
is  a  mere  irregularity,  and  does  not  warrant  this  action,  though  it  might  a  special  action 
on  the  case  under  the  11  Geo.  2,  c.  19,  s.  19.  The  mere  want  of  notice  does  not,  in 
our  opinion,  make  the  parties  trespassers  ab  initio. 

It  was  urged,  that  they  could  not  avail  themselves  of  Grainger's  right,  because 
there  was  no  actual  recognition  of  the  act  by  him.  We  think  that  such  a  recognition 
was  not  necessary. 

Upon  the  whole,  the  Court  is  of  opinion  that  the  rule  should  be  made  absolute. 

I  think  it  proper  to  observe,  that  this  opinion  is  not  meant  to  affect  the  title  of 
Cook,  the  landlord  of  the  plaintiff,  under  the  lease  for  thirty-four  years,  made  by 
Grainger  to  Webb,  provided  he  pays  the  rent  reserved  by  that  lease.  I  say  this  for 
myself  only,  and  it  is  suggested  to  me  by  my  recollection  of  what  seemed  to  me  to  be 
an  opinion  prevailing  with  some  persons  at  the  trial. 

Kule  absolute  for  nonsuit. 

[544]  Wright  v.  Piggin.  Exch.  of  Pleas.  Friday,  Nov.  28th,  1828.— To  a 
declaration  of  trespass  quare  domum  fregit,  with  a  count  de  bonis  asportatis,  the 
defendant  pleaded  the  general  issue  and  accord  and  satisfaction,  (the  question  at 
the  trial  being  whether  a  term  for  years  had  expired),  and  the  Jury  found  a  general 
verdict  for  the  plaintiff,  with  damages  under  40s.,  and  the  judge  certitied  the 
amount  of  damages  under  the  statute  43  Eliz.  c.  6,  s.  2  :  Held  that  the  plaintiff  was 
entitled  to  costs  de  iucremento,  notwithstanding  the  certificate. 

On  a  former  day  in  this  Term,  Kelly  obtained  a  rule  on  the  part  of  the  plaintiff 
(upon  reading  the  postea  and  the  certificate  of  Alexander,  L.  C.  B.,  before  whom  this 
cause  was  tried),  calling  upon  the  defendant  to  shew  cause  why  the  Master  should  not 
be  directed  to  tax  the  plaintifi'  his  costs  in  this  cause. 

The  declaration  was  in  trespass :  the  first  count  complained  that  the  defendant 
broke  and  entered  the  plaintitt's  house,  &c.  ;  and  the  second,  that  he  seized,  took, 
carried  away,  and  converted  to  his  own  use,  the  goods  and  chattels  of  the  plaintiff. 
To  this  declaration,  the  defendant  pleaded,  first,  the  general  issue,  not  guilty  ;  secondly, 
accord  and  satisfaction  to  the  first  count  of  the  declaration,  by  payment  of  a  sum  of 
money  to  the  attorney  of  the  plaintifis  ;  and,  lastly,  accord  and  satisfaction  generall}' 
to  the  whole  declaration.  The  only  question  at  the  trial  was,  whether  a  term  for  years 
had  expired,  which  in  fact  had  a  few  hours  to  run  at  the  time  when  the  entry  was 
made  by  the  defendant.  Under  these  circumstances,  the  Jury  found  a  general  verdict 
for  the  plaintifl',  with  damages  under  40s.,  and  the  learned  Judge  certified  the  amount 
of  the  damages  upon  the  record  under  the  statute  43  Eliz.  c.  6. 

Storks,  »Serjeant,  shewed  cause  ;  contending  that,  in  this  case,  the  plaintiff  was, 
under  the  statute  43  Eliz.  c.  6,  entitled  to  no  more  costs  than  damages.  He  insisted 
that  the  statute  22  &  23  Car.  2,  c.  9,  s.  136,  did  not  apply  to  the  present  question,  no 
case  having  decided  that  where  the  title  to  the  freehold  might,  but  did  not,  actually 
come  in  question,  that  statute  applied  ;  but  that  if  it  did,  a  certificate  was  necessary 
to  entitle  the  plaintiff  to  costs  ;  and  that,  there  being  no  such  certificate,  the  rule 
should  be  discharged. 

[545]  Kelly,  in  support  of  the  rule.  The  words  of  the  statute  of  Elizabeth  plainly 
indicate  that  the  exemption  was  not  intended  to  apply  merely  to  cases  in  which 
questions  of  freehold  were  in  dispute.  The  words  "  not  being  for  any  title  or  interest 
of  lands,  nor  concerning  the  freehold  or  inheritance  of  any  land,"  must  exclude  a 
question  like  the  present,  or  why,  if  the  exemption  be  confined  to  questions  of  freehold, 
insert  the  former  words  1    In  Liitkwood  v.  Wilkinson  (9  Price,  314),  which  was  an  action 
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of  trespass  quare  clausum  fregit,  and  for  digging  a  ditch  and  felling  and  destroying 
a  tree,  with  h  second  count  de  bonis  asportatis,  the  defendant  pleaded  not  guilty,  and 
liberum  tenementum,  and  the  Jury  having  found  a  verdict  for  the  plaintitt!!  with 
damages  under  -iOs.,  the  judge  certi tied  that  finding  upon  the  record  under  the  statute 
43  Eliz.  c.  6.  Upon  a  motion  similar  to  the  present,  the  Court  was  of  opinion  that  it 
was  not  a  case  within  the  statute  of  Elizabeth,  inasmuch  as  the  freehold  might 
necessarily  come  in  question  upon  that  record,  and  the  action  was  one  which  could 
not  be  tried  in  an  inferior  Court.  Here,  a  question  concerning  an  interest  in  land  did 
in  fact  arise,  and  if  in  such  a  case  a  Judge  could  certify  under  the  statute  of  Elizabeth, 
he  might  do  so  equally  in  personal  actions  of  whatever  description,  in  ejectment, 
which  is  an  action  of  trespass,  and  in  every  case  where  an  interest  in  a  term  of  years 
was  in  dispute. 

Alex.\ndek,  L.  C.  B.  At  the  trial,  I  thought  that  this  was  a  most  impioper  action, 
and  under  that  impression,  being  pressed  by  the  counsel  for  the  defendant,  signed  this 
certificate,  in  order,  if  possible,  to  deprive  the  plaintitt'  of  his  costs.  Upon  the  eft'ect 
of  this  certihcate,  I  am  anxious  that  my  learned  brothers  should  decide.  They  have 
had  much  more  experience  in  these  questions  than  myself,  and  by  their  opinion  I  shall 
willingly  be  bound. 

[546]  Gakkow,  B.  If  we  were  at  liberty  to  look  to  the  ciicumstances  of  each 
particular  case,  I  for  one  should  not  be  sorry,  if  this  certificate  had  the  effect  of 
depriving  the  plaintiff  of  his  costs.  We  must,  however,  abide  by  the  law  upon  the 
subject,  and  I  should  feel  a  considerable  difficulty  in  saying,  upon" the  construction  of 
the  statute  of  Elizabeth,  that  one  who  is  interrupted  in  the  enjoyment  of  a  term  for 
years,  before  that  term  has  expired,  has  not  an  interest  in  land  within  the  meaning 
of  that  act  of  Parliament.  If  then  the  case  is  not  within  the  statute  of  llllizabeth,  no 
certificate  was  necessary  to  entitle  the  plaintiff  to  costs,  under  the  statute  22  &  23  Car.  2, 
c.  9,  s.  136,  for  the  plaintiff  having  obtained  a  general  verdict  upon  both  counts,  some 
damages  must  be  intended  to  have  been  given  in  respect  of  the  latter  trespass,  which 
is  not  within  the  provisions  of  that  statute ;  and,  moreover,  there  being  a  special  plea 
to  the  first  count,  according  to  all  the  authorities,  no  certificate  was  necessary  under 
the  statute  of  Charles,  to  entitle  the  plaintiff  to  his  co.«ts. 

IIl'LLOCK,  B.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The 
declaration  contains  two  counts  :  one  for  a  trespass  quare  domum  fregit,  and  the  other 
de  bonis  asportatis.  If  the  verdict  had  been  confined  to  the  last  count,  this  certificate 
would  have  been  applicable,  for,  upon  that  count,  the  statute  of  Elizabeth  would  in 
its  operation  have  deprived  the  plaintiff  of  costs.  The  verdict,  however,  being  general 
upon  both  counts,  the  question  does  not  depend  upon  the  statute,  43  Eliz.  c^G,  but 
turns  entirely  upon  the  construction  of  the  statute  22  &  23  Car.  2,  c  9,  s.  1 36. '  Ex 
concessis,  the  question  of  freehold  might  have  arisen  upon  this  declaration ;  and  where 
upon  the  declaration  the  question  of  freehold  might  arise,  the  case  is  within  the  opera- 
tion of  the  latter  statute.  It  has  been  asserted  that  to  no  case  in  which  the  freehold 
does  not  actually  come  in  question,  [547J  does  the  statute  of  Charles  apply.  At  one 
time  it  was  decided,  in  an  action  of  trespass  for  breaking  the  plaintitfs  house,  where 
the  defendant  justified  as  bailiff  under  process,  and  the  plaintiff  lejoined  that  the  doors 
were  shut,  upon  which  issue  was  joined,  that  the  plaintiff,  who  obtained  a  verdict  for 
two-pence,  was  not,  without  a  certificate,  entitled  to  more  costs  than  daraages.(«)  It  has 
however  been  since  decided  repeatedly,  after  great  deliberation,  that,  wherever  a  defen- 
dant in  an  action  of  trespass  quare  clausum  fregit  pleads  a  special  plea,  the  issue  joined 
upon  which  is  found  for  the  plaintitt',  he,  the  plaintiff,  shall  have  full  costs,  althou^-h 
the  damages  may  be  under  -lUs.,  and  the  Judge  shall  not  have  certified  that  the  title 
came  in  question  at  the  trial.  And  the  plaintifl's  right  to  costs,  in  such  a  case,  will 
not  be  affected  by  or  depend  upon  the  nature  or  facts  of  the  special  plea  ;  for,  although 
such  plea  should  not  make  title  to  the  land  mentioned  in  the  declaration,  or  even  be 
such  an  one  as  to  preclude  the  possibility  of  bringing  the  title  into  question  thereon,  as 
for  instance,  a  disclaimer  of  title,  that  the  trespasses  were  involuntary,  and  terrder-  of 
amends,  or  a  licerrce,  the  plaintiff  will  still  be  entitled  to  full  costs,  if  he  obtain  a 
ver-dict  on  that  plea.  The  principle  of  these  determinations  is,  that  where  the  case  is 
such,  that  the  Judge  who  tries  the  cau.se  cannot  in  any  view  of  it  grant  a  certificate, 

(a)  Hayward  v.  Newton,  2  Barnard.  177  ;  6  Vin.  Abr.  359;  Ace.  Howard  v. 
C'lushire,  Say.  K.  250. 
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it  is  considered  to  be  a  case  out  of  the  statute  (1  Hull,  on  Costs,  80).  Whether  this 
reasoning  be  light  or  wrong,  it  is  supported  by  numerous  decisions,  of  the  propriety 
of  which  it  is  now  too  late  for  the  Court  to  inquire.  Such  is  the  construction  which 
has  uniformly  been  put  upon  these  two  acts  of  Parliament,  and  adopted  in  every 
Court.  I  therefore  am  of  opinion  that,  as  the  freehold  might  have  come  in  question 
under  the  first  count,  and  as  there  is  a  special  plea  to  that  [548]  count,  upon  which 
the  plaintiff'  has  obtained  a  verdict,  the  certificate  under  I  he  statute  of  Elizabeth  is 
inapi)lical>le,  and  therefore  inoperative. 

Vaughan,  B.  After  this  case  has  been  so  fully  discussed,  it  will  be  necessary  for 
me  to  say  but  a  few  words  upon  the  subject.  It  is  said,  that  the  Judge  had  the  power 
to  certify  under  the  statute  of  Elizabeth.  Before  that  statute  was  passed,  a  plaintiff 
was,  by  the  provisions  of  the  statute  of  Gloucester,  6  Ed.  1,  c.  1,  entitled  to  costs  in 
every  case  in  which  he  obtained  a  verdict,  however  small  the  damages  might  be,  or 
trivial  the  injury  sustained.  With  a  view  to  curtail  the  plaintiff's  right  to  costs  in 
such  cases,  the  statute  of  Elizabeth  was  passed,  by  which  the  Judge,  before  whom  any 
personal  action  is  tried,  is  empowered,  where  the  damages  do  not  amount  to  40s., 
by  certifying  that  finding  upon  the  record,  to  deprive  the  plaintiff  of  his  costs.  There 
are,  however,  certain  exceptions  to  this  rule,  amongst  which  are  actions  for  any  title 
or  interest  in  lands,  or  concerning  the  freehold  or  inheritance  of  any  lands.  Suppose, 
instead  of  giving  in  evidence  under  the  general  issue,  that  the  freehold  was  in  the 
defendant,  a  plea  of  liberum  tenementum  had  been  pleaded,  and  the  plaintiff  had 
replied  a  demise  of  the  premises  from  the  defendant  to  him  ;  can  it  l)e  doubted  but 
that,  to  that  state  of  pleading,  the  statute  of  Elizabeth  would  be  inapplicable,  because 
the  question  would  involve  an  interest  in  lands.  But  this  in  effect  is  the  real  question 
between  the  parties,  and  it  can  make  no  difference  whether  the  matter  was  specially 
pleaded,  or  the  defendant  was  at  liberty  to  go  into  evidence  of  the  facts  upon  the 
general  issue.  For  the  reasons  stated  by  my  learned  brother,  I  agree  that  a  certificate 
was  not  necessary,  under  the  statute  of  Charles,  to  entitle  the  plaintiff  to  costs  ;  and 
therefore  I  am  of  opinion  that,  notwithstanding  the  certificate,  the  plaintiff  is  entitled 
to  his  costs,  and  that  the  rule  must  be  made 

Absolute. 


[549]  Gaby  v.  DRiVER.(a)  Exch.  of  Pleas.  1828. — An  auctioneer,  who,  as  agent 
for  the  vendor,  agrees  to  sell  an  estate  upon  the  terms  contained  in  conditions 
of  sale,  by  which  the  purchaser  is  to  pay  down  immediately  a  deposit,  and  the 
auction  duty,  and  the  residue  of  the  purchase  money  upon  a  day  certain,  on 
having  a  good  title,  and  the  vendor  is  to  prepare  and  deliver  to  the  purchaser 
an  abstract  of  title,  is  not,  upon  a  failure  of  the  contract  in  consequence  of  a 
defective  title,  personally  responsible  for  interest  upon  the  deposit  and  auction 
duty,  unless  the  money  be  demanded,  or  notice  be  given  to  him  that  the  contract 
has  been  rescinded. 

This  was  an  action  of  assumpsit  against  the  defendant,  an  auctioneer,  to  recover 
the  principal  sum  of  18631.  6s.  8d.,  the  amount  of  the  deposit  and  auction  duty  paid 
to  him  by  the  plaintiff  upon  the  sale  of  an  estate,  together  with  the  sum  of  lOSl,  13s.  4d. 
for  interest.  The  first  count  of  the  declaration  stated,  that  the  defendant,  on  the 
23rd  December,  1826,  caused  to  be  put  up  and  exposed  to  sale  by  public  auction, 
divers  estates  in  divers  lots,  situate  &c.,  upon  and  subject  to  the  following  amongst 
other  conditions  of  sale,  that  is  to  say,  the  highest  bidders  to  be  the  purchasers,  and 
if  any  objection  should  arise  between  two  or  more  bidders,  the  lot  to  be  put  up  again 
and  re-sold;  that  such  purchaser  should  pay  down  immediately  a  deposit  in  the 
proportion  of  151.  for  every  1001.  of  his  or  her  purchase  money,  and  sign  an  agreement 
for  payment  of  the  remainder  of  such  purchase  money  on  or  before  the  25th  of  March 
then  next,  upon  having  a  good  title  ;  that  the  vendors  should,  at  their  own  expense, 
prepare  and  deliver  an  abstract  of  theii'  title  to  such  purchaser,  or  to  his  or  her  solicitor, 
and  each  purchaser  should,  at  his  or  her  expense,  prepare  the  conveyance  to  him  or 

(a)  The  report  of  this  and  the  following  case,  which  was  decided  in  Trinity  Term, 
in  the  absence  of  Mr.  Baron  Hullock,  has  been  unavoidably  postponed  until  the 
present  time. 
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her,  and  tender  or  leave  the  same  at  the  solicitors  of  the  vendors,  for  execution  by 
the  vendors  ;  that  upon  payment  of  the  remainder  of  the  purchase  money,  and  the 
amount  of  the  valuation  of  the  timber  at  the  times  above  mentioned,  each  purchaser 
to  have  a  proper  conveyance  at  his  or  her  own  expense  ;  that  the  auction  duty  of 
seven-pence  in  the  pound  should,  immediately  after  the  sale,  be  paid  to  the  auctioneer 
by  the  respective  purchasers  :  it  then  averred  that  the  plaintiff'  became  the  purchaser 
of  lot  thirty-eight  (subject  to  these  conditions)  for  [550]  the  price  of  10,4001.,  and 
paid  to  the  defendant  the  sum  of  15601.  as  deposit,  and  the  further  sum  of  3031.  6s.  8d. 
as  auction  duty  ;  that  he  signed  an  agreement  as  in  the  conditions  mentioned,  iu 
consideiation  of  which  the  defendant  promised  the  plaintiff  to  fulfil  and  perform  all 
things  in  the  conditions  of  sale  contained,  on  the  part  and  behalf  of  the  vendors  to  be 
performed,  &c.,  but  that  although  the  plaintiff  was  ready  and  willing  to  perform  his  part 
of  the  contract  upon  a  good  title  being  made  to  him,  whereof  the  defendant  had  notice, 
yet,  that  the  defendant  did  not,  nor  would  make  or  procure  to  be  made  a  good  title 
to  the  premises ;  whereby  the  plaintiff  was  put  to  expense,  and  lost  the  gains  which 
he  might  have  acquired  from  the  employment  of  the  money  paid  to  the  defendant. 
The  second  count  stated,  that  in  consideration  that  the  plaintiff"  had  bargained  with 
the  defendant  for  the  purchase  of  the  premises,  describing  them,  the  defendant  under- 
took that  he  would  procure  an  abstract  of  a  good  title  to  the  same  to  be  furnished  to 
the  plaintiff  within  a  reasonable  time,  which  he  neglected  to  do,  whereby  the  plaintiff 
was  put  to  expense,  and  lost  the  gains  which  he  might  have  acquired  from  the  employ- 
ment of  the  money.  The  declaration  also  contained  the  usual  money  counts,  and 
a  count  upon  the  account  stated.     Plea — the  general  issue,  non  assumpsit. 

At  the  trial  before  the  Lord  Chief  Baron,  it  appeared  that  the  defendant,  an 
auctioneer,  had,  on  the  aSrd  December,  1826,  put  up  for  sale  by  auction  a  portion 
of  an  estate  belonging  to  a  gentleman  ;  and  that  the  plaintiff  was  the  purchaser  of  lot 
thirty-eight  for  the  sum  of  10,4001.  ;  upon  which  occasion  he  paid  to  the  defendant, 
upon  entering  into  the  usual  agreement  sbited  in  the  conditions  of  sale,  and  set  forth 
in  the  declaration,  the  deposit  amounting  to  15601.,  and  the  further  sum  of  3031.  6s.  8d. 
for  the  auction  duty,  making  together  the  sum  of  18631.  6s.  8d.  The  plaintiff  proved 
the  conditions  of  sale  stated  in  the  declaration,  by  which  it  appeared  that  no  time 
was  expressly  limited  for  the  vei.dors  to  deliver  an  abstract  of  title  ;  bat  by  the  second 
condition,  [551]  which  required  the  deposit,  it  was  stipulated  that  the  purchaser 
should  sigti  an  agreement  for  the  payment  of  the  remainder  of  such  purchase  money, 
on  or  before  the  25th  March  then  next,  upon  having  a  good  title,  from  which  time 
he  should  be  entitled  to  the  rents  and  profits  of  the  premises  ;  but  if,  fiom  any  cause 
whatsoever,  either  purchase  should  not  then  be  completed,  the  purchaser  should  pay 
interest  at  the  rate  of  51.  per  cent,  per  annum,  on  the  remainder  of  the  purchase 
money,  as  well  as  on  the  amount  of  the  timber,  from  that  time  until  the  purchase 
should  be  completed.  At  the  time  of  the  sale  the  defendant  subscribed  the  following 
memorandum,  indorsed  upon  the  particulars  of  sale : — 

"  I,  E.  Driver,  as  agent  for  the  vendor,  hereby  agree  to  sell  to  the  above-named 
R.  H.  Gaby,  the  lot  thirty-eight,  referred  to  in  the  above  memorandum,  and  upon 
the  terms  therein  mentioned." 

The  plaintiff  also  proved  a  letter,  dated  March  24th,  1827,  written  to  him  by  the 
defendant  Edward  Driver,  as  follows  : — 

"  Sir, — I  had  understood  the  abstracts  of  title  had  been  furnished  long  since ; 
however,  I  will  immediatelj'  see  Mr.  Robins,  and  ascertain  the  cause  of  the  delay,  and 
urge  him  to  get  forward.  The  deposits  are  safe  with  us,  and  we  shall  not  part  with 
them  without  the  approbation  of  the  purchaser,  you  may  rely  on  it." 

It  was  admitted  at  the  trial,  that  the  abstract  had  not  been  furnished.  Under 
these  circumstances,  it  was  contended  for  the  defendant,  that  he  was  merely  a  stake- 
holder between  the  purchaser  and  vendor,  and  was  not,  therefore,  liable  for  interest ; 
and  the  case  of  Lee  v.  Munn  (8  Taunt.  45  ;  1  Moore,  181)  was  cited  as  an  authority 
for  that  position.  The  learned  Chief  Baron,  however,  overruled  the  objection,  giving 
leave  to  [552]  the  defendant  to  moot  the  point;  and  the  Jury,  under  the  direction 
of  his  Lordship,  found  a  verdict  for  the  plaintiff,  for  the  principal  sum  and  interest, 
amounting  together  to  the  sum  of  19721. 

In  Trinity  Term,  Jervis  accordingly  moved  for  and  obtained  a  rule,  calling  upon 
the  plaintiff  to  shew  cause  why  the  verdict  should  not  be  reduced  to  the  sum  of 
18631.  6s.  8d. ;  against  which — 
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Merewether,  Serjeant,  and  Follett,  now  shewed  cause.     Although  interest  is  not 
in  general  recoverable  upon  a  sale  of  goods,  money  lent,  or  the  like,  yet,  if  by  a  breach 
of  contract  the  plaintiff  has  been  deprived  of  the  use  of  his  money,  he  may,  if  he  allege 
the  loss  specially,  recover  the  amount  in  damages  (2  Stai'k.  Evid.  791).     In  the  case 
of  De  Bernales  v.  JVood  (3  Campb.  258),  an  action  was  brought  on  an  agreement  for 
the  sale  of  an  estate,  to  recover  back  the  deposit ;  and  Lord  Ellenborough  held,  that 
the  plaintiff,  having  declared  specially  that,  by  the  breach  of  the  contract,  he  had  since 
lost  the  use  of  his  money,  was  entitled  to  be  compensated  by  the  allowance  of  interest 
on  his  deposit.     The  judgment  of  Mr.  Justice  Blackstone  in  the  case  of  Flureau  v. 
ThornhiU  (2  Wm.  Blacks.  1078),  also  assumes  that  interest  is  recoverable,  where,  from 
a  defect  of  title,  the  bargain  is  not  completed.     These  cases  establish,  beyond  a  doubt, 
that  the  principal  is  liable  for  interest  when  specially  declared  ioi\((l)      So  there  are 
decisions  which  shew  that,  as  against  an  auctioneer,  interest  is  recoverable.     In  the 
case  of  Biatt  v.  Ellis  (Sugd.  Law  of  Vendors,  App.  7),  J.  G.  being  indebted  to  the 
defendant,  an  auctioneer,  deposited  with  him  as  a  security  the  title  deeds  of  some 
hou.ses,  giving  him  at  the  same  time  an  authority  to  sell  the  houses  by  auction  before 
a  specified  period  :  the  defendant  accordingly  put  [553]  them  up  to  auction,  but  not 
selling  them  for  their  value,  bought  them  in  ;  and  again,  after  the  limited  time,  put 
them  up  to  auction,  and  sold  them  to  the  plaintiff.     J.  G.  subsequently  refused  to 
execute  the  conveyance,  upon  which  the  plaintiff  brought  his  action  to  recover  the 
deposit,  interest,  the  expenses  incurred,  and  the  damages  sustained  by  the  loss  of  the 
bargain,  in  which  the  defendant  suffered  judgment  by  default ;  and  upon  executing 
the  writ  of  inquiry,  it  was  admitted  that  the  defendant  was  liable  to  repay  the  deposit 
with  interest  and  the  expenses ;  but  it  was  contended  that,  being  an  auctioneer,  he 
was  not  answerable  for  the  difference  in  value  ;  the  Jury,  however,  under  the  direction 
of  the  Sheriff,  in  their  estimation   of   diimages,   took  into  their   consideration   the 
difference  of  value  ;  upon  which  ground  the  Court  of  Common  Pleas  set  aside  the 
inquisition,  upon  payment  by  the  defendant  to  the  plaintiff  of  the  deposit,  interest, 
and  reasonable  expenses,  with  the  costs  of  the  action,  as  between  attorney  and  client. 
The  case  of  Jones  v.  Dike  (Sugd.  Law  of  Vendors,  App.  9),  also  establishes  the  same 
principle.     In   that  case,  an  auctioneer  sold   an   estate  without  authority   from   his 
principal,  and  the  purchaser  having  brought  an  action  against  the  auctioneer,  which 
was  tried  before  Macdonald,  C.  B.,  recovered  interest  upon  the  deposit.     It  is  not, 
however,  necessary  in  this  case,  to  discuss  the  propriety  of  these  decisions,  for  the 
first  count  of  the  declaration  is  proved,  and  the  defendant  is  answerable  as  a  principal 
in  the  transaction.     By  signing  the  memorandum,  he  made  himself  a  principal.     It 
may,  however,  be  contended  that,  by  describing  himself  as  agent,  and  disclosing  his 
principal  at  the  time,  he  must  be  taken  to  have  restricted  his  liability.     No  such 
inference  can,  however,  be  drawn  from  those  words.     In  the  case  of  Burrell  v.  Jones 
(3  B.  &  Aid.  47),  it  was  held,  that  the  following  written  undertaking,  "  We,  as  solicitors 
to  the  as-[554]-signees,  undertake  to  pay  to  the  landlord  his  rent,  provided  it  do  not 
exceed  the  value  of  the  effects  distrained,"  rendered  the  solicitors  personally  liable. 
But  it  may  be  said,  that  the  defendant  was  merely  a  stake-holder  between  the  vendor 
and  purchaser,  and  in  that  character  not  responsible  for  interest.     Admitting  that  this 
position  may  be  sustainable  to  a  certain  extent,  his  character  of  stake-holder  ceased  at 
the  expiration  of  the  period,  within  which  the  contract  should  have  been  completed. 
After  that  time,   he   was  bound  to  pay  over  the  money  without  suit ;  Spurrier  v. 
ElJerton  (5  Esp.  N.  P.  C.  1) ;  and  if  he  retained  it,  he  did  so  on  his  own  account  alone, 
and  not  in  his  character  of  stake-holder.     There  can  be  no  pretence  for  saying,  that 
he  was  unacquainted  with  the  real  state  of  the  facts,  for  the  letter  clearly  shews  that 
he  had  been  previously  applied  to  for  the  money.     The  case  of  L?e  v.  Mimn  (8  Taunt. 
45)  is  distinguishable  from  the  present.     No  time  was  there  fixed  for  the  completion 
of  the  contract,  and  the  Judges  decided  upon  the  special  circumstances  of  the  case, 
mtirnating,  however,  that  if,  after  the  contract  had  failed,  the  auctioneer  had  been 
applied  to  for  the  money,  and  had  refused  to  pay  it,  he  would  have  been  liable  for 
interest  from  the  time  of  such  refusal. 

Jervis,  who  appeared  to  support  the  rule,  was  stopped  by  the  Court. 
Alexander,  L.  C.  B.     I  confess  that  I  am  one  of  those  who  wish  that  the   rules 
applicable  to  the  allowance  of  interest  should  be  extended  rather  than  narrowed,  and 

{d)  With  respect  to  the  former  case,  see  the  observations  of  Park,  J.,  8  Taunt.  55. 
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that,  during  my  practice  in  Courts  of  equity,  I  have  thought  that  a  higher  rate  of 
interest  than  41.  per  cent.,  the  allowance  in  those  Courts,  should  be  given  to  the 
parties.  This  opinion  I  have  entertained,  because  I  have  thought  that  the  party 
withholding  the  money  ought  to  pay  that  inter-[555]-est  which  his  opponent  would 
have  made  of  the  money,  had  it  been  repaid  to  him.  The  difficulty,  however,  in  this 
case,  proceeds  from  the  rules  which  the  Courts  of  law  have  adopted  with  respect  to 
cases  circumstanced  like  the  present.  It  is,  however,  contended  that  the  special  count 
is  proved  in  this  case,  and  that,  therefore,  the  defendant  is  liable  as  a  principal ;  and 
cases  have  been  cited,  which  it  is  said  support  that  proposition.  The  case  of  Burrell 
V.  Jones  does  certainly,  at  first  sight,  appear  to  be  an  authority  to  that  extent ;  but 
although  I  concur  in  that  decision,  I  do  not,  upon  examination,  think  it  applicable  to 
the  present  question,  for  we  are  bound  to  look  to  the  surrounding  circumstances  of 
each  case.  The  undertaking  in  that  case  was,  bej'ond  doubt,  a  personal  engagement 
of  the  solicitor's,  for  if  it  were  not,  it  would  amount  to  nothing ;  and  all  the  circum- 
stances shew,  that  the  undertaking  could  receive  no  other  construction.  The  cases 
cited  from  Mr.  Sugden's  Treatise  are  of  an  entirely  difl'erent  description  from  that 
now  before  the  Court.  There  the  auctioneer  acted  without  authority,  and  there  being 
no  principal  who  was  responsible,  the  auctioneer  was  answerable  as  principal,  other- 
wise the  purchaser  would  have  had  no  remedy.  Now,  the  words  of  this  contract  are 
those  used  in  almost  every  contract  for  sale  by  auction,  and  expressly  state,  that  the 
defendant  is  agent  for  the  vendor.  As  agent,  and  in  that  character,  he  undertakes  to 
sell ;  and  it  is  impossible,  under  these  circimistances,  to  say  that  he  personally  engages 
to  make  a  good  title  to  the  estate,  and  is  responsible  for  all  the  consequences 
attendant  upon  a  defective  title.  With  lespect  to  the  other  point,  it  seems  to  be 
conceded,  that  unless  an  actual  demand  was  m.ade  upon  the  auctioneer,  he  would  not 
be  liable  for  the  interest.  No  such  demand  was  in  fact  made.  What  then  was  the 
auctioneer  to  do  f  W;us  he  to  tender  the  deposit  to  the  vendor,  and  thereby  release 
himself  from  all  responsibility?  Such  a  tender  has  uniformly  been  considered  in 
Courts  of  [556]  equity,  to  be  an  immaterial  circumstance  upon  questions  for  a  specific 
performance  :  and  I  think,  there  being  no  demand,  that  it  would  be  a  hardship  to  hold, 
that,  without  more,  the  auctioneer  was  liable  to  the  payment  of  interest.  I  therefore 
think,  that  the  verdict  which  gives  interest  is  to  that  extent  wrong,  and  that  the  rule 
should  be  made  absolute. 

Gakrow,  B.  I  shall  shortly  state  my  reasons  for  concurring  in  the  opinion 
delivered  by  the  Lord  Chief  Baron.  There  is,  in  my  opinion,  no  pretence  for  saying 
that  the  defendant  is  chargeable  as  a  principal  in  this  case.  The  decisions  which  have 
been  cited  are  clearly  distinguishable  from  this  case ;  for  here  the  defendant,  duly 
authorized  as  such,  contracted  merely  as  agent,  and,  upon  his  engagement,  his 
principal  would  be  liable.  Is  he  then  liable  in  his  character  of  auctioneer?  I  am 
clearly  of  opinion  that,  under  the  circumstances,  he  is  not.  A  sum  of  money  is  paid 
into  the  hands  of  an  auctioneer  for  the  purpose  of  retaining  it,  until  a  particular 
conveyance  is  completed.  At  this  period,  he  is  admitted  to  be  a  stake-holder  for  both 
parties.  When,  then,  does  that  character  cease  1  It  is  said  at  the  moment  when  the 
conveyance  should  have  been  completed.  He  cannot,  however,  know,  unless  a 
demand  be  made  upon  him  to  return  the  money,  that  the  negociation  is  not  still  on 
foot,  and  that  the  title  is  not  in  the  progress  of  investigation.  It  is  impossible  to  sav 
when  the  conveyance  may  be  completed,  or  when  the  negociation  may  ultimately  fail. 
I  admit,  that  when  the  contract  has  been  finally  broken  off,  he  should  return  the 
deposit ;  but  he  has  a  right  to  notice  that  his  character  of  stake-holder  has  ceased, 
before  he  can  be  charged  personally  with  interest,  on  account  of  the  detention  of 
this  money. 

Vaughan,  B.  I  am  of  the  same  opinion.  It  does  not  seem  to  me,  either  in 
principle  or  authority,  that  the  plaintiff  is  entitled  to  recover  interest  in  this  case. 
This  is  an  [557]  action  against  an  auctioneer,  whom  I  consider  in  the  light  of  an  agent 
merely,  and  not  as  a  principal.  It  is  unnecessary  to  determine,  whether,  under  the 
circumstances  of  the  case,  the  principal  would  be  liable  for  interest.  That  is  a  very 
different  question  ;  for  both  the  principal  and  agent  were  known  at  the  time  :  and  the 
rule  respondeat  superior  applies  to  such  a  case.  Now,  it  is  said  that  the  letter  which 
was  read  in  evidence,  shews  that  an  application  had  been  previously  made  for  the 
return  of  this  deposit.  That  letter  is  dated  a  day  anterior  to  that  upon  which  the 
conveyance  should  have  been  completed,  in  answer  to  one  received  from  the  purchaser, 
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of  a  former  date,  but  of  the  substance  of  which  we  are  uninformed.  The  fair  import 
of  that  letter  does  not,  in  my  opinion,  warrant  any  such  conclusion  as  that  insisted 
on  •  but,  on  the  contrary,  shews  that  the  impression  of  the  defendant  was,  that  the 
contract'  was  then  nes^oti'ating ;  and  at  the  same  time  he  expresses  a  desire  to  expedite 
the  business.  From  the  terms  of  that  letter,  therefore,  the  defendant  cannot  be  fixed 
with  a  knowledge  that  the  negotiation  had  terminated,  and  theie  is  no  other  evidence 
from  which  the  Jury  could  infer,  that  the  purchaser  had  at  any  time  intimated  his 
intention  of  rescinding  the  contract.  It  has,  however,  been  argued  that,  independently 
of  these  circumstances,  the  defendant  is  liable  personally,  the  coiiti-act  not  having  been 
completed  on  the  day  specified  in  the  conditions  of  sale.  I  am  not,  however,  prepared 
to  go  that  length,  for  I  have  heard  no  authority  to  support  that  proposition.  The 
case  of  Burrell  v.  Jones  is  cited  as  an  authority  applicable  to  this  part  of  the  argument. 
The  judgment  in  that  case  proceeded  upon  the  ground  that  the  parties  intended  to 
make  themselves  personally  responsible,  and  all  the  circumstances  support  that  decision. 
The  import  of  the  instrument,  says  Mr.  Justice  Holroyd,  is  not  that  the  assignees 
undertake  through  the  medium  of  their  solicitors,  but  that  the  defendants  themselves, 
as  their  solicitors,  un-[558]-dertake.  Now,  strictly  speaking,  they  cannot  undertake 
merely  in  their  character  of  solicitors ;  they  have  no  power,  as  solicitors,  to  pledge 
the  credit  of  their  clients  ;  consequently,  they  could  not,  as  solicitors,  bind  the  assignees. 
Here,  however,  the  defendant,  being  the  agent  for  the  sale,  acted  purely  within  the  scope 
of  his  authority,  and  his  principal  being  known,  the  latter  is  responsible,  and  not  the 
agent.  The  case  of  Sjiiftk  v.  Lavender  (5  Moore,  270 ;  2  B.  &  B.  452),  is  not  inapplic- 
able to  this  part  of  the  argument.  That  was  an  action  against  an  auctioneer  to  recover  a 
deposit.  The  defendant  was  employed  to  dispose  of  an  estate,  which  was  advertized 
to  be  sold  by  auction,  but  was  afterwards  sold  by  private  contract ;  upon  which 
occasion  the  defendant  entered  into  an  agreement,  by  which  he  described  himself  in 
the  commencement  as  agent  for  the  vendor,  but  in  the  same  instrument  personally 
covenanted  to  make  a  good  title.  The  agreement  was  afterwards  subscribed  by  the 
vendor,  who  sanctioned  it,  and  approved  of  the  agency  of  the  defendant ;  and  the 
question  was,  whether  the  auctioneer  was  liable  pei-sonally  upon  that  agreement. 
Under  the  circumstances  the  Court  decided,  that  he  was  not  liable  ;  and  Mr.  Justice 
Burrough  said  that,  if  the  same  terms  had  been  used  throughout  as  had  been  adopted 
in  the  beginning  (in  which  the  defendant  described  himself  as  agent),  the  intention 
of  the  parties  would  have  been  manifest,  and  the  question  would  stand  upon  its  true 
ground.  The  only  difficulty  in  that  case  arose  from  the  form  of  the  agreement ;  but 
no  such  difficulty  occurs  in  this,  because,  by  the  language  adopted,  the  intention  of 
the  parties  is  manifest,  viz.  that  the  defendant  acted  as  agent,  and  within  the  scope 
of  his  authority.  With  respect  to  the  cases  cited  from  Mr.  Sugden's  book,  I  entirely 
concur  in  the  propriety  of  those  decisions,  but  those  cases  are  totally  inapplicable  to 
the  present,  for  the  auctioneer,  having  acted  without  au-[559]-thority,  had  no  principal 
to  whom  the  purchaser  could  look,  and  therefore  was  peisonally  responsible  If  then 
the  defendant  can  be  viewed  in  the  light  of  an  agent  merely,  it  was  incumbent  upon 
the  plaintiff'  to  shew  that  the  defendant  retained  the  money,  after  he  had  due  notice 
that  the  contract  had  been  rescinded.  I  have  already  stated  that  of  that  fact  there  is 
no  evidence  in  the  case,  and  I  therefore  think,  that  he  is  not  liable  for  the  interest, 
and  that  the  rule  should  be  made  absolute. 
Eule  absolute. 


Blakewey  &  Uxor,  Administratrix  of  Dike,  v.  Edwards.  Exch.  of  Pleas  1828.— 
After  a  double  default,  and  peremptory  undertaking  given,  the  Court  permitted  an 
administratrix  to  discontinue  an  action, — where  the  declaration  contained  two 
sets  of  counts,  the  one  laying  the  promises  to  the  intestate,  and  the  other  to  the 
plaintiff  as  administratrix,— upon  the  terms  of  paying  the  costs  of  the  latter 
counts,  there  appearing  to  be  no  vexation  on  the  part  of  the  plaintiff. 

Assumpsit  on  a  bill  of  exchange,  the  usual  money  counts,  and  upon  an  account 
stated.  The  tirst  count  stated,  that  the  intestate  made  a  bill  of  exchange,  which  the 
defendant  accepted,  but  afterwards  dishonoured,  and  the  intestate  paid,  laying  the 
promises  in  that  and  the  money  counts  to  the  intestate.  The  first  of  the  second  set 
of  counts  averred,  that  the  bill,  after  dishonour,  was  paid  by  the  administratrix  after 
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the  death  of  the  intestate,  and  the  promise  in  that  and  the  other  usual  money  counts 
was  alleged  to  have  been  made  to  the  plaintiffs  in  their  representative  character. 

In  Easter  Term,  Patteson  obtained  a  rule,  calling  upon  the  defendant  to  shew 
cause  why  the  plaintifts  should  not  be  at  liberty  to  discontinue  the  action,  upon  pay- 
ment of  the  costs  occasioned  by  those  counts  in  the  declaration  which  alleged  the 
promises  to  have  been  made  to  the  plaintiffs.  He  founded  this  application  upon  an 
affidavit,  which  stated  that  the  bill  of  exchange  had  been  found  amongst  the  papers 
of  the  deceased,  and  that  the  plaintiffs  had  no  other  cause  of  action. 

[560]  By  the  affidavits  tiled  in  answer  to  this  rule,  it  appeared  that  the  plaintiffs 
were  under  a  peremptory  undertaking  to  try  the  cause,  and  had  not  complied  with  that 
undertaking  ;  and  further,  that  before  the  action  was  brought,  the  plaintiffs  had  applied 
to  the  defendant  for  paj-meut  of  the  bill,  upon  which  occasion  he  had  named  a  person, 
who,  as  he  then  said,  could  prove  that  the  bill  w<is  an  accommodation  bill  merely, 
notwithst;inding  which  the  plaintiffs  had  arrested  the  defendant. 

Chilton,  shewed  cause.  There  is  no  case  which  authorizes  an  application  like  the 
present.  If  the  plaintiffs  had  been  nonsuited,  there  can  be  no  doubt,  upon  the  authority 
of  the  ca.ses  of  Johi:s  v.  Jows  (8  Moore,  146  ;  1  Bing.  249),  and  GriniKtead  v.  Shirleij,{b) 
that  the  defendant  would  have  been  entitled  to  costs ;  and  it  must  be  remembered, 
that,  by  the  double  default  of  the  plaintiffs,  the  defendant  is  in  a  condition  now  to 
obtain  that  judgment.  The  ground  upon  which  it  is  said  that  an  executor  may  dis- 
continue without  payment  of  costs  is,  that  he  would  be  liable  to  no  costs  in  the  event 
of  his  failing  at  the  trial,  but  that  rule  cannot  apply  to  a  case  where,  according  to  all 
the  authorities,  he  would  in  such  case  be  liable.  The  circumstance  of  describing  the 
plaintifts  in  their  representative  character,  does  not  in  any  way  avoid  the  defendant's 
right  to  costs  ;  for,  ;is  they  might  have  sued  in  their  own  names  for  a  cause  of  action 
which  accrued  after  the  death  of  the  intestate,  the  description  of  the  plaintiffs  is  mere 
surplusage.  Nicolas  v.  Killuirew  (1  Ld.  Kay.  437).  But,  whatever  may  be  the  effect 
of  the  counts  which  lay  the  promises  to  the  plaintiffs,  it  is  manifest,  upon  all  the 
authorities,  that  an  executor  ought  to  pay  costs  where  the  discontinuance  is  rendered 
necessary  by  his  own  default,  or  [561]  the  action  is  wilful  or  vexatious.  Haydon  v. 
Norton  (Cas.  Prac.  C.  P.  79).  Now  the  present  action  is  both  wilful  and  vexatious. 
It  is  wilful,  becjiuse  the  plaintiffs  have  declared  with  a  view  to  avoid  costs,  whereas 
they  might  have  sued  in  their  individual  capacity  ;  and  it  is  vexatious,  because  they 
well  knew,  before  the  action  was  brought,  that  the  bill  was  an  accommodation  bill,  or 
at  least  they  had  the  means  of  ascertjiining  that  fact ;  notwithstanding  which,  they 
arrested  the  defendant  and  proceeded  with  the  action  It  may,  however,  be  said, 
that,  by  paying  the  costs  of  the  amendment,  they  may  strike  out  the  latter  set  of 
counts  and  proceed  to  trial,  or  permit  the  defendant  to  obtain  judgment  as  in  case 
of  nonsuit,  without  incurring  the  risk  of  costs.  To  this  it  may  be  answered,  that  the 
Court  will  not  permit  that  to  be  done  indirectly,  which  they  would  not  sanction  in 
this  mode  of  proceeding,  particularly  as,  under  the  circumstances  of  the  case,  the 
plaintiffs  do  not  stand  in  a  situation  which  entitles  them  to  the  favourable  considera- 
tion of  the  Court. 

Patteson,  contra,  was  stopped  by  the  Court. 

Garrow,  B.  This  is  an  application  for  leave  to  discontinue,  which,  if  nothing 
more  had  been  asked,  would  have  been  a  mere  motion  of  course.  It  is,  however,  an 
application  out  of  the  ordinary  course,  inasmuch  as  the  plaintiffs  pray  to  be  relieved 
from  the  payment  of  costs,  not  altogether,  but  of  such  costs  as  have  been  incurred  in 
consequence  of  that  part  of  the  declaration  founded  upon  a  supposed  right  of  action 
accruing  since  the  death  of  the  intestate.  I  confess  that  it  is  an  application  which,  in 
my  opinion,  should  be  entertained  ;  because  I  think  that  any  thing  which  tends  to 
shoiten  litigation,  without  imposing  any  hardship  upon  either  party,  is  deserving  [562] 
of  favour.  If  it  had  been  manifested  by  the  affidavits  that  the  plain'iff's  had  miscon- 
ducted themselves,  and  had  assumed  their  representative  character  to  avoid  the  risk 
of  costs,  in  the  endeavour  to  obtain  a  personal  benefit,  I  should  be  the  last  person  to 
have  extended  this  indulgence  towards  them.  There  is,  however,  no  pretence  for  such 
a  charge  in  this  case :  and,  inasmuch  as  by  amending  their  declaration  by  striking  out 
the  counts  for  which  they  now  offer  to  pay  the  costs,  they  would  obUiin  indirectly 

(h)  2  Taunt.  116.  See  also  Cocherill  v.  Kifnaston,  4  T.  R.  277  ;  Bollard  v.  Spencer, 
7  T.  R.  35ti;  Hollis  v.  Smith,  10  East,  293;  Goldthwayte  v.  Pelrie,  5  T.  R.  231. 
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that  which  they  now  seek  to  do,  and  could  proceed  to  trial  without  incurring  the  risk 
of  costs  in  the  event  of  their  failure,  I  am  of  opinion  that  that  should  now  be  done 
directly  which  might  be  obtained  circuitously,  and  that,  therefore,  the  rule  should  be 
made  absolute. 

Vaughan,  B.  I  am  of  the  same  opinion.  I  found  my  judgment  particularly  upon 
the  distinction  between  an  application  for  leave  to  discontinue,  which  is  directed  to 
the  discretion  of  the  Court,  which  is  at  liberty  to  inquire  into  the  circumstances  of 
each  particular  case,  and  the  mere  taxation  of  costs,  where  the  Master  can  look  to  the 
proceedings  merely,  and  has  no  opportunity  of  obtaining  information  aliunde.  The 
rule  upon  this  subject  is  very  clearly  stated  in  a  book  of  practice  of  very  great  authority 
(Tidd,  979),  as  follows  : — "Where  an  executor  has  knowingly  brought  a  wrong  action, 
or  otherwise  been  guilty  of  a  wilful  default,  he  shall  pay  costs  upon  a  discontinuance ; 
but,  otherwise,  he  is  not  liable  to  costs."  There  are,  undoubtedly,  many  cases  in  which 
the  ('ourts  will  not  extend  this  indulgence  to  executors,  except  upon  the  terms  of  pay- 
ing the  costs.  Thus,  in  Mdhuish  v.  Maunder  (2  Bos.  &  P.  N.  R.  72),  where  the  plaintiffs 
brought  three  actions  on  one  bond,  such  an  application  was  refused,  because  it  was 
not  shewn  that  there  existed  good  ground  for  such  a  multiplicity  of  [563]  actions 
But  there  are  also  many  cases  in  which  this  indulgence  has  been  granted  to  executors. 
In  the  case  of  Stubbing  v.  Hammond  (8  Moore,  689),  an  executor  found  a  bond  amongst 
the  papers  of  his  testator,  and  commenced  an  action  upon  it,  the  defendant  pleaded 
non  est  factum,  and  a  set  off,  which  the  plaintiff  discovering  to  be  well  founded,  applied 
to  discontinue  without  payment  of  costs.  The  eases  of  Harris  v.  Jones  (3  Burr.  1451  ; 
1  Wm.  Black.  451),  and  Mdhuish  v.  Maunder,  were  cited  upon  that  motion  ;  but  the 
Court  granted  the  application,  and  Mr.  Justice  Park  stated  the  general  rule  to  be, 
that  an  executor  cannot  discontinue  without  costs,  where  he  has  knowingly  biought 
his  action  wrong,  or  acted  vexatiously ;  but  that,  where  he  has  a  right  to  bring  his 
action  in  the  first  instance,  and  could  not  beforehand  know  the  nature  of  the  defence, 
he  is  entitled  to  the  indulgence  of  the  Court.  The  case  of  Harris  v.  Jones  fully 
supports  this  general  rule.  That  was  a  motion  for  leave  to  discontinue  by  an  executor, 
who  had  brought  an  action  in  his  own  name,  knowing  at  that  time  that  there  were 
other  executors  subsisting,  by  which  means  he  put  the  defendant  to  great  and  unneces- 
sary expense :  and  the  Judges  Denison,  Wilmot,  and  Yates,  in  the  absence  of  Lord 
Mansfield,  held  that  giving  an  executor  leave  to  discontinue  was  a  matter  of  discretion 
in  the  Court ;  and  that  they  ought  not  to  give  him  such  leave  in  any  case  where  he 
had  knowingly  brought  his  action  wrong,  unless  he  wouhl  consent  to  pay  costs.  From 
all  these  authorities,  and  there  are  many  others  to  the  same  effect,  it  is  clear  that 
applications  like  the  present  are  directed  to  the  sound  discretion  of  the  Court.  They 
are  not  to  be  regulated  by  the  same  rules  as  where  the  taxation  of  costs  proceeds  upon 
a  fixed  principle.  This  distinction  renders  the  case  of  Grimstead  v.  Shirk;/  (2  Taunt. 
116)  inapplicable  to  this  question.  In  that  case,  the  plaintiff  declared  as  executor  in 
trover,  and  laid  the  find-[564]-ing  and  conversion  in  the  life-time  of  his  testator,  and, 
in  a  second  count  after  his  death  ;  upon  which  latter  ground,  inasmuch  as  he  might 
have  declai'ed  in  his  own  right,  the  Court  decided  that  he  was  liable  to  the  payment 
of  costs :  but  that  question  arose,  it  must  be  remembered,  after  the  plaintiff  had  been 
nonsuited,  when  the  Court  were  not  at  liberty  to  exercise  a  discretion,  or  to  inquire 
into  the  extraneous  circumstances  of  the  case.  If  then  we  are  ac  liberty  to  inquire 
into  the  circumstances  of  this  case,  I  think  that,  upon  the  terms  of  payiiig  the  costs 
of  those  counts  which  are  founded  upon  promises  to  the  plaintiffs  after  the  death  of 
the  intestate,  the  plaintiffs  should  be  allowed  to  discontinue.  They  appear  to  me  to 
have  commenced  their  action  upon  reasonable  ground  in  the  first  instance,  and  there 
IS  nothing  in  the  subsequent  proceedings  to  induce  us  to  suppose  that  the  action  is 
founded  in  vexation  ;  more  especially,  as  they  may  attain  indirectly  by  amendment, 
that  which  they  now  seek  upon  the  same  terms.  I  therefore  think  that  the  rule  should 
be  made  absolute,  the  plaintiffs  undertaking  to  bring  no  other  action. 

Rule  absolute. 


il 
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Rirv-ENTTE  Branch. 

^N  THE  M.\TTER  OF  THE  FOREIGN  AppoSER.  Revenue.  1828. — Duties  of  the  foreign 
apposer ;  clerk  of  the  estreats ;  comptroller  of  the  pipe  ;  and  surveyor  of  the 
green  wax. 

On  the  28th  day  of  November,  1826,  Mr.  Charles  Pain  was  appointed  Deputy 
Foreign  Apposer,  by  John  Tekell,  Esquire,  Foreign  Apposer  of  his  Majesty's  Court  of 
Exchequer,  to  hold  the  office  during  the  good  will  and  pleasure  of  his  principal. 
Under  this  appointment,  which  was  duly  enrolled,  Mr.  Pain  was  officially  admitted 
to  the  exercise  of  the  office,  and  took  the  usual  oath.  During  the  present  Term,  Mr. 
Tekell  revoked  this  appointment,  and,  by  warrant,  appointed  Mr.  Frederick  Farrar 
to  be  his  [565]  deputy ;  upon  which  Mr.  Pain  entered  a  caveat  against  the  reception 
and  enrolment  of  that  appointment,  and  presented  a  petition  to  the  Lords  Commis- 
sioners of  his  Majesty's  Treasury,  suggesting  that  Mr.  Frederick  Farrar  was  the  son 
of  Mr.  Thomas  Farrar,  who  held  the  offices  of  deputy  comptroller  of  the  pipe,  clerk 
of  the  estreats,  and  surve3'or  of  the  green  wax  ;  and  that  the  office  of  deputy  foreign 
apposer  was  a  judicial  office,  the  deputy  being  invested  with  a  contiolling  power  over 
much  of  the  revenue  of  the  green  wax,  wherein  he  acted  as  a  cheque  upon  the  clerk 
of  the  foreign  estreats  in  the  apposal  of  sheriffs  on  the  summons  of  the  green  wax  ; 
and  that  it  was  the  duty  of  the  deputy  foreign  apposer  to  determine  the  claims  set 
up  by  lords  of  liberties  against  the  Crown,  to  a  considerable  proportion  of  the  revenue, 
which  h;is  become  the  property  of  individuals  as  grantees  of  the  Crown,  in  right  of 
royal  franchises  ;  in  which  duty  the  deput}'  foreign  apposer  represents,  and  is  clothed 
with  the  judicial  authority  of,  the  Court  of  Exchequer,  the  clerk  of  the  foreign  estreats 
acting  in  a  subordinate  and  ministerial  character,  and  who  is  supposed,  and  of  right 
ought,  to  attend  the  apposals,  under  the  further  surveillance  of  an  officer  called  the 
surve^'or  of  the  green  wax,  an  office  then  held  by  the  person  who  is  clerk  of  the  foreign 
estreats ;  by  which  union  the  duties  of  the  former  office  were  wholly  merged  in  the 
latter,  so  that  it  became  still  more  necessary  that  the  office  of  deputy  foreign  apposer 
should  be  kept  distinct  from  and  even  opposed  to  that  of  'clerk  of  the  foreign  estreats, 
and  free  from  all  possibility  or  suspicion  of  undue  connivance  and  control,  which  might 
be  objected  to  such  offices  when  held  by  father  and  son,  particularly  when  the  latter 
is  to  exercise  the  duties  of  the  superior,  and  the  former  those  of  the  inferior  station. 

The  petition  prayed  that  the  Lords  Commissioners  would  order  the  case  to  be 
referred  for  investigation,  and  a  report  to  be  made. 

This  petition  was  referred  to  the  Barons  of  this  Court,  [566]  who,  upon  the 
application  of  Mr.  Frederick  Farrar  that  the  appointment  might  be  enrolled,  ordered 
that  it  be  referred  to  the  Lord  Treasurer's  Remembrancer  to  inquire  and  state  what 
were  the  duties  to  be  exercised  by  the  foreign  apposer,  and  also  by  the  several  officers 
following,  that  is  to  say,  the  clerk  of  the  estreats,  the  comptroller  of  the  pipe,  and 
the  surveyor  of  the  green-wax;  and  that,  in  the  mean  time,  the  application  of  Mr. 
Frederick  Farrar  should  stand  over.  In  compliance  with  this  order,  the  Lord 
Treasurer's  Remembrancer  made  the  following  report :  — 

"  I  do  hereby  certify  that  the  foreign  apposer  is  a  very  ancient  officer  of  this  Court, 
and  that  his  office  is  judicial ;  and  I  find  that,  according  to  the  ancient  course  and 
practice,  his  duty  is  annually  to  appose  the  sheriffs  of  the  several  counties,  cities,  and 
towns,  in  England  (except  the  palatine  counties  and  the  principality  of  Wales),  on  the 
process  of  the  summons  of  the  green-wax ;  and  also  on  the  estreats  of  the  fines,  recog- 
nizances, and  other  forfeitures  imposed  or  forfeited  at  the  several  sessions  of  the 
peace  throughout  England,  which  last-mentioned  fines  are  not  contained  in  the  said 
summons. 

"  That  the  summons  of  the  green-wax  contains  the  fines,  post  fines,  recognizances, 
and  other  forfeitures,  which  have  been  estreated  into  this  Court  from  both  Houses  of 
Parliament,  the  Courts  of  King's  Bench  and  Common  Pleas,  the  Assizes,  and  Courts 
of  Sewers. 

"  That  the  foreign  apposer,  at  his  apposals,  is  attended  by  the  clerk  of  the  estreats, 
and  surveyor  of  green-wax,  the  under  sheriff,  and  the  several  bailiffs  appointed  by 
lords  of  liberties  and  corporations,  who  claim  fines  and  other  forfeitures,  within  their 
respective  liberties,  under  grants  from  the  Crown. 

"  That  the  clerk  of  the  estreats,  at  such  apposals,  produces  the  estreats  of  all  the 
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sessions'  fines  and  forfeitures,  returned  into  this  Couit,  and  filed  with  him,  within  the 
year  for  which  the  sheriff  is  on  his  account. 

[567]  "That  the  under  sheriff  produces  and  delivers  to  the  foreign  apposer  his 
part  of  the  estreat,  and  the  foreign  apposer,  upon  that  document,  charges  the  sherifT 
with  such  sums  as  he  appears  to  have  recei\ed,  and  marks  the  estreat  "tot"  as  to  the 
sums  received,  and  with  which  the  sheriff  is  charged  ;  and  "nil"  as  to  the  sums  not 
received,  or  with  which  the  sheriff  is  not  charged. 

"The  foreign  apposer  also  sets  over  or  adjudicates  to  the  several  bailiffs  attending 
such  apposal,  the  fines  and  forfeitures  within  their  several  liberties,  noting  in  the 
margin  the  name  of  the  liberty  against  each  sura  so  set  over — the  clerk  of  the  estreats 
marking  his  part  in  the  same  manner.  And  I  find  that,  after  such  apposals,  the 
foreign  apposer  makes  out  a  state  of  each  sherift"s  account,  called  the  escroll,  a  copy 
of  wliich  he  transmits  on  parchment  to  the  pipe  office,  wheie  it  is  recorded  in  the 
great  roll,  and  the  amount  is  charged  on  each  sherifl'  by  the  clerk  of  the  pipe,  on  the 
adjustment  of  his  accounts  in  that  office  ;  and  it  is  the  duty  of  the  foreign  apposer  to 
make  out  and  deliver  the  schedules  of  fines  and  forfeitures  set  over  by  him  to  the 
several  lords  of  liberties  (except  as  to  two  or  three,  which  are  made  out  by  the  clerk 
of  the  estreats,  as  after  stated) ;  which  schedules,  after  passing  the  seal  of  the 
Exchequer,  entitle  the  several  claimants  to  receive  the  amount  of  their  fines. 

"I  furthei'  find,  that  it  is  the  duty  of  the  foreign  apposer  to  make  out,  from  the 
sessions'  estreats,  allowances  for  the  wages  of  the  justices  of  the  peace  attending  at 
the  several  sessions,  according  to  the  direction  of  the  act,  1  '2  Richard  2. 

"  And  I  further  find,  that  the  clerk  of  the  foreign  estieats  is  also  a  very  ancient 
officer  of  this  Court,  and  that  it  is  his  duty  to  receive,  from  the  Lord  Treasurer's 
Remembrancer's  oflice,  all  the  estreats  returned  into  this  Court,  and  to  keep  the  same 
in  his  custody ;  and  that  it  is  his  duty  to  issue  the  summons  of  the  green-wax,  twice 
every  year,  that  is  to  say,  at  the  seal  days  after  each  issuable  Term  ;  that  he  attends 
the  apposals  of  every  sheriff  before  the  foreign  ap-[568]-poser,  and  marks  the  estreat 
roll,  agreeably  to  the  sheriff's  return,  and  the  claims  made  by  the  bailiff's  of  the  several 
liberties  throughout  England,  and  allowed  by  the  foreign  apposer ;  that  he  makes  out 
constats  of  forfeited  fines  and  recognizances,  on  the  application  of  the  parties  interested  ; 
and  that  he  makes  out  and  delivers  the  schedules  of  fines  and  forfeitures  claimed  by 
the  citizens  of  London,  by  the  bailiffs  for  the  duchy  of  Lancaster,  and  by  the  bailiffs 
of  the  liberties  of  Kirton  and  Boston,  in  Lincolnshire. 

"  And  I  further  find,  that  the  comptroller  of  the  pipe  is  also  a  very  ancient  officer 
of  this  Court,  and  hath  distinct  duties  from  those  of  the  foreign  apposer  and  clerk  of 
the  estreats ;  that  he  acts  by  deputy ;  that  he  makes  a  comptroller  or  Chancellor's 
roll,  from  the  great  roll  of  the  pipe,  and  sends  out  summonses  from  the  said  great 
roll,  twice  every  year,  to  the  sheriffs  of  every  county,  and  once  a  year  to  the  sheriffs 
of  every  city  and  town,  for  levying  the  rents,  farms,  and  debts,  due  to  the  crown, 
within  their  respective  counties  and  cities ;  that  he  is  to  enter  in  the  comptroller's 
roll  the  several  discharges  made  on  the  great  roll  of  the  pipe,  and  to  take  the  same 
out  of  the  summonses ;  that  it  is  his  duty  to  attend  the  apposal  of  every  sheriff  before 
the  Cursitor  Baron,  and  to  make  the  awards  on  the  comptrolment  roll,  according  to 
the  sheriH's  answers,  and  the  Cursitor  Baron's  judgment  thereon  ;  that  it  is  also  the 
duty  of  the  comptroller  of  the  pipe  to  attend  the  Court  of  Exchequer,  on  the  discharge 
or  casting  out  of  Court  of  every  sheriff  on  the  final  close  of  his  account,  with  his  states 
of  their  accounts,  which  are  made  out  and  delivered  to  him  by  the  attornies  of  the 
pipe  office. 

"  And  I  further  certify,  that  the  office  of  surveyor  of  the  green-wax  is  of  less 
antiquity  than  the  offices  before  mentioned,  having  been  instituted  in  the  reign  of 
James  the  1st;  but  of  great  importance,  as  it  appears  to  me,  towards  securing  the 
due  collection  and  management  of  this  part  of  the  casual  revenue,  arising  from  fines 
and  forfeitures;  for  I  find  that,  by  the  last  letters  patent,  whereby  this  "office  [569] 
was  granted  to  Philip  Henry  Stanhope,  Esq.,  commonly  called  Lord  Viscount  Mahon, 
in  the  46th  year  of  the  late  King,  it  is  recited  that  the  King's  predecessors  had  thought 
fit,  for  the  regulation  and  prevention  of  divers  abuses,  negligences,  and  misdemeanors, 
committed  by  under-sheriffs,  bailiffs,  and  other  officers,  to  the  impaiiing  the  just 
revenue  of  the  Crown,  arising  from  fines,  recognizances,  and  other  forfeitures,  duly 
imposed  or  forfeited  in  courts  of  justice,  to  erect  a  certain  office  in  the  Court  of 
Exchequer,  called  the  Surveyorship  and  Receivership  of  all  such  tines,  issues,  amercia- 
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ments,  recognizances,  sum  or  sums  of  money,  in  the  said  letters  patent  referied  to : 
and  by  the  said  letters  patent  it  was  appointed  and  commanded,  that  the  said  Philip 
Henry  Stanhope  should,  at  all  times,  have  power  and  authority  to  be  present  with 
the  foreign  apposer  and  the  clerk  of  the  estreats  of  the  Exchequer  for  the  time  being, 
when  any  sheriff  or  sheriffs,  bailiff  or  bailiffs,  farmer  or  farmers,  of  any  of  the  said 
revenues' should  be  apposed  or  examined,  or  make  his  or  their  claim  of  any  part  of 
the  said  revenue,  for  the  better  directing  and  instructing  the  foreign  apposer  and 
sheriff,  touching  the  collecting  and  levying  of  all  or  any  of  the  monies  aforesaid,  and 
restraiiiinij  the"  bailiffs  or  farmers  in  their  or  any  of  their  undue  claims  ;  and  the 
foreign  apposer  and  clerk  of  the  estreats  were  thereby  directed,  before  the  apposal 
of  any  sheritr,  to  give  notice  to  the  said  Philip  Henry  Stanhope,  his  deputy,  or 
deputies,  so  that  he  or  they  might  be  always  present  at  such  apposal,  and  he  or  they 
were  to  have  access  to  all  "records,  books,  estreats,  tots,  nichills,  claims,  &c.,  touching 
the  premises,  in  any  of  the  King's  courts. 

"  And  I  find,  therefore,  that  it  is  the  duty  of  the  surveyor  of  the  green-wax  to  be 
present  at  the  apposals  before  the  foreign  apposer,  for  the  purposes  mentioned  or 
referred  to  in  the  said  letters  patent. 

"And  I  find  that  Thom;is  Farrar,  Esq.,  is  the  present  deputy  comptroller  of  the 
pipe,  and  hath  for  many  years  [570]  acted  as  such ;  and  that  he  is  also  the  present 
clerk  of  the  estreats,  acting  under  the  appointment  of  the  Lords  of  the  Treasury,  and 
has  for  many  years  before  that  appointment  acted  as  deputy  clerk  of  the  estreats  ; 
and  that  he"  is'  also  the  present  acting  surveyor  and  receiver-general  of  the  before- 
mentioned  fines  and  forfeitures,  under  the  appointment  of  the  Lords  of  the  Treasury, 
and  h;is  for  m.my  rears  before  that  appointment  executed  the  duties  of  the  said  office 
as  deputy :  and"  the  said  Mr.  Farrar  having  laid  before  me  an  account  of  the  nature 
and  duties  of  the  several  offices  last  mentioned,  I  have  set  forth  the  same  in  a  schedule 
to  this  mv  report. 

"  All  "which  I  most  humbly  certify  to  your  Lordships.  J.  M.  GRnnvoOD, 

Rem.  Thes. 

THE  SCHKDULE  REFERRED  TO  BY  THE  FOREGOING  REPORT. 

An  Account  of  the  Nature  and  Duty  of  the  Office  of  Comptroller  of  the  Pipe, 
in  the  Court  of  Exchequer. 

The  deputy  comptroller  makes  a  comptrolment  or  chancellor's  roll  once  a  year, 
from  the  great  "roll  of  the  pipe.  He  sends  out  summonses  from  the  said  great  roll,  twice 
cverv  year,  to  the  sheriffs  of  every  county,  for  levying  the  rents,  farms,  and  duties, 
within  their  respective  counties  ;  he  also  sends  out  summonses  from  the  said  great  roll, 
once  a  year,  to  the  sheriffs  of  every  city  and  town,  for  levying  the  like  within  their 
respective  jurisdictions.  He  also  enters  the  whole  accounts  of  all  the  said  sheriffs  on 
the  comptrolment  roll ;  he  also  enters  on  the  said  roll,  the  issues  and  taxes  which 
remain  on  the  accounts  of  the  receivers  general  of  the  several  aids  and  taxes  granted 
by  act  of  Parliament,  and  sends  the  same  in  summonses  from  the  great  roll  of  the 
pipe  to  the  several  sheriffs  to  levy  the  same  ;  he  also  enters  on  the  comptrolment  roll, 
the  several  discharges  made  in  "the  great  roll  of  the  pipe,  [571]  and  takes  the  same 
out  of  the  summonses  ;  he  also  attends  the  apposal  of  every  sheriff  before  the  Cursitor 
Baron,  and  makes  the  awards  on  the  comptrolment  roll  according  to  the  Sheriffs'  answers, 
and  he  also  attends  the  Court  of  Exchequer  on  the  discharge  or  casting  out  of  every 
Sheriff,  with  his  states  of  their  accounts,  delivered  to  him  by  the  attornies  of  the 
pipe  office. 

The  deputy  comptroller  executes  the  duties  in  person,  with  the  assistance  of  such 
clerks  as  the  business  may  require. 

The  usual  hours  of  attendance  are  from  ten  to  four,  the  only  holidays  are  Christmas- 
day  and  Good  Friday. 

No  sum  is  received  by  the  deputy  comptroller  or  his  clerks  for  transacting  business 
on  holidays,  or  at  any  other  time  than  during  the  usual  hours  of  attendance. 

The  deputy  comptroller  receives  no  salary. 

The  salary  and  fees  received  by  him  for  his  own  use  and  for  the  comptroller,  are 
all  particularly  stated  in  the  various  returns  made  to  Parliament,  and  to  commissioners 
appointed.  Thos.  Farrar, 

Somerset  House,  10th  Nov.  1828.  Thirty-five  Years  Deputy  Comptroller. 
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An  Account  of  the  Nature  and  Duty  of  the  Office  of  Clerk  of  the  Foreign 
Estreats,  in  the  Court  of  Exchequer. 

The  clerk  of  the  foreign  estreats  issues  the  summons  of  the  green-wax  twice  every 
year,  to  the  Sheriffs  of  every  county,  city,  and  town,  which  summons  or  process 
contains  the  Common  Pleas  post  fines,  the  King's  Bench  recognizances,  the  estreats 
from  the  clerks  of  assize,  and  the  estreats  from  the  clerks  of  sewers  ;  he  attends  the 
apposal  of  every  sheriffin  the  foi'eign  apposer's  court,  and  marks  the  esti'eat  rolls  agree- 
able to  the  Sheriff's  returns,  and  the  claims  made  by  the  bailiff's  of  the  several  liberties 
through-[572]-out  England  :  he  makes  out  and  signs  constats  of  fines  and  recognizances 
for  individuals,  as  required,  to  enable  them  to  apply  to  the  Court  of  Exchequer  for  their 
respite  or  discharge;  he  issues  the  schedules  of  claims  made  by  the  bailiffs  of  the 
liberties  of  Kirkton  and  Boston,  in  Lincolnshire,  by  the  bailiffs  of  the  liberties  of  the 
citizens  of  London  and  duchy  of  Lancaster. 

The  clerk  of  the  estreats  executes  the  duties  in  person,  with  the  aid  of  one  or 
more  clerks,  as  the  business  may  require. 

The  usual  hours  of  attendance  are  from  ten  to  four,  the  only  holidays  are  Christmas- 
day,  and  Good  Friday. 

No  sum  is  received  by  the  deputy  clerk  of  the  estreats  or  his  clerks,  for  transacting 
business  on  holidays,  or  at  any  other  time  than  during  the  usual  hours  of  attendance. 

The  clerk  of  the  estreats  has  not  yet  received  any  certain  salary. 

An  account  of  the  fees  received  by  him  is  returned  quarterly  to  the  Lords  of  the 
Treasury. 

1  he  present  clerk  of  the  estreats  was  appointed  to  the  office  by  deed,  bearing  date 
the  22nd  day  of  January,  1827,  under  the  hands  and  seals  of  the  Loids  of  his  Majesty's 
Treasury,  to  hold  during  their  Lordships'  "pleasure,  subject  to  such  rules,  orders, 
directions,  and  instructions,  as  he  may  from  time  to  time  receive  from  the  commis- 
sioners of  his  Majesty's  Treasury  in  respect  thereof." 

Thos.  Farrar, 
Somerset  House,  10th  Nov.  1828.       Clerk  of  the  Estreats  and  Deputy,  35  Years. 

An  Account  of  the  Nature  and  Duty  of  the  Office  of  Surveyor  and  Receiver 
General  of  the  Green-wax,  in  the  Court  of  Exchequer. 

The  duty  to  be  performed  by  the  officer  appointed  to  fill  this  ancient  office  is  con- 
sidered to  be  of  great  utility  [573]  and  trust,  both  as  it  relates  to  surveying  and 
receiving  this  branch  of  the  revenue. 

By  the  Surveyor  and  Receiver-General's  Patent,  the  duty  is  fully  set  forth  ;  he 
is  to  attend  the  apposals,  at  different  times,  of  fifty-one  Sheriffs,  and  thereupon  to 
claim  the  fines  due  to  the  Crown  and  to  the  public  :  and  he  has  to  oppose  the  unjust 
claims  of  lords  of  liberties  or  their  bailiff's,  and  of  under-sheriffs  or  their  agents. 

It  is  his  duty  to  look  over  and  cast  up  and  examine  the  several  accounts  of 
Sheriffs,  with  the  original  estreats  and  writs  returned  into  the  Exchequer.  He  has 
to  draw  out,  ingross,  and  .sign,  the  acquittances  of  all  such  Sheriff's  as  have  balances 
due  to  the  Crown  or  to  the  public  on  their  respective  accounts  ;  and,  according  to  the 
present  practice,  from  time  to  time  to  attend  and  receive  such  balances"  of  the 
attornies  of  the  Pipe  Office ;  and  he  has  annually  to  make  a  return  to  the  Treasury 
of  the  amount  received  for  post  fines,  to  be  laid  before  Parliament. 

It  is  his  duty  to  search  the  different  estreat-rolls,  to  ascertain  whether  estreats 
have  been  duly  returned,  and  whether  the  fines  and  recognizances  imposed  in  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer,  and  other  Courts,  have  been 
inserted  in  such  estreats,  and,  if  not,  to  require  the  proper  officers  to  do  their  duty 
by  making  the  necessary  returns  into  this  Court. 

He  has  to  attend  the  sevei'al  officers  of  the  above  Courts  to  receive  the  fines  they 
have  previously  received,  so  that  the  same  may  bv  him  be  brought  into  annual 
account,  and  paid  over,  as  directed  by  the  Crown,  with  the  other  fines ;  and  he  has 
to  pay  into  the  Exchequer  the  amount  of  post  fines  when  ascertained,  on  receiving  a 
letter  from  the  Treasury  directing  him  so  to  do. 

It  is  also  his  duty  to  pay  over  such  sums  of  money,  and  to  such  persons,  as  the 
Lords  of  the  Treasury  by  their  secretary's  letter  shall  order,  from  monies  in  his  hands, 
[574]  and  to  draw  out  and  take  acquittances  for  the  same  of  the  different  applicants. 
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And  he  accounts  to  their  Lordships  for  all  receipts  and  payments  whenever 
required. 

For  these  services,  he  receives,  by  virtue  of  the  patent,  a  salary',  payable  out  of 
any  money  in  his  hands,  of  2501.  a  year,  and  an  adilitional  sum  of  101.  is  added 
usually  by  the  Lords  of  the  Treasury  on  passing  his  account. 

The  present  acting  Surveyor  and  Receiver-General  has  executed  the  duties  in 
person  for  the  last  twentj'-two  years,  until  August,  1817,  as  Lord  Stanhope's  deputy, 
and  since  that  time  under  the  authority  of  the  Treasury,  as  the  acting  Surveyor  and 
Receiver-General,  with  such  assistants  as  the  business  has  required. 

The  usual  hours  of  attendance  are  from  eleven  to  four,  without  observing  any 
holidays. 

No  sum  is  received  by  him  or  his  assistant  clerk  for  transacting  business  on 
holidays,  or  at  any  other  time  than  during  the  usual  hours  of  attendance. 

The  acting  surveyor  has  no  fees  except  on  payment  being  made  to  individuals 
under  schedules  or  treasury  letters,  when  sometimes  a  deduction  has  (from  time 
immemorial)  been  made  of  Is.  in  the  pound  for  the  trouble  occasioned  theieby.  But 
nothing  has  been  received  within  the  last  eleven  years,  except  in  two  instances,  all 
other  parties  objecting  to  allow  of  any  deduction. 

No  fees  are  received  the  occasion  whereof  has  become  out  of  use. 

The  acting  surveyor  has  no  emoluments  not  hereinbefore  specified. 

No  assistant  or  other  person  has  any  emoluments  besides  the  compensation 
received  by  the  acting  surveyoi-,  who,  when  Lord  Stanhope's  deputy,  was  allowed  by 
his  Lordship,  from  his  salary,  a  poundage  of  Is.  in  the  pound  on  monies  received, 
e.xcept  in  a  few  instances,  where  the  poundage  was  paid  by  the  lords  of  liberties  on 
receiving  [575]  their  fines,  in  respect  of  which  nothing  has  been  received  for  the  last 
eleven  years.  Thos.  Farkar, 

Acting  Surveyor  and  Receiver-General,  or  Deputy, 
for  twenty-two  years. 
Somerset  House,  10th  Nov.  1828. 

Upon  the  reading  of  this  report,  and  hearing  the  Solicitor-General  and  Mr.  Knight, 
of  counsel  for  Mr.  Frederick  Farrar,  and  Mr.  Jervis  and  Mr.  Wray,  of  counsel  for 
Mr.  Pain,  the  Court  were  of  opinion  that  the  appointment  of  the  former  should 
be  received  and  enrolled ;  which  was  enrolled  accordingly,  and  the  oath  of  office 
administered  in  the  usual  form. 


Exchequer  CHAivrBER  in  Equity. 

Thomas  Lewis  Fanshawe  v.  Thojias  Wallis  Brittain.  June  11th,  Nov.  22nd, 
1828. — Where  peas  grown  in  fields,  but  gathered  green,  were  gathered  by  women 
and  children  in  small  baskets  or  aprons,  and  from  those  emptied  into  .sacks,  each 
sack  being  computed  and  intended  to  contain  three  bushels  ;  and  when  the  sacks 
amounted  in  number  to  ten,  one  sack  was  set  out  for  the  tithe  ;  and  when  there 
were  not  ten,  each  sack  was  calculated  to  contain  three  bushels,  and  upon  that 
presumption  a  tenth  of  the  whole  was  measured  out  and  tendered  for  the  tithe  ; 
and,  if  there  were  a  surplus  over  ten  sacks,  the  surplus  was  measured  in  the  same 
manner: — Held,  that  this  was  a  good  mode  of  setting  out  the  tithe,  though  it 
was  objected  by  the  vicar,  that  the  peas  ought  not  to  be  put  into  sacks  till  the 
evening,  and  he  had  seen  the  whole  measured,  and  by  that  means  knew  that  he 
had  the  actual  tenth  ;  it  being,  however,  shewn  in  evidence,  that  it  was  the  usual 
mode  of  tithing  in  the  neighbourhood,  and  that  any  other  mode  would  greatly 
injure  the  peas,  as  exposure  to  sun  and  air  for  any  time  after  they  were  gathered, 
would  destroy  their  bloom  and  diminish  their  value  in  the  market ;  and  it  being 
also  shewn  in  evidence  that  the  sack  was  a  measure  of  three  bushels,  and  that 
the  occupier  gave  the  vicar  his  choice  of  sacks,  and  did  not  insist  upon  his  accept- 
ing the  sack  without  giving  him  an  opportunity  of  .seeing  and  measuring  the 
contents  of  any  of  the  sacks  he  chose. — The  incumbent  is  entitled  to  the  milk  of 
the  tenth  day,  morning  and  evening,  and  not  to  the  tenth  meal ;  and  the  milk 
of  the  whole  herd  of  cows  must  be  rendered  on  one  and  the  same  day. — The  tithe 
of  lambs  is  due  when  the  animals  are  dropped,  but  payable  when  they  are  able 
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to  live  without  their  dams :  and,  therefore,  where  the  occupier  removed  lambs 
out  of  the  palish  immediately  after  they  were  dropped  :— Held,  that  he  was 
liable  to  pay  for  the  value  when  fit  to  be  weaned.— It  is  easy  to  state  the  principle 
on  which  the  tithe  of  vegetables  in  a  garden,  gathered  for  the  consumption  of  a 
family,  is  to  be  rendered,  but  very  difficult  to  imagine  in  what  manner  the 
principle  is  to  be  applied  in  practice ;  and  therefore  requires  a  mutual  spirit  of 
accommodation  on  the  part  of  the  vicar  and  the  occupier. 

This  bill  was  filed,  in  1822,  by  the  vicar  of  Dagenham,  in  the  county  of  Essex,  for 
an  account  of  the  tithes  of  peas  gathered  green,  milk,  lambs,  fruit,  vegetables,  and 
garden  stuff,  since  Michaelmas,  1820.  The  bill  alleged,  that  the  tithes  in  some 
instances  had  not  been  set  out,  and  in  other  instances  had  been  improperly  and 
unduly  set  out ;  and  in  [576]  particular,  the  bill  charged  that,  on  the  24th  February, 
1821,  the  plaintifl'  received  from  the  defendant  a  notice,  to  the  ertect  following  ; — 

"East  Brookend,  February  24th,  1821. 

"  Mr.  Fanshawe, — I  give  you  notice  I  have  sent  those  four  cows  away,  and  have 
three  others  that  give  milk,  and  your  tithe  will  be  ready  on  Thursday  morning, 
March  1st;  and  the  turnips  will  be  ready  on  Monday  morning  at  seven  o'clock;  and 
likewise  some  cabbages  and  celery  in  the  garden." 

That  the  plaintirt's  brother  and  tithe-agent,  in  pursuance  of  such  notice,  attended 
the  defendant  in  his  garden  at  the  time  appointed  by  the  notice,  but  no  tithes  were 
set  out;  and  the  defendant,  being  asked  where  the  tithe  were  set  out,  replied  that 
there  were  three  cabbages  cut,  and  five  or  six  heads  of  celery  taken  up,  which  had 
been  carried  into  the  house,  and  that  the  tithe-agent  might  take  the  tithe  fi'om  what 
remained  in  the  garden  (that  is  to  say,  from  what  was  not  cut),  to  which  the  plaintiff's 
agent  replied,  that  he  had  no  right  so  to  do,  for  that  the  tithe  of  the  cabbages  and 
celery  must  be  set  out,  so  that  he  might  judge  whether  it  was  a  fair  tithe  ;  and  the 
defendant  said,  that  the  plaintiff's  agent  might  go  into  the  house,  and  see  what  had 
been  taken ;  to  which  plaintiff's  agent  further  replied,  that  that  was  an  improper 
mode  of  tithing,  and  left  the  defendant.  That,  prior  to  the  1st  Mai'ch,  1821,  being 
the  time  in  the  notice  appointed  for  tithing  the  defendant's  milk,  the  plaintiff  received 
from  the  defendant  another  notice,  to  the  purport  and  effect  following : — 

"East  Brookend,  February  28th,  1821. 

"  Mr.  Fanshawe, — I  give  you  notice  your  tithe  of  milk  will  be  ready  to  morrow 
morning  at  seven  o'clock,  and  likewise  some  cabbages." 

[577]  That  the  plaintiff"s  agent  attended  the  defendant  on  the  morning  of  the 
first  day  of  March,  according  to  such  notice,  and  found  the  whole  of  that  morning's 
milk  of  the  defendant's  cows  set  out  in  the  cow-house,  and  took  the  same  away  ;  and, 
at  six  o'clock  in  the  afternoon  of  the  same  day,  the  plaintift"s  agent  went  again  for 
the  evening's  milk,  but  was  told  by  the  defendant  when  he  got  to  the  cow-house  that 
no  milk  was  set  out,  as  it  was  the  tenth  meal's  milk  the  plaintiff  was  entitled  to  have ; 
nor  in  fact  was  any  set  out.  That  the  plaintiff's  agent  on  the  3rd  March,  received 
from  the  defendant  a  notice,  to  the  effect  following  : — 

"East  Brookend,  March  5,  1821. 
"  Mr.  Fanshawe,— I  give  you  notice  the  cabbages  will  be  ready  for  your  inspection 
on  Monday  morning  ten  o'clock,  and    likewise  the  milk    on    Tuesday  morning  six 
o'clock,  and  likewise  the  eggs." 

And  the  plaintiff's  agent  attended,  in  pursuance  of  the  last  mentioned  notice,  at 
the  time  appointed,  but  refused  to  receive  the  tithe  of  milk,  on  the  ground  that  it 
was  the  tenth  meal's  milk,  and  not  the  tenth  day's  milk,  that  was  set  out.  That,  on 
the  9th  March,  1821,  the  plaintifi's  agent  received  from  the  defendant  a  notice,  to 
the  effect  following  : — 

"East  Brookend,  March  9th,  1821. 
"  To  the  tithing  man  of  Dagenham.— Sir,— I  give  you  notice  that  your  tenth  day's 
milk,  from  the  time  you  take  it,  will  be  due  on  Sunday,  March  11th,  at  six  o'clock  in 
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the  morning,  and  six  in  the  evening;  and  likewise  some  vegetables  in  the  garden, 
to-morrow,  at  five  o'clock  in  the  afternoon." 

But  the  plaintiffs  agent  did  not  attend  in  pursuance  of  the  said  notice  as  respected 
the  milk,  because  the  defendant  did  not  on  the  said  11th  March  set  out  the  milk  of 
one  cow,  which  came  to  the  pail  on  the  8th  March,  1821,  [578]  together  with  the 
milk  of  the  remainder  of  his  herd  of  cows.  And  the  plaintift"  charged  that  the  whole 
tenth  day's  milk  of  the  defendant's  cows,  reckoning  from  the  1st  March,  when  the 
first  three  cows  came  to  pail,  ought  to  have  been  set  out  for  the  plaintifT,  and  that 
the  milk  of  the  cow  which  came  to  pail  on  the  8th  Maich  ought  to  have  been  set  out 
with  that  of  the  other  three  on  the  11th  March.  That,  a  few  days  afterwards,  there 
came  from  the  defendant  a  notice,  to  the  effect  following,  that  is  to  say  : — 

"East  Brookend,  March  17th,  1821. 

"To  the  tithing  man. — Sir, — I  give  you  notice  that  one  cow's  milk  is  due  on 
Sunday,  the  18th,  which  came  on  March  8th  ;  and  likewise  I  give  you  notice  I  shall 
want  to  collect  some  vegetables  in  the  garden  to-morrow,  by  eight  o'clock  in  the 
morning." 

And  plaintiff  charged  that  no  attention  was  paid  to  the  said  notice  as  regarded 
the  milk,  inasmuch  ;is  the  aforesaid  method  of  setting  out  the  tithe  of  milk  was 
contrary  to  law.  That,  shortly  afterwards,  two  several  notices  were  received  from  the 
defendant,  to  the  eH'ect  following,  the  first : — 

"East  Brookend,  March  24th,  1821. 

"To  the  tithing  man  of  Dagenham. — I  do  hereby  give  you  notice,  that  we  shall 
collect  some  vegetables  in  the  garden  to  morrow  morning  at  seven  o'clock,  and  your 
tithe  will  be  regularly  set  out ;  and  likewise  I  do  hereby  give  you  notice  that  the  tithe 
of  milk  of  one  cow  will  be  due  on  Wednesday,  the  2Sth  instant,  and  on  Saturday 
the  31st,  the  other  three  will  be  due,  which  will  be  regularly  set  out  every  tenth  day." 

And  the  other, — 

"East  Brookend,  April  6th,  1824. 

"To  the  tithing  man  of  Dagenham. — Sir,— I  do  here-[579]-by  give  you  notice  your 
tithe  of  one  cow's  milk  will  be  ready  to-morrow,  after  which  she  will  be  removed ;  and 
likewise  some  vegetables  in  the  garden  with  the  night's  milk." 

But  no  attention  was  paid  to  the  said  notice  as  regarded  the  milk.  That,  on  the 
21st  June,  1821,  a  notice  w;is  received  from  the  defendant,  to  the  effect  following : — 

"East  Brookend,  June  21st,  1821. 

"To  the  tithing  man  of  Dagenham. — Sir, — I  hereby  give  you  notice  that  your 
tithe  of  green  peas  will  be  ready  for  your  inspection  at  half-past  six  o'clock,  and 
likewise  the  gooseberries  in  the  garden." 

And,  in  consequence  of  such  notice,  plaintiff's  said  agent  attended  in  the  defendant's 
pea  field  at  the  time  appointed,  and  found  nine  sacks  of  peas,  and  another  sack 
containing  about  two  bushels,  gathered,  all  of  which  sacks  were  tied  up  except  one, 
which  was  untied  and  set  out  for  tithe.  And  the  plaintiff's  agent  took  this  .sack,  but 
stated  at  the  same  time  he  did  not  consider  it  a  proper  mode  of  tithing.  That,  on  the 
29th  or  30th  day  of  June,  upon  a  verbal  notice,  the  plaintili's  said  agent  attended  at 
the  defendant's  pea  field  to  receive  the  tithe  of  peas,  when  he  found  nine  sacks  and 
a  part  of  another  sack  of  peas  pickerl  and  sacked  before  he  came  into  the  field  ;  and  a 
portion  thereof  was  set  out  for  tithe,  which  was  in  the  piesence  of  plaintiff's  agent 
taken  out  of  one  of  the  sacks,  the  mouth  of  which  was  untied,  but  all  the  other  sacks 
were  tied  up  before  he  came  into  the  field  ;  and  plaintiff's  said  agent  observed  to  the 
defendant  that  it  was  an  improper  method  of  tithing,  and  he  refused  to  take  the  peas 
so  set  out  for  tithe.  That,  on  the  2nd  August,  1821,  plaintiff's  said  agent  attended 
at  the  defendant's  pea  field  in  pursuance  of  another  notice  from  the  defendant  of  tithing 
his  green  peas,  at  the  time  appointed  by  such  last-mentioned  notice  ;  [580]  and,  upon 
his  coming  into  the  field,  he  found  thirteen  sacks  and  part  of  another  sack  of  peas 
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gathered,  of  which  twelve  sacks  were  tied  up,  and  a  portion  of  peas  was,  in  the 
presence  of  the  plaintiff's  said  agent,  shot  from  the  said  two  sacks  and  thrown  upon 
the  ground,  as  tithe  ;  and  plaintiff's  agent  considered  this  an  improper  mode  of  tithing, 
and  refused  to  take  the  said  peas  so  set  out  for  tithe.  The  bill  then  charged,  that, 
upon  several  other  occasions,  in  pursuance  of  notice,  plaintiff's  agent  attended  to  tithe 
the  peas,  and  upon  all  those  occasions  found  the  defendant's  peas  put  into  sacks  and 
tied  up,  and  a  quantity  of  peas  left  for  the  tithe,  and  he  had  no  means  of  comparing 
either  the  quantity  or  quality  with  the  peas  tied  up  in  the  sacks,  and  accordingly 
refused  to  take  the  peas  so  set  out  for  tithes. 

On  another  occasion,  plaintiff's  agent  found  the  defendant's  peas  already  removed 
out  of  the  field,  and  a  portion  of  peas  left  for  the  tithe  upon  the  ground,  and  he  refused 
to  take  the  same. 

That  the  mode  of  tithing  peas  pursued  by  the  defendant  in  all  the  instances  before 
mentioned  was  improper  and  contrary  to  law ;  inasmuch  as  it  did  not  afford  plaintiff 
or  his  agent  an  opportunity  of  comparing  the  portion  of  peas  set  out  for  the  tithe  with 
the  other  nine  parts,  either  as  to  quantity  or  quality. 

That  the  usual  method  of  gathering  green  peas  in  the  part  of  the  country  in  which 
the  defendant's  farm  and  lands  were  situate,  was  as  follows,  (that  is  to  say)  the  same 
were  gathered  by  women  and  children  in  the  course  of  the  day,  and  in  the  evening, 
or  when  the  gathering  was  finished,  the  peas  were  measured  by  the  farmer  or  his 
servants  by  the  basket. 

That  the  tithe  of  such  peas  ought  to  be  set  out  when  they  were  so  measured,  and 
the  same  ought  to  be  put  into  heaps  of  equal  size,  and  every  tenth  heap  set  out  for 
the  tithe  thereof,  or  at  least  every  tenth  basket  thereof  ought  to  be  set  out  for  the 
tithe  thereof  as  they  were  measured,  [581]  but  which  last  mentioned  mode  of  tithing 
would,  as  the  plaintiff  charged,  be  an  indulgence  shewn  by  the  tithe-owner  to  the 
occupier  of  the  land. 

That,  on  the  4th  day  of  January,  1822,  a  notice  was  given  by  the  defendant,  to  the 
effect  following : — 

"January  4th,  1822. 

"  To  the  tithing  man  of  Dagenham. — I  hereby  give  you  notice  to  tithe  some  lambs 
as  I  intend  to  remove  them  to-morrow  morning  at  eight  o'clock." 

That  the  defendant,  at  the  time  of  giving  such  notice,  had  twentj'-three  lambs 
dropped  in  the  parish  of  Dagenham,  which  he  removed  out  of  the  parish  on  the  .5th 
day  of  January,  being  the  day  .subsequent  to  such  notice  ;  but,  instead  of  setting  out 
any  of  such  lambs  as  tithe,  he  tendered  to  the  plaintiff',  as  the  tithe  of  his  said  lambs, 
the  value  of  two  of  the  said  lambs  at  the  time  of  their  removal  out  of  the  parish,  at 
2s.  6d.  per  head,  which  the  plaintiff"  refused. 

That  such  lambs  were  not  titheable  till  such  time  as  they  could  be  weaned  and  hve 
without  their  dams,  on  the  same  food  as  their  dams ;  and  which  the  plaintiff  charged 
they  could  not  on  the  .said  -Sth  day  of  January,  nor  until  many  weeks  afterwards. 

That  such  lambs  were  of  much  greater  value  than  the  sum  of  2s.  Gd.,  when  old 
enough  to  be  weaned  and  live  without  their  dams,  on  the  same  food  as  their  dams. 

The  bill  prayed  an  account  and  satisfaction. 

The  defendant,  by  his  answer,  admitted  the  title  of  the  plaintiff'  as  vicar,  and  his 
right  to  the  small  tithes  of  the  parish  ;  he  also  admitted  his  own  occupation  of  lands, 
and  his  perception  of  titheable  matters.  That,  upon  coming  into  possession  of  his 
farm,  he  was  desirous  to  enter  into  a  composition  with  the  plaintiff  for  his  vicarial 
tithes,  but  the  plaintiff  and  the  defendant  could  not  agree  upon  the  sum.  The  defen- 
dant admitted  the  notice  of  the  24th  [582]  February,  1821,  and  that,  on  the  day 
appointed  by  such  notice,  the  defendant  had  measured  the  celery  with  a  foot  measure, 
leaving  every  tenth  foot  to  be  drawn  for  tithe  ;  that,  the  plaintift''s  agent  having 
observed  that  it  was  an  improper  method,  the  defendant  inquired  whether  the 
plaintiff's  agent  would  like  to  have  every  tenth  head,  and  the  agent  having  answered 
in  the  affirmative,  the  defendant  said,  then  take  it,  and  defendant  afterwards  drew 
every  tenth  head,  and  set  out  the  same  for  tithe,  which  tenth  head  was  then  and  in 
some  other  instances  taken  by  the  plaintiffs  agent,  and  in  some  instances  left  to  rot  on 
the  ground.  The  defendant  did  not  expressly  deny  the  general  charges  in  the  bill  with 
respect  to  the  tithes  of  vegetables  and  garden  stuff,  but  contended  that  he  had  set  out 
the  same  in  the  best  manner  he  could,  regard  being  had  to  their  trifling  nature.     The 
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defendant  admitted  the  notice  of  the  setting  out  of  the  tithe  of  milk  on  the  1st  March, 
and  that  he  only  set  out  the  morning's  milk,  under  an  impression  that  the  tenth  meal's 
milk  meant  the  tenth  milking,  and  the  cows  having  then  in  fact  onh'  been  milked  five 
days.  The  defendant  admitted  the  other  notices  given  by  him,  and  that,  so  far  as 
concerned  the  tithe  of  milk,  the  plaintift'  did  not  attend  to  them ;  and  that  the  defen- 
dant having  asked  the  reason  why  the  plaintilf's  agent  would  not  take  the  tithe  of 
milk,  such  agent  refused  to  explain  the  reason  ;  but  defendant  being  subsequently 
advised  that  the  plaintiff  was  entitled  to  the  tenth  meal's  milk,  he,  on  the  10th  March, 
gave  notice  to  the  plaintitl'  that  the  same  would  be  set  out  accordingly.  The  defen- 
dant then  admitted  the  setting  out  of  the  tithe  of  milk  in  the  manner  mentioned  in 
the  bill.  The  defendant  stated  that,  being  desirous  to  set  out  the  tithes  legally  and 
properly,  the  defendant,  on  the  21st  March,  1821,  wrote  and  sent  the  following 
letter : — 

"To  the  tithing  man  of  Dagenham. — Sir, — As  you  have  not  thought  proper  to 
take  your  tithe  of  milk  to-day,  [583]  (I  should  be  very  glad  to  know  the  reason), 
according  to  the  notice  given  on  the  11th  March  ;  if  you  do  not  think  it  the  proper 
way  to  set  it  out,  I  should  feel  obliged  to  you  to  let  me  know  how  you  would  have  it." 

To  which  letter,  the  defendant,  on  the  2.3rd  March,  received  from  the  plaintiff  an 
answer  to  the  following  effect : 

"Sir, — I  cannot  comply  with  the  request  in  your  notice  dated  the  21st  instant. 
I  should  think  your  best  method  would  be  to  consult  some  eminent  solicitor  on  the 
subject." 

The  defendant  admitted  the  setting  out  of  the  tithe  of  milk  according  to  the 
several  notices  given  by  him,  and  that  to  some  of  such  notices  no  attention  was  paid  ; 
but,  with  respect  to  others,  the  tithe  agent  attended,  and  refused  to  take  the  tithe, 
without  assigning  any  reason.  The  defendant  then  stated  that,  in  Dagenham  and 
the  neighbouring  parishes,  peas  grown  in  fields  were  gathered  into  baskets  by  women 
and  children,  who  either  emptied  their  baskets  into  bushel  measures,  three  of  which 
measures  were  put  into  each  sack,  or  else  at  once  into  the  sack,  each  sack  being  com- 
puted and  intended  to  hold  three  bushels  ;  and  the  peas  so  put  into  .sacks  were  after- 
wards sold  at  the  public  market  by  the  sack ;  and  that  the  mode  of  tithing  the  peas 
was  after  the  same  had  been  sacked,  by  the  vicar's  taking  every  tenth  sack,  or  every 
tenth  bushel  or  basket  of  the  quantity  of  peas  so  gathered,  if  more  or  less  than  a 
decimal  number  of  sacks  had  been  gathered.  The  defendant  admitted  the  setting  out 
of  the  tithes  of  peas  in  the  manner  stated  in  the  bill,  but  contended  that  the  plaintiff's 
agent  had  every  means  of  comparing  the  peas  left  for  tithe,  both  as  to  quantity  and 
quality,  with  the  peas  tied  up  in  the  sacks,  and  was  usually  in  the  field  when  the  peas 

I  were  gathered  and  measured.  And,  in  particular,  the  defeud-[584]-ant  stated  that, 
on  the  2-lth  August,  1821,  the  plaintiff's  agent  attended  in  the  pea  field  in  consequence 

I  of  a  notice,  and  assisted  in  measuring  and  tithing  the  peas.     But  defendant  admitted 

jthat,  when  the  plaintiff's  agent  came  into  the  field,  he  found  the  defendant's  peas 
removed  about  ten  yards  out  of  the  field  into  the  shade,  to  preserve  them  from  a 
powerful  sun  by  which  they  would  have  been  spoiled  ;  and  that,  though  the  plaintiff's 
agent  had  assisted  in  measuring  the  peas,  and  had  not  objected  to  the  mode  of  tithing, 
he  refused  to  take  the  tithes  because  the  peas  had  been  so  removed.     The  defendant 

1  insisted  that  the  mode  pursued  by  him  was  according  to  the  custom  of  that  and  the 
adjoining  parishes  ;  that  there  could  be  no  inducement  to  put  more  into  one  sack  than 
another,  and  the  plaintiff's  agent  had  been  told  to  choose  his  own  sacks  ;  that  it  was 
impossible  to  leave  the  peas  on  the  ground  among  the  haulm  and  stacks  ;  that  it  was 
impracticable  to  find  measures  to  hold  the  quantities  of  peas  which  were  usually 
gathered  in  one  time  ;  and  that,  if  the  same  were  left  in  large  heaps  upon  the  ground 
and  exposed  to  the  sun,  they  would  very  soon  become  heated  and  spoiled  ;  and  that 
peas  gathered  in  the  morning  and  left  in  heaps  until  night  would  not  be  saleable. 
That,  in  the  evening,  when  the  gathering  was  finished,  the  peas  were  not  measured 
I  by  the  farmer  or  his  servants  by  the  bushel,  as  in  the  bill  alleged,  but  were  put  into 
sacks  as  measured  from  the  gathering,  and  in  the  evening  shaken  down,  and  the  sacks, 
if  not  full,  filled  up. 

The  defendant  admitted  the  notice  with  respect  to  the  lambs,  the  defendant  being 
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obliged  to  remove  them,  because  he  had  no  more  food  in  the  parish  for  the  ewes. 
That,  the  lamb.s  not  being  old  enough  to  live  without  their  mothers,  he  could  not  set 
out  the  tithe,  but  tendered  to  the  plaintiff  five  shillings,  as  the  tenth  part  of  the  value 
of  the  twenty-three  lambs  at  the  time  of  their  removal  from  the  parish  ;  however,  the 
defendant  previously  offered  the  tithe-agent  two  of  such  lambs,  but  which  he  refused 
to  [585]  take  ;  the  defendant  submitted  that  the  plaintiff  was  not  entitled  to  the  tithe 
of  the  lambs  when  old  enough  to  live  without  their  dams,  on  the  same  food  as  the 
dams,  because  the  Iambs  vcere  chief!}'  reared  in  another  parish. 

Witnesses  were  e.xamined  on  both  sides. 

The  plaintifl'  proved,  by  parol  testimony,  that  peas  gathered  green,  whether  grown 
in  gardens  or  in  fields,  were  considered  small  tithes,  and  had  always  been  rendered  as 
such  to  the  vicar.  The  plaintifl'  also  proved  the  several  notices  from  the  defendant 
of  setting  out  his  tithes,  and  examined  his  tithe-agent,  who  proved  the  manner  in 
which  the  tithes  had  been  set  out,  to  be,  with  some  slight  exceptions,  according  to 
the  allegations  in  the  bill.  The  plaintitt'  likewise  examined  a  farming  labourer  with 
respect  to  the  mode  of  gathering  pea.s,  who  deposed  that  the  usual  mode  of  gathering 
peas  in  Dagenham  and  the  neighbouring  parishes  was,  to  employ  women  and  children, 
who  placed  what  they  gathered  into  a  sack  ;  that,  in  the  evening,  if  the  farmer  or 
bailifl"  was  satisfied  with  the  sacks,  and  found  them  full,  he  paid  the  gatherers  without 
measuring  the  peas,  but  if  any  sack  was  not  full,  or  the  farmer  or  his  bailiff  was  not 
satisfied,  then  the  whole  contents  of  the  sack  were  emptied  out  and  measured  into 
bushels,  for  the  purpose  of  ascertaining  what  was  clue  for  the  gathering ;  and  that  it 
was  usual  to  give  notice  to  the  tithing-man  to  attend  in  the  evening  to  take  the  tithe, 
but  the  witness  did  not  know  that  it  was  usual  to  measure  the  whole  quantity  of  peas 
gathered  in  the  presence  of  such  tithing-man:  that,  in  the  years  1821  and  LS22, 
the  witness  was  in  the  service  of  the  defendant,  whose  peas  were  gathered  in  the 
manner  before  described  by  the  witness,  and  the  tenth  sack  was  set  apart  for  the 
plaintiff,  as  the  vicar ;  that  the  tithing-man  did  not  usually  see  the  peas  measured, 
although,  in  one  instance,  to  the  best  of  the  witness's  recollection,  he  desired  to  have 
it  done,  and  the  request  was  complied  with. 

[586]  The  defendant  examined  several  of  his  farming  labourers,  who  deposed  to 
its  being  usual  for  occupiers  of  lands  in  the  parish,  to  gather  peas  by  women  and 
children,  who  picked  them  into  baskets,  aprons,  &c.,  from  which  they  emptied  them 
into  sacks  of  about  three  bushels  each  ;  and  that  the  usual  and  customary  mode  of 
setting  out  the  tithe  in  kind  was,  by  every  tenth  sack  of  such  peas,  and,  if  there 
should  be  any  excess  beyond  an  equal  tenth  part  of  sacks,  then  by  setting  out  an 
equal  tenth  part  of  such  excess  or  odd  measure,  as  and  for  the  tithe  of  such  excess  ; 
that,  on  sixteen  or  eighteen  occasions,  in  the  year  1821,  peas  were  gathered  on  the 
defendant's  lands,  and  the  defendant,  on  all  such  occasions,  set  out  the  tithe  for  the 
plaintiff,  and  on  each  of  such  occasions  the  peas  were  gathered,  and  the  tithe  set  out, 
in  the  manner  before  described  by  the  witness.  The  witnesses  then  deposed  to  the 
plaintiff's  tithe-agent  having  on  some  occasions  taken  the  tithes,  but  having  in  other 
nistances  refused  to  take  the  same ;  and  that,  on  such  latter  occasions,  the  tithe-agent 
was  accustomed  to  state  that  the  mode  of  setting  out  the  tithe  was  improper  and 
illegal,  upon  which  the  defendant  would  ask  in  what  way  the  tithe-agent  would  wish 
the  tithe  to  be  set  out,  and  tell  him  that  he  might  pick  out  such  of  'the  sacks  as  he 
thought  fit  for  the  tithe,  but  that  the  tithe  agent  never  gave  any  answer  thereto. 
The  witnesses  also  deposed  to  the  facts,  with  respect  to  the  tithes  o"f  milk  and  lambs, 
stated  in  the  answer  of  the  defendant,  to  which,  being  clearly  illegal,  it  is  unnecessary 
to  refer  at  greater  length.  The  defendant  also  examined  some  salesmen  and  other 
persons,  who,  after  deposing  to  the  custom  with  respect  to  the  gathering  of  peas,  as 
stated  by  the  other  witnesses,  also  deposed  that,  if  the  peas  first  gathered  were  shot, 
and  not  sacked  till  some  hours  afterwards,  the  effect  would  be  to  injure  them  very 
materially  by  dirting  them,  and  by  causing  them  to  lose  their  bloom  and  to  ferment, 
and  thereby  to  give  them  the  appearance  of  stale  [587]  peas,  and  prejudice  the  sale 
thereof  in  the  market,  to  the  amount,  at  the  least,  of  one  shilling  a  bushel  if  sent  to 
niarket  in  bushel  baskets,  or  to  the  amount  of  two  shillings  a  sack  if  sent  to  market 
in  sacks,  the  value  of  each  bushel  varying,  according  to  the  season,  from  2s.  6d.  to  4s., 
or  thereabouts. 

Mr.  Boteler,  and  Mr.  W.  Brougham,  for  the  plaintiff.     With  respect  to  the  tithe 
ot  milk,  the  plaintiff  is  clearly  entitled  to  the  tenth  meal,  morning  and  evening,  of 
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the  whole  herd,  there  being  no  custom  to  the  contrary  pleaded  in  this  case.(o)  There 
is  no  dispute  respecting  the  tithe  of  milk  after  the  7th  of  April,  1821,  but  for  the 
previous  time  the  plaiudffis  entitled  to  a  decree.  With  regard  to  the  tithe  of  lambs, 
admitting,  as  the  plaintiff  does,  the  necessity  for  removing  them  out  of  the  parish, 
still  the  vicar  was  not  bound  to  take  the  value  at  the  time  when  the  defendant  removed 
them :  the  defendant  was  bound  to  keep  the  tithe  lambs,  until  they  were  old  enough 
to  be  taken  from  the  dams,  or  to  pay  a  composition  equal  to  their  value  at  that  period. 
Croft's  case  (3  Burn's  F..  L.  456;  Kayn.  160;  1  Eagle  &  Yonnge,  776).  In  Bearblock 
V.  Tyler,  a  case  before  Sir  Thomas  Plumer  (Jacob,  560),  and  which  arose  in  the 
adjoining  parish  of  Hornchurch,  this  question  was  discussed  with  respect  to  the  tithe 
of  calves,  and  an  issue  was  directed,  on  the  trial  of  which  the  Jury  found  the  tithes  to 
have  been  properly  set  out.  Sir  Thomas  Plumer,  in  the  first  instance,  directed  a  new 
trial,  but,  afterwards,  expressed  his  opinion  that  it  would  be  better  to  make  it  a  special 
case  for  the  opinion  of  the  Court  of  Common  Pleas.  The  occupiers  finding  the  opinion 
of  Sir  Thomas  Plumer  as  to  the  tithing  calves  against  them,  would  not  take  a  case, 
but  submitted  to  account.  One  of  the  defendant's  own  witnesses,  in  the  [588]  present 
case,  proves  that  where  lambs  are  taken  in  this  way,  6d.  each  is  paid,  and  not  two 
lambs,  or  2s.  6d. 

The  mode  of  tithing  peas  does  not  give  the  owner  an  opportunity  of  seeing  that 
the  tithe  is  fairly  set  out,  and  is  liable  to  fraud  with  respect  to  the  measure,  and 
also  because  good  peas  may  be  mixed  with  those  which  are  old  or  stale.  The  smallness 
of  the  demand  will  not  prejudice  the  plaintiff.  In  fFard  v.  Stringer,  before  Sir  John 
Leach,  when  Vice-Chancellor,  not  yet  reported,  the  parson  failed  in  est;iblishing  his 
claim  to  nearly  all  the  tithes  demanded  by  him ;  but  the  Vice-Chancellor  said,  "  If 
the  value  be  only  a  shilling,  the  plaintiff  has  a  right  to  come  here,  and  I  will  make  a 
decree,  with  costs."  The  following  cases  were  cited  on  the  part  of  the  plaintiff, 
Boiuwth  V.  Limhrick  (4  Wood,  24 ;  7  Bro.  P.  C.  Toml.  edit.  57  ;  liayn.  809,  9.34 ; 
2  Eagle  &  Younge,  310;  Gwill.  1101),  Tenmrd  v.  Stubbing  (3  Anstr.  640;  2  Eagle  & 
Younge,  425  ;  Gwill.  1438),  Franklin  v.  Gooch  (3  Anstr.  682  ;  2  Eagle  &  Younge,  426  ; 
Gwill.  1441),  and  HalUwell  v.  Trappes  (2  Taunt.  55  ;  2  Eagle  &  Younge,  572). 

Mr.  Clarke,  and  Mr.  Ellison,  for  the  defendant.  The  plaintiti's  conduct  has  been 
most  vexatious,  with  a  view  of  driving  the  defendant  into  the  same  composition  as 
had  been  paid  for  the  defendant's  farm  before  his  occupation,  but  which  the  deprecia- 
tion of  property  had  rendered  excessive.  The  plaintiff  ought  to  have  applied  to  a 
magistrate.  No  suit  was  ever  instituted  for  so  small  an  amount  as  the  present. 
Admitting  the  milk  to  have  been  improperly  set  out  during  a  short  period,  the  value 
is  too  inconsiderable  to  be  mentioned.  We  do  not  dispute  the  plaintiff's  right  to  the 
tithe  :  no  question,  therefore,  arises  upon  the  matter  of  right.  In  Bevun  v.  ll^illiams 
(1  Wood,  350  ;  1  Eagle  &  Younge,  613  ;  S.  C.  nomine  Griffiths  v.  IVilliams,  Gwill.  549), 
where  [589]  the  defendant  had  accounted  for  all  his  tithes,  except  six  calves,  for 
which,  by  custom,  only  a  halfpenny  each  was  due,  the  Court  declared  the  bill  to  be 
vexatious,  and  dismissed  it  with  good  costs.  At  a  very  early  period,  the  Court  of 
Chancery  laid  down,  as  a  rule,  that  it  would  not  entertain  a  suit  under  101  in  value, 
or  40s.  per  annum  in  lands,  except  in  cases  of  charity  (1  Eq.  C.  Ab.  75).  If  the  suit 
be  beneath  the  dignity  of  the  Court,  as  for  a  sum  under  101.,  it  will  be  dismissed  at 
the  hearing.  Owens  v.  Smith  (Comyns,  715  ;  see  also  Bunb.  17).  In  Brace  v.  Taylor 
(2  Atk.  253),  Lord  Hardwicke  mentioned  with  approbation  Lord  Harcourt's  having 
dismissed  a  bill  for  tithes  of  the  value  of  51.,  though  it  was  clearly  admitted  that  some 
tithes  were  due. 

Mr.  Boteler,  in  reply.  The  circumstance  of  the  defendant  being  the  only  occupier 
who  disputes  the  vicar's  right,  is  a  sufficient  answer  to  the  charge  of  vexation  against 
the  vicar.  The  mode  of  setting  out  the  tithes  being  disputed,  a  magistrate  had  no 
power  to  interfere.  The  rule  with  respect  to  smallness  of  value  does  not  apply  to 
tithes.  No  doubt  can  arise  as  to  the  tithe  of  lambs,  for  it  is  settled  that  the  right  to 
tithe  of  lambs  accrues  when  they  are  dropped,  but  that  the  tithe  cannot  be  set  out  or 
taken  until  they  have  arrived  at  a  proper  age  to  be  weaned.  Welch  v.  Uppill 
(3  Moore,  331  ;  'l  Brod.  &  B.  84  ;  3  Eagle  &  Younge,  963). 
Nov.  12th. — The  case  stood  over  for  judgment. 

(a)  Uulchins   v.  Full,  3   Wood,    155;  7   Bro.  P.   C.  Toml.   edit.  78;  2  Eagle  & 
Y'^ounge,  344. 
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Lord  Chief  Baron.  This  is  a  bill  exhibited  by  the  vicar  of  Dagenbam,  praying 
an  account  of  the  tithes  mentioned  in  the  pleadings  from  Michaelmas,  1820. 

The  tithes  mentioned  are  all  small  tithes,  among  which  he  appeai-s  to  include  the 
tithe  of  peas  grown  in  fields,  but  gathered  green  by  the  hand.  Besides  peas,  there 
are  [590]  particularly  pointed  out  the  tithe  of  lambs,  the  tithe  of  milk,  and  the  tithe 
of  garden-stufl'  or  vegetables  grown  in  gardens. 

The  controvers}%  as  collected  from  the  record,  arises  chiefly  on  the  modes  of 
tithing.  Even  with  respect  to  peas,  no  point  is  made  by  the  defendant  in  bar  of  the 
plaintiti's  right  to  receive  them.  The  plaintiff  states  his  title,  and  avers  as  a  fact  that 
he  has  received  the  tithes.  The  defendant's  answer  establishes  that  tithes  have  been 
rendered  to  the  plaintiff,  and  does  not  insist  upon  a  title  in  any  other  person.  I 
have,  therefore,  nothing  to  consider  in  this  case,  except  what  is  the  proper  mode  of 
tithing  of  the  articles  in  question. 

The  truth  of  the  case  appears  to  be,  that  the  parties,  not  having  been  able  to  agree 
on  the  amount  of  a  composition  to  be  paid  for  the  whole  farm,  and  having  in  conse- 
quence a  multitude  of  small  transactions  with  each  other,  which  would  require  much 
good  humour  and  a  great  spirit  of  conciliation  to  settle  amicably,  have  both  of  ihem, 
as  it  seems  to  me,  brought  to  the  adjustment  of  their  rights  a  spirit  directly  the 
reverse  of  what  was  requisite.  The  interposition  of  a  common  friend,  who  would 
have  told  them  what  annual  sum  would  be  a  reasonable  compensation  for  the  tithes  of 
the  whole  farm,  with  some  temper  and  moderation  on  their  parts,  would  probably 
have  saved  each  of  them  much  expense,  trouble,  and  vexation.  But  the  cause  is  now 
here,  and  it  is  incumbent  upon  me  to  dispose  of  the  points  that  arise  in  it.  These 
points  respect  the  produce  of  the  garden,  the  mode  of  tithing  milk,  the  mode  of 
tithing  peas  grown  in  fields  and  plucked  green  by  the  hand,  and  the  tithe  of  lambs. 

It  is  easy  to  state  the  principle  on  which  the  tithe  of  vegetables  in  a  garden, 
gathered  for  the  consumption  of  a  family,  is  to  be  rendered,  but  very  difficult  to 
imagine  in  what  maimer  the  principle  is  to  be  applied  in  practice.  Notices  have  been 
given  to  the  vicar  to  come  and  take  his  [591]  tithe,  and  then  he  has  found  it  in  the 
ground  measured  out  for  him,  and  been  desired  to  draw  it :  at  other  times  he  has 
found  a  few  heads  of  celery  carried  into  the  house,  and  the  tenth  left  for  him,  either 
in  the  ground  or  upon  it.  It  is  clear  that  all  this  is  inaccurate,  and  that  I  have  no 
other  course  to  take,  but  to  refer  it  to  the  Master  to  ascertain  the  value  of  the  tithes. 
I  cannot  entirely  excuse  either  party  on  this  subject,  and  therefore  I  will  reserve  the 
consideration  of  costs,  as  to  this  part  or  the  suit,  until  after  the  Master's  report. 
There  is  certainly  no  division  of  the  cause  in  which  a  spirit  of  conciliation  will  be 
more  useful  to  both  parties  than  in  this. 

What  happened  respecting  the  milk  was  this  :  The  defendant  had  three  cows, 
which  came  into  milk  on  the  10th  of  February,  1821,  and  one  more  came  to  the  pail 
on  the  8th  of  March  following.  At  first  he  adopted  an  opinion,  that  the  incumbent's 
right  was  to  the  tenth  meal.  Having  given  notice,  the  tithing-man  came  in  the 
morning  and  received  the  tithe  set  out  for  him.  He  returned  "^in  due  time  for  the 
evening's  milk,  but  none  was  set  out,  the  defendant  acting  at  that  time  on  the  mis- 
taken notion  that  what  he  was  bound  to  render  was,  the  milk  of  the  tenth  meal,  and 
not  the  milk  of  the  tenth  day.  This  notion  he  appears  to  have  corrected  afterwards, 
but  he  fell  into  another  error,  on  which  he  insisted  to  the  end,  and  that  was.  that  the 
tithe  for  each  cow  was  to  be  rendered  on  the  tenth  day  on  which  it  came  to  the  pail. 
This  is  contrary  to  the  established  rule,  which  requires  that  the  milk  of  the  whole 
herd  shall  be  taken  on  one  and  the  same  day.  I  take  this  to  have  been  settled  in 
1 1 80,  in  the  case  of  Hukhings  v.  Full,  first  in  this  Court,  and  then  upon  appeal  in  the 
House  of  Lords  (3  Wood,  155  ;  7  Bro.  P.  C.  Toml.  edit.  78 ;  2  Eagle  &  Younge,  344). 
The  defendant  has  always  insisted  that  the  plaintiff  should  take  the  milk  of  the  three 
C0W.S  on  one  day,  and  the  milk  of  the  [592]  fourth,  which  came  first  to  the  pail  on  the 
8th  March,  on  a  different  day,  computed  from  the  8th  March.  The  plaintiff  refused 
to  take  the  tithe  of  milk  in  that  manner;  it  is  not  the  rule.  Such  a  rule  would  be 
attended  with  the  utmost  inconvenience.  I  must,  therefore,  refer  it  to  the  Master  to 
take  the  account  of  the  tithe  of  milk  according  to  the  praver  of  the  bill,  and  the 
defendant  must  pay  to  the  plaintiff  the  costs  of  so  much  of  the  suit  as  relates  to  that 
subject. 

I  have  stated  that  the  plaintiff's  right  to  the  tithe  of  peas  is  not  questioned.     The 
dispute  IS  about  the  mode  of  tithing.     The  peas  are  gathered  by  women  and  children, 
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in  small  baskets,  or  in  their  aprons,  and  from  thence  put  into  sacks  ;  when  there  are 
ten  sacks,  the  tenth  is  miirked  for  the  tithe  ;  when  there  are  not  ten,  it  is  calculated 
that  each  sack  contains  three  bushels,  and,  upon  that  calculation,  a  tenth  of  the  whole 
is  measured  out  and  tendered  for  the  tithe  :  if  there  be  a  surplus  over  ten,  the  surplus 
is  measured  in  the  same  way.  The  plaintiff"  says,  that  all  this  is  erroneous,  and  that 
the  peas  ought  not  to  be  put  into  sacks  at  all,  till  the  evening,  and  till  he  has  seen  the 
whole  measured,  and  knows,  by  that  means,  that  the  actual  tenth  has  been  oflered  to 
him.  In  reply,  the  defendant  says,  that,  when  the  plaintiffs  agent  objected  that  the 
ten  sacks  set  out  did  not  contain  a  due  quantity,  they  told  him  to  take  whichever  he 
pleased.  To  the  proposition  that  it  is  objectionable  to  put  them  into  sacks  at  all,  till 
they  have  been  measured  in  the  presence  of  the  plaintiff's  agent,  he  says,  that  this  is 
the  usual  mode  of  tithing  in  the  neighbouring  parishes  ;  that  any  other  mode  would 
greatly  injure  the  commodity  ;  that  exposure  to  the  sun  and  air,  for  any  length  of 
time  after  they  are  gathered,  would  destroy  the  bloom  and  diminish  the  value  in  the 
market ;  and  that  a  sack  is  a  measure,  as  it  contains  exactly  three  bushels.  The 
weight  of  the  evidence  appears  to  me  to  be  in  favour  of  this  statement.  It  further 
appears  to  me,  from  the  evidence,  that,  although  [593]  the  plaintiff's  agent  refused  to 
accept  the  tithe  of  the  peas  because  they  were  put  into  sacks,  he  never  would  con- 
descend to  state  how  he  would  have  them  preserved  until  he  came  in  the  evening,  but 
contented  himself  with  objecting  to  what  was  done. 

As  to  the  mode  of  tithing  peas  under  the  same  circumstances,  I  find  very  little 
authority.  It  seems  clear  that  it  must  be  by  measure.  I  can  see  no  objection  to  a 
three  bushel  sack  as  a  measure,  it  being  understood  that  the  tithe-owner,  if  he  demands 
it,  shall  be  at  liberty  to  have  the  sacks  opened,  and  see  their  contents  measured. 
This  appears  to  be  a  mode  of  proceeding  agreeable  to  principle,  to  analogy,  and  con- 
sistent with  what  the  bulk  of  the  evidence  states  to  be  the  most  convenient  to  the 
farmer,  and  without  any  danger  to  the  tithe-owner.  I  should  have  been  of  a  different 
opinion,  if  the  farmer  had  insisted  upon  the  incumbent  accepting  the  sack  without 
affording  him  an  opportunity  of  seeing  and  measuring  the  contents  of  the  whole  of 
them  if  he  chose.  The  impression  which  the  evidence  has  made  upon  my  mind  is, 
that  this  was  what  the  plaintiff's  agents  neither  asked  nor  wished  for.  They  appear 
to  have  sullenly  refused  to  accept  the  tithe,  without  explaining  what  in  their  opinion 
ought  to  have  been  done,  and  without  even  on  the  record  averring,  much  less  proving, 
that,  if  they  had  accepted  what  w,is  offered,  the  incumbent  would  have  been  injured 
to  the  extent  of  one  farthing.  While  the  defendant  proves  that,  if  he  had  adopted 
the  only  other  alternative  which  can  be  suggested,  that  of  leaving  the  produce  exposed 
to  the  sun  and  air  until  the  evening,  it  would  have  been  considerably  injured.  I  think 
I  shall  do  most  justice  in  this  case,  by  refusing  an  account,  and  directing  the  plaintiff 
to  pay  the  costs  of  this  part  of  the  suit. 

There  remains  the  question  as  to  the  tithe  of  lambs.  Here,  I  am  of  opinion  that 
the  defendant  has  been  mist;iken.  Though  the  tithe  is  due  when  they  are  dropped, 
[594]  the  plaintiff  is  not  bound  to  accept  them  till  they  aie  fit  to  be  weaned.  The 
incumbent  is  not  bound  to  accept  a  money  compensation,  because  the  farmer  removes 
them  before  that  period  arrives.  I  am  not  satisfied  with  the  evidence,  that  he  had 
no  means  of  maintaining  his  ewes  upon  the  farm  ;  and  it  does  not  appear  whether  he 
meant  to  make  this  representation  as  to  the  two  only,  or  to  the  whole  twenty-three. 
So  that,  even  if  the  excuse  were  valid,  it  is  not  made  out  with  that  distinctness  which 
such  an  excuse  requires.  But,  if  made  out,  it  would  not  be  valid.  The  right  to  the 
tithe  accrues  when  the  lambs  are  dropped  ;  and  the  farmer  is  bound  to  keep  them, 
for  the  benefit  of  the  clergyman,  till  the  time  when  they  may  be  capable  of  living 
without  their  dam.     As  to  this,  therefore,  the  plaintiff  must  have  a  decree  with  costs. 

Philip  Strong,  Chrk— Plaintiff;  John  Denchfield,  Augu.stus  Liner,  and  Molly 
LVCAS— Defendants.  Exch.  Ch.  in  Eq.  May  8th,  June  10th,  Nov.  18th,  1828. — 
Issue  directed  to  try  a  modus  of  371.  a-year,  payable  half-yearly,  alleged  to  be 
payable  in  lieu  and  satisfaction  of  all  the  vicarial  tithes  of  certain  farms,  consti- 
tuting a  paiticular  hamlet  within  the  parish,  notwithstanding  the  presumptive 
rankness  of  the  modus,  and  though  it  appeared  from  ancient  documents  that  the 
whole  of  the  lands  in  the  parish,  at  a  date  long  subsequent  to  the  time  of  legal 
memory,  were  of  less  annual  value  than  the  sum  pleaded  as  a  modus,  and  not- 
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withstanding  there  was  no  evidence  of  any  payment  of  tithes :  the  validity 
of  the  ancient  documents,  and  their  application  to  the  subject  being  however 
questioned,  and  a  great  deal  of  parol  testimony  being  adduced  in  support  of  the 
modus,  uncontradicted  by  any  parol  evidence  to  the  contrary. 

The  bill  was  filed  in  Hilary  Term,  1826,  by  the  vicar  of  Ashton  Abbotts,  in  the 
county  of  Bucks,  claiming  to  be  entitled,  by  endowment,  usage,  or  otherwise,  to  all 
tithes,  except  those  of  corn  and  grain,  arising  within  the  parish  of  Aston  Abbotts, 
against  the  defendants,  as  occupiers  of  lands  in  the  hamlet  of  Burston,  within  the 
parish,  for  an  account  and  satisfaction  of  the  tithes  of  hay,  grass,  clover,  and  other 
artificial  gi'asses,  wool,  lambs,  calves,  milk,  foals,  pigs,  agistment,  poultry,  eggs,  honey, 
and  garden-stuft",  from  the  year  182.3. 

[595]  The  defendants,  by  their  joint  answer,  admitted  the  plaintiff  to  be  vicar, 
but  said  they  were  unable  to  set  forth  whether  he  was  entitled,  by  endowment,  usage, 
or  otherwise,  to  all  the  tithes  whatsoever,  except  only  the  tithes  of  corn  and  grain, 
arising,  growing,  renewing,  or  increasing  within  the  parish  of  Aston  Abbotts,  and  the 
titheable  places  thereof,  or  to  what  tithes  in  particular  he  was  entitled  within  the 
parish,  in  respect  of  the  vicarage,  except  as  thereinafter  mentioned.  They  admitted 
the  hamlet  of  Burston  to  be  within  the  parish,  and  that  it  consisted  of  upwards  of 
seven  hundred  acres  of  land.  The  defendants  admitted  their  occupation  of  lands  in 
the  hamlet,  and  their  perception  of  titheable  matters,  but  denied  that  the  tithes  of 
such  matters  or  any  of  them  ought  to  have  been  paid  to  the  plaintiff,  .save  as  therein- 
after mentioned.  The  defendants  set  forth  the  descriptions  and  quantities  of  their 
respective  farms,  and  the  names  of  the  closes  of  land  of  which  they  respectively 
consisted,  and  which  farms,  as  the  defendants  alleged,  comprised  the  whole  of  the 
hamlet  of  Burston,  and  were  bounded  by  the  remaining  part  of  the  parish  of  Aston 
Abbotts,  and  by  the  other  pai'ishes  in  the  answer  mentioned.  The  defendants  then 
alleged,  that  there  was  payable  and  paid,  and  of  right  ought  to  be  paid,  by  the 
occupiers  for  the  time  being  of  the  said  farms  and  lands  of  the  defendants,  to  the 
vicai'  of  the  parish  of  Aston  Abbotts  for  the  time  being,  by  even  equal  half-yearly 
payments,  at  Lady  Day  and  Michaelmas,  in  every  yeai',  or  as  soon  afterwards  as 
demanded,  the  yearly  simi  of  371.,  as  a  modus  or  immemorial  customary  payment  for 
and  in  lieu  and  full  satisfaction  of  all  and  singular  the  tithes  belonging  to  the  vicarage 
of  the  said  parish,  yearly  arising,  growing,  renewing,  and  increasing,  in  and  upon 
the  said  farms  and  lands.  That  they  believed  that  the  said  modus  or  immemorial 
customary  payment  covered  the  whole  of  their  said  fai'ms  and  lands,  and  all  the 
vicarial  tithes  of  such  farms  and  lands. 

Evidence  was  entered  into  on  both  sides. 

[596]  The  evidence  on  the  part  of  the  plaintiff  consisted  of  an  extract  from  the 
Nona;  Roll,  15  Edward  3,  the  translation  of  which  was  to  the  following  effect: — 
"County  of  Bucks,  Aston  Abbotts. — The  taxation  of  which  is  unknown.  The  valua- 
tion of  the  ninth  in  the  same  parish,  by  the  presentation  of  John  Wilgod,  James 
Hogg,  Andrew  Clare,  and  Nicholas  de  Chapel,  31.,  and  no  more ;  because  they  say, 
that  one  hundred  acres  of  land  in  the  same  parish  were  fallow  and  uncultivated,  by 
reason  of  the  poverty  of  the  parishionens,  and  there  are  few  sheep  and  lambs,  and 
that  there  are  no  persons  who  can  be  taxed  to  the  fifteenth.  And  the  ninth  of  the 
same  parish  was  sold  this  year  for  31.  Valuation  of  the  ninth  31."  The  Ecclesiastical 
Survey,  26  Hen.  8,  which,  translated,  was  to  the  following  effect :  "  Diocese  of  Lincoln, 
county  of  Bucks.  Minesley  Deanery.  Within  the  jurisdiction  of  the  abbot  of  St. 
Alban's.  Nanies  of  the  benefices  lying  and  being  within  the  deanery  of  Minesley 
aforesaid,  within  the  aforesaid  jurisdiction,  appertaining  to  divers  ecclesiastical  persons 
below  specified,  to  wit : 

Robert  Hawys,  a  vicar  of  Abbotts  Aston,  which  is  worth, 

one  year  with  another         .  .  .  .  .£10     0     0 

An  annual  pension,  paid  to  the  cook  of  St. 

Alban's,  by  the  year  .  .  .  £2     0     0 

An   annual  pension,    paid   to   the    rectoi'   of 

Hardewyk,  by  the  year       .  .  .  0  16     0 


Carry  forward,  .  .  £2  16     0 
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Brought  forward,  .  .  £2   16     0    £10     0     0 

An    annual    pension    paid    to    the    rector   of 

Wyngrove,  by  the  year  .  .  .  0     2     0 

In  money,  paid  to  the  abbot  of  St.   Alban's, 
for    procurations    and    synodals,     by     the 
year     .  .  .  .  .         .  0  14    4 

3   12     4 


And  so  it  is  worth  clear  by  the  j^ear     .  .  .  .£678 

Thereof  for  the  tenth  part  due  to  the  Lord  the  King  .  .         0  12     9| 

[597]  The  Ministers'  account,  33  Hen.  8,  of  the  possessions  of  the  late  Monastery 
of  St.  Alban's,  by  which  he  accounted  "for  101.  2s.  5d.  for  the  rents  of  assize  of  the 
free  and  customary  tenants  of  Burston ;  and  61.  6s.  8d.  for  the  farm  of  the  site  of  the 
manor  of  Burston  ;  with  the  houses  in  the  same,  the  edifices,  arable  lands,  meadows, 
feedings,  and  pastures,  commons,  ways,  paths,  with  free  entry  and  exit  to  the 
premises  belonging  and  appertaining,  with  all  other  things  as  William  Skipwithe  lately 
had  and  held  the  same." 

An  old  book  found  in  the  parish  chest,  being  the  registry-liook  of  marriages, 
christenings,  and  burials,  in  the  parish  of  Aston  Abbotts,  from  the  20th  June,  15-59, 
the  earlier  entries,  apparently  copied  from  a  former  book,  have  this  passage  prefixed 
to  them  :  "  which  are  extant  to  be  found  in  our  old  church  book."  On  the  inside  of 
the  parchment  cover  of  this  book,  was  written  in  ancient  hand-writing : — 

"Payed  out  of  the  Manor  of  Burston  in  Mr.  Wbittaker's  tyme. 

"Imprimis  .  .  .  .  .  .  .        £6  13     4 

Item,  seven  beasts'  pasture  in  Windmill  Field. 

Item,  three  pieces  of  meadow,  in  Buckfield  meadow. 

Item,  nine  acres  and  a  roode  of  arable  in  Rowsham  Field. 

Item,  for  the  shepherd's  service,  5s. 

Item,  the  tithe  in  kind  of  Duncombe's  Field." 

No  evidence,  either  parol  or  otherwise,  was  given  by  the  plaintiff,  with  respect  to 
the  render  of  tithes.  The  defendants  examined  several  antient  witnesses,  whose 
testimony  went  to  prove  the  desciiptions  and  boundaries  of  the  lands  of  the  defendants, 
and  the  antiquity  of  such  boundaries,  and  that  the  lands  of  the  defendants  comprised 
the  whole  of  the  hamlet  of  Burston,  and  that  no  tithes  in  kind  had  been  paid  for 
those  lands,  for  at  least  thirty  oi'  forty  years  past  The  defendants  also  examined  one 
Joseph  Elliott,  who  proved  the  payment  of  the  371.  a-year  as  a  [598]  composition  or 
customary  paj'ment  in  lieu  of  the  tithes  belonging  to  the  vicarage,  arising  on  the  lands 
of  the  defendants,  and  that  the  same  was  payable  half-yearly,  at  l.ady-day  and 
Michaelmas.  This  witness  also  deposed  to  having  received,  on  behalf  of  the  vicar 
for  the  time  being,  from  aliout  eighteen  j^ears  ago,  until  Michaelmas,  1823,  the 
371.  in  respect  of  the  lands  of  the  defenflants,  and  that  he  rollected  and  received 
the  same  in  the  proportions  stated  by  him  (being  the  same  proportions  as  were 
stated  in  the  answer).  The  same  witness,  and  his  brother  Thomas  Elliott,  also 
deposed  to  the  same  sum  of  371.  having  been  received  by  their  father,  for  the  use  of 
the  vicar  for  the  time  being,  for  several  years  prior  to  the  time  when  Joseph  Elliott 
began  to  receive  the  same. 

The  only  documentary  evidence  on  the  part  of  the  defendants  was  a  terrier,  dated 
14th  June,  1810,  containing  (inter  alia)  the  following  passage  : — "  Item,  a  composition 
of  371.  paid  out  of  the  estates  situated  at  a  hamlet  called  Burston,  in  this  palish, 
and  Is.  6d.  paid  out  of  a  close,  belonging  to  one  Catherine  Hitchcock."  This  terrier 
was  signed,  "  Thomas  Dixon,  minister ;  George  Elliott,  John  Denchfield,  church- 
wardens;" and  by  five  other  inhabitants  of  the  parish.  No  tithes  were  specified  in 
this  terrier. 

Mr.  H.  Martin,  and  Mr.  R.  Thompson,  for  the  plaintiff.  The  plaintiff  is  certainly 
unable  to  prove  the  payment  of  tithes  in  kind,  and  there  is,  unquestionably,  evidence 
on  the  part  of  the  defendants,  of  the  payment  for  thirty  years  and  upwards  of  the  371. 
for  vicarial  tithes.  It  is,  however,  clear,  having  reference  to  the  value  of  the  whole 
property,  as  shewn  by  the  Nonie  Roll,  and  Ministers'  account,  and  to  the  value  of  the 
Ex.  Div.  IV.— 34 
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vicarage,  according  to  the  Ecclesiastical  Survey,  that  the  payment  could  not  have  had 
any  le^^al  origin,  but  was  a  temporary  composition  in  modern  times.  The  parish  book 
clearly^contradicts  the  existence  of  this  payment,  and  shews  that  the  vicar  had  then 
[599]  only  61.  13s.  4d.  and  that  he  had  seven-beast  gates,  in  Windmill  field,  now  m 
the  occupation  of  the  defendant  Lines,  three  pieces  of  meadow  in  Brickfield  meadow, 
now  in  the  possession  of  the  defendant  Lucas  ;  and  that  he  was  entitled  to  tithe  in 
kind  of  Buncombe's  field,  now  in  the  occupation  of  the  defendant  r)enchfield.(a)  The 
payment  is  so  large,  that  the  Court  cannot  in  this  case  even  direct  an  issue. 

Mr.  Boteler,  and  Mr.  Purvis,  for  the  defendants.  Not  only  does  the  evidence  of 
the  defendants,'  but  also  that  produced  by  the  plaintiff,  contradict  his  right  to  tithes. 
The  parish  book  clearly  proves  that  a  modus  then  subsisted,  except  perhaps  as  to 
Duncombe's  field.  Whether,  therefore,  the  defendants  have  or  have  not  established 
the  modus  set  up  by  them,  the  plaintiff  has  himself  clearly  proved  the  existence  of  a 
modus;  and  proving  a  modus,  he  cannot  have  a  decree  for  tithes.  Scott  v.  Fenmck 
(4  Wood,  246  ;  3  Eagle  &  Y.  1318  ;  Gwill.  1250).  The  plaintiff  has  not,  by  endow- 
ment, or  otherwise,  shewn  to  what  tithes  he  is  entitled  ;  and,  in  the  absence  of  such 
proof'  the  Court  cannot  make  any  decree  for  him.  Carte  v.  Ball,{c)  Austen  v.  Pigot 
(Cro.  Eliz.  736  ;  Moor,  911 ;  1  Eagle  &  Y.  1-51),  Beah  v.  Weh  (Cro.  Eliz.  819,  Dy.  in 
M.  171  ;  Noy,  44;  1  Eagle  &  Y.  153),  Jacksm  v.  Wooclroffe.  (3  Eagle  &  Y.  1302;  4 
Wood,  181),  MiUn  v.  Jackson  (1  Y.  &  J.  65).  The  plaintiff  can  only  succeed  secundum 
allegata  et  probata.  He  has  not  proved  any  endowment ;  the  Ecclesiastical  Survey 
does  not  refer  to  any  endowment ;  and  the  Ministers'  account  does  not  shew  that 
there  was  any  endowment,  but  only  that  the  manor  of  Burston  belonged  to  the 
Monastery  of  St.  Alban's.  The  [600]  first  item  in  the  parish  book  would  appear  to 
have  beeii  a  pension  to  the  vicar,  none  of  the  other  items  shew  any  endowment,  and 
the  last  item  is  the  only  one  which  has  any  reference  to  the  render  of  tithes  in  kind. 
The  largeness  of  the  modus,  as  compared  with  the  value  of  the  living,  according  to 
the  antient  documents,  is  not  conclusive  evidence  of  rankness,  but  will  induce  the  Court 
to  direct  an  issue.     Ashhy  v.  Po^oer  (3  Eagle  &  Y.  L308,  4  Wood,  195). 

Mr.  H.  Martin,  in  reply.  It  is  admitted  that  the  parish  was  inclosed  a  great  many 
years  back,  and  an  allotment  made  in  lieu  of  tithes,  but  which  did  not  extend  to  the 
hamlet  in  question. (i)  The  modus  alleged  by  the  defendants  being  a  district  modus, 
the  perception  of  tithes  throughout  the  rest  of  the  parish,  even  if  there  had  been  such, 
but  which  there  has  not,  in  consequence  of  the  inclosure,  would  not  be  evidence  with 
respect  to  this  district.  The  defendants  admit  the  plaintifl'  to  be  vicar,  but  meet  his 
demand  for  tithes  by  this  payment,  which  they  allege  to  be  a  modus  in  lieu  of  all 
tithes  belonging  to  the  vicarage.  The  evidence  of  the  defendants  proves  that  no  tithes 
have  been  paid  for  their  lands  to  the  rector  or  any  other  person  ;  and  consequently,  if 
the  payment  set  up  fails,  the  vicar  is  entitled  to  all  the  tithes  of  the  hamlet,  which 
that  payment  is  alleged  to  cover.  The  defendants  have  not  proved  this  to  be  a  modus, 
they  have  only  proved  the  payment  of  it  for,  at  most,  fifty  years.  This,  if  it  stood 
alone  uncontradicted,  would  perhaps  incline  the  Court  to  direct  an  issue,  but  it  is 
opposed  l)y  the  documentary  evidence.  A  modus,  to  be  good,  must  be  invariable  and 
have  existed  from  time  immemorial.  The  documents  shew  a  time  when  this  payment 
did  not  exist,  but  when  the  vicar  received  another  sum,  and  had  other  rights  in  the 
hamlet.  The  [601]  antient  documents  also  shew  that  so  large  a  payment  could  not 
have  existed  before  the  time  of  legal  memory,  the  whole  value  of  the  parish,  according 
to  the  Nonoe  Roll,  being  less  than  the  sum  now  pleaded.  Li  Asldiy  v.  Poiver  (3  Eagle 
&  Younge,  1308;  4  Wood,  195),  and  Jce  v.  Uoddey  (4  Price,  87  ;  "^3  Eagle  &  Y'ounge, 
816),  there  was  a  great  body  of  evidence  to  shew  that  some  customary  payment  had 
prevailed,  which  threw  a  reasonable  doubt  on  the  mind  of  the  Court.  'The  terrier 
produced  is  signed  by  the  defendant  Denchfield  himself,  and  he  does  not  venture  to 
call  the  payment  a  modus,  but  only  a  composition.  In  Carte  v.  Ball,  the  bill  was  filed 
by  the  administrator  of  the  vicar,  and  it  was  in  evidence  that  the  deceased  vicar  had 
never  received  or  demanded  any  tithe  for  the  land  in  question  ;  there  was  also  evidence, 

(a)  The  evidence  on  the  part  of  the  defendants  shewed  these  lands  to  be  respec- 
tively occupied  by  them. 

(c)  3  Atk.  496;  1  Ves.  3;  2  Eagle  &  Y.  103.  See  the  note  2  Eagle  &  Y.  103, 
with  respect  to  an  alleged  inaccuracy  in  the  report  of  this  case  in  Atkins. 

(b)  This  was  admitted  by  the  answer, 
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that  the  sum  set  up  had  been  paid  to  former  vicars,  and  that  the  deceased  vicar  had 
been  the  incumbent  for  fifteen  years,  without  having  demanded  the  tithes.  In  that 
ease,  also,  the  rector  was  made  a  defendant,  and  did  not  disclaim  his  right  to  the 
tithes.  The  rector  is  not  made  a  party  to  this  suit,  the  evidence  of  the  defendants 
shewing  that  he  has  no  interest.  In  former  times,  the  modus  now  set  up  would  have 
at  once  been  considered  grossly  rank. 

The  case  stood  over  for  judgment. 

Nov.  18th. — The  Lord  Chief  Baron.  The  parol  evidence  is  not  in  this  case 
voluminous  :  but  going  back  forty  or  fifty  years,  and  being  all  on  one  side,  that  is,  for 
the  defendants,  and  shewing  the  actual  payment  of  the  modus  pleaded,  and  the  non- 
render  of  any  tithes  in  kind  ;  coming  from  persons  competent  to  speak  to  these  facts, 
and  respecting  whose  credit  no  doubt  can  be  entertained,  it  is  sufficient  for  its  purpose, 
although  there  is  not  any  of  the  usual  evidence  [602]  of  reputation.  I  assume,  there- 
fore, the  modus  to  be  estiblished  by  the  parol  testimony,  as  far  as  that  species  of 
testimony  need  go.  In  opposition  to  it  two  circumstances  are  relied  on.  One,  that 
the  modus  as  laid  is  contradicted  by  some  written  testimony.  The  other,  that  its 
modern  origin  is  esUiblished,  and  its  antiquity  disproved  by  its  rankness. 

The  written  testimony  referred  to  as  contradicting  the  modus,  are  the  Nonffi  Roll, 
the  Ecclesiastical  S\irvey,  the  Ministers'  account,  and  e.xtracts  from  old  books  out  of 
the  parish  chest.  As  I  intend  that  this  question  should  go  before  another  tribunal, 
and  as  I  wish  it  to  go  there  without  prejudice,  I  shall  say  little  more  on  these  docu- 
ments, than  that  I  do  not  think  they  conclude  the  question.  If  I  thought  so,  I  should 
be  bound  to  decide  it,  without  giving  the  parties  further  trouble,  or  engaging  them 
in  further  expense.  The  Nona;  Eoll  does  not  relate  to  all  the  tithes  now  in  dispute. 
The  credit  due  to  the  Ecclesiastical  Survey  is  disputed.  The  Minister's  account, 
relating  only  to  what  had  become  vested  in  the  crown,  does  not  apply,  except  by 
argument  and  inference,  to  the  vicarial  emoluments  which  remained  unimpaired.  The 
efl'ect  of  the  old  entries  in  the  parish  book,  and  of  the  terrier  of  1810,  is  very  uncertain. 

The  doubt  which  I  have  principally  entertained  in  the  cause,  has  turned  upon  the 
apparent  rankness  of  the  modus.  It  is  certainly  a  very  large  render.  I  have  con- 
sidered whether  it  does  not  fall  within  the  spirit  of  the  opinion,  said  to  have  been 
expressed  by  Lord  Hardwicke  in  a  case  of  Moore  v.  Beckfwd  (cited  in  h/ke  v.  Dmvliiig, 
2  Bl.  Rep.  1257  ;  2  Eagle  &  Younge,  347),  in  the  year  1750,  in  which  he  is  represented 
to  have  said,  that,  where  the  real  value  of  the  tithes  was  601.  per  annum,  and  the 
modus  pleaded  301.,  he  should  be  ashamed  to  send  it  to  a  Jury,  but  would  over-rule 
it  himself.  Neither  party  has  thought  proper  to  furnish  me  with  data  for  making 
this  comparison.  Foi-  [603]  though  I  know  that  the  modus  is  371.  per  annum,  there 
is  not  the  le:ist  evidence  on  either  side  as  to  the  real  value  of  the  tithes  in  dispute. 
However,  there  appeiir  to  have  been  many  instances  where  the  customary  payment 
relied  upon  was  as  liable  to  the  objection  of  rankness  as  in  this  instance,  in  which 
either  the  modus  was  est;iblished  without  trial,  or  a  trial  directed,  and  that  by  Judges 
of  great  authority.  In  the  case  of  O'Connor  v.  Cooke.  (6  Ves.  665  ;  8  Ves.  535  ; 
2  Eagle  &  Younge,  408),  before  Lord  Eldon,  an  issue  was  directed  on  a  modus  of  Is. 
an  acre,  after  great  consideration,  and  the  modus  was  finally  established.  I  agiee  that 
the  case  I  cite  was  rather  less  exposed  to  the  charge  of  being  rank  than  the  present, 
because  that  modus  covered  all  tithes,  and  the  pre.sent,  which  amounts  to  somewhat 
more  than  Is.  an  acre,  does  not  cover  the  tithe  of  grain.  At  least,  so  I  conjecture. 
But  there  are  other  cases  which  come  fully  up  to  this.  In  the  case  of  Pole  v.  Gardiner 
(7  Bro.  P.  C.  5  ;  1  Eagle  &  Younge,  675),  a  modus  of  12d.  an  acre  for  the  hay  alone 
of  low  meadows  was  established  by  the  House  of  Lords  without  a  trial.  In  the  case 
of  Hakhr  v.  IthUey  (1  Wood,  149  ;  1  Eagle  &  Younge,  506),  12d.  an  acre  for  the  tithe 
of  sheep  and  cattle  depastured,  and  for  tithe  hay  of  marsb  meadows  was  established. 
In  Chapman  v.  Smith  (2  Ves.  Sen.  506;  2  Eagle  &  Younge,  141),  Lord  Hardwicke 
directed  an  issue  to  try  a  modus  of  9d.  an  acre  for  all  the  tithes  of  marsh  land,  except 
corn,  grain,  flax,  hemp,  and  hops.  It  appears  to  me  that,  in  those  instances,  the 
objection  of  rankness  was  quite  as  strong  against  the  modus,  and  in  some  of  them 
stronger,  than  in  the  present  instance.  In  this  case,  it  amounts  to  about  Is.  IJd.  an 
acre,  and  covers  the  tithe  of  hay,  grass,  clover,  and  all  artificial  grasses,  wool,  lambs, 
calves,  milk,  foals,  pigs,  agistment,  poultry,  eggs,  wax,  and  honey,  garden-stuff'  and 
fruit.  [604]  These  authorities  prove  that  I  shall  follow  the  example  of  former  Judges, 
if  in  this  case  I  direct  an  issue  to  try  the  validity  of  this  modus. 


;^060  COLMORE   v.  TYNDALL  2  Y.  &  J.  605. 

I  -im  in  some  measure,  embarrassed  as  to  the  terms  in  which  the  issue  should  be 
directed'  The  defendants  have  purposely  abstained  from  relying  on  it  as  to  any 
snecific  tithes  This  is  done  lest  they  should  be  considered  as  admitting  that,  if  they 
did  not  establish  their  modus,  the  plaintiff  was  entitled,  as  of  course,  to  a  decree  for 
the  tithes  to  which  they  had  pleaded.  They  are  desirous  of  putting  him  upon  the 
proof  of  the  particular  species  of  tithes  to  which  he  is  entitled.  With  this  view,  they 
h'lve  pleaded  their  modus  as  a  payment  in  satisfaction  of  the  vicarial  tithes,  and,  in 
another  place,  in  satisfaction  of  the  tithes  to  which  the  plaintiff  is  entitled,  without 
tellin<r  us  any  where  what  these  are.  They  take  this  course  for  the  sake  of  the  argu- 
ment^that,  as  the  vicar  can  neither  produce  an  endowment,  nor  shew  the  actual  render 
of  any  tithes,  therefore,  even  if  their  modus  should  fail,  he  could  have  no  decree. 
The  principles  on  which  this  argument  is  founded,  are  universally  allowed.  A  vicar 
can  claim  by  the  production  of  an  endowment  only,  or  by  some  usage  from  whence 
the  original  endowment  is  to  be  presumed.  The  usage  commonly  employed  to  raise 
this  presumption  is,  the  actual  perception  of  the  tithes.  But  it  would  follow  from  the 
same  principle,  that,  where  the  circumstances  do  not  afford  this  ground  for  the  pre- 
sumption, others  may  be  resorted  to,  which  in  good  sense  would  warrant  it.  If  it  were 
necessary  for  me  in  this  place,  and  at  this  moment,  to  point  out  what  these  cii'cum- 
stances  "are  in  this  case,  and  what  tithes  I  should  presume  the  endowment  to  have 
conferred  upon  the  vicar,  I  should  be  able  to  do  so  without  hesitation.  I  will  not  do 
it,  because  it  would  in  some  degree  be  anticipating  that  which  I  wish  to  have  ascer- 
tained by  another  forum. 

[605]  I  will  content  myself  at  present  with  directing  an  issue  to  try  the  vahdity 
of  the  modus  relied  upon,  and  refer  it  to  the  Master  to  settle  the  terms  of  that  issue. 
If  that  issue  should  be  found  against  the  defendants  in  equity,  and  that  finding  should 
stand,  it  will  not,  I  think,  be  difficult,  after  some  preliminary  inquiry,  to  ascertain  the 
tithes  to  an  account  of  which  the  plaintiff  is  entitled ;  or,  if  necessary,  that  may  be 
ascertained  by  another  issue,  directed  either  now  or  hereafter. 

Caroline  Colmore,  Spinster,  and  Frind  Cregoe,  Ehq.— Plaintiffs ;  Thomas 
Tyndall,  and  James  Eawlins — Defendants.  Exch.  Ch.  in  Eq.  Nov.  13tb, 
1827;  June  19th,  Nov.  iSth,  1828.— Under  a  settlement  and  recovery,  lands 
were  limited  to  the  use  of  A.  for  life,  and  after  his  decease  to  the  use  of  B.  and 
his  heirs  during  the  life  of  A.,  to  support  contingent  remainders  ;  remainder  to 
the  use  of  C.  for  life ;  remainder  to  the  same  B.  and  his  heirs,  during  the  life  of 
C,  to  support  contingent  remainders  ;  remainder  to  the  first  and  other  sons  of  C. 
in  tail  mail ;  remainder  to  the  use  of  D.  for  life,  and  if  she  should  marry,  and  her 
husband  should  survive  her,  to  her  husband  for  his  life,  and  after  the  determina- 
tion of  those  estates,  to  the  said  B.  and  his  heirs  (without  saying,  during  the 
life  of  D.),  to  support  and  preserve  contingent  remainders ;  remainder  to  the 
first  and  other  sons  of  D.,  in  tail ;  remainder  to  the  use  of  E.  for  her  life,  and  if 
she  should  many,  and  her  husband  should  survive  her,  to  her  husband,  for  his 
life,  and  after  the  determination  of  those  estates,  to  the  said  B.  and  his  heirs 
(without  saying,  during  the  life  of  E.),  to  support  contingent  remainders  ;  remain- 
der to  the  first  and  other  sons  of  E.  in  tail  male  :  Held,  that  under  the  limitation  to 
B.  and  his  heirs,  after  the  limitations  of  estates  for  life  to  D.  and  E.,  the  trustee 
took  the  fee,  and  that  E.  took  only  an  equitable  estate. — It  is  not  a  sufficient 
ground  for  restricting  an  estate  limited  in  a  deed  to  a  trustee  and  his  heirs,  to  an 
estate  for  life,  that  the  estate  given  to  the  trustee  seems  to  be  larger  than  was 
essential  to  its  purpose,  or  that  the  limitation  has  been  unnecessarily  repeated. 

[Applied,  Beawmmit  v.  Salisbury  (Marquis),  1854,  19  Beav.  206.] 

By  indentures  of  lease  and  release,  dated  respectively  the  1st  and  2nd  March, 
1787,  the  release  made  between  Charles  Colmore,  of  Birmingham,  in  the  county  of 
Warwick,  Esquire,  the  deceased  father  of  the  plaintiff  Caroline  Colmore,  of  the  first 
part ;  Lionel  Colmore,  Esquire,  of  the  second  part ;  George  Hodgson,  Esquire,  of  the 
third  part ;  Edward  Bowman,  E.squire,  of  the  fourth  part ;  Horace  St.  Paul,  Estjuire, 
of  the  fifth  part ;  Sylvester  Douglas,  Esquire,  of  the  si.xth  part ;  the  Reverend  Newton 
Ogle,  and  Henry  Penton,  Esquire,  of  the  seventh  part ;  and  the  Right  Honourable 
Francis  Seymour  Conway  Lord  Beauchamp,  and  Henry  Seymour  Conway,  Esquire, 
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[606]  of  the  eighth  part  :  divers  manors,  messuages,  lands,  hereditaments,  and  tene- 
ments, were  conveyed  and  limited  to  the  use  of  the  said  Charles  Colmore,  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for  any  manner  of  waste  ;  and 
from  and  after  the  determination  of  that  estate  by  forfeiture  or  otherwise,  to  the  use 
of  the  said  George  Hodgson  and  his  heirs,  during  the  life  of  the  said  Charles  Colmore, 
upon  trust  to  support  and  preserve  the  contingent  uses  and  estates  thereinafter  limited 
from  being  defeated  or  destroyed  ;  but  nevertheless  to  permit  and  suffer  the  said  Charles 
Colmore  and  his  assigns  to  receive  and  take  the  rents,  issues,  and  profits  of  the  said 
hereditaments  and  premises,  to  and  for  his  and  their  own  use  and  benefit,  during  his 
life.  And  from  and  after  the  decease  of  the  said  Charles  Colmore  (subject  fo  certain 
annuities  and  terms  of  years  for  securing  the  same,  since  determined,  and  to  certaui 
ti-usts,  which  in  the  events  which  happened  did  not  take  effect) ;  to  the  use  of  the 
said  Lionel  Colmore  and  his  assigns,  for  and  during  the  term  of  his  natural  life,  with- 
out impeachment  of  or  for  any  manner  of  waste  ;  and  from  and  after  the  determination 
of  that  estate,  by  forfeiture" or  otherwise,  in  the  life-time  of  the  said  Lionel  Colmore, 
to  the  use  of  the  said  George  Hodgson  and  his  heirs,  during  the  life  of  the  said 
Lionel  Colmore,  upon  trust  to"  support  and  preserve  the  contingent  uses  thereinafter 
limited  from  being  defeated  or  destroyed  ;  but  nevertheless,  to  permit  and  sutler  the 
said  Lionel  Colmore  and  his  assigns  to  receive  ami  take  the  rents,  issues,  and  profits 
of  the  said  hereditaments  and  premises,  to  and  for  his  and  their  own  use  and  benefit 
during  the  term  of  his  life  ;  and  from  and  after  the  decease  of  the  said  Lionel  Colmore,  to 
the  use  of  the  said  Newton  Ogle,  and  Henry  Fenton,  their  executors,  administrators, 
andassigns,  forthe  termof  twothousandyears,  upon  certain  trusts  therein  mentioned,  but 
which  term  in  the  events  which  happened  did  not  uke  effect.  Remainder  to  the  first  and 
[607]  other  sons  of  the  said  Lionel  Colmore,  in  tail  male.  Remainder  to  the  use  of 
the  said  Francis  Lord  Viscount  Beauchamp,  and  Henry  Seymour  Conway,  their 
executors,  administrators,  and  assigns,  for  the  term  of  three  thousand  years,  but 
which  term  did  not  take  effect.  Remainder  to  the  use  of  Marianne  Colmore,  the 
eldest  liaugliter  of  the  said  Charles  Colmore,  for  and  during  the  term  of  her  natural 
life,  without  impeachment  of  or  for  any  manner  of  waste  ;  and  after  her  decease,  in 
case  she  should  happen  to  marry,  and  her  husband  should  survive  her,  then  to  the 
use  of  such  surviving  husband  and  his  assigns,  during  the  term  of  his  natural  life, 
without  impeachment  of  or  for  any  manner  of  wiiste.  And  fi-om  and  immediately 
after  the  determination  of  both  those  estates,  by  forfeiture  or  otherwi.se,  to  the  use  of 
the  said  George  Hodgson  and  his  heirs,  upon  trust  to  support  and  preserve  the 
contingent  uses  and  estates  thereinafter  limited  from  being  defeated  or  destroyed  ;  but 
nevertheles.s,  to  permit  and  suffer  the  said  Marianne  Colmore  and  her  assigns,  during  her 
life,  and  after  her  decease,  such  husband  ;is  she  should  marry,  in  case  he  should  happen 
to  survive  her,  and  his  assigns,  during  his  life,  to  have,  receive,  and  take  the  rents, 
issues,  and  profits  thereof,  to  and  for  her,  his,  and  their  own  use  and  benefit. 
Remainder  to  the  use  of  the  first  and  other  sons  of  the  said  Marianne  Colmore,  in 
tail  male.  Remainder  to  the  use  of  the  plaintiff.  Caroline  Colmore,  the  youngest 
daughter  of  the  said  Charles  Colmore,  for  and  during  the  term  of  her  natural  life, 
without  impeachment  of  or  for  any  manner  of  waste,  and  from  and  immediately 
after  the  determination  of  both  those  estates,  by  forfeiture  or  othei'wise,  to  the  use  of 
the  said  George  Hodgson  and  his  heirs,  upon  trust  to  support  and  preserve  the 
contingent  uses  and  estates  thereinafter  limited  from  l)eing  defeated  or  destroyed  ; 
but  nevertheless  to  permit  and  suffer  the  said  Caroline  Colmore  and  her  assigns,  during 
her  life,  and,  after  her  decease,  [608]  such  husband  as  she  should  marry,  in  case  he 
should  happen  to  survive  her,  and  his  assigns,  during  his  life,  to  have,  receive,  and 
take  the  rents,  issues,  and  profits  thereof  to  and  for  his  and  their  own  use  and  benefit. 
And  from  and  after  the  decease  of  the  survivor  of  them,  the  said  Caroline  Colmore, 
and  such  husband  as  she  should  happen  to  marry,  to  the  use  of  the  first  and  other 
sons  of  the  said  Caroline  Colmore,  in  tail  male,  remainder  to  the  use  of  the  said 
Charles  Colmore,  his  heirs  and  assigns,  for  ever. 

Charles  Colmore,  the  settlor,  died  ;  Lionel  Colmore  died  without  issue,  and 
Marianne  Colmore  died  without  having  been  married.  And  thereupon,  the  plaintiff, 
Caroline  Colmore,  became  entitled,  sul)ject  only  to  the  contingent  estates  and  interests 
limited  by  the  settlement  to  any  husband  with  whom  she  might  marry,  and  who 
should  survive,  and  to  her  first  and  other  sons,  to  the  absolute  fee  in  the  said  manors 
and  estates. 
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By  indentures  of  lease  and  release,  dated  respectively  the  30th  Novemher,  and 
1st  December,  1826,  the  release  made  between  the  plaintiff,  Caroline  Colmore,  of  the 
one  part,  and  the  plaintiir,  Fi'ind  Cregoe,  of  the  other  part  divers  messuages,  lands, 
and  hereditaments,  being  part  of  those  comprised  in  the  settlement,  were  conveyed 
and  limited,  subject  to  the  contingent  estates  limited  to  any  surviving  husband,  and 
to  any  issue  male  of  the  plaintiff,  Caroline  Colmore,  unto  and  to  the  use  of  the 
plaintiff,  Frind  Cregoe,  his  heirs  and  assigns,  for  ever,  upon  certain  trusts  for  sale. 
By  articles  of  agreement,  dated  the  28th  day  of  February,  1827,  and  made  between 
the  plaintiff's  of  the  one  part,  and  the  defendants  of  the  other  part,  the  pkintifts  agreed 
to  sell,  aftd  the  defendants  agreed  to  purchase,  for  the  sum  of  26001.,  a  piece  or  parcel 
of  land  therein  described,  part  of  the  estates  comprised  in  the  above  mentioned 
indenture,  and  all  and  every  the  rights,  members,  and  appurtenances,  to  the  same 
premises  belonging ;  sub-[609]-ject  nevertheless  and  without  prejudice  to  the  limita- 
tions contained  in  the  said  indenture  of  release  and  settlement  of  the  2nd  day  of 
March,  1787,  to  or  in  favour  of  the  surviving  husband  (if  any)  of  the  plaintiff",  Caroline 
Colmore,  then  in  the  sixtieth  year  of  her  age,  and  to  her  first  and  other  sons  in  tail 
male,  and  to  the  several  limitations  to  trustees  to  support  such  contingent  remainders. 

The  defendants,  Tyndall,  and  Rawlins,  though  satisfied  with  tiie  title  to  the 
property  purchased  by  them,  insisted  that  the  legal  fee  in  the  hereditaments  was 
under  and  by  virtue  of  the  limitations  contained  in  the  indenture  of  the  2nd  March, 
1787,  vested  in  George  Hodgson,  and  that  he  was  therefore  a  necessary  party  to  the 
conveyance.  Whilst,  on  the  part  of  the  plaintiff',  it  was  contended,  that  the  estate 
limited  to  George  Hodgson  and  his  heirs,  was  an  estate  limited  merely  for  the  purpose 
of  preseiving  contingent  remainders,  and  would  determine  upon  the  death  of  the 
plaintiff,  Caroline  Colmore,  in  case  she  should  die  unmarried  ;  or,  in  case  she  should 
marry,  and  should  leave  any  husband  surviving  her,  would  determine  on  the  decease 
of  such  surviving  husband  :  and,  therefore,  having  relation  to  the  terms  of  the  contract, 
George  Hodgson  was  not  a  necessary  party  to  the  conveyance. 

The  bill  was  filed  for  a  specific  performance  ;  and,  by  the  bill  and  answer,  the 
single  point  above  adverted  to  was  raised. 

Mr.  Preston,  and  Mr.  Hayter,  for  the  plaintiff's.  The  intention  of  the  parties  must 
prevail ;  which  was,  undoubtedly,  that  George  Hodgson  should  take  only  an  estate 
for  the  life  of  Caroline  Colmore ;  and,  in  the  event  of  her  leaving  any  husband,  for  the 
life  of  that  hu-band.  There  is  no  rule  of  law  which  requires,  that  an  estate  to  a  man 
and  his  heirs,  limited  by  one  clause,  may  not  be  cut  down  or  restricted  by  another 
clause.  There  are  four  different  limitations  to  the  same  trustee.  In  the  two  first 
instances,  [610]  the  estate  limited  is  expres.sly  an  estate  pur  autre  vie ;  but,  in  the 
third  and  fouith  cases,  the  limitation  is  not  expressly  confined  to  an  estate  foi'  life. 
If  the  limitation  in  the  third  instance  passed  the  fee,  the  subsequent  limitation  of 
the  fee  in  the  fourth  instance  was  nugatory  and  absurd.  In  Perkins  (chap.  2,  s.  169, 
p.  75)  it  is  laid  down,  that,  "if  land  be  given  by  deed  to  Eeginald  and  K.  his  wife, 
and  their  heirs,  and  to  the  other  heirs,  of  the  said  Reginald,  if  the  said  Reginald 
and  K.  shall  die  without  heirs  of  their  bodies,  this  is  a  good  estate  tail ;  and  the 
reason  why  these  words  in  the  case  of  a  deed  are  eff'ectual  is,  because  they  are  not 
repugnant  to  the  premises,  for  their  heirs  are  not  excluded  to  have  the  land  by  these 
words  ;  but  it  is  by  them  declared  what  manner  of  heiis  shall  have  this  land,  and  so 
they  may  stand  together."  Thus,  though,  by  the  express  language  of  the  first  clause, 
they  would  have  taken  an  estate  in  fee,  yet  it  is  cut  down  by  the  subsequent  clause 
to  an  estate  tail.  In  Thurman  v.  Cooper  (Poph.  138.  Cro.  Jac.  476.  Co.  Lit.  21  b.), 
lands  were  given  to  a  man  and  woman  (who  afterwards  inter-married),  and  to  their 
heirs  and  assigns  :  habendum  to  them  and  the  heirs  of  their  two  bodies  engendered  ; 
remainder  to  them,  and  the  survivor  of  them ;  with  warranty  to  them,  their  heirs 
and  assigns  for  ever.  The  question  was,  what  estate  this  should  be,  whether  an 
estate  tail,  or  a  fee  simple,  or  a  fee  tail  with  a  fee  simple  expectant.  And  it  was 
said,  that  this  should  be  an  estate  tail  only  ;  for  the  habendum  qualifies  the  general 
words  precedent.  But  it  was  answered  and  resolved  by  the  whole  Courr,  that  this 
was  a  fee  tail,  with  a  fee  simple  expectant.  That  also  was  the  case  of  a  deed. 
In  Pilsworth  v.  Pyet  (Sir  T.  Jones,  4),  a  lease  was  made  by  a  prebendary,  under 
the  enabling  statutes,  to  Pyet  and  his  heirs,  habendum  to  him  and  his  heirs 
for  three  lives,  and  a  letter  of  attorney  was  executed,  to  deliver  seisin  to 
[611]  Pyet,  his  heirs,  executors,  or  assigns.     It  was  argued,  that  the  lease  was  void 
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against  the  successor,  the  grant  being  of  an  express  fee  simple  ;  and  that  the  habendum 
did  not  abridge  that  estate  into  an  estate  for  lives  ;  the  letter  of  attorney  also  being 
uncertain  as  to  the  estiite  of  which  livery  should  be  given.  Perkins,  and  the  case  of 
Thurman  v.  Cooper,  were,  among  other  cases,  referred  to :  and  by  the  whole  Court  it 
was  decided,  that  the  lease  was  good  against  the  successor;  that  the  habendum 
explained  the  grant ;  and  there  was  no  repugnancy,  for  that  the  lessee  and  his  heirs 
should  take  according  to  the  grant,  but  only  for  three  lives,  according  to  the  habendum. 
In  HarrU  v.  Gilmm-e  (3  Lev.  213),  the  Court  cut  down  a  gift  to  a  man  and  his  heirs, 
to  an  estate  tail,  for  the  pui-pose  of  giving  effect  to  the  intention  of  the  grantor ;  and 
it  is  perfectly  clear  from  the  report  of  that  case,  that  they  would,  if  necessary,  have 
rejected  the  habendum,  in  order  to  support  the  deed.  There  is  no  purpose  to  be 
answered  in  the  present  case,  which  an  estate  for  life  would  not  effect.  In  Doe  dem. 
Lee  Compere  v.  Hicks  (7  T.  R.  433),  an  estate  was  limited  to  trustees  and  their  heirs, 
in  trust  to  preserve  contingent  remainders,  and  to  permit  the  tenant  for  life  to  take 
the  rents  and  profits,  with  remainders  over,  with  remainder  to  several  other  persons 
for  their  respective  lives,  with  several  remainders  over,  and,  after  each  estate  for  life, 
the  like  gift  to  trustees  and  their  heirs  was  interposed.  The  Court  held  the  estates 
to  the  trustees  to  be  confined  to  the  lives  of  the  several  tenants  for  life,  and  that  those 
in  remainder  took  legal  estates.  It  is  true,  that  case  arose  on  a  v/ill,  and  not  as,  in  the 
present  instance,  on  a  deed  ;  but  for  the  present  argimient  that  fact  is  immaterial. 
Fenabks  v.  Morris  (7  T.  R.  342)  may  stand  consistently  with  this  doctrine,  being  a 
case  entirely  sui  generis.  In  Hartun  v.  Ilarton  (7  T.  R.  652),  it  was  necessary,  to 
support  the" testator's  intention,  that  the  trustees  [612]  should  take  the  legal  estate, 
to  support  all  the  remainders  over  limited  in  that  case.  It  is  not  equally  necessary 
here  to  support  all  the  remainders  over.  Curtis  v.  Price  (12  Ves.  89,  94,  97),  followed, 
and  supports  the  doctrine  in  Doe  v.  Hicks.  The  limitation  of  a  terra  of  years  to  the 
same  trustees,  reduced  a  prior  limitation  to  them  and  their  heirs  to  an  estate  for  life, 
to  render  the  two  limitations  consistent.  The  point  was  also  considered  by  Lord 
Eldon,  in  Wykham  v.  Il'ykham  (18  Ves.  395.  S.  C.  11  East,  458.  3  Taunt.  316). 
The  course  adopted  in  Boteler  v.  Allington  (1  Bro.  C.  C.  72),  of  deciding  the  fee  to  be 
in  the  trustees,  cannot  be  pursued  in  this  case,  because,  if  George  Hodgson  takes  the 
legal  fee,  he  is  a  trustee  for  the  children,  and,  if  he  were  to  join,  would  be  guilty  of  a 
breach  of  trust.  Though,  in  that  case,  the  trustees  were  held  to  take  the  legal  fee, 
Lord  Thurlow's  private  opinion  is  stated  to  have  been,  that  the  trustees  did  not  take 
the  legal  fee,  but  he  decreed  a  conveyance  ex  majori  cautela.  Lord  Kenyon  has  also 
observed,  that  the  decision  could  not  be  relied  on,  being  an  amicable  suit.  Lord 
Eldon,  in  Wykham  v.  Wykham,  stated  that  Botehr  v.  Alhiigfon  received  great  con- 
sideration from  the  bar  and  the  bench  ;  but,  as  is  remarked  by  Mr.  Eden  in  a  note  in 
his  edition  of  Brown,  it  is  probable  his  Lordship's  observation  applied  to  the  point 
respecting  the  validity  of  eijnitable  recoveries.  1  here  is  no  imperative  rule  of  law  on 
this  subject,  and  the  intention  being  clear,  the  Court  will  carry  it  into  effect.  All 
that  Lord  Eldon  says  of  Bolder  v.  Allington  is,  that  he  does  not  approve  of  the 
reasoning  in  that  case  ;  but  in  the  principal  case  he  recognizes  the  principle  that  words 
may  be  supplied.  In  Hawkins  v.  Luscombe  (2  Swanst.  375,  391),  the  Lord  Chancellor 
Says,  "  In  a  case,  in  the  7th  volume  of  the  Term  Reports,  of  a  devise  to  trustees  and 
their  heirs,  with  limitations  to  uses,  the  Court  held,  that  the  legal  estate  was  in  the 
trustees  throughout ;  but,  as  it  seems  to  me,  for  [613]  this  reason,  that  there  being 
various  trusts  for  the  separate  use  of  mairied  women,  after  various  trusts  not  for 
married  women,  those  trusts  could  not  subsist,  unless  the  legal  estate  was  in  the 
trustees  from  the  beginning  to  the  end  ;  and  they  relied  on  the  non-repetition  of  a 
legal  estite,  there  being  a  gift  to  the  wife  of  one  of  the  parties ;  and  if  there  had  been 
a  repetition  of  the  legal  estate  after  every  trust  for  a  married  woman,  they  would  not 
have  held  the  whole  legal  estate  to  have  been  in  the  trustees."  The  case  alluded  to 
by  Lord  Eldon  must  have  been  IIart<m  v.  Harton.  It  is  clear,  in  this  case,  that  the 
estate  to  the  trustee  must  be  limited  to  the  life  of  Caroline  Colmoi'C,  and  that  the 
Court  will  tieat  the  case  as  if  those  words  had  actually  stood  in  the  deed.  In  addition 
to  the  cases  already  noticed,  were  cited  on  the  part  of  the  plaintiff.  Doe  v.  Simpson 
(5  East,  170),  Jmies'y.  Lord  Say  and  Seale  (3  Bro.  P.  C.  113),  Me  v.  Cooke  (I  P.  Will.  70), 
Doe  v.  Barthrop  (5  Taunt.  382),  Lord  Clanrickard's  case  (Hob.  277),  Uaygerston  v.  Ilenbiiry 
(7  Dowl.  *  Ryl.  723  ;  5  B.  &  C.  101). 

Mr.  Piggott,  for  the  defendant.     The  intention  of  the  settlor  cannot  be  obtained 
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from  this  deed.  The  settlement  must  have  given  either  the  legal  fee,  or  else  an  estate 
pur  autre  vie.  The  language  is  so  plain,  that  nothing  but  an  estate  in  fee  can  be 
inferred.  As  the  parties  have,  in  the  different  limitations,  changed  the  language  in 
so  important  a  respect,  it  must  be  presumed  that  the  intention  of  the  parties  was 
different  in  the  particular  instances.  In  Doe  v.  Hiekit,  the  same  language  was  repeated 
five  or  six  times.  It  is  clear  that  the  person  who  prepared  this  deed  knew  the  meaning 
of  the  limitation.  It  is  merely  conjecture  that  the  settlor  intended  to  give  the  trustee 
only  an  estate  pur  auti'e  vie.  In  Doe  v.  Hicks,  there  was  no  limitation  to  the  [614] 
trustees  pur  autre  vie,  but  all  the  limitations  were  to  the  trustees,  and  their  heirs,  to 
support  contingent  remainders.  In  Stiatton  v.  Best  (2  Bi-o.  C.  C.  233),  on  a  question 
whether  certain  persons  took  an  estate  as  joint  tenants,  or  as  tenants  in  common.  Lord 
Thurlow  said,  one  of  the  questions  was,  whether  deeds  to  uses,  in  the  nature  of  wills, 
should  be  construed  so  widely  as  wills  had  been  ;  and  he  observed,  he  should  be  sorry 
to  give  in  to  this,  for  he  thought  no  good  had  been  done  by  the  wide  construction  of 
wills.  In  Butler's  note  to  Coke's  Litt.  (290  b.),  after  stating  that  it  is  sometimes 
doubtful  whether  an  estate  be  legal  or  equitable,  and  noticing  some  instances  of  the 
doubt,  it  is  thus  stated,  "where  thei'e  is  a  limitation  to  one  for  life,  remainder  to 
trustees  and  their  heirs  for  preserving  contingent  remainders,  and  the  estate  of  the 
trustees  is  not  restrained  to  the  use  of  the  tenant  for  life ;  in  a  deed,  the  trustees 
would  certainly  be  considered  as  taking  the  whole  fee  ;  but,  in  a  will,  as  the  nature 
of  their  trust  requires  that  they  should  take  the  legal  estate  only  during  the  life  of 
the  tenant  for  life,  and  the  subsequent  devise  is  generally  introduced  liy  the  words, 
and  after  the  death  of  the  tenant  for  life,  there  seems  reason  to  contend  they  should 
be  considered  as  taking  the  legal  estate  for  the  period  of  his  life  only ;  that  being 
evidently  the  testator's  intention,  which  in  wills  has  so  powerful  an  operation  in 
controlling  the  legal  operation  of  the  words  ;"  and  ^hapland  v.  Smith  (1  Bro.  C.  C.  75), 
and  Botfier  v.  AUmgtun  are  referred  to.  In  Doe  v.  Hicks,  Lord  Kenyon  observed,  that 
it  was  absolutely  necessary,  in  Boleler  v.  AUvnglon,  that  the  fee  should  be  in  the  trustees, 
for  that  the  tenant  for  life  had  a  power  of  appointment ;  and  if,  in  exercising  that 
power,  she  had  introduced  any  contingent  remainders,  they  might  all  have  been  defeated, 
if  the  uses  were  not  executed  in  the  trustees.  If  there  had  not  been  the  term  [615] 
of  one  thousand  years  in  Curtis  v.  Price,  Sir  Wm.  Grant  would  not  have  come  to  the 
decision  which  he  made  in  that  case.  In  Jl't/l-ham  v.  U'ykham,  an  express  distinction 
was  taken  between  a  deed  and  a  will,  and  that  case  is  far  from  an  authority  against 
the  defendant  in  the  present  case.  Doe  v.  Smqmm  does  not  bear  on  the  point,  and 
was  a  case  arising  on  a  will,  and  not  on  a  deed.  The  same  observation  applies  to  the 
case  of  Loid  Say  and  Seale  v.  Jones.  The  deed  in  Uaggtrston  v.  Uenhinij,  could  have 
had  no  effect,  unless  the  words  introduced  in  that  case  had  been  supplied.  Co.  Litt. 
21  a.,  and  Viner's  Abridgment,  tit.  Estate,  pi.  6,  were  also  referred  to  on  the  part  of 
the  defendants. 

Mr.  Preston,  in  reply.  If  Beresford's  case  (7  Rep.  41)  had  rested  on  the  first  branch 
of  it,  it  is  clear  what  the  decision  would  have  been.  But  the  question  there  was, 
whether  the  subsequent  clause  had  restricted  the  previous  gift  importing  a  fee  to  an 
estate  tail.  It  was  resolved  that  they  might  stand  together,  since,  otherwise,  all  the 
remainders  over  would  be  void.  So,  in  the  present  case,  all  the  remainders  over  will 
be  void,  unless  the  gift  be  cut  down  to  an  estate  for  life.  In  this  respect,  the  case  is 
precisely  consonant  with  the  rules  of  construction.  There  could  be  no  necessity  to 
support  contingent  remainders,  and  bring  actions,  if  the  remainders  over  were  merely 
equitable.  The  subsequent  limitations  in  the  settlement  clearly  shew,  that  the  trustee 
was  not  to  take  the  fee.  Eig,ien  v.  Fallier  (3  Atk.  731)  shews  that  deeds  are  to  receive 
a  construction  according  to  the  intention  of  the  parties.  It  has  been  said,  that  more 
strictness  is  required  in  a  deed  than  in  a  will  ;  but  not  so  :  the  rule  only  is,  that 
technical  words  are  required  in  a  deed,  anfl  are  not  required  in  a  will.  Curtis  v.  Price 
decided  that  there  is  no  rule  of  law  [616]  which  will  not  bend  to  the  intention  of  the 
parties.  Pibus  v.  Mitford  (1  Ventr.  372),  JFeale  v.  Loiver  (2  Vern.  306),  Penhay  v. 
Hwnell  (id.  370),  were  also  cited  in  the  course  of  the  reply. 

The  case  stood  over  for  judgment. 

Nov.  18th.— Lord  Chief  Baron.  This  is  a  bill  for  a  specific  performance.  Under 
a  settlement,  dated  the  1st  and  2nd  March,  1787,  lands  are  limited  to  the  plaintiff" 
C.  Colmore  for  life,  and  after  her  decease,  in  case  she  should  marry,  and  her  husband 
should  survive  her,  to  such  husband  for  life,  and  then,  after  a  limitation  to  a  trustee 
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and  his  heirs,  to  support  the  coutingent  remainders ;  remainder  to  her  first  and  other 
sons  in  tail  male  ;  remainder  to  the  settlor  in  fee.  As  heir  of  such  settlor,  she  is  now 
entitled  to  the  reversion  in  fee,  and  therefore  her  interest  is,  a  life  estate  in  posses- 
sion, and  an  estate  in  fee,  subject  to  the  interposition  of  a  life  interest  to  her  husband, 
in  case  she  should  marry,  and  to  estates  in  tail  male  to  her  sons,  if  she  should  have  any, 
Neither  of  these  events  are  probable,  as  the  lady  is  considerably  advanced  in  life.  In 
this  situation,  she  convej'ed  certain  parts  of  the  estates  comprised  in  the  settlement 
to  the  other  plaintiff,  Frind  Cregoe,  in  fee,  subject  to  the  contingent  estates  already 
mentioned,  in  trust  to  sell.  In  pursuance  of  this  trust,  Mr.  Cregoe  has  agreed  with 
the  defendants  to  sell  them  part  of  the  estate  so  conveyed  to  him  for  the  purpose  of 
sale,  for  the  sura  of  2(3001.  The  sale  is,  by  the  agreement,  subject  to  the  contingent 
limitations,  and  it  is  not  these  that  create  the  difficulty.  The  purchasers  insist  upon 
having  the  legal  estate  conveyed  to  them.  They  are  advised  that  the  legal  estate  is 
in  the  trustee,  and  he  refuses  to  join.  It  is  insisted,  on  the  part  of  the  plaintiffs,  that 
the  legal  estate  in  the  trustee  will  determine  on  the  [617]  death  of  Caroline  Colmore 
unmarried,  and  without  issue  ;  that  the  legal  fee  is  not  in  such  trustee ;  and  therefore 
that  he  is  not  a  necessary  party  to  the  conveyance  intended  to  be  made  to  the  defen- 
dants, the  purchasers.     This  is  the  issue  upon  the  record  between  the  parties. 

There  is  another  question  to  which  I  must  turn  my  attention,  but  which  the  parties 
do  not  raise ;  and  that  is,  whether  the  point  put  by  the  plaintiffs  is  so  clear  that  this 
Court  ought  to  compel  the  defendants  to  take  the  conveyance  without  the  trustee. 
The  propriety  of  taking  this  view  of  a  cause  for  a  specific  performance  has  been 
doubted  ;  but  it  is  admitted  to  be  the  established  rule. 

Upon  the  great  question,  it  is  necessary  to  state  the  limitations  of  the  deed  on 
which  that  question  arises.  [His  Lordship  stilted  the  limitations  of  the  settlement.] 
The  question  is,  whether  George  Hodgson,  by  force  of  the  limitations,  after  the  life 
estates  to  Marianne  Colmore,  and  Caroline  Colmore,  and  the  contingent  life  estates  to 
their  husbands,  to  him  and  his  heirs,  took  the  fee,  so  as  to  convert  all  the  subsequent 
estates  to  equities,  or  whether  his  estate  is  to  be  considered  as  limited  to  the  lives  of 
the  preceding  tenants  for  life  ;  in  which  case,  there  would  be  no  occasion  to  call  upon 
Hodgson  for  a  conveyance  of  the  legal  estate,  or  to  join  him  as  a  party  in  the  convey- 
ance, in  order  to  invest  the  defendants  with  all  the  interest,  both  legal  and  equitable, 
which  thev  have  contracted  for.  There  is  no  doubt  but  the  words  of  limitation  used 
do,  in  their  ordinary  acceptation,  import  a  fee.  The  grant  is  to  George  Hodgson  and 
his  heirs.  I  have  to  consider  whether  I  am  authorized  to  supply  in  a  deed,  after  these 
words,  "  To  George  Hodgson,  and  his  heirs,"  the  further  words  "  during  the  life  of 
C  Colmore,  and  her  husband,"  or  whether  the  law  is  that,  if,  in  a  deed,  there  be  a 
limitation  to  a  trustee  to  support  contingent  remainders,  in  whatever  words  the  limita- 
tion is  expressed,  he  shall  take  exactly  the  estate  requisite  for  the  performance  of  the 
trust  reposed  in  him,  and  neither  more  nor  less. 

[618]  One  or  other  of  these  propositions  seems  necessary  so  sustain  this  bill. 

As  to  the  first  of  these  propositions,  I  cannot  do  better  than  refer  to  the  language 
of  my  Lord  Chief  Justice  \\  illes,  in  the  ca.se  of  tarkhurd  v.  Smith,  in  delivering  the 
opinion  of  the  Judges  in  the  House  of  Lords,  in  his  reports,  fol.  332.  It  is  a  case  in 
which  certainly  the  view  that  he  and  the  other  Judges  took  of  the  subject  then  under 
consideration,  did  not  lead  him  to  state  the  rule  of  construction  as  applied  to  deeds 
with  too  much  strictness.  After  stating  the  material  part  of  the  settlement  in  that 
case.  Chief  Justice  Willes  observed,  "  It  is  a  known  maxim  in  law,  that  benigne  faciendte 
sunt  interpretationes  chaitarum,  ut  res  magis  valeat  quam  pereat.  There  is  another, 
that  verba  intention!  et  non  e  contra  debente  inservire.  It  is  said  in  our  books,  that 
the  construction  of  deeds  ought  to  be  favourable,  and  as  near  the  apparent  intent  of 
the  parties  as  possibly  may  be,  and  as  the  law  will  permit.  That  too  much  regard  is 
not  to  be  had  to  the  natural  and  proper  signification  of  words  and  sentences,  to 
prevent  the  simple  intention  of  the  parties  from  taking  effect ;  for  that  the  law  is  not 
nice  in  grants,  and  therefore  it  doth  often  transpose  words  contrary  to  their  order,  to 
bring  them  to  the  intent  of  the  parties,  for  neither  false  Latin  nor  false  English  will 
make  a  deed  void,  if  the  intent  of  the  parties  doth  plainly  appear.  I  have  collected 
these  rules  and  maxims  from  Littleton,  Plowden,  Coke,  Hobart,  and  Finch,  persons  of 
the  greatest  authority.  But  they  are  themselves  so  full  of  justice  and  good  sense, 
that  they  do  not  want  any  authority  to  support  them,  and  I  do  not  know  that  they 
were  ever  yet  controverted.     On  the  foundation  of  these  rules,  whenever  it  is  necessary 

Ex.  Div.  IV.— 34* 
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to  ffive  ail  opinion  upon  the  doubtful  words  of  a  deed,  the  first  thing  we  ought  to 
inquire  into  is,  what  was  the  intention  of  the  parties.  If  the  intent  be  as  doubtful 
as  the  words,  it  will  be  of  no  assistance  at  all.  But,  if  the  intent  of  the  parties  be  plain 
and  clear,  we  ought,  if  possible,  to  put  such  [619]  a  construction  on  the  doubtful 
.words  of  a  deed,  as  will  best  answer  the  intention  of  the  parties,  and  reject  that  con- 
struction which  manifestly  tends  to  overturn  and  destroy  it.  I  admit  that,  though 
the  intent  of  the  parties  be  never  so  clear,  it  cannot  take  place  contrary  to  the  rules  of 
law,  nor  can  we  put  words  in  a  deed  which  are  not  there,  nor  put  a  construction  on 
the' words  of  a  deed  directly  contrary  to  the  plain  sense  of  them.  But  where  the 
intent  is  plain  and  manifest,  and  the  words  doubtful  and  obscure,  it  is  the  duty  of  the 
Judges  (and  this  is  that  astutia  which  is  so  much  commended  by  Lord  Hobait,  in  the 
case  of  The  Earl  of  Cianncbud),  to  endeavour  to  find  out  such  a  meaning  in  the  words 
as  will  best  answer  the  intent  of  the  parties." 

I  cannot,  I  think,  do  better,  than  examine  the  cause  now  before  the  Court,  upon 
the  principles  stated  by  my  Lord  Chief  .lustice  Willes.  Is  there  any  thing  doubtful 
or  obscure  in  the  words  ?  These  words  are,  "  to  the  use  of  George  Hodgson,  and  his 
heirs."  No  words  in  legal  language  have  a  more  distinct  and  certain  meaning,  or  a 
more  ascertained  application.  Do'  any  of  the  pro^■isions  connected  with  these  words 
shew  clearly  and  manifestly  an  intention  that  they  should  not  be  understood  in  their 
usual  sense  ?  Suppose  they  did,  we  have  my  Lord  Chief  Justice  Willes'  authority  for 
saying  that,  if  the  intention  is  to  be  made  effectual  by  inserting  in  the  deed  words, 
this  could  not  be  done.  But  where  is  this  manifest  intention  to  be  found?  Is  it  in 
the  circumstance,  that  the  limitations  which  regard  the  gentlemen  of  the  family, 
contain  the  words  which  in  the  limitations  regarding  the  two  ladies  are  omitted  1 
That  circumstance  might  be  more  powerfully  used  on  the  other  side,  it  might  be  said 
that,  when  the  same  persons  in  the  same  passage  use  an  expression  entirely  diflerent, 
they  have  a  different  meaning.  It  is  every  day's  experience,  that  such  a  circumstance 
is  so  employed  in  argument.  The  parties  knew  how  to  give  to  the  trustee  an  estate 
pur  autre  vie,  when  they  [620]  intended  it.  They  have  done  so  twice  in  most 
appropriate  language.  It  is  impossible,  as  it  seems  to  rae,  to  be  confident  that,  if  the 
persons  using  this  language  had  been  informed  of  its  efl'ect,  and  legal  consequences, 
they  would  not  have  used  it.  The  questions  upon  this  subject  have  commonly  arisen, 
where  its  effect  was  to  prevent  the  operation  of  a  recovery  suffered  by  the  parent  and 
the  son.  Is  it  clear,  that  the  two  grantors  in  this  instrument,  although  they  chose  to 
have  the  power  of  barring  the  entail  in  their  own  lives,  upon  an  eldest  son  attaining 
twenty-one,  did  not  wish  to  prevent  this  in  the  case  of  the  ladies,  who  might  be  under 
the  control  of  theii-  husbands?  I  do  not  say  they  had  such  intention,  I  say  only  that 
there  is  no  inconsistency  or  absurdity  in  it.  That  is  sufficient  for  the  present  purpose. 
The  remaining  argument  is,  that  the  same  limitation  to  the  trustee  in  fee  is  repeated 
twice  ovei-,  and  that,  on  the  second  occasion,  it  was  useless,  if  in  the  first  it  had  its 
due  operation.  So  undoubtedly  it  is.  But  I  do  not  think  that  the  useless  reiJetition 
in  a  single  instance  of  the  provision  does  afford  clear  and  satisfactory  evidence  that  it 
was  intended  to  have  no  operation,  either  in  the  one  or  the  other  instance  Would 
it  be  a  safe  conclusion  from  such  a  circumstance  alone?  A  fee  is  bestowed  twice  over 
on  the  same  person.  The  last  was  unnecessary,  therefore  it  was  not  meant  that  a  fee 
should  pass  at  all.  Which  is  the  most  probable  blunder,  that  material  words  well 
known  to  the  parties,  and  intended  to  be  introduced,  should  be  twice  omitted,  or  that 
a  material  provision,  expressed  in  a  few  words,  should  be  once  unnecessarily  repeated  ? 
I  shall  only  further  say  on  this  subject,  that  I  cannot  discover  any  where,  in  this 
instrument,  that  clear  and  manifest  intent  which  alone  would  authorize  the  liberty 
proposed  to  be  taken  with  the  instrument,  if  such  intent  would  justify  it.  I  will 
advert  to  some  of  the  cases,  which  it  is  contended  prove  that  the  estate  "given,  being 
in  terms  a  fee,  should  be  limited  to  an  estate  pur  autre  vie.  I  will,  [621]  first,  how- 
ever, allude  to  the  known  distinction  between  a  deed  and  a  will,  when  the  party  is 
supposed  to  be,  and  frequently  is,  inops  consilii.  This  distinction  is  found  every  where 
in  our  books,  and  it  would  be  legislating  to  abolish  it. 

The  cases  fiist  cited,  were  those  in  which  the  habendum  in  a  deed  has  been  held 
to  limit  the  effect  of  the  words  used  in  the  grant ;  as,  a  gift  to  a  man  and  his  heirs, 
habendum  to  him  and  the  heirs  of  his  body,  which  is  an  estate-tiiil.  What  authority 
is  this  for  inserting  words  in  a  deed  in  order  to  execute  an  intention  which  can  only 
be  guessed  at?     The  construction  is  made  in  those  cases,  to  carry  into  execution  the 
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testator's  intention,  by  giving  some  effect  to  every  word  he  has  used,  not  by  supplying 
words  he  has  not  used.  The  first  case  cited,  in  which  the  construction  contended  for 
has  been  made,  appears  to  me  to  be  Doe  dem.  Lee  Compere  v.  Hicks.  This  was  a  devise 
to  J.  C.  for  life,  with  remainder,  after  the  determination  of  that  estate,  to  trustees, 
and  their  heirs,  in  trust,  to  preserve  contingent  remainders ;  and  after  his  decease,  to 
the  first  and  other  sons  in  tail  male,  remainder  to  A.  C,  for  life,  and,  upon  the  deter- 
mination of  that  estate,  to  the  same  trustees  and  their  heirs,  to  preserve  contingent 
remainders,  in  manner  aforesaid  ;  remainder  to  the  first  and  other  sons  of  this  tenant 
for  life  in  tail  male.  There  then  followed  four  other  limitations  of  the  same  estates 
to  four  several  tenants  for  life,  with  remainders,  in  precisely  the  same  language. 
Other  estates  were  then  devised,  with  limitations  of  the  same  description,  and  in  the 
same  language.  Lord  Kenyon  inferred  the  testator's  understanding,  that  he  had  not 
given  the  whole  legal  interest  to  the  trustees  by  the  first  limitation  to  them  ;  because, 
if  he  had,  all  the  subsequent  limitations  to  them  were,  as  he  said,  nugatory.  He 
therefore  cut  down  all  these  limitations  in  fee  to  them,  and  converted  them  into 
estates  for  life :  that  is,  he  added  in  [622]  every  instance,  to  the  limitations  to  the 
trustees,  words  which  converted  their  estate  from  a  fee  into  an  estate  to  last  only 
during  the  life  of  the  previous  tenant  for  life.  I  do  not  question  this  case.  It  is 
quite  in  the  spirit  of  what  is  often  done  in  construing  wills.  But  does  it  follow  that 
it  may  be  done  in  a  deed  1  The  next  case  I  shall  mention  is  the  one  that  appears  to 
me  to  come  nearest  to  the  present,  because  it  arose  upon  a  deed :  the  case  of  Curtis 
V.  Price,  which  I  admit  to  be  a  strong  case.  But  what,  in  my  opinion,  distinguishes 
it  from  the  present  is,  the  term  for  years,  immediately  after  the  limitation  in  fee  to 
the  trustees,  created,  and  given  to  the  same  persons.  A  limitation  of  a  very  distinct 
character,  for  imporUmt  purposes,  and  which  could  not  arise  at  all,  if  the  trustees  had 
the  fee  in  them.  They  were  two  inconsistent  and  incompatible  limitations.  One  or 
the  other  must  fail.  In  the  present  case,  I  can  find  nothing  of  that  character.  There 
are  no  inconsistent  limitations.  No  intention  clearly  and  distinctly  expressed  which 
must  fail,  unless  words  be  introduced  into  the  deed  beyond  those  which  the  parties 
themselves  have  used.  All  that  can  be  said  is,  that  the  estate  which  is  given  to  the 
trustees  seems  to  be  larger  than  was  essential  to  its  purpose ;  and  he  has  repeated  it 
a  second  time,  which  w;is  unnecessary.  Neither  of  these  circumstances,  separately, 
nor  even  united,  convey  to  my  mind  distinct  evidence  that  it  was  the  intention  of 
the  parties  to  this  deed  that  the  trustees  should  take  life  estates  only,  and  still  less 
do  they  authorize  me  to  do  that  which  my  Lord  Chief  Justice  Willis  says  cannot  be 
done  in  a  deed,  however  clearly  the  intention  may  appear  from  other  provisions  in 
the  same  deed.  I  think,  therefore,  I  cannot  upon  this  insert  the  words  "during  the 
life  of  Caroline  Colniore,"  in  order  to  diminish  the  estate  given  to  the  trustee.  As 
to  the  notion  that,  whenever  an  estate  is  limited  to  a  person  professedly  as  a  trustee, 
he  shall,  whatever  terms  may  be  used,  take  only  the  estate  requisite  to  enable  him 
to  perform  his  trust,  [623]  and  this,  though  of  a  freehold  and  in  a  deed,  I  do  not  find 
it  supported  by  any  authority,  nor  even  by  any  dictum.  I  know  not  what,  if  the 
rule  exists,  is  to  confine  it  to  a  trust  for  supporting  contingent  remainders,  and  if 
extended  beyond  that,  the  notion  is  contradicted  by  constant  and  daily  experience. 
Boteler  v.  Allingtun  (1  Bro.  C.  C.  72),  is  an  express  authority  that,  even  in  a  will,  a 
devise  to  trustees  in  fee  to  support  contingent  remainders,  and  nothing  more,  leaves 
the  fee  in  them.  It  was  upon  that  ground,  that  Lord  Thurlow  decreed  the  trustee 
to  convey  the  legal  estate  as  the  heir  in  tail,  who  was  in  possession,  should  direct. 
It  has  been  said,  that  no  reliance  is  to  be  put  on  that  case,  because  it  was  a  friendly 
suit.  The  report  states  it  to  have  been  argued,  and  nothing  appears  to  justify  an 
opinion  that  the  point  was  not  fairly  before  the  Court. 

I  am  further  of  opinion  that,  if  the  point  which  I  have  been  considering  be 
doubtful,  I  have  no  right  to  make  the  purchasers  take  a  conveyance,  when  it  is  doubtful 
whether  they  can  have  any  legal  estate.  This  view  of  the  subject  has  prevailed  ever 
since  Shapland  v.  Smith,  in  which  Master  Hett  difFered  from  Mr.  Baron  Eyre.  It  has 
been  objected  to  and  lamented  by  great  authority,  but  the  same  authority  admits  it 
to  be  a  rule  of  the  Court,  which  ought  not  now  to  be  shaken. 

I  think,  therefore,  the  bill  must  be  dismissed  with  costs. 

End  of  Michaelmas  Term,  and  Sittings  after. 
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Memoranda. 

On  the  first  day  of  this  Term,  Thomas  Denman,  Esquire,  took  his  seat  within  the 
bar  of  this  Court,  having,  in  the  previous  vacation,  received  a  patent  of  precedence. 

Durini'  the  Term,  Edward  Goulburn,  Esquire,  was  raised  to  the  degree  of  the 
Coif,  and  gave  rings  with  the  motto  : — "  Nulla  retrorsum." 

Exchequer  of  Pleas. 

HiGGiNS,  Assignee  of  Cartmell,  a  Bankrupt,  v.  M'Adam.  1829. — The  act  of  bank- 
ruptcy by  lying  in  prison  twenty-one  days  under  the  statute  6  Geo.  -i,  c.  16,  s.  5, 
does  not  relate  to  the  time  of  the  arrest. — The  twenty-one  days  during  which  a 
trader  must  lie  in  prison  to  constitute  an  act  of  bankruptcy  under  the  statute 
6  Geo.  4,  c.  16,  s.  5,  are  reckoned  inclusively. — .\  plaintiff  in  execution  upon  a 
judgment  by  confession  ceases  to  be  a  creditor  having  security  for  his  debt  within 
the  statute  6  Geo.  4,  c.  16,  s.  108,  when  the  goods  seized  under  that  execution 
are  sold,  even  though  an  act  of  bankruptcy  be  committed  before  the  return  of  the 
writ. — The  acts  of  a  special  bailiff  appointed  by  a  plaintitt'  in  execution,  who 
indemnifies  the  Sherift',  are  equivalent  to  the  acts  of  the  plaintiff  himself  ;  and 
therefore,  where  a  plaintiff  in  execution  upon  a  judgment  by  confession,  appointed 
a  special  bailift'  who  seized  and  sold  goods  during  two  days,  for  part  of  which  he 
received  the  money,  and  for  the  rest  gave  credit,  before  an  act  of  bankruptcy 
was  committed  by  the  defendant,  it  was  held  that  the  plaintilf  was  entitled  to 
retain  the  proceeds  of  those  sales  against  the  assignees,  although  the  fi.  fa.  was 
not  returnable  before  the  act  of  bankruptcy. 

This  was  an  action  for  money  had  and  received  to  the  [2]  use  of  the  assignee  of 
Kobert  Cartmell,  a  bankrupt.  The  defendant  pleaded  the  general  issue.  The  cause 
came  on  to  be  tried  at  the  last  March  assizes  for  the  county  of  Lancaster,  before  Mr. 
Baron  HuUock,  when  a  verdict  was  found  for  the  plaintiff,  with  2411.  4s.  lid. 
damages,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

"The  plaintiff  in  this  action  is  assignee  of  the  estate  and  effects  of  Robert 
Cartmell,  late  of  Penrith,  gunsmith  and  iron  dealer,  under  a  commission  of  bankrupt, 

IOCS 
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dated  August  30th,  1827.  The  trading  and  a  sufficient  petitioning  creditor's  debt 
were  proved.  The  act  of  bankruptcy  was  committed  by  the  bankrupt  lying  in  gaol 
more  than  twenty  one  days  upon  an  arrest  for  debt.  He  was  arrested  for  debt  on  the 
4th  July,  1)^27,  under  a  Capias  ad  respondendum  at  the  suit  of  a  creditor,  and 
remained  in  custody  on  that  arrest  until  the  5th  July,  when  he  was  taken  to  the 
county  gaol,  where  he  continued  in  prison  upon  the  same  arrest  until  the  commence- 
ment of  this  suit.  The  action  is  brought  to  recover  2411.  4s.  Ud.  as  the  proceeds  of 
the  stock  in  trade  and  other  effects  of  the  bankrupt,  sold  under  a  writ  of  fi.  fa. 
directed  to  the  Sherift"  of  Cumberland,  grounded  on  a  judgment  by  confession  entered 
up  on  a  warrant  of  attorney  given  by  the  bankrupt  to  the  defendant.  The  warrant 
of  attorney  was  given  on  the  lt<th  June,  1827,  and  was  filed  on  the  29th  of  the  same 
month,  when  judgment  was  signed,  and  a  writ  of  fi.  fa.  was  issued  ;  and,  on  the 
evening  of  July  3rd,  1827,  the  seizure  of  the  bankrupt's  eft'ects  was  made.  The  sale 
of  the  effects  under  the  execution  began  on  the  23rd,  and  continued  during  the  24th 
and  2.5th  days  of  July.  The  goods  were  sold  by  auction,  some  i  n  the  23rd,  for  prices 
amounting  to  941.  13s.  8d.,  others  on  the  24th,  for  801.  8s.  lid.,  and  others  on  the  25th 
July,  for  661.  2s.  4d.  A  son  of  the  defendant's  attorney,  who  was  his  clerk,  attended 
the  sale  as  clerk  of  the  sale,  and  received  the  money,  which  was  paid  to  him  as  clerk 
of  the  sale,  to  the  amount  of  501.  on  the  23rd,  [3]  about  501.  on  the  24th,  and  the 
remainder  on  the  25th  July  and  subsequently,  and  he  paid  over  the  whole  to  the 
defendant  a  fortnight  afterwards. 

"In  the  county  of  Cumlierland,  it  is  the  practice  for  the  Sheriff"  not  to  have  bound 
bailiffs,  but  each  warrant  is  made  out  by  the  Sheriff  and  delivered  to  a  special  bailiff, 
appointed  by  the  party  requiring  the  warrant,  on  an  indemnity  given  on  his  behalf  to 
the  Sheritf.  On  the  present  occasion,  the  warrant  on  the  fi.  fa.  was  directed  to  a 
special  bailiff'  appointed  by  the  flefendant's  attorney,  who  gave  his  own  indemnity  to 
the  Sheriff'.  The  special  bailiff  seized  the  eflfects  and  kept  possession  until  and  during 
the  sale.     The  defendant's  attorney  attended  at  the  sale  on  behalf  of  the  defendant. 

"  The  question  for  the  opinion  of  the  Court  is,—  Whether  the  plaintiff"  is  entitled  to 
recover  the  whole  or  any  part  of  the  sum  of  2411.  4s.  lid.  If  the  Court  shall  be  of 
opinion  that  he  is  entitled  to  recover,  the  verdict  is  to  be  entered  for  such  sum  as  the 
Court  shall  direct ;  if  not,  a  nonsuit  is  to  be  entered." 

In  Michaelmas  term  the  c;ise  was  argued  by 

Parke,  J.,  for  the  plaintiff".  The  plaintiff"  is  entitled  to  recover  the  full  amount 
for  which  the  goods  were  sold  ;  or,  at  all  events,  the  proceeds  of  the  last  day's  sale. 
He  is  entitled  to  recover  the  whole  :  first,  because  the  act  of  bankruptcy,  by  relation 
to  the  day  of  the  arrest,  was  complete  before  any  part  of  the  goods  was  sold  ;  and 
secondly,  because  even  if  the  act  of  bankruptcy  had  no  relation,  it  was  complete  on 
the  24th  July,  when  the  twenty-one  days  had  expired,  before  the  proceeds  of  the  sale 
were  paid  over  to  the  defendant.  The  first  branch  of  this  proposition  depends  upon 
the  true  construction  of  the  fifth  section  of  the  new  Bankrupt  Act,  6  Geo.  4,  c.  16. (a) 
Some  difficulty  [4]  may  arise  from  the  obscure  wording  of  this  enactment,  which 
differs  from  the  statute  21  Jac.  1,  c  19,  s.  2,  by  tho  provisions  of  which  the  act  of 
bankruptcy  had  relation  back  to  the  day  of  the  arrest ;  but  it  is  nevertheless  consistent 
with  the  enactment,  that  the  relation  should  take  effect,  and  it  may  be  so  read  by 
suspending  the  sense,  and  considering  each  provision  to  be  a  member  of  the  same 
sentence.  In  the  ordinary  construction  of  the  clause,  there  would  seem  to  be  a 
distinction  between  lying  in  prison  and  an  escape.  But  there  is  no  reason  in  principle 
for  such  a  distinction,  the  object  of  a  relation  being  to  prevent  the  intermediate 
disposal  of  property,  which  is  alike  applicable  to  either  case.  The  absurdity  of  a 
contrary  construction  may  be  easdy  illustrated.  Suppose  a  trader  to  be  arrested, 
and  to  lie  in  prison  for  twenty-one  days  :  then,  according  to  that  construction,  he 
would  be  a  bankrupt  from  the  last  day  of  his  imprisonment  ;  but  should  he  lie  in 
prison  for  a  longer  period,  say  twenty-two  days,  and  then  escape,  the  act  of  bank- 
ruptcy would  have  relation  to  the  day  of  the  arrest.  A  construction  involving  such 
an  absurdity  should  be  avoided,  particularly  where,  by  suspending  the  sense  to  the 
last  part  of  the  sentence,  the  words  "  from  the  time  of  such  arrest,"  may  be  rendered 
applicable  to  every  member  of  the  sentence,  the  intention  of  the  legislature  may  be 
effectuated,  and  all  absurdities  may  be  avoided.     By  the  provisions  of  the  old  act 

(a)  See  the  enactment,  in  the  judgment  of  the  Court. 
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(21  Jac.  1,  c.  19,  s.  2),  there  was  no  relation  in  the  event  of  an  escape.  It  would  be 
singular  to  take  from  the  one  case  such  a  provision,  and  to  apply  it  to  another  alter- 
native, to  which  before  no  such  enactment  was  applicable.  That  could  not  be  the 
intention  of  the  Legislature  ;  but,  on  the  contrary,  it  is  clear  that  the  object  of  a 
relation  was  to  prevent  an  intermediate  disposal  of  property,  a  provision  highly 
beneficial  for  the  prevention  of  fraud.  This  construction  is  favoured  by  the  proviso 
of  the  sec-[5]-tion,  which,  in  eases  of  arrest  before  the  late  act  comes  into  operation, 
continues  the  old  enactment.  If  this  be  the  true  construction,  the  act  of  bankruptcy 
was,  by  relation,  committed  on  the  4th  July,  and  the  plaintiff  is  entitled  to  recover 
the  proceeds  of  the  sale.  But  even  should  this  construction  fail,  the  plaintiff  is  still 
entitled  to  the  whole,  becau.se,  although  there  was  a  partial  levy,  no  part  of  the 
proceeds  was  paid  to  the  defendant  until  after  the  act  of  bankruptcy  was  complete  ; 
and  the  mone}^  having  been  paid  to  the  agent  of  the  Sheriff,  he  was  entitled  to  retain 
it  until  the  return  of  the  writ ;  until  which  time,  or  at  least  until  the  money  was  paid 
over,  the  defendant  could  not  be  satisfied. (a) 

At  all  events,  the  plaintiff  is  entitled  to  recover  the  proceeds  of  the  last  day's  sale. 
This  depends  upon  the  construction  of  the  statute  6  Geo.  4,  c.  16,  s.  108,  upon  which 
several  cases  have  ali'eady  occurred.  The  first  question  arose  in  the  case  of  Tai/lor  v. 
Taylor  (8  D.  &  E.  159  ;  5  B.  &  C.  392),  where  the  Court  of  King's  Bench  refused  to 
interfere  upon  a  summary  application  to  set  aside  an  execution  issued  upon  a  judgment 
by  nil  dicit,  observing  that  the  assignees  might  bring  an  action  of  trover  against  the 
Sheriff,  if  the  true  construction  were  that  the  execution  was  defeated.  The  next  case 
was  that  of  IVymer  v.  Kemhle  (6  B.  &  C.  479),  in  which  a  creditor  vrho  had  obtained 
judgment  by  non  sum  informatus,  issued  a  fi.  fa.,  and  took  a  bill  of  sale  of  the  goods 
seized  under  it,  after  which  the  debtor  became  bankrupt,  and  the  assignees  seized  the 
goods.  Lord  Tenterden  there  held,  that  the  dividing  point  now  was,  that  if  a  creditor 
obtain  judgment  aftei'  verdict,  and  seize  the  goods  before  the  bankruptcy,  he  may 
proceed  to  sell,  notwithstanding  the  bankruptcy  ;  but  that  in  other  cases  he  has  no 
right,  unless  the  execution  has  been  perfected  by  sale  before  the  bank-[6]-ruptcy.  But 
the  most  recent  decision  is  that  of  Notley  v.  Buck  (8  B.  &  C.  160  ;  2  M.  &  K.  68),  which 
is  precisely  in  point  upon  this  part  of  the  argument.  That  was  an  action  for  money 
had  and  received,  against  a  Sheriff,  under  these  circumstances : — Two  judgments 
having  been  obtained  by  nil  dicit  against  Jarman,  writs  of  ii.  fa.  were  issued  and 
delivered  to  the  defendant  who  seized  the  goods,  but,  before  the  goods  were  sold, 
Jarman  committed  an  act  of  bankruptcy,  upon  which  a  commission  issued.  The 
Sheriff's  officei-  sold  the  goods,  and  paid  the  proceeds  to  the  judgment-creditor,  upon 
which  the  assignees  brought  an  action  ;  and  the  Court  held  that  he  was  not  justified 
in  paying  over  the  money,  but  was  liable  to  be  sued  for  it  by  the  assignees,  in  an 
action  for  money  had  and  received. 

Aldersou,  for  the  defendant.  The  act  of  bankruptcy  has  no  relation,  by  the 
provisions  of  the  late  act  of  Parliament,  to  the  first  ari-est.  By  the  fifth  section, 'three 
classes  of  acts  of  banki'uptcy  are  contemplated.  Arrest  or  commitment  to  prison  for 
debt,  or  on  any  attachment  for  non-payment  of  money,  is  the  first ;  a  detainer  for 
debt  after  commitment  for  any  other  cause,  is  the  second  ;  and  the  third  is,  an  escape. 
The  two  first  are  classed  together,  but  the  last  is  separate  and  distinct,  for  this  plain 
and  obvious  reason,  that,  in  the  two  first  cases,  the  expiration  of  the  imprisonment 
may  be  ascertained,  whereas  it  may  be  doubtful  at  what  period  the  escape  took  place, 
which  might  create  a  ditticulty,  unless  the  day  weie  in  that  case  fixed  from  the  date 
of  the  arrest.  The  words  of  the  clause  are  plain  and  intelligible,  and  it  does  not 
follow,  because  by  the  proviso  acts  of  bankruptcy,  which  commenced  before  the  act 
came  uito  operation,  viere.  not  to  be  complete  until  the  party  had  been  in  prison  for 
two  months,  that  the  doctrine  of  relation,  as  applicable  to  ar-[7]-rests,  would  even  in 
that  case  be  embodied  into  the  present  statute.  But  it  is  said,  that  the  proceeds  of 
the  sale  were  not  paid  to  the  defendant  until  after  the  act  of  bankruptcy,  and  that, 
therefore,  this  being  a  judgment  by  confession,  the  plaintiff  has  no  title  to  retain  the 
money.  The  108th  section  of  the  statute  has  been  construed  to  apply  merely  to  such 
persons  as  have  security  from  the  bankrupt.  Now,  in  this  case,  the  execution-creditor 
had  no  right  to  come  upon  the  bankrupt  for  his  debt,  but  could  look  to  the  Sheriff 
merely  ;  he  had  the  money  in  his  hands,  and  the  defendant  having  that  security,  could 

(a)  See  upon  this  point  the  case  of  Morland  v.  Pellatt,  8  B.  &  C.  722. 
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not  consider  the  bankrupt  as  his  debtor.  Clerk  v.  TFithers  (1  Salk.  322  ;  2  Ld.  Eay. 
1072).  After  a  levy  to  the  amount  of  the  debt,  under  a  fi.  fa.,  the  plaintiff  has  no 
further  remedy  against  the  defendant,  but  can  only  proceed  against  the  Sheriff ;  for, 
the  defendant  having  lost  his  goods,  may  plead  to  an  action  on  the  judgment  that  the 
goods  were  levied  under  a  fi.  fa.  rerkinson  v.  Gilford  (Cro.  Car.  539).  But  the  special 
custom  found  in  the  case  is  a  complete  answer  to  this  argument ;  for,  where  the 
execution-creditor  indemnifies  the  Sheriff,  and  appoints  his  own  bailiff,  the  receipt  by 
the  bailiff  is  a  receipt  by  the  execution-creditor ;  insomuch  that,  even  were  the  money 
misapplied,  the  Sheriff  would  not  be  responsible. 

Parke,  in  reply.  But  one  reason  is  suggested  why  the  relation  should  not  apply 
equally  to  an  arrest  as  to  an  escape.  It  is  said  that  a  difficulty  may  exist  in  fixing 
the  precise  period  of  an  escape,  but  that  difficulty  never  occurred  upon  the  statute, 
21  Jac.  1,  c.  19,  s.  2,  whic-h  did  not  create  a  relation  in  the  event  of  an  escape.  With 
respect  to  the  second  branch  of  the  first  proposition,  it  is  said  that  the  plaintiff  ceases 
to  be  a  creditor  at  the  moment  of  the  seizure.  That  cannot  be  the  true  construction 
of  the  statute,  because  it  considers  a  creditor  who  has  an  execution  [8]  served  and 
levied,  as  one  who  has  a  security  for  his  debt.  Under  the  same  words  in  the  statute 
21  Jac.  1,  c.  19,  s.  9,  it  was  adjudged  to  operate  as  a  discharge  where  the  goods  were 
seized  ;  but  the  proviso  in  this  statute,  which  fixes  upon  the  exception,  makes  a  dis- 
tinction, and,  in  cases  like  the  present,  entitles  the  execution  creditor  to  retain  that 
money  merely  which  has  been  paid  before  the  act  of  bankruptcy.  JFi/mer  v.  Kemhle. 
The  custom  found  in  the  case  does  not  affect  the  question  ;  for,  until  the  Sheriff  has 
rendered  his  account  of  poundage  and  expenses,  no  fixed  sum  is  due  to  the  plaintift" 
in  execution  :  but,  even  in  that  view  of  the  case,  the  plaintiff  is  entitled  to  recover  the 
money  paid  after  the  24th  July. 

Cur.  adv.  vult. 

G.\RROW,  B.,  after  stating  the  facts  of  the  case,  now  delivered  the  judgment  of  the 
Court  as  follows  : — Two  questions  were  made  upon  the  argument  of  this  case, — first, 
whether  the  act  of  bankruptcy,  by  relation  to  the  time  of  the  arrest,  was  complete  on 
the  4th  July  ;  and  secondly,  if  the  act  of  bankruptcy  was  not  complete  until  the  24th 
of  that  month,  whether,  under  the  circumstances  of  the  case,  the  plaintiff  was  not 
still  entitled  to  the  whole  sum  levied  under  the  writ  of  fieri  facias.  As  to  the  first 
point,  if  the  act  of  bankruptcy  was,  by  relation  to  the  4th  of  July,  complete,  the 
plaintiff  would  be  entitled  to  retain  the  verdict  for  the  entire  sum,  the  execution  being 
founded  on  a  judgment  by  confession,  and  there  having  been  no  actual  sale  until  after 
the  act  of  bankruptcy.  The  question  as  to  the  act  of  bankruptcy  arises  on  the  con- 
struction of  the  .5th  section  of  the  shitute  6  Geo.  4,  c.  16,  which  is  as  follows : — That 
where  any  such  trader  having  been  arrested  or  committed  to  prison  for  debt,  or  on  any 
attachment  for  non-payment  of  money,  shall,  upon  such  or  any  other  arrest,  or  com- 
mitment for  debt,  or  non-payment  of  money,  or  for  any  detention  for  debt,  lie  in 
prison  for  [9]  twenty-one  davs,  or  having  been  arrested  or  committed  to  prison  for 
any  other  cause,  shall  lie  in  prison  for  twenty-one  days  after  any  detainer  for  debt 
lodged  again-st  him,  and  not  discharged,  every  such  trader  shall  be  thereby  deemed 
to  have  committed  an  act  of  bankruptcy ;  or,  if  any  such  trader  having  been  arrested, 
committed,  or  detained  for  debt,  shall  escape  out  of  prison  or  custody,  every  such 
trader  shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy  from  the  time 
of  such  arrest,  commitment  or  detainer,  provided  that,  if  any  such  trader  shall  be  in 
prison  at  the  time  of  the  commencement  of  this  act,  such  trader  shall  not  be  deemed 
to  have  committed  an  act  of  bankruptcy  by  lying  in  prison,  until  he  shall  have  lain 
in  prison  for  the  period  of  two  months.  This  clause  creates  three  acts  of  bankruptcy. 
The  two  first  are,  where  a  trader  lies  in  prison  for  debt  for  twenty-one  days,  or, 
having  been  arrested  or  committed  to  prison  for  any  other  cause,  shall  lie  in  prison 
for  twenty-one  days  after  a  detainer  for  debt  lodged  against  him.  The  act  says,  that 
every  such  trader  shall  thereby  he  deemed  to  have  committed  an  act  of  bankruptcy. 
Now,  if  the  clause  had  stopped  there,  no  question,  as  it  seems  to  me  (and  in  which 
the  rest  of  the  Court  who  heard  the  argument  concur),  could  have  arisen  on  the  point. 
The  clause  then  proceeds,  or  if  any  trader  having  been  arrested  for  debt  shall  escape 
out  of  prison,  every  such  trader  shall  be  deemed  to  have  thereby  committed  an  act 
of  bankruptcj'  from  the  time  of  such  arrest,  provided  that  no  trader  in  prison  at  the 
time  of  passing  the  act  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  by 
lying  in  prison  until  he  shall  have  been  a  prisoner  for  the  period  of  two  months.     It 
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is  difficult  to  believe  that  the  Legislature  intended  to  create  an  act  of  bankruptcy  in 
all  those  cases  by  relation  back  to  the  first  arrest.  The  two  first  acts  are  classed 
together,  then  the  third  is  quite  of  a  different  character,  separated  by  intermediate 
words,  by  words  that  intervene  [10]  between  the  first  and  second  clause  and  the  third 
to  which  the  enactment  relates.  The  relation  back  to  any  antecedent  period  to  make 
an  act  of  bankruptcy  is  a  case  strictissimi  juris,  and  ought  not  to  pi'evail,  except  where 
the  woids  of  the  statute,  upon  which  that  construction  is  to  be  found,  are  clear  and 
without  doubt.  I  do  not  know  how  to  insert  words  of  relation  in  that  part  of  the 
clause  in  which  the  Legislature  has  omitted  them.  And  where,  in  an  act  of  Parliament 
professedly  made  for  the  amendment  of  the  laws  relating  to  bankrupts,  this  omission 
is  found,  I  think  that  the  Court  would  be  going  beyond  their  province,  which  is  merely 
that  of  construction,  if  they  were  to  suppty  it:  that  would  be  to  hold  that  the  Legis- 
latui'C  meant  something  which  they  have  not  expressed.  If  the  intention  of  the 
Legislature  were  otherwise,  it  rests  with  them  to  make  an  alteration  :  the  duty  of  the 
Court  is  only  to  construe  and  give  eff"ect  to  the  enactment  as  it  is  framed. 

Now,  the  statute  1  Jac.  1,  c.  15,  s.  2,  enacts,  "That  every  person  using  the  trade 
&c.,  who,  being  arrested  for  debt,  shall,  after  his  arrest,  lie  in  prison  for  six  months 
or  more  upon  such  arrest,  shall  be  accounted  and  adjudged  a  bankrupt  to  all  intents 
and  purposes."  Then,  the  statute  21  Jac.  1,  e.  19,  s.  2,  enacts,  "That  every  person 
using  the  trade  &c.,  who,  being  arrested  for  debt,  shall,  after  his  arrest,  lie  in  prison 
two  months  or  more  upon  that  or  any  other  arrest  for  debt,  or,  being  arrestefl  for 
1001.  or  more  of  just  debt,  shall,  at  any  time  after  such  arrest,  escape  out  of  prison, 
shall  be  accounted  a  bankrupt ;  and,  in  the  said  cases  of  arrest  or  lying  in  prison  for 
such  debt,  or  getting  forth  by  common  or  hired  bail,  from  the  time  of  his  said  first 
arrest."  It  is  observable,  that  the  latter  statute  reduces  the  term  of  imprisonment 
for  debt  from  six  to  two  months,  and  also  superadds  express  words  of  relation  to  the 
different  acts  of  bankruptcy  therein  enumerated.  And  hence,  it  seems  clear  that, 
without  those  words,  the  words  of  1  Jac.  1,  which  are  similar  to  those  adopted  in 
[11]  the  late  act  of  Parliament,  were  deemed  not  sufficient  to  make  the  party  a  bank- 
rupt, by  relation,  from  the  time  of  the  first  arrest,  without  the  introduction  of  express 
words  for  that  purpose ;  and,  therefore,  the  Legislatui-e,  by  express  and  positive 
enactment,  in  the  21  Jac.  1,  c.  19,  s.  2,  made  the  party,  after  lying  in  prison  for  two 
months  for  debt,  a  bankrupt  from  the  first  arrest.  Then,  supposing  this  to  be  so, 
and  that  there  is  no  relation,  the  act  of  bankruptcy  is  inchoate  and  in  progress  only 
until  the  party  has  lain  in  prison  twenty-one  days,  and  until  the  expiration  of  that 
time  no  act  of  bankruptcy  can  be  said  to  be  complete. 

Assuming  that  no  act  of  bankruptcy  was  completed  till  the  expiration  of  the  2-fth 
of  July,  at  which  time  the  period  of  remaining  in  prison  would  have  expired,  the  question 
will  be,  whether  the  plaintiff'  is  entitled  to  retain  his  verdict,  and  to  what  extent. 
That  will  depend  upon  the  construction  of  the  6th  of  his  present  Majesty,  chap.  16, 
sect.  108.  That  section  enacts,  that  no  creditor,  having  security  for  his  debt,  shall 
receive  upon  any  such  security  more  than  a  rateable  part  of  such  debt,  except  in 
respect  of  any  execution  or  extent  served  and  levied  by  seizure  upon,  or  any  mortgage 
of,  or  any  lien  upon,  any  part  of  the  property  of  such  bankrupt  before  the  bankruptcy  ; 
provided  that  no  creditor,  though  for  a  valuable  consideration,  who  shall  sue  out 
execution  upon  any  judgment  oljtained  by  default,  confession,  or  nil  dicit,  shall  avail 
himself  of  such  execution  to  the  prejudice  of  other  fair  creditors,  but  shall  be  paid  rate- 
ably  with  such  creditors.  If  a  fieri  facias  be  sued  out  on  a  judgment  obtained  after 
a  verdict,  and  the  sheriff'  levy  by  a  seizure  before  the  bankruptcy,  the  execution-creditor 
will,  in  such  case,  be,  under  the  former  branch  of  the  statute,  entitled  to  the  fi'uits 
of  his  execution. (tt)  But  under  what  circumstances  an  execution  sued  out  on  a  [12] 
judgment  obtained  by  confession  shall  be  available,  depends  upon  the  construction 
of  the  latter  part  of  this  section.  The  consideration  of  this  section  has  been  before 
the  Court  of  King's  Bench  on  more  than  one  occasion,  and,  on  account  of  what  appeared 
to  them  to  be  a  palpable  injustice  and  inconvenience  that  would  foUow  from  a  literal 
construction  of  the  proviso  introduced  in  this  part  of  the  act,  that  Court,  in  the  case 
of  IFymer  v.  Kemhle  (6  Barn.  &  Cress.  479),  held  that,  where  an  execution  sued  out 
on  a  judgment  by  non  sum  itiformatus  was  actually  completed  and  executed  before 
the  bankruptcy  of  the  debtor,  such  an  execution  was  not  within  the  operation  of  the 

(a)  See  Cole  v.  Davies,  1  Lord  Raym.  724. 
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statute.  With  this  opinion  so  delivered  by  the  Court  of  King's  Bench,  this  Court 
now,  upon  consideration,  concurs.  There  may  be  some  who,  if  it  were  necessary  to 
inquire  into  all  the  reasons  that  were  assigned  in  delivering  that  judgment,  might 
wish  for  more  time  to  consider  whether  they  would  concur  in  all  those  reasons ;  but, 
in  the  decision,  I  am  authorized  by  my  brethren  to  say,  we  concur. 

The  question  then  is,  whether  the  execution  was  not,  as  to  the  effects,  sold  on  the 
23rd  and  24th  of  July,  completely  executed  before  the  bankruptcy  ;  for,  if  it  were  so, 
then,  as  to  the  amount  of  those  sales,  the  execution-creditor  would  be  well  entitled 
to  the  fruits  of  his  execution.  By  those  sales  on  the  23rd  and  24th  of  July,  the 
goods  ceased  to  be  the  property  of  Cartmell,  the  bankrupt,  so  that  there  was  nothing 
on  which  tlie  assignment  of  the  commissioners  could  attach  belonging  to  the  bankrupt, 
as  far  as  concerned  those  goods  merely.  The  money  indeed  to  be  derived  from  such 
sales  remained  in  the  hands  of  the  clerk  of  the  sale,  or  with  the  puichasers,  but  not 
as  the  money  or  property  of  the  bankrupt,  for  by  the  sale  it  became  the  property  of 
the  defendant,  the  party  for  whom  the  goods  were  sold.  That  the  [13]  Sheriffs  may, 
under  a  writ  of  ti.  fa.,  pay  money  to  the  plaintiff,  is  ruled  by  Holt,  Chief  Justice 
(2  Lord  li^iym.  1074  ;  6  Mod.  299) ;  and,  after  a  levy  to  the  amount  of  the  debt  under 
a  fi.  fa.,  the  plaintiff  has  no  further  remedy  against  the  defendant  against  whom  he 
recovered  judgment,  but  must  proceed  against  the  Sheriff;  for  the  defendant,  having 
lost  his  goods,  may  plead,  to  an  action  brought  on  the  judgment,  that  they  were 
levied  by  ti.  fa.  ;  that  is  decided  in  the  case  of  I'erkinsoii  v.  Gilford  (Cro.  Car.  539), 
and  the  same  ruling  will  be  found  in  the  2nd  Lord  liaymond.  1074,  to  which  I  before 
referred,  and  6  Modciii,  297  and  299.  The  rule  is  that,  when  execution  is  executed, 
the  property  is  changed ;  and  execution  is  said  to  be  executed  when  a  sale  has  taken 
place.  And,  in  such  case,  an  action  for  money  had  and  received  will  lie  by  an  execu- 
tion-creditor against  the  Sheriff  for  money  received  by  him  under  such  sale.  If  that 
be  so,  it  seems  clear,  that  the  money  levied  in  this  case  was  the  money  of  the  execution- 
creditor,  otherwise  he  could  sustain  no  action  to  recover  it  against  the  Sheriff.  This 
is  the  doctrine  of  Lord  Chief  Justice  Dallas,  in  delivering  the  opinion  of  the  Court 
in  the  case  of  Swain  v.  Morlaiid  (3  Moore,  740;  1  B.  &  B.  370),  which  distinction 
he  there  says  is  recognized  in  all  the  cases. 

In  the  present  case,  it  was  argued,  that  the  execution-creditor  continued  a  creditor 
until  the  whole  money  was  paid  to  him,  and  that  the  plaintiff  had  no  claim  against 
the  Sheriff  until  the  return  of  the  writ.  But,  if  the  law  has  been  correctly  stated, 
these  propositions  are  extremely  difficult,  if  not  impossible,  to  be  maintained.  Until 
the  return  of  the  writ,  as  was  stated  by  the  Chief  Justice,  in  the  case  referred  to,  the 
money  may  be  unfler  the  control  of  the  Court ;  but,  though  it  be  so,  if  not  paid  over, 
still  it  is  only  to  answer  the  exigency  of  the  writ :  and  so  it  was  ruled  in  the  case  in 
2nd  Lord  Raymond,  to  which  I  have  [14]  already  referred,  which  will  be  found  to 
bear  out  that  doctrine  of  the  Chief  Justice. 

But  it  is  unnecessary  to  consider  whaf.  would  have  been  the  rights  of  the  present 
plaintiff,  in  case  the  money,  the  proceeds  of  the  execution,  had  remained  in  the  hands 
of  the  Sheriff  after  a  levy  and  a  sale  by  his  own  proper  officer,  because  the  sales  on 
the  23rd  and  24th  of  July  having  been  made  by  an  agent  of  the  plaintiff,  we  must 
consider  those  sales  of  the  same  legal  effect  as  if  they  had  been  made  by  the  plaintiff 
himself,  and  of  consequence  that  the  money  actually  received  on  those  days  by  the 
clerk  of  the  plaintiff's  attorney  (which  attorney  entered  into  an  indemnity),  was 
received  by  the  plaintiff  himself. 

In  the  case  of  De  Moranda  v.  DunHn  (4  Term  Rep.  119),  whore  the  .Sheriff  appointed 
a  special  bailiff  at  the  plaintiff's  request,  the  Court  held,  that  the  latter  could  Tiot  rule 
the  Sheriff  to  return  the  writ ;  and  BuUer,  Justice,  said  it  had  been  repeatedly  held 
that,  if  a  special  bailiff  be  appointed  on  the  nomination  of  the  plaintiff,  the  latter  must 
take  the  consequence  of  the  acts  of  the  former;  the  Court  has  considered  them  a.«  the 
acts  of  the  plaintitl  himself.  The  same  point  was  determined  in  Hamilton  v.  Dalnel 
(4  Term  Rep.  121,  n.  («)).  But  in  Taylm-  v.  Richardsmi  (8  Term  Rep.  505),  though 
the  Sheriff  had  appointed  a  special  bailiff  to  arrest  the  defendant  at  the  plaintitt's 
request,  the  Court  held  the  Sheriff  responsible  after  the  arrest  made,  and  Lord  Kenyon 
said  this  was  very  distinguishable  from  the  former  cases,  which  at  that  time  were 
brought  under  the  consideration  of  the  Court.  The  receipt  of  the  monies  by  the 
agent  of  the  execution-creditor  at  the  sale,  would  operate  as  a  discharge  to  the  Sheriff 
from  any  demand  by  the  creditor  in  respect  of  that  money.     And  as  to  the  money 
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to  he  derived  by  the  sales  on  the  23rd  and  24th  July,  but  which  was  not  then 
in  fact  re-[15]-ceived  by  the  sale  clerk,  the  Sheriff  was  discharged  as  against  the  then 
plaintil!"  of  that  money.  The  payment  might  have  been  insisted  on  at  the  time  of  the 
sale,  and  the  giving  credit  to  the  purchasers  was  the  act  of  the  plaintiff's  agent,  and 
not 'of  the  Sheriff;  and  the  money  last  adverted  to,  though  not  in  fact  received  till 
after  the  bankruptcy,  was,  before  the  bankruptcy,  the  proper  money  of  the  e.xecution- 
creditor.  It  is  clear,  from  several  cases,  that  the  Sheriff  is  placed  in  a  very  different 
situation  with  respect  to  responsibility  where  there  is  a  special  bailiff  appointed  by 
and  on  the  behalf  of  the  plaintiff,  from  that  in  which  he  stands  where  the  sale  under 
the  execution  is  made  by  his  own  officer,  in  the  course  of  the  ordinary  execution  of 
the  duty  of  Sheriffs  generally  through  the  counties  of  the  kingdom.  The  practice 
which  prevails  in  the  county  of  Cumberland  is  stated  in  the  case,  and  it  is  also  stated 
that,  according  to  this  practice,  the  warrant  under  which  the  sale  in  question  was 
effected,  was  directed  to  a  special  bailiff  nominated  by  the  plaintiff's  attorney,  and  on 
his  (the  attorney's)  indemnity.  The  Sheriff,  therefore,  was  not  bound  to  return  the 
writ.  De  Moranda  v.  Dunkin  (4  T.  K.  119),  Beckford  v.  JFelby  (2  Esp.  591),  HamiUmi 
V.  Dalziel  (2  Black.  952).  The  same  doctrine  was  recognized  and  enforced  in  Porter  v. 
Finer  (1  Chit.  Kep.  613).  It  was  there  holden,  that  the  appointment  of  a  special 
bailiff  discharges  the  Sheriff,  and  that,  if  the  Sheriff,  even  afterwards,  return  that  he 
has  paid  the  money  to  the  plaintiff',  he  is  not  liable  to  an  action  for  a  false  return. 
And  Lord  EUenborough  in  that  case  says,  the  point  has  been  frequently  discussed  in 
cases  from  the  northern  counties,  where  it  is  usual  to  appoint  a  special  bailiff,  and  it 
was  held  that  liy  such  an  act  the  Sheriff  was  discharged ;  and  Mr.  Justice  Dampier 
said,  the  bailiff'  received  the  money,  but  he  received  it  as  agent  of  the  party.  Again, 
in  the  case  of  [16]  Pallider  v.  PaUister,  it  was  held  that  the  Sheriff  was  discharged  by 
the  plaintiff  appointing  a  special  bailiff  and  agent  to  manage  the  sale  under  a  writ  of 
fi.  fa.  (1  Chit.  Rep.  614,  n.). 

For  these  reasons,  therefore,  we  are  of  opinion  that  the  verdict  ought  to  be  reduced 
to  the  sum  of  661.  2s.,  the  amount  of  the  goods  sold  on  the  25th  day  of  July,  after 
Cartmell  became  a  bankrupt.  With  respect  to  these  goods,  the  plaintiff  is  entitled  to 
retain  his  verdict;  and  the  plaintiH's  right  to  the  latter  sum  is  agreeable  to  the 
construction  put  upon  this  section  of  the  sixth  of  his  present  Majesty  in  the  case  of 
Notley  V.  Buck.{h) 

(h)  This  case  involves  the  construction  of  two  very  important  sections  of  the  late 
bankrupt  act.  With  respect  to  the  fifth  section,  this  is  the  first  case  in  which  the 
question,  whether  the  act  of  bankruptcy  by  h'ing  in  prison  has  relation  to  the  time 
of  the  arrest,  has  been  decided  ;  for,  although  it  occurred  at  Nisi  Prius,  in  the  ease  of 
Tucker  \.  Barron,  1  M.  &  M.  137,  S.  C.  3  C.  &  P.  85,  Lord  Tenterden  declined  giving 
any  opinion  upon  the  subject.  Two  points  are  upon  this  section  resolved  :  the  first, 
that  the  act  of  bankruptcy  has  no  relation  ;  and  the  second,  that  the  time  of  lying  in 
prison  is  to  be  reckoned  inclusively  ;  as,  for  instance,  where  the  arrest  is  on  the  4th 
July,  the  act  of  bankruptcy  will  be  complete  on  the  24th  of  the  same  month,  so  as  to 
over-reach  an  act  done  on  the  25th.  This  latter  construction  accords  with  the  rule 
applicable  to  the  stat.  21  Jac.  I.  c.  19,  s.  2,  which  enacted  that  a  trader  lying  in  prison 
two  months  after  an  arrest  for  debt,  should  be  adjudged  a  bankrupt  from  the  time  of 
his  first  arrest,  which,  it  was  holden  in  the  case  of  Ghissington  v.  Rawlins,  3  East,  407, 
S.  C.  4  Esp.  234,  included  the  day  of  the  arrest. 

With  respect  to  the  lOSth  section,  this  seems  to  complete  the  class  of  cases  in 
which  that  obscure  and  difficult  clause  has  come  under  the  consideration  of  the  Court. 
Of  the  difficulty  of  that  construction  we  have  the  best  authority,  for,  in  the  case  of 
Taylor  v.  Tai/lor,  S  D  &  R.  159  ;  S.  C.  5  B.  &  0.  392,  the  Court  of  King's  Bench,  upon 
that  ground,  refused  to  interfere  upon  a  summary  application,  to  set  aside  an  execution 
issued  upon  a  judgment  obtained  by  nil  dicit.  Impressed  with  this  difficulty,  the 
Court  of  King's  Bench,  in  the  case  of  JFynier  v.  Kemhle,  6  B.  &  C.  479,  attempted  to 
put  a  construction  upon  the  clause  so  as  to  give  effect  to  the  enactment,  and  at  the 
same  time  to  avoid  the  manifest  injustice  which  would  ensue  from  a  more  liberal 
construction,  by  which,  at  any  remote  period,  the  assignees  would  be  entitled  to  recover 
money  levied  [17]  under  a  judgment  by  confession.  The  construction  so  put  upon 
this  clause  may  be  shortly  stated  as  follows  :— The  section  contemplates  the  case  of 
a  creditor  having  security  for  his  debt,  and  directs  that  such  creditor  shall  receive  no 
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more  than  a  rateable  proportion  of  his  debt  upon  such  security :  excepted  from  this 
general  enactment  is  the  ease  of  an  execution  or  extent  served  and  levied  by  seizure 
upon  any  part  of  the  property  of  the  bankrupt  before  the  bankruptcy,  the  plaintiff 
being,  in  such  case,  considered  to  be  a  creditor  having  security,  in  respect  of  his  right 
to  sell  the  goods  so  seized  ;  but,  inasmuch  as  this  exception,  if  unrestricted,  would, 
by  favouring  collusive  and  voluntary  executions,  defeat  the  general  policy  of  the 
bankrupt  laws,  which  is  to  ensure  an  impartial  distribution  of  the  bankrupt's  estate, 
the  same  section  provides,  that  the  exception  shall  not  apply  to  executions,  though 
for  a  valuable  consideration,  which  are  sued  out  upon  any  judgment  obtained  by 
default,  confession,  or  nil  dicit.  Now,  it  is  observable  that  this  proviso  merely  limits 
the  previous  exception,  and  that  the  exception  applies  only  to  cases  falling  within  the 
first  part  of  the  clause,  viz.  to  creditors  having  security  for  their  debts  ;  and  therefore, 
that  a  creditor  who  obtains  judgment  after  verdict,  has  a  right  to  the  goods  seized 
under  an  execution  founded  upon  that  verdict,  if  they  are  seized  before  the  bankruptcy  ; 
but  that,  if  the  goods  are  seized  under  an  execution  founded  upon  a  judgment  by 
default,  confession,  or  nil  dicit,  they  cannot  be  detained  against  the  assignees,  provided, 
at  the  time  of  the  act  of  bankruptcy,  the  plaintiff  inexecution  continues  to  be  a  creditor 
within  the  meaning  of  that  clause.  Upon  this  construction,  several  cases  have  occurred 
in  which  the  question  has  been,  at  what  time  does  an  execution-creditor  cease  to  be 
a  creditor  having  security  for  his  debt.  In  iri/mer  v.  Kemble,  the  plaintiff  in  execution 
upon  a  judgment  by  non  sum  informatus,  having  issued  a  fi.  fa.,  took  from  the  Sheriff 
a  bill  of  sale  of  the  goods ;  and  the  Court  held  that  he  was  not,  at  the  time  of  the 
bankruptcy,  a  creditor  having  security,  because  he  had  been  paid  by  means  of  the 
execution  before  the  bankruptcy  occurred.  The  next  case  in  order  of  date  is  that  of 
Notley  v.  Buek.  8  B.  &  C.  160 ;  S.  G.  2  M.  &  R.  68,  in  which  an  act  of  bankruptcy  was 
committed  after  the  goods  had  been  seized  by  the  Sheriff  under  a  fi.  fa.,  issued  upon 
II  a  judgment  obtained  by  nil  dicit,  but  before  they  were  sold  :  and  the  Court  there  held 
II  that  the  plaintiff  in  execution  was  still  a  creditor  having  security  for  his  debt,  and 

therefore  within  the  proviso  of  the  108th  section,  which  fastens  upon  and  limits  the 
exception.  In  the  first  case,  the  plaintiff  in  execution  had  obtained  the  fruits  of  his 
judgment,  in  the  second,  he  continued  to  be  a  creditor  in  respect  of  his  right  to  sell 
the  goods  seized,  which,  but  for  the  legislative  enactment,  would  have  entitled  him  to 
proceed  to  sell  the  goods;  but  there  still  remained  a  middle  ca.se,  in  which  the  goods 
are  sold,  but  the  proceeds  still  remain  in  the  [18]  hands  of  the  Sheriff.  That  point 
was  resolved  in  the  case  of  Marhind  v.  rellatl,  8  B.  &  C.  722.  In  that  case  judgment 
was  entered  up  on  a  warrant  of  attorney,  and  a  fi.  fa.  issued,  returnable  on  the  2nd 
May :  before  the  return  of  the  writ,  the  goods  were  sold,  and  the  money  received  by 
the  Sheriff,  but  not  p;iid  over  by  him  to  the  plaintiff  in  execution  until  the  11th  May, 
an  act  of  bankruptcy  having  been  committed  on  the  5th  of  the  same  month.  The 
Court  held,  that  after  sale  or  payment  of  the  money  to  the  Sheriff  he  became  a  debtor 
to  the  plaintiff  in  execution,  whereby  the  original  debt  was  extinguished,  so  that  the 
plaintiff  would  no  longer  be  a  creditor  having  security  for  his  debt.  It  is  observable 
that,  in  that  case,  the  act  of  bankruptcy  was  committed  after  the  return  of  the  writ, 
and  that  Mr.  Justice  Bayley  declined  to  express  an  opinion  upon  the  effect  of  this 
section  in  a  case  where  the  act  of  bankruptcy  might  occur  between  the  sale  by  the 
Sheriff  and  the  return  of  the  writ.  That  point  arose  in  the  case  of  Higgina  v.  M'Adam, 
and,  after  great  deliberation,  was  determined  to  be  inoperative  to  depiive  the  plaintiff 
in  execution  of  his  right  to  the  proceeds  of  the  sale.  Upon  the  day  upon  which  this 
judgment  was  delivered  in  the  Court  of  Exchequer,  the  case  of  Fox  v.  Hiuiridge  was 
heard  in  the  Court  of  King's  Bench,  in  which  the  same  point  arose. 

In  that  case  the  plaintiff  obtained  a  judgment  by  nil  dicit,  and,  under  a  writ  of 
fi.  fa.,  caused  the  goods  of  the  defendant  to  be  seized  and  sold  Before  the  return  of 
the  writ,  but  after  the  money  had  been  paid  to  the  Sheriff,  an  act  of  bankruptcy  was 
committed,  upon  which  a  commission  issued.  The  plaintiff  in  execution  obtained  a 
rule,  calling  upon  the  Sheriff,  the  defendant,  and  the  assignees,  to  shew  cause  why 
the  proceeds  of  the  sale  should  not  be  paid  over  to  him.  Follett,  who  appeared  for 
the  plaintiff,  contended  that  he  was  entitled  to  the  money  upon  the  authority  of  Morland 
V.  Fellatt,  but  that,  at  all  events,  the  Court  would  not  direct  the  Sheriff  to  pay  the 
money  to  the  assignees,  inasmuch  as  the  bankruptcy  might  be  disputed.  Er.  parte 
IVashlmrn's  Assignees,  8  B.  &  C.  444.  Holroyd,  who  appeared  for  the  assignees, 
endeavoured  to  distinguish  the  case  from  that  of  Morland  v.  Pellatt,  by  the  fact  that 
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the  act  of  bankruptcj^  was  committed  before  the  return  of  the  writ,  and  contended 
that,  as  against  the  Sheriff,  the  plaintiff  had  no  right  to  the  money  until  the  writ  was 
returnable".  Lord  Tenterden  was  of  opinion  that  that  circum-stance  afforded  no  distinc- 
tion between  this  and  the  case  of  Mmiand  v.  Pellatt,  and  directed  that  the  rule  should 
be  made  absolute  for  the  Sheriff  to  pay  the  money  to  the  plaintiff  in  execution,  the 
Sheriff  being  allowed  his  costs  incurred  by  the  application. 


[19]  Doe  ex  dem.  Mayor  and  Burgesses  of  Stafford  and  Another  v.  Tooth. 
Exch.  of  Pleas.  1829. — A  member  of  a  corporation  is  not  a  competent  witness  to 
sustain  the  claim  of  the  corporation,  even  though  he  release  his  interest  in  the 
subject  matter  of  the  suit. 

This  was  an  action  of  ejectment,  tried  before  Gaselee,  J.,  at  the  Summer  Assizes, 
1828,  for  the  county  of  Stafford,  in  which  the  learned  Judge  directed  the  Jury  to 
find  a  verdict  for  the  plaintiff,  reserving  to  the  defendant  liberty  to  move  to  enter 
a  nonsuit. 

The  declaration  contained  counts  upon  two  demises,  the  one  by  the  Mayor  and 
Burgesses  of  Staffoi'd,  and  the  other  by  John  Goodwin.  To  support  the  former 
demise,  Tildesley,  a  burgess  of  the  corporation,  was  called  to  prove  the  service  of  a 
notice  to  quit,  and,  upon  an  objection  being  taken  to  his  competency,  executed  a 
release,  by  which  he  released  to  the  corporation  "all  his  right,  title  and  interest, 
which,  as  one  of  the  burgesses  of  the  boi'ough  of  Stafford,  he  then  had,  or  ever  had, 
should  or  might  have,  in  the  house,  land  and  premises  (the  subject  of  the  ejectment) ; 
so  that  neither  he,  his  heirs  or  assigns,  or  any  person  or  persons  in  trust  for  him,  either 
should  or  would,  could  or  might,  by  any  means  whatsoever,  thereafter  have,  claim, 
challenge,  or  demand  any  right,  title,  or  interest,  of,  in,  to,  oi-  out  of  the  same  ;  and 
also  all  his  right,  title,  and  interest,  of  and  in  all  and  every  sum  or  suras  of  money, 
debt,  claim,  or  demand  which  he  then  had,  or  ever  had,  or  ever  might  have,  as  such 
burgess,  for  or  in  respect  of  the  same."  Another  witness,  of  the  name  of  Budden,  was 
called  to  prove  a  disclaimer  by  the  defendant  of  Goodwin's  title,  in  order  to  support 
the  second  demise,  he  likewise  was  a  biu'gess  of  the  corporation,  and  executed  a  similar 
release.  Notwithstanding  these  releases,  the  competency  of  these  witnesses  was  objected 
to,  and  other  objections  to  the  maintenance  of  the  action  were  raised  at  the  trial,  upon 
which,  however,  no  question  subsequently  arose. 

[20]  In  Michaelmas  Term,  Campbell  obtained  a  rule,  calling  upon  the  lessors  of 
the  plaintiH'  to  shew  cause  why  the  verdict  should  not  be  set  aside  and  a  nonsuit 
entered  :  and  now — 

Russell,  Serjeant,  and  Williams,  E.  V.,  shewed  cause.  It  is  unnecessaiy  to  discuss 
the  competency  of  Budden,  because  if  Tildesley  was  a  competent  witness,  the  plaintiff 
is  entitled  to  retain  his  verdict,  for  the  title  of  the  corporation  was  then  complete. 
Without  a  release  he  was  a  competent  witness.  The  first  case  upon  this  subject  is  to 
be  found  in  Viner's  Abridgment  "Evidence,"  (G.  2)  (12  Vin.  15),  in  which  Atkins,  J., 
allowed  one  of  the  corporation  to  be  a  witness  in  an  action  brought  by  the  corporation 
of  the  weavers  of  Norwich,  for  a  penalty  against  a  weaver  for  working  at  his  trade  in 
harvest  time,  although  one  moiety  of  the  penalty  was  due  to  the  corporation.  The 
ca.se  oi  The  Mai/or  and  I 'ommonalh/ of  London  (2  Lev.  231),  and  that  of  The  Citi/  of  London 
Concerning  Water  Bailage  (1  Vent.  351  ;  Rex  v.  Carpenter,  2  Show.  47),  are  to  the  same 
effect.  In  the  former  it  was  ruled  by  the  whole  Court,  and  in  the  latter,  by  three 
judges,  that  freemen  (members  of  the  corporation)  might  be  witnesses  in  support  of 
theclami,  because  their  interest  would  be  inconsiderable,  as  the  tolls  would  be  received 
for  the  benefit  of  the  whole  corporation. (c?)     It  is  true  that  the  authority  of  these  cases 

{d)  In  the  former  of  these  cases,  the  Chief  Justice  Scroggs  said,  that  it  ought  not 
to  be  a  general  rule,  that  members  of  corporations  shall  be  admitted  or  deemed  to  be 
witnesses  in  actions  for  or  against  their  coiporations  :  but  every  ca.se  stands  upon  its 
own  particular  circumstances,  viz.  whether  the  interest  be  so  considerable  as  by  pre- 
sumption to  produce  partiality  or  not.  In  the  latter  case,  although  three  Judges, 
Scroggs,  Dolben,  and  Raymond,  were  of  opinion  that  the  witnesses  were  competent, 
Jones  differed,  and  a  bill  of  exceptions  was  tendered,  but  the  plaintiff's  counsel  withdrew 
the  witnesses  and  offered  other  evidence,  upon  which  the  defendant  had  a  verdict. 
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has  [21]  been  doubted, (a)  and  that  in  some  instances  members  of  corporations  have 
been  held  to  be  incompetent.  Thus,  in  the  case  of  Burton  v.  Himie  (5  T.  R.  174), 
freemen  were  held  to  be  incompetent,  but  the  interest  in  that  case  was  tangible,  and 
clearly  such  as  would  disqualify,  the  question  being  in  respect  of  the  sufficiency  of 
common.  From  the  doubt  which  has  been  entertained  in  that  respect,  and  from  the 
difficulty  of  ascertaining  the  quantum  of  interest  that  would  disqualify,  the  practice 
of  disfranchisement  has  probably  obtained.  But  that  mode  is  not  the  only  one  by 
which  an  interest  may  be  defeated,  for  it  is  stated  in  a  book  of  great  authority  to  be 
sufficient  if  the  witness  release  his  right  to  the  corporation. (c)  Now,  that  course  has 
been  pursued  in  this  case,  and  the  witness  having  by  that  means  divested  himself  of 
all  interest  in  the  subject  matter  of  the  suit,  the  only  remaining  objection  that  can 
arise,  is  in  respect  of  his  [22]  ultimate  liability  as  a  member  of  the  corporation  to  a 
portion  of  the  costs,  in  the  event  of  a  failure.  But  that  is  not  such  an  interest  as  will 
disqualify  a  witness  ;  for,  being  a  party  to  the  suit  in  his  corporate  capacity  merely, 
he  is  not  individualh^  liable  for  costs.  Upon  this  principle,  in  an  action  against  the 
Governors  of  the  Foundling  Hospital  for  the  amount  of  work  done  by  the  plaintiff, 
Lord  Kenyon  admitted  several  of  the  governors  to  prove  the  badness  and  insufficiency 
of  the  work.      Jreller  v.  The  GoiYmors  of  the  Foundling  Hospital  (Peake,  N.  P.  153). 

Campbell,  contra,  aft«r  arguing  that  the  release  applied  to  a  speciBc  claim  merely, 
but  not  to  any  interest  which  the  witness  might  have  in  the  general  funds  of  the 
corporation,  over  which  they  had  the  absolute  control,  and  which  might,  in  the  event 
of  a  failure,  be  reduced  by  the  amount  of  the  costs,  was  stopped  by  the  Court. 

Garrow,  B.  This  case  depends  entirely  upon  the  question  whether  the  evidence 
of  Tildesley  was  that  of  a  person  who  was  a  competent  witness,  which  question  is 
disposed  of  by  a  simple  statement  of  facts.  If  the  corporation  obtain  a  verdict,  they 
will  thereby  be  entitled  to  certain  property,  which,  added  to  the  general  stock  of  the 
corporation,  will  become  a  fund  distributable  amongst  the  members  of  the  corporation, 
cif  which  the  witness  is  one.  In  that  view  of  the  case,  therefore,  he  would  clearly  be 
disqualified,  because  his  evidence  tends  to  increase  a  fund  in  which  he  has  a  direct 
interest.  But  it  may  be  said  he  has  released  all  claim  to  this  specific  property.  It 
must  be  admitted,  without  reference  to  this  property,  that  he  is  interested  in  the 
general  funds  of  the  corporation,  and  if  that  be  so,  there  is  a  second  mode  in  which 
that  interest  may  be  affected,  viz.  by  decreasing  that  general  fund  by  [23]  the  amount 
of  the  costs,  which  must  come  out  of  that  fund  in  the  event  of  the  verdict  being  found 
against  the  corporation.  In  either  view  of  the  case,  therefore,  he  was  an  incompetent 
witness,  and  the  consequence  will  be  that  the  verdict  must  be  set  aside,  and  the  rule 
made  absolute. 

HuLLOCK,  B.  I  am  of  the  same  opinion.  The  question  is  simply  whether  a 
member  of  a  corporation  is  a  competent  witness  in  an  action  by  the  corporation, 
in    respect   of   corporation   property.      Independently    of   the   release,    no   question 

(a)  Buller,  N.  P.  290.  In  the  case  of  Dowdeswell  v.  Nott,  2  Vern.  317,  the  Court  said, 
"the  objection  of  an  existing  interest  though  never  so  small  has  always  prevailed,  and 
it  was  so  resolved  upon  great  debate  in  the  case  of  The  City  of  London,  Concerning  IFater 
Bailage." 

(c)  2  Stark.  Ev.  427.  The  case  cited  by  the  learned  author  as  an  authority  for 
this  position,  is  that  of  Eupld  v.  IlilU,  Sir  T.  Jones,  116  ;  2  Lev.  236,  which  does  not 
support  it  to  its  full  extent.  That  was  an  action  for  a  false  return  to  a  mandamus,  to 
prove  the  truth  of  which  several  freemen  were  tendered  as  witnesses.  The  evidence 
of  these  witnesses  was  objected  to,  not  because  they  had  a  direct  interest  in  the  suit 
or  subject  matter  of  it,  but  because  by  a  bye-law  the  charges  of  suit  were  to  be  defrayed 
by  the  corporation,  to  which  it  was  answered  that  the  defendant  had  releaserl  the  mayor, 
freemen,  commonalty,  and  all  others  the  freemen,  of  all  advantages,  contributions,  and 
demands,  which  he  might  have  against  them  by  virtue  of  this  bye-law,  or  any  other 
order,  aut  alio  modo  quocunque.  Notwithstanding  this  release,  the  witnesses  were 
considered  to  be  incompetent  by  Rainsford  and  Twisden,  contra,  Jones,  upon  which  a 
bill  of  exceptions  was  tendered  ;  and  upon  argument  it  was  held,  that  the  refusal  of 
the  witnesses  was  error:  for,  be  it  as  it  will  in  other  respects,  by  the  release  of  the 
defendant,  all  the  advantages  he  can  have  against  the  citizens  for  these  charges  upon 
the  bye-law  is  discharged.  And  the  whole  Court  held  that  the  witnesses  should  have 
been  admitted. 
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could  be  entertained;  for  he  is  interested  not  only  in  the  property  to  be  recovered, 
but  also  in  the  fund  out  of  which  the  costs  may,  in  one  event,  ultimately  come. 
In  order  to  strip  him  of  his  interest,  and  to  render  him  competent,  a  release  is  put 
in,  by  which  he  releases  his  right  in  respect  of  this  property.  But,  assuming  that 
the  corporation  are  unsuccessful  in  this  action,  out  of  what  fund  are  the  costs  to  come  1 
Undoubtedly  out  of  the  funds  of  the  corporation  ;  with  i-espect  to  which,  notwith- 
standing the  release,  the  witness  retains  his  interest.  I  happen  to  know  a  corporation, 
the  members  of  which  are  in  the  receipt  of  large  sums  of  money,  the  whole  of  which 
are  distributed  amongst  themselves.  Surely,  in  such  a  case,  it  would  be  impossible 
to  say  that  the  individual  members  would  not  be  interested  when  the  divisible  fund 
must  necessarily  be  increased  or  diminished  by  their  success  or  failure  in  the  action. 
Under  these  circumstances,  I  confess,  notwithstanding  the  old  cases  which  have  been 
cited,  that  in  my  opinion  this  witness  was  incompetent.  To  decide  otherwise,  would, 
1  think,  unsettle  a  principle  well  established  and  universally  adopted  at  almost  every 
assizes  that  occur. 

Vaughan,  B.  I  concur  in  the  opinion  expressed  by  my  learned  brothers.  In  the 
case  of  JVeller  v.  The  Governors  [24]  of  the  Foundling  Hospital,  the  witnesses  were 
admitted  because  they  were  mere  trustees,  and  had  not  the  least  personal  interest. 
That  is  not  the  case  here,  and  wherever  it  is  once  admitted  that  a  witness  has  an 
actual  and  direct  interest  in  a  fund  which  may  be  afl'ected  by  the  verdict,  he  is  thereby 
rendered  incompetent. 

Rule  absolute. 

Young  v.  Dowlman.  Exch.  of  Pleas.  1829. — Where  no  money  has  been  advanced 
by  the  client,  the  Court  will  not  allow  costs  to  an  individual  conducting  the 
cause,  who  has  been  struck  off  the  roll  of  the  Courts  of  King's  Bench  and  Common 
Pleas,  and,  by  omitting  to  take  out  his  certificate  as  such,  is  incapacitated  from 
practising  as  a  solicitor  of  the  Court  of  Chancery. 

The  plaintiff  in  this  case  discontinued  his  action.  On  the  taxation  of  costs,  it  was 
objected,  on  the  part  of  the  plaintiff,  that  the  pei'son  acting  as  attorney  for  the 
defendant  was  not  an  attorney  of  the  Couit,  having  been  struck  off  the  roll  of  attornies 
in  the  Courts  of  King's  Bench  and  Common  Pleas,  and  having  for  some  years  omitted 
to  take  out  his  certificate  as  a  solicitor  of  the  Court  of  Chancery,  although  he  had 
subsequently  taken  out  a  certificate  without  obtaining  leave  fi'om  the  Court  for  that 
purpose.  No  advances  of  money  having  been  made  by  the  defendant,  the  Master, 
under  the  circumstances,  refused  to  allow  the  costs ;  upon  which 

Humfrey  obtained  a  rule  to  shew  cause  why  the  Master  should  not  be  directed  to 
review  his  taxation  ;  against  which 

Patteson  shewed  cause.  The  question  is,  whether  this  person,  not  being  an 
attorney  of  the  Court  of  King's  Bench,  or  of  the  Common  Pleas,  or  a  solicitor  in 
Chancery,  having  ceased  to  take  out  his  certificate  as  such,  is  entitled  to  recover  his 
costs  in  this  case.  It  is  not  a  question  between  the  plaintiff  and  defendant,  but 
merely  as  respects  the  party  assuming  the  character  of  an  attorney,  for  he  has  no  [25] 
remedy  against  his  cHent,  who  cannot  therefore  be  damnified  by  withholding  these 
costs.  This  circumstance  distinguishes  this  case  from  that  of  Reader  v.  Bloom  (10  B. 
Moore,  261  ;  3  Bing.  9),  which  may  be  relied  upon  in  support  of  the  application  ;  for 
the  judgment  of  the  Chief  Justice  in  that  case  proceeds  upon  the  assumjition  that 
advances  had  liecn  made.  If  any  money  had  been  paid  by  the  defendant  to  this 
person,  it  would  be  impossible  to  contend  that  the  client  ought  not  to  be  indemnified, 
but  this  is  an  application  for  costs  which  cannot  be  recovered  against  the  client. 

Humfrey,  contra.  According  to  the  practice  both  of  the  King's  Bench  and 
Common  Pleas,  this  rule  ought  to  be  made  absolute.  That  of  the  latter  Court  was 
settled  in  the  case  of  lieeder  v.  Bloom,  in  which  the  same  arguments  were  resorted  to 
as  upon  the  present  occasion,  but  the  Court,  notwithstanding,  refused  the  rule  which 
.sought  to  deprive  the  party  of  his  costs;  and  Mr.  Justice  Park  said  (3  Bing.  11): 
"  The  meaning  of  the  statute  is  that,  if  a  non-attorney  sues  for  extra  costs,  h'e  shall 
not  recover  them  against  his  client."  In  Tidd's  Practice,  p.  77,  it  is  laid  down,  that 
"it  is  no  ground  of  objection  to  bail,  2  Chit.  Rep,  98,  nor  for  cancelling  a  bail-bond, 
1  D.  &  R.  215,  or  setting  aside  proceedings,  that  the  attorney  by  whom  the  bail  was 
put  in,  or  who  sued  out  the  writ,  had  neglected  to  take  out  his  certificate :  and  the 
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circumstance  of  the  plaintiff's  cause  having  been  conducted  by  an  attorney  who  has 
not  obtained  his  certificate,  does  not  deprive  the  plaintiff  of  his  right  to  full  costs 
against  the  defendant." 

Garkow,  B.  I  should  be  sorry  if,  upon  the  present  occasion,  we  were  called  upon 
to  adopt  a  rule  different  from  that  which  has  been  acted  upon  by  the  Courts  of  King's 
Bench  and  Common  Pleas  ;  but,  in  discharging  this  [26]  rule,  we  shall  not  infringe 
upon  the  decisions  to  which  allusion  has  been  made,  because  the  case  is,  in  its  circum- 
stances, altogether  distinguishable  from  those  which  have  been  cited.  I  think  that, 
in  this  case,  the  Master  has  exercised  a  sound  discretion.  The  party  making  this 
application  has  been  struck  off  the  roll  of  attornies  of  two  of  the  common-law  Courts 
of  Westminster  Hall ;  and  although  he  still  remains  upon  the  roll  of  the  Court  of 
Chancery  as  a  solicitor,  yet,  having  omitted  to  take  out  his  certificate,  he  is  not 
entitled  to  practise  as  such,  although  he  has  subsequently,  improperly,  and  surrep- 
titiously obtained  a  certiKcate  without  procuring  leave  from  the  Court  for  that  purpose. 
There  can  be  no  doubt  that,  as  between  the  plaintiff  and  the  defendant,  the  latter  is 
entitled  to  receive  from  the  plaintiff  all  the  costs  which  he  may  have  incurred,  and,  if 
it  had  happened  that  this  person,  before  he  undertook  the  business,  had  required  an 
advance  of  money,  the  Court  would  not  have  interfered  to  prevent  the  taxation  of 
costs  to  that  extent,  because  they  would  have  been  unwilling  to  disturb  the  rights  of 
his  client.  But  the  question  in  this  case  is  not  between  the  client  and  his  opponent, 
but  whether,  where  acts  of  Parliament  require  certain  things  to  be  done,  in  order 
to  capacitate  persons  to  practise  as  attornies,  and  to  recover  their  fees,  and  those 
requisites  are  not  complied  with,  the  Couit  will,  notwithstanding,  lend  their  assistance 
to  enalile  the  offending  party  to  recover  his  costs.  To  do  this  would,  in  my  opinion, 
work  an  injury  to  suitors.  If  costs  were  allowed  to  this  party,  why  may  they  not  be 
allowed  to  any  third  person  who  never  was  an  attorney.  It  seems  to  me  that  it 
would  be  discreditable  to  entertain  such  a  doctrine,  and  that,  in  refusing  the  allowance 
of  costs,  the  Master  has  exercised  a  very  sound  discretion. 

HuLLOCK,  B.  I  am  entirely  of  the  same  opinion,  and  think  that,  if  this  rule  were 
not  to  be  discharged,  this  [27]  Court  would  be  holding  out  a  premium  to  individuals 
who  have  been  struck  off  the  rolls  of  other  Courts  to  practise  in  this.  This  is  not  a 
case  in  which  the  plaintiff  is  to  lose  or  be  deprived  of  his  costs  :  if  he  had  made  any 
advances  of  money,  he  had  an  opportunity  of  saying  so ;  but,  the  question  is,  whether 
a  person,  who  is  admitted  to  be  incapable  of  practising  in  the  Courts  of  King's  Bench 
and  Common  Pleas,  and,  in  point  of  law,  is  incompetent  to  practise  in  the  Court  of 
Chancery,  is  entitled  to  call  upon  this  Court,  to  lend  their  assistance  to  enable  him  to 
recover  his  costs.  After  the  interval  of  twelve  months,  an  attorney  is  not  entitled  to 
take  out  his  certificate  as  of  course,  but  must  first  apply  to  the  Court  upon  an  affidavit 
of  the  circumstances  which  have  occasioned  the  omission.  Can  any  one  doubt  that, 
if  this  person  had  applied  to  the  Court  of  Chancery,  statitig  the  circumstances  of  his 
case,  that  Court  would  have  refused  his  application  ?  I  own  that,  if  the  case  cited 
had  been  precisely  analogous  to  this,  my  opinion  would  be  unchanged,  for  I  cannot 
think  that  any  Court  should  countenance  an  application  like  this.  Such  a  doctrine 
would,  in  ray  opinion,  be  fraught  with  the  greatest  injustice,  and  be  highly  derogatory 
to  the  dignity  of  the  Court. 

Vaughan,  B.  I  confess  that  my  mind  has  in  some  measure  fluctuated  during  the 
discussion  of  this  case,  in  consequence  of  the  decision  in  the  Court  of  Common  Pleas, 
to  which  allusion  has  been  made.  Upon  examination,  however,  it  will  be  found  that 
the  Chief  Justice,  in  his  judgment,  proceeds  upon  an  assumption  that  the  plaintiff  had 
at  the  outset  made  advances  to  the  party  who  conducted  his  cause,  which  circum- 
stance distinguishes  that  case  from  the  present,  for  here  no  advances  have  been  made  ; 
and  the  question  resolves  itself  into  this  simple  point,  whether  this  Court  will  lend 
itself  to  put  money  into  the  pocket  of  an  individual,  who,  not  being  an  attorney  of 
the  Courts  of  [28]  King's  Bench  and  Common  Pleas,  or  legally  entitled  to  practice 
as  a  solicitor  of  the  Court  of  Chancery,  has  against  his  own  client  no  remedy.  If  this 
had  been  an  application  on  the  behalf  of  the  defendant,  1  might  have  entertained  a 
different  opinion  ;  but  that  is  not  the  case  here,  for  there  is  no  pretence  for  assuming 
that  the  application  is  on  his  behalf,  and,  that  being  so,  it  is  a  mere  struggle  by  this 
individual  to  recover  those  fees  which  are  only  recoverable  by  a  regulai'  attorney. 
Although  the  statement  of  the  case  of  liceder  v.  Bloom  does  seem  to  militate  against 
discharging  this  rule,  yet,  when  the  judgment  of  the  Chief  Justice  is  referred  to,  the 


1080  ROGERS   V.  PRICE  3  Y.  &  J.  29. 

principle  of  that  decision  is  apparent,  viz.  that  the  Courts  will  not  interfere  with  the 
rights  of  the  suitor ;  and,  under  the  circumstances  of  this  case,  upon  that  distinction, 
I  think  that  the  rule  should  be  discharged. 
Kule  discharged. 

EOGERS  V.  Price,  Executor.  Exch.  of  Pleas.  1829. — An  executor  who  has  assets 
sufficient  for  that  purpose,  is  liable,  upon  an  implied  promise,  to  pay  for  a  funeral, 
suitable  to  the  degree  of  his  testator,  furnished  by  the  directions  of  a  third  person. 

Assumpsit  by  the  plaintiff  against  the  defendant,  executor  of  Davies,  for  work  and 
labour  as  an  undertaker  and  materials  furnished  for  the  funeral  of  Davies.  Plea — 
Non  assumpsit. 

At  the  trial,  which  took  place  before  Gaselee,  J.,  at  the  Hereford  Summer  Assizes, 
1828,  it  appeared  that  the  testator  died  in  Wales,  at  the  house  of  his  brother,  who, 
thereupon,  sent  for  the  plaintiff,  an  undertaker  residing  at  a  distance.  The  plaintiff 
afterwards  furnished  the  funeral,  and  the  brother  of  the  deceased  attended  it  as  chief 
mourner.  It  was  admitted  that  the  funeral  was  suitable  to  the  degree  of  the  deceased. 
Upon  these  facts,  there  being  no  evidence  of  any  contract  made  by  the  defendant,  or 
that  he  knew  of  the  funeral  until  after  it  had  taken  place  :  the  learned  Judge  was  of 
opinion  that  the  plaintiff  was  not  entitled  to  [29]  recover,  and  directed  a  nonsuit, 
with  leave  to  enter  a  verdict  for  the  plaintiff  for  301.,  if  this  Court  should  think  him 
entitled  to  recover. 

In  Michaelmas  Term  last,  Kussell,  Serjeant,  in  pursuance  of  this  leave,  obtained 
a  rule  calling  upon  the  defendant  to  shew  cause  why  the  nonsuit  should  not  be  set 
aside,  and  a  verdict  entered  for  the  plaintiff  for  301. ;  and  in  support  of  the  application 
cited  the  case  of  Tiujwell  v.  Heyman  (3  Campb.  298). 

Maule  shewed  cause.  The  case  of  Tugwell  v.  IJei/man  is  not  to  the  full  extent 
applicable  to  the  present.  In  that  case  there  was  no  evidence  of  any  orders  having 
been  given  b\'  any  one,  but  here  there  was  reasonable  proof,  from  which  the  Jury 
could  not  fail  to  infer  that  the  brother  of  the  deceased  had  set  the  plaintiff  in  motion. 
Admitting,  therefore,  that  that  case  is  law,  it  is  inapplicable  to  this,  for  here  the 
brother,  who  gave  the  orders,  is  liable  to  the  plaintill'  in  respect  of  them.  But  that 
case  cannot,  upon  principle  or  authority,  be  supported.  In  the  case  of  J.shlmi  v. 
Sherman  (Holt,  309),  Holt,  C.  J.,  said,  "  If  A.  employs  B.  to  work  for  C,  A.  is  liable 
to  pay  for  it ;  an  executor  is  not  liable  to  pay  for  funeral  expenses  unless  he  contracts 
for  them."  The  burial  of  the  dead  is  a  matter  purely  of  ecclesiastical  cognizance,  and 
one  with  which  the  Courts  of  law  cannot  interfere.  Upon  this  ground,  in  the  case  of 
Bex  v.  Coleridge  (2  B.  &  Aid.  806),  the  Court  of  King's  Bench  refuseil  a  mandamus  to 
bury  a  corpse  in  an  iron  coffin,  and  Mr.  Justice  Holroyd  said,  the  burial  of  the  cadaver 
(that  is,  caro  data  vermibus)  is  nuUius  in  bonis,  and  belongs  to  ecclesiastical  cognizance. 
It  cannot,  therefore,  be  said,  that  the  common-law  recognizes  any  specific  mode  of 
burying  the  dead,  so  as  to  raise  an  implied  promise  on  be-[30]-lialf  of  the  executor  to 
defray  the  expenses  of  the  funeral.  At  the  same  time,  however,  the  executor  is  not 
irresponsible,  if,  by  his  disposal  of  the  cadaver,  he  offend  decency,  or  prejudice  the 
interests  of  society,  for  in  either  case  he  is  responsible  by  action  or  indictment.  But 
the  obligation  which  the  interests  of  society  cast  upon  him  is  co-extensive  with  the 
injury  which  would  be  sustained  were  that  duty  not  performed ;  and  amounts  simply 
to  this,  that  he  who  has  the  custody  of  the  body  shall  so  demean  himself  in  that 
custody  as  not  to  offend  individuals  or  the  public  in  general.  There  is,  however, 
no  distinction  between  that  and  any  other  ordinary  duty  of  life  ;  and  neither  in  the 
one  nor  the  other  can  a  party  who  is  required  to  do  an  act  be  rendered  responsible 
through  the  gratuitous  intervention  of  a  third  person.  But  the  argument  must  not 
be  confined  to  this.  It  must  go  the  length  of  contending,  not  merely  that  the  executor 
IS  liable  for  the  charges  incurred  by  doing  that  which  the  interests  of  society  may 
require  at  his  hands,  but  also  for  the  expenses  of  a  funeral  equal  to  the  degree  of  the 
deceased.  Expenses  to  a  considerable  amount  might,  with  reference  to  the  property 
of  the  testator,  be  allowed  to  the  executor ;  but  it  does  not  follow  that  it  would  have 
been  either  the  wish  of  the  deceased  or  the  inclination  of  the  executor  to  have  incurred 
such  expense.  Surely  it  is  not  required  by  the  interests  of  society  that  the  funeral 
should  be  according  to  the  degree  of  the  deceased  ;  all  that  is  necessary  upon  that 
score  IS,  that  the  body  should  be  buried  according  to  the  forms  of  religion.     But  no 
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such  topic  can  in  this  'case  be  with  propriety  relied  upon.  There  was  no  evidence  of 
any  emergency  for  the  intervention  of  a  stranger,  nor  was  it  pretended  that,  if  he 
had  not  interfered,  the  body  would  have  remained  uninterred.  But  even  conceding 
that  the  action  is  maintainable,  it  cannot  be  supported  against  the  defendant  as 
executor,  but  in  his  individual  capacity  merely.  An  executor  is  liable  as  such  for  an 
act  done  or  [31]  contract  made  by  his  testator :  but  it  does  not  follow,  because  he 
may  be  reimbursed  out  of  the  estate  of  his  testator,  that  he  is  therefore  liable,  as 
executor,  for  funeral  expenses.  Had  he  been  sued  upon  an  express  promise,  a  plea  of 
plene  administravit  would  be  no  answer,  which  shews  clearly  that  he  is  not  liable  as 
executor.  The  mere  description  of  an  executor  is  immaterial,  and  may  be  rejected ; 
but  it  is  otherwise  where  the  liability  is  alleged  to  have  accrued  in  that  character. 
An  executor  cannot  be  charged  as  such  for  any  demand  which  would  make  him 
personally  liable,  lio.fe  v.  Bolder  {\  H.  Bl.  10!S).  'But,  if  the  defendant  be  liable  as 
executor,  and  the  plaintiff  can  only  recover  against  him  in  that  character  upon  this 
declaration,  there  was  no  evidence  of  his  being  executor,  and  upon  that  ground  the 
nonsuit  must  stand.  As,  in  an  action  of  trover,  where  the  title  accrues  after  the 
death  of  the  testator,  the  character  of  the  executor  must  be  proved  ;  so,  here,  the  right 
of  action  being  in  respect  of  a  liability  since  the  death,  that  character  is  not  admitted 
by  the  plea  of  non  assumpsit,  but  must  be  proved  before  the  liability  of  the  defendant 
in  respect  of  that  character  can  arise. 

Eussell,  Serjeant,  and  Evans,  John,  in  support  of  the  rule.  The  simple  question 
in  this  c;ise  is,  whether  an  executor  is  not  bound  to  pay  for  the  funeral  expenses  of 
his  testator,  in  a  case  where  he  has  assets,  and,  by  admission,  the  party  has  been 
buried  in  a  manner  suitable  to  his  degree.  Such  a  liability  will  be  found  to  exist  in 
legal  principle,  in  decided  cases,  and  to  be  founded  both  on  expediency  and  on  decency. 
It  matters  not  by  whom  the  undertaker  is  employed,  for  the  party  setting  him  in 
motion  is  not  liable,  or  at  least  the  executor  is,  provided  the  undertaker  elect  to  sue 
him  ;vs  such.  The  liability  of  the  executor  arises  from  the  duty  of  an  executor  to 
bury  the  deceased,  from  which  duty  the  law  [32]  implies  a  promise,  provided  he  has 
assets  for  that  purpose.  By  the  form  of  this  record,  the  defendant  admits  that  he  is 
executor  and  has  assets,  and  the  question  is  simply  whether  as  executor  he  is  liable  to 
the  action.  The  case  of  Tugivell  v.  Heijnmn  cannot  be  distinguished  from  this,  but  its 
authority  is  impugned.  In  that  case  Lord  Kllenborough  said,  "  it  is  allowed  that  the 
funeral  was  conducted  in  a  manner  suitable  to  the  testator's  degree  and  circumstances, 
and  that  the  plaintiffs  charge  is  fair  and  reasonable.  The  defendants  do  not  deny 
that  they  have  assets.  Then  will  the  law  imply  a  promise  on  their  part  to  satisfy 
this  demand  ?  It  was  their  duty  to  see  that  the  deceased  was  decently  interred  ;  and 
the  law  allows  them  to  defray  the  reasonable  expenses  of  so  doing  before  all  other 
debts  and  charges.  It  is  not  pretended  that  they  ordered  any  one  else  to  furnish  the 
funeral,  and  the  dead  body  could  not  remain  on  the  surface  of  the  earth.  It  became 
necessary  that  some  one  should  see  it  consigned  to  the  grave,  and  I  think  the 
executors,  having  sufficient  assets,  are  liable  for  the  expense  thus  incurred."  But 
that  case  does  not  stand  alone  as  an  authority  upon  this  subject.  In  the  case  of  Arlot 
V.  Churchlund  (Lond.  Sitt.  M.  T.  C.  P.  1828),  an  administrator  brought  an  action  for 
false  imprisonment  against  an  undertaker  who  had  arrested  him  for  the  amount  of  his 
bill  for  furnishing  the  funeral  of  his  intestate,  under  the  following  circumstances: 
the  deceased,  who  was  a  man  of  very  eccentric  habits,  had  let  the  greater  part 
of  his  house,  reserving  for  himself  merely  a  small  room ;  during  his  illness  a 
surgeon  was  called  in,  who  sent  for  a  solicitor,  who,  upon  the  death  of  the  intestate, 
employed  the  plaintiff;  for  some  months  no  next  of  kin  were  discovered,  but,  upon 
the  defendant's  eventually  taking  out  administration,  the  plaintiff  arrested  him,  but  sub- 
sequently abandoned  his  action.  Under  these  circumstances.  Best,  C.  J.,  was  of  opinion 
[33]  that  the  original  action  was  well  brought,  and  that  the  undertaker  might  have 
recovered.  But  also  upon  principle,  the  case  of  Tuyxcell  v.  Heyman  is  supported.  It 
is  the  clear  duty  of  an  executor  to  bury  the  deceased,  and  this  duty  he  may  perform 
before  he  obtain  probate  of  the  will  (Toller,  24).  Such  being  the  duty  of  an  executor, 
a  legal  obligation  arises  out  of  that  duty,  and  a  responsibility  which  dispenses  with 
either  a  promise  or  order  from  him ;  and  where  that  duty  exists,  a  liability  will  be 
implied  by  law,  capable  of  being  rebutted  by  the  single  fact  that  he  has  no  assets  for 
the  purpose.  And  this  is  not  the  only  instance  in  which  a  liability  arises  out  of  a  duty 
to  be  performed.     Parish  officers  are  bound  to  provide  for  and  take  care  of  casual  poor, 
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and  in  respect  of  that  duty  are  liable  to  reimburse  the  expenses  of  one  who,  not  being 
a  parish  officer,  takes  care  of  persons  coming  within  that  description.  Simmons  v. 
ll'ilmot  (3  Esp.  9 1 ).  Between  a  moral  and  a  legal  obligation,  there  is  a  main  distinction. 
Although  the  former  is  a  good  consideration  for  an  express  promise,  it  will  not  raise 
an  implied  promise  in  law.  Jtkins  v.  Bamvcll  (2  East,  505) ;  but  from  the  latter,  a 
liability  is  inferred  by  law.  In  the  case  of  JVemuM  v.  Adney,  Lord  Alvanley  said 
(3  B.  &  P.  247),  "I  have  no  doubt  whatever  that  parish  officers  are  bound  to  assist 
where  such  accidents  as  these  take  place,  and— that  the  law  will  so  far  raise  an  implied 
contract  against  them,  as  to  enable  any  person  who  affords  that  immediate  assistance 
which  the  necessity  of  the  case  usually  requires,  to  recover  against  them  the  amount 
of  the  money  expended."  So,  a  father  who  abandons  his  children  is  responsible  to  one 
who  maintains  and  supports  them  ;  even  in  the  case  of  bastard  children,  if  the  father 
has  adopted  them  as  his  own,  Htsketh  v.  Gmvinrf  (5  Esp.  131).  And,  upon  the  same 
principle,  a  husband  who  turns  his  wife  out  of  doors,  sends  her  forth  [34]  into  the 
world  with  an  implied  credit  for  necessaries,  arising  out  of  his  legal  obligation  to 
maintain  her.     Harm  \.  Morris  (i  Es]).  i\). 

Garrow,  B.  It  would,  in  my  opinion,  have  been  more  satisfactory,  if  this  case 
had  been  submitted  to  the  consideration  of  a  jury,  to  inquire  upon  whose  credit  the 
funeral  was  provided  ;  but,  that  course  not  having  been  pursued,  we  must  dispose  of 
this  rule  in  its  present  form  I  am  of  opinion  that  the  plaiutitr  is  entitled  to  recover, 
and  that  therefore  this  rule  must  be  made  absolute.  The  simple  question  is,  notwith- 
standing many  ingenious  views  of  the  case  have  been  presented,  who  is  answeralile  for 
the  expenses  of  the  funeral  of  this  gentleman.  In  my  opinion,  the  executor  is  liable. 
Suppose  a  person  to  be  killed  by  accident  at  a  distance  from  his  home  ;  what,  in  such 
a  case,  ought  to  be  done?  The  common  principles  of  decency  and  humanity,  the 
common  impulses  of  our  nature,  would  direct  every  one,  as  a  preliminary  step,  to 
provide  a  decent  funeral,  at  the  expense  of  the  estate  ;  and  to  do  that  which  is  immedi- 
ately necessary  upon  the  subject,  in  order  to  avoid  what,  if  not  provided  against,  may 
become  an  inconvenience  to  the  public.  Is  it  necessaiy  in  that  or  any  other  case  to 
wait  until  it  can  be  ascertained  whether  the  deceased  has  left  a  will,  or  appointed  an 
executor ;  or,  even  if  the  executor  be  known,  can  it,  where  the  distance  is  great,  be 
necessary  to  have  communication  with  that  executor  before  any  step  is  taken  in  the 
performance  of  those  last  offices  which  require  immediate  attention  1  It  is  admitted 
here  that  the  funeral  was  suitable  to  the  degree  of  the  deceased,  and  upon  this  record 
it  must  be  taken  that  the  defendant  is  executor  with  assets  sufficient  to  defray  this 
demand  ;  I  therefore  think  that,  if  the  case  had  gone  to  the  jury,  they  [35]  would 
have  found  for  the  plaintiff,  and  that  therefore  this  rule  should  be  made  absolute. 

HuLLOCK,  B.  I  concur  in  thinking  that,  under  the  circumstances  detailed  in  this 
case,  the  defendant  is  liable,  and  that  therefore  this  rule  should  be  made  absolute. 
The  argument  on  the  part  of  the  defendant  has  taken  a  very  wide  and  extended  range, 
and  embraced  a  vai'iety  of  topics,  many  of  which  ai'e  of  considerable  difficulty,  but 
upon  which  it  is  unnecessary  in  this  case  to  express  any  opinion.  The  question  is, 
whether  an  executor,  (which,  upon  this  record,  I  assume  the  defendant  to  be),  with 
assets,  is  answerable  inpointof  law  for  the  funeral  expenses  of  his  testator,  in  the  absence 
of  evidence  to  charge  any  other  individual.  We  ai'e  not  required  in  this  case  to  decide, 
whether  an  undertaker  has  a  right  to  bury  any  body  that  is  kept  uninterred  for  any 
length  of  time  ;  or  whether  one  who  voluntarily  performs  these  offices  is  entitled  to 
recover;  or  whether,  where  express  orders  are  given,  the  party  giving  those  orders  is 
answerable  for  them  :  because  in  my  opinion  those  questions  do  not  here  arise.  I  do 
not  think  that  in  this  case  there  is  any  evidence  to  shew  that  the  plaintiff  acted  upon 
the  credit  of  the  brother  of  the  deceased.  He  might  have  said  I  will  have  somebody 
to  whom  I  may  look  for  payment  before  I  will  proceed;  but  of  that  there  is  no 
evidence,  and  we  therefore  must  infer  that  no  such  understanding  took  place.  In 
every  case  the  undertaker  must  be  sent  for,  but  that  is  not  giving  an  order  so  as  to 
create  a  liability  :  he  must  in  every  case  be  apprised  of  the  death,  but  that  will  not 
render  the  party  who  makes  the  communication  answerable,  any  more  than  in  the  case 
of  casual  poor,  to  which  allusion  has  been  made.  It  is  then  said  that,  if  a  contract  be 
implied,  it  must  in  this  case  be,  to  defray  the  expenses  of  a  funeral  suitable  to  the 
degree  of  the  testator.  I  do  not  think  that  it  is  necessary  to  enter  [36]  upon  that 
point.  An  undertaker  is  not  to  indulge  in  speculations  on  the  amount  of  the  estate 
of  the  deceased  ;  but  we  must,  upon  the  admission  at  the  trid,  assume  this  to  be  a 
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funeral  such  as  in  ordinary  cases  would  be  required.  There  is  another  objection  made, 
viz.  that  this  defendant  is  sued  as  executor,  and  that  therefore  it  was  incumbent  upon 
the  ph\intiif  to  prove  him  to  be  an  executor.  1  agree  that  there  would  be  a  difficulty 
in  pleading  plene  administravit,  but  still,  inasmuch  as  the  liability  of  the  defendant 
arises  in  this  case  out  of  two  circumstances,  his  character,  and  his  ability  to  pay, 
I  am  not  sure  that  he  might  not  have  shewn  the  want  of  assets  under  the  general  issue, 
but  at  all  events,  it  would  be  more  prudent  to  plead  that  fact.  This  is  a  difficulty 
which  does  not  very  often  occur.  This  obligation  does  not  arise  in  respect  of  an  act 
during  the  life-time  of  the  testator,  but  of  an  implied  obligation  arising  out  of  the 
situation  of  the  executor  with  reference  to  his  character  and  the  estate  of  his  testator. 
It  is  also  said,  that  the  executor  is  not  bound  to  bury  the  dead  within  a  certain  time. 
That  question  does  not  arise  in  this  case.  If  the  executor  had  kept  the  body  unburied, 
and  the  undertaker  had  come  and  said,  I  insist  on  burying  it,  he  could  not  have 
recovered.  But  there  is  no  evidence  here  that  the  person  by  whom  this  body  was 
interred  knew  whether  there  was  or  was  not  an  executor.  It  is  the  duty  of  the  executor 
to  dispose  of  the  testator  in  the  usual  manner,  viz.  by  burying  him.  It  is  not  that  sort 
of  duty  which  can  be  enforced  by  mandamus  or  other  proceedings  at  law  ;  but  it  is  a 
duty  which  decency  and  the  interest  of  society  render  incumbent  upon  the  executor. 
The  case  of  Tugirell  v.  Hti/man,  is  preciselj' similar  to  the  present,  and  I  for  one  should 
have  great  difficulty  in  departing  from  an  authority  with  which  the  feelings  of  all 
mankind  must  so  fully  concur.  The  instance  alluded  to,  of  the  liability  of  parish 
officers  in  respect  of  casual  poor,  appears  to  me  to  be  a  [37]  strong  authority  in  support 
of  the  doctrine  in  the  former  case ;  because  in  like  manner  an  implied  contract  may  in 
this  case  be  inferred,  on  the  part  of  the  executor,  from  the  obligation  imposed  upon 
him  with  reference  to  his  character  and  the  estate  of  his  testator. 

Vacghax,  B.  I  agree  in  the  judgment  which  has  been  delivered  by  my  learned 
brothers,  and  shall  make  but  few  observations  upon  the  case.  Looking  to  the  record, 
I  must  assume  that  the  defendant  is  executor,  and  has  assets  sufficient  to  pay  this  debt. 
I  should  certainly  have  been  better  satisfied  if,  at  the  trial,  it  had  been  left  to  the 
jury  to  say  whether  the  plaintiff  performed  the  contiact  upon  the  credit  of  any  other 
person  ;  because,  if  that  was  the  case,  I  am  of  opinion  that  the  executor  would  not  be 
liable.  That  course  was  not  however  pursued,  and  upon  this  report  we  are  at  liberty 
to  infer  that  it  was  not  done  upon  the  credit  of  any  third  person.  The  discussion  then 
resolves  itself  into  a  mere  question,  whether  an  executor  is  liable  to  pay  the  funeral 
expenses  of  the  testator,  where  he  has  assets  and  no  unnecessary  expense  is  incurred. 
I  do  not  consider  this  as  a  duty  of  imperfect,  but  one  of  imperative  oljligation.  It  is 
not  pretended  that  there  was  in  this  case  any  opportunity  to  consult  the  executor,  who 
lived  at  a  distance  ;  and  what  under  such  circumstanres  could  be  done,  if  the  defendant 
is  not  liable  ?  The  dictum  of  Lord  Chief  Justice  Holt  is  expressly  at  variance  with 
the  opinion  of  Lord  Ellenborough,  and,  were  it  necessary,  I  should  feel  no  difficulty 
in  assenting  to  the  latter  authority  ;  but  it  is  not  necessary  to  draw  any  comparison 
between  the  two  cases,  because,  from  the  note  of  the  former,  it  does  not  appear  under 
what  circumsUmces  that  opinion  was  delivered.  The  latter  is  a  case  precisely  applic- 
able to  the  present,  acquiesced  in  by  the  counsel,  and  confirmed,  if  confirmation 
were  required,  by  the  opinion  [38]  of  the  Chief  Justice  of  the  Court  of  Common  Pleas. 
I  consider  the  burial  of  the  dead  to  be  a  clear  obligation  upon  the  executor,  and  think 
that  he  is  liable  for  the  expenses  incurred,  if  in  his  absence  that  duty  be  performed  for 
him  by  another. 

Rule  absolute,  (a) 

(a)  It  is  the  first  duty  of  an  executor  or  administrator  to  bury  the  deceased  according 
to  his  rank,  and  circumstances.  Com  Dig.  Administration  (C),  Prec.  Chan.  27.  So 
urgent  is  this  duty,  that  it  may  be  performed  by  an  executor  before  proliate ;  Toll. 
p.  24  ;  and  the  performance  of  it  will  not  constitute  a  stranger  an  executor  de  son  tort. 
Off  Ex.  174.  Swinb.  6,  s.  22,  n.  2.  2  Com.  .507.  11  Vin.  Abr.  207,  pi.  24.  The 
expenses  of  this  pious  office  are  of  the  first  class  in  the  administration  of  assets,  and 
even  though  they  be  not  paid,  the  executor  may  retain  money  for  that  purpose,  and 
upon  a  question  of  assets  the  .sum  retained  will  be  allowed  Gillies  v.  Smitker,  2  Stark. 
N.  P.  .528.  But  in  no  case  can  an  executor  be  justified  in  incurring  an  extravagant 
expense  upon  this  head.  If  the  assets  be  sufficient,  the  allowance  shall  be  according 
to  the  degree  and  quality  of  the  deceased.    Com  Dig   Administration  (C.) ;  but  where 
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Ex  PARTE  Isaac,  In  re  Owen,  a  Bankrupt.  Exch.  of  Pleas,  1829. — Commissioners 
of  bankrupt  have  no  authority  to  commit  a  witness  for  refusing  to  read  an  entry 
in  a  book.  A  witness  summoned  by  commissioners,  under  the  statute  6  Geo.  4, 
c.  16,  s.  33,  being  required  to  read  certain  entries  in  a  book,  to  which,  during 
his  examination,  he  had  referred,  but  which  he  had  not  been  called  upon  to 
produce,  refused  to  read  the  entries,  whereupon  he  was  committed  for  refusing  to 
answer  the  "  said  question  :  " — Held  that  the  warrant  was  bad  in  substance,  and 
in  form ;  a  request  to  read  not  being  a  question. 

[S.  C.  1  Mont.  &M'Ar.  23.  For  subsequent  proceedings  see  Isaac  v.  Impey,  1830,  10 
B.  &  C.  442  i  8  L.  J.  K.  B.  (0.  S.)  169,  and  (at  Nisi  Prius)  4  Car.  &  P.  113.] 

On  a  former  day  a  writ  of  habeas  cot  pus  had  issued,  on  the  application  of  A.  Isaac, 
vho  had  been  summoned  by  the  Commissioners  acting  under  a  commission  of 
bankruptcy  against  one  Owen,  as  a  person  capable  of  giving  information  conceining 
the  person,  trade,  dealing,  and  estate  [39]  of  the  bankrupt,  under  the  provisions  of  the 
6  Geo.  4,  c.  16,  s.  33,  and  had  several  times  been  examined  by  them,  in  order  to 
ascertain  whether  ceitain  mortgage  securities,  given  by  the  liankruptto  one  Leon,  were 
or  were  not  tainted  with  usury.  The  witness  had,  during  the  pi'ogress  of  the  examina- 
tion, constantly  objected  to  the  mode  in  which  that  examination  was  conducted, 
principally  upon  the  ground  of  its  tendency  to  expose  him  to  forfeiture  of  estate  and 
interest ;  and,  in  consequence  of  his  refusal  to  answer,  he  had  been  four  several  times 
committed.  Upon  the  first  occasion,  the  witness  was  remanded,  and,  on  the  second, 
discharged,  by  the  Lord  Chancellor ;  on  the  thiid  he  was  remanded  by  Lord  Tenterden  ; 
and  the  fourth  application  formed  the  subject  of  the  present  inquiry. 

It  appeared  from  the  warrant  of  commitment,  which  set  out  the  examination,  that, 
at  the  last  meeting,  the  witness  had  been  examined  touching  certain  sums  of  money, 
entered  in  his  books  of  account,  amounting  together  to  90001.,  being  the  consideration 
for  the  mortgage  to  Leon  of  a  vessel  of  which  the  witness  was,  after  the  execution  of 
the  security,  appointed  ship's  husband.  This  money  was,  as  the  witness  stated,  com- 
posed of  two  sums,  the  proceeds  of  Russian  stock,  the  property  of  Leon,  but  which, 
it  was  suggested,  was  in  fact  the  joint  property  of  Leon  and  Isaac,  who,  by  receiving 
commission  in  his  character  of  ship's  husband  had,  by  that  means,  obtained  usurious 
interest.  The  question,  however,  turned  upon  another  part  of  the  examination,  which 
was  as  follows  : — 

"Q.  Does  the  account  headed  Russian  stock,  in  Ledger  G.  p.  101,  contain  an 
account  of  all  the  purchases  and  sales  of  Russian  stock  for  Mr.  Leon's  account  made 
by  you  1 

A.  Yes ;  it  does,  as  well  as  those  purchased  by  Leon  himself. 

Q.  Do  you  mean  to  state  that  in  such  account  there  are  entries  of  Russian  stock 
purchased  and  sold,  or  purchased  or  sold  by  Mr.  Leon  himself,  on  his  own  account  1 

[40]  A.  Yes ;  both  bought  and  sold  by  Mr.  Leon  himself. 

y.  Refer  to  Ledger  G.  and  the  account  in  it  headed  Russian  stock  1 

A.  I  have  now  referred  to  it. 

Q.  You  are  now  requested  to  read  all  the  enti'ies  in  that  account  ? 

A.  Acting  under  the  advice  of  my  counsel,  I  demur  to  answer  the  question, 
inasmuch  as  the  matters  in  that  account  are  not  relating  to  the  bankrupt  Owen  :  it  is, 
therefore,  I  submit,  with  the  advice  of  my  counsel,  that  I  am  not  bound  to  read  the 
entry ;  and  I  request  the  commissioners  to  allow  me  to  consult  my  counsel  on  the 
propriety  of  the  question  put,  so  that  I  may  give  a  proper  and  legal  answer  to  it. 
But,  in  case  the  commissioners  refuse,  I  request  that  my  counsel  mav  be  allowed  to 
enter  for  me  such  proper  protest  as  he  may  see  necessary.  When  I  say  that  I  demur 
to  answer  the  question,  1  mean  to  say,  that  I  refuse  to  comply  with  the  request  to 
read  the  entries  contained  in  the  account  alluded  to." 

The^  vyarrant  then  concluded  in  the  following  terms  : 

"  ^ybich  last  question  the  witness  having  so  refused  to  answer,  these  are,  there- 


that  IS  not  the  case,  he  is  only  warranted,  as  against  creditors,  in  doing  that  which  is 
absolutely  necessary  ;  and,  in  strictness,  where  the  estate  is  insolvent,  he  can  be  justified 
merely  to  the  extent  of  paying  for  the  coffin,  shroud,  ringing  the  bell,  and  the  fees  to 
the  parson,  clerk,  sexton,  and  bearers.     Toll.  191,192.     Com.  Dig.  Administration  (C). 


3Y.&J.41.  EX    PARTE   ISAAC  1085 

fore,  &c ,  him  to  keep  without  bail,  &c.,  until  such  time  as  he  shall  submit  himself 
unto  us,  the  said  commissioners,  &c.,  and  full  answer  make  to  our  or  their  satisfaction 
to  the  said  question." 

It  was  objected  by  Knight  and  Anderdon,  for  the  prisoner,  that  the  commitment 
was  insufficient:  first,  because  the  subject-matter  of  the  inquiry  was  irrelevant: 
secondly,  because  the  examination  tended  to  expose  the  witness  to  penalty  and 
forfeiture  :  and  lastly  (upon  which  ground  alone  the  Court  proceeded  in  their  judg- 
ment), th:U  the  commissioners  were  not  authorized  to  commit  the  witness  for  not 
reading  the  entries  in  the  account. 

To  the  last  objection,  it  was  answered  by  Rose  and  Wright,  contra,  that,  although, 
strictly  speaking,  the  com-[41]mitment  did  profess  to  proceed  upon  a  refusal  by  the 
witness  to  answer  an  interrogatory,  yet  that,  in  effect,  it  amounted  to  a  question  when 
construed  secundum  subjectam  materiam ;  that  the  power  of  the  commissioners  to 
call  for  the  production  of  books,  authorized  them  to  examine  into  the  contents  of  the 
books,  and  that  directing  the  witness  to  read  the  entries  was,  in  effect,  asking  their 
contents. 

Alexander,  L.  C.  B.  Several  very  important  questions  have  arisen  in  this  case, 
upon  which  I  do  not  feel  it  necessary  to  express  any  opinion.  It  has,  in  the  first  place, 
been  contended,  that  the  account  which  formed  tlie  subject  of  this  examination  and 
ultimate  commitment,  is  immaterial  with  reference  to  what  had  been  previously 
elicited ;  but,  although  I  entertain  an  opinion  upon  this  point,  it  does  not  appear  to 
me  to  be  necessary  to  express  that  opinion. 

It  has,  in  the  second  pkvce,  been  insisted,  that  the  witness  was  not  bound  to 
answer,  inasmuch  as  the  tendency  of  the  whole  course  of  his  examination  was  to 
subject  him  to  penalty  or  forfeiture.  Upon  that  point  also,  I  forbear  to  express  any 
opinion,  because  this  warrant  cannot  be  supported  upon  the  particular  ground  on 
which  it  purports  to  be  founded. 

Without  reference  to  either  of  these  objections,  I  am  of  opinion  that,  upon  this 
warrant,  the  prisoner  ought  not  any  longer  to  be  detained  in  custody.  I  have  always 
understood  that  great  strictness  is  required  in  the  form  of  warrants  of  commitment, 
and  that  they  must  express  a  legal  ground  for  the  commitment  and  detention  of  the 
prisoner.  Commissioners  of  bankruptcy  are  invested  with  extensive  authority,  but 
their  powers  must  be  exercised  with  caution  and  discretion  The  statute  under  which 
they  act,  confers  upon  them  an  authority  to  commit  in  two  cases  merely.  In  the  case 
of  refusal  to  answer  lawful  questions,  and  of  refusal  to  produce  books,  without  [42] 
lawful  excuse.  I  confess  myself  at  a  loss  to  understand,  upon  the  face  of  this  warrant, 
upon  which  of  these  two  grounds  this  commitment  proceeds.  It  is  a  mis-application 
of  words  to  say  that  the  prisoner  is  committed  for  not  answering  a  question,  for  no 
question  is  put  to  him,  he  is  merely  commanded  to  read  a  particular  entry.  It  is 
uncertain,  upon  the  face  of  the  commitment,  in  what  manner  this  requisition  is  to 
be  complied  with  ;  whether  the  witness  is  to  read  the  entry  aloud,  or  merely  for  the 
purpose  of  refreshing  his  memory  :  he  is  simply  desired  to  read  all  the  entries  in  a 
particular  account,  which  he  declines  to  do.  Such  a  requisition  is  clearly  not  within 
the  provisions  of  the  statute,  which  empowers  the  commissioners  to  ask  questions,  which 
must  mean  lawful  questions  merely.  If  it  be  said  that  this  substantially  is  a  commit- 
ment for  not  producing  books,  that  ground,  in  my  opinioti,  is  also  untenable.  To 
authorize  the  commissioners  in  committing  upon  that  ground,  it  should  clearly  appear 
upon  the  warrant  of  commitment,  that  the  witness  had  been  required  to  produce  the 
books,  and  had  refused  to  comply  with  that  requisition  ;  for  the  Act  of  Parliament 
which  confers  this  authority  upon  the  commissioners  implies  that,  before  a  commit- 
ment for  non-production  of  documents,  a  request  must  be  made  to  the  party  who  has 
them  in  his  custody  or  power.  For  these  reasons,  I  am  of  opinion  that  the  warrant 
of  commitment  is  "substantially  defective,  and  that,  therefore,  the  prisoner  is  entitled 
to  be  discharged. 

Garrow,  B.  I  feel  it  unneces.sary  to  say  more  than  that  I  fully  concur  in  the  judg- 
ment delivered  by  the  Lord  Chief  Baron.  I  am  clearly  of  opinion  that  the  warrant 
of  commitment  is  defective,  and  it  is  unnecessary  for  me  to  recapitulate  the  reasons 
upon  which  that  opinion  proceeds.  In  this  view  of  the  case,  it  will  be  needless  to 
consider  the  several  other  objections  which  have  been  presented  during  the  discussion 
of  this  case. 

[43]  HuLLOCK,  B.     I  also  am  of  opinion  that  this  warrant  is  invalid  ;  and  that, 
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therefore,  the  commitment  is  illegal.  Upon  the  general  question  which  has  been 
argued  before  us,  there  is  but  one  view  in  which  the  examination  of  this  party  can  be 
relevant  or  material.  I  do  not,  howovei',  feel  it  necessary  to  enter  into  a  considera- 
tion of  that  question,  because  the  warrant,  which  proceeds  upon  a  distinct  ground 
immediately  relating  to  the  alleged  cause  of  the  commitment,  is  bad  ;  and  to  that 
alone  I  shall  contine  my  observations. 

Unquestionably  the  commissioners  have  authority  to  compel  the  production  of 
documents  relating  to  the  subject  of  their  legitimate  inquiries.  They  have,  however, 
in  this  respect,  but  a  delegated  authority,  which  must  be  pursued  strictly  in  the  mode 
in  which  it  is  conferred.  By  the  statute  6  Geo.  4,  c.  16,  s.  33,  34,  the  commissioners 
have  power  to  examine  witnesses,  and  to  enforce  the  production  of  documents.  By 
those  piovisions,  the  commissioners  are  authorized  to  summon  before  them,  and  to 
examine  persons  who  are  known  or  suspected  to  have  any  estate  of  the  bankrupt  in 
their  possession,  or  who  are  supposed  to  be  indebted  to  the  bankrupt,  or  who  are 
believed  to  be  capable  of  giving  information  concerning  the  person,  trade,  dealing,  or 
estate  of  the  bankrupt,  in  which  latter  character  this  person  is  professedly  examined. 
The  subject-matter  of  their  right,  in  this  respect,  is  limited  by  the  terms  of  the  act 
of  Parliament.  They  are  not  empowered  to  inquire  generally  into  all  the  transactions 
and  affairs  of  the  persons  summoned  before  them,  but  into  such  only  as  concern  an 
act  of  bankruptcy  committed  by  the  bankrupt,  or  may  convey  information  respecting 
the  dealings  of  the  bankrupt.  They  are  likewise,  by  the  same  sections,  empowered 
to  require  the  production  of  books  and  documents  for  the  same  object.  Before,  how- 
ever, the  commissioners  can  in  point  of  law  be  entitled  to  call  for  the  production  of 
documents,  they  must  lay  a  ground  for  so  doing  within  the  meaning  of  the  act  of 
Parliament.  It  is  not  because  I  carry  [44]  a  book  into  the  room  of  the  commissioners 
for  the  purpose  of  a3.sisting  my  memory,  and  with  that  view  have  recourse  to  it,  that 
I  can  be  compelled  to  submit  that  book  for  inspection.  They  have  no  authority  to 
impose  such  a  command  upon  a  witness.  If  the  production  of  the  book  appear  to  the 
commissioners  to  be  necessary  for  the  purpose  of  a  full  investigation  of  the  subject,  a 
notice  should  be  given  to  the  party  to  produce  it ;  and  if  he  refuse  to  comply  with 
that  notice,  he  may  be  committed  for  his  contempt.  When  produced,  the  production 
without  doubt  involves  the  inspection  of  the  book.  It  appears  to  me,  that  there  has 
been  some  degree  of  precipitation  in  committing  under  the  circumstances  of  this  case, 
for  the  wairant  contains  no  allegation  that  he  had  been  required  by  notice  to  produce 
the  book.  Suppose  the  witness  having  the  book  in  his  possession  at  the  time,  either 
for  the  purpose  of  refreshing  his  memorj',  or  for  any  other  purpose,  had  been  com- 
manded by  the  commissioners  to  produce  the  book,  and  had  refused  to  comply  with 
that  demand,  he  could  not  in  such  case  have  been  committed  for  his  refusal,  because 
the  demand  ought  to  be  preceded  by  a  proper  notice  to  produce.  But  it  has  been 
urged  that,  during  the  examination,  the  witness  had  uniformly  acceded  to  the  course 
now  puisued,  and  had  read  entries  from  his  books,  when  called  upon  so  to  do.  It  is 
true,  that  he  has  read  from  his  books  in  many  instances,  but  his  having  pursued  that 
course,  does  not  render  it  incumbent  upon  him  to  persist  in  so  tloing,  or  pledge  him 
to  read  every  thing  which  the  book  may  contain,  provided  it  may  be  unnecessary  to 
do  so  for  his  own  purposes,  or,  for  any  other  reasons,  he  declines  to  read  any  further. 
The  conclusion  of  the  warrant  is  not  warranted  by  the  premises.  Unless  the  account 
related  to  the  dealings  of  the  bankrupt,  it  was  not  the  legitimate  subject  of  inquiry 
before  the  commissioners,  and  that  alone  was,  in  the  language  of  the  statute,  a  sufficient 
reason  for  a  refusal  to  produce  it.  Upon  this  ground,  it  appears  that  the  refusal  pro- 
ceeded ;  and  this  Court  has  no  means  of  [45]  knowing  whether  the  account  does  in 
fact  relate  to  the  dealings  of  the  bankrupt,  or  whether  the  commissioners  had  upon 
that  ground  any  right  to  call  for  the  production.  But  even  if  he  were  bound  to 
produce  the  account,  and  it  was  legitimately  in  evidence  before  the  commissioners, 
what,  I  would  ask,  is  the  proper  course  to  be  pui'suedl  Who  is  bound  to  read  the 
document  produced  in  obedience  to  a  lawful  command  ?  The  document  is  to  be  used 
by  the  party  who  seeks  to  make  it  available  to  his  own  purposes.  According  to  the 
course  constantly  pursued  at  Nisi  Prius,  it  should  be  read  bv  the  solicitor  or  the  com- 
missioners ;  and  if,  after  it  had  been  read,  the  witness  had  "refused  to  answer  a  ques- 
tion founded  upon  it,  in  that  case  the  commitment  would  be  sustainable. 

But  to  examine  the  peculiar  language  of  this  warrant— After  having  thus  called 
upon  this  witness  to  read  the  book,  which  it  may  be  assumed  was  lying  before  him, 
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and  he  having  refused  to  comply  with  this  demand,  for  what  does  it  appear  that  he 
is  committed  ?  Is  it  because  he  refused  to  produce  the  book  1  If  so,  the  warrant  is 
defective,  and  it  cannot  be  said  that  he  was  properly  committed  for  not  producing 
that  which  it  does  not  appear  he  was  required  to  produce.  But,  on  the  contrary,  he 
is  committed  for  refusing  to  answer  "the  said  question."  What  question  1 — To  read 
the  entrv.  Can  any  one  say,  that  this  command  to  read  entries  in  a  book  is  a  lawful 
question?  But  is  the  commitment,  until  he  shall  produce  for  inspection  the  book 
containing  the  entries  ]  No  ;  "  until  he  shall  full  answer  make,  to  their  satisfaction, 
to  the  question  so  put  to  him  ;"  which  he  can  never  do,  because  no  question  is  put 
to  him,  and  no  question  has  he  refused  to  answer.  My  judgment,  therefore,  in  this 
case,  without  adverting  to  the  other  topics  which  have  been  urged,  is  that,  for  the 
reasons  which  I  have  stated,  this  warrant  is  bad  in  form  and  in  substance. 

Vaughan,  B.  I  should  be  very  sorry,  if  the  power  of  commissioners  to  obtain 
a  full  discovery  of  bankrupt's  [46]  "eflects  were  to  be  weakened  by  any  thing  which 
I  am  about  to  say,  but  it  is  unquestionably  a  power  to  be  exercised  with  caution,  a.nd 
scanned  with  jealousy.  It  is  an  authority  which  should  be  strictly  pursued.  Looking 
at  the  act  of  Parliament,  the  commissioners  have  a  plain  line  of  duty  marked  out 
for  them.  The  particular  clause  which  gives  them  jurisdiction,  empowers  them  in 
the  event  of  a  refusal  to  be  examined  or  to  produce  documents,  to  commit  the  party 
refusing.  Xow,  can  it  be  said,  that  what  has  in  this  case  been  done  comes  under 
either  of  these  branches  of  jurisdiction  ?  The  refusal  is  to  read  ;  and,  supposing  these 
entries  were  proper  to  be  inspected,  what  power  have  the  commissioners  to  compel 
the  partv  to  read!  No  distinct  question  is  propounded  to  the  witness,  and  how, 
therefore,  can  he  be  committerl  for  refusing  to  answer,  «hen,  in  fact,  no  question  is 
asked  of  him  ?  I  abstain  from  expressing  any  judgment  upon  the  other  points  ;  but 
upon  this  short  ground,  I  am  of  opinion  that  the  warrant  is  clearly  bad,  and  that, 
therefore,  the  party  is  entitled  to  his  discharge. 

Discharged  accordingly. 

Ix  KE  T.  Leak,  a  Bankrupt.  Exch.  of  Pleas.  1829.— The  warrant  of  commitment 
of  a  bankrupt  for  not  signing  his  examination,  need  not  set  out  the  examination. 
Vaughan  B.  dissentiente. — A  warrant  of  commitment  of  a  bankrupt  for  not  sign- 
ing an  examination  concluded  by  committing  him,  until  he  should  full  answers 
make  to  the  satisfaction  of  the  commissioners,  and  sign  and  subscribe  his  examina- 
tion.—Held,  that  the  conclusion  was  informal,  but  not  defective  in  substance. 

In  this  case,  Humfrey,  on  a  former  day,  obtained  a  rule  to  shew  cause  why  a  writ 
of  habeas  corpus  should  not  issue,  to  bring  up  and  discharge  Leak,  a  bankrupt,  who 
ha<l  been  committed  by  the  commissioners  acting  under  a  commission  of  bankruptcy 
issued  against  him,  for  not  signing  his  examination  (he  not  having  any  lawful  objec- 
tion allowed  by  the  commissioners).  The  warrant  of  commitment  did  not  set  out  the 
examination  oi  the  bankrupt,  and  concluded  by  committing  him  to  prison,  until  he 
should  full  answers  make,  to  their  satisfaction,  to  such  questions  [47]  as  should  be 
put  to  him,  and  sign  and  subscribe  such  examination. (a) 

Two  objections  were  urged  against  the  validity  of  this  commitment :  first,  that  the 
examination  was  not  set  out ;  and  secondly,  that  the  commitment  professed  to 
authorize  an  imprisonment,  for  which  no  cause  appeared,  there  being  no  complaint 
expressed  in  the  warrant,  that  the  bankrupt  had  not  fully  answered  all  questions 
propounded  to  him,  but  merely  that  he  refused  to  sign  his  examination,  whereas  the 
commitment  authorized  an  imprisonment,  until  he  should  full  answers  make,  to  the 
satisfaction  of  the  commissioners,  and  sign  his  examination. 

Tomlinson  now  shewed  cause.  The  17th  section  of  the  act  of  Parliament,  upon 
which  this  commitment  proceeds,  disposes  of  the  first  objection  ;  for  that  clearly  shews 
that  the  examination  need  only  be  set  out  in  cases  where  the  refusal  is  to  answer 
proper  questions,  or  the  answer  is  unsatisfactory.  In  such  eases,  the  question 
must  be  specified,  but,  in  this,  there  is  no  necessity  for  the  adoption  of  that  course, 
either  by  express  enactment,  or  the  reason  of  the  thing.  No  objection  is  urged  to 
the  course  pursued  in  the  examination,  but  the  commitment  is  for  refusing  to  sign, 

(a)  The  commitment  was  under  the  statute  5  Geo.  2,  c.  30,  s.  16,  incorporated  in 
the  6  Geo.  4,  c.  1 6,  s.  36. 
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and  the  bankrupt  having  no  legal  objection  to  the  examination,  there  can  be  no  reason 
for  setting  it  out.  With  respect  to  the  second  objection,  it  was  the  duty  of  the 
bankrupt  to  submit  himself  to  the  commissioners,  who  are  empowered  by  the  statute 
to  commit,  until  the  party  shall  full  answers  make,  and  sign  his  examination.  In  the 
case  of  Nobes  v.  Mountain  (7  Moore,  39  ;  3  B.  &  B.  233),  where  a  bankrupt  had 
refused  to  be  sworn,  and  was  committed  until  he  took  the  oath,  and  made  sufficient 
answer  to  such  [48]  questions  as  might  be  put  to  him,  the  Court  held  that  the  com- 
mitment was  sufficient.  From  this  case  it  appears  that,  although  a  bankrupt  is 
committed  for  a  specific  offence,  he  is,  nevertheless,  bound  to  submit  himself  generally 
to  the  commissioners.  At  all  events,  this  is  but  an  objection  to  the  form  of  the  warrant, 
which  is  in  substance  sufficient,  and,  under  the  ISth  section  of  the  statute,  the  party 
may  be  recommitted  by  the  Court. 

Humfrey,  contra.  There  is  no  difference  in  principle  between  a  refusal  to  answer 
and  to  sign  an  examination,  and,  in  each  case,  the  examination  should  be  set  out  upon 
the  warrant  of  commitment.  Although  it  appears  from  the  warrant  that  the  bankrupt 
had  no  legal  objection  allowed  by  the  commissioners,  they  are,  in  the  first  instance, 
the  sole  judges  ;  and,  however  objectionable  the  examination  may  be,  have  the  power 
to  commit.  It  may  be  that  the  refusal  to  sign  proceeded  upon  an  objection  to  the 
examination,  and,  unless  that  be  set  out  in  the  warrant,  it  is  impossible  for  the  Court 
to  say  that  that  objection  is  not  well  founded.  In  the  case  of  Doswell  v.  Impey  (2  D. 
&  K.  3.50 ;  1  B.  &  C.  163),  the  duty  of  the  commissioners  is  clearly  defined.  They 
are,  in  the  first  instance,  to  judge  for  themselves,  but,  so  far  as  the  liberty  of  the 
subject  is  concerned,  their  decision  is  subject  to  review  ;  and,  for  the  purpose  of  that 
review,  the  whole  examination  must  be  set  forth  in  the  commitment,  upon  which  alone 
the  judgment  of  the  Court  can  proceed.  In  Tomlins'  case  (1  G-.  &  J.  373),  a  bankrupt 
was  committed  for  not  answering  to  the  satisfaction  of  the  commissioners.  The 
warrant  stated,  that  various  questions  were  put  to  the  bankrupt,  and  amongst  others 
the  following,  &c.  ;  but  Lord  Eldon  held,  that  the  whole  of  the  questions  and  answers 
should  be  set  out  on  the  warrant  of  commitment,  observing  that  it  ought  not  to  be 
left  to  the  [49]  commissioners  to  select  such  parts  only  of  the  examination  as  were 
unsatisfactory  to  them :  as  the  Judge  who  might  afterwards  have  to  decide  upon  such 
examinations,  could  not  be  supposed  to  have  the  same  means  of  forming  an  opinion 
of  the  bankrupt's  conduct,  as  the  commissioners  who  had  personally  investigated  it ; 
for  which  reason  it  became  necessary  to  set  out  the  whole  of  the  examination  upon 
the  warrant,  since  that  is  the  only  soi;rce  from  which  the  Judge  is  to  extract  informa- 
tion whereon  he  may  form  his  opinion.  Again,  in  Cuombe's  case  (2  Rose,  39(i),  it  was 
objected  that  the  warrant  of  re-commitment  did  not  state  the  ground  of  the  detainer  ; 
and  the  Lord  Chancellor  held,  for  the  same  reasons  as  in  the  former  case,  that  the 
bankrupt  was  entitled  to  his  discharge.  It  is  true,  that  these  are  cases  in  which  the 
parties  were  committed  for  not  answering  to  the  satisfaction  of  the  commissioners ; 
but  the  principle  is  equally  applicable  to  a  commitment  for  refusing  to  sign  the 
examination,  unless  it  can  be  contended  that  in  no  case  can  an  objection  to  the  course 
of  the  examination  be  a  sufficient  reason  for  a  refusal  to  sign  it. 

The  second  objection  is  an  objection  of  substance,  and  the  Court  have  therefore 
no  power  to  re-commit  the  bankrupt.  By  the  act  of  Parliament  in  question,  three 
things  are  required  of  a  bankrupt.  He  is  in  the  first  instance  to  be  sworn  ;  he  is 
then  bound  to  answer  such  questions  as  may  be  put  to  him,  to  the  satisfaction  of  the 
commissioners;  and  lastly,  he  is  to  sign  his  examination.  With  the  two  former  of 
these  requisites  the  bankrupt  has  complied,  and  therefore  the  warrant,  which  authorizes 
his  imprisonment  until  he  shall  answer  and  sign  his  examination,  is  not  warranted  by 
the  premises.  In  the  case  of  Nobes  v.  Mountain,  the  ground  of  commitment  was  a 
refusal  to  be  sworn,  which,  being  preliminary  to  an  examination,  would  properly 
sustain  the  commitment  in  the  conjunctive.  [50]  It  is  clear,  that  the  bankrupt  could 
not,  in  this  case,  have  been  committed  substantively  for  a  refusal  to  answer.  That 
ground  of  commitment  is  therefoi'e  illegal,  and,  inasmuch  as  he  is  to  be  detained 
in  custody  until  that  which  is  illegally  required  of  him  be  done,  the  whole  commit- 
ment is  invalid,  and  the  bankrupt  is  entitled  to  his  discharge.  Ex  parte  James 
(I  P.  Wms.  611). 
Cur.  adv.  vult. 

Garrow,  B.     The  warrant  of  commitment  is  the  only  document  upon  which  this 
Court  is  now  called  upon  to  act  in  issuing  a  writ  of  habeas  corpus,  to  bring  up  and 
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discharge  the  bankrupt  To  this  warrant,  two  objections  are  made.  It  is,  in  the  first 
place,  contended  that  the  examination  should  be  set  out ;  and  secondly,  inasmuch  as 
the  commitment  proceeds  upon  a  specific  ground,  namely,  a  refusal  to  sign,  that  the 
conclusion  of  the  warrant  which  authorizes  an  imprisonment  until  he  shall  sign  and 
answer  is  not  justified  by  the  premises.  It  is  not  suggested  that  there  was  any  thing 
illegal  in  the  examination  of  the  bankrupt,  or  that  any  question  was  put  to  him,  which 
he  might  properly  refuse  to  answer,  but  on  the  contrary,  it  must  be  taken,  that  the 
examination  was  uiifxceptionaljle,  and  that  having  been  called  upon  to  sign  his 
examination,  he  was,  for  his  refusal,  committed  for  that  specific  oflfenee.  It  is  clear, 
that,  to  enable  the  commissioners  to  carry  into  eft'ect  the  object  of  the  bankrupt  laws, 
a  discretion  must  be  vested  in  them,  to  decide  whether  their  proceedings  are,  or  are 
not,  in  the  first  instance  legal.  Such  a  discretion  is  incident  to  every  Court  of  justice. 
W  here  however  that  discretion  is  exercised  in  the  allowance  or  disallowance  of  an 
objection  to  an  answer,  and  as  the  result  of  their  decision  a  party  is  committed  to 
prison,  the  whole  examination  must  be  set  out  upon  the  commitment,  because  [51] 
from  that  source  alone  can  the  Court,  to  which  the  party  committed  may  ultimately 
apply,  derive  information,  or  form  a  judgment  whether  the  commissioners  have  or  have 
not  acted  erroneously.  The  present  warrant  does  not  set  out  the  examination  ;  and 
it  appears  to  me  that,  where  the  ground  of  objection  is  to  sign,  and  not  to  answer, 
the  examination  need  not  be  set  out  Upon  the  face  of  these  proceedings,  we  must 
jissume,  that  no  valid  objection  was  urged  during  the  course  of  the  examination,  but 
that  the  only  objection  was  to  sign  after  the  examination  had  properly  terminated. 
I  am  not  unaware  that  it  may  be  said,  that  the  bankrupt  had  not  at  the  time  the 
power  of  resisting  the  examination,  because  the  commissioners  were,  in  the  first  instance, 
the  sole  judges  of  any  objection  that  might  have  been  urged.  But  that  is  not  the 
ground  upon  which  his  lefusal  to  sign  proceeds,  and,  if  any  such  objection  had  been 
t;iken,  it  might  have  been  shewn  to  the  Court  upon  the  present  occasion. 

On  the  second  objection,  namely,  the  form  of  the  commitment,  I  have  entertained 
considerable  difficulty.  The  specific  offence  upon  which  this  commitment  proceeds,  is 
a  refusal  to  sign  the  examination,  and  yet  the  commissioners  have  committed  him 
until  he  shall  full  answers  make,  to  their  satisfaction,  to  such  questions  as  shall  be  put 
to  him,  and  sign  and  subscribe  such  examination.  Upon  this  ground,  I  was  at  first  of 
opinion  that  this  rule  should  be  made  absolute,  because  I  thought,  inasmuch  as  the 
commitment  proceeded  upon  his  refusal  to  sign  merely,  that  he  could  only  properly 
be  detained  in  custody  until  he  had  done  that  for  the  non-performance  of  which  he 
had  in  fact  been  committed.  For  this  reason,  I  should  have  been  better  satisfied,  if 
the  term  of  his  imprisonment  had  been  limited  to  the  performance  of  that  for  which 
he  was  in  fact  committed ;  but  I  believe,  upon  consideration,  that  this  objection  may 
be  answered,  by  observing  that  it  is  one  of  form  merely,  and  that  the  substance  of  the 
warrant  is,  that  [52]  he  shall  be  committed  and  detained  in  custody  until  he  shall 
sign  his  examination. 

HuLLOCK,  B.  It  cannot  be  denied  that  the  questions  which  have  arisen  in  this 
case,  are  questions  of  great  importance  and  considerable  difficulty ;  but,  after  the  best 
consideration  which  1  have  been  able  to  bestow  upon  them,  I  feel  myself  compelled  to 
arrive  at  the  same  conclusion  as  that  which  has  been  pronounced  by  my  learned 
brother.  In  stating  the  grounds  for  this  opinion,  it  will  not  be  necessary  that  I 
should  enter  into  an  examination  of  the  authorities  to  which  allusion  h;is  been  made, 
because  I  fully  concur  in  the  propriety  of  those  decisions,  but  think  them  inapplicable 
to  this  case.  If  a  man  be  committed  for  refusing  to  answer  questions,  it  is  important 
that  the  examination  should  be  set  out  upon  the  warrant,  in  order  to  enable  the  Court 
to  say  whether  they  were,  or  were  not,  lawful  questions,  and  such  to  which  answeis 
might  legally  be  required.  But  that  mode  of  proceeding  is  expressly  injoined  by  the 
17th  section  of  the  statute,  5  Geo.  2,  c.  30,  which  applies  only  to  a  refusal  to  answer, 
or  to  imperfect  and  unsatisfactory  answers,  and  not  to  a  case  like  the  present.  By 
the  IGth  section  of  the  statute,  under  which  these  commissioners  have  acted,  they  are 
empowered  to  examine  the  bankrupt,  and,  in  case  he  shall  refuse  to  answer,  or  shall 
not  answer  to  their  satisfaction,  or  shall  refuse  to  sign  and  subscribe  his  examination, 
they  may  commit  him  to  prison  until  such  time  as  he  shall  submit  himself  to  them, 
and  full  answer  make,  to  their  satisfaction,  to  all  such  questions  as  shall  be  put  to 
him,  and  sign  and  subscribe  his  examination.  It  is  said,  it  is  true,  he  makes  no 
objection  before  the  commissioners,  but  that  he  might  have  had  some  mental  reserva- 

Ex.  Div.  IV.— 35 
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tion.  If  so,  why  was  not  that  objection  stated  1  The  act  of  Parliament  authorizes  him 
to  do  so,  and,  not  having  done  so,  it  must  he  assumed  that  no  such  objection  in  truth 
exists.  Having  no  reasonable  objection  to  the  [53]  wording  of  the  examination,  or  other- 
wise, he  refuses  to  sign  it,  and,  in  the  words  of  the  act  of  Parliament,  is  committed  to 
prison  until  he  shall  full  answer  make  to  such  questions  as  shall  be  put  to  him,  and  sign 
and  subscribe  his  examination  The  language  of  this  warrant  precisely  pursues  that  of 
the  statute  upon  which  it  is  founded  ;  but  1  agree  that  the  conclusion  would,  in  strictness, 
have  been  more  technical,  if,  as  suggested  by  my  brother  Garrow,  it  had  authorized 
the  detention  of  the  party  until  he  should  have  signed  his  examination  merely  ;  but 
this,  however,  is  a  mere  formal  objection,  and  we  are  bound  to  see  whether  the  warrant 
is  in  substance  sufficient.  For  what  purpose  can  the  examination  be  required  to  be 
set  outi  The  17th  section  of  the  act  of  Parliament  provides  that  in  certain  cases  the 
questions  shall  be  set  out,  and  we  must  assume  that  in  such  cases  only  is  it  necessary 
to  state  them  ;  for,  if  the  legislature  had  thought  it  expedient  that  the  commissioners 
should  set  forth  the  examinations  in  every  case,  that  would  have  been  provided  for. 
There  is,  however,  no  such  positive  enactment,  and  the  enumeration  of  particular 
instances  is  an  exclusion  of  the  general  necessity.  But  for  what  purpose  is  the 
examination  to  be  set  forth  in  this  case?  Is  it  to  enable  the  Court  to  see  that  the 
bankrupt  has  not  been  entr-apped  into  an  examination  of  matters  irrelevant,  or  such 
as  could  not  lawfully  have  been  required  of  him  ?  No  such  suggestion  is  made,  although, 
by  the  18th  section,  it  would  seem,  that,  if  in  fact  there  was  any  r-easonable  ground 
for  his  r-efusal  to  sign,  that  might  have  been  shewn  upon  this  application.  No  case 
can  be  found  which  is  precisely  in  point  with  the  present,  but  tlier-e  are  two  which 
cannot,  irr  my  opinion,  be  supported,  pr'ovided  it  was  in  this  case  necessary  that  the 
questions  should  be  set  out.  In  Nohes  v.  Mountain,  a  bankrupt  was  committed  for 
refusing  to  be  sworn.  The  ground  of  objectiorr  was  rrot  in  that  case  set  out ;  and  if, 
therefore,  the  ai-gument  be  well  founded  upon  the  present  occasion,  that  decision  was 
[54]  wrong  ;  for  the  Court  of  Common  Pleas,  in  that  case,  decided  that  the  wan-ant 
of  commitment,  which  was  general,  for  r'cfusing  to  be  sworn,  was  good,  arrd  that  it 
was  not  necessary  to  add  the  reason  for  the  refusal.  The  case  of  Ex  parte  Page  (1  B. 
&  Aid.  .568)  is  also  in  principle  similar  to  the  present.  In  that  case,  the  bankrupt 
was  committed  for  his  refusal  to  be  sworn,  and  it  was  held  that  it  was  not  necessary 
to  set  out  any  specific  question.  Now,  it  was  equally  necessary,  in  both  these  cases, 
to  set  out  the  objection  of  the  bankr-upt  to  be  sworn,  as  it  was,  in  this,  to  state  the 
examination  upon  which  an  objection  might  be  fourrded,  and  ther'efore,  I  think,  without 
impugning  the  decisions  to  which  allusion  has  beerr  made,  and  to  which  I  give  my 
humble  assent,  that  it  was  not  in  this  case  necessary  to  set  out  the  examination. 

With  respect  to  the  conclusion,  I  feel  some  difficulty,  but  it  is,  in  my  opinion, 
a  for-ma!  objection  merely.  The  distinction  betweerr  matters  of  form  and  of  substance, 
I  take  to  be  this : — Where  one  who  is  committed  for  not  answering  a  question,  or 
answering  unsatisfactorily,  or-  for  not  signing  his  examination,  is  brought  up  by  habeas 
corpus,  if  it  appear  either-  that  the  answer  was  sirfficient,  or  that  the  questions  were 
improper  or  immaterial,  or  that  he  had  good  r-eason  for  refusirrg  to  sign,  in  either  of 
these  cases,  the  commitment  is  substantially  defective  ;  but  wherever,  as  in  this  case, 
ther-e  appears  to  be  a  corpus  delicti,  there  the  objection  is  but  an  objection  of  form, 
within  the  mearring  of  the  18th  section  of  the  statute.  Now,  it  has  not,  in  this  case, 
been  made  to  appear,  that  the  bankrupt  had  any  good  ground  for  his  refusal  to  sign, 
and,  therefore,  I  thirrk  that  the  objection  is  one  of  for-m  merely,  and  that,  if  brought 
up  upon  this  gr-ouird,  he  would  be  re-committed.  For  these  reasons,  without  affecting 
to  say  that  this  is  a  clear  case,  I  am  of  opinion  that  the  rule  should  be  discharged. 

[55]  Vaugiian,  B.  It  is  with  much  pain  that  I  feel  myself  constrained  to  differ 
from  the  opinion  delivered  by  my  learired  br-other-s.  This  "case  involves  questiorrs  of 
great  difficulty,  and  of  the  first  impr-ession  ;  for  I  can  find  no  case  in  which  a  barrkrupt 
has  been  committed  for  refusing  to  sign  his  examination,  and  we  must  therefore  be 
governed  by  principle,  and   the  terms  of  the  act  of  Parliament  in  question.     Two  n 

objectrons   have  been   taken   to  this  commitment.     It  is  said  to  be  defective,  first,  fl 

because  it  does  not  set  out  the  examination,  and,  secondly,  because  it  is  too  large,  the 
commitment  being  until  the  party  shall  arrswer  and  sigrr.'  It  is  agr-eed,  on  all  'harrds, 
that,  in  matters  of  this  description,  the  terms  of  the  ac"t  of  Par-liariient  must  be  str-ictly 
piirsued.  The  power  of  commitment  is  a  formidable  power,  conferi-ed  upon  the  com- 
missioners with  a  view  to  obtain  an  impartial  distribution  of  the  bankrupt's  estate ; 
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but,  being  a  formidable  power,  and  one  directed  at  the  liberty  of  the  subject,  all  a^ree 
that  it  must  be  strictlj'  pursued.  It  appears  to  me,  that  the  principle  laid  down  by 
Lord  Eldon,  in  Tomlin's  case,  to  which  allusion  has  been  made,  is  equally  applicable  to 
a  commitment  for  a  refusal  to  sign,  as  to  any  other  case.  That  learned  Judge  says, 
that  the  whole  of  the  examinations  must  appear  upon  the  warrant,  for  the  Jud^e  has 
not  the  same  means  of  forming  an  opinion  upon  the  bankrupt's  conduct  as  the  com- 
missioners by  whom  it  has  been  personally  investigated,  for  which  reason  it  is 
necessary  to  set  out  the  whole  of  the  examinations  on  the  warrant,  since  that  is  the 
only  source  from  which  the  Judge  is  to  extract  information  whereupon  to  form  his 
opinion.  In  Crowley  s  case  ( I  Buck,  264),  a  bankrupt  was  committed  for  not  answer- 
ing. The  commissioners  had  stated  facts  from  the  deposition  of  the  messenger,  not 
set  forth  in  the  warrant,  and  which  did  not  appear  to  have  been  read  to  the  bankrupt 
during  bis  examination.  Lord  Eldon  in  that  case  [56]  held,  that  the  commitment 
was  substantially  defective.  The  principle,  said  that  learned  Judge,  is,  that  when  the 
validity  of  the  commitment  is  discussed  upon  the  return  of  the  halieas  corpus,  the 
Court  cannot  travel  out  of  the  warrant  of  commitment ;  for  the  principle  is  the  same 
here  as  in  the  Courts  of  law,  where  the  Judges  have  not  the  means  of  informing 
themselves  as  to  what  passed  at  the  examination  by  an  inspection  of  the  proceeding's, 
which,  as  Lord  Chancellor,  I  am  enabled  to  do.  An  application,  like  the  present  is, 
therefore,  in  the  nature  of  a  special  verdict,  or  of  a  proceeding  in  a  Court  of  Error 
where  the  Court  is  not  at  liberty  to  look  out  of  the  record.  We  cannot  travel  out 
of  the  warrant  of  commitment,  and  it  must  stand  or  fall  by  the  terms  in  which  it  is 
expressed.  It  being  admitted  that  there  is  no  case  precisely  similar  to  the  present, 
and  this  case  being  to  be  considered  upon  the  terms  of  the  act  of  Parliament,  let 
us  see  what  those  terms  are.  By  the  16th  section,  if  the  bankrupt  shall  refu.s'e  to 
answer,  or  shall  answer  unsatisfactorily,  or  shall  refuse  to  sign  his  examination  (not 
having  a  reasonable  objection  either  to  the  wording  thereof,  or  otherwise,  to  be 
allowed  by  the  said  commissioners),  it  shall  be  lawful  for  the  commissioners  to  commit 
him  to  prison,  until  he  shall  answer  and  sign  his  examination.  I  read  the  latter  part 
of  this  section  reddendo  singula  singulis,  that  is,  if  the  commitment  be  for  refusing  to 
answer,  he  shall  remain  in  prison  until  he  answer;  if  for  refusing  to  sign,  until  sTich 
time  as  he  shall  sign.  Upon  principle,  it  appears  to  me,  that  the  same  reason  which 
requires  the  examination  to  be  set  out  upon  a  warrant  of  commitment  for  refusinir  to 
answer,  equally  applies  to  a  case  where  the  refusal  to  sign  is  the  ground  of  the  C'om- 
mitment.  The  Court  have  no  means  of  determining  whether  the  commissioners  did 
right  in  committing,  for  it  does  not  appear  upon  the  face  of  the  wairant  what  were 
his  objections  for  refusing  to  sign.  It  is  said  that  it  is  competent  for  the  party  who 
moves  for  a  writ  of  habe;is  corpus  to  [57]  state  aliunde  the  ground  upon  which  he 
objected  to  sign.  Supposing  him  to  have  done  so  in  this  case,  how  can  the  Court 
ascertain  whether  his  statement  be  correct,  unless  the  fact  appear  upon  the  face  of  the 
warrant.  It  seems  to  me  to  be  difficult,  if  not  impossible,  by  such  means,  to  cet  at 
the  real  state  of  facts,  so  as  to  say,  whether  the  objection  has  or  has  not  been  properly 
disallowed.  There  is  certainly  a  distinction  between  a  commitment  for  a  refusal  to 
answer  and  a  refusal  to  sign  an  examination,  because  the  former  case  is  expressly 
alluded  to  by  the  17th  section  of  the  statute.  That  section,  however,  does  not 
specifically  require  that  the  answer  should  be  set  out,  but  merely  the  question  ;  and 
yet  it  is  agreed,  on  all  hands,  that,  upon  a  warrant  of  commitment  for  refusing  to 
answer,  or  not  answering  satisfactorily,  the  whole  examination  must  appear.  The 
principle  is,  however,  the  same  in  both  cases.  I  assume,  for  the  purpose  of  the 
argument,  that  the  examination  was  immaterial.  That  would  have  been  a  sufficient 
rea.«on  for  his  refusal  to  sign,  for  it  has  been  determined  that  a  refusal  to  answer  an 
immaterial  question  is  not  a  sufficient  ground  for  committing  the  party.  Again,  the 
bankrupt  may  unguardedly  have  answered  questions  to  which  ho  miglit  have 
demurred,  and  the  answers  may  be  adduced  against  him  as  evidence  for  alfpuiposes 
to  which  they  are  legally  applicable.  Surely  that  would  be  a  good  ground  for  refusing 
to  sign  such  an  examination.  It  is  true  that  the  cases  alluded  to  do  not  apply  to  this 
particular  commitment;  but,  upon  the  best  consideration  which  I  have  been  able  to 
give  this,  which  is  a  new  case,  it  seems  to  me  that  the  whole  of  the  examination 
should  appear  upon  the  face  of  the  warrant. 

With  respect  to  the  other  objection,  it  is  one  of  form  rather  than  of  substance. 
I  think  the  conclusion  is  informal,  and  ought  properly  to  have  been,  that  the  bankrupt 
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should  have  remained  in  prison  until  he  submitted  himself  to  the  commissioners,  aud 
siuned  his  exiimination.  . 

"^  r581  In  the  case  of  Hex  v.  Jackson  (1  T.  R.  6-54),  a  pauper  was  committed  for 
refusinii  to  answer  touching  his  settlement,  and  BuUei',  J.,  upon  an  application  to  the 
Court  of  Kino-'s  Bench,  said,  the  party  committed  for  refusing  to  be  examined  is  to 
clear  himself,  and,  when  he  will  answer,  must  give  notice  to  the  magistrates  ;  this  is 
like  the  case' of  a  commitment  by  commissioners  of  bankrupt,  where  the  party  com- 
mitted must  send  word  wlien  he  will  submit  and  answer  the  question.  Suppose, 
in  this  case,  the  bankrupt  had  said,  I  am  willing  to  sign  my  examination,  that  would 
not  in  strictness  have  relieved  him  from  the  commitment,  which  is  also  until  he  shall 
answer,  in  which  he  had  made  no  default.  I  therefore  think  that  the  warrant  is 
clearly,'  in  this  respect,  informal,  but  not  in  substance  defective. 
Kule  discharged. (/') 

[60]  Blakemore  v.  The  Glamorganshire  Canal  Company.  Exch.  of  Pleas. 
1829.— A.,  who  was  entitled,  by  act  of  Parliament,  to  all  the  surplus  water,  and 
such  as  was  not  necessary  for  the  purposes  of  a  canal,  brought  an  action  against 
the  Canal  Company  for  an  illegal  abstraction  of  water,  and  alleged  in  his 
declaration  continuing  acts  of  commission  and  omission  from  an  antecedent 
period,  by  which  he  was  deprived  of  the  water  for  nine  weeks  in  the  year  182.5, 
and  for  seventeen  weeks  in  the  year  1826  :— Held,  that  the  Company  were 
within  the  protection  of  the  limitation  clause  of  the  statute  30  Geo.  3,  c.  82, 
s.  79,  which  enacts  that  any  action  for  any  thing  done  in  pursuance  of  the  act, 
shall  be  brought  within  six  calendar  months  next  after  the  fact  committed, 
unless  there  be  a  continuation  of  damage ;  and  also  that  there  was  no  continua- 
tion of  damage,  inasmuch  as  there  was  a  cessation  of  injury,  although  the  cause 

(b)  A  similar  rule  was  afterwards  obtained  in  the  Court  of  King's  Bench,  when 
the  same  objections  were  relied  upon.  The  case  was  argued  by  Humfrey,  for  the 
bankrupt,  and  by  Tomlinson,  contra,  when  the  Court  pronounced  the  following 
judgment — 

Bayley,  J.  At  present,  I  think  that  it  was  not  necessary  to  set  out  the  examina- 
tion in  this  commitment  for  not  signing  the  examination.  On  the  other  point,  how- 
ever, I  think  the  commitment  is  bad.  I  mean  that  if,  in  its  terms,  it  would  call  fur  a 
longer  imprisonment  than  is  warranted  by  the  pi'emises,  it  cannot  be  maintained. 
This  was  decided  so  long  since  as  Yaxky'-f  case,  which  is  in  Carthew,  291.  There,  the 
party  was  committed  by  the  Secretary  of  State,  under  the  statute  S-Jth  of  Elizabeth, 
for  refusing  to  answer  whether  he  was  a  Jesuit ;  and,  on  habeas  corpus,  it  appeared 
that  he  was  coumitted  until  he  should  be  therefrom  discharged  by  due  course  of  law ; 
and  the  Court  held  the  commitment  to  be  ill,  because  it  should  have  been,  until  he 
answered.  Indeed,  all  the  earlier  cases  were  well  considered  in  that  of  Groome  v. 
Fairester,  5  M.  &  S.  314.  There,  a  person  was  committed  under  the  17th  Geo  2, 
c.  38.  The  subject  matter  was  a  complaint  by  overseers  of  a  parish  against  the  late 
overseer  for  refusing  to  deliver  up  a  particular  book  belonging  to  the  parish,  called 
the  Bastardy  Ledger  ;  and  the  commitment  of  the  defendant  was,  that  he  should  l)e 
kept  in  gaol  until  he  delivered  up  all  and  every  the  books  concerning  his  said  office 
of  overseer  belonging  to  the  parish  ;  and  in  that  respect  went  beyond  the  subject- 
matter  of  the  convic-[59]-tion.  So,  in  Rex  v.  James,  5  B.  &  Aid.  894,  where  a  person 
was  committed  for  insulting  magistrates  in  the  execution  of  their  office  :  the  commit- 
ment was,  until  he  should  be  discharged  by  due  course  of  law ;  and  it  was  held  to  be 
bad,  because  it  should  have  been  for  a  time  certain.  Now,  the  act  of  Parliament  in 
question  imposes  three  things  upon  the  bankrupt,  in  default  of  performing  either  of 
which  he  is  liable  to  be  committed  ;  first,  if  he  refuse  to  be  sworn  ;  secondly,  if  he 
make  not  full  and  satisfactory  answers  to  the  questions  propounded  to  him  ;  and 
thirdly,  if  he  refuse  to  sign  his  examination.  The  last  pait  of  the  clause  applies  to 
each  of  these.  If  then  he  had  complied  with  two  of  the  steps  required  ;  if  he  had 
been  sworn,  and  had  fully  and  satisfactorily  answered,  but  had  refused  to  sign  his 
examination,  surely  the  commitment  should  have  been  confined  to  that  part  which 
was  the  specific  offence  of  which  he  was  guilty.  Here  he  ought  (according  to  the 
offence  for  which  he  was  committed)  to  be  discharged  upon  signing  his  examination ; 
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from   which    the   injury   proceeded  was   continuing. — Quaere,   whether   acts   of 
omission  would  be  within  the  limitation  clause. 

[For  further  proceedings  see  1832,  1  Myl.  ii  K.  15-i ;  and  183.5,  2  Cr.  M.  &  E.  133; 

1  Gale,  78;  .5  Tyr.  603.] 

This  was  an  action  upon  the  case,  to  recover  a  compensation  in  damages  for  an 
illegal  abstraction  of  water  from  the  plaintiH's  works.  'I  he  declaration  contained 
sever.il  counts  which, — after  stating  that  the  plaintiff  was  possessed  as  well  of  certain 
works  used  for  the  purpose  of  trade  and  manufacture,  which,  by  an  act  30  Geo.  3, 
c.  82,  for  making  and  maintaining  a  navigable  canal  from  Merthyr  Tidville  to  and 
through  a  place  called  the  Bank,  in  the  county  of  Glamorgan,  were  called  the  Merlyn 
Griffith  Works,  as  also  of  a  certain  cut  or  water-course,  in  the  said  act  also  mentioned 
as  belonging  to  the  said  works,  by  and  through  which  divers  large  quantities  of  water 
had  run  and  flowed  to  the  said  works  for  the  working  thereof;  that,  by  the  act  of 
Parliament,  it  was,  amongst  other  things,  directed  that  a  proper  weir  should  be  made 
upon  the  side  of  the  canal,  for  the  purpose  of  letting  off  and  conveying  the  surplus 
water,  and  such  as  should  not  be  necessarj'  for  the  use  of  the  canal,  through  the  said 
cut  or  water-course  belonging  to  the  plaintiff's  works  ;  and  that  the  defendants  had 
made  the  canal  in  pursuance  of  the  statute — complained  first,  that  the  defendants  had 
not  made  the  parliamentary  weir  directed  by  the  act  ;  secondly,  that,  although  they 
had  made  the  parliamentary  weir,  they  had  kept  and  continued  another  weir,  (called 
the  feeding-weir)  lower  anil  wider,  and  lower  down  the  water-course,  which,  by  means 
of  a  channel,  carried  off  the  water  from  the  plaintitTs  works  :  thirdly,  that  they  had 
left  open  the  flood-gates  in  the  ne.xt  lock,  and  the  paddles  of  the  same  lock  below  the 
parliamentary  weir,  for  a  longer  time  than  was  necessary,  and  had  wrongfully 
permitted  the  locks  below  to  remain  and  continue  in  decay,  and  insufficient  to  prevent 
the  passage  and  escape  of  the  water;  fourthly,  that  they  had  wasted  the  [61J  water 
by  not  properly  puddling  the  bottom  and  sides  of  the  canal :  fifthly,  that  they  had 
enlarged  the  canal  after  the  time  limited  by  the  act  of  Parliament  for  that  purpose  ; 
sixthly,  that  they  had  consumed  the  water  improperly  by  working  a  corn  mill,  an 
iron  mill,  and  steam  engine  ;  and  lastly,  that  they  had  diverted  the  water  from  the 
plaintiff's  works.  There  was  also  a  second  set  of  counts,  similar  to  the  farmer,  stating 
injuries  to  other  works  of  the  plaintiff,  called  the  Penlyrch  works.     The  defendants 

but  the  terms  of  that  part  of  the  warrant  which  applies  to  the  time  of  detaim'ng  him 
would  hold  him  longer.  The  case  of  Xoben  v.  Mountain  appeals  to  me  to  be  clearly 
distinguishable  from  the  present,  for  there  the  bankrupt  had  refused  the  very  first  of 
the  three  required  steps.  'I  he  commissioners  were  therefore  justified  in  committing 
him  until  he  performed  them  all. 

LiTTi.ED.ALE,  J.  I  am  of  the  same  opinion.  The  bankrupt  has  complied  with  all 
the  requisites  of  the  16th  section  of  this  act,  except  the  signing  of  his  examination, 
and  the  commitment  should  therefore  have  been  confined  to  that  with  which  he  had 
refused  to  comply.  If  he  had  made  any  objection  to  the  examination  itself,  it  might 
have  been  neces.sary  to  set  it  out,  but  as  he  was  committed  merely  for  refusing  to 
sign  his  examination,  it  was  not,  in  my  opinion,  necessary  to  state  it. 

Parke,  J.  I  think  it  was  not  necessary  to  set  out  the  examination  in  this  com- 
mitment. That  appears  to  be  necessary  only  when  the  person  refuses  to  answer. 
But,  on  the  other  objection,  I  think  the  defendant  is  entitled  to  be  discharged.  He 
is  committed  until  he  shall  do  that,  in  the  not  doing  of  which  he  appears  to  have 
been  guilty  of  no  previous  default.  The  case  of  Nobes  v.  Mmtntain  is,  I  think,  very 
distinguishable  from  the  present.  '1  here  the  bankrupt  had  refused  to  do  that  which 
was  necessary  as  a  preliminary  to  the  whole,  namely,  to  take  the  oath.  He  was 
therefore  rightly  committed  until  he  performed  the  whole  of  which  the  oath  was  but 
the  preliminary. 

itule  absolute. 

Tomlinson  then  applied  to  the  Court  to  re-commit  the  bankrupt  under  the  18th 
section  of  the  statute  in  question,  and  cited  the  case  of  Ex  parte  Page,  1  B.  &  Aid. 
568,  where  the  Court  remanded  the  bankrupt,  there  appearing  to  be  a  sufficient  cause 
of  commitment,  although  the  commitment  itself  was  defective  in  form. 

B.iYLEY,  J.  At  present  we  are  only  ordering  the  habeas  corpus,  and  we  can  decide 
nothing  upon  this  point,  until  the  bankrupt  be  brought  before  us 
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pleaded,  first,  that  they  were  not  guilty  ;  and,  secondly,  that  the  action  did  not  accrue 
to  the  plaintiff  within  six  years. 

At  the  trial,  before  Littledale,  J.,  at  the  Hereford  Assizes,  the  plaintiff  complained 
of  a  want  of  water,  partial  or  total,  during  the  year  182-5,  for  about  nine  weeks,  and 
in  the  year  1826,  for  aliout  seventeen  weeks,  during  the  months  of  April,  May,  June, 
July,  August,  and  September,  which,  by  a  vast  body  of  evidence,  he  attributed  to  the 
causes  assigned  in  the  declaration.  On  the  part  of  the  defendants,  the  facts  were,  in 
the  first  instance,  contested,  the  deficiency  of  water  being,  as  it  was  alleged,  attri- 
butable to  the  dryness  of  the  seasons,  and  not  to  any  mismanagement  of  the  canal; 
and,  secondly,  it  was  insisted,  upon  the  piovisions  of  the  statute,  30  Geo.  3,  c.  82, 
s.  79,(o)  that,  at  all  events,  the  plaintiff  was  entitled  to  recover,  merely  in  respect  of 
damage  accruing  within  six  calendar  months  before  the  commencement  of  the  action, 
which  was  on  the  23rd  January,  1827,  the  record  being  of  Hilary  Term  in  that  year. 
The  learned  Judge,  in  order  to  raise  the  latter  point,  directed  the  Jury,  in  case  they 
found  a  verdict  for  the  plaintift',  to  estimate  the  damages  sustained  by  the  [62]  plaintiff' 
for  the  whole  period,  and  also  for  the  six  months  next  preceding  the  commencement 
of  the  action.  Under  this  direction  the  Jury  found  a  verdict  for  the  plaintiff',  express- 
ing their  opinion  that  the  injury  arose  from  the  wilful  waste  of  water  in  the  manage- 
ment of  the  canal,  but  was  not  attributable  to  the  corn  mill,  iron  mill,  and  steam 
engine.  They  estimated  the  damages,  for  the  whole  period,  at  the  sum  of  5171.,  and 
at  that  of  1721.  for  the  six  months  befoi'e  the  commencement  of  the  action.  The 
verdict  was  entered  for  the  plaintiff  for  the  lai-ger  sum,  and  the  learned  Judge  reserved 
to  the  defendants  leave  to  reduce  that  verdict  to  the  smaller  sum,  if  the  Court  should 
be  of  opinion  that  the  plaintiff'  was,  by  the  provisions  of  the  statute,  confined  to  a 
cause  of  action  accruing  within  six  calendar  months  next  before  the  commencement  of 
the  action. 

A  rule  nisi,  to  that  effect,  having  been  obtained  by  Taunton,  who  cited  the  case 
of  Gahij  V.  The  Wilts  Canal  Conipaiiy  (3  M.  &  S.  580),  this  question  was  twice  argued. 
On  the  first  occasion,  before  Garrow,  B ,  and  Vaughan,  B.,  during  the  indisposition 
of  HuUock,  B. ;  and  afterwards  before  the  three  leai'ned  barons  in  the  absence  of  the 
Lord  Chief  Baron,  who  was  presiding  in  equity. 

Ludlow  and  Russell,  Serjeants,  and  Justice,  contended  that  the  limitation  clause 
did  not  apply,  first  because  the  wilful  conduct  of  the  defendants,  as  found  by  the 
Jury,  precluded  them  from  insisting  that  they  had  acted  in  pursuance  of  the  act : 
secondly,  because  the  cause  of  action  was  not  an  act  or  fact  committed  ;  and  lastly, 
because  there  was  a  continuation  of  damage.  In  support  of  the  first  proposition,  it 
was  insisted  that  the  wilful  conduct  of  the  defendants  rendered  them  wrong-doers, 
and  that  although  [63]  they  might  be  protected  by  the  limitation  clause  for  an  excess 
of  authority,  while  acting  bona  fide,  yet,  if  they  acted  wilfully  or  maliciously,  they 
would,  according  to  the  principle  laid  down  in  the  case  of  Gah)/  v.  The  JFiltl  Canal 
Company,  be  nevertheless  responsible  for  the  consequences  of  their  acts.  Upon  the 
second  branch  of  the  proposition,  the  case  of  Umphelhij  v.  M'Lean  (1  B.  &  Aid.  42), 
was  cited,  which  was  an  action  of  assumpsit  for  money  had  and  received,  brought  to 
recover  the  amount  of  an  excessive  charge  made  by  the  defendants  as  collectors  iu 
a  distress  for  arrears  of  taxes ;  in  which  it  was  held  that  the  defendants  were  not 
within  the  protection  of  the  statute,  43  Geo.  3,  c.  92,  s.  70,  which  provides  that  no 
suit  or  process  shall  be  sued  out  for  any  thing  done  in  pursuance  of  the  act,  until 
after  one  month's  notice,  because  it  was  not  an  act  done  or  fact  committed  within  the 
meaning  of  that  statute.  Thirdly,  with  respect  to  the  continuation  of  the  damage, 
they  contended  that,  so  long  as  the  causes  lemained,  and  damages  thereupon  resulted 
to  the  plaintiff,  he  was  entitled  to  recover  for  the  whole  damage  ;  that,  the  cause 
contuunng,  the  limitation  would  not  commence  to  run  until  that  cause  had  ceased, 
otherwise  the  plaintiff  must,  upon  the  cessation,  from  whatever  cause,  of  every  trifling 


(tt)  Which  enacts  "  that,  if  any  action,  suit,  or  information  shall  be  brought  or 
commenced  against  any  person  or  persons  for  any  thing  done  in  pursuance  of  this 
act,  the  same  shall  be  brought  or  commenced  within  six  calendar  months  next  after 
the  fact  committed  ;  or  in  case  there  should  be  a  continuation  of  damage,  then  within 
•SIX  calendar  months  next  after  the  doing  or  committing  such  damage  shall  cease,  and 
not  afterwards." 
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damage,  commence  an  action,  or  lose  his  indemnity  for  the  injury  which  he  had 
sustained. 

To  this  it  was  answered  by  Taunton,  Campbell,  and  Maule,  who  supported  the 
rule,  that  the  act  of  Parliament  would  be  inoperative  if  it  were  inapplicable  to  an 
excess  of  authority  ;  and  that  the  limitation  clause  in  this  case  was  the  same  as  that 
in  Gabi/  V.  The  IVilts  Canal  Company,  where,  although  the  defendants  had  acted  in 
violation  of  the  statute,  and  therefore  wilfully,  the  Court  held  that  they  were,  never- 
theless, entitled  to  the  protection  of  the  sta-[64]-tute.  Secondly,  it  was  urged  that 
the  declaration  contained  acts  of  commission  as  well  as  of  omission,  and  the  damages 
were  entire,  and  in  respect  of  both.  And  lastly,  that  the  argument,  with  respect  to 
a  continuation  of  damage,  would  apply  equally  to  bar  the  general  statute  of  limita- 
tions, and  over-reach  any  damage  which  might  have  accrued  since  the  original 
erection  of  the  weirs,  in  direct  violation  of  the  intention  of  the  legislature,  which  was 
that  such  inquiries  should  be  brought  to  a  speedy  trial,  and  that  the  members  of  a 
fluctuating  body,  who  had  in  fact  committed  the  injury,  should  be  responsible  for 
the  consequences  of  it. 

Cur.  iidv.  vult. 

Garkow,  B.  This  is  a  question  of  great  importance  to  the  partie.s,  not  only  as 
it  respects  the  case  now  before  the  Court,  but  as  it  regards  their  prospective  interests, 
and  the  occupation  of  their  valuable  property  on  the  one  side  and  on  the  other.  In 
the  trial,  and  during  the  discussion,  it  has  occupied  a  very  considerable  time  ;  but  it 
has  appeared  to  me  that,  in  performing  my  individual  duty,  I  may  be  permitted  to 
state  it  very  shortly.  It  is  an  action  brought  by  the  plaintiff  to  recover  a  compensa- 
tion for  injuries  alleged  to  have  been  sustained  by  him  from  acts  of  omission  and 
commission  on  the  part  of  the  defendants ;  and  we  must  now  assume,  not  only  from 
the  finding  of  the  jury,  but  also  from  the  concession  of  counsel,  that  the  plaintitt'had 
some  cause  of  complaint,  and  is  entitled  to  some  compensation  for  the  injuries  which 
he  has  sustained.  But  the  question  simply  is,  to  what  extent  is  he  entitled  to  recover 
fi  r  these  injuries.  Like  all  other  commercial  adventurers,  the  Glamorganshire  Canal 
Company  is  the  creature  of  the  legislature,  and  is  regulated  by  certain  provisions, 
which  are  in  the  nature  of  agreements  and  contracts  between  those  who  were  about 
to  embark  in  the  speculation,  and  those  through  whose  country  the  canal  [65]  was  to 
pass  It  is  not  too  much  to  consider  the  act  of  Parliament  as  having  really  for  its 
object  to  carrj'  into  execution  the  tacit  agreement  of  the  several  parties,  and  to  make, 
so  far  as  prospective  wisdom  can  do  so,  provisions  to  guard  against  any  accident  that 
may  arise  in  carrying  that  undertaking  into  effect.  One  of  these  provisions  is  that, 
where  any  injury  shall  be  sustained  by  an  act  done  in  pursuance  of  the  statute,  the 
action  to  redress  that  injury  shall  be  brought  within  six  calendar  month.*  after  the 
fact  committed.  Where  the  act  is  a  single  act,  as  for  instance,  the  breaking  down 
of  a  bank  which  will  let  off  the  water  for  a  limited  time,  and  may  soon  be  repaired, 
the  action  is  to  be  brought  within  six  months  after  the  commission  of  that  act.  But 
in  case  of  a  continuation  of  damage,  the  action  to  seek  redress  for  that  continued 
damage  shall  be  brought  within  six  calendar  months  next  after  that  continued  damage 
shall  cease. 

It  has  been  insisted,  upon  the  part  of  the  plaintiff,  that  there  is  no  limitation  in 
this  action,  because  the  act  complained  of  was  not  done  in  pursuance  of  the  statute. 
But,  from  the  language  of  the  act  of  Parliament,  from  the  reason  of  the  thing,  and  for 
the  convenience  of  all  parties,  it  must,  I  think,  be  expected,  that  a  person  who  finds 
injury  accruing  to  his  property  by  the  neglect  or  aggression  of  another,  shall  be 
looking  to  his  interest,  and  shall  be  prompt  in  his  endeavour  to  procure  a  redress  for 
that  injury,  so  that  the  other  party  may  have  some  chance  of  being  quieted  within 
a  reasonable  time  from  the  demand  for  injuries  so  alleged  to  have  been  sustained.  In 
the  case  of  a  companj-,  it  is  of  weighty  importance  that  it  should  be  so,  for  they  are 
a  fluctuating  body ;  and  if  a  party  had  a  nght  to  go  back  to  any  remote  period  to 
recover  compensation  for  injuries  sustained  at  any  distance  of  time,  it  might  be  that 
those  who  were  proprietors  at  the  period  when  the  injury  was  sustained,  might  have 
passed  away  so  far  as  respects  that  property,  and  have  disposed  of  their  [66]  interest 
in  the  canal  for  valuable  and  considerable  compensation,  to  others  who  succeeded  them, 
and  came  into  their  places  without  the  expectation,  of  course,  that  they  were  purchas- 
ing an  estate  encumbered  with  a  lawsuit.  It  would  be  a  burden  on  the  new  proprietors 
who  came  in  not  expecting  that  they  were  liable  to  pecuniary  compensation  to  any 
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other  party.  Therefore  it  would,  as  it  appear.s  to  me,  work  gieat  injustice  if  there 
were  no  limitation  on  this  subject.  In  addition  to  these  reason.s,  it  appears  to  me  that 
all  the  authorities  go  to  confirm  the  view  I  have  taken  of  it  :  viz.  that  there  is  a  limita- 
tion, and  that  it  would  be  absurd  to  contend  that  that  limitation  extends  only  where 
somethin"  has  been  done  in  the  actual  and  strict  literal  execution  of  the  act;  in  which 
case,  what  further  protection  could  be  required  than  that  which  the  act  itself  actually 
gives  1  My  understanding  of  this  act  is,  that  if  in  carrying  on  that  object  which  I 
am  permitted  by  the  legislature  to  do  under  certain  regulations,  either  by  design,  or 
accidentally,  something  happens  in  the  execution  of  that  purpose,  which  incidentally 
produces  injury  to  another,  for  that  I  am,  and  in  common  justice  I  ought  to  be, 
responsible ;  but  the  party  is  promptly  to  resort  to  his  remedy.  It  appears  to  me 
that  the  clause  of  limitation  does  apply  to  the  acts  in  question. 

That  brings  what  I  have  more  to  say  on  this  subject  within  a  very  narrow  compass. 
The  early  complaints  made  by  the  plaintiff,  of  the  abstraction  of  water  by  the  acts  of 
omission  and  commission  on  the  part  of  the  Glamorganshire  Canal  Company,  extend 
so  far  back  as  the  year  182.5.  The  damage  which  at  that  time  he  was  sustaining 
ceases  for  a  considerable  period  :  he  seeks  no  I'emedy  then  ;  but  aftei'wards  new 
damage  arises,  and  that  new  damage  arises  within  six  months  before  the  commence- 
ment of  the  action.  Having  proved  to  the  satisfaction  of  the  Jury,  that  damage 
accrued  to  him  within  six  [67]  months  before  the  commencement  of  the  action,  his 
complaint  falls  within  that  first  member  of  the  clause  of  limitation.  And  therefore, 
in  respect  of  that,  he  is  clearly  entitled  to  his  verdict.  But  with  respect  to  the  ante- 
cedent damage,  I  am  of  opinion,  under  this  act,  that  this  action  not  having  been 
brought  within  six  months  after  that  damage  had  ceased,  this  clause  of  limitation 
estops  the  plaintiff'  from  recovering  the  further  sum  of  .5171.,  vi'hich  embraces  the 
antecedent  damage.  It  may  be  said  that  the  true  interpretation  of  the  act  of  Parlia- 
ment is  this,  that  if  by  the  construction  of  the  weir  for  feeding,  and  the  one  erected 
under  the  authority  of  the  act  of  Parliament,  some  damage  has  been  sustained  in  the 
year  1825,  and  some  damage  has  been  sustained  in  the  year  1826,  and  some  damage  has 
been  sustained  within  six  months  before  the  commencement  of  the  present  action,  this 
may  be  considered  as  a  continuation,  and  therefore  in  suing  for  redress,  it  is  to  be 
embraced  within  one  action.  If  the  words  of  the  act  of  Parliament  had  been,  that 
if  any  injury  shall  be  done,  and  if  such  injury  shall  continue  ;  that  would  have  afl'orded 
more  foundation  for  the  argument  than  when  we  look  at  the  act  of  Parliament  appears 
to  be  justified  by  the  terms  of  the  clause.  I  will  suppose  for  a  moment  that  there  was 
such  a  weir  constructed,  that,  had  that  been  the  only  weir,  it  would  have  kept  the 
water  in  such  a  state,  that  no  injury  by  the  abstraction  of  the  water,  or  the  diminution 
of  its  power,  could  have  been  to  be  complained  of ;  but  that,  considering  its  relative 
position,  and  relative  height  to  another  weir  on  the  line  of  the  canal,  it  would  abstract 
water  ;  so  that  if  every  thing  concuired  during  the  whole  of  the  period,  there  would 
have  been  damage  done.  In  such  a  case  as  that,  I  would  not  say  that  that  would  not 
have  been  an  injury  which  might  have  been  compensated  in  the  present  action.  But, 
in  point  of  fact,  it  appears  on  the  evidence  that  the  damage  which  was  accruing  to  the 
property  of  the  plaintiff  in  the  [68]  year  1825  ceased;  it  ceased  for  a  considerable 
length  of  time.  My  notion  is  that,  if  he  would  seek  redress  for  that  which  happened 
in  the  year  1825,  he  must  bring  his  action  within  six  months  after  the  ceasing  of  that 
damage,  which  continued  for  a  season.  New  damage  arises.  It  continues  for  a  certain 
time,  and  then  it  ceases  again.  My  opinion  is,  that  for  that  which  had  so  ceased  in 
the  year  1826,  he  should  have  brought  his  action  within  six  calendar  months  next 
after  that  damage  had  ceased,  and  if  he  does  not  do  so,  but  waits  until  the  year  1827, 
when  new  damage  arises,  he  cannot  bring  all  these  together  and  call  them  a  continuing 
damage,  fi'om  the  time  at  which  they  originally  commenced,  down  to  the  time  at 
■which  he  brings  his  action,  or  six  months  before  that  time.  My  opinion  is,  that  if, 
from  any  cause  (and  causes  might  be  easily  imagined),  that  which  is  likely  to  produce 
damage  has  produced  no  damage,  in  that  case  the  party  is  not  entitled  to  any  remedy, 
for  It  IS  upon  proof  of  damage  that  he  is  to  have  his  redress.  Let  me  suppose  the 
construction  of  these  respective  weirs,  or  any  other  act  done  on  the  line  of  the  canal, 
to  be  hkely  to  produce  injury,  but  the  state  of  the  seasons  to  be  such  that,  in  point  of 
fact,  no  damage  is  sustained;  suppose,  after  the  damage  which  occurred  in  the  year 
1825,  the  capital  of  the  proprietor  of  the  works  had  been  directe.l  to  another  species 
of  employment,  so  that  the  works  which  before  required  the  ample  supply  of  all  the 
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surplus  water  of  the  canal,  did  not  then  require  so  large  a  supply,  and  so  that  although 
in  point  of  fact,  the  weirs  should  have  continued  in  a  condition,  in  which  in  other 
se;isons  thej"  had  produced  damage  and  inconvenience,  for  which  the  party  was  entitled 
to  his  remedy,  the  remedy  and  redress  being  for  damage  done  and  sustained,  it  appears 
to  me,  if  from  either  of  these,  or  any  other  cause  no  damage  was  sustained,  he  would 
not  be  entitled  to  his  action.  The  short  result,  therefore,  of  ray  opinion  on  this 
subject,  after  giving  it  as  much  attention  [69]  as  I  am  capable  of,  and  its  great  import- 
ance required,  is,  that  for  the  damage  done  within  six  calendar  months  next  before 
the  bringing  of  the  present  action,  the  plaintift'  is  entitled  to  recover,  but  not  for  the 
damage  which  had  ceased  previous  to  the  six  calendar  months  before  the  bringing  of 
the  action.  That  is  out  of  the  reach  of  the  present  action,  and  the  verdict  must 
therefore  be  reduced  to  the  smaller  sum,  which  embraces  the  damage  sustained  within 
the  six  calendar  months,  and  cannot  be  extended  to  the  damage  which  has  been 
sustiiiued  in  the  antecedent  period. 

Hillock,  B.  I  concur  in  the  opinion  which  has  been  delivered ;  but,  as  the 
arguments  which  have  been  urged  at  the  bar  have  been  pressed  with  much  zeal,  and 
reliance  has  been  placed  on  some  arguments  which  to  my  mind  certainly  were  not 
without  considerable  ditticulty,  I  shall  address  a  very  few  words  to  the  subject.  It  is 
to  be  recollected  that  the  application  is  to  reduce  the  verdict  from  the  sum  of  5171. 
to  the  sum  of  ITi'l.  ;  and  that  it  is  not  for  a  new  trial.  The  only  question  that  has 
been  urged  before  the  Court  is,  whether,  on  the  evidence  which  was  given  at  the 
trial,  the  verdict  can  or  cannot  be  sustained  for  the  larger  sum,  or  whether  it  ought, 
in  point  of  law,  under  all  the  circumstances  of  the  case,  to  be  reduced  to  1721.  i'wo 
grounds  have  been  insisted  on  by  the  counsel  for  the  plaintitf,  for  sustaining  his 
verdict  to  the  larger  extent.  In  the  first  place,  it  has  been  said,  that  the  grounds 
of  action  disclosed  in  this  declaration,  are  not,  in  point  of  fact,  within  the  words  of 
the  act  of  Parliament,  an  act  or  fact  committed,  and  that  therefore  no  limitation  ought 
to  be  imposed  on  the  commencement  of  this  action,  further  than  that  general  limita- 
tion which  is  prescribed  by  the  general  statute  of  limitations  ;  and  in  the  second  place, 
if  that  argument  be  found  untenable  to  that  extent,  then  it  is  argued  that,  inasmuch 
as  the  damage  commenced  two  years  ago,  and  has  been  recommenced  and  removed  at 
[70]  different  intervals  in  that  time,  the  party  has  a  right,  though  it  is  a  case  within 
the  act  of  Parliament,  to  go  back  under  the  last  words  of  the  clause,  which  confines 
the  limitation  of  actions  to  the  original  commencement  of  the  damage,  on  the  ground, 
as  it  is  contended,  that  there  was  here  a  continuation  of  the  damage. 

With  respect  to  the  Hrst  argument,  I  own  there  appears  to  me  to  be  very  consider- 
able difficulty  in  that  part  of  the  case;  and  if  all  the  counts  in  the  declaration,  on 
which  the  plaintifi'  has  obtained  a  verdict,  contained  a  complaint  of  non-feasance,  of 
omission,  and  of  matters  which  could  not  be  ascribed  to  an  act  done  or  fact  committed, 
I  certainly  should  have  taken  much  more  time  to  deliberate  on  this  question  than  it 
appears  to  me,  now  constituted  as  it  is,  to  require.  But  it  cannot  be  forgotten,  that, 
though  there  may  be  some  counts  in  the  declaration  which  may  be  considered  as  grounds 
of  complaint  against  the  defendants,  for  matters  of  omission  and  non-fea.sance,  yet, 
the  first  counts  of  this  declaration  are  distinctly  and  specifically  framed  on  the  statute. 
For  e.xample,  the  weir  in  question  is  constructed  under  the  act  of  Parliament,  by  the 
6th  section  of  which  it  is  enacted,  that  a  proper  weir  shall  be  made  on  the  side  of 
the  said  canal,  above  the  said  Melin  Griffith  works,  for  the  purpose  of  letting  oti'  or 
conveying  the  surplus  water,  or  such  as  shall  not  be  necessary  for  the  use  of  the  said 
canal,  into  the  cut  or  water-course  belonging  to  the  said  Melin  Grifiith  works  ;  and 
for  better  securing  such  surplus  for  the  use  of  the  said  Melin  Griffith  works,  the  lock 
which  shall  be  made  upon  the  said  canal,  below  and  nearest  to  the  said  works,  shall 
always  be  kept  in  good  and  sufficient  repair  and  condition,  by  the  said  company  of 
proprietors,  for  the  purpose  of  preventing  leakage  or  waste  of  water.  Now  the  weir 
in  question,  was  made  under  the  authority  of  that  act.  In  the  language  of  that  act 
it  was  done  in  pursuance  of  the  act ;  and  the  ground  of  complaint  in  those  counts  which 
contain  a  charge  for  the  [71]  imperfection  of  the  weir,  and  its  insufficiency  for  the 
purpose  of  permitting  the  waste  water  to  go  over  there  for  the  supply  of  those  works, 
is  stated  as  a  ground  of  complaint  within  the  statute  upon  the  record  itself.  There- 
fore, as  it  appears  to  me,  these  acts  must  be  considered  as  done  in  conformity  with,  and 
in  pursuance  of,  the  statute ;  and  the  objection  is,  that  you  have  done,  as  you  conceive 
under  the  act  of  Parliament,  that  which  the  statute  itself  does   not  authorize.     It 
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seems,  therefore,  to  me  that,  with  respect  to  these  counts,  the  action  ought  to  have 
been  commenced  within  the  given  time.  But  it  is  said  there  are  other  counts  in  the 
declaration,  about  which  I  entertain  very  great  difficulty  ;  but  this  not  being  a  motion 
to  apportion  damages,  nor  an  application  made  to  the  Court  in  any  respect  founded 
on  that  view  of  the  subject,  it  appears  to  me  that  all  the  Court  have  to  do  in  this 
inquiry,  is  to  see  whether  any  part  of  the  complaints  alleged  in  the  declaration,  falls 
within  the  act  of  Parliament,  as  having  been  done  in  pursuance  of  it.  The  case  on 
which  this  part  of  the  argument  is  bottomed,  is  that  of  Umphelhy  v.  M'Lean  (1  B.  & 
Aid.  42).  That  was  an  action  for  money  had  and  received,  brought  against  the 
collectors  of  certain  taxes,  for  not  returning  what  was  alleged  to  be  a  surplus  charge 
in  the  individual  who  brought  the  action.  It  was  contended  there,  that  the  defendant 
was  entitled  to  the  protection  of  the  statute,  which  said,  that  no  action  should  be 
maintained  in  respect  of  acts  done  under  that  statute,  by  those  officers  or  individuals 
connected  with  that  act  of  Parliament,  without  proper  notice  of  action.  The  Court 
of  King's  Bench,  however,  were  of  opinion,  that  no  notice  was  required,  because  that 
action  was  brought  for  a  non-feasance ;  the  not  returning  the  money  demanded  by 
the  plaintiff  being  the  ground  of  action.  On  the  principle  of  that  decision,  I  own, 
it  ap-[72]-pears  to  me,  that  it  would  require  great  consideration  before  we  could  decide 
that  some  of  the  complaints  in  this  declaration  were  not  matters  of  non-feasance, 
and  omis.sion,  not  within  the  act  of  Parliament,  which  prescribes  the  necessity  of 
bringing  the  action  within  a  limited  time  after  the  act  done,  or  fact  committed.  But 
for  the  reasons  which  I  have  stated,  it  is  unnecessary,  and  I  do  not  feel  myself  called 
upon,  to  consider  that  part  of  the  subject  further. 

With  respect  to  the  latter  point,  admitting,  as  is  said,  that  the  argument  upon 
the  former  is  not  sustainable,  yet  here,  in  point  of  fact,  the  plaintiff  is  entitled  to 
recover  the  larger  sum,  inasmuch  as  it  appears  upon  the  facts  disclosed,  that  there  was 
a  continuation  of  damage  from  the  beginning.  It  does  not  appear  to  me,  however, 
from  the  manner  in  which  this  Act  of  Parliament  is  framed,  that  that  argument  can 
be  sustained.  The  weir  is  erected  professedly  for  the  purposes  of  the  act  of  Parlia- 
ment, and  in  conformity  with  its  provisions,  but  it  is  not  constructed  in  such  a  manner 
as  to  permit  that  quantity  of  waste  or  surplus  water,  which  is  unnecessary  for  the 
purposes  of  the  canal,  to  flow  over  it  for  the  supply  of  the  works  of  Mr.  Blakemore. 
Now  it  might  be,  that  that  canal  was  imperfect  from  its  oiiginal  formation  or  con- 
struction ;  but  supposing,  either  from  weather,  or  from  natural  causes,  or  from  other 
circumstances, — from  the  suspension  of  the  works  of  Melin  Griffith,  or  any  other  cause, 
which  rendered  it  unnecessary  to  have  a  supply  of  waste  water— no  damage  ensued 
for  six  or  ten  months,  or  for  a  year  after  the  time  of  the  erection  of  the  weii-,  the  weir 
being  imperfectly  erected  for  the  purpose  of  the  act  of  Parliament,  could  any  action 
be  brought  quia  timet ;  because  the  weir  in  certain  seasons  might  induce  injury  to  the 
works  below  ;  and  though  no  damage  had  been  sustained,  could  it  be  said,  I  can  sustain 
my  action,  otherwise  I  can  never  bring  one  ?  In  what  way  [73]  could  an  action  of 
that  sort  be  sustained  ?  What  damage  has  the  party  received  i  Could  it  be  possible 
to  prove,  on  such  a  trial,  that  damage  which  had  not  been  sustained  ex  concessis,  ever 
might  be  sustained  under  any  circumstances.  That  case,  in  my  judgment,  falls 
within  the  principle  of  the  decision  in  llubois  v.  Riad  (16  East,  215).  In  that  case,  the 
surveyors  of  a  road  had  undermined  a  wall,  which  did  not  fall  until  more  than  three 
months  had  elapsed,  within  which  time,  by  the  statute  13  Geo.  3,  c.  78,  sect.  81, 
actions  must  be  commenced  foi-  any  thing  done  or  acted  in  pursuance  of  the  act.  The 
action  was  not  commenced  until  the  wall  had  fallen,  and  it  was  contended  that  the 
action  was  too^  late,  because  the  act  done  was  the  undermining  of  the  wall.  The 
Court  of  King's  Bench,  however,  decided  (I  shall  say  with  great  submission,  most 
properly,  and  the  principle  can  hardly  be  controverted),  that  the  gravamen  of  the  action 
(ni  the  language  of  the  learned  Lord  who  at  that  time  presided  in  that  Court,)  did  not 
commence  until  the  falling  of  the  wall.  I  am  quite  aware  that  in  a  case  in  the  Court 
of  Common  Pleas,  of  Sutton  v.  Clarke  (1  Marsh.  429  ;  6  Taunt.  29),  Lord  Chief  Justice 
Gibbs  did,  in  one  part  of  the  argument,  say  that  he  thought  he  should  have  had  great 
difficulty,  as  one  of  the  members  of  the  Court,  to  have  acceded  to  that  decision  :  he 
said  It  was  a  strong  case.  But  I  think  it  may  be  collected  from  the  subsequent 
observations  m  the  remaining  part  of  the  report,  that  the  learned  Judge  did  recognize 
the  decision,  and  seemed  to  think  no  other  decision,  under  the  circumstances,  should 
be  come  to.     Assuming  that  it  was  a  sound  one,  which  it  aprears  to  me  to  be,  it  goes 
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a  long  way  to  shew  that  you  cannot  sustain  this  action  for  the  several  injuries  which 
occurred  at  the  different  intervals  duiing  the  last  two  years,  but  are  contined  to  the 
injuries  sustained  during  the  six  months  preceding  the  [74]  conmiencement  of  the 
action.  If  you  cannot  sustain  an  .action  until  the  injur}^  had  commenced,  the  injury 
does  not  commence  until  a  year  after  the  weir  was  constructed.  It  produces  injury, 
but  the  canal  is  the  same :  I  am  assuming,  as  I  understand,  upon  the  evidence,  that 
the  cause  of  the  injury  never  altered  its  form  or  effect,  that  is,  the  original  construc- 
tion of  the  canal  was  incompetent  for  the  purpose  of  passing  the  waste  and  surplus 
water;  and  that  that  canal  never  underwent  any  change  in  the  mean  time.  The 
cause  remained  the  same,  but  from  various  circumstances  the  damage  only  occuired  at 
intervals.  The  works  of  the  Welin  Griffith  might  have  been  suspended  from  vaiious 
causes,  or  they  might  have  been  diminished  in  their  operations  by  a  reduction  of  the 
machinery,  so  as  to  have  rendered  a  less  supply  of  water  sufficient  for  the  purpose  of 
the  works.  During  that  time  there  is  no  damage  at  all ;  the  damage  recommences 
and  lasts  three  or  four  months,  and  then  there  is  another  interval ;  now,  if  you  could, 
in  point  of  fact,  considei'  this  in  the  language  of  the  act  of  Parliament  as  a  continua- 
tion of  the  damage,  why,  then,  so  far  from  being  fettered  by  the  restiiction  (jf  this 
act  of  Parliament,  you  might,  in  my  mind,  get  out  of  the  restriction  created  by  the 
general  statute  of  limitations,  because,  if  for  the  first  year  there  was  no  damage,  and 
then  there  is  a  partial  damage  for  three  or  four  months  after  an  interval  of  three 
or  four  years,  and  then  fresh  damage,  then  another  cessation  uf  damage  for  a  year ; 
if  you  could  go  back  to  the  original  commencement  of  the  damage,  merely  because 
the  weir  contiiuied  the  same,  you  might,  and  the  argument  would  be  equally  just,  go 
back  ten  or  twenty  years.  There  would  be  no  more  objection  to  the  principle  on 
which  that  argument  stands  for  compensating  damage  anterior  to  the  si.x  years,  than 
there  would  be  for  compensating  damage  anterior  to  the  six  months  before  the  com- 
mencement of  the  action.  It  appears  to  me  that  ex  vi  termini  the  words  of  the  act  of 
Parliament,  in  case  there  [75]  shall  be  a  continuation  of  damage,  mean  that  there 
shall  be  an  uninterrupted  unintermitting  damage.  If  an  act  of  Parliament  or  a 
contract  require  a  person  to  continue  a  road  from  A.  to  B.,  and  he  begins  and  makes 
his  road  two  miles,  and  then  omits  a  mile  or  two,  and  goes  on  another  mile  or  two,  it 
can  hardly  be  said  he  has  performed  his  contract,  and  continued  the  way  to  the 
terminus  ad  quern.  There  is  no  inconvenience  in  this  construction,  for  if  a  damage 
be  done  at  intervals,  the  party  may  sue  for  his  compen.sation,  or  if  it  be  such  an  injury 
as  is  not  worth  the  expense  and  vexation  of  a  proceeding  at  law,  he  may  abstain.  It 
appears  to  me  under  these  circumstances,  therefore,  that  this  action  can  only  be 
sustained  in  those  parts  of  the  recoid  which  contain  a  complaint  and  charge  of  an  act 
done,  namely,  the  erection  of  an  imperfect  weir,  in  respect  of  the  damage  sustained 
for  the  last  six  months.  I  abstain  from  giving  an  opinion  with  respect  to  the  whole 
of  this  record,  or  from  saying,  if  those  counts  had  been  abstracted  from  this  declara- 
tion, which,  in  my  judgment,  are  calculated  to  urge  a  complaint  founded  on  facts 
done,  whether  I  should  have  been  of  the  same  opinion,  with  respect  to  the  right  of 
action,  or  the  necessity  of  bringing  it  within  the  time  prescril.)ed  by  the  act  of  Parlia- 
ment. There  is  no  question  raised  before  us  as  to  the  apportionment  of  damages,  as 
to  the  first,  second,  third,  and  the  other  counts.  Mj'  opinion  is,  that  the  veriiict 
ought  to  be  reduced  to  the  sura  of  1721.  It  appears,  by  the  learned  Judge's  notes, 
that  some  counts  were  not  proved  at  all,  and  as  to  these,  the  judgment  will  be  for  the 
defendant. 

Vaughan,  B.  I  have  cerfciinly  felt  great  difficulty  in  coming  to  the  conclusion  in 
this  case,  that  the  plaintiff  is  restricted  to  take  his  verdict  for  the  smaller  sum,  because 
I  think  that  that  result  will  not  meet  the  justice  of  the  case,  and  that  he  was  entitled 
to  ha\e  his  damages  computed,  not  between  the  23rd  July  and  the  23rd  January,  but 
for  [76]  six  months  immediately  preceding  the  cessation  of  the  damage  ;  that  is  to 
say,  supposing,  upon  the  facts  of  the  case,  the  damage  to  have  ceased  in  the  month  of 
September,  he  ought  to  have  had  his  damages  computed  for  six  months  anterior  to 
that  date.  It  must,  however,  be  remembered  that  no  complaint  is  made  of  the  direc- 
tion of  the  learned  Judge,  and  that  the  plaintiff'  is  satisfied  with  the  result  of  the  trial, 
provided  he  can  retain  his  verdict  for  the  larger  sum.  By  the  section  of  the  act  of 
Parliament  upon  which  this  question  has  arisen,  the  legislature  appears  to  have  con- 
templated the  damage  as  arising  immediately  from  positive  acts  of  commission,  and 
the  possibility  or  probability  of  a  continuation  of  damage  resulting  from  those  acts.    The 
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section  does  not  expressly  mention  acts  of  omission,  but  the  Court  must  put  a  I'eason- 
able  construction  on  this  obscure  and  loosely  worded  clause,  so  as  best  to  eftectuate 
the  clear  intention  of  the  legislature  imperfectly  expiessed.  The  first  question  is  whether 
the  acts  complained  of  are  acts  within  the  meaning  of  this  section.  These  acts  are 
enumerated  in  the  declaration,  and  consist  of  the  improper  erection  of  the  parliamentary 
weir,  of  the  continuation  of  the  feeding  weir,  of  the  improper  construction  of  the 
lock.s  and  works,  or  rather  the  leakage  occasioned  by  their  defective  state  of  repair,  of 
the  widening  and  deepening  of  the  canal,  and  of  the  negligent  and  improper  use  of  the 
paddles,  by  which  wilful  waste  of  water  was  occasioned.  The  first  was  undoubtedly 
constructed,  according  to  my  view  of  the  subject,  in  pursuance  of  the  act;  and  the 
second  was  by  the  same  authority  continued,  the  feeding  weir  be  ng  necessary  for  the 
supply  of  the  canal.  It  becomes  therefore  unneces.sary  to  pursue  the  other  causes  of 
complaint,  because  there  is  nothing  upon  the  face  of  the  report  which  enables  us  to 
know  on  what  ground  the  Jury  proceeded,  or  how  much  damage  they  applied  to  the 
one  cause  or  to  the  other.  Now,  all  these  acts  have  been  committed  and  omitted 
to  be  done  for  a  much  longer  pe-[77]-riod  than  six  months  before  the  commencement 
of  the  action.  If,  therefore,  it  be  insisted  that  these  acts,  without  reference  to  the 
continuation  of  damage,  be  the  grounds  of  complaint,  the  plaintiff  cannot  recover  for 
more  than  six  months  immediately  before  the  commencement  of  this  action.  With 
respect  to  the  cases  cited,  I  think  they  wariant  the  construction  that  the  grievances 
complained  of  are  done  in  pursuance  of  the  act,  and,  therefore,  that  the  company  is 
entitled  to  the  protection  of  the  limitation  clause.  In  the  erection  of  the  parliamen- 
tarv  weir,  and  in  the  continuation  of  the  feeding  weir,  they  seem  to  have  acted  bona 
fide.  The  one  is  directed  by  the  act  of  Parliament,  the  other  is  necessary  for  the  due 
supply  of  the  canal ;  and  the  circumstance  of  no  complaint  having  been  made,  and  no 
injury  having  been  suffered  for  very  many  years  after  their  erection,  and,  ultimately, 
in  seasons  of  uncommon  drought  merely,  shews  that  they  did  not  act  vexatiously  or 
maliciously.  It  is  true  that  the  Jury  have  found  that  those  works  have  pi'oduced 
damage  ;  but  the  act  of  Parliament  was  intended  to  protect  them  in  what  they  did 
honestly,  under  colour  of  the  act,  so  long  as  they  acted  bona  fide.  This  is  the  fair 
result  of  all  the  cases  on  the  subject.  The  limitation  clause  in  the  case  of  Gah-i/  v.  The 
Wilts  Canal  Company,  differs  from  this,  merely  in  the  additional  words,  "  or  in  the 
execution  of  the  powers  and  authorities  of  the  act,"  and  there  would  be  a  difficulty  in 
distinguishing  the  two  enactments  upon  that  account.  In  that  case,  the  defendants 
had  acted  in  direct  violation  of  the  statute,  and  yet  the  Court  held  that  they  were 
entitled  to  the  protection  of  the  limitation  clause.  With  respect  to  the  case  of 
Umphdhy  v.  M'Lean,  it  is  sufficient  to  say,  that  the  ground  of  action  was  in  that  case 
a  non-feasance  not  within  the  meaning  of  the  statute  ;  whereas,  in  this  case,  some  of 
the  causes  of  complaint  are  positive  acts  done  at  least  under  colour  of  the  act.  It 
appears,  [78]  therefore,  to  me,  that  the  defendants  are  within  the  protection  of  the 
limitation  clause. 

If,  then,  the  defendants  are  entitled  to  the  protection  of  the  statute,  can  the  action 
be  said  to  have  been  commenced  within  six  months  after  the  acts  done,  or  fact  com- 
mitted. Strictly  speaking,  the  causa  causans  was  in  existence  long  anterior  to  that 
period,  but  the  gravamen  of  the  action  is  the  resulting  damage,  pai't  of  which  is  sus- 
tained within  six  months,  in  respect  of  which  the  action  may  be  maintained  upon  the 
principle  laid  down  in  the  case  of  lloheiis  v.  Read,  although,  if  construed  rigidly  and 
strictly,  the  act  done  was  in  this  case  the  ei'ection  of  the  weir,  and  in  that  the  under- 
mining of  the  wall.  It  is  true  that  the  authority  of  that  case  was  questioned  by 
Lord  Chief  Ju.stice  Gibbs,  in  the  argument  of  tiutlon  v.  Clarke,  although  he  seems  to 
recognize  the  principle  ;  but  that  point  was  not  determined.  Were  it  necessary  to 
decide  that  point,  I  should  not  hesitate  to  hold  that,  for  the  purposes  of  this  action, 
the  continuation  of  the  weir  was  in  effect  a  new  erection,  operating  to  the  damage  of 
the  plaintiff;  but  it  is  unnecessary  to  pursue  this  question,  because  the  defendants 
admit  that  the  plaintiff  is  entitled  to  the  smaller  sum. 

In  order  to  entitle  the  plaintifl'  to  the  larger  sum,  it  was  necessary  to  contend,  that 
there  has  been  a  continuation  of  damage,  wiihout  ceasing,  from  the  month  of  April, 
1825,  initil  within  six  months  before  the  commencement  of  the  action  Upon  the 
same  principle,  it  might  be  insisted  that  the  plaintiH  might  recover  for  all  the  damage 
he  had  sustained  from  the  first  erection  of  the  parliamentary  weir,  and  for  the  con- 
tinuation of  the  feeding  weir,  for  the  same  period  of  time.     For  what  are  the  facts  of 
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the  case  ?  The  plaintiff  confines  his  evidence  to  the  years  1825  and  1826,  beginning 
with  April  in  the  former  year.  It  is  distinctly  admitted  that,  in  the  autumn  of  1825, 
he  ceased  to  sustain  any  damage  until  the  spring  of  the  following  year,  his  works 
being  abundantly  supplied,  during  that  period,  by  [79]  the  autumnal  and  winter  rains. 
The  question,  therefore,  is  whether,  upon  the  true  construction  of  the  limitation 
clause,  the  damage  must  not  be  considered  as  having  ceased  and  revived,  so  as  to 
impose  upon  the"  plaintiff  the  obligation  to  commence  his  action  within  the  six 
months  next  immediately  succeeding.  It  is  true  that  the  causa  causans  was  con- 
tinuing, and  would  again  operate  as  an  obstruction  to  the  overflow  of  the  surplus  water 
into  its  proper  channel,  and,  when  producing  damage,  would  generate  a  fresh  cause  of 
action.  But  a  contrary  construction  would  lead  to  this  manifest  inconvenience,  in 
violation  of  the  clearly-expressed  intention  of  the  legislature,  viz.  that,  at  any  indefinite 
period  of  time,  so  long  as  the  weir  continued,  the  plaintiti'  might  defer  his  action,  and 
then  insist  upon  having  compensation  out  of  the  funds  of  the  company,  consisting, 
possibly,  of  a  body  of  proprietors  entirely  different  from  those  whom  the  legislature 
had  designated  as  amenable  for  the  injury.  I  am  aware  that  inconvenience  will  arise 
from  this  construction,  because  it  entails  upon  the  plaintiti  the  necessity  of  commenc- 
ing his  action  every  six  months  after  there  shall  have  been  a  temporary  cessation  or 
even  suspension  of  any  damage  sustained.  Upon  the  whole,  however,  I  am  of  opinion, 
for  the  reason  which  I  have  stated,  that  the  defendants  are  within  the  protection  of 
the  statute,  and  that  there  h;is  not,  in  this  case,  been  a  contiiuiation  of  damage  within 
the  meaning  of  the  act,  and  therefore,  that  the  rule  must  be  made  absolute  ;  although 
I  should  have  been  better  satisfied  if  the  damage  had  been  computed,  not  from  the 
23rd  Januaiy,  but  for  the  whole  period  during  which  there  was  an  uninterrupted 
continuation  of  damage,  up  to  the  month  of  September,  in  which  it  ceased. 
Rule  absolute. 


[80]  The  CROirroRD  and  High  Peak  Railway  Company  v.  Lacey.  Exch.  of 
Pleas.  l!<29.— An  act  of  Parliament,  6  Geo.  4,  c.  xxx.,  to  enable  a  company  to 
form  a  railway,  prescribed  the  form  of  action  against  the  proprietors  for  calls,  and 
enacted,  that  it  should  only  be  necessary  to  prove  that  the  defendant  was  a  pro- 
prietor, and  that  the  calls  had  been  made  in  pursuance  of  the  act ;  it  also  recited, 
that  a  sum  of  money  had  been  subscribed  by  the  proprietors,  under  a  contract 
binding  their  heirs  ;  wherejis,  in  fact,  that  sum  had  not  been  subscribed,  and  no 
contract  under  seal  had  been  executed  by  the  proprietors  :— Held,  that  a  defen- 
dant who,  with  a  knowledge  of  the  mis  recital,  had  paid  previous  calls,  and  acted 
as  a  proprietor,  was  estopped  from  questioning  the  validity  of  the  act,  upon  the 
ground  of  the  mis-recital  :  and  that  it  was  not  incumbent  upon  the  plaintiffs  to 
shew  that  the  defendant  had  executed  a  contract  under  seal,  in  order  to  prove 
that  he  was  a  proprietor  within  the  meaning  of  the  act. 

[Referred  to,  Portal  v.  Emmens,  1876,  L.  R.  1  C.  P.  D.  210.    Affirmed,  L.  R. 

1  C.  P.  D.  664.] 

Debt  for  calls.     Plea— Nil  debet. 

By  the  statute  6  Geo.  4,  c.  xxx.  intituled,  an  act  for  making  and  maintaining  a 
railwa}',  or  tram  road,  from  the  Cromford  Canal,  at  or  near  to  Cromford,  in  the  Parish 
of  Worksworth,  in  the  county  of  Derby,  to  the  Peak  Forest  Canal,  at  or  rear  Whaley, 
(otherwise  Yardley  cum  Whaley)  in  the  county  palatine  of  Chester,  it  is  enacted,  that 
certain  persons,  amongst  whom  the  defendant  is  named,  and  all  other  persons  who 
shall  hereafter  bee  ;me  subscribers,  shall  be  united  into  a  company,  for  the  purpose  of 
carrying  the  act  into  effect;  (s.  45),  that  all  and  every  body  and  bodies  politic, 
coiporate,  or  collegiate,  or  other  person  or  persons,  who  shall,  by  virtue  of  this  act, 
have  subscribed  for  or  shall  become  entitled  to,  and  be  in  actual  possession  of,  one  or 
more  shares  in  the  undertaking,  his  respective  successors,  &c.,  shall  be  deemed  a  pro- 
prietor of  every  such  share,  &c. ;  (s.  70),  "  that,  in  any  action  to  be  brought  by  the 
said  company  against  any  owner  or  owners  of  any  share  or  shares  in  the  said  under- 
taking, to  recover  any  sum  or  sums  of  money  due  and  paj'able  to  the  said  company 
for  or  by  reason  of  any  call  or  calls  made  by  virtue  of  this  act,  it  shall  be  sufficient  for 
the  said  company  to  declare  and  allege,  that  the  defendant  or  defendants  being  pro- 
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prietor  or  proprietors  of  such  oi-  so  many  share  or  shares  in  the  said  undertaking,  is  or 
are  indebted  to  the  said  company,  in  such  sum  or  sums  of  money  as  the  call  or  calls  in 
arrear  shall  amount  to,  for  such  and  so  many  call  or  calls  of  such  and  so  many  sums 
of  money,  upon  such  or  so  many  share  or  shai-es  belonging  to  the  [81]  said  defendant 
or  defendants,  as  the  case  may  happen  to  be  ;  whereby,  an  action  hath  accrued  to  the 
said  company  by  virtue  of  this  act,  without  setting  forth  the  special  matter ;  and,  on 
the  trial  of  such  action,  it  shall  only  be  necessary  to  prove  that  the  defendant  or 
defendants,  at  the  time  of  making  such  call  or  calls,  was  or  were  a  proprietor  or  pro- 
prietors of  some  share  or  shares  in  the  said  undertaking,  and  that  such  call  or  calls 
was  or  were  in  fact  made,  and  that  such  notice  thereof  was  given,  as  directed  by  this 
act,  without  proving  the  appointment  of  the  committee  who  made  such  call  or  calls, 
or  any  other  matter'whatsoever  ;  and  the  said  company  shall  thereupon  be  entitled  to 
recover  what  shall  appear  due,  unless  it  shall  appear  that  any  such  call  exceeded  201. 
for  every  sum  of  lOOL,  or  was  made  within  the  distance  of  two  calendar  months  from 
the  last  preceding  call,  or  without  notice  given  in  any  newspaper  as  aforesaid." 

And  by  s.  121,  after  reciting  "Whereas,  the  probable  expense  of  making  the  said 
railway,  tram-road,  and  other  works  hereby  authorized  to  be  made,  will  amount  to 
a  sum  of  164,4001.  which  sum  is  already  subscribed  by  several  pei'sons,  under  a 
contract,  binding  themselves,  their  heirs,  executors,  administrators,  and  assigns,  for 
the  payment  of  the  sum  or  sums  by  the  subscribers  respectively,  be  it  enacted  that, 
from  and  after  the  passing  of  this  act,  it  shall  and  may  be  lawful  for  the  said  company 
to  proceed  in  the  execution  thereof." 

At  the  trial,  before  Best,  C.  J.,  at  the  Derby  Summer  Assizes,  1828,  the 
plaintiffs  produced  two  letters  from  the  defendant,  the  one,  dated  10th  December,  1824, 
to  the  Clerk  of  the  company,  desiring  ten  shares,  and  the  other,  dated  9th  May,  1826, 
to  the  Treasurer  of  the  company,  inclosing  1501.,  as  due  on  the  third  and  fourth  calls ; 
and  then  proved  that  foui'  subsequent  calls  had  been  duly  made,  amounting  in  the 
whole  upon  the  ten  shares  to  the  sum  of  3001,  which  the  defendant  had  not  paid.  It 
appeared  [82]  upon  the  cross-examination  of  the  plaintiffs'  witnesses,  that  no  contract 
under  seal  had  been  executed  by  the  proprietors,  although  a  contract  had  been  signed, 
by  which  they  agreed  to  bind  their  heirs ;  and  that,  at  the  commencement  of  the 
action,  the  sum  of  164,4001.  had  not  been  subscribed.  Upon  this  it  was  objected, 
that  the  act  of  Parliament  had  been  obtained  by  false  representation,  the  sum  required 
not  having  been  suliscribed,  and  no  contract  having  been  signed  which  could  bind  the 
heirs  of  the  subscribers  ;  and  that  the  only  mode  of  proving  the  defendant  to  be  a 
proprietor,  was  by  shewing  that  he  had  subscribed  a  contract  binding  his  heirs.  The 
learned  Chief  Justice  reserved  the  point,  giving  the  defendant  leave  to  move  to  enter 
a  nonsuit ;  and  the  Jury  found  a  verdict  for  the  plaintiffs. 

In  pursuance  of  this  leave,  Denman,  in  Michaelmas  Term,  obtained  a  rule  nisi,  to 
enter  a  nonsuit,  renewing  the  objections  urged  at  the  trial,  and  citing  the  case  of  The 
Thames  Tnnnd  Companij  v.  Sheldon  (6  Barn.  &  Cress.  341). 

Clarke,  Campbell,  and  Balguy,  shewed  cause.  The  70th  section,  which  gives  the 
form  of  action,  points  out  the  evidence  which  must  be  adduced  by  the  plaintiffs ;  and 
the  simple  question  under  that  section  is,  whether  the  defendant  was  or  was  not  a 
proprietor.  He  is  stated  to  be  a  proprietor,  by  name,  in  the  act,  and  admits  that  he 
is  so  by  paying  the  previous  calls.  Suppose  that,  upon  the  day  of  trial,  he  had  said, 
I  am  a  proprietor,  that  would  have  been  sufficient,  under  this  section,  to  entitle  the 
plaintiffs  to  recover.  The  payment  of  his  calls  would  have  estopped  the  company 
from  disputing  his  title  as  proprietor;  there  must  be  a  reciprocity,  and  therefore,  by 
the  same  act,  he  is  precluded  from  denying  it.  Was  it  then  competent  for  the  defen- 
dant to  impeach  the  validity  of  the  act  of  Parliament,  by  proving  that  no  contract 
under  seal  was  executed?  The  121st  section  recites,  that  a  cer-[83]-tain  sum  of 
money  had  been  subscribed  by  the  proprietors  under  a  contract  binding  their  heirs  ; 
and  It  is  said,  because  no  such  contract  in  fact  existed,  that  the  act  of  'Parliament  is 
nugatory.  Acts  of  Parliament  not  unusually  provide  that  until  a  certain  sum  of  money 
shall  be  subscribed,  the  proprietor  shall  not  act.  That  was  the  case  of  The  Thames 
Tunnel  Company  v.  Sheldon,  but  here  it  is  expressly  stated,  that  the  sum  has  been 
subscribed;  and  the  question  is,  whether  the  defendant,  who  is  a  party  to  the  act, 
can  annihilate  the  company  by  shewing  that  the  statute  is  void.  Even  were  this 
a  deed,  the  defendant  would  be  bound'  by  it ;  for  a  deed,  notwithstanding  such  a 
defect,  would  be  binding  upon  the  parties  and  their  privies,  although  not  binding 
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upon  strangers.  The  defendant  is,  therefore,  estopped  by  the  recital  in  the  act  from 
shewing  that  no  such  contract  existed,  and  cannot  insist  that  the  act  is  void,  and  that 
the  company  is  a  nullity  Besides,  the  subject  matter  of  the  contract  is  personal 
property,  with  which  the  heirs  have  no  concern. 

Denman  and  Header,  in  support  of  the  rule.  The  company  in  question  is  the 
mere  creature  of  the  legislature,  and,  unless  the  act  of  Parliament  be  binding,  has  no 
legal  authority,  or  even  existence.  Now,  the  act  in  question  proceeds  upon  a  fraud 
and  misrepresentation,  and  therefore  is  inoperative  for  all  purposes.  By  the  standing 
orders  of  both  houses  of  Parliament,  no  bill  of  this  description  is  permitted  to  pass, 
until  a  certain  proportion  of  the  necessary  fund  has  been  raised.  This  regulation  was 
made  in  order  to  protect  the  parties  whose  property  might  be  materially  injured,  if 
works  of  this  description  were  commenced,  without  the  means  of  completing  them. 
It  is  said,  however,  that  the  defendant  is  estopped  by  the  recital  from  disputing  that 
the  money  has  been  subscribed,  and  that  it  was  sufficient  to  shew  aliunde  that  he  was 
a  proprietor.  Admitting  that  that  would  prima  facie  have  [84]  been  sufficient,  still 
it  was  competent  for  the  defendant  to  shew  that  the  act  proceeded  upon  a  misrepre- 
sentation or  mistake,  and  it  cannot  be  contended  that  he  is  bound  by  the  recital,  if 
that  can  satisfactoiily  be  proved  to  be  false.  Suppose  a  recital  to  be  introduced,  that 
A.  was  a  willing  party  to  an  act  of  this  description,  which,  although  a  public  act,  is 
merely  in  the  Tiature  of  a  solemn  contract  between  individuals,  by  which  his  interest 
would  be  prejudiced  ;  would  it  not  be  competent  for  him  to  prove  the  fraud  of  that 
recital,  and  to  dispute  the  validity  of  that  statute!  But,  admitting  that  the  Act  of 
Parliament  relieves  the  company  from  the  proof  of  any  thing  beyond  the  single  fact 
that  the  defendant  was  a  proprietor,  there  is  no  evidence  that  he  was  a  proprietor 
within  the  meaning  of  the  act.  Taking  all  the  clauses  together,  it  is  the  manifest 
intention  of  the  legislature  that  the  proprietors  should  be  those  who  had  subscribed 
the  contract  under  the  121st  section,  viz.  a  contract  binding  themselves  and  their 
heirs.  Has  the  defendant  subscribed  such  a  contract  ?  It  is  clear  that  he  has  not, 
for  no  instrument  would  have  that  effect  but  a  contract  under  seal,  which  does  not 
exist.  The  object  of  the  act  was  to  protect  the  interest  of  those  who  might  be  all'ected 
by  the  undertaking,  for  which  purpose  all  the  property  of  the  proprietors  was  to  be 
liable,  and  the  question  is  not  affected  by  the  nature  of  the  property  which  the 
proprietors  took  in  the  shares.  The  case  of  The  Thiinen  Tunnel  Company  v.  Sheldov, 
is  in  point  to  shew  that  it  is  immaterial  what  acts  the  defendant  may  have  done  with 
reference  to  the  undertaking,  provided  the  act  of  Parliament  has  not  been  complied 
with.  In  that  case,  the  defendant  had  applied  for  shares,  had  paid  the  deposit,  and 
his  name  was  mentioned  in  the  act;  but,  as  he  had  not  subscribed  within  the 
meaning  of  the  act,  he  was  not  considered  to  be  a  subscriber  liable  for  calls. 

Alexander,  L.  C.  B.  The  only  question  is,  whether  the  defendant  is  answerable 
for  these  calls.  Now  the  act  [85]  directs  that  he  shall  be  liable,  provided  certain 
forms  are  pursued,  which  it  is  admitted  have  in  this  case  been  complied  with.  That 
is  not  the  objection,  but  it  is  said  that  the  act  of  Parliament  cannot  be  enforced, 
because  of  a  mis-recital  in  a  most  material  particular.  The  act  states  that  the  under- 
taking will  amount  to  a  certain  sum,  which  has  already  been  subscribed  by  several 
persons,  under  a  contract,  binding  themselves,  their  heirs,  executors,  administrators, 
and  assigns ;  and  in  consequence  of  that  contract  not  being  under  seal,  the  heirs  of 
the  subscribers  cannot  be  bound,  and,  therefore,  the  defendant  says  the  heirs  not  being 
bound,  I  am  not  bound.  Such  I  understand  to  be  the  argument  in  this  case.  To  this 
it  is  in  the  first  place  objected,  that  it  is  not  competent  for  the  defendant  to  shew 
that  that  which  is  stated  as  a  fact  in  this  act  of  Parliament  is  a  mistake  or  mis-recital. 
If  I  thought  it  necessary  to  express  any  opinion  upon  that  point,  I  should  wish  to 
have  time  for  consideration,  because  very  many  plausible  cases  might  be  put,  in  which 
great  injustice  would  be  done  if  a  party  were  to  be  bound  by  a  mis-recital  in  an  act  of 
Parliament ;  and  on  the  other  hand,  the  most  grievous  consequences  might  arise  in 
the  administration  of  justice,  were  it  permitted  to  parties  in  a  Court  of  law  to  impeach 
the  authority  of  an  act  of  Parliament.  I  can  conceive  a  case  of  great  hardship  if  it 
were  fraudulently  represented  that  a  party  had  consented  to  an  act  of  Parliament, 
and  he  were  not  at  liberty  to  dispute  it;  but,  on  the  other  hand,  I  am  not  prepared 
to  say  that  it  would  not  be  the  safer  course  to  give  way  to  the  individual  hardship, 
rather  than  to  permit  a  general  inquiry  into  the  validity  of  acts  of  Parliament  upon 
all  occasions.     I  am  glad,  however,  that  I  can,  in  this  case,  satisfy  myself  without 
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entering  into  that  inquiry  ;  for,  without  determining  that  point,  I  am  of  opinion  that 
this  defendant  has,  by  his  own  conduct,  estopped  himself  from  making  the  objection. 
He  is  a  party  to  this  act  of  Parliament  in  which  the  alleged  mis-recital  is  [86]  contained, 
not  only  as  "one  of  the  public,  but  as  an  individual  proprietor  named  in  the  act,  and 
one  who  has  signed  the  contract,  which  it  is  said  is  mi.s-recited.  The  act  passes  with 
that  which  for  "the  argument  I  assume  to  be  a  misrecital,  and  in  obedience  to  the  act, 
and,  treating  it  as  if  it  were  unobjectionable,  the  defendant  pays  several  calls,  claims 
the  benefit  and  takes  advantage  of  the  act,  and  by  so  doing  gives  a  colour  to  it.  It 
is  impossible  to  say  that  many  individuals  may  not  have  been  induced  to  subscribe 
under  the  influence  of  his  example.  He  has  acted  and  held  himself  out  to  the  world 
as  a  proprietor,  and  after  such  conduct  cannot  now  say  that  he  is  not  a  proprietor,  or 
question  the  validity  of  the  act  of  Parliament,  which  by  his  conduct  he  has  adopted. 
I  therefore  think  that  the  rule  should  be  discharged 

Garrow,  B.  I  am  of  the  same  opinion,  and  think  that  were  this  defence  to  be 
sustained,  it  would  be  fraught  with  the  most  alarming  consequences  to  the  community 
at  large.  We  know,  in  the  history  of  these  companies,  that  needy  adventurers  have 
not  unfrequently  associated  themselves  together,  using  the  names  of  influential  persons, 
and  have  obtained  acts  of  Parliament,  under  the  power  of  which  they  have,  by  leaving 
their  works  unfinished,  devastated  the  country  into  which  they  proposed  to  carry 
immense  benefits.  To  guard  against  this  grievance,  it  has  been  ordained  by  both 
houses  of  Parliament,  that  a  certain  proportion  of  the  sum  required  should  be  subscribed 
before  the  act  is  passed,  in  order  to  insure  the  completion  of  the  work,  and  in  conse- 
quence of  a  non-compliance  with  the  standing  orders,  and  of  a  mi.s-recital  in  this 
respect,  it  is  said  that  this  act  of  Parliament  is  a  nullity.  I  cannot  do  better  than 
follow  the  example  of  the  Loi'd  Chief  Baron,  who  has  refrained  from  expressing  any 
opinion  upon  the  question,  how  far  the  defendant  is  bound  by  the  recital  in  this  act 
of  Parliament,  although,  as  it  seems  to  me,  that  [87]  question  involves  but  little 
difl5culty,  because  I  am  clearly  of  opinion  that  the  defendant  has,  by  his  conduct, 
estopped  himself  from  disputing  it.  Before  the  act  of  Parlaiament  is  obtained,  he 
applies  for  certain  shares — he  concurs  in  the  application  to  the  legislature,  and  is 
named  as  a  proprietor — he  pays  his  calls  so  long  as  the  concern  is  prosperous,  and,  by 
so  doing,  holds  himself  forth  to  the  world  as  a  proprietor,  and  takes  advantage  of  the 
act.  For  some  reason,  perhaps  because  the  project  is  likely  to  be  unprofitable,  he 
now  refuses  to  pay  these  calls,  and  objects  to  the  validity  of  the  statute  ;  but  I  think 
that  if  he  were  permitted  to  do  so,  other  proprietors  might  also  upon  the  same  ground 
withdraw  from  the  undertaking,  to  the  manifest  injury  of  the  individuals  through 
whose  property  the  railway  has  passed,  and  proltably  to  the  ruin  of  several  who  may 
have  been  induced  to  subscribe  under  the  influence  of  his  example. 

HuLi.ocK,  B.  I  entirely  concur  in  the  opinion  which  has  been  expressed,  and  in 
the  grounds  upon  which  that  opinion  has  proceeded.  The  question  is,  whether  the 
declaration,  bs  framed,  has  in  fact  been  supported,  and  we  must  look  to  the  situation 
in  which  the  defendant  has  placed  himself,  and  to  the  terms  of  the  act  of  Parliament, 
in  order  to  ascertain  whether  he  be  or  be  not  a  proprietor  within  the  meaning  of  the 
statute.  The  name  of  the  defendant  occurs  in  the  first  section  of  the  statute,  which, 
after  naming  several  individuals,  enacts  that  they,  together  with  such  as  should  there- 
after become  subscribers  to  the  undertaking,  should  be  incorporated  into  a  company 
to  cairy  the  act  of  Parliament  into  execution.  I  admit  that  that  circumstance  alone 
would  be  entitled  to  but  little  weight ;  but  the  defendant  in  this  case  does  more  ;  he 
signs  a  contract  by  which  he  undertakes  to  bind  his  heirs,  but,  unfortunately,  that 
contract  not  being  under  seal,  the  heirs  are  not  bound,  and  upon  that  ground  it  is 
contended  that  he  is  altogether  released.  All  that  the  defendant  did  in  the  [88]  case 
alluded  to,  was  to  contribute  a  small  sum  to  start  the  undertaking,  to  enable  the 
solicitor  to  apply  for  the  bill ;  but  he  signed  no  contract,  and  no  further  participated 
in  the  undertaking.  This  act  of  Parliament  then  passes,  with  a  recital  of  that  which 
in  point  of  fact  was  untrue,  because  the  full  sum  stated  had  not  at  that  time  been 
subscribed  ;  but  it  does  not  contain  any  provision  similar  to  that  which  was  contained 
in  the  Thames  Tunnel  act,  viz.  that,  until  the  full  amount  had  been  subscribed,  the 
act  of  Parliament  should  not  come  into  operation.  On  the  contrary,  it  recites  that 
the  whole  sum  was  subscribed  without  taking  the  precaution  observed  in  that  case. 
After  the  act  passed  he  pays  the  calls.  He  knew  at  that  time  that  he  had  not  executed 
a  contract  that  would  bind  his  heirs,  he  waves  that  with  a  full  knowledge  of  all  the 
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circumstances,  and  it  was  competent  for  him  so  to  do,  but  he  cannot  now  turn  round 
and  say,  upon  that  very  account  I  am  not  a  proprietor.  The  70th  section  prescribes 
the  form  of  action,  and  points  out  the  evidence  which  shall  be  sufficient  to  support  it. 
By  that  section,  all  the  preliminary  proofs  are  dispensed  with,  and  the  only  fact  which, 
for  the  purposes  of  this  inquiry,  it  was  necessary  to  prove  was,  that  the  defendant 
was  a  proprietor.  The  question  therefore  is,  who  is  a  proprietor  within  the  meaning 
of  this  act  of  Parliament  ?  It  is  said,  that  he  onh'  is  a  proprietor  who  has  signed  a 
contract  binding  his  heirs.  I  confess  that  in  my  opinion  the  argument  upon  that 
point  would  have  gone  to  a  much  greater  length,  if  the  name  of  this  defendant  had 
not  been  inserted  in  the  act,  and  he  had  acted  in  ignorance  of  the  real  state  of  the 
case.  But  it  is  unnecessary  to  express  any  opinion  upon  that  point,  because,  upon 
the  facts  of  the  case,  no  doubt  can  be  entertained  that  he  is  a  proprietor.  Upon  what 
other  ground  does  he  pay  his  calls  ?  what  other  reason  can  be  suggested  for  his  con- 
duct? and  what  other  inference  can  be  drawn  from  his  acts?  I  think  that  by  his 
conduct  he  has  admitted  his  character  as  proprietor,  and  has  estopped  himself  from 
[89]  disputing  that  fact.  I  humbly  conceive,  that  the  case  to  which  allusion  has  been 
made,  was  rightly  decided  upon  the  ground  stated  in  the  report ;  but  there  seems  to 
me  to  be  another  point  upon  which  that  case  might  have  been  disposed  of,  viz.  that 
the  subscription  of  the  sum  required  was  a  condition  precedent  to  the  opeiation  of 
that  act ;  and  if  that  condition  had  been  engrafted  in  this  case,  my  opinion  might 
have  been  diflferent.  The  judgment  of  the  Court  in  that  case  assumes  that,  had  the 
defendant  subscribed,  he  would  be  liable  for  future  calls  ;  but  in  fact  he  had  not 
subscribed,  and  the  only  circumstance  relied  upon  was  the  advance  of  a  small  sum  to 
start  the  undertaking,  which  did  not  prove  that  he  was  a  subscriber.  1  do  not  say 
that  the  mere  insertion  of  the  defendant's  name  as  a  proprietor,  would  be  sufficient  to 
render  him  liable ;  but  we  should  be  going  a  great  length,  were  we  to  permit  a  party, 
who,  conusant  of  all  the  facts,  holds  himself  forth  as  a  proprietor,  and  acts  as  such,  to 
turn  round  at  any  period  and  say  there  is  a  defect  in  the  constitution  of  this  company, 
which  renders  me  irresponsible. 

Vaughax,  B.  The  true  way  to  try  this  question  is,  to  look  to  the  record  and  to 
the  report,  and  thus  to  ascertain  whether,  in  the  terms  of  the  act  of  Parliament, 
the  declaration  is  sustained.  The  act  of  Parliament  is  framed  with  a  view  to  relieve 
the  company  from  unnecessaiy  proof,  and  requires  evidence,  first,  that  the  defendant 
was  a  proprietor,  and,  secondly,  that  the  calls  were  duly  made.  In  effect,  therefore, 
the  question  resolves  itself  into  a  simple  point,  notwithstanding  the  extensive  range 
of  the  argument,  viz.,  whether  this  defendant  is  clothed  with  the  character  of  a  pro- 
prietor. Two  objections  are,  however,  taken  ;  first,  that  the  def'  ndant  is  not  a 
proprietor,  and,  secondly,  that  the  act  of  Parliament  has  been  obtained  by  fraud  and 
misrepresentation  ;  and  therefore  that  the  defendant  is  discharged  from  his  obligation. 
I  do  not  feel  it  necessarv  to  express  any  opinion  upon  the  second  [90]  objection, 
because  I  think  that  the  facts  of  the  case  do  not  warrant  it.  That  question  is  raised 
upon  the  recital  in  the  121st  section,  which  is,  that  a  certain  sum  has  been  subscribed 
under  a  contract  binding  the  heirs  of  the  subscribers,  which  is  said  to  be  untrue  in 
both  respects — first,  because  no  such  sum  was  in  fact  subscribed — and,  secondly, 
because  there  was  no  contract  under  seal.  With  respect  to  the  first,  it  is  clear  that 
no  fraud  has  been  committed.  It  is  said  to  be  in  direct  violation  of  the  standing 
orders,  that  any  act  of  this  description  should  pass,  unless  four-fifths  of  the  amount 
required  has  been  already  subscribed.  But,  although  the  sum  stated  was  not  in  fact 
subscribed,  yet  the  amount  actually  subscribed  was  more  than  that  which  was 
required  by  the  standing  orders.  If  a  much  smaller  sum  had  in  fact  been  subscribed, 
it  would  be  evidence  of  a  fraud,  but  when  the  standing  orders  have  been  complied 
with,  that  negatives  the  fraud.  Is  the  fraud  made  out  with  respect  to  the  other  point? 
I  think  not.  Although  that  is  not  the  legal  effect  of  the  contract,  because  it  wants 
the  solemnity  of  the  seal,  yet,  it  purports  to  bind  the  heirs ;  and  such  was  obviously 
the  intention  of  the  parties.  I  therefore  think  that  it  is  a  mistake,  merely,  in  stating 
the  effect  of  the  obligation,  and  that  it  would  be  dangerous  were  the  objection  to  be 
allowed.  Is  he  then  a  proprietor,  upon  the  facts  disclosed?  The  bare  insertion  of 
his  name  would  not  be  sufficient ;  but  I  will  admit  for  argument,  that  that  was  inserted 
without  his  approbation,  still  he  signs  a  contract,  he  pays  his  calls,  and  holds  himself 
forth  as  a  proprietor,  and  by  so  doing  recognizes  the  act  which,  in  the  first  instance, 
might  have  been  without  his  authority.     I  think,  therefore,  that  these  acts  do  prove 
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the  defendant  to  be  a  proprietor,  and,  that  being  the  only  fact  necessary  to  be  proved, 
that  the  defendant  is  liable,  and  that  the  rule  should  be 
Discharged. 

[91]    Revenue  Branch. 

Ex  PARTE  Taylor  and  Others.  1829.— The  Court  will  not,  upon  an  application 
to  discharge  an  amerciament,  enter  into  a  disputed  question  as  to  the  validity 
of  the  practice  of  the  Court  of  Sewers.— Where  A.  was  fined  by  Commissioners 
of  Sewers  for  refusing  to  be  re-sworn  upon  a  standing  Jury,  the  Court  discharged 
the  fine,  it  being  admitted  that  it  was  not  usual  to  re-swear  the  Jury,  except  upon 
the  issuing  of  a  new  commission. 

On  a  former  day,  Sir  William  Owen  obtained  a  rule  nisi  to  discharge  certain  fines 
and  amerciaments,  imposed  by  the  Commissioners  of  Sewers,  for  the  county  of  Somerset, 
and  estreated  into  this  Court,  with  costs  to  be  paid  by  the  Commissioners.  The  fine 
had  been  imposed  upon  Taylor  for  refusing  to  attend  the  customary  view  before  the 
October  Sessions,  1826,  upon  the  verbal  summons  of  the  foreman  of  the  Edgerley 
Jury,  a  standing  jury,  upon  which  he  had  been  sworn  in  the  year  1821,  and  had 
attended  for  several  successive  sessions,  without  being  re-sworn.  Laver  was  fined 
for  refusing  to  be  re-sworn  as  a  juryman  upon  the  South  Drain  Jury,  in  which  he  had 
originally  been  sworn,  and  had  acted  for  several  sessions ;  the  ground  of  his  objection 
being  that,  by  the  practice  of  the  Court  of  Sewers,  every  juryman  is  compelled  to 
serve  for  life,  or  until  he  shall  be  discharged  by  the  Commissioners.  The  amerciaments 
were  imposed  upon  Edwards  and  Ilaine  for  neglect  of  sewer  work,  upon  presentments 
of  the  Godney  and  Heathmine  Juries,  which  were  standing  juries  summoned  for 
particular  districts,  not  sworn  at  each  session  ;  and  the  presentments  were  made  upon 
their  own  view,  and  not  upon  evidence  on  oath. 

In  answer  to  this  application,  the  affidavit  of  the  clerk  of  the  Commissioners  set 
forth  the  practice  of  the  Court  of  Sewers,  from  which  it  appeared  that,  from  the  time 
of  living  memory,  the  Commissioners  had  been  accustomed  to  hold  their  sessions  in 
districts  of  the  county,  for  which  districts  several  juries  were  respectively  summoned 
and  returned,  upon  a  precept  issued  by  the  Commissioners  to  the  Sheriff,  upon  the 
issuing  of  any  new  commission  of  sewers  ;  and  that,  annually,  the  clerk  of  the  court 
obtained  [92]  from  the  Sheriff  a  deputation  to  summon  the  several  juries,  in  pursuance 
of  which,  he,  from  time  to  time,  issued  a  warrant  to  the  foreman  of  such  juries, 
requesting  their  attendance  at  the  several  sessions  ordered  by  the  Commissioners.  The 
affidavit  then  set  forth  the  oath  of  the  foreman  and  jurymen  (see  7  East,  72) ;  and  it 
further  appeared,  that  it  was  not  usual  to  re-swear  the  jury,  except  only  when  a  new 
foreman  was  chosen,  or  a  new  commission  issued. 

In  support  of  the  application,  it  was  objected,  upon  the  authority  of  the  case  of 
Eex  v.  Commissioners  of  Servers  for  the  County  of  Somerset  (7  East,  71),  that  the  whole 
proceedings  of  the  Commissioners  were  illegal ;  and  the  case  of  Ex  parte  Oivst  (9  Price, 
117),  was  cited  as  a  precedent  for  the  form  of  the  application. 

To  this  it  was  answered  by  Jervis  and  Jeremy,  that  the  application  was  cumulative 
and  irregular,  the  proper  course  being  to  remove  the  proceedings  into  the  Court  of 
King's  Bench,  or  to  traverse  the  amerciaments.  That,  with  respect  to  the  fines,  every 
Court  had  a  power  to  regulate  its  own  proceedings  consistent  with  law,  and,  in  an 
application  like  the  present,  which  was  simply  in  misericordia,  the  Court  would 
presume  that  every  thing  had  been  legally  done." 

Alexander,  L.  C.  B.  The  best  conclusion  I  can  arrive  at  in  this  case  is,  that, 
with  respect  to  the  fine  upon  Laver,  the  rule  should  be  made  absolute  without  costs; 
and  that,  as  regards  the  others,  it  should  be  discharged.  With  respect  to  Laver,  the 
case  is  clear  ;  he  is  fined  for  refusing  to  be  re-sworn,  which  is  not  usual,  as  it  appears 
from  the  affidavits  ;  and  therefore,  I  think  that  the  Commissioners  have  mistaken  their 
course.  If  this  fine  had  been  imposed  for  a  refusal  to  serve,  it  would  have  been 
different ;  but,  as  it  is  not  usual  to  re-swear  the  jurors,  the  Commissioners  should  [93] 
have  submitted  to  his  objection,  and,  upon  his  default  to  serve,  have  fined  him  for 
that  default.  The  other  cases  come  under  very  different  circumstances,  and  I  cannot 
think  that  this  Court  should,  in  an  application  like  the  present,  interfere,  except  in  a 
very  clear  case.     We  have  to  consider  not  only  what  power  the  Court  has,  but  what 
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power  it  is  expedient  under  the  circumstances  to  exercise.  1  do  not  say  that  in  no 
case  would  the  Court  interfere,  for  each  application  must  depend  upon  its  own  merits, 
but  there  is  a  very  great  inconvenience  in  trying  the  validity  of  these  proceedings  in 
this  shape,  instead  of  removing  them  into  the  Court  of  King's  Bench  by  certiorari, 
where  the  question  may  be  neatly  raised  before  the  Court.  It  would,  in  my  opinion, 
be  highly  inexpedient  to  entertain  an  application  in  the  present  form,  which  impugns 
the  whole  practice  of  the  Court  of  Sewers,  in  a  single  rule,  involving  a  variety  of  cases. 

The  other  Barons  concurred. 

Kule  absolute,  without  costs,  to  discharge  the  fine  imposed  upon  Laver,  and 
discharged  as  to  the  others. 

The  Attornky-Geseral  v.  Gaunti.ett.  Revenue.  1829. — In  pleading  a  right 
of  common  by  prescription  the  defendant  must  shew  a  seisin  in  fee  of  the  land 
in  respect  of  which  he  claims,  and  prescribe  in  the  que  estate  for  the  right. — 
Where  a  defendant  justified  under  a  right  of  common  of  pasture,  by  shewing  a 
demise  from  a  freeholder  for  life  of  the  land  in  respect  of  which  he  claimed,  and 
averred  that  he,  the  defendant,  and  all  those  whose  estate  he  then  had,  and  his  land- 
lord from  time  &c.,  had  common  of  pasture  in  respect  of  the  demised  premises  : — 
Held,  upon  demurrer,  that  the  plea  was  bad. — The  statute  52  Geo.  3,  c.  71, 
for  the  better  cultivation  of  navy  timber  in  the  forest  of  Woolmer,  in  the  county 
of  Southampton,  which  (s.  t>)  enacts,  "for  the  regulating  and  securing  to  the 
several  persons  now  having  right  of  common  of  pasture  in  and  over  the  .said 
forest,  the  power  of  cutting  peat  and  turves  within  such  parts  of  the  said  forest 
as  shall  not  be  inclosed  by  \nrtue  of  this  act,  that,  after  the  inclosure  shall  be 
made  and  completed,  it  shall  be  lawful  for  all  persons  having  right  of  common 
in  the  said  forest,  to  cut  and  take  peat  and  turves  in  any  part  of  the  said  forest 
not  inclosed  under  this  act,  without  payment  of  any  fee  or  sum  of  money  to  any 
keeper  or  other  person  having  the  care  or  superintendance  of  the  said  forest  for 
taking  the  same,"  merely  regulates  the  previous  existing  rights,  but  confers  no  new 
right,  and  authorizes  those  only  who  before  had  the  right  of  estovers  and  common 
of  pasture  to  cut  without  payment  of  fees  for  the  necessity  of  the  dwelling-house, 
in  respect  of  which  the  original  right  existed. 

This  was  an  information  against  the  defendant  for  cutting  and  carrying  away  large 
quantities  of  peat  and  turves  [94]  from  the  forest  of  Woolmer,  in  the  county  of 
Southampton,  the  property  of  the  King  in  right  of  his  crown.  The  defendant 
pleaded — that,  before  the  passing  of  the  statute  52  Geo.  3,  c.  71,  intituled,  "An  act 
for  the  better  cultivation  of  navy  timber  in  the  forest  of  Woolmer,  in  the  county  of 
Southampton,"  one  S  Stillwell  was,  and  still  is,  seised  in  her  demesne  as  of  fee,  as 
a  freeholder  for  life,  of  and  in  a  certain  messuage,  tenement,  land  and  premises,  with 
the  appurtenances,  situate  in  the  parish  of  Bramshott,  within  the  said  forest,  which 
she,  on  &c.,  demised  to  the  defendant,  to  hold  from  year  to  year  ;  by  virtue  of  which 
demise  the  defendant  entered  into  the  said  tenement,  with  the  appurtenances,  and 
had  possession  thereof  until  and  at  the  passing  of  the  act,  and  at  the  said  time  when, 
&c. ;  that  the  defendant  and  all  those  whose  estate  he  then  had,  and  the  said 
S.  Stillwell,  from  time  &c.,  had,  and  still  of  right  ought  to  have,  common  of  pasture, 
in,  over,  and  upon  the  said  forest,  for  all  her  and  their  commonable  cattle  levant  and 
couchant  in  and  upon  the  said  messuage  and  tenement  and  land,  with  the  appurten- 
ances belonging  and  appertaining,  and  that  the  defendant  claimed  and  was  entitled 
to  the  said  right  of  common,  in,  over,  and  upon  the  said  forest,  as  to  the  said  messuage 
&c.,  appertaining,  and  that  the  defendant,  at  the  said  time  when  &c.,  entered  &c., 
for  the  purpose  of  cutting  and  taking  peat  and  turves  in  the  said  parts  of  the  said 
forest  &c.,  not  inclosed,  and  did  then  and  there  take  the  same,  as  he  lawfully  might, 
according  to  the  form  of  the  statute.  To  this  plea  the  Attorney-General  filed  a 
general  demurrer,  and  the  defendant  joined  in  demurrer. 

Coleridge,  in  support  of  the  demurrer.  The  question  in  this  case  turns  upon  the 
construction  of  the  statute  52  Geo.  3,  c.  71.  That  statute,  after  making  certain 
provisions  respecting  the  inclosure  of  the  forest,  and  the  protection  of  the  timber 
there,  by  the  8th  section  enacts,  "for  the  regulating  and  securing  to  the  several 
persons  now  [95]  having  right  of  common  of  pasture  in  and  over  the  said  forest, 
the  power  of  cutting  peat  and  turf  within  such  parts  of  the  said  forest  as  shall  not 
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be  inclosed  by  virtue  of  this  act;  that,  after  the  said  inclosure  shall  be  made  and 
completed,  it  shall  be  lawful  foi'  all  persons  having  right  of  common  in  the  said  forest, 
to  cut  and  take  peat  and  turves  in  any  part  of  the  said  forest  not  inclosed  under  this 
act,  without  payment  of  any  fee  or  sum  of  money  to  any  keeper  or  other  per'son 
having  the  care  or  superintendanee  of  the  said  forest,  for  taking  the  same.  And  no 
person  shall,  after  the  said  inclosure  shall  have  been  made  and  completed,  take, 
demand,  or  receive,  any  sum  of  money  or  fee,  or  other  payment  whatsoever,  of  or 
from  any  person  cutting  or  taking  such  peat  or  turves  on  any  pretence  whatsoever, 
any  usage  &e.  to  the  contrary  notwithstanding."  Now,  in  the  first  place,  a  right  of 
common  of  pasture  in  the  orciinary  sense,  is  by  the  act  made,  and  by  the  plea  alleged, 
as  the  foundation  of  the  right  claimed.  It  is,  thei'efore,  subject  to  the  ordinary 
restrictions,  and  must  in  pleading  be  claimed  in  the  common  way.  Being  common 
appurtenant  it  might  have  been  acquired  by  modern  grant ;  but  it  is  pleaded  as 
depending  on  prescription,  and  prescription,  from  the  nature  of  the  thing,  cannot 
depend  on  an  estate  for  life  (see  Com.  Dig.  Pleader,  3  K.  24).  The  object  of  the 
legislatui-e  was  to  regulate  and  secure  a  right  previously  enjoyed,  and  not  to  confer 
a  new  right.  It  appears  from  the  preamble,  that  rights  of  common  and  various  other 
rights  were  claimed  over  the  forest,  and  from  the  Sth  section  it  may  be  collected  that 
by  custom  a  fee  was  payable  for  cutting  peat  and  turves.  The  reasonable  construc- 
tion of  the  act,  therefore,  is  that  it  was  intended  to  secure  the  former  right  in  all  the 
uninclosed  parts,  and  to  regulate  that  right  by  taking  away  the  fee.  The  power  of 
cutting  peat  and  turves  must  allude  to  a  common  of  turbary,  for  otherwise  there  is  no 
limitation  by  construction  of  law,  and  it  is  inconceivalile  [96]  that  the  statute  should 
have  imposed  none  in  fact.  It  is  probable,  however,  that  this  customary  payment 
may  have  occasioned  a  doubt  whether  the  right  of  cutting  turves  was  strictly  a  right 
of  common ;  and  that  may  account  for  the  omission  of  the  word  common,  which  is 
clearly  net  accidental,  for,  in  the  52  Geo.  3,  c.  72,  which  is  passed  in  pari  materia,  the 
word  common  is  inserted.  But  whatever  the  right  was,  it  existed  in  commoners 
only,  and  the  object  of  the  enactment  was  to  benefit  them  alone.  Nothing  can  be 
more  injurious  than  an  user  unrestricted  in  any  way ;  and  therefore  it  is,  that  no 
right  of  this  sort  can  be  unrestricted.  Thus  common  sans  nombre  appendant  is 
limited  by  levancy  and  couchancy.  But  the  plea  claims  a  geneial  unrestricted  right, 
and  upon  that  ground  also  is  vicious. 

Jeremy,  for  the  defendant.  A  sufficient  estate  is  shewn  in  the  lessor,  and  the 
defendant  is  entitled  to  this  common  in  respect  of  that  estate.  Whenever  a  man 
justifies  an  act  which  primS,  facie  would  be  a  trespass,  he  may  do  so  by  shewing  a 
title,  which  would  enable  him  to  maintain  an  action  for  an  injury  done  to  that  title 
under  which  he  justifies.  Now,  it  is  clear  that  the  title  disclosed  in  the  plea  would 
be  sufficient  to  sustain  an  action  for  an  injury  to  the  common  of  the  defendant,  and 
it  is  therefore  sufficient  to  justify  his  act  done  in  respect  of  that  right.  Since  the 
statute  West.  2,  c.  25  (13  Ed.  1),  the  writ  of  novel  disseisin  would  lie  in  respect  of 
this  common,  by  a  tenant  for  life.  That  statute  directs  that  in  all  cases,  according 
to  the  customed  manner,  the  writ  shall  be  de  libero  tenemento  (2  Inst.  412),  and,  as 
before  times,  it  hath  lien  and  holden  place  in  common  of  pasture,  so  shall  it  hence- 
forth hold  place  in  common  of  turf  land,  fishing,  and  such  like  commons,  which 
any  man  hath  appendant  to  freehold,  or  without  freehold  by  special  deed,  at  least 
for  term  of  life.  [97]  All  the  old  authorities  establish  that  this  right  may  exist 
in  a  tenant  for  life,  but  it  is  not  upon  this  occasion  necessary  to  contend  to  that 
extent,  for  if  the  estate,  with  its  appurtenances,  be  well  conveyed  to  the  tenant, 
he  would  have  the  right  as  appurtenant  to  that  estate  quasi  de  libero  tenemento, 
and  may  enforce  it.  Bare  possession  would  be  sufiicient  for  that  purpose;  for  an 
action  of  trespass  will  lie  at  the  suit  even  of  a  tenant  at  will.  The  defendant 
claims  not  merely  as  a  commoner,  but  under  the  particular  statute  by  which  this 
right  is  made  dependant  upon  the  common  of  pasture,  and  that  being  abridged  by 
the  inclosure,  this  is  given  without  stint  in  lieu  of  that.  If  in  the  exercise  of  this 
right  the  defendant  has  been  guilty  of  an  excess,  that  fact  should  have  been  traversed. 
Estovers  can  only  be  annexed  to  a  dwelling-house,  but  common  of  pasture  cannot  be 
annexed  to  a  dwelling-house  alone;  and  therefore,  inasmuch  as  the  right  of  cutting 
turves  IS  made  to  depend  upon  a  right  which  may  exist  without  a  dwelling-house, 
tbe  extent  of  that  right  cannot  be  restricted  to  the  wants  of  the  dwelling-house, 
and  must  therefore  be  without  stint. 
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Coleridge,  iu  reply,  was  stopped  by  the  Court. 

Alexander,  L.  C.  B.  It  is  necessary  in  the  iirst  place  to  dispose  of  the  construc- 
tion of  this  act  of  Parliament.  The  main  object  of  the  statute  seems  to  be,  to  enable 
certain  peisons  to  exercise  rights  of  which  they  formerly  were  in  possession,  without 
paying  those  fees  which  before  had  been  required  of  them.  The  persons  to  have  this 
benefit  are  pointed  out  in  this  statute,  from  the  words  of  which  1  should  understand, 
that,  to  entitle  the  parties  to  the  right  of  cutting  turves,  without  paying  fees,  it  was 
necessary  to  unite  the  two  rights  of  common  of  pasture  and  of  cutting  turves.  But, 
at  any  rate,  it  could  not  be  the  intention  of  the  legislature  to  give  to  those  who  had 
not  [98]  the  right  of  pasture,  the  right  of  cutting  turves ;  and  therefore  those  only 
who  have  the  former,  can,  under  this  provision,  be  entitled  to  the  latter.  If  the 
defendant  had  such  a  right,  he  was  bound  to  state  it  legally,  and  in  the  common 
form  of  pleading ;  but  he  has  not  done  so  in  this  case,  and  therefore  I  think  that  the 
judgment  should  be  for  the  crown. 

Uakrow,  B.  The  object  of  the  statute  was  to  supply  timber  for  the  navy,  and  to 
enable  the  crown  to  make  iuclosures  for  the  cultivation  of  that  timber.  The  necessary 
effect  of  this  would  be  to  abridge  the  right  of  those  who  had  a  common  over  the 
whole,  in  consequence  of  which  a  bonus  w-as  given  by  the  abolition  of  fees.  The 
statute,  however,  conferred  no  new  rights,  but  merely  regulated  the  existing  rights 
of  those  who  had  commou  of  pasture,  within  which  class  the  defendant  does  not  by 
his  pleadings  bring  himself. 

HULLOCK,  B.  I  am  of  the  same  opinion.  It  might  be  questionable,  upon  the  act 
of  Parliament,  how  far  a  right  of  common  of  pasture  would  justify  the  defendant  in 
cutting  turves,  but,  in  order  to  raise  that  question,  he  was  bound  to  state  that  right, 
the  foundation  of  his  claim,  in  a  legal  and  technical  form.  The  well-known  distinc- 
tion between  declarations  in  case,  and  pleadings  in  trespass,  is  well  established,  and 
it  is  only  in  comparatively  modern  times  that  actions  founded  upon  possession  have 
been  introduced  in  their  present  form.  In  Co.  Litt.  113  b.,  it  is  said,  in  the  common 
law  a  prescription  which  is  personal  is,  for  the  most  part,  applied  to  persons,  being 
made  in  the  name  of  a  certain  person  and  of  his  ancestors,  or  those  whose  estate  he 
hath  :  as,  taking  one  example  for  many  : — J.  S.  seised  of  the  manor  of  D.  in  fee, 
prescribeth  thus,  that  J.  S.,  his  ancestors,  and  all  those  whose  estate  he  hath  in  the 
said  manor,  have,  time  out  of  mind  of  man,  had,  and  used  to  have,  common  of 
p<istuie  in  such  [99]  a  place  Ac,  being  the  land  of  some  other  iV'c,  as  pertaining  to 
the  said  manor.  Snice  which  time  it  has  been  the  uniform  practice,  in  a  plea  justify- 
ing under  a  right  of  common,  to  set  out  the  title  to  the  common  specially,  by  shewing 
a  seisin  in  fee  of  the  land  to  which  the  defendant  claims  a  right  of  common,  either  in 
himself,  or  in  some  other  under  whom  he  derives  title,  and  then  prescribe  in  the  que 
estate  for  the  right  of  common,  by  shewing  the  right  to  be  in  the  party  seised  in  fee, 
and  all  those  whose  estate  he  has  in  the  land,  from  time  immemorial  (1  Wras.  Saund. 
316  (n.  1)).  Uriiiutead  v.  Marlowe  (4  T.  K.  718).  And,  if  the  defendant  be  lessee  for 
years,  he  must  shew  the  seisin  in  his  lessor,  and  prescribe  in  him ;  for,  if  he  lays 
the  prescription  in  himself  it  is  bad.  Stringer's  case  (Cro.  Car.  .599).  These  are  the 
authorities  upon  this  subject,  which  have  never  been  departed  from  ;  but,  in  order  to 
excuse  himself  from  the  effect  of  this  rule,  it  is  said  by  the  defendant  that  an  assise 
of  novel  disseisin,  or  an  action  founded  upon  his  possession,  might  be  maintained. 
That  may  be  so,  for  the  distinction  between  the  two  is  well  known,  and  the  only 
question  here  is,  whether  making  the  right  of  common  the  foundation  of  his  claim, 
he  has  stated  that  right  legally.  1  am  clearly  of  opinion,  upon  these  authorities,  that 
the  plea  is  bad,  and  have  searched  in  vain  to  find  any  precedent  which  at  all  resembles 
it.  With  respect  to  the  construction  of  the  statute,  it  was  incumbent  upon  the 
defendant  to  shew,  in  a  legal  form,  the  existence  of  that  right  which  was  the  basis  of 
his  claim.  But,  assuming  the  plea  to  be  good  in  this  respect,  for  argument,  still  the 
statute  must  be  construed  with  reference  to  the  acknowledged  rules  of  law  upon  this 
subject.  Was  a  right  of  turbary  ever  pleaded  without  restricting  it  to  the  necessities 
of  the  dwelling-house  in  respect  of  which  it  is  claimed  1  It  is  said  to  be  unnecessary 
here  to  shew  the  origin  of  the  right,  or  the  limit  within  [100]  which  it  is  to  be 
exercised,  inasmuch  as  the  right  is  made  to  depend  upon  a  common  of  pasture  which 
cainiot  be  annexed  to  a  house.  But  can  any  one  doubt  that  the  act  which  is  to 
regulate  the  right,  confines  that  right  to  those  who  before  had  it,  and  entitles  them 
to  exercise  that  right  for  the  necessities  of  their  houses  merely.     It  is  true  that  no 
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express  restriction  is  imposed  by  this  statute ;  neither  is  there  any  apparent  limit  to 
common  of  pasture  sans  nombre,  yet  the  latter  in  contemplation  of  law  is  limited  by 
the  levancy  and  couchancy  of  the  cattle  upon  the  land  ;  and  upon  the  same  principle 
this  right  must  be  restricted  to  the  exigencies  of  the  dwelling-house.  Is  not  that  the 
true  legal  construction  of  the  act,  and  ought  it  not  to  be  adopted  in  preference 
to  that  which  would  permit  any  individual  to  get  the  whole  for  sale  ?  A  construc- 
tion attended  with  such  consequences,  ought  not,  in  my  opinion,  to  be  admitted  for  a 
moment. 

Vaughan,  B.  I  am  of  the  same  opinion,  and  think  that  this  plea  is  substantially 
bad.  The  rule  upon  this  subject  is  clearly  laid  down  in  a  note  to  Williams's  Saunders 
to  the  case  of  Mellor  v.  Spateman,  1  Saund.  346,  where  all  the  authorities  are  collected. 
But  I  do  not  read  this  act  of  Parliament  as  conferring  any  new  or  enlarged  rights, 
but  merely  as  regulating  and  confirming  such  as  before  existed.  In  my  opinion,  it 
merely  regulates  and  secures  the  old  common  law  rights,  and  therefore  the  claim  must 
be  pleaded  as  such.  The  construction  contended  for  would  go  to  the  destruction  of 
the  common.  For  this  reason,  a  plea  of  a  custom  to  take  turf  from  the  waste  of  a 
manor,  to  make  and  repair  grass-plots  in  the  gardens,  parcels  of  the  customary  tene- 
ments, was  held  to  be  bad,  as  being  indefinite  and  uncertain,  and  destructive  of  the 
common.  IVihon  v.  ll'iUes  (7  East,  121;  3  Smith,  167).  And  upon  the  same 
principle  it  was  held  [101]  to  be  necessary,  in  pleading  a  right  to  enter  a  common 
to  dig  for  and  carry  away  sand  and  gravel  for  the  repairs  of  a  house,  to  allege  that 
the  house  was  out  of  repair,  that  the  sand  and  gravel  were  necessary  for  the  repair, 
and  used  for  that  purpose.     Peppin  v.  Shakespear  (6  T.  R.  748). 

Judgment  for  the  Crown. 

The  King  (in  Aid  of  Hollis)  v.  Bingham.  Revenue.  1829. — The  condition  of 
a  recognizance,  returned,  filed,  and  enrolled  as  of  record,  cannot  be  varied  by 
a  rule  of  Court. — Where  A.  entered  into  a  recognizance  to  pay  to  the  King  a 
certain  sum,  or  such  sum  as  B.  should  award  ;  and  afterwards  by  rule  of  Court 
C.  was,  by  consent  of  parties,  substituted  as  arbitrator  in  lieu  of  B.,  and  C.  made 
his  award :  Held,  that  the  recognizance  was  not  forfeited  by  the  non-performance 
of  the  award  of  C. 

[Affirmed  in  Exchequer  Chamber,  1  C.  &  J.  245.     See  further,  2  C.  &  J.  130 ; 
2  Tyr.  46  ;  and,  as  to  costs,  1  C.  &  J.  379 ;   I  Tyr.  262.] 

Scire  facias  upon  a  recognizance  returned  and  filed  as  of  record.  The  defendant, 
by  his  plea,  set  out  the  recognizance  which  was  entered  into  by  himself  and  three 
sureties  in  the  sum  of  17311.  10s.  6d.,  subject,  at  the  time  of  the  making  and  enrolling 
thereof,  to  the  following  condition  :— Whereas,  by  an  order  of  our  Court  of  Exchequer, 
made  on  the  9th  day  of  July  instant,  in  several  matters  of  extent — respectively 
intituled.  The  King  in  Aid  of  George  Hollis  against  The  Rev.  Ridmni  Bingham,  Clerk; 
The  Same  against  Hmukms ;  and  The  Same  against  Elliott  and  Others,— nhcr  reciting 
an  agreement  entered  into  between  the  said  parties  for  referring  all  matters  in 
difference  between  the  prosecutor  of  the  said  extent  and  the  first-named  defendant, 
and  between  the  said  prosecutor  and  the  defendants  in  the  two  other  causes,  or  either 
of  them,  to  the  award  of  Mr.  Denman  ;  and  whereby  it  was  agreed,  that  the  defendant 
in  the  first  cause  should  immediatelv  give  security  to  the  satisfaction  of  the  deputy 
remembrancer  of  this  Court,  in  the  sum  of  8651.  15s.  3d.,  to  abide  the  event  of  the 
said  award ;  it  was  (amongst  other  things)  ordered,  that  the  said  agreement  should 
be,  and  the  same  was  thereby,  made  an  order  of  this  Court,  and  Ihat  the  several 
parties  thereto  should,  in  all  things,  abide  by,  fulfil,  and  perform  the  same  ;  and  it 
was  thereby  referred  to  the  said  deputy  remembrancer,  to  consider  of  the  [102] 
suHiciency  of  such  security,  and,  if  sufficient,  to  approve  of  the  same  :  and  that  the 
persons  so  appro\ed  of  should  forthwith  enter  into  a  recognizance  to  his  Majesty,  in 
the  penal  sura  of  17311.  10s.  6d.,  with  a  condition  to  make  the  same  void  upon 'pay- 
ment of  the  said  sum  of  8651.  15s.  3d.,  or  such  sum  (if  any)  as  should  be  awarded  by 
tbe  arbitrator  in  the  said  order  named,  and,  on  such  security  being  given,  that  a  writ 
ot  amoveas  manus  should  issue  to  amove  his  Majesty's  hands  from  the  property  seized 
under  the  said  extent :  now,  therefore,  the  condition  of  this  recognizance  is  such,  that 
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if  the  above-bound  en  Richard  Bingham,  and  his  sureties,  or  any  or  either  of  them, 
their  or  any  or  either  of  their  heirs,  executors,  administrators,  or  assigns,  shall  pay 
into  our  said  Court  of  Exchequer,  in  trust  in  the  said  matters  of  extent  in  the  said 
order  mentioned,  the  said  sum  of  8651.  15s.  3d.,  or  such  sum  (if  any)  as  shall  be 
awarded  by  the  arbitrator  in  the  said  order  named:  then  this  recognizance  to  be  void, 
otherwise  the  same  shall  be  and  remain  in  full  force  and  virtue.  He  then  pleaded, 
that  no  award  had  been  made  by  the  arbitrator.  The  replication  stated  that,  after 
the  making  of  the  recognizance,  and  during  the  continuance  of  the  authority  of  the 
arbitrators,  to  wit,  on  &c.,  by  a  certain  rule  of  Court,  then  and  there  made,  it  was 
ordered  by  the  Court,  by  the  consent  of  the  prosecutor  and  the  defendant,  that  Mr. 
Merewether  should  be  appointed  the  arbitrator  in  lieu  of  Mr.  Denman,  who  had  not 
been  able  to  take  upon  himself  the  reference,  and  that  Mr.  Merewether  had  made  his 
award,  finding  that  there  was  due  from  the  defendant  to  Hollis  the  sum  of  Still.  1 6s.  2d. 
To  this  replication  there  was  a  general  demurrer,  and  to  that  a  joinder  in  demurrer.(a) 
[103]  Dampier,  in  support  of  the  demurrer.  It  is  a  general  rule,  that  instru- 
ments can  be  varied  or  defeated  by  instruments  of  equal  degree  only.  This  rule  is 
applicable  to  all  classes,  but  more  particularly  to  records  which  are  attended  with  all 
the  solemnity  and  importance  of  a  decision  of  a  court  of  justice.  Were  it  otherwise, 
instruments  which  import  consideration  from  the  ceremony  and  deliberation  in  the 
confection  of  them,  might  be  varied  or  defeated  by  parol,  whether  orally  or  in  writing, 
which,  in  the  language  of  Lord  Bacon,  the  law  adjudgeth  too  light  to  give  an  action 
without  consideration.  Bacon's  Uses,  p.  13.  Plowd.  308  b.  I'illans  v.  Fan  Mierop 
(3  Bur.  1663).  Now,  a  recognizance  is  an  obligation  of  record  of  the  highest  security, 
and  binds  the  lands  of  the  conusor  from  the  time  it  is  entered  into.  The  question, 
therefore,  is,  whether  the  rule  of  Court  is  a  record.  According  to  the  definition  of 
Lord  Coke  (1  Inst.  260  a.),  a  record  is  a  memorial  or  remembrance  in  rolls  of  parch- 
ment of  the  proceedings  or  acts  of  a  Court  of  justice  ;  the  rolls  being  the  records  or 
memorials  of  the  judges  of  the  Courts  of  Record,  import  in  them  such  uncontrollable 
credit  and  verity,  as  they  admit  of  no  averment,  plea,  or  proof  to  the  contrary.  To 
be  a  record,  the  rule  of  Court  must  therefore  be  enrolled  of  record,  and  must  be 
pleaded  as  such.  In  the  case  of  Glifnn  v.  Thorpe  (1  B.  &  A.  153)  to  an  action  of 
assump-[104]-sit  on  bills  of  exchange,  the  defendant  pleaded  that  the  plaintiff  was 
indebted  to  him,  by  virtue  of  a  recognizance  in  the  Court  of  Exchequer,  which  was 
still  in  force,  as,  by  the  said  recognizance,  remaining  in  the  said  Court  before  the 
Barons,  would  appear,  without  stating  that  it  was  enrolled  :  the  replication  concluded 
to  the  countr}-,  and,  upon  special  demurrer,  it  was  held  that  the  replication  was  good, 
inasmuch  as  a  recognizance  is  not  a  record  until  enrolled.  A  question  arose  in  the 
case  of  If'igley  v.  Jmies  (5  East,  440),  whether  a  writ  of  habeas  corpus  and  the  commits 
titur  deposited  with  the  clerk  of  the  papers  of  the  King's  Bench  prison,  were  records 
sufficient  to  satisfy  an  averment  in  the  declaration  of  prout  patet  per  recordum.  The 
Court  decided  that  they  were  not  records,  or  capable  of  being  so,  although  they  might 
be  quasi  of  record  sufficient  to  satisfy  the  averment  in  the  declaration.  It  is  true 
that,  during  the  same  term,  the  records  are  supposed  to  be  in  the  breast  of  the  Judges, 
and  that,  according  to  the  ancient  practice,  they  were,  at  the  end  of  the  term,  carried 

(a)  The  questions  suggested  in  the  paper  books  for  the  consideration  of  the  Court, 
were  as  follows  : — On  the  part  of  the  crown,  it  was  insisted  that  the  defendant,  having 
assented  to  the  substitution  of  Mr.  Merewether  for  Mr.  Denman,  as  referee,  could  not 
set  up  the  circumstance  of  no  award  having  been  made  by  Mr.  Denman  as  a  discharge 
from  the  recognizance ;  secondly,  that  the  making  of  an  award  by  Mr.  Denman  having 
become  impossible,  the  defendant  could  not  .save  the  penalty  without  performing  the 
other  alternative  proposed,  viz.  payment  of  8651.  1 5s.  3d. 

For  the  defendant,  it  was  insisted  that  the  recognizance,  being  matter  of  record, 
could  not  legally  be  varied  in  the  manner  stated  in  the  replication,  and,  consequently, 
admitting  that  the  award  of  the  substituted  referee  might  be  enforced  in  some  form 
against  the  defendant,  still  it  could  not  be  enforced  against  him  by  suit  on  the  recog- 
nizance ;  secondly,  that  there  was  nothing  in  the  pleading  to  shew  that  it  was  even 
then  impossible  for  Mr.  Denman  to  make  an  award  in  the  premises ;  and  that,  at  all 
events,  ;is  that  condition  was  possible,  at  the  time  of  the  defendant's  entering  into 
the  recognizance,  he  ought  not,  by  law,  to  be  fixed  with  the  penalties,  by  reason  of 
its  having  become  impossible. 
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by  the  junior  Judge  to  be  enrolled.  Upon  this  supposition,  it  may  be  contended, 
that,  for  aught  that  appears,  the  substitution  of  the  arbitrator  was  made  during  the 
same  term  ;^but  to  this  hypothesis  there  are  two  answers.  In  the  first  place,  if  that 
were  so,  it  should  have  been  pleaded  ;  and,  in  the  second,  had  the  record  been  so 
altered, 'it  would,  when  varied,  have  formed  but  one  record,  and  no  alteration  or  sub- 
stitution should  have  been  stated.  Granting  that  the  rule  of  Court  is  a  record,  it 
would  not  atiect  a  previous  subsisting  record,  which  nothing  but  an  act  of  Parliament 
can  touch,  f  ut,  even  if  it  be  a  record  sutficient  for  that  purpose,  the  pleadings  are 
defective  ;  for,  in  that  case,  no  allusion  should  have  been  made  to  the  original  arbi- 
trator, whose  authority,  according  to  the  argument,  was  determined  ;  but  the  scire 
facias  should  have  been  founded  upon  [105J  both  records.  The  impossibility  of 
framing  the  scire  facias  under  such  cii'cumstances,  shews  that  no  proceeding  is  main- 
tainable. The  consent  of  the  parties  is  also  imperfectly  alleged  ;  for  the  consent 
should,  in  any  view  of  the  question,  appear  of  record.  Beslon  v.  llohiuaoii  (Cro.  Jac. 
218).  The  proceedings  are  also  defective  in  not  shewing  that  the  original  arbitrator 
may  not  make  an  award,  in  which  event  the  defendant  and  his  sureties,  who  will  be 
bound  by  this  recognizance,  may  be  called  on  to  perform  another  award. 

Manning,  contra.  It  is  clear,  from  all  the  older  authorities,  that  a  rule  of  Court 
may  be  a  record,  although  it  be  not  enrolled  of  record.  Thus,  in  Co.  Lit.  260  a.,  it  is 
said,  "During  the  term  wherein  any  judicial  act  is  done,  the  record  remains  in  the 
breast  of  the  Judges  of  the  Court,  and  in  their  remembrance,  and,  therefore,  the  roll 
is  alterable,  during  that  term,  as  the  Judges  shall  direct ;  but,  when  that  term  is  past, 
then  the  record  is  in  the  roll,  and  admits  of  no  alteration,  averment,  or  proof  to  the 
contraiy."  From  this  it  is  manifest  that,  before  enrolment,  the  judicial  act  of  the 
Court  is  a  record ;  but  there  are  several  cases  in  which  that  proposition  is  distinctly 
laid  down.  In  Hall  v.  IVinckfie.ld  (Hob.  195),  an  action  of  debt  was  brought  upon  a 
recognizance  taken  before  the  Chief  Justice,  in  Serjeants'  Inn,  Fleet^street,  laying  the 
venue  in  London,  and,  upon  a  demurrer  to  the  declaration,  it  was  agreed  that,  though 
it  were  not  a  perfect  record  till  it  were  entered  upon  the  roll,  yet,  when  it  was  entered, 
it  is  a  recognizance  from  the  first  acknowledgment,  and  binds  persons  and  lands  as  a 
record  from  that  time ;  for  it  is  the  acknowledgment  before  the  Judge  that  gives  it 
the  force  of  a  record,  though  the  enrolment  be  necessary  for  the  testification  and 
perpetuating  of  it.  So,  it  is  said,  a  tine  is  a  record,  though  it  be  not  engrossed,  and 
shall  be  executed,  [106j  and  a  quid  juris  clamat  lies  upon  it,  Br.  liecord,  pi.  78.  For 
this  is  cited  M.  22  H.  6,  fol.  13,  per  Newton,  "Although  a  fine  be  levied  and  not 
engrossed,  still  it  is  a  fine,  and  remains  of  record  to  this  intent,  to  be  executed  after- 
wards as  thoroughly  as  if  it  had  been  engrossed  ;  and  so  divers  fines  are  executed  in 
this  place,  which  were  never  engrossed.  But,  after  the  tine  is  engrossed,  it  is  not 
proper  for  the  party  to  sue  quid  juris  clamat ;  but  he  shall  not  make  avowry,  nor 
pun  sh  waste,  if  action  is  made  without  attornment;  but,  before  the  tine  is  engrossed, 
he  shall  have  quid  juris  clamat  to  compel  the  tenant  to  attorn,  for,  without  attornment, 
the  waste  shall  be  dispunished ;  and  this  was  attirmed  by  all  the  Court.  So,  it  seems, 
that  it  is  not  necessary  to  make  mention,  in  the  writ  of  mittimus,  in  what  term  it  is 
engrossed ;  for,  when  we  are  seised  of  the  tine,  we  have  sutticient  to  warrant  us  to 
award  scire  facias."  Another  instance  is  stated  in  Br.  Exigent,  pi.  32,  as  follows  :— 
An  exigent  is  a  record,  though  it  be  not  entered  on  the  roll.  38  H.  6,  fol.  1,  pi.  3. 
In  Barm  v.  Eyles  (2  B.  Moore,  561),  upon  a  special  demurrer  to  a  declaration  for  an 
escape,  against  the  Warden  of  the  Fleet,  which  averred  that  the  defendant  had  been 
brought  up  and  committed  in  execution,  as  by  the  commitment  more  fully  and  at 
large  appears,  Gibbs,  Chief  Justice,  said  the  plaintiff  has  alleged  that  the  prisoner 
was  brought  to  the  bar  of  this  Court,  by  the  defendant,  by  virtue  of  a  writ  of  habeas 
corpus,  and,  at  the  request  of  the  plaintiff,  was,  by  the  same  Court,  re-committed  to 
prison,  for  certani  damages  recovered  against  him',  &c.,  as  by  the  commitment  more 
fully  and  at  large  appears.  This  Court  can  only  act  by  record.  The  plaintiff,  there- 
fore, having  stated  that  the  party  was  re-committed  by  the  Court,  as  appears  by  the 
commitment,  it  must  be  inferred  that  such  commitment  must  be  by  order  of  this  Court, 
which  of  necessity  must  be  a  record.  It  [107]  is  true  that,  in  the  case  of  It'iglcy  v. 
Jones,  it  was  holden  that  a  committitur  was  not  a  record,  but  the  ground  of  that 
decision  was  the  difference  in  the  practice  of  the  Courts  of  King's  Bench,  and  Common 
rieas,  for,  in  the  case  of  Tunur  v.  Eyles  (3  B.  &  P.  456),  the  latter  Court  decided, 
under  similar  circumstances,  that  evidence  of  a  commitment  by  a  judge  of  the  Court 
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of  King's  Bench  was  not  sufficient.  But  the  proceedings  by  original  are  free  from 
that  objection.  The  original  writ  always  remains  with  the  cnstos  brevium,  and  forms 
no  part  of  the  proceedings  ;  yet,  if  any  question  arises  upon  the  writ,  the  defendant 
must  plead  nul  tiel  record,  although  it  is  no  otherwise  a  record  than  by  being  tiled. 
These  dift'erent  authorities  establish  that  a  rule  of  Court  is  a  record,  but  the  prosecutor 
is  by  no  means  driven  to  contend  to  that  extent.  The  order  is  pleaded  as  a  rule  of 
Court,  and  is  entitled  to  all  the  authenticity  of  the  solemn  act  of  the  Court.  It  is 
laid  down  in  1  2  Mod.  229,  per  Holt,  Chief  Justice,  that  a  record  of  a  judgment  is 
defeasible  by  bond  or  deed.  Again,  in  Bro.  Recognizance,  pi.  11,  it  is  .said,  "a 
recognizance  may  be  acknowledged  upon  condition,  but  if  it  be  acknowledged  simply, 
and  after  they  will  have  condition,  this  cannot  be,  but  they  may  make  thereof  defe.iz- 
ance  by  writing,  and  this  ma\'  serve  as  well  as  a  condition  would  do,  quod  nota  ;  and 
it  is  so  in  use."  The  authority  referred  t«  in  support  of  this  position  is,  36  H.  6,  fol. 
6,  pi.  2,  per  Prisot.  "  If  a  recognizance  be  simple  here  before  us  ;  if  the  parties  will 
come  at  another  day,  and  will  make  a  condition,  the  Court  ought  not  to  receive  it, 
because  they  have  received  a  recognizance  simple  which  afterwards  cannot  be  made 
conditional,  because  it  is  a  judgment ;  and  when  we  have  given  a  simple  judgment, 
although  the  parties  should  pray  us  to  enter  it  conditional,  that  we  cannot  do,  because 
we  have  given  a  judgment  which  we  cannot  change.  And  so  it  is  of  a  recognizance, 
and  therefore  the  parties  in  such  a  case  [108]  ought  to  make  such  a  condition  by  way 
of  defeazance,  and  not  otherwise."  So  it  is  laid  down,  1  Roll.  Abr.  590,  Dcfeazance 
(D.) :  if  a  defeazance  of  a  statute  be  made,  and  after  another  defeazance  is  made,  the 
first  defeazance  is  made  void  thereby,  and  the  second  only  in  force,  as  in  a  will.  Again, 
a  new  defeazance  may  be  made  to  an  obligation  with  condition,  but  then  it  must  be 
by  writing;  agreed  "per  Cur.  Mo.  573,  pi.  789.  Hil.  41  Eliz.  in  case  of  Hoi  ford  v. 
Andreug.  From  these  authorities  it  may  be  collected,  that  it  would  have  been 
sufficient  had  the  parties  consented  by  deed  to  the  substitution  of  an  arbitrator;  and 
if  that  be  so,  the  substitution  must  be  of  equal  authority,  and  e([ually  binding  where 
the  Court  is  made  a  party  to  the  substitution,  and  the  consent  is  embodied  in  a  rule 
of  Court.  The  penal  part  of  the  recognizance  upon  which  the  scire  facias  is  founded, 
remains  the  same,  notwithstanding  the  alteration  of  the  defeazance  ;  but  it  is  true  that, 
by  the  substitution,  the  sureties  are  discharged  and  cannot  be  proceeded  against. 
After  the  distinct  revocation  of  his  authority,  no  award  can  now  be  made  by  the  first 
arbitrator,  and  therefore  the  parties  cannot  be  called  upon  to  perform  two  awards. 
But,  supposing  the  present  award  to  be  void,  still  the  defendant  is  liable  upon  the 
recognizance.  As  in  the  case  of  a  reference  at  Nisi  Prius,  wlierc  a  verdict  is  taken 
subject  to  an  award,  the  Court  will  permit  the  plaintiff  to  enter  up  judgment  upon 
that  verdict,  if  the  defendant  will  not  proceed  with  the  reference,  so  here  the  words 
"  if  any  "  do  not  mean  that  the  recognizance  shall  be  vacated  if  no  award  be  made, 
but  that  the  defendant  shall  pay  the  sum  awarded,  if  any  be  awarded  against  him,  and 
he  can  only  save  the  penalty  by  performing  the  other  alternative,  viz.  the  payment  of 
the  sum  awarded. 

Dampier,  in  reply.  The  argument,  with  respect  to  the  penalty,  proceeds  upon  an 
assumption  that  the  authority  of  the  orginal  arbitrator  has  been  legally  determined, 
but,  if  that  were  so,  all  argument  would  upon  that  point  be  [109]  ininecessary,  for  the 
defendant  would  be  liable  in  respect  of  the  award.  The  question,  therefore,  is  simply 
as  originally  propounded  : — has  the  condition  of  the  recognizance  been  legally  altered  1 
It  has  not,  because  the  rule  of  Court  is  not  a  record,  and,  if  it  be,  is  not  pleaded  as 
such.  Admitting  the  authorities  which  have  been  cited  to  establish  that  the  substitu- 
tion might  have  been  made  by  deed,  still  the  rule  of  Court  is  not  equivalent  to  a  deed, 
but  is  of  no  higher  authority  than  an  order  of  Nisi  Prius  in  a  matter  over  which 
that  Court  has  jurisdiction,  and  which  may  be  revoked  by  parol. 

Alexander,  L.  C.  B.  I  should  be  very  sorry  if  this  case  were  decisive  of  the  merits 
between  the  parties,  because  there  is  no  doubt  that  the  prosecutor  should  have  the 
benefit  of  the  award.  There  are  some  views  of  this  case  with  respect  to  which  I  feel 
a  little  difficulty,  but  I  collect  from  the  argument  that  it  is  necessarv  for  the  prosecutor 
to  establish  that  this  rule  of  Court  is  a  record,  and  that,  if  that  be  not  made  out,  the 
defendant  is  entitled  to  the  judgment  of  the  Court  upon  this  demurrer.  The  counsel 
for  the  prosecutor,  notwithstanding  his  elaborate  argument,  has  failed  to  satisfy  me 
of  that  point.  I  cannot  view  that  as  a  record  which  is  a  mere  order  of  the  Court,  and 
which   the  Court  is  in  the  constant  habit  of  re-moulding:  and  therefore,  I  am  of 
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opinion,  inasmuch   as  that  must  be  established  in  order  to  form  the  basis  of  the 
argument,  that  the  demurrer  must  be  allowed. 

Garrow,  B.,  was  of  the  same  opinion. 

HuLLOCK,  B.  In  concurring  in  the  judgment  which  has  been  delivered,  I  proceed 
upon  the  failui'c  of  the  positionNvhich  it  was  necessary  for  the  prosecutor  to  establish 
in  order  to  succeed  upon  this  demurrer.  This  is  a  scire  facias  upon  a  recognizance 
returned  and  tiled  as  of  re-[110]  cord  with  the  King's  Remembrancer,  and,  as  appears 
from  the  plea,  enrolled,  and  therefore  a  perfect  record  upon  every  principle  of  law. 
The  plea  sets  forth  the  condition— I  do  not  stop  to  consider  the  argument  upon  the 
effect  of  the  alternative  condition— and  then  alleges  that  the  arbitrator  has  not  ever 
awarded  any  sum  of  money  to  be  paid  by  the  defendant.  Suppose  that  the  arbitrator 
had  never  been  substituted,  and  that  the  gentleman  originally  appointed  had  made 
an  award  which  in  point  of  law  was  insufficient ;  the  language  of  the  plea  would,  in 
that  case,  have  been  the  same  as  in  the  present,  and  it  would  have  been  incumbent 
upon  the  prosecutor  to  have  shewn  that  the  award  was  valid.  It  is  equally  incumbent 
upon  him  to  shew  that  the  award  of  the  substituted  arbitrator  is  good,  or,  in  other 
words,  he  must  shew  that  he  had  an  authority  to  arbitrate  between  the  parties.  To 
this  plea  the  replication  states,  that  a  new  arbitrator  was  substituted  in  lieu  of  the 
former ;  and  the  non-performance  of  his  award  being  suggested  as  the  breach  of  the 
recognizance,  the  prosecutor  must  shew  that  that  award  was  made  in  conformity  with 
the  condition.  The  question,  therefore,  which  arises  is,  whether  the  non-performance  / 
of  the  award  of  the  latter  is  a  breach  of  the  condition  to  abide  by  the  award  of  the  former. 
Coupling  the  allegations  in  the  pleadings  together,  it  is  manifest  that  this  recognizance 
is  a  record,  and  has  been  enrolled  as  such  ;  although  there  are  authorities  to  shew  that 
it  would  be  sufficient  if  it  were  only  tiled  with  the  proper  officer,  and  not  enrolled. 
Now,  the  recognizance  in  question  appears  to  be  filed  with  the  King's  Remembrancer, 
who  is  the  proper  officer  to  have  the  custody  of  such  documents,  which  would  perhaps  ^ 
be  alone  sufficient ;  for,  in  the  case  of  Beal  v.  Langdaff  (2  Wils.  37  I ),  in  which  an  ^ 
application  was  made  to  take  an  affidavit  off  the  file  which  had  been  read,  the  Court 
said,  it  has  been  read,  and  is  now  filed  and  become  a  record  of  the  Court,  [111]  and 
cannot  be  taken  off  the  file.  It  is  not  necessary,  for  the  pui'pose  of  making  it  a  record, 
that  it  should  be  engrossed  on  parchment,  but  the  filing  of  it  would,  I  apprehend, 
be  sufficient  for  that  purpose.  That  is  manifest  from  the  case  of  Cooper  v.  Jones 
(2  M.  &  8.  202),  in  which  the  Court  of  King's  Bench  refused  to  compel  the  Marshal 
of  that  Court  to  affile  of  record  a  writ  of  habeas  corpus  cum  causa.  The  difference 
between  the  practice  of  the  Courts  of  King's  Bench  and  Common  Pleas  also  shews 
that  it  is  not  necessary  that  the  recognizance  should  be  spread  upon  parchment  to 
become  a  record.  In  Shuttle  v.  Wood  (1  Salk.  564),  Holt,  speaking  of  a  recognizance 
of  bail,  says,  in  the  Court  of  King's  Bench,  the  course  is  always  to  enter  them  as  taken 
in  Court,  though  taken  actually  by  a  Judge  in  his  chambers ;  and  in  this  Court  they 
are  not  taken  in  a  sum  certain,  as  in  the  Common  Pleas ;  neither  are  the}'  a  record 
till  entered  :  but,  in  the  Common  Pleas,  it  is  a  record  immediately  upon  the  first 
caption,  and  binds  the  lands  before  it  is  filed  at  Westminster,  and,' when  it  is  filed, 
then  it  is  a  record  in  Court,  and  a  scire  facias  or  debt  lies  upon  it,  either  in 
Middlesex,  where  filed,  or  in  London,  where  taken  ;  whereas,  on  a  recognizance  in 
this  Court  of  B.  R.,  the  action  or  scire  facias  must  always  be  brought  in  Middlesex. 
This  reasoning  is  not  at  all  impugned  by  the  decision  in  the  case  of  Glynn  v.  Thorpe ; 
for  that  question  turned  entirely  upon  the  language  of  the  plea,  and  the  Court  merely 
held  that,  inasmuch  as  it  was  not  pleaded  as  a  record,  a  conclusion  to  the  country 
was  good  in  the  replication.  The  question  there  was,  whether  a  recognizance  was  of 
necessity  a  record.  A  similar  question  arose  in  the  case  of  Bothmdy  v.  Lml  Fairfoj; 
(2  Vern.  750 ;  1  P.  Wms,  334),  upon  the  eff"ect  of  a  recognizance  wliich  had  not  been 
enrolled,  and  the  Court  decreed  that  it  would  have  the  eflfect  of  a  bond  merely.  But, 
in  that  [112]  case,  the  recognizance  was  not  enrolled  ;  whereas,  in  the  present,  it  is 
distmctly  alleged  upon  the  scire  facias,  that  the  recognizance  was  returned  and  filed 
as  a  record,  and  the  plea  shews  that  it  was  enrolled,  and  I  am  not  aware  that  it  ought 
to  be  filed  in  any  particular  place.  But  the  whole  ground  of  argument  is,  not  that 
the  recognizance  is  not  a  record,  but  that  the  rule  of  Court  is  also  a  record.  If  the 
recognizance  be  a  record,  how  can  it  be  avoided,  except  by  matter  of  record  ?  With 
respect  to  the  decision  of  Lord  Chief  Justice  Holt,  than  whom  few  more  able  lawyers 
ever  sat  in  Westmmster-Hall,  it  is  uncertain  under  what  circumstances,  and  as  applic- 
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able  to  what  state  of  facts,  that  dictum  was  delivered.  It  may  be  good  in  point  of 
law,  if  applicable  to  a  particular  state  of  facts.  As,  for  instance,  a  judgment  may  be 
defeated  by  an  instrument  which  estops  the  party  from  disputing  the  etl'ect  of  it ;  but, 
in  a  case  like  the  present,  the  Court  would  be  slow  to  decide  that  a  rule  of  Court  was 
a  revocation  of  this  instrument.  In  Gnig  v.  l'a!bol  (2  B.  &  C,  179),  the  Court  of 
Kinsj's  Bench  decided  that  where  a  bond  was  given  conditioned  for  the  performance 
of  an  award  within  a  limited  time,  the  time  might  be  enlarged  by  deed  ;  but  the 
ground  of  that  decision  was  (and  all  the  authorities  now  cited  were  referred  to)  that 
an  instrument  may  be  varied  by  one  of  as  high  a  nature.  To  bring  this  case  within 
that  authority,  it  must  be  shewn  that  a  rule  of  Court  is  of  as  high  a  nature  as  a  record. 
Now,  the  argument  for  the  prosecution  has  satisfied  me  that  a  record  is  of  such  high 
authority  that,  after  the  term  in  which  it  is  pronounced,  it  ciinnot  be  altered,  even  by 
the  Court  from  whence  it  proceeded  ;  but  it  is  well  known  that,  in  whatever  term 
a  rule  of  Court  is  made,  provided  any  difficulty  arises  from  the  form  of  the  rule,  the 
Court  are  in  the  daily  habit  of  interposing,  and  altering  or  setting  aside  that  rule. 
A  rule  of  Court  is  not  a  record,  but  only  a  remembrance.  Wynne  v.  [113]  H'l/nue.ia)^ 
If,  then,  the  recognizance  be  a  record,  and  the  rule  of  Court  be  not  a  record,  this  case 
falls  precisely  within  the  principle  of  that  of  Broun  v.  Guodman  (3  T.  R.  592,  n),  in 
which  a  bond  having  been  given  to  abide  by  an  award  to  be  made  with  n  a  limited 
time,  the  time  for  making  the  award  was  enlarged  by  consent  of  both  parties ;  and 
upon  demurrer  Lord  Kenyon  said,  the  question  is  not  whether  the  party  has  some 
remedy,  but  whether  his  "remedy  is  upon  the  bond  ;  to  determine  which,  the  Court 
must  look  to  the  bond  ;  and  there  it  appeared  that  the  defendant  had  bound  himself 
to  abide  by  an  award  under  a  penalty,  if  made  within  a  given  time  ;  but  that  can  never 
extend  the  penalty  to  an  award  m.ide  after  that  time  under  a  new  agreement.  The 
same  principle  is  laid  down  in  Little  v.  IloUaiul  (3  T.  K  590),  and  the  ctise  of  Enans 
V.  Thomson  (5  Eiist,  189;  1  Smith,  380),  which  at  first  sight  appears  to  militate 
against  this  proposition,  will,  upon  examination,  be  found  to  proceed  upon  the  same 
principle.  But  that  question  arose  upon  an  attachment,  and  may  therefore  he  laid  out 
of  consideration  in  this  case.  Upon  these  grounds,  I  am  of  opinion,  that  the  demurrer 
should  be  allowed,  the  recognizance  being  a  record,  and  the  rule  of  Court  an  instrument 
of  an  inferior  nature. 

Vaughan,  B.  Concurring  as  I  do  in  the  judgment  which  has  been  delivered,  it 
will  be  necessary  for  me  to  say  but  a  \  ery  few  words  upon  this  subject.  The  rule,  that 
instruments  cannot  he  altered  or  defeated  but  by  instruments  of  the  same  nature,  is 
well  established  and  is  peculiarly  applicable  to  a  case  like  the  present.  That  rule  was 
well  considered  in  the  case  of  Thompson  v.  Krown  (7  Taunt.  656),  in  which  the  Court 
of  Common  Pleas  decided  that  another  voyage  could  not  be  substituted  by  agreement 
in  lieu  of  that  defined  by  covenant,  without  rele;ising  the  party  from  his  covenant. 
The  only  question  therefore  is,  whether  a  rule  [114]  of  Court  is  a  record.  I  think 
that  it  is  not,  but  of  a  lower  denomination  than  a  record,  and  that  therefore  the  defen- 
dant is  released  from  his  obligation,  and  that  the  demurrer  should  Ijc  allowed. 

Judgment  for  the  defendant. 

The  Attorney-General  v.  Holbrook  and  AN0THER.(a)2  Revenue.  1829.— The 
forgiveness  of  a  bond  debt  by  will  is  a  legacy,  and  as  such  is  liable  to  the  payment 
of  legacv  duty. — But  where  a  specific  sum  is  bequeathed  or  a  specific  debt  forgiven, 
which  is  known  and  ascertained  at  the  time  of  the  tesUtor's  death,  legacy  duty  is 
not  payable  upon  the  interest  accruing  in  respect  of  such  debt  or  sum  of  money, 
between  the  time  of  such  death  and  the  period  when  the  executors  close  their 
accounts  —The  obligee  of  a  b'nd,  after  the  death  of  the  principal  therein,  but 
during  the  life  of  the  surety,  who  was  his  brother,  made  his  will,  containing  the 
following  directions  relative  to  the  bond  :— "  I  hereby  forgive  the  bond  debt, 
both  principal  and  interest,  due  to  me,  and  entered  into  by  J.  W.  and  my 
brother  J.  H.,  with  and  for  him,  for  the  said  J.  W.'s  paying  me  the  principal  sum 
of  40001.  and  interest,  at  41    per  cent.  &c.,  and  do  order  the  said  bond,  at  ray 

>  (a)  1  Wils.  42.     See  Leu-is  v.  Marland,  2  B.  &  Aid.  61. 

2  (a)  This  case  was  argued  in  the  year  1823.  The  editors  are  indebted  to  Mr.  Trevor, 
the  solicitor  of  the  Legacy  Office,  for  the  means  of  presenting  it  to  the  profession. 
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decease,  to  be  delivered  up  and  cancelled."  The  interest  upon  the  bond  was  paid 
up  to  the  death  of  the  testator,  whom  his  brother  survived  :  Held,  that  this  was 
a  legacy  whereon  legacy  duty  was  payable  by  J.  H.,  testator's  bi-other,  but  upon 
the  principal  sum  only,  and  not  in  respect  of  interest  accruing  subsequent  to  the 
testator's  death. 

[S.  C.  12  Price,  407.  See  Morris  v.  Livie,  1842,  1  Y.  &  C.  C.  C.  380.] 
This  was  an  information  filed  by  his  Majesty's  Attorney-General  against  the  defen- 
dants, to  recover  the  amount  of  ceVtain  legacy  duty  claimed  by  the  Crown  from  the 
said  defendants,  to  be  calculated  at  the  rate  of  101.  per  cent,  on  the  amount  of  the 
principal  and  interest  unpaid  on  the  bond  hereinafter  mentioned.  The  defendants 
pleaded  not  guilty  to  the  information,  on  which  issue  was  joined.  The  information 
was  tried  at  the  sittings  after  Hilary  Term,  1823,  when  a  verdict  was  taken  by  consent 
for  the  Grown,  subject  to  the  opinion  of  the  Court  upon  the  following  case  : 

One  Thomas  Holbrook,  on  or  about  the  31st  day  of  August,  in  the  year  of  our 
Lord  1810,  duly  made  and  published  his  last  will  and  testament  in  writing,  bearing  date 
the  day  and  year  aforesaid,  and  thereby,  amongst  other  things,  said  as  follows  : — "  And 
moreover,  I  hereby  forgive  the  bond  debt,  both  principal  and  interest,  due  to  me,  and 
entered  into  by  James  Willis,  and  my  brother,  [115]  James  Holbrook,  with  and  for 
him,  for  the  said  James  Willis's  paying  to  me  the  principal  sum  of  40001.  and  interest 
at  41.  per  cent.,  being  the  appraised  value  of  my  late  brewhouse,  buildings,  and  premises, 
thereon,  and  for  the  horses,  carts,  and  utensils,  and  stock  in  trade,  then  of  me  as  a 
brewer,  of  every  description,  and  do  order  the  said  bond,  at  my  decease,  to  be  delivered 
up  and  cancelled."  And  the  said  Thomas  Holbrook,  by  his  said  will,  appointed  his 
brothers  William  Holbrook,  and  the  said  James  Holbrook,  both  since  deceased,  and 
the  said  defendants,  e.xecutors  thereof:  and  on  the  23rd  August,  in  the  year  of  our 
Lord  1811,  died  without  revoking  or  altering  his  said  will  in  respect  of  the  said  bond- 
debt.  And  the  said  William  Holbrook  and  James  Holbrook,  both  now  deceased,  and 
the  said  defendants,  in  the  life-time  of  the  said  William  Holbrook  and  James  Holbrook 
now  deceased,  duly  proved  the  said  last  will  and  testament,  and  took  the  burthen  of 
the  execution  thereof.  And  the  said  bond  referred  to  in  the  said  last  will  and  testa- 
ment was  a  certain  bond  or  writing  obligatory,  bearing  date  the  28th  December,  1 787, 
whereby  the  said  James  Willis  and  James  Holbrook  now  deceased,  the  brother  of  the 
said  Thomas  Holbrook,  as  surety  for  the  said  James  Willis,  became  jointly  and  severally 
held  and  firmly  bound  to  the  said  Thomas  Holbrook  in  the  sum  of  80001.,  to  be  paid 
to  the  said  Thomas  Holbi'ook,  conditioned  for  the  payment  by  the  said  James  Willis 
and  James  Holbrook  now  deceased,  or  either  of  them,  their  or  either  of  their  executors 
or  administrators,  unto  the  said  Thomas  Holbrook,  his  executors,  administrators,  or 
assigns,  of  the  sum  of  40001.  of  lawful  money  of  Great  Britain,  on  the  1st  day  of 
January,  1 794,  with  interest  for  the  same  from  the  date  thereof,  after  the  rate  of  41. 
for  1001.  by  the  year.  And  interest  on  the  said  40001.  was  paid  by  the  said  James 
Willis  to  the  said  Thomas  Holbrook  in  his  life-time,  to  the  time  of  the  death  of  the 
said  James  V\'illis,  which  happened  in  [116]  the  year  1807,  and  from  that  time  by  his 
executors  to  the  1st  January,  1811;  and  the  principal  and  all  interest  since  due  remains 
unpaid.  And  the  said  defendants  retain  the  said  bond  in  their  possession  for  the 
person  entitled  thereto  under  the  said  will. 

The  question  for  the  opinion  of  the  Court  is,  whether  or  not  the  principal  sum, 
secured  by  the  said  bond,  be  liable  to  the  said  duty  on  legacies  ;  and  if  so,  whether  or 
not  the  interest  which  has  accrued  due  thereon  he  also  subject  to  the  duty,  and  for 
what  peiiod.  If  the  Court  shall  be  of  opinion  that,  under  the  circumstances  of 
the  case,  the  Crown  is  entitled  to  lecover,  the  verdict  shall  stand  for  such  sum  as 
the  Court  shall  think  is  payable  by  the  defendants  ;  if  otherwise,  a  verdict  shall  be 
entered  for  the  defendants. 

Shepberd,  for  the  Crown.  The  first  question  is,  whether  the  forgiveness  of  a  bond 
debt  is  such  a  legacy  as  is  chargeable  with  the  legacy  duty,  under  36  Geo.  3,  c.  52  ; 
which  question,  as  well  as  the  liability  of  the  defendants,  depends  upon  the  5th  and 
7th  sections  of  that  statute.  The  forgiveness  of  a  debt,  by  a  will  or  testamentary 
instrument,  has  always  been  held  to  be  a  legacy,  and,  as  such,  is  subject  to  all  the 
nicidents  and  obligations  which  arise  on  legacies.  It  cannot  be  pleaded  by  way  of 
release.  IFankfard  v.  JVankfard  (l  Salk.  303),  Rider  v.  Wager  {iY.  Wms.  330).  It 
could  not  be  paid  or  remitted,  if  there  were  not  enough  to  discharge  the  debts,  but 
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would  be  assets  for  that  purpose  ;  and,  although  it  is  a  testamentary  act,  which  may 
be  good  as  against  executors,  it  is  not  good  as  against  creditors.  Sibthorp  v.  Mimnri 
(3  Atk.  580).  In  Ashburner  v.  Macguire  (2  Bro.  C.  C.  108),  the  principal  of  a  bond 
debt,  bequeathed  to  the  testator's  sister,  was  held  to  be  a  specific  legacy ;  and,  as  the 
cases  [117]  befoi-e  cited  shew  that  the  forgiveness  of  a  debt  is  a  legacy,  it  follows,  of 
necessity,  that  the  foigiveness  of  a  bond  debt  to  the  obligor  thereof,  is  as  much  a 
legacy  as  if  it  had  been  left  to  a  third  peison.  The  second  point,  supposing  it  to  be 
established  that  this  is  a  legacy,  relates  to  the  question  whether,  in  consequence  of 
the  death  of  Willis,  the  legacy  has  not  lapsed.     Upon  this,  however,  it  is  contended, 

Uthat  the  legacy  is  either  to  Willis  alone,  and  survives  to  his  personal  representatives, 
or  it  is  at  once  given  to  those  substantially  interested  in  his  property  ;  or,  in  the  event 
of  its  not  being  a  legacy  of  that  nature,  that  it  did  not  lapse,  but  survived  to  the  joint 
obligor,  James  Holbrook.  The  cases  relative  to  lapsed  legacies  are  all  distinguishable 
from  the  present ;  but,  from  them,  as  well  as  others  to  the  contrary  eft'ect,  it  may  be 
collected  that,  if  it  can  be  seen  from  the  words  of  the  will,  or  from  facts  stated  in 
the  case,  that  the  testator  did  not  intend  the  legacy  to  lapse,  full  eflect  will  be  given 
to  the  will.  Sibley  v.  Cook  (3  Atk.  573) ;  BmUie  v.' Abhot  (.3  Bro  C.  (",  226) ;  Izon  v. 
Huthr  (2  Price,  34).  An  important  fact  here  is,  that  Willis  died  before  the  testator 
made  his  will ;  and,  therefore,  it  must  have  been  intended  that  the  legacy  should  not 
lapse,  or  rather  that  the  debt  should  be  discharged  to  his  representatives,  who  were 
absolutely  and  ultimately  liable  to  pay  it.  The  words  "  to  be  given  up  to  be  cancelled," 
seem  also  to  have  been  considered  by  Lord  Hardwicke,  in  Sibthorp  v.  Moxom,  as  of 
some  importance,  and  are  no  less  material  in  the  present  instance,  as  pointing  out  the 
parties  intended  to  be  benefited.  Yet,  supposing  the  legacy  not  to  operate  in  favour 
of  the  legal  representiitives  of  Willis,  still,  from  the  circumstance  of  the  testator's 
intention,  and  the  general  principle  that  a  legacy  given  to  two  jointly  survives  to  the 
survivor,  the  duty  is  payalile,  treating  James  Holl)rook  as  the  legatee.  Upon  the 
question  of  interest,  it  may  be  submitted,  that  the  duty  is  to  be  [118]  received  from 
the  legatee,  upon  the  amount  of  the  whole  sum  he  receives  in  consequence  of  the 
legacy.  In  The  Altoniey-Gtiieral  v.  Lord  George  Cuvenduh  (Wight.  82),  it  was  held, 
that  the  legacy  duty  is  payable  upon  the  aggregate  amount  of  the  residue  of  the 
testator's  property  at  the  time  of  the  executor's  delivering  into  the  Stamp-oHice  the 
note  of  what  he  intends  to  retain,  as  residuary  legatee  ;  and  it  was  there  decided,  that 
interest,  as  forming  part  of  the  residue,  is  liable  to  duty.  Upon  the  same  principle  ought 
all  the  beneficial  interest  received  by  a  legatee  to  be  made  liable  to  the  payment  of  duly  ; 
especially  since  the  duty,  and  the  interest  upon  it,  is  lost  to  the  crown  during  any 
delay  that  takes  place  in  the  administration  of  the  testator's  effects. 

Peake,  Serjeant,  contra.  Upon  the  authority  of  Sibthorp  v.  Momm,  it  might  be 
contended  that  this  was  a  mere  release  of  the  bond,  and  not  a  legacy  chargeable  with 
duty ;  but,  inasmuch  as  that  case  has  been  considerably  shaken  by  subsequent 
decisions,  and  particularly  by  that  of  Izon  v.  Butler,  the  argument  need  not  be  carried 
to  that  extent.  It  is  sufficient  to  distinguish  the  present  case  from  Sibthorp  v.  Moxom, 
and  others  upon  the  same  point  down  to  Izon  v.  Butler,  that,  in  all  those  cases,  the 
bequest  or  release  was  to  one  person,  whereas,  here  it  is  a  forgiveness  and  remission 
of  debt  in  general.  Conceding,  however,  that  this  is  to  be  taken  as  a  bequest,  still, 
according  to  the  rule,  that  where  there  is  a  bequest  to  two  or  more  persons  of  one  general 
sum,  undivided  by  the  testator,  it  will  not  lapse  but  to  go  the  survivor,  the  bequest 
in  this  instance  would  go  to  James  Holbrook.  This  is  clear  from  Buffar  v.  Brailford 
(2  Atk.  220),  and  a  variety  of  other  ca.ses,  as  well  as  from  the  fact,  that  at  the  time 
when  the  testator  made  his  will,  Willis,  the  principal  obligor  in  the  [119]  bond  was 
dead,  and,  therefore,  the  surety  alone  was  intended  to  be  benefited  ;  and  he  being 
a  brother,  if  any  duty  be  chargeable,  it  must  be  in  reference  to  that  relationship. 
Upon  the  main  question,  whether  any  duty  whatever  be  in  this  instance  payable,  it 
may  be  submitted  that  the  remission  of  a  bond  debt  in  this  manner  is  not  within  the 
words  of  the  statute.  The  statute  44  Geo  3,  c.  98,  applies  only  to  cases  where  a 
receipt  or  discharge  is  to  be  given  by  legatees  to  the  executors,  and  not  to  those 
where  the  act  to  be  done,  as  the  cancelling  of  a  bond,  or  delivering  it  up  to  be 
cancelled,  is  to  be  done  by  the  executor  himself.  In  this  respec,  the  45  Geo.  3,  c.  28, 
8.  4,  does  not  materially  differ  from  the  preceding  statute.  The  omission  of  the 
legislature  to  impose  a  duty  in  cases  of  this  nature,  may  be  well  conceived  to  have 
been  intentional  and  not  accidental      A  creditor  by  bond,  who  stands  nearly  related 
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to  the  oblio-or,  knowing  that  he  is  unable  to  discharge  the  debt  except  in  his  person, 
may  wish  to  release  him  altogether  from  his  obligation,  without  leaving  him  to  the 
mercy  of  executors.  The  payment  of  a  legacy  duty  by  such  a  legatee  may  be  equally 
impossible,  and,  therefore,  to'call  upon  him  to  make  such  payment,  in  the  same  manner 
as  if  a  sum  of  money  to  the  amount  of  the  debt  forgiven  had  passed  into  his  hands, 
would  be  attended  with  extreme  hardship.  The  duty  imposed  is  by  way  of  stamp 
on  the  receipt  and  discharge  to  be  given  by  the  legatee  to  the  executor  ;  and  the 
executor  is  liable  to  a  penalty  unless  he  take  such  a  receipt  or  discharge.  The  cases 
in  which  interest  has  been  charged  do  not  apply,  as  they  related  only  to  residue,  or 
where  the  party  himself  had  been  making  interest,  or  the  interest  had  become 
principal. 

Graham,  B.  I  feel  no  difficulty  with  respect  to  the  manner  in  which  this  will  is 
worded,  expressly  forgiving  this  bond  debt.  At  the  date  of  the  testator's  will,  these 
[120]  two  persons,  James  Holbrook  and  Willis,  had  given  a  bond  of  an  anterior  date, 
and  it  is  perfectly  clear  that  the  testator  must  have  known  that  Willis  at  that  time 
was  dead  ;  and  therefore  this  testator,  when  he  uses  the  expression,  "  I  forgive  the 
bond  debt  entered  into  by  Willis,  and  ray  brother,  James  Holbrook,"  meant  it  merely 
as  descriptive  of  the  nature  of  that  instrument,  by  which  the  parties  were  bound  ; 
he  recognizes,  therefore,  or  uses,  those  expressions  merely  as  descriptive  of  the  nature 
of  that  bond  which  he  wished  to  forgive  :  then,  if  he  forgives  that  bond,  he  could 
only  have  in  contemplation  the  person  in  whose  favour  this  would  operate,  namely, 
his  brother  James,  and  to  release  him  from  all  obligation  he  owed  in  the  shape  of 
the  bond  primarily,  though  he  was  only  a  security.  I  cannot  conceive  he  could  have 
any  other  object  in  view  than  his  brother  James  Holbrook,  where  he  says,  I  forgive 
that  bond,  he  at  that  time  being  a  person  that  unquestionably  was  bound  to  pay  this 
money  if  the  testator  had  called  upon  him.  It  is  said  this  is  not  within  the  purview 
of  this  act  of  Parliament,  because  it  is  not  a  legacy.  What  was  this  debt?  It  was 
so  much  money  in  the  hands  of  the  testator  which  they  weie  bound  to  pay  him  ;  it  is 
as  much  as  to  say,  I  give  you  the  amount  of  that  debt,  my  money,  in  the  hands  of 
you  the  persons  who  have  entered  into  that  obligation  to  me  ;  and  therefore  I  can 
form  no  doubt  at  all  that  the  remission  of  a  debt  that  is  due  to  the  testator,  is  to  all 
intents  and  purposes  a  bequest  of  so  much  money  to  the  party,  and  must  be  so  con- 
sidered ;  the  words  of  the  different  acts  of  Parliament  are  large  enough  to  comprehend 
the  case  of  the  forgiveness  of  a  debt.  If  that  be  really  the  case,  I  conceive  there  is 
no  further  question  in  the  cause.  If  this  was  the  remission  of  a  debt  due  from  James 
Holbrook,  he  derives  all  the  benefit  from  it,  and  I  cannot  conceive,  in  any  point  of 
view  that  the  representatives  could  be  called  upon,  on  the  present  occasion,  because,  if 
this  is  the  remission  of  a  debt  as  [121]  to  James  Holbiook,  he  could  never  bring  any 
action  for  any  injury  he  sustained,  against  the  representatives  of  Willis  ;  that  appears 
to  me  to  be  perfectly  clear,  and,  that  being  so,  I  do  not  see  that  by  any  means,  in 
any  view  of  the  case,  the  representatives  of  the  testator  could  be  affected.  If  James 
Holbrook  was  to  say,  "  as  to  you,  the  representatives  of  Willis,  there  is  no  remi.ssion 
of  the  debt,"  and  were  to  sue  them,  it  is  perfectly  clear  that  the  representatives  would 
find  relief  either  at  law  or  by  the  assistance  of  a  Coui't  of  Equity.  That  being  the 
case,  it  appears  to  me  that  there  is  no  person  who  could  be  afiected  by  a  perfect 
remission  of  this  debt,  but  the  person  himself  who  remained  bound  by  the  effect  of 
this  bond  ;  and  that  he,  being  cleared  of  a  debt  of  40001.,  received  so  far  a  benefit, 
by  being  released  from  an  obligation  to  that  extent.  Under  these  circumstances  it 
appears  to  me  to  be  extremely  clear,  that  he  is  chargeable  with  this  bequest  to  the 
extent  of  40001.,  and,  being  a  brother,  that  he  is  liable  only  to  the  lesser  duty.  As 
to  the  question  of  interest,  I  cannot  entertain  any  degree  of  doubt  about  it.  Nobody 
knows  what  the  extent  of  the  residuary  fund  is  till  the  debts  are  perfectly  clear  and 
satisfied,  and  then  whatever  that  is  composed  of,  forms  part  of  the  corpus  of  that 
legacy,  given  in  the  shape  of  a  residuary  bequest  ;  but  where  a  sum  is  secured  by  an 
instrument  which  renders  it  specific,  we  are  to  consider  it  at  the  time  of  the  death 
of  the  testator,  and  at  that  time  whatever  interest  was  due  comes  into  the  pocket  of 
the  legatee  :  but  it  appears  in  this  particular  instance,  that  all  arrears  of  interest  wero 
paid  Then  again,  m  the  case  of  a  simple  bond,  a  sum  of  money  is  appropriated  to 
the  legatee,  it  is  his  from  the  time  of  the  death  of  the  testator,  and  being  his  at  the 
time  of  the  death  of  the  testator,  if  it  has  produced  anv  interest  subsequent  to  that 
time,  It  IS  the  consequence  of   the  property  having  attached  to  him  at  the  time  of 
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the  death  of  the  testator,  and  does  not  form  any  part  liable  to  duty.  Under  these 
circumstances,  I  think  the  verdict  must  stand  [122]  for  the  crown  to  the  extent  of 
the  legacy  duty  payable  by  a  brother. 

G.Aiutow,  B.  This  case  comes  for  the  consideration  of  the  Court  upon  an  informa- 
tion filed  by  his  Majesty's  Attorney-General  against  Thomas  Holbrook  and  another, 
claiming  legacy  duty  upon  the  sura  of  40001.  given  to  a  person  of  the  name  of  James 
Willis.  The  benefit  was  given  in  the  shape  of  the  forgiveness  of  a  bond  entered  into 
by  Willis,  .lames  Holbrook  was  his  security.  Willis  died  in  the  life-time  of  the 
testator.  I  am  of  opinion  the  crown  is  entitled  to  recover.  The  testator  says  that 
he  forgives  the  bond-debt,  both  principal  and  interest,  amounting  to  40001.,  which 
had  been  secured  b_v  a  joint  mortgage ;  and  I  consider  the  case  upon  the  question, 
whether  this  is  a  legacy  or  not,  just  as  if  the  testator  had  done  this  sort  of  thing,  as 
if  he  had  said  I  give  to  my  brother  40001.  in  e.xcheciuer  bills,  which  are  sealed  up  at 
my  liankers,  they  shall  be  given  up  to  him  at  my  death  ;  then  he  says,  this  is  in  effect 
in  order  to  shew  my  affection  and  regard  to  my  brother,  and  to  benefit  him  to  the 
extent  of  40001.  ;  I  do  not  direct  it  shall  be  paid  to  him,  I  do  not  desire  it  to  he  paid 
to  him,  because  1  have  a  securitj'  from  him  to  that  amount,  and  I  desire  that  it  may 
be  done  in  this  way  that  the  bond  be  cancelled,  and  he  will  be  40001.  better  in  the 
world  than  he  would  if  that  bond  remained  uncancelled  and  unrevoked.  I  am  of 
opitn'on  that  this  is  a  legacy  to  the  brother  of  the  testator,  and  therefore  liable  to  the 
payment  of  duty  to  the  amount  which  is  charged  upon  persons  standing  in  that  near 
relation.  I  am  clearly  of  opinion,  there  is  no  pretence  to  charge  any  interest,  for  the 
interest  had  been  i)aid  up  to  the  time  of  the  death  of  the  testator ;  and  this  is  clearly 
distinguishable  from  the  case  alluded  to,  of  a  charge  upon  the  residue  of  the  estate  ; 
that  would  be  made  up,  part  of  it  at  the  time  of  the  death  of  the  testator,  and  a  much 
larger  part  of  debts  outstanding  ;  [123]  all  going  to  make  one  aggregate  fund  :  upon 
which  therefoie  it  was  perfectly  easy  and  competent  to  make  a  charge  at  the  rate 
of  the  legacy  duty.  What  interest  has  been  received,  has  resulted  from  the  testator's 
estate :  not  one  single  farthing  has  the  executor  himself  made.  It  is  a  legacy  of 
40001.  not  in  bank-notes,  or  in  Exchequer-bills,  in  the  way  I  put,  but  by  directing 
over  40001.  in  the  shape  of  a  bond,  which  might  be  enforced  to  its  full  extent.  1 
am  of  opinion,  the  Crown  is  entitled  to  a  verdict  for  the  amount  of  the  legacy  duty 
payable  by  a  person  standing  in  the  relation  of  a  brother. 

HrLi.ocK,  B.  Concurring,  as  I  do,  in  opinioTi  with  the  rest  of  the  Court,  it  will 
not  be  necessary  for  me  to  occupy  much  time;  but  the  case  has  resolved  itself  into 
three  questions  :  first,  whether  this  bequest  amounts  to  a  legacy  1  in  the  next  place, 
if  it  be  such  a  legacy  as  is  subject  to  any  duty,  then  the  question  will  be  as  to  what 
duty?  and  then  the  third  question  is,  whether  or  no  interest  is  due;  whether  it  can 
be  considered  as  due  upon  a  debt  released  at  the  time  of  the  death  of  the  testator'? 
As  to  the  first  question,  it  is  rightly  conceded  that  the  cases  were  brought  in  review 
before  the  Court,  in  Izon  v.  IJntler.  It  is  too  much  to  argue  for  a  moment,  with  any 
hope  of  success,  that  this  does  not  amount  to  a  legacy,  and  it  is  partly  so  conceded  ; 
that  is  the  case  brought  before  the  Court  at  that  time,  which  appears  to  have  gone  a 
great  way  ;  but  it  cannot  now  be  argued,  that  it  is  not  a  legacy.  Then,  assuming  it 
to  be  a  legacy  to  the  survivors  of  the  principal  in  the  bond,  it  is  totally  immaterial 
whether  Willis  died  before  the  making  of  the  will  or  not ;  but,  in  fact,  he  was  dead  ; 
therefore,  the  devise  operated  for  the  benefit  of  the  survivors.  Then,  assuming  it  to 
be  a  legacy  to  him,  it  is  said  by  the  4th  section  of  the  45th  of  the  late  King,  c.  28,  the 
object  of  which  w;is  to  ascertain  what  legacies  were  subject  to  the  receipt  duty — what 
legacies  were  bound  to  pay  any  sum  to  the  executor  in  the  shape  of  a  receipt-[124]-starap 
— it  is  said,  although  the  fourth  clause  comprehends  the  case  in  question,  it  does  not 
comprehend  a  legacy  liable  to  the  receipt -duty.  Now,  the  first  point  will  be  to  ascertain, 
whether  it  falls  within  the  words  of  that  clause,  which  enacts  "  That  every  gift,"  there 
is  no  question  this  is  a  gift,  "  by  any  will  or  testamentary  instrument,  of  any  person 
dying  after  the  passing  of  this  act,  which,  by  virtue  of  any  such  will,  or  testamentary 
instrument,  shall  have  effect  or  be  satisfied  out  of  the  personal  estate  of  such  person 
so  dying,"  about  which  there  can  be  no  question  — this  debt  is  to  ha\e  effect,  or  be 
satisfied  out  of  the  personal  estate  of  such  per.son  .so  dying, — this  debt  was  part  of 
the  personal  estate,  and  would  have  been  assets,  "  or  out  of  any  personal  estate  which 
such  per.son  shall  have  power  to  dispose  of,  as  he  or  she  shall  think  fit,  or  which  shall 
have  been  charged  upon  " — and  then  it  goes  on  comprehending  the  charges  upon  real 
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estates,  "  which  such  person  may  have  the  power  to  dispose  of,  whether  the  same  shall 
be  given  by  way  of  annuity,  or  in  any  other  form,  shall  be  deemed  and  taken  to  be  a 
legacy  within  the  true  intent  and  meaning  of  this  act."  Now,  it  appears  to  me,  this 
must  be  construed,  as  the  Court  are  disposed  to  construe  it,  to  be  a  legacy,  and  that 
it  is  a  legacy  which  acquires  its  force  and  effect  under  this  will.  If  it  be  so,  then  it 
falls  within  the  former  part  of  the  clause,  and  becomes  a  legacy,  and  subject  to  the 
duty.  The  question  is,  whether  it  be  or  be  not  a  legacy  within  this  act :  it  appears 
to  me,  that  it  is  ;  and  that,  therefore,  it  is  liable  to  the  duty — that  is,  the  duty  imposed 
upon  the  legatee  ;  then,  with  respect  to  the  hardship  which,  it  is  said,  will  result  from 
that  construction,  I  do  not  know  that  the  Court  are  called  upon  to  avoid  any  hardship 
when  thev  are  to  put  a  construction  upon  an  Act  of  Parliament  ;  but  the  hardship  is 
merely  ideal.  If  this  testator  meant  to  give  him  this  money,  he  might  have  done  as 
others  have  done  ;  he  might  have  abandoned  the  bond  in  his  life-time,  and  put  an  end 
to  all  [125]  this  question  ;  but  it  is  not  to  be  considered  as  a  very  great  hardship  that 
is  imposed  upon  this  party,  which  subjects  him  to  the  duty  of  2i  per  cent.,  instead  of 
the  payment  of  the  principal  of  the  full  debt.  That  is  the  advantage  he  derives ; 
though  I  am  not  prepai'cd  to  saj%  that  an  action  might  not  have  been  maintained  by 
James  Holbrook  against  the  other  party,  stating,  however,  distinctly,  that  it  is  not 
necessary  for  the  Court  to  decide  that.  The  question  is  not  as  to  the  debt  due  from 
the  executor  of  that  person,  but  of  the  surety  in  the  bond,  who  pavs  a  sum  of  money, 
the  necessity  for  the  payment  of  which  is  imposed  by  the  suretyship  in  that  bond. 
I  have  always  understood  that  the  very  consequence  resulting  from  that  situation,  is 
a  daraniKeation  for  which  he  may  recover  over ;  but  the  only  question  here  is,  whether 
it  is  not  liable  to  the  legacy  duty ;  and  as  this  must  be  a  legacy  to  the  brother,  the 
duty  must  be  payable  by  him  in  the  character  of  a  brother.  Then,  with  respect  to 
the  interest,  the  argument  is  founded  upon  a  misapprehension  of  the  state  of  things 
here ;  because,  although  intei'est,  which  very  often  does  compose  the  residue  of  the 
estate,  and  is  therefore  assets,  is  liable  to  the  payment  of  the  duty,  that  is  interest 
paid  in  consequence  of  the  outstanding  debts  due  to  the  testator :  for  instance, 
supposing  this  person,  the  legatee  of  the  bond,  had  been  liable  to  pay  the  whole,  he 
would  also  pay  the  interest  upon  it,  and  that  would  have  composed  a  part  of  the  assets 
of  the  testator's  property,  part  of  the  I'esidue,  and  would  be  liable  to  the  payment  of 
a  proportion  of  the  duty  as  to  the  residue :  but  here,  the  moment  the  testator  died 
(if  this  be  a  good  bequest),  the  debt  became  eo  instanti  at  an  end — there  is  an  end  of 
the  debt,  and  there  is  about  half  a  year's  interest  paid  up  to  the  1st  January  prior  to 
the  death  of  the  testator,  the  testator  dying  in  the  August  following ;  theiefore,  the 
amount  upon  which  the  legacy  duty  is  to  be  paid,  would  be  the  amount  of  the  bond, 
and  such  as  would  [126]  constitute  a  debt  at  the  time  of  the  testator's  death  ;  and  1 
am  of  opinion  that  the  duty  to  be  paid  ought  to  be  according  to  the  duty  imposed 
upon  a  brother. 

L\  THE  Exchequer  Chamber.    Coram  Lord  Tenterden,  C.  J.,  and  Best,  C.  J. 

(In  Error  from  the  Court  of  Exchequer.) 

The  King  v.  Winstanley.  1829.— Quaere,  whether  a  sale  by  auction  by  the 
assignees  of  the  absolute  interest,  in  fee  of  an  estate  of  the  bankrupt  in  mort- 
gage, is  or  is  not  liable  to  the  auction  duty. 

[Affirmed  in  House  of  Lords,  1  C.  &  J.  434.] 

This  was  a  scire  facias  upon  an  auctioneer's  bond,  conditioned  to  render  an  exact 
account  of  the  money  bid  at  each  sale  by  auction,  and  of  the  lots  sold,  and  to  pay  the 
auction-duty  in  respect  thereof,  according  to  the  true  intent  and  meaning  of  the  acts 
of  Parliament  in  that  behalf.  The  question  raised  by  the  pleadings  was,  whether  a 
sale  by  auction  by  assignees  of  a  bankrupt  of  the  absolute  interest  in  fee,  of  an  estate 
belonging  to  the  bankrupt  in  mortgage,  is  or  is  not  subject  to  auction-duty.  On  a 
former  argument,  the  Court  of  Exchequer  had  decided  that  a  sale  so  circumstanced 
was  not  liable  to  the  duty  (2  Y.  &  J.  124),  upon  which  a  writ  of  error  was  brought, 
and  the  case  was  now  argued  by — 

The  Solicitor-General  for  the  Crown,  who,  in  addition  to  the  arguments  urged  upon 
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the  former  occasion,  contended  that  the  question  depended,  not  upon  the  construction 
of  the  late  bankrupt  act,  6  Geo.  4,  c.  16,  s.  98,  but  upon  that  of  the  statute  19  Geo.  3, 
c.  56,  s.  15,  the  former  [127]  act  containing  no  repealing  words,  but  being  in  effect 
the  same  as  the  latter,  with  the  omission  onlj'  of  the  order  of  the  assignees,  which 
omission  was  immaterial,  as  no  sale  could  take  place  except  by  their  order.  He 
insisted  that  the  latter  act  of  Parliament,  although  its  primary  object  was  for  the 
benefit  of  creditors,  applied  to  sales  in  invitum  merely  ;  the  first  br.mch  applying  to 
a  sale  under  an  execution,  and  the  second  to  a  sale  by  order  of  assignees,  in  neither 
of  which  the  proprietor  of  the  estate  had  any  participation  ;  and,  therefore,  that  the 
exception  was  inapplicable  to  a  sale  of  the  interest  of  the  mortgagee,  which  could  only 
be  with  his  concurrence.  He  further  submitted  that  the  inapplicability  of  the  excep- 
tion to  the  present  case  was  manifested  by  the  sixteenth  section,  which,  in  the  case  of 
sales  of  bankrupts'  property,  required  certain  things  to  be  done  by  the  assignees,  which 
could  not  be  where  the  interest  of  third  parties  was  disposed  of.  And  he  relied  upon 
the  authorities  of  Coare  v.  Creed  (2  Esp.  699),  and  Rex  v.  Ahbutt  (3  Price,  178),  as  decisive 
of  the  question. 

Patterson,  contrk,  recapitulated  the  argument  upon  which  he  relied  in  the  Court 
below. 

The  learned  Chief  Justices  difiered  in  opinion  ;  and,  in  consequence,  upon  the 
advice  of  Lord  Tenterden,  the  Lord  Chancellor  affirmed  the  judgment  of  the  Court 
of  Exchequer,  in  order  that  the  question  might  ultimately  be  disposed  of  by  the  highest 
tribunal  of  the  country. 

Judgment  affirmed. (c) 

(c)  A  writ  of  error  is  now  pending  in  the  House  of  Lords. 

Upon  the  cases  of  Coare  v.  Creed,  and  Hex  v.  Ahbotl,  the  following  observations  are 
made  by  a  very  learned  author :  "  By  an  order  of  Lord  Kosslyn,  Bro.  C.  C.  (at  the 
end)  it  is  directed  that,  upon  application  by  mortgagee  of  a  bankrupt's  estate,  the 
mortgaged  estate  [128]  shall  be  sold  before  the  commissioners,  or  by  public  auction, 
if  they  shall  think  fit.  And  it  has  been  decided  (Coare  v.  Creed,  2  Esp.  699),  that  a 
sale  of  a  mortgaged  estate  by  auction  under  this  order,  is  liable  to  the  auction-duty, 
and  is  not  within  the  exception,  in  the  acts,  of  sales  of  bankrupts'  estates  by  oider  of 
the  assignees.  The  decision  was  made  at  Nisi  Prius,  and  perhaps  cannot  be  supported. 
The  legislature  intended  that  the  creditors  of  bankrupts  should  have  the  advantage  of 
selling  the  estates  by  auction  without  being  charged  with  auction-duty.  Now,  this 
intention  is,  in  the  case  under  consideration,  clearly  subverted  by  the  decision  in 
Coare  v.  Creed.  The  argument  was,  that  the  sale  was  by  the  mortgagee,  and  so  not 
part  of  the  bankrupt's  estate.  But,  if  the  money  produced  by  the  sale  of  the  pledge 
is  insufficient  to  cover  the  mortgagee's  debt,  he,  of  course,  resorts  to  the  general  effect 
for  a  dividend  on  the  residue.  If  the  pledge  produce  more,  the  surplus  sinks  into  the 
general  fund  ;  so  that,  iissuming,  iis  the  legislature  clearly  did,  that  the  auction-duty 
is  in  substance  a  charge  on  the  land,  it  in  this  case  takes  so  much  from  the  bankrupt's 
property,  distributable  for  the  benefit  of  his  creditors.  It  was  considered  to  be  clear, 
however,  that,  where  the  estate  was  sold  by  order  of  the  assignees,  with  the  consent 
of  the  mortgagee,  no  duty  would  be  payable.  But  it  has  been  decided,  that  a  sale 
by  assignees  of  an  estate  in  fee,  which  was  in  mortgage  for  a  term  of  years,  was  liable 
to  the  auction-duty,  because  the  assignees  sold  the  whole  estate,  and  they  had  only 
the  equity  of  redemption  [Rex  v.  Abbott,  3  Price,  178).  But  the  act  of  Parliament 
draws  no  such  distinction.  Most  bankrupts'  estates  are  in  mortgage  ;  and  the  excep- 
tion would  indeed  be  illusory  if  it  only  extended  to  estates  upon  which  there  was  no 
incumbrance.  The  simple  question,  however,  is  whether  such  a  sale  is  not  a  bona 
fide  sale  by  the  assignees  ?  It  seems,  indeed,  to  have  been  considered  that  the  mort- 
gagee had  the  property,  and  the  bankrupt  had  only  the  equity  of  redemption.  But 
even  at  law,  the  bankrupt  had  a  fee  simple  in  reversion  expectant  upon  the  term  of 
years  in  the  mortgage,  and  in  equity,  he  was  owner  of  the  fee,  in  possession,  subject 
to  the  debt.  The  case  of  The  King  v.  Abbott  went  far  beyond  the  case  of  Coare  v.  Creed. 
To  avoid  the  effect  of  these  decisions,  assignees  must  in  future  sell  the  estate  subject 
to  the  mortgage.  The  purchaser,  must,  of  course,  pay  off  the  mortgage  out  of  the 
purchase  money ;  and  therefore,  by  the  insertion  of  a  few  words  in  the  particulars, 
the  creditors  may  obtain  the  relief  which  the  legislature  intended  to  grant  them. 
The  words  of  the  late  act  (6  Geo.  4,  c.  16,  s.  98)  are,  that  "all  sales  of  any  real  or 
Ex.  Div.  IV.— 36 
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[129]     (In  Error  from  the  Court  of  King's  Bench.) 

Williams  v.  Protheroe.  Exch.  Chamber.  1829. — By  articles  of  agreement 
between  the  vendor  and  purchaser  of  an  estate,  it  was  agreed  that  the  purchaser, 
bearintr  the  expense  of  certain  suits  commenced  by  the  vendor  against  an 
occupier  for  bye-gone  rent,  should  have  the  rent  so  to  be  recovered,  and  also  any 
sum  that  could  be  recovered  for  dilapidations,  and  that  the  purchaser,  at  his 
expense,  might  use  the  name  of  the  vendor  in  any  action  he  might  think  fit  to 
commence  against  the  occupier,  for  arrears  of  rent,  or  dilapidations  : — Held,  that 
the  agreement  was  not  void,  as  amounting  to  champerty. 

rS  C  5  Bing.  309  ;  2  Moo.  &  P.  779.     Applied,  Dawson  v.  Great  Northern  and  City 
Bailway,  [1905]  I  K.B.  27].] 

The  first  count  of  the  declaration  stated  that,  whereas,  on  the  14th  day  of 
December,  in  the  year  1823,  at  Chepstow,  in  the  county  of  Monmouth,  by  a  certain 
agreement,  then  and  there  made,  between  the  said  plaintiff  in  error,  of  the  one  part, 
and  the  said  defendant  in  error  of  the  other  part,  the  date  whereof  was  the  day  and 
year  aforesaid,  the  said  plaintiff  in  error,  for  himself,  his  heirs,  executors,  and 
administrators,  in  consideration  of  the  sum  of  13001.,  to  be  paid  to  him  or  them  on 
the  2nd  day  of  February  then  next  ensuing  the  day  thereof,  by  the  said  defendant  in 
error,  did  thereby  agree  with  the  said  defendant  in  error,  his  heirs  and  assigns,  to  sell 
and  convey  to  him  the  said  defendant  in  error,  his  heirs  and  assigns,  for  ever,  on  the 
said  2nd  day  of  February  then  next,  a  certain  freehold  messuage,  or  dwelling-house, 
and  certain  customary  messuages,  lands,  &c.,  in  the  said  agreement  particularl}' 
mentioned  and  described,  and  the  said  defendant  in  error,  for  himself,  his  heirs, 
executors,  and  administrators,  did  thereby  agree  with  the  said  plaintiff  in  error,  his 
heirs,  executors,  and  administrators,  to  purchase  the  said  freehold  and  customary 
messuages,  lands,  and  hereditaments,  thereinbefore  mentioned  and  described,  and  to 
pay  the  said  plaintiff  in  error,  his  executors  and  administrators,  for  the  same,  the  sum 
of  13001.,  on  the  said  2nd  day  of  February  then  next,  on  having  the  same  conveyed 
and  surrendered  to  him  the  said  defendant  in  error,  his  heirs  and  assigns,  by  the  said 
plaintiff  in  error,  or  his  heirs  ;  and  further,  that  the  .said  defendant  in  error  should 
bear  all  the  expense,  costs,  and  chai'ges,  of  the  conveyance  and  surrender  to  him  of  the 
said  freehold  and  customary  hereditaments  and  premises,  and  of  any  fines,  recoveries, 
or  other  assurances,  necessary  to  convey  and  [130]  surrender  the  same  respectively  ; 
and,  further,  that  the  said  plaintiff  in  error,  his  heirs,  executors,  and  administiators, 
should  receive  the  rents,  and  pay  all  out-goings  in  respect  of  the  .said  freehold  heredita- 
ments, up  to  the  said  2nd  day  of  February  then  next ;  and  after  reciting  that  proceed- 
ings, both  at  law  and  in  equity,  were  then  pending,  between  the  said  plaintiff  in  error 
and  Sir  Henry  Prothei'oe,  in  which  pi-oceedings  at  law  the  said  plaintiff'  in  error  was 
plaintiff,  and  sought  to  recover  from  the  said  Sir  H.  P.  six  years'  rent,  at  801.  per 
annum,  due  the  2nd  day  of  February  then  last,  for  and  in  respect  of  the  said  customary 
hereditaments  and  premises,  under  and  by  virtue  of  a  certain  agreement  made  between 
the  said  plaintiff  in  error,  and  the  said  Sir  H.  P.,  it  was,  by  the  said  agreement, 
further  agreed  and  declared,  by  and  between  the  said  parties 'thereto,  that  the  said 
defendant  in  error,  his  heirs,  executors,  and  administrators,  should  have  and  receive 
the  said  arrears  of  rent  so  claimed  to  be  due  from  the  said  Sir  H.  P.,  for  his  and  their 
own  use  and  benefit,  and  also  the  said  rent  due  from  the  said  Sir  H  P.,  or  to  become 
due  for  the  current  year  ending  on  the  2nd  day  of  February  then  next,  and  also  that 
the  said  defendant  in  error,  his  heirs,  executors,  and  administrators,  should  have,  and 
be  entitled  to,  all  sums  of  money  that  could  be  recovered  from  the  said  Sir  H.  P.,  for 
and  in  respect  of  dilapidations  and  wants  of  repair  of  and  in  the  said  customary 
hereditaments  and  premises ;  and,  further,  that  the  said  defendant  in  error,  his  heirs, 
executors,  and  administrators,  should  be  at  full  liberty  to  use  the  name  or  names  of 
the  said  plaintiff  m  error,  his  heirs,  executors,  and  administrators,  in  the  proceedings 
at  law  and  in  equity,  then  pending  between  the  said  plaintiff  in  error  and  the  .said 

personal  estate  of  any  bankrupt  or  bankrupts  shall  not  be  liable  to  any  auction-duty  " 
vvhich  may  probably  remove  all  difficulty  upon  this  subject."  Sugdeii's  Law  of  Vend. 
&  Purch.  pp.  14,  15. 


3Y.  &J.131.  WILLIAMS    r.  PROTHEROE  1123 

Sir  H.  P.,  and  also  in  any  other  action  or  actions,  suit  or  suits,  which  he  the  said 
defendant  in  error,  his  heirs,  executors,  and  administrators,  should  think  proper  to 
commence  and  prosecute  against  the  said  Sir  H.  P.,  for  [131]  the  recovery  of  the  said 
arrears  of  rent,  or  of  the  current  year's  rent,  or  for  dilapidations,  or  wants  of  repair, 
of  an<l  in  the  said  customary  hereditaments  and  premises  ;  and  further,  that  the  said 
defendant  in  error  should  bear,  pay,  and  discharge,  the  costs  of  the  s;iid  plaintift'  in 
error,  in  the  proceedings  then  pending,  and  indemnify  him  the  said  plaintifi'  in  error, 
his  heirs,  executors,  and  administrators,  of,  from,  and  against  all  costs  and  charges  of 
any  future  proceedings  that  might  be  had  by  the  said  defendant  in  error,  in  the  name 
of  the  said  plaintift'  in  error,  his  heirs,  executors,  and  administratois  against  the  said 
Sir  H.  P.  as  by  the  said  agreement,  reference  being  thereunto  had,  fully  appears ;  and 
the  s;»id  agreement  being  made  as  aforesaid,  afterwards,  to  wit,  on  &c.,  at  &c.,  it  was, 
at  the  special  instance  and  request  of  the  said  plaintiff"  in  error,  agreed  by  and  between 
the  said  parties,  that  the  price  or  money  to  be  paid  by  the  said  defendant  in  error  to 
the  said  plaintiff"  in  error,  for  the  said  freehold  estate  and  tenement,  in  the  said  articles 
of  agreement  first  mentioned,  should  be  a  certain  sum  of  money,  to  wit,  the  sum  of 
5001.,  part  of  the  said  sum  of  13001.,  and  that  the  price  or  sum  to  be  paid  by  the  said 
defendant  in  error  to  the  said  plaintiff"  in  error,  for  the  said  customary  tenements  and 
premises  in  the  said  agreement  also  mentioned,  should  be  the  residue  of  the  said  sum 
of  13001.,  to  wit,  the  sum  of  8001.,  subject  to  the  t-erms  in  the  said  agreement  specified  ; 
the  declaration  then  contained  mutual  promises,  and  averred  that  although  the  said 
plaintiff"  in  error,  in  piirt  performance  of  the  said  agreement,  and  of  his  said  promise 
and  undertaking,  did  afterwards,  to  wit,  on  &c.,  at  &c.,  sell  and  convey  the  said 
freehold  tenements  and  premises  in  the  said  agreement  first  mentioned  to  the  said 
defendant  in  error,  and  his  heirs  and  assigns,  at  and  for  the  said  sum  of  5001.,  and  the 
said  defendant  in  error  then  and  there  paid  the  .said  sum  of  5001.  to  the  said  plaintiff" 
in  error,  upon  the  teims  afore.said,  and  although  [132]  the  said  defendant  in  error 
was  afterwards,  to  wit,  on  &c.,  and  from  thence  hitherto,  ready  and  willing  to  accept, 
receive,  and  take  of  and  from  the  .^aid  plaintiff"  in  error,  a  surrender  to  him  the  said 
defendant  in  error,  of  the  said  customary  tenements  and  premises  in  the  said  agree- 
ment mentioned,  at  and  for  the  said  sum  of  8001.,  upon  the  terms  aforesaid,  and  to 
bear  all  the  expenses,  costs,  and  charges  of  such  surrender,  and  all  necessary  assurances 
in  that  behalf,  and  to  pay  the  said  sum  of  8001.,  and  complete  the  said  purchase  on 
his  part  and  behalf  in  all  respects  upon  the  terms  aforesaid,  to  wit,  at  (fee,  and  although 
the  said  defendant  in  error  afterwards,  to  wit,  on  &c.,  and  oftentime  afterwards, 
offered  to  the  said  plaintiff  in  error,  to  complete  the  said  purchase  of  the  said  customary 
tenements  and  premises,  with  the  appurtenances,  upon  the  terms  aforesaid,  and 
requested  the  said  plaintiff  in  error  to  sell  and  surrender  to  him  the  said  defendant 
in  error,  the  said  customary  tenements  and  premises  upon  the  terms  aforesaid,  to  wit, 
at  &c.,  yet  the  said  plaintiff  in  error  not  regarding  the  said  agreement  nor  his  said 
promise  and  undertaking,  but  contriving  &c.,  did  not,  nor  would,  on  the  said  2nd  day 
of  Februaiy,  in  the  year  last  aforesaid,  or  at  any  other  time,  surrender  or  convey  to 
the  said  defendant  in  error  the  said  customary  tenements  and  premises  in  the  said 
agreement  in  that  behalf  mentioned,  or  any  part  thereof,  upon  the  terms  aforesaid, 
but  the  said  plaintiff  in  error  wrongfully  neglected  and  refused  ever  to  surrender  the 
said  customary  tenements  and  premises  to  the  said  defendant  in  error,  according  to 
the  said  agreement,  and  wrongfully  discharged  the  said  defendant  in  error  from  any 
further  performance  by  him  of  the  said  agreement  on  his  part,  contrary  to  the  agree- 
ment and  the  said  promise  and  undertaking  of  the  said  plaintiff  in  error,  to  wit,  at  &c., 
to  the  special  damage  (stating  it)  of  the  said  defendant  in  error. 

The  declaration  contained  several  other  counts,  upon  [133]  the  whole  of  which  a 
general  verdict  was  taken,  and  final  judgment  was  entered  up,  by  the  defendant  in 
error,  the  plaintiff  below. 

A  writ  of  error  was  afterwards  brought,  and  the  case  was  now  argued,  by 

Curwood,  for  the  plaintiff  in  error. 

The  verdict  being  general,  and  the  damages  entire,  the  judgment  of  the  Court 
below  cannot  be  sustained,  if  either  of  the  counts  of  this  declaration  is  bad.  Holt  v. 
Scholejield  (6  T.  R  691).  Now,  the  first  count  discloses  an  illegal  agreement  and 
a  clear  case  of  champerty.  By  the  agreement  stated  in  that  count,  the  vendee  not 
only  acquires  a  right  to  prosecute  existing  actions,  but  also  to  institute  a  suit  for 
dilapidations,  in  the  name  of  the  vendor.     If  the  ancient  law  of  champerty  were  not 
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now  relaxed,  there  could  be  no  question  as  to  the  illegality  of  such  an  agreement ;  but 
although  that  law  has  been  relaxed  in  modern  times,  yet  there  is  no  case  in  which 
a  party  has  been  allowed  to  purchase  even  a  right  to  continue  an  action,  much  less  to 
institute  an  original  suit.  According  to  the  ancient  rule  of  law,  no  chose  in  action 
is  assignable.  That  rule  has,  however,  been  relaxed,  in  favour  of  bonds  ;  for  if  A.  be 
bound  to  B.  in  201 ,  B.  may  give  and  deliver  this  obligation  to  a  stranger,  and  the 
stranger  may  justify  the  detaining  of  the  obligation  by  this  gift  against  the  obligee  ; 
for  though  "the  debt  cannot  be  granted  over,  yet  the  parchment  may.  2  Roll.  Abr. 
Graunts,  (G.),  pi.  25.  And  so  may  the  wax  to  another,  who  may  cancel  and  use  the 
same  at  his  pleasure.  Co.  Litt.  232  b.  Such  an  assignment  confers  upon  the  donee 
a  remedy  in  equity  upon  the  obligation,  and  at  law  he  may  sue  in  the  name  of  the 
obligee,  but  not  in  his  own  name  ;  for,  even  in  this  case,  the  Courts  retain  the 
shadow,  although  the  substance  of  the  rule  is  dispensed  with.  A  like  exception  is 
founded  upon  the  [134]  mercantile  law,  by  which  commercial  instruments  are  assign- 
able. But  with  these  exceptions,  and  such  as  are  founded  upon  statutes,  the  old 
maxim  of  law  remains,  that  no  right  of  action  can  be  transferred.  Some  of  the  older 
eases  upon  the  subject  of  maintenance  are  absurd  and  inapplicable  to  the  now  existing 
state  of  society,  as,  for  instance,  it  is  said,  that  a  man  may  advise  what  counsel  shall 
be  consulted,  and  may  go  with  the  party  to  consult  him,  but  if  he  speak  to  him,  or 
give  advice,  he  shall  be  guilty  of  maintenance.  Such  a  proposition  could  not  now  be 
contended  for,  lut  the  Court  must  apply  the  ancient  principles  of  the  law  to  the 
exigency  of  modern  times,  and  this  ancient  principle  is,  that  no  man  shall  purchase 
litigation.  The  statute  of  West.  1  (3  Ed.  1),  c.  25,  against  champerty,  enacts  that 
no  officer  of  the  king  by  himself,  nor  by  other,  shall  maintain  pleas,  suits,  or  matters 
depending  in  the  King's  Courts,  for  land,  tenements,  or  other  things,  for  to  have  part 
thereof,  or  other  profit,  by  covenant  made  ;  and  he  that  so  doth  shall  be  punished  at 
the  king's  pleasure.  According  to  the  commentary  of  Lord  Coke  (2  Inst.  208),  (by 
the  words  "depending  in  the  King's  Courts")  it  is  declared,  that  regularly  champerty 
is  pendente  placito,  and  that  within  the  words  of  the  statute,  "or  other  things,"  are 
included  leases  for  years,  and  othei'  goods  and  chattels,  debts  and  duties.  Now  this 
agreement  is,  that  the  vendee  shall  have  the  bye-gone  rents,  which,  but  for  the  agree- 
ment, would  not  have  passed  to  the  vendee,  but  would  have  continued  the  property 
of  the  vendor.  This  stipulation,  theiefore,  amounts  to  champerty  and  is  illegal,  and 
being  incorporated  in  the  agreement  will  vitiate  the  whole.(i) 

Campbell,  contrk,  was  stopped  by  the  Court. 

[135]  Best,  L.  C.  J.  The  question  is,  whether  this  agreement  is  void  for 
champerty.  Champerty  is,  according  to  the  definition  of  LoidCoke,  a  bargain  with 
the  demandant  or  tenant,  plaintiff  or  defendant,  to  have  part  of  the  thing  in  suit,  if 
he  prevail  therein,  for  maintenance  of  this  or  that  suit.  In  the  same  commentary. 
Lord  Coke  takes  a  distinction  between  officers  of  the  King  and  strangers.  The 
purchase  of  a  matter  in  suit,  pendente  placito,  by  a  person  in  office,  is  champerty,  but 
it  is  not  champerty  if  the  purchase  be  by  a  stranger.  But  here  it  is  by  a  bona  fide 
purchaser  to  recover  rent  due,  and  in  respect  of  injuries  committed  previously  to  the 
purchase.  That  applies  to  the  agreement  respecting  the  bye-gone  rents,  to  which  it 
is  said,  without  the  agreement,  the  vendor  would  be  entitled.  To  say  that  the  agree- 
ment respecting  the  dilapidations  is  champerty,  would  be  carrying  the  law  of  mainten- 
iince  and  champerty  further  than  it  was  ever  carried,  in  times  when  that  law  was 
necessary  for  the  then  state  of  society.  In  my  opinion,  the  agreement  is  legal  and 
the  judgment  of  the  Court  below  should  be 

Affirmed,  (a) 


(b)  See  1  Wms.  Saund.  66,  n.  (1).  In  the  case  of  Cliesman  v.  Nainhy,  2  Lord 
Raym.  1459,  it  was  holden  that  if  a  bond  is  given  with  a  condition  to  do  a  thing 
agamst  an  act  of  Parliament,  and  also  to  pay  a  just  debt,  the  whole  bond  will  be  void'. 

(a)  The  statute  28  Ed.  3,  c.  11,  which  was  not  alluded  to  in  the  argument,  is  as 
follows :  "  And  further,  because  the  King  hath  heretofore  ordained,  by  statute,  that 
none  of  his  officers  shall  take  any  plea  or  champerty,  and  bv  that  statute  other  than 
officers  were  not  bounden  before  this  time,  the  King  willeth  that  no  officer,  nor  any 
other,  for  to  have  part  of  the  thing  in  plea,  shall  take^ipon  him  any  businesses  that  are 
m  suit,  nor  none  upon  any  such  covenant  shall  give  up  his  right  to  another  ;  and  if 
any  so  do,  and  he  be  attainted  thereof,  the  taker  shall  forfeit  unto  the  King  so  much 
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[136]    Exchequer  Chamber  in  Eqoty. 

Thomas  Astox  and  Philip  RvRV^Plaintiffs ;  Charles  Gwinnell  and  John 
Askew — Defendants.  July  1st,  1827  ;  Jan  26th,  1829.— A.,  by  two  several  deeds, 
granted  to  B.  two  annuities,  charged  on  certain  estates,  of  which  A.  was  tenant 
for  life,  and  further  secured  by  a  wan-ant  of  attorney,  and  an  insurance  on  the 
life  of  A.,  and  memorials  of  these  annuities  were  duly  inrolled.  Afterwards,  b\' 
deed,  A.  granted  another  annuity  to  B.  charged  upon  the  same  estates,  and  also 
upon  another  estate  to  which  A.  was  likewise  entitled,  and  by  a  further  insurance 
on  A.'s  life.  By  this  deed,  A.  also  charged  the  two  former  annuities  upon  the 
last-mentioned  estate.  And  he  conveyed  his  interest  in  all  the  estates  to  a  trustee, 
in  trust,  for  securing  the  three  annuities.  The  three  annuities  were  further 
secured  by  a  covenant  in  this  deed,  on  the  part  of  the  grantor,  to  authorize  and 
permit  his  deputy,  in  an  office  held  by  him,  to  pay  a  yearly  sum  to  the  trustee 
towards  the  annuities ;  and  by  a  covenant  for  payment  of  e.xtra  premiums  of 
insurance.  A  memorial  of  the  grant  of  the  hist-mentioned  annuity  was  inrolled, 
but  no  further  or  additional  memorial  was  inrolled  as  to  the  two  first  mentioned 
annuities  with  regard  to  the  charge  of  them  on  the  additional  estate,  and  the 
additional  securities  for  them  contained  in  the  last-mentioned  deed  ;  nor  in  the 
memorial,  inrolled  of  the  third  annuity,  was  any  notice  taken  of  the  additional 
securities  for  the  two  first  annuities. — Held,  that  it  wiis  not  necessary,  under  the 
annuity-act,  to  inrol  any  memorial  of  the  further  or  collateral  securities  for  the 
two  first  annuities. — Where,  on  the  grant  of  an  annuity,  the  consideration  money 
was,  with  the  assent  of  the  grantor,  paid  to  a  trustee  to  be  applied  by  him  in 
payment  of  the  costs  of  the  annuity  deeds,  afterwards  of  certain  del)ts  due  from 
the  grantor  to  judgment  creditors,  and  the  surplus  to  the  grantor.  Held,  that 
this  was  not  a  retainer  within  the  meaning  of  the  statute,  so  as  to  render  the 
annuity  void,  notwithstanding  the  trustee  w;is  the  partner  of  the  grantee,  and 
both  of  them  were  the  solicitors  employed  in  the  transaction. — The  office  of  clerk 
to  the  deputy  registrar  in  the  Prerogative  Court  of  Canterbury  is  not  an  office 
connected  with  the  administration  of  justice,  within  the  meaning  of  the  stitute 
5  &  6  Edw.  6,  c.  16,  so  as  to  prevent  its  being  aliened  or  charged.  Nor  is  an 
alienation  of  or  charge  on  the  profits  of  the  office,  contrary  to  the  policy  of  the 
law,  restricting  the  alienation  of  the  income  of  a  public  officer. 

By  an  indenture,  dated  11th  January,  1823,  the  defendant,  John  Askew,  granted 
to  the  plaintiff,  Philip  Hurd,  his  executors,  administrators,  and  assigns,  an  annuity  or 
yearly  sum  of  5601.,  for  and  during  the  life  of  the  defendant  John  Askew,  charged 
upon  and  made  payable  out  of  certain  messuages,  farms,  lands,  and  hereditaments, 
at  Middleton,  in  the  county  of  Westmorland,  and  at  Stons  Lorkaw,  and  Trinkerly, 
in  the  county  of  Lancaster,  in  which  the  defendant  John  Askew  had,  or  was  presumed 
to  have,  an  estate  for  life.  And  by  the  same  indenture,  the  defendant  John  Askew 
demised  the  same  messuages,  farms,  lands,  and  hereditaments,  to  a  trustee  for  the 
plaintiff  Philip  Hurd,  for  a  term  of  ninety-nine  [137]  years,  if  the  defendant  John 
Askew  should  so  long  live,  upon  certain  trusts  for  securing  the  annuity. 

By  another  indenture,  dated  :30th  July,  1823,  the  defendant  John  Askew  gianted 
to  the  plaintiff  Philip  Hurd,  his  executors,  administrators,  and  assigns,  an  annuity  or 
yearly  sum  of  1201.  during  the  life  of  the  defendant  John  Askew,  charged  on  and 
payable  out  of  the  same  premises  as  the  annuity  of  5601. 

By  an  indenture,  dated  2?rd  June,  1826,  made  between  the  defendant  John  Askew, 

of  his  lands  or  goods  as  doth  amount  to  the  value  of  the  part  that  he  hath  purchased 
by  such  undertaking ;  and  for  such  attainder,  whosoever  will,  shall  be  received  to  sue 
for  the  King  before  the  justices  before  whom  the  plea  shall  have  been,  and  the  judg- 
ment shall  be  given  by  them.  But  it  is  not  to  be  understood  hereby,  that  one  may 
not  have  counsel  of  pleaders,  or  of  learned  men  (for  his  fee),  or  of  his  relations  or 
neighbours."  See  2  Inst.  207.  Evans'  Statutes,  pt  3,  class  10.  Bentham's  Defence 
of  Usury ;  Chitty  on  Bills,  7th  ed.  6,  7  ;  and  the  observations  of  Mr.  Justice  Buller 
in  Master  v.  Miller,  i  T.  K.  320 ;  and  of  Mansfield,  C.  J.  in  Goodright  v.  Forester, 
1  Taunt.  578. 
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of  the  first  part ;  the  plaintiff  Philip  Hurd,  of  the  second  pait ;  and  the  plaintiff 
Thomas  Aston,  of  the  third  part;  after  reciting  (inter  alia)  the  two  several  grants  of 
annuity  above  mentioned,  and  also  reciting  the  title  of  the  defendant  Askew,  in 
remainder,  to  some  other  estates,  and  reciting  certain  charges  on  the  estates  charged 
with  the  two  annnities  to  the  plaintiff"  Philip  Hurd,  especially  a  rent-charge  of  2U01. 
a-vear  to  the  widow  of  a  former  tenant  for  life  of  the  estates,  of  the  existence  of  which 
incumbrances,  the  plaintiff  Philip  Hurd  was  not  aware  when  the  annuities  were  granted 
to  him  ;  and  also  reciting  various  incumbrances  upon  or  affecting  the  premises,  not 
material  in  this  place  to  be  noticed.  And  likewise  reciting  that  the  defendant  John 
Askew  then  had  and  enjoyed  a  certain  office,  place,  situation,  or  employment  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  and  was  in  the  receipt  of  certain 
monies,  gains,  profits,  and  perquisites  belonging  to  such  office,  place,  situation,  or 
employnient.  And  further  reciting  a  contract  by  the  defendant  John  Askew,  foi-  the 
sale  to  the  plaintiff  Philip  Hurd,  of  a  further  annuity  or  yearly  sum  of  1941.,  during 
the  life  of  Askew,  for  the  sum  of  11001.  And  that,  upon  the  treaty  for  the  sale  of  the 
said  annuity,  it  was  agreed  that  the  costs  and  expenses  of  preparing  and  perfecting 
the  securities  for  the  same,  and  of  inrolling  a  memorial  thereof,  should  be  paid  out  of 
the  said  principal  sum  of  11001.  And  that  the  said  sum  of  11001.  should  [138]  be 
paid  to  George  Johnson  therein  described,  in  trust  thereout,  in  the  first  place,  to  pay 
the  costs  and  expenses  of  preparing  and  perfecting  the  securities  for  the  annuity  of 
1941.,  and  of  inrolling  a  memorial  thereof;  and  in  the  next  place  to  pay  certain  sums 
therein  mentioned,  to  certain  persons  therein  named  :  and  in  the  next  place  to  pay 
to  the  several  creditors  of  the  defendant  John  Askew,  who  should  execute  a  com- 
position deed  of  even  date,  a  composition  of  10s.  in  the  pound  on  their  debts.  And 
in  trust  to  pay  the  residue,  if  any,  to  the  defendant  John  Askew.  And  also  reciting 
that  the  plaintiff  Philip  Hurd  had,  on  the  day  of  the  date  thereof,  paid  the  said  sum 
of  11001.  to  the  said  George  Johnson.  And  further  reciting  that,  upon  the  treaty  for 
the  sale  of  the  annuity  of  1941.,  it  was  agreed  that  a  debtor  and  cieditor  account 
should  be  made  out,  adjusted,  and  settled,  between  Askew  and  Hurd,  and  that  the 
balance  which  on  the  statement  of  such  account  should  appear  to  be  due  and  owing 
from  the  defendant  John  Askew,  to  the  plaintiff  Philip  Hurd,  should  be  secured  by 
an  insurance  to  be  effected  by  the  plaintifi' Philip  Hurd  on  the  life  and  at  the  costs  of 
the  defendant  John  Askew.  The  deed  then  recited  the  statement  of  an  account 
between  the  defendant  Askew,  and  the  plaintiff'  Hurd,  by  which  a  balance  of  13151. 
lis.  lid.  appeared  to  be  due  to  the  plaintiff  Hurd.  And  further  recited,  that  an 
insurance  for  12001.  on  the  life  of  the  defendant  Askew  had  been  effected  by  the 
plaintiff  Hurd ;  and  likewise  recited,  that  the  defendant  Askew  had,  by  a  writing 
under  his  hand,  of  even  date  therewith,  directed,  authorized,  and  empowered  the 
defendant  Gwinnell,  being  the  person  then  performing  the  duties  of  the  office  held  by 
the  defendant  Askew  in  the  Prerogative  Court,  as  the  deputy  of  the  defendent  Askew 
or  other  his  deputy  for  the  time  being  in  such  office,  by,  with,  and  out  of  the  monies, 
gains,  and  perquisites,  which  shoidd  be  had  or  derived  from,  or  in  re-spect  or  on 
account  of,  such  office,  to  pay  to  the  plaintiff  Aston,  [139]  his  executors,  adminis- 
trators and  assigns,  the  annual  sum  of  4201.  by  equal  monthly  payments.  By  this 
deed,  after  these  recitals,  the  defendant  Askew  granted  to  the'  plaintiff  Philip  Hurd, 
his  executors,  administrators  and  assigns,  an  annuity  or  yearly  sum  of  1941.  for  the 
life  of  the  defendant  Askew,  charged  and  chargeable  on,  and  payable  out  of,  the 
estates  charged  with  the  annuities  of  5601.  and  1201.,  and  also  on  certain  other  estates 
at  Ellington,  in  the  county  of  Northumberland,  to  which  the  defendant  Askew  was 
entitled  to  an  estate  in  remainder,  expectant  on  certain  events  therein  mentioned. 
The  defendant  Askew,  then  by  the  same  deed  charged  the  estates  at  Ellington  with 
the  payment  of  the  annuities  of  5601,  and  1201. ;  and  covenanted  for  the  payment  of 
the  1.3131.  lis.  lid.,  due  on  balance  of  account  to  the  plaintiff  Hurd,  and  the  premiums 
of  uisurance  on  certain  policies  on  Askew's  life,  and  with  the  payment  of  which 
Askew  also  charged  the  estates.  And  the  defendant  Askew  granted  and  conveyed 
to  the  plaintiff  Aston,  all  the  estates  for  the  life  of  the  defendant  Askew,  upon  the 
trusts  therein  mentioned.  And  it  was  agreed  and  declared,  that  the  plaintiff  Aston, 
his  heirs,  executors,  administrators  and  assigns,  should  stand  seised  and  possessed  of 
the  said  hereditaments  and  premises,  and  also  of  the  said  annual  sum  of  4201.  so 
directed  to  be  paid  to  the  plaintiff  Aston  as  aforesaid,  upon  trust,  by  and  out  of  the 
rents  and  profits  of  the  said  estates,  and  the  said  annual  sum  of  4201.,  after  letaining 
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the  expenses  therein  mentioned,  to  f)ay  the  several  sums  of  money  therein  mentioned 
and  specified,  including  the  three  annuities  to  the  plaintiff  Hurd,  and  also  all  sums 
f)aid  by  Hurd  for  extra  premiums  on  the  policies  of  insurance  therein  mentioned. 
And  in  the  next  place  to  p;iy  the  plaintiff  Hurd  the  interest  of  the  said  sum  of 
13131.  lis.  lid.  And  also  all  such  costs  as  Hurd  should  sustain  by  reason  of  any 
claims  or  demands  against  the  [140]  premises,  or  other  the  claims  therein  mentioned, 
with  interest ;  and  in  case  theie  should  be  any  surplus,  to  pay  over  the  same  to  Hurd, 
in  reduction  of  the  said  debt  of  13131.  lis.  lid.,  until  the  whole  should  be  paid,  and 
afterwards  to  pay  such  surplus  to  the  defendant  Askew.  The  deed  also  contained  a 
proviso,  that  if  at  any  time  thereafter  the  rents  and  profits  of  the  estates,  and  the 
said  sum  of  4201.  should  be  insufficient  to  answer  the  several  payments  directed  to  be 
made,  and  the  defendant  Askew  should  not,  on  request,  make  good  the  deficiency, 
it  should  be  lawful  for  the  plaintiff  Aston,  at  the  request  of  the  plaintiff  Hurd,  to  sell 
the  said  hereditaments  and  premises,  subject  and  charged  as  therein  mentioned,  and 
to  stand  possessed  of  the  monies  arising  from  such  sale,  in  trust  to  invest  the  same 
in  Government  securities  ;  and  to  pay  and  apply  the  dividends  of  such  securities,  and, 
if  necessary,  any  part  of  the  principal,  upon  the  same  trusts  ;is  were  declared  of  the 
rents  and  profits,  and  the  4201.  And  the  defendant  Askew  thereby  covenanted  in 
certain  events  therein  mentioned,  to  charge  certain  other  estates  with  the  said  several 
annuities  and  sums  of  money  :  and  also,  that  if  at  any  time  thereafter  any  claims  or 
demands  should  be  made  on  or  against  the  premises,  or  against  the  plaintiffs  for  or 
in  respect  of  any  judgment  theretofore  recovered  against  the  defendant  Askew,  then 
and  in  such  case  the  defendant  Askew  would,  at  the  request  of  the  plaintiff  Hurd, 
authorize  and  empower  Askew's  deputy  for  the  time  being,  in  the  said  office,  or  other 
the  person  or  persons  whom  it  should  or  might  concern,  by,  with,  and  out  of  the 
monies,  profits,  gains,  and  perquisites  which  should  be  derived  from  such  office,  to 
pay  to  the  plaintiff  Aston,  his  executors,  administrators  and  assigns,  the  further 
annual  sum  of  2001.,  by  monthly  payments. 

In  January,  1827,  the  plaintitt's  filed  their  bill  stating  the  indentures  above  set 
forth  ;  and  further  stating  that,  short-[141]-ly  after  the  execution  of  the  indenture 
of  the  23rd  June,  1826,  and  shortly  after  the  first  monthly  payment  in  respect  of 
the  said  annual  sum  of  4201.  became  jwyable,  the  plaintiffs  applied  to  the  defendant 
Gwinnell  for  payment  thereof,  but  Gwinnell,  by  the  order  and  direction  of  Askew, 
not  only  refused  to  pay  the  same,  but  declared  he  would  not  make  any  payment,  in 
respect  of  the  said  annual  sum  of  4201.,  at  any  future  time.  The  bill  also  alleged  that 
Askew  h;id  given  notice  to  the  tenants  not  to  pay  their  rents.  Among  other  charges 
contained  in  the  bill,  w.is  a  charge  that  Askew  duly  signed  and  sent  to  the  defendant 
Gwinnell  an  order  in  writing,  in  the  words  and  figures  following,  viz. — 

"  To  Mr.  C.  Gwinnell. 

"  Dear  Sir,— I  hereby  request,  direct,  authorize,  and  empower  you,  as  my  deputy,  in 
the  performance  of  my  duties  and  department  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury,  or  anv  succeeding  deputy  of  mine  in  such  office,  or  other  the 
person  or  persons  whom  it  does,  shall,  or  may  concern,  from  time  to  time,  by,  with, 
and  out  of,  the  monies,  gains,  profits,  and  perquisites,  which  shall  be  had  or  received 
from  or  in  respect  of  such  office,  to  pay  to  Thomas  Aston,  the  younyer,  of  No.  43 
Upper  Guildford-street,  in  the  county  of  Middlesex,  merchant,  his  executors,  adminis- 
trators, and  assigns,  or  as  he  or  they  shall  direct,  the  principal  sum  of  4201.,  by  equal 
monthly  pavments ;  the  first  of  such  payments  to  be  made  on  the  23rd  July  next. 
Dated  the  23rd  day  of  June,  1826.  "John  Askew." 

The  bill  further  charged,  that  the  order  was  delivered  to  the  defendant  Gwinnell, 
at  or  about  the  time  of  the  date  thereof,  and  that,  on  the  receipt  thereof,  he  made  no 
objection  thereto,  but  engaged  to  pay  the  said  annual  sum  [142]  of  4201.  to  the 
plaintiff  Aston.  And,  after  suggesting  a  pretence  by  the  defendants,  that  the  fees, 
gains,  and  perquisites,  out  of  which  the  said  annual  sum  of  4201.  was  directed  to  be 
paid,  were  received  in  respect  of  some  office  connected  with  the  administration  of 
justice,  and  could  not  be  legally  assigned,  the  bill  charged  that,  although  some  small 
part  of  such  fees,  gains,  and  perquisites,  might  be  in  some  manner  connected  with  the 
administration  of  justice,  yet,  that  the  greater  part  of  the  profits  of  such  office,  and  to 
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the  amount  of  many  hundred  pounds  a-year,  arose  from  discount  allowed  at  the  stamp- 
office  upon  the  issu  ng  of  different  stamps.  The  bill  prayed  the  payment  of  the  arrears 
then  due  of  the  4201.  a-year,  and  that  the  trusts  of  the  indenture  of  the  23rd  June, 
1826,  might  be  performed  and  carried  into  execution.  The  bill  also  prayed  a  sale  of 
the  estates  and  property  made  saleable  by  the  last-mentioned  deed,  and,  in  the  mean 
time  a  receiver;  and  also  an  injunction  to  restrain  the  defendant  Gwinnell,  or  other 
the  deputy  of  Askew,  from  paying  over  the  fees  of  the  office  to  the  defendant  Askew. 

The  defendants  put  in  separate  answers. 

By  those  answers  they  stated  the  defendant  Gwinnell  to  be  the  deputy  of  the 
defendant  Askew,  and  of  "a  Mr.  William  Abbott,  in  the  place  or  office  of  one  of  the 
clerks  assistants  to  the  Deputy  Registrar  of  the  Prerogative  Court  of  Canterbury, 
which  place  or  office  was  holden  by  Askew  and  Abbott  during  the  pleasure  of  the 
principal  registrars.  That  the  fees,  gains,  and  perquisites  of  the  said  office,  arose  from 
fees  and  monies  payable  for  or  in  respect  of  the  several  instruments  directed  to  be 
issued  by  and  out  of  the  Prerogative  Court,  particularly  probates,  letters  of  adminis- 
tration and  commissions,  and  also  of  or  from  a  portion  of  the  discount  upon  the 
amount  of  stamps  upon  or  in  respect  of  .such  instruments,  allowed  by  the  commissioners 
of  stamps.  That  the  defendant,  John  Askew,  one  year  with  another,  received,  as  his 
portion  of  [143]  such  allowance  for  discount,  the  sum  of  620L.  The  defendant  Gwinnell 
alleged  that  he  had  paid  certain  monies  on  account  of  the  defendant  Askew,  and 
which  he  claimed  to  retain  out  of  the  fees  in  his  hands.  Both  the  defendants  submitted 
that  the  office  was  an  office  connected  with  and  touching  or  concerning  the  adminis- 
tration and  execution  of  justice;  and,  therefore,  that  the  fees,  pei-quisites,  gains,  and 
prohts  thereof,  or  arising  therefrom,  could  not  be  legally  assigned  or  charged  with  the 
payment  of  money.  The  defendants  further  submitted  that,  if  the  said  fees  and 
perquisites  could  be  legally  a.ssigned,  then  that  the  order  of  the  23rd  June,  1826,  was 
an  instrument  or  assurance  whereby  an  annuity  was  granted,  or  an  ainiuity  or  annuities 
was  or  were  secured,  and  that  a  memorial  thereof  ought  to  have  been  inroUed, 
pursuant  to  the  statute. 

The  defendant  Askew,  by  his  answer,  also  stated  that  George  Johnson,  to  whom 
the  11001.,  the  consideration  for  the  annuity  of  1941.  was  paid,  was  the  partner  of 
the  plaintiff,  Philip  Hurd,  in  the  profession  of  an  attorney  and  solicitor.  And  that, 
with  the  exception  of  1001.,  the  defendant  Askew  never  received  any  part  of  the 
11 001,  though,  by  an  account  delivered  of  the  manner  in  which  the  11001.  had  been 
applied,  it  appeared  that  a  balance  of  1611.  -is.  6d.  was  in  the  hands  of  .Johnson  ;  and 
that  one  of  the  items  contained  in  the  said  account  as  paid  by  the  said  George  Johnson, 
in  execution  of  the  trusts  of  the  indenture,  and  as  part  of  the  11001.,  was  the  sum  of 
921.  18s.  2d  ,  the  bill  of  costs  of  the  plaintiff",  Philip  Hurd,  and  the  said  George 
Johnson,  as  solicitors,  for  preparing  the  said  indenture  and  other  securities  for  the  said 
annuity  of  1941.  The  defendant  Askew  also  submitted  that  he  was,  by  the  said 
indenture  of  the  23rd  June,  1826,  to  pay  to  the  plaintiff',  Philip  Hurd,  in  consideration 
of  the  11001 ,  an  annuity  of  1941.,  and  such  further  annual  sum  or  sums  of  money,  as 
the  plaintiff,  Philip  Hurd,  should  become  liable  to  pay,  for  extra  premiums  of  insurance 
on  the  defendant's  life,  and  that  such  [144]  annual  sums  for  extra  premiums  were  not 
only  secured  by  covenant,  but  were  actually  and  really  secured  out  of  the  rents  and 
profits  of  the  said  estates.  The  defendant  also  contended,  that  the  charge  of  the 
annuities  of  5601.  and  1201.  on  the  .said  estates  at  Ellington,  was  a  new  grant  and 
charge,  and  was  effected  only  by  the  said  indenture  of  the  23rd  June,  1826.  That,  in 
the  memorial  of  the  said  last-mentioned  indenture,  bearing  date  the  23rd  June,  1826, 
the  amount  of  the  annuity  granted  by  the  .said  indenture  was  stated  to  be  1941.  and 
no  more,  and  no  mention  was  made  of  the  other  annuities,  or  of  the  sums  of  money 
for  extra  premiums.  And  that  no  memorial  of  the  said  annuities  of  5601.  and  1201'., 
or  the  said  extra  premiums  of  insurance,  or  any  of  them,  in  which  the  indenture  of 
the  23rd  June,  1826,  was  inserted  or  mentioned  as  the  deed  or  instrument  by  which 
the  same  was  or  were  granted,  h,id  ever  been  inrolled  according  to  the  provisions  of 
the  act  of  Parliament.  And  the  defendant  submitted  that,  as  no  such  memorial  had 
been  inrolled,  the  deed  was,  under  the  provision  of  the  act,  null  and  void  ;  and  that 
the  deeds  and  securities  ought  to  be  delivered  up  on  payment  of  the  money  actually 
advanced,  which  the  defendants  accordingly  offered  to  pay. 

Mr.  H.  Martin,  and  Mr.  Girdlestone,  for  the  plaintiffs.     The  letter  or  order  to 
Gwinnell,  was  not  a  security  for  the  annuity  within  the  provisions  of  the  act ;  and 
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if  it  had  been  still,  the  omission  to  inrol  a  memorial  of  it  would  only  render  that 
instrument  void,  and  would  not  att'ect  the  other  securities.  It  is  not  necessary  to  inrol 
any  further  or  collateral  securities,  when  the  original  security  for  the  annuity  is  properly 
inioUed.  Ex  parte  Price  (3  Madd.  132;.  With  respect  to  the  office,  it  is  purely 
ministerial :  the  holder  of  it  cannot,  by  any  possibility,  adjudicate  on  any  instrument, 
or  on  any  legal  question.  [145]  The  statute  Edw.  6,  contains  no  exception  as  to 
offices  under  the  Archbishop  of  Canterbury.  It  was  not  necessary  to  inrol  any 
memorial  of  the  further  securities  for  the  two  first  annuities.  iMorris  v.  Jones  (3  Dowl. 
&  Ryl.  603  ;  2  Barn.  &  Cress.  232). 

Mr.  Fonblauque,  Mr.  Treslove,  and  Mr.  Haldane,  for  the  defendants.  Even  if  the 
office  in  this  case  were  not  an  office  connected  with  the  administration  of  justice,  still 
it  is  contrary  to  the  policy  of  the  law  to  permit  a  public  officer  to  charge  the  salary 
attached  to  that  office  with  his  debts.  The  income  of  this  office  is  no  more  assign- 
able than  the  half-pay  of  military  and  naval  officers.  Stoue  v.  Liddcrdale  (2  Anstr. 
533).  If  it  were  unnecessary  to  memorialize  this  order  as  a  grant,  it  follows  it  can 
be  no  security  for  the  annuity.  There  are  many  modern  cases  in  which  an  annuity 
has  been  set  aside,  where  part  of  the  consideration  has  been  retained  by  the  agent  of 
the  grantee  for  a  debt  due  to  the  agent  from  the  grantor,  even  though  the  grantee 
never  received  any  part  of  the  money  retained,  and  was  ignorant  of  the  transaction. 
WilUamsm  v.  Goold  (8  J.  B.  Moore,  109,  324;  1  Bing.  234),  Gurton  v.  Cliampneys 
(8  J.  B.  Moore,  302  ;  1  Bing.  287).  In  the  present  case  the  whole  of  the  considera- 
tion for  the  annuity  was  retained  by  Hard,  or  by  Johnson,  as  his  agent.  The  trans- 
action is  also  vitiated  under  the  statute  by  the  retainer  by  Hurd  of  the  costs  of  the 
securities.  Callon  v.  Porter  (9  J.  B.  Moore,  703 ;  2  Bing.  370),  .Jones  v.  Silberschildt 
(4  Bing.  26).  The  covenant  to  pay  the  extra  premiums  not  being  noticed  in  the 
memorial,  also  renders  the  annuity  void.  Cummtns  v.  Isaac  (8  T.  K.  183),  Taijlor  v. 
Johnson  (8  T.  K.  184),  Chawner  v.  iVhaley  (3  East,  500).  Trevors  case  (Cro.  Jac.  269) 
was  also  cited  for  the  defendants. 

Mr.  Martin  replied. 

The  Court  took  time  to  consider. 

[146]  The  Lord  Chief  B.vkon  (after  stating  the  deeds  and  the  pleadings).  The 
olijectiuiis  that  have  been  stated  to  the  relief  demanded  in  this  case,  are  three: — 
Fir.st,  That  there  was  no  proper  memorial  of  the  deed  of  June,  1826,  on  which  the 
whole  relief  prayed  is  founded.  Secondly,  That  part  of  the  consideration  was  returned 
or  retained,  and  therefore  that  the  deed  is  void  under  the  present  annuity  act,  the 
53  Geo.  3.  Thirdly,  That  no  decree  can  be  made  respecting  the  profits  of  the  office, 
for  several  reasons :  as  it  touches  the  administration  of  justice,  and  therefore  all 
contracts  respecting  it  are  void :  as  the  profits  are  intended  for  the  support  of  a 
public  officer,  and  therefore  cannot  be  aliened  :  and  that  Gwiiniell  is  not  in  a  situa- 
tion which  would  justify  the  Court  in  making  a  decree  against  him. 

The  memorial  is  exactly  in  the  form  required  by  the  act.  It  is  precisely  on  the 
model  of  it.  The  objection  made  to  the  memorial  is,  that  it  does  not  mention  the 
further  charge  which  the  deed  contains  to  secure  the  two  annuities  previously  granted 
by  the  two  former  deeds  T'he  memorial  required  by  the  act  of  the  53rd  of  the  late 
king  appears  to  have  had  in  view  an  object  entirely  difierent  from  that  which  was 
the  object  of  the  act  of  the  17th  of  his  late  Majesty,  known  as  Lord  Loughborough's 
act.  The  act  of  17  Geo.  3,  required  an  explanation  of  the  whole  transaction  to  the 
minutest  particular ;  and  in  truth  rendered  it  hardly  possible  to  sustain  any  trans- 
action of  this  description.  The  last  act,  that  of  the  53  Geo.  3,  seems  to  require  only 
such  a  memorial  as  will  enable  you  certainly  to  obtain  a  production  of  the  deed. 

To  the  o'')jection  stated  on  the  present  occasion,  it  is  sufficient  to  answer,  that  the 
act  does  not  require  the  memorial  to  state  on  what  property  even  the  annuity  granted 
by  the  deed  in  question  is  charged.  In  the  case  of  Brown  v.  Lea  (6  Barn.  &  Cress.  690), 
it  was  decided,  that  "a  grant  of  annuity"  was  a  sufficient  description,  under  the 
statute,  of  a  deed  by  [147]  which  an  annuity  was  granted,  though  sureties  covenanted 
for  the  payment  of  it,  and  it  was  further  secured  by  an  assignment  of  stock.  It  follows 
that  there  can  be  no  occasion  to  insert  in  the  memorial  a  charge  to  secure  other 
annuities  not  granted  by  it. 

The  next  objection  is,  that  part  of  the  consideration  was  retained  or  returned  to 
the  grantor.  I'he  facts  are,  that  it  was  part  of  the  contract  that  the  grantor  should 
pay  out  of  the  consideration  the  expenses  of  the  deeds:  that  the  money  should  be 
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paid  to  Johnson  as  a  trustee,  ;uid  that  he  should  apply  it  fiist  to  the  payment  of  these 
costs,  then  of  other  debts  due  from  Askew,  and,  if  there  should  be  any  surplus,  should 
pay  that  surplus  to  Askew.  The  transaction  was  executed  according  to  these  stipula- 
tions. There  seems  to  me  no  ground  for  calling  this  either  a  retainer  or  a  return  of 
part  of  the  censideration  money.  In  Mouifs  v.  Leake  (8  T.  R.  411),  this  seems  to  have 
been  expressly  decided  by  Lord  Kenyon,  and  the  Court  of  King's  Bench.  It  was 
stipulated  in  that  case  that  the  grantor  should  pay  for  the  deeds.  Immediately  after 
the  payment  of  the  consideration  money,  he  paid  the  bill  of  fees  to  a  clerk  of  the 
plaintiff,  the  grantee's  attorney.  And  notwithstanding  this  objection  the  Court 
sustained  the  annuity.  In  Hurd  v.  Girdlcslone  (I  Marsh.  407  ;  6  Taunt.  8),  the  grantee 
of  the  annuity  was  the  attorney  who  piepared  the  securities,  and  retained  his  charges 
out  of  the  consideration  money,  including  a  charge  for  business,  which,  by  neglect, 
he  had  not  done,  and  yet  the  Court  of  Common  Pleas  held  that  it  was  not  a  retainer 
within  the  act,  so  as  to  avoid  the  annuity.  I  can  see  no  objection  in  principle  to 
these  cases.  If  it  be  lawful  to  stipulate  for  the  payment  by  the  grantor  of  these  costs, 
it  seems  rea.sonable  enough  that  the  transaction  should  not  be  avoided  by  the  execu- 
tion of  this  stipulation  in  the  manner  mentioned  in  these  cases.  This  is  a  more  favour- 
[148]-able  case.  Here,  the  consideration  was  paid  to  a  third  party  as  a  trustee  for 
the  grantor,  and  by  him  was  applied  in  satisfaction  of  the  bill.  It  is  true  this  third 
person  was  the  partner  of  the  grantee  and  interested  in  the  bill.  But  it  is  difficult 
to  say  that  the  transaction  can  be  either  a  return  or  a  letainer  when  it  is  a  transaction 
with  a  third  party,  and  the  purpose  is  just  and  lawful,  when  it  would  not  have  been 
so  with  the  grantee  himself,  or  his  attorney  representing  him. 

It  is  then  objected  to  the  part  of  the  prayer  respecting  the  profits  of  the  office, 
that  the  contract  is  void  by  the  statute  of  5  &  6  Edw.  6,  c.  16.  I  am  not  able  to 
perceive  the  bearing  of  this  act  upon  the  present  question.  The  object  of  that  law  was, 
to  prohibit  corrupt  contracts  by  which  a  right  to  an  office  or  a  right  to  exercise  any 
of  its  duties  might  be  obtained,  with  a  view  that  persons  worthy  of  such  trusts  might 
be  advanced  to  them.  This  contract  seems  to  me  to  have  no  relation  to  that  subject. 
Forgetting,  for  the  moment,  that  this  is  a  mere  clerkship  held  during  the  pleasure  of 
the  chief  officer,  I  cannot  avoid  recollecting  that  the  appointment  or  any  influence 
used  or  to  be  used  for  the  pui'pose  of  obtaining  it,  is  quite  remote  from  this  trans- 
action. I  cannot,  therefore,  apply  any  argument  drawn  from  that  statute  to  the  point 
now  under  my  consideration. 

Another  class  of  cases  has  been,  with  more  plausibility,  applied  to  this  controversy. 
I  allude  to  that  class  which  is  founded  on  principles  of  state  policy,  and  which  protects 
the  servants  of  the  public  from  their  own  improvidence,  and  secures  to  them,  in 
defiance  of  their  own  acts,  the  possession  of  those  resources  derived  from  the  public, 
and  intended  to  ena))le  them  to  peiform  their  public  functions.  The  pay  of  naval  and 
military  officers,  and  their  incapacity  to  assign  it  either  at  law  or  in  equity,  after 
some  hesitation,  at  last  established,  atfords  the  most  distinct  and  intelligible  instance 
of  the  application  of  [149]  this  rule.  The  office,  or  rather  the  profits  o'f  the  office  of 
cleik  of  the  peace,  seems  another  instance  of  the  same  character.  But  I  am  not  able 
to  apply  that  principle  to  the  situation  of  the  defendant  Askew.  His  situation  is 
called  an  office,  but  its  nature  is  not  very  distitictly  explained.  This,  however,  is 
represented,  that  he  is  a  mere  clerk,  assisting  the  deputy  registrars,  receiving  emolu- 
ments for  busmess  done  at  the  pleasure  of  his  superiors.  It  does  not  appea'r  to  me, 
that  he  can  be  considered  as  an  oflicer  of  the  court.  And,  as  to  his  connection  with 
the  actual  execution  of  any  function  in  the  Prerogative  Court,  there  is  none.  It  is 
conhned  to  receivnig,  during  the  pleasure  of  his  superiors,  certain  sums  earned  by  the 
labours  of  another  person  permitted  actually  to  perform  there  these  functions.  I 
cannot  sustaui  this  objection  to  the  relief  prayed.  It  has  occurred  to  me  as  a  doubt, 
whether  I  ought  not  to  leave  the  plaintiffs  to  their  remedy  by  action  as  lo  this 
tund  ;  or,  in  other  words,  whether  the  transaction  amounts  to  an  assignment  in  equity, 
ot  the  tund  in  the  possession  of  Mr.  Gwinnell.  This  turns  upon  the  order  dated 
-.^rd  June,  1826,  the  same  day  with  the  deed.  There  is  in  the  deed,  so  far  as  I  can 
discover,  one  covenant  only,  really  material  to  this  part  of  the  subject.  It  is  the 
covenant  in  which  Mr.  Askew  contracts,  that  the  hereditaments  and  premises,  and 
the  annual  sum  of  4201.,  shall  remain  and  be  unto  and  to  the  use  of  the  said  Thomas 
Aston,  upon  the  trusts  previously  declared.  I  may  also  mention  the  covenant  for 
lurtber  assurance,  although  it  does  not  enumerate  any  particulars,  but  is  expressed  in 


3Y.  &J.  150.  BOZON    I'.  WILLIAMS  1131 

general  terms,  viz.  for  effectuating  the  trusts  and  purposes,  and  the  intents  and  meaning 
of  the  deed. 

I  do  not  find  that  the  eases  analogous  to  the  present  have  been  numerous.  A 
revocable  order  upon  a  fund,  and  a  covenant  not  to  revoke  that  order,  which  this 
covenant  in  effect  is,  appears  to  throw  upon  the  covenantee  all  the  [150]  rights  which 
the  subject  is  capable  of,  and  to  authorize  the  Court  in  directing  the  account  prayed, 
saving,  however,  to  Mr.  Gwinnell,  all  his  claims,  and  holding  him  lespoiisible  for  nothing 
be\'ond  the  clear  balance,  to  the  amount  of  4201.  per  ainnim.  It  appears  to  mc,  that 
to  this  extent  the  plaintiffs  are  entitled.  I  will  leave  it  open  for  Mr.  Gwinnell  to 
insist  upon  all  the  deductions  to  which  the  rules  of  law  and  equity  entitle  him. 

1  think,  therefore,  the  plaintiffs  entitled  to  a  sale  of  the  real  esUite,  and  to  an 
account  of  the  protits  of  the  office,  received  by  the  defendant  Gwinnell,  for  the  benefit 
of  the  defendant  Askew.  I  think  Gwinnell  will  be  entitled  to  be  allowed  every  thing 
he  paid  to  Mr.  Askew  before  the  service  of  the  deed  upon  him,  which  was  on  the  2nd 
of  August,  1^26.  I  must  also  give  costs  against  the  defendant  Askew  ;  the  defendant 
Gwinnell  must  have  his  costs  paid  to  him  by  the  plaintiffs,  to  be  repaid  by  Askew,  or 
out  of  the  fund. 

BozoN  AND  Another  r.  Williams  and  Others.  Exch.  Ch.  in  Eq.  Nov.  II,  12, 
18,  1S28.  Jan.  28,  1829. — The  possession  of  a  client's  deeds  by  his  solicitor, 
is  so  usual  and  so  much  in  the  ordinary  course  of  transactions,  that  where  a  per.son 
purchases  an  estate,  and  is  informed  that  the  deeds  are  in  thehanclsof  the  solicitors 
of  the  owner  of  the  estate,  there  is  nothing  in  that  circumstance  which  renders 
it  necessar}'  for  him  to  inquire  under  what  circumstiinces  the  solicitor  holils  the 
deeds.  And,  therefore,  where  a  solicitor  acquires  by  contract  a  different  interest 
beyond  what  his  character  of  solicitor  confers  (such  as  an  equitable  mortgage), 
it  is  incumbent  on  him  immediately  to  give  clear  arid  distinct  notice  of  such 
interest  to  all  persons  in  the  visible  ownership  of  the  estate.  And  such  a  case  is 
not  within  the  principle  of  the  cases  in  which  a  purchaser  of  land  has  been  held 
bound  to  inquire  of  the  tenant  in  possession  the  nature  of  his  interest. — A  mere 
deposit  of  deeds,  even  without  a  word,  may  constitute  an  equitable  mortgage, 
but  it  can  only  occur,  as  against  strangers,  in  cases  where  the  possession  of  the 
title  deeds  can  be  accounted  for  in  no  other  manner,  except  from  their  having 
been  deposited  by  way  of  equitiible  mortgage,  or  the  holder  being  otherwise  a 
stranger  to  the  title  and  to  the  lands. 

[See  2  Y.  &  J.  475,  and  p.  378,  post.] 

This  cause  was  heard  on  the  11th,  12th,  and  18th  days  of  November,  1828,  and 
on  the  last-mentioned  day  was  adjourned  for  judgment. 

Mr.  Rose  and  Mr.  Bethell  for  the  plaintifl. 

Mr.  Treslove  and  Mr.  Walker  for  the  defendants. 

The  facts  which  gave  rise  to  this  csise,  and  the  argu-[151]-ments  urged  in  support 
of  them,  are  so  fully  gone  into  by  the  Lord  Chief  Baron,  in  delivering  his  judgment, 
that  any  further  statement  of  them  is  unnecessary. 

TuK  LuKD  Chief  Baron.  This  bill  is  brought  to  enforce  an  equitable  mortgage, 
averred  to  be  made  by  a  deposit  of  deeds ;  and  it  prays,  amongst  other  things,  that 
the  defendants  may  pay  to  the  plaintiffs  the  amount  of  their  debt,  by  a  time  to  be 
appointed,  or,  in  default  thereof,  they  may  be  decreed  to  convey  the  legal  estate  in 
the  subject  of  the  alleged  mortgage  to  the  plaintiffs,  or  as  they  shall  direct.  The 
transactions  out  of  which  the  claim  arises,  are  long  and  intricate.  Many  deeds,  and 
some  correspondence  and  parol  testimony  have  been  resorted  to  in  the  argument.  I 
have  thought  it  necessar}'  to  look  into  the  \vhole,  that,  in  disposing  of  the  case,  I 
might  be  confident  I  had  obtained  a  minute  as  well  as  a  comprehensive  view  of  all  the 
facts  bearing  upon  it. 

The  plaintiffs  are  solicitors.  There  is  in  the  county  of  Devon,  and  at  Plymouth 
Dock,  or  its  neighbourhood,  a  brewery  called  the  Tamar  Brewery.  In  the  year  IS  14, 
the  partners  in  this  concern  were  Bartholomew  Boyle  Thomas,  Thomas  Franklyn  (a 
person  examined  upon  this  record  as  a  witness),  and  one  George  Squire,  now  deceased. 
Thomas  Franklyn,  whose  transactions  have  laid  the  foundation  of  this  cause,  had  two- 
sevenths  of  the  concern,  and  B.  B.  Thomas  and  G.  Squire  had  the  other  five-sevenths. 
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These  partners  were  the  legal  owners  of  the  leasehold  premises  used  as  public-houses, 
and  the  subject  of  the  equitable  mortgage  which  it  is  now  endeavoured  to  establish. 
Poinding  their  affairs  were  very  deeply  embarrassed,  Messrs.  Thomas,  Franklyn,  and 
Squire,  enter  into  an  agreement  for  the  purpose  of  arranging  them.  This  agreement 
is  dated  the  6th  August,  1617,  and  was  made  between  Thomas  of  the  one  part,  and 
Franklyn  and  Squire  of  the  other ;  and  by  it  they  agreed  that  the  actions  at  law  and 
suits  in  equity  then  depending  between  them,  should  be  [152J  settled  ;  that  the 
partnership  between  Thomas,  Franklyn,  and  Squire,  and  another  partnership  between 
Franklyn  and  Squire,  should  be  dissolved  ;  and  that  all  the  debts,  assets,  and  credits, 
of  both  these  partnerships,  should  become  the  exclusive  property  of  Thomas ;  who,  on 
the  other  hand,  agreed  to  pay  the  debts  ascertained  by  the  schedule  annexed  to  the 
agreement,  which  were  supposed  to  be  all  the  debts  due  from  the  partneiship  :  Franklyn 
and  Squire  indemnifying  1  homas  against  all  other  debts  contracted  by  them,  except 
certain  specified  demands  treated  as  not  being  properly  partnership  debts,  but  to  which 
they  were  jointly  liable.  These  debts  Thomas  took  upon  himself  ;  and  all  the  profits 
that  had  arisen  from  the  time  Fianklyn  became  a  partner,  were  to  be  accounted  for 
to  him  ;  and  he  undertook  to  pay  to  Franklyn  the  amount  of  what  Franklyn  had  paid 
for  his  share,  viz.  37141.  minus  the  amount  of  what  Franklyn  should  appear  to  have 
drawn  out  duiing  the  partnership  on  his  private  account  and  applied  to  his  private 
use.  The  agreement  then  recited,  that  the  title-deeds  of  three  of  the  public-houses  in 
question,  and  which  were  to  passs  to  Thomas  as  part  of  the  partnership  assets,  were 
lodged  with  Messi-s.  Husbands,  of  Plymouth,  bankers,  as  a  security  for  money  advanced 
by  them  to  Franklyn  and  Squire ;  and  that  Husbands,  having  a  judgment  for  the 
same  debt,  had  issued  execution,  and  sundry  efiects,  part  of  the  Tamar  Brewery,  were 
taken  by  the  Sheriff'  and  sold,  but  the  money  had  not  been  paid  over;  and  it  then 
stipulated,  that  the  money  should  be  paid  to  Husbands  ;  that  1  homas  should  discharge 
the  remainder  of  the  debt  to  Husbands,  so  as  to  liberate  the  deeds  pledged,  and  that 
thenceforth  those  deeds,  and  the  premises  to  which  they  related,  should  be  considered 
as  pledged  to  Franklyn  for  the  sums  agreed  by  that  instrument  to  be  secured  to  him. 
In  pursuance  of  this  agreement,  in  the  following  year,  the  debt  to  Messrs.  Husb;inds 
was  discharged,  and  the  present  plaintiff,  John  Wells  Bozon,  who  was  Husbands' 
solicitor,  gave  his  receipt  for  the  amount,  and  acknowledged  having  [153]  received  of 
John  Ellis,  Esq.  18881.  the  balance  due  from  Franklyn  and  Squire,  for  the  use  of 
Messrs.  Husbands.  This  receipt  is  dated  the  7th  May,  1818.  Bozon  also,  at  the 
same  time,  signed  the  following  acknowledgment : — 

"  London,  7th  May,  1818. 
"  The  deeds  of  the  public  houses,  the  property  of  Messrs.  Thomas,  Franklyn,  and 
Squire,  lodged  in  the  hands  of  Messrs.  Husband  and  Son,  are  now  in  my  possession, 
as  Franklin's  solicitor,  under  the  agreement  of  the  6th  August,  1817." 

I  consider  this  as  an  important  document,  because  John  Ellis,  who  paid  the  money, 
was  a  solicitor  himself  engaged  in  these  ti'ansactions,  and  one  of  the  conveying  parties 
to  the  defendants.  Its  importance  arises  from  the  question  of  notice,  because  it  gives 
a  colour  and  construction  to  much  of  the  evidence  introduced  upon  that  question. 
Persons  who  were  told  that  the  deeds  were  in  Bozon's  possession  (if  circumstances  led 
them  to  a  communication  with  Ellis  upon  this  subject),  were  fully  entitled  to  presume 
that  Bozon  held  them  upon  the  footing  of  this  acknowledgment,  "that  is,  for  Franklyn, 
and  as  his  solicitor.  It  then  appears  that  the  plaintills  Ijeiiig  solicitors  and  about  to 
dissolve  their  partnership,  and  having  a  large  sum  (viz.  11641.  15s.  5d.)  due  to  them 
oil  account  of  business  done  for  Franklyn  and  Squire,  applied  to  Franklyn  for  payment. 
He,  they  say,  not  having  the  means  of  payment,  in  November,  1819,'  consented  that 
they  (the  plaintiffs)  should  hold,  as  equitable  mortgagees,  the  leases  and  title-deeds 
of  the  three  pubic  houses  before  alluded  to,  by  way  of  security  for  their  debt,  and  that 
the  same  should  be  paid  out  of  the  monies  secured  to  Franklyn  by  the  a>rreement  of 
the  6th  August,  1817.  j       j  o 

The  transaction  with  Franklyn  in  1817,  left  Thomas  in  sole  possession  of  the 
brewery  and  its  appurtenances.  He  appears  immediately  to  have  required  assistance. 
In  1816,  we  find  him  m  partnership  with  Ellis  and  Cori.ie ;  [154]  a  bankrupt  in  1820, 
butcontesting  the  commission.  At  the  end  of  1620,  Corbie  withdrew  from  the  partner- 
ship, and  Ellis  alone  remained.     He  seems,  at  that  time,  to  have  been  a  mortgagee  of 
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the  plant,  these  leaseholds,  and  other  premises.  The  two  defendants,  Williams  and 
Welbore  Ellis,  appear  to  have  severally  made  large  advances  to  Ellis  and  the  persons 
engaged  in  the  partnership,  and,  as  a  mode,  I  presume,  of  recovering  back  their  money, 
they  agreed  to  purchase  the  whole  concern.  This  was  afterwards  carried  into  execution 
by  agreement,  dated  6th  November,  1821.  And  by  indenture  dated  1st  April,  1822, 
Thomas  assigns  all  his  interest  in  the  leaseholds  to  the  defendants ;  and  their  title  is 
contirnied  by  indentures  of  lease  and  release  of  the  20th,  and  21st  July,  1823,  between 
John  Ellis  of  the  one  part :  Kamsbottora  of  the  second  part ;  one  WooUey  of  the  third 
pirt ;  Corbie  of  the  fourth  part  ;  Everett  and  Co.,  bankc?-s,  of  the  fifth  part ;  Williams 
and  Co.,  bankers,  of  the  sixth  part  :  and  the  defendants  William  Williams,  and  W'elbore 
Ellis,  of  the  seventh  part  :  all  of  whom  thus  concur  in  making  a  title  to  the  defendants. 
This  deed  is  particularly  pointed  out  on  the  part  of  the  plaintitVs,  in  order  to  notice 
an  admission  contained  in  it  on  the  part  of  John  Ellis,  that  he  was  not  then  in  a 
condition  to  assign  and  deliver  the  leases  of  the  public-houses  in  question  to  the 
defendants,  but  which  unquestionably  refers  to  Franklyn's  lien  upon  them.  We  come 
next  to  the  transaction  of  1 824  ;  the  arrangement  between  Franklyn  and  the  defendants, 
upon  which,  in  a  great  measure  this  cause  depends.  Franklyn  sold  them  all  his 
interest  for  1-5U01 ,  of  which  the  greater  part  was  to  be  applied  in  satisfaction  of  certain 
debts  owing  from  Franklyn.  This  arrangement  was  reduced  into  writing,  in  an  agree- 
ment dated  26th  Februarx',  1 824,  and  made  between  Joseph  Carter  Wood,  and  Fr.inklyn, 
but  which  did  not  contain  the  slightest  reference  to  any  charge  or  lien  created  b}' 
Franklyn  on  any  of  the  public  houses  in  [155]  question,  and  which  was  followed  by 
a  series  of  deeds,  all  dated  on  the  1st  June,  1824. 

The  first  question  mooted  upon  these  facts  was,  whether  Franklyn  was  not  a 
necessary  party  to  the  suit.  The  opinion  I  have  formed  upon  the  merits  relieves  me 
from  the  necessity  of  considering  that  point.  The  merits  are,  whether  the  plaintiffs 
are  equitable  niortgat;ees,  and  entitled  to  relief  against  the  defendants  in  consequence 
of  their  having  notice  of  the  deposit.  There  seems  no  reasonable  doubt  that  the 
plaintiffs  are  equitable  mortgagees  as  against  Franklyn,  and  entitled  to  all  the  remedies 
attached  to  that  character.  It  is  nevertheless  surprising,  that  the  plaintiffs,  being 
Franklyn's  solicitors,  and  perfectly  apprized  of  Franklyn's  embarrassed  situation,  should 
rest  a  f;ict  so  important  to  their  security  upon  parol  testimony  only,  and  that,  accidental 
conversation.  The  original  conversation  in  which  the  contract  was  made,  seems  to 
have  passed  in  the  presence  of  Bozon  and  Franklyn  alone. 

The  next  question  is  on  the  notice.  Here  before  adverting  to  the  evidence,  it  is 
proper  to  explain,  that  I  think  notice  of  Bozon's  possession  of  the  title-deeds,  and 
notice  of  the  debt  from  F'ranklyn  to  Bozon  are  not,  either  severally  or  conjointly,  that 
notice  which  will  entitle  the  plaintiffs  to  the  relief  they  ask  by  this  bill.  The  possession 
of  the  client's  deeds  by  his  solicitor  is  so  usual,  so  much  in  the  ordinary  course  of 
transjictions,  that  there  is  nothing  in  it  which  should  put  a  purchaser  upon  inquiry  ; 
but,  in  this  case,  there  is  still  less  in  that  circumstance,  because  P]llis,  from  whom  the 
defendants  bought,  was  in  the  actual  pos.session  of  a  written  acknowledgment  from 
Bozon,  that  it  was  as  solicitor  for  Franklyn  that  he  held  those  deeds.  Notice  of  the 
fact  that  Bozon  had  the  custody  of  the  leases  was  so  far  from  imposing  upon  Ellis,  or 
Thomas,  or  the  defendants,  the  duty  of  inquiiing  upon  what  terms  Bozon  held  them, 
that,  in  my  opinion,  the  moment  Bozon  acquired,  by  contract  [156]  with  Franklyn, 
an  interest  in  the  leaseholds  beyond  what  his  character  of  solicitor  conferred,  it  became 
incumbent  upon  him  to  communicate  the  fact  to  Ellis,  or  Thomas,  or  the  defendants, 
or  whoever  was  in  the  visible  ownership  of  the  Tamar  Brewery,  and  its  appurtenances. 
It  is  to  him,  and  not  to  the  other  side,  that  laches  is  to  be  imputed  at  this  period  of 
the  transaction. 

Then,  as  to  notice  of  the  fact  that  the  plaintiffs  had  a  demand  for  business  upon 
Franklyn,  that  is  not,  any  more  than  the  other,  the  notice  requisite  to  the  plaintiffs 
case  :  it  stops  short  of  what  they  must  shew.  If  the  point  now  in  discussion  were 
whether  the  Court  ought  to  compel  the  plaintills  to  deliver  up  the  leases  to  Williams 
and  Ellis,  the  notice  of  the  debt  might  be  material ;  but  the  present  question  is, 
whether  the  Court  shall  establish  the  plaintiffs'  claim  against  the  land.  My  opinion 
is,  that  the  plaintiffs,  to  succeed  in  this  suit,  must  fix  upon  the  defendants  actual  or 
constructive  notice  of  the  agreement  between  Franklyn  and  the  plaintiffs,  by  which 
the  deeds  were  to  remain  in  their  custody,  as  a  security  for  their  debt.  They  say  this 
is  done ;  it  is  for  me  to  examine  how  far  this  assertion  is  borne  out  by  facts.     The 
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defendants  upon  their  oaths  deny  it  distinctly  and  positively ;  it  must  therefore  be 
proved  ngainst  them  by  two  witnesses  ;  or,  at  least,  by  one  witness  and  circumstances, 
and  in  such  a  way  as  to  establish  it  satisfactorily.  Frankly  n  is,  I  think,  the  only  witness 
who,  by  parol,  proves  direct  personal  notice  upon  either  of  the  defendants.  His  compe- 
tency was  objected  to,  perhaps  with  justice,  but  I  shall  dismiss  the  question,  because  his 
deposition  was  read,  and  a  slight  examination  will  shew  how  little  reliance  can  be  placed 
on  it.  What  I  shall  first  particularly  point  out,  is  evidence  favourable  to  the  defen- 
dants :  I  select  it  Ijecause  it  is  of  the  highest  character ;  I  mean  the  deeds  which  passed 
under  Franklyn's  hand  and  seal.  The  first  and  most  important  deed  is  the  general 
agreement  between  Franklyn  and  the  defendants,  dated  the  1st  of  June,  1824.  This 
in-[157]-strument  contains  a  recital  of  the  leases  and  an  agreement  on  the  part  of 
Franklyn  to  assign  them  to  the  defendants,  but  without  the  least  intimation  that 
they  wei-e  subject  to  any  such  charge  as  that  to  which  Fraid<lyn  now  swears,  and  of 
which  he  pretends  he  had  given  them  express  notice.  The  instrument  contains  also 
a  recital  that  Franklyn  was  indebted  to  various  persons,  of  whose  names  he  had 
delivered  a  list  to  the  defendants,  and  the  defendants  covenant  with  Franklyn  to 
discharge  those  debts;  but  here  again  there  is  no  intimation  that  any  of  the  creditors 
had  a  charge  or  lien  upon  the  premises. 

It  may  perhaps  be  doulttful,  upon  the  circumstances,  whether  or  not  Franklin  can 
sustain  an  action  upon  this  covenant,  against  the  defendants,  for  not  relieving  him 
from  the  plaintiff's'  debt ;  it  is  no  part  of  my  duty  now  to  discuss  that  question.  The 
important  obseivation  is,  that  though  Franklyn  insists,  with  some  colour,  that,  in  this 
clause,  he  was  stipulating  with  the  defendants  for  the  payment  to  the  plaintiff's  of  this 
identical  debt,  there  is  not  the  slightest  allusion  to  atiy  charge  or  lien  for  securing  it. 
How  are  these  omi.ssions  to  be  accounted  for?  And  with  this  deed  in  my  hand,  what 
reliance  can  I  place  upon  Franklyn's  testimony,  when  he  deposes,  not  only  to  the  fact 
of  the  equitable  mortgage,  but,  in  opposition  to  the  oaths  of  the  defendants,  swears 
that  he  had  given  the  defendants  cleai'  and  distinct  notice  of  it?  The  eff^ect  of  these 
instruments  does  not  stop  here  ;  the  leaseholds  are  actually  assigned  to  the  defendants 
b}'  a  separate  deed  of  the  same  date,  and  which  deed,  containing  as  it  does,  covenants 
against  existing  incumbrances,  and  for  further  assurance,  is  totally  inconsistent  with 
his  story.  How  is  it  possible  to  suppose  that,  previous  to  executing  these  deeds, 
Fi'anklyn  had  actually  communicated  to  Williams  the  equitable  charge  now  in  question, 
and  that  Williams  accepted  the  property  with  this  chai-ge!  I  cannot  hear  it  said  that 
Franklyn  did  not  know  what  he  signed.  That  is  to  be  listened  to  only  where  fraud  or 
imposition  is  [158]  charged  ;  but  there  is  not  in  this  case  the  least  colour  for  such  an 
imputation.  I  must  consider  these  documents,  therefore,  as  contradicting  the  testimony 
of  Franklyn,  and  strongly  confirming  the  answer  of  the  defendants.  The  next  document 
used  in  the  argument  which  I  shall  notice,  is  the  list  of  debts  signed  by  Franklyn,  and 
produced  from  the  custody  of  the  defendants,  and  in  which  the  plaintiff's'  claim  on 
Franklyn  is  stated.  I  assume  this  paper  to  be  the  list  of  Franklyn's  debts  referred  to 
in  the^  agreement  of  the  1st  of  June,  1824,  and  which  debts  the  defendants  covenant 
with  Franklyn  to  discharge.  This  is  said  to  aff'ord  evidence  that  the  defendants  had 
notice  of  the  deposit:  it  shews  that  they  knew  of  a  claim  by  the  plaintiff's  upon 
Fi-anklyn,  but  nothing  more.  Thei'C  has  been  certainly  some  misunderstanding,  but 
there  is  not  in  the  list  the  slightest  allusion  to  the  lien  or  charge  now  in  question^or  to 
the  contract  of  deposit ;  an  omission  which  seems  to  me  irreconcileable  with  Franklyn's 
testimony,  that  he  had  spoken  of  it  openly  to  Williams. 

For  the  purpose  of  proving  their  proposition,  the  plaintiffs  also  resort  to  two  letters, 
one  dated  in  November,  18-23,  from  Franklyn  to  Amory,  the  solicitor  of  the  defendants, 
and  the  other  from  Franklyn  to  the  defendant  Williams  himself.  The  expressions  in 
both  these  letters  are  sufficiently  accounted  for  liy  the  treaty  for  the  liquidation  of 
Franklyn's  debts,  and  the  known  and  acknowledged  fact  that  Bozon  had  the  custody 
of  the  leases  as  Franklyn's  solicitor.  In  the  letter  to  Amory,  is  a  statement  by  Franklyn 
of  his  debts,  and  of  the  measures  he  had  taken  to  compromise  them  If  it  had  not 
been  known  that  Bozon  had  the  leases  as  Franklyn's  solicitor,  and  that  he  had  a 
demand  upon  Franklyn,  the  expression  in  this  letter  might  have  put  Amory  upon 
inquiry,  but  they  appear  to  be  quite  satisfied  by  these  two  facts,  and  did  not"  in  the 
least  suggest  a  contract  of  equitable  deposit,  or  any  thing  bevond  the  possibility  of 
the  common  lien  of  an  attorney,  a  claim  quite  diff'erent'from  that  which  is  now  contended 
[159]  for.     The  letter  to  Williams  contains  also  a  list  of  Franklyn's  debts,  and  only 
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mentions  the  plaintiff's  demand  among  them,  without  referring  to  the  leases  at  all. 
The  observation  upon  it  is,  therefore,  feebler  than  upon  the  other  letter. 

Another  fact  pi-essed  upon  the  Court  on  this  subject  is  a  pencil  memorandum, 
proved  to  be  the  hand-writing  of  Mr.  Aniory,  on  a  schedule  to  a  deed,  betw"een  John 
Ellis  (the  person  to  whom  Bozon  gave  the  acknowledgment  that  he  was  in  possession 
of  the  deeds  as  solicitor  to  Franklyn,)  and  the  defendants,  with  several  other  persons. 
It  appears  that  Ellis  had,  in  the  course  of  these  transactions,  become  the  proprietor  of 
this  brewery,  and  acquired  an  important  interest  in  its  ap|)urtenances,  and,  among 
others,  the  public  houses,  the  subject  of  this  cau^^e.  The  defendants,  having  made 
large  advances,  were  desirous  to  purchase  the  concern,  and  a  deed  is  entered  into 
between  Ellis  and  the  defendants  for  that  puipose.  It  is  dated  the  6th  November, 
\S2\,  and  by  it  Ellis  agrees  to  sell  to  Williams  and  Kllis,  at  a  valuation,  his  int-rest 
in  the  leases,  ftock,  &c.,  mentioned  in  the  second  schedule  to  the  said  indenture  ;  and 
the  indenture  contains  a  covenant  that  the  third  schedule  is  a  true  and  perfect  account 
of  all  the  charges  and  incumbrances  on  tiie  premises,  of  which  he  (Ellis)  had  any  notice, 
except  such  as  are  specified  in  the  body  of  the  deed.  Now,  there  is  no  allusion,  either 
in  the  deed  or  in  the  schedule,  to  the  plaintiffs  debt ;  which  very  clearly  shews  that 
Ellis,  who  w;is  an  attorney,  and  who  was  in  the  actual  possession  of  Bozon's  written 
acknowledgment  that  he  held  the  indentures  of  lease,  did  not  understand  that  this 
possession  was  coupled  with  an  equitable  mortgage  of  the  messuages.  The  pencil-mark 
on  the  schedule  used  for  the  plaintiffs,  is  represented  to  amount  to  an  admission  of 
notice  of  the  equitable  mortgage  now  in  question,  in  opposition  to  Amory's  denial 
con-[160]  tained  in  his  deposition.  But  it  is  impossible  to  draw  any  such  conclusion 
from  it.  Inferences  from  extraneous  facts,  impeaching  the  truth  of  a  solemn  denial 
upon  oath,  ought  at  least  to  be  clear  and  direct ;  and  such  can  hardly  be  said  to  belong 
to  the  memorandum  in  question,  even  supposing  it  was  both  distinct  and  intelligible, 
which  it  is  not.  I  find  myself  quite  unable  to  say  of  what  words  it  is  composed  ;  nor 
can  I,  in  any  way,  determine  what  Amory  meant  by  it :  it  is  sutlicient,  for  the  present 
purpose,  to  say,  that  it  conveys  no  distinct  intimation  respecting  the  present  subject, 
and,  if  it  did,  would  carry  it  no  further  than  to  an  attorney's  claim  of  lien  on  his  client's 
deeds.  And  I  may  add,  by  the  way,  that,  if  Araory  merits  credit,  the  plaintiff's  first 
open  claim  was  a  claim  of  this  description,  and  not  the  claim  made  upon  this  record. 

The  next  circumstance  relied  upon  by  the  plaintiffs,  as  evidence  of  notice,  is  the 
deed  of  the  21st  July,  1823,  to  which  the  defendants  are  parties:  it  is  the  assignment 
from  John  Ellis  and  others,  to  Williams  and  Welbore  Ellis,  the  defendants.  It  is  there 
recited  that  John  Ellis  was  not  in  a  condition,  at  that  time,  to  assign  and  deliver  the 
leases  in  question,  with  some  others,  to  Williams  and  Welbore  Ellis  ;  and  the  notice 
of  this  incapacity,  which  the  recital  demonstrates,  is  treated  as  notice  of  this  supposed 
equitab'e  mortgage.  Whereas,  it  is  (|uite  obvious  that  this  recital  must  have  had  in 
view  Franklyn's  claim  under  the  agreement  of  August,  1817,  which,  to  the  knowledge 
of  all  the  parties,  limited  and  fettered  John  Ellis's  power  over  these  leases,  but  goes  no 
step  beyond  it.     This  is  too  clear  for  discussion. 

It  has  been  argued,  that  these  circumstances,  or  some  of  them,  if  they  do  not  amount 
to  notice,  placed  the  defendants  under  the  necessity  of  inquiring  of  Bozon  on  what  teims 
he  held  the  leases,  in  which  case  they  would  have  obtained  the  notice ;  and,  in  support 
of  this  argu-[161]-ment,  Daniels  v.  Davidstmi  (16  Ves.  249),  and  other  eases  establishing 
that  proposition,  were  cited.  That  proposition  is,  that,  if  a  purchaser  of  land  sees  a 
tenant  in  possession,  he  is  bound  to  inquire  of  that  tenant  what  his  interest  is,  and,  if 
he  does  not,  he  must  take  the  consequences.  If  the  present  case  ranged  within  that 
class  of  cases,  I  should  come  to  the  conclusion  which  the  plaintiffs  desire  ;  but  it  seems 
to  me  of  an  entirely  different  description.  A  tenant  seen  in  the  actual  possession  of 
the  land  may  have  in  it  almost  any  extent  of  interest :  he  may  be  tenant  from  year 
to  year,  for  any  number  of  years,  for  life  or  lives  ;  or  he  may  hold  under  an  agreement 
upon  any  conditions.  It  would  be  highly  inequitable  that  he  should  not  have  the  just 
benefit  of  his  previous  contract,  when  the  purcha.ser  knows  that  the  tenant  has  some 
interest  or  other,  without  knowing  what,  and  not  only  has  the  means,  but  is  called 
upon  to  ascertain  what  it  is.  In  the  present  case,  the  plaintiffs  have  no  possession 
denoting  any  interest  in  the  land  ;  they  had  the  parchments,  and  had  them  naturally 
as  the  law-agents  of  the  owner ;  and  they  held  this  out  under  their  hands  to  all 
concenied. 

Again,  it  is  stated  to  have  been  decided,  that  the  mere  deposit  of  deeds  constitutes 
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an  equitable  mortgage,  even  without  a  word  being  said  ;  and  from  this  it  is  argued, 
that,  when  the  defendants  knew  the  plaintiff's  h-d  tf)e  deeds,  they  should  have  inferred 
that' it  was  as  mortgagees.  Where  it  has  been  so  decided,  it  has  always  been,  where 
the  possession  could  be  accounted  for  in  no  other  way,  or  the  holder  was  otherwise  a 
strani^er  to  the  title  and  the  lands.  I  concui-  entirely  with  those  eminent  persons  who 
regret  the  inroad  which  the  doctrine  of  mortgage  by  mere  deposit  has  made  upon  the 
wise  provisions  of  the  statute  of  frauds.  So  far  as  it  has  been  carried  by  a  course  of 
decision,  I  think  it  my  duty  to  follow,  but  no  further.  It  [162]  does  not  appear  to 
me  to  be  just,  in  support  of  such  a  doctrine,  to  strain  equivocal  circumstances  into 
evidence  of  notice  most  positively  denied  upon  oath,  and  to  impose  upon  a  purchaser, 
in  favour  of  a  solicitor,  the  task  of  asking  that  solicitor  whether  the  representation 
made  by  him,  under  his  hand,  is  true  or  false.  In  truth,  I  think  the  negligence  is  to 
be  imputed  to  the  plaintiffs.  They  were  so  connected  with  Franklyn,  and  with  the 
concern  of  the  Tamar  Brewery,  that  they  could  not  have  been  ignorant  of  what  was 
passing.  They  must  have  known  of  the  various  transfers  which  took  place.  No  other 
person  is  brought  forward  as  the  solicitor  of  Franklyn.  It  is  marvellous  that  it  did 
not  occur  to  them  after  the  equitable  mortgage  was  made,  as  they  say,  to  give  a  formal 
and  a  written  notice  to  some  of  the  parties  through  whose  hands  the  concern  passed, 
of  the  change  in  their  situation,  and  that  they  were  become  equitable  mortgagees,  by  a 
secret  convei'sation,  and  were  no  longer  mere  .solicitors  in  possession  of  their  clients' 
papers.  The  liability  of  the  defendants  to  Franklyn  upon  the  covenant  contained 
in  the  agreement  of  June,  1824,  and  their  right  to  a  decree  for  delivery  to  them  of 
those  deeds  without  paying  the  debt,  the  subject  of  the  covenant,  are  questions  which 
do  not  arise  in  this  cause.  As  notice  is  not  established,  I  am  of  opinion  the  bill 
must  be — 

Dismissed,  with  costs. 

[163]  John  Groves  v.  Levi  Groves.  Exch.  Oh.  in  Eq.  Nov.  25tb,  1828.  Feb. 
3rd,  1829. — Bill  for  the  conveyance  of  an  estate,  alleged  by  the  plaintiff' to  have 
been  purchased  and  paid  for  by  him,  and  to  have  been  conveyed  to  an  ancestor 
of  the  defendant,  as  a  trustee  for  the  plaintiff',  dismissed,  but  without  costs  ;  there 
being  no  written  agreement  or  declaration  of  trust,  signed  by  the  defendant's 
ancestor,  and  no  actual  evidence  of  the  payment  of  the  purchase  money  by  the 
plaintiff;  though  there  was  evidence  of  constant  possession  by  the  plaintiff,  and  of 
conversations  in  which  the  defendant's  ancestor  had  stated  that  the  plaintiff  had 
purchased  the  property  in  his  name,  with  a  view  of  giving  him  a  vote  for  the 
county  ;  this  evidence  was  however  rather  contradictory. — Semble  : — that  this 
Court  will  not  assist  a  party  in  getting  back  an  estate  conveyed  by  him  for  an 
illegal  purpose,  as  to  enable  the  grantee  to  vote  at  an  election,  or  to  sit  in  Parlia- 
ment, even  though  it  has  not  been  used  for  the  illegal  purpose. — The  Court  will 
not,  generally  speaking,  enforce  an  agreement  wholly  voluntary,  and  without 
consideration. 

[Dissented  from.  Cave  v.  Mackenzie,  1877,  46  L.  J.  Ch.  564.] 

The  bill  stated  an  indenture,  dated  31st  December,  1812,  made  between  John 
Gladwyn,  of  the  first  part ;  the  plaintiff',  of  the  second  part ;  the  plaintiff's  late  brother, 
Simon  Groves,  of  the  third  part ;  Thomas  Fox,  Gentleman,  of  the  fourth  pait ;  John 
Golding,  of  the  fifth  part ;  and  Barnch  Fox,  of  the  sixth  part  ;  by  which,  in  considera- 
tion of  the  sum  of  .5001.  paid  by  the  plaintiflfto  John  Gladwyn,  and  of  the  sum  of  2501. 
therein  expressed  to  be  paid  by  Simon  Groves  to  John  Gladwyn,  John  Gladwyn  granted, 
bargained,  sold,  aliened,  enfeoff'ed,  conveyed,  and  confirmed,  unto  Thomas  Fox,  and  his 
heirs,  divers  hereditaments  and  premises  therein  described,  (that  is  to  say),  certain 
premises  therein  mentioned,  as  agreed  to  be  purchased  by  the  plaintiff  at  the  price  or 
sum  of  5001.,  as  also  certain  premises  agreed  to  be  purchased  by  the  said  Simon  Groves 
at  the  price  or  sum  of  2501.,  to  hold  the  former  premises  to  the  uses  therein  mentioned, 
but  to  hold  the  other  premises,  that  is  to  say,  those  agreed  to  be  purchased  by  Simon 
Groves  at  the  price  of  2501.,  to  such  uses  as  the  said  Simon  Groves  should,  in  manner 
therein  mentioned,  appoint ;  with  remainder  to  the  use  of  the  said  Simon  Groves,  and 
his  assigns,  for  his  natural  life ;  remaindei'  to  the  use  of  the  said  Thomas  Fox,  and  his 
hens,  during  the  natural  life  of  the  said  Simon  Groves,  in  trust,  for  the  sole  benefit  of 
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the  sjiid  Simon  Groves,  to  the  intent  that  any  wife  of  Simon  Groves  might  not  be 
entitled  to  dower ;  with  remainder  to  the  use  of  the  heirs  of  the  said  Simon  Groves, 
for  ever :  and  a  fine,  levied  pursuant  to  a  covenant  in  the  said  indenture.  The 
bill  further  stated,  that  although  [164]  it  was  in  the  said  indenture  expressed  that 
Simon  Groves  had  agreed  to  purch.ise,  at  the  price  of  2501.,  the  meadow-land  therein 
described  :  yet  the  fact  was,  that  the  purchase  of  the  said  premises  w;is  made  for  and 
on  behalf  of  the  plaintiff:  and  the  2501.,  the  purchase-money  for  the  same,  was  paid 
to  the  Siiid  John  Gladwyn,  not  with  or  out  of  the  monies  belonging  to  the  said  Simon 
Groves,  but  with  and  out  of  the  proper  monies  of  the  plaintiff,  and  the  agreement  and 
under.<tanding  liel  ween  the  said  Simon  Groves  and  the  plaintiff  was,  that  Simon  Groves, 
though  the  conveyance  was  made  to  him  as  aforesaid,  was  to  hold  the  premises  so 
conveyed  to  him,  as  a  trustee  for  plaintiff,  and  was  to  execute  a  proper  conveyance 
thereof  to  plaintiff,  or  as  he  should  direct,  when  called  upon  so  to  do  :  and  he  accord- 
ingly made  and  signed  one  or  more  acknowledgments  or  memorandums  in  writing 
to  that  effect  :  that  Simon  Groves  really  was  a  trustee  for  plaintifl  of  the  premises  so 
purchased  of  the  said  .lohn  Gladwyn  at  the  price  of  2501.,  and  conveyed  to  the  said 
Simon  Groves  ;  and  that  Simon  Groves  never  was  in,  or  ever  entered  into  the  possession 
of  the  premises  so  conveyed  to  him,  or  into  the  receipt  of  the  rents  and  profits  thereof, 
or  of  any  part  thereof  ;  but,  on  the  contrary,  the  plaintiff,  as  the  owner  thereof,  upon 
the  said  purchase  thereof  being  nitde,  entered  into  possession  thereof,  or  into  the 
receipt  of  the  rents  and  profits,  and  had  ever  since  continued,  and  still  was,  in  such 
possession  or  receipt ;  that  Simon  Groves  died  on  the  6th  day  of  January,  182;5,  intestate, 
leaving  the  defendant,  his  nephew  and  heir-at-law,  upon  whom,  as  such  heir-at-law, 
the  said  premises  descended  :  but  the  defendant,  knowing  that  Simon  Groves  was  a 
trustee  thereof  for  the  plaintiff,  after  the  death  of  Simon  Groves,  and  on  the  20th 
February,  1824,  signed  an  acknowledgment  or  undertaking  in  writing,  respecting  the 
said  premises,  to  the  following  effect : 

"I  acknowledge  that  the  close  of  land,  an  allotment  on  [165]  Little  Common,  in 
November,  1812,  conveyed  by  Mr.  John  Gladwyn  and  others  to  my  late  uncle  Simon 
Groves,  was  paid  for  with  the  money  of  my  uncle  John  Groves,  and  was  so  conveyed 
to  my  said  uncle  Simon,  to  make  him  a  vote  for  the  county  :  and  I,  having  no  claim 
to  the  said  land,  excepting  ;is  heir-at-law  of  my  uncle  Simon,  do  hereby  agree  to  convey 
it  to  my  uncle  John,  when  required  by  him  to  do  so,  without  any  further  considera- 
tion ;  but  my  said  uncle  John  is  to  indemnify  me  from  all  expense  of  the  conveyance. 
Dated  20th  February,  1S24.  "Levi  Groves." 

Witness  to  the  signing\S.  Luckham. 
of  the  above,  J  Gerd.  Sampson. 

The  bill  prayed  that  the  defendant  might  be  decreed  to  execute  a  proper  conveyance 
to  the  plaintiff,  or  as  he  should  direct,  of  the  premises,  and  an  injunction  to  restrain 
the  defendant  from  proceeding  in  ejectment. 

The  defendant,  by  his  answer,  denied  all  knowledge  of  the  circumstances  under 
which  the  property  was  purchased  and  conveyed  to  Simon  Groves  :  and  contended,  that 
Simon  Groves  was  the  actual  owner  of  the  premises,  and  in  the  possession  thereof ; 
and  that,  upon  his  decease,  the  premises  descended  to  the  defendant  as  his  heir-at-law. 
The  defendant  admitted  that,  after  Simon  Groves's  death,  he  signed  the  acknowledg- 
ment set  forth  in  the  bill,  but  alleged  that  he  signed  the  same  through  ignorance  of 
the  facts,  and  in  reliance  on  the  representations  of  the  plaintiff,  as  to  the  circumstances 
under  which  the  property  had  been  purchased  and  conveyed  ;  which  representations 
he  bad  since  discovered  and  believed  to  be  wholly  untrue  :  and  that  he  was  induced 
to  sign  such  acknowledgment,  and  to  trust  to  the  representations  of  the  plaintiff,  in 
consequence  of  the  promises  and  assurances  of  the  plaintiff,  that  he  would  assist  him 
in  his  trade. 

Both  parties  entered  into  evidence.  The  general  effect  [166]  of  the  evidence  being 
detailed  in  the  judgiuent,  it  is  sufficient  to  state,  that  the  plaintiff  proved  the  execution 
of  the  conveyance  ;  the  payment  by  him  of  the  expenses  of  the  conveyance ;  that  he 
h<id  always  been  in  possession  ;  that  Simon  Groves  had  never  been  in  possession  ;  and 
that,  in  conversation  with  various  persons,  Simon  Groves  had  repeatedly  stated  that 
the  land  was  his  brother's  (the  plaintiff's),  and  had  been  bought  in  Simon  Groves's 
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name,  for  the  purpose  of  giving  him  a  vote  for  the  county.  The  evidence  also  tended 
to  negative  any  fraud  on  the  part  of  the  plaintifl'in  obtaining  the  acknowledgment  from 
the  defendant.  The  defendant  examined  several  persons,  to  prove  declarations,  both 
by  the  plaintiff  and  the  defendant,  that  the  land  in  question  was  the  property  of  Simon 
Groves,  and  that  the  plaintiff  was  in  possession  only  as  tenant  to  Simon  Groves. 

Mr.'  Jervis,  and  Mr.  Lovat,  for  the  plaintifl'.  The  defendant,  having  signed  an 
acknowledgment  that  he  is  a  trustee  for  the  plaintiff,  cannot  now  relieve  himself  from 
that  admission.  This  case  is  stronger  than  Giiscoi(/nev.  Thwing  (1  Vern.  366),  in  which 
the  evidence  was  not  sufficient  to  establish  the  trust.  In  Curtis  v.  Perry  (6  Ves.  740), 
the  Court,  it  is  true,  would  not  interfere  where  ships  had  been  registered  in  the  name 
of  another  person,  with  a  view  of  enabling  the  real  owner  to  employ  them  in  contracts 
with  government,  which,  as  a  member  of  Parliament,  he  was  restricted  by  law  from 
doing.  But  the  distinction  between  that  case  and  the  present  is,  that  there  the  illegal 
purpose  had  been  answered,  here  it  has  not ;  for  Simon  Groves  never  voted  in  respect 
of  this  property.  In  JFard  v.  Lunt  (Prec  in  Chancery,  182),  where  a  father  executed 
a  bond  to  his  "daughter,  to  avoid  the  payment  of  taxes,  but  always  kept  it  by  him, 
the  Court  consider-[167]-ed  it  as  an  incomplete  transaction,  and  thought  that,  if  the 
daughter  had  obtained  possession  of  the  bond,  I'elief  would  be  granted  against  it. 
And  in  Birch  v.  Blagrave  (Ambl.  264),  where  a  man  made  a  fraudulent  conveyance 
of  his  estate,  thinking  that,  by  so  doing,  he  might  swear  to  his  want  of  qualification  to 
serve  the  office  of  Sheriff,  but  did  not  in  fact  take  the  oath,  and  afterwards  paid  the 
fine,  and  by  his  will  devised  the  estates,  the  Court  relieved  against  the  conveyance, 
the  illegal  purpose  for  which  it  had  been  executed  not  having  been  answered.  So,  in 
Platainore  v.  Staple  (G.  Coop.  C.  C.  250),  an  injunction  was  granted,  to  restrain  the 
defendant  from  suing  for  a  rent-charge  granted  to  qualify  him  to  sit  in  Parliament, 
the  purpose  for  which  it  was  granted  never  having  been  answered. 

Mr.  Rose  and  Mr.  Warry,  for  the  defendant.  The  question  is,  whether  there  is 
such  a  resulting  trust  for  the  plaintiff  as  entitles  him  to  come  into  this  Court  for  a 
conveyance.  To  entitle  him  to  the  assistjince  of  this  Court,  he  should  come  with 
clean  hands,  which  he  does  not ;  for,  according  to  his  own  witnesses,  this  conveyance 
was  made  for  a  fraudulent  and  illegal  purpose.  There  is  no  evidence  that  the  estate 
was  purchased  with  the  plaintiff's  money.  The  assertion  that  the  conveyance  was 
made  to  Simon  Groves,  with  a  view  of  giving  him  a  vote  for  the  county,  is  wholly 
at  variance  with  the  uses  declared  by  the  conveyance;  for  the  same  object  might  have 
been  effected  by  giving  Simon  Groves  only  a  life  estate.  There  can  be  no  trust 
without  a  writing,  unless  it  arise  by  operation  of  law.  In  the  present  case,  there  is 
no  declaration  of  trust  in  writing,  nor  is  there  any  resulting  trust  by  operation  of  law. 
The  circumstance  relied  on,  that  the  conveyance  was  to  gi^e  a  colourable  vote  for  the 
county,  is  directly  opposed  to  any  resulting  trust  by  operation  of  law,  for  to  operate 
such  a  [168]  trust,  the  Court  must  give  effect  to  an  illegal  transaction.  There  can  be 
no  resulting  trust  arising  by  operation  of  law,  except  where  the  purchase  money  is 
paid  by  one  person,  and  the  legal  estate  is  in  another,  or  where  a  trust  is  declared 
only  as  to  part,  and  nothing  said  as  to  the  rest.  Crop  v.  Norion,{a)  Lloyd  v.  SpiUet 
(id.  148).  !n  the  present  case,  there  is  no  evidence  that  the  purchase  money  was  paid 
by  the  plaintiff. 

Perhaps  the  Court  would  not  assist  the  defendant,  but  that  is  no  reason  why  it 
should  interfere  for  the  plaintiff.  In  C%irtis  v.  Perry  (supra),  the  Court  refused  to  give 
effect  to  an  illegal  ti'ansaction.  In  Cecil  v.  Butcher  (2  Jac.  &  Walk.  56.5),  the  Court 
declined  to  give  relief  upon  the  loss  of  a  conveyance  executed  to  give  a  colourable 
quahfication  to  kill  game,  but  retained  the  bill  for  a  year,  with  liberty  to  bring  an 
action.  Gascoigne  v.  Thwing  has  no  application.  The  undertaking  by  the  defendant 
must  be  wholly  thrown  out  of  the  case,  being  without  any  consideration  ;  and  the 
Court  will  not  enforce  an  agreement  or  undertaking  not  founded  on  consideration. 

Mr.  Jervis,  in  reply.     Crop  v.  Xorlon  does  not  apply.     The  clue  to  all  the  cases  on 

(a)  2  Atk.  74. 

This  case  is  reported  rather  differently  in  9  Mod.  233.  From  an  observation  of 
Lord  Hardwicke  in  this  case,  it  seems  to  have  been  doubted  whether  there  was  a 
resulting  trust  in  the  case  of  a  joint  advance,  where  the  purchase  was  made  in  the 
name  of  one.  That  there  is  such  a  resulting  trust,  was  decided  in  TFray  v.  Steele, 
2  Ves.  &  B.  388.  8  .  ./  . 
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this  subject  is,  whether  the  illegal  purpose  has  been  effected.  In  Gagcoif/ne  v.  Timing, 
there  was  not  suthcient  evidence  to  establish  the  trust.  In  this  case,  there  is  abundant 
proof.  The  agreement  signed  by  the  defendant  renders  the  present  much  stronger 
than  any  former  case.  Brackeiiburi/  v.  Brackenhiirij  (2  Jac.  &  Walk.  391)  was  also 
cited  in  the  reply. 

[169]  The  Lord  Chief  B.ajion  (after  stating  the  pleadings  and  the  evidence). 
Tbo  le-sult  of  the  evidence  is,  that  no  agreement  signed  by  Simon  Groves  appears; 
and  I  am  bound,  from  the  evidence,  to  assume  that  there  never  was  any  such  agree- 
ment. The  evidence  does  not  prove  that  the  plaintiff  actually  paid  the  purchase- 
money  for  the  land  in  question.  Fox's  evidence  comes  nearest  to  this  point.  He 
proves  that  he  was  the  attorney  employed  in  the  transaction,  and  that  he  was 
employed  by  Simon  Groves  to  convey  the  land  to  him  ;  and  that,  at  the  completion 
of  the  purchase,  it  was  stated  to  him  by  Simon  Groves,  in  the  presence  of  the  plaintiff", 
that  he  (Simon  Groves)  bought  the  land  to  make  himself  a  freeholder  for  the  county. 
This  is  the  best,  and  I  may  say  the  only  evidence  respecting  the  payment  of  the 
purchase-money.  There  is  abundant  evidence  that  Simon  Groves  in  conversation 
often  said  that  he  had  not  paid  any  part  of  the  purchase-money  ;  and  one  witness 
adds,  that  Simon  also  said  that  the  plaintiff"  had  often  requested  him  to  make  a  will 
and  devise  the  land  to  one  of  the  plaintiff's  sons,  and  to  tell  him  to  which  of  the 
plaintiff's  sons  he  devised  the  same,  in  order  that  the  plaintiff  might  take  it  into 
consideration  in  the  disposal  of  his  property,  so  as  to  make  his  children  equal ;  and 
that  Simon  Groves  also  said,  that  he  believed  the  plaintiff  had  another  motive  for 
having  the  land  conveyed  to  him,  besides  making  him  a  vote  for  the  county,  viz.  in 
order  to  induce  him,  Simon  Groves,  to  make  a  will,  the  plaintiff  knowing  that  a 
former  will,  bv  which  he  had  bequeathed  the  principal  part  of  his  property  to  the 
plaintiff  and  his  children,  had,  in  consequence  of  a  dispute  between  them,  been 
destroyed.  There  is  also  some  evidence  as  to  the  pos.session  of  the  property.  The 
fair  result  of  which  is,  that  the  plaintiff  has,  ever  since  the  purchase,  had  possession 
of  the  property  :  and  it  cerfciinly  does  not  appear  that  he  ever  paid  any  rent.  The 
pl.iintiff  h;is,  however,  some  advantage  in  this  part  of  the  case,  because  he  has  all 
Simon  Groves's  [170]  papers  in  his  possession,  being  his  personal  representative.  If 
the  cause  turned  upon  this  fact,  I  would  put  it  into  some  course  of  in(|uiry  ;  but  my 
opinion  on  other  points  renders  this  immaterial.  On  the  other  hand,  a  witness,  of 
the  name  of  Legg,  swears  to  a  conversation  of  the  plaintiff's,  in  which  he  represented 
that  the  land  was  bought  with  Simon's  money.  I  mention  this  only  to  shew  the 
mischief  and  danger  of  this  species  of  testimony.  There  is  abundant  proof  that 
Simon  Groves  was  a  person  in  good  circumstances. 

The  first  question  is,  what  relief  the  plaintiff"  is  entitled  to  on  the  agreement  or 
undertaking  signed  by  the  defendant.  And  I  will  at  once  state  my  opinion,  that,  if 
the  plaintiff  could  remove  the  objection  which  arises  to  this  instrument  from  the  want 
of  consideration,  still  the  circumstances  under  which  it  appears  to  have  been  obtained 
are  such  as  would  not  entitle  him  in  a  Court  of  equity  to  derive  any  benefit  from  it. 
But,  independently  of  these  circumstances,  there  is  an  insuperable  objection  to  the 
relief  sought  by  this  bill  as  founded  on  that  agreement,  namely,  that  the  agreement 
was  purely  voluntary  and  without  any  consideration,  and,  therefore,  cannot,  of  itself, 
support  either  a  bill  or  an  action.  The  plaintiff"  must,  therefore,  stand  or  fall  by  his 
original  case,  unaided  by,  and  independent  of,  the  acknowledgment  signed  by  the 
defendant.  The  case  which  he  mu.st  set  up  and  rely  upon  is,  that  he  paid  the  money, 
though  the  conveyance  was  made  to  Simon  Groves ;  and,  therefore,  that  there  was  a 
trust  by  operation  of  law  for  him,  and,  as  a  consequence,  that  he  has  a  right  to  call 
for  a  conveyance. 

There  can  be  no  doubt,  that  when  one  man  pays  for  an  estate,  and  has  it  conveyed 
to  another,  that  the  grantee,  who  has  the  legal  estate,  is  a  trustee  by  operation  of  law 
for  the  purchaser.  But  I  conceive  that  the  fact  must  be  distinctly  established  by 
satisfactory  evidence.  Here,  it  is  not  so  established.  The  payment  of  the  money  is 
not  traced  [171]  in  any  manner.  As  I  have  already  stated,  all  we  know  on  this 
subject  is  from  Fox,  the  attorney,  who  says  that  he  was  employed  by  Simon  to 
convey  the  land  to  him,  and  that,  at  the  completion  of  the  purchase,  when  Simon 
paid  for  the  land,  he,  Simon,  said,  in  the  presence  of  the  plaintiff,  that  he,  Simon, 
bought  it  to  give  him  a  vote.  What  have  we  to  disprove  this?  Any  evidence  that  it 
was  paid  by  a  draft  of  the  plaintiff  on  his  banker,  or  by  a  bill  traced  into  his  hands, 
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or  in  any  other  atialogous  way?  No,  nothing  but  loose  conversations  of  Simon's, 
proved  by  parol  testimony,  the  most  dangerous  of  all  evidence  upon  such  a  subject. 

It  appears  to  me  that,  in  refusing  to  act  upon  such  evidence,  I  follow  a  wise 
example  set  me  by  the  Court  of  Chancery  in  the  case  of  Gasmigne  v.  Thwing,  in  which 
the  Master  of  the"  Kolls  of  that  day  refused  to  relieve  in  a  case  parallel  to  the  present 
upon  evidence  of  a  similar  description.  It  appears  that  the  plaintiff  has  constantly 
possessed  the  lands,  which  is  a  circumstance  favourable  to  him,  though  it  may  be  easily 
accounted  for,  as  he  possessed  adjoining  lands.  But  the  material  circumstance  is,  that 
there  is  an  absence  of  all  evidence  of  payment  by  him  of  i-ent:  this  is,  however, 
entitled  to  little  weight,  because  the  plaintiff  has  the  whole  evidence  upon  that  subject, 
being  the  administrator  of  his  brother,  and  having  all  his  papers  in  his  own  hands. 
It  would  not  be  just,  therefore,  to  rely  against  the  defendant  upon  the  obscuiity  as 
to  settlements  for  rent ;  and,  if  I  did,  it  would  not  be  sufficient  to  establish  the  pro- 
position which  the  plaintiff  must  make  out.  But  the  conversations  on  which  the 
plaintiff  relies,  introduce  a  circumstance  which  ought  also,  as  it  seems  to  me,  to  defeat 
his  equity,  viz.  that  the  plaintitt's  conduct  shewed  that,  at  the  time  of  the  transaction, 
he  did  not  understand  that  his  brother  Simon  was  a  bare  trustee  for  him.  He  meant 
to  get  at  this  land  in  another  way,  by  Simon's  devise  in  favour  of  one  of  his  own  sons, 
or,  perhaps,  by  ingratiating  himself  with  his  brother,  to  obtain,  l)y  will,  more  of  [172] 
his  property.  Now,  if  such  were  his  views  at  that  time,  he  could  not  afterwards,  by 
a  change  in  his  intention,  tui'n  Simon  into  a  trustee  for  himself. 

I  think,  that,  if  I  am  to  consider  the  money  as  having  been  advanced  by  John, 
then  the  same  conversation  of  Simon,  which  is  the  only  evidence  of  that  fact,  tends 
to  raise  a  strong  presumption  that,  according  to  the  understanding  of  the  parties  at 
the  time,  the  transaction  was  not  revocable  at  the  will  of  John.  I  admit  that  Simon's 
conversation  would  not  be  evidence  for  his  heir,  if  it  were  not  that,  according  to  the 
fair  construction  of  this  record,  and  of  these  depositions,  it  is  part  of  the  same 
conversation  which  is  in  evidence  against  him.  I  think  they  are  connected  together. 
This  view  of  the  case  is  strongly  confirmed  by  the  plaintiffs  acquie.scence.  He  never 
made  any  demand,  as  far  as  appears,  during  the  life  of  Simon.  The  transaction 
occurred  at  the  end  of  1812,  and  Simon  lived  till  1823.  The  plaintiff  made  no  request 
for  a  reconveyance  during  the  eleven  years,  and  never,  till,  by  Simon's  death  without 
a  will,  it  was  discovered  that  the  plaintiff  took  nothing  by  devise  from  him.  Upon 
that  ground,  also,  I  think  I  ought  not  to  give  this  relief. 

There  still  remains  the  objection  arising  from  the  illegal  purpose  for  which, 
according  to  the  plaintiff's  own  case,  the  conveyance  was  made.  For  the  defendant, 
it  has  been  said  that,  supposing  it  satisfactorily  proved  that  it  was  the  plaintiff's  money 
which  paid  for  this  pui'chase,  and  that  theie  was  no  reason  to  believe  that  it  was 
meant  as  a  gift  to  Simon  ;  and  consequently,  that,  upon  the  acknowledged  equity, 
Simon  ought  to  be  considei-ed  as  trustee  for  the  plaintiff,  and  therefore  bound  to 
reconvey  ;  still,  that  the  illegal  purpose  for  which  the  conveyance  was  made  bars  that 
equity.  And  so  at  first  sight  it  would  seem.  But  the  plaintiff'  replies  that  the  illegal 
purpose  alone  is  not  sufficient  to  bar  that  equity  :  that  the  purpose  must  be  accom- 
panied by  the  completion  of  [173]  that  purpose,  and  the  deed  must  have  performed 
its  office.  There  is  some  colour  for  this  argument.  The  first  case  cited  is  Birch  v. 
Blagrave.  In  that  case,  a  citizen  of  London  wishing  to  avoid  fining  for  the  office  of 
sheriff  by  reducing  his  property,  executed  a  voluntary  conveyance  to  his  daughter, 
but  kept  it  in  his  own  possession,  never  communicated  it  to  the  grantee,  lived  for 
years  as  owner,  sold  part  of  the  estates,  and  in  the  interval  actually  avoided  the  office 
of  sheriff  by  paying  the  usual  fine.  He  devised  the  estate,  and  the  contest  was  between 
the  conveyance  anri  the  devise.  The  devise  prevailed.  Lord  Hardwicke's  decree  is 
expressed  with  caution.  He  declares  that  the  deeds  proceeded  from  and  were  founded 
in  a  mistake  in  the  testator,  and  were  made  for  a  particular  purpose  that  never  took 
effect,  and,  therefore,  that  the  trust  and  beneficial  interest  in  equity  remained  in 
himself.  Now,  certainly,  the  distinction  is  broad  and  obvious  between  a  deed  contrived 
for  a  purpose,  which  purpose  is  entirely  in  the  breast  of  the  maker,  and  to  be  executed 
by  him  or  not  at  his  sole  pleasure,  and  of  which  the  grantee  never  had  any  notice, 
and  a  conveyance  made  with  the  privity  of  the  grantee  and  in  his  presence,  and  which 
was  to  answer  the  secret  purpose  at  the  will  of  the  grantee,  and  of  which  the  use  and 
effect  were  in  the  breast  of  the  grantee  and  not  of  the  grantor,  and  that  during  the 
period  of  eleven  years.     The  case,  therefore,  itself  is  no  authority  for  the  present, 
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and  I  should  not  h:ive  considered  it  of  any  importance,  if  Lord  Hardwicke  had  not 
been  reported  to  have  said  :  "  Such  was  the  case  of  Colonel  Pitt.  He  sat  in  the  House 
by  virtue  of  the  conveyance.  Suppose  George  Pitt  had  found  his  mistake,  and 
repented  before  he  carried  his  intention  into  execution,  I  should  have  thought  a 
contrary  determination  would  have  prevailed."  In  subsequent  cases  it  has  been  said, 
that  probably  in  Mr.  Pitt's  case  the  qualification  had  been  given  upon  a  condition 
that  the  donee  should  come  into  Parliament;  and  if  he  had  not,  then  the  trust  would 
have  re-[174]-niained  in  consequence  of  the  condition  having  failed.  We  do  not 
know,  at  least  I  do  not  know,  the  circumstances  of  the  case  to  which  Lord  Hardwicke 
refers ;  but  suppose,  which  does  not  seem  impossible,  that  the  father  intending  to 
support  his  son  or  relation  in  obtaining  a  return  to  Parliament,  had  given  him  a 
qualiHcation  to  enable  him  to  sit,  and  the  donor  immediately  afterwards  had  altered 
his  intention  as  to  the  seat,  so  that  the  conveyance  became  useless.  Lord  Hardwicke's 
dictum  applied  to  such  a  case  would  not  seem  extraordinary.  It  would  bring  the 
case  he  put  very  close  to  the  ciise  which  he  decided,  but  it  would  go  no  way  to  the 
decision  of  the  present  cause.  The  only  other  cases  that  have  been  cited,  which  seem 
to  me  material  to  the  present,  are  two  before  Sir  Thomas  Plumer — Plalainore  v.  Staple, 
in  which,  without  committing  himself  as  to  the  ultimate  result,  he  granted  an  injunc- 
tion ;  and  Cecil  v.  Butclur,  iu  which  the  grantee  was  the  actor,  and  prayed  the  aid  of 
the  Court,  the  deed  being  lost  or  destroyed,  and  the  Master  of  the  Rolls  directed  him 
to  bring  an  action,  and  retained  the  bill  for  a  year.  I  do  not  consider  these  two  last 
cases  as  determining  the  course  to  be  taken  in  the  present.  It  appears  to  me,  that 
if  it  turned  only  on  the  illegal  object  of  the  original  transaction,  I  should  act  most 
consistently  with  law  and  equity  by  refusing  to  interfere,  as  Lord  Eldon  did  in  Bracken- 
bury  V.  Hrachnbury.  When  a  grantor,  so  far  as  he  can,  completes  the  transaction  for 
an  illegal  purpose,  and  leaves  it  in  the  power  of  the  grantee,  during  his  whole  life, 
to  make,  at  his  pleasure,  the  illegal  use  of  the  gift  originally  intended,  he  deserves  all 
the  consequences  attached  to  the  illegality  of  his  act.  If  the  crime  is  not  completed, 
the  merit  is  not  his,  and  therefore,  in  such  a  case,  I  should  not  think  myself  bound 
to  relieve  him,  against  the  heir  of  the  grantee.  The  plaintiff  asks  for  equity  and  does 
not  come  with  clean  hands  to  receive  it.  It  appears  to  me  that  I  ought  to  dismiss 
this  bill  upon  every  one  of  the  three  grounds  to  which  I  have  referred  :  — first,  because 
the  fact,  that  the  [175]  plaintiff  advanced  the  money,  is  not  satisfactorily  proved  ; 
secondly,  because,  if  the  plaintitf  did  in  fact  advance  the  money,  there  seems  reason 
to  suppose,  that  originally  the  parties  did  not  understand  that  Simon  was  bound  to 
convey  the  estate  as  and  when  the  plaintiff  should  direct ;  and  lastly,  because  the 
illegality  of  the  plaintiff's  original  purpose  should,  under  all  the  circumstances,  prevent 
this  Court  from  aiding  him. 

I  think  the  bill  must  be  dismissed,  but  without  costs. 

Playford  v.  Hoare.  Exch.  Ch.  in  Eq.  Feb.  2nd,  3rd,  1829. — Devise  to  trustees  and 
their  heirs,  during  the  life  of  M.  P.,  in  trust,  to  lay  out  the  rents  &c.,  on  government 
securities,  to  accumulate  until  she  shall  attain  twenty-one,  and  from  and  after  she 
shall  attain  that  age,  to  suffer  her  to  receive  and  take  the  rents,  issues,  and  profits 
during  her  life,  not  subject  to  the  control  of  any  husband  with  whom  she  may 
intermarry  ;  her  receipt  to  be  a  sufficient  discharge  for  the  same ;  and  from  and 
after  the  decease  of  M.  P.,  to  the  heirs  of  the  said  M.  P.,  for  ever : — Semble, 
that  the  legal  estate  is  vested  in  the  trustees  during  the  life  of  M.  P.,  and  there- 
fore, that  there  can  be  no  union,  under  the  rule  in  Slielley's  rji.se,  of  the  legal  estate 
in  remainder  to  the  heirs  of  M.  P.,  with  the  preceding  estate  for  life,  so  as  to  give 
>L  P.  the  fee. — Semble,  that  an  estate  for  life,  executed  by  the  statute  of  uses, 
cannot  unite  with  a  legal  remainder  by  the  rules  of  the  common  law. 

This  was  a  suit  for  the  specific  performance  of  an  agreement  for  the  purchase  by 
the  defendant  of  certain  closes  of  land. 

Mary  Kirby,  by  her  will,  dated  2 1st  February,  1775,  executed  and  attested  so  as 
to  pass  real  estates,  (amongst  other  things),  devised  as  follows : — "  Item.  All  my 
messuages,  lands,  tenements,  and  hereditaments  whatsoever,  situate,  lying,  and  being 
in  Sandy  Strand,  in  the  county  of  Norfolk  aforesaid,  or  in  any  other  town  or  towns 
thereunto  annexed  or  near  adjoining,  now  in  the  tenure  or  occupation  of  .'ohn  Plumly, 
his  assignee  or  assigns,  under-tenant  or  under-tenants,  be  the  same  freehold,  copyhold, 
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charteihold,  or  customary  lauds,  with  their  aud  every  of  their  appurtenants,  all  which 
last>meiitioned  lands  of  the  nature  of  customary  or  copyhold  I  have  surrendered  to 
the  use  of  my  will,  I  give,  devise,  limit  and  appoint  the  same  to  the  said  Henry  Play- 
ford  and  Timothy  Yates,  of  Saint  Mary  Hill,  London,  hop-merchant,  aud  their  heirs, 
[176]  during  the  life  of  Mary  Playford,  daughter  of  the  said  Henry  Playford,  in  trust 
to  lav  out  the  rents  and  issues  thereof  as  the  same  shall  be  received,  and  also  the 
interest  and  dividends  which  shall  from  time  to  time  arise  aud  grow  due  thereon,  on 
government  securities,  until  my  grand-daughter,  Mary  Playford,  shall  attain  her  age 
of  twenty  one  years  ;  and  that  they  do,  at  aud  from  my  said  grand-daughter  Mary 
Playford's  attaining  her  age  of  twenty-one  years,  suffer  her  to  receive  and  take  the 
rents,  issues,  aud  profits,  during  her  life,  and  not  subject  to  the  debts  or  control  of 
any  husband  which  the  said  Mary  Playford  may  marry  ;  and  the  receipt  of  the  said 
Mary  Playford  only  to  be  a  sufticieut  discharge  for  the  same ;  and  from  and  after  her 
decease,  I  give  and  devise  the  same  to  the  heirs  of  the  said  Mary  Playford  for  ever." 

The  testatrix  died  in  1775  ;  aud,  some  time  after  her  decease,  Mary  Playford 
attained  her  age  of  twenty-one  years,  and  was  thereupon  let  into  the  possession  or 
into  the  receipt  of  the  rents  and  profits  of  the  several  premises  devised  to  her ;  and 
Mary  Playford  afterwards  intermarried  with  the  Rev.  Hugh  Williams,  who  died, 
leaving  the  said  Mary  hi.s  widow. 

In  1810,  the  plaintiff  purchased  from  Mary  Williams,  she  being  then  a  widow,  the 
fee-simple  and  inheritance  of  certain  parts  of  the  premises  devised  to  her,  and  the 
same  were  accordingly  conveyed  to  him  by  Mary  Williams,  and  he  was  thereupon  let 
into  possession  or  into  the  receipt  of  the  rents  aud  profits. 

In  August,  1827,  the  plaintiff  entered  into  an  agreement  with  the  defendant,  to 
sell  to  him  certain  paits  of  the  premises  purchased  by  the  plaintiff  from  Mary  Williams  ; 
and  such  agreement  was  reduced  into  writing,  signed  by  the  plaintiff,  and  bj'  one 
Francis  Panic,  who  was  authorized  by  the  defendant  to  sign  such  agreement  on  his 
behalf  ;  and  which  agreement  bore  date  the  15th  of  August,  1827,  and  thereby,  among 
other  things,  a  good  title  was  stipulated  to  be  made. 

[177]  The  point  raised  on  the  part  of  the  defendant  was,  that  the  property,  the 
subject  of  the  contract,  being  part  of  the  estates  devised  by  the  will  of  Mary  Kirby, 
the  limitation  to  the  heirs  of  Mary  Williams  did  not  unite  with  the  estate  for  life 
given  by  the  same  will  to  Mary  Williams,  but  was  a  devise  by  way  of  contingent 
remainder  to  the  pers  ju  who,  at  the  death  of  Mary  Williams,  might  answer  the 
description  of  her  heir-at  law  ;  and  as  Mary  Williams  was  living,  the  vendor  had  only 
a  life  estate,  aud  a  good  title  could  not  be  made.  The  short  point,  in  other  words, 
was  whether  Mary  Williams  took  the  legal  or  only  an  equitable  estate  for  life  in  the 
property,  so  as  to  bring  the  title  within  the  rule  in  Shelley's  case. 

Mr.  Simpkinson,  for  the  plaintiff.  It  is  clear,  as  a  general  proposition,  that  a 
devise  to  trustees,  for  the  life  of  A.,  in  trust  to  permit  A.  to  receive  the  rents  and 
profits  during  his  life,  is  a  use  executed.  And  if  the  limitation  iu  this  case  had  been 
in  trust,  on  Mary  Williams  attaining  her  age  of  twenty-one,  to  suffer  her  to  receive 
aud  take  the  rents  for  her  life,  there  can  be  no  doubt  that  it  would  have  been  a  use 
executed,  and  that  she  would  have  taken  the  legal  estate  for  her  life  ;  the  only  diffi- 
culty arises  from  the  limitation  being  to  the  trustees,  in  trust,  during  the  minority  of 
Mary  Williams,  for  accumulation,  and,  on  her  attaining  twenty-one,  to  permit  and 
suffer  her  to  take  and  receive  the  rents  during  her  life,  for  her  separate  use,  free  from 
the  debts  and  control  of  any  husband. 

In  South  v.  Jlle7i  (1  Salk.  228),  under  a  devise  to  a  married  woman  of  the  rents 
and  profits  of  an  estate,  during  her  life,  to  be  paid  by  the  testator's  executors  into  her 
own  hands,  without  the  intermeddling  of  her  husband,  and  after  her  decease,  over ; 
the  wife  was  held  by  the  Court  of  King's  Bench  to  take  the  estate  heiself,  against  the 
opinion  of  [178]  Chief  Justice  Holt,  who  thought  the  executors  were  trustees  for  the 
wife.  The  opinion  of  the  Court  of  King's  Bench  in  this  case  seems  to  have  been 
adopted  by  Sir  \\illiam  Grant,  in  Wagdaff  v.  Smith  (9  Ves.  524).  In  that  case,  there 
was  a  bequest  of  stock,  iu  trust,  to  permit  a  married  woman  to  receive  the  interest  or 
dividends  to  her  own  use  during  her  life,  independent  of  anv  husband.  And  it  was 
held  that  she  was  absolutely  entitled  to  the  stock  for  her  life."  Sir  William  Grant,  in 
deciding  that  case,  observes :  "  Here  are  no  words  of  control,  no  words  of  restriction. 
Ihe  trustees  are  not  even  to  pay  from  time  to  time  into  her  hands  upon  her  receipt, 
but  she  IS  to  receive.     Here  are  the  very  words  to  give  the  absolute  property.     If 
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laud  had  been  given  to  trustees  in  these  terms,  it  would  be  a  nse  executed,  and  the 
party  would  have  the  legal  estate."  It  is  true,  the  property  in  that  case  was  stock, 
and  the  decision  is,  therefore,  not  a  direct  authority  on  the  subject.  In  Jones  v.  Lord 
Sai/  and  Senle  (3  Bro.  P.  C.  113),  and  Harfon  v.  Harton  (7  T.  li.  652),  the  Court  pre- 
sumed there  was  an  intention  to  give  the  trustees  the  legal  estate.  And  in  none  of 
those  ca.ses  was  the  remainder  to  the  same  effect  as  the  remainder  in  the  present  case. 
If  the  wife  were  only  tenant  for  life,  it  would  be  proper  for  the  legal  estate  to  remain 
iu  the  trustees.  But  the  question  here  is,  whether  the  testatri.K's  uitcntion  would  be 
best  effected  bj'  giving  the  legal  estate  to  the  trustees,  or  to  her  daughter.  It  is 
quite  clear,  that  the  testatrix's  intention  was,  to  give  the  whole  beneficial  interest  iu 
the  property  to  Mary  Williams.  There  is  no  inconsistency  in  her  giving  the  whole 
legal  fee  to  the  daughter,  and  yet  restricting  the  husband  from  receiving  the  rents. 
In  Btiinet  v.  Davii  (2  P.  Wms.  316),  under  a  devise  to  a  married  woman,  in  fee,  for 
her  separate  use,  exclusive  of  her  husband,  the  Court  declared  the  husband  to  be  a 
trus-[179]-tee  for  the  wife,  and  decreed  him  to  execute  a  con\  eyance  to  a  trustee  for 
her  separate  use.  In  Huberts  v.  Dim-ell  (I  Atk.  607),  the  question  was,  whether,  a 
direction  to  trustees  to  convey  a  freehold  estate,  in  trust  for  the  separate  use  of  a 
mariied  woman,  for  her  life,  and  after  her  decease,  in  trust  for  the  heirs  of  her  body, 
was  a  trust  executed  or  executory.  Lord  Hardwicke  held,  that  it  was  an  executory 
trust ;  but  observed,  if  it  had  been  a  trust  executed,  in  which  case  the  wife  would 
have  been  tenant  in  tail,  and  the  husband  entitled  to  be  tenuit  by  the  curtesy,  the 
Court,  by  its  authority,  might  have  prevented  the  husband  from  intermeddling  with 
the  rents  and  profits  during  the  life  of  the  wife.  It  was  not  in  the  present  case 
necessjiry,  to  etTectuate  the  intention  of  the  testatrix,  that  the  trustees  should  take  the 
legal  estate :  and  the  intention  of  the  testatrix  can  be  as  well  effected  by  giving  the 
legal  estate  to  the  grand-daughter,  the  Court  interposing  to  prevent  the  husband  from 
receiving  the  rents. 

Mr.  Preston,  and  Mr.  Duckworth,  for  the  defendant.  This  case  does  not  depend 
on  intention,  but  on  the  application  of  a  rule  of  law,  the  rule  in  Shelleija  case.  The 
object  of  the  rule  was  to  vest  the  inheritance  at  the  earliest  possible  period,  and  to 
make  the  heirs  take  by  descent,  and  not  by  purchase.  To  bring  a  case  within  this  rule, 
it  h;is  been  decided,  that  both  the  estates  must  be  of  the  same  quality,  both  legal  or 
both  equitable.  A  legal  estate  and  an  equitable  estate  cannot  unite  for  the  purpose  of 
this  rule.  In  the  present  c;ise,  it  is  attempted  to  turn  one  estate  into  two  estates,  that 
is,  to  give  to  the  trustees  a  chattel  interest  during  the  minority  of  the  grand  daughter, 
and,  on  her  attaining  majority,  an  estate  for  the  life  of  the  grand-daughter,  and  to  her 
use,  so  as  to  be  executed  by  the  statute  of  27  Hen.  8,  and  [180]  unite  with  the  gift  to 
her  right  heirs.  But  who  are  the  persons  to  support  the  remainders?  They  are  the 
trustees  and  their  heirs.  The  executors  cannot  take,  because  thev  are  not  named,  and 
the  idea  of  a  chattel  interest  is  excluded  ;  and  the  trustees  took  for  life  only,  and  not 
in  fee,  since  the  gift  is,  in  express  terms,  for  the  life  of  Mary  Playford  ;  and  the  limita- 
tion of  an  express  estate  to  them  for  life  denies  to  them  a  title  to  take  the  fee.  This 
is  the  sound  and  necessary  construction  of  the  will.  IFrif/ht  v.  I'rarson  (.Ambl.  3-58). 
This  case  depends  on  a  rule  of  tenure  subsisting  long  anterior  to  the  statute  of  uses, 
and  that  statute  has  not  made  any  alteration  in  the  rule  in  this  respect.  If  there  had 
not  been  any  statute  of  uses,  the  effect  of  the  devise  in  this  case  would  have  been,  to 
vest  the  legal  estate  in  the  trustees  and  their  heirs,  for  the  life  of  Mary  Playford  ;  and 
the  heirs  of  Mary  Playford  would  have  taken  as  purchasers.  On  principle,  it  may  be 
safely  concluded,  that  an  estate  for  life,  executed  by  the  statute,  can  never  unite  with 
a  legal  remainder  limited  by  the  rules  of  the  common  law.  The  difficulty  of  the 
plaintiff  is,  in  this  case,  that  the  trust  is  for  the  separate  use  of  a  person  who  might, 
as  she  did  in  fact,  become  a  married  woman.  This  trust  has  been  held  in  many  cases, 
even  at  law,  to  be  a  ground  for  holcling  the  legal  estate  to  continue  vested  in  the 
trustee.  Bennet  v.  DarLs  decided  that  if  there  is  a  trust  for  the  separate  use  of  a 
married  woman,  and  the  legal  estate  be  limited  to  the  wife,  a  Court  of  equity  will 
interfere  by  making  her  husband  a  trustee  for  her.  In  South  v.  Allen,  it  was  decided, 
that  the  devise  to  the  wife  for  life  of  the  rents  and  profits,  gave  her  the  legal  estate 
by  construction.  It  is  contended  that,  because  the  rule  of  law  may  give  the  estate  to 
the  right  heirs,  by  descent,  under  the  rule  in  Shelley's  case,  such  must  have  been  the 
intention  of  the  tcstatri.x  ;  but  it  is  evident,  her  intention  was  [181]  the  other  way. 
She  looked  to  the  succes.sors  of  her  grand-daughter,  to  take  as  her  donees,  and  not  as 
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the  heirs  or  representatives  of  her  grand-daughter;  she  did  not  mean  to  give  her 
erand-daui'hter  an  absolute  power  of  disposition  over  the  propeity,  but  merely  a 
beneficial  mterest  for  her  life.  If  the  testatrix  had  intended  to  give  the  trustees  an 
estate  only  during  the  minority  of  her  grand-daughter,  she  would  have  so  expressed 
her  will.  But  the  intention  of  the  testatrix  was,  to  give  to  her  grand-daughter  an 
equitable  estate  for  life,  with  remainder  to  her  heirs,  as  purchasers,  and  to  protect  her 
grand-daughter  from  the  control  of  any  husband,  and  for  that  purpose  keep  the  legal 
estate  for  1;he  life  of  the  grand-daughter,  and  for  her  life  only,  in  the  trustees.  For 
that  reason,  the  gift  to  the  grand-daughter  was  of  an  equitable  interest,  and  the  gift 
to  the  right  heirs  was  of  the'legal  interest,  and  therefore  a  gift  to  them  as  purchasers  : 
and  the  two  gifts  are  not  within  the  influence  of,  and  therefore  cannot  be  united  under 
the  rule  in  Shelley's  case ;  and,  as  a  necessary  consequence,  this  plaintiff  has  not  a  title 
to  the  fee-simple. 

Mr.  Simpkinson  replied. 

The  Lord  Chief  Baron  observed,  that  he  had  no  real  doubt  upon  the  subject ; 
if  he  had,  he  should  put  the  question  in  another  shape  for  inquiry.  He  would  not 
compel  the  defendant  to  accept  the  title. 

Bill  dismissed  with  costs. 

[182]     Ellis*'.  Sinclair.     Exch.  Ch.  in  Eq.     Dec.  17th,  1828;  Feb.  5th,  1829.— 

()Qa3re Whether  an  order  to  examine  a  witness  de  bene  esse  in  a  suit  merely  to 

perpetuate  testimony,  and  not  for  relief,  can  regularly  be  obtained  before  answer, 
or  without  notice  to  the  other  side. 

On  the  28th  November,  an  order  was  obtained,  on  the  application  of  the  defendant 

for  liberty  to  examine  Robert  Rickett  Hunter,  de  bene  esse,  upon  interrogatories. 
The  order  was  obtained  without  notice,  but  upon  the  usual  affidavit ;  and  notice  was 
given  to  the  clerk  in  court,  of  the  time  and  place  of  examination  of  the  witness, 
together  with  a  copy  of  the  interrogatories ;  and  the  witness  was  accordingly  examined. 
A  motion  was  now  made  to  discharge  that  order  with  costs,  for  irregularity,  on  the 
grounds  that  the  order  had  been  obtained  before  the  defendant  had  put  in  his  answer  ; 
an  answer  having  in  fact  been  put  in  by  him,  to  which  exceptions  had  been  taken  and 
allowed,  and  no  further  answer  having  Iseen  put  in  before  the  order  was  obtained  ;  and 
also  that  the  order  had  been  obtained  without  notice. 

Mr.  Knight,  and  Mr.  Blunt,  in  support  of  the  motion,  cited  Loveden  v.  Lord  Milford 
(•i  Bro.  C.  C.  540),  Bellamy  v.  Janes  (8  Ves.  31),  and  Frere  v.  G-reen  (19  Ves.  319). 

Mr.  Barber,  and  Mr.  Macdougal,  contra.  The  suit  in  which  the  order  has  been 
obtained,  is  merely  a  bill  to  perpetuate  the  testimony  of  certain  witnesses,  and  does 
not  pray  any  relief.  Two  of  the  plaintifls  are  resident  abroad.  By  the  practice  of 
this  Court,  service  of  the  order  on  the  clerk  in  court  is  sufficient.  Where  a  witness 
is  examined  de  bene  esse,  on  account  of  age,  the  Court  always  requires  the  witness 
to  be  examined  again  at  the  hearing,  if  living.  In  Loveden  v.  Milford,  the  order  was 
improperly  obtained,  the  witness  being  only  sixty-three  years  of  age,  instead  of  seventy, 
the  period  required  by  the  rules  of  the  Court.  The  order  there  was  also  obtained  ex 
parte,  and  the  [183]  examination  was  likewise  ex  parte  without  notice.  In  Bellamy 
V.  Jones,  the  order  was  made  on  an  affidavit,  that  the  witness  was  advanced  in  preg- 
nancy and  ill  of  a  fever.  In  Frere  v.  Green,  the  bill  prayed  relief.  It  is  quite  clear 
that,  in  a  case  for  relief,  evidence  cannot  be  entered  into  before  appearance,  nor  even 
before  answer.  In  Cazenove  v.  Faughan  (1  Maule  &  S.  4),  the  deposition  of  a  witness 
taken  in  a  cause  in  Chancery,  in  which  no  answer  had  been  put  in,  was  received  in 
evidence,  notice  ha\  ing  been  given  to  the  other  side  of  the  time  and  place  of  the 
examination,  and  of  the  interrogatories  intended  to  be  put.  In  Lee  Dicker  v.  Power 
(1  Dick.  112),  liberty  was  given  to  sue  out  a  commis-ion  to  examine  persons  who  were 
about  to  go  abroad  de  bene  esse,  and  the  defendant  to  accept  four  days'  notice  of  the 
execution  of  the  issuing  of  the  commission. 

Mr.  Knight,  in  reply,  contended  that  this  case  did  not  come  within  the  principle 
of  those  in  which  the  order  might  be  obtained  without  notice,  and  referred  to  the 
practice  in  Chancery,  as  stated  in  Newland  (1  vol.  288),  that  a  defendant  cannot 
obtain  an  order  for  the  purpose  before  he  puts  in  his  answer. 

On  the  5th  February,  1829,  the  Lord  Chief  Baron  observed,  that  on  consideration 
he  would  not  at  present  make  any  order  in  this  case,  but  would  reserve  his  decision 
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until  the  time  appointed  for  the  publication  of  the  depositions,  expressing  at  the  same 
time  his  opinion,  that  the  doubt  thrown  on  the  depositions  would  probabl}-  prevent 
the  parties  from  attempting  to  use  them,  and  compel  them  to  procure  the  attendance 
of  the  witnesses. 

The  motion  was  directed  to  stand  over  until  an  application  should  be  made  to 
publish  the  depositions. 

[184]  Tho.mas  v.  Jones.  Excb.  ('h.  in  Eq.  Feb.  5th,  1829.— By  the  practice  of 
the  Court,  the  plaintiflf  is  at  liberty  to  refer  an  answer  for  impertinence  at  any 
time  before  replication.  But  semble,  that,  for  the  future  this  is  not  to  be  under- 
stood as  a  general  rule. 

In  this  case,  the  defendant  having  filed  his  answer,  and  no  steps  being  taken  by 
the  plaintifl"  within  the  time  limited  by  the  rules  of  the  Court,  the  defendant,  on  the 
23rd  January,  moved  for  and  obtained  the  usual  order  to  dismiss  the  plaintiff's  bill 
for  want  of  prosecution,  unless  cause  should  be  shewn  to  the  contrary  on  that  day 
week. 

On  the  26th  January,  the  plaintiff  obtained,  as  of  course,  an  order  referring  the 
defendant's  answer  for  impertinence. 

On  the  31st  January,  the  defendant  gave  a  notice  of  motion  to  discharge  that 
Older  for  irregularity,  and  an  application  was  made  to  the  Master  to  suspend  proceed- 
ings under  the  reference,  until  that  motion  could  be  made.     The  motion  now  came  on. 

Mr.  Barber,  in  support  of  the  order  referring  the  answer  for  impertinence,  con- 
teii'led,  that  the  plaintitl'  might,  at  any  time  before  replication,  refer  the  answer  for 
impertinence,  as  of  course  ;  and  for  this  he  cited  I  Fowl.  Prac.  398,  and  Gordon  v.  Davk 
(1  Price,  373). 

Mr.  Robert  Roupell,  contrk.  The  reference  for  impertinence  cannot  be  obtained 
after  motion  to  dismiss  for  want  of  prosecution.  The  case  in  Fowler  is  grounded  on 
Kinicoithy  v.  Allen  (1  Bro.  C.  C.  400) ;  but  that  being  a  ca.se  in  Chancery  is  distinguish- 
able from  the  present,  as  there  no  order  to  disnn'ss  had  been  obtained,  the  reference 
fnr  impertinence  being  actually  obtained  on  the  same  day  on  which  the  motion  to 
dismiss  was  to  be  made  according  to  notice.  The  reference  is  merely  for  delay. 
Goodwin  V.  Davis  was  a  reference  for  scandal  as  well  as  im-[185]  ])crtinence.  Another 
objection  in  this  case  is,  that  the  general  orrlerof  this  Court,  with  respect  to  references 
for  impertinence,(a)  has  not  been  complied  with  :  the  order  referring  the  answer  was 
made  on  the  iGth  January,  and  no  warrant  to  proceed  in  it  was  taken  out  till  the  2nd 
February,  and  then  the  defendant  applied  to  the  Master  to  suspend  the  proceedings. 

Mr.  Barber,  in  reply.  The  general  order  applies  only  to  injunction  cases.  The 
proceedings  shew  that  no  delay  has  arisen.  It  would  have  been  improper  for  the 
parties  to  proceed  with  the  reference  after  the  notice  of  motion  to  discharge  the  order. 

LoKD  Chief  Bakon.  It  appears  to  me  to  be  very  tit  that,  for  the  future,  it  should 
not  be  understood  as  a  general  rule,  that  an  order  of  reference  for  impertinence  may 
be  obtained  at  any  time.  I  had  thought  it  was  the  practice,  that  the  party  should 
apply  before  the  period  arrived,  when  his  bill  might  be  dismissed  for  want  of  prose- 
cution. And  I  think  he  ought  to  make  the  application  as  soon  as  possible  after  he 
gets  the  answer.  The  practice,  however,  seems  to  have  been,  that  the  plaintiff  may 
obtain  the  order  at  any  time  before  he  h;is  been  driven  to  the  necessity  of  taking  some 
step  by  which  he  is  precluded  from  referring  the  answer. 

I  am  obliged  to  follow  the  practice,  but  with  regret,  [186]  and  must  receive  the 
reference  as  cause  shewn  against  the  dismissal  of  the  bill. 

The  reference  allowed,  as  cause,  the  plaintiff  undertaking  to  get  the  report  within 
four  days. 

(a)  By  an  order  of  the  Court,  dated  25th  January,  1822,  it  was  ordered  that,  in 
all  future  cases,  where  orders  were  made  to  refer  answers  for  impertinence,  the  party 
obtaining  the  order  should  obtain  the  Master's  report  in  four  days. 

Previously  to  this  order,  no  time  appears  to  have  been  limited  by  the  practice  of 
the  Court,  within  which  a  party  obtaining  an  order  referring  an  answer  for  imperti- 
nence, was  bound  to  obtain  the  report.  The  great  inconvenience  and  injustice  of  this 
were  manifested  in  the  case  of  Joseph  v.  Simpson,  10  Price,  25,  which  was  an  injunction 
cause,  and  gave  rise  to  the  general  order. 
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Before  the  Lord  Chief  Baron  and  Mr.  Baron  Garrow. 

Snede  v.  Crewdson.  Exch.  Ch.  in  Eq.  Gray's  Inn  Hall,  Sittings  after  Term. 
Feb.  23rd,  1829. — According  to  the  practice  of  this  Court,  an  answer  filed  at  any- 
time before  the  sitting  of  the  Court  may  be  shewn  as  cause  against  a  motion  to 
extend  the  common  injunction  to  stay  trial. 

In  this  case,  the  common  injunction  having  been  obtained  to  stay  proceedings  at 
law,  Mr.  Knight  now  moved  to  extend  it  to  stay  trial. 

Mr.  Wright,  for  the  defendant,  stated  that  the  defendant  had  filed  his  answer. 

On  inquiry  when  the  answer  was  filed,  it  appeared  that  it  had  been  filed  this 
morning  before  the  sitting  of  the  Court :  on  which,  Mr.  Knight,  for  the  plaintiff,  insisted 
that  the  answer  was  filed  too  late  to  pi'event  the  motion  being  granted  ;  and  in  support 
of  this  he  referred  to  the  rule  in  Chancery,  as  laid  down  in  ll'hikhome  v.  Hickman 
(1  Sim.  &  S.  102)  that  an  answer,  for  the  purpose  of  being  used  as  cause  against  a 
motion  like  the  present,  must  be  filed  at  the  latest  by  eight  o'clock  in  the  evening 
befoi-e  the  seal  day.  He  also  referred  to  Ihbottson  and  Booth  (in  a  note  to  Whilehouse  v. 
Hickman).  And  he  contended  that,  before  the  answer  could  regularly  be  filed,  the 
defendant  must  clear  his  contempt. 

Mr.  Wright,  contra,  insisted  that,  according  to  the  es-[187]  tablished  practice  of 
this  Court,  it  was  sufficient  if  the  answer  were  filed  at  any  time  before  the  silting  of 
the  Court.  And  that  in  this  Court  the  contempt  was  considered  as  cleared,  on  payment 
or  tender  of  the  costs  ;  which  had  been  done  in  this  cause. 

The  officers  of  the  Court  represented  the  practice  to  be  as  stated  by  Mi'.  Wright. 

Mr.  Knight,  in  reply,  observed  that,  in  a  majority  of  the  cases  in  this  Court,  the 
common  injunction  alone  stayed  trial,  except  in  issuable  terms :  but  the  practice  was 
different  in  the  Court  of  Chancery ;  for  if  the  declaration  had  been  delivered,  the 
common  injunction  did  not  stay  trial  but  only  execution. 

Lord  Chief  Baron.  This  is  a  nice  question  of  practice.  The  justice  of  the  case 
is  all  on  the  side  of  Mr.  Wright's  client ;  for  whether  the  answer  was  filed  on  the 
Saturday  night,  or  early  this  morning,  for  all  purposes  connected  with  the  merits,  it 
is  the  same.  The  object  of  the  party  applying  to  stay  the  trial  is,  that  he  may  have 
an  opportunity  to  examine  the  answer.  How  that  opportunity  will  be  better  aflbided 
to  him  by  the  answer  being  filed  on  Saturday  evening  at  eight  o'clock,  instead  of  this 
morning,  it  is  difficult  to  imagine.  According  to  the  practice,  as  stated  by  the  officer 
of  the  Court,  it  is  sufficient  if  the  answer  be  filed  before  the  sitting  of  the  Court.  The 
practice,  as  far  back  as  can  be  tracei),  appears  to  have  been  such,  and  no  inconvenience 
seems  to  have  resulted.  If  we  were  driven  to  adopt  the  maxim,  that  there  is  no 
fraction  of  a  day,  I  should  in  this  case  think  it  necessary  to  consider  the  answer  as 
having  been  filed  the  earliest  possible  moment  of  the  day.  But  I  think  there  can  be 
no  difficulty  in  ascertaining  the  precise  time.  I  am  against  altering  the  established 
practice,  unless  great  inconvenience  is  shewn  to  arise  fi'om  it. 

[188]  Mr.  Baron  Garrow.  This  case  does  not  aff'ord  any  ground  for  supposing 
an  improper  pi'actice  to  have  prevailed  in  keeping  back  the  answer.  And  it  is  clear 
that,  for  all  useful  purposes,  the  answer  is  as  well  filed  this  morning  as  late  on  Saturday 
night.     I  think  no  injustice  can  be  done  in  refusing  this  application. 

Motion  refused,  but  without  costs. 

Meredyth  and  Two  Others  v.  Hughes  and  Others.  Exch.  Ch.  in  Eq.  Feb.  24th, 
1829.— On  the  hearing  of  a  cause  the  bill  was  dismissed  with  costs  as  against  the 
defendants,  such  costs  to  be  taxed,  and,  when  taxed,  to  be  paid  by  the  plaintiffs. 
Before  the  costs  were  taxed  one  of  the  plaintiffs  died:  the  Master  proceeded  with  the 
taxation,  and  made  his  certificate,  notwithstanding  the  surviving  plaintifl's  objected 
to  the  taxation  on  the  ground  that  the  suit  was  abated.  On  an  application  to 
quash  the  certificate,  the  Court  held  that  the  proceedings  were  regular. 

By  the  decree  made  on  the  hearing  of  this  cause,  dated  19th  November,  1827,  it 
was  ordered  (inter  alia)  that  the  plaintiff's'  bill  should  be  dismissed  as  against  the 
defendants  John  Alexander  Willmet,  Daniel  Hodgson,  William  Birch,  find  Steed 
Laraman,   with  costs;    and  it  was  referred  to  Richard  Richards,   Esq.,   one  of  the 
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Masters  of  the  Court,  to  tax  the  said  defend.ants  their  costs  ;  which  costs,  when  taxed, 
were  to  be  paid  by  the  plairititfs. 

The  plaintiff,  Joshua  Paul  Meredyth,  who  was  the  principal  plaintiff,  (the  two 
other  plaintiffs  being  his  bail  at  law,  and  the  bill  being  tiled  to  restrain  proceedings  at 
law  against  the  whole  of  them),  died  on  the  13th  April,  1828. 

The  bill  of  costs  of  the  defendants  was  not  brought  into  the  Master's  office  until 
some  time  after  Meredyth's  decease  ;  and  on  such  bill  of  costs  being  left,  the  surviving 
plaiiitiH's  contended  that  the  suit  was  abated  by  Meredyth's  death,  and  objected  to 
the  Master's  proceedings  to  tax  the  costs.  Notwithstanding  this,  the  Master,  without 
the  attendance  of  any  personal  representative  of  Meredyth,  proceeded  to  tax,  and  by 
his  certificate,  dated  17th  December,  1828,  certified  such  costs  to  amount  to  1311. 
5s.  lid. 

A  motion  was  now  made  on  the  part  of  the  surviving  plaintifls,  that  the  Master's 
certificate  might  be  taken  off  the  tile  and  quashed. 

[189]  Mr.  Simpkinson  in  support  of  the  motion.  It  is  a  settled  rule,  that  where 
a  suit  is  abated,  no  step  can  be  taken  until  the  suit  is  revived.  Costs  in  a  suit  are  no 
debt  until  they  are  actually  taxed,  but  are  a  mere  personal  demand,  dying  with  the 
party  liable  to  pay  them  ;  and  there  can  be  no  revivor  for  costs,  unless  indeed  the 
costs  are  directed  to  be  paid  out  of  a  pai'ticular  fund.  Hall  v.  Smith  {I  Bro.  C.  C.  438), 
IFhite  V.  Hayward  (2  Ves.  Sen.  461),  Jolnuion  v.  J'eck  (id.  46.5),  Kemp  v.  Mackrell  (3  Atk. 
812  ;  2  Ves.  .580),  blower  v.  Mon-ets.(e)  Even  where  bills  are  tiled  merely  for  discovery, 
on  an  answer  being  put  in,  it  is  of  course  for  the  defendant  to  apply  for  costs:  but 
in  that  case,  it  h;is  been  held,  that  the  suit  cannot  be  revived  for  the  costs.  Dodson 
V.  Juda  (10  Ves.  31),  Gmdd  v.  Barnes  (\  Dick.  133). 

Lord  Chief  B.\ron.  In  this  case  there  was  a  decree  with  costs  as  against  three 
persons  :  whether  there  ought  or  oight  not  to  have  been  such  a  decree  1  do  not  feel 
myself  at  liberty  now  to  inquire ;  all  I  know  is,  that  there  is  a  decree  against  them 
jointly  for  costs.  Pending  the  proceedings,  and  before  the  Master's  allocatur  can  be 
obtiiined,  one  of  the  three  persons  dies ;  and  the  argument  now  is,  that  the  effect  of 
this  decree  is  gone,  because  one  of  the  parties  to  the  cause  is  dead.  This  argument 
is  founded  on  the  general  rule,  that  there  can  be  no  revivor  for  costs  only.  '1  his 
seems  to  me  to  furnish  a  good  ground  for  proceeding  against  the  other  two ;  and  that 
the  circumstance  of  no  revivoi'  being  allowed  operates  the  other  way.  If  it  had  been 
possible  to  bring  the  personal  representatives  of  Meredyth  before  the  Court,  there 
might  be  some  difficulty  :  for  the  other  defendants,  whether  considered  as  [190] 
principals  or  sureties,  would,  in  such  case,  be  entitled  to  a  contri'iution.  I  think  the 
Master  has  done  right,  and  that  there  is  no  ground  for  the  present  application. 

Mr.  Bako.v  Garrow  and  Mr.  Baron  Vaughan  concurred. 

Motion  refused  with  costs. (o) 

Prince  »•.  Haydn  and  Timmins.  Exch.  Ch.  in  Eq.  Same  day,  1829.— A  bill  was 
filed  against  two  partners,  for  an  account,  and  an  injunction  to  restrain  proceed- 
ings at  law  commenced  by  them  against  the  plaintiff,  and  the  common  injunction 
was  obtained  for  want  of  answer.  An  answer  having  been  put  in,  exceptions 
were  taken,  some  of  which  were  allowed.  One  of  the  partners,  who  was  resident 
in  England,  filed  a  further  answer,  admitting  the  facts  stated  in  the  bill  on  which 
the  exceptions  were  founded  ;  but  the  other  partner,  being  abroad,  did  not  put 
in  a  further  answer.  The  defendant,  who  had  tiled  a  further  answer,  moved  to 
dissolve  the  injunction,  on  the  ground  that  he  had  admitted  the  facts  covered  by 
the  exceptions,  and  that,  even  if  his  answer  did  not  bind  his  partner,  yet  the 
plaintiff  could  not  obtain  from  the  other  defendant  more  than  the  same  admission 
of  the  facts  charged  by  him,  which,  it  was  insisted,  did  not  entitle  him  to  an 
injunction.  The  Court  refused  the  application,  the  other  defendant  not  having 
answered. 

The  bill  was  filed  against  two  partners  carrying  on  business  as  merchants  at  New 

(«)  3  Atk.  772.  In  addition  to  these  cases  see  Morgan  v.  Saidamore,  2  Ves.  jun. 
313;  Edgill  v.  Broum,  Dick.  62  ;  Lowlen  v.  Mayor  of  Colchester,  2  Meriv.  114. 

(«)  fl'alker  v.  Ea4erhy,  6  Ves.  612  ;  and  Ex  parte  Bishop,  8  Ves.  333,  were  cited, 
on  the  part  of  the  defendants,  before  the  Master. 
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York,  in  relation  to  a  transaction  between  them  and  the  plaintiff,  for  an  account,  and 
for  an  injunction  to  restrain  an  action  at  law,  brought  against  the  plaintiff  by  the 
defendants,  for  a  balance  alleged  to  be  dlie  to  them.  The  bill  contained  charges  that 
the  defendants  had  not  duly  accounted,  and  made  several  objections  to  the  accounts 
rendeied  by  them. 

The  common  injunction  was  obtained  for  want  of  answer.  The  defendants  having 
answered,  exceptions  were  taken  and  allowed,  and  the  bill  amended ;  to  which  a 
furthei'  answer  was  put  in,  and  exceptions  were  taken  to  the  further  answer  ;  and,  on 
argument,  two  of  such  exceptions  were  allowed.  The  two  exceptions  which  were 
allowed,  were  founded  upon  certain  inquiries  in  the  1)111,  with  respect  to  certain  bills 
of  exchange. 

Timmins,  one  of  the  defendants,  being  in  England,  put  [191]  in  an  answer  to  these 
exceptions,  admitting  the  facts  on  which  they  were  founded.  But  Haydn  being  at 
New  York,  no  further  answer  was  put  in  by  him.  Timmins  having  obtained  the  usual 
order  to  dissolve  the  injunction  nisi,  a  motion  was  now  made  to  dissolve  the  injunction 
absolutely. 

Mr.  Burge  and  Mr.  Theobald,  in  support  of  the  application  to  dissolve  the  injunc- 
tion, contended  that  Haydn's  interest  in  the  debt  had  been  assigned  to  and  vested  in 
Timmins ;  and  if  it  had  not,  yet,  as  Timmins  had  admitted  the  case  raised  by  the 
plaintiff's  exceptions,  the  plaintiff  could  not  desire  more  than  the  same  admission  from 
Haydn.  And  if,  with  the  admission  by  the  defendant  Timmins,  the  Court  thought 
the  injunction  ought  to  be  dissolved  as  to  him,  it  must  of  necessity  do  so  on  the  same 
admission  from  Haydn.  In  suppoit  of  the  application  they  cited  Joseph  v.  Duuhledai/ 
(1  Ves.  &  B.  497),  and  Kilhi/  v.  hitanton  (2  Younge  &  J.  75). 

Mr.  Walker,  for  the  defendant.  In  Kilby  v.  Stantmi,  the  defendant,  who  had  not 
answered,  could  never  by  any  proceeding  be  made  to  answer.  There  would  have  been 
an  absolute  failure  of  justice  in  that  case,  as  no  answer  could  ever  have  been  obtained. 
There  is  no  such  ground  here :  but  only  some  inconvenience  will  arise  by  the  delay 
of  a  few  months  in  getting  in  the  answer. 

Lord  Chief  Baron.  The  only  case  applicable  to  the  S'lbject,  which  has  been 
c  ted,  is  one  which  I  decided.  But  that  decision  proceeded  on  a  very  clear  ground. 
There  the  defendant  had  distinctly  stated  that  he  never  would  interfere  or  answer, 
and  that  he  knew  nothing  of  the  cii'cumstances.  It  was  quite  clear,  that  he  never 
would  answer  ;  and  that,  if  he  [192]  even  were  to  answer,  it  would  have  been  a  nullity, 
as  he  had  no  knowledge  of  the  subject.  I  think  the  merits  of  this  case  are  with  the 
defendants.  I  feel  satisfied  that  no  answer  which  can  come  in  will  give  the  plaintiff 
any  more  information.  This  I  feel  very  strongly,  but  I  tremble  at  letting  in  such 
a  practice.  I  feel  entirely  with  the  defendant,  but  if  the  present  application  were  to 
be  granted,  this  point  would  be  raised  in  every  case,  and  would  very  much  increase 
the  labour  of  a  Court  of  equity  with  respect  to  granting  injunctions  in  cases  of  this 
description. 

Mr.  Baron  Garrow  concurred. 

Motion  refused. 

The  Reverend  George  WYLD—riainUff;  Thomas  V^ akd— Defendant.  Exch.  Ch. 
m  Eq.  Jan.  26th,  Feb.  10th,  1829.— The  language  of  an  endowment  being 
ambiguous  with  respect  to  the  tithe  of  hay,  and  being  unexplained  by  any  subse- 
quent documents,  and  there  being  no  modern  evidence  of  usage,  and  no  evidence 
of  perception  by  the  vicar,  the  Court  declined  to  decree  for  the  vicar  as  against 
a  portionist  claiming  the  tithe  in  question,  but  directed  an  issue. 

Bill  by  the  vicar  of  Chieveley  in  the  county  of  Berks,  with  the  chapelries  of 
Leckhampstead,  Winterbourne,  and  Oar,  and  the  tithings  of  Courage  and  Snelsmore 
annexed,  against  an  occupier  of  lands  within  the  chapelry  of  Leckhampstead,  for  an 
account  and  satisfaction  of  small  tithes,  especiallv  of  the  tithes  of  hay,  wood,  and 
underwood,  had  by  the  defendant  since  Michaelmas,  1818,  as  also  the  tithes  of  corn 
and  grain,  peas,  beans,  vetches,  and  turnips,  or  other  titheable  matters,  had  by  the 
cleteiidant  smce  the  time  aforesaid,  from  off  any  grubbed  lands  occupied  by  him  within 
the  said  parish  which  had  formerly  been  wood  lands,  or  covered  with  hedge-rows,  and 
had  since  been  grubbed,  or  as  had  been  ancient  meadow  land,  at  and  before  the  time 
ot  the  endowment  mentioned  in  the  bill,  and  had  since  been  broken  up  or  converted 
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into  tillage ;  and  also  an  account  of  the  tithes  of  hay,  corn,  and  gi-ain,  arising  from 
off  all  orchards,  curtilages,  and  gardens,  occu-[193]-pied  by  the  defendant  since  the 
period  in  the  bill  mentioned,  in  or  within  the  said  parish  or  the  titheable  places 
thereof,  and  especially  in  or  within  the  tithing  or  chapelry  of  Leckhampstead. 

The  defendant,  by  his  answer,  admitted  the  plaintiff  to  be  vicar  of  Chieveley,  but 
did  not  admit  the  ch:ipelry  of  Leckhampstead  to  be  annexed  to  the  vicarage,  and 
insisted  that  the  plaintiff  was  not  entitled  to  the  tithes  of  Leckhampstead.  The 
defendant  admitted  his  occupation  of  a  farm  and  lands,  situate  within  Leckhampstead, 
which  farm  and  lands,  and  also  all  and  singular  the  tithes  arising  out  of,  upon,  or  in 
respect  of  the  same,  he  held  and  rented  of  John  Noble,  Esq.,  at  a  rack  rent,  for  a 
term  of  years.  The  defendant  also  admitted,  that  he  had  taken  certain  quantities  of 
(inter  aha)  hay  from  off  his  said  lands.  And  he  submitted  and  insisted,  that  the 
plaintiff,  as  vicar  of  the  parish  of  Chieveley,  was  not  entitled  to  tithes,  great  or  small, 
of  any  titheable  matters  arising  within  Leckhampstead,  or  the  tithe.ible  places  thereof, 
inasmuch  as  the  tithes  of  Leckhampstead  were  formerly  held  by  the  abbot  and  convent 
of  Abingdon,  as  a  portion  distinct  from  the  rectory  of  the  said  parish,  and  that  the 
tithes  of  that  part  of  the  lands  within  Leckhampstead,  then  in  the  defendant's 
occupation,  did,  previous  to  the  letting  of  the  same  to  the  defendant,  belong  to  the 
said  John  Noble.  And  that  the  defendant  then  held  the  said  lands  discharged  from 
all  tithes,  and  was  during  his  tenancy  the  lawful  and  rightful  proprietor  of  all  the 
tithes,  arising  on  all  the  lands  occupied  by  him  within  Leckhampstead. 

Evidence  was  entered  into  on  both  sides.  .And  the  cause  was  heard  on  the  1st 
May,  1827  ;  and  by  the  decree  it  was  ordered,  that  it  should  be  referred  to  Richard 
Kichards,  Esq.,  one  of  the  Masters  of  the  Court,  to  take  an  account  of  (among  other 
tithes  therein  mentioned)  the  tithe  of  hay  had  and  taken  by  the  defendant  from  oft' 
his  farm  and  lands  since  Michaelmas,  Lsfs,  and  to  take  an  [194]  account  of  the  value 
of  all  such  tithes,  with  costs  to  be  taxed  for  the  said  plaintitl",  except  certain  costs 
therein  mentioned. (a) 

The  plaintiff's  claim  to  the  tithe  of  hay  within  Leckhampstead  rested  on  an  endow- 
ment in  1314,  which  endowment,  after  noticing  the  appropriation  of  the  church  of 
Chieveley,  with  the  chapels  to  the  same  chui-ch  annexed,  to  the  abbot  and  convent  of 
the  monasteiy  of  Abingdon,  and  after  endowing  the  vicar  (inter  alia)  with  the  houses 
of  the  i-ectory  of  the  church  of  Chieveley,  being  at  Winterbourne,  Danvers,  and 
Leckhampstead,  with  the  areas  and  crofts  to  the  same  adjacent,  and  giving  to  the 
vicar  certain  commonable  rights,  contained  the  following  passage  : — "  Ilabebant  insuper 
eadem  vicaria  omnimodam  dccimam  fauii  de  pratis  prosedictorum  religiosorum,  ac 
quibuscunque  locis  aliis  infra  limites  ecclesia;  et  capellarum  prwdictarum,  undecunque 
provenientem  ;  et  si  contingat  pratum  aliquod  vel  pasturam  aliqnam,  (juod  vcl  quse 
ante  appropriationem  pra-dictani  consuevit  esse  pratum  vel  pasturam,  ledigi  in  culturam, 
decimas  bladi  vel  alterius  seminis  inde  provenientes  ad  prwdictos  vicarios  integraliter 
pertinere."  The  endowment  then  provided,  that  the  vicar  should  receive  all  the 
small  tithes,  oblations,  mortuaries,  and  personal  payments  whatsoever,  and  the  tithes 
of  mills  then  being  and  to  be  erected,  and  also  the  tithes  of  corn  of  the  several  places 
therein  mentioned,  and  the  tithes  of  corn  and  other  seed  whatsoever,  sown  in  yards, 
curtilages,  or  gardens,  and  also  of  flax  and  hemp  wReresocver  growing,  even  if  they 
should  happen  to  be  sown  in  the  fields  of  the  said  church  and  chapels,  all  man-[195]- 
ner  of  other  tithes  of  corn  whatsoever  to  the  monastery  of  Abingdon  being  wholly 
reserved. 

The  plaintiff  at  the  hearing  of  the  cause  proved,  by  several  witnesses,  the  percep- 
tion by  the  vicar  of  Chieveley,  for  the  time  being,  of  the  tithes  of  wool,  lamb,  pigs, 
and  other  small  tithes,  from  certain  lands  within  Leckhampstead  ;  and  also  the  receipt 
by  himself,  as  vicar,  of  compositions  or  payments  from  the  occupiois  of  two  farms 
within  r>eckhampstead,  one  of  them  being  the  defendant's  farm,  before  his  occupation 
thereof,  in  lieu  of  the  tithes  arising  therefrom,  except  the  tithe  of  underwood.  But 
he  did  not  give  any  evidence  of  the  actual  receipt  of  the  tithe  of  hay,  or  of  any 

(a)  Though  the  decree  was  pronounced  on  the  1st  May,  1827,  it  was  not  passed  or 
entered  until  July  following,  some  differences  having  arisen  between  the  parties  with 
respect  to  the  entering  of  the  evidence  as  read,  and  an  application  being  therefore 
made  to  vary  the  minutes.  See  this  case  reported  on  that  application,  1  Younge  & 
Jerv.  536. 
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composition  expressly  for  the  tithe  of  hay,  of  any  lands  in  Leckhampstead,  either  by 
himself  or  any  preceding  vicar  of  Chieveley. 

The  evidence  of  the  defendant  at  the  hearing  was  documentary,  tending  to 
shew,  that  the  tithes  of  Leckhampstead  were  held  by  the  abbot  and  convent  of 
Abingdon,  as  a  portion  of  tithes  distinct  from  the  rectory,  and,  having  vested  in  the 
crown  at  the  dissolution,  had  subsequently  been  granted  to  persons  under  whom  the 
present  owner  of  the  defendant's  lands  claimed  title.  The  evidence  of  the  defendant 
was  not  limited  to  the  tithe  of  hay,  but  went  to  negative  the  right  of  the  plaintiff  as 
vicar  to  any  small  tithes  in  Leckhampstead. 

After  the  decree,  the  defendant  petitioned  for  a  re-hearing  of  the  cause,  so  far  as 
respected  the  tithe  of  hay,  on  the  ground  that  it  appeared  from  various  documents, 
stated  by  him  in  his  petition  of  re-hearing,  that  the  vicar,  though  he  might  be  entitled 
to  othertithes,  was  not  entitled  to  the  tithe  of  hay. 

The  cause  now  came  on  to  be  re-heard  with  respect  to  the  tithe  of  hay. 

In  support  of  the  re-hearing,  the  defendant  produced  the  Minister's  accounts,  from 
Michaelmas  30,  to  Michaelmas  31,  Hen.  8,  accounting  for  61.  as  paid  "for  the  farm 
[196]  of  the  portion  of  the  tithes  in  Leckhampstead  in  the  tenure  of  Thomas  Cokes 
the  younger."  The  particulars  for  a  lease  to  be  granted  by  the  crown  of  the  rectory 
of  Chieveley,  15  Eliz.  comprising  (inter  alia)  "the  farm  of  all  the  tithes  of  corn, 
sheaves,  and  grain,  and  other  tithes  whatsoever  in  Leckhampstead,  late  in  the  tenure 
of  John  Cocks,  of  the  yearly  value  of  61."  A  grant  in  fee,  42  Eliz.,  from  that  queen 
to  Giles  Pocock  and  Richard  Pocock  "  of  the  rectory  and  church  of  Chieveley,  and 
all  those  the  queen's  tithes  of  corn,  sheaves,  and  grain,  and  other  her  tithes  whatsoever, 
yearly  and  from  time  to  time,  coming,  growing,  and  arising  in  Leckhampstead,  which 
"to  the  then  late  monastery  of  Abingdon,  then  dissolved,  did  theretofore  pertain, 
and  were  formerly  part  of  the  possessions  thereof,  and  of  all  and  singular  messuages, 
granges,  &c.,  &c."  Among  other  things  therein  enumerated  were,  "tithes  of  sheaves, 
corn,  grain,  and  hay,  wool,  flax,  hemp,  and  lambs,  and  all  other  tithes  whatsoever,  as 
well  greater  as  lesser,  and  others  things  therein  mentioned,  to  the  aforesaid  rectory 
and  church,  tithes,  and  other  the  premises  thereinbefore  granted,  belonging  or  apper- 
taining, or  as  members,  parts  or  parcels  of  the  same  rectory  and  church,  tithes  and 
other  the  premises  thereby  granted,  theretofore  had,  known,  accepted,  occupied,  used,  or 
reputed."  A  grant  in  fee,  in  the  same  year,  from  the  Pococks  to  Richard  Hatt  of  the 
same  tithes  as  those  comprised  in  the  grant  from  Queen  Elizabeth,  arising  within 
ceitain  lands  in  Leckhampstead,  and  (inter  alia)  the  farm  in  the  occupation  of  the 
defendant.  The  defendant  also  produced  various  leases,  grants,  conveyances,  and 
other  assurances,  commencing  in  the  42  Eliz.,  and  continued  to  the  present  time,  of 
the  tithes  of  blades,  corn,  and  grain,  and  all  other  tithes,  arising  within  certain  lands 
in  Leckhampstead,  the  lands  comprised  in  such  grants,  &c.  appearing  by  various  title- 
deeds  and  documents  deducing  the  title  thereto,  (and  which  the  defendant  produced), 
to  comprise  the  farm  and  [197]  lands  in  the  defendant's  occupation  :  but  the  tithe  of 
hay,  CO  nomine,  did  not  occur  in  any  of  such  grants,  &c.,  until  the  year  1760,  when  it 
was,  for  the  first  time,  expressly  mentioned  ;  and  afterwards  it  constantly  occurred  in 
the  documents. 

The  defendant  also  relied  on  the  want  of  evidence,  on  the  plaintiff's  part,  of  the 
perception  of  tithe  hay  in  Leckhampstead. 

Mr.  Jervis,  and  Mr.  Tinney,  for  the  defendant.  The  meaning  of  the  endowment 
is,  that  the  vicar  should  have  the  tithe  of  hay  of  the  lands  then  in  grass,  and  if  the 
culture  of  those  should  be  altered,  he  should  be  entitled  to  the  tithes  of  those  particular 
lands  ;  but  not  that  the  vicar  should  be  entitled  to  the  tithes  of  hay  generally  throughout 
the  pari.sh.  The  vicar  has  not  shewn  any  perception  of  the  tithe  of  hay,  whilst  the 
defendant  has  proved  constant  enjoyment.  Li  Oglamkr  v.  I'omfret  (4  "Wood's  Dec. 
219;  3  Eagle  &  Younge  (from  Lord  Chief  Biron  Eyre's  MSS.)  1312;  Gwill.  1244), 
the  endowment  appeared  to  give  the  vicar  the  tithe  of  hay,  but  the  words  being 
doubtful,  and  the  usage  contrary,  the  Court  held  that  the  vicar  was  not  entitled.  Li 
Thf  Countess  of  Dartmouth  v.  Roberts  (!6  East,  334  ;  2  Eagle  &  Younge,  655),  a  grant 
before  the  restraining  statutes  was  presumed  against  an  express  endowment  of  tithe 
hay,  there  having  been  an  uninterrupted  perception  of  the  tithe  in  opposition  to  the 
endowment.  So,  in  Mauby  v.  Curtis  (2  Price,  281  ;  3  Eagle  &  Younge,  733),  it  was 
held,  that  an  expi'ess  endowment  of  the  vicarage  with  tithe  hay  was  not  sufficient  to 
support  a  bill  for  that  tithe,  without  usage,  against  evidence  of"  a  money  payment  to 
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the  rector  in  lieu  of  corn  and  hay.  That  case  is  much  stronger  than  the  present. 
Dornuin  v.  Cuiti/  (4  Price,  117;  3  Eagle  &  Younge,  825),  is  also  in  favour  of  the 
defeiitlant. 

[198]  Mr.  Treslove,  and  Mr.  Hayter,  for  the  plaintiff,  contended  that  the  endow- 
ment gave  the  vicar  the  tithe  of  hay  generally  throughout  the  parish,  including  Leck- 
hampstead.  They  admitted  the  evidence  of  perception  to  be  deficient,  hut  urged  that 
the  endowment  was  sufficient  evidence  of  his  right,  though  unsupported  bv  usage. 
And  they  cited  Chakvon  v.  IFmlhouse  (5  T.  R.  412,  n.). 

Mr.  Jervis,  in  reply,  urged  that  the  best  exposition  of  ancient  deeds  was  usage. 
That  the  evidence  of  usage  was  entirely  in  favour  of  the  defendant,  so  much  so  at  least, 
that  the  Court  woidd  not  decree  in  favour  of  the  vicar  without  an  issue. 

Feb.  10th. — Lord  Chief  Baron.  This  is  a  partial  re-hearing.  The  bill  is  liled 
by  the  vicar  of  Chieveley  for  an  account  and  satisfaction  of  the  common  vicarial  tithes, 
and  it  states  the  plaintiff'  to  be  entitled  by  endowment  to  all  small  tithes,  including 
the  tithes  of  hay  and  wood  ;  and  the  bill  contains  a  particular  chaige,  that  he  is 
entitled  to  all  tithe  hay.  There  is  but  one  defendant,  and  his  lands  are  situate  within 
a  chapelry  belonging  to  the  jMirish,  called  Leckhampstead.  The  defendant  denies  the 
plaintiff's  title  to  the  tithes  of  Leckhampstead.  He  says  that  the  tithes  of  that  district 
were  enjoyed  as  a  distinct  portion  by  the  abbot  and  monastery  of  Abingdon,  and  that, 
at  the  dissolution,  they  passed  into  the  hands  of  the  crown.  He  saj^s,  he  took  the 
lands  from  one  Noble,  who  is  now  the  proprietor  of  this  portion  and  of  the  lands,  tithe 
free.     And  he  denies  the  vicar's  right  to  any  tithes  in  Leckhampstead. 

L^pon  the  cause  coming  on,  the  Court  decreed  an  account  of  all  the  tithes  prayed, 
and,  as  is  suited  in  the  petition  of  re-hearing,  particnlarlv  the  tithe  of  hay.  I  have 
not  any  note  of  the  judgment,  ami  therefore  presume  that  no  important  points  were 
discussed  at  the  hearing.  [199]  It  is  upon  the  vicar's  title  to  the  tithe  of  hav  that 
the  present  controversy  ha.s  arisen.  The  defendant  says,  the  endowment  does  not 
give  the  vic:ir  the  tithe  of  hay,  and  that  the  deeds,  under  which  the  landlord  holds, 
give  to  him  the  tithe  of  hay.  The  question  therefore  is,  whether,  on  the  one  hand, 
as  a.sserted  by  the  plaintiff,  the  endowment  gives  the  vicar  tithe  of  hay  ;  or  whether 
on  the  other  hand,  <is  insisted  b}^  the  defendant,  the  owner  of  the  defendant's  lands  is 
entiiled  to  the  tithe. 

I  will  first  consider  the  operation  and  effect  of  the  documentary  evidence,  without 
reference  to  the  parol  testimony.  The  endowment  produced  on  the  part  of  the  vicar 
shews,  that  Leckhampstead  was  a  chapelry  annexed  to  the  ])arish  of  Chievele}',  and, 
therefore,  contradicts  the  general  proposition  with  which  the  defendant  sets  out. 
That  document  gives  to  the  vicar  various  lands,  and  some  rights  of  common  in  the 
woods  and  pastures  of  the  monastery,  and  then  it  expresses  hay,  "and  also  all  manner 
of  tithe-hay  of  the  meadows  of  the  aforesaid  religious  men,  and  in  all  other  places 
whatsoever  within  the  limits  of  the  church  and  chapels  aforesaid,  wheresoever  arising." 
This  is  a  general  gift  of  all  tithe-bay  from  the  religious  men  of  their  own  meadows, 
which  might  be  necessary  on  account  of  the  church  not  paying  tithes.  The  instru- 
ment then  proceeds: — "and  if  it  shall  happen  that  any  meadow  <  r  pasture,  which, 
before  the  appropriation  aforesaid,  was  accustomed  to  be  meadow  or  pasture,  be  reduced 
to  tillage,  the  tithe  of  corn  or  other  seed  thereof  issuing  to  the  aforesaid  vicar  shall 
wholly  pertain."  It  is  very  doubtful  from  the  copy  of  the  document  before  me, 
whether  the  word  "et"  is  correct,  or  whether  it  should  be  "ad,"  the  latter  havin" 
originally  been  copied  and  afterwards  struck  out,  and  "  et "  substituted. (a)  The  literal 
translation  as  it  stands  is, — all  tithes  of  hay  of  the  meadows  of  the  aforesaid  [200] 
religious  men,  and  all  other  places  whatsoever,  within  the  limits  of  the  church  and 
chapel.  It  is  certainly  inconsistent  to  add,  "and  all  other  places,"  if  only  the  tithe- 
hay  of  the  meadows  of  the  religious  men  was  intended  to  be  given.  It  seems  to  me 
to  be  clear,  that  the  endowment  gives  the  vicar,  in  terms,  all  small  tithes.  So  that 
what  appears  to  be  given,  is  the  hay  of  the  meadows  then  belonging  to  the  monastery, 
and  the  grain  of  the  same  meadows,  if  afterwards  converted  into  tillage,  and  the  hay 
of  all  other  mearlows  in  the  parish.  There  is  no  other  mention  of  hay  in  the  endow- 
ment. There  are  no  other  means  of  construing  this  instrument  than  usage,  for  we 
cannot  at  this  time  tell  which  were  the  meadows  of  the  monastery.  I  have  examined 
all  the  cases  on  this  subject,  and  the  impression  on  my  mind  is,  that  usage  governs 
the  decision  in  these  cases,  and  that  the  Court  will  rather  presume  a  fresh  endowment 

(a)  On  examination  "  et "  appeared  to  be  correct. 


2252  WYLD    r.  WARD  3  Y.  &  J.  201. 

than  disturb  constant  usage.  In  the  endowment  there  is  an  express  reservation  to 
the  monastery  of  the  grange,  with  the  area  at  Leckhampstead,  in  which  the  rectors 
of  the  church  of  Chieveley  had  been  accustomed  to  lay  up  the  greater  fruits  of  the 
chapel  of  Leckhampstead,  and  which  is  expressly  reserved  to  them,  that  they  may 
there  lay  up  the  fruits  of  the  chapel.  The  language  used  would  countenance  any 
usa^e,  and  there  can  be  no  doubt  that  the  words  "greater  fruits  "  would  cover  hay. 
The' document  is  so  loosely  worded,  that  it  will  support  any  constniction  which  usage 
may  put  upon  it.  It  is,  however,  rather  more  in  favour  of  the  vicai,  the  word 
appearing  to  be  "et"  and  not  "ad." 

It  is  next  necessary  to  look  at  the  documents  relied  on  by  the  defendant. 

The  Minister's  accounts  mention  a  sum  of  61.,  for  the  farm  of  the  portion  of  tithes 
of  Leckhampstead.  [His  Lordship  then  adverted  to  the  grants  from  the  Crown  to 
the  Pococks,  and  from  the  Pococks  to  Hatt,  pointing  out  several  inaccuracies  in  them, 
which  prevented  much  reli-[201]-ance  from  being  placed  on  them.]  It  appears  that 
Hatt  was  the  owner  of  a  fai'm  in  Leckhampstead,  and  I  assume  that  the  title  is  traced 
down  to  the  present  defendant  or  his  landlord,  but  without  any  particular  notice  of 
hay,  till  1780,  and  now,  as  it  is  said,  till  1760.  Enough  appears  to  satisfy  me  that 
there  is  no  objection  in  law  to  the  tithe  of  hay  belonging  to  either  party.  The 
tithe  of  sheaves  and  corn,  it  is  clear,  belong  to  one,  and  the  small  tithes  to  the  other. 
But,  as  to  hay,  there  is  so  much  obscurity  in  the  documents,  that  actual  possession 
would  decide  in  favour  of  either. 

The  land  in  the  possession  of  the  defendant  seems  principally  to  have  been  parcel 
of  the  possessions  of  the  monastery.  Whatever  may  be  the  construction  of  the 
endowment  as  to  the  hay  of  other  lands,  it  appears  at  least  a  probable  construction, 
that,  as  to  their  lands  within  Leckhampstead,  it  was  the  hay  of  the  meadows  alone 
that  was  allotted  to  the  vicar.  As  it  is  not  explained  by  any  document,  the  usage 
alone  can  ascertain  what  lands  these  were,  or  decide  whether,  upon  the  true  construction 
of  the  endowment,  it  carried  hay  whenever  raised  upon  their  lands. 

Both  sides  have  left  this  question  entirely  without  evidence.  The  defendant  has 
examined  no  witnesses.  He  abandons  entirely  all  proof  respecting  the  modern  usage. 
His  situation,  in  this  respect  is  somewhat  difficult.  Where  the  owner  of  the  land  is 
also  the  portionist  of  the  tithes,  his  possession  is  a  mere  retainer,  and  will  not  avail 
him  unless  he  can  shew  an  occasional  severance,  such  as  making  a  lease  of  the  land, 
reserving  the  tithe,  and  actually  taking  them. 

The  vicar  is  not  under  the  same  difficulties,  yet,  in  this  case,  he  is  equally  bare  of 
material  evidence.  I  have  looked  into  the  evidence,  and  must  say,  I  never  saw  any 
testimony  so  imperfect.  There  are  four  witnesses,  one  of  them,  Joseph  Wedel,  says, 
that  a  compo.«ition  was  paid  for  all  the  tithes  of  the  farm,  and  makes  no  exception. 
He  [202]  must  speak  therefore  inaccurately,  because  the  composition  could  not  be 
paid  for  the  tithes  of  grain.  One  would  think  that  his  mind  was  impressed  with  the 
notion  that  the  vicar  was  not,  as  originally  contended  by  the  defendant,  entitled  to 
any  tithes,  a  notion  certainly  inconsistent  with  the  fact.  No  reliance  can  be  placed 
on  such  a  deposition,  though  express,  being  given  alio  intuitu  :  two  others  say,  that 
the  composition  was  paid  for  the  tithes  due  to  the  vicar,  not  specifying  what  those 
tithes  were,  which  is  the  very  point  in  dispute.  A  fourth  witness  specifies  a  time 
when  the  vicar  took  the  tithes  in  kind,  and  mentions  that  he  took  lamb,  wool,  and 
other  small  tithes,  but  does  not  mention  hay.  This  is  against  the  vicar,  for  if  the 
vicar  had  taken  hay,  why  does  he  not  mention  it.  So  that  in  fact  there  is  no  parol 
testimony  on  which  any  reliance  can  be  put  on  either  side.  The  documents  therefore 
failing  to  afford  a  clear  line,  both  the  parties  being  placed  in  a  situation  which  leads 
each  of  them  to  make  out  his  case,  the  one  being  a  portioner,  and  the  other  a  vicar, 
and  the  modern  testimony  of  usage  proving  nothing,  I  see  no  way  of  advancing  towards 
the  settlement  of  the  dispute  except  by  directing  an  issue.  In  the  issue  let  the  vicar 
be  the  plaintiflf,  who  may,  if  he  thinks  fit,  abandon  it. 

The  doubt  in  ray  mind  as  to  directing  an  issue,  has  principally  arisen  from  the 
manner  in  which  the  defendant  has  made  his  defence  ;  insisting  that  the  plaintiff  had 
no  title  to  any  tithes  in  Leckhampstead,  rather  than  denying  his  title  to  the  tithe  of 
hay  of  his  own  farm  But  as  there  is  a  fair  ground  to  question  the  right  to  the  tithe 
of  hay,  and  any  course  I  might  take  other  than  an  issue  would  lead  to  another  bill,  it 
seems  therefore  better  that  an  issue  should  go  at  once. 

End  of  Hilary  Term  and  Sittings  after. 
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[203]    Reports  of  Cases  Argued  and  Determined  in  the  Court  of  Exchequer, 
IN  Easter  Term,  10  Geo.  IV.  and  the  Sittings  After. 

Exchequer  of  Pleas. 

Norman  v.  Danger  and  Another.  1829. — A  certificate,  that  the  defendant  was 
churchwarden,  and  acted  by  virtue  of  his  office,  to  entitle  him  to  double  costs 
under  the  stat.  7  Jac.  1,  c.  5,  need  not  be  granted  immediately  after  the  trial  of 
the  cause.  —Where  the  plaintift"  is  nonsuited,  the  Judge  before  whom  the  cause 
was  tried  may,  after  an  interval  of  four  years,  upon  an  affidavit  that  the  defen- 
dant was  within  the  provisions  of  the  stat.  7  Jac.  1,  e.  5,  grant  a  certificate  to 
entitle  him  to  double  costs. 

Trespass  on  the  case.  At  the  trial  of  this  cause,  in  the  year  1825,  the  plaintiff 
was  nonsuited,  and  in  Hilary  Term,  1829,  Gaselee,  J.,  before  whom  the  cause  was  tried, 
granted  his  cei-tificate  to  entitle  the  defendants  to  double  costs,  under  the  statute 
7  Jac.  1,  c.  5,(ay  upon  reading  an  affidavit  made  by  the  defendants,  which  stated,  that 
they  were  churchwardens,  and  tliat  the  action  was  brought  in  respect  of  an  act  done 
by  them,  by  virtue  of  their  office.  In  this  Term,  a  rule  was  obtained  to  set  aside  that 
certificate,  against  which 

Bayley,  K.,  shewed  cause.  Unless  it  be  in  the  discre-[204]-tion  of  the  Judge  to 
act  upon  affidavits,  defendants  would  in  many  cases  be  deprived  of  the  benefit  of  the 
statute ;  for,  as  the  form  of  the  declaration  is  under  the  control  of  the  plaintift',  the 
character  of  the  defendants  never  appears  upon  the  record,  and,  where  the  plaintiff  is 
nonsuited,  they  may  have  no  opportunity  of  proving  it  by  evidence.  Where  a  plaintiff 
discontinues,  the  Court  will,  upon  an  affidavit  stating  that  the  act  for  which  the  defen- 
dant was  sued,  was  done  by  virtue  of  his  office,  direct  the  Master  to  tax  double  costs ; 
and  upon  the  same  principle  the  Judge  who  tries  the  cause  may  resort  to  the  same 
means  of  ascertaining  the  character  of  the  parties.  By  the  words  of  the  statute,  the 
Judge  who  tries  the  cause,  is  the  sole  judge  of  the  propriety  of  the  certificate  {Anon., 
2  Vent.  4.5),  Grindlei/  v.  Hollmcay  (1  Dougl.  307),  which  may  be  granted  either  at  or 
after  the  trial.     Harper  v.  Carr  (7  T.  K.  448). 

Chilton,  contra.  The  words  of  the  statute,  and  the  cases  which  have  been  cited 
to  estivblish,  that  the  allowance  of  double  costs  rests  with  the  .ludge  who  tries  the 
cause,  furnish  a  strong  argument  that  he  must  act  upon  what  appears  at  the  trial,  and 
not  upon  extraneous  matter ;  for  if  the  question  were  to  be  decided  upon  aflidavits, 
the  Court  from  whence  the  record  proceeded,  would  be  the  proper  tribunal  before 
which  that  question  should  be  discussed.  The  difficulty  suggested  as  arising  from  a 
nonsuit,  before  the  defendant  has  had-  an  opportunity  of  proving  the  chaiacter  in  which 
he  acted,  might  be  obviated  by  intimating  the  fact  to  the  Judge  who  presides  at  Nisi 
Prius,  and  proving  it  by  oral  testimony. 

HULLOCK,  B.  There  are  two  questions  in  this  case  :  the  first,  whether  the  certificate 
has  l)een  granteil  in  due  time ;  and  the  second,  whether  the  application  ought  not, 
[205]  under  the  circumstances,  to  have  been  made  to  the  Court.  The  wortls  of  the 
statute  are,  that  if  the  verdict  shall  pass  with  the  defendant,  or  the  plaintift  therein 
become  nonsuit,  or  suffer  any  discontinuance  thereof,  in  every  such  case  the  Justice 
or  Justices,  or  such  other  Judge  before  whom  the  .said  matter  shall  be  tried,  shall 
allow  unto  the  defendant  double  costs.  If  it  had  said,  that  he  shall  do  so  in  open 
Court,  at  the  trial,  as  some  statutes  do,  then,  it  is  evident,  that  the  allowance  could 
only  be  made  immediately  after  the  trial.  It  does  not,  however,  so  enact,  but  leaves 
it  open  ;  and  the  construction  of  statutes  in  pari  materia  has  latteily  been,  that  in 
such  cases  the  Judge  may  grant  his  certificate  within  a  convenient  time.  That  was 
distinctly  laid  down,  upon  the  construction  of  this  very  statute,  in  the  case  of  Harper 
v.  Carr,  to  which  allusion  has  been  made.(a)^  If  then  the  certificate  need  not  be 
granted  at  the  trial,  it  will  be  for  the  Judge,  in  the  exercise  of  his  discretion,  to 
determine  whether  the  application  be  made  with  sufficient  promptitude,  or  the  delay 
be  properly  accounted  for  ;  and  we  must  assume  that,  in  granting  this  certificate,  the 
learned  Judge  took  all  these  circumstances  into  consideration.     But  it  is  said,  inas- 

(o)'  Extended  to  Churchwardens  by  stat.  21  Jac.  1,  c.  12,  s.  3. 

(«)-  According  to  1  Crompt.  Pract.  278,  the  certificate  must  be  obtained  at  the  trial. 
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luuch  as  the  facts  were  not  developed  before  the  Judge  who  presided  at  Nisi  Priiis, 
that  the  application  should  have  been  made  to  the  Court.  If  the  words  of  the  statute 
had  been,  that  the  matter  should  appear  at  the  trial,  the  Judge  could  have  no  juris- 
diction unless  it  did  so  appear ;  but  there  are  two  cases  mentioned  in  the  act,  nonsuit 
and  discontinuance,  in  which  it  would  be  impossible  to  certify  at  Nisi  Prius.  In  the 
latter  case,  the  Courts  have  taken  upon  themselves  to  allow  costs,  because,  if  only  a 
Judo-e  at  Nisi  Prius  could  certify,  the  provisions  of  the  statute  would  be  rendered 
nugatory  in  all  cases  of  discontinuance.  So,  where  the  [206]  plaintiff  is  nonsuited, 
unfess  the  course  which  has  been  pursued  in  this  case  could  be  adopted,  double  costs 
could  not  be  allowed,  for  I  never  knew  a  Judge  inquire  into  the  circumstances  of  the 
case,  after  a  plaintiff  had  been  non-suited.  Cases  have  occurred,  in  which  the  Courts 
have  allowed  costs  upon  affidavits.  Thus,  in  Walker  v.  Egerton  (Comb.  322),  which 
was  an  action  against  the  collector  of  the  land-tax,  the  plaintiflf  was  nonsuited,  and 
the  defendant  afterwards  moved  the  Court  for  trel)le  costs,  upon  an  affidavit  that  he 
was  sued  for  something  done  as  collector,  and  the  Court  directed  a  suggestion  to  be 
entered  upon  the  roll.  So,  in  Catherol  v.  Cowper  (2  Barnard.  103,  117),  the  Court  per- 
mitted a  similar  suggestion  to  be  entered  on  the  roll,  to  entitle  the  defendants,  who 
were  commissioners  under  the  Kensington  turnpike  act,  12  Geo.  1,  c.  Ixxxvii.,  to 
treble  costs,  against  the  plaintiff  who  was  nonsuited ;  and  in  Barton  v.  Miles  (B.  R.  H. 
125),  where  the  plaintiil'  was  nonsuited,  the  Court  granted  a  rule  for  the  like  pur- 
pose, to  entitle  the  defendants  to  double  costs,  upon  an  affidavit  that  they  were 
collectors  of  the  tax  for  window-lights,  and  were  acting  in  the  execution  of  their  office. 
The  statutes  upon  which  these  applications  were  granted,  directed  generally  that  the 
defendants  should  recover,  and  not,  as  in  this  case,  that  the  allowance  of  double  costs 
should  be  made  by  the  Judge  before  whom  the  matter  should  be  tried  ;  but  I  cite 
them  merely  for  the  purpose  of  shewing  that  the  applications  were  entertained  upon 
affidavits.  By  the  express  words  of  this  statute,  the  Judge  who  tries  the  cause,  must 
certify  that  the  defendant  acted  by  virtue  of  his  office,  or  make  him  an  allowance  of 
double  costs  upon  the  record  ;  and,  as  it  is  not  necessary,  that  that  should  be  done  at 
the  trial,  I  am  of  opinion,  that  this  certificate  has  been  properly  allowed.  Within  my 
own  experience  at  the  bar,  two  learn-[207J-ed  Judges  granted  certificates,  under 
similai-  circumstances,  upon  this  statute. 

The  other  Barons  concurred,  and  the  rule  was 

Discharged. 


Phillips,  Administratrix,  v.  Williams.  Exch.  of  Pleas.  1829. — The  action  by 
concessit  solvere  in  Wales,  cannot  be  commenced  by  notice,  but  only  by  original. 
— Where  an  attorney  in  Wales  delivered  a  notice,  that  an  action  had  been  com- 
menced, to  a  bailiff,  to  be  served  upon  the  defendant,  who  afterwards,  and  before 
the  notice  was  served,  paid  the  plaintiff'  his  debt ;  and  the  attorney  afterwards 
proceeded  by  concessit  solvere,  to  recover  the  costs : — Held,  that  the  notice  did 
not  operate  as  the  legal  commencement  of  the  action,  and  that  the  payment  was 
in  time. 

[Referred  to,  Williams  v.  Williams,  1831,  2  C.  &  J.  56.] 

This  was  an  action  upon  concessit  solvere,  to  which,  amongst  others,  there  was  a 
plea  of  payment,  and  an  issue  thereon. 

At  the  trial,  before  Goulbourn,  J.,  at  the  Great  Sessions  for  Pembrokeshire,  the 
only  question  was,  whether  the  payment  was  made  before  or  after  the  action  was  com- 
menced. The  evidence  upon  this  point  was,  that  on  the  4th  August,  1828,  the 
attorney  for  the  plaintiff  filled  up  one  of  the  usual  printed  forms  of  notice  of  action 
upon  concessit  solvere,(a)  and  delivered  it  to  a  bailiff  to  serve  upon  the  defendant ; 
and  that  the  payment  was  made  after  the  delivery  of  the  notice  to  the  bailiff',  but 

(a)  The  following  is  a  copy  of  the  notice  ;— 

"To  Mr.  C.  D.  (the  defendant).  This  is  to  give  you  notice  that  an  action  is  com- 
menced and  will  be  prosecuted  against  you  at  the  next  Great  Sessions,  to  be  holden, 
&c.,  by  A.  B.  for  the  sum  of  £  ,  due  from  you  to  him,  for  &c.,  and  that  the  said 

plaintiff  will  proceed  to  trial  at  the  said  next  Great  Sessions,  to  which  said  action  you 
may  appear  and  make  your  defence  if  you  think  proper.     Dated,  &c.     Yours  &c." 
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before  the  notice  was  served  upon  the  defendant.  Upon  this  evidence,  it  was  con- 
tended that  the  tilling  up  and  delivery  of  the  notice  to  the  bailiff  was  a  commence- 
ment of  the  action,  and  that  a  subsequent  piiyment  was  too  late ;  but  the  learned 
Judge  was  of  a  different  opinion,  and  the  plaintiff  was  nonsuited. 

[208]  A  rule  having  been  obtained,  calling  upon  the  defendant  to  shew  cause,  why 
that  nonsuit  should  not  be  set  ;iside  and  a  new  trial  had, — 

Evans,  J.,  and  Wedgewood,  now  shewed  cause.  It  is  difficult  to  conceive  how  a 
notice  of  action,  which  is  a  mere  private  transaction,  can  be  the  commencement  of  a 
suit.  There  is  no  analogy  between  this  and  the  proceeding  by  Ciipias  in  the  Court  of 
Common  Pleas ;  for  in  the  Great  Sessions,  an  original  is  always  issued  as  the  process 
by  which  the  action  is  commenced  before  the  notice  is  served,  and  the  terms  of  the 
notice  itself  so  import.  In  Foley's  Practice  (page  12),  the  proceeding  upon  concessit 
solvere  is  treated  of,  and  the  forms  of  the  praecipe  and  original  writ  are  given  as 
necessary  steps  before  the  service  of  the  notice  ;  and  in  RusselTs  Practice  (page  TJ), 
it  is  said  to  be  usual  to  sue  out  an  original  where  it  is  intended  to  proceed  by  concessit 
solvere.  The  notice  itself  is  but  the  creature  of  the  Court,  and  is  given  in  pursuance 
of  a  rule  of  Court,(f)  for  the  purpose  of  accelerating  the  trial :  it  may  be  served 
before  any  writ  has  been  sued  out,  but  in  that  case  mu.st  state  that  an  action  will  be 
commenced  (Kuss.  Pract.  53) ;  which  clearly  shews  that  the  notice  it-self  is  not  the 
commencement  of  the  suit.  At  all  events,  to  lay  the  foundation  of  an  argument,  the 
notice  must  be  served. 

[209]  Williams,  E.  V.,  in  support  of  the  rule.  In  theory,  the  original  writ  is  the 
commencement  of  the  action,  and,  as  in  the  case  of  a  capias,  ought  regularly  to  be 
sued  out  in  the  first  instance ;  but  in  practice  it  is  not  issued  until  after  the  action 
has  been  proceeded  with  ;  and  the  notice  is  considered  to  be,  as  it  in  terras  expresses, 
the  commencement  of  the  suit.  This  is  clearly  proved  by  the  rule  of  Court  (Autumn 
Greiit  Sessions,  IS  16, (a))  for  unless,  when  served,  the  notice  operated  as  a  commence- 
ment of  the  suit,  no  costs  could  properly  be  incurred,  and  the  plaintiff"  could  have  no 
claim  upon  the  defendant.  The  action  by  concessit  solvere,  conducted  in  this  mode, 
is  a  domestic  action,  to  which  the  non-inter\  ention  of  a  public  functionary  is  inciflent ; 
it  is  a  form  of  action  cheap  and  summary,  and  therefore  highly  beneficial,  which  it 
would  be  most  dangerous  to  disturb.  Assuming  that  the  notice,  when  served,  is  the 
commencement  of  the  action,  it  remains  to  shew,  that  service  is  unnecessary.  Now 
the  term  "served,"  in  the  rule  of  Court,  1816,  refers  to  the  amount  of  costs,  and  not 
to  the  validity  of  the  notice  as  the  commencement  of  the  suit.  At  the  same  Session, 
a  similar  rule  was  made  with  reference  to  a  capias ;  and  if,  in  the  construction  of  the 
one  rule,  it  be  held  that  service  of  the  notice  is  necessary,  it  must  follow,  that  in 
every  case  the  capias  must  be  served,  to  operate  as  the  commenceojent  of  the  suit. 
Yet  it  could  not  be  contended  that,  to  a  plea  of  tender,  the  replication  of  a  capias, 
antecedently  sued  out,  must  aver  that  the  c^ipias  was  served ;  and  by  a  parity  of 
reasoning,  such  an  averment  would  be  un-[210]-necessary  in  the  case  of  a  notice. 
Whether  the  notice  be  or  be  not  served,  it  is  open  to  precisely  the  same  objections; 
and  therefore  it  follows  that,  if,  when  served,  the  notice  would  be  a  commencement 
of  the  action,  the  suit  will  equally  be  commenced  though  the  notice  be  not  served. 

(c)  "For  preventing  delays  in  all  personal  actions  hereafter  to  be  commenced  in 
this  Court,  it  is  ordered,  that  the  defendant  being  served  fifteen  days  before  Sessions, 
(which  service  must  be  exclusive  of  the  day  of  service  and  the  day  of  Sessions),  with 
notice  in  writing  under  the  hand  of  the  plaintiffs  attorney,  expressing  the  cause  of 
action,  and  the  sum  demanded,  and  affidavit  made  of  the  service  of  such  notice  and 
filing  a  declaration  before  the  sitting  of  the  morning  Court  the  second  day  of  the  same 
Sessions,  the  plaintiff  shall  be  at  liberty  to  proceed  to  trial  or  judgment  the  same 
Sessions.  And  in  case  the  defendant  appears,  and  shall  not  plead  the  next  Court,  a 
rule  being  given  for  that  purpose,  the  plaintiff  shall  have  judgment  in  such  action  by 
nil  dicit.' 

(a)  "  Ordered  that,  from  the  present  Great  Sessions,  in  all  actions  of  concessit 
solvere,  if  the  defendant,  being  served  with  notice  of  suit,  shall,  before  the  first  day 
of  the  Sessions,  offer  or  tender  to  the  plaintiff  or  his  attorney,  the  amount  of  the 
debt  sued  for,  with  one  pound  one  shilling  for  the  costs  of  suit,  if  the  plaintiti  or  his 
attorney  shall  refuse  or  decline  to  accept  the  same,  all  subsequent  proceedings  had  in 
such  suit  shall  be  at  the  peril  of  the  plaintiff  or  his  attorney." 
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Garrow  B.  I  am  of  opinion,  that  this  notice  was  not  the  legal  commencement 
of  the  action,  and  that  the  payment  was  in  time.  The  object  of  the  notice  is  merely 
to  apprize  the  defendant  that  an  action  has,  by  some  other  means,  been  instituted 
against  him,  and  to  inform  him  of  the  steps  which  he  must  take,  in  order  to  defend 
himself  against  it.  So  the  rule  of  Court,  upon  which  reliance  has  been  placed,  does 
not  say  even  that  the  service  of  the  notice  shall  alone  be  sufficient,  but,  in  aid  of  the 
defendant,  ascertains  the  amount  of  costs  to  which  he  shall  be  liable  up  to  a  certain 
stao-e  of  the  proceedings,  and  by  the  payment  of  which  the  action  may  be  terminated. 
From  a  difl'erent  construction  serious  injustice  might  ensue.  It  might  happen,  that 
an  attorney  who  meets  his  various  clients  at  a  place  of  general  resort,  might  ascertain 
the  nature' of  their  demands  against  various  individuals,  and,  upon  his  return  home, 
fill  up  a  variety  of  notices,  which  might  lie  dormant,  until  the  parties  had  amicably 
arranged  their  differences,  and  then  they  might  involuntarily  be  involved  in  expensive 
litigation,  merely  to  put  fees  into  the  pocket  of  the  attorney. 

HULLOCK,  B.  After  the  best  consideration  which  I  can  give  this  case,  I  am  of 
opinion,  that  the  rule  should  be  discharged.  The  simple  question  is,  whether  this 
notice,  which,  upon  the  face  of  it,  imports  that  an  action  has  been  commenced,  is  the 
le"-al  commencement  of  an  action,  and  we  are  not  now  called  upon  to  put  a  construc- 
tion upon  the  rule  of  the  Autumn  Great  Sessions,  1816.  Now  it  appears  to  me,  that 
the  object  of  this  notice  is  similar  to  that  [211]  of  the  service  of  a  latitat  or  capias, 
viz.  to  bring  the  party  into  Court ;  and  no  one  could  contend  that  a  mere  notice 
originating  in  the  attorney's  office,  without  more,  would,  in  those  cases,  be  sufficient 
for  that  purpose.  Could  a  notice  of  this  desciiption  be  replied  to  a  plea  of  the 
statute  of  limitations'!  Certainly  not;  the  replication  would  state  the  issuing  of  the 
original,  and  that  would  be  the  document  which  would  be  put  in  issue.  It  cannot, 
gravely,  be  contended  that  there  is  any  analogy  between  this  notice  and  the  com- 
mencement of  a  suit  by  capias.  To  render  it  available,  it  must  be  averred  that  the 
capias  was  issued  with  a  view  to  the  particular  suit,  and  where  continuances  are 
necessary,  it  must  be  shewn  that  the  first  writ  was  returned.  The  point  would 
neatly  ai'ise  upon  the  replication  to  a  plea  of  tender,  but  that  may  be  said  to  involve 
the  same  question.  Upon  the  whole,  I  am  of  opinion  that  this  notice  is  like  the 
service  of  a  copy  of  a  latitat  or  capias,  and  merely  intended  to  intimate,  as  the  notice 
itself  expresses,  that  an  action  has  previously  been  commenced,  and  not  that  the 
notice  is  the  commencement  of  the  action.  We  cannot  advert  to  any  inconvenience 
which  may  arise  from  this  decision  ;  our  duty  simply  is,  to  decide  whether  this  notice 
be  or  be  not  the  legal  commencement  of  the  suit. 

Vaughan,  B.  Judging  from  the  terms  of  the  notice,  and  by  analogy  to  the 
proceedings  in  the  superior  Courts,  I  should  have  supposed  that  the  original  had  been 
issued  ;  and  by  the  report  of  the  law  commissioners  that  writ  seems  to  be  the  founda- 
tion of  all  proceedings  upon  concessit  solvere  in  the  Principality,  for  a  charge  for  the 
oi'iginal  is  uniformly  made.  It  may  be  that,  in  practice,  the  original  is  not  issued  in 
the  first  instance  ;  but  when  called  upon,  we  must  correct  a  practice  which  is  certainly 
illegal.  The  argument  of  my  learned  brother  upon  the  effect  of  this  notice,  with 
reference  to  a  plea  of  the  statute  of  limitations,  is,  to  my  mind,  conclusive ;  for  it 
[212]  would  be  a  mere  mockery  of  pleading  to  put  upon  the  records  of  the  Court,  in 
answer  to  such  a  plea,  that,  six  years  before,  a  notice  like  the  present  had  been  filled 
up  by  the  attorney,  and  delivered  to  a  bailiff  to  be  served. 

Kule  discharged  with  costs. 

Coleman  v.  Waller.  Exch.  of  Pleas.  1829.— A  creditor,  in  respect  of  two  demands, 
seized  the  goods  of  B.,  his  debtor,  under  an  execution  for  one  of  the  two  debts, 
and  afterwards,  at  a  meeting  of  some  of  the  creditors  of  B.,  when  a  composition 
was  proposed,  declared  that  he  would  not  agree  to  the  composition,  unless  the 
debt  for  which  the  goods  had  been  seized,  were  secured  to  him  ;  C,  who  was  not 
a  creditor,  guaranteed  the  debt,  and  A.  withdrew  his  execution,  and  signed  the 
composition  deed  : — Held,  that  the  bargain  was  a  fraud  upon  the  rest  of  the 
creditors,  and  void. 

Assumpsit  upon  a  guarantee.  The  declaration  stated  that,  on  the  16th  December, 
1824,  Dent  and  Mannett  were  indebted  to  the  plaintiff  in  the  sum  of  6001.,  for  money 
lent,  and  of  3i01.,  for  goods  sold  and  delivered ;  and  that,  by  a  certain  agreement  iu 
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writing,  made  and  signed  by  the  plaintiff  and  the  defendant,  (reciting  that  Dent  and 
Mannett  were  so  indebted,  and  that  the  plaintiff  having  a  warrant  of  attorney  for  the 
6001.,  had  on  or  about  the  tsth  of  December,  entered  up  judgment  and  sued  out 
e.xeeution  thereon,  by  virtue  whereof  the  Sheriff  had  seized  and  was  in  possession  of 
the  stock  and  effects  of  Dent  and  Mannett ;  and  that  they  had  proposed  a  composition 
to  their  creditors,  for  which  purpose,  they,  and  divers  of  their  creditors,  were  desirous 
of  haWng  the  plaintiff's  execution  withdrawn  forthwith  ;  which  the  plaintiff  had 
agreed  to  do  upon  being  indemnified,  and  upon  payment  of  the  costs  of  the  judgment 
and  execution,  and  the  Sheriff's  fees  ;  which  guarantee  the  defendant  agreed  to  give), 
it  was  witnessed  that,  in  consideration  of  the  plaintiff'  so  agreeing  (which  he  did 
thereby)  to  withdraw  his  execution  upon  payment  of  the  said  costs,  and  Sheriff's  fees, 
&c.,  the  defendant  did  thereby  guarantee  and  agree  to  indemnify  the  plaintiff'  from  all 
loss  or  deficiency  that  he  might  sustain  or  be  put  to,  in  respect  of  the  6001.,  by  the 
agreeing  to  the  composition,  or  by  any  commission  of  bankruptcy  that  might  be  sued 
out  on  default  of  the  com-[213]-position  being  carried  through,  or  in  any  other 
manner,  b\'  his  so  withdrawing  his  e.xecution,  so  that  the  plaintiff  might  receive  the 
full  amount  of  twenty  shillings  in  the  pound,  on  his  debt  of  6001.  ;  and  averred,  that 
the  plaintiff  agreed  to  the  composition,  and  withdrew  his  execution,  and  that  a 
commission  of  bankruptcy  was  sued  out  against  Dent  and  Mannett,  by  means  of  which 
and  the  plaintiff's  agreeing  to  the  composition  and  withdrawing  his  execution,  the 
plaintiff"  had  sustained  a  loss  of  2501.,  which  the  defendant  had  not  paid.  Plea— non 
assumpsit. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London  Sittings,  the  following 
appeared  to  be  the  facts  of  the  case: — Dent  and  Mannett,  who  carried  on  business  at 
Southampton,  were,  in  August,  1821,  indebted  to  the  plaintiff,  to  the  amount  of  3001. 
for  goods.  He  afterwards  lent  them  6001.,  at  first  without  security,  but  on  the  19tH 
November,  1824,  without  solicitation,  they  gave  him  a  warrant  of  attorney  for  the 
6001.,  upon  which,  on  the  8th  December,  judgment  was  entered  up,  and,  on  the  same 
night,  the  execution  was  sent  down.  On  the  10th,  at  which  time  the  Sheriff  was  in 
possession  under  the  execution,  a  meeting  of  the  creditors  was  had,  but  was  attended 
by  twenty-tive  only  out  of  seventy-five  individuals,  to  whom  Dent  and  Mannett  were 
indebted.  Dent  and  Mannett  were  considerable  debtors  to  one  Davidson,  of  whom 
the  defendant  was  then  a  clerk,  but  had  since  become  the  partner.  Dent  and  Mannett 
were  anxious  to  prevent  a  bankruptcy,  and  with  that  view  a  composition  was  proposed. 
It  was  openly  declared  by  the  plaintiff,  or  rather  in  his  behalf,  that  he  would  not  come 
in  for  his  money  debt  of  6001.,  nor  sign  the  composition  deed,  nor  withdiaw  his  execu- 
tion, without  security  for  that  debt  The  defendant,  who,  on  Davidson's  account, 
was  desirous  that  the  execution  should  be  withdrawn,  offered  to  give  that  security ; 
upon  which  the  guarantee  was  prepared  and  signed  by  the  defendant,  and  the  plaintiff 
withdrew  his  execution,  and  afterwards  [214]  signed  the  composition  deed,  by  which 
16s.  in  the  pound  were  to  be  paid,  and  to  be  secured  by  promissory  notes.  The  deed 
contained  a  release  to  Dent  and  Mannett,  in  the  usual  terms.  The  plaintiff  put  his 
signature  to  this  instrument,  some  time  between  the  8th  and  10th  of  February',  1825 ; 
and  upon  view  of  the  deed,  there  appeared  to  be  a  good  many  signatures  before,  and 
about  thirty-five  after  that  of  the  plaintiff.  Some  obscurity  prevailed  in  the  evidence, 
as  to  the  order  in  which  these  signatures  were  subscribed  ;  and  there  was  reason  to 
suppose  that,  before  the  signatures  were  put,  the  places  for  them  had  been  marked  in 
pencil,  so  that  no  certain  inference  as  to  the  priority  of  the  signatures  could  be  drawn 
from  their  juxtaposition.  It  was  clear,  however,  that  there  were  many  signatures  after 
that  of  the  plaintiff,  and  one  witness,  whose  name  appeared  after  his,  deposed  that, 
to  his  belief,  the  previous  signatures  were  written  at  the  time  he  signed.  Dent  and 
Mannett  were  bankrupts  in  July,  1825. 

The  Lord  Chief  Baron  directed  the  Jury  to  consider  whether  the  warrant  of  attorney 
given  to  the  plaintiff  was  a  fraudulent  preference  ;  and  upon  their  finding  that  it  was 
not,  the  plaintiff  had  a  verdict  for  2231.  15s. 

In  pursuance  of  leave  granted  for  that  purpose,  Campbell,  in  Michaelmas  Term, 
obtained  a  rule  nisi,  to  enter  a  nonsuit,  or  for  a  new  tiial,  against  which  — 

Pollock,  F.,  and  Alderson,  shewed  cause.  At  the  trial,  the  only  question  was, 
whether  the  warrant  of  attorney  amounted  to  a  fraudulent  preference.  LTpon  that 
question  the  Jury  have  decided,  and  their  finding  cannot  now  be  impeached.  But  it 
is  said  that   the   guarantee  was  a  fraud  upon  the  other-  creditors,  and  is  therefore 
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unavailable.  To  this  the  answer  is  twofold  :  first,  that  there  was  no  fraud,  the  creditors 
haviiiij  been  sufficiently  apprized  of  the  trans-[215]-aetion  ;  and  secondly,  that  this  does 
not  fall  within  that  class  of  securities  which  are  considered  to  be  fraudulent.  This 
transaction  can  only  be  looked  at  upon  the  principles  of  good  faith  ;  and  the  plaintifi' 
having  by  his  declaration  at  the  meeting  done  every  thing  that  was  fair  and  reasonable, 
it  was"  tlie  duty  of  the  defendant  to  apprize  the  creditors  of  what  there  passed,  or,  if 
thev  made  no  inquiry,  they  were  bound  by  what  there  transpired.  In  Corkahott  v. 
Bennett  (2  T.  R.  763),  the  transaction  was  unknown  to  the  creditors,  there  was  an 
attempt  at  concealment,  and  the  money  was  to  be  paid  out  of  the  insolvent's  estate. 
The  principle  of  that  case  cannot  therefore  apply  to  this,  for  the  determination  of  the 
plaintiff  was  publicly  declared,  and  the  guarantee  is  from  a  third  party,  the  original 
debtors  being  absolutely  released.  The  debtors  are  not  liable  over  upon  the  guarantee, 
for  there  is  no  evidence  that  it  was  given  at  their  request  or  for  their  benefit.  But 
this  security  is  not  within  that  class  which  are  considered  to  be  fraudulent.  The 
principle  applies  to  cases  in  which  the  party  stipulates  for  a  benefit  beyond  that  which 
the  other  creditors  have,  who  signed  the  deed,  but  not  to  securities  existing  before 
the  negotiation  for  a  composition.  Here  the  plaintiff  stipulated  for  no  benefit  ultra 
the  other  creditors.  The  finding  of  the  Jury  establishes  that  he  had  a  valid  security, 
and  was  therefore  in  a  condition  to  .satisfy  his  claim  in  respect  of  the  money  lent.  He 
merely  accepted  the  guarantee  of  the  defendant,  in  lieu  of  the  goods,  which,  if  not 
relinquished,  would,  notwithstanding  the  composition,  have  been  available  to  the 
plaintiff.  Thomas  v.  Courtnaij  {\  B.  &  Aid.  1).  This  circumstance  distinguishes  this 
from  the  cases  of  Smith  v.  Bromley  (2  Dougl.  696),  Cecil  v.  Flaisto^v  (1  Anstr.  202), 
CncUhnlt  v.  Bennett,  Jackson  v.  Lmnas  (4  T.  R.  166),  Feise  v.  Randall  (6  T.  R.  146), 
/at/f-[216]-Mw«  v.  Mitchell  (13  Ves.  581),  Leicester  \.  Rose  (4  East,  372),  Wells  v.  Girling 
(I  B.  &  B.  447),  and  Jackson  v.  Davison  (4  B.  &  Aid.  691),  which  relate  to  new 
secui'ities  given  as  a  consideration  for  signing  the  composition  deed,  or  certificate  ; 
and  proceed  upon  the  ground  that  the  advantage  gained  by  the  particular  creditor  is 
a  fraud  upon  the  others  ;  but  do  not  apply  to  securities  existing  before  the  negotiation 
for  a  composition  (4  B.  &  C.  5 1  6,  note  to  Lewis  v.  Jmtes). 

Campbell,  and  Richards,  R.  V.,  contra.  The  principle  of  the  case  of  Cockslwtt  v. 
Bennett,  and  that  class  of  cases,  is  that,  for  the  preservation  of  good  faith,  no  private 
agreement  in  fraud  of  the  other  creditors  shall  be  available  in  law.  Now,  this  is  a 
private  agreement  in  fraud  of  the  creditors,  for,  although  some  were  present  at  the 
meeting,  many  who  signed  the  composition  deed  after  the  plaintiff',  must  be  assumed 
to  have  signed  upon  the  understanding  that  he  assented  to  the  composition  in  respect 
of  his  whole  demand  It  is  also  a  principle  of  that  class  of  cases,  that  the  estate  of 
the  insolvent  shall  be  discharged  ;  and  it  may  be  laid  down  as  a  general  rule  that, 
wherever  an  insolvent  is  liable  upon  an  agreement  beyond  the  composition,  that 
agreement  will  be  void.  In  accordance  with  this  principle,  the  case  of  Thomas  v. 
Courtney  was  decided  ;  for,  in  that  case,  there  was  no  remedy  over  against  the  insolvent 
ultra  the  composition.  Now  there  is  nothing  to  distinguish  this  from  the  case  of  an 
ordinary  guarantee.  The  defendant  is  no  paity  to  the  composition  deed  ;  and  as  the 
law  implies  a  promise  upon  the  part  of  the  original  debtor  to  reimburse  the  surety. 
Dent  and  Mannett  would  be  without  defence  to  an  action  at  his  suit.  But  considering 
that  the  defendant  has  no  remedy  over  against  the  original  debtors,  still  the  agreement 
is  fraudulent  and  void.  By  entering  into  the  composition,  and,  at  the  same  time, 
accepting  a  [217]  collateral  security  even  for  the  same  amount,  the  party  misleads  the 
other  creditors  into  a  situation  in  which  his  own  act  shews  he  thought  it  unreasonable 
that  they  should  be  placed  ;  and  there  can  be  no  doubt,  that  if  a  creditor,  who  signs 
a  composition  deed,  or  agreement,  and  thereby  induces  other  creditors  to  sign  it, 
makes  any  private  bargain,  the  effect  of  which  is  to  place  himself  in  a  better  situation 
than  the  other  creditors,  he  thereby  commits  a  fraud  upon  them,  and  that  such  private 
bargain  is  void.  Sadler  v.  Jackson  (15  Ves.  52),  Leivis  v.  Jones  (4  B.  &  C.  506),  Rogers 
v.  Kingston  (2  Bing.  441),  Briant  v.  Christie  (1  Stark.  N.  P.  329).  They  argued  also 
that  the  verdict  was  contrary  to  the  evidence,  and  that  the  warrant  of  attorney 
amounted  to  a  fraudulent  preference. 

The  Court  took  time  to  consider,  and  now 

The  Lord  Chief  Baron,  after  stating  the  pleadings  and  facts  of  the  case, 
delivered  the  judgment  of  the  Court  as  follows :— The  Court  is  of  opinion  that,  in 
this  case,  a  nonsuit  should  be  entered.     The  principle  upon  which  the  Court  are  of 
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this  opinion,  is  the  same  as  decided  the  case  of  Cockshott  v.  Bennett,  followed  by  many 
other  decisions.  This  security  was  given  to  induce  the  plaintiff  to  sign  a  composition 
deed,  hy  which  he  held  himself  out  to  the  other  creditors,  as  accepting  16s.  in  the 
pound,  and  thereupon  discharging  the  debtors.  He  did  in  effect  sign  the  deed,  agree 
to  accept  this  diminished  sum,  and  discharge  the  debtor.  As  the  case,  notwithstanding 
some  circumstance  favourable  to  the  plaintiff',  comes,  in  the  opinion  of  the  Court, 
directly  within  the  principle  of  that  class  of  authorities  to  which  I  have  alluded,  we 
think  there  must  be  a  nonsuit,  and  that  the  rule  must  be  made. 
Absolute,  (e) 

[218]  Griffith  aa'd  Others  v.  Humphreys.  Exch.  of  Pleas.  1829. — No  person 
can  deliver  a  declaration  by  the  bye  in  the  Court  of  Exchequer,  except  the 
original  plaintiff. 

Process  having  been  issued  against  the  defendant,  and  an  appearance  entered  at 
the  suit  of  another  plaintiff,  declarations,  in  this  and  eighteen  other  actions,  were 
delivered  against  the  defendant  by  the  bye,  and  judgments  signed.  A  rule  was  after- 
wards obt^iiiied  to  set  aside  these  judgments,  upon  the  ground  that  the  appearance, 
in  the  first  action,  had  been  fraudulently  entered,  and  that  the  declarations  by  the 
bye  were  not,  under  the  circumstances,  warranted  by  the  practice  of  the  Court.  Upon 
shewing  cause,  all  matters  were  referred  to  the  Master,  who  found  that  upon  the 
appearance  having  been  entered  for  the  defendant  in  the  original  action,  the  plaintiffs, 
during  the  same  term,  delivered  a  declaration  by  the  bye,  without  any  process  having 
been  issued,  or  fresh  appeaiance  entered  or  recorded  for  the  defendant ;  that  the 
defendant  had  obtained  an  order  to  imparle  after  the  order  for  time  to  plead,  and  had 
subsequently,  by  his  clerk  in  court,  signed  a  cognovit  confessing  the  action  ;  he  further 
found,  that  such  proceeding,  by  delivering  a  declaration  by  the  bye  at  the  suit  of  a 
different  plaintiff,  was  not  warranted  by  any  known  or  acknowledged  rule  or  practice 
of  the  Court,  and  awarded  that  the  parties  should  each  pay  their  own  costs. 

Richards,  moved  to  set  aside  this  award,  contending  that  the  subsequent  steps 
taken  by  the  plaintiff'  were  a  waiver  of  the  irregularity  ;  but 

The  Court  being  of  opinion  that  the  practice  was  correctly  stated  by  the  Master, 
and  that  the  plaintiffs  were  estopped  by  the  award,  refused  the  rule. 

Rule  refused. (a) 

[219]    Exchequer  Chajiber. 

(In  Error  from  the  Court  of  Exchequer.) 

Cor.  Lord  Tenterden,  C.  J.,  and  Best,  C.  J. 

Adams  v.  Meredew.  1829.  It  is  actionable,  without  the  aid  of  prefatory  averment 
in  the  declaration,  to  write  of  a  magistrate  that,  "  as  chairman  of  a  finance  com- 
mittee, he  audited  accounts  containing  it€ms  of  upwards  of  12,0001.  for  the 
nominal  purpose  of  furnishing  lodgings,  plate,  &c.  for  the  Judges ;  but  which 
expenditure  was  in  reality  to  find  accommodation  for  the  magistrates,  as  the 
Sheriff  always  found  the  Judges  suitable  lodgings,  without  putting  the  county  to 
any  expense." 

[See  further  p.  419,  post.] 

Libel.  The  declaration,  after  a  prefatory  averment  that  the  plaintiff  was  a  justice 
of  the  peace,  stated  that  the  defendant  published  of  and  concerning  him,  and  of  and 
relating  to  him  as  such  justice  of  the  peace,  the  following  libel : — "The  other  magis- 
trates residing  within  our  county  are  H.  C.  Adams,  Esq.  and  F.  G.,  Esq.,  the  latter 

(e)  See  Murray  v.  Reeves,  8  B.  &  C.  421. 

(a)  By  the  old  rules  (f  Court  it  is  ordered,  "that  upon  every  defendant's  appear 
ance,  the  plaintiff  may  put  in  as  many  declarations  as  [219]  he  will  against  every  such 
defendant,  provided  they  all  be  put  in  at  one  and  the  same  time."  1  Burton,  Pract. 
149.  The  difference  in  the  practice  of  the  Courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer,  in  this  respect,  proceeds  upon  the  supposition,  that  in  the  former  the 
defendant  is  in  the  custody  of  the  Court  when  he  files  common  bail.     Cro.  Jac.  60-5. 
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of  whom  is  gone  abroad  :  as  to  Mr.  Adams,  he  is  chairman  of  the  finance  committee 
of  the  county  of  W.,  and  has  audited  accounts  containing  items  of  upwards  of  12,0001. 
for  the  nominal  purpose  of  furnishing  lodgings,  plate,  &c.  for  the  Judges ;  but  which 
expenditure,  in  reality,  was  to  find  accommodation  for  the  magistrates,  as  the  Sheriff 
always  found  the  Judges  suitable  lodgings,  without  putting  the  magistrates  to  any 
expense;"  which  was  explained  to  impute,  in  one  count,  that  the  plaintiff'  had  con- 
ducted himself  corruptly,  unduly,  and  improperly,  in  his  office  of  justice  of  the  peace  ; 
and  in  the  second  that,  in  his  office  of  justice  of  the  peace,  he  had  behaved  and  con- 
ducted himself  in  an  improper  manner,  and  contrary  to  his  duty  as  such  justice  and 
chairman  as  aforesaid.  The  Jury  found  a  verdict  for  the  plaintiff';  and  the  Court 
arrested  [220]  the  judgment,  upon  the  ground  that  the  publication  was  not  libellous 
per  se,  and  was  not  explained  by  apt  averments  in  the  declaration,  so  as  to  convert 
that  which  was  apparently  innocent  into  a  libel  (ante,  vol.  2,  p.  417).  A  writ  of 
error  having  been  brought,  the  case  was  argued  by  Hill  for  the  plaintiff  in  error ;  and 
Chitty  for  the  defendant  in  error,  who  recapitulated  the  topics  which  were  urged  upon 
the  former  occasion. 

The  Court  took  time  to  consider.  And  now  Lord  Tenterden  advised  the  Lord 
Chancellor  to  reverse  the  judgment,  observing  that  the  Lord  Chief  Justice  of  the 
Common  Pleas  and  himself  were  of  opinion  that  the  words  of  the  libel  conveyed  a 
meaning  diff'erent  from  that  which  had  been  attributed  to  them  by  the  Court  of 
Exchequer. 

Judgment  reversed. (^') 

(In  Error  from  the  Court  of  King's  Bench.) 

Lloyd  and  Others  v.  Sioourney.  Exch.  Chamber.  1829. — A  bill  of  exchange, 
payable  to  order,  was  indorsed  by  the  payee  to  A.,  who  indorsed  it  as  follows  : 
"  pay  to  B.  or  his  order  for  my  use."  B.  applied  to  his  bankers  to  discount  the 
bill,  and  they  bona  fide,  but  not  without  making  inquiry,  did  so  : — Held,  that 
the  indorsement  was  restrictive ;  that  B.  was  a  trustee  for  A.,  and  could  confer 
no  greater  interest  to  his  indorsee,  against  whom  A.  was  entitled  to  recover. 

[S.  C.  5  Bing.  525  ;  3  Moo.  &  P.  229,  and  (in  King's  Bench)  8  B.  &  C.  622 ;  3  Man. 
&  R.  58;  7  L.  J.  K.  B.  (0.  S.)  73.  Referred  to,  IFedlake  v.  Hurley,  1830,  1  C.  & 
J.  83.] 

Assumpsit  for  money  had  and  received.  Plea— Non  assumpsit.  At  the  trial,  the 
Jury  found  a  verdict  for  the  defendant  in  error,  (the  plaintiff  below),  subject  to  the 
opinion  of  the  Court  of  King's  Bench  upon  a  special  case,  which  was  afterwards,  upon 
the  judgment  of  the  Court  in  [221]  favour  of  the  defendant  in  eri'or,  turned  into  the 
following  special  verdict. 

In  the  month  of  July,  1825,  Amaziah  Attwood,  who  commanded  a  vessel  belonging 
to  the  defendant  in  error,  took,  in  payment  of  a  cargo  of  flour,  the  property  of  the 
defendant  in  error,  which  he  sold  at  Rio  Janeiro,  a  bill  of  exchange  for  31641.  lis.  8d., 
drawn  in  a  set  of  three,  by  March,  Sealy,  Walker,  &  Co.,  of  that  place,  on  March, 
Sealy,  &  Co.  of  London,  which  bill  was  payable  to  the  order  of  Messrs.  Hendricks, 
Weirss,  &  Co.,  who  indorsed  it  to  Attwood.  The  following  is  a  copy  of  the  third 
part  of  the  said  bill : — 

"Rio  de  Janeiro,  the  12th  July,  1825.  "For  31641.  lis.  8d. 

"At  sixty  days'  sight,  pay  this  third  of  exchange,  (first  and  second  not  paid),  to 
the  order  of  Messrs.  Hendricks,  Weirss,  &  Co.,  three  thousand  one  hundred  and  sixty- 
four  pounds,  eleven  shillings,  and  eight  pence,  value  of  the  same,  which  place  to 
account,  as  per  advice  from  "March,  Sealy,  Walker,  &  Co." 

This  bill  was  indorsed  by  the  payees  to  Attwood  or  order,  by  him  to  the  defendant 
in  error,  by  the  defendant  in  error  in  the  following  terms : — 

■iTr-,','  -^^^  *°  Samuel  Williams,  Esqr.  of  London,  or  his  order,  for  my  use ; "  and  by 
Williams  to  the  plaintiff's  in  error. 

(J)  A  writ  of  error  is  now  pending  in  the  House  of  Lords. 
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Attwood  sent  the  first  of  the  set  to  the  correspondent  of  the  defendant  in  error, 
Mr.  Samuel  Williams,  of  London,  who  was  an  .American  agent  and  factor  for  merchants 
and  planters,  c;irrying  on  such  business  to  a  very  great  e.xtent,  inclosed  in  the  following 
letter: — 

"Sir, — I  herewith  have  the  honor  to  enclose  you  the  first  [222]  of  exchange  for 
316-il.  lis.  yd.  sterling,  at  sixty  days'  sight,  on  Messrs.  March,  Sealy,  &  Co.,  in 
London,  in  favor  of  myself,  it  being  the  proceeds  of  a  cargo  of  flour,  in  Brig  'Swift- 
sure,'  belonging  to  Henry  Sigourney,  Esqr.,  Boston,  America,  which  you  will  please 
to  present  for  acceptance,  and  keep  at  the  disposal  of  the  second  or  third." 

Attwood  did  not  indorse  the  first  of  the  set.  Williams  received  the  letter  and 
bill,  on  the  26th  September,  182.5,  and  procured  the  acceptance  of  the  bill  in  due 
course.  The  third  of  the  set  was  remitted  to  the  defendant  in  error,  and  he 
having  indorsed  it  as  aforesaid:  "Pay  to  Samuel  Williams,  Esqr.  of  London,  or  his 
order,  for  my  use,"  remitted  it  to  Williams  in  the  following  letter  of  the  17th  Sep- 
tember, 1825. 

"  Sir, — Captiiin  Amaziah  Attwood,  of  my  brig  '  Swiftsure,'  arrived  here  yesterday 
from  Kio  de  Janeiro,  whence  he  sailed  about  the  middle  of  July  ;  he  informed  me, 
that  he  left  a  letter  directed  to  you  to  be  forwarded  by  the  next  English  mail,  con- 
taining the  first  of  March,  Sealy,  Walker,  &  Co.'s  draft  on  March,  Sealy,  A;  Co., 
London,  dated  July  12th,  at  sixty  days'  sight,  for  31611.  lis.  8d.  sterling,  in  favour 
of  Me.ssrs.  Hendricks,  Weirss  &  Co.,  and  by  them  indorsed  to  the  said  Amaziah 
Attwood  ;  he  thinks  he  did  not  indorse  the  draft,  and,  if  received,  it  can  only  be 
accepted.  Enclosed  you  have  third  bill  of  the  set  indorsed  to  me  by  Captain  Attwood, 
and  to  yourself  by  me.  I  presume  that  if  the  other  should  have  been  previously 
received  and  accepted,  that  a  receipt  on  the  one  now  transmitted,  will  be  accepted  at 
maturity.  Have  the  goodness  when  you  advise  the  receipt  of  the  present,  which  I 
trust  will  be  as  soon  as  possible,  to  inform  me  the  standing  of  the  acceptors." 

This  letter  and  bill  were  received  by  Williams,  on  the  [223]  21st  October,  1825. 
The  plaintitfs  in  error  (defendants  below)  had  no  notice  of  the  before-mentioned  letter 
of  Attwood,  and  of  the  defendant  in  error.  Williams  stopped  payment  on  the  24th 
day  of  October  aforesaid,  and  a  docket  was  struck  against  him  on  the  25th  of  the 
same  month  ;  upon  which  a  commission  of  bankrupt,  dated  the  27th  of  the  same 
month,  duly  issued,  and  he  was  duly  declared  a  bankrupt  immediately  afterwards. 
As  well  at  the  time  VNilliams  received  the  bill  in  question,  as  at  the  time  of  his  bank- 
ruptcy, the  balance  of  the  account  between  him  and  the  defendant  in  error  was  in 
favour  of  the  latter,  to  the  amount  of  upwards  of  30001.,  exclusive  of  the  bill.  On 
the  morning  of  the  22ud  of  October,  when  the  discount  hereinafter  mentioned  was 
made,  the  balance  in  favour  of  Williams  with  the  plaintiff  in  error  was  37841.  10s.  lOd. 
About  1 1  o'clock  of  that  day,  Williams  indorsed  the  bill  in  question,  with  others, 
amounting  in  the  whole  to  70811.  17s.  9d  ,  to  the  plaintiffs  in  error,  who  were  his 
bankers,  and  in  the  habit  of  discoiniting  for  him  very  largely  ;  and  the  said  bills  were 
bona  tide  discounted  for  him,  and  credit  given  to  him  for  the  amount  less  the  discount ; 
and  subsequently,  viz.  at  the  clearing  house,  about  5  o'clock  in  the  evening  of  that 
day,  the  plaintiffs  in  error  paid  Williams's  acceptances  due  that  day,  to  the  number  of 
thirty-two,  and  three  drafts,  amounting  altogether  to  10,6831.  18s.  Id.  The  bill  in 
question  was  honored  at  maturity,  and  the  amount  received  by  the  plaintitfs  in  error 
on  the  28th  Movember,  1825. 

Upon  these  facts  the  Court  of  King's  Bench  were  of  opinion,  that  the  defendant 
below  was  entitled  to  recover  (8  B.  &  C.  622) ;  and  now  a  writ  of  error  having  been 
brought,  the  case  was  argued  by 

Patteson,  for  the  plaintiffs  in  error.  The  question  in  [224]  this  case  depends 
entirely  upon  the  construction  of  this  indorsement,  "  pay  to  Williams,  Esq.  or  order, 
for  my  use."  Admitting,  as  a  general  principle,  that  an  indorsement  may  be  qualified 
or  restricted,  the  words  here  used  do  not  constitute  a  restrictive  indorsement  The 
words  "  for  my  use,"  are  not  addressed  to  the  acceptors  of  the  bill,  but  to  Williams 
alone,  and  direct  to  what  account  the  proceeds  of  the  bill,  when  received,  are  to  be 
applied.  In  the  Court  below,  the  case  of  Stiee  v.  Pre.tcot  (1  Atk.  245),  was  cited,  for 
the  purpose  of  introducing  a  dictum  of  Lord  Hardwicke,  that  "  promissory  notes,  and 
bills  of  exchange,  are  frequently  indorsed  in  this  manner,  '  pray  pay  the  money  to 
my  use,'  in  order  to  prevent  their  being  tilled  up  with  such  an  indorsement  as  passes 
the  interest."     Such  words  would  clearly  restrict  the  negotiability  of  the  bill,  but  the 

Ex.  Div.  IV.— 37* 
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words  are,  in  this  case,  totally  dissimilar;  for  the  money  is  not,  in  the  first  instance, 
to  be  applied  to  the  use  of  the  indorser,  but  to  be  paid  to  a  thn'd  individual,  or  his 
order  by  whom  when  received,  the  money  is  to  be  applied.  For  the  same  purpose, 
the  case  of  Anchei-  v.  Bank  of  Enahnd  (2  Dougl.  6-37),  was  cited,  in  which  the  indorse- 
ment was  "the  within  must  "be  credited  to  Captain  Moreton  L.  Dahl,  value  in  account." 
An  indorsement  purporting  to  have  been  made  by  Dahl,  was  afterwards  forged,  and 
the  Bank  of  England  discounted  the  bill,  but  the  acceptors  did  not  pay  it,  and  before 
it  became  due  had  failed.  One  Fulgberg  paid  it  for  the  honour  of  the  plaintiffs  ;  and, 
upon  the  ground  that  the  indorsement  had  restrained  the  negotiability,  they  brought 
an  action  for  money  had  and  received  against  the  Bank  of  England.  A  nonsuit  was 
directed  by  Lord 'Mansfield ;  but,  upon  cause  being  shewn,  he  with  Willes  and 
Ashurst,  Js.,  thought  the  indorsement  restrictive,  and  that  the  plaintiffs  were  entitled 
to  recover ;  but  BuUer,  J.,  thought  otherwise  ;  upon  which  Lord  Mansfield  said,  the 
[225]  whole  turned  upon  the  question,  whether  the  bill  continued  negotiable  ;  and 
if  thev  altered  their  opinion,  they  would  mention  it  again.  The  case,  however,  was 
never" mentioned  afterwards;  and,  upon  a  new  trial,  the  Chief  Justice  directed  the 
Jury  to  find  for  the  plaintifl's,  which  they  did.  No  doubt  could  now  be  entertained 
upon  the  effect  of  such  an  indorsement,  and  no  question  could  then  have  arisen  but 
for  the  forgery.  Dahl  was  the  first  indorsee  to  whom  alone  the  money  could  be  paid, 
for  there  were  no  words  that  would  authorize  an  indorsement  by  him  ;  but  on  the 
contrary,  the  indorsement  was  as  restrictive  as  possible.  It  is  not,  however,  so  in  this 
case  ;  for,  by  the  very  terms  of  the  indorsement,  the  money  is  payable  to  the  oi'der 
of  Williams.  These  authorities  are  therefore  inapplicable  ;  and  by  the  words,  "  or 
order,"  which  is  the  distinguishing  feature  of  this  case,  the  bill  in  question  was  prima 
facie  transferable.  By  the  effect  of  these  words,  the  legal  title  was  in  Williams,  and 
he  might  transfer  his  interest  in  the  bill  by  indorsement,  though,  as  between  the 
plaintiff  and  himself,  the  application  of  the  money  might  be  restricted  after  the  money 
had  been  received.  Such  an  indorsement  was  considered  in  the  case  of  Evans  v. 
Cramlingion  (Carth.  5;  2  Vent.  307;  Skin.  264;  1  Show.  4;  Chitty  on  Bills,  160). 
There  the  bill  was  payable  to  "  Price,  or  order,  for  the  use  of  Calvert."  Price  indorsed 
it  to  Evans ;  after  which  an  extent  issued  against  Calvert,  and  the  money  due  upon 
it  was  seized  to  the  use  of  the  King.  These  facts  were  pleaded,  and  upon  demurrer 
two  points  were  raised  ;  the  one,  whether  Calvert  had  such  an  interest  in  the  money 
as  might  be  extended  ;  and  the  other,  whether  Price  could  indorse  the  bill,  or  had 
more  than  a  bare  authority  to  receive  the  money  and  apply  it  to  the  use  of  Calvert. 
The  Court  of  King's  Bench,  and  afterwards  the  Court  of  Exchequer  Chamber,  upon 
error,  decided  that  the  interest  of  Calvert  could  be  extended  ;  and  that  Price  had 
authority  [226]  to  indorse  the  bill,  and  judgment  was  given  for  the  plaintiff.  It  does 
not  appear  whether  this  was  or  was  not  a  case  of  discount ;  but  that  fact  is  here 
immaterial,  for  the  discount  was,  in  this  case,  bona  fide,  and  at  the  time  the  plaintiffs 
in  error  were  considerable  debtors  to  Williams.  The  ease,  therefore,  is  precisely  in 
point.  But  if  the  words  be  doubtful,  they  must  be  construed  most  strictly  against 
the  party  using  them,  and  will  not  be  inoperative  if  understood  as  a  direction  to 
Williams  to  apply  the  bill,  or  the  proceeds  of  it,  when  received,  to  the  use  of  the 
indorser.  It  was  consistent  with  the  character  of  Williams,  as  agent,  that  the  money 
should  be  so  applied,  and  it  could  make  no  difference  to  the  indorser  at  what  time  the 
money  was  received  ;  but  it  was  impossible  that  the  plaintiffs  in  error  could  see  to  its 
application.  If  the  indorsement  had  been  "  which  place  to  my  account,"  or  "  which 
hold  to  my  use,"  the  plaintiffs  in  error  would  not  have  been  i30und  to  look  to  the 
application  of  the  money.  These  words  are,  in  effect,  the  same,  and  cannot  operate 
to  restrict  the  indorsement,  for  which  there  could  be  no  motive,  Williams  being  the 
accredited  agent  of  the  defendant  in  error.  They  merely  direct  the  mode  in  which 
the  money  was  to  be  applied,  when  received— whether  from  the  acceptor,  with  whom 
the  indorser  had  no  connection,  or  from  an  indorsee,  is  immaterial— and  in  the  language 
of  Lord  Holt,  in  the  case  of  Evans  v.  Cramlingtoii,  created  a  trust  in  Williams  for  that 
purpo.se,  which  could  not,  by  indorsement,  be'transferred  to  the  plaintiffs  in  error.  A 
contrary  construction  would  be  highly  prejudicial  to  the  commercial  interests  of  the 
country,  and  tend  to  restrict  the  free  ciiculation  of  bills  of  exchange.  In  Tnclitl  v. 
Barandon  (1  Moore,  543;  8  Taunt.  100),  which  was  relied  upon  in  the  Court  below, 
the  indorsement  was  "pay  to  J.  P.  De  Rouse,  Esq.,  or  ordei-,  for  account  of  Messrs. 
Truettel  &  Wurtz."     But  that  was  a  case  of  deposit  and  [227]  not  of  discount,  and 
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upon  that  ground  the  decision  of  the  Court  proceeded.  Dallas,  J.,  observed,  "the 
defendants  take  these  bills  from  De  House  as  a  deposit,  expressly  by  way  of  security, 
and  not  by  way  of  discount ; "  and  Burrough,  J.,  taking  the  same  view  of  the  case, 
said,  "  there  is  a  wide  difference  between  bills  of  exchange  discounted,  and  bills  of 
exchange  deposited."  Where  the  bills  are  depo.sited,  the  money  cannot  be  applied 
according  to  the  direction  of  the  iudorser  ;  but,  if  the  money  be  paid,  it  becomes  the 
duty  of  the  indorsee  to  place  it  to  the  account  of  the  indorser,  and  the  party  who 
discounted  the  bills  is  not  bound  to  look  to  the  application.  If  this  distinction  be 
correct,  it  must  govern  the  decision  in  the  present  case.  The  general  rule  of  law  is, 
that  a  bill  payable  to  order  is  negotiable  ;  and  to  restrict  that  negotiability,  the 
words  must  be  clear  and  explicit.  liobatson  v.  Kensmglon  (4  Taunt.  .30).  But 
general)}',  neither  an  acceptor  nor  an  indorsee  is  bound  to  see  to  the  application  of 
the  money. 

Pollock,  F.,  for  the  defendant  in  error.  It  cannot  be  denied  that  an  indorsement 
may  be  restricted.  And  the  only  question  is,  whether  the  words  here  are  available 
for  that  purpose.  Upon  this  point  the  cases  of  Snee  v.  I'rescutt  (1  Atk.  247),  and  Edie 
v.  The  East  India  Company  (2  Buit.  1227),  are  express  authorities.  In  the  latter, 
Wilmot,  J.,  speaking  of  an  indorser  says,  "to  be  sure,  he  may  give  a  mere  naked 
authority  to  a  person  to  receive  it  for  him,  he  may  write  upon  it  '  pray  pay  the  money 
to  my  servant  for  my  use ; '  or  use  such  expressions  as  necessaril\'  import  that  he  does 
not  mean  to  indorse  it  over,  but  is  only  authorizing  a  particular  person  to  receive  it 
for  him,  and  for  his  own  use.  In  such  case,  it  would  be  clear  that  no  valuable  con- 
sideiation  had  been  paid  him.  But  at  least  that  intention  must  appear  upon  the  face 
of  the  indorsement."  These  [228]  cases  shew,  that  without  the  words  "  or  order,"  an 
indorsement,  in  the  form  of  the  present,  will  prevent  the  negotiability  of  the  bill. 
Now  the  words  "or  order"  do  not  enlarge  the  import  of  the  indoisement,  but  merely 
empower  Williams,  the  trustee,  to  authorize  a  third  person  to  accept  the  money,  which, 
but  for  these  words,  he  must  have  received  himself.  Similar  words  occurred  in  the 
cases  of  lioherUon  v.  Kcnaington  and  Trwltel  v.  Baratidon,  but  the  indoisements  were 
nevertheless  held  in  those  cases  to  be  restrictive.  It  is  true,  that  the  latter  was  a  case 
of  deposit,  and  upon  that  ground  a  distinction  was  taken  in  the  Court  of  Common 
Pleas.  But  it  does  not  follow,  because  the  case  of  a  deposit  is  stronger  against  an 
indorsee  than  that  of  a  discount,  that  the  same  rule  should  not  equally  apply  to  each. 
In  fact,  if  the  words  "to  my  use"  have  any  meaning,  they  must  operate  as  a  clear 
notice,  that  the  property  in  the  bill  is  in  another,  and  that  the  holder,  who  is  merely 
a  trustee,  cannot,  by  virtue  of  the  words  "or  order,"  transfer  the  bill  without  by  the 
same  act  transferring  the  trust.  The  words  "to  my  use''  ought  at  least  to  induce 
the  indorsee  of  the  bill  to  ascertain  the  nature  of  the  indorser's  interest.  They  have 
not  done  so  in  the  present  instance,  and  were  therefore  guilty  of  negligence  ;  in  con- 
sequence of  which,  upon  the  authority  of  Gill  v.  Cuhitt  (5  D.  &  I\.  324 ;  3  B.  &  C.  466), 
and  the  subsequent  cases,  they  are  liable  over  to  the  indorsee ;  for  if  due  inquiry  had 
been  made,  he  would  not  have  been  deprived  of  his  money.  The  indorsement  threw 
no  obligation  upon  the  acceptors,  for  Williams  had  authority  to  indorse  it ;  they, 
therefore,  were  justified  in  paying  it  to  the  indorsees,  who  could  only  receive  the 
money  for  the  use  of  the  defendant  in  error. 

Patteson,  in  reply.  The  negotiability  of  the  bill  is,  by  the  argument,  conceded  ; 
and  yet  it  is  said,  that  the  in-[229]-dorsee  is  bound  to  apply  the  proceeds  to  the  use 
of  the  defendant  in  error.  Negotiability  implies  a  power  to  transfer  a  beneficial 
interest  in  the  proceeds  of  the  bill,  and  not  a  mere  naked  right  to  appoint  a  deputy 
to  receive  the  money.  But  it  is  said,  that,  by  the  indorsement,  the  plaintiffs  in  error 
became  trustees.  If  that  be  so,  the  greatest  inconvenience  might  arise,  for  the  argu- 
ment is  equally  applicable  to  an_v  number  of  indorsees.  No  argument  can  be  founded 
upon  the  assumption  of  negligence  ;  for  that  question  was  not  left  to  the  Jur}^,  but, 
on  the  contrary,  they  found  that  the  bill  was  bona  fide  discounted. 

Best,  L.  C.  J.  The  indorsement  upon  this  bill  of  exchange  is  special,  and  restricts 
its  negotiability.  The  object  of  the  indorser  was  to  prevent  the  money,  received  in 
respect  of  the  bill,  from  being  applied  to  the  use  of  any  person  other  than  himself. 
Whoever,  therefore,  received  the  money,  received  it  for  the  use  of  the  indorser.  And 
as  the  plaintiffs  in  error  took  it  upon  the  indorsement  of  Williams,  and  upon  his 
account,  it  being  indorsed  to  him  for  a  special  purpose,  to  receive  the  money  merely, 
and  hold  it  to  the  use  of  the  indorser,  he  could  not  confer  a  greater  interest  than  the 


1164 


LEWES    v.  MORGAN  3  Y.  &  J.  230. 


indorser  had  given  him,  which  was  a  mere  trust,  and  they  paid  the  money  in  their 
own  wroiie  The  tiust  was  apparent  upon  the  face  of  the  mstiuraent  itself.  No 
inconvenience  can  arise  to  the  commercial  interests  of  the  country,  by  limiting  the 
operation  of  an  indorsement  so  expressed  ;  the  only  effect  will  be  to  make  individuals 
more  cautious  in  their  transactions  in  future.  Unless  the  words  "for  my  use  have 
no  meaning,  it  is  obvious,  upon  looking  at  the  indorsement,  that  some  inquiry  was 
necessary  ;  and  if  a  meaning  can  be  found  for  them,  the  Court  must  apply  them  in  the 
manner  in  which  they  were  intended  to  operate.  It  is  said,  that  by  holding  the 
indorsement  to  be  restrictive,  we  shall  render  the  words  [230]  "  or  order  '  inoperative. 
But  they  are  not  useless,  for,  had  they  not  been  inserted,  Williams  must  have  attended 
personally  to  receive  the  money  ;  and  being  inserted,  they  obviate  that  inconvenience, 
and  enable  him  to  appoint  an  agent  to  receive  and  give  a  discharge  for  the  amount. 
It  was,  notwithstanding,  the  intention  of  the  indorser  that  the  agent,  appointed  under 
that  authority,  should  receive  the  money  for  his  use.  This  intention  has  been  defeated 
by  the  plaintiHs  in  error,  who  have  received  the  money,  but  have  not  paid  it  over 
according  to  the  directions  of  the  indorsement.  We,  therefore,  are  of  opinion  that 
the  defendant  in  error  is  entitled  to  recover,  and  that  the  judgment  of  the  Court  below 
should  be 
Affirmed. 

Exchequer  Chamber  in  Equity.    Before  the  Lord  Chief  Baron. 

Lewes  7>.  Morgan.  Dec.  19,  23,  1828;  May  12th,  1829.— In  taking  an  account  of 
the  pecuniary  transactions  between  a  client  and  his  attorney,  the  latter  also  filling 
other  confidential  situations,  the  production  of  a  bond  executed  by  the  client  to 
the  solicitor  is  not  alone  sufficient  evidence  of  a  debt  to  that  amount,  but  the 
obligee  or  his  representatives  are  bound  to  prove  the  actual  payment  of  the  money 
secured  by  the  bond. — Where,  in  taking  an  account  of  various  dealings  and 
transactions  between  a  client  and  his  attorney,  extending  over  a  long  period  of 
time  and  the  subject  of  protracted  litigation,  prolonged  and  increased  by  various 
appeals  to  the  House  of  Lords,  the  Master  ultimately  made  his  general  report  of 
the  balance  due  on  the  account,  and,  on  the  hearing  of  the  cause  for  further 
directions,  it  appeared  to  the  Court  that  the  Master  had  made  the  report  without 
reference  to  an  exception  to  a  separate  report,  which  had  been  allowed  by  the 
Court  and  confirmed  by  the  House  of  Loi'ds,  and  without  reference  to  certain 
other  orders,  which  it  was  considered  laid  down  a  principle  on  which  the  account 
was  to  be  taken  ;  the  Court,  of  its  own  accord,  referred  it  back  to  the  Master  to 
review  his  report,  having  reference  to  such  exceptions  and  orders.  And  the 
Master  having  afterwards  made  his  report  with  reference  to  the  exceptions  and 
orders  accordingly,  but  which  was  totally  different  from  his  former  report,  the 
Court  confirmed  it,  over-ruling  exceptions. 

[See  further  p.  394,  post.     S.  C.  in  Court  below,  5  Price,  42  :  in  House  of  Lords 
(nomine  Mm-gan  v.  Evans),  1834,  3  CI.  &  F.  159 ;  8  Bli.  N.  S.  777.] 

The  defendant,  John  Morgan,  appealed  to  the  House  of  Lords  from  the  several 
orders  of  this  Court,  of  the  8th  [231]  and  18th  days  of  November,  1817,(a)  and  a 
subsequent  order  of  the  27th  of  the  same  month.  The  appeal  was  heard  during  the 
lives  of  Sir  Watkin  Lewes  and  John  Morgan,  but  judgment  was  not  pronounced  till 
some  time  after  their  decease,  and  the  proceedings  had  "been  revived. 

The  House  of  Lords,  by  an  order  dated  .5th  July,  1825,  affirmed  the  order  of  the 
8th  November,  1817,  over-ruling  the  exceptions,  and  reversed  the  other  orders,  with 
this  addition,  "It  is  ordered  that  the  Court  of  Exchequer  do  proceed  according  to  the 
decree  of  the  2nd  July,  1796,  and  the  subsequent  order  of  the  11th  July,  1810,  made 
upon  motion  on  behalf  of  Sir  Watkin  Lewes,  and  consented  to  by  John  Morgan  and 
the  mortgagees." 

The  Master  made  his  general  report,  dated  11th  December,  1826,  and  the  cause 
came  on  for  further  directions  on  the  3rd  May,  1827  ;  when  the  Court  referred  it 

(a)  See  these  orders  and  a  detailed  statement  of  the  proceedings  in  the  cause  from 
the  first  institution  of  the  suit,  5  Price,  42. 
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back  to  the  Master  to  review  such  report,  h-aving  regard  to  the  first  exception,  taken 
bv  the  late  defendants  George  Morgan  and  John  Morgan  ;  to  the  fifth  separate  report 
of  the  late  Deputv  Remembrancer,  dated  the  1st  February,  181/  ;  and  also  having 
regard  to  the  order  of  this  Court,  dated  the  Sth  November,  1817;  and  jiko  haying 
repaid  to  the  order  of  the  House  of  Lords,  dated  the  Sth  day  of  July,  lb2o  ;  and  that 
the  said  Master  should  inquire  and  report  how  far  and  in  what  respects  those  pro- 
eeedincrs  ought  to  varv  the  balance  stated  by  him  in  his  said  report  ot  the  ilth 
Deceniber  1S26  ;  and  if  the  Master  should  find  that  such  proceedings  ought  to  vary 
such  balance,  it  was  ordered,  that  he  should  correct  such  balance  accordingly. 

The  Master,  bv  his  report  under  this  order,  dated  10th  December,  l^■28,  certified, 
that  haviiiff  regard  to  the  said  exception  and  orders,  he  found  that  on  the  3rd  day 
of  September,  1804,  all  principal  monies  and  interest  due  to  the  mortgagees  m  the 
pleadings  named  upon  their  mort-[232]-gage  securities,  were  f ull v  paid  oft  and  satisfaed, 
and  that  there  was  not  anv  thing  then  remaining  due  to  them  from  Sir  \\  -Lewes,  in 
respect  of  their  mortga-e^  securities  ;  and  that  John  Morgan,  on  the  said  3id  day  ot 
September,  1804,  had  received  for  rents  and  profits,  and  produce  of  timber  felled  the 
sum  of  9991.  7s.  lOd.,  over  and  bevond  all  the  said  principal  monies  and  interest  due 
to,  and  received  bv  him,  for  the  said  mortgagees.  And  he  found  that  he  did  in  and 
bv  his  said  report  of  the  11th  dav  of  December,  1826,  not  having  the  said  exceptions 
ai.d  orders  particularly  brought  to  his  consideration,  find  that  the  said  John  Morgan 
had  received  several'  sums  of  money  therein  particularly  mentioned,  amounting 
altogether  to  the  sum  of  13,0001.,  and  consisting  of  the  following  particulars,  that 

l"6'^pr'12nd y     Q 

jTuth   :     :      :      •'      •      •    ^>«  '  ' 

and  which,  having  regard  to  the  said  exceptions  and  orders,  he  found  to  be  i"accunite  ; 
and  instead  thereof,  he  found  that  the  said  John  Morgan  received  the  sum  of  92091. 
7s.  id.,  consisting  of  the  following  particulars,  that  is  to  say  :— 

1775,    June    2nd,    Cash    of    William    Farrer   and    James 

Morgan,  being  the  amount  of  the  consideration  for  the  ^ 

mortgage  of  this  date  for  66 1 01 ^4,209     1      ( 

1796,  April  3rd,  Ditto  of  Henry  Wilder,  being  the  con- 

sidtr ration  for  the  mortgage  to  him  (-f  this  date   .  •         4,0UU     U 

1796,  Julv  nth.  Ditto  of  Chardin  Morgan,  on  an  assign- 
ment of  the  benefit  of  a  decree  pronounced  in  favour  of 
Sir  W.  Lewes,  in  a  eeitein  cause  pending  in  Chancery, 

entitled  Lewes  v.  Popkin ^'^^^     "     ^ 

[233]  And  he  further  found  by  his  said  report,  that  the  said  John  Morgan  had  paid 
or  applied  to  the  account  of  the  said  Sir  W.  Lewes,  the  whole  of  the  said  sum  of 
13  0001    at  the  times  and  in  manner  set  forth  in  the  first  schedule  to  his  said  report, 
and  which  schedule  contained  the  two  sums  or  items  following,  that  is  to  say  .— 

1775,  June  2nd,  Paid  bond,  dated  the  28th  of  February 
last,  from  Sir  Watkin  Lewes  to  Chardin  Morgan,  which 
was  assigned  to  William  Farrer,  Esq.  and  the  Key.  James 

Morgan,  for  the  principal  sum  of  .  '-,      o  /       '±'-'>*^^ 

Paid   interest  due  on  the  said  bond  from  the  said   28th 

February  to  this  day,  being  three  months  and  five  days  ^ 

at  51.  per  cent.  ..•••" 
making  together  24311.  19s.  5d.  ;  but  the  validity  of  the  said  bond  l^f  »«/i;;^«;tioned 
and  the  allowance  of  such  two  last-mentioned  sums  being  "^^  "'^Jf^^'^'^  *V!'™ 
sufticient  evidence  being  shewi  of  the  consideration  o  the  said  bond  >^e  J^^  'laving 
regard  to  the  said  exception  an^l  orders,  required  the  de  endant  Fmnci.  ^Ioi|^  -  ^J°' 
as  executor  of  the  late  defendant  John  Morgan,  claimed  the  benefit  o  J^  -^^^  te'J 
to  go  into  and  prove  before  him  the  consideration  thereof  ;  but  the  said  defendant  had 
declined  to  produce  any  new  evidence  of  the  consideration  for  the  said  bond,  oi  to 
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claim  any  less  sum  in  respect  thereof  than  the  said  sum  of  24311.  19s.  5d.,  relying 
upon  the  said  report  of  the  11th  day  of  December,  1826,  and  the  evidence  which  was 
then  before  the  Master,  that  is  to  say,  an  account  dated  the  24th  day  of  February, 
1777,  signed  by  the  said  Sir  W.  Lewes,  and  the  affidavit  of  the  said  John  Morgan, 
sworn  on  the  12th  day  of  Febiuary,  1819.  And  the  five  separate  reports  of  the  late 
Deputy  Remembrancer,  together  with  the  order  of  the  5th  day  of  [234]  July,  1813  ; 
and  the  orders  of  the  House  of  Lords  of  the  8th  day  of  April,  1816,  and  the  5th  day 
of  July,  1825,  having  been  produced  before  him,  he  had  taken  the  same  into  his  con- 
sideration as  explanatory  of  the  said  first  exception  to  the  said  fifth  separate  report 
of  the  said  Deputy  Kemisrabrancer,  and  the  said  orders  of  this  Court,  and  of  the  House 
of  Lords,  and  had  thereupon  disallowed  the  said  sum  of  24311.  19s.  5d.  ;  but  he 
had  allowed  to  the  said  Francis  Moi-gan,  as  such  executor,  in  lieu  thereof,  several 
fui-ther  payments,  appearing  by  the  said  separate  report  of  the  25th  day  of  June,  1811, 
to  have  been  made  by  the  said  late  defendant  John  Morgan  to  and  for  the  use  of  the 
said  Sir  W.  Lewes,  amounting  together  to  the  sum  of  13151,  10s.,  which  payments  the 
said  John  Morgan  had  treated  as  satisfied  by  the  said  bond  for  24001.,  and  several 
bonds  of  the  said  Sir  W.  Lewes,  alleged  by  him  to  have  been  covered  thereby  ;  and  the 
said  sum  of  13 151.  10s.  being  less  than  the  said  sum  of  24311.  19s.  5d.  by  the  sura  of 
11161.  9s.  5d.,  he  had  deducted  the  said  last-mentioned  sum  of  11161.  9s.  5d.  from  the 
aforesaid  sum  of  13,0001.  leaving  the  sum  of  11,8831.  10s.  7d.  ;  which,  having  regard 
to  the  said  exceptions  and  orders,  he  found  to  be  the  correct  and  total  amount  of  the 
several  sums  of  money  paid  or  applied  by  the  said  John  Morgan  to  the  account  of 
the  said  Sir  W.  Lewis,  instead  of  the  said  sum  of  13,0001.  ;  and  from  which  said  sum 
of  11,8831.  10s.  7d.  being  deducted  the  aforesaid  sum  of  92091.  7s.  Id.  received  by  the 
said  John  Morgan  as  aforesaid,  there  remained  the  sum  of  26741.  3s.  6d.,  which  was 
due  to  the  said  John  Morgan,  on  balance  of  such  receipts  and  payments.  The  Master, 
therefore,  found  that  the  said  exception  and  orders  ought  to  vary  the  balance  stated 
in  his  former  report  in  the  respects  aforesaid  ;  and  in  order  to  ascertain  how  far  the 
same  ought  to  vary  such  balance,  and  in  order  to  correct  such  balance  accordingly, 
he  had  taken  an  account,  in  which  he  had  charged  the  defendant  Francis  Morgan,  as 
executor  of  the  said  [235]  John  Morgan,  with  the  said  sum  of  9991.  7s.  lOd.,  and  the 
monies  appearing  by  his  said  foi'mer  report  to  have  been  received  by  the  said  John 
Morgan,  and  the  defendants  Francis  Morgan  and  James  Morgan,  subsequently  to  the 
said  3rd  day  of  September,  1804,  for  rents  and  profits  of  the  estates  of  the  said  Sir 
W.  Lewes,  amounting,  in  the  whole,  to  the  sum  of  17,0971.  9s.  2d.  ;  and  he  had  in  the 
said  account,  allowed  to  the  said  Francis  Morgan  the  aforesaid  sum  of  26741.  3s.  6d., 
balance  of  the  said  receipts  and  payments  of  the  said  John  Morgan,  and  the  other 
nionies  appearing,  by  his  said  report,  to  be  remaining  due  from  the  estate  of  the  said 
Sir  W.  Lewes,  exclusive  of  the  mortgage  monies,  amounting  in  the  whole  to  the  sum 
of^  78351.  4s.  4d.  ;  and  of  which  said  sum  of  78351.  4s.  4d.  he  found  that  the  sum  of 
17941.  19s.  5d.,  balance  of  taxed  costs,  was  the  only  sum  which  carried  interest.  And 
he  found  that  instead  of  there  being  a  balance  of  35971.  Is.  lOd.  due  from  the  estate 
of  the  said  Sir  \V.  Lewes  at  the  date  of  his  said  report,  as  therein  stated,  there  was 
then  due  from  the  said  defendant  Francis  Morgan,  as  executor  of  the  said  late  defen- 
dant John  Morgan,  to  the  estate  of  the  said  Sir  W.  Lewes,  the  balance  or  sum  of 
65341.  7s.  7d.  And  he  found  that  the  said  balance  of  65341.  7s.  7d.  ought  to  be 
further  varied,  in  respect  of  the  several  sums  received  since  the  date  of  his  said  report 
therein  mentioned  ;  and  that  the  balance  then  due  from  the  said  Francis  Morgan,  as 
executor  of  the  said  John  Morgan,  to  the  estate  of  the  said  Sir  ^Y.  Lewes,  amounteil 
to  the  sum  of  82271.  10s.  2d. 

To  this  report  the  defendant,  Francis  Morgan,  took  five  exceptions. 

The  substance  of  the  first  exception  was,  that  the  Master,  having  regard  to  the 
exception  and  ordeis,  ought  not  to  have  stated  that,  on  the  3rd  September,  1804,  all 
principal  money  due  on  the  mortgages  was  paid  off'  and  satisfied,  or  that  the  said  John 
Morgan  had,  on  the  said  3rd  day  of  September,  1804,  received  for  rents  and  profits, 
and  timber  felled,  9991.  7s.  lOd.  beyond  the  principal  money  and  [236]  interest  due 
on  the  mortgages,  inasmuch  as  the  exception  and  orders  did  not  conclude  or  establish 
any  account  by  which  the  said  principal  monies  and  interest  appeared  to  have  been 
paid  ott,  or  by  which  the  said  John  Morgan  appeared  to  have  received  such  monies 
as  atore.said. 

The  ground  of  the  second  exception  was,  that  the  Master  was  not  warranted  by 
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the  exception  and  orders  in  entertaining  any  question  of  the  validity  of  the  bond  for 
24001.,  or  any  objection  to  the  allowance  of  the  principal  money  and  interest  secured 
thereby,  or  in  requiring  the  defendant  Francis  Morgan  to  prove  the  consideration  for 
the  said  bond,  the  same  having  been  established  by  the  evidence  before  the  Master, 
at  the  time  of  making  his  former  report,  and  also  by  the  same  report  and  the  allowance 
of  the  said  principal  sum  and  interest  not  being  affected  by  the  said  exception  and 
orders.  And  that  the  Master  was  not  warranted  by  the  order  directing  him  to  review 
his  report,  to  t:\ke  into  his  consideration  the  five  separate  reports,  or  the  orders  referred 
to  by  him,  none  of  them  affecting  his  said  former  report,  or  the  evidence  before  him  at 
that  time.  The  three  other  exceptions  went  to  the  allowance  or  disallowance  of  the 
sums  mentioned  in  the  report,  and  were  founded  on  the  same  point  as  the  two  first 
exceptions. 

Mr.  Lowndes  and  Mr.  Morgan,  for  the  exceptions. 

Mr.  Jeivis,  Mr.  Tinney,  and  Mr.  West,  for  the  Master's  report. 

Mr.  Fonblanque,  J.  S.  M.,  and  .Vlr.  Knight,  for  the  personal  representatives  of  Sir 
W.  Lewes  ;  also  in  support  of  the  Master's  report. 

May  12th. — Lord  Chief  Baron.  This  is  a  case  on  exceptions  to  the  Master's 
report.  The  questions  arise  on  very  complicated  accounts,  of  all  cases  the  most 
ditticult;  and  the  present,  from  many  causes,  involved  in  tenfold  darkness,  [237] 
chiefly,  however,  from  the  original  complexity  of  the  transactions,  from  the  great 
length  of  time  since  they  took  place,  (above  half  a  century),  from  the  death  of  every 
person  concerned  in  them,  and  from  the  multiplicity  and  intricacy  of  the  proceedings. 

Li  1773,  the  original  plaintiff.  Sir  Watkin  Lewes,  and  John  Morgan,  one  of  the 
original  defendant.s,  became  acquainted.  Sir  W.  Lewes  was  a  Welch  gentleman,  the 
husband  of  a  Welch  lady,  possessed  of  considerable  real  estate.  He  was,  besides,  a 
statesman,  a  strong  advocate  of  the  liberty  of  his  country,  a  distinguished  magistrate 
of  London,  being  an  Alderman,  and  in  his  turn  Lord  Mayor.  In  other  respects,  his 
ohief  distinctions  were,  folly,  improvidence,  stupidity,  and  obstinacy.  Mr.  Morgan 
was  an  attorney,  who,  as  he  h;is  been  traced  in  this  cause,  appears  to  have  been  a 
person  not  at  all  disinclined  to  assist  his  friends  and  clients  in  their  pursuits  however 
unwise,  and  in  getting  rid  of  their  property,  provided  he  could  transfer  it  into  his  own 
pocket.  During  the  friendship  of  these  two  persons.  Sir  Watkin  ha  i  election  con- 
tests ;  of  course,  these  could  not  be  starved.  He  had  also  many  other  calls  for  money. 
Mr.  Morgan  wiis  Sir  Watkin's  friend,  agent,  attorney,  and  confidential  adviser.  He 
undertook  not  only  his  law  business,  but  to  procure  money  to  supply  his  occasions, 
and  advanced  to  Sir  Watkin,  as  he  has  said,  various  sums.  These  sums  were  at  first 
represented  to  be  the  money  of  Chardin  Morgan,  John  Morgan's  brother,  in  John 
Morgan's  possession.  On  the  other  hand.  Sir  Watkin  and  his  wife  appointed  their 
estates  in  Glamorgan  and  Carmarthen,  to  George  Morgan  and  James  Morgan,  two 
other  brothers  of  John  Morgan,  for  a  term  of  five  hundred  years  in  trust,  to  raise  a 
sum  of  12,0001.  In  the  meantime  monies  were  supplied  to  Sir  Watkin  Lewes.  The 
manner  in  which  these  supplies  were  furnished,  appears  to  have  been  this :  Morgan, 
being  agent  for  Sir  Watkin,  was  also  agent  for  Chardin  Morgan  and  others  of  his 
relations;  he  had  also  some  credit,  and  some-[238]-times  a  little  money.  When  it 
suited  him,  he  advanced  money  to  Sir  Watkin,  not  at  all  uniformly  by  handing  it 
over  to  Sir  Watkiu  in  person,  or  applying  it  to  his  use  at  the  moment  the  advance 
was  supposed  to  be  made,  but  by  giving  him  credit  for  it,  by  supposing  that  he, 
Morgan,  as  agent  for  Sir  Watkin,  had  received  from  himself  John  Morgan,  as  agent 
for  somebody  else,  a  certain  sum  on  Sir  Watkin's  account ;  then  Sir  Watkm  was 
charged  with  this  money.  At  first,  the  name  of  Chardin  Morgan,  the  brother  of 
John,  was  chief! v  used  in  this  drama.  I  have  traced,  as  carefully  as  I  have  been  able, 
from  the  materials  within  my  reach,  which  are  chiefly  Morgan's  own  case  on  his  last 
appeal,  and  Mr.  Price's  report,  in  his  fifth  volume,  and  the  opinions  of  the  Court,  the 
conduct  of  the  parties  at  this  period  of  their  connexion  ;  and  the  true  representation 
of  it  is,  that  Mr.  Morgan's  right  hand,  as  agent  for  himself  and  others,  particularly 
for  Chardin  Morgan,  put  into  Mr.  Morgati's  left  hand,  as  agent  for  Sir  Watkin  Lewes, 
various  suras ;  and  when  this  was  done.  Sir  Watkin  was  considered  as  indebted  in  the 
sums  so  put  into  Mr.  Morgan's  left  hand.  Sir  Watkin  gave  various  bonds,  in  which 
Chardin  Morgan  was  made  the  obligee.  In  the  course  of  the  proceedings,  it  afterwards 
sufficiently  appeared,  that  there  was  no  truth  in  the  representation,  that  Chardin 
Morgan  had  advanced  the  money,  and  that  no  money  hsid  been  advanced,  or  at  least 
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none  suflBciently  corresponding  in  date  and  amount  with  the  securities,  to  afford 
evidence  of  a  connexion  between  them.  All  this  was  done  by  Mr.  John  Morgan, 
and  through  his  hands,  he  being  the  agent,  attorney,  and  law  adviser  of  Sir  Watkin 

Lgwgs. 

The  relative  character  in  which  these  parties  stood  with  respect  to  each  other  must 
not  be  forgotten  for  a  moment  in  this  case.  The  principle  arising  out  of  it  is  the 
foundation  of  all  the  most  important  decisions.  The  accounts  between  them  having 
been  found  to  be  so  confused  and  perplexed,  as  to  baffle  every  attempt  at  investigation  ; 
the  [239]  tribunals  had  to  consider  on  which  party  the  burthen  of  proof  lay,  and  on 
whom  any  loss,  arising  from  the  darkness  in  which  they  were  involved,  ought  to  fall. 
They  have  been  of  opinion  that,  in  the  situation  in  which  John  Morgan  placed  him- 
self," he  was  bound  to  explain  everything;  that  the  mere  production  of  documents, 
which  in  any  other  case,  and  if  he"  had  been  a  stranger,  would  have  been  sufficient 
prima  facie  evidence,  and,  if  unimpeached,  conclusive  evidence  to  establish  his  demand, 
proved  nothing  in  this  case  for  him.  This  is  the  principle  to  be  inferred  from  the 
orders  of  the  Court  and  of  the  House  of  Lords,  and  also  from  what  has  been  said  by 
some  of  the  judges  in  both  places.  It  appears  to  me  that,  without  the  adoption  of 
this  principle,  what  has  been  done  could  not  be  supported. 

By  the  28th  of  February,  1775,  Sir  Watkin  Lewes  had  executed  a  bond  for  1201., 
another  for  2201.,  another  for  5001.,  another  for  9501.,  and  another  for  4001  ;  and 
Morgan  represents,  that,  on  this  28th  of  February,  Sir  W.  Lewes  settled  an  account 
with  him,  and  of  the  interest  due  upon  these  bonds;  and  that  he  consolidated  them, 
adding  a  sum  of  1741.,  not  then  advanced,  but  which  was  about  to  be  advanced, 
making  in  all  24001.  For  this  consolidated  amount.  Sir  Watkin  gave  a  bond  to 
Chardin  Morgan,  as  the  obligee.  The  bond  is  dated  the  28th  February,  1775.  One 
of  the  bonds  merged  in  this  obligation  for  24001.,  was  for  5001.,  and  seems  to  have 
been  dated  in  January,  1774,  and  became,  in  progress  of  the  cause,  the  subject  of 
particular  inquiry,  as  did  also  the  bond  for  24001.  The  most  important  question,  at 
present,  respects  the  bond  for  24001.  It  was  represented  by  John  Morgan,  that  this 
24001.  was  due  to  Chardin  Morgan.  There  seems  much  reason  to  believe  that  this 
was  entiiely  false,  and  that,  in  this  respect  at  least,  he  misrepresented  the  transaction, 
and  imposed  upon  Sir  Watkin.  In  a  very  short  time,  however,  John  Morgan  appeared 
as  the  owner  [240]  of  the  bond.  In  March,  of  the  same  year,  a  marriage  was  agreed 
upon  between  John  Morgan  and  a  lady  of  the  name  of  Farrer.  William  Farrer  and 
James  Morgan,  a  brother  of  John  Morgan,  were  the  trustees  of  the  settlement  made 
upon  this  marriage.  Some  Three  per  cent,  and  East  India  Annuities,  the  property 
of  the  lady,  were  assigned  to  these  trustees  in  settlement ;  and  on  the  part  of  John 
Morgan,  and  as  his  property.  Sir  Watkin's  bond  for  24001.,  was  assignecl  by  Chardin 
Morgan  to  the  trustees  of  the  settlement,  and  other  property  of  John  Morgan's  was 
settled  in  the  usual  way,  with  power,  it  would  seem,  to  vary  the  securities. 

In  the  following  June,  Morgan  contrived  that  the  trustees  of  the  settlement  should 
advance  to  Sir  Watkin  a  sum  on  the  security  of  his  estate.  It  was  thus  managed  : 
they  raised  out  of  the  lady's  fortune  42091.  7s.  Id.,  to  this  was  added  Sir  Watkin's 
bond  for  24001.,  and  a  further  sum  of  12s.  lid.  was  furnished  from  John  Morgan's 
private  purse  to  make  even  money.  These  sums  amounted  together  to  66101.  To 
secure  this  sum  of  66101 ,  the  trustees  of  the  term  of  five  hundred  years,  which  had 
been  created  of  Lady  Lewes'  estates,  were  to  assign  that  term  to  the  trustees  of 
Morgan's  settlement.  James  Morgan,  one  of  John  Morgan's  brothers,  happened  to  be 
a  trustee  both  of  the  term  and  of  the  settlement ;  he  was  therefore  removed  as  a 
trustee  of  the  term,  and  Chardin  Morgan  substituted  to  his  place.  And  then,  by  a 
deed  dated  the  2nd  of  June,  1775,  between  Sir  Watkin  Lewes  and  his  wife,  of  the 
first  part ;  George  and  Chai'din  Morgan,  the  trustees  of  the  term,  of  the  second  part ; 
and  Farrer  and  James  Morgan,  the  trustees  of  the  settlement,  of  the  third  part ;  in 
consideration  of  66101.,  paid  to  George  and  Chardin  Morgan,  the  term  was  assigned 
to  Farrer  and  James  Morgan,  redeemable  on  the  payment  of  the  661U1.  This  66101. 
was  not  paid  to  the  trustees  of  the  term,  nor  to  Sir  Watkin  Lewes.  The  bond,  indeed, 
IS  said  to  have  [241]  been  delivered  up  to  him.  But  it  is  not  pretended,  that  one 
shilling  of  the  money  was  paid  by  the  trustees  of  the  settlement  to  Sir  Watkin  Lewes. 
Morgan  s  representation  is,  that  it  was  paid  by  his  trustees  to  himself,  as  the  agent  of 
Sir  Watkin  Lewes.  This  is  not  quite  Mr.  John  Morgan's  right  hand  to  his  left,  but 
It  approaches  near  to  it ;   and  all  that  Sir  Watkin  had  for  his  land,  was  Mr.  John 
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Morgan's  accountable  receipt.  However,  all  the  regular  deeds  were  executed  upon 
the  occasion,  and  Mr.  John  Morgan  was  appointed  receiver,  with  ample  powers  of  all 
description. 

In  April,  1776,  that  is,  within  less  than  a  year,  the  trustees  of  the  settlement  are 
represented  to  have  advanced  to  Sir  W.  Lewes  a  sum  of  12001.,  which,  with  1901., 
said  to  be  advanced  by  John  Morgan,  making  13901.,  was,  by  a  deed  poll,  dated  the 
2nd  of  this  month  of  April,  1776,  made  a  further  charge  on  the  five  hundred  years' 
term  to  Farrer  and  James  Morgan,  the  trustees  of  John  Morgan's  settlement.  This 
sum,  like  the  former,  is  stated  by  John  Morg-an  himself  to  have  been  received,  not  by 
Sir  Watkin  Lewes,  but  by  the  same  John  Morgan,  as  the  agent  of  Sir  Watkin. 
Ne.xt  day  the  trustees  of  the  marriage  settlement  of  James  Morgan  advanced  40001. 
This  was  secured  by  an  assignment  dated  the  3rd  April,  1776,  of  the  term  of  five 
hundred  years,  subject  nevertheless  to  the  prior  mortgage.  This  money  was  in  like 
manner  not  paid  to  Sir  Watkin,  but  to  John  Morgan  as  his  agent.  At  the  .same  time, 
John  Morgan's  receivership  of  the  rents  was  extended  to  secure  the  interest  of  this 
second  mortgage.  In  July,  1776,  another  sum  of  10001.  was  raised,  as  it  is  said, 
from  Chardin  Morgan,  upon  an  assignment  of  some  claim  of  Sir  W.  Lewes,  in  a  aiuse 
of  I^wes  v.  Popkin,  in  Chancery.  It  is  said,  like  the  rest,  that  this  was  paid  into  the 
hands  of  John  Morgan,  as  agent  for  Sir  Watkin.  There  were  other  transactions, 
which  need  not  be  mentioned. 

Xe.xt  year,  Morgan,  it  appears,  stated  his  account,  which,  [242]  on  the  24th 
February,  1777,  Sir  Watkin  signed.  In  this  account  Morgan  charged  himself  with 
all  monies  raised  by  all  the  different  mortgages,  to  the  amount  of  13,0001.,  and  dis- 
charged himself  by  various  payments.  One  is  the  bond  for  24001.  stated  as  paid. 
There  are  also  large  sums  for  bills  of  costs.  The  result  is,  a  balance  due  to  Morgan 
of  5671.,  for  which  Sir  Watkin  seems  to  have  given  a  note  of  hand.  This  account  Sir 
Watkin  Lewes,  by  a  memorandum,  dated  the  24th  of  February,  1777,  allowed,  errors 
excepted.  In  this  settlement,  iis  in  all  other  transactions,  the  enlightened  understand- 
ing of  Sir  Watkin  had  no  other  assistance  but  his  attorney  Mr.  John  Morgan.  In 
any  other  circumsbinces,  and  as  between  parties  in  any  other  relation,  this  memorandum 
would  probably  have  rendered  the  ditficulties  in  the  way  of  the  relief  afterwards  sought 
by  Sir  Watkin  insurmountable.  It  would  have  thrown  the  onus  upon  him,  and, 
being  prima  facie  evidence  against  him,  would  have  made  it  requisite  that  he  should 
disprove  every  item  contained  in  it  which  he  chose  to  question.  The  House  of  Lords, 
however,  and  this  Court,  in  concurrence  with  the  supreme  jurisdiction,  have  adopted 
a  dirterent  principle.  Taking  into  consideration  the  situation  and  conduct  of  Morgan, 
as  the  attornev,  they  have  set  this  account  at  nought,  and  have  even  disregarded  the 
more  solemn  instruments  signed  by  Lewis,  viz.  the  mortgages  and  bonds,  and  required 
the  actual  advances  to  be  established  by  evidence,  beyond  the  mere  production  of  the 
instruments  themselves. 

After  this  account,  the  friendly  intercourse  between  these  two  parties  did  not  long 
continue.  Morgan  probably  supposed  that  he  had  done  Sir  Watkin  Lewes'  business, 
and  his  own  too.  Having  made,  as  he  stated,  some  further  advances,  he,  in  the  follow- 
ing year,  1778,  brought  one  action  in  the  name  of  Chardin  Morgan,  and  another  in 
his  own  name,  against  Sir  Watkin  Lewes,  who  gave  warrants  of  attorney  to  confess 
judgment  in  both  :  in  that  at  the  suit  [243]  of  John  Morgan  for  11421.,  and  in  the 
other  for  1-5471.  19s.  In  August,  1778,  Morgan  brought  ejectments,  and  got  into 
possession  of  the  estates.  He  is  charged  with  rents,  in  the  accounts  taken  in  the  cause, 
from  Lady-day,  1779.  This  quarrel  dried  up  all  Sir  Watkin  Lewes's  resources. 
Morgan  was  in  possession  of  his  estates,  as  well  such  as  were  in  mortgage,  as  such  as 
were  not 

After  some  ineffectual  attempts  at  an  arrangement  by  reference,  in  Hilary  Term, 
1783,  the  original  bill  was  exhibited  by  Sir  Watkin  Lewes  against  John  Morgan,  and 
the  trustees  and  mortgagees,  charging,  amongst  other  things,  that  the  monies  men- 
tioned in  the  mortgages,  or  the  greater  proportion  of  them,  never  had  been  really 
advanced  ;  that  the  24001.  bond,  if  signed  at  all,  was  not  for  money  actually  paid  down, 
but  was  delivered  to  Morgan  to  enalile  him  to  raise  money  upon  it.  The  answers 
having  been  filed,  it  appears  that  Lewes,  probably  from  lack  of  means,  was  in  danger 
of  having  his  bill  dismissed  for  want  of  prosecution.  At  last,  in  July,  1796,  the  Court 
made  the  decree  in  the  cause.  It  directs  an  account  of  all  sums  received  hy  John 
Morgan,  as  agent  to  Sir  W.  Lewes,  and  also  of  the  sums  received  by  him  as  agent  to 
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the  mortgagees,  and  when  and  how  they  were  applied  to  their  accounts  respectively ; 
to  tax  Morgan's  bills  of  costs,  and  to  take  an  account  of  the  rents  and  profits  of  the 
estates  receu'cd  by  Morgan,  as  well  those  in  mortgage,  as  those  not  in  mortgage  ;  and, 
in  case  of  the  loss  of  vouchers,  Morgan  was  to  make  oath  that  the  vouchers  had  once 
existed,  and  of  their  contents.  Lord  Chief  Baron  Macdonald,  in  stating  the  reasons 
on  which  the  decree  is  founded,  relies  upon  the  extreme  and  apparent  inaccuracy  of 
Morgan's  accounts,  as  stated  in  his  answer  and  schedules.  He  is  reported  to  have 
expressed  himself  thus :  "  On  comparing  the  answer  with  the  schedules,  there  appears 
to  be  no  sort  of  accuracy  in  the  accounts.  Some  are  without  dates,  and  they  are  so 
confounded,  as  to  have  ma-[244]-terially  varied  the  balance  ;  and  so  much  irregu- 
larity and  obscurity  prevail,  as  to  baffle  investigation."  Such  was  the  impression  made, 
at  an  early  stage  of  the  proceedings,  by  Morgan's  conduct. 

This  decree  was  followed  by  a  series  of  litigation,  the  like  of  which  is  rare  in  the 
judicial  history  of  the  country.  Much  of  it  was  occasioned  by  the  malignant  spirit 
with  which  the  proceedings  were  conducted.  These  passions  have,  I  trust,  subsided. 
All  the  original  actors  are  withdrawn  from  the  scene,  and  the  gentlemen  now  interested 
have,  I  hope,  no  other  wish  but  to  meet  each  other  fairly,  to  have  their  rights  ascertained, 
and,  in  the  least  expensive  and  shortest  way,  to  put  an  end  to  this  long  protracted  con- 
test.    Their  characters  can  be  in  no  manner  implicated  in  the  present  result. 

In  order  to  satisfy  myself  upon  the  points  at  present  befoi'e  the  Court,  I  have  been 
forced  to  tiace  these  proceedings  carefully,  so  far  as  I  have  had  materials  ;  but  I  shall 
notice  only  such  as  appear  to  me  to  be  irapoitant  to  the  present  question. 

The  first  proceeding  to  which  I  shall  refer,  is  an  order  dated  the  17th  of  June, 
1801,  on  the  application  of  Lewes,  and  which  does  not  seem  to  have  been  resisted  by 
Morgan.  It  authorized  the  Deputy  Remembrancer  to  make  a  separate  report  of  all 
dealings  and  transactions  between  Sir  W.  Lewes  and  John  Morgan,  so  far  as  related  to 
the  monies  actually  received  and  paid  on  account  of  the  mortgages  and  judgments, 
and  of  all  sums  received  by  John  Morgan,  as  agent  to  Sir  Watkin  Lewes,  as  also  to 
the  mortgagees  ;  and  when,  and  how,  such  sums  were  applied  to  their  accounts  respec- 
tively ;  and  of  the  rents  and  profits  of  the  mortgaged  estates,  and  of  the  estates  not 
in  mortgage. 

It  is  under  this  order  that  the  whole  litigation  was  carried  on  until  a  very  late 
period.  It  seems  to  me,  to  have  been  concluded  by  the  order  of  the  House  of  Lords, 
of  the  [245]  5th  July,  1825.  The  obvious  intention  of  this  order  was  to  ascertain  the 
amount  of  the  real  lien  on  the  estates,  that  Sir  W.  Lewes,  by  discharging  it,  if  he 
found  the  means,  might  be  restored  to  the  possession.  It  appears  to  me,  that  the 
House  of  Lords,  by  the  order  of  July,  1825,  have  most  irrevocably  ascertained  the 
amount  of  that  lien,  so  far  as  respects  the  mortgages.  Since  that  order,  the  proceed- 
ings regard  the  general  and  personal  account  between  Lewes  and  John  Morgan  ;  and 
the  exceptions  now  before  the  Court  relate  to  that  account.  I  have  entertained  no 
doubt  respecting  the  first  exception  ;  and  a  few  sentences  will,  I  trust,  explain  the 
foundation  of  the  opinion  I  have  formed.  Some  of  the  others  are  more  difficult.  I 
shall  be  obliged  to  advert  particularly  to  them  hereafter  ;  but,  in  the  meantime,  I  think 
I  cannot,  without  stating  in  a  general  way  the  question  that  arises  upon  them,  shew 
the  bearing  upon  the  question  of  the  statement  I  feel  it  necessary  to  make  of  the 
pnncipal  proceedings  under  the  order  for  the  separate  report,  up  to  the  decision  of 
the  House  of  Lords,  on  the  5th  of  July,  1825. 

_  The  points  at  present  in  discussion,  arise  on  the  Master's  general  report,  and 
chiefly  regard  the  bond  for  24001.,  which  I  have  already  mentioned.  Though  it  is 
not  disputed  that  such  a  bond,  executed  by  Sir  W.  Lewes,  once  existed  ;  although  it 
was  acknowledged  by  him  in  the  account  dated  24th  February,  1777,  and  was  sworn 
to  in  Morgan's  affidavit,  made  in  1819;  yet,  under  the  particular  circumstances,  the 
Master  has  rejected  it  as  evidence  of  the  debt,  and  called  upon  Morgan's  represen- 
tatives for  proof  of  the  actual  advance  of  the  money.  It  is  contended,  on  the  part  of 
Morgan  s  representatives,  that  the  Master  ought  not  to  have  done  this.  On  the  other 
hand,  it  is  said,  that  this  bond  of  24001.  was  originally,  in  fact,  comprised  in  the 
mortgage  for  66101. ;  that,  with  a  view  to  the  amount  of  this  mortgage,  it  was  the 
subject  of  laborious  inquiry,  and  of  much  discussion,  and  was  ultimately,  upon  a 
careful  review  of  [246]  all  circumstances,  rejected  as  part  of  the  mortgage  ;  and  that, 
therefore,  it  cannot  be  now  introduced  as  part  of  the  personal  demand  in  the  general 
account.     Morgans  representatives  reply  to  this— that   all    that   has    been   hitherto 
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decided  is,  that  it  should  not  constitute  part  of  the  mortgage  money,  so  as  to  charge 
the  land,  but  that  nothing  has  been  done  or  said  which  should  prevent  it  from  being 
prima  facie  evidence  of  a  debt  from  Sir  W.  Lewes  to  John  Morgan ;  on  the  contrary, 
it  has  been  intimated,  that  though  rejected  from  the  mortgage,  it  might  form  part  of 
the  personal  account.  Such  is  the  state  of  the  present  controversy.  It  must  be 
obvious,  that  the  deduction  of  this  bond  from  the  mortgage  account  does  not 
necessarily  decide,  that  it  shall  not  qua  bond  be  included  in  the  personal  account. 
But,  on  the  other  hand,  if,  on  examining  the  proceedings,  it  should  appear 
to  have  been  rejected  upon  facts,  and  upon  principles  which  would  be  equally  fatal 
to  its  forming  prima  facie,  and  as  a  bond,  part  of  the  personal  account,  it  would  be 
a  strange  contradiction  in  these  proceedings,  between  the  same  parties,  and  upon  the 
same  documents,  to  sustain  it  in  the  one  case,  when  it  had  been,  by  the  highest 
authority,  rejected  in  the  other,  upon  principles  alike  applicable  to  both.  It  becomes, 
therefore,  as  it  seems  to  me,  of  absolute  necessity  to  examine  the  contest  as  to  this 
bond,  though  it  occurred  upon  the  discussion  as  to  the  mortgage. 

The  Deputy  Remembrancer  made  his  first  separate  report,  of  the  date  of  the 
15th  July,  1802.  The  confusion  which  distinguishes  the  parties,  seems  to  have  been 
communicated  by  them  to  the  Deputy  Remembrancer,  for  he  reports,  that  John 
Morgan  being  employed  by  Lewes  to  raise  money  for  him,  advanced  him  various 
sums,  the  property  of  Chardin  Morgan,  and  took  the  plaintiff's  bonds  to  Chardin 
Morgan,  which  bonds  were  afterwards  consolidated  into  the  bond  for  24001 ,  which 
was  the  proper  money  of  John  Morgan.  It  is  now  indifferent  what  he  [247]  meant. 
For  this  report  was  excepted  to  by  Sir  Watkin,  and  the  exception  was,  "that  there 
was  no  evidence  that  the  several  sums,  the  component  parts  of  the  24001,  were 
advanced  by  Chardin  Morgan  or  John  Morgan,  or  if  they  were  advanced,  they  were 
the  money  of  John  Morgan."  There  were  many  other  exceptions,  which  it  would  be 
foreign  to  mj-  present  purpose  to  notice.  They  came  before  the  Court  in  July,  1804. 
It  is  not  material  to  relate  what  passed.  It  is  sufficient  to  say,  that  all  the  exceptions 
were  disallowed.  In  order,  however,  to  shew  the  difficulties  which  this  case  presented, 
I  will  read  a  passage  from  Lord  Chief  Baron  Macdonald's  judgment,  as  it  is  reported  : 
"The  delay  of  twenty  years  and  upwards  has  entangled  this  matter  to  such  a  degree, 
that  there  can  be  no  suprise  that  men,  not  intuitively  gifted  with  the  power  of 
uiu-avelling.foUy,  stupidity,  extravagance,  absurdity,  carelessness,  and  every  thing  that 
can  tend  to  entangle  a  human  transaction,  cannot  understand  this  cause"  (5  Price,  71). 
This  was  in  1804;  and  now,  in  1829,  the  Court  is  called  upon  to  dispose  of  nearly 
the  same  question ;  the  lapse  of  twenty-five  years,  and  the  death  of  all  the  parties, 
have  not  assisted  in  dispelling  the  obscurity.  I  shall  now  only  say,  that  the  Court 
disallowed  Sir  Watkin's  exceptions.  From  this  judgment  he  appealed  to  the  House 
of  Lords.  That  appeal  was  heard  in  January,  1807.  Upon  this  occasion  were 
unfolded  those  rules  and  principles  which  have  been  frequently  brought  under  review, 
which  have  been  often  confirmed,  and  which  have  ruled  this  case  throughout,  and 
must  rule  it  to  the  end.  The  first  exception  respected  the  bond  of  the  28th  of 
February,  1775,  for  24001.  The  exception  was,  that  there  was  no  evidence  of  any 
money  being  advanced,  or,  if  it  had  been,  that  it  was  not  the  money  of  Chardin 
Morgan,  the  obligee  in  the  bond,  but  of  John  Morgan.  It  would  be  viewing  this 
question  very  lightly  to  suppose,  that,  ab-[248]-stracted  fiom  the  situation  in  which 
John  Morgan  stood,  it  was  of  any  consequence  whether  the  money  advanced  was  the 
money  of  Chardin  or  of  John  Morgan.  To  whomever  it  belonged,  the  bond  had  been 
assigned  to  the  trustees  of  the  marriage-settlement  of  John,  and  was  their  property ; 
and  the  question  in  the  cause  as  to  the  mortgage  was  between  them  and  Sir  Watkin 
Lewes.  The  materiality  of  the  question  arose  thus :  if  the  money  had  not  been 
advanced  by  Chardin  Morgan,  but  by  John,  as  John  had  represented  it  to  be  Chardin's, 
and  had  taken  the  security  in  his  name,  then  he  had  imposed  upon  Sir  Watkin,  and 
had  concealed  the  truth  of  the  transaction  from  him ;  he,  the  agent  of  Sir  Watkin, 
introduces  a  third  per.son  as  the  lender  of  the  money,  and  it  turns  out  that  so  far  as 
money  is  lent,  he,  the  agent,  is  himself  the  lender.  This  is  the  constant  course  of 
treating  a  fraud,  and,  whenever  it  is  ascertained,  taints  the  instrument  which  the 
victim  has  executed,  and  deprives  it  of  its  legal  and  usual  effect.  Even  without  this 
circumstance,  it  appears  that  it  would  have  been  ineffectual,  but  with  it  the  objection 
was  doubly  strong.  And  if  this  instrument  would  have  been  invalid  in  the  hands  of 
John  Morgan,  it  was  equally  so  in  the  hands  of  his  trustees,  who  derived  it  from  him. 
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From  thence,  in  part,  arose  the  importance  of  the  inquiry,  whether  the  consideration 
of  the  bond  was  the  money  of  Chardin  or  of  John  Morgan.  If  John  Moigan  were 
the  real  obli'^ee,  the  bond  could  not  be  used  as  evidence  of  the  debt.  John  Morgan, 
or  his  truste'^s,  might  recover  what  was  actually  advanced,  but  they  must  prove  it  by 
some  other  medium  than  the  mere  production  of  the  bond. 

What  Lord  Redesdale  is  reported  to  have  said  upon  this  occasion  is  this  :  "Now, 
I  apprehend,  that,  in  the  dealings  and  transactions  of  parties  of  this  description,  and 
when  an  account  of  those  dealings  and  transactions  has  been  ordered  to  be  taken  by 
the  Court,  a  person  standing  in  the  situation  of  solicitor,  agent,  general  manager,  and 
director,  and  having  [249]  [the  management  of]  the  whole  concerusof  the  other  party, 
and  having  made  such  other  party  execute  instruments  of  this  sort,  which  are  therefore 
liable  to  suspicion,  it  becomes  necessary  not  merely  to  rely  on  the  instruments  them- 
selves, but  to  shew  that  the  advances  were  actually  made.  And  the  nature  of  this 
decree  shews  that  such  was  the  original  intention  of  the  Court"  (5  Price,  83).  The 
order  made  by  the  House  on  the  first  exception  is,  as  stated  by  Mr.  Morgan  in  his 
case,  on  a  subsequent  appeal,  in  these  words  :  "  that  it  be  referred  back  to  the  Deputy 
Remembrancer,  to  inquire  and  certify  what  sums  were  advanced  by  John  Morgan  to 
Sir  Watkin  Lewes,  as  the  consideration  of  the  bonds  consolidated  by  the  bond  of  the 
28th  of  February,  1775,  for  24001.,  and  when  such  sums  were  paid,  and  by  whom, 
and  to  whom,  and  in  what  manner.  No  words  can  shew  more  distinctly,  that  neither 
the  mortgage  itself,  to  which  Lewes  was  a  party,  and  which  included  the  24001.,  nor 
the  account  stated  in  1777,  which  acknowledged  the  bond  of  24001.,  nor  the  bond 
itself,  nor  even  the  prior  lesser  bonds  of  which  it  was  constituted,  nor  any  one  of  them, 
nor  all  together,  were  to  form  a  sufficient  case  to  establish  a  charge  for  the  nominal 
amount  of  24001.,  or  of  any  part  of  it ;  for  all  these  were  before  the  House.  Morgan 
had  the  affirmative  of  the  issue,  and  therefore  it  was  thrown  upon  him  to  establish 
that  affirmative  by  other  media  of  proof.  It  is  said,  that  all  this  respects  the  question 
as  to  the  amount  of  the  mortgage  money,  and  which  only  regards  the  controversy 
between  the  trustees  of  the  settlement,  and  Sir  W.  Lewes ;  and  that  the  present 
question  respects  the  personal  account.  So,  no  doubt  it  does  ;  but  can  any  distinction 
be  taken  between  them,  nay,  does  not  the  principle  apply  more  strongly  to  the  personal 
account  than  to  the  mortgage  account  *?  On  the  mortgage  account,  the  contest  was 
with  purchasers  for  a  valuable  consideration,  the  wife  and  children  of  the  marriage. 
The  trustees  were  struggling  for  them.  If  they  were  put  to  prove  the  con-[250]- 
siderations,  because  of  the  taint  which  the  securities  had  received  from  the  character 
and  conduct  of  John  Morgan,  how  much  more  distinctly  ought  the  same  course  to  be 
pursued,  when  it  became  the  personal  question  of  John  Morgan  himself?  Are  the 
securities,  which  are  invalidated  by  his  legal  fraud,  to  be  more  powerful  and  effective 
for  him,  and  in  bis  hands,  than  in  the  hands  of  the  innocent  assignees  1  The  objection 
to  these  securities,  sustained  and  acted  upon  by  the  House  of  Lords,  whose  decisions 
bind  me,  is  inherent  in  the  original  constitution,  and  must  follow  them  on  behalf  of 
whatever  person,  and  for  whatever  purpose  they  may  be  produced  ;  and  certainly, 
if  there  be  one  person  more  than  another  who  ought  to  feel  the  infirmity  of  these 
documents,  it  is  John  Morgan,  from  whom  that  infirmity  is  derived.  I  must  proceed 
to  the  statement  of  what  has  passed,  but  which  I  shall  do  very  briefly,  confining 
myself  to  the  material  points.  The  Deputy  Remembrancer  made  afterwards  four 
reports,  the  first  of  these,  in  obedience  to  the  order  of  the  House  of  Lords,  which  I  have 
mentioned,  and  three  others,  in  consequence  of  exceptions  taken,  and  the  allowance 
of  those  exceptions  by  this  Court  or  the  House  of  Lords.  This  ended  in  the  ultimate 
rejection  from  the  mortgage  account  of  the  whole  24001.  The  first  bond  consolidated 
in  the  24001.  was  for  5001.,  dated  the  31st  of  January,  1774.  The  Deputy  Remem- 
brancer, on  inquiring  into  the  considerations  of  these  securities,  first  certified  that  the 
consideration  was  5001.,  advanced  by  Chardin  Morgan,  through  the  hands  of  John. 
This  being  sent  back  to  him,  he  certified  that  it  was  advanced  by  John  Morgan,  out 
of  his  own  proper  monies  in  bank  notes,  on  the  day  of  the  date  of  the  bond,  viz.  the 
31st  of  January,  1774  ;  this  again  being  sent  back  to  him,  he  certified  that  no  evidence 
had  been  produced  before  him  of  the  actual  advance  of  the  5001.  as  the  consideration 
of  the  5001.  bond.  And  that  finding  stands  undisputed  at  this  day.  Another  part 
of  the  consideration  of  the  various  bonds,  which  were  con-[251]-soliciated  in  the  bond 
for  24001.,  the  Deputy  Remembrancer,  in  his  third  report,  dated  the  13th  of  June, 
1809,  states  in  these  words,  (it  will  be  found  in  the  twenty-third  page  of  John  Morgan's 
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case,  on  the  last  appeal) :  "  I  find  that  John  Morgan  did  advance  the  several  sums  in 
the  second  schedule,  amounting  in  all  to  11411.   16s.,  to  Lewes,  out  of  his  own  proper 
monies,  as  the  consideration  pro  tanto  of  the  several  bonds  for  "2201.,  1201.,  9501.,  and 
4001."     These  are  the  bonds,   amounting  in  all  to  16001.,  which  were  consolidated 
in  the  bond  for  24001.     This  rinding  being,  as  usual,  sent  back  to  him,  hear  what, 
in  his  next  report,  called  the  fourth,  dated  in  June,  181 1,  he  certifies  upon  the  subject : 
"That  he  had  reviewed  his  report;  and  that,  though  he  found  that  the  several  sums 
mentioned   in  his  former  report,  amounting  to  11411.  16s.  were  advanced  by  John 
Morgan  to  Lewes,  j'et,  that  he  did  not  find  that  any  of  the  said  sums  were  advanced 
as  the  particular  considerations  for  any  of  the  bonds  in  his  formei-  report  mentioned, 
no  evidence  of  that  fact  having  been  produced  before  him  ;  and  none  of  the  said  bonds 
corresponding  with  the  sums  for  which  such  bonds  were  given,  and  none  of  the  said 
advances  appealing  to  have  been  made  at  the  respective  times  such  bonds  bear  date, 
e.Kcepting  in  one  instance,  where  a  sum  of  251.  appears  to  have  been  advanced  on  the 
18th  of  November,  1774,  the  day  of  the  date  of  the  bond  for  9501."     A  comparison 
of  the  sums  confirms  this  finding.      I'he  whole  advance  amounts  to  11411.  16s.,  and 
the  amount  of  the  bonds  is  16001.     Yet,  these  are  the  bonds  which,  upon  this  contest, 
are  to  prove  a  debt  to  their  full  amount,  as  comprised  in  the  bond  for  24001.     These 
questions  were  brought  again  before  the  House  of  Lords  in  April,  1816.     We  are 
furnished  by  Mr  Price  with  some  account  of  what  was  said  by  Lord  Eldon,  corrobo- 
rated by  Lord  Kedesdale.     Lord  Eldon,  in  Mr.  Price's  report  of  the  c;vse,  is  made  to 
use  the  following  language:    "The  original   decree  of   the  Court  of  Exchequer,  as 
modiried  by  the  subsequent  order  [252]  of  this  House,  is  calculated  to  atlbrd  the 
respondents  extraordinary  relief,  going  beyond  the  common  course,  in  cases  of  redemp- 
tion of  mortgaged  property,  to  a  general  account  of  all  dealings  and  transactions  that 
may  have  at  any  time  taken  place  between  the  parties.     In  the  meantime,  there  has 
been  a  separate  report  of  the  mere  mortgage  accounts,  ordered  to  be  taken  as  distinct 
from  the  general  account  between  them,  which  general  account  yet  remains  to  be 
taken.     That  separate  account  must  first  be  disposed  of,  that  the  mortgage  accounts 
may  be  first  cleared,  which  must  have  been  the  object  of  it,  and  then  the  general 
account  may  be  taken,  and  what  may  be  disallowed  the  appellant  in  the  separate 
report,  may  still  be  allowed  to  him  in  the  general  account.     That  may  be  the  case 
with  respect  to  the  24001.  which  has  hitherto  been  disallowed  by  the  Deputy  Remem- 
brancer, acting  under  the  order  of  this  House,  declaring  that  those  securities  were  not 
to  be  taken  as  evidence  of  the  consideration  for  their  having  been  advanced,  and  as 
not  being  admissible  as  an  item  in  the  mortgage  account,  because  not  supported  by 
other  evidence,  but,  on  the  contrary,  falsified  by  the  accounts,  as  far  <is  they  related 
to  them.     If,  however,  the  money  were  actually  advanced  at  any  time,  justice  may 
yet  be  done  to  Morgan  by  the  general  report"  (5  Price,  140,  141).     The  opinion  thus 
attributed  to  Lord  Eldon,  has  been  viewed  as  supporting  Morgan's  case  on  the  present 
occasion,  beciiuse  it  is  said,  that  he  may  have  justice  by  the  general  report,  if  the 
money  were  actually  advanced  by  him  at  any  time ;  and  so  he  might,  but  then  he 
must  comply  with  the  previous  conditions.     He  must  prove  the  actual  advance,  by 
some  other  medium  than  the  instruments  themselves.     To  put  any  other  construction 
upon  Lord  Eldon's  language,  would  be  to  suppose  that  that  great  judge  had  contradicted 
himself  within  the  narrow  limits  of  one  opinion.     Upon  [253]  the  same  occasion,  he 
adds,  "  I  am  desirous  of  stating  that  the  proceedings  on  this  record  establish  the 
principle,  that,  in  the  case  of  an  attorney  who  takes  securities  from  his  client,  they 
cannot  be  used  iis  conclusive  evidence  of  their  consideration  as  expressed,  but  require 
extrinsic  evidence  of  the  money  having  been  actually  advanced,  to  prove  the  trans- 
action to  have  been  bona  fide"  (5  Price,  142).     He  states  the  principle  broadly  and 
clearly.     Lord  Kedesdale  is  equally  clear,  "  This  (said  his  Lordship)  is  the  case  of  an 
attorney,  who  acts  as  general  agent  and  legal  adviser  of  his  principal  and  client, 
obtaining  his  bond  :  he  is  therefore  bound,  by  a  very  strict  rule  of  law,  to  prove,  by 
other  endence,  the  actual  advance  of  the  whole  consideration"  (ibid.  143).     I  need 
hardly  observe,  that  the  principle  is  stated  broadly  by  these  two  distinguished  judges, 
and  does  not  depend  upon  the  account  being  a  mortgage  account,  or  a  personal  account ; 
but  arises  from  the  relative  situation  of  the  two  parties,  and  is  equally  applicable  to 
every  pecuniary  transaction  which  can  arise  between  them. 

I  come  now  more  closely  to  the   present  exceptions  and   shall  desire  it  to  be 
remembered,  that  the  reports  of  the  Deputy  Kemembrancer  as  to  no  evidence  having 
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been  producccl  of  any  consideration  for  the  5001.  bond,  and  of  evidence  having  been 
produced  of  ad vance.s  to  the  extent  of  11411.  16.s.,  both  remain  unquestioned.  The 
Deputy  Hemembrancer,  by  his  fifth  and  last  report,  dated  February,  1817,  driven  by 
respective  ordeis  of  this  Court,  and  of  the  House  of  Lords,  at  last  deducted  the  24001. 
from  the  mortgage  money  on  the  real  estates,  and  reduced  it  to  two  sums  of  420'Jl  7s.  Id., 
and  40001.,  making  together  82091.  7s.  Id.  He  also  certified,  that  he  had  taken  the 
account  of  rents  and  profits  received  by  John  Morgan,  as  the  agent  for  the  mortgagees  ; 
that  he  had  set  off  these  rents  against  the  principal  and  in-[254]-terest  of  the  mortgage 
money;  and  he  found  that,  on  the  3rd  of  September,  1804,  the  whole  had  been  paid, 
and  that  there  remained  in  John  Morgan's  hands,  after  payment  of  the  princiijal  and 
interest,  a  sum  of  9991.  7s.  lOd.,  and  that  he  had  not  carried  on  the  calculation  of 
interest  beyond  the  3rd  of  September,  1804,  when  the  whole  mortgage  money  was 
paid.  To  this  report,  John  Morgan  excepted  ;  the  report  was  confirmed  by  this  Court 
on  the  8th  of  November,  1817.  He  appealed  to  the  House  of  Lords,  and  it  was  again 
confirmed  on  the  5th  of  July,  1825. 

I  consider  these  points  definitively  and  finally  settled  :  viz.  that  the  24001.  was 
excluded  from  the  mortgage,  and  that  the  amount  of  the  principal  money  on  the 
mortgages  was  82091.  7s.  Id.  ;  that  this  was  satisfied  on  the  3rd  September,  1804  ;  and 
that,  at  that  date,  John  Morgan  had  to  account  for  9991.  7s.  lOd. 

Matters  were  in  this  situation,  that  is  to  say,  the  separate  report  was  absolutely 
disposed  of,  when  the  present  Master  began  to  examine  the  materials  for  the  general 
report.  I  presume  that  the  gentlemen  who  were  concerned  were  new  in  the  business, 
and  were  embarrassed  by  the  extreme  confusion  and  perplexity  which  the  multiplicity 
and  contradiction  of  the  former  proceedings  on  the  separate  reports  had  introduced 
into  it.  All  the  original  parties  appear  to  have  been  removed  by  time,  and  no  doubt 
their  soUcitors  followed.  I  do  not,  therefore,  wonder  at  the  misunderstanding  which 
occa.sioned  the  last  reference,  and  which  seems  to  have  been  common  to  all  parties. 
Li  truth,  the  case  was  not  properly  laid  before  the  Master,  as  is  quite  obvious  from 
the  report  itself.  The  Master  takes  the  account  of  the  mortgage  money,  and  of  the 
interest  due  ;  states  the  mortgage  money  to  be  to  the  whole  amount  that  was  ever 
claimed,  viz.  13,0001.,  and  particularly  states  the  first  mortgage  to  be  66101 ,  in  effect 
including  in  it  the  24001.,  which  had  been  rejected  liy  the  House  of  Lords,  as  I  have 
fully  stated  ;  and  he  computes  [255]  interest  upon  the  whole  down  to  the  date  of  his 
report.  Morgan's  i-epresentatives  objected  to  the  I'eport,  because  the  Master  had  not 
calculated  interest  on  the  judgments.  When  these  exceptions  came  before  me,  the 
error  of  the  Master,  respecting  the  mortgage,  was  pointed  out.  It  appeared  to  me  to 
be  impossible,  though  no  exception  was  taken  by  the  representatives  of  Lewes,  that  I 
could  permit  the  report  to  stand,  because  it  was  a  direct  contravention  of  every  thing 
that  had  been  done  by  this  Court  and  the  House  of  Lords,  and  a  direct  disobedience 
to  their  decrees. 

It  was  not  fit  that  proceedings  so  inconsistent  should  remain  part  of  the  same 
record.  I  therefore  directed  the  Master  to  review  his  report,  having  regard  to  the 
Deputy  Remembrancer's  fifth  report,  dated  in  February,  1817;  to  Morgan's  first 
exception  to  that  report;  to  the  order  of  this  Court  of  the  8th  November,  1817,  over- 
ruling that  exception  ;  and  to  the  order  of  the  House  of  Lords,  of  the  5th  July,  1825, 
confirming  the  order  of  this  Court,  and  disallowin;,'  Morgan's  first  exception  ;  in  short, 
to  those  proceedings  which  definitively  reduced  the  fii'st  mortgage  from  66101.  to 
42091.,  that  is,  struck  out  the  24001.,  and  ascertained  that  on  the  3rd  September,  1804, 
the  whole  was  paid,  leaving  a  balance  in  John  Morgan's  hands  of  9991. 

The  Master  has  now  reviewed  the  report  under  those  directions.  It  of  course 
makes  a  material  alteration  in  the  balance  :  Morgan  has  now  interest  on  a  smaller  sum, 
and  no  interest  even  on  that  sum  after  the  3rd  September,  1804,  when  the  mortgage 
money  was  entiiely  satisfied. 

The  balance  found  due  by  the  Master's  first  general  report,  which  is  dated  December, 
1826  was  the  sum  of  35971.  Is.  lOd.  from  Lewes  to  Morgan  ;  and  the  balance,  as  now 
stated,  IS  due  from  Morgan  to  Lewe.s,  and  amounts  to  the  .sum  of  65341.  7s.  7d.  The 
roKc?"'"*  '^  occasioned  by  the  change  in  the  amount  of  the  mortgage,  and  by  the 
[256]  stop  put  to  the  calculation  of  interest  on  the  mortgage  money  after  the 
3rd  September,  1804.  '^  ^  ^ 

Upon  the  footing  of  the  former  report,  Morgan's  estate  had  interest  on  the 
mortgage  money  more  than  twenty  years  after  it  was  satisfied.     The  first  exception 


3Y.  &J.257.  LEWES   V.  MORGAN  1175 

is  this — [his  Lordship  stated  the  exception  at  length].  The  answer  to  the  exception 
is  to  read  the  former  proceedings. 

The  fifth  report  of  the  Deputy  Rememhrancer  expressly  states  that  the  mortgage 
money  was  paid  off  on  the  3rd  September,  1804,  and  that  a  farther  sum,  to  the  amount 
of  9991.  7s.  lOd.,  had  been  received  by  Morgan.  Morgan  excepts  to  this  report.  The 
exception  was  over-ruled  by  the  Court  on  the  8th  November,  1817.  And  upon  an 
appeal  that  order  is  affirmed.  Nothing  can  be  clearer  than  that  the  report  and  these 
orders  decided  that  the  mortgage  money  was  paid  on  the  3rd  September,  1804,  and  was 
overpaid  by  9991.     This  exception  must  be  over-ruled. 

'1  he  second  exception  cannot  be  so  shortly  disposed  of.  In  truth,  the  details  which 
I  have  given  of  the  former  proceedings,  and  the  exposition  of  the  principles  established 
by  them,  had  in  view  this  e.xception  and  the  others  depending  upon  it.  The  substance 
of  it  is,  that  the  Master  has  not  received  the  bond  for  24001.  and  the  settled  account 
of  1777,  together  with  an  affidavit  of  John  Morgan's,  made,  in  1819,  under  peculiar 
circumstances,  as  sufficient  evidence  of  the  bond  debt,  or,  it  may  be,  part  of  any  debt. 
Such  is  the  substance  of  it.  It  is  manifest  that  the  point  of  the  controversy  is,  whether 
the  bond  for  24001.  shall,  as  confirmed  by  Sir  W.  Lewes'  acts,  operate  as  evidence  of 
a  bond  debt.  I  will  recall  to  memory  that  the  immediate  consideration  for  this  bond 
were  other  bonds,  five  in  number,  supposed  to  have  been  cancelled  when  it  was  given. 
Their  amount  was  21901.,  and  the  ditl'erence,  making  2101.,  was  to  have  been  advanced 
upon  some  future  occasion  by  Morgan.  What  I  am  about  to  say,  will  [257]  apply 
equally  to  all  those  constituent  bonds  as  well  as  to  that  in  which  they  were  consolidated. 
When  the  Master  was  compelled,  in  obedience  to  the  orders  of  this  Court  and  of  the 
House  of  Lords,  towards  which  I  directed  his  attention,  to  reject  entirely  the  24001. 
from  the  mortgage  account,  it  became  just  and  proper  that  he  should  inquire  how  far 
he  could  give  .Morgan's  representatives  the  benefit  of  it  in  their  personal  and  general 
account.  In  doing  that,  he  had  to  consider  on  what  principles  they  were  to  have  this 
benefit.  His  attention  was  necessarily  turned  to  the  principles  on  which  the  Court 
had  hitherto  proceeded.  He  could  not  avoid  discovering  that  both  the  inferior  and 
superior  Court  had  acted  upon  the  principle  that  the  documents  signed  by  Lewes  did 
not  afford  suflScient  evidence  to  establish  a  debt  from  Lewes  to  Morgan.  What  was 
done  can  rest  upon  no  other  foundation.  It  appears  from  the  report  of  the  proceedings, 
on  the  appeal  of  April,  1816,  that  when  the  discussion  in  the  House  was  over,  and  the 
order  to  be  made  agreed  upon,  Lord  Eldon,  Chancellor,  lest  the  principle  should  be 
misunderstood,  rose  up  a  second  time,  and  used  the  words  to  which  I  have  already 
referred. 

If  there  is  any  man  bold  enough  to  question  the  proposition  stated  by  that  learned 
Judge  as  a  universal  maxim,  applicable  to  all  cases  without  exception,  between  all 
parties  who  shall  sustain  the  characters  mentioned,  yet  I  am  sure  that  no  man  can 
question  its  application  to  John  Morgan  and  Sir  Watkin  Lewes,  because  it  was  for 
them  it  was  said,  and  to  them  it  was  applied  by  the  supreme  judicature.  The  wisdom 
and  justice  of  this  rule  is  strongly  exemplified  by  the  history  of  these  proceedings. 
When  they  began  in  1783,  in  the  first  steps  Morgan  was  triumphant:  he  came  armed 
with  his  bond,  with  his  mortgage,  and  with  his  settled  account ;  and  his  demand  was 
established  to  its  full  amount.  When  the  principle  now  in  discussion  began  to  be 
acted  upon,  the  representations,  [258]  that  the  dealing  was  between  Chardin  Morgan 
and  Lewes  appeared  to  be  entirely  false,  and  that  John  Morgan  was  the  real  party ; 
in  the  further  prosecution,  it  turned  out  that  the  consideration  of  the  24001.  was 
chiefly  other  bonds,  and  not  money  ;  and  in  following  up  the  same  view,  it  was 
ascertained  by  the  Deputy  Remembrancer's  report,  and  stands  now  uncontradicted, 
that  no  one  sum  was  ever  advanced  corresponding  with  any  one  bond  :  the  whole  sum 
shewn  to  have  been  advanced  in  fact  was  11411.  only,  which  was  represented  as  the 
consideration  for  five  bonds,  amounting  to  21901.  in  nominal  amount.  Such  was  the 
result  of  the  examination  which  took  place  while  all  the  parties  were  alive,  and  when 
it  would  have  been  competent  to  Morgan  to  examine  Sir  Watkin  Lewes.  Experience 
therefore  proves  the  justice  and  expediency  of  the  principle  laid  down.  How  could 
the  Master  avoid  applying  it  to  the  account  before  him.  Can  it  be  contended  that 
the  securities  under  seal,  which  were  invalid  on  behalf  of  the  innocent  aud  meritorious 
assignees  of  John  Morgan,  in  the  hands  of  their  trustees,  because  of  the  original  vice 
and  infirmity  of  their  constitution,  derived  from  their  parent  John  Morgan,  are  to  be 
valid  and  eftectual  in  favour  of  John  Morgan  himself.     It  is  impossible. 
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I  should  not  do  justice  to  Morgan's  case,  if  I  did  not  mention  another  document 
relied  on  by  the  present  exceptant  as  to  the  point  in  question.  It  is  an  affidavit  made 
bv  John  Morgan  on  the  12th  February,  1819,  whilst  the  last  appeal  was  depending  in 
the  House  of ''Lords.  Sir  W.  Lewes  seems  to  have  been  in  gaol  before  the  year  1816, 
at  whose  suit  I  do  not  know.  In  that  year,  and  previous  to  the  fifth  report,  which 
was  made  in  1817,  Morgan  had  exhibited  interrogatories  for  the  examination  of 
Sir  W  Lewes.  As  he  could  not  be  much  worse,  Sir  W.  Lewes  was  unwilling  to 
answer  He  was  several  times  brought  up  upon  habeas  corpus,  and  remanded.  At 
last  as  stated  in  a  supplemental  case,  laid  on  the  part  of  John  Morgan  before  [259] 
the 'House  of  Lords,  before  the  last  appeal,  this  Court,  by  an  order  dated  the  Kith 
November,  1818,  ordered  "that  in  case  Lewes  should  make  default  in  filing  his 
examination  to  the  said  interrogatories  by  the  first  day  of  the  then  next  Hilary  Term, 
John  Morgan  was  to  be  a'  liberty  to  make  an  affidavit  of  the  several  facts  to  which 
the  said  iiUerrogatories  were  intended  to  apply  ;  which  affida\it  the  Deputy  Remem- 
brancer was  to  take  into  consideration,  and  proceed  in  the  accounts  and  inquiries 
under  the  said  decree."  I  presume  that  Lewes  put  in  no  examination  ;  for  Morgan 
made  an  affidavit  on  the  12th  February,  1819.  In  that  affida\it,  he  speaks,  among 
other  subjects,  to  the  advances  which  were  alleged  to  constitute  the  consideration  of 
the  bonds  ;  and  in  general  he  speaks  positively,  though  sometimes  only  to  the  best  of 
his  recollection.  The  question  for  my  consideration  is,  whether  this  affidavit,  made 
under  the  circumstances  stated,  is  sufficient  evidence  of  these  advances.  This  is  a 
very  uiuisual  order,  and  not  the  common  mode  by  which  a  contempt  is  punished. 
There  may  have  been  similar  instances,  but  they  are  not  within  my  experience.  The 
Court  gives  authority  to  the  Deputy  Keraembrancer  to  take  Morgan's  affidavit  into 
consideration,  but  does  not  prescribe  to  him  any  rule  respecting  the  weight  that  is  to 
be  given  to  it.  I  must  presume  that  it  left  him  to  exercise  a  sound  discretion  accord- 
ing to  the  subject  to  which  it  was  applied.  If  it  had  been  intended  that  it  should  be 
received  as  conclusive  evidence,  the  order  would  have  said  so.  Without  discussing 
what  weight  it  ought  to  receive  when  applied  to  subjects  untouched  by  any  previous 
proceedings,  I  am  of  opinion  that  the  Master  has  done  right  in  giving  it  no  weight 
whatever  upon  the  subject,  for  which  it  is  now  sought  to  be  used.  It  will  be 
recollected,  that  so  long  ago  as  June,  1807,  the  House  of  Lords  directed  the  Deputy 
Remembrancer  to  inquire  into  the  very  subject  now  under  review.  The  order  is 
expressed  in  these  words,  "  That  it  be  referred  back  to  the  Deputy  Remembrancer  to 
review  his  report,  and  in-[260]-quire  and  certify  what  sums  were  advanced  by  Morgan 
to  Lewes  as  the  consideration  of  the  bonds  alleged  to  have  been  consolidated  by  the 
bond  of  the  2bth  February,  1775,  for  24001.,  and  when  such  sums  were  paid,  and  by 
whom,  and  to  whom  and  in  what  manner.     This,  as  I  have  stated,  was  in  1807. 

I  will  not  detail  the  long  proceedings  that  took  place  in  pursuance  of  this  order. 
It  is  obvious  that  at  that  time  this  subject  underwent  the  fullest  investigation.  The 
parties  were  alive,  the  subject  familiar  to  their  minds  :  it  would  have  been  competent 
for  Morgan  to  examine  Sir  W.  Lewes  upon  interrogatories,  or  to  have  verified  the 
loss  of  vouchers  by  his  own  affidavit;  yet  the  controversy  ended,  as  to  this  matter,  by 
the  Deputy  Remembrancer,  on  the  25th  June,  1811,  certifying  by  his  fourth  separate 
report,  that  though  he  found  that  the  several  sums  mentioned  in  the  second  schedule 
to  his  former  report,  amounting  to  11411.  16s.,  were  advanced  by  the  defendant  to 
the  plaintiff,  yet  he  did  not  find  that  any  of  the  sums  were  advanced  as  the  particular 
consideration  for  any  of  the  bonds  in  his  report  mentioned,  no  evidence  of  that  fact 
having  been  produced  before  him,  and  none  of  the  said  bonds  corresponding  with  the 
sums  for  which  such  bonds  were  given,  and  none  of  the  said  ad\'ances  appearing  to 
have  been  made  at  the  respective  times  such  bonds  bore  date,  excepting  in  one 
instance,  where  a  sum  of  251.  appeared  to  have  been  advanced  on  the  18th  November, 
1794,  on  which  day  the  bond  for  7501.  bore  date  (see  this  report  at  length, 
5  Price,  110). 

I  cannot  find  that  any  thing  afterwards  done  materially  affects  this  report,  which 
seems  to  me  to  have  decided  a  great  deal  of  the  question  between  the  parties.  It  is 
no  where  suggested  that  one  shilling  was  advanced  at  that  period,  except  what  was 
asserted  to  have  constituted  the  consideration  of  the  bonds.  There  is  one  of  [261] 
the  consolidated  bonds,  however,  or  rather  the  sums  supposed  to  have  been  the 
consideration  for  it,  which  is  not  concluded  by  this  finding  of  June,  1811.  It  relates 
to  the  first  bond,  which  was  for  the  sum  of  5001.  and  given  to  Chardin  Morgan.     The 
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Deputy  Remembrancer  having  inquired  into  the  consideration  of  this  bond,  in  pursu- 
ance of  the  order  of  the  House  of  Jjords,  of  April,  1807,  certified  in  his  second  report, 
that  5001  was  advanced  for  it  by  John  Morgan,  or  through  his  hands,  on  the  1st  of 
January,  1774.  In  his  third  report,  he  stated  it  to  be  advanced  by  Chardin  Morgan. 
In  his  fourth  report,  he  certified  it  to  have  been  advanced  by  John  Morgan,  out  of 
his  own  proper  money,  in  bank  notes,  and  paid  into  the  hands  of  Sir  Watkin  Lewes. 
And  in  his  fifth  report,  1817,  he  certified  that  no  evidence  whatever  had  been 
produced  before  him  of  the  actual  advance  of  5001.  as  the  consideration  of  the  bond, 
dated  the  31st  of  January,  1774.     And  here  this  inquiry  ends. 

It  is  marvellous,  in  this  long  protracted  contest  respecting  this  sum,  from  1807 
to  1817,  while  the  parties  were  still  living,  that,  if  there  existed  any  evidence,  it 
was  not  produced,  or  that  it  did  not  occur  to  Mr.  Morgan,  at  that  time,  to  exhibit 
his  interrogatories  for  the  examination  of  Sir  Watkin  Lewes.  It  is  also  surprising 
that  the  1  'eputy  Remembrancer  did  not  report,  as  he  did  on  the  subject  of  the  other 
bonds,  that  certain  sums  of  money  were  advanced,  though  not  as  the  consideration  of 
the  bonds,  if,  in  truth,  it  had  appeared  distinctly  that  any  thing  was  advanced.  This 
is  the  statement  of  what  has  passed  upon  this  subject.  Morgan's  representatives 
desire  now  to  establish  the  fact  of  the  ;«ivances  upon  these  bonds,  by  the  affidavit  of 
Morgan  himself.  Whatever  the  Master  might  have  done  respecting  advances  which 
h;ul  not  been  the  subject  of  previous  investigation  and  decision,  shall  he,  deciding  upon 
the  credit  and  weight  due  to  this  affidavit,  permit  it  to  control  what,  after  the  dis- 
cussion of  many  yeais,  was  done  by  his  predecessor ;  or,  shall  it  be  [262]  permitted 
to  Morgan  to  supply  now  the  deficiencies  of  his  evidence  upon  the  former  tiial,  when 
he  was  called  upon  to  make  out  the  same  fact,  and  when  he  had  then,  as  well  as  after- 
wards, the  power  of  examining  Sir  \V.  Lewes  ?  I  think  the  Master  did  right  not  to 
permit  Morgan's  afficlavit  to  establish  his  own  case  against  so  many  findings  of  the 
Deputy  Kemembrancer,  in  pursuance  of  the  directions  of  the  superior  Court.  It  might 
have  been  different,  if  the  question  had  been  quite  new,  and  related  to  sums  which 
hiwl  not  been,  in  fact,  decided  upon.  What  the  Master  has  done  is  to  disregard  the 
bonds,  and  to  allow  him  all  the  sums  which  appear,  in  truth,  to  have  been  advanced. 

As  I  understand  the  third,  fourth,  and  fifth  exceptions,  they  are  entiiely  conse- 
quential upon  the  first  and  second.  If  those  last  were  allowed,  the  others  would  be 
so :  being  disallowed,  they  must  follow  the  same  fate. 

OxENH^vii  v.  EsD.\iLE  AND  Otuer.s.  Exch.  Ch.  in  Eq.  May  12th,  1829. — The  lien 
of  a  vendor  upon  the  land,  and  upon  the  title  deeds,  until  the  purchase  money 
be  paid  to  him,  does  not  apply  to  a  conveyance  to  the  purchaser,  executed 
b\'  some  but  not  all  the  parties,  where  the  contract  has  gone  oil"  by  the  vendor's 
default ;  and  if  there  be  any  lie!i  on  such  conveyance,  it  is  vested  in  the  purchaser 
as  a  security  for  his  deposit. 

[See  in  Court  below,  2  Y.  &  J.  493.     For  former  proceedings  between  the  same 
parties  see  1824,  3  B.  &  C.  225 ;  5  D.  &  K.  49.] 

The  plaintiff  having  petitioned  for  a  rehearing  of  this  cause,  and  obtained  an  order 
for  that  purpose,  the  cause  now  came  on  to  be  reheard. 

Mr.  Knight  and  Mr.  Jacob,  for  the  plaintiff. 

Mr.  Jervis,  and  Mr.  Joseph  Martin,  for  the  defendant. 

In  addition  to  the  arguments  urged  on  the  part  of  the  plaintiff  on  the  original 
hearing,  the  plaintiff^s  claim  to  relief  in  equity  was  now  attempted  to  be  supported 
on  the  ground  of  fraud  and  collusion  between  the  defendants  Esdaile  and  Fortescue, 
it  being  contended  for  the  plaintiff,  that  the  proceedings  at  law  were,  in  fact,  pro- 
ceedings by  Fortescue,  Esdaile  being  only  nominally  the  plaintiff',  and  being  indem- 
nified by  Fortescue. 

[263]  The  Lord  Chief  Baron.  This  is  a  rehearing.  The  original  plaintiff",  and 
present  petitioner,  is  an  attorney,  who  is  in  possession  of  certain  deeds,  which  pur- 
ported to  be  a  conveyance  of  some  lands,  contracted  to  be  sold  by  Messrs.  Brickdales, 
since  bankrupts,  to  Mr.  Esdaile,  which  had  come  into  Oxenham's  hands,  as  solicitor  to 
the  Brickdales.  The  deeds  had  been  prepared  by  Esdaile,  the  purchaser,  and  at  his 
expense ;  they  were  sent  by  Esdaile  for  Brickdales'  execution  ;  they  were  executed, 
ind  then  sent  by  Brickdales  to  the  plaintiff,  to  obtain  the  execution  of  some  othev 
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necessarv  pjirties.  While  in  progress,  and  in  this  state,  the  contract  went  off  by  a 
derangement  in  Brickdales'  affairs.  Esdaile  desired  to  have  the  deeds.  The  plaintiff 
Oxenham  insisted  on  retaining  them,  contending  that  he  had  a  lien  upon  them  for  a 
considerable  debt,  due  to  him  from  Brickdales.  Esdaile  brought  an  action  of  trover 
for  them  against  Oxenham.  He  obtained  a  verdict.  There  was  a  new  trial.  He 
obtained  another  verdict.  Upon  an  application  for  another  new  trial,  the  Court  of 
King's  Bench  confirmed  the  verfict,  and  refused  the  new  trial,  and  afterwards  made 
an  o^der,  not,  I  believe,  an  usual  order,  but  extremely  indicative  of  their  opinion  upon 
the  rights  of  the  parties.  It  was,  in  substance,  that  Oxenham  should  deliver  the  deeds 
to  Esdaile,  giving  to  Brickdales  the  right  to  cancel  them.  Cancelled  or  uncancelled, 
thev  were  to  be  delivered  to  Esdaile.  The  bill  is  brought  to  enforce  this  supposed 
lieu  of  Oxenham,  and  prays  a  species  of  relief,  by  which  it  would  seem,  that  the  lien 
of  a  solicitor  upon  his  client's  deeds  is  considered  to  be  upon  a  par  with  an  equitable 
mortgage.  After  hearing  the  case,  I  dismissed  the  bill  with  costs,  being  of  opinion 
that  Air.  Oxenham  had  no  equity  of  any  kind. 

The  case  is  reported  in  the  last  volume  of  Mr.  Younge  and  Mr.  Jer\-is's  Reports. 
I  refer  to  that  report  for  the  ^^ew  I  took  of  it  upon  that  ocrasion. 

[264]  On  the  re-hearing,  it  has  been  argued  with  great  ability.  The  argument 
has  not  altered  my  opinion.  I  thought  then,  and  I  think  now,  that  if  Brickdales 
themselves  had  no  right  to  retain  these  parchments  agiiinst  Esdaile,  Oxenham  can  have 
none.  His  rights  are  derived  from  Brickdales.  The  new  arguments  which  have  been 
furnished  to  me,  have  been  chiefly  directed  to  Brickdales'  right  to  the  possession  of 
those  documents  :  to  place  that  claim  in  a  greater  variety  of  lights,  and  to  support  it 
by  more  analogies.  It  rests  principally  upon  the  acknowledged  right  of  a  vendor  to 
a  lien  upon  the  lands,  and  therefore  upon  the  deeds,  until  the  money  be  paid  to  him. 
I  think  that  principle  has  no  application  to  the  present  case,  in  which  the  contract  has 
gone  off  by  the  default  of  the  vendor :  and  that,  if  there  exists  any  thing  which  may 
be  called  a  lien  upon  these  instruments,  it  is  vested  in  the  purchaser,  as  a  security  for 
the  money  which  he  has  paid.  I  continue  to  think  that  the  Court  of  King's  Bench 
decided  rightly,  and  that  it  is  enough  for  me  that  they  have  so  decided. 

I  do  not  feel  that  the  suggestion  of  an  understanding  between  Fortescue  and  Esdaile 
raises  any  equity,  which  authorizes  this  Court  to  interpose. 


WiLUS  c.  Farrer  and  Other-S.  Exch.  Ch.  in  Eq.  May  11,  21,  1829.— New  trial 
of  an  issiie  directed  in  a  tithe  suit,  it  appearing  that  the  verdict  had  been  obtained 
by  surprise,  and  against  the  opinion  of  the  learned  Judge  who  tried  it,  the  verdict 
being  also  contrary  to  the  opinion  of  the  Equity  Judge" 

[See  p.  381,  post] 

The  issue  directed  in  this  cause  was  tried  at  the  Spring  Assizes  for  York,  in  1829, 
before  Mr.  Justice  B;iyley  and  a  special  Jury. 

The  evidence  on  the  part  of  the  plaintiff,  in  addition  to  the  evidence  in  the  suit 
in  equity,  consisted  of  a  commission,  issued  in  1716  bv  the  then  Archbishop  of  York, 
tor  niquiring  into  the  rights  of  the  vicar,  and  the  return  to  it :  in  which  return  the 
^car  was  stated  to  be  entitled  to  "  all  small  tithes  throughout  the  whole  parish,  except 
Kirby. '  [265]  It  appeared  that  Lawson,  one  of  the  persons  signing  the  terriers  of 
li  16,  was  a  person  examined  under  this  commission. 

The  e\-idence  of  the  defendants  consisted  of  the  terriers  produced  by  them  in 
Equity  and  of  a  great  de;U  of  parol  testimony,  that  the  11.  ITs.  9d.  was  paid  to  the 
rector  for  agistment,  hay,  and  grassing,  and  that  no  agistment  tithe  had  ever  been 
claimed  or  paid  by  or  to  the  vicar,  in  Kirbv,  Broughton,  or  Dromonby. 

ihe  jury  found  a  verdict  for  the  plaintirt'. 

Mr.  Brougham,  for  the  defendant,  on  the  11th  Mav,  obtained  a  rule  to  shew  cause 
why  a  new  trial  should  not  be  granted  of  the  issue,  Jn  the  grounds  that  the  verdict 
was  conti-ary  to  the  evndence,  and  given  through  mistake  and  surprise,  and  against 
f  .^^""i°°  -a-  .  "^"^  "^"^Se,  who,  on  the  trial,  had  gone  through  the  evidence 
ot  the  plaintiff,  and  some  part  of  the  evidence  of  the  defendant,  andVas  making  an 
Observation  in  favour  of  the  defendant,  when  the  Jury  interrupted  him,  saving  thev 
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were  quite  satisfied  ;  and  the  Tudge  thereupon  stopped,  and  the  Jury  found  imme- 
diately a  verdict  for  the  plaintiff. 

Mr.  .lohn  Williams,  Mr.  Boteler,  Mr.  Alderson,  and  Mr.  Cresswell,  now  shewed 
ciiuse.  It  does  not  appear  from  the  Judge's  report,  that  there  was  any  miscarriage 
in  point  of  law.(a)  With  respect  to  the  evidence,  in  the  first  terrier  produced  by  the 
defendants,  in  which  the  word  "grassing"  was  introduced,  was  dated  in  the  year 
1749,  and  was  not  signed  by  the  vicar;  and  the  word  "grassing"  appeared  to  have 
been  written  on  an  [266]  erasure.  A  terrier  of  1789  was  also  produced  hy  the 
defendant,  which  appeared  to  be  signed  by  Ellis  the  vicar,  then  of  the  age  of  eighty  six 
years,  and  who  hivd  previously  signed  five  terriers  without  that  word.  It  was  evident 
to  the  Jury,  that  undue  advantage  must  have  been  taken  of  his  great  age.  The 
defendants  also  produced  a  terrier  of  1809,  signed  by  vicar  Greenside.  It  appeared 
from  the  evidence  that  a  family  of  that  name  were  the  principal  landowners  in  the 
parish,  and  that  the  vicar  was  some  relation  ;  and  it  was  therefore  for  the  consideration 
of  the  Jury,  whether  the  vicar  had  not  sacrificed  the  tithes  for  the  benefit  of  his 
landed  property.  The  learned  Judge,  in  summing  up,  left  it  to  the  Jury  to  consider 
whether  grassing  might  not  be  included  under  the  term  hay.  It  has  been  said  by 
Sir  William  Grant  that,  if  the  case  is  to  be  sent  to  a  Jury  until  the  verdict  shall  be 
in  accordance  with  the  opinion  of  the  Equity  Judge,  there  can  be  no  use  in  ever 
directing  an  issue.  Nothing  is  more  common  than  to  find  a  rector  entitled  to  wool 
and  lamb,  and  the  vicar  to  all  other  small  tithes.  The  doubt  expressed  by  the  learned 
Judge  is  at  variance  with  the  decree,  and  would  appear  to  have  ai-isen  from  the 
difi"erence  between  a  rector  and  vicar,  and  a  vicar  and  his  parishioners,  not  being 
sufficiently  attended  to. 

Mr.  Brougham,  Mr.  F.  Pollock,  and  Mr.  Simpkinson,  in  support  of  the  rule. 
There  is  no  instance  of  an  application  for  a  new  trial  being  refused,  where  the  A-erdict 
appears  to  have  been  against  the  opinion  of  the  learned  Judge,  unless  where  the  Court 
is  clearly  satisfied  that  the  Jury  were  right  and  the  Judge  wiong.  The  true  reading 
of  the  Ecclesi:\stical  Survey  is  "cetera,"  and  not  "ceteris."  The  words  "belonging 
to  the  vicar  "  need  not  have  been  inserted,  if  the  vicar  was  entitled  to  all  small  tithes, 
not  before  mentioned  in  the  Survev.  No  reliance  can  be  placed  on  the  f]cclesiastical 
Survey.  The  entry,  with  respect  to  the  rectorj^,  is  incorrect ;  hay,  lamb,  and  [267] 
wool,  in  Kirb}',  clearly  belong  to  the  vicar,  and  it  is  so  decreed  in  this  cause ;  but  no 
exception  as  to  Kirby  is  found  in  the  Ecclesiastical  Survey.  The  reason  why  Ellis 
did  not  sign  the  five  terriers  alluded  to  on  the  other  side,  is  explained  by  his  having 
a  dispute  with  his  parishioners,  which  had  been  adjusted  when  he  signed  the  sixth. 
The  terrier,  signed  by  Greenside,  is  also  signed  by  i)oth  churchwardens.  This  is  not 
an  issue  granted  to  the  vicar  as  of  course,  but  an  issue  directed  by  the  Court  to  satisfy 
its  own  conscience.  The  return  to  the  commission  was  made  simply  with  a  view  to 
the  augmentation  of  the  benefice,  and  not  for  the  purpose  of  ascertaining  the  rights 
of  the  rector  and  vicar. 

The  Lord  Cuief  Baron.  This  is  a  rule  to  shew  cause  why  there  should  not  be 
a  new  trial.  I  directed  an  issue  to  try  the  vicar's  claim  to  the  tithe  of  agistment  of 
four  townships  in  the  parish  of  Kirby.  They  are  called  Dromonby  Major  and  Minor, 
and  Great  and  Little  Broughton.  There  was  another  township  within  the  parish, 
called  Kirby,  of  which  I  decreed  to  the  vicar  the  tithe  of  agistment,  at  the  hearing  in 
equity.  Upon  the  trial  of  the  issue,  the  vicar  obtained  a  verdict,  against  the  opinion 
of  the  Judge.  I  am  of  the  .same  opinion  with  the  Judge.  1  he  endowment  upon 
which  the  vicar's  claim  must  be  founded  is  lost.  He  must  supply  the  loss  by  such 
evidence  as  will  warrant  our  presuming  that  the  lost  evidence  contained  words  con- 
ferring upon  him  the  tithe  in  question.  The  usual  evidence  upon  such  an  occasion  is, 
to  shew  the  actual  recei|  t  of  the  small  tithe.  Such  evidence  is  totally  wanting  in  this 
case.  No  such  tithe  appears  ever  to  have  been  rendered  to  any  body.  The  absence 
of  this  evidence  is  supplied  here,  as  it  is  contended,  by  documentary  evidence.  The 
evidence  for  the  vicar  consists  only  of  two  documents  and  certain  terriers.     As  to  actual 

(a)  It  appeared,  however,  from  the  learned  Judge's  report,  that  he  was  not  satisfied 
with  the  verdict,  for,  at  the  foot  of  his  report  was  the  following  remark:  "There 
being  no  evidence  of  agistment  tithe  paid,  notwithstanding  the  terriers,  I  think  the 
verdict  was  wrong." 
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perception,  there  is  not  the  slightest  evidence  that  the  vicar  ever  re-[268]-ceived  it. 
It  is  the  just  inference  from  the  whole  case  that,  shortly  previous  to  the  year  1749, 
he  made  a  claim  for  it ;  that  this  claim  was  immediately  opposed,  on  the  same  ground 
on  which  the  parishioners  now  stand ;  that  it  was  sometimes  formally  relinquished 
by  the  vicars,  and,  until  this  suit,  never  persisted  in.  What  collateral  evidence  is 
sufficiently  powerful  to  overturn  an  immemorial  usage,  and,  after  this  dispute  has 
actually  arisen,  an  acquiescence  of  seventy  years,  attended  occasionally  by  a  formal 
acknowledgment,  for  so  I  view  the  vicar's  signatures  to  the  defendant's  terriers? 

Both  the  documents,  the  Ecclesiastical  Survey,  and  the  return  to  the  Archbishop's 
commission  in  1716,  are  open  to  the  criticisms  that  have  been  made  on  them  :  viz.  the 
first,  that  it  is  expressed  equivocally,  and  may  mean  that  the  vicar's  emoluments 
arose  from  such  of  the  small  tithes  as  he  was  entitled  to ;  the  other,  that  there  is  upon 
the  face  of  it  a  gross  inaccuracy,  in  ascribing  to  the  vicar  all  the  small  tithes  of  the 
parish.  'Ihey  had  both  of  them  the  pecuniary  amount  of  the  emoluments.  The 
sources  from  which  they  arose  were  but  a  secondary  consideration.  The  object  was 
answered,  by  stating  that  the  amounts,  which  they  verified,  were  produced  by  small 
tithes  arising  within  the  parish.  Usage,  the  great  expounder  of  ancient  instruments, 
negatives  what  the  expression  naturally  imports.  The  Survey  ascribes  to  the  rector, 
the  tithes  of  hay,  lamb,  and  wool,  through  the  whole  parish,  and  makes  no  exception 
of  the  township  of  Kirby :  a  statement  avowedly  false  in  a  most  important  point. 
As  to  the  certificate,  if  it  meant  to  represent  that  all  small  tithes,  throughout  the 
parish,  were  received  by  the  vicar,  that  was  unquestionably  a  mistake,  for  wool  and 
lamb  are  received  by  the  rector.  If  it  meant,  as  is  contended  by  the  vicar,  all  the 
small  tithes  except  wool  and  lamb,  still  it  is  inaccurate,  for  the  vicar  is  entitled  to  the 
tithe  of  wool  and  lamb  in  other  districts,  if  the  occupier  inhabit  within  [269]  the 
township  of  Kirby.  So  that,  understand  it  how  you  please,  there  is  no  precision  in 
the  statement.  I  make  these  observations  for  the  purpose  only  of  shewing  how  little 
reliance  is  to  be  placed  on  these  old  documents,  when  they  are  speaking  of  what  was, 
to  the  framers  of  them,  an  inferior  object,  and  ai'e  not  speaking  of  the  amount  of  the 
receipt;  and  how  greatly  that  reliance  is  diminished,  when  you  find  it  contradicted 
by  the  usage ;  no  agistment  whatever  having  been  paid  to  him,  as  is  confessed.  It  is 
said  that  agistment  is  a  new  tithe,  and  that  Chief  Baron  Richards  was  among  the 
first  who  signed  a  bill  for  it.  I  am  apprised  that  something  of  that  sort  is  reported 
to  have  been  said  by  that  learned  Judge  in  Byam  v.  Booih.{a)  But  I  confess,  I  do 
not  know  how  it  can  be  called  a  new  tithe,  when  there  is  upon  the  rolls  of  Parliament 
a  petition  of  the  Commons,  in  the  second  year  of  Henry  the  Fourth,  A.D.  1400,  com- 
plainnig  that  the  clergy  sue  unjustly  in  the  Ecclesiastical  Court  for  the  tithe  of  agist- 
ment; and  when  our  books  contain,  in  prohibition,  causes  upon  agistment  tithe,  so 
early  as  Queen  Elizabeth,  expressly  establishing  it. 

The  next  evidence  produced  on  the  part  of  the  vicar  consists  of  terriers.  In 
looking  at  each  of  these  terriers,  we  should  attend  chiefly  to  two  points :  first,  how 
tar  the  word.s,  describing  the  rights  of  the  vicar,  prove  that  the  original  endowment 
contained  a  grant  of  all  the  small  tithes  of  the  parish,  with  certain  except'ons. 
becondiy,  how  far  they  raise  a  probability  of  what  would  be  fatal  to  the  \icar's  claim, 
that  the  money  payment  for  the  four  townships  covered  all  the  profits  from  grass. 
Ihe  earliest^terner,  dated  in  168:5,  is  expressed  in  the  terms  most  favourable  to  the 
vicar  in  botli  respects.  It  mentions  the  money  payment  to  the  rector,  as  made  for 
toe  tithe  of  hay,  and  mentions  the  vicar  as  entitled  to  calf,  and  all  petty  tithes, 
throughout  the  parish.  This  is  signed  by  the  vicar  and  churchwardens  only,  and  by 
no  parishioners.  The  next  [270]  terrier  is  in  1716.  In  fact,  there  are  two  of  the 
same  date ;  one  signed  by  the  vicar,  the  two  church  warden.s,  and  two  parishioners; 
tbe  other  signed  by  the  two  churchwardens,  and  three  parishioners.  The  last  relates 
only  to  the  two  Dromonbys  and  the  two  Broughtons.  It  is  remarkable  that  one 
n  illiam  Lawson  signs  both  as  churchwarden,  and  that  the  same  person  appears  to 
have  been  one  of  the  witnesses  before  the  Archbishop's  commissioners.     The  return 

lt'"TT  "  "^"'"^  J  '  }^'  f'  '^^""^  ^^'''-     Tbe  terrier  of  1716,  signed  by  the 
vicar,  IS  m  the  language  of  the  first;  the  other,  signed  by  the  two  churchwardens, 

beei"iitp/w^4^^V-  ^.^^^^'^  u""^  ^'?"S''  '  ^^-     ™s  case  was  referred  to  as  having 
been  cited  for  the  plaintiff  on  the  trial  of  the  issue. 
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differs  much.  As  to  the  money  payment  to  the  rector,  it  attributes  that  to  hay 
without  more,  but  when  it  speaks  of  the  vicarial  emoluments,  that  is  always  accom- 
panied by  an  enumeration  of  a  species  quite  different  from  agistment ;  they  are  always 
things  that  may  be  taken  in  kind. 

If  we  were  to  infer  any  thing  from  this  document,  as  to  the  expressions  used  in 
the  original  endowment,  it  would  be,  that  it  did  not  contain  a  gift  in  general  terms, 
so  as  to  include  a  species  of  small  tithes  of  a  different  character  from  those  enumerated, 
more  e.«pecially  when  that  tithe  has  never  been  received.  But,  in  truth,  I  will  infer 
nothing  from  these  documents  of  1716,  except  that,  at  that  early  period,  the  body  of 
the  parishionei-s  had  disagreed  with  the  incumbent  respecting  the  ecclesiastical  emolu- 
ments ;  and  that  it  is  possible,  that  when  the  parishioners  state  the  vicar  to  be  entitled 
to  the  tithe  of  calf  and  all  petty  tithes  throughout  the  parish,  they  understood  them- 
selves to  speak  of  the  petty  tithes  of  the  species  and  description  of  the  sort  specified, 
viz.  calf,  which  might  be  t;iken  in  kind,  and  not  a  tithe  of  a  totiilly  different  character, 
such  as  agistment.  It  is  to  be  observed  that,  in  every  instance,  the  expression  is  calf 
and  petty  tithes.  The  presumption  that  it  was  .so  undei-stood,  grows  much  stronger, 
when  we  recollect  that  this  is  the  only  construction  consistent  with  the  immemorial 
and  undisputed  usiige,  no  agistment  having  ever  been  paid.  It  may  seem  to  contra- 
dict this  [271]  view  of  the  subject,  that  I  have  myself  decreed  to  the  viciir  the  agist- 
ment of  the  township  of  Kirby,  though  he  never  before  received  it,  it  is  true.  But 
I  decreed  it  to  him  upon  authorities  which  I  did  not  think  myself  at  liberty  to 
controvert :  cases  which  have  engrafted  an  exception  upon  the  general  rule,  that  the 
vicar,  whose  endowment  is  lost,  must  prove  his  title  by  usage.  These  cases  have 
established,  that  evidence  of  the  receipt  of  every  other  tithe  rendered  within  the 
description  of  small  tithes,  except  the  one  in  question,  shall,  if  that  be  a  small  tithe, 
prove  a  genenil  gift,  entitling  him  to  it.  But,  in  the  present  c.ise,  the  ground  on 
which  that  exception  rests,  is  wanting,  viz.  the  receipt  of  all  other  small  tithes.  The 
small  tithes  must  have  been  divided  and  apportioned  by  the  terms  of  the  endowment. 
That  is  incontrovertible.  We  cannot,  therefore,  infer  a  gift  in  general  terms ;  and 
consequently  these  cases  have  no  application.  Where  this  e\adence  is  wanting,  the 
utmost  we  can  do  for  the  vicar  is,  to  consider  it  as  a  case  to  be  decided  on  all  its 
circumstances,  one  of  the  most  important  of  which  is  usage  ;  and  here  there  is  a  total 
absence  of  usage  in  his  favour.  There  are  two  other  terriers,  one  of  1727,  and  one 
of  1743,  on  which  no  additional  observation  is  necessary.  They  are  in  the  same 
terms  as  that  of  16>5.  We  then  come  to  the  important  era  of  1749.  There  are  two 
terriers  of  that  year.  One  of  them  has  no  other  signature  besides  those  of  the  vicar 
and  one  churchw.iitlen,  who  may  be  presumed  to  be  of  the  vicar's  nomination.  The 
other  is  signed  by  two  churchwardens  and  several  parishioners.  The  first  is  hardly 
evidence  in  favour  of  the  vicar,  for  want  of  signatures;  and  the  other  is  evidence 
against  him  only  b}'  the  signature  of  his  own  churchwarden.  There  seems,  in  the 
interval,  to  have  been  an  appointment  of  churchwardens  :  for  the  names  of  the  church- 
wardens affixed  to  the  first  are  not  to  the  second.  The  difference  between  the  terriers 
is  in  the  introduction  of  the  word  grassing,  in  addition  to  hay,  <as  the  consideration 
for  the  money  payment  to  the  rector.  [272]  This  word  grassing  is  written  upon  an 
erasure.  I  do  not  wonder  that,  in  able  hands,  and  in  reply,  this  circumstance  made 
a  strong  and  undue  impression  upon  the  Jury.  As  I  have  had  the  advantage  of  a 
rejoinder  to  that  reply,  it  makes  but  little  impression  upon  me.  What  is  material  is, 
that  it  is  a  new  word,  not  that  it  is  written  upon  an  erasure.  My  observations  upon 
it  are,  that  it  must  have  been  written  at  the  time,  that  is,  in  1749;  that  the  vicar, 
being  no  party,  the  parishioners  might  have  framed  the  terriers  as  they  judged  fit, 
and  therefore  that  there  was  no  need  of  the  falsification  ;  that  it  is  manifest  they  had 
previously  resolved  to  add  some  word  to  hay,  for  the  grassing  is,  as  I  understand  the 
judge's  note,  written  in  the  context,  and  is  not  an  interlineation  ;  and  all  that  you 
can  fairly  iiifer  from  it  is  that,  intending  to  introduce  a  new  word  to  express  their 
meaning,  they  changed  their  mind  as  to  the  term  to  be  used.  It  is  clear  that  this 
term  was  then  introduced  for  the  first  time,  and  the  vicar  is  entitled  to  the  full  benefit 
of  that  fact,  but  to  nothing  more.  I  shall  occupy  no  time  in  remarking  on  the 
remaining  terriers.  1  will  only  say,  that  from  1749  to  1781,  upon  every  occasion, 
there  are  two  terriers,  which  conflict  upon  this  point.  In  17S6,  and  again  in  1809, 
the  vicars  sign  the  terriers  of  the  parishioners  containing  the  obnoxious  word  ;  and 
from  the  beginning  no  vicar  has  ever  received  one  farthing  in  the  name  of  agistment. 
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There  is  a  considerable  body  of  parol  testimony  with  respect  to  the  understanding  of 
the  parish,  as  to  what  the  money  payment  of  the  rector  covered,  whether  hay  only, 
or  orassin"  also.  It  is  carried  back  as  far  as  can  be  expected,  and  is  quite  uniform. 
There  is  not  one  witness  opposed  to  this  testimony.  It  proves  the  understanding 
of  the  parish  to  have  been,  that  it  covered  the  grassing  as  well  as  the  hay.  Many 
deceased  persons  were  proved  to  have  so  represented  it.  This  is  the  whole  of  the 
evidence.  I  will  intimate,  briefly,  the  reason  why  I  think  this  should  be  reconsidered. 
The  usage  is  entirely  against  the  vicar.  No  agistment  tithe  [273]  has  ever  been  paid 
to  him.  The  circumstance  which,  in  former  cases,  has  supplied  that  deficiency,  does 
not  exist  in  this  case,  he  cannot  have  the  aid  of  it,  he  does  not  receive  all  the  small 
tithes  that  have  been  rendered  for  this  district :  they  are  divided  between  him  and 
the  rectoi-.  The  money  payment  to  the  rector,  and  the  non-payment  of  agistment  to 
any  body,  afl'ord  strong  probability  that  agistment  was  covered  by  that  payment.  I 
think  the  learned  Judge  was  warranted  in  directing  the  Jury  to  consider  whether 
hay  might  not,  in  the  early  terriers,  mean  all  the  produce  of  grass  land.  In  the 
interpretation  of  antient  instruments,  usage  has  frequently  supported  a  new  mode  of 
construction.  In  this  case,  that  construction  is  sustained,  not  only  by  the  usage  of 
payment,  but  by  many  other  instruments  putting  that  consti'uction  upon  them,  and 
by  a  great  body  of  parol  testimony,  the  reputation  in  the  parish,  and  the  declarations 
of  deceased  parishioners,  i  do  not  feel  that  the  expressions  in  the  documents  are  so 
full,  clear,  and  unequivocal,  as  to  authorize  me  to  presume  the  endowment  necessary 
to  support  the  vicar's  claim,  in  opposition  to  the  undisputed  usage ;  to  the  strong 
probability  of  the  tithe  being  in  substance  rendered  elsewhere ;  to  the  claim  of  the 
parish  for  many  years;  to  the  formal  admission  of  that  claim  by  two  of  the  vicars; 
and  to  the  acquiescence  of  all,  till  the  present  suit.  I  think  the  verdict  must  be  set 
aside,  being  against  the  opinion  of  the  learned  Judge  ;  and  that  it  must  be  tried  again. 


Ellis  n  Sinclair  and  Others.  Exch.  Ch.  in  Eq.  May  11th,  1829.— An  affidavit 
made  by  a  defendant,  in  a  suit  in  this  Court,  sworn  before  a  magistrate  in 
Scotland,  permitted  to  be  read. 


cause. 


Mr.  Barber  and  Mr.  M'Dougall  moved  to  dissolve  the  injunction  obtained  in  this 

se. 

Mr.  Knight  and  Mr.  Blunt  opposed  the  motion. 

[274]  In  the  course  of  the  application,  a  question  arose  with  respect  to  the 
admissibility  of  affidavits,  made  in  a  cause  in  this  Court,  sworn  before  a  Scotch 
magistrate. 

The  bill  was  filed  by  under-writers,  against  the  owners  and  mortgagee  of  a  brig, 
called  the  "George,"  for  a  di.scoveiy,  a  commission  to  examine  witnesses  abroad,  and 
for  an  nijunction  to  stay  proceedings  at  law,  commenced  by  the  defendants  iu  equity, 
aganist  the  under-writers.  The  bill  contained  the  usual  charge,  that  the  defendants 
had  m  their  possession  books,  accounts,  papers,  &c.,  relating  to  the  matters  in  the  bill 
mentioned,  and  required  the  defendants  to  set  forth  a  list  or  schedule  of  them. 

Two  of  the  defendants,  Robert  Cochran  and  Robert  Sinclair,  put  in  answers, 
containing,  according  to  the  requisition  of  the  bill,  schedules  of  the  books,  &c.  in  their 
possession. 

By  an  order,  dated  27th  June,  1828,  the  defendants  were  directed  to  leave  in  the 
hands  of  their  clerk  in  court,  the  several  documents  mentioned  in  the  schedules  to 
their  answer  and  admitted  by  them  to  be  in  their  possession,  except  certain  letter 
and  account^books,  by  their  answers  alleged  to  be  in  daily  use,  and  of  the  entries  in 
which  relating  to  the  matters  in  question,  they  were  ordered  to  leave  copies  or 
extracts,  such  copies  or  extracts  to  be  verified  by  the  affidavit  of  the  defendants,  to  be 
made  in  the  cause. 

r}.!)^  ^°°^!'  flf«>&c-.  directed  to  be  deposited,  were  accordingly  left  with  the 
books!"  defendants,  as  were  also  extracts  from  the  letter  and  account- 

swo^n' w1l:!!'''"fV''"'^  '■''''^'"'^ '"  ^°°c^'*"^'  ^^^  ^-^t'-'^-^t^  "'ere  verified  bv  affidavits 
mnTed  V^T    ■f''?  f  '^-ag'strate  in  Scotland  ;    which  affidavits  were  also  accom- 

sCrn  to  thp  f    fr  1  h"'"  t^r'^^^y'^T'^^^^'  ">  Scotland,  that  the  defendants  had 
s^^orn  to  the  truth  of  the  affidavits  before  a  magistrate  in  Scotland,  authorized  to 
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administer  oaths  ;  [275]  and  attesting  the  signatures  of  the  defendants  to  the  aflBdavits, 
and  of  the  magistrate  to  the  jurdt.((i)' 

[276]  An  affidavit  was  also  made  by  a  person  resident  in  London,  who  deposed  to 
his  knowledge  of  the  Scotch  magistrate,  and  identified  his  hand-writing,  and  stated 
that  he  w;is  competent  by  the  law  of  Scotland  to  take  affidavits. (a )2 

(a)^  The  following  are  copies  of  one  of  the  atBdavits  and  of  the  certificate  annexed  : 
Between  Ellis  Ellis  and  Thomas  Murdock — Plaintitis  ;  and  John  Parish  Robertson, 
Robert  Sinclair,  Robert  Cochran,  and  William  Cochran — Defendants. 

Robert  Cochran,  of  Paisley,  in  Scotland,  gentleman,  one  of  the  above-named  defen- 
dants, maketh  oath  and  saith,  that  he,  this  deponent,  has  carefully  examined  all  and 
every  the  cash  book,  journal,  ledger,  and  three  letter  books  mentioned  or  referred  to 
in  this  deponent's  answer,  filed  in  this  cause  on  the  .'JOth  day  of  May  last,  or  in  the 
schedule  thereto  :  .And  that,  to  this  deponent's  knowledge  or  belief,  there  is  no  entrv 
or  entries  contained  in  such  cash-book,  journal,  ledger,  and  letter-books,  or  any  of  them, 
which  relate  in  any  manner  to  the  matters  in  question  in  this  cause,  save  and  except 
the  several  entries,  copies  whereof  are  contained  in  the  several  papers  or  writings 
marked  respectively  with  the  letters  A,  B,  C,  and  D,  mentioned  and  referred  to  by 
this  deponent's  former  affidavit,  sworn  in  this  cause  on  the  8th  day  of  December  last. 
And  this  deponent  saith,  that  the  said  copies  are  full,  true,  and  "correct  copies  of  all 
and  every  of  such  entry  or  entries.  Robert  Cochran. 

Sworn  before  me,  one  of  his  Majesty's  justices  of  the  peace  for  Renfrewshire,  and 
Provost  and  Chief  Magistrate  of  Paisley,  at  Paisley,  the  20th  day  of  January,  1829. 

Matthew  Boyd,  J.  P., ' 
Provost  and  Chief  Magistrate  of  Paisley. 

I,  William  Findlay,  of  the  town  of  Paisley,  and  county  of  Renfrew,  in  that  part  of 
Great  Briuin  called  Scotland,  Notary  Public,  duly  admitted  and  sworn,  dwelling 
therein,  do  hereby  certify  and  make  known  to  all  whom  these  presents  shall  and  may 
concern,  that  Robert  Cochran,  of  Paisley,  on  the  20th  day  of  January,  l.s29,  was 
sworn  in  my  presence  to  the  truth  of  the  foregoing  affidavit,  by  and  before  Matthew 
Boyd  of  Paisley,  the  Provost  and  Chief  Magistrate  of  the  said  town  of  Paislev,  and 
one  of  his  Majesty's  justices  of  the  peace  for  the  said  county  of  Renfrew :  And  I  do 
further  certify,  that  the  said  Matthew  Boyd  is  Provost  of  the  said  town  of  Paisley, 
and  a  justice  of  the  peace  for  the  said  county,  and  as  such  is  in  use  to  administer 
oaths  :  And  that  the  name  "  Matthew  Boyd,  J.  P."  as  jurat,  and  the  name  "  R.  Cochran," 
subscribed  to  the  said  affidavit,  are  of  the  respective  proper  hands-writing  of  the  said 
Robert  Cochran  and  Matthew  Boyd,  and  were  respectively  signed  by  them  in  my 
presence. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  at  Paisley,  the  20th  day 
of  January,  in  the  year  of  our  Lord,  1829.  William  Findlay,  N.  P. 

(a)2  This  aflBdavit  was  in  the  following  terms : 

In  the  Exchequer. 

Between  Ellis  Ellis  and  Thomas  Murdock — Plaintiffs;  and  John  Parish  Robertson, 
Robert  Sinclair,  Robert  Cochran,  and  William  Cochran — Defendants. 
William  Tait,  of  No.  66  Cheapside,  in  the  city  of  London,  merchant,  maketh  oath 
and  saith,  that  he  knows  and  is  well  acquainted  with  Matthew  Boyd,  Provost  and 
Chief  Magistrate  of  Paisley,  in  Scotland  ;  and  that  he  also  knows  and  is  well  acquainted 
with  the  hand-writing  of  the  said  Matthew  Boyd.  And  this  deponent  saith,  that  the 
said  Matthew  Boyd  is  a  magistrate  of  the  town  of  Pai.sley  aforesaid,  and  competent 
by  the  law  of  Scotland  to  take  affidavits :  And  this  deponent  .saith,  that  the  name 
"  Matthew  Boyd,  J.  P.  and  Provost  of  Paisley,"  set  or  subsciibed  to  the  jurat  of  the 
affidavit  of  Robert  Cochran,  sworn  on  the  8th  day  of  December  last,  and  now  produced 
and  shewn  to  this  deponent,  and  marked  with  the  letter  P,  and  also  set  and  subscribed 
to  the  paper  writings  thereby  referred  to,  and  marked  respectively  with  the  letters 
A,  B,  C,  and  D,  is  of  the  proper  hand-writing  of  the  said  Matthew  Boyd. 

Williaji  Tait. 
Sworn  in  Court  in  Westminster  Hall,  this  27th  day  of  January,  1829,  before  me, 

AVilliam  Alexander. 
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For  the  plaintiffs  it  was  objected,  that  the  affidavit  ought  to  have  been  sworn  before 
a  commissioner  of  this  Court  and  could  not  be  -ce.ved^  And  for  this  were  e.ted 
1  Fowl.  Exch.  Pract.  337 ;  and  Hyde  v.  IVhitfield  (19  Ves  342). 

For  the  reception  of  the  affidavit  it  was  contended  that,  in  Hyde  v.  IFhitfield,  the 
Court  did  not  act  on  the  affidavit,  but  decided  merely  on  the  ground  that  one  foreigner 
could  not  obtain  a  writ  of  ne  exeat  regno  against  another  foreigner.  And  a  case  of 
Pinkertm  v  The  Barnsley  Canal  Company,  in  the  Court  of  Chancery,  was  referred  to ; 
in  which  Master  Stratford,  having  declined  to  receive  an  affidavit  sworn  before  a 
Scotch  magistrate,  an  order  was  [277]  obtained,  directing  him  to  receive  it(a)  It 
was  also  stated  to  be  the  constant  practice  for  such  an  affidavit  to  be  sent  [278]  from 
Scotland  for  the  purpose  of  holding  to  bail  a  party  resident  in  England,  and  for  a 
Judge,  on  production  of  such  an  affidavit,  to  make  an  order  for  the  issuing  of  bailable 

The  Lord  Chief  Baron  over-ruled  the  objection,  and  allowed  the  affidavit  to 
be  read. 

Smith  and  Another  v.  Dearmer  and  Others.  Exch.  Ch.  in  Eq.  May  •29th, 
June  4th,  5th,  1829.— A  testator  by  will  specifically  devises  an  estate  to  his  wife  ; 
and,  after  certain  bequests,  he  gave  and  devised  to  her  all  other  his  freehold,  copy- 

(a)  The  following  is  a  copy  of  the  order  made  in  that  case  : 

Saturday,  the  26th  day  of  March,  in  the  48th  year  of  the  reign  of 
his  Majesty  King  George  the  Third,  1808. 

Between  John  Pinkerton — Plaintiff ;  and  the  Company  of  Proprietors  of  the 
Barnsley  Canal,  and  Others — Defendants. 

Whereas  Sir  Samuel  Eomilly,  of  counsel  for  the  plaintiff,  this  day  moved  and 
offered  divers  reasons  unto  the  Right  Honourable  the  l-ord  High  Chancellor  of  Great 
Britain,  that  Mr.  Stratford,  the  Master,  to  whom  this  cause  stands  referred,  may  be 
directed  to  receive  in  evidence  an  affidavit  of  James  Holliugworth,  left  in  the  said 
Master's  office,  in  support  of  the  plaintiffs  state  of  facts ;  and  that  in  case  the  Court 
shall  be  of  opinion  that  the  said  affidavit  cannot  be  read,  then  that  a  commission  may 
issue  under  the  seal  of  this  Court,  to  one  or  more  commissioners,  to  take  the  affidavit 
of  the  said  James  Hollingworth,  in  Scotland ;  and  alleged  that,  by  the  decree  made 
on  the  hearinw  of  this  cause,  bearing  date  the  4th  day  of  March,  1805,  it  was  referred 
to  the  said  Master  to  take  an  account  of  work  and  labour  done  by  the  plaintiff  for  the 
defendants,  the  Barnsley  Canal  Company,  on  the  said  canal ;  and  that,  in  prosecution 
of  the  said  decree  before  the  said  Master,  the  plaintiffs  caused  a  state  of  facts  to  be 
carried  into  the  said  Master's  office  ;  in  support  of  which  the  said  affidavit  of  the  said 
James  Hollingworth,  now  resident  in  Argyleshire,  in  Scotland,  was  produced ;  and 
that  it  appears  the  deponent  is  now  employed  to  superintend  the  carrying  on  the 
works  of  the  Crinan  Canal,  now  in  a  state  of  progress  there ;  and  that  the  said 
affidavit  appears  to  be  sworn  before  Archibald  Bell,  one  of  the  magistrates  and 
justices  of  the  peace  at  Inverary.  And  accompanying  the  said  affidavit,  there  is 
carried  into  the  said  Master's  office,  another  affidavit  (sworn  before  the  said  Master), 
made  by  Mr.  Thomas,  one  of  the  solicitors  of  this  Court,  stating  that  he  is  acquainted 
with  the  hand-writing  of  the  said  Archibald  Bell,  and  proving  his  signature  to  the  jurat 
of  the  said  James  HoUingworth's  affidavit,  and  to  the  accounts  and  exhibits  referred  to 
in  that  affidavit.  That  the  said  Master,  on  being  attended  on  the  said  state  of  facts, 
refused  to  admit  the  said  James  HoUingworth's  affidavit  to  be  read  in  support  thereof, 
because  it  appeared  that  the  person  making  the  affidavit  resided,  and  that  the  affidavit 
itself  was  made,  out  of  the  jurisdiction  of  this  Court ;  and  because  it  appeared  to  be 
made  before  a  person  who  had  no  authority  from  this  Court  to  take  such  an  affidavit. 
In  the  presence  of  Mr.  Spranger,  of  counsel  for  the  defendants.  Whereupon,  and 
upon  hearing  what  was  alleged  by  the  counsel  for  the  s  lid  plaintiff,  and  for  the  defen- 
dants, his  Lordship  doth  order,  that,  upon  its  being  verified  to  the  satisfaction  of  the 
said  Master,  Mr.  Stratford,  that  the  person  before  whom  the  affidavit  purports  to  be 
made  is,  according  to  the  law  of  Scotland,  qualified  to  administer  an  oath  ;  and  upon 
the  signature  of  such  person  to  the  jurat  of  the  said  affidavit  being  verified,  the  said 
Master  be  at  liberty  to  receive  the  said  affidavit  of  the  said  James  Hollingworth. 
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hold,  and  leasehold  estates,  not  thereinbefore  otherwise  disposed  of.  By  a  codicil, 
after  recitins;  the  devises  to  his  wife,  he,  in  case  his  wife  should  die  befoie  him, 
devised  all  his  said  estates  to  trustees  upon  certain  trusts  : — Held,  that  the  will 
was  not  re-pul)lished  by  the  codicil,  so  as  to  pass  estates  purchased  between  the 
date  of  the  will  and  the  codicil. — An  heir-at-law,  questionin>;  the  sanity  of  his 
ancestor,  is  entitled  to  an  issue  devisavit  vel  non,  and,  if  he  fails  in  the  issue, 
will  not  be  compelled  to  pay  costs,  if  the  circumstances  justified  him  in  trying 
the  issue ;  but  costs  will  not  be  allowed  to  him. 

Thomas  Dearmer,  being  seised  of  freehold  and  copyhold  estates,  and  entitled  to 
personal  property,  made  his  will,  dated  3rd  April,  ISll,  duly  executed  and  attested 
to  piiss  freehold  estates  by  devise  ;  and  thereby  empowered  and  directed  the  plaintiffs, 
their  heirs  and  iissigns,  to  sell  and  convey  his  copyhold  estates  therein  mentioned,  and 
to  stand  possessed  of  the  purchase -monies,  upon  the  trusts  therein  mentioned.  And 
he  gave  and  devised  to  his  wife,  Klizabeth  Dearmer,  (who  died  in  his  lifetime),  her 
heirs  and  assigns,  all  his  messuages  in  Bucklersbury,  in  Hitchin,  therein  described, 
subject  to  the  several  weekly  payments  thereout,  therein  mentioned,  to  the  testator's 
brother  and  sister,  ^Villiam  Dearmer  and  Ann  Howard,  (who  died  in  the  testator's 
life-time) ;  and  after  the  decease  of  his  brother  and  sister,  to  the  payment  of  501.  each 
to  his  nephew  John  Osman,  and  his  niece  Mary  Foster.  The  will  then  contained  a 
devise  in  the  following  words:  "Also  I  give  and  devise  to  my  said  wife,  Klizabeth 
Dearmer,  her  [279]  heirs,  executors,  iwlministrators,  and  assigns,  all  my  other  freehold, 
copyhold,  and  leasehold  messuages,  lands,  hereditaments,  real  estate,  and  real  chattels, 
whatsoever  and  wheresoever,  not  hereinbefore  otherwise  disposed  of."  And  the 
testator,  after  bequeathing  certain  pecuniary  legacies,  bequeathed  the  residue  of  his 
personal  estate  to  his  wife,  and  appointed  her  and  the  plaintiffs  e.vecutors  of  his  will. 

The  testator  made  a  codicil  to  his  will,  dated  the  17th  March,  1827,  also  executed 
and  attested  so  as  to  p;iss  real  estates  ;  which  codicil  was  partly  in  the  words  following  : 
"  Whereas  I  have  in  and  by  my  will  given  to  my  wife  Elizabeth  Dearmer,  her  heirs 
and  Jissigns,  all  my  messuages  or  tenements  in  Bucklersbury,  in  Hitchin  aforesaid, 
in  the  occupation  of  myself  and  others,  with  the  yards,  corn  shops,  out-houses,  and 
appurtenances  thereto  belonging,  charged  with  a  weekly  payment  to  my  brother 
"\Villiam  Dearmer,  and  my  sister  Ann  Howard,  both  of  whom  are  dead;  and  further 
charged,  after  their  decease,  with  the  payment  of  the  sum  of  501.  a-piece,  to  my 
nephew  John  Osman,  and  my  niece  Mary  Foster :  And  whereas  I  have  also  given 
and  devised  to  my  said  wife,  and  her  heirs,  executors,  administrators,  and  assigns,  all 
other  my  freehold,  copyhold,  and  leasehold  messuages,  lands,  tenements,  heredita- 
ments, and  real  estate,  not  in  my  said  will  otherwise  disposed  of :  Now,  therefore,  if 
my  said  wife,  Elizabeth  Dearmer,  shall  depart  this  life  before  me,  I  do  hereby  give 
and  devise  to  my  friends  .Samuel  Smith  and  John  Crawley,  in  my  said  will  named, 
and  the  survivor  of  them,  his  heirs  and  assigns,  charged  as  aforesaid,  all  my  said 
messuages,  lands,  tenements,  heredit^iments,  and  real  estate,  so  given  and  devised  to 
my  said  wife  as  aforesaid,  upon  trust  for  sale  as  therein  mentioned.  And  whereas  I 
have  by  my  said  will  given  all  my  personal  estate  and  effects  to  my  said  wife,  now  1 
do  hereby  give  the  same,  in  case  she  shall  depart  this  life  before  me,  and  also  all  other 
money,  benefit,  and  advantage,  which  would  aiise  or  accrue  to  her,  my  said  wife, 
under  or  by  virtue  of  my  said  will,  unto  [280]  the  said  Samuel  Smith  and  John 
Crawley,  their  executors,  and  administrators,  upon  trust  that  they,  and  the  survivor 
of  thena,  his  executors  and  administrators,  do  and  shall  convert  all  my  said  personal 
estate  and  effects  into  ready  money.  And  I  direct  that  the  net  money  to  arise  from 
the  sale  of  my  said  real  and  personal  estates,  shall,  subject  to  the  direction  or  qualifica- 
tion hereinafter  mentioned,  and  after  payment  thereout  of  all  my  just  debts,  and  my 
funeral  and  testamentary  expenses,  and  the  legacies,  as  well  given  by  my  said  will  as 
those  hereinafter  mentioned,  be  paid  and  divided  unto  and  equally  between  all  the 
brothers  and  sisters  of  my  said  wife,  who  shall  be  living  at  my  decease,  and  the  issue 
of  such  of  them  as  shall  be  dead  leaving  issue,  such  issue  to  take  in  equal  proportions, 
if  more  than  one,  the  parent's  share ;  and  the  interests  and  profits  of  the  share  or 
shares  of  such  issue,  if  they  shall  be  minors,  shall  be  applied,  during  their  minority, 
for  their  support  and  benefit.  Nevertheless,  I  direct  that  the  shares  of  two  of  the 
sisters  of  my  said  wife,  namely,  Ruth,  the  wife  of  Thomas  Tanner,  and  Alice,  the 
wife  of  Jackson  Smith,  shall  not  be  paid  and  payable  to  them,  but  shall  be  vested  in 
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mv  said  trustees,  upon  trust  that  ther,  and  the  survivor  of  them,  his  executors  and 
administrators,  do  and  shall,  from  time  to  time,  pay  and  apply  the  dividends  and 
interest  of  such  shares,  unto  the  said  Kuth  Tanner  and  Alice  Smith,  dui-mg  their 
respective  natural  lives ;  and  their  receipts  alone,  notwithstanding  their  coverture, 
shall  be  sufficient  discharges  to  my  said  trustees  for  the  same,  which  shall  not  be 
liable  to  the  debts,  control,  or  engagements  of  their  respective  husbands.  And  after 
the  respective  deceases  of  the  said  Ruth  Tanner  and  Alice  Smith,  then  I  direct  that 
their  respective  shares  shall  be  paid  and  payable  to  their  respective  issue,  in  equal 
proportions,  if  more  than  one:  and  if  either  of  them  shall  depart  this  life  without 
leaviiK'  issue,  then  I  direct  that  the  share  or  shares  of  her  or  them  so  dying,  shall  be 
paid  unto  and  equally  divided  between  the  surviving  brothers  and  sisters  of  my  [281] 
said  wife.  Also  I  give  to  my  niece  Sarah  Dearmer,  the  legacy  of  2001.  in  addition  to 
the  2001.  to  which  she  will  be  entitled  under  my  will,  to  be  paid  her  within  six  months 
next  after  my  said  wife's  decease.  Also  I  give  to  William  Rogers,  son  of  William 
Rogers,  of  Hitchin,  Ironmonger,  the  legacy  of  501.,  to  be  paid  him  on  his  attaining 
the  age  of  twenty-one  years,  and  the  interest  thereof  to  be  applied  for  his  benefit 
during  his  minority." 

The  bill  was  filed  by  Smith  and  Crawley,  the  devisees  in  trust  and  executors, 
ac^ainst  Sarah  Dearmer,  the  niece  and  heiress-atlaw  of  the  testator,  and  against  the 
several  persons  beneficially  interested  under  the  will  and  codicil,  in  the  testator's  real 
estates,  and  piayed  the  establishment  of  the  will  and  codicil,  and  that  the  usual 
accounts  might  be  taken  of  the  testator's  real  and  personal  estates. 

The  defendant,  Sarah  Dearmer,  the  heiress-at-law,  admitted  the  validity  of  the 
will,  but  disputed  the  codicil,  on  the  alleged  grounds  of  the  testator's  insanity  at  the 
time  of  making  it,  and  of  undue  influence  practised  on  him  ;  and,  in  support  of  such 
allegations,  stated  the  confinement  of  the  testator  at  various  periods,  in  different 
lunatic  asylums ;  and  particularly  that  he  was  in  a  lunatic  asylum  at  Bedford,  from 
the  year  1S26,  until  about  the  8th  March,  1827,  on  which  day  one  of  the  parties 
beneficially  interested  under  the  codicil,  took  him  away,  and  conveyed  him  to  Law 
Hall,  near  to  Hitchin,  where  he  remained  until  the  22nd  of  the  same  month,  when  he 
was  removed  by  such  person  to  Hitchin,  and  from  thence  to  Shefford,  where,  on  the 
28th  of  May,  he  committed  .suicide ;  and,  by  a  coroner's  inquest,  he  was  found  to  have 
destroyed  himself  when  a  lunatic. 

The  plaintiffs  examined  witnesses  to  prove  the  due  execution  of  the  will  and 
codicil,  and  the  testator's  sanity ;  and  such  witnesses  were  cross-examined  by  the 
heiress-at-law.  At  the  hearing  of  the  cause  the  Court,  at  the  instance  of  the  defen- 
dant Sarah  Dearmer,  directed  an  issue,  devisavit  vel  non,  and  decreed  the  usual 
accounts. 

[282]  The  issue  was  tried  before  the  Lord  Chief  Baron,  and  a  special  Jury,  at  the 
Spring  Assizes  at  Hertford,  1829.  The  trial  lasted  a  considerable  time,  and  the 
evidence  of  the  testator's  sanity  was  most  contradictory  ;  but  ultimately  the  Jury 
found  a  verdict  for  the  plaintifis,  thereby  establishing  the  will  and  codicil. 

The  cause  now  came  on  to  be  further  heard  on  the  postea.  The  important 
points  for  discussion  were,  whether  the  codicil  was  a  republication  of  the  will,  so  as 
to  pass  estates  purchased  by  the  testator  between  the  date  of  his  will,  and  the  date  of 
his  codicil ;  and  by  whom  the  costs  of  the  issue  should  be  paid. 

Mr.  Treslove,  and  Mr.  Simpkinson,  for  the  plaintifis.  Whatever  were  formerly 
the  rules  on  the  subject,  it  is  now  settled  that  it  is  not  necessary  that  a  codicil  should 
be  annexed  to  the  will ;  it  will  be  sufficient  if  the  codicil  refer  to  it.  Li  Acherhy  v. 
Vernon  (3  Bro.  P.  C.  Toml.  edit.  85),  it  was  held  that  a  devise  to  trustees,  wliich 
trustees  were  afterwards  changed  by  a  codicil,  was  not  revoked  by  the  codicil :  and 
that  a  codicil  attested  by  three  witnesses,  and  ratifying  a  will,  amounted  to  a  republica- 
tion of  that  will ;  and  that  both  ought  to  be  taken  together  as  one  will.  Li  Barnes 
v.  (Jr<nce  (]  Ves.  jun.  486),  which  was  a  much  stronger  case  than  the  present,  lands 
purchased  after  a  general  devise  were  held  to  pass  by  it,  the  will  being  held  to  be 
republished  by  a  codicil  relating  to  personalty  only,  'that  codicil  being  attested  by 
three  witnesses,  and  referring  to  the  will,  and  being  directed  to  be  taken  as  part  of  it. 
In  The  Countess  of  Strathmore  v.  Bowes  (7  T.  R.  482  ;  2  Bos.  &  Pull.  500),  the  testator 
devised  all  his  freehold  and  copyhold  lands,  in  trust  for  the  benefit  of  his  children  ; 
he  afterwards  purchased  other  lands,  and  ten  years  after  the  date  of  his  will  made  a 
codicil,  whereby,  after  reciting  [283]  that  he  had  devised  all  his  freehold  and  copy- 
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hold  lauds  to  the  trustees  named  in  his  will,  he  revoked  the  same,  so  far  as  related  to 
two  of  the  trustees,  and  devised  his  said  lands  to  the  other  trustees,  upon  the  same 
trusts,  and  concluded  with  declaring  the  codicil  to  be  part  of  his  will.  The  heir-at- 
law  claimed  to  be  entitled  to  the  lands  purchased  between  the  date  of  the  will  and 
the  codicil.  The  case  was  argued  in  the  Court  of  King's  Bench,  and  the  decision  was 
in  favour  of  the  heir ;  and  that  decision  was  ultimately  affirmed  in  the  House  of 
Lord-.  That  case  is,  however,  clearly  distinguishable  from  the  present ;  and  the 
judgment  proceeded  on  the  ground  of  there  being  words  of  exclusion,  the  codicil  itself 
furnishing  evidence  that  the  after-purchased  estates  were  not  intended  to  pass:  the 
testator  revoked  the  devise  of  the  estates  devised  by  his  will  to  two  of  his  trustees, 
and  then  devised  his  said  estates  to  the  other  trustees,  the  word  said  having  neces- 
sarily reference  to  the  estates  devised  by  his  will.  In  the  present  case,  it  is  clear,  on 
the  face  of  the  codicil,  that  the  testator  did  not  mean  to  die  intestate  as  to  any  part 
of  his  estate  :  for  the  codicil  is  expressly  stated  to  be  made  with  a  view  to  prevent  it. 
He  declares,  on  the  17th  March,  1827,  that  he  had  devised  not  only  his  Innds  in 
Bucklersbury,  but  all  other  his  lands,  to  his  wife.  With  respect  to  costs,  it  is  a 
settled  rule,  that  where  the  heir-at-law  sets  up  insanity  in  the  testator,  and  fails  in 
the  proof  of  it,  he  shall  not  have  his  cost-s.  Berney  v.  Eyre  (3  Atk.  387),  White  v. 
Jf'ilfoit  (13  Yes.  67).  It  is  clear,  therefore,  that  if  the  defendant,  Sarah  Dearmer,  is 
not  decreed  to  pay  an\'  costs,  she  can  have  no  costs  allowed  to  her. 

Mr.  Ching,  for  the  persons  beneficially  interested  under  the  codicil,  relied  on  the 
same  Ciises  as  were  cited  on  the  part  of  the  plaintiffs  ;  contending  also  that  the  rule  of 
law  would  prevail  against  the  intention  ;  for  which  he  cited  Bmcley  v.  Eytoii  {2  Meriv. 
128);  in  which,  as  he  urged,  considerable  vio-[284]-leuce  was  done  to  the  intention 
of  the  testator,  to  preserve  the  rule  of  law.  He  did  not  press  for  costs  as  against  the 
heir,  but  submitted  that  the  heir  was  not  entitled  to  any  costs. 

Mr.  Jervis  and  Mr.  Randell,  for  the  defendant  Sarah  Dearmer,  the  heiress-at-law. 
Admitting  the  general  rule  to  be  as  laid  down  in  Adierley  v.  Vernon,  and  Banus  v. 
Crou-e,  to  which  may  be  added  PigoK  v.  Waller  (7  Ves.  98),  and  Goodtitle  v.  Meredith 
(2  Man.  A:  Selw.  5) ;  still,  they  wall  not  govern  the  present  case,  which  must  be 
decided  on  its  own  peculiar  circumstances.  In  Hulme  v.  Ueygate  (1  Meriv.  285, 
293-4),  the  M:ister  of  the  Rolls  observes,  "  I  formerly  had  occasion  to  consider  this 
doctrine  very  much  at  large  in  the  case  of  Pigott  v.  Jl'aller,  where  I  observed  that 
the  old  ftises,  deciding  against  the  constructive  republication  of  a  will,  appear  to  me 
more  confomialde  to  the  statute  of  frauds  than  those  of  later  date  ;  but  I,  nevertheless, 
held  it  to  be  a  point  now  clearly  established  ;is  a  general  rule,  that  a  codicil,  duly 
attested,  does  amount  to  such  republication."  This  is  a  point  not  controverted  in  Lady 
Stralhmore  v.  Bowes,  and  was  fully  recognized  in  the  late  case  of  Goodtitle  v  Meredith,  by 
Lord  Eilenborough,  who  says,  that  "the  eflfect  of  all  the  decisions  is,  to  give  an 
operation  to  the  codicil  per  se,  and  independently  of  any  intention,  so  as  to  bring  down 
the  will  to  the  date  of  the  codicil,  making  the  will  speak  as  of  that  date,  unless  a 
contrary  intention  be  shewn."  The  question  is,  whether  the  will  in  this  case  is  brouo-ht 
down  to  the  date  of  the  codicil.  If  the  intention  is  to  govern,  it  is  clear,  in  this  case, 
that  the  testator  did  not  mean  after-purchased  lands  to  pass,  for  no  words  could  be 
less  calculated  for  the  purpose.  The  case  is  muc^h  stronger  than  Strathmore  v.  Bowes. 
The  testator,  by  the  codicil,  refers  to  the  specific  devise  to  his  wife,  and  again  to  the 
general  devise  to  her,  which  is  tantamount  to  a  local  description  of  the  pio  [285]- 
perty  devi.sed.  No  doubt,  the  codicil  was  made  to  prevent  an  intestacy,  but  only  a 
partial  intestacy,  by  giving  to  the  wife's  relations  the  propert}'  intended  for  her.  As 
to  costs,  the  heiress-at-law  is  unquestionably  entitled  to  her  costs.  No  discussion  took 
place  on  the  original  hearing  of  this  cause,  the  issue  being  directed  as  of  course  ;  the 
circumstances  of  the  case  justified  the  heiress  in  questioning  the  testator's  sain'tv :  and 
that  the  matter  was  doubtful,  is  evident  from  the  discrepancies  in  the  evidence  of  the 
witnesses  before  the  Examiner  in  this  Court,  and  on  the  trial  of  the  issue.  The 
opinion  attributed  to  Lord  Hardwicke  in  Berney  v.  Eyre,  was  clearly  extra-judicial, 
and  is  decidedly  at  variance  with  the  opinion  expressed  by  him  in  Webh  v.  (laierden 
(2  Atk.  424).  White  v.  Wihcm,  is  merely  a  repetition  of  what  was  said  by  Lord 
Hardwicke  in  Berney  v.  Eyre. 

Mr.  Treslove,  in  reply,  contended  that  the  codicil,  beiig  duly  executed  and 
attested,  in  fact  formed  part  of  the  will,  the  will  being  brought  down  to  the  date  of 
the  codicil,  and  being  republished  by  it. 
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Lord  Chief  Baron— [after  referring  to,  and  stating  at  some  length,  the  case  of 
Acherkv  v  Vemml  The  principle  to  be  drawn  from  this  and  other  cases  seems  to  be 
that  if' the  codicil  be  duly  executed  and  attested,  it  brings  the  will  down  to  the  date 
of  the  codicil  The  subject  is,  however,  put  on  another  principle  m  Strathmore  v. 
Bmvex,  which  is,  I  think,  in  all  material  points,  the  same  as  the  present  case.  In 
Strathmm-e  v.  Hoidcs  it  was  clearlv  shewn,  on  the  face  of  the  codicil,  that  the  testator 
did  not  intend  to  revoke  the  general  devise  contained  in  his  will,  but  only  to  change 
two  of  the  trustees  appointed  by  his  will.  In  the  present  case,  the  testator  had 
evidently  only  one  object  in  view,  which  was,  seeing  the  probability  of  his  wife's 
death  in  his  lifetime,  to  substitute  her  relations  in  her  place,  in  [286]  case  that  event 
should  happen.  That  this  was  manifestly  his  intention  is  clear,  from  the  circumstance 
that  the  codicil  would  not  have  had  any  operation  at  all,  if  his  wife  had  survived  him. 

On  the  authority  of  Strathmwe  v.  Bowes,  I  must  hold  that  the  after-purchased 
lands  do  not  pass  by  the  codicil.  I  consider  Strathmore  v.  Bowes  to  be  a  case  of  great 
authority,  for,  independently  of  the  talents  of  the  persons  by  whom  it  was  argued,  it 
was  before  all  the  Judges;  and  Lord  Eldon,  and  all  the  other  Judges,  except  Lord 
Thurlow,  concurred  in  the  propriety  af  the  decision. 

With  I'espect  to  the  costs,  I  think  the  heiress  must  have  all  her  costs  in  equity,  on 
the  common  principle  that  she  is  merely  cross-examining  the  witnesses,  which  she  is 
entitled  to  do.  ^^'ith  respect  to  the  issue,  I  cannot  make  her  pay  those  costs,  for 
though,  at  the  trial,  I  entertained  a  very  clear  opinion  that  the  codicil  was  made  in 
a  lucid  interval,  still  the  facts  of  the  case  wei-e  such  as  to  justify  the  heiress  in 
requiring  and  trying  the  issue.  There  is  not,  therefore,  the  least  colour  for  making 
her  pay  those  costs ;  but  still  I  cannot  throw  the  costs  on  the  other  side ;  and  I  shall 
not,  therefore,  give  any  costs  as  to  the  issue. 

Hicks  v.  Morant.  Exch.  Ch.  in  Eq.  May  27th,  June  12th,  1829.— The  testa- 
mentary guardians  of  an  infant  sold  part  of  his  estates  for  the  purpose  of 
redeeming  the  land-tax,  under  the  provisions  of  the  act  38  Geo.  .3,  c.  60  ;  by 
which,  in  cases  of  sales  of  the  estates  of  infants  for  the  purposes  of  that  act,  it  is 
provided,  that  the  purchase-monies  shall  be  paid  into  the  Bank  of  England,  in  the 
manner  therein  directed.  The  purchaser  of  part  of  the  property  paid  his  purchase- 
money  to  the  agent  of  the  vendors,  who  was  also  agent  to  the  purchaser,  and  the 
conveyance  was  executed.  The  agent  did  not  pay  the  money  into  the  Bank, 
but  mis-applied  it.  The  purchaser  entered  into  possession,  and  continued  in 
such  possession  for  many  years,  paying,  however,  the  land-tax.  The  heir-at-law, 
upon  his  attaining  his  age  of  twenty-one  years,  settled  accounts  with  his  guardians, 
and  afterwards  continued  to  employ  the  same  agent,  with  whom  he  some  years 
afterwards  settled  an  account;  and  for  the  balance,  including  the  purchase- 
money,  took  from  such  agent  a  security,  which,  however,  proved  valueless. 
Nearly  twenty  years  after  attaining  his  age,  the  heir  brought  an  ejectment 
against  the  purchaser;  to  restrain  which,  and  to  obtain  a  confirmation  of  the 
contract,  the  purchaser  filed  his  bill.  The  Court  dismissed  the  bill,  but  without 
costs. 

[Affirmed  in  House  of  Lords,  2  Dow.  &  CI.  414  ;  5  Bli.  N.  S.  643.] 

In  the  year  1800,  the  Eev.  Lascelles  Iremonger,  and  Charles  Shard,  as  the  guardians 
of  the  defendant  Morant,  [287]  who  was  then  an  infant,  appointed  by  the  will  and 
codicil  of  his  father,  through  their  solicitors,  Messrs.  Harbin  &  Hooper,  and  in  pursu- 
ance of  the  powers  contained  in  the  land-tax  redemption  act,  contracted  with  the 
commissioners  for  the  sale  or  redemption  of  the  land-tax,  for  the  redemption  and 
purchase  of  the  land-tax  chargeable  on  ceitain  lands  and  hereditaments,  of  which  the 
defendant  was  seised  ;  and  in  order  to  raise  the  money  necessary  for  such  purpose, 
the  guardians,  in  pursuance  of  the  powers  of  the  act,  caused  parts  of  the  said  estates 
to  be  put  up  to  sale  by  auction,  on  the  23rd  December,  1800;  and  advertisements 
were  published  of  such  sale  ;  which  was  stated,  in  such  advertisements,  to  be  under 
the  authority  of  the  commissioners  for  the  redemption  of  the  land-tax.  Particulars 
and  conditions  of  the  sale  were  prepared  by  Messrs.  Harbin  &  Hooper,  as  the  solicitors 
of  the  guardians;  and  by  such  conditions,  it  was  (inter  alia)  expressed  that  the 
purchaser  should  pay  to  Messrs.  Harbin  &  Hooper,  the  vendors'  solicitors,  a  deposit 
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of  201.  per  cent.,  and  that  the  residue  of  the  purchase-money  should  be  paid  to  the 
said  solicitors  on  a  day  therein  mentioned.  And  it  was  stated,  that  the  said  estates 
were  sold  under  the  authoiity  of  the  commissioners  for  the  redemption  of  the  land-tax. 

At  the  sale,  Robert  Hicks  became  the  purchaser  of  the  premises  comprised  in  Lot 
82,  at  13^1.,  and  he  paid  to  Messrs.  Harbin  i*i;  Hooper,  301.  as  a  deposit.  A  conveyance 
was  afterwards  prepared,  and  engrossed  by  Harbin  &  Hooper,  such  conveyance  being 
dated  the  1st  July,  1803,  and  expressed  to  be  made  between  Iremonger  and  Shard, 
of  the  first  part ;  two  of  the  commissioners  appointed  for  the  purpose  of  the  act  passed 
in  the  38th  year  of  King  George  the  Thiid,  and  acting  for  the  county  of  Southampton, 
of  the  second  part ;  the  said  Robert  Hicks,  of  the  third  part  ;  and  Barnaby  Hicks,  a 
trustee  to  bar  dower,  of  the  fourth  part :  and  such  conveyance  was  exe-[288]-cuted 
by  all  the  said  parties,  except  I'arnaby  Hicks  ;  and  therel)y  the  premises  comprised  in 
Lot  82,  were  conveyed  and  Jissigned  to  Robert  Hicks  in  fee;  and  Hicks  paid  1081., 
the  residue  of  the  purchase-money,  to  Harbin  &  Hooper,  for  the  purpose  of  being  paid 
into  the  Bank  of  England,  according  to  the  provisions  of  the  act,  together  with  the 
expenses  of  the  conveyance. 

About  the  same  time,  Robert  Hicks  entered  into  possession  of  the  property  purchased 
by  him.  And  he  contiinied  in  such  possession  until  his  death.  He  died  in  April, 
1823.  And  the  plaintitt's,  as  his  devisees  in  trust  and  executors,  after  his  decease, 
entered  into  possession  of  the  said  estate. 

The  defendant,  John  Morant,  attained  his  age  of  twenty-one  years,  in  1807,  and 
subsequently  discovering  that  the  purchase-money  for  Lot  82,  had  not,  in  compliance 
with  the  provisions  of  the  act,  been  paid  into  the  Bank  of  England,  he  brought  an 
ejectment  to  recover  possession  of  the  property. 

To  restrain  the  ejectment,  and  to  compel  the  defendant  to  confirm  the  sale,  and 
execute  a  proper  conveyance,  the  present  bill  was  filed.  And  for  this  purpose  the 
bill  alleged  that,  after  the  defendant  attained  his  age  of  twenty-one  years,  Iremonger 
and  Shard  rendered  an  account  to  him  of  their  acts  as  guardians,  trustees,  and 
executors,  and  some  accounts  were  settled  between  them  ;  and  that  the  defendant 
then  became  acquainted  with  the  said  sale,  and  the  circumstances  thereof,  and  with 
the  employment  of  Harbin  &  Hooper,  ;is  the  solicitors  of  the  guardians  ;  and  that  the 
defendant,  on  his  attaining  his  majority,  and  for  many  years  afterwards,  employed 
Harbin  &  Hooper,  as  his  solicitors ;  and  that,  shortly  after  he  attained  his  age,  he  was 
led  to  believe  that  the  purch;ise-monies,  which  had  been  paid  by  the  said  Robert 
Hicks  to  the  said  Harbin  &  Hooper,  as  the  agents  of  the  guardians,  had  not  been  paid 
by  them  into  the  Bank  of  England,  but  had  either  been  paid  or  allowed  in  account 
[289]  to  the  defendant,  or  had  been  retained  by  Harbin  &  Hooper  to  their  own  use  ; 
and  that  the  defendant  treated  the  monies  so  received  by  Harbin  &  Hooper,  and  not 
p;iid  into  the  Bank,  as  a  debt  due  to  him,  and  did  not  inform  the  said  Robert  Hicks 
thereof,  but,  on  the  contrary,  required  Haibin  (Hoopei-  being  then  a  bankrupt)  to  pay 
him  such  purchase  monies,  or  give  him  security  for  the  same;  and  that,  in  the  year 
1813,  he  obtained  from  Harbin  a  mortgage  security  for  the  repayment  of  such  monies  ; 
and,  that  by  such  security,  it  was  stated  that  the  sum  of  4661.  15s.  was  due  and  owing 
from  Harbin  to  the  defendant,  on  the  balance  of  the  account  of  Harbin,  relative  to 
the  purcha.se-monies  of  certain  hereditaments  and  premises  in  the  parish  and  manor  of 
Ringwood,  sold  to  various  persons  under  the  act  passed  for  the  redemption  of  the 
land-tax  ;  and  that  the  defendant  had  consented  to  let  the  same  remain  on  the  security 
of  the  hereditaments  therein  mentioned,  or  to  that  efi'ect ;  and  that  such  statement 
referred  to  the  land  and  hereditaments  so  sold  by  auction  ;  and  the  said  4661.  15s. 
included  the  purchase-money  of  the  said  Robert  Hicks,  or  was  the  balance  of  all  the 
puichase-monies  retained  ;  and  that  the  said  mortgage  security  had  either  been  paid 
and  satisfied,  or  the  equity  of  redemption  of  the  mortgaged  premises  had  Ijeeii  conveyed 
to  the  defendant  by  Harbin,  and  a  release  of  the  mortgage  debt  had  been  executed  by 
the  defendant  to  Harbin  ;  and  that  the  defendant  never  made  any  communication,  in 
respect  of  the  said  matters,  to  Robert  Hicks  in  his  lifetime  ;  but  that  Robert  Hicks, 
until  and  at  the  time  of  his  death,  remained  wholly  ignorant  of  any  retainer  or  mis 
application  of  the  purchase-monies,  and  relied  on  the  vendors'  agents  having  properly 
disposed  of  the  purchase-monies.  The  bill  also  charged,  that  the  guardians  were 
bound  by  the  acts  of  their  solicitors  and  agents  ;  and  that  the  defendant  had,  since  he 
attained  twenty-one,  in  many  respects  confirmed  the  acts  of  his  guardians. 

[290]  The  defendant,  by  his  answer,  denied  al!  personal  knowledge  of  the  trans- 
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action,  but  expressed  his  belief  of  the  sales,  for  the  redemption  of  the  land-tax,  having 
taken  'place,  and  of  the  conveyance  of  Lot  82  having  been  prepared  and  engrossed, 
and  executed.     But  he  believed  that  the  conveyance,  after  it  had  been  signed  and 
sealed,  remained  in  the  hands  of  Messrs.  Harbin  Sz  Hooper,  undelivered,  and  in  trust 
for  all' parties,  until  the  purchase-money  should  be  duly  paid  and  applied  according  to 
the  directions  of  the  land-tax  redemption  act;  and  that,  on  or  about  the  9th  October, 
1803,  Kobert  Hicks  paid  the  p'lrchase-money  to  the  said  Mr.  Hooper,  who  was  one  of 
his  own  attornies,  for  the  purpose  of  having  the  same,  together  with  the  said  former 
sum  of  301.,  paid  into  the  Bank  of  England  ;  and  that,  at  the  same  time,  Eobert  Hicks 
paid  to  Hooper  101.  16s.  9d.  in  respect  of  the  expenses  of  the  conveyance.     That  the 
conveyance  remained  in  the  hands  of  Harbin  &  Hooper,  until  the  dissoulution  of  their 
partnership,  in  1805.     That  Hooper  was  Hicks'  attorney  until   1811.     And  that,  in 
and  before  the  year  18'24,  the  said  conveyance  was  in  the  hands  of  Harbin  ;  but,  in 
the  month  of  August,  in  that  year,  the  plaintiffs,  without  the  knowledge,  pri\ity,  or 
consent  of  the  defendant,  or  of  the  commissionei-s  for  the  redemption  of  the  land-tax, 
obtained  the  conveyance  from  Harbin.       That  the  purchasers  of  all   the  other  lots 
which  were  sold,  paid  their  purchase-monies  to  Harbin  &  Hooper,  or  one  of  them,  and 
received  from  them  conveyances  which  were  wholly  invalid  ;  and  that  the  purchase- 
monies  of  some  of  the  lots  were  laid  out  and  invested  in  the  purchase  of  stock,  to  the 
end  that  the  same  might  be  applied  to  the  purpose  for  which  the  said  sale  was  made ; 
but  that  none  of  sneh  sales  was  regularly  or  properly  completed.     That  having  dis- 
covered the  irregularity  and  invalidity  of  the  said  sales,  he  had  proposed,  on  certain 
terms  and  conditions,  to  confirm,  and  had  confirmed,  most  of  the  said  purchases.      He 
admitted  the  settlement  of  his  guardians'  accounts  on  his  coming  of  age,  and  his  being 
informed  of  the  sales,  but  [291]  not  of  the  circumstances  relating  thereto.     He  admitted 
his  employment  of   Harbin,  but  not  of    flooper,  as   his  attorney.      The  defendant 
admitted  his  being  given  to  believe,  soon  after  he  attained  twenty-one,   that  the 
purchase  monies  paid  by  Hicks  and  the  other  purchasers  to  Harbin  &  Hooper  had  not 
been  paid  into  the  Bank  ;  but  denied  that  he  understood  or  believed  that  such  monies 
had  been  paid  to  Harbin  it  Hooper,  as  the  agents  of  the  vendors,  or  otherwise  than 
for  the  puipose  of  being  paid  into  the  Bank  of  England,  according  to  the  provisions 
of  the  act;  and  that,  being  interested  that  the  same  should  be  so  paid  in,  he  had  urged 
the  payment  thereof ;  and  that  some  of  the  purchasers,  who  had  previously  paid  their 
purchase-monies  to  Hai'bin  &  Hooper,  afterwards  caused  the  amount  thereof  to  be 
paid  into  the  Bank  of  England  ;    but  the  remaining  part  of  such   purchase-monies, 
amounting  to  46G1.  15s.  and  including  therein  the  1381.  paid  by  Hicks,  was  not  paid 
into  the  Bank  ;  and  Harbin  being  wholly  unable  to  pay  the  same,  he  proposed  to  give, 
and  the  defendant  agreed  to  take,  a  further  charge  for  the  same  on  certain  estates 
then  already  in  mortgage  to  Elizabeth  Jones,  for  securing  13001.  (afterwards  paid  oflf 
by  the  defendant),  and  in  mortgage  to  the  defendant  for  securing  1  7981.  ;  and  accord- 
ingly such   further  charge  was  executed  to  him.      That,  in  accepting  such  fui'ther 
charge,  he^did  not  intend  to  exonerate  any  of  the  parties  liable  to  pay  the  said  sum 
of  4661.  15s.     That  Eobert  Hicks,  although  he  knew  that  the  said  premises  were  sold 
for  the  purpose  of  redeeming  the  land-tax,  always  paid  the  land-tax,  during  his  life- 
time, in  respect  of  the  premises  purchased  by  him  ;  and  he  and  the  other  purchasers 
knew  that  the  puichase-monies  paid  by  them  to  Hooper  had  not  been  paid  into  the 
Bank.     That  it  was  the  duty  of  Eobert  Hicks  to  see  that  the  purchase-money,  which 
he  had  paid  into  the  hands  of  his  own  solicitor,  was  paid  and  applied  to  the' purpose 
for  which  the  said  premises  were  sold  ;  and  that  the  nonpayment  of  the  [292]  money 
into  the  Bank  was  attributable  to  his  own  laches  and  neglect.     The  defendant  alleged 
that  Hicks  was  perfectly  conusant  of  the  transactions. 

He  admitted  that,  Harbin  being  insolvent,  and  the  mortgaged  premises  being  of 
less  value  than  the  two  prior  mortgages  therein,  he  had  accepted  a  release  of  the  equity 
of  redemption,  and,  in  consideration  thereof,  had  released  Harbin  from  all  demands, 
the  defendant,  however,  off"ered  to  give  the  plaintiff  the  benefit  of  the  further  charge, 
on  payment  of  the  purchase-money  and  interest. 

Mr.  Jervis  and  Mr.  Tinney,  for  the  plaintiffs.  Supposing  the  contract  not  to  have 
been  performed  in  exact  conformity  with  the  provisions  of  the  act,  vet  it  was  a  good 
contract  on  the  part  of  the  guardians :  and  though  it  might  have  been  repudiated  by 
the  defendant,  when  he  came  of  age,  still  he  has,  by  his  subsequent  conduct  for  nearly 
twenty  years  after  that  event,  not  only  acquiesced  in,  but  adopted  and  confirmed  the 
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contract,  and  has,  by  his  conduct,  prevented  Hicks  and  the  plaintiff  from  recovering 
back  the  money  from  Harbin  &  Hooper.  Waring  v.  Ward  (7  Ves.  332)  was  cited  for 
the  plaintiffs. 

Mr.  Treslove  and  Mr.  Jacob,  for  the  defendant.  The  96th  section  of  the  act  renders 
the  contract  whoUj-  void,  in  case  all  the  directions  of  the  act  are  not  strictly  complied 
with. (6)  It  cannot  be  disputed  that  those  provisions  have  [293]  not  been  complied 
with,  and  that  the  legal  estate  has  not  passed,  there  being  no  receipt  for  the  purchase- 
money  from  the  cashier  of  the  Bank  of  England.  The  guardians  had  clearly  no 
authority  to  sell  for  the  redemption  of  the  land-tax,  and  could  not  redeem  in  any 
other  manner  than  that  prescribed  by  the  act.  Harbin  &  Hooper  were  debtors  to 
Hicks,  and  not  to  the  defendant:  and  the  security  taken  by  the  defendant  was  for 
Hicks'  benefit,  and  could  not  extend  to  discharge  Hicks,  or  amount  to  a  new  contract 
for  the  sale  of  the  estate  ;  nor  can  the  defendant,  by  his  conduct,  be  treated  as  having 
elected  to  t;ike  Harbin  for  his  debtor,  and  discharge  Hicks  or  his  estate.  The  guardians 
having  no  power  to  contract  except  according  to  the  provisions  of  the  act,  and  those 
provisions  not  having  been  complied  with,  and  the  defendant  himself  being  no  party 
to  any  contract,  theie  is  no  contract  within  the  statute  of  frauds.  Dillon  v.  Parker 
(I  Swanst.  377,  3S1),  Denufncs  v.  Nolle  (1  Merivale,  610,  624),  Hanlwickc  v.  Mynd 
(1  Anstr.  110),  David  v.  Mis  (7  Dowl.  &  R.  690;  1  Carr.  &  P.  368;  5  Barn.  &  C. 
196),  and  Adums  v.  Clifton  (1  Kussell,  297),  were  cited  on  the  part  of  the  defendant. 

Lord  Chief  Baron.  The  relief  sought  by  the  plaintiffs  in  this  suit  is  twofold : 
First,  a  conveyance  from  the  defendant  .Morant,  of  the  estate  in  question  ;  and, 
secondly,  if  the  Court  should  think  he  is  not  compellable  to  execute  such  conveyance, 
to  have  the  purch;ise-money  [294]  paid,  or  supposed  to  have  been  paid,  on  the  purchase 
of  this  estate,  to  Harbin  iC-  Hooper,  and  interest,  repaid  to  the  plaintiffs.  I  presume 
that  those  who  represent  Mr.  Hicks  admit,  that  if  interest  is  to  be  allowed  on  the  one 
side,  rent  must  l>e  accounted  for  on  the  other,  or  at  least  that  the  one  must  be  set  off 
against  the  other.  The  question  I  have  to  dispose  of  is,  whether  the  plaintiffs  are 
entitled  to  any  part  of  the  relief  sought  by  them. 

The  first  part  of  the  relief  I  should  think  I  hardly  had  a  right  to  grant,  imless  the 
plaintiffs  had  been  able  to  make  out  a  c;ise  of  fraud,  or,  if  I  may  use  the  expression, 
a  case  nearly  amounting  to  a  fraud  ;  because  it  is  admitted  in  the  argument  that  Mr. 
Morant  has  a  clear  legal  right  to  the  possession  of  this  estiite.  It  is,  however,  con- 
tended, that  there  arc  equitable  circumstances  which  ought  to  induce  the  Court  to 
interpose  against  that  clear  legal  right,  and  to  say  that,  in  equity,  he  is  bound  to 
abandon  that  legal  right,  and  to  make  a  valid  conveyance  of  this  estate  to  Mr.  Hicks, 
in  the  teeth  of  his  own  legal  right.  Now,  the  circumstances  which  are  supposed  to 
entitle  Mr  Hicks  to  that  relief,  are  great  delay  and  negligence  on  the  part  of  Mr. 
Morant.  The  impression  which  the  argument  and  the  facts  of  the  case  have  made 
upon  my  mind  is,  that  there  has  been  a  great  deal  of  very  gross  negligence  on  both 
sides;  but  if  there  be  any  sid-^  on  which  that  negligence  preponderates,  it  is  on  the 
side  of  Mr.  Hicks.  Mr.  Hicks  bought  this  land  of  the  testamentary  guardians  of 
Mr.  Morant,  and  not  of  Mr.  Morant  himself.  He  bought  it  under  the  authority  of 
the  act  of  Parliament.     He  knew,  for  whether  he  did  in  fact  know  it  or  not,  I  must 

(b)  By  the  96th  section  it  is  enacted,  that,  "if  any  person  or  persons,  after  entering 
into  any  such  contract  as  aforesaid,  for  the  redemption  or  purchase  of  any  such  land- 
tax,  shall  afterwards  refuse  or  neglect  to  complete  the  same  by  the  due  and  regular 
transfer  of  the  several  instalments  agreed  to  be  made  thereon,  then,  and  upon  every 
such  case,  and  immediately  after  default  shall  be  made  in  the  transfer  of  any  of  the 
said  instalments,  such  contract  shall  become  null  and  void,  and  the  whole  of  the  land- 
tax  so  contracted  for  (in  case  the  same  shall  have  ceased  by  virtue  of  this  act)  shall 
be  revived,  and  again  become  charge;ible  on  the  manors,  messuages,  lands,  tenements, 
and  hereditaments,  whereon  the  same  was  charged  prior  to  such  contract ;  and  such 
land-tax  (whether  the  same  shall  have  been  redeemed  or  purchased)  shall  be  again 
assessed,  raised,  levied,  and  collected  for  the  use  of  his  majesty,  his  heirs  and  successors, 
or  be  again  sold  by  the  commissioners  specially  appointed  for  the  purposes  of  this  act, 
in  the  same  manner  as  if  such  contract  had  not  been  entered  into ;  and  the  person  or 
persons  so  making  default  shall,  for  the  non-performance  of  such  contract,  be  subject 
to  a  penalty  not  exceeding  the  amount  of  the  value  of  the  stock  agreed  to  be  trans- 
ferred for  the  first  instalment." 
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take  him  to  have  known  it,  that  the  persons  of  whom  he  was  purchasing  were  exercising 
a  power;  and  that  he  could  have  no  title  to  this  estate,  unless  the  sum  of  money  for 
which  it'was  liought  was  actually  paid  into  the  Bank  of  England,  to  the  public  use. 
He  also  knew  from  the  beginning  that  this  [295]  was  not  done.  I  may  infer  this, 
1  think  irresistibly,  from  "the  circumstance  that,  during  the  whole  of  his  life,  he 
continued  to  hold  the  estate  without  any  title  whatever;  no  instrument  of  conveyance 
being  ever  delivered  to  him,  or  to  any  person,  that  I  can  find,  for  his  benefit.  It  was 
in  the  hands  of  those  persons  who,  I  think,  in  the  argument,  the  counsel  for  Mr. 
Morant  admitted  very  pioperly  were  the  agents  for  the  testamentary  guardians. 
Besides,  I  must  take  bim  to  have  known  as  a  fact  that,  if  this  purchase  had  been 
completed  in  the  way  required  by  law,  he  never  would  have  had  to  pay  any  land-tax 
for  an  estate  so  bought;  for  it  is  recited  in  the  very  deed  executed  by  himself,  that  it 
was  discharged  from  the  land-tax.  I  therefore  take  it  to  be  clear  that,  from  the  time 
he  entered  into  this  estate  in  1803  down  to  his  death,  he  knew  perfectly  well  that  he 
was  holding  this  estate  as  the  mere  tenant  at  will  of  the  persons  who  were  the  legal 
holders  of  it,  the  conveyance,  under  which  he  claimed,  never  being  executed ;  and 
therefore  that  he  was  liable  to  be  turned  out  at  any  moment.  Well,  then,  under  these 
circumstances  he  continues  to  hold  the  estate,  and  never  during  the  whole  of  that 
time  was  any  thing  said  about  the  conveyance,  till  an  application  Was  made  by  the 
solicitor  in  the  present  suit,  I  believe.  Hicks  continues  to  hold  this  estate,  and  to 
pay  the  land-tax,  without  ever  inquiiing  whether  the  proper  steps  had  been  taken  to 
give  him  a  title  to  this  estate,  and  without  ever  calling  for  that  title  from  any  one. 
Now,  I  take  it  for  granted,  I  think  I  am  bound  to  do  so,  that  Messrs.  Harbin  & 
Hooper,  the  persons  to  whom  this  money  was  paid  or  supposed  to  be  paid,  were  the 
agents  of  the  vendors.  I  think  Mr.  Hicks  is  entitled  to  all  the  benefit  arising  from 
that  fact.  Harbin  &  Hooper  were  the  agents  of  the  vendors,  who  charged  them,  as 
indebted  to  them  for  the  purchase-money,  the  sum  of  1381.,  which  could  only  have 
been  upon  the  footing  of  their  being  the  agents  of  the  [296]  vendors  upon  that  trans- 
action ;  because,  otherwise,  if  they  had  paid  any  thing,  the  vendors  would  have  been 
indebted  to  him.  That  is  not  the  way  in  which  it  is  stated,  but  the  vendors  charge 
them  with  1381. ;  and,  therefore,  upon  the  evidence  in  the  case,  I  think  Mr.  Hicks  is 
clearly  entitled  to  the  benefit  of  that  fact,  whatever  that  benefit  may  be.  Now,  taking 
as  a  clear  fact,  that  he  is  entitled  to  consider  these  persons  as  the  agents  of  the 
vendors,  who  were  the  vendors  ?  The  vendor  was  not  Mr.  Morant,  but  they  were 
oersons  under  the  act  of  Parliament  exercising  the  power  of  testamentary  guardians  ; 
and  if  the  transaction  had  remained  unfinished  and  unsettled,  as  in  fact  it  did,  at  the 
time  Mr.  Morant  came  of  age,  1  do  not  know  that  there  is  any  power  in  the  country 
that  could  have  compelled  him  to  complete  it.  He  might  have  said,  "  I  will  not  sell 
it,"  or  "  I  will  keep  it  for  myself ;  "  and  therefore  it  seems  to  me  to  be  a  clear  proposi- 
tion that  the  resource  or  remedy  which  Mr.  Hicks  would  have  had,  would  have  been 
against  Haibin  &  Hooper,  as  the  possessors  of  this  money,  or  against  those  persons  as 
whose  agents  they  had  at  that  time  received  it,  that  is,  against  Mr.  Iremonger  and 
Mr.  Shard.  His  remedy,  therefore,  was  against  them,  and  that  remedy  he  never 
thought  fit  to  seek ;  so  that  he  remains  all  this  time  in  possession,  without  title,  acting 
in  such  a  way  as  to  shew  that  he  knew  his  title  was  not  complete  :  he  made  no 
demand,  it  appears,  of  any  kind  whatever,  and  in  that  situation  he  left  Mr.  Morant.  I 
do  not  say  Mr.  Morant  was  not  guilty  of  laches,  I  think  he  was  ;  but  the  question  is, 
whether  it  was  .so  gross  on  one  side  as  to  counter-balance  it  on  the  other,  and  to 
entitle  this  Court  to  take  from  Mr.  Morant  the  estate  for  which,  in  point  of  fact,  he 
has  never  received  the  money?  Now,  it  appears  that  Mr.  Morant  certainly  had 
sufficient  notice,  very  soon  after  he  came  of  age,  of  sales,  and  that  this  sale  had  not 
been  carried  into  execution  ;  and  that  he  never  took  those  steps  [297]  which  I  think 
he  ought  to  have  taken  :  but,  I  think,  on  the  other  hand,  Mr.  Hicks  oa^ht,  upon  Mr. 
Morant's  coming  of  age,  to  have  gone  to  him  and  said:  "Sir,  there ''is  this  estate 
which  has  not  been  properly  conveyed  to  me,  now  I  insist  upon  your  conveying  it  to 
me,  I  will  take  care  the  money  shall  be  paid  to  you,  but  the  estate  must 'be  mine." 
Instead  of  that,  he  remains  quiescent  for  many  years  afterwards,  as  did  also  Mr. 
Morant ;  the  latter,  however,  took  a  step  which  has  raised  the  great  doubt  in  my 
mind  upon  this  subject;  that  is,  he  treated  Harbin  as  his  debtor  for  this  sum  of 
money,  and  took  a  security  from  him;  and  though  it  was  a  fruitless  one,  in  conse- 
quence of  the  small  value  of  the  estate  he  took  as  a  security,  still  he  treated  it  as  his 
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demand.  Undoubtedly  he  treated  it  as  his  demand,  but  I  do  not  think  that  thi.s  was 
doing  anv  injury  to  Mr.  Hiek.s.  It  was  in  fact  an  advantage  to  him,  as  he  was 
remaining  in  possession  of  the  estate.  If  the  effect  of  that  had  been  as  is  contended, 
and  that  he  had  released  any  person  as  against  Mr.  Hicks  by  that  act,  then  I  should 
have  thought  that  a  case  approaching  to  fraud  would  have  arisen,  and,  perhaps,  there 
might  have  been  a  strong  ground  either  for  the  one  relief  or  the  other;  but,  in  the 
view  that  I  take  of  it,  there  was  nothing  which  Mr.  Morant  could  have  done,  except 
by  actualh'  receiving  tlie  money  and  making  himself  by  that  receipt  answerable, 
which  could  have  discharged  Hicks,  however  it  might  have  released  Harbin,  or  the 
executors  of  his  father,  the  testamentary  guaidians,  against  whom  I  think  the  legal 
demand  of  Mr.  Hicks  was,  because  it  was  in  a  transaction  with  them,  he  had  bought 
of  them,  he  had  paid  the  money  to  their  agents,  and,  paying  the  money  to  their 
agents,  they  would  have  been  answerable  to  him ;  and  it  is  against  them,  or  their 
representatives,  as  it  seems  to  me,  if  there  is  any  equity  in  this  case,  that  the  equity 
ought  to  be  enforced.  That  is  the  [298]  impression  I  have  upon  this  case,  and  I  do 
not  think  the  claim  of  Mr.  Morant,  treating  it  as  his  money,  binds  Mr.  Hicks,  either 
not  to  claim  that  money  of  Harbin  &  Hooper,  or  not  to  claim  it  of  Iremonger  and 
Shard,  if  they  were  at  this  moment  forthcoming. 

Upon  these  grounds,  I  think  I  am  not  entitled  to  make  this  decree,  either  in  the 
one  aspect  or  the  otlier  ;  because  I  tliink  that  Mr.  Hicks'  laches  was  extreme  in  per- 
mitting matters  to  remain  in  their  present  situation.  Though  he  had  the  possession 
of  the  estate,  he  knew  very  well  under  what  circumstances.  And  as  Mr.  Morant  is 
not  barred  by  time,  I  am  unacquainted,  according  to  my  present  opinion,  with  any 
equity  that  can  prevent  him  from  taking  it.  The  transaction  between  Mr.  Morant 
and  Harbin  principally  raises  the  doubt  in  my  mind ;  and  if  I  should  alter  my  opinion 
and  receive  a  ditferent  impression,  I  will  mention  it  again.  In  the  meantime,  I  think 
this  bill  ought  to  be  dismissed,  but,  in  consequence  of  these  transactions,  without 
costs. 

Bill  dismissed  without  costs. 

Jones  v.  Green.  Exch.  Ch.  in  Eq.  June  5th,  1829. — By  an  indenture,  a  farm  and 
lands  were  demised  to  a  tenant  at  a  yearly  rent,  and  also  under  and  subject  to 
certain  yearly  payments,  in  case  the  tenant  should  not  crop,  inaiuue,  and  manage 
the  farm  in  m.unier  therein  speciKed  and  covenanted  ;  and  also  in  case  the 
tenant,  in  the  la.st  three  years  of  the  term,  should  sow  more  than  seventy  acres 
of  clover  in  one  year,  the  additional  rent  of  101.  an  acre  for  every  acre  above 
seventy  acres,  for  the  residue  of  the  terra  : — Held,  that  the  additional  rents  were 
in  the  nature  of  liiiuidated  damages,  and  not  of  penalties ;  and,  therefore,  on  a 
bill  filed  by  the  landlord  for  a  discovery  of  breaches  of  the  covenants  in  aid  of  an 
action  at  law,  a  plea  that  the  discovery  might  subject  the  tenant  to  penalties, 
was  over-ruled. 

By  an  indenture  of  lease,  dated  16th  August,  1813,  Richard  Day  demised  and 
leased  a  farm  and  lands  at  Bexley,  in  the  county  of  Kent,  to  one  John  Solomon,  his 
executors,  administrators,  and  assigns,  for  a  term  of  fourteen  years,  from  the  29th 
September,  1 814,  at  the  yearly  [299]  rent  of  2001.,  and  such  other  additional  rents 
as  thereinafter  mentioned ;  and,  by  such  lease,  John  Solomon,  for  himself,  his  heirs, 
executors,  admini.strators  and  assigns,  covenanted  and  agreed,  that  he,  his  executors, 
administrators  and  assigns,  should  and  would  repair  and  keep  in  repair  the  said  farm, 
buildings,  and  premises,  in  the  manner  therein  mentioned  ;  and  should  and  would, 
during  the  term  thereby  demised,  use  and  manage  the  meadow  and  pasture  laud,  and 
plough  and  sow,  till,  crop,  use,  and  man.ige  in  a  careful  and  husband-like  manner,  the 
arable  lands  thereby  demised,  and  crop,  manure,  and  manage  the  said  farm  and  lands 
in  the  manner  therein  particularly  mentioned  and  specified ;  and  also,  that  he  the  said 
John  Solomon,  his  executors,  administrators  or  assigns,  should  not  nor  would  at  any 
time  during  the  last  three  years  of  the  said  term,  sow  more  than  seventy  acres  of 
clover  in  one  year,  or,  if  he  did  so,  should  pay  an  additional  rent  of  101.  for  every  acre 
above  seventy  acres,  for  the  residue  of  the  said  term,  in  the  same  manner  and  at  the 
same  times  as  the  said  annual  rent  of  2001.  was  to  be  paid  and  payable. 

Shortly  after  the  execution  of  this  lease,  the  fee-simple  and  reversion,  expectant 
on  the  determination  of  the  lease,  became  vested  in  the  plaintifl^. 

Ex.  Div.  IV.— .38* 
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In  the  year  1822,  the  lease  of  the  said  premises  became  assigned  to  and  vested  in 
the  defenciant,  who,  in  that  3'ear,  entei-ed  into  the  possession  and  occupation  of  the 
farm,  lands,  and  premises,  as  the  tenant  thereof  undei-  the  said  lease,  and  he  continued 
to  hold  the' same  as  the  lessee  or  assignee  of  the  lease,  or  as  tenant  thereof,  under  and 
subject  to  the  covenants  contained  in  the  said  lease,  until  September,  1 828,  when  the 
term  of  fourteen  years  expired  ;  and  the  defendant  paid  the  rent  for  the  premises  to 
the  plaintiff  sometime  before  and  until  the  expiration  of  the  lease,  when  the  defendant 
retired  from  and  quitted  the  possession  of  the  farm  and  lands. 

[300]  In  February,  1829,  the  plaintiff  filed  his  bill,  alleging  that,  during  the  latter 
part  of  the  time  the  defendant  held  and  occupied  the  farm  and  lands,  and  within  the 
last  two  or  three  years  of  the  said  term,  the  defendant  was  guilty  of  and  committed 
the  various  breaches  of  the  covenants  contained  in  the  said  lease,  mentioned  and 
specified  in  the  bill  ;  and  that  he  had  mismanaged  and  miscultivated  the  farm  and 
lands  in  the  several  paiticulars  and  respects  stated  in  the  bill.  The  bill  further 
alleged,  that  the  plaintiff  had  sustained  great  loss  and  injury  by  the  mismanagement 
of  the  farm,  and  by  the  breaches  of  the  covenants  ;  and  that  the  defendant  had  left 
the  farm  and  buildings  in  an  impoverished  and  dilapidated  state  ;  and  that  the  plaintiff 
had  brought  an  action  against  the  defendant  to  recover  compensation  for  the  damage 
done  to  the  farm,  but  in  which  he  was  unable  to  proceed  with  effect  without  a  dis- 
covery.    The  bill  prayed  a  discovery. 

The  defendant,  as  to  so  much  of  the  bill  as  called  upon  him  to  discover  whether 
he  had  not  committed  some,  and  what  breaches  of  the  covenants  or  agreements 
contained  in  the  lease  (so  far  as  such  covenants  and  agreements  related  to  the  selling, 
disposing,  or  carrying  from  oft"  the  demised  land  and  premises  any  of  the  hay,  clover, 
straw,  or  turnips,  or  any  of  the  ha'me  there  arising,  or  to  the  sowing,  at  any  time  or 
times  during  the  last  three  years  of  the  demise  made  by  the  .said  lease,  more  than 
seventy  acres  of  corn  in  any  one  year)  ;  and  whether  the  defendant  did  not  take  and 
carry  from  the  farm  and  lands,  and  sell  and  dispose  of  a  great,  or  some  and  what 
quantity  of  the  hay,  straw  and  halme  which  grew  or  was  produced  on  the  farm, 
without  bringing  back  a  sufficient  and  proper  quantity  of  dung  or  other  manure  for 
the  improvement  of  the  land  ;  and  whether  the  defendant  did  not,  in  the  three  last 
years  of  his  holding,  oi-  in  one,  and  which  of  those  years,  plough  \ip  and  sow  with 
corn,  some  and  what  greater  number  of  acres  of  arable  land  than  he  was  entitled  to 
do,  under  the  [301]  covenants  and  agreements  in  the  said  lease ;  the  defendant 
pleaded  the  lease  of  the  16th  August,  1813,  by  which  the  several  lands  in  the  plea 
described  were  demised  unto  the  said  John  Solomon,  his  executors,  administrators 
and  assigns,  from  the  29th  of  September,  1814,  for  the  term  of  fourteen  years,  yielding 
and  paying  therefore,  yearly  and  every  year,  during  the  said  term,  unto  the  said 
Eichard  Day,  his  heirs  and  assigns,  the  yearly  rent  or  sum  of  2001.,  by  equal  half- 
yearly  payments,  free  and  clear  of  the  land-tax,  and  all  other  rates,  taxes,  deductions, 
impositions  or  abatements  whatsoever,  parliamentary  or  parochial,  (except  the  property 
tax) ;  and  further  yielding  and  paying  unto  the  said  Richard  Day,  his  heirs  and 
assigns,  the  further  yearly  rent  or  sum  of  201.  for  each  and  every  acre  of  the  meadow 
or  pasture  land  thereby  demised,  which  should  at  any  time  or  times  during  that 
demise  be  ploughed,  digged,  broken  up,  or  converted  into  tillage,  contrary  to  the 
covenant  thereinafter  mentioned,  and  so  in  proportion  for  a  greater  or  less  quantity 
than  an  acre,  (except  as  therein  is  mentioned  and  allowed) ;  and  by  which  indenture 
the  said  John  Solomon,  for  himself,  his  executors,  and  administrators,  did  covenant 
with  the  said  Richard  Day,  his  heirs  and  assigns,  amongst  other  things,  in  manner 
following  that  is  to  say,  that  he  the  said  John  Solomon,  his  executors  or  adminis- 
trators, should  and  would,  yearly  and  every  year,  during  the  term  thereby  granted, 
inbarn  or  stack  on  the  said  demised  premises  all  the  corn,  grain,  hay,  clover,  or  other 
stover,  which  should  arise  on  the  said  demised  premises,  or  any  part  thereof,  and 
should  not  nor  would  sell,  dispose,  or  carry  from  off  the  said  demised  lands  and 
premises  any  of  the  hay,  clover,  straw,  or  turnips,  or  any  of  the  halme  there  arising, 
but  should  and  would  spend  and  consume,  with  his  and  their  cattle  or  otherwise,  upon 
some  part  of  the  premises  thereby  demised,  and  not  elsewhere,  all  such  hay,  clover, 
straw  and  tuniips,  unless  the  said  John  Solomon,  his  executors  and  administrators, 
should,  tor  [302]  every  load  of  hay,  clover  or  stover,  straw  oi'  turnips,  so  sold  or 
disposed,  or  carried  from  off  the  said  demised  premises,  bring,  lay,  spread  and  bestow, 
in  a  husband-like  manner,  on  some   part  or   parts  of   the  said   demised    lands  and 
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premises,  where  most  wanting,  one  full  waggon  or  cart  load  of  good  dung  or  lime,  for 
bettering  and  improving  the  said  lands,  under  the  penalty  of  51.  for  every  waggon  or 
cart  load  of  hay,  clo^•er  or  stover,  straw  or  turnips,  so  taken  or  sold  from  oft"  the  said 
premises;  and  also,  that  the  said  John  Solomon,  his  executors  or  administrators, 
should  not  nor  would,  at  any  time  or  times  during  the  last  thiee  years  of  that  demise, 
sow  more  than  seventy  acres  of  corn  in  any  one  year,  upon  penalty  of  forfeiting  and 
paying  to  said  Richard  Day,  his  heirs  and  assigns,  the  sum  of  101.  for  every  acre  over 
and  above  the  said  seventy  acres  so  sown,  and  so  in  proportion  for  every  greater  or 
lesser  quantity  than  an  acre ;  such  additional  rent  to  be  paid  and  payable  for  the 
residue  of  the  said  term  of  fourteen  years,  at  the  times  and  in  the  manner  therein 
before  mentioned  for  the  payment  of  the  said  reserved  rent  of  2001. 

The  plea  was  supported  by  an  answer. 

Mr.  Treslove  and  Mr.  Robert  Houpell,  in  support  of  the  bill.  Though  the  remedy 
is  at  law  upon  the  covenant,  yet  it  is  in  the  nature  of  liquidated  damages,  and  not  of 
a  penalty,  and  therefore,  for  the  purpose  of  ascertaining  the  damages,  the  plaintiff  is 
entitled  to  a  discovery  in  a  Court  of  lilquity.  Rolfe  v.  Peterson  (2  Bro.  P.  C  Toml. 
edit.  436),  Aylet  v.  Doild  (2  Atk.  238),  Benson  v.  Gibson  (3  Atk.  395),  li'ooihmrd  v. 
Gyles  (2  Vern.  119),  Blake  v.  Jiasf  India  Company  (2  Ch.  C.  199).  It  has  been  decided 
that  where  a  person,  as  in  the  present  case,  by  his  own  agreement,  subjects  himself  to 
a  payment  in  the  nature  of  a  penalty,  if  he  does  a  particular  act,  a  demurrer  to  a 
discovery  of  [303]  that  act  will  not  hold.  Richards  v.  Cole,  in  Chancery,  1779  (Lord 
Red.  on'Pl.  3rd  edit.  1 59). 

Mr.  Tinney,  for  the  plea.  This  being  the  case  of  a  lease  under  seal,  and  not  a 
mere  agreement,  the  action  at  law  must  necessarily  be  for  a  breach  of  covenant,  and 
must  seek  to  recover  the  exact  penal  rent  reserved  and  made  payable  by  the  lease  and 
covenant ;  and  therefore,  at  law,  the  plaintiff  will  recover  a  penalty,  and  not  damages, 
as  on  an  implied  assumpsit.  The  distinction  between  instruments  under  seal  and  those 
which  are  not,  is  now  well  established  :  if  not  under  seal,  the  action  is  on  a  mere 
implied  assumpsit,  and  the  damages  appearing  to  be  sustained,  are  recovered  ;  but  not 
so  where  the  instrument  is  under  seal.  This  was  foi-merly  so  at  law,  with  respect  to 
actions  on  bonds,  where  the  Courts  only  looked  to  what  was  under  hand  and  seal,  and 
Equity  for  a  length  of  time  interfered.  In  this  case,  it  is  clear  a  Court  of  law  could 
not  give  any  thing  beyond  the  51.  penalty.  The  form  of  remedy  which  the  plaintiff 
has  taken,  is  one  under  which  he  can  only  recover  the  penalty,  and  not  damages.  In 
Richards  v.  Cole,  the  tenant  had  expressly  covenanted  not  to  do  particular  acts,  with  a 
proviso  that,  if  he  should  do  those  acts,  then  he  should  pay  a  given  sum.  In  the 
present  case,  the  proviso  in  the  lease,  that,  if  above  seventy  acres  be  ploughed,  101. 
per  acre  shall  be  paid  for  the  residue  of  the  term,  is  absolute,  whether  the  land  be  a^'ain 
converted  into  meadow  or  not.  The  land  being  therefore  turned  into  corn  land  for 
one  year,  subjects  the  party  to  a  penalty  of  101  an  acre  for  the  residue  of  the  term, 
which  must  be  clearly  considered  as  a  penalty,  and  not  in  the  nature  of  damages. 

Lord  Chief  Baron.  This  is  a  case  of  considerable  consequence ;  but  I  do  not 
feel  sutiicient  doubt  upon  it  [304]  to  take  any  time  to  consider  of  it.  I  have  an 
extremely  clear  opinion  that  this  plea  must  be  overruled.  Much  controveisy  has  arisen 
in  this  case  in  consequence  of  the  word  "penalty"  being  used  in  some  parts  of  the 
lease,  whilst  in  other  parts  the  words  "  compensation  "  and  "  additional  rent "  are  used. 
I  do  not  think  it  is  a  fair  way  of  treating  this  case,  to  consider  it  as  depending  upon 
the  use  of  these  words  ;  but  that  it  ought  to  be  considered  upon  the  nature  and 
substance  of  the  stiiulations  with  respect  to  each  other.  Since  the  case  of  Rolfe  and 
Peterson,  in  the  House  of  Lords,  in  all  cases  between  the  landlord  and  tenant,  whether 
the  term  used  has  been  "penalty  "  or  "liquidated  damages,"  or  "additional  rent,"  or 
any  other  similar  expression,  it  has  always  been  considered,  on  the  authority  of  that 
case,  as  the  rule  of  the  Court,  that  it  should  not  be  considered  as  a  penalty,  in  order 
to  protect  the  defendant  from  answering,  but  as  stipulated  damages,  or  additional 
rent,  and  as  entitling  the  plaintiff  to  a  discovery  of  the  transaction.  I  am  the  more 
confirmed  in  this,  when  I  lecoUect  the  case  of  Pulteney  and  Sheltmi  (5  Yes.  147,  260) ; 
since  which  it  has  been  the  constant  habit  of  Courts  of  equity  to  interpose  on  behalf 
of  a  party  who  has  been  guilty  of  a  breach  of  covenant,  by  injunction,  which  they 
could  not  do,  if  in  truth  he  could  in  any  case  protect  himself  from  that  discovery  which 
the  Court  of  equity  usually  gives  ;  and,  therefore,  I  do  not  caie  whether  the  expres- 
sion "penalty"  or  "stipulated  damages"  is  used;  it  is  the  substance  of  the  thing 
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for  which  the  payment  is  intended  to  be  made,  and  it  is  a  compensation  stipulated  to 

be  paid  for  the  mismanagement  of  the  farm.  It  has  been  said,  and  very  ingeniously, 
in  order  to  distinguish  this  from  a  case  referred  to  in  a  book  of  very  great  authority, 
that,  in  that  case,  the  tenant  had  actually  himself  covenanted  not  to  do  the  thing 
for  which  the  additional  payment  was  to  be  made,  [305]  which  the  defendant  has 
not  done  here.  Now,  I  will  not  undertake  to  decide  whether,  by  taking  posses- 
sion and  holding  under  that  instrument,  the  defendant  is  not  precluded  from 
saying  he  did  not  covenant  to  do  those  things.  I  think  he  has  covenanted  ;  and  I 
think  the  case  comes  directly  within  the  principle  of  that  mentioned  by  Lord  Redes- 
dale,  in  that  respect ;  but  if  he  has  not  covenanted,  the  action  cannot  be  maintained  : 
whilst,  if  I  were  to  allow  this  plea,  it  would  prevent  the  Court  of  law  from  giving  the 
plaintiff  that  remedy  which  he  is  entitled  to,  if  there  is  such  a  covenant.  If  the 
defendant  chooses  to  come  here,  and  say  there  are  penalties,  and  I  am  desirous  to 
know  the  quantum  damnificatus,  then  it  is  competent  for  this  Court,  or  any  Court,  to 
take  the  same  course  under  these  circumstances,  which  the  House  of  Lords  did  in  the 
case  of  Bolfe  and  Peter-ion,  to  ascertain  whether  these  are  not  stipulated  damages,  or 
whether  they  are  penalties,  in  which  a  Court  of  Equity,  as  a  Court  of  Equity,  will 
interpose  and  direct  an  issue  to  ascertain  the  quantum  damnificatus.  I  think,  that 
to  pursue  any  other  course  would  be  an  extremely  inconvenient  one  to  persons 
standing  in  the  relative  situation  of  landlord  and  tenant,  as  it  would  have  the  effect 
of  protecting  the  tenant  from  pa\  ing  that  additional  rent  which  he  has  contracted 
to  pay.  I  think  I  should  do  very  great  mi.schief  and  injustice  to  the  landloi'd,  if  I 
protected  the  defendant  from  this  discovery ;  and,  therefore,  I  think  the  plea  should 
be  over-ruled. 

Plea  over-ruled. 

Gaskell  v.  Gaskell.  Exch.  Ch.  in  Eq.  June  11th,  1829. — This  Court  does  not 
direct  a  case  for  the  opinion  of  a  Court  of  law,  as  the  Court  of  Chancery  does, 
but  only  directs  the  matter  to  be  heard  before  the  full  Court. 

[See  2  Y.  &  J.  502 ;  148  E.  E.  1017  (with  note).] 

The  Master  having  made  his  report  in  this  case,  exceptions  were  taken  to  it  on  the 
part  of  the  defendant  [306]  Betty  Gaskell,  and  those  exceptions  now  coming  on  to  be 
argued — 

Mr.  Spence  and  Mr.  Lowndes,  for  the  defendant  Betty  Gaskell,  requested  to  have 
the  question  of  appropriation  put  into  a  train  for  trial  in  a  Court  of  law  ;  and  suggested 
that  a  case  should  be  sent  to  the  Court  of  Common  Pleas. 

The  Lord  Chief  Baron  said — That  course  never  had  been,  and  he  did  not  think 
it  could  be  taken  in  this  Court.  The  only  thing  he  could  do,  would  be  to  direct  the 
exceptions  to  be  set  down  for  hearing  before  the  whole  Court. 

It  was  subsequently  stated,  that  the  plaintiff"  had  instituted  a  suit  in  respect  to 
the  same  matters  in  the  Court  of  Chancery  ;  upon  which  the  Lord  Chief  Baron 
observed  that,  under  the  circumstances,  he  would  over-rule  the  exceptions.  He, 
at  the  same  time,  did  not  think  the  parties  at  all  to  blame  in  going  to  the  Court  of 
Chancery,  as  that  Court  could  put  the  matter  into  a  course  for  trial  at  law,  which  this 
Court  could  not. 

End  of  Easter  Term  and  Sittings  after. 


[307]    Reports  of  Cases  Argued  and  Determined  in  the  Court  of  ExcuEyuEK, 
IN  Trinity  Term,  10  Geo.  IV.,  and  the  Sittings  After. 

Memoranda. 

In  the  vacation  after  Easter  Term,  Sir  Nicholas  Convngham  Tindal,  Knt ,  his 
Majesty  s  Sohcitor-General,  was  appointed  Chief  Justice  of  the  Court  of  Common 
Pleas,  in  the  room  of  the  Right  Honourable  Sir  William  Draper  Best :  who  was 
created  a  Peer  of  the  United  Kingdom,  by  the  title  of  Baron  \yynford,  of  Wynford 
Eagle,  in  the  county  of  Dorset. 
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Sir  James  Scarlett,  Knt.,  was  re-appointed  his  Majesty's  Attorney-General,  upon 
the  resignation  of  Sir  Charles  Wetherell,  Knt.  ;  and  Edward  Burtenshaw  Siigden, 
Esq.,  was  appointed  his  Majesty's  Solicitor-General,  upon  the  promotion  of  Sir  N.  C. 
Tindal,  Knt.,  and  was  knighted. 

In  the  course  of  this  Term,  William  Henry  Tinney,  Thomas  Pemherton,  James 
Lewis  Knight,  Esqrs.,  and  the  Honourable  Charles  Eweii  Law,  were  respectively 
created  his  Majest}''s  counsel  learned  in  the  law,  and  took  their  seats  within  the  liar 
accordingly. 

[308]     Exchequer  of  Pleas. 

WiNTEK  i:  Chaktek.  1829. — Where,  upon  the  diversion  of  a  turnpike  road  after 
the  new  road  had  been  completed,  but  before  the  old  road  was  stopped  up,  the 
trustees,  by  the  permission  of  B.,  broke  down  his  fence  to  make  a  passage  from 
the  new  road  to  the  close  of  A.,  but  did  not  put  up  a  gate  or  fence  to  protect  the 
latter  close : — Held,  that  the  trustees  were  wrong-doers,  and  that  B.  was  respon- 
sible for  their  acts. 

This  was  an  action  on  the  csise,  brought  by  the  plaintiff  against  the  defendant,  for 
prostrating  and  removing,  and  suffering  and  permitting  to  be  prostrated  and  leniovod, 
parts  of  a  certain  hedge  and  fence  lying  between  certain  closes  of  the  plaintitTand  the 
defendant  ;  it  was  admitted  that  the  hedge  and  fence  belonged  to  the  said  defendant, 
and  that  he  had  alwavs  kept  up  and  maintained  the  same.  The  declaration  also  con- 
tained counts  for  permitting  the  said  fence,  after  the  same  had  been  prostrated  and 
removed,  against  the  will  and  consent  of  the  said  plaintiff,  to  be  a!id  continue  pros- 
trated and  removed  ;  by  means  whereof  the  plaintiff's  cattle  strayed  through  the  said 
defects,  and  thence  and  over  the  said  defendant's  close,  unto  and  into  a  certain  public 
^  highwaj',  and  also  other  catt'e,  lawfully  being  and  passing  idong  the  said  highway, 
strayed  over  the  said  defendant's  close,  and  unto  and  into  ihe  said  plaintiff's  close. 

The  action  wiis  tiied  at  the  last  Summer  Assizes,  at  Wells,  before  Littledale,  J., 
when  a  verdict  was  found  for  the  plaintiH',  with  Is.  damages,  subject  to  the  opinion  of 
the  Court  upon  the  following  case  : — 

"The  plaintiff  wiis  owner  and  occupier  of  a  close,  called  Rook's  Castle,  and  the 
defendant  owner  and  occupier  of  a  close,  called  Higher  Field,  otherwise  Linhay  Field, 
both  in  the  county  of  Somerset.  These  closes  were  separated  from  each  other  by  a 
fence  or  hedge,  which  the  defendant  was  bound  to  repair,  and  both  abutted,  to  the 
south,  upon  a  certain  public  turnpike  road,  formerly  the  Taunton  turnpike  road, 
leading  from  Taunton  to  Hartrow  Gate  :  the  access  to  the  said  close  of  the  said 
plaintiff  was  by  a  gate  opening  into  the  said  road.  By  a  ceitain  order  of  the  commis- 
sioners of  the  Taunton  Turn-[309]-pike  Koads,  bearing  date  6th  June,  1826,  it  was 
ordered  that  a  new  line  of  turnpike  road  should  be  made,  leading  fiom  the  south- 
eastern corner  of  a  certain  close,  called  Lynch-five- Acres,  near  the  Lethbridge  Ai'ms 
Inn,  to  a  certain  beech  tree  in  the  said  road  from  Taunton  to  Hartrow  (iate  aforesaid, 
in  a  direction  to  the  north  of  the  said  closes  of  the  plaintiff  and  defendant ;  which  new 
road  was  to  pass  immediately  contiguous  to  the  north-east  angle  of  the  said  plaintiff's 
close.  By  the  same  order,  the  old  line  of  turnpike  road  was  ordered  to  be  stopped 
up,  and  the  land  and  soil  thereof  to  be  vested  in  Sir  T.  B.  Lethbridge,  Bart.  ;  but  the 
former  part  of  the  said  order  only  was  confirmed  upon  appeal  to  the  Quarter  Sessions, 
and  the  old  turnpike  road,  at  the  time  in  question,  remained  open  to  the  public,  no 
subsequent  order  having  been  made  for  the  purpose  of  stopping  it  up.  The  new  line 
of  road  was  forthwith  executed  ;  and,  by  an  order  in  writing,  of  the  commissioners  of 
the  said  road,  bearing  date  the  4th  December,  1827,  it  appeared  that  the  report  of  a 
committee  appointed  by  the  said  commissioners,  stating  that  the  said  new  road  was 
completed  in  a  substantial,  sufficient,  and  workmanlike  manner,  was  received  and 
approved.  By  a  subsequent  order  of  the  said  commissioners,  bearing  date  the  said 
4th  December,  1827,  it  was  ordered  that  a  passage  or  way  should  be  opened  from  the 
said  new  road  to  the  said  plaintiff's  said  close,  called  Rook's  Castle,  through  the  hedge 
and  ditch  of  the  said  close  of  the  said  defendant,  he,  the  said  defendant,  having  con- 
sented to  the  same  in  a  paper  writing  produced  at  the  meeting  of  the  said  commis- 
sioners, at  which  the  said  last-mentioned  order  was  made.  The  said  consent  in  writing 
of  the  said  defendant  was  unstamped,  and  in  the  terms  following  :  "  I  hereby  consent 
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that  the  commissioners  of  the  Taunton  Turnpike  Road,  or  any  other  person  or  persons, 
m<av  enter  a  close  of  land  belonging  to  me  in  the  parish  of  Bishop's  Lydland,  in  the 
county  of  Somerset,  called  the  Higher  Field,  otherwise  the  Lin-[310]-hay  Field,  and 
there  to  tak-^  down  a  sufficiemt  part  of  the  fence  or  hedge,  at  the  north-west  corner  of 
the  said  iield  or  ground,  adjoining  and  abutting  as  well  to  a  close  of  land  called 
Rook's  Castle,  in  the  occupation  of  Mr.  John  Winter,  as  also  to  the  new  line  of  the 
Taunton  Turnpike  Road,  running  in  a  northerly  line  from  a  field  called  Lynch-five- 
Acres,  towards  and  unto  a  beech  tree,  in  the  parish  of  Coombe  Florey."  This  paper 
was  dated  the  4th  of  December,  1827.     And  was  signed  by  the  defendant. 

"  Before  this  time,  application  had  been  made  to  the  defendant,  for  his  consent  to 
make  the  opening  through  his  hedge  into  the  plaintiff's  close,  that  the  commissioners 
might  be  enabled  to  stop  up  the  old  turnpike  road  leading  from  Taunton  to  Hartrow 
Gate  as  above-mentioned.  On  the  10th  of  the  said  month  of  December,  the  hedge 
and  fence  of  the  said  defendant  were  removed,  and  a  part  of  the  ditch  filled  up,  by  the 
surveyor  of  the  Taunton  Turnpike  Road,  and  by  the  directions  of  the  commissioners 
of  the  said  road,  leaving  an  open  space  sufficient  for  a  gate  and  post,  and  opening  a 
direct  communication  with  the  said  new  road,  across  and  over  the  site  of  the  .said 
hedge  so  removed.  The  said  surveyor  told  the  said  plaintifl',  that  what  he  had  done, 
was  by  the  direction  of  the  trustees  of  the  road,  and  shewed  a  copy  of  the  above  last- 
recited  order ;  the  said  surveyor  added,  that  if  the  said  plaintill  would  lend  him  a 
couple  of  hurdles,  he,  the  said  surveyor,  had  a  man  who  would  take  them  and  put 
them  up  in  the  gap,  to  prevent  the  stock  from  escaping ;  the  plaintiff",  however, 
refused,  and  added,  that  he  had  a  gate  already  from  the  old  road  into  Rook's  Castle 
Field.  No  conveyance  of  the  site  of  the  said  hedge  and  ditch,  so  removed,  or  the 
space  between  the  said  plaintiff's  close  and  the  said  new  road,  was  ever  executed  by  the 
said  defendant  to  the  said  commissioners,  nor  was  any  other  authority  or  licence  what- 
soever given,  except  the  consent  in  writing  aforesaid  ;  nor  had  any  licence  or  consent 
been  given  by  [311]  the  said  defendant  to  the  said  plaintiff,  to  place  any  gate  or 
fence  upon,  or  to  pass  over  the  site  of,  the  said  hedge  and  ditch,  being  the  defendant's 
close,  unto  and  into  the  said  new  road  ;  and  it  appeared  that  the  said  plaintiff  could 
erect  no  sufficient  gate  or  fence,  in  order  to  prevent  the  cattle  in  his  said  close  from 
straying,  or  cattle  from  without  entering  thereon  across  the  said  gap,  without  placing 
the  same  upon  or  over  part  of  the  site  of  the  hedge  and  ditch  so  removed  ;  and  that 
neither  the  said  commissioners,  nor  the  said  defendant,  had,  after  the  removal  of  the 
said  hedge,  erected,  or  caused  to  be  erected,  any  hedge  or  fence  upon  the  spot  where 
the  old  hedge  and  ditch  had  been  removed  and  filled  up,  nor  had  any  application 
been  made  by  the  said  plaintiff  to  the  said  defendant  or  the  said  commissioners,  upon 
the  subject ;  but  the  plaintiff's  close  remained  and  continued  from  thence  until  the 
commencement  of  the  said  action,  and  at  the  time  of  the  trial  remained  open  and  ex- 
posed to  the  said  new  turnpike  road"  The  question  for  the  opinion  of  the  Court  was, 
whether,  under  these  circumstances,  the  plaintiff  was  entitled  to  maintain  his  action. 

Jeremy,  for  the  plaintiff.  It  is  found  by  the  ca.se,  that  the  defendant  was  per- 
sonally liable ;  and  until  his  interest  be  devested,  his  liability  will  continue.  To  get 
rid  of  that  liability,  the  defendant  must  shew  either  that  he  has  parted  with  the 
possession  of  the  close  to  which  the  liability  attaches,  so  as  to  transfer  the  liability,  or 
that  what  has  been  done,  was  done  in  pursuance  of  some  legislative  authority.  Now, 
the  licence  does  not  amount  to  a  transfer  of  the  possession  ;  and  that  being  so,  it  is 
clear  that  an  action  upon  the  case  may  be  maintained  against  one  who,  being  liable, 
licenses  another  to  prostrate  his  fence.  In  this  view,  the  language  of  the  licence  is 
very  material,  it  does  not  amount  to  a  dedication,  nor  does  it  confer  a  right  of  way  ; 
It  gives  the  plaintiff  no  permanent  interest,  but  may,  at  any  moment,  be'determined 
at  tlie  caprice  of  the  de-[312]-fendant.  Can  the  act  then  be  justified  bv  any  legislative 
authority?  To  prove  this,  it  must  be  shewn  that  the  trustees  have  authority  to  make 
a  passage  from  the  new  road  ;  and  that,  having  that  power,  they  have  strictly  pursued 
It  The  trustees  have  no  such  authority.  The  stat.  3  Geo.  4,  c.  126,  s.  88,  upon 
which  the  defendant  relies,  after  providing  that  when  any  turnpike  road  shall  be 
diverted,  and  the  new  road  made,  the  new  road  shall  be  subject  to  the  same  regu- 
lations as  the  old,  and  that  the  old  road  shall  be  stopped  up  and  sold,  enacts,  that  if 
such  old  road  shall  lead  to  any  lands,  &c.  which  cannot,  in  the  opinion  of  the  trustees, 
be  conveniently  accommodated  with  a  passage  from  the  new  road,  "  which  passage 
tHey  are  hereby  authorized  to  order  and  lay  out  if  they  find  it  necessary,"  then  the 
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old  road  is  to  be  sold,  subject  to  the  right  of  way  to  such  lands,  &c.  Now,  the  power 
to  make  a  passage,  conferred  by  this  section,  can  only  apply  to  cases  in  which  that 
accommodation  may  be  made  by  contiguity,  and  must  be  inapplicable  to  lands  which 
do  not  come  in  contact  with  the  new  road  ;  for,  if  the  trustees  may  go  over  any 
portion  of  the  land  of  a  third  person,  they  may  make  the  passage  over  a  whole  field  ; 
and  if  over  one,  why  not  over  several.  For  this  purpose,  they  have  no  authority'  to 
acquire  land  by  purchase,  much  less  to  make  the  passage  over  the  property  of  third 
persons.  At  all  events,  as  the  old  load  was  not,  at  the  time,  stopped  up,  and  no  order 
for  that  purpose  was  then  in  existence,  there  could  be  no  necessity  for  a  passage  ;  and, 
therefore,  in  the  greatest  latitude  of  construction,  this  clause  could  confer  no  authority. 
But,  conceding  that  the  word  "passage  "may  comprehend  a  branch  road  stiil  the 
trustees  have  not  pursued  their  authority.  Their  first  duty  was  to  secure  to  the 
plaintiff  a  permanent  right  of  way,  which  they  have  not  done  ;  for  a  mere  parol  licence 
is  revocable  at  will.  By  the  provisions  of  the  stat.  4  Geo.  4,  c.  95,  s.  66,  thej'  were 
bound  to  fence  and  protect  the  lands  adjoining  from  trespasses  ;  this,  likewise  they 
have  neglected  to  do.  Not  having  [313]  complied  with  the  provisions  of  the  statute, 
they  are  wrong-doers  ;  and  as  there  can  be  no  obligation  upon  them,  the  land  not 
being  required  for  the  new  road,  the  defendant,  who  authorized  this  act,  is  properly 
responsible. 

Rogers,  for  the  defendant.  Although  the  question  is  of  inconsiderable  moment, 
the  principle  is  of  great  importance ;  for,  if  these  acts  be  construed  rigidly,  the 
intention  of  the  legislature  can  never  be  carried  into  effect.  The  defendant  is  justified, 
if  the  trustees  had  jurisdiction  ;  and  even  though  the3'  exceeded  their  jurisdiction, 
the  defendant  is  relieved,  under  the  circumstances,  from  all  liability.  The  new  road 
having  been  completed,  the  trustees  had  authority  to  make  the  passage,  under  the 
statute  3  Geo.  4,  c.  1 26,  s.  88.  It  is  said,  however,  that  the  old  road  had  not  been 
stopped  up,  and  that,  therefore,  there  was  no  necessity  for  the  passage,  and  the 
ulterior  powers  of  the  trustees  did  not  arise.  It  was  absolutely  necessary  to  make 
the  passage  before  the  old  road  was  stopped  ;  for,  otherwise,  it  would  be  a  good 
objection,  upon  an  appeal,  to  say,  that,  by  stopping  up  the  old  road,  all  access  to  the 
close  would  be  taken  away.  To  say  that  the  old  road  must  be  stopped  up  before  the 
new  communication  is  made,  would  be  in  violation  of  a  plain  enactment,  for,  until 
the  access  had  been  made,  the  road  could  not  properly  be  stopped  up.  But  it  is 
immaterial  which  precedes,  where  the  trustees  act  bona  fide.  The  question  of  piiority 
is  properly  in  their  discretion  ;  and  the  case  of  De  Beauvoir  v.  Welch  (I  M.  &  E.  81  ; 
7  B.  &  C.  266),  shews  that  in  such  cases  their  discretion  is  plenary.  Indeed,  by  the 
completion  of  the  new  road,  the  old  road  is  virtually  stopped  up,  3  Geo.  4,  c.  125, 
s.  86,  and  the  necessity  of  an  order  is  dispensed  with.  This  power  of  the  trustees  must 
be  exercised  according  to  the  exigency  of  the  case,  and  the  convenience  of  all  parties. 
It  would  be  absurd  to  limit  it  to  the  single  case  of  a  close  abutting  upon  the  road ; 
[314]  and  in  the  statute  no  words  warrant  that  construction.  It  is,  however,  said, 
that  the  plaintiff  has  acquired  no  permanent  interest  in  the  way,  and  that,  therefore, 
the  trustees  have  not  acted  within  the  scope  of  their  authority.  By  the  83rd  sect, 
they  are  empowered  to  purchase  lands,  but  are  not  compellable  to  do  so,  if  they  can 
otherwise  acquire  a  right ;  and,  upon  the  principle  which  decided  the  case  of  HMU  v. 
Goldfinch  (1  B.  &  C.  205;  2  D.  &  R.  316),  it  is  clear  that  a  right  may  otherwise  be 
acquired.  That  right  has,  in  this  case,  been  acquired  by  the  consent  of  the  defendant, 
and  by  the  order  of  the  trustees,  which,  unappealed  against,  is  final  and  conclusive, 
4  Geo.  4,  c.  95,  s.  87.  It  must  be  admitted,  that  the  trustees  have  been  guilty  of  a 
nonfeasance  in  omitting  to  fence  the  road ;  but  the  defendant,  having  relinquished 
all  his  right  by  his  licence  and  omission  to  appeal,  cannot  be  answerable  for  their 
nonfeasance. 

Jeremy  replied. 

Alex.\ndek,  L.  C.  B.  The  allegation,  upon  the  part  of  the  plaintiff  is,  that  the 
defendant  is  bound  by  law  to  maintain  a  fence  which  protects  his  field,  that  the 
defendant  has  not  done  so,  but  that,  on  the  contrary,  some  person,  by  his  authority, 
and  by  his  consent,  has  prostrated  that  fence,  so  that  the  field  remains  unprotected. 
Upon  this  statement  there  is  a  clear  prima  facie  case,  which  requires  an  answer;  and 
the  answer  which  the  defendant  gives  is,  that  the  act  complained  of  has  not  been  done 
by  him,  but,  with  his  consent,  by  some  other  person,  who  is  authorized  by  legislative 
authority  to  do  the  act.     The  defendant  takes  upon  himself  the  burthen  of  shewing 
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that  the  act  was  authorized  by  legislative  enactment,  and  it  is  incumbent  upon  him  to 
shew  that  authority.  By  the  83rd  section  of  the  statute  3  Geo.  -1,  c.  125,  the  trustees 
are  invested  with  powers  to  alter  roads  ;  and  then  follows  the  88th  section,  by  which, 
if  at  [3151  all,  this  act  must  be  justified.  That  section  enacts,  "that  when  any  turn- 
pike road  shall  be  diverted  or  turned,  and  the  new  road  shall  be  made  and  completed, 
such  new  road  shall  be  in  lieu  of  the  old  road,  and  be  subject  to  all  the  provisions  and 
regulations  in  any  act  of  Parliament  contained,  or  otherwise,  to  which  the  old  road 
was  subject,  and  shall  be  deemed  and  taken  to  be  a  common  highway,  and  shall  be 
repaired  and  maintained  as  such ;  and  the  old  road  shall  be  stopped  up,  and  the  land 
and  soil  thereof  shall  be  sold  by  the  trustees  or  commissioners  to  some  person  or 
persons  whose  land  adjoins  thereto,  as  in  the  act  is  mentioned  with  regard  to  pieces 
of  land  not  wanted."  And  then  follows  the  provision  which  applies  more  closely  to 
this  subject :  "  But  if  such  old  road  shall  lead  to  any  lands,  house,  or  place,  which 
cannot,  in  the  opinion  of  the  trustees  or  commissioners,  be  conveniently  accommodated 
with  a  passage  from  such  new  road,  which  they  are  hereby  authorized  to  order  and 
lay  out  if  they  find  it  necessary,  then,  and  in  such  case,  the  old  road  shall  be  sold,  but 
subject  to  the  right  of  way  and  passage  to  such  lands,  house,  or  place  respectively." 
Upon  this  latter  provision,  this  question  depends.  Now,  it  appears  to  me,  that  this 
particular  case  is  not  specifically  provided  for  by  this  section  ;  because  the  framers  of 
the  act  had  nothing  in  view  beyond  the  mere  making  of  a  road  to  the  particular  place, 
and  the  necessity  of  breaking  through  the  land  of  a  third  person  did  not  occur  to  them. 
It  must  be  indittei'ent  to  the  parties  in  what  manner  this  passage  is  made,  provided 
the  plaintiff"  be  put  in  the  same  situation  in  which  he  was  befoi'e  the  road  was  diverted  ; 
and  it  is,  therefore,  surprising,  how  this  question  has  arisen.  But  he  ought  to  be  put 
in  the  same  situation.  He  complains,  however,  that  he  has  been  inconvenienced  ;  that 
they  have  not  put  the  gate  and  fence  to  protect  his  field  ;  and,  in  short,  that  they  have 
not  given  him  the  way.  Now,  although  this  inconvenience  does  not  proceed  from  the 
immediate  act  of  the  defendant,  yet,  as  he  authorized  the  trustees  to  commit  it,  he 
should  have  [316]  stipulated  that  it  should  be  done  in  such  a  manner,  that  the  obliga- 
tion cast  upon  him  by  law  might  be  complied  with.  He  has  not  provided  for  that ; 
and,  as  the  trustees  had  no  authority  to  make  the  passage  over  his  land  without  his 
consent,  they  must  be  taken  to  be  his  agents,  and  he  is  responsible  for  their  acts.  Upon 
this  ground,  without  examining  the  other  questions,  upon  which  much  might  be  said, 
I  am  of  opinion  that  this  action  is  maintainable. 

CtARROW,  B.,  was  of  the  same  opinion. 

HuLLOCK,  B.  I  am  of  opinion  that  this  action  was,  under  the  circumstances, 
sustainable,  and  that  the  verdict  is  right.  This  is  an  action  on  the  case,  complaining 
that  a  certain  fence  running  through  the  fields  of  the  plaintiff  and  defendant,  to  the 
repair  of  which  the  defendant  is  admitted  to  be  liable,  has  been  permitted  to  be 
prostrated  and  broken  down,  by  means  of  which  the  plaintiff  has  sustained  an  injury. 
Were  there  no  other  circumstances  in  the  case,  the  action  would  he  clearly  maintainable. 
But  the  defendant  says,  the  act  of  which  you  complain  does  not  originate  with  me, 
but  is  to  be  ascribed  to  the  trustees,  who  are  fully  warranted  by  act  of  Parliament  in 
doing  that  which  they  did.  If  that  could  be  made  out,  it  would  amount  to  a  complete 
defence  in  point  of  law  ;  but  it  has  not  been  established.  The  order  of  the  trustees 
to  stop  the  old  road  was  coram  non  judice,  for  their  jurisdiction  in  that  respect  did 
not  arise  until  the  new  road  was  completed ;  notwithstanding  which,  an  order  was 
made  to  divert  and  to  stop  the  old  road,  at  one  and  the  same  time.  Were  it  necessary, 
upon  the  present  occasion,  to  give  any  opinion  upon  their  authority  to  stop  up  the  old 
road  now,  I  should  feel  little  difficulty  in  saying,  that  they  have  that  power,  either 
absolutely,  or  subject  to  certain  restrictions.  In  this  respect  they  must  exercise  a 
discretion  as  to  reserving  a  public  or  private  right  of  way  ;  for,  by  the  Act  of  Parlia- 
ment, the  old  road  cannot  be  stopped  up  or  sold,  unless  a  new  passage  can  [317]  be 
conveniently  attained  to  the  lands  adjoining.  There  is  now  nothing  to  prevent  the 
trustees  from  stopping  up  the  old  road,  either  absolutely  or  conditionally.  But  the 
question  is,  whether,  the  old  road  not  having  been  stopped  up,  the  trustees  were 
justified,  by  the  88th  section,  in  the  course  which  they  have  pursued.  It  seems  to  me, 
that  they  have  exceeded  their  authority.  Admitting,  for  the  argument,  that  they  had 
a  right  to  open  this  way  into  the  field  of  the  plaintiff,  still  they  had  no  right  to  leave 
It  in  the  state  in  which  they  did  leave  it.  They  had  no  right  to  impose  upon  the 
plaintiff  the  necessity  of  making  a  gate,  or  of  incurring  any  expense,  he  having  a  road 
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which  he  was  entitled  to  bv  law,  and  had  always  enjoyed.  It  might  have  heen 
different  had  thev  opened  the  gap  and  put  a  gate  there.  But  it  is  clear,  the  Legislature 
contemplated  that  the  trustees  were  bound  to  protect  the  inclosures,  when  an  act  of  this 
de'=cription  was  done,  as  is  evident  from  the  66th  section  of  the  4  Geo.  4,  c.  9o,  which, 
althoiicrh  not  in  terms  applicable  to  this  subject,  is  sufficient  to  shew  upon  whom 
the  Legislature  intended  to  throw  the  expense  of  fencing,  when  necessary  in  consequence 
of  an  miprovement  of  the  road.  Nothing  of  this  kind  has  been  done,  but,  on  the 
contrarv,  the  close  of  the  plaintiff  has  been  left  open  and  exposed.  It  is  said,  that 
there  is  an  order  to  make  this  passage,  which,  not  having  been  appealed  against  is 
final  But  if  the  order  was  extra-judicial,  and  they  had  no  authority  to  make  it,  the 
consent  will  be  inoperative  to  confer  an  authority,  and  the  question  comes  to  the  same 
point,  had  thev  jurisdiction.  Without  deciding  whether  the  trustees  were  premature 
in  the  course  which  thev  pursued,  or  whether  they  were  authorized  at  all,  the  ground 
of  my  decision  is  that,"  if  thev  were  authorized,  they  have  not  done  that  which,  by 
the  act  of  Parliament,  thev  were  bound  to  do.  They,  therefore,  were  wrong-doers, 
and  the  defendant,  who  licensed  their  act,  is  answerable  for  the  consequences,  and 
liable  in  this  action.  ,       ,  . 

[318]  VWGHW,  B.  I  am  of  the  same  opinion.  The  liability  of  the  deten- 
dant  is  admitted,  unless  he  be  discharged  by  the  act  of  the  trustees.  In  the 
highest  and  lowest  offences  all  are  principals,  and  if  the  defendant  authorized  the 
act  of  the  trustees,  it  must  be  considered  in  the  same  manner  as  if  it  were  done 
by  his  own  hand.  This  brings  it  to  the  question,  whether  the  trustees  had  authority 
to  do  the  act  complained  of.  It  appears,  however,  that,  whatever  might  have  been 
their  authnritv,  thev  have  not  exercised  it  according  to  the  powers  given  to  them  by 
law  If  bv  the  8Sth  section,  they  had  power  to  make  the  opening,  they  were  not 
justified  in'laiving  it  as  thev  did,  without  fencing  and  protecting  it  from  the  road  and 
adjoining  close.     Upon  this" short  ground,  I  think  that  the  action  is  maintainable. 

Postea  to  the  plaintiff. 

WiCKENS  V.  Evans.  Exch.  of  Pleas.  1829.— An  agreement  between  three  persons 
carrvino-  on  the  trade  of  trunk  and  box  makers,  and  travelling,  by  themselves 
and"  their  servants,  into  various  parts  of  England,  to  vend  trunks  and  boxes,  to 
divide  and  not  interfere  with  cerUin  districts  of  the  several  cities,  boroughs 
towns'  and  villages,  as  set  forth  bv  them  on  Bowles's  Post-map  of  England  ;  and 
that  each,  during  his  life,  bv  himself,  and  his  agents  duly  authorized,  shall  travel 
into  to  sell  trunks  and  boxes  in  his  way  of  business,  without  any  interruptioa 
whatsoever,  bv  either  of  the  other  two,  during  their  joint  lives,  in  certain  cities, 
boroughs,  towns,  and  villages,  and  not  to  suffer  any  goods  iii  the  said  trade  to  be 
manufactured  at  their  respective  shops  or  warehouses,  or  to  be  sent  from  their 
respective  shops,  houses,  or  warehouses,  or  from  any  other  place,  for  the  purpose 
of  being  sold  or  disposed  of  on  the  ground  to  be  travelled  by  the  other  jwrties 
thereto  ;  and  not  to  aid  or  a-ssist  any  person  to  oppose  all,  or  any,  and  either  ot 
the  parties  ;  and  not  to  purchase  anv  tea  chest  or  chests,  black  or  green,  at  a  higher 
price  than  6d.  or  8d.  each  in  Oxford  ;  and  in  case,  at  any  time,  during  their  joint 
lives,  any  person  or  persons  shall  set  up  and  oppose  any  or  either  of  the  parties, 
to  meet  together,  and  enter  into  such  mutual  agreement,  to  the  intent  therein 
agreed  to,  as  shall  be  beneficial  to  the  mutual  interests  of  the  parties,  it  being 
declared  to  be  their  intentions  not  to  do  any  act  prejudicial  to  the  interests  ot 
each  other,  but  to  aid  and  assist  each  other  in  their  said  trade  and  business,  to 
the  utmost  of  their  power,  does  not  operate  in  general  restraint  of  trade,  and,  as 
an  agreement  contemplating  a  partial  restraint  only,  is  founde.l  on  a  sufficient  and 
valid  consideration.  Therefore,  counts  setting  forth  the  same,  and  averring,  by 
way  of  breaches,  that  the  defendant  travelled  into  the  districts  of  the  plaintitt, 
and  sold  boxes  therein :— Held  good,  on  general  demurrer. 

[Referred    to,     Yormg    v.     Timmins,     1831,     1     C.     &    J.     336;    Mogul    Steam^ip 
Company   v.    M'Gregar,    1889,    23    Q.    B.    D.    628;     Urmsimi   v.    mntdegg,    1890, 
63  L.  T.  455.] 
Assumpsit.     The  first  count  of  the  declaration  stated  that,  before  and  at  the  time 

of  making  the  articles  of  agreement,  and  the  promise  and  undertaking  of  the  said 
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defend-[319]-:int  thereinafter  next  mentioned,  the  said  plaintiff  was  a  box  maker,  and 
the  trade  business,  and  calling  of  a  box-maker  had  used,  exercised,  and  carried  on, 
and  still  did  use,  exercise,  and  carry  on,  to  wit,  at  Oxford,  in  the  county  of  Oxford  ; 
and  whereas,  before  and  until  the  making  of  the  said  articles  of  agreement,  the  said 
plaintiff,  from  time  to  time,  travelled,  by  himself  and  his  servants,  into  various  parts 
of  the  country,  and  of  the  several  districts  in  the  said  articles  of  agreement  mentioned 
and  referred  to,  for  there  vending  trunks  and  boxes,  by  him  made  in  his  said  trade, 
business,  and  calling;  and  the  said  defendant  and  one  William  Fletcher  also  severally 
and  respectively  exercised  and  carried  on  the  said  trade,  business,  and  calling  of  box- 
makers,  and,  severally  and  respectively,  travelled  into  various  parts  of  the  country  and 
of  the  several  districts  aforesaid,  for  there  severally  and  respectively  vending  and 
selling  trunks  and  boxes,  to  wit,  at  Oxford  aforesaid,  in  the  county  aforesaid  ;  and 
thereupon,  theretofore,  to  wit,  on  &c.,  at  &c.,  by  certain  articles  of  agreement,  bearing 
date  a  certain  day  and  year,  to  wit,  &c.,  then  and  there  made  and  entered  into, 
between  the  said  William  Fletcher,  of  the  first  part ;  the  said  defendant,  of  the 
second  part;  and  the  said  plaintiff,  of  the  thii'd  part;  reciting,  that,  whereas  the 
said  William  Fletcher,  Daniel  Evans,  and  Joseph  Wickens  had,  for  several  years  last 
past,  tiavelled  into  various  parts  of  the  country,  vending  trunks  and  boxes  for  sale, 
but,  on  account  of  the  inconvenience  and  loss  which  they  severally  acknowledged  to 
sustain,  by  reason  of  their  exercising  their  trade  and  calling  in  places  which  they 
wished  to  keep  separate  and  distinct  from  each  other,  they,  the  said  William  Fletcher, 
Daniel  Evans,  and  Joseph  Wickens,  had,  in  consideration  thereof,  agreed  to  divide 
the  same,  and  enter  into  the  terms  and  conditions  thereinafter  mentioned  relative  to 
such  division,  (that  is  to  say),  the  said  William  Fletcher,  Daniel  Evans,  and  Joseph 
Wickens  did  thereby,  [320]  severally  and  respectively,  agree  with  each  other  to 
divide,  and  not  interfere  with  certain  districts  of  the  several  cities,  boroughs,  towns, 
and  villages,  set  forth  on  Bowles's  Postmap  of  England  and  Wales,  thereto  annexed 
and  I'cferred  to,  and  signed  with  the  respective  proper  hand-writing  of  the  said 
William  Fletcher,  Daniel  Evans,  and  Joseph  Wickens,  it  being  the  true  intent  and 
meaning  of  the  said  parties  thereto,  and  of  those  presents,  that  the  said  William 
Fletcher  should  and  might,  at  all  times  thereafter,  during  the  life  of  the  said  William 
Fletcher,  by  himself  and  his  agents  (duly  authorized  only),  travel  into,  to  sell  trunks 
and  boxes  in  his  way  of  business,  without  any  interi'uption  whatsoever  by  the  said 
Daniel  Evans  and  Joseph  Wickens,  or  either  of  them,  during  their  joint  natural  lives, 
in  the  several  cities,  boroughs,  towns,  and  villages,  marked  with  ink,  and  set  out  with 
black  cotton,  so  set  forth  and  described  on  the  said  map,  as  aforesaid  ;  and  also,  that 
the  said  Daniel  Evans  should  and  might,  at  all  times  thereafter,  during  the  life  of 
him  the  said  Daniel  Evans,  by  himself  and  his  agents  (duly  authorized  only),  travel 
into,  to  sell  trunks  and  boxes  in  his  way  of  business,  without  any  interruption  what- 
soever by  the  said  William  Fletcher  and  Joseph  Wickens,  or  either  of  them,  during 
their  joint  natural  lives,  in  the  several  cities,  boroughs,  towns,  and  villages,  marked 
with  ink,  and  set  out  with  black  cotton,  so  set  forth  and  described  on  the  said  map,  as 
aforesaid ;  and  also,  that  the  said  Joseph  Wickens  should  and  might,  at  all  times 
thereafter,  during  the  life  of  him  the  said  Joseph  Wickens,  by  himself  and  his  agents 
(duly  auihorized  only),  travel  into,  to  sell  trunks  and  boxes  in  his  way  of  business, 
without  any  interruption  whatsoever  by  the  said  William  Fletcher  and  Daniel  Evans, 
or  either  of  them,  during  their  joint  natural  lives,  in  the  several  cities,  boroughs,  towns, 
and  villages,  marked  with  ink,  and  set  out  with  black  cotton,  so  set"  forth  and 
described  on  the  said  [321]  map,  as  aforesaid.  And  it  was  thereby  further  agreed  by 
and  between  the  said  parties  thereto,  that  they,  and  each  of  them,  should  also  be  at 
iberty  to  travel,  for  such  purposes  of  trade  as  aforesaid,  during  their  joint  natural 
lives,  as  aforesaid,  to  all  such  other  places  as  might  thereafter  be  built,  although  not 
set  forth  on  the  said  map,  so  as  such  trading  should  not  interfere  with  either  of  the 
said  districts  of  the  .said  parties  thereto,  so  respectively  marked  out  on  the  said  map, 
as  aforesaid  ;  and  also,  it  was  thereby  further  agreed  by  and  between  the  said  parties 
thereto,  that  they  should  not,  directly  or  indirectly,  allow  or  suffer  any  goods  in  their 
said  trade  to  be  manufactured  at  their  respective  shops  or  warehouses,  or  be  sent  from 
their  or  his  respective  shops,  houses,  or  warehouses,  or  from  any  other  place,  for  the 
purpose  of  being  .sold  or  disposed  of,  on  the  ground  to  be  travelled  by  the  said  parties 
thereto,  so  niarked  out  on  the  said  map,  as  aforesaid,  or  in  any  manner  whatsoever 
participate  in  any  profits  arising  from  any  sale  of  the  said  goods  in  such  respective 
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districts  as  aforesaid,  and  so  thereby  agreed  to  be  divided  as  aforesaid  ;  and  also, 
should  not  aid  and  assist  any  person  or  persons  whomsoever,  to  oppose  all,  any,  or 
either  of  the  said  parties  thereto,  in  the  said  trade,  in  England  and  Wales  ;  and  it  was 
thereby  further  mutually  agreed  by  and  between  the  said  parties  thereto,  that  they 
and  each  of  them  should  not,  nor  would,  during  their  joint  natural  lives,  as  aforesaid, 
buy  or  purchase  any  tea  chest  or  chests,  black  or  green,  at  a  higher  price  than  6d.  or 
8d.  each  in  Oxford ;  and  it  was  thereby  lastly  agreed  by  and  between  all  the  said 
parties  thereto,  that  the}'  should  not,  by  themselves,  or  either  of  them  by  himself,  nor 
should  their,  or  either  of  their  servants  or  agents  in  that  behalf,  travel  into  the 
districts  of  each  other,  so  set  forth  on  the  said  map,  or  into  any  other  place  which 
might  be  thereafter  built,  forming  the  route  of  either  of  the  said  parties  thereto,  in 
the  way  of  their  or  his  said  trade  and  business,  to  the  injury  and  prejudice  of  each 
other.  And  [322]  for  the  true  performance  of  that  agreement,  each  of  the  said  parties 
thereto  bound  himself  unto  the  other  of  them,  in  the  sum  of  401.  as  to  the  sale  of 
trunks  and  boxes,  and  101.  as  to  the  purchase  of  any  tea  chest  or  chests,  black  or 
green,  at  a  higher  price  than  above  stated,  for  each  and  every  ottence  or  infringement 
of  all  or  any  of  the  clauses  above  contained,  to  be  recovered  by  way  of  liquidated 
damages,  against  the  party  or  parties  who  should  be  guilty  of  any  breach  of  that 
agreement,  or  of  any  part  thereof.  And  moreover,  it  was  further  agreed,  that  if,  at 
any  time  thereafter,  during  the  joint  natural  lives  of  the  said  parties  thereto,  any 
person  or  persons  should  set  up  and  oppose  any  or  either  of  the  said  parties,  in  the 
said  trade  of  box  and  tiunk  making  in  England  and  Wales,  then,  that  the  said  parties 
thereto  should  and  would  meet  together,  and  enter  into  such  mutual  agreement,  to  the 
intent  therein  above  agreed  to,  as  should  be  beneficial  to  the  mutual  interests  of  the 
said  parties  thereto,  it  being  their,  and  each  of  their,  true  intention,  not  to  do  any  act 
prejudicial  to  the  interest*  of  each  other,  but  to  aid  and  assist  each  other  in  the  said 
trade  and  business,  to  the  utmost  of  their  power. 

Breach — That  the  said  defendant,  not  regarding  the  said  articles  of  agreement,  nor 
his  said  promise  and  undertaking,  did  afterwards,  to  wit,  on  &c.,  and  at  and  on  divers, 
to  wit,  nine  other  times  and  occasions,  betweeen  that  day  and  the  day  of  exhiljiting 
the  bill  of  the  said  plaintilV  against  the  .said  defendant,  travel,  by  himself  and  his 
servants  and  agents  in  that  behalf,  into  the  district  of  the  said  plaintiff,  so  set  forth  on 
the  said  map,  in  the  way  of  his,  the  said  defendant's  said  trade  and  business,  to  the 
injury  and  prejudice  of  the  said  plaintiff,  and  did  thereby  commit  divers,  to  wit,  ten 
offences  and  infringements  of  the  said  articles  of  agreement  against  him  the  said 
plaintiff,  whereby,  and  according  to  the  form  and  effect  of  the  said  articles  of  agree- 
ment, the  said  defendant  forfeited  and  became  liable  to  pay  to  the  said  plain-[323]-tiff 
the  sum  of  401.  of  lawful  money  of  Great  Britain,  for  each  and  every  of  the  said 
offences  and  infringements  of  the  said  articles  of  agreement  by  him  the  said 
defendant,  amounting  together  to  a  certain  large  sum  of  money,  to  wit,  the  sum  of 
4001.,  &c. 

The  second  count,  after  setting  forth  the  agreement  as  in  the  first  count,  proceeded 
to  aver,  as  breaches,  that  the  defendant,  on  divers,  to  wit,  nine  times  and  occasions, 
did  travel,  by  himself,  and  his  servants  and  agents  in  that  behalf,  into  the  district  of 
the  plaintiff,  in  the  way  of  the  defendant's  trade  and  Inisiness,  and  did,  at  and  on 
each  of  those  times  and  occasions,  sell  and  dispose  of  divers  large  quantities  of  trunks 
and  boxes,  in  the  way  of  his  .said  trade  and  business,  amounting,  in  the  whole,  to  a 
large  sum  of  money,  to  wit,  the  sum  of  .30001.,  and  thereby  hindered  and  prevented 
the  said  plaintiff  from  selling  and  disposing  of  divers  and  very  many  trunks  and  boxes, 
which  he  otherwise  might  and  would  have  there  sold  and  disposed  of,  &c.  General 
demurrer  to  the  first  and  second  counts,  and  joinder  therein. 

Taunton,  W.  E.,  in  support  of  the  demurrer.  The  agreement  stated  in  the  first 
and  second  counts  of  this  declaration,  operates  in  general  restraint  of  trade,  and  is, 
therefore,  void,  or  it  is  an  agreement  for  a  partial  restraint,  without  a  sufficient  con- 
sideration. From  the  recitals,  it  appears  to  have  been  the  object  of  the  parties,  to 
avoid  the  inconveniences  they  experienced,  as  competitors,  from  underselling  each 
other,  which,  however,  although  a  loss  and  a  prejudice  to  them,  was  a  benefit  to  all  the 
subjects  of  the  realm.  The  intent  of  each  party  is,  to  monopolize  the  business  of  a 
box-maker,  and  to  secure  to  himself  an  exclusive  .sale  in  the  particular  district  marked 
out  on  the  map  ;  and,  for  this  purpose,  each  engages  not  to  manufacture  or  sell  goods, 
or  to  aid  other  persons  in  manufacturing  or  selling  goods,  to  be  sent  into  the  districts 
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of  the  other  [324]  parties,  and  not  to  travel  into  those  districts.  They  are  not  to  pur- 
chase tea  chests  in  Oxford  at  a  higher  price  than  is  agreed  upon ;  and,  if  they  meet 
with  any  opposition,  thev  are  to  concert  measures  for  their  own  benefit.  All  these 
stipulations  are  inconsistent  with  the  policy  of  the  law  ;  and  the  combination  is  illegal. 
Now  it  is  quite  clear,  that  any  agreement  for  the  total  restraint  of  trade,  that  is  to 
sav  an  at'reement  whereby  an  individual  is  restained  from  trading  throughout  the 
whole  reatm,  during  his  life,  is  bad  ;  bat  it  is  conceded,  that  a  partial  restraint  may  be 
<^ood  provided  there  is  a  sufficient  legal  consideration.  This  distinction  has  long  been 
admitted  and  acted  upon.  PrugneU  v.  Gos^^e  (Al.  67),  Broad  v.  Jollyfe  (Cro.  Jac.  596), 
Anonymcms  (Moore,  lU),  2  Wms.  Saunders,  156,  n.  1.  In  Claygate  v.  Balchelar 
(Ow.  143  ;  Cro.  Eliz.  872),  it  was  held,  that  the  condition  of  a  bond,  restraining  an 
apprentice  from  using  the  trade  of  a  haberdasher  within  the  county  of  Kent  and  the 
cities  of  Canterbury  and  Roehtster,  for  the  space  of  four  years,  was  against  law.  Three 
reasons  are  assigned  for  this  judgment :— "  It  is  against  the  liberty  of  a  freeman,  and 
against  the  statute  of  Magna  Charta,  cap.  20,  and  is  against  the  commonwealth. 
And  Anderson  said,  that  he  might  as  well  bind  himself  that  he  would  not  go  to 
church."  This  decision  is  noticed  by  Parker,  L.  C.  J.,  in  his  judgment  in  Mitrhd  v. 
Reynokh  (1  P.  Wms.  181 ),  wherein  all  the  law  upon  this  subject  is  fully  explained.  In 
Comyns's  Digest  (tit.  "  Trade,"  (D.)),  all  the  cases  are  collected,  and  the  author  lays  it 
down,  on  his  own  authority,  that  "'an  obligation  or  promise,  which  restrains  the  total 
use  of  a  man's  trade  for  four  years,  will  be  void."  In  Davenant  and  Hurdis,  cited  in 
the  case  of  Manc/jwUes  {W  Eep.  86),  an  ordinance  by  the  company  of  Merchant  Tailors 
of  London,  directing  that  every  bio-[325]-ther  of  the  society  should  put  out  one  half 
of  his  clothes  to  some  brother  of  the  said  society,  who  exercised  the  art  of  a  cloth- 
worker,  was  declared  to  be  against  the  common  law  and  the  freedom  of  the  subject, 
and  was,  therefore,  adjudged  void.  In  that  case,  nothing  operated  to  the  total  restraint 
of  trade,  inasmuch  as  the  ordinance  related  only  to  the  brothers  of  the  society. 
[Hullock,  B.  But  there  was  no  consideration  for  the  partial  restraint]  There  was  a 
latent  consideration  arising  from  the  obedience  due  from  every  member  to  the  laws  of 
the  company,  and  an  indirect  benefit  springing  out  of  this  bye  law.  The  result  of  the 
decisions  relative  to  the  adequacy  of  the  consideration  is,  that  there  must  be  an  extrinsic, 
foreign  and  collateral  consideration,  dehor  the  instrument,  and  not  merely  such  as 
arises,  as  in  this  case,  only  upon  the  face  of  the  instrument  itself.  That  was  the  case 
in  Homer  v.  Ashfonl  (3  Bing.  322).  But,  supposing  that  is  not  necessary,  the  only 
consideration  here  expressed  amounts  to  an  illegal  combination  between  the  three 
parties,  to  obtain  a  monopoly  in  their  trade,  throughout  England.  Such  a  combination, 
if  good  in  the  case  of  three  persons,  must  be  equally  so  with  regard  to  any  number. 
Thus,  the  brewers  or  distillers  in  London  might  enter  into  a  similar  agreement  to 
divide  the  Metropolis  into  districts,  the  effect  of  which  might  be  to  supply  the  public 
with  a  commodity  prepared  with  inferior  ingredients,  at  a  higher  price. 

Cross,  G.  R.,  contra.  The  law  is  correctly  stated,  when  it  is  said,  that  no  eonsider- 
tion  can  support  an  agreement  operating  as  a  general  restraint  of  trade  Here,  how- 
ever, the  restraint  contemplated  is  not  general,  but  confined  to  ptrticular  limits  ;  and 
there  is  also  an  adequate  and  good  consideration.  The  judgment  in  Mitchel  v. 
EeynohU  (10  Mod.  130),  and  all  the  antecedent  cases  there  referred  to,  clearly  es-[326]- 
tablish,  that  a  contract,  not  to  exercise  a  trade  within  a  particular  place  or  parish,  is 
good,  if  made  upon  a  fair  and  just  consideration.  That  judgment  also  shews,  that  it 
is  no  good  objection  to  a  voluntary  restraint,  that  it  is  against  Magna  Charta,  or  the 
liberty  of  the  subject,  for  "  Magna  Charta  provides  against  force  and  power,  and  not 
the  voluntary  acts  of  men  ;  and  if  I  sell  mv  liberty  to  trade,  it  is  no  longer  mine,  but 
his  to  whom  I  sell  it"  (10  Mod.  134).  In  Cohiier  v.  Clark  (7  Mod.  230),  a  bond, 
restraining  the  obligor  from  carrying  on  his  trade  within  the  city  and  liberty  of  West- 
minster and  the  bills  of  mortality,  for  a  limited  time,  was  held  good  in  law,  the  restraint 
from  the  exercise  of  trade  being  confined  to  a  particular  district,  and  founded  on  a 
valid  consideration.  The  case  of  Ch^sman  v.  Nainby  (2  Stra.  739  ;  Lord  Ptaym.  1456  ; 
Bro.  Pari.  Ca.  349),  was  an  action  on  a  bond  conditioned  not  to  set  up  the  trade  of 
a  linen-draper,  or  to  assist  or  instruct  any  other  person  in  the  managing  and  carrying 
on  of  that  trade,  within  the  space  of  half  a  mile  from  the  plaintifl's  dwelling  house,  or 
of  any  other  house,  to  which  she,  her  executors,  or  administrators,  might  think  fit  to 
remove.  This  bond  was  held  to  be  valid,  and  the  plaintiff  obtained  judgment,  which 
was  affirmed  on  error.     In  like  manner,  in  Davis  v.  Mason  (5  T.  R.  118J,  a  bond,  not 
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to  practise  as  a  surgeon,  for  fourteen  years,  within  ten  miles  of  the  town  of  Thetford, 
where  the  plaintiff  lived,  was  held  good,  although  it  was  objected,  that  the  liinit-s,  as 
to  time  and  place,  were  unreasonable.  Lord  Kenyon,  C  J.,  in  that  case,  observed : — 
"  I  do  not  see  that  the  limits  are  necessarily  unreasonable,  nor  do  I  know  how  to  draw 
the  line  Neither  are  the  public  likely  to  be  injured  by  an  agreement  of  this  kind, 
since  every  other  person  is  at  libertv  to  practise  as  a  surgeon  in  this  town."  This  last 
observation  applies  forcibly  to  the  agreement  now  in  question,  inasmuch  as  every 
other  box-maker  is  at  liberty  [327]  to  carry  on  business  in  any  of  the  districts  to  which 
the  agreement  is  referrible.  Xor  is  the  consideration  insufficient  or  invalid.  "  A  con- 
sideration of  loss  or  inconvenience,  sustained  by  one  party  at  the  request  of  another, 
is  as  good  a  consideration  in  law  for  a  promise  by  such  other,  as  a  consideration  of  profit 
or  convenience  to  himself.''  Per  Lord  EUenborough,  C.  J.,  in  Bunn  v.  Guy  {i  East, 
190-4).  Here,  then,  there  appears,  upon  the  face  of  the  agreement,  to  be  a  benefit 
obtained  by  the  defendant,  and  a  loss  incurred  by  the  plaintiflf,  at  the  same  time  that 
the  public  will  not  be  deprived  of  the  advantages  arising  from  the  competition  of 
other  box-makers,  and,  it  is  to  be  presumed,  will  obtain  boxes  and  trunks  cheaper 
from  these  three  parties,  by  re<ison  of  the  deduction  of  two-thirds  from  the  expenses 
of  travelling.  The  stipulation  of  the  parties  to  aid  and  assist  each  other,  is  nothing 
more  than  is  commonly  undertaken  by  all  partners,  and,  therefore,  cannot  vitiate  the 
contract. 

Taunton,  in  reply.  It  is  the  policy  of  the  law  to  support  the  freedom  of  trade ; 
and,  therefore,  all  contracts  imposing  particular  restraints,  are,  prima  facie,  presumed 
to  be  void.  In  former  times,  they  were  looked  upon  by  the  Courts  with  great 
jealousy,  as  appears  from  the  strong  expressions  of  Judge  Hall  (2  H.  5,  f.  5) : — "A 
ma  intent  vous  purres  aver  demurre  sur  luy  que  le  obligation  est  void,  eo  que  le 
condition  est  encountre  common  le}',  et  per  Dieu  si  le  plaintiff  fuit  icy,  il  irra  al  prison 
tanq  :  ill  ust  fait  fine  au  roy."  In  all  the  cases  cited  ther :  was  an  extrinsic  considera- 
tion, independent  of  the  agreement,  and  a  loss  and  benefit  before  the  agreement  was 
entered  into,  as  in  the  ordinary  instances  of  a  tradesman  giving  up  the  goodwill  of 
his  business  to  his  shop-man  or  apprentice. 

Garkow,  B.  This  question,  as  it  appears  to  me,  is  [328]  confined  within  a  narrow 
compass ;  and,  as  we  have  all  formed  the  same  opinion,  I  shall  state  my  view  of  it 
very  shortly.  The  principles  upon  which  the  decisions  upon  subjects  of  this  nature 
are  founded,  have  been  accurately  stilted  ;  and,  indeed,  have  so  frequently  and  so  long 
been  acted  upon,  that  thev  are  now  indisputable.  A  general,  universal,  restraint  of 
trade,  inasmuch  as  it  atlects  the  public  property  and  the  interests  of  the  community, 
is  bad  ;  and  those  to  whose  interests  it  more  immediately  relates,  cannot  make  it  good 
by  any  consideration  passing  between  themselves.  But,  it  is  submitted,  that  there 
may  be,  upon  a  good  consideration,  a  partial  restraint  of  trade  ;  and  that  au  agreement 
for  that  purpose  is  sustainable,  and  h:«  been  sustained.  The  legality  of  a  partial 
restraint  of  trade  has  been  established  in  a  variety  of  cases ;  and  the  general  trans- 
actions of  mankind  furnish  daily  instances  of  its  existence.  Without  resorting  to  the 
aid  of  black  cotton  lines,  in  order  to  divide  all  England  into  districts,  there  is  no  man 
engaged  in  trade  who  does  not,  in  effect,  impose  some  restraint  upon  himself,  in  point 
of  practice,  by  confining  himself  within  a  particular  district,  and  circumscribing  his 
trade  within  certain  bounds.  It  has  been  supposed  that  the  public  are  interested  in 
precluding  the  parties  from  entering  into  the  agreement  now  in  question  ;  Ijut,  I  think 
it  very  doubtful,  whether  the  benefit  of  the  public  would  be  best  consulted  by  these 
three  persons  continuing  to  travel  over  the  whole  country,  or  by  each  confining  himself 
to  the  district  marked  out  in  the  map.  Let  us  see  what  is  the  case  now  presented. 
It  appears,  according  to  the  recital  in  the  agreement,  that  these  three  persons,  in 
carrying  on  their  business  of  box-makers,  had  travelled  into  various  parts  of  the 
country  to  vend  their  boxes  and  trunks,  and  had  sustained  great  loss  and  inconveni- 
ence by  reason  of  exercising  their  trade  in  the  same  places.  This  is  the  mi.schief  and 
evil  recited  in  the  agreement ;  and  what  is  the  remedy  they  propose  I  [329]  Not  a 
monopoly,  except  as  between  themselves ;  because  every  other  man  may  come  into 
their  districts  and  vend  his  goods  -.—all  they  propose  is,  that  they  shall  not  carry  on 
a  rivalry,  nor  continue  any  longer  to  trade  throughout  the  countr3^  This,  then,  is 
only  a  partial  restraint  of  trade.  But,  it  is  said  that,  admitting  that  to  be  so,  there 
is  no  consideration  extrinsic  of  the  agreement  itself  ;  and  that  argument  is  illustrated 
by  the  cases  of  a  master  giving  up  his  business  to  his  apprentice  or  to  his  journeyman. 
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It  strikes  me,  however,  that,  in  the  present  case,  there  is  as  good  a  consideration  as 
in  either  of  those  alluded  to.  Each  patty  here,  before  the  agreement  is  entered  into, 
has  a  trade  in  all  the  districts ;  and  he  agrees  to  retire,  and  to  relinquish  that  trade 
in  two  of  those  districts,  in  order  to  secure  the  others  in  undisturbed  possession.  An 
objection  is  then  made  to  that  part  of  the  agreement,  by  which  it  is  stipulated,  that 
in  case  other  persons  shall  begin  to  trade  as  box-makers  in  any  of  the  districts,  the 
parties  shall  meet  to  devise  means  to  promote  their  own  views.  What  those  means 
may  be,  it  is  unnecessary  to  surmise;  but  we  cannot  presume  that  they  will  be 
illegal ;  'and,  therefore,  this  stipulation  does  not  affect  the  validity  of  the  agreement. 

llULLOCK,  B.  I  think  this  demurrer  ought  to  be  disallowed.  The  question  is 
properly  stated,  when  it  is  said  to  be,  whether  there  be  a  sufficient  consideration.  It 
is  conceded  that  there  may  be  an  agreement  for  a  partial  restraint  of  trade,  provided 
there  be  a  good  consideration.  '1  his  doctrine  is  to  be  found  in  Comyns's  Digest,  and 
is  laid  down  in  all  the  cases  cited  in  the  argument ;  and  the  question  is  said  by  Lord 
Kenyon,  in  Davis  v.  Masm  (5  T.  R.  120),  to  have  been  at  rest  ever  since  the  case  of 
Mitchel  V.  Reynolds.  I  do  not  understand  the  principle  upon  which  it  is  argued,  that 
there  is  here  no  consideration,  because  it  is  not  extrinsic  [330]  or  foreign  to  the 
instrument.  The  law  makes  no  distinction  of  that  kind,  but  looks  whether  there  is, 
upon  the  face  of  the  instrument,  a  good  and  valid  consideration,  that  is  to  say,  either 
a  benefit  to  one  party,  or  a  loss  to  the  other.  Upon  that  rule  I  should  say  that,  upon 
the  face  of  this  instrument,  there  is  a  sufficient  consideration.  But,  it  is  said,  that 
the  effect  of  this  agreement  is  to  create  a  monopoly ;  and  that,  by  upholding  its 
validity,  we  shall  lead  to  other  combinations  for  monopolizing  trades.  If  the  brewers 
or  distillers  of  London  were  to  come  to  the  agreement  suggested,  many  other  persons 
would  soon  be  found  to  prevent  the  result  anticipated ;  and  the  consequence  would, 
perhaps,  be  that  the  public  would  obtain  the  articles  they  deal  in  at  a  cheaper  rate. 
Upon  the  whole,  then,  I  cannot  distinguish  this  case  from  any  of  those  cited,  in  which 
an  agreement  for  a  partial  restraint  of  trade  has  been  supported. 

Vaughan,  B.  I  am  entirely  of  the  same  opinion.  The  only  question  is,  whether 
there  appears  upon  the  face  of  this  agreement  a  sufficient  consideration  for  the  partial 
restraint  of  trade  it  contemplates.  In  consequence  of  the  loss  and  inconvenience 
which  it  is  recited  the  parties  had  before  sustained,  they  entered  into  this  agreement, 
by  which  the  loss  and  benefit  to  each  is  reciprocal.  In  my  opinion,  this  was  an  honest 
and  upright  contract,  which  has  been  the  question  in  all  the  cases ;  and  a  contract  by 
which  the  public  are  not  injured,  as  they  may  be  supplied  upon  easier  terms. 
Judgment  for  the  plaintiff. 

[331]    Revenue  Branch. 

Rex  v.  Marsh.  1829. — The  employment  of  a  pufFer  at  a  sale  by  auction  of  property 
seized  under  an  extent,  by  an  agent  of  the  Crown,  to  whom  a  bidding  is  reserved 
by  the  conditions  of  sale,  vitiates  the  sale.— The  misconduct  of  the  puichaser  does 
not  preclude  him  from  objecting  to  the  employment  of  a  puffer  at  a  sale  by 
auction. 

[See  further  1  C.  &  J.  406.] 

(Upon  an  Extent.) 

In  January,  1829,  one  Fearnside  became  the  purchaser  of  certain  freehold  land, 
the  property  of  the  defendant,  which  was  sold  under  an  order  of  this  Court.  The 
particulars  of  sale  set  forth  the  title  of  the  defendant,  and  stipulated,  that  the  pur- 
chaser should  be  satisfied  with  an  abstract  of  the  title  stated  ;  and,  amongst  others, 
contamed  the  follownig  condition :— "  On  the  part  of  the  Crown,  Mr.  E  Driver  to 
be  at  liberty  to  make  one  bidding,  but  no  more,  and,  if  highest  bidder,  the  sale  to 
be  void. 

A  rule  having  been  obtained,  upon  the  motion  of  Bolland,  to  confirm  the  Master's 
report,  in  which  the  above  facts  were  stated,  and  to  confirm  the  purchase— 

Beames  shewed  cause,  upon  the  ground  that  a  puffer  had  been  employed  at  the 
auction  by  Mr.  Driver,  the  agent  for  the  Crown,  which,  he  contended,  was  sufficient 
to  vitiate  the  .sale.  To  establish  the  general  rule,  as  applicable  to  individuals  under 
such  circumstances,  he  cited  the  cases  of  Bmvell  v.  Christie  (Cowp.  395),  Bramley  v. 
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AH  (3  Ves.  jun.  620),  CoiwUy  v.  Panons  (id.  625),  Hoicard  v.  CaslJe  (6  T.  E.  642),  and 
Meadmcs  v.  Tanner  (5  Madd.  .3+) ;  and  insisted,  that  the  same  doctrine  was  applicable 
to  transactions  in  which  the  Crown  was  a  party,  and  that  a  different  construction 
would  be  injurious  to  the  interests  of  the  Crown,  as,  in  that  case,  no  purchaser  would 

be  found.  ,  .    j 

It  appeared,  by  the  affidavits  filed  on  behalf  of  the  Crown,  that  the  purchaser  had 
colluded  with  the  tenant  [332]  in  possession,  who  claimed  the  property,  and  had  bid, 
not  with  a  view  to  become  the  purchaser,  but  to  obtain  an  abstract  of  the  title.  This 
was  said,  by  Clarke  and  Bolland,  to  preclude  the  purchaser  from  objecting  to  the 
mode  in  which  the  auction  had  been  conducted,  upon  the  principle  that  an  applicant 
must  come  into  a  Court  of  Equity  with  clean  ha;ids.  They  further  insisted,  that  there 
Wiis  no  fraud,  inasmuch  as  the  reserved  bidding  might  have  been  made  at  any  time  ; 
and  the  biddings  of  the  puffer  did  not,  on  the  whole,  exceed  the  value  of  the  property. 
They  attempted  to  distinguish  this  from  the  cases  which  had  been  cited,  by  observing 
that,  in  those  cases,  the  auction  was  to  be  without  reserve. 

Alex.\NDEU,  L.  C.  B.  The  objection  to  this  application,  as  I  understand  it,  is 
that  the  purchaser  does  not  come  into  Court  with  clean  hands.  It  is  a  misapplication 
of  that  rule  to  contend,  that  it  applies  to  this  case.  Where  the  assistance  of  a  Court 
of  Equity  is  required,  that  Court  will  not  interfere,  unless  the  applicant  be  free  from 
all  imputation  of  fraud.  But  that  is  not  the  case  here,  for  the  applicant  does  not  want 
the  assistance  of  a  Court  of  equity,  but  merely,  that  the  rules  of  law  should  be  applied 
to  his  case.  Unless,  therefore,  the  misconduct  of  the  party  would  be  a  good  reason 
for  withholding  from  him  the  benefit  of  the  law,  the  consequence  is,  that  the  doctrine 
which  has  been  relied  upon,  does  not  apply ;  and  it  being  clear  that,  in  an  ordinary 
case,  the  employment  of  a  pufi"er  vitiates  the  sale,  and  there  being  no  reason  why  the 
Crown  should  be  subject  to  a  diff"erent  construction,  this  rule  must  be  discharged. 

Garrow,  B.  The  application  is  not  on  behalf  of  the  purchaser,  but  of  the  Crown, 
to  enforce  the  contract.  Had  it  been  necessary  to  resort  to  an  action,  it  must  have 
been  shewn,  that  the  contract  was  entered  into  ;  and,  as  it  would  [333]  have  been  a 
good  defence  to  that  action,  had  it  appeared  that  the  contract  was  fraudulent,  it  is 
sufficient  to  say,  it  is  void  upon  that  ground,  now  that  the  Crown  seeks  to  enforce  it. 

HCLLOCK,  B.,  and  Vaughan,  B.,  were  of  the  same  opinion,  and  the  rule  was 

Discharged. 


'o^ 


The  Attorney-(1eneral  v.  Gibbs  and  Others.  Revenue.  1829.— Fixtures 
demised  with  a  paper-mill,  and  used  by  the  tenant  in  the  manufacture  of  paper, 
are  not  liable  to  be  seized  under  an  extent  for  duties  upon  paper,  owing  by  the 
tenant  to  the  Crown,  as  utensils  for  the  making  of  paper,  in  the  custody  of  the 
tenant,  under  the  stat.  34  Geo.  3,  c.  20,  s.  27. 

(Upon  an  Extent.) 

The  Sheriff  having  seized  certain  propeity  under  an  extent  against  Moody,  a 
paper-maker,  the  defendants  entered  their  claim,  and  pleaded  that  Moody  had  no 
greater  interest  in  the  goods  than  as  their  tenant,  and  that,  subje.jt  to  that  interest, 
the  property  was  in  them.  The  Attorney-CTcneral  traversed  the  title  of  the  defendants, 
and  claimed  the  goods  on  behalf  of  the  Crown,  as  utensils  for  the  making  of  paper,  in 
the  custody  of  Moody,  being  a  paper-maker,  and  indebted  to  the  King  for  the  duties 

of  excise  upon  paper.  ,        ,      ^  ,  .        .     ..  ■   ■         c  ^.v. 

At  the  trial,  a  verdict  was  found  for  the  Crown,  subject  to  the  opinion  ot  the 

Court,  upon  the  following  case :—  „.,.,,  ,  •     i      -.u  ^u 

Alexander  Moody  held  the  paper-mill,  in  which  the  goods  were  seized,  with  the 
tackle,  utensils,  and  appurtenances  thereto  belonging,  as  tenant  to  the  defendants,  by 
virtue'  of  certain  demises  to  him  theretofore  made  for  certain  terms  of  years,  not 
expired  at  the  time  of  the  seizure.  The  following  only  of  the  goods  and  chattels 
seized  under  the  extent,  were  mentioned  in  the  schedule  of  lixtmes  annexed  to  the 
first  of  the  said  leases,  v\z.  the  water-wheel,  two  staff'  chests,  and  three  engines.  'I  he 
other  lease  of  a  subsequent  date,  was  alleged  by  the  defendants  to  have  been  lost,  and 
was  not  produced  at  the  trial.  None  of  the  fix-[334]tures  and  articles  hereinafter 
mentioned  were  the  property  of  Moody,  otherwise  than  as  tenant  of  the  defendants. 
The  state  of  the  articles  in  question,  when  seized,  was  as  follows :— 
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The  presses  were  fixed  to  the  ground. 

The  heaters  and  pipes,  copper,  and  furnace,  were  fixed  to  the  ground  m  brick  work. 

The  stuft'  chests  were  moveable,  fixed  to  wood  sleepers   with  nails,  the  sleepers 

being  put  into  the  ground,  shedded  up,  and  the  top  of  the  sleepers  being  even  with 

the  ground. 

Pumps  and  engines.  The  pumps  were  shifted  on  and  off  as  a  running  gear,  and 
were  fixed  to  the  engines,  which  were  fastened  to  the  ground  by  beams.  The  engines 
were  used  to  grind  the  ropes  for  paper,  by  means  of  ii'on  bars ;  they  communicated 
with  the  mills  by  gearing. 

The  wooden  shoot  and  wooden  trunk.  The  trunk  connected  the  chest,  which  was 
fixed  to  the  ground.  The  shoot  was  from  the  engines,  lead-pipes,  and  cocks,  fixed  to 
the  ground. 

Water  wheels,  fly  wheel,  and  pit  wheel,  two  stufi"  chests,  and  three  engines.  These 
were  mentioned  in  the  schedule  of  fixtures,  attached  to  the  lease. 

All  the  above-mentioned  articles  were  used  by  Moody,  the  Ci-own's  debtor,  for  the 
purpose  of  making  paper  ;  and  were,  at  the  time  of  the  extent  and  seizure,  on  the 
demised  premises,  which  were  in  his  possession  for  that  purpose. 

The  question  for  the  consideration  of  the  Court  was,  whether  the  Crown  was 
entitled,  by  virtue  of  the  statute  34  Geo.  3,  c  20,  s.  27,(a)'  or  any  other  statute,  to 
all  or  any  of  the  above-mentioned  articles,  as  utensils  for  the  making  of  paper,  in  the 
custody  of  Moody,  being  indebted  for  duties  as  aforesaid,  or  whether  the  defendants 
were  entitled  to  the  same  as  such  lessors  as  aforesaid,  as  fixtures  attached  to  the  free- 
hold demised  to  the  said  Moody. 

[335]  Walton,  for  the  Crown.  The  right  of  the  Crown  to  the  articles  enumerated 
in  the  case  is  founded  upon  the  statute  34  Geo.  3,  c.  20,  s.  27  ;  by  which,  not  only  the 
paper  itself,  but  all  the  materials  and  utensils  for  the  making  thereof  in  the  custody 
of  the  maker,  are  liable  for,  and  chargeable  with,  the  duty  upon  paper.  The  question, 
therefore  is,  whether  the  articles  enumerated  in  the  case,  and  which  are  there  stated 
to  be  used  in  the  manufacture  of  paper,  are  utensils  within  the  meaning  of  this  statute. 
It  was  the  object  of  the  Legislature  to  give  an  additional  security  to  the  Crown  ;  and 
the  reason  for  that  additional  security  is  that,  where  insolvency  is  not  apprehended, 
credit  is  given  by  the  Crown  to  the  trader :  whereas,  by  law,  the  Crown  may  require 
the  duties  to  be  paid  immediately  upon  the  paper  being  made.  This  rtgulation  is  of 
benefit  to  the  trader,  and,  consequently,  to  the  landlord  also ;  for  the  landlord  gets  a 
higher  rent  in  proportion  to  the  benefits  which  the  lessee  is  to  derive  from  the  trade 
to  be  carried  on  upon  the  premises.  Now,  if  such  was  the  intention  of  the  Legislature, 
it  conferred  a  very  poor  security  to  the  Crown,  if  that  security  was  to  be  confined  to 
the  mere  loose  chattels  employed  in  the  manufacture  of  paper.  Utensil,  or  utensile, 
is  defined  by  Johnson  to  be  an  instrument  for  any  use.(a.)^  But,  although  this 
definition,  unqualified,  may  be  too  large,  still,  as  used  by  the  Legislature,  the  word 
"utensil"  comprehends  every  thing,  even  of  the  nature  of  a  fixture  moveable  as 
between  landlord  and  tenant,  or  heir  or  executor,  or  fixed  for  the  purposes  of  trade. 
Every  thing  which  might  be  moved  by  the  tenant  may,  by  the  provisions  of  this 
statute,  be  seized  by  the  Crown ;  and,  in  that  view,  it  is  important  to  ascertain  the 
nature  of  the  articles  which  may  be  removed  by  a  tenant.  The  earliest  authority 
upon  this  subject  is  the  case  20  H.  7,  p.  13,  in  which  it  was  a  question,  whether  [336] 
a  furnace,  fixed  to  the  freehold  with  mortar,  should  go  to  the  executor,  or  to  the  heir 
or  owner  of  the  fee,  who  had  put  it  up;  in  the  judgment  of  which  case  the  Court  laid 
down  the  following  proposition  :— If  a  lessee  for  years  set  up  a  furnace  for  his  advantage, 
or  a  dyer  make  his  vats  or  vessels  to  occupy  his  occupation,  during  the  term  he  may 
remove  them.  And  so  of  a  baker.  And  it  is  no  waste  to  remove  such  things  within 
the  term,  by  some."  In  L'oole's  case  (1  Salk.  368),  where  certain  vats,  &c.,  erected  by 
an  under-tenant,  a  soap-boiler,  for  the  convenience  of  his  trade,  had  been  seized  in 
execution,  and  the  first  lessee  brought  an  action  against  the  Sheriff:  Holt,  C.  J.,  held 
that,  during  the  term,  the  soap-boilei'  might  well  remove  the  vats  he  set  up  in  relation 
to  trade;  and  said,  he  might  do  it  by  the  common  law  (and  not  by  virtue  of  any 
special  custom),  in  favour  of  trade,  and  to  encourage  industry.     From  this  period  the 

(a)i  See  this  clause  at  length  in  the  judgment. 

(a)2  The  generality  of  this  definition  is  limited  by  the  instances  given  :  "such  as 
the  vessels  of  a  kitchen,  or  tools  of  a  trade." 
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right  of  the  tenant  to  remove  trade  fixtures  may  be  considered  as  fairly  established  ; 
and  the  subsequent  cases  have  furnished  a  broad  and  intelligible  principle  for  the  rule, 
viz.  the  support  of  the  interests  of  trade,  and  the  encouragement  of  commerce  and 
manufactures.  Lawton  v.  Lav:lon{3  Atk.  13),  Lord Dudlty  v.  Lord  IVarde  (Ambl.  114), 
iMwhm  V.  Salmon  (1  H.  Bl.  259,  n.  3  Atk.  16,  n.),  Penton  v.  Bohart  (2  East,  90),  Elwes 
V.  Maw  (3  East,  38).  It  is  unnecessary  to  enter  into  a  minute  examination  of  the 
different  cases  upon  this  subject,  all  of  which  are  collected  in  Mr.  Selwjni's  N.  P. 
(1366.  See  Ferard  on  Fixtures):  for  the  principle  to  be  deduced  from  all  the 
authorities  upon  this  subject  is  that,  although  in  general,  where  a  lessee,  during  his 
term,  annexes  any  thing  to  the  freehold,  it  is  waste  if  he  afterwards  take  it  away ; 
yet  exceptions  are  engrafted  upon  that  rule  in  favour  of  trade,  and  of  those  vessels 
and  utensils  which  [337]  are  immediately  subservient  to  the  purposes  of  trade.  This 
exception  furnishes  a  key  to  the  construction  of  this  act ;  for  that  which  may  be  taken 
by  the  tenant,  the  law  makes,  apparently,  his  property  ;  and  being  in  his  custody  for 
the  purposes  of  trade,  it  is  for  this  purpose  immaterial,  whether  it  be  set  up  by  the 
tenant  or  by  the  landlord. 

This  argument,  if  well  founded,  would  entitle  the  Crown  to  retain  all  the  articles 
enumerated  in  the  case ;  but  there  are  some  which  admit  of  a  different  consideration. 
Some  of  the  articles  are  found  by  the  case  to  be  moveable,  atfixed  only  by  runumg 
gear  :  and  these,  in  every  sense,  must  be  goods  and  chattels.  Thus,  hangings,  tapestry, 
fixtures,  the  iron  backs  to  chimneys,  wainscot  fixed  by  screws,  and  the  like,  have  been 
decided  to  be  personalty  ;  and,  therefore,  remo\'eable  by  the  tenant.  Day  v.  Austin 
(Cro.  Eliz.  374.  Ow.  70),  Squire  v.  Mayer  (2  Freem.  249),  Btck  v.  Rebow{\  P.  Wms.  94), 
Harvey  v.  Harvey  (Str.  1141.  See  Lee  v.  Risdon,  7  Taunt.  191  ;  2  Saund.  2-59,  n.  11  ; 
Ferard  on  Fixtures),  B.  N.  P.  34.  So,  if  a  table  were  put  up  by  the  tenant,  and  fixed 
by  screws  to  the  floor  of  a  house,  it  would  be  distrainable,  although,  in  mere  technical 
language,  it  would  be  part  of  the  freehold. 

The  act  in  question  provides,  that  all  things  which  contribute  to  the  making  of 
paper  are  to  be  treated  as  the  property  of  the  paper-maker,  so  far  as  the  duties  are 
coi  ceriied,  and  are  to  be  liable,  equally  as  if  they  were  his  own  property.  If  they 
were  his  own  property,  they  would  unquestionably  be  liable,  but,  as  he  is  the  ostensible 
owner,  having  the  custody  for  a  particular  purpose,  from  which  he,  and  through  him 
his  landlord,  derives  a  profit,  the  act  gives  him  the  property  for  this  purpose,  and 
renders  such  property  liable  to  be  seized  under  an  extent. 

Holt,  contrii.  It  may  be  admitted,  that  these  articles  would  be  liable  to  seizure 
under  ati  extent,  if  they  were  the  property  of  the  debtor,  not  as  utensils  of  trade,  but, 
be-[338]-cause  every  description  of  property,  whether  real  or  personal,  may  be  taken 
under  that  process.  But  this  point  is  collateral  to  the  present  inquiry,  which  is, 
whether  the  articles  in  question  be  or  be  not  utensils  within  the  meaning  of  the 
statute ;  which,  from  there  being  no  reported  decisions  upon  that  point,  can  only  be 
argued  upon  the  construction  of  the  statute,  and  by  analogy.  The  object  of  this 
proceeding  is,  to  render  the  goods  of  the  landlord  liable  for  the  debt  of  the  tenant, 
and  it  would  re;isonabIy  be  expected,  that  such  a  liability  should  be  clearly  defined. 
But  the  popular  meaning  of  the  word  "utensil"  will  not  confer  this  right  upon  the 
Crown  ;  nor  will  the  most  general  definition  of  the  word,  as  given  by  Johnson,  "an 
instrument  for  any  use  ;"  for  an  instrument  is  something  manual,  something  used  by 
the  hand,  as  a  pail,  scythe,  shovel,  or  the  like  ;  and  a  power-loom  or  machinery,  which, 
although  used  in  one  particular  trade,  is  fitted  to  purposes  of  general  application, 
cannot  be  included  in  that  term.  Does  the  statute  then  clearly  define  this  liability  ? 
The  object  of  the  Legislature  was,  to  prevent  a  colorable  possession  of  property  hy 
the  trader,  and  to  provide  against  cases  in  which  a  colorable  title  might  be  set  up, 
l)y  third  peisons,  to  property  seized  by  the  excise.  Looking  to  the  expressions  with 
which  the  word  "  utensil  "  is  coupled,  it  will  be  found,  that  the  things  liable  are  the 
commodities  which  are  the  subject  of  the  manufacture,  the  raw  material,  the  prepara- 
tions, and,  lastly,  the  utensil,  all  of  which  are  .said  to  be  in  the  custody  of  the  trader, 
a  word  inaptly  used,  if  it  extend  to  machinery  and  things  which  are  part  of  the  free- 
hold The  origin  of  the  present  stjitute  will  be  found  to  be  the  10  Anne,  c.  19,  which, 
it  has  been  said  in  some  contemporaneous  reports,  was  p;issed  in  analogy  to  the 
bankrupt  laws,  an  analogy  than  which  none  can  be  more  favourable  to  the  Crown. 
Goods  and  chattels,  which  are  the  words  used  in  the  statute  of  James,  are  certainly 
more  comprehensive  than  the  word  utensil :  yet  those  words  have  uniformly  been 
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[339]  holden  not  to  extend  to  fixtures.  Thus,  in  the  case  of  Hoin  v.  Baker  (9  East, 
215),  it  was  holden,  that  stills,  fixed  to  the  freehold,  did  not  pass  to  the  assignees, 
under  the  words  "goods  and  chattels"  in  the  statute,  although  vats  not  fixed  to  the 
freehold  did  pass  ;  and  the  same  was  decided  in  the  case  of  Storer  v.  Hunter  (5  D.  &  R. 
240,  3  B.  &  C.  368),  with  respect  to  machinery.  It  is  manifest,  therefore,  that  this 
property  could  not  have  passed  to  the  assignees,  had  the  tradei-  become  a  bankrupt. 
But,  to  follow  up  the  analogy,  suppose  a  baker  to  take  a  shop,  and  with  it  the  oven 
and'  apparatus  for  baking,  these  would  not  pass  to  the  assignees,  nor,  by  a  parity  of 
reasoning,  could  they  be  seized  under  an  extent,  for  they  are  fixtures,  in  which  he  has 
no  actual  property.  "  But,  supposing  the  word  "  utensil,"  by  a  latitude  of  construction, 
to  include  these  "articles ;  still,  if  the  provisions  of  the  statute  can  be  satisfied,  the 
Court,  in  favour  of  trade,  are  bound  to  limit  that  construction.  That  a  contrary 
decision  would  be  prejudicial  to  the  commercial  interests  of  the  country,  is  obvious 
to  all  who  are  acquainted  with  the  manufacturing  districts.  The  benefits  which  arise 
from  the  leasing  of  power-looms  and  every  species  of  machinery,  are  well  known,  and 
the  injury  which  must,  of  necessity,  accrue  to  that  species  of  trafiie,  by  holding  the 
immense  machinery  to  be  liable  for  the  debts  of  the  petty  trader,  is  too  obvious  to 
require  comment.  Now,  that  the  intention  of  the  statute  can  be  satisfied,  without 
straining  the  meaning  of  the  word  "utensil,"  requires  no  further  confirmation  than 
that  which  the  present  case  affords ;  for,  beyond  the  articles  mentioned  in  the  case, 
and  upon  which  this  question  arises,  the  schedule  to  the  case  contains  an  enumeration 
of  goods  to  a  large  amount,  which  properly  do  come  within  the  description  of  "  utensils," 
and  have  been  seized  by  the  Crown  as  such,  although  they  are  the  property  of  the 
defendants. 

[340]  Walton,  in  reply.  There  is  no  just  analogy  between  the  bankrupt  laws  and 
the  present  statute :  the  words,  and  the  intention  of  the  Legislature,  difier  in  each. 
From  the  possession  of  fixtures  the  trader  can  derive  no  fictitious  credit,  for  such 
things  are  known  to  be,  in  most  cases,  the  property  of  the  landlord.  But,  the  object 
of  this  statute  was,  to  give  a  better  security  to  the  Crown — an  indefeasible  lien  upon 
utensils  in  the  possession  of  the  trader — without  reference  to  the  actual  property.  It 
is  admitted,  that  this  indefeasible  lien  would  attach  upon  these  things,  had  they  been 
erected  by  the  tenant  himself ;  and,  as  the  act  says,  that  the  same  consequences  shall 
attach  upon  "  utensils  "  in  the  custody  of  the  trader,  as  if,  in  fact,  they  had  been  his 
property,  they  are  equally  liable,  though  they  be  the  property  of  the  landlord. 

Cur.  adv.  vult. 

Alkxander,  L.  C.  B.  Now  (after  stating  the  pleadings  and  the  case,)  delivered 
the  judgment  of  the  Court  as  follows  : — 

It  will  be  observed,  that  the  claim  on  the  part  of  the  Crown  is  for  utensils  for  the 
making  of  paper,  in  the  custody  of  Moody.  It  is  not  doulited,  that  the  articles  in 
question  were  in  the  custody  of  Moody,  and  were  used  by  him  in  the  making  of  paper. 
On  the  other  hand,  it  is  equally  undisputed,  that  they  were  the  property  of  the 
defendants,  and  that  Moody,  the  debtor,  for  whose  debt  they  had  been  seized,  had  no 
interest  in  them  beyond  the  limits  of  his  term.  The  title  to  charge  the  debt  of  the 
lessee  upon  the  property  of  the  lessor  is  derived,  it  is  said,  from  the  provisions  of  an 
act  of  Parliament.  If  the  act  has  clearly  made  the  articles  in  question  liable  for  that 
debt,  the  defendants  must  bear  the  consequences ;  but,  a  clear  provision  is  necessary 
to  make  the  property  of  one  man  liable,  without  his  consent,  for  the  debt  of  another. 
The  point  then  is,  what  has  the  act  done? 

[341]  The  act  which  has  been  relied  upon  as  the  only  material  statute,  is  that  of 
the  34  Geo.  3,  c.  20,  s.  27,  which  is  in  these  words  :— "  And  be  it  further  enacted,  by 
the  authority  aforesaid,  that  all  the  paper,  pasteboard,  millboard,  scaleboard,  and 
glazed  paper,  and  all  the  materials  and  utensils  for  the  making  thereof,  in  the  custody 
of  any  maker  or  makers  of  paper,  pasteboard,  millboard,  scaleboard,  or  glazed  paper, 
or  of  any  peison  or  persons,  to  the  use  of,  or  in  trust  for,  any  such  maker  or  makers, 
shall  be  hable  and  subject  to,  and  the  same,  respectively,  are'herebv  made  chargeable 
with,  all  the  debt  and  duties  for  paper,  pasteboard,  millboard,  scaleboard,  and  glazed 
paper  respectively,  made,  in  arrear  and  owing  by  such  maker  or  makers  for  anv  paper, 
pasteboard,  millboard,  scaleboard,  or  glazed  paper  so  made  bv  him,  her,  or  them,  or 
in  his,  her,  or  their  mill,  workhouse,  warehouse,  or  other  place,  and  shall  also  be 
subject  and  liable  to  satisfy  all  penalties  and  forfeitures  incurred  bv  such  maker  or 
makers,  or  other  person  or  persons  using  such  mill,  workhouse,  warehouse,  or  other 
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place,  for  any  offence  against  this  act,  relating  to  the  said  duties  on  paper,  pasteboard, 
millboard,  scaleboard,  or  glazed  paper,  respectively ;  and  it  shall  and  may  be  lawful, 
in  all  such  cases,  to  levy  such  debts,  duties,  and  penalties,  on  such  paper,  pasteboard, 
millboard,  scaleboard,  glazed  paper,  materials,  and  utensils,  or  any  of  them,  and  to 
use  such  proceedings  as  may  lawfully  be  done,  iu  relation  to  paper,  pasteboard,  mill- 
board, scaleboard,  or  glazed  paper,  in  c;ise  the  debtors  or  offenders  were  the  true  and 
lawful  owners  of  the  same." 

Xow,  it  will  be  perceived,  that  the  question  turns  upon  the  true  meaning  of  the 
word  •'  utensil,"  found  in  this  act.  "What  are  made  liable  for  the  duties,  are,  the 
paper,  the  materials,  and  utensils,  for  the  making  thereof,  in  the  custody  of  the  paper- 
maker.  Whatever  comes  properly,  and  without  straining  the  meaning,  within  these 
words,  however  hard  it  may  seem,  must  be  made  answerable  for  the  debt,  [342]  The 
question  is,  whether  the  articles  enumerated  in  the  case  are,  or  are  not,  utensils, 
within  the  meaning  of  this  clause.  No  one  will  say,  that  they  are  either  paper,  or 
materials  for  making  of  paper ;  but  the  question  arises  upon  the  meaning  of  the  word 
"utensils."  The  real  controversy  is,  whether  the  machinery  affi.\ed  to  the  freehold, 
because  employed  in  the  mainifacture  of  paper,  is  to  be  treated  as  a  utensil.  The 
natural  meaning  of  that  word  is  extremely  remote  from  any  such  construction.  Nothing, 
as  it  appears  to  me,  would  justify  the  putting  a  construction  upon  that  word,  so  much 
more  extensive  than  its  common  acceptation,  except  it  is  made  manifest  by  the  context, 
or  by  other  provisions  in  the  act,  that  such  a  construction  was  intended.  The  counsel 
for  the  Crown  have  not  pointed  out  to  us  any  word,  clause,  or  provision  in  this  act, 
or  in  any  other  sUtute  in  pari  materia,  which  has  a  tendency  to  support  such  a  pro- 
position. The  word  used  is  left  to  be  construed  according  to  its  own  natural  import ; 
which,  cerUiinly,  does  not  refer  to  that  which  is  part  of  the  freehold,  or  annexed  to  it. 
If,  adopting  a  common  rule  for  the  construction  of  all  acts  of  Parliament,  and  of  all 
written  instruments,  we  look  to  the  context,  and  to  the  words  which  arc  used  together 
with  the  word  "utensil,"  we  find  that  these  are  "paper,  pasteboard,  millboard,  scale- 
board, glazed  paper,  and  materials  for  the  making  of  paper."  This  is  the  enumeration 
with  which  the  word  "  utensil  "  is  joined  in  the  act.  These  are  all  sufficiently  loose 
and  floating  ;  and,  if  the  debateable  word  is  to  receive  a  colour  and  meaning  from  its 
associates,  it  will  not  be  construed  to  mean  water-wheels,  and  engines  affixed  to  the 
freehold. 

Some  cases,  by  which  the  right  of  the  tenant  to  remove  that  which  he  has  once 
affixed  to  the  freehold  has  l)een  enlarged,  have  been  brought  to  our  attention  as  favour- 
able to  the  argument  of  the  indefeasible  lien  of  the  Crown.  In  very  ancient  times,  it 
would  have  been  waste  in  the  tenant  to  tear  from  the  soil  of  the  freehold  what  he  had 
once  annexed  [343]  to  it.  That  rule  has  been  relaxed  in  favour  of  manufacturers  and 
commerce.  This  is  established  by  many  cases.  Among  others,  I'oole's  case  ( 1  Salk. 
368)  was  cited,  in  which  Lord  Holt  states  the  rule  to  be,  that  the  tenant  may  remove, 
during  the  term  of  his  tenancy,  that  which,  duiing  the  term,  he  has  joined  to  the 
freehold,  in  matters  connected  with  commerce  and  manufactures. 

I  acknowledge  the  law  upon  this  subject  to  have  been  most  accurately  stated  upon 
the  part  of  the  Crown  ;  but  I  cannot  apply  this  principle  to  the  present  question. 
I  am  not  able  to  discover  how  the  right  of  the  tenant  to  remove,  during  the  term, 
that  part  of  the  freehold  which  he  himself  has  made  part  of  it,  can  alter  its  nature 
and  description,  and  convert  into  utensils  what,  in  their  own  characters,  are  not 
utensils,  and  cannot  properly  be  described  as  such.  I  find  it  still  more  difficult  to 
apply  this  reasoning  to  machinery,  not  the  property  of  the  tenant,  and  which  he  never 
could  have  any  right  to  remove  ;  but  which  is  the  property  of  the  landlord,  and  part 
of  his  freehold  estate 

There  seems  to  me  no  occasion  to  call  in  aid  the  authorities  cited  by  the  counsel 
for  the  defendants,  in  which  it  was  held,  that  fixtures  were  not  goods  and  chattels  in 
the  disposition  of  a  bankrupt,  within  the  statute  of  James.  I  shall  only  further  say 
that,  without  the  aid  of  this  act,  the  extent  will  not  reach  all  that  is  the  property  of 
the  manufacturer;  and  that,  if  its  nature  and  effect  be  to  extend  the  remedy  for 
duties  beyond  the  goods  which  are  the  property  of  the  manufacturer,  who  is  the 
debtor,  it  should  be  done  by  unequivocal  language.  That  is  done  here,  so  far  as  the 
effects  are  properly  utensils. 

I  must  now  advert  to  the  items  : — Some  of  them  are  enumerated  in  the  demise  as 
fixtures.     It  would  be  very  difficult  to  treat  these  as  mere  utensils.     I  will  only  say 
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[344]  very  shortly  upon  the  subject  of  the  enumeration  of  the  aiticles,  that  the  Court 
IS  of  opinion  that,  upon  the  statement  in  the  case,  they  appear  to  be  all  fixtures,  and, 
therefore,  that  the  Crown  has  no  right  to  take  them  under  this  extent.  But  the 
articles  are  not  all  so  very  clearly  described  as  to  make  the  Court  quite  confident  that 
that  is  a  certain  opinion  ;  and,  therefore,  I  am  desired  to  state  that,  if  the  Crown  wish 
to  have  a  reference  to  the  Master  upon  any  of  the  particular  items,  m  order  to  have 
the  circumstances,  in  which  they  are  placed,  more  specifically  described,  the  Court 
will  give  them  that  opportunity':  but,  prima  facie,  we  consider  the  articles  to  be  all 
fixtures. 

Judgment  for  the  defendant.(a) 

In  the  Exchequek  Chamber. 

(In  Error  from  the  Court  of  King's  Bench.) 

Capel  and  Another  v.  Buszard  and  Others,  Assignees  of  Jones  and  Another, 
Bankrupts.  1829. — A.,  by  indenture,  demised  to  B.  a  certain  wharf,  adjoining 
the  river  Thames,  described  by  abuttals,  together  with  all  ways,  paths,  passages, 
easements,  profits,  commodities,  and  appurtenances  whatsoever  to  the  same 
belonging  ;  it  was  found,  by  a  special  verdict  that,  by  this  indenture,  the  exclusive 
use  of  the  land  of  the  river  Thames,  opposite  to,  and  in  front  of,  the  wharf, 
between  high  and  low  water-mark,  as  well  when  covered  with  water  as  dry,  for 
the  accommodation  of  the  tenants  of  the  wharf,  was  demised  as  appurtenant  to 
the  wharf ;  but,  that  the  land  itself,  between  high  and  low  water-mark,  was 
not  demised : — Held,  that  barges  of  B.,  lying  between  high  and  low  water-mark, 
and  attached  to  the  wharf  by  ropes,  could  not  be  distrained  for  rent  of  the 
demised  premises,  in  arrear. 

[S.  C.  6  Bing.  150;  3  Moo.  &  P.  480  :  in  King's  Bench,  8  B.  &  C.  141 ;  2  Man.  & 
liy.  197  ; '6  L.  J.  K.  B.  (0.  S.)  267.  Referred  to,  CuMcrt  v.  Robinson,  1882,  51  L.  J. 
Ch.  241.     Followed,  rerring  v.  Emerson,  1905,  75  L.  J.  K.  B.  14.] 

Trover  for  two  barges.  The  first  count  of  the  declaration  laid  the  possession  in 
the  bankrupts  ;  and  the  second,  in  that  of  the  assignees.     Plea — Not  guilty. 

[345]  At  the  trial,  before  Lord  Tenterden,  the  Jury  found  a  veidict  for  the 
defendants  (the  plaintifls  in  error)  upon  the  first  count;  and  upon  the  second,  a 
special  verdict,  stating,  as  to  the  grievances  in  that  count  mentioned,  that,  before  and 
at  the  time  of  the  making  of  the  distress  thereinafter  mentioned,  W.  R.  Jones  and 
G.  Jones  had  become  and  were  bankrupts,  and  that  the  plaintifls  (the  defendants  in 
error)  had  been  duly  nominated,  chosen,  and  appointed,  their  assignees  ;  that  the 
plaintiffs  so  being  such  assignees  as  aforesaid,  before  and  at  the  time  of  the  making  of 
the  distress  hereinafter  mentioned  to  have  been  made,  were  lawfully  possessed,  as  of 
their  own  property,  as  such  assignees  as  aforesaid,  of  the  barges  hereinafter  mentioned 
to  have  been  taken  and  distrained  by  the  said  defendants.  And  that,  by  a  certain 
indenture,  bearing  date  the  9th  day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixteen,  and  made  before  the  said  W.  R.  J.  and  G.  J.,  or  either  of 
them,  became  bankrupt,  between  one  Brown  of  the  one  part,  and  the  said  bankrupts 
of  the  other  part,  the  said  Brown  demised,  leased,  and  to  farm  let,  unto  the  bankrupts, 
all  that  wharf-ground,  and  premises  next  the  river  Thames;  and  also,  all  that  capital 
brick-built  warehouse,  of  three  floors,  erected  and  built  thei-eon,  abutting  north  on  the 
river  Thames,  east  on  premises  in  the  occupation  of  south  on  the  street  cart- 

way and  common  highway  leading  from  Pickle-Herring  Stairs  to  Horsley-down  Stairs, 
and  west  on  the  Five-footway,  or  little  wharf  for  landing  goods,  and  certain  other 
premises  in  the  said  indenture  more  particularly  mentioned  ;  together  with  free  liberty 
for  them,  the  bankrupts,  their  executors,  and  administrators,  during  that  demise,  to 
land  and  load  goods,  wares,  and  meichandizes,  in  common  with  the  rest  of  the  tenants 

(a)  At  the  close  of  the  argument,  some  discussion  arose,  with  respect  to  the  mode 
in  which  the  stuff  chests,  described  in  the  case  as  moveable,  were  fixed  to  the  wood 
sleepers  In  the  result,  however,  it  appeared  from  the  statement  of  a  gentleman  in 
Court,  that  the  stuft'  chests  moved  in  a  groove,  fi'om  which  they  could  not  be  taken 
without  removing  the  sleepers  and  unscrewing  the  groove. 
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of  the  said  Brown,  at  the  said  Five-footway  or  little  wharf,  fronting  the  river  Thames, 
together  with  all  cellars,  soUars,  rooms,  chambers,  ways,  paths,  passages,  lights,  ease- 
ments, profits,  commodities,  [346]  advantages,  and  appurtenimces  whatsoever  to  the 
said  wharf-ground,  warehouses,  and  premises,  or  an}'  of  them,  belonging,  or  in  any 
wise  apfjertainiug ;  to  hold  the  same  premises,  with  their  and  every  of  their  appur- 
tenances, unto  the  bankrupts,  their  executors,  administrators,  and  assigns,  from  the 
twenty-fifth  day  of  March  then  last  past,  for  and  during  and  unto  the  full  end  and 
term  of  thirteen  years,  at  the  yearly  rent  of  five  hundred  and  sixty-five  pounds,  clear 
of  the  land-tax  and  all  other  tiixes,  by  equal  quarterly  payments,  payable  unto  the 
s;ud  Brown  duiing  such  part  of  the  said  term  as  he  might  happen  to  live,  and,  fi-ora 
and  after  his  dece;ise,  unto  the  person  or  persons  who,  for  the  time  being,  should  be 
entitled  to  the  freehold  of  the  premises.  The  Jury  then  found  that,  bv  the  said 
indenture,  the  exclusive  use  of  the  land  of  the  river  Thames,  opposite  to,  and  in  front 
of,  the  said  wharf-ground  and  premises,  between  high  and  low  water-mark,  as  well 
when  covered  with  water  as  dry,  for  the  accommodation  of  the  tenants  of  the  whai'f, 
was  demised  iis  appurtenant  to  the  said  wharf-ground  and  premises,  but  that  the  said 
land  itself  between  high  and  low  water-mark,  was  not  demised ;  and  that  before  and 
on  the  12th  day  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-six,  the  sum  of  five  hundred  and  sixty-five  pounds  of  the  rent  aforesaid 
was  in  arrear  and  unpaid  ;  and  that,  on  that  day,  and  at  the  time  of  making  the  distress 
hereinafter  mentioned,  the  two  barges,  the  property  of  the  said  plaintiffs,  as  such 
assignees  as  aforesaid,  were  attached  by  ropes,  head  and  stern,  to  the  wharf-ground 
aforesaid,  and  were  lying  and  being  on  that  part  of  the  river  Thames,  opposite  to  and 
in  front  of  the  said  wharf-ground  and  premises,  and  between  high  and  low  water-mark, 
the  exclusive  use  of  which  was  demised  as  aforesaid.  And  that  the  said  defendants, 
on  the  said  12th  da_v  of  November,  as  the  bailiffs  of  the  person  who  was  then  entitled 
to  the  freehold  of  the  said  wharf  and  premises,  and  was  duly  authorized  [347]  by  law 
to  distrain  for  the  said  arrears,  seized  and  took  the  .said  two  barges,  as  and  for  a  distress 
for  the  said  arrears  of  rent,  and  shortly  afterwards  sold  and  disposed  of  the  same  to 
satisfy  such  arrears. 

Upon  this  state  of  facts,  the  Court  of  King's  Bench  (2  M.  &  R.  197;  8  B.  &  C. 
l-ll)  decided,  that  the  plaintiffs  (the  defendants  in  error)  were  entitled  to  judgment 
upon  the  second  count  of  the  declaration  ;  because,  although  it  was  difficult  to  under- 
stand how  the  exclusive  use  of  the  land  could  be  demised,  and  the  land  itself  not  be 
demised,  in  either  case  the  distress  could  not  be  supported  :  if  the  finding  of  the  Jury 
meant  that  the  land  was  demised  as  appurtenant  to  the  wharf,  that  finding  could  not 
be  supported,  as,  in  point  of  law,  one  piece  of  land  could  not  be  appurtenant  to  another 
piece  of  land  :  on  the  other  hand,  if  it  meant  that  the  use  and  enjoyment  of  the  land 
merely  passed  as  appurtenant  to  the  wharf,  the  rent  did  not  issue  out  of  that  which 
w;is  a  mere  e;vsement,  and  the  distress  could  only  be  taken  upon  that  out  of  which 
the  rent  issued.  But  the  contrary  having  been  decided  under  very  similar  circum- 
stances by  the  Court  of  Common  Pleas,  Buszard  v.  Capel  (4  Bing.  137),  a  writ  of  error 
was  brought  to  review  the  decision  of  the  former  Court  and  was  now  argued  by — 

Starr  for  the  plaintiffs  in  error.  It  is  found  by  the  special  verdict,  that  the 
exclusive  use  of  the  land  opposite  to,  and  in  front  of  the  wharf-ground,  where  the 
barges  were  distrained,  was  demised  as  appurtenant  to  the  wharf ;  and,  although  it 
has  been  said  to  be  difficult  to  underst;ind  how  the  exclusive  use  could  be  demised,  and 
the  land  not,  this  finding  is  intelligible  in  point  of  law,  and  is  capable  of  explanation. 
"If,"  says  Lord  Coke  (Co.  Lit.  4  b.),  "a  man  hath  twenty  acres  of  land,  and  by  deed 
gianteth  to  ano-[348]-ther  and  his  heirs  vesturam  terra;,  and  maketh  liverj'  of  seisin 
secundum  formam  cartae,  the  land  itself  shall  not  pass,  because  he  hath  a  particular 
right  111  the  land  ;  for,  thereby,  he  shall  not  have  the  houses,  timber-trees,  mines,  and 
other  real  things,  parcel  of  the  inheritance,  but  he  shall  have  the  vesture  of  the  land, 
that  is,  the  corn,  grass,  underwood,  sweepage,  and  the  like  ;  and  he  shall  have  an 
action  of  trespass  quare  clausum  fregit."  Again, — "  But,  if  a  man  take  a  lease  of  the 
herbage  of  his  own  land  by  deed  indented,  this  is  no  conclusion  to  say  that  the  lessor 
had  nothing  in  the  land,  because  it  was  not  made  of  the  land  itself"  (Co.  Lit.  47  b.). 
The  use  so  found  is  inferred  from  acts  of  enjoyment,  of  which  the  land  was  capable, 
such  as  making  beds  for  the  barges,  clearing  out  the  mud,  and  the  like ;  it  is,  in  effect, 
the  .same  as  a  grant  vesturse  terra ;  and  the  two  cases  may,  with  propriety,  be 
assimilated.     But  it  must  be  shewn,  that  the  e.^cclusive  use  so  found,  is  of  a  nature 
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which  mav  be  appurtenant  to  the  principal  subject  of  demise ;  for  it  has  also  been 
said  that"  if  the  meaning  of  the  finding  l)e,  that  the  land  itself  was  demised  as 
appurtenant  to  the  wharf',  it  would  amount  to  a  finding,  that  one  piece  of  land  was 
appurtenant  to  another,  which,  in  point  of  law,  cannot  be.  To  a  certain  extent,  this 
proposition  may  be  conceded ;  for,  one  piece  of  land,  in  which  there  is  an  interest 
from  the  surface  to  the  centre,  cannot  be  held  as  appuitenant  to  another  piece  of  land 
similarly  circumstanced :  but,  to  the  full  extent,  this  proposition  is  not  sustainable ; 
for,  although  the  technical  rule  is,  that  a  thing  corporeal  cannot  be  appendant  to  a 
thing  corporeal,  or  a  thing  incorporeal  to  a  thing  incorporeal,  this  proposition  is  not 
universally  true.  In  Co.  Lit.  121  b.,  it  is  said,  that  prescription  doth  not  make  any 
thing  appendant  or  appurtenant,  unless  the  thing  appendant  or  appurtenant  agree  in 
qualTty  and  nature  [349]  to  the  thing  whereunto  it  is  appendant  or  appurtenant ;  as  a 
thing  corporeal  cannot  properly  be  appendant  to  a  thing  corporeal,  or  a  thing  incorporeal 
to  a  thing  incorporeal.  But  in  a  note  to  this  passage,  Mr.  Butler  says,—"  The  true 
test  seems  to  be,  the  propriety  of  relation  between  the  principal  and  the  adjunct, 
which  may  be  found  out  by  coiisidering,  whether  they  so  agree  in  nature  and  quality, 
as  to  be  capable  of  union  without  any  incongruity."  The  exclusive  use  here  found  is 
not  the  land,  but  the  use  of  the  land,  which  may  well  be  granted,  although  the  land 
itself  do  not  pass :  this  is  the  adjunct,  the  principal  is  the  wharf.  They  agree  in 
nature  and  quality,  and  are  capable  of  union  without  any  incongruity. 

If,  then,  the  exclusive  use  so  found  may  be  appuitenant  to  the  land  demised,  is  it 
an  interest,  substantial  and  tangible,  whereto  a  lessor  may  resort  to  distrain  ?  In  the 
first  place,  it  is  an  interest,  for  the  recovery  of  which  an  assize  of  novel  disseisin  would 
lie  at  common  law.  Thus,  Bracton,  De  assisa  nova3  disseysinse  lib.  4,  cap.  6,  f.  1'24, 
says  :  "  Locum  autem  non  solum  habet  hujusmodi  assisa  in  rebus  corporalibus,  sicut 
in  tenementis  qnibuscunque  ;  verum  etiam  in  rebus  incorporalibus,  sicut  in  servitutibus, 
et  in  rebus  quaj  pertinent  ad  tenementum,  sicut  in  jure  pascendi,  falcandi,  fodiendi,  et 
hujusmodi."  And  again,  id.  cap.  14,  f.  186,  "In  quibus  casibus  omnibus  subvenitur 
disseysito  per  breve  de  ingressu,  secundum  formas  inferius  notandas,  tam  super 
possessionibus  rerum  corporalium,  quam  super  juribus  scilicit  rebus  incorporalibus, 
sicut  jure  pascendi,  et  hujusmodi  utendi  fruendi."  So,  we  have  the  authority  of  Lord 
Coke  (2  Inst.  412)  that,  at  common  law,  an  assize  of  novel  disseisin  would  lie  in  such 
eases  ;  for,  in  his  commentary  upon  the  statute  Westminster  2,  by  which  the  remedy 
by  assize  of  novel  disseisin  was  extended,  after  noticing  the  authority  of  Bracton,  he 
observes  :  "  And  in  this  reign  of  Henry  3rd,  which  was  before  the  making  of  this  act, 
an  [350]  assize  did  lie  of  a  common  of  piscary  ;  and  those  opinions  had  great  proba- 
bility of  reason  ;  yet,  because  (as  hath  been  said)  there  was  no  writ  in  the  register  in 
these  cases,  therefore,  before  this  act,  no  writ  did  lie,  by  the  general  opinion  of  the 
judges ;  but  now  this  act  hath  cleared  the  question."  Now,  an  assize  of  novel  disseisin 
is  a  writ  of  entry,  wherein  A.  complains  that  B.  has  disseised  him  of  his  freehold,  and 
the  sheriff'  is  to  cause  that  tenement  to  be  re-seised,  and  twelve  men  to  view  that 
tenement,  (F.  N.  B.  177);  it  is  a  remedy  which  exists  only  where  the  jus  utendi  is 
capable  of  being  defined,  and  lies  not  where  the  complainant  cannot  describe  his 
tenement,  either  in  quality,  or  by  quantity,  or  local  situation.  (Bracton,  De  assisa 
nova3  disseysiiiEe,  lib.  4,  cap.  16,  f.  181.)  But  there  can  be  no  better  test  that  this  is 
an  interest  tangible,  substantial,  and  maynorable,  than  that  it  may  be  made  the 
subject  of  an  action  of  trespass  quare  clausum  fregit.  By  a  grant  vesturse  terraj, 
though  the  land  itself  do  not  pass,  the  grantee  shall  have  an  action  of  trespass  quare 
clausum  fiegit— Co.  Lit.  4  b.  In  Jrdson  v.  Mackreth  (3  Bur.  1824),  where  the  plaintiff 
had  an  exclusive  right  to  dig  turf  on  the  soil  of  the  lord,  it  was  holden,  that  trespass 
would  lie  for  digging  the  turf  there,  though  the  plaintiff'  had  not  the  absolute  right  to 
the  soil.  If  the  interest  of  the  plaintifl'  had  been  a  meie  right  of  common  of  turbary, 
trespass  quare  clausum  fregit  would  not  have  been  maintainable  ;  but,  it  was  an 
exclusive  right,  as  this  is,  to  the  enjoyment  of  land,  which,  as  Wilniot,  J.,  in  that  case, 
observes,  does  not  necessarily  import,  that  the  grantee  should  have  the  whole  property 
to  the  land.  Common  and  exclusive  rights  are  thus  distinguished  by  Lord  Coke  (Co. 
Lit.  122) :— "If  a  man  prescribe  for  common  in  the  land  of  another,  to  the  exclusion 
of  the  owner,  it  is  bad  ;  but  a  man  may  prescribe  or  allege  a  custom  to  have  separalem 
pasturam,  and  exclude  the  [351]  owner  of  the  soil  from  feeding  there  ;  or,  solara 
Nesturam  terra;  from  such  a  day  to  such  a  day,  and  thereby  the  owner  of  the  soil  shall 
be  excluded  from  pasturing  or  feeding  there ;  or  separalem  piscariam,  and  the  owner 
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of  the  soil  shall  be  excluded  from  fishing  there  ;  but,  if  he  claim  to  have  communiam 
piscarifp,  or  liberam  piscariani,  the  owner  of  the  soil  shall  fish  there.  Even  where 
there  are  conflicting  rights,  as  between  the  lord  and  copyholders,  the  latter  may  have 
the  sole  and  several  pasture  in  the  soil  of  the  lord,  and  exclude  him ;  Ho.-ikin<>  v.  Bobins 
(2  Saund.  324) ;  a  fortiori,  therefore,  where  no  right  conflicts  but  that  of  the  king, 
who,  as  parens  patriae,  is  owner  of  the  soil,  the  use  here  found  must  be  a  tangible  and 
substantial  inteiest,  which  may  form  the  subject  of  an  action  of  trespass  quare  clausum 
fregit,  and  whereto  a  lessor  may  resort  to  restrain. 

Xow,  if  the  use  found  may  be  appurtenant,  and  is  tangible,  it  remains  to  shew, 
that  it  is  an  interest  whereto  a  lessor  may  resort  to  distrain,  though  the  land  itself 
be  not  demised.  A  mere  privilege  or  easement  is  totally  dissimilar  from  an  exclusive 
use.  "  If  a  man  deviseth  the  vesture  and  herbage  of  his  land,  he  may  reserve  a  rent, 
for  that  the  thing  is  maynorable  ;  and  the  lessor  may  distrain  the  cattle  upon  the 
land."  Co.  Lit.,  47  a.  And,  in  Jf'elch  v.  Myeis  (4  Camp.  368),  where  replevin  was 
brought  for  taking  eight  cows  as  a  distress,  and  the  tenant  had  no  greater  interest 
than  the  use  here  found,  for  he  was  lessee  of  the  vesture  for  a  limited  period  only, 
and  had  no  absolute  interest  in  the  land,  it  was  not  doubted  but  that  a  distress  might 
well  be  taken.  The  doctrine  of  distress  is  said  to  have  originated  in  the  Roman 
Law,  to  the  pignorary  method  of  which  the  rigour  of  the  ancient  feudal  forfeitures 
w;is  mitigated  ^  l)ut  it  is  not  precisely  stilted  in  any  work,  whether  a  distress  may  be 
taken  for  the  rent  of  a  common.  The  dictum  of  Lord  Coke,  upon  this  subject,  is 
repeated  [352J  in  the  text  books,  and  the  provisions  of  the  statute  11  Geo.  2,  c.  19, 
s.  8,  are  referred  to  for  the  purpose  of  shewing  that  it  cannot :  but  the  words  of  that 
statute  are  extremely  general,  capable  of  comprising  as  well  incorporeal  as  corporeal 
rights  :  and  it  does  not  follow,  because  this  is  said  to  be  a  new  enactment,  that  there 
may  not  have  been  a  power  of  trespass  before.  Indeed,  the  power  of  distress  is 
incident  and  inseparable  from  rent-service ;  and  distress  for  rent-service  not  being 
against  common  right,  the  Court  will  afford  every  assisUnce  to  the  exercise  of  that 
right.  To  the  exercise  of  this  power  there  are  no  stricter  limits  than  the  following, 
which  are  given  by  Fleta,  lib.  2,  c.  49: — "In  qualibet  captione  tria  principaliter 
requiruntur,  certus  locus  certa  causa,  et  seisina  alicujus."  In  the  present  case,  these 
requisites  concur:  the  use  is  exclusive,  and,  therefore,  the  place  is  certain  ;  the  causa 
certa  is  the  rent  in  arrear ;  and  the  tenant  is  seised,  for,  even  the  owner  of  a  mere 
easement  is  always  stated  in  pleading  to  be  seised  as  of  fee.  Littleton  does  not 
confine  the  remedy  by  distress  to  land,  but  says,  sect.  58:— "If  the  lessor  reserved 
to  him  a  yearly  rent  upon  such  lease,  he  may  chuse  for  to  distrain  for  the  rent  in 
the  tenement  le'ten,  or  he  may  have  an  jiction  of  debt  for  the  arrearages  against 
the  lessee."  Within  the  word  "tenement,"  this  use  may  be  included;  and,  although 
Lord  Coke,  in  commenting  upon  this  passage,  says,  the  rents  must  be  reserved  out 
of  the  lands  or  tenements,  whereunto  the  lessor  may  have  resort  to  distrain ;  and, 
afterwards,  proceeds  to  state,  that  a  rent  cannot  be  reserved  by  a  common  person  out 
of  any  incorporeal  inheritance,  as  advowsons,  commons,  &c. ;  but,  if  lease  be  made  of 
them  by  deed,  for  years,  it  may  be  good,  by  way  of  contract,  to  have  an  action  of 
debt,  but  distrain,  the  lessor  cannot ;  it  is  sufficient  to  say,  that  this  does  not  come 
within  any  of  the  instJinces  put  by  Lord  Coke,  but  is  an  exclusive  use,  as  found  by 
the  Jury.  Unless  the  present  distress  be  [353]  supported,  the  remedy  by  distress  is, 
in  this  case,  absolutely  lost ;  for  the  tenant  may  remove  his  goods  to  the  barges  on 
the  river,  and,  unless  the  removal  be  clandestine,  the  landlord  cannot  follow  the  goods, 
though  they  be  removed  for  the  mere  purpose  of  avoiding  the  distress  («)  On  the 
other  hand,  by  sustaining  this  distress,  no  injury  can  ensue :  the  rights  of  the  land- 
lord will  be  protected,  but  without  prejudice  to  the  interests  of  third  persons ;  for 
goods  sent  to  a  wharf  are  excepted  from  the  landlord's  right  to  distrain,  upon  the 
grounds  of  public  convenience.     Gilman  v.  Elton.(h) 

(a)  Watsmi  v.  Main,  3  Esp.  15;  but  see  Opperman  v.  Smith,  4  D.  &  D.  33;  Bach 
V.  Meats,  5  M.  &  S.  200 ;  Stanley  v.  JFharter,  9  Price,  301 ;  Lyster  v.  Brown,  1  Car.  & 
P.  121,  in  which  this  case  is  over-ruled. 

(6)  3  B.  it  B.  82.  He  also  referred  the  Court,  generally,  to  his  argument  in  the 
Court  of  K.  B.,  but  did  not  cite  the  cases  of  Bally  v.  IFelh,  3  Wils  25  ;  26  H.  8,  f.  5, 
pi.  20  ;  Gray's  case,  5  Co.  78  b.,  Cro.  Eliz.  405 ;  The  Mayor  of  Northampton  v.  Ward, 
1  Wilson,  107,  115;  and  IVatson  v.  Main,  3  Ksp.  15. 
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Eichards,  for  the  defendants  in  error.  The  real  question  is,  whether  the  place  in 
which  the  barges  were  distrained  is  part  and  parcel  of  the  premises  demised,  or 
whether  it  was  used  as  a  mere  easement;  for,  if  it  be  an  easement,  the  distress  cannot 
be  sustained,  and  the  judgment  must  be  affirmed.  The  rule  upon  this  subject  is  thus 
laid  down  by  Lord  Coke: — "First,  it  appeareth  here,  by  Littleton,  that  a  rent  must 
be  reserved  out  of  lands  or  tenements,  whereunto  the  lessor  may  have  resort  or 
recourse  to  distrain,  as  Littleton  here  also  saith  ;  and,  therefore,  a  rent  cannot  be 
reserved  by  a  common  person  out  of  any  incorporeal  inheritance,  as  advowsons, 
commons,  offices,  corodies,  mulcture  of  a  mill,  tythes,  fayres,  markets,  liberties, 
privileges,  franchises,  and  the  like.  But  if  a  lease  be  made  of  them  by  deed,  for 
years,  it  may  be  good,  by  way  of  contract,  to  have  an  action  of  debt,  but  distrain, 
the  lessor  cannot."  Co.  Lit.  47  a.  The  statute  11  Geo.  2,  c.  19,  s.  8,  enables  the 
landlord  to  distrain  any  [354]  cattle  feeding  upon  any  common  appendant  to  the  land 
demised.  This  statute,  which  is  intitled,  "An  act  for  the  more  etiectual  securing  the 
payment  of  rents,  and  preventing  fraud  by  tenants,"  gives  a  new  remedy  ;  for,  at 
common  law,  such  cattle  could  not  be  distrained,  because  the  common  was  only 
accessory,  the  soil  of  the  common  being  in  the  lord  of  the  fee,  and  the  lessor  of  the 
land  coiild  not  enter  upon  the  common  to  distrain.  Now,  the  indenture  of  demise  set 
out  in  the  special  verdict,  defines  the  property  demised  by  abuttals,  not  including  the 
place  in  question  ;  it  also  contains  general  words,  to  which  alone  the  finding  of  the 
Jury  can  be  referred.  That  finding  is,  that  the  exclusive  use  of  the  land  was  demised 
as  appurtenant  to  the  wharf,  but  that  the  land  itself  was  not  demised ;  which  latter 
part  distinguishes  this  from  the  case  of  Buszard  v.  Capel  (4  Bing.  137),  in  the  Court 
of  Common  Pleas.  Land  cannot  be  appurtenant  to  land,  and,  therefore,  if  the  land 
itself  did  not  pass,  but  the  exclusive  use  of  the  land  only,  that  use  must  pass  as  an 
easement  under  the  word  "  appurtenances  "  in  the  lease.  The  rent  issues  out  of  the 
land  itself,  and  not  out  of  the  easement ;  and,  as  the  distress  can  only  be  taken  from 
that  from  which  the  rent  issues,  it  cannot  be  taken  upon  the  easement. 

Starr,  in  reply.  The  present  does  not  come  within  any  of  the  instances  mentioned 
by  Lord  Coke  in  the  passage  refeired  to,  out  of  which  a  rent  cannot  be  reserved.  The 
nearest  to  which  it  may  be  assimilated  is  a  privilege;  it  is,  hovv^ever,  not  a  privilege, 
but  an  interest  in  the  soil :  superficial  it  may  be,  but  it  is  still  tangible,  and  such 
whereto  a  lessor  may  resort  to  distrain.  A  demise  for  the  exclusive  use  of  soil  for 
barges,  is  an  interest  precisely  similar  to  a  demise  vesturse  terrse. 

Cur.  adv.  vult. 

[355]  Alexander,  L.  C.  B.  This  is  an  action  of  trover  for  two  barges,  brought 
by  the  assignees  of  bankrupts  of  the  name  of  Jones,  against  two  defendants,  who 
were  bailiff's,  duly  authorized,  of  the  person  then  entitled  to  the  freehold  of  a  wharf 
and  premises  in  possession  of  the  defendants  in  error,  the  assignees,  and  who  had  seized 
the  two  barges,  under  colour  of  distress,  for  rent-arrear. 

The  distress  was  made  upon  two  barges  lying  in  the  river  Thames,  but  attached 
by  ropes  to  the  wharf  demised  by  the  principal  of  these  bailiff's,  the  plaintiffs  in 
error,  to  the  bankrupt,  now  represented  by  the  assignees.  The  question  is,  whether 
the  distress  is  valid.  There  is  no  doubt  that  the  wharf  was  demised,  that  rent  was  in 
arrear,  and  the  distress  made.  The  controversy  is,  whether  the  barges  were  in  a 
p  isition  which  rendered  them  liable  to  be  distrained  upon. 

It  is  necessary  to  examine  the  terms  of  the  demise,  to  determine  the  nature  of  the 
interest  which  the  tenant  took  under  the  demise  in  the  place  where  the  barges  were  at 
the  time  of  the  distress,  and  then  to  decide,  whether,  by  law,  property  in  that  place 
was  liable  lo  be  distrained  upon.  The  Jury  found  a  special  verdict,  where  the  terms 
of  the  demi.se  are  stated.  In  substance,  they  are  as  follows :— By  indenture,  Brown 
demised  to  the  bankrupts  all  that  wharf  ground  and  premises  next  the  river  Thames, 
and  also,  that  warehouse  abutting  north  on  the  Thames,  &c.,  together  with  licence 
for  them,  during  that  demise,  to  land  and  load  goods,  in  common  with  the  rest  of 
the  lessor's  tenants,  at  Five-foot-way  wharf ;  together  with  all  easements  and  appur- 
tenances to  the  said  wharf  and  premises  belonging  or  appertaining :— the  special 
verdict  then  stated,  that,  by  the  indenture,  the  exclusive  use  of  the  la^id  of  the  river 
Thames,  opposite  to,  and  in  front  of  the  demised  wharf,  between  high  and  low  water- 
mark as  well  when  covered  with  water  as  dry,  was  demised  as  appurtenant  to  the 
wharf ;  but  that  the  land  between  high  [356]  and  low  water-mark  was  not  demised. 
it  has  been  observed  that  the  special  verdict  is,  in  this  place,  erroneous,  and  iucon- 
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sistent  with  itself.     It  finds  that  the  exclusive  use  of  the  land  over  which  the  river 
flows   was  demised  as  appurtenant   to  the  wharf,  but  that  the  land  itself   was  not 
demised.     This  inconsistency  has  suggested  to  one  of  the  Judges  the  proprietj-  of  a 
venire  de  novo.     It  is  agreed,  that  the  finding  is  inconsistent,  because  a  grant  of  the 
exclusive  use  of  the  land  is  a  grant  of  the  land.     Therefore,  the  verdict  finds  that  the 
laud  was  demised,  and  that  it  was  not  demised.     But,  still,  the  majority  of  the  Judges 
are  of  opinion  that  there  is  no  occasion  for  a  venire  de  novo ;  such  a  step  would,  in 
their  opinion,  occasion  useless  delaj'  and  expense.     The  Jury  have  put  a  construction 
upon  the  instrument.     The  instrument  is  itself  sufficiently  set  out  upon  the  special 
verdict,  and  the  Court    can    judge  of   its  legal  efl'ect.      They  are  now  informed  as 
exactly  what  the  facts  are,  as  they  could  be  by  any  amendment,  and,  therefore,  do 
not  deem  it  necessary  that  there  should  be  a  venire  de  novo.     The  special  verdict 
then  proceeds: — "That,  on  the  r2th  November,  1826,  the  sum  of  5551.  of  the  rent 
w;is  iu  arrear,  and  unpaid  ;  and  that,  on  that  day,  and  at  the  time  of  making  the 
distress  thereinaftei-  mentioned,  the  two  barges,  the  property  of  the  plaiiititfs  as  such 
assignees,  were  attached  by  ropes,  head  and  stern,  to  the  wharf-grounds  aforesaid, 
and  were  lying  and  being  on  the  part  of  the  river  Thames  opposite  to  and  in  front 
of  the  said  whaif-ground  and  premises,  and  between  high  and  low  water-mark,  the 
exclusive  use  of  which  was  demised,  as  aforesaid ;  that  the  defendants,  on  the  said 
1 2th  of  November,  as  the  bailitls  of  the  person  who  was  then  entitled  to  the  free- 
hold of    the  wharf   and    premises,  and  was  duly  authorized  by  law  to  distrain  for 
the  arrears,  seized  and  took  the    two  badges  as  a  distress  for  the  arrears  of    rent 
and,  shortly  afterwards,  sold  and  disposed  thereof,  to  satisfy  such  arrears."      Such 
is  the  ver-[357]  diet.     Nothing  is  demised  but  the  wharf-ground  and  premises  next 
the  river  Thames,  and  the  capital  built  brick  warehouse  of  three  floors,  erected  and 
built  thereon,  together  with  the  cellars,  soUars,  rooms,  chambers,  ways,  paths,  passages, 
lights,  easements,  profits,  commodities,  advantages,  and  appurtenances  whatsoever,  to 
the  s;iid  wharf-ground,  warehouse,  and  premises,  belonging  or  appertaining.     What 
is  demised,  therefore,  is  the  wharf-ground,  and  premises  next  the  river,  the  warehouse, 
and  the  easements  and  appurtenances  thereto  belonging      The  Jury  tell  us  that  it 
was  as  appurtenant  that  the  exclusive  right  to  the  use  of  the  land  in  question,  over 
which  the  barges  were  moored,  passed  to  the  lessee.     As  it  is  an  acknowledged  rule, 
that  land  cannot  be  appurtenant  to  laud,  it  follows  that  the  Jury  drew  a  right  infer- 
ence from  the  deed,  when  they  found  that  the  land  itself  between  high  and  low  water- 
mark was  not  demised  ;  atid  when  they  sav,  that  the  exclusive  use  of  the  land  was 
demised  for    the    accommodation    of    the    tenants  of    the  wharf,  they  do  not  mean 
exclusive  use  in  the  sense  which  those  words  import,  when  they  are  held  to  pass   the 
land  itself.      That  would  be  contrary  both  to  their  own  express  finding,  and  to  the 
manifest  construction  of  the  deed  itself,  set  out  upon  the  record.     It  may  be  assumed 
as  a  fact,  therefore,  that  the  land  over  which  the  barges  were  moored  was  not  demised, 
though  the  land  to  which  they  were   attached  was  demised.      The  question,  then, 
comes  to  be,  whether,  by  law,  a  distress  can  be  made  upon  property  situated  upon 
land  which  is  not  parcel  of  the  demise — land,  of  which  the  tenant  has,  at  most,  an 
easement. 

It  cannot  be  denied  that  the  law  is  generally  understood  to  be  as  laid  down  by 
the  Lord  Chief  Baron  Comyns  in  his  Digest,  title  Distress,  A.  3,  that,  for  rent  reserved 
upon  a  lease,  a  man  may  distrain  uf>on  any  part  of  the  land  out  of  which  the  rent 
issues,  evidently  implying  a  negative,  that  he  can  distrain  nowhere  else.  It  would, 
[358]  surely,  be  vain  to  contend,  that  the  rent  issued  out  of  the  soil  of  this  navigable 
river.  Much  ancient  learning  has  been  ingeniously  brought  into  action  upon  this 
occasion,  to  prove  that  a  distress  may  be  Uiken  upon  an  easement,  or  a  right  analogous 
to  what  the  tenants  are  supposed  to  have  had  upon  the  river  in  this  case.  But  none 
of  the  cases  cited,  when  examined,  warrant  the  proposition.  The  total  absence  of  all 
clear  and  direct  authority  upon  such  a  point  is,  I  think,  decisive  against  it.  I  do  not 
think  it  necessary  to  examine  the  dicta  and  cases  which  have  been  mentioned,  in  order 
to  shew  that  they  fail  in  establishing  the  proposition  for  which  they  have  been  cited. 
The  exceptions  to  the  rule,  that  the  distress  must  be  upon  the  land,  whether  they  are 
found  in  the  common  law,  or  introduced  by  statute,  all  prove  the  rule.  The  right  of 
the  lord  to  follow  when  the  cattle  are  removed  within  his  sight,  when  it  is  stated  by 
my  Lord  Coke  in  the  1st  Inst.  161,  is  put  upon  this,  that,  in  judgment  of  law,  they 
are  at  the  time  within  his  fee.      The  statute  of  Anne  affording  a  remedy  where  the 

Ex.  Div.  IV.— 39 
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s/oods  ;ire  carried  off  clandestinely  ;  the  statute  of  Geo  2,  authorizing  the  landlord  to 
distrain  cattle  feeding  upon  commons  appuitenant  to  the  land  demised  ;  all  these 
exceptions  prove  the  rule,  that  the  distress  must  be  made  upon  land  out  of  which  the 
right  of  the  landlord  issues.  There  is  no  reason  in  justice  for  extending,  by  subtlety, 
the  ri^ht  of  distraining,  beyond  what  the  ancient  law  of  the  realm  has  established. 
If  the'^law  were  as  contended  by  the  plaintiffs  in  error,  the  barges  of  a  stranger, 
moored  there  for  a  temporary  purpose,  with  their  cargoes,  might  be  seized,  which 
would  be  unjust.  It  has  been  said,  that  a  decision,  that  the  right  of  distraining  does 
not  exist  upon  property  situated  as  these  barges  wei-e,  would  be  dangerous  to  the 
commercial  interests  of  the  country  :  I  am  not  aljle  to  discover  the  danger.  The  land- 
lord will  have  his  remedy  by  distress  upon  the  premises  really  demised,  and  will  have, 
besides,  [359]  his  remedy  upon  the  contract.  If  it  be  supposed  that,  because  the  soil 
of  the  river  cannot  be  demised  by  the  owner  of  the  adjoining  wharf,  the  easement  or 
privilege  of  attaching  their  barges  to  the  adjoining  wharf  would  be  in  danger,  I  must 
say,  I  cannot  discover  the  consequence.  If  this  be  an  easement,  as  they  say  it  is,  to 
the  benefit  of  which  they  are  entitled,  the  law  has  the  means  of  protecting  men  in 
their  easements  appurtenant  to  their  lands,  as  well  as  in  the  lands  themselves.  We 
are  of  opinion,  that  the  judgment  should  be  affirmed. 

I  am  desii'ed  to  state,  that  the  late  Chief  Justice  of  the  Common  Pleas,  who  heard 
the  case  argued,  does  not  concur  in  the  opinion  I  have  delivered,  but  thinks  that  the 
judgment  ought  to  be  reversed ;  the  majority,  however,  of  the  Judges  are  of  opinion 
that  it  ought  to  be  affirmed  ;  and  let  it  be  affirmed  accordingly. 

Judgment  affirmed. 

[360]    Exchequer  Chamber  in  Equity. 

Heneage  and  Others  v.  Lord  Andover  and  Others.  Exch.  Ch.  in  Eq.  June 
16,  23,  1829. — A  testatrix  devised  certain  estates  to  trustees  for  a  term  of  five 
hundred  years,  and,  subject  to  the  term,  and  the  trusts  thereof  thereinafter 
declared,  she  devised  the  same  estates  to  the  use  of  various  persons  successively 
for  life  ;  with  remainder  to  the  first  and  other  sons  of  such  several  persons 
successively  in  tail  male  ;  with  remainder  to  the  daughters  of  such  several  persons, 
successively  in  tail  general ;  with  remainders  over.  The  trusts  of  the  five  hundred 
years'  term  were  declared  to  be,  that  the  trustees  of  the  term  should,  out  of  the 
rents  and  profits  of  the  hereditaments  comprised  in  the  said  term,  pay  the  several 
annuities  mentioned  in  the  will,  and,  subject  thereto,  should,  out  of  the  residue 
of  the  rents  and  profits  of  the  premises  comprised  in  the  said  term,  levy  and  raise 
such  sums  of  money,  not  exceeding  80001.  in  the  whole,  as  should  be  necessary 
to  pay  and  satisfy  such  debts  or  sums  of  money  as  might  be  due  and  owing  by 
her  late  husband,  or  by  herself,  either  by  mortgage,  bond,  or  otherwise  ;  and  all 
which  she  directed  the  trustees  to  pay,  satisfy,  and  di.schai-ge  out  of  the  said 
rents  and  pr-ofits,  in  such  manner-  and  form  as  they  should  think  fit,  and  as  soon 
as  conveniently  might  be  after  her-  decease  ;  and  subject  and  without  pr-ejudice  to 
the  several  trusts  declared  of  the  said  term,  upon  trust  to  pay  and  apply  the 
residue  and  overplus  of  the  net  rents,  issues,  and  pr-ofits  of  the  pr-emises  comprised 
in  the  said  five  hundr-ed  year-s'  term,  unto  the  person  or  persons  who,  for  the  time 
being,  should  be  next  entitled  to  the  revei-sion  or  r-emairrder  of  the  pr-emises, 
expectant  on  the  said  term,  under  the  limitations  ther-einbefore  contained  : — Held 
that  it  was  a  question  of  intention,  to  be  collected  from  the  pi-ovisions  of  the  will 
whether  the  testatrix  meant  to  char-ge  the  debts  upon  the  corpus  of  the  estate, 
or  only  to  direct  the  payment  out  of  the  arninal  rents  and  profits  ;  and,  upon  the 
several  pr-ovisions,  the  Conr-t  held,  that  the  testatrix  did  not  intend  that  the 
debts  should  be  raised  out  of  the  corpus  of  the  estate,  but  only  that  the  same 
should  be  discharged  out  of  the  annual  rents  and  profits.— Thoijgh,  in  favour  of 
credrtors,  the  Court  consider-s  a  devise  in  trust  for  paymerrt  of  debts  out  of  rents 
and  pr-ofits,  to  be  equivalent  to  a  devise  of  the  estate  itself  in  trust  for  payment 
of  debts,  and  will  direct  the  estate  to  be  sold  for  that  purpose,  yet  it  has  been 
m  cases  where  the  remainder-man  was  either  tenant  in  fee  or  in  tail,  and,  thei-efore, 
liable  to  pay  the  debts  sooner  or  later. 

John  Walker  Heneage,  by  his  will,  dated  17th  March,  1798,  after  chai-ging  all  and 
singular  his  real  estates  with  payment  of  his  just  debts,  gave  and  devised" alt  his  real 
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estates  in  Great  Britain,  to  his  wife,  Arabella  Walker  Heneage,  to  hold  the  same  unto 
her,  her  heirs,  and  assigns,  for  ever ;  and  he  gave  to  the  said  Arabella  Walker  Heneage, 
her  executors,  administrators,  and  assigns,  all  his  personal  estate  of  what  nature  or 
kind  soever ;  and  the  said  testator  appointed  the  said  Arabella  Walker  Heneage  sole 
executrix  of  his  said  will.  The  said  Arabella  Walker  Heneage,  by  her  will,  dated  the 
■25th  May,  1813,  gave  and  devised  all  her  manors,  me.ssuages,  lands,  and  hereditaments 
in  Wilts,  Berks,  Somerset,  Middlesex,  and  Surrey,  and  all  other  her  real  estates,  to  the 
Kight  Houourable  Charles  Meadows  Pierrepoint,  Earl  of  Manvers,  the  Right  Honour- 
able Thomas  Howard,  Lord  Viscount  Andover,  [361]  and  the  Right  Honourable 
Charles  Pierrepoint,  then  Lord  Viscount  Newark,  and  their  heirs,  to  the  use  of  Robert 
Nicholas  and  George  Wyld,  their  executors,  administrators,  and  assigns,  for  five 
hundred  years,  to  commence  from  the  time  of  the  said  testatrix's  decease,  without 
impeachment  of  waste,  but  upon  the  trusts  nevertheless  thereinafter  declared  ;  and, 
from  the  end  or  other  sooner  determination  of  the  said  term  of  five  hundred  years, 
and,  in  the  meantime,  subject  thereto,  and  to  the  trusts  thereof,  to  the  use  of  the 
plaintiff,  George  Heneage  Walker  Hene<age,  and  his  assigns,  for  his  life,  with  remainder 
to  the  said  Earl  of  Manvers,  Viscount  Andover,  and  Viscount  Newark,  and  theii-  heirs, 
during  the  life  of  the  said  George  Heneage  Walker  Heneage,  in  trust,  to  preserve 
contingent  remainders ;  and  after  the  decease  of  the  said  George  Heneage  Walker 
Heneage,  to  the  use  of  the  first,  second,  and  every  other  the  sou  and  sons  of  the 
body  of  the  said  George  Heneage  Walker  Heneage,  lawfully  to  be  begotten  in  tail 
male  ;  with  remainder  to  the  plaintiff,  Thomas  John  Wyld,  and  his  assigns,  for  his 
life  ;  with  remainder  to  his  fii-st  and  other  sons  in  tail  male  ;  with  remainder  to  the 
plaintiff,  William  Thomas  Wyld,  for  his  life  ;  with  remainder  to  his  first  and  other 
sons  in  tail  male  ;  with  remainder  to  James  William  Wyld,  since  deceased,  for  life ; 
with  remainder  to  his  first  and  other  sons  in  tail  male ;  with  remainder  to  the  fifth 
and  sixth,  and  every  other  son  of  George  AVyld,  by  Mary  Dionysia,  his  wife,  in  tail 
male  ;  with  remainder  to  the  use  of  the  first  and  every  other  son  of  the  plaintiff, 
George  Heneage  Walker  Heneage,  in  tail  male ;  with  like  remainder  to  the  sons  of 
his  brothers  ;  with  remainder  to  the  daughters  of  the  said  George  Heneage  Walker 
Heneage,  severally  and  successively,  in  tail  general ;  and,  for  default  of  such  issue,  to 
the  use  of  the  daughters  of  his  .said  brothers  in  tail  general,  with  the  ultimate 
remainder  to  the  plaintiff,  PVancis  John  St.  Quintin,  his  heirs  and  assigns,  for  ever. 

The  term  of  five  hundred  years  was  declared  to  be  [362]  limited  in  use  to  the  said 
Robert  Nicholas  and  George  Wyld,  their  executors,  administrators,  and  assigns,  as 
aforesaid,  upon  trust  that  they  should,  out  of  the  rents  and  profits  of  the  heredita- 
ments and  premises  comprised  in  the  said  term,  pay  to  the  defendant,  Arabella  Anne 
Caroline  Jenny  Pigott,  the  clear  net  sum  of  -5001.,  free  from  the  legacy-duty  and  all 
deductions,  to  be  paid  her  as  soon  as  convenient!}'  might  be  after  the  .said  testatrix's 
decea.se ;  and  should  also  pay  the  sum  of  7001.  (the  like  sura  having  been  expended 
by  her,  the  said  testatrix,  in  renewing  a  copyhold  estate  in  Cherhill,  in  the  said  county 
of  Wilts,  held  under  Mr.  Grub)  unto  her  executors  thereinafter  named,  to  be  applied 
by  them  upon  the  trusts  thereinafter  declared  concerning  her  residuary  personal 
estate ;  and  upon  further  trust,  during  the  life  of  the  said  Arabella  Anne  Caroline 
Jenny  Pigott,  in  case  she  should  continue  unmarried,  by  and  out  of  the  rents,  issues, 
and  profits  of  the  several  manors  and  other  hereditaments  and  premises  comprised 
in  the  said  term  of  five  hundred  years,  or  any  of  them,  to  levy  and  raise  the  clear 
yearly  sum  of  10001.  of  lawful  money,  free  from  Icgacj'-duty,  land-tax,  and  all 
other  taxes  and  deductions ;  and  should  pay,  apply,  and  dispose  of  such  yearly 
sum  of  10001.  by  equal  half-yearly  payments  into  her  proper  hands,  in  manner  therein 
mentioned  ;  and,  in  like  manner,  to  levy  and  raise  the  several  other  annuities  therein 
mentioned  ;  and  subject  to  the  several  trusts  and  directions  therein  declared  and 
hereinbefore  mentioned,  of  the  said  term  of  five  hundred  years,  upon  further  trust; 
and  the  testatrix  directed,  that  the  said  trustees  should,  out  of  the  residue  of  the  rents, 
issues,  and  profits  of  the  hereditaments  and  premises  comprised  in  the  said  term  of 
five  hundred  years,  levy  and  raise  all  such  sum  and  sums  of  money  not  exceeding,  in  the 
whole,  the  sum  of  80001.,  as  should  be  necessary  to  satisfy,  pay,  and  discharge  all  such 
debts  and  principal  sums  of  money,  and  interest  due  thereon,  as  might  be  justly  due  and 
owing  by  the  said  testatrix's  late  husband,  John  Walker  Heneage,  in  his  lifetime,  or  by 
[363]  herself,  either  by  mortgage,  bond,  simple  contract,  or  otherwise ;  all  which  she 
directed  the  said  Robert  Nicholas  and  George  Wyld  and  the  survivor  of  them,  or  the 
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executors  and  administrators  of  such  survivor,  to  pay,  satisfy,  and  discharge,  out  of 
the  said  rents  and  profits,  not  exceeding  the  said  sum  of  80001.,  in  such  manner, 
proportions,  and  form,  as  they  should  think  fit,  and  as  soon  as  conveniently  might  be 
after  her  decease ;  and  subject  and  without  prejudice  to  the  several  trusts  and  direc- 
tions thereinbefore  declared  and  mentioned,  of  and  concerning  the  said  term  of  five 
hundred  years,  upon  trust ;  and  she  directed,  that  the  said  trustees  should  pay  and 
apply  the"  residue  and  overplus  of  the  net  rents,  issues,  and  profits  of  the  premises 
comprised  in  the  said  term  of  five  hundred  years,  unto,  or  permit  and  sufler  the  same 
to  be  received  and  taken  by,  or  for  the  benefit  of  the  person  or  persons  respectively, 
who,  for  the  time  being,  should  be  next  entitled  to  the  reversion  or  remainder  of  the 
said 'premises,  expectant  on  the  said  term  of  five  hundred  years,  under  or  by  virtue  of  the 
limitations  before  contained.  And  the  said  testatrix  thereby  directed,  that  when  all 
and  every  the  trusts  and  purposes  thereby  declared  and  directed  of  the  said  term  of 
five  hundred  years,  should,  in  all  things,  be  fully  performed  and  satisfied,  or  should 
be  discharged,  either  by  becoming  unnecessary,  or  by  being  incapable  of  being 
performed,  or  by  any  other  means  ;  and  when  the  said  Kobert  Nicholas  and  George 
Wyld,  and  each  of  them,  their  and  each  of  their  executors  and  administrators,  should 
be  reimbursed  and  satisfied  all  charges  and  expenses  occasioned  by  or  relating  to  the 
trusts  thereby  in  them  reposed,  then  the  same  term  of  five  hundred  years  should  cease 
and  determine,  and  be  utterly  void.  And  the  said  testatrix  declared  her  will  and 
mind  to  be,  that,  after  satisfaction  of  the  trusts  therein  and  hereinbefore  mentioned  of 
the  said  term,  so  far  as  related  to  the  payment  of  debts,  if  the  person  or  persons,  for 
the  time  being  entitled  to  an  estate  for  life  in  the  hereditaments  [364]  hereinbefore 
devised  in  settlement  by  the  said  will,  should  be  under  the  age  of  twenty-one  j'ears, 
then,  during  his  or  their  minority,  the  said  Earl  of  Manvers,  Viscount  Andover,  and 
Viscount  Newark,  should  enter  into  and  hold  possession  of  the  said  manors  and  other 
hereditaments,  and  receive  and  take  the  rents,  issues,  and  annual  proceeds  and  profits, 
and  out  of  the  same  apply  any  annual  sum  or  sums  of  money,  according  to  the  age 
or  respective  ages  of  such  minor  or  minors  respectively,  but  not,  at  any  one  period, 
exceeding  the  yearly  sum  of  8001.,  for  or  towards  the  maintenance  or  education  of 
such  minor  or  minors  respectively,  and,  subject  thereto,  lay  out  and  invest  the  said 
yearly  rents,  issues,  and  profits,  or  the  surplus  thereof,  in  manner  therein  mentioned. 
And  the  testatrix  declared  her  .will  and  mind  to  be,  that  they  the  said  trustees  should 
be  possessed  of  and  interested  in  the  said  stocks,  funds,  and  securities,  interests, 
dividends,  and  annual  produce,  and  the  accumulations  respectively,  upon  trust,  at  the 
end  of  such  minoiity,  or  sooner,  if  they  should  think  proper,  to  call  in  or  dispose  of 
the  same,  and  convert  them  into  money,  and  lay  out  and  invest  the  money  to  arise 
and  be  produced,  as  last  mentioned,  in  the  purchase  of  freehold  estates  of  inheritance, 
to  be  situate  in  the  county  of  Wilts,  and  should  settle  and  assure  the  .same  to  the  uses 
to  which  the  manors  and  other  hereditaments,  from  the  rents  and  profits  of  which  the 
accumulations  should  have  been  respectively  produced,  should,  by  virtue  of  the  said 
will,  then  stand  limited  and  settled.  And  the  said  testatrix,  after  making  certain 
specific  bequests  and  legacies,  gave  and  bequeathed  to  the  said  trustees,  the  sum  of 
24151.  4s.  Three  per  cent.  Bank  Annuities,  then  standing  in  the  name  of  the 
Accountant-General  of  the  Court  of  Chancery,  in  trust,  to  permit  the  dividends  for 
ever  to  be  received  by  or  for  the  benefit  of  the  person  or  persons  respectively,  who, 
for  the  time  being,  should  be  in  possession  of  her  said  estate  and  premises,  by 
virtue  of  the  limitations  thereinbefore  contained.  [365]  And  the  said  testatrix  gave 
and  bequeathed  the  residue  of  her  money,  stocks,  funds,  and  all  other  her  personal 
estate,  to  the  said  Viscount  Andover,  Robert  Nicholas,  and  George  Wyld,  upon  trust 
for  the  person  therein  mentioned.  And  the  said  testatrix  appointed  "the  said  Lord 
Viscount  Andover,  Robert  Nicholas,  and  George  Wyld,  executors  of  her  said  will. 

By  a  codicil,  dated  the  9th  April,  1815,  after  reciting  that,  since  the  making  her 
will,  she  had  purchased  from  Robert  Maundrell,  Esq.,  a  freehold  estate  in  Compton 
Bassett,  then  in  the  occupation  of  Clare  Flower,  for  25551.  she  thereby  gave  and 
devised  the  same  unto  and  to  the  use  of  Sir  Jonathan  Cope,  Bart.,  and  Edward 
Goddard  Clerk,  their  heirs  and  assigns,  for  ever,  upon  trust,  nevertheless,  immediately 
after  her  decease,  to  offer  the  same,  together  with  the  timber  thereon  growing;,  unto 
the  Earl  of  Manvers,  Viscount  Andover,  and  Robert  Nicholas,  to  be  by  them  purchased 
for  the  sum  of  26271. ;  and  her  will  was,  that  in  case  the  said  Eari,  Viscount,  and 
Robert  Nicholas  should  be  desirous  of  purchasing  the  hereditaments  and  premises  at 
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the  said  sum  of  26271.,  that  the  said  Sir  Jonathan  Cope  and  Edward  Goddiird  should 
convey  and  assure  the  said  hereditaments  unto  and  to  the  use  of  the  said  Earl,  Viscount, 
and  Robert  Nicholas,  for  ever,  upon  the  trusts,  nevertheless,  and  subject  to  the  like 
restiictions  as  were  declared  and  directed  in  her  said  will,  concerning  her  manors, 
capital  and  other  messuages,  lands,  and  hereditaments,  in  her  said  will  devised  unto 
the  said  Earl,  Viscount,  and  Robert  Nicholas,  and  their  heirs,  upon  trust  for  the 
immediate  benefit  of  the  plaintiflF,  and  his  issue  in  tail  male,  and  the  several  other 
persons  in  the  limitations  of  her  said  will  mentioned :  and  the  said  testatrix  thereby 
authorized  and  empowered  the  said  Earl,  Viscount,  and  Robert  Nicholas,  from  and 
out  of  the  rents,  i.ssues,  and  profits  of  all  and  singular  her  real  estates,  to  raise  and 
advance  the  s;iid  sum  of  26271.  for  the  purchase  of  the  said  hereditaments  and  premises, 
to  be  settled  and  conveyed  to  them  in  manner  aforesaid. 

[366]  By  another  codicil,  dated  the  27th  April,  1816,  the  testatrix  revoked  the 
appointment  of  George  Wyld  as  a  trustee  and  executor,  and  in  his  stead  appointed 
the  defendant  Edward  Goddard  :  and  she  also  appointed  the  said  Edward  (4oddard  a 
joint  executor  of  her  will  (instead  of  the  said  George  ^^'yld),  together  with  the  said 
Lord  Viscount  Andover  and  Robert  Nicholas. 

The  testatrix  died  about  the  26th  June,  1818. 

The  Earl  of  Manvers  died  in  the  life-time  of  the  testatrix,  and  the  said  Charles 
Pierrepoint  Viscount  Newark  thereupon  succeeded  to  the  title  of  Earl  of  Manvers ; 
he,  however,  did  not  in  any  manner  act  in  the  trusts  of  the  will  and  codicils,  but 
renounced  and  disclaimed  the  same ;  and  Viscount  Andover,  Robert  Nicholas,  and 
Edward  Goddard,  aft«r  the  death  of  the  said  testatrix,  duly  proved  the  said  will  and 
codicils  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury. 

The  suit  was  instituted  for  the  purpose  of  taking  the  usual  accounts,  and  obtaining 
the  opinion  of  the  Court  on  the  construction  of  the  will  of  the  testatrix. 

By  the  decree  made  on  the  hearing  of  the  cause,  dated  the  12th  day  of  June,  1820, 
it  was  declared,  that  the  will  and  codicil  of  .John  Walker  Heneage,  and  the  will  and 
codicils  of  Arabella  Walker  Heneage  were  well  proved  ;  and  it  was  referred  to  the 
Deputy  Remembrancer  to  make  various  inquiries,  as  to  who  were  the  heirs-at-law  and 
next  of  kin  of  the  said  testator  and  testatrix. 

In  pursuance  of  the  decree  and  the  general  order  of  transfer,  Jefferies  Spranger, 
Esq.,  one  of  the  Masters  of  the  said  Court,  made  his  report,  dated  the  25th  day  of 
May.  1821.  By  a  decree  on  further  direction,  dated  the  23rd  May,  1822,  it  was 
declared,  that  the  plaintiff  George  Heneage  Walker  Heneage  was  entitled  to  an  estate 
for  life  in  such  parts  of  the  real  estates  of  the  testator  John  Walker  Heneage  as  were 
unsold  and  undisposed  of  by  the  testatrix  Arabella  Walker  Heneage  in  her  lifetime, 
devised  to  him  by  the  will  and  codicils  of  the  testatrix,  subject  to  [367]  the  term  of 
five  hundred  years,  vested  in  the  defendants  Robert  Nicholas  and  Edward  Goddard, 
with  such  limiUitions  over  as  were  contained  in  the  will  of  the  testatrix  ;  and  that  the 
plainlift"  George  Heneage  Walker  Heneage  was  also  entitled  in  like  manner  to  all  the 
real  estates  of  the  testatrix  of  which  she  was  seised  at  the  several  times  of  making  her 
will  and  codicils,  and  of  her  death,  and  which  were  devised  to  him  by  her  said  will 
and  codicils,  subject  to  and  with  such  limitations  over  as  aforesaid.  And  it  was 
referred  to  the  said  Master  to  take  the  several  accounts  therein  directed. 

The  Miister  made  his  report,  bearing  date  the  1st  day  of  May,  1827. 

By  a  subsequent  decree,  made  on  further  directions,  dated  27th  June,  1827,  it  was 
ordered,  that  the  report  should  be  confirmed  ;  and  that  it  should  be  referred  to  the 
Master,  to  compute  what  part  of  the  debts  of  the  testator  John  Walker  Heneage,  and 
of  the  testatrix  Arabella  Walkei-  Heneage,  were  then  due,  and  which  were  specified 
in  the  said  report,  as  composed  of  interest,  which  had  accrued  due  during  the  time 
the  plaintifT  George  Heneage  Walker  Heneage  had  been  entitled  to  the  rents  and 
profits  of  the  estates  in  question  ;  and  the  Court  declared,  that  such  part  of  the  interest 
which  had  so  accrued,  ought  to  be  paid  out  of  the  fund  in  Court,  arising  from  rents 
and  profits;  and  that  the  surplus  of  the  said  debt,  including  the  sum  of  1501.  and 
interest,  due  to  William  Chivers,  and  secured  by  the  promissory  note  of  the  testatrix, 
bearing  date  the  8th  February,  1814,  not  exceeding  80001.,  ought  to  be  paid  out  of 
the  same  fund  :  and,  without  prejudice  to  the  said  inquiry,  it  was  ordered  by  the 
Court,  that  the  Accountant^General  should  sell  the  sum  of  12,1541.  7s.  5d.  Bank 
31.  per  cent.  Reduced  Annuities,  standing  in  his  name,  to  the  credit  of  this  cause,  to 
an  account,  intitled,  "  the  real  estates,"  which  had  arisen  from  such  rents  and  profits  ; 
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and  that,  out  of  the  monies  which  should  arise  by  such  sale,  the  said  Accountant- 
Gencral  [368]  should  pay  to  the  several  persons  named  in  the  third  schedule  to  the 
report,  and  also  to  the  said  William  Chivers,  the  several  sums  so  reported  due  to  them 
respectively,  and  should  pay  the  balance  of  the  money,  to  be  produced  by  the  said  sale, 
to  the  plaintifl'  George  Heneage  Walker  Heneage,  he  undertaking  to  pay  thereout 
the  subsequent  interest  on  the  said  debts. 

The  plaintiff  G.  H.  W.  Heneage  applied  for  a  re-hearing  of  the  cause,  and  a  varia- 
tion of  so  much  of  the  last-mentioned  devise  as  is  above  stated,  on  the  following  among 
other  grounds,  viz.  that  the  charges  of  5001.  and  7001.,  and  the  amount  of  the  debts, 
not  exceeding  80001.,  due  from  the  testator  John  Walker  Heneage,  and  the  testatrix 
Arabella  Walker  Heneage,  ought  to  be  raised  by  sale  or  mortgage  of  a  sufficient  part 
of  the  estates  in  the  pleadings  mentioned ;  and  that  the  interest  only  on  those  debts 
ought  to  be  paid  out  of  the  rents  and  profits  of  those  estates  accrued  due  since  the 
death  of  the  said  testatrix;  or,  if  the  Court  should  not  be  of  this  opinion,  then,  that 
the  whole  of  the  rents  and  profits  accrued  due  during  the  minority  of  the  plaintiff 
ought  to  be  applied,  so  far  as  the  same  would  extend,  in  payment  of  such  debts  and  the 
interest  thereon,  and  not,  as  provided  by  the  deci'ee,  that  the  interest  only  on  those 
debts,  during  that  period,  should  be  paid  out  of  such  rents  and  profits. 

Mr.  Treslove  and  Mr.  Koupell,  for  the  plaintiff  G.  H  W.  Heneage,  in  support  of 
the  re-hearing,  contended,  that  the  debts  ought  to  be  raised  by  a  sale  of  the  real 
estates,  and  not  out  of  the  annual  rents  and  profits.  Trafford  v.  Ashton  (1  P.  W.  415), 
Shrewsbury  v.  Shrewsbury  (1  Ves.  jun.  234  ;  3  Bro.  C.  C.  120),  Bootle  v.  BlumleH  (1  Meriv. 
193  ;  19  Ves.  491),  Allan  v.  Backhouse  (2  Ves.  &  B.  65),  Ivy  v.  Gilbert  (Prec.  in  Ch. 
583 ;  2  P.  W.  13),  Evelyn  v.  Evelyn  (2  P.  W.  659),  and  Green  v.  Belchier  (1  Atk.  505), 
were  cited. 

Mr.  Skirrow,  for  some  of  the  defendants,  and  particularly  [369]  foi'  the  first  tenant 
in  tail,  insisted  that  it  was  a  question  of  intention,  to  be  collected  from  the  whole  will, 
whether  the  incumbrances  were  to  be  discharged  out  of  the  annual  rents,  or  out  of  the 
estate  itself,  and  that  the  former  was  evident!}'  the  intention  of  the  testatrix.  Heycock 
V.  Heycock  (1  Vern.  256),  Talbot,  v.  Shrewsbury  (Prec.  in  C.  394),  Okeden  v.  Okeden 
(1  Atk.  550),  Mills  V.  Banks  (3  P.  W.  8),  Warier  \.  Hutchinson  (I  Sim.  &  S.  276). 

Mr.  Wray,  for  some  of  the  defendants. 

Mr.  Tennant,  for  the  Earl  of  Suffolk  and  the  other  trustees. 

Lord  Chief  Baron  (after  stating  the  facts).  In  this  case  it  has  been  ai-gued 
that,  although  the  80001.  is  directed  to  be  paid  out  of  the  rents  and  profits,  yet,  that 
this  direction  does  not  mean  out  of  the  annual  rents  and  profits  only,  but  out  of  the 
corpus  of  the  estate ;  and  it  has  been  said,  that  many  cases  have  been  decided,  in 
which,  under  such  a  devise,  it  has  been  held,  that  the  charge  may  be  raised  by  sale 
or  mortgage. 

Upon  looking  into  those  cases,  they  do  not  appear  to  me  to  decide  the  question 
in  the  present  case;  the  question  now  being,  whether  the  testatrix  did  not  intend 
this  to  be  a  charge  upon  the  rents  and  profits  given  to  the  tenant  for  life  or  first 
tenant  of  the  freehold.  The  cases  are,  however,  material,  as  shewing  that  the  words 
"  rents  and  profits  "  in  devises  of  this  description,  do  not  necessarily  mean  annual  rents 
and  profits.  In  the  earliest  case  which  occurred  on  this  point,  the  precise  words  were, 
in  substance,  immaterial,  because  the  remainder-men  were  either  tenants  in  fee,  or 
tenants  in  tail,  with  a  power  of  converting  the  estate  into  a  fee  :  they  only  affected 
the  time  at  which  those  who  were  entitled  to  the  charge  should  be  paid  ;  the  remainder- 
man had  to  pay  them  sooner  or  later.  But  where  the  re-[370]-mainder-man  is  tenant 
for  life  only,  the  application  of  this  case  is  very  important,  for  it  comes  to  be  a  question, 
whether  he  shall  pay  the  interest  of  the  charge  only,  or  whether  he  shall  also  pay 
the  capital.  This  is  strictly  a  question  of  intention,  to  be  collected  from  the  language 
of  the  will,  with  reference  to  the  different  provisions  contained  in  it.  There  can  be  no 
doubt,  generally  speaking,  that  rents  and  profits  mean  annual  rents  and  profits. 

I  thnik  the  eases  shew,  that  where  the  remainder-man  takes  an  estate  of  inherit- 
ance, unless  there  be  something  demonstrating  a  contrary  intention  in  the  devisor,  the 
Court  in  favour  of  the  person  entitled  to  the  charge,  if  it  be  a  gross  sum,  will  raise  it 
by  sale  or  mortgage.  The  controversy  becomes  more  important  and  critical  where  the 
remamder-man  is  tenant  for  life  only.  It  is  a  question  materially  affecting  the  interest 
of  the  devisee,  whether  the  corpus  of  the  estate  is  to  bear  the  charge,  or  the  devisee  is 
to  lose  all  benefit  of  his  estate,  until  the  charge  is  satisfied. 
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I  can  treat  this  as  a  question  of  intention  only.  In  the  present  case,  it  seems  clear 
that  the  words  "  rents  and  profits,"  prima  facie,  mean  annual  rents  and  profits.  But 
if  no  inference  arises  from  the  dispositions  in  the  will,  to  shew  that  the  devisor  so 
intended,  there  would  be  a  very  strong  inclination  on  the  part  of  the  Court  to  construe 
these  words  in  the  manner  they  have  often  been  construed,  so  as  to  prevent  the  tenant 
for  life  from  entirely  losing  the  benefit  of  the  devise  in  his  favour.  However  much 
I  may  regret  it,  I  cannot  help  thinking  that,  in  the  present  devise,  the  intention  is 
manifest  to  make  the  gross  sums  of  5001.,  7001.,  and  80001.,  charges  upon  the  annual 
rents  and  profits ;  and  the  reasons  upon  which  I  come  to  that  conclusion  are,  1st,  The 
testatrix  uses  the  words  rents  and  profits,  which,  prima  facie,  mean  annual  rents  and 
profits.  ■2nd,  The  gross  sums  are  directed  to  be  paid  in  the  same  terms  as  the  annuities  ; 
and,  therefore,  if  the  argument  on  the  [371]  part  of  the  plaintiff  were  correct,  the 
testatrix  must  have  usecl  the  same  words  to  express  dififerent  intentions — meaning 
annual  rents,  when  she  directs  the  annuities  to  be  paid  out  of  them ;  and  a  charge 
upon  the  corpus  of  the  estate,  when  she  directs  the  gross  sums  to  be  raised  out  of  such 
rents  and  profits.  .And  Srdly,  Some  of  the  gross  sums,  viz.  Mr.  Heneage's,  her  husband's, 
debts,  and  her  own  mortgage,  were  already  charges  on  the  estate. 

It  is  a  strange  provision  to  provide  for  Mr.  Heneage's  debts,  by  a  charge  upon  the 
body  of  the  estate,  to  the  extent  of  a  part  of  «0001.,  when  they  were  already,  and 
independently  of  her  intention,  to  the  whole  amount,  a  charge  upon  the  corpus  of  the 
estate.  If  it  be  supposed  that  the  testatrix  meant  to  ease  the  inheritance  at  the 
expense  of  the  first  taker,  then  the  whole  is  natural  and  consistent;  and  this  supposi- 
tion is  the  more  probable,  as  all  the  devisees  for  life  were  at  that  time  infants  of 
tender  age.  The  same  observation  applies  to  the  mortgage.  It  is  absurd,  if  it  be 
considered,  that  the  proportion  of  the  80001.  to  be  applied  in  payment  of  the  mortgage, 
is  to  be  only  a  charge,  of  which  the  tenant  for  life  w;vs  to  keep  down  the  interest  only. 
It  would,  in  eflfect,  be  doing  nothing.  But,  it  is  a  material  and  effective  provision,  if 
the  testatrix  intended,  by  a  dedication  of  the  rents  for  some  time  after  her  decease, 
to  alleviate  the  burden  which  she  had  laid  upon  the  inheritance. 

The  manner  in  which  the  testatrix  disposes  of  the  rents  and  profits  after  the 
trusts  of  the  term  shall  have  been  satisfied,  affords  almost  conclusive  evidence,  that 
she  meant  those  trusts  to  be  provided  for  by  annual  rents  and  profits.  When  her 
devise  to  the  tenant  for  life  is  of  the  residue  and  overplus  of  the  rents  and  profits, 
after  the  charges  are  satisfied,  it  is  a  manifest  declaration,  that  the  charges  arc  to  be 
satisfied  out  of  the  same  rents  and  profits  of  which  the  residue  is  so  given.  The  next 
provision,  disposing  of  the  surplus  rents,  in  case  of  the  remainder-[372]-maii  being  an 
infant  when  the  charges  are  .satisfied,  affords  an  argument  of  the  same  description, 
and  equally  conclusive.  She  directs  the  same  trustees  to  take  the  rents,  issues,  and 
annual  proceeds  and  profits:  here  she  uses  the  words  "annual  proceeds  and  profits" 
after  the  trusts  respecting  the  payment  of  debts  are  satisfied,  that  is,  after  the  80001. 
is  raised,  she  directs  them,  out  of  the  surplus,  to  allow  a  maintenance  to  the  infant 
remainder-man.  Is  it  not  obvious,  then,  that  when  she  directs  the  maintenance  to  be 
raised  out  of  the  surplus  annual  rents,  after  the  80001.  shall  be  levied  and  raised,  that 
she  understood  the  80001.  was  to  be  raised  out  of  the  annual  rents? 

There  arises,  from  the  same  provision,  another  argument,  which  is,  if  possible, 
more  satisfactory,  because  it  does  not  rest  upon  the  use  of  two  or  three  words,  but 
upon  the  substance  of  the  provision  made.  She  directs  the  surplus  of  these  rents,  out 
of  which  the  80001.  is  to  be  raised,  after  the  maintenance  is  provided  for,  to  be  accumu- 
lated during  the  infancy  of  the  first  tenant  of  the  freehold  ;  and  then,  what  does  she 
direct  to  be  done  with  it?  She  directs  it  to  be  laid  out  in  land,  and  settled  to  the 
same  uses.  Can  any  thing  be  more  inconsistent  and  absurd,  than  that  she  should 
direct  a  sum  to  be  raised  out  of  rents  and  profits,  meaning  by  sale  or  mortgage,  and 
then,  when  this  shall  be  done,  provide,  that  the  surplus  rents  and  profits  shall  be  laid 
out  in  land  and  settled  to  the  same  uses. 

Almost  every  paragraph  convinces  me  that,  when  the  testatrix  directed  the  charges 
in  gross  to  be  levied  and  raised  out  of  rents  and  profits,  she  meant  annual  rents  and 
profits,  and  had  an  absolute  intention,  that  no  devisee  of  the  freehold  should  receive 
any  thing  until  those  charges  were  satisfied.  Other  observations  might  be  made  to 
the  same  purpose,  but  1  do  not  think  it  necessary  to  pursue  the  subject  further. 
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[373]     Jones  v.  Yates.     Exch.  Ch.  in  Eq.     June  22nd,  1829.— Demurrer  to  bill 

by  assignees  of  a  bankrupt,  on  the  ground  that  it  did  not  state  the  suit  to  be 

instituted  with  such  consent  of  the  creditors  or  of  the  commissioners,  as  required 

by  the  statute  6  Geo.  4,  c.  16,  over-ruled. 

[S.  G.  in  King's  Bench,  9  B.  &  C.  532  ;  4  Man.  &  Ry.  613 ;  7  L.  J.  K.  B.  (0.  S.)  217.] 

Demurrer  on  two  grounds,  but  the  argument  was  confined  to  one  point  only,  the 

other  being  abandoned. 

The  ground  of  demurrer  now  argued  was,  that  the  bill,  being  filed  by  assignees, 
did  not  state  that  it  was  filed  with  such  consent  of  the  creditors  as  required  by  the 
statute  (G  Geo.  4,  c.  16). 

Mr.  Knight,  in  support  of  the  demurrer,  cited  Bozon  v.  Williams  (2  Younge  &  J. 

475). 

Mr.  Jervis  and  Mr.  Duckworth,  for  the  bill,  relied  on  Bcvan  v.  Lewis  (1  Glyn  &  J. 

245). 

Lord  Chief  Baron.  My  present  inclination  is,  to  over-rule  this  demurrer ;  but, 
before  I  do  so,  I  will  consult  with  the  other  equity  Judges  on  the  subject. 

There  is,  ceitainly,  great  advantage  in  requiring  a  plaintiff  to  state  his  rights 
accurately  on  the  record  ;  but  it  seems  to  me  very  questionable,  whether  the  act  of 
Parliament  intended  that  the  assignees  should  be  stopped  from  instituting  a  suit 
without  the  consent  of  the  creditors,  or  only  intended  to  provide,  as  between  the 
assignees  and  the  creditors,  that  the  assignees  should  be  responsible,  if  they  instituted 
any  suit  without  the  consent  directed  by  the  act.  In  point  of  fact,  the  assignees,  by 
the  assignment  to  them,  get  that  species  of  interest,  which  would  enable  them  to 
institute  any  action  or  suit,  but  then  comes  the  prohibition  in  the  act.  Now,  whether 
that  mere  prohibition  is  to  have  the  effect  of  depriving  the  assignees  of  the  right, 
which  their  situation  would  othei-wise  give  them,  or  has  only  the  effect  of  rendering 
them  liable  to  [374]  the  creditors,  for  the  consequences  of  any  action  or  suit  instituted 
without  their  consent,  is  very  questionable. 

I  promised  to  speak  to  the  other  Judges  about  this  demurrer.  I  have  done  so, 
and  I  am  now  disposed  to  over-rule  the  demurrer,  but  without  costs. 

I  have  spoken  to  both  the  Master  of  the  Rolls  and  the  Vice-Chancellor  ;  and  if 
those  learned  Judges  continue  of  the  opinion  now  entertained  by  them,  a  different 
rule  will,  for  the  futuie,  prevail  in  the  Court  of  Chancery^. 

Demurrer  over-ruled,  but  without  costs. 

CXJTTEN  V.  Sanger.  Exch.  Ch.  in  Eq.  June  25th,  1829.— Where,  on  the  hearing 
of  the  cause,  the  Court  held,  that  there  was  not  sufficient  evidence  of  the  insolvency 
of  a  person  within  the  meaning  of  the  Bankrupt  act,  6  Geo.  4,  c.  16,  s.  75,  so  as 
to  render  void  a  settlement  executed  by  him  ;  and  the  plaintiff  afterwards  dis- 
covered further  evidence  of  the  insolvency,  which,  relying  on  the  former  evidence 
being  sufficient,  he  did  not  obtain  befoie  the  heai'ing,  though  he  might  have  done 
so;  the  Court  refused  to  grant  a  re-heaiing,  the  petition  not  being  presented 
within  six  months  from  the  date  of  the  decree,  according  to  the  general  order ; 
the  Court  also  considering,  that  the  new  evidence  could  not  be  received  without 
allowing  other  evidence  in  explanation  of,  or  conti'adiction  to  it. 

[See  the  report  of  this  cause  on  the  hearing,  2  Younge  &  J.  459  ;  148  E.  R.  989 

(with  note).] 

In  this  case,  the  plaintiff'  presented  a  petition  for  leave  to  present  a  petition  for  a 
rehearing  on  the  ground,  that  an  inquiiy  ought  to  have  been  directed  as  to  the 
insolvency  of  Tucker  ;  but  if  not,  yet,  that  the  plaintiff'  had  since  discovered  further 
evidence  clearly  establishing  that  fact,  and  which  he  would  have  been  prepared  with 
at  the  original  hearing,  if  he  had  not  considered  that  Dandridge's  evidence  was  con- 
clusive on  the  subject. 

The  evidence  which  the  plaintiff'  was  prepared  to  offer  of  Tucker's  insolvency  was, 
the  production  of  the  proceedings  under  an  insolvent  act,  by  which  he  was  discharged 
out  of  prison  ;  and  an  affidavit  of  the  plaintiff's  solicitor,  that  he  had  not  before 
searched  for  that  evidence,  considering  Dandridge's  testimony  sufficient  evidence 
of  the  insolvency ;   and   that,  suspecting  Tucker  to  have  perjured   himself,  he  had 
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since  searched  in  the  proper  offices,  and  had  discovered  the  proceedings  under  the 
insolvent  act. 

[375]  Mr.  Knight  and  Mr.  O.  Anderdon,  in  support  of  the  petition.  This  petition 
involves  two  questions  :  first,  whether  a  petition  for  rehearing  can  now  he  received, 
notwithstanding  the  general  order  of  the  Court  (13  Nov.  1731 ;  see  -  Fowl.  199), 
directing  applications  for  a  rehearing  to  be  made  within  six  months  from  the  pro- 
nouncing of  the  decree  ;  and  secondly,  whether  it  ought  not  to  be  received,  on  the 
ground  of  the  discovery  of  the  further  evidence.  Though  the  petition  was  not  pre- 
sented within  the  time  prescribed  by  the  general  rule  of  the  Court,  yet  special  circum- 
stances mav  induce  the  Court  to  dispense  with  the  rule.  MilforJ  v.  Paternoster 
(1  M'Clel.  &  Y.  1.50),  IJowyer  v.  Briyhl  (M'Clel.  479),  iri/ld  v.  JFard  (2  Younge  &  J. 
381).  The  evidence  respecting  the  renewal  of  the  bills  was  presumed  to  raise  a 
sufficient  case  for  an  inquiry  as  to  Tucker's  solvency.  We  have  now  clear  evidence  of 
his  insolvency  at  the  date  of  the  deed,  and  evidence  which  could  not  at  the  hearing 
have  been  met  or  opposed,  as  we  might  have  produced  the  discharge  of  Tucker,  under 
the  insolvent  act,  as  an  exhibit.  In  fFUliamson  v.  Huttmi  (9  Price,  186,  194),  the 
cause  was  reheard  upon  the  discovery  of  additional  evidence,  and  the  decree  varied. 
The  judgment  in  Milfonl  v.  I'utemoster  is  accompanied  by  an  observation,  that  no 
other  decree  could  have  been  made.  In  Gratwirhe  v.  Utiermare,  in  the  note  to  Milfonl 
and  Patenioster,  a  rehearing  was  granted.  Nwdham  v.  Smith  (2  Vein.  463)  was  also 
referred  to  on  the  part  of  the  petitioner. 

Mr.  .lervis,  for  the  defendants.  In  jnUiamsmi  v.  Hulton,  the  only  evidence 
admitted  was  some  additional  terriers.  In  Grafwicke  v.  Utiermare,  the  decree  was  not 
attempted  to  be  altered.  Though  this  cause  was  not  heaid  until  June,  1828,  yet  it 
was  in  the  paper  for  hearing  the  [376]  preceding  January,  and,  during  all  that  time, 
the  plaintiff  must  have  known,  from  Daiidridge's  evidence,  that  Tucker  had  attempted 
to  take  the  benefit  of  the  insolvent  act. 

l.ORD  Chief  Baron.  There  are  a  great  many  objections  to  this  petition.  In  the 
first  place,  it  is  in  opposition  to  the  standing  order  of  the  Court,  which  had  for  its 
object,  to  put  an  end  to  litigation,  and  to  compel  persons  in  the  first  insUince  to  bring 
forward  their  case  as  it  ought  ultimately  to  stand.  It  is  of  such  importance  to  the 
administration  of  justice  that  these  rules  should  be  adhered  to,  and  so  beneficial  to  the 
public,  that  I  think  it  is  much  better  to  run  the  risk  of  inflicting  a  slight  individual 
injury,  than  that  the  public  should  be  uncertain  when  the  rules  will,  and  when  they 
will  not,  be  enforced.  It  has  been  urged,  that  circumstances  may  occur  which  would 
justify  a  dispensation  with  the  order.  I  will  not  now  consider  this,  the  whole  Court 
having  lately  decided  to  the  contrary.  I  will,  however,  go  so  far  into  the  argument, 
as  to  consider,  whether  this  case  discloses  any  such  special  circumstJtnces.  As  to  the 
first  point,  the  plaintiff's  attorney  must  have  known  the  facts  to  which  Tucker  was 
likely  to  be  examined  for  the  defendants,  and  that  he  would  be  called  to  prove  his 
solvency,  and  he  should  have  been  on  his  guard,  and  have  tiiken  the  necessary  means 
for  proving  the  insolvency.  It  is  the  very  spirit  and  essence  of  cross-examination  in 
equity,  that  parties,  knowing  who  the  witnesses  are,  but  not  what  they  are  likely  to 
prove,  should  produce  evidence  by  a  cross-examination  of  them  or  otherwise.  He 
must  have  found  in  the  depositions  what  Tucker's  evidence  was ;  but  then,  it  is  said, 
that  he  suspected  Tucker  had  perjured  himself.  If  this  were  true,  the  practice  is 
very  clear,  he  might  have  examined  witnesses  to  impeach  the  credit  of  Tucker.  I 
think  the  same  difficulty  will  arise,  even  if  a  supplemental  bill,  in  the  nature  of  a  bill 
of  review,  be  filed.  In  such  case,  witnesses  may  [377]  be  examined  to  impeach  the 
testimony  of  the  other  witnesses,  and  as  to  facts  not  material  to  the  issue,  but 
additional  evidence  cannot  be  entered  into.  The  Courts  have  always  been  most 
anxious  to  prevent  a  fresh  examination,  with  a  view  to  avoid  perjury.  Whether  the 
additional  facts,  now  attempted  to  be  introduced  into  this  case,  can  be  received,  if  a 
supplemental  bill,  in  the  nature  of  a  bill  of  review,  be  filed,  it  will  be  for  the  Judge, 
who  then  sits  here,  to  decide.  I  think  it  very  doubtful  whether  they  can  be  received. 
I  cannot  acquit  the  parties  of  negligence  in  not  producing  these  documents  at  the 
original  examination  of  the  witnesses.  In  IVyld  v.  IFard,  the  documents  could  not  in 
any  manner  be  contradicted.  In  the  present  case,  a  mass  of  additional  evidence  is 
sought  to  be  introduced.  The  fact  of  Tucker's  being  insolvent  may  admit  of  explana- 
tion. The  defendants  might,  perhaps,  be  able  to  prove  that  he  was  solvent  in  1821, 
notwithstanding  his  difficulties  in  181-5.     If  I  were  to  admit  this  evidence,  I  must  let 

Ex.  Div.  IV.— 39* 


1226  LORD   KENSINGTON    V.  PITGH  3  Y.  &  J  378. 

in  a  general  examination,  and  do  that  which  a  Court  of  equity  has  always  struggled 
to  avoid,  in  order  to  prevent  perjury.  I  think  I  cannot  let  this  petition  be  set  down. 
I  would,'  if  necessary,  give  the  plaintiff  leave  to  file  a  supplemental  bill,  but  no  per- 
mission from  me  is  necessary  for  that  purpose. 

I  cannot  help  saying,  that  I  now  feel  very  great  doubt,  whether  the  infants  have 
not  gained  an  estate  to  which  they  are  not  entitled. 

I  must  reject  this  petition,  but  without  costs. 

[378]    Before  the  Whole  Court. 

Lord  Kensington  v.  Pugh.  Exch.  Ch.  in  Eq.  June  :!9th,  1S29.— Permission 
given  to  exhibit  an  interrogatory  after  publication  passed,  to  prove  the  antiquity 
of  the  hand-writing  in  a  book  preserved  in  the  British  Museum. 

Mr.  Boteler  moved,  after  publication  passed,  for  leave  to  exhibit  an  interrogatory, 
to  prove  the  antiquity  of  the  hand-writing  in  an  antient  book  in  the  British  Museum. 

Mr.  Treslove  and  Mr.  Haslewood,  for  the  plaintiff,  opposed  the  motion,  con- 
tending that  the  rule,  with  respect  to  proving  the  custody  from  which  documents 
came,  would  be  broken  down,  if  the  evidence  were  admitted,  as  a  person  might  convey 
a  spurious  book  or  old  document  into  the  Museum  for  the  purpose  of  manufacturing 
a  title.  They  also  contended,  that  the  application  ought  to  have  been  made  before, 
and  not  after  publication  had  passed. 

The  Court  granted  the  application,  on  paj'ment  of  costs. 

Before  the  Lord  Chief  Baron. 

BozON  V.  Williams.  Exch.  Ch.  in  Eq.  July  2nd,  21st,  22ad,  1829. — Motion  for 
leave  to  except  to  the  Master's  certificate  of  the  taxation  of  costs,  refused.  The 
proper  course  is  to  petition,  that  the  Master  may  review  his  taxation. — Where 
copies  of  deeds  or  other  papers  are  furnished  by  either  party  to  the  Judge  of  the 
Coui't,  the  party  is  not  entitled  to  the  costs  of  such  copies  as  against  the  other 
side,  but  they  are  merely  personal  costs,  to  be  sustained  by  the  party  furnishing 
them,  unless  there  be  a  fund  in  Court;  this  being  in  accordance  with  the  practice 
in  the  Court  of  Chancery. — Where,  on  the  hearing  of  the  cause,  the  suit  is 
decreed  to  be  dismissed,  it  has  been  the  practice  in  this  Court  for  the  decree  con- 
taining the  pleadings  to  be  drawn  at  full  length,  whilst,  in  Chancery,  a  short 
order  of  dismissal  is  usually  drawn  up.  Memorandum. — The  practice  proposed 
to  be  altered  for  the  future. 

[For  former  proceedings  see  2  Y.  &  J.  475 ;  and  p.  1.50,  ante.] 

Mr.  Bethell  moved,  that  the  plaintiff  might  be  at  liberty  to  except  to  the  Master's 
certificate  of  the  taxation  of  costs  in  this  suit. 

[379]  The  Lord  Chief  Baron  objected  to  hear  the  application  on  motion,  and 
directed  a  petition  to  be  presented. 

A  petition  was  accordingly  presented. 

The  petition  complained  of  the  allowance  by  the  Master  to  the  defendant's  solicitor 
of  various  sums  on  the  taxation  of  the  costs.  The  items  particularly  objected  to,  and 
on  which  the  discus.sion  arose,  were  the  sum  of  401.,  charged  for  copies  of  deeds,  &c., 
furnished  by  the  defendant  to  the  Lord  Chief  Baron,  previously  to  his  pionouncing 
judgment  in  the  cause ;  and  the  sum  of  301.,  charged  for  drawing  up  and  entering  the 
decree  in  the  cause. 

Mr.  Bethell,  in  support  of  the  petition,  contended  that  the  defendant  was  not 
entitled  to  the  costs  of  any  papers,  furnished  at  the  request  of  the  Court ;  and,  that 
the  order  being  a  decree  of  dismissal,  it  ought  to  have  been  only  a  short  order,  as  was 
the  case,  as  he  stated,  in  the  Court  of  Chancery. 

Mr.  Walker,  for  the  defendants,  in  opposition  to  the  petition,  stated  that  the 
Master  had  inquire-l  into  the  practice  in  the  Court  of  Chancery,  and  found,  that  it 
was  there  usual  to  allow  the  costs  of  copies  of  documents  made 'for  the  Court.  That 
many  ot  the  copies  in  this  case  were  also  necessarily  made  for  the  use  of  counsel. 
Ihat,  it  the  practice  in  the  Court  of  Chancery,  with  respect  to  decrees  of  dismissal 
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were  as  stated,  still,  it  did  not  prevail  in  this  Court ;  and,  if  the  defendant  objected 
to  the  length  of  the  decree,  he  ought  to  have  done  so  before  it  was  diawn  up. 

-lulv  22nd. — Lord  Chief  Hakon.  I  have  inquired  into  the  practice  in  the  Court 
of  Chancerv.  I  think  there  must  be  a  review  of  the  taxation  in  this  case.  I  have 
ascertained  that  the  ta.xation  is  not  according  to  the  practice  in  the  Court  of  Chancery. 
I  find,  that,  according  [380]  to  the  practice  in  that  Court,  where  papers  are  furnished 
b}'  either  party  to  the  Judge,  the  amount  is  not  allowed  to  the  party,  where  they  are 
personal  costs,  and  do  not  come  out  of  a  fund  ;  but  there  is  no  authority  in  the  Court 
of  Chancery  for  saying,  that  copies  of  any  deeds  or  documents,  not  actually  read  at 
the  hearing,  but  furnished  by  the  parties  to  the  Court,  shall  be  costs  as  against  the 
othr  r  party.  I  do  not  believe  that  any  of  these  copies  were  made  expressly  for  me, 
for  I  believe  that  they  were  made  for  the  use  of  counsel. 

It  is  quite  established  in  that  Court,  which  has  far  more  extensive  practice,  that 
such  costs  cannot  be  allowed.  And  it  is  highly  proper,  that  the  practice  of  both 
Courts  should  be  assimilated  ;  and  the  certificate  must,  therefore,  go  back  on  this 
point.  It  certainly  seems  hard,  that  a  party  should  not  have  the  costs  actually 
incurred  by  him,  and  should  not  be  allowed  copies  made  for  the  use  of  the  Court, 
without  counsel  l)eing  put  to  read  the  original  instruments. 

\\'ith  respect  to  the  length  of  the  decree,  being  merely  a  decree  dismissing  the  bill, 
the  decree  seems,  in  this  case,  to  be  according  to  the  established  practice  of  this  Court, 
though  contrary  to  the  practice  of  the  Court  of  Chancery.  Where  a  party  has  received 
the  decree,  and  paid  for  it  according  to  the  practice  of  the  Court,  it  would  be  most 
unjust  to  deprive  him  of  those  costs;  and  the  defendant  must,  therefore,  be  allowed 
such  costs  in  this  case  But  I  will  have  this  subject  considered  shortly.  The  petition 
must  be  dismissed  as  to  this. 

Minutes. — Refer  it  back  to  the  Master  to  review  his  taxation  of  the  costs,  so  far 
as  relates  to  the  allowance  of  costs  of  copies  of  documents  furnished  to  the  Lord 
Chief  Baron. 

The  remainder  of  the  petition  rejected. 

[381]    Before  the  Whole  Court. 

Willis  v.  Farrer.  Exch.  Ch.  in  Eq.,  Sittings  after  Term.  July  20th,  1829.— 
Motion  to  postpone  the  new  trial  of  an  issue  in  a  tithe  suit  from  the  Summer  to 
the  Spring  assizes,  on  the  ground,  that  the  application  for  the  new  trial  of  the 
issue,  and  the  decision  of  the  Judge,  granting  the  new  trial,  in  which  he  stated 
the  verdict  on  the  first  trial  to  be  against  the  opinion  of  himself  and  the  learned 
Judge  who  tried  it,  had  been  published  in  the  newspapers,  and  was  likely  to 
influence  the  Jury,  especially  as  it  was  to  be  tried  by  the  same  Judge,  refused 
with  costs. 

Mr.  John  Williams  and  Mr.  Boteler,  on  the  part  of  the  plaintiff,  moved  to  postpone 
the  new  trial  of  the  issue  directed  in  this  case  from  the  next  assizes  until  the  following 
Spring  assizes. 

The  f  round  of  the  application  was,  that  a  report  of  the  application  to  the  Lord 
Chief  Baron  for  a  new  trial  (see  this  application,  p.  264,  ante),  and  of  his  Lordship's 
decision,  granting  the  new  trial,  in  which  decision  his  Lordship  observed,  that  the 
verdict  was  against  the  opinion  of  himself  and  of  the  learned  Judge  who  ti-ied  it,  had 
been  rccentlv  published  in  the  Yorkahire  Guzitte,  and  would  greatly  influence  the  minds 
of  the  Jury,  especially  as  the  issue  would  be  tried  before  the  .same  learned  -ludge. 
Whilst,  if  the  trial  were  postponed  to  the  Spring  assizes,  the  public  would  forget  the 
case,  and  possibly  it  might  then  be  tried  by  another  Judge. 

Mr.  Brougham  and  Mr.  Simpkinson,  contra.  It  is  most  desirable  that  the  issue 
should  be  tried  by  the  same  Judge ;  for,  if  his  opinion  be  mis-represented  in  the 
report,  he  will  have  the  opportunity  of  correcting  it,  and  if  not  mis-represented,  he 
will  be  able  to  tell  the  Jury  that  he  continues  of  the  same  opinion.  If  this  were  a 
"ood  objection,  there  never  could  be  a  new  trial  in  London  or  Middlesex,  the  causes 
beinc'  always  tried  before  the  same  Judge  at  Nisi  Prius.  No  person  can  doubt  that 
justice  will  be  done  by  the  learned  Judge.  The  publication  of  the  report  is  no  ground 
for  postponing  the  trial.  Scarcely  any  application  is  now  made  for  a  new  trial  which 
is  not  published  in  the  [382]  newspapers,  and  there  is  no  pretence  that  this  is  inac- 
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curate,  on  the  contrary,  it  is  admitted  to  be  correct,  having  been  taken  by  the  short- 
liand  \viiter  of  both  parties.  The  rule,  that  the  party  intrusted  to  carry  down  the 
issue  may  make  one  default,  does  not  apply  to  the  case  of  a  new  trial ;  and,  thei'efore, 
if  the  issue  be  not  taken  down  at  the  next  assizes,  the  defendant  will  be  entitled  to 
take  the  issue  pro  confesso. 

Lord  Chief  Baron.  There  seems  to  be  no  doubt  that  the  report  in  this  case  is 
correct,  and  there  is,  therefore,  no  ground  for  delaying  the  trial.  If  it  had  been  a 
misrepiesentation,  and  there  had  not  been  sufficient  time  or  opportunity  to  correct  it, 
that  miiiht,  perhaps,  have  afforded  some  ground.  There  does  not  appear  to  me  to  be 
any  reason  for  not  trying  this  the  first  opportunity,  and  before  the  same  Judge.  It 
cannot  be  better  tried  ;  and  the  argument  on  this  point  cannot  be  received.  The 
plaintiff  is  entitled  to  the  postea,  and  he  can  carry  it  down  or  not.  I  shall  now  abstain 
from  expressing  any  opinion  on  the  subject.  If  he  neglects  to  take  it  down,  that  will 
be  for  future  consideration.     He  will  exercise  his  right  under  advice. 

Garrow,  B.  1  .have  heard  nothing  which  should  induce  the  Court  to  stay  the 
trial.  The  objection  is,  that  the  Jury,  who  may  have  to  try  the  issue,  may  have  read 
the  report.  How  are  they  to  be  prevented  from  doing  so^  The  Jury  will,  however, 
be  told  by  the  learned  Judge  who  may  try  the  issue,  that  they  are  not  to  found  their 
judgment  on  any  foimer  trial,  but  on  the  evidence  before  them  in  the  particular  case. 
As  to  what  the  parties  may  do  in  the  event  of  the  issue  not  being  tried  at  the  next 
assizes,  I  abstain  from  giving  any  opinion. 

HuLLOCK,  B.  1  concur  in  abstaining  from  giving  any  [383]  opinion  on  the 
circumstances  of  the  case.  I  do  not  see  any  difficulty  which  did  not  exist  before  the 
first  trial.  If  the  plaintiff  does  not  proceed,  he  will  run  the  risk  of  a  motion  to  take 
the  issue  pro  confesso  against  him. 

Vaughan,  B.  AVith  respect  to  postponing  the  trial,  I  cannot  listen  to  the  grounds 
of  the  application.  It  has  been  said,  that  the  publication  may  influence  the  minds  of 
the  Jury.  But  the  accuracy  of  the  report  is  not  disputed.  If  the  report  had  been 
accompanied  by  inflammatory  remarks  or  observations,  it  might  have  been  a  ground 
for  postponing  the  trial  until  the  agitation  occasioned  by  it  had  subsided.  As  to  the 
objection  of  having  the  issue  tried  by  the  same  Judge,  it  is  the  constant  course  in  the 
administration  of  justice,  and  such  an  objection  was  never  before  suggested.  No 
mis-direction  is  imputed  to  the  learned  Judge ;  and  the  mere  circumstance  of  the 
verdict  being  against  his  opinion,  cannot  afford  any  ground  for  such  a  course.  It  has 
been  said,  that  no  inconvenience  can  arise  by  this  delay.  I  am  not  sure  of  this  ;  there 
may  be  many  old  witnesses,  whose  testimony  may  be  lost  by  postponing  the  trial. 
I  see  no  ground  for  the  postponement.  As  to  the  effect  of  the  order"  not  beint; 
peremptory  on  the  face  of  it,  a  question  may  arise,  whether  the  party  is,  or  is  not, 
bound  to  try  ;  this  will,  however,  properly  be  decided  before  the  Lord  Chief  Baron 
in  its  proper  place. 

Motion  refused,  with  costs. 

[384]  Morris  h.  Barrett.  Exch.  Ch.  in  Eq.  June  22nd,  July  24th,  1829.— 
Where  the  residue  of  real  and  personal  estates  were  devised  by  a  testator  to  his 
two  sons  as  joint  tenants,  and  the  two  sons,  after  the  father's  decease,  and  during 
the  period  of  twenty  years,  carried  on  the  business  of  farmers  with  such  estates, 
and  kept  the  monies  arising  therefrom  in  one  common  stock,  and  with  part  of 
such  monies  purchased  other  estates  in  the  name  of  one  of  thera,  but  never  in 
any  manner  entered  into  any  agreement  respecting  such  faiming  business,  or 
ever  accounted  «ith  each  other:— it  was  held,  under  the  circumstances,  that 
they  contniued,  at  the  death  of  one  of  them,  joint  tenants  of  all  the  property 
that  passed  by  the  will  of  their  fathei-,  but  weie  tenants  in  common  of  the  after 
purchased  estates. 

[Eef erred  to,  Davies  v.  Games,  1879,  12  C.  D.  817  ;  TJavies  v.  Davirs, 
[1894]  1  Ch.  402.] 

William  Barrett,  by  his  will,  dated  1st  November,  1803,  executed  and  attested 
so  as  to  pass  real  estate,  after  certain  specific  devises  and  bequests,  devised  and 
bequeathed  all  the  rest  and  residue  of  his  real  and  personal  estate,  of  what  nature  or 
kmd  soever,  and  wheresoever,  to  his  two  sons  Joseph  Barrett  and  James  Harrett,  to 
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hold  to  them,  their  heirs,  executors,  administrators,  and  assigns,  for  ever,  and 
appointed  them  joint  executors  of  his  will. 

Joseph  Barrett  and  James  Barrett  duly  proved  the  will,  and  entered  upon  and 
possessed  themselves  of  such  residue,  which  consisted,  among  other  things,  of  several 
estates,  whereon  their  father  had  carried  on  the  business  of  a  farmer,  and  of  stock, 
goods,  monies,  and  securities  for  monies.  And  they  cultivated  and  managed,  in  the 
usual  manner  of  farmers,  in  common,  the  estates  of  their  father  included  in  the  said 
residue,  and  kept  their  monies  arising  therefrom  in  one  common  stock,  to  which  each 
had  access  ;  but  they  never  entered  into  any  agreement  or  understanding  as  to  such 
farming,  nor  ever  accounted  the  one  to  the  other  of  them  in  respect  thereof,  or  of  the 
monies  which  from  time  to  time  formed  such  common  stock  ;  and  certain  monies, 
arising  as  well  from  the  sale  of  the  said  stock  and  the  calling  in  of  the  securities  of 
their  father,  as  from  the  profits  of  their  biisines.s,  were  from  time  to  time  laid  out  in 
the  purchase  of  certain  estates  in  the  name  of  the  said  James  Barrett,  which,  when  so 
purchased,  they  let,  and  added  the  rents  thereof,  as  they  were  from  time  to  time 
received,  to  the  common  stock. 

James  Barrett,  by  his  will,  dated  15th  January,  1824,  duly  executed  and  attested 
to  piiss  real  estjite,  gave  and  devised  as  follows  : — "  I  give  and  devise  unto  my  brother 
Joseph  as  well  all  the  freehold  as  also  all  the  leasehold  [385]  estates  to  which  we  are 
entitled  under  the  will  of  our  lat«  father,  that  is  to  say,  as  to  the  freehold  to  him  and 
his  assigns  for  and  during  the  term  of  his  natural  life,  and  as  to  the  leasehold,  to  him 
for  and  during  so  many  years  of  my  term  and  estate  therein  as  shall  run  out  and 
expire  in  his  lifetime  ;  and  from  and  after  the  decease  of  my  said  brother  Joseph,  I 
give  and  devise  all  the  said  freehold  and  leasehold  estates  unto  my  friends,  Thomas 
Fooks,  of  Sherborne,  in  the  county  of  Dorset,  gentleman,  and  John  Stone,  of  IlilHeld, 
in  the  same  county,  gentleman,  and  to  their  heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  of  the  estates  respectively  :  but,  nevertheless,  upon, 
and  subject  to  the  trusts,  and  for  the  purpose  of  making  sale  thereof  as  hereinafter 
mentioned.  And  I  give  and  devise  unto  my  friends  the  said  Thomas  Fooks  and  John 
Stone  my  close  of  freehold  land,  lat«  Bellamy's,  at  Sherborne  afores.aid,  and  my 
copyhold  estiite  at  Stoke-under-Hamdon,  in  the  county  of  Somerset,  as  well  as  all  my 
other  freehold  and  leasehold  estate  whatsoever  or  wheresoever ;  but,  nevertheless, 
upon  the  trusts  and  for  the  purposes  hereinafter  mentioned,  that  is  to  say,  in  trust 
to  let  the  same  for  the  best  rent  that  can  be  reasonably  obtained,  until  the  residue  of 
my  personal  estate  hereinafter  bequeathed  shall  come  to  be  divided,  when  it  is  my 
will,  that  the  said  freehold  and  leasehold  estate  shall  be  sold  by  public  auction  for 
the  best  price  that  can  be  oljtained,  the  rents  and  profits  thereof  in  the  meantime  to 
be  received,  being  from  time  to  time  to  be  united  with  the  residue  of  my  personal 
estate  ;  and  my  will  is,  and  I  do  direct,  that  the  freehold  and  leasehold  estate  above 
given  and  devised  to  my  said  brother  Joseph  for  his  life,  shall  either  be  sold  in  like 
manner  at  the  time  of  his  death,  or  otherwise  let  in  like  manner  as  I  have  directed 
with  regard  to  the  other  estates,  and  then  sold  at  the  same  period  of  time  as  those 
estates  are  :  and  as  to  all  the  money  arising  from  the  sale  of  all  my  freehold  and  lease- 
hold estates  so  [386]  directed  to  be  sold,  my  will  is,  that  the  same,  when  received, 
shall  be  united  with  the  residue  of  my  personal  estate,  unless  circumstances  shall 
require  any  part  to  be  taken  for  the  purpose  of  paying  any  legacy  given  by  this  my 
will,  from  any  unforeseen  loss  or  deficiency  in  my  personal  estate.  I  give  and 
bequeath  to  my  said  brother  Joseph  all  my  live  and  dead  stock  and  household  goods 
and  furniture  that  may  be  in  and  about  the  house  and  farm  at  Baileyridge  and  Leigh 
aforesaid  ;  and,  unless  he  thinks  proper  to  institute  any  examination  into  my  accounts 
respecting  our  joint  concerns  as  farmers,  I  direct  that  no  account  shall  be  made  out 
or  claimed  against  him,  my  will  and  desire  being,  that  every  thing  shall  be  considered 
as  finally  settled  between  us."  The  testator,  after  giving  all  his  money,  and  securities 
for  money,  and  the  residue  of  his  personal  estate  unto  his  said  brother  Joseph,  and 
the  said  Thomas  Fooks  and  John  Stone,  their  executors  and  administrators,  upon  the 
several  trusts  therein  mentioned,  and  under  which  the  several  plaintiffs  in  this  case 
took  beneficial  interests,  some  for  life,  and  others  absolutely,  he  appointed  the  said 
Thomas  Fooks,  John  Stone,  and  Joseph  Barrett,  executors  of  his  said  will.  James 
Barrett  died  soon  after  making  his  will,  leaving  Joseph  Barrett,  his  brother  and  heir- 
at-law,  also  his  customary  heir ;  and,  after  his  death,  Thomas  Fooks  alone  proved 
his  will. 


1230  BROWN   V.  REINA  3  Y.  &  J.  387. 

The  bill  was  filed  by  the  plaintiffs,  as  legatees  and  persons  beneficially  entitled 
under  the  will  of  James  Barrett,  against  Joseph  Barrett,  and  Fooks  and  Stone,  the 
trustees  and  executors,  for  the  several  accounts  of  the  real  and  personal  estates  of  the 
said  James  Barrett,  and  of  his  debts,  funeral,  and  testamentary  expenses  and  legacies, 
and  to  have  the  claims  of  the  plaintiffs  secured  and  paid  to  them. 

The  defendant,  Joseph  Barrett,  by  his  answer,  set  up  a  claim  by  survivorship  to 
all  such  parts  of  the  real  and  [387]  personal  property  as  were  devised  to  him  and  his 
brother  bv  the  will  of  their  father,  William  Barrett. 

Mr.  Wvatt,  and  Mr.  Warry,  for  the  plaintiffs.  There  can  be  no  doubt  that,  as  to 
the  profit.?  derived  from  the  carrying  on  of  the  partnership  business,  there  was  a 
severance,  and  that  the  parties  were  tenants  in  common.  Juchon  v.  Jackson  (7  Ves. 
535;  9  Ves.  591).  If  there  be  a  severance  as  to  the  profits,  there  can  be  no  reason 
why  the  capital  should  not  also  be  severed.  A  covenant  to  sell  has  been  held  to  be  a 
severance  ;  so,  an  agreement  or  a  mortgage.  In  Jackson  v.  Jackson,  Lord  Eldon  lays 
down  the  rule  as  being  in  favour  of  merchants.  And  if  personal  property  used  for 
the  purposes  of  trade  be  not  subject  to  the  jus  aeerescendi,  neither  is  real  estate  so 
used,  both  being  merely  treated  as  stock  for  the  purposes  of  ti'ade.  Selkrig  v.  Davis 
(2  Dow,  2.30),  Crawshuy  v.  Mauh  (1  Swanst.  495,  521).  The  mode  in  which  the 
property  is  treated  gives  a  character  to  it.  Moiiey  v.  Bird  (3  Ves.  jun.  629).  In  this 
case,  the  two  brothers  treated  the  property,  for  upwards  of  twenty  years,  as  paitner- 
ship  property. 

Mr.  Pasmore,  for  the  defendants  in  the  same  interest  as  the  plaintiffs. 

Mr.  Jervis,  and  Mr.  Spurrier,  for  the  defendant  Barrett.  Jackson  v.  Jackson  was 
decided  upon  the  peculiar  language  of  the  will  in  that  case.  A  residue  bequeathed  to 
two,  without  words  of  severance,  is  clearly  a  joint  interest.  Crooke  v.  De  Fawles 
(9  Ves.  197).  Admitting,  that  an  agreement  for  a  severance  may  be  inferred  from  the 
conduct  of  the  parties,  with  regard  to  the  property,  still  there  is  nothing  in  this  case 
to  warrant  such  an  inference.  The  defendant  does  not  dispute  that  the  estates 
purchased  with  the  profits  of  the  business,  and  the  partnership  stock,  were  pro- [388]- 
perty  held  by  the  brothers  as  tenants  in  common,  but  contends  that  the  leasehold 
estates,  and  the  personal  estate,  of  which  the  father  died  possessed,  were  held  by  them 
as  joint  tenants  With  regard  to  the  real  estate,  no  doubt  can  be  entertained. 
A\  iiere  leal  estates,  conveyed  to  persons  in  form  as  joint  tenants,  have  been  adjudged 
to  have  been  held  by  them  as  tenants  in  common,  the  estates  have  been  purchased 
expressly  for  the  purposes  of  a  partnership,  or  for  a  joint  speculation,  as  in  Lake  v. 
CracMock  (3  P.  Wms.  158).  No  case  can  be  cited,  in  which  real  estate  devised  has 
been  converted  from  an  estate  in  joint  tenancy  to  a  tenancy  in  common.  In  Jackson 
V.  Jackson,  the  real  estate  was  directed  to  be  treated  as  personalty,  and  the  object  of 
the  testator  was  to  form  a  partnership.  In  Jeffereys  v.  Small  (1  Vern.  217),  it  was 
held,  that  if  two  take  a  lease  of  a  farm  jointly,  it  shall  sur\'ive  ;  but  the  stock,  though 
used  jointly,  shall  not  survive;  and  though  the  Lord  Chancellor,  in  commenting  on 
this  case,  in  Jtickson  v.  Jachon,  treats  it  as  not  being  now  law,  in  some  respects,  still 
it  is  good,  so  far  as  regards  the  lease.  In  the  present  case,  there  were  no  accounts 
stated  between  the  parties,  no  division,  nor  any  acts  tending  to  shew  an  intention  to 
create  a  severance. 

Mr.  Wyatt,  in  reply.  In  Jacksmi  v.  Jackson,  Lord  Eldon  held,  under  the  circum- 
stances of  that  case,  that,  though  a  joint  tenancy  was  created  by  the  will,  yet  the 
course  of  dealing  between  the  parties  had  rendered  it  a  tenancy  in  common.  There 
are  equally  special  circumstances  in  this  case  to  induce  the  Court  to  come  to  the  like 
conclusion. 

July  24th.— On  this  day,  the  Lord  Chief  Baron  expressed  his  opinion  that,  as  to 
the  leasehold  and  personal  estate  which  passed  by  the  will  of  the  father-,  William 
Barrett,  the  two  .sons  remained  joint  tenants ;  but,  that,  as  to  all  the  after-purchased 
estates,  they  were  tenants  in  common. 

[389]  Brown  r.  Reina.  Exch.  Ch.  in  Eq.  March  2nd,  1829.— The  common 
mjunction  to  stay  proceedings  at  law  cannot  be  extended  to  stay  trial  after  an 
order  to  amend. 

Bill  for  a  discovery,  and  injunction  to  stay  proceedings  at  law.  The  answer  being 
filed,  the  bill  was  amended,  to  which  an  answer  was  also  put  in  :  four  exceptions  were 
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taken  to  the  answer  to  the  amended  bill.  On  the  26th  Febtuaiy,  an  injunction  was 
granted  on  the  opening  of  a  material  exception,  the  other  three  exceptions  being 
submitted  to.  On  the  same  day,  an  oi'der  was  olitained  for  leave  to  amend,  and  that 
the  defendant  might  answer  the  amendment  and  the  exceptions  at  the  same  time. 

Mr.  Pasmore  now  moved,  on  the  part  of  the  plaintiff,  that  the  injunction  might  be 
extended  to  stay  trial. 

Mr.  Wakefield,  for  the  defendant,  contended  that  the  plaintiff'  could  not  obtain  an 
order  to  extend  the  injunction  to  stay  trial  after  the  order  to  amend. 

And  The  Lord  Chief  Baron,  being  of  this  opinion, 

Refused  the  motion. 

Robert  G.\rdner  r.  Mary  Lyddon,  and  Others.  Exeh.  Ch.  in  Eq.  1829. — Devise 
to  A.  and  B.  and  their  heirs,  to  sell  and  dispose,  at  their  discretion,  of  all  the 
testator's  right  in  King's  Sedgmoor,  belonging  to  the  manor  of  Moorlinch,and  all  his 
right  in  Mooilinch,  if  an  act  should  pass  for  inclosing  the  said  moor  within  twenty 
years,  and  to  pay  the  proceeds  to  the  several  persons  therein  mentioned.  An 
inelosure  act  passed  within  the  twenty  years,  and  various  allotments  were  made 
in  respect  of  the  testator's  estates : — Held,  that  the  devise  was  in  the  nature  of 
an  executory  devise,  to  take  eflTect  on  the  passing  of  the  act;  and  that,  under 
the  devise,  the  devisees  took  a  quarter  part  of  the  money  produced  by  the  sale  of 
the  allotments  in  King's  Sedgmoor,  in  respect  of  the  manor  of  Moorlinch,  and  the 
whole  of  the  proceeds  of  the  sale  of  allotments  in  respect  of  lands  in  Moorlinch. 

Charles  Winter,  by  his  will,  duly  executed  and  attested  to  pass  freehold  estates, 
dated  23rd  December,  [390]  178.5,  (among  other  things),  devised  to  his  niece  Mary 
Winter  all  that  meadow,  by  Parker's  house,  in  Moorlinch,  during  his  light  therein,  if 
she  married  a  man  worth  3001.,  but,  if  she  married  a  man  worth  less  than  3001.,  he 
gave  and  bequeathed  the  same  to  his  nephew  Charles  Winter.  And  the  testator  gave 
and  bequeathed  inito  his  brother-in-law  John  Lyddon,  and  his  kinsman  (Jeorge 
Beckham,  and  their  heirs,  to  sell  and  dispose,  at  their  discretion,  one  (juarter  part  of 
all  his  right  in  King's  Sedgmoor,  belonging  to  the  manor  of  Moorlinch,  and  all  his 
right  in  Moorlinch,  if  an  act  should  p;iss  for  inclosing  the  said  moor  within  twenty 
years.  And  he  directed  the  monies,  to  aiise  by  such  sale,  to  be  equally  divided 
between  his  sister,  the  defendant  Mary  Lyddon,  and  all  her  children  ;  and  the  defen- 
dant Richard  Williams,  son  of  their  daughter,  the  defendant  Mary  Williams,  and 
their  heirs :  also  all  the  children  of  the  said  testator's  sister,  Betty,  the  late  deceased 
wife  of  the  plaintiff"  Robert  Gardner,  and  their  heirs  ;  and  the  children  of  his  niece, 
the  defendant  Joan  Blake ;  and  also  all  the  children  of  his  nephew,  the  defendant 
Richard  Gardner;  and  all  the  children  of  his  niece,  the  defendant  Eleanor  Bickham ; 
and  also  his  said  nephews  and  niece,  the  defendants  John  Winter,  Charles  Winter, 
and  Mary  Winter;  to  be  equally  divided  between  them,  the  amount  of  what  it  should 
be  sold  for  by  his  trustees  before  mentioned.  And  all  the  rest,  residue,  and 
remainder,  of  his  estate,  lands,  goods,  and  chattels,  the  said  testiitor  thereby  gave  and 
bequeathed  unto  his  said  sister,  the  defendant  Mary  Lyddon,  and  her  husband,  John 
Lyddon,  and  their  heirs  for  ever,  subject  to  the  payment  of  his  just  debts  and  legacies 
thereinbefore  given.  And  the  testator  appointed  them  joint  executrix  and  executor 
of  his  said  will. 

The  testator  died  on  the  15th  March,  1791. 

In  the  31st  Geo.  3,  (1791),  an  act  was  passed  for  draining  and  dividing  King's 
Sedgmoor. 

[391]  The  bill  was  filed  by  the  plaintiff  on  behalf  of  himself  and  the  other 
creditors  of  the  testator,  seeking  the  usual  accounts  and  the  marshalling  of  assets ; 
and  it  raised  the  question,  what  rights  and  interests  in  King's  Sedgmoor  and  Moorlinch 
were  intended  to  be  pa.ssed  bv  the  devises  before  alluded  to. 

Upon  the  hearing  of  the  cause,  it  was  referred  to  the  Deputy  Remembrancer  to 
take  the  usual  accounts,  and  to  sell  such  parts  of  the  said  testator's  estates  as  remained 
unsold. 

Various  proceedings  were  had  before  the  Deputy  Remembrancer,  and,  afterwards, 
before  the  Master ;  and  all  the  testator's  estates  were  sold. 

By  a  decree,  made  on  the  24th  December,  1814,  it  was,  among  other  things, 
ordered  that  the  Deputy  Remembrancer  should  report  what  was  the  amount  of  the 
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clear  surplus  after  the  payments  therein  directed  ;  and  that  he  should  distinguish  how 
much  thereof  arose  from  the  sale  of  the  fee-simple  estates,  how  much  from  the  estates 
held  upon  leases  for  lives,  how  much  from  the  copyhold  estates,  and  how  much  from 
the  personal  estates. 

Master  Spranger,  by  his  report,  dated  16th  June,  1829,  stated  the  result  of  the 
inquiries  directed  by  the  last-mentioned  order.  And,  hy  his  report,  and  the  schedules 
thereto,  it  appeared,  that  very  considerable  sums  had  been  produced  by  the  sale  of 
allotments  of  land  in  King's  Sedgmoor,  allotted  under  the  act  before  alluded  to,  in 
respect  of  divers  fee-simple  estates  of  the  testator. 

The  cause  now  came  on  for  further  directions,  the  points  for  di.scussion  being, 
what  interests  in  King's  Sedgmoor  and  Mooilinch  passed  by  the  will. 

Mr.  Roupell,  and  Mr.  Sharpe,  for  all  the  defendants,  except  Mary  J.yddon,  and 
Govett  and  wife.  The  defendants  are  entitled  to  one  quarter  of  the  monies  produced 
by  the  sale  of  all  the  lands  allotted  in  Sedgmoor,  and  to  all  the  monies  produced  by 
the  sale  of  all  the  es-[392]-tates  in  Moorlinch.  The  words  of  the  will  are  large 
enough  to  convey  every  interest  which  the  testator  had  in  Moorlinch. 

Mr.  Simpkinson,  and  Mr.  Spence,  for  the  defendant,  Mary  Lyddon.  The  words 
of  the  will  are  inconsistent ;  the  testator  only  intended  to  give  one  quarter  of  the 
whole.  And  he  only  meant  to  give  commonable  rights,  in  case  Sedgmoor  should  be 
inclosed.  The  testator  was  lord  of  the  manor  of  Moorlinch,  and,  in  such  character, 
was  entitled  to  certain  commonable  rights  in  Sedgmoor.  He  was  entitled,  in  respect 
of  his  manorial  lights,  to  common  of  pasture  for  all  commonable  cattle  ;  and  this  being 
a  common  appurtenant  to  his  estate,  he  was  not  able  to  sever  those  rights  from  his 
estate.  Common  appurtenant  cannot  be  granted  to  another  (Cro.  Jac.  14).  Nor  can 
common  appurtenant,  or  appendant,  be  turned  into  common  in  gross  (1  Rol.  Ab.  -iOl). 
Supposing,  however,  that  it  was  competent  to  him  to  sell  his  commonable  rights,  and 
that,  by  law,  he  could  devise  them,  the  question  will  then  be,  what  share  or  propor- 
tion has  he  devised.  We  contend,  only  one  quarter  of  those  commonable  rights.  It 
would  be  an  extraordinary  construction,  to  hold,  that  he  gives  one  quarter  in  one 
place,  and  the  entirety  in  another,  in  the  very  same  sentence :  according  to  the  plain 
grammatical  construction  of  the  sentence,  he  gives  one  quarter  of  his  rights  in 
Sedgmoor  and  Moorlinch,  and  the  whole  intention  would  be  answered,  by  carrying 
the  preposition  of  forward,  and  making  it  govern  the  whole  sentence.  And,  that  the 
Court  might  so  construe  the  sentence,  Jones  v.  Smart  (1  T.  R   44)  was  cited. 

Lord  Chief  Baron.  It  is  impossible  to  be  certain  what  the  testator  meant  by 
this  devise.  I  can  only  venture  to  make  a  reasonable  guess.  The  construction,  I 
[393]  think,  I  ought  to  give  it  is,  that  it  is  an  executory  devise,  to  t^ike  effect  after  an 
inclosure  act.  I  think  it  is  a  condition  precedent,  and  that  no  interest  passed  to  the 
devisee  until  the  act  passed.  The  question  is,  what  the  testator  meant  by  his  right 
in  King's  Sedgmoor.  It  is  clear,  that  he  must  have  meant  his  right  of  common, 
which,  in  his  view,  was  to  be  his  common  interest  in  the  lands  allotted  in  lieu  of  the 
right  of  common  in  Sedgmoor. 

The  next  point  is,  what  passes  by  all  his  right  in  Moorlinch  ;  on  which  two 
questions  arise:  First,  whether  the  preceding  words,  "one  quarter  part,"  over-ride 
the  whole  sentence,  so  as  to  include  this ;  or,  secondly,  which  is  favourable  to  the 
residuary  legatee,  whether  all  his  right  in  Moorlinch  may  not  mean,  all  his  estate  in 
Moorhnch,  with  the  appurtenances  ;  or,  whether  it  means  only  his  commonable  right. 
It  may  mean  either  the  one  or  the  other. 

If  he  had  -said  in  a  separate  clause,  "  I  give  all  my  right  in  a  house,  &c.  at  Moor- 
linch, It  would  have  passed  the  fee.  I  have  no  right  to  limit  the  bequest  of  all  his 
right  in  Moorhnch  to  the  one-fourth  part  of  his  right,  which  he  gives  with  respect  to 
Sedgmoor.  What  right  have  I  to  sav,  that  he  did  not  mean  to  give  all  his  right  in 
Moorhnch.  I  think,  therefore,  that  the  whole  of  Moorlinch  must  be  considered  to 
pass  under  these  words,  and  not  a  quarter  part;  but  I  think  he  meant  to  give  only 
such  common  rights  as  followed  his  lands  in  Moorlinch  ;  that  is,  all  such  allotments 
as  should  be  made  in  respect  of  his  commonable  rights  in  Moorlinch. 

The  decree  declared  the  parties  claiming  under  the  devise  to  be  entitled  to  one- 
tourth  part  of  the  monies  produced  from  the  sale  of  the  allotments  in  Sedgmoor,  in 
respect  of  the  testator's  messuage  and  lands  in  Sedgmoor,  and  to  the  whole  of  the 
monies  produced  by  the  sale  of  the  allotments,  in  respect  of  lands  in  Moorlinch. 
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[394]  Lewes  v.  Morgan.  E.xch.  Ch.  in  Eq.  May  24th,  June  6,  July  2nd,  6th, 
1829. — Interest  is  not  allowed  on  a  judgment,  e.'ccept  under  special  circumstances, 
and  where  there  is  no  imputation  on  the  creditor ;  and,  therefore,  interest  was 
refused  on  a  judgment,  where  the  creditor,  being  also  mortgagee,  had  been  in 
the  receipt  of  the  rents  and  profit.'!  of  the  mortgaged  estates  :  and  the  propriety 
of  his  conduct  was  questioned  with  respect  to  the  manner  in  which  he  had 
become  such  mortgagee,  and  with  respect  to  his  accounts,  both  as  such  mort- 
gagee, and  also  as  solicitor,  agent,  and  steward  to  the  mortgagor. 

[See  p.  230,  ante,  and  note.] 

The  exceptions  to  the  Master's  report  haxang  been  disposed  of,  the  cause  now 
came  on  for  further  directions. 

Mr.  Jervis,  .Mr.  Wigram,  and  Mr.  West,  for  the  representatives  of  Sir  W.  Lewes. 

Mr.  W.  Loftus  Lowndes,  and  Mr.  Morgan,  for  the  representatives  of  Mr.  Morgan. 

One  of  the  points  discussed  ou  the  hearing  for  further  directions  was,  whether 
Mr.  Morgan's  representatives  were  entitled  to  interest  on  the  judgment  obtained  by 
him  against  Sir  W.  Lewes. 

In  support  of  the  claim  to  interest,  it  was  argued,  that  though,  according  to  the 
ordinary  practice  in  the  Master's  office,  interest  was  not  computed  on  a  judgment, 
yet  that,  under  the  special  circumstances  of  this  case,  interest  ought  to  be  computed. 
That,  although  the  same  state  of  circumsUmces  had  existed,  yet  the  point  had  never 
been  brought  to  the  attention  of  the  Court.  That  Morgan  was  considerably  in 
advance  to  Sir  Watkin  Lewes  before  the  surplus  rents  came  into  his  hands,  and  he 
had,  by  virtue  of  his  judgment,  a  lien  on  the  rents.  That  the  Master,  in  taking  the 
accounts,  had  applied  the  surplus  rents  in  keeping  down  the  debt  due,  and  the  costs, 
but  had  not  allowed  anv  interest  on  the  debt.  And  Loftus  v.  Swift  (2  Sch.  &  Lefr. 
642),  Bellew  V.  Bussell  {\  Ball.  &  B.  96),  Godfrey  v.  fVatson  (3  Atk.  517),  and  Clarke 
V.  Sel(m  (6  Ves.  411),  were  referred  to. 

In  opposition  to  the  claim  for  interest,  Clarke  v.  Seton  [395]  was  cited  ;  and  the 
general  conduct  of  Morgan  throughout  the  transactions  was  relied  on  as  depriving 
him  of  the  right  to  interest  on  the  judgment.  Mr.  Baron  Graham's  observations,  as 
reported  in  o  Price,  151,  were  also  referred  to. 

LuKD  Chikf  B.\kon.  I  apprehend,  that  it  is  quite  contrary  to  the  ordinary  course 
of  the  Court  to  give  interest  on  a  judgment,  unless  under  very  special  circumstances. 
The  cases  which  have  been  cited  are,  unquestionably,  according  to  the  rules  of  this 
Court ;  but  the  question  is,  whether  they  have  any  application  to  the  present  case. 
One  of  the  earliest  cases  was  a  case  before  Lord  Hardwicke,  in  which  it  is  stated  by 
that  learned  Judge  that,  where  a  judgment  creditor  extends  the  land  by  elegit,  which 
the  Sheriff  does  onlj'  at  the  annual  value,  and  much  below  the  real  value,  the  creditor 
holds  quousque  debitum  satisfactum  fuerit ;  and,  at  law,  the  debtor  cannot,  upon  a 
writ  ad  computandum,  insist  upon  the  creditor's  doing  more  than  account  for  the 
extended  value ;  but,  if  the  debtor  comes  into  a  Court  of  equity  for  relief,  the  Court 
will  give  it  him,  by  obliging  the  creditor  to  account  for  the  whole  that  he  has  received  ; 
and,  as  a  person  who  comes  for  equity  must  do  equity,  will  direct  the  debtor  to  pay 
interest  to  the  creditor,  even  though  it  should  exceed  the  principal.  The  principle  of 
this  case  is  plain  ;  the  debtor  seeking  the  assistance  of  a  Court  of  equity,  the  Court 
will  not  give  him  that  assistance  without  his  doing  equity  to  the  creditor,  by  allowing 
him  interest  on  his  debt.  It  is  a  mere  equitable  right,  without  any  imputation  on 
either  of  the  parties.  The  same  principle  pervades  ail  the  cases ;  the  strongest  being 
that  in  which  it  is  said,  that  a  mortgagee  having  tacked  a  judgment  to  his  mortgage, 
shall  not  be  confined  to  the  penalty  of  the  judgment,  but  shall  be  entitled  to  interest 
on  the  debt  secured  by  the  judgment,  though  it  exceed  the  penalty,  down  to  the  time 
the  [396]  principal  is  paid  off;  but,  in  that  case,  there  could  be  no  imputation  on  the 
conduct  of  the  mortgagee.  All  the  decisions  have  been  in  cases  where  mutual  justice 
could  not  be  done  without  interest  being  given,  and  where  there  was  no  imputation 
on  the  party  prevented  from  following  up  his  legal  right.  Those  cases  have,  however, 
no  application  to  the  present.  In  deciding  this  question,  I  must  advert  to  Mr.  Morgan, 
premising,  that  whatever  may  be  said  as  to  him,  casts  no  imputation  whatsoever  on 
his  representatives. 

The  original  conduct  of  Mr.  Morgan  led  to  all  the  discussions  on  the  subject  of  the 
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mortgage.  I  can  perceive  no  distinction  between  that  subject  aud  the  rest  of  the  case. 
I  am  "bound,  by  what  has  been  done  in  the  cause,  to  consider  Mr.  Morgan  as  having 
been  the  guilty  party,  and  Sir  Watkin  Lewes  as  innocent. 

Mr.  Morgan  having  got  into  possession  of  the  estates,  receives  the  rents,  and  having 
them  in  his  own  pocket,  desires  to  keep  them  there,  and  to  have  interest  on  the  one 
side  of  the  account,  without  allowing  it  on  the  other. 

Mr.  Morgan  was  not  in  the  situation  of  any  of  the  parties  in  the  other  cases.  He 
had  no  merits,  nor  any  equity  in  his  favour. 

I  must  decline  to  allow  interest  on  the  judgment. 

Another  point  was,  the  question  of  costs. 

For  the  personal  representatives  of  Sir  W.  Lewes,  it  was  contended  that,  in  equity, 
as  at  law,  costs  generally  followed  the  result  of  the  case  ;  that  this  was  a  suit  to 
impeach  an  account,  which  had  been  successful  to  the  extent  of  striking  out  at  least 
one-third  of  the  demand.  The  following  cases  were  cited  on  the  part  of  the  personal 
re-[397]-presentatives.  Coles  v.  Trecothkk  (9  Ves.  234,  246),  Hugwnin  v.  Baseley 
(1.3  Ves.  105;  15  Ves.  180 j,  Gibson  v.  Jeyes  (6  Ves.  266,  278),  Baker  v.  JViiul 
(1  Ves.  Sen.  160). 

For  the  representatives  of  Mr.  Morgan,  Gilbert  v.  Goldinci  (2  Anstr.  442)  was  cited. 

July  Cth. — Lord  Chief  Baron.  I  have  over-ruled  the  first  exception,  which  objected 
to  the  Master's  report  of  the  10th  December,  1828,  because  it  found,  in  pursuance  of 
the  former  order,  that  the  mortgage-money  was  paid  off  on  the  3rd  of  September,  1824. 

I  also  over-iuled  the  second  exception,  which  objected  to  the  Master's  report, 
because  he  had  not  allowed  the  24001.  which  had  been  secured  by  bond,  but  had 
called  for  evidence  of  the  actual  advances. 

I  likewise  over  ruled  the  third  exception,  which  was  in  substance  the  same  as  the 
second. 

The  fourth  and  fifth  exceptions  are  also  over-ruled.  They  depend  upon  the  first 
and  second.  They  object  to  a  statement  of  the  account,  and  of  the  balance,  which  is 
the  necessary  and  arithmetical  result  of  what  is  done  by  the  Court  on  the  first  and 
second  exceptions. 

Upon  further  directions  there  are  four  points — 

First,  Whether  Morgan  shall  have  any  interest  on  the  sum  allowed  in  the  general 
account,  and  which  had  been  rejected  from  the  mortgage  account  in  the  course  of  the 
previous  proceedings.  Secondly,  Whether  he  shall  have  any  interest  upon  the  judg- 
ment. Thirdly,  Whether  the  representatives  of  Sir  W.  Lewes  shall  have  any,  and 
what,  interest  on  the  balance  of  rents  and  profits  remaining  in  his  hands  after  the 
whole  debt  is  satisfied.     And  fourthly,  the  costs. 

I  think  Morgan's  estate  must  have  interest  to  a  certain  amount.  The  sums  to 
which  I  shall  first  direct  my  attention  are  such  as  were  covered  by  the  bond  of  24001, 
being  [398]  to  the  amount  of  13151.  10s.  This  sum  is  allowed  to  Mr.  Morgan  as 
adx-anced  by  him  to  the  use  of  Sir  Watkin  Lewes.  It  was  contended  by  Morgan,  to 
be  the  consideration  of  the  24001.  bond,  dated  the  28th  February,  1775.  This  bond 
formed  part  of  the  mortgage.  It  was  entirely  rejected  from  the  mortgage,  in  conse- 
quence of  the  Deputy  Remembrancer's  report,  made  under  the  directions,  and  according 
to  the  principles  laid  down  in  the  House  of  Lords.  The  same  principles  have  com- 
pelled me  to  hold,  that  the  bond  could  not  be  received,  in  taking  the  general  account, 
as  satisfactory  evidence  of  a  debt  due  from  Sir  W.  Lewes  to  Morgan  ;  but  that  Morgan 
was  called  upon,  under  the  peculiar  circumstances  of  this  case,  to  prove,  aliunde,  that 
the  sums  were  actually  advanced.  He  has  been  required  to  do  so,  and  he  has  been 
allowed,  upon  that  footing,  the  sum  of  13151.  10s.,  now  under  discussion.  Requiring 
evidence,  aliunde  than  the  bond  itself,  to  establish  its  consideration,  does  not  prove 
that  Morgan  the  obligee  shall  not  have  the  benefit  of  it  as  a  bond,  so  far  as  he  does 
establish  the  consideration  by  extrinsic  evidence. 

The  doubt  I  have  entertained  upon  the  subject  arose  from  this,  that  the  reports 
of  the  Deputy  Remembrancer  do  not  immediately  connect  these  sums  with  the  bond 
at  the  time  it  was  given.  The  consideration  of  it  was  anterior  bonds,  and  the  Deputy 
Remembrancer  has,  in  eflTect,  reported  that  no  money,  except  251,  was  specifically 
advanced  at  the  date  of  the  bonds,  and  in  respect  of  them.  I  think,  however,  that 
although  it  must  be  taken,  that  hardly  any  thing  was  specifieallv  advanced  in  respect 
of  any  bond  at  the  time  it  was  given,  yet,  that  it  is  a  just  dediaction  from  all  those 


3Y.  &J.  399.  LEWES   V.  MORGAN  1235 

proceedings,  that  the  bond  for  24001.  was  given  by  Sir  W.  Lewes,  and  received  by 
Morgan,  as  a  security  for  money  advanced. 

This  being  established,  it  is,  I  think,  according  to  the  course  of  the  Court,  that 
Morgan's  representatives  should  have  the  benefit  of  it,  qua  bond,  so  far  as  money  had 
been  advanced,  that  is,  to  the  amount  of  131.51.  10s. 

[399]  It  follows  from  this  view,  that  Morgan  should  have  interest  upon  the  money 
covered  by  this  bond  up  to  the  amount  of  the  penalty,  which  I  presume  is  48001. 

The  next  question  relates  to  interest  on  the  judgments. 

There  are  two  judgments  on  warrants  of  attorney',  dated  in  July,  1778,  one  for 
11421.  to  John  Morgan,  the  other  to  James  Morgan,  as  the  executor  to  Chardin 
Morgan.  In  April,  1779,  John  Morgan  also  obtained  another  judgment  for  5691. 
Morgan's  estate  is  allowed  the  amount  of  all  these  judgments  in  the  general  account, 
but  no  interest  is  calculated  upon  them.  It  is  contended,  that  interest  should  be 
allowed  ;  I  can  find  no  principle  to  warrant  such  an  allowance.  Judgments  do  not 
carry  interest  in  accounts  in  equity :  though,  under  particular  circumstances,  interest 
has  been  allowed  ;  as  where  the  judgment  creditor  has,  upon  false  pretences  suggested 
by  the  debtor,  been  restrained  by  injunction  from  taking  execution  upon  his  judgment. 
Nothing  of  that  sort  happened  here.  On  the  contrary,  Morgan,  on  other  pretences, 
got  into  possession  of  the  bulk  of  Lewes's  property,  and  actually,  long  ago,  paid  himself 
this  and  all  other  debts.  It  has  been  said  that,  where  a  judgment  may  be  tacked  to 
a  mortgage,  there  should  be  no  redemption,  without  paying  interest  on  the  judgment. 
I  will  not  say  how  far  this  is  accurately  stated.  The  answer  upon  this  occasion  is,  that 
these  judgments  cannot  be  tacked  to  the  mortgage.  The  parties  are  difierent,  and  all 
the  principles  of  equity  on  which  the  doctrines  of  tacking  are  founded  are,  in  this  case, 
adverse  to  it.     I  can  give  no  interest  on  these  judgments. 

The  third  question  is,  whether  Lewes  shall  have  interest  on  the  balance  of  Morgan's 
receipts,  after  he  was  fully  paid.  I  shall  say,  upon  this  subject  only,  that  I  concur  in 
the  opinion  of  the  Master  of  the  Rolls  in  Qtianell  v.  Beckfonl  (1  Madd.  269).  I  think 
Morgan's  representatives  must  pay  simple  interest  at  41.  per  cent 

[400]  The  question  of  costs  is  not  decided  by  any  thing  which  I  have  found  in  the 
cause  The  original  decree  reserves  the  consideration  of  costs.  If  it  had  been  a  decree 
for  redemption,  it  would  have  directed  costs  to  l>e  added  to  the  debt,  and  decreed  the 
reconveyance  upon  payment  of  the  whole.  It  reserves  the  consideration,  as  I  have 
stated.  The  order  for  the  separate  report  in  1801  does  not  mention  costs.  The  order, 
by  consent,  in  ISIO,  was  conditional  only,  and  in  express  terms  reserved  every  question 
in  the  cause.  I  have  always  thought  so,  and  think  so  now.  Therefore,  the  question 
is  still  open. 

I  think  Sir  W.  Lewes's  estate  ought  to  pay  the  necessary  costs  of  redemption  ;  but 
that  Morgan  ought  to  pay  all  the  costs  of  the  questions  respecting  the  amount  of  the 
mortgage,  or  the  balance  of  the  general  account.  That,  in  every  proceeding,  the  costs 
of  which  are  not,  by  the  course  of  the  Court,  costs  in  the  cause,  there  should  be  no 
other  costs  than  have  been  given  by  the  order  made  on  such  proceeding,  or  are  due  on 
such  proceeding  by  the  general  rules  of  the  Court.  Where  no  costs  are  given,  either 
by  special  order  upon  the  occasion,  or  by  the  general  rules  or  orders,  theu  no  costs  on 
either  side. 

Minutes  of  Order  on  Further  Directions. 

Over-rule  all  the  exceptions  with  costs,  to  be  taxed.  Confirm  the  Master's  report 
of  the  10th  December,  18 28,  except  so  far  as  is  hereinafter  mentioned.  Declare  that 
Francis  Morgan,  as  the  personal  representative  of  John  Morgan,  is  entitled,  as  aga'nst 
Sir  W.  Lewes,  or  John  Jenkins  and  Philip  Hurd,  as  his  personal  representatives,  to  be 
allowed  in  account,  interest,  at  the  rate  of  51.  per  cent,  per  annum,  from  the  28th  of 
February,  1 775,  being  the  day  of  the  date  of  the  bond  for  24001.,  in  the  pleadings 
mentioned,  upon  the  [401]  principal  sum  of  1.3151.  10s.,  mentioned  in  the  first  schedule 
to  the  said  Master's  report,  to  an}'  amount,  not  exceeding  in  the  whole  48001.,  the 
penalty  of  the  said  bond. 

Let  the  Master  review  his  said  report  of  the  10th  December,  1828,  so  far  as  he  has 
thereby  found  that,  on  the  1 1th  August,  1814,  a  balance  or  sum  of  10651.  9s.  9d.  was 
due  to  the  estate  of  the  said  Sir  W.  Lewes  from  the  said  John  Morgan  or  his  estate, 
to  the  extent  required  by  the  above  declaration. 

Declare,  that  John  Morgan's  representatives  are  entitled,  after  satisfaction  of  the 
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mortgage  debt,  to  apply  the  rents  of  the  mortgaged  estate  to  the  satisfaction  of  the 
iudwments,  before  applying  them  in  satisfaction  of  the  bond  for  24001.  and  interest, 
without  disturbing  the  application  in  respect  of  his  bills  of  costs,  mentioned  in  the 
proceedings,  and  the  interest  thereon. 

Let  the  Master,  on  that  footing,  ascertain  and  state  to  the  Court,  when  the  debt 
due  from  the  said  Sir  W.  I. ewes,  or  his  estate,  to  the  said  John  Morgan,  or  his  estate, 
was  paid  and  satisfied,  and  what  (if  any)  balance  was  due  to  the  estate  of  the  said 
Sir  W.  Lewes  from  the  said  John  Morgan,  or  his  estate,  on  the  day  on  which  that 
debt  was  paid  and  satisfied. 

Declare,  that  the  said  Sir  W.  Lewes  or  his  estate  is  entitled,  against  the  said  John 
Morgan  oi'  his  estate,  to  be  paid,  or  to  have  credit,  in  account  for  interest,  at  the  rate 
of  41.  per  cent,  per  annum,  upon  the  balances  (if  any)  which  are  due  to  the  said  Sir 
W.  Lewes  or  his  estate  from  the  said  John  Morgan  or  his  estate,  on  [402]  the  day 
upon  which  the  Master  shall  find  that  the  debt  due  from  the  said  John  Morgan  or 
his  estate,  to  the  said  Sir  W.  Lewes  or  his  estate,  was  paid  and  satisfied  ;  and  also 
upon  the  balances  which,  from  time  to  time,  since  that  day,  have  become  due  and 
owing  from  the  said  John  Morgan  or  his  estate,  to  the  said  Sir  W.  Lewes  or  his 
estate  ;  and  lefer  it  to  the  Master,  to  compute  interest  upon  such  balances  as  aforesaid. 

Let  the  Master  ascertain,  and  state  to  the  Court,  what  balance  now  remains  due 
from  the  said  John  Morgan  or  his  estate,  to  the  estate  of  the  said  Sir  W.  Lewes,  upon 
the  footing  of  the  aforesaid  declaration  and  direction.  In  every  proceeding  which,  by 
the  course  of  the  Court,  the  costs  are  not  costs  in  the  cause,  there  shall  be  no  other  costs 
than  have  been  given  by  the  order  made  on  such  proceedings,  or  as  are  due  on  such  pro- 
ceedings by  the  general  rules  of  the  Court.  Where  no  costs  are  given,  either  by  special 
order  upon  the  occa.sion,  or  by  the  geneiul  rules  or  ordei's,  there  no  costs  on  either  side. 

Let  the  Master  tax  all  parties,  (except  the  defendants,  Hubert  Evans,  John  Jenkins, 
and  Philip  Hurd),  their  respective  costs  of  their  suit,  so  far  as  the  same  is  a  suit  to 
redeem  the  mortgaged  premises,  in  the  pleadings  of  this  cause  mentioned  ;  and  let 
the  Master  tax  the  costs  of  all  the  parties  in  this  suit  respeetivelj^  except  the  said 
John  Morgan  and  James  Morgan,  and  their  respective  representatives,  so  far  as  the 
same  costs  have  been  occasioned  by  the  controversy  respecting  the  amount  of  the  [403] 
several  mortgages,  and  the  amount  of  the  general  balance  due  to  him  from  the  said 
Sir  W.  Lewes  or  his  estate. 

Let  the  costs  of  the  said  John  Morgan,  and  of  the  said  Francis  Morgan  as  his 
representative,  so  far  as  this  suit  is  a  suit  to  redeem  the  mortgaged  premises,  be 
deducted  from  the  balance  which  the  said  Master  shall  find  to  be  due  from  the  estate 
of  the  said  John  Morgan  to  the  estate  of  the  said  Sir  W.  Lewes. 

Let  the  costs  of  the  other  parties,  except  the  defendants,  F.  Morgan,  H.  Evans, 
J.  Jenkins,  and  P.  Hurd,  so  far  as  this  suit  is  a  suit  to  redeem  the  said  mortgaged 
premises,  be  paid  to  them  respectively  out  of  the  sum  of  £  ,  now  standing 

in  the  name  of  the  Accountant-General,  in  trust  in  this  cause. 

Let  the  costs  of  the  defendant  J.  Wilder,  so  far  as  such  costs  have  been  occasioned 
by  the  controversy  respecting  the  amount  of  the  several  mortgages,  and  the  amount 
of  the  general  balance  due  to  or  from  the  said  Sir  W.  Lewes,  or  his  estate,  be  paid  out 
of  the  residue  of  the  £  ;  and  let  the  amount  of  such  costs  as  last  mentioned 

be  added  to  the  balance,  which  the  said  Master  shall  find  to  be  due  from  J.  Morgan 
or  his  estate,  to  the  estate  of  the  said  Sir  W.  Lewes.  And  let  the  amount  of  the  costs 
of  the  said  Sir  W.  Lewes,  and  of  the  said  J.  Jenkins,  P.  Hurd,  and  H.  Evans,  as  his 
representatives,  so  far  as  such  last  mentioned  costs  have  been  occasioned  by  the 
controvei'sy  aforesaid,  be  paid  by  the  said  F.  Morgan  as  such  personal  representative, 
out  of  the  assets  of  the  said  John  Morgan,  he  admitting  assets  suflScient  to  cover  the 
balance  that  [404]  the  Master  shall  find  to  be  due  from  the  estate  of  the  said 
J.  Morgan,  to  the  estate  of  the  said  Sir  W.  Lewes;  together  with  the  amount  of  such 
last-mentioned  costs,  and  the  costs  of  the  said  J.  Wilder  to  be  added  as  aforesaid. 
Let  hmi  pay  the  balance  and  costs  into  the  bank  in  trust  in  this  cause.  Let  all  proper 
parties  convey,  surrender,  or  assign,  the  mortgaged  premises,  and  let  the  Master  settle 
and  approve  of  such  surrender  or  other  conveyance,  in  case  the  parties  difter. 

Let  the  parties  deliver  into  the  Master's  office,  on  oath,  all  deeds  that  are,  or  ever 
were,  in  their  custody,  possession,  or  power,  relating  to  the  said  mortgaged  premises. 

Let  the  receiver  pass  his  accounts,  and  be  discharged.  Declare,  J.  Morgan's 
representatives  are  entitled,  after  satisfaction  of  the  mortgage  debt,  to  apply  the  rents 
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of  the  mortgaged  estate  in  satisfaction  of  the  judgments,  before  applying  them  in 
satisfaction  of  the  bond  for  24001.  and  interest,  without  disturbing  the  application  in 
respect  of  his  bills  of  costs  mentioned  in  the  proceedings,  and  the  interest  thereon. 
Conveyances  to  be  executed  to  H.  Evans,  the  heir-at-law  of  the  testator.  Liberty  to 
make  separate  reports,  and  to  apply. 

[405]  Lynes  v.  Lett.  Exch.  Ch.  in  Eq.,  Sittings  after  Easter  Term.  June  12,  15, 
1829.^A  single  terrier,  unsupported  by  usage,  is  wholly  insutticient  to  establish 
a  modus,  though  there  be  not  onl}'  no  proof  of  paj'ment  of  tithes  in  kind,  but 
uniform  evidence  of  the  non-payment  of  tithes  in  kind,  within  living  memory. — 
To  support  a  parochial  modus,  it  is  not  sufficient  for  the  defendants  to  prove  the 
non-render  of  tithes  in  kind ;  they  must  tlistinctl}'  shew  the  acceptance  of  the 
modus  for  some  time,  and  to  some  extent. 

Bill  by  the  rector  of  Elmley-Lovett,  in  the  county  of  Worcester,  claiming  to  be 
entitled  to  all  tithes,  great  and  small,  against  an  occupier,  for  tithes  of  colts,  calves, 
pears,  and  milk,  and  for  the  tithes  of  lambs  of  ewes,  called  by  the  defendant  wintered 
ewes. 

The  defendant,  by  his  answer,  admitted  the  plaintiff  to  be  rector,  but  denied  his 
right  to  all  tithes,  both  great  and  small,  arising,  renewing,  or  increasing,  within  the 
rectory,  in  kind  ;  for,  on  the  contrary,  the  defendant  had  been  informed  and  believed, 
that  the  plaintiff,  as  such  rector,  w;is  entitled  to  receive,  and  that  all  former  rectors, 
the  predecessors  of  the  said  plaintitl',  had,  from  time  whereof  itc,  been  entitled  to 
receive,  and  had  received,  certain  customarj'  payments  in  lieu  and  in  satisfaction  and 
full  discharge  of  the  tithes  of  colts,  and  calves,  and  pears,  and  milk,  and  of  the  tithes 
of  lambs  of  ewes,  called  wintered  ewes,  thereinafter  more  particularly  mentioned ; 
besides  other  pecuniary  payments  in  lieu  of  other  tithes. 

The  defendant  admitted  his  occupation,  and  alleged  that  he  had,  during  such 
occupation,  duly  set  out  or  accounted  to  the  plaintiff  for  all  tithes,  great  and  small, 
yearly  growing,  arising,  renewing,  and  increasing  in  and  upon  his  lands,  except  the 
tithes  of  colts,  calves,  pe;irs,  and  milk,  and  the  tithes  of  lambs  of  ewes,  commonly 
called  wintered  ewes,  (that  is  to  say),  such  ewes  as  were  taken  upon  a  farm  "  to  tack," 
an  expression  well  understood  in  the  neighliourhood  of  the  said  parish,  for  the  winter 
season  ;  and  the  defendant  said  he  had  not  taken,  or  kept,  or  had,  since  the  period 
in  the  answer  mentioned,  any  wintered  ewes.  The  defendant  then  admitted  his 
having  had  colts,  calves,  and  milk,  and  in  each  year  as  many  pears  as  were  sufficient 
to  make  four  hogsheads  of  perry,  at  the  value  of  21.  10s.  per  hogshead. 

He  admitted  that  he  had  not  set  out,  or  rendered  to  the  [406J  plaintiff  the  tithes 
of  any  of  the  said  several  matters,  but  that  he  had  been  always  ready  and  willing  to 
pay  the  amount  of  the  several  moduses  or  customary  payments  thereinafter  mentioned, 
W  way  of  recompence  and  satisfaction  for  the  same. 

The  defendant  then  stated,  that  each  and  every  occupier  of  any  farm  and  lands, 
within  the  said  parish  and  rectory,  had,  from  time  whereof  &c.,  been  accustomed  to 
pay,  and  of  right  ought  to  have  been  paid,  to  the  rector  of  the  said  parish  for  the  time 
being,  or  to  his  lessee,  farmer,  or  agent,  or  to  the  person  or  persons  entitled  to  receive 
the  same,  the  sum  of  .sixpence  for  the  fall  of  every  colt,  yearly  produced  or  dropped 
in  or  upon  such  farm  or  lands  within  the  .said  parish,  in  lieu  of,  and  in  full  satisfaction 
and  discharge  of,  the  tithes  of  foals  or  colts,  brought  forth  or  dropped  on  the  said 
farms  and  lands:  Also,  the  sum  of  one  halfpenny  for  every  calf  (except  they  arose 
to  the  number  of  ten  calves  in  the  season,  and  then  the  sum  of  id.  a-piece  for  the  ten 
calves)  dropped  or  produced  in  or  upon  the  said  farms  and  lands  every  year,  in  lieu 
of,  and  in  full  satisfaction  and  discharge  of,  the  tithes  of  calves  dropped  and  produced 
on  the  said  farm  and  lauds  respectively.  Also,  the  yearly  sum  of  one  penny  for  every 
cow's  milk,  in  lieu  of,  and  in  full  satisfaction  and  discharge  of,  the  tithe  of  milk  yielded 
every  year  in  and  upon  the  said  farms  and  lands  respectively  :  Also,  the  sum  of  4d. 
for  every  hogshead  of  perry,  and  so,  proportionably,  for  more  or  less,  made  from  the 
pears  yearly  arising,  growing,  and  renewing  on  the  said  farms  and  lands  respectively, 
in  lieu  of,  and  in  discharge  and  satisfaction  of,  the  tithe  of  pears  arising,  growing,  and 
renewing  in  and  upon  the  same  farms  and  lands  respectively  :  Also,  the  sum  of  three 
halfpence  for  the  lamb  of  every  wintered  ewe,  (that  is  to  say),  for  each  lamb  yearly 
dropped  or  produced  by  every  such  ewe  as  aforesaid,  in  and  upon  the  said  farms  and 
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lands  respectively,  in  lieu  of,  and  in  full  satisfaction  and  discharge  of,  the  tithes  of 
lambs  [407]  dropped  or  produced  by  such  ewes  as  aforesaid,  in  and  upon  the  said 
farm  and  lands  respectively.  The  defendant  then  alleged,  that  such  moduses  had 
been  constantly  received. 

The  defendant  examined  several  witnesses  to  prove  the  existence,  and  reputation 
of  the  existence,  of  the  several  moduses,  or  customary  payments,  alleged  by  the 
answer.(a) 

The  defendant  also  produced,  from  the  registry  of  the  bishop  of  the  diocese  of 
Worcester,  a  terrier,  dated  the  5th  of  July,  1714. (^) 

((()  This  evidence,  and  the  efTect  of  it,  so  far  as  it  is  material,  is  noticed  in  the 
judgment. 

(b)  The  following  is  a  copy  of  the  terrier  : — 

"  A  terrier,  or  particular  account  of  all  and  every  the  glebe  lands,  and  tenements, 
tithes,  moduses,  Easter  dues,  and  other  the  rights  and  privileges  of  or  belonging  unto 
the  parsonage  or  rectory  of  the  parish  and  parish  church  of  Elmley-Lovett,  in  the 
county  and  diocese  of  Worcester,  certified  the  fifth  day  of  July,  in  the  year  of 
our  Lord  1714,  by  us  whose  names  are  hereunder  written."  (After  describing  the 
parsonage-house,  buildings,  and  lands  thereto  belonging.)  "Great  tithes  of  all  kind 
of  corn  and  grain,  as  wheat,  rye,  munchcorn,  barley,  pease,  beans,  vetches,  powse,  and 
also  for  hops,  French  wheat,  clover,  hay,  and  for  all  sorts  of  grain  whatsoever,  are  paid 
in  kind,  except  for  what  shall,  at  any  time  or  times,  happen  to  grow,  arise,  or  be  in 
several  parcels  of  land,  formerly  called  the  park  in  Elmley-Lovett  aforesaid,  in  the 
possession  of  Henry  Townshend,  Esq.,  his  under-tenant  or  under-tenants,  containing 
about  a  hundred  and  fifty  acres  in  the  whole,  for  which  there  is  a  modus  of  ten 
shillings  per  annum  paid  for  all  tithes ;  which  said  park  is  bounded  on,  or  near,  the 
north  part  thereof,  with  the  church-yard,  and  with  the  farm  lane,  and  with  a  piece 
of  land  called  the  Church-field  ;  and  on  the  east  with  one-half  part  of  the  yew-tree 
meadow,  leading  to  the  little  brook,  pointing  southward  ;  and  also  on  the  east  with 
the  wash  meadow,  and  with  two  pieces  of  land,  called  Sepincutts,  and  from  thence 
through  the  middle  of  the  forest,  and  the  forest  pool,  and  from  thence  to  the  lands 
in  the  possession  of  Ann  Hill,  widow ;  also,  on  or  near  the  east  part,  and  bounded  on 
the  south  part  with  two  pieces  of  land,  called  Postle-fields,  and  from  thence  westward 
to  the  top  of  Snead  Green,  and  from  thence  northward  with  a  lane  called  Stoken-lane, 
towards  the  church. 

''  Small  tithes  for  all  kind  of  tithe  wood  fallen,  or  to  be  fallen,  within  the  parish 
of  Elmley-Lovett  aforesaid,  are  paid  in  kind.  The  tenth  part  of  all  shorn  wool.  One 
lamb  out  of  seaven.  One  pig  out  of  seaven.  Sixpence  for  the  fall  of  every  colt. 
Haifa-penny  for  every  calf,  except  they  arise  to  the  number  of  ten  calves  in  the 
season,  aiid  then  fourpence  a-piece  for  the  ten  calves.  Duck  eggs  and  hen  eggs  in 
kind.  Honey  ni  kmd.  Hemp  and  flax  according  to  act  of  Parliament.  Apples  in 
kind,  fior  every  hogshead  of  perry  fourpence,  and  so  proportionablv  for  more  or 
less.  Ihe  park  of  Henry  Townshend,  Esq.,  set  forth  as  above,  is  exempted  from  the 
payment  ot  all  small  tithes  above  menconed.  To  the  Minister,  for  every  marriage, 
me  sliiUuigs;  to  the  clerk,  one  shilling,  for  the  same.  To  the  Minister,  for  every 
tunerall  one  shilling  ;  to  the  clerk,  two  shillings.  To  the  minister,  for  publishing 
banns  o  marriage  m  the  church,  if  the  persons  shall  not  happen  to  be  married  there, 
one^shilhng  and  .sixpence.     Three  halfpence  for  the  lamb  of  every  wintered  ewe. 

Moauses.— len  shillings  paid  per  annum  for  the  park  above-menconed,  belonging 
to  Henry  Townshend,  Esq.,  in  full  for  all  manner  of  tythes.  Four  shillings' per 
a  mum  paid  for  a  mill  of  the  said  Henry  Townshend,  Esq.,  situate  within  the  pa"sh 
fL  i.?,^7  ^  r       i°lr'''''^'^"''"S*'^°  tlirows  and  three  pair  of  stones  belonging  to 

Minfrri     1  "'°  f^'''"^'  ^°'"  '^'^^  t^™^^-     0"e  Pen"y  fo'-  every  cow's  milk      The 
Minister  IS  obliged  to  keep  a  bull  and  a  boar. 

nenm  .^'f!?,!"  "'"^^'--^^'^''y  '"^n  and  his  wife  pay  twopence  for  both  :  for  smoak,  one 

"  tLpp  f/^'^'""'.  °f  P-^'^'y      Every  son  and  daughter  at  age,  fourpence  a-piece. 
ther/crn^rnf    I'"   ""    '"'"l'^"''"''^'^  '•'^"t  °f  ten  shillings  per  annum,  paid  out  of 
mrirSni-.^  r''i  "'^'^t]"'"''''^  '^""''^  °f  Elmley-LovetE  unto  the  rector  of  the 
feas    dav  cffsi  ^  vr  J,  °    ^^''^'^^'^^Y  ^  "ithin  the  diocese  aforesaid,  yearly,  on  the 
least  clay  of  Saint  Michael   the  Archangell"     ^-•-      '   '        •  .  ' -^  .      •^' . 

wardens,  and  several  inhabitants. 


Ull 


, — .,  J  —  .J  J  -..  — 

Signed  by  the  rector,   two  church- 
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[408]  Mr.  Jervis,  Mr.  Tinney,  and  Mr.  Harwood,  for  the  plaintiff,  in  the  first 
instance  relied  on  the  plaintift's  common  law  right. 

Mr.  Simpkinson  and  Mr.  Sclater,  for  the  defendant,  contended  that  the  evidence 
proved  the  moduses,  and  that  there  was  no  evidence  of  anv  render  or  payment  of 
tithes  in  kind.  In  support  of  the  modus  for  pears,  they  cited  Simpson  and  Txicker 
(1  Eagle  &  Younge,  52.i)),  and  Mallock  and  Browse  (Amb.  423;  2  E.  &  Y.  197);  and 
[409]  in  support  of  the  same  modus,  and  of  the  moduses  for  milk,  calves,  and  colts, 
Hue  V.  The  Bishop  of  Exeter  (Bunb.  57  ;  1  Eagle  &  Younge,  1757). 

Mr.  Jervis,  Mr.  Tinney,  and  Mr.  Harwood,  for  the  plaintiff.  The  payments  are 
merely  temporary  compositions,  and  not  moduses.  The  only  moduses  stated  by  the 
teriier  to  exist,  are  the  farm  modus  for  Mr.  Townshend's  estate,  and  the  modus  for 
his  mill.  The  terrier  contains  an  enumeration  of  all  small  tithes,  and  not  of  moduses ; 
but  even  this  is  incorrect,  for  it  mentions  wood,  which  is  not  a  small  tithe  ;  the  moduses 
for  lambs,  pigs,  and  geese,  are  clearly  bad.  Pritchetl  v.  lluneybm-ne  (1  Y.  &  J.  1 35). 
The  modus  for  turkeys  is  bad  upon  the  face  of  it,  turkeys  being  of  modern  introduction. 
As  to  the  modus  for  calves,  the  evidence  of  the  witnesses  is  contradictory.  The 
decision  in  Simpson  v.  Tucker  is  inconsistent,  the  modus  being  held  to  be  bad,  and  yet 
established  as  to  part,  and  an  account  decreed  as  to  the  remainder ;  and  is  contrary  to 
Edgerion  v.  Folltti  (1  E.  &  Y.  562),  and  Short  v.  Lee (2  Jac.  &  \\'.  464  ;  3  E.  it  \'.  1013). 
The  enumeration  in  the  terrier  of  small  tithes,  is  conclusive  evidence  that  the  moduses 
did  not  then  exist.     Ualse  v.  Eijston  (4  Price,  417 ;  2  E.  &  Y.  597). 

The  plaintiti,  to  rebut  the  evidence  of  the  defendant,  produced,  from  the  bishop's 
registry,  a  terrier,  dated  1635,  signed  by  the  rector,  two  churchwardens,  and  two 
inhabitants,  containing  the  following  entry  :  "  Tithes  and  commodities." — "  Item,  There 
belong  to  the  said  rectory  all  manner  of  tithes,  both  great  and  small,  due  and 
accustomably  paid  within  the  precincts  of  the  said  parish,  and  the  benefits  of  all 
commons,  for  sheep  and  other  cattle,  proportionably,  for  one  yard  land  ;  and  the  liberty 
of  all  ancient  ways  into  the  several  grounds  of  the  parishioners,  for  transporting  the 
tithes  abovesaid." 

[410]  The  plaintiff  iilso  relied  on  a  parliamentary  survey  in  1649,  which  stated  the 
rectory  to  consist  (inter  alia)  "  of  the  tithes,  small  and  great,  worth  661.  and  10s.  a-ycar, 
in  lieu  of  all  tithes  for  Elmley  Park,  according  to  a  custom,  and  for  the  tithe  of  the 
mills  there,  4s." 

Mr.  Simpkinson,  in  reply  to  this  evidence,  rested  on  the  terrier  produced  by  the 
defendant  ;  and  the  evidence  of  non-payment  of  tithes  in  kind  ;  and  contended  that 
the  evidence  shewed  that  the  compositions  were  fixed  with  reference  to  the  modus. 

Lord  Chief  Bakon — [after  stating  the  pleadings].  The  view  which  I  take  of  this 
case  renders  it  unnecessary  for  me  to  examine  the  mode  in  which  the  moduses  are  laid 
by  the  answer.  The  question  I  have  to  consider  is,  whether  there  is  surticieiit  evidence 
to  warrant  my  directing  an  issue  or  issues.  No  person  can  suppose  that  I  can  reject 
the  bill.  The  only  question  is,  whether,  on  the  evidence,  there  is  sufficient  ground  to 
direct  an  issue.  The  documentary  evidence  is  inconsiderable.  Two  terriers  are 
produced,  one  on  the  part  of  the  plaintiff,  the  other  on  the  part  of  the  defendant.  That 
produced  on  the  part  of  the  plaintiff  is  of  the  year  1635,  in  the  reign  of  Charles  the 
1st;  that  on  the  part  of  the  defendant  is  of  1714,  about  the  commencement  of  the 
reign  of  George  the  1st. 

The  terrier  of  1635  sUites,  that  there  belong  to  the  rectory  all  manner  of  tithes, 
both  great  and  small,  due  and  accustomably  paid  within  the  precincts  of  the  said 
parish.  It  mentions  no  modus  of  any  description.  The  terrier  of  1714  mentions  all 
the  moduses,  and  that  respecting  pears  rather  more  accurately  than  it  is  pleaded  ;  for  it 
states  it  to  be  4d.  for  every  hogshead  of  perry,  and  it  covers  only  the  pears  made  into 
perry. 

The  parliamentary  survey  was  also  produced,  on  the  part  of  the  plaintiff.  It 
agrees  in  substance  with  the  first  [411]  terrier.  The  terrier  of  1635  and  survey  are 
chiefly  important  from  their  silence ;  but,  alone,  would  not  have  been  sufficient  to 
oppose  any  distinct  usage.  On  the  other  hand,  a  single  terrier,  unsupported  by  usage, 
is  totally  unequal  to  establish  any  modus. 

I  have  read  these  depositions  carefully,  and  I  am  of  opinion,  that  they  resolve 
themselves  entirely  into  this  single  ten-ier  of  1714,  and  hardly  make  it  stronger.  If 
the  nou  render  in  kind  were  sufficient,  the  defendant  would  have  a  good  case,  for  the 
non-render  is  proved.     But  he  must  go  farther,  and  shew  the  acceptance  of  the  moduses 
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for  some  time,  and  to  some  extent.  Of  such  evidence,  the  case  on  the  part  of  the 
defendant  is  entirely  barren.  There  are  no  receipts  ;  no  rector's  books  ;  no  parol 
testimony  whatever,  to  shew  that  any  such  payments  were  ever  accepted  by  the  rector. 

lu  a  solitary  instance  only,  a  witness  named  Francis  paid  to  one  Glaze,  a  collector 
for  the  rector  preceding  the  present  plaintiif,  for  three  or  four  years  after  liS06,  those 
moduses.  But  Waldron,  who  is  one  of  the  witnesses  for  the  defendant,  tells  us  that, 
at  that  very  time,  and  during  his  incumbency,  though  he  thought  the  payments 
due  and  payable,  he  refused  to  receive  them.  The  instance  proved,  therefore,  which, 
if  it  had  been  authorized,  could  have  been  of  little  avail,  was  not  authorized,  and 
therefore  of  no  avail.  Waldron  says,  that  he  thought  these  moduses  were  due 
and  payable,  but  explains,  at  the  same  time,  that  this  opinion  was  derived 
solely  from  the  terrier  of  1714,  of  which,  it  appears,  he  had  a  copy.  There  is  some 
very  loose  evidence  of  reputation,  but  of  a  very  different  description  from  what  is 
usually  found  in  cases  in  which  moduses  have  been  established.  The  compositions, 
which  appear  to  have  been  made  with  the  parishioners,  are  said  to  have  been  made 
upon  the  footing  of  those  money  payments.  But  there  is  no  distinct  evidence  of  that 
fact ;  no  written  valuation  produced ;  no  written  statement  of  the  terms  of  any  one 
composition.  [412]  The  inference  I  draw  from  the  whole  of  the  evidence  upon  this 
subject  is,  that  there  was  no  general  parochial  composition  ;  that  the  compositions 
were  made  with  individual  occupiers  ;  that,  in  these  compositions,  the  calculation  was 
made  upon  the  great  tithes,  and  a  few  charges  were  made  upon  the  occupier,  in  respect 
of  certain  articles  of  small  tithes,  but  no  mention  of  any  modus.  'I'his  would  appear 
to  be  the  case  from  the  evidence  of  Jones,  a  collector  for  Waldron,  the  last  incumbent, 
and  also  for  the  plaintiff',  who  deposes  to  various  compositions  or  agreements  having 
been  entered  into  for  several  farms,  which  he  describes ;  and  he  then  states,  that  the 
compositions  were  entered  into  in  lieu  of  the  great  tithes  of  those  farms,  some  little 
being  charged  at  the  bottom  of  each  person's  account,  for  pigs,  eggs,  wool,  and  lambs, 
but  not  for  lambs  of  wintered  ewes. 

There  is  nothing  to  substantiate  the  general  understanding,  that  there  were  such 
moduses,  which  appears  to  me  to  have  no  other  foundation  than  the  terriei'.  Such 
general  understanding,  without  distinct  usage  to  support  it,  is  not  sutficient  to  enable 
me  to  direct  an  issue.  And,  if  I  were  to  direct  an  issue,  I  shoidd  run  the  risk  of  a 
Jury  miscarrying,  by  placing  too  much  reliance  on  this  evidence,  and  I  should  not  do 
right  to  put  the  parties  to  an  unnecessary  expense. 

The  bill  must  be  dismissed  with  costs,  as  to  the  tithe  of  lambs  of  wintered  ewes ; 
and  there  must  be  a  decree,  with  costs,  as  to  the  other  tithes  demanded  by  the  bill. 


[413]  Pe.\rson  and  Others  v.  Hoghton,  Bart.  Exch.  Ch.  in  Eq.  July  iOth, 
1829.— In  a  lease,  the  lessor  covenanted,  at  any  time  thereinafter  during  the  term, 
to  cause  any  quantity  of  square  oak  wood  to  be  set  out  within  some  part  of  the 
lands  or  grounds  then  belonging  to  the  lessor,  as  should  be  wanted  for  the  benefit 
of  the  lessee,  and  to  be  used  in  the  buildings  intended  to  be  made  on  the  demised 
premises.  And  the  lessee  covenanted  to  pay,  and  allow  to  the  lessor,  interest  for 
the  total  amount  or  value  thereof,  after  the 'rate  of  41.  per  cent,  on  the  value,  and 
so  ni  proportion  for  a  greater  or  less  quantity.  Bill  by  assignees  of  the  lease  for 
an  account  of  what  was  due  under  that  covenant,  and  for  an  injunction  to  restrain 
an  action  brought  for  a  breach  of  it.  A  demurrer,  for  want  of  equity,  was  over- 
ruled. 

By  indenture  of  lease,  dated  2nd  Februarv,  1778,  Sir  Henry  Hoghton,  of  Hoghton, 
m  the  county  palatme  of  Lancaster,  Bart.,  demised  to  Henry  Heaton,  his  executors, 
admniistrators,  and  assigns,  divers  lands  and  premises  at  Hoghton,  for  the  terra  of 
sixty-three  years,  from  the  13th  February,  1778,  at  the  several  yearly  rents  therein 
mentioned ;  and  also,  under  and  subject  to  the  several  penal  rents  therein  also  men- 
tioned. Among  various  other  covenants  and  provisions  contained  in  the  lease,  was  a 
covenant  on  the  part  of  the  lessee,  that  in  case  the  said  Sir  H.  Hoghton,  his  heirs, 
executors  administrators,  or  assigns,  should  at  any  time  or  times  thereafter  during  the 
term,  find  and  provide  any  square  oak  wood  for  the  use  of  the  said  Henry  Heaton,  his 
executors  administrators,  and  assigns,  in  the  making  of  any  buildings  in  or  upon  any 
part  of  the  said  premises,  according  to  the  covenant  thereinafter  contained  for  that 
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purpose,  then,  and  in  such  case,  he  the  said  Henry  Heaton,  his  heirs,  executors, 
administrators,  or  assigns,  should  and  would,  not  only  immediately  after  the  finding 
and  providing  thereof,  cause  the  same  to  be  laid  out  to  the  best  use  that  could  be, 
in  the  making  of  lasting  buildings  in  or  upon  the  said  demised  premises  or  some  part 
thereof,  but  should  and'  would,  yearly  and  every  year,  for  and  during  so  much  of  the 
term  as  should  be  to  come  and  unexpired  from  Ihe  time  and  times  of  finding  and  pro- 
viding such  wood  as  aforesaid,  pay  and  allow  to  Sir  Henry  Hoghton,  his  heirs,  executors, 
administrators,  or  assigns,  interest  for  the  total  amount  or  value  thereof,  after  the  rate 
of  41.  for  the  value  of'every  1001.,  and  so  in  proportion  for  a  greater  or  less  quantity. 
The  lease,  among  other  stipulations  on  the  part  of  the  lessor,  contained  a  covenant  that 
he  the  said  [414]  Sir  H.  Hoghton,  his  heirs,  executors,  administrators,  or  assigns,  should 
and  would,  upon  request  to  be  made  to  him  or  them  by  the  said  Henry  Heaton,  his 
executors,  administrators,  or  assigns,  at  any  time  or  times  thereafter,  cause  any  quantity 
of  square  oak  wood  to  be  set  out  within  some  part  of  the  lands  or  grounds  then  belong- 
ing to  him  or  his  heire,  as  should  be  wanted  for  the  benefit  of  the  said  Henry  Heaton, 
his  executors,  administrators,  or  assigns,  and  to  be  used  in  the  buildings  intended  to 
be  made  upon  the  said  thereby  demised  premises,  upon  receiving  interest  for  the  amoiint 
or  value  thereof,  after  the  rate  of  41.  for  the  value  of  every  1001.,  and  so  in  proportion 
for  a  greater  or  less  quantity. 

Henry  Heaton  entered  into  possession  under  and  by  virtue  of  the  lease. 
Sir  li.  Hoghton  died  in  the  year  1795,  leaving  the  defendant,  Sir  H.  P.  Hoghton, 
his  eldest  son  and  heir-at-law,  and  who,  upon  the  death  of  his  father,  became  entitled 
to  the  reversion  of  the  premises,  expectant  on  the  determination  of  the  lease. 

The  bill  was  filed  by  Ralph  Pearson  and  ninety-five  other  persons,  against  Sir  H.  P. 
Hoghton,  stating  that, "by  divers  mesne  assignments,  the  whole  of  the  property  com- 
prised in  the  lease,  with  the  exception  of  about  twenty  acres,  had  become  vested  in 
them  for  the  whole  of  the  term,  and  that  the  said  twenty  acres  of  land  were  vested  in 
various  persons  unknown  to  the  plaintiflfs.  That  the  plaintiffs  had  expended  upwards 
of  30,0001.  on  the  premises,  with  the  knowledge  and  privity  of  Sir  H.  Hoghton  and 
the  defendant.  That  Sir  H.  Hoghton,  in  his  life-time,  and  the  defendant,  soon  after 
his  death,  had  furnished  timber  for  the  buildings  erected  by  the  plaintiffs,  receiving 
interest  upon  the  amount  or  value  of  such  timber ;  which  interest  then  amounted  to 
the  annual  sum  of  1371.  That  the  premises  to  which  the  plain  [415]-tiffs  were  .so 
entitled  were  of  the  annual  value  of  16001.  That  the  defendant  had  lately  commenced 
actions  of  ejectment  against  the  plaintiffs,  insisting  that  some  breach  of  the  covenants 
contained  in  the  .said  lease  had  been  committed  by  some  of  the  tenants  of  the  other 
part  of  the  premises,  whose  names  were  unknown  to  the  plaintiffs.  That  the  plaintiffs 
had  been  unable  to  discover  the  particular  breach  of  covenant  which  had  been  com- 
mitted, or  the  names  of  the  persons  by  whom  the  same  had  been  committed  ;  but  the 
plaintiffs  had  ascertained,  as  the  fact"  was,  that  the  breach  of  covenant,  in  respect  of 
which  the  said  actions  of  ejectment  had  been  brought,  was  a  breach  of  the  covenant 
for  payment  of  interest  upon  the  value  of  square  oakwood,  furnished  by  the  defendant 
for  the  use  of  such  persons  pursuant  to  the  covenant  contained  in  the  lease  ;  and, 
consequently  was  a  covenant,  in  respect  of  the  breach  of  which,  a  Court  of  equity 
would  give  "relief,  on  payment  of  the  money  due,  together  with  interest  thereon,  and 


costs. 


costs. 

The  bill  prayed  an  account  of  what  w;is  due  to  the  defendant  in  respect  of  the  said 
breach  of  coven'ant,  and  of  the  interest  and  costs  due  to  him  in  respect  thereof,  which 
the  plaintiffs  offered  to  pay,  and  for  an  injunction,  to  restrain  the  proceedings  in  eject- 


ment. 


nc. 

To  this  bill,  the  defendant  put  in  a  general  demurrer,  for  want  of  equity. 

In  support  of  the  demurrer,  it  was  contended,  that  the  remedy  of  the  plamtills,  if 
any,  was  at  law,  under  the  sttitute  (4  Geo.  2,  c.  28). 

■  That  the  l.ill  did  not  shew  that  any  forfeiture  had  arisen  with  respect  to  the  timber, 
inasmuch  as  the  covenant,  on  the  part  of  the  tenants,  was  only  to  pay  interest  on  the 
amount  of  the  value  of  square  oak,  set  out  within  some  [416]  part  of  the  lands  or 
grounds  then  belonging  to  Sir  H.  Hoghton  ;  and  it  was  not  alleged  by  the  bill,  that 
Sir  H   Hoghton  had  any  oak  on  these  lands,  or  had  set  out  any  oak  on  these  lands. 

For  the  bill,  it  was  insisted,  that  the  interest  on  the  amount  or  value  of  the  oak 
wood,  was  not  in  the  nature  of  a  rent,  and,  therefore,  not  within  the  statute  ;  but  was 
a  mere  covenant,  to  make  a  money  payment  depending  on  the  taking  of  a  previous 


1242  ADAMS    r.  MEREDEW  3  Y.  &  J.  417. 

account.  That  the  timber  was,  in  fact,  actually  supplied  from  the  estate  of  Sir  H. 
Hoo-hton  ;  but,  whether  it  was  or  not,  the  forfeiture  would  be  the  same. 

Mr.  Jervis,  and  Mr.  Parker,  for  the  demurrer. 

Mr.  Knischt,  and  Mr.  Sharpe,  for  the  bill. 

LOKD  Chief  Baron.  What  relief  the  Court  may  ultimately  give  in  this  suit,  I 
cannot  at  present  say  ;  but  I  am  clearly  of  opinion,  that  this  demurrer  cannot  be 
sustained. 

It  has  been  argued,  that  the  plaintiffs'  remedy  is  at  law  ;  and,  therefore,  that  they 
have  no  equity. 

It  is  stated,  though  not  in  the  bill,  that  timber  was  found  in  the  manner  covenanted 
by  the  landlord  from  his  estates.  I  do  not  think  that  the  necessary  construction  of 
the  covenant  is,  that  it  must  be  timber  furnished  from  these  particular  estates,  but  only, 
that  it  must  be  furnished  to  the  tenants.  This  seems  to  me  to  be  the  good  sense  of 
the  covenant.  It  has  been  .said,  that  the  question  is  one  entirely  of  law,  in  consequence 
of  this  being  a  rent.  I  am  not  inclined  to  treat  it  as  a  rent.  It  appears,  in  point  of 
fact,  that  there  has  been  a  severance  of  the  tenure,  and  that  some  other  persons  have 
got  into  possession  of  part  of  the  estate  ;  then,  is  there  not  some  danger  that  there  may 
be  a  forfeiture  by  the  acts  of  those  other  persons  1  [417]  The  case  is  much  too  obscure 
for  me  to  say,  that  this  suit  cannot  be  sustained.  There  is  a  multitude  of  views,  in 
which  the  plaintiffs,  on  this  statement  of  the  case,  may  be  entitled  to  relief. 

The  Act  of  Parliament  appears  to  me  to  operate  the  other  way,  for  it  suspends  the 
proceedings  on  certain  terms,  on  a  bill  being  filed  within  a  given  period.  The  act, 
however,  relates  to  rent  only 

End  of  Trinity  Term  and  Sittings  after. 

[418]     Reports   of    Cases    Argued    and    Determined    in    the    Court    of 
Exchequer,  in  Michaelmas  Term,  10  Geo.  IV.,  and  the  Sittings  After. 

Memoranda. 

In  the  vacation,  after  Trinity  Term,  the  Honourable  Mr.  Baron  Hullock  died  at 
Abingdon,  whilst  on  the  Oxford  Circuit. 

During  this  term,  on  the  16th  November,  William  Bolland,  of  the  Middle  Temple, 
Esq.,  was  appointed  one  of  the  Barons  of  this  Court,  in  the  room  of  the  Honourable 
Mr.  Baron  Hullock,  deceased,  having  previously  on  the  same  day  been  called  to  the 
degree  of  the  Coif ;  upon  which  occasion  he  gave  rings,  with  the  motto  : — "  Regi 
regnoque  fidelis."     In  Hilary  Term  following,  the  learned  Baron  was  knighted. 

[419]    Exchequer  of  Pleas. 

Adams  v.  Meredew.  1829.— Where  the  plaintiff  obtained  a  verdict,  and  the  Court 
of  Exchequer  arrested  the  judgment,  which  judgment  was  reversed  by  the  Court 
of  Exchequer  Chamber  :— Held,  that  the  plaintiff  was  entitled  to  the  costs  of  the 
motion  in  arrest  of  judgment,  and  that  such  costs  must  be  taxed  by  the  officer  of 
the  Court  of  Exchequer. 

The  judgment  of  this  Court,  which  arrested  the  judgment  for  the  plaintiff,  upon  a 
verdict  obtained  by  him  (ante,  vol.  2,  p.  417),  having  been  reversed  by  the  Court  of 
Exchequer  Chamber  (ante,  219),  Hill,  for  the  plaintiff,  obtained  a  rule,  calling  upon 
the  defendant  to  shew  cause,  why  the  Master  of  this  Court  should  not  be  directed  to 
review  his  taxation,  and  allow  to  the  plaintiff  his  costs  occasioned  by  the  motion  in 
arrest  of  judgment. 

Chitty  shewed  cause.  There  are  two  questions  in  this  case  :  the  first,  whether 
tbe  plaintiff  is  entitled  to  costs  at  all ;  and  the  second,  whether,  if  he  be  so  entitled, 
this  Court  is  the  proper  tribunal  to  which  he  should  apply.  At  common  law,  no  costs 
ot  suit  were  allowed.  This  was  remedied  by  the  stat.  of  Gloucester  (6  Ed.  1,  c.  1); 
but  that  statute  does  not  apply  to  costs  incurred  after  the  verdict ;  for,  if  it  did,  the 
nf'  H  cO  °"  ,  '  ^°"^^  extends  to  costs  in  error,  would  have  been  unnecessary.  In 
//  ytill  V  Stappleionil  Str.  615),  in  which,  upon  a  writ  of  error,  the  judgment  of  the 
^..ourt  ot  Common  Pleas  for  the  defendant  was  reversed,  the  plaintiff  applied  for  full 
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costs  consequent  upon  the  suit,  insisting  that  he  was  entitled  to  such  costs  by  the  stat. 
of  Gloucester  ;  but  the  Court  said  that,  at  common  law,  there  were  no  costs  upon  any 
writ  of  error,  and  that  the  statutes  3  H.  7,  c.  10,  and  8  W.  3,  c.  11,  extended  only  to 
cases  of  affirmance  of  judgments,  and  that  very  reasonably  ;  for  why  should  any  man, 
in  the  case  of  a  revei-sal,  pay  costs  for  the  error  of  the  Court  below.     In  Salt  v.  Ilichards 
(7  East,  111),  a  writ  of  error  was  nonprossed,  for  [420]  not  transmitting  the  record, 
whereupon  the  defendant  moved  the  Court  to  which  the  writ  of  error  was  directed, 
for  the  costs  of  the  nonpross  ;  but  the  Court  were  of  opinion,  that  he  was  not  entitled 
to  costs,  and  Le  Blanc,  J.,  said  that  the  stat.  3  H.  7,  c.  10,  did  not  contemplate  the 
costs  which  might  grow  before  the  return  of  the  writ  of  error.     If  the  application 
to  arrest  the  judgment  had  failed,  and  nothing  had  been  said  respecting  the  costs, 
the  costs  of  that  application  would  have  been  costs  in  the  cause  ;  but  having  succeeded, 
it  would  be  unjust  that  the  successful  party  should  pay  the  costs  which  arise  from 
the  mistake  of  the  Court.     Thus,  in  motions  for  new  trials,  upon   the  ground  of 
misdirection,  no  costs  are  paid,  because,  as  in   this  case,  no  blame  is  imputable  to 
either  partv,  but  the  cause  of  the  application  originates  in  the  mistake  of  the  Judge. 
But,  if  the"  plaintiff  be  entitled  to  these  costs,  this  is  not  the  tribunal  to  which  the 
application  should  be  made.     It  is  clear,  that  he  could  not  be  entitled  to  these  costs 
so  long  as  the  judgment  of  this  Court  remained  in  force;  and  when  that  judgment 
was  reversed,  if,  by  that  reversal,  his  right  to  costs  was  perfected,  those  costs  must 
be  taxed  by  the  "officer  of  that  Court  by  which  the  judgment  of  this  Court  was 
reversed.     In  contemplation  of  law,  the  award  of  the  costs  is  part  of  the  judgment, 
and  supposed  to  be  delivered  at  the  same  time ;  although,  in  practice,  they  are  sub- 
sequently taxed  by  the  officer  of  the  Court.     The  words  of  the  stat.  31  Ed.  3,  st.  1, 
c.  12,  shew   that  the  application,  if  made  at  all,  should  be  made  to  the  Court  of 
Exchequer  Chamber.     That  statute  directs,  that  the  Lord  Chancellor  and  Treasurer 
shall  cause  the  record  of  the  process  out  of  the  Exchequer  to  be  brought  before  them, 
and,  if  any  error  be  found,  shall  correct  and  amend  the  roll.     Xow,  if  the  plaiiitifi'  be 
entitled  to  the  costs,  the  roll  ought  to  be  amended  in  that  respect  by  the  Couit  of 
Exchequer  Chamber;  and  not  having  been  so  amended,  the  application  to  rectify  that 
misUike  can  [421]  only  be  made  to  that  Court.     Where  a  judgment  of  the  Court  of 
Common  Pleas  is  reversed  upon  error  in  the  Court  of  King's  Bench,  the  costs  incurred 
in  the  former  are  taxed  in  the  latter  Court.     Tai/lor  v.  Moore  (1  Leon.  33). 

Hill  contra.  In  conse<|uence  of  the  reversal  of  the  judgment,  it  is  fit  that  the 
plaintiff  should  be  restored  to  the  situation  in  which  he  would  have  been,  had  not  the 
judgment  of  this  Court  miscarried  ;  and  as  there  can  be  no  doubt  that  the  plaintiff 
would  have  been  entitled  to  costs,  had  the  motion  in  arrest  of  judgment  been  refused, 
he  is  now,  by  the  reversal  of  that  judgment,  clc;irly  entitled  to  his  costs.  It  is  true, 
that  neither  party  is  entitled  to  the  costs  which  are  occasioned  by  the  mist^ike  of  the 
Court ;  but  these  costs  were  incurred  before  the  judgment  of  the  Court,  and  must 
have  been  incurred,  even  though  the  judgment  had  been  in  favour  of  the  plaintiff. 
Upon  the  question,  whether  the  application  should  be  made  to  this  Court,  the  deci.sions 
applicable  to  writs  of  error  from  the  Court  of  Common  Pleas  to  the  Court  of  King's 
Bench  should  be  taken  with  great  caution,  because  the  proceedings  are  totally 
dissimilar  from  those  in  the  Exchequer  Chamber.  Upon  a  writ  of  error  from  the 
Common  Pleas,  the  Court  of  King's  Bench  has  the  entire  control  over  the  record ; 
execution  is  issued  from  that  Court,  and,  if  a  venire  do  novo  be  awarded,  it  is  there 
tried  :  but  the  record  is  sent  from  this  Court  to  the  Court  of  Exchequer  Chamber  for 
a  particular  purpose  merely,  and  is  then  returned ;  the  execution  is  issued  from  this 
Court,  and,  in  the  event  of  a  venire  de  novo,  it  is  tried  here.  In  fact,  that  Court  has 
no  officer  to  tax  these  costs,  and  no  process  by  which  the  payment  of  them  can  be 
enforced  ;  and,  therefore,  it  would  seem  to  be  useless  to  apply  to  that  Court. 
Cur.  adv.  vult. 

[422]  Gakrow,  B.,  now  delivered  the  judgment  of  the  Court  as  follows :— This 
was  an  action  for  a  libel,  in  which,  upon  the  trial,  the  plaintiff  recovered  a  verdict. 
Upon  argument,  this  Court  was  of  opinion,  that  the  declaration  did  not  contain 
sufficient  prefatory  averment  as  a  foundation  for  the  innuendo,  and,  upon  that  ground, 
arrested  the  judgment.  Upon  this  judgment  a  writ  of  error  was  brought  in  the  Court 
constituted  by  act  of  Parliament  for  that  purpose,  and  the  learned  Chief  Justices, 
called  in  to  assist  the  Lord  Chancellor  upon  that  occasion,  advised  the  Lord  Chancellor 
to  reverse  the  judgment  of  this  Court,  and  a  rule  to  that  effect  was  pronounced 
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accordiiit'ly.  This  rule  having  been  pronounced,  the  party  who  was  the  original 
pliiintift' HI  this  Court,  and  the  plaintiff  in  error  in  the  superior  Court,  applied  to  the 
officer  of  this  Court  to  tax  his  costs  occasioned  by  the  motion  in  arrest  of  judgment, 
and,  upon  the  Master  refusing  so  to  do,  obtained  this  rule,  calling  upon  the  defendant 
to  shew  cause,  why  the  Master  should  not  be  directed  to  review  his  taxation.  We 
have  carefully  considered  the  subject  of  this  application,  and  have  made  inquiry  from 
all  sources  from  which  information  could  be  obtained,  and,  in  the  result,  are  of  opinion, 
that  this  rule  should  be  made  absolute.  If  the  plaintifl'  had  succeeded  in  this  Court, 
would  have  had  his  costs  as  costs  in  the  cause  ;  but  he  has  been  prevented  from  standing 
in  that  position  by  the  judgment  of  this  Court,  which  we  are  now  bound  to  assume 
was  erroneous  ;  and  it  therefore  appears  to  us,  that  the  justice  of  the  case  would  fail, 
if  the  plaintiff  were  not  now  to  be  considered  as  being  in  the  same  situation  as  if  he 
had  succeeded  in  the  first  instance.  We  therefore  think,  that  the  plaintiff  is  entitled 
to  the  costs  of  arresting  the  judgment.  The  only  remaining  question  is,  whether  the 
application  is  made  to  the  propei'  Coui't.  This 'Court  seems  to  be  the  only  tribunal 
to  which  the  plaintift'  can  address  himself  for  the  purpose  of  having  these  costs 
allowed.  He  could  not  [423]  apply  to  the  Court  of  Exchequer  Chamber  for  that 
purpose,  for  that  Court  has  no  officer  by  whom  the  costs  can  be  taxed,  and  no  process 
by  which  the  payment  of  the  costs  can  be  enforced.  We  therefore  think  that  this 
rule  should  be  made 
Absolute. 

Edwards  v.  Brown,  Harries,  and  Stephens.  Exch.  of  Pleas.  1829. — A.,  with  B. 
and  C.  his  sureties,  entered  into  a  bond  to  D.,  the  condition  of  which,  after  reciting 
that  A.  was  seised  in  tail  of  an  estate  of  which  he  had  covenanted  to  suffer  a  recovery 
at  a  future  day,  to  eiuu-e  to  the  use  of  D.  in  fee,  was,  that  the  bond  should  be  void, 
if  the  recovery  should  be  suffered  "so  and  in  such  manner  as  that,  under  and  by 
virtue  thereof,  the  estate  should  be  vested  in  D.  for  ever:"  the  I'ecovery  was 
duly  suffered,  but  A.  being  seised  for  life  only,  D.  brought  an  action  upon  the 
bond,  to  which  one  of  the  sureties  pleaded  that,  if  A.  had  been  seised  in  tail,  the 
recovery  was  suffered  so  as  to  vest  the  estate  in  D.  in  fee ; — Held,  that  this  plea 
was  bad,  because,  the  recital  in  the  condition  did  not  estop  D.  from  disputing 
that  A.  was  seised  in  tail,  nor  release  the  surety  from  his  obligation,  it  being  the 
intention  of  the  parties,  that  D.  should  have  an  estate  in  fee. 

[See  further  1  C.  &  J.  307.] 


Debt  on  bond.  The  defendant  Brown  suffered  judgment  by  default.  The  defen- 
dant Harries  craved  oyer  of  the  bond,  liy  which  it  appeared  tliat  he  was  a  surety  for 
the  defendant  Brown,  and  also  of  the  condition,  which — reciting  that  Brown  was 
seised  in  tail  of  a  certain  messuage,  &c.  therein  mentioned,  subject  to  a  term  of  ninety- 
nine  yeai's,  vested  in  Harries  by  way  of  mortgage,  to  secure  14001.  with  interest; 
that  the  plaintiff  had  lent  to  Brown  18001.  upon  the  security  of  the  said  messuage, 
&c.,  and  had  paid  14001.,  part  thereof,  to  Harries,  and  the  residue  to  Brown;  that 
Brown  had  by  indentures  &c.,  conveyed  the  messuage  &c.,  to  A.  B.,  to  make  a  tenant 
to  the  prsicipe,  in  order  that  a  recovery  might  be  suffered  of  the  messuage  &c.,  to 
enui'e  to  the  use  of  the  plaintiff  for  ever,  with  a  proviso  of  redemption  upon  re-payment 
of  the  prmcipal  sum  advanced,  with  interest;  that  Harries  had  assigned  the  residue 
of  his  term  for  the  benefit  of  the  plaintiff',  and  that  the  money  had  been  lent  and  paid 
by  the  planitiff  upon  consideration  of  the  defendants'  entering  into  a  bond  for  the 
further  securuig  the  re-payment  thereof,  with  interest ;— was,  "  that  if  the  recovery 
so  covenanted  and  agreed  by  and  between  the  parties  to  the  indentures,  &c.,  to  be 
suffered  of  the  said  messuage  &c.,  should,  at  [424]  the  next  Great  Sessions  for  the 
county  of  Carmarthen,  be  suffered  and  perfected  in  all  things  in  the  manner  and  form 
mentioned  in  the  said  indentures,  and  so  and  in  such  manner  as  that,  under  and  by 
virtue  thereof  and  of  the  said  indentures,  the  said  messuage  &c.,  should  become  and 
be  vested  in  the  said  plaintiff  &c.,  for  ever,  according  to  the  true  intent  and  meaning 
ot  the  indentures  &c.,  subject  to  the  proviso  of  redemption  ;  or,  in  default  of  such 
recovery,,!  the  defendants,  or  either  of  them,  should  pay  the  principal  money  and 
nterest,  then  the  bond  should  be  void,  otherwise,  should  remain  in  full  force  and 
Mrtue.      He  then   pleaded,  by  his  third  plea,  that  the  recovery  was  suffered  and 
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perfected,  and  that,  if  the  defendant  Brown,  at  the  time  of  the  making  of  the  bond, 
had  been  seised  in  tail  of  the  said  messuage  ite.,  as  in  the  condition  mentioned,  the 
said  recovery  was  suftered  and  perfected  so  as,  and  in  such  manner  as,  that  under  and 
by  virtue  thereof,  and  of  the  said  indentures,  &c.,  the  said  messuage  &c.,  would  have 
become  vested  in  the  plaintitf'  &c.,  for  ever,  according  to  the  true  intent  and  meaning 
of  the  indentures,  &c.  The  plaintifl"  replied,  that  the  recovery  was  not  so  suft'ered 
and  perfected  so  as,  and  in  such  manner  as,  that  under  and  by  virtue  thereof,  and  of 
the  indentures,  &c.,  tlie  said  messuage  did  vest  in  him  according  to  the  true  intent 
and  meaning  of  the  indentures,  &c.  To  which  the  defeu'lant  rejoined,  that  if  Brown 
had  been  seised  in  tail  of  the  said  messuage,  &c.,  the  recovery  was  suft'ered  and 
perfected  so  as,  and  in  such  manner  as,  that  the  said  messuage  &c.,  did  become  vested 
in  the  said  plaintiff,  according  to  the  true  intent  and  meaning  of  the  said  indentures, 
&c.  And  upon  this  issue  was  joined.  The  defendant  Stephens  also  set  forth  the 
bond  and  condition  upon  oyer,  and  pleaded  two  pleas,  upon  which  no  question  arose. 

At  the  trial  before  Vaiighan,  B.,  at  the  Hereford  assizes,  it  having  been  proved 
that  the  defendant  Brown  was  seised  of  the  said  messuage  &c.,  for  life  only,  and  not 
in  [425]  tail,  and  it  having  been  admitted  that  the  recovery  was  duly  suffered,  the 
Jury  found  a  verdict  for  the  defendant  Harries  upon  the  issue  upon  the  rejoinder  to 
the  replication  to  the  third  plea ;  and  for  the  plaintiff"  upon  the  other  issues,  subject 
to  the  opinion  of  the  Court  upon  the  third  plea  of  the  defendant  Harries.  No  damages 
were  assessed  for  the  plaintiff. 

In  Michaelmas  term,  Taunton  obtained  a  rule,  calling  upon  the  defendants  to  shew 
cause,  why  a  venire  facias  de  novo  should  not  issue,  unless  the  defendants  would 
agree  to  refer  the  amount  of  the  damages  to  the  Master  of  this  Court,  or  to  some 
person  to  be  named  by  the  counsel  on  both  sides ;  and  why,  if  they  did  agree  to  such 
reference,  judgment  should  not  be  entered  for  the  plaintiff  against  all  the  defendants 
for  such  damages  so  found,  the  same  as  if  they  had  been  assessed  by  the  Jury  at  the 
trial  of  the  cause,  notwithstanding  the  verdict  found  by  the  Jury  on  the  third  plea 
pleaded  by  the  defendant  Harries. 

Kussell,  Serjt.,  for  the  defendant  Stephens,  and  Williams,  E.  V.  (with  whom  was 
Campbell),  for  the  defendant  Harries,  now  shewed  cause.  The  defendants  do  not 
consent  to  the  reference  proposed  by  the  rule,  and,  therefore,  as  the  reference  can 
only  be  by  consent,  the  rule  is  confined  to  the  propriety  of  awarding  a  venire  de  novo. 
This  question  must  be  determined  upon  the  pleadings  as  they  are  now  framed  ;  and 
if,  upon  the  pleadings,  the  plaintiff"  has  no  cause  of  action,  the  rule  must  be  refused ; 
for,  being  joint,  if  the  plea  of  either  defendant  be  good,  the  action  must  fail  as  to  all. 
It  being  admitted  that  the  recovery  was  well  suffered,  the  effect  of  the  recovery  is 
now  only  in  dispute,  and  the  realquestion  is,  whether  the  surety  has  not  a  right 
to  assume,  that  the  recitals  in  the  condition  are  true,  and  to  say,  as  in  effect  the 
third  plea  does,  assuming  the  facts  to  be  as  here  recited,  I  have  performed  the 
condition  of  my  bond.  In  the  note  to  [426]  Doughty  v.  Neal  (1  Wms.  Saund. 
215,  n.  2),  many  cases  are  cited,  to  shew  that  the  recitals  in  a  bond  operate  as  an 
estoppel  upon  the  obligor;  but  it  is,  however,  unnecessary  to  cite  authorities  to 
establish  that  proposition.  Now,  the  very  essence  of  an  estoppel  is  reciprocity,  and 
if  the  obligor  be  bound  by  the  recitals,  the  obligee  must  be  so  likewise.  But  the 
intention  of  the  contracting  parties  is  to  be  collected  from  the  recitals ;  and  if  the 
condition  of  the  bond  be  larger  than  the  recital,  the  recital  shall  restrain  it. 
Arlington  v.  Merricke,{b)  Pearsall  v.  Siunmerset  (4  Taunt.  59.3).  Looking  to  the  reciUls, 
therefore,  it  is  clear  that  the  two  defendants.  Harries  and  Stephens,  do  not  guarantee 
the  title  of  Brown,  but  proceed  upon  the  iissumption,  that  he  is  seised  in  tail ;  for, 
had  any  doubt  existed  upon  the  subject  of  his  title,  those  doubts  would  have  been 
recited  in  the  condiiion.  The  recitals  are  introduced  for  the  sake  of  perspicuity 
merely.  To  explain  the  condition,  it  was  necessary  to  set  out  the  indentures ;  this 
superinduced  the  recital  of  other  facts,  but  the  warranty  of  the  defendants  is  confined 
to  the  perfection  of  the  recovery,  upon  an  Jissumption  of  the  seisin  of  Brown.  So 
limited,  the  warranty  is  not  nugatory  ;  for,  as,  without  the  recovery,  no  security 
could  be  perfected,  it  was  subject  to  be  defeated  by  the  death  of  Brown,  between  the 
period  when  the  money  was  lent  and  the  next  Great  Sessions,  before  which  no 
recovery  could  be  suffered.     To  provide  against  this  contingency,  was  obviously  the 

(t)  2  Saund.  4U.     This  position  is  cited  from  a  marginal  note. 
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intention  of  the  parties  ;  and  this  purpose  having  been  answered,  and  a  recovery 
havin"  been  suffered,  sufficient  to  vest  the  estate  in  the  plaintiff,  had  Brown  been 
seised  in  tail,  the  condition  of  the  bond  has  been  complied  with.  Could  the  condition 
be  said  to  amount  to  a  warranty  of  title,  this  argument  would  be  ineffectual ;  but  no 
such  implication  fairly  arises  upon  the  terms  of  it,  and  it  is  sufficient  for  this  purpose 
to  sav,  that  it  is  at  least  [427]  doubtful,  and  upon  that  grouud  the  defendants  are 
entitled  to  judgment,  the  well-known  rule  being  that,  if  the  condition  be  doubtful, 
it  shall  be  construed  for  the  benefit  of  the  obligor.     Butler  v.  Wiyg  (1  Saund.  66). 

Taunton  and  Evans,  John,  contra.  The  simple  question  is,  whether,  looking  at 
the  evidence  which  was  given  at  the  trial,  it  can  be  said,  that  the  defendants  have 
performed  the  condition  of  their  bond.  It  is  admitted,  that  Brown  was  tenant  for 
life  merely  ;  and  it  must  be  conceded  to  be  the  intention  of  the  parties,  that  the 
plaintiff'  should  have  a  good  and  valid  security  for  his  money.  The  condition  is  not, 
that  the  defendants  should  go  through  the  mere  form  of  suffering  a  recovery  ;  but,  in 
language  as  clear  as  that  intention  can  be  expressed,  that  the  recovery  should  be 
suffered,  so  and  in  such  manner  as  that,  by  virtue  thereof,  the  estate  should  be  vested 
in  the  plaintiff'  for  ever,  subject  only  to  a  proviso  of  redemption.  But  it  is  said  to 
be  the  intention  of  the  parties,  to  secure  the  money  until  the  I'ecovery  should  be 
suft'ered,  and  to  guarantee  that  the  recovery  should  be  perfected  ;  and  that,  in  so  doing, 
the  defendants  guaranteed  the  life  of  Brown  until  the  next  Great  Sessions,  and 
incurred  a  risk.  This,  however,  is  not  so  in  point  of  law  ;  for,  where  the  condition 
of  a  bond  is  pievented  from  being  performed  by  the  act  of  God,  as  by  the  death  of 
the  party  before  the  day,  the  obligor  is  discharged.  B.  N.  P.  164;  1  Wms.  Saund. 
215,  (n.  2).  Aj<ain  it  is  said,  that  the  recitals  are  to  narrow  the  condition.  It  may 
be  admitted  that,  where  the  condition  is  general,  and  therefore  ambiguous,  it  may  be 
expounded  by  the  recitals :  the  object  of  a  recital  is  to  expound,  but  not  to  limit. 
A  recital  does  not  confine  subsequent  words  by  which  the  intent  appears  more  large  ; 
as  if  a  condition  of  an  obligation  recite,  whereas  a  ship  is  bound  to  A.,  and  is  to 
return  to  the  port  of  B.,  or  London,  or  any  in  England,  the  ob-[428]-ligor  shall  pay 
201.  after  the  next  return  to  the  poit  of  B.,  or^L.,  or  other  port  of  England,  or 
elsewhere,  where  she  makes  her  right  discharge  :  if  she  makes  a  discharge  at  Venice, 
he  ought  to  pay  (Com.  Dig.  Parols,  A.  19).  So,  the  preamble  cannot  control  the 
enactnig  part  of  a  statute,  which  is  expressed  in  clear  and  unambiguous  terms  ;  but  if 
any  doubt  arise  upon  the  enacting  part,  the  preamble  may  be  resorted  to,  to  explain 
It.  _  Cri'spigny  v.  JViitenoom  (4  T.  R.  793).  The  recital  is  not  the  language  of  the 
obligee,  but  of  the  party  giving  the  instrument  only.  For  instance,  if"  A.,  wanting 
to  borrow  a  sum  of  money,  should  apply  to  B.  for  that  purpose,  who  refuses  to  lend  it 
without  the  security  of  a  third  person,  and  a  surety  be  found,  and  a  bond  be  given, 
reciting  that  A.  is  possessed  of  money  in  the  bank  of  England,  conditioned  to  repay 
the  money,  will  the  surety  be  discharged  if  A.  has  no  such  funds  1  But  the  case  is 
not  without  authority ;  for,  where  an  indenture  between  lord  and  tenant  recited  that 
the  tenant  held  of  the  lord,  by  homage,  fealty,  and  10s.  rent,  and  the  lord  confirmed 
the  estate  salvo  antiquo  dominico  et  servitio,  it  was  held,  that  though  it  was  indented, 
and  both  sealed,  yet  it  was  a  recital,  and  all  the  words  of  the  lord  only,  therefore  it 
should  not  estop  the  tenant  to  plead  hors  de  son  fee  (Br.  Faits,  p.  4  ;  'iS  Vin.  161). 
A  written  instrument  must  receive  the  same  construction,  whatever  be  the  interest  of 
the  party  ;  and  the  fact  of  the  defendant  Harries  being  a  surety  merely,  cannot  vary 
the  construction.  j  j'  j 

Gakrow,  B.  I  regret  that  the  alternative  proposed  by  this  rule  has  not  been 
acceded  to  because  I  think,  that  the  real  justice  between  the  parties  would  be 
attained  at  much  less  expense  by  a  reference,  than  bv  the  course  which  the  rejection 
ot  tt  at  alternative  has  imposed  upon  the  plaintiff'.  I  am  of  opinion,  that  that  which 
npL«  r.w  1  place  has  left  this  case  in  an  imperfect  state;  that  it  is  absolutely 
neces  ary  that  it  should  be  retried,  and  that  a  venire  facias  de  novo  must  be  awarded. 
.nrrrS^Kf'VK  ,"  •*"'  ^°  "°*  ^'PP'^  ^°  ^bis  case,  which  is  dear  from  all  ambiguity 
th-  trnh  ^l"^ ''^''^}''^  ^'tuation  of  the  parties  is  this:-Brown  having  mortg'aged 
he  nhbrtiffi  f  Harries  IS  desirous  of  paying  off  that  mortgage,  for  which  purp^ose 
whicS   Ivfj  !^  the  money;  Brown  is  represented  as  having  an  estate  in  tail, 

ec  iHk-  fo  tl.,"P"'  °"  °  '^'  '''''^''y'  ''  to  be  vested  in  the  pkintiff  in  fee,  as  a 
Txecuted  CO,  JH"'°'rf  '  '^"t- '"  O'-der  to  make  that  security  mire  sure,  a  bond  is 
executed,  conditioned  to  pay  back  the  money,  if  the  security  is  not  perfected:  this 
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is  the  clear  understanding  of  the  parties.  Looking  to  the  recitals,  it  appears,  that 
Brown  is  represented  ;is  being  seised  in  tail  of  the  property  ;  and  looking  further, 
to  ascertain  what  the  defendants  undertake  to  do.  we  find  that  they  aie  to  suffer 
a  recovery  so  and  in  such  manner  as  that,  under  and  by  virtue  thereof,  the  property 
shall  be  vested  in  the  plainlitl'  in  fee,  subject  only  to  the  proviso  of  redemption.  But 
it  is  said,  that  the  recitals  in  the  condition  are  to  bind  the  parties  as  matters  of  fact ; 
and  it  is  reasonable  that  it  should  be  so  with  respect  to  those  who  are  conusant  of 
those  facts.  The  assertors  of  the  facts  are  the  mortgagor  and  his  sureties,  but  the 
mortgagee  knows  nothing  of  those  facts,  and  acts  upon  the  assumption  of  that  which 
they  represent.  Again,  it  is  said,  that  this  is  the  case  of  a  surety.  Why  does  a  man 
require  more  obligors  than  one,  e.vcept  that  he  may  have  a  finther  security  1  The 
surety  may  decline  to  enter  into  the  obligation,  but,  if  he  does  enter  into  it,  he  must 
be  piesunied  to  have  done  so  with  a  knowledge  of  the  facts  ;  and,  if  the  principal 
debtor  does  not  pay  the  money,  he  must.  To  decide  otherwise  would  be  to  shake 
the  security  of  every  obligation.  Without  pursuing  the  case  further,  it  appears  to 
me,  that  it  has  been  imperfectly  decided,  and  that  the  rule  for  awarding  a  venire 
de  novo  must  be  made  absolute. 

[430]  VaI'GU.vn,  B.  The  Court  is  not  imperatively  called  upon  now  to  express 
an  opinion  upon  the  effect  of  this  plea,  because,  to  raise  that  question,  the  parties 
must  again  go  down  to  trial ;  but,  having  a  clear  opinion  upon  that  point,  I  have  no 
difficulty  whatever  in  now  e.xpressing  it.  This  is  an  action  upon  a  bond,  to  which 
there  are  three  parties — Brown,  the  principal :  Harries,  upon  whose  plea  this  question 
arises,  and  who  does  not  stand  in  the  situation  of  a  mere  naked  surety,  because  the 
object  of  the  transaction  was  to  pay  oft"  his  mortgage ;  and  Stephens,  who  is  a  mere 
surety.  Now,  it  is  observable,  that  this  question  does  not  arise  upon  the  plea  of 
Stephens,  but  upon  the  third  plea  of  Harries,  which  is  to  the  effect,  that  if  Brown 
had  been  seised  in  tail,  as  is  recited  in  the  words  of  the  condition,  the  recovery  was 
suffered,  so  that  the  estate  would  have  vested  in  the  plaintiff  in  fee.  Supposing  the 
propriety  of  a  venire  de  novo  not  to  have  been  discussed,  the  question  would  be, 
whether,  notwithstanding  this  plea,  which  is  found  for  the  defendant  Harries,  the 
defendants  would  be  liable  upon  this  bond.  It  was  not  contended,  at  the  trial,  that 
the  defendants  were  entitled  to  a  verdict  upon  those  pleas,  which  stated  that  the 
recovery  had  been  suffered  according  to  the  intent  of  the  condition  ;  yet,  if  the  argu- 
ment to-day  be  well  founded,  those  pleas  would  be  a  complete  defence  to  the  action. 
This  I  mention,  to  shew  the  opinion  of  the  learned  person  who  framed  those  pleas, 
who,  evidently  feeling  that  the  other  pleas  would  not  avail  the  defendant,  added  the 
hypothetical  plea,  upon  which  this  question  arises.  With  a  view  to  ascertain  whether 
this  plea  does,  in  contemplation  of  law,  entitle  the  defendants  to  a  verdict,  we  must 
look  to  the  nature  of  the  contract,  because  the  bond  must  be  construed  according  to 
the  intention  and  meaning  of  the  parties,  as  that  intention  is  to  be  collected  from  the 
instrument  itself.  For  that  purpose  it  is  necessary,  in  the  first  place,  to  look  at  the 
situation  of  the  parties,  and  the  motives  by  which  they  were  [431]  actuated  in  the 
e.xecution  of  this  bond.  The  object  of  the  principal  obligor  was,  to  pay  off  a  subsisting 
mortgage  upon  his  propertj^,  and,  for  that  purpose,  to  create  a  fresh  mortgage.  The 
object  of  the  obligee  was,  to  advance  his  money  upon  the  security  of  an  estate  in  fee. 
It  is  quite  clear,  that  he  stipulated  for  that  security,  and,  upon  the  faith  of  that, 
advanced  his  money.  It  is  also  clear,  that  the  estate  in  fee  was  not  then  in  esse,  in 
consequence  of  which  the  principal  obligor  was  to  find  two  sureties,  and  to  give  a  bond 
with  them,  in  pursuance  of  which  this  obligation  was  entered  into.  Now,  the  condi- 
tion of  this  bond  recites,  that  Brown  was  seised  in  tail  of  certain  premises  which  he 
had  conveyed  to  make  a  tenant  to  the  precipe,  in  order  that  a  recovery  might  be 
suffered,  and  the  estate  converted  into  a  fee  ;  and  then  goes  on  to  state,  that  the 
recovery  should  be  suffered  so  and  in  such  manner  as  that,  under  and  by  virtue 
thereof,  the  premises  should  be  vested  in  the  plaintiff  in  fee.  If  it  had  been  the 
intention  of  the  parties  merely  to  stipulate,  that  the  recovery  should  be  suffered,  it 
would  have  been  unnecessary  to  engraft  upon  the  condition,  the  words  "so  and  in  such 
manner  as  that,  under  and  by  virtue  thereof,  the  estate  should  be  vested  in  the 
plaintiff  in  fee."  But,  it  is  clear  that  the  recovery,  which  has  been  suffered,  has  not 
this  effect;  and,  therefore,  the  question  arises,  whether,  upon  this  state  of  facts,  the 
condition  of  the  V>ond  has  been  broken.  It  is  said,  that  it  has  not  been  broken, 
because  the  recitals  must  be  taken  to  be  true;  that  Harries  must  be  presumed  to  have 
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executed  the  bond,  upon  the  faith  that  they  were  true ;  and  that  the  plaintiff  is 
estopped  from  disputing  that  they  are  true.  The  doctrine  of  estoppel  has  been  very 
properly  dctined  ;  but  that  doctrine  applies  merely  to  cases  where  the  parties  are 
mutual  to  the  contract,  and  respectively  conusant  of  the  facts  which  they  represent. 
Probably,  the  defendants  did  execute  this  bond  upon  the  assumption  that  Brown  was 
seised  in  tail ;  but  their  mis-[432]-take  in  this  respect  cannot  avail  them,  for  they 
cannot  plead  in  contradiction  of  that  which  is  recited  expressly  under  their  hands  and 
seals.  The  cases  collected  in  the  note  to  Doughty  v.  Neol  (1  Wms.  Saund.  21.5,  n.  2) 
clearly  establish  this  proposition  ;  and  the  case  cited  by  the  plaintiff  from  Viner's 
Abridgment  shews,  that  the  obligee  will  not  be  bound  by  a  recital  to  which  he  is  no 
party.  The  language  of  the  condition  is  clear  and  intelligible,  and  cannot  be  con- 
trolled by  the  previous  recitals.  I,  therefore,  am  of  opinion,  that  the  plea  is  bad,  and 
that  the  rule  for  a  venire  de  novo  must  be  made  absolute. 

BoLLAND,  B.  I  entirely  concur  in  the  judgment  which  has  been  delivered,  and 
in  the  reasons  upon  which  that  judgment  proceeds.  But,  there  are  some  points  which 
have  been  insisted  upon  in  the  argument,  upon  which  I  feel  it  my  duty  to  express  an 
opinion.  The  first  is,  that  a  different  construction  is  to  be  put  upon  the  same  instru- 
ment in  respect  of  the  different  interests  of  the  parties.  To  this  doctrine  I  cannot 
subscribe,  and  for  this  reason — a  surety  is  a  party  to  the  bond,  his  liability  is  to  be 
collected  from  the  condition,  and  the  condition  is  as  large  with  respect  to  him  as  it 
is  with  respect  to  the  principal  obligor.  Neither  can  I  assent  to  the  proposition  which 
has  been  stated  at  the  bar,  that  this  is  the  language  of  the  obligee.  So  far  as  appears 
to  us,  the  obligee  never  saw  this  bond  until  the  moment  that  he  advanced  the  money. 
He  is  no  party  to  the  bond  ;  and,  if  it  were  necessary,  the  Court  might,  in  my  opinion, 
go  further,  and  say  that,  if  it  were  shewn,' that  he  had  inquired  into  the  circumstances, 
he  would  not  be  bound  by  the  recital.  Without  going  further  to  inquire,  whether 
the  death  of  the  principal  would,  in  this  case,  alisolve  the  surety, — there  are  cases  in 
which  it  would,  and  some  in  which  it  would  not  have  that  effect ;  we  must  look 
merely  to  the  intention  of  the  parties  and  to  the  condition  [433]  of  the  bond  :  which 
is,  that  the  recovery  should  be  suffered,  so  and  in  such  manner  as  to  put  the  plaintiff 
in  possession  of  an  estate  in  fee.  The  recital  is,  that  he  has  an  estate  in  tail,  which, 
by  the  effect  of  the  recovery,  was  to  be  converted  into  an  estate  in  fee.  It  amounts 
to  a  warranty  of  title,  as  much  as  if  the  parties  had  covenanted,  that  Brown  was  seised 
of  an  estate  in  tail.  If  so,  the  condition  of  the  bond  is  not  larger  than  the  recitals 
warrant.     The  rule  for  a  venire  de  novo  must  be  made 

Absolute. 


Crowder  and  Another  v.  Davies  and  Others.  Exch.  of  Pleas.  1829.— An 
attorney's  bill,  for  business  in  bankruptcy,  need  not  be  delivered  one  month  before 
action  brought,  pursuant  to  the  stat.  2  Geo.  2,  c.  23,  s.  23— It  is  not  requisite, 
that  a  bill  for  business  in  bankruptcy  should  be  taxed  under  the  stat.  6  Geo.  4, 
c.  16.  s.  14,  before  the  commencement  of  an  action.— Attending  upon,  and  eon- 
certnig  measures  with,  the  attorney  of  the  opposing  creditor,  to  resist  the  discharge 
of  an  insolvent,  is  not  such  business  as  will  render  it  incumbent  upon  an  attorney 
to  deliver  his  bill  one  month  before  the  commencement  of  an  action,  pursuant  to 
the  stat.  2  Geo.  2,  c.  23. 

As.sumpsit  for  an  attorney's  bill.  Plea— Non  assumpsit.  At  the  trial,  before 
Alexander  G.  B.,  at  the  Middlesex  sitting.s,  it  appeared,  that  the  defendants,  as 
assignees  of  a  bankrupt,  had  employed  the  plaintiffs  as  their  attornies  ;  but,  it  was 
admitted  that  the  plaintiffs  had  not  delivered  their  bill  pursuant  to  the  statute  2  Geo.  2, 
c.  23,  s.  23  ;  whereupon  it  was  objected  for  the  defendants,  that  the  plaintiffs  ought 
to  be  nonsuited,  the  following  items  being,  as  it  was  contended,  taxable  items :— 

Attending  meeting  for  choice   of   assignees,  and   discussing  objections  to 

various  claims,  which  were  rejected. 
Attending  third  meeting,  last  examination  adjourned 
Attending  the  assignees  afterwards,  as  to  sending  down  to  Maidstone,  with 

instructions  for  inquiries. 
Paid  commissioners  third  meeting. 
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Attending  Mr.  V.  (the  attorney  for  the  opposing  creditor)  on  the  attempt  of 
the  bankrupt  to  get  released  from  the  Fleet,  by  bailing  the  action,  and  on 
measures  for  opposing  it. 

[434]  Attending  Mr.  V.  on  preparations  for  opposing  the  bankrupt's  dis- 
charge under  the  insolvent  act,  and  perusing  the  act  as  to  his  right  with 
reference  to  the  bankruptcy. 

Attending  Mr  V.  on  preparations  for  opposing  the  bankrupt's  discharge 
undei'  the  insolvent  act. 

Attending  on  the  Insolvent  Court  on  his  being  brought  up,  when  he  was 
remanded. 

Upon  this  objection,  the  Lord  Chief  Baron  nonsuited  the  plaintiffs,  giving  them 
leave  to  move  to  enter  a  verdict  for  the  sum  ascertained  to  be  dne  to  the  plaintifl's 
upon  the  balance  of  their  accounts,  if  they  were,  under  the  circumstances,  entitled  to 
recover. 

Creswell  accordingly  obtained  a  rule,  calling  upon  the  defendants  to  shew  cause, 
why  the  nonsuit  should  not  be  set  aside  and  a  verdict  entered  for  the  plaintiffs : 
against  which — 

Jervis,  and  Justice,  shewed  cause.     If  the  plaintiffs  were  bound  by  the  stat.  2 
Geo.  2,  c.  23,  s.  23,  to  deliver  their  bill  one  month  before  the  commencement  of  the 
action,  the  nonsuit  is  right,  and  the  rule  nuist  be  discharged.     That  sfcitute  provides, 
that  no  attorney  or  solicitor  shall  commence  or  maintain  any  action  or  suit  for  the 
recovery  of  any  fees,  charges,  or  disbursements,  at  law  or  in  equity,  until  the  expira- 
tion of  one  month  or  more  after  the  delivery  of  his  bill.     In  the  construction  of  this 
statute,  it  has  been  holden  to  apply  to  all  cases  in  which  there  is  a  mode  by  which 
the  bill  may  be  taxed  ;  and  it  applies  to  business  done  in  bankruptcy  and  insolvency, 
for  both  of  which  there  are  items  in  this  bill.     First,  with  respect  to  the  business  in 
bankruptcy,  the  stat.  6  Geo.  4,  e.  16,  s.  14,  enacts,  that  all  bills  of  fees  and  disburse- 
ments of  any  solicitor  or  attorney  employed  under  any  commission,  for  any  business 
done  after  the  choice  of  [435]  assignees,  shall  be  settled  by  the  commissioners  ;  except 
that  so  much  of  such  bills  as  contain  any  charge  respecting  any  action  at  law,  or  suit 
in  equit}',  shall  be  settled  by  the  proper  officer  of  the  Court  in  which  such  business 
shall  have  been  transacted  ;  and  the  same,  so  settled,  shall  be  jtmd  by  the  assignees 
to  such  solicitor  or  attorney,  &c.     In  Burton  v.  Chatterlon  (3  B.  &  Aid.  486),  it  was 
holden,  that  a  charge  for  preparing  an  affidavit  of  the  petitioning  creditor's  debt  and 
bond  to  the  Chancellor,  in  order  to  obtain  a  commission  of  bankruptcy,  was  not  a 
taxable  item  in  an  attorney's  bill,  within  the  statute  2  Geo.  2,  c.  23,  s.  23,  the  affidavit 
not  having  been  sworn,  nor  a  commission  issued  :  but  the  ground  of  that  decisio!i  was, 
that  there  was,  in  that  case,  no  mode  by  which  that  bill  could  be  taxed,  whereas,  in 
this,  some  of  the  items  are  for  business  done  after  the  choice  of  assignees,  which, 
therefore,  are  taxable  under  the  statute  6  Geo.  4,  c.  16.     In   that  case,  the  Chief 
Justice  said  :  "If  the  commission  had  actually  issued,  there  is  a  special  provision,  by 
the  -oth  Geo.  2,  c.  3U,  for  the  taxation  of  the  bill,  at  a  meeting  for  the  appointment  of 
a.ssignees,  by  the  commissioners,  and,  after  that  period,  by  a  Master  in  Chancery  ;  and 
I  believe  that,  where  a  commission  has  issued,  which  has  not  been  proceeded  on  up 
to  the  choice  of  assignees,  the  Lord  Chancellor  has  directed  a  Master  in  Chancery  to 
tax   the  bill.      Here,   however,   no  commission   was  issued,  nor  was   there  even  an 
application  for  it.     We  ought  to  be  quite  certain,  before  we  nonsuit  the  plaintiff  upon 
this  ground,  that  there  was  some  authority  to  which  these  items  could  have  been 
submitted  for  taxation."     It,  therefore,  clearly  results  from  this  case  that,  although 
the  particular  items  were  not  taxable,  wherever  there  is  a  method  by  which  they  may 
be  taxed,  the  bill  must  be  delivered.    But  the  case  of  Collins  v.  Nicliolsoii  (2  Taunt.  321 ), 
is  expressly  in  point.     There,  the  business  done  was  the  obtaining  of  the  bankiupt's 
certificate,  and  it  was  holden,  that  the  plaintiff',  before  he  could  recover,  [436]  must 
deliver  his  bill  pursuant  to  the  statute  2  Geo.  2,  c.  23.     So,  for  business  in  the  Insol- 
vent Court,  an  attorney  cannot  recover  without  first  delivering  his  bill.     In  ■^mith  v. 
Walthworth  (4  B.  &  C.  364  ;  6  D.  &  K.  510),  the  plaintiff,  an  attorney  of  the  Court  of 
King's  Bench,  was  employed  to  procure  the  discharge  of  the  defendant,  and  brought 
an  action  to  recovei'  his  fees,  without  first  delivering  his  bill ;  but  it  was  holden,  that 
he  could  not  recover.     It  may  be  said,  that  the  plaintiffs  were  not  employed  by  the 
detaining  creditor,  and  that,  therefore,  this  case  does  not  come  within  the  rule ;  but 
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it  is  in  the  option  of  any  creditor  to  oppose,  and,  therefore,  it  must  be  taken,  that  the 
plaintiffs  were  employed  by  the  defendants  to  oppose  the  bankrupt's  discharge. 

'  Alderson  and  Kaye,  contra.  The  true  question  is,  whether  these  items  constitute 
charees  at  law,  or  in  equity  :  for,  if  they  do  not,  the  case  is  not  within  the  statute. 
Every  attorney's  bill,  for  whatsoever  business,  is  quodammodo  taxable  by  reason  of 
the  paramount  jurisdiction  which  the  Courts  exercise  over  their  officers ;  but  it  does 
not  follow,  because  the  items  are  thus  taxable,  that  a  bill  must  be  delivered  before 
the  action'is  commenced.  The  distinction  between  proceedings  in  bankruptcy,  and 
in  equity,  was  considered  in  the  case  of  Fffrd  v.  Wehh  (3  B.  &  B.  241  ;  7  B.  Moore,  .54), 
which  was  an  action  of  debt  upon  the  statute  2  Geo.  2,  c.  23,  against  the  defendant, 
who  was  not  a  solicitor,  for  acting  in  the  matter  of  a  bankrupt  in  the  Court  of  Chancery. 
The  Court  was  of  opinion,  that  it  was  not  a  proceeding  in  Chancery  ;  and  it  was 
observed,  that  the  Chancellor  sat  in  bankruptcy  under  a  separate  commission  ;  and 
that  the  Judges  who  were  empowered  to  sit  for  the  Lord  Chancellor,  as  Keeper  of  the 
Great  Seal,  could  not  sit  in  bankiuptcy.  If,  then,  it  be  not  a  proceeding  in  equity,  is 
it  essential  that  the  bill  should  be  taxed  under  the  statute  6  Geo.  4,  c.  161  The 
object  of  that  taxation  is  to  protect  [437]  the  estate  of  the  bankrupt ;  but,  although 
the  lialjility  of  the  estate  is  limited  to  the  amount  ascertained  upon  that  taxation,  the 
parties  who  employ  the  attoruies,  may  be  individually  responsible  beyond  that  amount. 
If  this  be  the  object,  the  taxation  of  the  bill  is  not  a  condition  precedent  to  the  com- 
mencement of  an  action  for  the  recovery  of  the  amount ;  and  that  such  is  the  object, 
is  clear  from  the  cases  of  Fincheit  v.  How  (2  Campb.  27S),  and  Tarn  v.  Het/s  (1  Stark. 
278).  But  the  nonsuit  proceeded  on  the  ground,  that  the  bill  was  not  delivered 
before  the  commencement  of  the  action,  and,  upon  the  same  ground,  has  been  supported 
in  argument.  Upon  this  point  the  only  criterion  is,  whether  the  bill  contains  charges 
for  business  at  law,  or  in  equity  ;  and,  upon  this  principle,  all  the  cases  have  proceeded. 
Thus,  an  affidavit  of  debt,  sworn  before  commissioners  appointed  by  the  Court,  is  a 
proceeding  at  lavv^ ;  and  the  allowance  of  a  bankrupt's  certificate  was  formerly  sup- 
posed, erroneously,  to  be  a  proceeding  in  equity.  No  facts  exist,  upon  which  the 
objection  appHcable  to  the  business  in  the  Insolvent  Court  can  arise,  because  it  does 
not  appear,  that  the  plaintiffs  were  employed  by  the  opposing  creditor,  or  even  by 
the  defendants,  to  oppose  the  bankrupt's  discharge,  but  merely  to  confer  with  the 
attorney  who  was  so  employed. 

The  Court  took  time  to  consider ;  and  Alexandkk,  L.  C.  B.,  now  delivered  the 
judgment  of  the  Court  as  follows  : — 1  his  was  an  action  by  the  plaintiffs,  as  solicitors, 
against  the  defendants,  as  assignees  of  a  bankrupt.  At  the  trial,  it  was  objected,  that 
no  copy  of  the  bill,  signed,  had  been  delivered  according  to  the  stat.  2  Geo.  2,  c.  23, 
s.  23  ;  and,  therefore,  that  the  plaintiffs  should  be  nonsuited.  The  fact,  that  no  bill 
had  been  delivered,  was  not  disputed,  but  it  was  answered,  that  this  bill  was  not 
within  the  statute  referred  to,  and  that  the  action  was  maintainable,  though  no  bill 
had  been  delivered.  Upon  this  ob-[438]-jection  I  nonsuited  the  plaintiffs,  giving  them 
leave  to  move  to  enter  a  verdict  for  the  sum  ascertained  to  be  due  upon  the  balance  of 
their  account.  The  greater  part  of  the  bill  relates  to  proceedings  under  the  commis- 
sion, and  is  clearly  and  strictly  a  demand  by  the  solicitors  under  a  commission  against 
the  assignees.  Two  or  three  items  were  pointed  out  of  a  different  character,  which 
were  said  to  be  charges  at  law.  Of  these,  the  following  is  an  instance  : — "Attending 
Mr.  Vincent,  in  the  attempt  of  the  bankrupt  to  get  released  from  the  Fleet  by  bailing 
the  action,  and  on  measures  for  opposing  it."  From  this,  we  understand,  that  Mr. 
Vincent  was  the  attorney  for  the  creditor,  at  whose  suit  the  bankrupt  was  in  custody, 
and  that  the  plaintiffs,  as  solicitors  for  the  assignees,  called  upon  him  to  advise  with 
him,  with  reference  to  his  opposition  to  the  bankrupt's  discharge.  We  do  not  think 
that  these  are  proceedings  at  law  by  the  plaintiff's  ;  and,  therefore,  are  of  opinion, 
that  they  are  not  within  the  statute  referred  to.  It  was  stated,  however,  to  have 
been  determined,  that  proceedings  in  the  Insolvent  Court  were  within  the  statute, 
and  some  items  were  pointed  out  as  coming  within  that  decision.  With  reference  to 
these,  I  need  only  say,  that  the  attendance  of  the  solicitors  of  the  assignees  upon  the 
person  whose  duty  it  was  to  oppose  the  bankrupt's  discbarge,  is  not  a  proceeding 
under  the  insolvent  debtors'  act,  and,  therefore,  that  these  items  do  not  range  them- 
selves withm  that  decision.  It  was  further  contended,  that  proceedings  in  bankruptcy 
were  proceedings  in  equity,  and,  therefore,  within  the  regulations  of  the  stat.  2  Geo.  2, 
c.  23.     \Ve  think  that  they  are  not.     This  is  manifest  from  the  stat.  6  Geo.  4,  c.  16, 
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s.  14,  upon  which  reliance  has  been  placed  ;  for,  in  directing  the  bill  of  the  solicitor 
respecting  proceedings  in  bankruptcy  to  be  taxed  by  the  commissioners,  that  statute 
excepts  proceedings,  either  at  law  or  in  equity,  and  directs,  that  these  shall  be  taxed 
by  the  officer  of  the  respective  Courts.  There  is  no  case  establishing  any  such  pro- 
position. We  are  of  opinion,  therefore,  that  no  item  [439]  in  this  bill  is  within  the 
Stat.  2  Geo.  2,  c.  23,  s.  23,  and  that  no  copy  of  it  signed,  was  necessary  to  have  been 
delivered,  according  to  the  provisions  of  that  act. 

Notwithstanding  this  opinion,  we  have  hesitated  much  upon  the  question  in  this 
cause.  In  this  statement  I  include  my  late  lamented  colleague,  Mr.  Baron  HuUock ; 
and  as  the  delay  has  been  considerable,  I  think  it  proper  to  state  the  grounds  of  these 
doubts.  They  arise  out  of  the  provisions  of  the  stat.  6  Geo.  4,  c.  16.  We  have 
doubted  whether  it  ought  not  to  have  been  proved  at  the  trial  that  the  bill  had  been 
taxed  according  to  the  provisions  of  that  act.  The  fourteenth  section  enacts  that 
"  all  bills  of  fees  and  disbursements  of  any  solicitor  or  attorney  employed  under  any 
commission,  for  business  done  after  the  choice  of  assignees  shall  be  settled  by  the 
commissioners,  except  that  so  much  of  such  bills  as  contain  any  charge  respecting  any 
action  at  law  or  suit  in  equity  shall  be  settled  by  the  proper  officer  of  the  Court  in 
which  such  business  shall  have  been  transacted,  and  the  same  so  settled  shall  be  paid 
bj'  the  assignees  to  such  solicitor  or  attorney." 

The  act  requires  the  bill  to  be  taxed,  and  directs  that,  when  so  settled,  it  shall  be 
paid  by  the  assignees  to  the  solicitor.  This  the  Court,  as  then  constituted,  were 
inclined  to  think  necessarily  imported  that,  until  the  bill  should  be  so  settled,  the 
assignees  were  not  bound  to  pay  it.  This  act  was  made  in  pari  materia  with  the 
repealed  act  of  5  Geo.  2,  c.  30 ;  and  although  the  phrase  is  somewhat  varied,  we 
believe  the  two  enactments  mean  the  .same  thing.  That  act  directed,  that  what 
should  be  paid  to  the  solicitor  should  be  what  was  ascertained  upon  taxation  to  be 
due,  "  and  no  more."  It  seemed  to  us  that  it  would  have  been  a  most  salutary 
construction  of  the  act,  that  the  bill  should  be  taxed,  and  that  it  is  highly  incon- 
venient that  such  bills  should  be  thrown  without  guide  or  assistance  before  Juries, 
who  must  be  utterly  incapable  of  judging  as  to  the  proper  allowances  to  be  made. 
Notwithstanding  our  opinion  that  this  would  not  have  been  a  strained,  and  would 
have  been  [440]  a  most  convenient  construction  of  the  statute,  we  are  deterred  from 
acting  upon  these  impressions  from  what  appears  to  have  been  held  under  the  late 
act,  in  which  the  words  are  at  least  as  favourable  to  this  view  of  the  subject  as  the 
words  of  the  present  statute. 

This  question  arose  upon  the  construction  of  the  statute  5  Geo.  2,  c.  30,  s.  45, 
before  Gibbs,  C.  J.,  in  the  case  of  Tarn  v.  Hcys  (1  Stark.  278)  ;  and  that  learned 
Judge  was  of  opinion,  that  the  provision  of  the  statute  did  not  aflect  the  right  of  an 
attorney  against  his  employers,  but  only  applied  to  the  protection  of  the  estate.  In 
the  case  of  Arrmcsmitk  v.  Barford  (ib.  n),  the  same  point  was  discussed,  when  the 
Court  of  Common  Pleas  were  clearly  of  opinion  that  a  taxation  was  unnecessary 
previously  to  bringing  an  action  against  an  assignee. 

The  nonsuit,  therefore,  must  be  set  aside,  and  the  rule  to  enter  a  verdict  for  the 
plaintiffs  must  be  made 

Absolute. 

Revenue  Branch. 

The  Attorney-Ge.ner.\l  »-.  Overington.  1829.— A  retail  brewer  of  strong 
beer  under  the  stat.  5  Geo.  4,  c.  54,  s.  6,  whose  brewery  is  situate  in  a 
city  or  market  town,  can  retail  from  his  brewery  such  strong  beer  only  as  is 
brewed  by  him  upon  his  brewery  premises.^A  retail  brewer  of  strong  beer, 
whose  brewery  is  situate  out  of  a  city  or  market  town,  and  who  obt^iins  a  licence 
to  retail  strong  beer  in  a  city  or  market  town  next  adjoining  his  brewery 
premises,  under  the  stat.  5  Geo.  4,  c.  54,  s.  7,  can  retail  at  that  place  only  the 
strong  beer  brewed  by  him  at  his  country  brewery. — \^'here  a  brewer  of  strong 
beer,  who  has  two  breweries,  the  one  situate  out  of  a  citv  or  market  town,  and 
the  other  situate  in  a  city,  obtains  a  licence  to  retail  the  beer  brewed  at  the 
former  in  the  next  adjoining  city,  and  another  licence  to  retail  that  brewed  at 
the  latter  at  the  place  where  it  is  brewed,  he  cannot  retail  at  both  places  the  beer 
brewed  by  him  at  his  country  brewery.— By  stat.  5  Geo.  4,  c.  54,  s.  6,  a  retail 
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brewer  of  strong  beer,  whose  brewery  premises  are  situate  in  a  city  or  market 
town  cm:  only  retail  there  the  strong  beer  there  brewed  by  him  ;  where,  there- 
fore the  licence  of  a  retail  brewer  empowered  him  to  retail  at  G.  strong  beer 
which  he  should  have  brewed  and  be  charged  with  duty  thereon  :— Held,  that 
the  licence  must  be  construed  with  reference  to  the  act  of  Parliament,  and  did 
not  empower  him  to  retail  at  C.  strong  beer  brewed  by  him  elsewhere. 

This  was  an  information  filed  for  the  recovery  of  certain  penalties  alleged  to  have 
been  incurred  by  the  defen-[441]-dant,  a  retail  biewer,  by  retailing  beer  in  another 
manner,  and  at"  another  place,  than  in  the  manner  and  at  the  place  which  he  was 
authorized  to  do  by  his  licence,  and  also  for  retailing  beer  without  licence.  The 
defendant  pleaded -^Not  Guilty.  ,o^„u.        ai  >       i    nr. 

At  the  trial,  at  the  Sittings  after  Trinity  Term,  1829,  before  Alexander,  L.  C.  B., 
the  Jury  found  a  verdict  for  the  Crown,  subject  to  the  opinion  of  the  Court  upon  the 

following  case :—  ,  ,  r  ,  i  ■    i   i         • 

"The  defendant  was  a  brewer  of  beer  for  sale,  and  occupied  brewing  premises 
situate  out  of  a  city  or  market  town,  viz.  at  VVickham,  in  the  county  of  Southampton, 
and  havino-  made  entry  of  such  brewery  premises,  was  duly  licensed  as  such  brewer 
under  the  provisions  of  the  act  6  Geo.  4,  c.  81. 

The  entry  for  the  year  1828  at  Wickham  was  as  follows  : — 

I,  Blanch  Overington,  of  Wickham,  in  the  county  of  Southampton,  hereby  revoke 
all  my  former  entries,  and  now  make  entry  of  one  brewhouse,  one  mash  tub,  two 
coppers,  four  cooling  backs,  four  tuns,  four  rooms  for  stowing  beer,  as  a  common 
brewer,  with  certain  utensils  and  premises  thereto  belonging  as  thereinafter  described, 
numbered,  and  marked,  which  brewhouse  is  situated  at  Wickham,  in  the  parish  of 
Wickham,  in  the  county  of  Southampton.     Witness,  &c. 

Upon  this  entry  the  following  licence  was  obtained  by  the  defendant : — 

'•We  whose  names  are  hereunto  subscribed  and  seals  set,  being  the  collector  of 
Excise  of  Hants  Collection,  and  the  supervisor  of  Excise  of  Fareham  District  within 
the  said  collection,  in  pursuance  of  an  act  of  Parliament  made  and  passed  in  the  6th 
year  of  the  reign  of  his  Majesty  King  [442]  George  the  Fourth,  intituled,  '  An  Act 
to  repeal  the  several  duties  payable  on  excise  licences  in  Great  Britain,  and  to  impose 
other  duties  in  lieu  thereof,  and  to  amend  the  laws  for  granting  excise  licences,'  do 
hereby  license  and  empower  Blanch  Overington,  living  at  and  in  the  parish  of  Wick- 
ham, in  the  county  of  Hants,  and  within  the  said  collection,  to  exercise  or  carry  on 
the  trade  or  business  of  a  retail  brewer  at  Wickham  aforesaid,  as  described  by  the 
entry  of  the  said  trader,  dated  the  10th  January,  1828,  for  cariying  on  therein  the 
said  trade  or  business,  and  as  only  one  separate  and  distinct  set  of  premises,  all 
adjoining  or  contiguous  to  each  other,  and  situate  in  one  place,  and  held  together  for 
the  same  trade  or  business,  but  not  elsewhere,  from  the  day  of  the  date  hereof  until 
and  upon  the  1 0th  day  of  October  next  ensuing.  The  quantity  of  beer  brewed  by 
such  brewer  within  the  year  ending  the  10th  day  of  October  previous  to  taking  out 
this  licence  exceeding  one  thousand  barrels,  and  not  exceeding  two  thousand  barrels, 
and  he  having  paid  the  sum  of  three  pounds  for  this  licence  to  the  said  collector  of 
excise. 

"Dated  the  11th  day  of  October,  1828." 

The  defendant  being  a  brewer  of  strong  beer  only  for  sale,  and  having  taken  out 
and  paid  for  his  above-mentioned  licence  to  brew  at  and  after  the  rate  of  21.  at  the 
least,  and  his  entered  premises  for  brewing  being  situate  out  of  a  city  or  market  town, 
and  he  by  reason  thereof  not  retailing  beer  or  being  licensed  to  retail  beer  from  such 
brewery,  or  making  entry  of  any  part  of  the  premises  for  such  purpose,  on  the  14th 
June,  1828,  pursuant  to  the  provisions  of  the  stat.  .5  Geo.  4,  c.  54,  ss.  6,  7,  made  entry 
of  one  place  for  the  retail  of  beer  in  Portsea,  being  an  adjoining  market  town  to  his 
said  brewery  at  Wickham,  and  took  out  a  licence  for  retailing  at  Portsea,  to  be 
drunk  and  consumed  elsewhere,  the  strong  beer  brewed  by  him  at  his  brewery  at 
AVickham. 

[443]  The  following  is  the  copy  of  such  entry  : — 

"I,  Blanch  Overington,  of  Wickham,  in  the  county  of  Hants,  do  hereby  make 
entry  of  two  rooms  for  the  purpose  of  keeping  and  selling  strong  beer  brewed  by  me 
at  W  ickham  aforesaid,  which  rooms  are  situated  in  Mitre  Alley,  in  Portsea,  in  the  said 
county,  and  are  marked  with  the  letter  R.     Witness,  &c." 
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Upon  this  the  following  licence  was  obtained  by  the  defendant : — 

"  Portsmouth,  7th  Division. 

"  Brewer's  Eetail  Licence. 

"No.  149. 

"  We,  whose  names  are  hereunto  subscribed,  and  seals  set,  being  the  collector  of 
Excise  of  Hants  Collection,  and  the  supervisor  of  Excise  of  Portsmouth  District  within 
the  said  collection,  in  pursuance  of  an  act  of  Parliament  made  and  passed  in  the  6th 
year  of  the  reign  of  his  Majesty  King  George  the  Fourth,  intituled,  '  An  Act  to  repeal 
the  several  duties  payable  on  excise  licences  in  Great  Britain  and  Ireland,  and  to 
impose  other  duties  in  lieu  thereof,  and  to  amend  the  laws  for  granting  excise  licences,' 
do  hereby  license  and  empower  Blanch  Oveiington,  living  at  and  in  the  parish  of 
Portsea,  in  the  county  of  Hants,  and  within  the  said  collection,  and  being  a  brewer  of 
beer  for  sale,  and  having  t;iken  out  and  paid  for  a  licence  to  brew,  at  and  after  the 
rate  of  21.  at  the  least,  to  retail  strong  beer  which  he  or  they  shall  brew  and  be  charged 
with  duty  thereon,  to  be  consumed  elsewhere  than  on  such  premises,  (that  is  to 
say),  to  retiiil  the  same  at  and  from  Portsea  aforesaid,  but  not  elsewhere,  and  not 
to"  sell  any  beer  to  be  drunk  or  consumed  upon  the  premises  where  sold,  or  in  any 
shop,  house,  outhouse,  yard,  garden,  orchard,  or  other  place  adjoining  the  same,  or 
belonging  to,  or  occupied  by  the  said  Blanch  Overington,  or  on  which  he  hath  or 
shall  have  any  concern  from  the  day  of  the  date  hereof  until  and  upon  the  10th 
day  of  October  [444]  next  ensuing,  he  having  paid  the  sum  of  51.  5s.  for  this  licence 
to  the  said  collector  of  excise.     Dated  the  Uth  day  of  October,  1828." 

Under  the  above  licence,  the  defendant  retailed  on  the  several  days  mentioned  in 
the  information  from  such  place  so  entered  by  him  in  Poitsea  strong  beer  brewed  by 
him  at  his  brewery  at  Wickham  afoiesaid,  to  be  drunk  or  consumed  elsewhere. 

On  the  lOth  of  November,  1^2S,  the  defendant  made  entry  of  anothei-  retail  l)rewery, 
situate  in  the  city  of  Chichester ;  and,  on  the  same  day,  took  out  a  licence  as  a  brewer 
to  brew,  and  another  licence  to  retail  strong  beer  brewed,  and  charged  with  the  duty, 
by  him  at  and  from  a  certain  place,  being  part  of  his  entered  brewery  premises  at 
Chicester,  such  place  not  being  situated  in  an  adjoining  city  or  market  town  to  his 
brewery  at  Wickham  ;  of  which  entry  and  licence  the  following  are  copies : 

Copy  of  Entry. 

" I  hereby  make  entry  of  a  retail  brewery  situated  in  the  parish  of  St.  Maitin,  in 
the  city  of  Chicester,  containing  one  copper  and  one  mash  tub,  and  also  of  three 
rooms  for  storing  and  selling  beer,  which  rooms  are  marked  with  the  letter  B.,  and 
also  are  numbered,  1,  2,  and  3;  also  two  fermenting  tuns  placed  in  the  store  room, 
No.  3      Witness,  &c.,  the  10th  day  of  November,  1828. 

"  Blanch  Overington." 

Copy  of  the  Defendant's  Licence  as  a  Retail  Brewer. 

"Chichester,  3rd  Division. 

"  Brewer's  Licence. 

"  No.  8. 

"We,  whose  names  are  hereunto  subscribed,  and  seals  set,  being  the  collector  of 
Excise  of  Hants  Collection,  and  the  supervisor  of  Excise  of  Chichester  Dis-[445]-trict, 
within  the  said  collection,  in  pursuance  of  an  act  of  Parliament,  made  and  passed  in 
the  6th  year  of  the  reign  of  his  Majesty  King  George  the  Fourth,  intituled,  'An 
Act  to  repeal  the  several  duties  payable  on  excise  licences  in  Great  Britain  and  L-eland, 
and  to  impose  other  duties  in  lieu  thereof,  and  to  amend  the  laws  foi-  granting  excise 
licences,'  do  hereby  license  and  empower  Blanch  Overington,  living  at  Chichester,  in 
the  parish  of  St.  Martin,  in  the  county  of  Sussex,  and  within  the  said  collection,  to 
exercise  or  carry  on  the  trade  or  business  of  a  retail  brewer,  at  Chichester  afoiesaid 
(as  described  by  the  entry  of  the  said  trader,  dated  the  10th  day  of  November,  1828, 
for  carrying  on  therein  the  said  trade  or  business,  and  as  only  one  separate  and 
distinct  set  of  premises,  all  adjoining,  or  contiguous  to  each  other,  and  situate  in  one 
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nl'ice  and  held  together,  for  the  same  trade  or  business),  but  not  elsewhere,  from  the 
day  of  the  date  hereof,  until  and  upon  the  10th  day  of  October  next  ensuing,  he 
having  paid  the  sum  of  10s.  for  this  licence  to  the  said  collector  of  excise  ;  and  having, 
within  ten  days  after  the  10th  day  of  October  next,  to  pay  such  further  additional 
sum  as  shall  amount  to  the  duty  imposed  on  licences,  according  to  the  number  of 
barrels  of  beer  brewed  within  the  preceding  year  or  period  for  which  this  licence  is 
granted.     Dated  this  10th  day  of  December,  in  the  year  of  our  Lord,  1828." 

Copy  of  the  Defendant's  Licence  as  a  Eetail  Brewer. 

"Chichester,  3rd  Division. 

"  Brewer's  Eetail  Licence. 

"No.  167. 

"  We,  whose  names  are  hereunto  subscribed,  and  seals  set,  being  the  collector  of 
Excise  of  Hants  Collection,  and  the  supervisor  of  Excise  of  Chichester  District,  within 
the  said  collection,  in  pursuance  of  an  act  of  Parliament,  made  and  passed  in  the  6th 
year  of  the  reign  [446]  of  his  Majesty  King  George  the  Fourth,  intituled,  '  An  Act 
to  repeal  the  several  duties  payable  on  excise  licences  in  Great  Britain  and  L-eland, 
and  to  impose  other  duties  in  lieu  thereof,  and  to  amend  other  laws  for  granting 
excise  licences,'  do  hereby  license  and  empower  Blanch  Overington,  living  at  Chichester, 
in  the  parish  of  St.  Martin,  in  the  county  of  Sussex,  and  within  the  said  collection 
(and  being  a  brewer  of  beer  for  sale,  and  having  taken  out  and  paid  for  a  licence  to 
brew  at  and  after  the  rate  of  51.  at  the  least),  to  retail  strong  beer,  which  he  or  they 
shall  brew,  and  be  charged  with  duty  thereon,  to  be  consumed  elsewhere  than  on  such 
premises,  (that  is  to  say),  to  retail  the  same  at  and  from  Chichester  aforesaid,  (being 
part  of  the  entered  brewery  premises  of  the  said  trader,  as  described  by  the  entry, 
dated  the  10th  day  of  November,  1828),  but  not  elsewhere;  and  not  to  sell  any  beer 
to  be  drunk  or  consumed  on  the  premises  where  sold,  or  in  any  shop,  house,  outhouse, 
yard,  garden,  orchard,  or  other  place  adjoining  the  same,  or  belonging  to,  or  occupied 
by  the  said  Blanch  Overington,  or  in  which  he  hath  or  shall  have  any  concern,  from 
the  day  of  the  date  thereof,  until  and  upon  the  10th  day  of  October  next  ensuing  ;  he 
having  paid  the  sum  of  51.  5s.  for  this  licence  to  the  said  collector  of  excise.  Dated 
the  10th  day  of  November,  anno  Domini,  1828." 

On  the  12th  November,  1828,  the  defendant,  in  order  to  raise  fairly  the  question, 
upon  the  true  construction  of  the  stat.  5  Geo.  4,  cap.  54,  began  brewing  at  his  retail 
brewery,  at  Chichester,  and  brewed  four  barrels,  two  firkins,  six  gallons,  of  strong 
beer,  which,  up  to  the  time  that  the  information  was  filed,  was  the  only  brewing  he 
had  brewed  at  his  brewery  at  Chichester. 

The  writ  of  subpcena  was  tested  on  the  last  day  of  Michaelmas  Term,  1828. 

Of  the  strong  beer  brewed  by  the  defendant,  at  his  [447J  brewery  at  Wickham 
aforesaid,  he  sent,  at  other  times,  several  barrels  to  the  place  entered  by  him  at 
Portsea,  for  retailing  it ;  and  also,  at  different  times,  several  barrels  of  such  beer  so 
brewed  by  him  at  Wickham  aforesaid,  to  his  brewery,  and  to  the  place  at  Chichester, 
of  which  he  had  made  entry  for  retailing  as  aforesaid,  (being  part  of  such 
brewery  at  Chichester),  and  at  which  he  was  licensed  to  sell  beer  as  aforesaid  ;  and 
which  beer,  so  brewed  at  Wickham  as  aforesaid,  having  been  received  by  the  defen- 
dant at  Portsea  and  Chichester,  part  thereof  was,  on  the  several  days  and  times 
mentioned  in  the  information,  and  subsequently  to  such  commencement  of  brewing  at 
his  retail  brewery  at  Chichester,  retailed  and  sold  by  him  as  follows,  viz.  part  thereof 
at  Portsea,  and  another  part  thereof  at  Chichester,  at  the  respective  places  so  entered 
by  the  defendant,  and  for  which  licences  had  been  so  granted  to  him  as  aforesaid. 

The  question  for  the  consideration  of  the  Court  was,  whether  the  defendant  was 
liable,  under  the  provisions  of  the  stat.  5  Geo.  4,  c.  54,  or  any  other  act  of  Parliament, 
to  any  penalty  for  retailing  the  beer  brewed  by  him  at  Wickham,  at  any  other  place 
than  at  the  place  entered  by  him  for  that  purpose  at  Portsea. 

If  the  Court  should  be  of  opinion,  that  the  defendant  was  so  liable  for  retailing 
and  selling  his  beer  brewed  by  him  at  Wickham,  at  and  from  his  premises  at 
Chichester,  as  well  as  at  and  from  his  premises  at  Portsea,  then  the  verdict  was  to 
stand  ;  but  if  the  Court  should  be  of  opinion,  that  the  defendant  could  legally  do  so, 
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then  the  verdict  for  the  King  was  to  be  set  aside,  and  a  verdict  entered  for  the 
defendant. 

Walton,  for  the  Crown.  The  question  in  this  case  is,  whether  the  defendant  is 
authorized  to  sell  by  retail,  at  Chichester  and  Portsea,  the  strong  beer  brewed  by  him 
at  Wickhaiu.  It  is  not  disputed,  that  he  may  retail  at  Port-[448]-sea  the  beer  brewed 
by  him  at  Wickham,  and  at  Chichester  the  beer  brewed  there  ;  but  the  question  is, 
whether  he  may  retail  at  both  those  places  the  beer  brewed  at  Wickham.  This 
depends  upon  the  construction  of  the  6th  (a)  and  7th  {h)  sections  of  the  stat.  5  Geo.  4, 
c.  54  ;  to  un-[449]-derstanil  which  correctly,  it  may  be  necessary  shortly  to  advert  to 
the  introduction  and  objects  of  that  statute. 

Formerly,  two  kinds  of  beer  only  were  allowed  to  be  brewed  and  sold,  and  those 
only  in  casks,  containing  four  gallons  aud  a  half,  except  by  licensed  publicans  brewing 
their  own  beer.  By  the  intermediate  beer  act,  4  Geo.  4,  c.  51  (altered  by  6  Geo.  4, 
c.  58),  a  particular  quality  of  beer  was  allowed  to  be  retailed  by  the  brewers  of  that 
particular  quality,  to  be  consumed  off  the  premises.  And  with  the  same  view  the 
present  statute  was  passed  to  authorize  brewers  of  strong  beer  to  reUiil,  under  certain 
regulations.  This  act  (ss.  1  &  2),  after  repealing  former  licences  &c.,  imposes  licence 
duties  on  the  brewer  for  sale,  on  the  retail  brewer,  on  publicans,  and  on  dealers  in 
beer  not  brewers.  By  these  provisions  the  brewer,  who  proposes  also  to  be  a  retailer, 
must  take  out,  as  well  a  brewer's  licence,  as  a  licence  to  retail ;  and  then,  as  to  the 
extent  and  etiect  of  the  latter  licence,  come  the  sections  upon  which  this  question 
turns.  Now,  the  expressions  used  in  those  .sections  are  clear  and  without  doubt. 
The  6th  section  gives  the  privilege  of  retailing  in  these  terms: — "That  the  brewer  of 
strong  beer,  who  has  paid  two  pounds  for  his  brewing  licence,  shall  retail  such  beer 

(a)  Which  enacts, —"That  it  shall  and  may  be  lawful  for  any  brewer  or  brewers  of 
strong  beer  onl}',  in  Great  Britain,  for  sale,  who  shall  have  taken  out  and  paid  for  his, 
her,  or  their,  licence  to  brew  at  and  after  the  rate  of  two  pounds  at  the  least,  to  retail 
such  beer  from  the  premises  where  such  beer  is  or  has  been  brewed;  and  for  any 
person,  not  being  a  brewer  of  beer,  either  for  sale  or  private  use,  to  sell  strong  beer 
only,  brewed  by  any  other  brewer,  in  casks,  conUiining  not  less  than  live  gallons,  or 
in  not  less  than  two  dozen  reputed  quart  bottles  at  one  time,  upon  such  brewer  or 
other  person,  respectively,  taking  out,  under  the  provisions  of  this  act,  such  respective 
Excise  licence  for  that  purpose,  as  before-mentioned  ;  which  licence  shall  be  granted 
in  manner  hereinafter  mentioned,  &e. ;  provided,  that  no  such  licence  shall  authorize 
such  brewer  or  brewers,  or  other  person  or  persons,  taking  out  any  such  licence  respec- 
tively as  aforesaid,  to  sell  any  table-beer,  or  any  beer  to  be  drunk  or  consumed  upon 
the  premises  where  sold,  or  in  any  shop,  house,  outhouse,  yard,  garden,  orchard,  or 
other  place  adjoining  the  same,  or  Ijelonging  to  or  occupied  by  the  person  or  persons 
tiiking  out  such  licence,  or  selling  such  beer,  or  in  which  he,  she,  or  they,  shall 
have  any  concern,  or  to  sell,  deal  in,  or  retail,  any  other  beer  whatsoever,  or  in  any 
other  manner  whatsoever  than  respectively  as  aforesaid  ;  or  shall  entitle  any  such 
brewer  or  brewers,  or  other  person  or  persons,  to  any  licence  to  sell  or  retail  cyder, 
wine,  or  spirits." 

{b)  Which  enacts, — "That  where  the  entered  premises  for  brewing,  of  any  brewer, 
shall  be  situated  out  of  a  city  or  market-town,  and  such  brewer  shall,  by  reason 
thereof,  not  retail  beer,  or  be  licensed  as  aforesaid  to  retail  beer  from  such  brewery, 
or  make  entry  for  any  part  of  such  premises  for  that  purpose,  it  shall  and  may  be 
lawful  for  any  such  brewer  or  brewers,  to  make  entry  of  some  one  place,  room,  store- 
house, cellar,  shop,  house,  or  outhouse,  for  the  retail  of  beer,  in  any  one  adjoining  city 
or  market-town  ;  and  to  take  out  a  licence  for,  and  retail  therefrom,  the  strong  beer 
brewed  by  him,  her,  or  them,  at  such  brewery  as  aforesaid,  to  be  drunk  or  consumed 
elsewhere ;  subject,  nevertheless,  to  the  several  provisions  and  penalties  herein  con- 
tained and  imposed,  relating  to  brewers  retailing  beer  from  the  premises  where 
brewed :  Provided,  always,  that  no  retail  brewer,  not  being  duly  licensed  to  sell 
beer,  as  a  keeper  of  a  common  inn,  ale-house,  or  victualling  house,  shall  deal 
in  or  sell  any  table-beer,  or  any  beer,  except  the  strong  beer,  which  he  or  they 
shall  brew,  and  be  charged  with  the  duty  thereon,  or  shall,  at  any  one  time,  use, 
employ,  or  consume,  any  less  quantity  than  sixteen  bushels  of  malt  at  any  one 
brewing,  upon  pain  of  forfeiting  for  each  aud  every  such  offence  the  sum  of  one 
hundred  pounds." 
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from  the  premises  where  such  lieer  is  or  has  been  brewed,"  on  taking  out  a  licence. 
This  ccrtaiiilv  confines  the  brewer,  retaih'ng  from  his  brewery  premises,  to  the  sale 
of  that  beer  oiilv  which  is  brewed  on  the  premises  from  whence  it  is  retailed,  and  he 
is  not  by  this  section  entitled  to  have  any  other  place  of  sale  than  the  brewery  ;  noi' 
to  bring  to  the  brewery  for  retailing,  beer  brewed  elsewhere.  Indeed,  to  do  so,  would 
entrench  upon  [450]  the  next  class  of  persons  named,  viz.  the  beer  dealer,  not  being 
himself  a  bi'ewer,  who  may  sell  strong  beer  brewed  by  any  other  brewer.  But,  it  may 
happen,  that  some  brewers  have  premises  situated  out  of  a  market  town,  so  that  they  may 
have  upon  their  premises  no  opportunity  for  a  retail  trade.  To  obviate  this  difKeulty, 
and  to  place  the  brewer,  whose  premises  are  so  situated,  upon  an  equality  with  others, 
who  have  the  advantage  of  the  tiade  of  a  city  or  market  town,  the  7th  section  gives 
the  country  brewer,  who  shall  not  retail  from  his  brewery,  the  privilege  to  enter  some 
one  place  for  the  retail  of  beer  at  any  one  city  or  market  town,  and  to  take  out  a 
licence  for,  and  retail  therefrom,  the  strong  beer  brewed  by  him  at  such  brewery. 
No  advantage,  however,  is  given  by  this  clause  to  the  country  brewer,  over  the  brewer 
whose  premises  are  situate  in  a  city  or  maiket  town.  The  town  brewer  can  only 
retail  from  his  premises  the  beer  there  brewed,  and  the  country  brewer  by  entering 
one  place  in  one  adjoining  town,  and  retailing  therefrom  the  beer  brewed  in  his 
country  brewer}'',  is  exactly  in  the  same  situation,  the  one  place  of  retail  being  sub- 
stituted as  to  the  sale  of  the  commodity  for  the  brewery  premises.  To  hold,  that 
the  defendant  might  retail  at  Portsea  and  Chichester  the  beer  brewed  by  him  at 
Wickliam,  would  give  him  a  manifest  advantage  over  the  other  brewers  at  Portsea, 
Chichester,  and  the  adjoining  towns  ;  for,  whilst  they  would  be  restricted  to  retail 
from  their  brewery  premises  only,  he  might  have  retail  establishments  for  his 
Wickham  beer,  not  only  at  Portsea  and  Chichester,  but  at  every  other  market  town 
near ;  for.  if  he  may  have  more  than  one  place  of  retail,  there  is  no  limit  to  the  number. 
Upon  the  construction  of  these  sections,  the  establishments  at  Wickham  and  Portsea 
and  at  Chichester,  must  be  taken  to  be  two  separate  establishments,  and  the  defen- 
dant a  distinct  trader  at  each.  The  beer  brewed  at  Wickham  can  only  be  retailed 
at  I'ortsea,  and  that  brewed  at  Chichester  can  [451]  only  be  retailed  there.  Indeed, 
the  defendant  has  designated  himself  as  a  separate  trader  at  Wickham  and  at 
Chichestei',  by  taking  out  his  licence  for  the  former  place  as  a  brewer  previously  in 
trade,  and  by  taking  out  his  licence  at  Chichester  as  a  new  beginner,  paying  21.  under 
the  statute  5  Geo.  4,  c.  54,  s.  9.  By  that  section  he  would  n"ot  be  entitled  to  renew 
his  retail  licence  at  Chichester,  if  he  were  not  charged  with  duty  in  his  brewery  there 
to  the  extent  of  one  hundred  gallons  ;  and  he  could  not  resort  to  his  Wickham  brewery 
to  make  up  the  quantity,  because  the  statute  6  Geo.  i,  c.  81,  s.  10,  requiring  separate 
licences  for  separate  premises,  provides  that,  when  the  amount  or  rate  of  licence  duty 
depends  upon  the  quantity  of  goods  made  by  the  person  to  whom  the  same  is  granted, 
such  quantity  shall  be  computed  from  the  respective  goods  only  made  at  the  premises 
of  which  such  licence  is  granted,  and  shall  not  inchide  goods'  made  by  such  person 
at  any  other  place  for  which  a  separate  licence  is  required.  If  this  construction  be 
correct,  the  defendant  has  incurred  the  penalties  stated  in  the  information.  A 
difTerent  construction  would  bear  heavily  upon  the  publicans,  who,  being  subject  to 
many  impositions,  are  likewise  entitled  to  many  privileges,  the  principal  of  which 
would,  by  the  conduct  pursued  by  the  defendant,'  be  considei'ably  abridged. 

Alderson  for  the  defendant.  The  literal  construction  of  the  6th  section  is  in 
favour  of  the  defendant ;  for  if,  for  the  words  "  such  Ijeer,"  the  words  "  strong  beer  " 
be  substituted,  it  will  run  thus :— That  it  may  be  lawful  foi'  any  brewer  of  strong  beer 
only  for  sale,  who  shall  have  taken  out  and  paid  for  his  licence  to  brew  at  and  after 
the  rate  of  two  pounds  at  the  least,  to  retail  strong  beer  from  the  premises  where 
strong  beer  is  or  has  been  brewed.  If  properly  so  construed,  the  words  will  extend 
to  permit  a  person  who  is  a  brewer  of  strong  beer  to  retail  strong  beer  on  his  premises, 
wherever  brewed,  because,  by  the  hypothesis,  strong  beer  has  been  [452]  brewed 
there.  But  it  also  contains  a  proviso,  which  gives  a  key  to  the  construction  of  the 
whole.  Ihe  section  applies  to  brewers  of  "  strong  beer  only."  It  is  said,  however, 
to  apply  only  to  beer  sold  from  the  premi-ses  where  that  individual  beer  is  brewed  ; 
but  the  proviso  is,  that  no  such  licence  shall  authorize  such  brewer,  &c.  taking  out 
miy  such  licence  to  sell  any  table  beer,  or  any  beer  to  be  drunk  upon  the  premises. 
i\ow,  inasmuch  as  by  the  preliminary  part  of  the  clause,  the  persons  included  within 
It  are  brewers  of  strong  beer  only,  it  is  manifest  that  such  persons  could  only  have 
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table  beer  ;is  beer  not  brewed  upon  the  premises  ;  and  if  a  special  proviso  were  neces- 
sary to  prevent  the  sale  of  table  beer  which  must  be  brewed  off  the  premises,  it  follows, 
that  strong  beer,  which  is  not  within  that  proviso,  may  be  there  sold,  though  it  be 
brewed  elsewhere.  The  seventh  section  is  used  as  furnishing  a  construction  of  the 
sixth  section.  But  that  section  is  confined  to  places  not  being  retail  breweries,  and 
does  not  applv  to  the  case  in  which  the  same  person  has  two  retail  breweries.  It  must 
be  remembered,  however,  that  this  information  is  for  selling  beer  contrary  to  the 
licence  of  the  defendant,  and  therefore,  it  is  material  that  the  licences  should  be 
adverted  to.  Xow,  the  licence  does  not  confine  the  defendant  to  the  sale  of  beer 
brewed  at  Chichester,  and  not  elsewhere,  but  licenses  and  empowers  the  defendant 
generally  to  retail  strong  beer  which  he  shall  brew  and  be  charged  with  duty  thereon. 
It  is  not  alleged,  that  the  defendant  ever  sold  beer  which  he  had  not  brewed,  or 
upon  which  he  had  not  been  charged  with  duty,  and,  therefore,  he  has  literally  com- 
plied with  the  licence.  The  licence  may  also  be  cited  to  shew  the  construction  which 
the  Excise  have  put  upon  the  enactment,  for  the  authority  to  retail  beer  is  not  limited 
to  such  beer  only  as  is  brewed  upon  the  particular  premises,  but  is  personal  to  the 
party,  only  limiting  the  sale  to  such  beer  as  may  be  brewed  by  him,  and  with  which 
he  h;is  been  charged  with  duty.  Upon  [453]  two  grounds,  therefore,  the  defendant 
is  entitled  to  judgment — first,  upon  the  true  construction  of  the  statute;  and, 
secondly,  upon  the  words  of  the  licence ;  for  although  that  mav  not  be  consistent 
with  the  act  of  Parliament,  still,  as  the  information  proceeds  upon  a  breach  of  the 
licence,  if  the  defendant  has  acted  in  conformity  with  the  licence,  he  will,  upon  this 
information,  be  entitled  to  judgment. 

Walton,  in  reply.  The  otticers  of  the  Excise  can  give  no  greater  power  than  they 
are  authorized  to  give  by  the  act  of  Parliament,  and,  therefore,  although  the  licence 
is  general,  it  amounts  only  to  a  licence  to  do  that  which  may  be  done  consistently 
with  the  statute ;  and  the  only  question  is,  what  is  the  true  construction  to  be  put 
upon  that  statute  ?  It  is  said  that  the  proviso  gives  a  key  to  this  construction,  but 
the  answer  to  that  argument  is  furnished  by  the  16th  section  of  the  act.  That  section 
exempts  from  the  operation  of  this  law,  applicable  to  new  breweries,  persons  in  trade 
before  the  p)assing  of  the  act,  and  who,  before  then,  did  sell,  from  the  same  brewery, 
table  and  strong  beer.  By  the  6th  section,  these  persons  are  authorized  to  retail 
strong  beer,  but  not  table  beer,  and  this  accounts  for  the  proviso. 

The  Court  took  time  to  consider,  and  now  the  Lord  Chief  B.\R0N  delivered  the 
judgment  of  the  Court,  ;is  follows : — 

This  cjise  was  brought  before  the  Court,  in  order  to  obfcun  our  opinion  upon  the 
construction  of  the  stJitute  5  Geo.  4,  c.  .')4,  an  act  relating  to  retail  brewers.  I  shall 
refer  more  particularly,  hereafter,  to  the  language  of  the  act  itself ;  but,  in  order  to 
explain  what  I  am  now  about  to  say,  it  will  be  sufKcient  to  state  generally,  that 
brewers  are  to  make  entr}'  of  their  brewery  premises ;  and  that,  by  this  act,  it  is 
lawful  for  them  to  retail  from  the  premi.ses  [454]  the  beer  brewed  on  the  premises, 
upon  obtaining  a  licence  for  that  purpose.  This  is  one  of  the  provisions  of  the  act, 
by  a  particular  clause  ;  and  by  another,  when  the  brewery  is  situated  out  of  a  city  or 
market  town,  as  in  that  c;ise  a  retail  trade  would  be  of  little  advanta.ge  to  the  brewer, 
it  is  lawful  for  him,  upon  obtaining  a  licence  for  that  purpose,  to  retail  from  some  one 
place — the  word  one  is  material  in  the  act — in  any  adjoining  city  or  market  town, 
the  strong  beer  brewed  by  him  at  a  brewery  not  in  a  city  or  market  town.  Of  this 
provision  the  defendant  has  availed  himself.  He  is  a  brewer  at  a  place  called  Wickham, 
and  that  not  being  in  a  market  town  or  city,  he  has  obtained  a  licence  to  retail  the 
beer  brewed  at  Wickham  in  a  neighbouring  market  town,  that  is,  at  Portsea.  He 
has,  in  addition,  a  brewery  at  Chichester,  some  distance  from  Wickham,  and  there 
brews  ;  and  Chichester  being  a  city  or  market  town,  he  obtains  a  licence  to  retail  from 
the  premises  of  that  brewery.  Now,  the  question  will  be  found  to  turn  upon  the 
language  of  the  two  sections  of  the  act  of  Parliament,  which  were  referred  to  in  the 
course  of  the  argument ;  and,  in  order  to  state  the  question  submitted  to  the  opinion 
of  the  Court,  in  point  of  fact,  it  is  necessary  to  remember  that  the  defendant  has  sent 
his  strong  beer,  brewed  at  Wickham,  and  for  the  retail  of  which  at  Portsea  he  has 
obtained  a  licence,  to  his  premises  at  Chichester,  a  distinct  brewery ;  and  having 
obtained  a  licence  to  retail  from  the  premises  at  Chichester,  he  has  from  thence  retailed 
the  beer  brewed  by  him  at  Wickham.  Then,  under  these  circumstances,  the  question 
for  the  consideration  of  the  Court  is,  whether  the  defendant  is  liable,   under   the 

Ex.  Div.  IV.— 40* 
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provisions  of  this  act,  to  any  penalty  for  retailing  the  beer  brewed  by  him  at  Wickham, 
•It  any  other  place  than  the  place  entered  by  him  for  that  purpose  at  Poitsea  ;  that  is, 
whether  he  is  liable  for  retailing  at  Chichester  the  beer  brewed  by  him  at  Wickham, 
Portsea  beiii''  the  only  place  where  it  is  permitted  to  him  [455]  to  retail  that  beer. 
If  the  Couit  shall  be  of  opinion  that  the  defendant  is  so  liable  for  retailing  and 
sellin''  his  beer,  brewed  bv  him  at  Wickham,  at  and  from  his  premises  at  Chichester, 
as  wetl  as  at  and  from  his  premises  at  Portsea,  then  the  verdict  is  to  stand  for  the 
king;  but  if  the  Court  shall  be  of  opinion  that  the  defendant  could  legally  do  so,  then 
the  verdict  is  to  be  entered  for  the  defendant. 

Now,  it  has  been  admitted,  that  this  question  turns  upon  the  construction  of  the 
two  sections  ot  the  act  to  which  I  have  already  alluded.  The  first  (sect  6)  is  in  these 
words:  "That  it  shall  be  lawful  for  any  brewer  or  brewers  of  strong  beer  only,  in 
Great  Britain,  for  sale,  who  shall  have  taken  out  and  paid  for  his,  her,  or  their  licence 
to  brew,  at  and  after  the  rate  of  two  pounds  at  the  least,  to  retail  such  beer  from  the 
premises  where  such  beer  is  or  has  been  brewed."  That  is  the  clause  which  gives 
the  defendant  authority  to  retail  the  beer  which  he  has  brewed,  from  the  premises 
where  it  is  brewed.  It  will  appear,  and  it  was  so  argued,  and  very  properly  argued, 
that  the  question  turns  upon  the  construction  of  the  word  "such":  whether  the 
words,  "such  beer,"  mean  any  beer  of  that  desciiption,  or  whether  they  mean  any 
strong  beer,  or  beer  brewed  at  the  particular  brewery  of  the  party  appointed  for  the 
retail  of  it  by  the  licence.  It  is  a  case  of  which  much  cannot  be  made  by  argument, 
but  it  seems  to  me,  and  I  understand  that  all  my  learned  brothers  concur  in  that 
opinion,  that  "such  beer,"  means  beer  brewed  upon  those  premises.  It  can  mean 
nothing  else,  it  does  not  mean  any  beer  brewed  any  where  of  that  description, 
but  it  means  beer  brewed  upon  those  premises,  which  may  be  retailed  upon  the 
same  premises. 

The  next  clause  (sect.  7)  is :  "  That,  when  the  entered  premises  for  brewing  shall 
be  situate  out  of  a  city  or  market  town,  and  such  brewer  shall,  by  reason  thereof, 
[456]  not  retail  beer,  or  be  licensed  as  aforesaid  to  retail  beer,  it  shall  and  may  be 
lawful  for  any  such  brewer  or  brewers  to  make  entry  of  some  one  place,  room,  store- 
house, cellai',  shop,  house,  or  outhouse  for  the  retail  of  beer,  in  any  one  adjoining  city 
or  market  town,  and  to  take  out  a  licence  for  and  retail  the  strong  beer  brewed  by 
him  at   such    brewery  as  aforesaid,   to  be  drunk  or   consumed  elsewhere,  subject, 
nevertheless,  to  the  several  provisions  and  penalties  herein  contained  and  imposed, 
relating  to  brewers  retailing  beer   from  the   premises   where    brewed."      Now,  this 
whole  scheme  seems  to  me  to  be  quite  intelligible  and  consistent.     Where  a  brewery 
is  erected  in  a  place  of  considerable  population,  the  excise  otEcers  may  license  a  brewer 
to  retail  from  those  premises  at  that  place  ;  and  it  is  worth  the  while  of  the  brewer 
to  pay  for  a  licence  for  that  purpose  ;  but,  when  it  is  not   in  such   a  city  or  market 
town,  then  the  brewer  may  apply  to  have  permission  to  retail  his  beer  brewed  in  that 
place  in  some  neighbouring  city  or   market  town ;    and   the  Legislature  has  taken 
particular  care  to  express,  that  it  shall  be  only  one  place,  only  one  market  town  or 
city.     The  words  of  the  act  expressly  limit  it  to  one  place  in  one  neighbouring  city 
or  market  town.     It  is  impossible  that  words  can   be  stronger.     I  think,  therefore, 
and  I  understand  that  we  are  all  agreed,  that  the  defendant  is  not  warranted  by  either 
of  these  clauses  in  sending  beer  brewed  at  Wickham,  not  a  market  town  or  city,  to 
Chichester,  where  he  has  another  brewery,  to  retail  that  beer  under  a  licence  which 
ought  to  be  confined  to  retail  beer  brewed" only  at  that  particular  brewery  at  Chichester. 
"\\  e  think  it  is  not  within  the  6th  section,  which  gives  him  authority  to  sell  upon  the 
spot  beer  there  brewed,  because  the  beer  in  question  was  not  brewed  there  ;  and  it  is 
not  within  the  7th  section,  because  he  has  already  got  all  the  authority  which  that 
clause  gives  him,  by  ha\ing  nominated  Portsea  as  the  place  of  retail  for  his  [457] 
brewery  at  Wickham.     It  is  within  neither  of  these  clauses,  and  it  is  clearly  a  breach 
of  this  act  of  Parliament. 

It  was  further  said,  that  the  licence  gives  him  authority  to  retail  at  Chichester 
the  beer  brewed  at  Wickham.  I  admit"  that  the  licence  is  not  quite  accurately 
expressed,  it  may  be  somewhat  equivocal ;  but  still  there  is  no  doubt  but  that  the 
defendant  was  perfectly  aware  of  the  meaning  intended  to  be  conveyed  ;  because,  as 
1  understand  it,  he  did  the  act  in  order  to  have  the  question  decided.  It  will  be  for 
the  Crown  to  consider  whether  that  will  make  any  ditTerence  hereafter  ;  it  may  be  as 
well  they  should  express  themselves  more  clearly,  but  it  is  only  equivocal  ;  and,  if  so. 


3Y.  &J.458.  EDWARDS   V.  BENNETT  1259 

it  must  be  construed  according  to  the  authority  which  the  officers  derive  from  the  act 
of  Parliament.  The  language  of  the  particular  licence  to  retail  beer  from  Chichester, 
which  the  defendant  contends  authorized  him  to  do  this,  is  thus  : — It  recites  his  hann" 
a  brewery  at  Chichester,  and  then  it  authorizes  and  empowers  him,  being  a  brewer, 
at  and  after  the  rate  mentioned,  to  retail  strong  beer,  which  he  or  thev  shall  brew' 
and  be  charged  with  duty  thereon,  to  be  consumed  elsewhere  than  on  such  premises; 
that  is  to  say,  to  retail  the  same  at  and  from  Chichester  aforesaid,  being  part  of  the 
entered  brewing  premises.  Now,  the  defendant  says  that,  according  to  its  true  con- 
struction, the  licence  authorizes  him  to  send  his  beer  from  Wickham  and  sell  it  at 
Chichester.  If  we  were  not  informed  of  what  was  the  oliject  of  the  act,  this  might 
be  construed  to  apply  to  beer  brewed  at  Chichester  only  ;  but,  when  compared  with 
the  statute,  and  considered  with  reference  to  the  authority  under  which  the  licence 
was  given,  all  doubt  upon  the  subject  vanishes. 

We  are  of  opinion,  that  the  judgment  must  stand  for  the  Crown  for  one  penalty. 

Judgment  for  the  Crown. 


[458]    I.N  THE  Exchequer  Chasirer. 

(In  Error  from  the  Court  of  King's  Bench.) 

Edwards  v.  Bexnett.  1829. — An  assistant  overseer,  appointed  under  the  statute 
59  Geo.  3,  c.  12,  is  within  the  statute  17  Geo.  2,  c.  3,  and  liable  to  a  penalty 
for  not  producing  the  rate  to  an  inhabitant  when  lawfully  demanded,  if,  by  his 
appointment,  he  be  authorized  to  tiike  care  of  the  poor,  or  have  a  limited  authority 
to  have  the  legal  custody  of  the  rate. — A  declaration  for  penalties  under  the 
statute  17  Geo.  2,  c.  3,  alleged  that  the  defendant  was  an  assistant  overseer, 
that  a  rate  was  duly  made  &c.,  and  that  the  plaintiflT,  an  inhabitant,  &c.,  at  a 
re;isonable  time,  demanded  an  inspection  of  the  rate,  and  tendered  Is. ;  and' that 
although  the  defendant,  as  such  assistant  overseer,  had  the  rate  in  his  possession' 
he  refused  to  produce  it ;  whereby,  &c.  :— Held,  after  verdict,  that  it  was  sufficient' 
because  the  allegation,  that  the  defendant  was  an  assistant  overseer,  could  only 
be  proved  by  the  production  of  his  appointment,  in  which  his  duties  must  be 
specified  ;  and  unless  it  had  appeared,  from  the  appointment,  that  he  had  a  general 
authority  to  take  care  of  the  poor,  or  a  limited  authority  to  have  the  legal  custody 
of  the  rate,  the  Judge  would  have  directed  the  Jury  to  find  a  verdict  for  the 
defendant. 

[S.  C.  6  Bing.  230 ;  3  Moo.  &  P.  749  :  in  King's  Bench,  7  B.  &  C  586  • 
1  Man.  &  Ky.  482 ;  8  B.  &  C.  702.] 

Debt  upon  the  sUtute  17  Geo.  2,  c.  3,  for  penalties.     The  declaration  stated  that 
the  plaintiff  below  (the  defendant  in  error)  was  an  inhabitant  of  the  parish  of  A.   in 
the  county  of  G.,  and  that,  before,  and  at  the  time  when,  &c.,  the  defendant  below 
(the  plaintiff  in  error)  was  the  assistant  overseer  of  that  parish ;  that  theretofore   to 
wit,  on  &c.,  at  &c.,  the  churchwardens  and  overseers  of  that  parish  made  a  certain 
rate  for  the  relief  of  the  iiuor  of  that  parish,  which  rate  was  afterwards  and  before 
&c.,  allowed  by  two  Justices  of  the  county,  and  published  by  the  churchwardens  and 
overseers  of  the  poor,  &c.  ;  and  that  afteiwards,  and  at  a  reasonable  time  in  that  behalf 
to  wit,  etc.,  the  plaintitl  below,  requested  the  defendant  below,  as  such  assistant  overseer 
to  permit  him,  the  said  plaintiff  below,  to  inspect  the  rate,  and  then  and  there  tendered 
him  Is.  for  the  same ;  and  that,  although  the  said  defendant  below,  as  such  assistant 
overseer,  then  and  there  bad  the  rate  in  his  possession,  he  did  not,  nor  would,  permit 
the  said  plaintiff  below  to  inspect  it:  concluding  with  a  claim  for  201.  as  a  forfeiture 
under  the  statute.     Plea — nil  debet ;  and  issue  thereon. 

The  case  was  twice  argued  in  the  Court  of  King's  Bench  :  on  the  first  occasion 
upon  a  motion  for  a  new  [459]  trial  (1  Man.  it  Ky.  482  ;  7  B.  &  C.  586);  and  upon 
the  second,  upon  a  rule  to  arrest  judgment,  which  rule  was  dischai-ged  (8  B.  &  C.  702). 
Upon  this  judgment  the  defendant  below  brought  a  writ  of  error,  which  was  now 
argued  by 

Ludlow,  Serjt,  for  the  plaintiff  in  error.     An  assistant  overseer  is  not  a  person 
within  the  meaning  of  the  statute  1 7  Geo.  2,  c.  3,  s.  3,  which  gives  the  penalty.     The 
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persons  iiicludecl  within  that  statute  are,  "churchwardens  and  overseers  of  the  poor,  or 
other  persons  authoiized  to  take  caie  of  the  poor."  When  that  act  was  passed,  an  over- 
seer was  a  public  officer,  well  known  by  that  name,  the  duties  of  whose  office  were 
perfeotlv  understood.  At  that  time,  an  assistant  overseer  was  not  known  as  a  public 
officer ;  "for  it  was  then  illegal  to  pay  out  of  the  poor  rates  a  compensation  to  a  deputy 
who  niV'ht  discharge  the  duties  of  the  principal.  By  the  statute  59  Geo.  3,  c.  12,  s.  7, 
assistant  overseers  were  tirst  established.(c)  The  officer  so  appointed  is  not  a  church- 
warden ;  so,  neither  is  he  an  [460]  overseer,  which  means  an  overseer  in  an  unqualified 
sense,  a'complete  officer  under  the  statute  of  Eliz.  ;  for,  where  a  word  of  distinct 
meaning  occurs  in  the  statute,  it  must  be  taken  without  qualification.  An  assistant 
overseer  will  not  satisfy  that  definition.  He  is  not  an  additional  overseer,  nor  a 
deputy  overseer,  but  a  new  and  distinct  officer.  He  need  not  be  a  substantial  house- 
holder ■  he  is  not,  in  the  first  instance  appointed  by  the  magistrates ;  he  is  not  com- 
pellable to  take  office  ;  he  acts  under  a  contract  with  the  vestry  at  a  salary,  which 
contract  is  subsequently  ratified  by  the  magistrates  ;  the  due  performance  of  his  duty 
is  secured  by  bond ;  and  in  many  other  particulars  he  differs  from  a  regular  overseer. 
The  only  remaining  term  within  which  he  can  be  included  is,  a  person  authorized  to 
take  care  of  the  poor.  The  duties  of  an  assistant  overseer  are  not  specifically  defined 
by  law,  but  vary  according  to  the  special  appointment  of  each  officer  respectively. 
The  persons  contemplated  by  these  words  are,  guardians  of  the  poor,  chapehvardens, 
and  persons  who  have  authority  to  make  rates  ;  but  an  assistant  overseer  has  no  such 
power,  and  is  not,  therefore,  within  the  act.  But,  admitting  that  he  may  be  liable, 
as  a  person  authorized  to  take  care  of  the  poor,  the  declaration  should  charge  him  in 
that  character,  and  expressly  aver  that  it  was  the  duty  of  the  defendant  below,  as 
assistant  overseer,  [461]  to  produce  the  rate.  In  an  action  upon  a  statute,  the  plaintiff 
must  aver  every  thing  which  is  requisite  to  entitle  him  to  an  action.  Com.  Dig. 
Action  upon  Statute  (A.  3).  And  although,  after  verdict,  every  intendment  must  be 
made,  yet  nothing  can  be  presumed  but  w^hat  is  expressly  stated  in  the  declaration, 
or  what  is  necessarily  implied  from  those  facts  which  are  stated.  Spicres  v.  Parker 
(per  BuUer,  J.,  1  T.  R.  145).  If,  then,  the  possession  of  the  rate,  as  assistant  overseer, 
furnishes  a  necessary  implication,  that  it  was  his  duty  to  permit  the  plaintitt'  below 
to  inspect  it,  the  declaration  is  sufficient ;  but  if  there  be  any  other  possible  purpose 
for  which  the  rate  might  be  in  his  possession,  it  is  insufficient,  and  the  plaintiflf  in  en  or 

(c)  Which  enacts — "  That  it  shall  be  lawful  for  the  inhabitants  of  any  parish  in 
vestry  assembled,  to  nominate  and  elect  any  discrete  person  or  persons  to  be  assistant 
overseer  or  overseers  of  the  poor  of  such  parish,  and  to  determine  and  specify  the 
duties  to  be  by  them  executed  and  performed,  and  to  fix  such  yearly  salary  for  the 
execution  of  the  said  office,  as  shall  by  such  inhabitants  in  vestry  l)e  thought  fit ;  and 
it  shall  be  lawful  for  any  two  of  his  Majesty's  Justices  of  the  Peace,  and  they  are 
hereby  empowered,  by  warrant,  under  their  hands  and  seals,  to  appoint  any  person  or 
persons  who  shall  be  so  nominated  and  elected  to  be  assistant  overseer  or  overseers  of 
the  poor  for  such  purposes,  and  with  such  salary  as  shall  have  been  fixed  by  the 
inhabitants  in  vestry,  and  such  salary  shall  be  paid  out  of  the  money  raised  for  the  relief 
of  the  poor,  at  such  time  and  in  such  manner  as  shall  have  been  agreed  upon  between 
the  inhabitants  in  vestry  and  the  respective  persons  to  be  appointed  ;  and  every  person 
to  be  so  appointed  assistant  overseer,  shall  be  and  he  is  hereby  authorized  and  empowered 
to  execute  all  such  of  the  duties  of  the  office  of  overseer  of  the  poor,  as  shall  in  the 
warrant  for  his  appointment  be  expressed,  in  like  manner,  and  as  fully  to  all  intents 
and  pui'poses,  as  the  same  may  be  executed  by  an  ordinary  overseer  of  the  poor  ;  and 
every  person  or  persons  so  appointed,  shall  continue  to  be  an  assistant  overseer  of  the 
poor,  until  he  or  they  shall  resign  such  office,  or  until  his  or  their  appointment  shall 
be  revoked  by  the  inhabitants  of  the  parish  in  vestry  assembled,  and  no  longer  ;  and 
it  shall  be  lawful  for  the  inhabitants  of  any  parish,  upon  the  nomination  and  election 
by  them  of  an  assistant  overseer  or  overseers,  to  require  and  take  security  for  the 
faithful  execution  of  his  or  their  office  by  bond,  with  or  without  a  surety  or  sureties, 
and  in  such  penalty  as  they  shall  think  fit ;  and  every  such  bond  shall  be  made  to 
the  churchwardens  and  overseers  of  the  poor,  and  may,  on  any  breach  of  the  condition 
thereof,  be  put  in  suit  by  and  in  the  names  of  the  churchwardens  and  overseers  of  the 
poor  for  the  time  being,  by  the  direction  of  the  vestry  or  select  vestry,  for  the  benefit 
of  the  parish,  in  the  manner  hereinafter  provided." 
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will  be  entitled  to  judgment.  Now,  there  are  many  assignable  causes  for  which  he 
might  have  the  rate  in  his  possession.  He  might  have  it  for  the  mere  purpose  of 
collecting  the  rate :  or  he  might  have  a  transitory  possession,  with  a  view  merely  to 
deposit  k  in  the  parish  chest ;  or  he  might  be  entrusted  with  it  for  a  specific  purpose, 
excluding  the  duty  of  exhibiting  it.  the  liability  attaches  upon  the  pei-son  having 
the  legal  custody,"  as  distinguished  from  the  mere  po.ssession,  and  the  legal  custody 
is  subject  to  the  direction  of  the  vestry,  by  statute  59  Geo.  3,  c.  69,  s.  6.  The  circum- 
stances from  which  the  liability  arises,  must  be  expressly  alleged.  Upon  this  subject 
there  are  manv  cases  to  which  it  will  be  unnecessary  to  refer.  Amongst  others,  in 
the  case  of  Short  v.  Pnten  (6  T.  R.  16.3),  it  w;«  holden  that,  in  an  action  against  a 
farmer  of  the  post-horse  duties,  under  the  statute  27  Geo.  3,  c.  26,  for  neglect  of  dut\', 
it  was  necessary  to  aver  that  he  was  the  farmer  appointed  under  and  by  virtue  of 
that  act.  So.  in  Max  v.  Roberts  {\ 2  East,  89),  where  the  defendants  being  owners  of 
a  ship  at  Liverpool,  bound  on  a  voyage  from  thence  to  Waterford,  the  plaintiff  shipped 
goods  on  board,  to  be  carried  upon  the  said  voyage  by  the  defendants,  and  to  be 
delivered  at  W.  to  the  plaintiff's  [462]  assigns ;  and,  thereupon,  the  plaintiff  insured 
the  goods  at  and  from  L.  to  W.,  and  then  averred  that  it  was  the  duty  of  the  defen- 
dants, as  such  owners,  to  cause  the  ship  to  proceed  on  the  voyage  from  L.  to  A\ . 
without  deviation,  and  alleged  a  breach  of  such  duty,  by  their  causing  the  ship  to 
deviate  from  the  course  of  that  voyage,  after  which  she  was  lost  with  the  goods,  and 
the  plaintiff,  by  reason  of  such  deviation,  lost  his  goods,  and  the  benefit  of  his  policy, 
&c.  ;  it  was  holden,  that  the  count  could  not  be  maintained,  because  no  fact  was  alleged, 
from  which  the  law  could  implv  anv  dutv  in  the  defendants  with  respect  to  the  goods. 
And  in  Hex  v.  Einett  (2  Man.  it  Ky.  35  :  8  B.  &  C.  114),  where  an  information  stated 
that  H.  was  a  person  employed  in  the  service  of  the  customs,  and  that  it  was  his  duty, 
as  such  person  so  employed,  to  seize  certain  goods ;  and  that  the  defendant  offered 
to  bribe  H.  to  violate  his  duty  ;  the  judgment  was  arrested,  because,  inasmuch  as 
it  was  not  the  duty  of  every  person  employed  by  the  customs  to  seize  goods,  and  the 
count  did  not  shew  that  H.  was  a  person  whose  duty  it  was  to  arrest  and  detain  such 
goods,  it  was  bad. 

Campbell,  for  the  defendant  in  error.  If  an  assistant  overseer  were  not  liable  to 
the  penalty  for  not  producing  the  rate,  the  statute  would  be  repealed,  pro  tiinto,  in 
every  case  in  which  the  rate  was  in  the  possession  of  the  assist;int  overseer ;  for,  if  he 
be  unpunishable  for  refusing  to  produce  it,  and  the  overseer  be  excused  because  the 
rate  is  not  in  his  possession,  the  parishioner  would  be  without  remedy.  An  assistant 
overseer,  if  appointed  with  all  the  powers  of  the  principal  officer,  is  within  the  pro- 
visions of  the  statute  17  Geo.  2.  The  office  is  the  same,  and  the  only  difference  is, 
the  mode  of  appointment ;  an  assistant  overseer  is  a  species  merely  within  the  genus 
overseer.  Were  it  otherwise,  the  parish  would  be  without  redress ;  for  he  may  be 
invested  with  all  the  powers  [463]  of  the  principal  officer  without  incurring  his 
liability.  The  question,  therefore,  is  whether  the  declaration  sufficiently  shews  that 
it  was  his  duty  to  produce  the  i-ate.  If  the  facts  be  alleged  from  which  the  duty 
originates,  the  duty  itself  need  not  be  averred.  Upon  that  principle,  the  case  of  The 
Kiiiy  V.  Everett  wiU  decided.  Now,  the  sfcitute  requires,  that  the  rate  should  be  pro- 
duced ;  and  in  order  to  originate  the  duty,  it  is  only  necessary  to  shew  that  he  had 
possession  of  the  rate,  and  that  the  production  was  demanded  at  a  reasonable  time. 
It  is  said,  however,  that  he  might  have  had  possession  of  the  rate  for  a  particular 
purpose  merely,  as  for  instance,  to  collect  the  rates  ;  and  that  he  cannot  be  bound  to 
produce  it  to  all  who  may  require  the  production.  Under  such  circumstances,  he 
would  not  be  bound  to  produce  it,  because  the  demand  would  not  be  reasonable.  He 
could  not  have  the  rate  in  his  possession,  except  as  overseer,  and  if  the  production 
were  demanded  at  a  reasonable  time,  he  was  bound  to  produce  it.  In  Max  v.  Roberts, 
the  facts  were  not  stated,  from  which  the  duty  arose.  The  principle  to  be  extracted 
from  the  case  of  The  Kiny  v.  Everett  is,  that  an  allegation  of  duty  is  insufficient,  unless 
the  facts  be  stated,  from  which  that  duty  arises  ;  but  if  the  facts  be  stated,  the  allega- 
tion of  duty  is  immaterial.  That  case  is,  therefore,  an  authority  for  the  defendant 
in  error  ;  for  here,  although  there  is  no  allegation  of  duty,  the  facts  are  stated,  from 
which  that  duty  may  be  inferred. 

Ludlow,  Serjt.,  in  reply.  The  argument  for  the  plaintiff  in  error  would  not  tend 
to  abrogate  or  evade  the  statute  ;  for,  although  the  a.ssistant  overseer  may  not  be  liable 
by  reason  of  his  possession  merely,  the  party  who  had  the  legal  custody  would  be 
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boniifl  to  produce  the  rate.  The  argument  for  the  defendant  in  error  proceeds  upon 
the  fallacy  of  confounding  the  mere  possession  with  the  legal  custody,  upon  which 
alone  the  liability  attaches. 

[464]  TiNDAL,  C.  J.  In  the  argument  of  this  case,  two  objections  have  been  taken. 
The  finst,  that  an  assistant  overseer  is  not  within  the  statute  17  Geo.  2,  which  imposes 
the  penaltv  ;  and  the  second,  assuming  in  point  of  law,  that  he  is  within  the  statute, 
that  he  is'not  liable  upon  this  record.  After  hearing  the  arguments,  we  think  that 
neither  of  these  objections  can  prevail,  and  that  the  judgment  ought  to  be  affirmed. 

With  respect  to  the  first  objection,  the  words  of  the  statute  17  Geo.  2,  c.  3,  s.  3, 
are : — That,  if  any  churchwarden  or  overseer  of  the  poor,  or  other  per.son  authorized 
as  aforesaid  (that  is,  authorized  to  take  care  of  the  poor),  shall  not  permit  any  inhabi- 
fcint  or  parishioner  to  inspect  the  said  rates,  or  shall  refuse  or  neglect  to  give  copies 
thereof  as  aforesaid,  such  churchwarden  or  overseer,  or  other  person  authorized  as 
aforesaid,  for  evcy  such  off"ence  shall  forfeit  and  pay  to  the  party  aggrieved  the  sura 
of  201.,  to  be  sued  for  and  recovered  by  action  of  debt,  bill,  plaint,  or  information  in 
any  of  his  Majesty's  Courts  of  Record.  It  is  said,  that  an  assistant  overseer  does  not 
come  within  either  of  these  desciiptions.  It  may  be  admitted,  that  he  is  not  a  church- 
warden nor  an  overseer  ;  but  whether  he  be  or  be  not  a  person  authorized  to  take 
care  of  the  poor,  will  depend  upon  the  nature  of  his  appointment.  The  statute 
59  Geo.  3,  c.  12,  s.  7,  under  which  he  is  appointed,  enacts  that  it  shall  l)e  lawful  for 
the  inhabitants  of  any  parish,  in  vestry  assembled,  to  nominate  and  elect  any  discreet 
person  or  persons  to  he  assi-stant  overseer  or  overseers  of  the  poor  of  such  parish,  and 
to  determine  and  specify  the  duties  to  be  by  him  or  them  executed  and  performed, 
and  to  fix  such  yearly  salary  for  the  execution  of  the  said  office  as  shall,  by  such 
inhabitants,  in  vestry,  be  thought  fit ;  and  it  shall  be  lawful  for  any  two  of  his 
Majesty's  Justices  of  the  Peace,  and  they  are  hereby  empowered,  by  warrant  under 
their  hands  and  seals,  to  appoint  any  person  or  persons,  who  shall  be  so  nominated 
[465]  and  elected,  to  be  assistant  overseer  or  overseers  of  the  poor  for  such  purposes 
and  with  such  salary  as  shall  have  been  fixed  by  the  inhabitants  in  vestry.  It  must, 
therefore,  depend  upon  the  words  of  his  appointment  whether  an  assistant  overseer 
be  or  be  not  a  person  authorized  to  take  care  of  the  poor  ;  and  if  they  are  large  enough 
to  embrace  all  the  authority  of  the  superior  officer,  then,  undoubtedly,  he  would  be, 
within  the  meaning  of  the  statute  a  person  authorized  to  take  care  of  the  poor,  and 
liable  to  the  penalty.  It  would  indeed  be  a  narrow  construction  of  this  statute  to 
confine  its  operation  to  such  officers  only  as  were  then  in  existence.  It  is  true,  that 
it  could  not  at  the  time  be  intended  to  apply  to  assistant  overseers,  because  such 
offices  were  not  then  known  ;  but  the  Legislature  having  created  an  officer  who  does 
come  within  the  description  of  the  statute,  it  would  be  a  narrow  construction  of  an 
act,  which  is  not  merely  penal  but  remedial,  to  say  that  such  an  officer  was  not  within 
its  operation. 

But,  assuming  that  an  assistant  overseer  is  within  the  terms  of  the  act,  still  it 
is  said  that,  upon  this  record,  the  defendant  is  not  brought  within  its  operation. 
Undoubtedly,  if  this  objection  had  been  taken  by  way  of  demurrer,  it  must  have 
prevailed  ;  but,  upon  the  present  occasion,  the  question  is  whethei-,  after  verdict,  it  is 
not  to  be  intended  that  the  defendant  does  come  within  the  description  in  the  statute. 
I  have  already  adverted  to  the  statute  under  which  an  assistant  overseer  is  appointed, 
and  by  which  it  appears  that  his  duty  is  defined  by  the  warrant  by  which  he  is 
appointed.  Now,  the  declaration  contains  an  allegation  that  the  defendant  is  an 
assistant  overseer,  which  allegation  could  not  be  proved,  except  by  the  production  of 
the  appointment,  or  by  giving  secondary  evidence  of  its  contents.  '  Without  adverting 
to  any  other  allegation,  the  Judge  who  had  the  warrant  of  appointment  before  him, 
would  du-ect  the  Jury  that  the  case  was  not  within  the  statute,  unless  bv  the  appoint- 
ment the  defendant  had  authority  to  take  care  of  the  poor.  After  verdict  we  [466] 
must,  therefore,  assume  that  the  authority  of  the  defendant  was  such  as  would  satisfy 
the  description  in  the  act.  But  the  declaration  further  alleges,  that  the  defendant 
was  requested  to  produce  the  rate,  and  had  it  in  his  possession  as  such  assistant 
overseer.  At  all  events,  therefore,  even  if,  bv  his  appointment,  he  had  no  general 
authority  to  take  care  of  the  poor,  he  had  a  limited  authority,  part  of  which  was,  to 
h^  ^he  custody  of  the  rate-books  ;  because  we  cannot,  after  verdict,  intend  that 
ne  had  the  book  in  his  possession,  otherwise  than  in  the  execution  of  his  duty.  The 
question,  therefore  is,  whether,  after  verdict,  it  must  not  be  intended  that  he  was 
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authorized  to  have  care  of  the  poor,  or  that  it  was  his  duty  to  have  the  custody  and 
possession  of  these  books :  and  in  either  view  of  this  case  the  declaration  would  be 
sufficient.  If  this  declaration  had  contained  an  allegation  that  the  defendant  had 
authority  to  take  care  of  the  poor,  no  doubt  could  exist ;  but  as  it  is  doubtful  whether 
he  had  that  or  a  more  limited  power,  and  :ts  the  Judge  must  have  directed  the  .lury 
to  tind  for  the  defendant,  unless,  by  his  appointment,  he  came  within  the  description 
of  the  statute,  we  must,  after  verdict,  intend  that  he  had  either  a  general  authority  to 
take  care  of  the  poor,  or  a  limited  authority  to  have  the  rightful  custody  of  the  books. 
The  cjise  of  Th:  King  v.  ErenU  is  distinguishable  from  this.  By  the  statute  upon 
which  that  information  was  founded,  three  classes  of  persons  were  authorized  to  seize 
goods,  and  the  officer  in  that  case  came  within  neither  of  these  classes.  The  answer 
to  that  case  is,  that  the  defendant  was  there  charged  with  a  crime,  and  in  a  criminal 
case  the  same  intendment  ought  not  to  be  made. 

It  appears  to  us  that,  on  neither  of  the  grounds,  should  the  judgment  be  reversed  ; 
but,  on  the  contrary,  that  it  should  be 

Affirmed. 


[467]    Exchequer  Chamber  in  Equity. 

Young,  Clerk  r.  Merchant.  Exch.  Ch.  in  Eq.  July  Ut\  Nov.  12th,  1829.— A 
party  setting  up  an  exemption  from  vicarial  tithes  for  part  of  his  farm,  as  being 
the  demesne  lands  of  a  priory  or  monastery,  the  tithes  of  which  were  excepted 
from  the  endowment  of  the  vicar,  is  bound  to  prove,  that  his  lands  actually  were 
the  demesne  lands  ;  and  it  is  not  sufficient  for  him  to  shew  that  the  priory  had 
a  manor  and  lands  in  the  parish  :  that,  on  the  dissolution  of  monasteries,  the 
manor  and  lands  devolved  to  the  Crown,  by  whom  the  same,  together  with  the 
rectory,  were  granted  to  persons  under  whom  the  defendant  claimed  title  ;  and 
that  the  defendant's  farm  was  known  by  the  name  of  the  Manor  Grange,  which, 
it  was  insisted,  meant  the  demesne  lands  :  and,  therefore,  where  a  defendant  set 
up  such  an  exemption,  but  did  not  actually  prove  that  his  lands  were  the  demesne, 
and  there  was  evidence  of  the  receipt  for  a  century  past  of  a  composition  for  tithes 
for  the  farm  in  question,  though  alleged  by  the  defendant  to  be  paid  for  a  part  of 
the  farm  only,  which  he  admitted  not  to  be  demesne  lands:— The  Court  decreed 
an  account,  with  costs. 

Bill,  by  the  vicar  of  Layston,  in  the  county  of  Hertford,  against  an  occupier,  for 
an  account  and  satisfaction  of  all  tithes,  great  and  small,  (corn  and  grain  only  excepted), 
from  .Michaelmas,  1823. 

The  defendant  admitted  the  institution  and  induction  of  the  plaintiff.  That  he  had 
been  informed,  and  believed,  that  long  previously  to  the  endowment  of  the  vicarage, 
the  church  and  rectory  of  Layston  were  appropriated  and  belonged  to  the  priory  of 
the  Holy  Trinity  in  London  ;  and  that  at  the  time  of  the  endowment  of  the  vicarage 
of  Lavston,  and  long  previously  thereto,  the  prior  and  canons  of  the  said  priory  were 
seised'  of  the  manor  of  Alswick,  and  of  the  grange,  or  farm  and  lands  called  Alswick- 
Hall,  or  Alswick-Manor  Grange,  or  Farm,  thereinafter  mentioned,  save  and  except 
forty-seven  acres  and  a  half,  formcriy  described  as  forty-nine  acres  and  nineteen  perches 
and" three  fourths  of  a  perch,  which  then  formed  part  of  the  said  farm,  called  Alswick- 
Hall,  and  were  thereinafter  mentioned  to  have  been  purchased  and  added  to  the  said 
grange  or  farm  ;  and  the  defendant  had  been  informed,  and  believed,  that,  at  the  time 
of  the  endowment  of  the  vicarage,  the  said  grange  or  farm  called  Alswick-Hall,  with 
the  exception  of  the  forty-seven  acres  and  a  half,  or  forty-nine  acres  and  nineteen 
perches  and  three-fourths  of  a  perch,  formed  part  of  the  demesne  lands  of  the  priory ; 
and  that,  in  the  endowment  of  the  vicarage  of  Layston  of  [468]  the  vicarial  tithes 
of  the  said  parish,  the  demesne  lands  of  the  said  priory  within  the  .same  were  specially 
excepted  out  of  such  endowment,  so  as  not  to  be  made  subject  to  the  payment  of  such 
vicarial  or  small  tithes  ;  and  the  defendant,  therefore,  denied,  to  the  best  of  his 
knowledge  and  belief,  that  the  plaintiff,  as  vicar,  was,  by  endowment,  prescription,  or 
any  other  means,  entitled  to  the  tithes  of  all  or  any  titheable  matters  or  things  what- 
soever, yearly  growing,  renewing,  arising,  and  increasing,  in  or  upon  the  said  grange 
or  farm  and"  lands  of  Alswick  aforesaid,  except  the  said  forty-seven  acres  and  a  half, 
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or  forty-nine  acres  and  nineteen  perches  and  three-fourths  of  a  perch,  or  any  lands 
whatsoever  which,  at  the  time  of  the  said  endowment,  were  part  of  the  demesne  lands 
of  the  said  priory,  no  tithes  or  composition  for  tithes  having  been  paid  at  any  time 
to  the  knowledge  or  belief  of  the  defendant,  except  for  the  said  forty-seven  acres 
and  a  half,  or  forty-nine  acres  and  nineteen  perches  and  three-fourths  of  a  perch,  and 
except  also  as  thereinafter  mentioned,  for  or  in  respect  of  the  said  grange,  or  farm 
and  lands,  or  any  part  thereof.  ,,•,„., 

The  defendant  admitted  his  occupation  of  a  farm  and  lands  called  or  known  by 
the  name  of  Alswick-Manor  Grange,  or  Farm,  or  Alswick-Hall,  being  the  manor, 
trianu-e,  or  farm  and  lands  thereinbefore  mentioned  ;  and  that  so  much  of  the  said 
farm" as  was  situate  within  the  said  parish  of  L;iyston,  or  the  titheable  places  thereof, 
consisted,  (including  the  site  of  the  farm-house  and  buildings,  and  the  yard  and 
garden),  of  28.3  acres  or  thereabouts ;  and  that  the  whole  of  the  said  283  acres  or 
thereabouts,  with  the  exception  of  the  aforesaid  forty-seven  acres  and  a  half,  or  foi-ty- 
nine  acres  and  nineteen  perches  and  three-fourths  of  a  perch,  at  the  time  of  the 
endowment  of  the  said  vicarage,  wei'e  part  and  parcel  of  the  said  grange,  or  farm  and 
lands,  called  Alswick-Hall,  or"  Alswick-Manor  Grange,  or  Farm,  and,  at  the  time  last 
aforesaid,  were  part  of  the  demesne  lands  of  the  said  priory,  and  therefore  not  [469] 
subject  to  the  payment  of  tithes  to  the  plaintiff  as  vicar  of  the  said  parish. 

That,  in  the  23rd  year  of  King  Henry  the  8th,  the  then  prior  of  the  monastery  or 
priory  of  the  Holy  Trinity,  or  Christ  Church,  in  London,  and  the  canons  of  the  same 
house,  by  deed,  under  their  conventual  seal,  gave  and  granted  unto  the  said  King 
Henry  the  8th,  his  heirs  and  successors,  all  the  said  monastery  and  priory,  and  all 
lands,  tenements,  and  hei-editaments  thereto  belonging ;  which  said  deed  was  after- 
wards confirmed  by  an  act  of  Parliament  passed  in  the  25th  year  of  the  reign  of  the 
said  King  Henry  the  8th  ;  and  that,  at  the  time  of  such  grant  or  surrender  as  aforesaid 
by  the  said  prior  and  canons  of  all  their  possessions  to  the  said  King  Henry  the 
8th,  the  said  manor,  and  the  said  grange,  farm,  and  lands  of  Alswick  respectively, 
except  the  said  forty-seven  acres  and  a  half,  or  forty-nine  acres  and  nineteen  perches 
and  three-fourths  of  a  perch,  belonged  to  and  formed  part  of  the  demesne  lands  of  the 
said  priory,  and  passed  by  the  said  grant  or  surrender  to  the  said  King  Henry  the 
8th,  and  were  afterwards  granted  by  him  to  one  Thomas  Gray ;  and  that  afterwards, 
and  in  or  about  the  year  1581,  the  same  became  the  property  of  one  John  Crouch, 
to  whom  they  were  conveyed  in  fee ;  and  that  the  said  John  Crouch,  in  or  about  the 
year  1587,  purchased  the  said  forty-seven  acres  and  a  half,  then  called  forty-nine  acres 
and  nineteen  perches  and  three-fourths  of  a  perch,  of  one  Michael  Harris  and  Margaiet 
his  wife,  by  whom  the  .same  were  conveyed  to  him  in  fee ;  and  the  said  forty-seven 
acres  and  a  half  or  forty-nine  acres  and  nineteen  perches  and  three-fourths  of  a  perch 
became  annexed  to  the  said  grange,  or  farm  and  lands,  called  Alswick-Hall;  and  that 
the  said  grange,  or  farm  and  lands,  including  the  said  forty-seven  acres  and  a  half, 
or  forty-nine  acres  and  nineteen  perches  and  thiee-fourths  of  a  perch,  by  divers  con- 
veyances, acts,  and  assurances  in  the  law,  became  the  property  of  John  [470]  Archer 
Houblon,  Esq.,  under  whom  the  defendant  held  the  said  farm,  called  Alswick-Hall, 
or  Alswick-Manor  Gi'ange,  or  Farm  ;  but  that,  under  and  by  virtue  of  an  act  for 
inclosing  certain  lands  in  the  paiish  of  Great  Hormead,  and  the  powers  thereby  given 
to  the  commissioners  to  make  exchanges,  some  pieces  oi'  parcels  of  land,  as  well  of 
the  said  forty-seven  acres  and  a  half,  or  forty-nine  acres  and  nineteen  perches  and 
three-fourths  of  a  perch,  as  of  the  other  partsof  the  said  grange  or  farm,  were  taken 
therefrom,  and  other  allotments  made  in  lieu  of  or  in  excha'nge  for  the  same. 

The  defendant  admitted  his  perception  of  titheable  matters,  and  that  the  plaintiff 
was  entitled  to  the  tithes  of  certain  of  the  said  tithe.-ible  matters  and  things,  that  is 
to  say,  to  such  of  the  said  titheable  matters  and  things  as  were  growing,  renewing, 
arising,  or  increasing  upon  so  much  and  such  part  of^he  lands  situate 'in  the  said 
parish  of  Layston,  in  the  occupation  of  the  defendant,  as  were  not  part  of  the  demesne 
lands  of  the  said  priory  at  the  time  of  the  endowment  of  the  .said  vicarage,  and  con- 
sistnig  of  forty-seven  acres  and  a  half,  or  forty-nine  acres  and  nineteen  perches  and 
three-fourths  of  a  perch,  or  the  lands  given  in  exchange  for  some  part  thereof  as 
aforesaid  ;  but  in  regard  to  the  tithes  of  the  said  titheable  matters  and  things  growing, 
arising,  or  increasing  upon  the  remainder  of  the  said  grange,  or  farm  and  lands,  and 
which,  at  the  time  of  the  said  endowment,  were  part  of  the  demesne  lands  of  the  said 
priory,  the  defendant  insisted,  that  the  plain tift"  had  no  right  or  title  thereto,  or  to 
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have  the  same  set  out  and  rendered  to  him,  the  said  demesne  lands  having  been 
exempted  by  the  terms  of  the  endowment  from  the  payment  of  vicarial  tithes. 

The  defendant  then  stated,  that  upon  his  first  entering  into  the  occupation  of  bis 
farm,  in  1804,  a  composition  was  paid  by  him  to  the  vicai-  for  his  tithes,  which  com- 
position the  defendant  understood  to  be  payable  in  respect  of  all  [471]  his  lands, 
except  the  demesne  lands,  and  that  he  continued  to  pay  such  composition  until  the 
year  1820:  that,  in  the  year  1821,  the  plaintifT  demanded  a  larger  composition,  as 
a  comjK)sition  for  the  tithes  of  all  the  defendant's  lands,  including  the  demesne  lands, 
and  which  the  defendant  consented  to  pay,  upon  the  express  understanding  that,  if 
it  should  turn  out  that  only  part  of  the  lands  was  liable  to  tithes,  the  plaintiff  should 
return  the  over-payment.  That  the  defendant  continued  to  pay  the  increased  com- 
position until  1823,  when  he  received  notice  from  his  landlord  not  to  pay  the  same. 

The  defendant  submitted  to  account  to  the  plaintiff  for  the  tithes  of  the  other 
lands,  except  the  demesne  lands,  and  claimed  to  set  oft'  the  excess  of  the  composition 
paid  by  him  as  before  mentioned,  and  certain  sums,  paid  by  him  into  the  Consistory 
Court  in  a  suit  for  the  tithes,  against  what  might  be  found  due  to  the  plaintiff". 

Both  parties  entered  into  evidence. 

The  evidence  on  the  part  of  the  plaintiff  consisted  of  parol  testimony  of  reputation, 
that  Alswick  was  within  the  vicarage,  and  lialjle  to  the  payment  of  tithes  ;  and  vicars' 
books,  commencing  about  the  year  1670,  and  contimied  to  the  year  1770,  the  books 
containing  an  entry  to  this  effect: — "Tithes  for  Alswick;"  and  then  followed  the 
sum  received.  The  first  payment  stated,  was  21.  13s.  In  1674,  the  payment  appeared 
to  be  21.  10s.,  besides  id.  for  each  lamb.  In  1714,  it  was  31.  Is.  In  1715,  41.  14s.  8d. 
In  174.5,  41.  15s.  8d. ;  and  swine  2s.  6d.  The  sum  then  varied  in  several  years,  being 
sometimes  more  and  at  other  times  less,  down  to  1770,  when  it  was  61.  17s.  In  the 
subsequent  books  the  sum  w;vs  much  increased. 

The  evidence  on  the  part  of  the  defendant  consisted  of  an  office  copy  of  a  rental 
of  the  manor  of  Corney,  extracted  from  a  chartulary  of  the  monastery  of  the  Holy 
Trinity,  48  Edward  3rd  :  from  which  it  appeared,  that  many  lands  and  tenements  in 
Alswick  were  held  of  the  manor :  [472]  and  that  one  William  Oliver  and  Margaret 
his  wife,  paid  Id.  once  in  the  year  for  a  tenement  called  Downehalle,  with  its  appurten- 
ances. An  office  copy  of  a  grant  25  Hen.  8,  from  the  King  to  Sir  Thomas  Audley, 
of,  inter  alia,  the  manor  of  Cornbury,  and  the  rectory  of  Leiston,  and  all  messuages, 
&c.  in  Cornbury,  Leiston,  and  elsewhere,  parcel  of  the  possessions  of  Christ  Church, 
London.  An  office  copy  of  a  grant  26  Hen.  8,  to  the  same  Sir  Thomas  Audley,  of  all 
messuages,  tithes,  &c.,  which  the  late  prior  of  Christ  Church  had  in  Cornbury, 
Leiston,  &c. 

The  defendant  also  produced,  among  other  antient  deeds,  a  conveyance,  26th 
September,  16  Eliz.  (1574),  from  John  Felton  and  his  wife,  to  William  .Vyloft'e  in  fee, 
of  the  reversion  of  a  messuage,  and  certain  lands  called  Alswick  or  Downeshall,  and 
a  conveyance,  25th  May,  24  Kliz.,  1582,  from  William  AyloHe  and  his  wife,  of  the 
same  premises,  to  John  Crouch  in  fee.  A  grant,  25  Eliz.,  from  Lord  Thomas  Howard, 
son  and  heir  of  Lady  Margaret,  daughter  and  heir  of  Thomas,  late  Lord  Audley,  to 
John  Crouch,  of  the  manor  of  Cornbury  and  the  rectory  of  Leiston.  A  conveyance, 
10  March,  30  Eliz.,  1587,  from  Harrys  and  wife  to  John  Crouch  in  fee,  of  certain 
parcels  of  land,  containing  forty-nine  acres  nineteen  poles  and  three-quarters,  situate 
in  Leyston,  Hormead,  Wydgell,  and  Alswick.  .An  inquisitio  post  mortem,  4  James  I, 
by  which  John  Crouch  wa,s  found  to  have  died  seised  of  the  manor,  mansion-house, 
or  farm,  called  or  known  by  the  name  or  names  of  Alswick  and  Downeshall,  then  lately 
purchased  of  William  .Ayloffe,  Esq.,  and  of  the  manor  of  Cornbury,  and  the  rectory  of 
Leiston,  and  advowson  of  the  vicarage,  and  the  chapel  of  Alswick,  then  lately  purchased 
of  Thomas  Lord  Howard.  The  lands  conveyed  by  Harrys  and  wife  were  also'men- 
tioned  in  this  inquisition. 

The  defendant  also  gave  in  evidence  a  paper  writing,  which  he  proved  to  have 
been  delivered  by  the  plaintiff  to  [473]  the  steward  of  the  defendant's  landlord  as  the 
endowment  or  the  foundation  of  the  vicar's  title  to  the  tithes  of  the  vicarage,  including 
Alswick  ;  such  paper  writing  purporting  to  be  a  copy  of  the  original  endowment  of 
the  vicarage  of  Layston,  taken  out  of  Newcourt's  Parochial  History  of  the  Diocese  of 
London.(<i) 

(a)  The  following  is  a  copy  of  the  document : — "  To  all  the  sons  of  our  holy  mother 
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The  defendant  also  examined  several  witnesses,  to  prove  the  boundaries  of  the 
farm,  and  the  reputation  that  no  small  tithes  were  payable  for  it,  except  for  the  forty- 
nine  acres.  .      ,       ,       . 

Mr.  Jervis,  and  Mr.  Turner,  for  the  plaintiflf,  relied  on  the  perception  by  the  vicar, 
for  a  century  past,  of  a  payment  for  the  tithes  of  Alswick,  as  evidenced  by  the  receipts. 

Mr.  Boteler,  and  Mr."  Blenman,  for  the  defendant,  insisted  that  the  instrument 
which  the  plaintiff  had  sent  to  [474]  the  defendant's  lessor  as  the  endowment,  shewed 
that  he  was  not  entitled  to  the  tithes  of  the  demesne  lands  of  the  priory.  That  the 
farm  of  the  defendant,  with  the  exception  of  the  forty-nine  acres,  compi'ised  the 
demesne,  could  not  be  doubted;  the  farm  being  distinguished  as  Alswick-Manor- 
Grange,('()  and  being  proved  by  the  documents  in  the  cause  to  have  been  part  of  the 
possessions  of  the  priory.  That  the  amount  of  the  sum  paid  for  tithes  shewed  that  it 
was  paid  for  the  forty-nine  acres,  and  not  for  the  entire  farm. 

Lord  Chief  Baron.  The  plaintiff  is  the  vicar  of  Layston,  in  the  county  of 
Hertford.  The  bill  is  brought  for  all  tithes,  except  corn  and  grain,  of  a  farm  within 
that  parish,  called  Alswick-Grange  or  Manor-Farm.  The  plaintiff  proves  that  he  is 
vicar,  and  proves  also  the  defendant's  occupation. 

The  defendant  contends,  that  the  vicar  of  the  parish  is  not  entitled  to  the  vicarial 
tithes  of  the  farm  occupied  by  him,  because,  as  he  alleges,  though  the  vicar  may  have 
been  endowed  by  general  words  of  the  tithes  of  the  parish,  saving  only  corn  and  grain, 
yet,  that  the  general  words  by  which  he  was  so  endowed  were  further  limited,  by  the 
exception  of  all  the  demesnes  of  a  monastery  to  which  this  benefice  was  appropriated. 

The  general  principles  applicable  to  cases  of  this  description  are  too  trite  to  be 
mentioned.  A  vicar,  having  no  common  law  right,  must  shew,  either  an  endowment, 
or  a  usage  from  whence  an  endowment  may  be  inferred,  [475]  entitling  him  to  the 
tithes  in  question.  In  this  case,  an  endowment  is  mentioned,  but  I  understand  it  to 
be  taken  from  a  printed  history  of  the  diocese  of  London,  and  I  am  not  apprised  that 
any  copy  is  produced  from  any  ecclesiastical  repository,  affording  legal  evidence  of 
such  a  document.  The  secondary  evidence,  the  usage,  however,  it  is  said,  renders 
this  deficiency  of  less  importance,  as  it  shews  the  actual  receipt  of  the  small  tithes  of 
the  parish,  and  even  points  particularly  to  the  small  tithes  of  the  farm  in  question. 
If  this  be  true,  it  will  impose  upon  the  defendant  the  necessity  of  establishing  his 
exemption. 

There  appears  to  me  to  be  quite  sufficient  evidence  of  the  receipt  of  tithes.  In 
fact  it  is  not  denied.  It  is  not  disputed,  that  certain  sums  of  money  were  paid  to  the 
vicar  for  tithes  of  this  farm,  and  that  the  evidence  carries  this  back  habitually  as  far 

the  church,  Richard,  by  divine  mercy,  minister  of  the  church  of  London,  wisheth 
salvation  in  the  Loixl :  It  is  the  object  of  our  episcopal  duty  not  only  to  cherish  more 
favourably  religious  persons,  but  also  their  possessions  and  goods,  whereby,  in  the 
service  of  God,  they  may  more  amply  be  sustained  ;  and  to  confirm  and  strengthen 
them  by  authentic  instruments ;  wherefore  we  being  mindful  of  the  religion  and 
decency  of  behaviour  of  our  beloved  sons  in  Christ  the  canons  of  the  Holy  Trinity, 
London,  and  following  the  footsteps  of  G.,  Bishop  of  London,  our  predecessor,  the 
church  of  Lefston-church  (Leyston),  with  its  appurtenances,  to  them  by  Hugh  Tricket 
granted,  and  by  authority  of  our  aforesaid  predecessor  confirmed,  as  in  their  charters, 
which  we  have  inspected,  manifestly  appears,  to  have  to  them,  and  per|.etually  to  be 
possessed,  we  do  grant,  and  by  the  episcopal  authority  in  which  we  preside,  we  do 
confirm,  appointing  that,  for  the  more  ample  sustentation  of  the  house  and  canons, 
they  shall  have  and  convert  all  the  tythes  of  sheaves  (garbarum)  to  their  proper  uses ; 
and  the  perpetual  vicar,  whosoever  he  may  be,  upon  the  presentation  of  the  canons 
that  shall  minister  in  the  same  church,  shall  have  for  his  support  all  other  tvthes, 
(except  of  their  demesnes),  and  all  obventions  to  the  church  appertaining,  and  the 
free  land  of  the  church,  with  the  houses  and  rents  of  men  holding  the  same  free  land." 
('()  Grange,  according  to  Wharton,  is  strictly  and  properly  the  farm  of  a  monastery, 
where  the  religious  deposited  their  corn  ;  but,  according  to  Lindwood,  it  is  a  house  or 
building  not  only  where  corn  is  laid  up,  as  barns  be,  but  also  where  there  are  stables 
for  horses,  stalls  for  oxen  and  other  cattle,  sties  for  hogs,  and  other  things  necessary 
for  husbandry.  Grange  est  un  buys  ou  ferm,  nou  solement  pour  le  reposer  de  frument, 
ou  ascun  auter  .sort  de  grain,  mais  auxi,  edifices  pur  garons,  pores,  beefs,  &c.,  et  per  le 
grant  de  un  grange,  tiels  lieus  passeront.— Termes  de  la  Lev 
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as  the  commencement  of  the  last  century.  The  evidence  consists  of  vicar's  books. 
[His  Lordship  then  noticed  the  entries  in  the  books.]  It  appears  that  at  a  late  period 
a  much  larger  sum  was  paid  ;  but  as  this  payment  was  made  after  the  question  was 
foreseen,  and  upon  condition  that  it  should  not  affect  the  right,  the  fact  cannot,  with 
justice  and  propriety,  be  used  in  the  argument  on  either  side. 

The  circumstance  in  these  entries,  which  the  course  of  reasoning  in  the  cause 
rendei-s  it  important  to  recollect  is,  that  these  are  all  entries  for  the  tithes  of  the  farm 
of  Alswick  in  general  terms,  without  there  being  in  any  one  instance  any  allusion  to 
a  division  of  the  farm,  or  any  hint  that  the  sums  paid  were  for  the  tithes  of  any 
particular  portion  of  it.  At  first  sight,  therefore,  no  man  could  doubt  that  the  vicar 
was  entitled  to  the  tithes  for  which  these  sums  were  paid,  in  other  words,  to  the 
tithes  of  Alswick. 

In  order  to  get  rid  of  this  conclusion,  the  defendant  says,  that  there  are  forty-nine 
acres  or  thereabouts  of  this  farm  which  are  held  by  a  difi'erent  title  from  the  rest,  but 
which  pass  under  the  same  name,  of  which  he  admits  [476]  the  tithes  are  due  to  the 
vicar,  and  for  which  alone  he  avers  the  composition  was  paid.  It  does,  in  my  opinion, 
sufficiently  appear,  that  the  defendant's  lessor  has  forty -nine  acres  held  under  a  title 
diflferently  deduced  from  the  rest,  and  which  is,  in  name,  united  with  the  rest.  But 
this  does  not  prove  that  the  money  was  paid  for  the  tithes  of  that  portion  of  the  farm 
only.  If  this  had  been  proved  aliunde,  it  would  have  accounted  for  the  singularity. 
Of  itself,  it  affords  no  evidence  whatever  of  such  a  severance.  Now,  I  cannot  find 
any  where  upon  the  record,  or  in  any  document  which  has  been  produced,  the  least 
intimation  of  this  important  circumstance.  All  the  evidence  respecting  the  actual 
p;iyments  leads  to  a  different  conclusion,  and  proves,  that  the  payments  were  made 
for  the  who'e  farm  The  possibility  that  it  might  be  otherwise,  does  not  establish  the 
fact,  that  it  was  otherwise  ;  and  upon  this  occ;ision,  it  is  incumbent  on  the  defendant 
to  establish  the  fact. 

It  seems  to  me,  therefore,  established  that  tithes  have  been  regularly,  in  the  form 
of  a  composition,  paid  for  this  farm  for  more  than  100  years.  Not  only,  therefore, 
does  the  defendant  fail  in  establishing  a  point,  the  most  important  for  his  cause,  but 
the  contrary  of  that  point  is  established  against  him.  He  has  not,  in  support  of  the 
antient  title,  on  which  he  founds  his  exemption,  that  usage,  in  favour  of  which,  it  is 
the  wise  practice  of  all  Courts  to  presume  from  old  deeds  where  they  afford  it  any 
colour,  whatever  is  necessary  to  give  it  a  legal  commencement  and  continuance.  A 
defendant  cannot  be  placed  in  more  difficult  circumstances. 

I  will  now  turn  my  attention  to  the  question  on  the  title.  It  has  been  supposed, 
that  the  title,  on  examination,  will  defeat  the  inference  to  be  drawn  from  the  long 
usage.  The  proposition,  on  the  part  of  the  defendant  is,  that  the  endowment  excepts, 
from  the  donation  of  the  small  tithes,  the  tithes  of  the  demesnes  of  the  priory,  or  the 
monastery,  [477]  or  by  whatever  other  name  the  Ecclesiastical  Corporation  was 
known :  that  this  farm  was  the  demesne  referred  to  in  the  endowment ;  and  the 
conclusion  is,  that  the  vicar  is  not  entitled  to  the  tithes  of  this  farm. 

The  endowment  is,  in  evidence,  in  a  very  questionable  .shape.  It  is  produced  as 
having  been  given  to  the  agent  of  the  defendant's  landlord  by  the  plaintiff  as  his  title 
to  the  tithes.  There  is  no  copy  of  any  record  that  I  can  find.  The  paper  is  made 
evidence  by  a  sort  of  argumentum  ad  hominem.  I  will,  however,  consider  it.  The 
language  of  it  imports  that  which  is  contended  by  the  defendant.  It  is  in  these 
words,  as  translated  : — "The  house  and  canons  shall  have  and  convert  all  the  tithes 
of  sheaves  to  their  proper  uses ;  and  the  perpetual  vicar  shall  have  for  his  support  all 
other  tithes,  except  of  these  demesnes,  and  all  obventions  to  the  church  appertaining." 
I  am  not  informed  of  the  date  of  the  supposed  endowment.  But  I  find  nothing  in 
the  docurnc'its  which  renders  this  circumstance  important.  The  question  upon  this 
part  of  the  case  must  be,  whether  it  appears  that,  at  the  time  of  the  endowment, 
these  lands  were  the  demesnes  of  the  priory.     This  is  a  question  of  fact. 

I  must  again  repeat,  that  this  case,  on  the  part  of  the  defendant,  is  defective  in 
one  of  the  most  important  particulars,  ^■^z  a  modern  u.sage  corresponding  with  his 
position  :  as,  on  the  one  hand,  the  fact  would  have  justified  the  usage,  and  accounted 
for  it ;  so,  on  the  other,  the  usage  in  its  turn  would  make  the  fact  more  probable ; 
would  give  weight  to  slight  circumstances  tending  to  prove  it ;  and  a  favourable 
construction  to  loose  and  doubtful  phrases  in  the  antient  instruments.  But,  the 
usage  here  is  not  fa\-ourable  to  the  defendant.     On  the  contrary,  it  is  adverse  to  him. 
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I  am  not  able  to  collect  from  the  instruments  any  thing  to  supply  this  deficiency. 
The  demesnes  of  the  manor  are,  according  to  the  best  glossaiies,  the  lands  in  the 
actual  occupation  of  the  monastery  for  their  suste-[478]-nance.  I  do  not  doubt, 
however,  that  this  word  may,  from  circumstances,  receive  a  larger  interpretation. 
But  I  cannot  find  any  evidence  that  they  were  at  any  time  the  property  of  the 
priory. 

Without  entering  into  any  detail,  for  which  indeed  the  materials  have  not  been 
furnished  to  me,  I  assume,  in  favour  of  the  defendant,  that  his  landlord  can  shew  a 
title  to  the  farm  in  question  from  and  under  John  Crouch. 

What  John  Crouch  had,  is  collected  from  the  inquisitio  post  mortem,  of  the  4th 
year  of  James  the  1st,  about  1607.  From  that  document,  it  is  to  be  collected,  that 
he  was  seised  of  the  manor,  mansion-house,  and  farm,  called  Alswick  and  Downeshall, 
within  the  parishes  and  fields  of  Leyston,  Alswick,  Great  Hormead,  Westmill,  and 
Buntingford,  then  lately  purchased  by  Crouch  of  William  Ayloft'e  and  Alice  his  wife. 
And  further,  that  he  was  seised  of  the  manor  of  Cornbury,  with  divers  lands  and 
hereditaments,  in,  among  other  places,  Leyston  and  Alswick,  and  the  rectory  of 
Leyston,  with  all  the  tithes  of  grain  in  those  places  to  the  rectory  of  Leyston  apper- 
taining, which  he  had  then  lately  purchased  of  Lord  Thomas  Howard,  at  that  time 
Earl  of  Suffolk,  and  Lady  Catherine,  his  wife.  There  is  then  also  mention  of  the 
forty-nine  acres,  as  purchased  of  one  Harris  and  Margaret,  his  wife.  There  is  nothing 
in  this  document  to  shew  that  this  farm  was  demesne  of  the  priory.  It  mentions 
only,  that  it  was  purchased  of  William  Ayloffe,  and  Alice,  his  wife.  I  am  furnished, 
not  with  these  deeds  from  Aylofle,  but  with  abstracts  of  them.  And  as  no  copies  of 
the  deeds  are  sent  me,  I  presume,  copies  would  not  have  furnished  any  more  informa- 
tion material  to  the  point,  than  I  can  collect  from  the  abstracts. 

[His  Lordship  then  referred  to  the  conveyances  of  the  16th,  24th,  and  30th  years 
of  Queen  Elizabeth.] 

These  are  the  whole  of  the  documents  which  mention  this  farm  distinctly.  The 
title  goes  no  farther  back  than  [479]  this  William  Ayloffe,  and  to  the  16th  of  Eliz.,  and 
it  is  not  in  any  degree  connected  with  the  priory,  much  less  does  it  afford  any 
evidence  that  the  farm  was  demesne  of  the  priory. 

There  is  in  evidence  another  class  of  documents,  which  trace  clearly  the  title  of 
the  premises  to  which  they  relate  from  the  priory,  and  in  the  usual  way  through  the 
Crown,  to  this  John  Crouch.  The  defect  of  the  argument  founded  on  them  is,  that 
they  do  not  clearly  refer  to  this  farm,  Alswick,  still  less  do  they  refer  to  it  as  demesne 
of  the  priory ;  and  this  construction  deriving  no  support  from  modern  usage,  there  is 
nothing  to  warrant  it. 

The  inquisitio  post  mortem,  already  stated,  finds  that  Crouch  was  seised. 

The  grants  to  Sir  Thomas  Audley  sufficiently  establish  that  a  considerable  portion 
of  the  possessions  of  the  prior  and  monastery  were  granted  to  Sir  Thomas  Audley, 
and,  therefore,  as  Crouch  claimed  under  him,  would  have  supported  any  possession, 
which  Crouch  appeared  actually  to  have  had,  undei-  colour  of  that  title. 

An  earliei'  document  furni.shes  sufficient  ground  for  the  description  in  the  giant 
to  Sir  Thomas  Audley,  of  the  premises  therein  contained,  as  having  been  the  posses- 
sions of  the  prior  and  monastery.  It  is  a  charter  of  11  Hen.  3,  that  is,  of  the  year 
121.7,  conhrming  to  the  prior  and  canons,  the  land  of  Cornera,  the  church  of  Lefston- 
church,  and  the  chapel  of  Alswick.  None  of  the  documents,  separately,  nor  all 
together,  shew,  that  the  farm  called  Alswick  was  the  demesne  of  the  prior  and 
rnonastery  at  any  lime,  either  at  the  dissolution  or  endowment.  I  have  said,  that 
the  deeds  which  di.stinctly  specify  the  farm,  do  not  mention  the  monastery,  and  they 
a.e  prior  in  point  of  time  to  those  from  Lord  Thomas  Howard,  under  which  it  is  now 
sought  to  cover  the  farm  in  question.  These  last  are  so  loose  and  general,  that  no 
rehance  can  be  placed  upon  them ;  and  the  construction  sought  to  be  put  upon  them 
IS  rather  con-[480]-tradicted  than  supported  by  every  instrument  collateral  or 
subsequent  to  them. 

I  have  not  as  yet  noticed  a  document  which,  I  presume,  is  supposed  to  be 
material.     It  is  a  rental  of  the  manor  of  Corney,  of  48  Ed.  3,  that  is,  of  the  year  1375. 

Ip,~r'''t?%  ^     °1*^  ™^"°'"  ^y  °"^  ^^'^1"*'"  Oliver,  and  Margaret  his  wife,  a 
tenement,  called  Downhall,  at  a  rent  of  Id.     The  farm  in  question  is  called  Downhall, 

Cornpt   h"!'     T    ',  ''  '"""^  "r''''"''  ^'^^^  ^^''  tenement  was  within  the  manor  of 
Oorney,  but  certainly  is  no  evidence  that  it  was  the  demesne  of  the  lord.     It  has.  so 
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far  as  it  has  any  effect,  a  contrary  tendency,  because  it  is  stated  to  be  in  the  tenure 
of  strangers,  at  a  small  rent. 

1  have  now  noticed  all  the  documents  that  have  been  given  in  evidence.  It  is  an 
ungrateful  task  to  state  deeds  and  instruments  only  for  the  purpose  of  shewing  that 
they  prove  nothing.  I  have  done  so  upon  this  occasion,  lest  it  should  be  apprehended 
that  I  had  overlooked  them.  I  have  examined  them  with  all  the  attention  in  my 
power,  and  I  have  arrived  at  the  conclusion,  that  the  defendant  has  failed  entirely  in 
esttiblishing  his  case. 

It  will  be  recollected,  that  he  is  bound  to  prove  the  farm  of  Alswick  to  have  been 
the  demesnes  of  the  prior  and  monastery,  and  that  no  one  circumstance  proves  it ; 
but  that  the  weight  of  the  evidence  is  the  other  way. 

The  case  has  been  presented  in  an  aspect  somewhat  different  from  that  I  have 
been  now  discussing.  I  have  examined  whether  this  farm  was  exempted  from  the 
endowment  on  the  vicar.  It  is  said,  that  the  whole  tithes  arising  from  the  farm 
belong  to  the  impropriator,  who  may  be  the  lessor  of  the  defendant,  or  some  other 
jjersou.  This  is  but  a  different  way  of  putting  the  same  question  If  the  farm  now 
called  Alswick  were  the  demesne  of  the  manor,  the  vicar  was  not  endowed  of  any 
tithes  arising  from  it,  and,  as  a  necessary  consequence,  they  remained  in  the  impro- 
priator, conjoined  to  the  impropriation,  and  the  grants  [481]  of  the  rectory  would 
pass  them  to  the  person  to  whom  the  rectory  was  granted.  It  is  manifest  that  the 
same  fact,  viz.  these  being  the  demesnes  of  the  prior,  is  as  essential  to  shew  that  the 
tithes  remained  in  the  rector  at  the  moment  of  the  endowment,  as  it  is  to  shew,  that 
they  did  not  pass  to  the  vicar.  It  is,  in  truth,  the  same  question,  and  the  defendant 
failing  in  one,  fails  for  the  same  cause  in  the  other. 

I  think,  therefore,  that  the  plaintiff  is  entitled  to  the  account  and  payment  prayed 
by  his  bill,  that  is,  to  an  account  of  all  small  tithes  a-  ising  from  the  farm  since  the 
29th  of  October,  1823,  and  to  payment  of  what  shall  appear  to  be  due  on  that 
account. 

I  see  nothing  in  the  case  to  protect  the  defendant  from  the  usual  consequence  of 
a  decree  against  him,  the  costs.     The  decree  must  go  with  costs. 


GoODCHiLD  V.  Fenton.  Exch.  Ch.  in  Eq.,  Sittings  after  Easter  Term.  June  1 6th, 
1829. — Under  a  bequest  of  stock  to  A.  for  life,  and  after  the  decease  of  A.,  to 
the  testator's  great  grand-children,  share  and  share  alike,  if  they  were  living  at 
the  time  of  A.'s  death,  but,  that  they  should  not  receive  any  part  of  the  capital 
till  they  arrived  at  twenty-one.  But,  if  any  one,  or  all  of  the  said  childien 
should  die  before  they  arrived  at  the  age  of  twenty-one  years,  the  shares  or  part 
of  those  so  dying  should  go  to  B.  and  C,  share  and  share  alike :  Held,  that  the 
attaining  twenty-one  was  not  confined  to  the  event  of  surviving  A.,  and,  there- 
fore, that  on  the  decease  of  one  of  the  children  in  the  life-time  of  A  under 
twenty-one,  the  share  of  such  child  passed  to  B.  and  C,  and  did  not  lapse  so  as 
to  go  to  the  testator's  residuary  legatee. — Executor  charged  with  interest  on 
dividends  of  stock  received  by  him,  and  kept  at  his  banker's  with  his  own  money 
for  a  number  of  years,  instead  of  being  invested  to  accumulate. 

Henry  Watson,  by  his  will,  dated  22nd  August,  1767,  after  certain  specific 
bequests,  gave  and  bequeathed  unto  Sarah  Goodchild  the  interest  money  of  1 0001., 
which  he  had  in  the  ;il.  per  cent.  Consolidated  Annuities  in  the  Bank  of  England,  for 
and  during  her  natural  life  ;  and  he  directed  his  executrix,  immediately  after  his 
decease,  to  tiike  out  of  the  hands  of  Francis  Hall,  of  Nottingham,  the  2001.  principal, 
which  he  lent  him,  with  all  the  interest  due  thereon,  and  with  the  same  sura  to 
purchase  annuities  in  the  Bank ;  and  the  interest  monies  which  this  should  produce, 
he  gave  likewise  to  her  for  her  natural  life  ;  and  after  the  decease  of  the  said  Sarah 
Goodchild,  he  gave  and  bequeathed  the  10001.  in  the  annuities  to  Robert  Hall,  Henry 
Watson  Hall,  and  Mary  Hall,  three  [482]  of  the  children  of  his  grandson,  Henry 
Watson  Hall,  share  an(J  share  alike,  if  they  were  living  at  the  time  of  Sarah  Good- 
child's  decease ;  but  his  will  was,  that  they  should  not  receive  any  part  of  the  said 
10001.  till  arrived  at  the  age  of  twenty-one,  but  that  the  interest  money  which  that 
should  produce,  should  be  laid  out  on  the  three  children  by  Frederick  Amelia  Palman, 
whom  he  constituted  and  appoiute.I  trustee  for  them  ;  but,  if  any  one,  or  all  of  the 
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said  children  should  die  before  they  arrived  at  the  age  of  twenty-one  years,  the  share 
or  part  of  those  so  dying  he  gave  and  bequeathed  to  Thomas  Goodchild  and  Frederick 
Amelia  Palman,  share  and  share  alike ;  and  after  the  decease  of  Sarah  Goodchild,  he 
o-ave  unto  her  son,  Thomas  Goodchild,  if  living  at  the  time,  the  annuities  purchased 
by  his  mother  with  the  money  she  received  from  Francis  Hall ;  but,  if  dead,  then  he 
gave  it  to  George  Lewis  Palman  ;  and  he  constituted  and  appointed  Sarah  Goodchild 
sole  executrix  of  that  his  will ;  and  all  the  rest  of  his  goods,  chattels,  and  estates 
whatsoever  and  wheresoever  he  might  have,  or  be  entitled  to,  at  the  time  of  his 
decease,  he  gave,  devised,  and  bequeathed  to  Sarah  Goodchild  for  ever. 

The  testator  died  in  1771  ;  and  his  will  was  proved  by  Sarah  Goodchild. 

The  testator,  at  the  time  of  his  death,  was  possessed  of  the  funds  mentioned  in 
his  will,  and  which  remained  after  payment  of  his  debts ;  and  the  interest  of  such 
funds  was  received  by  Sarah  Goodchild  during  her  life-time. 

Sarah  Goodchild  died  in  December,  1787,  having  made  a  will,  by  which  she 
bequeathed  her  pei'sonal  estate  and  eflects  to  the  plaintiff',  and  appointed  certain 
executors,  of  whom  the  defendant  Fenton  was  the  survivor,  who  proved  her  will,  and 
possessed  her  personal  estate,  and  also  the  estate  bequeathed  by  the  testator. 

Henry  Watson  Hall  and  Mary  Hall  survived  Sarah  Goodchild,  and  each  of  them 
received  one-third  part  of  the  10001.  stock,  but  Kobert  Hall  died  an  infant  in  the 
life-time  of  Sarah  Goodchild. 

[483]  The  bill  was  filed  by  the  plaintiff  as  the  residuary  legatee  of  Sarah  Good- 
child,  and  also  as  the  administrator  of  Thomas  Goodchild,  the  husband  of  Sarah 
Goodchild,  and  who  died  in  her  life-time,  against  the  defendant  Fenton  as  the  sur- 
viving executor  of  Sarah  Goodchild,  and  Mary  Palman,  as  executrix  of  Fiederick 
Amelia  Palman,  claiming  the  whole  one-third  of  Robert  Hall  by  lapse,  as  the  residuary 
legatee  of  Sarah  Goodchild,  or  one  moiety  of  it,  as  the  administrator  of  Thomas 
Goodchild. 

The  defendant,  Fenton,  by  his  answer,  submitted  the  point  to  the  Court,  and 
stated  that  the  one-third  of  the  stock  was  still  standing  in  the  name  of  the  testator, 
Henry  Watson  ;  and  that  since  the  death  of  Sarah  Goodchild  he  had  received  the 
dividends  thereof,  and  had  from  time  to  time  paid  the  same,  with  other  monies,  into 
the  hands  of  his  bankers,  and  that  the  same  had  not  been  invested  in  the  purchase 
of  any  other  stock. 

The  defendant,  Margaret  Palman,  the  administratrix  of  Frederick  Amelia  Palman, 
claimed  a  moiety  of  the  fund. 

In  February,  1804,  Fenton,  pursuant  to  an  order,  transferred  the  fund  into  Court. 

By  the  decree  made  on  the  hearing  of  the  cause,  dated  7th  May,  1804,  it  was 
referred  to  the  Deputy  Eemembrancer,  to  inquire  whether  Robert  Hall  was  dead, 
and  if  dead,  when  he  died,  and  whether  he  had  attained  twenty-one. 

Some  difficulty  arising  in  proving  the  death  of  Robert  Hall,  no  proceedings  were 
had  m  the  cause  for  upwards  of  twenty  years;  during  which  time,  Fenton  not  only 
neglected  to  accumulate  the  dividends,  but  the  stock  was  actually  transferred  to  the 
commissioners  for  the  reduction  of  the  national  debt,  as  unclaimed". 

In   1829,  the  plaintitt'  having  discovered  evidence  of  Robert  Hall's  death,  the 

r!o'A'''ri™,T^*'  '"'  ''''P°''^'  '^^'''^  ^^®  -^^^  M'^y-  '^29,  by  which  he  certified,  that  Robert 
[484]  Hall,  111  1  /  7o,  enlisted  as  a  recruit  in  the  East  India  Company's  service,  and 
died  on  board  a  vessel  called  the  "Sophia,"  on  her  passage  from  Madras  to  Foi't 
VViliam,  on  the  12th  April,  1776;  and  that  he  had  not  then  attained  twenty-one. 

ihe  suit  having  become  abated  by  the  death  of  Mary  Palman,  a  supplemental 
Ml  was  hied,  by  which  the  defendant  Findlay,  the  administrator  de  bonis  non  to 
J^rederick  Amelia  Palman,  was  brought  before  the  Court. 

The  cause  now  came  on  to  be  heard  for  further  directions,  and  on  a  petition  that 
the  commissioners  for  the  reduction  of  the  national  debt  might  restore  the  fund. 

Mr.  Knight,  and  Mr.  Flather,  for  the  plaintiff,  contended  that,  by  the  death  of 
Kobert  Hall  hi  the  life-tirae  of  Sarah  Goodchild,  the  bequest  to  him  lapsed,  and 
passed  as  part  of  the  residuary  estate  of  Sarah  Goodchild  to  the  plaintiff. 

Mr.  Jervis  and  Mr.  Ward,  for  the  defendant,  Findlay,  the  representative  of 
Frederick  Amelia  Palman,  claimed  a  moiety  of  the  fund 

Loth  clainmnts  insisted  that,  as  the  defendant  Fenton  had  continued  to  receive 
the  dividends  from  1.87  to  1804,  and  had  kept  them  at  his  banker's,  he  ought  to  be 
charged  with  interest  on  these  dividends.     It  was  also  contended  that  he  ought  to 


3  Y  &  J  485.  HOUGHTON    V.  TATE  127  1 

be  charged  with  the  loss  sustained  by  his  subsequent  neglect,  and  to  be  visited  with 
cost«.  And  Treves  v.  Townseiul  (1  Cox,  50),  and  Ex  parte  Tovmsend  (15  Ves.  470), 
were  cited. 

Mr.  Treslove,  for  the  defendant  Fenton. 

Mr.  Wra_y,  for  the  commissioners  for  the  reduction  of  the  national  debt. 

[485]  Lord  Chief  Baron.  I  can  find  no  distinct  intention  expressed  by  the 
testator,  if  any  such  he  had.  The  safer  course,  therefore,  in  this  case  will  be,  to 
adhere  to  the  legal  sense  of  the  words.  The  gift  is  to  Sarah  Goodchild  for  life  ;  and 
after  her  decease,  to  three  of  the  children  of  the  testator's  grandson,  Henry  Watson 
Hall,  share  and  share  alike,  if  they  were  living  at  the  time  of  Sarah  Goodchild's 
decease  ;  and  the  testator's  will  was,  that  they  should  not  receive  any  part  of  the 
principal  till  they  attained  tweuty-one.  He  then  proceeds,  but  if  any  one  or  all  of 
the  said  children  should  die  before  the\^  arrive  at  the  age  of  twenty-one  years,  the 
shares  or  part  of  the  dece;ised,  he  gives  to  Thomas  Goodchild  and  Frederick  Amelia 
Palman,  share  and  share  alike.  The  natural  eflect  of  this  would  be,  to  give  the  three 
children  of  Henry  Watson  Hall  vested  interests  in  the  stock,  on  their  respectivelv 
attaining  twenty-one  ;  but  in  case  of  the  death  of  au\'  or  either  of  them  under  twentv- 
one,  the  shares  of  them  so  dying  would  go  to  Ihomas  Goodchild  and  Frederick 
Amelia  Palman.  And,  according  to  this  construction,  it  would  only  be  necessary  to 
inquire  when  they  died,  with  a  view  of  ascertaining  whether  any  of  them  died  under 
twenty-one.  Ikit  it  is  desired  to  introduce  another  term,  viz.  "surviving  Sarah 
Goodchild."  The  argument  is,  that  the  words  "surviving  Sarah  (ioodchild,"  ought 
to  be  introduced.  I  will  not  say  that  such  may  not  have  been  the  testator's  inten 
tion,  but  I  do  not  see  it  distincth'.  I  must  declare  the  representatives  of  Thomas 
Goodchild  and  Frederick  Amelia  Palman  to  be  entitled  to  the  share  of  Robeit  Hall, 
on  his  dying  under  the  age  of  twenty  one  years.  The  defendant  Fenton  must  pay 
interest  on  the  dividends  received  by  him  until  the  fund  was  transferred  into  Court. 
I  cannot  find  any  principle  on  which  to  charge  him  with  interest  subsequently  to  the 
institution  of  the  suit.     Fenton  must  also  pay  the  costs  occasioned  by  his  misconduct. 


[486]  Houghton  and  Others  v.  Tate  and  Others.  Exch.  Ch.  in  Eq.  1829. — 
A.  having  purchased  a  freehold  estate  and  paid  part  of  the  purchase-money,  died 
intestate,  leaving  two  daughters,  his  co-heiresses  and  next  of  kin.  After  his 
decease,  on  payment  of  the  remainder  of  the  purchase-money  by  the  two 
daughters  and  their  husbands,  the  estate  was  conveyed  to  the  two  daughters  as 
tenants  in  common.  B_v  an  arrangement  between  the  two  daughters  and  their 
husbands,  the  freehold  estate,  and  certain  personal  property,  were  agreed  to  be 
taken  by  B.,  the  husband  of  one  of  the  daughters,  (by  whom  the  remainder  of 
the  purchase-money  for  the  estate  was  recited,  to  have  been  paid),  as  his  share  of 
the  property,  and  a  fine  was  covenanted  to  be  levied  to  the  use  of  B.  in  fee.  The 
fine  was  neglected  to  be  levied,  but  B.  remained  in  possession  till  his  death, 
acting  as  absolute  owner  of  the  estate  :  shortly  before  his  death,  and  seventeen 
years  after  the  covenant  to  levy  the  fine,  a  deed  was  executed  and  fine  levied, 
by  which  the  estate  w;is  settled  to  the  use  of  B.  and  his  wife  for  their  lives 
successively^  with  remainder  to  their  children.  A  bill  by  the  creditors  of  B.  to 
set  aside  this  settlement  as  voluntary  and  fraudulent  within  the  stiitute  1.3  Eliz. 
c.  5,  was  dismi-ssed. — Where  a  fine  is  covenanted  to  be  levied  to  certain  uses,  it 
is  competent  to  the  parties,  whilst  it  is  directory,  to  vary  the  uses,  but  the  uses 
must  be  varied  by  all  the  parties,  and  by  an  instrument  of  as  high  a  degree  as 
the  former,  and  the  fine  ought  to  be  levied  to  the  same  conusee  ;  and,  therefore, 
where  a  fine  covenanted  to  be  levied  to  certain  uses  was  omitted  to  be  levied,  and 
several  years  afterwards  a  fine  was  levied  by  the  same  conusors  pursuant  to  a 
deed  declaring  other  uses,  and  to  a  different  conusee — Held,  that  the  fine  operated 
to  the  uses  of  the  latter  deed,  and  not  of  the  former. 

Some  time  prior  to  the  year  1799,  Henry  Wildey  agreed  in  writing  to  purchase 
from  one  William  Bramwell  a  house  in  Greek-street,  Soho-square,  called  Old  Portland 
House,  for  the  sum  of  2.5001.,  of  which  5001.  was  paid  at  or  about  the  time  of  signing 
the  agreement,  and  Wildey  was  let  into  possession. 

Shortly  afterwards,  in  October,  1799,  Wildey  died  intestate,  without  having  com- 
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pleted  his  purchase,  leaving  a  widow  and  the  defendant,  Margaret  Tate,  then  the  wife 
of  ^\'illiam  Tate,  (since  deceased),  and  Elizabeth  Kirby,  the  wife  of  Samuel  Kirby, 
his  two  daughters  and  co-heiresses. 

The  widow  obtained  letters  of  administration. 

Bv  an  indenture,  dated  27th  of  August,  1802,  Wildey's  widow  assigned  to  Tate 
and  iiis  wife,  and  to  Kirby  and  his  wife,  certain  leasehold  estates  therein  described, 
and  all  other  the  personal  estate  of  Wildey ;  in  consideration  of  which  assignment, 
Tate  and  Kirb\  secured  to  her  by  their  bond  an  annuity  for  her  life  of  801.  per 
annum,  and  covenanted  to  pay  all  Wildey's  mortgages,  and,  in  general  terms,  to 
satisfy  all  his  engagements. 

By  articles  of  agreement  dated  11th  of  April,  1S05,  between  ^^  illiam  Tate,  of  the 
one  part ;  and  Samuel  Kirby,  [487]  of  the  other  part ;  Kirby  covenanted  to  release, 
convey,  assign,  and  assure  to  Tate  the  premises  called  Old  Portland  House,  and  also 
certain  fixtures,  book-debts,  and  stock  therein  mentioned ;  and  Tate  agreed  to  accept 
the  same  for  his  share  of  Wildey's  estate,  and  also  to  pay  and  discharge  all  principal 
mone\'  and  interest  due  on  the  said  premises,  and  also  to  assign  to  Kirby  certain 
leasehold  premises,  the  property  of  Wildey,  and  which  Kirby  agreed  to  take  as  his 
share  of  Wildey's  estate.  By  indentures  of  lease  and  release,  dated  2nd  and  3rd 
of  April,  1806,  Bramwell,  the  vendor  of  Old  Portland  House,  and  Thomas  Parker, 
his  trustee,  in  consideration  of  the  5001.  paid  by  Wildey,  and  in  consideration  of 
261-51.,  the  residue  of  the  purchase-money,  with  interest  paid  to  Bramwell  by  Kirby 
and  Elizabeth  his  wife,  and  Tate  and  his  wife,  conveyed  the  freehold  premises  called 
Old  Portland  House  to  Elizabeth  Kirby  and  Margaret  Tate  as  tenants  in  common, 
their  respective  heirs  and  assigns,  for  ever. 

By  an  indenture,  dated  5th  April,  1806,  between  William  Tate,  and  Margaret  his 
wife,  of  the  one  part ;  and  Samuel  Kiiby,  and  Elizabeth  bis  wife,  of  the  second  part : 
William  Tate,  and  Margaret  his  wife,  in  pursuance  of  the  agreement  on  their  part,  by 
the  direction  of  Samuel  Kirby,  assigned  to,  or  in  trust  for,  the  separate  use  of 
Elizabeth  Kirby,  the  leasehold  premises  therein  mentioned  and  described.  And  by 
an  indenture,  dated  the  same  5th  of  April,  1806,  between  Kirby  and  his  wife,  of  the 
first  part ;  Tate  and  his  wife,  of  the  second  part ;  and  one  George  Green  of  the  third 
part:  after  reciting  the  conveyance  from  Bramwell  of  the  2nd  and  3rd  April,  1806, 
and  that  no  part  of  the  sum  of  26151.  in  that  conveyance  represented  as  having  been 
paid  by  Kirby  and  his  wife,  and  Tate  and  his  wife,  was  in  fact  paid  by  Kirby  and  his 
wife,  or  either  of  them,  but  that  the  whole  thereof  was  the  proper  money  of  Tate  and 
his  wife ;  and  also  reciting  the  [488]  indenture  of  assignment  of  the  same  date,  Kii-by, 
for  himself  and  his  wife,  and  their  respective  heirs  ;  and  Tate,  for  himself  and  his 
wife,  and  their  respective  heirs,  covenanted  with  George  Green  in  or  as  of  Easter  Term 
then  next  ensuing,  or  in  or  as  of  some  subsequent  term,  to  levy  one  or  more  fine  or 
fines  su.  conuzance  de  droit  come  ceo,  &c.,  with  proclamations,  unto  the  said  George 
Green  and  his  heirs  of  the  said  messuage,  called  Portland  House,  which  fine,  it  was 
declared,  should  operate  and  enure  to  the  use  of  William  Tate,  his  heirs  and  assigns, 
for  ever. 

Some  steps  were  taken  towards  levying  this  tine  ;  but  it  was  admitted  on  all 
hands  that  the  fine  was  not  perfected.  Tate,  however,  continued  in  the  possession 
of  Old  Portland  House  until  his  death,  in  the  year  1825. 

By  an  indenture,  dated  25th  March,  1823^  indorsed  on  the  indenture  or  deed  of 
covenant  of  5th  .\pril,  1805,  and  made  between  Kirby  and  his  wife,  of  the  first  part; 
Tate  and  his  wife,  of  the  second  part;  and  John  Parker  Gylby,  of  the  third  part;  for 
the  nominal  consideration  therein  mentioned,  Kirby,  for  himself  and  his  wife,  and 
Tate,  for  himself  and  his  wife,  covenanted  with  Gylby,  as  of  Easter  Term  then  next 
ensumg,  or  some  subsequent  term,  to  levy  a  fine  sur  conuzance  de  droit  come  ceo,  &c. 
to  Gylby  and  his  heirs,  of  the  said  freehold  house,  called  Old  Portland  House  ;  which 
fine,  It  was  declared,  should  enure  to  such  uses,  &c.  as  Tate  and  his  wife  should,  in 
manner  thereni  mentioned,  jointly  appoint.  In  default  of  appointment,  to  the  use  of 
late  for  life,  with  remainder  to  the  use  of  the  defendant,  Margaret  Tate,  for  life  :  with 
remainder  to  the  children  of  Tate,  and  his  wife,  (who  were  defendants  to  the  bill),  as 
tenants  m  common  in  fee.  In  Easter  Term,  1823,  the  fine  covenanted  to  be  levied  by 
this  indenture  was  levied. 

Tate  died  in  the  year  1825  intestate  ;  and  administration  to  his  estate  was  obtained 
by  the  plaintiffs,  Richard  Curll  and  Philip  Upstone,  as  judgment  creditors. 
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[489]  The  bill  w.as  filed  by  Sarah  Houghton  as  the  representative  of  the  Kev.  John 
Houghton,  who  was  a  creditor  of  Tate  for  5001.  on  a  bond,  dated  in  the  year  1 805  ;  and 
by  Ciirll  and  Upstone,  as  creditors  for  8001.,  in  respect  of  a  judgment  obtained  by  them 
against  Tate  in  the  year  1809  ;  against  Margaret  Tate  and  her  children,  and  against 
the  personal  representatives  of  William  Marston  Hall,  to  whom  the  premises  had  been 
jointly  appointed  by  Tate  and  his  wife  in  fee,  by  way  of  mortgage,  for  securing  20001. 
and  interest,  with  a  power  of  sale,  under  which  power  the  property  had  been  sold  to 
James  Wilson,  (who  was  another  defendant  to  the  bill),  for  80001. 

The  object  of  the  suit  was,  to  have  the  limitations  contained  in  the  indenture  of 
the  L'5th  May,  1823,  in  favour  of  the  defendants  Margaret  Tate  and  her  children, 
declared  fraudulent  and  void  as  against  the  ])laintiffs  and  the  other  creditors  of  William 
Tate,  on  the  ground,  that  it  was  a  voluntary  settlement  by  him  when  in  a  state  of 
insolvency  :  and  to  have  the  money  produced  by  the  sale  of  the  property,  after  satisfying 
the  mortgage  debt  to  Hall's  representatives,  applied  in  liquidation  of  the  debts  due  to 
the  plaintiffs  and  the  other  creditors. 

The  bill,  among  other  things,  charged  that  the  debt  to  Houghton  was  contracted 
by  Tate  expressly  for  the  purpose  of  enabling  him  to  pay  off  Wildey's  debts,  and  on 
the  faith  that  Tate  was  the  absolute  owner  of  Great  Portland  House. 

Mr.  Treslove,  and  Mr.  Simpkinson,  for  the  plaintiffs.  Wildey's  estate  being 
insufficient  for  payment  of  his  debts  and  the  residue  of  the  purchase-money,  Tate  paid 
the  difference  out  of  his  own  money ;  and  in  efjuity,  had  a  lien  on  the  estate  at  least  to 
the  extent  of  the  money  paid  by  him.  Pill  v.  Pitt  (1  Turn.  180).  That  the  whole  of 
the  money  was  paid  by  Tate  is  clear,  from  the  recital  in  the  deed  of  covenant  [490]  in 
1806.  The  fine  covenanted  by  that  deed  to  be  levied  may,  in  equity,  be  treated  as 
having  been  levied.  It  has  been  held  in  several  cases,  that  a  husband  will  be  compelled 
to  procure  his  wife  to  join  in  a  fine  according  to  his  covenant.  In  Hall  v.  Ilardi/  (3  P. 
Will.  187),  Sir  Joseph  Jekyll,  then  Master  of  the  Rolls,  says,  "There  have  been  a 
hundred  precedents,  where,  if  the  husband  for  a  valuable  consideration  covenants  that 
his  wife  shall  join  with  him  in  a  fine,  the  Court  h;is  decreed  the  husband  to  do  it,  for, 
that  he  has  undertaken  it,  and  must  lie  by  it,  if  he  does  not  perform  it."  Binriiigtm 
V.  Horn  (5  Vin.  Ab.  547,  pi.  35),  Daniel  v.  'Adamx  (Amb.  495).  In  Morris  v.  Slfphirixon 
(7  Ves.  474),  a  husband  was  decreed  to  procure  his  wife  to  join  in  a  surrender  of  a 
copyhold  est;ite.  The  only  thing  which  can  be  opposed  to  these  cases,  is  the  dictum  of 
Lord  Eldon  in  Kmeri/  \.' IFase  (o  Ves.  846  ;  8  Ves.  505).  But,  presuming  that  the 
husband  could  not  have  been  compelled  to  procure  his  wife  to  join  in  levying  the 
fine;  still,  the  fine  levied  in  1823  would  operate  to  the  uses  declared  by  the  deed  of 
1806,  in  preference  to  the  uses  declared  by  the  settlement  of  1823.  Slapilton  v. 
Stapilton  (1  Atk.  2).  Tate  being  proved  to  have  been  in  in.solvent  circumstances  at 
the  date  of  the  settlement,  that  instrument  was  clearly  void  as  against  the  plaintiffs,  who 
are  entitled,  at  all  events,  to  the  interest,  be  it  what  it  may,  which  Tate  took  in  the 
property. 

Mr.Boteler,  and  Mr.  Haldane,  for  Margaret  Tate  and  several  of  her  children.  The 
fine  levied  in  1823  did  not  operate  to  the  uses  declared  by  the  deed  of  1806,  but  to 
the  uses  of  the  settlement  of  1823.  It  is  true  that  the  parties  might  alter  the  old 
uses  and  declare  new,  but  then  it  must  be  done  by  mutual  consent  of  all  the  parties. 
Countess  of  liulland's  case  (o  Co.  25  b.).  This  [491]  principle  is  also  stated  in  Moore, 
107.  All  the  arrangements  between  the  parties  shew  that  Wildey,  instead  of  being 
insolvent,  left  very  con.siderable  property,  and  much  more  than  sufficient  to  pay 
Bramwell's  purchase-money.  Admitting,  however,  that  Tate  paid  the  purchase-money, 
and  had  a  lien  for  it,  still  that  lien  has  been  satisfied  by  the  money  received  by  him 
from  the  mortgage.  Pitt  v.  Pitt  has  no  application,  for  there  the  wife  herself  sought 
to  confii-m  the  lieu.  It  may  al.so  be  doubted  whether  a  purchase  in  the  name  of  a 
wife  and  children  is  within  the  stjxtute  (stilt.  13  Eliz.  c.  5),  which  would  only  appear 
to  apply  to  a  settlement  of  property  already  possessed  by  the  settlor.  Lady  Gorges 
case  (cited  in  C'ri-:p  v.  Pratt,  Cro.  Car.  550).  Fletcher  v.  Sedley  (2  Vern.  490).  Procter 
V.  JVarner  (Sel.  Cases  in  Ch.  78).  Glai^ter  \.  Hewer  {H  Ves  195).  PMlerw  Punter 
(Cro.  E'iz.  291).  Campion  v.  Cottm  (17  Ves.  263).  Burrough's  case  (cited  in  Campion 
V.  Cotton) ;  and  Sugden's  Law  of  Vendors  and  Purchasers,  6th  edit.  627,  640.  The 
settlement  in  this  case  was  not  a  voluntary  settlement,  the  property  originally  belong- 
ing to  the  wife.     Scot  v.  Bell  (2  Levinz,  70). 

Mr.  Merivale,  for  one  of  the  children  of  Margaret  Tate,  in  addition  to  the  aigu- 
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ments  for  the  other  children,  urged  that  the  case  made  by  the  bill  with  respect  to  Tate's 
insolvency  was  not  satisfactorily  established  by  the  evidence. 

Mr.  Treslove,  in  reply.  The  question  is,  whether  the  settlement  of  March,  1823, 
is  not  a  deed  between  the  same  parties  as  the  deed  of  1806,  that  is,  with  respect  to 
the  parties  concerned  in  interest.  They  could  not  clearly  declare  new  uses  without 
Tate,  and  Tate's  interest  was  bound  by  the  statute.  In  Fletcher  v.  Sedley  there  is  no 
judgment  pronounced  by  the  Court,  but  only  a  statement  [492]  of  the  inclination  of 
the  Judges.  In  that  case  it  did  not  appear  that  the  settlor  was  indebted,  which  is  a 
principal  ingredient  in  the  case  ;  and  it  was  argued  that  the  lease  could  not  be  assets 
becau.se  SirCharles  Arrington  never  had  the  term  in  himself.  Procter  v.  IFariur  is 
reported  in  a  book  of  very  little  authority,  has  no  application,  and  is  not  a  decision,  but 
a  mere  dictum.  In  the  present  case,  there  is  no  contract  for  a  settlement.  In  Glaister 
V.  Heivcr,  Sir  William  Grant  founded  his  opinion  on  the  very  peculiar  words  used  in 
the  statute,  which  was  the  bankrupt  act  (1  Jac.  1,  c.  15),  and  not  the  statute  now  in 
question.  Lord  Eldon  was  of  opinion  that  the  case  came  within  the  statute  of  James, 
obsei'viiig  that  the  principal  doubt  he  had,  was  upon  that  part  of  the  case  in  which 
the  Master  of  the  Kolls  had  been  of  opinion  that  even  a  purchase  with  the  money  of 
the  husband  was  not  causing  or  procuring  the  conveyance  within  the  statute  of  James. 
Lord  Eldon,  however,  thought  that  what  was  bought  with  the  husband's  money  was, 
within  the  meaiu'ng  of  that  statute,  bought  for  the  creditors. 

Dec.  loth. —Lord  Chief  Baron.  The  plaintiffs  in  this  suit  are  bond  and  judg- 
ment creditors  of  one  William  Tate.  The  object  of  the  suit  is,  to  obtain  payment  of 
their  debts  out  of  a  certain  freehold  messuage  and  premises,  or  rather  the  price  of  it, 
for  it  has  been  sold,  comprised  in  an  indenture  dated  in  March,  182.3,  which  the 
creditors  allege  was  a  fraudulent  settlement,  because  it  was  a  voluntary  settlement  on 
the  debtor's  wife  and  children.  The  hill  prays  all  the  formal  relief  necessary  to 
eftectuate  this  equity,  and  that  the  plaintiffs  may  be  paid  their  debts  out  of  the  produce 
of  this  estate. 

I  need  not  suggest,  that  the  relief  sought  is  founded  on  the  statute  13  Eliz.  e.  5, 
and  the  equity  which  that  statute  was  made  to  secure  and  enforce. 

[493]  The  defendants  most  interested  in  the  questions  which  have  been  discussed, 
are  the  wife  and  children  of  the  debtor  claiming  under  the  supposed  voluntaiy  and 
fraudulent  deed.  The  case  is  attended  with  some  peculiar  circumstances,  which  it 
will  be  necessary  to  state. 

[His  Lordship  stated  the  transactions  at  length.]  Some  argument  in  favour  of 
the  plaintitt's  case  has  been  founded  on  the  supposed  fact,  that  the  26151,  though  repi'e- 
sented  in  the  conveyance  from  Bramwell  to  have  been  paid  by  Tate  and  his  wife,  and 
Kirby  and  his  wife,  was  in  truth  paid  by  Tate  alone,  out  of  his  own  proper  resources. 
I  do  not  know  that  this  is  a  material  fact,  but  if  it  were,  I  do  not  find  it  established 
by  any  thing  like  evidence,  and  it  is  contrary  to  every  probability.  What  remained 
due  from  Wildey,  as  the  price  of  this  estate,  was  his  personal  debt ;  and  those  on 
whom  the  real  estate  devolved,  were  entitled  to  have  the  purchase  completed  out  of 
his  personal  estate,  if  he  had  any.  Tate  and  Kirby  possessed  that  personal  estate, 
whatever  it  was;  for  the  administratrix  assigned  it  to  them.  If  it  were  true,  as 
suggested,  that  Tate  had  really  paid  for  this  estate,  it  seems  difficult  to  conceive  for 
what  reason  he  did  not  state  this  fact  upon  the  conveyance,  and  why  a  security  was 
not  made  to  him  ;  but  instead  of  this,  he  acknowledges  under  his  hand  and  seal,  the 
money  to  have  been  paid  by  himself  and  Kirby,  and  their  two  wives,  and  the  estate 
was  conveyed  to  the  two  wives,  the  daughters  and  co-heirs  of  Wildey,  as  tenants  in 
common  in  fee.  All  this  was  strictlv  proper  if  Wildey's  debt  were  paid  out  of 
vyudeys  assets,  but  is  totally  unintelligible  if  the  debt,  that  is  nearly  the  whole  price 
ot  the  estate,  were  in  truth  paid  by  Tate. 

I  am  desired  to  infer  from  the  agreement  in  April,  1805,  that  Tate  did  in  fact 
ai.scharge  the  principal  and  interest  out  of  his  own  proper  monies.  This  is  not  a 
necessary  inference.  Wildey  carried  on  a  trade,  I  believe  [494]  that  of  a  coachmaker, 
upon  these  premises  ;  and  it  was  part  of  the  same  stipulation,  and  provided  by  the 
same  uistrument,  that  Tate  should,  besides  the  freehold,  have  Wildey's  stock  in  trade 
ana  his  book  debts.  Such  possibilities  are  sufficient  for  the  present"  purpose.  There 
'^'v,°Vi  T^"^  ^^'^^'  nothing  but  loose  inferences.  The  deed  of  conveyance  itself,  to 
wmch  both  late  and  kirby  are  parties,  expressly  states  it  otherwise,  and  the  convey- 
ance is  made  to  the  two  co-heirs  in  accordance  with  such  statement,  and  is  inconsistent 
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with  the  hypothesis  that  the  money  was  advanced  by  Tate  out  of  his  own  funds.  The 
recital  in  the  deed  of  covenant  of  the  5th  of  April,  1806,  that  no  part  of  the  sura  of 
26151.  represented  in  the  conveyance  from  Bramwell  as  paid  by  Kirby  and  his  wife, 
and  Tate  and  his  wife,  was  paid  by  Kirby  and  his  wife,  or  either  of  them,  but  was 
the  proper  money  of  Tate  and  Margaret  his  wife,  rather  confirms  than  contradicts  the 
position  that  this  money  was  paid  chiefly  out  of  Wildey's  assets,  and  not  by  Tate, 
from  his  private  means.  \Miy  introduce  the  name  of  Margaret  Tate  ?  So  far  as  she 
could  be  considered  as  advancing  any  part  of  the  money,  it  could  only  be  by  the 
application  of  Wildev's  assets  in  satisfaction  of  his  debts. 

It  is  an  acknowledged  fact  that  the  fine  covenanted  to  be  levied  by  this  deed,  was 
never  levied.  It  was,  therefore,  so  far  as  respected  the  two  married  women  and  their 
freehold,  a  void  deed  and  without  operation. 

There  is  some  evidence  in  respect  of  measures  t:\ken  to  levy  such  fine.  A  witness, 
an  attorney,  I  believe,  for  the  plaintiffs,  says  that  it  appears,  by  the  papers  of  a 
dece<a.sed  attorney,  that  the  fine  was  acknowledged  by  the  married  women  before 
commissioners.  This  is  no  evidence ;  even  the  papers  themselves  probably  would  not 
be  evidence,  but  the  subject  is  not  worth  inquiring  into.  That  the  fine  was  never 
completed  is  agreed  on  all  sides.  There  was  no  tine  at  that  time  to  confirm  the 
transaction. 

[495]  However,  William  Tate  remained  in  possession  to  the  end  of  his  life,  that 
is,  to  the  year  1825.  He  was  entitled  to  this  possession  with  or  without  the  fine 
As  both  Tate  and  Kirby  lived  to  that  time,  their  mariUil  rights  apparently  gave  them 
the  possession  of  both  moieties ;  and,  with  the  consent  of  Kirby,  Tate  was  entitled 
to  the  possession  of  the  whole.  While  in  this  situation,  the  indenture  of  the  26th  of 
March,  1 823,  is  executed. 

This  is  the  deed  which  the  present  bill  seeks  to  set  aside  as  a  fraud  upon  the 
creditors  of  William  Tate.  A  fine  was  duly  levied  of  the  premises  in  question  as  of 
Easter  Terra  in  the  year  1823,  in  which  Gylby  was  the  plaintiff' in  the  writ. 

It  is  evident  that  the  plaintiffs  must  go  a  step  further  than  to  set  aside  this  deed. 
Their  object  is  to  charge  the  land  by  making  it  the  fee  of  William  Tate,  their  debtor. 
If  it  remained  the  estate  of  the  married  women  upon  whom  the  moieties  descended 
as  co-heirs  of  Wildey,  the  purchaser,  and  to  whom  the  legal  estate  in  fee  w;is  conveyed 
by  Bramwell,  the  vendor  in  the  deeds  of  April,  1S06,  then  William  Tate's  interest  in 
it,  which  wiis  the  maritiil  right  only,  ceased  with  bis  life,  and  upon  his  death  it  became 
the  estate  of  the  defendant,  his  widow,  ;is  a  feme  sole.  This  result  would  be  quite 
as  fatal  to  the  claim  of  the  plaintiff's  as  sustaining  the  settlement  of  March,  1823. 

The  plaintiff's  were  fully  aware  of  these  consequences,  and  therefore  they  contended 
that  the  indenture  of  the  5th  April,  1826,  which  purported  to  give  the  fee  of  both 
moieties  to  William  Tate,  and  which  for  so  many  years  remained  inoperative  for  want 
of  a  fine,  was  confirmed  and  established  by  the  fine  of  Easter  Term,  1823,  levied 
seventeen  years  afterwards,  in  pursuance  of  a  different  covenant,  and  to  a  diflferent 
conusee. 

They  further  proceeded  to  insist  that  Tate  was  the  real  purchaser  of  this  estate 
by  paying  the  greater  part  of  the  price,  and  therefore  that  it  ought  in  equity  to  be 
[496]  considered  as  his  estate,  at  least  in  the  proportion  by  which  he  discharged  the 
purch;ise-money. 

There  was  also,  in  the  argument,  <an  allusion  made  to  the  character  of  Tate  as 
a  trader,  and  to  the  statute  which  charges  his  debts  upon  his  estate.  As  this  view 
of  the  controversy'  supposes  that  the  premises  were  the  estate  of  William  Tate,  the 
debtor,  it  is  obvious  that  it  begs  the  question.  If  the  plaintiffs  succeed  upon  the 
other  points,  they  have  no  occasion  for  this  point ;  if  they  fail  in  the  other  points, 
this  must  fall  with  them. 

The  first,  therefore,  and  a  material  question,  is  whether  the  fine  of  March,  1823, 
harl  the  effect  of  settling  the  estate  to  the  uses  of  the  deed  of  5th  April,  1806. 
Before  I  proceed  to  examine  this  point  more  in  detail,  I  will  state  that  I  do  not  doubt 
that  the  plaintiffs  are  creditors  of  William  Tate,  so  ;is  to  entitle  them  to  sustain  the 
suit,  if  it  can  be  sustained  in  other  respects.  Did  then  the  fine  of  1823  bind  the 
estate  to  the  uses  of  the  deed  of  5th  April,  1806 1  I  can  find  no  principle  or  authority 
for  what  the  plaintiff's  contended  on  this  point.  The  earliest  case  cited  upon  this 
subject  is  that  of  Tlie  Cmmtess  of  Rutland  (5  Coke,  25  b.).  From  the  facts  of  that  case 
itself  little  is  to  be  inferred,  except,  that  there  being  two  deeds,  both  before  the 
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fines  which  were  in  some  respects  inconsistent  with  each  othen  the  last  revoked  the 
first'  But  after  the  manner  of  that  age,  the  Court  resolved  various  points:  1st, 
That  where  the  fine  was  levied  according  to  the  indentures,  so  as  to  be  strictly  a 
nerformance  of  the  covenant;  there  the  law  would  not  permit  an  averment  of  a  new 
aorceraent  of  an  inferior  character  mesne  between  the  indentures  and  the  fine  to  lead 
the  uses  of  the  fine.  But  if  the  new  agreement  were  of  as  high  a  character  as  the 
first  then  as  being  the  last,  it  should  pievail,  and  the  fine  should  enure  to  its  uses. 
2nd'  That  if  the  fine  did  [497]  not  pursue  the  indentures,  in  that  case  an  averment  of 
a  new  agreement  by  parol  to  rule  the  uses  of  the  fine  might  be  received.  The  obvious 
ground  of  this  distinction  is  that,  in  the  first  ease,  where  the  fine  and  deed  fitted  each 
other  exactly,  it  would  have  been  contradicting  the  deed  to  apply  the  fine  to  any 
other  uses  than  those  expressed  in  the  deed.  But  in  the  last  case,  where  the  fine 
was  not  the  one  described  in  the  deed,  it  was  no  contradiction  to  the  deed  to  apply 
such  fine  to  any  other  contract  or  agreement. 

There  is  a  third  resolution  also  explanatory  of  the  law  upon  this  subject,  viz.  that 
where  the  fine  is  not  levied  exactly  according  to  the  covenant,  so  that  any  new  agree- 
ment might  have  been  shewn,  the  law  will  apply  the  fine  to  the  indentures.  This  is 
evidently  only  a  presumption  of  fact  that  the  parties  so  intended,  the  contrary  not 
being  shewn.     This  case  was  in  1604. 

In  1698,  nearly  a  century  afterwards,  the  same  principles  are  stated  and  acted 
upon  by  Lord  Holt  and  the  Court  of  King's  Bench,  in  the  ease  of  Jones  v.  Morlcy, 
reported  in  2  Salkeld,  677,  and  more  fully  in  1  Lord  Raymond,  287.  Lord  Holt 
stated  the  rules  exactly  as  they  are  stated  by  Lord  Coke,  and  referred  to  the  case. 
The  substance  of  Jones  v.  Mmitij  is,  that  Morley  and  his  wife,  by  deed  dated  the 
24th  of  January,  1665,  covenanted  to  levy  a  fine  as  of  Hilary  Term  next  following, 
which  was  to  be  to  the  use  of  Morley  and  his  heirs.  It  is  to  be  observed,  the  24th  of 
January,  1665,  is  in  Hilary  Term,  166.5,  and  therefore  Hilary  Term  next  following 
mentioned  in  the  covenant  must  have  meant  Hilary  Term,  1666.  Before  any  fine 
was  levied,  and  on  the  .3 1st  of  January,  1665,  a  writing,  indented,  but  not  sealed,  was 
made  between  Morley,  of  the  one  part,  and  his  w-ife,  of  the  other ;  by  which  it  was 
agreed,  that  the  uses  declared  by  the  deed  of  the  24th  of  January  should  be  revoked, 
and  that  all  former  agree-[498]-ments  should  (except  upon  contingencies  which  never 
happened)  enure  to  the  use  of  the  wife  and  her  heirs.  On  the  last  return  of  the  same 
Hilary  Term  the  fine  was  levied.  The  question  which  arose  was,  whether  the  fine 
should  operate  to  the  use  of  the  deed  of  the  24th  of  Januaiy,  1665,  to  the  husband 
and  his  heirs,  or  to  the  use  of  the  subsequent  unsealed  agreement  of  the  31st  of  the 
same  January,  1665,  to  the  wife  and  her  heirs.  Lord  Holt  and  the  Court  of  King's 
Bench  were  of  opinion,  upon  the  principles  before  stated,  that  the  fine,  not  having 
pursued  the  deed,  it  being  levied  in  Hilary  Term,  1665,  and  not  in  Hilary  Term,  1666, 
it  was  competent  to  shew  a  new  agreement.  That  the  indenture  of  the  31st  of  January, 
though  not  sealed,  was  such  agreement,  and  the  agreement  in  pursuance  of  which  the 
fine  was  levied.  It  was  therefore  held,  that  the  fine  actually  levied  should  enure 
to  the  uses  of  the  agreement  of  the  31st  January,  1665,  made  between  the  husband 
and  wife  only. 

These  are  great  authorities,  and  have  not  to  my  knowledge  ever  been  impugned. 
Wherever  the  subject  has  been  mentioned,  the  principles  which  these  cases  establish 
have  been  a|)proved  and  acknowledged.  If  applied  to  the  circumstances  of  the  present 
case,  they  leave  no  doubt  as  to  the  result.  The  deed  of  the  5th  April,  1806,  provides 
that  the  fine  shall  be  levied  of  Michaelmas  Term  then  next  ensuing,  or  of  some  subse- 
quent term,  and  the  conusance  is  to  be  made  to  George  Green.  The  fine  actually 
levied  is  levied  seventeen  years  afterwards,  as  of  Easter  Term,  1823,  and  the  conu- 
sance is  made  to  Gylby.  Without  noticing  the  distance  of  time,  the  change  of  the 
conusee  is  a  sufficient  variance  between  the  covenant  and  the  deed  of  1806,  and  the 
fine  in  1823,  to  let  in,  according  to  these  cases,  any  legal  evidence  of  a  new  agreement, 
even  if  the  second  agreement  were  not  of  so  high  a  character  as  the  first.  But,  it  is 
not  necessary  to  resort  to  this  circumstance.  The  second  is  [499]  like  the  first,  under 
seal,  and  would,  therefore,  according  to  the  authorities,  have  rescinded  the  first,  and 
have  led  the  uses  of  the  fine,  even  if  there  had  been  no  variance  between  the  covenant 
in  the  first  deed  and  the  fine. 

It  was  urged  in  the  discussion  that,  in  all  the  cases,  the  original  contract  was 
rescinded  by  all  the  parties  to  it ;  and  it  was  said,  that  this  was  not  so  rescinded. 
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But  in  fact  it  was  so  rescinded,  and  by  the  same  parties.  Tate's  debts  are,  I  presume, 
supposed  to  make  a  difference.  In  order  to  contradict  this  argument,  the  case  of 
Stapilton  V.  Siapilton  (1  Atk.  7)  was  cited.  The  circumstances  were  these: — Philip 
Stapilton,  the  father,  was  tenant  for  ninety-nine  years,  if  he  should  so  long  live. 
Theie  were  trn.stees  to  support  contingent  remainders  ;  and  then  a  limitation  to  his 
first  and  other  sons  in  tail.  He  had  two  sons ;  the  eldest,  Henry,  the  youngest, 
Philip.  The}-  were  both  born  of  the  same  mother  ;  but  the  eldest,  though  it  was  not 
then  openly  declared,  was  born  before  the  marriage.  It  was  the  evident  intention 
of  the  parties  to  prevent  the  question  respecting  the  legitimacy  of  the  eldest  son 
arising:  and,  therefore,  liy  lea.^e  and  release,  dated  9th  and  10th  September,  1724,  the 
sons  being  both  adult,  they  joined  in  conveying  the  estate  to  Thomson  and  Fairfa.x,  to 
make  them  tenants  to  the  precipe,  to  suffer  a  recovery,  and  the  uses  divided  the  estate, 
so  that  Henry,  whose  legitimacy  was  doubted,  took  an  estate  for  life  in  a  part  with 
remainder  to  his  sons  in  tail,  and  the  rest  of  the  estate  was  allotted  in  separate  divisions 
to  the  father  and  the  second  son  Philip.  There  was  a  covenant  to  suffer  a  recovery 
within  twelve  months.  Before  the  recovery  was  suffered,  Heniy,  the  eldest,  and 
whose  condition  wiis  doubtful,  died,  leaving  a  son  and  heir.  After  his  death,  and 
before  the  twelve  months  had  e.vpired,  new  deeds,  dated  in  April,  1725,  were  executed 
between  the  father  and  the  surviving  [500]  son,  in  which  the  entire  estate  was  limited 
to  them,  and  no  notice  whatever  taken  of  Henry,  or  his  son.  A  recovery  was  then 
suffered  within  twelve  months,  which  agreed  in  all  respects  with  the  original  deed, 
except  that  Henry,  being  dead,  was  not  vouched.  Lord  Hardwicke  supported  the 
first  deed,  and  relieved  t'e  son  of  Henry  ;  being  of  opinion,  that  the  first  deed  con- 
tained a  contract  for  a  valuable  consideration,  as  being  a  compromise  of  doubtful 
rights ;  and  that  it  was  not  competent  to  the  other  parties,  in  the  absence  of  Henry, 
to  rescind  that  contract,  and  take  the  whole  estate  to  themselves  ;  a  decision,  of  which 
the  justice  cannot  be  dout)ted.  But  that  case  and  the  present  are  entirely  dissimilar. 
In  that  case,  the  recovery  was  suffered  precisely  according  to  the  covenant  in  the  first 
deed,  except  as  to  one  circumstance  which  ha<l  become  impossible.  The  recovery  was 
suffered  within  the  time  limited  by  the  deed  ;  and  the  tenants  to  the  pnieeipe  »  ere  the 
persons  mentioned  in  the  covenant.  Whoever  will  carefully  examine  that  case,  will 
feel  that  the  decision  rests  upon  what  Lord  Hardwicke  himself  state?  in  his  judgment, 
viz.  that  the  first  deeds,  the  deeds  of  1724,  constituted  a  contract  for  a  valuable  con- 
sideration, which  the  son  and  heir  of  one  of  the  paities,  on  whom  his  rights  devolved, 
was  entitled  to  have  specifically  performed.  In  truth,  that  is  the  substance  of  his 
decree.  I  have  had  recourse  to  the  Register's  book  for  the  order.  It  does  not  contain 
any  declaration  whatever  that  the  recovery  should  enure  to  the  uses  of  the  deeds  of 
1724;  nor  is  there,  I  believe,  any  mention  of  the  recovery  at  all,  but  there  is  a 
declaration,  that  the  son  of  Henry  was  entitled  to  the  lands  limited  in  remainder  to 
him  as  the  first  son  of  Henry,  his  father,  by  the  deed  of  1724,  and  that  he  was  entitled 
to  the  benefit  of  the  covenants  contained  in  those  deeds.  There  is  then  a  decree  for 
mutual  conveyances,  according  to  the  uses  of  those  deeds.  And,  as  the  plaintiff,  the 
son  of  Henry,  was  an  infant,  his  Lordship  ordered  [501]  that  the  other  two  persons 
should  hold  and  enjoy  the  lands  settled  upon  them  during  his  infancj',  and  that,  when 
he  came  of  age,  he  should  convc}'  the  proportions  of  the  estate  according  to  his  father's 
contract.  All  the  other  directions  contained  in  the  decree  proceed  upon  the  same 
principle.  The  decree  is  nothing  but  a  specific  performance  of  the  contract  contained 
in  the  deeds  of  1724,  made  for  a  valuable  consideration  between  competent  parties, 
and  which  the  recovery  enabled  the  surviving  parties  to  fulfil. 

In  the  present  case,  if  I  were  to  hold,  that  the  fine  levied  to  Gylby  in  182.3,  would 
operate  legally  to  the  uses  of  a  covenant  entered  into  in  1806,  which  stipulated  for 
a  fine  to  George  Green,  when  there  was  an  intermediate  agreement,  it  would  be  to 
contradict  every  authority  upon  the  subject.  The  fine  agrees  in  every  thing  with  the 
deeds  of  182.3,  and  in  nothing  with  the  deed  of  1806. 

However,  this  does  not  decide  the  question.  I  must  proceed  to  inquire  whether 
the  contract,  as  it  is  called,  contained  in  the  deed  of  1806,  can  give  to  the  plaintiffs 
any  equitable  title  to  a  specific  performance  of  that  contract,  so  as  to  make  this  estate 
in  equity  the  fee-simple  of  William  Tate,  their  debtor.  If  they  coulrl  do  so,  they 
would  stand  nearly  in  the  same  situation  as  the  plaintiff,  the  son  of  Henry,  did  in 
Stapilton  aiul  Stapilton. 

Before  I  approach  this  subject  more  closely,  I  premise,  that  I  think  myself  bound 
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to  treat  the  question  without  any  regard  to  the  steps  supposed  to  have  been  taken  in 
1806  towards  levying  a  line  at  that  period.  It  is  agreed,  that  no  such  fine  was  ever 
levied,  and  upon  tha"!  hypothesis  I  must  proceed.  ,     •  •       ,, 

Tliedeed  of  1806  was  constructed  for  the  purpose  of  giving  the  estate  now  m 
Question  to  William  Tate  in  fee.  The  estate  belonged  to  the  two  wives.  The 
husbands  had  nothing  but  their  marital  rights.  The  deed,  so  far  as  respected  the 
married  women,  was  merely  void,  till  confirm-[502]-ed  by  a  fine  according  with  it. 
If  no  fine  had  ever  been  levied,  what  remedy,  after  Tate  s  death,  could  his  creditors 
have  had  upon  that  deed]  Could  they  have  compelled  these  two  women,  or  either 
of  them  to  join  in  a  fine?  What  relief  could  they  have  had  under  the  head  of  specific 
perform'ance  of  this  contract?  Mrs.  Tate's  share  would  have  become  vested  in  her, 
■Mrs.  Kirby's  in  like  manner  in  her.  This  view  of  the  situation  of  the  estate  m  the 
event  of  Tate's  death,  before  any  fine  was  levied,  illustiates  the  nature  and  efl'ect  of 
this  acrrecment  of  the  5th  April,  1806,  standing  by  itself  alone,  and  operating  only 
by  its^own  proper  force,  obviously  entirely  difl'erent  from  the  original  contract  in 
Stapillon  v.  Sfapilton,  which  bound  every  part  and  the  whole  estate. 

It  is  placing  the  plaintiffs  in  a  very  favourable  situation  to  treat  them  as  purchasers 
from  William  Tate.  If  their  claim  in  this  cause  be  put  upon  their  having,  as  such 
purchasers,  a  right  to  the  estate,  it  is  quite  manifest,  that  at  no  time  could  they  have 
had  any  such  right.  They  might,  if  the  rule  of  equity  had  remained,  as  perhaps 
it  once  was,  which  is  more  than  doubtful,  have  obtained  a  decree  against  Tate  to  pro- 
cure a  fine  and  a  conveyance ;  but  such  a  decree  could  have  given  them  no  interest 
in  the  estate  itself.  The  married  women  were  fully  entitled  to  refuse  to  levy  the  fine, 
and  might  have  done  so  ;  and  if,  by  any  change  of  circumstances,  the  plaintifls  lost 
the  lever  by  which  they  acted,  I  mean  the  power  over  Tate,  there  was,  at  once,  an 
end  to  their  rights  and  remedies  together. 

In  .Stapilton  v.  StapiUmi,  Henry,  the  deceased  son,  had  a  clear  equitable  interest  in 
the  land,  as  much  as  any  purchaser  has  who  buys  for  a  valuable  consideration  from 
the  acknowledged  owners.  In  the  present  case,  the  supposed  purchaser  obtained  by 
the  deed  no  interest  whatever  from  any  acknowledged  owner.  The  owners  wei'e  the 
two  married  women  ;  and  there  could  be  no  valid  contract  respecting  their  estate  till 
their  consent  was  for-[503]mally,  legally,  and  freely  given,  in  other  words,  till  it  was 
confirmed  by  a  fine.  But  this  event  never  happened.  It  seems  to  me  to  be  clear, 
therefore,  that  the  deed  of  5th  April,  1806,  co\ild  not  give  to  any  person  claiming 
under  Tate,  any  title  to  enforce  a  conveyance  of  this  estate. 

These  difficulties  upon  the  plaintiffs  increase,  when  the  subsequent  deed  of  March, 
1823,  and  the  fine,  are  taken  into  consideration.  If  it  were  conceded  that  these 
plaintiffs,  as  creditors  of  Tate,  might  have  the  benefit  of  the  statute  of  the  13  Eliz.  upon 
a  jiroper  case,  they  have  further  to  make  out,  that  the  deed  of  March,  1823,  and  the 
fine  levied  in  pursuance  of  it,  was  a  voluntary  conveyance,  a  pure  gift  from  ^^'illianl 
Tate  to  his  wife  and  children.  But  that  is  far  from  being  the  truth.  Tate  had  nothing 
but  his  marital  rights,  and,  it  may  be,  those  of  Kirby.  The  ovpners,  the  chief  donors, 
the  settlors,  were  the  two  women.  The  defendants  claim  from  them,  not  from  Tate ; 
and  it  is  a  fallacy  to  treat  this  settlement  as  a  settlement  made  by  Tate  upon  his  wife 
and  children. 

The  result  is  that,  in  my  opinion,  the  plaintiffs  are  entitled  to  no  relief  upon  this 
bill,  unless  they  could  establish,  either,  that  the  fine  of  1 823  enured  to  the  uses  of  the 
deed  of  April,  1^06,  or,  that  the  last-mentioned  instrument  contained  a  contract 
between  such  parties,  and  for  such  considerations,  as  would  entitle  them  to  a  specific 
performance  of  it.  They  fail  in  both.  The  fine  of  1823  did  not  enure  to  the  uses 
of  the  deed  of  1826,  because  it  did  not  accord  with  it  in  any  respect,  and  because  it 
was  actually  levied  in  pursuance  of  a  new  and  subsequent  agreement,  which  it  strictly 
pursued,  and  with  which  it  accorded  in  every  circumstance.  They  cannot  have  a 
specific  performance  of  the  deed  of  1806,  because  it  is  a  void  instrument  as  far  as 
respects  the  material  parties,  those  who  had  the  chief  interest  in  the  estate,  the  married 
women.  I  need  hardly  add,  that  the  deed  of  March,  182.i,  is  not  a  voluntary  settle- 
ment by  which  the  estate  moved  from  [504]  W  illiam  Tate,  the  debtor  ;  I  view'it  more 
as  a  settlement  made  by  the  two  married  women 

III  arriving  at  this  conclusion,  I  have  not  availed  myself  of  the  point  suggested 
and  argued  on  the  part  of  the  defendants,  viz.  that  the  statutes  of  Eliz.,  the  13th  and 
27th,  do  not  afi'ect  land  which  is  purchased  by  the  debtor,  and  where  the  land  is  con- 
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veyed  clirecth-  by  the  vendor  to  the  family  of  the  debtor.  I  have  not  thought  it 
necessary  to  examine  it,  being  satisfied  upon  the  ground  I  have  stated  at  so  much 
length.     I,  therefore,  give  no  opinion  upon  it. 

There  is  another  view  of  the  case  to  which  I  have  already  alluded,  and  which  is 
not  permitted  to  me  to  pass  by  without  more  notice.  It  is  the  allegation,  that  the 
estate  in  question  wa.s  chietiy  the  estate  of  William  Tate,  in  consequence  of  his  having 
paid  the  chief  part  of  the  purchase-money  to  Bramwell,  the  vendor.  I  cannot  adopt 
this  view  of  the  question,  because,  I  am  satisfied  that  it  is  not  true  in  fact,  and  that, 
if  it  were  true,  the  money  has  been  refunded  to  him. 

I  have  already  stated  that  the  averment  is  contrary  to  all  probability  : — that  Tate 
possessed  Wilder 's  stock  in  trade  and  book  debts : — and  that,  in  the  conveyance  by 
the  vendor  Bramwell  to  the  daughters,  the  money  is  represented  as  paid  by  Tate  and 
his  wife,  and  by  Kirl\v  and  his  wife.  I  can  find  upon  this  record  no  evidence  whatever 
to  support  the  assertion  made  by  the  plaintiffs,  except  that  of  Mr.  ({ill,  who  I  t;ike  to 
be  the  plaintiffs'  attorney,  who  knows  nothing  of  it  himself,  but  infers  it,  as  he  says, 
from  the  deed  of  April,  l!S06,  containing  the  covenant  to  levy  a  fine.  A  meagre  case 
to  establish  such  a  proposition.  But  I  think  he  has  mistaken  the  deed.  I  have  not 
been  furnished  with  a  copy  of  it ;  but  upon  the  pleadings,  it  is  stated  differently.  If 
I  am  to  rely  for  its  contents  upon  the  statement  in  the  answers,  the  recital  in  that 
deed  was,  that  the  money  was  not  paid  by  Kirby  and  his  wife,  but  by  Tate  and  his 
wife,  which,  prima  facie,  means  out  of  Wildey's  [505]  assets.  Gill  seems,  therefore, 
from  his  evidence  itself,  to  have  been  misled.  If  I  had  thought  it  material,  I  would 
have  sent  for  the  deed.  On  the  other  hand,  Kirby  is  himself  examined  ;  and  he  swears 
positively,  that  the  money  was  paid  out  of  Wildey's  assets,  though  it  passed  through 
Tate's  hands.  He  says  it  was  paid  with  money  arising  from  the  sale  of  Wildey's 
stock  in  trade,  and  by  the  receipt  of  his  book  debts.  He  says,  he  inspected  Tate's 
books,  and  was  well  acquainted  with  his  transactions.  Every  thing  which  can  be 
called  evidence  tends  to  the  same  conclusion.  It  is  manifest  that  Tate,  whose  allot- 
ment of  Wildey's  propeity  consisted  of  nothing  but  Old  Portland  House,  the  stock  in 
trade,  and  book  debts,  if  this  personalty  was  trifling,  and  he  paid  the  whole  price  of  the 
freehold  out  of  his  own  property  except  the  5001.,  received  only  that  5001.  as  his  share 
of  Wildey's  property,  a  circumstance  extremely  improbable  It  is  incredible,  if  such 
had  been  the  circumstances,  that  he  should  have  permitted,  from  the  very  beginning, 
and  throughout  the  whole  of  the  transaction,  the  estate  to  be  treated  as  the  estate  of 
the  two  married  women,  and  should  never  have  put  forward  any  claim  of  charge 
upon  it  I  con.sider,  therefore,  that  pretence  as  a  mistake.  But  further,  if  it  were 
true,  he  has  received  the  money  back.  He  found  means  to  mortgage  the  estate  for 
20001.  He  received  the  money  so  raised.  The  mortgage,  with  interest,  has  been 
satisfied  out  of  the  produce  of  the  estate.  The  principal  sums  correspond  exactly. 
How  the  account  of  interest  would  stand  it  is  not  worth  inquiring.  A  part  of  the 
interest  paid  to  the  venrlor  accrued  during  Tate's  possession  of  the  estate  atid  the 
assets.  I  consider,  therefore,  that  the  money  has  been  repaid  to  Tate.  This  ground 
of  relief  also  fails  entirely. 

During  the  long  consideration  which  I  have  given  to  this  case,  some  views  of  it 
occurred  to  me,  according  to  which,  upon  a  suit  properly  framed,  the  plaintiffs  might, 
[506]  perhaps,  have  shewn  themselves  entitled  to  relief  against  this  fund,  but  in  a 
degree  extremely  limited,  unless  the  point  made,  that  a  purchase  is  not  within  the 
statutes  of  Eliz.,  had  furnished  an  answer. 

That  circumstance,  together  with  the  novelty  of  the  case,  induces  me,  in  dismissing 
this  bill,  to  dismiss  it  without  costs. 

Let  the  bill  be  dismissed  without  costs. 


FOWLEK   AND    ANOTHER   v.    HUNTER    AND    OTHERS.       Exch.    Ch.    ill    Eq.       1829. — A. 

having  been  indebted  to  the  estate  of  B.  in  a  sum  of  money,  but  fiom  which  he 
hivd  been  discharged  under  a  commission  of  bankrupt,  voluntarily  executed  to  C, 
the  widow  of  B.,  a  bond  for  the  payment  of  part  of  such  debt,  for  the  use  of  her- 
self and  children,  but  at  her  disposal.  Two  years  afterwards.  A.  executed  to  C. 
another  bond  for  the  payment  of  the  remainder  of  such  debt,  for  the  use  and 
benefit  of  herself  and  children  only,  in  what  proportions  among  the  latter  she 
may  think  proper  to  direct,  but  for  no  other  use,  purpose,  or  intent  whatsoever: 
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—Held  that  the  widow  took  a  life  interest  in  the  money  secured  by  the  bonds, 
and  tint  the  principal,  after  her  decease,  became  payable  among  the  children,  in 
such  manner,  and  in  such  proportions,  as  she  should  direct ;  and  the  widow  having 
made  an  exclusive  appointment  in  favour  of  two  of  her  children,  it  was  held  that 
such  appointment  was  void,  and  that  all  the  children  took  as  tenants  in  common. 
—Though  i^enerally  speaking,  an  instrument  must  be  construed  by  the  provisions 
containetl  in  it,  and  not  by  anything  dehors,  yet,  under  the  circumstances  of  this 
case  -—Held,  that  the  Court  might  call  the  language  of  the  second  bond  into  aid 
in  construing  the  effect  of  the  first.— Where  there  is  a  general  power  of  appoint- 
ment among  children,  and  the  appointment  from  any  circumstance  becomes  void, 
the  children  take  as  tenants  in  common. 

Robert  Hunter,  by  his  will,  dated  1 7th  June,  1780,  gave  to  his  eight  children 
therein  named  10501.  each,  and  the  residue  of  his  estate  to  his  wife,  Mary  Hunter, 
whom  he  appointed  his  executrix. 

The  testator  died  in  1783,  leaving  the  eight  children  named  m  his  will  and  two 
children  born  subsequently  to  the  date  thereof. 

The  testator,  Robert  Hunter,  in  his  lifetime,  was  a  creditor  of  Samuel  Yeats,  of 
Wottori-under-Edge,  in  the  county  <  f  Gloucester,  clothier,  for  the  sum  of  12611.  3s.  Sd., 
which  Samuel  Yeats,  in  the  year  1782,  became  bankrupt.  This  debt  was  proved  by 
the  testator  in  his  life-time,  or  by  his  widow  after  his  decease,  under  the  commission 
of  bankrupt  against  Yeats,  and  dividends  thereon  to  the  amount  of  3461.  17s.  4d.  were 
received  by  the  widow,  Margaret  Hunter,  from  the  esUite  of  Yeats. 

[507]  Samuel  Yeats  obtained  his  certificate  under  his  commission  ;  and,  being 
afterwards  successful  in  business,  he,  in  the  year  1800,  wrote  to  Margaret  Hunter  the 
following  letter : — 

"Monksmill,  near  Wotton-under-Edge,  June  4th,  1800. 

"  My  dear  Madam, — Although  it  is  many  years  since  we  have  kept  up  any  corre- 
spondence, yet  I  can  assure  you  there  has  never  one  j'ear  passed  without  my  reflecting, 
with  regret,  on  the  loss  your  late  husband  sustained  by  my  failure,  and  also  upon  the 
distress  I  imagined  you  must  have  since  suffered  in  your  own  concerns ;  and  on  that 
account,  I  have  the  greater  satisfaction  in  the  subject  of  this  lettei',  which  I  shall 
endeavour  to  explain  without  further  preface.  It  has  ever  been  the  fervent  prayer 
of  my  mind  that  I  might  be  permitted  to  live  long  enough  to  make  my  creditors,  who 
sustained  losses  by  my  failure,  compensation  for  their  debts,  and  it  appeared  to  me 
that  the  only  chance  I  had  of  ever  doing  it  was  to  keep  the  property  I  have  since  been 
obtaining  by  my  business  together  till  I  could  do  something  for  them  like  a  full  com- 
pensation. By  a  late  investigation  of  my  affairs,  it  appears  that  it  has  at  length 
pleased  God  to  bless  my  endeavours  so  far  as  to  enable  me  to  obtain  property  sufficient 
to  make  up  the  deficiency  which  the  three  dividends  of  mj'  effects  fell  short  of  doing 
under  the  commission  (and  it  was  not  until  this  late  investigation  that  I  had  sufficient) ; 
but  it  is  so  disposed  of  in  my  business  that  it  would  be  impossible  for  me  to  collect 
the  whole  together  under  a  very  considerable  time  to  discharge  the  whole  of  those 
debts,  without  putting  a  total  stop  to  that  business  by  which  I  have  been  enabled 
to  obtain  the  property,  and  throwing  me  again  into  a  dependent  situation,  which  I  cannot 
suppose  any  real  friend  I  have  would  wish  to  see  me  in  ;  but,  as  it  is  as  mucti  my 
wish,  as  I  conceive  it  to  be  my  duty  also,  [508]  to  take  the  earliest  possible  opportunity 
of  making  my  creditors  restitution,  if  I  can  prevail  on  some  of  my  principal  creditors, 
whom  I  look  upon  as  my  particular  friends,  to  allow  me  to  give  them  my  bonds  for  the 
amount  of  the  deficiency  of  their  debts,  payable  in  three  years,  with  half  yearly 
interest,  it  is  my  intention  to  pay  the  smaller  creditors  during  the  course  of  this 
month.  And,  as  I  think  I  cannot  possibly  dispose  of  the  amount  of  what  would  be 
the  deficiency  of  my  debt  to  the  late  Mr.  Hunter,  so  well  as  to  secure  it  for  the  benefit 
of  you,  my  dear  Madam,  and  your  family  in  the  way  that  would  have  been  most 
congenial  to  the  spirit  of  my  departed  friend,  and  to  your  wishes,  I  shall  be  happy  to 
give  you  the  amount  in  one  sum  in  such  manner  as  you  will  be  pleased  to  point  out 
as  most  likely  to  answer  that  purpose ;  and,  at  the  expiration  of  three  years,  I  will, 
if  required,  invest  the  property  in  any  other  security,  or,  if  more  desirable,  pay  the 
money.  I  request  the  favour  of  your  immediate  answer,  and  remain  respectfullv,  mv 
dear  Madam,  your  faithful  and  obliged  friend,  "Samuel  Yeats."  " 
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In  accordance  with  this  letter,  Samuel  Yeats  executed  to  Margaret  Hunt«r  a  bond, 
dated  the  5th  June,  1800,  by  which  he  became  bound  to  Margaret  Hunter,  therein 
described  as  the  widow  of  the  late  Robert  Hunter,  of  the  city  of  Bristol,  merchant,  in 
the  sum  of  27881.  13s.  8d.,  to  be  paid  to  the  said  Margaret  Hunter,  for  the  use  of  her- 
self and  children,  but  at  her  disposal,  or  her  certain  attorney,  executors,  administrators, 
or  assigns  ;  with  a  condition  thereunder  written  for  making  void  the  same,  if  Samuel 
Yeats,  his  heirs,  executors,  or  administrators,  should  pay,  or  cause  to  be  paid,  to 
Margaret  Hunter,  her  executors,  administrators,  or  assigns,  13941.  6s.  lOd.  on  the  5th 
June,  1803,  with  legal  interest  half  yearly. 

The  13941.  6s.  lOd.  secured  by  this  bond  were  composed  of  9141.  6s.  4d.,  the 
balance  of  the  original  debt,  with  in[509]-terest  thereon,  from  the  5th  December, 
1789,  when  the  last  dividend  was  declared. 

After  the  execution  of  this  bond,  it  was  discovered  that  the  interest  had  been 
improperly  calculated  from  the  day  when  the  last  dividend  was  declared,  instead 
of  from  an  earlier  period  :  and  Samuel  Yeats,  therefore,  executed  to  Margaret  Hunter 
another  bond,  dated  5th  June,  1802,  whereby  he  became  bound  to  her  as  the  widow 
of  Robert  Hunter  in  6851.  14s.  8d.,  to  be  p;ud  to  the  said  Maigaret  Hunter,  or  her 
certain  attorney,  executors,  or  administrators,  for  the  use  and  benefit  of  herself  and 
children  only,  in  what  proportion  among  the  latter  she  may  think  proper  to  direct, 
but  for  no  other  use,  purpose,  or  intent  whatsoever.  This  bond  w;is  conditioned  for 
the  payment  bv  Samuel  Yeats,  his  heirs,  executors,  or  administrators,  to  .Margaret 
Hunter,  her  executors,  administrators,  or  assigns,  for  the  use  and  benefit  of  herself 
and  children  only,  in  what  proportion  among  the  Latter  she  may  think  proper  to  direct, 
but  for  no  other  use,  purpose,  or  intent  whatsoever,  of  the  sum  of  3421.  17s.  td.  on 
the  5th  June,  1805,  together  with  legal  interest  half  ye;irly. 

In  1 803,  Samuel  Yeats  wrote  the  following  letter  to  Margaret  Hunter : 

"Monksmill,  near  Wotton-under-Edge,  July  30th,  1803. 

"  My  dear  Madam — Inclosed  you  will  receive  411.  12s.  2d.  to  pay  the  interest  due 
on  my  bonds  to  you  on  the  5th  of  last  month,  which  you  will  be  pleased  to  acknow- 
ledge accordingly. 

"  As  the  time  is  now  expired  for  which  I  originally  proposed  to  hold  the  money 
for  which  these  bonds  were  given  \'ou  (and  my  other  friends  to  whom  I  stand  indebted 
under  similar  circumstances),  the  option  to  sa_v  whether  it  will  be  most  agieeable  to 
have  the  money  paid  in  in  six  months  from  this  date,  or  to  let  it  remain.  I  will 
readily  do  the  former  if  more  agreeable  to  you.  and  it  will  increase  the  income  of 
yourself  or  family,  provided  I  can  be  satisfied  [510,  the  principal  lie  secured  to  your 
daughters  after  your  decease  (to  be  disposed  of  amongst  them  in  such  proportions  as 
you  may  think  proper),  agreeably  to  the  plan  which  was  proposed  on  your  first  enter- 
ing into  a  correspondence  upon  this  subject.  I  wish  you  to  consider  the  convenience 
of  yourself  and  family  solely  in  your  determination  and  reply  to,  my  dear  Madam, 
your  sincere  friend  and  servant,  "f^AiiUEL  Yeats." 

Three  of  Robert  Hunter's  children  died  intestate  and  unmarried  before  either  of 
the  bonds  were  executed  by  Samuel  Yeats. 

The  interest  on  the  bonds  was  from  time  to  time,  until  the  year  1821,  received  by 
Margaret  Hunter  and  applied  to  her  own  use.  In  that  year  Samuel  Yeats  paid  off  the 
bonds,  and  the  money  was  invested  by  Margaret  Hunter  in  the  puichase,  in  her  name, 
of  23001.  three  per  cent,  consols,  the  dividends  and  interest  of  which  were  from  time 
to  time  received  by  her. 

.Margaret  Hunter  died  in  the  year  1827,  having  made  a  will  dated  11th  October, 
1820,  whereby  she  bequeathed  as  follows,  viz.  "  I  give  unto  my  daughters,  Mrs.  .James 
Fowler  and  Mrs.  Richard  Fowler,  five  guineas  each  to  buy  a  mourning  ring :  I  give 
all  my  plate  to  my  two  sons,  Robert  Hunter  and  Jameson  Hunter,  to  be  equally  divided 
between  them  ;  And  I  give  and  bequeath  all  the  residue  of  my  property,  and  all 
property  over  which  I  have  any  power  of  appointment,  unto  my  two  daughters, 
Jenny  Ann  Hunter  and  Maria  Bash,  to  be  equally  divided  between  them  ;  the  share 
of  my  said  daughter,  Maria  Bush,  to  be  for  her  sole  and  separate  use,  so  that  the  same 
may  be  given,  sold,  or  disposed  of  by  her,  or  be  held  and  enjoyed  by  her  in  exclusion 
of  her  husband,  and  without  being  under  his  control,  or  subject  to  his  debts  or  engage- 
ments, and  in  the  usual  manner  as  if  she  was  sole  and  unmarried  ;  and  I  appoint  my 
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said  two  daughters,  Jenny  Ann    Hunter  and  Maria  Bush  joint  executrixes  of  this 

"  [511]  The  bill  was  filed  by  Margaret  Fowler,  widow,  one  of  the  children  of  the 
testator  Kobert  Hunter,  and  James  Fowler,  the  husband  of  Sarah  Fowler,  deceased, 
another  of  the  testator's  children,  against  the  other  surviving  children  of  the  said 
testator,  and  prayed  a  declaration  that  Margaret  Hunter,  the  widow  of  the  testator, 
was  a  trustee  for  herself  and  her  children,  living  at  the  dates  of  the  bonds,  of  the 
monies  secured  by  the  bonds,  and  of  the  23001.  consols,  in  which  the  same  were  after- 
wards invested  ;  and,  regard  being  had  to  the  fact,  that  the  interest  of  the  principal 
monies  secured  by  the  said  bonds,  and  the  dividends  of  the  said  annuities,  were 
received  by  the  said  Margaret  Hunter  exclusively  during  her  life,  it  might  be  declared, 
that  the  whole  of  the  consols  became  distributable  at  her  death  among  her  children 
living  at  the  dates  of  the  bonds  respectively  in  equal  shares,  and  the  representatives 
of  such  of  them  as  were  since  dead  :  and  that  the  appointment  contained  in  the  will 
of  Margaret  Hunter  in  favour  of  Jenny  Ann  Hunter  and  Maria  Bush,  exclusively,  so 
far  as  the  same  related  to  the  consols,  might  be  declared  void. 

Miv  Treslove  and  Mr.  Wilbraham  for  the  plaintiff.  Both  bonds  were  given  in 
pari  materia  ;  one,  therefore,  may  fairly  be  used  to  illustrate  the  other.  The  objects 
of  Yeats'  bounty,  or  rather  sense  of  justice,  were  Mrs.  Hunter  and  all  the  children  : 
he  could  not  have  any  intention  to  exclude  any.  The  words,  "  but  at  her  disposal," 
cannot  be  read  in  opposition  to  the  former  passage  ;  but  only  apply  to  the  purposes  to 
which  the  fund  should  be  confined:  the  expression  in  the  second  bond,  "in  what 
proportions  among  the  latter  as  she  may  think  proper  to  direct,"  clearly  shews  this. 
There  being  seven  children  at  the  time  when  the  bonds  were  given,  the  proper  applica- 
tion is,  that  the  widow  should  take  one  eighth  for  herself,  and  that  the  remaining 
seven  eighths  should  be  divided  among  the  children  in  such  shares  as  she  might 
think  fit. 

[512]  Mr.  Whitmarsh  for  the  defendants.  It  is  a  settled  principle,  that  a  person 
having  the  absolute  disposal  of  money,  has  an  absolute  property  in  it  Pwbinson  v. 
Tkkell  (8  Ves.  142).  No  ascertained  part  being  provided  for  the  children,  the  wife 
took  the  whole.  Curtis  v.  Rippon  (5  Madd.  434).  In  Ha7nley  v.  Gilbert  (Jacob,  354), 
under  a  gift  of  residue  to  A.  to  be  applied  by  her  at  her  discretion  for  or  towards  the 
education  of  her  son,  without  being  liable  to  account  for  the  application  of  it,  the 
Court  held,  that  A.  was  entitled  to  the  whole  residue,  though  considerable,  subject  to 
the  application  of  so  much  as  the  Court  might  think  fit  towards  the  education  of  the 
son  during  his  minority.  And  the  Master  of  the  Kolls,  in  deciding  that  case,  observes 
(id.  360)—"  The  question  is,  whether  this  converts  her  into  a  mere  trustee ;  I  cannot 
think  that  it  was  so  intended  ;  the  whole  is  to  be  paid  into  her  hands,  but  it  cannot 
be  supposed  to  be  mandatory  on  her  to  lay  out  the  whole  upon  her  son's  education  ;  a 
discretion  is  left  her  as  to  the  quantum,  and  it  must  have  occurred  to  the  testatrix 
that  there  would  be  the  corpus  to  dispose  of  when  it  was  paid  over  to  her ;  and  as 
she  was  not  to  account  for  it,  it  does  appear  to  be  a  gift  without  responsibility.  What 
is  a  gift  but  handing  over  a  fund  with  an  absolute  power  of  disposition?  If  it  be 
given  to  you,  and  you  may  dispose  of  it  as  you  please,  is  it  not  yours  1 "  The  observa- 
tions made  by  the  Master  of  the  Eolls,  in  that  case,  may  properiy  be  applied  to  the 
present. 

Mr.  Wakefield  and  Mr.  Griffith  Richards  for  the  plaintiffs.  No  trust  appears  in 
the  condition  of  the  bonds,  which  are  in  the  common  form  ;  and  no  trust  was  intended 
to  be  imposed,  but  a  mere  gift  from  Yeats. 

[513]  Lord  Chief  Baron.  This  is  a  very  doubtful  case.  These  instruments 
were  evidently  prepared  by  persons  not  in  the  habit  of  using  legal  language.  It  is  to 
be  regretted  that  we  are  continually  called  upon  to  put  a  construction  on  language 
which  the  person  using  it,  in  all  probability,  never  intended  it  should  bear.  I  am  not 
sure,  that  if  this  case  were  to  be  brought  before  another  Judge,  he  would  not  be 
of  a  different  opinion.  I  think  Yeats,  the  obligor,  meant  that'the  testator's  widow 
should  have  the  interest  of  the  money  for  her  life,  and  that  she  should  have  a  power 
ot  disposing  of  the  capital  among  her  children  I  know  the  general  rule  to  be,  that 
an  instrument  must  be  construed  by  the  provisions  contained 'in  it,  and  not  by  any 
thing  dehors.  But,  whatever  may  be  the  law  on  the  subject,  justice  requires,  in  this 
ease,  that  I  should  keep  in  view  the  language  of  the  second  instrument.  The  same 
intention  seems  to  have  continued  for  two  years  ;  and,  I  think,  under  the  circumstances, 
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I  am  entitled  to  use  the  language  of  the  second  bond  in  construing  the  first.  I  state 
this  distinctly,  in  order  that,  if  it  shall  be  considered  worth  while  to  carry  this  case 
elsewhere,  the  manner  in  which  I  arrive  at  my  conclusion  may  be  understood.  I  think 
the  construction  which  must  be  put  on  the  instruments  taken  together  is,  that  Yeats 
intended  to  give  the  interest  of  the  money  to  the  widow  for  her  life,  and  the  capital, 
after  her  death,  to  her  children,  iti  such  manner,  and  in  such  shares  and  proportions, 
as  she  should  think  fit.  I  do  not  know  whether  I  am  at  liberty  to  collect  the  intention 
from  what  has  taken  place  ;  but  if  I  were,  then  the  parties  seem  to  have  acted  accord- 
ing to  the  construction  which  I  now  put  on  the  language  of  the  bonds. 

If  I  could  not  get  the  assistance  of  the  second  bond,  I  should  feel  very  much 
embarrassed  by  the  case  of  liohiiison  v.  TickeU,  which  approaches  very  closelj'  to  the 
present,  indeed,  it  comes  so  near  to  it  as  to  be  scarcely  distinguishable.  But,  as  I 
have  said  before,  I  think,  in  good  sense  and  in  justice,  I  am  entitled,  in  construing 
the  eftect  [514]  of  the  first,  to  avail  myself  of  the  light  which  I  am  able  to  borrow 
from  the  language  of  the  second  instrument. 

I  entirely  concur  in  the  opinion  expressed  by  Sir  W.  Grant,  in  Bu/eher  v.  Butcher  (a), 
that  it  is  difficult  to  say  what  is  an  illusory  appointment,  where  some  part  is  appointed 
to  each  of  the  objects ;  but  here,  nothing  being  given  to  the  other  children,  I  must 
hold  the  appointment  wholly  void;  and,  being  of  that  opinion,  I  think  the  three 
children  must  take  as  tenants  in  common.  I  have  a  general  impression  that,  where 
there  is  a  power  of  appointment  among  children,  and  the  appointment  from  any  cause 
fails,  the  children  take  as  tenants  in  common. 


Sir  John  Frederick,  Bart.,  and  Others  v.  Coxwem.  and  Another.  Exch. 
Ch.  in  Eq.  July  23rd,  Nov.  1 1th,  1829. — Bill  for  the  specific  performance  of  a 
covenant,  by  which  the  defendants  engaged,  within  two  years,  to  procure  the 
hei^-a^law  of  A.  B.  to  convey  certain  lands  to  the  plaintifTs,  or,  wnthin  the  same 
period,  to  prefer  a  petition  to  the  House  of  Lords  for,  and  to  use  their  utmost 
endeavours  to  procure,  an  act  of  Parliament  for  substituting  a  trustee  in  the 
place  of  the  heir,  in  case  such  heir  could  not  be  found,  or  there  should  not  be 
any  heir.  On  inquiry,  no  heir  being  found,  the  Court  decreed  the  defendants 
to  allow  their  names  to  be  used  in  an  application  to  Parliament  for  the  act 
expressing,  however,  a  doubt  whether  such  an  application  could  succeed,  the 
estate  appearing  to  have  escheated. —The  Court  will  not  decree  that  which  seems 
to  be  impossible ;  and  it  is  more  than  doubtful  whether  the  old  law  now  prevails, 
by  which  a  man  was  compellable  to  procure  his  wife  to  levy  a  fine. 

By  indentures  of  lease  and  release,  dated  the  21st  and  22nd  May,  1813,  divers 
lands  and  hereditaments  were  conveyed  to  Katharine  Long,  spinster,  in  fee,  by  way 
of  mortgage,  for  securing  30001.  and  interest. 

Katharine  Long  died  intestate  as  to  the  mortgaged  premises,  but  having  made  a 
will,  by  which   she  appointed  the  defendants  her  executors,  who,  after  her  death 
proved  such  will. 

By  indenturrs  of  lease  and  release,  dated  the  25th  and  26th  April,  1816,  made 
between  the  defendants,  of  the  first  part ;  the  plaintiff,  Richard  Taylor  (the  mort^ao-or) 
of  [515]  the  second  part ;  William  Lake,  of  the  third  part ;  and  the  plaintiffs,  Sir 
John  Frederick  and  Kobert  Hudson,  of  the  fourth  part ;  in  consideration  of  30001. 
paid  to  the  defendants  in  satisfaction  of  the  mortgage  to  Katharine  Long,  and  of  a 
further  sum  paid  to  Taylor  (the  mortgagor) ;  the  lands  and  hereditaments  comprised 
in  the  mortgage  to  Katharine  Long  were  conveyed  to  William  Lake  in  fee,  by  way 
of  mortgage,  as  a  trustee  for  the  plaintiffs.  Sir  John  Frederick  and  Robert  Hudson. 

By  a  deed  of  covenant  bearing  even  date  with  the  last-mentioned  release  made 
between  the  defendants  of  the  first  part ;  the  plaintiff,  Richaid  Taylor,  of  the  second 
part;  and  the  plaintifts.  Sir  John  Frederick  and  Robert  Hudson,  of  the  third  part; 
after  reciting,  inter  alia,  that  the  defendants  had  been  unable  to  ascertain  who  was 
the  heir-at-law  of  Katharine  Long,  but  that  it  was  highly  probable  she  had  not  died 

(a)  9  Ves.  382.  See  the  same  case  on  appeal,  1  Ves.  &  B.  79.  See  also  Bax  v. 
Whitbread,  10  Ves.  31,  and  on  appeal,  16  Ves.  15.  See  likewise  Mocatta  v.  Lonsada 
12  Ves.  123. 
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without  an  heir,  the  defendants  covenanted,  at  their  own  costs  and  charges,  within 
two  veirs  from  the  date  of  that  indenture,  to  cause  and  procure  the  heir  of  Katharine 
Lon^  to  convey  the  premises,  or,  at  the  like  costs  and  charges,  within  the  said  term 
of  two  vears,  to  prefer  a  petition  to  the  House  of  Lords  for,  and  use  their  utmost 
endeavours  to  procure,  an  Act  of  Parliament  for  substituting  some  proper  person  to 
be  a  trustee  of  the  premises  in  the  room  and  stead  of  the  heir-at-law  of  Katharine 
Lone  in  case  such  heir-at-law  could  not  be  discovered,  or  to  become  and  be  a  trustee 
of  the  same  premises,  in  case  there  should  not  be  any  heir-at-law  of  Katharine  Long, 
and  the  estate  should  have,  in  consequence,  escheated. 

The  bill  was  filed  for  the  performance  of  the  covenant  contained  in  this  deed,  and 
praved  that  the  defendants  might  be  ordered  within  a  reasonable  time  specifically  to 
perform  their  said  covenant  and  agreement,  by  either  discovering  and  procuring  a 
proper  conveyance  from  the  heir-at-law  of  Katharine  Long,  or  if  no  such  heir-at-law 
[516]  should  be  discovered,  then  in  petitioning  for,  and  obtaining,  an  act  of  Parliament 
for  the  purpose  mentioned  in  the  covenant,  or  that  the  plaintiffs  might  be  authorized 
by  the  Court  to  make  the  necessary  inquiries  for  discovering  such  heir-at-law  ;  and  if 
such  inquiries  should  be  unsuccessful,  then  to  petition  for  and  obtain  such  act  of 
Parliament  as  aforesaid  ;  and  that  the  defendants  might  be  ordered  to  concur  and 
assist  the  plaintiffs,  and  to  pay  the  costs,  charges,  and  expenses  of  and  attending 

the  same. 

The  defendants  admitted  the  facts,  and  stated  their  belief,  that  no  heir  could  be 
found  ;  and  alleged,  that  they  were  unable  to  apply  for  such  act  of  Parliament, 
inasmuch  as  they  were  advised  that  there  was  an  escheat  to  the  Crown  ;  and  they 
submitted  that  the  Attorney-General  ought  to  be  made  a  party  to  the  suit. 

By  the  decree  made  on  the  hearing  the  cause,  dated  2nd  November,  1824,  it  was 
referred  to  the  Master  to  inquire  whether  there  was  any  heir-at>law  of  Katharine 
Long,  and  who  was  such  heir. 

The  Master,  by  his  report,  certified  that  he  did  not  find  that  there  was  any  heir- 
at-law  of  Katharine  Long. 

The  cause  now  came  on  for  further  directions,  the  point  for  discussion  being, 
whether  the  Court  would  decree  a  specific  performance  of  the  covenant  to  apply  for 
and  obtain  the  act  of  Parliament.  Very  little  argument,  however,  took  place,  in 
consequence  of  Mr.  Preston,  for  the  plaintiffs,  observing,  that  he  had  reasons,  from 
some  circumstances,  to  believe  that  an  heir-at-law  was  in  existence,  and  would  very 
shortly  be  found. 

Mr.  Preston,  and  Mr.  Moore,  for  the  plaintiffs. 

Mr.  Knight,  for  the  defendants. 

Lord  Chief  Baron.  The  question  in  this  case  is,  what  relief  shall  be  given  in 
equity  against  a  person  [517]  who  has  entered  into  this  covenant.  [His  Lordship 
then  stated  the  covenant,  and  detailed  the  facts  of  the  case.]  If  an  heir  could  have 
been  found,  very  little  doubt  could  be  entertained  as  to  the  manner  in  which  he  might 
have  been  compelled  to  convey.  The  failure  of  an  heir  causes  some  difficulty,  but  not, 
as  it  seems  to  me,  an  insurmountable  difficulty.  If  the  covenant  had  been  expressly 
to  obtain  an  Act  of  Parliament,  it  would  be  different,  for  it  might  be  impossible  to  do 
so,  according  to  the  rules  of  the  legislature;  but  the  covenant  is  not  to  procure  an 
Act,  but  only  to  petition  for  an  Act,  and  to  use  their  best  endeavours  in  obtaining  it. 
The  Court  will  not  decree  an  impossibility.  Even  the  old  law,  by  which  a  husbmd 
was  compellable  to  procure  his  wife  to  levy  a  fine  according  to  his  covenant,  seems 
now  to  be  shaken.  But  I  think  there  would  be  no  difficulty  in  giving  the  plaintiffs 
the  benefit  of  this  covenant,  by  decreeing  the  defendants  to^  permit  their  names  to  be 
used  in  an  application  to  Parliament  for  the  necessary  Act.  I  very  much  doubt,  how- 
ever, whether  such  an  application  will  succeed.  By  the  late  statute  (39  &  40  Geo.  3, 
e.  88,  s.  42)  his  Majesty  is  authorized,  where  trust  property  escheats  to  the  Crown, 
by  sign  manual  to  direct  the  execution  of  the  trusts,  and  to  make  grants  to  trustees 
for  that  purpose.  I  think  I  shall  not  stretch  the  jurisdiction  of  this  Court,  if  I  direct 
that  the  defendants  shall  permit  their  names  to  be  used  in  such  application  to  Parlia- 
ment, by  petition  or  otherwise,  as  the  Master  shall  appoint,  in  case  the  parties  differ 
about  the  same.  The  defendants  must  pay  the  costs  up  to  the  present  time.  Continue 
the  cause  in  the  paper,  and  reserve  further  directions  and  subsequent  costs. 

End  of  Michaelmas  Term. 
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[518]  Reports  of  Cases  Argued  and  Determined  in  the  Court  of 
Exchequer,  in  Hilary  Term,  10  &  11  Geo.  IV.  and  the  Sittings  After. 

Memorandum. 

Upon  the  3rd  of  February,  Mr.  Serjeant  Bosanquet  took  his  seat  upon  the  Bench 
of  the  Court  of  Common  Pleas,  having  been  previously  appointed  one  of  the  Puisne 
Judges  of  that  Court,  upon  the  resignation  of  Mr.  Justice  Burrough. 

Exchequer  of  Ple.\s. 

Willis  v.  ^Evraxn.  1830. — A  verbal  acknowledgment  of  the  payment  of  part  of  a 
debt  within  six  years,  is  not  sufficient  within  the  stat.  9  Geo.  i,  c.  14,  to  take  the 
case  out  of  the  statute  of  limitations. 

[Discussed,  Jf^aiers  v.  Tompkins,  1835,  2  Cr.  M.  &  R.  723 ;  1  Tyr.  &  G.  137  :  Trentham 
V.  IkvtriU,  1837,  3  Bing.  (N.  C.)  397  ;  4  Scott,  128  ;  Barley  v.  Ashlm,  1840;  12  A. 
&  E.  493:  4  P.  &  D.  214;  Maghee  v.  CfNeil,  1841,  7  M.  &  W.  531  ;  Eastwood  v. 
Sarille,  1842,  9  M.  &  W.  617.  Overruled,  Cleave  v.  Jones,  1851,  6  Ex.  573  (followed, 
Edwards  v.  joiies,  1855,  1  K.  &  J.  534).] 

Assumpsit  against  the  defendant  as  the  maker  of  a  promissory  note,  dated  the 
26th  September,  1811.     Pleas — Non  assumpsit,  and  non  assumpsit  infra  se.x  annos. 

At  the  trial,  before  Bayley,  J.,  at  the  Summer  .Assizes,  1828,  for  Yorkshire,  the 
plaintiff,  having  proved  the  handwriting  of  the  defendant  to  the  note,  called  two 
witnesses,  who  proved  verbal  acknowledgments  by  the  defendant,  that  he  had  made 
payments  in  respect  of  the  note  [519]  within  six  years.  Upon  this  evidence,  the 
learned  Judge  was  of  opinion  that  although  proof  of  actual  payment  of  interest  would 
be  an  answer  to  the  statute  of  limitations,  within  the  provisions  of  the  stat.  9  Geo.  4, 
c.  14,  yet  evidence  of  an  acknowledgment  of  payment  was  within  the  mischief  that 
statute  was  intended  to  prevent ;  and,  therefore,  nonsuited  the  plaintiff,  giving  him 
leave  to  move  to  enter  a  verdict  for  the  amount  of  the  principal  and  interest  due 
upon  the  note. 

Jones,  Serjt.,  accordingly,  in  Michaelmas  Term,  obtained  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a  verdict  entered  for  the  plaintiff;  against 
which — 

Brougham  shewed  cause.  Great  inconvenience  resulted  from  the  admission  of 
parol  evidence  to  defeat  a  plea  of  the  statute  of  limitations ;  to  remedy  which  the 
slat.  9  Geo  4,  c.  14,  was  passed,  and  its  object  was  to  engraft  the  provisions  of  the 
statute  of  frauds  upon  the  statute  of  limitations.  The  effect  of  that  act  is,  that  no 
acknowledgment  of  the  existence  of  a  debt,  or  promise  to  pay  it,  shall  be  binding  upon 
the  partv,  unless  the  acknowledgment  or  promise  be  in  writing  signed  by  the  party 
to  be  charged  thereby  An  acknowledgment  of,  or  a  promise  to  pay,  a  debt,  furnishes 
a  presumption  of  the  existence  of  the  demand  ;  and  a  payment  of  part  of  a  debt  shews 
that  the  debt,  in  respect  of  which  the  jjayment  is  made,  is  unsatisfied.  It  is  admitted, 
that  a  direct  acknowledgment  of,  or  promise  to  pay,  the  debt,  must  be  in  writing,  to 
satisfy  the  provisions  of  the  late  act ;  and  yet,  it  is  contended,  that  the  acknowledg- 
ment of  a  payment  may  be  good  by  parol.  Now,  if  the  ground  upon  which  the  pay- 
ment is  evidence  of  the  existence  of  the  debt  be,  that  it  raises  a  presumption  that  the 
debt  is  still  in  existence,  and  it  be  admitted  that  a  direct  ac-[520]-knowledgment  must 
be  in  writing,  a  fortiori,  the  admission  of  that  which  only  araoinits  to  an  acknowledg- 
ment of  the  existence  of  the  debt  must  be  in  writing  also.  But  it  will  be  said,  that 
the  proviso  exempts  the  case  of  payments  from  the  operation  of  the  preceding  parts 
of  the  clause.  That  proviso  is,  that  "  nothing  therein  contained  shall  alter,  lessen,  or 
take  away  the  effect  of  any  payment  of  any  principal  or  interest."  It  leaves  the  mode 
of  proof  untouched  ;  and  if  it  can  be  shewn  that  effect  can  be  given  to  the  words  of 
the  proviso,  without  encountering  the  mischief  at  which  the  statute  was  aimed,  the 
Court  will  adopt  that  construction.  It  would  be  mi.schievous  to  allow  the  payment 
to  be  proved  by  the  admission  of  the  party  and  by  the  witness's  construction  of  a 
loose  and  unsatisfactory  conversation,  equally  as  in  the  case  of  an  acknowledgment 
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of  or  promise  to  pay  the  debt ;  and  effect  will  be  given  to  the  proviso,  by  saying 
that,  in  the  case  of  payment,  the  act  can  only  be  satisfied  by  a  written  acknowledg- 
ment of  the  payment,  or  by  the  actual  evidence  of  the  party  in  whose  presence  the 
payment  was  made. 

Jones,  .Serjt.  Before  the  late  act,  the  Judges  were  constantly  employed  in  ascer- 
taining the  meaning  of  words ;  and  against  this  continual  conflict  of  equivocal  phrases 
and  vague  admissions  of  the  existence  of  a  debt,  the  modern  stat.  9  Geo.  i,  c.  14, 
levelled  its  power.  But  the  proviso,  according  to  the  general  rule  of  construction, 
takes  the  case  of  payment  entirely  out  of  the  operation  of  the  act,  and  leaves  the  pay- 
ment to  be  proved  as  before  the  modern  enactment.  This  argument  would  be  sufficient, 
if  the  danger  in  the  two  cases  were  the  same ;  but  the  case  of  payment  is  not  open  to 
the  same  danger  as  the  admission  of  an  acknowledgment  of  the  existence  of  the  debt. 
The  admission  of  a  naked  fact  can  scarcely  be  misrepresented.  To  exclude  this 
evidence  will  be  to  exclude  all  parol  tes-[521]-timony  in  such  a  case  ;  and  upon  the 
same  reasoning  a  stated  account,  taking  credit  for  payments,  would  be  insufficient  to 
prove  the  payment,  unless  it  were  signed  by  the  party  who  was  to  be  charged  with 
its  contents. 

Cur.  adv.  vult. 

Garrow,  B.,  now  delivered  the  judgment  of  the  Court  as  follows  : — This  was  an 
action  of  assumpsit  upon  a  promissory  note  for  the  sum  of  2001.  with  interest,  dated 
26th  September,  1811,  to  which  the  defendant  pleaded  the  general  issue,  and  the 
statute  of  limitations.  The  cause  was  tried  before  Mr.  Justice  Bayley,  at  York  ;  and 
the  report,  sent  in  by  that  learned  Judge,  states  very  fully  the  evidence  which  was 
given  at  the  trial.  After  proving  the  note,  the  plaintiff,  for  the  purpose  of  taking  the 
case  out  of  the  statute  of  limitations,  called  the  iSheriff's  officer  by  whom  the  defendant 
was  arrested,  who  proved,  that  when  he  arrested  the  defendant,  he  told  him  that  he 
did  so  at  the  suit  of  the  plaintiff,  when  the  defendant  said,  that  it  was  a  hard  case 
that  he  should  be  arrested,  as  he  had  paid  the  plaintiff  101.  only  a  short  time  before. 
The  plaintiff's  attorney  was  also  called  for  the  same  purpose ;  and  he  stated  that, 
having  made  arrangements  with  the  defendant  with  respect  to  the  payment  of  the 
interest  upon  the  note,  he  called  upon  the  defendant,  and  complained  that  he  had 
not  performed  his  promise,  when  the  defendant  told  him  that  he  had  not  been  able  to 
pay  the  intei-est,  but  had  paid  the  plaintiff  101.  since  the  arrangement  had  been  made. 
Under  these  circumstances  the  learned  Judge  reports,  that  he  was  disposed  to  think, 
that,  under  the  stat.  9  Geo.  4,  c.  14,  though  proof  of  actual  payment  of  interest  would 
be  an  answer  to  the  statute  of  limitations,  evidence  of  an  acknowledgment  of  payment 
was  within  the  mischief  that  statute  was  intended  to  prevent.  He  therefore  nonsuited 
the  plaintiff,  and  gave  him  leave  to  move  to  [522]  enter  a  verdict  for  the  principal  and 
interest  due  upon  the  note. 

The  propriety  of  this  nonsuit  depends  upon  the  construction  of  the  stat.  9  Geo.  4, 
c.  14  ;  for  the  salutary  provisions  of  which  the  public  are  under  the  greatest  obligations 
to  the  learned  Lord  who  introduced  it,  and  upon  which  we  are  now  required,  for  the 
first  time,  to  put  a  construction. 

It  appears  to  me,  that  this  nonsuit  was  right,  and  that  it  ought  not  to  be  disturbed  ; 
in  which  opinion  the  learned  Judges,  before  whom  the  case  was  argued,  concur.  The 
act  recites  the  English  statute  of  limitations  and  the  Irish  statute  upon  the  same 
subject.  Upon  the  plain  construction  of  these  statutes,  if  this  were  a  new  question, 
it  certainly  would  be  very  difficult  to  contend  that  any  action  could  be  maintained 
after  the  period  limited  by  them  respectively.  Such  seems  to  have  been  the  impres- 
sion of  those  learned  persons  who  at  first  were  called  upon  to  put  a  construction  upon 
the  English  act ;  but  from  a  very  early  period  to  the  present  time  a  different  rule  has 
prevailed,  and  although  the  time  limited  by  the  statute  may  have  elapsed,  the  plaintift' 
has  been  permitted  to  prove  an  acknowledgment  of  or  promise  to  pay  the  debt  within 
six  years,  which  has  been  holden  sufficient  to  entitle  the  plaintiff  to  recover.  This 
course  was  manifestly  fraught  with  the  greatest  mischief,  and  was  open  to  the  greatest 
misrepresentation  and  fraud  ;  and  accordingly  experience  has  shewn  that  it  has  led 
to  various  questions  and  contentions,  upon  which  the  opinions  of  the  learned  Judges 
have  not  at  all  times  been  uniform.  To  prevent  such  questions,  and  to  give  effect  to 
the  existing  enactments,  this  act  was  passed,  which  contains  a  particular  provision, 
"  that  in  actions  of  debt,  or  upon  the  case,  grounded  upon  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only  shall  be  deemed  suflicient  evidence  of  a 
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new  or  continuing  contract,  whereby  to  take  any  case  out  of  the  operation  of  the 
said  enactments,  or  either  of  them,  or  to  deprive  any  par-[523]-ty  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be  made  or  contained  by  or  in  some 
writing  to  be  signed  by  the  party  chargeable  thereby."  Upon  this  part  of  the  statute 
it  is  impossible  to  raise  a  doubt.  The  act  says,  if  a  debt  be  of  more  than  six  years' 
standing,  it  shall  not  be  taken  out  of  the  statute  of  limitations  by  a  loose  and  vague 
conversation,  which  may  be  misrepresented,  but  only  by  a  written  promise  or  acknow- 
ledgment signed  by  the  party  to  be  chargetl  thereby,  which  cannot  be  misrepresented, 
and  cannot  deceive.  But  it  is  said,  that  a  subsequent  part  of  the  act  expressly  con- 
templates a  case  like  the  present,  and  leaves  this  case  untouched.  The  proviso  is  in 
these  words : — "  Provided  always,  that  nothing  herein  contained  shall  alter  or  take 
away,  or  lessen,  the  effect  of  any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoever."  This  proviso  leaves  the  case  as  the  former  part  of  the  clause  left 
it.  Payment  of  principal  or  interest  is  evidence  of  the  subsistence  of  the  debt,  and 
shews  that  the  payee  has  a  demand  against  the  party  who  makes  the  payment.  But 
what  is  there  in  this  proviso  to  exempt  this  case  from  the  general  operation  of  the 
statute.  It  is  not,  that  nothing  therein  contiiined  shall  alter  the  mode  of  proving,  by 
words  only,  the  acknowledgment  of  payment,  but  that  it  shall  not  lessen  the  effect 
of  any  payment,  if  properly  proved.  It  appears,  therefore,  to  us,  tliat  the  previous 
enactment  must  be  engrafted  upon  this  proviso,  and  that  the  whole  must  be  taken 
together,  namely,  that  the  payment  must  be  proved  not  by  a  verbal  acknowledg- 
ment, but  by  evidence  of  the  actual  payment,  or  by  a  writing  such  as  the  act  requires, 
and  that,  being  so  proved,  it  shall  have  the  same  effect  as  it  had  before  the  passing  of 
the  act. 

In  the  course  of  the  argument,  the  case  of  an  account  current  was  put,  in  which 
the  party  charges  himself  and  takes  credit  for  payments  made  by  him ;  and  it  was 
said,  shall  not  this  be  evidence  to  Uike  the  case  out  of  the  sta[524]-tute  of  limitations  ? 
I  answer  no,  because  the  act  says,  the  defendant  shall  not  be  charged  except  by  an 
acknowledgment  in  writing,  signed  by  him.  It  must  be  a  writing  with  the  solemnity 
of  a  signature,  and  nothing  short  of  that  can  bind  the  party. 

Towards  the  close  of  the  argument,  it  was  submitted,  that  this  case  was  not  within 
the  mischief  at  which  the  statute  was  levelled  ;  but  it  appears  to  me  to  be  within  the 
mischief  equally  as  the  case  of  a  promise  or  acknowledgment,  which,  it  is  admitted, 
would  be  unavailing  unless  in  writing  signed  by  the  party.  The  statute  consults  the 
interest  of  both  the  creditor  and  debtor ;  for  if  the  creditor  is  to  rely  upon  the  evidence 
of  a  Sherifi's  officer  or  attorney,  or  upon  the  substance  of  a  loose  and  unsatisfactory 
conversation,  he  may  lose  his  witness,  or  the  witness,  from  circumstances  which  may 
occur,  may  lose  his  memory,  or  may  not  be  in  a  humour  to  recollect  or  tell  the  whole 
of  what  passed. 

Upon  these  grounds,  we  are  of  opinion  that  this  case  is  within  the  mischief 
provided  against,  and  that  the  proviso  which  saves  the  effect  of  a  payment  of  any 
principal  or  interest,  does  not  exempt  that  case  from  the  general  enactment,  which 
says,  that  no  acknov^ledgment  shall  be  binding  which  is  by  words  only.  The  rule, 
therefore,  must  be 

Discharged. 

[525]  Loader,  qui  tam,  v.  Thomas.  Exch.  of  Pleas.  1830.— The  coal  act, 
47  Geo.  3,  c.  68,  s.  116,  enacts,  that  if  a  purchaser  be  dissatisfied  with  the 
measure  of  his  coals,  he  shall  send  a  notice  to  the  office  of  the  principal  Land 
Coal  .Meters,  whereupon  a  meter,  within  the  space  of  two  hours  next  after  such 
notice  left  at  the  office,  shall  "attend  from  the  office  at  the  house  of  the 
purchaser,"  to  remeasure  the  coals;  and  sect  120  imposes  a  penalty  upon  the 
principal  meter,  if  he  shall  "  neglect  or  refuse  within  the  space  of  two  hours  after 
the  receipt  of  the  notice,  to  send  a  meter  to  the  house  of  the  purchaser." — Held, 
that  these  two  sections  must  be  read  together,  and  that  it  is  sufficient  to  satisfy 
the  words  of  the  117th  sect,  if  the  meter  leave  the  office  within  two  hours  after 
the  receipt  of  the  notice,  and  proceed  with  due  diligence  to  the  house  of  the 
purchaser,  although  he  do  not  arrive  there  within  that  time. 

Debt  for  penalties  upon  the  coal  act,  47  Geo.  3,  c.  68.  The  first  count  of  the 
declaration  stated,  that  J.  G.  purchased  of  the  defendant,  and  the  defendant  sold  to 
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J.  G.  a  certain  quantity  of  coals,  to  wit,  &c.,  as  and  for  wharf  measure,  to  be  delivered 
to  the  said  J.  G.  at  &c.,  within  the  district  of  the  office  of  the  principal  Land  Coal 
Meters  for  &c.,  which  coals  were  sent  to  J.  G.  by  the  defendant,  the  vendor  thereof, 
in  a  waggon ;  that,  after  the  coals  were  so  sent,  J.  G.,  being  dissatisfied  with  the 
measureTf  the  coals,  signified  to  the  carman  attending  the  waggon,  that  he  desired  to 
have  the  coals  remeasured,  and  sent  to  the  wharf  of  the  defendant  a  notice  in  writing 
that  the  coals  wei'e  to  be  remeasured  ;  and  also  forthwith  sent  a  notice  in  writing  to 
the  ofiice  of  the  principal  Land  Goal  Meters  of  his  desire  to  have  the  coals  remeasured  : 
whereupon  one  G.  G  ,  a  labouring  meter  belonging  to  the  office,  within  two  hours  next 
after  such  notice  in  writing  was  left  at  the  office,  did  attend  from  the  office  at  the 
premises  of  J.  G.  the  purchaser,  to  wit,  &c.,  as  was  expressed  in  the  notice,  for  the 
purpose  of  remeasuring  the  coals ;  that  J.  G.  did  not,  before  or  immediately  after 
the  arrival  of  the  said  meter,  or  at  any  other  time,  signify  to  the  meter  his  option  or 
desire  as  to  what  way  he  would  wish  such  remeasureraent  to  be  taken,  whereupon  the 
said  C.  G.,  as  such  meter,  in  the  presence  of  J.  G.  the  purchaser,  (neither  the  defen- 
dant nor  any  agent  or  servant  of  the  defendant  having  attended  for  the  purpose  of 
seeing  the  coals  remeasui-ed),  remeasured  the  coals,  so  as  to  ascertain  the  whole  quantity 
contauied  in  all  the  sacks  wherein  the  coals  were  sent,  taken  together,  (more  than  one 
sack  not  having  been  then  shot  or  delivered  from  the  waggon  into  or  upon  the 
premises  of  J.  G.  the  purchaser) ;  and  that,  in  such  re-[526]-measurement  of  the  coals, 
it  did  appear  to  the  said  C.  G.,  as  such  meter,  that  the  coals  so  remeasured  did  not  in 
fact  amount  to  the  quantity  for  which  they  were  sold,  to  wit,  &c.,  but,  on  the  contrary, 
amounted  to  a  quantity,  to  wit,  i%c.,  being  a  quantity  much  less,  to  wit,  &c.,  than  the 
quantity  for  which  the  coals  were  sold,  contrary,  Ac  ,  whereby,  &c.,  concluding  for  a 
penalty  of  51  for  every  bushel  deficient  in  the  measure.  The  declaration  contained 
other  counts,  vai'ying  the  name  of  the  purchaser;  and  two  counts,  which  omitted  the 
allegation  that  the  meter  attended  from  the  office  of  the  house  of  the  purchaser  (a). 
Plea — Nil  debet. 

At  the  trial  Ijefore  Park,  J.,  at  the  Surry  Summer  Assizes,  1829,  the  deficiency  in 
the  measure  was  pi'oved  to  the  satisfaction  of  the  ''ury.  It  appeared  also,  that  the 
meter  left  the  office  of  the  principal  Land  Coal  Meters,  within  two  hours  after  the 
notice  to  remeasure  had  been  delivered,  but  did  not  arrive  at  the  house  of  the  purchaser 
within  that  time;  upon  which,  it  was  objected,  that  the  attendance  of  the  meter 
within  that  time  was  a  condition  precedent  to  the  remeasurement ;  and  that  having 
failed  to  prove  this,  the  plaintiff  ought  to  be  nonsuited.  The  learned  Judge  overruled 
the  objection  giving  the  plaintiff  leave  to  move  to  enter  a  nonsuit ;  ami  the  Jury 
found  a  verdict  for  the  plaintiff. 

In  Michaelmas  Term,  Andrews,  Serjt.,  obtained  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered. 

Gurney,  (Jemmett  was  with  him),  shewed  cause.  By  the  stat.  47  Geo.  3,  c.  68, 
s.  116,  if  any  purchaser,  or  his  or  [527]  her  servant,  shall  be  dissatisfied  with  the 
measure  of  any  coals  sent  to  him,  her,  or  them,  and  shall  signify  to  the  carman  his, 
her,  or  their  desire  to  have  the  coals  remeasured,  then  the  carman  is  required  to 
remain  at  the  premises  of  the  purchaser  of  such  coals  with  such  coals  and  the  cart  or 
other  carriage,  until  such  coals  are  remeasured,  under  a  penalty  of  101.  The  117th 
section  enacts,  that  such  purchaser,  desiring  such  coals  to  be  remeasured,  shall  send, 
or  cause  to  be  sent,  to  the  vendor  of  such  coals,  or  to  his,  her,  or  their  wharf,  ware- 
house, or  place  of  abode,  notice  in  writing  that  the  said  coals  are  to  be  remeasured, 
and  such  purchaser  shall  also  forthwith  send  notice  in  writing  to  any  one  of  the  offices 
of  the  respective  Land  Coal  Meters,  of  his,  her,  or  their  desire  to  have  such  coals 
remeasured  ;  and  thereupon  a  principal  meter,  or  one  of  the  labouring  meters,  (not 
bemg  the  meter  under  whose  inspection  the  said  coals  were  originally  measured), 
shall,  withm  the  space  of  two  hours  next  after  such  notice  in  writing  left  at  the  office 
of  any  such  principal  Land  Coal  Meters,  attend  from  such  office  where  such  notice 
shall  he  so  left,  at  the  house,  lodging,  or  other  premises  of  such  purchaser  as  shall  be 
expressed  in  such  notice,  for  the  purpose  of  remeasuring  the  said  coals,  and  shall 
accordingly   remeasure  the  same  in  the  presence   of   the  vendor   or  vendors,  and 

(a)  Upon  this  ground,  the  rule  was  also  to  arrest  the  judgment,  but  as  the  judg- 
rmitted     "°*  P™^®^'^  "P°"  ^^""^  ground,  the  arguments  upon  that  part  of  the  rule  are 
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purchaser  or  purchasers  of  the  said  coals,  or  of  his,  her,  or  their  agent  or  servant,  if 
they  or  any  of  them  shall  attend  to  see  the  same  remeasured  :  and  in  case  such  vendor 
or  purchaser,  or  his,  her,  or  their  agent,  shall  not  attend  for  the  purpose  of  seeing  the 
coals  remeasured,  then  the  meter  shall  proceed  in  the  remeasuring  of  such  coals  in  his, 
her,  or  their  absence.  At  first  sight  it  would  appear  to  be  the  duty  of  the  meter  to 
attend  at  the  house  of  the  purchaser,  within  the  space  of  two  hours  after  the  notice 
has  been  left.  The  firet  objection  to  that  construction  is,  its  practical  impossibility ; 
for  the  distance  would,  in  many  [528]  cases,  render  the  attendance  within  that  time 
impossible.  The  time,  therefore,  must  apply  to  the  setting  out  from  the  office :  and 
another  clause  in  the  Act  of  Parliament  shews  clearly  that  such  was  the  intention  of 
the  Legislature.  By  the  120th  sect,  a  penalty  is  imposed  upon  the  principal  meters 
if  they  "  neglect  or  refuse,  within  the  space  of  two  hours  aftei'  the  receipt  of  notice, 
to  send  a  labouring  meter  to  the  house,  &c.  of  the  purchaser."  This  section  is  decisive 
of  the  construction  which  is  to  be  put  upon  the  section  upon  which  this  action 
proceeds ;  for  both  must  be  read  together.  By  the  former,  the  meter  is  required  to 
attend  from  the  office  within  the  space  of  two  hours  at  the  house  of  the  purchaser; 
and  by  the  latter,  the  principal  meter  is  subjected  to  a  penalty  if  he  do  not  send  a 
labouring  meter  from  the  office  within  that  time.  The  meaning  of  the  attendance  is, 
therefore,  that  he  shall  set  out  within  two  hours,  and  as  there  is  no  pretence  that  the 
meter  did  not  use  due  diligence,  the  allegation  in  the  count,  that  he  did  attend  from 
the  office  within  two  hours,  at  the  house  of  the  purchaser,  is  proved  by  shewing,  that 
he  left  the  office  within  that  time.  But  the  allegation  is  unnecessary,  because  the 
penalty  is  imposed  upon  the  deticienc}'  of  the  measure,  when  iiscertained. 

Andrews,  Serjt.,  and  Thesiger,  contra.  If  a  meaning  is  to  be  given  to  the  words 
used,  it  is  clear,  that  the  meter  must  not  only  leave  the  office,  but  be  at  the  house  of 
the  purchaser  within  the  space  of  two  hours — not  only  the  literal  meaning  of  the 
words,  but  the  intention  of  the  clause  also,  shews,  that  such  must  be  the  construction. 
The  enactment  is  for  the  protection  both  of  the  vendor  and  the  purchaser ;  the  latter 
may  have  the  coals  remeasured,  but  the  former  is  to  have  the  opportunity  of  being 
present  at  the  remeasurement,  and  for  that  purpose  a  particular  time  is  specified, 
within  which  the  remeasurement  must  be  made.  Again,  [529]  by  sect.  1 1 6,  the 
carman  is  bound  to  attend  until  the  coals  are  remeasured,  and  it  is  impossible  that  he 
should  be  required  to  attend  with  the  waggon  and  horses  an  indefinite  time.  It  is 
sitid,  however,  that  sect.  120  affords  a  key  to  the  construction  of  the  former  clause. 
With  reference  to  that  clause,  it  is  sufficient  to  say,  that  it  was  made  with  a  different 
view,  and  that  it  imposes  upon  the  principal  meter  a  separate  and  distinct  penalt}'  for 
the  breach  of  a  separate  duty.  But  that  clause  is  not  itself  clear  from  doubt ;  foi', 
consistently  with  the  words,  it  may  mean  that  the  labouring  meter  shall  be  sent  from 
the  office  so  as  to  arrive  at  the  house  of  the  purchaser  within  two  hours.  If,  then,  it 
be  the  true  construction  of  the  clause,  that  the  meter  shall  attend  at  the  house  within 
two  hours,  it  follows,  that  he  must  attend  within  that  time  to  subject  the  defendant 
to  the  penalty.  "  The  rule  is,  that  affirmatives  in  statutes  that  introduce  new  laws, 
do  imply  a  negative  of  all  that  is  not  in  the  purview."  Slade  v.  Drake  (Hob.  298). 
"  Wherefore  every  statute  that  limits  a  thing  to  be  done  in  a  particular  form,  although 
it  be  spoken  in  the  affirmative,  includes  in  itself  a  negative ;  viz.  that  it  shall  not  be 
done  otherwise."  Siradlintj  v.  Morgan  (Plowd.  206;.  From  this  it  follows,  that  the 
meter  could  attend  at  no  other  time,  so  as  to  charge  the  defendant,  for  the  time  at 
which  be  is  to  attend  is  specified  in  the  same  section,  and  is  not,  as  was  said,  merely 
directory. 

Cur.  adv.  vult. 

Garrow,  B.  This  was  an  action  to  recover  penalties  against  the  defendant,  upon 
the  Stat.  47  Geo.  3,  c.  68,  for  selling  coals  to  a  customer,  which,  upon  being  remeasured, 
were  ascertained  to  be  deficient  in  quantity.  The  117th  section,  upon  which  this 
action  is  founded,  directs  that  the  purchaser,  if  dissatisfied  with  the  measure,  shall 
send  a  [530]  notice  to  the  Meters'  office,  and  that  within  the  space  of  two  hours  next 
after  such  notice  in  writing  left  at  the  office,  a  meter  shall  attend  from  the  office  at 
the  house  of  the  purchaser.  It  was  admitted  in  the  argument,  that  the  meter  left  the 
office  within  the  space  of  two  hours  next  after  the  notice  had  been  left,  but  did  not 
attend  at  the  house  of  the  purchaser  within  that  time ;  upon  which  it  was  contended 
for  the  defendant,  that  those  counts  which  contained  an  allegation  that  the  meter  did 
attend  at  the  house  of  the  purchaser  within  that  time  were  not  proved,  and  that  the 

Ex.  Div.  IV. — 41* 
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attendance  within  that  time  being  a  condition  precedent  to  the  liability  of  the  defen- 
dant, the  counts  which  omitted  that  averment  could  not  be  sustained.  These  questions 
depend  upon  the  construction  of  the  Act  of  Parliament.  On  the  one  hand  it  is 
contended,  that  the  attendance  of  the  meter  within  that  time  would,  in  many  instances, 
be  impossible;  and  that  the  117th  section  is  explained  by  the  120th  section,  which 
imposes  a  penalty  upon  the  principal  meter  if  he  shall  neglect  or  refuse,  within  the 
space  of  two  hours  after  the  receipt  of  such  notice,  to  send  a  labouring  meter  to  the 
house  of  the  purchaser.  On  the  other  hand,  it  is  insisted  that  the  words  of  the  statute 
are  imperative,  and  that  affirmatives  in  a  statute  implying  a  negative,  the  attendance 
must  be  within  that  time,  to  fix  the  coal  merchant  with  the  penalty.  It  appears  to 
us,  that  the  former  construction  is  correct.  Upon  the  words  of  the  117th  section  it 
might  be  doubtful  whether  the  attendance  from  the  office  might  not  be  construed  to 
mean  that  the  meter  shall  leave  the  office  within  the  time  ;  but  coupling  these  words 
with  the  provisions  of  the  IJOth  section  to  which  I  have  alluded,  the  propriety  of 
that  construction  is  put  beyond  doubt.  But  it  is  said,  that  this  latter  section  imposes 
a  separate  penalty  upon  the  principal  meter  for  the  breach  of  a  separate  duty.  The 
whole  act  must  be  construed  together.  The  principal  meter  performs  his  duty  if  he 
dispatches  a  laboui'ing  [531]  meter  from  his  office  any  time  within  two  hours  after  the 
notice  is  left,  and  the  pui'chaser  who  wishes  to  have  his  coals  remeasured,  cannot 
compel  the  attendance  of  a  meter  before  that  time.  If,  therefore,  we  were  to  hold 
that  the  meter  must  be  at  the  house  of  the  purchaser  within  that  time,  in  order  to 
subject  the  coal  merchant  to  the  penalty,  it  would  follow  that  the  purchaser  might  do 
all  that  was  required  of  him,  and  that  the  principal  meter  might  also  strictly  perform 
his  duty,  and  yet,  that  the  coal  merchant,  however  fraudulent  the  measure  might 
be,  might  be  discharged  from  his  liability.  We  therefore  are  of  opinion,  that  the 
attendance  required  by  the  117th  section  means,  that  the  meter  must  leave  the  office 
within  two  hours  after  the  notice  is  left  for  the  purpose  of  going  to  the  house  of  the 
purchaser,  and  that  therefore  the  allegation,  that  he  did  so  attend,  was  proved. 
Kule  discharged. 

Revenue  Branch. 

The  Attorney-General  v.  Burnie  and  Another.  1830.— A  bequest  of  a 
"  residue,  of  whatever  it  may  consist,  such  money  as  arises  from  it  to  be  invested 
in  the  public  funds,  the  interest  to  be  appropriated  to  the  testator's  son  and  his 
wife,  (a  stranger  in  blood),  for  their  lives,  with  remainder  to  the  grandchildren 
of  the  testator,  in  equal  proportions ; "  is  liable  to  legacy  duty,  to  be  calculated 
at  the  rate  of  11.  per  cent,  for  the  son's  moiety,  and  101.  per  cent,  for  that  of 
the  wife,  upon  the  principle  that  the  son  and  his  wife  each  take  a  life-interest  in 
one  moiety  of  the  income  of  the  residue. 

This  was  an  information  filed  by  his  Majesty's  Attorney-General,  against  the 
defendants  as  executors  of  the  last  will  and  testament  of  William  Moft'att,  Esq., 
deceased,  to  recover  a  legacy  duty  of  34501.  4s.  6d.,  charged  in  the  said  information 
to  be  due  to  the  Crown  from  the  .said  defendants,  as  executors,  upon  the  residue  of 
certam  personal  property  bequeathed  by  the  said  testator  to  the  said  executors,  for 
the  benefit  and  use  of  William  Moff-att  the  younger,  and  [532]  Jane,  his  wife,  as  joint- 
tenants,  m  equal  moieties,  for  their  lives.  To  this  information,  the  executors  pleaded 
that  they  did  not  owe  the  said  sum  of  34.501.  4s.  6d.,  and  thereupon  issue  was  joined. 

Upon  the  trial,  before  Alexander,  L.  C.  B.,  at  Westminster,  at  the  sittings  after 

f  •r^'^ni   f  ™;.  >        1  '''  ^^'■'''"^''  "'''^^  ^'''■^'^^'  ^°^  '^6  Crown  by  consent,  for  the  said  sum 
01  6iim.  4s.  fad.,  subject  to  the  following  case  for  the  opinion  of  the  Court. 

Ihe  testator,  William  Moffatt,  made  his  last  will  and  testament  in  writing, 
bearing  date  the  21st  day  of  November,  in  the  year  of  our  Lord  1S20,  whereof  the 
loUowing  is  a  copy  : — 

'In  the  name  of  God,  Amen.-I,  William  Moffatt,  of  Wimbledon,  in  the  county 

will    T;    f  "^     ^^^  '^"-''^'^  °^  ^^^  uncertainty  of  human  life,  do  make  this  my  last 

T^lT^l  ?      ''f '  w-n^'"^T^"  ^°™^^''  ^"^"«  '^y  •"e  at  any  time  heretofore  made.- 

&   Z'p   T'   R  ^"'""^  ^."r""^'  °^  Woodford,  in  the  county  of  Essex,  Esq.  ;  the 

xiev.  James  iiyre  Harington,  of  bapcote,  in  the  county  of  Leicester  ;   Mary  Philpot,  of 
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Keusington,  and  Anne  Philpot,  of  Hans  Place,  in  the  county  of  Middlesex ;  the  sum 
of  12001  per  annum,  in  Bank  Long  Annuities,  invested  or  to  be  invested  in  Bank 
Long  Annuities,  in  trust  for  the  use  and  benefit  of  my  dearly  beloved  wife  Elizabeth 
Mort'att,  now  iu  an  unfortunate  state  of  derangement,  under  the  care  of  Doctor 
Middleton,  at  or  near  Southampton,  for  and  during  the  whole  term  of  her  natural  life, 
in  lieu  of,  and  on  the  express  condition  that  all  claim  by  marriage-settlement  or  other- 
wise, p;irtieularly  a  provisional  settlement  of  10,0001.,  dated  the  "JSth  day  of  December, 
1795,  in  which  Kobert  Lowth,  James  Eyre  Hariiigton,  William  Motlatt,  jun.,  and 
Kobert  Stewart,  are  named  ;is  trustees,  shall  be  reliTiquished,  cancelled,  and  given  up 
to  my  executoi-s,  and  not  otherwise  ;  and  to  each  of  my  trustees  above-named,  I  give 
the  sum  of  10001.  of  good  and  lawful  money  [533]  of  Great  Britain  ;  to  my  executors 
hereafter  named,  I  give  in  trust  as  follows  : — To  my  grandsons,  William  Palmer  Moflatt, 
Charles  Moft'att,  and  Heiuy  Moffatt,  I  give  the  sum  of  50001.  each,  at  their  respective 
ages  of  twenty-four  years  ;  to  my  grand-daughters.  Aim  Mottatt  anil  Elizabeth  Palmer 
Moffatt,  I  give  the  sum  of  50001.  each,  at  their  respective  ages  of  twenty-four  years, 
or  the  day  of  marriage  respectively  ;  to  my  grandsons,  Rowland  Moffatt  Moffatt, 
Cornelius  William  Moffatt,  and  Eustace  J.  John  Douglas  Moffatt,  I  give  the  sum  of 
50001.  each,  at  their  respective  ages  of  twenty-four  years  :  to  my  grand-dausihters, 
Jane  Moffatt,  Margaret  Thould  Moffatt,  (.  lara  Frances  Moffatt,  and  Charlotte  Augusta 
Moffatt,  also  to  Mary  Moffatt  and  Laura  Moffatt,  I  give  the  sum  of  50001.  each,  at  the 
respective  ages  of  twenty-four  years,  or  day  of  marriage  respectively  ;  to  Miss  Anne 
Philpot  before-mentioned,  I  give  the  sum  of  30001. ;  to  my  niece  Mary  Elizabeth 
Moffatt,  I  give  the  sum  of  20001. ;  to  Alexander  Allan  of  Lander,  and  his  wife  Eliza- 
beth, formerly  Elizabeth  Moffatt,  I  give  10001.  ;  to  William  IJurnie,  Esf|.,  I  give  10001.  ; 
to  each  of  his  children  by  his  wife  Anne,  formerly  Anne  Lind,  I  give  1001.  ;  to  my 
son  William  Moffatt,  I  give  my  Sun  Fire  Ottice  stock  and  Sun  Life  Office  stock  ;  to 
Hannah  Finch,  1  give  an  annuity  of  tJOl.  per  aniuim  for  her  natural  life  ;  to  l^leanor 
Ramsey,  I  give  an  annuity  of  501.  per  annum  for  life,  if  she  shall  continue  in  the  service 
of  my  wife  so  long  as  my  executors  or  trustees  shall  think  it  necessary  to  retain  the 
said  Eleanor  Rjvchael  Ramsey  in  the  service  of  my  wife  ;  to  Elizabeth  Kinggitt,  I  give 
lOOl.,  if  she  shall  be  in  my  service  at  the  time  of  my  decease  ;  and  I  hereby  constitute 
and  appoint  William  Burine,  Esq.,  my  son  William  Moffatt,  the  Rev.  James  Eyre 
Harington,  and  Charles  Alexander  liacket,  of  Birchin  Lane,  London,  executors  of  this 
my  last  will  and  testament.  And  I  give  to  each  of  my  .said  executors  the  sum  of 
10001.  of  lawful  money.  The  remainder  of  my  property,  of  whatever  it  [534]  may 
consist,  such  money  as  arises  from  it,  to  be  invested  in  the  public  funds  ;  the  interest 
to  be  appropriated  to  the  use  of  my  said  son  William  Moffatt,  and  his  wife  Jane,  for 
their  lives,  with  remainder  to  my  grand-children  in  equal  proportions.  The  whole  of 
this  my  will  written  with  my  hand,  this  "Jlst  day  of  November,  1^20. 

'Witness.  'William  Moffatt  (FaS.).' 

"The  testator  died  on  the  28th  day  of  January,  A.D.   1822,  without  revoking 
his  said  will,  leaving  the  said  William  Burnie  and  the  said  William  Moffatt  the  son 
him  surviving  ;  who  alone  proved  the  said  will,  and  took  upon  themselves  the  execution 
thereof,  and  afterwards  assented  to  the  .said  bequest  of  the  residue. 

"The  said  William  Moliatt,  one  of  the  devisees  for  life  of  the  residue  bequeathed 
by  the  said  will,  is  the  son  of  the  said  testator,  and  the  said  Jane,  the  wife  of  the  said 
William  Moffatt  the  son,  is  a  stianger  in  bloofl  to  the  said  testator.  The  said  William 
Moffatt  the  son.  and  Jane  his  wife,  are  both  living,  and  there  are  several  of  the 
testator's  grandchildren  als  >  living. 

"  On  a  calculation  agreed  to  on  both  parts,  made  pursuant  to  the  act,  36  Geo.  3, 
c.  52,  it  appears,  that  if  the  shares  of  William  Moffatt,  the  son,  and  Jane  his  wife, 
in  the  income  of  the  residue,  are  to  be  calculated  separately,  upon  the  priuciple, 
that  each  takes  an  interest  in  a  moiety  of  the  income  for  his  and  her  life  ;  the  value 
of  the  moiety  of  Wiiliam  Moffatt  the  son,  for  his  life,  amounts  to  the  sum  of 
29,3 1 8l.  14s.,  and  the  value  of  the  moiety  of  Jane,  the  wife  of  William  Moffatt  the 
son,  for  her  life,  amounts  to  the  sum  of  31,7501.  8s.  8d.  If  the  legacy  duty,  payable 
by  the  said  executors  to  the  Crown  upon  the  life-interests  of  the  said  William  Moffatt 
and  Jane  his  wife,  in  the  income  of  the  said  clear  residue,  is  payable  upon  the  value 
of  each  of  these  moieties  .separately,  the  duty  payable  in  respect  of  the  value  of  the 
moiety  of  the  said  William  Moffatt  the  sou,  at  the  rate  [535J  of  11.  per  cent.,  amounts 
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to  the  sum  of  2931.  3s.  8(1.,  and  the  duty  payable  in  respect  of  the  value  of  the  moiety 
of  the  said  Jane,  the  wife  of  the  said  William  MofFatt  the  son,  at  the  rate  of  101.  per 
cent.,  amounts  to  31571.  Os.  lOd.,  amounting  together  to  the  sum  of  34501.  4s.  6d.  But 
if  the  legacy  duty  now  payable  by  the  said  executors  to  the  Crown  is  to  be  calculated 
at  the  rate  of  11.  per  cent,  upon  the  income  of  the  whole  residue  for  the  life  of  the 
said  William  Moffatt  the  son,  subject  to  a  future  payment  to  be  made  on  the  value 
of  the  share  of  the  said  Jane  MofFatt,  if  she  survives  her  husband,  and  thereby  comes 
into  possession  of  the  whole  income,  it  will  amoiuit  to  the  sum  of  5861.  7s.  5d. 

"The  executors  tendered  to  the  Crown  befoie  the  filing  of  this  information  the 
said  sum  of  5861.  7s.  5d.,  which  the  Crown  refused  to  accept. 

"The  questions  for  the  opinion  of  the  Court  were — 

"First.  Whether  the  legacy  duty  payable  on  the  life-interests  of  the  said  William 
and  Jane  Moffatt,  in  the  residue  of  the  testator's  estate,  was  to  be  calculated  upon 
the  principle,  that  William  Moffatt  and  Jane  his  wife  each  took  a  life-interest  in  one 
moiety  of  the  income  of  the  residue,  namely  at  the  rate  of  11.  per  cent,  on  the  value 
of  the  said  William  Moflatt's  moiety  for  his  life,  and  101.  per  cent,  ou  the  value  of  the 
moiety  of  Jane  his  wife  for  her  life ;  or, 

"Secondly.  AVhether  the  legacy  duty  now  payable  was  to  be  calculated  upon  the 
principle,  that  the  said  William  Moffatt  the  son  took  the  income  of  the  whole  residue, 
for  his  own  life,  in  his  oven  right,  with  a  contingent  reversion  of  the  same  income  to 
his  wife  if  she  survived  him,  for  her  life,  namely,  at  the  rate  of  11.  per  cent,  on  the 
value  of  the  income  of  the  whole  residue  for  the  life  of  the  said  William  Moffatt  the 
son,  suljject  to  a  future  payment  to  be  made  on  the  value  of  the  share  of  the  said  Jane 
Moffatt,  in  the  case  of  her  surviving  her  husband. 

"If  the  Court  should  be  of  opinion  that  the  duty  was  now  payable  separately  on 
the  value  of  each  moiety,  at  the  rate  [536]  of  11.  per  cent,  on  William  Moffatt's  moiety, 
and  at  the  rate  of  101.  per  cent,  on  the  moiety  of  Jane  his  wife,  a  verdict  was  to  be 
entered  for  the  Crown  for  34501.  4s.  6d. 

'■  But  if  the  Court  should  be  of  opinion  that  the  duty  was  payable  on  the  value  of 
the  income  of  the  whole  residue  for  the  life  of  the  said  William  Moffatt  the  son,  at 
the  rate  of  11.  per  cent.,  subject  to  a  future  payment  to  be  made  on  the  value  of  the 
share  of  the  said  Jane  Moffatt  in  the  case  of  her  surviving  her  husband,  a  verdict  was 
to  be  entered  for  the  Crown  for  5861.  7s.  5d." 

Amos,  for  the  Crown.  The  question  in  this  case  depends  upon  the  residuary 
devise,  coupled  with  the  fact  that  William  Moffatt,  as  appears  by  the  will,  is  the  son 
of  the  testator,  and  that  Jane  his  wife  is  a  stranger  in  blood  to  the  testator. 

The  Stat.  55  Geo.  3,  c.  184,  sch.  part  3,  provides  that,  "  for  every  legacy,  specific 
or  pecuniary,  or  of  any  other  description,  of  the  amount  or  value  of  201.  or  upwards, 
given  by  any  will  or  other  testamentary  instrument  of  any  person  who  shall  have 
died  after  the  5th  day  of  April,  1805,  either  out  of  his  or  her  personal  or  moveable 
estate,  or  out  of  or  charged  upon  his  or  her  real  or  heritable  estate,  or  out  of  any 
monies  to  arise  by  sale,  mortgage,  or  other  disposition  of  his  or  her  real  or  heritable 
estate,  or  any  part  thereof ;  and  which  shall  be  paid,  delivered,  retained,  satisfied,  or 
discharged,  aftei-  the  thirty-first  day  of  August,  1815:  where  any  such  legacy  or 
residue,  or  any  share  of  such  residue,  shall  have  been  given,  or  have  devolved  to  or 
for  the  benefit  of  a  child  of  the  deceased,  or  any  descendant  of  a  child  of  the  deceased, 
or  to  or  for  the  benefit  of  the  father  or  mother,  or  any  lineal  ancestors  of  the  deceased, 
a  duty  at  and  after  the  rate  of  11.  per  cent,  on  the  amount  or  value  thereof;  and 
where  any  legacy  or  residue,  or  any  share  of  such  residue,  shall  have  been  given,  or 
have  devolved  to  or  for  the  be-[537]-nefit  of  any  person  in  any  other  degree  of  collateral 
consanguinity  to  the  deceased  than  is  desci-ibed,  or  to  or  for  the  benefit  of  a  stranger 
in  blood  to  the  deceased,  a  duty  at  and  after  the  rate  of  101.  per  centum  <  n  the  amount, 
or  value  thereof."  The  stat.  36  Geo.  3,  c.  52,  s.  16,  may  also  be  applicable  to  this 
question.  That  statute  enacts  "that  when  any  legacy  or  residue,  or  part  of  residue, 
shall  be  given  to  or  for  the  benefit  of  any  person  or  persons  in  joint  tenancy,  some  or 
one  of  whom  shall  be  chargeable  with  any  duty  thereby  imposed,  and  some  of  whom 
shall  not  be  so  chargeable,  the  person  or  persons  chargeable  with  duty  shall  pay  such 
duty  in  proportion  to  the  interest  of  such  person  o7-  persons  respectively  in  such 
bequest ;  and  if  any  person  or  persons  chargeable  with  dutv,  and  entitled  in  joint- 
tenancy  as  aforesaid,  shall  become  entitled  by  survivorship," or  by  severance  of  the 
joint-tenancy,  to  any  larger  interest  in  the  property  bequeathed  than  that  in  respect 
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of  which  such  duty  shall  have  been  paid,  then,  and  in  such  case,  all  and  every  such 
person  or  persons,  so  becoming  entitled  by  survivorship  or  by  severance,  shall  be 
charged  with  the  same  duty  as  if  such  property,  to  which  such  joint-tenants  shall  so 
become  entitled,  had  been  originally  given  to  and  for  the  benefit  of  such  person  or 
persons  only. 

A  construction  has  been  put  upon  these  statutes  in  the  case  of  The  Atlorneti-General 
v.  Bacchus  (9  Price,  30;  11  Price,  547),  an  authority  entitled  to  the  greatest  considera- 
tion, inasmuch  as  that  case  was  twice  argued  in  this  Court,  and  the  judgment  was 
afterwards  affirmed  in  the  Court  of  Exchequer  Chamber.  That  was  a  bequest  of  the 
residue  of  the  testator's  property  to  his  son-in-law  George  Bacchus,  and  Priscilla  his 
daughter,  the  wife  of  George  Bacchus,  for  their  absolute  benefit ;  and  the  Court  held 
that,  in  that  case,  one  moiety  of  the  legacy  was  liable  to  a  duty  of  11.  per  cent.,  and 
the  other  to  a  duty  of  lUl.  per  cent.  If  this  case  were  [538]  to  be  decided  upon  the 
strict  marital  rights  of  the  parties,  the  argument  could  not  be  carried  farther  than  it 
was  in  the  argument  of  that  cji-se.  But  it  is  clear,  from  the  language  of  the  Lord 
Chief  Baron  (9  Price,  39),  and  of  the  l<ord  Chief  Justice  of  the  Court  of  King's  Bench 
(11  Price,  547),  that  that  case  was  not  decided  upon  the  strict  marital  rights  of  the 
parties,  but  upon  the  degree  of  relationship  to  the  testator.  Viewing  this  case, 
therefore,  abstractedly  from  the  question  of  marital  rights,  is  not  the  wife  a  legatee 
equally  with  her  husband.  The  words  of  the  bequest  are,  "  the  remainder  of  my 
property,  of  whatever  kind  it  may  consist,  such  money  as  arises  from  it  to  be  invested 
in  the  public  funds,  the  interest  to  be  appropriated  to  the  use  of  my  son  William  and 
his  wife  Jane."  In  another  part  of  the  will,  other  property  is  given  to  the  son  alone  ; 
and  in  this  part,  the  wife  is  joined,  clearly  because  the  testator  intended  to  confer 
some  benefit  upon  her.  It  would  be  a  fraud  on  the  testator,  if  the  son  did  not 
appropriate  the  legacy  to  the  use  of  his  wife,  or  if,  deserting  his  wife,  he  were  to 
consume  this  legacy  without  applying  it  to  her  support.  No  distinction  is  made 
between  the  husband  and  wife  :  the  legacy  is  for  the  use  of  the  husband  and  wife 
jointly,  and  therefore  she  is  as  much  a  legatee  as  her  husband.  In  The  Atloniey-General 
V.  Bacchus,  the  Lord  Chief  Baron  said,  "My  difficulty  is  this,  it  is  urged  that  the 
husband  has  the  sole  beneficial  interest ;  but  it  seems  "to  me  that  he  has  not,  unless  it 
can  be  shewn  that  the  wife  has  no  interest  in  it  in  the  event  of  her  surviving  the 
husband."  That  argument  applies  a  fortiori  to  this  case,  because,  here  the  testator 
has  most  anxiously  guarded  the  rights  of  the  wife,  in  the  event  of  her  surviving  her 
husband,  by  directing  that  the  principal  shall  remain  in  the  public  funds,  and  the 
interest  shall  only  be  payable  de  anno  in  annum  :  whereas,  in  that  c;vse,  the  legacy 
was  at  the  [539]  absolute  disposal  of  the  wife,  and  the  right  of  the  wife,  in  the  event 
of  her  surviving  her  husband,  would  depend  upon  whether  the  husband  reduced  the 
legacy  into  {X)ssession. 

Alderson,  contrk.  The  authority  of  the  case  of  The  Attorney-General  v.  Bacchus  can- 
not now  be  impeached  :  but  the  question  is  not,  whether  the  Court  will  overrule  that 
decision,  but  whether  they  will  extend  it  to  the  present  case,  which  carries  the  question 
still  further.  In  that  case,  the  Court  decided  contrary  to  the  general  law  of  the  land 
with  respect  to  the  rights  of  the  husband,  with  a  view  to  avoid  the  great  inconveni- 
ence and  hardship  which  would  have  arisen  from  a  contrary  decision  ;  but  in  this  case 
the  hardship  is  reversed.  The  real  question  here  is,  what  is  the  meaning  of  this  will? 
which  must  be  construed  according  to  the  intention  of  the  testator.  Now,  there  can 
be  no  difficulty  in  ascertaining  here  what  wa.s  the  real  intention  of  the  testator ;  and, 
admitting  that  the  legacy  duty  must  be  calculated  upon  the  beneficial  interest  of 
the  respective  parties,  still  the  interest  taken  must  be  calculated  at  the  lesser  sum, 
and  not  according  to  principles  contended  for  by  the  Crown.  The  stat.  36  Geo.  3, 
c.  52,  directs,  that  each  party  shall  pay  the  legacy  duty  according  to  the  amount  of 
his  interest ;  and  the  interest  which  the  wife  takes  depends  upon  the  construction  of 
the  devise.  What  is  the  meaning  of  the  interest  being  appropriated  to  William 
Moffatt  and  Jane  his  wife,  for  their  lives?  Is  it  for  their  joint  or  their  successive 
lives?  If  for  their  joint  lives,  this  absurdity  would  follow,  that,  upon  the  death  of 
the  husband  or  wife,  the  property  would  immediately  go  over  to  their  children.  But 
the  plainest  and  most  obvious  construction  is,  that  the  son  should  take  the  interest 
for  his  life,  that  the  wife  should  take  it  for  her  life,  if  she  survived  him,  with 
remainder  to  the  grand-children,  after  the  death  of  both.  That  is  the  principle  upon 
which  the  duty  has  been  calculated  at  the  lesser  sum,  and  it  would  be  a  very  [540] 
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hard  case  if  the  words  of  the  will  were  not  construed  according  to  this  plain  and 
simple  construction.  In  The  Attorney-General  v.  Bacchus,  the  residue  was  absolutely 
l)equeathed,  and  there  could  be  no  calculation  of  the  interest  in  succession.  If  a 
residue  be  bequeathed  to  A.  and  B  ,  they  must  take  the  whole,  or  take  it  in  moieties ; 
and  that  was  the  ground  upon  which  the  Crown  contended  for  the  larger  duty  ;  because, 
B.  being  the  husband  of  A.,  it  was  a  bequest  of  the  whole,  and  not  in  moieties,  and 
the  husi)and  took  the  whole.  This  Court,  however,  said  that,  for  the  purposes  of 
calculating  the  duty,  it  must  be  held  that  the  husband  and  wife  took  in  moieties. 
Looking  to  the  beneficial  interest  of  the  parties,  the  wife  has  only  an  interest  of 
survivorship  which  arises  in  the  case  of  her  husband's  death.  Trying  the  case  by  the 
test  whether,  if  the  husband  could  only  obtain  payment  of  the  legacy  through  the 
intervention  of  a  Court  of  Equity,  that  Court  would  appropriate  a  portion  of  the 
legacy  for  the  benefit  of  the  wife,  supposing  it  to  be  a  bequest  to  the  husband  for  life, 
and  to  the  wife  after  his  death  :  it  is  clear  that  a  Court  of  Equity  would  not  interfere 
for  her  benefit,  because,  during  his  life,  he  would  have  the  absohite  dominion  over  it, 
and  after  his  death,  without  the  assistance  of  a  Court  of  Equity,  the  wife  might  call 
upon  the  trustees  to  pay  the  interest  to  her.  There  is  no  case  of  a  bequest  to  pay  the 
interest  to  A.  and  B.  his  wife,  for  their  lives,  in  which  a  Court  of  Equity  has  inter- 
fered. This  case,  therefore,  is  the  simplest  po.ssible,  depending  alone  upon  the  con- 
struction of  the  will.  If  it  was  the  intention  of  the  testator  that  his  son  should  take 
the  interest  for  his  life,  and  that,  after  his  decease,  his  wife  should  have  it,  the  lesser 
sum  only  is  payable  :  and  that  such  was  the  intention  of  the  testator  is  obvious  from 
the  absurdity  which  would  follow  from  a  different  construction  ;  namely,  that  if  it  be 
for  their  joint  lives,  upon  the  death  of  either  of  them,  the  interest  would  go  over  to 
the  grandchildren  of  the  testator. 

[541]  Amos,  in  reply.  It  is  supposed  that  there  are  but  two  ways  of  construing 
this  bequest :  namely,  an  estate  for  their  joint  lives  ;  and  an  estate  for  their  successive 
lives.  But  there  is  a  third  way  of  considering  it  ;  namely,  that  it  is  a  joint-tenancy. 
It  is  a  very  common  form  of  bequest,  and,  independently  of  marital  rights,  every  one 
would  say,  the  bequest  created  a  joint-tenancy.  If  an  estate  for  successive  lives  were 
meant,  the  testator  would  have  given  the  interest  to  his  son  for  life,  and  after  his 
decease  to  his  wife.  That  is  the  obvious  mode  of  creating  such  an  estate  ;  and  had 
that  been  the  intention  of  the  testator,  he  could  not  possibly  have  expressed  himself 
in  the  form  he  did. 

Cur.  adv.  vult. 

Alexander,  L  C.  B.  The  question  in  this  ease  arises  upon  the  5.5  Geo.  -3,  e.  184  ; 
and  the  facts  of  the  case  are  these  :— The  testator,  William  Moft'att,  by  his  will,  made 
in  1820,  after  various  legacies  and  bequests,  bequeathed  in  the  following  words: 
"  The  remainder  of  my  property,  of  whatever  it  may  consist,  such  money  as  arises 
from  it  to  be  invested  in  the  public  funds,  the  interest  to  be  appropriated  "to  the  use 
of  my  son  William  Mofi'att  and  his  wife  Jane,  for  their  lives,  with  remainder  to  my 
giandchildren  in  equal  portions."  The  legacy  act  chai'ges  every  legacy  or  residue 
that  shall  have  been  given  to  or  for  the  benefit  of  a  child  of  the  deceased,"  with  a  duty 
for,  at,  and  after,  the  rate  of  ]  1.  per  cent. ;  and  after  several  intermediate  rates, 
according  to  the  degree  of  relationship,  it  charges  every  legacy  or  residue,  or  share 
of  residue,  that  shall  have  been  given  to  or  for  the  benefit  of  any  person  in  any  other 
degree  of  collateral  consanguinity  to  the  deceased  then  before  described,  or  to  or  for 
the  benefit  of  any  stranger  in  blood  to  the  deceased,  with  a  duty  after  the  rate  of  101. 
per  cent,  on  the  value. 

The  legatee,  William  Moffatt,  being  the  son  of  the  tes-[542]-tator,  and  Jane,  the  wife 
of  that  son,  being  a  stranger  in  blood  to  the  testator,  a  question  has  arisen,  after  what 
rate  the  duty  on  the  bequest  I  have  before  stated  is  to  be  calculated.  One  party  con- 
tends that  it  ought  to  be  calculated  upon  the  principle,  that  William  Moffatt  and 
Jane  his  wife  each  took  a  life  interest  in  one  moiety  of  this  residue.  The  consequence 
of  which  would  be,  that  one  moiety  of  the  income  given  to  William  Moft'att  would  be 
chargeable  with  a  duty  of  11.  per  cent,  on  its  value",  and  that  the  other  moiety  of  the 
income,  supposed  to  have  been  given  to  Jane  his  wife,  would  be  chargeable  with  the 
duty  of  101.  per  cent,  upon  its  value.  The  other  view  which  has  been  taken  of  this 
case  is,  hat  the  whole  residue  is  to  be  considered  as  having  been  given  to  William 
the  -son  for  his  life,  with  a  contingent  limitation  to  Jane  his  wife,  for  her  life,  if  she 
should  happen  to  survive  her  husband.     The  argument  in  favour  of  this  view  of  the 
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case  is  rnainlv  founded  upon  the  legal  consequences  which,  as  it  has  been  said,  and 
truly  said,  give  to  the  husband  during  his  life  an  absolute  power  and  dominion  over 
the  fund,  though  his  wife,  in  the  foi  m  of  the  gift,  is  a  joint  tenant  with  him. 

An  anterior  statute  upon  the  same  subject  has  been  referred  to  in  the  argument, 
it  is  the  36  Geo.  3,  c.  52,  s.  15  ;  by  which  it  was  enacted,  that  where  legacies  are 
given  in  joint-tenancy  to  any  person  or  persons,  some  or  one  of  whom  shall  be  charge- 
able with  any  duty  imposed  by  that  act,  and  others  shall  not  be  so  chargeable,  such 
persons  chargeable  shall  pay  according  to  their  interest  in  such  bequest ;  and  in  case 
a  person  shall,  by  severance  or  survivorship,  become  entitled  to  a  larger  interest  than 
he  has  before  paid  for,  he  shall  l)e  charged  as  if  the  said  legacy  had  been  originally 
given  to  him  only.  I  confess  it  does  not  appear  to  me  that  this  act  varies  the 
question  or  assists  either  view  of  it.  The  object  of  that  .act  is  to  charge  the  duty 
upon  the  interest  given.  I  think  that,  upon  the  true  construction  of  the  55  Geo.  3, 
the  duty  is  imposed  upon  the  gift  contained  in  [543]  the  testatoi's  will ;  and  that  we 
cainiot  properly  take  into  our  consideration  the  manner  in  which,  by  force  of  the 
marital  rights  of  the  husband,  the  bequest  may  ultimately  operate :  though  the  law 
of  the  land  may  transfer  to  the  husband  an  interest  in  what  is  given  to  the  wife,  the 
husband  obtains  it,  because  it  is  given  to  his  wife  ;  and  the  duty  is  imposed  on  the 
gift  contained  in  the  testator's  will. 

It  appears  to  me,  that  the  case  which  has  been  referred  to  in  the  course  of  the 
debate  almost  shuts  out  all  argument  upon  the  sul)ject :  I  mean  The  Attorney-General 
V.  Bacchu.%  which  is  reported  in  the  9th  volume  of  Mr.  Price's  Reports,  p.  33,  and  which 
is  also  reported,  in  the  Court  of  Error,  in  the  11th  of  Price,  p.  547.  The  only 
differences  between  that  Ciise  and  the  present  are — that,  in  that  case,  the  whole  corpus 
of  the  residue  was  given,  and  here  it  is  a  life-interest  only.  In  that  case,  the  wife 
was  the  near  relation  of  the  testator  ;  in  this  case,  the  relation  is  the  husband,  he  is 
the  son  of  the  testator,  his  relationship  is  that  of  a  son.  The  words  of  that  bequest 
are,  "  I  give  and  bequeath  the  same,  (that  is,  his  residue),  unto  my  son-in-law  George 
Bacchus,  and  my  daughter  Priscilla  his  wife,  their  executors,  administrators,  and 
assigns,  for  their  absolute  benefit.  In  that  ca.se  it  was  directed,  that  the  fund  should 
be  divided  in  the  manner  in  which  it'is  proposed  to  be  done  here.  And  I  am  not 
able  to  distinguish  between  the  present  and  that  case.  It  appears  to  me,  that  the 
rule  which  guided  that  case  should  guide  this.  If  I  entertained  a  doubt  upon  the 
subject,  I  should  think  it  safer  to  follow  what  has  been  solemnly  decided  in  this  Court, 
and  affirmed  in  the  superior  Court  by  the  highest  authorities.  There  must  therefore 
be  a  verdict  for  the  Crown  for  34501.  4s.  6d. 

The  Court  are  unanimous  in  the  result  of  this  decision,  I  alone  am  responsible  for 
the  reasons  which  I  have  stated. 

Verdict  for  the  Crown  — 34501.  4s.  6d. 

[544]  In  the  M.a.tter  of  the  Ch.vrity  of  Joseph  Franklin.  Revenue.  1830. 
— A  bequest  to  the  poor  of  the  parish  of  A.,  of  501.  per  annum,  to  be  laid  out  at 
Christmas  in  bread,  and  distributed  by  the  minister,  &c.,  to  the  most  needy 
objects  in  the  parish,  is  liable  to  the  legacy  duty  at  the  rate  of  101.  per  cent., 
payable  upon  the  whole  sum. 

[S.  C.  3  Sim.  147.  Discussed,  In  re  Wilkinsm,  1834,  1  Cr.  M.  &  R.  142 ;  4  Tyr.  513 
(affirmed  in  Exch.  Ch.,  nomine  Attmney-General  v.  Nanh,  1836,  1  M.  &  W.  237; 
1  Tyr.  &  G.  584).  Distinguished,  Attorney-General  v.  Fitzgerald,  1843,  13  Sim.  83. 
Referred  to,  In  re  Griffiths,  1845,  1 4  M.  &  W.  510  ;  In  re  Parker,  1859,  4  H.  &  N.  666.] 

Joseph  Franklin,  by  his  will,  gave  and  bequeathed  to  the  poor  of  the  parish  of 
Haddenhara,  in  the  county  of  Bucks,  501.  per  annum  for  ever,  to  be  laid  out  at 
Christmas  in  bread,  and  distributed  by  the  minister  and  churchwardens  to  the  most 
needy  objects  in  the  parish.  The  testator  charged  all  his  leasehold  and  personal 
property  with  this,  amongst  other  legacies,  and  appointed  Joseph  Franklin  and  two 
others  his  executors.  In  1813,  the  testator  died,  and  the  executons,  under  a  decree  of 
the  Court  of  Chancery,  transferred  to  the  name  of  the  Accountant-General  the  sum 
of  16661.  13s.  4d.  Bank  31.  per  cent.  Annuities  ;  the  interest  to  be  paid  to  the  minister 
and  churchwardens  of  the  parish  of  Haddenham  for  the  time  being,  and  to  be  applied 
by  them  to  the  charitable  purposes  mentioned  in  the  will.     The  poor  of  the  parish  of 
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Haddenham  consist  of  upwards  of  820  persons,  and  no  one  person,  m  the  course  of  a 
year  can  receive  more  than  the  vakie  of  2s.  in  bread,  on  account  of  this  chanty. 

Legacy  duty  having  been  claimed  upon  this  bequest,  the.se  facts  were  stated  in  a 
petitio^ii ;  and  the  question  was,  whether  legacy  duty  was  payable  upon  this  bequest. 

KoupcU  and  Lowndes  for  the  petition.  The  stat.  5.5  Geo.  3,  c.  184,  sch.  .3,  after 
providing'  for  the  rate  of  duty  to  be  paid  upon  legacies  in  respect  of  relationship  to 
the  testator,  directs,  that  any  legacy  to  or  for  the  benefit  of  any  person,  stranger  in 
blood  to  the  deceased,  shall  be  charged  at  the  rate  of  101.  per  cent,  on  the  amount  or 
value  thereof.  Now,  this  legacy  is  not  given  to  any  particular  individuals,  but  is  to 
be  laid  out  in  bread,  and  to  be  distributed  by  the  minister  and  churchwardens  to  the 
most  needy  objects  in  the  parish.  The  objects  of  the  charity  are  so  numerous,  that 
no  one  person  can  receive  more  than  2s.  annually,  [545]  and  the  question  is,  whether 
this  pittance  is  to  be  held  liable  to  the  legacy  duty.  Now,  is  there  any  person  here, 
or  any  one  for  whose  benefit  there  is  any  legacy  ?  It  is  a  general  chai'itable  bequest 
to  the  poor  of  the  pari.sh.  If  it  be  said,  that  the  poor  are  to  be  taken  collectively  as 
trustees,  as  they  ai'e  the  persons  who  are  beneficially  entitled,  it  must  be  remembered 
that  different  duties  are  payable  according  to  the  different  degrees  of  consanguinity 
of  the  legatees.  Suppose,  therefore,  that  the  poor  are  to  be  considered  the  legatees, 
it  may  happen  that  several  of  the  number  who  receive  may  be  near  of  kin  and  related 
to  the  testator.  Moreover,  no  duty  is  payable  upon  any  legacy  not  amounting  to  201.  ; 
if,  therefore,  the  poor  are  to  be  considered  as  trustees,  no  one  individual  is  interested 
to  that  amount.  But  upon  what  scale  is  the  duty  to  be  calculated  1  The  objects  of 
the  charity  may  be  related  to  the  testatoi'  in  different  degrees,  and,  therefore,  the  duty 
must  attach,  if  at  all,  in  different  degrees  also. 

The  Solicitor-General  and  Boteler,  contr.\.  Bequests  of  this  description  have 
uniformly  paid  the  legacy  duty.  By  the  terms  of  the  gift,  the  legacy  is  to  be 
distributed  to  the  most  needy  objects  in  the  parish.  Now  it  is  impossible  to  say  how 
many  there  may  be  who  may  be  considered  entitled  to  this  gift  as  the  most  needy 
objects:  they  may  be  reduced  to  two,  or  even  to  one.  Unless  the  number  can  be 
reduced  to  a  certainty,  so  as  to  ascertain  the  amount  which  each  person  would  take, 
the  legacy  duty  attaches  upon  the  corpus.  But  this  case  has  been  argued  upon  the 
words  of  the  statute.  The  schedule  referred  to,  before  imposing  the  rates  of  duty, 
provides  for  every  legacy,  specific,  pecuniary,  or  of  any  other  description,  of  the  amount 
or  value  of  201.  or  upwards,  given  by  any  will  or  testamentary  instrument  of  any 
person  who  shall  have  died  after  the  5th  day  of  April,  1805,  either  out  of  his  or  her 
personal  or  moveable  [546]  estate,  or  out  of,  or  charged  upon,  his  or  her  real  or 
heritable  estate,  or  out  of  any  monies  to  arise  by  sale,  mortgage  or  other  disposal 
of  his  or  her  real  or  heritable  estate,  or  any  part  thereof,  and  which  shall  he  paid, 
delivered,  retained,  satisfied,  or  discharged  after  the  31st  day  of  August,  1815.  The 
object  to  be  charged  by  this  clause  is  a  legacy.  It  goes  on  to  provide  for  the  case  of 
a  residue,  where  the  clear  residue  devolving  to  one  person,  or  the  share  devolving  to 
two  or  more  persons,  is  of  the  value  of  201.  ;  but  this  question  depends  upon  the  first, 
and  is  untouched  by  the  second  provision.  If  a  legacy  be  given  to  a  class  of  persons, 
and  each  take  less  than  201. ;  still,  as  it  goes  to  them  in  a  class,  they  take  it  qua  class, 
and  it  is  liable  to  legacy  duty.  This  legacy  exceeds  201.,  and  as  thei-e  are  no  means 
of  ascertaining  with  certainty  what  each  party  may  take,  they  take  in  a  class,  and 
the  duty  is  payable  by  the  class  upon  the  whole  amount. 

Roupell,  in  reply.  The  practice,  whatever  it  may  have  been,  will  not  touch  the 
present  question,  which  must  be  decided,  not  by  the  practice,  but  by  the  law.  But 
it  is  said,  that  where  a  legacy  is  given  to  a  class,  it  was  the  intention  of  the  Legisla- 
ture to  impose  the  duty  upon  the  class,  upon  the  wliole  legatees,  and  not  upon  the 
individuals  who  take  under  that  class.  The  act  furnishes  an  answer  to  that  argument. 
It  says,  "for  the  clear  residue,  when  devolving  to  one  person,  and  for  every  share  of 
the  clear  residue,  when  devolving  to  two  or  more  persons,  whether  the  title  shall  ensue 
by  any  testamentary  disposition  or  otherwise,  where  the  residue  or  share  shall  be  of 
the  value  of  201.  or  upwards."  If,  therefore,  a  legacy  of  10001.  be  given  to  a  person 
in  trust  for  a  class  of  persons,  the  legacy  duty  is  not  payable  upon  the  whole  sum, 
but  each  legatee  pays  according  to  his  share,  according  to  his  de-[547]gree  of 
relationship.  But,  according  to  the  argument,  the  duty  is  chargeable  upon  the  whole 
sum,  as  if  all  the  persons  stood  in  the  situation  of  strangers  to  the  testator. 

The  Vice-Chancellor.     I  confess  it  appears  to  me  that  this  is  a  legacy  upon 
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which  the  duty  ought  to  be  paid  ;  because,  although  it  is  not  expressed  to  be  given 
to  any  individual,  it  is  in  effect  given  in  such  a  manner,  as  that  the  executor  holds  it 
in  trust  for  certain  purposes.  The  mode  in  which  the  legacy  is  to  be  applied  does 
not  admit  of  its  being  ascertained  what  share,  or  what  precise  benefit  any  one 
individual  will  have  in  the  legacy  so  given.  It  is  given  to  the  poor  of  the  parish,  to 
be  laid  out  in  bread  at  Christmas,  and  distributed  to  the  most  needy  objects  in  the 
parish.  It  is  in  eftect  a  gift  for  charitable  purposes.  Now,  the  Legislature  seems  to 
have  supposed,  that  in  cases  where  the  degree*  of  relationship,  in  which  the  persons 
who  participate  in  the  legacy  or  shaie  of  the  residue  stood  to  the  testator,  could  be 
ascertained,  there  should  be  a  progressive  charge,  increasing  with  the  distance  of  kin  ; 
but  here  the  legacy  is  so  given,  that  the  kindred  seemed  to  be  out  of  the  question,  and 
there  was  a  complete  sum  of  501.  for  charit;ible  purposes.  With  respect  to  legacies 
given  to  charities,  there  has  been,  by  the  general  assent  of  mankind,  a  construction 
put  upon  the  statutes,  so  as  to  charge  such  bequests  with  legacy  duty.  Where  legacies 
have  been  given  to  treasurers  of  hospitals,  and  other  charitable  institutions,  it  has 
been  considered  as  a  matter  of  course  to  pay  the  duty.  My  opinion  is,  that  the  legacy 
dutv  is  payable  It  is  impossible  to  resort  to  the  particular  scale  of  per  centage 
y)ayable,  in  order  to  ascert;iin  whether  the  duty  be  or  be  not  payable  at  all. 

The  petition  must  therefore  be  dismissed  with  costs. 

Petition  dismissed. (a) 

[548]    Exchequer  Chamber  in  Equity. 

Lediard  r.  Anstie.  Exch.  Ch.  in  Eq.  1830.— In  a  suit  for  tithes  by  the  rector, 
the  defendi.nt  setup  a  real  composition  of  10s.,  as  covering,  with  other  lands, 
the  lands  in  his  occupation.  In  support  of  that  defence  he  proved,  that,  in 
the  reign  of  Charles  the  Second,  the  lands  in  question  were  divided  among  three 
persons,  on  a  partition,  and  from  which  persons  the  title  was  regularly  deduced 
by  numerous  instruments,  many  of  which  conveyed  the  tithes  of  the  portions 
of  the  lands  comprised  in  them  ;  and,  from  some  of  them,  it  appeared  that  a 
money  payment,  parcel  of  a  larger  payment,  amounting  to  10s.,  was  provided  for 
the  parson,  in  lieu  of  the  tithes:  he  also  proved  that,  in  1666,  in  an  action,  on 
the  statute,  for  not  setting  out  tithes,  by  the  then  rector,  against  an  occupier 
of  the  lands,  a  verdict  was  found  for  the  defendant.  It  appeared  from  the 
evidence,  that  tithes  had  been  rendered  prior  to  the  reign  of  Edward  the  Second, 
but  from  that  period  no  trace  could  be  found  of  any  tithe  having  ever  been 
rendered  ;  nor  was  there  any  evidence  of  the  payment  of  the  10s.  or  any  part 
of  it :  there  was  no  reference  in  the  pleadings,  or  in  the  evidence,  to  the  actual 
deed  of  composition.  The  Court  held,  that  there  was  not  sufficient  evidence 
from  which  a  real  composition  could,  in  the  present  state  of  the  law,  be  inferred  ; 
and  decreed  an  account,  with  costs.— It  is  clearly  settled,  that  mere  non-payment 
will  not  support  the  defence  of  a  real  composition,  noi'  be  evidence  from  whence 
to  presume  the  deed  which  must  have  been  the  foundation  of  it. 

Bill  by  the  rector  of  the  rectory  of  Saint  John  the  Baptist,  with  the  chapel  of 
the  Blessed  Virgin  Mary  annexed,  at  Devizes,  in  the  county  of  Wilts,  and,  as  such, 
claiming  to  be  eiititied  to  all  tithes,  as  well  great  as  small,  against  an  occupier  of 
lands,  for  an  account  and  satisfaction  of  and  for  the  tithes  of  all  titheable  matters. 

The  defendant,  by  his  answer,  admitted  the  plaintiff  to  be  rector,  but  denied  that 
the  plaintifT,  as  such  rector,  did  become,  or  had,  ever  since  his  presentation,  institution, 
or  induction,  been,  or  was  then,  entitled  to  have,  receive,  and  take  the  tithes  great 
and  small,  yearly  arising,  growing,  renewing  and  increasing  in  and  throughout  the 
said  parish  of  Saint  John  the  Baptist  and  the  said  chapelry,  or  the  titheable  places 
thereof,  or  any  compensation  or  satisfaction  for  the  same,  save  and  except  as  therein- 
after mentioned,  and  save  also  and  except  that  some  compensation  or  satisfaction  for 
and  in  respect  of  a  certain  close  of  land,  in  the  said  parish  of  Saint  John  the  Baptist, 
called  or  known  by  the  name  of  Nestcroft  Hill,  containing  three  acres  or  thereabouts, 
had,  for  many  years  past,  as  the  defendant  had  heard  and  believed,  been  paid  to  the 
rector  for  the  time  being  of  the  said  parish.     And  he  denied,  that  the  tithes  of  all 

(a)  This  case  was  decided  on  the  5th  November,  1829. 
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or  any  of  the  titheable  matters  and  things  yearly  arising,  growing,  renewing,  and 
increasing  in  and  throughout  the  said  parish,  and  the  titheable  places  thereof,  had  in 
all  or  anV  former  times" or  time  been  set  out  for  [549]  or  rendeied  and  paid  by  the 
several  owners  or  occupiers  of  lands  within  the  said  parish,  or  the  titheable  places 
thereof,  to  the  former  rectors  for  the  time  being,  or  a  compensation  or  satisfaction 
made  to  them  for  the  same,  or,  in  particular,  of  the  farm  and  lands  occupied  by  the 
defendant,  or  any  part  thereof :  or  that  the  plaintiff,  since  his  s;iid  induction,  had 
taken  and  received  the  tithes  of  the  several  titheable  matters  and  things  which  had 
arisen  on  most  or  any  of  the  lands  within  the  said  rectory  and  parish,  or  a  compensation 
or  satisfaction  for  the  same,  save  and  except  as  thereinafter  mentioned,  and  save  and 
except  so  far  as  related  to  the  said  close  called  Nestcroft  Hill.  The  defendant  then 
stated  that,  within  the  said  parish  of  Saint  John  the  Baptist,  at  Devizes,  there  was 
situate  a  large  tract  or  district  of  land  consisting  of  six  hundred  acres  (the  boundaries 
of  which  were  described  in  the  answer),  which  was  formerly  a  park  attached  to  the 
castle  of  Devizes,  and  was  part  of  the  possessions  of  the  kings  of  England  ;  which 
said  tract  or  district  was  commonly  called  or  known  by  the  name  of  the  Old  Park, 
or  the  Old  Disparked  Park  of  Devizes  or  Devize,  or  Vyse.  That  the  defendant, 
from  the  month  of  September,  1824,  to  the  month  of  September,  1S25,  held  and 
occupied  a  certain  farm  and  lands,  parcel  of  the  said  tract  or  district  of  land,  containing 
altogether  one  hundred  and  ninety-three  acres  of  land  or  thereabouts,  and  situate 
within  the  said  parish;  and  that,  from  the  month  of  September,  1825,  he  had  held 
and  occupied  one  hundred  and  eighty-three  acres,  or  thereabouts,  of  the  said  farm 
and  lands,  within  the  said  parish ;  that  he  believed  and  doubted  not  to  be  able  to 
prove,  that  no  tithes  in  kind  then  were,  or  for  many  ages  past  had  been,  rendered 
or  paid  of,  for,  or  in  respect  of,  the  titheable  matters  and  things  yearly  arising, 
growing,  renewing,  and  increasing  in  and  upon  the  said  tract  or  district  of  land,  called 
the  Old  Park  or  the  Old  Disparked  Park  of  Devizes,  or  Devize,  or  Vyse,  or  any  part 
or  parcel  thereof;  for  that  anciently,  and  long  before  the  [550]  reign  of  her  late 
majesty  Queen  Elizabeth,  a  certain  deed  or  instrument  of  composition  real,  was  duly 
made  and  executed  by  and  between  the  then  owner  or  owners  of  the  said  tract  or 
district  of  land,  and  the  then  rector  of  the  said  rectory  and  parish  church,  with  the 
assent  of  the  then  patron  and  ordinary  of  the  said  rectory  and  parish  church,  whereby 
all  and  singular  the  tithes,  as  well  great  as  small,  yearly  arising,  growing,  renewing, 
and  increasing,  in  and  throughout  the  said  tract  or  district  of  land,  were  granted  to 
the  owner  or  owners  of  the  said  tract  or  district  of  land,  and  his  and  their  heirs  and 
assigns ;  and  the  occupiers  of  the  said  tract  or  district  of  land,  for  the  time  being, 
were  discharged  of  and  from  the  payment  of  all  the  tithes,  as  well  great  as  small,  of 
the  said  tract  or  district  of  land  ;  and  whereby  the  yearly  composition,  rent,  or  pay- 
ment of  10s.  was  granted  or  made  issuing  and  payable  out  of  the  said  tract  or  district 
of  land,  by  the  owners  and  occupiers  thereof,  at  a  certain  day  in  every  year,  to  the 
rector  of  the  said  parish  and  parish  church,  and  his  successors,  for  and  in  lieu  and  full 
satisfaction  of  all  and  singular  the  tithes,  as  well  great  as  small,  yearly  arising, 
renewHig,  and  increasing  in  and  throughout  the  said  tract  or  district  of  land  ;  but  he 
believed,  that  the  deed  or  instrument  by  which  the  said  composition  real  was  effected, 
had  peri-shed  from  age,  or  had  been  lost ;  or,  at  least,  the  same  had  not  vet  been 
discovered  by  the  defendant.  And  he  believed,  that,  ever  since  the  execution  of  the 
said  deed  of  composition,  all  and  singular  the  tithes  yearly  arising,  growing,  renewing, 
and  increasing,  in  and  throughout  the  said  tract  or  district  of  land,  had  been  enjoved 
by  the  owners  of  the  said  tract  or  district  of  land,  and  the  occupiers  thereof  under 
them,  or  the  owners  or  occupiers  of  the  said  tract  or  district  of  land  had  held  and 
enjoyecl  the  same,  freed  and  discharged  of  and  from  the  payment  of  all  tithes ;  and 
the  said  ancient  yearly  composition,  rent,  or  payment  of  lOs.,  had,  ever  since  the 
execution  of  the  said  deed  of  composition,  been,  and  the  same  then  [551]  was,  lawfully 
clue  and  pa3^able ;  and  the  same  ought  to  be,  and  till  of  late  years  had  been,  regularly 
fr  ^^[!^•V^  ''y  ,tl^e  owners  and  occupiers  of  the  said  tract  or  district  of  land,  called 
tbe  Uld  Park  or  the  Old  Disp.irked  Park  of  Devizes,  or  Devize,  or  Vyse,  for  the  time 
tjeing  to  the  rector  for  the  time  being  of  the  said  rectory  and  parish  church,  and  till 
f    11  ^r^J-^  regularly  received  by  such  rector  in  lieu  and  full  satisfaction 

or  an  tbe  tithes,  as  well  great  as  small,  yearly  arising,  renewing,  and  increasing,  in 
and  upon  the  said  tract  or  district  of  land.  And  he  believed  that,  from  the  time  of 
tne  execution  of  the  said  deed  of  composition,  until  some  time  in  or  about  the  year 
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1819,  when  the  said  plaintiff  filed  his  bill  of  complaint  in  this  Court  against  Benjamin 
Webb  Aiistie,  the  defendant's  father,  for  an  account  of  the  tithes  of  the  said  farm 
and  lands  then  in  the  occujjation  of  the  defendant,  and  which  were  then  in  the 
occupation  of  his  said  father,  no  demand  was  ever  made  by  the  plaintiff,  or  by  any  of 
his  predecessors,  rectoi-s  of  the  said  parish,  of  any  tithes  or  tenths,  of,  for,  or  in 
respect  of  the  siiid  tract  or  district  of  land,  called  the  Old  Park  or  the  Old  Disparked 
Park,  or  an\-  part  thereof ;  s;ive  and  except  that,  in  or  about  the  fourteenth  year  of 
the  reign  of  his  late  Majesty  King  Charles  the  Second,  an  action  of  debt  was  com- 
menced in  his  Majesty's  Court  of  King's  Bench  by  the  then  rector  of  the  said  parish, 
against  the  then  occupier  of  certain  lands,  parcel  of  the  said  tract  or  district  of  land, 
called  the  Old  Park  or  the  Old  Disparked  Park,  for  subtraction  of  tithes  claimed  by 
such  rector  to  be  due  in  respect  of  such  lands ;  which  action  was  tried  at  the  Assizes 
holden  for  the  county  of  Wilts,  at  Salisbury,  in  the  same  year,  and  a  verdict  passed 
therein  for  the  defendant  in  such  action,  on  the  ground  that  the  said  yearly  com- 
position, rent,  or  piayment  of  10s  was  payable  to  such  rector  in  lieu  and  satisfaction 
of  the  tithes  of  the  said  tract  or  district  of  land. 

The  defendant  admitted  his  perception  of  titheable  mat-[552]ters  ;  and,  in  answer 
to  a  special  charge  in  the  bill,  admitted  that  the  lands  held  by  him  had  been,  and 
were,  charged  to  the  church  rates,  and  poor  rates,  and  taxes  of  the  said  parish  of  Saint 
John  the  Baptist,  and  that  the  same  had  been  included  in  perambulations  of  the  said 
parish  ;  and  that  the  defendant  and  the  former  occupiers  of  the  said  Ian  Is  had  paid 
such  rates ;  and  that  their  servants  had  acquired  settlements  by  living  and  serving 
there.  And  he  believed,  that  the  former  occupiers  thereof,  or  some  of  them,  had 
attended  divine  service  in  the  said  church,  as  their  parish  church,  and  had  attended 
communion  and  taken  the  sacrament  there,  and  their  children  had  been  christened 
within  the  said  church  ;  and  that  when  members  of  the  family  had  married,  or  had 
died,  they  were  married  at  the  said  church,  and  buried  in  the  church-yard,  as  their 
parish  church. 

The  plaintiff,  in  the  first  instance,  gave  in  evidence  the  admissions  in  the  answer, 
and  copies  of  institutions  to  the  rector_v,  the  copies  being  agreed  to  be  admitted  as 
evidence ;  and  also  an  admission  on  the  part  of  the  defendant,  that  the  institutions 
shewed  that  the  rectory  was  uniformly  in  the  patronage  of  the  Crown,  or  of  its 
grantees. 

The  evidence  on  the  part  of  the  defendant  consisted  of  a  record  from  the  Tower 
of  London,  of  an  inquisition  ad  quod  damnum,  in  the  8th  year  of  the  reign  of  King 
Edward  the  Second,  1280:  from  which  it  appeared,  that  King  P^dward  the  First, 
when  the  park  first  came  to  his  hands,  and  his  ancestors,  had  formerly  yielded  the 
tithe  of  hay  from  the  meadows  being  in  the  park  of  Devizes.  That  King  Edward  the 
First,  in  the  10th  year  of  his  reign,  caused  the  mearlows  to  be  turned  into  pasture  by 
Ralph  de  Sandwych,  then  constable  of  the  Castle  of  De\'izes,  for  the  support  of  the 
deer  and  animals  of  the  king  :  and  from  that  time,  and  until  the  time  of  the  inquisi- 
tion, tithe  had  not  been  yielded  or  paid.  That  some  of  the  meadows  were  afterwards 
sold  by  Margaret,  the  Queen  of  King  Edward  [553]  the  Second.  The  inquisition 
found  that  the  tithe  arising  from  the  meadows,  when  tithe  used  to  be  given,  was 
worth  yearly  twenty-two  shillings.  What  took  place  upon  this  inquisition  did  not 
appear. 

The  defendant  also  gave  in  evidence  a  deed,  dated  •22nd  January,  1662,  being  a 
deed  of  covenant  between  Henry,  Earl  of  Stirline,  and  Mary,  Countess  of  Stirline,  of 
the  first  part ;  Sir  Robert  Croke,  and  Dame  Susan  Croke,  his  wife,  of  the  second 
part ;  and  Henry  Zinzan,  and  Jacoba,  his  wife,  of  the  third  part ;  (the  said  Mary, 
Countess  of  Stirline,  Dame  Susan  Croke,  and  Jacoba  Zinzan,  being  the  three 
daughters  and  co-heiresses  of  Sir  Peter  Vanlore).  The  deed  purported  to  be  a 
covenant  to  levy  a  fine  of  their  lands  and  estates  held  in  coparcenary,  in  order  to  a 
partition,  and,  after  a  grant  of  the  old  and  new  parks  of  Devizes,  contained  the 
following  words:  "with  all  the  appurtenances,  situate,  lying,  and  being,  coming, 
growing,  arising,  and  renewing  within  the  said  parks." 

A  deed  of  partition,  dated  10th  June,  1664,  between  the  same  parties  as  the  deed 
of  covenant.  By  this  deed,  the  old  park  was  divided  into  three  parts,  and  each  of  the 
parties  agieed  to  bear  a  third  part  of  the  chief-rent,  (amount  not  stated),  due  to  the 
king,  and  also  of  all  other  rents,  duties,  payments,  customs,  and  services,  issuing,  due, 
or  payable  for  or  out  of  the  premises. 
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The  defendant  also  gave  in  evidence  various  deeds  and  conveyances,  tracing  the 
title  to  the  three  parts  into  which  the  old  and  new  parks  were  divided  under  the 
last-mentioned  instruments.  In  some  of  them,  tithes  were  mentioned  and  conveyed  ; 
and  in  several  of  them,  among  charges  to  which  the  property  was  stated  to  be  subject, 
appeared  the  sum  of  3s.  4d.,  part  of  a  sum  of  10s.,  as  payable  to  the  minister  of  the 
parish  church  of  St.  John  the  Baptist,  in  the  borough  of  Devizes. 

The  defendant  also  produced  the  record  of  an  action  in  the  King's  Bench,  in 
Trinity  Term,  14  Car.  2,  1663;  in  [554]  which  the  Rev.  Henry  Johnson,  the  then 
rector' of  the  parish,  was  plaintift',  and  William  Powell,  an  occupier,  as  the  declaration 
stated,  of  40  acres  of  land,  was  defendant,  and  in  which  action  a  verdict  was  found 
for  the  defendant. (a) 

The  defendant  also  produced  a  terrier,  dated  4th  October,  1704,  signed  by  the 
rector  and  two  churchwardens,  purporting  to  be  "a  terrier  of  all  such  glebe  lands, 
tithes,  and  dues  of  and  belonging  to  the  rectory,  as  appeared  to  be  due  and  had  been 
paid  unto  the  rector  for  twenty  years  past."  In  this  teri'ier  certain  tenements  and 
gardens,  on  which  the  parsonage  house  had  formerly  stood,  were  stated  to  belong  to 
the  rector;  and  the  rector  was  also  represented  to  be  entitled  to  the  feeding  of  the 
churchyard,  and  to  4d.  for  every  woman  churched  ;  and  to  be  also  entitled  to  the 
tithes  of  a  certain  orchai'd  called  Nestcroft  Hill,  containing  about  two  acres,  in  the 
possession  of  Matthew  Figgins,  and  which  tithes  were  then  let  to  the  said  Matthew 
Figgins  at  the  yearly  rent  of  10s.  The  sum  total  of  the  profits  was  stated  to  be 
51.  8s.  No  other  tithes  were  mentioned  in  the  terrier,  than  those  of  the  orchard 
called  Nestcroft  Hill. 

The  defendant  also  produced  a  terrier,  on  the  first  visitation  of  the  bishop  of 
Salisbury,  in  1783,  signed  by  the  rector  and  two  churchwardens,  and  several 
inhabitants,  and  .stated  to  be  a  "terrier  of  the  parsonage,  viz.  of  the  house,  glebe 
land,  and  whatever  else  belongs  thereto."  In  this  teirier,  the  parsonage  house, 
purchased  then  about  seven  years  back,  by  Queen  Anne's  Bounty,  and  sevei'al 
tenements  and  gardens,  were  described  and  particularized,  but  no  mention  was  made 
of  any  tithes. 

The  defendant  likewise  gave  in  evidence  the  return  of  the  bishop  of  Salisbury,  in 
January,  1809,  to  the  Gover-[555]-nors  of  Queen  Anne's  bounty;  by  which  return 
it  was  stated,  that  St.  John's,  in  Devizes,  was  a  rectory  augmented  and  discharged, 
and  that  its  yearly  value  was  1321.,  arising  from  voluntary  contributions,  rent  of 
cottages,  and  augmentation. 

The  defendant  examined  several  old  witnesses,  who  proved  that,  to  their  knowledge, 
no  tithes  in  kind,  or  any  composition  for  tithes,  had  ever  been  paid  for  or  in  respect 
of  the  tract  or  district  called  the  Old  Park  or  Old  Disparked  Park :  and  that  the 
orchard  called  Nestcroft  Hill  was  not  part  of,  nor  within  the  tract  or  district  called  the 
Old  Park  or  Old  Disparked  Park. 

He  also  proved,  by  ancient  maps,  the  boundaries  of  the  park,  and  that  the  defen- 
dant's lands  formed  part  of  the  park,  and  the  division  of  the  park  lands  among  a  great 
number  of  persons. 

Mr.  Boteler,  and  Mr.  "Wright,  for  the  defendant,  contended  that  the  evidence 
adduced  by  the  defendant,  on  which  they  commented  at  considerable  length,  was  such 
as  to  satisfy  the  Court,  that  there  was  a  composition  real  ;  and  that,  although  the 
actual  deed  creating  the  composition  could  not  be  produced,  yet  there  was  sutticient 
evidence  to  induce  the  Court  to  presume  that  such  a  deed  did  formerly  exist.  That 
the  words  in  the  first  deed,  "coming,  growing,  arising,  and  renewing,"  could  only  have 
reference  to  tithe.s,  and  shewed  that  the  owner  of  the  lands  at  that  time  were  entitled 
to  the  tithes.  The  following  cases  were  cited  on  the  part  of  the  defendant :  Heyu-ood  v. 
Nkhvlh  (3  E.  &  Y.  1272),  Saivhridge  v.  Benton  (2  Anstr.  372  ;  2  E.  &  Y.  400),  IVilliams 
V.  Bacon  (1  Sim.  &  Stu.  415;  3  E.  &  Y.  1105,  1178),  Knu/ht  v.  Halsey  (7  T.  R.  86; 
2  Bos.  &  Pul.  1 72 ;  8  Bro.  P.  C.  Toml.  edit.  233 ;  2  E.  &  Y.  438),  Berneij  v.  Hdrvey 
(17  Ves.  119  ;  2  E.  &  Y.  585),  [556]  Lady  Dartmouth  v.  Boberts  (16  Ea,st  334  ;  2  E.  &  Y. 


(a)  Mr.  Johnson  was  shewn  to  have  been  the  rector  at  that  time,  by  a  terrier,  and 
Powell  was  shewn  to  have  been,  in  1666,  an  occupier  of  40  acres  of  land  and  upwards, 
in  the  park,  by  an  old  map  made  in  1662,  and  by  his  being  named  in  the  deed  of 
partition  as  tenant  of  part  of  the  park  fields. 
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656),  Bennett  v.  JS'eale  (Wightw.  324;  2  E.  &  Y.  630),  and  Estcourt  v.  Kingscote 
(i  Madd.  140;  3  E.  &  Y.  948). 

The  plaintiff,  tx)  rebut  the  defendant's  case,  gave  in  evidence  an  assize  roll,  32  Ed.  1, 
by  which  the  churches  of  Devizes  were  given  by  King  John,  then  Earl  of  Dorset  to 
William  de  Farnhall ;  and  the  tine  rolls,  33  Ed.  1,  from  which  it  appeared,  that 
Matthew  Fitz  John  surrendered  the  castle  of  Devizes,  and  the  churches  of  Devizes,  to 
that  King. 

Mr.  Jervis,  and  Mr.  Roupell,  for  the  plaintiff.  A  composition  real  cainiot  be  proved 
by  reputation  of  its  having  existed,  though  corroborated  by  non-payment  of  tithe, 
unless  the  deed  be  produced,  or  evidence  of  its  having  existed  be  given.  L'hatjield  v. 
Fryer  (1  Price,  253;  3  E.  &  Y.  707).  In  the  present  case,  there  is  no  evidence  of  the 
existence  of  any  deed,  or  of  a  payment  under  any  deed.  In  the  late  case  of  I'ritchett 
V.  Uoneyborne  (1  Younge  &  Jervis,  135),  evidence  of  reputation  of  a  particular  fact  was 
rejected.  Evidence  that  the  payment  was  made  prior  to  the  time  of  Queen  Elizabeth, 
is  not  sufficient  to  support  the  composition,  without  proving  that  a  deed  once  existed. 
Bennett  v.  Sketfington  (4  Trice,  143;  Dan.  10;  3  E.  &  Y.  S27).  It  is  clear,  in  the 
present  case,  that  no  deed  ever  did  or  ever  could  exist.  It  is  admitted,  that  the  right 
of  presentation  has  always  been  in  the  Crown.  The  inquisition  put  in  by  the  defendant 
makes  out  the  plaintiff's  case.  That  the  Crown  had  not  the  rectory  before  the  time  of 
legal  memory,  is  clear  from  the  documents  put  in  on  the  part  of  the  plaintiff.  The 
documents  shew  that  the  park  at  one  time  paid  tithes.  The  [557]  allegation  in  the 
answer,  of  a  deed  of  composition  having  been  executed,  is  not  supported  by  the 
evidence  ;  for,  at  the  time  when  that  deed  must  have  been  executed,  the  Crown  was 
both  patron  and  owner,  and  could  have  granted  by  letters  patent  only  ;  and  none  are 
to  be  found.  Lady  Daitmoulli,  v.  liuherts,  has  been  relied  on,  as  shewing  that  not  only 
a  deed,  but  even  letters  patent  may  be  presumed  :  it  is,  however,  no  authority  in  the 
present  instance.  In  that  case,  a  grant  of  a  particular  portion  of  tithes  was  presumed 
under  special  circumstances  ;  but  it  was  the  case  of  a  portion  of  tithes.  The  words 
"growing,  arising,  and  renewing,"  found  in  the  deeds,  might  have  leference  to  woods 
and  underwoods,  which  are  of  annual  increase  ;  and  not,  as  suggested,  to  tithes.  Under 
the  word  castle,  a  manor  would  also  pass,  with  its  casual  prohts,  such  as  fines  and 
heriots,  which  would  also  satisfy  the  words  "growing,  arising,  and  renewing."  No 
mention  appears  to  be  made  of  tithes  in  any  of  the  deeds,  till  about  1777.  The  name 
of  Matthew  Figgins  occurs  in  a  deed  of  this  date.  It  appears  by  the  terriers,  that 
there  was  a  payment  by  a  person  of  the  name  of  Matthew  Figgins,  of  a  sum  of  lOs., 
and  it  has  been  endeavoured  to  confound  this  with  the  present  alleged  composition. 
There  is  no  mention  in  the  deeds  of  the  property  being  exempt  from  tithes,  by  the 
payment  of  this  composition  real.  The  deed  of  4th  July,  IBdO,  on  the  division  of  the 
estate  into  thirds,  does  not  contain  any  covenant  for  payment  of  any  pait  of  this 
composition  real.  The  verdict  in  1662,  in  the  action  for  subtraction  of  tithes,  is  not 
entitled  to  any  weight,  a  record  of  that  nature  not  being  conclusive  of,  nor  even 
evidence  of,  the  right.  The  rector,  in  an  action  of  that  description,  was  l)ound  to  prove 
his  title,  the  occupation  of  lands  by  the  defendant,  and  that  the  lands  produced  tithe- 
able  matters  :  failure  in  the  proof  of  any  one  of  those  particulars  would  entitle  the 
defendant  to  a  verdict,  [558]  and  so  would  the  subsistence  of  an  agreement  for  a 
temporary  composition.  The  observations  made  by  Lord  Kenyon,  in  Knight  v.  llahey, 
were  used  by  him  in  a  question  respecting  the  mode  of  tithing  hops,  and  would  appear 
to  have  been  wholly  uncalled  for  in  that  case.  In  Sawbndg':  v.  Benton,  there  was  clear 
evidence  of  the  payment  up  to  a  given  period.  In  the  present  case,  there  is  no  evidence 
of  the  payment.  The  terriers  were  used  for  the  purpose  of  excluding  a  conclusion  ; 
but  would  appear  to  have  another  cliect,  for  it  has  been  often  said,  that  there  is  no 
good  modus  which  is  not  to  be  found  in  terriers ;  and  here  the  ciicunistaiice,  that 
the  composition  real  is  not  mentioned,  affords  strong  evidence  that  it  did  not  then 
exist.  Ridley  v.  Storey  (D-m.  157  ;  3  E.  &  Y.  918),  Bennett  v.  Ske(fiugtoii  (4  Price,  143  ; 
Dan.  10;  3  E.  &  Y.  827;,  Uobmson  v.  Appletmc  (4  Wood,  10;  3  E.  &  Y.  12G8),  Smitli 
V.  Goddard  (4  Wood,  586),  Heathcote  v.  Mamwanng  (3  Bro.  C.  C.  217  ;  2  E.  &  Y.  366), 
llawes  V.  Swaine  (2  Cox,  179;  2  E.  &  Y.  357),  and  Chatjield  v.  Fryer  {I  Price,  253; 
3  E.  &  Y.  707),  were  also  cited  for  the  plaintiff. 

Mr.  Boteler,  in  reply.  The  words  "  growing,  arising,  and  renewing,"  in  the  deed 
of  1622,  could  only  have  reference  to  tithes.  The  verdict  in  the  action  in  the  King's 
Bench,  in  the  time  of  King  Charles  the  Second,  must  unquestionably  have  gone  on 
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the  crround  of  the  exemption,  for  the  other  points  suggested  on  the  part  of  the  plaintifi 
woufd  have  been  the  subject  of  nonsuit.  The  evidence  given  by  the  defendant  ought 
to  satisfy  the  Court  that  there  was  a  deed  of  composition  real.  Many  of  the  cases  cited 
on  the  other  side  do  unquestionably  shew  that  the  composition-deed  must  be  produced, 
or  evidence  be  given  that  it  once  existed.  In  none  of  those  cases  did  the  evidence 
come  near  to  the  evidence  in  the  present  case,  but  [559]  went  chiefly  to  prove  moduses. 
In  Eobinson  v.  Appktun,  all  the  evidence  tended  to  prove  moduses.  In  this  case  we 
have  not  given  any  evidence  in  support  of  a  modus,  but  only  evidence  to  warrant  the 
presumption  of  a  grant.  The  grant  of  the  tithes  is  a  circumstance  which  will  induce 
the  Court  to  infer,  that  there  was  a  deed  of  composition.  In  Hatves  v.  Swaine,  the 
Lord  Chief  Baron  said,  that  although  the  Court  had  very  properly  relaxed  in  its  practice, 
and  did  not  now  (as  it  formerly  did),  insist  upon  the  production  of  the  original  instru- 
ment, yet  they  certainly  expected  that,  in  order-  to  establish  a  real  composition,  the 
evidence  should  shew  something  that  would  distinguish  it  from  a  prescriptive  payment. 
The  evidence  of  the  leases  and  dealings  with  the  tithes  in  this  case,  distinguishes  it 
from  a  case  of  prescription.  In  Heathcote  v.  Mainwanng,  the  language  used  in  citing 
the  cases  of  Huwcs  v.  Sivaine,  and  Smith  v.  Goddard,  seems  to  go  further  than  those  cases 
warrant.  In  Bennett  v.  Skejjinfflon,  the  evidence  did  not  approach  the  evidence  in  the 
present  case.  Sawbridge  v.  Benton,  and  other  cases,  have  been  mentioned,  in  w'hich 
there  was  certainly  other  evidence :  we  do  not  carry  our  case  quite  so  far,  but  only 
refer  to  those  cases  as  making  out  the  proposition  for  which  we  contend. 

Cur.  adv.  vult. 

The  Lord  Chief  Baron.  If  this  case  had  depended  on  an  accurate  acquaintance 
with  the  deeds,  I  should  have  thought  it  necessary  to  examine  them  attentively. 
But  it  turns  upon  a  point  of  tithe  law  raised  by  facts  which  are  not  in  dispute  It  is 
a  bill  by  a  rector.  The  defence  is  a  real  composition.  The  defendant  must  have 
known  that  a  modus  was  a  defence  which  in  this  case  could  not  have  been  sustained. 
The  long  usage  of  non-payment,  and  the  other  evidence  of  a  prescriptive  commutation 
for  money  for  the  tithe  in  kind,  would  have  been  overturned  by  documents  proving 
that  [560]  tithes  in  kind  were  due,  and  rendered,  after  the  time  of  legal  memory. 
This  is  the  present  state  of  the  law.  He  was  therefore  obliged  to  defend  himself 
upon  the  ground  of  a  real  composition,  which  may  originate  long  aftei-  the  time  of 
legal  memory,  and  at  any  time  before  the  I'estraining  statute  of  the  13  Eliz.  e.  10. 

The  question  for  the  opinion  of  the  Court  is,  whether  there  is  evidence  before  it, 
fiom  which,  as  the  law  stands,  it  can  refuse  the  rector  the  relief  he  asks,  upon  the 
principle,  that  the  proper  parties  had  entered  into  what  the  law  calls  a  real  composition. 

A  real  compo.sition  is  an  agreement,  by  which  the  landowner  on  the  one  part,  and 
the  parson,  patron,  and  ordinary  on  the  other,  contract  that  the  parson  shall  not  receive 
tithes  in  kind,  but  in  lieu  of  them,  and  as  a  compensation  for  them,  shall  have  land, 
or  some  other  emolument.  Unquestionably,  the  compensation  may  be,  as  in  this  case 
it  is  averred  to  be,  an  annual  money  payment.  To  make  this  arrangement  valid,  it 
must  have  been  carried  into  execution  by  deed.  It  is  to  be  collected  from  our  books, 
that  at  first,  after  the  restraining  statute,  it  was  deemed  necessary,  in  order  to  support 
the  defence  of  a  composition  real,  to  produce  the  very  deed  in  which  the  contract  was 
contained. 

It  has  been  however  often  said,  and  is  now  clearly  settled,  that  the  production 
of  the  deed  itself  is  not  essential  to  the  defence.  If  the  former  existence  be  duly 
alleged,  that  existence  may  be  presumed  upon  principles  analogous  to  those  rules  of 
presumption,  which  the  Courts  have  established  in  other  cases  of  lost  instruments. 
I  must  say  analogous,  with  some  guard,  because  tithes  are  in  many  respects  anomalous, 
ihe  rules  of  presumption  applied  to  them,  though  they  bear  some  resemblance  to  the 
rules  in  other  cases,  yet  have,  in  some  respects,  striking  difterences. 

[561]  It  IS  quite  a  clear  proposition,  which  will  not  be  disputed,  that  mere 
non-payment  of  tithes,  bare  of  all  other  circumstances,  will  never  constitute  a  defence 
against  a  spiritual  person,  shewing  a  prima  facie  title  to  them.  It  is  clear,  that  mere 
non-payment  will  not  establish  the  defence  of  real  composition,  nor  be  evidence  from 
whence  to  presume  the  deed  which  must  have  been  the  foundation  of  it.  Something 
more  is  necessary— something  more  is  shewn  in  this  case,  and  what  I  have  had  to 
consider  IS,  whether  it  is  of  that  character  which  is  in  law  sufficient  for  the  purpose. 

ihe  lands,  the  tithes  of  part  of  which  are  now  in  question,  were,  in  the  reitjn  of 
bliarles  the  Second,  the  property  of  a  gentleman  of  the  name  of  Vanlore.     He  had 
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three  daughters,  upon  whom,  as  co-parceners,  his  estate  descended  :  one  married 
Henry,  E;irl  of  Hastings  ;  another  married  Sir  Robert  Croke ;  the  third,  a  gentleman 
named  Zinzivn. 

There  was  first  a  deed  of  partition  in  thirds,  and  afterwards  many  instruments  are 
produced,  which  deduce  the  title  from  some  of  those  families  to  the  present  proprietor. 
Many  of  the  deeds  convey  the  tithes  of  those  portions  of  the  lands  which  are  com- 
prised in  them,  and  some  of  them  shew  that  a  small  money  payment,  parcel  of  a 
larger  one,  amounting  to  10s.,  was  provided  for  the  parson  in  lieu  of  the  tithes. 

The  other  evidence  consists  of  a  verdict  in  an  action  for  not  setting  out  the  tithes, 
on  the  statute  of  Edwai-d,  which  passed  for  the  defendants.  I  take  it  also  as  an 
unquestioned  fact,  that  no  trace  of  any  tithe  e\er  having  been  set  out  after  the  reign 
of  Edward  the  Second,  is  to  be  found.  I  take  it  also  to  be  equally  clear,  that  there 
is  no  evidence  whatever  of  the  payment  of  the  10s.  or  any  part  of  it.  It  has  in  truth 
and  fact  been  a  pure  non  decimando. 

Upon  this  case  the  question  is,  whether  the  deed,  the  [562]  verdict,  and  the 
non-render  of  the  tithes,  are  evidence,  from  which  a  real  composition  can,  in  the 
present  state  of  the  law,  be  inferred.  The  objection  to  it  is,  that  the  rule  requires 
there  should  be  a  reference  to  some  specific  instrument  or  deed  containing  the 
contract.  If  this  be  necessary,  the  defence  must  fail.  I  conceive  it  to  be  certain, 
that  neither  in  the  pleadings,  nor,  what  is  of  more  consequence,  in  the  evidence,  is 
there  the  least  reference  to  any  such  instrument,  or  to  any  writing  under  hand 
and  seal. 

The  question  then  is,  is  there  sufficient  evidence  to  shew  that  such  a  deed  had 
once  existed  ?  A  long  series  of  cases  has  said  and  deteimined,  that  a  real  composition 
cannot  be  acted  upon  without  some  evidence  that  such  a  deed  had  been  executed. 
This  is  said  in  opposition  to  the  evidence  allowed  in  a  case  of  modus  which  is  a  real 
composition  made  before  time  of  memory. 

'Ihe  authorities  to  which  I  alude,  are  those  which  have  been  cited  in  the  argument. 
I  do  not  think  it  material  to  do  more  than  refer  to  them.  Bol/imon  v.  Appleton 
(3  Eagle  &  Y.  1268),  Himes  v.  Svxiine  (2  Cox,  179  ;  2  Eagle  &  Y.  357),  Heatlicote  v. 
Mainivaring  (3  Bro.  C.  C.  217  ;  2  E.  &  Y.  367),  Chatfield  v.  Fryer  (1  Price,  253 ;  8  E.  & 
Y.  707),  and  Bennett  v.  Xeale  (AVightw.  324  ;  2  E.  &  Y.  630).  In  the  latter  Mr.  Baron 
Wood  stated,  and  urged  with  great  ability,  his  opinion,  that  usage  alone  would  be 
sufficient  evidence  of  a  composition  real.  The  other  three  judges  were  of  a  different 
opinion. 

The  point  decided  in  the  last  case  was,  that  the  defence  being  pleaded  as  a  modus, 
and  the  evidence  pointing  at  a  composition  real,  the  Court  would  not  direct  an  issue 
to  try  it  as  a  composition  real. 

In  the  subsequent  case  of  Bennett  v.  Shffintjton  (-4  Price,  143 ;  Dan.  10 ;  3  E.  &  Y. 
827),  Chief  Barun  Richards  decreed  for  the  plaintiff,  because  [563]  though  the 
evidence  referred  to  an  agreement,  it  was  to  a  parol  agreement  only. 

One  re;ison  given  in  these  cases  is,  that  if  the  usual  general  evidence  which  is 
sufficient  to  support  a  modus,  were  sufficient  evidence  of  a  composition  real,  it  would 
sustain  every  bad  modus,  by  changing  the  name  and  calling  it  a  composition  real  It 
is  manifest  that  it  would,  in  a  great  measure,  destroy  the  objection  of  rankness,  and 
would  in  cver}^  c<ise  have  sustained  those  moduses  which  have  been  set  aside  because 
there  has  appeared,  from  ancient  instruments,  a  period  at  which  tithes  in  kind  have 
been  rendered.  The  fate  of  all  those  cases  shews  distinctly  that  evidence  of  usage 
was  not  considered  as  sufficient  to  support  a  composition  real.  It  was  certainly,  in 
early  times,  considered  that  the  identical  deed  itself  must  be  produced ;  and  it  is 
only  of  late  that  the  rule  has  been  relaxed,  and  that  it  has  been  said,  that  it  may  be 
proved  b}'  presumptive  evidence.  Some  cases  have  been  cited  on  the  part  of  the 
defendant.  Not  one  of  them  contains  a  decision  respecting  a  composition  real.  The 
general  language  of  Lord  Kenyon  in  Knight  v.  Halsey  has  also  been  referred  to.  The 
strongest  cases  referred  to  in  the  argument  are  such  as  respected  a  portion  of  tithes. 
Those  cases  come  very  close  to  that  which  1  have  been  examining.  A  portion  of 
tithes  can  only  be  severed  from  the  rectory  by  a  deed  of  the  same  description  with 
that  which  might  constitute  a  composition  real. 

In  some  of  those  cases,  it  does,  certainly,  appear  to  have  been  the  opinion  of  the 
Couit,  that  when  there  were  many  conveyances  of  the  tithes,  and  a  long  n.sage according 
to  those  conveyances,  a  severance  of  the  portion  of  tithes  from  the  rectory  ought  to 
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be  presumed  in  favour  of  the  long  deduction  of  title  and  inveterate  usage.  But  a 
distinction  arises  upon  those  cases,  depending  upon  the  fact,  whether  the  possessor  of 
the  tithes  was  a  different  person  from  the  owner  of  the  lands,  or  was  the  same  person. 
In  the  one  case  the  tithes  would  be  actually  [564]  rendered  from  year  to  year  by  the 
occupier  to  the  tithe  owner  ;  there  would  be  a  manifest,  visible,  and  notorious  posses- 
sion of  the  tithes  by  the  claimant,  and,  therefore,  without  any  express  refei'ence  to 
the  deed  of  severance,  it  appears  that,  in  this  case,  a  presumption  of  such  a  deed  has 
been  sustained.  These  are  the  cases  urged  for  the  defendant  in  this  argument.  But, 
on  the  other  hand,  where  it  is  the  owner  of  the  land  who  has  from  the  beginning 
shewn  a  title  to  the  tithes  by  his  own  conveyance,  there  no  such  presumption  has  been 
allowed.  That  is  the  sort  of  case  to  which  all  the  authorities  refer,  which  decide  that 
there  must  be  some  evidence  referring  to  the  deed. 

If  it  were  otherwise,  the  consequence  so  often  stated  would  follow.  Every  bad 
modus  would  be  a  good  composition  real  if  the  land-owners  aflfected  to  convey  the 
tithes  as  well  as  the  lands.  Many  cases  have  occurred  in  which  very  ancient  and  very 
uniform  payments  have  been  set  aside  upon  the  clear  documentary  evidence  that,  after 
the  time  of  memory,  and  before  the  time  of  Elizabeth,  tithes  had  been  rendered.  I 
cannot  doubt  that,  in  many  of  those  cases,  the  deeds  of  the  land-owners  conveyed  the 
tithes  as  well  as  the  lands.  But  the  parties  never  appear  to  have  taken  this  view  of 
the  case.  I  incline  much  to  believe,  that  no  tithes  have  been  rendered  for  this  parish 
from  the  time  of  the  Edwards ;  and  it  is  with  great  reluctance,  I  find  myself  compelled, 
in  obedience  to  authority,  to  disregard  this  defence.  I  proceed  upon  the  ground, 
that  there  is  no  evidence  which  shews  this  practice  of  non-render  to  have  originated 
in  any  deed.  I  look  no  further  into  the  case.  Perhaps,  the  state  of  the  law  as  to 
this  species  of  property  is  much  to  be  regretted,  but  it  cannot  be  corrected  in  this 
inferior  jurisdiction.  That  must  be  left  either  to  the  supreme  judicature,  or  to  the 
legislature.  If  I  had  thought  myself  in  a  situation  to  examine  the  whole  circumstances 
of  the  evidence  from  whence  the  presumption  is  to  be  drawn,  I  should  have  many 
observations  to  make.  [565]  On  the  one  side,  the  verdict  would  not  have  escaped 
me;  and,  on  the  other,  the  acknowledged  fact,  that  no  payment  of  the  supposed 
compensation  for  the  tithes,  viz.  the  10s.,  appears  ever  to  have  been  made.     I  must 

Decree  for  the  plaintiff. 

Before  the  Lord  Chief  Baron  and  Mr.  Baron  Vaughan. 

Statham  ^.  The  Trustees  of  The  Liverpool  Docks.  Exch.  Ch.  in  Eq.  Dec. 
10th,  1829.  Feb.  1st,  1830.— Lease  to  A.,  for  a  terna  of  year.s,  at  a  yearly  rent, 
and  under  and  subject  to  the  payment,  at  stipulated  periods  during  the  term,  of 
certain  sums  of  money  in  the  nature  of  tines,  with  a  covenant  on  the  part  of  the 
lessor,  at  the  end  of  the  term,  on  due  and  punctual  payment  being  made  of  the 
rent,  and  gross  sums  or  fines,  at  the  times  appointed  for  payment  thereof,  to 
grant  a  further  or  renewed  lease.— A.  assigned  to  B.  a  part  of  the  premises,  for 
the  same  term  and  interest  as  A.  himself  took  under  the  lease,  subject  to  the 
payment  of  a  proportional  part  of  the  rent  and  gross  sums  or  tines,  (the  amount 
of  the  proportion  was  not  specified).  C.  afterwards  purchased  of  the  lessor  the 
reversion  of  the  premises,  expectant  on  the  lease  to  A.,  and,  subsequently  to 
acquiring  the  reversion,  purchased  A.'s  interest  in  all  the  premises  demised  to  A. 
by  the  lease,  and  not  assigned  by  him  to  B.  After  this  purchase  by  C,  one  of 
the  gross  sums  or  fines  became  due,  but  was  not  paid,  and  no  proportion  of  it 
was  demanded  by  C.  from  or  was  paid  by  B.-Held,  that  the  double  character 
tilled  by  A.  relieved  B.  from  the  strict  performance  of  the  covenant,  and  that  the 
nonpayment  by  B.  of  a  proportion  of  the  gross  sum  or  fine  was  not,  under  the 
circumstances,  a  refusal  to  pay,  or  such  a  breach  of  the  covenant,  as  to  deprive 
-ts.  ot  bis  claim  to  a  renewed  lease  of  the  property  assigned  to  him.  And  a 
demurrer  tor  want  of  equity  was  over-ruled. 

the^Lu  ^"^""^"'■^  f  ^^^^'  dated  the  29th  of  September,  1773,  and  made  between 

ChaKn       f°r"?  ?f>^''  V^''''^'  '^'''  ^^'-1  °f  ^^^'^"'  °f  the  one  part;  and 
hiconirw;.       ^^f ';tl<^^'^'^ld,  in  the  county  of  Chester,  merchant,  of  the  other  part ; 

covena    ,  f  H  '^'  ""^?'  «'°''  '"'^^'  °'  «"*^^  thereinafter  reserved,  and  of  the 

covenants  and  agreements  thereinafter  contained,  the  said  Charles  William,  Earl  of 
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Sefton,  demised  to  the  said  Charles  Roe,  his  executors,  administrators,  and  assigns, 
the  four  several  plots,  pieces,  or  parcels  of  land,  in  the  map  or  plan  thereto  annexed, 
described,  and  distinguished  by,  and  called  respectively.  Lots  25,  26,  27,  and  28 ;  to 
hold  the  said  several  plots,  pieces,  or  parcels  of  laud,  with  the  liberties  and  privileges 
therein  mentioned,  and  every  part  and  parcel  thereof,  (except  as  therein  excepted  and 
reserved),  unto  the  said  Charles  Roe,  his  executors,  administrators,  and  assigns,  for 
and  during,  and  unto  the  [566]  full  end  and  term  of  eighty  years,  without  impeachment 
of  or  for  any  manner  of  waste,  save  as  thereinafter  mentioned  ;  yielding  and  paying, 
therefore,  yearly  and  every  year,  during  the  said  term,  unto  the  said  Charles  William, 
Earl  of  Sefton,  his  heirs  and  assigns,  the  yearly  rent  or  sum  of  651.,  upon  the  29th 
day  of  September,  without  any  deduction  or  abatement  whatsoever,  although  the 
same  should  not  be  demanded  ;  the  first  payment  thereof  to  begin  and  be  made  upon 
the  29th  day  of  September  then  next  ensuing ;  also,  yielding  and  paying  unto  the 
said  Charles  William,  E;irl  of  Sefton,  his  heirs  and  assigns,  yearly  and  every  year, 
during  the  said  demised  term,  upon  the  said  29th  day  of  September,  such  sum  and 
sums  of  like  lawful  money  as  should  amount  unto  and  be  a  reasonable  recompense 
and  satisfaction  for  all  such  trespiiss,  damage,  or  loss,  which  should  or  might,  in  the 
hist  preceding  year,  be  done,  committed,  or  sustained,  for  or  by  reason  of  the  exercise 
or  enjoyment  of  the  liberty,  power,  or  authority  therein-before  granted,  of  digging  for, 
getting,  tiiking,  carting,  and  carrying  away  stone,  in,  upon,  out  of,  over,  through,  and 
from  the  closes  or  parcels  of  land  therein  mentioned,  or  in  conseque-.ce  thereof,  or  any 
way  relating  thereto,  and  without  any  deduction  or  abatement  thereout,  as  aforesaid  ; 
and  also,  yielding  and  paying  unto  the  said  Charles  William,  Earl  of  Sefton,  his  heirs 
and  assigns,  during  the  said  demised  term,  over  and  above  the  said  yearly  reserved 
rent  of  651.,  and  such  sums  of  money  as  were  reserved  and  should  become  due  for 
trespass,  damiige,  and  loss,  as  aforesaid,  the  several  gross  sums,  fines,  or  rents  thereinafter 
mentioned,  upon  the  several  days  therein-after  mentioned,  (that  is  to  say),  the  sura  of 
1301.  upon  the  29th  day  of  Septembei-,  1793,  (which  would  be  at  the  expiration  of  the 
first  twenty  years  of  the  s;iid  demised  term  of  eighty  years) :  the  further  sum  of  2601. 
up)on  the  29th  day  of  September,  Xbl'-i,  (which  would  be  at  the  expiration  of  forty 
years  of  the  same  term);  the  further  sum  of  5201.  upon  the  29th  day  of  September, 
1833,  (which  would  be  [567]  at  the  expiration  of  sixty  years  of  the  same  term) ;  and 
the  further  sum  of  10401.  upon  the  25th  day  of  March  next  before  the  end  or  expira- 
tion of  the  said  demised  term  of  eighty  years,  (and  which  would  be  in  the  year  1853) ; 
and  without  any  deduction  or  abatement  out  of  such  gross  sums,  fines,  or  rents,  or 
any  of  them,  as  aforesaid,  although  the  same  or  any  of  them  should  not  be  demanded. 
And  the  said  Charles  Roe,  for  himself,  his  heirs,  executors,  and  administrators,  did 
thereby  (among  other  things)  covenant,  promise,  and  agree  to  and  with  the  said 
Charles  William,  Earl  of  Sefton,  his  heirs  and  assigns,  that  he  the  said  Charles  Roe, 
his  executors,  administrators,  and  assigns,  or  some  of  them,  should  and  would  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  Charles  William,  Earl  of  Sefton,  his 
heirs  and  assigns,  not  only  the  clear  yearl_v  sum  of  651.,  but  also  the  said  several  gross 
sums  or  rents  of  1301.,  2601.,  5201.,  and  10401.,  and  also  such  yearly  sums  of  money 
as  should  amount  unto  and  be  a  reasonable  recompense  and  satisfaction  for  all  such 
tresp)ass,  damage,  and  loss  which  should  or  might  be  done,  committed,  or  sustained 
for  or  by  reason  of  the  exercise  or  enjoyment  of  the  said  liberty  or  privilege,  power 
or  authority  of  digging  for,  getting,  taking,  carting,  and  carrying  away  of  stone,  or  in 
consequence  thereof,  or  any  ways  relating  thereto,  upon  such  several  days,  and  in 
such  manner  as  the  same  were  thereinbefore  respectively  reserved  and  appointed  to  be 
paid,  without  any  deduction  or  abatement  whatsoever.  And  (among  other  covenants 
therein  contained)  the  said  Charles  William,  Earl  of  Sefton,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  thereby  covenanted  that,  in  case  all  and  every 
of  the  rents,  gross  sums  of  money,  covenants,  and  agreements  thereinbefore  reserved 
and  contained,  and  which,  on  the  part  and  behalf  of  the  said  Charles  Roe,  his  executors, 
administrators,  and  assigns,  were  or  was  covenanted  or  agreed  to  be  yielded,  paid, 
done,  observed,  performed,  fulfilled,  and  kept,  should  be  in  all  respects  fully  yielded, 
paid,  done,  observ-[568]  ed,  performed,  fulfilled,  and  kept,  at  and  upon  the  expiration 
of  the  said  term  of  eighty  years,  but  not  otherwise,  he  the  said  Charles  William,  Earl 
of  Sefton,  his  heirs  or  assigns,  should  and  would,  within  the  space  of  one  calendar 
month  next  after  the  expiration  of  the  said  term  of  eighty  years,  upon  the  reasonable 
request,  and  at  the  proper  costs  and  charges  of  the  said  Charles  Roe,  his  executors, 
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administrators,  and  assigns,  or  any  of  them,  make,  seal,  and  deliver,  or  cause  to  be 
made  sealed,  and  delivered,  a  good  and  sufficient  lease  unto  the  said  Charles  Roe, 
his  executors,  administrators,  and  assigns,  of  all  and  singular  the  said  thereby  demised 
plots,  pieces,  or  parcels  of  land  ;  and  all  and  every  the  houses,  outhouses,  warehouses, 
yards,  locks,  wharfs,  quays,  and  other  works  which  should  have  then  been  erected, 
built, 'or  made  thereon,  with  the  privileges  and  appurtenances  thereof  ;  save  and  except 
the  liberty,  privilege,  power,  and  authority  of  entering  into  the  closes  or  parcels  of 
land  therein  mentioned,  for  the  purpose  of  getting  stone  :  lo  hold  the  same  unto  the 
said  Charles  Roe,  his  heirs  and  assigns,  for  the  term  of  three  lives,  to  be  by  them  for 
that  purpose  named,  within  the  space  of  the  same  calendar  month,  and  for  the  life  of 
the  survivor  of  them  ;  and  to  hold  the  same  unto  the  said  Charles  Roe,  his  executors, 
administrators,  and  assigns,  for  the  further  term  of  twenty-one  years,  to  commence 
from  the  day  of  the  decease  of  the  survivor  of  the  said  three  lives,  and  fully  to  be 
complete  and  ended,  under  the  said  clear  yearly  reserved  rent  of  651,  and  with  such 
covenant  for  payment  thereof,  and  such  other  covenants  and  agreements,  conditions, 
and  exceptions,  to  be  contained  therein,  on  the  part  and  behalf  of  the  lessee  or  lessees 
who  should  be  named  therein,  their  heirs,  executors,  administrators,  and  assigns,  as 
were  contained  in  the  now  reciting  indenture,  or  as  near  thereto  as  the  circumstances 
and  nature  of  the  case  would  admit. 

Charles  Roe,  under  and  by  virtue  of  the  lease,  entered  into  the  possession  of  the 
premises,  and  he  continued  in  [569]  possession  to  the  time  of  his  death.  He  died  in 
the  year  1782,  intestate. 

By  an  indenture,  dated  the  7th  March,  178.3,  made  between  William  Roe,  as  the 
administrator  of  the  goods  and  chattels,  rights,  and  credits,  of  the  said  Charles  Roe, 
of  the  one  part ;  and  Edward  Bate  of  Liverpool,  flour  factoi',  and  George  Jackson,  of 
Liverpool,  miller,  of  the  other  part ;  for  the  consideiations  therein  expressed,  William 
Roe,  bargained,  sold,  assigned,  and  transferred  to  Edward  Bate  and  George  Jackson, 
all  and  singular  the  piece  and  parcel  of  land  and  premises  in  the  first  mentioned 
indenture  of  lease  described  as  Lot  28,  and  all  his  estate,  right,  title,  and  interest 
therein  ;  lo  hold  the  same  unto  Edward  Bate  and  George  Jackson,  their  executors, 
administrators,  and  assigns,  for  the  residue  of  the  said  term  of  eighty  years,  and  all 
such  further  term  as  William  Roe  was  entitled  to,  under  and  by  virtue  of  the  said 
indenture  of  lease,  subject  to  the  payment  to  the  said  Charles  William,  Earl  of  Sefton, 
his  heirs  and  assigns,  of  a  proportionable  part  of  the  said  yearly  rent  of  651.,  on  every 
29th  day  of  September,  and  also  subject  to  the  payment  of  a  proportionable  part  of 
the  several  other  rents  or  sums  therein  mentioned,  and  to  the  performance  of  the 
covenants  and  agreements  in  the  said  recited  indenture  of  lease  reserved  and 
contained. 

By  divers  mesne  assignments  and  assurances,  and  ultimately  by  indenture,  dated 
the  26th  October,  1815,  the  said  piece  or  parcel  of  land  and  premises,  described  in  the 
said  lease  as  Lot  28,  became,  in  the  month  of  October,  1815,  assigned  to,  and  vested 
in,  the  plaintiff,  for  the  residue  and  remainder  of  the  said  term  of  eighty  years. 

By  an  indenture  of  lease,  dated  the  31st  December,  1815,  and  made  between  the 
Right  Honourable  William  Philip,  then  Earl  of  Sefton,  of  the  one  pait ;  and  the 
plaintifl  of  the  other  part;  for  the  considerations  therein  expressed,  the  said  William 

}'P'  ^  '■'  "^  Sefton,  demised  and  leased  unto  the  plaintitl,  his  executors,  adminis- 
tra^[570j-tors,  and  assigns,  a  certiiin  plot,  piece,  or  parcel  of  land,  therein  mentioned 
and  described,  for  and  during  the  term  of  the  natural  lives  of  the  three  persons  therein 
named,  and  for  the  lives  and  life  of  the  survivors  and  survivor  of  them,  and  for  the 
lurther  term  of  twenty-one  years  next  after  such  survivor's  decease,  at  the  vearlv  rent 
ot  01.,  payable  in  the  manner  and  on  the  days  and  times  therein  mentioned  and 
appointed  for  payment  thereof. 

f  th"  v^^'f'  f^Q  ("*^°'''  '''^''''^^'  ^""^  burgesses  of  the  borough  of  Liverpool,  purchased 
01  tde  £,arl  of  hefton  the  reversion  or  remainder  expectant  on  the  determination  of 
tne  said  lease  of  the  29th  September,  1773,  and  the  term  and  interest  thereby  granted, 
01  and  in  al  and  singular  the  plots,  pieces,  or  parcels  of  land  and  premises,  granted 
and  demised  by  the  said  lease  of  the  29th  September,  177.3,  and  of  and  in  the  rents 
or  gross  sums  of  money,  and  the  arrears  thereof,  bv  the  said  indenture  of  lease  reserved 
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ana  made  payable  And  in  or  about  the  year  1810,  the  mayor,  bailiffs,  and  burgesses 
ot  Liverpool  purchased  from  William  Roe  all  and  singular  the  pieces  or  parcels  of  land 
and  premises  comprised  m  the  said  lease  of  the  29th  September,  1773,  and  not  assigned 
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by  the  said  William  Eoe  to  the  said  Edward  Bate  and  George  Jackson,  by  the  said 
indenture  of  the  7th  March,  1783,  and  all  the  estate,  right,  and  interest  of  the  said 
William  Eoe,  of  and  in  the  same  premises ;  and  the  same  were  duly  conveyed  and 
assigned  to  the  said  ma^vor,  bailifts,  and  burgesses  accordingly. 

One  hundred  and  thirty  pounds,  the  amount  of  the  first  of  the  fines,  gross  sums, 
or  rents,  payable  under  and  by  virtue  of  the  said  lease,  became  due  and  payable  on 
the  29th  September,  1793,  before  the  purchase  by  the  mayor,  bailifi's,  and  burgesses, 
and  the  same  was  paid  by  the  parties  to  the  Earl  of  Sefton.  Two  hundred  and  sixty 
pounds,  being  the  second  of  the  said  fines,  became  due  and  payable  on  the  ■29th 
September,  1813,  after  the  purchase  by  the  mayor,  bailitl's,  and  burgesses 

[571]  By  an  act  of  Parliament,  passed  in  the  8th  year  of  Queen  Anne,  intituled 
"An  Act  for  making  a  convein'ent  dock  or  basin  at  Liverpool,  for  the  security  of  all 
ships  trading  to  and  from  the  port  of  Liverpool,"  the  trustees  of  the  Liverpool  Docks 
were  incorporated.  And,  by  an  act  of  Parliament  passed  in  the  6th  year  of  Geo.  4, 
intituled  "An  Act  for  the  further  improvement  of  the  port,  harbour,  and  town  of 
Liverpool,  and  altering,  e.xteiiding,  and  amending  the  several  acts  relating  thereto," 
various  powers  were  given  to  the  trustees,  for  purchasing  lands  for  the  piuposes  of 
the  act,  for  assessing  the  value  by  a  jury,  and,  in  case  of  dispute,  for  paying  the  money 
into  the  Court  of  E.xehequer.  In  a  schedule  annexed  to  the  last-mentioned  act  of 
Parliament,  the  pieces  or  parcels  of  land  and  premises  before  mentioned  were 
resjjectively  described. 

In  1827,  the  trustees  of  the  Liverpool  Docks,  in  pursuance  of  the  said  acts  of 
Parliament,  purchased  of  the  mayor,  bailifi's,  and  burgesses  of  Liverpool,  all  their 
estate,  right,  and  interest  in  the  premises ;  and,  after  such  purchase,  and  in  the  same 
vear,  the  trustees  of  the  Liverpool  Docks  became  desirous  to  purchase  the  estate  and 
interest  of  the  plaintiff  in  the  piece  or  parcel  of  land.  Lot  2S,  granted  and  demised  by 
the  lease  of  29th  September,  1773,  and  of  and  in  the  piece  or  parcel  of  land  and 
premises  granted  and  demised  to  the  plaintiff"  by  the  lease  of  the  31st  December,  1815  ; 
and  the  plaintitf  and  the  trustees  being  unable  to  agree  upon  the  price  to  be  paid  for 
the  same,  the  trustees  caused  a  jury  to  be  summoned,  in  the  manner  directed  by  the 
act,  and  an  inquiry  took  place  on  the  15th  of  June,  1827,  and,  by  an  adjournment, 
on  the  following  day  ;  and,  on  such  inquiry,  a  question  arose  between  the  trustees  of 
the  Liverpool  Docks  and  the  plaintiff — Whether  the  plaintiff"  was  entitled  to  the 
benefit  of  the  covenant  for  renewal  cont;;ined  in  the  lease  of  the  29th  September,  1773, 
with  respect  to  such  part  of  the  premises  thereby  demised  as  had  been  assigned  to, 
and  vested  in,  the  plaintiff" I  And,  with  a  view  to  save  time,  it  was  arrang-[572]-ed, 
that  the  value  of  the  plaintiff's  interest  in  the  premises  demised  by  the  lease  of  the 
29th  September,  1773,  should  be  assessed  and  valued  with  reference  to  both  events, 
viz.  Whether  the  plaintiff'  was,  or  whether  he  was  not,  entitled  to  the  benefit  of  the 
covenant  for  renewal  contained  in  the  said  last-mentioned  lease.  And,  to  meet  the 
former  case,  the  value  of  the  residue  of  the  said  term  of  eighty  years,  namely  twenty- 
six  years  and  a  half,  with  the  addition  of  the  further  term  of  three  lives  and  twenty- 
one  years,  to  commence  from  the  expiration  of  the  said  term  of  eighty  years,  granted 
by  the  said  leiise  of  the  29th  September,  1773,  was  to  be  assessed  ;  and,  to  meet  the 
latter  c;ise,  the  value  of  the  term  of  twenty-six  years  and  a  half,  being  the  then  residue 
of  the  said  term  of  eighty  years  only,  was  to  be  assessed. 

The  jury,  by  their  inquisition,  dated  the  16th  day  of  June,  1827,  assessed  the 
value  of  the  estate  and  interest  of  the  plaintiff  of  and  in  the  premises  respectively, 
and  awarded  the  recompense  to  be  paid  for  the  same  in  manner  following  (that  is  to 
say),  the  sum  of  49,4001.  for  the  est^ite  and  interest  of  the  plaintiff  in  the  whole  of 
the  premises,  as  well  those  comprised  in  the  lease  of  the  29th  September,  1773,  and 
assigned  to  him  as  aforesaid,  as  those  comprised  in  and  demised  to  him  by  the  lease 
of  the  31st  December,  1815.  But,  if  the  plaintiff  should  be  entitled  to  a  renewed 
leiise  for  three  lives  and  twenty -one  years  in  the  premises  described  in  the  inquisition, 
(being  such  part  of  the  premises  demised  by  the  lease  of  the  29th  September,  1773, 
as  had  been  assigned  to  and  vested  in  the  plaintiff),  then,  and  in  that  case,  at  the  sum 
of  61,6721. 

The  value  of  the  premises  demised  by  the  lease  of  the  29th  September  1773,  and 
so  assigned  to  and  vested  in  the  plaintiff,  was  assessed  and  valued  by  the  Jury  in 
manner  following,  that  is  to  say,  without  any  right  or  benefit  of  renewal,  at  the  sum 
of  28,838L;  and,  with  the  right  or  benefit  of  renewal,  at  the  sum  of  41,1101.  :  the  value 
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of  the  said  right  or  benefit  of  renewal  being,  therefore,  assessed  and  valued  at  [573] 
the  sum  of  1 2,27  21.  The  value  of  the  plaintiff's  interest  in  the  premises  demised  to  the 
plaintiff,  by  the  said  indenture  of  lease  of  the  31st  December,  1815,  was  assessed  by 
the  Jury  "at  the  sum  of  20,5621. ;  but  with  respect  to  which  no  right  of  renewal 
subsisted,  nor  did  any  question,  difi'erence,  or  dispute  in  respect  thereto  exist  between 
the  trustees  and  the  plaintiff. 

The  trustees  of  the  Liverpool  Docks,  immediately  after  the  verdict,  entered  into 
the  possession  of  the  whole  of  the  premises. 

The  bill,  which  was  filed  for  a  specific  performance  of  the  contract,  charged,  that 
the  plaintirt  was  entitled  to  the  benefit  of  the  covenant  for  renewal,  with  respect  to 
the  premises  comprised  in  the  lease  of  the  29th  September,  1773,  and  so  assigned  to 
and  vested  in  him  ;  and  that  although  no  pait  of  the  fine  or  sum  of  2601.  was  in  fact 
paid  by  the  plaintiff  or  the  persons  under  whom  he  claimed  title,  nor  had  any  rent  in 
respect  of  the  premises  been  paid  since  the  purchase  by  the  mayor,  bailiffs,  and 
burgesses  of  Liverpool,  yet,  that  the  non-payment  thereof  had  not  arisen  through  the 
neglect  or  default  of  the  plaintifl'and  the  persons  under  whom  he  derived  title,  to  pay 
the  same,  but  from  the  omission  or  neglect  of  the  mayor,  bailiffs,  and  burge.sses,  under 
whom  the  trustees  of  the  Liverpool  Docks  claimed,  to  call  for,  or  require  payment  of 
any  part  of  the  fine  or  gross  sum,  or  of  the  rents ;  and  which  proportionable  part  of 
the  tine  or  of  the  rents  was  never  in  any  manner  ascertained  or  fixed  :  and  that  the 
non-payment  of  a  proportionable  part  of  the  fines  or  rents  was  not,  therefore,  in 
equity,  or  even  at  law,  any  forfeiture  or  waver  of  the  benefit  of  the  said  covenant 
for  renewal,  pai'ticularly  as  the  plaintiff,  by  his  bill,  offered  to  pay  to  the  trustees 
of  the  Liverpool  Docks  a  proportionable  share  of  the  arrears,  if  the  Court  should 
so  direct. 

The  bill  further  charged,  that  if  the  lease  of  the  29th  September,  1773,  had 
remained  vested  in  the  said  William  Roe,  or  the  mayor,  bailiffs  and  burgesses  of 
Liverpool ;  [574]  and  the  mayor,  bailifi's,  and  burgesses  had  not  purchased  the  rever- 
sion of  the  premises,  but  had  obtained  a  renewed  lease  of  the  premises,  according  to 
the  covenants  for  renewal  contained  in  the  lease  of  the  29th  September,  1773;  the 
plaiutifi'  would  have  been  entitled,  at  any  time  before  such  renewal,  on  payment  of 
a  proportionable  part  of  the  fines  and  rents,  to  have  had  the  benefit  of  the  renewal 
with  respect  to  the  premises  so  assigned  to  and  vested  in  him.  And  that  the  mayor, 
bailiff's,  and  burgesses  of  Liverpool  could  not,  by  purchasing  the  reversion  of  the  said 
premises,  defeat  the  right  of  the  plaintiff'  to  a  renewal  of  the  lease  of  the  29th 
September,  1773,  so  far  as  respected  the  premises  therein  comprised,  and  so  assigned 
to  and  vested  in  him. 

The  bill  further  chai-ged,  that  the  trustees  of  the  Liverpool  Docks  persisted  in 
retaining  the  possession  of  the  premises,  as  the  purchasers  and  owners  thereof,  but 
refused  to  pay  the  amount  of  the  purchase-money  to  the  plaintiff',  or  into  the  Bank  in 
the  name  of  the  Accountant-General  of  this  Court,  in  pursuance  of  the  act;  and  that 
the  trustees  had  opposed  an  application  made  by  the  plaintiff  for  a  mandamus  to 
compel  them  to  pay  the  purchase-money  into  the  Bank  in  the  name  of  the  Accountant- 
General  of  this  Court,  and  which  application  was  therefoie  dismissed,  on  the  ground 
that  the  Court  had  no  jurisdiction  to  compel  such  payment. 

To  this  bill  the  defendants  put  in  a  general  demurrer,  for  want  of  equity. 

Mr.  Fonblanque  and  Mr.  Wilbraham  in  support  of  the  demurrer.  The  plaintiff 
has  forfeited  his  right  to  the  renewal  by  not  paying  his  proportion  of  the  gross  fines 
or  sums  of  money  which  were  to  be  paid  at  the  times  stipulated  by  the  original  lease. 
That  no  part  of  the  fines,  nor  any  rent,  has  been  paid  by  the  plaintiff',  or  the  persons 
under  whom  he  claims  title  since  the  purchase  by  the  Corporation  of  Liverpool,  is 
admitted  ;  and  theplaintiff  endeavours  to  excuse  the  non-payment,  bv  allet;ing  that  no 
part  of  the  said  fines  or  gross  sums,  or  of  the  rents,  has  [575]  at  any  time  been 
demanded.  The  forfeiture,  however,  was  equally  the  same.  A  time  having  been  fixed  by 
the  original  lease  for  the  payment  of  the  gross  fines  and  of  the  rents,  the  non-payment 
at  that  time,  though  not  demanded,  was  tantamount  to  a  refusal  to  pav.  Bracebridge 
V.  hucktey  (2  Price,  200).  In  the  discussion  in  that  case.  Lord  Chief  Baron  Thomson 
expressly  states- "If  a  man  covenant  to  do  an  act  within  a  certain  time,  no  demand 
IS  necessary ;  and  a  neglect  of  performance  is  tantamount  to  a  refusal  in  law"  (ibid, 
-i^j.  In  bayley  v.  The  Corporation  of  Leominster,  under  a  lease  for  three  lives,  with 
a  covenant  to  renew  on  certaiu  terms  when  one  life  should  di'op,  the  lessee  having 
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suffered  two  lives  to  drop,  was  held  not  entitled  to  a  performance  of  the  covenant  for 
renewal ;  and  in  deciding  that  case,  the  Lord  Chancellor  said,  it  had  been  so  deter- 
mined, over  and  over  again,  in  the  House  of  Lords,  upon  Irish  cases.  If  the  plaintiff, 
or  the  person  under  whom  he  derives  title,  had  desired  the  benefit  of  the  covenant, 
the}'  should  have  strictly  performed  the  condition  on  which  the  renewal  was  to  be 
granted.  They  ought  to  have  required  the  Corporation  to  take  some  measures  for 
fixing  the  amount  of  the  proportions  of  the  fines  and  rents  to  be  paid  by  the  plaintiff, 
and  those  under  whom  he  claims  ;  but  no  such  application  was  ever  made  to  the 
Corporation.  The  plaintiff"  in  this  Ciise  does  not  stand  in  the  situation  of  an  under- 
lessee,  but  of  an  assignee.  The  covenant  by  the  original  lessor  was  to  grant  one 
renewed  lease  of  the  premises  to  the  lessee,  his  executors,  administrators,  or  assigns ; 
and  Roe,  the  administrator  of  the  lessee,  having  assigned  a  part  of  the  premises  for 
all  the  term  and  interest  granted  by  the  lease,  the  covenant  is  gone  at  law,  for  the 
lessor  could  not  be  called  upwn  to  grant  more  than  one  lease  to  the  lessee,  or  his 
representatives  ;  whilst  the  lessee,  having  parted  with  a  portion  of  the  property,  could 
not  be  in  a  situation  to  Uxke  a  renewed  lease  of  the  whole  of  the  [576]  premises. 
The  covenant  being  gone  at  law,  equity  will  not  give  effect  to  it. 

Mr.  Spence,  for  the  bill.  The  persons  who  now  s;iy  that  this  covenant  cannot 
be  performed,  are  the  very  persons  who,  by  their  own  acts,  have  placed  us  in  this 
situation.  It  would  be  most  unjust  if  the  Corporation  were  allowed  to  relieve  them- 
selves from  the  covenant  to  renew  by  purch;ising  the  reversion,  and  so  destroying  the 
original  lease.  The  Corporation  stood  in  the  place  of  Hoe,  from  whom  they  took  an 
assignment,  with  notice  of  the  assignment  to  Bate  and  Jackson. 

Feb.  1st. — The  Lord  Chief  B.\ron  now  delivered  the  judgment  of  the  Court: — 
This  demurrer  was  argued  before  Bixron  Vaughan  and  myself,  and  1  am  authorized 
to  say,  that  Baron  Vaughan  is  of  the  same  opinion  with  myself  as  to  the  result,  and 
for  the  same  reasons.  \Ve  have  not  been  furnished  with  a  copy  of  the  demurrer,  but 
we  presume  it  to  be  a  general  demurrer  for  want  of  equity.  The  bill  prays  a  specific 
performance  of  the  contract  mentioned  in  the  pleadings,  and  a  declaration  that  the 
plaintiff  is  entitled  to  be  paid  the  sum  of  61,6721.,  the  amount  assessed  as  the  value 
of  the  plaintifTs  interest  in  the  property. 

The  question  is,  whether  the  plaintiff  is  entitled  to  be  paid  the  sum  of  61,6721., 
the  amount  assessed  as  the  value  of  his  interest,  supposing  him  to  be  entitled  to  the 
benefit  of  the  covenant  for  renewal,  or  the  sum  of  41,1101.,  the  amount  assessed,  on 
the  supposition  that  he  is  not  entitled  to  the  benefit  of  that  covenant.  The  whole 
case  turns  on  this. 

The  first  instrument  stated  in  the  bill  is  a  demise  by  Earl  Sefton  to  Charles  Roe 
for  eighty  years,  from  29th  September,  177.3.  [His  Lordship  st;ited  the  terms  of 
that  demise.]  Charles  Roe  died  in  1778;  William  Hoe  was  his  administrator.  On 
the  7th  .March,  17S3,  AVilliam  Roe,  by  an  [577]  indenture,  assigned  to  Bate  and 
Jackson  part  of  the  land  described  as  Lot  i8,  for  the  residue  of  the  term  of  eighty 
years,  and  such  further  term  as  Roe  was  entitled  to,  subject  to  the  payment  of  a 
proportionate  part  of  the  rent,  and  of  the  sums  to  be  paid  for  fines.  It  is  to  be 
observed,  that  in  this  instrument  no  specific  sura  is  mentioned  as  the  proportion  to 
be  paid.  No  sum  being  mentioned,  nor  any  rate  of  proportion  stated,  one  can  only 
suppose  that  it  was  to  be  calculated  according  to  the  relative  values  of  the  property. 
It  is,  however,  for  the  purposes  of  this  case,  sufficient  to  state,  that  the  plaintiff  is  the 
assignee  of  Bate  and  Jackson,  and  entitled  to  all  their  rights  and  privileges,  and  bound 
by  all  the  covenants  entered  into  by  them.  In  1S09,  as  stated  in  the  bill,  but  as  it 
is  to  be  collected  from  the  deeds,  in  l-'Oi,  but  which  is  immaterial,  the  Mayor  and 
Corporation  purchased  of  the  Elarl  of  Sefton  the  reversion  in  the  premises,  subject  to 
the  lease,  together  with  all  rents,  rights,  &c.,  and  of  course  the  rent  and  the  fines 
reserved  by  the  lease  of  September,  1773  ;  and  if  all  the  stipulations  contained  in  that; 
lease  had  been  complied  with,  they  would  have  been  bound  to  grant  the  further  lease. 
Now,  the  first  instalment  of  1301.  was  paid,  but  I  take  it  as  a  fact  that  no  part  of  the 
subsequent  instalments  have  ever  been  paid.  After  the  purchase  of  the  reversion, 
the  same  Corporation  purchased  from  Roe  all  the  premises  comprised  in  the  lease 
which  had  not  Vjeen  assigned  to  Bate  and  Jackson.  They  therefore  stood  in  the 
double  character  of  lessor  and  lessee ;  on  the  one  hand,  bound  by  the  obligations 
entered  into  by  Lord  Sefton,  and,  on  the  other  hand,  entitled  to  all  the  benefits  to 
which  that  nobleman  was  entitled  under  the  lease.     They  were,  therefore,  entitled  to 
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receive  all  the  sums  of  money  payable  as  fines,  and  were  bound  by  all  the  covenants 
contained  in  the  lease.  The  question  is— Whether  the  amount  assessed  by  the  Jury 
to  be  paid  to  the  plaintiff  for  his  interest  ought  to  be  computed  on  the  assumed 
ground  of  his  being  entitled  to  the  benefit  of  the  covenant  for  renewal  or  noti  [578] 
The  objection  stated  in  the  argument  against  his  right  to  the  benefit  of  the  covenant 
for  renewal  is,  that  these  fines  or  gross  sums  have  not  been  paid,  and  particularly, 
that  no  part  of  the  fine  due  in  1813  has  been  paid,  and  that  there  is  no  covenant  or 
obligation  on  the  part  of  the  lessor  to  renew,  except  on  the  strict  and  literal  perform- 
ance of  the  covenant  for  payment  of  the  rents  and  fines. 

The  view  which  Baron  Vaiighan  and  myself  have  taken  of  this  case  is,  that 
the  double  character  represented  by  the  Corporation,  both  of  lessor  and  lessee,  will 
relieve  the  per.sons  claiming  under  Bate  and  Jackson  from  the  strict  perfoi'mance  of 
this  obligation.  And  we  think,  on  looking' at  the  assignment  from  Koe  to  Bate  and 
Jackson,  that,  as  between  them,  it  rested  in  covenant.  To  be  sure,  under  the 
covenant,  the  land  was  charged  with  a  pioportion  of  the  fines ;  what  proportion, 
however,  is  not  stated,  but  rests  on  the  covenant.  If  the  property  had  remained  in 
tlie  hands  of  Roe,  it  would  have  been  his  duty  to  have  paid  the  whole  of  the  fines  or 
gross  sums,  and  to  have  called  on  Bate  and  Jackson,  oi'  their  assignees,  for  payment 
of  their  proportion.  Whatever  may  be  the  strict  rule  of  a  Court  of  law  with  respect 
to  this  as  a  condition,  is  immaterial ;  we  have  only  to  consider  this  case  in  ecjuity. 
And  we  think  it  would  be  the  greatest  injustice  to  allow  the  Corporation  to  take 
advantage  of  their  own  wrong;  and  our  opinion  therefore  is,  that  the  plaintiff  is 
entitled  to  the  largest  sum,  and  that  the  demurrer  must  be  over-ruled. 

Demurrer  over-ruled  with  costs. 

End  of  Hilary  Term  and  Sittings  after. 
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[1]     Reports    of    Cases    Argued    and    Determined    in    the    Courts    of 

EXCHEVUKR     AND     EXCHEQUER     CHAMBER.        EXCHEQUER     OF     PlEAS,    EaSTER 

Term,  11  Geo.  IV. 

Ch.\pple  v.  Dukston.  1830.  The  statute  of  limitations  must  be  replied  specially 
to  a  plea  of  set-off,  and  cannot  be  taken  advaiiUige  of  under  the  general  replica- 
tion of  nil  debet. 

[Followed,  RawUy  v.  Kawley,  1876,  1  Q.  B.  D.  469.     Referred  to,  Dingle  v.  Coppen, 

[1899]  1  Ch.  738.] 

This  was  an  .iction  of  debt  upon  a  money  bond,  a  promissory  note,  and  the  usual 
money  counts.  The  defendant  pleaded,  amongst  other  things,  to  the  count  upon  the 
bond,  a  set-ofT,  and  a  similar  plea  to  the  other  counts;  to  which  the  plaintiH  replied 
that  he  was  not  indebted  to  the  defendant  modo  et  forma  as  in  those  pleas  was  alleged. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  Summer  Assizes  for  the  county  of  Somerset, 
1829,  it  appeared  that  there  was  due  to  the  plaintiff  upon  the  bond,  for  principal  and 
interest,  the  sum  of  771.  10s.,  and  that  the  plaintiff  owed  the  defendant  201.  for  rent 
due  at  Lady-day,  1822.  The  latter  sum  the  defendant  claimed  to  set  off  .against  the 
demand  of  the  plaintiff;  but  the  plaintiff  contended  that  this  debt  was  barred  by  the 
statute  of  limitiitions,  and  that  be  was  entitled  to  take  advantage  of  the  statute,  although 
he  had  not  specially  replied  it.  The  [2]  Lord  Chief  .Justice  directed  the  .)ury  to  find  a 
verdict  for  the  plaintiff,  for  .571.  10s.,  and  gave  the  plaintifl'  leave  to  move  to  increase 
that  verdict,  should  this  Court  be  of  opinion  that  he  could  take  advantage  of  the 
statute  under  his  general  replication. 

In  pursuance  of  this  leave,  Erie,  in  Michaelmas  Term  last,  obtained  a  rule,  calling 
upon  the  defendant  to  shew  cause  why  the  verdict  should  not  be  increased  by  the 
sum  of  201. ;  against  which 

Erskine  shewed  cause.  The  statute  of  limitations  does  not  destroy  the  debt,  but 
merely  bars  the  remedy  ;  Quavtock  v.  England  (.5  Bur.  2628 ;  2  Bl.  702) ;  for  if  it  did 
oper.ate  as  an  extinguishment  of  the  debt,  in  no  form  of  action  need  the  statute  be 
specially  pleaded,  and  no  promise  without  a  fresh  consideration  would  be  sufficient  to 
revive  a  debt  of  longer  standing  than  six  years.  It  is  therefore  a  matter  of  law  which 
does  not  go  to  the  gist  of  the  action,  but  to  the  discharge  of  it,  and  as  such  must  be 
pleaded  (B.  N.  P.  1-52).  Indeed  it  is  admitted  that,  in  assumpsit,  the  statute  of 
limitations  must  be  pleafled  ;  Lee  v .  Rogers  (1  Lev.  110;  see  1  Wms.  Saund.  283,  n.  (2), 
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Diippa  V.  Mai/o) ;  but  a  distinction,  unfounded  in  principle,  has  been  drawn  between 
assumpsit  and  debt.  Thus,  in  Draper  v.  Glossop  (1  Lord  Raym.  153),  it  was  said,  per 
Holt  C.  J.  "If  the  defendant  plead  non  assumpsit,  he  cannot  give  in  evidence  the 
statute  of  'limitations,  because  the  assumpsit  goes  to  the  praster  tense  ;  but  upon  nil 
debet  pleaded  the  statute  is  good  evidence,  because  the  issue  is  joined  per  verba  de 
prffisenti,  and  without  doubt  nil  debet  by  virtue  of  the  statute ;  and  it  is  no  debt  at 
this  time,  though  it  was  a  debt."  The  same  rule  was  adjudged  in  an  Anonymous  case 
reported  in  SaTkeld  (278),  but  these  cases  obviously  proceed  upon  the  notion,  now 
exploded,  [3]  that  the  statute  of  limitations  destroys  the  debt ;  for,  if  the  distinction 
between  the  prfeter  and  present  tense  were  well  founded,  nothing  could  be  given  in 
evidence,  under  the  plea  of  non  assumpsit,  which  occurred  subsequently  to  the  promise  ; 
whereas,  not  only  facts  to  shew  that  no  such  promise  as  that  stated  in  the  declaration 
was  made,  or  that  the  promise  was  void  at  the  time,  by  reason  of  duress,  infancy,  or 
coverture,  but  also  facts  to  shew  that  no  cause  of  action  subsisted  at  the  commencement  of 
the  suit,  as  accord  and  satisfaction,  a  release,  and  the  like  occurring  after  the  promise, 
may  be  given  in  evidence  under  that  plea.  Expediency  requires  that  the  statute  of 
limitations  should  be  pleaded  in  debt  equally  as  in  assumpsit.  The  exceptions  in  the 
statute  are  alike  applicable  to  both  actions,  and  the  plaintiff  is  equally  liable  to  be 
surprised.  In  either  case  the  statute  does  not  extinguish  the  debt,  but  only  takes 
away  the  remedy;  and  as  in  either  case  the  defendant  may  insist  upon  the  statute 
or  waive  it,  if  he  intend  to  insist  upon  the  statute  he  should  plead  it,  to  prevent 
surpiise  (1  Wras  Saund.  283,  n.  (2)).  Against  the  general  application  of  this  rule, 
the  case  of  Duppa  v.  Muyo  (1  Saund.  282)  does  not  militate.  That  case  decided,  that 
a  plea  of  nil  debet  infra  sex  annos  should  conclude  to  the  country  ;  but  that  plea 
amounted  to  the  general  issue  merely,  the  words  infra  sex  annos  being  surplusage ; 
because  if  the  defendant  owed  nothing  at  the  commencement  of  the  suit,  it  was 
immaterial  whether  he  had  owed  any  thing  at  any  other  period  within  six  years, 
and,  if  he  was  then  indebted,  it  mattered  not  how  long  the  debt  had  been  due.  By 
equitable  construction,  the  statute  of  limitations  has  been  applied  to  a  set-off,  and  a 
debt  barred  by  the  statute  cannot  be  set  off;  but  as  the  defendant  waives  the  statute 
by  not  pleading  it,  so  does  the  plaintiff  if  the  statute  be  not  replied.  The  rule  of 
expediency  is  equally  applicable  to  a  replication  as  to  a  plea,  and  the  mere  change  [4] 
of  character  between  the  parties  can  afford  no  solid  distinction.  A  defendant  is  not 
bound  to  avail  himself  of  his  set-off,  but  may  bring  a  cross  action,  in  which  case  the 
statute  must  be  pleaded  :  why  then,  if,  to  avoid  circuity  of  action,  the  set-off  be 
pleaded,  should  the  defendant  be  placed  in  a  worse  situation  than  if  he  had  sued  for 
the  amount.  In  a  book  of  authority  (Bull.  N.  P.  180),  it  is  said  :  "  A  debt  barred  by 
the  statute  of  limitations  cannot  be  set  off.  If  it  be  pleaded  in  bar  to  the  action,  the 
plaintiff  may  I'eply  the  statute  of  limitations.  If  it  be  given  in  evidence  on  a  notice 
of  set-off,  it  may  be  objected  to  at  the  trial."  So,  in  Remington  v.  Stcvcm  (2  Str. 
1271),  it  was  held,  that  the  statute  of  limitations  may  be  replied  to  a  plea  of  set-off. 
In  legal  construction  the  word  "may"  is  here  to  be  understood  as  "must";  for,  if  the 
statute  be  available  at  all  against  a  set-off,  it  can  only  be  subject  to  the  same  rules  as 
if  the  set-off  constituted  the  subject  of  a  distinct  action.  This  view  is  confirmed  by 
the  statute  9  Geo.  4,  c.  14,  s.  4,  which  places  original  demands  and  contracts  alleged 
by  way  of  set-off  upon  the  same  footing  with  respect  to  the  statute  of  limitations. 

Erie,  contra.  The  defendant  is  liable  to  be  surprised  by  many  defences  that  may 
be  given  ni  evidence  under  the  general  issue  ;  and,  even  in  criminal  pleading,  no  notice 
is  given  to  the  defendant,  by  allegations  which  are  held  to  be  immaterial.  Expediency 
IS  not,  therefore,  a  safe  ground  of  decision  in  this  case.  Keferring  to  the  words  of 
the  statute,  and  the  earlier  authorities,  it  would  seem  that  in  no  case  need  the  statute 
be  pleaded,  the  debt  being  destroyed  when  more  than  six  years  old.  Brrjvm  v.  Hancock 
(Cro.  Car.  11.5).  However,  in  the  action  of  assumpsit  it  has  been  decided,  that  the 
statute  must  be  pleaded  ;  but  in  debt  there  is  no  decision  to  that  effect.  On  the 
contrary,  [5]  although  the  modern  practice  may  have  been  otherwise,  the  case  of 
Urap^TY.  Glo^sop{\  Lord  Raym.  153),  and  the  ^?w7/)/'««".' ca.se  in  Salkeld  (278),  expressly 
shew  that  the  statute  of  limitations  may  be  given  in  evidence  under  the  plea  of  nil 
debet.  Upon  thi.  subject  the  opinion  of  Lord  Holt  is  entitled  to  great  consideiation, 
sanctioned  as  it  is  by  the  authority  of  Lord  Chief  Baron  Comyns  (Com.  Dig.  Plead. 
(2  V\ .  10),  and  the  case  of  Duppa  v.  Mayo  (1  Saund.  282).  But  there  is  no  case  to 
shew,  that  the  statute  must  be  replied  to  a  plea  of  set-off ;  for  the  authorities  referred  to 
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merely  shew,  that  it  may  be  replied ;  which  will  be  true,  although  it  may  also  be 
given  iu  evidence  under  a.  general  replication  of  nil  debet.  Were  it  otherwise,  the 
plaintifl'  would  be  iu  a  worse  situation  than  if  he  were  defendant  to  an  action  for  the 
recovery  of  the  subject  of  the  set-oft";  for  a  defendant  may  plead  several  pleas,  whereas 
one  matter  only  can  be  replied. 

Cur.  aflv.  vult. 

Vaugiian,  B.,  now  delivered  the  judgment  of  the  Court  as  follows : — 

This  was  an  action  of  debt  tried  before  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas  at  the  last  Summer  Assizes  for  the  county  of  Somerset. 

The  first  count  of  the  declaration  was  upon  a  bond,  dated  -Ith  March,  1800,  and 
conditioned  for  the  payment  of  1501.,  with  interest;  the  second  count  was  upon  a 
promissory  note,  and  there  were  also  added  the  common  money  counts. 

The  defendant  pleaded  to  the  first  count  on  the  bond,  non  est  factum,  solvit  post 
diem,  solvit  post  diem  by  the  executors  of  the  co-obligor,  and  a  set-oft";  and,  to  the 
other  counts,  uil  debet,  the  statute  of  limiUitions,  and  a  set-oft".  Issues  were  joined  on 
these  several  pleas:  and  to  the  pleas  [6]  of  set-off",  the  common  replication  was  filed, 
that  the  plaiutitl  was  not  indebted  modo  et  forma  as  in  those  pleas  was  alleged,  con- 
cluding to  the  country. 

Upon  the  trial  of  the  cause,  it  was  admitted  by  the  defendant,  that  501.  remained 
due  upon  the  bond,  together  with  interest  thereon,  from  the  year  ItiOO,  amounting 
to  771.  10s.  The  defendant  proved,  that  the  plaintitt'  was  indebted  to  him  in  the 
sum  of  201.,  for  rent,  which  became  due  at  Lady-day,  1822,  for  certain  premises 
occupied  by  the  plaintiff"  under  the  defendant,  and  which  he  insisted  ought  to  be 
deducted  from  the  771.  10s.  admitted  to  be  due  from  him  to  the  plaintiff'  upon  the 
bond.  The  plaintiff",  on  the  other  hand,  contended  that,  more  than  si.v  years  having 
elapsed  since  that  debt  accrued,  the  defendant's  remedy  for  the  recovery  of  it  was 
barred  by  the  statute  of  limitations,  and  that  he  was  entitled  to  the  benertt  of  that 
stiitute,  under  the  common  form  of  replication  to  the  plea  of  set-off',  without  reply- 
ing the  statute  of  limiUitions  specially. 

The  Lord  Chief  Justice  of  the  Common  Pleas  seems  to  have  been  of  opinion, 
that,  as  the  plaintiff"  had  not  replied  the  statute  of  limitations  to  the  plea  of  set-off", 
the  defendant  was  entitled  to  set-off"  this  sum  of  20l.,  although  it  was  a  debt  which 
had  accrued  more  than  six  years  before  the  plea  pleaded,  and  therefore  directed  the 
Jury  to  find  their  verdict  for  the  plaintiff"  for  571.  10s.  on)}',  reserving  to  the  plaintiff" 
the  liberty  to  move  to  increase  the  verdict  to  the  sum  of  771.  10s.,  if  this  Court  should 
be  of  opinion  that  he  was  entitled  to  the  larger  sum. 

The  question,  therefore,  reserved  for  the  opinion  of  the  Court  upon  this  state  of 
facts  is,  whether,  to  a  plea  of  set-off',  pleaded  in  an  action  of  debt,  the  plaintiff"  is  bound 
to  reply  the  statute  of  limitations,  or  whether  he  may  avail  himself  of  the  benefit  of 
that  statute,  upon  the  common  replication  that  he  was  not  indebted  modo  et  forma, 
concluding  to  the  country. 

[7]  The  case  was  ably  argued  by  Mr.  Erie  for  the  plaintiff,  and  Mr.  Erskine  for 
the  defendant,  and  many  authorities  were  cited,  which  we  have  thought  it  our  duty 
to  examine ;  and  which,  after  due  consideration,  have  induced  us  to  conclude,  that  the 
view  taken  of  the  question  by  the  Loid  Chief  Justice  of  the  Common  Plea.s,  upon  the 
trial  of  the  caiise,  was  the  correct  one  :  viz.  that  the  plaintiff',  having  omitted  to  reply 
the  statute  of  limitations  to  the  plea  of  set-off,  was  precluded  from  availing  himself  of 
that  statute  as  a  bar  to  the  defendant's  cross  demand. 

There  are  few  acts  of  Parliament  which  have  generated  more  controversy,  and 
been  productive  of  more  litigation,  than  the  statute  21  'ac.  1,  c.  16,  which  was  passed 
(as  the  preamble  of  it  declares)  for  the  purpose  of  quieting  men's  estates,  and  for  the 
avoiding  of  suits. 

The  multiplicity  of  cases  and  the  many  contradictory  decisions  to  be  found  in  our 
Common  Law  Reports  upon  the  construction  of  this  sUitute,  afford  the  strongest 
evidence  of  the  inconvenience  and  mischief  occasioned  by  a  departure  from  the  plain 
and  literal  sense  of  the  act,  and  from  too  much  refinement  in  construing  its  provisions. 
The  third  section  enacts,  that  the  dirt"erent  personal  a':tioiis  therein  enumerated,  shall 
be  brought  within  the  I'espective  periods  of  time  limited  by  that  section,  and  not  after. 
And  in  Brown  v.  Hancock,  one  of  the  earliest  cases  which  occurred  after  the  passing  of 
the  act,  in  the  fourth  year  of  the  reign  of  Charles  the  1st,  and  which  is  reported  in 

Ex.  Div.  IV.— 42 
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Cro  Car  115,  the  Court  of  Common  Pleas  held,  that,  if  it  appeared  by  the  plaintiff's 
own  sh'ewin"  that  the  action  was  not  brought  within  the  limited  time,  or  if  the  contract, 
whether  in  Assumpsit  or  debt,  were  alleged  to  be  within  the  time,  and,  upon  ml  debet 
or  non  assumpsit  pleaded,  it  appeared  in  evidence  that  the  assumpsit  or  contract  was 
beyond  the  time,  the  action  lies  not,  and  the  defendant  shall  take  advantage  thereof, 
if  It  l>e  specially  found  by  the  Jury  ;  for,  the  statute  is  in  the  negative,  that  be  [8] 
shall  not  maintain  such  action  after  the  period  limited  by  the  statute  had  expired. 
But  this  decision  was  not  long  acted  upon,  for,  in  the  following  year,  the  Judges  of 
the  Court  of  King's  Bench  determined,  upon  eri-or  from  the  Common  Pleas,  in  Thursby 
V.  Warren  (Cro.  Car.  160),  that  the  statute  of  limitations  must  be  pleaded,  although 
the  declaration  alleged  both  the  promise  and  the  breach  of  it  to  have  been  made  more 
than  six  years  before  the  commencement  of  the  suit.  The  same  point  was  determined 
in'.S7i/c  V.  Findi.  (Cro.  Car.  381),  Haivkinge  v.  Bill  head  (Cro.  Car.  404),  Zee  v.  Rogers 
(1  Lev.  110),  and  in  Gmld  v.  Johnson  (Lord  Kaym.  838),  which  latter  case  came  also 
bv  writ  of  error  from  the  Court  of  Common  Pleas.  One  of  the  errors  assigned  in  that 
case  was,  that  it  appeared  upon  the  declaration  that  the  cause  of  action  accrued  more 
than  six  years  before,  and  therefore  it  was  not  necessary  to  plead  the  statute.  But 
the  Court  determined  that  the  statute  must  be  pleaded,  that  the  plaintiff  might  have 
the  opportunity  of  replying  to  such  matter,  for  it  may  be  that  the  original  was  sued 
within  six  years  after  the  cause  of  action  accrued. 

A  distinction  seems  to  have  been  taken  as  to  the  form  of  pleading  in  assumpsit  and 
debt,  the  authorities  agreeing  that,  in  assumpsit,  the  defendant  must  plead  the  statute, 
and  conclude  his  plea  with  a  verification,  to  give  the  plaintiff  an  opportunity  of 
answering  it,  whereas  in  debt  the  defendant  may  give  the  statute  in  evidence  under 
nil  debet  generally.  The  reason  assigned  by  Lord  Holt  for  this  distinction  is,  that  in 
debt  upon  nil  debet  pleaded  the  statute  of  limitations  may  be  given  in  evidence, 
because  it  has  made  it  no  debt  at  the  time  of  the  plea  pleaded,  the  words  of  which  are 
in  the  present  tense  :  but,  in  assumpsit,  the  statute  of  limitations  cannot  be  given  in 
evidence,  [9]  for  it  speaks  of  a  time  past,  and  relates  to  the  time  of  making  the  promise. 
Draper  v.  Glussop  (1  Lord  Raym.  153),  Anon.,  cor.  Holt,  C.  J.,  at  Hertfoid,  1690 
(1  Salk.  278). 

This  rule,  originating,  as  it  should  seem,  in  this  decision  of  Lord  Holt,  has  been 
incorporated  into  the  admirable  Digest  of  Lord  Chief  Baron  Comyns  (Pleadei'  (2  W. 
17)),  where,  in  enumerating  the  cases  in  which  the  defendant  may  plead  the  general 
issue  nil  debet,  to  debt  upon  contract,  not  upon  bond,  he  says,  "So,  though  the  debt 
is  barred  by  the  statute  of  limitations,  for  he  could  not  plead  nil  debet  infra  sex  annos, 
but  nil  debet  generally,"  and  cites  the  case  of  Draper  v.  Glassop.  It  appears  to  us  that 
this  distinction  savours  more  of  ingenious  refinement  than  of  plain  and  practical  good 
sense,  and  we  conceive  that  the  same  rule  would  now  be  extended  as  well  to  actions  of 
debt  as  of  assumpsit,  the  same  reasons  for  pleading  the  statute  applying  equally  to  both. 
If  the  statute  is  not  pleaded,  the  plaintiff  is  liable  to  be  surprised,  and  therefore  equally 
unpiepared  to  answer  in  the  one  action  as  in  the  other.  In  neither  case  does  the  statute 
extinguish  the  debt,  but  bars  only  the  remedy,  and  it  is  optional  whether  the  defendant 
will  insist  upon  the  statute  or  waive  it.  If  he  intends  to  insist  upon  it,  he  should  plead 
it  to  prevent  surprise,  and  if  he  does  not,  it  should  be  presumed  he  intends  to  wai\  e  it. 
This  is  the  view  taken  by  the  late  Mr.  Serjt.  Williams,  than  whom  a  sounder  lawyer, 
or  more  accurate  special  pleader  has  rarely  done  honor  to  his  profession  ;  and  he  states 
it  to  be  very  u-sual,  and  the  modern  practice,  to  plead  to  debt  on  simple  contract,  that 
the  cause  of  action  did  not  accrue  within  six  years,  that  the  plaintiff  may  reply,  either 
that  he  was  within  any  of  the  exceptions  in  the  statute,  or  that  he  has  sued  out  a  writ 
within  time,  as  is  the  common  case  in  assumpsit. 

[10]  Assuming,  therefore,  that  there  is  no  solid  foundation  for  any  distinction  in 
the  mode  of  pleading  the  statute  of  limitations,  whether  in  debt  or  in"  assumpsit,  the 
simple  point  to  be  considered  is,  whether,  where  a  set-off  is  pleaded,  the  plaintiff,  in 
order  to  avail  himself  of  the  statute,  must  reply  it  specially.  It  may  be  said,  that 
this  would  impose  a  great  hardship  on  the  plaintiff,  for  as  he  cannot  reply  more  than 
one  matter,  he  would  be  placed  in  a  worse  situation  than  the  defendant,  who  can  plead 
the  statute,  and  also,  under  the  statute  of  Ann.,  insist  upon  any  other  defence.  Indeed, 
It  has  been  suggested  by  Mr.  Starkie,  in  his  valuable  practical  treatise  on  the  law  of 
evidence,  that  it  would  be  unreasonable  that,  in  one  and  the  same  action,  the  defendant 
should  be  indulged  m  making  several  distinct  answers  to  the  plaintifl's  claim,  and  vet 
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that  the  plaintiff,  in  his  answer  to  a  counter  claim,  on  the  part  of  the  defendant,  should 
be  confined  to  one  only  (3  Starkie,  1318). 

We  have  not  been  aV)le  to  find  any  authority  directlj-  upon  this  point.  In  Boiler's 
Nisi  Prius  (ISO),  it  is  said  that  if  a  debt,  barred  by  the  statute  of  limitations,  be 
pleaded,  the  plaintiff  may  reply  the  statute.  If  it  be  given  in  evidence  on  notice,  it 
may  be  objected  to  at  the  trial.  This  dictum  of  Mr.  Justice  BuUer  seems  to  have 
been  founded  upon  the  authority  of  a  very  short  and  loose  note  of  the  case  of  Remington 
V.  Slerevs  ("J  Slra.  1271),  where  it  is  reported  to  have  been  ruled,  that  the  statute  of 
limitations  may  be  replied  to  a  plea  of  set-off ;  but,  in  legal  construction,  we  interpret 
the  expression  "  may  "  imperatively,  to  mean  "  must." 

A  plea  of  set-off  has  ever  been  considered  as  in  the  nature  of  a  cross-deolaration ; 
and,  as  it  is  clear,  that  if  the  defendant  had  sought  to  enforce  his  demand  by  assuming 
the  character  of  plaintiff,  the  adverse  party  could  have  protected  himself  solely  by 
pleading  the  statute  ;  so,  we  [11]  conceive,  that  the  mere  difference  of  the  position  of 
the  names  and  characters  of  the  parties  upon  the  record,  will  not  dispense  with  the 
necessity  of  introducing,  by  way  of  replication,  the  same  subsUmtive  matter  of  defence 
to  the  counter  demand.  Nor  can  the  hardship  of  this  course  of  proceeding  be  with 
justice  complained  of,  when  it  is  remembered,  that  the  plaintiff  is  al  liberty  to  reply 
nil  debet  as  to  part  of  the  defendant's  cross-demand,  and  the  statute  of  limitations  to 
the  residue.  Upon  the  whole,  it  seems  to  us  more  consonant  to  the  acknowledged 
rules  of  pleading,  to  determine  that  the  statute  of  limitations  ought,  in  this  instance, 
to  have  been  replied,  and  that,  the  plaintiff  having  omitted  to  do  so,  the  verdict  must 
stand,  and  this  rule  be  discharged. 

Rule  discharged. (a)' 

A  question  arose  respecting  the  costs  of  this  application,  which  the  plaintiff  claimed 
as  costs  in  the  cause,  and  the  defendant  insisted  that  he  was  entitled  to,  as  having 
succeeded  in  the  motion.  The  Master  certified  that  neither  party  would  he  entitled 
to  the  costs  of  this  application  without  a  special  order  of  the  Court,  which,  in  this  case, 
was  not  made. 


[12]  SiDDON  V.  East.  Exch.  of  Pleas.  1830. — An  action  of  debt,  for  the  penalty 
of  501.,  (given  by  the  statute  32  Geo.  2,  c.  28,  for  carrying  a  prisoner  to  gaol,  on 
an  arrest  within  twenty-four  hours),  against  a  revenue  officer,  acting  under  a 
warrant  granted  to  him  by  the  Sheriff  by  the  directions  of  the  solicitor  of  Excise, 
pursuant  to  the  statute  7  &  8  Geo.  4,  c.  53,  s.  95,  and  founded  upon  an  attachment 
for  not  appearing  to  an  information  filed  in  this  Court  for  smuggling,  may  be 
removed  from  the  Court  of  Common  Pleas  into  the  office  of  pleas  of  this  Court. 

The  plaintiff  having  refused  to  appear,  pursuant  to  a  subpoena,  to  an  infoimation 
filed  against  him  in  this  Court  for  smuggling,  an  attachment  was  issued  to  take  him 
for  his  contempt:  whereupon  the  Sheriff,  by  the  direction  of  the  solicitor  of  Excise, 
in  pui-suance  of  the  statute  7  &  8  Geo.  4,  c.  53,  s.  95, (a)-  gratited  his  wariant  to  the 
defendant,  an  excise  officer,  who,  by  virtue  thereof,  arrested  the  plaintiff,  and,  before 
the  expiration  of  twentv-four  hours,  carried  him  to  prison.  Under  these  circumstances 
the  plaintiff  brought  an  action  against  the  defendant,  in  the  Court  of  Common  Pleas,  to 
recover  the  penalty  of  501.  given  by  the  statute  32  Geo.  2,  c.  28,  s.  12. 

Walton,  for  the  Crown,  now  moved  (on  notice)  to  remove  the  cause  from  the  Court 
of  Common  Pleas  into  the  office  of  ple;is  of  this  Court.  The  jurisdiction  of  this  Court 
to  remove,  into  the  office  of  pleas,  all  cases  touching  the  revenue  of  the  Crown,  cannot 
now  be  disputed  ;  for  the  authority  of  this  Court  has  been  established  by  a  uniform 
course  of  decisions  (see  1  Anstr.  205,  and  note).  But  it  will  lie  oljjected,  that  this  is 
not  a  case  affecting  the  revenue.  1  he  rule,  however,  is  not  confined  to  cases  in  which 
the  revenue  is  in  danger ;  for  an  officer  of  excise  is  entitled  to  this  privilege,  if  he  be 
impleaded  in  any  other  Court  for  an  act  done  virtute  officii.     Thus,  this  Court  has 

(a)i  Garrow,  B.,  who  was  absent  on  account  of  indisposition,  concurred  in  the  judg- 
ment of  the  Court.     The  Lord  Chief  Baron  was  sitting  in  equity. 

(a)2  Which  directs  the  Sheriff  to  grant  his  warrant  in  such  case  to  a  bailiff,  appointed 
by  the  solicitor  of  the  Excise. 
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removed  from  the  Court  of  Common  Pleas,  an  action  of  trespass  and  false  imprisonment 
a<T'iinst  a  revenue  officer,  for  seizing,  in  the  execution  of  his  duty,  the  plaintiff's  ship, 
uDon  suspicion  of  smuggling ;  and  Macdonald,  Chief  Baron,  said,  that  there  could  be 
no  doubt  about  the  mo-[13]-tion,  the  case  being  perfectly  within  the  rule  laid  down 
bv  Evre  Chief  Baron,  in  the  case  of  Cauiharne  v.  Campbell  (1  Anstr.  205,  n.),  arising,  as 
it  did,  out  of  a  transaction  in  the  execution  of  the  defendant's  duty,  as  a  revenue  officer 
(Anon  I  Anstr.  205).  By  the  provisions  of  the  statute  7  &  8  Geo.  4,  c.  53,  s.  95,  the 
defendant  was  an  officer  of  the  Excise  for  the  purpose  of  executing  this  process,  and 
the  act  complained  of  was  done  in  the  execution  of  bis  office.  But  it  is  a  sufficient 
around  for  this  application,  that  the  Crown  may  be  incidentally  affected.  The  Crown 
fs  bound  to  protect  its  officer,  and  a  question  may  arise,  how  far  the  statute  32  Geo.  2, 
c.  28,  is  applicable  to  Crown  process.  This  was  ruled  in  a  case  referred  to  by  Eyre, 
Chiei  Baron,  in  which  an  action  was  brought  against  the  collector  for  Bristol,  for  money 
had  and  received  for  duties  on  glass.  The  collector  had  accounted  for  the  duties  to 
the  Exchequer,  and  could  never  have  drawn  it  back  again,  even  though  there  had  been 
a  recovery  against  him,  and  yet  the  cause  was  removed  to  this  Court ;  for,  although 
the  Kinu-'s  interest  was  not  very  directly  touched,  it  was  incidentally  a  question, 
whether  the  duties  on  glass  were  duties  which  were  or  were  not  to  be  paid. 

F.  Pollock,  contra.  By  the  statute  32  Geo.  2,  c.  28,  s.  12,  any  officer  offending 
against  the  provision  of  that  statute,  forfeits  501.,  to  be  recovered  by  action  of  debt, 
in  auv  Court  of  record  at  Westminster.  It  is  a  remedy  with  which  the  King's  revenue 
has  no  connection  ;  and,  although  this  Court  has  a  general  jurisdiction  to  remove  any 
cause  which  may  involve  a  question  respecting  the  rights  of  the  Crown,  it  has  never 
yet  gone  the  length  now  desired.  The  Ancmi/mmts  case,  cited  from  Anstruther,  does 
not  affect  this  question.  There,  the  right  of  the  officer  to  seize,  and  questions  affeet- 
ina  the  revenue  of  the  Crown,  must  necessarily  have  arisen  ;  but  here,  the  plaintiff 
does  not  [14]  question  the  legality  of  the  arrest,  and  only  says,  that  the  defendant 
has  contravened  the  provisions  of  an  Act  of  Parliament.  The  present  case  can  no  more 
fall  within  the  rule  as  to  the  removal  of  causes,  than  if  the  defendant,  in  the  course  of 
executing  the  process,  had  beaten  or  slandered  the  plaintiff.  No  question  as  to  the 
King's  right  can  possibly  arise.  In  Cawthorne  v.  Campbell  (1  Anstr.  209),  Lord  Chief 
Baron  Eyre  enumerates  four  classes  of  persons  entitled  to  this  privilege,  in  the  language 
of  Walter,  L.  C.  B.  as  follows : — "  The  causes  of  privilege  in  the  Exchequer  are, 
first,  if  one  be  informant  for  the  King — secondly,  if  one  be  accountant  to  the  King 
— thirdly,  if  one  be  debtor  to  the  King — fourthly,  where  one  is  an  officer  of  the 
Court,  or  attends  an  officer  of  the  Court."  He  then  proceeds  to  state  the  nature  of 
the  privilege  of  each  particular  class  : — "  The  debtor's  privilege  is  to  sue  here,  and 
nothing  more ;  the  accountant's  privilege  is  to  sue  and  be  sued  here,  because  he  is 
immediately  attendant  upon  his  duty  ;  the  informer's  privilege  is  a  thing  which  I 
cannot  venture  to  state  precisely,  for  I  do  not  quite  understand  what  it  was  that  Lord 
Chief  Baron  Walter  meant  by  the  informant's  privilege  ;  the  privilege  of  the  officer 
is  also  to  be  tried  here  in  the  office  of  pleas."  But  whatever  may  be  the  extent  of 
the  privilege,  it  is  the  piivilege  of  the  Crown,  and  not  of  the  subject ;  and,  in  every 
case  in  which  this  Court  has  interfered,  an  interest  has  been  shewn  to  exist  in  the 
Crown.  It  is  not  a  personal  privilege  of  the  officers  of  the  revenue,  to  be  sued  in  this 
Court ;  but,  in  the  language  of  the  Lord  Chief  Baron,  "  the  Court  has  always  tied  up 
the  case  in  which  they  will  grant  this  privilege  of  removing  the  action,  to  cases  in 
which  the  action  is  brought  for  something  which  has  been  done  by  them  in  the 
execution  of  their  office."  The  jurisdiction  seems  to  have  originated  in  a  supposed 
contempt  of  the  Court,  in  suing  be-[15]-fore  other  tribunals  on  matters  concerning  the 
revenue  ;  but,  whatever  may  have  been  its  origin,  this  is  admitted  to  be  an  application 
to  the  discretion  of  the  Court;  and  no  case  having  been  made  for  the  exercise  of  this 
extraordinary  power,  the  Court  will  not  interfere. 

Walton,  having  been  directed  by  the  Court  to  apply  his  observations  to  the  question, 
whether  the  defendant  was  acting  as  an  officer  of  the' Excise,  or  merely  as  an  olfieer  of 
the  Sheriffs,  in  reply,  referred  to  the  statute  7  &  8  Geo.  4,  c.  53,  s.  96,  and  to  the 
warrant  annexed  to  the  affidavit,  by  which  it  appeared  that  he  had  been  appointed 
bailiff  by  the  solicitor  of  the  Excise. 

Gakrow,  B.(a)     This  is  an  application  to  remove  into  this  Court  an  action  brought 

(a)  The  Lord  Chief  Baron  was  sitting  in  Equity. 
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in  the  Court  of  Common  Pleas,  in  which  the  plaintiff  complains  of  a  breach  of  the  law, 
which  directs  that  no  prisoner  shall  be  carried  to  gaol  on  an  arrest,  before  the  expira- 
tion of  twenty-four  hours  after  the  arrest.  Happily,  in  these  times,  there  is  no 
disposition  in  this  or  in  any  other  Court,  to  extend  its  jurisdiction  ;  and,  happily  too, 
there  is  now  no  jealousy  on  this  subject,  either  between  the  Courts,  or  in  the  mind  of 
the  public.  I  do  not  apprehend  it  to  be  necessary  to  this  application,  that  the  King 
should  have  a  peculiar  and  direct  interest  in  the  verdict,  but  it  is  sufficient  to  warrant 
the  interposition  of  this  Court,  if  the  subject  matter  of  the  action  be  of  such  a  nature 
as  to  make  it  desirable  that  it  should  be  decided  in  a  Court  which  is  peculiarly  con- 
versant with  questions  arising  upon  the  construction  of  the  revenue  law.  In  the 
present  case  the  warrant  is  granted  to  the  defendant,  on  the  application  of  the  solicitor 
of  E.xcise.  The  defendant  executeil  that  warrant,  and,  ;vs  is  alleged,  executed  it 
improperly.  That  question  will  be  dealt  with  in  [16]  this  Court  in  the  same  maimer 
as  in  auv  other  Court.  It  is  enough,  if  the  subject  concern  the  revenue  and  the 
administration  of  the  law  atTecting  it.  In  the  case  of  Tlie  Cnlleclur  of  Brhlul,  referred 
to  in  Caivlhoine  v.  CampbeU,  this  Court  ordered  the  cause  to  be  tried  here;  though,  ;is 
Lord  Chief  Baron  Eyre  says,  the  King's  interest  was  not  directly  touched,  but  it  was 
incidental  to  the  cause,  whether  the  duties  were  or  were  not  to  be  paid  In  the  present 
case,  if  the  question  were  merely  whether  this  wivs  or  was  not  a  proper  arrest,  it  might 
be  difficult  to  say,  how  the  King  w;is  directly  interested  ;  but,  as  the  arrest  was  under 
Exchequer  process,  a  question  is  likely  to  arise,  whether  the  plaintitl'  was  or  w;is  not 
liable  to  be  treated  in  the  manner  complained  of,  and  such  question  appears  to  me  tit 
to  be  tried  in  this  Court,  where  questions  of  revenue  are  constantly  decided. 

Vavgh.\n,  B.  I  also  am  of  opinion  that  this  cause  ought  to  be  removed.  It  does 
not  appear  to  me  to  be  necessary  to  advert  to  the  diflerent  grounds  upon  which  this 
privilege  is  founded,  because  I  am  of  opinion  that  the  defendant  is  within  the  fourth 
class  of  persons  privileged,  according  to  the  judgment  of  Lord  Chief  Baron  Eyre  in 
the  case  of  Cau-lhonie  v.  VampheU,  which  has  been  so  often  alluded  to  in  this  discussion. 
That  cliuss  is,  "  where  one  is  an  officer  of  the  Court,  or  attends  as  an  officer  of  the 
Court ;  "  which  class  has  very  properly  been  contineil  by  Lord  Chief  Baron  Eyre,  to 
officers  acting  in  the  execution  of  their  duty.  In  my  view  of  the  case,  therefore,  it  is 
only  necessary  to  consider  whether  this  defendant  was  acting  in  the  execution  of  his 
duty  as  an  officer  of  the  Excise,  when  the  act  complained  of  was  committed,  in  order 
to  see  whether  he  is  entitled  to  this  privilege,  and  to  call  for  the  interposition  of  this 
Court.  Now  the  facts  of  the  c;ise  are  shortly  these : — The  defendant,  who  is  an 
officer  of  the  Excise,  [17]  makes  a  seizure,  upon  which  an  infoimatioii  is  tiled  against 
the  plaintiff,  and  a  subpa-na  having  been  issued,  which  the  piaintitf  lefused  to  obey, 
an  attachment  is  sent  to  the  Sherifl',  to  Uike  the  plaintiff  into  custody,  for  his  contempt. 
The  statute  7  &  8  Geo.  4,  c.  53,  s.  95,  directs  the  Sheriff  to  grant  his  warrant  to  the 
officer  selected  by  the  solicitor  of  the  Excise,  and  the  officer  so  appointed  is  not  the 
officer  of  the  Sheriff,  but  the  officer  of  the  Excise,  for  the  subsequent  section  indemni- 
fies the  Sheriff  for  the  acts  of  such  officer.  L'nder  this  statute,  and  by  the  direction  of 
the  solicitor  of  E.xcise,  the  Sheriff  granted  to  the  defendant  his  warrant,  under  which 
the  arrest  took  place,  and  in  consequence  of  which  the  act  complained  of  was  committed. 
I  cannot,  therefore,  but  consider,  that  the  act  was  done  by  the  defendant  in  the 
execution  of  his  office,  as  an  officer  of  the  Excise.  The  defendant  therefore  is  entitled 
to  this  privilege,  upon  the  ground  stated  by  Lord  Chief  Baron  Eyre,  tied  up,  as  it  is, 
to  something  done  in  the  execution  of  his  office. 

HoLL.\ND,  B.  I  agree  with  the  rest  of  the  Court,  on  the  ground  stated  by  my 
brother  Vaughan.  I  should  have  entertained  great  doubt,  if  the  officer  had  not  been 
connected  with  the  proceedings  by  the  authority  of  the  solicitor  to  the  Excise, 
whether  the  Crown  would  have  been  so  far  interested  as  to  make  this  a  fit  case  to 
call  upon  the  Court  to  remove  the  cause.  But  as  the  facts  appear  on  the  affidavits, 
I  entertain  no  doubt. 

Order  granted. 
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[18]  Crowley  v.  Dean.  Exch.  of  Pleas.  1830.— In  a  country  cause,  where  issue 
is  joined  in  Michaelmas  Term,  and  the  plaintift'  does  not  proceed  to  trial  at  the 
Assizes  after  Hilary  Term,  the  defendant  may,  in  Easter  Term,  move  for  judgment 
as  in  case  of  a  nonsuit. 

In  Michaelmas  Terra  last,  issue  was  joined  in  this,  which  was  a  country  cause.  No 
notice  of  trial  was  given.  In  this  Term,  a  rule  for  judgment  as  in  case  of  a  nonsuit 
was  obtained  by  Cresswell,  against  which 

Sir  William  Owen  shewed  cause,  and  contended  that  the  application  was  premature. 
He  cited  Tidd's  Practice  (2  Tidd,  764),  where  it  is  said  that,  "  in  a  country  cause,  where 
notice  of  trial  is  given  for  the  Assizes,  the  defendant  may  move  for  judgment  as  in 
case  of  a  nonsuit ;  but  the  plaintiff  is  not  bound  to  give  notice  of  trial,  till  the  Term 
succeeding  that  in  which  issue  is  joined  ;  and  if  he  do  not,  the  defendant  cannot  move 
for  judgment  as  in  case  of  a  nonsuit,  till  after  the  next  Assizes;"  and  insisted  that 
the  worxl  "  next,"  must  be  understood  to  mean  the  second  Assizes  after  the  issue  was 
joined  ;  for,  otherwise,  that  word  would  be  superfluous,  as  the  defendant  could  not 
move  before  the  next  Term  following  the  first  Assizes.  He  relied  also  upon  the  case 
of  Spiers  v.  Farker,{b)  in  which,  under  the  like  circumstances,  a  similar  rule  had  been 
abandoned;  and  urged,  that  the  rule  of  Court,  Easter  Term,  1824  (M'Clel.  708),  left 
the  question  untouched. 

Cresswell,  contrl  The  plaintiff  is  not  bound  to  pro-[19]-ceed  to  trial  at  the  Assizes 
next  after  the  Term  in  which  the  issue  is  joined;  upon  wlich  ground  this  case  is 
distinguishable  from  that  of  Spiers  v.  Parker.  The  decision  in  that  case  was  strictly 
conformable  to  the  practice  of  the  Court ;  but  here,  two  Terms  elapsed  before  the 
Assizes,  and  the  plaintiff  is  guilty  of  a  default  in  not  taking  down  the  cause  for  trial. 
In  substance,  the  rule  of  Court  directs  that  no  rule  for  judgment  as  in  case  of  a  nonsuit 
shall  be  granted  in  the  next  Term  after  issue  joined,  unless  notice  of  trial  be  given, 
which  implies  an  affirmative  that  such  a  rule  may  be  moved  in  the  third  Term,  where 
the  Assizes  do  not  occur  next  after  the  Term  in  which  issue  is  joined. 

Per  Cur.  Where  there  are  no  cases  which  bear  expresslj'  upon  the  point  before 
the  Court,  we  must  look  to  the  terms  of  the  statute  upon  which  this  application  is 
founded.  The  statute  directs,  that  where  any  issue  is  joined,  and  the  plaintiff  shall 
not  bring  such  issue  to  trial  according  to  the  course  and  practice  of  the  Court,  it  shall 
be  lawful,  upon  motion,  to  give  the  like  judgment  as  in  case  of  a  nonsuit  (14  Geo.  2, 
c.  17,  s  1).  By  the  practice  of  the  Court,  the  plaintiff  must  proceed  to  trial  at  the 
Assizes  next  after  the  Term  succeeding  that  in  which  the  issue  is  joined  ;  and 
therefore  the  plaintiff  has  here  been  guilty  of  a  default.  In  the  case  referred  to  the 
issue  was  joined  in  an  issuable  Term,  and  therefore  that  rule  was  very  properly 
abandoned,  because  in  that  event  the  plaintiff  was  not  bound  to  proceed  "to  trial  at 
the  next  Assizes. 

The  rule  was  ultimately  discharged  upon  a  peremptory  undertaking. 


[20]  Brown  v.  Windsor.  Exch.  of  Pleas.  18.30.— In  1803,  the  plaintiff's  house 
was  built  against  the  pine  end  wall  of  the  defendant's  house,  bv  permission.  In 
1829,  the  defendant  made  an  excavation  in  a  careless  and  un.skilful  manner,  in 
his  own  land,  near  to  his  pine  end  wall,  by  which  he  weakened  his  pine  end  wall, 
and,  consequentially,  injured  the  house  of  the  plaintiff : -Held,  that  an  action  on 
the  case  was  maintainable  for  this  injury.— Declaration  alleged,  that  the  plaintiff 
was  possessed  of  a  messuage  &c.,  belonging  to  and  supporting  which  there  were 
certain  foundations,  which  the  plaintiff  had  enjoyed,  &c.,  and  ought,  Ac,  to  enjoy. 


(h)  In  that  case,  issue  was  joined  in  a  country  cause  in  Trinity  Term,  but  no  notice 
of  trial  was  given.  In  Hilary  Term,  Kelly  obtained  a  rule  for  judgment  as  in  case  of 
a  nonsuit.  ° 

Sir  William  Owen,  who  shewed  cause  against  this  rule,  objected  that  the  motion 
was  premature,  no  notice  of  trial  having  been  given,  and  the  plaintiff  not  being  bound 
to  try  until  the  .\ssizes  next  after  the  second  Term  after  the  issue  had  been  joined. 

Upon  this  objection,  Kelly  abandoned  his  motion,  and  the  rule  was  discharged. 
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On  evidence,  it  appeared,  that  the  plaintiff  was  only  entitled  to  an  easement  in  the 
foundations  which  belonged  to  the  defendant : — Held,  no  variance. 

[Referred  to,  Dalton  v.  Anyus,  1881,  6  A.  C.  765.] 

Case.  The  first  count  of  the  declaration  stated  that  whereas  the  plaintiff  before 
and  at  the  time  when,  &c.  w;\s,  and  from  thence  hitherto  had  been,  and  then  was, 
lawfully  possessed  of  a  certain  messuage  or  dwelling-house,  situate  &c.,  belonging  to, 
and  supporting  which  s<iid  messuage  or  dwelling-house,  before,  and  at  the  time  when 
&c.,  there  were  certain  foundations,  which  the  plaintiff  had  enjoyed,  and  was  then 
enjoying,  and  then  ought  to  enjoy,  for  the  support  of  the  messuage  or  dwelling-house, 
without  the  hindrance  or  disturbance  of  the  defendant,  or  any  other  person  ;  yet  the 
defendant,  well  knowing  \c..  but  contriving  and  intending  &c.,  to  deprive  the  pl.iintiff 
of  the  use,  benefit,  and  enjoyment  of  the  said  foundations,  and  to  disturb  him  in  the 
use  and  occupation  of  the  said  dwelling-house,  on  <fcc.,  at  &c.,  wrongfully  and  injuriously 
dug  and  made,  and  caused  and  procured  to  be  dug  and  made,  a  certain  excavation  in 
the  earth,  near  to  the  said  foundation  of  the  said  messuage  or  dwelling-honse,  by 
means  and  by  reason  whereof  the  ground  and  soil  under  the  said  foundations,  and 
upon  which  the  said  foundations  rested,  then  and  there  became  and  were  loosened, 
weakene<J,  and  disturbed  ;  and  part  of  the  said  ground  and  soil,  by  reason  of  the  said 
excavation,  forced  iUelf  from  beneath  the  said  foundations,  and  fell  into  the  said 
excavation  ;  and  whereby,  also,  the  said  foundations  were  then  and  there  weakened 
and  disturbed,  and  then  and  there  failed  and  gave  way,  and  also  a  certain  wall  forming 
part  of  the  s;iid  dwelling-house  of  the  said  plaintiff  then  and  there  also  was  lowered 
and  sunk.  The  count  then  proceeded  to  state  consequential  damage  to  the  plaintiff's 
dwelling-house. 

The  second  count  stated  the  possession  of  the  dwelling-house,  the  right  to  and 
enjoyment  of  the  foundations,  and  the  wrongful  and  injurious  act  of  digging  the 
excavation,  [21]  in  the  same  terms  as  in  the  first  count,  but  stated  the  cause  of  the 
sinking  of  the  wall  more  simply  and  the  special  damage  less  in  detail. 

The  third  count  was  similar  to  the  others,  except,  in  stating  that  the  excavation, 
from  which  the  injury  arose,  was  carelessly  and  unskilfully  made  and  dug,  instead  of 
wrongfully  and  injuriously,  iis  in  the  two  former  counts.     Plea — Not  guilty. 

At  the  trial,  before  Goulburn,  .1.,  at  the  last  Great  Sessions  for  the  county  of 
Cardigan,  it  appeared,  that  the  plaintiff's  house  was  built  in  the  year  ISO.'l,  against 
and  supported  by  the  pine  end  wall  of  the  defendant's  house,  which  was  a  much  older 
building.  Permission  to  huilil  in  this  manner  had  been  a-sked  from  Dr.  Bowen,  the 
then  owner  of  the  defendant's  house,  who  at  first  refused,  but  subsequently  gave  the 
plaintiff  permission  to  build  upon  his  pine  end  wall.  The  defendant  made  an  excava- 
tion in  his  own  land,  near  the  pine  end  wall,  for  the  purpose  of  making  a  cellar,  which 
caused  a  sinking  of  the  pine  end  wall,  and  thereby  injured  the  plaintiti's  house,  which 
rested  against  the  pine  end  wall.  The  excavation,  soon  after  its  commencement, 
might  have  been  seen  by  any  person  pa.ssing  .along  the  street  where  these  premises 
were  situate.  Upon  these  facts,  the  defendant's  counsel  contended,  that  the  plaintiff 
ought  to  be  nonsuited  ;  because  there  was  a  variance  between  the  declaration  and  the 
evidence,  it  being  alleged,  as  he  insisted,  in  every  count,  not  only  that  the  dwelling- 
house  was  the  property  of  the  plaintiff,  but  substantially  that  the  foundations  of  the 
dwelling-house  also  belonged  to  him ;  whereas  the  evidence  proved  that  the  founda- 
tions belonged  to  the  defendant  and  not  to  the  plaintiff.  The  learned  .Judge  over-ruled 
the  objection,  observing  that  the  allegation  seemed  to  him  framed  with  remarkable 
propriety  to  suit  the  facts  of  the  ciise.  The  defendant's  counsel  then  insisted  that  the 
action  would  not  lie,  upon  the  principle  laid  down  in  Pei/hu  [22]  v.  The  Mayor  of 
London  (9  B.  &  C.  72-5) ;  but  the  learned  Judge  over-ruled  this  objection  also,  thinking 
that  case  quite  distinguishable  from  the  present.  Upon  the  latt«r  ground,  he  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit.  The  learned  Judge  left  it  to  the 
Jury  to  say,  whether  the  e-Kcavation  was  the  cause  of  the  injury  to  the  defendant's 
pine  end  wall,  and  consequentially  to  the  wall  of  the  plaintifTs  house ;  and,  if  they 
were  of  opinion  in  the  affirmative,  he  desired  them  to  inform  him  if  the  work  vvaa 
carried  on  with  that  skill  and  care  which  every  man  is  bound  to  exercise  when  doing 
an  act  which  may  injure  his  neighbour.  The  Jury  found,  that  the  excavation  was 
the  cause  of  the  injury,  and  that  the  work  was  carried  on  in  a  careless  and  unskilful 
manner,  and  gave  a  verdict  for  the  plaintiff  with  501.  damages. 
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Sir  William  Owen  having  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new  trial, 
on  the  objections  made  at  the  trial—  ^,,  . 

Eussell,  Serjt.,  and  E.  V.  Williams,  now  shewed  cause.  Ihere  is  no  variance 
between  the  declaration  and  the  evidence.  The  counts  state  that  the  plaintiff  was 
possessed  of  a  house,  belonging  to  and  supporting  which  there  were  certain  foundations, 
which  the  plaintiff  had  enjoyed,  and  had  a  right  to  enjoy.  Every  house  must  have 
foundations  belonging  to  and  supporting  it;  and  tbe  allegation  is,  not  that  the  founda- 
tions belonged  to  the  plaintiff,  but  that  the  plaintiff  had  a  right  of  easement  in  them. 
As  to  the  other  point,  it  is  a  most  alarming  proposition,  that  a  man  may  excavate  in 
so  careless  a  way  as  to  injure  his  neighbour,  and  yet  that  no  action  will  lie.  The 
facts  found  by  the  Jury  compel  the  other  side  to  go  to  this  extent,  and,  for  that 
purpose,  they  rely  on  Peyton  v.  The  Mayor  [23]  of  London.  That  ease  affords  no 
authority  for  such  a  position.  There,  if  the  plaintiff  had  shored  up  his  house  sufficiently, 
no  damage  would  have  occurred;  and  Lord  Tenterden  was  of  opinion  that  the  injury 
was  not  occasioned  by  any  misconduct  on  the  pait  of  the  defendant.  Moreo\er,  in 
that  case  there  was  neither  allegation  nor  proof  of  any  right  in  the  plaintiff'  to  have 
his  house  supported  by  that  of  the  defendant;  whereas,  in  the  present  case,  the 
easement  is  expressly  averred,  and  the  evidence  of  twenty-seven  years'  enjoyment  is 
suthcient  to  establish  that  easement  either  by  grant  or  licence.  By  the  principles  of 
the  common  law,  and  by  authorities  which  have  never  been  questioned,  the  right  of 
action  under  such  circumstances,  is  clearly  established.  The  well-known  maxim  of 
law  is,  sic  utere  tuo  ut  alienum  non  Isedas  ;  upon  the  application  of  which  to  a  case 
like  the  present  there  are  many  authorities.  Thus,  in  Comyns's  Digest,  Action  on  the 
Case  for  Nuisance  (A.),  it  is  said,  "that  if  a  man  dig  a  pit  in  his  land,  so  near  that  my 
land  falls  into  the  pit,  an  action  on  the  case  lies."  So,  in  Slmgdry  v.  ISarnard  (1  Roll. 
430),  where  the  defendant  dug  a  cellar  so  near  the  plaintiff's  house,  that  he  under- 
mined it,  by  reason  whereof  part  of  the  plaintiff's  house  fell ;  and  again,  in  Huberts  v. 
liiud  (16  hast,  215),  where  surveyors  of  highways  dug  so  neai'  the  plaintiff's  wall, 
that  they  injured  it;  the  same  principle  was  recognised  and  adopted.  Every  objec- 
tion which  can  be  made  in  the  present  case  arose,  and  was  on  the  record  in  the  case  of 
Smith  V.  Martin  {2  Saund.  394) ;  and  yet  Saunders,  who  was  counsel  for  the  plaintiff  in 
error  in  that  case,  never  thought  of  taking  an  objection  on  the  giound  now  taken. 
These  cases  and  principles  are  quite  familiar,  and  are  conclusive  in  favour  of  the 
plaintiff  in  the  present  action. 

Sir  W  illiam  Owen,  and  John  Evans,  in  support  of  the  [24]  rule.  The  averment, 
that  tbe  foundations  belong  to  the  dwelling-house,  which  is  laid  to  be  the  plaintiffs, 
amounts  to  a  substantial  averment  that  such  foundations  are  part  of  the  dwelling- 
house  and  belong  to  the  plaintiff.  These  foundations  were  proved  to  belong  to  the 
defe  dant;  upon  which  ground,  the  plaintiff  ought  to  have  been  nonsuited.  But 
independently  of  this  point  the  defendant  is  not  liable.  Admitting  that  the  excava- 
tion was  carried  on  in  an  unskilful  and  careless  manner,  still  the  plaintiff  cannot 
recover ;  for,  according  to  the  decision  of  the  Court  of  King's  Bench,  in  I'eyton  v.  The 
Mayur  oj  London,  it  was  the  duty  of  the  plaintiff  to  protect^himself  bv  shoriiiir  up  his 
house,  and,  having  omitted  to  do  so,  he  is  in  fault,  and  cannot  recover,  eveirthough 
the  defendant  may  not  himself  be  free  from  blame.  The  work  was  notorious  and 
must  have  been  known  to  the  plaintiff,  who  therefore  cannot  allege  that  he  was 
ignoiant  of  what  might  probably  be  the  consequence  of  the  plaintiff's  act,  and  cannot 
recover  upon  that  ground,  even  though  the  declaration  had  proceeded  upon  a  want  of 
notice.  It  IS  not  in  every  case  where  a  man  sustains  damage  that  an  action  may  be 
maintained  against  the  party  causing  it.  An  action  does  not  lie  for  an  act  not  pro- 
hibited by  law,  though  It  be  to  the  damage  of  the  party  (Com.  Dig.  Action  on  the 
\rk\        it  ■  ^;         ^ommissinnen  of  Sneers  f^n-  I'cujham  (8  B.  &  C.  355  ;  2  M.  &  R. 

:,'\  \  '}^,  1'  ,  ,^^  '.'°'™  (^0™-  l^ig-  "bi  supra),  that  "an  action  does  not  lie  for 
an  act  not  prohibited  by  law,  though  it  be  to  the  damage  of  the  party  ;  as,  if  a  lessee 
at  «  HI  by  negligence  burn  his  house,  an  action  upon  the  case  does  not  lie,  for  the  law 
wm  Jin  ^?'"\  '.  for  permissive  waste."  The  present  cannot  be  snd  to  be  a 
nVav  n  ,1  T'  u^  ,f  ^''"  '^''''''''' '"  ^''!'^'"  ^-  '^''"^  Maym- of  Lmulov,  that  a  neighbour 
SSv    A'"'  '^^^Z''^" altogether  without  being  liable  to  an  action.     Smith  v.  Martin, 

lv2L.t''T\  '"''  ""'  ^^3  °^'^'^''  '^^^^^  '■''f^'-'-'^^'  to,  are  clearly  distinguishable 
lerhhonr^  ?  v'  ^f  ^"'f;  '"  ^^°''  '''■''^''  tl^e  i"JU'y  directly  affected  the  land  of  the 
neighbour.     In  Snntk  v.  Martrn,  the  land  of  the  plaintiff  fell  into  the  pit  dug  by  the 
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defendant,  ;md  the  same  in  Slinffshi/  v.  Barnard.  In  the  present  case,  bad  there  been 
no  easement,  no  injury  would  have  been  sustained.  The  act  did  not  extend  to  the 
plaintitt"s  land,  and  therefore  the  plaintiffs  right  of  action  must  depend  entirely 
upon  the  nature  of  the  easement.  Now,  unless  it  can  be  contended,  that,  where  a 
licence  to  build  against  the  wall  of  another  is  once  granted,  the  grantor  is  for  ever 
incapacitated  from  using  that  wall,  so  ;is  to  affect  the  enjoyment  of  the  easement,  and 
that  the  grantee  is  not  bound  to  protect  himself  from  any  consequences  which  may 
ensue  from  alterations  made  by  the  grantor,  even  where  the)'  are  notorious,  the  present 
action  cannot  be  maintained.  Here,  it  w.is  not  even  left  to  the  Jury  to  say,  whether 
the  plaintitt'  might  not  have  protected  his  wall  l)y  propping.  I'omfrct  v.  Riaojl  ( 1  Saund. 
321;,  Tai/lor  v.  If'hilehead  (2  Doug.  745),  and  tluUard  v.  HarrU<»i{i  M  &  S.  387),  shew 
that,  if,  by  want  of  repaii-,  the  defendant  had  allowed  his  wall  to  be  weakened,  and 
the  injury  to  the  plaintiff's  wall  had  happened  in  consequence,  the  defendant  would 
not  have  been  liable.  The  argument  on  the  other  side  would  go  the  length  of  shew- 
ing, that,  where  such  a  licence  as  the  present  has  once  been  given,  the  owner  can 
never  remove  his  property,  l)Ut  is  for  ever  debarred  from  doing  any  act  on  his  own 
property  which  may  at  all  alJect  the  enjoyment  of  the  e.isement.  Such  a  doctrine 
would  throw  on  the  owner,  were  he  ever  to  make  any  alteration,  the  responsil)ility  of 
taking  care  of  his  neighbour's  premises,  which  it  is  much  more  convenient  should  lie 
on  the  owner  of  tho.se  premises,  according  to  the  decision  of  the  Court  of  King's  Bench 
in  the  case  of  Peyton  v.  The  Mayor  of  London. 

[26]  Gakkow,  B.  This  was  an  action  on  the  case,  tried  at  the  Great  Sessions  for 
the  county  of  Cardigan,  in  which  the  plaiiitiH"  recovered  a  verdict,  and  the  motion  now 
before  the  Court  is  to  set  aside  that  verdict  and  enter  a  nonsuit,  or  for  a  new  trial. 
It  has  been  argued  that  the  plaintiff  should  have  been  nonsuited,  on  a  supposed  variance  ; 
but  that  argument  is  founded  on  a  mistake  as  to  the  terms  of  the  declaration.  If  the 
allegation  were,  that  the  plaintifi'  w;ls  possessed  of  the  house  and  foundations,  there 
might  be  something  in  the  objection  ;  but  the  allegation  is  merely  that  he  was  possessed 
of  a  house  to  which  certain  foundations  belonged.  Upon  the  other  question  it  appears, 
that  Dr.  Bowen  was  the  owner  of  the  defendant's  house  in  1803.  He  might  have  said 
to  the  plaintiff,  when  he  Ijegan  to  build  his  house,  "you  shall  not  touch  my  wall,  you 
must  build  foundations  for  your  own  house  ;"  and  he  seems  to  have  done  this  in  the 
first  instance.  The  plaintifi"  then  paused  for  a  time,  and  did  not  proceed  till  he 
subsequently  obtained  permission  from  Dr.  Bowen,  to  build  against  his  pine  end  wall. 
When  such  an  easement  is  given,  the  owner  of  the  premises  can  only  use  his  rights 
subject  to  such  e<isement.  Thus,  if  the  owner  of  Whiteacre  grant  a  right  of  way  over 
Whiteacre  to  Blackacre,  he  amnot  afterwards  use  his  right  of  soil  on  Whiteacre,  so  as, 
by  building  or  otherwise,  to  interfere  with  the  enjoyment  of  the  easement  he  has 
granted.  In  the  present  case,  there  has  been  an  acquiescence  since  the  year  1803,  and 
I  am  therefore  of  opinion  that  the  allegation  as  to  the  easement  was  made  out  by  the 
evidence.  I  am  not  distresseil  by  the  judgment  in  the  case  of  Puilon  v.  The  Mayor  of 
London.  It  was  held  there,  that,  on  that  declaration,  the  plaintiff  could  iiot  recover, 
because  the  want  of  notice  w;is  not  alleged,  and  l)ecause  the  plaintiff  neither  alleged 
nor  proved  any  right  to  have  his  wall  supported  by  that  of  the  defendant.  It  is 
said,  that,  by  the  principles  of  the  common  law,  and  adjudged  cases,  a  party  may 
deal  as  he  [27]  pleases  with  his  own  property  ;  but  I  must  add  to  that  proposition, 
that  he  must  so  deal  with  it  that  he  work' no  injury  to  his  neighbour.  If,  after 
acquiescing  twenty-seven  years  in  such  an  easement  as  the  present,  the  defendant 
makes  a  trench  so  ;is  to  injure  his  own  pine  end  wall,  and  consequentially  his  neigh- 
bour's property,  I  am  of  ojiinion  that  he  is  lial)le  for  such  injury.  There  may  be 
cases,  where  a  man,  altering  his  own  premises,  cannot  support  his  neighbour's,  and  the 
support  if  necessary  must  be  supplied  elsewhere.  In  such  case,  he  must  give  notice, 
and  then,  if  any  injury  occur,  it  would  not  be  occasioned  by  the  party  pulling  down, 
but  by  the  other  party  neglecting  to  take  due  precaution. 

Vaugh.\n,  B.  1  am  of  the  same  opinion.  There  is  no  foundation  for  either  of 
the  objections  which  have  been  taken.  As  to  the  variance,  when  the  evidence  is 
adverted  to,  it  is  exactly  in  conformity  with  the  declaration,  which  avers,  that  the 
plaintiff  was  possessed  of  a  messuage,  belonging  to  which  were  certain  foundations 
which  he  had  been  used  to  enjoy,  and  had  a  right  to  enjoy,  and  that  the  defendant, 
intending  to  deprive  him  of  the  enjoyment  of  the  foundation.s,  did  the  acts  com- 
plained of.    The  argument  is,  that  this  was  a  substantial  averment  that  the  foundations 

Ex.  Div.  IV.— 42* 
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belonged  to  the  plaiiitili',  whereas,  it  was  proved,  that  they  belonged  to  the  defendant. 
This  fs  not  an  aveiment  of  property  in  the  foundations,  but  of  an  easement ;  and  the 
expression  will  bear  no  other  construution. 

As  to  the  other  objection,  if  a  party  grant  an  easement  like  the  present,  and 
then  act  so  that  it  cannot  be  enjoyed,  an  action  lies.  The  law  lai(i  down  at  the 
trial  bv  the  learned  Judge  appears  to  have  been  perfectly  correct.  It  is  argued  to  be 
incorrect,  on  the  ground  that  it  is  opposed  to  the  decision  in  the  case  of  Peyton  v.  I'he 
Mayur  of  London,  but  there  is  no  resemblance  between  that  case  and  the  pi'esent. 
In  that  case,  the  defendant  was  charged  [28]  with  taking  down  his  own  house  without 
using  proper  precautions  to  protect  that  of  the  plaintifl'.  The  question  there  was, 
whether  the  mere  circumstance  of  having  a  house  next  to  that  of  the  defendant,  gave 
to  the  plaintift'  a  right  to  complain,  if  the  defendant  pulled  down  his  house,  without 
protecting  that  of  the  plaintiff  by  shoring.  No  easement  was  either  alleged  or 
proved  there.  And  Lord  Tenterden's  judgment  shews  what  he  would  have  thought 
if  such  had  been  the  case,  as  he  expressly  decides  on  that  point ;  for  he  says  : — "The 
declaration  in  this  case  does  not  allege  as  a  fact,  that  the  plaintiffs  were  entitled  to 
have  their  house  supported  by  the  defendant's  house,  nor  does  it,  in  our  opinion, 
contain  any  allegation  from  which  a  title  to  such  support  can  be  inferred  as  a  matter 
of  law  "  (9  B.  &  C.  735).  In  the  present  case,  however,  the  declaration  is  so  framed, 
and  contains  allegations  of  such  right.  The  proof  of  such  easement  in  this  case  is  not 
merely  presumptive  from  the  enjoyment,  but  there  is  actual  proof  of  a  permission,  and 
that  after  a  prior  refusal.  'i  he  case  of  Peyton  v.  The  Mayor  of  London  is,  therefore, 
clearly  distinguishable  from  this.  Slingshy  v.  Barnard  is,  however,  directly  in  point. 
This  is  said  not  to  be  a  wrongful  act,  but  I  am  of  opinion  that  it  is  a  wrongful  act  to 
injure  the  property  of  a  neighbour  in  the  manner  proved.  The  Jury  have  found 
that  the  excavation  was  the  cause  of  the  injury,  and  they  have  found  that  the  work 
was  done  so  carelessly  as  to  occasion  the  damage.  This  action  therefore  appears  to 
me  to  be  maintainable.  The  declaration  shews  an  easement  and  a  wrong  to  that 
easement.  The  plaintiff  has  proved  all  that  he  has  alleged,  and  he  is  entitled  to  recover 
secundum  allegata  et  probata. 

EoLLAND,  Li.  I  agree  with  the  rest  of  the  Court  on  both  points;  and  as  my 
learned  brothers  have  gone  so  fully  [29]  into  the  reasons  of  our  judgment,  it  would  be 
a  useless  consumption  of  time  for  me  to  go  exactly  over  the  same  ground.  I  will 
therefore  contine  my  observations  to  a  point  raised  by  the  counsel  for  the  defendant. 
It  was  urged  by  them,  that  the  work  done  by  the  defendant  was  notorious  and  well 
known  to  the  plaintiff',  and  therefoi'e  that  he,  by  not  interfering,  must  be  taken  to 
have  acquiesced.  That  argument  however  does  liot  apply  to  the  present  case  ;  for  the 
defendant  might  have  said,  I  cannot  object  to  what  is  doing,  because  I  must  suppose 
that  it  will  be  done  with  skill  and  care.  Although,  therefore,  it  might  be  notorious 
that  the  work  was  going  on,  and  although  the  plaintiff  might  know  that  fact,  still  he 
could  not  calculate  on  the  want  of  skill  which  the  Jury  have  found  here.  If  the  work 
had  been  of  such  a  nature  as  necessarily  to  have  occasioned  an  injury,  there  might  have 
been  something  in  this  argument,  for  then  the  plaintiff  might  apply  to  Chancery,  or 
otnerwise  interlere,  to  stop  the  work,  or  in  some  instances  might  perhaps  protect 
mmseit  by  sboring.  It  is  however  unnecessary  to  express  an  opinion  upon  a  point 
which  does  not  anse  in  this  case;  and  I  concur  with  the  rest  of  the  Court  that  this 
rule  must  be  discharged. 
Rule  discharged. 

^^remvJ.w^''"-  ^'''"/^  P^'"^-  l«30._The  costs  of  an  ejectment  may  be 
X«r)p  1  i  lu""  •'  !°"  °''  "'"'"'  P''°fi*''  ^^°'^g'^  tlie  defendant  has  appeared  and 
pleaded  m  the  ejectment,  and  no  costs  have  been  taxed. 

anddeade^'rf  b.yl'tr^""™*""  the  demise  of  the  plaintiff;  the  defe.ulant  appeared 
to  deb  er  min  di^  .  ^''"''  ^''^^''^  ^'^  P'«^^'  ""^'«'-  ^  Judge's  order,  undertaking 
butnocos^    w^^^^^^^^^  P^^^''^'^"-     '^^'^  plaintiff  "entered  up  judgment^ 

have  his  cost  tl-  11  .K  ^^'^■'''''''  *"d  the  plaintiff  did  not  apply  to  the  Cmirt  to 
the  Ifenda, !  nSl  1  '"r'^'^' ^  '^'=''°"  ^^  ^^'^'^P'^««  f^''  ^he  mesne  profits,  in  wiiich 
upon  thi  t  t  rsOl  !  j"''ST"',''^'  ^''^""^'-  O"  ^he  execution  of  a  writ  of  enquiry 
501  for   h     og'oV  ireS^^^^^  ''''  Jury  included  in  their  verdict  the  si  o^ 
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Follett  had  obtained  a  rule  to  set  aside  this  inquisition,  on  the  ground  that  these 
costs  ought  not  to  have  been  included,  against  which — 

Taunton  now  shewed  cause.  Costs  are  incidental  to  a  judgment,  and  the  geneial 
rule  is,  that,  iu  an  action  for  mesne  profits,  the  costs  of  recovering  the  possession  may 
be  included  iis  part  of  the  damages.  There  is  no  legal  or  formal  impediment  in  this 
cjise  to  prevent  the  application  of  this  general  rule.  In  Brouke  v.  Hndye^  (7  Mooie, 
471),  the  defendant  had  paid  the  taxed  costs  upon  the  judgment  in  ejectment,  and 
the  plaintiff  before  the  SheriH's  Jury  claimed  the  extra  costs,"which  the  Under-sheriff 
directed  the  Jury  to  give;  but  the  Court  of  Common  Pleas  disallowed  the  extra 
costs,  proceeding  upon  the  distinction  in  Due  v.  Daiis  (1  Esp.  358).  In  that  case.  Lord 
Kenyon  said,  that  where  there  was  a  judgment  by  default  in  such  case,  the  plaintiff 
might  in  this  action  go  into  evidence  and  recover  the  costs  of  such  judgment,  as  well 
as  the  mesne  profits  of  the  estate ;  but  where  the  ejectment  had  been  defended,  and 
the  plaintiff  had  recovered  and  taxed  his  costs,  he  could  not  recover  above  his  taxed 
costs.  In  Brooke  v.  Bndgen,  it  was  a  mere  experiment  by  the  plaintilf  to  get  extra 
costs  ;  and  the  expression  of  Lord  Kenyon  in  Doe  v.  Duvut  does  not  mean,  that  the 
plaintitl"  cannot  recover  costs  in  the  action  for  mesne  profits,  where  the  ejtctment  has 
been  defended,  but  merely,  that  where  the  costs  have  been  taxed,  he  cannot  recover 
above  the  taxed  costs.  But  the  case  of  Aowell  v.  Buake:  (7  B.  &  C.  404),  though  dis- 
tinguishable in  circumstances,  is  expressly  applicable  on  principle.  On  the  jad"ment 
of  reversal  in  error,  the  plaintitl'  w;is  not  entitled  to  costs ;  and,  therefore,  therc%ould 
have  been  no  taxation.  In  an  ac-[31]-tion  for  mesne  profits,  the  Jury,  nnder  the 
direction  of  the  learned  Judge  who  tried  the  cause,  gave  the  costs  in  error  as  between 
attorney  and  client.  Upon  a  motion  for  a  new  trial,  Lord  Tenterden  said,  "there 
could  be  no  doubt  that  a  Court  of  error  could  not  award  costs  to  the  plaintiff.  But 
the  expenses  incurred  in  the  Court  of  error  were  part  of  the  damages  sustained  by 
the  plaintirt'  by  reason  of  his  having  been  wrongfully  kept  out  of  possession  by  the 
act  of  the  defendant;  and  I  think  that  the  Jury  might  reasonably  consider  the  costs 
between  attorney  and  client  as  the  mciisure  of  the  damages  he  had'sustained." 

Follett,  contra.  The  general  rule  is,  that  if  there  be  judgment  aj^ainst  the  casual 
ejector,  the  costs  may  be  recovered  in  an  action  for  mesne  profits,  but  if  the  ejectment 
be  defended,  the  costs  are  costs  in  the  cjiuse,  and  cannot  be  recovered  in  the  action  for 
mesne  profiu  (Bull.  X.  P.  8S).  In  Doe  v.  Davis,  it  was  decided,  that,  in  trespass  for 
the  mesne  profits,  if  the  ejectment  was  regularly  defended,  the  plaintiff  could  go  for 
no  costs  of  it,  for  they  must  be  supposed  to  be  paid  in  the  costs  of  that  action ; 
although  it  is  otherwise  if  there  had  been  judgment  by  default  against  the  casual 
ejector.  Lord  Keuyon's  expression,  that  the  plaintitl  could  not  recover  above  his 
taxed  costs,  does  not  mean  that  he  could  recover  those,  which  is  shewn  by  the  result, 
;is  the  plaintiff  only  recovered  one  shilling.(i)  In  IJrooke  v.  Bnd(jes,  the  same  distinc- 
tion was  tfiken.  In  the  present  case  the  costs  never  were  taxed  by  the  officer  of  the 
Court,  and  the  Jury  are  not  the  proper  persons  to  Uix  them.  In  Nowell  v.  Roake  the 
costs  could  only  be  recovered  in  an  action  for  mesne  profits.  Ail  the  cases  establish 
the  dis-[32]-tinction  contended  for,  and  there  are  no  decisions  or  dicta  to  shew  that 
costs  can  l>e  recovered  in  an  action  for  mesne  profits  where  the  party  has  appeared  to 
and  defended  the  ejectment. 

Ai.EXA.NDEK,  L.  C.  B.  It  appears  to  me,  that  this  rule  must  be  discharged.  The 
result  of  the  cases  is,  that  the  plaintiff  may  recover  in  this  form  of  action  the  costs  of 
the  action  of  ejectment ;  and  I  think  the  judgement  of  Lord  Kenyon  in  the  case  of 
Do'i  V.  Dans  is  not  fairly  staled,  when  it  is  said,  that  the  language  of  that  learned 
Judge  shews  that  the  costs  cannot  be  recovered  unless  they  are  taxed.  What  he  says 
is,  that  if  the  costs  are  taxed,  they  may  be  recovered  in  this  form  of  action.  That  is 
the  fair  inference  to  be  drawn  from  the  language  of  that  learned  Judge;  and  his 
objection  is  to  the  recovery  of  the  extra  costs.  It  certainly  would  be  more  convenient, 
that  in  every  case  the  costs  should  be  taxed ;  because  the  ottieer  of  the  Court  is  a 
much  better  Judge  of  what  should  be  allowed  than  a  Jury.  But  the  result  of  the 
cases  is,  that  the  costs  of  the  ejectment  may  be  recovered  though  they  be  not  taxed. 

Garrow,  B.     I  am  of  the  same  opinion.     It  is  self  evident,  that,  where  the  merits 

(i)  It  seems  probable  that  the  taxed  costs  had  been  paid  in  this  case,  as  Erskine, 
in  his  opening  for  the  plaintiff,  stated  that  he  went  for  the  extra  costs  of  the  ejectment 
as  well  as  for  the  value  of  the  premises,  making  no  claim  for  the  taxed  costs. 
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of  the  cause  are  ascertained,  the  costs  should  be  taxed,  and  obtained  in  the  most  expe- 
ditious nvmner  ■  but  if  they  are  not  so  obtained,  and  there  is  another  mode  in  which 
iustice  may  be  done,  I  do  not  see  why  the  plaintiff  should  not  have  recourse  to  that. 
All  that  is  established  in  the  cases  is,  that  Courts  of  justice  will  not  eneoui'age  a  course 
which  leads  to  multiplicity  of  actions,  where  the  costs  may  be  recovered  in  a  summary 
way  but  where  an  action  is  brought  for  the  mesne  profits,  there  is  no  reason  why  an 
item  for  the  costs  of  the  ejectment  should  not  be  included.  I  find  it  impossible  to 
distint^uish  this  case  in  principle  from  the  case  of  Nmvell  v.  Bonke,  which  [33]  has  been 
cited, '^md,  therefore,  think  that  this  rule  should  be  discharged. 

Val'GHAN,  B.  I  am  of  the  same  opinion.  This  is  an  application  to  set  aside  an 
inquisition  which  was  executed  before  the  Sheriff,  on  the  ground  that  the  costs  of  the 
ejectment  ought  not  to  have  been  included.  It  is  laid  down  broadly  by  the  counsel 
for  the  defendant,  that  where  the  tenant  appears  to  defend  an  action  of  ejectment,  the 
only  lemedy  foi'  the  plaintiff's  costs  is  on  the  judgment  in  ejectment,  and  that  such 
costs  cannot  be  recovered  in  an  action  of  trespass  for  the  mesne  profits.  Had  any 
decision  been  brougiit  before  us  establishing  that  proposition,  I  should  have  been  slow 
to  disturb  it,  but,  I  ask,  where  is  the  authority  for  such  a  position.  Two  cases  have 
been  cited,  to  support  the  argument  for  the  defendant.  'I  he  language  of  Lord  Kenyon, 
in  IJoe  V.  Davis,  does  not  appear  to  me  to  warrant  the  inference  which  the  defendant's 
counsel  would  draw  from  it ;  for  it  must  be  remembered  that  in  that  action  the  plaintiff 
sought  to  recover  his  "exti'a  costs."  Lord  Kenyon  there  lays  down,  that  the  plaintiff' 
cannot  recover  more  than  his  taxed  costs ;  therefore,  I  should  say  that  he  thought 
that  the  taxed,  but  not  the  extra  costs,  might  be  recovered.  Brooke  v.  lirulfjes  was  an 
attempt  to  recover  the  extra  costs,  and  the  only  question  was,  whether  such  extra 
costs  could  be  recovered.  The  Court  would  not  have  decided  upon  this  narrow 
ground,  if  the  costs  of  the  ejectment  could  not  be  recovered  at  all  in  this  form  of 
action.  These  are  the  only  authorities  which  have  been  cited  for  the  defendant ;  but 
the  case  of  Gulliver  v.  Drinkwaier  (2  T.  R.  261)  appears  to  me  to  be  an  authority  which 
goes  the  whole  length  of  the  proposition  contended  for  by  the  plaintiff'.  In  that  case, 
there  was  a  recovery  in  ejectment,  and  before  the  action  for  mesne  profits  had  been 
brought,  [34]  the  defendant  became  a  bankiiipt.  Upon  a  writ  of  inquiry,  in  the 
action  for  mesne  profits,  the  Jury  did  not  incUide  in  their  verdict  the  costs  of  the 
ejectment.  On  a  motion  to  set  aside  the  inquisition,  the  natural  answer  would,  if  the 
defendant's  ai'gument  be  correct,  have  been,  that  the  costs  would  not  be  allowed  by 
law ;  but  the  Court  treated  it  as  an  application  to  their  discretion,  and  I'efused  the 
motion,  because  the  costs  were  proveable  under  the  commission  against  the  defendant, 
and  it  was  an  attempt  to  obtain,  in  an  oblique  way,  more  than  could  have  been 
recovered  in  a  direct  manner.  In  that  case,  Ashhurst,  J.,  said,  that  in  many  instances, 
in  actions  of  trespass  for  mesne  profits,  the  Jury  took  into  their  consideration  the 
costs  incurred  in  recovering  possession  by  ejectment.  Now,  it  is  clear,  that,  in  that 
case,  the  ejectment  had  been  defended.  Nowcll  v.  Bmke  may  perhaps  be  distinguish- 
able from  this,  because,  in  that  case,  the  costs  in  error  could  not  have  been  recovered 
in  any  other  mode  ;  but,  that  case  is  important  to  shew  the  latitude  of  the  principle 
under  which,  in  an  action  for  mesne  profits,  the  plaintiff  is  allowed  to  recover  all 
damages  fairly  resulting  fiom  his  having  been  wrongfully  kept  out  of  possession.  I 
therefore  am  of  opinion,  that,  in  discharging  this  rule,  we  contravene  no  authority, 
but  act  in  conformity  with  the  decided  cases. 

BOLL.^ND,  B.  In  the  case  of  GuUimr  v.  Drinkwaier,  it  is  clear  that  the  Court 
thought  that  the  plaintiff  in  such  a  case  might  legally  recover  the  costs  of  the  ejectment 
in  this  form  of  pioceeding  ;  but  they  decided  the  case  upon  the  principle,  that,  the 
defendant  having  become  a  bankrupt,  they  would  not  allow  the  plaintiff  to  recover  in 
that  mode  of  proceeding  the  whole  of  the  costs,  when,  by  proving  under  the  commis- 
sion, a  part  only  could  have  been  obtained.  Their  judgment  shews  that  they  thought 
the  whole  recoverable  m  point  of  law,  but  they  treated  the  motion  as  an  application 
to  their  discretion. 

Rule  discharged. 
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[35]  Izou  r.  Lamb,  Bart.  Exch.  of  Ple:is.  1830. — N.,  in  a  marriage  settlement, 
reciting  that  I.,  bis  intended  wife,  was  possessed  of  certain  goods,  and  that  it  had 
been  agreed,  that  in  case  she  survived  him  she  should  have  the  goods  and  such 
articles  as  might  be  bought  in  lieu  thereof,  for  her  own  use,  and  in  case  she 
should  die  before  him,  that  she  might  dispose  of  the  goods,  covenanted  with 
trustees  that  he  would  not  dispose  of  the  goods  without  the  consent  of  I.,  that  he 
would  purchase  new  articles  in  lieu  of  those  which  might  be  worn  out  or  disposed 
of,  that  if  she  survived  him  she  should  have  the  goods  for  her  own  use,  and  if  he 
survived  her  she  should  dispose  of  them,  subject  to  his  life-interest.  No  assign- 
ment of  the  goods  was  made  to  the  trustees.  N.  and  I.  separated  after  their 
marriage,  and  I.  demised  the  goods  to  F.,  as  a  yearly  tenant: — Held,  first,  that 
the  goods  were,  notwithstanding  the  settlement,  the  property  of  N.,  and  might 
be  seised  under  a  fi.  fa.  against  him  ;  but,  secondly,  that  they  could  not  be  seised 
for  his  debt  during  the  continuance  of  the  demise  to  F. 

Case  against  the  SheriH'  of  Sussex  for  a  false  return  of  nulla  bona.  Upon  the  trial, 
before  Alexamler,  L.  (,'.  B.,  at  the  Middlesex  Sittings  after  Trinity  Term,  the  follow- 
ing appeared  to  be  the  facts  of  the  case :  By  indenture,  dated  the  22nd  May,  1815, 
between  M'Nellage,  of  the  first  part;  Anne  Innes,  of  the  second  part;  and  two 
trustees,  of  the  thiixl  part ;  reciting,  that  a  marriage  was  to  be  solemnized  between 
M'Nellage  and  Anne  Innes,  and  that  she  was  possessed  of,  amongst  other  things, 
"  household  furniture,  bed  and  table  linen,  plate,  pictures,  and  prints,  of  the  value  of 
the  sura  of  lOOul.,  or  thereabouts;"  and  that  it  had  been  agreed  that  in  case  she 
survived  him,  she  should  have  "  the  said  household  furniture,  bed  and  table  linen, 
plate,  pictures,  and  prints,  or  whatever  of  such  respective  articles  should,  during  her 
coverture,  be  bought  in  lieu  of  the  present  ones,  for  her  own  use  and  benefit ;  and  in 
case  she  should  die  before  him,  she  should  have  the  power  of  disposing  of  the  said 
household  furniture,  bed  and  table  linen,  plate,  pictures,  and  prints  ;  "  it  was  witnessed 
that  M'Nellage  did  covenant  with  the  trustees,  their  executors,  &c.,  that  he  should 
not,  nor  would,  without  the  consent,  in  writintr,  of  Anne  Innes,  sell,  dispose  of,  or 
destroy,  any  pjirt  of  the  household  furniture,  bed  and  UMo  linen,  plate,  pictures,  and 
prints,  which  then  did  or  should,  on  the  day  of  the  solemnization  of  the  marriage, 
belong  to  her  or  to  him  in  her  right;  and  that,  upon  any  part  of  such  household 
furniture,  bed  and  tal)le  linen,  plate,  pictures,  and  prints  being  disposed  of  or  worn  out 
during  his  life,  he  would  purch;ise  new  or  other  articles  of  the  like  nature,  and  of  the 
same  value  ;  and  in  case  she  should  survive  him,  that  she  [36]  should  have  all  the 
household  furniture,  bed  and  table  linen,  plate,  pictures,  and  prints  which  then  did, 
or,  on  the  solemnization  of  the  marriage,  should  belong  to  her  or  to  him  in  her  right, 
and  other  the  articles,  in  like  manner,  which,  during  the  continuance  of  the  marriage, 
should  1)0  purchascfl  in  lieu  thereof  ;  and  fiu  ther,  in  case  she  should  survive  him,  that 
he  would,  b}'  his  l;ist  will  or  otherwise,  convey  and  assure  to  her  all  the  real  and 
personal  estate  of  which  she  might  be  possessed  at  the  time  of  his  decease,  to  her  for 
her  own  use  and  benefit ;  and  also,  in  ca.se  he  should  survive  her,  that  it  should  be 
lawful  for  her  to  give,  devise,  and  bequeath  the  household  furniture,  bed  and  table 
linen,  plate,  pictures,  and  prints,  and  the  articles  which,  during  his  life,  might  be 
bought  in  lieu  thereof,  subject  to  his  life-interest  therein  No  assignment  of  the 
household  furniture,  bed  and  tible  linen,  plate,  pictures,  and  prints,  was  made  to  the 
trustees  so  a.s  to  vest  the  legal  interest  in  them.  The  marriage  was  solemnized,  and 
the  parties  lived  together  for  some  years  after  the  execution  of  this  deed.  In  1819, 
M'Nellage  executed  a  deed-poll,  by  which,  after  reciting  that  he  had  bought  a  piece 
of  land,  upon  which  he  had  built  two  houses,  &c.,  he  declared  that  he  had  done  it 
with  the  money  of  his  wife ;  and  that  the  household  furniture,  bed  and  table  linen, 
plate,  itc.  therein,  were  the  separate  property  of  his  wife:  and  he  agreed  that  he 
should  stand  seised  of  the  land,  houses,  household  furniture,  &c.  in  trust  for  his  wife, 
and  that  she  might  dispose  of  the  same  according  to  the  provisions  of  the  marriage 
settlement,  reserving  to  himself  all  the  rights  and  interest  which  he  had  under  that 
settlement.  M'Nellage  and  his  wife  lived  together  until  the  year  1823,  at  which  time 
they  separated,  .'he  having  possession  of  one  of  the  houses  mentioned  in  the  ileed-poll, 
with  the  furniture,  itc.  therein.  This  house,  with  the  furniture,  &c.,  she  let  by 
agreement  to  one  Mrs.  Finch,  at  a  certain  rent,  reserving  to  heiself  the  right,  when 
she  chose  to  exercise  [37]  it,  of  occupying  one  apartment  in  the  house,  and  of  using 
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mrt  of  the  furniture,  paying  for  her  board  and  lodging  at  the  rate  of  701.  per  annum. 
On  the  16th  of  May,  1829,  whilst  Mrs.  Finch  was  in  possession  of  the  house  and 
furniture  under  this  agreement,  the  officers  of  the  defendant,  as  Sheriff  of  Sussex, 
entered  into  the  housed  and  took  possession  of  the  goods,  under  an  execution  at  the 
suit  of  the  plaintiff  against  M'Nellage,  and,  after  remaining  in  possession  for  about  a 
week  withdrew.     The  defendant  returned  nulla  bona. 

Upon  these  facts  it  was  contended,  First,  That  the  deeds  of  1815  and  1819  made 
M'Nellage  a  trustee  for  his  wife,  so  that  the  defendant  could  not  seize  the  goods  under 
an  execution  against  him  Secondly,  That  if  the  Sherifl'  could  seize  under  the  circum- 
stances, he  could  only  sell  such  interest  as  M'Nellage  had  ;  and  Thirdly,  That  the 
possession  of  the  lessee  protected  the  property  from  the  execution. 

These  points  the  Lord  Chief  Baron  reserved,  and  under  his  direction  the  Jury 
found  a  verdict  for  the  plaintiff'  for  2221. 

In  Michaelmas  Terra,  Jones,  Serjt.,  obtained  a  rule  to  shew  cau.se  why  the  verdict 
for  the  plaintiff  should  not  be  set  aside,  and  a  nonsuit  entered  ;  against  which — 

Jervis  and  Starkie  shewed  cause.  The  first  ground  upon  which  this  rule  was 
obtained,  is,  that  the  husband  is  a  mere  trustee  for  his  wife,  and  that,  therefore,  the 
goods  are  not  liable  to  be  seized  under  an  execution  against  him.  As  a  general  rule, 
all  the  personal  estate,  as  money,  goods,  cattle,  household  furniture,  &o.,  which  were 
the  property  and  in  the  possession  of  the  wife  at  the  time  of  the  marriage,  are  actually 
vested  in  the  husband  jure  mariti ;  so  that  of  these  he  may  make  any  disposition  in 
his  life-time  without  her  consent,  or  may  by  will  devise  them  ;  and  they  shall,  if  there 
be  no  such  dis-[38]-position,  go  to  the  executors  or  administrators  of  the  husband,  and 
not  to  the  wife,  though  she  survive  him  (Bac.  Abr.  Baron  &  Feme,  (0.  3) ;  1  Inst.  3  a.) 
To  this  general  rule,  however,  there  are  some  exceptions,  and,  amongst  others,  the 
goods  of  the  wife  may  be  protected  by  the  intervention  of  a  trustee.  Ha^elinton  v. 
Gill  (3  T.  R.  620),  Dean  v.  Brown  (5  B.  &  C.  336  ;  8  D.  &  R.  95),  Scott  v.  Sclwley 
(8  East,  467),  Farr  v.  Newman  (4  T.  R.  621),  Howard  v.  Jemmet  (3  Bur.  1368), 
Branshu  v.  Grantham  (Plowd.  525),  Lord  Shnftesburi/ v.  Bussell  (1  B  &  C.  666;  3  D. 
&  R.  84).  But  in  these  cases  a  trustee  was  actually  interposed,  whereas,  in  the 
present,  it  was  obviously  the  intention  of  the  parties  to  rely  upon  the  personal 
covenant  of  the  husband.  It  is  true,  that  Courts  of  equity  will  interfere  to  effectuate 
the  intention  of  the  parties.  Thus,  in  Benvet  v.  Davis  (2  P.  Wms.  316),  where 
I.  S.  devised  lands  to  his  daughter,  the  wife  of  a  tradesman,  for  her  separate  use, 
exclusive  of  her  husband,  to  hold  the  same  to  her  and  her  heirs,  and  that  her  husband 
should  not  be  tenant  by  the  curtesy,  nor  have  the  lands  for  his  life  in  case  he  survived 
his  wife,  but  that  they  should  go  to  her  heirs,  it  was  holden  in  equity  that  the 
husband  was  but  a  trustee.  But  decisions  in  equity  are  not  binding  upon  Courts  of 
law,  because  a  Court  of  equity  will  interfere  to  effectuate  the  intention  of  the  parties, 
which  a  Court  of  law  cannot  do. 

Secondly,  it  is  contended  that  M'Nellage  had  merely  a  life-interest  in  the 
property,  'i'his  is  involved  in  the  first  pi'oposition,  for  if  no  trustee  be  interposed, 
the  husband  takes  the  property  of  the  wife  absolutely  jure  mariti,  although  she  may 
have  a  remedy  over  upon  his  covenant. 

Lastly,  it  is  said,  that  the  property  is  protected  by  the  [39]  lease  to  Mrs.  Finch. 
Had  the  whole  propeity  been  leased,  the  reversion  might  be  sold  subject  to  the  right 
of  the  lessee.  Thus,  it  is  said  (2  Tidd,  1028),  that,  subject  to  the  right  of  the  pawnee 
or  lessee,  the  goods  may  be  taken  in  execution,  and  the  Sheriff'  is  not  liable  to  an 
action  for  selling  the  entire  property,  unless  he  be  apprised  that  the  defendant  has 
only  a  special  interest  therein.  So,  in  Scott  v.  Schohn,  it  was  admitted  throughout  the 
argument,  that  goods  leased  might  be  sold  by  the  Sheriff,  subject  to  the  interest  of 
the  lessee.  But  these  goods  are  not  all  protected  by  the  lease,  for  part  are  reserved 
to  the  wife  and  to  that  extent  the  Sheriff  was,  at  all  events,  bound  to  seize  and  sell. 

Jones,  Serjt.,  and  R.  V.  Richards,  contrk.  To  ascertain  what  property  mav  be 
taken  in  execution,  the  law  looks  to  the  personal  beneficial  interest  of  the  debtor,"  and 
it  he  have  no  personal  beneficial  interest,  the  goods  cannot  be  taken  ;  for  the  law 
distinguishes  between  technical  and  beneficial  property.  Now,  although  by  the 
marriage  settlement  no  trustee  is  interposed,  and  the  legal  interest  in  the  pro- 
perty is  in  the  husband,  in  a  Court  of  equity  the  hu.sband  would  be  a  trustee  for 
^Lr  1  1  ^'"^^  expressly  decided  in  the  case  of  Bennei  v.  Daxis  (2  P.  Wms. 
^ib) ;  and  the  case  Ha^elmton  v.  GUI  (3  T.  R.  620)  establishes  that  wherever  the  trust 
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can  be  supported  in  equity,  a  Court  of  law  will  consider  the  trustee  entitled  at  law. 
Had  M'Nellage  become  bankrupt,  this  property  would  not  have  passed  to  his  assignees, 
for,  upon  the  construction  of  the  bankrupt  law,  it  is  immaterial  whether  a  trustee 
be  or  be  not  interposed,  and  no  propert}'  of  the  husband,  in  which  he  has  not 
a  beneficial  interest,  will  pass  by  the  assignment  (see  the  cases  collected  Eden, 
B.  L.  245).  It  may  be  said,  however,  that  a  judgment  creditor  stands  in  [40]  a  more 
favourable  position  than  the  assignees  of  a  bankrupt :  but  there  is  no  real  ground  for 
that  distinction  ;  for,  in  the  former  case,  the  pioperty  goes  to  the  satisfaction  of  one 
debt  only,  whereas,  in  the  latter,  it  is  equally  divided  amongst  all  the  creditors.  So 
goods  in  the  hands  of  an  executor,  administrator,  or  trustee,  are  not  liable  to  seizure 
upon  a  judgment  against  such  parties  in  their  own  right,  because  the  law  looks  to  the 
beneficial  interest  in  the  property.  Hcwmd  v.  Jemmett  (3  Bur.  1369),  Fair  v.  Newman 
(i  T.  R.  621),  Sroll  V.  Surmnn  (Willes,  402).  But  if  the  property  can  be  seized  quoad 
the  interest  which  the  husband  has,  the  Sheriff  can  take  no  greater  right  than  that  of 
which  the  husband  is  possessed  ;  and  as  he,  by  his  contract,  cannot  sell  without  the 
consent  of  his  wife,  so  neither  can  the  Sherirf'  who  claims  thiough  him.  Whatever 
difficultv  may  arise  upon  the  former  branch  of  the  argument,  the  goods  are  clearly 
protected  by  the  lease  to  Mrs.  Finch.  All  the  goods  are  absolutely  demised,  and  the 
limited  use  reserved  to  the  wife  is  a  portion  of  the  rent  merely,  the  property  being, 
during  the  demise,  in  the  t«nant.  If  these  goods  had  been  taken  in  execution  by  the 
Sheriff  upon  a  judgment  against  the  tenant,  the  lessor  could  not  have  maintained 
trover,  nor  even  trespass,  against  the  Sheriff,  because,  to  maintain  these  actions,  the 
plaintiff  must  not  onlv  have  the  property,  but  the  right  to  immediate  possession. 
ICani  V.  Macaiilay  (4  T.  R.  489),  Gonlou  v.  Harper  (7  T.  R.  9).  If,  therefore,  the  lessor 
has  no  right  to  the  immediite  possession,  the  Sheriff,  who  claims  through  him,  can 
have  no  greater  right.  The  case  is  still  stronger  here,  for  the  tenancy  being  from 
year  to  ye;ir,  the  Sheriff  cannot  determine  it,  or  compel  the  lessee  to  do  so ;  and  it  is, 
therefore,  impossible  to  ascertain  the  interest  in  the  reversion,  even  could  that  interest 
be  taken.  But  the  point  [41]  has  been  expressly  decided,  for  in  Comyns'  Dig.  Execu- 
tion, c.  4,  it  is  laid  down,  that  the  Sheriff  cannot  take  goods  in  pledge,  or  demised  to 
another  (Dyer,  67). 

Cur.  adv.  vult. 

Alexander,  L.  C.  B.,  now  delivered  the  judgment  of  the  Court  as  follows : — 

This  is  a  rule  to  shew  cause  why  a  nonsuit  should  not  be  entered  instead  of  a 
verdict  for  the  plaintiff. 

The  plaintiff,  having  obtained  a  judgment  against  one  M'Nellage,  sued  out  a  writ 
of  fieri  facias  upon  that  judgment,  which  he  delivered  to  the  Sheriff.  This  writ  was 
returned  bv  the  Sheriff,  with  a  return  of  nulla  bona.  The  present  action  was  brought 
against  the"  Sheriff,  upon  the  ground  that  this  was  a  false  return.  Upon  the  trial  of 
the  action  before  me,  the  plaintiff  obtained  a  verdict  for  2221.  and  I  gave  the  defen- 
dant leave  to  move  to  set  aside  the  verdict,  and  enter  a  nonsuit  upon  certain  points. 
It  is  this  rule  that  is  now  to  be  disposed  of.  A  short  state  of  the  facts  is,  that  certain 
goods,  now  in  question  in  the  cause,  consisting  of  household  fuiiiitnre,  had  been  the 
property  of  the  wife  of  M'Xellage,  before  her  intermarriage  with  him.  They  inter- 
married in  the  year  1815,  and  previous  to  that  marriage,  a  settlement  was  made, 
relating,  among  other  things,  to  this  household  furnitine.  Trustees  for  the  intended 
wife  were  parties  to  that  settlement,  with  whom  the  intended  husband,  M'Nellage, 
covenanted  that  his  future  wife  should  have  certain  interests  in  the  goods.  No  assign- 
ment, however,  of  this  furniture  was  made  to  the  trustees  so  as  to  vest  the  legal 
interest  in  them.  The  rights  of  the  wife  rested,  therefore,  entirely  upon  the  husband's 
covenant.  After  this  deed,  the  two  parties  lived  together  for  some  years.  In  1819, 
another  deed,  a  deed-poll,  was  executed  by  M'Nellage,  which  does  not  materially 
affect  [42]  this  question.  It  appears  by  the  recital  of  this  deed-poll,  that  M'  Nellage 
had  bought  a  piece  of  land,  and  built  two  houses  upon  it,  and  the  deed  dcclaies,  that 
this  was  done  with  the  money  of  Mrs.  M'Nellage,  and  that  the  household  furniture, 
bed  and  table  linen,  plate,  &e.,  therein,  were  the  separate  property  of  his  wife ;  and  it 
agrees  that  he  shall  stand  possessed  of  the  house  and  furniture,  and  that  his  wife  may 
dispose  of  them  according  to  the  provisions  of  the  marriage  settlement  of  LSI 5,  and 
it  reserves  to  the  husband  all  the  rights  and  interests  which  he  had  under  that  settle- 
ment. This  deed  leaves  the  rights  much  as  it  found  them.  From  the  year  1823,  the 
parties  lived  separate,  and  Mrs.  M'Nellage  had  possession  of  the  furniture  and  of  one 


^328  IZOD   v.  LAMB  1C.&J.43. 

of  the  houses  mentioned  in  the  deed-poll  In  May  1829  this  writ  of  fieri  facias  was 
delivered  to  the  Sheriff.  Previous  to  that  time,  Mrs.  M'Nelkge,  by  what  is  called 
an  ■lo-reenieiit  which  we  think  to  be  a  demise,  leased  the  house  and  furniture  to  one 
Mr.s''Finch  at  a  rent  mentioned  in  the  agreement;  and  Mrs.  M'Nellage  stipulated 
for' the  ri.'ht  when  she  choose  to  exercise  it,  to  possess  a  certain  apartment  in  the 
house,  and'fo^  the  use  in  that  apartment  of  certain  parts  of  the  ["'™t"re,  paying  for 
her  board  and  lodging  after  the  rate  of  701.  a-year.  On  the  10th  May,  1629,  the 
officer  entered  into  the  house  to  make  a  levy  ;  and  it  appears  that  at  that  time  the 
house  and  furniture  were  possessed  under  this  agreement  or  lease,  in  other  woi'ds, 
Mrs  Finch  was  in  possession  of  the  house  and  the  principal  part  of  the  furniture, 
and  Mrs  M'Nellage  was  in  possession  of  an  apartment  and  some  part  of  the  furniture, 
accordiii"  to  the  stipulation.  The  officers  remained  in  possession  for  a  week,  and 
then  witlidrew,  and  afterwards  the  return  of  nulla  bona  was  made.  The  plaintiff 
had  a  verdict,  as  I  have  already  stated,  for  2221.  The  question  which  arose  in 
the  cause,  appears  from  the  points  on  which  the  defendant  had  leave  to  move  to 
set  aside  'the  verdict  and  enter  a  nonsuit.  They  are  these :  First,  that  the  [43] 
deeds  of  1815  and  1819  made  M'Nellage  a  trustee  for  his  wife,  and  therefore  that 
the  Sheriff  could  not  seize  the  goods  under  an  execution  against  him.  Secondly,  That 
if  he  could  seize  under  all  the  circumstances,  he  could  only  sell  such  intei'est  as  the 
husband  had.  And  thirdly.  That  Mrs.  Finch's  possession  and  title  protected  the 
property  from  the  execution.  Of  these  questions,  the  first  led  to  the  greatest  length 
of  discussion,  much  learning  was  employed,  and  much  ingenuity  displayed ;  it  being, 
under  the  view  of  the  Court,  a  point  of  very  considerable  consequence.  That  question 
is,  whether,  without  the  intervention  of  a  trustee,  to  whom  a  legal  interest  in  effects 
of  this  description  shall  be  assigned,  they  can  be  protected  from  an  execution  against 
the  husband.  That  they  are  so  protected  is  contended  upon  this  reasoning:  it  is  said 
to  be  decided  by  many  cases,  that  though  the  property  belongs  to  the  wife,  yet  that 
where  a  trustee  is  interposed,  and  the  effects  are  assigned  to  bim  for  her  separate  use, 
they  are  clearly  protected  from  an  execution  against  the  husband  ;  they  then  proceed 
to  state,  that  when  the  intention  of  the  parties  is  clearly  signified,  the  husband  himself 
may  and  does  become  a  trustee  for  the  separate  use  of  his  wife,  and  that,  being  a  mere 
trustee,  the  property  of  his  cestui  que  trust  cannot  be  taken  for  his  debt.  This  is  said 
to  be  proved  by  many  analogous  cases.  And  they  conclude  that  here  the  husband 
being  the  trustee,  and  the  wife  the  cestui  que  trust,  her  property  cannot  be  taken  for 
his  debt.  This  is  the  substance  of  the  argument.  It  appears  to  us,  that  some  part  of 
this  argument  is  quite  solid.  It  is  clear,  that  where,  in  consideration  of  a  marriage, 
personal  chattels  are  assigned  to  a  trustee  for  the  separate  use  of  the  wife,  they  cannot 
be  taken  in  execution  for  the  debt  of  the  husband.  A  Court  of  law  will  consider  the 
trustee  as  the  legal  owner  of  the  property,  and,  under  the  protection  of  the  legal  estate, 
the  wife  will  have  the  benefit  of  the  contract  comprised  in  the  marriage  settlement. 
We  also  [44]  think,  that  the  husband  may,  in  some  circumstances,  be  a  trustee  for 
his  wife.  That  expression  is  used  and  has  been  acted  upon  in  the  Courts  of  equity, 
but  it  is  not  true  in  the  sense  in  which  it  has  been  used  in  this  argument;  nor  do 
we  know  that  any  such  principle  has  been  acknowledged  or  acted  upon  in  a  Court 
of  law,  and  no  such  case  has  been  cited  in  this  argument.  It  appears  to  us,  that, 
to  establish  such  a  principle,  and  apply  it  to  this  case,  would  break  down  the  dis- 
tinction of  the  Courts  of  law  and  the  Courts  of  equity  upon  this  subject.  The 
cases  in  which  the  husband  has  been  called  a  trustee  for  his  wife  are  of  this 
nature :— A  testator,  by  his  will,  left  a  sum  of  money  in  trust  for  a  married  woman 
to  her  separate  use.  The  trustee,  in  breach  of  his  duty,  without  the  privity  and 
participation  of  the  wife,  paid  the  money  to  the  husband.  The  husband  was  treated 
by  Lord  Eldon  as  a  trustee  for  his  wife.  In  acting  upon  this  principle,  and  using 
these  expressions,  he  cautiously  avoids  any  wrong  inference  being  drawn  from  his 
language  :  he  says,  that  it  is  perfectly  settled,  that  a  husband  may,  in  this  Court,  be 
a  trustee  for  the  separate  use  of  his  wife  (see  Rich  v.  Cockell,  9  Ves.  375) :  and  he  adds, 
that  he  would  be  in  the  same  situation  as  the  person  making  the  transfer  to  him.  It 
IS  not  for  us,  in  this  place  and  upon  this  occasion,  to  pronounce  what  decree  a  Court 
ot  equity  would  make  against  a  husband  upon  a  covenant,  such  as  is  contained  in  this 
marriage-settlement ;  but,  it  appears  to  us,  that  if  the  arguments  of  the  defendant  were 
accurate,  ail  that  machinery,  and  all  those  provisions  so  carefully  introduced  into 
settlements,  m  order  to  protect  the  property  of  a  married  woman  for  her  separate  use, 


ll 
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are  unnecessary.  We  further  think,  that  the  total  absence  of  any  express  authority 
in  a  Court  of  hiw,  for  the  broad  proposition  contended  for  on  the  part  of  the  defen- 
dant, is  almost  conclusive  against  it.  I  have  thought  fit  to  say  thus  much  upon  [45] 
the  general  proposition,  in  order  to  prevent  being  misunderstood  ;  but  this  particular 
Ciise  and  the  provisions  of  this  marriage  settlement  are  extremely  unfavoural)le  to  the 
defendant's  argument.  It  is  not  true  that  the  covenant  of  the  husband  contained  in 
this  settlement  constitutes  him,  in  the  usual  sense  of  the  word,  a  trustee  for  his  wife. 
It  appears  to  me,  that,  in  the  true  construction  of  the  deed,  the  interests  of  the  wife 
are  considerably  limited,  and  that  it  was  meant  and  understood  that  the  legal 
interest  should  reside  in  the  husband,  and  that  he  had  a  beneficial  interest  in  many 
imporfcmt  respects.  The  recital  of  the  agreement  specifies  nothing  respecting  this 
furniture,  during  the  joint  lives,  but  states  that  she  was  to  have  it  if  she  survived ; 
and  that,  if  he  survived,  she  might  make  a  will  of  it ;  and  then  his  covenant  in 
respect  of  it  is,  that  he  will  not  sell  or  dispose  of  it;  that,  if  she  survived,  she 
should  be  entitled  to  it ;  and  then  he  covenants  that  if  she  survives,  he  will  by  his 
l.ist  will  and  testament,  or  otherwise,  convey  and  insure  all  the  real  and  per.sonal  estate 
which  she  shall  be  possessed  of  or  entitled  to  at  the  time  of  his  decease,  in  such 
maimer  as  to  enable  her  to  possess  and  enjoy  the  same.  Now  this  covenant  includes 
the  furniture  as  well  as  every  thing  else,  and  shews  distinctly  that  her  future  posses- 
sion and  enjoyment  were  to  depend  upon  future  acts  to  be  done  by  him.  The  whole 
provisions  of  the  deed  satisfy  me  that  the  view  of  the  parties,  as  far  as  they  had  any, 
was  to  leave  him  in  possession  of  his  marital  rights,  and  that  her  interests  were  to  be 
enforced,  when  the  contingencies  happened,  and  as  they  happened,  by  means  of  his 
covenant.  The  deed-poll  of  1819  does  not  materially  aflfect  this  view  of  the  case; 
be»iuse,  beside  being  post-nuptial,  it  contJiins  an  express  reservation  of  all  his  rights 
and  interests  underthe  .settlement.  We  are  of  opinion,  therefore,  upon  this  point, 
that  the  circumstances  do  not  warrant  the  return  of  nulla  bona  ;  that,  at  law,  these 
goods  [46]  are  to  be  considered  iis  the  goods  of  the  husband.  This  is  an  answer  to 
the  first  and  second  points. 

The  next  ditticulty  opposed  to  the  plaintiff's  verdict  arises  from  the  demise  of  the 
furniture  maiie  with  the  house  to  Mrs.  Finch.  We  conceive  this  to  be  a  valid  demise, 
determinal)le  upon  three  months'  notice  by  either  party.  It  was  an  existing  demise 
at  the  time  the  Sheriff  seized,  and,  for  aught  we  know,  at  the  time  he  made  his  return. 
We  think,  that,  in  making  the  demise,  Mrs.  M'Xellage  was  the  agent  of  her  husband. 
It  is  the  consequence  of  this  opinion  that  the  reversionary  interest  alone,  after  the 
determination  of  this  demise,  could  belong  to  M'Xellage.  The  question  then  is, 
whether  the  Sheriff  could,  during  the  continuance  of  this  demise,  take  these  goods  for 
the  debt  of  the  husband.  We  think  he  could  not,  and  therefore  that  the  return  of 
nulla  bona  is  warranted  by  law.  If  these  goods  in  the  possession  of  the  tenant  had 
been  seized  by  the  Sheriff,  under  colour  of  an  execution  against  the  tenant,  or  any 
other  person,  M'Xellage,  the  reversioner,  could  not  have  maintai?ied  either  trespass  or 
trover  against  him.  The  reason  is,  that  to  maintain  these  actions  the  plaintiff  must 
not  only  have  a  right  of  property  but  a  right  to  the  immediate  possession.  He  has  no 
such  right  during  the  existence  of  a  lease.  The  cases  of  irard  v.  Macnuluy  (4  T.  R. 
489),  and  Gordim  v.  Harper  (7  T.  R.  9),esUblish  this  proposition.  If  he  himself  coidd 
maintain  no  action  for  the  possession,  his  creditor  and  the  Sheriff  could  derive  no 
authority  from  the  writ  against  him  to  take  that  possession.  The  Sheriff  has  made, 
as  it  seems  to  us,  a  proper  return.  We  think  that  the  rule  for  a  nonsuit  must  be 
made 

Absolute. 

[47]  Griffiths  v.  Williams.  Exeh.  of  Pleas.  1830.— The  rule  that  comparison 
of  handwriting  is  not  evidence,  does  not  extend  so  far  as  to  prevent  the  Court 
or  Jury  from  instituting  a  comparison  between  two  documents,  of  which  prima 
facie  evidence  has  been  given.— Where  the  plaintiff  has  died  after  verdict,  the 
Court  may  grant  a  new  trial  on  the  application  of  the  defendant,  and  would,  in 
such  case,  impose  terms  on  him  to  prevent  his  taking  advantage  of  the  plaintiffs 
death. 

Assumpsit  for  breach  of  promise  to  marry.  At  the  trial,  before  Goulburn,  J.,  at 
the  last  Lent  Assizes  for  the  county  of  Cardigan,  the  Jury  found  a  verdict  for  the 
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plaintiff.     A  rule  nisi  for  a  new  trial  had  been  granted  on  the  ground  that  the  verdict 

was  contrary  to  evidence.  i     -^^  j  ^    i     •     .. 

At  the  trial,  the  plaintiff  put  in  several  letters,  which  were  admitted  to  be  in  the 
defendant's  handwi'itiiig  ;  and  called  witnesses  to  prove  that  another  letter,  upon 
which  the  question  mainly  depended,  was  also  in  the  handwriting  of  the  defendant. 
The  defendant  called  witnesses  to  prove  that  this  letter  was  not  in  his  handwriting. 

In  the  course  of  the  argument  it  was  suggested  by  John  Evans,  for  the  defendant, 
that  the  Jury  had  been  influenced  by  a  comparison  of  handwiitiiig,  which  the  learned 
Judge  had  desired  them  to  make  between  the  admitted  and  disputed  letters. 

Per  Curiam.  Where  two  documents  are  in  evidence,  it  is  competent  for  the  Court 
or  the  Jury  to  compare  them.  The  rule  as  to  the  comparison  of  handwriting 
applies  to  witnesses,  who  can  only  compare  a  writing  to  which  they  are  examined, 
with  the  character  of  the  handwriting  impressed  upon  their  own  minds  ;  but  that 
rule  does  not  apply  to  the  Court  or  Jury,  who  may  compare  the  two  documents  when 
they  are  properly  in  evidence. 

The  rule  was  subsequently  discharged,  the  judgment  of  Bolland,  B.,  proceeding 
on  an  elaborate  comparison  which  he  had  made  between  the  letters  in  question  ;  and 
he  pointed  out  a  number  of  remarkable  coincidences  between  the  documents,  in  the 
formation  of  several  letters  and  the  mode  of  writing  several  words. 

[48J  The  plaintiff  died  after  the  rule  for  a  new  trial  had  been  obtained,  and  before 
it  was  discussed ;  and  it  was  urged  by  Wilson,  and  E.  V.  Williams,  for  the  plaintiff, 
that  the  setting  aside  the  verdict  would  entirely  defeat  justice,  as  no  new  trial 
could  be  had,  without  error  being  assignalile  on  the  record.  But  the  Coui't 
intimated,  that  they  should  have  had  no  difficulty  on  this  ground,  if  they  had 
thought  that  the  case  required  further  consideration,  as  they  could  have  imposed 
the  terms  of  the  verdict  being  entered  as  of  the  Assizes  when  the  case  was  first 
tried,  or  of  the  defendant's  undertaking  not  to  assign  error.  And  Garrow,  B., 
mentioned  a  case  in  which  he  had  been  of  counsel,  where  the  Court  of  King's 
Bench  had  imposed  similar  terms  in  granting  a  new  trial  on  the  application  of  the 
defendant,  who,  it  was  suggested,  was  likely  to  die  before  the  cause  could  be  tried  a 
second  time. 


CowLLSHAW  V.  Cheslyn.  E.xch.  of  Pleas.  1830.— In  an  action  of  trespass  quare 
clausum  fregit,  the  defendant  pleaded  that  A.  C.  was  seised  in  fee,  and,  being  so 
seised,  granted  a  right  of  way  by  non-existing  grant. — The  plaintiff"  replied, 
traversing  the  grant. — Held,  that,  on  these  pleadings,  it  was  not  competent  for 
the  plaintiff  to  give  evidence  to  shew  that  A.  C.  was  not  seized  in  fee,  for  the 
purpose  of  rebutting  the  presumption  of  the  grant. 

Trespass  quare  clausum  fregit.  Pleas,  first,  a  right  of  way  by  prescription. 
Secondly,  that,  in  1762,  one  Anne  Cowlishaw  was  seised  in  fee,  and  being  so  seised, 
by  a  deed,  lost  by  time  and  accident,  granted  a  right  of  way  ;  and  thirdly,  a  common 
highway.  The  plaintiff  replied  to  the  first  plea,  traversing  the  prescription ;  to  the 
second  plea,  that  Anne  Cowlishaw  did  not  grant  modo  et  forma  ;  and  to  the  third  plea, 
denying  the  common  highway. 

At  the  trial  before  Garrow,  B.,  at  the  last  Lent  Assizes  for  the  county  of  Leicester, 
the  first  plea  was  disproved,  it  appearing  that  all  the  ancient  roads  over  the  locus  in 
quo  had  been  extinguished  by  an  inclosure  act;  and  the  Jury  negatived  the  common 
highway  pleaded  in  [49]  the  third  plea.  The  case,  therefore,  depended  on  the  second 
plea,  and  upon  that  plea  there  was  conflicting  evidence  as  to  the  exercise  of  the  alleged 
right  of  way.  The  plaintiff  offered  evidence  of  old  deeds,  and  of  a  will,  to  shew 
that  Anne  Cowlishaw  had  only  an  estate  as  a  co-trustee  with  one  Farnell,  in  trust  for 
Anne  Cowlishaw's  son,  who,  at  the  time  of  the  supposed  grant,  was  a  minor;  and  he 
contended  that  this  evidence  was  admissible  on  the  issue  in  question,  for  the  purpose 
ot  shewing  that  Anne  Cowlshaw  was  not  likely  to  have  made  the  grant,  not  having 
^ad  any  legal  right  so  to  do.  The  defendant's  counsel  objected  to  the  evidence,  on 
the  ground  that  Anne  Cowlishaw's  seisin  in  fee  was  admitted  on  the  record,  and 
that  the  plamtiff_  was  estopped,  by  the  state  of  the  pleadings,  from  giving  anv 
evidence  to  negative  that  fact.  The  learned  Judge  received  the  evirlence,  reserving 
ine  question  of  its  admissibility  for  the  opinion  of  the  Court.     The  defendant  then 
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uiieied  evidence  of  an  award  of  the  locus  in  quo,  made  under  an  inclosure  act,  to  Anne 
Cowlishaw,  which  alone,  they  contended,  vested  the  soil  in  her  ;  but  which,  the  plaintiff 
contended,  vested  it  in  the  persons  in  whom  the  legal  estate  in  the  land,  to  which  this 
allotment  was  made,  had  been  before  vested  under'  the  will.((/)i  The  learned  Judge 
left  the  whole  of  the  evidence  to  the  Jury,  and  directed  them  to  consider  whether 
there  w;is  such  evidence  of  the  use  of  the  right  of  way,  as  to  lead  them  to  suppose 
that  Anne  Cowlishaw  bad  made  the  grant  in  question";  and  he  told  them,  that  they 
might  assume,  for  the  purposes  of  their  verdict,  that  she  had  a  legal  right  to  make 
such  grant.     The  Jury  found  a  verdict  for  the  defendant  upon  the  second  plea. 

Biilguy  had  obtained  a  rule  to  enter  a  vei-dict  for  the  [50]  plaintitt'  on  the  second 
plea,  or  for  a  new  trial,  against  which  cause  was  now  shewn  by — 

Dennian,  K.  X.  Clarke,  and  Humfrey.(a)-  On  these  pleadings,  the  only  question 
was  on  the  grant,  as  no  issue  was  taken  on  the  seisin  of  Anne  Cowlishaw,  as  alleged 
in  the  second  plea.  If  the  plaintiff  on  this  issue  could  be  allowed  to  give  in  evidence 
documents  to  disprove  the  seisin  of  Anne  Cowlishaw,  which  documents  are  in  his 
exclusive  possession,  and  the  contents  of  which  were  unknown  to  the  defendant,  the 
latter  would  have  been  entirely  misled,  as  he  would  only  come  prepared  to  prove 
the  grant.  The  plaintiff  could  only  traverse  one  of  the  facts  alleged  in  the  plea.  If 
he  attempted  to  put  more  than  one  in  issue,  the  replication  would  have  amounted  to 
the  general  replication  of  de  injuria,  which  is  clearly  bad  in  such  a  case.  Crogak's  case 
(8  Kep.  66),  CochriU  v.  Arnu<tronq  (Willes,  99).  It  was  not  competent  for  the  plaintiff 
to  give  any  evidence  to  negative  any  part  of  the  plea,  which  was  admitted  by  the 
traverse  being  taken  on  another  allegation.  This  would  give  him  the  advant^ige  of 
the  general  replication  of  de  injuria.  The  plaintiff  had  his  choice  which  allegation  to 
traverse  ;  and  if  he  is  allowed,  on  a  traverse  of  one  allegation,  to  dispute  another,  there 
is  no  reason  why  he  may  not  dispute  the  whole  plea,  which  he  clearly  cannot  do,  as 
de  injuria  cannot  be  replied,  when  an  easement  or  other  interest  in  the  land  is  claimed. 
The  present  is  a  strong  case  to  shew  the  good  policy  and  utility  of  the  rule  of  law 
contended  for  by  the  defendant,  for  the  real  merits  arise  on  the  allegation  of  the  seisin 
in  Anne  Cowlishaw,  equally  as  if  it  had  been  laid  in  any  other  person;  and  if  the 
allegation  of  seisin  in  Anne  Cowlishaw  had  been  traversed,  [51]  the  only  effect  would 
have  been  to  have  caused  the  defendant  to  amend,  by  adding  pleas,  laying  the  seisin 
in  different  persons ;  and  the  same  evidence  which  was  produced  at  the  trial  to  prove 
the  grant  by  Anne  Cowlishaw,  would  equally  have  proved  a  grant  alleged  to  have  been 
made  by  any  other  person  who  might  appear  to  have  been  the  owner  of  the  fee.  There 
is  no  such  principle  as  that  which  was  contended  for  by  the  other  side,  that  a  party 
may  be  estopped  by  an  admission  on  the  record  for  one  purpose,  and  not  for  another, 
in  the  same  cause.  In  the  present  case,  the  seisin  of  Anne  Cowlishaw  was  admitted 
on  the  record,  and  the  plaintiff  was  estopped  from  giving  any  evidence  in  contraven- 
tion of  that  admissioti.  The  evidence,  therefore,  was  clearly  inadmissible,  and  the 
defendant  is  entitled  to  retain  his  verdict. 

Balguy  and  Clinton,  contrii.  The  evidence  in  question  was  admissible,  not  to 
contradict  the  allegation  on  the  record,  but  to  negative  the  fact  of  Anne  Cowlishaw 
having  made  the  grant.  The  user  is  only  presumptive  evidence  of  the  grant ;  and  it 
was  competent  for  the  plaintiff  to  shew  that  Anne  Cowlishaw  was  not  seised  in  fee, 
and  could  not,  therefore,  in  point  of  law,  have  made  such  a  grant.  She  ought  not  to 
be  presumed  to  have  done  an  act  contrary  to  law.  The  questioti  for  the  Jury  was 
purely  one  of  fact,  whether  the  deed  was  or  was  not  made.  There  is  a  distinction 
between  presumptions  of  law  and  of  fact.  The  latter  may  alway.s  be  rebutted  by 
contrary  evidence.  The  question,  whether  a  particular  deed  ever  had  existence,  in 
cases  like  the  present,  is  of  the  latter  class.  The  principles  on  this  branch  of  the  law 
are  thus  stated  by  a  learned  author  (Starkie's  Evid.  1214): — "The  presumption  of 
right  in  such  cases  is  not  conclusive,  in  other  words,  it  is  not  an  inference  of  mere 
law,  to  be  made  by  the  Courts ;  yet  it  is  an  [52]  inference  which  the  Courts  advisg 

(a)'  As  to  this  point,  which  it  became  unnecessary  to  decide  in  the  principal  case, 
see  Doe  dem.  Sweelivq  v.  Hellurd,  9  B.  ife  C  789. 

(a)2  The  arguments,  as  to  the  right  of  A.  Cowlishaw  to  grant,  are  omitted,  as  the 
judgment  of  the  Court  proceeded  entirely  on  the  question  of  the  admissibility  of  the 
evidence,  on  the  issue  taken  upon  the  grant. 
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Juries  to  make  whenever  the  presumption  stands  unrebutted  by  contrary  evidence. 
Such  evidence  in  theory  is  mere  presumptive  evidence."  The  same  learned  wiiter 
(Starkie's  Evid  1218),  "citing  Barker  v.  Richardson  (i  B.  &  A.  579),  lays  down  in 
another  passage  the  law  on  this  subject  in  the  following  terms:  "'Ihe  technical 
presumption  necessarily  assumes  that  it  was  practicable  to  transfer  the  right  by  means 
of  a  orant  or  other  conveyance ;  hence  the  presumption  does  not  operate  where  such 
a  "rant  could  not,  from  the  nature  of  the  case,  have  been  made."  In  the  present  case 
Anne  Cowlishaw  could  not  legally  have  made  the  grant  in  question  ;  and  even  if  the 
evidence  had  been  all  one  way,  as  to  the  user  of  the  right  of  road,  the  presumption 
of  the  "rant  would  have  been  rebutted  by  the  evidence  which  was  oft'ered  of  the  state 
of  the  "^title  at  the  time  when  the  alleged  grant  was  supposed  to  have  been  made. 
The  learned  Judge,  therefore,  ought  to  have  directed  the  Jury  to  find  a  verdict  for 
the  plaintiff  on  the  second  plea ;  and,  at  all  events,  he  ought  not  to  have  told  the 
Jury  that  they  might  assume,  for  the  purposes  of  their  verdict,  that  Anne  Cowlishaw 
had  the  legal  right  to  make  the  grant.  That  direction  was  calculated  to  lessen  the 
effect  of  the  evidence  on  the  minds  of  the  Jury,  and  entitles  the  plaintiff  at  least  to  a 
new  trial. 

Cur.  adv.  vult. 

Vaughan,  H.  This  was  an  action  of  trespass  quare  clausum  fregit,  in  which  the 
defendant  pleaded  no  general  issue,  but  three  special  pleas  :  Hrst,  a  prescriptive  right 
of  way  ;  secondly,  that  Anne  Cowlishaw,  being  seised  in  fee,  granted  a  right  of  way 
by  lost  deed ;  and  thirdly,  a  common  highway.  The  first  and  third  pleas  were 
properly  negatived  on  the  evidence  which  was  given  at  the  trial,  and  the  only  question 
therefore  was  upon  the  second  plea,  upon  which  the  Jury  found  a  verdict  for  the 
defendant.  The  [53]  present  is  an  application,  on  the  part  of  the  plaintift',  to  enter  a 
verdict  upon  the  issue  on  the  second  plea,  or  for  a  new  trial :  in  the  consideration  of 
which  question,  it  becomes  material  to  refer  to  the  second  plea,  and  the  issue  upon 
that  plea.  The  second  plea  states,  that  Anne  Cowlishaw  was  seised  in  fee,  and,  being 
so  seised,  granted  the  way  in  question  by  lost  grant ;  and  the  replication  to  that  plea 
is,  simply,  that  she  did  not  grant  modo  et  forma.  It  was  competent  for  the  plaintiff 
to  traverse  either  the  seisin  of  Anne  Cowlishaw  or  the  grant  by  her.  The  former  is 
traversed,  and  theiefore  it  seems  to  me  and  to  the  Court,  that  it  must  be  taken  against 
the  plaintiff  conclusively  that  she  was  seised  in  fee.  But  it  was  contended  for  the 
plaintiff,  that  the  evidence  was  admissible,  not  to  disprove  the  seisin  of  Anne  Cowlishaw, 
but,  as  an  ingredient,  to  rebut  the  existence  of  the  grant,  which  was  a  mere  presump- 
tion of  fact ;  because,  if  she  had  no  authority  to  grant,  it  was  unlikely,  under  such 
circumstances,  that  she  should  have  made  the  grant.  It  is  a  satisfactory  answer  to 
this  ar«ument,  that  the  plaintiff  is  estopped  by  the  state  of  the  pleadings,  and  thei-efore 
cannot  be  received  to  contradict  that  which  is  admitted  upon  the  record.  Under 
these  circumstances,  evidence  to  negative  the  seisin  of  Anne  Cowlishaw  was  not 
properly  receivable,  and  therefore  the  learned  Judge  was  perfectly  correct  in  directing 
the  Jury  to  presume,  for  the  purposes  of  their  verdict,  that  Anne  Cowlishaw  was  seised 
in  fee.  We  therefore  think,  that  the  rule  to  enter  a  verdict  for  the  plaintiff  should 
be  discharged  ;  but,  as  there  seems  to  have  been  conflicting  evidence  in  this  case,  and 
as  the  verdict  might  affect  the  inheritance,  the  plaintiff  may  have  a  new  trial,  upon 
payment  of  costs,  the  defendant  being  at  liberty  to  amend  h'is  pleadings  as  he  shall 
be  advised. 

Rule  accordingly. 

End  of  Easter  Term. 


[54]  Reports  of  Cases  Argued  and  Determined  in  the  Courts  of 
Exchequer  and  Exchequer  Chamber.  Exchequer  of  Pleas,  Trinity 
Term,  11  Geo.  IV.  &  1  Will.  IV. 

Loader  qui  tam,  ..Thomas.  1830.-By  the  practice  of  this  Court,  where  a  new 
trial  IS  granted  the  party  who  succeeds  upon  both  trials  is  entitled  to  the  costs 
ot  both  trials,  If  the  rule  for  the  new  trial  is  silent  upon  the  subject  of  costs.  -In 
an  action  upon  a  statute  which  gives  double  costs,  if  a  new  trial  be  granted, 
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nothing  being  said  upon  the  subject  of  costs,  the  party  who  succeeds  upon  both 
trials  is  entitled  to  double  costs  of  both  trials. 

Debt  for  penalties  upon  the  coal  act,  47  Geo.  3,  c.  68.  The  cause  was  twice  tried. 
Upon  the  lii-st  trial,  the  plaintitf  recovered  a  verdict.  The  Court  granted  a  new  trial, 
but  the  rule  was  silent  as  to  the  costs.  Upon  the  second  trial,  the  plaintitl'  again 
recovered  a  vei-dict :  and  the  Master,  in  the  taxation  of  costs,  allowed  the  plaintiff 
double  costs  of  both  trials  under  the  above  stat.  s.  150. 

On  a  former  day,  Thesiger  moved  for  a  rule  calling  upon  the  plaintitf'  to  shew 
cause  why  the  Master  should  not  review  his  taxation.  He  stated,  that  the  costs  of 
the  tii-st  trial  would  not  be  allowed  by  the  practice  of  the  Court  of  [55]  King's  Bench, 
although  the  practice  of  the  Court  of  Common  Pleas  was  different ;  and  he  contended, 
that  the  practice  of  the  former  Court  was  more  reasonable  than  that  of  the  latter. 
He  further  insisted,  that,  at  all  events,  the  Master  should  allow  but  the  single  costs  of 
the  first  trial,  iis  that  had  been  set  aside. 

But  the  Court,  after  consulting  the  Master,  were  of  opinion,  that  the  plaintitf 
wiis,  in  such  a  case,  entitled,  by  the  practice  of  this  Court,  to  the  costs  of  both  trials, 
where  the  rule  is  silent  as  to  the  costs  (see  HuUock  on  Costs) ;  and  therefore  granted 
the  rule  upon  the  latter  ground  only. 

Gurney  now  shewed  cause.  By  the  practice  of  this  Court  the  plaintitf  is  entitled 
to  the  costs  of  the  former  trial.  In  this  respect,  the  practice  of  this  Court  and  of  the 
Court  of  Common  Pleas  differs  from  that  of  the  Court  of  King's  Bench.  The  costs  of 
the  former  trial  are  therefore  costs  in  the  cause,  and  it  makes  no  difference  whether 
they  be  single  or  double  costs.  As  the  statute  upon  which  this  action  proceeds  gives 
double  costs,  it  is  clear  that  the  plaintitf,  if  he  be  entitled  to  costs  at  all,  is  entitled  to 
double  costs. 

Thesiger,  contra.  It  must  be  admitted,  that  where  the  rule  is  silent  as  to  costs, 
the  costs  of  both  trials  are  to  be  allowed  to  the  party  who  is  successful  upon  both 
trials.  But  the  plaintiff  is  only  entitled  to  single  costs  of  the  first  trial  in  this  case. 
Upon  this  point  there  is  no  decision  ;  and  upon  principle,  the  defendant  ought  not  to 
be  s;iddled  with  doul)le  costs  of  a  trial,  which  the  Court  has  decided  to  l)e  no  trial. 
Double  costs  being  in  the  nature  of  a  penalty  are  given  as  the  consequence  of  a 
binding  trial  only. 

G.\RKO\v,  B.  The  practice  of  this  Court  h;w5  very  pro-[56]-perly  been  admitted  to 
be  as  stated  by  the  .M;ister  when  the  rule  was  moved  for,  but  the  learned  counsel 
contends  that  the  first  trial  w;is  no  trial.  That  is  assuming  too  much,  for,  in  granting 
a  new  trial,  the  Court  only  considers  that  the  question  is  fit  for  further  consideration. 
In  that  case,  common  sense  and  justice  go  along  with  the  practice,  which  gives  the 
psirty  the  costs  of  both  trials  in  which  he  has  succeeded.  1  cannot  adopt  the  suggestion 
of  there  being  a  dirterent  rule  for  the  Uixation  of  the  costs  of  the  two  trials.  I  am 
therefore  of  opinion  that  this  rule  should  be  discharged. 

Vaugu.xn,  B.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  act  of 
Parliament  and  the  practice  are  imperative  upon  the  Court.  The  statute  in  question 
gives  double  costs.  Under  the  statute  of  Gloucester,  I  apprehend  that  the  party 
would  not  be  entitled  to  costs ;  (a)  and  therefore,  if  he  be  entitled  to  costs,  it  must 
be  under  the  act  of  Parliament  upon  which  this  action  is  founded,  which  gives  not 
only  the  costs  of  suit  but  double  costs.  The  practice  of  this  Court  is  admitted  to 
differ  from  that  of  the  Court  of  King's  Bench ;  because,  in  the  latter  Court,  unless 
something  be  said  with  respect  to  the  costs,  the  party  succeeding  upon  the  fir.st  trial 
is  not  entitled  to  the  costs  of  that  trial,  if  he  be  successful  upon  the  second  investigation 
of  the  case.  But  in  the  Court  of  Common  lieas,  and  in  this  Court,  the  rule  is  different ; 
and  the  part}'  who  suc-[57]-ceeds  upon  both  trials  is  entitled  to  the  costs  of  both,  if  the 

(a)  Where  the  statute  gives  a  penalty  to  the  party  grieved,  to  be  recovered  by 
action,  bill,  plaint,  ifec.  this  being  a  duty  to  the  party,  vested  before  action  brought, 
he  shall  have  costs  against  the  defendant,  because  he  is  put  by  the  defendant  to  the 
costs  and  trouble  of  a  suit ;  but,  in  a  tam  quam  or  other  popular  action,  where  the 
duty  is  not  vested  till  the  suit  or  information,  there  his  interest  commencing  by  the 
suit,  and  not  by  a  debt  vested  before,  he  shall  not  have  costs  against  the  defendant. 
Comitany  of  Cullers  in  Yorkshire  v.  Rudin,  Skin.  363,  cited  per  Lord  Tenterden,  C.  J., 
in  Tlie  College  of  Physicians  v.  Harrison,  9  B.  &  C.  529. 
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rule  be  silent  as  to  costs.  Tt  is  competent  for  the  Court,  on  granting  a  rule  for  a  new 
trial  to  mve  a  special  direction  with  respect  to  the  costs,  if  there  be  any  hardship  in 
the  case:  but  .lothing  of  that  description  was  done  in  this  case  These  costs  are 
reeulated  bv  the  act  of  Parliament,  and  there  is  no  difference  between  single  and 
double  costs  It  is  admitted  that,  in  this  Court,  the  costs  of  both  trials  are  costs  m 
the  cause,  and  the  act  of  Parliament  gives  double  instead  of  single  costs. 

BoLLAND  B  I  agree  with  the  rest  of  the  Court.  The  statute  gives  us  no 
discretion  but  fetters  us.  If  we  could  exercise  a  discretion  here,  we  miglit  be  equally 
called  upon  to  exercise  our  discretion  to  deprive  the  plaintiff  of  single  costs  in  a  case 
of  peculiar  hardship.  We  are,  however,  bound  by  the  act  of  Parliament,  and  the  rule 
must  be  discharged. 

Kule  discharged. 

The  Corporation  of  Stamford  v.  Pawlett.  Exch.  of  Pleas.  1830.— A  grant  of 
a  fair  or  market,  with  an  express  grant  of  toll,  passes  reasonable  toll,  though  no 
amount  of  toll  lie  specified. 

[S.  C.  1  Tyr.  291.  Affirmed,  p.  400,  post,  1  Tyr.  291.  Referred  to,  Brecon  Markets 
Company  y.  Neath  and  Brecon  Railway  Cmnpany,  1872,  L.  R.  7  C.  P.  568;  Newcastle 
{Duke  of)  V.  Worksop  U.  I).  C,  [1902]  2  Ch.  161.] 

Debt  for  tolls.  At  the  trial,  before  Alexander,  L.  C.  B.,  at  the  Middlesex  Sittings 
after  Michaelmas  Term,  1829,  the  Jury  found  a  verdict  for  the  plaintitis,  subject  to 
the  opinion  of  the  Court  upon  the  following  case — 

Queen  Anne,  by  her  grant,  bearing  date  in  the  13th  year  of  her  reign,  reciting, 
that  by  a  writ  of  ad  quod  damnum,  and  inquisition  thereon,  it  had  been  found  that 
it  would  not  be  to  the  prejudice  &c.,  if  the  Queen  granted  to  the  mayor,  aldermen, 
and  capital  burgesses  of  Stamford,  and  their  successors,  licence  to  hold  two  fairs  or 
markets  yearly  for  ever,  viz.  one  of  the  said  fairs  on  &c.,  and  the  other  of  the  said 
fairs  on  the  Monday  next  preceding  the  1st  day  of  May,  for  the  buying  and  selling  of 
all  and  [58]  all  manner  of  cattle  and  sheep,  and  all  and  all  manner  of  goods,  wares, 
and  merchandize,  commonly  sold  and  bought  in  fairs,  "  una  cum  curia  pedis  pulverizati 
ac  tolnetis  et  proticuis  exiiide  provenientibus  et  emergentibus,"  granted  to  the  said 
mayor  and  corpoi'ation  licence  to  hold  within  the  said  town  two  fairs,  in  the  terms  of 
the  inquisition,  "una  cum  curia  pedis  ])ulverizati  tempore  feriarum  predictarum,  ac 
cum  omnibus  tolnetis  et  aliis  proficuis  predictis  feriis  sive  nundinis  pertinentibus  et 
spectantibus  ; "  to  have,  hold,  and  enjoy  the  said  fairs  or  markets  and  court  of  piepowder, 
"  et  cffitera  premissa,"  to  the  same  mayor,  &c. 

In  pursuance  of  this  grant,  the  corporation  had  from  the  period  of  the  grant 
regularly  held  the  fairs  therein  mentioned,  and  had  been  accustomed  to  receive  a  toll 
of  2d.  per  beast  from  the  buyer  for  every  beast  bought  in  the  fair.  At  the  May  fair, 
held  according  to  the  charter  in  the  year  1828,  the  defendant  purchased  eight  beasts, 
for  which  the  toll,  amounting  to  Is.  4d.,  was  regularly  demanded  of  hm  by  the 
plaintifis,  but  which  toll  the  defendant  refused  to  pay. 

The  charter  was  in  the  following  terms  : — 

Regina  omnibus  ad  quos  &c.  Saltm.  Cum  per  quandam  Inquisicoera  indentat.  capt. 
apud  Bourne  in  Com.  nro.  Lincoln,  quinto  die  Aprilis,  anno  regni  nri  decimo  tertio, 
virtute  cujusdam  Bris.  nri  de  ad  quod  dampnu  e  Cancellaria  nra  nup  emanat.  Vicecomit. 
comitatus  p^'dict.  direct,  et  Inquisiconi  pMict  annex,  p  sacramentu  pbora  et  legliii  hoiura 
comitatus  p=diot.  comptum  sit,  quod  non  esset  ad  dampnu  vel  p''judiciii  nri  aut  alieujis 
al  psone,  nee  ad  nocumentum  vicina'  feria'  sive  nundin.  si  iios  coiicederemus  Majori, 
Aldermannis  et  Capital  Burgensibus  Ville  sive  Burgi  de  Stamford  in  Bri  p'dco  noiat. 
et  successoribus  suis,  Licenciam  quod  ipsi  herent  et  tenerent  infra  villara  sive  liurgum 
de  Stamford  p'dict.  et  p'cmct.  ejusdemduas  Ferias  [59]  sive  Nundin.  annuatim  inppiii 
(vizt.)  unara  dicta  Feriar.  sive  Nundin.  sup  quemliliet  diem  Martis  pxim.  p^ceden. 
iestum  sive  diem  Purificationis  Bte  Marie  Virginis,  Anglice  Candlemas-day,  et  alteram 
aua  J^  ena  sive  x^  undin.  super  Diem  Lune  |?xim  p^ceden.  primu  diem  Maii  pro  empcone 
et  vendicone  oium  et  oimod  Averio'  et  Peco'  ac  oium  et  oimod.  Bono'  Mercimonio' 
et  Mercandiza  colter  in  Feriis  sive  Nundin.  empt'  et  vendit.  una  cum  Cur.  Ped. 
ruiverizat.  ac  1  obietet  j)rofic  exinde  pvenien  et  emergen,  put  p  diet.  Bre.  et  Inquisicon. 
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in  filaciis  Cancellarie  nre.  p'diet  de  recordo  remanen.  plenius  liquet  et  apparet.  Sciatis 
modo  Quod  Nos  de  gratia  nostra  spiali,  et  ex  certa  scieneia  et  mero  motu  mis,  dedimus 
et  coucessiuius,  ac  p  p"seiites  pro  nobis,  heredibus  et  successoi-ibus  nris,  Damns  et  con- 
cedimus  p'^fat.  Majori,  Aldermannis,  et  Capital.  Burgensibus  Ville  sive  Burgi  Stam- 
ford in  com.  nro.  Lincoln  p\]ict  et  successoribus  suis,  Licentiam  quod  ipsi  habcant  et 
teneant  infra  Villam  sive  Burgum  de  Stamford  pMict.  et  p'ciuct.  ejusdera  duas  Ferias 
sive  Nundin.  annnatim  imppm  (viz.)  unam  dna'  Feria'  sive  Nundin.  super  quemlibet 
Diem  Martis^xim  p'ceden.  festum  sive  diem  Purificationis  Bte  Marie  Virginis,  Anglice 
Candlemasday,  et  alteram  dua'  Feria'  sive  Nundin.  super  Diem  Lune  pim  p'ceden. 
primu  diem  Maii  pro  empcone  et  vendicone  omim  et  omimod.  Averio'  et  Peco'  ac 
omiu  et  oiuiod.  Bono'  Mercimonio',  et  Mercanliza' colter  in  Keriis  sive  Nundin.  empt. 
et  vendit.  una  cum  Cur.  Ped.  Pulverizat.  tempore  Feria'  p'dict.  ac  cu  oibus  Tolnet.  et 
al.  Profic.  p'dictis  Perils  sive  Nundin.  ptinen.  et  spectan.  Habend.  tenend.  et  gaudend. 
p'dict.  Ferias  sive  Nundin  et  Cur.  Ped.  Pulverizat.  et  cetera  p'missa  supius  p  p'^sentes 
concess' seu  menconat.  fore  concess' eisdem  Majori,  Aldermannis  etCapitat  Burgensibus 
Ville  sive  Burgi  de  Stamford  p'^dict,  et  successoribus  suis,  ad  eo'  solum  et  ppriu  opus 
et  usura  imppm.  Et  hoc  absq.  aliquo  computo  vel  aliquo  alio  debito  nobis,  heredibus 
vel  successoribus  nois  pind  reddend.  solvend.  vel  faciend.  Quare  volumus,  ac  per 
presentes  pro  nobis,  heiedibus,  et  successoribus  nris  tirniiter  injungendo  p'cipi-[60]- 
mus  et  mandamus  quod  p^'dict.  Major,  Aldermanni.  et  Capital,  liurgenses  Ville  sive 
Burgi  de  St.imford  p'dict  et  successores  sui  habcant,  teneant,  et  custodiant,  et  here, 
tenere,  et  eustodire  valeant  et  possint,  imppm  p'dict.  Ferias  sive  Nundin.  una  cum  Cur. 
Ped.  Pulverizat.  et  ceteris  p'missis  p'dcis,  scum  tenorem  et  veram  intcnconem  ha'  Lra' 
nra'  Patenciu  absq.  molestacOne,  perturbacone,  gravamine,  sive  contradiccone  ur. 
heredu'ii  vel  successo'  nro',  vel  aliquo'  Vicecoraitum,  Escaeto',  Ballivo',  Officiario'  sive 
Ministrornra  nro'  heredum  vel  successorum  eo'  quorumcumq.  Et  hoc  absq.  aliquo  al. 
Warranto,  Bri  vel  pcess.  imposterum  in  ea  parte  pcurand.  vel  obtineud.  Et  Ulterius 
volumus  ac  p  p'sentes  pro  nobis,  heredibus,  et  successoribus  nris,  concedinius  p'fat. 
Majori,  .Mderman.  et  Capital.  Burgensibus  Ville  sive  Burgi  de  Stamford  p'dict.  et 
successoribus  suis,  quod  he  Lre  nre  Patentes  vel  Irrotularaent.  ea'demsint  et  enint  bon. 
firin  valid,  sutficien.  et  effectual,  in  lege  eisdem  Majori,  Aldermainiis  et  Capital. 
Burgensibus  Ville  sive  Burgi  de  Stamford  p'dict.  et  successoribus  suis,  secundum  veram 
iutenconem  earundum.  In  cujus  rei  «S:c.  Teste  Regina  apud  West,  decimo.  quinto 
die  Junii.  Per  Bre  de  Privat.  Sigill. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  above  toll  could  be 
lawfully  taken  under  this  grant. 

Taunton,  for  the  plaintiffs.  The  objection  to  be  made  on  the  part  of  the  defen- 
dant i.s,  that  no  sum  certiiin  is  stated  in  the  grant  of  the  toll  in  question  ;  and  that  no 
such  grant  can  be  good,  unless  the  amount  of  the  toll  be  specifically  set  foith.  To 
support  this  objection  several  ca.ses  will  be  cited,  which,  upon  examination,  will  be 
found  not  to  apply.  It  may  be  admitted  as  a  general  proposition,  that  toll  is  not 
necessarily  incident  to  a  fair  or  market,  by  which  must  be  undeistood,  that  toll  will 
not  pass  by  a  general  grant  of  market,  without  more,  but,  to  enable  the  grantee  to  take 
toll,  there  must  be  an  express  grant  of  toll.  [61]  This  is  laid  down  by  Chief  Baron 
Comyns,  title  Toll.  But  it  is  denied  that  the  amount  of  the  toll  neerl  be  stated  in  a 
grant  of  a  fair  or  market.  Iti  the  case  of  a  toll  thorough  or  turn,  which  is  against 
common  right,  the  amount  of  the  toll  must  be  specified,  but  the  toll  of  a  fair  or  market 
is  not  contrary  to,  but  consonant  with,  common  right.  The  distinction  is,  that  the 
amount  of  toll  in  a  fair  or  market  need  not  be  specifically  mentioned  in  the  grant ; 
whereas,  in  the  grant  of  a  toll  thorough,  or  other  toll  against  common  right,  the  amount 
of  toll  to  be  taken  must  be  specified.  Heddy  v.  IFhedlwuse  (Cro.  Eliz.  558-591;  Moor, 
474),  is  the  first  case  in  order  of  time,  which  will  be  relied  upon  by  the  defendant. 
The  facts  of  that  case  were  the  following: — King  Henry  7th  granted  to  the  mayor 
and  burgesses  of  Northampton,  unam  feriam  annuatim  to  be  holden  cum  omnibus 
libertatibus  ad  hujusraodi  feriam  spectant.  vel  pertinent  The  question  was,  whether 
toll  passed  under  these  words  Popham,  Gaud}',  and  Fenner,  held  not  ;  for,  by  the 
words,  cum  omnibus  libertatibus,  toll  is  not  demandable  ;  for  it  is  not  incident  to  a 
fair,  but  the  grantee  must  have  it  by  express  woids  when  it  is  a  new  fair :  if  there  had 
been  a  fair  by  grant  or  prescription,  whereto  toll  had  been  paid,  and  it  became  forfeited 
to  the  king,  and  the  king  then  grants  it  cum  omnibus  libertatibus  ad  hujusraodi  feriam 
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snectaut  the  '^nuifcee  should  have  toll,  for  toll  was  formerly  belonging  thereunto. 
The  amount  of^this  case  is,  that  as  toll  was  not  mentioned  m  the  grant,  and  the  general 
words  cum  omnibus  libertatibus  et  consuetudinibus  &c.  did  not  include  toll,  and  no 
such  word  as  tolnetis  &c.  was  used,  the  toll  did  not  pass,  according  to  the  opinion  of 
the  three  Judges,  toll  not  being  necessarily  incidental  to  a  fair.  They  held  that  the 
grantee  must  have  toll  by  express  words,  where  the  fair  is  new  ;  although,  if  a  fair  by 
grant  or  prescription,  to  which  a  moderate  toll  is  annexed,  be  foi-[62]-feited  to  the 
kino-  and  the  king  grant  it  out  cum  omnibus  libertatibus  et  consuetudinibus  &c.,  the 
grantee  sh;dl  have^the  toll.  In  Heddi/  v.  Jl'hcelhouse,  therefore,  the  decision  was  merely, 
that  as  there  was  no  express  grant,  toll  did  not  pass  by  the  general  words.  The  •2nd 
Inst.  (220),  on  the  stat.  West  1,  will  also  be  cited  for  the  defendant.  There  it  is  laid 
down  that  "if  the  king  grant  to  a  man  a  fair  or  market,  and  grant  no  toll,  the  patentee 
shall  'have  no  toll,  for  toll  being  a  matter  of  private  [advantage],  for  the  benefit  of 
the  lord,  is  not  incident  to  a  fair  or  market  so  granted,  without  a  special  giant,  as  was 
adjudged  in  the  case  of  Northampton."  This  is  merely  a  recognition  by  Lord  Coke  of 
the  former  case,  which  it  is  unnecessary  for  the  plaintiff  to  dispute.  The  case  of 
HolJmcay  v.  t>iiiillt{2  Str.  1171)  is  to  the  same  effect,  and  carries  the  doctrine  no  further 
than  the  case  of  Haddij  v.  JVheelhouse.  That  was  an  action  of  trespass,  in  which  the 
defendant  justitted  for  toll,  and  set  out  a  custom  in  Daventry  to  hold  a  fair  on 
St.  Matthew's  day,  and  to  take  toll,  and  that  Queen  Elizabeth,  reciting  this,  granted 
two  new  fairs  on  iwo  other  days,  with  all  profits,  commodities,  emoluments,  liberties, 
and  free  customs  ad  hujusraodi  ferias  pertinent.  On  demurrer,  the  justification  was 
holden  bad,  for  toll  is  not  incident  of  common  right,  and  therefore  not  within  the 
words  of  reference ;  and  being  new  fairs,  upon  which  no  toll  is  granted  by  express 
words,  the  custom  cannot  extend  them.  Holcroft  v.  Heel  (1  Bos.  &  P.  400),  was 
decided  upon  a  collateral  point.  That  was  an  action  on  the  case  for  erecting  a  new 
market  to  the  injury  of  the  plaintift's  market.  The  grant  under  which  the  plaintiff 
claimed  was  made  in  the  10  W.  3,  in  these  words  :  "  dedimus  et  concessinius  &c. 
prefat.  F.  M.  et  heredibus,  quod  habeant  et  teneant  unum  mercatum,  ac  etiam  duas  ferias 
sive  mnidinas  annuatim  &c.  una  cum  curia  pedis  pulverizati,  ac  omnibus  libertatibus, 
[63]  liberis  consuetudinibus,  potestatibus,  custumagiis,  theloniis,  stallagiis,  piccagiis,  et 
aliis  commoditatibus  ad  hujusmodi  mercatum,  ferias,  sive  nundinas,  et  curiam  pedis 
pulverizati  pertinentibus  sive  spectantibus."  The  objection  was  taken,  that  no  specific 
toll  was  mentioned  in  the  grant,  but  no  judgiuent  was  given  upon  that  point,  the 
Court  deciding  that  the  plaintiff  was  barred,  the  defendant  having  held  his  market 
for  twenty-three  years  without  interruption.  In  Onhuston  v.  James  (Lutw.  1377), 
there  was  a  grant  of  two  fairs  by  Jac.  I,  cum  curia  pedis  pulverizati,  cum  omnibus 
et  omnimodis  tolnet.  thelon.  custum.  consuetud.  juribus,  jurisdict.  proficuis,  privileg. 
advantag.  commoditat.  et  emolument,  quibuscunque  ad  hujusmodi  ferias  et  cur.  pedis 
pulver.  pertinent,  sive  spectant.  appendant,  sive  consuet.  The  exception  was  taken 
there  that  toll  was  not  expressly  granted,  and  the  passage  from  the  2  Inst,  was 
cited.  Toll  was,  however,  clearly  granted  by  express  words,  but  the  objection  must 
have  been  that  the  amount  was  not  specified.  The  Court  gave  no  judgment  on  this 
point,  as  they  thought  the  replication,  that  the  plaintifi',  as  an  inhabitant  of  the 
duchy  of  Lancaster,  was  by  prescription  free  from  payment  of  toll  throughout  the 
realm,  good.  In  the  case,  however,  of  Liijhtfoo  v.  Lenett  (Cro.  Jac.  42 1),  the  Court 
held  the  grant  bad  for  uncertainty.  That  was  an  action  of  trespass  for  taking  two 
steers,  the  defendant  justified  by  virtue  of  the  king's  patent  of  grant  to  him  and 
his  heirs,  that  he  should  take  at  two  bridges  within  his  manor  of  Doncaster,  called 
St.  Mary's  Bridge  and  Willow  Bridge,  such  toll  for  the  passage  of  beasts  as  is  used  to 
be  taken  ibi  et  ahlji  infra  regnum  Anglife,  rendering  rent  per  annum,  and  avers  that 
at  Boroughbndge  in  Com.  Ebor.  there  was  used  to  be  taken  sixpence  for  every  score 
of  beasts  there  passing  ;  and  therefore,  one  shilling  toll  for  the  passage  of  forty  beasts  ; 
he  justifies  et  prays  aide  de  Roy.  The  plaintiff  replies,  [64]  that,  at  these'  bridges, 
never  any  toll  used  to  be  taken ;  whereupon  it  was  demurred.  And  now,  after  argu- 
ment. It  was  adjudged  that  he  should  be  ousted  &c.  de  aide  ;  for  the  grant  of  such  toll 
which  IS  taken  ibi  et  alibi  infra  regnum  Anglia;  is  uncertain  and  void ;  also  the  patent 
that  he  should  have  such  toll  which  had  been  used  to  be  paid  ibi  vel  alibi,  &c.  and  he 
averring  payment  at  another  place,  but  not  there,  it  was  therefore  ill :  wherefore  it 
was  awarded  that  he  should  answer  &c.  That  decision  proceeded  upon  the  uncertainty 
of  the  toll  described.     It  does  not  apply  to  the  present  case,  because,  here,  there  are 
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express  words  granting  the  toll,  and  the  only  objection  is,  that  the  amount  of  the 
tolls  is  not  expressly  stated.  With  respect  to  this  objection,  the  case  of  The  Corpara- 
tum  (if  Maidenhead,  recognized  by  Chief  Baron  Comyns,  tit.  Toll  E.,  is  an  express 
authority  for  the  plaintiti".  "  If  the  king  grants  a  fair  or  market,  he  may  also  grant 
to  the  grantee  to  take  a  reasonable  sum  for  toll"  (Palm.  76) :  and  the  grant  will  be 
good  though  the  charter  does  not  express  the  sum  in  certain  (Mo.  474).  The  case, 
therefore,  is  of  very  consirlerable  authority,  being  sanctioned  by  that  learned  author, 
who  states,  positively,  that  the  grant  is  good.  That  case,  which  is  reported  in  Palmer 
(per  3  -Just.  Mont,  contra.  Pal.  86),  was  a  quo  warranto  against  the  Corporation  of 
Maidenhead,  claiming  certain  privileges  ami  franchises,  and  a  market,  with  pickage, 
stallage,  toll,  kc,  and  it  appeared  that  Henry  6th,  by  his  charter  incorporating  Maiden- 
head, granted  to  them  and  their  successors,  quod  haberent  mercatum  qnolibet  die 
lunte  prout  ante  habuissent,  simul  cum  tolneto,  pickagio,  stallagio,  cum  omnibus  aliis 
comraodit.itibus  et  emolunientis  ad  hujusmodi  mercatum  accidentibus,  emergentibus 
sive  contingentibns.  The  objection  was,  that  the  toll  ought  to  be  specially  granted, 
as  toll  was  not  incident  of  common  right.  Montague,  C. .).,  held,  that  the  grant  ought 
to  appoint  how  much  should  be  taken  for  toll,  how  much  [65j  for  ])ickage,  and  how 
much  for  stallage  Newberry,  who  was  counsel  in  the  case,  said,  that  the  opinions  of 
the  three  .'udges  were,  that  the  toll  was  well  granted,  notwithstanding  the  amount  of 
money  to  be  paid  for  toll  was  not  expressed;  but  Montague,  C.  •).,  was  contrary. 
Also,  he  said,  that  no  judgment  w;is  given  for  the  king  in  this  case,  but  that  the 
Corporation  should  enjoy  their  privileges  notwithstanding  this  action  brought.  In 
that  ca.se,  several  instances  are  put  of  grants  similar  to  the  one  then  in  discussion,  and 
almost  every  market-toll  in  the  country  is  held  by  the  same  tenure.  In  the  charte-s 
which  have  come  before  the  Courts  in  modern  cases,  the  grants  are  in  terms  nearly 
similar  to  the  present.  In  I'rince  v.  Lewi^  (5  B.  ft  C  36."?),  which  was  an  action  that 
excited  great  interest,  the  grant  of  Charles  "ind  was  only  a  general  grant  of  tolls. 
The  Court  of  King's  Bench  there  held,  that  the  action  was  not  maintainable,  because 
the  market  had  been  applied  to  other  objects,  and  sufficient  room  was  not  left  for  the 
purposes  of  the  market  But  there  would  have  been  a  much  shorter  mode  of  deciding 
that  ca.se,  if  the  defendant  could  have  said  the  grant  is  void  because  it  does  not  mention 
the  amount  of  the  tolls.  In  Curwen  v.  Salhld  (3  East,  539),  the  terms  of  the  grant, 
as  set  forth  in  the  report,  contain  no  specifieati  n  of  the  amount  of  the  toll,  but  are 
similar  to  the  grant  in  question.  There  ai'c  many  other  instances  to  be  found  in  the 
Reports,  in  which  the  grants  are  general,  like  the  present.  To  hold  the  present  grant 
bad,  would  therefore  overturn  almost  every  market-toll  in  the  country. 

It  may  be  said,  however,  that  such  a  general  right  to  take  tolls  without  limitation 
may  be  liable  to  alnise,  as  there  is  nothing  to  prevent  the  oppression  of  the  king's 
subjects.  This  argument  cannot  prevail,  because  any  such  abuse  would  incur  a  for- 
feiture of  the  franchise.  Outrageous  toll  is  contrary  to  the  law  of  the  land,  and  is  [66] 
expressly  prohibited  by  the  stat.  AVest.  1,  c.  31  ;  and  it  is  laid  down  in  all  the  books, 
that  such  abuse  incurs  a  forfeiture.  It  is  not  an  answer  to  this  argument  to  ask,  who 
is  to  put  the  .Attorney  General  in  motion,  because  the  grantee  is  not  only  liable  to  an 
information  at  the  suit  of  the  Crown,  but  also  to  a  si)ecial  action  on  the  case  by  any 
frequenter  of  the  market  who  has  paid  toll  (F.  X.  B.  94  ;  2  Inst.  220  ;  4  Kep.  94  b.). 

Denman,  for  the  defendant  The  present  grant  is  too  uncertain  for  any  person 
to  derive  any  certain  interest  under  it.  "  Everyone,"  says  Lord  Coke  (2  Inst.  220), 
"  that  hath  a  fair  or  market,  ought  to  have  it  by  grant  or  prescription.  If  the  king 
grant  to  a  man  a  fair  or  market,  and  grant  no  toll,  the  patentee  shall  have  no  toll ;  for 
toll,  being  a  matter  of  private  [advantage]  for  the  benefit  of  the  lord,  is  not  incident 
to  a  fair  or  market  so  granted,  without  a  special  grant,  as  it  was  adjudged  in  the  case 
of  Xoiihnmpton ;  for  such  shall  be  accounted  a  free  fair  or  market ;  and  there  it  was 
also  adjudged,  that  after  such  a  grant  made,  the  king  cannot  grant  a  toll  to  such  fair 
or  market,  without  quid  pro  quo,  some  proportionable  benefit  to  the  subject.  Lastly, 
it  was  there  resolved,  that  if  the  toll,  granted  with  the  fair  oi-  market,  be  unreasonable 
or  outrageous,  the  grant  of  toll  is  void,  and  the  fair  or  market  free."  The  position 
for  the  defendant  is,  that,  to  entitle  a  grantee  to  toll,  there  must  be  a  certain  toll 
granted.  It  is  conceded  by  the  other  side  that  toll  is  not  incident  to  a  fair  or  market 
of  common  right,  and  that  there  must  be  an  express  grant  of  toll.  In  the  case  of 
Heddi/  V.  IVheelltouse  (Cro.  Eliz.  558;  Moor,  474),  the  word  "toll"  was  not  used,  but 
the  word  consuetudinibus,  the  word  used,  would  have  carried  toll,  had  there  been  any 
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thing  in  that  grant  to  which  consuetudinibus  might  have  been  referred,  to  make  the 
grant  certain.  That  case,  therefore,  does  not  turn  on  the  omi.ssion  of  the  word  toll, 
but  on  the  uncertainty  of  the  grant.  It  [67]  is  not  a  decision  expres4y  in  point,  but 
is  valuable  as  adopting  the  general  principle,  that  the  toll  must  be  certain.  In 
Odnston  V.  Janm  (l.utw.  1377),  there  was  no  decision,  but  the  doctrine  of  Lord  Coke 
(2  In.st.  220)  was  fully  recognized.  The  expression  at  the  end  of  that  case  is : — "  Nul 
toll  est  expressement  grant  per  Ics  lettres  patents,  et  sans  express  grant  nul  est  due 
per  le  ley,  come  2  Inst.  220,  et  autres  livres  sont.  Le  grant  ici  est  ove  touts  tolls  &c. 
spectan.  s'ive  pertinen.  appenden.  sive  consuet,  talibus  feriis,  et  nul  toll  est  appendant 
ou  appurtenant  al  ase'  fair,  et  ne  poit  estre  dit  accustom ;  d'  estre  pay  al  a.sc'  fair, 
forsque  per  prescript'  de  temp  d'ont  &c.,  que  duissoit  aver  estre  averr,  et  le  ley  ne 
prist  asc'  notice  de  ceo."  The  Court  decided  that  the  replication  was  good,  without 
deciflin"  upon  the  validity  of  the  plea,  and  the  expression  in  the  c;ise  (admitting  that 
the  plea  was  goofl)  does  not  mean  that  the  Court  decided  it  to  be  good,  but,  that, 
assuming  it  to  be  good,  the  replication  was  sufficient.  Hollr/way  v.  •Smith,  and  Holcroft 
v.  Hf,d,  do  not  touch  the  question.  In  Lit/hl/oo  v.  Lend,  however,  the  Court  went 
much  further ;  for,  in  that  case,  the  grant  was  of  such  toll  as  was  used  to  be  taken 
ibi  et  alibi  in  England,  which  at  lea.st  had  reference  to  something.  The  pleadings 
referred  to  the  usage  of  a  neighbouring  bridge,  and  yet  the  Court  held  the  grant 
uncertain  and  void.  That  grant,  however,  was  much  less  uncertain  than  the  present. 
There  was  something,  which,  by  reference,  would  make  the  toll  certain,  and  therefore 
that  case  is  a  distinct  authority  for  the  defendant,  and  entitled  U)  far  more  considera- 
tion than  the  case  of  The  Corporation  of  Maidenhearl,  which,  at  best,  is  but  the  judg- 
ment of  three  -ludges,  against  the  opinion  of  the  Chief.  The  grant  in  that  ca.se  is  a 
grant  of  tolls,  proiit  ante  habuissent  et  nunc  habent,  and  so  had  a  distinct  reference 
to  the  amount  of  toll  which  had  been  before,  and  then  was,  received.  The  plea  con- 
tained an  aver  [68]-moMt  that  a  toll  certain  had  been  collected  for  some  years.  There 
was  a  demurrer  on  the  ground  of  uncertainty,  and  the  (,'ourt  decided  that  the  grant 
was  not  uncertain,  because  the  amount  of  toll  is  easily  a.scert;iined,  the  toll  being 
granted  as  it  had  been  received,  and  the  averment  shewing  what  amount  had  actually 
been  received.  Under  these  circumstances,  Montague's  judgment  is  strong  to  shew 
how  far  the  doctrine  of  certainty  with  respect  to  tolls  was  carried  by  him,  but  the 
decision  of  the  other  three  Judges  does  not  afTect  the  argument  for  the  defendant, 
because  the  averment  in  the  plea  gave  a  standard  by  which  the  toll  to  be  taken  could 
be  ascertained.  It  would  be  inconvenient  to  make  the  reasonableness  of  toll  a  matter 
of  inquiry  unrler  a  grant  like  the  present.  On  the  question  of  such  resisonableness, 
would  the  toll  be  variable  from  time  to  time  according  to  circumstJinces,  or  would  it 
be  one  invariable  fixed  sum  at  all  periods  ?  An  unreasonable  toll  may  not  be  out- 
rageous, at  least  not  so  as  to  fall  within  the  statute  of  West.  1,  to  incur  a  forfeiture  of 
the  franchise. 

The  words  of  the  grant  are  the  tolls  &c.,  pracdictis  feriis  belonging  :  but  these  are 
new  fairs.  What  then  can  be  said  to  be  the  toll  belonging  to  them?  Nothing  could 
belong  to  them,  and  therefore  nothing  could  be  granted.  The  piesent  giant  does  not 
contain  the  words  "hujusmodi  feriis,"  which  might  be  said  to  refer  to  the  fairs  in  the 
neighbourhood. 

Certainty  is  required,  not  only  in  a  grant  of  tolls  but  in  every  other  grant.  A 
grant  shall  be  void  if  it  be  totally  uncertain  (Com.  Dig.  (E.)  14),  But  if  the  king's 
grant  refer  to  another  thing  which  is  certain,  it  is  sufficient ;  for  id  eertum  est  quod 
certum  reddi  potest,  as  if  he  grant  to  a  city  &c.  all  liberties  which  London  has,  without 
saying  what  liberties  London  has  (Com.  Dig.  Grant  (G.)  5).  But  it  is  otherwise  where 
there  IS  nothuig  to  satisfy  the  words  of  reference,  as  if  the  king  grant  to  another, 
[69]  to  hold  pleas  before  his  bailifis  &c.,  and  he  had  no  such  ofHcers  before  the  grant, 
he  cannot  make  them  (2  Roll.  196,  C.  41).  There  is  a  distinction  between  the  case  of 
a  grant  by  a  private  poison  of  his  own  property,  and  a  grant  by  the  king  of  a  charge 
upon  his  subjects;  m  the  former  ca.se,  it  is  to  be  construed  against  the  grantor;  in 
the  latter,  it  must  be  construed  most  strictly  for  the  subject.  But  even  were  this  the 
case  of  a  grant  between  subject  and  subject,  the  words  would  be  insensible  and  the 
grant  void.  It  is,  however,  a  grant  from  the  Crown,  which  has  reference  to  .something 
not  in  existence,  and  therefore  there  is  nothing  with  which  the  subject  can  be  charged. 

launton,  in  reply.  There  is  no  express  mention  of  toll  in  any  of  the  cases  .alluded 
to,  except  m  the  case  of    The  Corporation  of   Maidenhm.l,  upon   which   the  plaintiffs 
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rely  ;  jiikI  tli.-il  wiis  tlie  ^rDiind  iijhki  which  in  all  (ho  other  ciist's  i(  was  lioMcii  Uiat 
the  chniii  (•oiild  nut  liu  siipporldil.  Tho  wise  in  I'alrner  is  cntitlcil  to  considuialion, 
and  should  j^ivo  the  rule  in  thi;  present  case,  as  all  the  other  fJeciKions  arc  distin^jiiish- 
alile,  and  no  conlraveninf;  authority  ha«  heen  produced.  Many  inslanceH  of  fjranls  of 
tolls  in  general  words  like  the  present,  have  been  adduced  for  the  pluintill';  hut  for 
the  defendant  no  grant  of  market  toll  or  fair  toll  has  been  or  can  be  shewn,  where  the 
exact  8uni  is  specificrally  set  out. 

As  to  the  argument  for  the  defendant,  from  the  clillicully  .■iiid  inconvenience  which 
it  ia  supposed  might  arise  on  the  (piestion  of  what  toll  is  or  is  not  rcasonalih;  under 
such  a  grant  ;  it  shoulil  be  observed,  that  just  the  same  inconvcnicnc(^  and  dilliculty 
woulil  arise  though  the  amount  were  sfiecilied,  a.s  the  king  caruiot  grant  an  uruoason- 
ttble  toll,  and  it  must  always  be  a  (|uestion  under  every  grant  which  spccities  a  sum 
certjiin,  whether  such  sum  be  or  be  not  a  reasonable  toll. 

Cur-,  adv.  vult. 

[70]  Al.KXANDKK,  li.  C.  U.,  now  rlolivered  the  judgirient  of  the  Court  :- 

This  was  an  action  in  which  the  Cori)oration  of  Stamford  sought  to  recover  from 
the  defend.'int,  ;ui  the  purchaser  of  eight  beast«,  at  a  fair  hoirlen  at  that  borough 
immediately  before  the  1st  clay  of  May,  182^,  the  sum  of  Is.  'Id.,  after  the  rate  of  'Jd. 
for  each  beast. 

At  the  trial,  before  me,  in  the  county  of  Midfllescx,  the  Jury  found  a  verdict  for 
the  plaintiir,  subject  to  the  opiru'on  of  the  Court  on  a  sjiecial  case.  The  case  st.ates  a 
ch.arter  of  t^ueeri  Anne  in  the  1 3th  year  of  her  reign,  by  which  her  Majesty  grants  to 
the  Corporation  of  Stamford  a  licence  to  hold  two  fairs  or  markets  yearly,  one  of  the 
fairs  on  the  Motulay  next  preceding  the  Ist  day  of  May,  for  the  buying  or  selling  of 
cattle  and  sheep,  and  other  gixnls  and  merchandize,  with  a  court  of  piepoudre,  and 
the  toils  and  profits  from  the  fair  and  court  proceeding  and  arising.  I  shall  have 
fK'f;a>iion,  [)reseutly,  to  Ktatc  with  more  exactness  the  terms  of  this  grant.  'I'lie  ciiso 
then  proceeils  fiuther  to  stat<',  th.it,  in  [lursuancc  of  this  grant,  the  (Joi|)(»ralioii  have, 
from  time  to  time,  regularly  held  the  fairs  therein  mcnlioruid,  anil  have  been  wjcus- 
tomed  to  i-eceive  a  toll  of  2d.  per  beast,  from  the  buyer's  of  ever-y  beast  sold  irr  the 
market.  It  further  sbites  the  purchiwe  hy  the  defetniarrt  of  the  eight  beasts,  and 
demand  of  the  toll  in  ({ircstion,  and  a  refusal  by  the  defendant  to  pay  it. 

It  is  not  disputed,  that,  fr-orn  the  date  of  the  charter  to  the  pr'eserrt  time,  the 
precise  toll  irow  claimed  has  beerr  actually  received  :  neither  is  it  contended,  that  this 
is  an  unrcJtsoiiable  toll.  It  is  admitted,  that,  if  the  Cor|K»ratioir  have  authoiily  to 
levy  any  toll,  the  .amount  of  this  toll  furnishes  rro  objectioir  to  it.  The  present  point 
which  has  been  discussed  is  this  :  whether,  when  the  Crowrr  gr'ants  a  fair  or  mar-kct, 
with  accustomed  tolls,  but  without  specifying  arry  particular  sirm  or  ocr;asiou,  the 
grantee  may  re  [71]  '|uir(!  upon  eerUiin  transactions  a  reasoirable  toll.  The  plaintiil's 
assert  the  atlirmative  of  this  projxjsitiorr,  arrd  the  defendant  asserts  the  rregative. 

It  waa  itdrnittc'l  on  the  part  of  the  plairrtill's,  in  the  course  of  the  discussion,  that 
the  grant  of  a  fair  or  market,  with  the  iisiral  liberties,  or  cust^jms,  privileges,  or'  pr'otits, 
would  not  airlhorize  the  grantee  to  levy  even  a  reasonable  t<jll.  Orr  the  <jther  haird, 
it  was  .-tdmitled  orr  the  part  of  the  di;fendant,  that  if  the  sovcreigrr  grarrtcd  a  fair  or 
market,  with  toll,  sju'cifying  the  sum  arrd  the  occasiorr,  arrd  it  was  trot  irnreasorrable, 
the  grarrtce  would  be  entitled  to  recover  it.  The  controversy  has  ariserr  here,  because 
the  circirriislances  of  this  case  are  difFerent  fr'om  t)oth  of  those  to  which  I  have  r'efcrr'cd. 
It  is  mesne  betwcerr  them.  The  claim  is  foirrrded,  rrot  oir  a  grarrt  of  .a  fair'  or'  market, 
with  only  the  gctreral  words,  "  lilierties,  privileges,  customs,  or  profits,"  but  the  word 
"U)\h"  is  expressly  irrtro<luced  mU>  it.  Orr  the  other  hand,  no  authority  is  given  to 
require  and  tiike  arry  sum  distinctly  specified. 

The  qirestiorr  then  is,  whether,  wherr  the  Crown  grants  a  market  with  tolls,  not 
specifying  them,  the  grantee  can  require  atry?  It  is  projjcr  first  to  merrtioir  the  doeu- 
merrts  which  raise  this  <|uestiorr.  A  writ  of  ;wl  qiro<l  danitrum,  irr  the  12th  year'  of 
Queerr  Arrtre's  reign,  refjuir-ed  the  SherifF  of  Lirrcoln  to  irrqitir'c  by  the  oaths  of  l.'ivvful 
merr,  whether,  if  she  granted  to  the  corpoi'atiorj  of  Slamfor'd  licence  to  hold  within 
the  towrr  arrd  borough  of  Stamford,  two  fairs  or  markets  for  buying  arrd  scllirrg  bcjists, 
arrd  cattle,  arrd  other  goods  arrd  merchandize  commonly  in  fairs  atrd  iirarkels  bought 
and  solfl,  together  with  courts  of  piepoudre,  and  tolls  and  profits  ther-efrom  arising 
and  happening,  it  would  be  to  the  prejuilice  of  her  majesty,  or'  others,  or  of  neighbouring 
fairs  arrd  markets.     The  irrquisition  is  produced,  and   it  r-etur'rrs  that  it  will  irot  be 
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to  the  prejudice  of  the  queen  or  any  other  person,  or  of  the  neighbouring  fairs  or 
markets  if  the  Queen  should  grant  to  the  Corporation  licence  to  hold  [72]  withni  the 
boroucrh  two  fairs  or  markets  for  buying  and  selling  all  beasts  and  cattle,  and  all 
manner  of  i,'Oods,  wares,  and  merchandize  commonly  sold  in  markets,  together  with 
courts  of  pfe-poudre,  and  tolls  and  profits  therefrom  arising  and  happening.  The 
charter  recites  the  inquisition,  and  grants  the  fairs  and  court  of  pie-poudre,  with  all 
tolls  and  other  profits,  ac  cum  omnibus  tolnetis  et  aliis  proficuis  predictis  feriis  sive 
nundinis  pertinentibus  et  speotantibus.  The  controversy  is,  whether  these  words 
"tolnetis  predictis  feriis  sive  nundinis  pertinentibus,'  can  have  any  meaning  or  opera- 
tion, where  no  specific  toll  or  sum  to  be  received  is  mentioned.  It  seems  extraordinary, 
that  such  words  should  be  introduced  at  all,  if  by  law  they  must  be  entirely  inopera- 
tive ;  and  this  would  become  more  extraordinary,  if  the  charters  expressed  in  similar 
terms  were  very  numerous.  However,  if  this  has  been  the  rule  laid  down  and  acted 
upon,  our  duty  would  require  that  we  should  adhere  to  it.  It  is  our  duty  stare 
decisis.  What  we  have  had  theiefore  to  ascertain  is,  whether,  as  it  has  been  con- 
tended, the  authorities  have  decided,  that  a  grant  of  tolls  feriis  pertinentibus  has  no 
meaning  or  effect  whatever,  unless  the  charter  also  specifies  the  amount  of  the  toll. 

The  earliest  case  which  has  been  cited  is  that  of  fledd)/  v.  JVhcel/wuse,  reported  in 
Croke  Eliz.  558,  591,  about  the  year  1596.  There  the  charter  granted  to  the  mayor 
and  burgesses  of  Northampton,  "  unam  feiiam  cum  omnibus  libertatibus  et  lil)eris 
consuetudinibus  ad  hujusmodi  feriam  spectantibus  vel  pertinentibus."  The  argument 
for  the  plaintiff,  who,  in  this  case,  resisted  the  toll,  was,  that  there  were  not  any  words 
of  grant  of  toll,  that  toll  was  not  a  liberty  or  custom  of  common  right  appertaining 
to  a  fair,  and  therefore  that  it  passed  not  by  the  general  words  :  "cum  omnibus  liber- 
tatibus et  liberis  consuetudinibus."  The  defendants,  who  sustained  the  toll,  said,  that 
toll  was  of  common  right.  It  was  not  decided  [73]  upon  the  first  argument,  but 
Popham  said,  toll  was  not  incident  to  a  fair.  He  added,  "  questionless,  the  king  may 
grant  a  fair,  and  that  toll  shall  be  paid."  When  the  cause  came  on  again,  three 
Judges,  of  whom  Chief  Justice  Popham  was  one,  were  of  opinion  that  these  words 
"  liberties  and  customs "  did  not  authorize  the  demand  of  toll,  because  toll  was  not 
incident  to  a  fair ;  but  they  were  also  of  opinion,  that,  by  express  words  in  the  King's 
grant,  the  grantee  may  have  toll.  This  case  is  not  useful  to  either  party.  It  decides 
that  the  words  "  liberties  and  customs  "  will  not  carry  toll  The  Judges  are  of  opinion, 
that  the  King  m.ay  grant  a  fair  with  toll,  and  they  do  not  say  that  the  toll  must  be 
specified,  and  that  such  specification  is  essential  to  the  grant.  ' 

The  next  authority  in  point  of  time  mentioned,  is  the  passage  from  Lord  Coke's 
commentary  on  the  statute  of  Westminster  1,  c.  31,  p.  iiO  of  the  2nd  Institute, 
"every  one  that  hath  a  fair  or  market,  ought  to  have  it  by  giant  or  piescription.  If 
the  king  grant  to  a  man  a  fair  or  market,  and  grant  no  toll,  the  patentee  sha'l  have 
no  toll,  for  toll  being  a  matter  of  private  [advantage],  for  the  benefit  of  the  lord,  is 
not  incident  to  a  fair  or  market  so  granted,  without  a  special  grant,  as  it  was  adjudged 
m  the  case  of  Northampton,  for  such  a  fair  or  market  is  accounted  a  free  fair  or  market, 
and  there  it  was  also  resolved,  that,  after  such  a  grant  made,  the  king  cannot  grant 
a  toll  to  such  a  free  fair  oi'  market,  without  quid  pro  quo,  some  proportionable  benefit 
to  the  subject  Lastly,  it  was  there  resolved,  that  if  the  toll  granted  with  the  fair  or 
market  be  outrageous  or  unreasonable,  the  grant  of  the  toll  is  void,  and  that  the  same 
is  a  free  market  or  fair."  This  opinion  of  that  great  lawyer  is  just  as  equivocal  upon 
the  ponit  ni  question,  as  the  case  I  have  just  mentioned,  which  is  in  fact  the  same 
case  on  which  his  opinion  proceeds.  You  see  cleai-ly,  that  if  the  king  do  not  use  the 
word  toll,  or  some  equivalent  expression,  the  grantee  shall  have  no  toll,  but  vou  do 
[74]  not  see  that  if  the  charter  purports  to  grant  toll,  the  amount  mu^t  be  specified. 

ihe  next  case  cited  is  that  of  Lighlfoo  v.  Lenelt,  which  occurred  in  the  15th  Jac. 
the  1st,  1618,  reported  m  2nd  Croke,  421.  Nothing  can  be  inferred  from  it  other 
than  that  a  grant  of  toll  thorough,  with  such  toll  as  used  to  be  taken  there  or  else- 
where m  i^igland,  is  void  for  uncertainty;  the  words  are,  ibi  et  alibi  infra  Anglia; 
regnum.  ihe  uncertainty  here  is  manifest,  and  the  ground  of  decision  unanswerable, 
ine  grant  did  not  specify  a  sum,  but  pointed  at  a  measure,  at  a  scale,  which  it  was 
impossible  to  apply. 

The  case  next  in  point  of  time  is  the  case  in  Palmer,  a  quo  warranto  against  the 
Corporation  of  Maidenhead,  in  the  17th  of  James  the  1st,  the  year  1619.  It  is  a  long 
case,  and  many  points  were  detailed  in  it.     The  abuse  of  the  charter  granted  bv  the 


1C.&J.75.  THE   CORPORATION    OF   STAMTORD    V.  PAWLETT  1341 

king  was  one  of  the  grounds  on  which  it  was  sought  to  repeal  it,  and  among  the  abuses 
complained  of  was  the  taking  toll.  For  the  quo  warranto  it  was  contended,  that  toll 
is  not  incident  to  a  market,  that  the  patent  ought  to  express  what  sum  ought  to  be 
pjiid  for  the  toll,  otherwise  it  is  void  for  uncertainty  (p.  63) ;  and  the  grantee  of  the 
market  shall  not  be  himself  the  judge  how  much  he  shall  demand  for  toll.  On  the 
other  side  it  was  said,  that  there  was  a  distinction  between  those  tolls  that  are  against 
common  right,  in  which  class  are  enumerated  toll  thorough  and  toll  turn,  (a  toll  taken 
on  the  return  of  cattle  unsold  from  market),  where  the  sum  ought  to  be  expressed  in 
the  charter,  and  tolls  which  are  not  against  common  right,  as  in  a  grant  of  a  market 
with  toll,  where  the  toll  is  due,  though  the  sum  be  not  expressed.  The  result  of  the 
discussion  upon  this  point  is  stated  by  the  reporter.  Sir  Geofrey  Palmer,  to  be,  as  he 
was  informed  by  the  counsel,  '•  that  the  toll  was  well  granted,  though  the  quantity 
of  money  for  each  thing  was  not  expressed,  according  to  the  opinion  of  three  of  the 
Judges  [75]  against  the  opinion  of  Chief  Justice  Montague ;  and  that,  in  fact,  the 
Corporation  continued  to  enjoy  their  privileges."  There  is  here  the  opinion  of  three 
Judges  to  one,  on  the  very  point.  As  to  the  result  of  the  cause,  the  Crown  failed  in 
obtaining  judgment  in  the  action. 

The  next  authority  in  the  order  of  time  which  has  been  cited  is  that  of  Oshistmi  v. 
James,  from  2  Lutwyche,  1377,  in  the  4th  year  of  James  the  2rid.  The  book  does  not 
report  much  discussion  either  at  the  bar  or  upon  the  Bench,  but  states  the  opinion  of 
the  Court  on  the  point  which  decided  the  cause.  It  was  an  action  of  trespass  for 
seizing  two  lambs.  The  defendant  pleaded  in  bar,  a  justiKcation  under  a  charter  of 
James  the  1st,  by  which  that  prince  granted  two  fairs  with  a  court  of  pie-poudre,  with 
all  and  every  sort  of  toll,  tolnetis  et  theoloniis,  followed  by  the  usual  words  of 
customs,  usages,  rights,  jurisdictions,  profits,  to  the  fairs  or  court  of  piepoudre 
belonging  or  regarding.  The  plaintiff  replied,  that  he  was  an  inhabifctnt  of  the 
duchy  of  I^ncaster,  and  that  all  the  inhabitants  of  the  duchy,  from  time  whereof  the 
memor)'  of  man  is  not  to  the  contrary,  were  free  and  discharged  from  all  tolls  for 
their  goods  and  chattels  in  all  fairs  and  markets  through  the  whole  kingdom.  To 
this  replication  the  defendant  demurred.  It  was  objected  to  the  plea  in  bar,  first, 
that  no  toll  was  expressly  granted  by  the  charter.  But  the  book  states  that  the 
Court,  admitting  that  the  plea  in  bar  was  good,  were  of  opinion  that  the  prescription 
discharging  the  inhabitants  of  the  duchy  was  also  good,  and  therefore  gave  judgment 
for  the  plaintifl'  in  the  action.  This  certainly  is  no  decision  against  the  plaintiffs' 
argument,  but  rather  inclines  the  other  way  ;  inasmuch  as,  in  deciding,  the  Court 
rejects  the  ground  of  the  invalidity  of  the  charter,  and  proceeds  upon  the  validity  of 
the  prescription,  which  is  an  answer  to  the  claim  of  toll,  though  it  had  been  legally 
granted. 

[76]  The  next  case  is  that  of  HoUowaij  v.  Smith,  in  2nd  Strange,  1171,  in  the  year 
1733.  It  is  thus  reported: — "In  tresp;iss,  the  defendant  justifies  a  di.stress  for  toll, 
and  sets  forth  a  custom  of  Daventry,  to  hold  a  fair  on  St.  Augustine's  day,  and  take 
toll  :  that  queen  Eliaibeth,  reciting  all  this,  had  granted  them  two  new  fairs,  one  on 
the  Tuesday  after  Easter,  and  the  other  on  St.  Matthew's  day,  with  all  profits,  com- 
modities, emoluments,  liberties  and  free  customs,  ad  hujusmodi  ferias  pertiiientibus. 
On  demurrer,  the  justificjition  was  held  ill,  for  toll  is  not  incident  of  common  right, 
and  therefore  not  within  the  words  of  reference  ;  and  being  new  fairs,  upon  which  no 
toll  is  gr-anted  by  express  words,  the  custom  cannot  extend  to  them  ;  so  the  plaintiff 
had  judgment."  It  is  clear,  that  this  case  is  no  authority  against  the  Corporation. 
The  word  toll  is  not  in  the  grant,  and  this  c;ise  is  in  exact  coincidence  with  those 
which  had  previously  decided  that  the  general  words,  profits,  emoluments,  and  other 
equivalent  words,  will  not  supply  the  want  of  the  word  toll ;  but  it  does  not  decide, 
that,  if  that  word  be  used  and  toll  be  given  in  direct  terms,  it  may  not  be  taken. 

The  next  case  cited  in  chronological  order  is  Holcrofl  v.  Heel,  in  the  1st  of 
Bosanc)uet  and  Puller's  Reports,  400,  in  the  year  1799.  It  was  an  action  on  the  ca.se, 
for  erecting  a  market  within  three  miles  of  the  plaintifTs  market,  whereby  he  lost  a 
large  sum  of  money,  which  he  would  otherwise  have  received  for  toll,  stallage,  and 
other  commwlities  to  his  market  belonging.  Upon  the  trial,  it  appeared,  that  the 
plaintirt  claimed  by  a  charter,  10th  William  3rd,  granting  a  market  and  two  fairs, 
together  with  a  court  of  pie-poudre,  "ac  omnibus  libertatibus,  liberis  consuetudinibus, 
potestatibus,  custumagiis,  theoloniis,"  to  such  market,  fairs,  and  court  appertaining 
and  regarding.     Two  objections  were  taken  to  the  plaintiff's  recovery,  First,  that  as 
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no  specific  toll  was  mentioned  in  the  patent,  the  plaintiff  was  entitled  to  no  toll  and 
there-r771-foi-e  had  sustained  no  injury.  Secondly,  that  the  defendant  had  had  an 
undisturbed  possession  for  twenty  years,  which  was  an  answer  to  the  action.  The 
plaintill-  was  nonsuited :  upon  an  application  to  set  aside  this  nonsuit  the  Court  were 
of  opinion  that  the  twenty  years'  undisturbed  possession  of  the  market  by  the  defen 


I'his  is  no  positive  authority 
The  Court  distinctly  selected 


dant  was  a  clear  bar  to  the  plaintiff's  right  of  action, 
for  the  Corporation,  and  certainly  not  against  them. 

the  other  ground.  o  77  ; ;   o  t?    ;.  koo 

Pursuing  the  chronological  order,  the  next  case  was  Lunvenv.  bulkeld,  6  J^ast,  t)c!^, 
in  the  year  1800.  The  question  debated  in  this  cause  was  not  the  question  now 
before  the  Court.  The  controversy  there  was,  whether  the  owner  of  a  market  was 
entitled  to  place  it  any  where  within  boundaries  particularly  described,  and,  having 
held  it  upon  one  spot  of  ground,  could  remove  it  to  any  other  within  the  proper 
boundaries,  so  as  to  prevent  a  stranger  exposing  his  commodities  upon  the  antient 
spot  which  was  the  soil  of  the  owner  of  the  market,  in  spite  of  that  owner's  prohibition. 
Though  the  point  now  in  question  was  not  debated  in  that  case,  yet  it  is  well  worth 
observation.  The  charter  is,  to  a  certain  extent,  set  out  in  the  report,  and  appears 
to  have  been  to  the  same  effect  as  the  present.  There  is  an  authority  to  collect 
"custiimagia  et  theolonia  per  legem  vel  consuetudinem  legiii  &c.  in  mercato  aut  feriis 
predictis  debita  vel  consueta."  So  that  it  was  open  to  the  very  objections  now  urged  ; 
and  yet  not  only  no  observation  was  made  upon  that  circumstance,  but,  it  is  apparent, 
that,  in  point  of  fact,  tolls  were  received  and  had  been  received  for  a  considerable 
time.     The  charter  is  of  the  2nd  James  the  2nd. 

The  next  case  is  Lowden  v.  Hierons,  2nd  B.  Moore,  page  113,  in  the  year  1818. 
This  was  an  action  on  the  case,  by  the  lessee  of  Covent  Garden  Market,  for  tolls  con- 
tended to  be  due  to  him.  The  material  charter  was  of  Charles  the  "ind,  containing  a 
grant  of  the  market,  with  all  [78]  liberties  and  fees,  customs,  tolls,  tributes,  stallages, 
pickages,  and  all  other  profits  to  such  market  in  anywise  belonging  and  appertaining. 
The  book  states  that  the  original  words  in  this  charter  were,  "tolnetis  et  hujusmodi 
mercaturffi  aliquatenus  spectantibus."  The  charter  had  been  recognized  by  an  act  of 
the  53rd  of  George  the  3rd.  The  Jury  found  a  verdict  for  the  plaintiff  on  certain 
counts.  The  defendants  moved  for  a  nonsuit.  The  first  ground  was,  that  no  tolls 
were  given  by  the  grant  of  Charles  the  2nd,  nor  the  amount  of  tolls  specified  in  the 
grant.  Secondly,  that  no  evidence  was  adduced  at  the  trial  to  shew  that  any  certain 
toll  had  been  received.  It  was  sent  to  a  new  trial.  It  has  sometimes  been  supposed 
that  a  new  trial  was  awarded  by  the  Court,  upon  the  footing  that  the  claim  under  the 
charter  could  not  be  supported,  and  therefore  that  it  was  sent  again  to  be  tried,  that 
it  might  be  seen  whether  a  Jury  would  presume  another  charter  sufficient  to  support 
the  title  to  toll.  The  marginal  note  states  it  so.  We  think  this  is  a  mistake,  and 
that  no  such  inference  is  to  be  drawn,  either  from  what  the  Court  did,  or  from  what 
the  Judges  said.  Mr.  Justice  Dallas,  in  delivering  the  judgment  of  the  Court  upon 
that  case  said  : — "The  .specific  sums  to  be  demanded  for  tolls  are  not  expressed  in  the 
charter.  The  tolls  therefore,  which  have  been  received  subsequent  to  the  grant,  are 
merely  presumptive,  neither  have  they  been  uniform.  The  Jury  should  have  given 
their  verdict  according  to  the  invariable  or  uniform  custom.  The  Judge  could  alone 
decide  whether  such  tolls  were  or  were  not  reasonable.  In  this  case,  there  is  no 
decision  of  this  sort,  and  no  certain  toll  has  been  uniformly  paid  within  the  memory 
of  any  of  the  witnesses  who  were  examined.  I  therefore  think,  that,  under  the 
circumstances,  there  should  be  a  new  trial,  and  that  the  plaintiffs  are  entitled  to 
recover  only  such  tolls  as  have  uniformly  been  collected  ;  and  as,  on  the  second  trial, 
it  may  be  fully  taken  into  consideration  whether  subsequently  to  [79]  the  original 
charter  a  new  grant  from  the  Crown  may  be  presumed,  I  am  of  opinion  that  the  rule 
should  Ix)  made  absolute,  for  setting  aside  this  verdict  on  the  Court  granting  a  new 
trial.'  Mr.  Justice  Park  concurred  ;  and  Mr.  Justice  Burrough  said—"  1  he  uniformity 
in  the  payment  of  certain  specific  tolls  has  not  been  proved  according  to  the  facts  con- 
tained in  this  case.  No  evidence  has  been  adduced  to  prove  the  payment  of  any 
certain  tolls,  neither  was  there  any  evidence  to  shew  when  the  payment  of  the  first 
toll  subsequent  to  the  charter  was  made,  nor  the  amount  which  was  then  demanded." 
Ihe  rule  was  made  absolute  for  setting  aside  the  verdict,  and  a  new  trial  was  granted. 
JNow  It  will  be  observed,  that  there  could  be  no  consideration  about  whether  the  tolls 
were  reasonable,  if  no  tolls  whatever  were  demandable  for  want  of  certainty  expressed 
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in  the  charter.  Mr.  Justice  Bnrrough  expressly  put  it  upon  the  want  of  uniformity 
in  the  us<ijj;e  proved.  It  is  not  true,  therefore,  that  the  Court  were  of  o[iinion  that  no 
toll  could  be  taken  under  the  charter.  It  would  be  much  more  true  to  say,  that  the 
Court  sent  the  c;ise  to  a  new  trial  for  want  of  evidence  that  a  reasonable  sum  had 
been  regularly  paid.  The  opinion  of  the  Court  supposes,  that,  if  that  had  been 
proved,  the  verdict  would  have  stood. 

The  next  case  is  Prince  v.  Leims,  reported  in  5  Barnewall  and  Cresswell,  page  363, 
in  the  year  1826.  It  is,  to  the  present  purpose,  exactly  like  Cuncen  v.  Salkeld,  in  the 
3rd  East.  It  was  an  action  by  the  owner  of  Covent  Garden  Market,  against  an 
intruder,  for  erecting  a  stall  within  seventy  or  eighty  yards  of  the  market,  in  a 
neighbouring  street,  whereby  the  owner  was  disappointed  of  his  toll.  The  grant  of 
the  market,  as  stated  in  the  report,  is  to  the  same  purport  as  that  stated  in  the  last 
case,  and  to  the  sameeflTect  as  the  language  so  often  used  ;  the  market  with  all  lil)erties, 
free  customs,  tolls,  stallage,  piccage,  and  all  other  profits  to  the  like  market  belonging. 
There  is  no  authority  to  take  any  specific  sum.  The  right  to  take  [80]  tolls  by  virtue 
of  this  grant  is,  as  I  have  already  mentioned,  recognized  by  an  act  of  the  -oSrd  of 
George  the  3rd,  c.  71.  The  plaintiff  failed  in  this  action,  because  he  occupied  part 
of  the  market  in  a  diflPerent  way,  without  leaving  sufficient  room  for  the  use  of  the 
public  ;  and  though  he  had  recently  corrected  this,  he  had  not  given  sufficient  notice 
of  it.  The  material  observation  to  be  made  upon  this  case  is,  that  the  language  of 
the  charter  is  to  the  same  effect  as  the  present,  and  tliat,  although  there  is  no  specifi- 
cation, no  objection  appears  to  have  been  taken  to  the  grant  upon  any  such  ground. 
It  seems  to  have  occurred  neither  to  the  bar  nor  to  the  Bench. 

I  have  now  noticed  every  case  which  has  been  cited,  and  in  the  order  of  time  in 
which  they  occurred.  I  have  not  referred  to  the  passages  cited  from  Comyris'  Digest, 
because,  even  if  they  laid  down  a  rule,  they  would  be  of  little  avail,  unless  supported 
by  authorities  :  but,  in  truth,  they  do  not  give  weight  to  either  argument.  They  are 
quite  equivocal  as  to  the  present  controversy,  and  only  say,  that  toll  is  not  incident 
to  a  market,  and  that  there  must  be  a  special  grant  of  it.  But  it  would  not  be  just 
to  infer  that  that  great  lawyer  had  a  distinct  view  to  the  present  controversy.  What 
he  has  actually  .said,  is  consistent  with  both  arguments.  It  seems  most  probable,  that 
if  the  precise  question  had  been  put  to  him,  he  would  have  answered,  that  he  con- 
sidered the  grant  of  toll  even  without  a  determinate  amount,  as  a  specific  grant;  for 
the  case  in  Palmer  is  one  of  those  which  he  cites  as  his  authority. 

Upon  this  review  of  the  authorities,  we  are  of  opinion,  that  the  corporation  is 
entitled  to  retain  their  verdict.  We  think  that  where  a  grant  of  tolls  is  found  in  a 
charter,  the  word  ought  to  have  some  meaning,  and  the  charter  some  operation,  and 
that  it  can  receive  operation  only  by  being  construed  to  mean  a  reasonable  toll.  We 
think  that  no  one  c;ise  has  ever  been  determined  against  this  con-[81]-struction.  We 
are  convinced  that  the  terms  used  in  the  present  grant  are  nearly  the  same  as  are 
used  in  a  great  majority  of  those  charters  which  have  received  the  fiats  of  the 
Attorney-Generals  for  the  time  being,  and  passed  the  Great  Seal ;  that  toils  have,  in 
numerous  instances,  been  received  under  them  ;  and,  that  if  we  were  to  decide  against 
this  charter  upon  the  principles  contended  for,  we  should  shake  the  security  of  a  vast 
mass  of  property  which  has  been  enjoyed  undisturbed  for  an  age,  perhaps  for  ages. 
We  also  think  the  observation,  "  that,  to  permit  a  grantee  to  take  whatever  may 
appear  to  him  to  be  a  reasonable  toll,  is  to  make  a  grantee  a  judge  for  himself,  and  to 
expose  the  suliject  to  extortion,"  has  received  a  satisfactory  answer.  The  grantee 
demands  it  at  hi.s  peril,  and  at  the  hazard  of  a  private  as  well  as  of  a  public  prosecution  : 
of  a  private,  at  the  suit  of  the  party  injured  ;  of  a  public,  at  the  suit  of  the  Attorney- 
General,  iu  the  name  of  his  Majesty.  The  inconvenience  of  raising  such  questions 
cannot  be  avoided  by  specifying  the  sum.  The  King  cannot  grant  an  unreasonable 
toll ;  and  it  is  competent  to  every  subject  of  the  realm,  from  whom  the  toll  is  demanded, 
to  question  its  being  reasonable,  even  when  the  exact  sum  is  specified  in  the  charter. 
This  question  may  always  be  brought  under  discussion,  in  whatever  terms  the  grant 
may  be  expressed.     For  these  reasons  we  think  that  the  verdict  must  stand. 

Postea  to  the  plaintiffs. 
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[821  Mellin  and  Others,  Executors,  v.  Evans.  Exch  of  Pleas.  1830.-A. 
arrested  B  and  died  ;  the  executors  of  A.  again  arrested  B.  for  the  same  cause 
„f  ,,otion  -—Held  that  the  second  proceeding  was  not  vexatious,  and  that  the 
defendant  was  not  entitled  to  be  discharged  out  of  custody  ou  entering  a  common 
appearance. 
The  defendant  had  been  held  to  bail  by  the  plaintiff's  testator,  in  his  life-time  for 

the  same  cause  of  action  for  which  he  was  arrested  in  the  present  case.     Upon  which 

^™  Hoo^ins  on  a  former  day  in  this  Term,  had  obtained  a  rule  nisi,  for  discharging 
him  out^of  custody,  on  entering  a  common  appearance.     Against  which— 

Alderson  now  shewed  cause.  The  first  action  abated  by  the  death  of  the  testator 
of  the  present  plaintifls,  and  the  second  action  is  therefore  not  vexatious.  The  first 
action  could  not  have  been  proceeded  in  by  the  plaintiffs,  which  is  the  criterion  relied 
on  bv  Lord  Mansfield  in  Bcmes,  Assignee  of  Saiinchn,  v.  Matorr,  cited  by  Lord  Ellen- 
boroucrh  in  Kinmar  v.  Tarrant  (15  East,  631).  Lord  Mansfield  lays  down  the  follow- 
in"  rule  in  that  case :  "The  right  ground  is,  that  the  second  action  is  not  vexatious, 
if  the  assi-^uees  could  not  proceed  in  the  first  action  brought  by  the  bankrupt."  The 
principle  applied  in  that  case  to  assignees  of  a  bankrupt,  is  equally  applicable  to  the 

case  of  executors.  -,     ■,  •  ..•       j   .i    ^ 

Hc^ins,  contra.  In  the  case  relied  on  by  the  other  side,  it  is  mentioned,  that 
Bearorofi,  cited  the  case  of  Mmjhoe  v.  Gregory,  which  is  in  direct  opposition  to  the 
principle  contended  for.  If  a  party  can  be  twice  arrested,  on  account  of  the  death 
of  his  creditor,  it  would  follow,  that  he  might  be  arrested  a  great  number  of  times,  if 
the  executors  should  die  from  time  to  time. 

Garkow,  B.  It  is  impossible  to  say  that  the  second  [83]  arrest  is  vexatious, 
where  the  first  action  has  abated  by  the  act  of  God. 

Vaughan,  B.  The  rule  is,  that  nemo  bis  vexari  debet  for  the  same  cause  of 
action.  The  question,  therefore,  in  this  case  is,  was  the  second  action  vexatious  ?  If 
not,  the  party  is  entitled  to  the  same  advantage  of  holding  his  debtor  to  bail  as  in  the 
first  action.  The  second  action  cannot  be  said  to  be  vexatious,  when  it  is  brought 
because  the  first  has  abated  by  the  death  of  the  plaintiff.  The  case  of  the  assignee 
is  similar  in  principle,  and  it  would  require  a  strong  authority  the  other  way  to 
satisfy  my  mind  that  such  a  proceeding  was  vexatious.  The  rule  must  therefore  be 
discharged. 

Bolland,  B.,  concurred. 

Rule  discharged. 

Wedlake  v.  Hurley  and  Another.  Exch  of  Pleas.  1830. — A.  remitted  to  B.  a 
bank-bill,  indorsed,  "Pay  to  the  order  of  B,  under  provision  for  my  note  in 
favour  of  C,  payable  at  the  house  of  B.,  on  1st  January,  1830."  B.  received  the 
proceeds  of  the  bill,  and  refused  to  pay  them  over  to  C.  In  an  action  for  money 
had  and  received  by  C. : — Held,  that  B.  was  not  liable  to  C.,  because  B.  had  never 
assented  to  hold  the  bill  or  money  to  the  use  of  C. 

Assumpsit  for  money  had  and  received.  Plea — Non  assumpsit.  The  plaintiff  was 
the  holder  of  a  promissory  note,  made  by  one  Gould,  for  1031.  -^s.  6d.,  payable  to  the 
plaintiff  at  the  house  of  the  defendants.  The  defendants  received  from  Gould  a  bill 
of  the  Bank  of  Ireland  on  the  Bank  of  England,  for  1041.  4s.  6d.,  which  was  indorsed 
by  Gould,  as  follows  : — 

"Pay  to  the  order  of  Hurley  &  Co.  (the  defendants),  under  provision  for  my  note 
in  favour  of  T.  Wedlake,  (the  plaintiff'),  payable  at  their  office  on  the  1st  January, 
1830,  for  1031.  5s.  6d." 

This  bill  was  remitted  to  the  defendants  in  a  letter  con-[84]-taining  instructions  for 
the  application  of  the  proceeds  of  the  bill,  similar  to  the  indorsement.  The  defen- 
dants kept  the  bank-bill  till  it  was  due,  when  they  presented  it,  and  received 
the  money ;  and,  upon  the  application  of  the  plaintiff"  for  the  money  after  it 
had  been  received,  they  refused  to  pay  it  over,  but  kept  it,  claiming  to  set  it  oft' 
against  a  debt  due  to  them  from  Gould.  Upon  these  facts  appearing  at  the  trial,  the 
Lord  Chief  Baron  nonsuited  the  plaintiff,  giving  him  leave  to  move  to  enter  a  verdict 
for  the  amount  of  the  bank-bill. 

On  a  former  day,  Maule  obtained  a  rule  accordingly,  citing  Cramlington  v.  Evans 
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(1  Show.  4),  Ancher  v.  The  Bank  of  Enqland  (Dougl.  637),  Siguurney  v.  Lloyd  (8  B.  &  C. 
622  :  3  Y.  &  J.  220),  De  Birnales  v.  Fuller  (14  East,  590,  li.),  and  Kihbi/  v.  IVilliams 
(1  D.  &  K.  476  :  5  B.  &  Aid.  815). 

Jones,  Serjt.,  now  shewed  cause.     It  is  clear,  that  if  a  bill  be  remitted,  with  a 
special  direction,  it  must  be  taken  by  the  remittee  subject  to  that  direction  ;  and,  if 
he  misappropriate  the  bill,  he  will  be  liable  to  the  remitter :  but  the  question  here  is, 
whether  the  pereou  who  is  the  object  of  the  remittance,  can  maintain  an  action  for 
money  had  and  received  against  the  remittee.     The  authorities  are  conclusive,  that  he 
cannot,  unless  there  be  an  assent,  or,  to  use  a  phrase  borrowed  from  the  law  of  real 
property,  there  be  an  attornment  by  the  remittee.     Until  there  be  such  an  assent  or 
attornment,  there  is  no  privity  between  the  remittee  and  the  person  in  whose  favour 
the  remittance  is  made.      Several  c;ises  may  be  cited  for  the  plaintif}',  which  it  is 
uuuecessary   to  discuss  upon   the  present  occasion.      They  are  resolvable  into  two 
classes.     '1  he  first,  where  a  remittee  is  held  liable  to  the  remitter  if  he  misapply  the 
proceeds  of  [85]  bills  remitted  for  a  special   purpose  ;   and  the  second,   where,  by 
indorsement,  the  negotiability  of  a  bill  is  tied  up,  so  that  no  title  to  the  bill  can  be 
derived  under  the  indorsement,  except  by  acting  in  conformity  therewith.     But  the 
cases  of  il'illiamf.  v.  Everett  (14  East,  582),  and  Yates  v.   Hell  (3  B.  &  Aid.  643),  are 
conclusive  upon  the  point  in  the  present  c;ise.     Those  oases  clearly  establish,   that, 
until  the  remittee  has  a.ssented,  there  is  no  privity  between  him  and  the  party  in  whose 
favour  the  remittance  is  miule.     When  the  assent  is  given,  the  creditor  looks  no  longer 
to  the  security  of  his  original  debtor,  but  relies  on  the  assent  of  the  remittee.     If  the 
bill  had  been  lost,  would  the  loss  have  fallen  upon  the  party  in  whose  favour  the 
remittance  was  made  1      Besides,  until  such  a  transfer  be  made,  the  remitter  has  a 
right  to  countermand  the  authoritj'  of  the  remittee,  who,  for  this  purpose  is  his  agent. 
He  cannot  be  holding  as  agent  for  both  parties  at  the  same  time,  and  therefore,  until 
something  arises  in  the  shape  of  an  attornment,  the  third  party  cannot  maintain  an 
action  for  money  had  and  received  :  it  is  not  his  money,  but  he  has  his  remedy  against 
the  remitter.     In  J('illwm.<  v.  Ererelt  (14  East,  597),  Lord  Ellenborough  says,  "It  will 
be  observed,  that  there  is  no  assent  on  the  part  of  the  defendants  to  hold  this  money 
for  the  purposes  mentioned  in  the  letter,  but  on  the  contrary,  an  express  refusal  to  the 
creditor  so  to  do.     If,  in  order  to  constitute  a  privity  between  the  plaintifi'and  defen- 
dants as  to  the  subject  of  this  demand,  an  assent,  express  or  implied,  be  necessary,  the 
assent  can,  in  this  c;ise,  be  only  an  implied  one,  and  that,  too,  implied  against  the 
express  dissent  of  the  jwrties  to  he  charged.     By  the  act  of  receiving  the  bill,  the 
defendants  agreed  to  hold  it  till  paid,  and  its  contents,  when  paid,  to  the  use  of  the 
remitter.     It  is  entire  to  the  z-emitter  to  give  and  countermand  his  [86]  ■  wii  directions 
respecting  the  bill,  as  often  as  he  pleases  ;  and  the  persons  to  whom  the  iiill  is  remitted, 
may  still  hold  the  bill  till  receivetl,  and  its  amount,  when  received,  for  the  use  of  the 
remitter  himself,  until  by  some  engagement  entered  into  by  themselves  with  the  person 
who  is  the  object  of  the  remittance,  they  have  precluded   themselves  fiom  so  doing, 
and  have  appropriated  the  remittance  to  the  use  of  such  peisou.     After  such  a  eiicum- 
stance,  they  cannot  retract  the  consent  they  may  have  once  given,  but  are  liound  to 
hold  it  for  the  use  of  the  appointee."     So,  in   Valf.s  v.    i,ell,  the  present  Loid  Chief 
Justice  of  the  Court  of  Kitig's  Bench,  says,  "  \\  here  a  party,  to  whom  a  bill  is  remitted, 
repudiates  the  trust  with  which  the  bill  is  clothed,  that  may  give  to  the  person  remitting 
the  bill  the  light  to  bring  trover  for  it   but  it  does  not  give  any  right  of  action  to 
the  person  to  whose  account    the    bill  is  directed  to  he   applied  ;    and  unkss  some 
agreement  had  taken  place  respecting  the  bill  Vjctween  the  defendants  and  the  plaiiitifl's, 
the  former  coulil  only  be  considered  as  holding  the  bill  for  the  use  of  Ingiam,"  (the 
remitter),     iilevyirl  v.  fri/(7  I  aunt.  339)  is  to  the  same  eflect.     And  these  cases  shew, 
that   unless   there  be  an  assent  by    the  remittee,   the  partv  in    whose   favour   the 
remittance    is    made,   cannot    maintain   an   action   against    him   for   money  had    and 
received. 

Blewitt,  contra.  It  may  be  conceded,  that  a  party  in  the  situation  of  these  defen- 
dants cainiot  be  mafia  chargeable  in  such  case,  unless  there  be  what  will  amount  in 
point  of  law  to  an  assent  by  him,  or  a  privity  between  him  and  the  plaintitt.  I  he 
cases  cited  are  distinguishable  fiom  this  :  first,  because  here  the  indorsement  on  the 
remitted  bill  was  special  and  restrictive,  whereas,  in  the  eases  cited,  the  indorsement 
was  general  ;  and  secondly,  ecause  in  those  cases,  and  especially  in  "  illwms  v. 
Everett,  which  [87]  is  the  leading  authority  in  that  class  of  cases,  there  was  a  distinct 
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repudiation  by  the  remittee  of  the  mode  m  which  he  was  dnected  to  apply  the 
Drooeeds  To  constitute  an  assent  or  privity  m  point  of  law,  ,t  is  not  necessary  that 
the  parties  should  meet.  If  a  party,  by  public  advertisement  ofter  a  reward  there 
is  such  a  privity  between  him  and  any  stranger  performing  the  conditions,  that  an 
action  of  assumpsit  may  be  maintained  for  the  reward.  So,  where  any  person  receives 
money  wrongfully,  and  without  the  authority  of  the  party  eiititled  there  is  such  a 
privity  in  law,  as  that  an  action  for  money  had  and  received  will  he.  This  is  laid 
down  "as  to  money  received  for  fees  of  an  office  by  a  party  not  legally  entitled,  and 
the  party  really  entitled  to  the  office  may  liring  an  action  for  money  had  and 
received  on  such  privity.  So,  a  consignee,  who  has  had  no  communication  with 
a  carrier  may  sue  him  on  the  implied  privity,  arising,  in  point  of  law,  from  his 
beint'  the  le^al  owner  of  the  goods.  In  the  present  case,  the  receipt  of  the  money, 
on  the  terins  of  the  indorsement,  constitutes  an  assent  to  employ  it  on  those  terms. 
The  authority  under  which  the  defendants  received  the  money  restricted  the  applica- 
tion of  it  The  defendants  could  not  repudiate  the  terms  of  the  indorsement; 
wherever  they  carried  the  bill,  they  shewed  that  they  had  received  it  on  the 
restrictive  terms  of  the  special  indorsement.  Sigourney  v.  Lloiid  shews  that  the 
indorsement  in  the  present  case  operates  as  a  restriction  of  the  proceeds,  when 
received,  to  the  special  purposes  mentioned  in  the  indorsement,  and  that  such  restric- 
tion extends  to  whomsoever  the  bill  may  come.  The  words  of  the  indorsement  in 
Signurnei/  v.  Lloyd  were,  "Pay  S.  Williams,  for  my  use:"  Williams  got  the  bill 
discounted,  and  misappropriated  the  proceeds.  It  was  held  by  the  Court  of  King's 
Bench,  and  afterwards  in  the  Exchequer  Chamber,  in  error,  that  the  party  who  took 
the  bill  from  Williams  was  liable.  The  act  of  receiving  the  money  on  such  an 
indorsement  is  an  acknowledgment  by  the  party  [88j  so  receiving,  that  he  receives  it 
on  the  terms  of  the  indorsement.  If  the  assent  were  express,  the  plaintiff's  right  is 
clear;  and  the  receipt  of  the  money  on  the  indorsement  in  question  is,  in  point  of 
law,  an  assent.  By  not  repudiating  the  special  direction  of  the  remitter,  an  assent 
may  also  be  implied.  In  Williams  v.  Everett,  and  Yates  v.  Bell,  there  was  an  express 
refusal ;  and  the  judgment  of  the  Court  of  King's  Bench,  in  both  these  cases,  proceeded 
on  the  ground  of  the  repudiation  of  the  appropriation  directed  by  the  remitters. 

Alexander,  L.  C.  B.  I  retain  the  opinion  which  I  expressed  at  the  trial,  and 
still  think  that  the  nonsuit  in  this  case  was  right.  The  principle  of  the  cases  cited 
in  favour  of  the  defendants  is  clear.  Those  cases  establish  this  rule  :  that  the  party 
in  whose  favour  such  a  direction  as  the  present  is  given,  can  maintain  no  action 
without  something  having  been  done  by  the  remitter,  which  amounts  to  a  privity  or 
assent.     It  would  be  highly  inexpedient  to  disturb  so  intelligible  a  landmark. 

GARKO\y,  B.  I  am  of  the  same  opinion.  There  is  no  dift'erence,  in  reason,  between 
a  direction  expressed  in  a  letter,  and  one  written  on  the  back  of  a  bill. 

Vaughan,  B.  I  am  of  the  same  opinion  ;  and  think,  that  the  Lord  Chief 
Baron  was  perfectly  correct  in  directing  a  nonsuit  in  this  case.  The  facts  of  the  case 
are — that  Gould,  living  in  Ireland,  has  two  creditors  in  England.  He  remits  to  one 
of  them  an  Irish  bill  payable  in  England,  with  an  express  direction  to  apply  the 
proceeds  in  discharge  of  a  promissory  note  held  by  his  other  creditor.  The  bill 
arrives  in  England,  and  the  proceeds  are  received  by  the  remittee.  On  the  misappro- 
priation Gould  might  have  maintained  an  action,  but  the  present  plaintiff  cannot.  It 
is  impossible  to  distinguish  this  case  from  that  of  Wilhaim  [89]  v.  Everett.  In  that 
case,  one  Kelly  made  a  remittance  to  bankers  in  London,  with  directions  to  pay, 
amongst  other,s,  the  plaintiffs ;  and  he  sent  a  notification  to  the  plaintiffs,  that,  if  they 
called  on  the  bankers,  they  would  probably  be  paid.  The  plaintiff  called,  but  the 
bankers  refused  to  pay  him.  The  bankers  afterwards  received  the  proceeds,  and, 
according  to  the  doctrine  contended  for  by  the  present  plaintiff',  such  receipt  amounted 
to  an  assent.  That,  however,  is  a  fallacy.  Suppose  the  remittee  were  to  become 
bankrupt,  would  that  be  a  discharge  as  between  the  remitter  and  the  creditor?  To 
enable  a  party  to  recover  in  such  a  case,  there  must  be  an  assent  or  agreement 
by  the  remittee  to  hold  the  bill  or  the  proceeds  for  the  plaintiff;  and,  for  want  of 
such  a  privity  or  assent,  the  present  action  must  fail.  The  want  of  an  express 
repiifliation  makes  no  difference,  because  the  principle  is,  that  there  must  be  an  assent. 

Bolland,  B.  This  case  admits  of  no  doubt,  if  the  facts  be  the  same  as  in  the 
ease  of  Jlilhams  v.  Everett.  Now,  it  seems  to  me,  that  the  facts  are  in  substance  the 
same,  and  that  the  attempt  to  distinguish  the  two  cases  is  ineft'ectual.     There  is  no 
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analogy  between  this  case  and  that  of  the  carrier,  to  which  allusion  has  been  made. 
The  carrier's  liability  is  to  that  party  in  whom  the  property  in  the  goods  is,  and  a 
privity  exists  between  him  and  the  consignor  or  consignee,  according  to  their  respec- 
tive rights  In  JI'ilUaiKs  v.  Evtrttl  the  letter  was  as  strict  an  appropriation,  as  the 
indorsement  on  the  bill  is  in  the  present  case  The  present  is  an  endeavour  to  extend 
the  privity  further  than  the  law  allows.  The  rule  must  be  discharged. 
Rule  discharged. 

[90]  P.\DDOCK  f.  John  Fradley  and  Buckley.  Exch.  of  Pleas  1830.— A  bv 
agreement  promised  to  surrender  into  the  hands  of  the  lord,  &c ,  "  all  those 
brickworks  copyhold  of  inheritance,  then  in  the  possession  of  A.,  with  full 
liberty,  itc."  to  the  use  of  B.  and  C. :  no  surrender  was  made,  but  B.  and  C. 
entered  upon  the  premises.  B.  afterwards  surrendered  his  interest  to  C,  and  an 
action  of  trespass  having  been  brought  against  C.  and  D.,  they  pleaded  leave  and 
licence  from  A.  to  B.  and  C. ;  C.  justifying  in  his  own  right,  and  I),  as  the 
servant  of  B.  and  C,  and  by  their  command  ;  to  which  A.  replied  de  injuria,  &c. 
The  question  being,  whether  the  locus  in  quo  was  comprised  in  the  agreenient, 
B.  was  called  by  the  defendants  to  prove,  by  parol  declarations  of  the  plaintiff, 
that  the  locus  in  quo  was  so  comprised.  B.'s  evidence  was  objected  to,  first, 
because  he  was  hound  to  indemnify  D.  his  servant,  for  an  act  done  by  his 
command  in  the  assertion  of  a  supposed  right ;  and  2ndly,  because  it  was  not" com- 
petent to  the  defendants  to  extend  by  parol  evidence  the  terms  of  the  agreement 
to  premises  not  in  the  possession  of  A.  at  the  time : — Held,  first,  that  B.  was 
a  competent  witness ;  and  secondly,  that  the  terms  of  the  agreement  being 
ambiguous  might  be  explained  b\'  parol  testimony. 

Trespjiss  for  breaking  a  close  called  Big  Brian's  Wood,  and  carrying  away  clay  and 
marl.  Pleas,  first,  not  guilty  ;  secondly,  leave  and  licence ;  thirdly,  leave  and  licence 
from  the  plaintitl'  to  the  defendant,  John  Fradley,  and  to  one  Joseph  Fradlev,  to  dig 
and  get  clay  and  marl  out  of  the  locus  in  quo,  &c.,  and  that  John  Fiadley,  iu  his  own 
right,  and  Buckley,  as  the  servant  of  John  Fradley  and  Joseph  Fradley,  did  the  acts 
complained  of  under  the  hist  mentioned  leave  and  licence.  Replication  to  the  two 
last  pleas,  de  injuria  sua  propria,  without  such  leave  and  licence. 

At  the  trial,  before  Littledale,  J.,  at  the  last  Lent  assizes  for  the  county  of  Stafford, 
the  plaintiff  having  proved  a  prima  facie  case,  the  defendants  gave  in  evidence  an 
agreement  dated  the  10th  September,  1827,  made  between  the  plaintiti  of  the  one 
part,  and  Joseph  Fradley,  and  John  Fradlev,  therein  described  as  briekmakers,  of  the 
other  part;  whereby  the  plaintiff,  in  consideration  of  the  rents  and  agreements 
thereinafter  mentioned,  promised  and  agreed,  to  and  with  the  said  John  Fnidley  and 
Joseph  Fradley,  that  he  the  said  plaintiff  should  and  would,  at  the  then  next  general 
or  some  special  court  baron  of  the  lord  of  the  manor  of  Newcastle-under-Lyme, 
surrender  into  the  hands  of  the  lord  of  the  said  manor,  by  the  rod,  or  otherwise, 
according  to  the  custom  thereof,  all  those  brickworks,  being  copyhold  of  inheritance 
within  the  said  manor,  situate  at  Shelton,  then  in  the  possession  of  the  said  plaintiff, 
and  also  full  right,  powei',  and  authority  to  get  marl  and  clay  thereout,  as  well  for 
making  bricks,  as  for  sale,  together  with  &c.,  to  the  use  of  the  said  John  Fradley  and 
Joseph  FnvJley,  for  the  term  of  fourteen  years  from  the  [91]  -5th  day  of  December 
then  next,  yielding  and  paying  a  yearly  rent,  &c.  No  surrender  appeared  to  have 
been  made,  but  the  defendants  had  carried  on  the  brickworks  for  some  time  under 
this  instrument.  The  question  at  the  trial  was,  whether  the  agreement  was  intended 
to  extend  to  the  locus  in  quo,  the  plaintiff  contending,  and  giving  evidence  to  prove, 
that  the  agreement  was  confined  to  a  close  which  he  called  Little  Brian's  Wood, 
where  the  old  brickworks  had  been,  and  that  it  did  not  extend  to  the  locus  in  quo, 
which  he  called  Big  Brian's  Wood  ;  the  defendants  contending,  that  the  locus  in  quo 
was  comprehended  in  the  agreement. 

The  defendants  called  Joseph  Fradlev,  for  the  purpose  of  proving,  amongst  other 
things,  declarations  made  by  the  plaintiff,  when  the  agreement  was  entered  into, 
defining  the  land  which  the  Fraxlleys  were  to  hold  under  the  agreement,  and  which 
included  the  locus  in  quo.  It  was  objected  for  the  plaintiff,  first,  that  Joseph  Fradley 
was  an  interested  witness,  notwithstanding  a  release  produced  bj'  the  defendants  of 
all  his  interest  under  the  agreement,  to  his  brother  John  Fradley  the  defendant ;  and 
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secondly,  that  his  evidence  was  inadmissible  to  vary  the  written  ^gveement      The 

WnVd  Judcre  received  the  evidence,  and  the  Jury  found  a  verdict  for  the  defendants. 

Campbelt,  on  a  former  day,  had  obtained  a  rule  for  a  new  trial  on  the  above  points  ; 

asrain'st  which  cause  was  now  shewn  by—  .,,.•!  u  ,-  .1 

launton,  and  Peake,  Serjt.  The  only  question  at  the  trial  was,  what  were  the 
Tiremises  comprehended  in  the  agreement.  The  expression  "all  those  brickworks, 
wns  ambi^'uous  and  therefore  parol  evidence  was  admissible,  not  to  vary  the  terms  of 
the  written  instrument,  but  to  explain  the  ambiguity  A  question  ot  parcel  or  no 
mrcel  can  only  in  general,  be  determined  by  parol  evidence.  W  here  the  expression 
is  general  and 'indeterminate,  as  in  the  pre-[92]-sent  case,  parol  testimony  is  clearly 
admissible  As  to  the  objection  on  the  ground  of  interest,  it  is  clear,  that  Joseph 
Fradlev's  interest  was  the  other  wa)',  for  he  was  called  to  prevent  a  co-trespasser  from 
bein"-  fixed  and  he  was  not  liable  to  be  sued  for  contribution,  as  there  can  be  no 
contribution  between  tort-feazors.  Mentjwtather  v.  Nimu  (6  I.  ii.  186).  Joseph 
Fradlev  mi"ht  have  been  a  witness  for  the  defendants,  even  without  the  release  or 
convevance^of  his  interest,  which  was  produced.  The  verdict  in  the  present  case 
could"have  no  possible  effect  on  his  interest  under  the  agreement,  or  in  any  action  to 
be  brou'^ht  on  the  agreement  against  him.  But,  admitting  that  his  interest  under 
the  ao-reement  disqualified  him,  the  release  of  his  interest  to  his  joint-tenant,  who  was 
capable,  in  point  of  law,  of  taking  such  a  release,  rendered  him  clearly  a  competent 

witness.  .         ,    ,  ...  .  , 

Talfourd,  contrk  The  description  of  the  premises  in  the  agreement  is  not  merely 
"  all  those  brickworks  situate  &c.,"  but  it  proceeds  "  now  in  the  possession  of  the 
plaintiff."  Two  questions  arise,  first,  whether  Joseph  Fradley  was  a  competent  witness 
to  give  any  evidence  at  all  for  these  defendants ;  and  secondly,  whether,  supposing 
him  to  be  competent,  the  parol  evidence  given  by  him  to  vary  the  terms  of  the  written 
agreement  was  admissible. 

First,  as  to  the  objection  to  the  competency  of  the  witness  Joseph  Fradley.  The 
release  produced  did  not  in  the  least  touch  the  objection.  The  objection  was,  that 
Buckley  justified  as  the  servant  of  Joseph  Fradley,  and  by  his  command,  which  was 
not  traversed  ;  and  it  must  be  taken  upon  this  record,  and  as  against  these  defendants, 
that  Buckley  had  the  command  of  Joseph  Fradley,  to  do  the  acts  complained  of,  as 
his  servant.  There  was,  therefore,  upon  his  part,  an  implied  contract  to  indemnify 
Buckley  for  what  he  did  in  pursuance  of  that  order.  The  only  release,  therefore, 
which  would  have  been  effectual,  was  a  release  from  [93]  Buckley  to  Joseph  Fradley, 
and  the  release  from  him  to  Buckley  did  not  touch  the  objection.  Menywtather 
V.  Nixan  was  cited  on  the  other  side,  to  shew,  that  there  is  no  contribution  between 
co-trespassers.  That  is  not  disputed,  but  Lord  Kenyon's  judgment  in  that  case  makes 
out  the  argument  for  the  present  plaintitf.  Lord  Kenyon  carefully  guards  against 
the  doctrine  there  laid  down,  being  extended  to  a  case  like  the  present ;  for  he  says 
"that  this  decision  would  not  affect  cases  of  indemnity,  where  one  man  employed 
another  to  do  acts,  not  unlawful  in  themselves,  for  the  purpose  of  asserting  a  right." 
Indeed,  it  would  be  highly  inconvenient  if  a  man's  labourers  were  not  to  be  indemnified 
for  acts  which  they  supposed  lawful,  and  which  were  done  by  the  master's  onler  in 
the  assertion  of  supposed  rights.  The  rule,  of  there  being  no  contribution  between 
joint  wrongdoers,  therefore,  does  not  apply  to  this  case,  where  the  acts  complained 
of  were  done  in  the  assertion  of  the  alleged  rights  of  Joseph  Fradley.  He,  therefore, 
was  b'  und  to  indemnify  Buckley,  and  incompetent  to  give  evidence  on  Buckley's 
behalf,  without  a  release  from  him. 

But  secondly,  evidence  of  conversations  between  Joseph  Fradley  and  the  plaintiff 
was  not  admissible  to  vary  the  terms  of  the  written  instrument.  The  agreement  was 
not  uncertain.  It  did  not  extend  to  all  that  Paddock  had  in  the  manor,  Imt  was 
restricted  to  what  was  then  in  his  own  possession.  After  evidence  had  been  given  to 
shew  what  was  then  in  his  possession,  which  did  not  include  liig  Brian's  Wood,  parol 
evidence  to  shew  that  more  than  was  then  in  his  possession  was  intended  to  pass,  was 
clearly  inadmissiljle.     Due  dem.  Brown  v.  Brown  (11  East,  441). 

Garrow,  B.  This  was  an  action  of  trespass  quare  clausum  fregit,  in  which  the 
plaintitt' declared  in  the  usual  way.  The  defendants  pleaded,  first,  the  general  issue  ; 
[94]  secondly,  a  general  plea  of  leave  and  licence  ;  and  thirdly,  a  leave  and  licence 
from  the  plainiitf  to  John  and  Joseph  Fradley,  under  which  John  Fradley  justified  in 
his  own  right,  and  Buckley  as  servant.     The  foundation  of  the  pleas  of  leave  and 
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licence  stands  on  the  agreement  proved  to  have  been  entered  into  between  the  plaintiff 
and  the  two  Fradlevs,  by  which  the  plaintiff  agrees  to  surrender  to  their  use,  "  all 
those  brickworks  now  in  the  possession  of  the  plaintiff"  On  the  trial,  Joseph  Fradley, 
one  of  the  parties  to  this  agreement,  was  called  for  the  defendants.  He  was  objected 
to :  upon  W'hich  the  defendants  produced  a  release  of  his  interest  to  John  Fradley, 
made  at  a  time  antecedent  to  the  trial.  It  was  objected,  that  he  was  interested,  as 
Buckley  justified  by  his  command,  and  he  might  be  liable  over  to  Buckley.  It  appears 
to  me  that  he  was  a  competent  witness  for  the  purpose  for  which  he  was  called. 
"All  his  brickworks,"  is  an  ambiguous  expression.  What  were  "all  his  brickworks," 
must  be  collected  from  something  out  of  the  four  corners  of  the  agreement  I  am  of 
opinion,  therefore,  that  Joseph  Fradley,  having  released  his  interest  under  the  agree- 
ment, was  a  competent  witness  to  prove  what  was  intended  to  pass  by  "all  the 
brickworks." 

V.\UG[iAN,  B.  I  am  of  the  same  opinion.  The  question  is,  whether,  under  the 
circumstances,  Joseph  Fradley  was  a  competent  witness  to  give  any  evidence  for  the 
defendants,  and,  if  so,  whether  he  could  give  the  particular  evidence  in  question. 
The  first  objection  is  founded  upon  the  supposed  interest  of  Joseph  Fraclley.  The 
strongest  argument  on  this  point  arises  on  the  form  of  the  plea ;  it  is  put  for  the  plaintiff 
thus  : — Buckley  justifies  as  the  servant  of  -lohn  Fradley  and  Joseph  Fradley,  and,  as  the 
command  is  not  traversed,  it  must  be  taken  that  he  did  the  act  as  theii  servant.  It  is 
then  said,  that  Joseph  Fradley  could  not  be  a  witness  for  the  defendants,  because,  [95] 
if  a  verdict  passed  against  Buckley,  ina.smuch  as  Buckley  justifies  as  servant  of  Joseph 
Fra<^lley,  the  master  must  indemnify  the  servant ;  and  that  an  undertaking  to  do  so 
will  be  implied,  in  law,  though  none  be  expressly  entered  into.  This  proposition  may 
be  correct  as  applied  to  contracts,  but  it  does  not  apply  to  actions  of  tort.  This  was 
distinctly  laid  down  in  Menifiveather  v.  Nioin.  The  foundation  of  the  plaintiff's 
argument  therefore  fails,  because  it  is  rested  simply  upon  the  position,  that  Joseph 
Frarlley  had  an  interest  to  prevent  the  verdict  passing  against  Buckley,  upon  the 
ground  that  the  law  would  imply  an  engagement,  upon  the  part  of  Joseph  Fradle)', 
to  indemnify  Buckley  against  the  consequences  of  an  act  done  as  his  servant  and  by 
his  command.  If,  then,  he  was  a  competent  witness,  was  he  competent  to  give  the 
e^^dence  in  question  ?  It  is  said,  that  he  is  not  competent  to  vary  the  terms  of  a 
written  agreement.  The  terms  of  the  agreement  are,  "all  those  brickworks  now  in 
the  posisession,"  &c.  It  is  said  that  there  is  no  ambiguity  in  this  agreement ;  that 
there  is  nothing  to  be  explained  ;  but  that  the  premises  must  be  confined  to  what  was 
in  the  possession  of  the  plaintiff  at  the  time  of  the  agreement  :  and  therefore  that  no 
evidence  was  admissible  to  extend  the  premises  beyond  what  was  then  in  his  possession. 
In  Goodtille  ihm.  Undford  v.  f^outhn-n  (1  M.  &  S  299),  where  a  testator  devised  all  his 
fai-m,  called  Trogue's  Farm,  then  in  the  occupiition  of  A.  C,  and  it  appeared  that  part 
only  of  that  farm  was  in  the  occupation  of  A.  C,  parol  evidence  was  admitted  to 
extend  the  devise  to  other  lands  of  Trogue's  Farm,  not  in  the  occupation  of  A.  C. 
This  case,  therefore,  shews,  that  parol  evidence  is  admissible  to  explain  such  an 
ambiguity  as  the  present.  In  the  present  case,  it  being  ambiguous  of  what  the  lirick- 
works  consisted,  it  was  competent  for  the  defendants  to  give  parol  evidence  to  explain 
[96]  what  those  were  which  were  intended  to  be  comprised  ;  and  as  it  appears  that 
Joseph  Fradley  had  no  interest,  and  the  form  of  the  plea  does  not  raise  an  undertaking 
on  his  part  to  indemnify  Buckley,  I  am  of  opinion,  that  Joseph  Fradley  was  a  com- 
petent witness,  and  that  his  testimony  was  properly  received. 

BoLr.AND,  B.  There  are  two  material  points  for  our  consideration  in  this  case. 
First,  whether  Joseph  Fradley  was  interested,  and  therefore  incompetent  to  give 
evidence  for  the  defendants  ;  and  secondly,  whether  his  evidence  was  admissible  to 
explain  the  written  agreement.  I  have  looked  in  vain  foi-  something  to  shew  an 
engagement  to  indemnify  Buckley,  upon  which  the  ai-guraentfor  the  plaintiff  has  been 
founded.  It  would  be  very  different  if  there  ha  I  been  any  warranty  or  covenant  on 
the  part  of  Joseph  Fradley  ;  because,  then  it  might  fairly  have  been  said,  that  he 
came  to  support  the  rights  to  which  such  covenant  or  warranty  applied,  and  so,  that 
there  ought  to  have  been  a  release  from  Buckley.  It  being  therefore  non-apparent 
that  there  was  any  such  engagement  to  indemnify,  and  the  form  of  the  plea  not 
appearing  to  me  necessarily  to  imply  an  indemnity,  I  am  of  opinion,  that  Joseph 
Fradley  was  a  competent  witness,  without  a  release  from  Buckley.  With  regard  to 
the  second  question,  namely,  whether  Joseph  Fradley  could  be  called  to  explain  the 
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written  acreement,  I  am  of  the  same  opinion  as  the  rest  of  the  Court.  In  all  matters 
of  this  description,  we  must  look  to  the  instrument,  and  to  the  words  of  it ;  if  the 
words  are  clear,  a  witness  cannot  be  called  to  explain  the  intent;  but  if  they  are 
ambiiruoLis  and  indeterminate,  the  instrument  may  be  explained  by  parol  testimony. 
This  nistrument  is  of  the  latter  description,  and  therefore,  in  my  opinion,  the  evidence 
was  admissible ;  and,  having  been  given  by  a  competent  witness,  the  rule  must  be 
discharged. 

Eule  discharged. 

[97]  Ladd  v.  Arnaboldi.  Exch.  of  Pleas.  1830. — By  ruling  the  sherifT  to  bring 
in  the  body  before  the  time  for  justifying  bail  has  expired,  the  plaintiff  does  not 
enlarge  the  time  for  justifying  bail  until  the  expiration  of  the  body  rule,  if,  at 
the  period  when,  independently  of  the  body  rule,  the  time  for  justiticution 
expires,  he  take  an  assignment  of  the  bail  bond ;  for,  by  so  doing,  he  waives  the 
body  rule.  Bolland,  B.,  dissentiente  — If  the  defendant  do  not  justify  his  bail 
in  due  time,  and  comperuit  ad  diem  is  pleaded  to  a  declaration  on  the  bail 
bond,  the  Court  will  order  the  appearance  of  the  defendant  to  be  recorded  as  of 
the  day  on  which  the  bail  justified. 

[See  p.  281  («.),  post] 

The  defendant  was  arrested  on  a  quo  minus  issued  the  26th  November,  returnable 
the  28th  (the  last  day  of  Michaelmas  Term),  and  on  the  4th  December  put  in  bail, 
which  were  duly  excepted  to.  On  the  23rd  January  (the  fiist  day  of  Hilary  Term), 
the  defendant  obtained  time  to  justify  on  the  27th,  and  on  the  25th  gave  notice  of 
adding  and  justifying  bail  for  that  day.  On  the  25th  the  sheriff  was  ruled  to  bring 
in  the  body  (in  six  days) ;  and  the  bail  not  having  justified  on  the  27th,  the  plaintiff 
on  that  day  took  an  assignment  of  the  bail  bond,  and  issued  writs  thereon  against 
the  defendant  and  his  bail.     On  the  30th  the  bail  justified. 

In  Hilary  Term,  Archbold  obtained  a  rule  to  shew  cause  why  the  proceedings 
upon  the  bail  bond  should  not  be  set  aside  for  irregularity. 

John  Jervis  shewed  cause.  This  rule  may  be  put  upon  two  grounds  :  first,  that 
by  ruling  the  sherift'  the  plaintiff  has  made  his  election,  and  cannot  afterwards  proceed 
against  the  bail  ;  and,  secondly,  that  the  rule  to  bring  in  the  body  enlarges  the  time 
for  the  justification  of  the  bail.  An  assignment  of  the  bail  bond  may  be  taken  after 
a  rule  to  bring  in  the  body,  and  even  after  an  attachment  has  been  lodged  against 
the  sheriff",  if  the  attachment  be  waived.  Bnrwn  v.  Neave  (Wightw.  406),  I'ople  v. 
IFyutt  (15  East,  215).  The  bail  are  not  prejudiced  by  proceedings  against  the  sheriff, 
but  it  is  otherwise  if  the  assignment  be  first  taken,  because  then  fhe  sheriff  is  deprived 
of  his  indemnity,  and  no  subsequent  proceeding  can  be  taken  against  him.  [98]  Now, 
if  the  plaintiff  may  waive  an  attachment  against  the  sheriff  and  proceed  against  the 
bail,  a  fortiori,  he  may  waive  a  rule  to  bring  in  the  body,  which  is  merely  a  pre- 
liminary step  to  expedite  the  proceedings,  at  a  period  of  the' cause  when  it  is  uncertain 
whether  a  default  will  be  committed  by  the  defendant.  Upon  this  subject  the  case 
ot  Povhvin  V.  Harcnj  (Wightw.  407)  is  an  express  authority.  There  a  rule  nisi  was 
granted  to  set  aside  the  proceedings  on  a  bail  bond,  on  the  ground  that  the  assignment 
had  been  taken  after  service  of  a  rule  upon  the  sheriff  to  bring  in  the  body  ;  but 
the  Court  discharged  the  rule,  on  the  grounds  that  the  plaintiff  might  waive  the 
proceedings  against  the  sheriff,  and  take  an  assignment  of  the  bond.  That  case,  although 
It  IS  not  a  decision  of  this  Court,  was  acted  upon  and  recognized  in  the  case  of  Brown 
Ivf  ^'"\t"  ''^'^  ^omt;  and  although,  in  a  late  case,  (II  hitUe  v.  Oklaker)  (7  B.  &  C. 
1  M.  &  R.  298),  it  was  decided,  that,  in  the  Court  of  King's  Bench,  the  rules 
upon  the  sheriff,  and  the  time  allowed  the  defendant  for  putting  in  and  perfecting 
f  tl^'^r-'^"'"'""®"^'  '"^^'  ®'^P"'®  together,  that  case  is  no  authority  for  the  practice 
ot  this  Court,  which  has  been  different  ;  more  particularly  as  in  that  case  the  plaintiff 
adopted  the  rule  for  bringing  in  the  body  by  taking  no  steps  at  the  period  when, 
nidependently  of  that  rule,  the  time  for  justification  would  have  expired  :  whereas, 
in  this  case,  the  time  for  justification,  independently  of  the  rule,  did  not  expire  until 
the  2/th,  upon  which  day  the  assignment  was  taken. 

Archbold  contra.  In  the  case  of  n'hitlh  v.  Oldnker  all  the  authorities  were  reviewed, 
and,  after  deliberation,  the  Court  of  King's  Bench  decided,  that  when  the  sheriff  is 
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ruled  to  brino;  in  the  body,  proceedings  cannot  be  taken  on  the  bail  bond  until  that 
rule  has  expired.  An  assigii-[99] -ment  before  that  time  is  therefore  irregular,  and  it 
ought  to  be  so,  because,  in  practice,  when  the  sheriff  is  ruled,  he  gives  notice  to  the 
bail,  and  it  would  lead  to  great  inconvenience  if  proceedings  could  be  taken  against 
them  before  that  rule  expires. 

Per  Cur.  The  proceedings  are  regular  according  to  the  practice  of  this  Court. 
By  not  perfecting  his  bail  in  due  time,  the  defendant  is  in  default,  and  the  right  of 
the  plaintiff  to  an  assignment  of  the  bail  bond  attaches,  and  is  complete  upon  that 
default.  The  object  of  the  rule  is  to  bring  the  sheriff  into  contempt,  and  is  a  distinct 
and  separate  proceeding. 

An  atiidavit  of  merits  was  afterwards  produced,  and  the  rule  was  made  absolute, 
the  bail  bond  standing  as  a  security.  The  plaintiff  did  not,  however,  draw  up  and 
serve  this  rule,  but  pleaded  to  the  declaration  upon  the  bail  bond,  coniperuit  ad  diem. 

A  rule  was  afterwards  obtained,  calling  upon  the  defendant  to  shew  cause  why  the 
appearance  of  the  defendant  should  not  be  recorded  as  of  the  30th  January,  on  which 
day  the  bail  justified,  upon  the  authoritv  of  Auskn  v.  FenUm  (1  Taunt.  23),  and 
AihUy  v.  George  (9  Price,  406). 

Chilton  shewed  c;»use.  The  Court  will  not  make  this  rule  absolute  if  the  bail 
were  justified  in  due  time.  Now,  upon  this  point,  there  are  distinct  authorities,  that 
if  the  plaintiff  rules  the  sheritf  to  bring  in  the  body,  he  thereby  gives  the  defendant 
the  same  time  for  justifying  his  bail  as  the  sheriff  has  for  bringing  in  the  body.  In 
Wright  v.  ll^alker  (3  Bos.  &  P.  564)  it  was  expressly  decided,  that,  if  bail  are  put  in 
and  justified  according  to  the  rule  upon  the  sheriff,  the  plaintiff  cannot  proceed  upon 
the  bail  bond;  and  in  Hlack-llOOyford  v.  Hawkins  (7  Moore,  602;  1  Bing.  1«1) 
the  same  point  was  decided,  although,  by  the  report,  the  decision  proceeded  upon  the 
ground  that  by  ruling  the  sheritf  the  plaintiff  had  made  his  election,  and  could  not 
afterwards  proceed  against  the  bail.  In  Jl'hittle  v.  Oldaker,  however,  all  the  cases 
were  reviewed,  and  the  Court,  having  taken  time  to  consider,  examined  the  affidavits 
in  each  case.  That  case,  therefore,  which  is  expressly  in  point,  is  of  great  authority. 
Brmon  v.  Neave  and  Poulerin  v.  Harvey  are  not,  when  examined,  opposed  to  these 
authorities.  In  the  first,  the  attachment  had  been  set  aside ;  and  then,  upon  the 
authority  of  Pople  v.  IFyoti  (1.5  East,  215),  it  was  regular  to  proceed  against  the  bail  ; 
in  the  second,  it  is  uncertain,  from  the  note,  whether  the  rule  to  bring  in  the  body 
had  expired.  If  it  had  expired,  it  was  regular  to  proceed  against  the  bail,  because  it 
might  be  waived  ;  and,  if  it  had  not  expired,  that  which  was  a  decision  of  the  Court 
of  King's  Bench  has  been  overruled  by  the  late  case  of  IFhittlc  v.  Oldaker. 

John  Jervis,  contra.  The  practice  of  the  Common  Pleas  proceeds  upon  the 
ground  of  an  election,  in  which  respect  the  practice  of  this  Court  is  different  (1  i'idd, 
297;  1  Man.  121);  and  this  observation  disposes  of  the  cases  decided  in  that  Court. 
This  difference  in  the  practice  of  the  different  Courts  is  also  a  rea.son  why,  upon  ques 
tions  of  practice,  it  is  impossible  to  be  bound  by  decisions  in  other  Courts  ;  and 
although  it  is  desirable  that  the  practice  of  the  different  Courts  should  be  assimilated, 
until  that  is  done,  each  Court  must  be  bound  by  its  own  practice.  Now,  that  the 
assignment  of  the  bail  bond  was  regular  in  this  case  has  already  been  decided,  and  the 
case  of  PtAdt-vm  v.  Harvey  is  an  authority  for  that  judgment  ;  for  although  that  was 
not  a  decision  of  this  Court,  it  was  acted  upon  and  recognized,  and  thus  [101] 
became  the  rule  of  practice  of  this  Court.  By  the  default  of  the  defendant,  the 
right  of  the  plaintiH  to  the  assignment  is  perfected  ;  Bovd  v.  Evans  (7  D.  &  H.  374 ; 
4  B.  ife  C.  S64)  :  and  in  this  Court  the  rule  upon  the  sheriff  is  not  a  step  in  the  cause, 
but  collateral  merely,  for  the  purpose  of  expediting  the  proceedings,  and  enabling  the 
plaintiff,  when  the  period  arrives  at  which  he  must  elect  his  course,  to  proceed  against 
the  sheriff.  Before  that  period  arrives,  the  rule  may  be  waived  within  the  time 
allowed  for  justification  independently  of  the  rule. 

The  Court  took  time  to  con.sider ;  aTid  there  being  a  difference  of  opinion,  the 
Judges  delivered  their  judgments  seriatim. 

GarriAV,  B.,  after  briefly  stating  the  facts  and  dates  of  the  case,  expressed  his 
opinion,  that  the  assignment  of  the  bail  bond  was  regular,  according  to  the  practice  of 
this  Court ;  that  the  assignment  having  been  taken  on  the  27th  January,  the  plaintiff 
had  waived  the  rule,  and  could  not  be  said  to  have  made  his  election  to  proceed  with 
the  rule  so  as  to  enlarge  the  time  for  putting  in  bail,  and  that,  therefore,  the  rule 
ought  to  be  made  absolute. 
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Vaughan,  B.     This  was  a  rule  calling  upon  the  defendant  to  shew  cause  why  his 
appearance  should  not  be  recorded  as  of  a  particular  day.     It  was  an  action  upon  a 
reoo'^nizance  of  bail,  to  which  the  defendant  pleaded  ccmperuit  ad  diem  ;  and  if  the 
plaiiitiff'  be  not  entitled  to  make  this  rule  absolute,  he  will  be  defeated  in  this  action. 
It' would  seem,  therefore,  that  the  plaintirt'  is  entitled  to  make  this  rule  absolute  ex 
debito  iustiti*,'  and  there  ai-e  authorities  which  sanction  the  application,  provided  the 
facts  of  the  case  warrant  the  Court  in  exercising  their  dis-[102]-eretion  to  grant  it. 
At  one  time  it  seems  to  have  been  doubted,  whether  this  Court  could  entertain  an 
application  like  the  present  {Anon.,  3  Price,  36);  but,  in  the  case  of  Allday  v.  George 
(9  Price,  406),  this  Court  retraced  their  steps,  and  gi-anted  the  amendment,  being  of 
opinion  that  the  motion  was  founded  in  reason.     In  Austi'n  v.  Fentmi  (1  Taunt.  23), 
also,  a  similar  amendment  was  made  and  the  Couit  said,  "  The  entry  of  bail  relates 
geneially  to  the  term,  the  efl'ect  of  which  must  be,  that  the  action,  though  properly 
commenced,   will  be  defeated.     There  can    be    no  reason   why,   for  the  purpose   of 
obviating  this  consequence,  the  entry  should  not  be  made  according  to  the  truth  of 
the  fact."     The  authorities,  therefore,  favour  the  amendment ;  but  it  is  resisted  on 
another  ground,  and  the  occasion  was  taken  to  impugn  the  decision  of  this  Court, 
upon  the  very  point  between  the  same  paities,  in  a  former  stage  of  the  cause,  upon  a 
rule  to  set  aside  the  proceedings  upon  the  bail  bond,  for  irregularity.     Perhaps  we 
should  have  acted  more  consistently,  had  we  refused  to  hear  this  question  discussed  a 
second  time,  because  the  object  of  this  discussion  was  indirectly  to  impugn  the  judg 
ment  of   this  Court,  and  to  re-argue  a  question   which   having  been   once  decided 
between  the  same  parties,  ought,  as  between  them  at  least,  to  have  been  at  I'est.     The 
case,  however,  was  re-argucl.  and  I  still  retain  my  original  opinion,  upon  grounds 
which  I  will  now  state.     This  question   has  been  put  upon  different  grounds  in  the 
different  Courts.     It  has  been  said,  that  the  plaintiff  makes  his  election,  by  ruling  the 
sheriff  to  bring  in  the  body,  and  cannot  afterwards  proceed  against  the  bail  ;  and  it 
has  also  been  said,  that  the  rule  upon  the  sheriff  enlarges  the  time  for  the  justification 
of  the  bail,  and  that  the  defendant  has  the  same  time  to  justify  his  bail,  as  the  sheriff 
has  to  bring  in  the  body.     I!y  the  practice  of  all  the  Courts,  if  the  defendant  does  not 
justify  his  bail  with-[)03]-in  due  time  after  exception,  he  is  guilty  of  a  default,  and 
the  plaintirt  may  adopt  either  of  two  courses  ;    he  may  take  an  assignment  of  the 
bail  bond,  or  proceed  against  the  sheriff'  by  attachment.     By  ruling  the  shei'iff  to 
br'ing  in  the  l)ody,  as  a  step  preliminary  to  an  attachment,  it  is  said,  in  some  of  the 
cases,  that  the  plaintilt  makes  his  election,  and  cannot  afterwards  proceed  against  the 
bail.     I  cannot,  however,  assent  to  this  doctrine,  more  especially  when  I  find  that,  in 
the  case  of  Puple  v.  II  i/,it/  (5  East,  215),  it  was  decided,  that  after  an  attachment 
against  the  sheriff  had  been  lodged,  the  plaintiff  might  abandon  the  attachment,  and 
proceed  against  the  bail  ;  and  when,  in  the  case  oiHiomn  v.  Neave,  in  this  Court,  it 
was  held  that,  an  attachment  against  the  sheriff'  having  been  set  aside,  an  assignment 
of  the  bail  bond  might  l)e  taken      It  is  true,  that  the  plaintill'  cannot  proceed  against 
the  sheriff,  after  the  liail  bond  has  been  assigned,  because  then  the  sheriff  has  been 
deprived  of  his  remedy  against  the  bail,  and  has  no  means  of  indemnifying  himself; 
but  the  converse  of  this  is  not  true,  for  the  plaintiff'  may  waive  the  proceeriings  against 
the  sheriff',  and  take  an  assignment  of  the  bail  bond.     Upon  the  other  question,  namely, 
whether,  by  ruling  the  sheriff',  the  plaintiff  enlarges  the  time  for  the  jiistitication  of 
bail,  It  is  to  be  lamented  that  the  cases  are  not  uniform,  and  that  no  distinct  principle 
IS  to  be  collected  from  them,  by  which  we  may  be  guided  in  our  decision.     Undoubtedly, 
the  cases  of  li  riciht  v.  Walker,  and  Whittle  v.  Oldaker,  are  authorities  to  shew,  that  the 
rule  upon  the  sheriff  to  bring  in  the  body,  and  the  time  for  justifying  the  bail,  are 
concurrent      In   the  former  case,  it  does  not  appear  at  what  period"  the  time    for 
justifying  the  bail  expired,  independently  of  the  rule  ;  and,  in  the  latter  case,  the 
time  for  justification  expired  on  the  10th  of  February,  and,  upon  the  12th,  the  assign- 
ment vvas  taken      In  the  latter  case,  [104]  therefore,  the  plaintiff  acted  upon,  and 
adopted  the  rule  ;  but  in  this  case,  the  time  for  the  justification  of  the  bail  had  not 
expired  when  the  body  rule  was  served,  and  the  assignment  having  been  taken  on  the 
^/th,  nothing  had  been  done  upon  the  rule,  so  far  as  the  defeiulant  and  the  bail  to 
the  sheriff  were  concerned.     This  circumstance,  in  my  ojiinion,  differs  this  case  from 
those  to  which  I  have  alluded  ;  but  the  case  of  Poidevin  v.  Harvey,  which  was  adopted 
and  recognized  m  this  Court,  is  expressly  in  point.     It  was  there  held,  that  after 
service  ot  a  rule  upon  the  sheriff  to  bring  in  the  body,  the  plaintiff  might  waive  the 
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proceedings  against  the  sheriff,  and  take  an  assignment  of  the  bond.  Now  if,  as  in 
the  cases  of  I'ople  v.  IVyatt,  and  Broicn  v.  Neave,  an  attachment  against  the  sheriff  may 
be  waived,  I  can  discover  no  reason  why  that  which  is  an  anterior  step,  for  the  mere 
purpose  of  expediting  the  proceedings,  and  putting  the  plaintiff  into  the  condition  of 
getting  the  attachment,  may  not  be  waived  also  ;  more  particularly,  for  I  wish  to  found 
myself  upon  that  distinction,  when  nothing  is  done  consequent  upon  that  step  which 
in  any  way  can  affect  the  defendant  or  his  bail  ;  and  when,  independently  of  that  rule, 
the  right  of  the  plaintiff  to  the  assignment  is  perfect  and  complete.  In  my  opinion, 
it  is  difficult  to  suggest  any  reason  for  depriving  the  plaintiff  of  this  rule,  because,  if 
our  former  unanimous  opinion  was  right,  though  this  action,  according  to  that  opinion, 
is  properly  sustainable,  he  would  be  defeated  by  this  plea,  if  this  rule  were  not  made 
absolute. 

BoLL.wu,  B.  The  question  in  this  case  is  narrowed  to  a  single  point,  namely, 
whether  the  body  rule  has  the  effect  of  enlarging  the  time  for  the  justitication  of  bail, 
until  that  rule  has  expired.  Upon  reviewing  the  authorities  upon  this  subject,  I  can- 
not but  think,  that  the  rule  laid  down  deliberately  by  the  Court  of  King's  Bench,  in 
the  case  of  If'hillle  v.  OUaker,  is  the  sound  rule.  Whatever  may  [105]  have  been 
decided  before,  that  case  proceeds  upon  a  revision  of  all  the  authorities,  and  distinctly 
lays  down,  that  the  rule  upon  the  sheriff  to  bring  in  the  body  does  enlarge  the  time 
for  justification.  Moreover,  the  uncertainty  which  would  ensue  from  a  contrary  rule, 
would,  in  my  opinion,  be  highly  inconvenient :  and  therefore,  looking  at  the  different 
authorities,  and  the  good  sense  of  the  thing,  I  am  of  opinion  that  the  body  rule  does 
enlarge  the  time  for  justification,  and  that  this  rule  should  be  discharged.  But,  as 
my  brothers,  who  are  more  conversant  with  the  practice  of  this  Court,  are  of  a  contrary 
opinion,  the  rule  will  of  course  be  made  absolute. 

Rule  absolute. 

In  the  Exchequer  CHAjmER. 

(In  Error  from  the  Court  of  King's  Bench.) 

Easterby  !'.  Sampson  and  Another.  1830. — A  lease  of  an  undivided  third  part 
of  certain  mines,  reciting,  that,  by  permission  of  the  lessor  and  the  owners  of  the 
other  two  thirds,  the  lessee  had  pulled  down  an  old  smelting  mill,  and  had  agreed 
to  build  another  of  larger  dimensions,  contained  a  covenant  by  the  lessee  to  keep 
such  new  mill  in  repair,  and  so  leave  it  at  the  expiration  of  the  term,  but  con- 
tained no  covenant  by  the  lessee  to  build  the  new  mill : — Held,  that  such  a  cove- 
nant by  the  lessee  might  be  implied,  and  that  the  lessor  might  sue  upon  the 
implied  covenant  in  respect  of  his  interest. — A.,  by  lease,  containing  a  recital 
from  which  a  covenant  by  the  lessee  to  build  a  smelling  mill  was  to  be  implied, 
demised  all  mines  and  minerals  then  open  or  discovered,  or  which  might,  during 
the  term,  be  opened  or  discovered  at  or  under  cerUiin  moors  and  waste  lands,  and 
also  all  smelting  mills  then  standing  upon  the  said  lands,  with  full  liberty  to  sink 
shafts  there,  and  to  build  thereon  any  mills  or  other  buildings  requisite  for  mines, 
habendum  the  demised  premises  with  the  appurtenances  for  nineteen  years.  A. 
assigned  his  reversion  of  and  in  the  demised  premises  with  the  appurtenances  to 
B.,  who  devised  the  same  to  C. : — Held,  that  the  implied  covenant  to  build  a 
smelting  mill  ran  with  the  land,  because  it  tended  to  the  use,  benefit,  and  advantage 
of  the  thing  demised,  and  that  the  assignee  of  the  reversion  might  therefore  sue 
upon  it. 

[S.  C.  6  Bing.  644 ;  4  Moo.  &  P.  601  :  in  King's  Bench,  9  Barn.  &  C.  505  ;  4  Man.  & 
Ry.  422  ;  5  L.  J.  K.  B.  (O.  S.)  291.  Considered,  A^pdin  v.  Audvn,  1844,  5  Q.  B. 
683.  Distinguished,  Dtwar  v.  Goodman,  [1908]  1  K.  B.  104;  [1909]  A.  C.  77. 
Applied,  Micktlts  v.  Enfield  Corporalion,  [1909]  1  Ch.  554.] 

The  plaintiffs  below,  the  defendants  in  error,  declaimed  in  covenant,  (after  reciting 
that  Sir  Chailes  Turner,  before  and  at  the  time  of  making  the  indenture  of  demise 
thereinafter  next  mentioned,  was  seised  in  his  demesue  as  of  fee,  of  and  in  one  undivided 
third  part,  the  whole  into  three  equal  parts  to  be  divided,  of  and  in  the  tenements 
with  the  appurtenances,  situate  &c.,  thereinafter  next  mentioned  to  have  been  demised, 
to  wit,  at  [106]  &c.  &c.),  that  the  said  Sir  Charles,  being  so  seised  thereof,  to  wit, 

Ex.  Div.  IV.— 43* 
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nn  X-c  at  &c  bv  a  certain  indenture  of  lease  then  and  there  made  between  the  said 
Sir  Ch'ais  of'  the  one  part;  and  A  S.,  J.  S.,  G.  D.,  the  said  defendant,  XJ  .  H.,  and 
F  H  of  the  other  part ;  whereby,  after  stating  that  the  said  Sir  Charles  did,  in  the 
month  of  December,  1799,  agree  with  the  said  A.  S.,  J.  S.,  G.  D.,  the  said  defendant, 
W  H  and  F  H.,  to  demise  to  them,  for  the  term  of  twenty-one  years,  to  commence 
from  tile  1st  of  j'anuarv  then  next  following,  the  undivided  third  part  of  the  said  Sir 
Charles  of  and  in  the  mines,  minerals,  and  quarries,  thereinafter  described  ;  at  and  under 
the  yearly  rent  of  &c  ,  and  under  and  subject  to  the  covenants  and  agreements  therein- 
after contained;  and  the  said  A.  S.,  J.  S.,  G.  D,  the  said  defendant,  W.  H  and 
F  H.,  did,  in  pursuance  of  the  said  agreements  between  them  and  the  said  Sir  Charles, 
enter 'upon  and  take  possession  of  the  said  third  part  and  premises,  on  or  about  the 
said  1st  of  January,  18U0,  and  had  paid  two  years'  rent  for  the  same,  &c.  ;  and  reciting 
that  the  said  A.  S ,  J.  S.,  G.  D.,  the  said  defendant,  W.  H.,  and  F.  H.,  had,  since  the 
said  1st  of  January,  1800,  by  and  with  the  permission  of  the  said  Sir  Charles  and  of 
W.  S.,  Esq.,  and  C.  F.  F.,  Esq.,  the  owners  of  the  other  two  third  parts  of  the  said 
mines'and  premises,  taken  down  a  smelting  mill  belonging  to  them,  situate  upon  part 
of  a  tract  of  waste  ground  within  the  manor,  &c.,  and  some  other  contiguou.s  buildings  ; 
and  the  said  A.  S.,  J.  S ,  G.  D.,  the  said  defendant,  W.  IL,  and  F.  H.,  did  engage  to 
erect,  at  their  own  expense,  a  smelting  mill  of  larger  dimensions,  with  several  adjoin- 
ing buildings,  upon  another  part  of  the  said  tract  of  waste  ground,  which  mill,  with  the 
water-wheel  belonging  thereto,  and  the  said  other  buildings,  it  had  been  agreed  should 
belong  to  and  be  the  property  of  the  said  Sir  Charles,  W.  S.,  and  C.  F.  F.,  in  lieu  of  the 
said  mill  and  buildings  so  taken  down  ;  the  said  indenture  witnessed,  that  in  considera- 
tion of  the  rent  thereby  reserved,  and  of  the  covenants  and  agreements  thereinaf-[107]-ter 
contained  on  the  part  of  the  said  A.  S.,  J.  S.,  G.  D.,  the  said  defendant,  W.  H.,  and 
F.  H.,  the  said  Sir  Charles  did  demise,  grant,  and  to  farm  let  unto  the  said  A.  S., 
J.  S,  G.  D.,  the  said  defendant,  W.  H,  and  F.  H.,  their  executors,  administrators, 
and  assigns,  all  that  the  said  undivided  third  part  or  share  of  the  said  Sir  Charles,  of 
and  in  all  and  singular  the  mines,  veins,  pipes,  floats,  strings  and  parcels  of  lead,  tin, 
and  copper  ore,  and  other  minerals  and  fossils  of  what  nature  or  kind  soever,  which 
were  then  open,  known,  found,  discovered,  or  which  could,  should,  or  might,  during 
the  continuance  of  that  demise,  be  opened,  known,  found,  discovered,  or  gotten,  in, 
within,  upon,  from,  or  under  all  the  moors,  commons,  wastes,  and  inclosed  lands, 
situate,  lying,  and  being  in  or  within,  or  parcel  of  the  several  manors  or  lordships,  or 
reputed  manors  or  lordships,  &c. ;  and  also,  of  and  in  all  mines  and  seams  of  coal,  and 
quarries  of  stone,  then  found,  discovered,  or  opened,  or  which,  during  the  continuance 
of  that  demise,  could,  should,  or  might  be  found,  discovered,  or  opened  in  or  within 
the  said  manors  or  lordships,  or  reputed  manors  or  lordships,  &c. ;  and  also  of  and  in 
all  smelting  mills,  stamping  mills,  refining  mills,  store-houses,  work-houses,  smith's 
forges,  bingsteads,  sheds,  hovels,  and  buildings,  situate,  standing,  or  being  in  or  upon 
any  part  of  the  said  moors,  commons,  or  wastes,  which  then  were,  or  at  any  time 
thereafter  had  been,  commonly  used  or  employed  for  mining  purposes,  together  with 
full  and  free  liberty,  power,  and  authority  to  and  for  the  said  A.  S  ,  J.  S.^  G.  D.,  the 
said  defendant,  W.  H.,  and  F.  H.,  their  executors,  administrators,  and  assigns,  and 
their  and  every  of  their  agents,  miners,  workmen,  and  servants,  from  time  to  time, 
and  at  all  times  during  the  continuance  of  that  demise,  to  dig,  sink,  drive,  work,  and 
make  grooves,  shafts,  pits,  drifts,  pumps,  way-gates,  adits,  and  levels,  and  to  use  all 
other  lawful  ways  and  means  whatsoever,  (hushing  in  any  lands  or  grounds  lying 
within  the  said  manors,  or  any  of  them,  [108]  and  which  on  the  day  of  the  date  of 
the  said  indenture  were  inclosed,  only  excepted,  unless  the  same  should  be  done  with 
the  licence  and  consent  in  writing  of  the  lords  of  the  said  manors  for  the  time  being, 
to  be  signified  as  thereinafter  was  mentioned),  during  the  continuance  of  that  demise, 
for  the  searching  for,  finding,  discovering,  winning,  working,  and  getting  of  the  lead, 
tin,  and  copper  ore,  and  coal,  and  all  other  minerals  and  fossils  of  what  nature  or  kind 
soever,  and  for  working  the  said  quarries,  and  burning  lime  in  or  upon  all  or  any  of 
the  moors,  commons,  wastes,  and  inclosed  lands,  situate,  lying,  or  being  in  or  within, 
or  parcel  of,  the  manors  or  lordships,  or  reputed  manors  or  lordships,  of  &c.  ;  and  one 
third  part  or  share  of  the  said  lead,  tin,  and  copper  ore,  and  coal,  and  all  other  minerals 
and  tossi  s  of  what  nature  or  kind  soever,  which  should  be  so  found,  raised,  or  gotten, 
to  have,  lead,  and  carry  away,  and  take  and  convert  to  and  for  the  proper  use  and 
benefit  of  the  said  A.  S ,  J.  S.,  G.  D.,  the  said  defendant,  W.  H.,  and  F.  H.,  their 
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executors,  administrators,  and  assigns ;  but  so  as  that  in  and  by  the  use  or  exercise 
of  the  powei-s  or  authorities  thereby  given,  the  scite  or  foundation  of  any  house,  mill, 
or  other  building,  should  not  be  injured,  nor  the  soil   in  any  yard,  court,  garden, 
plantation,  or  orchard,  adjoining  or  contiguous  to  any  house  or  building,  be  opened 
or  broken  :  and  also  with  full  and  free  liberty,  power,  and  authority,  (but  so  far  only 
as  the  said  Sir  Charles  could  or  might  lawfully  grant  the  same,  and  not  otherwise),  to 
and  for  the  said  A.  S.,  J.  S.,  G.  D.,  the  said  defendant,  W.  H.,  and  F.  H.,  their 
executors,  administrators,  and  assigns,  and  their,  and  eveiy  of  their  agents,  miners, 
workmen,  and  servants,  from  time  to  time,  and  at  all  times  during  the  continuance  of 
that  demise,  to  have  ground-room,  heap-room,  and  pit-room,  in  and  upon  the  said 
moors,  commons,  wastes,  and  inclosed  lands,  as  well  for  the  laying  and  placing,  washing, 
dressing,  and  storing  of  the  ores,  minerals,  and  fossils,  coal,  and  [109]  stones,  which 
should  from  time  to  time  be  so  wrought,  won,  or  dug  forth  or  out  of  the  mines  and 
quarries  of  which  one  third  part  was  thereinbefore  demised,  and  arise  from  waste 
hillocks  situate  upon  the  s;iid  manors  or  lordships,  as  also  of  such  stones,  earth,  gravel, 
metril,  and  rubbish,  as  should  proceed,  or  be  had,  gotten,  or  come  forth  or  out  of  the 
same  mines  and  quarries  in  the  winning  and  working  thereof,  and  for  any  of  those 
purposes  to  make,  lay,  and  use  waggon-ways,  and  other  ways,  in,  through,  over,  along, 
and  upon  the  said  moors,  commons,  wastes,  and  inclosed  lands  ;  and  also  for  wav-leave, 
and  passage,  and  ingress,  egress,  and  regress,  in,  upon,  over,  and  along  the  said  moors, 
commons,  wastes,  and  inclosed  lands,  as  well  on  foot  and  on  horseback,  as  with  carts, 
carriages,  and  horses,  to  and  from  the  said  mines  and  quarries ;  and  likewise  with  full 
and  free  liberty,  power,  and  authority,  (but  so  far  only  as  the  said  Sir  Charles  could 
or  might  lawfully  grant  the  same,  and  not  otherwise),  to  and  for  the  said  A.  S.,  J.  S., 
G.  D.,  the  said  defendant,  W.  H.,  and  F.  H.,  their  executors,  administrators,  and 
assigns,  and  their  agents,  miners,  servants,  and  workmen,  from  time  to  time,  and  at 
all  times  during  the  continuance  of  that  demise,  to  divert  or  turn  any  watercourse  or 
watercourses,  and  to  dig  and  make  any  watercourses,  drains,  adits,  levels,  trenches, 
dams,  or  sluices,  in,  upon,  or  through  any  part  of  the  said  moors,  commons,  wastes, 
and  inclosed  lands  within  the  said  manors  or  lordships,  &c.,  for  working  any  machiner}- 
or  engines  for  the  purpose  of  mining,  or  for  washing,  cleansing,  dressing,  smelting, 
refining,  and  manufacturing  the  lead,  tin,  and  copper  ore,  and  minerals,  and  fossils, 
which  should  or  might  be  raised  or  gotten  as  aforesaid,  and  be  produced  from  such 
waste  hillocks  as  aforesaid  ;  and  with  full  and  free  liberty,  power,  and  authority,  (but 
so  far  only  as  the  said  Sir  Charles  couM  or  might  lawfully  grant  the  same,  and  not 
otherwise),  to  and  for  the  said  A.  S.,  J.  S.,  G.  1).,  the  said  defendant,  W.   H.,  and 
F.  H.,  [110]  their  executors,  administrators,  and  assigns,  to  do,  perform,  and  execute 
all  such  other  works,  matters,  and  things,  (hushing  as  aforesaid  only  excepted),  as 
should  or  might  be  necessary  for  winning  and  working  the  said  mines  and  quarries, 
and  dressing  and  smelting  the  ore  and  minerals  obtained  therefrom,  and  from  the 
waste  hillocks  upon  the  said  manors  or  lordships;   and  also  full  and  free   liberty, 
power,  and  authority  to  and  for  the  said  A.  S.,  J.  S.,  G.  D.,  the  said  defendant, 
W.  H.,  and  F.  H.,  their  executors,  administrators,  and  assigns,  during  the  continuance 
of  that  demise,  to  erect  or  build  in  or  upon  any  part  of  the  said  moors,  commons, 
wastes,  and  lands  then  uninclosed,  all  such  smelting  mills,  stamping  mills,  rolling  mills, 
crushing  mills,  refining  mills,  roasting  houses,  smith's  forge?,  and  furnaces,  chimnies, 
engines,  store-houses,  hovels,  lodges,  sheds,  bingsteads,  and  other  buildings  and  erec- 
tions, as  should  or  might  be  requisite  or  necessary  for  the  better  and  more  effectually 
winning  and   working  of  the  said  mines  and  quarries,  and  for  washing,  dressing, 
smelting,  refining,  and  manufacturing  the  lead,  tin,  and  copper  ore,  fossils,  stones, 
and  minerals,  which  should  be  raised  or  gotten  in,  within,  upon,  from,  or  out  of  the 
said  moors,  commons,  wastes,  and  inclosed  lands,  and  waste  hillocks,  or  any  of  them, 
or  any  pait  thereof ;  and  also  to  dig,  take,  and  carry  away  peat  and  turf  off  and 
from  the  said  moors  and  commons,  for  the  purpose  of  roasting,  smelting,  or  refining 
the  ore  raised  out  of  the  said  mines,  or  for  working  steam  engines  or  other  engines, 
and    for    the   use  of    the  miners,   agents,   and   workmen  employed    in   working    the 
same,  both  at  their  dwelling  houses,  and  at  the  level  heaps  or  shaft  heaps;  and  also 
to  take  and  get  ling  from  the  said  moors  or  commons  for  the  like  purposes;  and  also 
for  the   purpose  of  thatching  and  covering  any  of  the  buildings  belonging  to  the 
said  mines,  and  the  houses  inhabited  by  the  miners,  servants,  agents,  and  workmen 
employed   and    to   be   employed    in   and    about   the   said    mines   and    work-houses, 
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run  or  any  of  them,  and  to  do  and  perform  all  such  other  matters  and  things  what- 
soever (hushing  as  aforesaid  only  excepted),  that  might  be  requisite  or  necessary  for 
winniii"  and  working  the  said  mines  and  quarries,  and  for  washing,  dressing,  and 
cleansin"  roasting,  smelting,  refining,  and  manufacturing  the  lead,  tin,  and  copper  ore, 
fossils,  a'lid  minerals,  which  should  or  might  be  gotten  or  raised  withm,  upon,  or  out 
of  the  said  moors,  commons,  wastes,  and  inclosed  lands,  &c.  Habendum  the  said 
undivided  third  part  or  share  of  the  said  mines,  minerals,  and  quarries,  and  all 
other  the  premises  thereinbefore  mentioned  and  intended  to  be  thereby  demised  ;  and 
all  and  singular  the  powers,  privileges,  and  authorities,  &c.,  to  the  said  A.  S.,  J.  S., 
G.  D.,  the  said  defend mt,  W.  H.,  and  F.  H  ,  their  executors,  administrators,  and 
assigns,  for  the  term  of  nineteen  years  thenceforth  next  ensuing  and  fully  to  be  com- 
plete and  ended,  at  and  under  a  certain  rent,  &c.  And  the  said  defendant  did  in  and 
by  the  said  indenture  of  lease,  for  himself,  and  his  heirs,  executors,  administrators,  and 
assigns,  covenant,  promise,  and  agree  to  and  with  the  said  Sir  Charles,  his  heirs  and 
assio-ns,  (amongst  other  things,  in  manner  following,  that  is  to  say),  that  the  said  A.  S., 
J.  S.,  Gr.  D.,  the  said  defendant,  W.  H.,  and  F.  H.,  their  executors,  administrators, 
and  assigns,  should  and  would,  during  the  continuance  of  the  said  demise,  maintain, 
preserve,  and  keep  the  said  smelting  mill  engaged  to  be  erected  and  built  by  them, 
with  the  water-wheel  to  the  same  belonging,  and  the  lobbies,  ore-houses  and  other 
houses,  bingsteads,  sheds,  and  other  buildings  already  erected,  and  which,  during  the 
continuance  of  that  demise,  should  be  erected  contiguous  or  near  to  the  said  mill, 
and  all  water-courses,  diains,  and  sluices,  which  should  lead  to  or  have  any  com- 
munication therewith,  in  good  and  sufficient  condition  and  repair  ;  and  should  and 
would  at  the  expiration  or  other  sooner  determination  of  the  said  term,  yield  and 
deliver  up  the  same  in  good  and  sufficient  condition  [112]  and  repair ;  and  should  and 
would  also,  at  the  expiration  or  other  sooner  determination  of  the  said  term,  quit  and 
deliver  up  in  good  and  sufficient  order  and  repair,  all  such  smith's  forges,  work-houses, 
store-houses,  wood-houses,  sheds,  hovels,  and  other  buildings,  as  should,  within  two 
years  next  preceding  the  expiration  or  other  sooner  determination  of  the  said  demise, 
be  used,  occupied,  or  employed  by  the  said  A.  S.,  J.  S.,  G.  D.,  the  said  defendant, 
W.  H.,  and  F.  H.,  their  executors,  administrators,  or  assigns,  or  their  agents,  or  work- 
men, for  milling  purposes. 

The  declaration  then  stated  an  assignment  by  Sir  Charles  of  his  reversion  to  G.  B., 
and  the  will  and  death  of  G.  B.,  by  which  that  reversion  vested  in  the  plaintiffs 
below. 

The  declaration  then  assigned  three  breaches  :— First,  that  the  said  defendant  did 
not  nor  would,  nor  did  nor  would  the  said  A.  S.,  J.  S.,  G.  D.,  W.  H.,  and  F.  H.,  or 
any  of  them,  during  the  continuance  of  the  said  demise  by  the  said  first  mentioned 
indenture  granted,  and  after  the  said  plaintiff's  became  so  seised  of  the  said  reversion 
of  and  in  the  said  demised  premises  as  aforesaid,  and  after  the  death  of  the  said  G.  B., 
(to  wit),  itc,  and  from  thence  until  the  determination  of  the  said  term  bv  the  said 
first-mentioned  indenture  granted,  or  at  any  time  during  the  said  demise,  erect  or  build, 
&c.,  a  smelting  mill  of  larger  dimensions  than  the  said  smelting  mill  so  taken  down 
as  in  the  said  first-mentioned  indenture  in  that  behalf  mentioned,  with  a  water-wheel 
and  adjoining  buildings,  upon  another  part  of  the  said  tract  of  waste  ground  in  the 
said  first-mentioned  indenture  mentioned,  but  wholly  neglected  and  refused  so  to  do. 
Secondly,  that  the  said  defendant,  and  the  said  A.  S.,  J.  8.,  G.  D.,  W.  H.,  and  F.  H., 
did  not  maintain,  preserve,  and  keep  the  said  smelting  mill,'  &c.,  in  good  and 
sufficient  condition  and  repair,  &c.  Thirdly,  that  the  said  defendant,  and  the  .said 
A.  S  J.  S.  G.  J) ,  \\.  H.,  and  F.  H.,  did  not,  at  the  expiration  of  the  said  term, 
yield  or  deliver  up  the  said  smelting  mill  eii-[113]-gaged  to  be  erected  and  built, 
&c.,  in  good  and  sufficient  condition  and  repair,  &c. 

The   defendant   below   demurred   generally,  to  the    first  breach  separately,  and 
jointly  to  the  second  and  third  breaches.     The  plaintiffs  below  joined  in  demurrer, 
fi,  .  , u      ,"  1  •S'^  ^"""^  save  judgment  for  the  plaintiff  below,  deciding,  first, 

that  the  deed  contained  an  implied  covenant  with  Sir  Charles  Turner,  to  erect,  &o. 
a  smelting  mill,  &c. ;  and  secondly,  that  such  covenant  ran  with  the  land  so  as  to 
entitle  the  assignees  of  the  reversion  to  sue  for  a  breach  thereof  (9  B.  .S,  C.  505). 
argued  by-"^^"''  ^'^'^"^^''^  '^^low  brought  a  writ  of  error,  which  was  now 

Broderick,  for  the  plaintiff  in  error.     In  the  consideration  of  this  question,  it  is 
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material  to  look  to  the  terms  of  tbe  demise,  and  the  nature  of  the  interest  which  the 
lessor  had  in  the  wastes  in  question.  From  the  record  it  does  not  appear  that  Sir 
Charles  Turner  had  any  interest  in  the  wastes,  beyond  a  mere  easement ;  and  it  must 
also  be  remembered  that  the  agreement  recited  in  the  deed  was  made  with  Sir  Charles 
Turner  and  two  other  persons,  and  not  with  Sir  Charles  Turner  alone.  Two  questions 
arise  upon  this  record  :  the  first,  whether  there  is  any  covenant  express  or  implied  to 
erect  the  smelting  mill ;  and  the  second,  whether,  if  there  is  such  a  covenant,  it  will 
pKiss  to  the  assignee  of  the  reversion,  so  as  to  entitle  him  to  maintain  an  action  for  the 
breach  thereof.  It  is  apparent,  that  at  the  time  of  the  demise  there  was  no  smelting 
mill  in  existence.  The  former  smelting  mill  had  been  taken  down  under  the  agree- 
ment with  Sir  Charles  Turner  and  the  two  other  persons,  and  the  new  smelting  mill 
was  to  belong,  when  erected,  to  them.  It  is  clear,  from  the  pleadings,  that  there  was 
no  express  demise  of,  or  covenant  as  [114]  to  the  smelting  mill  which  was  not  then 
in  existence.  But  the  question  is,  whether  the  Court  can  imply  such  a  covenant.  It 
is  not  denied  that  the  intention  of  the  parties  may  be  collected  from  the  terms  of  the 
deed,  so  as  to  imply  a  covenant  which  is  not  expressed  :  but  the  question  here  is, 
whether  a  covenant  with  Sir  Charles  Turner  alone  can  be  implied.  That  such  an 
inference  may  be  drawn  from  a  variety  of  f;xcts,  it  is  not  necessary  on  this  occasion  to 
controvert.  There  are  very  many  authorities  upon  that  subject,  but,  upon  examina- 
tion, these  authorities  will  be  found  inapplicable  to  the  present  case  In  order  to 
shew  that  there  might  be  a  covenant  without  express  words,  Sallotin  v.  HouMoun  (1  Bing. 
433)  was  cited  in  the  Court  below ;  but  the  circumstances  distinguish  this  case  from 
that,  because,  here  there  was  an  actual  agreement  with  Sir  Charles  Turner  and  two 
others  to  rebuild  these  mills,  and  where  there  is  an  existing  contract  with  three  persons 
apparent  on  the  face  of  the  lease,  how  can  the  Court  imply  a  different  contract  with 
one  of  those  persons  only  ?  The  maxim  "  expressum  facit  cessare  taciturn,"  is  strongly 
applicable  to  this  case.  The  contract  recited  contravenes  the  covenant  sought  to  be 
implied,  by  shewing  what  the  real  contract  was ;  and  that  circumstance  distinguishes 
this  case  from  the  various  authorities  which  may  be  cited.  If  it  be  said,  that  the 
agreement  may  be  taken  as  a  separate  contract  with  Sir  Charles  Turner,  how 
does  that  appear]  Could  he  maintain  a  separate  action  upon  iti  Certainly  he 
could  not.  And  if  it  could  be  inferred  that  a  separate  action  was  maintainable 
by  him,  it  would  follow,  that  the  two  others  might  also  maintain  separate  actions. 
If  the  lessee  is  liable  to  the  three  parties  jointly,  who  were  entitled  to  the  old 
smelting  mill,  and  would  be  entitled  to  the  new  one  when  erected,  he  cannot  be 
answerable  to  Sir  Charles  Turner  separately,  upon  an  implied  contract,  and  therefore 
[115]  will  not  be  liable  to  his  assignee.  The  second  question  is,  whether,  supposing 
there  is  an  implied  covenant  with  Sir  Charles  Turner,  it  run  with  the  land,  so  as  to 
enable  the  assignee  of  the  reversion  to  sue  the  lessee.  In  the  present  case,  the  covenant 
will  not  run  with  the  land,  according  to  the  rule  laid  down  in  Spencer's  case  {5  Rep.  16). 
The  first  resolution  in  that  c;ise  deals  with  the  subject  where  the  thing  purporting  to 
be  demised  is  not  in  existence,  and  the  covenant  cannot,  according  to  that  resolution, 
be  appurtenant  to  a  thing  which  has  no  existence,  a.s  argued  for  the  plaintiffs  below. 
It  is  said  in  that  resolution,  "  but  when  the  covenant  extends  to  a  thing  which  is  not 
in  being  at  the  time  of  the  demise  being  made,  it  cannot  be  appurtenant  or  annexed 
to  the  thing  which  hath  no  being;"  and,  at  the  end  of  that  resolution,  it  is  stated, 
"  but  in  the  case  at  bar,  the  covenant  concerns  a  thing  which  was  not  in  existence  at 
the  time  of  the  demise  made,  but  to  be  newly  built  after,  and  therefore  shall  bind 
the  covenantor,  his  executors,  and  administrators,  and  not  the  assignee,  for  the  law 
will  not  annex  the  covenant  to  a  thing  which  hath  no  being."  In  the  present  case, 
the  smelting  mill,  to  which  the  covenants  relate,  was  not  in  existence  at  the  time  of 
the  demise ;  and  neither  the  mill,  nor  the  waste  where  it  was  to  be  built,  was  parcel 
of  the  thing  demised.  The  second  resolution  contains  the  well-known  rule  as  to  what 
covenants  run  with  the  land.  That  resolution  states  "  if  the  lessee  had  covenanted 
for  him  and  his  assigns,  that  they  would  make  a  new  wall  upon  some  part  of  the 
thing  demised,  that,  forasmuch  as  it  is  to  be  done  upon  the  land  demised,  it  should 
bind  the  assignee  ;  for  although  the  covenant  doth  extend  to  a  thing  to  be  newly 
made,  yet  it  is  to  be  made  upon  the  thing  demised,  and  the  assignee  is  to  take  the 
benefit  of  it,  and  therefore  shall  bind  the  assignee  by  express  words.  So,  on  the  other 
hand,  if  a  warranty  [116]  be  made  to  one,  his  heirs  and  assigns,  by  express  words, 
the  assignee  shall  take  benefit  of  it,  and  shall  have  a  warrautia  charts.    But  although 
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the  covenant  be  for  him  and  bis  assigns,  yet,  if  the  thing  to  be  done  be  merely 
collateral  to  the  land,  and  doth  not  touch  or  concern  the  thing  demised  in  any  sort,  there 
the  as-ionee  shall  not  l)e  charged.  As,  if  the  lessee  covenants  for  him  and  his  assigns 
to  buiid^a  house  upon  the  land  of  the  lessor,  which  is  no  parcel  of  the  demise,  or  to 
pav  anv  collateral  sum  to  the  lessee,  or  to  a  stranger,  it  shall  not  bind  the  assignee, 
because  it  is  merely  collateral,  and  in  no  manner  touches  or  concerns  the  thing  that 
was  demised,  or  that  is  assigned  over ;  and  therefore,  in  such  case,  the  assignee  of  the 
thing  demised  cannot  be  charged  with  it,  no  more  than  any  other  stranger."  Now, 
the  fects  in  the  present  case  can  only  shew  an  implied  covenant  to  build  upon  the 
waste  which  is  not  demised.  It  does  not  appear  on  the  record  that  the  waste  belonged 
to  Sir  Charles  Turner.  He  may  have  had  some  right  to  make  erections,  but  he  had 
no  ri4;ht  in  the  soil  of  the  waste.  As  nothing  but  the  demised  premises  passed  to 
the  assignees  of  the  reversion,  neither  the  smelting  mill  nor  the  waste  passed  to  them. 
The  covenant  sought  to  be  implied  in  the  present  case  is  neither  more  nor  less  than 
a  covenant  to  build  on  the  land  of  a  stranger,  and  does  not,  therefore,  run  with  the 
land,  so  as  to  pass  to  the  assignee  of  the  reversion.  It  was,  however,  argued  in  the 
Court  below,  and  the  judgment  seems  to  have  proceeded  on  that  argument,  that  the 
smelting  mill  in  question  was  not  merely  collateral,  but  was  something  tending  to 
the  maintenance  and  support  of  the  mines.  Lord  Tenterden,  C.  J.,  in  delivering  the 
opinion  of  the  Court  below,  says  (9  B.  &  C.  515),  "the  building  that  the  lessees 
covenanted  to  erect  and  maintain  was  of  this  kind  ;  it  was  to  be  built  for  mining 
purposes;  it  was  to  be  used  for  those  purposes  ;  [117]  it  was  to  be  the  property  of 
the  owners  of  the  mines  ;  it  related  to  the  mines,  and  to  the  mines  only  ;  it  could 
not  be  the  property  of  the  owners  of  the  mines,  except  in  that  character ;  if  severed 
from  its  connexion,  it  would  not  belong  to  the  owners.  Can  it  then  be  said,  that 
these  covenants  concern  a  matter  collateral  to  and  unconnected  with  the  tenements 
demised?"  If  the  nature  of  a  smelting  mill  be  considered,  it  will  be  found  to  have 
no  direct  connexion  with  the  support  or  maintenance  of  the  mines.  A  corn  mill 
might  as  well  be  said  to  tend  to  the  support  of  the  land  where  the  corn  grows.  The 
use  of  the  smelting  mill  is  to  purify  the  ore,  and  prepare  it  for  sale,  and  it  is  neither 
necessary  nor  usual  to  have  the  smelting  mill  near  the  mines.  It  might  be  ditt'erent 
if  the  covenant  related  to  a  work  like  a  shaft,  or  a  steam  engine,  which  might  be 
necessary  for  the  working  of  the  mines ;  but  it  is  a  fallacy  to  assume  that  the  smelting 
mill  in  question  is  necessary  for  the  working  the  mines ;  nor  can  it  be  said  to  tend  to 
the  support  of  the  mines  without  an  extravagant  use  of  words.  The  covenant  there- 
fore was  merely  collateral,  and  did  not  run  with  the  land,  so  as  to  enable  the  assignee 
of  the  reversion  to  maintain  the  present  action. 

Alderson,  contra,  was  stopped  by  the  Court. 

Alexander,  L.  C.  B.,  delivered' the  judgment  of  the  Court:— 

Two  points  have  been  made  for  the  plaintift'  in  error.  The  first,  whether  there 
is  any  covenant  at  all  on  the  part  of  the  lessee,  with  Sir  Charles  Turner,  to  build  the 
smelting  mill  in  question ;  and  the  second,  whether,  if  there  be  such  a  covenant,  it 
runs  with  the  land  so  as  to  give  the  assignee  the  benefit  of  it. 

We  are  of  opinion,  in  the  first  place,  that  there  is  such  a  covenant.  In  Com.  Dig. 
Covenant,  (A.)  2,  it  is  laid  down,  that,  "any  words  in  a  deed  which  shew  an  agreement 
to  [118]  do  a  thing,  makes  a  covenant."  'it  cannot  be  doubted  that  a  covenant  may 
be  created  by  any  words  in  a  deed  which  shew  the  intention  of  the  parties  to  create 
an  agreement,  though  such  words  be  merely  contained  in  the  recitals  of  the  deed. 
\\  e  are  of  opinion,  therefore,  that  a  covenant  to  build  the  smelting  mill  does  arise  on 
the  part  of  this  lessee.  There  is  an  engagement  recited  to  build  the  smelting  mill 
on  part  of  the  waste,  which  is  to  belong  to  Sir  Charles  Turner  and  two  others  ;  and 
then  the  deed  proceeds  to  stat^  a  demise  from  Sir  Charles  Turner.  The  lessees 
covenant  to  maintain  in  repair  the  mill  to  be  erected,  and  to  deliver  it  up  at  the  end 
ot  the  term.  It  has  been  ingeniously  argued,  that  the  agreement  recited,  being  with 
bir  Charles  Turner  and  two  others,  the  covenant  to  be  implied  must  also  be  with  the 
three;  but  we  think  that  a  separate  covenant  with  Sir  Charles  Turner  arises  on  this 
deed  In  the  second  place,  we  think  that  the  assignees  of  Sir  Charles  Turner  are 
entitled  to  sue  for  a  breach  of  this  covenant.  Spencer's  case,  and  the  judgment  of 
Lord  Ellenborough,  C.  J.,  in  The  Mayor  of  Conqleton  v.  Pattmn  (10  East,  135),  shew 
tnat  any  covenant  connected  with  the  thing  demised,  so  as  to  tend  to  the  use,  benefit, 
or  advantage  of  the  thing  demised,  runs  with  the  land,  so  that  the  assignee  of  the 
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reversion  shall  have  advantage  of  it.  Lord  Ellenborough,  in  the  ease  last  referred 
to,  says,  "  that  the  covenant  in  that  case  would  bind  the  assignee,  if  it  affected  the 
nature,  value,  or  quality  of  the  thing  demised,  or  if  it  affected  the  mode  of  enjoying 
it."  If  it  were  necessary  for  the  decision  of  this  question,  we  might  perhaps  think, 
that  the  various  provisions  of  this  deed,  (which  the  learned  Chief  Baron  here  went 
through  with  great  minuteness),  almost  amounted  to  a  demise  of  the  moors  or  wastes 
whereon  this  mill  was  to  be  built.  It  is  not,  however,  necessary  for  us  to  go  that 
length,  as  we  think  it  clearly  connected  [119]  with  the  enjoyment  of  the  mines.  It 
may  be  true,  that  it  is  not  absolutely  necessary  for  the  enjoyment  of  the  mines,  Init 
it  is  equally  true,  that  it  affects  the  mode  of  enjoying  them.  It  cannot  be  doubted, 
that  by  the  provisions  of  this  deed,  the  new  mill  was  to  be  immediately  connected 
with  the  use  of  these  mines.  We  are  therefore  of  opinion,  that  there  1;=,  in  the  present 
case,  an  immediate  connexion  with  the  thing  demised,  according  to  the  doctrine  stated 
by  Loid  Ellenborough  in  the  case  of  Tlie  Maijor  of  Contjkton  v.  Puitism  ;  and  that  the 
covenant  runs  with  the  land,  so  that  theas.signee  of  the  reversion  may  have  the  benefit 
of  it.  The  judgment  of  the  Court  of  King's  Bench  must,  therefore,  be  affirmed. 
Judgment  affirmed. 

End  of  Trinity  Term. 

[120]    Memorandum. 

His  Majesty  King  George  4th,  died  on  Saturday,  26th  June.  On  that  day  one 
Judge  sat  in  each  Court  for  the  purpose  of  taking  bail  only,  and  on  the  Monday 
following  the  Judges  and  King's  Counsel  took  the  oaths  of  allegiance,  &c.,  to  his 
present  Majesty.  By  the  demise  of  the  Crown  the  patents  of  precedence  expired, 
and  accordingly  John  Fonblaiiquc  and  Thomas  Jervis,  Esqrs.,  Sir  Charles  Wethcrell, 
Knt.,  and  Henry  Brougham  and  Thomas  Denman,  Eqrs.,  took  their  seats  without 
the  bar. 

In  the  following  vacation,  Thomas  Jervis,  Esq.,  Sir  Charles  Wetherell,  Knt,  and 
Henry  Brougham,  Esq.,  were  appointed  his  Majesty's  counsel  learned  in  the  law,  with 
their  former  rank.  And  fresh  patents  of  precedence  were  granted  to  John  Fonblanque 
and  Thomas  Denman,  Esqrs. 

[121]    Reports  of  Cases  Argued  and  Determined  in  the  Coxirts  of  Exchequer 
AND  Exchequer  Chamber.    Michaelmas  Term,  1  Will.  IV. 

The  Attorney  General  v.  Hawkes.  Revenue.  1830.— Information  for  offering 
a  bribe  to  Thomas  Dabbs,  a  custom-house  officer.  Evidence  that  his  name  of 
baptism  was  Thomas  Tyrrel  Dabbs,  in  which  name  his  commission  was  made  out, 
but  that  he  was  as  well,  or  better,  known  at  the  custom-house  and  in  the  trade 
by  the  name  of  Thomas  Dabbs,  which  name  he  himself  generally  used:— Held, 
no  variance. — Where  an  information  charged  an  importation  of  bugles,  and  it 
was  doubtful  whether  the  articles  imported  were  beads  or  bugles,  upon  which 
different  duties  were  payable,  but  they  were  treated  at  the  custom-house  and  in 
the  trade  as  bugles,  and  the  defendant  himself  had  treated  them  as  such  :— Held, 
no  variance. — Where  goods  are  landed  fraudulently  under  a  bill  of  sight  it  is  no 
protection  against  penalties. 

[S.  C.  1  Tyr.  3 ;  9  L.  J.  Ex.  (0.  S.)  17.] 

Information  for  penalties.  The  first  count  stated,  that  a  certain  officer  of  the 
customs,  to  wit,  one  Thomas  Dabbs,  upon  the  examination  by  him,  the  said  Thomas 
Dabbs,  as  such  officer,  of  a  certain  case  containing  goods  and  merchandizes,  which  had 
been  then  and  there  imported  from  parts  beyond  the  seas,  to  wit,  Hamburgh,  and 
which  had  been  entered,  &c.  as  containing  toys,  then  and  there  discovered  and  found 
certain  goods  other  than  toys,  to  wit,  one  hundred  pounds  weight  of  bugles,  in  the 
said  case,  which  last  mentioned  goods  had  been  then  and  there  landed  without  due 
entry  thereof,  contrary  to  the  statute,  whereby  the  said  goods  became  forfeited  and 
liable  to  be  [122]  seized,  &c.  ;  vet  the  defendant  did  offer  to  give  to  him,  the  said 
Thomas  Dabbs,  so  being  such  officer,  and  by  whom  the  .said  goods  other  than  toys  had 
been  discovered,  a  certain  bribe,  recompense,  and  reward,  to  wit,  the  sum  of  101.,  if  he. 
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the  said  Thomas  Dabbs,  would  take  no  notice  of  the  said  bugles,  but  pass  the  same, 
contrary  to  his  duty  in  that  behalf ;  the  said  ofier  being  then  and  there  made  by  the 
said  defendant  to  induce  the  said  Thomas  Dabbs  to  neglect  his  duty  as  such  officer ; 
whereby,  &c.  The  fifth  and  sixth  counts  charged  that  the  defendant  assisted,  and 
was  otherwise  concerned,  in  the  unshipping  of  other  goods  liable  to  the  payment  of 
duties,  to  wit,  bugles  and  glass,  the  duties  thereon  not  having  been  paid  or  secured. 

At  the  trial,  before  Alexander,  C.  B.,  at  the  Sittings  after  last  Hilary  Term,  a 
verdict  was  found  for  the  Crown  on  the  first,  fifth,  and  sixth  counts. 

A  rule  was  obtained  by  Jervis  to  enter  a  verdict  for  the  defendant,  or  to  enter  the 
verdict  for  the  Crown  upon  the  fifth  count  only,  or  for  a  new  trial,  upon  the  several 
points  which  are  fully  stated  in  the  judgment  of  the  Court. 

The  case  was  argued  in  Trinity  Term  last  by  Clarke,  and  Walton,  for  the  Crown  ; 
and  by  Jervis  and  John  Jervis,  for  the  defendant. 

Cur.  adv.  vult. 

Alexander,  L.  C.  B.  This  was  a  rule  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  or  entered  for  the  Crown  on  the  fifth  count  only,  or  why  a  new  trial 
should  not  be  had.  The  verdict  was  against  the  defendant  on  the  first,  fifth,  and 
sixth  counts.  The  first  count  was  for  offering  a  bribe  to  one  Thomas  Dabbs,  a 
custom-house  officer.  The  fifth  count  was  for  being  concerned  in  unshipping  certain 
goods  liable  to  the  payment  of  duties,  the  duties  being  [123]  unpaid.  The  goods  are 
described  as  a  certain  weight  of  bugles,  and  also  a  certain  weight  of  glass.  The  sixth 
count  was  for  the  same  offence,  the  goods  being  described  as  a  certain  weight  of  glass. 

The  first  objection  was  to  the  proof  of  the  reports  made  by  the  masters  of  the  two 
vessels.  The  information  regards  two  different  importations,  one  by  a  vessel  called 
the  "Elbe"  packet,  another  by  the  "Regent."  It  was  necessary  to  prove  the  reports 
made  by  the  masters.  1  hey  are  signed  and  sworn  to  by  the  masters.  The  officers 
of  the  customs  stated  the  course  of  the  office  in  receiving  the  master's  report.  The 
master  tenders  it  when  he  is  sworn  to  it.  The  officers  look  at  the  ship's  register,  and 
if  it  appear  that  the  name  is  the  same  in  the  two  documents,  they  ask  him  if  he  is  the 
person  described,  and  if  he  says  he  is,  they  then  swear  him.  It  was  objected,  that 
the  raastei's'  signatures  to  the  reports  and  affidavits  should  have  been  proved.  As  the 
reports  were  produced  by  the  proper  officer  who  had  received  them,  according  to  the 
ordinary  course  of  business,  I  thought  this  was  sufficient  to  prove  the  fact  of  the 
reports  :  I  think  so  still.  But,  however  this  may  be,  the  subsequent  proceedings,  and 
the  entries  made  by  the  defendant,  in  which  the  reports  actually  made  are  acknow- 
ledged and  entered,  confirm  this,  if  it  were  necessary  ;  and,  therefore,  I  lay  that 
objection  out  of  the  question. 

I  come  now  to  the  more  important  objections.  They  relate  to  the  first  count  for 
offering  a  bribe.  The  count  is  to  this  eff'ect :— It  states  that  a  certain  officer  of  the 
customs,  to  wit,  one  Thomas  Dabbs,  upon  an  examination  by  him,  the  said  Thomas 
Dabbs,  as  such  officer,  of  a  certain  case,  which  had  been  entered  in  the  name  of 
Home  &  Company,  as  containing  toys,  he,  Thomas  Dabbs,  discovered  and  found 
certain  goods  other  than  toys,  to  wit,  one  hundred  pounds  weight  of  bugles,  in  the 
said  case,  which  last-mentioned  goods  had  been  then  and  there  landed  without  due 
entry,  whereby  and  by  force  of  the  statutes  the  goods  were  forfeited  and  liable  to  be 
seized  ;  yet  Henry  [124]  Hawkes,  the  defendant,  well  knowing  the  premises,  did  ofler 
to  give  to  him,  the  said  Thomas  Dabbs,  a  certain  bribe,  to  wit,  the  sum  of  101.,  if  he, 
Dabbs  so  being  such  officer  as  aforesaid,  would  take  no  notice  of  the  said  bugles,  but 
pass  the  same,  contrary  to  his  duty ;  and  that  this  ofi-er  was  made  to  induce  Dabbs  to 
neglect  the  duty  of  him,  the  said  Thomas  Dabbs. 

The  first  objection  arose  out  of  the  statement  of  the  name  given  to  the  officer. 
He  is  called,  in  the  information,  Thomas  Dabbs,  but  it  appears  that  his  name  is 
Ihomas  lyrrel  Dabbs.  As  soon  as  this  appeared,  it  was  contended,  that  the  informa- 
tion must  fai^  because  the  bribe  was  stated  to  have  been  offered  to  Thomas  Dabbs, 
whereas,  if  off'ered  at  all,  it  had  been  offered  to  Thomas  Tyrrel  Dabbs.  I  overruled 
the  objection  having,  at  that  time,  no  confident  opinion  upon  the  point,  and  saved  it 
to  the  counsel  for  the  defendant.  f        > 

It  i^s  manifest  that  if  a  bribe  were  offered  to  a  custom-house  officer  to  neglect  his 
duty.  It  was  indifferent  whether  his  name  was  Thomas  Dab'^s  or  Thomas  Tvrrd  Dabbs. 
Yet  upon  this  subject,  considerable  strictness  has  prevailed.  The  object  of  this  strict- 
ness 1.  to  guard  against  the  accused  being  misled  as  to  the  charge  against  him-that 
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he  may  know  of  what  offence  he  is  accused,  and  may  come  prepared  to  defend  himself 
if  he  can.  The  object  of  this  rule  explains  and  construes  it.  If,  therefore,  it  is  the 
name  by  which  the  party  meant  to  be  pointed  out  is  known,  that  is  sufficient,  though 
it  may  not  be  his  name  of  baptism.  There  is  then  no  danger  of  the  defendant  being 
misled,  or  of  his  mistaking  the  charge  against  which  he  has  to  defend  himself. 

What  Dabbs  said  upon  his  examination  was  this  : — "  My  name  is  Thomas  T3'rrel 
Dabbs,  I  generally  sign  my  name  Thomas  Dabbs."  "Do  you  generally  go  by  the 
name  of  Thomas  Dabbs  T'  "Yes,  I  am  only  known  by  that  name  at  the  custom-house, 
my  commission  is  Thomas  Tyrrel  [125]  Dabbs."  "  Do  you  say  that  you  are  known 
by  that  name  only  ? "  "  No,  not  by  that  name  only."  "  Are  you  known  by  the  name 
of  Thomas  Tyrrel  Dabbs  ? "  "  Not  generally  ;  Thomas  Dabbs  I  generally  pass  by  at 
the  custom-house."  "How  do  you  sign  your  namel  Thomas — without  Tyrrell" 
"  Yes."  Can  any  man  believe,  upon  this  statement,  that  it  is  possible  the  defendant, 
who  knows  the  officer  at  the  custom-house  only,  can  have  been  misled  as  to  the  person 
respecting  whom  he  was  charged  ? 

Though  it  would  be  quite  ridiculous  to  suppose  that  in  this  particular  instance  the 
defendant  has  sufiered  by  this  misnomer,  yet,  if  it  be  established  as  a  rule,  that  such 
misnomer  shall  be  fatal  to  any  criminal  or  penal  proceeding,  it  would  be  fit,  in  my 
opinion,  to  follow  that  rule.  It  is  so,  unquestionably,  where  the  person  is  not  known 
by  the  name  stated  in  the  pleadings,  where  it  is  a  mere  mistake,  but  not  as  here, 
when  he  is  better  known  by  the  name  stated  in  the  pleadings  than  by  the  actual  name 
of  baptism. 

The  e:ise  which  has  been  cited  for  the  purpose,  clearly  shews  the  exception.  It 
was  the  case  of  the  Baroness  Turkheim  (Sull't!  case,  2  Leach,  1005).  The  prisoner  was 
indicted  for  larceny  in  stealing  the  goods  of  Victory  Baroness  Turkheim.  This  lady 
stated  her  name  to  be  Selina  Victoire,  that  Baroness  Turkheim  was  her  title — a  foreign 
title — and  that  she  was  constantly  called  and  known  by  the  name  stated  in  the  indict- 
ment. This  indictment  was  sustained.  The  book  says  the  Court  held,  "that  all  the 
law  requires  is  certainty  to  a  common  intent,  and  that  she  could  not  possibly  be 
mistaken  for  any  other  person."  So,  I  say,  that  this  man,  called  Thomas  Dabbs,  the 
officer  of  the  customs,  in  the  information,  who  always  signs  his  name  in  that  way,  and 
is  known  as  Thomas  Dabbs.  cannot  possibly  be  mistaken  for  any  other  person  ;  and, 
therefore,  1  am  of  opinion,  that  the  omission  of  [126]  the  other  Christian  name  is  no 
objection  to  the  verdict  on  the  first  count  (see  li.  v.  Norton,  R.  &  K.  510 ;  li.  v.  Clark, 
id.  .5.58). 

It  ha-s  been  stated,  that  one  reason  for  requiring  precision  is,  that,  in  the  event  of 
an  acquittal,  the  defendant  may  be  able  to  avail  himself  of  that  acquittal  by  pleading 
autrefois  acquit,  which,  in  this  case,  he  could  not  do,  because  a  new  information  might 
charge  him  with  an  attempt  to  bribe  Thomas  Tyrrel  Dabbs,  and  to  such  an  information 
he  could  not  plead  the  acquittal  on  a  charge  of  attempting  to  biibe  Thomas  Dabbs. 
To  this  I  answer,  that  he  might  defend  himself  in  that  way  with  the  aid  of  an  aver- 
ment, which  it  would  be  competent  to  him  to  introduce,  that  Thomas  Dabbs  and 
Thomas  Tyrrel  Dabbs  were  the  same  person  (see  2  Hawk.  P.  C.  c.  35,  s.  3).  I  am  of 
opinion,  then,  that  this  is  no  material  variance. 

It  was  suggested,  in  the  course  of  the  argument,  that  this  ought  to  have  been  put 
to  the  Jury  ;  and  that,  in  consequence  of  that  not  having  been  done,  there  ought  to 
be  a  new  trial.  If  any  thing  ought,  upon  this  subject,  to  have  been  put  separately 
to  the  Jury,  with  a  recpiest  that  they  would  consider  and  decide  upon  it,  there  was 
undoubtedly  a  failure  in  the  trial.  In  truth,  nothing  was  said  to  them  by  me  upon 
this  point.     As  the  defendant  has  now  suggested  it,  it  is  tit  to  be  considered. 

Mv  reflections  have  not  been  able  to  suggest  to  me  what  point  1  could  have  put  to 
the  Jury  with  any  utility.  Was  I  to  ask  them  whether  this  man's  proper  name  was 
Thomas  Dabbs  or  Thomas  Tyrrel  Dabbs?  But  I  think  that,  in  the  present  case, 
immaterial.  Was  I  to  ask  them  whether  the  witness  was  generally  known  at  the 
custom-house  as  Thomas  Dabbs,  and  always  signed  his  name  so?  But  he  said  so,  and 
there  is  not  the  slightest  evidence  to  bring  it  into  doubt.  As  a  fact,  it  was  never 
[127]  questioned.  Was  I  to  ask  them  whether  the  defendant  was  misled  by  the 
inaccuracy  in  the  information,  and  had  come  less  prepared  to  make  his  defence  than 
he  would  have  been  if  the  officer,  instead  of  being  described  by  the  name  he  passed 
by,  had  been  distinguished  by  a  name  by  which  he  was  not  known  ?  This  would  have 
been  absurd. 
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I  think  now,  that  even  if  there  may  be  ciicumstances  in  which  such  a  question 
should  be  put  to'  the  Jury,  the  present  was  not  a  case  requiring  it.  There  was  no  fact 
in  controversy— no  doubtful  or  contested  fact.  In  truth,  through  the  whole  of  the 
trial'  it  was  considered  purely  as  a  point  of  law.  It  occurred  to  no  one  peison  engaged 
in  the  cause,  to  view  this  point  in  any  other  light.  Mr.  Jervis,  in  his  address  to  the 
Jury  never  once  adverted  to  it.  He  must  have  considered  it  as  gone  by,  until  he 
should  have  an  opportunity  of  arguing  the  question  of  law  before  the  Court ;  that  law 
arising  out  of  the  account  of  himself  given  by  the  witnesses.  Nothing  obliges  a  Judge 
to  request  a  Jurv,  in  express  terms,  to  form  and  indicate  an  opinion  upon  facts  which 
are  assumed  for  certain.  I  am  of  opinion,  therefore,  upon  full  consideration,  that 
there  was  not,  in  this  respect,  any  miscarriage  on  the  trial. 

I  may  add  to  these  observations,  that  in  the  case  of  the  Baroness  Turkheim,  no 
question  "whatever  was  put  to  the  Jury  upon  the  subject ;  when  the  account  she  gave 
had  been  heard,  the  rest  was  considered  as  law,  and  referred  to  the  twelve  Judges, 
who  appear  to  have  treated  it  as  a  question  for  them,  and  who  thereupon  thought  that 
the  usage  would  cure  the  inaccuracy  in  the  statement  of  the  name. 

Thei-e  is  another  objection  to  this  count.  It  is  there  stated  as  matter  of  induce- 
ment, that  in  the  case  entered  as  a  case  of  toys,  the  officer  found  certain  goods,  other 
than  toys,  to  wit,  100  pounds  weight  of  bugles,  which  had  been  landed  without  due 
entry,  whereby  they  were  forfeited  and  liable  to  be  seized,  and  then  the  charge  is, 
that  the  bribe  was  offered  to  induce  the  officer  to  pass  them  [128]  unnoticed.  Now, 
it  is  stated,  that  the  goods  found  in  the  case,  which  were  other  than  toys,  were  not 
bugles,  as  averred  iu  the  information,  but  were  beads.  It  is  contended  that  this 
variance  is  fat;il  to  the  \'erdict  on  this  count. 

It  appears  to  me,  that  this  objection  bears  a  strong  analogy  to  that  which  I  have 
just  disposed  of.  The  first  observation  I  must  make  is,  that,  whether  bugles  or  beads, 
they  were  equally  forfeited  and  liable  to  seizure.  Bugles  bear  rather  a  higher  duty 
than  beads,  but  they  are  both  liable  to  some  duty,  and  whether  they  are  the  one  or 
the  other,  being  entered  as  toys,  they  were  equally  liable  to  seizure,  and  equally  sub- 
jected the  importer  to  penalties.  The  offence  of  oftering  a  bribe  to  procure  them  to 
be  overlooked,  which  is  the  offence  to  be  tried,  was  the  same,  whether  their  proper 
denomination  was  beads  or  bugles.  The  objection,  therefore,  is  not  an  objection 
affecting  the  real  merits  of  the  charge,  but  it  arises  out  of  a  supposed  rule,  that  the 
commodity,  the  importation  of  which  occasioned  the  offence,  must  be  accurately 
described. 

It  is  now  necessary  to  advert  to  the  evidence.  The  information  calls  them  bugles. 
Some  were  produced  at  the  trial.  It  will  not  be  material  to  state  the  precise  language 
of  the  witnesses  respecting  them  ;  the  result  of  it  is  certain  and  unquestionable.  The 
fair  result  is,  that  the  commodity  would  generally  be  called  beads,  because  they 
partake  of  the  globular  form  ;  but  at  the  custom-house  they  are  usually  called  bugles  : 
they  are  reported  as  bugles,  entered  as  bugles,  pay  duty  as  bugles,  and,  if  exported 
again,  are  exported  as  bugles.  Every  importer  knows  all  this,  concurs  in  it,  and  not 
only  speaks  but  acts  upon  it ;  all  parties  concerned  in  the  transaction  know  them  by 
that  name,  and  cull  them  by  that  name  only.  I  do  not  think  it  neces.sary  to  look 
deeply  into  the  reason  of  this,  but  the  fact  is  unquestionable.  This  is  said  to  be  an 
extortion  at  the  custom-house,  in  order  to  levy  the  higher  duty :  perhaps  the  Crown 
[129]  could  explain  it.  If  that  question  were  before  us,  the  course  of  inquiry  which 
it  would  occur  to  me  to  take,  would  be  to  look  into  the  act,  and  to  consider  whether, 
upon  the  true  construction  of  the  act,  this  commodity  was  meant  by  the  Legislature 
to  be  charged  with  the  duty  imposed  upon  bugles.  It  would  lead  me  to  "a  much 
more  extensive  examination  into  the  language  used  as  to  these  commodities,  not  only 
by  the  vulgar,  but  by  good  authors,  and  perhaps  into  former  acts  of  Parliament  in 
pan  materia,  than  is  necessary  upon  the  present  occasion. 

I  think  It  due  to  the  officers  of  the  customs  to  suppose,  that,  if  called  upon,  they 
would  be  able  to  account  for  the  course  they  have  taken  as  to  this  commodity,  and  as 
to  this  duty.  I  am  the  more  persuaded  that  the  conduct  of  the  commissioners  is 
not  a  mere  bare-faced  extortion,  because  the  merchant  importers  have  so  long  and 
universally  submitted.  It  is  hardly  an  answer  to  this  remark  to  sav,  that  it  is  so 
small  an  object,  as  not  to  be  worth  disputing  ;  it  certainly  is  not  shewn  to  be  so,  and 
1  tbink  the  contrary  is  rather  to  be  inferred  from  the  evidence  ;  for  the  importation 
ot  this  commodity  under  the  name  of  bugles  is  spoken  of  as  of  frequent  occurrence. 
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Besides,  there  is  not  wanting  sufficient  spirit  in  the  English  people  to  resist  the 
incroachments  of  authority,  e^•en  when  uncalled  for  by  any  great  pecuniary  inteiests. 
However,  I  wish  to  have  it  understood,  that  I  do  not  mean  to  pledge  myself  to  any 
opinion  upon  this  subject.  I  do  not  enter  into  it,  because  I  think  it  immaterial  to  the 
present  cause  :  it  is  not  the  rate  of  duty  which  is  now  in  question.  What  is  material 
to  the  present  discussion  is,  that  the  article  is  called  in  this  information  by  the  name 
which  all  the  pai  ties  to  this  transaction  uniformly  give  it,  and  have  given  it  for  years, 
in  all  transactions  connected  with  importation  or  exportation,  in  all  transactions  con- 
nected with  the  customs.  The  question  which  I  am  to  answer,  therefore,  is,  whether 
this  commodity  is  not  properly  named  in  this  information,  [130]  when  it  is  called  as 
it  always  is  at  the  custom-house,  in  every  transaction  respecting  it.  The  rule  respecting 
the  name  of  the  officer,  seems  to  me  to  art'ord  the  rule  for  this.  I  cannot,  consistently 
with  my  opinion  upon  that  subject,  doubt  respecting  this.  All  the  reasoning,  and  all 
the  authorities,  are  equally  applicable  to  it :  the  object  is  not  to  mislead  the  defendant : 
what  danger  is  there  that  the  defendant  should  be  misled  iis  to  the  charge]  He 
might  have  been  misled  if  they  had  been  called  beads,  and  the  arguments  of  variance 
would  have  been  stronger,  because  they  would  have  received  an  appellation  which 
they  are  never  known  by  in  these  transactions.  The  defendant  would  have  said,  you 
call  them  beads  in  the  information,  but  they  are  bugles.  If  they  had  been  reported, 
they  must  have  been  reported  as  bugles  ;  if  I  had  entered  them,  I  must  have  entered 
them  as  bugles  :  if  I  had  paid  the  duty,  it  should  have  been  the  duty  imposed  upon 
bugles  ;  if  I  had  exported  them,  1  should  have  exported  them  as  bugles  :  therefore, 
you  have  mis-named  them  when  you  call  them  beads,  and  this  information  cannot  be 
supported.  This  argument  would  have  been  stronger  than  any  which  the  present 
circumstances  afford  him.  Therefore,  the  safest  mode  of  describing,  is  that  which 
has  been  adopted  in  this  case.  It  might  be  difficult  to  find  another  rule  equally 
satisfactory. 

Dr.  Johnson  defines  a  bugle,  "a  shining  bead  of  black  glass;"  so  that,  according 
to  him,  this  ornament  is  not  excluded  from  being  a  bugle,  because  it  is  a  bead.  But 
I  repeat,  that  I  do  not  mean  to  touch  the  ([uestion  as  to  the  duty  that  is  demandable 
for  this  commodity,  and  I  abstain  from  giving  any  opinion  upon  it. 

Upon  the  present  discussion,  viz.  the  description  in  the  information,  the  invariable 
usage  to  treat  these  at  the  Custom-house  as  bugles,  the  habit  of  all  parties  to  give  them 
that  name,  and  to  import,  pay  the  duty,  and  to  export  them  as  such,  is  stifticient  in 
my  judgment  for  the  [131]  present  argument.  Therefore,  I  think  the  objection 
cannot  be  sustained,  and  the  count  is  valid.  It  may  be  proper  to  add,  though  in  my 
opinion  it  is  not  necessary,  that  in  the  conversation  in  which  the  bribe  was  oftered, 
the  defendant  adopted  this  name ;  for  Dabbs  said  to  him^"here  are  some  bugles," 
and  then  he  said — "  I  will  give  you  101.  if  you  will  not  notice  them." 

It  was  urged,  that  the  Jury  ought  to  have  been  desired  to  say,  whether  the  articles 
produced  were  beads  or  bugles.  As  I  am  of  opinion  that  their  being  known  by  the 
name  of  bugles  was  sufficient,  it  follows,  that,  in  my  opinion,  it  ought  not  so  to  have 
been  put  to  them.  I  might  as  well  have  desired  them  to  consider  whether  the  officer 
had  been  christened  Thomas  Dabbs,  or  Thomas  Tyrrel  Dabbs.  In  Su.ll's  case,  the  Jury 
might  as  well  have  been  desired  to  consider  whether  Baroness  Turkheim  was,  in  fact, 
the  Christian  name  or  surname  of  the  prosecutrix  ;  and,  in  those  ca.ses  in  which  it  has 
been  held,  thit  if  a  parish  is  stiled  by  its  popular  name  it  is  sufficient,  though  the 
popular  name  be  not  the  name  of  consecration,  it  might  as  well  be  put  to  the  Jury  to 
say,  whether  the  popular  name  was  the  name  of  consecration.  In  the  case  of  U'iUiains 
V  liuniess  (3  Taunt.  127),  that  point  was  not  put  to  the  Jury.  In  every  one  of  these 
eases  it  would  be  putting  a  question  to  the  Jury,  which  the  Courts  have  thought 
indiflferent  to  the  issue,  for  the  very  point  decided  in  them  is,  that  the  name  of  usage 
is  a  sufficient  substitute  for  the  real  name,  as  there  is  no  danger  of  the  party  being 
misled  by  it. 

If  it  be  meant  that  the  Jury  should  have  been  asked  whether  it  was  the  usage  to 
call  these  bugles,  I  must  sav,  that  upon  that  subject  there  was  not  the  slightest 
contrariety  of  evidence,  nor  the  least  doubt.  It  would  have  [132]  been  a  waste  of 
time,  and  would  have  had  no  other  etFect  than  to  withdraw  the  attention  of  the 
gentlemen  who  formed  the  Jury,  from  the  real  question  in  the  cause.  It  was  certainly 
not  withdrawn  from  the  Jury,  but  left  to  them  as  involved  in  the  issues  which  they 
were  to  try,  and  upon  which  they  were  to  pronounce  a  verdict. 
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I  have  stated,  that  the  Crown  obtained  verdicts  on  the  fifth  and  sixth  counts 
against  the  defendant,  for  being  concerned  in  unshipping,  the  duties  remaining  unpaid. 
In  the  fifth  count,  the  goods  unshipped  are  stated  to  be  bugles,  and  also  glass.  In 
the  sixth  count  they  are  stated  to  be  glass.  Upon  the  trial,  evidence  was  given  of 
two  importations,  one  by  the  "Elbe,"  which  gave  occasion  to  the  offer  of  a  bribe  ;  the 
other  by  the  "  Regent."  I  did  not  understand  any  serious  objection  to  be  made  to  the 
fifth  count,  which^harges  both  bugles  and  glass.  The  rule  is,  that  the  verdict  may 
be  entered  on  the  fifth  count  only  ;  this  relates  to  the  importation  by  the  "  Elbe." 
The  fact,  that  the  packages  by  the  "  Regent,"  to  which  the  sixth  count  particularly 
related,  also  contained  glass,  cannot  be  disputed  ;  but  the  defence  is  now  put  upon  a 
different  ground  :  it  is  said,  that  they  were  not  imported,  because  they  were  landed 
(which,  prima  facie,  is  an  importation,)  under  what  is  called  a  bill  of  sight. 

In  order  to  explain  this,  it  is  necessary  to  state,  that  the  act  6  Geo.  4,  c.  107,  s.  2, 
enacts,  that  no  goods  shall  be  unladen,  nor  shall  bulk  be  broken,  before  due  report  of 
the  ship,  and  due  entry  of  the  goods  shall  have  been  made  The  report  is  to  be  made 
by  the  master.  By  the  16th  and  I7th  sections,  the  importer  is  to  make  the  entiy,  and 
the  entry  is  to  contain  a  full  description  of  the  goods,  and  the  duties  are  to  be  paid. 
All  these  things  are  required  to  be  done  before  the  landing.  As  it  may  happen  that 
the  impoiter  may  not  be  able  to  give  that  minute  description  of  the  goods  which  the 
act  requires  to  be  con-[133]-tained  in  the  entry,  a  provision  is  made  by  the  23rd 
section  for  that  case.  The  6  Geo.  4,  c.  107,  s.  23,  is  to  this  effect: — that,  if  the 
importer  of  any  goods,  or  his  agent,  after  full  conference  with  him,  shall  declare  upon 
oath,  before  the  collector  or  controller,  that  he  cannot,  for  want  of  full  information, 
make  a  perfect  entry  thereof,  it  shall  be  lawful  for  the  collector  and  controller  to 
receive  an  entry,  by  bill  of  sight,  for  the  packages  or  parcels  of  such  goods,  by  the 
best  description  which  can  be  given,  and  to  grant  a  warrant  thereupon,  in  order  that 
the  same  may  be  landed,  and  may  be  seen  and  examined  by  such  importer  in  the 
presence  of  the  proper  officers  ;  and  within  three  days  after  any  goods  shall  have  been 
so  lauded,  the  importer  shall  make  a  perfect  entry  thereof,  and  shall  either  pay  down 
all  duties  which  shall  be  due  and  payable  upon  such  goods,  or  shall  duly  warehouse 
the  same  according  to  the  purport  of  the  perfect  entry  or  entries  so  made  for  such 
goods,  or  for  the  several  parts  or  sorts  thereof.  That  measure  was  resorted  to  in  this 
case  ;  the  defendant  made  the  affidavit ;  a  bill  of  sight  was  obtained  ;  and  the  packages 
were  landed  by  force  of  it.  Then  the  event  happened  which  induced  the  Jury  to  find 
for  the  crown,  upon  the  sixth  count.  The  case  was  examined,  a  false  partition  was 
discovered,  the  officer,  Dabbs,  with  a  gimblet,  made  a  hole  through,  upon  which  the 
defendant,  who  was  present,  said — "  What  are  you  about,  Dabbs,  you'll  break  the 
glass  ? "  And  one  of  the  witnesses  swore  that  Hawkes,  the  defendant,  stated  more 
than  once,  that  he  knew  that  there  was  glass  in  that  division  or  concealment.  A 
great  quantity  of  glass  was  found.  Now,  It  appears  to  me,  that  this  bill  of  sight  was 
no  protection  to  the  landing  without  an  entry,  because  it  was  evidently  a  fraudulent 
measure.  Hawkes  knew  there  was  a  concealment,  and  glass  in  it.  That  is  the  short 
ground  on  which  it  appears  to  me,  that  the  verdict  [134]  is  a  just  verdict  upon  this 
count,  and  ought  not  to  be  disturbed.  1  am  of  opinion,  therefore,  that  the  rule  should 
be  discharged. 

Garrow,  B.,  concurred. 
.  V/^UGJiAN,  B.  As  the  Lord  Chief  Baron  wLshes  to  have  this  considered  as  his 
mdividual  judgment,  and  as  I  have  had  no  opportunity  of  knowing  what  the  judsjment 
was,  except,  in  general  terms,  that  the  judgment  was  in  favour  of  the  Crown,'l  will 
state  my  reasons  for  concurring  in  that  opinion,  although  I  have  no  difficulty  in  saying, 
that  ni  the  general  result  I  agree. 

The  first  four  counts  in  the  information  are  framed  with  a  view  to  the  specifiic 
charge  of  oftermg  a  bribe.  Now,  in  this,  as  in  every  other  case,  the  Crown  can  recover 
only  secundum  allegata  et  probata.  Therefore,  it  becomes  necessary  to  examine  the 
allegation,  and  to  examine  the  proof. 

With  respect  to  the  allegation,  the  charge  is,  that  one  Thomas  Dabbs,  being  an  officer 
ot  the  customs,  on  examination  of  a  case  of  goods  imported  from  beyond  the  seas,  and 
ent  rcfl  in  the  name  of  !'.  Home  &  Company,  discovered,  to  wit,  one  hundred  pounds 
weigut  ot  bugles  landed  without  due  entry,  whereby  those  goods  became  forfeited  and 
liable  to  be  seized  ;  and  that  the  defendant,  well  knowing  the  premises,  offered  to 
i nomas  Dabbs  a  bribe  of  101.  if  he  would  take  no  notice  of  the  said  bugles,  but  pass 
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the  same  ;  the  said  offer  being  made  to  induce  him  to  neglect  his  duty,  wherehy  the 
defendant  forfeited  5001. 

There  have  been  four  objections  taken,  upon  two  of  which  I  shall  say  nothing, 
beciuise  I  concur  entirely  in  the  judgment,  for  the  reasons  given  by  the  Chief  Baron 
with  respect  to  those  ol)jections.  1  mean  the  objection  with  [135]  respect  to  the 
master's  report,  and  also  with  respect  to  the  bill  of  sight,  which  I  think,  under  these 
circumstances,  was  no  protection  to  the  goods.  But,  with  respect  to  the  other  two 
objections,  I  will  offer  my  reasons  for  agreeing  that  the  information  may  be  supported. 

'I  he  two  objections  t<iken  against  the  verdict  were,  that  the  proof  had  failed  to 
establish  two  material  and  substantive  allegations  of  fact,  namely,  that  any  bribe  was 
offered  to  Thomas  Dabbs  ;  and  secondly,  that  Thomas  Dabbs  had  discovered  any 
bugles  landed  without  due  entry.  I  understand  the  objections  on  the  part  of  the 
defendant  were  substantially  these,  that  the  information  must  fail,  because  there  was 
no  proof  that  any  bribe  was  offered  to  Thomas  Dabbs,  nor  any  proof  that  any  bugles 
were  discovered,  and  those  are  two  substantive  allegations  of  fact. 

Now,  the  question  will  be,  whether  or  no  these  two,  if  they  be  substantive  allega- 
tions of  fact,  are  or  are  not  established  b}'  the  proof.  In  the  first  place  it  is  said,  that 
the  name  of  the  officer  was  mistaken,  and  that  that  is  a  fatal  variance.  It  is  then  said, 
that  the  articles,  or  the  goods  themselves  that  were  discovered,  were  not  bugles  but 
beads,  and  that  that  also  was  a  fatal  variance  ;  and  if  those  objections  were  well 
founded  in  fact,  it  docs  appear  to  me  that  the  defendant  would  have  reason  to  com- 
plain that  the  verdict  should  stand  against  him  upon  either  of  those  counts. 

Now,  first  as  to  the  name.  I  agree,  if  the  proof  had  stood  nakedly  on  the  answer 
to  the  question  upon  cross-examination  as  to  the  name — that  the  name  was  Thomas 
Tyrrel  Dabbs,  without  further  explanation,  that  the  variance  would  have  been  fatal, 
because  Thomas  Tyrrel  Dabbs  is  not  Thomas  DaV^bs.  But  when,  upon  further  inquiry, 
it  appeared  that  the  witness  was  as  well  or  better  known  by  the  name  of  Thomas  Dabbs 
than  by  the  name  of  rho-[136]-mas  I'yrrel  Dabbs ;  I  should  say  that  that  fact  being 
undisputed,  or,  if  disputed,  being  found  by  the  Jury,  there  was  no  longer  any  variance  ; 
and  the  name  answering  the  description  in  the  information,  it  became  a  sufficient 
designatio  personie. 

Now,  on  looking  at  the  evidence,  I  find  it  distinctly  admitted  that  he  was  as  well, 
and  might  be  better  known  by  the  name  of  Thomas  Dabbs  than  by  the  name  of 
Thoniiis  Tyrrel  Dabbs ;  but  it  was  contended,  as  a  clear  proposition  of  law,  that  that 
would  not  suffice,  but  that  he  must  be  known  by  the  name  of  Thomas  Dabbs  only, 
and  that  proposition  of  law  was  reserved  for  the  opinion  of  the  Court.  So  that  the 
fact  was  admitted  ;  but  the  defect,  in  point  of  law,  was  the  question  intended,  and 
that  only,  to  be  submitted  to  the  opinion  of  the  Court. 

Now,  with  regard  to  the  name  of  the  officer :  the  result  upon  this  part  of  the  case 
is  the  same  as  if  there  had  been  a  plea  in  abatement,  and  an  i.ssue  had  been  joined 
upon  the  <iuestion,  Dabbs  being  the  defendant,  instead  of  being  an  officer,  and  the 
Jury  had  found  that  he  was  better  known  by  the  name  of  Thomas  Dabbs  than  by  the 
name  of  Thomas  Tyrrel  Dabbs.  That  was  the  effect  of  the  admission  of  the  cout)sel 
of  the  defendant  at  the  time  of  the  trial ;  he  contending,  at  the  same  time,  that  it 
would  not  do,  for,  in  point  of  law,  it  was  not  sufficient  that  he  was  known  as  well  by 
the  name  of  Thomas  Tyriel  Dabbs,  but  he  must  be  known  by  the  name  of  Thomas 
Dabbs  only.     Now  that  proposition  of  law  I  controvert,  and  assert  the  contrary. 

The  second  objection  is  with  respect  to  the  articles,  which,  it  is  said,  were  beads 
and  not  bugles.  Now,  I  conceive  that  this  also  was  a  substantive  allegation  of  fact  to 
be  found  by  the  Jury.  Unless  expressly  withdrawn  from  their  consideration  by  the 
Lord  Chief  15aron,  it  must  be  taken  that  they  have  found  it,  and  upon  this  evidence 
they  have  found  it  in  my  judgment  correctly. 

[137]  Now,  what  is  the  allegation,  and  what  is  the  evidence  upon  this  part  of  the 
case  1  The  allegation  is,  that  Thom;is  Dabbs  had  discovered,  "  to  wit,  one  hundred 
pounds  weight  of  bugles." 

Then,  what  is  the  evidence  upon  this  part  of  the  case  I  The  defendant  says  : 
"  What  is  the  matter  V  Upon  which  the  officer  replies  :  "  I  have  found  some  bugles, 
which,"  he  says,  "  I  shewed  at  the  time."  So  that  it  is  not  simply  the  declaration  of 
the  officer,  that  he  has  found  bugles,  but  that  he  has  found  some  bugles  which  he 
shews  to  the  defendant  at  the  time.  Upon  which  the  defendant  then  said  :  "  If  I  would 
pass  them  unobserved,  and  not  take  any  notice  of  them,  he  would  give  me   101."     So 
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that  the  defendant  treats  them  as  bugles.  They  are  shewn  to  him,  and  he  converses 
respecting  them  as  bugles,  and  he  offers  a  bribe  to  the  officer  to  pass  them  as  bugles ; 
therefore°there  is  a  most  distinct  admission  on  his  part  that  they  were,  in  point  of 

fact,  buijles.  ,    ,     .  i      i        i 

If  this  had  been  an  information  filed  for  the  recovery  of  duties  upon  bugles,  the 
defendant  defending  himself  on  the  ground  that  they  were  not  bugles,  but  beads,  the 
duty  upon  which  he  had  offered  to  pay,  the  question  might  have  been  very  different : 
that  is,  supposing  he  was  not  hampered  by  any  admission.  If  there  had  been  an 
information  filed  against  him  for  not  paying  duties  upon  bugles,  and  he  had  said  I 
have  paid  duty  upon  beads,  then  would  have  come  the  question— are  they  bugles  or 
are  they  beads?  The  question  then  would  have  been  different,  and  the  inclination 
of  my  opinion  would  be,  that  they  were  beads  and  not  bugles ;  but  I  protest  against 
deciding  that  point,  because  it  does  not  appear  to  me  to  be  necessary  in  this  case. 
'1  he  point  at  present  to  be  considered  is,  whether  the  defendant  did  not,  by  his  conduct 
and  conversation,  admit  them  to  be  bugles  for  every  purpose  required  [138]  by  this 
information;  the  Jury  have  found  that  he  did,  and,  in  my  opinion,  the  evidence 
justifies  that  finding. 

Now,  I  have  said  that  I  consider  this  as  a  substantive  allegation  of  fact,  to  be 
found  by  the  Jury.  Was  it  then  withdrawn  expressly  from  their  consideration,  or 
left  as  a  fact  incorporated  in  their  finding,  although  their  attention  might  not  have 
been  prominently  and  specifically  drawn  to  iti  It  was  matter  of  much  discussion. 
The  Jury  were  pressed  at  great  length  upon  the  subject  as  a  question  of  fact  for  their 
consideration,  and  contradictory  evidence  was  offered  upon  it.  The  Lord  Chief  Baion, 
at  the  close  of  his  summing  up,  leaves  all  the  points  in  the  case  as  questions  of  fact 
for  the  Jury.  It  is  true,  he  states  it  as  his  own  opinion,  and  as  his  impression,  that 
the  mode  of  dealing  with  them  at  the  custom-house  at  all  times,  both  upon  importa- 
tion and  exportation,  and  the  defendant's  acts  and  conversation  with  relation  to  them, 
satisfied  him  that,  for  the  purposes  of  this  information,  they  ought  to  be  considered  as 
bugles,  and  to  that  direction  I  can  see  no  objection. 

Under  these  circumstances,  therefore,  and  for  the  reasons  I  have  stated,  upon  the 
only  two  points  upon  which  I  have  thought  it  necessary  to  give  the  rea.sons  for  my 
opinion,  I  concur  in  the  judgment  of  the  learned  Chief  Baron.  The  name,  I  think, 
is  correctly  stated,  because  the  question  is  the  same  as  if  there  had  been  a  direct  issue 
joined  upon  the  fact,  and  found  in  favour  of  the  Oown,  that  he  was  as  well  known  by 
the  name  of  Thomas  Dabbs,  as  of  Thomas  Tyrrel  Dabbs ;  and  then,  as  to  the  bugles, 
without  considering  whether  it  is  necessary  or  not  to  prove,  as  a  material  allegation, 
that  they  were  bugles  or  beads,  I  am  of  opinion,  that,  in  this  instance,  the  defendant, 
by  his  acts,  his  conversation,  and  his  conduct,  has  so  distinctly  admitted  them  to  be 
bugles,  that  he  is  estopped  from  controverting  that  point.  For  these  reasons,  there- 
[139]-fore,  I  concur  most  entirely  with  the  judgment  that  has  been  pronounced  by 
the  Lord  Chief  Baron. 

BOLLAND,  B.  I  concur  with  the  rest  of  the  Court  in  thinking,  that  the  judgment 
ought  to  be  given  for  the  Crown.  It  is  unnecessary  for  me,  after  the  very  elaborate 
view  that  has  been  given  of  the  case  by  the  Lord  Chief  Baron,  and  after  the  observa- 
tions that  have  been  made  by  my  brother  Vaughan,  to  go  generally  into  the  case. 
It  seems  to  me,  that,  in  deciding  this  case,  we  should  not  be  considered  as  deciding 
any  substantive  question  of  law,  the  material  points  of  this  case  appearing  to  me  to 
depend  altogether  upon  its  own  circumstances  ;  it  is  more  matter  of  fact,  perhaps,  in 
many  parts  of  it,  than  matter  of  law.  Therefore,  taking  this  v  iew  of  the  case,  I  shall 
content  myself  with  saying,  that  I  agree  with  the  rest  of  the  Court  in  thinking  that 
the  judgment  should  be  given  for  the  Crown. 

Rule  discharged. 

[140]  The  King  v.  Jones.  Revenue.  1830.— A  Sheriff  cannot  retain  against  the 
Crown  a  .sum  of  money  deposited  by  an  agent  of  the  Crown,  to  cover  the  expenses 
of  a  sale  by  auction  of  property  seized  under  an  extent,  and  sold  under  a  vendi- 
tioni exponas. 

[S.  C.  9  L.  J.  Ex.  (0.  S.)  2.] 

In  this  case,  a  writ  of  venditioni  exponas  was  issued,  directed  to  the  Sheriff  of 
Ulamorganshne,  to  sell  certain  property  of  the  defendant,  seized  under  an  extent. 
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Upon  the  delivery  of  this  writ  to  the  under-sheriff,  by  an  excise  officer,  the  under- 
sheriff  said,  that  the  property  was  not  of  sufficient  value  to  sell  by  auction,  as  the 
poundage  would  not  defray  the  expenses;  and  that  he  would  not  sell  by  auction 
without  specific  directions;  but  the  officer  said,  that  the  property  must  be  sold  by 
auction.  At  the  same  time  the  officer  paid  to  the  under-sheriff  51 ,  as  he  said,  hy 
mistake,  instead  of  5s.  to  which  the  Sheriff  was  entitled  for  his  warrant;  but  the 
under-sheriff  swore  that  this  sum  had  been  paid  to  defray  the  additional  expense 
occasioned  by  a  sale  by  auction.  Handbills  were  circulated,  and  the  property  was 
sold  by  auction  in  the  usual  way. 

Clarke,  having  obtained  a  rule  calling  upon  the  Sheriff  of  Glamorganshire  to  shew 
cause  why  he  should  not  refund  to  the  solicitor  of  the  excise  the  sum  of  41.  1.5s., 
being  the  balance  of  the  51.,  after  deducting  the  5s.  allowed  for  the  warrant — 

Maule  shewed  cause,  and  contended,  that  it  was  clear  that,  as  between  the  Sheriff 
and  a  subject,  the  Sheriff  would  be  entitled  to  charge  for  the  extraordinary  expenses 
occasioned  by  a  sale  by  auction  ;  and  even  if  the  sheriff  was  bound  upon  a  Crown 
process  to  sell  by  public  sale,  he  was  not  bound  to  employ  an  auctioneer,  or  to  incur 
expense  with  a  view  to  give  publicity  to  that  sale.  He  contended  also,  that  the 
Crown  could  only  be  entitled  to  this  money  in  a  case  where  the  retention  of  it  would 
be  against  good  conscience  ;  whereas  here  it  was  paid  expressly  for  the  sale  by  auction, 
which  the  officer  had  insisted  upon  having. 

[141]  Clarke,  in  support  of  the  rule,  urged,  that  the  Sheriff  was,  in  this  case, 
bound  to  sell  by  auction,  and  that  the  taking  of  a  deposit,  before  he  would  perform 
his  duty,  was  extorsive  and  illegal.  He  further  contended,  that  the  Sheriff  was,  in 
the  lii-st  instance,  only  entitled  to  his  fee  and  poundage,  and  that  any  extra  allowance 
could  only  be  obtained  by  application  to  the  Court. (a) 

Gakkow,  B.  This  is  an  application  calling  upon  the  Sheriff  of  the  county  of 
Glamorgan  to  shew  cause  why  he  should  not  refund  to  the  officer  of  one  of  the  public 
boards  the  sum  of  41.  1 5s.,  under  these  circumstances  : — An  extent  issued,  under  which 
there  was  issued  a  writ  of  venditioni  exponas,  directed  to  the  Sheriff.  It  seems  to  be 
admitted  to  be  the  duty  of  the  Sheriff,  without  any  special  directions,  to  sell  by  auction 
in  the  usual  way,  and,  of  course,  at  the  expense  necessarily  incident  to  an  auction. 
The  facts  suggest€d  by  the  affidavits  are,  that,  upon  the  delivery  of  the  writ  to  the 
Sheriff,  the  agent  of  the  Crown  said,  you  must  sell  b}'  auction,  and  that  he  made  a 
deposit  of  51.  to  indemnify  the  Sheriff.  It  appears  to  me,  that,  on  this  state  of  facts, 
no  deposit  made  by  the  agent  of  the  Crown,  (perhaps  in  ignorance  of  the  extent  of 
the  duty  of  the  Sheriff'),  can  entitle  the  Sheriff  to  retain  that  sum,  deposited  to  induce 
bim  to  do  that  which,  without  the  deposit,  he  was  bound  to  do. 

Vaughan,  B.  Under  the  circumstances,  I  think  it  the  [142]  safer  course  to  hold, 
that  the  Sheriff,  in  this  case,  is  liable  to  refund,  although  there  may  be  some  difficulty 
upon  the  facts.  The  answer  of  the  Sheriff  admits,  that  he  received  this  sum  as  a 
deposit.  It  comes  to  the  question,  therefore,  whether  the  Sheriff  can  be  entitled  to 
more  than  is  allowed  to  him  by  law.  It  appears  to  me,  that  the  Sheriff  was  bound 
to  take  the  necessarj'  steps  for  the  sale,  and  it  is  admitted  to  be  the  usual  course  that 
be  should  sell  by  auction.  If  extraordinary  expenses  are  incuired,  he  may  be 
remunerated  by  application  to  the  Court. 

BoLLAND,  B.  The  Sheriff  is  entitled  to  poundage,  and  to  poundage  on\y  ;  for  any 
thing  extra,  he  must  come  to  the  Court.  According  to  the  case  of  jVoodgate  v. 
Knatchhull  (2  T.  R.  157),  if  this  had  been  a  case  between  party  and  party,  the  contract 
suggested  might  have  been  available ;  but  I  do  not  see  how  the  agent  can  bind  the 

(a)  The  whole  sum  levied  is  returned  after  deducting  the  poundage.  An  extra 
allowance  claimed  by  the  Sheriff  upon  an  extent  in  aid  must  be  moved  for  in  open 
Court.  R.  v.  J(97i#.«,  1  Price,  205.  If  the  application  appear  reasonable,  a  rule  is 
granted,  calling  upon  the  prosecutor,  or  other  parties  interested  in  resisting  the  claim, 
to  shew  cause  why  it  should  not  be  allowed.  R.  v.  MainvMring,  2  Price,  67  ;  R.  in 
aid  of  Gardner  v.  Fereday,  4  Price,  131.  Where  the  Sheriff  charged  five  per  cent,  for 
an  auctioneer  to  sell  malt  taken  under  an  extent,  the  Court  disallowed  the  charge. 
R.  V.  Crackenthmy,  2  Anst.  412.  The  extra  expenses  of  a  Sheriff'  under  an  extent 
in  chief  may  be  obtained  under  the  stat.  3  Geo.  1,  c.  15,  s.  4,  by  application  to  the 
Board. 
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Crown  •  more  particularly,  as  in  this  matter  he  clearly  acted  beyond  the  scope  of  his 
authority     I  therefore  am  of  opinion,  that  the  rule  should  be  made  absolute. 
Kule  absolute.(6) 

ri431  Alexander  r.  Angle.  Exch.  Chamber.  1830.— Where  a  count  for  slander, 
after  alleging  that  the  plaintiff  was  a  livery  stable  keeper,  and  was  aljout  to  prove 
a  debt  under  a  commission  of  bankrupt,  stated  that  the  defendant  spoke  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the  matter  in  that  count  mentioned, 
and  of  and  concerning  the  plaintiff  in  his  trade,  these  words  ;  "you  are  a  regular 
prover  under  bankruptcy  (meaning  that  the  plaintiff  was  accustomed  to  prove 
fictitious  debts  under  commissions  of  bankrupt),  you  are  a  regular  bankrupt 
njaker :  "—Held,  that  the  count  could  not  be  maintained  ;  for  the  words  were 
not  actionable  as  spoken  of  the  plaintiff  in  his  trade  ;  nor  were  the  words  as  laid 
actionable,  as  imputing  a  crime  punishable  by  law,  because  the  innuendo  was 
broader  than  the  meaning  of  the  words,  which  were  unexplained  by  prefatory 
averment,  and  did  not  of  themselves  necessarily  import  a  crime. 

[S.  C.  7  Bing.  121 ;  4  Moo.  &  P.  870 ;  1  Tyr.  9.] 

[In  Error  from  the  Court  of  King's  Bench.] 

Slander.     The  declaration  contained  six  counts. 

There  was  an  inducement  applicable  to  all  the  counts,  stating  that  the  plaintiff 
below  was  a  keeper  of  livery  stables,  and  carried  on  the  trade  and  business  of  a  livery- 
stable  keeper.  The  last  count  stated,  that,  before  &c.,  one  John  Peer  had  become  a 
bankrupt,  and  the  plaintiff  below  was  about  to  prove  a  debt  justly  due  to  him  by  the 
said  John  Peer,  under  a  commission  of  bankrupt,  theretofore  awarded  and  issued 
against  the  said  John  Peer,  yet  the  said  defendant  below,  well  knowing  &c.,  and 
contriving  &c.,  on  &c.,  at  &c.,  in  a  certain  discourse  &c.,  of  and  concerning  the  said 
plaintiff  below,  and  of  and  concerning  the  matter  in  the  introductory  part  of  that 
count  mentioned,  and  of  and  concerning  him  in  his  trade  aforesaid,  maliciously  spoke 
and  published  of  and  concerning  the  said  plaintiff  below,  and  of  and  concerning  the 
said  matters  last-mentioned,  these  false,  malicious,  and  defamatory  words  following, 
that  is  to  say,  you  (meaning  the  said  plaintiff  below)  are  a  regular  prover  under 
bankruptcy,  (meaning  that  the  said  plaintiff  below  was  accustomed  to  prove  fictitious 
debts  under  commissions  of  bankrupt) ;  you  (meaning  the  said  plaintiff  below)  are 
a  regular  Ijankrupt  maker;  if  it  was  not  for  some  of  your  (meaning  the  said  plaintiff's 
below)  neighbours,  your  (meaning  the  said  plaintiff's  below)  shop  would  look  queer. 
It  is  all  true,  and  you  (meaning  the  said  plaintiff  below)  may  bring  as  many  actions 
against  me  (meaning  the  said  defendant  below),  as  you  like. 

At  the  trial,  a  general  verdict  was  found  for  the  plaintiff  below,  and  judgment 
having  been  entered  up  accordingly,  a  writ  of  error  was  brought. 

[144]  Piatt,  for  the  plaintifi'  in  error,  was  stopped  by  the  Coui't. 

Kelly,  for  the  defendant  in  error,  was  desired  to  support  the  last  count.  The 
objections  to  the  last  count  are  twofold — First,  that  the  words  do  not  impute  to  the 
plaintiff  a  specific  offence,  punishable  by  law— and  secondly,  that  the  innuendo  enlarges 
the  sense  of  the  words  used.  Although  words  do  not  necessai'ily  impute  a  specific 
offence,  punishable  by  law,  yet  if,  according  to  ordinary  understanding,  they  imply 
a  charge  of  that  description,  and  the  Jury  find  that  the  charge  is  implied,  it  is  sufficient. 
Admittnig  that  there  is  nothing  in  the  words  which  must  necessarily  import  a  criminal 
charge,  yet,  taken  with  the  context,  they  clearly  imply  it.     If  the  words  will  bear  the 

(b)  There  does  not  appear  to  be  any  authority,  by  statute  or  otherwise,  that  the 
Sheriff  IS  bound  to  sell  by  auction  goods  seized  under  an  extent,  and  sold  under  a 
venditioni  exponas.  By  the  terms  of  the  writ,  he  must  sell  for  the  best  price  ;  which, 
with  the  word  exponas,  seems  to  imply  that  the  goods  must  be  exposed  to  public  sale  ; 
but  the  expensive  machinery  of  a  sale  by  auction  is,  as  compared  with  this  writ,  of 
comparatively  modern  introduction,  and  there  seems  to  be  no  reason  why,  in  the 
absence  of  authority,  a  public  officer  should  be  burdened  with  this  expense  in  the 
execution  of  Crown  process,  when  it  is  decided,  that,  in  the  case  of  a  subject,  he  cannot 
be  so  burdened,  without  a  special  arrangement. 
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construction  put  upon  them,  it  is  sufficient  if  the  Jury  adopt  that  construction  ;  for  it 
is  not  necessarj'  that  the  words  should  directly  import  the  charge,  or  that  they  should 
be  capable  of  no  other  construction.  The  law  upon  this  subject  is  correctly  laid  down 
in  the  note  to  t'raft  v.  Boite  (1  Wm.  Saund.  242)  as  follows  :  "It  is  an  established  rule, 
that  slanderous  words  must  be  understood  by  the  Court  in  the  same  sense  as  the  rest 
of  the  world  would  ordinarily  understand  them."  Woolnnth  v.  Meadmvs  (5  East,  1:69), 
and  Roberta  v.  Camden  (9  East,  95),  are  authorities  for  this  point.  In  the  latter  case, 
the  words  did  not  direct)}'  impute  perjury,  but  that  the  plaintiff  was  under  a  charge 
of  a  prosecution  for  perjury.  The  words  used  were  capable  of  different  constructions ; 
they  might  impute  that  the  plaintiff  had  committed  perjury,  the\'  might  also  mean 
that  he  was  improperly  prosecuted  for  perjury.  The  words  were  ambiguous,  and  it 
was  for  the  Jury  to  find  the  meaning  with  which  they  were  used.  The  sam  reasoning 
applies  to  the  present  case ;  if  the  words  are  [145]  capable  of  the  construction  put 
upon  them,  (and  the  .'ury  have  found,  that  they  were  used  in  that  sense),  it  is  clear, 
that  the  offence  charged  is  punishable  by  law  ;  for,  debts  under  a  commission  of 
bankrupt  are  proveable  only  upon  oath ;  and  the  taking  of  such  oath  falsely  is,  under 
the  late  bankrupt  act,  perjury.  But  the  words  are  also,  in  this  count,  alleged  to  have 
been  spoken  of  the  plaintiff  in  his  trade.  Slander  of  a  man  in  his  trade,  to  be  action- 
able, is  not  confined  to  imputations  of  insolvency,  but  it  is  sufficient,  if  it  impute  mal- 
practices in  his  trade.     Com.  Dig  "Action  on  the  Case,"  (D   25,  -JG,  27). 

TlNDAL,  C.  J.  In  this  case,  the  plaintiff  in  error  contends,  that  one  of  the  counts 
of  this  declaration,  upon  which  a  general  verdict  was  taken,  is  bad  in  law.  If  it  be 
so,  as  the  damages  are  entire,  the  case  must  go  down  again  for  trial.  The  Court  of 
error  are  of  opinion,  after  hearing  the  argument,  that  the  last  count  of  this  declaration 
is  bad  in  point  of  law.  That  count  alleges  that  the  plaintiff  below,  before  the  com- 
mitting the  grievances  complained  of,  carried  on  the  trade  of  a  livery-staljle  keeper, 
and  that  the  defendant  below,  well  knowing  the  premises,  in  a  conversation  concern- 
ing the  plaintiff,  and  concerning  his  trade,  and  concei-ning  the  bankruptcy  of  one 
Peer,  as  stated  in  that  count,  uttered  the  words  following — "you  are  a  regular  prover 
under  bankruptc}',  (meaning  that  the  plaintiff  was  accustomed  to  prove  fictitious  debts 
under  commissions  of  bankrupt);  you  are  a  regular  bankrupt  maker;  if  it  was  not 
for  so'iie  of  your  neighbours,  your  shop  would  look  queer.  It  is  all  true,  and  you 
may  bring  as  many  actions  against  me  as  you  like." 

Now,  it  is  alleged,  on  the  behalf  of  the  plaintiff  in  error,  that  this  count  is  bad, 
inasmuch  as  it  does  not  contain  any  charge  against  the  defendant  in  error  in  the  way  of 
his  trade,  or  any  charge  of  a  criminal  nature.  It  is  said  on  the  other  side,  that  it  may 
be  taken  as  a  charge  relating  [146]  to  his  trade  ;  and  secondly,  that  it  amounts  to  an 
imputation  of  perjiuy.  This  docs  not  seem  to  me  to  fall  within  that  class  of  cases 
which  relates  to  imputations  upon  a  person,  with  reference  to  his  trade.  To  say  of  a 
carpenter,  that  he  is  a  bungler,  is  actionalde,  for  it  imputes  to  him  a  want  of  skill ; 
to  say  of  a  vendor  that  his  goods  are  rotten,  or  that  he  keeps  false  books,  which  is  an 
imputation  of  dishonesty  in  his  trade,  is  also  actionable  ;  so,  likewise,  it  is  actionable 
to  impute  insolvency  to  a  trader,  which  affects  his  credit ;  but  the  words  in  this  case 
are  applicable  as  well  to  a  man  not  in  trade,  as  to  a  trader,  and  are  not,  therefore, 
actionable  as  referrible  to  the  plaintiffs  trade.  Then,  do  the  words  used  impute  a 
crime  punishable  by  law?  It  is  observable  upon  this  point,  that  the  innuendo  is 
larger  than  the  natural  meaning  of  the  words.  It  is  a  clear  rule  of  law,  upon  all  the 
authorities,  that  an  innuendo  cannot  introduce  a  meaning  bioader  than  that  which  the 
words  naturally  bear,  unless  connected  with  proper  introductory  averments.  The 
well  known  case  of  Hatckes  v.  Haid-ei/  (s  East,  427),  is  the  l)est  illustration  of  this  rule. 
In  that  case,  the  word  foresworn  was  explained  by  the  innuendo  to  mean  perjury  in  a 
judicial  proceeding,  but  the  declaration  was  held  bad,  the  word  foresworn  being  verbum 
ambiguum,  because  it  was  not  previously  alleged  that  the  conversation  took  place  with 
reference  to  a  judicial  proceeding.  So,  here,  if  it  had  been  stated  that  the  conversation 
took  place  with  respect  to  the  defendant  proving  fictitious  debts  under  commissjons  of 
bankrupt,  the  question  might  have  been  different.  Two  cases  have  been  cited,  IVoohioth 
V.  Meadows,  and  lioherls  v.  Camden.  It  is  sufficient  to  say,  that,  on  the  face  of  the  record 
in  those  cases,  it  was  apparent  to  the  Court,  that  the  words  did  import  the  imputation 
of  a  crime.  No  man  can  read  the  record  in  the  case  of  [147]  IFoolnoth  v.  Mendows, 
without  seeing,  at  once,  what  was  the  meaning  of  the  imputation  conveyed  by  the 
words.     So,  in  the  other  case,  there  is  a  direct  imputation  of  perjury.     In  these  cases. 
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therefore  the  actions  might  have  been  maintained,  as  well  without  as  with  the  aid  of 
an  innuendo      Upon  these  grounds,  we  are  of  opiMion  that  the  last  count  is  bad,  the 
judgment  must  be  reversed,  and  a  venire  de  novo  awarded. 
Judgment  reversed. 

Pitt  v.  Eldred.     Exch.  of  Pleas.     1830.— Kequisites  of  the  affidavit  for  a  distringas 

upon  a  venire. 

[S.  C.  1  Tyr.  128 ;  9  L.  J.  Ex.  (0.  S.)  23.] 

Upon  a  motion  by  Cowling  for  a  distringas  upon  a  venire,  it  was  certified  by  the 
Master,  and  adopted  by  the  Court  as  the  practice,  that  the  affidavit  must  state,  the 
residence  of  the  defendant;  that  there  have  been  at  least  three  attempts  to  serve 
the  writ  upon  him  ;  that  when  the  party  attempting  to  make  the  service  went  to  the 
residence  of  the  defendant,  and  was  unable  to  find  him,  he  stated  to  some  person,  at 
the  residence  of  the  defendant,  his  object  for  so  calling,  and  the  time  when  he  would 
call  again,  for  the  purpose  of  seeing  the  defendant ;  and  the  reasons  for  which  he 
believes  the  defendant  kept  out  of  the  way  to  avoid  being  served. 

The  atfidavit  not  stating  these  facts,  the  rule  was  refused. 

Eule  refused. (a) 

[148]  Young  and  Another,  Assignees  of  Ireland,  v.  Timmins.  Exch.  of  Pleas. 
1830. — Where  a  petitioning  creditor's  debt  is  proved  by  the  depositions  under 
the  provisions  of  the  6  Geo.  4,  c.  16,  s.  92,  it  is  not  competent  for  the  defendant 
to  prove  that  such  petitioning  creditor's  debt  was  a  fraudulent  contrivance 
between  the  bankrupt  and  the  petitioning  creditor. 

[S.  C.  1  Tyr.  15 ;  9  L.  J.  Ex.  (0.  S.)  4.] 

In  this  case,  notice  to  dispute  the  petitioning  creditor's  debt  had  been  duly  given. 
The  debt  sought  to  be  recovered  was  one  for  which  the  bankiupt  might  have  sued. 

At  the  trial,  at  the  last  Summer  Assizes  for  the  county  of  Warwick,  before 
Alexander,  C.  B.,  the  depositions  were  put  in  as  proof  of  the  petitioning  creditor's 
debt.  Twelve  months  had  elapsed  between  the  adjudication  and  the  trial.  The 
defendant  proposed  to  prove  that  the  petitioning  creditor's  debt  was  a  fraudulent 
contrivance  between  the  bankrupt  and  the  petitioning  creditor,  who  was  also  one  of 
the  assignees,  and  a  party  to  the  record.  The  Lord  Chief  Baron  rejected  the  evidence, 
on  the  ground  that  the  depositions  were  conclusive  evidence  of  the  debt,  under  the 
statute  6  Geo.  4,  c.  16,  s.  92. 

Hill  now  moved  for  a  new  trial. 

The  clause  in  question  provides,  that  the  depo.sitions  shall  be  conclusive  evidence 
of  the  matters  contained  therein,  if  the  bankrupt  does  not  give  notice  of  his  intention 
to  dispute  the  commission  within  the  periods  limited  by  the  statute.  That  provision 
could  not  be  intended  to  apply  to  a  case  where  the  bankrupt,  being  a  party  to  the 
fraudulent  concoction  of  the  debt,  is  interested  to  support  the  commission,  rather  than 
to  give  the  notices  referred  to.  Besides,  the  depositions  can,  at  all  events,  be  only, 
prima  facie,  an  estoppel,  and  proof  of  fraud  opens  the  whole  matter.  Thus,  a  tine  or 
other  record,  though  an  estoppel  and  conclusive,  is  yet  liable  to  be  opened  by  evidence 
of  fraud.  Fraud  vitiates  every  instrument,  and  the  party  may  say  that  the  deed  or 
fine,  though  otherwise  conclusive,  is  not  a  deed  or  tine,  if  it  be  fraudulent.  So  here, 
these  depositions,  the  result  of  fi-aud,  are  not  conclusive  [149]  depositions  under  the 
provisions  of  this  act.  They  are  not  the  depositions  intended  by  the  act.  At  all 
events,  as  this  is  a  new  point  on  a  very  impi)rUnt  act  of  Parliament,  it  is  a  fit  case 
to  be  considered. 

Bayley,  B.  The  words  of  the  statute  are,  that  the  depositions  shall  be  conclusive 
in  all  actions  at  law  or  suits  in  equity,  brought  bv  the  assignees  for  any  debt  for 
which  the  bankrupt  might  have  sued.  '  It  does  not  follow,  howevei-,  from  these  words, 
that  they  are  to  be  conclusive,  upon  a  petition  to  the  Chancellor  to  supersede  the 
commission.     But  where  an  act  of  Parliament  says,  in  express  terms,  that  the  deposi- 

(a)  This  point  arose  subsequently  during  this  term,  when  the  Court  laid  down  the 
same  rule. 
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tions  shall  be  conclusive,  we  cannot  refine  upon  the  meaning  of  the  words  user!,  and 
say,  that  they  are  not  to  be  conclusive  in  a  case  to  which  "the  act  applies.  It' is  of 
great  importance  that  parties  should  understand  what  it  is  that  they  are  to  be  prepared 
to  try  ;  otherwise,  such  questions  might  come  upon  the  party  by  s'ui-prise  at  the  trial. 
I  thnik  that  the  l.egislature  intended  to  prevent  the  agitation  of  such  questions  in 
cases  like  the  present.  The  object  of  the  Legislature  was,  that  the  depositions  should 
be  conclusive  at  the  trial,  leaving  the  parties  to  agitate  the  merits  of  the  commission 
elsewhere. 

Vaughan,  B.  The  depositions  are  in  the  nature  of  an  estoppel.  The  remedy 
is  elsewhere. 

Garrow,  B.,  and  BoLLAND,  B.,  concurred,  and  the  rule  was 

Refused. 

[150]  Henshaw  v.  Wooi.wrich.  Exch.  of  Pleas.  1830.— AVhere  persons,  who  are 
shewn  to  be  bail  in  other  actions,  justify  as  bail  l)y  affidavit,  they  must  swear 
that  they  are  worth  the  sura  required  beyond  what  will  satisfy  their  debts  and 
their  other  engagements. 

[S.  C.  9  L.  J.  Ex.  (0.  S.)  24.] 

In  the  affidavit  of  justification  in  this  case,  the  bail  swore  that  thev  were  worth 
double  the  amount  of  the  debt  after  paymeni  of  their  debts,  but  did  not  swear  that 
they  were  worth  that  sum  beyond  their  debts,  and  what  would  be  sufficient  to  satisfy 
their  other  engagements. 

Wightman  opposed  these  bail,  upon  an  affidavit  that  they  were  bail  in  two  other 
actions. 

Bayley,  B.  A\Tien  in  the  Court  of  Common  Pleas,  I  objected  to  the  justification 
of  bail  upon  this  ground,  and  it  was  then  decided  that  the  bail  should  swear  that  they 
were  worth  the  sum  required  beyond  what  would  satisfy  their  debts  and  their  other 
engagements.  I  think  it  reasonable  th.it  it  should  be  so,  because,  if  the  bail  had 
justilied  in  these  actions  in  person,  they  must  have  sworn  that  they  were  worth  the 
sum  required  beyond  their  debts,  and  their  liabilities  in  the  other  actions. 

The  Court  directed  the  affidavit  of  justification  to  be  amended  in  this  respect,  and 
granted  an  extension  of  time  for  that  purpose. 

[151]  In  THE  Matter  of  the  E.state  of  Ewin,  Deceased.  Kevenue.  1«30.— 
American,  Austrian,  French,  and  Russian  stock,  the  property  of  a  testator 
domiciled  in  this  country,  is  liable  to  legacy  duty. 

[S.  C.  I  Tyr.  92 ;  9  L.  J.  Ex.  (0.  S.)  37.  Distinguished,  Atlm-ney-Geneml  v.  Forbes, 
1834,  2  CI.  &  F.  48,  S.  C.  nomine  Altormy-Geneial  v.  Jackaon,'^  Bli.  (N.  S.)  15; 
3  Tyr.  982,  and  in  Exch.  nomine  Jackson  v.  Forbes,  2  C.  &  J.  382 ;  2  Tyr.  3.54 ; 
I  L.  J.  Ex.  (N.  S.)  159.  Applied,  Thomso^i  v.  Adtocate-General,  1845,  12  CI.  &  F.  1; 
9  Jur.  217  ;  4  Bell,  1  ;  JValloih  Trust,  In  re,  1864,  1  De  G.  J.  &  S.  656 ;  3  Bos  &  P. 
X.  R  679.  Referred  to,  Atlorney-General  v.  Hope,  1834,  2  CI.  &  F.  84  ;  8  Bli.  (N.  S.) 
44;  1  Cr.  M.  &  R.  530;  4  Tyr.  878;  Attorney-General  v.  Napier,  1851,  6  Ex.  217  ; 
Attunvey-General  v.  Giles,  1860,  5  H.  &  N.  273;  Blackwood  w.  Iteg.,  1882,  8  A.  C.  93.] 

In  this  matter,  the  usual  order  was  obtained,  under  the  statute  42  Geo.  3,  c.  99, 
s.  2,  calling  upon  the  executor  to  shew  cause  why  he  should  not  deliver  an  acccount 
of  the  legacies  anrl  property  of  the  testator,  and  pay  the  legacy  duties.  In  opposition 
to  this  rule,  affidavits  were  filed,  from  which  it  appeared,  that  the  testator,  who  was 
domiciled  in  England,  died  possessed  of  considerable  property,  in  the  American, 
Austrian,  French,  and  Ru.ssian  funds,  which  funds  were  transferable,  and  the  dividends 
payable  in  those  respective  countries  only.  It  appeared  further,  that  the  debts  of  the 
testator  had  been  paid  out  of  personal  property  in  this  country,  and  that  the  residuary 
legatee  had  required  the  executor  to  transfer  into  his  name,  the  funds  in  those  countries 
respectively.  It  also  appeared,  that  the  stock  had  been  transferred  into  the  name  of 
the  executor,  and  that  he  had  dealt  with  and  transferred  the  dividends  to  the  legatees, 
by  means  of  powers  of  attorney. 

Brougham  and  Lynch  shewed  cause.     They  contended — First,  that  the  property 
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was  in  the  nature  of  real  property.  Secondly  tbit  it  was  loca  ,  being  payable  and 
transferable  only  in  the  countries  in  which  the  funds  were.  And  thu-dly  that  if 
personalty,  it  was  not  liable  to  legacy  duty,  till  received  in  England,  which  in  this 
CISC  it  could  not  be,  because  the  debts  of  the  estate  had  been  discharged,  and  the 
executor  had  been  required,  and  intended,  to  transfer  the  funds  to  the  legatees  in  the 
foreign  countries.     They  cited  Logan  v.  Fairlie  (2  Sim.  &  St.  284),  and  Hay  v.  Fawhe 

(1  Russ.  117).  ,  ^^  ^    .  .  , 

The  Attorney-General  and  Amos,  contra,  urged  that  this  was  personal  property, 
and  was  to  be  distributed  ac-[152]-cording  to  the  lex  domicilii,  and  was  therefore 
liable  to  the  legacy  duty.  They  cited  SomerviUe  v.  Somemlk  (5  Ves.  7oO),  Fipon  v. 
Pipon  (Arabl.  27),  Thome  v.  Waikins  (2  Ves,  sen.  37),  and  The  Countess  Da  Cunha's  case 
(1  Hagg.  Pxcl.  237).  ^    ,  . 

Alexander,  L.  C.  B.  I  have  not  had,  during  the  course  of  this  argument,  any 
doubt,  notwithstanding  the  great  ability  evinced  upon  the  part  of  those  who  contend 
that  this  duty  ought  not  to  be  paid.  It  seems  to  me,  according  to  the  true  meaning 
and  construction  of  this  act  of  Parliament,  that  it  must  be  paid  This  is  an  act  which 
imposes  a  duty  upon  legacies  and  shares  of  personal  estate,  and  the  duty  attaches  the 
moment  they  are  paid  ;  and  the  transaction  pointed  out  as  that  upon  which  the  duty 
is  to  be  paid,  is  to  be  evidenced  by  the  receipt  The  fact  is,  that  it  is  a  charge  upon 
the  personal  estate  which  belonged  to  the  intestate  or  testator,  and  which  is  to  be 
handed  over  to  the  legatee 

Then  the  question  is,  whether  the  circumstances  of  this  case  bring  the  legatee  and 
the  executor  of  the  estate  within  those  descriptions  that  are  compi-ised  in  this  act. 
In  the  first  place,  it  must  be  personal  estate.  I  agree  entirely  that  the  circumstances 
stated  in  these  affidavits  prove  this,  if  there  were  any  doubt  about  it,  to  be  personal 
estate  ;  because,  as  is  stated,  the  executor  has  taken  it,  he  has  dealt  with  it  as  executor, 
and  he  has,  as  executor,  authorized  the  delivery  of  it  over  to  the  legatee  of  this 
personal  estate.  Under  all  these  circumstances,  how  can  it  be  contended,  with  any 
plausiliility,  that  this  is  not  personal  estate?  Then,  so  far  as  the  subject  matter  of 
the  thing  goes,  it  is  clearly  within  the  act  of  Parliament. 

But  then,  can  it  be  said,  th  it  the  persons  concerned  in  this  transaction  are  not 
within  this  act  of  Parliament  ?  The  act  says,  that  every  personal  or  moveable  estate, 
shall  be  chai'ged  with  these  duties  upon  all  legacies  and  succes-[153]-sions  ;  and  then 
it  goes  on  to  charge  upon  these  legacies  and  successions  particular  sums,  according  to 
the  amount  or  value      The  words  are  general,  "  every  person." 

It  must  be  construed,  I  think,  that  this  particular  act,  in  speaking  of  legacies,  is 
confined  to  Great  Britain.  Where  persons  die  in  India,  whose  estates,  though  the 
estates  of  British  subjects,  are  distributed  in  India,  and  are  delivered  over  to  the 
several  legatees,  whether  pecuniary  or  residuary  legatees  in  India,  it  never  has  been 
the  practice,  nor  was  it  intended  by  this  act  of  Parliament,  that  such  estates  should 
be  chargeable  with  the  duty.  Under  these  circumstances,  although  I  do  not  doubt 
but  that  the  reasons  given  by  the  Vice-Chancellor,  in  the  case  decided  by  him  {Logan 
v.  Fairlie,  2  Sim.  &  Stu.  284),  were  satisfactory,  and  were  justified  under  the  particular 
circumstances  of  that  case,  it  requires  the  particular  circumstances  of  that  case,  to 
bring  such  legacy  and  payment  within  the  operation  of  this  act  of  Parliament.  But 
It  never  can  be  doubted  that  the  act  of  Parliament  was  meant  to  include  the  estate 
of  a  person  domiciled  in  England,  a  subject  of  this  country,  an  Englishman,  whose 
executors  are  living  in  this  country.  It  can  never  be  doubted  that  the  act  was  meant 
to  make  his  estate  subject  to  the  charge,  and  that  persons  claiming  under  him,  and 
receiving  part  of  that  estate,  were  liable  to  contribute  to  the  revenue  of  this  country 
by  force  of  this  act  of  Parliament. 

Upon  what  grounds  is  it  contended  that  this  estate  is  not  liable  ?  Because  the 
duties  on  probates  and  administrations  would  not  have  extended  to  this  particular 
tund.  1  his  argument  does  not  appear  to  me  to  make  any  difierence  in  this  case.  By 
tne  act  of  Parliament,  the  duty  upon  the  probate  is  only  imposed  in  respect  of  that 
nind,  wbich  the  e.^ecutor  is  to  obtain  in  a  particular  province  of  this  country  by  force 
°\i  mk'/iT  *"•  ,  'H""*" '"' ""  Pei'sonal  estate  in  the  province  of  York  and  Canterbury, 
ana  [.104 1  a  probate  be  taken  in  the  province  of  York,  the  duty  is  paid  upon  the 
property  in  that  province  only,  and  it  is  not  paid  upon  the  other  property  until  a 
piobate  be  taken  in  the  province  of  Canterbury:  f    i'     J 

This  IS  made  apparent  by  the  very  terms  of  the  act,  for  it  says,  "  where  the  estate 
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and  effects  for  or  in  respect  of  which  such  probate,  letters  of  administiation  or  con- 
firmation respective!}',  shall  be  granted  or  expeded,"  evidently  confining  the  charge 
upon  the  probate  to  those  particular  estates  to  be  recovered  by  force  of  that  adminis- 
tration. But  when  it  speaks  of  the  legacy  duty,  it  is  charged  upon  the  amount  of  the 
estate  itself,  to  be  handed  over  upon  the  receipt,  which  the  executor,  to  save  himself 
from  the  penalty,  ought  to  take,  before  he  pays  the  money. 

I  cannot  doubt,  therefore,  in  this  particular  case,  that  the  legacy  duty  is  chaige- 
able  upon  this  property  ;  because,  in  point  of  fact,  it  is  under  the  administration  of 
the  executor  ;  and  though  he  is  not  bound,  in  order  to  get  at  it,  to  take  out  a  probate 
or  administration,  still  it  is  by  force  of  the  interest  he  takes  under  his  testator's  will, 
that  it  is  disposed  of ;  he  hands  it  over  to  the  legatee,  whether  he  is  pecuniary  legatee 
or  residuary  legatee ;  it  is  by  force  of  his  act  it  is  transferred  to  such  legatee,  and  it 
is  the  very  case  that  it  was  the  intention  of  this  act  to  fix  with  the  duty.  I  am  of 
opinion,  therefore,  that  there  can  be  no  doubt  that  this  property  is  liable  to  the 
legacy  duty. 

Bavley,  B.  From  the  first  moment  I  knew  any  thing  of  the  state  of  facts  in  this 
case,  it  appeared  to  me  to  be  a  case  perfectly  free  frc)m  doubt.  It  is  the  case  of  a  will 
made  by  a  British  subject  domiciled  in  England,  and  it  is  to  be  executed  by  an  Eni;lish 
executor,  and  to  operate  upon  that  which,  throughout,  in  ray  opinion,  is  English 
personal  property.  It  w;us  pressed  by  the  counsel,  that  this  pi-operty  was  to  be  con- 
sidered as  being,  in  the  country  in  which  it  was,  real  property.  There  is  nothing  in 
any  part  of  the  affidavits  to  shew  that  such  was  the  charac-[155]-t('r  that  properly 
belonged  to  it,  but  some  reliance  was  placed  upon  a  supposed  analogy  between  the 
case  of  this  property  and  property  in  the  English  funds  ;  which,  in  the  creation  of 
those  fumls,  might  originally  be  considered  as  being  real  property,  and  descendible  to 
the  heir,  but  which,  very  soon  afterwards,  was  considered  to  be  personal  property,  and 
not  descendible  to  the  heir,  but  to  go  as  personal  property  would  go.  Does  it  follow, 
because  the  luiglish  funds  were  originally  considered  as  real  property,  that  the  French 
and  American  and  Russian  funds  were  also  so  considered  ?  It  would  be  for  the  party 
who  insists  that  this  is  the  character  which  belongs  to  the  property  in  question,  atid 
who  ought  to  know  the  character  of  the  property  of  which  he  is  the  owner,  to  shew 
that  such  was  the  character  of  this  property.  But  the  circumstances  mentioned  on 
behalf  of  the  Crown,  namely,  that  the  name  of  the  executor  was  suffered  to  lie  intro- 
duced in  the  books,  that  the  executor  was  sutlered  to  deal  with  the  fund,  and  that  his 
directions  were  followed  as  to  the  dividends,  satisfy  my  mind  that  this  is  to  be  con- 
sidered ;vs  personal  property  in  the  place  where  it  is  payable  ;  and  that,  consequently, 
we  are  not  warranted  in  considering  this  as  being  real  estiite.  If  it  is  not  real  estate, 
it  is  personal  estate  ;  and  if  it  is  personal  estate,  is  it  in  any  respect  to  be  considered 
different  fiom  personal  pioperty  abiding  in  this  country?  There  is  no  doubt  but  that 
the  amoinit,  when  you  are  receiving  the  dividends,  will  he  payable  in  the  place  in 
which,  by  the  constitution  of  these  funds,  the  dividends  are  payable,  and  that  will  be 
America,  Paris,  or  Petersburgh.  B'it  you  are  not  to  look  at  the  place  vvheie  the 
thing  is  payable  or  transferalile,  but  when  once  you  have  ascertained  that  it  is  personal 
estate,  then  you  are  to  ascertain  what  are  the  rules  of  law  with  regard  to  personal 
estate ;  that  personal  estate  being  at  the  time  not  locally  in  this  kingdom,  but  being 
at  the  time  locally  .situated  abroad. 

[156j  Now,  what  is  the  rule  with  respect  to  iti  It  is  clear,  from  the  authority  of 
Bnic-  v.  Hrucf.  (2  Hos.  *  Pul.  229  («.)),  and  the  case  of  Somerville  v.  Somervilk,  that 
the  rule  is,  that  personal  property  follows  the  person,  and  it  is  not,  in  any  respect,  to 
be  regulated  by  the  situs  ;  and  if,  in  any  instances,  the  situs  has  been  adopted  as  the 
rule  by  which  the  property  is  to  be  governed,  and  the  lex  loci  rei  sit;e  resorted  to,  it 
has  been  improperly  done.  Wherever  the  domicile  of  the  proprietor  is,  there  the 
property  is  to  be  considered  as  situate  ;  and  in  the  case  of  SomeriilU  v.  Somerville,  which 
wa^  a  case  in  which  there  was  stock  in  the  funds  of  this  country,  which  were  at  least 
as  far  local  as  any  of  the  stocks  mentioned  in  this  case  are  local,  there  was  a  question 
whether  the  succession  to  that  property  should  be  regulated  by  the  English  or  by  the 
Scotch  rules  of  succession.  The  .Master  of  the  Rolls  was  of  opinion,  that  the  proper 
domicile  of  the  party  w;is  in  Scotland.  And  having  a.scertained  that,  the  conclusion 
which  he  drew  was,  that  the  property  in  the  English  funds  was  to  be  regulated  by 
the  Scotch  mode  of  succession  ;  and  if  the  executor  had,  as  he  no  doubt  would  have, 
the  power  of  reducing  the  property  into  his  own  possession,  and  putting  the  amount 
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into  his  own  pocket,  it  would  be  distributed  by  the  law  of  the  country  in  which  the 
party  was  domiciled,  Personal  property  is  always  liable  to  be  transferred,  wherever 
It  may  happen  to  be,  by  the  act  of  the  party  to  whom  that  property  belongs  ;  and 
there  are  authorities  that  ascertain  this  point,  which  bears  by  analogy  on  this  case 
namely  that  if  a  trader  in  England  becomes  bankrupt,  having  that  which  is  personal 
property,  debts,  or  other  personal  property,  due  to  him  abroad,  the  assignment  under 
the  commission  of  bankrupt  operates  upon  the  property,  and  eflectually  tmisfers  it, 
at  least  as  a<'ainst.  all  those  persons  who  owe  obedience  to  these  bankrupt  [157]  laws, 
the  subiects'^of  this  country.  In  this  case,  therefore,  it  appears  to  be  clear,  that  this 
is  to  be  considered  as  being  English  personal  property.  Why,  then,  if  it  is  English 
personal  property,  reducible  by  an  English  executor  into  possession,  so  that  he  may 
have  it  in  its  full  value  in  this  country,  is  not  the  legacy  duty  to  attach  upon  itl  It 
was  put  in  a  strong  way  to  illustrate  the  argument  by  the  Attorney-General,  that  if 
there  had  been  a  deficiency  of  assets  in  this  country  to  meet  the  debts  of  the  testator, 
it  would  have  been  the  duty  of  the  executor  to  have  sold  this  property,  and  to  have 
brought  it  bodily  into  this  country,  as  that  which  was  to  be  resorted  to ;  and  that  it 
would  have  been  a  devastavit  if  he  had  not  adopted  that  plan  if  there  were  debts. 

Then,  if  it  has  the  character  of  English  property,  can  there  be  any  doubt  but  that 
it  falls  within  this  rule  that  attaches  upon  all  legacies  and  all  successions  to  personal 
or  moveable  estate.  The  rule,  as  to  probates,  has  been  pressed  upon  our  considera- 
tion, and  the  difference  between  those  things  bona  notabilia,  and  those  things  not  bona 
notabilia.  The  question  as  to  bonum  notabile  is  essential  only  to  ascertain  the  situs 
of  the  property,  and  to  ascertain,  with  regard  to  the  probate,  out  of  what  limits  the 
power  that  is  to  clothe  the  executor  with  the  means  of  acting  upon  it,  shall  issue,  and 
it  is  bonum  notabile  in  one  place  or  another  according  to  its  situs.  But  Bmw  v.  Bruce 
decides  that  the  situs  determines  nothing  in  a  case  like  the  present,  for  the  executor 
has  the  power  of  removing  the  propei'ty  from  its  situs,  and  getting  it  into  his  own 
country.  Now,  the  prol^ate  duty  is  only  with  reference  to  the  situs  of  the  property 
within  the  limit  of  the  probate.  In  the  course  of  the  argument,  the  case  was  put  of 
a  York  administration  and  a  Canterbury  administration.  The  duty,  with  reference 
to  those,  will  be  regulated  by  the  amount  of  property  in  each  of  those  dioceses,  but, 
if  there  is  other  property  not  in  those  dioceses,  but  property  abroad,  with  reference 
[158]  to  which  there  may  be  no  probate  essential,  or  with  respeci  to  which,  the  only 
proljate  will  be  the  probate  belonging  to  that  country,  that  vvill  not  be  taken  into  the 
amount  of  duty  paid,  either  upon  the  Canterbury  administration  or  the  York  adminis- 
tration. The  cases  referred  to  of  Logan  v.  Faiiiie,  and  Hay  v.  Fairlie  do  not  seem  to 
me  to  bear  upon  the  present  question,  because,  there  the  party  was  not  domiciled 
within  the  limits,  within  which  the  duties  referred  to  by  this  act  of  Parliament  attach. 
In  each  of  those  cases  the  party  was  resident  in  India.  It  is  quite  clear,  when  you 
come  to  look  at  the  legacy  acts,  that  they  are  co-extensive  with  the  limits  of  this 
kingdom,  and  this  kingdom  only,  and  do  not  extend  to  the  territorial  possessions  of 
the  Crown  in  India.  Therefore,  in  neither  of  those  cases  did  the  question  arise, 
whether  the  legacy  duty  was  payable  upon  the  whole  of  the  property  the  testator  left. 
It  appears  to  me  there  is  a  plain  distinction  between  those  cases  and  the  present  case, 
because  those  were  cases  where  the  party  was  domiciled  in  India,  not  having  a  domicile 
in  the  limits  within  which  this  act  applies ;  but  the  present  is  a  case  of  a  man  having 
an  English  domicile,  all  whose  property  of  this  description  is  considered  English 
personal  property. 

6ARR0\y,  B.,  and  Vaughan,  B.,  concurred. 

Rule  absolute. (a) 


_  (a)  As  to  the  distinction  between  the  grant  of  probate,  which  is  regulated  by  the 
situs  of  the  bona  notabilia,  and  the  distribution  of  the  property,  which  depends  "upon 
the  domicile  of  the  deceased,  see  1  Wms.  Saund.  275,  n.  (a),  by  Patteson  &  Wms. 
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[159]  The  Attorney-General  r.  Key  and  Others.  Revenue.  1830.— An 
inforniation  for  harbouiiiig  goorls,  liable  to  the  puyment  of  duty,  is  not  supported 
by  evidence  of  harbouring  goods,  which,  by  reason  of  the  packages  in  which  the 
goods  are  imported,  are  prohibited. 

[S.  C.  nomine  A  Homey-General  v.  Bell,  1  Tyr.  52.  Attirmed  in  Exchequer  Chamber 
2  Tyr.  65 ;  2  C.  &  J.  2  ;  1  L.  J.  Ex.  (N.  S.)  49.  Discussed,  Jtlamey  General  v' 
Greaves,  1(<35,  2  Cr.  M.  &  K.  669 ;  1  Tyr.  &  G.  48.] 

This  was  an  information  for  penalties.  The  first  count  charged,  that  the  defen- 
<]aiits  did  knowingly  harbour,  keep,  and  conceal,  certain  goods  liable  to  the  payment 
of  duty  on  the  importation  thereof,  which  had  then  and  there  been  imported  and 
illegally  unshipped,  the  duties  thereon  not  having  been  first  paid  or  secured,  that  is 
to  say,  500  lbs.  weight  of  tobacco,  &c.,  and  400  gallons  of  foreign  Geneva  and  brandy, 
whcrel)y,  &c  ;  concluding  for  the  penalty.  The  information  also  contained  other 
count*,  upon  which  no  question  arose. 

At  the  trial,  before  Alexander,  L.  C.  B.,  the  Jury  found  a  special  verdict  upon  the 
first  count  to  the  following  effect:  that  the  defendants  imported  into  the  united 
kingdom  the  said  tobacco  in  that  count  mentioned,  in  packages  containing  28  lbs. 
weight  each  and  no  more,  which  packages  were  not,  at  the  time  the  same  were  so 
imported  as  aforesaid,  packed  in  any  outward  package,  containing  450  lbs.  weight  at 
the  least ;  and  the  Geneva  and  brandy  in  that  count  mentioned,  in  casks  containing 
four  gallons  each,  and  no  more ;  and  that  the  same  were  not  imported  into  the  united 
kingdom,  to  be  legally  deposited  or  warehoused  for  exportation  ;  and  that  the  defen- 
dants did  knowingly  keep  and  conceal  the  said  goods  so  imported,  &e.,  in  the  terms 
of  the  first  count  of  the  information.  They  found  for  the  defendants  upon  the  other 
counts  of  the  information. 

Upon  this  finding,  the  question  was,  whether  the  goods  were  not  absolutely  pro- 
hibited ill  consequence  of  the  quantities  in  which  they  were  imported  ;  and,  therefore, 
whether  the  information  was  supported  by  the  finding,  the  statute  upon  which  it  was 
founded,  6  Geo.  4,  c.  108,  s.  45,  applying  in  the  alternative  to  goods  for  which  the 
duties  had  not  been  paid,  or  to  goods  prohibited. 

[160 1  Walton,  for  the  Crown,  contended,  that,  although  goods  in  such  quantities 
were  included  in  the  list  of  prohibitions  in  the  statute  6  Geo.  4,  c.  107,  s.  52,  the 
importation  thereof  was  only  prohibited  sub  modo,  and  not  absolutely. 

John  Jervis,  contra,  insisted,  that  that  clause  operated  as  an  absolute  prohibition, 
and  relied  upon  the  statute  6  Geo.  4,  c.  107,  s.  128,  by  which  all  goods,  the  importa- 
tion of  which  is  restricted,  "on  account  of  the  packages,"  &c.,  shall  be  deemed  pro- 
hibited goods. 

Cur.  adv.  vult. 

Alexander,  L.  C.  B.,  now  delivered  the  judgment  of  the  Court.  This  was  an 
information  for  penalties,  for  harbouring  and  concealing  smuggled  goods.  The  first 
count  averred,  that  the  defendants  harboured  and  concealed  certain  goods  liable  to 
the  payment  of  certain  duties  on  the  importation  thereof,  which  had  then  and  there 
been  imported  and  illcgall}^  unshipped,  the  duties  thereon  not  having  been  first  paid 
or  secured  The  goods  are  stated  to  be  500  lbs.  of  tobacco,  and  400  gallons  of  foreign 
brandy,  and  400  gallons  of  foreign  Geneva.  The  penalty,  the  Crown  having  used  the 
option  given  to  them  by  the  act,  is  the  treble  value.  There  were  several  other  counts. 
The  Jury  found  for  the  defendant  on  the  issue  joined  on  all  the  counts  except  the 
first ;  on  the  first  they  found  a  special  verdict  to  this  effect — "  that  the  said  defendants, 
on  the  day  and  y&ir  in  the  said  first  count  of  the  said  information  in  that  behalf 
alleged,  imported  into  the  united  kingdom  the  said  tobacco  in  the  said  first  count 
mentioned,  in  packages  containing  28  lbs.  weight  each,  and  no  more;  and  that  the 
said  defendants  imported  into  the  united  kingdom  foreign  brandy  and  foreign  Geneva, 
in  the  said  first  count  of  the  said  information  mentioned,  in  casks  containing  four 
gallons  each,  and  no  more ;  and  [161]  that  the  said  tobacco,  foreign  brandy,  and 
foreign  Geneva,  in  that  count  within  mentioned,  were  not  imported  into  the  united 
kingdom,  to  be  legally  deposited  or  warehoused  for  exportation  ;  and  that  the  said 
defendants  did  knowingly  harbour,  keep,  and  conceal,  and  did  knowingly  permit  and 
suffer  to  be  harboured,  kept,  and  concealed,  the  said  goods  in  the  said  first  count  of 
the  said  information  mentioned,  at  the  same  time  and  place  in  that  behalf  within 
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mentioned,  they,  the  said  defendants,  at  the  said  time  when  they  so  harboured,  kept, 
and  concealed  the  same  goods,  well  knowing  that  the  same  had  been  imported  and 
unshipped  in  manner  and  form  aforesaid  in  this  kingdom,  without  any  duties  thereon 
havin"-  been  first  paid  or  secured."  There  is  no  doubt,  therefore,  of  the  defendant's 
harbouring  and  concealing  run  goods. 

The  objection  to  the  information,  and  to  the  recovery  by  the  Crown,  is,  that 
the  foods  in  the  state  in  which  they  are  represented  in  the  special  verdict  to  have 
been^im ported,  are  absolutely  prohibited  and  forfeited  ;  whereas,  the  averment  in  the 
information  is,  that  they  were  liable  to  duties  ;  and  the  offence  stated  is,  having 
imported  them  without  having  paid  those  duties. 

The  provisions  on  this  subject  are  contained  in  the  act  of  6  Geo.  4,  c.  107.  The 
52nd  section  of  this  act  contains  the  prohibition  against  the  importation  of  certain 
goods,  and  restrictions  on  the  importation  of  others.  The  goods,  so  prohibited,  and 
so  restricted,  are  detailed  and  specified  in  lists,  which  are  found  in  the  body  of  the 
act ;  in  which  lists  of  restrictions  are  the  following  :— certain  spirits,  (among  which 
are  the  spirits  referred  to  in  this  information),  unless  in  casks  containing  not  less 
than  forty  gallons,  or  in  cases  containing  not  less  than  three  dozen  reputed  quart 
bottles  Then,  as  to  tobacco — among  the  restrictions  is,  tobacco,  except  from  the 
East  Indies,  in  hogsheads,  casks,  chests,  or  cases,  of  450  lbs.  weight ;  then,  in  a  subse- 
quent clause,  namely  the  1 2St\i  clause,  it  is  pro-[162]-vided,  "  that  all  goods,  the 
importation  of  which  is  restricted  on  account  of  the  packages,  shall  be  deemed  and 
taken  to  be  prohibited  goods." 

Now,  the  information  describes  these  goods,  which  the  act  says  shall  be  prohibited, 
as  goods  which  may  be  imported  on  paying  duty,  and  the  complaint  is,  that  ihey  bad 
been  imported  without  paying  or  securing  the  duty. 

It  is  said  that  the  Crown  cannot  know  in  what  packages  they  were  imported  ;  this 
is  true :  priiiia  facie,  they  would  be  deemed  to  have  been  impoited  in  the  packages 
in  which  they  were  found.  But  all  difficulties  would  be  obviated  by  inserting  a 
double  set  of  counts.  There  is  some  inconvetiience  in  this,  and  some  expense  ;  but 
we  think  that  that  inconvenience  and  that  expense  would  not  warrant  us  in  sustaining 
the  conviction  for  one  offence  upon  an  information  charging  another.  Therefore  we 
think  there  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 


Morgan  and  Another  v.  Jones.  Exch.  of  Pleas.  1830.— An  instrument  in  the 
following  terms,  "  nine  years  after  the  date  hereof,  I  promise  to  pay  to  &c.,  the  sum 
of  &c.,  with  lawful  interest,  provided  D.  M.  shall  not  return  to  England,  or  his 
death  be  duly  certified  in  the  meantime,"  is  no  evidence  of  money  lent  either  on 
a  special  or  indebitatus  count. 

[S.  C.  1  Tyr.  21 ;  9  L.  J.  Ex.  (0.  S.)  41.] 

Assumpsit.  The  declaration  contained  two  special  counts  ;  the  one  stated,  that, 
in  consideration  the  plaintiffs,  at  the  special  instance,  &c.,  would  lend  the  defendant 
a  certain  sum  of  money,  to  wit,  751.,  the  defendant  promised  to  pay  them  the  sum  of 
t5\.  with  interest,  nine  years  after  August  1,  1.S20,  provided  one  David  Morgan 
should  not  return  to  England,  or  his  death  be  duly  certified  in  the  mean  time.  'I  he 
count  then  averred,  that  the  plaintiffs  did  advance  the  sum  of  751,  and  negatived 
the  above  proviso.  Breach— that  defendant  had  not  paid  the  751.  The  other  special 
count  was  similar,  but  stated  the  consideration  to  be,  that  the  plaintiffs  would  suff-er 
[163]  the  defendant  to  receive  751.  then  in  the  hands  of  David  Jones. 

The  declaration  also  contained  a  count  for  interest,  the  common  money  counts, 
and  one  upon  an  account  stated  between  the  plaintitis  and  defendant.  Pleas -General 
issue,  and  statute  of  limitations. 

At  the  trial,  before  Goulburn,  J.,  at  the  last  Summer  Great  Sessions  for  the  county 
ot  tarmarthen,  the  plaintiffs,  in  support  of  their  case,  produced  the  following 
instrument —  ° 

"Nine  years  after  the  date  hereof,  I,  Stephen  Jones,  (the  defendant),  of  &c., 
maltster,  do  hereby  promise  to  pay  to  John  Morgan  and  Samuel  Morgan,  (the 
plaintiffs),  the  sum  of  751.,  with  lawful  interest,  provided  David  Morgan,  tht  brother 
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of  the  said  J.  Morgan  and  S.  Morgan,  shall  not  return  to  England,  or  his  death  he 
dulv  certified  in  the  mean  time  ;  for  value  received.  Dated  the  24111  day  of  August, 
1820."  (Signed)        "Stephen  Jones." 

The  plaintiffs  proved  the  execution  of  this  instrument  by  calling  the  attesting 
witness,  and  then  called  the  uncle  of  David  Morgan,  who  proved  that  his  nephew  had 
left  England  twenty-five  years  ago,  and  had  never  been  heard  of  since. 

On  the  behalf  of  the  defendant  it  was  objected,  that  there  was  no  evidence  to 
support  either  the  special  or  any  of  the  common  counts.  As  to  the  formei-,  the  con- 
sideration averred  was  not  proved  ;  and  as  to  the  latter,  the  note  or  instrument  pro- 
duced could  only  be  enforced  by  a  special  declaration  upon  it.  The  learned  Judge 
was  of  opinion,  that  the  objection  was  well  founded,  and  nonsuited  the  plaintiffs,  but 
gave  their  counsel  leave  to  move  to  enter  a  verdict  for  751.,  and  interest  from  the  date 
of  the  instrument.     Accordingly — 

[164]  Russell,  Serjt.,  obtained  a  rule  nisi  for  that  purpose.     Against  which — 

R.  V.  Richards  and  E.  V.  Williams  now  shewed  cause.  The  plaintiffs  having 
entirely  failed  to  prove  the  averments  of  the  consideration  in  the  special  counts,  the 
only  question  is — whether  the  instrument  they  produced  will  maintain  any  of  the 
common  counts  If  it  is  to  be  urged,  that  the  count,  upon  an  account  stated,  may  be 
so  supported,  then  the  statute  of  limitations  is  an  answer;  because,  the  only  proof  of 
any  statement  of  account  is  what  took  place  when  the  instrument  was  drawn. 
Besides,  it  is  not  allowable  to  apply  such  a  special  agreement  as  the  one  in  question 
to  a  common  indebitatus  assumpsit.  There  is  no  instance  of  the  plaintiff  being 
allowed  to  rely  on  a  contract  which  depends  on  a  contingency,  on  any  but  a  special 
count.  The  agreement  in  this  case  is  an  agreement  in  the  nature  of  a  wager  ;  for, 
whether  the  plaintiff  be  entitled  or  not,  depends  upon  a  matter  of  chance.  Now,  it 
has  been  often  decided,  that  a  plaintiff  cannot  enforce  a  wager  under  the  common 
counts.  Hovey  v.  Castleman  (Ld.  Raym.  69),  Hard' a  cane  (1  Salk.  23),  Walker  v.  iFalker 
(12  Mod.  69),  Leaves  v.  Bernard  (5  Mod.  131).  This  contract  is,  in  its  nature,  in  no 
way  different  from  a  contract  of  insurance,  and  no  one  ever  attempted  to  recover  on 
a  policy  under  the  common  counts. 

But  it  will  be  urged,  that  the  instrument  is  admissible  under  the  count  for  money 
lent,  because  it  imports  to  be  for  "  value  received."  Now,  it  may  be  conceded,  that, 
if  this  had  been  a  promissory  note,  payable  nine  3'ears  after  date,  it  would  have 
been  evidence  to  support  that  count ;  but  this  is  clearly  not  a  promissory  note  ;  it 
is  not  declared  upon  as  such,  but  ;is  an  agreement  dependent  on  a  con-[165]-lingency. 
"  Value  received,"  does  not,  in  such  a  contract,  import  the  nature  of  the  value 
received,  nor  the  parties  from  whom  or  to  whom  it  passed  ;  it  might  not  have  been 
in  money,  it  might  have  been  received  by  a  third  party,  or  advanced  by  him.  Again, 
it  might  be  conceded,  that  if  this  had  been  a  promissory  note,  "  value  received  "  would 
have  imported  value  to  an  amount  corresponding  with  the  sum  the  note  promises 
to  pay,  because  the  law  will  presume  against  usury  ;  but  where  the  payment  under  an 
agreement  depends,  as  here,  on  a  contingency,  no  such  correspondence  can  be  presumed, 
inasmuch  as  the  value  received  will  neces.sarily  vary  with  the  probability  of  the  con- 
tingency, and  will  be  greater  or  less,  according  as  the  probability  of  the  event 
happening  is  less  or  greater ;  therefore,  the  words  "  value  received  "  do  not  in  this 
case  import  a  definite  amount,  as  in  the  case  of  a  promissory  note. 

Russell,  Serjeant,  and  John  Evans,  contra.  The  first  special  count  was  proved, 
and  the  plaintiHs  are  entitled  to  recover  on  the  count  for  money  lent,  or  on  that  on 
an  account  stated.  If  there  was  any  evidence  of  money  lent,  the  plaintiffs  were 
clearly  entitled  to  recover.  It  may  be  conceded,  that  the  present  instrument  is  not  a 
promissory  note,  for  it  is  payable  on  a  contingency ;  but  it  is  submitted  that  the 
principle  of  giving  a  promissory  note  in  e\adence,  upon  the  common  counts,  where 
there  is  a  variance  on  the  special  counts,  is  applicable  to  this  case.  In  a  book  (Bayley 
on  Bills,  186)  of  very  great  authority  on  this  subject,  the  principle  is  stated  in  this 
manner — "  .\  bill  is  prima  facie  evidence  of  money  lent  by  the  payee  to  the  drawer  ; 
and  a  note  of  money  lent  by  the  payee  to  the  maker ;  and  each,  consequently,  of 
money  had  and  received  l>y  the  drawer  or  maker  to  the  use  [166]  of  the  holder,  and 
of  money  paid  by  the  holder  to  the  use  of  the  drawer  or  maker."  In  a  note  to  the 
above  passage  it  is  stated,  that  Holt,  C.  J.  (Lord  Raym.  7.58),  expressed  his  disappro- 
bation of  declaring  upon  promissory  notes,  (before  the  statute  of  Anne),  as  if  they 
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re  within  the  custom  of  merchants  ;  and  assigned  as  a  reason,  "  because  there  was 
easy  a  method  to  declare  upon  a  general  indebitatus  count  for  money  lent.  The 
same  was  laid  down  in  12  Mod.  380;  and,  in  Bur.  1520,  Lord  Mansfield  says-"  I  do 
not  find  it  any  where  disputed,  that  an  action  upon  an  indebitatus  assumpsit,  generally, 
for  money  lent,  might  be  brought  on  a  note  payable  to  one  or  order."  In  Philhpps 
on  Evidence  (2  Phill.  on  Ev.  10),  after  stating  the  above  doctrine,  it  is  said,  "  the  note 
itself  as  between  these  original  parties,  is  evidence  of  money  lent,  and  is  admissible 
as  a  paper  or  writing  to  prove  the  defendant's  receipt  of  so  much  money.  It  was 
'admi-ssible  in  this  point  of  view  before  the  stat.  of  3  &  4  Ann.  c.  9,  which  enabled  the 
plaintitt'  to  declare  upon  the  note  ;  and  that  statute  did  not  alter  the  rule,  but  supplied 
only  an  additional  concurrent  remedy."  It  appears,  therefore,  that,  before  the  statute 
of  Anne,  the  instruments  which,  by  that  statute,  have  become  negotiable  promissory- 
notes,  need  not  have  been  specially  declared  on,  but  were  evidence  of  money  lent  upon 
the  common  money  counts.  The  circumstance,  therefore,  of  the  present  instrument 
not  having  the  essentials  of  a  note  under  the  statute,  cannot  alter  the  rule  of  its  being 
admissible  in  evidence,  as  a  paper  or  writing  admitting  the  receipt  of  money. 
[Bayley,  B.  The  diff'erence  between  this  and  an  ordinary  promissory  note  is,  that  the 
latter  is  payable  at  all  events ;  and  therefore  it  implies  that  so  much  money  has  been 
lent ;  but  here,  as  it  is  only  payable  conditionally,  the  presumption  does  not  arise ; 
because,  if  all  the  money  had  [167]  been  lent,  it  would  be  payable  at  all  events.  The 
circumstance  that  it  is  not  to  be  paid  if  the  party  i-eturn,  would  lead  to  the  inference 
that  the  money  was  not  lent.  There  is  not  even  a  provision  in  the  instrument,  that, 
in  the  event  of  D.  Morgan's  return,  it  should  be  repaid  to  any  other  person.]  Bishop 
v.  Yuwig  (2  Bos.  &  Pul.  80),  is  an  authority  to  shew  that  the  words  "  value  received  " 
import  a  consideration,  and  that  debt  will  lie  on  a  note  containing  those  words.  Here, 
the  promise  is  to  pay,  with  lawful  interest,  for  value  received.  These  words  clearly 
raise  a  prima  facie  presumption,  that  the  consideration  was  money  lent. 

Bayley,  B.  This  seems  to  me  to  be  a  case  of  no  difficulty.  The  declaration  con- 
tains special  counts  on  a  consideration  of  money  lent,  and  a  count  for  money  lent,  and 
one  upon  an  account  stated.  If  there  were  no  evidence  to  support  the  consideration 
of  the  special  counts,  there  was  none  to  maintain  the  common  count  for  money  lent. 
If  there  had  been  any  evidence  to  support  the  account  stated,  a  difficulty  would  have 
arisen  on  the  statute  of  limitations,  which  would  probably  have  been  a  bar;  for  there 
does  not  appear  to  have  been  any  evidence  of  an  account  having  been  stated  within 
six  years ;  but  I  do  not  think  that  there  was  evidence  of  any  account  having  been 
stated  between  these  parties,  of  money  due  from  the  defendant  to  the  plaintifts.  I 
agree  with  the  cases  which  have  been  cited  for  the  plaintiMs,  and  with  the  dicta  of 
Lord  Chief  Justice  Holt,  and  Lord  Mansfield,  that  an  ordinary  promissory  note  is 
evidence  of  money  lent  as  between  the  payee  and  the  maker,  bat  then  it  must  be  a 
promissory  note  payable  at  all  events.  In  such  cases,  a  presumption  that  the  money 
was  lent,  may  well  arise  from  the  promise  to  repay  it.  But  here,  the  money  is  to  be 
paid  on  a  contingency.  If  it  had  been  really  lent,  [168]  why  should  the  repayment 
be  conditional?  What  is  there  in  the  form  of  this  agreement  to  make  out  that  money 
was  lent  or  an  account  stated  of  money  due  1  It  is  an  agreement  to  pay  (not  at  all 
events,  but  if  David  Morgan  do  not  return,  or  his  death  be  duly  certified)  for  value 
received,  and  with  lawful  interest.  It  might  be  value  received  in  goods,  or  for  work 
and  labour.  The  circumstance  of  its  being  for  value  received  would  not  justify  a 
Court  or  Jury  in  faying  that  it  was  given  for  money  lent.  But  the  words  "  provided 
David  Moigan  does  not  return  to  England,  or  his  death  be  duly  certified,"  raise  in  my 
mind  an  unanswerable  presumption  that  this  instrument  was  not  given  for  money  lent, 
but  for  some  other  consideration.  In  the  absence  of  any  thing  which  would  justify  a 
Judge  in  directing  a  Jury  that  this  note  was  evidence  of  money  lent,  or  a  Jury  in 
finding  that  the  money  had  been  lent,  I  am  of  opinion  that  the  nonsuit  was  right,  and 
that  this  rule  must  be  discharged. 
Garrow,  B.,  concurred. 

Vaughan,  B.  The  question  in  this  case  is,  whether  the  plaintifts  were  properly 
nonsuited  at  the  trial.  Their  allegation  was,  that  money  had  been  lent— now,  what 
did  they  prove'?  The  only  evidence  they  gave  was  the  proof  of  the  instrument,  and 
that  David  Morgan  did  not  return  to  England.  It  is  said,  that,  as  between  the  maker 
and  payee,  the  note  was  evidence  of  money  lent.  In  any  case,  that  only  raises  a  pre- 
sumption, which  IS  liable  to  be  rebutted.     It  appears  to  me,  that,  in  the  present  ca.se, 
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it  is  impossible  to  raise  such  a  presumption,  when  we  look  at  the  terms  of  the 
instrument,  which  is  only  for  the  paj-ment  of  the  money,  provided  David  Morgan  do 
not  return,  or  his  death  be  cettified.  I  am,  therefore,  of  opinion,  that  this  rule  should 
be  discharged. 

[169]  BoLLAND,  H.  I  agree  with  the  decision  and  reasoning  of  the  rest  of  the 
Couit,  and  shall  merely  notice  one  part  of  the  case,  which  has  been  ingeniously 
pressed  upon  us  by  Mr.  Evans.  He  argued,  that  an  instrument  of  this  description 
was  evidence  before  the  statute  of  Anne,  upon  the  money  counts,  and  that  it  did  not 
therefore  require  the  essentials  of  a  note  since  the  statute.  I  consider  that  an  instru- 
ment like  the  present  could  not,  at  any  time,  have  supported  the  money  coinits  It 
was  decided,  before  the  statute,  that  a  note  payable  on  a  contingency  was  not  a  wood 
note  (l'eai.<on  v.  Gane/f,  4  Mod.  242).  Long  befoie  the  statute,  the  practice  had 
prevailed  amongst  traders  of  sending  these  instruments  into  the  world,  and  Courts 
of  justice  entertained  and  acted  upon  them.  They  stood  before  the  statute  on  exactly 
the  same  footing  as  at  present,  as  to  being  evidence  on  the  money  counts.  When 
Lord  Eldon,  therefore,  spoke,  in  Bhhop  v.  Young,  of  notes  before  the  statute,  he  must 
be  considered  as  speaking  of  notes  as  they  now  are,  so  far  as  relates  to  the  present 
question. 

Kule  discharged. 

The  defendant  applied  for  costs  of  the  rule  under  the  statute  5  Geo.  4,  c.  106,  the 
record  being  out  of  the  Court  of  Great  Sessions. 

Per  Curiam.  In  an  ordinary  case  they  would  be  costs  in  the  cause.  There  is  no 
reason  why  the  plaintiffs  should  raise  the  point  at  the  expense  of  the  defendant.  Let 
the  rule  be  discharged  with  costs. 


[170]  Gill  v.  Lougher.  E.\ch.  of  Pleas.  1 830.— Where  an  attorney  sued  out  a 
writ  in  a  superior  Court  for  the  recovery  of  a  disputed  debt  under  40s.  upon 
written  instructions  signed  by  the  client,  but  brought  to  him  by  a  person  who 
was  in  the  ha])it  of  collecting  small  debts,  and  of  occasionally  acting  for  attornies  : 
—  Held,  that  the  attorney  could  not  recover  his  costs,  unless  it  w-ere  shewn,  that, 
before  suing  out  the  writ,  he  made  such  inquiries  from  his  client  with  respect  to 
the  claim  as  a  prudent  attorney  ought  to  have  made. 

[S.  C.  1  Tvr.  121  ;  9  L.  J.  Ex.  (0.  S.)  24.     Applied,  Barker  v.  Fleetwood  Improvement 
Commmioner.%  1890,  62  L.  T.  831  ;  54  J.  P.  711.] 

Assumpsit  upon  an  attorney's  bill  for  costs  in  an  action  in  this  Court,  at  the  suit 
of  the  now  defendant,  against  one  Adams,  to  recover  a  debt  under  40s. 

At  the  trial,  iiefore  Vaughan,  B.,  at  the  last  Summer  Assizes  for  the  county  of 
Devon,  it  was  objected  by  E.  Lawes,  Serjt.,  for  the  defendant,  that  the  present  action 
was  not  maintainable,  because  the  debt,  being  under  40s.,  was  recoverable  in  the 
county  court;  and  this  Court  would  have  staid  the  proceedings. 

The  learned  Judge  gave  leave  to  enter  a  nonsuit  upon  this  point,  and  E.  Lawes, 
Serjt,  accordingly  obUiined  a  rule  for  that  purpose,  relying  upon  the  cases  of  Allmm 
v.  Hayner  (7  B.  &  C.  441  ;  1  M.  &  R.  241),  Kennard  v.  Jones  (4  T.  R.  49.5),  WeUingtun 
V.  Ariers  (5  T.  R.  64),  and  Stean  v.  Holmes  (2  Wm.  Bla.  754).  And  he  contended 
that  it  was  the  duty  of  the  attorney  to  have  advertised  his  client  of  the  risk  he  ran 
in  proceeding  with  such  an  action. 

The  case  was  now  argued  by  Eraser,  for  the  plaintiff,  and  Serjt.  E.  Lawes,  for  the 
defendant.  But  it  not  appearing  from  the  report  of  the  learned  Baron,  that  there 
was  any  evidence  that  the  debt  in  the  original  action  arose  within  the  jurisdiction  of 
any  inferior  Court,  the  judgment  of  the  Court  proceeded  upon  other  facts,  which 
appeared  from  the  report  of  the  learned  Baron,  and  which  they  fully  stated  in 
delivering  their  opinions. 

Bayley,  B.  This  was  an  application  to  enter  a  nonsuit,  upon  the  ground  that 
the  debt  sought  to  be  recovered  in  the  original  action  was  under  40s.  ;  and,  therefore, 
being  recoverable  in  an  inferior  court,  that  the  attorney  did  not  [171]  do  his  duty  to 
his  client  in  commencing  the  action  in  a  superior  Court,  without  having  fully  apprized 
his  client  of  the  consequences.     It  did  not  appear,  from  the  report  of  the  learned 
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Baron    that  tbe  cause  of  action  arose  within  the  limits  of  the   county  court,  and, 
therefore,  there  was  no  ground  for  that  objection  f  .u    r       . 

On  reading  the  report,  another  point  occurred  for  the  consideration  of  the  Court; 
hut  thit  point  not  having  been  saved  at  the  trial,  the  Court  would  not  be  warranted 
in  enteriiw  a  nonsuit  on  that  ground  :  still,  however,  it  is  the  duty  of  the  Court  to 
do  thit  «"hich  the  facts  and  justice  of  the  case  require.  This  is  au  action  for  an 
attorney's  bill  and  it  is  the  duty  of  the  Court,  in  such  a  case,  to  protect  the  client, 
when  it  appears  that  the  justice  of  the  case  requires  that  such  protection  should  be 
given  In  this  case,  it  appears  that  Gideon,  who  was  in  the  habit,  according  to  the 
evidence  of  acting  for  attornies  and  of  collecting  debts,  and  had,  on  a  former  occasion, 
collected' for  the  defendant  a  debt  of  11.  16s.,  was  employed  by  the  defendant  to  get 
in  a  debt  of  11.  18s.,  alleged  to  be  due  to  him  from  a  person  of  the  name  of  Adams. 
Adams  denied  the  debt,  upon  which  Gideon  told  the  defendant  that  his  only  remedy 
was  to  sue  Adams  in  the  superior  Courts.  By  the  desire  of  the  defendant,  Gideon 
spoke  to  the  plaintiff  upon  the  subject,  and  he  also  was  of  opinion  that  the  defendant 
must  sue  in  the  superior  Courts.  Afterwards,  at  the  instance  of  Gideon,  the  defen- 
dant signed  a  paper  addressed  to  the  plaintiff,  desiring  him  to  issue  a  writ.  The 
plaintiff  acted  on  that  direction  :  the  writ  was  sued  out ;  the  declaration  prepared  ; 
and  then  the  defendant  (Adams)  refusing  to  compromise  the  action,  the  suit  was 
determined,  and  a  debt  of  81.  and  a  fraction  incurred,  for  which  the  present  action 
was  brought.  It  appears,  by  the  evidence,  that  the  defendant  was  at  the  office  of 
the  plaintTft",  but  there  is  no  ground  to  believe,  that,  when  the  plaintiff  originally  sued 
out  the  writ,  he  had  had  any  personal  communication  with  the  de-[172]-fendant,  but, 
on  the  contrary,  it  appears  that  he  acted  upon  the  written  authority  only.  I  do  not 
say,  that  it  is' essential  in  all  cases  that  an  attorney  should  see  his  client  before  he 
sues  out  a  writ ;  there  may  be  instances  in  which  a  personal  communication  may  be 
impossible ;  but  there  may  also  be  cases  in  which  it  is  the  imperative  duty  of  the 
attorney  to  see  his  client  before  he  sues  out  a  writ.  Now,  the  debt,  in  this  case,  is 
very  small,  and  the  instructions  are  received  through  a  person  not  competent  in 
contemplation  of  law,  to  give  the  party  adequate  advice.  The  debt  is  also  disputed 
by  the  person  from  whom  it  is  claimed.  Under  these  circumstances,  it  seems  to  me, 
that,  considering  the  situation  in  which  Gideon  stood,  it  was  the  duty  of  the  plaintiff 
to  have  seen  the  client,  and  to  have  inquired  whether  there  was  or  was  not  evidence 
to  support  the  case ;  and  if  he  took  upon  himself  to  act  merely  upon  the  authority 
handed  to  him  by  Gideon,  without  a  personal  interview  with  the  client,  he  did  so  at 
his  peril.  He  ought  to  have  inquired  into  the  circumstances  of  the  case,  and 
particularly,  the  debt  having  been  disputed,  he  ought  to  have  inquired  by  what  means 
the  debt  could  be  proved.  Had  he  made  such  a  communication,  and  received  a  satis- 
factory answer,  it  might  have  been  sufficient ;  but,  without  any  interview  with  his 
client,  I  am  of  opinion  that  he  acted  at  his  peril  in  suing  out  the  writ. 

There  are  some  cases  which,  although  thej'  do  not  go  the  length  of  this  case, 
afford  a  principle  whereon  the  Court  should  act.  In  Ex  parte  JVhatttm  (5  B.  <'fe  Aid. 
824),  where  it  appeared  that  an  attorney  and  a  person  who  stood  in  a  situation 
similar  to  that  in  which  Gideon  appears  to  have  stood,  had  been  in  the  habit  of  acting 
together,  the  one  in  getting  in  small  debts,  and  the  other  in  suing  for  them  under  his 
directions,  and  an  application  was  made  of  a  criminal  nature  to  strike  the  attorney 
off  the  rolls,  the  Court  were  [173]  of  opinion,  inasmuch  as  the  whole  profits  were 
taken  by  the  attorney,  that  the  case  was  not  within  the  meaning  of  the  act  of  Parlia- 
ment (22  Geo.  2,  c.  46,  s.  11) ;  but  Lord  Tenterden  was  of  opinion  that  it  was  a  most 
improper  practice,  and  said  distinctly,  that  "it  was  the  duty  of  an  attorney  to 
communicate  with  his  clients,  and  to  give  his  attention  to  their  concerns.""  In 
Hophinson  v.  Umilh  (1  Bing.  13;  7  B.  Moore,  237),  an  attorney  living  in  one  place, 
who  had  a  clerk  living  in  another,  with  the  appearance  of  acting  as  a  principal,  and 
from  time  to  time  taking  instructions  from  different  clients,  brought  an  action  for  a 
bill  of  costs  incurred  in  proceedings  upon  instructions  so  taken  by  "his  clerk ;  and  the 
Court  of  Common  Pleas  was  of  opinion,  that  such  conduct  was  highly  improper, 
though  their  judgment  proceeded  partly  upon  other  circumstances. 

^0  man  can  doubt  what  the  duty  of  the  plaintiff  was  in  this  case.  The  debt  is  less 
than  the  expense  of  suing  out  the  writ.  If  the  client  had  been  present,  would  it  not 
have  been  the  bounden  duty  of  the  attorney  to  have  inquired  what  proof  he  had  of 
the  debt?     No  such  inquiry  was  made  before  the  writ  was  sued  out.     When  the  writ 
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is  sued  out,  instructions  for  the  declaration  are  neeessar_v,  and  it  appears  by  the  bill 
that  at  that  time  the  present  plaintiff  was  totally  ignorant  of  the  cause  of  action.  The 
cause  proceeded  to  the  declaration,  and  then,  Adams  refusing  to  refer,  the  suit  was 
abandoned.  Under  these  circumstances,  1  am  of  opinion  that  it  is  the  duty  of  the 
Court,  with  a  view  to  protect  the  client,  not  to  suffer  the  present  verdict  to  stand. 
Therefore,  what  1  propose  is,  that  there  should  either  be  a  stet  processus,  or,  if  the 
plaintiff  refuse  to  accede  to  that  arrangement,  that  it  should  be  referred  to  the  Master 
to  say  whether,  at  the  time  of  suing  out  the  writ  in  the  original  action,  the  plaintiff 
had  made  those  inquiries  from  the  client,  which  a  prudent,  cautious,  and  properly 
acting  attorney  ought  to  have  made,  in  justice  [174]  and  honesty  to  his  client  The 
costs  of  this  action  would,  in  this  event,  abide  the  result  of  the  report  in  these 
particulars.  If  the  plaintiff  will  not  accede  to  either  of  these  propositions,  I  am  of 
opinion  that  there  should  be  a  new  trial. 

The  rest  of  the  Court  concurred. 

Rule  accordingly. 

Jones  v.  Simpson  and  Derbyshire.  Exch.  of  Pleas.  1830. — A  notice  of  action 
against  a  magistrate,  under  24  Geo.  2,  e.  44,  is  sufficient  to  warrant  a  writ,  and 
proceedings  against  the  magistrate  and  a  constable  jointlv. — Where  notice  was 
given  to  the  magistrate,  as  above,  and  the  plaintiff,  after  the  expiration  of  a 
mouth,  sued  out  a  writ  against  the  magistrate  alone,  and  afterwards  abandoned 
that  writ,  and  sued  out  another  against  the  magistrate  and  constable  jointly  : — 
Held,  that  the  notice  was  sufficient  to  warrant  the  second  writ,  and  proceedings 
thereupon. 

[S.  C.  1  Tyr.  32 ;  9  L.  J.  M.  C.  (0.  S.)  45.] 

Trespass  against  the  two  defendants,  a  magistrate  and  constable,  for  assault  and 
false  imprisoment. 

At  the  trial,  before  Park,  J.,  at  the  last  Summer  Assizes  for  the  county  of  Stafford, 
it  appeared  that  the  notice  of  action  against  the  defendant  Simpson,  the  magistrate, 
stated  that  the  plaintiff  would  sue  out  a  writ  of  quo  minus  against  him,  without 
noticing  the  other  defendant.  Shortly  after  the  month  (after  the  service  of  notice) 
had  expired,  the  plaintiff  sued  out  a  quo  minus  against  the  defendant  Simpson  alone, 
which  he  in  a  few  days  abandoned,  and  then  commenced  the  present  action,  by  suing 
out  a  quo  minus  against  the  two  defendants.  A  verdict  passed  for  the  plaintifi',  with 
leave  for  the  defendants  to  move  to  enter  a  nonsuit. 

In  the  commencement  of  this  Term,  Taunton  accordingly  obtained  a  lule  nisi. 
He  contended  that  the  notice  of  separate  process  was  not  sufficient  to  maintain  an 
action  commenced  by  joint  process ;  and  he  distinguished  Agar  v.  Morgan  (2  Price, 
126),  as  being  upon  an  act  of  Parliament  which  required  a  notice  of  action;  whereas, 
in  the  present  case,  notice  of  the  intended  writ  or  process  is  to  be  given,  according 
to  the  decision  of  the  Court  of  King's  Bench  in  [175]  Lovelace  v.  Cimi/  (7  T.  K.  631). 
He  argued  that  the  authority  of  Bax  v.  Jones  (5  Price,  168)  was  not  to  be  relied  on, 
because  that  case  proceeded  entirely  upon  the  authority  of  the  case  of  Agar  v.  Morgan, 
and  the  circumstance  of  the  latter  case  being  upon  a  different  act  of  Parliament  was 
not  adverted  to.  He  contended,  also,  that  great  mischief  might  arise,  as,  in  such  case, 
the  magistrate  might  lose  his  opportunity  of  making  a  tender,  as  he  might  very  likely 
think  that  he  had  a  good  defence  to  the  action  to  be  founded  on  the  first  writ,  by  the 
evidence  of  the  constable,  and  therefore,  might  reasonably  refrain  from  making  a  tender, 
and  then  his  expected  defence  would  be  taken  away,  by  the  constable  being  joined 
in  the  second  action  ;  whereas,  if  he  had  originally  had  notice  of  a  joint  action,  he 
might  have  teudeied  amends,  knowing  that  he  could  not  prove  his  defence  without 
the  evidence  of  the  constable.  He  contended  also,  that,  where  a  writ  had  been  sued 
out  conformably  with  the  notice,  the  notice  became  functus  officio,  and  then  there 
was  no  notice  to  support  the  second  writ. 

C.  Phillips,  and  Whitcombe,  now  shewed  cause.  The  notice  in  this  case  contained 
all  the  requisites  which  the  statute  24  Geo.  2,  requires ;  theie  was  a  notice  m  writing 
of  the  intended  writ  or  process,  which  notice  also  explained  the  cause  of  action,  and 
could  not  mislead  the  magistrate,  in  the  manner  suggested,  as  all  trespasses  are,  in 
their  nature,  joint  as  well  as  several.     But  there  are  three  express  authorities  on  this 
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point  Agar  v.  j¥m-gaii  was  attempted  to  be  distinguished,  because  the  act  of  Parlia- 
ment in  that  case  required  a  notice  of  the  cause  of  action  only.  It  is  impossible  to 
say,  that  there  is  a  misdescription  in  the  one  case  if  not  in  the  other.  _  If  notice  of 
a'  sevei'al  cause  of  action  is  not  a  misdescription  of  a  joint  cause  of  action,  can  it  be 
said  that  notice  of  a  se-[176]-veral  writ  or  process  is  a  misdescription  of  a  joint  writ 
or  process?  Any  difficulties  as  to  tendering  amends  must  apply  equally  to  both  cases. 
It  is  to  be  observed  also,  that  this  Court  in  Jgar  v.  Morgan,  proceeded  on  the  ground 
of  the  law  being  as  now  contended  for  on  behalf  of  the  plaintiff  with  regard  to  the 
statute  24  Geo.  2,  for  they  adopted  the  reasoning  of  the  counsel  who  argued  from  the 
analogy  of  that  case  to  cases  of  notices  to  magistrates,  under  24  Geo.  2  ;  and  Mr.  Baron 
Kichards  says— "I  am  materially  guided  by  the  consideration,  that  a  constable  may 
be  joined  in  an  action  against  a  justice  of  the  peace,  (who  is  entitled,  under  24  Geo.  2, 
to  notice  of  the  writ  and  cause  of  action),  although  the  intention  of  joining  the  con- 
stable be  not  expressed  in  the  notice."  Hax  v.  Jones  is  also  an  express  authority  ;  and 
the  case  of  Ferguson  v.  Sir  IFilHam  Addington  is  there  said,  by  Mr.  Baron  Garrow, 
to  have  decided  the  same  point.  Robson  v.  Spearman  (3  B.  &  Aid.  493)  is  also  an 
authority ;  for,  although  the  objection  was  not  noticed  by  the  Court  in  their  judg- 
ment, it  was  distinctly  urged  by  counsel,  as  one  ground  for  granting  a  rule  to  enter 
a  nonsuit,  which  the  Court  refused. 

Eussell,  Serjt.,  and  R.  V.  Richards,  in  support  of  the  rule.  When  the  notice  was 
followed,  immediately  after  the  expiration  of  the  month,  by  a  writ,  in  conformity 
with  such  notice,  it  became  functus  officio,  and  could  not  afterwards  support  a  second 
writ.  The  magistrate,  when  the  first  writ  was  abandoned,  had  a  right  to  suppose 
that  the  plaintiff  intended  to  drop  his  proceedings,  and  had  no  need  to  tender  amends. 
If  the  plaintiff  could  sue  out  two,  he  might  sue  out  any  number  of  writs  upon  one 
notice.  The  statute  intends,  that  every  writ  sued  out  should  be  grounded  on  a 
notice.  If  a  second  notice  had  been  [177]  given,  to  which  the  magistrate  was  entitled, 
to  support  the  second  writ,  he  would  probably  have  tendered  amends. 

Bayley,  B.  The  question  in  this  case  is,  whether,  under  the  statute  24  Geo.  2, 
c  44,  a  plaintiff  is  tied  down  to  the  first  writ  which  he  sued  out  after  the  notice  of 
action,  in  a  case  where  he  has  afterwards  sued  out  a  second  writ  ejusdem  generis,  and 
substantially  for  the  same  cause  of  action  ;  and  I  am  of  opinion,  that  he  is  entitled  to 
avail  himself  of  such  second  writ,  provided  it  be  warranted  by  the  notice.  The 
statute  provides,  that  a  notice  in  writing  shall  be  given  of  the  intended  writ  or 
process,  in  which  notice  shall  be  specified  the  cause  of  action.  Now,  what  is  the 
meaning  of  the  words  intended  wi'it  or  process  1  It  seems  to  me,  that,  if  the  writ 
correspond  in  character  with  that  which  is  described  by  the  notice,  it  is  such  a  writ  as 
the  party  may  proceed  upon,  notwithstanding  there  may  have  been  a  prior  writ  sued 
out;  and  I  think  that  the  words,  intended  writ  or  process,  ought  not  to  be  construed 
to  attach  themselves  to  any  one  individual  writ  only,  but  to  one  of  the  nature  and 
chaiacter  described  in  the  notice. 

It  has  been  objected,  that  the  right  of  tender  given  to  the  magistrate  by  this 
statute,  might  be  affected  by  allowing  the  plaintiff  to  abandon  his  first  writ,  and  sue 
out  a  second  ;  but  the  defendant,  in  such  case,  has  every  benefit  which  the  legislature 
intended  ;  and  he  has  something  more,  for  he  has  an  additional  opportunity  and  time. 
The  circumstance  of  there  being  two  writs,  deprives  the  party  of  no  benefit,  but 
enlarges  the  time  for  making  the  tender ;  and  in  my  mind,  it  would  be  a  narrow  con- 
struction to  hold,  that  the  intended  writ  or  process  means  the  writ  or  process  first 
sued  out.  We  ought  not  to  put  a  forced  construction  upon  a  provision  which  goes  to 
restrain  the  general  right  which  a  plaintiff  has  to  sue  ;  for,  whenever  an  act  of  "Padia- 
ment  is  to  be  construed,  which  is  to  restrain  such  general  right,  it  ought  to  be  con- 
strued strictly,  though  [178]  not,  however,  in  such  a  manner  as  to  contradict  the 
spirit  of  the  statute 

The  second  objection  which  has  been  made  is,  whether,  if  you  state  in  the  notice 
your  intention  to  sue  out  a  writ  against  a  magistrate,  you  are  at  liberty  to  sue  one 
out  against  the  magistrate  and  constable  jointly.  Finding  that  decided  in  no  less 
than  three  cases,  I  think  that  it  is  not  a  point  which  we  are  at  liberty  to  consider  as 
open  to  discussion ;  I  say  three  cases,  because  it  is  impossible  to  distinguish  Agar  v. 
Morgan  from  the  present  case.  If  a  cause  of  action  against  one  is  no  less  a  cause  of 
action  against  him  because  it  is  a  joint  cause  of  action  against  him  and  another,  then 
a  writ  against  one  is  no  less  a  writ  against  him,  because  it  is  a  joint  writ  against  him 
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and  another.  Besides,  in  that  case,  though  it  was  decided  on  a  different  act  of  Parlia- 
ment, the  Court  illustrated  it,  and  their  judgment  proceeded  on  the  analogy  to  cases 
under  the  statute  24  Geo.  2.  Then  comes  the  case  of  Bux  v.  Jones,  which  is  distinctly 
in  point.  The  next  case  is  Robson  v.  Spearman,  in  which  the  Court  of  King's  Bench 
was  of  opinion,  that  such  a  notice  was  sufficient.  I  therefore  think  that  this  rule 
must  be  discharged. 

G.A.KROW,  B.  In  the  case  in  5  Price,  the  Court  were  called  upon  to  review  their 
decision  in  Agar  v.  Monjan,  and  their  judgment  proceeded  upon  full  consideration. 

Vai;ghan,  B.  The  question  is,  whether  this  act  of  Parliament  has  been  complied 
with.  The  act  requires  a  notice  in  writing,  of  the  intended  writ  or  process,  and  of 
the  cause  of  action.  In  looking  over  the  cases  on  this  subject,  I  cannot  help  express- 
ing my  opinion  that  the  retinemcnt  in  favour  of  magistrates  in  some  of  those  cases  has 
been  pushed  to  an  extent  beyond  what  a  reasonable  construction  of  the  statute 
requires.  The  act  was  meant  [179]  for  the  protection  of  public  functionaries,  but  we 
must  take  care  that  justice  be  not  entangled  by  the  very  nice  distinctions  on  this 
subject.  All  trespasses  are  in  their  nature  joint  as  well  as  several,  and  there  is 
nothing  in  this  notice  to  require  the  action  to  be  separate,  or  to  mislead  the  magistrate 
in  this  respect.  In  principle  and  reasoning,  the  case  of  Agar  v.  Morgan  is  precisely 
similar  to  the  present.  lUtx  v.  .lones  is  in  point ;  and  in  Robson  v.  Spearman  this  point 
was  distinctly  taken  at  the  bar,  and  the  Court  lefused  a  rule  to  shew  cause,  though 
they  did  not  notice  it  in  their  judgment.  On  principle,  authority,  and  common  sense, 
I  think  that  the  act  of  Parliament  has  been  complied  with  by  the  notice  in  question, 
and  that  this  rule  must  be  discharged. 

BoLi-.ANU,  B.  I  perfectly  agree  with  the  rest  of  the  Court  that  this  rule  should  be 
discharged.  In  Robson  v.  Spearnuin,  it  appears  that  counsel  distinctly  put  the  very 
point,  and  the  attention  of  the  Court  was  called  to  it;  and  though  they  did  not  find 
it  necessary  to  advert  to  it  in  their  judgment,  they  must  have  taken  it,  as  well  as  the 
other  points  in  the  case,  into  their  consideration.  But  the  other  cases  proceeded  on 
full  argument.  For  the  reasons  given  by  my  learned  brothers,  and  on  the  ground 
that  the  cases  cited  have  decided  the  point  in  question,  I  fully  concur  with  the  rest  of 
the  Court  in  thinking  that  this  rule  should  be  discharged. 

Rule  discharged. 

[180]  Begbie  v.  Levi.  Exch.  of  Pleas.  1830. — Where,  in  an  action  by  an  indorsee 
against  an  acceptor  of  a  bill  of  exchange,  it  appeared  that  the  bill  was  drawn  on 
a  Sunday  :  — Held,  that  the  bill  was  not  void  under  the  stat.  29  Car.  2,  c.  7. 

[S.  C.  1  Tyr.  130;  9  L.  J.  Ex.  (0.  S.)  51.] 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  dated  27th 
December,  1829.  At  the  trial,  before  Alexander,  C.  B.,  at  the  Sittings  after  Easter 
Term,  the  plaintiff  having  proved  the  bill,  it  was  objected  that  the  bill  was  void, 
because  it  was  dated  on  a  Sunday.     The  Lord  Chief  Baron  saved  the  point ;  and 

Piatt  accordingly  obUuned  a  rule  for  a  nonsuit  or  new  trial,  relying  upon  the  cases 
of  Fennell  v.  liidler  {i>  B.  &  C.  406  ;  8  D.  &  K.  204)  and  Smith  v.  Sparimv  (4  Bing.  84 ; 
12  B.  Moore,  266),  which,  he  contended,  had  overruled  the  case  of  Dniry  v.  Dejontaine 
(1  Taunt.  131). 

Chilton  shewed  cause,  and  insisted  that  there  was  no  evidence  that  the  bill  was 
accepted  on  a  Sunday,  or  that  it  was  made  in  the  ordinary  calling  of  the  party,  and 
he  relied  upon  the  cases  of  Drmy  v.  Defontavne,  Bloxsome  v.  Williams  (3  B.  &  C.  232  ; 
5  D.  &  R.  82),  Sandman  v.  Breach  (7  B.  &  C.  96),  R.  v.  Whilnash  (7  B.  &  C.  596  ; 
1  M.  &  R.  452),  and  H'illiams  v.  I'aul  (6  Bing.  653). 

Piatt  was  heard  in  support  of  his  rule. 

Cur.  adv.  vult. 

Gakkow,  B.,  now  delivered  the  judgment  of  the  Court:— This  case  was  argued 
before  my  brother  Bayley  came  into  this  Court,  and  I  have  the  authority  of  the  Lord 
Chief  Baron  to  say,  that  he  concurs  in  the  judgment  I  am  now  about  to  deliver.  The 
plaintirt  declared  upon  a  bill  of  ex-[181]-change,  drawn  on  the  27th  December,  1829, 
by  Johnston  upon  the  defendant,  payable  three  months  after  date,  to  the  order  of  the 
drawer  for  Isl.,  and  accepted  by  the  defendant.  The  declaration  states  an  indorse- 
ment by  Johnston  to  one  Richard  Day,  and  by  Richard  Day  to  the  plaintiff.     The 
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declanitioii  contained  the  usual  money  counts,  and  an  account  stated.  To  this,  the 
defendant  pleaded  non  assumpsit.  The  cause  was  tried  before  the  Lord  Lhief  Uaron, 
and  the  Jury  found  a  verdict  for  the  plaintiti.  ,,,,,, 

This  cause  comes  before  us  upon  a  rule  obtained  by  the  defendant,  calling  upon 
the  plaintili  to  shew  cause  why  the  verdict  found  for  him  should  not  be  set  aside,  and 
a  nonsuit  entered.  The  defendant  grounds  his  application  upon  the  statute  29  Car.  2, 
c  7  and  contends,  that  the  bill  is  void,  as  it  bears  date  27th  December,  1829,  which, 
in  that  year,  was  Sunday.  By  the  statute  relied  upon,  it  is  enacted— "For  the  better 
ol)servation  and  keeping  the  Lord's  day,  commonly  called  Sunday,  that  all  the  laws 
enacted  and  in  force  concerning  the  observation  of  the  Lord's  day,  and  repairing  to 
the  church  thereon  be  carefully  put  in  execution,  and  that  all  and  every  person  and 
persons  whatsoever,  should,  every  Lord's  day,  apply  themselves  to  the  observation  of 
the  same,  by  exercising  themselves  thereon  in  the  duties  of  piety  and  true  religion, 
publicly  and  privately,  and  that  no  tradesman,  artificer,  workman,  labourer,  or  other 
person  whatsoever,  shall  do  or  exercise  any  worldly  business,  or  work,  of  their  ordinary 
callings,  upon  the  Lord's  day,  or  any  part  thereof,  (works  of  necessity  or  charity  only 
excepted),  and  that  every  person  being  of  the  age  of  fourteen  years  or  upwards, 
offending  in  the  premises,  shall,  for  every  such  offence,  forfeit  the  sum  of  5s."  If  an 
act  is  forbidden  under  a  penalty,  a  contract  to  do  it  is  made  void,  as  appears  by 
several  late  decisions  ;  though  the  law  was  formerly  otherwise,  as  is  to  be  collected 
from  the  case  of  Coiiiyns  v.  [182]  Boi/e?-  (Cro.  Eliz.  485).  And  this  Court  would  there- 
upon feel  itself  bound  to  say,  that  the  bill  in  this  case  was  void,  if  it  were  satisfied, 
upon  the  evidence  in  the  cause,  that  any  contract  had  been  entered  into  on  the  Loid's 
day,  and  that  the  act  upon  which  such  contract  proceeded  was,  in  the  words  of  the 
statute,  done  in  the  ordinary  calling  of  the  defendant,  and  that  the  plaintiti',  at  the 
time  he  took  the  bill,  was  acquainted  wiih  that  fact.  Upon  reference  to  the  notes  of 
the  learned  Judge,  we  find  no  evidence  to  support  either  of  these  suppositions,  but  such 
as  is  furnished  by  the  bill  itself;  by  which  it  appears,  that  the  day  on  which  it  was 
drawn  was  the  27th  December,  and  it  is  admitted,  that  the  27th  December  was  Sunday  ; 
but  there  is  no  proof  whatever  of  the  time  when  the  defendant  vv'rote  his  acceptance 
upon  it.  The  bill,  upon  its  face,  as  drawn,  contains  no  words  of  contract,  or  even  of 
promise.  The  drawer  requires  the  defendant,  three  months  after  the  date  of  the  bill, 
to  pay  to  his  own  order  the  sum  of  181.,  but  there  is  no  obligation  on  the  defendant 
to  do  so  till  he  has  accepted  the  bill.  It  was  pressed  upon  the  Court  by  the  counsel 
for  the  defendant,  that  it  must  look  to  the  date  alone,  and  presume,  that  as  the  bill 
was  drawn  on  the  27th,  it  was  accepted  on  that  day.  But  we  do  not  think  this  a 
case  in  which  we  are  permitted  to  act  upon  presuin|)tion  ;  and  if  we  were,  the  pre- 
sumption arising  from  the  known  practice  of  merchants  would  be,  that  the  bill  was 
not  accepted  on  the  day  on  which  it  was  drawn,  as  it  is  well  known  that  the  usual 
course  in  such  transactions  is  to  leave  the  bill  at  the  house  of  the  drawee  for  acceptance, 
in  order  that  he  may  have  time  to  satisfy  himself,  that  the  claims  of  the  drawer  upon 
him  were  such  as  to  call  upon  him  to  enter  into  the  required  obligation.  Upon  this 
first  want  of  proof,  the  Court  would  have  felt  no  difficulty,  upon  the  authority  of 
Bloxsome  v.  Williams  (.3  B.  &  C.  232  ;  5  Dowl.  &  Ryl.  82),  in  discharging  this  rule, 
because  it  does  not  appear,  that  [183]  any  contract  was  entered  into  on  the  27th. 
But  even  assuming  that  there  was,  the  Court  would  be  clearly  of  opinion,  that  it 
would  not  be  competent  to  the  defendant,  who  alone  has  been  guilty  of  a  breach  of 
the  law,  to  set  up  his  own  illegal  act  as  a  defence  to  this  action,  at  the  suit  of  an 
innocent  holder  of  the  bill.  Upon  the  other  point  the  Court  has  no  doubt.  In  Drury 
V.  Dejonlaine  (1  Taunt.  131),  it  was  decided,  that  a  sale  of  goods  on  a  Sunday,  not 
made  in  the  exercise  of  the  ordinary  calling  of  the  vendor  or  his  agent,  is  not  void, 
either  at  common  law,  or  by  the  statute  of  the  29  Car.  2,  c.  7.  This  case  was  after- 
wards recognized  as  law  by  the  Court  of  King's  Bench,  in  Blorsmie  v.  Williams;  and 
in  the  causes  of  Fcnnell  v.  liUdler  (5  B.  &  C'lOG;  8  1).  &  K.  20i)  and  Sandiman  v. 
Breach  (7  B.  &  C.  96),  the  same  ingredient,  viz.  that  the  contract  endeavoured  to  be 
impeached  was  made  in  the  ordinary  calling  of  the  contracting  parties,  is  considered 
as  necessary  ;  and  it  was  held,  that  the  statute  did  not  apply  to  all  persons,  but  to 
such  only  as  have  some  ordinary  calling ;  and  if  it  had  intended  that  no  person  should 
do  any  work  on  the  Lord's  day,  it  would  have  used  dift'erent  language.  This  doctrine 
has  been  acted  upon  m  the  very  late  case  of  The  King  v.  The  TnhahUants  of  Whitnash 
i,i  li.k.  L.  59/  ;  1  M.  &  R.  452),  where  the  Court  of  King's  Bench  held,  that  a  cou- 
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tract  of  hiriiiu;,  made  between  a  farmer  and  a  servant  on  a  Sunday,  was  valid.     Upon 
these  grounds,  we  are  of  opinion,  that  the  rule  ought  to  be  discharged. 
Kule  discharged. 

[184]  Melling,  Executor  of  Melling,  v.  Kelshaw.  Exch.  of  Pleas.  18.30.— Where 
A  ,  being  indebted  to  B.,  gave  him  for  securitv  a  delivery  order  for  goods  in 
the  hands  of  a  wharfinger,  which  the  wharfinger  accepted,  and  afterwards  A., 
being  indebted  to  C,  gave  him  another  delivery  order  for  the  same  goods,  which 
was  taken  to  the  wharfinger,  who  said  that  he  could  not  transfer  the  goods,  as 
he  held  them  for  B  ,  but  that  if  C.  could  get  B.'s  order  he  would  transfer  them, 
and  promised  that  he  would  not  give  up  the  goods  without  first  letting  C.  know  ; 
and  afterwards  B.,  his  debt  remaining  un.satisfied,  gave  a  delivery  order  for  the 
same  goods  to  A.,  who  gave  notice  of  it  to  the  wharfinger: — Held,  that  C.  had 
no  property  upon  which  trover  could  be  maintained  against  the  wharfinger. 

[S.  C.  1  Tyr.  109  ;  9  L.  J.  Ex.  (0.  S.)  45.] 

Trover  for  oatmeal,  laying  the  conversion  in  the  lifetime  of  the  testator.     Plea — 
Not  guilty. 

At  the  trial,  before  Bayley,  J.,  at  the  last  Summer  Assizes  for  the  county  of  York, 
the  following  appeared  to  be  the  facts  of  the  case  :^Evers,  a  cornfactor,  being  indebted 
to  one  Haigh  in  the  sum  of  7001.,  on  the  16th  February,  182-1,  gave  him  an  order  on 
the  defendant,  a  wharfinger,  for  the  delivery  to  Haigh  of  the  oatmeal  in  question. 
This  order  was  delivered  to  the  defendant,  and  the  oatmejil  was  by  him  weighed  and 
transferred  to  the  name  of  Haigh  ;  afterwards,  Evers,  being  also  indebted  to  the 
plaintiff's  testator,  gave  another  delivery  order  to  him  for  the  same  oatmeal,  and  for 
some  peas,  also  in  the  hands  of  the  defendant.  This  delivery  order  was  given  in 
consequence  of  an  agreement  between  Evers  and  Melling  the  testator,  by  which  the 
former  was  st<iteiJ  lo  be  indebted  to  the  latter  in  the  sum  of  1 1441.  14s.  9d.,  and  the 
latter  was  to  be  at  liberty  to  sell  the  goods  at  certain  stipulated  prices,  within  three 
months,  and,  at  the  end  of  that  period,  at  such  piices  as  could  be  obtained.  This 
second  delivery  order  was  also  taken  to  the  defendant,  who  was  requested  to  transfer 
the  peas,  and  also  the  oatmeal,  to  Melling's  name.  The  defendants  undertook  to  hold 
the  peas  for  Melling,  the  testator;  but,  with  respect  to  the  oatmeal,  he  stated  that  he 
held  a  previous  ordei'  from  Evers,  on  behalf  of  Haigh,  to  whom  he  had  transferred  it, 
and,  therefore,  could  not  transfer  it  to  Melling,  the  testator,  without  an  order  from 
Haigh.  Upon  thisocc.ision,  the  defendant  wrote,  at  the  foot  of  the  order,  the  quantity 
of  oatmejil  in  his  hands  ;  and,  on  a  subsequent  occasion,  said  that  he  would  not  deliver 
the  oatmeal  to  any  person  without  letting  Melling,  the  testator,  know.  In  the  month 
of  August  following,  Evers  alleged  that  he  had  discovered  a  mistake  in  the  ac-[185]- 
count  between  himself  and  Melling,  the  testator,  and  that  the  balance  was  in  his 
favour;  and  he  directed  the  defendant  not  to  obey  the  order  given  to  Melling.  On 
the  1st  September,  Evers's  debt  to  Haigh  being  reduced  to  1131.,  most  part  of  which 
remained  due  at  the  trial,  Haigh  gave  Evers  an  order  for  the  delivery  of  the  oatmeal, 
which  order  Evers  sent  to  the  defendant,  with  directions  not  to  obey  any  orfler  but 
such  as  he  should  afterwards  give.  A  few  days  afterwards,  Melling's  book-keeper 
again  applied  to  the  defendaTit  to  transfer  the  oatmeal  to  him,  when  the  defendant 
asked  if  he  had  got  Haigh's  order  to  that  effect,  and  told  him  that  he,  the  defeiulant, 
had  got  Haigh's  order  to  transfer  it  to  Evers.  The  book-keeper  said,  he  had  applied 
to  Haigh  for  an  order,  but  could  not  get  it.  In  about  a  fortnight  after  this,  Melling's 
attorney  demanded  the  oatmeal,  and  oft'ered  to  indemnify  the  defendant ;  the  defen- 
dant said,  that  he  thought  Melling  ought  to  have  it,  but  that  he  wished  to  do  right, 
and,  being  a  wharfinger,  he  did  not  know  what  to  do  between  the  two  orders.  He 
refused  then  to  give  it  up.  The  learned  Judge  directed  the  Jury  to  find  for  the 
plaintiff,  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit. 

Brougham  accordingly  obtained  a  ruU;  to  enter  a  nonsuit.  He  contended,  that  the 
plaintiff's  testator  had  no  property  on  which  this  action  could  l)e  maintained  ;  and 
further,  that  there  was  no  evidence  of  a  conversion.  But  the  judgment  of  the  Court 
not  proceeding  upon  the  latter  ground,  the  arguments  upon  that  part  of  the  rule  are 
omitted. 

F.  Pollock,  and  Dundas,  shewed  cause.     The  substance  of  the  defendant's  statement, 

Ex.  Div.  IV.— 44* 
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when  the  order  was  taken  to  him,  is, -I  am  bound  by  a  previous  order  from  Haigb 
but  if  you  will  get  rid  of  his  claim,  and  obtain  an  order  from  him,  I  will  obey  it. 
Eventually  Haieh  did  give  up  his  order. 

ri86r[B'ivlev  B  Haigh  had  a  right  to  the  property  till  the  whole  of  his  debt 
was  paid,  or  to  give  it  any  destination  he  pleased  ;  he  gave  that  destination  in  favour 

Evers  obtained  the  order  from  Haigh,  probably  with  the  intention  of  redressing 
the  wrong  he  had  committed.  He  would  naturally  consider  that  be  had  been  com- 
mitting a  fraudulent  act,  and  would,  therefore,  prevail  on  Haigh  to  give  up  his  order. 
The  delivering  up  of  the  order  by  Haigh  extinguished  his  right,  and  vested  the 
property  in  ivfelling,  the  testator.  Though,  at  the  time  of  the  delivery  of  the  order 
to  Melling,  Evers  had  no  property  in  the  goods,  yet,  when  the  property  was  vested  in 
Evers,  by  the  order  of  Haigh,  the  prior  delivery  note  to  Melling  would  take  effect, 
and  the  property  would  be  vested  in  him.  Besides,  the  conduct  of  the  defendant 
amounted  to  a  qualified  attornment  to  the  title  of  Melling,  and  to  an  undertaking  to 
hold  the  oatmeal  for  him,  if  Haigh's  title  was  got  rid  of.  That  condition  was  complied 
with,  and  then  the  defendant  was  not  at  liberty  to  dispute  the  title  which  he  had 
agreed  upon  that  condition  to  admit.     Slonmrd  v.  Dunkiii  (2  Camp.  344). 

Milner,  contra.  No  property  whatever  could  pass  under  the  order  to  Melling. 
The  order  to  Haigh  was  accepted  by  the  defendant,  and  the  property  was  then  actually 
transferred  by  the  defendant  into  the  name  of  Haigh.  Any  subsequent  order  was  a 
mere  nullity,  for  the  property  was  absolutely  vested  in  Haigh.  Even  if  the  order  to 
Melling  had  any  effect,  it  was  clearly  revocable  till  the  time  when  the  interest  vested  ; 
and,  in  point  of  fact,  it  was  revoked  by  Evers  before  the  fresh  order  was  given  to  him 
by  Haigh.  There  are  no  cases  which  go  the  length  of  shewing  that  an  agent  can  be 
made  the  trustee  for  any  number  of  consecutive  parties  by  delivery  notes,  [187]  given 
to  take  efi'ect  after  former  orders  are  satisfied.  After  the  first  delivery  note,  Kelshaw 
was  the  agent  of  Haigh,  and  not  of  Evers.  Could  he  have  refused  to  deliver  to  a 
third  party  by  order  of  Haigh?  He  was  bound  to  follow  the  direction  of  the  owner 
of  the  property,  who  had  power  to  give,  and  did  give,  a  destination  to  the  property. 
If  there  was  a  conditional  acceptance  of  the  order  to  Melling  by  the  defendant,  the 
condition  was,  that  Melling  should  get  Haigh's  order,  which  was  not  obtained.  The 
order  of  the  1st  September  from  Haigh  was  not  intended  to  benefit  Melling,  as  has 
been  supposed,  but  was  probably  intended  to  benefit  Evers,  and,  being  delivered  to 
him,  the  property  was  vested  in  him. 

Bayley,  B.  It  appears  to  me,  that  the  rule  in  this  case  ought  to  be  made  absolute. 
I  disregard  entirely  the  question  of  indemnity,  because  a  stakeholder  ought  not  to 
take  an  indemnity,  if  by  taking  it  he  might  vary  the  rights  of  the  parties.  He  ought 
to  stand  indifferent  between  the  parties,  and  should  lean  to  neither  ;  and,  therefore,  I 
think  that  the  offer  of  an  indemnity  does  not  alter  the  nature  of  the  present  case. 

The  first  question  for  our  consideration,  and  on  which  alone  m\'  opinion  is  formed, 
is — whether  the  property  vested  in  Melling,  so  as  to  enable  him,  in  his  life-time,  and 
his  representatives  after  his  death,  to  maintain  an  action  of  trover.  The  right  of 
property  is  essential  to  maintain  such  an  action.  In  this  case  the  property  belonged 
to  Evers ;  in  February,  1829,  he  gave  to  Haigh  a  delivery  order,  which  Haigh  com- 
municated to  Kelshaw,  and  to  which  Kelshaw  acceded,  and  which,  therefore,  was 
binding  on  Kelshaw.  The  object  of  that  order  was,  that  it  should  cover  a  debt  of 
7001.  due  at  that  time  from  Evers  to  Haigh.  Things  remaining  in  that  state,  Evers 
gave  a  second  delivery  order  to  Melling,  to  cover  a  "much  lai'gei-  debt  due  from  Elvers 
to  Melling.  That  second  order  includes  not  [188]  only  the  goods  in  question,  but 
many  other  goods.  This  order  was  carried  by  the  agent  of  Melling  to  Kelshaw,  and 
was  shewn  to  him.  Kelshaw  objected  as  to  part  of  the  order,  but,  with  respect  to  the 
peas,  which  are  included  in  the  order,  he  said  he  would  deliver  them,  and  signed  a 
consent  at  the  foot  of  the  order  to  that  efi'ect ;  but  he  refused  to  sign  any  consent  with 
respect  to  the  oatmeal,  though,  at  the  request  of  the  agent,  he  wrote  down  the  quantity 
of  oatmeal  in  his  hands.  But  he  used  expressions  which  shew  a  proper  willingness  to 
do  at  that  time  what  was  right  between  the  parties.  He  said,  that  he  would 'transfer 
It  when  Melling  got  a  delivery  order  from  Haigh  ;  and  he  also  said,  that  he  would  not 
deliver  it  up  without  letting  Melling  know.  The  breach  of  that  latter  part  of  the 
promise  could  not  afford  ground  for  an  action  of  trover ;  but  if  anv  action  would  lie. 
It  must  be  brought  in  another  form.     The  witness  who  proved  this  conversation,  when 
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sifted  by  cross-examination  said,  that,  from  first  to  last,  Kelshaw  said,  that  he  would 
not  transfer  the  oatmeal  without  an  order  from  Haigh  ;  if  he  could  get  Haigh's  order, 
he  would  deliver  it  immediately.  Now,  what  is  the  plain  meaning  of  that  language — 
"The  property  is  vested  in  Haigh,  I  have  bound  myself  to  him,  and  if  you  will  get  an 
oi-der  from  him,  I  will  assent  to  it."  Was  such  an  order  evei-  obtained  ?  No.  But 
it  is  suggested  for  the  plaintiffs,  that  the  substance  of  the  defendant's  promise  was, 
that  when  Haigh's  debt  was  removed  out  of  the  question  he  would  hold  the  oatmeal 
for  Melling.  If  that  were  the  meaning  of  the  defendant,  it  was  not  so  expressed  ;  and, 
where  an  express  stipulation  was  made  for  an  order,  it  is  safer  to  look  to  the 
language  really  used,  and  not  to  resort  to  that  which  is  considered  as  equivalent  to 
an  order.  It  might  mean,  as  soon  ;is  the  order  in  favour  of  Haigh  should  be  removed  ; 
it  might  also  mean,  as  soon  as  Haigh's  debt  should  be  discharged.  Melling  did  not 
obtain  any  order  from  Haigh,  nor  was  Haigh's  debt  ever  discharged.  In  [189]-stead 
of  Melling  getting  an  order  from  Haigh,  and  communicating  it  to  Kelshaw,  Haigh 
gives  an  order  for  delivery  to  Evers.  He  did  not  merely  tear  or  extinguish  the  original 
order  from  Evers  to  him,  but  he  gave  a  new  order  to  Evers,  so  as  to  substitute  Evers 
for  himself.  This  might  have  been  done  to  benefit  Melling,  but  it  is  more  probable 
that  it  was  done  to  benefit  Evers,  because  it  was  not  the  natural  course  to  be  adopted, 
if  he  merely  wished  to  withdraw  his  claim  in  favour  of  Melling.  What  motive  could 
he  have  to  favour  Melling  I  Why  should  he  prefer  Melling  to  himself?  He  might 
wish  to  prefer  Evers,  for  he  might  think  that  it  would  enable  Evers  to  pay  to  him  the 
1131.  which  then  remained  due,  and  which,  it  should  be  observed,  exceeded  the  value 
of  the  oatmeal.  It  therefore  seems  to  me  that  the  condition  in  the  promise  of  the 
defendant  was  not  in  terms  complied  with.  Xor  was  it  complied  «ith  in  substance, 
because  Haigh  had  the  property  to  cover  a  debt  of  7001.  and  Melling  was,  at  all  events, 
only  to  have  it  when  that  debt  was  satisfied.  It  therefore  seems  to  me,  in  this  case, 
that  the  circumstances  which  were  necessary  to  vest  the  property  in  Melling,  did  not 
take  place.  The  mere  order  of  Evers  did  not  vest  the  property  in  Melling,  at  least 
without  the  assent  of  Kelshaw  ;  and  we  must  look  to  the  terms  in  which  such  assent 
was  expressed.  The  terms  upon  which  the  assent,  if  any,  was  given,  were  not  carried 
into  ett'ect,  and  therefore  the  rule  for  the  nonsuit  must  be  made  absolute. 

Garrow,  B.  Upon  the  occasion  in  question  Kelshaw  did  not  bind  himself,  as 
contended,  to  the  delivery  of  the  oatmeal,  but  expressly  distinguished  that  from  the 
other  property  mentioned  in  the  delivery  ordei'. 

VAir;H.\N,  B.  1  his  is  an  action  of  trover,  in  which  it  is  necessary  for  the  plaintiff 
to  prove  a  property  in  his  testator,  and  a  conversion  by  the  defendant.  I  think  that 
he  [190]  made  out  neither;  but  my  judgment  proceeds  upon  the  ground  that  no 
property  was  proved  to  have  vested  in  Melling.  It  appeared  that  Evers,  being 
indebted  to  Haigh  in  7001.,  gave  him  an  order  on  Kelshav.',  a  wharfinger,  for  the 
delivery  of  the  oatmeal  in  question.  On  the  receipt  of  that  order,  and  the  acceptance 
by  the  wharfinger,  the  property  was  transferred  and  vested  in  Haigh.  Afterwards 
Melling,  having  a  claim  to  a  larger  amount  upon  Evers,  prevailed  upon  him  to  give 
him  also  a  delivery  order  for  the  oatmeal  and  other  things.  This  order  was  carried 
to  Kelshaw,  who,  as  to  the  other  property,  assented  to  hold  it  for  Melling.  but  as  to 
the  oatmeal,  he  .said,  in  ett'ect,  that  he  could  not  hold  it  for  Melling,  except  subject 
to  the  claim  of  Haigh.  Afterwards,  Haigh's  debt  being  reduced  to  1131.,  he,  by 
another  order,  re-transferred  the  property  vested  in  him  to  Evers.  Kelshaw  accepted 
this  order.  Kelshaw  had  said,  1  cannot  transfer  without  an  order  from  Haigh  ;  get 
an  order  from  him,  and  I  will.  No  such  order  was  ever  got  from  Haigh,  but,  on  the 
contrarj',  he  gave  an  order  in  favour  of  Evers.  Was  then  the  condition  ever  complied 
with  ;  Clearly  not.  Melling  never  could  have  a  right  till  the  debt  of  Haigh  was 
extinguished.  That  debt  never  was  extinguished.  The  property  was  in  Haigh,  and 
afterwards  revested  in  Evers,  and  never  was  in  Melling. 

BoLi^ND,  B.  I  at  first  entertained  very  considerable  doubts  on  this  subject,  but 
after  having  heard  the  argument,  I  agree  with  the  rest  of  the  Court  in  thinking  that 
this  rule  should  be  made  absolute.  The  question  is,  whether  there  was  such  a 
property  in  Melling,  as  that  trover  could  be  maintained  upon  it.  There  is  one  part 
of  the  evidence  from  which  it  appeared  that  the  defendant  had  promised  not  to  part 
with  the  goods  without  letting  Melling  know.  In  this  form  of  action,  however,  we 
are  only  to  look  whether  there  was  property  in  Melling.  The  [191]  facts,  as  to  the 
question  of  property,  were,  that  Melling  and  Haigh  having  respectively  claims  upon 
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Eve.s  Hai.'h  was  successful  in  getting  priority  of  security  upon  the  goods  in  question. 

Hp  then'  ent  and  lodged  the  delivery  order,  which  he  obtained,  with  Kelshaw,  the 

"  a  mi"e        ho  accepted  the  same,  and  the  right  of  property  became  thereby  vested 

HuVh      It  is  hardly  contended,  that,  before  the  1st  of  Sep  ember,  any  property 

\s      "Mellin-     Till  Ihat  time,  it  was  clearly  in  Haigh    and  his  debt  not  being 

miidated   he  had  a  right  to  transfer  it  to  a  stranger,  and  what  ditterence  can  it  make 

h'a    he  ins'-erred  it  To  Evers.     It  was  urged  for  the  plaintiff,  that  the  transfer  from 

Eveis  to  Haigh  was  fraudulent.     There  is   nothing  on   the   report  to  lead  to  the 

supposition   that   any  fraud   was   intended^     The   inference   is    the   other   way.     If 

HaiU's  debt  had  been  satisfied,  there  might  have  been  a  pretence  for  supposing  the 

trairsfer  fraudulent ;  but  when  it  is  considered  that  he  had  a  claim  upon  the  property 

to  more  than  its  value,  there  could  be  no  fraudulent  motive  in  him.     Ihe  motive  in 

his  mind  would  probably  be,  the  intention  of  getting  his  debt  paid  ;  for  the  property 

being  under  a  cloud,  he  might  probably  suppose  that  it  would  be  better  disposed  of 

by  investing  Evers  with  the  legal  right  to  it. 

Rule  absolute. 

[192]    Exchequer  Chamber. 

Newberry  and  Benson  v.  Colvin  and  Others.  Exch.  Chamber.  1830.— By  a 
charterparty,  which  was  found  to  be  executed  bona  tide,  the  owners  of  a  ship 
appointed  A.  to  the  command  of  the  ship,  on  a  voyage  from  London  to  Calcutta, 
and  back.  A.  was  to  load  the  ship  out  and  home,  and  on  intermediate  voyages 
at  his  option  during  a  limited  period,  and  was  to  pay  to  the  owners  a  monthly 
freii'ht,  payable  as  specified,  and  the  balance  of  such  monthly  freight  was  to  be 
seciTred  to  the  owners  by  the  freight  bills  for  the  freight  of  the  homeward  cargo 
from  Calcutta  being  made  payable  to  joint  trustees  for  the  owners  and  A.,  who 
were,  out  of  the  proceeds  of  such  freight  bills,  to  pay  the  balance  of  the  monthly 
freight  to  the  owners,  and  then  to  pay  the  surplus  to  A.  An  agent  of  the 
owners  was  to  go  on  board  to  superintend  the  management  of  the  stores,  with 
power  to  displace  A.  and  to  appoint  another  commander  in  case  of  his  breaking 
the  agreement  on  his  part.  C.  &  Co.  of  Calcutta,  having  knowledge  of  this 
instrument,  shipped  goods  by  the  vessel  at  Calcutta  for  London,  and  drew 
freight  bills  for  the  amount  of  the  freight  in  favour  of  the  trustees.  The  goods 
so  shipped  were  never  delivered : — Held,  that  the  absolute  owners  were  not 
liable  to  the  shippers  for  the  non-delivery. 

[S.  C.  7  Bing.  190 ;  1  Tyr.  55 :  affirmed  in  House  of  Lords,  6  Bli.  (N.  S.)  167  ;  1  CI. 
&  F.  283:  in  King's"  Bench,  S  B.  &  C.  166;  2  Man.  &  R.  47.  Distinguished, 
Gilkisaii  v.  MMletmt,  1857,  2  C.  B.  (N.  S.)  154.  Discussed,  Sandcman  v.  Scun; 
1866,  L.  E.  2  Q.  B.  96;  Wagsiaff' \ .  Avderson,  1880,  5  C.  P.  D.  177.  Considered, 
Baumwoll  Manujadw  von  Carl  IScheibler  v.  FwneifS,  [1895]  2  Q.  B.  546  ;  ll^eir  v. 
Uvion  SS.  Company,  [1900]  1  Q.  B.  4;  [1900]  A.  C.  525.  Distinguished,  Turner  v. 
Haji  Goohim  Mahomed  Azam,  [1904]  A.  C.  826.] 

[In  Error  from  the  Court  of  King's  Bench.] 

Case  against  the  defendants  below  as  ship-owners,  for  the  loss  of  goods  shipped 
by  the  plaintiffs  below,  in  India,  to  be  conveyed  to  London.  The  first  count  of  the 
declaration  stated,  that  the  defendants  below  were  owners  of  a  certain  ship  or  vessel 
called  the  "  Benson,"  whereof  one  George  Betham  then  was  master,  and  which  said 
ship  or  vessel  was  then  riding  at  anchor  in  parts  beyond  the  seas,  to  wit,  in  the  river 
Hooghly,  in  the  East  Indies,  and  bound  on  a  voyage  from  thence  to  the  port  of 
London,  to  wit,  &c.  And  that  the  defendants  below,  so  being  owners  of  the  said  ship 
or  vessel  as  aforesaid,  the  plaintifi's  below  heretofore,  to  wit,  on  &c.,  in  parts  beyond 
the  seas,  to  wit,  in  the  river  Hooghly  aforesaid,  shipped  and  loaded,  and  caused  to  be 
shipped  and  loaded,  in  and  on  board  of  the  said  ship  or  vessel,  whereof  the  said 
George  Betham  then  was  master,  and  which  said  ship  or  vessel  was  then  riding  at 
anchor  in  the  river  Hooghly  aforesaid,  divers  goods  and  merchandizes,  to  wit,  &c. 
being  in  good  order,  &c.,  and  of  a  large  value,  &c.,  to  be  taken  care  of,  carried,  and 
conveyed  in  and  on  board  of  the  said  ship  or  vessel,  from  the  river  Hooghly  aforesaid, 
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to  the  port  of  London  aforesaid,  and  there,  to  wit,  at  the  port  of  London  aforesaid, 
to  be  safely  and  securely  delivered  in  the  like  good  order,  and  well  conditioned,  to 
certain  persons,  commonl}'  called  and  known  by  the  names,  and  using  the  stile  and 
firm,  of  Messieurs.  Bazett,  Farqu-[193]-har,  Crawford,  &  Co.,  or  to  their  assigns,  (the  act 
of  God  &c.  excepted),  for  certain  freight  and  reward,  payable  by  bills  in  that  behalf. 
And  although  the  said  goods  and  merchandizes  were  then  and  there  had  and  received 
by  the  said  George  Betham,  so  being  master  of  the  said  ship  or  vessel  as  aforesaid, 
in  and  on  board  of  the  said  ship  or  vessel,  in  the  river  Hooghly  aforesaid,  to  be 
carried,  conveyed,  and  delivered  as  aforesaid.  Yet  the  said  defendants  below,  so 
being  owners  of  the  said  ship  or  vessel  as  aforesaid,  not  regarding  their  duty  as  such 
owners,  but  neglecting  the  same,  and  contriving,  &c.,  did  not  nor  would  take  care  of, 
and  safely  and  securely  carry  or  convey,  the  .said  goods  and  merchandizes,  or  cause 
the  same  to  be  carried  and  conveyed  in  or  on  board  of  the  said  ship  or  vessel,  or 
otherwise,  from  the  river  Hooghly  aforesaid,  to  the  port  of  London  aforesaid,  nor 
there,  to  wit,  at  the  port  of  London  aforesaid,  safely  and  securely  deliver  the  same, 
or  cause  the  same  to  be  delivered  to  the  said  Messrs.  Bazett,  Farquhar,  Crawford, 
&  Co..  or  to  their  assigns,  (although  the  said  defendants  below  were  not  prevented 
from  so  doing  by  the  act  of  (Jod,  &c.),  but,  on  the  contrary  thereof,  the  defendants 
below,  so  being  owners  of  the  said  ship  or  vessel  as  aforesaid,  so  improperly  behaved 
and  conducted  themselves  with  respect  to  the  said  goods  and  merchandizes,  that  by 
and  through  the  mere  carelessness,  negligence,  misconduct,  and  default  of  the  said 
defen<lants  below,  and  their  servants  in  this  behalf,  a  great  part  of  the  said  goods  and 
merchandizes,  being  of  great  value,  &c.,  became  and  was  wholly  lost  to  the  plaintifts 
below,  and  also  thereby  the  residue  of  the  said  goods  and  merchandizes,  being  of  great 
value,  to  wit,  X'c,  became  and  was  greatly  damaged,  &c.  &c.(a) 

At  the  tiial  before  Lord  Tenterden,  at  the  London  8it-[194]-tings  after  Michaelmas 
Term,  l^■2(),  the  Jury  found  a  special  verdict  on  the  first  count  of  the  declaration,  to 
the  following  eflect : — On  the  11th  March,  1^17,  the  plaintifts  below  shipped  on  board 
the  ship  "  Benson,"  near  Calcutta,  in  the  East  Indies,  then  riding  at  anchor  in  the  river 
Hooghly,  therein  mentioned,  two  thousand  one  hundred  and  seventy-one  bags  of  sugar, 
and  one  hundred  and  ninety-one  chests  of  indigo,  then  being  in  good  order  and  well 
conditioned,  for  which  the  following  bill  of  lading  was  signed  by  George  Betham,  then 
being  the  master  of  the  said  ship,  under  the  circumstances  thereinafter  mentioned, 
"Shipped  by  the  grace  of  God  in  good  order  and  well  conditioned  by  Messrs.  Colvins, 
Bazett,  <&  Co.,  in  and  upon  the  good  ship  called  the  'Benson,'  whereof  is  master 
under  God  for  this  present  voyage  George  Betham,  and  now  riding  at  anchor  in  the 
river  Hooghly,  and  by  (^od's  grace  bound  for  London,  to  say  two  thousand  one 
hundred  and  seventy-one  bags  of  sugar,  and  one  hundred  and  ninety-one  chests  of 
indigo,  being  marked  and  numbered  as  in  the  margin,  and  are  to  be  delivered  in  the 
like  good  order  and  well  conditioned  at  the  aforesaid  poi-t  of  London,  (the  act  of  God, 
the  King's  enemies,  tire,  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  or  kind  soever,  excepted)  unto  Messrs. 
Bazett,  Farquhai-,  Crawford  &  Company,  or  to  their  assignees,  freight  for  the  said 
goods  being  paid  by  bills,  hi  witness  whereof  the  master  or  purser  of  the  said  ship 
hath  athrmed  to  four  bills  of  lading,  all  of  this  tenor  and  date,  the  one  of  which  four 
bills  being  accomplished,  the  other  three  to  stand  void.  Dated  in  Calcutta,  11th 
March,  If  17,  George  Betham."  The  .said  George  Betham  received  the  said  goods  on 
board  the  said  ship,  in  the  said  river  Hooghly,  to  be  carried  and  conveyed  according 
to  the  said  bill  of  lading ;  and  at  the  time  of  the  said  goods  being  so  shipped  and 
received,  and  the  said  bill  of  lading  signed,  and  before  that  time,  the  defendants  [195] 
below  were  the  owners  of  the  said  ship  ;  and  before  the  said  ship  sailed  to  the  East 
Indies,  and  whilst  they  were  such  owners,  the  following  charterparty,  bearing  date 
the  7tb  .Inne,  lx\6,  wks  executed  by  the  defendant  below,  Thomas  Starling  Benson, 
who  was  then  the  managing  owner  of  the  said  ship,  and  acting  on  behalf  of  himself 
and  the  other  part-owner  of  the  said  ship  on  the  one  part,  and  George  Betham  of  the 
other  part,  for  the  said  ship  "Benson."  I  his  chaiterparty  of  affreightment,  made  and 
concluded  in  London,  7th  June,  1816,  between  Thomas  Starling  Benson,  Esquire,  of 


(a)  There  were  other  special  counts  in  the  declaration,  as  to  which  the  jury  were, 
by  consent,  discharged  from  giving  a  verdict. 
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thecitv  of  London,  part  owner  of  the  good  ship  or  vessel  called  the  'Benson,    of  five 
hundred  and  seventv-three  tons  admeasurement  or  thereabouts,  now  lying  in  the  port 
of  London    of  the  one  part;  and  George  Betham,  of  the  city  of  London,  merchant 
and  mariner  freighter  of  the  said  ship,  of  the  other  part ;  witnesseth,  that  the  said 
owner  for  the  considerations  thereinafter  mentioned,  doth  hereby  promise  and  agree 
to  and  with  the  said  George  Betham,  his  executors,  administrators,  and  assigns,  that 
he  the  said  Geor^'e  Betham  shall  have,  and  he  is  hereby  accoi'dingly  appointed  to,  the 
command  of  the^said  ship,  but  with  such  I'estrictions  as  hereinafter  mentioned,  and 
siibieet  to  the  proviso  or  condition  hereinafter  contained  respecting  the  appointment 
of  an  a-'ont  on  board  the  said  ship,  on  the  part  of  the  said  owner  ;  and  the  said  ship, 
bein^  t'ight,  staunch,  and  substantial,  and  every  way  properly  fitted,  victualled,  and 
piovTded,  as  is  usual  for  vessels  in  merchants'  service,  and  for  the  voyage  and  service 
hereinafter    mentioned,    and    being   also    manned    with    thirty-five    men    and    b  ^ys 
(the  said   commander  included),   he  the  said   George    Betham    shall   be   at  liberty, 
and  he  is  hereliy  allowed  and  permitted,  to  receive,  take,  and  load  on  board  the  said 
ship,  in  the  port  of  London,  all  such  lawful  goods,  wares,  or  merchandizes  as  he  may 
think  proper  to  ship,  (not  exceeding  in  the  whole  what  the  said  ship  can  reasonably 
stow  and  carry,  over  and  above  hei'  stores,  tackle,  apparel,  and  [196]  provisions,  and 
reserving  sufficient  room  in  the  said  ship  for  one  hundred  tons  of  goods,  to  be  laden 
by  or  for  account  of  the  said  owners  as  hereinafter  is  mentioned  ;  and  the  said  ship 
being  so  laden,  he  the  said  George  Betham  shall  and    will    set  sail  therewith,  and 
proceed  to  Calcutta  in  the  East  Lidies,  with  liberty  to  touch  at  Madeira  and  Madras 
in  her  outwaid  passage),  and  being  arrived  at  Calcutta  aforesaid  shall  and  will  unload 
the  said  outward  cargo,  and  I'eload  the  said  ship  with  a  cargo  of  East  Lidia  produce, 
and  return  with   the  same  to  the  port  of  London  ;  and,  upon  her  arrival  there,  and 
being  finally  discharged  of  her  cargo,  and  being  cleared  by  the  revenue  officers,  the 
said  intended  voyage  and  service  is  to  end  antl  be  completed,  (the  act  of  God,  the 
King's  enmies,  restraint  of  princes  and  rulers,  fire,  and  all  and  every  the  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  what  nature  or  kind  soever,  excepted) : 
and  the  said  owner  doth  hereby  further  promise  and  agree  to  and  with  the  said  George 
Betham,  his  executors,  administrators,  and  assigns,  that  in  case  any  of  the  aforesaid 
complement  of  thirty-five  men  and  boys  shall  happen  to  die,  or  desert  or  leave  the 
said  ship  during  her  said  intended  voyage  or  service,  so  that  the  number  shall  be 
reduced  below  thirty-two,  that  then,  and  in  every  such  event  happening,  the  aforesaid 
number  of  thirty-two  shall,  if  practicable,  be  kept  and  made  up  at  the  expense  of  the  said 
owner  :  and  further,  that  the  said  ship  shall  at  all  times  during  her  said  intended  voyage 
and  service,  be  furnished  and  provided  with  proper  and  sufficient  stores,  provisions, 
and  other  necessary  articles  ;  and  that  the  said  ship  shall,  if  required,  be  kept  and  con- 
tinued in  the  service  aforesaid,  for  and  during  the  term  or  space  of  twelve  calendar 
months,  to  be  accounted  from  the  twelfth  day  of  the  present  month  of  June,  and  for  and 
during  such  longer  time  or  term  as  may  be  necessary  to  complete  her  aforesaid  voyage  and 
until  her  return  to  the  port  of  London,  being  finally  discharged  of  her  homeward  cargo 
and  cleared  by  [197]  the  revenue  officers  :  and  the  said  owner  doth  also  promise  and 
agree  that  the  said  ship  shall,  previous  to  her  departure  from  the  port  of  London,  on  her 
above-mentioned  voyage,  be  furnished  and  provided  with  good  water  casks  capalile  of 
containing  eighteen  tons  of  water  ;  and  the  said  owner  doth  also  engage  to  provide  the 
said  ship  with  coals  and  wood  for  cooking  and  dressing  the  passengers'  provisions  ; 
for  which  the  taid  freighter  is  to  pay  or  allow  unto  the  said  owner,  his  executors,  or 
administrators,  at  and  after  the  rate  of  14d.  for  every  passengei'  or  servant,  per  lunar 
month,  and  so  in  proportion  for  a  less  period.     In  consideration  whereof  and  of  every 
thing  above  mentioned,  the  said  George  Betham  doth  hereby  promise  and  agree  to  and 
with  the  said  Thomas  Starling  Benson,  his  executors,  administrators,  and  assigns,  in 
manner  and  form   following,  that  is  to  say,  that  he  the  said  George  Betham  shall  and 
will  take  upon  himself  the  command  of  the  said  ship,  for  and  during  her  said  intended 
voyage,  and  until  her  return  to  the  port  of  London,  and  shall  and  will  navigate  her  to 
the  best  and  utmost  of  his  skill  and  ability ;  and  also  that  he  the  said  George  Betham,  his 
executors,  administrators,  or  assigns,  shall  and  will  accept,  receive,  and  take  the  said 
ship  into  his  or  their  service,  for  and  during  the  term  or  space  of  twelve  calendar 
months  certain,  to  commence  and  be  accounted  from  the  twelfth  day  of  the  present 
month  of  June,  and  for  and  during  such  longer  time  or  term  (if  any)  as  may  be  necessary 
to  complete  her  said  intended  voyage,  and  until  her  return  to  aiid  final  discharge  and 


IC.  &J.  198.  NEWBERRY    7'.  COL VI N  1391 

clearance  in  the  port  of  London,  as  aforesaid  :  and  further,  that  he  the  said  George 
Betham,  his  executors,  or  administrators,  shall,  and  will  well  and  truly  pay,  or  cause 
to  be  paid  unto  the  said  ownei-,  his  executors,  administrators,  or  assigns,  freighf  for 
the  use  or  hire  of  the  said  ship,  at  and  after  the  rate  of  25s.  per  ton,  register  measure- 
ment of  the  said  ship  per  calendar  month,  for  and  during  the  aforesaid  term  of  twelve 
calendar  months  certain,  and  for  [198]  and  during  such  longer  time  or  term  (if  any), 
as  may  he  necessary  to  complete  her  said  intended  voyage,  and  until  her  return  to  the 
port  of  London,  and  being  finally  discharged  of  her  homeward  cargo  and  cleared  by 
the  revenue  otficers,  or  up  to  the  day  of  the  date  of  her  being  lost,  captured,  or  last  seen 
or  heard  of  ;  such  freight  to  be  paid  in  manner  following,  that  is  to  say,  the  sum  of 
10001.  part  thereof,  at  or  before  the  execution  of  these  presents,  the  sum  of  20001., 
further  part  thereof,  b\-  approved  bill  or  bills,  to  be  drawn  in  London  upon  Calcutta, 
in  favour  of  the  said  owner,  payable,  as  to  one  moiety  thereof,  at  one  calendar  month, 
and  ;is  to  the  other  moiety  thereof,  at  two  calendar  months  next  after  the  said  ship 
shall  arrive  at  Calcutta  aforesaid,  and  the  residue  and  remainder  of  such  freight  to  be 
paid  or  secured  to  the  satisfaction  of  the  said  owner,  his  executors,  administrators,  or 
assigns,  upon  the  arrival  of  the  said  ship  in  the  port  of  London,  and  previous  to  com- 
mencing the  discharge  of  her  homeward  cargo.  Provided  always,  that  in  case  the  said 
ship  shall  be  kept  or  detained  at  Calcutta  aforesiiid  more  than  ninety  days,  then  and 
in  such  case  the  said  (leorge  Betham  do  hereby  engage  to  pay,  or  cause  to  be  paid,  at 
Calcutta  aforesaid,  to  the  agent  of  the  said  owner,  the  sum  of  10001.,  either  in  cash, 
or  by  bills  to  be  approved  of  by  such  agent,  in  part  payment  of  the  balance  of  freight 
which  may  become  due  under  and  by  virtue  of  this  charterparty  ;  and  the  further  sum 
of  10001.  at  the  expiration  of  every  sixty  days  after  the  said  ninety  days,  which  the 
said  ship  may  expend  or  la\'  at  Calcutta  aforesaid.  And  it  is  hereby  declared  and 
agreed  by  and  between  the  said  parties,  that  bills  remitted  from  India  in  manner 
hereinafter  expressed,  shall  be  deemed,  taken,  and  considered  as  good  and  sufficient 
security  for  the  payment  of  the  residue  or  balance  of  freight  which  may  become  due, 
under  and  by  N-irtue  of  these  presents,  as  hereinbefore  mentioned.  And  the  said  George 
Betham  doth  hereby  especially  promise  and  agree,  [199]  that  all  and  eveiy  the  bills 
of  exchange  which  may  be  taken  in  payment  of  the  freight  of  the  said  ship's  homeward 
cargo,  shall  be  made  payable  to,  or  to  the  order  of,  Messrs.  Buckles,  Bagster,  & 
Buchanan,  of  the  city  of  London,  merchants,  or  indorsed  over  to  them,  and  delivered 
to  the  said  owner's  agent,  to  be  by  him  remitted  to  the  said  Buckles,  Bagster,  & 
Buchanan,  in  London  ;  who,  it  is  hereby  especially  agreed  by  and  between  the  said 
parties,  are  to  receive  the  amount  thereof  as  joint  trustees  for  the  said  owner  and  the 
said  George  Betham,  he,  the  said  George  Betham,  hereby  authorizing  and  empowering 
them  to  appropriate  the  proceeds  of  such  bills  of  exchange  in  or  towards  payment  to 
the  said  owner,  his  executors,  administrators,  or  assigns,  of  the  balance  of  freight  which 
may  be  or  become  due  to  him  or  them,  under  or  by  virtue  of  these  presents  ;  and  the 
residue,  if  any,  to  the  said  George  Betham,  his  executors  or  administrators.  And  the 
said  George  Betham  doth  hereby  further  promise  and  agree  to  furnish  and  provide,  at 
his  own  expense,  sufficient  provision  and  water,  and  also  all  other  necessaries,  for  the 
use  of  the  passengers  on  board  the  said  ship.  And  that  he,  the  said  George  Betham 
shall  and  will  pay  for  all  provisions  belonging  to  the  owners  of  the  said  ship,  which 
shall  be  issued  for  the  use  of  or  consumed  by  any  of  the  passengers  during  the  said 
voyage,  an  account  of  the  same  being  rendered  to  him  once  a-week  by  the  said  owner's 
agent,  or  by  the  steward  on  board  the  ship  ;  and  further,  that  all  expenses  of  bulk 
heads,  cabins,  and  other  accommodations  for  passengers,  shall  be  paid  by  him  the  said 
George  Betham,  the  materials  for  which  are  to  be  left  on  board  the  said  ship  at  the 
termination  of  the  said  voyage,  and  become  the  property  of  the  said  owner,  except  the 
hearth  and  three  foremost  water-closets  put  up  by  the  said  freighter,  which  he  is  to  be 
at  liberty  to  take  away,  putting  the  said  ship  in  the  said  state  as  she  wis  before  such 
hearth  and  water-closets  were  put  up.  And  the  said  [200]  George  Betham  doth  also 
agree  to  pay  and  defray  all  port  charges  and  pilotage  which  may  be  incurred  by 
the  said  ship  during  her  said  intended  service,  save  and  except  such  as  may  be 
incurred  in  the  port  of  I^ondon  outward  and  homeward  bound,  and  once  at 
Calcutta.  And  the  said  George  Betham  doth  hereby  further  agree,  that  the  said 
owner  shall  have  the  liberty  of  shipping  on  board  the  said  ship  outward  bound, 
freight  free,  any  quantity  of  iron,  vinegar,  and  mustard,  he  may  think  fit,  not 
exceeding  in  the  whole  100  tons,  to  be  delivered  at  Calcutta.     Provided  always,  and 
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it  is  herebv  expressly  agreed  and  understood  by  and  between  the  said  parties  to  these 
nresents  and' particularly  by  the  said  George  Betham,  that  an  agent  be  put  on  board 
the'said'ship  by  the  said  owner,  for  and  during  the  whole  of  her  aforesaid  voyage  and 
service  and  who  is  to  have  a  separate  cabin  in  the  said  ship,  at  least  six  feet  square, 
for  his  sole  use  and  to  mess  at  the  said  George  Betham's  table  ;  which  agent  is  to  have 
the  sole  nianac'ement,  direction,  and  superintendence  of  the  said  ship's  stores  and  pro- 
visions   and  the  issuing  and  delivering  out  of  the  same  for  and   during  the  said 
intended  voyage.     And  such  agent  is  likewise  to  have  the  sole  ordering  and  purchasing 
of  any  supplies,  stores,  provisions,  and  other  articles,  which  may  be  required  for  the 
use  of  the  said  ship  during  her  said  voyage  ;  and  that  all  bills  which  may  be  required 
to  be  drawn  upon  the  owners  of  the  said  ship  for  any  such  supplies,  or  otherwise,  on 
account  of  the  said  ship,  shall  be  drawn  by  such  agent  only  ;  and  the  said  George 
Bethara  doth  hereby  expressly  engage  that  he  will  not  at  any  time  or  times  during  the 
said  voyage,  or  during  the  time  he  may  in  command  of  the  said  ship,  interfere  with 
or  issue  any'  stores,  provisions,  or  other  articles,  on  board  the  said  ship,  or  purchase  any 
provisions,  stores,  or  other  articles,  for  the  use  of  the  said  ship,  (except  only  such  as 
may  be  requisite  for  the  passengers,  and  for  the  said  freighter's  servants,  and  for  which 
[201]  he  will  pay  out  of  his  own  proper  money).     And  likewise  that  he,  the  said 
George  Betham,  shall  not,  nor  will,  at  any  time  or  times,  draw  any  bill  or  bills  upon 
the  owners  of  the  said  ship,  any  or  either  of  them,  for  any  provisions  or  other  articles 
supplied  for  the  said  ship,  or  for  any  other  purpose  whatsoever  :  provided  also,  and  it 
is  hereby  further  agreed  by  and  between  the  said  parties,  and  especially  by  the  said 
owner,  that  the  said  freighter  shall  have  the  liberty  and  privilege  of  employing  the 
said  ship  in  the  East  Indies,  for  any  intermediate  voyage  or  voyages  he  may  think  fit, 
without  prejudice  to  this  charterparty,  but  not  exceeding  in  the  whole  the  time  or 
term  of  twelve  calendar  months,  to  be  computed  from  and  after  the  expiration  of  thirty 
days  next  after  the  arrival  of  the  said  ship  at  Calcutta  aforesaid,  upon  his,  the  said 
George  Betham,  his  executors,  or  administrators,  paying  or  causing  to  be  paid  to  the 
said  owner,  his  executors,  administrators,  or  assigns,  the  same  rate  of  freight  as  is 
hereinbefore  stipulated,  viz.  25s.  per  ton,  per  month,  for  all  such  additional  time  as  the 
said  ship  may  be  employed  or  detained  in  India,  such  additional  freight  being  paid  to 
the  said  owner's  agent  for  the  time  being,  or  secured  to  his  satisfaction,  previous  to 
the  said  ship  entering  or  proceeding  on  such  additional  voyage  or  service  :  and  it  is 
hereby  expressly  provided  and  declared,  that  in  case  the  said  George  Betham  shall 
proceed  with  the  said  ship  to  any  port  or  place  other  than  Madeira,  Madras,  and 
Calcutta  aforesaid,  without  the  special  leave  in  writing  of  the  agent  of  the  said  owner 
for  the  time  being,  or  if  the  said  George  Betham  shall  be  guilty  of  a  breach  of  any  or 
either  of  the  promises  and  agreements  herein  contained  on  his  part,  then  and  in  any 
such  case  the  said  George  Betham  shall  be  and  become  divested  of  any  further  command 
of  or  in  the  said  ship :  and  it  shall  thereupon  be  lawful  for  the  said  owner's  agent  for 
the  time  being,  to  appoint  another  commander  for  the  said  ship,  in  lieu  and  [202]  stead 
of  the  said  George  Betham  ;  and  it  is  hereby  further  expressly  jirovided  and  declared, 
that  in  case  the  said  ship  shall  be  kept  or  detained  at  <  alcutta  beyond  the  ninety 
days  hereinbefore  mentioned,  or  if  in  that  event  the  said  George  Betham  shall  make 
default  in  payment  of  any  or  either  of  the  sums  of  10001.  hereinbefore  engaged  to  be 
paid  at  that  place  to  the  agent  of  the  said  owner,  in  part  discharge  of  the  balance  of 
the  freight  to  become  due  under  and  by  virtue  of  this  charterparty,  it  shall  thereupon 
be  lawful  for  the  said  owner's  agent  to  load  the  said  ship  with  a  cargo  for  England, 
on  the  said  owner's  account,  without  prejudice,  however,  to  this  charterpaity,  or  to 
any  claim  which  the  said  owner,  his  executors,  or  administrators,  may  have  against  the 
said  George  Betham,  his  executors,  or  administrators,  for  freight,  de.ad   freight,  or 
otherwise,  on  account  thereof      The  Jury  further  found,  that  tfiis  charterparty  was 
made  and  executed  bona  fide.     That,  on'  the  2.3th  July,  1816,  the  following  memo- 
randum was  signed  and  agreed    to  by  the   said  defendant  below,  Thomas  .Starling 
Benson,  and  the  said  George  Betham.'    "Conditions  agreed  between  Thomas  Starling 
Benson  Esquire,  owner,  and  George  Betham,  Esquire,  commander  of  the  ship  '  Benson,' 
on  a  voyage  to  India;  Wages  101.,  say  101,  per  month,   no  primage  or  privilege  of 
tonnage  whatever;  Cabin  allowance  for  voyage,  (it  being  understood  that  the  agent, 
chief  and  second  mates,  and  surgeon,  if  any,  mess  in  cabin),  1501.,  owner  providing 
nothing  ;  Allowance  while  in  India,  three  sicca  rupees  per  day."     That  one  .Samuel 
Oviatt  went  as  agent  on  board  the  said  ship  "  Benson,"  under  the  said  charterparty, 
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on  the  said  voyage,  and  carried  out  letters  of  introduction  from  the  said  persons  using 
the  said  firm  of  Buckles,  Jkgster,  &  Buchanan,  being  merchants  in  London,  on  behalf 
of  the  said  defendants  below,  to  the  said  plaintiffs  below,  by  which  he  was  directed  to 
apply  to  them  in  case  of  necessity  ;  and  he  did  apply  to  them,  and  they  acted  as  agents 
at  [203]  Calcutta,  both  for  the  said  defendants  below  and  George  Bethnm,  as  therein- 
after mentioned  ;  that  Samuel  Oviatt  acted  under  a  power  of  attorney,  executed  by 
the  defendant  below,  Thomas  Starling  Benson,  by  which,  after  reciting  the  charter- 
party  at  length,  Oviatt  was  authorized  to  do  for  the  owners  all  those  things  which,  by 
the  charterparty,  the  agent  of  the  owners  was  to  have  the  power  of  doing.  That  the 
said  Samuel  Oviatt  carried  out  with  him  the  said  charterparty,  and  communicated  it 
to  the  said  plaintiffs  below,  as  soon  as  he  arrived  in  Calcutta,  and  before  the  shipping 
of  the  said  goods  ;  and  the  said  plaintiffs  below,  before  that  time,  read  the  said  charter- 
party,  and  received  a  copy  thereof :  and  that  for  freight  of  the  said  quantity  of  sugar 
and  indigo,  in  the  said  bill  of  lading  mentioned,  the  said  plaintiffs  below  drew  bills 
upon  certain  other  persons,  payable  sixty  days  after  the  said  ship  "Benson's"  arrival 
in  London,  to  the  order  of  the  said  persons  using  the  firm  of  Buckles,  Bagster,  & 
Buchanan,  which  bills  they  delivered  to  the  said  Samuel  Oviatt,  to  be  remitted  to  the 
said  last-mentioned  persons,  pursuant  to  the  stipulations  in  the  said  charterparty,  and 
the  said  bills  were  so  remitted.  That  the  said  George  Betham  employed  the  said 
plaintiffs  l)elow  as  his  agents  at  Calcutta,  who  accordingly  acted  as  his  agents,  and 
collected  and  paid  over  to  him  the  freight  of  the  goods  carried  in  the  said  ship,  in  the 
said  voyage  from  London  to  Calcutta,  and  procured  fieight  for  him  on  the  said  voyage 
from  Calcutta  to  London,  and  they  had  a  commission  from  him  for  procuring  such 
freight.  That  the  said  ship  sailed  on  her  said  voyage  from  the  river  Hooghly  to 
London,  with  the  said  quantity  of  sugar  and  indigo  on  board,  but  that  the  quantities 
of  sugar  and  indigo  never  were  delivered  to  the  said  plaintiffs  below,  or  their  assigns, 
pursuant  to  the  said  bill  of  lading,  although  no  act  of  God,  itc,  prevented  the  same 
from  being  so  delivered  ;  but,  on  the  contrar\'  thereof,  [204]  part  thereof  was  lost, 
&c.,  and  the  residue  lessened  in  value,  &c. 

Upon  this  special  verdict  the  Court  of  King's  Bench  gave  judgment  for  the 
plaintiffs  below  (8  B.  &  C.  166  :  2  M.  &  K.  47).  A  writ  of  error  was  afterwards 
brought,  and  the  case  was  argued  by — 

Campbell  for  the  plaintiffs  in  error.  The  question  in  the  case  is,  whether  the 
defendants  below  were  liable  to  be  sued  as  carriers  of  the  goods  shipped.  The  action 
is  founded  on  a  contract,  and  it  is  quite  immaterial  whether  it  be  shaped  in  tort  or 
assumpsit  (.l/arz^-Z/t  v.  If'Ulwnu,  (K.  B.)  Hilary  I  erm,  I  Will.  4.  1  B.  &  Ad.  41-5). 
In  either  case  the  s:ime  proof  of  a  contract  is  requisite.  Then  the  question  arises, 
with  whom  did  the  plaintiffs  below  contract.  The  plaintiffs  in  error  contend,  that 
Betham  alone  promised.  It  is  said,  on  the  other  side,  that  the  defendants  below 
promised.  It  may  be  conceded,  that  if  a  ship  owner  send  out  a  person  as  his 
captain  or  agent,  no  secret  agreement  will  discharge  the  owner's  liability  on  the 
contracts  which  such  person  may  enter  into  as  captain  or  agent,  if  such  had  been 
the  case  here,  the  captain  would  have  been  held  out  Jis  the  agent  of  the  owners. 
But  the  presumption,  arising  prima  facie,  may  surely  be  rebutted.  If  the  ship  be 
freighted  to  the  m;ister,  and  that  fact  be  made  known  to  the  shippers,  they  know  that 
the  master  is  the  carrier.  The  goods  were  not  shipped  for  the  benefit  of  the  owners, 
who  were  to  receive  the  same  freight,  namely,  the  monthly  hire,  whether  a  single  bale 
ot  goods  was  shipped  or  not.  The  plaintirts  below  clearly  then  contracted  with 
Betham  f  r  they  knew  that  he  had  contracted  to  pay  the  monthly  freight,  and  that 
their  goofls  were  shipped  on  freight,  not  for  the  benefit  of  the  defendants  below,  but 
of  Betham.  The  carrier  must  surely  be  the  person  who  is  to  have  the  [205]  benefit 
of  the  freight,  and  who  has  the  control  of  the  vessel  during  the  voyage.  Laying  aside 
the  fact  that  Betham  was  the  captain,  suppose  that  this  was  the  common  ease  of  a 
ship  under  a  charter  to  a  freighter,  put  up  by  him  as  a  general  ship.  It  is  clear  that 
the  freighter  and  owner  pro  hac  vice  is  to  be  considered  as  the  earner,  and  that  he, 
and  he  alone,  contracts  with  the  shipper,  and  is  responsible  to  him.  Pari.'ih  v.  Cmwfonl 
(Abb.  on  Shipping,  19)  is  the  only  case  which  can  lead  to  a  different  conclusion  ;  that 
was  merely  a  Nisi  Prius  decision  and  there  are  numerous  authorities  the  other  way. 
In  Aniiett  v.  Curdairs  (3  Camp.  ;jo4).  the  master  appointed  by  the  mortgagor  of  a  ship, 
brought  an  action  for  his  wages  against  the  mortgagees.  It  was  held,  that  he  could 
not  recover;  and  Lord  Elleuborough  said — "Title  has  nothing  to  do  with  these  cases. 
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We  must  look  to  the  contract  between  the  parties."  So,  in  the  present  case  the  title 
to  the  vessel  has  nothing  to  do  with  the  question  of  who  is  the  carrier  At  all  events, 
the  title  can  oi.ly  raise  the  presumption,  which  may  be  rebutted,  and  the  contract  may 
l)e  proved  to  have  been  with  another.  If,  in  Parish  v.  Grawfmrl,  the  facts  were,  that 
the  plaiiitift'  was  ignorant  of  the  arrangement  entered  into  between  the  absolute 
owner  and  the  owner  pro  hac  vice,  that  case  might  possibly  be  supported  ;  but 
where  the  shipper  knows  of  the  charter,  he  must  be  held  to  contract  with  the  owner 
pro  hac  vice  'Iliere  is  the  authority  of  Lord  Tenterden  (Abb.  on  Shipping,  22)  for 
saying  that  Parish  v.  Crawford  is  not  to  be  considered  as  law.  It  is  overruled,  also, 
bv  the'subsequent  cases  of  James  v.  Jo7ies  (id.  20),  and  Mackeiide  v.  Powe  (2  Camp.  482). 
'the  lastmeiitioned  case  decided,  that  the  ship  being  let  to  freight,  the  freighters  were 
the  owners  with  respect  to  the  shippers,  and  that  the  general  owners  were  not  liable. 
Fallejo  V.  Wheehr  (Cowper,  143),  [206]  and  Soares  v.  Thornton  (7  Taunt.  627),  which 
are  cases  as  to  barratry,  are  in  conformity  with  these  later  decisions. 

It  remains  to  be  shewn,  that  the  instrument  in  question  was  a  charterparty.  What 
is  there  to  prevent  Bethara  being  the  charterer?  It  may  be  conceded,  that  the  Jury 
might  have  found  the  transaction  to  be  a  contrivance  and  a  collusive  arrangement, 
wh'ereby  the  owners  were  trying  to  avoid  their  responsibility.  But  the  Jury  have 
expressly  found,  that  the  transaction  was  bona  tide.  The  meaning  of  a  charterparty 
is,  that  the  owner  enters  into  an  agreement  with  an  individual,  that  such  individual 
may  have  the  use  of  the  ship,  and  may  put  her  up  as  a  general  ship,  so  that  the  sum 
to  be  received  by  the  owner  of  the  ship  shall  not  depend  on  the  profits  to  be  made 
by  the  ship,  bat' that,  independently  of  the  employment  of  the  ship,  the  general  owner 
is  secure.  Now,  in  the  present  case,  Betham  was  to  take  out  what  goods  he  chose,  and 
he  was  at  liberty  to  send  the  vessel  from  Calcutta  on  intermediate  voyages,  for  a 
certain  period.  Then  he  was  to  bring  her  to  London,  and  to  pay  the  residue  of  the 
monthly  freight  on  the  defendants  below,  on  arrival.  This  was  surely  a  charterparty, 
and  it  lies  on  the  other  side  to  shew  that  this  was  not  a  charter. 

It  is  objected  that  there  are  no  words  of  demise.     This  is  quite  immaterial. 

[Tindal,  C.  J.     Here  are  the  words,  for  the  use  or  hire  of  the  said  ship.] 

Even  in  the  case  of  land,  the  word  demise  need  not  be  used.  If  the  party  is  to 
take  the  profits,  it  amounts  to  a  demise  in  law.  So,  any  words,  which  shew  that  the 
party  is  to  have  the  use  of  the  vessel,  amount  to  a  charterparty.  The  reservation  of 
certain  room  to  the  owners,  shews,  that,  without  such  reservation,  the  use  of  the  entire 
vessel  would  have  passed. 

[207]  Another  objection  is,  that  the  defendants  below  appointed  the  master  and 
crew.  That  is  the  almost  universal  practice  where  a  ship  is  let  to  hire.  When  the 
voyage  begins,  they  become  the  servants  of  the  freighter,  and  cease  to  be  the  agents 
of  the  absolute  owner. 

No  reliance  can  be  placed  on  the  circumstance  of  Betham's  being  the  master,  or  it 
would  be  necessary  to  go  the  length  of  holding,  that  the  master  could  never  be  the 
freighter.  The  master,  in  such  case,  is  prima  facie  the  agent  of  the  owner  ;  but  if  the 
shipper  knows  that  he  is  the  fi'eighter,  he  contracts  with  him,  not  as  master  and  agent 
of  the  owner,  but  as  carrier.  In  such  case,  he  ceases  to  be  the  agent  of  the  owner,  and 
he  is  no  longer  liable  to  the  owner's  control. 

The  circumstance  of  a  third  person  going  out  in  the  ship  as  an  agent  for  the 
owners,  will  also  be  relied  on  ;  but  neither  he,  nor  the  owners  themselves  if  present, 
could  have  interfered,  especially  with  relation  to  the  taking  on  board  goods.  That 
person  merely  went  to  do  what  the  owners  could  have  done  if  present— as,  to  take 
ad\antage  of  the  clause  for  re-entry  if  the  charter  should  be  broken,  and  to  superintend 
the  stores  and  provisions. 

But  the  other  side  will  chiefly  rely,  as  they  did  in  the  Court  below,  on  the  arrange- 
ment which  was  entered  into  as  to  the  freight  bills.  The  bills  for  the  homeward  freight 
were  to  be  remitted  to  a  house  in  London,"to  be  held  by  them  as  trustees,  first  to  secure 
the  fieight  due  to  the  defendants  belnw,  and  then  to  pay  the  residue  to  Betham.  This 
arrangement  is  merely  a  security,  and  cannot  prevent  the  instrument  from  being  a 
charterparty,  anv  more  than  if  the  freight  in  question  had  been  to  be  secured  by  freight 
bills,  for  goods  carried  in  another  ship"  of  which  Betham  had  been  actual  owner.  It 
might,  indeed,  with  the  other  facts  of  the  case,  have  been  evidence  of  collusion  ;  but 
the  Jury  have  distinctly  negatived  that  view  of  the  case. 

The  Court  below  do  not  appear  to  have  adverted  sufficiently  to  the  fact  of  the  l>ona 
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fides  being  found  by  the  [208]  .Tury.  They  did  not  take  any  notice  of  that  fact  in 
their  judgment. 

Too  much  reliance  also  was  placed  by  them  on  the  supposition,  that  the  contract  in 
question  was  contrary  to  public  policy.  The  argument  proceeding  on  the  ground  of 
public  policy  has  been  well  comp;ired  to  an  unruly  horse.  It  is  much  safer  to  abide, 
as  nearly  as  possible,  by  the  contract  of  the  parties.  It  ought  to  be  shewn  by  the 
other  side,  very  clearly,  that  such  a  contract  is  illegal  and  mischievous,  before  the 
Court  can  proceed  on  that  ground,  to  hold  parties  bound  by  a  contract,  which  is  in 
reality  entered  into  between  other  persons 

But  there  are  material  allegations  in  this  declaration,  which  were  not  proved.  The 
allegation,  that  the  goods  were  to  be  carried  for  certain  freight  and  reward,  payable  iu 
bills  in  that  behalf,  is  not  true.  That  allegation  must  mean  payable  to  the  defendants 
below  :  and  if  there  had  been  a  demurrer  on  the  ground  of  the  declaration  not  having 
stated  to  whom  the  freight  was  to  be  payable,  the  declaration  would  have  been  sup- 
ported upon  the  ground  that  it  had  such  meaning  If  it  had  not  that  meaning,  it 
would  be  bad.  That  allegation,  then,  is  untrue,  and  is  contradicted  by  the  finding ; 
for  the  freight  was  to  be  paid  to  Betham,  and  not  to  the  defendants  below.  The  bills 
were  to  be  paid  for  Betham's  profit  or  loss.  No  duty  then  arises  as  against  the  defen- 
dants below.  The  allegation,  that  the  goods  were  received  by  Betham  so  being  such 
master,  is  also  untrue.  That  is  substantially  an  averment,  that  Betham  received  them 
as  master :  which  was  not  the  case,  for  the  shippers  had  a  copy  of  the  charter,  and 
knew  that  the  goods  were  delivered  to  Betham,  not  as  master,  but  as  fi-eighter  of  the 
vessel.  The  allegation,  that  the  defendants  below  misconducted  themselves,  is  also 
untrue,  and  is  negatived  by  the  facts  which  shew  that  it  was  Betham  who  misconducted 
himself. 

Suppose  that  a  party  abroad  having  read  this  charter,  had  shipped  goods  on  an 
intermediate  voyage  allowed  by  [209]  the  charter,  would  it  be  contended,  that  such 
shipper  would  have  had  a  remedy  against  the  owners  for  the  non-delivery  of  such 
goods]  There  would  have  been  nothing  to  distinguish  that  case  from  James  v.  Jones, 
for  the  objection  on  the  freight  bills  would  not  have  been  applicable.  Can  it  then 
be  said,  that  Betham  was  to  be  the  freighter  of  this  vessel  on  such  intermediate,  or  on 
the  outward  voyage,  and  not  on  the  homeward  1 

Betham  might  clearly  have  been  sued  by  the  plaintiffs  below,  as  carrier  and 
freighter,  without  calling  him  master,  for  he  contracted  with  them  in  respect  of 
reward  for  his  own  benefit.  Can  such  shippers,  then,  with  full  knowledge  of  the 
charter,  have  an  election  to  sue  either  at  their  option]  They  could,  unquestionably, 
sue  Betham  as  owner  pro  hae  vice.  There  is  no  instance  of  such  option  in  the  law 
of  England.  Where  you  contract  with  a  principal,  knowing  him,  you  cannot  sue 
another. 

Again,  could  the  defendants  below  have  sued  the  plaintiffs  below  for  freight? 
Clearly  not ;  for  there  was  no  privity  between  them.  The  remedy  of  the  owners  was 
against  Betham,  and  against  Betham  alone,  on  the  charter.  The  remedies  in  such  case 
must  be  reciprocal.  In  every  point  of  view,  the  contract  appears  to  have  been  made 
with  Betham,  and  he  alone  was  responsible  to  the  plaintiffs  below. 

F.  Pollock  for  the  defendants  in  error.  The  question,  in  this  case,  lies  in  a  very 
narrow  compass,  and  depends  on  the  legal  effect  of  this  instrument,  which  is  called  a 
charterparty.  The  Court  will  look  at  all  its  parts,  and  see  what  is  the  legal  result  of 
such  a  contract  between  the  owners  and  master.  That  result  will  be  the  same,  whether 
the  shippers  had  knowledge  of  the  contract  or  no ;  at  least,  if  the  legal  effect  of  the 
instrument  be  what  was  attributed  to  it  by  the  Court  of  King's  Bench,  such  knowledge 
could  not  give  it  a  different  effect. 

[210]  It  is  .said,  on  the  other  side,  that  the  question  is  merely  with  whom  the 
contract  was  made.  That,  however,  is  not  the  touchstone  here,  for  that  question 
depends  on  another,  and  mu.st  turn  upon  the  character  which  the  master  filled,  in 
other  words,  upon  the  effect  of  the  instrument  AH  those  arguments  relied  on  by 
the  other  side,  as  to  certain  material  allegations  in  the  declaration  not  being  proved, 
are  only  different  modes  of  putting  the  same  question.  Those  allegations  are  certainly 
not  made  out,  if  there  was  no  contract  in  point  of  law  with  the  owneis.  If  Betham 
was  their  agent  in  the  transaction,  the  freight  was  payable  to  them  ;  Betham  delivered 
the  goods  for  them  as  their  captain,  and  they  misconducted  themselves  through  their 
agent,  according  to  the  different  allegations  alluded  to. 
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But  it  was  said,  that  the  Court  below  did  not  pay  sufficient  attention  to  the  fac* 
of  the  Jury  having  found  the  bona  fides  of  this  transaction.  Nothing  turns  upon  that 
findin':'.  Bona  fides,  as  explained  by  Lord  Tenterden,  in  a  case  where  a  purchase  before 
a  bankruptcy  was  attempted  to  be  impeached  on  the  ground  of  its  not  being  bona  fide, 
means  this,  that  a  transaction  should  be  what  it  professes  to  be,  as  a  sale  whei-e  it 
professes  to  be  a  sale,  or  a  pledge  where  it  professes  to  be  a  pledge,  and  not  a  pledge 
where  it  professes  to  be  a  sale,  or  vice  versa. 

In  the  present  case,  it  may  be  admitted,  that  the  parties  intended  all  the  provisions 
of  the  instrument  in  question  to  be  carried  into  effect. 

The  knowledge  which  the  shippers  received  of  the  instiument  in  question,  was  not 
imparted  to  them,  lest  they  should  be  deceived  by  supposing  that  they  were  contracting 
with  the  geneial  owners  ;  but  it  was  given  to  them  with  quite  a  different  object,  namely, 
lest  they"  should  be  deceived  in  supposing  that  they  had  a  right  to  pay  Betham,  the 
master,  and  it  was  in  effect  a  notice  to  them,  that  the  owners  had  a  right  to  the  freight, 
and  that,  if  they  paid  any  body  else,  they  would  make  such  payment  in  their  own 
wrong. 

[211]  The  question  is  not,  whether  Parish  v  Crwwford  is  or  is  not  good  law,  but 
whether  this  is  a  real  charterparty,  or  is  only  a  peculiar  mode  of  appointing  a  master 
under  certain  restrictions.  If  the  former  be  the  case,  the  defendants  in  error  are  out 
of  Court ;  if  the  latter,  they  are  entitled  to  the  judgment  of  the  Court. 

If  Betham  remained  undei'  the  control  of  the  owners,  and  of  Oviatt,  their  agent, 
sent  to  control  him — if  he  continued  substantially  their  servant,  if  in  the  result  they 
were  still  the  owners,  and  he  the  master  of  the  vessel,  then,  although  this  instrument 
may  have  been  honestly  intended  to  secure  to  the  owners  the  benefit  which  they 
contracted  for,  they  cannot  by  such  instrument,  with  whatever  degree  of  good  faith 
it  may  have  been  executed,  divest  themselves  of  the  liability  thrown  upon  them  by 
law.  Though  the  instrument  be  called  a  charterparty,  there  is  no  magic  in  the  word, 
but  the  Couit  must  look  to  its  piovisions. 

The  instrument  begins  with  stating,  that  the  owners  promise  and  agree  with  Betham, 
that  he  shall  have,  and  he  is  thereby  accordingly  appointed  to,  the  command  of  the  said 
ship,  subject  to  certain  restrictions. 

Here  are  no  words  of  demise,  and  though  it  is  not  necessary  to  carry  the  argument 
to  the  length  of  contending  that  such  words  would  be  necessary  to  the  case  of  the 
plaintifl's  in  error,  still  it  is  important  to  observe,  that  the  instrument  in  question  does 
not  profess  to  part  with  any  interest  in  the  vessel. 

It  was  well  remaiked  in  the  argument  below,  that  the  first  clause  was  the  key  to 
and  explained  the  whole  instrument.  Has  this  clause  the  aspect  of  intending  to 
constitute  Hetham  the  owner  pro  hae  vice? 

Then  the  owners  are  to  receive,  through  the  medium  of  a  trustee  for  them,  all  the 
freight.  They  might  be  endeavouring,  by  this  arrangement,  to  shield  themselves  from 
their  liability  ;  but  the  question  is,  whether  they  have  succeeded  in  altering  the  relation 
of  owners  and  master. 

[212]  I  hen  Betham  promises,  not  that  he  will  hire  the  ship,  but  that  he  will  take 
the  command  of  her. 

Then  comes  the  appointment  of  Oviatt,  as  agent  to  the  owners,  to  superintend  the 
stores  and  provisions,  an<l  these  were  to  be  provided  at  the  owners'  expense. 

The  memorandum  between  the  defendants  below,  as  owners,  and  Betham,  as  master, 
was  executed  after  the  time  when  the  former  are  supposed  to  have  parted  with  their 
owneiship  to  Betham. 

Then  comes  the  power  of  attorney,  which  was  given  to  the  agent  who  went  on 
board  to  superintend  for  the  owners. 

What  then  is  the  effect  of  this  instrumentl  Is  it  a  peculiar  mode  of  appointing 
the  master,  or  is  it  an  actual  parting  with  the  interest  in  the  vessel  pro  hac  vice,  so  as 
that  the  shippers  must  be  taken  to  have  contracted  with  the  charterer  pro  hac  vice. 
If  the  intention  be  doubtful,  or  if  the  instrument  contain  two  inconsistent  intentions, 
the  argument  of  public  policy  ought  certainly  to  have  considerable  weight.  Many 
cases  may  be  put  where  the  provisions  intended  by  the  parties  cannot  be  carried  into 
effect.  Ihus,  if  an  estate  in  fee  be  given,  conditions  inconsistent  with  the  rights  of 
tenants  in  fee  would  not  be  c<rried  into  effect.  Suppose  an  instrument,  framed  to 
give  one  of  two  partners  a  share  of  the  profits,  and  no  liability  in  case  of  loss.  Such 
party  would  be  clearly  liable  to  a  third  person,  even  if  such  third  person  knew  of  the 
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arrangement ;  the  efiFect  of  such  an  instrument  would  be,  to  make  him  a  partner  with 
the  usual  liabilities.  He  could  not  shield  himself  from  such  responsibility,  because  the 
right  to  receive  the  profits  places  him  in  the  situation  of  a  partner.  The  same  rule 
applies  to  ship-owners.  They  are  liable,  because  they  appoint  the  master  and  receive 
the  freight.  Boucher  v.  Lawson  (Cas.  temp.  Hardw.  85,  194).  The  tests  mentioned  in 
that  case  apply  here.  It  is  said,  that  Betham  was  owuer  pro  hac  vice.  Who  then 
was  [213]  captain  ]  Was  Betham  his  own  captain  ?  He  is  treated  by  the  instrument 
as  the  owners'  captain.  Suppose  Betham  had  been  discharged  under  the  provisions 
of  this  charterparty  before  he  reached  Calcutta,  and  Oviatt  had  taken  auother  ciiptaiu, 
and  they  had  received  goods  on  board,  whom  would  the  new  captaiu  have  bound  by 
his  signature  to  a  bill  of  lading?  Could  it  be  said,  that,  in  such  case,  Betham  would 
have  been  bound  ? 

[Tindal,  C.  J.     Betham,  in  that  case,  might  still  have  loaded  the  vessel.] 

Suppose  Betham  had  not  interfered  in  such  loading,  but  the  shippers  had  taken 
bills  ot  lading,  signed  by  such  new  captain,  the  argument  on  the  other  side  must  go 
the  length  of  contending,  that  Betham  alone  would  have  been  liable. 

Examining  this  contract  by  every  test,  it  seems  not  to  be  a  contract  by  which  any 
right,  interest,  or  property  in  the  vessel  was  intended  to  pass  ;  but  a  mere  ngreement, 
by  which  Betham  was  to  have  the  commaud,  partly  for  the  benefit  of  the  owners,  and 
partly  for  his  own  benefit.  Such  an  agreement  cannot  bind  third  parties,  so  as  to 
relieve  the  owners  from  their  responsibility,  and  the  knowledge  of  it  by  such  third 
parties  cannot  vary  its  legal  effect. 

Campbell  in  reply,  i'o  constitute  a  freighter,  it  is  not  necessary  that  he  should 
have  the  entire  and  absolute  possession  of  the  hull,  and  the  appointment  of  the  master 
and  crew.  That  is  not  usually  the  case  in  contracts  of  artreightment  in  this  country. 
In  Savilie  v.  CuiiifMH  (2  B.  &  Aid.  503),  and  Tate  v.  Meek  (8  Taunt.  •2^0),  although 
there  was  a  clear  freighting,  it  was  still  held,  that  the  absolute  owners  were  so  far  in 
possession,  as  to  have  a  lie  i  for  the  freight  under  the  charter.  The  words  and  pro- 
visions of  the  present  charter  will  be  found  to  be  nearly  similar  to  those  in  ordinary 
use.  [214]  In  Vallejo  v.  Il'lieeler,  ,'<oares  v.  Thointon,  James  v.  Jorns,  and  Mackenzie  v. 
liuw,  there  were  no  words  of  actual  demise,  but  the  usual  stipulations  for  taking  on 
board  and  carrying.  In  almost  all  contracts  of  this  nature,  as  iu  the  present,  the 
absolute  owner  finds  the  stores  and  provisions.  The  freighter  is  the  person  who  may 
put  up  the  ship  as  a  general  ship  for  his  own  profit,  who  may  ship  what  he  chooses, 
and  who  is  to  have  the  freight,  independently  of  what  the  absolute  owners  aie  to 
have.     Such  freighter  becomes  the  carrier,  because  he  get5  the  freight. 

There  is  nothing  inconsistent  with  public  policy  in  such  an  arrangement.  The 
shipper  catuiot  have  the  security  of  both  the  absolute  owner,  and  the  owner  pro  hac 
vice ;  and  the  latter  is  quite  as  likely  to  be  responsible  as  the  former. 

Cur.  adv.  vult. 

The  opinion  of  the  Court  was  now  delivered  by  Tindal,  L.  C.  J.  In  this  writ  of 
error,  the  sole  question  appears  to  be,  whether,  upon  the  legal  construction  of  the 
charterparty,  set  out  at  length  in  the  special  verdict,  the  defendants  below  were  the 
owners  of  the  vessel  called  the  "Benson,"  at  the  time  the  contract  for  the  carriage 
and  conveyance  of  the  goods  in  question  was  made  ;  or  whether,  on  the  contrary, 
Betham,  the  captain  and  freighter  of  the  vessel,  became,  pro  tempore,  the  owner 
thereof;  for  the  present  action,  although  in  form  an  action  upon  a  tort,  is  virtually 
and  subsUntially  an  action  upon  the  contract  contained  in  the  bill  of  lading,  set  out 
in  the  declaration.  To  decide,  therefore,  whether  the  action  is  rightly  brought,  it 
must  be  ascertained  with  whom  the  contract  was  made  :  whether  with  the  defendants 
below,  as  the  owners  of  the  vessel,  through  Betham,  as  their  master  or  agent,  or  with 
Betham  himself,  as  the  freighter  and  owner  pro  hac  vice,  for  his  own  benefit,  and  on 
his  own  behalf. 

Now  the  special  verdict  has  found  two  things  :  first,  that  [215]  this  charterparty 
was  entered  into  bona  fide,  by  which  we  understand  that  there  was  no  secret  or  sinister 
design  in  framing  this  charterparty,  to  leave  the  ship-owners  in  the  dominion  of  their 
ship,  and  the  enjoyment  of  the  profits,  and,  at  the  same  time,  to  exempt  them  from 
responsibility  to  the  shippers  of  goods ;  but  that  the  real  object  of  the  owners  and 
the  freighter  was  such  as  is  to  be  collected  from  the  charterparty  itself,  and  such  only. 
The  other  fact  found  by  the  Jury  is,  "that  the  charterparty  was  communicated  to 
the  plaiutitfs  below,  before  the  shipping  of  the  goods,  and  that  the  plaintitts,  before 
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that  time,  read  the  chaiterparty,  and  received  a  copy  thereof,"  which  latter  finding 
neeatives'  any  inference  that  would  otherwise  arise,  that  Betham,  by  reason  of  his 
command  of  the  vessel,  was  held  out  by  the  defendants  to  the  plaintiff's  below  as  their 
agent  in  the  conduct  and  management  of  the  ship,  as  they  knew  the  real  situation  and 
relative  rights  of  the  captain  and  the  owners,  before  they  put  their  goods  on  board  to 

be  carried  on  that  voyage.  .      ,      ,        r    t.  •        r    u 

The  question  to  be  considered,  therefore,  is  simply  that  of  the  constrcction  of  the 
charterparty  ;  and  we  think,  upon  the  whole  instrument  taken  together,  the  construc- 
tion is  such,  as  to  constitute  Betham,  as  between  him  and  the  shippers  of  goods,  the 
owner  of  the  ship,  during  the  continuance  of  the  voyage  described  in  the  charter. 

In  the  first  place,  by  the  terms  of  the  charterparty,  the  owners  covenant,  "  that 
the  ship  shall,  if  required  be  kept  and  continued  in  the  service  described  therein, 
durin''  the  term  of  twelve  calendar  months,  and  such  longer  time  as  may  be  necessary 
to  complete  the  voyage;"  and  Betham,  on  the  other  hand,  covenants  "to  accept, 
receive,  and  take  the  ship  into  his  service  for  the  term  of  twelve  calendar  months 
certain,  and  until  the  voyage  shall  be  ended,  and  to  pay  to  the  owner  for  the  use  or 
hire  of  the  said  ship,  at  and  after  the  rate  of  twent3'-tive  shillings  per  ton  per  calendar 
month,  during  the  said  term  of  twelve  calen-[216]-dar  months  certain,  and  until  her 
retuiii  to  the  port  of  London,  and  clearance,  or  up  to  the  day  of  her  being  lost, 
captured,  or  last  seen  or  heard  of." 

But  it  is  objected  by  the  plaintitls  below,  that  such  contract  contains  no  words  of 
express  demise;  and  undoubtedly  it  does  not.  But  even  in  a  lease  of  lands,  no  such 
words  are  absolutely  necessary.  "But  any  words  which  amount  to  a  grant,  are 
sufficient  for  a  lease  "  (Co.  Litt.  45  b.).  And  there  are  cases  in  the  books,  that  if  a 
man  covenants  that  A.  shall  have  the  land  for  a  term,  rendering  rent,  or  that  the 
covenantee  shall  enjoy  the  land  (R.  1  Leon.  136),  these  words  would  amount  to  a 
lease.  Now,  the  present  case  comes  very  near  those  referred  to ;  for  the  owners  do 
covenant,  that  the  ship  shall  be  kept  in  the  service  of  Betham  for  a  certain  time ; 
Betham  covenants  that  he  will  receive  her  into  his  service  during  that  time,  and  that 
he  will  pay  for  the  use  or  hire  of  her,  a  certain  freight.  Stipulations,  that  appear 
equivalent,  in  their  eflect,  to  an  actual  demise  of  the  ship. 

But  further,  the  whole  of  the  ship  is  so  far  parted  with,  that  it  is  thought  neces- 
sary that  Betham  should  covenant  with  the  owners,  that  they  should  have  liberty  to 
load,  on  the  outward  voyage,  iron  and  other  articles,  not  exceeding  in  the  whole 
100  tons. 

Again,  the  mode  in  which  the  ship  was  to  be  used,  and  in  which  the  freight  reserved 
by  the  charterparty  is  to  be  paid,  support  the  same  construction  of  the  charterparty. 
The  ship,  both  on  her  outward  and  homeward  voyage,  was  to  be  put  up  by  Betham, 
(in  many  parts  of  the  charter  called  the  freighter),  as  a  general  carrying  ship.  The 
freight,  which  the  owners  stipulate  to  receive  from  him,  is  quite  independent  of  that 
which  he  receives  for  the  carriage  of  goods  ;  theirs  is  a  time  freisjht,  his  depends  on 
the  carriage  of  the  goods  shipped.  If  the  ship  went  out  [217]  without  any  cargo,  or 
was  lost  before  her  arrival  at  her  outward  or  homeward  port  of  destination,  (in  which 
cases  Betham  might  receive  no  freight),  the  owners  would  still  receive  the  same 
amount  as  if  she  had  returned  full,  or,  in  case  of  the  loss  of  the  ship,  up  to  the  day 
of  her  loss.  Lnder  these  circumstances,  we  think  the  captain,  in  putting  up  the  ship 
as  a  general  ship,  and  signing  bills  of  lading,  cannot  be  considered  as  acting  as  the 
servant  or  agent  of  the  ship  owners,  or  in  anv  other  manner  than  as  the  temporarv 
owner  of  the  ship. 

Three  objections  have  been  principally  relied  on  in  ari^ument  bv  the  defendants 
in  error,  first,  that  the  same  person  who  takes  the  ship  a.s  freighter,  was  himself 
appointed  the  captain  by  the  owners  of  the  ship.  2ndlv,  That  an  agent  was  put  on 
board  by  the  owners  with  powers  inconsistent  with  Betham's  ownership  of  the  vessel 
pro  tempore.  And  Srdly,  That  the  owners  virtuallv  received  the  benefit  of  the 
homeward  freight,  by  the  transmission  of  the  freight  bills  to  England. 

Jiut  with  respect  to  the  first  objection,  it  is  almost  the  inva.iable  practice  and 
usage,  that  the  owners  of  a  ship,  although  they  let  it  out  upon  freight  to  a  charterer, 
do  themselves  appoint  the  captain  and  the  crew ;  the  chartering  of  the  ship  not  being 
so  much  the  chartering  of  the  hull,  as  of  the  ship  in  a  state  fit  for  the  purposes  of 
mercantile  adventure  There  seems  no  reason,  therefore,  that  the  chartenng  of  the 
smp,  in  any  particular  case,  to  the  captain   of  that  ship,  should   create  any  more 
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respousibility  in  the  owners  to  the  shippeis  of  goods,  where  such  fact  is  made  known 
to  them,  than  if  the  ship  were  freighted  to  an  entire  stranger. 

The  second  objection  is  answered  by  reference  to  the  charterparty,  by  which  it 
appears,  that  the  authority  of  the  agent  was  limited  to  the  superintendence  of  the 
acts  of  Betham,  as  captain,  and  not  as  freighter ;  the  utmost  authority  given  to  the 
agent  being  that  of  displacing  the  [218]  master  and  appointing  another,  in  case 
Betha'u  should  be  guilty  of  a  breach  of  any  of  the  covenants  or  agreements  on  his 
part.  But  if  Betham  ceased  to  be  master,  he  did,  nevertheless,  by  the  terras  of  the 
charterparty,  continue  to  be  the  freighter  of  the  ship,  possessing  the  same  power  to 
take  goods  on  board,  and  liable  to  the  same  responsibilities,  on  the  one  hand,  to  the 
owners,  for  the  time-freight  for  which  he  had  contracted ;  on  the  other  hand,  to  the 
shippers  of  goods,  for  the  safe  conveyance  of  the  goods  shipped. 

As  to  the  third  objection,  the  charterpary  gives  the  owners  a  security  upon  freight 
bills  received  bj'  the  freighter,  but  gives  the  owners  no  direct  or  immediate  interest 
in  the  freight  earned,  the  whole  of  the  surplus  of  which  beloni^s  to  Betham.  If 
Betham  had  obtained  no  homeward  cargo  from  Calcutta,  so  that  no  freight  bills 
could  have  been  transmitted,  the  owners  would  still  have  been  entitled  to  their  time- 
freight.  The  freight  earned  by  Betham  on  the  intermediate  voyage,  for  twelve 
months  in  India,  does  not  become  a  security  to  the  owners.  Even  in  the  homeward 
voyage,  if  the  ship  had  been  lost,  there  might  have  been  no  freight  payable  to  the 
freighter,  but  still  he  must  have  made  good  his  own  liability  to  a  monthly  freight, 
for  the  use  and  hire  of  the  vessel. 

Upon  the  whole,  therefore,  we  think  that  the  eflect  of  this  charterparty  was  to 
make  the  freighter  the  legal  owner  of  this  ship  pro  tempore,  and  that  the  freight  for 
the  carriage  of  these  goods  was  paid  to  him  for  his  own  use  ;  and  consequently,  that 
the  defendants  below  are  not  liable  to  an  action  for  the  non-delivery  of  the  goods. 
We  therefore  think  that  the  judgment  of  the  Court  of  King's  Bench  must  be  reversed. 

Judgment  reversed. 


[219]  Cooper  v.  Hawkes.  Exch.  of  Pleas.  18.30.— Where  a  defendant  demurs 
for  delay,  and  there  is  not  a  sufficient  number  of  days  in  the  Term  to  enable  the 
plaintiff  to  conform  to  the  usual  practice  in  cases  of  demurrer,  the  Court  will 
allow  a  concilium  moved  for  on  the  last  day  but  two  of  the  Term,  to  be  drawn 
up  for  the  last  day  of  Term,  although  no  rule  be  given  to  bring  in  the  paper 
books,  and  no  paper  books  be  in  fact  delivered 

In  this  Ciise  the  defendant  pleaded  the  delivery  of  two  pipes  of  wine  in  accord 
and  satisfaction  of  the  plaintiff's  claim  ;  the  plaintiff  took  issue  on  this  plea,  and  the 
defendant  demurred  to  the  plaintiff  s  replication  foi'  delay.  After  joinder  in  demurrer, 
no  rule  having  been  given  to  bring  in  the  demurrer  books,  and  no  paper  books  having 
been  in  fact  delivered,  Alexander,  on  Saturday,  27th  November,  moved  for  a  concilium 
to  be  drawn  up  on  Monday  the  last  day  of  Term,  29th  November.  He  cited  Tidd's 
Practice,  789,  where  it  is  laid  down,  that  "  where  a  sham  plea  is  pleaded,  and  a 
demurrer  to  the  replication  appears  to  have  been  filed  for  delay,  the  Court,  when 
there  are  not  four  days  remaining  of  the  Term,  will  grant  a  concilium  for  the  last 
day  of  it.  And  where  it  appeared  that  the  defendant  had  demurred  for  delay,  the 
Court  refused  to  set  aside  an  order  for  a  concilium,  although  four  days  had  not  been 
given  to  the  defendant  to  return  the  demurrer  book." 

Chilton,  contra,  contended,  that  the  rule  could  not  be  granted.  By  the  practice 
of  this  Court,  the  rule  for  a  concilium  is  a  four-day  rule,  and  before  a  concilium  can 
be  moved  for,  there  must  be  a  four-day  rule  to  bring  in  the  demurrer  books.  These 
intervals  of  time  are  necessary,  to  enable  the  Court  to  see  what  the  real  nature  of  the 
case  is,  and  ought  not  in  practice  to  be  dispensed  with,  ThiUusson  v.  BaiUie  (2  Anstr. 
499).  In  this  case,  no  rule  has  been  given  to  bring  in  the  demurrer  books,  and  they 
have  not  in  fact  been  delivered.  The  cases  cited  by  Tidd  do  not  support  his  position. 
In  Gent  v.  Vawlermoolen  (M'Cle.  &  Y.  24:6),  the  rule  to  bring  in  the  demurrer  books  had 
been  waived,  and  in  fact  the  books  had  been  delivered.  So,  in  Harrison  v.  [220] 
Jiicliurdwii  (ibid.),  the  books  had  actually  been  delivered,  and  the  rule  for  the 
concilium  was  drawn  up  as  a  four-day  rule. 

The  Master  certified  that  the  practice  i-equiring  a  foui-day  rule  to  bring  in  the 
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demurrer  books,  and  a  four-day  rule  for  a  concilium,  had,  ou  some  occasions,  been 
I'elaxed,  where  the  demurrer  was  obviously  for  delay.  ,•      -       v, 

Baylfy  B  As  there  are  instances  in  which  the  strict  rule  of  practice  has  been 
departed  from^  and  this  is  a  very  fit  case  for  a  departure  from  that  rule,  let  the 
concilium  be  diawn  up  for  the  last  day  of  Term. 

Kule  accordingly. 

The  Attorney-General  v.  Siddon.  Kevenue.  1830.— Where  a  trader  harbours 
and  conceals  smuggled  goods,  he  is  liable  in  penalties  for  the  illegal  act  of  a 
servant,  done  in  the  conduct  of  the  business,  with  a  view  to  protect  the  smuggled 
goods,  though  the  master  be  absent  at  the  time,  and  the  act  be  done  by  the 
servant  upon  the  exigency  of  the  occasion,  when  the  goods  are  discovered. 

rS.  C.  1  Tyr.  41  ;  9  L.  J.  Ex.  (0.  S.)  7.  Adopted,  Colnnan  v.  Richis,  18.55,  16  C.  B. 
loi;  3  C.  L.  R.  795;  Semie  v.  Reynolds,  1866,  7  B.  &  S.  704.  Distinguished, 
Newman  v.  Jones,  1886,  17  Q.  B.  D.  137.] 

Information  for  penalties.  The  second  count  of  the  information  charged,  that  the 
defendant  harboured  and  concealed  tobacco,  the  duty  thereon  not  having  been  first 
paid  ;  and  the  seventh  count  charged,  that  the  defendant  used  and  employed  a  ceitain 
permit  for  another  purpose  than  to  accompany  the  goods  for  which  it  had  been 
obtained  and  granted. 

At  the  trial,  before  Alexander,  L.  C.  B.,  at  the  Middlesex  Sittings  after  Easter 
Term,  the  following  appeared  to  be  the  facts  of  the  case : — An  excise  ofKcer,  upon 
making  his  survey,  discovered  upon  the  premises  of  the  defendant  a  quantity  of 
tobacco,  for  which  he  requested  to  see  the  permit.  The  servant  of  the  defendant, 
who  managed  his  business,  said,  that  he  had  a  permit,  and  should  be  able  to  find  it, 
if  it  were  not  in  the  desk,  which  was  locked  up.  In  fact,  there  was  no  permit  for 
this  tobacco  ;  but  the  servant  sent  a  boy  and  obtained  a  permt  for  the  removal  of 
tobac-[221]-co  from  the  stock  of  S.  &  Co.  to  the  stock  of  the  defendant,  which  he 
produced  to  the  excise  otficer,  as  the  permit  for  the  removal  of  the  tobacco  discovei'cd. 
This  permit  was  for  the  removal  of  a  different  description  of  tobacco,  and  was  granteii, 
as  appeared  by  the  date,  after  the  discovery  was  made  by  the  excise  officer.  At  the 
time  of  this  discovery,  the  defendant  was  from  home,  and  had  been  absent  for  some 
time  previously.  Upon  these  facts,  it  was  contended,  that  this  being  in  the  nature 
of  a  criminal  proceeding,  the  defendant  was  not  liable  for  the  act  of  his  servant,  unless 
the  act  was  done  with  his  knowledge  and  privity,  of  which  there  was  no  evidence ; 
but  the  Lord  Chief  Baron  told  the  Jury,  that  the  defendant  was  liable  for  the  act 
of  his  agent  in  the  conduct  of  his  business;  and  the  -lury,  iindei'  this  direction,  found 
a  verdict  for  the  Crown,  upon  the  second  and  seventh  counts 

In  Trinity  Term,  Jervis  obtained  a  rule  to  enter  a  verdict  for  the  defendant,  ou 
the  seventh  count,  oi-  for  a  new  trial;  against  which — 

Clarke  and  W  alton  shewed  cause.  An  information  for  penalties  is  not  strictly  a 
criminal  proceeding,  but  is  in  the  nature  of  a  civil  remedy,  to  recover  a  debt  due  to 
the  Crown.  In  a  case  like  the  present,  therefore,  the  master  is  answerable  for  the 
act  of  his  servant,  done  in  the  conduct  of  his  business,  although  it  may  be  admitted, 
that  for  a  felony,  he  would  not  be  liable.  Thei'e  are  many  authorities  for  the  liability 
of  the  principal  in  such  cases  Thus,  a  master  may  be  charged  in  trover  for  conver- 
sion by  his  servant,  Meml  v.  Hamoiul  (Str.  505),  although  the  servant  is  al.so  liable  ; 
Stephens  v.  Elwall  (4  M.  &  S.  259) ;  and  a  sheriff  is  liable  for  the  act  of  Li.?  officer. 
Brown  v.  Vompton  (8  T.  R.  424).  In  a  late  case.  Rex  v.  GrUch  (M.  &  M.  433),  this 
doctrine  was  fully  discussed.  I  hat  [222]  was  an  information  for  a  libel  in  a  news- 
paper, and.  It  appealing  that  the  defendant  never  interfered  in  the  management  of 
the  paper,  and  wa.s,  at  the  time  of  the  publication,  at  a  distance  of  more  than  100 
miles  from  London,  where  the  paper  was  published,  it  was  contended  that  he  was  not 
liable  for  the  act  of  his  agent.  But  Lord  Tenterden  was  of  opinion,  that  a  per.son 
who  derives  profit  from,  and  furnishes  the  means  for  carrying  on  the  concern,  and 
intrusts  the  conduct  of  it  to  one  whom  he  selects,  and  in  whom  he  confides,  is  answer- 
able for  the  act  of  that  agent ;  and  the  defendant  was  found  guilty.  So,  here,  the 
act  IS  done  m  the  business  of  the  defendant,  from  which  he  derives  a  profit,  and  by 


I 
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a  person  selected  by  the  defendant,  and  in  whom  he  confides.  To  hold  the  defendant 
irresponsible,  would  be  to  paralize  the  revenue  laws,  for,  if  absence  were  an  excuse, 
no  penalty  could  ever  be  enforced,  and  the  laws  might  be  evaded  with  impunity. 

John  Jervis,  contra.  The  argument  of  inconvenience  cannot  apply,  for  the  party 
who  does  the  act  is  responsible,  and  by  proceeding  in  rem  the  goods  are  forfeited. 
Strictly  speaking,  this  is  not  a  criminal  proceeding ;  but  it  is  in  the  nature  of  a 
criminal  proceeding,  inasmuch  that  no  new  trial  can  be  granted  after  a  verdict  for  the 
defendant,  and  therefore  it  must  be  regulated  by  the  same  rules  as  if  it  were  strictly 
a  proceeding  of  that  nature.  Now,  it  must  be  admitted,  that,  in  a  civil  proceeding, 
a  principal  will  be  answerable  for  the  act  of  his  servant,  done  in  his  master's  employ ; 
but  even  this  is  subject  to  this  limitation,  viz.  that  a  master  is  not  liable  for  an  act 
done  wilfully  by  his  servant.  M'Maims  v.  Crickelt  (1  East,  106),  Bovxhn  v.  Koidstrom 
(1  Taunt.  568),  Croft  v.  Alison  (4  B.  &  Aid.  590).  Nor  is  he  liable  for  an  act  done  by 
the  servant  exceeding  his  authority,  either  express  or  implied.  Thus,  if  "I  command 
my  servant  to  distrain,  and  [223]  he  ride  on  the  distress,  he  shall  be  punished,  and 
not  I."  Noy's  Maxims,  c.  44.  A  sheriff  is  liable  for  the  act  of  his  officer,  upon 
grounds  of  public  policy,  and  a  proprietor  of  a  newspaper  is  liable  for  a  publication 
by  his  editor,  upon  grounds  of  public  expediency,  and  because  where  the  conduct  of 
the  paper  is  wholly  intrusted  to  the  editor,  every  publication  is  within  the  scope  of 
this  general  authority,  and  a  particular  authority  is  presumed  for  the  particular  publi- 
cation. But  there  is  no  case  in  which  a  master  has  been  held  liable  for  the  act  of  a 
servant,  who  quits  sight  of  the  object  for  which  he  is  employed,  and,  without  having 
in  view  his  master's  orders,  does  that  which  his  own  malice  and  his  own  will  suggest. 
In  a  case  like  the  present,  an  authority  cannot  be  presumed  for  an  act  which  is  illegal, 
and  certainly  the  master  can  only  be  liable,  upon  a  finding  by  the  Jury,  that  the 
servant  had  authority,  either  express  or  implied,  to  do  the  act.  In  R.  v.  Gutch,  the 
question  of  authority  was  left  to  the  Jury,  and  the  same  course  ought  to  have  been 
adopted  in  this  case.  But  if  this  be  viewed  strictly  as  a  criminal  proceeding,  it  is 
clear  that  the  defendant  will  not  be  liable.  The  rule  of  the  criminal  law  is,  that  he 
only  is  liable  who  does  the  act,  or  procures  it  to  be  done.  li.  v.  Huggins  (2  Ld.  Kaym. 
1580).  No  authority  can  be  presumed  ;  and  if  the  agent  wilfully  commit  an  act 
varying  in  substance  from  the  instigation,  or  the  same  act  upon  a  different  object, 
the  principal  will  not  be  liable.  There  are  cases  in  which  a  master  has  been  held 
liable  for  the  acts  of  his  servant  in  selling  articles  in  which  his  master  deals,  and  in 
the  manufacture  of  articles  which  the  master  himself  is  presumed  to  make.  Such  was 
the  case  of  B(.r  y.  Dixon  (3  M.  <t  S.  11),  in  which  the  defendant  was  indicted  for 
mixing  crude  alum  with  bread  ;  and  it  appeared  that  the  alum  in  question  was  mixed 
by  the  foreman  of  the  defendant,  and  that,  if  diluted  and  used  in  moderate  quantities, 
it  was  in  [224]-noxious  ;  but  the  Couit  held  that  the  defendant  was  liable.  In  that 
case,  it  did  not  appear  clearly,  that  the  defendant  was  ignorant  of  the  act  of  his 
servant ;  but,  on  the  contrary,  he  knew  that  a  certain  quantity  of  alum  was  used ; 
the  servant,  therefore,  had  authority  to  do  the  act :  and,  in  selling  the  articles  of  his 
master's  trade,  a  servant  has  also  an  authority,  for  he  acts  within  the  ordinary  scope 
of  the  general  authority  received  from  his  master. 

Clarke,  in  reply.  The  distinction  between  the  liability  of  a  master  for  the  act  of 
his  servant,  in  a  civil  and  criminal  proceeding,  is  well  understood.  If  the  servant  of 
a  chemist  sell  poison  in  his  master's  shop,  by  mistake,  and  the  purchaser  take  it  and 
die,  the  master  is  not  liable  ;  but  if  the  purchaser  take  it  and  recover,  the  master  is 
liable  in  a  civil  action  for  the  negligence  of  his  servant. 

Cur.  adv.  vult. 

Alexander,  L.  C.  B.,  (after  stating  the  pleadings  and  facts  of  the  case,  proceeded 
thus) : — 

The  objection  to  the  conviction  which  took  place  in  this  case  was,  that  the  master, 
the  defendant,  did  not  appear  to  have  taken  any  personal  share  in  the  transaction, 
and  the  controversy  was,  whether  he  was  liable  iu  these  proceedings  for  the  act  of  his 
servant.  It  is  my  opinion  that  he  was  liable.  The  second  count,  on  which  the  defen- 
dant was  also  convicted,  was  for  harbouring  and  concealing  this  tobacco.  There  was 
no  evidence  to  warrant  the  conviction  upon  that  count,  except  that  the  tobacco  was 
found  on  the  premises  of  the  defendant.  It  is  an  occurrence  of  every  day  to  convict 
upon  such  evidence,  and  if  the  rule  were  otherwise,  the  laws  would  be  completely 
inoperative.     It  is  always  competent  to  the  defendant  to  prove  his  innocence  if  he 
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can,  but  the  finding  is  prima  facie  evidence  upon  which  these  convictions  proceed. 
If  he  does  not  [225]  prove  hi.=  innocence,  the  law  presumes  his  guilt  from  the  fact  of 
the  goods  being  found  concealed  upon  his  premises. 

Now,  it  appears  to  me,  that  for  the  same  reasons  and  upon  the  same  principles, 
whatever  a  servant  does  in  the  course  of  the  employment  with  which  he  is  intrusted, 
and  as  a  part  of  it,  is  the  master's  act.  The  legal  presumption  is  so,  unless  the  contrary 
be  shewn.     It  is  the  presumption  that  the  master  authorized  it. 

This  is  admitted  to  be  true,  as  far  as  civil  liability  goes  ;  but  it  is  argued  that  it 
is  not  true  as  to  criminal  or  penal  consequences.  How  far  this  rule  may  extend  in 
criminal  proceedings,  I  will  not  upon  this  occasion  presume  to  say,  but,  to  a  certain 
extent,  it  unquestionably  has  been  applied  to  criminal  proceedings.  The  cases  of  The 
King  V.  Dixon  (3  M.  &  S.  11),  and  The  King  v.  Gutch  are  of  that  description. 

In  the  ease  of  The  King  v.  Dixon,  it  appeared  that  alum,  though  prohibited,  was  no 
unhealthy  or  mischievous  thing,  if  mixed  in  a  particular  form,  and  if  propei-ly  mixed  ; 
but  that,  if  it  was  done  imprudently  or  inadvertently  in  a  crude  state,  it  was  extremely 
mischievous ;  in  which  state  it  had  been  mixed  in  that  case.  No  doubt  the  master 
had  authorized  its  mixture,  but  he  had  probably  intended  that  it  should  be  mixed  in 
the  proper  way  of  mixing  it,  so  as  not  to  be  mischievous,  although  even  then  it  is  a 
breach  of  the  law ;  but  he  was  indicted  and  convicted,  and,  I  believe,  punished,  upon 
the  principle  of  being  liable  for  the  acts  of  his  servant. 

It  is  not  necessary  for  me,  however,  upon  the  present  occasion,  and  for  the  present 
purpose,  to  say  how  far  this  principle  might  extend,  for  I  think  it  quite  clear,  that  it 
extends  to  this  case.  The  provisions  of  the  legislature  would  be  inefficacious,  if  the 
master  for  whose  benefit  the  operation  is  intended,  were  to  escape  these  penalties 
which  the  [226]  legislature  has  imposed,  where  the  act  was  done  in  pursuance  of 
the  general  purpose,  which  the  servant  was  undoubtedly  authorized  by  the  master  to 
carry  into  effect.  It  is  evident,  that  all  those  provisions  would,  but  for  this  construction, 
be  unavailing. 

The  argument,  in  some  measure,  proceeds  upon  a  notion  that  this  is  a  criminal 
proceeding.  For  some  purposes,  unquestionably,  this  proceeding  has  received  a  narrow 
construction,  because  it  resembles,  in  some  respects,  a  criminal  proceeding ;  but,  on 
the  other  hand,  it  is  said  to  be  a  civil  demand  of  the  Crown.  Without  entering  into 
that  question,  I  think,  that  the  doctrine  of  responsibility  applies  to  this  case,  and  that 
the  demand  of  the  Grown  would,  in  very  few  instances,  be  effectuated,  if  it  were 
undeistood  that  the  master  was  not  liable  for  the  conduct  of  his  servant.  Then  a 
man  of  stiaw  would  be  put  up,  and  the  real  peison  who  was  to  derive  the  benefit,  and 
who  could  alone  be  effectually  subjected  to  the  demand  on  the  part  of  the  Crown, 
would  escape.  I  think,  therefore,  that  the  rule  must  be  discharged,  and  that  the 
conviction  upon  the  seventh  count  is  perfectly  right 

^A^'LEY,  B.  I  am  of  the  same  opinion  with  the  L.  C.  B.  In  the  first  place,  I  con- 
sider this  as  being  not  properly  a  criminal  proceeding,  but  a  civil  proceeding,  for  the 
purpose  of  recovering  that  which  is  a  debt  of  the  Crown.  It  is  a  penal  proceeding. 
An  action  to  recover  the  amount  of  penalties  for  giving  receipts  upon  unstamped 
paper,  IS  a  penal  proceeding.  But  I  do  not  consider  that  as  being  a  criminal  proceeding. 
But  whatever  the  nature  of  this  proceeding  is,  whether  penal  or  merelv  civil,  this  "is 
a  case  in  which,  to  my  mind,  the  act  of  the  servant  is  to  be  considered  as  being  an 
act  done  in  the  master's  business,  and  within  the  scope  of  the  authority  probably  given 
by  the  master  to  the  servant.  .    i  j  & 

[227]  This  is  not  the  ordinary  case  of  a  servant  selling  in  his  master's  shop  the 
articles  ni  which  the  master  deals,  in  which  it  is  quite  clear  that  he  is  acting  within 
the  ordinary  scope  of  the  authority  which  he  has  received  from  his  master,  and 
theretore  that  the  act  of  the  servant,  in  making  the  sale,  is  the  master's  act ;  upon 
which  principle  all  the  cases  of  libel  have  gone.  The  Kinq  v.  Almon  (5  Bur.  2636), 
Thehmg  v.  Gulch  (M.  &  M.  433).  In  these  cases,  the  act  of  the  servant  was  considered 
as  being  the  master  s  act. 

Neither  is  this  the  case  of  an  act  done  by  a  servant  in  the  manufacture  of  articles 
Which  the  master  is  himself  to  manufacture.  There  the  servant  is  merelv  acting  in 
the  Ousine.ss  of  the  master,  and  within  the  scope  of  the  authority  which  he  actually 
receives  from  his  master.  The  authority  which  he  receives  from  his  master  is  an 
authority  to  make  and  manufacture,  and  the  master  is  responsible  for  his  conduct 
prima  tacie,  as  to  the  means  he  adopts  in  making  and  manufacturing. 
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But  this  is  a  case  certainly  of  a  different  description,  and  I  agree  with  the  distinc- 
tion that  was  taken  when  it  was  argued,  that  this  does  not  fall  within  the  ordinary 
range  of  the  cases  of  a  servant's  act  being  the  master's  act.  But,  in  order  to  form  a 
judgment,  whether  this  is  the  master's  act  or  not,  and  within  the  scope  of  the  authority 
which  ought  to  be  considered  as  given  by  the  master  to  the  servant,  you  must  look  at 
the  nature  of  the  act,  and  see  with  what  view  that  act  was  done,  and  the  participation 
which  the  master  had  in  any  thing  to  which  that  act  referred. 

This  is  the  case  of  a  servant  of  a  fraudulent  master,  endeavouring  by  his  own  act, 
to  conceal  his  master's  fraud,  and  to  prevent  the  consequences  which  would  otherwise 
fall  upon  the  master  in  respect  of  that  fraud.  From  the  nature  of  the  service  in  which 
the  party  is  employed,  and  [228]  from  the  conduct  of  the  master  in  his  fraud,  you 
may  infer  whether  or  no  the  servant  had  prima  facie  an  authority  from  the  master : 
not  perhap.s,  specifically,  for  the  doing  of  this  specific  act,  but  for  the  purpose  of  doing 
that  which,  in  the  exercise  of  his  discretion,  upon  a  moment  of  embarrassment  which 
the  possession  of  an  improper  article  might  naturally  create,  the  servant  should  think 
and  deem  to  be  best. 

In  this  case,  the  master  has,  upon  his  premises,  certain  goods,  which  are  unlicensed  ; 
they  are  theie  without  a  regular  permit ;  a  detention  of  these  goods  would  bring  upon 
the  master  loss  of  character,  and,  to  a  certain  extent,  would  bring  upon  him  loss  of 
property,  and  subject  him  to  pecuniary  penalties.  Under  these  circumstances,  the 
master,  having  full  knowledge  that  the  things  were  there,  (for  we  are  bound  to  consider 
that  as  an  ingredient  in  the  case),  and  knowing  what  the  consequences  of  their 
detection  would  be  :  what,  in  the  course  of  such  a  business  so  illegally  carried  on, 
is  the  authority  which  you  would  naturally  expect  to  be  given  by  the  master  to  the 
servant  ?  I  cannot  conceive  that  it  would  be  any  thing  short  of  this  :  Do  what  you 
can  to  save  my  character ;  do  what  you  can  to  save  my  property  ;  do  what  you  think 
reasonable  for  the  purpose  of  protecting  me  from  the  penalties  which  will  follow 
detection.  Has  the  servant  any  purpose  of  his  own  to  answer?  None.  In  the 
conduct  he  pursues,  he  acts  not  for  his  own  benefit,  but  for  the  benefit  of  his  master. 
It  matters  not  to  him  whether  the  articles  are  seized  or  are  not  seized.  When  a 
servant  is  concerned  in  an  illegal  trade  of  this  description,  it  is  clearly  for  the  benefit 
of  the  master.  The  servant  runs  a  great  personal  risk  ;  and  why  ?  It  can  only  be  with 
a  view  to  protect  his  master.  When,  in  the  case  of  a  master  sanctioning  and  carrying  on 
an  illegal  traffic  of  this  description,  the  seivant  adopts  means  which  are  calculated  to  save 
the  master,  and  which  can  have  no  [229]  other  object,  it  seems  to  me,  that,  prima  facie, 
the  act  which  the  servant  adopts  for  the  purpose  of  saving  the  master  ought  to  be 
considered  as  being  an  act  done  by  him  in  the  service  of  such  master,  for  the  benefit 
of  such  master,  and  within  the  probable  authority  which  the  master  gives  to  the 
servant  with  reference  to  articles  of  that  description.  It  is  upon  this  giound,  I  think, 
that  there  was  prima  facie  evidence  to  charge  the  master  with  the  act  of  the  servant 
in  this  particular  case,  so  that  the  act  of  the  servant  was  to  be  deemed  the  master's 
act,  ami  within  the  scope  of  that  authority,  which  it  was  likely  the  master  would  give 
with  reference  to  articles  of  that  description.  We  must  always  form  our  judgment  of 
the  extent  and  nature  of  the  authority  which  the  master  confers  upon  his  servant,  by 
the  nature  and  character  of  the  business  in  which  the  servant  is  to  be  from  time  to 
time  employed. 

I  am  therefore  of  opinion,  that,  in  this  case,  there  was  prima  facie  evidence  to 
shew,  that  the  act  of  the  servant  was  the  act  of  the  master.  The  master  was  ceitainly 
at  liberty  to  have  produced  evidence  for  the  purpose  of  rebutting  that  prima  facie 
case  ;  but,  in  the  absence  of  any  evidence  to  rebut  that  case,  I  am  of  opinion,  that  it 
was  rightly  left  to  the  .Tury,  and  that  the  Jury  were  bound  to  consider  it  as  being  the 
master's  act,  and  that,  consequently,  the  verdict  on  the  seventh  count  is  right. 

Garrow,  B.  The  case  of  Rex  v.  Dimri  is,  to  my  mind,  decisive  of  the  present. 
The  extent  of  the  authority  can  only  be  gathered  from  the  circumstances  of  each  case  ; 
and  when  you  find  the  master  in  the  possession  of  illegal  goods,  the  act  of  the  servant, 
for  the  protection  of  those  goods,  with  no  personal  object  in  view,  is,  in  my  opinion, 
prima  facie  the  act  of  the  master. 

Val:gh.\n,  B.  I  entirely  concur,  not  only  in  the  deci-[230]-sion  which  the  Court 
have  come  to  upon  this  question,  but  in  the  reasons  which  have  been  given  for  that 
decision.  I  agree,  that,  in  order  to  fix  a  party  with  the  penalties  of  the  statute,  it 
is  necessary  that  the  Jury  should  be  satisfied,  by  reasonable  evidence,  either  that  the 
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party  accused  himself  did  the  illegal  act  charged  with  respect  to  the  permit,  or  that 
he  caused  it  to  be  done  by  the  instinmentality  of  the  servant,  who  may  have  authority 
for  that  purpose,  either  express  or  implied,  actual  or  constructive.  Now,  no  argu- 
ments have  been  addressed  to  the  Court  to  shew  that  the  defendant  was  improperly 
convicted  on  the  second  count,  which  imputes  to  him  the  offence  of  harbouring  and 
concealing  these  goods;  and  the  admission,  that  he  was  properly  convicted  upon 
that  count,  seems  to  me  to  put  an  end  to  this  question,  because,  upon  that  con- 
viction, the  reasonable  presumption  arises,  that  the  shopman  was  authorized  by 
the  master  to  do  the  act  upon  which  the  conviction  upon  the  seventh  count  proceeded. 
The  master  was  not  present  when  the  goods  were  deposited,  nor  was  the  master 
present  when  the  permit  in  question  was  fraudulently  obtained  ;  and  therefore,  if  the 
absence  of  the  master  from  the  premises  were  to  raise  a  presumption  in  his  favour  in 
this  instance,  it  would  equally  apply  to  the  other  count.  But  it  is  admitted,  that  he 
is  properly  charged  with  fraudulently  harbouring  and  concealing,  and  that  this  was 
an  act  done  in  order  to  cover  the  property,  in  endeavouring  to  get  a  permit  applicable 
to  that  property.  Therefore,  it  seems  to  me,  that  the  Jury  were  perfectly  warranted 
upon  this  evidence,  which  was  prima  facie  evidence,  liable  to  be  repelled  by  other 
evidence  which  might  contradict  the  presumption,  in  finding  the  defendant  guilty 
upon  the  seventh  count.  I  think  this  evidence  was  sufficient  to  raise  the  presumption, 
that  it  was  the  act  of  the  defendant.  This  is  not,  properly  speaking,  a  criminal  pro- 
ceeding ;  and  theiefore  the  distinction  taken  between  criminal  and  civil  proceedings 
does  not  apply.  This  [231]  is  in  some  measure  a  penal  proceeding,  but  it  is  not  a 
criminal  proceeding. 
Eule  discharged. 

ElDOUT,  Executor  of  Ridout,  v.  Bristow  et  Ux.  Exch.  of  Pleas.  1830. — A  widow 
gave  a  promissory  note  "for  value  received  by  my  late  husband:"  Held,  first, 
that  the  note  was  valid  on  the  face  of  it,  and  secondly,  that  the  defendant  was 
not  at  liberty  to  shew  as  a  defence,  that  it  was  given  as  an  indemnity  against 
liabilities  incurred  on  behalf  of  her  late  husband,  and  that  the  payee  had  not 
been  damnified. 

[S.  C.  1  Tyr.  84 ;  9  L.  J.  Ex.  (0.  S.)  48.] 

Assumpsit  upon  a  promissory  note  made  by  the  wife  of  the  defendant  dum  sola, 
widow  of  the  plaintiff's  testator's  son,  for  1001.,  expressed  to  be  payable  to  the 
testatoi'  twelve  months  after  date,  "for  value  received  by  my  late  husband."  Plea, 
non  assumpsit. 

At  the  trial,  before  Bolland,  B.,  at  the  last  Salisbury  Assizes,  the  plaintiff  having 
proved  the  note,  it  was  objected  for  the  defendant,  that  the  note,  upon  the  face  of  it, 
was  a  voluntary  note  for  the  payment  of  the  debt  of  anothei'  person,  without  considera- 
tion, and  was  therefore  void.  The  plaintiff  then  gave  evidence  of  liabilities  incurred 
by  the  testator  on  behalf  of  his  son,  the  late  husband  of  the  defendant's  wife,  and  of 
some  payments  in  respect  of  those  liabilities.  The  defendant  called  a  witness,  who 
proved  a  declaration  by  the  plaintiff's  testator,  that  his  son  had  died  worth  worse  than 
nothing,  for  he  owed  him  several  hundred  pounds  This  evidence  was  left  to  the 
Jury,  who  found  a  verdict  for  the  plaintiff;  and  the  leained  Baron  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit. 

_E.  Lawes,  Serjt.,  accordingly,  in  this  Term,  obtained  a  rule  for  that  purpose  ; 
against  which — 

Follett  now  shewed  cause.  The  question  in  this  case  is,  whether,  from  what 
appeared  on  the  face  of  the  note,  the  plaintiff  ought  to  have  been  nonsuited  on  the 
ground  that  there  was  no  sufficient  consideration  between  the  par-[232]-ties.  It  is 
quite  an  elementary  pruiciple,  that  a  promissory  note  imports  a  consideration,  and 
that  It  lies  on  the  defendant  to  impeach  it.  The  only  way  in  which  the  objection, 
as  arising  on  the  face  of  the  note,  can  be  put,  is  this,  that  a  legal  consideration  is 
negatived  by  what  appears  on  the  note.  It  is  clear,  however,  that  if  A.  owe  B.  a 
debt  and  a  third  person  choose  to  give  B.  a  note,  such  deljt  is  a  sufficient  considera- 
tion to  bind  the  maker  of  the  note.  The  cases  cited  as  to  the  consideration  necessary 
to  support  a  promise  to  pay  a  debt  due  from  a  third  person,  are  totally  inapplicable 
to  tms  case ;  for  the  plaintiff  here  is  not  suing  on  any  special  agreement  to  pay  the 
aebt  ot  a  thud  person,  but  on  an  instrument  which  imports  a  consideration.      It  is 
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said,  however,  that  the  defendant  had  no  assets  as  executrix  of  her  late  husband. 
That  did  not  appear  ;  but  if  it  did,  it  was  quite  immaterial.  In  Child  v.  Monins 
(5  15.  Moore,  282  ;  2  E.  &  B.  460),  where  the  defendants  gave  to  a  creditor  of  their 
testator  a  promis.sory  note,  whereby  "as  executors,  they  severally  and  jointly  promised 
to  pay  the  plaintitf,  on  demand,  with  interest,"  it  was"  held,  that  such  note  made  the 
defendants  personally  liable  ;  and  a  plea  that  they  were  executors,  and  had  given  the 
note  as  such,  and  plene  administraverunt  praeter  was  held  bad  on  demurrer.  But  even 
if  it  had  been  necessary  to  prove  any  consideration,  it  appeared  that  the  plaintitT's  testator 
had  made  himself  liable  for  the  debts  of  the  defendant's  late  husband,  and  evidence 
Wiis  given  to  prove  payments  under  such  liabilities,  and  the  Jury  found  that  the 
plaintiM  was  entitled  to  recover  the  whole  amount  of  the  note. 

E  Lawes,  Serjt.,  and  Barstow,  contra.  The  objection  is,  that,  on  the  face  of  this 
note  a  valid  consideration  is  negatived.  It  imports  a  voluntary  promise,  to  pay  the 
debt  of  another,  without  consideration.  Child  v.  Mmiiu  [233]  is  inapplicable  to  this 
case.  The  judgment  proceeded  upon  circumstances  apparent  in  that  case,  which  do 
not  exist  in  this.  The  promise  to  pay,  as  executors,  was  an  admission  that  the  defen- 
dants were  executors,  and  the  stipulation  to  pay  with  interest  shewed  the  present 
existence  of  a  debt,  and  a  forbearance,  which  was  a  sufficient  consideration.  Here 
there  was  proof  that  there  were  no  assets,  and  the  note  not  being  payal)le  with  interest, 
does  not  import  a  forbearance.  In  that  case  also,  the  promise  was  to  pay  jointly  or 
severally,  which  made  the  defendants  personally  liable  This  is,  in  fact,  an  indemnity 
note,  and  it  was  incumbent  on  the  plaintiff  to  shew  that  he  was  damnified.  He  did 
not  shew  that  he  was  damnified,  for  the  evidence  upon  that  subject  totally  failed. 
But  this  note  is  also  void,  because  it  does  not  sufficiently  express  a  consideration 
within  the  statute  of  frauds.  Wain  v.  IValters  (5  P]ast,  10),  Pmiui  v.  Hughes 
(7  T.  K.  350,  n.). 

B.WLEY,  B.  This  is  an  application  to  set  aside  a  verdict  for  the  plaintiff,  and 
to  enter  a  nonsuit.  It  is  an  action  upon  a  promissory  note  A  promissory  note, 
prima  facie,  imports  a  consideration,  and  it  is  not  necessary  to  give  evidence  of  con- 
sideration aliunde.  But  it  is  insisted,  that,  as  the  note  in  question  imports  on  the 
face  of  it  a  peculiar  description  of  consideration,  that  circumstance  varies  the  general 
rule,  and  throws  the  buithen  of  proving  consideration  upon  the  plaintiff,  and  it  is 
argued,  that  this  note  is  void  upon  the  face  of  it,  for  want  of  expressing  assets  or 
forbeai-ance.  It  is  perfectly  clear,  that  if,  instead  of  taking  a  note,  you  take  from  a 
third  person  a  written  secuiity,  which  cannot  be  supported  without  proof  of  considera- 
tion, that  security  must,  upon  the  face  of  it,  import  a  consideration,  and  there  must 
be  evidence  to  prove  such  consideration.  But  you  may  biud  yourself  by  [234]  an 
instrument,  which  in  its  form  imports  consideration,  without  expressing  the  considera- 
tion, or  proving  it  aliunde. 

In  this  case,  the  party  signed  a  promissory  note,  expressed  to  be  for  value  received 
by  her  late  husband.  She  appears  to  have  been  the  administratrix ;  but  even 
admitting  that  she  was  not,  and  supposing  that,  out  of  respect  to  the  memory  of  her 
late  husband,  she  had  agreed  to  give  a  note  for  what  was  due  from  him,  would  not 
such  a  note  be  binding]  I  take  it  that  it  would.  There  is  a  good  consideration, 
which  makes  it  reasonable  that  the  security  should  be  given  ;  it  is  not  a  case  of  the 
want  of  a  consideration,  but  of  the  existence  of  a  consideration. 

The  case  of  I'oppkicell  v.  fViIsm  (1  .Str.  264)  establishes  that  a  note  is  binding, 
though  it  purport,  on  the  face  of  it,  to  be  for  the  debt  of  a  third  person.  But  it  is 
said,  that  that  was  the  case  of  a  promise  to  pay  the  debt  of  a  living  person,  and  that 
therefore  there  was  a  forbearance,  which  is  a  good  consideration.  That  answer  does 
not  shew  that  the  case  is  inapplicable  to  the  present  question,  because  there  may  be 
forbearance  to  the  representatives  of  a  dead  man,  as  well  as  forbearance  to  a  man 
whilst  living. 

But  it  is  argued,  that  there  is  in  this  ca.se  an  absence  of  consideration,  because,  it 
is  said,  that  there  was  evidence  that  there  were  no  assets.  That,  however,  did  not 
appear,  though  there  was  evidence  that  there  might  ultimately  be  a  failure  of  assets ; 
for  the  evidence  only  shewed,  that  the  son  died  considerably  indebted  to  the  testator, 
and  there  was  no  proof  that  there  was  no  household  furniture,  or  other  assets. 

If  an  administratrix  take  upon  herself  to  give  a  security,  which  may  have  the  effect 
of  inducing  forbearance,  and  which  purports  to  bind  her  individually,  is  it  competent 
for  her  to  say,  you  must  prove  assets  1     To  my  mind,  the  act  of  giving  such  a  security 
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supersedes  the  necessity  of  [235]  an  investigation  as  to  there  being  assets  It  seems 
to  me  that  the  words  "value  received  by  my  late  husband,  do  not  make  the  proof  of 
assets' necessary  ;  and  I  go  still  further  and  say,  that  it  was  not  competent  for  her  to 
shew  that  there  were  no  assets.  .  ,     .. 

The  case=  upon  the  statute  of  frauds  do  not  apply  to  the  present,  nor  do  the  cases 
in  which  it  has  been  held  that  a  promise  to  pay  the  debt  of  a  third  person  without 
consideration  is  nudum  pactum.  It  is  just,  that  a  promise  to  pay  that  which  I  am 
under  no  legal  or  moral  obligation  to  pay,  should  be  considered  as  nudum  pactum  ; 
but  this  does  not  apply  to  an  instrument  importing  a  consideration,  and  which  may 
induce  forbearance  to  the  party.  I  am  therefore  of  opinion,  that,  in  this  case,  a  con- 
sideration must  be  taken  to  exist,  and  that  the  maker  of  such  an  instrument  is  at  least 
prima  facie  liable  to  pay  it. 

I  doubt  much,  whether,  upon  an  instrument  worded  like  the  present,  it  is  competent 
for  the  party  to  start  up  and  say,  that  it  was  given  merely  as  an  indemnity.  It  is  an 
attempt  to  prove  by  parol  som'ething  inconsistent  with  the  written  document.  You 
may  prove  failure,  or  want,  or  illegality  of  consideration,  but  I  am  not  aware  of  any 
case  in  which  a  party  has  been  allowed  to  prove  a  difference  of  consideration.  But 
it  is  not  necessary  to  decide  that  point  in  this  case,  because,  upon  the  evidence,  it 
appeared  that  various  sums  had  been  paid,  which  the  evidence  for  the  defendant,  if 
admissible,  did  not  disprove. 

G.ARROW,  B.,  concurred. 

Vaughan,  B.  I  am  of  opinion  that  there  is  no  foundation  for  this  rule.  It  was 
moved  on  the  ground  that  this  was  not  a  note  in  the  usual  form,  but  an  indemnity 
note  merely.  Upon  looking  at  the  note,  it  appears  to  be  in  the  usual  form,  and  like 
all  other  notes,  with  the  exception  of  the  words  "by  my  late  husband."  The  plaintiff, 
on  proof  [236]  of  this  note,  might  have  closed  his  case,  but  he  was  induced  to  go  into 
evidence  of  the  consideration,  and  the  Jury  found  that  there  was  a  suflicient  considera- 
tion. Even  if  it  were  competent  for  the  defendant  to  prove  that  this  was  merely  an 
indemnity  note,  upon  the  evidence  the  plaintiff"  is  entitled  to  recover ;  but  I  think 
that  it  would  be  going  a  great  way  to  allow  the  defendant  to  contradict  the  written 
instrument,  and  shew  that  it  was  given  as  an  indemnity  merely. 

BoLLAND,  H.  I  agree  with  the  rest  of  the  Court,  that  this  rule  should  be  dis- 
charged. At  the  trial,  I  reserved  the  point,  because  the  note  was  drawn  in  somewhat 
an  unusual  form. 

Bayley,  B  There  are  cases  which  establish,  that  you  cannot  give  parol  evidence 
inconsistent  with  the  form  of  the  note.  You  cannot  vary,  by  parol  evidence,  the 
nature  of  the  obligation.  The  authorities  go  to  shew,  that  parol  evidence  is  inadmissible 
to  vary  the  time  for  payment  expressed  in  the  note.  In  Bauson  v.  Walker, (a)  a  note 
was  payable  on  demand,  and  evidence  was  offered  to  shew  a  liabilit}'  on  a  contingency 
onlj'.  Lord  Ellenborough  said,  "I  am  ready  to  admit  any  evidence  for  the  purpose 
of  shewing  that  the  consideration  of  the  note  w-as  illegal ;  Ijut  I  cannot  receive  parol 
evidence  inconsistent  with  the  terms  of  the  note."  lam  therefore  of  opinion,  that 
the  defendant  was  not  at  liberty  to  give  the  evidence  in  question,  as  it  was  inconsistent 
with  the  terms  of  the  note. 

Kule  discharged,  (i) 

[237]  The  Attorney-General  t-.  Bell.  Eevenue.  1830.— Where  a  maker  of 
glass,  before  the  termination  of  a  journey,  unladed,  under  notice,  the  materials 
remaining  in  a  pot,  part  of  which  he  had  worked  out,  and  put  those  materials 
with  others  into  an  overtaker,  which  was  gauged,  and  the  duties  charged  and 
paid  thereon  :  Held,  that  he  was  entitled  to  a  deduction  from  the  duties  payable 
upon  the  gauge  of  the  entire  journey,  in  respect  of  the  materials  so  laded'  out, 
having  paid  the  duty  in  respect  of  those  materials  on  the  gauge  of  the  overtaker. 

Information  for  the  duties  of  excise  on  flint  glass,  under  the  stat.  6  Geo.  4,  c.  11 7. 

A  second  trial  having  been  ordered  by  the  Court  (see  2  Y.  &  J.  431),  the  jury 

found  a  special  verdict,  stating  the  facts  which  appear  in  the  report  of  the  argument 

(a)  1  Stark.  3G1.  See  Hoare  v.  araham,  3  Camp.  57 ;  Duhes  v.  Daw,  MS.  Chitty 
on  Bills,  61,  n.  '  v        >  ,  j 

(h)  See  Haywood  v.  Watson,  4  Bingh.  497. 
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upon  the  former  occasion,  with  this  additional  fact,  that  the  76  lbs.  of  glass  laded  out 
by  the  manufacturer  from  pot  No.  6,  were  mixed  with  other  mateiials,  and  put  into 
the  same  pot,  which  w;is  again  .stopped,  again  duly  opened,  gauged,  and  charged  with 
duty  in  the  course  of  the  same  journey. 

The  case  w;is  argued  in  Easter  Term  last,  by  Walton,  for  the  Crown,  and  Patteson, 
for  the  defendant. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  Alexander,  L.  C.  B.  This 
case  has  stood  over  for  consideration  for  some  time,  rather  because  it  was  stated  to  be 
a  Ciise  of  great  consequence  and  importance  to  the  revenue  than  from  any  doubt  which 
we  have  entertained  upon  it.  A  special  verdict  has  been  found,  upon  an  information 
for  duties  on  the  manufacture  of  glass.  The  question  depends  upon  the  true  con- 
struction of  the  Stat,  of  6  Geo.  4,  c.  117.  The  Crown  and  the  maiuifactuier  take 
different  views  of  the  construction  of  a  clause  of  that  act,  and  it  is  our  office  to  decide 
between  them.  The  regulations  contained  in  this  act,  and  the  restrictions  to  which 
the  manufacturer  is  subjected,  have  in  view  the  revenue  that  the  State  is  to  derive 
from  the  manufacture  in  question.  On  the  part  of  the  Crown,  it  is  represented,  that, 
if  the  practice  contended  for  by  the  defendant  is  allowed,  the  revenue  [238]  may  be 
injured,  and  may  be  seriously  defrauded,  not  by  the  defendant,  who  is  represented  to 
be  a  gentleman  of  most  respectable  character,  and  utterly  incapable  of  any  dishonour- 
able conduct,  a  representation  to  which  I  give  full  credit;  but  the  otticers  of  the 
Crown  say,  it  will  open  a  door  to  frauds  by  persons  less  scrupulous,  and  disappoint 
the  object  which  the  Legislature  had  in  the  various  regulations  provided  in  this  act. 
On  the  other  hand,  the  defendant  says,  that,  what  he  insists  upon  is  entirely  con- 
sistent with  the  provisions  of  the  act,  and  that  the  revenue  will  be  in  no  danger  ;  but 
that  the  rule  prescribed  on  the  part  of  the  Crown  will  subject  the  manufacturers  to 
great  loss  and  inconvenience.  We  are  bound  by  the  language  of  the  act,  and  can 
apply  arguments  ab  inconvenienti  only  to  construe  the  language  ;  to  cai ly  it  further, 
would  be  to  usurp  the  province  of  the  Legislature. 

The  general  mode  of  conducting  the  manufactuie  is  as  follows  :  all  the  pots  are 
stopped  about  the  same  time,  in  the  beginning  of  the  week  :  they  are  then  placed 
upon  the  furnace  ;  when  they  are  supposed  to  be  fused,  upon  a  notice  being  given, 
they  are  unstopped,  and  a  gauge  tiiken  of  the  quantity  of  materials  they  contain  ;  and 
the  duty  is  charged  upon  the  manufacturer  on  the  amount  of  that  glass.  As  many 
circumstances  may  ari.se  to  render  the  whole,  or  a  considerable  portion  of  the  materials 
useless,  provisions  are  contained  in  the  act  for  securing  to  the  manufacturer  an  allow- 
ance for  what  he  cannot  use,  that  is,  for  deducting  from  the  gross  charge  the  duty  on 
the  materials  not  actually  worked  up  into  a  saleable  comniodit}'.  The  manufacture  of 
each  week  is  called  a  journey,  and  the  general  scheme  is,  that  all  the  pots  that 
constitute  a  journey,  are  to  be  stopped  up  at  the  same  time,  to  be  fused  about  the 
same  time,  and  to  be  unstopped  and  gauged  about  the  same  time  ;  but,  for  the 
accommodation  of  the  manufacturer,  liberty  is  given  to  add  pots  in  the  course  of  the 
week.  When  this  is  done,  they  are  called  overtakers.  It  is  also  [239]  one  of  the 
statutory  regulations,  that  overtakers,  though  they  begin  at  different  times,  shall  be 
worked  out  with  those  pots  to  which  they  shall  be  added,  that  is,  at  the  end  of  the 
same  week. 

After  this  preliminary  statement,  which  I  thought  necessary,  because  some  time 
has  elapsed  since  the  argument  of  the  case,  I  will  advert  to  the  special  verdict,  and 
the  clauses  in  the  statute. 

It  is  stated  in  the  verdict,  that  the  defendant.  Bell,  is  a  maker  of  flint  glass  ;  that, 
on  the  -oth  of  August,  182.5,  several  pots  were  laded  at  his  glass  house;  among  others, 
one  No.  6  ;  that  they  were  opened  on  the  Monday  following,  being  the  8th  ;  that 
they  were  then  gauged  by  the  officer,  and  No.  6  was  gauged  at  14.53  lbs.,  and  the 
contents  charged  with  duty  ;  that  the  contents  of  this  pot.  No.  6,  were  w-orked  out, 
except  76  lbs.  which  had  become  unfit  for  use  ;  that  the  journey  ended  on  Friday,  the 
1  2th  ;  that,  before  that  time,  a  notice  was  given  to  lade  out  No.  6  on  Tuesday  the 
9th  ;  it  was  so  laded  out  and  put  into  water  on  the  9th,  and  thereupon  the  duty  on 
the  76  lbs.  was  deducted  by  the  officer  from  the  piior  charge.  The  special  verdict 
further  states,  that,  afterwards,  the  76  lbs.  in  question  so  laded  out  by  the  manu- 
facturer, were  mixed  with  other  materials,  and  put  into  the  same  pot,  which  was  again 
stopped,  again  duly  opened,  gauged,  and  charged  with  duty,  in  the  course  of  the  same 
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iouiney  The  rest  of  the  special  verdict  is  oceupierl  in  stating  the  same  operations, 
attended  exa'-tly  with  the  same  circumstances,  in  many  other  instances.  The  officer 
deducted  the  duties  on  the  materials  laded  out  in  all  those  instances.  The  whole 
sum  amounts  to  24-21.  18s.  3d.,  for  which  this  information  is  filed        _ 

The  question  for  the  opinion  of  the  Court  is,  whether  this  deduction  and  allowance 

should  have  been  made.  •  .       ...     o^i. 

The  first  clause  referred  to,  and  the  only  one  directly  in  point,  is  the  8th  section. 
That  clause  enacts,  [240]  "That,  from  and  after  the  5th  day  of  July,  1825,  all  and 
every  maker  or  makers  of  flint  glass  shall,  and  he,  she,  or  they,  is  and  are  hereby 
required,  at  or  before  the  hour  of  six  o'clock  in  the  evening  of  Saturday  in  each  and 
every  week,  to  work  out  into  wares,  or  to  cause  and  procure  to  be  worked  out  into  wares, 
the  whole  of  the  materials,  metal,  or  other  preparations,  which  at  any  time  during 
that  week  shall  have  been  fluxed  or  melted  in  any  pot  or  pots,  to  him,  her,  or  them 
belonging,  for  the  purpose  of  making  flint  glass  ;  or,  upon  a  notice  for  that  purpose 
given'^by  such  maker  or  makers  of  glass,  to  the  proper  officer  of  excise,  six  hours 
before  he,  she,  or  they  shall  commence  to  lade  any  part  of  such  metal,  to  lade  out  in 
the  presence  of  the  supervisor  or  officer  attending  upon  such  notice  for  that  purpose, 
the  whole  of  such  materials,  metal,  or  other  preparations  as  aforesaid,  which  may 
remain  in  such  pot  after  such  maker  or  makers  shall  have  ceased  to  work  out  any 
wares  therefrom."  Then  it  provides,  "  And  the  gauged  weight  of  such  laded  fluxed 
materials,  metal,  or  preparations,  as  taken  by  the  supervisor  or  officer  in  the  pot,  shall 
be  deducted  from  the  weight  of  glass  for  or  in  respect  of  which  such  maker  or  makers 
shall  at  that  time  be  chargeable  with  duty  upon  the  gauge  thereof  taken  in  the  pot, 
according  to  the  provisions  of  this  act."  Then  a  penalty  is  imposed  upon  the  persons 
disobeying  that  provision. 

Now,  here  the  direction  is  clear,  and  it  is  just  what  has  been  done  in  this  case ;  it 
says,  the  gauged  weight  of  such  laded  materials  shall  be  deducted  from  the  weight  in 
respect  of  which  the  maker  shall  be  chargeable.  The  mere  lading  out  upon  notice, 
and  in  the  presence  of  the  officer,  according  to  the  language  of  the  act,  entitles  the 
manufacturer  to  the  deduction. 

It  is  contended,  on  the  part  of  the  Crown,  that  this  clause  must  be  construed  with 
reference  to  other  clauses  ;  and  that  the  other  clauses  shew  that  this  allowance,  though 
there  is  [241]  no  condition  or  limitation  annexed  to  it  in  the  specific  clause,  should  be 
postponed  to  the  end  of  the  journey ;  and  that  the  materials  so  laded  out  should  not 
be  used  in  the  same  journey. 

The  clauses  referred  to  for  this  purpose  are  the  12th,  1.3th,  14th,  15th,  and  16th. 
I  am  not  able  to  apply  the  12th  in  any  way.  It  requires  that  no  pot  shall  be  set  on 
the  furnace  without  notice,  so  that  the  position  shall  not  be  altered,  nor  the  pot 
charged,  without  notice.  The  13th  is  to  this  eff'ect :  the  object  of  it  is  to  pro\'ide, 
that,  from  the  time  from  which  the  act  is  to  operate,  it  shall  not  be  lawful  for  any 
maker  or  makers  of  flint  glass  to  unstop,  or  take  down  any  stopper  from  his,  her,  or 
their  pot  or  pots,  containing  any  materials  or  metal,  or  other  preparation,  for  the 
purpose  of  making  flint  glass,  (the  same  not  being  a  pot  cracking  or  breaking  whilst 
the  same  is  filled  with  such  materials,  metal,  and  preparations,  as  aforesaid),  without 
giving  six  hours'  notice,  in  such  manner  as  has  been  provided  by  the  act ;  and  all 
such  pots  as  aforesaid,  which  shall  be  charged  with  any  such  materials  or  metal,  or 
other  preparation,  for  any  particular  journey  or  making  of  flint  glass,  upon  such 
notice  to  unstop  the  same,  or  take  down  the  stopper  thereof  as  aforesaid,  being  given, 
shall  be  opened  all  together,  and  at  one  and  the  same  time,  upon  the  attendance  of 
the  officer  or  supervisor  of  excise,  (if  he  can  be  present),  for  that  purpose,  and  in  the 
presence  of  such  officer  or  supervisor;  and  if,  upon  opening  such  pots,  any  pot  or 
pots  shall  be  found  to  contain  materials  or  metal,  or  other  preparations  for  the 
making  of  flint  glass,  then  unfit  for  the  making  or  working  of  the  same  out  into  glass 
wares,  the  whole  of  the  pots  charged  with  such  materials  or  metal,  or  other  prepara- 
tions of  .such  particular  journey  or  making,  shall  be  stopped  up  again,  and  a  fresh  and 
like  notice  for  unstopping  the  same,  or  taking  down  the  stoppers  thereof,  shall  be 
given  as  aforesaid. 

Now,  the  substance  of  this  provision  is,  that  no  pot  shall  [242]  be  opened  at  all, 

except  upon  notice  ;  and  it  appears  to  be  the  intention  of  the  Legislature,  when  any 

uch  notice  is  given,  that  all  the  pots  shall  be  opened  and  manufactured  at  the  same 

time,  because,  if  the  manufacturer  finds  one  pot  not  ready  for  use,  the  whole  process 
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must  be  stopped  until  that  pot  is  ready  ;  it  is  not  competent  to  the  manufacturer  to 
manufacture  those  which  are  ready  ;  all  the  others  must  be  stopped  up  again,  and 
wait  till  that  which  is  deficient  is  leady.  That  has  no  direct  bearing  upon  this  case  : 
here  the  act  was  complied  with. 

Now  the  next  clause  adverted  to  is  the  14th.  This  section  gives  authority  to  the 
manufacturer  to  charge  fresh  pots  after  the  expiration  of  the  time  mentioned  in  the 
former  notice  of  charge  ;  but  he  must  give  other  notice  thereof,  according  to  the  pro- 
visions of  the  act  of  the  1 7th  George  3rd  ;  and  they  are  to  be  called  overtakers.  It 
says,  that  after  the  pots  of  any  particular  journey  or  making  of  flint  ghxss  shall  have 
been  charged  under  notice,  and  after  the  e.xpiration  of  the  time  mentioned  in  such 
notice,  it  shall  be  competent  to  the  manufacturer  to  fill  or  charge  any  fresh  pot  or 
pots,  (commonly  called  overtakers),  with  materials  or  metal,  or  other  preparations  for 
the  making  of  flint  glass,  at  any  time  during  such  journey  or  making  of  flint  glass, 
upon  giving  such  similar  notice  in  writing ;  and  then  it  enacts,  that  those  pots  shall 
be  opened  in  the  same  manner,  and  at  one  and  the  same  time  with  the  other  pots. 
Now,  that  exactly  gives  authority  for  what  was  done  upon  this  occasion.  The 
materials  were  laded  out  upon  a  notice  being  given,  and  when  the  overtaker  was  filled, 
it  was  tilled  in  part  with  those  laded  out  materials.  Every  thing  was  done  in  strict 
compliance  with  the  diiections  of  this  section 

The  1 5th  clause  is  a  provision  for  the  whole  pot.  It  is  to  this  eflfect — That  in  case 
the  metal  in  any  pot  for  the  making  of  flint  glass  shall  become  unfit  for  use,  or  shall 
be  incapable  of  being  worked  or  manufactured  into  [243]  wares,  then  the  maker  or 
makers  shall  give  notice  thereof  immediately  to  the  officer  of  excise  under  whose 
survey  he,  she,  or  they  shall  then  be  ;  and  such  pot  or  pots  shall  be  thereupon  allowed 
to  remain  and  continue  until  the  end  of  the  week  in  which  such  pot  or  pots  shall  have 
been  charged,  with  all  the  materials  or  metal,  or  other  preparations  for  the  making  of 
flint  glass  therein  ;  at  which  time,  the  materials,  metal,  or  preparations  in  such  pot 
or  pots,  shall  be  laded  out  in  the  presence  of  the  supervisor  or  the  officer  of  excise  ; 
and  if  such  supervisor  or  officer  be  satisfied,  that  no  alteration  has  been  made  thereon, 
the  gauged  weight  of  the  fluxed  materials,  metal,  or  other  preparations  so  laded  out, 
shall  be  deducted  from  the  weight  of  the  glass  with  which  such  maker  or  makers 
shall  be  chargeable.  The  question  is,  whether  the  part  that  has  become  unfit,  shall 
remain  until  the  end  of  the  week.  This  is  a  provision  that  relates  to  the  whole  pot ; 
and  it  would  be  a  stiong  thing,  I  think,  by  inference  only,  as  it  does  not  relate  to  that 
part  of  the  pot  which  had  been  chiefly  worked  out,  to  .say,  that  it  is  a  provision  that 
it  shall  remain  in  the  pot,  and  that  none  shall  be  laded  out,  though  the  other 
clause  gives  authority,  where  it  is  worked  out  in  part,  to  lade  out  the  rest.  It  is 
too  much  to  say,  that  the  fifteenth  section  is  a  repeal  of  what  is  provided  for  in 
the  eighth. 

The  1 6th,  which  is  another  clause  cited  in  the  special  verdict,  relates  to  coloured 
glass.  Upon  this  particular  subject  too,  it  is  clear,  that  the  allowance  is  not  to  be 
made  till  the  end  of  the  journey.  It  seems  to  me,  that  the  second  charge  is  to  be 
made  at  the  same  time  as  the  allowance  is  to  be  made  for  that  which  had  been  laded 
out.  The  substance  of  this  provision  is,  that  when  the  materials  put  into  the  pot 
shall  be  coloured,  to  make  coloured  glass,  and  it  turns  out  that  the  manufacturer  is 
not  satisfied,  that  he  has  rightly  made  the  mixture  for  the  colour,  he  may  send  to  the 
office,  that  the  pots  may  be  unstopped  and  un-[244]-laded,  that  he  may  make  such 
change  as  he  wishes ;  but  it  is  clearly  and  particularly  directed  in  that  section,  that 
the  allowance  shall  not  be  made  till  the  end  of  the  journey,  because  it  is  to  be  laded 
out  after  it  is  properly  fused,  with  the  other  pots  made  on  that  journey. 

It  appears  to  me,  I  confess,  on  these  several  occasions,  that  it  was  the  object  not 
to  make  the  allowance  for  what  was  laded  out  till  the  end  of  the  journey,  and  so  it  is 
to  be  satisfactorily  inferred  upon  the  occasions  leferred  to  But  in  the  instance 
stated  in  the  special  verdict,  such  a  conclusion  cannot  be  drawn  from  the  clause  which 
relates  to  it ;  the  allowance  is  to  be  made  on  the  quantity  laded  out. 

On  the  motion  for  a  new  trial,  when  the  rule  was  made  absolute,  it  appeared  to 
me,  that  there  was  enough  in  the  observations  made  for  the  Crown  to  throw  it  upon 
the  defendant  to  shew  that  the  materials  remained  in  specie,  or  had  been  disposed  of 
so  as  to  pay  the  duty  It  appears,  from  this  special  verdict,  that  the  defendant  has 
done  that.  It  is  expressly  stated,  that  the  quantities  laded  out  were  placed  in  over- 
takers,  were  gauged,  and  paid  the  duty.     I  am  not  able  to  discover  how  the  revenue 

Ex.  Div.  IV.— 45 
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can  sufler,  if,  at  the  time  of  the  settlement,  the  defendant  must  shew  that  the  material 
remains  unused,  or  that  it  has  paid  the  duty.  ,       ,     .      .  ^.  ,  .  ,    . 

I  think,  the  Crown  is  not  entitled  to  recover  the  duties  in  question,  which,  in 
effect,  have' been  paid  to  them  upon  these  materials.  j    ,■  ,     , 

If  the  burthen  of  proof  were  not  thrown  upon  the  manufacturer,  1  think  that  there 
mit'ht  be  great  danger  that  the  revenue  would  be  greatly  defrauded  ;  but,  if  that  is 
thrown  upon  him,  as  in  this  case,  I  do  not  see  how  it  is  possible  that  there  can  be  any 
danger.  This  is  what  is  reported  as  falling  from  the  Court  on  the  occasion  of  the 
application  for  a  new  trial :— "  It  appears  to  me,  both  from  the  nature  of  the  case, 
and  the  particular  provisions  of  the  other  clauses  in  the  act  of  Parliament,  that  the 
construction  put  upon  this  clause  by  the  Crown  is  correct ;  and  that,  before  the  [245] 
defendant  can  claim  this  allowance,  he  ought  to  shew,  either  that  the  material  remained 
in  specie  at  the  time  the  account  was  made  up,  or  that  he  placed  it  in  some  other 
pot  in  a  new  course,  or  in  an  overtaker,  where  it  would  pay  the  duty.  It  is  incumbent 
upon  him  to  do  that  to  relieve  himself  from  the  duty ;  and  not  having  done  that, 
the  verdict  is  erroneous,  and  there  must  be  a  new  trial  (2  Y.  &  J.  443)."  Now,  in 
this  case,  that  is  exactly  the  thing  he  has  done.  The  special  verdict  is  founded  upon 
it;  and,  in  order  to  be  consistent,  we  must  hold,  that,  in  this  case,  there  must  be  judg- 
ment for  the  defendant. 

Judgment  for  the  defendant. 

In  the  Exchequer  Ch.\mber. 

(In  Error  from  the  Court  of  Exchequer.) 

The  King  (In  Aid  of  Hollis)  v.  Bingham.  18.30. — The  condition  of  a  recognizance 
to  abide  the  award  of  D.  cannot  be  varied  by  a  rule  of  Court  substituting 
M.  for  D. 

[See  further,  2  C.  &  J.  130 ;  2  Tyr.  46 ;  and,  as  to  costs,  p.  379,  post ;  1  Tyr.  262.] 

Scire  facias  upon  a  recognizance.  The  defendant  set  out  the  condition  of  the 
recognizance,  which  was,  to  abide  the  av/ard  of  D.,  and  pleaded  nul  tiel  agard. 

'I  he  prosecutor  replied,  that,  after  the  making  of  the  recognizance,  it  was,  by  rule 
of  Court,  ordered,  that  M.  should  be  substituted  for  L).,  and  that  M.  made  his  award, 
&c.  ;  demurrer,  and  joinder. 

Upon  the  argument  of  this  case,  in  the  Court  of  Exchequer,  that  Court  gave 
judgment  for  the  defendant  (3  Y.  &  J.  101),  [246]  whereupon  a  writ  of  error  was 
brought,  and  the  case  was  argued  before  Lord  Tenterden,  and  the  Lord  Chief 
Justice  of  the  Common  Pleas,  by  Manning  for  the  prosecution,  and  Dampier  for  the 
defendant. 

The  Court  of  Error,  this  Term,  affirmed  the  judgment  of  the  Court  of  Exchequer. 

Judijment  affirmed. 


Beck  v.  Bree,  Clerk.  Exch.  of  Pleas.  1830.— The  word  "tithes,"  in  ancient 
documents,  does  not  necessarily  import,  that  tithes  were  then  payable  in  kind, 
but  may  mean  a  money  payment  in  lieu  of  tithes.  Where,  upon  an  issue  upon 
a  district  modus,  the  plaintiff  clearly  proved  the  existence  for  1-50  years  of  the 
payment  pleaded,  and  the  defendant  produced  Pope  Nicholas'  taxation,  and  other 
documentary  evidence,  which  ascribed  to  the  rectoiy,  and  to  the  property  in 
respect  of  which  the  modus  was  pleaded,  values  inconsistent  with  the  alleged 
modus:— Held,  after  verdict  for  the  plaintiff,  that  it  was  for  the  jury  to  say  to 
what  weight  the  documentary  evidence  was  entitled,  and  that  they  might  take 
into  their  consideration  whether  the  documentary  evidence  ascribed  to  the  rectory 
and  the  district  their  real  value  at  the  time. 

[S.  C.  1  Tyr.  132;  9  L.  J.  Ex.  (0.  S.)  26.] 

This  was  an  issue  directed  by  the  Lord  Chief  Baron,  to  trv  the  existence  of  a 
modus  of  31.  6s.  8d.,  in  lieu  of  tithes,  for  a  certain  district  or  tract  of  land,  commonly 
called  Allesley  Park,  containing  327  acres,  3  roods,  4  perches,  and  situate  partly  in 
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the  rectory  and  parish  of  AUesley,  and  partly  in  the  adjoining  parish  of  Stoneley,  in 
the  county  of  Warwick. 

At  the  trial,  before  Alexander,  L  C.  B.,  at  the  last  Assizes  for  the  county  of 
Warwick,  the  plaiiitifT  proved  by  terriers,  (some  of  which  were  signed  by  the  patron 
and  incumbent,)  receipts,  and  parol  evidence,  that  this  payment  had  been  made  in 
respect  of  AUesley  Park,  (during  that  time  consisting  of  different  farms),  for  upwards 
of  150  years.  It  further  appeared,  by  the  will  of  Seijeant  Flynt,  iind  August,  1670, 
and  by  a  conveyance  dated  31st  January,  1692,  in  which  the  different  parcels  of  this 
property  were  enumerated,  that  the  whole  had  been  at  that  time  "  anciently  called  or 
known  by  the  name  of  AUesley  [247]  Park."  And  further,  that  the  advowson  had 
been  purchased  in  the  year  1741  for  12001.,  from  the  proprietor  of  AUesley  Park, 
at  which  time,  as  it  appeared  by  other  evidence,  the  modus  was  in  existence.  The 
plaintiff  also  produced  an  infiuisition,  16  Jac.  1,  after  the  death  of  Anne  Countess  of 
Dorset,  in  which  the  property  was  described  as  "all  those  closes,  lands,  tenements, 
meadows,  pastures,  woods,  and  hereditaments,  known  by  the  name  or  names  of 
AUesley  Park,  otherwise  Owseley  Park,  situate,  hing,  and  being  in  the  county  of 
Warwick,"  and  which  were  stated  to  be  "  worth  yearly  in  all  issues,  beyond  reprises, 
five  pounds." 

The  evidence  for  the  defendant  was  directed  to  three  points: — 1st.  That  tithes 
in  kind  had  been  paid  within  time  of  legal  memory.  2ndly.  That  the  modus  had 
not  been  originally  paid  for  the  district  consisting  of  327  acres,  3  roods,  4  perches. 
3rdly.  That  the  p;iyment  was  rank. 

In  support  of  the  first  proposition,  an  extract  from  a  register,  a.d.  1249,  of  the 
priory  of  Coventry,  preserved  in  the  King's  Remembrancer's  office,  was  produced, 
made  by  the  official  of  the  Bishop  of  Lichfield,  the  Archdeacon  of  Coventry,  and  the 
rectors  of  Anestie  (AUesley),  and  Pakynton,  on  behalf  of  the  convent  of  Coventry, 
elected  and  sworn,  by  which,  with  the  consent  of  the  convent  and  rector  of  Anestie, 
they  assigned  to  the  rectoi-  "all  oblations  and  obventions,  tithes,  and  profits,  to  the 
said  church  belonging,  except  altogether  to  the  church  of  Coventry,  &c.,  and  the 
tithes  of  the  park  of  the  same  town,  and  all  personal  tithes." 

In  support  of  the  second  proposition,  the  defendant  produced  an  inquisition, 
7  Ed  1,  A.D.  1279,  made  in  all  towns  and  places  throughout  the  counties  of  Warwick 
and  Leicester,  because  of  divers  usurpations;  by  which  it  appeared  that  John  de 
Hastings  was  Lord  of  AUesley,  and  had  "  a  certain  park  from  old,  containing  thirty 
acres." 

[248]  Upon  the  third  point,  the  plaintiff  produced  the  following  documents  : — 

Pope  Nicholas's  Taxation,  A.D.  1291. 

"  Archdeaconry  of  Coventry, 
Deanery  of  Coventry, 
The  church  of  AUesley  .  .  .         12  marks." 

An  inquisition,  post  mortem,  6  Ed.  2,  a.d.  1313,  which,  amongst  other  things, 
found,  that  John  de  Hastyngs  the  elder,  held  the  manor  of  AUesley,  &o.,  where  there 
is  one  capital  messuage  5s. ;  a  dove  house,  worth  by  the  year  4s  ;  also  there  are  in 
demesne  1 32  acres  of  arable  land  there,  which  are  worth  by  the  year  33s.,  the  price 
of  the  acre  3d. ;  also  there  are  nine  acres  of  meadows  there,  which  are  worth  by  the 
year  ISs.,  the  price  of  the  acre  2s.  There  is  a  certain  park  there  inclosed,  the  under- 
wood whereof,  with  the  herbage,  is  worth  by  the  year  13s.  4d.  &c. 

An  inquisition,  post  mortem,  18  Ed.  2,  A.D.  1325,  which,  amongst  other  things, 
found  that  John  de  Hastyng.s,  late  lord  of  Abergavenny,  held,  &c.  "the  manor  of 
AUesley,  where  there  is  a  capital  messuage,  the  site  whereof,  with  the  herbage  and 
part  of  the  garden,  is  worth  by  the  year  2s. ;  also  a  certain  dove-house  there,  worth 
by  the  vear  33. ;  also  two  hundred  and  sixty  acres  of  arable  land,  in  demesne  there, 
w'hich  are  worth  by  the  year  48s.  9d.,  the  price  of  an  acre,  2s.  O^d. ;  also  forty  acres 
and  a  half  of  meadow,  worth  by  the  year  31s.  2Jd.,  the  price  of  the  acre  9|d. ;  also 
a  several  pasture  there,  which  contains  by  repute  forty  acres,  worth  by  the  year  8s., 


men  with  the  cottereUs  ought  to  perform  two  hundred  and  thirty-five  works  in  the 
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turning  and  carrying  off  hay  in  the  summer,"  &c.,  and  the  said  bondmen  and  cotterells 
[249]  ought  to  perform  seventy-three  works  on  the  park  of  the  lord,  that  is  to  say,  to 

inclose  the  same,  &c.  ,  ,  -r, ,       o  lo^i 

Nonse  Rolls,  14  Edw.  3,  AD.  1.341. 

^^llesley  — "  The  church  of  Allesley,  &c.  is  taxed  at  twelve  marks,  the  demesne 
land  of  the  rector,  with  the  tithe  of  hay,  and  other  small  tithes,  oblations  thereto,  and 
obventions  to  the  altarage  belonging,  are  worth,  one  year  with  another,  five  marks." 

The  Ecclesiastical  Survey,  26  Hen.  8,  A.D.  153.5. 
"The  Parish  Church   of   Allesley.— Master  Edward  Pontesbury  is  rector  there, 
and  is  worth  in  land  called  glebe  land,  in  tithes  of  grain  and  hay,  and  in  other  tithes, 
oblations,  and  spiritual  endowments,  beyond  8s.  to  be  allowed  for  procurations  and 
synodals  yearly,  payable  to  the  archdeacon,  by  the  year,  171.  ISs.  Sd." 

An  indenture  of  lease,  12th  May,  3  &  4  Ph.  &  M.,  A.D.  1556,  by  which,  after 
reciting  a  former  lease,  16th  May,  15  Edw.  6,  of  the  park  and  ground,  called  Allesley 
Park,  except  the  wood,  for  twenty-one  years,  at  the  rent  of  201,  Lord  Abergavenny 
demised  to  R.  P.,  for  certain  sums  of  money  then  to  the  said  Lord  Abergavenny,  in 
his  need  disbursed  and  paid  by  the  said  R.  F.,  his  park  and  ground,  called  or  known 
as  Allesley  Park,  with  the  woods,  &c.  for  twenty-one  years,  at  the  rent  of  401. 

And  a  bargain  and  sale,  by  way  of  mortgage,  28th  May,  3  &  4  Ph.  &  M.,  A.D. 
1556,  from  Lord  Abergavenny  to  R.  F.  for  4001.,  of  "all  that  his  park  and  ground, 
called  or  known  by  the  name  of  Allesley  Park,  in  the  county  of  Warwick,  then  lately 
inclosed  with  pale,"  and  the  old  lodge,  and  all  other  his  lands,  &c  ,  with  the  said  park  ; 
with  a  proviso  for  redemption  upon  payment  of  the  4001.  upon  a  day  certain  ;  and, 
in  default  thereof,  that  R  F.,  upon  the  payment  of  the  further  sum  of  2001.,  should 
stand  seised  of  the  property  for  ever. 

[250]  The  defendant  also  pi'oduced  the  bailiff's  accounts  of  the  manor  of  Allesley, 
in  the  reigns  of  Hen.  7  and  Hen.  8 ;  in  which  were  items  for  the  agistment  of  the 
park  there,  demised  to  G.  W.,  81.  3s.  4d.,  and  receipts  from  the  farmers  of  the  herbage, 
for  half  a  year,  41.  Os.  2d.,  and  for  a  whole  year,  91.  16s.  lid. ;  but  no  charge  for  the 
payment  of  a  money  composition  in  lieu  of  tithes. 

It  appealed  that  there  were,  upon  this  district,  vestiges  of  very  ancient  inciosures. 

The  Lord  Chief  Baron  told  the  Jury,  in  his  summing  up,  that  the  word  "tithes" 
in  the  register  A.D  1249,  did  not  neces.sarily  import  that  tithes  in  kind  were  then 
payable ;  and  that  the  terra  would  be  satisfied,  should  they  be  of  opinion  that  at  that 
time  a  money  composition  was  payable  in  lieu  of  tithes.  He  further  told  them,  that 
if  they  were  satisfied  that  the  modus  had  not  existed  from  time  immemorial,  or  was 
not  payable  for  the  district  in  question,  they  should  find  for  the  defendant. 

The  Jury  found  a  verdict  for  the  plaintiff,  establishing  the  existence  of  the  modus. 

In  this  term,  Goulbourn,  Serjt.,  obtained  a  I'ule  nisi  for  a  new  trial,  upon  the 
grounds  that  the  verdict  was  against  the  evidence,  and  that  the  Lord  Chief  Baron  had 
misdirected  the  Jury. 

Denman,  Adams,  Serjt ,  and  Boteler,  shewed  cause  against  the  rule  ;  and  Goulbourn, 
Serjt.,  Amos,  and  Pennington,  supported  it.(a) 

Cur.  adv.  vult. 

Alexander,  L.  C.  B. — I  think  that  there  ought  to  be  no  new  trial  in  this  case, 
and  that  the  rule  ought  to  be  discharged.  Upon  the  part  of  the  plaintiffs  at  law  (the 
defendants  in  equity),  the  occupiers,  who  insist  on  the  modus,  theie  was  proved  as 
clear  an  usage,  back  to  the  extent  of  [251]  about  one  hundred  and'forty  or  one  hundred 
and  fifty  years,  as  I  have  ever  heard  proved  ;  an  usage  not  proceeding  from  persons  who 
were  mere  occasional  inhabitants  on  one  side,  or  incumbents  for  a  "short  time  on  the 
other,  but  an  acquiescence,  not  only  of  incumbents,  but  of  the  person  who  was  the 
owner  of  the  advowson,  and  who  had  therefore  a  greater  interest  than  usual  in  sus- 
taining the  emoluments  of  this  living.  It  is  generally  only  the  incumbent  who  gives 
currency  to  the  evidence  of  the  modus ;  but  here  it  is  both  the  incumbent  and  the 
patron,  for  they  happen  to  be  the  .same  person.  There  is  also  this  additional  circum- 
stance, that  the- advowson  was  purchased  with  the  knowledge  of  the  existence  of  this 
usage,  so  that  the  present  is  as  stiong  a  case  against  the  parson  who  makes  the  claim 

(a)  The  arguments  are  fully  stated  in  the  judgment  of  the  Court. 
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for  tithes  in  kind,  as  can  possibly  be  stated.  Whenever  sach  an  usage  is  proved, 
though  I  know  the  rules  of  law  entitle  the  parson  to  set  it  aside,  if  he  can  make  out 
a  proper  case,  it  appears  to  me  to  be  due  to  the  respect  that  ought  to  be  paid  to 
ancient  usage  and  to  the  possessions  of  mankind,  to  require  that  the  evidence  on 
which  it  is  set  aside  should  be  quite  satisfactory.  I  do  not  say  that  it  must  amount 
to  positive  demonstration,  but  it  ought  to  be  very  satisfactory  indeed,  for  men  buy 
and  sell  according  to  usages  established  by  such  length  of  time.  To  set  aside  such  an 
usage,  so  distinctly  proved,  the  evidence  ought  to  be  extremely  clear.  Since  I  have 
sat  in  this  place  I  have  always  pioceeded  on  that  principle.  I  have  been  obliged, 
more  than  once,  on  distinct  evidence,  to  set  aside  very  ancient  usages,  and  that  without 
even  referring  the  question  to  a  Jury,  when  I  found,  in  authenic  records,  manifest 
evidence  that  there  was  a  time  after  the  time  of  legal  memory,  at  which  that  usage 
had  not  prevailed.  In  those  cases  the  question  turned  on  clear  expressions  in  ancient 
instruments,  which  could  not  mislead  ;  and  I  was  perfectly  satisfied  that  the  usage 
had  a  late  commencement.  Such  was  the  Hoin-[252']-ihuirh case ;  («)'  there  the  modus 
was  set  aside,  and  I  think  without  a  trial,  on  clear  evidence  of  the  receipt  of  tithe  of 
hay  in  kind,  coming  out  of  the  muniments  of  the  hospital.  But  I  repeat,  that  I  think 
it  is  due  to  ancient  usage,  not  to  set  it  aside  without  very  cogent  evidence. 

Now,  the  evidence  in  this  case  is  directed  to  three  points,  any  one  of  which  would 
undoubtedly  have  been  sufficient  to  set  aside  the  usage,  if  the  defendant  had  made  it 
out.  The  first  is,  that  tithes  in  kind  had  been  rendered  after  the  time  of  legal 
memory.  The  second  is,  that  the  Iwundaries  of  this  place  could  not  anciently  be  the 
boundaries  now  insisted  upon.  The  third  and  last  is,  that  the  payment  is  rank ;  that 
is,  that  the  circumstances  shew  that  it  is  so  veiy  large  a  sum  of  money  to  be  paid  for 
the  district  for  which  it  is  pleaded,  that  it  must  have  had  an  origin  at  a  period  when 
the  value  of  money  was  much  less  than  it  was  at  the  time  of  legal  memory.  I  will  take 
these  iis  shortly  as  I  can  in  succession. 

The  whole  evidence,  which  is  directed  to  the  first  point,  viz.  that  tithes  in  kind 
have  been  paid,  is  the  document  dated  in  1249,  in  which  it  appears  that  the  tithes  of 
the  Park,  as  it  is  called,  are  reserved.  What  that  document  is,  I  am  totally  unable 
to  understa,ud.  To  those  who  see  nothing  but  the  document  itself,  it  appears  to  be 
the  instrument  of  persons  who  had  no  authority,  and  that  they  attempt  to  do  that 
which  by  law  no  person  can  do.  It  is  an  allotment  of  the  tithes  of  the  parish  to  the 
rector,  which  he  would  have  had  without  any  allotment.  The  word  "tithes"  is  a 
word  of  equivocal  meaning,  and  may,  according  to  circumstances,  either  mean  tithes 
ill  kind,  or  it  may  mean  that  which  is  in  lieu  of  tithes  in  kind,  a  money  payment  (see 
Norton,  V.  Hammond,  1  Y.  &  J.  94).  Nothing,  so  far  as  I  can  guess  the  object  of  that 
instrument,  required  the  persons  penning  it  to  direct  their  particulai-  attention,  in 
order  to  express,  with  gieat  distinctness,  what  the  ecclesiastical  emoluments  were, 
which  the  rector  was  [253]  not  to  have.  They  meant  only  to  say,  that  the  rector 
shall  not  have  those  tithes,  whatever  they  are,  whether  moduses  or  tithes  in  kind.  It 
is  only  a  prohibition  and  exclusion  of  his  right  to  that  extent.  It  was  immaterial  how 
that  prohibition  was  expressed,  provided  the  instrument  pointed  out  the  ecclesiastical 
emoluments,  which,  without  that  provision,  the  rector  would  necessarily  have  had. 
I  think,  therefore,  that  that  view  of  this  csise  totally  fails,  it  rests  on  no  plausible 
foundation  whatever ;  for  the  expression  is  quite  equivocal,  and  it  is  the  only  one  on 
which  this  part  of  the  case  is  attempted  to  be  maintained. 

Now,  the  next  point  was,  with  respect  to  the  boundaries.  It  is  undoubtedly  a  rule 
of  pleading  on  these  subjects,  that,  where  a  modus  is  sought  to  be  set  up  for  any 
particular  district  of  land,  the  person  who  insists  on  such  modus  must  describe 
accurately  the  boundaries  and  extent  and  limits  of  the  land,  which,  he  says,  are  covered 
by  the  modus,  because  the  parson  must  know  where  to  go  to  look  for  bis  modus. (a) 

In  this  case  the  word  park  is  used,  and  the  modus  sought  to  be  established  is  said 
to  be  a  modus  covering  the  park  of  Allesley  ;  and  if  the  issue  were,  whether  there 
was  an  ancient  park  at  Allesley  of  the  limits  and  boundaries  set  out  in  the  pleadings, 
and  described  by  the  witnesses,  I  should  think  that  the  documents  which  have  been 
used  iu  order  to  disprove  that  part  of  the  defendant's  case,  deserved    the  highest 

(a)'  Morgan  v.  Tyler,  cited  in  Short  v.  Lee,  2  Jac.  &  W.  464. 

(a)-  With  respect  to  the  certainty  of  district  required  in  parochial  and  farm 
moduses,  see  2  Eagle's  L.  T.  'J6  et  ^eq.,  156  et  seq.     Gillibiaml  v.Scotson,  i  Price,  267. 
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attention.  Still  I  should  have  thought,  that  though  they  deserved  the  highest 
attention,  and  might  have  great  weight  in  disproving  the  boundaries,  which  the  occupiers 
were  bound  to  make  out  on  their  part,  it  was  a  matter  to  be  submitted  to  a  Jury,  and 
that  the  evidence  produced  was  not  conclusive  on  the  subject  I  think  it  would  have 
been  exclusively  for  their  decision.  The  evidence  respecting  this  part  of  the  case  rests 
mainly  on  those  [254]  ancient  inquisitions,  of  which  I  need  not  recite  the  expressions 
or  the  nature.  They  state  this  park  to  be  of  the  extent  of  thirty  acres.  But  I  think 
the  whole  of  this  argument  proceeds  on  a  misconception.  The  issue  is  not  whether 
there  was  an  ancient  park  of  the  name  of  Allesley  Park,  of  the  extent  and  limits  and 
boundaries  described,  Init  whether  that  district,  which  is  now  called,  and  for  a  great 
length  of  time  appears  to  have  been  called,  Allesley  Park,  is  covered  by  the  ancient 
modus  sought  to  be  established.  It  was  proved  that  such  limits  exist,  that  they  are 
known  at  this  day  by  the  name  which  the  plaintiff  gives  them,  and  that,  in  point  of 
fact,  tithes  in  kind  have  never  been  rendered  for  these  particular  lands,  and  that  they 
have  been  protected  by  the  modus  in  question.  Thus  the  plaintiff  has  made  out  all 
that  is  incumbent  on  him,  the  issue  not  being  whethei-  there  is  an  ancient  farm  or  an 
ancient  park  called  Allesley  Park  ;  but  whether  this  district,  which  now  appears  to 
be  called  Allesley  Park,  was  covered  by  such  a  modus.  That  is  proved  by  shewing 
actual  boundaries,  and  by  shewing  that,  within  those  boundaiies,  no  tithes  in  kind 
were  rendered,  but  that  it  was  protected  by  this  payment  of  31.  6s.  Sd.  I  think  the 
whole  of  that  argument  proceeds  on  a  misconception  of  that  which  is  the  real  issue 
between  the  parties.  It  is  not  enough  to  say,  that  all  this  may  be  a  mistake  ;  I  think 
it  must  be  shewn  that  it  is  a  mistake,  in  order  to  authorize  us  to  set  aside  this  ancient 
u.sage  :  and  if  I  were  to  conjecture  about  it,  I  should  conjecture  that  the  whole  of  the 
demesne  lands  formerly  in  the  hands  of  Lord  de  Hastings,  or  of  those  persons  to  whom 
he  succeeded,  had  been  covered  by  this  payment ;  and  that,  though  the  smaller  district 
might,  de  facto,  have  been  turned  into  the  form  of  a  park,  the  whole  district  which 
was  covered,  originally  or  by  degrees  acquired  that  name.  That  conjecture  seems 
to  me  to  be  quite  a  sufficient  answer  to  all  the  documents  that  have  been  produced. 
Many  important  observations  arise  upon  the  face  of  the  documents,  but  I  do  not  think 
it  is  at  all  necessary  to  enter  into  those  obser-[255]-vations.  Many  circumstances 
concur  in  making  me  think  that  those  documents  were  very  inaccurate  descriptions 
of  what  they  purport  to  describe.  There  are  one  or  two  instances  in  which  I  myself 
had  evidence  of  their  being  extremely  inaccurate,  but  I  do  not  think  it  necessary  to 
go  into  this  question  after  what  I  have  stated  with  respect  to  the  nature  of  the  issue 
between  the  parties  on  this  record. 

Then  the  next  question  is,  whether  this  is  a  rank  modus.  Now,  upon  the  question 
of  rankness,  many  of  the  documents  used  on  the  other  subject  of  the  boundaries  have 
been  brought  to  bear ;  and  they  have  certainly  some  ettect,  and  much  attention  is  due 
to  the  argument  that  is  used  with  respect  to  them.  On  this  subject  all  Judges,  I 
believe,  have  agreed,  that  it  is  not  to  be  weighed  in  very  nice  scales  ;  it  has  often  been 
said,  that  it  may  have  been  worth  while  for  an  individual,  or  a  great  lord,  to  give 
a  great  deal  more  than  the  value  of  the  tithes,  in  ordei'  to  be  rid  of  the  annoyance 
which  that  right  sometimes  introduces.  But,  at  the  same  time,  there  must  be  limits 
to  this  observation.  I  think  the  observations  which  I  have  made  already  on  the 
question  of  the  boundaries,  shew  very  clearly  what  affects  my  mind  on  this  subject. 
The  argument  for  the  rankness,  depends  veiy  much  on  the  small  limits  which  are 
supposed  to  be  covered  by  this  modus  ;  but,  as  I  am  not  satisfied  that  there  is  any 
evidence  to  shew  that  the  limits  weie  so  small  as  is  alleged,  and  as  I  think  that  they 
may  have  been  (which  is  enough  for  my  purpose,)  much"  more  extensive,  I  think  that 
the  argument  of  rankness  entirely  fails.  The  same  observations  will  be  an  answer 
to  the  arguments  arising  from  the  bailiff's  accounts.  Those  are  accounts  which  relate 
^h  ^  ^^^  °"^^ '  ^^^  ^^  ^  consider  this  modus  as  covering  a  more  extensive  district 
than  that  which  is  strictly  the  park,  there  is  an  end  of  all  the  arguments  from  these 
docunients,  for  undoubtedly  they  refer  only  to  the  park.  I  think,  therefore,  upon 
the  whole,  that  no  case  sufficiently  strong  has  been  made  before  the  Court,  to  satisfy 
[256]  me  that  this  is  a  bad  modus  on  any  of  the  grounds  contended  for  :  and  I 
therefore  think,  that  we  ought  to  support  this  ancient  usage,  which  was  proved  to 
have  existed  for  nearly  one  hundred  and  fifty  years,  under  the  strong  circumstances 
which  1  have  mentioned.  I  am  therefore  of  opinion,  that  there  ought  to  be  no  new 
trial.     1  think  too,  that  I  ought  not  to  consider  whether  I  made'^exactK'  the  same 
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observations  to  the  Jury  in  this  ease,  which  I  should  have  made,  if  I  had  had  the 
benefit  of  such  an  extended  argument  as  I  have  since  heard.  I  think  it  enough  for 
me  to  feel  that  whatever  observations  ought  to  have  been  made,  the  Jury  might  very 
reasonably  have  come  to  that  conclusion  to  which  they  have  in  fact  come  ;  and,  if  I 
am  satisfied  of  that,  I  ought  not  to  give  to  the  party  of  a  new  trial.  My  opinion  is, 
therefore,  that  this  rule  must  be  discharged. 

Baylky,  B.  I  concur  entirely  with  my  Lord  Chief  Baron,  that  the  rule  in  this 
case  ought  to  be  discharged.  The  issue  was,  whether  that  which  now  passes  by  the 
name  of  Allesley  Park,  and  which  contains  three  hundred  and  twenty-seven  acres, 
is  or  is  not  covered  by  a  payment  of  31.  6s.  Sd.  a-year,  payable  at  a  given  period  in 
that  year.  How  long  that  which  is  now  called  the  park  h^s  had  that  appellation 
attached  to  it,  or  whether  the  whole  or  any  part  originally  passed  hy  that  name,  we 
have  no  means  of  forming  any  opinion  ;  but,  for  the  last  one  hundred  and  thirty 
or  one  hundred  and  forty  years,  namely,  from  the  time  of  the  conveyance  which  was 
proved,  it  has  had  the  name  of  Allesley  Park,  and  has  comprehended  the  whole  district 
which  is  the  subject  in  dispute  ;  but  whether  the  whole  of  that  was  in  very  ancient 
times  what  may  be  denominated  a  park,  or  whether  in  very  ancient  times  a  portion 
of  it  only  might  have  been  a  park,  and  the  rest  of  it  might  be  considered  as  forming 
the  park  estate,  owned  with  the  park,  and  probably,  at  the  same  time,  occupied  with 
what  might  stricly  be  called  park  property,  is  a  question  as  to  which  the  e\'idence 
is  doubtful.  I  he  case  [257J  has  been  decided  by  a  Jury,  and  the  reason  for  which 
we  are  required  to  send  it  down  again  to  another  Jury,  is,  that  there  are  ancient 
documents,  from  which  documents  it  is  supposed  the  Jury  have  drawn  a  conclusion, 
which  they  ought  not  to  have  drawn. 

I  think,  when  we  look  carefully  and  minutely  at  many  of  these  documents,  it  will 
be  found  that  they  are  not  entitled  to  the  weight  which  my  brother  Goulbourn,  and 
the  counsel  on  his  side,  in  support  of  the  rule,  seem  to  think  they  are  entitled  to 
receive.  But  whatever  be  their  weight,  unless  we  can  see  satisfactorily,  either  that 
the  weight  of  evidence  preponderates  against  the  verdict,  or  that  some  plain  ground 
is  furnished  by  such  documentary  evidence,  which  would  satisfy  us  that  the  verdict 
of  the  Jury  is  not  a  right  verdict,  or  unless  there  had  been  some  misdirection  on  the 
part  of  my  Lord  Chief  Baron,  who  tried  this  cause,  we  ought  not  to  grant  a  new  trial. 

In  this  c;ise,  there  are  three  points  made,  and  the  questions  arise,  first,  has  this 
payment  been  made  beyond  the  time  of  legal  memory  ?  Secondly,  has  it  been  made 
for  and  in  respect  of  these  three  hundred  and  twenty-seven  acres?  And  thirdly,  is  it 
or  is  it  not  so  disproportionate  to  what  may  be  supposed  to  have  been  the  value  of  the 
tithes  of  this  district,  at  the  commencement  of  legal  memory,  as  to  be  unavailable  on 
the  ground  of  rankness  ?     These  are  the  three  points  for  consideration. 

In  order  to  make  out  that  the  payment  did  not  commence  until  after  the  period  of 
legal  memory,  a  document  of  the  date  of  1 249  is  relied  upon,  and  that  is  the  only 
document,  and  the  only  piece  of  evidence  in  the  case,  from  which  payment,  within 
the  time  of  legal  memory,  of  tithes  in  kind,  is  attempted  to  be  inferred,  perhaps,  with 
the  single  exception  of  an  observation  which  may  be  made  on  the  bailiff's  accounts. 
Now,  when  we  look  at  this  instrument  on  which  my  Lord  Chief  Baron  has  fully 
commented,  what  is  it  ?  Not  an  instrument  to  which  the  patron,  the  Lord 
Abergavenny,  or  the  Lord  of  the  Manor,  or  the  owner  of  the  [258]  estate  in  question, 
is  a  party.  It  is  an  instrument  by  which  certain  persons,  professing  to  act  as  com- 
missioners for  the  priory  and  convent  of  Coventry,  take  upon  themselves  to  assign  to 
the  rector  of  Allesley,  all  the  tithes  and  oblations  belonging  to  that  church,  with  an 
exception.  From  the  language  in  which  that  exception  is  couched,  it  is  supposed  that 
we  are  bound  to  infer,  that  the  tithes  in  kind  were  payable  at  that  period,  and  that, 
in  his  observations  to  the  Jury  in  that  particular,  my  Lord  Chief  Baron  was  incorrect, 
his  observations  in  that  respect  being,  that  the  word  "  tithes  "  in  that  instrument,  did 
not  of  necessity  import  tithe  in  kind,  but  might  be  satisfied  with  that  customary 
payment  (if  that  customary  payment  at  that  period  existed)  which  subsisted  in  lieu  of 
tithe.  In  judging  what  meaning  is  to  be  attached  to  a  particular  instrument,  whether 
of  ancient  or  of  modern  date,  it  is  material  to  consider  what  information  the  persons 
who  speak  by  such  instrument  may  be  likely  to  have  on  the  subject,  and  how  far 
they  would  be  likely  to  confine  themselves  to  the  most  accurate  language.  Now,  all 
they  say  in  this  case  is,  we  give  you  every  thing  else,  but  there  is  one  subject  on 
which  we  do  not  act,  we  leave  the  question  of  tithe  of  the  park  of  Allesley  as  we 
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found  it  Does  that  of  necessity  mean,  that  tithe  was  payable  in  kind  ?  If  for  60 
years  before  that  period  there  had  been  a  bargain  by  which  the  money  payment  of 
31  6s  8d  was  to  be  paid  in  lieu  of  tithe  of  this  park,  it  would  be  natural  to  use  this 
word  "  tithe  "  because  it  was  not  material  in  that  document,  that  they  should  dis- 
tinguish whether  the  tithe  was  payable  by  a  money  payment,  the  manner  of  payment 
of  the  tithe  being  perfectly  immaterial  to  the  object  with  which  that  exception  was 

introduced.  ,  ,     r  .i      i  .      r  m^n   »i. 

The  next  document  that  was  relied  on,  was  a  document  of  the  date  of  lJ/9,  the 
object  of  which  was  to  sati.sfy  our  minds,  that  the  payment,  though  it  might  have 
been  immemorial,  was  not  made  for  the  327  acres,  but  for  a  much  [259]  less  quantity, 
because  Allesley  Park  is  in  that  document  described  as  containing  30  acres,  and 
30  acres  only.  Whether  that  be  an  accurate  description  of  the  quantity  of  land 
which  at  that  period  was  considered  as  constituting  Allesley  Park,  or  whether,  by 
"the  acre,"  at  that  period,  was  meant  the  same  quantity  which  is  denominated  by  an 
acre  now,  we  do  not  know.  I  think  the  true  answer  to  this  document,  in  the  attempt 
made  to  apply  it  to  the  present  case,  is  this,  that  there  might  be  a  park  of  30  acres, 
and  of  30  acres  only  at  that  period  of  time,  but  that  such  park  did  not  constitute  the 
full  extent  of  those  limits  for  which  the  31.  6s.  8d.  was  paid,  but  that  it  constituted  a 
part,  and  a  very  inconsiderable  part,  of  the  land  covered  by  this  payment.  I  therefore 
think  that  this  document  does  not  furnish  a  satisfactory  ground  for  believing,  that  at 
the  time  in  question,  the  land  which  was  covered  by  the  payment  now  under 
consideration,  consisted  of  3U  acres,  and  of  30  acres  only. 

The  bulk  of  the  residue  of  the  evidence  will  be  found  in  a  great  degree  to  apply 
to  the  question  of  rankness.  Now,  on  the  question  of  rankness,  it  is  to  be  observed, 
that  this  is  a  farm  modus,  covering  a  large  portion  of  land.  It  is  a  modus  in  which 
the  patron  of  the  living  is  one  of  the  parties,  and  it  is  not  very  improbable,  that  the 
patron  of  the  living,  who  was  to  protect  his  land  for  all  periods  of  time,  and  who  was 
to  have  the  power  of  conferring  that  living  upon  the  personal  object  of  his  considera- 
tion, should,  with  a  view  to  perfect  the  future  security  of  his  estate,  make  a  fair  and 
liberal  compensation  to  the  rector  of  the  parish  It  is  not  improbable,  that,  under 
such  circumstances,  he  should  be  liberal  as  to  the  amount  of  the  money  to  be  given 
oy  way  of  modus  or  compensation  for  the  tithe.  Besides,  on  calculation,  the  sum 
does  not  amount  to  quite  2|d.  per  acre ;  which  is  certainly  not  a  large  quantum  per 
acre.  There  have  been  moduses  attempted  to  be  established,  in  which  the  sum  per 
acre  was  much  larger,  and  [260]  I  believe  a  farm  modus  has  been  actually  established 
(and  a  distinction  has  been  from  time  to  time  made  between  farm  moduses  and  others, 
allowing  a  greater  degree  of  Jiberality  in  respect  of  farm  moduses,(a)  in  which  Is.  per 
acre  was  not  considered  as  being  too  high  (O'Conner  v.  Cook,  6  Ves.  665  ;  S  Id.  535). 
You  cannot,  therefore,  predicate  of  a  farm  modus,  that  it  must  of  necessity  be  too 
high,  when  it  is  2|d.,  or  2-|d.  per  acre. 

In  order  to  satisfy  the  Court  that  there  could  not  have  been  an  immemorial 
payment  of  31.  6s.  8d.,  Pope  Nicholas's  Taxation  is  rebel  upon;  and  it  is  said,  that 
the  payment  bears  so  large  a  proportion  to  the  value  of  the  whole  tithe,  being  five 
marlis,  and  the  whole  tithe  being  described  in  Pope  Nicholas's  Taxation  as  of  the 
value  of  twelve,  that  it  is  impossible  to  suppose  that  this  money  payment  could  have 
been  made  at  the  time  in  question.  That  of  course  was  a  matter  of  observation,  and 
for  the  consideration  of  the  Jury.  The  Jury  would  have  to  consider  on  the  one  hand, 
whether  they  were  satisfied  that,  in  that  particular.  Pope  Nicholas's  Taxation  was  or 
was  not  correct,  and  whether  it  did  or  did  not  truly  and  accurately  state  the  full 
amount  of  money  which  was  the  value  of  the  living  in  question.  That  was  a  question 
for  them ;  and  perhaps,  if  they  had  drawn  a  contrary  conclusion  in  this  case,  I  might 
not,  in  any  respect,  have  been  dissatisfied  with  it.  But,  Pope  Nicholas's  Taxation  is, 
as  it  seems  to  me,  one  of  the  strongest  grounds  against  the  present  verdict,  and  that 
having  been  submitted  to  the  consideration  of  the  Jury,  without  any  observation 
which  would  in  any  respect  impeach  the  conclusion  to  which  the  Jury  came,  it  does 
not  furnish  any  material  ground  on  which  the  present  verdict  can  properly  be  set  aside. 

(a)  The  distinction  between  a  farm  modus  and  a  modus  for  specific  articles,  is 
established  and  recognized  by  the  older  decisions,  and  although  subsequently  dis- 
regarded by  the  Court  of  Exchequer,  is  now  fully  settled  by  a  long  series  of  decisions. 
See  Eagle's  L.  T.  189,  190.  J  y  B 
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[261]  The  NoniB  Rolls,  and  the  Ecclesiastical  Survey,  are  open  to  pretty  nearly 
the  same  observation.  The  Nonse  KoUs  followed  the  taxation  of  Pope  Nicholas,  and 
the  Ecclesijistical  Survey  puts  the  value  of  the  property  in  question  at  about  1 7  marks 
and  a  fraction,  raising  it  considerably  higher  certainly  than  it  was  in  Pope  Nicholas's 
Ta.\ation.  There  were  two  or  three  inquisitions  about  that  time,  which  were  presented 
to  the  consideration  of  the  Jury,  from  which  it  was  inferred,  that  the  value  of  the 
property  in  question  was  so  inconsiderable  at  that  period,  that  it  is  impossible  there 
could  have  been  31.  Gs.  JSd.  payable  by  way  of  composition  for  the  tithe.  Now,  as  to 
that,  when  we  look  at  the  value  which  is  put  on  the  amount  of  the  property  to 
which  these  inquisitions  refer,  it  cerUiinly  appears,  that,  in  several  instances,  they  put 
the  value  so  low,  that  I  am  not  surprised  thata  Jury  should  consider  those  inquisitions 
iis  not  furnishing  safe  and  solid  grounds  on  which  they  were  to  act. 

The  bailiff's  accounts  were  materially  pressed  upon  our  consideration,  and  I  think 
they  admit  of  plain  and  easy  answers.  They  were  adduced  for  the  purpose  of  satisfying 
the  Court,  that,  from  the  rents  with  which  the  bailitl"  charged  himself,  it  was  improbable 
that  the  whole  property  would,  at  that  period  of  time,  have  been  of  such  an  amount, 
as  could  in  any  respect  make  31.  6s.  8d.  a  reasonable  compensation  for  the  tithes  ;  and 
they  were  adduced  also,  for  the  purpose  of  implying,  that  if  the  sum  of  31.  6s.  8d.  was 
at  that  time  payable,  it  was  to  be  expected  that  the  bailiff,  in  discharging  himself  in 
his  account,  would  have  taken  notice  of  the  payments  in  discharge  of  that  sum  of 
money.  Now,  in  the  first  place,  when  we  look  at  the  bailiff's  accounts,  with  what 
does  the  bailiff  debit  himself?  He  debits  himself  with  81.  3s.  4d.  for  the  farm  and  the 
agistment  of  the  park.  Now,  the  first  question  I  would  ask  on  that  is,  what  was  the 
extent  of  that  park  ?  Was  it  the  whole  327  acres,  or  not?  On  that  this  document  is 
perfectly  silent ;  it  might  be  that  park  which  had  been  [262]  mentioned  in  the  early 
inquisition  as  being  30  acres,  and  of  much  smaller  dimensions  and  extent  than  that 
which  now  has  acquired  the  name,  and  passes  by  the  name  of  Allesley  Park,  containing 
327  acres.  Therefore,  we  are  at  a  loss  to  know,  in  these  bailiff's  accounts,  what  was 
the  extent  of  the  agistment  of  the  park.  Well,  then,  what  is  meant  by  the  agistment? 
Does  that  give  to  the  tenant  the  full  possession  of  the  land,  the  sole  and  exclusive 
occupation,  with  all  the  p:isturage  and  all  the  privileges  ?  or  does  it  merely  give  him, 
at  certain  periods  of  the  year,  the  power  of  turning  in  his  cattle,  and  feeding  them  on 
the  grass  !  Is  the  whole  of  it,  in  the  first  place,  in  pasturage  I  Is  there  to  be  no  bay 
made  ?  Is  the  lord  to  be  excluded  ?  All  that  would  depend  on  the  bargain  which  the 
bailitl  from  time  to  time  made  on  behalf  of  his  lord  with  the  person  to  whom  the  agist- 
ment was  given.  The  agistment  may  imply,  that  the  lord  is  to  have  his  hay,  that  the 
lord  is  to  be  at  libertyto  turn  in  cattle  of  his  own  ;  but  that,  subject  to  the  lord's 
rights  in  these  respects,  the  tenant,  or  person  to  whom  the  agistment  is  let,  shall  have 
the  power  of  turning  in  and  diking  cattle  of  other  persons.  Now,  considering  the 
loose  language  in  which  the  agistment  of  the  park  is  mentioned,  and  without  knowing 
what  was  meant  by  the  park  at  that  period  of  time,  these  bailiff's  accounts  do  not  seem 
to  me  to  furnish  any  ground  which  enables  me  to  say  distinctly  for  what  that  sum  of 
81.  3s.  4d.  was  paid."  But  it  is  said,  that  if  this  payment  was  at  that  time  made,  it  is 
natural  to  expect  that  the  bailiff  would  have  discharged  himself  by  shewing  that  he 
had  made  that  payment ;  that,  however,  would  depend  on  this,  whether  he  was  to  be 
the  hand  by  which  the  payment  was  to  be  made.  It  might  be,  that  the  person  to 
whom  the  agistment  was  let,  might,  by  the  bargain,  be  the  person  to  pay  this  31.  6s.  8d., 
or  it  might  be,  that  the  receiver,  to  whom  the  bailiff  from  time  to  time  made  his 
payments,  was  the  person  by  whom  the  31.  6s.  8d.  was  to  be  paid  ;  for  it  will  appear, 
that,  in  every  one  of  those  documents,  there  is  a  [263]  balance  paid  by  the  bailiff  to 
the  receiver,  and  it  is  quite  as  natural  to  suppose  that  the  receiver  would  be  the  person 
by  whom  this  31.  6s.  8d.  was  to  be  paid,  as  that  it  .should  be  paid  by  the  plaintiff. 

Having  made  these  observations  with  respect  to  the  effect  of  the  bailiff's  entries, 
I  believe  I  am  now  brought  to  the  consideration  of  the  leases  in  the  time  of  Edward 
the  6th,  and  of  Philip  and  Mary,  and  the  conveyance  or  mortgage  for  6001.  Now  the 
lease  is  at  a  rent  of  201.  per  annum,  but  whether  any  fine  was  paid  for  that,  is  a  point 
which  we  are  totally  at  a  loss  to  know.  The  lease  itself  is  not  produced,  and  we  are 
ignorant  what  lands  it  comprehends. 

The  second  lease,  which  was  granted  at  401.  a-year,  is  a  lease  granted  in  considera- 
tion, not  only  of  that  rent,  but  also  of  a  certain  sum  of  money  to  the  said  Lord 
Abergavennyj  in  hU  need  disbursed  ;  what  proportion,  therefore,  might  be  paid  by  way 

Ex.  Div.  IV.— 45* 
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of  fine  in  order  to  get  that  lease,  is  a  point  on  which  this  evidence  leaves  us  entirely  in 
the  dark.  The  extent  of  what  is  granted  by  that  lease,  depends  on  what  was  the 
extent  of  the  inclosed  park  at  that  time  :  whether  that  did  or  did  not  include  the 
357  acres,  or  whether  it  applied  only  to  a  limited  district,  is  a  point  on  which  the 
evidence  of  the  case  leaves  us  entirely,  as  it  seems  to  me,  in  the  dark.  And  I  think,  in 
that  respect,  it  does  not  furnish  aground  on  which  we  can  safely  act.  The  conveyance 
is  a  conveyance  by  way  of  mortgage,  in  consideration  of  the  sum  of  4001.  lent ;  and 
there  is  a  stipulation  for  the  payment  of  2001.  more,  if  Lord  Abergavenny  shall  not 
make  his  payment  within  the  period  of  time,  within  which,  according  to  the  stipulation 
in  the  mortgage,  it  was  required  he  should  make  it ;  and  in  that  event  the  mortgagee 
is,  on  the  payment  of  2001.  in  addition,  to  be  entitled  to  claim  a  conveyance  of  the 
estate.  Now,  what  is  it  that  this  instrument  passes'!  If  that  applies  to  the  whole 
327  acres,  I  admit  that  it  would  be  a  strong  document  against  the  present  verdict,  for 
it  would  shew  that,  at  that  [264]  period  of  time,  6001.  was  considered  as  being  the 
full  value  of  the  property  in  question.  But  it  seems  to  me  to  admit  of  a  fair  matter 
of  doubt,  whether  it  does  apply  to  the  whole  of  the  327  acies  or  not.  I  am  of  opinion, 
therefore,  that  that  instrument  does  not  furnish  any  solid,  safe,  or  satisfactory  ground, 
on  which  we  can  say,  that  this  verdict  ought  to  be  disturbed. 

Looking  at  all  the  documents,  it  seems  to  me,  that  nothing  furnishes  any  thing 
like  a  substantial  ground  for  questioning  the  propriety  of  the  present  verdict,  except 
the  taxation  of  Pope  Nicholas,  where  the  value  of  the  whole  living  is  described  as 
being  twelve  marks,  the  Nonfe  Rolls,  the  Ecclesiastical  Survey,  and  this  mortgage. 
They  do  not,  however,  as  it  seems  to  me,  furnish  any  satisfactory  ground  upon  which 
we  can  approach  to  any  thing  like  certainty  that  the  present  verdict  is  wrong,  or  that 
a  diHeient  jury  ought  not  to  come  to  a  similar  conclusion,  or  that  a  contrary  conclusion 
would  be  one  which  would  ultimately  decide  what  would  be  just  between  the  parties. 
I  am  therefore  of  opinion,  that  this  rule  ought  to  be  discharged. 

Garrow,  B.  I  entirely  agree  with  all  the  reasoning  which  has  been  delivered  by 
the  Lord  Chief  Baron,  and  my  brother  Bayley,  on  the  several  documents,  and  on  the 
evidence  which  has  been  submitted  to  the  Jury ;  and  I  concur  with  them  in  thinking, 
that  this  verdict  ought  not  to  he  set  aside,  and  a  new  trial  granted. 

Vaughan,  B.  Having  listened  with  earnest  attention  to  the  very  able  arguments 
that  have  been  addressed  to  the  Court  in  support  of  this  rule,  and  having  also  listened 
to  the  elaborate  judgments  given  by  my  learned  l)rothers  who  have  preceded  me,  I 
am  of  opinion  that  this  rule  ought  to  be  discharged.  I  do  not  regret  that  this  has 
been  made  the  subject  of  much  di.scussion,  because  it  is  not  enough  mere-[265]-ly  that 
justice  should  be  administered  between  the  parties,  but  it  is  desirable  that  it  should 
be  administered  according  to  their  just  and  reasonable  expectations. 

This  is  an  issue  directed  by  my  Lord  Chief  Baron,  for  the  purpose  of  informing  his 
conscience,  and  with  a  view  to  assist  him  in  administering  that  relief,  to  which  the 
parties  to  the  bill  may  ultimately  appear  to  be  entitled.  1  take  it  to  be  clear,  that  it 
was  competent  to  my  Lord  Chief  Baron  to  have  assumed  to  himself,  if  he  had  been 
so  disposed,  the  determination  of  every  matter  of  fact  suggested  by  this  record  ;  but 
It  has  been  the  practice,  more  especially  of  late  years,  (for  I  believe  it  has  been  much 
more  frequent  of  late  years  than  in  earlier  "times),  to  send  these  matters  to  the 
consideration  of  a  jury,  whenever  a  reasonable  doubt  is  suggested.(a) 

It  will  be  remembered,  however,  that  the  point  to  be  decided  on  this  issue  is  a  pure 
matter  of  fact :  the  issue  being,  whether  a  certain  tract  or  district  of  land,  comprising 
about  327  acres,  called  AUesley  Park,  was  or  was  not  covered  by  a  modus  or  money 
payment  of  31.  6s.  Sd.(i) 

Now,  that  issue  involved  two  propositions  of  fact :  the  first  related  to  the  identity 
of  the  land,  because  it  certainly  was  incumbent  on  the  plaintiff  to  shew  that  the  modus 
applied  to  the  particular  lands  which  were  refei'red  to  in  the  proceedings  in  equity, 
it  was  necessary  to  shew  that  these  particular  lands  were  the  subject  of  this  money 
payment.  It  was  then  also  necessary  to  shew  further,  that  this  payment  had  existed 
trom  time  immemorial.  The  affirmative  of  that  issue  was  upon  the  plaintiff  at  law, 
the   detendant   in    equity,    and    being   on    him,    it    was    incumbent  on  the  plaintiff, 

(a)  See  upon  this  subject,  2  Eagle's  L.  T.  377  et  seq.,  and  the  cases  there  cited. 
T    nv'',  ^^'^"'^ness  111  a  modus  is  an  objection  of  fact,  and  not  of  law.     See  2  Eagle's 
L.  T.  185  et  seq.  *" 
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beyond  all  question,  to  make  out  these  two  propositions  to  the  satisfaction  of 
the  Jury. 

[266]  Now,  let  us  see  in  what  manner  that  has  been  established  in  this  issue.  As 
it  seems  to  me,  it  has  been  esUblished  in  the  only  way  in  which  it  could  be  established, 
atfirmatively  and  negatively— negatively,  by  shewing  that  no  tithe  in  kind  had  ever, 
in  the  memory  of  the  oldest  witness  that  was  called,  been  paid ;  and  affirmatively,  by 
shewing  that  this  money  payment  had  been  made  uniformly  without  interruption  for 
a  long  succession  of  years,  extending,  according  to  the  evidence,  beyond  all  question, 
if  not  as  far  back  as  1692,  certainly  as  far  back  as  169S.  This  appears  to  me  to  differ 
from  the  cases  that  have  generally  fallen  within  my  experience,  for  I  must  say  I  never, 
in  the  whole  course  of  my  experience,  saw  any  proof  so  strong,  so  clear,  so  cogent, 
I  had  almost  said,  so  irresistible,  as  that  which  w;is  adduced  in  this  case.  From  the 
fact  of  this  payment  having  been  made  for  the  period  during  which  it  was  proved  to 
have  been  made,  namely,  for  130  or  140  years,  the  Jury  would  be  called  upon  to 
conclude  that  it  had  existence  beyond  the  time  of  legal  memory,  unless  there  was  the 
most  distinct,  clear,  and  satisfactory  evidence  to  prove  the  origin  of  that  payment 
within  a  later  period. 

W  ith  respect  to  the  boundaries,  it  does  not  appear  to  me  that  there  was  any  con- 
tradictory evidence  ;  for  it  must  be  remembered,  that  the  issue  was  not  what  was 
anciently  the  limit  of  AUesley  Park,  properly  so  called,  but  what  was  the  limit  of  the 
district  known  by  the  name  of  Allesley  Park,  for  which  this  payment  had  been  made. 
Xow,  as  h;is  been  observed,  it  is  perfectly  consistent  with  the  plaintitfs  evidence 
that  the  park  might  anciently  have  consisted  of  thirty  acres  only  ;,,and  still  it  does 
not  follow  that  this  payment  might  not  anciently  have  covered  a  much  larger  portion 
of  land. 

Supposing  it  to  be  reasonably  made  out,  that  this  payment  applies  to  the  di.strict 
Killed  Allesley  Park,  of  the  extent  of  327  acres,  is  it  then  to  be  inferred  that  this  [267] 
payment  is  too  large  under  the  circumstances?  In  other  words,  is  this  a  rank  modus? 
The  amount  is  about  2id.  an  acre.  The  documents  relied  on  are,  Pope  Nicholas's 
Taxation,  the  Ecclesiastical  Survey,  the  Nonae  Rolls,  and  the  bailiff's  accounts.  These 
are  the  materials  on  which  the  defendant  relies  to  negative  the  presumption  that  this 
payment  had  continued  immemorially.  If  the  Jury  should  be  of  opinion  that  the 
payment  existed  from  time  immemorial,  rankness  would  be  out  of  the  questi  n.  If  the 
payment  be  very  high,  it  is  strong  evidence,  aud  furnishes  a  presumption  and  an 
inference  that  it  is  not  immemorial.  If,  on  the  other  hand,  the  payment  is  what 
appears  to  be  extremely  low,  that  again  should  enter  into  the  consideration  of  the 
Jury.  The  subject  of  rankness  has  been  brought  under  discussion  in  many  cases.(a) 
There  are  two  to  which  I  will  particularly  allude.  In  the  case  of  O'Connor  v.  Cook 
(6  Ves.  665 ;  8  id.  535),  a  farm  modus  was  insisted  on  of  201,  covering  400  acres ; 
that  was  a  shilling  for  every  acre.  When  it  came  to  be  discussed  before  the  Lord 
Chancellor,  he  thought  it  w;is  extremely  large,  and  it  was  pressed  upon  his  Lordship 
— Why  will  you  send  this  down,  it  is  only  sending  it  to  the  prejudice  of  the  Jury? 
Lord  Kenyon,  when  at  the  Rolls,  having  been  supposed  to  have  said,  ou  one  occasion 
— It  is  not  sending  it  to  the  judgment,  but  to  the  prejudices  of  the  Jury.  The  Lord 
Chancellor  said,  I  cannot  so  speak  of  the  constituted  tribunals  of  the  country  :  Juries 
are  appointed  to  decide  ou  such  questions;  they  deliver  their  judgment  under  the 
obligation  of  an  oath,  and  according  to  their  consciences ;  therefore,  I  shall  send  this 
question  down  to  them,  whatever  may  be  my  opinion  of  the  amount  of  this  payment. 
The  Lord  Chancellor,  impressed  with  a  notion  that  it  was  a  very  large  modus  to  insist 
on,  sent  it  down  ;  and  the  Jury  established  the  modus.  There  was  a  motion  for  a 
new  trial,  in  [268]  which  it  was  contended,  that  the  learned  Judge  who  tried  the 
cause  had  not  paid  that  attention,  and  had  not  gi\en  that  weight  to  the  taxation  of 
Pope  Xichohis,  to  which  it  was  entitled.  It  is  very  much  to  be  lamented  that 
different  Judges  attach  such  different  credit  to  this  document.  I  never  heard  one 
hold  it  to  be  conclusive  on  the  question  ;  some  have  treated  it  with  less  respect  than 
others ;  but  in  all  instances  where  it  has  been  laid  before  the  Jury,  it  has  been  left  for 
the  Jury   under   the  circumstances  to  decide  upon.     It  was  also  said,  that  further 


(a)  See  the  cases  collected  in  Short  v.  Lee,  2  Jac.  &  W.  464,  and  2  Eagle,  L.  T.  185 
et  seq. 
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evidence  had  been  discovered;  and  my  Lord  Chancellor  sent  it  down  to  a  second 
inquiry  thinking,  undoubtedly,  the  payment  was  very  large ;  but  on  the  ground  that 
it  was  a  question  whether  the  district  covered  by  the  modus  was  not  a  part  of  another 
hamlet,  and,  therefore,  whether  it  might  not  extend  to  a  larger  district  than  the  400 
acres.  '  It  went  down  a  second  time,  the  Jury  were  of  the  same  opinion  as  the  former 
Jury'  and  they  affirmed  this  modus  of  Is.  per  acre.  Upon  this,  a  third  application 
was  made  to  the  Lord  Chancellor,  which  he  rejected,  and  affirmed  the  modus  (9  Ves. 
168).  It  had  been  decided  by  the  tribunal  which  was  competent  to  decide  it ;  it  was 
a  matter  of  fact ;  there  was  no  imputation  against  the  Judge  that  he  had  not  done  his 
duty  ;  the  verdict  stood  ;  and  a  decree  was  made  upon  it. 

There  is  another  case,  of  Fervur  v.  Loraine  (not  reported),  which  was  a  farm  modus, 
insisted  on  to  cover  about  200  acres  of  land,  and  which,  I  think,  amounted  to  about 
7d.  or  8d.  an  acre.  It  was  the  case  of  the  vicarage  of  Normanton,  in  Leicestershire. 
There  the  question  of  value  introduced  the  ta.xation  of  Pope  Nicholas  and  the  Ecclesi- 
astical Survey  ;  and  one  party  undertook  to  denionstiate,  that  the  tithes  had  been 
taken  in  kind.  For  that  purpose  a  lease,  in  the  time  of  Charles  the  2nd,  of  the  tithes, 
was  produced,  and  there  was  a  discussion  upon  the  question,  whether  [269]  a  lease  of 
the  tithe  would  not  be  the  proper  mode  of  demising  them,  even  if  covered  by  a  modus. 
That  argument  was  pressed  upon  the  Court.  The  Jury  having  found  a  verdict  for 
the  rector,  an  application  was  made  for  a  new  trial.  A  new  trial  was  granted,  the 
cause  went  down  a  second  time,  and  the  Juiy  found  for  the  church  again.  Another 
application  was  made  for  a  new  trial,  and  then  the  parties  compromised  it ;  but  it  was 
twice  tried.  That  was  a  case  of  a  verdict  accordant  « ith  the  opinion  of  the  Court ; 
and  notwithstanding  those  documents,  the  evidence  being  very  strong  on  the  subject 
of  the  modus,  the  Court  granted  a  new  trial.  Under  these  circumstances,  therefore, 
my  mind  is  not  at  all  embarrassed  with  the  consideration  of  rankness ;  for  this  modus 
may  have  existed  from  time  immemorial,  though  it  cover  a  district  of  327  acres, 
amounting,  as  it  does,  only  to  2^d.  an  acre.  .V  distinction,  in  all  cases,  has  been  taken 
between  what  is  called  a  farm  modus,  and  a  modus  for  a  particular  article,  where  you 
may,  by  reference  to  books,  ascertain  pretty  much  what  the  value  of  the  particular 
article  was  at  the  time.  I  am  not  sure  that  twelve  men  may  not  honestly  differ  in 
the  inference  to  be  drawn  from  the  evidence  on  the  one  side  and  on  the  other;  but 
that  is  not  enough,  unless  we  can  see  distinctly,  that  injustice  has  been  done, 
and  that  the  Jury  have  come  to  a  wrong  conclusion.  In  the  present  case,  not  seeing 
that  the  Jury  have  came  to  a  wrong  conclusion,  I  am  not  prepared  to  say,  that  their 
judgment  ought  to  be  reversed.  Under  these  circumstances,  I  agree  that  the  rule 
ought  to  be  discharged. 
Rule  discharged. 


[270]    General  Rules. 

Officers  of  the  Court  and  their  Fees. 

In  pursuance  of  an  act  passed  in  the  first  year  of  his  present  Majesty's  reign, 
intituled  "An  Act  for  the  more  effectual  Administration  of  Justice  in  England  and 
Wales, "(a)  it  is  ordered  by  the  Court,  that  the  several  fees  hereunder  mentioned 
shall  and  may  continue  to  be  taken  by  the  sworn  and  side  clerks  of  this  Court,  the 
same  being  for  duties  to  be  performed  by  them  as  officers  of  the  Court,  similar  to  the 
duties  of  the  other  superior  Couits.  And  it  is  further  ordered,  that,  in  the  taxation 
and  allowance  of  costs,  such  fees  shall  be  distinguished  from,  and  form  no  part  of  the 
fees  and  charges  which  shall  be  allowed  to  the  attornies  who  have  been,  or  shall  be, 


(a)  1  Wm.  4,  c  70,  s.  10,  enacts,  "That  it  shall  be  lawful  for  the  Barons  of  the 
said  Court,  [of  Exchequer],  and  they  are  hereby  required  to  distinguish,  by  their  rules 
and  orders,  the  fees  which  shall  continue  to  be  taken  by  the  sworn  and  side  clerks  of 
the  Court,  for  the  duties  performed  as  officers  of  the  Court,  similar  to  the  duties  of 
the  officers  of  the  other  superior  Courts,  from  such  fees  and  charges  as  shall  be  allowed 
to  be  taken  by  tbe  attornies  so  admitte  i  to  practise,  so  that  the  amount  of  such  fees 
and  charges,  upon  the  whole,  do  not  exceed  the  amount  and  rate  of  such  fees  and 
charges  as  are  now  allowed  upou  the  taxation  of  costs." 
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admitted  to  practise  under  and  b\'  virtue  of  the  said  act,  but  the  same  shall  be  allowed 
as  disbursements. 

The  Fees  above  referred  to. 

[These  fees  are  exclusive  of  the  Master's  fees.] 

On  process  of  subpcena  ad  respondendum 

Filing  affidavit  of  service  of  subpcena 

Attachment  for  not  appearing  to  subpa3na 

Alias  and  pluries  attachment,  each         ... 

One  appearance  m  the  paper  book  for  one  defendant 

[271]  For  every  additional  defendant    ... 

On  special  bail  and  filing  .... 

For  taking  bail  oft'  the  file  to  produce  in  Court . 

Filing    all    affidavits,    (not   excepted   by   act   of    Parliament) 

po3te;is,  and  inquisitions  .... 

Searching  for  all  writs,  affidavits,  and  processes,  each  time,  per 

Terra  ....... 

Searching  for  judgment  and  all  matters  of  record,  per  Term 
Office  copies  of  all  affidavits,  and  other  matters  of  record,  per 

folio    ....... 

Office  copies  of  all  rules,  per  folio 

On  taking  all  pleadings  out  of  the  office,  4d.  per  folio,  according 

to  the  number  of  folios  marked  on  the  pleading  by  the  party 

filing  the  same,  per  folio  .... 
On  filing  declarations  ..... 
Enrolling  deeds  and  other  matters  requiring  to  be  enrolled,  per 

folio    ....... 

For  every  warrant  of  attorney    .... 

For  entering  every  rule  ..... 

For  drawing,  and  copy  of  every  order  of  Court,  per  folio 

For  exemplifying  a  record,  per  folio 

For  entering  a  certiorari  out  of  Chancery 

For  acknowledging  satisfaction  on  record 

For  every  release  ..... 

For  entering  an  audifa  querela  .... 

For  attending  every  trial  at  bar 

For  every  exhibit  read  at  a  trial  at  bar  . 

For  entering  all  proceedings  on  writs  of  error,  per  folio 

For  enrolling  writ  of  error  .... 

For  office  copies  of  all  pleadings,  when  required,  per  folio 
For  each  writ  of  supersedeas  on  an  attachment . 

[272]  That  the  several  duties  for  which  fees  are  appointed  in  the  said  schedule, 
shall  be  performed  by  the  sworn  and  side  clerks  of  the  said  office,  or  their  sufficient 
deputies  or  deputy,  on  the  request  of  the  persons  now  or  hereafter  admitted  to  practise 
asattornies  in  this  Court,  within  the  hours  and  times  hereinafter  appointed,  whereupon 
such  fees  as  aforesaid  shall  become  payable. (a) 

That  the  several  duties  heretofore  performed  by  the  clerk  of  the  pleas  or  his 
deputy,  at  the  instance  of  the  sworn  or  side  clerks  of  the  office  of  pleas,  shall  hereafter, 
at  the  instance  of,  and  for  the  attornies  admitted  as  aforesaid,  be  in  like  manner 
performed  by  the  said  clerk  of  the  pleas,  or  his  deputy,  on  payment  of  his  lawful  fees 
for  the  same.(i) 

That  the  said  office  of  pleas  shall  be  kept  open  for  business  every  day,  (Sundays, 
Christmas  Day,  Good  Friday,  Easter  Monday,  Ascension  Day,  and  Midsummer-day, 
and  days  appointed  for  public  feasts,  thanksgiving,  or  fasts,  excepted),  from  the  hour 
of  II  in  the  morning  till  3  in  the  afternoon,  and  from  5  o'clock  in  the  afternoon  till 

(a)  For  the  duties  of  the  sworn  and  side  clerks  of  the  Exchequer,  see  Dax's  Practice 
of  the  Exchequer,  and  1  Burton,  11-16. 

(b)  For  the  duties  of  the  master  or  clerk  of  the  pleas,  or  his  deputy,  see  Dax's 
Practice  of  the  Exchequer,  and  1  Burton,  511. 
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9  o'clock  at  night,  during  Term,  and  for  sixteen  days  after  an  issuab  e  Term,  and  for 
ten  days  after  a  non-issuable  Term  ;  and  at  other  times  till  seven  o  clock  in  the  evening. 
That  in  all  actions,  which,  before  the  first  day  of  this  present  lerm,  were  pending 
in  this  Court,  the  parties,  plaintifiFs  or  defendants,  shall  and  may  be  at  liberty  to  apply 
to  one  of  the  Barons  of  this  Court,  for  an  order  appointing  any  person  who  shall  then 
be  an  attorney  (c)  of  this  [273]  Court,  to  be  his  or  her  attorney,  •"  further  prosecuting 
or  defending  such  action,  upon  undertaking  to  pay  the  sworn  [274]  or  side  clerk 
previously  employed  by  him,  his  costs  incurred  in  such  action,  to  be  taxed,  it  required, 
by  the  master,  and  that  service  of  such  order  on  the  opposite  party  or  parties,  or  his 
or  her  attorney,  shall  be  sufficient  notice  to  him  or  them  of  such  appointment. 

Practice. 
It  is  ordered— That  henceforth  the  name  and  address  of  the  attorney  issuing  any 

(c)  By  Stat.  1  Wm.  4,  e.  70,  s.  10,  it  is  enacted,  "That  all  persons  admitted  or 
admissible  to  practise  as  attornies  in  the  Courts  of  King's  Bench  and  Common  Pleas, 
shall  be  admissible  in  like  manner  as  attornies  of  the  Court  of  Exchequer,  and  be 
admitted  and  allowed  to  practise  there  as  such,  upon  application  to  the  Barons  of  that 
Court,  without  being  obliged  to  emplay  any  clerk  in  court  in  the  capacity  of  attorney 
of  the  Court  of  Exchequer,  any  law  or"  usage  to  the  contrary  notwithstanding." 

To  obtain  admission  as  an  attorney  of  this  Court,  an  attorney  of  the  King's  Bench 
or  Common  Pleas  must  take  his  admission  in  those  Courts  to  the  chambers  of  one 
of  the  Barons  of  this  Court,  who,  if  he  think  fit,  will  grant  a  fiat,  directing  the  master 
to  swear,  admit,  and  enrol  him.  The  attorney  must  then  make  an  affidavit,  on 
stamped  paper,  stating,  that  the  proper  duty  imposed  on  articles  of  clerkship,  was 
duly  paid  on  certain  articles,  bearing  date  on  &c.,  and  made  between  &c.,  and  that  the 
articles  were  executed  on  the  day  of  the  date  by  all  the  parties,  and  were  duly  enrolled 
in  the  Court  of  King's  Bench  or  Common  Pleas,  on  the  day  of  , 

as  appears  by  the  certificate  of  the  proper  officer  thereof,  and  that  the  deponent  was 
admitted  an  attorney  of  his  Majesty's  Court  of  [King's  Bench  or  Common  Pleas]  at 
Westminster,  on  the  day  of  and  has  ever  since  continued,  and 

now  is,  on  the  rolls  of  the  said  Court.  The  fiat  and  affidavit  must  be  left  at  the  Ex- 
chequer office,  the  evening  before  the  attorney  is  sworn,  and  on  the  following  morning, 
at  the  sitting  of  the  Court,  the  attorney  must  attend  to  be  sworn,  and,  having  been 
sworn,  must  sign  the  roll. 

By  the  same  stat.  s.  17,  "All  attornies  and  solicitors  now  actually  admitted  and 
practising  in  any  of  the  said  Courts  of  Sessions  or  Great  Sessions,  may  be  admitted 
as  attornies  of  the  said  Courts  at  Westminster,  in  like  manner  as  is  now,  or  may  be 
hereafter  prescribed  for  the  admission  of  other  persons  as  attornies  therein,  upon  pay- 
ment of  such  sum  for  duty,  in  addition  to  the  sum  already  paid  by  them  in  that 
behalf,  as  shall,  together  with  such  latter  sum,  amount  to  the  full  duty  required  upon 
admission  of  attornies  in  the  said  Courts  at  Westminster ;  and  that  all  persons  having 
served,  or  now  actually  serving,  under  articles  as  clerks  to  such  attornies  or  solicitors 
of  any  of  the  said  Courts  of  Sessions  or  Great  Sessions,  may,  at  the  expiration  of  their 
respective  times  of  service,  be  admitted  as  attoi-nies  of  the  said  Courts  at  Westminster, 
in  like  manner,  and  upon  payment  of  the  like  duty,  as  if  they  had  served  under 
articles  as  clerks  to  attornies  of  the  last-mentioned  Courts." 

And  by  the  same  stat.  s.  16,  "All  persons,  who,  on  or  before  the  passing  of  this 
act,  shall  have  been  admitted  as  attornies,  and  shall  then  be  practising  in  any  of  the 
Courts  of  Sessions  or  Great  Sessions  in  the  county  palatine  of  Chester,  or  in  Wales, 
respectively,  shall  be  entitled,  upon  the  payment  of  one  shilling,  to  have  their  names 
entered  upon  a  roll  to  be  kept  for  that  purpose  in  each  of  the  superior  Courts  of 
Westminster,  and  thereupon  be  allowed  to  practise  in  such  Courts  in  all  actions  and 
suits  against  persons  residing,  at  the  commencement  of  the  suit,  within  the  county  of 
Chester  or  principality  of  Wales ;  and  that  all  persons  having  served,  or  now  actually 
serving,  as  clerks  to  such  attornies  under  articles,  and  who  would  otherwise  be  entitled 
to  be  admitted  as  attornies  of  the  said  Courts  of  Great  Sessions,  may,  on  or  before  the 
expiration  of  six  months  after  the  passing  of  this  act,  be  admitted  "as  attornies  of  the 
said  Courts  at  Westminster,  for  the  purpose  of  practising  there  in  the  like  matters 
only,  without  payment  of  any  greater  duty  than  would  be  now  payable  by  law  upon 
their  admission  as  attornies  of  such  Courts  of  Great  Sessions  respectively." 
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writ  («)' shall  be  indorsed  or  written  thereon  ;  and  also  that  the  day,  month,  and  year 
in  which  the  same  shall  be  issued,  shall  be  indorsed  or  written  on  all  writ^  hereafte; 
to  be  issued  m  the  office  of  pleas  of  this  Court;  and  if  the  same  be  mesne  process 
other  than  a  wnt  of  subpaMia  ad  respondendum,  a  precipe  or  particular  of  such  writ 
coiitaimng  the  county  into  which  the  same  shall  issue,  the  names  of  every  party 
p  aintift  and  defendant  therein,  the  time  of  the  return  thereof,  the  name  and  address 
of  the  attorney  issuing  the  same,  and  the  day  of  the  date  on  which  the  same  shall  be 
so  issued,  shall  be  delivered  to  the  clerk,  or  deputy  clerk  of  the  pleas,  on  his  bein<^ 
required  to  sign  such  writ,  which  precipe  shall  be  duly  filed  on  files,  to  be  provided 
by  the  said  clerk  of  the  ple^is,  or  his  deputy,  for  each  Term  and  vacation,  according 
to  the  county  into  which  the  same  shall  be  issued  :  and  [275]  if  such  process  be 
subpcena  ad  respondendum,  and  process  of  contempt  thereon,  and  writ  of  supersedeas 
thereon,  a  precipe  shall  in  like  manner  be  left  with  the  sworn  or  side  clerks  or  their 
deputies,  in  the  office  of  pleas,  containing  the  names  of  everv  party,  plaintiff  and 
defendant,  therein,  the  time  of  the  return  thereof,  the  name  and  'address  of  the 
attorney  issuing  the  same,  and  the  day  of  the  date  on  which  the  same  shall  be  issued 
which  shall  be  kept  on  a  similar  file  by  the  sworn  and  side  clerks,  to  which  prascipes 
any  attorney  of  this  Court,  or  his  clerk,  shall  have  access,  on  payment  of  the  fee  pay- 
able in  respect  thereof.  "  ' 

That  a  copy  of  all  process  of  subprena  ad  respondendum  hereafter  to  be  issued  out 
of  this  Court,  and  of  any  indorsement  thereon,  shall  be  served  ;  and  no  service  thereof 
shall  be  effected,  as  heretofore,  by  service  of  any  label  or  other  minute  thereof.(a)2 

That  where  there  are  more  than  four  defendants  in  a  joint  action  to  be  commenced 
in  this  Court,  residing  in  the  same  county,  the  whole  number  of  such  defendants  shall 
be  named  in  one  writ :  and  if  the  whole  number  of  defendants  shall  appear  by  the 
sjime  attorney,  and  at  the  same  time,  the  names  of  all  the  defendants  shall  be  inserted 
in  one  appearance. 

That  all  recognizances  of  bail  in  actions  in  the  said  office  of  pleas,  when  taken  or 
allowed  by  a  Baron,  shall  be  left  by  the  attorney  for  the  defendant  or  defendants, 
with  the  sworn  or  side  clerks,  or  their  deputy,  in  the  office  of  pleas,  until  duly  allowed, 
who  shall  enter  the  same  in  a  book  to  be  kept  by  them  for  that  purpose,  having  an 
alphabetical  index  of  reference  ;  which  book  shall  be  open  [276]  to  the  inspection  of 
the  attornies  so  admitted  as  aforesaid,  or  their  clerks  :  and  notice  of  such  bail  being 
allowed  and  left  and  filed  in  the  said  office  of  pleas,  with  the  names,  descriptions,  and 
address  of  the  bail,  shall  be  given  by  the  attorney  for  the  defendant  or  defendants, 
to  the  attorney  for  the  plaintiff  or  plaintiffs,  within  the  times  prescribed  for  giving 
notice  of  bail  by  the  former  rules  of  this  Court ;  (a)^  and  proceedings  may  be  thereupon 
had  for  accepting  to  and  perfecting  such  bail,  within  the  times  and  in  like  manner 
as  is  and  are  prescribed  by  the  existing  rules  and  practice  of  this  Court,  except  so  far 
as  the  same  may  be  altered  by  the  present,(a)^  or  any  subsequent  rule  of  this  Court. 

(a)'  For  an  account  of  the  various  writs  now  used  in  the  Court  of  Exchequer,  see 
1  Manning's  Practice,  7  et  seq.,  Burton's  Practice,  Dax's  Practice  of  the  Exchequer, 
and  Carrington's  Rules  and  Orders,  19-26. 

{nf  The  subpcena  ad  respondendum  must  formerly  have  been  signed  by  the  chief 
secondary,  or  a  sworn  clerk  in  the  office  of  the  King's  Remembrancer,  but  it  has  been 
decided  that  the  rules  in  this  respect  (Hilary  Term,  19  Jac,  Michaelmas  Term, 
36  Car.  2),  are  obsolete,  and  that  this  process  may  now  be  issued  out  of  the  office  of 
pleas.      Tuylm-  v.  Biley,  9  Price,  389. 

(tiy  By  a  general  rule  of  Trinity  Term,  26  &  27  Geo.  2,  it  is  ordered,  "  That,  from 
and  after  the  first  daj'  of  Michaelmas  Term,  17:)3,  in  every  action  in  this  Court,  where 
special  bail  is  put  in  before  the  Barons  of  this  Court,  the  plaintiff  may  except  thereto 
within  twenty  days  next  after  the  putting  in  of  such  bail,  and  notice  thereof  given  in 
writing  to  the  plaintiff,  his  attorney,  or  clerk  in  court  ;  or  where  special  bail  is  put  in 
before  any  commissioner,  the  ijlaintift"  may  except  thereto  within  twenty  days  next 
after  the  said  bail  is  transmitted  to  and  allowed  by  one  of  the  Barons  of  this  Court, 
and  notice  thereof  given  in  writing,  as  aforesaid.  But  no  exception  to  bail  shall  be 
admitted  after  the  time  hereinbefore  limited  ;  and  in  case  exception  shall  be  taken  to 
the  said  bail  within  the  time  aforesaid,  and  notice  of  such  e.xception  shall  be  given 
in  writing  to  the  defendant's  attorney,  or  clerk  in  court,  the  defendant  shall  perfect 
his  bail,  and  justify  the  same,  if  the  notice  be  given,  in  terra  time,  within  four  days 
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That  on  every  appearance  to  be  entered  by  the  sworn  or  side  clerks,  as  officers  of 
the  said  office  of'  pleas,  they  [277]  shall  cause  to  be  put  the  name  and  address  of  the 
attorney  at  whose  instance,  and  the  day  on  which  the  same  shall  be  entered  ;  and  such 
appearance  shall  be  entered  by  the  defendant's  name,  by  the  said  sworn  clerks,  in 
proper  books,  having  an  alphabetical  index  book  of  reference,  entered  by  the  plaintiff's 
name,  to  be  provided  by  the  clerk  of  the  pleas  for  each  term  ;  which  books  shall  be 
open  to  the  inspection  of  the  said  attornies,  so  admitted  as  aforesaid,  and  their  clerks, 
without  fee  or  reward,  (a) 

That  all  declarations  de  bene  esse  shall  be  filed  with  the  sworn  and  side  clerks,  or 
their  deputy,  and  shall  be  entered  in  alphabetical  order  in  proper  books  for  each  term, 
to  be  kept  liy  them  for  that  purpose  ;  which  books  shall,  at  all  times  within  office  hours, 
be  open  to  the  inspection  of  the  persons  admitted  to  piactise  as  attornies  of  this  Court, 
and  theii'  clerks,  without  fee  or  reward  ;  and  the  declaration  so  filed  shall  and  may  be 
taken  out  of  the  office  by  the  defendant,  or  his  attorney,  upon  payment  of  the  fees 
payable  in  respect  thereof  (see  post,  p.  279). 

That  service  of  all  pleadings,  summons,  orders,  rules,  notices,  and  other  proceedings, 
heretofore  served  on  the  sworn  or  side  clerks,  at  their  seats  in  the  said  office  of  pleas, 
shall  hereafter  be  served  upon  the  attorney  or  attornies  of  the  adverse  party  or  parties, 
by  delivering  the  same  to,  or  leaving  the  same  for  him,  in  the  manner  hereinafter 
mentioned  ;  and  that  henceforth  no  entry  of  any  notice  shall  be  required  to  be  made 
in  any  book  to  be  kept  in  the  said  office  of  pleas  as  heretofore. 

That  the  clerk  of  the  pleas,  or  his  deputy,  shall  forthwith  cause  to  be  prepared  a 
proper  alphabetical  book  for  the  purposes  after-mentioned  ;  and  that  the  same  shall  be 
publicly  kept  at  the  office  of  the  clerk  of  the  pleas,  to  be  there  inspected  by  any  such 
attorney  as  aforesaid,  or  his  [278]  clerk,  without  fee  or  reward  ;  and  that  every  attorney 
admitted  in  this  Court,  and  residing  in  London,  or  within  ten  miles  of  the  same,  shall 
forthwith  enter  in  such  book,  in  alphabetical  order,  his  name  and  place  of  abode,  or 
some  other  proper  place  in  London,  Westminster,  or  the  Borough  of  Southwark, 
or  within  one  mile  of  the  said  office,  where  he  may  be  sei'ved  with  notices,  summonses, 
ordei's,  and  rales  in  causes  depending  in  this  Coui't ;  and  every  attorney  hereafter  to 
be  admitted,  and  practising  and  residing  as  afoi'esaid,  shall,  upon  his  admission,  make 
the  like  entry  ;  and  as  often  as  any  such  attorney  shall  change  his  place  of  abode,  or 
the  place  where  he  may  be  served  with  notices,  summonses,  orders,  and  rules,  he 
shall  make  the  like  entry  thereof  in  the  .said  book  :  And  that  all  notices,  summonses, 
orders,  and  rules,  which  do  not  require  personal  service,  shall  be  deemed  sufficiently 
served  on  such  attorney,  if  a  copy  thereof  be  left  at  the  place  lastly  entered  in  such 
book,  with  any  person  resident  at  or  belonging  to  such  place  ;  and  if  any  such  attorney 
shall  neglect  to  make  such  entry,  then  the  fixing  up  of  any  notice,  or  the  copy  of  any 
summons,  order,  or  i-ule  for  such  attorney,  in  the  said  office  of  pleas,  shall  be  deemed 
as  effectual  and  sufficient,  as  if  the  same  had  been  served  at  such  place  of  residence  as 
aforesaid. 

That  in  all  cases  where  a  defendant  shall  have  appeared  in  any  action  in  the  said 
office  of  pleas,  and  in  cases  where  the  plaintiff'  has  entered  appearance  therein  according 
to  the  statute,  and  the  defendant  shall  by  an  attorney  of  this  Court  have  given  notice 
in  writing  to  the  attorney  for  the  plaintiff'  or  his  agent,  of  his  being  authorized  to  act 
as  attorney  for  such  defendant,  all  proceedings,  notices,  and  summonses,  rules,  and 
orders,  which,  according  to  the  practice  of  this  Court,  were  heretofore  delivered  by 
the  sworn  or  side  clerks  of  the  other  party,  plaintiff' or  defendant,  be  delivered  to,  or 
served  upon,  the  attorney  or  attornies  of  the  other  party,  plaintiff  or  defendant ;  and 


after  such  notice ;  [but  if  exception  be  taken  in  vacation  time,  and  notice  thereof 
given  in  like  manner,  the  said  defendant  shall  perfect  his  bail  and  justify  the  same 
upon  the  first  day  of  the  subsequent  term,  unless  the  plaintiff',  his  attorney,  or  clerk 
in  court,  shall  consent  to  a  justification  before  one  of  the  Barons  of  this  Court ;  in 
which  case  the  said  bail  shall  justify  themselves  before  one  of  the  Barons,  within  four 
days  after  notice  of  such  exception  in  writing  given  to  the  defendant,  his  attorney, 
or  clerk  in  court] ;  and  in  default  of  the  defendant's  justifying  his  bail  [in  either  of 
the  said  cases],  the  plaintiff- shall  be  at  liberty  to  proceed  on  the  bail  bond." 

(a)  As  to  the  time  within  which  appearances  must  be  entered,  see  Dax's  Practice 
of  the  Lxchequer,  1  Man.  Pract.  41,  46,  47,  57,  96,  and  Car.  R.  &  0.  29. 


IC.  &J.  279.  GENERAL   RULES  1425 

that  [279]  all  notices,  &c.,  shall  be  so  served  or  delivered  before  nine  o'clock  in  the 
evening. 

I  hat  one  day's  previous  notice  of  the  time  of  taxing  costs,  upon  rules,  orders, 
town  posteas  and  inquisitions,  and  a  copy  of  the  bill  of  costs  and  affidavit  to  increase, 
(if  any),  shall  be  given  and  deli\ered  by  the  attorney  or  attorniesof  the  party  or  parties 
whose  costs  are  to  be  taxed,  to  the  attorney  of  the  other  party  or  parties  in  the  same 
action,  at  the  time  of  service  of  such  notice ;  and  that,  in  the  cases  of  posteas  and 
inquisitions  in  country  causes,  the  notice  shall  be  given  two  days,  and  a  copy  and 
affida\it  delivered  two  days  before  such  taxation. 

That,  upon  process  of  quo  minus  and  venire  facias  personally  served  on  a  defen- 
dant, and  upon  all  writs  of  distringas,  whereupon  notice,  pursuant  to  the  statute 
7  &  S  Geo.  4,  c.  71,  shall  be  given,  returnable  on  any  day  of  the  Term,  the  plaintiff 
(see  ante,  p.  277)  shall  be  at  liberty  to  declare  de  bene  esse  within  eight  days  after  the 
return  thereof,  or  on  appearance  in  chief ;  and  if  plaintiff  declare,  either  conditionally 
or  in  chief,  in  London  or  Middlesex,  and  the  defendant  live  within  twenty  miles  of 
London,  the  defendant  shall  plead  within  four  days  after  such  declaration  shall  be  filed 
or  delivered,  with  notice  to  plead  accordingly,  without  any  imparlance;  and  in  case 
the  plaintiff  declare  in  any  other  county,  or  the  defendant  live  above  twenty  miles 
from  London,  the  defendant  shall  plead  within  eight  days  after  such  declaration  shall 
be  filed  or  delivered,  with  notice  to  plead  accordingly,  without  any  imparlance,  pro- 
vided such  declaration  be  filed  or  delivered  on  or  before  the  last  day  of  the  Term  in 
which  such  process  shall  be  returnable,  and  a  rule  to  plead  be  duly  entered. 

That,  on  application  by  a  defendant  or  his  bail,  or  either  of  them,  for  an  order  of 
one  of  the  Baions  of  this  Court,  to  render  a  defendant  to  a  county  gaol,  it  shall  be 
specified  [280]  on  whose  behalf  such  application  shall  be  made,  the  state  of  the  pro- 
ceedings in  the  cause,  for  what  amount  the  defendant  was  held  to  bail,  and  by  the 
Sheriff  of  what  county  he  was  arrested,  which  facts  shall  be  stated  in  the  order;  and 
that  on  such  order  being  lodged  with  the  gaoler  of  the  count\^  gaol  in  which  such 
defendant  was  so  arrested,  the  defendant  maj'  be  rendered  to  his  custody  in  discharge 
of  the  bail  ;  and  that  on  such  lodgment  and  render,  a  notice  thereof,  and  of  the  defen- 
dant's being  actually  in  custody  thereon,  in  writing,  signed  by  the  defendant  or  his 
bail,  or  either  of  them,  or  the  attorney  or  agent  of  any  or  either  of  them,  shall  be 
delivered  to  the  plaintiff's  attorney  or  agent,  and  thereupon  the  bail  for  the  said  defen- 
dant shall  be  wholl}'  exonerated,  without  entering  any  exoneretur.(a)i 

And  that  if  a  defendant  shall  be  in  custody  of  the  gaoler  of  the  county  gaol  of 
any  county  in  I^ngland  or  Wales,  by  virtue  of  any  process  issued  out  of  any  of  His 
Majesty's  superioi-  Courts  of  record,  he  may  be  rendered  in  discharge  of  his  bail  in 
any  action  de|)ending  in  this  Court,  in  like  manner  as  is  hereinbefore  provided  for  a 
render  in  [281]  discharge  of  bail,  and  thereupon  the  bail  shall  be  wholly  exonerated 
from  liability  as  such  bail.(a)2 

(a)'  By  Stat.  1  Wm.  4,  c.  70,  s.  21,  it  is  enacted,  "That  a  defendant,  who  .shall 
have  been  held  to  bail  upon  any  mesne  process  issued  out  of  any  of  his  Majesty's 
superior  Courts  of  record,  may  be  rendered  in  discharge  of  his  bail,  either  to  the 
prison  of  the  Court  out  of  which  such  process  issued,  according  to  the  practice  of  such 
Court,  or  to  ihe  common  gaol  of  the  county  in  which  he  was  so  arrested,  and  the 
render  to  the  county  gaol  shall  be  effected  in  the  manner  following  :  that  is  to  say, 
the  defendant,  or  his  bail,  or  one  of  them,  shall,  for  the  purpose  of  such  render,  obtain 
an  order  of  a  Judge  of  one  of  his  Majesty's  superior  Courts  of  Westminster,  and  shall 
lodge  such  order  with  the  gaoler  of  such  county  gaol,  and  a  notice  in  writing  of  the 
lodgment  of  such  order,  and'of  the  defendant's  being  actually  in  custody  of  such  gaoler 
by  virtue  of  such  order,  signed  by  the  defendant,  or  the  bail,  or  either  of  them,  or  by 
the  attorney  or  agent  of  any  or  either  of  them,  shall  be  delivered  to  the  plaintift"s 
attorney  or  agent;  and  the  sheriff  or  other  person  responsible  for  the  custody  of 
debtors  in  such  county  gaol,  shall,  on  such  render  so  perfected,  be  duly  charged  with 
the  custody  of  such  defendant,  and  the  said  bail  shall  be  thereupon  wholly  exonerated 
from  liability  as  such" 

{af  By  Stat.  1  Wm.  4,  c.  70,  s.  22,  it  is  enacted,  "  That  a  defendant,  who  shall 
hereafter  be  in  custody  of  the  gaoler  of  the  county  gaol  of  any  county  in  England  or 
in  the  principality  of  Wales,  by  virtue  of  any  proceeding  out  of  any  of  his  Majesty's 
superior  Courts  of  record,  may  be  rendered  in  discharge  of  his  bail  in  any  other  action 
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That  hereafter,  there  shall  be  two  days  appointed  for  the  trials  of  causes  at  Nisi 
Prius  in  Term  in  London,  and  the  like  in  Middlesex,  to  be  named  by  the  Lord  Chief 
Baron  of  this  Court,  previous  to  the  commencement  of  each  Term  ;  and  that,  on  such 
nomination   the  said  Lord  Chief  Baron  shall  also  appoint  the  hour  at  which  the  Court 


nomi 

will  sit  on  each  of  those  da,ys.{b) 


.  hat  whenever  a  plaintiff  shall  rule  the  Sheriff  on  a  return  of  cepi  corpus  to  bring 
in  the  body,  the  defendant  shall  be  at  liberty  to  pat  in  and  perfect  bail  at  any  time 
before  the  expiration  of  such  rule ;  and  that  a  plaintiff",  having  so  ruled  the  Sheriff', 
shall  not  proceed  on  any  assignment  of  the  bail  bond,  until  the  time  has  expired  to 
bring  in  the  body  as  aforesaid.* 

That  hereafter  all   special   bail   shall  be  justified   within  [282]    four  days   after 
exception  before  a  Baron  at  chambers,  as  well  in  Term  as  in  Vacation. (a) 

Eemoval  of  Causes. 

Whereas,  by  an  Act  made  and  passed  in  the  first  year  of  the  reign  of  his  present 
Majesty,  intituled  "An  Act  for  the  more  effectual  administration  of  justice  in  England 
and  Wales  (1  Will.  4,  c.  70,  s.  14)" — it  is  amongst  other  things  enacted.  That  all  the 
power,  authority,  and  jurisdiction  of  his  Majesty's  Court  of  Session  of  the  said  county 
palatine  of  Chester,  and  of  the  Judges  thereof,  and  of  his  Court  of  Exchequer  of  the 
said  county  palatine,  and  of  the  Chamberlain  and  V^ice-Chamberlain  thereof,  and  also 
of  his  Judges  and  Courts  of  Great  Sessions  in  the  principality  of  Wales,  shall  cease 
and  determine  at  the  commencement  of  the  said  act ;  and  that  all  suits  at  law  (t)  then 
depending  in  any  of  the  said  Courts,  shall  be  transferred  to  the  Court  of  Exchequer, 
[283]  there  to  be  dealt  with  and  decided  accoi'ding  to  the  practice  of  the  said  Court 
of  Exchequer,  or  of  the  Court  from  whence  the  same  shall  be  transferred  according 
to  the  discretion  of  the  Court  to  which  the  same  shall  be  transferred ;  which  Court 
shall,  for  the  purpose  of  such  suits,  only  be  deemed  and  taken  to  have  all  the  power 

depending  in  any  of  the  said  Courts,  in  the  manner  hereinbefore  provided  for  a  render 
in  discharge  of  bail ;  and  the  keeper  of  such  gaol,  or  such  sheriff  or  other  person  respon- 
sible for  the  custody  of  debtors  as  aforesaid,  shall,  on  such  render,  be  duly  charged 
with  the  custody  of  such  defendant,  and  the  said  bail  shall  be  thereupon  wholly 
exonerated  from  liability  as  such. 

(h)  The  days  appointed  for  sittings  are : — in  London,  the  sixth  day  of  the  Term, 
the  last  day  but  two  of  the  Term,  and  the  day  after  the  Term  ;  in  Middlesex,  the 
seventh  day  of  the  Term,  the  last  day  but  one  of  the  Term,  and  the  seventh  day  after 
the  Term. 

*  Ladd  V.  Arnahohli  and  Others. 

Chilton  moved  in  this  case  to  stay  proceedings  on  the  bail  bond  upon  payment  of 
costs.     The  Court  granted  the  application. 

Vaughan,  B.  Upon  the  former  discussion  of  this  rule,  I  felt  myself  bound  to 
decide,  that  the  proceedings  upon  the  bail  bond  were  regular,  according  to  the 
practice  of  the  Court  (ante,  p.  97).  I  then  regretted  that  a  difference  should  exist 
upon  this  subject  in  the  practice  of  the  respective  Courts,  and  think,  that,  for  the 
future,  the  practice  should  be  assimilated. 

Bayley,  B.  For  the  future,  the  rule  should  in  this  respect  be  the  same  in  all  the 
Courts.  When  the  plaintiff'  rules  the  Sheriff  to  bring  in  the  body,  he  is  to  be  con- 
sidered as  extending  the  period  for  the  justification  of  the  bail,  until  the  expiration 
of  the  rule  to  bring  in  the  body  ;  because  the  bail  to  the  Sheriff  are  identified  with 
the  Sheriff',  and  are  securities  to  him.  The  plaintiff  may  have  the  bail  bond  assigned 
to  him  ;  but  if,  in  the  intermediate  time,  he  rules  the  Sheriff  to  bring  in  the  body, 
upon  which  the  Sheriff  would  naturally  give  notice  to  the  bail  to  perfect  bail,  it  is  not 
unreasonable  that  the  bail  should  have  the  same  time  for  perfecting  bail  that  is 
allowed  to  the  Sheriff  to  bring  in  the  body. 

(a)  This  rule  abrogates  that  part  of  the  rule  of  Trinity  Term,  26  &  27  Geo.  2, 
within  brackets,  ante,  p.  276  ;  and  also  the  following  rules  :  Easter  Term,  56  Geo.  3, 
2  Trice,  327  ;  Trinity  Term,  56  Geo.  3,  3  Price,  35 ;  Hilary  Term,  1  &  2  Geo.  4, 
9  Price,  57  ;  and  also  the  Memorandum,  4  Price,  155. 

(c)  This  act  is  amended  by  a  subsequent  statute,  which  transfers  all  criminal 
proceedings  and  quo  warrantos  to  the  Court  of  King's  Bench,  and  writs  of  right  to  the 
Court  of  Common  Pleas 
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and  jurisdiction  to  all  intents  and  purposes  possessed  before  the  passing  of  this  act  by 
the  Court  from  whence  such  suit  shall  be  removed. 

This  Court  doth  therefore  order,  that,  as  to  all  suits  at  law  depending  in  any  of 
the  said  Courts  on  the  12th  day  of  October  last  past,  the  same  shall  be  dealt  with 
and  decided  according  to  the  practice  of  this  Court,  unless  this  Court,  or  a  Baron 
thereof  at  chambers,  shall,  upon  special  application  upon  notice  to  an  adverse  party 
otherwise  direct. 

And  it  is  further  ordered,  that  where  process  shall  have  been  served,  and  the 
plaintitl  shall  not  have  declared,  that  the  plaintiff  shall  be  at  liberty  to  declare  on  all 
process  returnable  before  or  in  the  present  Term,  or  before  or  in  next  Hilary  Term,  or 
the  vacation  following  the  same,  as  if  the  same,  as  to  all  process  leturnable  before  the 
end  of  this  present  Term,  had  been  made  returnable  in  the  present  Term ;  and  as  to 
all  process  returnable  between  the  end  of  the  present  Term  and  the  vacation  next 
following  next  Hilary  Term,  as  if  the  same  had  been  returnable  of  next  Hilary  Term  ; 
and  the  defendant  shall  appear  to  such  process,  or  put  in  bail  thereto  within  eight 
days  after  notice  of  this  rule,  as  to  writs,  the  return  days  whereof  shall  then  be 
passed,  and  as  to  writs  returnable  after  the  end  of  the  present  Term,  within  six  days 
after  the  same  shall  be  returnal)le ;  and  the  defendant  shall  be  at  liberty  to  give  a 
rule  to  declare,  and,  in  default  of  declaration  to  sign  non-pros  accordingly. 

[284]  And  it  is  further  ordered,  that  in  all  cases  in  which  a  declaration  hath  been 
delivered  or  filed  in  the  Court  of  Sessions,  a  certiticate  thereof  shall  be  obtained  under 
the  hand  of  the  late  Prothonotary  or  late  Deputy  Prothonotary  of  the  Court  in 
which  the  same  sh.all  be  filed,  and  be  verified  by  affidavit,  to  be  int'itled  in  this  Court ; 
and  such  certificate  and  affidavit  shall  be  filed  with  the  Deputy  Clerk  of  the  Pleas 
without  fee  or  reward  ;  and  the  plaintiff  shall  thereupon  be  at  liberty  to  give  a  rule 
to  plead,  and,  in  default  of  plea,  to  sign  judgment  in  like  manner  as  if  the  declaration 
had  been  filed  in  this  Court,  an  appearance  having  been  first  duly  entered  in  this 
Court,  if  the  same  shall  not  have  been  entered  in  the  said  Court  in  which  such  suit 
was  commenced  ;  and  each  party  shall  be  at  liberty  to  plead,  reply,  or  take  any 
subsequent  proceeding,  and  to  rule  an  adverse  party  to  proceed  in  such  action  as  if 
the  same  action  had  been  originally  commenced  in  this  Court;  but  that  no  judgment 
shall  be  signed  for  want  of  declaration,  plea,  replication,  or  other  proceeding,  until 
a  rule  to  declare,  plead,  reply,  rejoin,  itc,  shall  have  been  first  given  in  the  office  of 
pleas  of  this  Court,  and  demand  of  declaration,  plea,  replication,  or  other  proceeding, 
in  writing,  served  on  the  adverse  party  or  his  attorney,  according  to  the  practice  of 
this  Court,  so  many  days  before  such  judgment  shall  be  signed  as  the  practice  of  this 
Court  requires  upon  rules  to  declare,  plead,  reply,  rejoin,  &c. 

And  it  is  further  ordered,  that,  in  case  any  interlocutory  or  final  judgment  shall 
have  been  signed  in  any  of  the  said  Courts  abolished  by  the  said  act,  the  plaintiff, 
on  filing  a  certificate  thereof  as  aforesaid,  shall  be  at  liberty  to  proceed  thereon  in  like 
manner  as  if  such  judgment  had  been  signed  in  this  Court;  but,  that  in  case  process 
of  execution  shall  issue  on  any  final  judgment  signed  in  any  Court  abolished  by  the 
said  act,  it  shall  be  stated  in  such  process,  in  what  Court  final  judgment  was  so  signed 
as  aforesaid. 

And  it  is  further  ordered,  that  any  proceeding  taken  in  any  Court  abolished  by 
the  said  act,  may  be  continued  by  [285]  way  of  suggestion  in  this  Court ;  such 
suggestion  being  subject  to  coricction,  upon  a  summons  for  the  purpose  by  any  of 
the  Barons  of  this  Court. 

That,  in  case  any  process  shall  have  issued  out  of  any  of  the  Courts  abolished  by 
the  said  act,  the  Sheriff  to  whom  the  same  may  have  been  issued,  may  be  ruled  to 
return  such  process  into  this  Court,  in  like  manner  as  if  the  said  process  had  been 
returnable  in  this  Court ;  and  if  such  Sheriff  shall  have  made  a  return  to  the  said 
Court  so  abolished  as  aforesaid,  or  shall  make  a  return  to  this  Court  of  cepi  corpus,  he 
may  be  ruled  in  like  manner  to  bring  in  the  body  ;  and  process  so  issued  as  last  afore- 
said may  be  returned  to  this  Court  by  the  Sheriffs  of  the  county  of  Chester,  county  of 
the  city  of  Chester,  and  principality  of  Wales,  in  like  manner  as  if  the  same  had  been 
returnable  in  this  Court. 

Memoranda. 

In  the  early  part  of  this  Term,  the  Right  Honourable  John  Singleton,  I.ord 
Lyndhurst,  resigned  the  Great  Seal,  which  his  Majesty,  on  the  22nd  November,  1830, 
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was  graciously  pleased  to  deliver  to  Henry  Brougham,  of  Lincoln's  Inn,  Esq.,  King's 
Counsel,  who  was  raised  to  the  Peerage  by  the  title  of  Baron  Brougham  and  Vaux,  of 
Brougham,  in  the  county  of  Westmoreland.  ,  ,     „.      ^  ,       „     ,         t-  . 

On  the  sixth  day  of  this  Term,  the  Honourable  Sir  John  Bayley,  Ivnt.,  was 
appointed  one  of  the^Barons  of  this  Court,  and  took  his  seat  as  senior  Puisne  Baron. 

On  the  .same  day  William  Elias  Taunton,  of  Lincoln's  Inn,  Esq ,  King's  Counsel, 
Edward  Hall  Alderson  of  the  Inner  Temple,  Esq.,  and  John  Patteson  of  the  Middle 
Temple,  Esq.,  were  raised  to  the  degree  of  the  coif,  and  gave  rings  with  the  motto- 
Nee  temere  nee  timide.  They  [286]  then  took  their  seats :  William  Elias  Taunton, 
Esq  ,  and  John  Patteson,  E-sq.,  as  Judges  of  the  Court  of  King's  Bench  ;  and  Edward 
Hall'  Alderson,  Esq.,  as  Judge  of  the  Court  of  Common  Pleas.  The  learned  Judges 
were  afterwards  knighted. 

Daring  this  Term,  Sir  James  Scarlett,  Knt.,  King's  Counsel,  resigned  the  office  of 
his  Majestv's  Attorney-General,  and  was  succeeded  by  Thomas  Denman,  of  Lincoln's 
Inn,  Esq.,  "King's  Counsel  and  Common  Serjeant,  who  was  knighted.  Sir  Edward 
Burtenshaw  Sugden,  Knt.,  King's  Counsel,  resigned  the  office  of  His  Majesty's  Solicitor- 
General,  and  was  succeeded  by  William  Home,  of  Lincoln's  Inn,  Esq.,  King's  Counsel, 
and  Attorney-General  to  her  Majesty,  who  was  knighted. 

John  AYilliams,  of  Lincoln's  Inn,  Esq.,  King's  Counsel,  her  Majesty's  Solicitor- 
General,  was  appointed  her  Majesty's  Attorney-General,  upon  the  promotion  of 
Sir  William  Home,  and  C  C.  Pepys,  of  Lincoln's  Inn,  Esq.,  King's  Counsel,  was 
appointed  her  Majesty's  Solicitor-General,  upon  the  promotion  of  John  W^illiams,  Esq. 

In  this  Term,  George  Heath,  of  the  Inner  Temple,  Esq.,  was  called  to  the  degree 
of  Serjeant  at  Law,  and  gave  rings  with  the  motto — Metuit  qui  sperat. 

In  the  vacation  after  this  Term,  Robert  Spankie,  Esq.,  Serjeant  at  Law,  received  a 
Patent  of  Precedence,  to  rank  after  Frederick  Pollock,  Esq.,  King's  Counsel,  and  D.  F. 
Sones,  Esq.,  Serjeant  at  Law,  also  received  a  patent  of  Precedence,  to  rank  after  the 
Honourable  C.  E.  Law,  King's  Counsel. 

In  the  vacation  after  this  Term,  Thomas  Coltman,  Esq.,  was  appointed  one  of  his 
Majesty's  Counsel  learned  in  the  law,  and  the  Honourable  C.  E.  Law,  King's  Counsel, 
was  elected  Common  Serjeant  of  London,  vacant  by  the  appointment  of  Sir  Thomas 
Denman. 


[287]   Reports  of  Cases  Argued  and  Determined  in  the  Courts  of  Exchequer 
AND  Exchequer  Chamber,  Hilary  Term,  1  Will.  IV. 

Bower  v.  Kemp.  Exch.  of  Pleas.  183L— An  affidavit  verifying  a  plea  in  abatement, 
which  refers  to  the  declaration,  must  be  sworn  after  the  declaration  is  delivered, 
and  if  it  be  sworn  before  the  declaration  is  delivered,  the  plaintiff"  may  treat  the 
plea  as  a  nullity,  and  sign  judgment. — To  set  aside  a  judgment  upon  payment  of 
costs,  the  affidavit  must  state  that  the  defendant  has  a  good  defence  upon  the 
merits ;  that  he  has  a  good  and  meritorious  defence  is  not  sufficient. 

[S.  C.  1  D.  P.  C.  281 ;  9  L.  J.  Ex.  (0.  S.)  80.] 

The  declaration  in  this  case  was  delivered  on  the  22nd  November,  and,  on  the  2.5th, 
the  defendant  pleaded  in  abatement,  that  the  said  promises  in  the  said  declaration 
mentioned  were  entered  into  by  him  and  others.  The  affidavit  of  verification  was 
sworn  at  Huddersfield,  on  the  13th  November,  before  the  declaration  was  delivered. 
The  plamtiff  signed  judgment  on  the  1st  December,  treating  this  plea  as  a  nullity. 

Alexander  now  moved  to  set  aside  this  judgment  for  irregularity,  and  also,  upon 
an  affidavit  of  merits,  to  set  aside  the  judgment  upon  payment  of  costs.  He  admitted 
that  there  was  no  case  precisely  in  point;  but  contended,  that  the  case  of  Lang 
v.  Cornier  (4  East,  348),  in  which  an  affidavit  of  [288]  verification,  sworn  at  Liverpool 
on  the  same  day  on  which  the  declaration  was  filed  in  Middlesex,  was  holden  sufficient, 
establ^hed  that  the  Courts  would  not  look  with  great  strictness  to  the  period  at  which 
the  aflidavit  was  sworn,  more  particularly  as,  otherwise,  it  would  in  many  cases  be 
impossible  for  a  defendant,  living  at  a  distance  from  London,  to  avail  himself  of  a  plea 


^  De 

a  defendant,  livinpat  a  di.stnnfp  fmm  T.Anrlnn   fn  n^roJi  Vn'mooif  ,^(  o  T^l 
in  abatement. 

Bayley,  B.     It  is  utterly  impossible  to  say,  that  a  plea  in  abatement,  referring  to 
tHe  declaration,  can  be  supported  by  an  affidavit  of  verification,  sworn  before  the  declara- 
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Kule  nisi  accord irigly.(«) 

th.°.ffiH  ""^'^'^"«°*  day  Blackburn  shewed  cause  against  this  rule,  and  obiected  that 

be  affidavit  upon  which   the   rule  had  been   obtained  was  not  inX  uS  form 

that  the  defendant  had  a  good  defence  upon  the  merits,  but  that  he  had  a  ^ood  InH 

mentonous  defence  to  the  action.     He  cited  GrolticJc  v    Batkyt  B  &  A   "fosf  and 

with  the  p;a?ti7e  of  P\%=*PP  >-">^^,T''  ^'^  '  foundation  for  his  application  consis^tent 
Z  ul  practice  of  the  Court,  and  for  a  very  long  period  it  h;xs  been  the  oractice 
of  all  the  Courts  to  require  an  affidavit  that  he  has  a  good  defence  upon  the  merits 
Jt^TT  r  '""  ^°  ''  ^  en-[289]-large  this  rule,  upon  payment  of  ^co  to  afford 
the  defendant  an  opportunity  of  amending  his  affidavit  "  ' 

Kule  accordingly. 

The  ArroRNEi,'-GENERAL  v.  Carpenter.     Revenue.     lS31.-The  appearance  of  a 
defendant  u,  person  in  Court  to  a  subpoena  at  the  suit  of  the  AttTnerGene  al 
may  be  recorded  in  Court,  ^vithout  the  intervention  of  a  clerk  in  court. 

[S.  C.  1  Tyr.  280;  9  L.  J.  Ex.  (O.  S.)  81.     See  further,  p.  409,  post] 

rJ.^!}  defendant,  having  been  served  with  a  subpoena,  at  the  suit  of  the  Attorney- 
General,  issuing  out  of  this  Court,  and  returnable  on   the  first  day  of  this  Term 
to  the  pfprk"  Tn        ^V"tk  '^•',^Pr^.''^"ce  thereto  in  person,  without  paying  the  fees 

fnce  n,l     t  !'[^-     ^u'  ''"'''  '"  '^""'^  '""^"'^^  ^^  «"*«'•  ^^^^  defendant^  appear- 

ance, unless  he  would  pay  the  sum  of  14s.  4d.,  being  7s.  8d.  for  entering  the  ajjear- 

now  mo"ved  in  n  ""  )  '"""^  ^f"  ^^'  ^^^'^"^^"^  P'^'^  '^^'  ^""^  ""^I'^r  Tprotesrand 
.rnl^n  ffi  Pf  f  ^•^°'  .^  ■■"';  '^^'''^S  "P°"  t^e  clerk  in  court  to  refund  the  money, 
upon  an  affidavit  stating  these  facts.  ^ 

riJtnf^hl^^f  f  !^^  '•^'■,^'  '"  ''^'"■^'  ^^''^'  'ilthough  they  protested  against  the 
right  of  the  defendant  to  call  upon  them  to  enter  an  appearance  in  the  office  without 
payment  of  their  fees,  the  Court  might  order  the  appearance  of  the  defendant  to 
pe  recorded  in   Court,   upon   his   application,   without   the  intervention  of  a  clerk 

JIl    COUFl. 

Bayley,  B  It  is  impossible  to  say  that  a  defendant  is  to  be  compelled  to  emnlov 
an  attorney,  which  the  payment  of  a  term  fee  implies.  It  is  the  right  of  every  one  to 
appear  m  person  and  the  process  requires  the  defendant  to  appear  before  the  Barons 
at  the  return.  Accordingly,  I  find,  that,  formerly,  defendants  frequently  appeared  in 
person,  although,  for  the  most  part,  appearances  were  made  by  attornies  (Price,  Ex. 
rract.  bll).  ."several  instances  of  appearances  in  person  are  collected  by  Mr  Price 
in  his  treatise  upon  [290]  the  practice  of  the  Lord  Treasurer's  Eemembrancer's  Office 
(page  bl8,  621  et  seq.).  I  therefore  think,  that  the  appearance  of  the  defendant  in 
person  should  be  recorded  in  Court ;  and  the  sum  paid  by  the  defendant  under  protest 
will,  of  course,  be  i^funded  by  the  clerks  in  court 

Lib.  Pteg.  "  William  Carpenter  appears  in  Court,  and  prays  that  his  appearance 
to  a  subpojna,  at  the  suit  of  his  Majesty's  Attorney-General,  returnable  &c.,  may  be 
recorded. 

"  Ordered." 

The  appearance  was  entered  in  the  Crown  Process  Book,  thus  :— 
tL     ".'•^''^  January,  1831,  William  Carpenter  appeared  in  person  in  Court,  and  prayed 
that  his  appearance  might  be  recorded,  which  was  ordered"  (i) 

(a)  See  Pearce  v.  Davi/,  I  Kenyon,  364 ;  Sayer,  293,  S.  C. 
^-  ^^}  B '^^[^  ^  defendant  appears  to  an  indictment  or  information  in  the  Court  of 
Kings  Bench,  if  he  appear  in  Court  in  person,  he  pays  no  fees,  and  the  same  if  he 
plead  in  person  in  Court.  By  the  practice  of  this  Court,  the  clerk  in  court  who  enters 
the  defendant  s  plea  to  an  information  pays  a  fee  to  the  King's  Remembrancer,  and 
It  has  been  asked,  who  is  to  pay  the  fee  for  entering  the  plea  of  a  defendant  who 
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r29n  Lajib  V  Burnett.  Exch.  of  Pleas.  1831.— Where  C,  a  mariner  on  board 
au  East  Indiaman,  at  anchor  in  the  bay  of  Canton,  within  two  miles  of  Macao, 
and  within  hail  of  several  other  vessels,  having  been  guilty  of  disorderly 
conduct  in  the  absence  of  the  captain,  was,  upon  the  captain's  return  to  the  ship 
four  days  afterwards,  ordered  to  be  flogged,  upon  which  L.,  a  mariner  on  board 
the  same  ship,  resisted  the  execution  of  the  captain's  orders,  and  was  guilty  of 
riotous  and  mutinous  conduct,  for  which  by  command  of  the  captain  he  was 
flot/ged :— Held,  that  the  captain  was  justified  in  flogging  L.,  and  that  the 
authority  of  the  captain  of  a  vessel  to  inflict  moderate  punishment  is  not  confined 
to  a  case  where  the  vessel  is  at  sea  beyond  the  reach  of  assistance ;  and  that  such 
punishment  need  not  be  inflicted  immediately  upon  the  act  being  done  for  which 
the  punishment  is  inflicted. 

[See  BrougUm  v.  Jachon,  1852,  18  Q.  B.  378.] 

Trespass  for  assaulting  and  beating  the  plaintiff  with  fists,  and  with  a  rope,  and 
imprisoning  him  and  putting  him  in  irons.  Pleas— first,  not  guilty  ;  and  secondly, 
that  the  defendant,  before  and  at  the  said  time  when  &c.,  was  master  and  captain  of 
a  certain  ship  trading  to  China,  in  the  service  of  the  East  India  Company,  and  that 
plaintiflT  then  was  a  mariner  in  and  belonging  to,  and  on  board  of  the  said  ship  under 
the  command  of  the  defendant,  to  wit,  &c.,  and  the  defendant,  so  being  master  and 
captain  of  the  said  ship,  and  in  the  actual  exercise  of  his  said  office,  and  the  plaintiff, 
so  being  a  mariner  in  and  on  board  of  the  said  ship,  and  under  the  command  of  the 
defenda^it  as  aforesaid,  a  little  before  the  said  time  when  &c.,  conducted  and  behaved 
himself  in  and  on  board  the  said  ship  in  a  riotous,  mutinous,  and  disorderly  manner, 
and  then  and  there  refused  to  obey,  and  to  permit  to  be  obeyed  by  divers  other  sailors 
then  on  board  the  said  ship  under  the  command  of  the  said  defendant,  the  lawful  and 
necessary  commands  of  the  said  defendant,  and  then  and  there  resisted  the  said  defen- 
dant in  the  performance  of  his  duty  as  such  master  and  captain  as  aforesaid,  to  the 
evil  and  pernicious  example  of  the  said  other  sailors  then  on  board  the  said  ship, 
whereupon  the  said  defendant,  so  being  master  and  captain  of  the  said  ship  as  afore- 
said, for  the  preservation  of  discipline  and  order  in  the  said  ship,  and  to  punish  the 
said  plaintifi'  for  his  said  riotous,  mutinous,  and  disorderl}^  conduct,  and  to  enforce 
obedience  to  the  lawful  commands  of  him  the  said  plaintiff,  as  such  master  and  captain 
as  aforesaid,  beat,  &e.,  the  plaintiff  with  fists,  and  with  a  rope,  &c. ;  and  because  it 
was  then  and  there  necessary  and  proper  that  the  plaintiff  should  be  further  punished 
for  his  said  riotous,  mutinous,  and  disorderly  conduct,  and  be  kept  separate  and  apart 
from  the  said  other  sailors  [292]  then  on  board  of  the  said  ship,  and  be  imprisoned, 
and  because  the  said  plaintiff  could  not  be  safely  and  securely  kept  separate  and  apart 
from  the  said  other  sailors,  without  being  put  and  placed  into  irons,  the  defendant  did 
the  other  acts  complained  of,  so  justifying  the  imprisonment  of  the  plaintifi"  and  putting 
him  in  irons.     Keplication,  de  injuria,  &c. 

At  the  trial  before  Bayley,  B.,  at  the  London  sittings  after  Michaelmas  Term,  the 
following  appeared  to  be  the  facts  of  the  case.  The  defendant  was  the  captain  of  the 
"Scaleby  Castle,"  East  Indiaman,  trading  from  London  to  China,  and  the  plaintiff 
was  a  mariner  on  board  that  ship.  In  the  month  of  December  the  "Scaleby  Castle," 
with  several  other  East  Indiamen,  was  detained  at  anchor  in  the  bay  of  Canton,  within 
two  miles  of  Macao,  in  consequence  of  disputes  between  the  East  India  Company  and 
the  Chinese  authorities.  Whilst  the  "  Scaleby  Castle  "  was  so  at  anchor,  an  inquiry 
was  held  by  the  officers,  in  the  absence  of  the  captain,  who  was  at  Macao,  upon  the 
conduct  of  a  mariner  of  the  name  of  Ci'onan  for  disobeying  the  orders  of  the  gunner. 
The  officers  determined  that  Cronan  had  been  guilty  of  the  disobedience  imputed  to 
him,  and  sent  to  Macao  for  the  captain,  who,  in  three  days  afterwards,  came  to  the  ship. 
The  captain  then  ordered  Cronan  to  be  flogged,  upon  which  the  plaintiff  demanded 
by  what  authority  the  defendant  ordered  Cronan  to  be  flogged,  and  the  plaintiff,  with 

conducts  his  defence  in  person  1  In  tiie  King's  Bench  also,  a  fee  is  payable  to  the 
Master  of  the  Crown  Office  by  the  clerk  in  court,  upon  entering  the  defendant's  plea, 
when  the  defence  is  conducted  by  attorney ;  but  where  the  defendant  conducts  his 
defence  in  person,  and  pleads  in  Court,  no'  fee  is  paid  to  the  Master  of  the  Crown 
Office. 
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many  others  of  the  crew,  was  guilty  of  riotous  and  mutinous  conduct  in  resisting  the 
execution  of  the  captain's  orders  to  flog  Cronan.  The  other  ships  were  within  hail, 
and,  on  signals  being  made  to  them,  sent  boats  with  armed  men,  who  came  on  board 
the  "Scaleby  Castle,"  and  quelled  the  disturbance.  For  this  conduct  the  plaintiff  was 
immediately  flogged  by  the  defendant's  directions,  and  was  afterwards  imprisoned  and 
kept  in  irons.  The  disobedience  of  Cronan  was  clearly  proved.  The  learned  Judge 
left  it  to  the  Jury  to  say,  whether  the  plaintiff  had  conducted  himself  in  the  manner 
stated  in  the  plea ;  and,  if  they  should  [293]  be  of  opinion  that  the  whole  plea  was 
not  substantiated,  whether  the  plaintiff'  had  conducted  himself  in  a  mutinous  manner, 
or  had  refused  to  obey  the  lawful  commands  of  his  captain.  He  also  left  it  to  the 
Jury  to  say,  whether  Cronan  had  been  guilty  of  the  disobedience  imputed  to  him. 
The  Jury  found  that  the  conduct  of  the  plaintiff  was  disorderly  and  mutinous,  and 
that  Cronan  had  been  guilty  of  the  disobedience  imputed  to  him,  and  they  gave  their 
verdict  for  the  defendant. 

K.  V.  Richards  now  moved  for  a  new  trial.  It  cannot  be  denied,  after  the  evidence 
which  was  given  at  the  trial,  that  the  conduct  of  the  plaintiff'  was  disorderly  and 
mutinous.  It  may  be  admitted  also,  that,  when  a  ship  is  on  the  high  seas  in  a  situa- 
tion where  it  is  impossible  to  procure  assistance,  a  captani  may  inflict  corporal 
chastisement.  Such  an  authority  is  necessary  to  maintain  a  due  subordination  in  the 
crew;  but,  as  the  necessity  for  such  summary  punishment  ceases  when  a  ship  is  at 
anchor  and  ne;ir  assistance,  the  authority  of  the  captain  to  inflict  corporal  punishment 
in  this  summary  manner  must  also  be  held  to  cease.  If,  under  circumstances  like  the 
present,  corporal  punishment  may  thus  be  inflicted,  it  might  also  be  inflicted  in  the 
harbour  of  Margate,  or  even  in  the  East  India  Docks. 

[iiayley,  B.  I  doubt  whether  that  question  properly  arises  on  this  record,  for  it 
is  alleged,  that  what  was  done  was  necessary  ;  and  there  is  no  new  assignment,  the 
issue  being,  whether  the  plaintiff  conducted  himself  in  a  mutinous  and  disorderly 
manner,  and  resisted  the  defendant  in  the  performance  of  his  duty.] 

It  was  not  necessary  to  reply  the  excess,  because,  if,  under  the  circumstances,  the 
defendant  was  not  justified  in  flogging,  the  proceeding  was  void  in  toto.  In  Phillips 
V.  Uowgate  (5  B.  &  Aid.  220),  the  first  count  of  the  declaration  stated,  [294]  that 
defendant  assaulted  and  imprisoned  the  plaintiff',  and,  during  such  imprisonment, 
struck,  pushed,  and  pulled  him  about:  the  defendant  justified  that  he  arrested  the 
plaintiff'  under  process,  and  that  the  plaintiff,  whilst  in  custody,  conducted  himself  in 
such  a  disorderly  manner,  that  the  defendant  necessarily  struck  him  :  the  latter  part 
of  this  justification  was  not  proved,  and  it  was  held  that  the  plaintiff  was  entitled  to 
judgment,  on  the  general  replication  of  de  injuria,  without  having  new  assigned 
the  excess. 

[Bayley,  B.  Because  in  that  case  the  defendant  did  not  prove  all  that  was  neces- 
sarilj-  alleged  in  his  plea.  If  a  plea  justify  a  battery  as  well  as  an  assault,  and  the 
plaintiff  prove  a  battery,  the  defendant  must  prove  those  circumstances  stated  in  the 
plea  which  are  alleged  as  a  justification  for  the  battery.] 

It  is  the  essence  of  this  plea  that  the  plaintiff"  disobeyed  the  lawful  orders  of  the 
captain.  Now,  no  lawful  command  was  disobeyed.  The  question,  whether  the 
commands  were  or  were  not  lawful,  involves  the  authority  to  flog  Cronan.  The  right 
to  flog  can  exist  only  when  a  mutiny  is  prevailing  at  the  time.  A  captain  has  no 
authority  to  keep  a  man  in  confinement  and  flog  him  at  any  subsequent  period.  The 
right  is  co-existent  and  co-extensive  with  the  necessity;  and,  as  it  is  not  pretended 
that  Cronan  had  committed  any  act  of  insubordination  within  three  days  previously 
to  the  arrival  of  the  captain,  the  captain  had  then  no  right  to  flog  him. 

Lord  Lyndhurst,  L.  C.  B.  It  does  not  appear  to  me  that  there  is  any  ground 
whatever  to  object  to  the  direction  of  the  learned  Judge.  Upon  the  facts,  the  first 
question  is,  what  was  the  conduct  of  Cronan  ?  It  is  perfectly  clear,  upon  the  evidence, 
putting  what  passed  before  the  Court  of  inquiry  out  of  the  question,  that  Cronan 
misconducted  himself  ;  that  he  had  taken  a  part  in  the  riotous  proceedings  in  the 
absence  of  the  captain  ;  and  that  he  had  stated  [295]  to  an  officer  that  he  would  not 
obey  any  commands  issued  by  him  till  the  captain  came  on  board.  It  appears  that, 
in  consequence  of  this  conduct,  the  captain  was  sent  for  :  he  came  on  board  three  days 
afterwards ;  and  immediately  upon  his  arrival  on  board,  that  took  place  which  has 
given  rise  to  this  action  ;  he  directed  Cronan  to  be  flogged  ;  and,  I  apprehend,  for  the 
purpose  of  enforcing  obedience  in  the  ship's  crew,  the  captain  has  authority  to  order 
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■my  of  the  crew  who  misconduct  themselves  to  be  moderately  and  properly  corrected, 
it  also  appears  to  me,  that,  in  this  case,  no  objection  can  be  made  as  to  the  interval 
which  elapsed  between  the  time  when  the  oHence  was  committed  by  Cronan,  and  the 
period  when  the  punishment  was  inflicted  by  older  of  the  captain.  The  moment  the 
captain  arrived  on  board  he  directed  the  punishment  to  be  inflicted. 

The  next  question  is,  what  was  the  conduct  of  Lamb.  Lamb  appears  to  have  been 
at  the  head  of  those  persons  who  opposed  the  infliction  of  punishment  upon  Cronan ; 
and  every  person  hearing  the  evidence  must  be  satisfied  that  the  conduct  of  the  parties 
upon  the  occasion  in  question  was  extremely  objectionable  and  mutinous.  Under 
such  circumstances,  it  appears  to  me  that  the  captain  was  justified  in  authorizing  and 
directin"  punishment  to  be  inflicted  upon  Lamb.  There  is  no  question  raised  upon 
this  record  as  to  the  extent  of  such  punishment.  Under  such  circumstances,  it 
appears  to  me  that  the  Jury  were  perfectly  right  in  the  verdict  they  pronounced. 

It  does  not  appear  to  me  that  there  is  any  objection  upon  this  record.  The 
lan^ua^e  of  the  plea  is,  that  the  plaintifT  behaved  in  a  riotous,  and  mutinous,  and 
disordeily  manner,  and  then  and  there  refused  to  obey  and  permit  to  be  obeyed,  by 
the  other  sailois  on  Iward  this  ship,  the  lawful  and  necessary  commands  of  the  defen- 
dant, and  resisted  the  defendant  in  the  performance  of  his  duty.  There  can  be  no 
objection  upon  that  statement  upon  the  [296]  record ;  and  if  one  of  the  crew  does 
refuse  to  obey  the  lawful  commands  of  the  master  of  the  vessel,  the  mastei'  is  justified 
in  inflicting  such  punishment  upon  him  as  may  be  necessary  to  restrain  such  conduct. 
I  think,  therefore,  with  reference  to  the  record,  as  well  as  to  what  took  place  upon 
the  trial,  that  there  is  no  ground  to  object  to  any  part  of  the  proceedings. 

Garroav,  B.  I  entirely  concur  in  the  opinion  that  has  been  expressed ;  and  I 
think  that  the  persons  most  interested  in  this  decision,  and  in  the  decision  being  made 
promptly  without  any  delay  which  might  suggest  the  idea  that  there  was  some  doubt 
upon  the  subject,  are  the  sailors  navigating  the  commercial  vessels  of  this  country. 
Nothing  can  be  more  dangerous  than  that  they  should  leave  this  country  upon  a 
foreign  voyage,  under  the  impression  that  it  is  for  them,  and  not  for  responsible 
oflicers,  to  decide  how  the  discipline  of  the  ship  is  to  be  carried  on  ;  and  that, 
where  a  certain  portion  have  engaged  in  mutinous  conduct,  which  renders  it  impos- 
sible that  the  duty  of  the  ship  can  be  carried  on,  the  remainder  may  erect  them- 
selves into  a  court  of  appeal,  and  determine  against  their  officers,  who  are  acting 
under  the  highest  responsibility.  The  law  is  open  to  the  meanest  man  on  board, 
if  the  captain  or  any  officer  conduct  himself  with  cruelty  in  administering  the  discipline 
of  the  ship ;  but  the  lives  of  many  valuable  men  would  be  at  stake  and  sacrificed,  if 
any  Court  or  Judge  could  entertain  a  doubt  upon  the  point  stated. 

I  am  most  clearly  of  opinion,  without  the  least  doubt  or  hesitation,  that  the 
verdict  is  right,  and  that  we  should  do  incalculable  mischief  if  we  were  to 
disturb  it. 

Vaughan,  B.  I  am  of  the  same  opinion.  If  any  reasonable  doubt  could  have 
been  entertained  on  the  subject,  I  should  be  the  first  to  put  the  case  in  a  train 
for  further  [297]  inquiry.  In  a  case  like  the  present,  it  is  most  important  that 
the  public  should  be  in  no  doubt  as  to  the  rights  of  the  parties. 

This  is  an  application  to  the  sound  discretion  of  the  Court,  and  the  ground  upon 
which  the  application  for  a  new  trial  is  founded  is,  that  the  verdict  is  against  evidence. 
When  that  point  shall  be  disposed  of,  it  has  been  intimated  by  the  "counsel  for  the 
plaintifi',  that  another  question  arises,  whether,  in  point  of  law,  admitting  the  facts  to 
be  true,  they  would  amount  to  a  justification.  That  part  of  the  application  appears 
to  me  to  be  novel,  and  in  the  nature  of  an  experiment,  because  these  pleas  have  been 
put  upon  the  record  so  long  as  I  have  been  acquainted  with  the  profession  ;  and  it 
never  occurred  to  any  body,  by  way  of  demurrer,  to  raise  the  question  whether  the 
facts  here  stated  amounted  to  a  justification  ;  and  therefore,  it  comes  merely  to  the 
question,  whether,  under  the  circumstances  proved,  this  verdict  ought  to  be  disturbed. 
It  appears  to  me,  that  the  case  was  left  with  every  possible  advantage  to  the 
plaintifi';  and  there  is  no  ground  of  complaint  that  full  justice  has  not  been  done  him, 
in  the  mode  in  which  the  question  was  shaped  and  presented  to  the  Jury. 

It  is  stated  to  have  been  left  by  the  Judge  who  tried  the  cause,  that  there  were 
two  questions  for  the  consideration  of  the  Jury— first,  whether  Cronan  was  guilty  of 
the  offence  imputed  to  him ;  and  secondly,  whether  the  plaintifl'  was  or  was  not  guilty 
of  riotous  and  disorderly  conduct.     It  is  admitted  by  the  leained  counsel  for  the 
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plaintiff,  that  the  evidence  was  too  strong  for  him  to  contend  that  there  was  not 
enough  to  satisfy  the  minds  of  the  Jurv  that  the  crew  was  in  a  mutinous  state  ;  but 
he  endeavours  to  raise  the  question,  whether,  under  the  circumstances  in  which  the 
captain  was  placed,  he  could  justif\'  this  assault. 

It  was  suggested,  that  this  differed  very  much  from  the  ordinary  case ;  that  this 
ship  was  within  two  miles  [298]  of  the  shore;  that  the  captain  had  the  assistance  of 
other  vessels  near  him  ;  and  that  there  was  no  necessity  for  the  exercise  of  this  power. 
It  is  new  to  me  to  hear,  that  the  authority  of  the  captain  is  to  extend  and  to  contract, 
according  to  the  distance  of  his  vessel  from  the  shore.  If  he  is  on  board  his  ship, 
exercising  the  authority  of  captain,  and  the  crew  is  mutinous,  it  is  of  the  most  vital 
importance  that  this  power  should  be  exercised,  so  far  as  moderate  correction  extends ; 
and  if  there  were  any  excess  upon  this  occasion,  that  is  not  put  in  issue  upon  this 
record.  We  are  bound  to  iissume  that  the  defendant  stands  in  the  relation  of  captain, 
and  that  the  plaintiff  stands  in  the  relation  of  mariner;  that,  as  a  mariner,  he  con- 
ducted himself  in  a  riotous  manner,  and  that,  under  those  circumstances,  a  moderate 
castigation  was  inflicted.  I  should  be  sorry  it  should  go  forth  for  a  moment,  upon 
these  facts  being  ascertained,  that  any  doubt  could  be  entertained  as  to  the  propriety 
of  the  conduct  of  the  captain  in  this  respect. 

B.WLKY,  B.  If  I  thought  any  doubt  could  be  entertained  as  to  the  propriety  of 
the  verdict,  I  should  be  jthe  last  person  to  wish  that  further  inquiry  should  not  be 
made ;  but  having  considered  the  case  a  great  deal  since  the  trial,  I  have  a  perfect 
conviction  in  my  own  mind,  that  the  verdict  was  right ;  and  I  think  we  might  be 
creating  great  prejudice  to  the  service  in  general,  if  we  granted  this  rule.  Generally 
speaking,  if  there  were  any  ground  of  doubt,  I  should  be  particularly  anxious,  in  the 
case  of  men  standing  in  the  situation  of  ordering  'seamen,  that  their  rights  should  not 
be  hastily  decided ;  and  if  there  were  any  reasonable  doubts,  that  they  should  be 
carefully  discussed  and  investigated  :  but,  in  this  case,  it  appears  to  me  there  is  no 
reasonable  degree  of  doubt. 

It  is  suggested,  that  this  transaction  did  not  take  place  at  sea,  but  in  a  foreign 
port,  more  properly  perhaps  in  a  fo-[299]reign  river ;  but  it  seems  to  me  that  such 
fact  makes  no  difference.  You  may  have  a  mutiny  as  well  in  a  foreign  port,  or  in  a 
foreign  liver,  as  at  sea;  and  your  ship  may  be  entirely  sacrificed,  or  you  may  be 
deprived  of  the  capability  of  navigating  your  ship  back  again,  unless  you  have  the 
means  of  promptly  adopting  that  course  which  the  law  has  cautiously  put  into  your 
power. 

What  does  the  law  authorize  you  to  do  in  the  case  of  misconduct?  To  inflict 
moderate  punishment.  The  punishment  must  be  moderate  and  proportioned  to  the 
offence  ;  and,  though  the  party  guilt}'  of  misconduct  may  bring  his  action  if  he  can 
shew  that  the  punishment  was  disproportionate,  yet  he  must  adopt  the  course  the  law 
points  out  for  that  purpose.  Here,  he  does  not  adopt  that  course,  but  he  says,  there 
was  no  cause  for  punishment  at  all.  What  is  the  cause  charged  upon  the  present 
occasion  ?  The  cause  charged  is,  that  the  plaintiff  behaved  in  a  riotous  and  mutinous 
manner,  and  refused  to  obey,  and  permit  to  be  obeyed  by  the  other  sailors  on  board 
the  ship,  the  defendant's  lawful  commands,  and  resisted  the  defendant  in  the  perform- 
ance of  his  duty,  and  set  a  pernicious  example  to  the  other  sailors.  Now,  if  the 
defendant  had  only  made  out  that  the  ship  was  in  a  state  of  mutiny,  and  that  the 
plaintiff  was  concerned  in  that  mutiny,  I  should  have  thought  that  sufficient  to  justify 
the  captain  in  punishing  the  party  ;  but,  as  it  seems  to  me,  upon  the  evidence,  the 
whole  charge  was  made  out  so  as  to  establish  the  whole  of  the  cause  which  is  contained 
in  this  plea.  That  the  ship  was  in  a  state  of  mutiny  on  the  24th  of  January,  there 
can  be  no  doubt  at  all ;  that  Cronan  was  called  forward  for  the  purpose  of  receiving 
punishment  for  some  offence  which  was  supposed  to  have  been  committed,  is  also  a 
question  with  reference  to  which  there  is  no  degree  of  doubt.  He  is  told  by  the 
captain,  before  there  is  an  attempt  to  punish  him,  what  the  charge  against  him  is,  and 
he  says  he  may  have  been  [300]  guilty  of  the  offence  imputed  to  him,  namely,  of  using 
an  expression  which  amounts  to  disorderly  conduct  from  a  common  sailor  on  board  to 
one  of  the  officers.  But  the  question  as  to  his  improper  and  disorderly  conduct  in 
that  respect  does  not  rest  there,  because  there  is  positive  testimony  from  the  different 
witnesses,  that  the  conduct  charged  upon  him  on  the  1 9th  really  and  actually  took 
place.  Why  then,  if  Cronan  was  guilty  of  that  offence,  was  not  the  captain  justified, 
for  the  sake  of  preserving  discipline,  in  directing  that  he  should  be  punished  ?     Is  a 
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sailor  to  be  at  liberty  to  interfere,  and  say  that  the  punishment  shall  not  take  place  1 
There  can  be  no  doubt  that  the  conduct  of  Lamb,  at  the  period  in  question,  connected 
with  the  conduct  of  other  persons  on  board,  shewed  that  he  meant  to  prevent  the 
punishment  of  Cronan.  It  was  not  to  remind  the  captain  that  Cronan's  case  had  not 
been  properly  heaid,  that  Cronan  was  innocent  of  the  ofl'ences  imputed  to  him,  or 
that  there  had  not  been  a  fair  and  legal  trial ;  but  the  objection  was,  that  there  should 
be  no  flogging :  and  whether  Cronan  had  or  had  not  been  guilty  of  this  offence  was 
not  the  question  upon  which  the  crew  were  acting ;  they  were  acting  upon  the 
question,  whether  or  no  there  should  be  any  flogging  on  board  that  ship. 

It  was  suggested  hv  Mr.  Richards,  while  he  was  making  the  motion,  that  Cronan's 
conduct  had  occurred  four  days  before  there  was  an  order  to  punish  him  ;  but,  in  my 
opinion,  the  master  had  a  right  to  insist  upon  punishing  him,  notwithstanding  that 
interval  of  time  It  is  quite  right  that  there  .should  be  moderate  punishment:  it  is 
quite  right  that  you  should  forbear  to  put  the  punishment  in  force  until  the  period 
of  time  at  which  he  who  ought  to  have  the  best  discretion  upon  the  subject  is  present ; 
and,  if  the  captain  happen  to  be  absent,  it  is  most  desirable  that  the  officers  should 
not  take  upon  themselves,  in  the  absence  of  the  captain,  to  inflict  the  [301]  punish- 
ment that  ought  to  be  inflicted  :  it  is  reasonable  that  they  should  wait :  they  do  wait, 
and  they  send  for  the  captain,  and  it  is  in  pursuance  of  the  representation  to  the 
captain  that  the  party  is  punished. 

Under  these  circumstances,  it  seems  to  me  that  the  captain  was  fully  justified  with 
reference  to  the  punishment  of  Cronan,  and  that  the  crew,  and  Lamb,  among  the  others, 
had  no  right  to  insist  that  there  should  be  no  flogging. 

I  am  therefore  of  opinion,  in  this  case,  that  the  verdict  which  the  Jury  have  given 
is  right,  and  that  there  is  no  ground  for  disturbing  that  verdict. 

Rule  refused. 

LUMBY  V.  Allday.  Exch.  of  Pleas.  1831. — Words  to  be  actionable  as  spoken  of  a 
man  in  his  office  must  be  spoken  of  him  in  refeience  to  his  character  or  conduct 
in  such  office,  and  must  impute  to  him  the  want  of  some  qualification  for,  or 
misconduct  in,  his  office. — Where,  therefore,  a  declaration  stated  that  the  plaintiff" 
was  clerk  of  a  gas  company,  and  that  the  defendant  spoke  of  him  these  words  : 
"You  are  a  fellow,  a  disgrace  to  the  town,  unfit  to  hold  your  situation,  for  your 
conduct  with  whores,"  &c.  : — Held,  that  the  words  were  not  actionable. — Where 
that  which  is  laid  as  the  cause  of  action  in  the  declaration  is  proved  at  the  trial, 
the  plaintiff'  cannot  be  nonsuited,  upon  the  ground  that  the  facts  charged  do  not 
disclose  a  cause  of  action. 

[S.  C.  1  Tyr.  217 ;  9  L.  J.  Ex.  (0.  S.)  62.     Considered,  Alexander  v.  Jenki?is,  [1892] 
1  Q.  B.  797.     Followed,  Miller  v.  David,  1874,  L.  R.  9  C.  P.  125.] 

Action  for  words.  The  first  count  of  the  declaration,  after  the  usual  inducement 
of  the  plaintiff's  good  conduct,  stated  that,  before  the  time  of  the  speaking  and 
publishing  the  several  false,  scandalous,  malicious,  and  defamatory  words  by  the 
defendant,  the  plaintiff  was,  and  from  thence  hitherto  had  been  and  still  was,  clerk  to 
a  certain  incorporated  company,  to  wit,  the  Birmingham  and  Staffordshire  Gas  Light 
Company,  and  as  such  clerk  had  always  behaved  and  conducted  himself  with  great 
diligence,  industry,  and  propriety,  by  means  whereof  he  was  acquiiing  gain  and  profits, 
&c. ;  yet,  defendant  intending,  &c.,  and  to  cause  it  to  be  believed  by  the  neighbours 
and  subjects,  and  the  per.sons  composing  the  said  company,  that  the  said  plaintiff'  was 
of  a  bad  character,  and  unfit  for  his  situation  of  clerk  to  the  said  Birmingham  and 
Staffordshire  Gas  Light  Company,  and  an  improper  per-[302]-son  to  be  employed  by 
the  said  company,  and  to  cause  him  to  be  deprived  of  and  lose  his  situation,  <*^c.  &c., 
to  wit,  on  &c.,  at  &c.,  in  a  certain  discourse  which  the  said  defendant  then  and  there 
had  with  the  said  plaintiff,  of  and  concerning  the  said  plaintiff",  and  of  and  concerning 
the  premises,  in  the  presence  and  hearing  of  divers  good  and  worthy  subjects  of  this 
realm,  then  and  there,  in  the  presence  and  hearing  of  the  said  last-mentioned  subjects, 
falsely  and  maliciously  spoke  and  published  to,  and  of  and  concerning  the  said  plaintiff, 
and  of  and  concerning  the  premises,  these  false,  scandalous,  malicious,  and  defamatory 
words  following  (that  is  to  say):  "You  (meaning  the  said  plaintiff')  are  a  fellow,  a 
disgrace  to  the  town,  unfit  to  hold  your  (then  and  there  meaning  the  .said  plaintitt"s) 
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situation  (then  and  there  meaning  the  said  situation  of  clerk  to  the  Biimingham  and 
Staffordshire  Gas  Light  Company),  for  your  conduct  with  whores.  I  will  have  you 
in  the  Argus  You  (then  and  there  meaning  the  said  plaintiff)  have  bought  up  all 
the  copies  of  the  Argus,  knowing  you  (then  and  there  meaning  the  said  plaintiff)  have 
been  exposed.  You  may  drown  yourself,  for  you  (then  and  there  meaning  the  said 
plaintifl)  are  not  tit  to  live,  and  are  a  disgrace  to  the  situation  you  (then  and  there 
meaning  the  said  plaintiff)  hold  (then  and  there  meaning  the  said  situation  of  clerk  to 
the  Birmingham  and  Staffordshire  Gas  Light  Company)."     Plea — Not  guilty. 

At  the  trial,  before  Alexander,  L.  C.  B.,  at  the  last  Assizes  for  the  county  of 
Warwick,  the  plaintiff  proved  the  material  part  of  the  words  charged  in  the  first 
count.  The  counsel  for  the  plaintiff  submitted,  that  the  words  were  not  actionable, 
and  that  the  plaintiff  ought  to  be  nonsuited.  The  learned  Jmlge  refused  to  nonsuit 
the  plaintiff,  and  told  the  Jury,  that  if  they  thought  the  words  might  probably  have 
occasioned  the  loss  of  the  plaintiff's  situation,  to  find  a  verdict  for  the  plaintill ;  and 
the  Jury  having  found  a  verdict  for  the  plaintiff,  he  gave  the  defendant  leave  to  move 
to  enter  a  nonsuit. 

[303]  Adams,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  to  set  aside  the 
verdict,  and  to  enter  a  nonsuit;  against  which — 

Goulbnrn,  Serjt.,  shewed  cause.  The  rule  is,  that  words,  which  may  probably 
occasion  the  loss  of  the  plaintiff's  situation,  are  actionable,  where  the  situation  is  one 
of  profit.  This  was  laid  down  by  De  Grey,  C.  J.,  in  Otishm  v.  Home  (3  Wilson,  186  ; 
2  Sir  W.  Bl.  754),  and  is  in  accordance  with  the  direction  of  the  Lord  Chief  Baron  at 
the  trial.  Mr.  Starkie,  adopting  this  rule,  observes,  that  "  words  are  actionable  which 
directly  tend  to  the  prejudice  of  any  one  in  his  ottice,  profession,  trade,  or  business 
(1  Starkie  SI.  117)."  And  in  another  passage  he  adds,  "  When  his  office  is  lucrative, 
words  which  reflect  upon  the  integrity  or  capacity  of  the  plaintift"  render  his  tenure 
precarious,  and  are,  therefore,  pro  tanto,  a  detriment  in  a  pecuniary  point  of  view 
(1  Starkie  SI.  118)."  Now,  the  plaintiff  was  proved  to  hold  a  lucrative  office,  and 
imputations,  which  would  put  that  office  in  jeopardy,  come  within  the  rule  upon  this 
subject ;  at  all  events,  the  objection,  if  good,  is  upon  the  record  ;  and  as  all  the  material 
words  were  proved,  there  was  no  ground  for  entering  a  nonsuit  at  the  trial ;  and 
therefore  this  rule  must  be  discharged. 

Adams,  Serjt.,  contra.  In  an  action  for  words,  the  plaintiff  must  be  nonsuited,  if 
the  words  are  not  actionable,  for  the  Jury  cannot  assess  the  damages  when  there  is  no 
cause  of  action. 

[Bayley,  B.  The  rule  is,  that  if  the  facts  alleged  in  the  declaration  be  proved,  it 
is  the  duty  of  the  Jury  to  find  for  the  plaintiff;  and  if  those  facts  do  not  disclose  a 
sufficient  cause  of  action,  the  defendant  must  move  in  ar-[304]-rest  of  judgment. 
Where  a  defendant  is  satisfied  that  the  allegations  if  proved  do  not  establish  a  cause 
of  action,  he  ought  to  demur.  The  Judge  is  not  at  liberty  to  nonsuit  on  the  ground 
that  the  facts  alleged  in  the  declaration,  do  not  amount  to  a  cause  of  action.] 

It  cannot  be  contended  that  the  words  are  actionable,  per  se ;  and  they  are  clearly 
not  actionable  as  spoken  with  reference  to  the  plaintiff's  situation.  The  imputation 
do  s  not  affect  him  in  his  situation  of  clerk,  and  are  equally  actionable  whethei'  they 
were  spoken  of  the  plaintitt'  in  his  situation,  or  in  his  private  capacity.  Words,  to  be 
actionable  by  reason  of  an  imputation  upon  the  plaintiff's  trade,  must  be  spoken  of 
him  in  his  trade,  and  with  reference  to  his  trade  They  must  either  impute  some 
misconduct  in  his  trade,  which  renders  him  unfit  for  his  situation,  or  be  calculated  to 
injure  him  in  his  trade.  It  is  consistent  with  this  imputation,  that  the  plaintiff  might 
have  cotiducted  himself  honestly  to  the  company,  and  have  faithfully  and  efiiciently 
performed  his  duty  ;  and  therefore  the  words  cannot  be  actionable  as  spoken  of  the 
plaintiff  in  his  trade. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Bayley,  B.  This  cause  came  before  the  Court  upon  a  rule  nisi  to  enter  a  nonsuit. 
The  ground  of  motion  was,  that  the  words  (in  slander)  proved  upon  the  trial  were  not 
actionable. 

Two  points  were  discussed  upon  the  motion  :  one,  whether  the  words  were  actionable 
or  not — and  the  other,  whether  this  was  properly  a  ground  of  nonsuit. 

The  declaration  stated  that  the  plaintiff  was  clerk  to  an  incorporated  company, 
called   the  Birmingham  and  Staffordshire  Gas  Light  Company,  and   had   behaved 
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himself  ;is  such  with  great  propriety,  and  thereby  acquired  and  was  daily  acquiring 
great  gains ;  but  that  the  defendant,  to  cause  it  to  be  believed  that  he  was  unfit  to 
hold  his  situa-[305]tion,  and  an  improper  person  to  be  employed  by  the  company, 
and  to  cause  him  to  be  deprived  of  his  situation,  spoke  the  words  complained  of  in 
the  declaration.  ... 

The  objection  to  maintaining  an  action  upon  these  words  is,  that  it  is  only  on  the 
ground  of  the  plaintiff  being  clerk  to  the  company  that  they  can  be  actionable  ;  that 
it  is  not  alleged  that  they  are  spoken  of  him  in  reference  to  his  character  or  conduct 
as  clerk  ;  that  they  do  not,  from  their  tenor,  import  that  they  were  spoken  with  any 
such  reference  ;  that  they  do  not  impute  to  him  the  want  of  any  qualification  such  as 
a  clerk  ought  to  have,  or  any  misconduct  which  would  make  him  unfit  to  discharge 
faithfully  and  correctly  all  the  duties  of  such  a  clerk. 

The  plaintiff' relied  on  the  rule  laid  down  by  l)e  Grey,  C.  J.,  in  Onshw  v.  Home 
(3  Wils.  18G),  "  that  words  are  actionable  when  spoken  of  one  in  an  office  of  profit, 
which  may  probably  occasion  the  loss  of  his  office  ;  or  when  spoken  of  persons  touching 
their  respective  professions,  trades,  and  business,  and  do  or  may  probably  tend  to  their 
damage."  The  same  case  occurs  in  Sir  Wm.  Bla.  Eep.  753,  and  there  the  rule  is 
expressed  to  be,  "if  the  words  be  of  probable  ill  consequence  to  a  person  in  a  trade 
or  profession,  or  an  office." 

The  objection  to  the  rule,  as  expressed  in  both  reports,  appears  to  me  to  be,  that 
the  words  "probably"  and  "probable"  are  too  indefinite  and  loose,  and  unless  they 
are  considered  as  equivalent  to  "  having  a  natural  tendency  to,"  and  are  confined 
within  the  limits,  I  have  expressed  in  stating  the  defendant's  objections,  of  shewing 
the  want  of  some  necessary  qualification,  or  some  misconduct  in  the  office,  it  goes 
beyond  what  the  authorities  warrant. 

Every  authority  wliich  I  have  been  able  to  find,  either  shews  the  want  of  some 
geucral  requi.site,  as  honesty,  capacity,  fidelity,  &c.,  or  connects  the  imputation  with 
the  [306]  plaintiff's  office,  trade,  or  jbusiness.  As  at  present  advised,  therefore,  I  am 
of  opinion,  that  the  charge  pi'oved  in  this  case  is  not  actionable,  because  the  imputation 
it  contains  does  not  imply  the  want  of  any  of  those  qualities  which  a  clerk  ought  to 
possess,  and  because  the  imputation  has  no  reference  to  his  conduct  as  clerk.  I  say 
as  at  present  advised,  for  the  reason  which  I  am  about  to  state. 

The  next  question  is,  whether  this  is  properly  a  ground  of  nonsuit :  and  I  am  of 
opinion  that,  under  the  circumstances  of  this  case,  it  is  not.  The  words  proved  are 
nearly  all  the  words  which  the  first  count  contains  ;  and  if  the  words  proved  are  not 
actionable,  none  of  the  other  words  contained  in  that  count  are.  When  the  general 
issue  is  pleaded  to  a  count,  it  puts  in  issue  to  be  tried  by  the  Jury  the  question, 
whether  the  facts  stated  in  that  count  exist?  The  legal  effect  of  those  facts,  whether 
they  constitute  a  cause  of  action  or  not,  is  not  properly  in  question.  The  proper 
mode  to  bring  that  legal  effect  into  consideration,  is,  before  trial,  to  demur ;  after 
trial,  to  move  in  arrest  of  judgment.  'J  he  duty  of  the  Judge,  under  whose  direction 
the  Jury  try  questions  of  fact,  is  not  to  consider  whether  the  facts  charged  give  a 
ground  of  action,  but  to  assist  the  Jury  in  matters  of  law,  which  may  arise  upon  the 
trial  of  those  facts. 

As  the  defendant,  therefore,  in  this  case  put  in  issue  the  allegations  in  the  declara- 
tion, and  those  allegations  were  proved  upon  the  trial,  we  are  of" opinion  that  the  rule 
for  a  nonsuit  ought  to  be  discharged  ;  and,  notwithstanding  the  lapse  of  time,  that 
there  ought  to  be  a  rule  nisi  to  arrest  the  judgment,  if  the  defendant  be  advised  to 
take  such  rule. 

Kule  discharged. (a) 

[307]  Edwards  v.  Brown,  Harries,  and  Stephens.  Exch.  of  Tleas.  1831.— 
Where  a  party  who  executes  a  bond  is  at  the  time  competent  to  execute  it,  he 
cannot,  under  the  plea  of  non  est  factum,  shew  that  he  was  misled  as  to  the  legal 
effect  of  the  bond.— A.,  and  B.  and  C,  his  sureties,  executed  a  mortgage  bond, 
which  recited  that  A.  was  seised  in  tail  of  certain  premises,  and  was  conditioned, 
that  a  recovery  should  be  suff"ered,  so  as  and  in  such  manner  as  that  under  and 
by  virtue  thereof,  and  of  a  release  to  make  a  tenant  to  the  praecipe,  (also  recited), 

(a)  The  parties  acquiesced  in  the  judgment  of  the  Court,  and  the  matter  ended. 


IC.  &J.308.  EDWARDS    V.  BROWN  1437 

a  fee  should  be  vested  in  D.  — Held,  that  the  legal  effect  of  the  bond  was,  that  D. 
should  have  a  fee,  and  that  A.,  being  seised  for  life  only,  the  bond  was  forfeited. 

[S.  C.  1  Tyr.  182  ;  9  L.  J.  Ex.  (0.  S.)  84  and,  as  to  costs,  p.  35.5,  post;  1  Tyr.  281. 
Referred  to,  Foster  v.  MacKinnon,  1869,  L.  R.  4  C.  P.  711  ;  Hirschfield  v.  London, 
BiigMon  and  South  Coast  Railivay  Compain/,  1876,  2  Q.  B.  D.  5.] 

Debt  upon  a  bond  dated  12th  October,  1826.  The  defendant.  Brown,  suffered 
judgment  by  default.  The  bond,  as  set  out  on  oyer,  appeared  to  be  a  bond  given 
upon  a  mortgage  for  18001.  to  the  plaintiff.  It  recited  that  Brown  was  seised  in  tail 
of  the  mortgaged  premises ;  that,  by  lease  and  release,  of  even  date,  the  premises  had 
been  conveyed  to  make  a  tenant  to  the  prfecipe,  that  a  recovery  might  be  suffered ; 
and  the  condition  was,  that  if  the  recovery  should  be  suffered  in  manner  and  form 
mentioned  in  the  release,  and  so  and  in  such  manner  as  that  under  and  by  virtue  of 
the  recovery  and  of  the  release,  the  premises  should  be  vested  in  the  plaintiff  in  fee, 
according  to  the  true  intent  and  meaning  of  the  release,  the  bond  should  be  void. 
The  defendant,  Harries,  then  pleaded,  first,  non  est  factum  ;  secondly,  that  the  recovery 
was  suffered  modo  et  forma,  &c. ;  and  that,  under  and  by  virtue  of  the  recovery,  and 
of  the  lease  and  release,  the  premises  became  vested  in  the  plaintiff  in  fee,  according 
to  the  true  intent  and  meaning  of  the  release :  thirdly,  that  a  recovery  was  suffered, 
and  that  if  Brown  had  been  seised  in  tail,  the  premises  would  have  vested  in  the 
plaintiff  in  fee  (see  this  plea,  3  Y.  &  J.  424)  ;  and  fourthly,  that  the  recovery  men- 
tioned in  the  release  was  suffered.  Stephens  also  pleaded  non  est  factum,  and  a  plea 
similar  to  the  second  plea  of  Harries.  The  plaintiff  replied  to  the  second  pleas  of 
Harries  and  Stephens,  that  the  recovery  was  not  suffered  so  and  in  such  manner  as 
that,  under  and  by  virtue  thereof,  and  of  the  lease  and  release,  the  premises  became 
vested  in  the  plaintiff  in  fee,  according  to  the  true  intent  and  meaning  of  the  release ; 
and  to  the  fourth  plea,  pleaded  by  Harries,  that  the  recovery  was  not  suffered  .so  and 
in  such  [308]  manner  as  that,  under  and  by  virtue  thereof,  and  of  the  lease  and  release, 
the  premises  became  vested  in  the  plaintill  in  fee  according  to  the  true  intent  and 
meaning  of  the  release.  Issues  were  joined  on  the  pleas  of  non  est  factum  ;  on  the 
replications  to  the  second  and  fourth  pleas  of  Harries,  on  the  replication  to  the  second 
plea  of  Stephens,  and  on  the  replication  to  the  third  plea  of  Harries,  upon  which  no 
question  arose.(a) 

At  the  trial,  before  Park,  J.,  at  the  last  summer  assizes  for  the  county  of  Hereford, 
it  appeared,  that  Brown  was  seised  of  the  premises  in  question  for  life  on\y,(h)  and 
not  in  tail :  so  that,  although  the  recovery  was  duly  suffered,  it  could  not  vest  in  the 
plaintiff  a  fee.  Russell,  Serjt.,  tendered  evidence  to  prove  that  Stephens  had  been 
induced  by  fraud  to  execute  the  bond,  but  the  learned  Judge  was  of  opinion,  that  such 
evidence  was  not  admissilile  under  the  plea  of  non  est  factum  The  Jury  found  a 
verdict  for  the  plaintiff. 

In  Michaelmas  Term  last,  Russell,  Serjt.,  for  Stephens,  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  had,  upon  the  ground  of  the  rejection  of  the 
evidence  of  fraud;  and  E.  V.  Williams  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
defendant  Harries,  upon  the  second  and  fourth  pleas,  upon  the  ground  that  the 
recovery  was  suffered  according  to  the  true  intent  and  meaning  of  the  condition  and 
release. 

John  Evans  and  Godson  shewed  cause.  Fraud  is  not  admissible  under  the  general 
issue.  It  is  laid  down  in  [309]  Chitty  on  Pleading  (vol.  1,  p.  424,  425),  and  in  Tidd's 
Practice  (vol.  1,  p.  650),  that  fraud  is  admissible  under  the  plea  of  non  est  factum, 
upon  the  authority  of  the  case  of  Lambnt  v.  Atkins  (2  Camp.  272);  but  that,  which 
was  a  case  of  coverture,  does  not  bear  out  that  position.  It  may  be  admitted  that 
fraud  avoids  all  contracts  ;  but  it  does  not,  therefore,  follow,  that  fraud  may  be  given 
in  evidence  under  this  plea.  In  Harmer  v.  Wright  (2  Stark.  35),  it  was  decided,  that 
the  defendant  could  not,  on  the  plea  of  non  est  factum,  prove  that  the  bond  was  void 

(a)  The  validity  of  the  third  plea  was  before  discussed  and  determined.  See  3  Y. 
&  J.  424. 

(h)  Williams  obtained  a  rule  nisi  for  a  new  trial,  upon  the  ground  that  the  evidence 
did  not  shew  that  Brown  was  only  seised  for  life  of  the  premises ;  but  as  this  question 
turned  upon  the  effect  of  the  evidence  merely,  the  arguments  and  the  judgment  upon 
this  point  are  omitted. 
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at  common  law,  as  being  an  illegal  contract  to  forego  prosecutions  for  felonies.  The 
correct  rule  appears  to  be,  that  nothing  that  aflects  the  consideration  or  inducemen 
to  execute  the  bond  can  be  given  in  evidence  under  the  pea  of  non  est  factum.(e) 
Whelpdak's  case  (5  Rep.  119  a.)  is  no  authority  for  the  defendant ;  and  the  second  and 
third  resolutions  shew  that  where  a  deed  is  voidable,  as  by  duress,  or  is  void  by  reason 
of  an  act  of  Parliament,  the  matter  must  be  pleaded  specia  ly.  In  the  note  to  this 
case  bv  Fraser  the  rule  is  stated  to  be,  that  whatever  tends  to  shew  an  invalid  or 
defective  execution  of  a  deed  at  the  time  of  plea  pleaded,  may  be  given  in  evidence 
under  the  plea  of  non  est  factum  ;  but  whatever  impeaches  the  deed  by  reason  of  the 
matter  or  consideration  thereof,  whether  such  matter  or  consideration  renders  the 
deed  void  by  the  policy  of  the  common  law,  or  by  the  express  provisions  of  the 
statute  law,  must  be  specially  pleaded,  and  such  plea  ought  to  conclude  with  "and 
so  the  said  deed  is  void,"  and  not  with  "et  sic  non  est  factum.  Here  the  evidence 
was  not  tendered  to  affect  the  execution  of  the  bond,  but  to  impeach  the  considera- 
tion or  inducement  to  execute  it ;  and  therefore  this  defence  should  have  been  pleaded 
specially,  and  could  not  be  admitted  under  the  plea  of  non  est  factum. 

[310]  The  point,  as  to  the  effect  of  the  recovery,  was  decided  by  the  Court  upon 
the  former  argument,  and  the  authorities  are  collected  in  the  report  of  that  argument 

(3  Y.  &  J.  4-23).  ^       , 

Russell,  Serjt.,  for  the  defendant  Stephens.  This  defence  of  .Stephens  was_ receiv- 
able under'the  plea  of  non  est  factum.  He  was  induced  to  execute  by  the  misrepre- 
sentation of  the  plaintiff.  The  contract  was  concocted  in  fraud,  and,  being  fraudulent, 
it  never  could  have  been  his  deed.  The  rule  is,  that  where  originally,  or  at  the  time 
of  plea  pleided,  it  is  not  the  deed  of  the  party,  it  may  be  given  in  evidence  under 
non  est  factum  ;  and  in  no  case,  except  in  that  of  forgery,  can  it  be  less  the  deed  of 
the  party  than  when  it  is  obtained  by  fraud,  for  fraud  vitiates  all  transactions. 
Femur's  case  (3  Rep.  77  a.).  In  the  modern  publications  on  pleading,  though  a  form 
is  given  of  a  plea  of  fraud,  concluding  "  and  therefore  the  bond  is  void,"  yet  it  is  said, 
that  fraud  may  be  given  in  evidence  under  the  general  issue. 
[Bayley,  B.  Can  you  distinguish  this  from  a  case  of  duress?] 
In  the  second  resolution  in  JFhelpdale's  case,  duress  is  classed  amongst  those  cases 
in  which  the  deed  is  voidable  merely.  The  note  by  Mr.  Fraser  to  that  case  is  in 
favour  of  the  defendant ;  he  states,  that  what  tends  to  shew  an  invalid  or  defective 
execution,  may  be  given  in  evidence  under  non  est  factum.  The  present  case  falls 
within  that  rule.  He  then  adds,  that  what  impeaches  the  deed  by  the  matter  or  con- 
sideration thereof,  must  be  specially  pleaded.  Here  it  is  not  attempted  to  impeach 
the  matter  or  consideration  of  the  bond,  but  the  evidence  was  offered  to  shew  that 
the  party  was  induced  to  execute  by  fraud.  If  unlettered  and  mis-read  is  evidence 
under  non  est  factum,  as  to  which  there  can  be  no  doubt  (see  Com.  Dig.  Fait,  (B.  2), 
Reading),  misrepresentation  of  the  [311]  effect  of  the  instrument  must  likewise  be 
admissible  under  that  plea.  In  Thompson  v.  Rock  (4  M.  &  S.  338),  it  was  held,  that, 
upon  a  plea  of  non  est  factum  to  a  sheriff's  bond,  the  defendant  might  shew,  at  the 
trial,  that  the  bond  was  dated  and  executed  on  a  day  subsequent  to  the  return  of 
the  writ.(i) 

E.  V.  Williams,  for  Harries.  Looking  at  the  bond  and  the  release,  the  intention 
of  the  parties  was  merely  that  a  recovery  should  be  suffered.  The  bond  was  executed 
upon  an  assumption  that  the  cireum.stances  recited  were  true  ;  and  if  the  recitals  had 
been  true,  the  recovery  would  have  vested  a  fee  in  the  plaintiff.  The  object  of  the 
recitals  is  to  prevent  a  discussion  as  to  the  existing  state  of  things,  and  to  shew  upon 
what  terms  the  obligation  was  entered  into.  In  the  argument  upon  the  former 
occasion,  an  authority  was  cited,  to  shew  that  recitals  cannot  operate  as  an  estoppel 
(Br.  Faits,  p.  4 ;  18  Ves.  181),  and  so  it  is  laid  down  in  Co.  Litt.  3.52  ;  but  all  the 
subsequent  authorities  are  clearly  the  other  way.  The  cases  upon  this  subject  were 
brought  under  consideration  in  Kelly  v.  ICright  (Willes,  12),  and  there  the  older 
authorities  were  overruled.  The  doctrine  now  is,  that  the  intention  of  the  parties 
is  to  be  collected  from  the  recitals  as  well  as  from  the  other  parts  of  the  deed.     This 

(e)  See  the  cases  collected  by  Eoseoe,  on  Evidence,  244. 

(h)  The  authority  of  this  case  is  questioned  by  Mr.  Fraser  in  his  learned  note  to 
JVhdpdah's  ease,  5  Rep.  244. 
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was  established  in  Lord  Arlington  v.  Merricke  (2  Saund.  414),  and  has  been  uniformly 
acted  upon  in  a  long  series  of  decisions.(/) 

Cur.  adv.  vult. 

Bayley,  B.,  now  delivered  the  judgment  of  the  Court,  and,  after  statintr  the 
pleadings  as  above,  proceeded  thus:— [312]  At  the  time  of  the  trial,  the  defen'dant 
Stephens  offered  to  prove  that  he  was  drawn  in  by  fiaud  to  execute  the  bond  ;  but 
the  learned  Judge  being  of  opinion  that  fraud  could  not  be  given  in  evidence  upon 
non  est  factum,  that  evidence  was  rejected ;  and  it  is  upon  the  ground  that  such 
rejection  was  improper  that  my  brother  Russell  obtained  his  rule  nisi  for  a  new  trial. 

I  agiee  with  my  brother  Russell,  that,  whatever  shews  that  the  bond  never  was 
the  deed  of  the  defendant  may  be  given  in  evidence  upon  non  est  factum.  But  if 
the  party  actually  executes  it,  and  was  competent  at  the  time  to  execute  it,  and  was 
not  deceived  as  to  the  actual  contents  of  the  bond,  though  he  might  be  misled  as  to 
the  legal  effect,  and  though  he  might  have  been  entitled  to  avoid  the  bond  by  stating 
that  he  was  so  misled  it  nevertheless  became,  by  the  execution,  the  deed  of  the  defen- 
dant, and  he  is  not  at  liberty,  upon  the  plea  of  non  est  factum,  to  say  it  was  not. 

The  rule,  as  laid  down  in  Gilbert's  Evidence,  162,  is  this— "The  only  point  in 
issue,  and  the  controversy,  on  non  est  factum,  is,  whether  the  deed  declared  on  be 
the  act  of  the  party,  so  that  when  the  act  is  proved  to  be  done,  the  whole  matter 
denied  by  the  defendant  is  proved  to  the  Jury  ;  but  if  there  be  any  other  circumstances 
to  destroy  that  act,  and  avoids  its  binding  force,  that  must  be  shewn  to  the  Court, 
that  the  Court  may  judge,  and  not  the  Jury,  whether  they  are  sufficient  to  avoid  that 
deed."  And  we  accordingly  meet  with  many  instances  in  which  what  would  avoid 
the  deed  and  destroy  its  binding  force,  both  at  common  law  and  by  statute,  has  been 
held  inadmissible  in  evidence  upon  non  est  factum,  and  other  instances  in  which  it 
has  been  specially  pleaded. 

In  ft'helpdale's  case  (5  Rep.  1 19),  the  third  resolution  is — "Where  a  bond  or  other 
writing  is  by  act  of  Parliament  enacted  to  [313]  be  void,  the  party  who  is  bound  can- 
not plead  non  est  factum  ;  but,  in  construction  of  law,  the  deed  is  to  be  avoided  by 
the  party  who  is  bound  b}'  it,  by  pleading  the  special  matter,  taking  advantage  of 
the  special  matter  ;  for  although  the  act  makes  the  bond  or  other  writing  void,  yet 
thereto  the  law  doth  tacitly  require  order  and  manner,  which  the  obligor  outrht  to 
follow." 

In  Colton  V.  Goodridge  (Bl.  1108),  the  defendant  was  not  allowed,  upon  non  est 
factum,  to  refer  to  the  condition  of  the  bond,  to  shew  that  it  was  in  restraint  of 
marriage,  and  therefore  void  at  common  law. 

So,  in  Harmer  v.  Rowse  (6  M.  &  S.  146),  the  defendant  was  not  allowed  to  prove, 
on  non  est  factum  to  a  bond,  that  it  was  given  to  stifle  a  prosecution  for  felony,  and 
therefore  void  at  common  law. 

In  Thompmn  v.  Harvey  (1  Show.  2),  where  the  objection  to  a  bond  was,  that  it  was 
in  restraint  of  trade,  which  is  a  common  law  objection,  it  was  pleaded  specially  ; 
and  in  Collins  v,  Blaultrn  (2  W  ils.  341),  where  the  defence  to  an  action  on  a  bond 
was,  that  it  was  given  to  suppress  a  prosecution  for  perjury,  it  was  pleaded  specially  ; 
and  in  this,  and  the  case  of  Thampson  v.  Harvey,  the  conclusion  of  the  plea  was  not  et 
sic  non  est  factum,  but,  and  so  the  bond  was  void  in  law. 

But  the  authorities  which  come  closest  to  this  case,  and  press  most  strongly  on 
my  mind,  are  the  cases  of  duress  and  threats.  Every  argument  which  can  apply  to 
a  case  where  fraud  is  the  defence,  apply  equally  where  threats  or  duress  are  the  defence. 
The  party  is  equally  deprived  of  his  free  agencj'  and  uncontrolled  judgment  in  either 
case.  And  yet,  where  duress  or  threats  are  the  defence,  there  is  authority  upon 
authority  that  they  cannot  be  given  in  evidence  upon  non  est  factum,  but  must  be  pleaded 
specially.  The  rule  I  have  mentionefl  from  [314]  Gilbert's  Evidence,  162,  is  given  as 
the  reason  why  a  man  cannot  give  duress  in  evidence  under  non  est  factum 

In  1  Hen.  7,  15  b.,  Keble  lays  it  down,  if  a  man  confess  an  obligation  to  be  his 
deed,  he  shall  not  conclude  non  est  factum,  as  if  he  pleaded  infancy  ;  the  same  law  is 
where  he  pleads  that  he  made  the  obligation  of  duress  by  imprisonment. 

So,  14  Hen.  8,  28  a.,  if  a  deed  be  made  by  duress  of  impi-isonment,  the  defendant 

(/)  See  the  cases  collected  2  Saund.  last  ed.  414,  n.  (5),  n.  h,  c ;  and  see  Parker  v. 
Wise,  6  M.  &  S.  239. 
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ought  to  conclude  to  the  action,  for  it  would  be  a  false  conclusion  to  say,  at  sic  non 
est  factum,  for  it  was  his  deed.  ,,••.,         .    „ 

A^ain  (Plowden,  66),  if  an  infant  or  a  man  by  duress  make  an  obligation,  they  shall 
demand  judsjment  si  actio,  because  the  delivery  of  the  deed  was  not  void. 

So,  Doctriiia  Placitandi,  259,  if  a  feme  covert  make  an  obligation,  she  may  plead 
non  est  factum ;  but  otherwise  it  is  in  case  of  an  infant  or  of  duress,  for  then  it  is 
only  voidable ;  and,  therefore,  the  parties  cannot  plead  non  est  factum,  but  they  shall 
say  judfiinient  si  actio. 

Thesecond  resolution  in  JFhelpdale's  case,  is  to  the  same  effect ;  and  upon  these 
authorities  our  opinion  is,  that  the  plea  of  non  est  factum  in  this  case  did  not  entitle 
the  defendant  to  give  the  evidence  he  ofiered  ;  and,  consequently,  that  such  evidence 
was  rightly  rejected. 

This  brings  us  to  Mr.  Williams's  objection,  which  is,  that,  by  the  recovery  which 
was  suffered,  the  fee  did  vest  in  the  plaintiff  according  to  the  true  intent  and  meaning 
of  the  release.  This  objection  rests  wholly  upon  the  expression,  according  to  the 
true  intent  and  meaning  of  the  release ;  and  it  is  founded  upon  this,  that,  according 
to  the  true  intent  and  meaning  of  the  release,  and  the  right  construction  to  be  put 
upon  it,  it  was  sufficient  if  a  recovery  was  suffered  ;  but  that  it  was  not  essential  it 
should  give  the  plaintiff  a  fee. 

[315]  The  first  answer  to  this  objection  is,  that  it  makes  the  construction  of  the 
release  parcel  of  the  issue  to  be  tried  by  the  Jury,  putting  to  tliem  to  decide,  not  a 
question  of  fact,  but  a  matter  of  law ;  and  the  next,  that  it  gives  these  words  in  the 
issue  a  meaning  they  could  not  have  been  intended  to  bear.  If,  according  to  the  true 
construction  of  the  issue,  they  are  inserted  to  qualify  the  issue,  and  to  make  it  mean 
not  that  the  recovery  vested  a  fee  in  the  plaintiff  simpliciter,  but  that  it  vested  a  fee 
in  him  as  far  as  a  recovery  by  Brown  could  vest  one,  Mr.  Williams's  objection  would 
be  valid  ;  but  if  these  words  meant  no  more  than  to  signify  that  it  was  the  intention 
of  the  release  that  the  plaintiff  should  have  a  perfect  and  effectual  fee,  the  objection 
fails,  and  the  plaintiff"  is  entitled  to  have  this  rule  discharged.  And  1  have  no  doubt 
but  that  the  latter  is  the  meaning. 

The  defendants  all  represent,  by  the  recital  in  the  condition  of  the  bond,  that 
Brown  is  seised  in  tail.  The  plaintiff  takes  the  estate,  not  for  enjoyment,  but  as  a 
security  for  money,  and  not  for  money  of  his  own,  but  for  trust  money.  When, 
therefore,  he  takes  a  covenant  for  a  recovery,  (which,  if  the  recital  weie  true,  would 
give  him  a  fee),  he  does  wisely  to  take  a  covenant,  not  merely  that  a  recovery  shall  be 
suffered,  but  that  it  shall  be  suffered  so  as  to  have  the  effect  of  giving  him  the  fee,  it 
being  cleaily  and  unequivocally  the  intention  of  that  security  that  he  should  have  the 
fee.  What  is  the  species  of  contract  for  title  that  a  mortgagee  is  naturally  to  be 
expected  to  take?  Not  one  that  is  qualified  according  to  the  title  of  the  mortgagor, 
but  one  that  is  absolute ;  and,  as  the  condition  of  this  bond  shews  that  the  money 
which  the  bond  secures  was  lent  to  Brown  by  way  of  mortgage,  this  was  the  species 
of  contract  the  defendants  were  naturally  to  expect. 

We  are  therefore  of  opinion,  that  both  the  rules  in  this  case  ought  to  be  discharged. 

Rules  discharged. 

[316]      WiNTLE   AND    OTHERS   V.    CROWTHER   AND    COMBES.       Exch.    of    PleaS.       1831. 

—Where  a  partnership  firm  is  pledged  by  the  acceptance  of  a  bill  of  exchange  by 
one  partner  in  the  name  of  the  firm,  the  partnership,  of  whomsoever  it  may  consist, 
whether  they  are  named  or  not,  and  whether  the  partners  are  known  or  secret 
partners,  will  be  bound,  unless  the  title  of  the  person  who  seeks  to  charge  them 
can  be  impeached.— Where  a  bill,  accepted  in  a  partnership  firm,  is  applied,  with 
the  knowledge  of  the  party  who  takes  the  bill,  in  part  only  to  the  separate  use 
of  the  partner  who  actually  accepts  it,  a  secret  partner,  not  known  to  the  party 
who  takes  the  bill,  is  liable  in  respect  of  so  much  of  the  amount  as  is  not  to  the 
knowledge  of  the  taker  applied  to  the  separate  use  of  the  partner  who  accepts 
the  bill.  I-  i^  f 

[S.  C.  1  Tyr.  210 ;  9  L.  J.  Ex.  (0.  S.)  65.     Referred  to,  Yorkshire  Banking  Company  v. 
Beaison,  1879,  4  C.  P.  D.  207  ;  5  C.  P.  D.  124.] 
Assumpsit  by  the  plaintiff's  as  indorsees,  against  the  defendants  as  acceptors  of  two 
bills  of  exchange,  the  one  dated   18th  August,  1828,  for  1301.  10s.  6d.,  and  the  other 
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dated  5th  September,  1828,  for  451.  10s.     The  defendant  Crowther  suffered  judgment 
by  default,  and  the  defendant  Combes  pleaded  non  assumpsit. 

The  cause  was  twice  tried.  Upon  the  first  trial  the  Jury  found  a  verdict  for  the 
defendants,  which  verdict  was  set  aside  as  being  contrary  to  the  evidence,  and  a  new- 
trial  was  granted.  Upon  the  second  trial,  it  appeared"  that  Crowther  and  Combes 
carried  on  the  business  of  coal  merchants  at  Bristol,  Combes  being  a  secret  partner 
residing  at  Newport  :  and  that  Crowther  also  carried  on  the  business  of  a  slop-seller 
at  Bristol,  on  his  own  sep;irate  account.  In  the  latter  business  Crowther  contracted 
a  separate  debt  with  the  plaintifts  for  801.,  for  which  the  plaintiffs  drew  on  him  two 
bills  of  exchange  for  401.,  and  3Sl.  8s.  6d.,  the  first  of  which  became  due  on  the  13th 
July,  1828,  and  was  dishonoured.  The  second  bill  for  381.  8s.  6d.  became  due  on  the 
18th  August,  1828,  on  which  day  Crowther  took  the  bill  for  1301.  10s.  6d.  to  the 
plaintiff's  house,  and  told  (Gilbert,  the  plaintiff's  shopman,  that  he  had  a  bill  for  which 
he  wanted  cash.  Gilbert  shewed  Crowther  in  to  one  of  the  plaintiffs,  who  went  to 
the  strong  bo.x  in  which  the  cash  and  securities  were  kept,  and  gave  Crowther  some- 
thing, it  did  not  appear  what,  and  Crowther  went  away.  After  this  Gilbert  saw  the 
bill  for  1301.  10s.  6d.  in  the  possession  of  the  plaintiffs.  The  two  bills  for  401.,  and 
381.  8s.  6d.  were  produced  by  Combes  at  the  trial,  and  there  was  no  receipt  upon  the 
back  of  either  of  them.  The  bills  upon  which  the  action  was  brought  were  accepted 
in  the  name  of  [317]  Crowther  &  Co.,  in  the  hand-writing  of  Crowther,  and  it  appeared 
that  at  the  lime  the  bills  were  taken  by  the  plaintiffs,  they  knew  nothing  of  Combes, 
aud  that  they  made  no  inquiry  after  him  until  long  after  the  bills  were  due,  but  treated 
Crowther  as  if  he  only  were  the  person  bound  by  the  bills.  The  jury  found  a  verdict 
for  the  plaintifts  upon  both  bills. 

In  Michaelmas  Term  last,  Ludlow,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial. 
F.  Pollock,  and  John  Jervis  shewed  cause  against  the  rule,  and  Ludlow,  Serjt., 
supported  it.(a) 
Cur.  adv.  vult. 

BAYLBTi',  B.,  now  delivered  the  judgment  of  the  Court.  This  was  an  action  by 
the  indorsees,  against  the  drawers,  upon  two  bills  of  exchange,  one  dated  18th  August, 
1828,  for  1301.  lOs.  6d. ;  and  the  other,  dated  5th  September,  1828,  for  451.' 10s. 
Crowther  suffered  judgment  by  default.  The  defence  by  Combes  was — first,  that 
the  bills  in  question  were  not  properly  partnership  bills,  that  they  were  not  applied  to 
any  partnership  purpose  ;  that  Crowther  passed  them  away  in  fraud  of  the  partnership, 
and  that  the  plaintifts  took  them  under  circumstances  from  which  they  ought  to  have 
inferred  such  fraud.  And  secondly,  that  Combes  was  a  secret  partner  only  ;  that  the 
plaintiffs  knew  nothing  of  Combes  :  and  that  it  was  not  until  long  after  the  bills  were 
dishonoured,  that  they  made  any  inquiry  after  Combes,  and  that  they  continued  treat- 
ing with  Crowther  after  the  bills  became  due,  as  if  he,  and  he  only,  were  the  person 
whom  the  bills  bound.  Lloyd  v.  Ashbi/,  (2  C.  &  P.  138)  was  cited  upon  the  second  point, 
and  we  have  [318]  since  been  referred  to  Ex  parte  BoUtho  (1  Buck,  100) ;  but  Lloyd  v. 
Ashhy  has  been  re-considered  by  the  Court  of  King's  Bench  (K.  B.  Hil.  1831.  See 
Vere  v.  Ashhy,  10  B.  &  C.  288);  and  in  Ex  parte  Boliiho,  a  joint  aud  separate  trade 
was  carried  on  in  the  name  of  the  same  individual,  Isaac  Blackburn,  so  that  no 
partnership  firm  was  pledged ;  and  issues  were  directed,  whether  the  bills  he  drew 
were  drawn  for  the  separate  or  joint  business.  Notwithstanding  these  cases,  we 
are  of  opinion,  that  where  a  partnership  name  is  pledged,  the  partnership,  of  whom- 
soever it  may  consist,  and  whether  the  partners  are  named  or  not,  and  whether  they 
are  known  or  secret  partners,  will  be  bound,  unless  the  title  of  the  person  who  seeks 
to  charge  them  can  be  impeached. 

It  is  upon  the  first  point  only,  therefore,  that  we  have  had  doubts.  The  evidence 
upon  that  point  applies  chiefly  to  the  first  bill.  Both  bills,  indeed,  are  drawn  by 
Crowther,  and  both  indorsed  "by  him ;  there  is  nothing  upon  either  bill  to  shew  that 
Combes  was  privy  to  its  existence.  Between  January  and  April,  1828,  Crowther 
contracted  a  separate  debt  with  the  plaintiffs  for  801.,  and  on  the  10th  May,  1828, 
the  plaintiffs  drew  on  Crowther  at  two  months,  for  401.,  and  on  28th  June,  1828, 
they  drew  a  second  bill  upon  him,  for  381.  8s.  6d.  The  first  of  these  bills  became 
due  13th  July,  1828,  and  was  dishonoured.     On  the  18th  August,   1828,  (the  very 

(a)  The  arguments  turned  principally  upon  the  effect  of  the  evidence,  and  are 
therefore  omitted. 
Ex.  Div.  IV.— 46 
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day  of  the  date  of  the  first  of  the  bills  on  which  this  action  is  brought),  Crowther 
went  to  the  plaintiffs  with  the  bill  for  1301.  10s.  6d.,  and  told  Gilbert,  the  plaintiffs 
servant,  that  he  had  a  bill,  for  which  he  wanted  cash.  Gilbert  shewed  him  in  to  one 
of  the  plaintiffs,  who  went  to  his  strong  box,  in  which  he  kept  his  cash  and  securities, 
and  fiom  which  he  gave  Crowther  something,  and  Crowther  went  away.  Gilbert 
then  saw  that  Mr.  Wintle  had  the  bill,  but  what  he  had  given  for  it  he  did  not  know. 
The  [319]  bills  for  401.  and  381.  Ss.  6d.  were  afterwards  in  the  possession  of  Crowther, 
and  were  produced  by  Combes  at  the  trial.  They  had  neither  of  them  any  receipt 
upon  the  back  of  them,  and  there  was  nothing  to  raise  a  presumption  that  they  had 
ever  been  presented  for  payment.  The  probability,  therefore,  was,  that  they  were 
given  up  to  Crowther  on  the  18th  August,  when  he  took  the  bill  for  1301.  10s.  fid.  to 
Wintle  ;  and,  had  the  plaintiffs  insisted  upon  retaining  their  verdict  for  these  two 
sums,(a)i  401.  and  381.  8s.  6d.,  I  should  have  thought  that  there  ought  to  have  been  a 
new  trial.  But,  as  these  sums  are  given  up,  is  there  any  fair  ground  upon  which  we 
can  consider  the  verdict  as  wrong  for  the  residue?  There  is  no  evidence  applicable  to 
the  bill  for  451.  10s.,  and  there  is  nothing  to  impeach  the  tran.saction  upon  the  bill  for 
1301.  10s.  6d.,  except  this,  that  part  of  the  produce  was  misapplied  to  Crowther's 
private  debt,  and  that,  pro  tanto,  there  was  a  fraud  upon  the  partnership.  But  does 
it  follow  that  the  fraud  went  beyond  those  two  sums  ?  and,  because  there  was  a  partial 
fraud  upon  one  bill,  does  it  follow  that  there  was  a  fraud  upon  the  other?  I  do  not 
say  that  the  Juiy  might  not  have  drawn  such  an  inference  ;  but  can  we  say  that  they 
ought?  One  Jury  did  draw  that  inference:  the  Court  thought  they  went  too  far  in 
doing  so,  and  it  seems  to  me  that  the  Court  was  right.  No  case  goes  the  length  to 
which  that  inference  would  lead.  In  Shinrffv.  IVilkes  (1  East,  48),  Hope  v.  t\ist  (cited 
1  East,  .53),  and  Green  v.  Dcakin  (2  Stark.  347),  the  private  debt  for  which  the  partner- 
ship security  was  pledged  equalled  in  amount  the  security  given  :  the  transaction  was 
bail  in  toto  if  bad  at  all ;  there  was  no  distinction  between  one  part  and  another :  and 
in  liid-\Z2Q']-ley  v.  Taylor (\ 3  East,  17.5),  the  partnership  security  was  adjudged  to  be 
effectually  given. 

We  are  therefore  of  opinion  that  this  rule  must  be  discharged,  the  verdict  being 
reduced  by  deducting  the  two  sums  of  401.  and  38l.  8s.  6d. 

Rule  discharged. 

Tratman  v.  Carrington.     Exch   of  Pleas.     1831.— The  tenth  calf  in  the  order 
of  birth  is  the  tithe  calf,  where  the  order  of  birth  can  be  ascertained. 

[S.  C.  1  Tyr.  169 ;  9  L.  J.  Ex.  (O.  S.)  75.] 

Case  against  the  defendant,  as  vicar  of  Berkeley,  for  not  removing  tithe  calves.(a)2 
At  the  trial  before  Park,  J.,  at  the  last  Gloucester  A.ssizes,  the  onlv  question  was, 
whether  the  tithe  had  been  duly  set  out.  The  plaintiff  insisted  that  the  course  he 
had  pursued,  of  giving  the  defendant  notice  of  every  tenth  calf  in  the  order  of  birth, 
was  the  proper  course.  The  defendant  insisted  that  he  was  entitled  to  have  an 
average  calf  out  of  the  ten,  and  that  the  calves  were  to  be  kept  till  the  tenth  was 
weaned,  that  he  might  have  an  opportunity  of  seeing  that  he  got  a  fair  average  calf. 
A  verdict  passed  for  the  plaintiff;  but  the  learned  Judge  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit. 

Curwood,  in  Michaelmas  Term  last,  obtained  a  rule  accordingly ;  against  which 
cause  was  now  shewn  by — 

[321]  Ludlow,  Serjt.     The  objection  is,  that  the  tithe  was  not  properly  set  out. 

(a)i  The  plaintiffs  consented  to  reduce  the  verdict  by  deducting  these  two  sums. 

(a)"-  Besides  counts  on  the  mode  of  tithing  at  common  law,  there  were  counts 
(and  evidence  was  given  applicable  to  them)  on  a  special  custom  of  tithing  in  the 
parish  of  Berkeley  ;  but  as  the  custom  proceeded  on  the  oider  of  births,  exactly  the 
same  question  arose  at  common  law  and  on  the  custom  ;  for  if  the  mode  of  setting  out 
the  tithe  was  bad  at  the  common  law  for  the  reasons  alleged,  the  custom  could  not 
have  been  supported.  As  it  was  agreed  by  the  counsel  on  both  sides  that  the  custom 
made  no  difference  in  this  case,  and  the  judgment  of  the  Court  did  not  at  all  proceed 
upon  the  custom,  it  has  been  thought  proper  not  to  incumber  the  report  with  any 
statement  of  the  pleadings  and  evidence  relative  to  the  special  custom 
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There  is  no  dispute  as  to  the  time  at  which  the  animals  are  titheable,  for  it  is  clearly 
when  they  can  live  on  the  natural  food  of  the  mother :  but  the  mode  of  setting  out 
the  tithe  is  the  matter  in  controversy.  The  common  law  mode  of  tithing  calves  is  bv 
the  tenth  calf  in  the  order  of  birth.  The  cases  which  were  cited  at  the  trial,  and  will 
probably  be  relied  upon  in  argument,  are  inapplicable  to  this  question.  Welch  v.  Ujipill 
(.3  Moore,  330 ;  1  B.  &  B.  84  ;  3  E.  &  Y.  963)  merely  shews  that  the  right  to 
tithe  of  calves  and  lambs  vests  when  the  animals  are  dropped,  but  that  thev  are  not 
titheable  till  of  a  proper  age  to  be  weaned.  Knight  v.  Hakep  (7  T.  R.  86),  and 
HaUitvcll  V.  Trappes  (2  I  aunt.  55  ;  2  K.  R.  173)  merely  decided  that  the  parson  ought 
to  have  the  opportunity  of  inspecting  predial  tithes;  and  the  right  of  the  parson  to 
inspect  is  not  founded  on  the  common  law,  but  is  given  by  the  statute  2  &  3  Edw.  6, 
s.  2,  which  only  applies  to  predial  tithes. ((/) 

The  case  of  Beaiblvck  v.  Ti/ler  (1  Jac.  560)  was  also  relied  upon.  In  that  case, 
there  were  thirty  calves,  all  of  which  were  sold  by  the  farmer  a  few  days  after  their 
birth,  and  a  tenth  of  the  sums  for  which  the  calves  were  sold  was  tendered  to  the 
pjirson  ;  but  there  was  nothing  to  ascertain  the  order  of  birth,  and  no  notice  appears 
to  have  been  given  to  the  parson.  With  respect  to  lambs,  which  are  all  dropped 
about  the  same  time,  the  rule  may  well  be,  that  the  parson  shall  have  an  average 
tenth  at  the  time  at  which  they  are  titheable,  viz.  at  the  time  at  which  they  are  able 
to  live  without  their  motheis  :  but  it  would  be  impossi-[322]-ble  to  hold  that  calves 
were  so  titheable,  because  calves  are  dropped  at  different  periods  of  the  year ;  and  if 
all  must  be  kept  until  the  whole  can  live  upon  the  natural  food  of  the  mother,  the 
inconvenience  to  the  farmer,  especially  in  a  dairy  country,  would  be  incalculable. 
The  absurdity  of  the  proposition  is  an  answer  to  the  argument ;  but  the  authorities 
are  also  oppo.sed  to  the  rule  contended  for.  Thus,  it  is  laid  down  that  the  tenth  calf 
is  due  to  the  pai-son  of  common  right,  to  be  tiiken  when  it  is  weaned,  and  not  before 
(Gibs.  Cod.  708  ;  3  Burn's  Eccles.  L.  498).  In  Com.  Dig.  Disme  (H.  6),  it  is  said, 
"  By  another  canon,  incerti  temporis,  Agni,  vituli,  puUi,  equini,  et  alii  fcetus  decimales, 
decimentur  habitationc  ad  loca  ubi  nutriuntnr  et  oriuntur."  Now,  to  decimate,  is  to 
tithe  or  select  a  tenth,  and  not  to  give  an  undivided  tenth  in  every  ten  animals. 

Again,  Mr.  Eagle  (1  Eagle,  L.  T.  369),  in  his  law  of  tithes,  says,  "As  to  the 
question  which  particular  calf  is  to  be  given  to  the  parson  for  tithe,  it  is  to  be  observed, 
that,  as  calves  are  produced  at  difl'erent  times  of  the  year,  and  are  usually  taken  from 
the  cows  and  sold  from  time  to  time,  there  can  be  no  opportunity,  as  there  is  in  the 
case  of  lambs,  of  comparing  them  and  making  choice  of  a  calf  which  is  of  an  average 
quality  and  value  ;  and,  therefore,  as  it  seems,  the  tenth  calf  is  to  be  paid  in  the  order 
in  which  they  are  calved.  Indeed,  this  seems  to  be  the  regular  mode  of  tithing  young 
animals  in  general,  although,  for  obvious  reasons,  it  cannot  be  adopted  in  rendering 
the  tithes  of  lambs  and  pigs."  And  in  a  note  from  KebufTus,  Qutest.  6,  29,  he  states 
what  seems  to  have  been  the  rule  of  the  canon  law  on  this  subject :  "  Decima  foetus 
in  ordine  nascendi  cognoscitur,  et  decimo  natus  debetur,  si  vero  non  appareat  quis  sit 
deeimus,  tunc  mediocris  pnestetur."  The  rule,  therefore,  is,  that,  if  the  tenth  be 
known,  it  is  to  be  taken  ;  [323]  but,  if  that  cannot  be  ascertained,  then  an  average 
animal  is  due.  The  pai-son  then  is  entitled,  not  to  an  undi\ided  tenth  part  of  the  ten 
animals,  but  to  the  tenth  born  ;  and  the  doctrine  of  average  only  applies  to  the  cases 
where  the  order  of  birth  is  not  ascertainable.  Now,  the  common  and  the  canon  law 
are,  upon  this  subject,  for  the  most  part  the  same  ;  for  it  is  laid  down.  Com.  Dig. 
Disme  (H.  6),  that  "the  manner  of  payment  by  the  common  law  is  generally  conform- 
able to  the  canon.  Semb.  Cro.  Car.  408."  If  so,  the  passage  from  Rebuffus  would 
decide  this  question  In  other  cases,  likewise,  a  similar  rule  obtains  ;  of  milk,  the 
whole  meal  of  the  tenth  day  is  due  and  payable,  and  of  wool,  the  tenth  fleece.  In 
these  cases,  the  parson  does  not  have  the  tenth  of  each  meal  and  of  each  fleece,  but 
the  titheable  matter  being  capable  of  ascertainment,  he  has  the  whole  meal  of  the 
tenth  day,  and  the  whole  of  the  tenth  fleece.  The  right  of  comparison  exists  only 
where,  from  the  nature  of  the  titheable  commodity,  an  average  is  to  be  taken  ;  but 
that  right  does  not  exist  where,  by  law  or  custom,  the  particular  animal  is  defined. 

(d)  Which  enacts,  "  At  all  times  whensoever  and  as  the  said  predial  tithes  shall 
be  due,  and  at  the  tithing  time  of  the  same,  it  be  lawful  to  every  party  to  whom  any 
of  the  said  tithes  ought  to  be  paid,  or  his  deputy  or  servant,  to  view  and  see  their 
said  tithes  to  be  justly  and  truly  set  forth  and  severed  from  the  nine  parts,  &c.  &c." 
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Curwood  contra.  There  is  no  case  which  precisely  decides  the  point  in  question 
It  is  neeessan-,  therefore,  to  have  recourse  to  the  common  law  principle  upon  which 
cases  as  to  the  mode  of  tithing  other  articles  have  been  decided,  and  to  reason  by  analogy 
from  those  cases.  The  question  is,  whether  the  calf  ought  to  be  ascertained  at  the 
time  of  birth  or  at  the  time  of  setting  out.  The  modus  exponendi  is  alone  in  dispute. 
Now  the  mode  of  ascertaining  the  tithe  calf  at  the  time  of  birth  is  bad  upon  the 
principles  of  the  common  law,  because  it  has  a  direct  tendency  t-o  fraud.  It  is  an 
incitement  to  the  farmer  to  take  little  or  no  care  of  the  parson  s  calf  during  the  period 
he  h'ls  to  keep  it  till  it  is  fit  to  be  separated  from  the  mother.  It  would  naturally 
lead  the  farmer  to  abstract  the  milk  on  which  the  calf  ought,  during  that  time,  to  be 
nurtured  And  the  parson  has  a  right  to  have  the  opportunity  of  ascer-[324]-taining 
bv  inspection  that  the  calf  set  out  for  him  has  been  fairly  dealt  with,  and  that  he  has 
a  fair  average  calf.  Tenva7it  v.  Stubbing  (3  Anst.  640 ;  2  E.  &  Y.  1438).  He  had  this 
right  at  common  law,  and  it  was  not  conferred,  as  was  said  by  the  statute  of  Edw.  6, 
which  only  extended  the  common  law  right  of  the  parson  to  the  lay  impropriators 
who  had  then  lately  become  entitled  to  tithes.  JFilson  v.  The  Bishop  of  Carlisle 
(iHob.  107;  IE.  &Y.  2.50). 

There  are  many  cases  in  which  the  principle  that  the  tithe  could  not  be  marked 
out  or  designated  before  the  time  of  setting  it  out  has  been  acted  upon.  Knight  v. 
Halsey  (7  T.  R.  86  ;  2  B,  &  P.  172  ;  2  E.  &  Y.  438)  is  a  leading  case  upon  this  subject. 
There  a  custom  to  set  out  tithes  of  hops  by  the  tenth  row,  or  by  the  tenth  hill  where 
the  rows  were  unequal,  was  holden  bad,  because  it  might  lead  to  fraud  ;  because  the 
parson's  row  or  hill  might  be  foreknown,  and  the  grower  might  be  induced  to  manure 
less,  or  otherwise  neglect  the  parson's  row  or  hill.  So,  setting  out  by  the  tenth  ridge 
of  corn,  beginning  from  the  church  {Stebbs  v.  Goodlack,  1  Leon.  99  ;  Moore,  913  ;  1  E.  & 
Y.  93),  the  tenth'" acre  of  wood  [Knight  v.  Halsey,  7  T.  K.  86 ;  2  B.  &  P.  172  ;  2  E.  & 
Y.  438),  or  the  tenth  apple-tree  (S.  C.  2  B.  &  P.  205),  have  all  been  held  to  be  bad 
modes  of  tithing,  on  the  same  principle.  Now,  the  same  principle  applies  strongly  to 
the  present  case,  for  the  more  the  farmer  can  deprive  the  tithe  calf  of  its  sustenance 
the  more  he  gains. 

With  respect  to  the  young  of  animals,  the  cases  are  equally  at  variance  with  the 
plaintiff's  proposition.  If  the  tenth  born  animal  was  the  parson's  by  right,  there 
would  be  some  case  to  that  efTect,  and  the  modes  of  tithing  lambs  in  particular  parishes, 
as  by  passing  them  through  a  wicket  and  the  like,  would  not  be  law.((/)  The  tithe 
of  lambs  is  [325]  not  perfected  in  the  parson  until  the  lambs  are  severable  from  their 
dams.  So,  with  respect  to  calves,  although  the  parson  has  an  inchoate  right  immedi- 
ately upon  the  calf  being  dropped,  that  right  is  not  perfected  until  the  period  at  which 
by  law  the  calves  are  titheable.  If  the  right  were  perfected  when  the  calves  were 
dropped,  and  they  should  die  before  the  weaning  time,  the  parson  would  be  the  loser. 
But  there  is  no  sound  reason  for  a  distinction  between  the  tithe  of  calves  and  lambs. 
It  is  true  that  the  mode  contended  for  may  embarrass  the  farmer  in  the  improved  state 
of  farm  husbandry  ;  but  this  is  no  ground  for  disturbing  the  law.  This  and  the  other 
difficulties  of  the  rule  did  not  escape  the  observation  of  Sir  Thomas  Plumer  in  the 
case  of  Bearblock  v.  Tyler  (1  Jac.  566).  He  says,  "When  these  thirty  calves  were 
born,  the  tithe-owner  was  entitled  to  some  three  of  them  ;  I  say  some  three,  because, 
till  they  are  set  out,  he  cannot  have  a  right  to  any  particular  ones  ;  but  he  has  a 
general  inchoate  right  to  three:  they  are  his  property,  and  the  farmer  is  bound  to 
set  them  out  for  him  ;  the  farmer  cannot  sell  them  ;  for,  if  he  does,  he  sells  three 
that  belong  to  the  tithe-owner."  "  The  law,"  he  adds,  "  says  that  he  (the  parson)  is 
to  receive  the  animal  not  instanter  on  the  birth,  but  when  it  can  reasonably  maintain 
itself ;"  and  he  proceeds,  "  The  consequence  of  this  rule  may,  perhaps,  sometimes  prove 
troublesome,  and  occasion  inconvenience  on  both  sides ;  the  farmer,  if  he  is  desirous 
to  sell,  must  make  an  agreement  with  the  tithe-owner,  otherwise  they  must  wait  the 
period  at  which  the  one  is  bound  to  set  out  and  the  other  to  take  the  tithe."  The 
result  then  of  the  cases  seems  to  be,  that  the  parson  is  entitled  to  a  fair  tenth  of  the 
subject  titheable  at  the  period  at  which  the  tithe  is  set  out ;  and  that,  in  order  to 

(g)  3  Burn's  E.  L.  383.  No  particular  mode  of  tithing  lambs  is  pointed  out  by 
the  common  law  ;  but  it  is  regulated  by  particular  custom,  the  validity  of  the  custom 
depending  upon  this,  whether  it  gives  the  tithe-owner  the  full  tenth  of  the  lambs  in 
number  and  value. 
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ascertain  that  he  has  a  fair  aver-[326]-;ige,  he  has  a  right  to  view  the  bulk  of  the 
subject  titheable.  A  mode  of  tithing  which  may  lead,  or  operate  as  an  inducement, 
to  fraud  is  void,  and  cannot  be  supported. 

Cur.  aflv   vult. 

Bayley,  B.,  now  delivered  the  judgment  of  the  Court.  This  was  an  action  against 
a  tithe-owner,  the  vicar  of  Berkeley,  for  not  taking  away  his  tithe  calves ;  and  the 
only  question  was,  whether  they  were  duly  set  out. 

The  plaintifl"  insisted  that  the  tenth  calf  in  order  of  birth  was  the  tithe  calf,  and 
as  each  tenth  calf  was  dropped  he  gave  the  defendant  notice. 

The  defendant  insisted  that  the  plaintitt"  was  to  keep  all  his  calves  till  there  was 
a  tenth,  in  order  that  the  defendant  might  have  an  opportunity  of  seeing  all  the  calves 
together  ;  and  that  then  the  plaintiff  was  to  set  out  for  him  one  of  the  ten,  of  an  average 
goodness  with  the  rest :  and  he  relied  first  on  the  practice  of  tithing  hay  and  corn, 
&c.,  where  the  whole  ten  parts  must  be  left  till  the  parson  maj'  have  the  opportunity 
of  seeing  whether  what  is  set  out  for  him  as  the  tenth  is  really  a  tenth  ;  and,  secondly, 
upon  an  expression  of  Sir  Thomas  Plumer  in  the  case  of  Bearblock  v.  Tyler. 

Where  tithe  is  to  be  taken  of  what  constitutes  an  entire  crop,  and  where  all  ten 
parts  are  produced  at  the  same  time,  and  prepared  at  the  same  time  and  in  the  same 
maimer,  it  is  no  unreasonable  restraint  upon  the  farmer  to  be  obliged  to  leave  his  nine 
parts  upon  the  land  till  the  tithe-owner  may  have  the  opportunity  of  seeing  the  whole  ; 
and  it  is  only  a  reasonable  security  for  his  being  fairly  dealt  with  to  require  that  he  should. 

But  is  there  any  analogy  between  the  case  of  hay  and  corn,  and  that  of  calves^ 
Calves  may  be  dropped  at  different  periods  of  the  year,  and  there  may  be  a  very  long 
interval  between  the  earliest  and  the  latest.  If,  for  in-[327]-stance,  nine  are  dropped 
in  March,  and  the  tenth  in  December,  is  the  farmer  to  be  compelled  to  keep  the  nine 
till  the  tenth  is  dropped  ?     Would  it  not  be  most  unreasonable  that  he  should  1 

Again,  though  the  tithe  is  due  the  moment  the  calf  is  dropped,  the  farmer  is  bound 
to  keep  it  until  it  will  of  itself  live  upon  what  is  the  natural  food  of  its  mother.  Is 
the  farmer  to  be  bound  to  keep  the  other  nine  in  the  same  way  ?  He  may  wish  to  sell 
his  nine  that  they  ma\^  be  suckled  by  other  cows,  or  he  may  wish  to  dry  nurse  his 
own.     Why  should  he  be  restrained  from  so  doing? 

If  the  law  has  restrained  him  he  must  submit;  but  when  the  question  is,  whether 
the  law  has  or  has  not  restrained  him,  the  inconveniences  which  would  result  from 
the  restraint  ought  to  be  considered. 

We  must,  therefore,  see  whether  the  law  has  restrained  him.  Gibson,  709,  says, 
the  tenth  calf  is  due  to  the  parson  of  common  right;  and  Burn,  in  his  Ecclesiastical 
Law,  adopts  the  same  rule  from  Gibson.  Gibson  lays  down  the  same  rule  with  respect 
to  colts,  708. 

In  an  Anonymous  case  in  Brownlow  &  Gouldsborough's  Reports,  126  (Mich.  9  Jac.  1), 
dower  was  demanded  of  the  third  part  of  the  tithes  of  wool  and  lambs  ;  and  it  was 
demanded  how  the  Sheriff  should  deliver  seisin  ;  and  the  Court  held  the  best  way  was 
to  deliver  the  third  of  the  tenth  of  the  wool,  and  the  third  tenth  lamb,  that  is,  the 
thirtieth  lamb. 

In  an  Anonymous  case  (Cro.  Car.  403)  a  custom  was  alleged  as  to  lambs,  (as  to 
which  the  times  of  birth  are  nearer,  and  there  is  likely  to  be  more  difficulty  in  ascer- 
taining the  order  of  birth),  that,  if  there  were  seven,  eight,  or  nine,  the  parson  should 
have  the  seventh,  eighth,  or  ninth  upon  certain  terms;  and  if  there  were  ten,  the 
parson  should  have  the  tenth  ;  and  Berkeley  and  Jones,  Js.,  said,  the  canon  law  was 
so,  and  so  received  in  the  Spiritual  Court.  In  [328]  Enute  v.  IVatts  (Hil.  4  W.  &  M. ; 
1  Wood,  304),  upon  a  bill  to  establish  moduses  atid  modes  of  tithing,  that  as  to  the 
tithe  of  calves  was,  the  vicar  to  have  every  tenth  calf  in  kind  ;  and  where  there  were 
but  seven,  the  vicar  to  have  every  seventh,  paying  &c. ;  and  this  mode  was  confirmed 
and  established.  In  Brinklmv  v.  Edmuivh  (Bunbury,  308),  a  custom  was  established, 
by  which,  as  there  alleged,  if  the  parishioner  had  ten  lambs,  the  tenth  was  due  to  the 
rector  on  St.  Mark's  day,  and  if  there  were  seven,  eight,  or  nine,  then  he  was  to  have 
one ;  but  the  authority  of  that  case  is  weakened  by  what  is  also  stated  in  the  same 
case,  that,  if  there  were  ten,  the  parishioner  was  to  choose  two,  and  then  the  rector 
was  to  choose  his.  In  Bell  v.  Cursm  (Hil.  T.  8  W.  3;  1  Wood,  377),  a  custom  was 
stated  for  the  inhabitants,  having  ten  calve.s,  to  pay  one,  and,  if  seven,  to  pay  one. 
So  Gibson,  708,  states  a  custom  as  good,  where,  if  there  be  seven,  the  parson  shall 
have  one. 
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The  reason  why  I  refer  to  these  customs  is,  to  shew  that  the  payment  of  a  specific 
calf  as  the  seventh,  eighth,  or  ninth,  is  not  unreasonable  ;  for  the  ground  insisted  on 
by  Mr.  Curwood  was,  that,  by  paying  a  specific  calf  the  farmer  was  enabled  to  practise 
fraud  on  the  tithe-owner,  and  the  tithe-owner  was  liable  to  be  cheated  by  the  conduct 
of  the  farmer.  These  modes  of  tithing,  which  were  established  to  be  good,  are  instances 
to  shew  that  there  is  nothing  unreasonable  in  such  a  manner  of  setting  out  tithe. 
Comyns,  in  his  Digest,  sets  out  a  provincial  canon,  aimo  1305,  as  to  lambs,  by  which, 
if  there  be  seven,  Septimus  detur  rectori,  qui  tres  obolos  solvat  paroehiano ;  si  rector 
octavum  recipit,  det  denarium  ;  si  nonum,  det  obolum,  aut  expectet  ad  alium  annum 
si  malnerit,  et  tunc  haljeat  secundum  aut  tertium  agiium  sequentis  anni  (Com.  Dig. 
Dismes,  (H.  6)) ;  but  this  part,  says  Comyns,  of  waiting  till  another  year,  is  not 
according  to  the  common  law,  which  requires  [329]  an  annual  payment  of  tithes.  It 
should  seem,  therefore,  that  Comyns  approved  of  the  residue  of  this  canon,  and 
considered  it  as  agreeing  with  the  common  law  of  England. 

Lastly,  Mr.  Eagle,  in  his  Law  of  Tithes  (vol.  1,  p.  370),  refers  to  a  passage  in 
Rebuff'us,  also  noticed  in  a  curious  reading  upon  the  law  of  tithes  in  the  possession  of 
my  brother  Bolland.  This  passage  may,  perhaps,  reconcile  every  thing  upon  this 
subject :  Decima  foJtus  in  ordine  nascendi  cognoscitur  et  decimo  natus  debetur :  si 
vero  non  appareat  quis  sit  decimus,  tunc  mediocris  pr;estetur."  If  you  know  which 
is  the  tenth,  then  that  particular  animal  belongs  to  the  parson,  but  if  the  tenth  can- 
not be  ascertained,  he  is  to  have  one  of  the  ordinary  quality.  This,  as  it  seems  to  me, 
is  a  plain  intelligible  rule.  If  the  order  in  which  they  are  born  is  ascertained,  the 
tenth,  and  the  tenth  only,  is  the  parson's  right.  If,  from  the  closeness  of  the  times 
at  which  ditierent  calves  or  other  animals  are  dropped,  or  if,  from  other  causes,  it 
cannot  be  oi-  is  not  ascertained  which  was  the  tenth,  the  parson  shall  have  neither  the 
best  calf  nor  the  worst,  but  one  which  may  fairly  be  deemed  an  average  calf.  And 
this  may,  perhaps,  reconcile  the  expressions  of  Sir  Thomas  Plumer  in  Bearhlock  v. 
Tyler  (1  Jac.  566).  In  that  case  there  were  above  thirty  calves,  and  there  was  nothing 
to  shew  in  what  order  they  were  born.  There  was  no  notice  to  the  tithe-owner  to 
specify  which  were  his ;  and  all  were  sold  a  few  days  after  their  birth.  Sir  Thomas 
Plumer  might  well  say,  under  these  circumstances,  that  the  tithe-owner  was  entitled 
to  some  three  of  them  ;  but  until  they  were  set  out,  he  could  not  have  a  right  to  any 
three  in  p.irticular.  Upon  the  whole,  therefore,  we  are  of  opinion  that  where  the 
order  of  birth  is  ascertained,  as  it  has  been  here,  and  the  parson  is  immediately 
apprised  which  is  his,  so  as  to  [330]  remove  all  suspicion  of  unfairness,  the  tenth  is 
the  only  calf  to  which  he  is  entitled,  and,  consequently  that  the  present  action  is 
maintainable  against  the  defendant  for  not  taking  it  awav.  Let  it  also  be  remembered, 
that,  if  what  I  have  mentioned  be  the  rule,  and  the  fai-mer  chooses,  as  he  may,  to  dry 
nurse  the  other  nine,  the  parson  has  this  benefit,  that  he  is  entitled  to  the  tithe-milk 
so  soon  as  the  calves  are  weaned. 

Rule  discharged. 

Doe  v.  Roe.  Exch.  of  Pleas.  1831.  A  notice  at  the  foot  of  a  declaration  in  eject- 
ment, served  before  term,  which  omits  to  state  the  term  in  which  the  tenant 
IS  to  appear,  is  sufficient, 

[S.  C.  1  Tyr.  280;  9  L.  J.  Ex.  (O.  S.)  8L] 

On  motion  for  the  common  rule  for  judgment  against  the  casual  ejector,  it 
appeared  that  the  notice  at  the  foot  of  the  declaration,  which  was  regularly  served 
before  the  term,  omitted  to  specify  the  term  in  which  the  tenant  was  to  appear. 

Bayley,  B.  The  notice  to  appear  generally,  where  the  declaration  is  served  before 
the  term,  cannot  mislead,  and  is  a  sufficient  notice  to  appear  in  the  next  term. 

Common  rule  granted  (see  Doe  v.  Giuves,  2  Chit.  Rep.  172). 

[331]  Young  AND  Another,  Assignees  of  Ireland  v.  Timmins  and  Another. 
i^xch.  of  Pleas.  1831.  By  an  agreement,  reciting  that  A.  B.  and  C.  D.  had 
tor  some  time  past  employed,  and  then  did  employ  E.  F.  in  executing  the 
orders  which  they  from  time  to  time  received ;  and  also  reciting  that  A.  B.  and 
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C.  p.  had  requested  E.  F.  to  enter  into  an  agreement  to  work  in  his  trade  or 
business,  and  to  execute  the  orders  of  A.  B.  and  C.  D.,  in  manufacturing  and 
making  goods  in  the  way  of  his  trade,  for  the  said  A.  B  and  C.  D.  alone,  to 
which  he  had  consented,  in  consideration  of  his  past  employment,  and  also,  of  the 
undertaking  of  A.  B.  and  C.  D.  to  continue  to  employ  him  as  theretofore ;  A  B.  and 
C.  D.  agree  with  E.  F.,  that  they  would,  during  the  joint  lives  of  themselves  and 
E.  F.,  continue  to  employ  him  in  executing  their  orders  as  theretofore,  and  upon 
the  like  or  other  usual  terms,  subject  nevertheless,  to  the  provisoes  and  agree- 
ments thereinafter  mentioned  ;  and  E.  F.  agreed  with  A.  B.  and  C.  D.  that  he 
would,  during  the  joint  lives  of  A.  B.  and  C.  D.,  work  for  and  execute  their 
orders  for  them  as  he  had  been  accustomed  in  his  trade  or  business,  in  a  good  and 
workmanlike  manner,  and  at  general  and  proper  prices  or  terms  ;  and  that  he 
would  not  at  any  time  work  for,  or  execute  or  cause  to  be  executed,  the  orders 
of  any  person  or  persons  whomsoever,  in  his  trade  or  business,  without  the  consent 
in  writing  of  A.  B.  and  C.  D.,  which  consent  should  be  necessary  upon  every 
distinct  occasion,  and  should  contain  the  address  of  the  person  or  persons  for 
whom  he  might  thereby  be  permitted  to  be  employed,  and  also  the  specific  vi'ork 
which  he  was  thereby  permitted  to  perform  :  but  it  was  provided  and  agreed, 
that  in  case  A.  B.  and  C.  D.  should  at  any  time  be  desirous  to  put  an  end  to  that 
agreement,  and  should  give,  or  cause  to  be  given,  at  least  three  months'  notice  in 
writing  to  E.  F.,  the  agreement  should  be  considered  as  at  an  end  and  determined ; 
provided  also,  that  in  case  the  said  A.  B.  and  C  L).  should  at  any  time  have 
occasion  or  be  under  the  necessity,  by  reason  of  the  urgency  or  extent  of  orders, 
or  should  otherwise  think  tit,  they  should  be  at  liberty  to  employ  any  other 
person  or  persons  to  execute  orders  for  them  in  the  trade  or  business  of  E.  F. ; 
and  that,  without  thereby  releasing  E  F.  from  his  agreement  therein  contained 
of  exclusively  working  for  the  said  A.  B.  and  C.  D. ;  and  it  was  provided  that 
nothing  therein  contained  should  be  taken  to  restrain  or  prevent  E.  F.  from 
executing  the  orders  of  any  person  or  persons  residing  in  the  city  of  London,  or 
within  six  miles  thereof : — Held,  first,  that  this  agreement,  being  in  partial 
restraint  of  trade,  and  not  having  an  adequate  consideration  to  support  it,  was 
void.  And  secondly,  that  a  promissory  note  given  by  E.  F.  to  A.  B.  and  C.  D. 
in  consideration  of  breaches  of  the  agreement,  in  working  for  other  persons,  was 
also  void,  and  could  not  be  set  otf  by  A.  B.  and  C.  D.  in  an  action  against  them, 
at  the  suit  of  the  assignees  of  E.  F.  for  work  done. 

[S.  C.  1  Tyr.  226  ;  9  L.  J.  Ex  (O.  S.)  68.     Overruled,  Hikhcock  v.  Coker,  1837, 
6  A.  &  E.  438;  see  Gravely  v.  Barnard,  1874,  L.  R.  18  Eq.  521.] 

Assumpsit  for  work  and  labour,  &c.,  by  the  bankrupt.  Plea — General  issue,  with 
notice  of  set-off  on  the  promissory  note  stated  below. 

The  cause  was  referred,  by  order  of  Nisi  Prius,  to  a  barrister,  who  ordered  a 
verdict  to  be  entered  for  the  defendant-s,  and  made  a  special  award. 

A  promissory  note  for  3001.,  given  l)y  the  bankrupt  to  the  defendants,  the  aiiree- 
ment  set  out  below,  and  a  bond,  conditioned  for  the  performance  of  the  agreement, 
were  annexed  to  the  award,  and  were  found  by  the  arbitrator.  The  agreement  was 
as  follows  :— 

"  Memorandum  of  agreement,  made  and  entered  into  on  the  20th  day  of  .lanuary, 
1S26,  between  James  Willis  Timmins  and  Samuel  Timmins,  of  i  .irmingham,  in  the 
county  of  Warwick,  general  factors  and  copartnei'S,  of  the  one  part ;  and  George 
Ireland,  of  the  sane  place,  working  brass-founder,  of  the  other  part; — Whereas,  the 
said  [332]  J.  W.  Timmins  and  S.  Timmins  have  for  some  time  past  employed,  and 
do  now  employ  the  said  G.  Ireland,  in  executing  the  orders  which  they  have  from 
time  to  time  received  for  brass  foundry  ;  and  whereas  the  said  J.  W.  Timmins  and 
S.  Timmins  have  requested  the  said  G.  Ireland  to  enter  into  such  agreement  as  is 
hereinafter  mentioned,  to  work  in  such  his  trade  or  business  aforesaid,  and  to  execute 
their  orders  bv  manufacturing  and  making  goods  in  the  way  ot  his  trade,  for  the  .said 
.1.  W.  Timmins  and  S.  Timmins  alone,  "to  which  he  the  said  George  Ireland  did 
con.sent,  in  consideration  of  such  his  past  employment,  and  also  of  the  undertaking 
of  the  said  J.  W.  1  immins  and  S.  I'immins,  to  continue  to  employ  him  the  said 
G.  Ireland  as  heretofore.  Now  these  presents  witness,  that,  in  pursuance  of  the  said 
agreement,  and  for  carrying  the  same  into  effect,  they  the  said  J.  W.  Timmins  and 
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S  Tiramins  do  hereby  severally  and  respectively  agree  with  the  said  G.  Ireland  that 
they  the  said  J   W.  Timmins  and  S.  Timmins,  shall  and  will,  durnig  the  joint  lives 
of  themselves  and  the  said  G.  Ireland,  continue  to  employ  the  said  G.  Ireland  in 
executinc  their  orders  in  brass  foundry  as  heretofore,  and  upon  the  like  or  other 
usual   terms,   subject,    nevertheless,    to   the   provisoes   and   agreements   hereinafter 
mentioned.      And    the   said   G.    Ireland   does   hereby  agree  with    the   said  J.  W. 
Timmins  and  S.  Timmins,  in  manner  following  (that  is   to  say),  that   he  the  said 
G  Ireland  shall  and  will,  during  the  joint  lives  of  them  the  said  J.  W.  Timmins 
and  S.    I'immins  work  for  and  execute  the  orders  of  the  said  J.  W.  Timmins,  and 
S.  Timmins,  as  he  has  heretofore  been  accustomed  to  do  in  his  said  trade  or  business 
of  a  brass  founder,  in  a  good  and  workmanlike  manner,  and  at  general  and  proper 
prices  or  terms  ;  And  further,  that  he  shall  not  nor  will  at  any  time  work  for  or 
execute,  or  cause  to  be  executed,  the  orders  of  any  person  or  persons  whom-[333]-soever, 
in  such  his  trade  or  business  of  a  brass-founder  as  aforesaid,  without  the  consent  in 
writing  of  the  said  J.  W.  Timmins  and  S.  Timmins  first  obtained  for  that  purpose, 
and  which  consent  shall  be  necessary  upon  every  distinct  occasion,  and  shall  contain 
the  address  of  the  person  or  persons  for  whom  he  may  thereby  be  permitted  to  be 
so  employed,  and  also  the  specific  work  which  he  is  thereby  permitted  to  execute  or 
perform  :  Provided  always,  and  it  is  hereby  declared  and  agreed  by  and  between  the 
said  parties  hereto,  that,  in  case  the  said  J.  \V.  Timmins  and  S.  Timmins  shall  be  at 
any  time  minded  or  desirous  to  put  an  end  to  this  agreement,  and  of  such  their  mind 
or  desire  shall  give,  or  cause  to  be  given,  at  least  three  months'  notice  in  writing  to 
the  said  G.  Ireland,  then  and  in  that  case,  and  from  and  after  the  expiration  of  such 
notice,  this  agreement  shall  be  considered  as  at  an  end  and  determined,  any  thing 
hereinafter  contained  to  the  contrary  thereof  in  anywise  notwithstanding.     Provided 
also,  and  it  is  hereby  further  agreed,  that,  in  case  they  the  said  J.  W.  Timmins  and 
S.  Timmins  shall  at  any  time  have  occasion,  or  be  under  the  necessity,  by  reason  of 
the  urgency  or  extent  of  orders,  or  shall  otherwise  think  fit,  they  shall  be  at  liberty 
to  employ  any  other  person  or  persons  to  execute  orders  for  them  in  the  trade  or 
business  of  a  brass-founder,  any  thing  herein  contained  to  the  contrary  notwithstand- 
ing ;  and  that,  without  thereby  releasing  the  said  G.  Ireland  from  his  agreement 
herein  contained,  of  exclusively  working  for  the  said  J.  W.  Timmins  and  S.  Timmins  : 
And  provided  moreover,  and  it  is  hereby  lastly  agreed,  that  nothing  herein  contained 
be  taken  to  restrain  or  prevent  the  said  G.  Ireland  from  taking  or  executing  the 
orders  of  any  person  or  persons  residing  in  the  city  of  London,  or  within  six  miles 
thereof,  but  that  the  said  G.  Ireland  shall  be  at  liberty  to  solicit  and  get  up  the  orders 
of  any  such  person  so  residing  as  aforesaid,  [334]  in  the  same  manner  as  he  would  in 
case  these  articles  of  agreement  had  not  been  entered  into,  any  thing  herein  contained 
to  the  contrary  thereof  in  anywise  notwithstanding." 

The  award  then  stated,  "  touching  the  etfect  of  the  said  agreement  upon  the  mode 
of  dealing  between  the  said  bankrupt,  and  the  said  defendants,  that,  if  the  said  bank- 
rupt, G.  Ireland,  had  continued  to  trade  with  the  said  defendants  upon  the  terms 
upon  which  these  parties  originally  dealt,  without  those  terms  being  altered  by  the 
said  agreement,  there  would,  upon  the  account  at  the  close  of  it,  have  been  due  from 
the  said  defendants  to  the  bankrupt,  the  sum  of  521.  9s.  8^d. ;  and  that,  if  the  said 
bankrupt  and  the  said  defendants  were  to  be  considered  as  trading  after  the  execution 
of  the  said  agreement  and  not  upon  the  terms  upon  which  they  originally  dealt,  but 
on  the  usual  terms  of  the  trade,  there  then  would  have  been  due  upon  the  account  at 
the  close  of  it,  from  the  said  defendants  to  the  said  bankrupt,  the  sum  of  111.  10s.  7^d., 
and  that  the  said  promissory  note  was  given  independently  of  the  account,  and  in 
consideration  of  breaches  of  the  said  agreement,  committed  by  the  said  G.  Ireland 
before  his  bankruptcy,  in  working  for  several  individuals  in  "manner  as  prohibited 
by  the  said  agreement,  and  that  several  instances  of  such  breaches  in  working  for 
customers  of  the  defendants,  in  manner  as  prohibited  by  the  said  agreement,  Vere 
proved  before  the  said  arbitrator." 

A  rule  nisi  was  obtained  last  Michaelmas  Term,  by  Waddington,  to  set  aside  this 
award,  and  enter  a  verdict  for  the  plauitiffs,  against  which  cause  was  now  shewn  by — 
The  Attorney-General,  Goulbourn,  Serjt,  and  Hill.  The  introductory  part  of 
this  agreement  states,  that  the  bankrupt  had  been  previously  employed  by  the  defen- 
dants ;  he  must  therefore  have  been  fully  aware  of  the  na-[335]-ture,  extent,  and 
value  of  their  employment,  and  such  employment  was  a  sufficient  consideration  for 
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the  restraint  in  question.  It  is  clear,  from  the  agreement,  that  the  defendants  were 
to  furnish  reasonable  employment.  But  the  present  is  not  within  the  class  of  cases 
as  to  restraint  of  trade,  either  general  or  partial.  It  is  on  the  contrary  in  furtherance 
of  ti-ade.  These  parties  were  not  rivals  in  trade,  but  the  interest  of  each  was  con- 
current. The  bankrupt  was  to  employ  his  talents  for  the  benefit  of  the  public, 
through  these  defendants,  who  were  factors ;  and  it  was  for  the  interest  of  both 
parties  that  the  trade  should  be  carried  on  to  the  greatest  possible  extent.  If  an 
agreement,  by  a  servant  or  agent,  of  this  nature,  to  work  for  one  employer  only,  were 
invalid,  it  would  be  difficult  to  say  how  the  common  contracts  of  hiring  and  service, 
which,  to  confer  a  settlement,  must  always  exclude  the  working  for  any  body  else, 
can  be  supported ;  but  in  all  the  settlement  cases  which  have  been  decided  on  such 
contraets,  it  has  never  been  supposed  that  they  were  void  as  being  in  restraint  of 
trade,  or  against  public  policy. 

But  if  this  agreement  be  construed  to  be  in  any  degree  in  restraint  of  trade,  it  is 
merely  a  restraint  within  certain  limits.  It  can  hardly  be  said,  that  the  exception  of 
the  metropolis  is  colourable,  and,  at  all  events,  the  arbitrator  not  having  found  that 
fact,  it  cannot  now  be  assumed.  The  question,  whether  such  exception  is  or  is  not 
colourable,  is  one  which  may  be  ascertained ;  but  when  such  exception  is  bona  fide, 
it  is  impossible  for  the  Court  to  decide,  on  the  ground  of  the  limits  being  reasonable 
or  unreasonable.  How  can  the  Court  ascertain  this?  Would  it  be  said,  that  an 
exception  of  one  or  two  counties  is  unreasonable,  but  one  of  three  or  four  reasonable. 
The  impossibility  of  drawing  any  such  line  shews  that  the  only  question  which  can 
be  raised  as  to  the  extent  of  the  exception  is,  whether  it  be  colourable  or  not. 

According  to  the  fair  construction  of  the  whole  of  the  [336]  in.5trument  taken 
together,  the  liberty  of  the  defendants  to  employ  other  persons  must  depend  on  the 
necessity  and  urgency  of  orders.  They  had  agreed  to  employ  Ireland  as  theretofore, 
and,  coupling  that  stipulation  with  the  liberty  of  employing  others,  it  means  that 
they  must  still  employ  him,  but  that,  under  pre.ssure  or  urgency  of  orders,  they 
might  also  employ  others. 

[Bayley,  B.  Suppose  that  Irehmd  had  sued  them  for  not  employing  him,  would 
not  his  complaint  be  answered  by  their  saying  that  they  thought  fit  to  employ 
others  ?] 

iSo,  for  by  the  previous  part  of  the  agreement,  they  were  bound  to  employ  him 
according  to  the  prior  employment,  and  in  the  same  mode  as  theretofore.  The  words 
"  or  should  otherwise  think  tit,"  must  be  construed  by  reference  to  the  other  parts  of 
the  instrument ;  as,  in  construing  an  act  of  Parliament,  general  words  at  the  end  of 
a  clause  are  frequently  held  to  be  restrained  by  reference  to  the  preceding  parts.  In 
the  act  for  the  better  observance  of  the  Lord's  day  (29  Car.  2,  c.  7),  for  instance,  the 
general  words  "  or  other  person  whatsoever,"  have  been  construed  to  be  restrained 
by  the  particular  preceding  enumeration,  and  only  to  include  persons  ejusdem  generis, 
and  not  to  apply  to  trades  which  have  been  introduced  since  the  statute. 

The  principle  to  be  collected  from  the  cases  of  Mitchell  v.  Reynolds  {\  P.  Wms.  181 ; 
10  Mod.  130),  Ckesman  v.  Nambi/  (2  Stra.  739,  Ld.  Kaym.  1456,  3  Bro.  Pari.  Cas.  349), 
Bunn  V.  Guy  (4  East,  190i,  Davis  v.  Mason  (5  T.  R.  118),  Homer  v.  Ashford  (3  Bing. 
322),  and  IFickens  v.  Evans  (3  Y.  &  J.  318),  seems  to  be,  that,  though  for  a  partial 
restraint  of  trade  there  must  be  some  consideration,  yet  the  Courts  cannot  enter 
narrowly  into  the  extent  of  such  consideration.  In  Davis  v.  Mason,  Lord  Kenyon 
says,  "  I  do  not  see  that  the  limits  are  necessarily  unreasonable,  nor  do  I  [337]  know 
how  to  draw  the  line."  In  the  present  case  there  is  surely  some  consideration  ;  and, 
considering  the  nature  of  the  trade,  the  limits  do  not  seem  more  unrea-sonable  than 
in  the  case  of  Davis  v.  Mason,  and  many  of  the  other  cases  which  have  been  cited  on 
this  subject. 

But,  secondly,  it  remains  to  be  seen,  how  far  the  promissory  note  is  affected. 
Does  it  follow,  even  if  the  agreement  were  void,  that,  the  parties  having  had  dlHerences, 
and  having  made  a  settlement,  and  ascertained  the  sum  which  was  due,  and  that  sum 
being  secured  by  a  promissory  note,  the  defendants  cannot  recover  on  such  promissory 
note,  or  rather  cannot  retain  on  such  note?  for  the  present  remedy  they  seek 
on  the  note  is  in  the  nature  of  a  retainer,  rather  than  of  a  recovery.  It  makes  a 
considerable  dillerence  in  such  case,  that  the  parties  seek  to  set  off'  or  retain,  and 
are  defendants,  and  not  suing  upon  the  note.  This  case  is  much  stronger  for  the 
defendants  than  the  mere  settlement  of  an  account.     In  Skyring  v.  Greenwood  ( 1  B.  &  C. 
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''SI  •  6  D.  &  B.  401  ;  1  C.  &  P.  517,  S.  C),  and  in  Shaic  v.  Pidon,(b)  it  was  held, 
that'a  settlement  of  the  accounts  was  binding  upon  the  parties.  A  doubtful  right  has 
always  been  held  a  good  consideration.  The  question  in  the  present  case  must  at 
least  be  admitted  to  be  doubtful.  Then,  if  parties  meet  and  make  a  settlement  of  a 
doubtful  right,  such  settlement  must  be  binding,  or  else  parties  must  always  bring 
such  points  before  a  Court  of  law  for  its  adjudication.  There  is  also  a  good  moral 
consideration  for  this  promissory  note  ;  for  the  defendants  had  always  performed  their 
part  of  the  agreement,  and  Ireland  had  broken  his.  He  was  therefore  morally  bound, 
and  a  moral  obligation  is  a  sufficient  consideration  to  support  an  assumpsit. 

Adams,  Serjt.,  and  Waddington,  contia.  Agreements  [338]  in  restraint  of  trade 
are  prima  facie  void  and  illegal ;  Mitchell  v.  Reynolds  (1  P.  Wras.  196) ;  and  it  lies  on 
the  party  setting  them  up  to  shew  an  adequate  consideration.  To  support  a  restraint 
of  this  nature,  the  restraint  must  be  partial,  the  consideration  must  be  adequate,  the 
agreement  must  be  mutual,  and  the  obligation  must  be  co-extensive.  In  the  present 
ease  the  restraint  is  general,  and  the  exception  of  London  is  merely  colourable.  There 
was  no  adequate  consideration.  The  agreement  was  unilateral :  the  bankrupt  gained 
nothing  by  it.  In  Gale  v.  Reed  (8  East,  80),  the  party  restrained  had  a  stipulated 
benefit  for  the  restraint,  but  there  is  no  co-extensive  or  mutual  obligation  in  the  piesent 
case.  Gale  v.  Reed,  which  was  the  case  of  a  workman,  a  rope-maker,  employed  in  the 
same  manner  as  in  the  present  case,  disposes  of  the  alleged  distinction  between  the 
common  case  of  a  restraint  of  trade,  and  of  a  manufacturer  being  restrained  to  work 
for  particular  persons.  In  that  case  it  was  not  doubted  but  that  the  agreement  would 
have  been  void  as  in  restraint  of  trade,  if  it  had  not  been  supported  by  an  adequate 
consideration.  The  past  services  could  be  no  good  consideration  for  the  restraint  in 
question,  and  it  is  manifestly  unjust  and  unreasonable  that  Ireland  had  not,  as  well 
as  the  defendants,  the  means  of  determining  the  agreement. 

The  tiue  distinction  in  cases  of  this  nature  is,  "  between  contracts  with  and  without 
consideration  ;  and  wherever  a  sufficient  consideration  appears  to  make  it  a  proper  and 
useful  contract,  and  such  as  cannot  be  set  aside  without  injury  to  a  fair  contractor,  it 
ought  to  be  maintained."  So,  in  Jl'icke-ns  v.  Evans  (3  Y.  &  J.  330),  Mr.  Baron  Vaughan 
observes,  "This  is  an  honest  and  upright  contract,  which  has  been  the  question  in  all 
the  cases."  It  is  impossible  to  say  that  this  contract  was  honest,  fair,  or  reciprocal. 
It  is  clear,  in  [339]  this  case,  that  Ireland,  in  point  of  fact,  was  not  adequately  furnished 
with  work  by  the  defendants,  for  it  is  not  said  that  he  did  not  execute  their  orders  ; 
and  the  breaches  of  which  they  complain,  namely,  his  executing  the  orders  of  others, 
shew  that  he  was  not  adequately  employed  by  them.  But  the  bankrupt  could  have 
had  no  possible  legal  remedy  on  this  agreement,  if  not  furnished  with  adequate 
employment  by  the  defendants.  The  proviso  would  have  been  a  clear  answer  to  any 
action  by  him  against  the  defendants  for  not  employing  him  sufficiently. 

[On  the  point  as  to  the  promissory  note,  the  Counsel  for  the  plaintiffs  were  stopped 
by  the  Court] 

Lord  Lyndhurst,  L.  C.  B.  I  am  of  opinion,  that  this  agreement  cannot  be 
supported.  Where  one  party  agrees  with  another  to  employ  him,  and  the  latter 
agrees  not  to  work  for  any  third  person,  such  agreement  is  a  partial  restraint  of  trade, 
and  must  be  supported  by  an  adequate  consideration.  The  question  then,  in  the 
present  case,  is,  whether  there  is  an  adequate  consideration  for  the  stipulations  in  this 
agreement  on  the  part  of  the  bankrupt.  The  terms  are,  that  Messrs.  Timmins  should 
employ  Ireland  ui  the  way  of  his  trade,  as  heretofore.  Supposing  their  business  to 
dechne,  m  what  situation  does  Ireland  stand  ?  He  is  not  allowed  to  solicit  orders  for 
himself,  and  they  may  not  have  sufficient  business  to  employ  him.  He  must  therefore 
remaui  idle.  But  further,  they  are  to  employ  him  as  "  heretofore,  subject,  neverthe- 
less, to  the  provisions  and  agreements  hereinafter  mentioned."  Amongst  others,  that 
they  should  be  at  liberty  to  employ  any  other  person  or  persons  wkhout  thereby 
releasing  him  from  his  agreement  of  exclusively  working  for  them.  It  does  appear 
to  me  that  this,  coupled  with  the  other  clauses," places  Ireland  entirely  at  the  mercy 
of  the  Messrs.  Timmins,  and  that  there  is  no  adequate  consideration  for  this  agreement 
to  work  exclusively  for  the  defendants. 

[340]  On  the  second  point  I  entertain  no  doubt.     If  the  agreement  fails,  the  con- 

,  J^l  ,*  ^-  *  C.  715 ;  7  D.  &  R.  201  ;  and  see  Shaw  v.  Dartnell,  6  B.  &  G.  56 ;  9  D. 
&  K.  54,  S.  C. 
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sideration  of  the  note  fails  also.  As  to  the  third  point  I  am  of  opinion,  that  the 
plaintiffs  cannot  repudiate  the  agreement,  and  at  the  same  time  have  the  benefit  of  it. 
They  must,  therefore,  recover,  according  to  the  usual  terms  of  the  trade,  and  not  take 
advantage  of  the  larger  terms  to  which  Ireland  was  entitled  under  the  agreement. 

Bayley,  B.  I  am  of  opinion  that  there  is  no  sutJicient  consideration  to  support 
this  agreement,  though  only  in  partial  restraint  of  trade.  The  agreement  is,  not  to 
work  for  any  other  person,  without  the  specific  consent  in  writing  of  the  defendants, 
to  be  obtained  on  every  occasion,  with  the  exception  of  persons  residing  in  London, 
or  within  six  miles  thereof.  The  restraint  in  this  case,  from  the  nature  of  the  business 
carried  on,  was  a  restraint  not  only  of  the  party's  own  exertions  in  trade,  but  of  the 
numerous  workmen  whom  a  tradesman  of  this  description  must  necessarily  employ. 
The  restraint  is  prejudicial  to  the  indi\-idual  restrained,  and  to  the  rights  of  the  public ; 
for  every  man  has  a  right  to  the  fruits  of  his  own  unrestricted  exertions,  and  the 
public  have  a  right  to  the  benefit  which  they  may  derive  from  such  exertions.  We 
aie,  therefore,  to  see  whether  there  is  any  adequate  consideration  for  the  restraint  in 
iiuestion.  The  bankrupt  was  restrained  from  working  for  any  person  other  than  the 
defendants,  except  in  London,  or  by  their  permission,  and  they  are  at  liberty  to  judge 
whether  they  will  grant  such  permission  or  not.  Xow,  is  there  any  reasonable  considera- 
tion for  Ireland's  being  restrained  in  this  manner?  If  I  could  find  in  this  agreement 
any  obligation  on  the  part  of  the  defendants  to  furnish  Ireland  with  an  adequate 
quantity  of  work,  I  should  say  that  there  was  an  adequate  consideration  ;  but  if  there 
is  nothing  in  this  agreement  to  oblige  them  to  furnish  an  adequate  quantitv  of  work 
and  cspeci-[341]-ally  if  it  appear  probable,  from  the  nature  of  the  instrument,  that  it 
may  happen  that  Ireland  might  be  left  without  sufficient  employment  by  the  defendants 
then  the  consideration  in  this  case  fails. 

It  was  well  put  on  the  part  of  the  plaintiffs,  that  the  proper  test  for  trying  the 
present  question  is,  by  considering  whether  Ireland,  not  having  sufficient  employment 
from  the  defendants,  could  maintain  an  action  against  them  for  not  furnishino-  him 
with  work.  If  he  could  maintain  such  action,  I  should  think  that  there  was  an  adequate 
consideration  for  this  restraint ;  if  he  could  not,  I  should  think  the  consideration  not 
adequate. 

It  appears  from  the  recital,  that  Ireland  was  employed  to  execute  the  orders  which 
the  defendants  received  for  brass  foundry,  and  he  agrees  to  manufacture  for  them 
alone.  It  manifestly  appears  that  the  bankrupt's  employment  was  to  depend  upon 
the  orders  which  the  Messrs.  Timmins  should  from  time  to  time  receive.  If  they 
received  no  orders  ho'v  was  he  to  be  employed  ?  He  could  solicit  no  orders  in  bis 
own  neighbourhood  without  the  defendants'  consent,  which  they  were  at  liberty  to 
withhold. 

But  the  defendants  do  not  stipulate  that  they  are  to  employ  the  bankrupt  on  all 
the  orders  which  they  receive  ;  for  they  are  to  be  at  large  :  they  are  at  liberty  to 
employ  any  other  person  or  persons  by  reason  of  the  urgency  or  extent  of  orders, 
or  if  they  should  otherwise  think  fit.  Even  the  liberty  to  employ  others  might  greatly 
interfere  with  Ireland's  employment ;  for,  if  they  received  orders  which  would  have 
kept  him  in  employment  for  a  month,  by  such  orders  being  distributed  to  him  and 
others,  he  might  only  be  employed  for  a  few  days.  But  further,  the  defendants  are  to 
be  at  liberty,  not  only  if  occasion  should  require,  but  if  they  should  otherwise  think 
fit ;  so  that  their  liberty  is  not  confined  to  an  urgency  of  orders,  but  [342]  is  to  be 
exercised  as  they  think  fit.  Suppose  the  defendants  had  found  some  other  workman, 
and  had  thought  fit  to  withdraw  their  work  from  the  plaintiflP,  and  give  it  to  the  other 
workman,  what  a  situation  the  plaintiff  would  have  been  in.  If  the  plaintiff  were  out 
of  employment  for  six  months,  could  he  have  maintained  any  action  1  The  first 
answer  would  have  been,  we  have  had  no  orders  to  be  executed.  The  second  answer 
might  be,  we  have  employed  other  persons  as  we  thought  fit.  There  is  certainly  the 
expression,  "  as  heretofore " ;  but,  at  all  events,  the  extent  of  the  employment  was 
confined  of  necessity  to  the  orders  to  be  received  by  the  defendants  ;  and,  I  am 
therefore  of  opinion,  that  this  is  a  partial  restraint  of  trade,  but  that  there  is  no 
adequate  consideration,  so  as  to  give  the  defendants  a  right  to  insist  on  the  set  off  in 
question. 

The  next  point  is — whether,  giving  the  note  for  the  amount  of  the  breaches  of  the 
agieement  was  conclusive,  and  enforced  Ireland  to  submit.  I  quite  agree  that  a  pro- 
missory note  imports  a  consideration  prima  fatie,  but  I  cannot  agree  that  it  is  equiva- 
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lent  to  payment  I  think,  that  when  the  payee  is  called  on  to  make  payment  contrary 
to  public  policy,  he  is  not  obliged  to  pay,  but  that  he  is  at  liberty  to  prove  the  facts 
which  shew  tha't  such  payment  ought  not  to  be  made.  I  am  therefore  of  opinion,  on 
the  second  point,  that  the  consideration  of  this  note  was  sufficiently  impeached,  and 
therefore,  that  the  defendants  could  not  set  it  oft'  in  this  action. 

The  remainino-  question  is,  what  is  the  amount  to  be  recovered.  The  arbitrator 
has  found  that,  if  the  dealings  had  continued  on  the  terms  upon  which  these  parties 
ori"inally' dealt,  there  would  have  been  due  521.  9s.  8d.,  but  we  do  not  know  what 
thote  terms  were.  They  may  have  been  higher  on  account  of  an  exclusive  employ- 
ment. It  is  impossible  to  say  why  they  receded  from  those  terms ;  it  [343]  may  be 
conjectured  that  they  receded  from  them  on  the  terms  of  the  new  agreement.  If  the 
assit'nees  repudiate  the  agreement,  why  should  the  parties  be  deemed  to  have  been 
deafino-  on  the  old  terms  ?  We  cannot  know  that  they  would  have  continued  to  deal 
on  those  terms.  What  terms  then  can  we  say  that  these  parties  were  dealing  on,  except 
the  usual  terms  of  the  trade  1     Those  terms  entitle  the  present  plaintiffs  to  recover 

111.  10s.  7d. 

Vaughan,  B.  lam  of  the  same  opinion.  It  seems  to  me  that  there  is  no  difficulty 
in  applyiii"  the  law  the  moment  we  have  ascertained  the  facts  Mitchell  v.  Reynolds 
(1  P.  Wms.  181  ;  10  Mod.  130),  and  Cliemnan  v.  Nainhy  (2  Stra.  739  ;  S.  C.  Ld.  Raym. 
1456  •  3  Bro.  Pari.  Cas.  349),  are  the  leading  cases  on  this  subject,  and  the  principles 
of  the  law  are  there  laid  down  in  a  manner  that  cannot  be  mistaken.  It  is  clear,  that 
a  general  restraint  of  trade  is  void  ;  it  is  equally  clear,  that  a  partial  restraint  of  trade 
may  be  "ood  or  may  be  bad,  and  that  the  question  whether  it  is  good  or  bad  depends 
on  the  adequacy  of  the  consideration.  From  the  end  of  the  case  of  Mitchell  v. 
Beyiwlds,  it  appears  that  the  Courts  will  consider  whether  the  restraint  of  trade  is  fair 
and  reasonable  under  the  circumstances ;  and  that  must  be  collected  from  the  particular 
instrument.  Upon  the  whole  of  the  agreement  now  before  the  Court,  it  appears  to 
me,  that  the  present  is  a  partial  restraint  of  trade,  and  that  there  is  no  adequate  con- 
sideration for  such  restraint  of  trade.  The  defendants  are  to  employ  Ireland  "  as 
heretofore,"  subject  to  the  proviso  which  has  been  stated.  The  Messrs.  Timmins  might, 
under  this  proviso,  determine  the  employment ;  but  there  is  no  reciprocal  power  of 
determining  the  agreement  on  the  part  of  Ireland  ;  and  the  agreement  is,  on  this  point, 
manifestly  unjust.  Either  from  the  urgency  of  orders,  or  as  they  might  otherwise 
think  tit,  the  defendants  were  to  be  at  liberty  to  employ  [344]  other  persons,  and  that 
without  releasing  the  plaintiff  from  his  agreement  to  work  for  them  exclusively.  It 
is  impossible  to  read  this  instrument  without  seeing  that  it  leaves  Ireland  completely 
at  the  mercy  of  the  defendants.  It  is  clearly  unjust  that  they  should  be  left  at  liberty 
to  employ  other  persons  without  any  reciprocal  liberty  to  Ireland.  The  restraint  is, 
therefore,  void  ;  and,  if  that  be  void,  then  the  promissory  note  which  was  taken  to 
secure  the  damages  for  the  breaches  of  this  void  agreement  must  be  also  void.  The 
plaintifis  cannot,  however,  repudiate  this  agreement,  and  take  the  benefit  of  it ;  and 
they  are,  therefore,  entitled  only  to  recover  the  smaller  of  the  two  sums. 

BoLLAND,  B.  This  is  an  agreement  between  persons  in  the  situation  of  factors, 
and  another  person  who  was  a  workman  ;  and  the  stipulation  was,  that  the  latter 
should  work  for  the  former  exclusively,  within  certain  limits.  They  claim  a  large  right 
over  this  person  ;  and  I  am  of  opinion,  that,  to  maintain  such  a  restraint,  there  ought 
to  be  a  mutuality  between  the  parties.  Where  the  work  is  merely  dependent  on  the 
personal  skill  of  one  person,  and  the  restraint  can  only  operate  to  the  loss  of  that  one 
person,  such  restraint  is  not  so  prejudicial  to  the  interests  of  the  puljlic;  but,  where 
the  person  restrained  is  in  the  situation  of  a  manufacturer  of  this  description,  who 
must  necessarily  keep  a  number  of  men  in  his  employment,  to  be  put  on  any  work  in 
which  he  should  be  employed,  it  becomes  a  much  more  material  question  as  affecting 
the  interests  of  the  public.  See  what  the  defendants  could  call  upon  Ireland  to  do 
under  this  agreement.  They  may  call  upon  him  to  keep  his  factory  always  ready, 
and  to  have  workmen  also  ready  to  be  put  on  at  any  time,  though  he  may  have  had 
no  employment  from  them  for  a  long  period  before.  Then,  the  defendants  do  not 
stipulate  to  give  Ireland  all  their  work  ;  and  it  was  put  proper-[345]-ly  at  the  bar  that 
the  words  of  the  proviso  would  have  furnished  an  answer  to  an  action  by  Ireland  against 
the  defendants  for  not  supplying  him  with  work.  Another  part  of  the  agreement  is 
material ;  it  does  not  bind  Ireland  merely  whilst  in  trade,  but  it  seems  to  bind  him  for 
life.     They  have,  therefore,  the  power  of  compelling  Ireland  to  continue  the  trade  in 
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question.  He  could  not  say,  under  the  stipulations  of  this  agreement,  I  am  leaving 
Birmingham,  or,  I  am  retiring  from  trade  ;  so  that  he  was  obliged  all  his  life  to  continue 
his  trade  in  Birmingham.  Upon  these  grounds,  I  am  clearly  of  opinion  that  this 
agreement  cannot  be  supported,  and  I  am  equally  clear  that  the  note  cannot  be  supported. 
A  note  is  only  a  promise  to  pay.  It  is  not  payment.  After  payment,  it  is  true  that 
the  account  cannot  be  ripped  up ;  but,  unless  a  note  get  into  the  hands  of  a  third 
person,  it  is  clear  that  the  consideration  may  be  gone  into. 
Verdict  entered  for  plaintifls  for  111.  10s.  7id. 

Elkins,  one  of  the  Side  Clerks,  &c.,  in  the  Office  of  Pleas,  and  Another,  v.  Harding, 
Gent.,  &c.  Exch.  of  Pleas.  1831.— A  clerk  in  court  in  the  Exchequer,  suing, 
with  a  person  not  entitled  to  Exchequer  privilege,  by  capias  of  privilege,  an 
attorney  of  the  King's  Bench,  does  not  lose  his  privilege.— Where,  therefore,  a 
clerk  in  court,  and  an  attorney  of  the  King's  Bench,  sued  an  attorney  of  the 
King's  Bench  by  capias  of  privilege,  and  recovered  less  than  .51.  : — Held,  that  it 
was  not  a  case  within  the  London  Court  of  Requests  act,  39  &  40  Geo.  3,  c.  lU-i. 

[S.  C.  1  Tyr.  274 ;  9  L.  J.  Ex.  (O.  S.)  82] 

This  was  an  action  of  assumpsit  brought  by  the  plaintiffs,  one  of  whom  was  a  side 
clerk  of  this  Court,  and  the  other,  at  the  commencement  of  the  suit,  an  attorney  of  the 
Court  of  King's  Bench,  to  recover  a  debt  due  from  the  defendant,  an  attorney  of  the 
King's  Bench,  and  not  an  attorney  of  this  Court,  for-  business  done  for  the  defendant 
in  the  Couit  of  Exchequer.     At  the  trial  the  plaintiffs  recovered  the  sum  of  21.  Is. 

The  defendant,  when  the  cause  of  action  arose,  and  [346]  when  the  action  was 
commenced,  was  an  inhabitant  of  and  resident  in  the  city  of  London,  paying  rent,  and 
exercising  his  business  as  an  attorney-at-law  therein.  'The  action  was  commenced  by 
capias  of  privilege. 

On  a  former  day,  R.  V.  Richards  obtained  a  rule  to  shew  cause  why  the  defendant 
should  not  be  at  liberty  to  enter  a  suggestion  on  the  roll,  pursuant  to  the  statute 
39  &  40  Geo.  3,  c.  104.  He  relied  upon  the  case  of  Burn  v.  Pasmore,{a)  in  which  it 
had  been  decided  by  Littledale,  [347]  J-,  that  an  attorney  of  the  King's  Bench  suing 
an  attorney  of  the  same  Court,  lost  his  privilege,  and  was  within  the  operation  of  that 
statute. 

Chilton  shewed  cause.  The  case  of  Burn  v.  I'asmore  is  in  direct  opposition  to  that 
of  Uoilding  v.  Jrarrand  (7  East,  50,  n.) ;  but  it  is  unnecessary  to  impeach  the  authority 

(a)  Burn  v.  Pasmore.     King's  Bench,  Michaelmas  Term,  1830. 

The  plaintiff,  an  attorney  of  the  King's  Bench,  brought  an  action  against  the 
defendant,  an  attorney  of  the  same  Court,  by  bill,  and  recovered  less  than  51.  The 
defendant  resided  within  the  city  of  London,  upon  which  ground  R.  V.  Richards 
obtained  a  rule  nisi  to  enter  a  suiigestion  upon  the  roll,  in  pursuance  of  the  stat. 
39  &  40  Geo.  3,  c.  10  4;  and  the  question  was,  whether  the  statute  applied  where  the 
plaintiff  and  the  defendant  were  attoruies. 

Coltman  shewed  cause.  An  attorney  plaintiff  suing  an  ordinary  person  by  attach- 
ment of  privilege  is  not  within  the  statute ;  but  he  may  waive  his  privilege  if  he  so 
please,  in  which  case  he  would  be  within  the  statute.  It  is  true,  that  the  plaintiff  does 
not  sue  by  attachment  of  privilege  in  this  case,  but  he  does  not  therefore  waive  his 
privilege  :  he  can  only  proceed  by  bill  against  an  attorney.  He  cited  Board  v.  Parker, 
7  East,  47  ;  Hdheriiujtim  v.  Lmvth,  2  Str.  837  ;  Parker  v  Vanghan,  2  B.  &  P.  29  ;  Eatdiffe 
V.  Besley,  2  Str.  1141 ;  Barher  v.  Palmer,  6  T.  R.  524. 

R.  V.  Richards,  contra.  It  is  immaterial  whether  the  plaintiff  waives  his  privilege 
voluntarily,  or  is  compelled  to  do  so  by  reason  of  the  character  of  the  defendant ;  for, 
in  the  result,  he  is  equally  reduced  to  the  situation  of  an  ordinary  plaintiff. 

Littledale,  J.  An  attorney  not  suing  by  attachment  of  privilege,  sues  as  a 
common  peison,  and  is  not  entitled  to  the  privileges  of  an  attorney.  In  this  case, 
the  defendant  being  an  attorney,  the  privilege  of  the  defendant  is  lost,  and  he  must 
be  considered  as  suing  as  a  common  person.  .As  a  private  individual  he  is  not  entitled 
to  his  costs,  and  therefore  the  rule  must  be  made 

Absolute. 
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of  that  case,  because  it  was  decided  upon  the  ground  that  the  defendant,  being  an 
attorney  of  the  same  Court,  the  plaintiff,  though  also  au  attorney,  was  not,  in  fact, 
suing  by  privilege.  That  decision,  therefore,  leaves  untouched  the  cases  of  Board  v. 
Parker  (7  East,  47),  and  Johnson  v.  Bray  (2  B.  &  B.  698),  by  which  it  was  established, 
that  a  plaintifl'  who  sues  by  privilege,  is  not  within  the  act.  Now,  the  plaintiffs  here 
do  sue  by  privilege,  and  the  question  is,  could  they,  under  the  circumstances,  so  sue. 
If  the  clerk  in  court  had  been  sole  plaintiff,  he  clearly  might  sue  by  capias  of  privilege 
an  attorney  of  another  Court.  That  was  decided  in  JFalker  v.  liuMury  (9  Price,  17), 
and  Bou-yer  v.  Hoskins  (1  Y.  &  J.  199),  in  which  it  was  held,  that  a  clerk  in  court  might 
even  arrest  an  attorney  of  the  other  courts.  Then,  does  a  clerk  in  court,  by  suing 
with  a  person  not  entitled  to  the  privilege  of  the  Exchequer,  lose  his  privilege  1  A 
privileged  person  sued  with  persons  not  entitled  to  privilege,  loses  his  privilege  ;  and 
it  is  reasonable  that  he  should  do  so,  because  a  plaintiff  ought  not  to  be  harassed  by 
the  necessity  of  proceeding  by  different  modes  against  the  several  parties  to  a  joint 
contract;  but  there  is  no  authority  to  extend  that  doctrine  to  a  privileged  plaintiff 
joined  with  a  common  person ;  and  the  reason  for  extinguishing  the  privilege  does 
not  apply  to  such  a  case.  Whatever  may  be  the  rule  in  other  Courts,  it  is  clear,  that, 
in  this  Court,  [348]  the  privilege  is  not  lost.  The  ground  upon  which  Exchequer 
privilege  stands  is,  that  the  king's  business  may  not  be  impeded  through  the  absence 
of  his  officers;  and  this  reason  holds  equally  strong  in  cases  where  the  officer  is  a  sole 
plaintif ,  or  sues  with  others.  Accordingly,  we  find  many  entries  in  Burton,  in  which  the 
privilege  of  one  co-plaintiif  was  the  ground  of  the  jurisdiction  of  the  Court  in  respect  of 
both.  Dixon,  Clerk  of  the  Pipe,  and  Two  Others,  7iot  having  Privilege  v.  JFalker  (1  Bart.  48) ; 
Clarke,  Secondary,  and  Two  Others  v.  JFolfe  (ib.) ;  Haskwood,  unus  numeratorum,  el  alius  quer' 
in  dehito  sur  privilege  de  Haselwood  tantum  (id.  (.50) ;  Edolph,  civis  London  et  Thorp,  unus 
haronum  v.  IFhalley,  super  pivilegium  baronis  tantum  (ib.).  In  Easter,  13  Jac-  1  (Roll. 
211),  a  suit  was  prosecuted  in  the  Ecclesiastical  Court  at  York,  against  Beatrice, 
daughter  and  heir  of  Robert  Browne,  who  was  married  to  Michael  Staunton,  one  of 
the  clerks  in  the  King's  Remembrancer's  Office,  suggesting  that  the  said  Browne  had 
made  a  will,  whereby  he  had  given  his  lands  from  his  daughter.  Staunton  moved 
the  Court  for  a  prohibition ;  and  it  was  asserted,  that  a  prohibition  ought  not  to  be 
granted  in  that  case,  because  the  suit  was  only  against  the  wife,  and  for  her  inheritance, 
and  he  no  party  to  it ;  which  case  was  often  debated  in  Court  by  counsel  on  both 
sides  ;  and  after  many  precedents  shewn,  "  tam  ex  parte  Reniem.  regis,  quam  ex  parte 
clici  pl'itorum  allegantur  quod  barones  clici  et  ministri  hujus  cur'  ac  eorum  uxores 
h'entes  conjunctim  causam  actionis  poterint  impl'itare,  tarn  in  hoc  socio  quam  in 
camera  Sccij,  et  quod  non  debent  alibi  impl'itare  nee  in  pl'itum  trahi  pro  terris  et 
catallis  suis,  et  super  inde  petiit  prohibitionem  et  ei  conceditur,"  &c.(e) 

(e)  From  the  most  ancient  times,  the  persons  employed  in  the  king's  service,  at 
his  Exchequer,  were  wont  to  enjoy  several  privileges.  The  records  of  the  first  period 
that  relate  to  this  subject,  are  not  so  clear  and  full  as  those  of  the  second  period. 
However,  in  the  former,  we  find  the  barons  and  oflicers  of  the  Exchequer  had  then 
divers  immunities  allowed  to  them,  per  libertatem  sedendi  ad  scaccarium,  in  respect  of 
their  attendance  there.  Some  of  the  cases  are  mentioned  in  the  dialogue  de  Scaccario, 
1.  1,  cap.  8.  The  records  of  the  subsequent  times  speak  more  distinctly.  Ihey 
mention  the  privilege  of  impleading  and  being  impleaded  in  the  Exchequer  only ; 
freedom  from  toll  for  things  bought  for  their  own  use  ;  freedom  from  suits  to  county 
courts,  hundred  courts,  &c. ;  and  other  privileges.  It  is  also  to  be  understood,  that 
several  of  the  residents  at  the  Exchequer,  had  privileges  not  only  for  themselves,  but 
also  for  their  clerks  and  their  men.  Several  instances  of  these  things  are  collected  in 
JVIadox  Hi.st.  of  the  Exchequer,  c.  20,  s.  7.  In  the  38th  year  of  King  Henry  3rd,  a 
writ  was  sent  to  the  sheriff  of  Norfolk,  reciting,  that  whereas,  by  the  ancient  custom 
and  assize  of  the  Exchequer,  no  Baron  of  the  Exchequer,  or  other  officer  in  fee 
attending  there,  ought  to  plead  or  be  impleaded  in  any  other  place  besides  the 
Exchequer ;  and  commanding  the  sheriflF  to  remove  a  plea  which  depended  in  the 
county  court  between  Master  Roger  de  Gosebec,  who  resided  at  the  Exchequer  for 
the  Marshall  of  England,  and  William  de  Eys,  and  others,  into  the  Exchequer  ;  and 
to  summon  the  parties  defendants  to  be  there  to  answer  in  the  premises,  (Trin. 
Commun.  38  H.  3,  Rot.  19  a.).  The  same  King  Henry  3rd,  in  the  39th  year  of  his 
reign,  granted  and  confirmed  to  the  barons  that  sat  at  the  Exchequer,  all  the  ancient 
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[349]  R.  V.  Richards,  contra.  The  authority  of  the  case  of  Burn  v.  Pasniore  is 
not  disputed ;  and  it  is  admitted,  that  [350]  this  case  would  come  within  the  provi- 
sion of  the  statute,  if  the  privilege  of  the  clerk  in  court  did  not  intercept  its  [351] 
operation.  The  only  question,  therefore,  is,  whether  the  clerk  in  court  can,  by  suing 
by  capias  of  privilege,  oust  [352]  the  privilege  of  the  defendant.  It  must  be  admitted 
that  a  privileged  officer  of  this  Court  may  sue  and  arrest  an  [353]   attorney  of 

liberties  and  freedoms  which  the  barons  of  the  Exchequer  had  in  the  time  of  his 
predecessors,  kings  of  England,  and  which  the  barons,  then  living,  had  in  his  own 
time,  as  well  in  pleas  moved  and  exactions  made  for  their  lands,  rents,  tenements, 
fees,  and  possessions ;  as  also  in  respect  of  trespasses  and  injuries  done  to  them  and 
their  men  ;  and  granted  that  they  should  enjoy  the  said  liberties  as  fully  as  any 
barons  of  the  E.\chequer  in  times  past  had  enjoyed  the  same,  (Memor.  39  H.  3,  Rot. 
7  a.).  The  King's  treasurer  had  the  privilege  of  suing  and  being  sued  only  in  the 
Exchequer.  As  in  the  case  of  Hugh  de  Patesbule,  (Memor.  22  H  3,  Rot.  9  b.);  and 
Phillipp  Lovell,  (Ex.  Memor.  40  H.  3,  Rot.  5a.);  Alexander,  treasurer  of  St.  Paul's, 
London,  baron  of  the  Exchequer,  (Trin.  Commun.  29  H.  3,  Rot.  11  b.) ;  and  Nicolas 
de  Criott,  baron  of  the  Exchequer,  (Hil.  Commun.  49  H.  3,  Rot.  7  a.)  had  the  like 
privilege.  Robert  de  Fulham,  constable  of  the  Exchequer,  sued  the  priour  of  Michel- 
burn,  and  another  person,  in  the  Exchequer,  for  a  debt,  (Memor.  38  H.  3,  Rot.  8  a.). 
John  Peverel,  consbible  of  the  Exchequer,  impleaded  Osbert  Wynd  and  others,  for 
beating  and  wounding  his  servant,  Eude  Haddock,  (Memor.  51  H.  3,  Rot.  7  a.). 
Robert  de  Extons,  was  summoned  into  the  Exchequer,  to  answer  William  de  Meburne, 
a  chamberlain  of  the  Exchequer,  for  beating,  wounding,  and  evil  intreating  his  men, 
(Ex.  Memor.  28  H.  3,  Rot.  2  b.).  Richard  de  Later  was  summoned  to  appear  in  the 
Exchequer,  to  answer  Richard  de  Oxhay,  a  chamberlain  of  the  Exchequer,  for  beating 
Simon  de  Mikeltield,  his  man,  (Memor."  39  H.  3,  Rot.  3  b.).  Roger  de  le  Grene  was 
summoned  into  the  Exchequer,  to  answer  Baldwin  de  Lisle,  a  chamberlain  of  the 
Exchequer,  for  a  trespass  done  to  him  in  his  manour  belonging  to  the  said  chamber- 
lainry,  (Ex.  Memor.  42  H.  3,  Rot.  10  a.);  and  Herbert  le  Mercer  and  his  man 
were  summoned  in  like  manner,  to  answer  William  Mauduit,  a  chamberlain  of  the 
Exchequer,  for  a  trespas.s,  (ib.  Rot.  11  a.).  Two  persons  were  summoned  into  the 
Exchequer,  to  answer  Richard  de  Oxey,  a  chamberlain  of  the  Exchequer,  for  breaking 
his  mew,  and  taking  thence  a  hawk,  (Memor.  42  H.  3,  Rot.  1  b.).  Stephen  de  Elcost 
and  others  were  summoned  to  appear  in  the  E.xchequer,  to  answer  to  James,  Earl  of 
Albermarl,  chamberlain  of  the  E.xchequer,  and  John  Samson,  (the  Earl's  constable  of 
Skipton  Castle),  for  an  assault  and  battery,  (Pasc.  Commun.  52  &  53  H.  3,  Rot.  10  a.). 
Amicia,  Countess  of  Devon,  was  summoned  to  appear  there,  to  answer  to  Isabella, 
Countess  of  Albermarl,  chamberlainess  of  the  Exchequer,  for  the  issues  of  certain 
lands,  (ib.  Rot.  11  a.) ;  afterwards,  the  King  having  commanded  the  barons  to  transfer 
into  the  Common  Bench  all  plaints  depending  before  them  betweeu  Amicia,  Countess 
of  Devon,  and  Isabella,  Countess  of  Albermarl ;  but  in  regard  the  said  Isabella  was, 
by  her  attorney,  constantly  attending  on  the  King's  service  in  the  office  of  chamber- 
lain of  the  Exchequer,  the  King  commands  the  Barons  to  adjudge  in  the  Exchequer 
upon  all  plaints  wherein  she  wasconcerned,  as  according  to  right  and  usage  they  ought 
to  do,  (Hil.  Commun.  56  H  3,  Rot.  5  a.).  John  de  Mathara,  a  person  employed  ui 
the  Chamberlain's  office,  sued  William  le  Sumeter  and  another,  in  the  Exchequer,  for 
driving  away  and  ill-treating  his  cattell,  (Pasc.  Commun.  18  H.  3,  Rot.  6  a.).  Taylefer, 
the  usher,  sued  Walter  Warn  in  the  Exchequer,  for  not  mowing  his  meadow,  and 
gathering  in  the  hay  in  due  time,  whereby  the  hay  was  all  spoiled ;  to  his  damage, 
half  a  mark  :  Walter  came  and  pleaded,  that  he  duly  mowed  the  said  meadow  and  got 
in  the  hay,  and  that  the  hay  was  not  spoiled  by  his  neglect,  but  by  a  flood  which 
carried  awav  great  part  of  "it ;  upon  this,  an  issue  was  joined  to  be  tried  by  the 
neighbourho'od  ;  and  a  venire  facias  was  awarded  to  the  Sherift'  of  Surry's  clerk,  to 
summon  four  of  the  neighbours  to  try  the  issue  (at  the  Exchequer)  on  the  morrow  of 
the  Ascension  (Pasc.  Commun.  49  H.  3,  Rot.  11  a.).  Thomas  Malbraunch  and 
others  were  summoned  into  the  Exchequer,  to  answer  to  the  King  for  assaulting  and 
beating  the  King's  messenger,  who  carried  the  King's  summons  (Ex.  Memor.  4:.  H.  3, 
Rot.  15  b.).  Two  persons  were  summoned  into  the  Exchequer,  to  answer  for  a 
trespass  in  beating  Hugh  de  la  Grave  a  servant  of  the  treasurer  (Ex.  Memor.  2.5 
H   3   Rot.  2  b.) :  and  it  seems  the  treasurer  had  the  fine  which  was  incurred  by  that 
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another  Court  by  capias  of  privilege,  but  there  is  no  reason  why  that  rule  should  be 
extended  to  [354]  other  persons,  or  that  it  should  apply  to  attornies  of  this  Court, 
not  officers  of  the  Crown.  . 

Lord  Lyndhurst,  L.  C.  B.  A  clerk  in  court  is  an  officer  entitled  to  this  privilege, 
and  the  cases  cited  establish  that  he  does  not  lose  his  privilege  by  suing  with  a  person 
not  entitled  to  the  same  privilege.    It  does  not  follow  from  this  decision,  that  attornies 

trespass  (ib.  Rot.  6  a.) :  John  de  E.  and  others  were  summoned  into  the  Exchequer, 
to  answer  for  a  trespass  in  beating  and  imprisoning  the  treasurer's  men  (Ex.  Memor 
28  H.  3,  Rot.  1  a.).  Ralf  de  Bosco  and  others  were  summoned  into  the  Exchequer, 
to  answer  to  the  Abbot  of  Westminster,  a  Baron  of  the  Exchequer,  for  beating  and 
wounding  his  men  (Trin.  Commun.  29  H.  3,  Rot.  12  b).  Richard  de  Curtoii,  valet 
of  Philipp  Lovell,  the  King's  treasurer,  sued  Henry,  son  of  Fulcher,  for  taking  and 
detaining  his  cattel,  (Memor.  39  H.  3,  Rot.  8  a.).  William  de  Wilton  and  others 
were  summoned  into  the  Exchequer,  to  answer  Peter  de  Horepol,  valet  of  W. 
Maieschall,  a  Baron  of  the  Exchequer,  in  a  plea  of  debt  (Hil.  Commun.  49  H.  3,  Rot. 
7  a.).  John  de  Butiler,  valet  to  the  treasurer,  sued  Walter  le  Fuller,  for  wounding 
William  Herbert,  the  said  John's  man,  and  taking  away  some  of  John's  goods  from 
the  said  William  (Ex.  Memor.  52  H.  3,  Rot.  11  a.).  Master  Everard,  clerk  to  P.  de 
Rivallo,  Baron  of  the  Exchequer,  sued  John  Sewall  there,  for  a  debt  of  ten  marks 
(Ex.  Memor  52  H.  8,  Rot.  11  a.).  The  abbot  of  Westminster,  a  Baron  of  the 
Exchequer,  sued  Geoffrey  le  Despenser  and  others,  in  the  Exchequer,  for  beating  G. 
de  Prilla,  his  man  (Ex.  Memor.  35  H.  3,  Rot.  7  a.).  Herbert,  parson  of  Hadley,  a 
clerk  of  the  Exchequer,  sued  Richard  de  Ewell  there,  for  a  debt,  (Memor.  40  H.  3, 
Rot.  17  a).  Richard  de  Hereford,  a  clerk  of  the  Exchequer,  sued  Thomas  le  D.  and 
others,  in  the  Exchequer,  for  beating  Maurice  de  Tierney,  Richard's  man  (Ex.  Memor. 
35  H.  3,  Rot.  14  a.).  Richard  Chamberlain,  a  clerk  of  the  Exchequer,  sued  Robert 
Goldhose,  in  the  Exchequer,  for  beating  Robert  Williamson,  the  said  Richard's  man 
(Memor.  35  H.  3,  Rot.  1  a.).  Hugh  de  Clahall,  valet  of  E.  de  Westminster,  clerk 
of  the  Exchequer,  brought  his  action  in  the  Exchequer,  against  certain  persons,  for 
taking  and  carrying  away  his  fish  (Ex.  Memor.  42  H.  3,  Rot.  1  a.).  John  de  Ely, 
a  servant  in  the  Exchequer,  brought  his  suit  there,  against  one  for  taking  and  detaining 
his  swans  (Memor.  42  H.  3,  Rot.  10  b.).  Richard  de  Chesterford,  a  clerk  of  the 
receipts,  sued  Nicolas  Poynz  and  another,  in  the  Exchequer,  for  debt  (Memor.  52  H.  3, 
Rot.  9  b.).  A  plea  was  also  moved  in  the  Exchequer,  between  the  said  Richard 
de  Che.sterford,  and  Bonersfaunt,  a  Jew,  for  contumelious  words  spoken  by  the  Jew 
against  Richard — The  process  and  judgment  in  that  plea  may  be  seen  in  Prynne 
(Ex.  Memor.  51  H.  3,  Rot  4  a.  Vid.  4  Prynne,  in  4  Inst.  p.  58).  Robert  Dean,  of 
Guildford,  was  attached  to  answer  Hugh  de  Oldebuf,  a  clerk  of  the  Exchequer,  for  a 
trespass — Hugh  and  others,  the  King's  bailiffs,  who,  by  the  King's  command  or  writ, 
had  arrested  Robert,  were  prosecuted  for  it,  in  the  Ecclesiastical  Court,  before  John 
de  Burton,  official  to  the  bishop  of  Worcester :  the  official  was  commanded,  by  a  writ 
of  prohibition,  not  to  proceed  to  execute  a  sentence  which  he  had  pronounced  for  the 
said  cause  against  Hugh  and  the  bailiff;  notwithstanding  the  official  did  again 
denounce  them  excommunicated  :  thereupon  the  official  was  summoned  to  appear  at 
the  Exchequer  to  answer  why  he  had  acted  in  that  manner,  in  contempt  of  the  King, 
and  in  elusion  of  the  liberties  belonging  to  the  residents  of  the  Exchequer,  (Memor. 
1  E.  1,  Rot.  8  b.).  Add  hereto,  that  the  King's  chaplain,  (Memor.  51  H.  3,  Rot.  5  b.) ; 
his  mason,  (Memor.  40  H.  3,  Rot.  17  a.);  and  others  that  were  in  his  service,  had, 
as  it  seemeth,  the  privilege  of  being  sued  in  the  Exchequer. 

Again,  the  residents  of  the  Exchequer  were,  by  the  ancient  customs  of  the 
Exchequer,  to  be  quit  of  toll  for  things  bought  to  their  own  use  (Memor.  29  H.  3, 
Rot.  14  b.).  Ralf  de  Leicestre,  a  clerk  of  the  Exchequer,  was  exempted  from  paving 
toll  for  goods  bought  by  his  servants  for  his  use  in  Eton  fair,  (Memor.  28  H.  3,  Rot. 
10b.;  et  ibid.  Rot.  12  a.).  King  Edward  the  first  remitted  to  Roger  de  North  wood 
and  John  de  Cobeham,  barons  of  the  Exchequer,  the  services  due  to  the  King  in  the 
army  of  Wales  for  lands  which  they  held  of  the  King  in  chief,  viz.  the  king  remitted 
it  hac  vice  of  his  special  grace  in  respect  of  their  attendance  at  the  Exchequer,  (Paso. 
Commun.  5  E.  1,  Rot.  5  a.). 

Moreover,  the  residents  of  the  Exchequer  were  privileged  to  be  free  from  suit  to 
county  courts,  hundred  courts,  &c.,  and  from  the  common  amerciaments  of  the  counties 
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admitted  in  this  Court  would  be  entitled  to  the  same  privilege :  that  question  does 
not  arise  upon  this  rule. 
Rule  discharged. (a) 

Edwards  v.  Brown  and  Others    Exch.  of  Pleas.     1831.— Where  a  venire  de  novo 
is  awarded,  the  Court  has  no  power  over  the  costs  of  the  application. 

[S.  C.  1  Tyr.  281.] 

Debt  on  bond,  with  breaches  assigned  under  the  statute  8  &  9  Wni.  3,  c.  11,  s.  8. 
The  cause  was  twice  tried  (3  Y.  &  J.  •123  ;  ante,  p.  307).  At  the  first  trial,  the  jury 
found  a  verdict  for  the  plaintiff,  but  no  damages  were  assessed ;  upon  which  ground 
a  venire  de  novo  was  awarded,  the  costs  of  the  application  being  reserved  until  after 
the  second  trial.  Upon  the  second  trial,  the  Jury  again  found  a  verdict  for  the 
plaintiff :  and  now  John  Evans  moved  for  the  costs  of  the  former  application  for  a 
venire  de  novo. 

or  hundreds  wherein  their  lands  lay.  In  the  reign  of  king  Richard  the  first,  William 
Mareschall  and  Geoffrey  Fitz-Pierre  were,  by  reason  of  their  session  at  the  Exchequer, 
exempted  from  the  common  amerciament  of  the  county  for  a  murder,  (Mag.  Rot. 
2  R.  1,  Rot  1 1  b.).  The  like  privilege  or  exemption  was  allowed  to  Roger  Fitz-Renfrey, 
(Mag.  Rot.  5  R.  1,  Rot.  4  b.);  to  Geoffrey  Fitz-Pierre  again  (Mag.  Rot.  5  R.  1, 
Rot.  1  a);  to  Warrin  FitzGerold,  (Mag.  Rot.  7  R.  1,  Rot.  6  b. );  the  Bishop  of 
London,  (Mag.  Rot.  7  R.  I,  Rot.  18  b.) ;  the  Bishop  of  Ely,  (Mag.  Rot.  7  R.  1, 
Rot.  6b.);  the  Bishop  of  Norwich,  and  Earl  Roger,  (ib.  Rot.  6  b. );  Earl  Roger  was 
at  this  time  one  of  the  King's  justiciers,  (Mag.  Rot.  7  R.  1,  Rot.  6  a.),  and  an  assessor 
or  baron  of  the  Exchequer;  to  the  Bishop  of  London,  (Mag.  Hot.  10  R.  1,  Rot.  12  a.) ; 
to  Alexander  de  Luci,  and  to  others.  In  the  reign  of  king  Henry  the  third,  privilege 
or  exemption  of  one  or  other  of  the  kinds  aforementioned  was  allowed  to  the  persons 
hereunder  named,  (Mag.  Rot.  4  .Joh.  Rot.  18  b.),  viz.  to  John  de  AVindlefore,  (Memor. 
6  II.  3,  Rot.  2  b.);  and  Thomas  de  Windlefore,  (Ex.  Memor.  25  Hen.  3,  Rot.  2  a.) 
who  were  ponderatores  of  the  Exchequer ;  to  the  knights  and  freeholders  of  Falk  de 
Breaute  belonging  to  the  fee  which  he  held  by  the  service  of  the  chamberlainry  of  the 
Exchequer,  (Memor.  6  H.  3,  Rot.  3  a.);  to  Matthew  de  Eston,  tenant  to  Margaret  de 
Riparijis,  of  the  fee  which  she  held  by  the  service  of  the  king's  chamberlainry,  (Ex. 
Pascb.  Memor.  1 1  H.  3,  Rot.  3  b.) ;  to  Richard  de  Oxehay,  chamberlain  of  the  Ex- 
chequer, (Memor.  39  H.  3,  Rot.  6  a.);  to  the  menial  men  of  Baldwin  de  Lisle, 
chamberlain  of  the  Exchequer,  (Trin.  Commun.  41  H.  3,  Rot.  16  b.);  to  Roger,  usher 
of  the  Exchequer,  (Memor.  14  H.  3,  Rot.  10  b.);  to  Robert  de  Fulham,  constable  of 
the  Exchequer,  touching  suit  before  Justices  itineiant  upon  the  common  summons  and 
suit  to  the  hundred  of  Birdestaple,  (Memor.  39  H.  3,  Rot.  3  a.) ;  to  William  de 
Stebbinges,  a  minister,  resident  in  the  Exchequer,  (Memor.  40  H.  3,  Rot.  20  b.) ;  to 
Riilf  Sumer,  a  minister  of  the  Exchequer,  (Trin.  Commun.  41  H.  3,  Rot.  16  b);  to 
Richard  .Alswick,  one  of  the  keepers  of  the  king's  palace  at  Westminster,  who  was 
attending  on  the  barons,  (Memor.  41  H.  3,  Rot.  14  a.);  and  to  Adam  de  Stratton, 
a  clerk  of  the  Exchequer,  (Memor.  1  &  2  E.  1,  Rot.  5  a.).  There  was  also  a  sort  of 
privilege  allowed  to  persons  who  were  suitors  or  accomptants  at  the  Exchequer, 
namely,  if  they  were  to  appear  in  any  inferior  court  or  place  upon  a  certain  day,  in 
case  they  were  that  day  attending  at  the  Exchequer,  they  were  not  to  be  put  in 
default  below.  This  privilege  was  allowed  to  John,  son  of  Osbert,  citizen  of  Lincoln, 
(Memor.  6  H.  3,  Rot.  5  b.).  See  Madox  Hist.  Exch.  c.  20,  s.  7;  and  as  to  the 
privilege  of  accountants,  see  1  Burton,  55,  et  seq. 

(tt)  It  is  observable,  that  the  privilege  of  the  ministers  and  officers  of  the  Court 
of  Exchequer  is  founded  upon  the  immemorial  course  of  the  Exchequer,  which  is  the 
law  of  that  Court.  Upon  this  ground,  the  cases  of  fFalkerv.  Paishbury,  9  Price,  16,  and 
Bmvyer  v.  Hoskins,  1  Y.  &  J.  199,  were  expressly  decided ;  and,  as  the  same  reason 
does  not  exist  for  extending  the  like  privilege  to  attornies  admitted  to  practise  in  that 
Court  under  the  stat.  1  Wm.  4,  c.  70,  s.  10,  it  would  seem  that  attornies  so  admitted 
would  not  be  entitled  to  the  like  privileges,  but  to  such  only  as  they  would  be  entitled 
to  for  the  benefit  of  their  clients,  which  is  the  ground  of  the  privilege  of  attornies  in 
the  other  Courts. 
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r3551  Kussell,  Serit.,  and  E.  V.  Williams,  opposed  the  application  There  are 
two  objections  to  this  application;  first,  it  would  have  been  error  had  no  damages 
been  assessed  ;  and  the  default  originating  with  the  plauit.fiF,  the  defendants  ought 
not  to  pay  the  costs  incident  to  that  default ;  and,  secondly,  where  a  venire  de  novo 
is  awarded,  the  party  succeeding  is  only  entitled  to  the  costs  of  the  second  trial ; 
Lkkharrow  v.  Ma^on  (6  T.  R.  131),  Bird  v.  Appldon  (1  East,  111);  and,  therefore,  the 
Court  has  no  power  over  the  costs  of  the  application,  which  are  merely  ancillary  to 
the  costs  of  the  trial. 

Bayley,  B.  The  Court  has  no  discretion  upon  the  subject.  It  would  have  been 
error  if  the  plaintiff  had  not  assessed  his  damages  (1  Wms.  Saund.  58,  n.  (1)) ;  and  he 
was,  therefore,  under  the  necessity  of  going  down  again  to  remedy  the  default.  The 
expense  of  the  first  trial  was  thrown  away ;  and  I  do  not  know  what  authority  the 
plaintiff  has  to  say,  that  the  defendant  shall  bear  the  expense  incident  to  the  first  trial. 

Vaughan,  B.  If  we  could  exercise  a  discretion,  I  should  feel  no  difficulty  ;  but, 
upon  consideration,  although  the  question  of  costs  was  reserved,  I  think  that  we  have 
no  authority  upon  the  subject. 

BoLLAND,  B.  There  is  a  great  difference  between  a  new  trial  and  the  award  of 
a  venire  de  novo.  In  the  former,  which  is  an  application  to  the  discretion  of  the 
Court,  terms  may  be  imposed  ;  but,  in  the  latter,  the  party  succeeding  is  not  entitled 
to  the  costs  of  the  first  trial.  We  have,  therefore,  no  power  to  entertain  this 
application. 

Rule  refused. 

[356]  The  Attorney-General  v.  Dimond.  Revenue.  1831.— Probate  duty  is 
not  payable  in  respect  of  property  in  a  foreign  country  belonging  to  a  testator 
dying  in  this  country,  although  the  property  be  brought  into  and  administered 
in  this  country  by  the  executor. 

[S.  C.  1  Tyr.  243 ;  9  L.  J.  Ex.  (0.  S.)  90.  Referred  to,  Jucksm  v.  Forbes,  1832,  2  Cr. 
&  J.  404.  Commented  on,  Aitmiey-General  v.  Ho'pe,  1834,  1  Cr.  M.  &  R.  530; 
4  Tyr.  878;  2  CI.  &  F.  84;  8  Bli  (N.  S.)  44  ;  Attmney-General  v.  Bomvens,  1838, 
4  M.  &  W.  171  ;  1  H.  &  H.  319.  Explained,  Arnold  v.  Arnold,  1837,  2  Myl.  &  Cr. 
2.56.  Discussed,  Attorney-General  v.  Lml  Sudeley,  [1896]  1  Q.  B.  360;  Smelting 
Company  of  Aiidralia  v.  Commissioners  of  Inland  Revenue,  1897]  1  Q.  B.  183. 
Applied,  Attorney-General  v.  New  York  Breweries  Company,  1898]  1  Q.  B.  219. 
Referred  to,  Commissioners  of  Inland  Revenue  v.  Muller,  [1901]  A.  C.  238.] 

This  was  an  information  for  probate  duty.  At  the  trial,  before  Vaughan,  B ,  at 
the  sittings  after  last  Trinity  Term,  a  verdict  was  found  for  the  Crown,  subject  to  the 
opinion  of  the  Court  upon  a  special  case,  which  stated  that  Paul  Francis  Benfield,  of 
West  cottage,  in  the  parish  of  Saint  Mary,  in  or  near  Leicester,  in  the  county  of 
Leicester,  on  the  21st  day  of  April,  1827,  duly  made  his  last  will  and  testament,  by 
which  he  appointed  the  said  defendant  Charles  Palmer  Dimond,  and  Henry  Dalby, 
since  deceased,  his  executors  and  residuary  legatees,  in  trust  to  pay  the  interest  of 
the  residue  to  Mrs.  Benfield,  the  testator's  mother  for  her  life,  and  after  her  decease 
to  pay  the  principal  to  the  children  of  his  two  sisters,  on  attaining  the  age  of  twenty- 
one  years ;  the  said  testator  also  made  two  codicils  to  his  said  will,  one  dated  the 
eighth  day  of  May,  1828,  and  the  other  the  ninth  day  of  May,  1828. 

The  said  testator  died  at  Leicester  on  or  about  the  10th  day  of  May,  in  the  year  of 
our  Lord,  1828,  and  on  the  28th  day  of  June,  1828,  the  will  and  codicils  were  proved 
in  the  Prerogative  Court  of  Canterbury  by  the  said  Charles  Palmer  Dimond  alone. 
The  personal  property  of  the  said  testator  was  sworn  to  be  under  the  value  of  50001., 
and  a  probate  duty  of  801.  only  was  paid.  The  testator,  at  the  time  of  his  death,  was 
a  creditor  of  the  French  government,  to  the  amount  of  the  annual  sum  of  32,727  francs, 
5  per  cent,  consolidated  inscribed  in  the  great  book  of  the  debt  public  of  France,  called 
rentes.  1  he  personal  property  of  the  said  testator,  not  including  the  said  rentes,  was 
under  the  value  of  50001.  After  the  death  of  the  said  testator,  and  on  or  about  the 
8th  day  of  July,  1828,  the  said  Charles  Palmer  Dimond,  who  had  survived  the  said 
Henry  Dalby,  executed  a  power  of  attorney  authorizing  Messrs.  Mallet,  a  French 
house,  to  sell  [357]  out  the  rentes  in  question.  This  power  of  attorney,  together  with 
a  notarial  exemplified  extract  of  the  clause  in  the  will  appointing  the  executors,  and 
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a  notarial  copy  of  the  probate  act,  and  a  notarial  certificate  of  the  burial  of  Paul 
Francis  Benfield,  the  testator,  were  produced  by  Messrs.  Mallet  to  the  Bank  of  France, 
and  the  said  rentes  were  thereupon  sold  by  them  at  Paris,  under  the  said  power  of 
attorney,  and  the  produce  was  received  by  them  and  transmitted  by  l^ills  amounting 
to  27,ls31.  9s.  2d.  sterling,  on  account  of  the  said  Charles  Palmer  Dimond,  to  Messrs. 
Hammersley  &  Co.,  bankers,  of  London,  and  was  placed  by  them  to  the  account  of  the 
said  Charles  Palmer  Dimond,  as  such  executor  ;  and  the  said  Messrs.  Hammersley,  by 
order  of  the  said  Charles  Palmer  Dimond,  as  such  executor,  invested  the  produce  of 
the  said  bills  in  Bank  three  per  cent,  annuities  in  the  English  funds,  in  the  names  of 
himself  and  a  co-trustee  appointed  by  him,  in  the  room  of  the  said  Henry  Dalby, 
where  the  same  still  continues.  The  testator  was  at  his  death,  and  during  his  life- 
time, an  English  subject,  and  resident  in  England,  and  the  said  Charles  Palmer  Dimond 
has  alwa3's  been  the  same. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said  Charles  Palmer 
Dimond  was  bound  to  pay  a  probate  duty  on  the  amount  of  the  produce  of  the  said 
French  rentes,  over  and  beyond  the  sum  of  801.,  the  probate  duty  paid  on  the  estate 
of  the  said  testator,  as  being  of  the  value  of  40001.,  and  under  the  value  of  50001. 

Follett,  for  the  Crown.  The  question  is,  whether  personal  property  of  a  testator 
which,  at  the  time  of  his  death,  is  in  a  foreign  country,  but  which  after  his  death  is 
brought  into  this  country  by  his  executor  acting  under  a  probate  granted  in  this 
country,  and  is  administered  in  this  country  as  part  of  the  assets  of  the  testator,  is 
or  is  not  liable  to  probate  duty.  It  is  not  necessary  in  this  case  to  dis-[358]-cu.ss, 
whether  property  remaining  abroad  and  not  brought  into  this  country,  is  or  is  not 
subject  to  probate  duty  ;  for  here  the  executor  has  got  possession  of  this  property 
under  the  probate  granted  in  this  country,  and  has  the  produce  of  the  rentes  converted 
into  English  money  in  his  hands,  to  be  administered  in  this  country  under  the  probate 
granted  here.  The  statute  (55  Geo  3,  c.  184)  which  imposes  the  probate  dutj',  makes 
it  payable  upon  "  the  estate  and  effects  for  or  in  respect  of  which  such  probate,  letters 
of  administration,  &c.,  respectively  shall  be  granted  &c.,"  and  this  applies  to  all  the 
personal  estate  taken  possession  of  by  the  executor  under  the  probate. 

In  a  late  case  (In  re  Ewin,  ante,  145),  the  probate  duty  was  considered  to  apply  to 
such  property  only  as  was  recovered  by  virtue  of  the  probate  or  letters  of  administra- 
tion. In  that  case,  the  late  Lord  Chief  Baron  observed  :  "By  the  act  of  Parliament 
the  duty  upon  the  probate  is  only  imposed  in  respect  of  that  fund  which  the  executor 
is  to  obtain  in  a  particular  province  of  this  country  by  force  of  that  probate  :  if  there 
be  a  personal  estate  in  the  provinces  of  York  and  Canterbury,  and  a  probate  be  taken 
in  the  province  of  York,  the  duty  is  paid  upon  the  property  in  that  province  only, 
and  it  is  not  paid  upon  the  other  property,  until  a  probate  be  taken  in  the  province 
of  Canterbury.  This  is  made  apparent  by  the  very  terms  of  the  act,  evidently  con- 
fining the  charge  upon  the  probate  to  those  particular  estates  to  be  recovered  by 
force  of  that  administration  "  Here,  however,  the  executor  having  possession  of  and 
having  administered  this  property  under  the  probate,  it  must  be  part  of  the  estate 
and  effects  in  respect  of  which  the  probate  was  granted. 

It  is  a  clear  rule  of  the  law  of  this  and  every  other  civilized  country,  that  personal 
property  is  considered  as  [359]  having  no  locality ;  but,  in  whatever  country  the 
owner  is  domiciled  at  the  time  of  his  death,  by  the  law  of  that  country  must  the 
distribution  of  his  personal  property,  wheresoever  situate,  be  regulated.  It  will  be 
said,  however,  that  although  the  law  of  this  country  does  not  recognize  the  locality 
of  property  for  the  purposes  of  distribution,  yet,  as  regards  the  probate,  the  situs  of 
the  property  is  to  be  considered.  To  a  certain  extent  this  is  true ;  for,  in  granting 
probate  or  letters  of  administration  in  the  spiritual  Courts  in  this  country,  the  situs 
of  the  property  regulates  the  jurisdiction.  This  originated  in  the  right  which  the 
ordinary  formerly  had  to  take  possession  of  the  goods  of  a  person  dying  intestate 
within  his  jurisdiction.  In  this  respect,  the  right  of  the  ordinary  was  confined  to 
the  limits  of  his  jurisdiction,  and  if  goods  of  an  intestate  were  in  different  dioceses, 
and  within  the  juri.sdiction  of  different  ordinaries,  each  ordinary  would  take  possession 
of  such  goods  only  as  were  within  his  own  diocese.  Afterwards,  when  the  ordinaries 
came  to  giant  probate  and  letters  of  administration  to  the  persons  entitled  to  the 
po.=ses.sion  of  the  personal  estate  of  deceased  persons,  the  same  rule  with  respect  to 
locality  was  adopted.  To  this  extent  only  the  law  of  this  country  has  recognized 
the  locality  of  personal  property ;  but  the  question  remains,  what  property  does  the 
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nrobate  or  do  the  letters  of  administration,  when  granted,  vest  in  the  executor  or 
administrator.  It  is  clear  that  they  vest  all  the  property  within  the  jurisdiction  of 
the  ordinary  at  the  time  when  the  probate  or  administration  is  granted.  It  is  equally 
clear  that  they  vest  not  only  all  the  property  within  such  jurisdiction  at  the  time  ot 
the  .'rant  but  likewise  all  the  property  of  the  intestate  or  testator  which  at  any  time 
comes  into  such  jurisdiction.  If  this  be  so,  the  property  in  question  would  vest  in 
the  executor  under  this  probate,  although  not  within  the  province  at  the  time  of 
[360]  granting  the  probate.  Suppose  that  a  party  were  to  die  in  London,  leaving 
personal  property  to  a  certain  amount  there,  and  that  letters  of  administration  or 
probate  had  been  granted,  so  as  to  vest  such  property  in  the  administrator  or  executor  ; 
suppose  after  such  grant,  a  ship  to  arrive  from  sea  with  merchandize  of  the  deceased 
on  board  ;  can  it  be  doubted  that  such  merchandize  would  belong  to  the  personal 
representatives  of  the  deceased  1  Looking  at  such  a  case,  without  reference  to  the 
stamp  or  probate  duty,  it  is  quite  clear  that  the  representative  might  sue  for  and  take 
possession  of  such  property.  Since  the  passing  of  the  act  imposing  the  duty,  no  Court 
of  law  would  permit  the  representative  of  the  deceased  in  the  case  put,  to  recover 
this  property  in  trover  upon  a  probate  on  which  a  stamp  had  only  been  impressed 
with  reference  to  the  property  in  London.  To  maintain  such  an  action,  the  duty 
must  have  been  paid  on  the  whole  property  so  sought  to  be  recovered.  In  such  case 
the  party  may,  and  is  required  by  a  provision  of  the  act  to  increase  the  stamp  by 
paying  the  additional  duty. 

[Hayley,  B.  In  the  case  put,  the  property  has  no  locality.  It  is  not  the  case  of 
property  locally  situate  in  another  country.] 

[Lord  Lyndhurst,  L.  C.  B.  Suppose  a  simple  contract  debtor  to  reside  in  Ireland, 
in  which  case  probate  must  be  taken  out  in  that  country,  and,  after  the  death  of  the 
creditor,  the  debtor  to  come  into  England,  and  probate  to  be  taken  out  there  in 
respect  of  property  in  England,  could  the  debt  be  recovered  in  England  under  the 
latter  probate  1  ] 

The  criterion  would  be,  whether  the  executor  obtained  possession  of  the  property 
under  the  probate  in  this  country.  If  he  obtained  possession  under  the  probate 
granted  in  another  country,  he  would  not  be  bound  to  pay  duty  here. 

[361]  [Bayley,  B.  There  is  a  case  (Daniel  v.  Luker,  Dyer,  305  a  ;  I  Roll.  Ab.  908  ; 
Com.  Dig.  Administrator,  (B.  3))  somewhat  analogous  to  the  case  put  by  Lord 
Lyndhurst.  A  party  died  in  England,  leaving  bona  notabilia  in  England  and  Ireland. 
Probate  was  taken  out  in  Ireland  by  the  son,  and  in  England  by  the  widow.  Amongst 
the  bona  notabilia  was  a  bond,  upon  which  the  English  administrator  brought  an 
action,  and  which  the  Irish  administrator  had  released.  The  defendant  in  the  action 
pleaded  the  release  by  the  Irish  administrator,  and  the  issue  ultimately  taken  in  the 
case  was,  whether  the  bond,  at  the  time  of  the  death,  was  in  London  or  in  Dublin ; 
but  there  was  a  mistake  in  the  pleadings.] 

\^'hen  property  is  in  Ireland,  a  probate  must  be  taken  there,  and  that  property  is 
obtained  under  that  probate.  Here,  however,  it  is  clear,  from  the  facts  stated,  that 
the  defendant  obtained  possession  of  the  property  in  question  under  the  probate 
granted  in  this  country,  and  that  the  bank  of  France  acted  on  the  faith  of  that 
document. 

[Bayley,  B.  They  also  took  the  power  of  attorney,  and  a  notarial  copy  of  the 
clause  in  the  will,  by  which  the  party  was  appointed  :  whether  the  property  was 
obtained  under  the  one  or  the  other,  we  cannot  tell.] 

The  parties  must  have  acted  upon  the  probate.  Two  executors  are  appointed  by 
the  will,  and  the  notarial  copy  of  the  clause  of  the  will  would  have  shewn  that  there 
were  two  parties ;  but  the  notarial  exemplification  of  the  probate  would  shew  that  it 
was  granted  to  one  only,  and  that  one  only  executed  the  power  of  attorney :  and 
under  the  power  of  attorney  executed  by  that  one  executor  only,  the  bank  of  France 
proceeded  to  sell  out  the  stock ;  so  that  they  must  have  acted  on  the  faith  of 
the  probate. 

[Bayley,  B.  They  would  be  regulated  by  the  law  of  [362]  England,  by  which, 
though  there  are  two  executors,  one  may  sell ;  and,  therefore,  the  suftering  a  sale  by 
one  does  not  shew  that  they  were  acting  upon  the  authority  of  the  probate.] 

If,  instead  of  receiving  the  proceeds  of  the  property  himself,  they  had  been 
received  tortiously  by  a  third  person  against  the  consent  of'  the  executor,  and  brought 
into  this  country,  could  the  executor  have  recovered  against  such  third  party  without 
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incre;tsing  the  duty  upon  the  probate  ?  In  such  case,  the  executor  would  be  entitled 
to  recover  the  property-  only  by  virtue  of  the  probate,  and  must  have  clothed  himself 
with  an  adequate  authority  to  recover  the  property  by  increasing  the  dutv.  Again, 
if  the  executor  had  been  sued,  there  can  be  no  doubt  but  that  this  property,  upon  a 
plea  of  plene  administravit,  would  have  been  assets  in  his  hands.  He,  therefore,  takes 
it  in  his  character  of  executor,  and  is  liable  in  respect  of  it  in  that  chaiacter. 

In  the  case  of  Imjuu  v.  Fairlie  (2  Simon  &  Stuart,  284),  before  the  present  Master 
of  the  Rolls,  the  party  died  in  India  ;  and  one  of  the  arguments  urged  at  the  bar  was, 
that  the  administration  ought  to  have  been  taken  out  in  this  country  ;  and  the  Master 
of  the  Rolls  says  :  "  It  must  be  observed,  that  this  suit  has  proceededirregularly.  This 
Court  cannot  administer  any  personal  estate  without  having  the  personal  representative 
before  it ;  and  this  suit  is  defective  throughout,  for  want  of  such  personal  representa- 
tive, though  the  objection  comes  now  too  late  to  be  corrected."  Now,  in  that  case, 
the  party  appointed  the  personal  representative  was  before  the  Court,  but  no  probate 
had  been  taken  out,  and  therefore  he  was  not  regularly  before  the  Court. 

The  proper  criterion  in  the  present  case  seems,  upon  the  whole,  to  be,  whether  the 
defendant  received  in  England  [363]  this  property  in  his  character  of  executor,  as 
assets  to  be  administered  by  him  in  this  country.  If  so,  it  is  clearly  part  of  the  estate 
and  efl'ects  of  the  deceased,  and  liable  to  the  probate  as  well  as  to  the  legacy  duty. 

Merewether,  Serjt.,  for  the  defendant.  This  property  was  not  liable  to  the 
probate  duty.  It  is  necessary,  in  the  outset,  to  distinguish  the  probate  from  the 
legacy  duty.  It  has  been  already  decided  (Ex  parte  Ewin,  ante,  153),  that  legacy 
duty  would  be  payable  ;  and,  in  the  course  of  that  decision,  a  distinction  was  expressly 
taken  between  the  legacy  and  the  probate  duty.  The  Lord  Chief  Baron  said,  in  that 
case — "Upon  what  grounds  is  it  contended,  that  this  estate  is  not  liable?  Because 
the  duties  on  probates  and  administrations  would  not  have  extended  to  this  particular 
fund.  This  argument  does  not  appear  to  me  to  make  any  difference  in  this  case.  By 
the  act  of  Parliament,  the  duty  upon  the  probate  is  only  imposed  in  respect  of  that 
fund  which  the  executor  is  to  obtain  in  a  particular  province  in  this  country  by  force 
of  that  probate.  If  there  be  a  personal  estate  in  the  province  of  York  and  Canterbury, 
and  a  probate  be  taken  in  the  province  of  York,  the  duty  is  paid  upon  the  property  in 
that  province  only,  and  it  is  not  paid  upon  the  other  propertj'  until  a  probate  be 
taken  in  the  province  of  Canterbury."  Mr.  Baron  Bayley  also  proceeded  on  the  same 
ground  :  after  having  disposed  of  the  cases  of  Bruce  v.  Bruce,  and  Somerville  v. 
SomerviUe,  he  says,  "Now  the  probate  duty  is  only  with  reference  to  the  situs  of  the 
property,  within  the  limit  of  the  probate.  In  the  course  of  tiie  argument,  the  case 
was  put  of  a  Y^ork  administration,  and  a  Canterbury  administration  ;  the  duty  with 
reference  to  those  will  be  regulated  by  the  amount  of  property  in  each  of  those 
dioceses  ;  but,  if  there  is  other  property  not  in  those  dioceses,  but  property  abroad 
with  rc-[364]  ference  to  which  there  may  be  no  probate  essential,  or  with  respect  to 
which  the  only  probate  will  be  the  probate  belonging  to  that  country,  that  will  not 
be  taken  into  the  amount  of  duty  paid  cither  upon  the  Canterbury  administration,  or 
the  York  administration."  The  dicta  in  that  case,  though  only  obiter  dicta,  are 
supported  by  the  law  and  by  authority.  It  has  been  contended  on  the  other  side, 
that  this  property  would  be  assets  in  the  hands  of  the  executor.  That,  however,  is 
not  the  question  here.  The  real  question  is,  whether  there  is  any  statute  which 
imposes  the  probate  duty  upon  this  property.  The  words  of  the  38th  section,  which 
is  the  material  section  of  the  act  of  the  55  Geo.  3,  c.  184,  which  imposes  the  duty  in 
question,  are,  "  that  no  Ecclesiastical  Court  or  person  shall  grant  probate  of  the  will, 
or  letters  of  jidministration  of  the  estate  and  effects  of  any  person  deceased,  without 
first  requiring  and  receiving  from  the  person  or  persons  applying  for  the  probate  or 
letters  of  administration,  or  from  some  other  competent  person  or  persons,  an  affidavit, 
&c.,  that  the  estate  and  effects  of  the  deceased,  for  or  in  respect  of  which  the  probate 
or  letters  of  administration  is  or  are  to  be  granted,  exclusive  of  what  the  deceased 
shall  have  been  possessed  of  or  entitled  to  as  a  trustee  for  any  other  person  or  persons, 
and  not  beneficially,  &c.,  in  order  that  the  proper  and  full  stamp  duty  may  be 
paid,  &c."  And  reference  is  made  to  the  third  part  of  the  schedule,  where  the  same 
words  are  used  as  denoting  the  property  in  respect  of  which  the  duty  is  to  be  paid  ; 
not  the  property  to  be  administered  ;  not  the  assets  ;  but  that  in  respect  of  which  the 
aflraiiiistration  is  granted.  It  is  agreed,  that,  with  respect  to  the  distribution  of  personal 
property,  the  situs  is  not  the  matter  to  be  looked  to.     That  was  decided  in  Somerville  v. 
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Somerville  (5  Ves.  750)  and  Bruce  v.  Bruce  (2  Bos.  &  Pul.  229,  ii.).  It  is  also  contended, 
[365]  that,  as  far  as  relates  to  the  granting  of  the  probate,  the  jurisdiction  is  regulated 
by  the  locality  of  the  property.  If  there  should  be  property  in  this  country  existing 
in  two  provinces,  there  must  be  sepaiate  probates  granted  in  each  of  them  ;  and  it  is 
clear  that  it  is  the  situs  of  the  property  which  gives  the  jurisdiction  to  the  ordinary. 
Sir  Wm.  Blackstone  (2  Bl.  Com.  508,  509)  has  taken  great  pains  in  sifting  the 
authorities  upon  this  subject,  and  has  given  the  result  of  them.  He  says :  "If  all 
the  goods  of  the  deceased  lie  within  the  same  jurisdiction,  a  probate  before  the  ordinary, 
or  an  administration  granted  by  him,  aie  the  only  proper  ones  ;  but  if  the  deceased 
had  bona  notabilia  or  chattels  to  the  value  of  lOO.s.  in  two  distinct  dioceses  or  jurisdic- 
tions, then  the  will  must  be  proved,  or  administration  taken  out,  before  the 
Metropolitan  of  the  province,  by  way  of  special  prerogative."  "  Which  prerogative 
(properly  understood),  is  grounded  upon  this  reasonable  foundation,  that,  as  the 
bishops  were  themselves  originally  the  administrators  to  all  intestates  in  their  own 
dioceses,  and  as  the  present  administrators  are,  in  effect,  no  other  than  their  officers 
or  substitutes,  it  was  impossible  for  the  bishops,  or  those  who  acted  under  them,  to 
collect  any  goods  of  the  deceased,  other  than  such  as  lay  within  their  own  dioceses, 
beyond  which  their  episcopal  authority  extends  not."  The  Legislature  has  drawn  a 
distinction  in  the  language  used  with  respect  to  the  duty  upon  probates  and  legacies. 
As  to  probates,  the  duty  is  to  be  paid  upon  the  estate  and  effects  for  or  in  respect  of 
which  the  probate  or  letters  of  administration  are  granted  ;  but,  with  respect  to 
legacies,  it  refers  to  the  payment  and  discharge.  The  legacy  duty  is  therefore  payable 
for  every  legacy,  specific  or  pecuniary,  charged  upon  personal  or  moveable  estate,  and 
which  shall  be  paid,  delivered,  retained,  satisfied,  or  discharged  ;  and  the  same  distinc- 
tion was  taken  in  the  case  of  [366]  Euin  (ante,  15.3),  before  this  Court.  The  Court 
there  expressly  said,  that  the  legatee  should  pay  the  legacy  duty,  because  the  legacy 
was  paid  to  him  in  this  country.  The  distribution  and  payment  is  that  upon  which 
the  legacy  duty  attaches ;  but  the  locality  of  the  property  at  the  time  of  the  death 
of  the  party  regulates  its  liability  to  the  payment  of  the  probate  duty. 

The  next  consideration  is,  whether  there  is  any  foundation  for  the  argument  used 
on  the  other  side,  that  the  locality  may  shift  after  the  death  of  the  party,  or  whether 
it  is  to  be  determined  at  the  time  of  the  death  of  the  testator.  The  form  of  the 
probate  is  the  best  test  of  the  property  in  respect  to  which  it  is  granted.  It  runs 
thus:— "the  deceased  having  while  living,  and  at  the  time  of  his  death,  goods,  &c., 
indivers  jurisdictions,  by  reason  whereof  the  proving  &c.  and  administration  of  the 
said  goods,  and  also  the  auditing,  allowing,  and  final  discharging  the  amount  thereof, 
appertain  to  us,  and  not  to  any  inferior  judge." 

The  power  given  in  certain  eases  to  alter  and  increase  the  probate,  does  not  affect 
this  question  ;  it  relates  only  to  cases  where  a  portion  of  the  property  would  be  beyond 
the  pecuniary  limits  of  the  administration,  and  not  known  at  the  time ;  and  in  order 
to  cover  the  mistake  in  the  oath,  power  is  given  to  alter  it;  but  there  is  nothing  to 
meet  the  present  case,  or  to  shew  that  the  probate  duty  is  to  be  increased  where 
property  is  subsequently  brought  within  the  local  scope  of  the  probate.  By  the  32nd 
clause  of  the  act  imposing  the  probate  duty,  a  party  not  proving  is  liable  to  most 
severe  penalties ;  and  supposing  these  rentes  had  been  the  only  property  of  which 
the  testator  died  possessed,  is  the  executor  to  be  liable  to  the  penalty  because  he  had 
not  proved  in  respect  of  them?  It  would  suiely  be  going  a  great  way,  if  the  Court 
were  to  hold  that  he  is  to  obtain  probate,  subject  to  a  penalty  for  [367]  all  property 
in  respect  of  which  the  probate  is  not  granted.  It  is  impossible  that  he  would  be 
liable  to  the  penalty ;  and,  if  he  is  not  so  liable,  this  cannot  be  property  in  respect  of 
which  the  probate  is  gi'anted.  The  92nd  canon  (4  Burn's  Eccl.  L.  235)  ordains,  that 
all  chancellors,  or  otticials,  or  any  other  exercising  ecclesiastical  jurisdiction  whatsoever, 
shall,  at^ the  first,  charge  with  an  oath,  all  persons  called,  or  voluntarily  appearing 
betore  them  for  the  probate  of  any  will,  or  the  administration  of  any  goods,  whether 
they  know  or  firmly  believe  that  the  party  deceased  had,  at  the  time  of  his  death, 
any  goods  or  good  debts  in  any  other  diocese  or  dioceses,  or  peculiar  jurisdictions 
withm  that  province,  than  that  wherein  the  said  party  died.  This  establishes  the 
dilierence  between  the  jurisdictions,  an<l  that  it  is  to  be  defined  by  the  property  that 
the  deceased  had,  at  the  time  of  his  death,  within  the  jurisdiction.     The  93rd  cauon  (b) 

(b)  4  Burn's  Eccl.  L.  236.     These  canons,  with  others,  were  made  by  the  clergy  in 
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directs,  "  That  no  Judge  of  the  Archbishop's  Prerogative  shall  henceforward  cite,  or 
cause  to  be  cited,  ex  officio,  any  person  whatsoever,  to  any  of  the  aforesaid  intents, 
unless  he  have  knowledge  that  the  party  deceased  was,"  at  the  time  of  his  death' 
possessed  of  goods  and  chattels  in  some  other  diocese  or  dioceses,  or  peculiar  jurisdic- 
tion within  that  province  "  Therefore,  it  seems  to  be  quite  clear,  that  the  power  and 
jurisdiction  of  the  Ecclesiastical  Courts  is  limited  by  the  local  position  of  the  property 
at  the  time  of  the  testator's  or  intestate's  death  ;  and  that  it  cannot  apply  to  property 
brought  into  the  jurisdiction  after  the  death  of  the  testator. 

The  argument  on  the  other  side  assumes,  that  this  property,  which  was  brought 
into  England,  had  been  obuin-[368]-ed  in  France,  under  the  probate  ;  but  the  fact  is 
directly  the  reverse.  It  was  not  obtained  under  the  probate,  but  by  virtue  of  the 
will.  The  party  was  dead,  and  the  property  was  to  go  to  his  successor.  Such 
succession  is  to  be  ascertained  by  the  disposition  of  the  party  who  has  died,  that  is, 
by  his  will ;  and  a  sufficient  title  is  given  by  the  law  of  all  countries  under  the  will. 
The  fact,  that  the  government  in  France,  under  whose  authority  it  was  paid  over, 
were  not  satisfied  with  the  act  of  the  Ecclesiastical  Court,  is  clear,  from  their  requiring 
proof  of  the  death  of  the  intestate,  which,  if  they  had  relied  upon  the  decision  of  our 
Ecclesiastical  Court,  would  have  been  unnecessary.  In  Taurton  v.  Flower  (.3  P.  Wms. 
371),  Lord  Chancellor  Talbot  said,  "That  although  the  letters  of  administration  had 
been  obtained  in  France,  the  Court  could  take  no  notice  of  what  was  done  in  a 
Spiritual  Court  beyond  sea,  upon  that  subject."  So,  in  France,  they  would  not  take 
notice  of  the  decision  of  our  Courts,  but  they  would  take  notice  of  an  act  done  by  the 
party  whose  property  these  i-entes  were.  In  a  Court  of  Law  in  this  country,  they 
would  not  take  notice  of  a  French  probate,  and  it  may,  therefore,  be  assumed,  that 
the  English  probate  would  not  be  acted  upon  in  France.  .And,  in  Jannci/  v.  Sealey 
(1  Ver.  397),  it  was  decided,  that  where  all  the  property  of  a  person  dying  abroad 
was  in  a  foreign  country,  the  will  need  not  be  proved  here. 

FoUett,  in  reply.  The  cases  cited  for  the  defendant  establish,  that  the  Courts  of 
this  country  do  not  recognise  the  acts  of  foreign  Spiritual  Courts,  and  therefore  shew, 
that  an  executor,  seeking  to  recover,  in  this  country,  property  locally  situate  abroad, 
at  the  time  of  his  testator's  death,  must  take  out  probate  in  this  country  for  that 
[369]  purpose ;  and  he  must,  therefore,  clearly  be  liable  to  the  payment  of  probate 
duty  ou  such  property. 

Cur.  adv.  vult. 

Lord  Lyndhurst.  This  case  arises  out  of  the  statute  55  Geo.  3,  c.  184,  by 
which  a  stamp  duty  is  imposed  upon  the  probate  of  "ills.  By  the  terms  of  the  act 
the  amount  of  the  duty  is  regulated  by  the  value  of  the  estate  and  effects  for  or  in 
respect  of  which  the  probate  is  granted ;  and  the  question  therefore  is,  for  or  in 
respect  of  what  estate  and  efl'ects  was  the  probate  granted  in  the  pi esent  instance. 
Formerly,  in  cases  of  intestacy,  the  ordinary,  or  spiritual  judge  had  a  right  to 
administer.  "The  probate  of  wills  (as  Blackstone  (2  Com.  494)  observes)  followed 
of  course,  for  it  was  thought  just  and  natural,  that  the  will  of  the  deceased  should  be 
proved  to  the  satisfaction  of  the  prelate  whose  right  of  distributing  his  chattels  for 
the  good  of  his  soul  was  superseded  thereby."  But  when  probate  was  passed  (that 
is,  when  the  ordinary  has  declared  that  he  is  satisfied  as  to  the  will),  the  executor 
derives  his  power  not  from  the  probate,  but  from  the  will.  Ashurst,  J.  {Smith  v. 
Milks,  1  T.  R.  480),  says  expressly,  "The  executor  has  a  right,  immediately  upon 
the  death  of  the  testator ;  probate  is  a  mere  ceremony,  but,  when  passed,  the  executor 
does  not  derive  his  title  under  the  probate,  but  under  the  will.  Probate  is  only 
evidence  of  his  right."  So,  Plowden,  280,  probate  is  but  a  confirmation  and  allowance 
of  what  the  testator  has  done.  The  jurisdiction  to  grant  probate  is  regulated  by 
the  place  of  the  testator's  death,  and  the  local  situation  of  his  effects  at  the  time  of 
his  death.  If,  for  example,  he  die  in  one  diocese,  and  have  bona  notabilia,  that  is, 
goods  to  the  value  of  51.,  at  the  time  of  his  death,  in  another  diocese  of  the  same 
province,  the  jurisdiction  belongs  to  the  metropolitan.  If  he  have  also,  at  the  time  of 
his  death,  effects  to  the  above  amount  in  more  than  one  diocese  of  the  other  pro-[370]- 
vince,  the  archbishops  shall,  in  each  province,  grant  a  probate  according  to  the  bona 

a  convocation.  1  Jac.  I.  1603.  They  received  the  royal  assent,  but  were  not  confirmed 
by  Parliament,  and  therefore  do  not  proprio  vigore  bind  the  laity.  See  Str.  1056 ; 
2  Atk.  650. 
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executor  thinks  fit,  he  may  remove  the  goods  from  one  jurisdiction  to  another,  he 
may  shift  them  from  jurisdiction  to  jurisdiction.  But  this  does  not  alfect  the  right 
of  erantincr  probate,  which  is  regulated  by  the  local  situation  of  the  efiects  at  the 
testator's  death.(/')  If  they  are  removed  into  another  jurisdiction,  it  is  not  necessary 
to  obtain  any  sanction  or  authority  from  such  jurisdiction. 

But  it  is'said,  that  the  property,  in  this  case,  was  part  of  the  assets  of  the  testator, 
and  was  received  as  such  by  the  executor ;  undoubtedly  these  rents  did  form  a  part 
of  the  testator's  assets.  The  effects  of  the  testator  are  assets  wherever  situated, 
whether  at  home  or  abroad  ;  and  such  effects  as  are  in  a  foreign  country  at  the  time 
of  the  testator's  death,  although  they  remain  and  are  wholly  administered  there  by 
the  executor,  are  equally  assets.  But  probate  is  not  granted  m  respect  of  the  assets 
generally,  but  in  respect"  of  such  part  of  them  as  are  at  the  testator's  death  within 
the  jurisdiction  of  the  spiritual  judge  by  whom  it  is  granted. 

It  was  also  urged,  that  the  property,  in  this  case,  was  obtained  by  mcjiis  of  the 
probate,  and  was,  therefore,  liable  to  the  duty.  It  is  true,  that  a  notarial  copy  of  the 
probate,  and  a  notaiial  certificate  of  the  burial  of  the  testator,  and  a  notarial  copy  or 
extract  of  the  will,  shewing  the  appointment  of  the  defendant  as  executor,  were  pro- 
duced at  the  [371]  bank  oi  France  ;  upon  which  the  bank,  without  the  intervention, 
as  it  seems,  of  any  tribunal,  allowed  the  rentes  to  be  sold  :  they  appear  to  have  been 
satisfied  by  those  documents  that  the  defendant  was  executor,  and  entitled  to  the 
property,  and  they  acted  accordingly.  Whether  they  would  have  been  satisfied  by 
any  other  evidence,  and  without  the  production  of  the  copy  of  the  probate,  we  have 
no  means  of  determining.  But,  admitting  that  the  production  of  the  notarial  copy  of 
the  probate  was  necessary  to  satisfy  the  bank  of  the  title  of  the  executor,  still  that 
circumstance  does  not  appear  to  us  to  affect  the  question,  which  is,  whether  the 
probate  was  granted  for  or  in  respect  of  this  property.  It  could  not  be  granted  for 
or  in  respect  of  it,  because  the  property  was,  at  the  death  of  the  testator,  in  a  foreign 
country,  and  consequently  out  of  the  jurisdiction  of  the  spiritual  judge.  In  the  case 
of  Logan  v.  Fairlie,  which  was  cited,  funds  were  remitted  from  India  to  England  after 
the  testator's  death.  The  learned  Judge,  upon  the  facts  before  him,  considered  that 
portion  of  the  funds  as  administered  here,  and  that  a  legacy  duty  was  therefore 
payable.  But  it  is  not  the  administration  of  assets  that  renders  the  probate  duty 
payable,  but  the  local  situation  of  the  assets  at  the  testator's  death.  We  think, 
therefore,  the  verdict  should  be  entered  for  the  defendant. 

Verdict  for  the  defendant. 

After  the  judgment,  Follett  applied,  on  behalf  of  the  Attorney-General,  to  turn 
the  case  into  a  special  verdict,  insisting  that  the  Attorney-General,  by  virtue  of  his 
office,  might  demand  it. 

Merewether  resisted  the  application. 

Bayley,  B.  I  know  not  by  what  authority  we  can  convert  a  statement  of  facts 
into  a  finding  upon  oath,  except  by  the  consent  of  the  parties. 

[372]  Lord  Lyndhurst,  L.  C.  B.  If  the  prerogative  exists,  it  may  be  exercised 
by  the  officers  of  the  Crown,  without  the  assistance  of  the  Court.  The  Court  will 
not  interfere.(a)- 

(a)i  But  if  there  are  bona  notabilia  in  different  dioceses  of  one  province,  and  in  one 
diocese  only  of  the  other,  in  respect  to  the  former  the  archbishop  shall  have  the 
probate,  in  respect  to  the  latter  the  particular  bishop.     Off.  Ex.  48. 

(b)  The  property  in  this  case  was  bonum  notabile  in  France,  out  of  the  jurisdiction 
of  the  spiritual  Courts  of  this  country. 

(a)'-  The  case  stood  over  until  the  sittings  after  Term,  to  enable  the  Crown  officers 
to  consider  this  question.  In  the  result,  the  judgment  of  the  Court  was  acquiesced 
in,  the  Attorney-General  being  of  opinion,  as  the  reporters  are  informed,  that,  if  the 
prerogative  existed,  it  ought  not  to  be  enforced. 

It  seems  difficult  to  answer  the  observation  of  Mr.  B  Bayley ;  and  yet,  even  in 
modern  times,  this  prerogative  has  been  acted  upon.  In  The  AHorneii-Gtneral  v. 
Bacchus,  9  Price,  30,  the  Court  gave  judgment  for  the  defendants ;  "  whereupon 
Shepherd,  for  the  Crown,  moved  to  turn  the  case  into  a  special  verdict,  which,  as  the 
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Evans  v.  Duxcombe.  Exch.  of  Pleas.  1831.— Semble— That  an  attorney,  not  of 
this  Court,  practising  in  this  Court  through  a  clerk  in  court,  is  subject  to  the 
summary  jurisdiction  of  this  Court.— Semble — That  the  Court  will  compel  an 
attorney  to  perform  an  undertaking  entered  into  by  him,  notwithstanding  it  is 
void  by  the  statute  of  frauds,  and  no  action  can  be  brought  upon  it. 

[S.  C.  1  Tyr.  283 ;  9  L.  J.  Ex.  (0.  S.)  82.] 

Notice  of  trial  having  been  given  in  this  ca.se,  Mr.  Green,  who  acted  throughout 
the  cause  as  the  attorney  for  the  defendant  through  a  clerk  in  court,  gave  the 
following  undertaking :  "  I,  the  undersigned,  agree  to  pay  the  debt  and  costs  in  this 
action,  16th  July,  1830.  John  Green."  In  consequence  of  this  undertaking,  the 
plaintiff  did  not  proceed  to  trial ;  but  Mr.  Green  afterwards  refused  to  pay  the  debt 
and  costs. 

Chilton  moved  for  a  rule  to  shew  cause  why  Mr.  Green  [373]  should  not  pay  the 
debt  and  costs  in  the  action,  and  also  the  costs  of  the  application. 

The  first  difficulty  in  this  case  is,  that  the  party  against  whom  this  application  is 
made  is  not  an  attorney  of  this  Court,  but  conducted  this  suit  through  a  clerk  in 
court,  his  agent.  It  may,  therefore,  be  said,  that,  not  being  an  officer  of  this  Court, 
this  Court  cannot  exercise  a  summary  jurisdiction  over  him.  No  solemn  decision  is 
reported  upon  this  subject,  but  there  are  several  instances  in  which  such  an  applica- 
tion has  been  granted. 

[Bayley,  B.  As  at  present  advised,  I  think  tha^  we  ought  not  to  grant  this 
rule,  unless  some  instance  can  be  produced  in  which  such  an  application  has  been 
entertained.] 

In  I'ayrm  v.  Johnson(a)  an  attachment  was  granted  against  an  attorney,  not  of 
this  Court,  for  the  non-payment  of  a  sum  of  money  pursuant  to  his  undertaking. 
And  in  Uuukon  v.  Handley,{h)  this  Court  granted  a  rule  call-[374]-ing  upon  an 
attorney  of  the  Court  of  King's  Bench  to  shew  cause  why  he  should  not  enter  an 
appearance  pursuant  to  his  undertaking,  which  rule  was  afterwards  made  absolute. 

In  the  latter  case,  the  attorney  did  nothing  in  the  suit,  but  merely  undertook  to 
appear,  which  he  could  only  do  through  a  clerk  in  court ;  here,  however,  the  attorney 
has  conducted  this  suit  throughout.     That,  therefore,  is  a  much  stronger  instance 

defendant  would  not  consent,  the  Court  refused  ;  but  afterwards,  Sir  Robert  Gifford 
demanded  it  as  a  matter  of  right  by  \-irtue  of  his  office,  and  the  Court  conceded  the 
point.  The  following  rule  was  drawn  up: — Hilary  Term,  1  Geo.  4,  12th  February, 
1820.  Upon  the  motion  of  Sir  Robert  Gifford,  Knt ,  his  Majesty's  Attorney-General, 
on  behalf  of  his  Majesty,  praying  that  the  case  made  in  this  cause  for  the  opinion  of 
the  Court  may  be  turned  into  a  special  verdict  for  the  judgment  of  the  Court,  it  is  by 
the  Court  hereby  ordered  as  prayed. 

(a)  Payne  v.  Johvson.  Exchequer,  Trinity  Term,  1787. 
Upon  the  motion  of  Mr.  Gibbs,  of  counsel  for  James  Parsons,  the  defendant's  late 
solicitor,  and  reading  the  rule  made  in  this  cause,  of  the  21st  day  of  May  last,  and 
the  affidavit  of  William  Proby,  it  is  ordered  that  an  attachment  against  Walter  Hill, 
gentleman,  for  non-payment  of  the  sum  of  81.  4s.  3d.  allowed  to  the  said  James 
Parsons  upon  the  taxation  of  his  bill  of  costs  pursuant  to  the  undertaking  of  the  said 
Walter  Hill  in  that  respect,  and  of  the  further  sum  of  81.  18s.  4d.  allowed  to  the  said 
James  Parsons  for  his  costs  of  taxing  his  bill  of  costs. 

(b)  Hiulsm  V.  Haiidky.     Exchequer,  Trinity  Terra,  1830. 

A  quo  minus  having  issued  against  the  defendant,  Maudsley,  an  attorney  of  the 
King's  Bench,  indorsed  upon  the  writ  an  undertaking  to  appear.  No  appearance 
having  been  entered  for  the  defendant — 

Chilton  obtained  a  rule,  calling  upon  Maudsley  to  shew  cause  why  he  should  not 
cause  an  appearance  to  be  entered  for  the  defendant,  pursuant  to  his  undertakmg, 
and  whv  the  defendant  should  not  plead  instanter,  and  take  short  notice  of  trial ; 
and  why  Maudsley  should  not  pay  the  costs  of  the  application,  an  1  the  cost.s,  if  any, 
caused  "by  his  neglecting  to  appear  for  the  defendant. 

This  rule  was  afterwards  made  absolute. 
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than  the  present.  Indeed,  a  contrary  doctrine  would  paralize  the  summary  jurisdic- 
sion  of  the  Courts  over  attornies,  a  jurisdiction  highly  beneficial  to  clients  ;  for  if  the 
Court  could  not  act  in  this  instance,  an  attorney  of  one  Court  might  always  practise 
in  another  Court,  through  another  attorney  of  that  Court,  with  impunity.  Over  the 
clerk  in  court  the  Court  cannot  exercise  its  authority,  for  he  is  but  the  agent,  in  no 
way  implicated  in  the  transaction.  The  circumstance  of  an  attorney  practising 
through  an  agent  gives  the  Court  a  jurisdiction  over  the  principal. 

Secondly,  it  may  be  said,  that  no  action  can  be  brought  upon  this  undeitaking, 
and  that,  therefore,  the  Court  will  not  interfere  in  a  summary  mode.  Upon  this 
point,  likewise,  there  is  no  reported  case  ;  but  the  Court  of  King's  Bench  have  deter- 
mined. In  re  Greaves,{a)  that  an  at-[375]-torney,  being  conusant  of  the  law,  shall 
not,  by  entering  into  an  undertaking  which  cannot  be  enforced  by  action,  deprive 
the  party  of  his  remedy,  and-take  advantage  of  his  own  wrong. 

[376]  Baylev,  B.  I  feel  a  very  great  difficulty  in  saying  that  the  Court  can, 
upon  a  summary  application,  enfoi'ce  the  performance  of  a  contract  which  could  not 
be  enforced  by  action  ;  but  the  case  cited  is  certainly  an  authority  foi'  the  application. 

With  respect  to  the  first  question,  it  is  advisable  that  that  should  be  considered, 
because  it  is  very  important  that  the  Court  should  exercise  a  jurisdiction  over 
attornies  practising  through  their  agents  in  this  Court.  There  can  be  no  doubt  but 
that  the  country  attorney  was,  properly  speaking,  the  attorney  in  the  cause,  and  that 
the  clerk  in  court  was  merely  the  agent ;  and,  therefore,  if  there  has  been  misconduct, 
it  is  particularly  desirable  that  the  Court  should  have  the  power  of  exei'cising  their 

(a)  In  re  Greaves,  Gent.     King's  Bench,  Hilary  Term,  1827. 

An  action  having  been  commenced  in  the  Common  Pleas,  and  judgment  obtained, 
Greaves,  an  attorney  of  the  Court  of  King's  Bench,  but  not  an  attorney  of  the 
Common  Pleas,  who  was  attorney  for  the  defendant,  proposed  to  compromise  the 
action,  and  agreed  verbally  to  give  his  two  promissory  notes  for  the  debt  and  costs, 
payable  at  six  and  nine  months,  in  consideration  of  the  plaintiff'  staying  proceedings. 
This  was  accepted  by  the  plaintiff;  but  Greaves  afterwards  declined  to  give  the 
bills;  whereupon  Alderson  obtained  a  rule  calling  upon  Gieaves  to  pay  the  debt 
and  costs. 

Holroyd  shewed  cause.  There  is  no  cause  depending  in  this  Court,  and  the 
undertaking  by  Greaves  is  not  necessarily  connected  with  "his  character  of  attorney. 
The  only  case.?  in  which  the  Court  will  interfere  in  a  summary  way  against  an 
attorney,  are  either  for  something  done  or  omitted  in  a  cause  or  proceeding  depending 
in  Court,  or  where  an  attorney  is  employed  in  a  matter  so  connected  with  his  profes- 
sional character  as  to  afford  a  presumption  that  his  character  formed  the  ground  of 
his  employment  by  the  client  In  such  cases  the  Court  will  interfere  in  a  summary 
way,  to  compel  an  attorney  faithfullv  to  execute  a  trust  reposed  in  him.  This 
appears  by  the  cases  of  //(  re  Aitkin,  4  B  &  Aid.  47  ;  In  re  Knii/ht,  1  Bingh.  91  ;  and 
De  II  oolj,'  and  Othns  v.  ,  2  Chit   Rep.  68.     But  the  promise  is  void  bv  the 

statute  of  frau.is;  for  the  original  defendant  still  remained  liable,  and  this  under- 
taking should  have  been  in  writing.  Now,  it  is  not  usual  for  Courts  to  interfere  to 
enforce  a  mere  parol  promise,  where  there  is  nothing  ciiminal.  In  Be,d  v.  Langd^ff, 
I  nils.  371,  bail  enteied  into  a  recognizance  at  the  request  of  the  defendant's 
attorney  who,  m  consideration  thereof,  promised  to  save  them  harmless  ;  afterwards, 
the  goods  of  the  bail  having  been  taken,  a  motion  was  made,  that  the  attornev  should 
make  satisfaction  to  the  bail;  sed  per  cur.— This  is  only  a  Ijreach  of  a  parol  'promise, 
and  we  cannot  interfere  m  a  summary  way,  here  being  nothing  criminal. 

Alderson,  contra,  was  stopped  by  the  Court. 
■  ^r  ^"''  ■'^^'^"  supposing  the  undertaking  to  be  void  by  the  statute  of  frauds, 
tins  Court  may,  nevertheless,  exercise  a  summary  jurisdiction  over  one  of  its  own 
otticers,  an  attorney  of  the  Court.  The  undertaking  was  given  by  the  party  in  his 
character  of  attorney,  and  in  that  character  the  Court  may  compel  him  to  perform  it. 
An  attorney  is  conusant  of  the  law  ;  and  if  he  give  an  undeitaking  which  he  must 
know  to  be  void,  he  shall  not  be  allowed  to  take  advantage  of  his  own  wrong,  and 
say  that  the  undertaking  cannot  be  enforced. 

Rule  absolute.  The  party  to  pay  the  amount  of  the  first  note,  and  the  costs  of 
ttie  application,  within  ten  days,  and  the  amount  of  the  second  note,  within  nine 
months  from  the  time  of  the  agreement. 
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summary  jurisdiction  over  the  country  attorney.  In  the  case  cited,  however,  from 
the  Court  of  King's  Bench,  the  action  in  which  the  undertaking  was  given  was  in  the 
Court  of  Common  Pleas,  and  yet,  as  the  party  was  not  an  attorney  of  that  Court  the 
application  was  made  in  the  Court  of  King's  Bench.  Here,  likewise,  the  party  is  not 
an  attornej'  of  this  Court,  in  which  the  action  is  brought ;  and,  therefore,  that  case  is 
certainly  a  strong  instance  against  making  the  application  in  this  Court.  The  founda- 
tion of  the  jurisdiction  of  the  Court  exercised  in  such  cases  is,  that  the  party  is  an 
attorney  of  the  Court  in  which  the  application  is  made ;  upon  this  principle  the  Court 
of  King's  Bench  must  have  acted.  I  cannot,  however,  but  think,  that  it  is  very 
desirable  that  this  Court  should  have  a  control  over  all  [377]  persons  who  practise 
or  conduct  a  suit  in  this  Court :  hut  if,  upon  inquiry,  it  should  turn  out  that  the 
practice  has  been  to  apply  to  the  Court  of  which  the  party  is  an  attorney,  that 
course  must  be  adhered  to. 

Kule  nisi. 

No  cause  was  shewn  against  the  rule,  which  was  made — 

Absolute.(a) 


Bagnall  r.  Shipham.  Exch.  of  Pleas.  1831.— The  rule  to  change  the  venue  is,  in 
this  Court,  a  rule  nisi,  which  makes  itself  absolute,  unless  cause  be  shewn  on  or 
before  the  day  mentioned  in  the  rule  ;  and  affidavits  sworn  after  that  day,  cannot 
be  used  to  shew  cause. — The  venue  can  be  brought  back  to  the  original  county  in 
which  it  was  laid,  onlj'  upon  an  undertaking  to  give  material  evidence  in  that 
county. 

[S.  C.  9  L.  J.  Ex.  (0.  S.)  82.] 

A  rule  nisi  to  change  the  venue  from  the  county  of  A.  to  the  county  of  B.  having 
been  obtained  in  this  case,  upon  the  usual  affidavit — 

Sir  \Vm.  Owen  now  offered  to  shew  cause  against  that  rule,  but — 

Chilton  interposed,  and  objected  that  the  affidavits  in  answer  to  the  rule,  which 
were  sworn  after  the  day  upon  which,  by  the  practice  of  the  Court,  the  rule  was 
absolute,  could  not  be  read. 

[378]  Bayley,  B.  By  the  practice  of  this  Court,  the  rule  was  absolute  before  these 
affidavits  were  sworn ;  we  must  conform  to  the  practice,  and  the  affidavits  cannot  be 
read  to  shew  cause. 

Sir  Wm.  Owen  then  moved  to  bring  back  the  venue  to  the  county  of  A.,  upon  an 
undertaking  to  give  material  evidence  in  the  county  of  A.,  or  in  the  county  of  C,  it 
appearing  upon  his  affidavits  that  the  cause  of  action  arose,  not  in  the  county  of  B., 
but  in  the  county  of  C.  :  and  he  relied  upon  the  cases  of  Boivden  v.  Glasion  (5  Price, 
3.o9),  Hunt  V.  Brllgeford  (5  Taunt.  259),  Neah  v.  Nevill  (6  Taunt.  56.5),  Savory  v.  Spooner 
(6  id.  565;  2  .Marsh.  278),  Pmvel  v.  Rick  (7  Taunt.  178;  2  Marsh  494),  and  Smith 
V.  fFalker  (2  Moore,  64  ;  8  Taunt.  169). 

Chilton,  contra,  submitted,  that  the  practice  of  this  Court  differed  from  that  of  the 
Court  of  Common  Pleas,  and  cited  Emery  v.  Eniery  (6  Price,  336),  in  which  this  Court 
decided,  that  the  plaintiff  could  only  bring  the  venue  into  the  county  in  which  it  was 
originally  laid,  by  undertaking  to  give  material  evidence  in  that  county. 

Bayley,  B.  It  may  be  desirable  that  the  practice  of  all  the  Courts  should  be 
assimilated ;  but,  until  that  is  done,  we  are  bound  by  the  practice  of  this  Court.  That 
practice  has  been  correctly  stat«d  by  Mr.  Chilton  ;  and  unless  the  plaintiff  will  under- 

(a)  This  case  was  spoken  to  on  several  days,  and  the  above  is  the  result  of  the 
discussion. 

On  complaint  of  one  of  the  defendant's  bail,  of  his  having  been  made  liable  to  pay 
the  plaintiff's  debt  and  costs,  by  a  prosecution  on  the  bail  bond,  through  the  mis- 
conduct of  Mr.  Skinner,  an  attorney  employed  for  the  defendant,  who  had  put  in 
bail  in  the  Court  of  King's  Bench  instead  of  this  Court,  a  rule  was  made  absolute 
upon  him  to  reimburse  the  bail  ;  but  it  afterwards  appearing  that  Skinner  was  not 
an  attorney  of  this  Court,  and  that  he  never  acted  by  himself,  or  in  the  name  of 
another  attorney,  in  any  one  instance  in  this  cause  in  this  Court,  the  rule  was 
discharged.     Craven  v.  Hillingsley,  C.  P.  M.  24  G.  2,  Barnes,  47. 
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take  to  give  material  evidence  in  the  county  in  which  he  originally  laid  his  venue,  he 
can  take  nothing  by  his  motion. 

Kule  refused. (A) 

(h)  The  practice  of  the  three  Courts  differ  from  each  other  in  the  mode  of  changing 

the  venue. 

First,  with  respect  to  the  time  within  which  the  venue  may  be  changed  : 

In  the  King's  Bench,  the  rule  to  change  the  venue  must  formerly  have  been  moved 
for  within  eight  days  after  the  declaration  was  delivered,  2  Salk.  668,  which  was  the 
time  allowed  by  the  rules  of  the  Court  for  pleading;  id.  2  Str.  1192;  but  it  is  now 
settled,  that,  where  the  defendant  has  not  obtained  an  order  for  time  to  plead  he  may 
move  to  change  the  venue  at  any  time  before  plea  pleaded,  R.  M.  165i,  s.  5,  K.  B. 
Gilb.  K.  B.  339,  and  he  may  change  the  venue  after  an  order  for  time  to  plead,  though 
upon  the  terms  of  pleading  issuably  ;  Say.  Rep.  207  ;  1  Tidd,  608  ;  but  not  after  an 
order  for  time  to  plead,  where  the  terms  are  to  plead  issuably,  and  take  short  notice 
of  trial  at  the  first  or  other  sittings  within  Term  in  London  or  Middlesex,  because  a 
trial  would  by  that  means  be  lost,  Cowp.  511  ;  7  T.  R.  698  ;  but  see  1  Wils.  245,  contra. 
And  after  plea  pleaded,  the  venue  cannot  in  general  be  changed  at  the  instance  of  the 
defendant,  even  though  he  afterwards  have  leave  to  withdiaw  his  plea,  and  plead  de 
novo,  with  a  notice  of  set-off.     1  Tidd,  608. 

In  the  Common  Pleas,  as  in  the  Court  of  King's  Bench,  the  motion  may  now  be 
made  at  any  time  before  plea  pleaded,  R.  M.  1654,  s.  8,  C.  P.,  notwithstanding  the 
defendant  may  have  obtained  time  to  plead;  Willes,  318;  Barnes,  489;  R.  M.  16 
Geo.  2,  C.  P.  ;  unless  he  be  under  terms  of  taking  short  notice  of  trial  in  London  or 
Middlesex,  Barnes,  478;  2  B.  &  P.  320;  3  id.  12  ;  or  for  the  adjourned  sittings  after 
Term,  in  London.  Barnes,  493 ;  1  Bingh.  86 ;  7  Moore,  598.  The  motion  cannot 
however  be  made  after  plea  in  abatement,  4  Bingh.  1 8,  or  in  bar,  Cas.  Pr.  C.  P.  33, 
112;  2  Moore,  64;  unless  the  justice  of  the  case  clearly  require  it ;  11  Moore,  384; 
though  a  rule  nisi  obtained  before  plea,  may  in  this  Court,  after  plea  be  made  absolute. 
Cas.  Pr.  C.  P.  136;  Barnes,  492;  3  B.  A:  P.  12;  1  Taunt.  58.  And  the  rule  cannot 
be  moved  for  on  the  last  day  of  Term,  unless  the  declaration  were  delivered  so 
late  that  the  defendant  had  not  an  opportunity  of  making  the  motion  sooner. 
1  Tidd,  609. 

In  the  Court  of  Exchequer,  the  venue  cannot  be  changed  after  a  trial  has  been  had, 
1  Price,  146,  nor  after  the  defendant  has  obtained  an  order  to  plead  "on  all  the  usual 
terms  ;  "  for  it  is  considered  one  of  those  terms,  that  the  defendant  shall  not  move  to 
change  the  venue;  3  Price,  3;  2  M'Cl.  &  Y.  106,  and  therefore,  where  the  order 
for  time  to  plead  is  intended  to  be  without  prejudice  to  a  change  of  venue,  it  should 
be  so  expressed  in  the  summons. 

With  respect  to  the  mode  of  changing  the  venue,  the  same  affidavit  is  required  in 
all  the  Courts ;  but  in  the  King's  Bench  it  is  a  motion  of  course  upon  counsel's 
signature,  absolute  in  the  first  instance.  I  Chitt.  Rep.  691  a. ;  in  the  Common  Pleas, 
it  is  a  rule  to  shew  cause ;  and  in  the  Court  of  Exchequer,  it  is  a  rule  nisi,  a  rule 
peculiar  to  that  Court,  which  makes  itself  absolute,  unless  cause  be  shewn  on  or  before 
the  day  specified  in  the  rule. 

Lastly,  as  to  the  mode  of  bringing  back  the  venue.  In  the  King's  Bench,  where 
the  rule  has  been  regularly  obtained,  and  is  absolute  in  the  first  instance,  the  only 
mode  by  which  the  plaintiff  can  bring  back  the  venue,  is,  by  a  separate  motion,  which 
is  a  motion  of  course,  requiring  only  counsel's  signature,  upon  an  undertaking  to  give 
material  evidence  in  the  county  in  which  the  venue  was  originally  laid.  2  Salk.  669  ; 
6  Taunt.  567  ;  1  Chitt.  Rep.  378.  And  although  in  one  case,  7  T.  R.  205,  it  was 
holden,  that,  where  the  cause  of  action  accrued  in  several  counties,  the  venue  might 
be  brought  back  to  the  original  county  ;  it  is  now  fully  settled,  that  the  only  mode  of 
retauniig  the  venue  is  by  an  undertaking  to  give  material  evidence  in  the  county  in 
which  it  was  originally  laid.  6  East,  433  ;  2  Smith,  447  ;  1  Wils.  162  ;  10  East,  32  : 
1  Chitt.  Rep.  691  a.  ;  2  B.  &  A.  618. 

In  the  Common  Pleas,  the  rule  to  change  the  venue  being  a  rule  to  shew  cause  only, 
that  Court  exercises  a  discretion  upon  the  discussion  of  the  rule,  according  to  the  circum- 
stances of  each  case;  and  in  mauy  instances  rules  have  been  discharged  without 
requiring  any  undertaking  on  the  part  of  the  defendant.  It  is  also  the  uniform 
practice  of  that  Court,  where  the  cause  of  action  arises  in  several  counties,  to  discharge 
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[379]  Rex  (IX  AID  OF  HOLLIS)  r.  Bingham.  Revenue.  1831.— Upon  a  scire  facias 
upon  a  recognizance  entered  into  to  abide  an  award  respecting  matters  in  difference 
upon  an  extent  in  aid  :— Held,  that  the  defendant,  ha'\ing  succeeded  upon 
demurrer,  was  not  entitled  to  costs. 

[S.  C.  1  Tyr.  262.] 

An  extent  having  issued  in  aid  of  Mollis  to  recover  a  debt  due  to  him  from  the 
defendant,  the  matters  in  difference  between  Hollis,  the  prosecutor,  and  the  defendant 
were  referred  to  D.,  the  defendant  entering  into  a  recognizance  to  abide  the  award 
of  D.  Subsequently,  M.  was  substituted  by  rule  of  Court  for  D.  ;  and  M.  having 
made  his  award,  a  scire  facias  was  issued  upon  the  recognizance  of  the  defendant, 
to  which  the  defendant  set  out  the  recognizance,  and  pleaded  nul  tiel  agard ;  the 
prosecutor  replied,  that  M.  was  substituted  for  D.  by  rule  of  Court,  and  that  M.  made 
his  award;  to  which  the  defendant  demurred  Upon  the  argument  (.3  Y.  &  J.  101  ; 
ante,  p.  245)  of  this  demurrer,  it  was  ordered  that  the  demurrer  should  be  allowed 
with  costs,(i)'  and  a  writ  of  error  having  been  brought,  the  judgment  of  this  Court  was 
confirmed.  On  the  16th  December  last,  the  defendant  taxed  his  costs  in  pursuance  of 
the  order  of  the  Court ;  whereupon  Manning  obtained  a  rule  to  shew  cause  why  so 
much  of  the  order  as  directed  the  payment  of  the  costs  to  the  defendant  should  not  be 
rescinded. 

Oampier  shewed  cause.  The  question  is,  whether  the  prosecutor,  in  this  case,  is 
liable  to  pay  costs  to  the  party  succeeding.  The  Crown  is  not  an  actual  party  to  this 
suit,  and  the  specialtj^  is  not  originall}-  due  to  the  Crown.  The  stat.  33  Hen  8,  c.  39, 
8.  54,  which  gives  costs  to  the  Crown  in  suits  on  obligations  and  specialties,  does  not 
therefore  apply.  Under  that  statute,  in  suits  on  specialties  and  obligations,  the  Crown 
is  entitled  to  costs ;  but  where,  upon  a  bond  debt  to  the  Crown,  an  extent  issues 
against  a  simple  contract  debtor  of  the  bond  debtor,  the  former  is  not  charge-[380]- 
able  with  costs,  li.  v.  Boyle  (1  Price,  434).  This  shews  that  there  is  a  material 
distinction  between  the  Crown  and  the  party  in  whose  aid  the  Crown  process  is  set  in 
motion ;  and  that  the  prosecutor  in  this  case  is  distinct  from  and  unconnected  with 
the  Crown,  and  must  be  bound  by  the  rules  of  law  applicable  to  private  individuals. 
Now,  if  that  be  so,  the  prosecutor  would  be  liable  to  costs.  But,  moreover,  the 
prosecutor,  if  he  had  succeeded,  would  have  been  entitled  to  costs ;  (by  and,  therefore, 
must  be  a  reciprocity,  and  he  must  likewise  be  liable  to  pay  costs. 

Manning,  contra.  It  is  a  certain  principle,  that  the  King  himself  neither  pays  nor 
receives  costs  ;  IVilkinson  qui  tarn  v.  Allot  (Cowp.  366) ;  and  the  same  rule  applies  to  a 
private  individual  using  the  name  of  the  King,  though  suing  for  his  own  benefit 
(Man.  Ex.  Pr.  Rev.  69).  R.  v.  Corum  (1  Anst.  50).  It  is  true,  that,  in  some  cases, 
the  Court  will  make  an  order,  calling  upon  the  officer  to  shew  cause  why  he  issued 
prerogative  process,  and  will  award  costs  to  be  paid  to  the  party  grieved  (see  Man. 

the  rule  to  change  the  veuue  upon  an  undertaking  in  the  alternative,  to  give  material 
evidence  in  some  of  them  ;  and,  where  the  whole  cause  of  action  arises  abroad,  to  dis- 
charge the  rule  without  an  undertaking.     See  1  Tidd,  611,  612. 

In  the  Exchequer,  however,  although  the  contrary  was  in  one  case  decided,  5  Price, 
359,  it  is  now  the  uniform  practice  not  to  enter  into  the  circumstances  of  the  case,  but, 
if  there  be  a  positive  affidavit  that  the  cause  of  action  arose  in  a  different  county  from 
that  where  the  venue  is  laid,  to  change  the  venue  to  that  county,  unle.ss  the  plaintiff 
will  undertJike  to  give  material  evidence  in  the  county  in  which  the  venue  was  originally 
laid.  6  Price,  336.  This  undertaking  may  be  given  as  cause  against  the  rule  on  or 
before  the  day  specified  in  the  rule,  or,  after  that  time,  may  be  made  the  subject  of  a 
separate  motion  to  bring  back  the  venue. 

(6)1  In  the  extract  from  the  Minute  Book,  set  forth  in  the  affidavit  for  the 
prosecutor,  no  mention  was  made  of  the  costs. 

(by'-  If  the  prosecutor  had  succeeded,  he  would  have  had  his  costs  in  this  case,  not 
by  statute,  but  because  the  recognizance  being  in  a  penalty,  he  would  have  been 
entitled  to  deduct  the  costs  from  the  penalty.  See  R.  v.  Deane,  2  Anstr.  369.  In  the 
same  manner,  a  plaintiff  recovering  upon  a  bond,  may  retain,  out  of  the  penalty,  the 
costs  of  a  ca.  sa.  to  which  he  would  not  otherwise  be  entitled. 
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Ex  Pr  Rev  69) ;  but  no  such  application  was  made  in  this  ease.  This  is  a  common 
law  proceeding  though  instituted  in  the  office  of  the  King's  Remembrancer  ;  and,  if 
iudgment  had  been  entered  up  for  the  costs,  it  would  have  been  error ;  for  there  is  no 
statute  which  gives  costs  in  this  case.  The  statutes  23  Hen.  8,  c.  15,  and  4  Jac.  1, 
c  3  which  give  costs  in  particular  cases,  do  not  apply  to  proceedings  in  scire  facias ; 
and' the  stat.  8  &  9  Wm.  3,  c.  11,  s.  3,  which  gives  costs  in  scire  facias,  is  confined  to 
scire  fa-[381]-cias  in  civil  suits.  B.  v.  Miks  (7  T.  R.  367).  The  statutes  on  the 
subject  of  costs  are  construed  strictly;  insomuch,  that,  in  Golchjig  v.  Dias  (10  East,  2), 
it  was  holden  that  an  avowant  in  replevin,  though  actually  the  plaintiff  m  the  suit,  is 
not  a  plaintiff  within  the  meaning  of  the  statute  3  Hen.  7,  c.  lO.(c) 

Lord  Lyndhursst,  L.  C.  B.— The  cases  of  B.  v.  Caium,  and  B.  v.  Miles,  determine 
this  question.     The  plaintiff  is  not  entitled  to  costs. 

Rule  absolute.(<:?) 

WiNSTANLEY  V.  Edge.  Exch.  of  Pleas.— The  affidavit  for  a  distringas  upon  a  venire 
must  be  full  and  distinct,  and  must  disclose  circumstances  from  which  the  Court 
may  see  that  the  defendant  keeps  out  of  the  way  to  avoid  personal  service. 

[S.  C.  1  Tyr.  276 ;  9  L.  J.  Ex.  (O.  S.)  61.] 

A  venire  facias,  with  a  notice  to  appear,  having  been  issued  by  the  plaintiff  in 
this  case  — 

R.  V.  Richards  moved  for  a  distringas,  upon  an  affidavit,  that  no  appearance  had 
been  entered  for  the  defendant,  and  upon  the  following  affidavit  as  to  the  mode  of 
serving  the  venire  : — 

"J.  B.,  of  &c.,  maketh  oath  and  saith,  that  he  did,  on  the  11th  day  of  January 
instant,  ser\  e  the  above-named  defendant  with  a  true  copy  of  a  writ  of  venire  facias 
ad  respondendum  in  this  cause,  appearing  to  be  regularly  issued  out  of  and  under  the 
seal  of  this  honourable  Court,  against  the  said  defendant,  at  the  suit  of  the  above- 
named  plaintiff,  and  returnable  on  the  said  llth  day  of  January,  by  delivering  a  true 
copy  thereof,  and  at  the  same  time  shewing  the  said  original  writ  to  E.  D.,  at  the 
dwelling-[382]-house  of  the  said  defendant,  situate  in  King-street,  in  Manchester 
aforesaid.  And  this  deponent  further  saith,  that  he  used  all  t^e  means  in  his  power 
to  serve  the  said  defendant  personally  with  the  said  writ  of  venire  facias  ;  and  that  he 
attended  three  several  days  at  the  dwelling-house  of  the  said  defendant  for  that 
purpose,  but  without  meeting  with  the  said  defendant ;  that,  on  the  first  day  of  this 
deponent's  attendance,  namely,  on  the  8th  day  of  .January  instant,  this  deponent  saw 
the  said  E.  D.,  who  infoimed  this  deponent  that  the  said  defendant  w.as  not  at  home ; 
that  this  deponent  then  informed  the  said  E.  1).,  that  the  object  of  his  calling  was  to 
serve  the  said  defendant  with  the  said  writ  of  venire  facias,  and  desired  the  said  E.  D. 
to  inform  the  said  defendant,  that  he,  this  deponent,  would  call  again  on  the  10th  day 
of  January  instant,  at  eleven  o'clock,  for  the  purpose  of  serving  "the  said  defendant; 
that  he  this  deponent  called  accordingly  at  the  time  appointed,  when  this  deponent 
again  saw  the  said  E.  I).,  who  informed  him,  this  deponent,  that  the  said  defendant 
was  not  there,  when  this  deponent,  as  on  the  preceding  day,  informed  the  said  E.  D. 
of  the  object  of  his  calling,  and  that  he,  this  deponent,  would  call  again  on  the 
following  day,  at  11  o'clock,  for  the  purpose  of  serving  the  said  defendant  with  the 
said  writ  of  venire  facias  ;  that,  on  the  following  day,  being  the  llth  day  of  January 
instant,  this  deponent  did  accordingly  call  at  the  said  defendant's  dwelling-house  at 
the  time  appointed,  for  the  purpose  of  serving  her  with  the  said  writ ;  that  this 
deponent  again  saw  the  said  E.  D.,  who  informed  this  deponent  that  the  said  defen- 
dant was  not  there,  when  this  deponent  left  a  true  copy  of  the  said  writ  of  venire 
facias  ad  respondendum,  with  the  said  E.  D.,  for  the  said  defendant,  and  at  the  same 
time  shewed  the  said  E.  D.  the  said  original  writ.  And  this  deponent  saith,  that  he 
verily  believes  that  the  said  defendant  hath  kept  out  of  the  way,  for  the  purpose  of 
avoiding  being  served  with  the  said  writ.     And  this  deponent  further  saith,  that,  under 

(c)  See  BicMt>:v.  Lewis,  1  B.  &  Ad.  197,  in  which  the  case  of  Golding  v.  Dias  is, 
upon  another  point,  overruled. 

(d)  This  case  was  decided  by  the  Lord  Chief  Baron,  at  the  Sittings  after  Term,  at 
Gray  s  Inn. 
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the  said  copy,  was  written  an  En-[383]-glish  notice  to  the  said  defendant  of  the  intent 
of  such  service,  pursuant  to  the  statute  in  that  case  made  and  provided.  And  this 
deponent  further  saith,  that  a  writ  of  quo  minus  was  issued  out  of  and  under  the  seal 
of  this  honourable  Court,  on  the  5th  day  of  November  last,  against  the  said  defendant 
at  the  suit  of  the  said  plaintiff;  that  an  alias  quo  minus  was" issued  thereupon  on  the 
13th  day  of  the  said  month  of  November:  and  that  a  pkiries  quo  minus  was  issued 
thereupon  on  the  11th  day  of  December  last;  and  that  he,  this  deponent,  hath 
frequently  endeavoured  to  serve  the  said  defendant  with  the  said  writ,  but  without 
success  ;  and  that  he  believes  that  the  said  defendant  hath  kept  out  of  the  way  for 
the  pui-pose  of  avoiding  being  served  with  the  said  writ ;  for,  though  he,  this  depo'nent, 
hath  often  inquired  at  the  said  defendant's  dwelling-house  where  and  at  what  time 
the  said  defendant  could  be  met  with,  he  has  always  been  told  that  the  said  defen- 
dant was  not  there,  nor  did  they  inform  him  where  the  said  defendant  was,  or  at 
what  time  she  ci'uld  be  met  with,  but  always  positively  refused  so  to  do." 

He  cited  /'///  v.  Ehlred  (ante,  p.  147),"  and  submitted,  that,  if  this  affidavit  was 
not  suiKcient,  personal  service  could,  in  no  case,  be  dispensed  with  He  further 
submitted,  ;us  a  ground  for  relaxing  the  practice  in  such  cases,  that  this  Court  had  no 
process  of  outlawry. 

B.AYLEY,  B.  The  Court  requires  in  these  cases  a  very  full  and  distinct  affidavit, 
because,  as  personal  service  is  dispensed  with,  the  Court  ought  not  to  grant  a  dis- 
tringas, unless  it  be  satisfied  that  the  defendant  keeps  out  of  the  way  to  avoid  the 
service.  Now,  this  affidavit  does  not  lay  a  sufficient  ground  to  induce  the  Court  to 
believe  that  the  defendant  kept  out  of  the  way  to  avoid  personal  service.  It  is  con- 
sistent with  the  facts  deposed  to  that  the  defendant  might  have  been  from  home,  for 
there  is  no  statement  [384]  that  she  was  seen  in  the  neighbourhood,  nor  does  the 
affidavit  even  state  that  the  (juestion  was  put,  whether  she  was  at  home,  or,  if  then 
absent,  at  what  time  she  was  likely  to  return.  It  is  true,  that  the  affidavit  states  a 
belief  that  the  defendant  kept  out  of  the  way  to  avoid  the  service  ;  but  that  alone  is 
not  sufficient :  some  foundation  must  be  laid  for  that  belief.  If  the  affidavit  had  stated 
that  the  deponent  ;isked  whether  the  defendant  was  at  home,  or,  if  she  were  from 
home,  when  she  would  return,  and  that  no  answer  had  been  given,  that,  perhaps, 
might  have  been  sufficient;  but  it  is  consistent  with  this  affidavit,  which  is  silent  upon 
the  subject,  that  the  deponent  might  have  been  informed  that  the  defendant  was  from 
home,  and  was  not  likely  soon  to  return.  I,  therefore,  think  that  the  affidavit  is 
insufficient ;  and  we  ought  not  to  grant  a  rule  to  shew  cause,  because  the  plaintiff 
might  have  put  himself  in  a  better  situation.  He  should  have  stated  every  thing 
that  passed  upon  the  different  occasions;  and  if  nothing  further  passed  than  what  is 
stated,  he  should  have  so  said. 

'1  he  affidavit  is  also  defective  in  not  stating  that  E.  D  was  the  servant  of  the 
defendant.  It  is  consistent  with  the  statement,  that  she  might  have  been  placed  at 
the  house  of  the  defendant  for  the  purpose  :  and  I  think  that  the  affidavit  ought  to 
stat«,  that  the  party  of  whom  the  inquiries  were  made,  and  upon  whom  eventually 
the  writ  was  served,  was  a  person  connected  with  the  defendant,  a  servant,  or  some 
member  of  his  family. 

V.Ai'GHA.N,  B.  The  affidavit  should  disclose  facts  and  circumstances,  from  which 
the  Court  cannot  fail  to  conclude  that  the  defendant  kept  out  of  the  way  to  avoid 
the  service.  It  is  consistent  with  this  affidavit  that  the  defendant  was  from  home  at 
the  time. 

Rule  refused. (a) 

(a)  There  are  three  modes  of  proceeding  by  venire  in  this  Court. 

By  the  first  mode,  if  the  defendant  be  personally  served,  the  [385]  plaintiff  may 
file  his  declaration,  and  proceed  as  upon  a  quo  minus. 

By  the  second  mode,  where  the  defendant  cannot  be  personally  served,  the  venire 
is  sent  to  the  Sheriff's  office,  the  .Sheriff's  officer  summons  the  defendant,  which  is 
returned  by  the  Sheriff,  and  if  the  defendant  does  not  appear  in  four  days  after  the 
return,  the  plaintiff  may  issue  writs  of  distringas,  indorsed  to  levy  40s.  de  die  in  diem 
until  the  defendant  appears  ;  or,  after  the  first  distringas,  if  an  appearance  be  not 
entered,  the  plaintiff'  may,  upon  an  affidavit  of  debt,  move  the  Court  to  increase  the 
issues.     See  Dax's  Practice,   23.     This  mode  of  proceeding  is  not  affected  by  the 
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KuLES  OF  Court. 

Whereas  bv  a  rule  of  this  honourable  Court,  made  in  Michaelmas  Term  kst  past 
it  was  odered  that  hereafter  all  special  bail  should  be  justified  before  a  Baron  at 
chSer  ,  as  well  in  Term  as  in  Vacation  :  And  whereas,  it  is  expedient  to  repeal  so 
much  0  he  said  rule  as  relates  [386]  to  the  justification  of  bail  ,n  1  erm  t,me-I  is, 
Terefore,  ordered,  that,  from  and  after  the  present  Term,  the  justification  of  bail  in 
Term  time  shall,  (unless  by  consent)  take  place  as  heretofore  in  open  Court;  and  that 
the  justification  of  bail  before  a  Baron  at  chambers  shall  be  confined  to  cases  of  con- 
sent and  to  justification  in  Vacation.  _  ^  xt-  •  r>  ■ 

It  is  ordered,  that,  from  and  after  this  present  Term,  the  sitting  day  at  Nisi  Prius, 
at  the  Guildhall  in  and  for  the  city  of  London,  shall  be  the  second  day  after  every 
Term  and  that  such  sitting  shall  be  adjourned  until  such  day  as  the  Court  shall  then 
direct  And  it  is  further  ordered,  that  in  every  notice  of  trial  hereafter  to  be  given 
for  the  sittings  after  any  Term  to  be  holden  at  the  Guildhall  aforesaid,  it  shall  be 
specified  whether  the  cause  is  intended  to  be  tried  on  the  first  day  of  such  sittings, 
or  at  the  adjournment  day  ;  and  that  in  every  case  in  which  such  notice  shall  specify 
that  the  cause  is  to  be  tried  at  the  adjournment  day,  it  shall  be  sufficient  to  give  such 
notice  ei^ht  days  before  the  first  day  of  the  sittings  after  Term,  if  the  defendant  or 
defendairts  reside  above  forty  miles  from  the  said  city  of  London,  and  four  days  before 
the  said  first  day,  if  the  defendant  or  defendants  reside  within  that  distance. 

Memorandum. 

In  the  course  of  this  Term,  the  Right  Honourable  Sir  William  Alexander,  Knt., 
resigned  the  ofiice  of  Lord  Chief  Baron,  and  was  succeeded  by  the  Right  Honourable 
John  Singleton,  Lord  Lyndhurst,  Baron  Lyndhurst  of  Lyndhurst,  in  the  county  of 
Southampton  ;  who  took  his  seat  on  the  18th  January. 

End  of  Hilary  Term. 


[387]    Reports  of  Cases  Argued  and  Determined  in  the  Courts  of 
Exchequer,  and  Exchequer  Chamber.     Easter  Term,   1  Will.  IV. 

Williams  v.  Williams.  Exch.  of  Pleas  1831. — The  Court  of  Exchequer  cannot 
order  judgment  to  be  entered  up  in  that  Court  on  a  warrant  of  attorney  to 
confess  judgment  in  the  Great  Sessions  in  Wales,  given  previously  to  the  stat. 
1  Wm.  4,  c.  70. 

[S.  C.  1  Tyr.  351  ;  9  L.  J.  Ex.  (0.  S.)  2.] 

R.  V.  Richards  moved  to  enter  up  judgment  on  a  warrant  of  attorney,  which  had 
been  given  previously  to  the  statute  1  VVm.  4,  c.  70,  to  confess  a  judgment  in  one  of 

statute  7  &  8  Geo.  4,  c.  7 1 ,  s.  5.     Nicholson  v.  Bownass,  3  Price,  268  ;  Dwen-yhmise  v. 
Graham,  ib.  n. ;  Petty  v.  Smith,  2  Y.  &  J.  111. 

Lastly,  as  in  the  principal  case,  the  plaintiff  may  issue  a  venire,  with  a  notice 
to  appear ;  and,  if  the  defendant  cannot  be  served,  may  move  the  Court,  or  a  Baron 
at  Chambers,  for  a  distringas  to  compel  an  appearance,  or  to  enter  an  appearance 
according  to  the  statute,  7  &  8  Geo.  4,  c.  71,  s.  5.  Of  late  the  Court  has  been  very 
strict  upon  this  subject,  and  has  required  very  full  and  distinct  affidavits  :  and  now, 
in  Older  to  obtain  a  distringas,  in  this  mode  of  proceeding,  there  must  be  three 
attempts  at  the  least  to  serve  the  venire,  the  last  attempt  being  on  the  return  day  ; 
the  party  attempting  to  serve  the  writ  must,  on  going  to  the  defendant's  house, 
inform  some  person,  a  servant  or  member  of  the  defendant's  family,  of  his  object  in 
calling,  and  appoint  some  day  on  which  he  will  call  again  to  serve  the  writ ;  he  must 
again  attend  according  to  his  appointment,  and  must  then  make  another  appointment 
for  a  third  day,  the  return  day,  upon  which  day  he  must  again  attend,  and  leave  the 
writ  with  a  servant,  or  some  member  of  the  defendant's  family.  The  residence  of  the 
defendant  must  also  be  stated,  and,  in  addition  to  the  belief  of  the  deponent,  circum- 
stances must  be  stated  from  which  the  Court  may  necessarily  infer  that  the  defendant 
kept  out  of  the  way  to  avoid  the  service. 
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the  Courts  of  Great  Sessions  of  the  counties  of  Glamorgan,  Brecon,  or  Radnor.  He 
submitted,  that,  by  the  provisions  of  that  act  for  the  transferring  of  suits,  judgment 
might  be  entered  up  in  the  Court  of  Exchequer. 

Lord  Lyxdhurst.  The  present  case  does  not  come  within  the  words  of  the  14th 
section  of  the  act.(a)' 

[388]  B.WLEY,  B.  There  is  no  suit  depending.  The  case  in  question  is  not  pro- 
vided for  by  the  act  of  Parliament,  and,  therefore,  this  Court  cannot  interfere. 

Rule  refused. 


Pitt  v.  Wilks  and  Another.  E.^ch.  of  Pleas.  18.31.— The  plaintiff  having  sued 
out  a  quo  minus  against  one  defendant,  and  a  venire  against  the  other,  and 
separate  appearances  having  been  entered,  and  separate  rules  to  declare  given, 
declared  jointly,  against  both  : — Held,  that  the  declaration  was  regular. 

[S.  C.  1  Tyr.  303 ;  9  L.  J.  Ex.  (0.  S.)  101.] 

The  plaintiff  sued  out  a  quo  minus  against  one  defendant,  and  a  venire  against 
the  other ;  the  defendants  entered  separate  appearances,  and  separate  rules  to  declare 
were  given.     The  plaiutiiT  declared  against  the  two  defendants  jointly  ;  and  now — 

Sir  William  Owen  moved  to  set  aside  the  declaration  for  illegularity,  upon  the 
ground  that  it  did  not  correspond  with  the  process.  He  submitted,  that  the  plaintiff 
could  not  declare  jointlv  against  the  two  defendants  who  had  been  brought  into  Court 
by  writs  of  different  kinds,  and  that  he  was  bound  by  the  rule  that  the  declaration 
should  correspond  with  the  process.  He  referred  to  the  rule  in  the  King's  Bench 
(E.  T.  1S27),  by  which  it  is  ordered,  that  in  all  actions  l)y  liill  the  mesne  process  shall 
contain  the  name  of  the  defendant,  or  (if  more  than  one)  of  all  the  defendants  in  that 
action  ;(a)'-  and  cited  the  case  of  Lewin  v.  Smith  (i  East,  589). 

[389]  Bayley,  B.  If  the  plaintiff  had  issued  two  writs  of  quo  minus,  one  against 
each  defendant,  there  would  have  been  separate  appearances,  and  separate  rules  to 
declare  might  have  been  given  ;  but  still  the  plaintiff  might  have  declared  jointly 
against  both.  Formerly,  more  than  four  defendants  could  not  be  joined  in  one  writ ; 
and  if  there  had  been  more  defendants  than  four,  separate  writs  must  have  been 
issued.  The  process  is  merely  to  bring  the  parties  into  Court,  and,  being  in  Court, 
the  plaintiff  ma}'  declare  against  them  as  he  may  think  proper.  In  Lemn  v.  Smith, 
the  process  was  bailable. 

Per  Curiam.     Rule  refused. (a)^ 


The  King  v.  Hind,  Clerk.     Revenue.     1831. — Where  to  a  special  capias  utlagatum 
the  Sheriff  returns  an  inquisition  finding  that  the  defendant  has  benefices  but  no 

(a)i  Which  enacts,  "That  all  suits  depending  [when  the  act  came  into  operation] 
in  any  of  the  said  Courts  [in  Wales]  in  Law  shall  be  transferred  to  the  Court  of 
Exchequer,  there  to  be  dealt  with,  &c  ;  which  Court  shall,  for  the  purposes  of  such 
suit  only,  be  deemed  to  have  all  the  power  and  jurisdiction,  to  all  intents  and  purposes, 
possessed  before  the  passing  of  the  act  by  the  Court  from  whence  such  suit  shall  be 
removed. 

(a)2  By  a  rule  of  this  Court,  M.  1  Wm.  4,  ante,  p.  275,  it  is  ordered,  "  That  where 
there  are  more  than  four  defendants  in  a  joint  action  to  be  commenced  in  this  Court, 
resifiing  in  the  same  county,  the  whole  number  of  such  defendants  shall  be  named  in 
one  writ.  It  has  been  decided,  upon  a  similar  rule  in  the  King's  Bench,  Evans  v. 
Whitehtwi,  2  M.  &  K.  367,  that,  upon  a  writ  against  two,  a  declaration  against  one 
only  is  good.  But  the  writs  in  the  principal  case  were  issued  before  the  rule  of  this 
Court ;  and,  therefore,  that  case  cannot  be  con.sidered  as  a  decision  upon  the  construc- 
tion of  the  rule. 

(a)3  In  Gent  v.  AhhM,  2  Moore,  87,  it  was  decided,  that  a  plaintiff  may  declare 
jointlv  against  two  defendants,  of  whom  one  appears  upon  an  original  quare  clausum 
fregit,  and  the  other  is  sued  by  special  capias.  And  see  Russell  v.  Buchanan, 
6  Price,  1 39. 

Ex.  Div.  IV.— 47 
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lay  fee,  this  Court  will  award  a  writ  of  sequestration  upon  reading  the  transcript 
of  the  outlawry  and  inquisition. 

[S.  C.  1  Tyr.  347  ;  1  Dowl.  P.  C.  286  ;  9  L.  J.  Ex.  (0.  S.)  107.] 
(On  a  Transcript  of  an  Outlawry.) 

The  defendant  having  been  outlawed  in  the  Court  of  King's  Bench,  writs  of  special 
capias  utlat^atum  were  issued,  directed  to  the  SheriflTs  of  Shropshiie  and  Staffordshire  ; 
who  took  inquisitions  accordingly,  and  the  Juries  found  that  the  defendant  was  possessed 
of  benefices,  but  of  no  lay  fee.  1  hese  inquisitions  were  returned  to  the  Court  of 
King's  Bench  ;  and  a  transcript  of  the  outlawry  with  the  inquisitions  having  been 
brought  into  this  Court,  and  entered  as  read— 

Archbold  moved  that  a  writ  of  sequestration  might  be  awarded  to  the  Bishop  of 
Lichfield  and  Coventry,  to  se-[390]-questrate  the  ecclesiastical  profits  of  the  benefices. 
He  admitted  that  there  was  no  decision  to  warrant  the  application,  but  referred  to  the 
Minute  Book  of  this  Court,  26th  June,  I776,(«)and  contended  that,  upon  principle, 
the  writ  should  be  awarded. 

The  Court  awarded  the  writ. 

[391]  Edge  v.  Strafford.  Exch.  of  Pleas.  1831. — A  contract  to  let  furnished 
lodgings  is  a  contract  for  an  interest  in  land  within  the  fourth  section  of  the 
statute  of  frauds. — A  tenant  who  agrees  to  take  furnished  lodgings,  but  does  not 
enter,  is  not  liable  in  an  action  for  use  and  occupation. — The  eftect  of  the  first, 
second,  and  fourth  sections  of  the  statute  of  frauds,  so  far  as  they  apply  to  parol 
leases  not  exceeding  three  years,  is,  that  the  leases  are  valid,  and  that  whatever 
remedy  can  be  had  upon  them  in  their  character  of  leases  may  be  resorted  to,  but 
they  do  not  confer  the  right  to  sue  the  lessee  for  damages  for  not  taking  possession. 
— A  declaration  stated  that,  in  consideration  that  the  plaintiff  would  demise  to  the 
defendant  furnished  lodgings  for  a  certain  term,  to  wit,  two  years,  the  defendant 
promised,  &c.,  and  alleged,  by  way  of  performance,  that  the  defendant  did  demise, 
&c.  for  the  said  term  of  two  years  :  the  evidence  was,  that  the  defendant  agreed 
to  take  the  lodgings  for  two  or  three  years : — Held,  that  the  consideration  for 
the  promise  was  not  truly  stated,  and  that  the  allegation  of  performance  rendered 
the  term  stated  material,  notwithstanding  it  was  laid  under  a  videlicet  in  setting 
forth  the  consideration.     Aliter  on  a  count  on  a  consideration  executed. 

[S.  C.  1  Tyr.  295 ;  9  L.  J.  Ex.  (0.  S.)  101.     Referred  to,  IVright  v.  Stavert, 

1860,  2  E.  &  E.  721.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  in  consideration  that 
the  plaintiff  would  demise  six  rooms  and  apartments  in  and  parcel  of  a  dwelling-house 

(a)  Between  our  Sovereign  Lord  the  King  and  Sidney  Swinney,  Doctoi-  of  Divinity,  otherwise 
called  the  Rev.  Dr.  Sidney  Swinney,  late  of  Scarbormigh,  in  /he  County  of  York,  Defendant 
— On  a  Transcript  of  an  Outlawry  Wednesday,  June  2G,  1776. 
Whereas  by  an  inquisition  taken  at  the  Castle  of  York,  in  the  county  of  York,  on 
the  2-Jd  day  of  June,  instant,  before  Giles  Earle,  Esq.,  Sheriff  of  the  said  county,  by 
virtue  of  a  writ  of  special  capias  utlagatum  to  him  directed,  issuing  out  of  our  Court 
of  Common  Bench,  at  Westminster,  against  the  said  defendant,  outlawed  at  the  suit 
of  Godfrey  Bosville,  Esq.,  in  a  plea  of  debt,  for  the  sura  of  18001.  It  was  found  upon 
the  oath  of  Richard  Clark,  and  other  good  and  lawful  men  of  the  said  Sheriff's  baili- 
wick, that  the  said  defendant  was  a  btneficed  clerk,  to  wit,  Rector  of  Thuring,  in  the 
county  of  York,  and  also  Rector  of  Warton-in-the-Street,  in  the  same  county,  and  that 
he  was  in  right  of  his  said  rectories  seised  of  the  tenements,  tithes,  compositions,  and 
hereditaments  in  the  said  inquisition  particularly  mentioned,  as  by  the  transcript  of 
the  said  writ  and  inquisition,  returned  into  this  Court,  and  there  remaining  of  recoi-d, 
in  the  custody  of  his  Majesty's  Remembrancer,  more  fully  appears.  Now,  upon  the 
motion  of  Mr.  Kenyon,  of  counsel  on  behalf  of  his  Majesty,  praying  that  a  writ  of 
sequestration  may  be  awarded  under  the  seal  of  this  tourt,  directed  to  the  Archbishop 
of  York,  for  sequestrating  the  ecclesiastical  profits  of  the  said  two  rectories,  and  upon 
reading  the  said  transcript — It  is  thereupon  ordered  accordingly. 
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of  the  plaintiff,  for  a  certain  term,  to  wit,  the  term  of  two  vears  from  &c.,  at  and  under 
a  certain  rent,  &c.  the  defendant  undertook  and  promised  to  become  tenant  to  the 
plamtiti,  Ac  and  to  enter  &c.,  on  &c.  Averment— That  the  plaintiff  did  demise  and 
let  to  the  defendant  the  said  rooms,  &c.,  for  the  said  term  of  two  vears,  at  &c  Breach 
—That  the  defendant  did  not  take  possession  on  &c.,  or  at  any  other  time,  or  pav  the 
rent.  Special  damage— That  the  rooms  were  unoccupied  and  out  of  repair,  and  injured 
aud  that  the  plaintiff  had  paid  money  to  fit  up  and  prepare  the  same  for  the  reception 
of  the  defendant.  ^ 

The  second  count  was  similar,  but  on  an  executed  consideration ;  and  there  were 
counts  for  use  and  occupation.     Plea — Non  assumpsit. 

At  the  trial,  at  the  last  Great  Sessions  for  Chester,  before  Jervis,  J.,  the  plaintiff 
proved,  that  the  defendant,  on  the  12th  April,  agreed,  by  parol,  to  take  the  lod^in^s 
from  the  25th  for  two  or  three  years,  at  the  weekly  rent  of  21.,  which  was  more"  hau 
two-thirds  of  the  annual  value  of  the  lodgings.  Upon  this  evidence.  Temple,  for  the 
defendant,  contended,  upon  the  authority  of  Inman  v.  Stamp  (1  Stark.  N.  P.  16),  that 
this  was  a  contract  for  an  interest  in  land  [392]  within  the  meaning  of  the  4th  section 
of  the  statute  of  frauds  (29  Car.  2,  c  3),  and  that,  therefore,  the  agreement  not  being 
iu  writing,  was  void.  The  learned  Judge  was  of  opinion  that  the  case  came  within  the 
exception  contained  in  the  second  section  of  that  statute,  but  reserved  the  point,  and 
the  Jury  found  a  verdict  for  the  plaintiff^damages  21. 

In  Michaelmas  Term,  Temple  obtained  a  rule  nisi  to  enter  a  nonsuit;  against 
which —  '     ^ 

John  Jervis  and  Lloyd  shewed  cause.  This  is  not  a  contract  within  the  fourth 
section  of  the  statute  of  frauds.  The  case  of  Inman  v.  Stamp  was  decided  at  Nisi 
Prius  without  reference  to  the  case  of  Ryley  v.  Hicks  (1  Str.  651),  which  is  precisely  in 
point,  and  determined  that  a  contract  like  the  present  was  not  within  that  section,  and 
without  adverting  to  the  terms  of  the  statute,  which  are  inapplicable  to  such  a  case. 
By  the  statute,  it  is  enact«d,  that  no  action  shall  be  brought  whereby  to  charge  any 
defendant  upon  any  contract  or  sale  of  lands,  tenemeuts,  or  beieditaments,  or  any 
interest  concerning  them,  unless  the  agreement,  &c.,  be  in  writing.  The  words 
"  contract  or  sale "  must  be  resid  contract  for  the  sale,  &c. ;  they  are  otherwise 
unintelligible,  and  there  is  no  case  but  that  of  Inman  v.  Stamp  which  has  decided, 
that  a  contract  for  the  hire  of  an  interest  in  land  is  within  these  words  The  sale  of 
growing  crops  has  been  held  to  be  within  this  section,  because,  not  being  mature,  some 
interest  is  to  be  derived  from  the  soil.(c)'  But  where  the  crop  is  mature,  and  the  land 
is  merely  a  warehouse  for  the  crop,  then  the  case  is  not  within  this  section  (Jfarwick 
v.  Bruce,  2  M.  &  S.  205). 

Then,  is  this  case  within  the  exception  contained  in  the  [393]  second  section  of 
this  statute  ?  It  is  not  necessary  that  the  holding  should  commence  from  the  day  in 
which  the  agreement  is  made.  Bt/U)/  v.  Hicks.  Aud  a  lease  by  parol  for  a  year  and 
a  half,  to  commence  after  the  expiration  of  a  lease  which  wants  a  3'ear  of  expiring,  has 
been  decided  to  be  good,  if  it  does  not  exceed  three  years  from  the  making  (B.  N.  P. 
173)  But  it  may  be  said,  that  the  extent  of  the  lease  is  not  ascertained.  In  the 
first  place,  the  rent  is  payable  weekly,  and  it  would  at  least  enure  as  a  lease  for  a 
week ;  but,  although  formerly  an  estate  existing  by  the  mutual  will  of  the  lessor  and 
lessee  might  be  determined  at  any  time  by  any  party,  an  estate  so  precarious  has  long 
been  looked  upon  with  increasing  strictness ;  and  it  is  now  clearly  settled,  that  where 
the  relation  of  landlord  and  tenant  is  created  without  any  limitation  as  to  time,  such 
tenancy  shall  be  from  year  to  year,  and  this  notwithstanding  the  .statute  of  frauds, 
which  enacts,  that  such  tenancies  shall  have  the  effect  of  estates  at  will  only.  Loe  d. 
Rigge  v.  Bell  (5  T.  R.  471),  Clayton  v.  BM>-y.{cy^ 

Temple,  contra.  If  this  is  not  a  lease,  then  it  is  not  within  the  exception  contained 
in  the  second  section  of  the  statute  of  frauds.  This  exception  has  been  considered  to 
be  confined  to  leases  executed  in  possession  ;  but  it  is  immaterial  to  discuss  this  point, 
because  one  main  ingredient  in  a  lease  is  here  wanting — certainty  of  term.  It  is  said, 
that  this  would  enure  as  a  tenancy  for  a  year  or  at  least  for  a  week,  but  suppose  the 
defendant  had  sued  for  a  specific  performance  of  the  agreement,  for  what  term  could 

(cy  Emmerson  v.  Heelis  2  Taunt.  38 ;  Crosby  v.  Wadsworth,  6  East,  602 ;  Scorell  v. 
Boxall,  1  Y.  &  J.  396 ;  see  Evans  v.  Roberts,  5  B.  &  C.  839. 

(c;2  8  T.  R.  3.     See  frihon  v.  Abbott,  3  B.  &  C.  88,  4  D.  &  R.  693. 
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«  lo«,fi  he  decreed '  This  is  a  test  by  which  the  validity  of  this  agreement  may  be  tried. 
If  the  aojeement  is  good,  it  may  be  speciBcally  performed  ;  and  yet  it  is  impossible  to 
say  for  what  term  the  lease  should  be  decreed  to  be  made. 

r3941  But  this  is  void,  as  being  a  coiitiact  for  an  interest  in  lands  withm  the  4th 
section  Innmn  v.  Slavip  is  expressly  in  point.  It  is  said,  however,  that  Bilei/v.  Hicks  is 
opposed  to  that  decision.  Eyhy  v.  Hicks  is  but  a  decision  at  >.  isi  Prius  ;  and  ui  Inmm 
X  Stamp  (2  Sel.  N.  P.  821),  Dampier,  J.,  in  effect  over-ruled  that  decision,  although  he 
admitted  that  the  practice  had  been  with  the  case  of  Ryley  v.  Hicks. 

The  i'udo-ment  of  the  Court  was  now  delivered  by  Bayley,  B.  The  declaration  in 
this  case  contains  two  special  counts,  and  two  counts  for  use  and  occupation.  The  first 
special  count  is  upon  an  executory  consideration— in  consideration  that  the  plaintiff 
vvould  demise  to  the  defendant  for  a  certain  term,  to  wit,  for  the  term  of  two  years, 
the  defendant  promised  to  become  tenant  at  the  rent  of  21.  per  week  ;  and  it  alleges, 
by  way  of  performance,  that  the  plaintiff  did  demise  for  the  said  term  of  two  years ; 
and  the  breach  is,  that  the  defendant  did  not  take  possession,  or  pay  the  rent.  It 
appeared  upon  the  evidence  that  the  defendant's  brother,  who  was  the  defendant's 
agent,  proposed  to  take  the  rooms,  not  barely  for  two  years,  but  for  two  or  three, 
and  to  this  proposal  the  plaintiff  acceded  :  and  if  the  legal  consequence  of  such  an 
agreement  be,  as  it  is,  that  the  defendant  should  be  entitled  to  hold  the  premises  on 
at  will  after  the  expiration  of  the  two  years,  unless  something  was  done  to  prevent 
him,  and  that  his  tenancy  was  not,  at  all  events,  to  expire  at  the  end  of  two  years, 
which  upon  a  lease  for  two  years  simpliciter  would  be  the  case,  the  consideration  for 
the  defendant's  promise,  as  stated  in  the  first  count,  is  not  truly  set  forth  ;  and  there 
is  no  averment  of  performance  of  that  which  really  was  the  consideration.  It  is  true, 
the  term,  as  stated  as  the  considera-[395]-tion  for  the  promise,  is  stated  under  a 
videlicet ;  but  it  is  not  on  that  account  the  less  material,  because  the  allegation  of 
performance  is,  that  the  plaintiff  did  afterwards  let  to  the  defendant  for  the  said  term 
of  two  years.     The  plaintiff  therefore  cannot  recover  on  the  first  count. 

The  second  count  is  upon  an  executed  consideration — in  consideration  that  the 
plaintiff  had  demised  ;  and  though  there  is  the  same  mistake  as  to  the  duration  of  the 
term,  yet,  as  that  is  upon  a  statement  under  a  videlicet,  I  am  disposed  to  think  the 
variance  upon  that  count  is  not  material ;  and  we  must,  therefore,  see  whether  there 
is  any  other  fatal  objection  to  that  count.  That  count  states  the  defendant's  promise 
to  have  been,  that  he  would  become  tenant  at  the  rent  of  21.  payable  weekly,  and  to 
enter  on  the  25th  April,  and  assigns  as  a  breach,  that  the  defendant  did  not  take 
possession  or  pay  21.  a-week,  by  means  whereof  the  rooms  had  been  unoccupied,  and 
had  become  out  of  repair,  and  that  the  plaintiff  had  laid  out  money  in  preparing 
rooms  for  defendant's  reception.  This  count  does  not  state  an  unqualified  promise  to 
pay  21.  a-week,  upon  which,  perhaps,  the  plaintiff  might  have  been  entitled  to  have 
sued,  though  defendant  had  never  entered,  and  the  relation  of  landlord  and  tenant  had 
never  been  created ;  but  his  only  promise  is,  that  he  will  become  tenant,  and  enter ; 
and  there  is  no  promise  to  pay  21.  per  week,  except  as  that  is  a  consequence  of  his 
becoming  tenant.  If,  therefore,  upon  the  evidence,  the  defendant  never  became  tenant, 
there  is  nothing  in  the  promise  stated  to  entitle  the  plaintiff  to  recover  any  thing, 
except  damages  for  breach  of  his  promise,  viz.  for  not  becoming  tenant,  and  for  not 
entering;  but,  against  his  recovering  these  damages,  the  4th  section  of  the  statute  of 
frauds  is  relied  upon  ;  and  the  case  of  Inman  v.  Stamp  (1  Stark.  N.  P.  16)  is  pressed 
as  an  authority  in  point.  The  statute  of  frauds  provides,  that  no  action  shall  be  [396] 
brought  whereby  to  charge  any  person  upon  any  contract  or  sate  of  any  lands  or  any 
interest  in  or  concerning  them,  unless  such  contract  were  in  writing ;  and  in  Innian  v. 
Siamj}  Lord  Ellenborough  ruled,  that  a  contract  for  letting  lodgings  was  a  contract  for 
an  interest  in  lands  ;  and  that  an  action  could  not  be  maintained  against  the  party  who 
had  refused  to  perform  his  agreement  for  taking  them,  because  there  was  nothing  to 
bind  him  but  a  verbal  agreement.  It  was  supposed,  upon  the  argument,  that  Bi/ky  v. 
Hides  (Strange,  657)  was  at  variance  with  Inman  v.  Stamp,  but  I  cannot  see  what  bear- 
ing one  of  those  cases  has  upon  the  other.  The  only  point  decided  in  lii/ky  v.  Hicks  h, 
that  a  lease,  though  it  were  to  commence  in  futiiro,  would  be  within  the  exception  in 
the  statute  of  frauds,  if  it  did  not  exceed  three  years  from  the  making;  but  how  that 
bears  upon  the  decision  in  Inman  v.  Stamp,  I  do  not  see.  It  may  be  said,  that  it  is 
strange  that  the  second  section  of  the  statute  has  made  a  lease  for  less  than  three  years 
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from  the  making  valid,  and  yet,  that  no  action  shall  be  maintainable  upon  it  until  it  is 
made  effectual  as  a  lease  by  the  entry  of  the  lessee  ;  but,  first,  the  legislature  might 
intend  to  make  a  distinction  between  those  cases  in  which  the  complaining  party  was 
contented  to  confine  himself  to  its  operation  as  a  lease,  and  sought  nothing  more  than 
as  a  lease  it  would  give  him,  and  those  in  which  he  went  further,  and  founded  upon  it 
a  claim  for  damages,  which  might  far  exceed  what  he  could  claim  under  it  in  the 
character  of  a  le;ise ;  or,  secondly,  this  distinction  might  not  have  been  contemplated, 
but  may  be  the  result  of  the  true  construction  of  the  statute  of  frauds.  The  first 
section  of  that  statute  provides  that  all  leases,  estates,  interests  of  freehold,  or  term  of 
years,  or  any  uncertiiin  interest  in  lands  made  by  livery  and  seisin  only,  or  by  parol, 
and  not  put  in  writing,  &c.,  shall  have  the  force  'and  effect  of  leases  or  estates  at  will 
only  ;  except,  nevertheless,  all  leases  not  [397]  exceeding  three  years  from  the  making 
thereof,  whereupon  the  rent  reserved  shall  amount  to  two-thirds  of  the  full  improved 
value.  The  -ith  section  enacts,  tiiut  no  action  shall  be  brought  whereby  to  charge 
the  defendant  upon  any  contract  or  sale  of  lands,  or  any  interest  in  or  concerning 
them,  unless  the  agreement  on  which  such  action  shall  be  brought,  or  some  memor- 
andum thereof,  be  in  writing.  Is  then  the  agreement  on  which  this  action  is 
brought,  a  contract  of  an  interest  in  lands'?  Inman  v.  Stamp  says  distinctly,  that 
it  is ;  and,  unless  that  case  can  be  successfully  impeached,  it  must  govern  the  present. 
But  can  that  case  be  successfully  impeached  ?  Is  not  the  agreement  on  which  this 
action  is  brought,  a  contract  of  an  interest  in  lands?  The  defendant,  by  the  lease, 
has  an  interessc  termini  only ;  the  agreement  upon  which  the  action  is  founded,  is 
to  force  him  to  take  an  ulterior  interest,  and  clothe  himself  with  the  possession. 
If  it  be  said,  that  the  agreement  upon  which  the  action  is  brought,  is  merely 
a  result  by  operation  of  law  from  the  demise,  and  that,  as  that  is  a  valid 
demise,  whatever  is  a  result  from  it,  must  be  valid  also,  the  answer  seems  to  be, 
that  the  fourth  section  takes  away  the  right  to  sue  upon  this  result,  and  that 
though  the  result  be  not  invalid,  it  cannot  be  made  the  foundation  of  an  action. 
The  effect  then  of  the  statute  of  frauds,  as  far  as  it  applies  to  parol  leases  not 
exceeding  three  years  from  the  making,  is  this,  that  the  leases  are  valid,  and  that 
whatever  remedy  can  be  had  upon  them,  in  their  character  of  leases,  may  be 
resorted  to ;  but  they  do  not  confer  the  right  to  sue  the  lessee  for  damages  for  not 
taking  possession.  I  am  therefore  of  opinion,  that  the  verdict  cannot  be  supported 
upon  the  second  count. 

This  brings  us  to  the  counts  for  use  and  occupation.  These  counts  charge  the 
defendant  for  the  use  and  occupation  of  rooms  had,  held,  used,  occupied,  possessed, 
and  enjoyed  by  him.  Is  this  true  as  to  any  of  the  points  of  having,  holding,  using, 
occupying,  possessing,  or  en-[398]-joying1  Before  entry  by  the  lessee,  what  efl'ect  has 
a  lease  upon  the  land  ?  It  creates  an  interesse  termini  in  "the  lessee,  which  the  lessee 
may  grant  over,  but  the  land  still  remains  in  the  lessor.  A  release  to  the  lessee  will 
not  enlarge  his  estate  :  Why  ?  Because  he  has  nothing  in  the  land  till  entry.  The 
whole  estate  is  in  the  lessor  (Co.  Litt.  26  b. ;  Litt.  s.  419;  Co.  Litt.  ■270  a.).  The 
lessor  cannot  grant  over  the  estate  by  the  description  of  the  reversion:  Why? 
Because  the  possession  is  wholly  in  him  (Cro.  Car  110;  Co.  Litt.  270) :  so  the  lessee 
cannot  britig  trespass,  because  he  has  no  possession.  Upon  the  whole,  therefore,  I 
am  of  opinion,  that  there  is  no  count  upon  which  the  plaintiff  is  entitled  to  recover ; 
and,  consequently,  that  the  rule  must  be  made  absolute. 

Rule  absolute. 

Laughkk  v.  Laugher.  Exch.  of  Pleas.  1831.— To  support  an  attachment  for  the 
non-performance  of  an  award  on  demand  made  by  a  third  person  who  acts  under 
a  power  of  attorney,  the  execution  of  the  power  of  attorney  must  be  shewn  by 
the  subscribing  witness,  and  a  copy  of  the  power  of  attorney  must  be  left  with  the 
party  upon  whom  the  demand  is  made. 

[S.  C.  1  Tyr.  352 ;  1  Dowl.  P.  C.  284.] 

John  Jervis,  on  a  former  day,  had  obtained  a  rule  nisi  for  an  attachment  for  the 
non-performance  of  an  award.  The  demand  was  sworn  to  be  made  "under  and  by 
virtue  of  a  power  of  attorney  signed  and  delivered  by  the  plaintiff,  to  the  party  by 
whom  the  demand  was  made,  but  there  was  no  affidavit  by  the  subscribing  witness  of 
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the  execution  of  the  power  of  attorney,  nor  was  it  sworn  that  a  copy  of  the  power  of 
attorney  was  left  with  the  defendant,  when  the  demand  was  made. 

Clarke  and  Holroyd  shewed  cause.  To  bring  a  party  into  contempt,  a  demand 
must  be  made  by  the  party  to  whom  the  money  is  awarded,  or  by  his  agent,  legally 
authorized.  In  this  case,  there  is  no  legal  evidence  of  the  authority  of  the  agent,  for 
the  power  of  attorney  could  only  be  proved  by  the  subscribing  witness.  Accordingly, 
it  is  [399]  stated  by  Mr.  Tidd  (page  837),  that  there  must  be  an  affidavit  of  the  execu- 
tion of  the  award  and  power  of  attorney.  Secondly,  a  copy  of  the  power  of  attorney 
should  be  left  with  the  party  upon  whom  the  demand  is  made  (Tidd's  Pract.  837), 
because  he  is  entitled  to  be  satisfied  that  he  is  not  paying  his  money  to  one  who  has 
no  authority  to  receive  it. 

John  Jervis,  contra.  The  affidavit  sufficiently  shews  that  the  power  of  attorney 
was  executed  by  the  plaintiff;  and  the  authority  referred  to  does  not  state  that  the 
subscribing  witness  must  depose  to  that  fact.  In  the  case  of  an  obligation,  the  sub- 
scribing witness  must  be  called  to  explain  if  any  thing  took  place  at  the  time  of  the 
execution,  but  in  the  case  of  a  dry  authority  to  receive  money,  there  is  no  necessity 
or  reason  for  that  rule.  In  Longman  v.  Holmes  (2  Black.  990),  an  unstamped  indorse- 
ment upon  the  award  was  holden  a  sufficient  authority  to  receive  the  money  awarded. 
Upon  the  second  point  also,  no  decision  has  been  cited.  Where  the  original  power  of 
attorney  is  shewn,  the  party  from  whom  the  money  is  demanded  has  an  opportunity 
of  ascertaining  the  authority  of  the  agent ;  but  it  seems  to  have  been  decided  in  Bass 
v.  Mailhnd  (8  Moore,  44),  that  it  is  not  even  necessary  to  shew  the  original  power  of 
attorney. 

Per  Curiam.  The  practice  is  correctly  stated  by  Mr.  Tidd.  A  mere  parol 
authority  to  demand  the  performance  of  the  award  would  not  be  sufficient,  and  if  a 
power  of  attorney  is  necessary  for  that  purpose,  it  must  be  shewn  by  legal  evidence 
that  that  delegation  of  authority  was  properly  executed.  It  is  also  necessary  that  a 
copy  of  the  power  of  attorney  should  be  left  with  the  party  upon  whom  the  demand 
is  made,  in  order  that  he  may  be  satisfied  that  [400]  the  party  making  the  demand 
acted  under  a  legal  authority. 

Rule  discharged  with  costs,  (a) 

In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Pawlett  v.  The  Corporation  of  Stamford.  1831. — The  grant  of  a  fair  or 
market  "  cum  omnibus  tolnetis,  et  aliis  proficuis  predietis  feriis  sive  nundinis 
pertinentibus  et  spectantibus, '  passes  a  reasonable  toll  to  the  grantee,  though 
the  amount  of  toll  be  not  specified. 

[See  ante,  p.  57,  with  note.] 

In  an  action  of  debt  for  tolls,  the  question  was,  whether,  under  the  grant  of  a  fair 
or  market,  "cum  omnibus  tolnetis  et  aliis  proticuis  predictis  feriis  sive  nundinis 
pertinentibus  et  spectantibus,"  the  amount  of  toll  not  being  specified,  a  toll  could  be 
demanded.  The  Court  of  Exchequer  decided,  that  the  grant  passed  a  I'casonable 
toll ;  and,  upon  a  writ  of  error,  the  (  hief  Justices  of  the  Courts  of  King's  Bench  and 
Common  Pleas,  after  argument  by  Clinton  for  the  plaintiff  in  error,  anctHildyard  for 
the  defendants  in  error,  advised  the  Lord  Chancellor  to  aflirm  the  judgment. 

Judgment  affirmed. 

[401]  GoDKiN  V.  Redgate.  Exch.  of  Pleas.  1831.— The  Court  will  not  grant  a 
distringas,  upon  an  aflidavit  of  the  belief  of  the  deponent  that  the  defendant 
keeps  out  of  the  way  to  avoid  personal  service,  but  it  must  also  be  made  to 
appear,  to  the  satisfaction  of  the  Court,  that  the  defendant  keeps  out  of  the  way 
to  avoid  service,  and  the  grounds  for  the  belief  must  be  stated. 

[S.  C.  1  Tyr.  287.] 

R   S.  Richards  moved  for  a  distringas  upon  the  following  affidavit :  "  That  the 

(a)  See  Jackson  v.  Clarke,  M'Clel.  72;  13  Price,  208.  Hartley  v.  Barlow 
1  Chitty's  Rep.  229. 
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deponent  used  all  means  in  his  power  to  serve  the  defendant  personally,  with  the  copy 
of  the  writ  of  venire  facias,  having  attended  at  the  dwelling-house  of  the  defendant, 
on  the  1st  of  April,  when  deponent  saw  the  daughter  of  the  defendant,  and  informed 
her  he  had  a  writ  against  her  father,  and  wished  to  serve  him  with  a  copy  of  it ;  when 
she  said,  that  her  father  was  not  at  home,  nor  was  he  likely  to  be  at  home ;  that 
deponent  told  her  he  would  call  at  12  o'clock  the  next  day,  to  serve  her  father  with  a 
copy  of  the  writ ;  that  he  accordingly  called  at  the  house  of  the  defendant,  and 
inquired  for  the  defendant,  when  he  was  informed  by  the  defendant's  son,  that  his 
father  was  from  home,  and  not  likely  to  be  at  home ;  that  deponent  explained  to  the 
defendant's  son,  that  he  had  a  writ  against  his  father,  and  said  he  would  call  again ; 
that  deponent  called  again  on  the  return  day,  pursuant  to  a  further  notice,  and  again 
inquired  for  defendant,  when  defendant's  son  again  told  the  deponent,  that  his  father 
was  from  home,  and  was  not  likely  to  be  at  home  ;  that  deponent  believes  that  the 
defendant  has  kept  out  of  the  way,  to  avoid  the  service  of  the  said  writ,  for  the 
following  reasons,  because  deponent  had,  upon  a  previous  occasion  about  twelve 
months  ago,  a  copy  of  a  writ  to  serve  upon  the  defendant,  but  was  not  able  to  serve 
him  ;  and  has  been  informed,  and  verily  believes,  that  his  circumstances  are  deranged, 
and  that  he  keeps  out  of  the  way  to  avoid  being  arrested,  or  served  with  process." 

Bay  LEY,  B.  The  Court  requires,  not  only  an  affidavit  of  the  belief  of  the  party, 
that  the  defendant  keeps  out  of  the  way  to  avoid  personal  service,  but  of  circum- 
stances to  shew  that  that  belief  is  well  founded  It  is  consistent  [402]  with  this 
affidavit,  that  the  defendant  was  from  home  upon  business  ;  for  it  is  not  sworn  that 
he  was  seen  in  the  neighbourhood,  or  that  he  was  at  home  in  the  interval  between 
the  first  and  last  time,  when  the  deponent  went  to  serve  the  writ.  It  does  not  appear 
whether  every  material  part  of  the  conversations  with  the  son  and  daughter  of  the 
defendant  is  disclosed  in  the  affidavit. 

Rule  refused. (a) 


Whitehorne  r.  SiMONE.     Excb.  of  Pleas.     1831. — Affidavit  for  distringas. 

[S.  C.  1  Tyr.  293.] 

Manning  moved  for  a  distringas.  The  affida^t  stated  that  the  deponent  called  at 
the  house  of  the  defendant,  on  the  oth  April,  to  serve  him  with  the  venire,  when  the 
servant  of  the  defendant  said,  her  master  was  not  at  home.  The  deponent  appointed 
to  call  again  on  the  following  day,  which  he  did,  but  did  not  see  the  defendant ;  and 
on  the  15th  April,  the  deponent  called  again  pursuant  to  an  appointment,  and,  not 
finding  the  defendant,  left  the  process  with  the  defendant's  servant. 

Lord  Lyndhuk.st,  C.  B.  The  affidavit  does  not  shew  that  the  defendant  was  at 
home  when  the  deponent  called,  nor  does  it  state  that  the  servant  said  the  defendant 
would  be  at  home  at  the  times  appointed. 

Bayley,  B.  The  statutes  51  Geo.  3,  c.  124,  and  7  &  8  Geo.  4,  c.  71,  s.  5,  are,  in 
this  respect,  the  same.  Upon  the  former  it  was  holden  by  the  Court  of  Common 
Pleas,  in  l^mer  v.  IVall,  and  Down  v.  Crew  (5  Taunt.  520;  1  Marsh.  267),  that  the 
fac^s  upon  which  the  belief  of  the  deponent  were  founded,  must  be  [403]  stated,  and 
that  it  was  not  sufficient  merely  to  swear  to  belief  that  the  defendant  kept  out  of  the 
way  to  avoid  the  service.  No  grounds  for  the  deponent's  belief  are  here  stated  ;  on 
the  contrary,  it  does  not  appear,  that  the  whole  of  the  servant's  answer  respecting  her 
master  is  stoted  in  the  affidavit,  or  that  she  said  he  was  then  at  home,  or  would  be  at 
home  before  the  time  at  which  the  deponent  appointed  to  call  again. 

Gakruw,  B.  If  the  mere  circumstance  of  the  defendant  being  from  home  upon 
three  occasions  were  sufficient  without  more,  a  distringas  might  in  every  case  be 
obtained,  by  making  visits  purposely  timed  during  hours  when  the  defendant  is  known 
to  be  absent  at  his  daily  employment. 

Bolland,  B.,  concurred. 

Rule  refused.  


(a) 


See  Winstanley  v.  Edge,  ante,  p.  381. 
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Marshall  and  Another,  Executors  of  Talford,  v.  Broadhurst.  Exch.  of  Pleas. 
1831.— A.  agrees  to  do  certain  work,  and  dies  before  the  work  is_  begun:  the 
executors  of  A.  do  the  work,  using  the  materials  of  A.  :— Held,  in  an  action 
by  the  executors,  in  their  representative  character,  for  work  and  labour  done,  and 
materials  found,  that  the  executors  might  recover  the  value  of  the  materials  ;  and 
semble,  that  they  might  also  recover  for  the  work  and  labour  as  executors  of  A. 

[S.  C.  1  Tyr.  348 ;  9  L.  J.  Ex.  (0.  S.)  105.] 

Assumpsit.  The  declaration  contained  two  sets  of  counts.  The  first  set  of  counts 
was  for  work  and  labour  done,  and  materials  found,  and  goods  sold  and  delivered  by 
the  testator,  laying  the  promises  to  the  testator ;  and  the  second  set  of  counts  was  for 
work  and  labour  done,  and  materials  found  and  used  about  such  work  and  laboui-, 
and  goods  sold  and  delivered  by  the  plaintiffs  as  executors,  laying  the  promises  to  the 
plaintiffs  as  executors      Plea— Non  assumpsit. 

At  the  trial  at  the  last  Assizes  for  Cheshire,  before  Tindal,  C.  J.,  the  following 
appeared  to  be  the  facts  of  the  case  :— The  defendant  employed  the  testator  to  erect 
a  temporary  gallery  and  other  wood  work  for  the  [404]  purposes  of  a  public  dinner ; 
shortly  after  the  order  was  given,  and  before  it  was  begun,  the  testator  died,  and  the 
plaintiffs,  as  executors,  performed  the  work,  using  the  materials  of  the  testator.  Upon 
these  facts,  it  was  objected,  that  the  plaintiffs  rould  not  recover  :  that  there  was  no 
evidence  to  support  the  first  set  of  counts;  and,  with  respect  to  the  second  set  of 
counts,  that  there  was  no  evidence  of  goods  sold  ;  that  the  work  and  labour  were  done 
on  the  personal  contract  of  the  executors,  for  which  they  could  only  sue  in  their 
individual  capacity  ;  and  that  the  materials  alleged  to  have  been  supplied  for  such 
work  and  labour-  could  not  be  separated  from  the  work  and  labour.  The  learned  Chief 
Justice  was  of  opinion,  that  the  plaintiffs  could  not  recover  for  the  work  and  lal'our, 
but  thought  that  they  might  for  the  materials,  because  the  allegation  was  divisible ; 
and  the  plaintiff's  had  a  verdict  for  the  amount  of  the  materials,  with  liberty  for  the 
defendant  to  move  to  enter  a  nonsuit. 

Lloyd  now  moved  to  set  aside  the  verdict  and  enter  a  nonsuit.  The  plaintiffs 
cannot  recover  for  the  materials  on  the  count  for  goods  sold  and  delivered,  because 
the  contract  is  entire,  though  composed  of  different  things,  and  cannot  be  separated. 
Cotlrell  V.  Apsey  (1  Marsh.  5S1,  6  Taunt.  32-4).  Can  they  then  recover  for  the 
materials  in  the  counts  for  work  and  labour,  and  materials  supplied  for  such  work  by 
the  executors?  It  was  decided  at  the  trial  that  they  could  not  recover  for  the  work 
and  labour,  and  there  was  no  evidence  of  work  done  by  the  plaintiffs  as  executors,  and 
therefore  no  materials  could  be  supplied  for  such  work.  Until  the  job  is  completed, 
the  materials  belong  to  the  party  by  vvhom  the  job  is  done.  It  is  the  duty  of  the 
executors  to  dispose  of  the  assets  of  the  testator ;  they  cannot  carry  on  his  business, 
unless  they  do  so  at  their  own  risk.  If  they  may  do  so  in  one  instance,  they  may  in 
every  case ;  and  so  the  estate  of  the  [405]  testator  may  be  wasted  by  the  speculations 
of  his  representatives.  But  it  is  clear  that  the  plaintiff's  might  sue  for  the  whole  in 
their  individual  capacity ;  and  it  was  decided,  at  the  trial,  that,  for  the  work  and 
labour,  they  must  so  sue,  and  therefore  the  defendant  would  be  liable  to  two  actions 
in  respect  of  the  same  job.  It  was  a  personal  engagement  of  the  testator,  which 
ceased  at  his  death,  and  became  a  personal  contract  of  the  executors  when  undertaken 
by  them,  for  which  they  could  only  sue  in  their  individual  capacity. 

Per  Curiam.  It  is  a  plain  rule,  that,  whenever  the  subject-matter  of  the  action 
would,  when  recovered,  be  assets,  the  executor  may  sue  in  his  representative  character. 
Ord  V.  Fcnwick  (3  East,  110),  Cowell  v.  Jratis  (6  East,  405).  If  a  party  contract  for 
himself  and  his  executors  to  build  a  house,  and  die,  the  executors  must  go  on,  or  they 
would  be  liable  to  damages  for  not  completing  the  work ;  if  they  go  on,  it  is  work  and 
labour  done  by  them  as  executors ;  they  may  recover  as  executors,  and  the  money, 
when  recovered,  will  be  assets  in  their  hands.  Suppose  a  party  to  have  engaged  to 
build  a  house,  and  to  have  procured  all  the  necessary  materials,  in  the  event  of  his 
death  may  not  the  executors  complete  the  work,  or  must  they  dispose  of  the  materials 
at  a  loss  to  the  estate  ?  Or  if  a  man  build  half  a  house,  and  die,  if  the  executors 
complete  the  work  are  there  to  be  two  actions  in  respect  of  the  same  job  1  Such  a 
rule  would,  in  many  cases,  operate  much  to  the  deterioration  of  property.  If,  for 
instance,  a  bookseller  undertake  to  publish  a  work  in  parts,  and,  before  the  completion, 
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die,  a  subscriber  has  a  claim  upon  his  estate  to  complete  the  work,  for  otherwise  those 
parts  which  he  has  purchased,  upon  the  faith  of  the  work  being  completed,  [406]  are 
useless.  When  the  law  speaks  of  executors  not  canying  on  the  business  of  their 
testator,  it  means  that  they  are  not  to  buy  and  sell.  W  e  do  not  say  that  executors 
are  bound  to  go  on  to  an  indctinite  extent,  but  it  is  reasonable  that  they  should  do  so 
to  a  certiiiu  extent.  For  instance,  if  a  man  make  half  a  wheelbarrow  or  half  a  pair 
of  shoes,  and  die,  the  executors  may  complete  them,  and  they  are  not  bound  to 
sacrifice  the  property  of  their  testator  by  selling  articles  in  an  imperfect  state.  It  is 
otherwise,  where  the  testator  enters  into  a  personal  engagement  to  be  performed  by 
himself  only. 

In  the  absence  of  authority  to  the  contrary,  it  seems  reasonable  that  the  plaintiffs 
should  recover  under  the  circumstances  of  this  case. 

Rule  refused. 


Rex  v.  M.A.RSU.     Revenue.     1831. — A  sale  under  an  extent  is  not  vitiated  as  against 
a  purchaser  by  the  agent  of  the  Crown  making  a  bona  fide  bid  for  himself. 

[Upon  an  Extent.] 

Some  freehold  property  belonging  to  the  defendant  had  been  sold  un^ier  an  order 
of  this  Court  in  \t>2d.  On  that  occasion  the  purchaser  was  discharged,  on  the  ground 
of  a  pufler  having  been  employed  on  the  part  of  the  Crown  (see  3  Y.  &  J.  331). 

A  second  sale  took  place  m  March,  1831.  On  that  occasion  one  Jervis  Nokes  was 
the  highest  bidder,  and  was  declared  the  purchaser  for  2401. 

R.  Scarlett  had  obUiined  the  usual  rule  to  confirm  the  purchase  ;  against  which — 

Beames  now  shewed  cause,  on  the  ground  that  Mr.  [407]  Driver,  the  surveyor 
and  agent  for  the  Crown  in  this  business,  had  attended  the  sale,  and  had  bid  up  to 
23.51.,  the  next  bidding  to  that  of  the  purchaser.  Driver  was  the  Crown  agent,  to 
whom  persons  had  been  referred  for  information  and  particulars  about  the  sale ;  and 
the  printed  particulars  stated  the  sale  to  lie  without  reserve.  Driver  was  the  only 
bidder  besides  the  purchaser.  Driver  swore  that  he  was  a  true  and  i)ona  fide  bidder, 
and  intended  to  purchase  for  himself,  and  would  still  be  willing  to  take  the  property 
at  his  own  bid. 

Beanies,  for  the  purchaser.  The  question  is,  whether  the  agent  for  the  purchaser 
can  interfere  in  the  manner  in  which  the  Crown  agent  has  done  in  this  case.  It  is  a 
clear  rule  in  Courts  of  equity,  that  a  person  who  is  an  agent  can  never  purchase  for 
himself.  He  could  not,  if  he  had  been  the  highest  bidder,  have  compelled  the  Crown 
to  complete  the  purchase.  The  Crown  ought  not  to  sanction  its  own  agent  as  a 
purchaser.  It  is  only  another  mode  of  puffing ;  and  if  Driver  had  been  the  purchaser, 
the  Crown  could  not  have  sustained  the  sale  as  against  the  creditors. 

Lord  Lynduur.st,  C.  B.  The  creditors  might  have  had  a  right  to  apply  to  set 
aside  the  sale  ;  but  you  are  applying  on  the  part  of  the  purchaser.  The  reason  why 
an  agent  is  not  allowed  to  bid  is  for  the  .sake  of  the  seller.  He  is  not  allowed  to 
avail  himself  of  the  knowledge  he  may  have  acquired  as  agent. 

Rule  absolute. 


[408]  Rex  v.  Wrangk-vm.  Revenue.  1831.— An  agent  of  a  fir-e  insurance  com- 
pany, who  has  received  premiums  and  duties  for  the  office  to  whom  he  has  given 
security,  is  liable  to  a  writ  of  immediate  extent  for  the  duties. 

[S.  C.  1  Tyr.  383;  9  L.  J.  Ex.  (O.  S.)  124.] 

This  was  a  writ  of  immediate  extent  against  the  defendant,  who  had  been  a 
country  agent  to  a  Fire  Insurance  Company,  and  had  received  monies  for  duties  and 
pi-emiums      The  extent  was  for  the  amount  of  the  duties. 

D.  Pollock  moved  to  set  aside  the  extent,  on  affidavits  shewing  that  the  defendant 
had  given  security  to  the  Fire  Office ;  and  he  urged  that  the  defendant  was  hable  to 
the  Fire  Office  alone,  for  whom  he  received  the  premiums  and  dutres,  whrch  coristrtuted 
one  entire  sum,  for  which  they  had  taken  security.  He  contended,  that  there  was 
no  privity  between  the  defendant  and  the  Crown ;  and  that  the  extent  was  a  mere 

Ex.  Div.  IV.— 47* 
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device  of  the  Insurance  Office,  to  enable  them  to  get  the  ful  amount  o  the  duties, 
or  which  they  were  really  answerable,  paid  out  of  the  funds  of  the  general  creditors^ 

Shephard,  con trk  contended,  that,  wherever  a  party  has  knowing  y  in  his  hands 
monies  belonging  to  the  Crown,  he  is  accountable  to  the  Crown ;  and  that  his  being 
also  liable  to^the  Insurance  Company  on  his  bond  could  make  no  difference. 

Lord  Lyndhuest,  G.  B.  The  defendant  is  indebted  directly  to  the  King. 
Whoever  receives  money  of  the  Crown,  becomes  an  immediate  debtor  to  the  Crown. 
The  receipt  of  money  belonging  to  the  Crown  constitutes  a  privity  with  the  Crown. 

Eule  refused. 

[409]    The  Attorney-General  v.  Carpenter.     Revenue.     1831.— A  defendant 
to  an  information  may  plead  in  person  in  Court. 

[See  p.  289,  ante.     S.  C.  1  Tyr.  351.] 

The  defendant  having  been  served  with  a  notice  to  plead,  applied  at  the  office  to 
be  allowed  to  plead,  and  was  informed,  that  he  could  only  plead  in  person  by  order 
of  the  Court.  Accordingly,  he  now  appeared  in  Court  to  move  for  a  rule  that  he 
might  be  allowed  to  plead  in  person. 

The  Court,  at  first,  granted  the  rule ;  but  afterwards,  upon  the  suggestion  of  the 
defendant,  directed  him  to  hand  over  his  plea  in  Court  to  the  officer ;  which  he 
accordingly  did. 

In  the  Matter  of  the  Estate  of  Vivian,  Deceased.  Revenue.  1831. — The  rule 
for  an  attachment,  for  not  accounting  to  the  legacy  office,  is  a  rule  nisi,  which 
makes  itself  absolute  by  a  certain  day,  unless  in  the  meantime  cause  be  shewn. 

[S.  G.  1  Tyr.  379.] 

Amos  moved  for  an  attachment,  absolute  in  the  first  instance,  against  the  executors 
of  this  estate,  for  not  accounting  to  the  legacy  office,  pursuant  to  a  rule  obtained  for 
that  purpose. 

The  Court  said,  that  it  could  only  be  a  rule  to  shew  cause ;  but  subsequently 
granted  a  rule  nisi,  to  be  absolute  by  a  day  certain,  unless  cause  was  shewn  on  or 
before  that  day. 

[410]  RiSDALE  !;.  Kelly.  Exch.  of  Pleas.  1831, — A  declaration  in  debt  demanded 
601.,  and  contained  six  counts  for  101.  each  ;  and  the  defendant  pleaded  that  he 
did  not  owe  the  said  sum  of  101.  above  demanded.  The  plaintifl"  treated  this  plea 
as  a  nullity,  and  signed  judgment.     The  Court  set  the  judgment  aside. 

[S.  G.  1  Tyr.  387.] 

The  declaration  in  this  case,  in  debt,  demanded  601.,  and  contained  six  counts, 
each  of  which  was  for  101.  parcel,  &c. 

The  defendant  pleaded,  that  he  did  not  owe  the  said  sum  of  101.  above  demanded, 
or  any  part  thereof.  The  plaintiff  signed  judgment  for  want  of  a  plea;  and  Ball 
obtained  a  rule  to  shew  cause  why  the  judgment  should  not  be  set  aside  ;  against 
which  rule  cause  was  now  shewn  by  Jervis  a"nd  Temple,  who  relied  upon  Macdonwll 
v.  Mardonmll  (3  Bos.  &  Pul.  174). 

Ball,  in  support  of  his  rule,  relied  upon  Atlwood  v.  Bonadch  (1  D.  &  R.  474),  where 
Lord  Tenterden  intimated  an  opinion,  that  the  words  "of  ten  pounds,"  might,  in  such 
case,  be  rejected  as  surplusage. 

Lord  Lyndhurst,  C.  B.  No  sum  of  101.  is  demanded  in  this  declaration. 
Therefore,  when  you  say  that  you  do  not  owe  the  said  sum  of  101.,  above  demanded, 
I  should  incline  to  think  that  the  words  "of  101."  may  be  rejected  as  surplusage.  At 
all  events,  it  is  too  much  to  treat  such  a  plea  as  a  nullity. 

Bayley,  B.  In  Macdonwll  v.  Mar.donndl,  the  question  was,  whether  the  plea  was 
an  issuable  plea  under  a  Judge's  order ;  which  is  quite  a  different  question  from  the 
one  now  before  the  Court.  I  argued,  in  that  case,  that  the  plaintiff  had  taken  his 
judgment  for  too  much  ;  but  the  Court  said,  you  are  under  terms  to  plead  issuably 
to  the  whole  declaration. 


1 
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If  the  words  "of  101."  can  be  rejected  as  surplusage,  [411]  then  the  present  is  a 
f^ood  plea  to  the  whole,  and  would  be  so  treated  on  a  trial.  No  sum  of  101.  is  here 
demanded  :  the  sum  demanded  is  601.,  and  the  words  "of  101."  are  obviously  inapplic- 
able to  the  declaration,  and  may  therefore  be  rejected. 

The  rest  of  the  Court  concurring,  the  rule  was  made — 

Absolute. 

Mason  v.  Clarke.  Esch.  of  Pleas.  1831.— Where  a  cause  is  tried  at  the  sittings 
in  Term,  a  motion  may  be  made  for  a  new  trial,  at  any  time  within  four  days 
after  the  return  of  the  distringas,  although  more  than  four  days  have  elapsed 
since  the  trial. 

[S.  C.  1  Tyr.  534.] 

This  case  was  tried  at  the  sittings  in  Term,  and,  on  the  authority  of  Kirkham  v. 
Markr  {2  B.  &  Ald.Gli)-  .         r        ^.       .         c 

Thesiger  was  allowed  to  move  for  a  new  trial  within  four  days  after  the  return  ot 
the  distringas,  although  more  than  four  days  had  elapsed  since  the  trial. 

PooLEY,  Assignee  of  Syers,  v.  Millard.  Exch.  of  Pleas.  1831.— Where,  in  an 
action  bv  the  assignee  of  a  bankrupt,  it  appeared  that  a  bill  drawn  and  indorsed 
bv  the  petitioning  creditor,  and  accepted  by  the  bankrupt,  had  been  produced  at 
the  openinc  of  the  commission,  and  had  been  then  examined  by  the  commissioners, 
and  had  afterwards  been  lost,  and,  though  search  had  been  made,  could  not  be 
found  or  produced  at  the  trial :— Held,  that  the  petitioning  creditors  debt  was 
proved  by  evidence  of  the  contents  of  such  bill. 

[S.  C.  1  Tyr.  331 ;  9  L.  J.  Ex.  (O.  S.)  114.] 

Trover  bv  the  assignee  of  a  bankrupt.  At  the  trial,  before  Gaselee,  J.,  at  the  last 
Lent  .Assizes  for  the  county  of  Norfolk,  the  plaintiff,  to  prove  the  petitioning  creditors 
debt,  notice  to  dispute  which  had  been  given,  produced  and  proved  a  bill  of  exchange 
for  561  drawn  bv  the  petitioning  creditor,  and  accepted  by  the  bankrupt,  the 
plaintiff  then  prov'ed  that  another  bill  of  exchange,  for  701  drawn  by  the  petitioning 
creditor,  and  accepted  by  the  bankrupt,  had  been  produced,  properly  stamped,  before 
the  commissioners  at  the  opening  of  the  commission  [412]  Ihe  commissioners  on 
that  occasion  examined  the  two  bills,  and  adjudicated  thereupon  at  the  meetmg  for 
opening  the  commission  ;  the  bill  for  701.  was  laid  upon  the  tab  e  befo.^  vvhich  the 
commissioners  sat,  amongst  many  other  papers  and  when  the  solicitor  to.  the  com- 
mission took  the  papers  away,  he  missed  that  bill,  which  was  never  seen  again,  though 
"arched  for  both  at  the  place  of  meeting  and  at  the  petitioning  creditor  s  place  of 
Zde,  and  at  the  solicitor's' office.  The  petitioning  creditor  had  indorsed  the  bill  in 
blank,  and  had  taken  it  up  before  the  issuing  of  the  commission.     A  verdict  having 

P"b'  AnVrtfoSiTd  a  rule  for  a  new  trial,  on  the  ground  that  the  petitioning 
creditor's  debt  could  not  be  established  without  the  production  of  the  bill.     Against 

"''k\r  G^nninrantpaimlr  It  was  proved  at  the  trial,  that,  up  to  the  time  of 
the  commiss  on  Ind  adjudication,  there  was  a  good  petitioning  creditor's  debt_  It  is 
clirthatTf  there  be  a  good  petitioning  creditors  debt  at  the  time  of  issuing  the  com- 
ciear,  zdmu  lueic  o         i        ,      invalidated  from  the  circumstance  of  such  debt 

notTen;:  prer^lla^^^inthli'tOutte  of  the  trial.     If  the  debt  be  destroyed 

.nintnte^a  sufficient  petitioning  creditor's  debt,  though  it  appeared  that,  subse- 
constitute  ^,  f  ™^^">  .P'"  i°'ij^g  ,,een  duly  presented  and  paid  by  the  acceptors, 
fh"  eCsht'Tha  "'only  quS  is,' w'hether  there  was  a  good  petitionmg 
,i;wf  dpbt  at  the  time  when  the  commission  issued.  If  a  subsequent  destruction 
rmTmen  of  the  dU  shSuld  be  held  to  invali-[413]-datc  the  commission,  very 
seriourconsequences  would  arise,  as  the  commissioners,  assignees  messenger,  and 
^Iprv  bodv  actin-  under  the  commission  would  become  trespassers  ab  initio. 
'     A  A^rew" in  support  of  the  rule.     Without  the  production  of  the  bill  any 
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evidence  of  its  contents  was  inadmissible.  In  Pierson  y  Hutchinson  (2  Camp.  211), 
T  ord  Ellenboroueh  expressly  refused  to  receive  evidence  of  the  contents  of  a  lost  bill. 
It  was  decided  in  Hansard  v.  Rohinson  (7  B.  &  C.  90),  that  the  indorser  cannot  recover 
on  a  lost  bill  against  the  acceptor.  Lord  Tenterden,  in  delivering  the  V^<\gmcnt  of 
the  Court  of  King's  Bench  in  that  case,  says,  "The  acceptor,  paying  the  bill,  has  a 
right  to  the  possession  of  the  instrument  for  his  own  security,  and  as  his  voucher  and 
disch'u-o-e  pro  tanto  in  his  account  with  the  drawer."  It  is  quite  clear,  therefore,  that 
the  petftioniiig  creditor  could  not  have  recovered  upon  this  bill  against  the  bankrupt. 
It  lay  upon  tlie  plaintiff  to  prove  a  good  petitioning  creditor's  debt ;  and  the  rule  is, 
that  a  petitioning  creditor's  debt  must  be  established  by  the  same  evidence,  which 
would  enable  him  to  recover  in  an  action  brought  by  him  against  his  debtor.  This  rule 
was  expressly  laid  down  by  Mr.  Justice  Buller,  in  Abbott  v.  Plumbe  (Dougl.  216). 

LoKD  Lyndhurst,  L.  C.  B.  The  evidence  may  vary  from  circumstances  which 
have  interposed  before  the  trial.  Suppose  a  subscribing  witness  has  died  before  the 
tiial,  proof  of  his  handwriting  would  be  admissible.  The  only  question  is,  whether 
there  was  a  good  petitioning  creditor's  debt  at  the  time  when  the  commission  issued. 

Bayley,  B.  In  an  action,  you  must  shew  that  the  de-[414]-mand  is  recoverable. 
Now,  in  an  action  on  a  lost  bill,  you  do  shew  that  there  was  once  a  good  cause_  of 
action  in  existence,  but  it  also  appears,  that,  through  negligence,  the  right  of  recovering 
is  lost.  The  debt  is  still  a  legal  debt,  but  it  is  only  recoverable  in  a  Court  of  equity. 
When  you  have  proved  that  a  particular  instrument  is  lost,  you  are  let  into  parol 
evidence  of  its  contents.  Then,  in  the  present  case,  it  was  proved  that,  at  the  time 
when  the  commission  is.sued,  there  was  a  legal  debt ;  that  debt,  it  is  true,  could  not 
be  enforced  in  a  Court  of  law  at  the  time  this  action  was  tried,  but  here  the  party 
was  not  trying  to  enforce  it.  Perhaps,  the  ciicumstances  might  have  given  the  bank- 
rupt a  right  to  apply  to  the  Chancellor  to  supersede  the  commission,  unless  an  adequate 
security  were  given;  but  both  the  bankrupt  and  the  creditors  may  have  an  interest 
in  supporting  the  commission.  Such  an  interest  cannot  be  defeated  hy  the  neglect 
of  the  petitioning  creditor.  The  hardship  is  upon  the  bankrupt  alone,  for  a  bona 
fide  holder  might  sue  upon  the  bill,  and  might  not  be  compelled  to  prove.  The 
remedy  of  the  bankrupt  in  such  a  case  would  be  by  an  application  to  the  Chancellor 
to  supersede  the  commission,  unless  an  indemnity  were  given.  The  debt  was  a  legal 
debt,  and  the  reason  why  it  cannot  be  recovered  in  a  Court  of  law  is,  that  a  Court 
of  law  cannot  compel  the  plaintiff  to  give  an  indemnity  ;  a  Court  of  equity  can  (vide 
Ex. parte  Grei-vivny,  6  Ves.  812). 

Garrow,  B.,  and  Bolland,  B.,  concurred  ;  and  the  rule  was 

Discharged. 


[415]  Gould  r.  Davis.  Exch.  of  Pleas.  1831. — Where  plaintiff  and  defendant 
collusively  settled  an  action,  by  the  latter  depositing  a  bill  of  exchange  in  the 
hands  of  a  third  party,  the  Court  ordered  the  bill  to  be  given  up  to  the  plaintiff's 
attorney. 

[S.  C.  1  Tyr.  380 ;  1  Dowl.  P.  C.  288 ;  9  L.  J.  Ex.  (0.  S.)  111.    Referred  to.  Ex  parte 
MorriMH,  1868,  L.  R.  4  Q.  B.  157  ;  9  B.  &  S.  960.] 

Jervis  had  obtained  a  rule  on  behalf  of  the  attorney  for  the  plaintiff,  calling  upon 
the  plaintiff'  and  defendant,  and  upon  one  John  Pollard,  to  shew  cause  why  they,  or 
one  of  them,  should  not  deliver  to  the  plaintiff's  attorney  a  certain  bill  of  exchange, 
which  had  been  signed  by  the  defendant  as  a  settlement  of  the  action,  and  had  been 
deposited  in  the  hands  of  Pollard.  It  appeared,  upon  affidavit,  that  the  action  had 
been  brought  to  recover  251.,  and  that  the  cause  stood  for  trial  at  the  last  Monmouth 
Assizes.  The  defendant  called  upon  the  plaintiff's  attorney,  just  before  the  assizes, 
and  told  him,  that  he  had  a  defence ;  but  that,  as  the  plaintiff  was  a  beggar,  he  would 
give  231  in  discharge  of  the  debt  and  costs.  The  plaintiff's  atttorney  told  the  defen- 
dant that  the  costs  would  amount  to  that  sum,  but  if  the  plaintiff'  would  accept  51. 
for  his  debt,  he,  the  attorney,  would  not  dissuade  the  plaintiff  from  such  an  arrange- 
ment;  and  he  requested  the  defendant  to  inform  the  plaintiff"  of  the  defendant's  offer. 
On  the  same  day  on  which  the  above  conversation  took  place,  the  defendant  went  to 
an  inn  near  the  plaintiff's  residence,  and  sent  for  the  plaintiff,  and  prevailed  on  him, 
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atioSoU^-P"^'^  "^  '^'''"'  °^  '^'  ^"°'-"^^'  '°  P''^  b'-^  --k  to  a  paper  containing 
"Mr.  D.  W.  Da  vies,  Dr.  to  John  Gould. 
«  P  the  maintenance  of  E.,  including  law  expenses,  241 

Tul  1-  ^''  ''^"-"^  *\?  '"""'^^  ^f^^--  '^^^^  ■'  '^"d  I  also  agree  to  withdraw 

ail  law  proceednigs  aganist  iMr.  Davies.  o    "^  ^"  wmiuraw 

"  Witness,  John  Pollard."  "  ^^'  "^'"'^  ^  °^  J°^°  «°"1*^- 

The  bill  was  deposited  in  Pollard's  hands,  to  remain  till  [4161  it  became  due      The 
at  orney  for  the  planit.ff  swore  that  he  believed  that  the  ™gemerwa    entered 

SnS'uii  Pd&rifV™  °'  ??  ^■"'^'  ^^"°""*'"^"  ^°  about%.51.,  and'thar'the 
unable":,^;;' thetjts.  '""'  '''  c.rcumstances  of  the  plaintiff,  who  was  quite 

John  Evans  shewed  cause,  and  Jervis  was  heard  in  support  of  his  rule  Grimn 
y.Jyk.(l  H.  Bl.  122)  //->/.,/.  v.  Hole  (I  Dougl.  237),  r«,  Jv.  ffiC  (3  Itk.  0) 
and  Chapman  v.  Haw  {1  Taunt.  341),  were  cited.  ^  ^' 

Bayi.ey  B.  It  seems  to  me  that  this  rule  ought  to  be  made  absolute.  Wherever 
there  ,s  collusion  between  a  plaintiff  and  a  defendar.t,  for  the  purpose  of  depriving 
the  attorney  of  his  costs,  the  attorney  may  proceed  with  the  action  for  those  costs 
In  the  present  case,  the  plan.tiff  and  defendant  settle  the  debt  between  themselves,' 
the  defendant  ben,g  well  aware  of  the  claim  of  the  attorney,  and  that  the  plaintiff 
was  unable  to  pay  the  costs  The  plaintiff  has  only  a  right  to  recover  his  debt ;  he 
has  no  right  to  get  into  his  hands  the  costs  which  should  come  into  the  hands  of  the 
attorney.  Ihe  defendant,  by  giving  this  security,  lent  himself  to  the  plaintiff,  and 
the  plaintitt  being  a  beggar,  iu  what  a  situation  would  the  attorney  be  placed  by  the 
arrangement  between  these  parties,  if  the  Court  were  not  to  interfere  in  the  manner 
prayed  for  by  this  rule  ? 

The  present  is  not  the  case  of  a  payment  of  money,  but  of  giving  a  security,  which 
includes  the  costs  and  a  part  of  the  debt.  The  security  being  given,  who  ought  to 
have  the  beneht  of  it.  If  the  cause  went  on,  the  attorney  would  have  had  a  ifen  on 
the  truits  of  the  action.  Here,  instead  of  a  judgment,  a  security  is  obtained -an  under- 
taking by  the  defendant  to  pay  at  some  future  day.  Part  of  this  is  clearly  in  satis- 
faction of  the  claim  of  the  plaintiffs  at-[417]-torney.  It  seems  to  me,  therefore,  that 
the  plaintift  s  attorney  has  a  right  to  the  possession  of  this  document,  for  the  purpose 
°*  °''*^P'Y'"^  '  '^"^  "^^  '^  trustee  accountable  to  the  plaintiff  for  the  residue. 

J  his  will  be  the  right  and  just  course  as  between  all  the  parties.  The  plaintiff  has 
agreed  that  the  defendant  should  be  discharged,  on  payment  of  2.51  Our  present 
decision  will  satisfy  that  agreement.  The  plaintiff  will  receive  it  without  any  deduction 
except  the  costs,  which  he  is  liable  to  pay  to  his  attorney.  I  am  therefore  of  opinion 
that  this  rule  should  be  made  absolute. 

Garrow,  B.     The  party  upon  whom  this  rule  will  operate  has  no  right  to  complain. 
He  is  substantially  in  the  same  situation  in  which  he  put  himself  by  the  agreement. 

BOLLAND,  B.     This  case  is  not  distinguishable  in  principle  from  that  cited  from 
Atkins. 

Rule  absolute. 

Exchequer  Chamber. 

SOLARTE  V.  Palmer.  Exch.  of  Pleas.  1831.— A  letter  to  the  indorser  of  a  bill  of 
exchange  from  the  attorneys  of  the  holder,  stating,  that  "a  bill  for  6831,  drawn 
by  A.  upon  B.,  and  bearing  your  indorsement,  has  been  put  into  our  hands  by 
p.,  with  directions  to  take  legal  measures  for  the  recovery  thereof,  unless 
immediately  paid,"  is  not  a  sufficient  notice  of  dishonour  in  an  action  by  C,  the 
holder,  against  the  indorser. 

[S.  C.  5  Moo.  &  P.  475  ;  1  Tyr.  371  ;  9  L.  J.  Ex.  (0.  S.)  121.  Affirmed  in  House  of 
Lords,  2  CI.  &  F.  93 ;  6  E.  R.  1091  (with  note) ;  8  Bli.  (N.  S.)  874 ;  1  Bin<'  N  C 
194;  1  Scott,  1.]  /  \         /         .  o 

[In  Error  from  the  King's  Bench.] 

Assumpsit  against  the  indorsers  of  a  bill  of  exchange. 

At  the  trial,  before  Lord  Tenterden,  C.  J.,  at  the  London  Sittings  after  Hilary 
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Term,  1828,  the  only  question  [418]  was  as  to  the  sufficiency  of  the  notice  of  dishonour 
of  the  bill  of  exchange.  The  learned  Judge  ruled,  that  the  notice  was  insufficient, 
upon  which  a  bill  of  exceptions  was  tendered  on  behalf  of  the  plaintiffs,  and  a  verdict 
passed  for  the  defendants.  A  writ  of  error  was  brought  on  the  judgment,  which  was 
entered  for  the  defendants.  The  part  of  the  bill  of  exceptions  upon  which  the  argu- 
ment and  judgment  proceeded  was  as  follows  : — 

"  And  thereupon  the  counsel  foi'  the  said  plaintiffs  did  give  in  evidence,  and  prove 
that  the  said  bill  was  returned  to  the  said  plaintiffs  for  such  non-payment  on  the  16th 
day  of  the  said  December;  and  the  said  counsel  for  the  said  plaintiffs  did  farther  give 
in  evidence  and  prove,  that  the  said  plaintiffs  did,  on  the  17th  day  of  December  afore- 
said, cause  to  be  written  by  Messrs.  J.  and  S.  Pearce,  the  attorneys  at  law  for  and 
on  behalf  of  the  said  plaintiffs,  the  following  letter  to  the  said  defendants  :— 

'"17th  December,  1825. 

"'Gentlemen— A  bill  for  6831,  drawn  by  Mr.  Joseph  Keats  upon  Messrs.  Daniel, 
Jones,  &  Co.,  and  bearing  your  indorsement,  has  been  put  into  our  hands  by  the 
assignees  of  Mr.  J.  R.  de  Alzedo  (the  plaintiffs),  with  directions  to  take  legal  measures 
for  the  recovery  thereof,  unless  immediately  paid  to — Gentlemen,  your  very  obedient 
servants,  '  '"J-  and  S.  Pearce. 

(Addressed) 
"  '  Messrs.  Palmer  &  Bouch.' 

"  Which  said  letter  was,  on  the  said  17th  day  of  December,  by  the  directions  and 
on  the  behalf  of  the  said  plaintiffs,  sent  to  and  received  by  the  said  defendants  ;  and 
the  said  Chief  Justice  did  then  and  there  declare  and  deliver  his  opinion  to  the  .Tury 
aforesaid,  that  the  aforesaid  letter  was  not  a  sufficient  notice  of  the  dishonour  and 
non-pay-[419]-nient  of  the  said  bill  of  exchange  to  entitle  the  said  plaintiffs  to  maintain 
and  support  the  said  action  against  the  said  defendants  ;  and  that  upon  the  .said  evidence 
the  said  Jury  ought  to  find  a  verdict  for  the  said  defendants  ;  and  with  that  direction 
left  the  same  to  the  said  Jury." 

E.  V.  Richards,  for  the  plaintiffs.  The  object  of  notice  of  dishonour  is,  to  put 
parties,  who  are  collaterally  liable,  upon  their  guard,  so  that  they  m.ay  have  the 
opportunity  of  withdrawing  their  funds,  and  also  to  give  them  information  that  the 
holders  look  to  them  for  payment.  The  notice  in  the  present  case  is  sufficient  for 
both  these  purposes,  and  there  is  no  authorit}'  to  shew  that  any  set  form  of  words  is 
necessary.  The  rule  on  this  subject  is  laid  down  by  Mr.  Justice  Buller  in  Tiiidal  v. 
Brown  (1  Term  Rep.  170) — "The  purpose  of  giving  notice  is  not  merely  that  the 
indorser  should  know  that  the  note  is  not  paid,  for  he  is  chargeable  only  in  a  secondary 
degree;  but,  to  render  him  liable,  you  must  shew  that  the  holder  looked  to  him  for 
payment,  and  gave  him  notice  that  he  did  so."  "  Though  there  is  no  prescribed  form 
of  this  kind  of  notice,  yet  it  must  import  that  the  holder  considers  the  indorser  as 
liable,  and  expects  payment  from  him,  that  he  may  have  his  remedy  over  by  an  early 
application;  then  it  becomes  his  business  to  take  up  the  note."  Applying  this  rule 
to  the  present  case,  it  cannot  be  doubted  that  the  holder  intended  to  look  to  the 
defendants  for  payment,  and  gave  them  notice  that  he  did  so.  If  the  notice  in  this 
case  had  contained  the  word  dishonoured,  it  would  have  been  clearly  sufficient ;  but 
such  word  would  really  give  no  additional  information. 

There  would  be  great  danger  and  difficulty  in  having  recourse  to  any  other  rule 
than  that  laid  down  in  Tindal  v.  Broivn,  which  is  adopted  into  all  the  English  treatises. 
In  Bayley  on  Bills  (4th  edit.  206),  the  rule  is  thus  laid  down  :  "Tiie  [420]  notice 
must  come  from  the  holder  or  some  party  entitled  to  call  for  payment  or  reimburse- 
ment; and  though  there  is  no  prescribed  form  for  it,  it  ought  to  import  that  the 
person  to  whom  it  is  given  is  considered  liable,  and  that  payment  from  him  is  expected." 

If  a  different  rule  were  to  be  adopted,  and  the  holder' were  to  be  tied  down  to  any 
particular  form  of  words,  the  word  dishonoured  might  be  held  insufficient,  and  it 
would  besaid  that  the  notice  should  shew  by  whom  the  bill  had  been  dishonoured. 
If  the  plain  rule  Liid  down  in  Tindal  v.  Brown  is  once  departed  from,  a  notice,  to  be 
safe,  must  have  all  the  particularity  of  a  declaration.  This  notice  does  in  effect  contain 
every  requisite,  except  the  word  dishonoured.  The  words  "instructions  to  take  legal 
measures"  must  mean  against  the  party  to  whom  the  notice  was  sent.  The  case  of 
Hartley  v.  Case  (4  B.  &  C.  339 ;  6  D.  &  11.  .505)  has  no  resemblance  to  the  present. 
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should  at   east  have  shewn  in  what  capacity  the  party  was  liable. 

\Nhateley  contra.  It  is  of  great  importance  that  the  notice  should  be  clear  and 
intelligible.  It  ought  to  convey  information  as  to  what  the  bill  is,  that  payment  has 
been  refused  by  the  acceptor,  and  that  the  holder  looks  to  the  party  applied  to  for  the 
payment,  on  the  ground  that  the  bill  has  been  dishonoured.  The  averments  in  the 
dec  aration  shew  what  it  is  necessary  that  the  party  should  have  notice  of.  Suppose 
that,  instead  of  the  usual  general  averment  of  notice,  this  letter  had  been  set  out  on 
the  record,  it  would  clearly  have  been  insufficient.  Timlal  v.  Brown  onlv  [421]  shews 
that  the  ingredients  there  mentioned  are  necessary,  but  it  does  not  shew  that  nothing 
more  is  necessary.  If  the  notice  in  the  present  case  be  compared  with  that  in  Hartley 
V.  Lase,\t  will  be  found  that  the  latter  is  much  more  explicit.  In  Harthy  v.  Case  there 
\vas  a  demand  of  payment,  a  statement  that  the  sum  was  due  to  the  plaintiff,  and  a 
threat  of  legal  proceedings.  In  the  present  case  the  notice  did  not  give  the  date  of  the 
bill,  nor  w;is  there^any  thing  to  shew  that  it  was  due,  which  was  stated  in  the  notice  in 
Uurlliti  v.  Case.  Unless  llarlley  v.  Case  be  overruled,  the  judgment  in  the  present  case 
must  be  for  the  defendants. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  Tindal,  C.  J.— 
The  (juestion  in  this  case  is,  whether  the  direction  of  Lord  Tenterden  to  the  Jury, 
that  the  letter  given  in  evidence  at  the  trial,  and  set  out  upon  the  bill  of  exceptions,  was 
not  sufficient  notice  of  the  dishonour  and  non-payment  of  the  bill,  and  that,  upon  such 
evidence,  the  Jury  ought  to  find  a  verdict  for  the  defendants— was  a  proper  direction 
or  not.  And  we  are  of  opinion  that  the  direction  was  proper,  and  that  the  judgment 
which  has  been  given  for  the  defendants  must  be  affirmed. 

The  notice  of  dishonour,  which  is  commonly  substituted  in  this  country  in  the  place 
of  a  formal  protest,  such  formal  protest  being  essential  in  other  countries  to  enable  the 
plaintiff  to  recover,(rt)  most  certainly  does  not  require  all  the  precision  and  formality 
which  accompain'ed  the  regular  protest,  for  which  it  has  been  substituted  ;  but  it  should 
at  least  inform  the  party  to  whom  it  is  addressed,  either  in  express  terms  or  by  necessary 
implication,  that  [422]  the  bill  has  been  dishonoured,  and  that  the  holder  looks  to  him 
for  payment  of  the  amount. 

The  allegation  in  the  declaration  is,  that  the  bill  has  been  presented  to  the  acceptor, 
who  has  refused  payment,  whereof  the  defendant  has  had  notice.  Consequently,  to 
satisfy  that  allegation,  though  no  express  form  of  words  is  necessary,  the  notice  should 
convey  an  intimation  to  the  party  to  whom  it  is  addressed,  that  the  bill  is  in  fact  dis- 
honoured. Now,  looking  at  the  notice,  we  think  no  such  intimation  is  conveyed  in 
terms,  or  is  to  be  necessarily  inferred  from  its  contents.  Besides,  it  is  perfectly 
consistent  with  this  notice,  that  the  bill  has  never  been  presented  at  all,  and  that  the 
plaintiff  means  to  rely  on  some  legal  excuse  for  the  non-presentment.  The  present 
case  is  stronger  against  the  sufficiency  of  the  notice  than  that  of  Harthy  v.  Case  (4  B. 
&  C.  339  ;  6  D.  &  R.  505),  where  there  was  at  least  an  allegation  that  the  bill  had 
become  due,  which  is  not  found  here.  This  letter  may  not  improbably  have  been 
written  with  a  different  intent  than  that  of  giving  notice  of  the  dishonour  to  the 
indorser,  and  may  have  been  information  that  an  action  was  about  to  be  brought  by 
the  attorney,  taking  it  for  granted  that  the  notice  of  the  bill's  dishonour  had  been 
given  in  the  ordinary  way  before  the  bill  was  put  into  his  hands  for  the  purpose  of 
suing  thereon.  At  all  events,  however  intended,  it  appears  to  us  not  to  amount  to 
such  notice.  We  therefore  think  the  judgment  ought  to  be  affirmed. 
Judgment  affirmed. 

[423]  Leathly  v.  Hunter.  Exch.  Chamber.  1831. — A  policy  of  insurance  was 
effected  on  goods  by  four  specified  ships,  all  or  any  of  them,  at  and  from  Sinca- 
pore,  Penang,  Malacca,  and  Batavia,  all  or  any,  to  the  ships'  port  or  ports  of 
discharge  in  Great  Britain,  or  to  any  port  or  ports  in  the  United  Netherlands, 
or  to  Altona  or  Hamburg,  with  leave  to  touch,  stay,  and  trade  at  all  or  any  ports 

(a)  Ponthier,  Traite  du  Contrat  de  Change,  Part  I.  c.  5,  s.  2,  Art.  I.  s.  5. 
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or  places  whatsoever  and  wheresoever  in  the  East  Indies,  Persia,  or  elsewhere, 
as  vvell  beyond  as  at  and  on  this  side  of  the  Cape  of  Good  Hope,  in  port  or  at 
sea,  at  all  times  and  in  all  places,  and  until  safely  arrived,  &c.,  and  with  leave  for 
the  ship  in  that  voyage  to  proceed  and  sail  to  and  touch  and  stfty  at  any  ports 
or  places  whatsoever  and  wheresoever,  in  any  direction  and  for  any  purpose, 
necessary  or  otherwise,  particularly  S,  P.,  M.,  B.,  the  Cape  of  Good  Hope,  and 
St.  Helena,  with  leave  to  take  on  board,  discharge,  reload  or  exchange  goods  or 
passengers,  without  being  deemed  any  deviation  from,  and  without  prejudice  to, 
the  assurance.  The  vessel,  on  goods  by  which  the  interest  was  afterwards 
declared  to  be,  took  on  board  part  of  her  cargo  at  L'atavia,  and  proceeded  to 
Sourabaya,  four  hundred  miles  to  the  eastward  of  B..  and  out  of  the  course  of 
her  voyage  to  Europe,  and  out  of  her  course  to  any  of  the  places  named  in  the 
policy.  At  S.  she  completed  her  cargo,  sailed  back  to  B.,  and  thence  sailed  on 
her  voyage  to  a  port  in  Europe  within  the  policy  : — Held,  that  the  voyage  to  S. 
was  a  voyage  within  the  policy,  that  it  was  no  deviation,  and  that  S.  was  a  load- 
ing port  within  the  policy. 

[In  Error  from  the  Court  of  King's  Bench.] 

[S.  C.  5  Moo.  &  P.  457  ;  7  Bing.  517  ;  1  Tyr.  355 ;  9  L.  J.  Ex.  (O.  S.)  1 18  :  in  King's 
Bench,  10  B.  &  C.  858;  8  L.  J.  K.  B.  (0.  S.)  274.  Referred  to,  In  re  Uawkes, 
[1898]  2  Ch.  7.] 

Declaration  in  assumpsit  on  a  policy  of  insurance,  lost  or  not  lost,  at  and  from 
Sincapore,  Penang,  Malacca,  and  Batavia,  all  or  any,  to  the  ship's  port  or  ports  of 
discharge  in  Great  Britain,  or  to  any  port  or  ports  in  the  United  Netherlands,  or  to 
Altona,  or  Hamburg,  all  or  any,  with  leave  to  touch,  stay,  and  trade,  at  all  or  any 
ports  and  places  whatsoever  and  wheresoever  in  the  East  Indies,  Persia,  or  elsewhere, 
as  well  beyond  as  at  and  on  this  side  of  the  Cape  of  Good  Hope,  in  port  or  at  sea,  at 
all  times,  and  in  all  places,  and  until  safely  arrived  and  landed  at  the  ship's  final 
port  or  place  of  discharge,  upon  any  kind  of  goods  and  merchandizes,  and  also  upon 
the  bodj^,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture,  of 
and  in  the  good  ship  or  vessel  called  the  "  Albion,"  "  Bolivar,"  "  Java  Packet,"  and 
"  Blora,"  all  or  any,  whereof  was  master,  under  God,  for  that  voyage  ,  or 

whosoever  else  should  go  for  master  in  the  said  ship,  or  by  whatsoever  other  name 
or  names  the  same  ship  or  the  master  thereof  was  or  should  be  named  or  called, 
beginning  the  adventure  upon  the  said  goods  and  merchandizes  from  the  loading 
thereof  aboard  the  said  ship  as  above,  with  leave  to  call  at  or  off  any  ports  or  places 
in  Great  Britain,  and  wait  for  orders  upon  the  said  ship,  &c.,  including  the  risque  in 
craft  of  every  denomination  to  and  from  the  ship  or  ships,  and  so  should  continue  and 
endure  during  her  [424]  abode  there,  upon  the  said  ship,  &c. ;  and  further,  until  the 
said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchandizes 
whatsoever,  should  be  arrived  at  as  aforesaid,  upon  the  said  ship,  &c.,  until  she  had 
moored  at  anchor  twenty-four  hours  in  good  safety,  and  upon  the  goods  and  merchan- 
dizes, until  the  same  were  there  discharged  and  safely  landed  ;  and  it  should  be  lawful 
for  the  said  ship,  &c.,  in  that  voyage,  to  proceed  and  .sail  to,  and  touch  and  stay  at 
any  ports  or  places  whatsoever  and  wheresoever,  in  any  direction,  and  for  any  purpose 
necessary  or  otherwise,  particularly  Sincapore,  Penang,  Malacca,  BaUivia,  the  Cape 
of  Good  Hope,  and  Saint  Helena,  with  leave  to  take  on  board,  discharge,  reload,  or 
exchange  goods  or  passengers,  without  being  deemed  any  deviation  from,  and  without 
prejudice  to  that  insurance.  And  the  policy  was,  by  a  memorandum  therein,  declared 
to  be  on  goods,  as  interest  might  appear,  with  leave  to  declare  the  same  therenfter. 

Averment— That,  after  the  making  of  the  said  policy  of  insurance,  to  wit  &c.,  the 
interest  on  the  said  goods  and  merchandizes  so  intended  to  be  insured  by  the  said 
policy  of  insurance,  as  aforesaid,  was  duly  declared  to  be  all  in  the  "  Java  Packet," 
on  coffee. 

The  declaration  then  stated,  that  the  defendant  became  an  insurer  for  .3001.,  at  a 
premium  of  61.  6s.  per  cent,  and  then  stated  the  promise  of  the  defendant  in  the  usual 
manner;  It  then  proceeded  to  aver  that  afterwards,  to  wit,  on  &c.,  to  wit,  at  Batavia, 
in  the  said  policy  of  insurance  mentioned,  divers  goods  and  merchandizes,  to  wit,  ten 
thousand  piculs  of  coffee,  of  great  value,  to  wit,  of  the  value  of  ten  thousand  pounds, 
had  been  and  were  shipped  and  loaded  in  and  on  board  the  said  ship  or  vessel,  called 


IC.  &J425.  LEATHLY    t'.  HUNTER  1489 

the  "Java  Packet,"  in  the  said  policy  of  insurance  mentioned  to  be  carried  and  con- 
veyed therein  on  the  said  voyage  in  the  said  policy  of  insurance  mentioned,  to  wit, 
towards  and  into  Antwerp,  being  a  port  [425]  in'  the  United  Netherlands  therein 
mentioned;  and  that  also  afterwards,  to  wit,  on  the  Uth  day  of  October,  1826, 
aforesaid,  to  wit,  at  Sourabaya,  being  a  certain  port  or  place  which  the  said  ship  or 
vessel  proceeded  and  sailed  to,  and  touched  and  stayed  at,  under  and  by  virtue  of 
the  said  policy  of  insurance,  to  fcike  on  board  goods,  divers  other  goods  and  merchan- 
dizes, to  wit,  ten  thousand  piculs  of  coffee,  and  ten  thousand  bags  of  coftee  of  great 
value,  had  been  and  were  shipped  and  loaded  in  and  on  board  the  said  ship  or  vessel, 
to  be  airried  and  conveyed  therein  to  Antwerp,  as  aforesaid,  and  that  the  said  plaintiffs 
were  then  and  there,  and  from  thence  continually  afterwards,  until,  and  at  the  time 
of  the  loss  after  mentioned,  interested  in  the  said  goods  and  merchandizes  so  shipped 
and  loaded  as  aforesaid,  to  a  large  value  and  amount,  to  wit,  to  the  value  and  amount 
of  all  the  monies  by  them  ever  insured,  or  caused  to  be  insured  thereon,  to  wit,  at 
cfec.  ;  and  that,  afterwards,  to  wit  &c.,  the  said  ship  or  vessel,  called  the  "  Java  Packet," 
def)arted  and  set  sail  from  Batavia  aforesaid,  on  her  said  voyage  towards  Antwerp 
aforesaid ;  and  that  afterwards,  and  whilst  the  said  ship  or  vessel  was  proceeding  on 
her  said  voyage,  with  the  said  goods  and  merchandizes  so  on  board  thereof  as  afore- 
said, and  before  her  arrival  at  Antwerp  aforesaid,  to  wit,  on  &c.,  (the  declaration  then 
averred  a  loss  by  perils  of  the  sea). 

The  declaration  contained  several  other  counts  on  the  policy  and  the  money  counts. 
Plea — General  issue. 

At  the  trial,  before  Lord  Tenterden,  C.  J.,  at  the  London  Sittings  after  Hilary 
Term,  1829,  a  special  verdict  was  found,  which  stated  the  following  facts: — That  the 
policy  of  insurance  in  the  first  count  of  the  declaration  mentioned  was  duly  effected, 
&c.,  and  was  subscribed  by  the  said  defendant  for  the  sum  of  3001.,  in  manner  and 
form  in  the  said  declaration  mentioned  ;  and  that  the  interest  intended  to  be  insured 
by  the  said  policy  was  duly  declared  to  [426]  the  said  defendant  below,  to  be  all  in 
the  "Java  Packet,"  on  coffee,  in  manner  and  form  in  the  first  count  of  the  said 
declaration  mentioned  ;  and  that  the  said  ship  or  vessel  being  at  Batavia,  in  the  said 
policy  mentioned,  a  eertiiin  quantitj'  of  coffee,  of  the  value  of  9231.  8s.  6d.,  and  no 
more,  was  there  loaded  in  and  on  board  the  said  ship  or  vessel,  by  the  said  plaintiffs, 
with  the  intention  that  the  said  coffee  should  be  carried  in  the  said  ship  or  vessel  to 
Antwerp,  in  the  said  first  count  mentioned  ;  and  that  Batavia  is  a  port  in  the  island 
of  Java,  one  of  the  islands  in  the  E;ist  Indies ;  and  that  the  said  ship  having  taken  in 
the  said  coff"ee  at  Batavia,  in  the  prosecution  of  the  adventure,  proceeded  from  thence 
with  the  said  coff"ee  on  board  her  to  .Sourabaya,  which  is  another  port  in  the  said 
island  of  Java,  and  the  said  plaintiffs  there  loaded  a  certain  other  quantity  of  coffee, 
of  the  value  of  53681.  16s.  6d.,  on  board  the  said  ship  or  vessel,  with  the  intention 
that  the  same  should  be  carried  in  the  said  ship  or  vessel  to  Antwerp  aforesaid  ;  and 
that  the  said  ship  or  vessel,  in  the  course  of  the  adventure,  returned  from  the  said 
port  of  Sourabaya  to  the  said  port  of  Batavia,  with  the  said  coftee  .so  shipped  on  board 
her  at  Batavia  and  Sourabaya  as  aforesaid  ;  and  that  the  said  ship  or  vessel  afterwards 
sailed  therewith  from  the  said  port  of  Batavia,  for  Antwerp  aforesaid  ;  and  that  Soura- 
baya, to  which  place  the  said  ship  proceeded  from  Batavia,  and  where  she  took  in 
coffee  as  aforesaid,  is  not  in  the  direct  course  from  Batavia,  Sincapore,  Penang,  or 
Malacca,  to  Europe,  nor  in  the  direct  course  from  any  one  of  those  four  places,  Sinca- 
pore, Penang,  Malacca,  and  Batavia,  to  any  other  of  those  four  places,  but  the  said 
port  of  Sourabaya  is  directly  out  of  the  course  from  each  of  the  said  four  places  to 
Europe,  and  from  each  of  the  said  four  places  to  any  other  of  them,  and  is  distant 
from  Batavia  four  hundred  miles  eastward  ;  and  that  Sincapore,  Penang,  Malacca,  and 
Batavia,  are  not,  according  to  the  order  in  which  the  [427]  said  four  places  are 
mentioned  in  the  policy,  in  the  direct  course  of  a  voyage  therefrom  to  Europe,  but  that 
the  direct  course  of  a  voyage  from  the  said  four  places  to  Europe  is  according  to  the 
following  order,  \'iz.  Penang,  Malacca,  Sincapore,  and  Batavia,  and  that  any  port  or 
place  in  Persia  is  more  than  one  thousand  miles  out  of  the  course  from  any  one  of 
the  said  four  places  to  Europe ;  and  that  the  whole  of  the  said  coftee  was  the  property 
of  the  said  plaintiffs ;  and  that  the  said  plaintiffs  were  interested  therein,  in  manner 
and  form  in  the  said  first  count  of  the  said  declaration  mentioned  ;  and  that  the  said 
ship  or  vessel,  whilst  she  was  proceeding  from  Batavia  aforesaid  towards  Antwerp 
aforesaid  iu  the  said  voyage,  with  the  said  coffee  ou  board  thereof,  and  before  her 
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arrival  at  the  said  port  of  Antwerp,  was  wholly  lost  by  perils  of  the  sea,  and  thereby 
the  said  cofiee  was  wholly  lost  to  the  said  plaintift's. 

The  Court  of  King's  Bench  gave  judgment  for  the  plaintiffs  below,  for  the  amount 
of  the  loss  on  the  coffee  shipped  both  at  Batavia  and  Sourabaya.  Upon  this  judgment 
a  writ  of  error  was  brought,  which  was  argued  by  Maule  for  the  plaintiffs  in  error, 
and  by  Joshua  Evans  for  the  defendants  in  error.(a) 

The  Court  took  time  to  advise,  and  the  judgment  was  now  delivered  by 
TiNDAL,  C.  J.— 

In  this  case,  in  which  judgment  has  been  given  for  the  plaintiffs  in  the  original 
action,  it  appears  to  be  unnecessary  to  recapitulate  the  declaration  or  the  facts  found 
by  the  special  verdict  It  will  be  sufficient  to  make  such  reference  to  them  as  will 
be  necessary  to  explain  the  grounds  of  the  judgment  now  given  by  the  Court.  The 
writ  of  [428]  error  was  brought  by  the  defendant  below,  and  the  objections  which 
have  been  taken  to  the  judgment  of  the  Court  of  King's  Bench,  and  which  are  relied 
on  in  argument  by  the  Counsel  for  the  plaintiff  in  error,  were  in  substance  three,  viz. 
First,  that  the  ship  never  sailed  on  the  voyage  described  in  the  declaration,  or,  in  other 
words,  that  there  was  a  misdescription  of  the  voyage. 

Secondly,  that,  upon  the  facts  stated  in  the  special  verdict,  the  sailing  from 
Sourabaya  to  Batavia  and  back,  was  a  deviation  ;  and 

Thirdly,  that,  at  all  events,  the  goods  shipped  at  Sourabaya  are  not  covered  by 
the  policy. 

The  first  objection  urged  is,  that  the  voyage  for  which  the  ship  was  insured,  was 
a  voyage  from  Sincapore,  Penang,  Malacca,  and  Batavia,  all  or  any,  to  any  port  in 
the  Netherlands  ;  that  the  ship  sailed  with  i^art  of  her  cargo  on  board  from  Batavia 
to  Sourabaya,  a  port  400  miles  to  the  eastward,  where  she  loaded  other  part  of  her 
cargo,  and  then  returned  to  Batavia,  and  thence  set  sail  to  Antwerp ;  and  that  this 
was  not  the  voyage  insured  ;  and  that,  the  ship  sailing  on  a  different  voyage  from 
that  described  in  the  policy,  the  underwriters  are  altogether  discharged. 

In  order  to  ascertain  the  validity  of  this  objection,  it  will  be  necessary  to  advert 
to  the  terms  in  which  the  voyage  itself  is  desciibed  in  the  policy,  and  the  leaves  or 
licences  for  which  the  assured  has  stipulated,  and  also  to  advert  to  those  facts  stated 
in  the  special  verdict  which  bear  on  this  part  of  the  question. 

Now,  the  voyage  is  described  in  the  policy  "at  and  from  Sincapore,  Penang, 
iVIalacea,  and  Batavia,  all  or  any,  to  the  ship's  port  or  ports  of  discharge  in  Great 
Biitain,  or  to  any  port  or  ports  in  the  United  Netherlands,  or  to  Altona  or  Hamburg, 
all  or  any,  with  leave  to  touch,  stay,  and  trade  at  all  or  any  ports  or  places,  whatsoever 
and  wheresoever,  in  the  East  Indies,  Persia,  or  elsewhere,  as  well  beyond  as  at  and 
on  this  side  of  the  Cape  of  Good  [429]  Hope,  in  port  or  at  sea,  at  all'times  and  in  all 
places,  and  until  safely  arrived  and  landed  at  the  ship's  final  port  or  place  of  discharge." 

The  adventure  is  then  declared  by  the  policy  to  be  on  goods,  in  the  good  ship  or 
vessel  called  the  "Albion,"  "Bolivar,"  "Java  Packet,"  and  "  Blora,"  all  or  any;  and 
the  commencement  of  the  adventure  is  then  stated  to  be  upon  the  said  goods  and 
merchandizes,  from  the  loading  thereof  on  board  the  said  ships  as  above. 

After  this  is  inserted  a  second  or  further  clause  of  leave  or  licence,  in  these  terms  : 
"  And  It  should  be  lawful  for  the  said  ship  in  that  voyage  to  proceed  and  sail  to,  and 
touch  and  stay  at  any  ports  or  places  whatsoever  and  wheresoever,  in  any  direction, 
and  for  any  purpose,  necessary  or  otherwise,  particularly  Sincapore,  Penang,  Malacca, 
Batavia,  the  Cape  of  Good  Hope,  and  St.  Helena,  with  leave  to  take  on  board,  discharge, 
reload,  or  exchange  goods  or  passengers,  without  being  deemed  any  deviation  from, 
and  without  prejudice  to  the  assurance."  This  policy  "was  afterwards  declared  to  be 
aUon  the  "Java  Packet,"  in  coffee.  Now,  looking  at  the  terms  in  which  this  policy  is 
effected,  and  construing  it  in  the  plain,  ordinary,  and  popular  sense  in  which  these 
terms  are  to  be  understood,  there  being  no  peculiar  sense,  as  far  as  we  are  aware, 
which  the  words  have  acquired  distinct  from  their  popular  sense,  we  think  the  voyage 
in  question  is  a  voyage  intended  by  the  parties  to  be,  and  is  in  fact  covered  by  the 
description  of  the  voyage  contained  in  the  policy. 

ti,   '^u^  '■'?y^S^  performed  by  the  ship  is  described  in  the  special  verdict  thus—"  That 
the  ship  being  at  Batavia,  a  certain  quantity  of  coffee,  of  the  value  &c.,  was  there 

(a)  The  points  made  in  argument  were  so  very  fully  stated  and  considered  bv  the 
Court  in  their  judgment,  that  it  would  be  superfluous  to  state  them  here. 
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loaded  in  and  on  board  the  said  ship  or  vessel  by  the  assured,  with  the  intention  that  the 
said  coffee  should  be  conveyed  in  the  said  ship  to  Antwerp  ;  and  that  Batavia  is  a 
port  in  the  island  of  Java,  one  of  the  islands  in  the  East  Indies  ;  and  that  the  said 
ship  having  taken  in  the  said  coffee  at  [430]  Batavia,  in  the  prosecution  of  the  said 
adventure,  proceeded  from  thence  with  the  same  coffee  on  board  her  to  Sourabaya, 
which  is  another  port  in  the  island  of  Java;  and  that  the  assured  there  loaded  a 
certain  other  quantity  of  coffee  of  the  value  &c.,  on  board  the  said  ship,  with  the 
intention  that  the  same  should  be  carried  in  the  said  ship  to  Antwerp,  aforesaid." 

The  special  verdict  afterwards  states,  "  That  the  said  ship,  in  the  course  of  the 
adventure,  returned  from  the  said  port  of  Sourabaya  to  the  said  port  of  Batavia,  with 
the  said  coffee  so  shipped  on  board  her  at  Batavia  and  at  Sourabaya  aforesaid ;  and 
that  the  said  ship  afterwards  sailed  therewith  from  the  port  of  Batavia  for  Antwerp, 
aforesjiid  ;  and  that  Sourabaya,  to  which  place  the  said  ship  proceeded  from  Batavia, 
and  where  she  took  in  coffee  as  aforesaid,  is  not  in  the  direct  course  from  Batavia, 
Sincapore,  Penang,  or  Malacca,  to  Europe,  nor  in  the  direct  course  from  any  one 
of  those  four  places,  Sincapore,  Penang,  Malacca,  or  Batavia,  to  any  other  of  those 
four  places  ;  but  the  said  port  of  Sourabaya  is  directly  out  of  the  course  from  each 
of  the  said  four  places  to  Europe,  and  from  each  of  the  said  four  places  to  any  other 
of  them,  and  is  distant  from  Batavia  400  miles  eastward  ;  and  that  Sincapore,  Penang, 
Malacca,  and  Batavia,  are  not,  according  to  the  order  in  which  the  said  four  places 
are  mentioned  in  the  policy,  in  the  said  course  of  a  voyage  therefrom  to  Europe  ;  but 
that  the  direct  course  of  a  voyage  from  the  said  four  places  to  Europe  is  according 
to  the  following  order,  viz.  Penang,  Malacca,  Sincapore,  Batavia ;  and  that  any  port 
or  place  in  Persia  is  more  than  1000  miles  out  of  the  course  from  any  of  the  said 
four  phices  to  Europe." 

The  underwriters  contend,  that  when  the  ship  sailed  from  Batavia,  after  the  risk 
had  commenced,  to  Sourabaya,  to  take  in  a  further  cargo,  and  then  sailed  back  to 
Batavia,  she  sailed  on  a  voyage  not  within  the  policy,  or  [431]  within  either  of  the 
leaves  or  licences  contained  therein.  But,  independently  of  the  laige  and  general 
words  used  in  the  description  of  the  voyage,  and  the  very  extended  powers  given  by 
the  policy,  the  situation  of  the  assured,  and  the  circumstances  under  which  it  was 
effected,  as  they  must  be  inferred  from  the  policy  itself,  make  it  probable  that  a  con- 
tract of  the  most  open  and  comprehensive  kind  was  intended  to  be  effected.  This 
was  an  insurance  on  goods,  not  on  ships.  At  the  time  the  policy  was  effected,  the 
assured  was  uncertain  from  what  port  or  ports  of  the  East  Indies  or  Persia  his  cargo 
would  be  shipped  by  his  agents — svhether  all  at  one  place,  or  part  at  one  and  part 
at  another.  He  was  further  uncertain  by  what  ship  or  ships,  out  of  four  which  are 
named  in  the  policy,  his  cargo  would  be  carried — from  what  port  or  ports,  out  of  four 
which  are  enumerated,  such  ship  or  ships  would  sail.  He  could  neither  foresee  into 
what  ports  or  places,  nor  for  what  purposes,  the  owners  of  the  ships  might  send  them, 
nor  could  he  control  such  directions ;  and  therefore,  he  frames  a  description  of  the 
voyage  in  such  comprehensive  terms  as  may  comprise  a  loading  of  the  cargo,  either 
at  one  port,  or  at  various  ports  and  places  in  the  East  Indies  ;  and  powers  and  licences 
are  also  inserted  in  the  policy,  so  as  to  meet  almost  every  possible  contingency  of  the 
destination  or  employment  of  the  ships,  without  endangering  his  right  to  recover  for 
a  loss  upon  the  goods,  either  on  the  grounds  of  misdescription  of  the  voyage,  or  of 
any  deviation.  Looking  at  the  policy  with  this  view,  we  think  the  words  of  the  policy 
are  large  enough  to  carry  such  intention  into  effect,  and  that  the  sailing  from  Batavia 
with  pait  of  the  cargo  to  Sourabaya,  and  taking  in  other  part  of  the  cargo  there,  and 
then  returning  from  Sourabaya,  by  the  way  of  Batavia,  to  Europe,  was  a  voyage 
within  the  contemplation  of  and  protected  by  the  policy.  It  is  argued,  on  the  part 
of  the  underwriters,  that  if  the  clause  first  inserted  is  taken  alone,  the  meaning  of  the 
words  [432j  "  touch,  stay,  and  trade  at  all  or  any  ports  whatsoever  in  the  East  Indies," 
can  only  mean  such  ports  and  places  as  the  ship  may  touch  at  in  the  usual  course  of 
a  voyage  from  one  or  other  of  the  four  enumerated  places  to  Europe ;  that  the  leave 
to  stay  and  trade  implies,  that  the  ship  is  lawfully  at  the  place  where  such  trading 
and  staying  is  to  take  place,  that  is,  some  port  or  place  in  the  course  of  the  voyage 
But  that  this  cannot  be  the  meaning  of  the  present  policy  appears  clear  from  the 
remainder  of  the  clause,  viz.  "any  port  or  places  whatsoever  in  the  East  Indies, 
Persia,  or  elsewhere."  Now,  as  the  special  verdict  has  found  expressly,  that  any  port 
or  place  in  Persia  is  more  than  one  thousand  miles  out  of  the  course  from  any  of  the 
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said  places  to  Europe,  it  follows,  that  the  trading  cannot  be  intended  to  be  confined 
to  such  ports  or  places  only  as  the  ship  touches  at  in  the  course  of  such  voyage  ;  in 
the  same  manner  as  in  the  case  of  Metcalfe  v.  Panj  (4  Camp.  12.3),  where  the  clause 
was,  "  with  liberty  to  call  at  all  or  any  of  the  West  India  islands,  Jamaica  included," 
it  was  held,  that  the  inseition  of  Jamaica,  which  w.as  five  hundred  miles  out  of  the 
usual  conise,  shewed  the  intention  to  be,  that  the  ship  might  stop  at  any  of  the 
islands,  though  out  of  the  course  of  the  usual  voyage. 

Again,  taking  up  the  question  on  the  second  clause  of  licence,  the  words  used  are, 
taken" altogethei-,  of  a  meaning  equally  general  with  those  in  the  first,  viz.  "it  should 
be  lawful  for  the  said  ship  in  that  voyage  to  proceed  and  sail  to,  and  touch  and  stay 
at,  any  ports  or  places  whatsoever  or  wheresoever,  in  any  direction  or  for  any  purpose." 
It  is  contended,  that  the  generality  of  this  licence  is  restrained  by  the  words  "  in  that 
voyage."  But,  upon  that  construction,  what  sense  can  be  given  to  the  words  "in  any 
direction?" — words  that  are  irreconcileable  with  touching  for  the  purpose  of  trade 
in  the  onward  course  of  the  voy-[433]-age  only  ;  and  the  insertion  of  these  words  in 
the  policy  distinguishes  the  case  from  that  of  Hogg  v.  Horner  (Park,  Insurance,  444), 
which  was  cited  on  the  part  of  the  plaintiff  in  error.  Upon  the  whole,  therefore,  we 
think  the  shipping  part  of  the  cargo  at  Batavia,  and  thence  proceeding  to  Sourabaya, 
and  shipping  other  part  of  the  cargo  there,  and  thence  sailing  back  to  Batavia,  and 
thence,  with  the  cargo,  to  Antwerp,  was  a  trading  voyage  from  Batavia  to  Antwerp, 
by  the  way  of  Sourabaya,  within  the  intention  of  the  parties,  as  expressed  in  the  policy 
and  the  two  several  clauses  of  licence  contained  therein. 

Having,  therefore,  fully  considered  this,  the  first  objection  made,  it  becomes 
scarcely  necessary  to  do  more  than  advert  to  the  two  which  remain  ;  for,  if  the  sailing 
from  Batavia  to  Sourabaya,  and  back  to  Batavia,  and  thence  to  Europe,  is  a  voyage 
desci'ibed  in  the  policy,  it  follows  immediately,  that  it  cannot  be  treated  as  a  deviation. 
Indeed,  as  one  of  the  places  to  which  the  ship  might  go  on  the  voyage  is  a  port  in 
Persia,  and  as  the  special  verdict  does  not  find  that  Sourabaya  is  out  of  the  course 
to  Persia,  we  should  not  be  justified,  upon  this  more  restrained  ground,  in  considering 
this  as  a  deviation  from  the  voyage  insured. 

As  to  the  third  point,  that  the  goods  loaded  at  Sourabaya  are  not  covered  by  the 
policy,  the  question  is,  whether  Sourabaya  is  a  loading  yjort  within  the  meaning  of  the 
policy?  Be.sides  referring  to  the  opinion  we  have  already  expressed  on  the  first 
objection,  which  also  involves  this  question,  we  think  the  two  cases  of  Viohtt  v.  Allnut 
(3  Taunt.  419),  and  Barclay  v.  Sterling  (5  M.  &  S.  6),  go  the  full  length  of  establishing, 
that,  under  the  usual  clause  in  a  policy,  "  with  liberty  to  touch  at  a  port  for  any 
purpose  whatevei,"  is  included  a  liberty  to  touch  for  the  purpose  of  taking  on  board 
part  of  the  cargo  covered  by  the  policy,  after  the  policy  [434]  had  attached  on  part 
taken  in  at  the  loading  port.  And  in  this  case,  the  leave  is  not  confined  to  touching 
and  staying,  but  extends  expressly  to  taking  on  board,  discharging,  re-loading,  and 
exchanging  goods. 

Upon  the  whole,  therefore,  we  think  the  plaintiff  below  entitled  to  recover  the 
loss  upon  the  whole  of  the  cargo,  both  that  loaded  at  Batavia  and  that  loaded  at 
Sourabaya  ;  and  we  therefore  think  that  the  judgment  given  by  the  Court  of  King's 
Bench  shoidd  be  affirmed. 

Judgment  affirmed. 


In  the  House  of  Lords. 

Eex  v.  Winstanley.  Revenue.  1831.— A  sale  by  auction  by  assignees  of  a  bank- 
rupt, of  the  absolute  interest  in  fee  of  an  estate  in  mortgage,  is  not  liable  to 
auction  duty. 

[In  Error  from  the  Exchequer  Chamber.] 

Upon  a  scire  facias  upon  an  auctioneer's  bond,  the  question  raised  by  demurrer 
was,  whether  a  sale  by  auction  by  the  assignees  of  a  bankrupt,  of  the  absolute  interest 
m  fee  of  an  estate  belonging  to  the  bankrupt,  which  was  mortgaged,  was  liable  to  the 
auction  duty. 

The  Court  of  Exchequer,  overruling  the  case  of  The  King  v.  Abbott  (3  Price,  178), 
decided  that  auction  duty  was  not  payable  (2  Y.  &  J.  124).     Upon  a  writ  of  error, 
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the  Chief  Justices  differed  in  opinion,  and  the  judgment  was  affirmed  (3  Y.  &  J.  126). 
A  writ  of  error  was  afterwards  brought  in  the  House  of  Lords.  The  Judges  were 
summoned,  and  the  ease  was  argued  by  the  Attorney-General  and  the  Solicitor- 
General,  [435]  for  the  Crown,  and  by  Sir  E.  B.  Sugden  and  M'Arthur,  for  the 
defendant. 

Lord  Tenterden.  My  Lords,  this  case,  which  has  been  argued  with  very  great 
learning  and  ability  on  both  sides,  comes  before  your  Lordships  upon  a  decision  of 
the  Court  of  Exchequer,  having,  in  the  intermediate  stage,  been  before  the  Court  of 
Exchequer  Chamber.  Upon  the  occasion  when  it  was  heard  before  the  noble  and 
learned  Lord  now  present  and  myself,  we  thought  it  a  case  fit  to  be  submitted  to 
the  consideration  of  your  Lordships,  for  it  cannot  be  denied  that  the  case  now 
before  your  Lordships  does,  in  effect,  overrule  a  solemn  decision  of  the  Court  of 
Exchequer,  in  a  case  very  much  the  same  upon  principle,  although  distinguishable 
from  it  in  some  respects.  Under  such  circumstances,  I  should  humbly  propose  to 
your  Lordships,  that  certain  questions  should  be  put  to  the  leained  Judges  whose 
assistance  the  House  has  had  during  the  piesent  argument,  and  that  we  should  receive 
the  benefit  of  their  answers  to  those  questions,  before  we  come  to  any  decision. 

The  case  has  been  argued  principally  as  a  case  of  property,  mortgaged  by  a  trader, 
who  became  bankrupt,  which  property  was  ultimately  put  up  to  sale  by  bis  assignees, 
with  the  concurrence  of  the  mortgagor.  The  case  is  not,  however,  precisely  of  that 
character,  because  it  appears  that,  after  Mr.  Clayton,  who  was  the  original  owner  of 
the  estate,  had  conveyed  his  estates  to  different  persons  by  way  of  mortgage,  to  secure 
different  sums  of  money,  the  equity  of  redemption  remaining  in  him,  he  conveyed  the 
whole,  that  is,  his  equity  of  redemption  in  the  whole,  to  certain  trustees,  with  very 
large  powers,  and  from  those  powers,  I  should  judge  that  it  was  considered  of  more 
value  than  it  really  was  ;  because,  among  other  powers  vested  in  the  trustees,  is  a 
power  of  raising  further  sums,  whether  by  mortgage  or  by  sale  of  leases,  [436]  and  so 
on  ;  the  trust,  ultimately,  being  to  pay  off  whatever  they  should  borrow,  as  well  as 
the  further  incumbrances.  The  sale  in  question  was  a  sale  by  order  of  the  assignees, 
with  the  concurrence  of  those  trustees.  Now,  for  the  purpose  of  deciding  this  case,  I 
shall  submit  to  your  Lordships,  that  it  will  be  proper  to  put  two  different  questions 
to  the  learned  Ju'lges,  one  of  them  applicable  to  the  general  principle  upon  which  the 
question  has  been  argued  ;  and  another,  applicable  to  the  especial  facts  that  appear 
upon  the  record  in  this  case.  The  questions  I  should  propose  would  be  these  :  First, 
whether,  if  a  trader,  having  mortgaged  his  land  as  security  for  payment  of  a  debt, 
afterwards  become  bankrupt,  and  the  whole  interest  in  the  land  is  sold  by  auction,  by 
order  of  the  assignees  of  the  bankrupt,  and  with  the  concurrence  of  the  mortgagee, 
duty  on  the  sale  is  payable  to  his  Majesty  on  the  whole,  or  any  or  what  part  of  the 
sum  produced  by  the  sale.  Secondly,  whether,  if  a  trader,  after  such  mortgage, 
conve3's  the  land  to  trustees  in  trust,  to  raise  further  sums,  and  to  sell  for  the  pay- 
ment of  former  and  new  incumbrances,  and  the  land  is  sold  by  auction  by  order  of 
the  assignees,  with  the  concurrence  of  the  trustees,  it  not  appearing  that  any  further 
sum  was  raised  by  the  trustees,  or  any  new  incumbrance  created  by  them,  or  that  the 
mortgagee  was  informed  of  the  sale,  duty  is  payable  to  his  Majesty  on  the  whole  or 
any  part  of  the  sum  produced  by  the  sale. 

(  The  learned  Judges  consulted  together.) 

Bayley,  B.  My  Lords,  I  believe,  if  any  doubt  had  been  entertained  by  any  of 
the  Judges,  upon  the  questions  submitted  by  your  Lordships  to  their  consideration, 
or  if  I  had  understood  that  any  doubt,  which  had  previously  existed  elsewhere,  had 
still  continued,  I  should  have  requested  of  your  Loi'dships  time  for  delivering  the 
opin-[437j-ion  of  the  Judges ;  but  as  I  have  reason  to  believe  that  no  doubt  exists  in 
any  quarter,  I  shall  at  once  state  to  your  Lordships,  the  principles  upon  which  the 
opinion  of  the  Judges  is  founded. 

The  questions  depend  upon  the  true  construction  to  be  put  upon  the  statutes 
19  Geo.  3,  c.  56,  s.  15,  and  6  Geo.  i,  c.  16,  s.  9«.  But,  before  I  enter  into  the 
language  of  either  of  those  statutes,  it  is  desirable  that  I  should  point  out  to  the 
House  the  situation  in  which  the  mortgagor  and  mortgagee  stand. 

The  mortgagee  is  a  general  creditor  of  the  mortgagor-,  he  has  a  right  to  proceed 
against  the  general  per-sonal  pr-operty  of  the  mortgagor,  or  against  the  person  of  the 
mortgagor-,  as  a  collateral  security  for  the  payment  of  his  debt,  but  his  proper 
character  is  that  of  a  creditor,  and  the  securities  he  holds  are  merely  securities  to 


1494  REX    V.  WINSTANLEY  1  C.  &  J.  438. 

enable  him  to  obtain  payment  of  his  debt ;  notwithstanding  the  mortgage  and  the 
security  the  land  mortgaged  gives,  he  has  a  right  to  proceed  so  as  to  obtain  judgment 
and  execution  against  the  general  property  of  the  mortgagor,  or  to  proceed  against 
the  person  of  the  mortgagor. 

The  provision  in  the  statute  19  Geo.  3,  exempts  certain  cases  from  the  general 
operation  of  the  duty  imposed  by  that  act,  and  the  cases  which  the  Legislature  thought 
fit  to  exempt,  are  to  be  found  in  the  15th  section  of  that  statute.  The  first  exemption 
applies  to  any  estate,  goods,  or  chattels  sold  by  auction,  or  under  the  authority  of  any 
Sherifi;  or  under-sherifl',  for  the  benefit  of  creditors,  in  execution  of  any  judgment  had 
or  obtained  :  and  this  provision  appears  to  me  to  throw  light  upon  the  subsequent 
exemption  in  case  of  bankruptcy  ;  and  to  shew  that  it  was  the  intention  of  the  Legis- 
lature to  exempt  from  the  auction  duty  those  cases  in  which  the  property  was  sold, 
not  by  the  voluntary  act  of  the  owner,  but  where  the  sale  was  enforced  under  a  judg- 
ment or  the  authority  of  the  law.  The  next  exemption  is,  any  [438]  estate  or  eil'eets 
of  bankrupts,  sold  by  order  of  the  assignee  or  assignees  under  any  commission  of 
bankruptcy ;  that  also  is  a  sale  not  by  the  voluntary  act  of  the  owner  of  such  estate 
or  effects,  but  a  sale  which  is  forced  upon  him  in  consequence  of  the  insolvent 
condition  in  which  he  is  placed. 

The  question  then  is,  upon  the  sale  of  an  estate  subject  to  a  mortgage,  whether, 
within  the  meaning  of  this  provision,  the  whole  of  that  estate  is  to  be  considered  as 
the  piopert)^  of  the  bankrupt,  or  whether  it  is  a  mixed  sale  of  the  property  of  the 
bankrupt,  and  also  of  the  mortgagee ;  and  we  are  of  opinion,  that,  upon  the  true  con- 
struction of  this  act,  the  whole  is  to  be  considered  as  being  the  estate  of  the  bankrupt. 
By  the  sale,  a  fund  is  raised,  by  which  the  mortgage  debt  is  discharged,  the 
mortgagee  ceases  to  be  a  creditor,  and  all  right  in  the  mortgagee  to  proceed 
against  the  general  estate  of  the  bankrupt,  or  against  the  person  of  the  bankrupt,  is 
destroyed.  The  whole  money  which  is  raised,  is  raised  for  the  benefit  of  the  bank- 
rupt, and  to  dischai'ge  the  bankrupt's  debt,  and  the  whole  duty  to  be  paid  is  to  be 
paid  out  of  the  bankrupt's  estate. 

I  do  not  advert  to  the  43  Geo.  3,  and  45  Geo.  3,  which,  instead  of  the  words 
"estate  or  effects,"  used  the  words  "interest  in;"  because  I  think  the  different 
expressions  in  the  different  acts  mean  one  and  the  same  thing.  The  statute  of  the 
6  Geo.  4,  c.  16,  s.  98,  only  varies  from  the  19  Geo.  3,  by  omitting  the  words  "by 
order  of  the  assignee  or  assignees ; "  and  whatever  construction  was  before  to  have 
been  put  upon  the  19  Geo.  3,  appears  to  us  to  be  the  construction  to  be  put  upon  the 
6  Geo.  4. 

That  clause  contains  two  provisions,  one  applicable  to  commissions  of  bankrupt, 
and  to  deeds,  conveyances,  assignments,  surrender.?,  admissions,  or  assurances  relating 
to  the  bankrupt's  estate,  which  deeds,  &c.,  are  exempt  from  all  duties  ;  and,  secondly, 
it  relates  to  all  sales  of  any  real  or  personal  estate  of  any  bankrupt  or  bankrupts,  so 
as  [439]  to  exempt  such  sales  from  the  payment  of  auction  duty.  Those  provisions 
are  distiijct,  and  the  construction  of  the  latter  does  not  appear  to  us  to  be  materially 
influenced  by  the  former. 

Upon  the  whole,  upon  the  ground  that  the  sale  is  a  sale  not  by  the  owner  at  the 
instance  of  the  mortgagee,  but  by  the  persons  who  stand  in  the  place  of  the  baukrupt, 
masmuch  as  the  whole  money  to  be  raised  is  applicable  to  the  purposes  of  the  banki-upt, 
to  pay  the  debts  of  the  bankrupt,  and  to  exonerate  the  rest  of  his  estate  and  his  person 
from  all  clann  in  respect  of  the  mortgage  debt;  and  inasmuch  as  the  whole  duty  is 
to  be  raised  out  of  the  estate  of  the  bankrupt,  and  to  be  paid  by  the  estate  of  'the 
bankrupt,  if  p.xyable  at  all— We  are  of  opinion,  that  the  whole  which  is  sold  is 
properly  to  be  considered  as  the  estate  of  the  bankrupt,  and  that  the  principle  of  the 
exemption,  which  was  to  relieve  the  bankrupt  from  the  payment  of  duty,  applies 
to  this  case.  Our  opinion,  therefore,  is,  upon  both  the  questions  submitted  to  our 
consideration,  that  no  duty  is  payable. 

LoKD  Wynford.  My  Lords,  I  had  the  honour  of  being  a  member  of  the  Court 
below  when  this  case  came  under  the  consideration  of  that  Court;  and  I  have  no 
hesitation  in  stating,  that  I  then  thought,  that  the  opinion  now  expressed  by  one  of 
the  learned  Judges  to-day,  as  the  opinion  of  all  the  learned  Judges  present, 'was  not 
correct.  My  v-iew  of  the  case  had  altered  before  1  heard  the  opinion  of  the  learned 
Judge;  but  if  I  had  remained  in  my  former  opinion,  I  should  have  done  as  I  did  upon 
one  occasion  before,  when  I  had  the  misfortune  to  differ  from  all  the  learned  Judges : 
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I  should  have  advised  your  Lordships  to  act  upon  their  judgment ;  for  it  would 
introduce  a  wretched  state  of  uncertainty  in  the  law  of  this  country,  if  you  were  not 
to  act  upon  that  which  is  the  highest  authority  of  the  law  in  Westminster  Hall,  but 
to  follow  the  opinions  of  [440]  individual  peers.  I  am  happy,  however,  now  to  state, 
that,  after  having  given  the  fullest  consideration  to  this  question,  1  am  quite  convinced 
that  the  learned  Judges  were  right  in  the  opinion  they  gave,  and  that  I  at  first  took 
an  erroneous  view  of  this  subject. 

My  Lords,  the  puzzle,  (for  so  I  must  call  it),  has  arisen  from  the  term  "  estate." 
The  words  of  the  act  of  Parliament  are  "  the  estate  of  the  bankrupt."  That  at  first 
induced  me  to  think,  that  such  interest  as  did  not  belong  to  the  bankrupt  could  not 
be  considered  as  the  bankrupt's  estate ;  but  I  am  convinced  by  the  argument,  that  this 
is  entirely  the  estate  of  the  bankrupt.  It  is  the  estate  of  the  bankrupt,  loaded  with 
the  debt  of  the  creditor  ;  but  the  whole  estate  is  in  the  bankrupt.  It  is  perfectly  true 
that  the  creditor  has  that  species  of  power,  with  reference  to  the  estate,  that,  for  the 
purpose  of  securing  his  debt,  which  is  all  that  he  has,  he  may  reduce  that  estate  into 
his  possession  ;  but  it  is  for  no  other  purpose  than  that  of  securing  the  payment  of  his 
debt ;  and  beyond  that,  every  interest  in  the  estate  is  undoubtedly  the  interest  of  the 
bankrupt  or  his  creditors.  My  Lords,  that  being  the  case,  it  appears  to  me,  that  when 
the  sale  takes  place  by  order  of  the  commissioners  of  an  estate  circumstanced  as  this 
is,  that  is,  charged  with  a  debt,  it  is  a  sale  in  which  the  party  is  entitled  to  be  relieved 
under  this  act  of  Parliament. 

My  Lords,  there  is  no  sort  of  injustice  in  this,  though  I  am  agreed  that  your 
Lordships  are  not  sitting  judicialh',  to  be  led  away  by  the  equities  of  any  case.  Your 
Lordships  are,  in  the  situation  in  which  you  are  placed  now,  to  administer  the  law, 
whatever  it  may  be ;  and  if  that  law  be  productive  of  injustice,  in  your  legislative 
character  your  Lordships  may  alter  it.  But  there  is  no  injustice  in  this  decision  ;  on 
the  contrary,  in  every  view  of  the  case,  it  obtains  the  perfect  equity  of  the  case.  In 
the  first  place,  suppose  the  fund  is  not  sufficient  to  pay  the  debt,  by  whom  [441]  is 
the  auction  duty  paid?  If  there  be  enough  to  pay  the  mortgage  creditor,  and  not 
enough  to  pay  every  body  else,  it  must  come  out  of  the  bankrupt's  fund,  to  the  loss 
of  the  creditors,  who  have  suffered  enough  already  in  not  having  their  debts  paid. 
Suppose,  in  the  next  place,  there  is  nothing  left  to  the  creditors  of  the  bankrupt,  but 
that  the  whole  is  swallowed  up  by  the  mortgagee ;  iu  that  case,  in  point  of  equity 
the  mortgagee  has  a  right  to  say,  "  It  is  unjust  to  require  me  to  pay  the  duty  ; "  and 
therefore,  though  perhaps  that  case  would  not  come  strictly  within  the  terms  of  the 
acts  of  Parliament,  it  would  come  within  the  principle  upon  which  the  Legislature 
meant  to  give  relief.  Suppose  a  third  case — that  the  mortgage  was  paid  off;  that  all 
the  bankrupt's  creditors  were  paid  off;  and  that  some  surplus  remained  for  the  poor 
miserable  man  whose  property  had  been  thus  compulsorily  sold  :  in  that  case,  it  would 
be  inconsistent  with  justice,  that  a  sale,  which  he  was  forced  to  make  for  the  purpose 
of  making  a  distribution  of  his  property  among  his  creditors,  should  be  charged  with 
the  payment  of  duty.  It  seems  to  me,  that  that  would  be  a  case  that  would  call  upon 
the  Legislature  to  say,  that  no  duty  should  be  paid  ;  that  it  was  hardship  enough  upon 
a  man,  that  his  property  should  be  all  broken  to  pieces  in  this  way,  without  being 
called  upon  to  pay  the  duty  upon  that  sale  which  was  necessary  for  the  purpose  of 
enabling  him  to  pay  his  debts. 

There  is  one  other  principle  upon  which  I  will  put  this  case,  and  upon  which  I  was 
in  the  habit  of  putting  cases  when  I  had  the  honour  of  sitting  in  the  Court  below. 
In  all  revenue  cases,  let  the  officers  of  Government  take  care  that  the  Legislature  is 
made  to  speak  plain  and  intelligible  language.  If  the  Legislature  is  not  made  to  speak 
plain  and  intelligible  language,  let  not  individuals  suffer,  but  let  the  public.  I  am  bound 
to  say,  if  there  is  any  doubt  about  these  words,  the  benefit  of  that  doubt  should  be  given 
to  the  subject. 

[442]  My  Lords,  it  is  a  great  consolation  to  me,  having  formed  a  different  opinion 
formerly  from  that  which  I  now  feel  myself  bound  to  express,  to  find  that  men  to 
whom  I  should  be  glad  to  consider  myself  as  approaching  at  all  nearly  in  point  of  legal 
knowledge,  have  formed  the  same  opinion.  I  never  can  be  ashamed  of  being  in  error, 
when  1  follow  in  my  error  my  Lord  Kenyon  and  my  Lord  Chief  Baron  Thompson,  two 
of  the  best  lawyers  that  ever  I  remember  within  any  Court  of  Westminster  Hall  upon 
the  subject,  who  have  given  an  opinion  upon  this  question,  and  that  opinion  given  by 
them  is  now  at  variance  with  that  which  has  been  so  well  expressed  by  my  learned 
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brothers.  When  the  opinion  of  those  learned  persons  is  at  variance  with  the  opinion 
expressed  here,  it  is  enough  to  say  that  there  is  some  questionable  doubt  upon  the 
subject ;  and  that  was  sufficient  to  render  it  in  my  opinion  highly  proper  foi-  the  officers 
of  the  Ci'own  to  bring  it  under  the  consideration  of  your  Lordships ;  but  that  very 
circumstance  brings  it  within  the  rule  which,  as  long  as  I  have  any  thing  to  do  with 
the  administration  of  justice,  I  shall  always  act  upon,  and  that  is,  to  give  the  benefit 
of  any  doubt  to  the  subject,  and  not  to  the  Crown.  It  is  not  the  subject  who  makes 
the  law,  it  is  the  Crown  who  proposes  the  law,  and  by  whom  the  law  is  prepared  ;  and 
if  there'be  any  ambiguity,  let  the  Crown  sutler,  and  not  the  subject.  My  Lords,  for 
these  reasons,  though  I  am  rather  taking  it  out  of  the  hands  of  my  noble  and  learned 
friend,  to  whom  it  is  due  to  say,  that  he  always  entertained  the  opinion  that  has  been 
expressed  by  the  Judges,  I  move  your  Lordships  that  the  judgment  of  the  Court 
below  be  affirmed. 

LoKD  Ten'TERDEN.  My  Lords,  I  entirely  agree  in  the  opinion  that  has  been 
delivered  to  your  Lordships  by  the  Learned  Judge,  and  in  the  reasons  upon  which 
that  opinion  has  been  founded ;  and  it  therefoie  will  be  unneces-[443]-saiy  for  me  to 
occupy  many  minutes  of  your  Lordships'  time,  especially  as  I  have  the  satisfaction  to 
find  that  my  noble  and  learned  friend,  who  difiered  from  me  upon  a  former  occasion, 
has  now  brought  himself  to  think  that  the  opinion  delivered  by  the  learned  Judges  is 
cori'ect. 

My  Lords,  when  the  Legislature  thought  fit,  in  the  first  place,  which  I  believe  to 
have  been  in  the  17th  year  of  the  reign  of  his  late  Majesty  George  the  Third,  to 
impose  a  duty  upon  the  produce  of  sales  by  auction,  it  appears  that  they  thought  that 
that  would  be  improperly  harsh,  if  it  should  extend  to  the  case  of  creditors,  so  as  to 
diminish  the  funds  out  of  which  their  debts  wei'e  to  be  paid.  I  think  it  is  impossible 
to  read  even  that  first  act,  without  seeing  that  such  was  the  intention  ;  and  we  should 
therefore  be  anxious  to  find  that  the  language  used  was  such  as  to  carry  that  intention 
into  effect. 

My  Lords,  there  is  some  ditTerence  in  the  language  of  the  different  acts  ;  the 
parallel  expression  in  the  first  act  of  the  17th  of  Geo.  3,  is,  goods  and  efi'ects  of  a 
bankrupt,  vvhicli  following  the  provision  with  respect  to  sales  made  by  the  sherifi'  in 
execution,  might  perhaps  have  left  a  doubt  whether  those  words  would  apply  to  the 
ease  of  a  bankrupt's  estate.  Whether  that  doubt  then  existed,  and  therefore  gave 
rise  to  the  exception  in  the  19th  of  Geo.  3,  and  to  an  alteration  of  the  language  in  that 
act,  does  not  appear;  but  in  the  19th  Geo.  3,  the  words  are,  estates  and  eflfects  of  the 
bankrupt,  sold  by  order  of  assignees.  The  words  of  the  exception  in  the  43rd  of 
Geo.  3,  are  nearly  the  same,  and  thus  the  hiw  stood  at  the  time  of  the  decision  of  the 
case,  which  has  been  much  relied  upon.  The  King  v.  Abbott,  in  the  Exchequer.  But, 
before  this  case  came  on  for  decision  the  6th  Geo.  4  passed,  which  has  words  somewhat 
larger,  for  there  the  words  are,  all  sales  of  any  real  or  personal  estate  of  any  bankrupt 
or  bankrupts  shall  not  be  liable  to  any  auction  duty.  If  this  case  turned  upon  the 
construction  of  this  act,  the  [444]  question  would  be,  what  is  meant  by  the  real  estate 
of  a  bankrupt. 

My  Lords,  I  have  always  thought,  that  where  we  ai'e  to  put  a  construction  upon 
an  act  of  Parliament  which  does  not  relate,  or  profess  to  relate  to  some  particular 
subject  of  art  or  science,  we  should  understand  the  words  in  the  act  in  the  same  way 
as  they  are  understood  in  the  common  language  of  mankind ;  and  I  think  it  cannot  be 
doubted,  that,  in  common  language,  when  you  speak  of  the  etsate  of  any  person  subject 
to  mortgage,  you  would  call  it  the  estate  of  the  mortgagor— in  the  common  language 
of  mankind  you  would  speak  of  it  as  his  own  estate. 

This  being  so,  the  intention  of  the  Legislature  being  perfectly  clear,  it  appears  to 
me  that  the  true  construction  of  those  words  is,  to  treat  this  as  the  estate  of  the 
bankrupt.  It  is  clear,  that  unless  the  whole  interest  is  so  treated  as  his  estate,  the 
fund  for  the  creditors  will  be  diminished,  that  is,  if  you  are  to  divide  the  sale,  and  to 
consider  the  equity  of  redemption  as  his,  and  the  incumbrance  as  not  being  his,  so 
that  the  duty  shall  be  paid  upon  so  much  of  the  proceeds  as  may  be  considered  as 
apphcable  to  the  discharge  of  the  incumbrances ;  it  is  clear,  that  if  you  so  construe 
the  act  upon  the  present  occasion,  the  amount  of  duty  payable  upon  that  portion  of 
the  sale,  will  go  to  diminish  the  fund  out  of  which  the  debts  are  to  be  paid,  which  I 
consider  to  have  been  the  original  object  of  the  Legislature  to  prevent ;  and  it  seems 
to  me  therefore,  that,  both  according  to  the  intention  and  according  to  the  ordinary 
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to  theliy"''  "°'^'  '°  '^'  '"*  °^  '  ^^°-  ^'  "°  P^^t  °^  *^«  P™'i>^'^«  oi  the  estate  is  liable 
Judgment  aflSrmed. 

^^^l    If™    ',•    ^^^-^E    POCKLINGTOX   AND    HeXRY    ShARPE    PoCKLIXGTON.        Exch. 

imM.Jnni^~Pr^''A''^-^^rf  ^-  ^°^  ^-  °"  ''  «°^'^"^"t  supposed  to  be 

ffi  t   no.n     nf  1       '  a'^^'T  ^'  ^''''.  °"  P'-^duction  of  the  lease,  it  appeared, 

tbat,   in   point  of  law,  A.  only  demised,   and    that   B..   who   had  an   equitable 

mter^est  merely,  confirmed  :_Held,  that  the  action  was  not  maintainable^^atnst 

[S.  C.  1  Tyr.  309.] 

coveTiaiy'^^Th?  rf">^  the  plaintiff,  as  lessee  of  the  defendants,  on  an  implied 
'rnVtrnn..Ah  'T!?"'  ^TT^.^  r'^^""  indenture  made  between  Anne  Pock- 
Dreliise^^  of  i  «'  f«f«"dants)  therein  described  as  mortgagee  in  fee  of  the  demised 
descTi  wi  I  S  ■  P*''  V  "^"'•3'  Sharpe  Pocklington  (the  other  defendant)  therein 
ofThp  .1  .  H  r"ru  "  t'"  f'°'P''  °^  ^^^  "''"''y  °^  redemption  of  the  same  premises, 
anr  fhf n?  .P^  i  ll^^'i'  "^'"u""'"'  ^^'^^  "'^^  '^'  ^''"■^'^^  "^  ^  term)  of  the  third  part 
and  the  plaintift  of  the  fourth  part;  stated,  that  the  defendant,  Anne  Pocklington,  at 
the  request  and  by  the  direction  of  the  defendant  Henry  Sharpe  Pocklington,  did 
thereby  demise  and  le<ise,  and  the  said  John  Jenkins,  at  the  request  and  bv  the 
direction  of  the  said  Henry  Sharpe  Pocklington  and  Anne  Pocklington,  did  demise 
and  lease,  and  the  said  Henry  Sharpe  Pocklington  did  grant,  demise,  and  lease  unto 
the  said  plaintiff,  a  certain  piece  or  parcel  of  ground,  &c,  with  liberty  to  make  tram 
roads,  &c.  tor  carrying  and  conveying  coal,  &c.  And  also  full  and  free  liberty, 
power  and  authority  to  and  for  the  said  plaintiff,  his,  &c.,  to  erect,  build,  and  make 
any  wharf  or  wharfs,  quay  or  quays,  upan  the  said  ground  thereby  demised,  in,  at, 
or  near  the  side  or  bank  of  the  river  Tawe,  for  the  shipping  of  the  said  coal.  &c. 

lireach— Ihat  the  defendants  and  Jenkins,  at  the  time  of  the  making  of  the  said 
indenture,  had  not  in  themselves  or  in  any  or  either  of  them  good  right,  full  power 
and  absolute  authority  to  demise  and  lease  unto  the  said  plaintiff,  full  and  free  liberty 
power,  and  authority  to  and  for  the  said  plaintiff,  his  &c.,  to  erect,  build,  and  make  &c., 
(tollowing  the  above  words  of  the  lease). 

[446]  The  defendant  pleaded  non  est  factum,  and  took  issue  upon  the  above  and 
other  breaches. 

On  the  trial,  before  Bolland  B.,  at  the  last  Assizes  for  the  county  of  Glamorc^an 
It  was  contended,  on  the  part  of  the  plaintiff,  that,  as  incident  to  the  demise  (1  Saund. 
u  •'!-"'  ^^^'  ^^"''^^'^  "■'■  I'^^y^cr,  Hob.  12),  the  lessors  had  impliedly  granted  to  him 
the  right  of  carrying  his  wharfs  over  their  land,  Iving  between  the  demised  premises 
and  low-water  mark,  and  which  land  they  had,  in  fact,  previously  demised  to  another 
party.  I  he  learned  Judge  nonsuited  the  plaintiff,  and  gave  him  leave  to  move  to 
enter  a  verdict  for  nominal  damages. 

Whitcombe  was  now  about  to  move  accordingly,  but  was  stopped  by  the  Court  on 
another  ground. 

Lord  Lyndhur.st,  C.  B.  The  action  being  brought  on  an  implied  covenant,  arising 
out  of  the  demise,  the  plaintiff  was  bound  to  prove  a  joint  demise  by  the  two  defendants. 
On  the  production  of  the  lease,  it  appears  thit  one  defendant  was  mortgagee,  and  the 
other  entitled  only  to  an  equity  of  redemption  ;  so  that  the  deed  operates  as  a  demise 
by  one,  and  an  equitable  confirmation  by  the  other.  Henry  Sharpe  Pocklington  is  a 
stranger  in  law  to  the  estate,  he  could  make  no  legal  demise,  and  you  cannot,  therefore, 
imply  a  covenant  by  him.  You  have,  then,  too  many  defendants,  which  is  an  insur- 
mountable difficulty. 

Kule  refused. 

[447]  Jones  f.  Clarke.  Finlayson  ?•.  Same.  Exch.  of  Pleas.  1831.— The  late 
Court  of  Great  Sessions  for  the  county  of  Chester,  at  the  summer  sessions,  1 8.30, 
issued  an  attachment  returnable  at  the  next  Great  Sessions  against  the  attorney  in 
a  cause  for  nonpayment  of  the  defendant's  costs.  Before  the  next  Great  Sessions 
the  act  abolishing  the  Court  (11  Geo.  -t  and  1  \\m.  4,  c.  70)  came  into  operation  ; 
but,  previously  to  that  time,  the  Sheriff  had  Uken  a  bail  bond  for  the  appearance 
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of  the  attorney,  pursuant  to  the  attachment.  The  Sheriff  being  ruled  in  the 
Easter  Term  following  to  return  the  writ  into  the  Court  of  Exchequer,  returned 
cepi  corpus,  and  that  he  was  ready  to  have  had  his  body  before  the  Justices  of 
Chester  at  the  return;  but  that,  before  the  return  the  Court  was  abolished  : — 
Held,  that  the  return  was  insufficient,  and  that  the  applications  against  the 
Sheriflf  in  Easter  Term  were  in  time. 

Two  actions  were  brought  in  the  Court  of  Great  Sessions  for  the  county  palatine 
of  Chester,  against  the  defendant,  a  magistrate,  for  trespass  and  false  imprisonment. 
The  causes  were  set  down  for  trial  at  the  Spring  Great  Sessions,  1830,  but  on  an 
application  made  by  the  defendant,  the  Court  stayed  the  proceedings,  and  ordered 
Mr.  Whitehead,  the  plaintitl"s  attorney,  to  pay  the  defendant's  costs.  A  rule  to  that 
effect  was  served  on  him,  with  the  allocatur  of  the  Prothouotary  of  the  Court  of 
Great  Sessions ;  which  not  being  obeyed,  an  attachment  was  issued  at  the  Summer 
Great  Sessions  following  On  this  attachment  Mr.  Whitehead  was  arrested  at  the 
latter  end  of  September,  and  gave  bail  to  the  Sheritt'  for  his  appearance  at  the  return 
of  the  writ.  The  act  of  11  Geo.  4  and  1  Wm.  4,  c.  70,  abolishing  the  Court  of 
Great  Sessions,  had  received  the  royal  assent  before  the  issuing  of  the  attachment 
and  the  arrest,  but  had  not  then  come  into  operation.  The  attachment  was  therefore 
made  out  in  the  ordinary  form,  and  was  made  returnable  before  the  Justices  of 
Chester,  at  Chester,  on  the  first  day  of  the  then  next  Sessions  for  the  county  of 
Chester.  The  condition  of  the  bail-bond  was  in  the  same  terms.  On  the  first  day 
of  the  Chester  Spring  Assizes  of  1831,  (the  day  on  which,  but  for  the  abolition  of 
the  judicature,  the  writ  would  have  been  returnable),  Mr.  Whitehead  attended  with 
the  Sheriff's  officer  before  the  Judges  of  assize,  then  sitting  under  English  commissions 
of  nisi  prius,  &c.,  who,  having  no  jurisdiction,  declined  to  take  cognizance  of  the 
matter.  By  the  act  of  11  Geo.  4  and  1  Wm.  4,  c.  70,  all  suits  and  proceedings 
thereon,  pending  in  the  Court  of  Sessions  at  the  time  of  the  abolition  of  the  judicature, 
were  transferred  to  the  Court  [448]  of  Exchequer.  In  Easter  Term,  the  defendant 
having  filed  a  certificate  of  the  late  Prothoiiotary  of  the  Court  of  Great  Sessions  for 
the  county  of  Chester,  setting  forth  the  proceedings,  obtained  a  rule  in  the  Exchequer, 
calling  upon  the  Sheriff  to  return  the  writ  of  attachment.  The  Sherift"  thereupon 
moved  the  Court  to  be  excused  from  making  any  return  ;  but  the  rule  nisi,  which 
he  had  obuined  for  that  purpose,  was  after  argument  discharged,  and  he  was  ordered 
to  make  such  return  as  he  should  be  advised,  the  Court  at  that  time  intimating  an 
opinion  that  the  parties  to  the  bail-bond  had  not  substantially  complied  with'the 
condition,  and  were  consequently  not  released.  The  Sheriff  then  made  the  following 
return  : 

"  I  hereby  certify  to  the  Barons  of  his  Majesty's  Exchequer  at  Westminster,  that, 
by  virtue  of  the  annexed  writ  from  the  late  Court  of  Sessions  at  Chester,  I  did  attach 
the  therein  named  Roger  Whitehead,  and  did  him  safely  keep,  and  was  ready  to  have 
had  his  body  before  the  therein  named  Justices  of  Chester,  at  Chester,  on  the  first 
day  of  the  therein  mentioned  Sessions  of  the  county  of  Chester,  at  Chester,  as  in  the 
said  writ  I  was  commanded  ;  but  that  the  jurisdiction  of  the  said  Court  of  Sessions  was 
abolished  before  that  day,  that  is  to  say,  on  the  12th  day  of  October,  in  the  first 
year  of  the  reign  of  our  Lord  the  now  King. 

"The  answer  of  George  Walmsley,  Esquire,  Sheriff." 

The  defendant  then  obtained  a  rule  calling  upon  the  Sheriff  to  shew  cause  why 
this  return  should  not  be  quashed,  and  why  an  attachment  should  not  issue  against 
him ;  against  which  rule  cause  was  now  shewn  by 

Lloyd,  who  contended,  first,  that  the  Court  had  no  jurisdiction,  inasmuch  as  this 
was  not  a  suit  pending  in  the  Court  of  Sessions  at  the  time  of  its  abolition.  The  suit 
in  that  Court,  and  all  proceedings  in  that  suit  [449]  had  been  stayed  by  the  order 
ot  the  Court  of  Sessions.  This,  therefore,  was  a  new  suit  founded  on  the  contempt 
ot  a  Court  which  had  now  ceased  to  exist,  and  of  which  the  Exchequer  could  not 
take  cognizance  Secondly,  that  the  Sheriff"  having  a  right  to  take  bail,  and  being 
bound  to  take  it  in  the  terms  of  the  writ,  had  been  guilty  of  no  default  or  misconduct ; 
and  It  the  appearance  of  W.  according  to  that  condition  became  impossible  by  act 
ot  law,  the  sheriff  ought  not  to  be  made  responsible  for  the  consequences  ;  and  thirdly, 
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that,  at  all  events,  the  defendant  had  been  guilty  of  laches  in  not  calling  upon  the 
Sheriff"  sooner,  because,  the  act  having  come  into  operation  on  the  12th  October,  1830, 
and  transferred  the  jurisdiction  to  the  Exchequer,  the  first  term,  which  would  have 
corresponded  to  the  time  at  which  the  writ  was  made  returnable  in  the  Court  of 
Sessions,  would  be  Michaelmas  Term  last,  and  that  the  Court  therefore  would  not 
extend  relief  to  him  to  the  injury  of  the  Sheriff'. 

Cottingham,  contr;\,  referred  to  Plwlips  v.  Barrett  (i  Price,  31),  as  shewing  that  the 
Sheriff  was  not  authorized  to  take  bail  on  an  attachment,  and  argued,  that  though 
that  case  was  at  variance  with  Mvrris  v.  Heywurd  (6  Taunt.  569),  and  Lewis  v.  Mmiand 
(2  B.  &  Aid.  63),  yet  these  cases  shewed  that  he  is  not  compellable  to  take  bail ;  but 
if  he  do  so,  it  is  at  his  peril.  He  submitted  that  the  Sheriff  in  this  case  was  not  in 
any  situation  of  hardship,  having  the  security  of  the  bail-bond  which  he  had  chosen 
to  take  ;  and  urged,  that  the  proceedings  in  the  Court  below  were  removed  into  this 
Court  by  the  operation  of  the  act,  and  that  the  defendant  had  done  all  that  was 
requisite  by  lodging  the  proper  certificate,  and  applying  for  the  present  rules,  which 
were  proceedings  in  the  same  suits  which  were  commenced  in  the  Court  of  Great 
Sessions  for  Chester. 

[450]  Lord  Lyndhurst,  C.  B.  By  the  operation  of  the  act,  and  the  certificate 
of  the  Prothouotary,  the  cause  has  been  removed  into  this  Court,  and  we  have  juris- 
diction over  it.  The  Sheriff  in  this  instance  was  not  bound  to  take  bail.  If  he  had 
not  done  so,  the  party  would  have  remained  in  his  custody,  and  I  am  of  opinion 
that  it  would  have  been  his  duty  to  have  produced  him  in  this  Court  in  Michaelmas 
Term.  The  Sheiiff,  however,  took  a  bail-bond,  and  the  time  for  the  appearance  of 
the  party  under  the  bail-bond  did  not  expire  till  the  Spring  Assizes ;  and  I  think, 
therefore,  that  the  defendant  is  in  time  in  making  his  application  against  the  Sheriff 
in  this  term,  and  that  this  rule  should  be  made  absolute. 

Bayley,  B.  I  am  of  the  same  opinion.  The  Sheriff  is  not  bound  to  take  a  bail- 
bond  on  an  attachment.  If  he  does  take  it,  he  does  so  at  his  peril,  and  the  party 
suing  out  the  attachment  is  not  to  be  put  in  a  worse  situation  by  his  so  doing.  In  the 
present  case,  if  the  Sheriff  had  not  taken  bail,  the  party  would  have  been  in  custody 
until  Michaelmas  Term.  In  the  meantime,  the  Sheriff"  had  taken  a  bail-bond.  We 
are  not  bound  to  say  that  the  taking  bail  was  wrong,  but  we  may  look  to  the  situation 
in  which  the  parties  were  placed  thereby.  The  bail-bond  was  taken  for  appearance 
in  March  ;  that  gave  an  indulgence  till  that  time.  If  the  party  did  not  think  proper 
to  take  proceedings  against  the  Sheriff  till  after  that  time,  he  has  nothing  to  complain 
of ;  but  the  time  may  be  considered  as  enlarged  by  consent ;  after  that  period,  the 
first  opportunity  for  taking  any  step  against  the  Sheriff  would  be  the  first  day  of 
this  term.  At  that  time,  such  proceedings  are  taken  as  bring  the  causes  into  this 
Court.  Then  the  Sheriff  is  ruled,  and  makes  a  return,  which  is  insufficient.  If  he 
sustain  any  injury,  it  arises  from  his  having  taken  a  bail-bond  under  perilous 
circumstances. 

[451]  BoLLAND,  B.  I  am  of  the  same  opinion.  I  think  that  this  application  has 
been  made  within  a  reasonable  time,  under  the  circumstances.  The  section  of  the  act, 
which  removes  the  proceedings  of  the  Court  of  Great  Sessions  at  Chester  into  this  Court, 
directs  that  they  are  to  be  dealt  with  according  to  the  practice  of  this  Court,  or  of  the 
Court  from  whence  the  same  are  transferred,  according  to  the  discretion  of  this  Court. 
Now,  the  plaintiff  in  this  case,  according  to  the  practice  of  the  Court  of  Great  Sessions, 
was  not  bound  to  make  his  return  until  the  Great  Sessions  which  would  have  been 
held  in  March.  I  think,  therefore,  that  we  should  regulate  our  proceedings  in  this 
case  by  what  would  have  been  done  by  the  Court  below.  That  Court  would  have  had 
no  jurisdiction  till  the  Great  Sessions  in  March  ;  and  I  therefore  think,  that  the  party 
was  in  time  in  applying  to  this  Court  in  the  present  Easter  Term. 

Rule  absolute. 

Chambers  v.  Bernasconi  and  Others.  Exch.  of  Pleas.  1831.— A  Sheriff's  officer 
sent  a  written  memorandum  to  the  Sheriff's  office,  stating  that  he  had  arrested 
A.  B.  at  a  certain  place,  this  return  was  filled  at  the  Sheriff's  office,  and,  the 
officer  being  dead,  was  received  in  evidence  to  prove  the  place  of  such  arrest  in 
an  action  between  A.  B.  and  a  third  party  :  the  Court  granted  a  new  trial, 
intimating  a  strong  opinion  that  such  return  was  not  evidence  of  the  place  of  arrest, 
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but  o-iving  the  party  an  opportunity  of  putting  the  question  upon  the  record. 
— Semble,  that  such  return  was  not  receivable  in  evidence  for  any  purpose. 

rS  G   1  Tyr.  335 :  9  L.  J.  Ex.  (0.  S.)  125 ;  in  Exch.  Ch.  1  Cr.  M.  &  E.  347  ; 
^  ■     ■        '  4  Tyr.  531 ;  3  L.  J.  Ex.  (N.  S.)  373.] 

Assump.sit  for  money  had  and  received,  brought  by  the  plaintiff  against  his  assignees, 
to  try  the  validity  of  a  commission  of  bankrupt  against  him. 

The  cause  was  tried  before  Lord  Lyndhurst,  C.  B  ,  at  the  Sittings  after  last  Hilary 
Term. 

The  principal  question  at  the  trial  was,  whether  the  plaintiff  had  committed  an  act 
of  bankruptcy ;  and  this  question  mainly  turned  upon  the  place  where  an  arrest  of 
the  plaintiff  on  the  9th  of  November,  1825,  had  taken  place;  the  evidence  for  the 
defendants  shewing,  that  the  [452]  arrest  took  place  at  Paddington,  and  the  witnesses 
for  the  plaintiff  proving  that  it  took  place  in  South  Molton-sti'eet. 

The  defendants  called  a  witness  of  the  name  of  Brett,  who  stated,  that,  in  1825, 
he  was  the  assistant  of  a  Sheriff's  olficer,  (since  deceased),  of  the  name  of  Wright ; 
and  that  he  and  Wright  went  to  the  plaintiff's  cottage  at  Paddington,  on  the  9th  of 
November  in  that  year,  in  order  to  arrest  the  plaintiff;  that  a  servant  of  the  plaintiff's 
denied  that  he  was  at  home ;  but  that  the  witness  and  Wright  insisted  on  searching 
the  cottage,  and  arrested  the  plaintiff  there. 

For  the  plaintiff,  evidence  was  given  to  shew  that  he  was  only  arrested  once  on  the 
9th  of  November,  1^25,  and  that  such  arrest  took  place  in  South  Molton-sti'eet.  Mr. 
Birchall,  the  deputy  under-sheriff  of  Middlesex,  was  called,  and  he  produced  a  cei'tificate 
signed  by  Wright  the  officer,  and  sent  in  by  him  to  the  Sheriff's  office,  and  there  filed, 
of  which  the  following  is  a  copy  : 

"  9th  November,  1825. 

"  Arrested  Abraham  Henry  Chambers  the  elder,  in  South  Molton-street,  at  the 
suit  of  William  Brereton.  "  Thoma-S  Wright." 

Mr.  Birchall  stated  in  his  evidence  at  the  trial,  that  the  officers  are  always  required 
to  give  in  such  certificates  immediately  after  the  caption  ;  that  the  certificates  are  the 
foundation  for  the  return  of  the  writs  ;  that  the  officers  are  charged  by  their  certificates 
of  the  caption  ;  and  that  they  are  required  to  insert  in  the  certificates  the  place  of 
arrest.(a) 

[453]  At  the  trial,  the  certificate  in  question  was  offered  in  evidence  for  the 
plaintiff",  and  was  objected  to  by  the  defendants'  counsel,  who  contended  that  it  was 
not  a  document  against  the  interest  of  the  party  making  it ;  and  that,  at  all  events, 
though  it  might  be  evidence  of  the  arrest,  it  was  not  evidence  of  the  place  where  that 
arrest  was  made. 

The  evidence  was  received,  and  the  plaintiff  had  a  verdict. 

Sir  James  Scarlett  obtained  a  rule  for  a  new  trial,  on  the  ground,  (amongst  others, 
on  which  the  decision  of  the  Court  did  not  proceed),  that  this  certificate  had  been 
improperly  received  in  evidence. 

Campbell,  Follett,  and  Butt,  shewed  cause.  The  certificate  of  Wright  was  admis- 
sible, not  as  evidence  to  contradict  Brett,  but  as  substantive  evidence  of  the  place 
where  the  arrest  took  place.  It  was  admissible  on  the  principle  established  by  all  the 
ca^es  in  which  the  entries  of  deceased  persons  made  against  their  interest  have  been 
received.  The  present  is  an  entry  of  a  deceased  person,  as  to  a  fact  of  which  he  is 
peculiarly  cognizant,  made  in  the  usual  course  of  business,  contrary  to  his  interest,  and 
charging  himself.  It  is  not  even  necessary  that  the  entry  should  charge  the  person 
making  it  with  the  receipt  of  money;  as,' in  Davis  v.  Fierce  (2  T.  R.  53)  and  other 
similar  eases,(6)  the  direction  of  deceased  tenants  were  admitted  to  prove  the  seisin  of 
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(a)  In  the  course  of  the  argument,  Mr.  Birchall  informed  the  Court,  that  at  the 
trial  his  attention  had  been  directed  to  the  practice  of  the  Sheriff's  office  at  that  time, 
and  that  he  thought  that  in  1825  the  practice  of  requiring  the  officer  to  make  a  return 
of  the  place  of  the  arrest  had  not  been  adopted. 

(h)  See  the  whole  of  the  cases  on  the  subject  of  the  admissibility  of  the  declarations 
of  deceased  persons  collected  by  Mr.  Joshua  Evans  in  the  notes  to  Barker  v.  liai/, 
■2  Russ.  66.  " 
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their  landlords.  In  Phillipps  on  Evidence,(c)  tbe  rule  is  thus  laid  down:  "The 
declarations  or  statements  of  deceased  persons  have  been  admitted  in  many  cases  where 
[454]  they  appear  to  be  made  against  their  interest ;  as  entries  in  their  books,  charging 
themselves  with  the  receipt  of  money  on  the  account  of  a  third  person,  or  acknowledging 
the  receipt  of  money  due  to  themselves.  In  either  case  the  entry  is  to  their  own 
immediate  prejudice,  and  strong  evidence  of  the  fact  in  consideration  of  which  the  money 
is  said  to  ha\  e  been  received  or  paid." 

In  Shwt  V.  Lee  (2  Jacob  &  Walk.  488)  the  Master  of  the  Rolls  said— "These 
documents  possess  those  qualifications  which  always  make  the  declarations  of  the 
deceased  persons  evidence;  namely,  that  they  were  persons  having  a  competent 
knowledge,  or  whose  duty  it  was  to  know,  having  no  motive  to  make  a  false  representa- 
tion, and  their  written,  declarations  being  directly  at  variance  with  their  Own  interest, 
which  declarations  are  universally  evidence,  as  in  the  cases  of  the  entries  made  by  the 
attorney  or  the  midwife." 

The  case  of  Champneys  v.  Peck  ( 1  Stark.  Rep.  404)  decided,  that  an  indorsement 
of  having  served  a  copy  made  at  the  time,  on  the  back  of  an  attorney's  bill,  by  a 
deceased  clerk,  whose  duty  it  was  to  serve  it,  was  admissible.  That  case  seems  to 
shew,  that  any  entry  made  by  a  person  having  a  duty  to  perform  in  the  course  of  office, 
is  admissible  after  his  decease.  It  is  not  necessary,  however,  in  the  present  case,  to 
go  the  length  of  that  decision.  In  the  recent  case  of  Middleton  v.  Melton  (10  B.  &  C, 
317),  an  entry  by  a  deceased  collector  of  taxes,  charging  himself  with  the  receipt  of 
money,  in  a  private  book,  was  held  to  be  e^ndence  against  a  suretj'  of  the  fact  of  the 
receipt  of  money,  upon  the  general  principle,  that  the  entry  was  against  the  interest 
of  the  party  making  it.  The  only  doubt  in  that  case  arose  from  the  book  being  a 
private  book  merely,  which  the  party  was  not  bound  to  keep. 

Where  such  entry  is  receivable,  it  is  clearly  evidence  not  only  to  prove  the  receipt 
of  tbe  money,  but  to  prove  [455]  any  collateral  matter  stated  in  the  entry.  Thus,  in 
Short  V.  Lee  (2  Jac.  &  Walk.  464),  the  entries  were  admitted  as  evidence  to  prove 
collateral  matters. 

So,  in  the  case  of  the  man-mid\vife  (Higham  v.  Ridg^cay,  10  East,  109),  the  entry 
was  received  as  evidence  to  prove  the  time  of  the  birth,  and  not  merely  the  fact  of 
the  payment.  Indeed,  in  almost  all  cases  as  to  entries  of  this  nature,  it  is  not  the 
mere  fact  of  the  payment,  but  some  collateral  fact,  which  is  sought  to  be  established 
by  the  entry. 

In  fiadflon  v.  Parry  (3  Taunt.  305),  the  Court  of  Common  Pleas  were  of  opinion 
that  a  bill  of  lading  signed  by  a  deceased  master  of  a  vessel  was  evidence  of  interest 
in  the  goods,  as  against  third  parties.  It  can  surely  make  no  diflfereuce  whether  an 
entry  acknowledges  the  receipt  of  goods  or  of  money.  In  the  present  case,  the  party 
is  deceased  ;  the  entry  was  made  in  the  usual  course  of  official  business,  and  it  was 
made  immediately,  and  before  any  bail-bond  was  given.  It  was  against  the  interest 
of  the  party  making  it,  for  it  would  have  been  evidence  in  an  action  brought  against 
him  by  the  .Sheriff.  Suppose  that  a  fieri  facias  issues  to  a  Sheriff,  and  that  his  officer, 
to  whom  he  has  granted  a  warrant,  returns  to  him  that  he  has  levied  -5001.,  it  is  quite 
clear  that  such  an  entry  would  charge  himself,  and  would  be  evidence  within  the  rule, 
as  to  entries  of  deceased  persons.  Then,  what  difference  is  there  between  a  fieri  facias 
and  a  capias,  in  this  respect?  He  charges  himself  with  the  custody  of  the  body,  and 
he  cannot  afterwards  return  non  est  inventus ;  and  the  document  would  be  evidence 
against  him.     The  evidence,  therefore,  was  properly  received. 

Sir  James  Scarlett,  Pollock,  and  Hutchinson,  contra.  Higham  v.  RUlgimy  pushed 
the  doctrine  as  to  the  ad-[456]-missibility  of  evidence  of  this  description  to  the  extreme 
point.  The  admission  of  such  documents  has  crept  on  by  very  gradual  advances,  but 
it  would  be  very  dangerous  to  admit  them  as  evidence  of  any  collateral  matter.  It 
is  not  disputed  that  a  steward's  entry,  charging  himself  with  the  receipt  of  rent,  or 
of  satisfaction  money  for  trespasses,  and  other  entries  of  that  description,  are  properly 
receivable  in  evidence.  But  there  the  fact  to  be  proved  is  part  of  the  res  gesta,  and 
of  one  entire  transaction,  without  which  the  entry  means  nothing,  and  not  a  collateral 
circumstance,  as  in  the  present  case.  If  entries  of  this  nature  are  once  admitted  to 
prove  collateral  matters,  to  what  a  length  would  the  doctrine  lead  ?  If  the  officer's 
return  of  the  place  is  evidence  after  his  decease,  his  verbal  statement  would  also  be 

(c)  See  1  Phill.  on  Ev.  243,  and  the  cases  there  cited. 
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evidence.  Suppose  an  action  brought  for  a  debt,  would  the  return  or  declaration  of 
a  deceased  officer,  stating,  I  arrested  the  defendant  and  he  admitted  the  debt,  be 
evidence?  If  the  place  of  the  arrest  be  proved  in  such  manner,  the  time  would  also 
be  so  proveable  ;  and  if  the  time  and  place,  why  not  the  company  1  so  that  a  document 
of  this  description  would  be  evidence  foi-  or  against  a  pi'isoner  on  a  question  of  an 
alibi.  When  you  once  go  beyond  the  line  of  confining  such  evidence  to  what  is 
necessary  to  explain  what  the  entry  was,  there  is  no  saying  where  you  are  to  stop  ; 
which  was  a  question  put  by  Lord  Eldon  to  the  counsel  in  Barker  v.  Hay.  Higham  v. 
Rulywaii  is  a  perplexing  decision  ;  theie  was  a  strong  inclination  to  let  in  the  real 
justice  of  the  case,  and  to  support  the  recovery.  From  the  juxtaposition  of  the 
entries,  the  book  itself  spoke ;  and,  perhaps,  that  decision  may  be  supported  as  on 
a  question  of  pedigree. 

[Lord  Lyndhurst,  C.  B.  None  of  the  Judges  put  that  case  on  the  ground  of 
pedigree  ] 

'I'he  payment  appeared  most  clearly,  from  the  nature  of  the  entries,  to  be  on  a 
particular  day,  and  the  birth  must  have  happened  before.  But  that  case  ought  not 
to  he  [457]  taken  as  an  authority,  to  establish  that  all  collateral  matters  in  such  an 
entry  are  admissible  in  evidence.  There  are  many  cases  where  admissions  against  a 
man's  interest  are  not  evidence  after  his  death.  Nothing  can  be  more  against  interest 
than  the  admission  of  a  crime,  but  a  letter  or  statement  of  a  deceased  person  admitting 
a  crime  would  not  be  evidence. 

[Bayley,  B.  There  is  one  instance,  where  a  subscribing  vi'itness,  on  his  death-bed, 
acknowledged  the  falsehood  of  his  attestation  ;  but  that  is  the  only  instance,  and  is 
the  exception  to  the  general  rule.] 

The  admissibility  of  such  entries  ought  to  be  confined  to  entries  of  the  receipt  of 
monies,  for  which  the  party  making  the  entry  is  accountable.  The  receipts  of  dead 
men  are  often  rejected,  but  the  true  principle  is,  that  such  entries  are  evidence,  where 
the  party  is  made  accountable  by  them.  A  steward's  entry  is  evidence  on  the  ground 
of  his  being  chargeable  thereby.  A  tenant's  declai'ation  as  to  what  landlord  he  holds 
under  is  evidence,  as  being  explanatory  of  the  act  of  possession  and  occupation.  It 
is  evidence  as  of  an  act  done  by  the  tenant ;  as  if  a  man  turn  up  a  clod  and  say,  I 
turn  up  this  clod  on  behalf  of  A.  B. 

[Lord  Lyndhurst,  C.  B.  Possession  is  prima  facie  evidence  of  ownership,  and  a 
tenant's  declaration  is  evidence  as  cutting  down  the  fee.] 

It  is  also  evidence  on  the  other  principle,  as  explanatory  of  the  fact  of  possession. 
Salie  V.  Thomas  (3  Bos.  &  P.  188)  shews  that  an  entry  may  be  evidence  for  one  purpose, 
and  not  admissible  as  to  other  collateral  matter  contained  therein. 

Lord  Lyndhurst,  C.  B.  Confining  myself  to  the  question,  whether  the 
memorandum  of  Wright  was  properly  received  in  evidence,  I  am  of  opinion  that  the 
reception  of  [458]  such  evidence  goes  much  beyond  any  of  the  cases  on  this  subject. 
We  think  the  question  of  so  much  importance,  that  we  wish  the  parties  to  have  an 
opportunity  of  putting  it  on  the  record. 

Bayley,  B.  I  am  entirely  of  the  same  opinion.  I  doubt,  even  supposing  that 
this  paper  were  receivable  at  all,  whether  it  was  receivable  to  prove  the  place  where 
the  arrest  h.ippened.  It  may  be  the  duty  of  the  Sheriff's  officer  to  make  a  return  to 
the  Sheriff;  that  he  has  made  the  arrest,  but  it  is  not  a  necessary  part  of  that  duty 
that  he  should  state  the  particular  place  of  the  arrest. 

Seeing  the  length  to  which  such  evidence  would  go  if  admissible  to  prove  every 
matter  which  the  officer  may  take  upon  himself  to  state  on  his  return,  my  present 
impression  is,  that  the  return  is  not  evidence  as  to  the  place  of  the  arrest ;  aiid  indeed 
that  the  return  was  not  receivable  in  evidence  at  all. 

The  principle  acted  upon  in  the  cases  of  Doe  v.  Rohson  (15  East,  33),  Higham  v. 
Rulgivuy  (10  East,  109),  and  Middletoii  v.  Melton  (10  B.  &  C.  317),  was.  that  it  was 
against  the  interest  of  the  party  to  make  the  statement  at  the  time  of  making  it. 
Now  I  cannot  see  how  the  statement  in  the  present  case  was  against  the  interest  of 
the  officer.  He  had  a  duty  to  perform,  and  the  efi"ect  of  what  he  says  is  only  this— 
1  have  done  my  duty."  I  think  therefore  that  the  statement  in  question  does  not 
tall  vyithm  the  principle  upon  which  the  class  of  cases  which  has  been  referred  to  were 
decided. 

Garrow,  B.,  concurred. 

BoLLAND,  B.     From  the  commencement  of  the  argument,  it  struck  me  that  this 
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statement  could  not  be  evi-[459]-clence.     I  have  always  consideied  the  cases  which 
have  been  alluded  to,  as  carrying  the  doctrine  too  far,  and  I  should  be  very  sorry  to 
give  any  opinion  which  might  have  the  effect  of  carrying  it  further. 
Rule  for  new  trial  absolute. 

After  a  tiial  and  verdict  for  plaintiff,  the  Court  refused  to  allow  a  defendant  to  amend 
by  striking  out  the  general  issue,  and  pleading  the  bankruptcy  of  the  plaintiff,  for 
the  purpcse  of  giving  the  defendant  the  right  of  beginning,  and  of  the  general  reply 
at  a  second  trial. 
Sir  James  Scarlett  had  obtained  a  rule  to  amend  the  pleadings,  by  striking  out 
the  plea  of  the  general  issue,  and  pleading  the  bankruptcy  of  the  planitiff,  on  the 
ground  that  the  proof  of  the  atiirraative,  the  bankruptcy,  lying  upon  the  defendant, 
he  ought  to  begin  and  have  the  general  reply  :  and  it  was  said  that,  ni  the  present 
case.  The  defendant  had  sustained  great  inconvenience  and  hardship,  from  the  plauitiff 
beginning  and  having  the  general  reply. 

I  be  t  onrt,  however,  after  hearing  counsel,  and  taknig  tune  to  consider,  thought 
that  the  pleadings  ought  not  to  be  so  amended  in  this  stage  of  the  cause  ;  and  the 
rule  for  amending  the  pleadings  was 
Discharged. 

Re  Wetton.  Exch.  of  Pleas.  1 83 1  .—Where  a  defendant  is  in  custody  in  the  county 
of  A.,  upon  an  attachment  issuing  out  of  this  Court,  he  may  be  removed  to  the 
county  of  B.  to  take  his  trial  upon  an  indictment  found  in  the  latter  county. 

[S.  C.  1  Tyr.  385.] 

Upon  the  motion  of  Whitcombe,  a  writ  of  habeas  corpus  was  granted  by  BoUand,  B., 
directino  the  gaoler  of  his  Majesty's  gaol  of  the  county  of  Stafford,  to  have  the  body 
of  Wetton  (a  prisoner  in  the  custody  of  the  Sheriff  of  Staftbrdshire,  and  against  whoni 
a  bill  of  indictment  had  been  found  in  the  county  of  Middlesex),  at  the  next  general 
sessions  of  oyer  and  terminer  of  our  lord  the  King,  to  be  holden  in  and  for  the  county 
of  Middlesex,  at  the  Sessions  House  for  the  said  county,  at  &c.,  on  &c. 

Notice  of  the  motion  had  been  given  to  Wetton,  and  to  the  gaoler  of  Staff"ord. 

[460]  Evans,  an  Infant,  suing  by  Prochein  Amy,  v.  Davis.  Exch.  of  Pleas. 
1S31  —The  Court  of  Great  Sessions  ordered  an  infant,  suing  by  prochein  amy, 
to  pay  costs,  and  this  Court  granted  an  attachment  against  the  prochein  amy, 
for  disobeying  that  order. 

[S.  C.  1  Tyr.  345.] 

Before  the  abolition  of  the  Welch  judicature,  an  order  was  made  in  the  Court  of 
Great  Sessions  upon  the  infant  plaintiff"  to  pay  certain  costs.  The  cause  was  subse- 
quently removed  into  this  Court,  and  a  rule  nisi  for  an  attachment  for  non-payment 
of  the  costs  was  obtained  against  the  infant,  but  this  rule  was  abandoned;  and,  upon 
the  motion  of  Ball,  a  rule  was  obtained,  calling  upon  the  prochein  amy  to  shew  cause 
why  an  attachment  should  not  issue  against  her  for  non-payment  of  the  costs ;  which 
rule,  no  cause  being  shewn,  was  made — 

Absolute  (see  2  Arch.  Pract.  155;  1  Tidd,  100). 

Smith  v  Cooper's  Assignees.     Exch.  of  Pleas.     1831.— After  one  successful  opposi- 
tion of  bail,  51.  must  be  deposited  with  the  Master,  to  cover  the  costs,  before  the 

bail  can  justify. 

■■  [S.  C.  1  Tyr.  378.] 

Chilton  objected  to  the  justification  of  the  defendant's  bail  in  this  case,  unless  the 
sum  of  51.  was  deposited  with  the  Master,  to  cover  the  costs  of  a  former  successful 

"^^Bayley,  B.     The  practice  is  otherwise  in  the  King's  Bench,  there  the  plaintiff  is 
not  entitled' to  costs,  unless  the  defendant  has  given  three  notices;  but— 
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The  Master  certified  that  in  this  Court  the  plaintiff  was  entitled  to  the  deposit 
after  one  successful  opposition  of  the  defendant's  bail ;  and— 
The  money  was  accordingly  deposited. (a)^ 

r46n  CoMMELiN  V.  Thompson.  Exch.  of  Pleas.  1831.— Before  the  plaintiff  can 
move  for  judgment  upon  demurrer,  the  demurrer  books  must  be  delivered  to 
all  the  Barons,  and  if  the  defendant  do  not  deliver  his  books,  the  plaintiff  must 
deliver  them  on  his  behalf. 

[S.  C.  1  Tyr.  346.] 

Joshua  Evans  moved  for  judgment  on  a  demurrer,  for  the  plaintiff ;  but  the  Court 
refused  the  application,  because  the  demurrer  books  had  not  been  delivered  by  the 
defendant  to  the  two  junior  Barons.  On  a  subsequent  day,  the  plaintiff  having,  in 
the  meantime,  delivered  the  demurrer  books  to  the  junior  Barons  on  the  behalf  of 
the  defendant,  the  motion  was — 

6ranted.(a)2 

Cole  v.  Dyer.  Exch.  of  Pleas.  1831.— A  guarantie  in  the  following  form—"  R.  R., 
plaintiff,  and  J.  A.,  defendant :  We,  the  undersigned,  jointly  and  severally  under- 
take and  agree  to  pay  G.  C.  C,  gent.,  the  debt  and  full  costs  in  this  action, 
provided  on  or  before  the  1st  day  of  Jan.  1831,  a  sum  of  111.  10s.  3d.  be  not 
paid  to  him  the  said  G.  C.  C.  at  his  office,  as  the  attorney  for  the  plaintiffs. 
Dated  this  sixth  day  of  Nov.  1830,"  and  containing  in  the  margin  the  following 
letters  and  figures :—" Debt  61.  Us.  Ud.,  costs  41  18s.  4d. ;  111.  10s.  .3d."  does 
not  shew  a  sufficient  consideration  to  take  it  out  of  the  4th  section  of  the  statute 
of  frauds,  and  consequently  no  action  can  be  maintained  thereon. 

[S.  C.  1  Tyr.  304 ;  9  L.  J.  Ex.  (0.  S.)  109.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before  the  making 
of  the  promise  and  undertaking  thereinafter  mentioned,  a  certain  action  had  been 
commenced  and  prosecuted  by  one  Richard  Ridley  against  James  Ashdown,  before 
the  Barons  of  his  Majesty's  Exchequer,  for  the  recovery  of  a  certain  sum  of  money, 
to  wit,  the  sum  of  141.  8s.  6d.,  due  and  owing  &c.  from  the  said  James  Ashdown 
to  the  said  Richard  Ridley,  and  which  said  action,  at  the  time  &c.,  was  depending, 
whereof  the  defendant  had  notice ;  and  thereupon  heretofore,  to  wit,  on  the  6th  day 
of  November,  1830,  he,  in  consideration  of  the  premises,  and  that  the  said  Richard 
Ridley,  at  the  special  instance  and  request  of  the  said  defendant,  [462]  would  cease 
to  prosecute  the  said  action,  and  would  stay  all  further  proceedings  therein,  he  the 
said  defendant  undertook  &c.  to  pay  him  the  said  plaintiff  the  debt  and  full  costs 
in  the  said  action,  provided  on  or  before  the  1st  day  of  January,  1831,  the  sum  of 
111.  10s.  3d.  was  not  paid  to  him  the  said  plaintiff,  at  his  the  said  plaintiff's  office,  as 
the  attorney  for  the  said  Richard  Ridley.  It  then  averred  performance  on  the  part 
of  the  plaintiff,  and  non-payment  by  the  defendant  of  the  sum  of  111.  10s.  3d.  in 
manner  and  at  the  time  and  place  as  before  stated,  or  of  the  sum  of  191.  6s.  lOd.,  the 
amount  of  the  debt  and  full  costs  of  commencing  and  prosecuting  the  aforesaid  action. 
Money  counts  and  an  account  stated. 

The  defendant  pleaded,  first,  the  general  issue ;  secondly,  that  the  supposed 
promise  in  the  said  first  count  was  a  special  promise  for  the  payment  of  the  debt  of 
another  person,  to  wit,  the  said  James  Ashdown  ;  and  that  no  agreement  in  respect 
of  the  said  supposed  cause  of  action  in  the  said  first  count  of  the  said  declaration 
mentioned,  or  any  memorandum  or  note  thereof,  wherein  the  consideration  for  the 

(a)'  By  the  practice  of  this  Court,  the  plaintiff  is  entitled  to  costs  upon  the  second 
notice  of  justification,  if  a  brief  be  delivered  to  counsel  to  oppose  the  bail  upon  the 
first  notice.     Barrow  v.  Whitehead,  2  Y.  &  J.  3. 

{af  Formerly,  before  a  concilium  could  be  moved  for,  a  rule  must  have  been  given 
to  bring  in  the  demurrer  books  ;  this  is  now  unnecessary  ;  and,  for  the  future,  it  will 
be  sufficient  to  deliver  the  books  to  the  Barons  two  davs  before  the  day  of  argument. 
E.  T.  T.  1831. 
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said  special  promise  was  stated  or  shewn,  was  in  the  writing  or  was  signed  by  the 
said  defendant,  or  by  any  other  person  by  him  thereunto  lawfully  authorized.  The 
replication  took  issue  on  the  second  plea. 

At  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the  Sittings  in  Middlesex,  after  last 
term,  the  plaintiff  attempted  to  support  his  case  by  the  production  of  the  following 
guarantie : 

Richard  Ridley,  plaintiff,  and  James  Ashdown,  defendant. 

Debt  .  £6  11  11  We,  the  undersigned,  jointly  and  severally  undertake  and 
Costs        .         4  18     4         agree  to  pay  George  C.  Cole,  Gent.,  the  debt  and  full 

costs  in  this  action,  provided,  on  or  before  the  1st  day  of 

■£n   10     3         January,  1831,  a  sum  of  111.  10s.  3d.  be  not  paid  to  him, 
the  said  George  C.  Cole,  [463]  at  his  ofiBce,  as  the  attorney 
for  the  plaintiff.     Dated  this  6th  day  of  November,  1830. 

(Signed)        James  Ashdown. 
John  Dyer. 

C.  E.  Law,  for  the  defendant,  objected  to  the  admissibility  of  this  instrument, 
inasmuch  as  it  had  no  agreement  stamp  affixed  to  it;  whereupon  the  plaintiff  was 
nonsuited. 

On  a  former  day  Montague  Chambers  had  obtained  a  rule  to  shew  cause  why  a 
new  trial  should  not  be  had,  on  the  ground  that  the  agreement,  which  was  rejected 
as  evidence  for  want  of  a  stamp,  did  not  require  a  stamp,  pursuant  to  the  statute 
55  Geo.  3,  c.  184,  Sched.  Part  1. 

C.  Creswell  now  shewed  cause.  It  may  be  conceded,  that  the  nonsuit  cannot  be 
supported  on  the  objection  made  to  the  admissibility  of  the  unstamped  written  agree- 
ment ;  but  in  deciding  whether  a  new  trial  shall  be  granted,  the  Court  will  look  at  the 
whole  of  the  pleadings,  and  see  whether  the  plaintiff  can  by  possibility  recover  in  the 
action.  The  agreement  of  the  defendant,  as  set  out  in  the  declaration,  and  as 
attempted  to  be  made  out  by  the  production  of  the  guarantie,  does  not  specify  any 
consideration  for  which  the  defendant's  promise  to  answer  for  the  debt  'of  James 
Ashdown  was  made.  It  is  true,  that  the  declaration  alleges  the  consideration  to  have 
been  the  staying  of  proceedings  in  the  action  between  Ridley  and  Ashdown,  but  that 
is  not  expressed  in  the  written  instrument;  in  that  there  is  no  statement  of  any  con- 
sideration, and  therefore,  by  the  provisions  of  the  4th  section  of  the  statute  of  frauds, 
as  construed  in  the  cases  of  JFain  v.  IVarliers  (5  East,  10),  and  Saunders  v.  Wakefield 
(4  Barn.  &  Aid   595),  no  action  is  maintainable  on  this  agreement 

Montague  Chambers,  contra.  It  is  true,  that  in  order  [464]  to  ground  a  right  of 
action  upon  a  written  agreement  to  pay  the  debt  of  another  person,  some  considera- 
tion must  appear  upon  the  face  of  the  instrument  itself,  and  that  parol  evidence,  to 
shew  what  the  consideration  was,  is  not  admissible.  But  it  is  not  necessary  that  the 
consideration  should  be  stated  in  express  terms,  or  in  the  words  used  in  the  declara- 
tion, if,  upon  looking  at  the  whole  instrument,  the  alleged  consideration  can  be 
collected  or  implied.  To  this  extent  only  have  the  cases  of  IVain  v.  WarUers  and 
Sauiulers  v.  JFakefield  carried  the  construction  of  the  statute  of  frauds.  Jenkins  v. 
Reynolds  (3  Brod.  &  Bing.  14).  That  the  Couits  do  not  incline  strictly  to  require 
that  the  instrument  should  precisely  specify  the  consideration,  but,  on  the  contrary, 
will  go  far  to  imply  a  consideration,  is  clear  from  the  cases  of  Ryde  v.  Curtis  (8  Dow. 
&  Ryl.  62)  and  Neichury  v.  Armstrong  (6  Bing.  201). 

[Bayley,  B.     Here  several  considerations  might  perhaps  be  implied.] 

In  the  cases  last  cited  it  would  not  be  difficult  to  surmise  several  considerations 
other  than  those  alleged,  and  upon  which  the  judgments  affirming  the  validity  of  the 
agreements  proceeded.  Looking,  however,  at  the  whole  of  this  guarantie,  and  con- 
necting the  words  and  figures  in  the  margin  with  the  body  of  the  agreement,  the 
consideration  stated  in  the  declaration  may  directly  and  fairly  be  implied  as  moving 
the  defendant  to  make  the  promise,  for  the  breach  of  which  the  action  has  been 
brought. 

Lord  Lyndhurst,  C.  B.  On  looking  at  this  instrument,  various  interpretations 
might  be  put  upon  its  language,  and  several  considerations,  without  much  ingenuity, 
conjectured.  It  appears  to  me,  that  if,  in  such  a  written  agreement  to  be  answerable 
for  the  debt  of  another  person,  two  distinct  considerations  may,  with  equal  probability, 
be  infen-ed  as  the  inducement  for  that  engage-[465]-ment,  the  writing  is  not  taken 

Ex.  Div.  IV.— 48 
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out  of  the  operation  of  the  statute  of  frauds,  and  consequently  can  give  no  right 

of  action.  „  ,  nr    i 

Bayley,  B.  I  do  not  know  how  to  distinguish  this  case  from  Saunders  v.  Wake- 
field.  The  consideration  in  that  case,  as  stated  in  the  declaration,  was  similar  to  the 
present,  namely,  to  cease  to  prosecute  and  stay  all  further  proceedings  in  an  action 
alleged  to  be  depending  against  one  ^Y.  Pitman,  for  the  amount  of  a  bill  of  exchange 
drawn  by  him  :  the  agreement  of  the  defendant  there  was,  "  Mr.-  Wakefield  will 
engage  to  pay  the  bill  drawn  by  Pitman,  in  favour  of  Stephen  Saunders."  There  was 
nothing  there  to  shew  that  forbearance  to  proceed  in  the  action  was  the  consideration 
upon  which  Wakefield  made  that  promise,  nor  would  the  Court  make  any  such 
implication.  What  is  there,  then,  in  this  guarantie  substantially  different,  or  from 
which  we  can  plainly  and  directly  know  or  imply  that  the  dropping  of  the  action 
between  Ridley  and  Ashdown  was  the  consideration  upon  which  it  was  given  1  It 
appeals  to  me  that  there  is  no  language  which  can  lead  necessarily  to  this  inference, 
and  if  any  other  agreement  can  be  supposed  to  have  existed,  the  consideration  stated 
in  the  declaration  cannot  necessarily  be  implied.  It  may  be  that  some  other  agree- 
ment existed  with  Ashdown,  by  which  the  plaintifi"  was  to  wait  for  payment  by  him 
till  the  1st  January  ;  and  afterwards,  in  consequence  of  some  benefit  conferred  by 
Ashdown  upon  the  defendant,  he  may  have  undertaken  to  pay  the  plaintitf  if 
Ashdown  did  not.  The  actual  consideration  is  not  sufficiently  expressed  to  take  the 
agreement  out  of  the  provisions  of  the  statute  of  frauds. 

Garrow,  B.,  and  Bolland,  B.,  concurred. 

Eule  discharged. 


[466]  HoCKiN  D.  Eeid.  Exch.  of  Pleas.  1831.— Costs  of  the  day  for  not  proceed- 
ing to  trial  may  be  moved  for  after  a  rule  for  judgment  as  in  case  of  a  nonsuit 
has  been  discharged  upon  a  peremptory  undertaking. 

[S.  C.  1  Tyr.  386,  nomine  Dockett  v.  Eeid ;  9  L.  J.  Ex.  (0.  S.)  131.] 

On  a  former  day,  Erie  had  obtained  a  rule  nisi  for  judgment  as  in  case  of  a  non- 
suit, and  now  moved  for  costs  of  the  day  for  not  proceeding  to  trial  pursuant  to 
notice. 

The  Master  certified  that  the  motion  for  the  costs  of  the  day  should  be  made 
before  that  for  judgment  as  in  case  of  a  nonsuit  ;(a)  and  that  a  separate  motion  should 
be  made  for  each. 

Lord  Lyndhurst,  C.  B.  We  shall  be  in  a  condition  to  consider  whether  this 
rule  should  be  granted,  when  the  rule  for  judgment  as  in  case  of  a  nonsuit  is 
disposed  of. 

Bayley,  B.  If  the  first  rule  is  made  absolute,  the  defendant,  having  judgment  as 
HI  case  of  a  nonsuit,  will  be  entitled  to  the  costs  of  the  cause  including  the  costs  of 
the  day  ;  if  it  is  discharged  with  costs,  the  defendant  ought  not  to  have  the  costs  of 
the  day,  and,  if  he  have  obtained  a  rule  for  that  purpose,  ought  to  pay  the  costs 
of  that  rule.  In  fact,  however,  the  rule  for  judgment  as  in  case  of  a  nonsuit  is,  in 
general,  only  the  means  of  obtaining  a  peremptory  undertaking,  and  there  is  no 
reason  why  that  rule  should  not  be  disposed  of  before  the  other  rule  is  granted. 

The  rule  for  judgment  as  in  case  of  a  nonsuit  was  subsequently  discharged  upon 
a  peremptory  undertaking,  and  the  rule  for  costs  of  the  day  was  then 

Granted. 

Coleridge  was  for  the  plaintiflT. 

(a)  See  Dax's  Pract.  76;  Price's  Pract.  308;  Morgan  v.  Bidgood,  1  Price,  61: 
i-wto-  V.  Hodgkmson,  2  Price,  90;  Hull,  on  Costs,  404;  Arch.  Pr.  K.  B.  217;  Tidd, 
759 ;  but  see  Lems  v.  Tlwmas,  4  B.  &  C.  260;  6  D  &  K   217 
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[467]  Wakelixg  v.  Watson.  Exch.  of  Pleas.  1831.  The  teste  of  a  writ,  if 
irregular  in  naming  a  late  Chief  Baron  instead  of  the  existing  Chief  Baron,  may 
be  amended,  even  after  a  rule  to  set  it  aside  upon  that  ground ;  and  upon  the 
amendment  being  made,  the  rule  will  he  discharged. 

[S.  C.  1  Tyr.  377.] 

The  subpoena  ad  respondendum,  a  copy  of  which  was  served  upon  the  defendant 
in  this  case,  was  tested  in  the  name  of  the  late  Lord  Chief  Baron,  Sii-  W.  Alexander, 
Knt.  A  rule  having  been  obtained  to  set  aside  the  service  for  irregularity,  the  Court 
su£;gested,  when  cause  was  about  to  be  shewn,  that  this  rule  should  be  postponed,  and 
that  the  plaintiff  should  take  a  rule  to  amend  the  writ. 

It  was  accordingly  amended,  and  the  amendment  being  shewn  for  cause,  the  first 
rule  was 

Discharged,  without  CQSts.(a) 

Memoranda. 

The  special  paper  will  be  taken  on  the  Wednesdays  in  each  Term. 
Bail  must  be  in  attendance  at  the  sitting  of  the  Court,  at  ten  o'clock.     On  the  first 
and  last  days  of  term,  bail  may  justify  during  the  sitting  of  the  Court. 

End  of  Easter  Term. 


[468]    Reports  of  Gases  Argued  and  Determined  in  the  Courts  of 
Exchequer  and  Exchequer  Chasiber,  in  Trinity  Term,  1  Will.  IV. 

REGULiE  GeNERALES. 

Of  the  Exchequer  of  Pt,eas. 

Whereas,  since  the  statute  of  7  &  8  Geo.  4,  c.  71,  instances  have  occurred  in  which, 
upon  proceedings  in  the  Court  of  Exchequer,  by  way  of  subpoena  and  attachment, 
[469]  defendants  have  been  arrested  upon  writs  of  attachment,  notwithstanding  the 
same  have  not  issued  for  a  bailable  cause  of  action,  and  it  is  desirable  that  such 
practice  should  be  discontinued :  It  is  therefore  ordered,  that,  from  henceforth,  no 
arrest  shall  be  made  upon  any  such  writ  of  attachment,  unless  the  same  shall  be  for  a 
bailable  cause  of  action,  and  shall  be  duly  marked  and  indorsed  for  bail. 

Lyndhurst.        J.  Vaughax. 

J.  Bayley.  W.  Bolland. 

31st  May,  1831.  W.  Garrow. 

Of  the  King's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas. 

Practice. 

1  It  is  ordered  That  a  defendant  may  justify  bail  at  the  same  time  at  which  they 
are  out  in  upon  giving  four  days'  notice  for  that  purpose,  before  eleven  o'clock  lu  the 
morning,  and  exclusive  of  Sundky.  That,  if  the  plaintiff  is  desirous  of  time  to  inquire 
after  the  bail  and  shall  give  one  day's  notice  thereof  as  aforesaid  to  the  defendant, 
his  attorney  or  agent,  as  the  case  may  be,  before  the  time  appointed  for  justification, 
stating  therein  what  further  time  is  required,  such  time  not  to  exceed  three  days  in 
the  case  of  town  bail,  and  six  days  in  the  case  of  country  bail,  then  (unless  the  Court 
or  a  Jud^e  shall  otherwise  order)  [470]  the  time  for  putting  in  and  justifying  bail 
shall  be  postponed  accordingly,  and  all  proceedings  shall  be  stayed  in  the  meantime. 

(a)  A  similar  rule  was  obtained  by  Busby  in  Williams  y  Hall,  but  withdrawn 
upon  an  intimation  that  the  writ  might  be  amended.  See  Mm-ns  v.  Eerherl,  1  Price, 
245,  contra. 
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2  And  it  is  further  ordered,  That  every  notice  of  bail  shall,  in  addition  to  the 
description  of  the  bail,  mention  the  street  or  place,  and  number  (if  any)  where  each  of 
the  bail  resides,  and  all  the  streets  or  places,  and  numbers  (if  any)  in  which  each  of 
them  has  been  resident  at  any  time  within  the  last  six  months,  and  whether  he  is  a 

housekeeper  or  freeholder.  r  i    •,     ,    ,i  ,  •    ,  i 

3.  And  it  is  further  ordered.  That,  if  the  notice  of  bail  shall  be  accompanied  by 
an  affidavit  of  each  of  the  bail,  according  to  the  form  hereto  subjoined,  and  if  the 
plaintiff  afterwards  except  to  such  bail,  he  shall,  if  such  bail  are  allowed,  pay  the  costs 
of  justification,  and,  if  such  bail  are  rejected,  the  defendants  shall  pay  the  costs  of 
opposition,  unless  the  Court  or  a  Judge  thereof  shall  otherwise  order. 

4.  And  it  is  further  ordered.  That,  if  the  plaintiff  shall  not  give  one  day's  notice 
of  exception  to  the  bail  by  whom  such  affidavit  shall  have  been  made,  the  recognizance 
of  such  bail  may  be  taken  out  of  Court  without  other  justification  than  such  affidavit. 

5.  And  it  is  further  ordered.  That  the  bail  of  whom  notice  shall  be  given,  shall 
not  be  changed  without  leave  of  the  Court  or  a  Judge. 

6.  And  It  is  further  ordered,  That,  with  every  declaration,  if  delivered,  or  with 
the  notice  of  declaration,  if  filed,  containing  counts  in  indebitatus  assumpsit,  or  debt 
on  simple  contract,  the  plaintiff  shall  deliver  full  particulars  of  his  demand  under  those 
counts,  where  such  particulars  [471]  can  be  comprised  within  three  folios ;  and,  where 
the  same  cannot  be  comprised  within  three  folios,  he  shall  deliver  such  a  statement  of 
the  nature  of  his  claim,  and  the  amount  of  the  sum  or  balance  which  he  claims  to  be 
due,  as  may  be  comprised  within  that  number  of  folios.  And,  to  secure  the  delivery 
of  particulars  in  all  such  cases,  it  is  further  ordered.  That,  if  any  declaration  or  notice 
shall  be  delivered  without  such  particulars,  or  such  statement  as  aforesaid,  and  a  Judge 
shall  afterwards  order  a  delivery  of  particulars,  the  plaintift'  shall  not  be  allowed  any 
costs  in  respect  of  any  summons  for  the  purpose  of  obtaining  such  order,  or  of  the 
particulars  he  may  afterwards  deliver.  And  that  a  copy  of  the  particulars  of  the 
demand,  and  also  particulars  (if  any)  of  the  defendant's  set  off,  shall  be  annexed  by 
the  plaintiff's  attorney  to  every  record,  at  the  time  it  is  entered  with  the  Judge's 
Marshal. 

7.  And  it  is  further  ordered.  That,  upon  every  declaration  delivered  or  filed  on  or 
before  the  last  day  of  any  term,  the  defendant,  whether  in  or  out  of  any  prison,  shall 
be  compellable  to  plead  as  of  such  term,  without  being  entitled  to  any  imparlance. 

8.  And  it  is  further  ordered.  That  no  judgment  of  non-pros,  shall  be  signed  for 
want  of  a  declaration,  replication,  or  other  subsequent  pleading,  until  four  dav  s  next 
after  a  demand  thereof  shall  have  been  made,  in  writing,  upon  the  plaintiff,  his 
attorney  or  agent,  as  the  case  may  be. 

9.  And  it  is  further  ordered,  That  hereafter  it  shall  not  be  necessary  to  issue  more 
than  two  summonses  for  attendance  before  a  Judge,  upon  the  same  matter  ;  and  the 
party  taking  out  such  summonses  shall  be  entitled  to  an  order  on  the  return  of  the 
second  summons,  unless  cause  is  shewn  to  the  contrary. 

[472]  10.  And  it  is  further  ordered.  That  no  declaration  de  bene  esse  shall  be 
delivered  until  the  expiration  of  six  days  from  the  service  of  the  process,  in  the  case 
of  process  which  is  not  bailable,  or  until  the  expiration  of  six  days  from  the  time  of 
the  arrest,  in  case  of  bailable  process;  and  such  six  days  shall  be  reckoned  inclusive 
of  the  day  of  such  service  or  arrest. 

11.  And  it  is  further  ordered.  That  declarations  in  ejectment  may  be  served  before 
the  first  day  of  any  term,  and  thereupon  the  plaintiff  shall  be  entitled  to  judgment 
against  the  casual  ejector,  in  like  manner  as  upon  declarations  served  before  the  essoign, 
or  first  general  return-daj'. 

12.  And  it  is  further  ordered.  That,  before  taxation  of  costs,  one  day's  notice  shall 
be  given  to  the  opposite  party. 

13.  And  it  is  further  ordered,  That  no  rule  to  shew  cause,  or  motion,  shall  be 
required,  in  order  to  obtain  a  rule  to  plead  several  matters,  or  to  make  several 
avowries  or  cognizances  ;  but  that  such  rules  shall  be  drawn  up  upon  a  Judge's  order, 
to  be  made  upon  a  summons,  accompanied  by  a  short  abstract  or  statement  of  the 
intended  pleas,  avowries,  or  cognizances.  Provided,  That  no  summons  or  order  shall 
be  necessary  in  the  following  cases,  that  is  to  say,  where  the  plea  of  non  assumpsit,  or 
nil  debet,  or  non  detinet,  with  or  without  a  plea  of  tender  as  to  part,  a  plea  of  the 
statute  of  limitations,  set-off,  bankruptcy  of  the  defendant,  discharge  under  an  insolvent 
act,  pleue  admiuistravit,  pleue  admiuistravit  prteter,  infancy,  and  coverture,  or  any  two 
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or  more  of  such  pleas,  shall  be  pleaded  together ;  but,  in  all  such  cases,  a  rule  shall  be 
drawn  up  by  the  proper  officer,  upon  the  production  of  the  engrossment  of  the  pleas, 
or  a  draft  or  copy  thereof. 

[473]  H.  And  it  is  further  ordered.  That  these  rules  shall  take  effect  on  the  first 
day  of  next  Michaelmas  Term,  except  the  rule  as  to  the  service  of  declarations  in 
ejectment,  which  shall  take  efJect  from  the  "iSth  day  of  October  next. 

Tenterden,  J.  Vaughan, 

N.  C.  TiNDAL,         J.  Parke, 
Lyndhurst,  W.  Bolland, 

J.  BaYLEY,  J.  B.  BOSANQUET, 

J.  A.  Park,  W.  E.  Taunton, 

J.  Littledale,        E.  H.  Alderson, 
S.  Gaselee,  J.  Patteson. 


Form  of  Affidavit  [of  Bail]. 

In  the  (Exchequer  of  Pleas). 

Between,  &c. 

A.  B.,  one  of  the  bail  for  the  above-named  defendant,  maketh  oath  and  saith,  that 
he  is  a  housekeeper  [or  freeholder,  as  the  ease  may  be]  residing  at  [describing 
particularly  the  street  or  place,  and  number,  if  any] ;  that  he  is  possessed  of  property 
to  the  amount  of  £  [the  amount  required  by  the  practice  of  the  Courts] 

over  and  above  all  his  just  debts ;  [if  bail  in  any  other  action,  add  "  and  every  other 
sum  for  which  he  is  now  bail ;"]  that  he  is  not  bail  for  any  defendant  except  in  this 
action  [or  if  bail  in  any  other  action  or  actions  add  "  except  for  C.  D.,  at  the  suit  of 
E.  F.,  in  the  Court  of  ,  in  the  sum  of  £  ;  for  G.  H.,  at  the  suit 

of  I.  K.,  in  the  Court  of  ,  in  the  sum  of  £  ;"  specifying  the 

several  actions,  with  the  Courts  in  which  they  are  brought,  and  the  sums  in  which 
the  deponent  is  bail] ;  that  [474]  the  deponents  property,  to  the  amount  of  the  said 
sum  of  £  ,  [and  if  bail  in  any  other  action  or  actions  "of  all  other  sums 

for  which  he  is  now  bail  as  aforesaid,"]  consists  of  [here  specify  the  nature  and  value 
of  the  property  in  respect  of  which  the  bail  proposes  to  justify,  as  follows : — stock  in 
trade,  in  bis  business  of  carried  on  by  him  at  ,  of  the  value  of  £ 

;  of  good  book  debts  owing  to  him  to  the  amount  of  £  ;  of 

furniture  in  his  house  at  ,  of  the  value  of  £  ;  of  a  freehold  or 

leasehold   farm,  of  the  value  of  £  ,  situate  at  ,  occupied  by 

,  or  of  a  dwelling-hou.se  of  the  value  of  £  ,  situate  at  , 

occupied   by  ,   or  of  other  property,  particularizing  each  description  of 

property,  with  the  value  thereof] ;  and  that  the  deponent  hath  for  the  last  six  months 
resided  at  [describing  the  place  or  places  of  such  residence.] 

Sworn,  &c. 

Pleading. 

Whereas  declarations  in  actions  upon  bills  nf  exchange,  promissory  notes,  and  the 
counts  usually  called  the  common  counts,  occasion  unnecessary  expense  to  parties,  by 
reason  of  their  length,  and  the  same  may  be  drawn  in  a  more  concise  form :  INow,  for 
the  prevention  of  such  expense.  It  is  ordered.  That,  if  any  declaration  iii  assumpsit, 
hereafter  filed  or  delivered,  and  to  which  the  plaintiff  shall  not  be  entitled  to  a  plea 
as  of  this  term,  being  for  any  of  the  demands  mentioned  in  the  schedule  of  forms  and 
directions  annexed  to  this  order,  or  demands  of  a  like  nature,  shall  exceed  in  ength 
such  of  the  said  forms  set  forth  or  directed  in  the  said  schedule,  as  may  be  applicable 
to  the  case  ;  or,  if  anv  declaration  in  debt  to  be  so  filed  or  delivered  for  similar  causes 
of  action,  and  for  which  the  [475]  action  of  assumpsit  would  he  shall  exceed  such 
length,  no  costs  of  the  excess  shall  be  allowed  to  the  plaintiff  i  he  succeeds  in  the 
caute  ;  and  such  costs  of  the  excess  as  have  been  incurred  by  the  defendant  shall  be 
taxed  and  allowed  to  the  defendant,  and  be  deducted  from  the  costs  allowed  to  the 
plaintiff.  And  it  is  further  ordered.  That,  on  the  taxation  of  costs  as  between  attorney 
Ld  client,  no  costs  shall  be  allowed  to  the  attorney  in  respect  of  any  such  excess  of 
length;  and  in  case  any  costs  shall  be  payable  by  the  plaintiff  to  the  defendant,  on 
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account  of  such  excess,  the  amount  thereof  shall  be  deducted  from  the  amount  of  the 

attorney's  bill.                                                      Tenterden,  J.  V.aughan, 

N.  C.  T;ndal,  J.  Parke, 

Lyndhurst,  W.  Bolland, 

J.  BAYLEY,  J.  B.  BOSANQUET, 

J.  A.  Park,  W.  E.  Taunton, 

J.  Littledale,  E.  H.  Alderson, 

S.  Gaselee,  J.  Pattesox. 


Schedule  of  Forms  and  Directions. 

Count  on  a  Promissory  Note  against  the  Maker,  by  Payee  or  Indorsee, 
as  the  case  may  be. 

For  that  whereas  the  defendant,  on  the  day  of  ,  in  the  year 

of  our  Lord  ,  at  London  [or,  in  the  county  of  ],  made  his  pro- 

missory note  in  writing,  and  delivered  the  same  to  the  plaintiff,  and  thereby  promised 
to  pay  to  the  plaintiff  £  ,  days  [weeks  or  months]  after  the  date 

thereof,  [or  as  the  fact  may  be],  which  period  has  now  elapsed,  [or,  if  the  note  be 
payable  to  A.  B.],  and  then  and  there  delivered  the  same  to  A.  B.,  [476]  and  thereby 
promised  to  pay  to  the  said  A.  B.,  or  order,  £  ,  days  [weeks  or 

months]  after  the  date  thereof,  [or  as  the  fact  may  be],  which  period  has  now  elapsed  ; 
and  the  said  A.  B.  then  and  there  indorsed  the  same  to  the  plaintiff,  whereof  the 
defendant  then  and  there  had  notice,  and  then  and  there,  in  consideration  of  the 
premises,  promised  to  pay  the  amount  of  the  said  note  to  the  plaintiff,  according  to 
the  tenor  and  effect  thereof. 

Count  on  a  Promissory  Note  against  Payee  by  Indorsee. 

Whereas  one  C.  D.,  on  the  day  of  ,  in  the  year  of  our  Lord 

,  at  London  [or,  in  the  county  of  ],  made  his  promissory  note 

in   writing,   and   thereby   promised  to  pay  the  defendant,   or  order,  £  , 

days  [weeks  or  months]  after  the  date  thereof,  [or  as  the  fact  may  be], 
which  period  has  now  elapsed  ;  and  the  defendant  then  and  there  indorsed  the  same 
to  the  plaintiff,  [or,  and  the  defendant  then  and  there  indorsed  the  same  to  X.  Y., 
and  the  said  X.  Y.  then  and  there  indorsed  the  same  to  the  plaintiff],  and  the  said 
C.  D.  did  not  pay  the  amount  thereof,  although  the  same  was  there  presented  to  him 
on  the  day  when  it  became  due ;  of  all  which  the  defendant  then  and  there  had  due 
notice. 

Count  on  a  Promissory  Note  against  Indorser  by  Indorsee. 
Whereas  one  C.  D.,  on  ,  at  London  [or,  in  the  county  of  ], 

made  his  promissory  note  in  writing,  and  thereby  promised  to  pay  X.  Y.,  or  order, 
£  ,  days  [weeks  or  months],  after  the  date  thereof,  [or  as  the 

fact  may  be],  which  period  has  now  elapsed,  and  then  and  there  delivered  the  said 
note  to  the  said  X.  Y.,  and  the  said  X.  Y.  then  and  there  indorsed  the  same  to  the 
defendant,  and  the  defendant  then  and  there  indorsed  the  same  to  the  plaintiff,  [or, 
and  the  defendant  then  and  there  indorsed  the  same  to  Q.  R.,  and  the  said  Q.  R.  then 
and  there  indorsed  the  same  to  the  plaintiff],  and  the  said  C.  [477]  D.  did  not  pay 
the  amount  thereof,  although  the  same  was  there  presented  to  him  on  the  day  when 
it  became  due;  of  all  which  the  defendant  then  and  there  had  due  notice. 

Count  on  an  Inland  Bill  of  Exchange  against  the  Acceptor  by  the  Drawer, 

being  also  Payee. 
Whereas  the  plaintiff,  on  ,  at  London  [or,  in  the  county  of  ], 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay  to  the  plaintiff  £  ,  days 

[weeks  or  months]  after  the  date  [or,  sight]  thereof,  which  period  has  now  elapsed, 
and  the  defendant  then  and  there  accepted  the  said  bill,  and  promised  the  plaintiff  to 
pay  the  same  according  to  the  tenor  and  effect  thereof,  and  of  his  said  acceptance 
thereof,  but  did  not  pay  the  same  when  due. 
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Count  on  an  Inland  Bill  of  Exchange  against  the  Acceptor  by  the  Drawer, 

not  being  the  Payee. 

Whereas  the  plaintiflF,  on  ,  at  London  [or,  in  the  county  of  ], 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay  to  0.  P.,  or  order,  £  , 

days  [weeks  or  months]  aftei'  the  date  [or  sight]  thereof,  which  period  has  now  elapsed, 
and  then  and  there  delivered  the  same  to  the  said  0.  P.  ;  and  the  said  defendant  then 
and  there  accepted  the  same,  and  promised  the  plaintiff  to  pay  the  same  according  to 
the  tenor  and  effect  thereof,  and  of  his  acceptance  thereof ;  yet  he  did  not  pay  the 
amount  thereof,  although  the  said  bill  was  there  presented  to  him  on  the  day  when 
it  became  due ;  and  thereupon  the  same  was  then  and  there  returned  to  the  plaintiff: 
of  all  of  which  the  defendant  then  and  there  had  notice. 

[478]     Count  on  an  Inland  Bill  of  Exchange  against  the  Acceptor  by  Indorsee. 

Whereas  one  E.  F.,  on  ,  at  London  [or,  in  the  county  of  ], 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay  to  the  said  E.  F.  [or,  to  H.  G.]  or  order, 
£  ,  days  [weeks  or  months]  after  sight  [or  date]  thereof,  which 

period  is  now  elapsed,  and  the  defendant  then  and  there  accepted  the  said  bill,  and 
the  said  E.  F.  [or,  the  said  H.  G.]  then  and  there  indorsed  the  same  to  the  plaintiff, 
[or,  and  the  said  E.  F.,  or,  the  said  H.  G.  then  and  there  indorsed  the  same  to  K.  J., 
and  the  said  K.  J.  then  and  there  indorsed  the  same  to  the  plaintiff] ;  of  all  which 
the  defendant  then  and  there  had  due  notice,  and  then  and  there  promised  the  plaintiff 
to  pay  the  amount  thereof,  according  to  the  tenor  and  effect  thereof,  and  of  his 
acceptance  thereof. 

Count  on  an  Inland  Bill  of  Exchange  against  the  Acceptor  by  the  Payee. 

Whereas  one  E.  F.,  on  ,  at  London  [or,  in  the  county  of  ], 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay  to  the  plaintiff  £  ,  days 

[weeks  or  months]  after  the  sight  [or,  date]  thereof,  which  period  has  now  elapsed, 
and  the  defendant  then  and  there  accepted  the  same,  and  promised  the  plaintiff  to 
pay  the  same  according  to  the  tenor  and  effect  thereof,  and  of  his  acceptance  thereof. 

Count  on  an  Inland  Bill  of  Exchange,  against  the  Drawer  by  Payee, 
on  Non-accceptance. 

Whereas  the  defendant,  on  ,  at  London  [or,  in  the  county  of  ], 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  J.  K.,  and  thereby 
required  the  [479]  said  J.  K.  to  pay  to  the  plaintiff,  £  ,  days 

[weeks  or  months]  after  the  sight  [or,  date]  thereof,  and  then  and  there  delivered  the 
same  to  the  said  plaintiff,  and  the  same  was  then  and  there  presented  to  the  said 
J.  K.  for  acceptance,  and  the  said  J.  K.  then  and  there  refused  to  accept  the  same; 
of  all  which  the  defendant  then  and  there  had  due  notice. 

Count  on  an  Inland  Bill  of  Exchange,  against  Drawer  by  Indorsee,  on  Non-acceptance. 

Whereas  the  defendant,  on  ,  at  London,  [or,  in  the  county  of  ], 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  J.  K.,  and  thereby 
required  the  said  J.  K.  to  pay  to  the  order  of  the  said  defendant,  £  , 

days,  [weeks  or  months]  after  the  sight  [or,  date]  thereof,  and  the  said  defendant 
then  and  there  indorsed  the  same  to  the  plaintiff  [or,  and  the  said  defendant  then 
and  there  indorsed  the  same  to  L.  M.,  and  the  said  L.  M.  then  and  there  indorsed 
the  same  to  the  plaintiff],  and  the  same  was  then  and  thee  presented  to  the  said 
J.  K.  for  acceptance,  and  the  said  J.  K.  then  and  there  refused  to  accept  the  same ;  of 
all  which  the  defendant  then  and  there  had  due  notice. 

Count  on  an  Inland  Bill  of  Exchange,  against  Indorser  by  Indorsee,  on  Non-acceptance. 

And  whereas  one  N.  O.,  on  ,  at  London  [or,  in  the  county  of  ], 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  P.  Q,.,  and  thereby 


1512  REGUL^    GEN  ER ALES  1  C.  &  J.  480. 

required  the  said  P.  Q.  to  pay  to  his  order  £  ,  days  [weeks  or 

months]  after  the  date  [or,  sight]  thereof,  and  the  said  N.  0.  then  and  there  indorsed  the 
said  bill  to  the  defendant  [or,  to  K.  S.,  and  the  said  R.  S.  then  and  there  indorsed  the 
same  to  the  defendant],  and  the  defendant  then  and  there  indorsed  the  same  to  the 
plaintiff,  and  the  same  was  then  and  there  presented  to  the  said  P.  Q.  for  acceptance, 
[480]  and  the  said  P.  Q.  then  and  there  refused  to  accept  the  same ;  of  all  which  the 
defendant  then  and  there  had  due  notice. 

Count  on  an  Inland  Bill  of  Exchange,  against  Payee  by  Indorsee,  on  Non-acceptance. 

Whereas  one  N.  O.,  on  ,  at  London  [or,  in  the  county  of  ], 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  P.  Q.,  and  thereby 
required  the  said  P.  Q.  to  pay  to  the  defendant  or  order  £  ,  days 

[weeks  or  months]  after  the  sight  [or,  date]  thei-eof,  and  then  and  there  delivered  the 
same  to  the  defendant,  and  the  defendant  then  and  there  indorsed  the  said  bill  to 
the  plaintiff  [or,  to  K.  S  ,  and  the  said  li.  S.  then  and  there  indorsed  the  same  to 
the  plaintiff],  and  the  same  was  then  and  there  presented  to  the  said  P.  Q.  for 
acceptance,  and  the  said  P.  Q.  then  and  there  refused  to  accept  the  same ;  of  all 
which  the  defendant  then  and  there  had  due  notice. 

Directions  for  Declarations  on  Bills  where  Action  brought  after  time  of 

Payment  expired. 

1st.  On  Bills  payable  after  Date.  If  the  declaration  be  against  any  party  to  the 
bill  except  the  drawee  or  acceptor,  and  the  bill  be  payable  at  any  time  after  date, 
and  the  action  not  brought  till  the  time  is  expired,  it  will  be  necessary  to  insert,  as 
in  declarations  on  promissoiy  notes,  immediately  after  the  words  denoting  the  time 
appointed  for  pa3'ment,  the  following  words,  viz.  which  period  has  now  elapsed  ;  and, 
instead  of  averring  that  the  bill  was  pi'esented  to  the  drawee  for  acceptance,  and  that 
he  refused  to  accept  the  same,  to  allege  that  the  drawee  [naming  him]  did  not  pay 
the  said  bill,  although  the  same  was  there  presented  to  him  on  the  day  when  it 
became  due. 

2nd.  On  Bills  payable  after  Sight.  And  if  the  declaration  be  against  any  party 
except  the  drawee  or  acceptor,  and  the  bill  be  payable  at  any  time  after  sight,  [481] 
it  will  be  necessary  to  insert,  after  the  words  denoting  the  time  appointed  for  pay- 
ment, the  following  words,  viz.  and  the  said  drawee  [naming  him]  then  and  thei'C  saw 
and  accepted  the  same,  and  the  said  period  has  now  elapsed  ;  and,  instead  of  alleging 
that  the  bill  was  presented  for  acceptance  and  refused,  to  allege  that  the  drawee 
[naming  him]  did  not  pay  the  said  bill,  although  the  same  was  presented  to  him  on 
the  day  when  it  became  due. 

Directions  for  Declarations  on  Bills  or  Notes  payable  at  Sight. 

If  a  note  or  bill  be  payable  at  sight,  the  form  of  the  declaration  must  be  varied 
so  as  to  suit  the  case,  which  may  be  easily  done. 

On  foi-eign  Bills. 

Declarations  on  foreign  bills  may  be  drawn  according  to  the  principle  of  these 
forms  with  the  necessary  variations. 

Common  Counts. 

Whereas  the  defendant,  on  ,  at  London  [or,  in  the  county  of  ], 

was  indebted  to  the  plaintiff  in  £  ,  for  the  price  and  value  of  goods  then  and 

there  bargained  and  sold,  [or,  sold  and  delivered]  by  the  plaintiff'  to  the  defendant, 
at  his  request : 

And  in  £  for  the  price  and  value  of  work  then  and  there  done,  and 

materials  for  the  same  provided  by  the  plaintiff  for  the  defendant,  at  his  request : 

And  in  £  for  money  then  and  there  lent  by  the  plaintiff  to  the  defendant, 

at  his  request : 

[482]  And  in  £  ,  for  money  then  and  there  paid  by  the  plaintiff  for  the 

use  of  the  defendant,  at  his  request : 
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And  in  £  ,  for  money  then  and  there  received  by  the  defendant  for  the 

use  of  the  plaintiff: 

And  in  £  ,  for  money  found  to  be  due  from  the  defendant  to  the  plaintiff, 

on  an  account  then  and  there  stated  between  them. 

General  Conclusion. 

And  whereas  the  defendant  afterwards,  on  &c.,  in  consirleration  of  the  premises 
respectively,  then  and  there  promised  to  pay  the  said  several  monies  respectively  to 
the  plaintiff,  on  request :  Yet  he  hath  disregarded  his  promises  and  hath  not  paid  any 
of  the  said  monies,  or  any  part  thereof,  To  the  plaintiff's  damage  of  £  ,  and 

thereupon  he  brings  suit,  &c. 

Directions  as  to  the  General  Conclusion. 

If  the  declaration  contains  one  or  more  counts  against  the  maker  of  a  note,  or 
acceptor  of  a  bill  of  exchange,  it  will  be  proper  to  place  them  first  in  the  declaration, 
and  then  in  the  general  conclusion  to  say,  promised  to  pay  the  said  last^mentioued 
several  monies  respectively. 


[483]  Doe  d.  Brent  v.  Roe.  Exch.  of  Pleas.  18.31.— Where  the  first  day  in  full 
term  falls  on  a  Sunday,  the  essoign  is  to  be  calculated  from  that  day. — Where  a 
declaration  in  ejectment  was  served  on  the  essoign  day  by  mistake,  the  Court 
directed  the  rule  for  judgment  to  be  served  on  the  tenants  in  possession,  and 
granted  the  rule  for  judgment  against  the  casual  ejector  absolute,  unless  cause 
was  shewn  in  five  days  after  such  service. 

John  Jervis  moved  for  judgment  against  the  casual  ejector.  The  declaration  was 
served  May  19th.  By  the  statute  1  Wm.  4,  c.  70,  Trinity  Term  is  to  commence  on  the 
22nd  May,  which  was  Sunday. 

Bayley,  B.  Sunday,  the  22ud  of  May,  is  the  first  day  of  term,  and,  although  the 
Court  does  not  sit  upon  that  day,  the  essoign  is  regulated  by  that  day.  The  19th 
May  would  therefore  be  the  essoign,  and  consequently  the  service  is  too  late. 

John  Jervis  then  contended,  that,  in  the  Exchequer,  it  was  not  necessary  that  the 
declaration  should  be  served  before  the  essoign  day,  because  the  proceedings  were 
commenced  by  bill.  He  submitted,  that,  where  the  proceedings  were  by  original,  the 
judgment  had  reference  to  the  es.soign  day  {Turner  v.  Davies,  2  Saund.  148;  Salomons 
V.  Xissen,  2  T.  R.  676);  whereas,  where  the  proceedings  were  by  bill,  the  judgment 
referred  to  the  first  day  in  full  term.(i)  This  he  urged  as  a  reason  why  the  like 
practice  should  not  prevail  in  both  cases  ;  but — 

The  Court  said,  that  the  practice  had  been  uniform  in  all  the  Courts ;  and  that, 
whether  the  proceedings  were  by  original  or  by  bill,  the  declaration  must  be  served 
before  the  essoign  day. 

Rule  refused. (t) 

On  a  subsequent  day  he  renewed  his  application,  on  an  affidavit  that  the  plaintiff's 
attorney  believed  the  20th  to  [484]  be  the  essoign  day.  And  the  Court  directed  the 
rule  for  judgment  to  be  served  on  the  tenants  in  possession  who  had  not  been  served 
with  the  declaration  before  the  essoign  day,  and  granted  the  rule. 

Unless  cause  was  shewn  in  five  days  after  service  of  the  rule  for  judgment  on  the 
tenant  or  tenants  in  possession,  or  one  of  several  joint  tenants. 

C.  Creswell  afterwards  made  a  similar  application  under  the  same  circumstances, 
and,  having  stated  that  the  Court  of  King's  Bench  had  adopted  the  same  course  as 
this  Court,  took  the — 

Same  rule. (a) 

(b)  Lee's  Pract.  Diet.  862. 

(c)  See  Barnes,  172  ;  14  East,  441. 

(a)  See  R.  T.  T.  1831,  ante,  p.  472,  pi.  11. 

Ex.  Div.  IV.— 48* 
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"Wood  and  Another  v.  Clarke.  Exch.  of  Pleas.  1831. — Materials  delivered  by 
a  manufacturer  to  a  weaver,  to  be  by  him  manufactured  at  his  own  home,  are 
piivileged  from  distress  for  rent  due  from  the  weaver  to  his  landlord  ;  but  a  frame 
or  other  machinery,  delivered  by  the  manufacturer  to  the  weaver,  together  with 
the  materials,  for  the  purpose  of  being  used  in  the  weaver's  house  in  the  manu- 
facture of  such  materials,  is  not  privileged,  unless  there  be  other  goods  upon  the 
premises  sufficient  to  satisfy  the  rent  due. 

[S.  C.  1  Tyr.  314 ;  1  Price,  P.  C.  26 ;  9  L.  J.  Ex.  (0.  S.)  187.     Ecferred  to,  Clarice  v. 
Millwall  Dock  Company,  1886,  17  Q.  B.  D.  499.] 

Eeplevin  for  a  stocking  frame,  being  in  the  dwelling-house  of  William  DafForn,  in 
the  borough  of  Leicester.  Avowry,  that  the  defendant  took  the  .said  stocking  frame 
as  a  distress  for  rent  of  the  said  dwelling-house,  in  arrear  from  the  said  W.  D.  Plea 
in  bar,  that  the  plaintiffs,  before  and  at  the  said  time  when  &c.,  were  manufacturers  of 
hosiery,  and  the  trade  and  business  of  manufacturers  of  hosiery  carried  on  within  the 
borough  of  Leicester;  that  the  said  W.  I).,  before  and  at  the  said  time  when  &c., 
was  a  stocking  weaver,  and  the  business  and  calling  of  a  stocking  weaver  then 
carried  on,  of  which  premises  the  defend[485]-ant  had  notice ;  that  the  plaintiffs, 
shortly  before  the  said  time  when  &e.,  did,  in  the  way  of  their  said  trade  and 
business,  employ  the  said  W.  D.  in  the  way  of  his  said  business  and  calling,  as 
their  workman,  for  certain  wages  in  that  behalf,  to  weave  and  manufacture  into 
stockings  at  his  dwelling-house,  being  the  said  dwelling-house  in  the  said  declara- 
tion mentioned,  certain  worsted  yarn  of  the  plaintiflFs,  and  for  that  purpose  they 
the  said  plaintiffs,  before  the  said  time  when  &c.,  had  delivered  to  the  said  W.  D. 
the  said  worsted  yarn  of  the  said  plaintiffs,  together  with  the  said  stocking  frame,  in 
order  that  the  said  W.  D.  might,  in  his  said  dwelling-house,  use  and  work  the  said 
last-mentioned  stocking  frame  for  the  purpose  of  therewith  and  thereby  weaving  and 
manufacturing  the  said  worsted  yarn  into  stockings  as  aforesaid  for  the  said  plaintiffs, 
to  be  afterwards  sold  and  disposed  of  by  them  in  the  way  of  their  said  trade  and  busi- 
ness, and  that  the  said  W.  D.  might,  when  and  as  soon  as  the  said  worsted  yarn  should 
be  so  woven  and  manufactured  by  means  of  the  said  stocking  frame,  return  to  the 
said  plaintiffs  such  stockings,  together  with  the  said  stocking  frame ;  that  the  said 
W.  D.,  before  the  said  time  when  &c.,  had  and  received  from  the  said  plaintiffs  the 
said  worsted  yarn,  and  the  said  stocking  frame  for  the  purpose  thereinbefore  men- 
tioned in  that  behalf,  and  the  said  worsted  yarn  and  stocking  frame  at  the  said 
time  when  &c.  were  remaining  and  being  in  the  said  dwelling-house  of  the  said  W.  D. 
for  the  purpose  thereinbefore  mentioned  in  that  behalf,  and  in  the  way  of  the  said 
plaintiff's'  trade  or  business  of  manufacturers  of  hosiery,  and  of  the  said  W.  D.'s  said 
business  and  calling  of  a  stocking  weaver,  and  for  the  furtherance,  advancement,  and 
maintenance  of  trade  and  commerce  :  and  further,  that,  before  and  at  the  said  time 
when  &c.,  it  had  been  and  was  the  usage  and  practice  in  the  trade  of  manufacturers  of 
hosiery  in  the  borough  of  Leicester,  for  manu-[486]-facturers  of  hosiery  there,  in  the 
way  of  their  trade,  to  deliver  to  their  workmen,  and  for  their  workmen  to  have  and 
receive  from  the  manufacturers,  worsted  yarn  of  the  manufacturers,  together  with 
stocking  frames  of  the  manufacturers,  in  order  that  the  workmen  might,  in  their  dwell- 
ing-houses, use  and  work  such  stocking  frames  for  the  purpose  of  therewith  and  thereby 
weaving  and  manufacturing  such  worsted  yarn  into  stockings  for  the  maiuifacturers, 
&c  ,  and  that  the  workmen  might,  when  and  as  soon  as  such  worsted  yarn  should  be 
so  woven  and  manufactured  by  means  of  such  stocking  frames,  return  to  the  said 
manufacturers  such  stockings,  together  with  the  said  stocking  frames.(a)  Replication, 
that  without  the  said  stocking  frame  there  were  not  in  the  said  dwelling-house  in  which 

(a)  This  case  was  twice  argued,  first  upon  a  demurrer  to  the  plea  in  bar,  by  Chilton 
for  the  demurrer,  and  Alderson  for  the  plaintiff'.  Upon  that  argument  it  was  suggested 
by  the  Court  that  the  defendant  shoulil  have  i-eplied  that  there  was  no  other  sufficient 
distress  upon  the  premises ;  but  Alderson  abandoned  the  point,  and  the  Court,  having 
taken  time  to  consider  of  their  judgment,  diiected  the  record  to  be  amended  and 
the  case  to  be  re-argued.  See  upon  this  point,  Dyer,  312,  and  Horthburyv.  Levingham, 
1  Sid.  348. 
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&c.  goods  and  chattels  distrainable  by  law,  sufficient  to  satisfy  the  rent  so  due  and  in 
arrear.     Demurrei'  and  joinder. 

FoUett,  in  support  of  the  demurrer.     The  replication  in  this  case  is  no  answer  to 
the  plea  in  bar,  because  the  stocking  frame  in  question  is  privileged,  not  sub  modo, 
but  absolutely,  as  being  an  article    in    the    hands  of    the  tenant  for  the  benefit  of 
trade.      Now,  the  authorities    shew    that   goods  of    this    description  are  privileged 
absolutely.      Thus,  in  Co.  Lit.  47  a.,  it  is    said:    "Valuable    things    shall    not    be 
distrained  for  rent  for  benefit  and  maintenance  of  trade,  which  by  consequent  are  for 
the  common  wealth,  and  are  there  by  authority  of  law  ;  as,  a  horse  in  a  smith's  shop 
[487]  shall  not  be  distrained  for  rent,  for  the  rent  issuing  out  of  the  shop,  noi-  the 
horse  &c.  in  the  hostry,  nor  the  materials  in  the  weaver's  shop  for  making  of  cloth, 
nor  cloth  or  garments  in  a  tailor's  shop,  nor  sacks  of  corn  or  meal  in  a  mill,  nor  in 
a  market,  nor  any  thing  |distrained  for  damage  feasant,  for  it  is  in  the  custody  of 
the  law  ;  and  the  like."     So  (3  Bl.  Com.  8),  "  Valuable  things  in  the  way  of  trade 
shall  not  be  liable  to  distress ;  as,  a  horse  standing  in  a  smith's  shop  to  be  shoed,  or 
in  a  common  inn,  or  cloth  at  a  tailor's  house,  or  corn  sent  to  a  mill  or  market ;  for  all 
these  are  protected  and  privileged  for  the  benefit  of  trade,  and  are  supposed  in  common 
presumption  not  to  belong  to  the  owner  of  the  house,  but  to  his  customers"     These 
instances  are  put  merely  as  illustrations  of  the  rule  ;  and  therefore,  whatsoever  goods 
are  by  the  usage  of  trade  and  for  the  benefit  of  trade  in  the  house  of  the  tenant, 
they  are  privileged  from  distress,  and  the  landlord  must  presume  that  they  are  not 
the  property  of  the  tenant.     But  the  case  of  Bead  v.  burhy  (Cro.  Eliz.  .596  ;  Xoy,  68) 
carries  the  principle  still  further,  and  establishes  that  not  merely  the  article  itself,  but 
the  accompaniments  of  the  article  are  privileged  absolutely.     There,  a  clothier  having 
put  certain  wool  to  a  spinner  to  spin,  came  afterwards  with  a  horse  to  bring  back  the 
yarn,  and  because  there  was  not  any  beam  or  weights  in  the  spinner's  house  to  weigh 
it,  the  clothier  and  spinner,  by  leave  of  one  of  the  neighbours  who  had  a  beam  and 
weights  in  his  house,  brought  the  horse  thither,  and  entered  therein  to  weigh  the 
yarn,  and  whilst  they  were  there,  the  lord  of  the  house  distrained  that  horse  and  the 
yarn  for  his  services  :  and  it  was  holden  by  Anderson,  Beamont,  and  Owen  (Walmsley 
contra),  that  they  were  not  distrainable,  for  the  trade  of  a  clothier  is  pro  bono  publico, 
who  ought  to  be  allowed  all  necessary  means  ;  and,  without  [488]  doubt,  cloth  put  to 
a  weaver  to  be  woven,  uor  yarn  in  a  house  to  be  spun  be   not  distrainable ;   and 
weighing  is  as  necessar\'  as  the  former :  wherefore  the  yarn  brought  thither  for  that 
purpo.se,  and  the  horse  which  brought  it,  are  privileged,  and  are  not  distrainable  :  the 
cause  of  the  bringing  privileged  them,  as  a  horse  which  carrieth  corn  to  a  market,  and 
is  set  up  for  a  time  in  a  private  house,  is  not  distrainable,  because  his  purpose  of 
bringing  the  horse  was  pro  bono  publico.     Whatsoever,  therefore,  is  necessary  for 
the  carrying    on    of    trade  comes  within  the  exception.     Here,  the  tenant  had  no 
control  over  the  implement,  except  merely  for  the    purpose  of  working  the  yarn, 
and  when  that  was  done,  both  were  to  be  returned  together,  according  to  the  usage 
prevailing  in  the  borough.     It  will  be  admitted,  that  the  article  is  privileged,  and 
upon  no  principle  can  the  implement  be  distinguished  from  the  article.     In  Gisbnrn  v. 
Hurst  (1  Salk.  249),  it  was  agreed  per  cur.  that  goods  delivered  to  any  person  exercis- 
ing a  public  tiade  or  employment,  to  be  carried,  wrought,  or  managed  in  the  way  of 
his  trade  or  employ,  are,  fur  that  time,  under  a  legal  protection,  and  privileged  from 
distress  of  rent.     Again,  in  Gilman  v.  Elton  (6  Moore,  243 ;  3  B.  &  B.  7-5),  where 
it  was  decided  that  the  goods  of  a  pnncipal,  in  the  hands  of  his  factor,  were  privileged 
from  distress  for  rent  due  from  the  factor,  the  judgment  of  the  Court   proceecled 
entirely  upon  the  ground  that  the  goods  were  upon  the  premises  in  the  way  of  trade, 
and  therefore  protected.     So,  in  Thompson  v.  Mashiter  (8  Mooie,  260 ;  1  Bing.  283), 
and  in  Mathins  v.   Mesnaid  (2  C.  &  P.   353).   the  same  principle  was  established. 
These  authorities  abundantly  shew,  that  not  only  the  article  sent  to  be  manufactured, 
but  any  thing  sent  to  the  house  of  another  for  a  specified  purpose  in  the  [489]  way 
of  trade,  is  privileged  absolutely  from  distress  for  rent.     Xow,  it  is  impossible  to 
say  that    the    implement  in  question  was  not    in  the  custody  of    the  tenant  for  a 
specified  purpose  in  the  way  of  his  trade  ;  and  to  hold  it  to  be  distrainable  under 
the  circumstances  would  tend  materially  to  affect  and  narrow  trade.     The  hardship 
upon  the  landlord,  if  such  there  be,  has  not  escaped  the  attention  of  the  Court  in 
the  cases  referred  to.     If  such  be  the  custom  of  the  trade,  the  landlord  knows  that 
he  cannot  look  to  the  machinery  for  his  rent,  and  must  therefore  take  other  security. 
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But  there  are  cases  which  may  be  cited  for  the  defendant.  These  proceeded 
upon  the  qualified  privilege,  the  privilege  sub  modo,  which  is  applicable  to  implements 
of  trade.  In  Simpmn  v.  HurUrpp  (Willes,  .'512,  cited  by  Buller,  J.,  4  T.  R.  568),  the 
frame  was  let  to  the  tenant,  by  virtue  of  which  letting  the  tenant  became  possessed  of 
the  frame,  and  used  it  as  an  implement  of  his  trade.  There  is,  therefore,  a  marked 
distinction  between  that  case  and  the  present.  There,  the  frame  was  let  to  the  tenant 
and  used  in  his  trade,  in  the  same  manner  as  if  it  had  been  purchased  by  him  ;  and 
upon  that  ground  the  judgment  of  the  Court  proceeded.  Three  propositions  only 
were  put  by  the  Chief  Justice,  without  alluding  to  that  which  is  now  in  controversy  ; 
and  the  principle  upon  which  this  frame  is  said  to  be  privileged,  viz.  the  privilege  of 
implements  of  trade  from  distress,  was  expressly  separated  from  that  upon  which  the 
case  was  decided.  That  case,  therefore,  differs  in  facts  from  the  present,  and  estab- 
lishes no  pi-inciple  by  which  this  case  can  be  deuided  :  but,  if  it  be  an  authority,  it  is 
in  favour  of  the  plaintiffs,  because  it  recognises  the  privilege  in  favour  of  trade. 

[Bayley,  B.  I  rather  think  that  that  judgment,  if  considered,  could  not  be 
supported,  because  the  plaintiff',  having  no  possession  at  the  time,  could  not  maintain 
the  action.] 

[490]  1  he  case  of  Gorton  v.  Falkner  (4  T.  E.  565),  is  equally  inapplicable  to  the 
present  question.  The  marginal  note  of  that  case  is,  that  "  implements  of  trade  may 
be  distiained  for  rent,  if  they  be  not  in  actual  use  at  the  time,  and  if  there  be  no  other 
sufficient  distress  upon  the  premises."  No  one  would  dispute  the  accuracy  of  that 
proposition,  and  if  the  case  goes  not  beyond  that,  it  is  no  authority  for  the  defen- 
dant in  this  case.  The  case  goes  no  further.  The  owner  of  the  looms  lent  them 
to  his  workman  upon  condition  that  he  should  work  for  him  only  ;  and,  therefore, 
although  no  rent  was  paid,  yet  the  owner  had  an  equivalent  in  the  e.^cclusive  employ- 
ment of  the  workman  ;  the  material  fact  in  this  case  did  not  exist  there,  viz.  that 
the  yarn  and  frame  were  sent  at  the  same  time,  to  be  re-delivered  together  when  the 
work  was  complete.  The  facts  of  the  case  are  therefore  distinguishable,  but  the  judg- 
ment of  the  Court  is,  at  all  events,  no  authorit}',  because  it  proceeded  merely  upon 
the  privilege  of  implements  of  trade.  It  is  true,  that  the  case  was  put  in  both  ways 
in  the  argument,  but  the  judgment  of  the  Court  did  not  touch  the  absolute  privilege 
now  contended  for. 

All  the  authorities  are  consistent,  regard  being  had  to  the  two  propositions  :  things 
delivei'ed  to  persons  exercising  their  trade,  ai'e  privileged  absolutely,  and  implements 
delivered  in  the  way  of  trade,  for  a  specified  purpose,  and  over  which  the  tenant  has 
no  control  except  for  that  purpose,  come  within  that  rule  ;  but  implements  of  trade 
over  which  the  tenant  has  a  control,  being  the  property  of  another,  are  privileged  sub 
modo  merely. 

Chilton,  contra.  The  defendant,  under  the  circumstances  disclosed  by  these 
pleadings,  had  a  right  to  distrain  the  stocking  frame  which  is  the  subject  matter  of 
this  action.  If  the  frame  distrained  be  brought  within  the  excep  [491]-tion  in  favour 
of  trade,  the  circumstance  of  there  not  being  a  sufficient  distress  upon  the  premises 
without  it,  will  not  justify  the  taking;  for  gnods  within  this  exception  are  absolutely 
free  from  distress,  and  cannot  be  distrained  even  though  there  were  no  other  goods. 
The  question,  therefore,  is  raised  by  the  plea,  and  the  replication  was  put  upon  the 
record  merely  to  meet  the  modified  exception  in  favour  of  implemenis  of  trade,  should 
that  be  thought  under  the  circumstances  to  exist.  It  must  be  conceded,  that,  if  the 
frame  be  only  privileged  as  an  implement  of  trade,  the  replication  is  an  answer  to  that 
privilege ;  and  it  must  also  be  admitted,  that,  if  the  frame  is  within  the  exception  in 
favour  of  trade,  the  replication  is  no  answer.  The  general  rule  as  to  distress  for  rent 
is  equally  clear.  In  the  language  of  Mr.  Justice  Buller,  "  whether  the  goods  be  the 
property  of  the  tenant  or  a  stranger  is  perfectly  immaterial,  provided  they  be  on  the 
premises,  and  be  not  privileged  by  law  from  a  distress."  Goitim  v.  Falkner  (4  T.  R. 
565).  It  is  for  the  plaintifls,  therefore,  to  bring  themselves  within  the  exception. 
The  rule  upon  this  subject  has  been  correctly  stated  from  Co.  Litt.  47  a.,  and  3  Bl. 
Com.  8  ;  and  in  addition  to  those  writers  may  be  cited  Rolle  Abr.  Distress  (I.),  "  Mon 
toge  en  le  shop  d'un  taylor  ne  pent  etre  distrain,  nee  mon  cheval  en  un  hosterie : 
10  H.  7,  21  b.,  7  H.  7,  2;  nee  mon  cheval  en  le  shop  d'un  ferror,  que  est  la  d'etre 
ferr,  car  la  ley  done  liberte  a  mister  raes  biens  la ;  22  E.  4,  39  b.  ; "  and  Gilbert 
(page  35),  who  states  the  exceptions  to  the  general  rule  thus  : — "Valuable  things  in 
the  way  of  trade  shall  not  be  liable  to  a  distress :  as,  a  horse  standing  in  a  smith's 
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shop  to  be  shoed,  or  in  a  common  inn,  or  cloth  at  a  tailor's  house,  or  corn  sent  to  a 
mill  or  market ;  for  all  these  are  protected  and  privileged  for  the  benefit  of  trade,  and 
are  supposed,  in  common  presumption,  not  to  belong  to  the  owner  of  the  house  but  to 
his  customers."     [492]  Now,  the  frame  in  question  possesses  none  of  the  requisites  to 
bring  it  within  the  exception  ;  and  all  ought  to  concur.     It  is  true,  that  these  instances 
put  by  the  text-writers  are  not  to  be  taken  as  limiting  and  comprehending  the  whole 
exception,  but  merelv  as  illustrations;  still,  however,  every  instance  put  is  of  an 
article  to  be  operated  iipon  in  some  way  or  other,  "  to  be  carried,  wrought,  or  managed, 
and  tools  and  implements  of  trade  are  not  even  ejusdem  generis.     First,  then,  this  is 
not  a  valuable  thing  within  the  spirit  of  the  rule.     Secondly,  it  is  not  for  the  benebt 
of  trade  that  the  workman  should  work  with  my  tools  rather  than  with  his  own,  or 
with  those  hired  of  another ;  or  that  he  should  work  in  his  room  rather  than  in  mine. 
How  does  this  conduce  to  the  public  convenience]     The  workman  has  nothing  to  do 
with  the  public  ;  he  is  to  work  for  his  master  only.     Thirdly,  the  frame  is  not  upon 
the  premises  of  the  tenant  bv  authority  of  law.     It  is  a  mere  private  contract  between 
the  parties.     Fourthly,  the  'implements  by  which,  and  by  which  alone,  a  man  gains 
his  livelihood,  cannot  be  supposed,  in  common  presumption  not  to  belong  to  him. 
Fifthlv,  it  cannot  be  contended,  that  the  tenant  in  this  case  is  a  person  exercising  a 
public  trade  or  employment.     The  plea  discloses  that  he  is  merely  the  workman  of 
the  plaintiffs.     Now,  it  is  observable  upon  this  point,  that  the  privilege  exists  in 
respect  of  the  trade  of  the  bailee  merely,  though  it  operates  in  favour  of  the  owner  of 
the  goods.     The  horse  in  the  shop  of  a  farrier  is  equally  protected  though  it  be  the 
property  of  one  who  was  never  a  trader :  it  is  not  the  interest  of  the  individual  which 
the  law' consults,  but  the  common  good  of  the  public,  all  of  whom  may  have  dealings 
with  the  trader.     Tried  bv  this  test,  if  the  tenant  was  not  a  trader,  the  privilege 
could  not  for  a  moment  be"  supported.     Lastly,  these  goods  are  not  delivered  to  be 
carried,  wrought,  or  managed.     If,  therefore,  the  question  were  now  res  Integra,  it 
would  seem  that  implements  were  [493]  within  neither  the  letter  nor  the  spirit  of  the 
rule.     But  it  is  said,  that  the  case  of  Read  v.  Burky  carries  the  principle  still  further. 
That  case  has  probably  been  supposed  to  go  further  than  it  really  does ;  for,  by  the 
pleadings  (Cro.  Eliz.  549),  it  appears  that  the  yarn  when  distrained  was  upon  the 
shoulders  of  the  owner,  and  the  horse  there  to  carry  the  yarn,  so  that,  as  the  case  is 
reported  in  another  book  (Noy,  68),  "  they  were  in  the  possession  of  the  very  owner. 
But  it  is  unnecessary  to  controvert  that  case,  because,  although  it  was  denied  by 
Walmsley  that  a  horse  carrying  corn  to  market  would  be  privileged,  it  is  obvious  that 
a  horse  would  be  so  employed  pro  bono  publico,  and  might  therefore  be  privileged ; 
although  it  is  very  doubtful  whether  the  privilege  would  continue  whilst  the  horse 
was  in  a  private  place  after  having  performed  its  office.     Neither  is  it  necessary  to 
controvert  the  proposition,  that,  when  the  delivery  of  goods  is  necessary  to  the  carry- 
ing on  of  a  trade,  they  shall  be  privileged.     It  is  sufficient  to  answer  that  no  such 
necessity  exists  here.     But  it  is  asked,  upon  what  principle  is  the  article  to  be  pro- 
tected, and  not  the  implement?     The  implement  h;is,  as  such,  a  protection  sub  modo. 
Further  it  matters  not  to  the  public  whether  a  workman  works  with  his  own  tools,  or 
with  borrowed  ones  ;  at  his  own  dwelling  or  at  that  of  his  master  :  the  public  have  no 
dealings  with  him ;  they  are  excluded  by  the  very  terms  upon  which  he  engages  with 
his  master.     The  other  cases  cited  have  no  application  to  this  question,  and  each 
comes  within  the  exception.     The  factor  and  the  wharfinger,  in  the  exercise  of  pub  he 
trades,  receive  valuable  things  to  be  managed  in  the  way  of  their  trades,     lie 
publicity  of  the  trade,  and  the  necessity  of  so  carrying  it  on  form  the  grounds  of  the 
decision  in  these  cases.  . 

But  the  question  has  been  expressly  decided,  and  no  answer  has  been  given  to  the 
cases  which  bear  directly  upon  [494]  the  point.  It  must  be  admitted,  that  Simpson 
V.  Hartapp  was  decided  upon  a  different  ground  ;  but  surely  it  is  not,  as  has  been  urged, 
an  authority  for  the  plaintiffs  in  this  case.  It  admits  the  exception,  which  is  not  now 
denied  :  but,  having  noticed  the  exception,  the  Court  say,  that  the  stocking  frame 
could  only  be  privileged  as  it  was  an  instrument  of  trade.  Money  was  the  considera- 
tion for  the  frame  in  that  case,  in  this  the  exclusive  employment  of  the  workman  ; 
and  it  is  equally  in  both  for  the  public  good  that  the  implements  of  a  man's  trade 
should  be  protected ;  because,  by  taking  away  his  tools,  the  owner  is  disabled  from 
serving  the  commonwealth  in  his  station.  It  is  impossible,  however,  to  distinguish 
the  case  of  Gortm  v.  Falkner  (4  T.  R.  146)  from  the  present.     The  same  point  was 
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made,  and  the  Court  could  not  decide  against  the  plaintiff,  without  also  deciding 
expressly  against  the  principle  now  contended  for.  That  case  is  therefore  an  express 
authority  for  the  defendant,  unless  it  can  be  said  that  a  judgment  is  to  be  of  no  avail, 
because  the  Court,  thinking  the  principle  contended  for  clearly  untenable,  do  not 
even  allude  to  it  in  their  judgment.  It  is  said,  however,  that  the  loom,  the  subject 
of  that  action,  was  not  sent  with  a  particular  quantity  of  yarn,  to  be  returned  with 
the  \  arn  when  manufactured  ;  but  that  the  contract  in  that  case  was,  that  the  frame 
should  be  lent  upon  condition  that  the  workman  should  work  for  the  manufacturer 
alone.  There,  the  frame  was  delivered  for  a  series  of  jobs  ;  here,  for  one  job  only  : 
but  that  circumstance  does  not  make  the  delivery  less  beneficial  to  the  public,  upon 
which  ground  alone  the  privilege  in  the  present  ease  is  put. 

No  case  has  been  produced,  nor  is  there  a  dictum  to  be  found,  extending  to 
implements  of  trade  this  absolute  exception.  Is  it  then  to  be  extended  to  them  now 
for  the  first  time?  The  policy  of  the  law  is  opposed  to  this.  Statutes  have  been 
passed  to  enlarge,  but  never  to  narrow  [495]  the  landlord's  remedy.  In  all  the  cases 
which  have  arisen  upon  this  exception,  the  Courts  have  held  the  plaintiff"  strictly  to 
the  rule  ;  thus,  where  a  hor.se  was  sent  saddled  to  be  shod,  and  the  saddle  was  taken 
off  and  laid  beside  him,  it  was  holden  that  the  saddle  was  distrainable,  because  it  was 
not  necessary  for  the  shoeing  of  the  horse  to  send  him  saddled  (Rolle's  Abr.  Distress 
(I)).  And  in  Fcmkes  v.  Jtyyce  (3  Lev.  260;  2  Vent.  50;  2  Lutw.  1161),  it  was  held 
that  cattle  going  to  the  London  market,  and  put  into  a  close  with  the  consent  of  the 
landlord  and  leave  of  the  tenant  to  graze  for  the  night,  might  be  distrained  by  the 
landlord  for  rent,  notwithstanding  it  was  objected  that  they  were  privileged  in  favour 
of  trade.(c)  Francis  v.  JVyatt  (Bur.  1498;  Bl.  Rep.  4S3)',  and  Juson  v.  Dixon  (1  M. 
&S.  601). 

Follett,  in  reply.  The  plaiutifl^  is  not  removed  from  his  original  proposition,  that 
articles  of  trade  sent  for  the  purposes  of  trade  are  privileged  from  distress  ;  and  to 
hold  the  contrary  would  paralize  this  mode  of  carrying  on  trade,  which  is  highly 
beneficial  to  the  public.  It  is  said,  however,  that  "this  does  not  come  within  the 
instances  enumerated  in  the  authorities ;  but  the  question  is,  is  it  not  within  the 
principle?  The  sole  difficulty  is,  that  this  is  an  implement  of  trade,  and  as  such  has 
a  privilege  sub  modo,  but  notwithstanding  it  has  a  privilege  sub  modo  if  the  property 
of  the  tenant,  still,  if  the  property  of  a  stranger,  and  upon  the  premises  for  the  purposes 
of  trade,  it  may  also  be  privileged  absolutely.  Again,  it  is  not  necessary  that  the 
tenant  should  be  the  trader  :  the  only  question  is,  whether  the  article  be  upon  the 
premises  for  the  benefit  of  trade.  The  ease  of  Recul  v.  Burhy  decides  that ;  for  it  is  [496] 
impossible  to  doubt  but  that  the  distress  in  that  case  was  at  the  house  of  a  private 
individual.  So,  the  instance  adduced  of  a  horse  having  carried  corn  to  a  market  being 
put  up  in  a  private  stable,  is  to  the  same  effect ;  the  privilege  is  not  for  the  benefit 
of  the  individual,  but  because  the  purpose  is  connected  with  trade.  In  such  a  case, 
the  question  would  be,  whether  the  horse  was  bona  fide  upon  the  premises  for  the 
benefit  of  trade.  The  chief  ground  of  the  argument,  viz.  that  the  bailee  must  be  a 
trader,  is  therefore  removed  ;  but,  if  it  were  material,  the  plea  states  that  the  tenant 
was  a  trader.  With  respect  to  the  case  of  Gorton  v.  Falkner,  it  is  sufficient  to  say  that 
the  Court  did  not  notice  the  point.  The  facts,  however,  were  not  the  same,  and  the 
Court  could  not  travel  out  of  the  record. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  Lord  Lyndhurst,  C.  B. — 

This  case  does  not  turn  upon  the  privilege  of  a  workman  in  respect  of  the  implements 
and  machinery  by  which  his  trade  is  to  be  carried  on,  but  upon  the  privilege  of  the 
person  by  whom  the  workman  is  employed.  The  plaintiffs,  who  were  the  employers, 
furnished  the  workman,  not  only  with  the  materials  upon  which  he  was  to  work^  but 
also  with  the  machinery  by  which  the  materials  were  to  be  worked  up.  The  question 
is  as  to  the  extent  of  the  employer's  privilege  ;  whether  it  is  confined  to  the  materials 
which  he  supplies,  or  extends  also  to  the  machinery  by  which  the  working  up  is 
eflected.  It  appears  to  me  that  it  is  confined  to  the  materials,  and  does  not  include 
the  machinery.     The  instances  put  in  the  books,  as  to  this  head  of  privilege,  apply 

(c)  It  is  now  settled  that  cattle  under  such  circumstances  are  not  liable  to  the 
distress  of  the  landlord  for  rent.  Tate  v.  Gked,  C.  B.  Hil.  24  G.  3.  2  Wms.  Saund. 
290,  n.  7. 
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to  the  materials  only,  and  not  to  the  machinery.  Coke,  in  his  Commentaries  upon 
Littleton,  s.  47  a.,  in  enumerating  the  things  which  are  exempt,  mentions  (among.st 
others)  materials  in  a  weaver's  shop,  for  the  making  of  cloth,  but  is  [497]  wholly 
silent  as  to  the  machinery  by  which  the  cloth  is  to  be  made.  It  cannot  be  said,  that, 
under  the  term  materials,  machinerj'  would  be  included.  In  Read  v.  Barley  (Cro.  Eliz. 
549,  596),  the  question  was  confined  to  the  wool,  the  material  which  was  spun,  and 
the  horse  by  which  it  was  carried.  In  Gidmrn  v.  Hurst  (Salk.  249),  which  was 
considered  in  the  argument  as  laying  down  the  correct  rule,  things  included  under 
this  head  of  privilege  are  said  to  be  goods  delivered  to  a  person  exercising  a  public 
trade  or  employment,  to  be  carried,  wrought,  or  managed  in  the  way  of  his  trade  or 
employment.  In  Siriip.<on  v.  Hartopp  (Willes,  54),  the  Chief  Justice  evidently  adopts 
this  rule ;  his  second  head  of  general  exemption  is  things  delivered  to  a  person  exer- 
cising a  public  trade,  to  be  carried,  wrought,  worked  up,  or  managed  in  the  way  of  his 
trade  or  employ.  In  22  Edw.  4,  49,  where  this  privilege  is  mentioned,  the  iustJince 
put  is,  "  the  robe  which  a  man  sends  to  a  taylor  to  make."  So,  Broke,  title  Distress, 
pi.  42,  and  Distress,  pi.  '2^\,  mentions  horses  at  an  inn,  cloth  at  a  tailor's,  grain  at 
a  mill,  et  hujusmodi,  which  are  there  by  authority  and  for  the  common  weal.  So 
again,  Gilbert  (on  Distresses,  35),  says,  valuable  things  in  the  way  of  trade  shall  not 
be  liable  to  a  distress,  as,  a  horse  standing  in  a  smith's  shop  to  be  shod,  or  in  a  common 
inn,  or  cloth  sent  to  a  tailor's  shop,  or  corn  sent  to  a  mill  or  market ;  for,  all  these 
are  privileged  and  protected  for  the  benefit  of  trade,  and  are  supposed,  in  common 
presumption,  not  to  belong  to  the  owner  of  the  house,  but  to  his  customers.  This 
passage  is  adopted  by  Blackstone  (3  Bl.  Com.  8),  and  he  therefore  may  be  considered 
as  affirming  it,  and  he  gives  no  additional  instances  under  this  head.  In  Gilman  v. 
Elton,  where  the  question  was,  how  far  the  goods  of  a  principal  were  privileged  from 
distress  for  his  factor's  debt,  though  the  instances  of  materials  sent  to  a  weaver  and 
cloth  to  a  [498]  tailor  are  mentioned,  and  the  rule  in  Gidmrn  v.  Hurst  and  Simpson  v. 
Hartopp  is  approved,  there  is  nothing  to  carry  this  head  of  privilege  beyond  the  materials, 
and  the  means  of  transporting  them  :  there  is  nothing  to  extend  it  to  the  machinery 
by  which  the  materials  are  wrought.  The  same  may  be  said  as  to  T/iompson  v.  Mashiter, 
where  goods  were  sent  to  a  factor  for  sale,  and  were  held  privileged  in  the  warehouse 
of  the  wharfinger  where  the  factor  had  deposited  them  till  an  opportunity  for  selling 
them  should  oflfer.  None  of  these  cases  go  beyond  this,  that  the  material  to  be  worked 
upon  is  privileged  ;  that  the  conveyance  by  which  it  is  carried  to  and  from  the  place 
of  manufacture  is  privileged  ;  that  it  is  privileged  in  the  hands  of  a  carrier  whilst  he 
is  carrying  it,  in  the  hands  of  a  factor  to  whom  it  is  consigned,  and  in  the  hands 
and  warehouse  of  a  wharfinger,  where  it  is  lodged  and  deposited  by  the  factor. 

There  is  no  case  or  dictum  that  the  machinery  by  which  it  is  to  be  manufactured 
is  included  in  the  privilege.  The  only  colour  for  including  it  seems  to  arise  from  the 
use  of  the  word  managed,  in  Gishurn  v.  Hurst ;  but  that  appears  to  apply  only  to  the 
management  of  the  material  in  its  original  or  wrought  state,  and  to  the  machinery  or 
engine  by  which  it  is  wrought.  The  case  of  Gorton  v.  Falkner  comes  so  near  to  the 
present,  and  differs  from  it  by  such  minute  points  of  distinction,  that  it  is  a  strong 
authority  to  shew  that  the  privilege  is  confined  to  the  material,  and  that  it  has  been 
the  common  understanding  that  it  did  not  extend  under  anv  circumstances  to  the 
machinery.  It  might  have  been  said,  in  Simpson  v.  Hartopp,  that  it  was  for  the  benefit 
of  trade  and  commerce  that  the  owner  of  a  loom  who  let  it  to  a  workman,  should  have 
the  privilege  of  having  it  protected  from  distress  ;  and,  as  that  action  was  brought 
by  the  owner  of  the  loom,  it  is  probable  that  this  privilege  would  have  been  insisted 
on  had  it  been  thought  tenable.  That  case  is  important,  because  [499]  it  shews  an 
inclination,  at  that  distance  of  time,  to  clothe  the  machinery  with  a  general  and 
unqualified  protection  ;  and  yet,  from  that  period  to  the  present,  it  is  singular  that 
the  mode  pursued  in  this  case,  so  obvious  and  simple  if  available,  should  never  have 
been  adopted.  Gorton  v.  Falkner  improved  upon  the  attempt  made  in  Simpson  v. 
Hartopp.  The  loom  was  lent  not  let,  it  was  not  lent  for  any  definite  time,  so  that  the 
owner  might  resume  it  when  he  thought  proper,  and  it  was  only  to  be  used  for  the 
owner.  "The  sole  difference  between  that  case  and  the  present  is,  that  the  loan  in 
that  case  was  general  and  not  for  a  particular  transaction,  and  that  it  is  not  there 
expressly  stated  that  the  owner  of  the  loom  was  to  find  materials.  But  neither  of 
these  circumstances  appears  to  us  to  make  any  material  distinction.  It  was  there 
stated  that  it  was  customary  at  Manchester,  (the  place  where  the  looms  were  dis- 
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trained),  for  the  employer  to  lend  bis  workmen  looms,  without  receiving  any  thing 
for  the  use  of  them,  except  they  weie  used  in  weaving  worsted  tapes.  But  the  loan 
is  equally  for  the  benefit  of  trade  (if  benefit  of  trade  be  the  criterion),  whether  the 
looms  are  employed  with  the  materials  of  the  employer,  or  with  the  materials  of  the 
workman  or  of  any  other  person  ;  and  there  cainiot,  as  applied  to  this  subject,  be  any 
real  distinction  between  tlae  use  of  the  loom  whilst  a  supply  of  materials  furnished 
with  it  is  worked  up,  and  the  use  of  it  whilst  the  owner's  pleasure  shall  continue.  If 
the  privilege  is  to  continue  till  the  supply  of  materials  furnished  with  the  loom  is 
exhausted,  it  will  depend  upon  the  extent  of  that  supply  how  long  the  privilege  will 
continue.  The  supply  may  be  sufficiently  large  to  keep  the  loom  employed  for  a 
whole  year  or  more,  and  what  is  the  case  as  to  one  loom  and  the  privilege  attending 
it,  may  be  the  case  as  to  as  many  looms  as  the  place  in  which  they  are  worked  may 
be  capable  of  holding ;  and  the  remedy  by  distress  for  rent  for  the  use  of  the  premises 
may  be  entirely  suspended,  by  the  premises  being  exclusively  used  [500]  for  privileged 
articles.  Although  this  may  also  be  the  case  where  the  privilege  is  clear  and  its 
extent  ascertained,  we  think  it  not  an  immaterial  consideration,  when  the  extent  of 
the  privilege  is  the  point  to  be  determined.  We  are,  therefore,  of  opinion  that  the 
privilege  from  distress  for  rent  does  not  extend  to  the  machinery  of  the  employer, 
because  there  is  no  decision  and  no  dictum  that  such  a  privilege  exists  ;  because  it  is 
not  necessary  for  the  protection  of  trade  that  it  should  exist;  (upon  principle,  it 
would  equally  extend  to  any  machinery  lent,  though  not  lent  by  the  employer,  and 
to  which,  it  has  been  decided  that  it  does  not  extend) ;  and  because  the  whole 
premises  out  of  which  the  rent  issued  might  be  exclusively  occupied  and  entirely 
filled  by  the  machinery  for  which  the  privilege  is  claimed. 

Judgment  for  the  avowant. 

Follett  applied  for  the  costs  of  the  ameiidment,  which  Chilton  opposed,  because 
the  amendment  had  been  made  at  the  suggestion  of  the  Court,  and  was,  as  he  con- 
tended, unnecessary. 

Bayley,  B.  The  judgment  might  have  been  different  upon  the  record  as  it 
originally  stood.     You  must  pay  the  costs  of  the  amendment. 

SmxH  AND  Others  v.  Craven  and  Thompson.  Exch.  of  Pleas.  1831. — Where 
A.,  B.,  and  C,  not  being  general  partners,  entered  into  a  joint  speculation,  and 
each  was  to  contribute  a  third  : — Held,  that  A.,  who  had  paid  his  share,  was  not 
liable  to  the  bankers  of  B.,  for  monies  advanced  by  such  bankers  on  the  individual 
credit  of  B.,  without  the  knowledge  of  A.,  though  such  monies  were  applied  in 
payment  of  bills  drawn  upon  B.  in  the  course  of  the  joint  speculation. 

[S.  C.  1  Tyr.  389;  9  L.  J.  Ex.  (0.  S.)  174.  Keferred  to,  In  re  Adamonia  Fibre  Co., 
Miles'  Claim,  1874,  L.  R.  9  Ch.  App.  649;  Yorkshire  Banking  Company  v.  Beatsmi, 
1879,  4  C.  P.  D.  210  (affirmed  5  C.  P.  D.  109).  And  see  Nicholson  v.  Bicketis, 
1860,  2  E.  &  E.  497.] 

Assumpsit  for  money  lent,  &c.  Plea  by  Craven,  the  general  issue — Judgment  by 
default  against  Thompson.  The  cause  having  been  referred  to  a  barrister,  he  made 
his  award,  which  was  turned,  by  the  direction  of  the  Court,  into  a  special  case,  con- 
taining the  following  facts  : — 

[501]  On  the  1 1th  October,  1828,  the  defendants,  Thompsoti  and  Craven,  together 
with  one  Wharton,  who  were  severally  merchants  in  Hull,  carrying  on  business 
separately  on  their  own  account  and  in  their  own  names,  engaged  in  a  joint  specula- 
tion for  the  purchase  and  impoi'tation  of  corn  from  the  Baltic  into  the  port  of  Hull. 
For  this  purpose,  they  employed  Wharton's  clerk,  Eodbartus,  as  their  agent,  whom 
they  dispatched  to  Lubeck.  He  purchased  several  cargoes  of  corn,  which  were  sent 
to  Hull,  and  consigned  to  Wharton. 

By  a  letter,  dated  11th  October,  1828,  from  Wharton,  Eodbartus  was  instructed 
that  he  was  to  draw  upon  him  (Wharton)  for  what  monies  he  might  want,  payable  in 
London,  at  two  or  three  months  as  most  convenient.  In  this  letter,  Wharton  says— 
"  You  will  understand  this  speculation  to  be  on  the  joint  account  of  Wharton,  Thompson, 
&  Craven,"  which  was  the  fact. 

In  the  course  of  this  speculation,  bills  to  the  amount  of  36961.  17s.  8d.,  were  drawn 
on  Wharton,  and  by  him  accepted  payable  at  Messrs.  Smith,  Payne,  &  Smith's,  the 
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S  R,  t.  P'^'"*^ff^-^  All  '^''V'^b  '"'^^  the  exception  of  one  drawn  hy  a  firm  of 
nSn  'ft  U-7'  ''"■'  ''''''""  ^'^'  R°dba.tus,  and  they  were  all  duly  honored  by  the 

WH      :td"fn    r°"  '  "'r""  ""^>  "^"^-^^rton',  instructions      No%artnership^und 

TITh^^  Z.  }■'  The  defendant  Craven  was  always  ready  with  his  advances,  and 
paid  his  propor  ions,  when  called  upon,  to  Wharton  and  Thompson,  who  had  the 
acdnf  a"'°  °'  '^'  «Pf,''"'-t'on,  the  corn  being  consigned  to  WharLn,  'and  Thompson 
S^o;    hi  >T^h\T  f"^  t°^^=^'-^l^    '^"^   j°'"t  speculation  was 

of  Wl^adn^^,;^  ■''"'''',  ^''^-  ^"  '^'  ^'■^  •^^""''^'■^'  '«-^'  th^''«^^^«  <in  excess 
o  monie  n  h^?N  /?'!r^-t^'^°u  ^"'T'K''^  '^'  J"''"^  speculation  above  the  amount 
o  mo  502  nev  ?nto  Wh  ^  '^'J'^  '"'^  ''^  °J  '^'"'"^^^>''  C'''^^'^"  P^'^  several  sums 
sneeuhtioS  On  1  V^T^V  ^""^',"'  contributions  required  from  him  to  the  joint 
mvahleoT;.  On  the  21st  February,  1829,  the  excess  of  the  bills  and  other  charges 
payable  on  account  of  the  joint  speculation  above  the  amount  actually  received  on 

dateTo  Wharton"'"'  "'"  'f  f  i'^'  '''•  ,  ^'^^  ^^^'^-^'^  --^'^  ^^^  Craved  at  the  sam 
aate  to  \\  harton,  on  account  of  the  speculation,  amounted  to  7961    10s 

of  ,>  WhL?'"'  I  T  ^"'^  '^"""-  ^^t  P''°S''^''  °f  t''*^  speculation,  and  until  the  close 
L-nn  'i  i  u"  '''P'  ^"  f  *^°""t  "■'**'  tl^^  Pl^'"ti«"s  "'  his  own  name.  They  had  no 
Ln  rKn?'''''""  '{'^'r^  speculation.  Wharton's  account  with  them  was  a 
MesTrs  CVbV°""  '  T*^  '^%  '"'l  '"  '^'  ^''^''  "^  P*-^'"^^  °"  ^'^  '-account  through 
fwhartotX  w'"''       '^'^"^'  "!?"■    '°°''°"  correspondents,  bills  drawn  upon  hfm 

^r^,^'V^^''r'"'■"^,°^  '''f  j°'"t  speculation,  namely,  on  the  24th  December  1828 
them  o'honnrT  '°  '^^V^t'^^^^^s  an  account  of  acceptances,  with  instructions  to 
them  to  honor  the  same,  which  instructions  were  in  the  following  terms  :- 

Hull,  2-1  th  Dec.  1828. 
Accepted   payable   at  Messrs    Smith,  Payne,  &  Smith's,  C.  F.  Eodbartus' 

December  '  ^"'°^"''     ^^     *''°     "'""tl"''    '^"'^     '^^^^ 

Matthew  Smith's  draft,  dated  Hull,  2nd  September;  at  four      ^^^^     "     ^ 

months,  due  5th  January,  1829      .  .  .  .         184     0     2 


Cr.     £375     0     0  ^''''"-  ^^^^™^-  ^^^^     0     2 

200     0     0 


£575     0    0 


484^ Os^'odTnVS.',^''^'*''"  P'i^  '"  ^'"^*°  '^^  ^'""""t  of  5751-  ;  ^"^d  the  sums  of 
atount  wlthThe  'pSntrr  '""'  '°  ^'^  ''^''^  ^"^  ''''''''  '^^^P-^^-l^  °f  Wharton's 

wit.?bisis  i;;"^^::::;:^^!;:';'!^  ^°  ^'^^  p'^-^^«^  ->  — t  o^  --ptanees, 

[503]  Hull,  Jan.  2nd,  1829. 

drTfts    dXd^'l  t  ^,^TV\™''^'  ^^'"*='  *  ^""tl^'^'  G-  F-  i'o'-'tus'  three 
drafts,  dated  Lubeck,   .3rd  .November,  at  two  months  due  6th  January, 

\^';^'^'''           ■■••..  £350     0  0 

Ida        ; 250     0  0 

Munster,  Grafe  &  Co.'s  draft,dated  Hambro','  7th  November;  ^^^     ^  ^ 

at  two  months,  due  10th  January  .             .             .             ]  139   11  5 


Qj,  Thos.  W^harton.  £1,039  11     5 

^a,^b     ■  •  .      £200     0     0 

Jtsill       ■  .  .        500     0     0 

ao-        •  •  .        427     8     3 

£1,127     8     3 
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At  the  same  time,  Wharton  paid  in  bills  and  cash  to  the  amount  of  11271.  8s.  3d., 
and  the  sums  of  10391.  lis.  5d.,  and  11271.  8s.  3d.,  were  passed  to  the  debit  and 
credit  respectively  of  Wharton's  account  with  the  plaintiffs. 

On  the  9th  Januarj^  Wharton  delivered  to  the  plaintiffs  an  account  of  acceptances, 
with  instructions  to  them  to  honor  the  .same,  which  instructions  were  in  the  following 
terms  : — 

Hull,  9th  Jan.  1829. 
Accepted  payable  to  Messrs.  Smith,  Payne,  &  Smith's,  C.  F. 
Rodbartus,  his  drafts,  dated  Lubeck,  10th  November — 
1  for  '  .  .  .  .  .      £275     0     0 

1  for  .  .  .  .  .         325     0     0 

Munster,  Grafe,  &  Co.,  Hambro',  their  draft, 
14th  November,  two  months,  due  17th 
January    .  .  .  .  .         289     0     0 


Cr. 

£176 

0 

7 

26 

10 

0 

33 

5 

0 

50 

0 

0 

25 

0 

0 

35 

0 

0 

100 

0 

0 

100 

0 

0 

100 

0 

0 

105 

0 

0 

105 

0 

0 

35 

0 

0 

£890 

15 

7 

£889     0     0 
Thos.  Wharton. 


[504]  At  the  same  time  Wharton  delivered  the  above,  he  also  paid  in  bills  and 
cash  value  8901.  15s.  7d.,  and  both  sums  were  in  like  manner  passed  to  account. 

On  the  16th  January,  1829,  Wharton  in  like  manner  delivered  to  the  plaintiffs 
an  account  of  other  acceptances,  with  the  like  instructions,  of  which  the  following 
is  a  copy  : — 

Hull,  16th  Jan.  1829. 
Accepted,  payable  at  Messrs.  Smith,  Payne,  &  Smith's, 
Tanner  &  Beckworth,  their  draft,  dated  18th  Septem- 
ber, at  four  months,  due  21st  January       £173  10     0 
C.  F.  Eodbartus'  5  drfts.  dated  Lubeck, 
1 7  Nov.,  at  2  mos.,  due  20  Jan. — 

viz.  1  for  £28  0  0 
1  for  260  0  0 
1  for  240  0  0 
1  for  200  0  0 
1  for  156  12     8 

884  12     8 

£1,124     0     0  John   Sugmund   Munn,  Lubeck,   his  draft, 

dated  17  Nov.,  2  months,  due  20  Jan.  68     8  10 


Bill  £191  18 

0 

471  10 

0 

Cash  300  0 

0 

60  2 

0 

100  10 

0 

Thos.  Wharton  £1126  11     6 

And,  at  the  same  time,  Wharton  paid  in  bills  and  cash,  value  11241.,  and  both 
were  in  like  manner  passed  to  account. 

On  the  21st  February,  1829,  Wharton  in  like  manner  delivered  to  the  plaintiffs 
an  account  of  other  acceptances  with  the  like  instructions,  of  which  the  following 


is  a  copy : 


Accepted,   payable  at  Messrs.   Smith,   Payne,   &   Smith's, 
Julien,  Brothers,  Copenhagen,  their  drafts,  dated  22nd 
Nov.,  at  3  months,  due  25th  Feb.  viz. 
£100     0     0 

300     0     0         One  for £600     0     0 

471   15     0         One  for     .             .                          .             .          412     5     0 
198  14     0  


£1,070     9     0 


£1,012     5     0 
Thos.  Wharton,  Hull,  21st  Feb. 
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[505]  And  on  this  last  occasion,  Wharton  paid  in  bills  and  cash,  value  10701    9s 
and  both  were  in  like  manner  passed  to  the  account.  "       '' 

In  all  these  instances  except  the  last  there  were  other  acceptances  included  in  the 

n  v',W.    f^    >T  P      °''  Tc^^'"?,^"  ^^'  '°"'  speculation.     All  the  acceptances  made 
pajable  at  hmith,  Payne,  &  Smith's,  were  duly  honored  bv  the  plaintifls  on  Wharton's 
account.     At  the  time  of  the  above  transactions,  the  plaintiffs  believed  the  above- 
mentioned  acceptances  to  be  Wharton's  individual  concern.     In  the  payment  of  1 1 271 
8s.  3d.,  made  by  ^^  harton  to  the  plaintiffs,  on  .3rd  Ja.niarv,  1829,  was  included  a  bill 
drawn  upon  and  accepted  by  the  defendant  Thompson,  for  4271.   8s.   3d    due  29th 
March  :  and  in  the  payment  of  10701.,  made  by  Wharton  to  plaintiffs,  21st'Februarv 
18  9,  was  included  a  bill  for  1981.  Us. ;  these  two  bills  were  entered  as  bills  to  thei^ 
:    U  tr"         ■'      ,  Pl?,'"t5«'  "-to  did  not  negotiate  them,  and  in  whose  hands  they 
st.l    remain  unpaid.     Both  these  bills  were  drawn  by  Wharton  on  Thompson,  and 
were   accommodation    bills    manufactured    between    them,    without   the    pri^■ity    or 
authority  of  Craven,  and  having  no  other  reference  to  the  joint  concern,  than  so  far 
as  It  might  be  presumed  to  be  for  the  purpose  of  enabling  Wharton  or  Thompson 
tt.r'ftTr-'/''  P^-;  "^r!"  '•e^P'^'^tive  contributions.     The  plaintiffs  did  not  kno^ 
hat  the  ! 'Is  drawn  by  A\  harton  on  Thompson  were  accommodation  bills.     On  the 
aWnn'ip?;.  A    '  ^.^^"'^P^o"  l^^fme  a  bankrupt,  and  about  the  same  time  Wharton 
^n  r  \VV,    .     ^?^?"c^'  and  also  became  bankrupt.     Since  the  bankru , ,tcy  of  Thompson 
and  \\  harton,  defendant  Craven,  including  what  he  had  previously  paid  towards  the 
joint  account  amounting  to  7961.  10s.  has  been  called  upon  and  obliged  to  pay  29001 
or  u'h5, .    °   the  several  cargoes  of  corn  came  to  the  hands  of  Wharton  or  Thompson', 
or  u  haitoi  s  and  Thompsons  assignees,  and  were  sold  by  them,  except  one  cargo 
S  trril    t  .f^V"T"''^-     The  plaintifls  first  discovered  the  corn  speculatfon 
betueen  [506]  Wharton,   rhorapson,  and  Craven,  under  the  bankruptcy  of  Wharton 
Independent  y  of  the  sum  of  6261.,  for  which  this  action  is  broughtAvharto,    Si 
continues  indebted  to  the  plaintiffs  in  the  sum  of  3241.  1 4s.  9d.     Up  to  21st  February 
IrilUrl  ",r'-  ^^  ^^'  T'-'^'  advanced  by  plaintiffs  to  Wharton,  which  can  be 
haced  to   the   joint   speculation,  was    38161.    13s.   2d.;    and  the  amount  of   similar 
the    u^'bilT'f  ^^  the  paintiffs  froni  Wharton  up  to  the  same  date,  exclusive  of 
the  two  bills  drawn  by  A\ harton  on  Thompson,  as  above  mentioned,  u-as  30701.  7s 
Ihe   case   then    set   out  the   accounts   of   Wharton    with    the    pl.-iintiffs    from    the 
loth    November,   1828,  to   the   close  of  the  account,  copied    from   Whartor  pasJ 

R.  C.  Hildyard,  for  the  plaintiffs.  The  plaintiffs  claim  the  sum  of  6261  2s  3d 
which  IS  part  of  a  cash  balance  against  Wharton,  and  for  which  he  had  given  the  two 
dishonored  bills  as  collateral  security.  They  seek  to  charge  the  defendant  Craven 
ZLTfuTl  ""'  "  P^'*"^''  ""'^  °"  ^^'  ''"''■"  °f  ^"""""'S  given  him  credit,  but  on  the 
of  whth  ;h  ^  T'  ■■'  ^""'^y  'nterested  in  the  profit  and  loss  on  the  transactions  out 
WhiJ  nn  «  '^^'^"<=%".'  f=^\'°"'-  of  the  plaintiffs  arose.  The  two  defendants  and 
^LnTtn  o  f  ?^I?  '"  \^°'-'^  speculation,  and  they  appointed  Rodbartus  as  their 
nf  mrtln?hf"f  ,"  speculation.  It  is  expressly  stated  in  the  case  that  there  was 
no  partnership  fund,  and  therefore  it  was  necessary  that  Rodbartus  should  raise  the 

amboHTpH         ^  amount  of  more  than  30001.     But   Rodbartus  was   not  only 

authorized  by  the  necessity  of  the  case,  but  he  had  an  express  authority  as  agent  to 

01  he^roin)  *°";'™^5'  'T  ''  '^^  •^^'"''  time  informed  that  the  speculation  was 
on  the  joint  account  of  the  three,  which  is  found  by  the  case  to  have  been  true 
thel IS'  '  therefore  were  connected  with  these  bill  transactions;  and  as  far  as 
hese  bills  are  concerned,  Wharton  may  be  considered  as  the  firm  of  the  [507]  three 
joint  speculators  ;  or  Rodbartus  was  instructed  to  draw  on  Wharton,  for  the  piirposes 
of  the  joint  .speculation.     South  Carolina  Bank  v.  Case  (8  B.  &  C.  427)  is  in  pohit 

ment'^f  tU'fi  ''T'  f  '^  P^/'"\^  '''^''^'"t  in  America  was  held  to  be  the  indorse^ 
ment  of  the  firm  in  England,  and  to  bind  the  partners  in  England. 

that  WrnM  R  H  J'''  l''l\^'^:o^i^l^^^^k  v.  Case,  the  Court  of  King's  Bench  thought 
bv  L  tnH  ^"tl.r  Clough  had  virtually  an  authority  to  pledge  the  credit  of  the  firm 
by  an  indorsement  ,n  his  own  name.  That  portion  of  the  business  of  the  house  which 
was  earned  on  in  America  was  carried  on  in  his  name.] 

Wharton  s  acceptances  in  the  present  case  were  the  acceptances  of  the  firm,  and 
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the  advance  of  money  by  the  plaintiffs  to  take  them  up,  was  a  lending  and  advance  of 
money  to  the  three.  Again,  it  is  clear  that  these  bill  transactions  were  merely  a  mode 
of  paying  the  agent  abroad,  who  might  have  sued  each  individual  of  the  three.  This 
therefore  was  an  advance  to  all. 

[Bayley,  B.  If  you  advance  for  the  use  of  all  at  the  instance  and  upon  the  credit 
of  one,  can  you  sue  all  1] 

All  the  partners  appear  to  have  acquiesced  in  this  mode  of  paying  the  agent.  In 
Denivn  v.  Rodic  (3  Camp.  493),  one  of  several  partners,  with  the  privity  of  the  others, 
drew  bills  in  his  own  name  upon  the  partnership,  in  favour  of  persons  who  advanced 
him  the  amount,  which  he  applied  to  the  partnership  use  ;  and  Lord  Ellenborough  held, 
that,  though  the  members  of  the  partnership  were  not  liable  on  the  bills,  they  were 
liable  as  being  jointly  indebted  to  the  same  amount,  as  for  money  lent,  or  money  had 
and  received. 

[Bayley,  B.  Because  it  was  considered  that  a  virtual  authority  to  raise  money  was 
to  be  inferred  from  the  course  of  dealing  abroad,  which  was  adopted  by  the  partners 
in  this  country.  The  plaintiffs  in  this  case  are  merely  the  agents  of  one  of  the 
buyers.  Can  they  be  said  to  have  furnished  money  for  the  use  of  all,  at  the  instance 
of  all  ?1 

[508]  The  defendants  adopted  all  Wharton's  transactions.  They  made  some  pay- 
ments. It  does  not  appear  that  the  defendant  Craven  was  ignorant  that  Wharton 
carried  on  these  transactions  by  means  of  advances  from  the  plaintiff's.  The  three 
joint  speculators  were  saved,  by  these  very  advances,  from  being  sued  for  the  corn  by 
the  sellers,  who  had  a  clear  right  of  action  against  them  for  the  amount. 

Coltman,  for  the  defendant  Craven,  was  stopped  by  the  Court. 

Lord  Lyndhurst,  C.  B.  It  was  agreed  that  each  of  these  three  persons  should 
contribute  a  third,  for  the  purposes  of  this  joint  speculation.  It  is  expressly  found  by 
the  case,  that  Craven  did  conti'ibute  his  share.  Nothing  is  stated  on  the  case  which 
tends  to  shew  that  Craven  knew  how  the  other  two-thirds  were  raised  by  Wharton 
and  Thompson,  his  partners  in  this  transaction.  How  could  he  know  that  they  did 
not  meet  their  shares  with  funds  of  their  own  1  He  might  suppose  that  Wharton,  to 
whom  the  corn  was  consigned,  might  raise  his  share  on  the  security  of  the  proceeds. 
In  point  of  fact,  Wharton  raised  the  money  from  the  plaintiffs  on  his  own  credit,  but 
it  does  not  appeal'  that  he  had  Craven's  authority  for  so  doing,  nor  is  it  found  that 
Craven  had  any  knowledge  of  his  proceedings  in  this  respect. 

Bayley,  B.  If  I  supply  my  agent  with  money,  which  he  misapplies,  and  raises 
money  elsewheie,  can  the  person  from  whom  he  obtains  the  money  sue  me  for  the 
amount"?  If  this  had  been  a  claim  by  the  seller  of  the  corn,  no  doubt  he  would 
have  been  entitled  to  proceed  against  all  the  parties,  and  might  have  called  upon  them 
all  for  payment.  It  is  not  a  claim  by  the  seller,  but  by  the  person  who,  as  between 
the  parties  themselves,  is  the  mere  hand  by  which  the  money  is  advanced.  Wharton 
having  given  collateral  security,  the  plaintiffs,  as  his  agents  and  on  [509]  his  credit, 
not  knowing  anything  of  the  other  parties,  pay  the  money,  and  pay  it  in  discharge  of 
that  which  is  the  individual  debt  of  their  principal,  and  of  him  alone.  As  agents  they 
had  no  notice  that  they  made  the  payment,  except  on  the  individual  behalf  of  Wharton  ; 
he  only  was  trusted,  and  the  advances  were  made  on  his  credit  alone ;  the  plaintiffs 
were  not  deluded  by  the  prospect  of  a  partnership  security,  and  the  claim  must  be 
restricted  to  Wharton  alone.  See  what  a  situation  the  defendant  Craven  would  be 
placed  in  were  it  otherwise;  he  was  justified  in  supposing  that  Wharton's  share  was 
raised  out  of  his  own  funds.  He  finds  that  all  the  bills  are  honoured  when  they 
became  due,  with  funds  which  he  would  naturally  conclude  were  really  the  funds  of 
Wharton  ;  and  to  my  mind,  it  would  be  most  unjust  if,  after  a  lapse  of  time,  Craven 
having  settled  the  full  amount  of  what,  as  between  himself  and  Wharton,  he  was  bound 
to  pay,  a  third  peison  were  allowed  to  come  forward  and  say,  "I  advanced  the  money 
on  the  credit  of  Wharton  only,  but  I  find  that  it  was  applied  in  payment  of  your 
liabilities,  and  therefore  I  look  to  you."  A  party  is  not  liable  as  a  partner,  except  he 
give  to  his  partner  express  or  implied  authority  to  pledge  his  credit  in  the  transaction 
out  of  which  the  claim  arises.  Now,  what  authority  does  Craven  appear  to  have 
given  to  Wharton  to  borrow  this  money  from  the  plaintiffs  1  It  is  not  sufficient  to  say, 
that  Craven  was  relieved  from  a  liability  ;  for,  your  payment  of  my  debt  does  not 
make  me  your  debtor,  unless  the  payment  be  made  at  my  request.     The  partnership 
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was  not  liable  unless  Wharton  had  an  authority  from  them  to  borrow ;  and  no  such 
authority,  express  or  implied,  exists  in  the  present  case. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  defendant  Craven.(a) 

[510]  DuCKETT,  Bakt.  i'.  Williams.  Exch.  of  Pleas.  1831. — Under  the  4th  section 
of  the  statute  1  W.  4,  c.  22,  the  power  of  the  Courts  at  W^estminster  to  issue 
commissions  for  the  examination  of  witnesses  abroad,  is  not  confined  to  eases 
where  the  witnesses  reside  within  the  King's  dominions. 

[See  further,  2  C.  &  M.  348  ;  4  Tyr.  240.] 

After  plea  pleaded,  but  before  issue  was  joined,  R.  V.  Richards  for  the  defendant, 
upon  an  affidavit  that  material  witnesses  resided  in  France,  obtained  a  rule,  under  the 
Stat.  1  W.  8,  c.  22,  s.  4,  to  shew  cause  why  a  commission  should  not  issue  to  examine 
witnesses  in  France,  and  the  trial  of  the  cause  be  stayed  until  the  commission  should 
be  returned. 

Sedgwick  shewed  cause  and  contended,  that  the  authority  of  tlie  Court  under  the 
4th  section  of  the  statute  was  by  the  first  section  confined  to  cases  where  the  witnesses 
resided  within  the  King's  dominions  ;  and  that  this  was  manifest  from  the  wording  of 
the  first  section,  which  confined  the  authority  to  places  within  the  King's  dominions, 
but  ext€nded  it  to  all  causes  of  action  wheresoever  the  same  might  arise,  provided  the 
action  was  commenced  in  the  Courts  at  Westminster. 

Richards,  contra,  submitted  that  the  object  of  the  statute  was  to  enable  Courts  of 
common  law  to  do  that  which  formerly  could  only  be  done  through  the  intervention 
of  a  Court  of  equity  ;  tliat'the  first  clause  extended  the  provisions  of  the  stat.  1 3  Geo.  3, 
c.  6-i,  to  other  parts  of  his  Majesty's  dominions,  and  the  fourth  vested  in  the  Judges 
a  discretionary  power  to  issue  a  commission  to  other  countries.  He  mentioned  the 
case  of  SliO'vi/  v.  ShMli  (9  Vlay,  183 1),  in  which  the  Court  of  King's  Bench  had 
issued  a  commission  for  the  examination  of  witnesses  in  France. 

Bayley,  B.  It  is  very  desirable,  particulaily  in  cases  upon  policies  of  insurance, 
that  the  Courts  of  common  law  [511]  should  have  the  power  of  issuing  commissions 
for  the  examination  of  witnesses  into  all  countries  ;  and  with  a  view  to  confer  this 
power  upon  Courts  of  law,  the  statute  in  question  was  passed.  By  the  stat.  13  Geo.  3, 
c.  63,  s.  44,  power  is  given  to  any  Court,  in  which  an  action  is  depending,  to  provide 
and  award  a  writ  in  the  nature  of  a  mandamus  to  the  Judges  in  India  for  the  examina- 
tion of  witnesses.  Under  that  statute  the  mandamus  issues  to  the  Judges,  and, 
having  that  provision  in  view,  this  statute,  by  the  first  section,  extends  that  provision 
to  all  places  within  his  Majesty's  dominions.  Under  the  first  section,  a  writ  in  the 
nature  if  a  mandamus  must  be  directed  to  the  Judges  within  his  Majesty's  dominions. 
Now,  if  it  were  intended  to  confine  the  act  to  places  within  his  Majesty's  dominions, 
the  first  section  would  seem  to  be  an  adequate  provision,  and  there  would  be  no 
occasion  to  make  provision  for  the  examination  of  witnesses  under  any  other  com- 
mission. But  the  fouith  section  provides,  that  it  shall  be  lawful  to  and  for  each  of 
the  Courts  at  Westminster,  &c.,  to  order  a  commission  to  issue  for  the  examination  of 
witnesses  on  oath,  at  any  place  or  places  out  of  the  jurisdiction  of  the  Court  where 
the  action  shall  be  depending.  Why  is  a  limited  construction  to  be  put  upon  these 
words,  or  why  should  the  words  "  at  any  place  or  places  "  be  limited  to  places  within 
his  Majesty's  dominions?  If  the  necessity  of  the  case,  or  natural  justice,  required  it, 
of  course  it  would  be  the  duty  of  the  Court  so  to  control  the  general  import  of  these 
words.  But  does  natural  justice  i-equire  it?  Is  it  not  expedient  that  the  Court 
should  have  the  power  of  examining  witnesses  who  may  not  be  within  his  Majesty's 
dominions!  Suppose  an  insurance  to  be  made  upon  the  life  of  a  person  resident 
abroad  :  if  it  were  necessarj'  to  prove  that  the  life  was  insurable,  to  whom  would  you 
resort  but  to  persons  lesident  abroad  1  and  yet  such  persons  could  not  be  compelled 
to  come  to  this  cotmtry  to  be  examined.  Again,  if  a  foreign  ship  be  insured  in  this 
country,  or  a  ship  be  lost  [512]  on  a  foreign  coast,  the  testimony  of  witnesses  resident 

(a)  In  the  event  of  a  decision  for  the  defendant  Craven,  the  plaintiffs  were  to  pay 
the  costs  of  the  reference  and  award  ;  and,  upon  the  application  of  Coltman,  the  Court 
directed  that  they  should  also  pay  the  costs  of  the  special  case. 
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abroad  may  be  desirable,  and  yet  thei'c  may  be  great  difficulty  in  obtaining  the 
testimony  of  such  witnesses,  if  a  narrow  construction  be  put  upon  this  statute.  It 
seems  to  me  that  the  act  would  fall  short  of  the  beneficial  intention  of  the  Legislature, 
to  be  gathered  from  its  language,  were  we  to  say  that  it  was  confined  to  the  examina- 
tion of  witnesses  in  places  within  his  Majesty's  dominions.  The  act  may  not  be 
obligatory,  and  the  Court  may  exercise  a  discretion,  to  be  regulated  liy  the  circum- 
stances of  each  case,  whether  it  will  issue  a  commission  ;  but  I  do  not  think  that  the 
power  of  the  Court  to  issue  a  commission  is  confined  to  places  within  his  Majesty's 
dominions.  AVe  are  confirmed  in  this  construction  by  the  course  which  has  been 
adopted  by  the  Court  of  King's  Bench. 

Garrow,  B.,  was  of  the  same  opinion. 

Vatjghan,  B.  I  consider  this  to  be  a  remedial  law,  and  that,  as  such,  it  should 
be  construed  largely.  Indeed,  the  provisions  of  the  4th  section  would  be  nugatory, 
did  they  not  apply  to  a  case  like  the  present.  The  1st  section  provides  for  all  places 
within  his  Majesty's  dominions  ;  but  the  -Ith  vests  in  the  Judges  a  discretion  to  issue 
a  commission  to  any  place  or  places  out  of  the  jurisdiction  of  the  Court,  'i'he  issuing 
of  the  commission  must  depend  upon  the  discretion  of  the  Court.  But  to  say  that 
the  4th  section  only  extends  to  places  within  his  Majesty's  dominions,  would  defeat 
the  plainly  expressed  intention  of  the  Legislature. 

BoLLAND,  B.  I  entirely  agree  with  the  rest  of  the  Court.  It  is  impossible  not  to 
see  that  the  policy  of  this  act  is  to  avoid  the  difficulty  in  which  parties  formerly  were, 
who  were  desirous  of  examining  witnesses  abroad.  Before  this  statute,  the  examina- 
tion could  onl}^  be  obtained  [513]  (except  by  consent)  through  a  Court  of  equity ;  and 
if  the  defendant  were  desirous  of  obtaining  the  examination,  he  must  have  moved  to 
stay  the  trial  in  the  Court  of  law.  I  am  aware  of  the  difficulty  of  executing  such  com- 
missions, and  of  examining  witnesses  abroad  ;  but  it  frequently  happens,  that  witnesses 
who  are  unwilling  to  visit  this  country,  may  be  ready  to  give  their  testimony  if 
examined  abroad  ;  and  the  parties  are  not,  merely  on  account  of  the  difficult}',  to  be 
deprived  of  their  legal  rights. 

Rule  absolute,  (a) 


Simons  I'.  Folkenham.  Exch.  of  Pleas.  1831. — Where  issue  is  joined  in  an  issuable 
term  in  a  country  cause,  and  no  notice  of  trial  is  given  for  the  ensuing  assizes, 
the  defendant  cannot  move  for  judgment  as  in  case  of  a  nonsuit,  until  the  term 
next  after  the  second  assizes. 

[S.  C.  1  Tyr.  501 ;  9  L.  J.  Ex.  (0.  S.)  191.] 

This  was  a  country  cause,  in  which  issue  was  joined  in  Hilary  Term,  but  no  notice 
of  trial  was  given  for  the  ensuing  assizes.  A  rule  nisi  for  judgment  as  in  case  of  a 
nonsuit  having  been  obtained  in  this  term — 

Sir  William  Owen  shewed  cause,  and  contended,  that  the  motion  was  premature. 
He  cited  the  case  of  Ktdward  v.  JVaij  (13  Price,  453),  and  the  rule  of  Court,  Easter 
Term,  1824  (M'Clel.  708),  by  which  it  is  ordered  that  no  rule  for  judgment  as  in  ciise 
of  a  nonsuit  be  granted  in  the  next  term  after  issue  joined,  unless  the  plaintift'  has 
given  notice  of  trial,  and  neglected  to  proceed  to  trial ;  and  contended,  upon  the 
authority  of  Croidi:y  v.  Dean  (ante,  p.  18),  and  Spiers  v.  Parker  (ib  n.),  that  the  [514] 
plaintift'  had  been  guilty  of  no  default,  issue  having  been  joined  in  Hilary  Terra,  an 
issuable  term,  and  no  notice  of  trial  given  for  the  next  assizes. 

Bayley,  B.  If  issue  is  joined  in  the  term  immediately  before  the  assizes,  and  a  rule 
of  Court  directs  that  judgment  as  in  case  of  a  nonsuit  shall  not  be  granted  in  the 
next  term  after  issue  joined,  unless  notice  of  trial  has  been  given,  it  is  clear,  upon 
everv  principle  of  common  sense,  that  judgment  as  in  case  of  a  nonsuit  cannot  be 
moved  foi'  in  a  county  cause,  where  no  notice  of  trial  has  been  given,  until  the  term 
after  the  second  assizes.  The  lule  means,  that  you  cannot  move  for  judgment  as  m 
case  of  a  nonsuit,  where  no  notice  of  trial  has  been  given,  in  a  town  cause,  until  the 


(a)  The  terms  were  to  be  settled  by  the  counsel,  and  if  they  could  not  agree,  a 
further  application  was  to  be  made  to  the  Court.  See  the  form  of  the  affidavit,  order, 
and  commission.     Price,  Praet.  App.  559-568. 
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second  term  after  that  in  which  issue  is  joined  ;  and,  in  a  country  cause,  until  the 
term  after  the  second  assizes  after  issue  joined. 
Eule  discharged,  with  costs. 

Page  r.  Carew.  Exch.  of  Pleas.  1831.— A  subpcsna,  tested  the  9th  May,  and 
served  on  the  19th,  required  the  defendant  to  appear  "on  Monday,  the  2 1st  day 
of  March  instant : " — The  Court  refused  to  set  aside  the  service. 

[S.  C.  9  L.  J.  Ex.  (0.  S.)  192.] 

John  Jervis  moved  to  set  aside  the  service  of  the  copy  of  the  subpcBiia  in  this 
cause.  The  process  was  tested  the  9th  May,  was  served  upon  the  19th  of  the  same 
month,  and  required  the  defendant  to  appear  before  the  Barons  on  Monday,  the  21st 
day  of  March  instant. 

Per  Curiam.  The  process  cannot  mislead  ;  in  its  present  form  it  is  inconsistent, 
but  if  the  words  "  of  March  "  be  rejected,  it  will  stand,  that  the  defendant  is  to  appear 
on  the  21st  instant,  which,  by  reference  to  the  teste,  is  the  month  of  May.  The 
word  instant  could  not  be  rejected,  because  the  23rd  of  March  is  not  in  term. 

Kule  refused. 


[515]  Doe  d.  Lewis  v.  Thojus  Preece.  Excb.  of  Pleas.  1831.— Upon  the  trial 
of  an  ejectment,  the  landlord  (defendant)  proposed  to  call  the  tenants  in 
possession  of  different  parts  of  the  property,  upon  whom  ejectments  had  been 
served,  to  prove  an  adverse  possession ;  but  they  were  held  to  be  incompetent : 
and  the  Court  refused  to  enter  into  the  question,  whether  thej'  were  competent 
to  prove  the  possession  of  each  other,  because  the  distinction  had  not  been  pointed 
out  at  the  trial,  but  intimated  an  opinion  that  they  were  not  competent  for  any 
purpose. 

[S.  C.  1  Tyr.  410.] 

Ejectment.  The  tenants  in  possession  were  C.  Preece  and  T.  Mutlow,  who  were 
served  with  declarations  in  ejectment,  and  appeared  ;  but  the  defendant  was  after- 
wards permitted  to  come  in  and  defend  as  landlord.  C.  Preece  had  been  in  possession 
of  all  the  property  for  nearly  forty  years,  up  to  the  year  1826,  when  she  let  a  part  to 
Mutlow.  When  the  cause  was  tried,  at  the  last  Lent  Assizes  for  Herefordshire,  before 
Mr.  Justice  Park,  Godson,  for  the  defendant,  proposed  to  call  the  tenants  in  possession 
to  prove  an  adverse  possession  against  the  lessor  of  the  plaintiff;  but  the  competency 
of  these  witnesses  was  objected  to,  because,  by  giving  evidence  for  the  plaintiff,  they 
were  upholding  their  own  possession;  Doe  d.  Foster  v.  JVilliams  (Cowp.  621);  and 
also,  because,  being  identified  with  the  defendant,  a  judgment  against  him  would  be 
evidence  against  them  in  an  action  for  mesne  profits,  particularly  in  the  case  of 
C.  Preece,  who  held  the  whole  property  until  the  year  1826.  The  witnesses  were 
rejected,  and  the  lessor  of  the  plaintiff  had  a  verdict. 

In  Easter  Term,  Godson  obtained  a  rule  nisi  for  a  new  trial,  contending,  that,  as 
the  landlord  was  the  only  defendant  on  the  record,  the  tenants  were  admissible,  at 
least  to  prove  the  possession  of  each  other,  as  they  could  only  be  liable  respectively 
for  the  mesne  profits  of  that  part  which  each  held. 

Russell,  Serjt.,  who  was  to  have  shewn  cause  with  Talfourd,  after  stating  that  it 
was  proposed  to  examine  the  witnesses  without  any  qualification,  was  stopped  by  the 
Court,  who  called  upon — 

[516]  Godson,  to  support  his  rule.  He  admitted  that,  although  he  intended  to 
confine  the  testimony  of  the  witnesses  to  the  occupation  of  each  other,  and  did  not 
intend  to  examine  them  as  to  their  own  occupation,  he  had  not  drawn  the  attention 
of  the  learned  Judge  to  that  distinction. 

Lord  Lyndhurst,  C.  B.  If  you  did  not,  at  the  trial,  state  the  distinction  which 
you  now  say  was  passing  in  your  mind,  you  cannot  make  that  distinction  the  ground 
for  a  new  trial.  You  should  have  stated  at  the  trial  the  mode  in  which  you  proposed 
to  use  the  evidence  of  the  witnesses. 

Bayley,  B.  You  cannot  call  a  person  as  a  general  witness,  and  afterwards,  upon 
his  rejection,  say  that  he  was  intended  for  a  particular  purpose  only.     However,  no 
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injustice  is  done  to  tbe  defendant ;  for,  in  reality,  these  witnesses  were  identified  with 
the  premises  and  with  the  defendant,  and,  being  tenants  in  possession  at  the  time  the 
ejectment  was  brought  and  served,  the  judgment  in  ejectment  would  be   evidence 
against  them  of  the  title  of  the  lessor  of  the  plaintiff,  in  an  action  for  mesne  profits. 
Rule  discharged. 


Anonymo^ts.     Exch.  of  Pleas.     18.31. — Bail  who  live  within  ten  miles  of  the  city  of 
London  or  Westminster,  must  justify  in  person,  and  not  by  affidavit. 

Richards  moved  to  justify  bail  by  affidavit.  One  of  the  bail  was  described  as 
residing  in  Somers  Town. 

Sir  W.  Owen  submitted  that  the  bail  should  justify  in  person,  and  referred  to  the 
Stat.  4  W.  &  M.  c.  4,  s.  2. 

The  Master  said,  that  the  practice  was  conformable  to  the  statute  ;  and  upon 
payment  of  costs  further  time  was  allowed  for  the  bail  to  justify  in  person. 


[517]  Thomas  v.  Elder.  Exch.  of  Pleas.  1(^31. — Quaere,  whether  a  distringas 
under  the  statute  may  issue  immediately  upon  the  return  of  the  venire. — Semble, 
that  the  time  within  which  a  distringas  may  issue  after  the  return  of  the  venire, 
is  in  the  discretion  of  the  Court. 

[S.  C.  1  Tyr.  496.] 

The  venire  facias  ad  respondendum  in  this  ease  was  returnable  on  the  23rd  May. 
The  defendant  resided  in  Middlesex.  On  the  25th,  White  moved  for  a  distringas, 
which  was  granted.  1  he  officer  hesitated  to  issue  the  writ.  According  to  the  old 
practice,  before  the  stat.  7  &  8  Geo.  4,  c.  71,  s.  5,  the  defendant  had  four  days  from 
the  return  of  the  venire  to  appear,  after  execution  of  the  process  of  venire,  either  by 
personal  service  of  the  Sheriff's  warrant  or  summons  on  the  party,  or  by  leaving  it 
at  his  place  of  abode  :  by  the  statute,  where  the  defendant  is  served  personally  with 
the  venire,  he  has  eight  days  to  appear  after  the  return  thereof :  and  the  doubt  was, 
whether  four  or  eight  days  should  elapse  after  the  return  of  the  venire  before  the 
distringas  under  this  statute  issued  ;  or  whether  the  distringas  might  issue  immediately, 
upon  the  return  of  the  venire. 

White  contended,  that,  upon  the  terms  of  the  statute,  it  might  issue  immediately  ; 
and  that  the  words  "  within  eight  days  after  the  return  thereof,"  applied  to  the  return 
of  the  distringas  and  not  to  the  return  of  the  venire,  which  could  not  be  personally 
served. 

Bayley,  B.  The  meaning  of  the  statute  may  be  this — where  the  defendant  is 
personally  served  with  original  process,  the  plaintiff  may,  if  the  defendant  does  not 
appear  within  eight  days,  appear  for  him  ;  or,  if  a  distringas  issue  under  an  order  of 
the  Court,  and  be  executed,  then,  within  eight  daj's  after  the  return  of  the  distringas, 
the  plaintiff  may  appear  for  the  defendant :  reddendo  singula  singulis  eight  days  after 
the  return  of  process  personally  served,  and  eight  days  after  the  leturn  of  the  distringas. 
Before  the  [518]  statute,  the  defendant  was  summoned,  and  the  distringas  could  not 
issue  till  four  days  after  the  return  of  the  venire.  The  statute,  however,  is  not 
obligatory  upon  the  Court.  It  leaves  them  to  exercise  a  sound  discretion  ;  and,  if 
they  think  the  plaintiff  comes  too  hastily,  they  may  delay  the  distringas  for  a  reason- 
able time.  I  do  not  however  think  it  necessary  to  lay  down  any  general  rule,  because 
I  think  that  the  time  within  which  the  distringas  should  issue  is  a  matter  properly 
within  the  discretion  of  the  Court.  If  the  defendant  is  served  personally,  the  plaintiff 
may  enter  an  appearance  within  eight  days ;  but,  if  he  keeps  out  of  the  way,  he  may 
in  one  view  of  the  case  gain  additional  time.  We  do  not  propose  to  give  any  opinion 
now  upon  this  point,  because  it  is,  with  several  others,  under  the  consideration  of  the 
Judges  of  the  Court ;  but  the  distringas  in  this  case  may  now  issue,  this  being  the 
eighth  day  after  the  return  of  the  venire. 

Rule  accordingly. (a) 

(a)  No  opinion  was  expressed  upon  this  point  during  the  term. 
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Field  v.  Radden.     Exch.  of  Pleas.     1831.— Time  of  issuing  a  distringas. 

In  Michaelmas  Term,  John  Jervis  obtained  a  distringas  before  eight  days  after 
the  return  of  the  venire.  The  officers  would  not  draw  up  the  rule  ;  and  now,  the 
eight  days  having  expired,  he  moved,  that  the  distringas  might  issue,  with  a  view  to 
obtain  the  opinion  of  the  Court  as  to  the  time  when  the  distringas  might  be  issued. 

The  branch  of  the  5th  section  of  the  statute  7  &  8  Geo.  4,  c.  71,  which  gives  the 
distringas,  imposes  no  limitation  as  to  the  time  within  which  the  distringas  is  to  issue. 
Eight  days  must  elapse  before  an  appearance  is  entered  ;  [519]  but  that  must  mean 
after  the  return  of  a  writ  personally  served,  or  of  the  distringas  issued  under  the  former 
branch  of  the  section  ;  for,  otherwise,  a  party  who  fraudulently  keeps  out  of  the  way, 
which  the  issuing  of  a  distringas  assumes,  would  be  in  a  better  situation  than  a  party 
pei-sonally  served  ;  for,  he  would  have  either  twelve  or  sixteen  days  to  appear, 
according  as  the  Court  should  adopt  the  ancient  practice  of  proceeding  by  venire  or 
distringas,  or  what  is  said  to  be  the  construction  of  the  act  of  Parliament. 

Per  Curiam.  The  eight  days  have  expired,  and  the  writ  may  now  issue.  It  is 
reasonable  that  the  defendant  should  have  some  time  to  appear ;  but  we  will  not  now 
express  any  opinion  upon  the  construction  of  the  statute. 

Kule  accordingly. 

HA^^-KES  AND  Another,  Assignees  of  Stephen  Dunn,  i:  Samuel  Dunn.  Exch.  of  Pleas. 
1831. — The  agent  of  a  bankrupt  who  has  made  himself  responsible  for  the  price  of 
goods,  may  stop  them  in  transitu.  But  if,  after  they  have  reached  a  certain  place, 
he  give  them  a  new  destination  in  furtherance  of  the  bankrupt's  business,  and  in 
the  course  of  the  bankrupt's  trade,  when  they  arrive  at  the  place  of  such  destina- 
tion, they  vest  in  the  bankrupt,  and  pass  to  his  assignees. — A  defendant  received 
from  A.  some  bacon,  really  the  property  of  a  bankrupt,  and  the  messenger  under 
the  commission  asked  him  if  he  had  not  got  some  bacon  of  the  bankrupt ;  to 
which  be  replied  that  he  had  some  belonging  to  A.  ;  upon  which  the  messenger 
desired  him  to  take  care  of  it,  and  not  part  with  it,  as  more  would  be  heard  of  it. 
Afterwards  the  defendant  allowed  the  bacon  to  be  returned  by  A.  to  the  person 
from  whom  A.  had  received  it : — Held,  that  this  was  evidence  of  a  conversion. 

[S.  G.  1  Tyr.  413  ;  9  L.  J.  Ex.  (0.  S.)  184.] 

Trover  for  bacon.  At  the  trial,  before  Taunton,  J.,  at  the  last  Lent  Assizes  for 
the  county  of  Somerset,  the  following  appeared  to  be  the  facts  of  the  case : — The 
plaintiff's  were  assignees  of  Stephen  Dunn,  under  a  commission  of  bankrupt,  dated 
ISth  May,  1830,  and  the  assignment  to  them  was  dated  18th  June,  1830.  The  bank- 
[520]-rupt  had  removed  from  Wiveliscombe  to  Exeter  about  the  year  1823.  He 
changed  his  residence  six  or  seven  times,  and  carried  on  different  trades  in  Exeter. 
In  the  month  of  June,  1829,  he  removed  to  a  shop  in  Fore  Street,  Exeter,  to  which 
his  son  Edwin  and  his  daughter  Anne  had  removed  a  few  months  before,  and  in 
which  the  business  of  a  cheese,  bacon,  and  flour  shop  was  carried  on,  the  name 
of  E.  Dunn  &  Co.  being  over  the  door.  Edwin  was  aged  eighteen,  and  Anne 
twenty-two. 

It  appeared  that  one  Shepherd,  a  provision  dealer  and  grocer  at  Plymouth,  at  the 
end  of  1829,  and  through  1830,  had  supplied  Edwin  Dunn  with  bacon.  On  the 
1st  June,  1830,  he  sent  him  the  two  bales  of  bacon  in  question,  by  the  waggon  from 
Plymouth,  directed  to  E.  Dunn  &  Co  ,  Exeter.  This  bacon  arrived  at  the  waggon 
warehouse  at  Exeter,  but  never  was  taken  to  the  Fore  Street  shop.  E.  Dunn  met  it 
at  the  waggon  office,  and  his  father  being  then  in  prison,  he  sent  it  on  to  his 
uncle,  the  defendant,  at  Wiveliscombe;  at  which  place,  it  appeared,  that  E.  Dunn  had 
before  obtained  some  orders  for  bacon.  The  messenger  under  the  commission  went, 
on  the  8th  June,  to  the  defendant  at  Wiveliscombe,  and  told  him,  that  he  came  for 
some  bacon  which  had  belonged  to  Stephen  Dunn,  the  bankrupt,  and  asked  him  if  he 
had  not  got  it.  The  defendant  said  that  he  had  some,  but  none  that  belonged  to 
Stephen  Dunn  ;  it  had  come  from  Edwin's  and  Anne's  shop  in  Exeter.  The  messenger 
told  him  to  take  care  of  it,  and  not  to  part  with  it,  as  more  would  be  heard  of  it ;  and 
told  him  who  he  was,  and  shewed  him  his  warrant.  The  messenger  went  again  to  the 
defendant's  on  the  29th,  and  asked  him  again  for  the  bacon.     He  then  said,  that  he 
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had  sent  it  back  to  the  place  from  whence  it  came.  In  point  of  fact,  the  bacon  had 
been  sent  back  to  Exeter,  and  Shepherd,  the  vendor,  had  obtained  possession  of  it  at 
the  waggon  office  at  Exeter  on  paying  the  carriage. 

The  fiefence  being  that  the  shop  was  bona  fide  carried  [521]  on  by  the  children  of 
the  bankrupt,  the  learned  Judge  left  that  point,  on  the  facts,  to  the  Jury,  holding 
that  what  took  place  at  Wiveliscorabe  was  a  sufficient  cotiversion,  and  telling  the 
jury,  if  they  thought  the  business  and  stock  in  trade  in  the  shop  in  Fore  Street 
were  I'ealiy  the  property  of  Stephen  Dunn,  that  they  ought  to  find  for  the  plaintiffs. 

The  Jury  having  found  a  verdict  for  the  plaintiffs,  damages  81.,  Wilde,  Serjt., 
in  Easter  Term  last,  obtained  a  rule  for  a  new  trial,  on  two  grounds — first,  that 
there  was  no  conveision ;  and  secondly,  that,  as  the  bacon  had  never  been  delivered 
at  the  shop,  and  had  been  supplied  on  the  credit  of  E.  Dunn,  and  had  received  a 
new  destination  from  E.  Dunn,  it  could  not  pass  to  the  assignees ;  or,  at  least,  they 
could  not  claim  it  without  indemnifying  him.  On  the  first  point,  Alexander  v.  Smithey 
(5  B.  &  Aid.  247),  Green  v.  Dwnn  (.3  Camp.  215,  n.),  and  Wilson  v.  Anderton  (1  B.  & 
Ad.  450),  were  cited. 

Crowder  and  FoUett  now  shewed  cause.  On  the  evidence  in  the  cause,  the  Jury 
entertained  no  doubt  but  that  the  property  and  business  in  the  shop  belonged  to  the 
bankrupt,  and  that  the  possession  and  apparent  ownership  of  the  children  were 
colourable  and  fraudulent.  Then,  what  was  there  to  distinguish  the  bacon  in 
question  from  that  in  the  shop?  The  whole  was  in  the  order  of  the  bankrupt; 
and  Edwin,  the  son,  merely  acted  as  his  father's  agent.  He  forwarded  the  bacon 
exactly  as  his  father  would  have  done,  and  in  pursuance  and  furtherance  of  the 
business  of  the  shop.  It  was  in  evidence,  that  E.  Dunn  had  been  before  over  at 
Wiveliscombe,  and  had  obtained  orders  for  bacon.  Secondlj',  the  learned  Judge 
was  right  in  considering  that  the  facts  proved  amounted  to  a  conversion.  The 
messenger'  shewed  the  defendant  his  warrant,  and  demanded  the  bacon  ;  and  when 
the  defendant  said  that  it  had  come  fi'om  [522]  the  shop  of  Edwin  and  Anne,  the 
messenger  desired  him  to  take  care  of  it  and  not  to  part  with  it,  as  more  would  be 
heard  about  it.  When  the  messenger  returned  subsequently,  he  found  that  the 
defendant  had  sent  it  away.  Surely,  if  the  demand  and  the  conduct  of  the  defen- 
dant on  the  first  occasion  did  not  amount  to  a  conversion,  the  subsequently  parting 
with  the  bacon,  after  notice,  was  a  conversion.  It  was  put  by  the  other  side,  that 
he  wished  to  have  nothing  to  do  with  it,  and  that  he  could  not  be  made  a  bailee 
against  his  will.  He  must,  however,  take  the  consequences,  if  he  choose  to  take  upon 
himself  to  decide  the  question  of  property.  He  receives  the  goods  from  the  bankrupt, 
and  he  chooses  to  take  upon  himself  the  disposition  of  them.  In  the  present  case, 
there  was  not  meiely  a  conversion  proved  by  demand  and  refusal, (a)  but  there  was 
an  actual  disposition  of  the  property.  Alexander  v.  Smithey,  which  was  cited  when  this 
rule  was  obtained,  is  not  at  all  applicable. 

Bayley,  B.     In  that  case  the  servant  had  no  possession.] 

[Boland,  B.  Mr.  Serjt.  Wilde  contended,  that  the  defendant  could  not  be  made  a 
bailee  against  his  own  consent.] 

There  is  no  evidence  of  any  expression  of  dissent  on  such  ground.  The  defendant 
did  not  qualify  his  refusal  in  any  reasonable  way.  If,  on  the  demand  being  made,  he 
did  not  choose  to  be  a  bailee,  he  should  have  given  them  up,  or,  at  least,  have  given 
some  reasonable  excuse  for  refusing.  He  might  at  least  have  said,  that  he  would  not 
hold  the  property  ;  but  he  acquiesced  in  the  direction  of  the  messenger  to  take  care  of 
and  kefp  the  bacon,  and  [523]  then  he  took  upon  himself  to  decide  the  question  of 
property,  and  disposed  of  the  goods. 

_  Erskine  and  Bere  in  support  of  the  rule.  The  defendant  had  a  right  to  return 
this  property  to  the  person  from  whom  it  had  been  sent.  There  was  no  conversion 
proved  at  the  trial,  and  the  question  as  to  the  property  in  the  bacon  was  not  properly 
left  to  the  Jury.  It  did  not  follow  of  necessity,  that,  because  the  property  in  the 
shop  belonged  to  the  father,  the  bacon  in  question  also  belonged  to  him.  That 
question,  therefore,  should  have  been  left  to  the  Jury.  Whilst  the  goods  were  in  the 
uncle's  hands,  he  held  them  as  agent  of  Edwin,  who  had  a  clear  lien  for  the  price, 
for  which  he  had,  as  agent  for  his  father,  rendered  himself  responsible.     Edwin  never 

(a)  Baldwin  v  Cole,  6  Mod.  212;  Wilson  v.  Anderton,  1  Barn.  &  Ad.  450;  and 
note  to  Wilbmham  v.  Snow,  2  Saund.  47  g.  were  cited. 
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parted  with  the  possession  so  as  to  divest  this  lien,  which  he  was  entitled  to  retain, 
until  the  goods  reached  the  purchaser.  The  defendant  held  them  as  his  agent,  and 
might  insist  upon  his  rights,  and  return  the  goods  to  him.  The  goods  had  never 
gone  out  of  the  possession  of  Edwin  ;  for  the  possession  of  the  defendant  was  his 
possession.  Then,  as  to  the  conversion,  the  defendant  could  not  be  made  a  bailee 
against  his  will.  There  could  be  no  conversion  unless  it  had  been  the  duty  of  the 
defendant  to  keep  the  goods.  He  was  not  bound  to  obey  the  direction  of  the  messenger, 
and  he  never  assented  to  it.  He  was  not  a  bailee  for  value,  which  distinguishes  this 
case  from  that  of  hardoy  v.  Devereux  (2  B.  &  Aid.  702),  whei-e  the  warehouseman, 
a  bailee  for  value,  had  misdelivered  goods  contrary  to  the  knowledge  which  he  ought, 
in  point  of  law,  to  have  had,  and  the  Court  held  that  the  misdelivery  was  not  an 
innocent  one.  The  present  was  an  innocent  delivery  within  the  principle  of  that  case, 
and  did  not  amount  to  a  conversion. 

[524]  Lord  Lyndhurst,  C.  B.  I  am  of  opinion  that  there  ought  not  to  be 
a  new  trial  in  this  case.  We  must  assume  fi-om  the  evidence  and  the  finding  of  the 
Jury  in  this  case,  that  the  business  in  the  shop  was  carried  on  by  the  children  for 
their  father,  the  bankrupt,  and  that  the  goods  in  question  were  ordered  for  the  father 
by  the  son,  as  agent  for  his  father,  and  consequently,  in  point  of  law,  that  they  were 
ordered  by  the  father,  and  they  were  so  ordered  that  they  might  ultimately  be  for- 
warded to  Wiveliscombe,  for  the  purposes  of  the  father's  trade.  I  thought,  on  the 
first  view  of  this  case,  that  Edwin  Dunn  had,  for  the  purpose  of  protecting  himself, 
given  a  new  destination  to  these  goods ;  and,  if  the  facts  of  the  case  had  borne  out 
that  view  of  it,  I  might  have  been  of  opinion  that  he  had  a  right  so  to  protect  himself : 
but  it  appears  that  this  bacon  was  forwairled  from  E.\'eter  to  Wiveliscombe  in  pursu- 
ance of  the  intention  with  which  it  was  purchased.  It  reached  its  destination  ;  and 
then  it  must  be  considered  as  having  been  delivered  to  the  defendant  at  Wiveliscombe 
by  the  father,  and  all  control  over  it  by  Edwin  Dunn  was  at  an  end. 

As  to  the  second  point,  it  is  said  that  there  was  no  conversion.  In  consequence 
of  the  bankruptcy  having  transferred  the  property  to  the  assignees,  the  messenger 
goes  to  the  defendant.  He  does  not,  as  I  understand  the  evidence,  distinctly  demand 
the  goods  :  perhaps  he  had  no  means  of  immediately  carrying  them  away.  Having 
asceitained,  however,  that  the  goods  were  in  the  defendant's  possession,  he  shews  him 
his  authority,  and  gives  him  notice  not  to  part  with  the  bacon.  It  might,  perhaps, 
have  been  competent  to  him  to  have  refused  to  keep,  or  to  have  any  thing  to  do  with 
it,  and  had  he  done  so,  the  messenger  would  probably  have  seized  the  goods ;  but  he 
makes  no  such  refusal,  and  we  may  therefore  presume  that  he  acquiesced.  After- 
wards, however,  on  the  application  of  Edwin  [525]  Dunn,  he  takes  upon  himself  to 
deal  with  the  property,  and  to  determine  the  right  to  it,  and  he  sends  it  back.  I 
think,  therefore,  that  these  facts  afforded  strong  evidence  of  a  conversion  ;  and  that 
the  rule  for  a  new  trial  ought  to  be  dischaiged. 

Bayley,  B.  I  agree  that  this  rule  ought  to  be  discharged.  In  the  first  place, 
I  am  of  opinion  that  the  property  had  duly  vested  in  the  father.  It  appears  from 
the  evidence,  and  is  found  by  the  Jury,  that  the  business  was  the  bu.siness  of  Stephen 
Dunn,  the  bankrupt.  Edwin  Dunn  represented  that  the  business  was  his  ;  but  the 
Jury  were  of  opinion  that  it  was  the  father's.  The  son,  in  his  evidence  at  the  trial, 
did  not  make  any  difference  between  this  and  the  other  property  in  the  business,  but 
he  treated  all  as  standing  on  the  same  footing.  Therefore,  the  learned  Judge  was 
perfectly  right  in  not  making  any  difference  between  this  and  the  other  property. 

The  goods  in  question  were  originally  sold  on  the  credit  of  the  son,  according  to 
what  appeared  to  be  the  usual  course  of  the  business.  They  were  originally  directed 
to  Exeter ;  when  they  arrived  at  that  place,  they  received  a  new  destination,  and  if 
it  had  appeared  that  Edwin  had  given  to  the  property  a  new  direction,  adversely  to 
his  father,  and  for  his  own  protection,  I  should  have  thought  him  justified  in  so  doing, 
and  that  he  would  have  been  protected  ;  but,  instead  of  that,  the  new  direction  was 
given  in  fuitherance  of  the  business  of  the  shop.  Thus,  Edwin  appeai-ed  to  act  in 
this  transaction  as  the  agent  of,  and  for  the  benefit  of  his  father,  and  the  property 
vested  in  the  father. 

Was  there  then  evidence  of  a  conversion  to  go  to  the  Jury  1  It  appears  that  the 
messenger  under  the  commission  went  to  the  defendant,  and  asked  him,  "  Have  you 
not  got  some  bacon,  the  property  of  Stephen  Dunn."  The  defendant  says,  "  No,  but 
I  have  some  of  Edwin  and  Anne  [526]  Dunn's."     The  messenger  then  shewed  his 


1532  DOE   1'.  JONES  IC.  &J.  527. 

warrant,  and  desired  the  defendant  not  to  part  with  the  bacon.  Now,  if  the  defen- 
dant had  said,  "  I  received  this  bacon  from  other  persons,  and  can  only  part  with  it 
to  them,"  the  messenger  would  possibly  have  seized  it.  He  may,  therefore,  fairly 
be  considered  as  having  agreed  that  it  should  remain  in  his  keeping.  Afterwards 
the  messenger  applies  again,  and  the  defendant  tells  him  that  he  has  delivered  the 
bacon  back  to  the  parties  from  whom  he  had  received  it.  This  conduct  was  quite 
inconsistent  with  the  undertaking  to  keep  it,  which  may  be  fairly  implied  from  his 
silence ;  and  I  am  of  opinion,  therefore,  that  the  present  rule  should  be  discharged. 

Vaughan,  B.  This  is  an  action  of  trover  brought  by  the  assignees  of  a  bankrupt, 
to  recover  the  value  of  two  bales  of  bacon  ;  and  it  is  necessary  that  the  plaintifls 
should  make  out  their  property  in  the  goods,  and  shew  that  the  defendant  converted 
them.  With  respect  to  the  question  of  pi'operty,  the  struggle  at  the  trial  was,  whether 
the  business  belonged  to  the  bankrupt  or  to  his  son  Edwin  Dunn.  Such  a  case  is 
always  one  of  great  suspicion  ;  and  here  it  should  be  remembered  that  the  father  was 
in  prison.  The  verdict  was  only  for  81.,  and  therefore  the  Court  would  not  interfere 
unless  there  were  misdirection.  The  Jury  thought  that  the  business  belonged  to  the 
father,  and  the  evidence  appears  to  have  been  sutticient  to  warrant  them  in  so  finding. 

The  bacon  appears  to  have  been  bought  on  the  credit  of  the  son.  Admitting  that 
the  son  had  pledged  his  credit,  the  question  is,  whether,  on  receiving  the  goods  at 
Exeter,  he  did  not  cease  to  act  as  the  purchaser,  and  begin  to  act  as  the  agent  of  his 
father.  Then,  in  pursuance  of  orders  he  had  before  obtained,  he  sent  the  goods  to 
Wiveliscombe  in  furtherance  of  the  business  of  the  shop.  This  is  consistent  with  his 
sending  them  on  for  his  father. 

[527]  It  appears  to  me  also,  that  there  was  evidence  of  a  conversion.  It  would 
not  be  too  much,  perhaps,  to  say,  that  there  was  evidence  of  a  demand  and  refusal. 
The  messenger  came  for  the  bacon,  and  told  the  defendant  so ;  and  I  do  not  know 
that  any  formal  demand  was  necessary.  However,  the  defendant  afterwards  parts 
with  it  out  of  his  possession,  with  notice  of  the  plaintiff's  title ;  and  that  was  clearly 
evidence  of  a  conversion. 

BoLLAND,  B.  My  only  dilEculty  has  been  as  to  the  conversion.  The  other  poiijts 
of  the  case  have  been  settled  by  the  finding  of  the  Jury.  I  do  not  find  enough  to 
satisfy  my  mind  that  there  was  a  demand  and  refusal  on  the  occasion  of  the  messenger 
first  going  over  to  the  defendant.  As  to  what  happened  on  the  second  occasion,  it 
has  been  put,  that  a  man  cannot  be  made  a  bailee  against  his  will ;  and,  if  the  defen- 
dant in  this  case  had  stood  on  that  ground,  and  had  told  the  messenger  at  the  time 
that  he  would  have  nothing  to  do  with  the  goods,  I  should  have  thought  that  there 
was  a  great  deal  in  that  argument.  But,  when  the  messenger  demanded  the  goods, 
the  defendant  lulled  him  into  security,  and  led  him  to  believe  that  he  would  act  as  a 
warehouseman  or  bailee  ;  and  I  am  of  opinion  that  his  parting  with  the  goods  after 
such  acquiescence  was  evidence  of  a  conversion  by  him  ;  and,  therefore,  that  this  rule 
should  be  discharged. 

Rule  discharged. 

[528]  Doe  d.  Thomas  v.  Jones.  Exch.  of  Pleas.  1831.— A.,  tenant  for  life, 
remainder  to  B.,  his  wife,  for  life,  remainder  to  the  heirs  of  the  body  of  B.  by  A. 
to  be  begotten :  C,  the  issue  of  A.  and  B.,  in  their  lifetime,  levies  a  fine  come 
ceo  &c.,  without  proclamations,  but  containing  a  clause  of  warranty  :  C.  survives 
A.  and  B.,  and  dies,  leaving  issue  D. :— Held,  that  the  right  of  entry  of  D.  was 
taken  away  by  the  effect  of  the  warranty. 

[S.  C.  1  Tyr.  506 ;  9  L.  J.  Ex.  (0.  S.)  179] 

Ejectment  on  the  demise  of  Charles  Thomas.  At  the  trial  before  Patteson,  J.,  at 
the  Lent  Assizes  for  the  county  of  Monmouth,  it  appeared,  that  the  land  in  question 
had  been  settled  upon  Adam  Thomas,  the  grandfather  of  Charles  Thomas,  the  lessor 
of  the  plaintiff,  for  life,  remainder  to  Catherine  Thomas,  the  grandmother  of  the  lessor 
of  the  plaintiff,  for  life,  remainder  to  the  heirs  of  the  l)ody  of  Catherine  by  Adam  to 
be  begotten.  Catherine,  the  grandmother,  died  in  1788  ;"  Adam,  the  grandfather,  in 
1802.  John  Thomas,  the  issue  of  the  marriage  of  Adam  and  Catherine,  died  in  1822, 
leaving  one  son,  Charles,  the  lessor  of  the  plaintiff.  The  defendant  put  in  a  convey- 
ance m  fee  of  the  land  in  question,  by  lease  and  release,  dated  May,  178i,  from  John 
Thomas,  the  father  of  the  lessor  of  the  plaintiff,  to  J.  Price,  the  party  under  whom 
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the  defendant  claimed.  The  release  contained  a  covenant  to  levy  a  fine.  The  defen- 
dant also  proved  a  fine  sur  conusance  &c.,  of  Easter  Term,  178-5,  levied  by  John 
Thomas  to  J.  Price,  but  the  legal  evidence  of  the  proclamations  was  not  given.  The 
fine  contained  a  warranty  in  the  usual  form.  A  verdict  having  passed  for  the  lessor 
of  the  plaintiff,  Maule,  in  Easter  Term,  obtained  a  rule  to  enter  a  nonsuit,  against 
which  f;ause  was  now  shewn  by — 

Kussell,  Serjt.  The  fine  in  question  was  levied  by  John  Thomas  when  he  was 
only  issue  in  tail.  His  mother,  Catherine,  was  then  seised  of  the  estate  tail ;  John 
Thomas  had  only  a  bare  possibility.  In  1802,  he  would  have  become  tenant  in  tail 
in  possession,  if  he  had  not  disposed  of  his  right.  The  title  of  the  lessor  of  the 
plaintiff  arose  on  the  death  of  John  Thomas  in  1S22,  and  the  question  is  simplj'  this, 
whether  the  fine  levied  in  178.5  can  bar  the  son  of  his  right  of  entry  on  the  death  of 
his  father.  It  is  perfectly  [529]  clear,  that,  in  1785,  John  Thomas  could  not  dis- 
continue the  estate  tail.  There  are  many  cases  establishing  this  position,  which  are 
cited  in  Doe  d.  Jones  v.  Jon^s  (1  B.  &  C.  241),  where  the  present  Lord  Chief  Justice 
of  the  Court  of  King's  Bench  mentions  it  as  a  general  rule,  "  that  none  shall  make  a 
discontinuance  but  he  who  is  seised  of  an  estate  tail  in  possession."  It  may  be  arijued 
that  the  fine  operated  as  an  estoppel,  and  that  the  heir  in  tail  is  estopped  from  saying, 
that  partes  finis  nihil  habuerunt.  The  answer  is,  that  the  heir  in  tail  will  not  be  so 
affected,  unless  the  fine  be  levied  with  proclamations. 

[Bayley,  B.  It  is  not  contended  that  the  fine  binds  by  estoppel,  but  that  it  bars 
the  entry.] 

If  the  issue  in  tail  be  not  barred  from  using  the  plea  of  partes  finis,  &c.,  then  that 
plea  is  clearly  made  out  in  the  present  case.  It  must  therefore  be  contended  on  the 
other  side,  that  he  is  barred  from  using  that  plea.  The  statutes  which  take  away  this 
plea,  are  4  Hen.  7,  c.  24,  and  32  Hen.  8,  c.  36.  Now,  these  statutes  e.xpressly  refer 
only  to  tines  with  proclamations.  In  all  the  books  of  authority,  fines  with  proclama- 
tions are  treated  as  the  only  fines  which  affect  the  issue  in  tail  (Shep.  Touch.  13,  14). 
The  heir  in  tail  is  not  barred  except  by  force  of  these  statutes.  In  Grant's  case,  cited 
by  Warburton,  J.,  in  Lampet's  case  (10  Rep.  50  a.),  "it  was  resolved,  that  the  estate 
tail  was  barred,  and  yet  the  conusor  had  but  a  mere  possibility  to  have  an  e.state  tail 
at  the  time  of  the  fine  levied  ;  and  that,  by  force  of  the  words  of  the  statute  32  Hen.  8, 
c.  36,  'all  fines  levied  with  proclamations,  of  any  manors,  &c.,  before  the  time  of  the 
same  fine  levied,  in  anywise  entailed  to  the  person  or  persons  so  levying  the  same 
fine,  or  to  any  of  his  or  their  ancestors,'  &c.  ;  and  although  the  said  John  Grant  was 
not  seised  by  force  of  the  tail  at  the  time  of  the  fine  levied,  yet  by  reason  of  these 
words  (before  the  fine  levied  in  anywise  entailed),  an  estate  [530]  tail  in  futuro  is 
comprehended,  and  all  that  Vjy  force  of  the  statutes."  There,  the  issue  in  tail  might 
have  said,  partes  finis  nihil  habuerunt :  but  they  were  estopped  by  the  statutes.  So 
it  is  laid  down  in  Sheppard's  Touchstone  (pages  27,  28) — "If  lands  be  given  to  A. 
and  the  heirs  male  of  his  body,  the  remainder  to  B.  and  the  heirs  male  of  his  body, 
the  remainder  to  the  right  heirs  of  A.,  and  A.  doth  bargain  and  sell  this  land  by  deed 
indented  and  enrolled  to  T.  S.  and  his  heirs,  and  after  levy  a  fine  upon  it,  sur  conus- 
ance de  droit  come  ceo  &c.,  to  him  and  his  heirs,  by  this  the  rem.iinder  to  B.  is  not 
discontinued,  but  it  is  a  bar  to  the  estate  tail  by  the  statutes,  and  causeth  the  estate 
of  the  bargainee  to  last  so  long  as  the  tenant  in  tail  hath  issue  of  his  body ;  but,  if 
the  fine  had  been  before  the  bargain  and  .sale,  it  had  been  a  discontinuance  of  the 
remainder,  but,  in  neither  case,  a  bar  to  him  in  remainder." 

Again,  in  the  same  book,  the  issue  in  tail  aie  stated  to  be  barred,  provided  the 
fine  be  with  proclamations  ;  and  it  is  said  that  the  issue  in  tail  are  barred  by  reason 
of  the  proclamations  (Shep.  Touch.  36,  7th  edit,  in  the  brackets). 

There  could  be  no  discontinuance ;  for,  John  Thomas  had  nothing  to  discontinue 
at  the  time  the  tine  was  levied  by  him,  and  he  did  no  act  which  could  work  a 
discontinuance  after  the  death  of  his  mother  and  father. 

But  some  use  was  attempted  to  be  made  of  the  warranty  in  the  fine  levied  by 
John  Thomas;  and  Coke  Littleton,  s.  601,  was  cited  for  that  purpose: — "But  it  is 
said,  that,  if  the  tenant  in  tail  in  this  case  release  to  his  disseisor,  and  bind  him  and 
his  heirs  to  warranty,  and  dieth,  this  is  a  discontinuance  by  rea.son  of  the  warranty." 
The  commentary  upon  this  section  shortly  gives  the  reason  why  the  addition  of  the 
warranty  maketh  the  discontinuance,  viz.  "If  the  issue  in  tail  should  enter,  the 
warrantie,  which  is  so  much  favoured  in  law,  would  be  destroyed ;  and  therefore,  to 
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[531]  the  end  that,  if  assets  in  fee-simple  do  descend,  he  to  whom  the  release  is  made 
may  plead  the  same,  and  bar  the  demandant." 

In  the  present  case,  there  is  no  pretence  for  saying  that  any  assets  descended. 
Litt.  s.  618  shews,  that,  of  things  which  lie  in  grant  and  not  in  livery,  no  discontinu- 
ance can  be  woiked,  though  they  be  granted  by  fine  in  the  King's  Court.  The  reason 
given  in  the  commentary  to  the  above  passage  is,  "  for  that  of  such  things  the  grant 
of  tenant  in  tail  worketh  no  wrong,"  for  nothing  passes  but  what  is  lawful,  "  and  every 
discontinuance  worketh  a  wrong."  John  Thomas,  at  the  time  of  the  fine  levied,  had 
no  estate  in  any  thing  lying  in  livery  within  the  meaning  of  this  doctrine.  Doe  d. 
Christmas  v.  Oliver  (10  B.  &  C.  181),  and  ICeale  v.  Lower  (Poll.  54)  were  cases  of 
contingent  remainder-men  in  fee,  and  the  present  question  is  not  affected  by  those 
decisions. 

Maule  and  Busby  in  support  of  the  rule.  By  the  marriage  settlement,  the  mother 
had  a  vested  remainder  in  tail,  and  her  son  had  a  mere  possibility,  like  the  son  of 
tenant  in  fee.  The  cognisor,  therefore,  of  the  fine,  when  it  was  levied,  was  a  stranger, 
having  nothing  in  the  land.  At  the  death  of  the  tenant  in  tail,  the  issue  would  have 
had  the  estate  tail  by  inheritance,  if  it  had  not  been  for  the  title  conveyed  by  the  fine 
to  those  under  whom  the  defendant  claims.  On  the  subsequent  death  of  the  cognisor, 
the  title  of  the  lessor  of  the  plaintiff'  is  supposed  to  have  accrued.  The  question 
therefore  will  be,  what  is  the  effect  of  a  fine  without  proclamations,  levied  by  a  person 
having  such  a  bare  possibility  of  an  estate  tail,  as  in  the  present  case,  when  the  estate 
subsequently  comes  to  the  cognisor  of  the  fine. 

The  fine  operated  as  an  estoppel  against  the  cognisor  and  those  who  claim  under 
him,  and  the  estoppel  would  be  [532]  fed  by  the  interest  which  subsequently  descended 
upon  the  cognisor.  It  is  said,  however,  that  the  doctrine  of  estoppel  does  not  apply 
to  issue  in  tail ;  and  that  the  plea  quod  partes  finis  nihil  habuerunt  is  only  taken  from 
the  issue  in  tail  by  force  of  the  statutes  4  Hen.  7,  c.  24,  and  -32  Hen.  8,  c.  36,  which 
refer  only  to  fines  with  proclamations.  In  fact,  however,  that  plea  was  taken  away 
by  the  statute  de  finibus  levatis,  27  Edvv.  1,  c.  1,  as  it  was  distinctly  resolved  in  the 
case  of  Fines  (3  Co.  89,  a.).  The  effect  of  fines  without  proclamations  depends  upon 
statutes  anterior  to  4  Hen.  7,  e.  24.  At  common  law,  a  fine  baried  not  only  parties 
and  privies,  but  all  other  persons  being  compotes,  &c.  who  did  not  claim  within  a  year 
and  a  day  (18  Ed.  1,  modus  levandi  fines);  but  assuming,  that,  by  the  statute  de 
modo  levandi  fines,  18  Edw.  1,  such  a  fine  is  limited  in  its  operation,  and  binds  only 
the  cognisor  and  those  claiming  under  him,  the  question  will  be,  what  further  limita- 
tions are  introduced  by  other  statutes.  The  earlier  statute  de  donis  (13  Ed.  1, 
Westm.  2,  c.  1  ;  2  Inst.  331),  was  passed  to  pi-evcnt  tenants  in  tail,  having  conditional 
fees,  from  alienating  after  condition  performed,  so  as  to  bar  their  issue  or  the  donor ; 
and  the  form  of  the  writ  prescribed  by  that  statute  shews  that  there  was  no  remedy 
by  entry.  A  tenant  in  tail  is  considered,  in  the  eye  of  the  law,  as  seised  of  an  estate 
of  inheritance  :  and  if,  before  this  statute,  lands  had  been  given  to  a  man  and  the 
heirs  of  his  body  issuing,  and  before  issue  he  had  made  a  feoffment  in  fee,  the  donor 
could  not  enter  for  the  forfeiture,  and  the  feoffment  would  have  barred  the  issue  had 
afterwards  (3  Inst.  333;  Co.  Lit.  326_b.,  and  note  281  by  H.  &  B.).  This  statute, 
however,  does  not  make  void  the  fine,  but  ipso  jure  sit  nullus,  that  is,  it  doth  not  bind 
the  right,  yet  it  shall  make  a  discontinuance  (2  Inst.  336).  The  statute  27  Edw.  1, 
c.  1,  de  finibus  levatis  (2  Inst.  521),  was  [533]  passed  to  increase  the  eff'ect  of  fines — 
not  the  common  law  effect,  because,  at  common  law,  they  bound  parties  and  privies, 
but  the  effect  which  had  been  left  by  the  statute  de  donis.  The  statute  de  finibus 
levatis  recites  the  abuse  which  had  crept  in,  in  allowing  averments  by  parties  and 
privies,  that,  before  and  at  the  time  of  levying  the  fine,  and  afterwards,  the  deman- 
dants and  their  ancestors  were  always  seised  of  the  lands,  or  of  some  parcel  thereof, 
which,  in  fact,  amounted  to  an  averment  that  the  parties  to  the  fine  were  not  seised. 
In  effect,  this  statute  took  away  the  plea  quod  partes  finis  nihil  habuerunt;  "and 
albeit  this  statute  extendeth  to  averments  taken  by  parties  and  privies,  and  e.xtendeth 
not  to  averments  made  by  strangers  that  are  no  parties  Uur  privies  to  the  fine,  yet,  by 
the  common  law,  the  hautesse  and  puissant  force  and  nature  of  fines  was  such,  that 
a  mere  stranger  could  not  have  a  general  averment  against  a  fine"  (2  Inst.  522).  In 
Zouch  v.  Banipjield  (cited  3  Co.  88 ;  1  Leon.  75,  83),  it  was  considered  by  Anderson, 
Periam,  Windham,  and  Rhodes,  whether,  before  the  statutes  4  Hen.  7,  and  32  Hen.  8, 
the  heir  in  tail  could  aver  against  the  fine  of  his  ancestor,  partes  finis  nihil  habuerunt ; 
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and  Lord  Coke  says,  that  "  it  seems  to  be  the  better  opinion  of  the  books,  that,  before 
the  statutes  of  4  Hen.  7,  and  32  Hen.  S,  the  issue  in  tail  was  not  admitted  to  such 
averments  against  a  fine  levied  by  his  ancestor."  That  statute  does  not,  however, 
take  away  the  right  of  the  issue  in  tail  to  avoid  an  alienation  contrary  to  the  statute 
de  donis,  because,  the  issue  in  tail  would  not,  in  that  case,  plead  quod  partes  finis 
nihil  habuerunt ;  but,  that  the  cognisor  had  something  in  the  land,  and  could  not 
alienate.  In  Doe  d.  Christmas  v.  Oliver  (10  B.  &  C.  181),  a  tine  levied  by  a  person  who 
had  only  a  contingent  remainder,  was  held  to  operate  by  estoppel  until  the  contingency 
happened,  and  afterwards  to  operate  upon  [534]  the  estate.  It  is  true,  that  that  was 
a  tine  with  proclamation,  but  the  case  did  not  proceed  upon  that  ground.  In  JFeale 
V.  Lower  (Poll.  54),  it  was  agreed  that  the  contingent  remainder  descended  to  the 
cognisor's  heir  ;  and  though  the  fine  operated  at  first  by  conclusion,  and  passed  no 
interest,  yet  the  estoppel  bound  the  heir;  and  that,  upon  the  conting-ncy,  the  estate 
by  estoppel  became  an  estate  in  interest  of  the  same  effect  as  if  the  contingency  had 
happened  before  the  fine  was  levied  (Fearne,  c.  6,  s.  5).  And  in  Zouch's  aue,  though 
the  tine  was  with  proclamations,  the  Court  felt  no  difficulty  in  entertaining  the 
position,  that  a  tenant  in  tail,  out  of  pos.session,  might  well  levy  a  tine. 

But  the  warranty  in  the  tine  clearly  discontinued  the  estate  tail,  at  least  as  against 
the  issue  of  the  cognisor.  It  cannot  be  argued  that  it  is  necessary  there  should  be  an 
estate  in  the  cognisor,  in  order  that  the  warranty  may  operate.  Collateral  warranty 
was  taken  away  by  the  statute  4  &  5  Ann.  c.  16,  s.  21  : — this  is  a  line^il  warranty. 
Lord  Coke  (Co.  Lit.  370  a.)  says,  a  warranty  lineal  is  a  covenant  real,  annexed  to  the 
land  by  him  who  either  was  owner  or  might  have  inherited  the  land,  and  from  whom 
his  heir  lineal  or  collateral  might  by  possibility  have  claimed  the  land  as  heir  from 
him  who  made  the  warranty.  And  Littleton  (sec.  75),  has  this  passage, — "And  note 
that  eveiy  case  where  a  man  demandeth  lands  in  fee  tail,  by  writ  of  formedon,  if  any 
of  the  issue  in  tail  that  hath  possession,  or  that  hath  not  possession,  make  a  warranty, 
&c.,  if  he  which  sueth  the  writ  of  formedon  might  by  any  possibility,  bv  matter  which 
might  be  en  fait,  convey  to  him,  by  him  that  made  the  warranty,  per  formam  doni, 
this  is  a  lineal  warranty,  and  not  collateral."  Littleton  therefore  assumes  that  the 
issue  in  tail,  out  of  possession,  may  make  a  warranty.  Here  the  cognisor  might  have 
inherited  the  land.  The  estate  tail  [535]  afterwards  came  to  the  cognisor,  and  then, 
at  all  events,  the  warranty  became  annexed  to  the  land. 

The  effect,  then,  of  the  fine  in  this  case  would  be,  that  it  would  operate  by  estoppel, 
which  would  be  fed  by  the  interest  subsequently  descending  in  the  cognisor,  or  work 
a  discontinuance  of  the  estate,  or  toll  the  entry  of  the  issue  in  tail. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  Lord  LYNDHtrRST,  C.  B. 

This  cause  was  tried  at  the  last  Assizes  for  the  county  of  Monmouth,  and  a  motion 
was  made  on  the  part  of  the  defendant  to  set  aside  the  verdict  which  was  found  for 
the  plaintiff,  and  to  enter  a  nonsuit.  The  estate  had  been  settled  upon  the  grandfather 
of  the  lessor  of  the  plaintiff  for  life,  remainder  to  the  grandmother  in  tail ;  afterwards, 
in  the  lifetime  of  the  grandfather,  and  during  his  seisin,  the  father  levied  a  tine  come 
ceo,  with  warranty,  but  (as  we  must  take  it  upon  the  evidence  in  this  case)  without 
proclamations;  and  the  question  is,  whether  this  tine  with  the  warranty  has  taken 
away  the  right  of  entry  of  the  son  ;  and  we  are  of  opinion  that  it  has.  We  cautiously 
abstain  from  saying  that  it  worked  a  discontinuance,  because,  though  the  entrv  is 
taken  away  as  to  the  issue  in  tail  as  effectually  as  by  a  discontinuance,  it  is  not  taken 
away  as  to  a  remaindei-man  or  a  reversioner  (1  Leonard,  83),  which  would  be  the 
case  upon  what  is  properly  a  discontinuance.  Littleton,  in  s.  637,  states,  in  the  form 
of  a  note,  that  an  estate  tail  cannot  be  discontinued  but  where  he  that  makes  the 
discontinuance  was  once  seised  by  force  of  the  entail,  unless  it  is  by  reason  of  a 
wairanty  ;  and  he  puts  this  case  as  an  instance.  If  there  be  grandfather,  tenant  in 
tail,  father,  and  son,  and  the  grandfather  is  disseised  by  the  father,  and  the  father 
make  a  feoffment  without  warranty,  and  die,  and  [536]  then  the  grandfather  die, 
the  son  may  well  enter,  because  this  was  no  di.scontiiniance,  inasmuch  as  the  father 
was  not  seised  by  force  of  the  entail,  at  the  time  of  the  feoffment:  and  upon  the 
words  "unless  it  be  by  reason  of  a  warranty,"  Lord  Coke  has  this  comment— "For, 
in  many  cases,  a  warranty  added  to  a  conveyance  is  said  to  make  a  discontinuance  ab 
etfectu,  although  he  that  made  the  conveyance  was  never  seised  by  force  of  the  estate 
tiiil,  because,  it  doth  take  away  the  entry  of  him  that  right  hath,  as  a  discontinuance 
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doth."  And  after  noticing,  that,  had  the  father  survived  the  grandfather,  the  son 
might,  nevertheless,  have  entered,  upon  the  father's  death,  he  adds,  "but,  if  the 
feoffment  had  been  with  warranty,  then  it  had  wrought  the  effect  of  a  discontinuance." 

In  Littleton,  ss.  598,  601,  another,instaiice  is  put  of  the  difference  which  a  warranty 
occasions  by  taking  away  the  entry  of  the  issue  in  tail.  If  tenant  in  tail  be  disseised, 
and  release  to  the  disseisor  (without  warranty),  this  is  no  discontinuance;  but,  if  he 
release  to  the  disseisor,  and  bind  himself  and  his  heirs  to  warranty,  and  this  warranty 
descends  upon  his  issue,  this  is  a  discontinuance  by  reason  of  the  warranty.  Lord 
Coke  gives  the  reason  of  this :— "  If  the  issue  in  tail,"  he  says,  "  should  enter,  the 
warranty,  which  is  so  much  favoured  in  law,  should  be  destroyed :  and  therefore,  it 
makes  a  discontinuance,  to  the  end  that,  if  assets  in  fee-simple  do  descend,  he  to  whom 
the  release  is  made  may  plead  the  same,  and  bar  the  demandant ;  by  which  means  all 
rio-hts  and  advantages" are  saved."  The  reason  why  the  warranty  in  such  case  would 
be  destroyed,  may  be  elicited  from  Sei/inmir's  case  ( 1 0  Co.  96  a.),  for  that  case  establishes 
this  position,  that  to  make  a  warranty  contribute  to  work  the  effect  of  a  discontinuance, 
it  must  be  annexed  to  some  estate,  and  must  continue  so  annexed;  for,  the  instant 
that  estate  is  determined,  the  power  of  enforcing  the  [537]  warranty  ceases.  To  what 
estate,  then,  is  the  warranty  in  this  case  annexed  I  John,  the  cognisor,  had  no  estate 
when  he  le\aed  the  fine  ;  the  fine  operated  in  its  creation  by  estoppel  only,  and  though, 
upon  Adam's  death,  the  estate  which  John,  the  cognisor,  took,  would  feed  the  estoppel, 
it  would,  we  think,  feed  it  only  so  long  as  it  rightfully  might — that  is,  during  John's, 
the  cognisor's  life,  and  no  longer.  And  though,  if  the  lessor  of  the  plaintiff'  were  at 
liberty  to  insist  upon  this  point,  it  might  not  admit  of  an  answer ;  yet,  if  he  be  by 
law  precluded  from  so  doing,  and  if,  from  being  privy  to  John,  the  cognisor,  as  heir 
in  tail,  through  him  he  is  prevented  from  saying  that  the  parties  to  the  fine  had 
nothing  in  the  land  at  the  time  the  fine  was  levied,  the  fine  will  have  the  same  effect, 
as  against  him,  as  if  the  parties  to  the  fine  had  been  seised  at  the  time  the  fine  was 
levied  ;  and  we  are  of  opinion,  that,  by  law,  he  is  so  precluded.  By  27  Edw.  1,  c.  1, 
the  parties  to  a  fine  and  their  heirs  were  prohibited  from  avoiding  a  fine  by  pleading, 
that,  before  and  at  the  time  of  the  fine,  and  afterwards,  the  defendants  or  their 
ancestors  were  always  seised  ;  and  in  the  case  of  Fines  (3  Co.  89  a.),  the  effect  of  this 
provision  is  stated  distinctly  to  have  been,  to  take  away  from  the  issue  in  tail  the 
power  of  averring  quod  parties  finis  nihil  habuerunt.  Exception  had  been  taken,  that 
27  Edw.  1  did  not  extend  to  heirs  in  tail,  but  only  to  heirs  in  fee-simple ;  to  which  it 
was  answered,  that,  although  the  issue  in  tail  was  not  barred  by  any  fine  by  his 
ancestor  before  4  Hen.  7,  yet  he  was  ousted  to  aver  in  such  case  quod  partes  finis  nihil 
habuerunt,  and,  being  privy  and  heir  to  him  who  levied  the  fine,  was,  by  the  statute 
27  Edw.  1,  estopped  and  concluded  to  annihilate  the  fine  of  his  ancestor  by  such  plea. 
And  although  it  is  provided  by  the  statute  de  donis,  quod  finis  ipso  jure  sit  nuUus, 
that  is  to  say,  to  bar  the  right  of  the  issue  in  tail,  yet  it  is  an  estoppel  to  him  to  say 
quod  partes  finis  nihil  habuerunt;  [538]  and  he  refers  to  22  Edw.  3,  c.  17,  and 
Fitzherbert,  Estoppel,  pi.  280,  33  Edw.  3,  where  instances  of  such  estoppels  occur. 
In  Zouch  and  BampJiehTs  case  (1  Leon.  83),  it  was  said  by  the  Justices,  that  though  the 
statute  de  donis  doth  avoid  the  fine  as  to  the  foreclosing  of  the  issue  and  tail  of  his 
formedon,  yet  it  remaineth  in  force  to  restrain  the  heir  in  tail  from  averring  a  thing 
against  the  fine,  as  well  as  the  heir  in  fee-simple ;  and  in  all  cases  where  he  against 
whom  a  fine  is  pleaded  claims  by  him  who  levied  the  fine,  he  shall  not  have  the  same 
averment.  If  my  father,  tenant  in  tail,  or  tenant  in  fee,  grant  the  land  by  fine,  and 
afterwards  I  make  title  to  the  same  land  by  the  same  ancestor,  I  shall  not  be  received  to 
say,  that  they  who  were  parties  to  the  fine  had  not  any  thing  at  the  time  of  the  fine 
levied.  Upon  these  authorities,  we  are  of  opinion,  that  the  lessor  of  the  plaintiff,  who 
is  clearly  privy  to  John,  the  cogni.sor,  and  claims  as  heir  in  tail  by  him,  is  estopped 
from  saying,  that  there  was  not  a  proper  seisin  at  the  time  this  fine  was  levied  ;  that 
it  must  therefore  be  taken,  as  against  him,  that  the  fine  created  an  estate  to  which 
the  warranty  was  annexed,  and  that,  to  protect  such  warranty,  and  prevent  the  lessor 
of  the  plaintiff  from  destroying  such  estate,  and  thereby  screening  any  assets  he  may 
have  by  descent  from  claim  under  such  warranty,  the  fine  in  this  case  had,  by  re;ison 
of  the  warranty,  the  effect  of  a  discontinuance  ;  that  the  entry  of  the  lessor  of 
the  plaintiff'  is  consequently  taken  away  ;  and  that  the  rule  for  a  nonsuit  ought  to 
be  absolute. 

Rule  absolute. 
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[539]  Hall  r.  Gujiple  and  Another.  Exch.  of  Pleas.  1831.— The  service  of  a 
venire  at  the  counting-house  of  defendants,  who  have  no  residence  in  this  country, 
is  not  a  sufficient  service  to  warrant  the  issuing  of  a  distringas  according  to  the 
old  course  of  the  Court. — Semble,  That  the  old  mode  of  proceeding  by  venire 
and  distringas  is  taken  away  by  the  stat.  7  &  8  Geo.  4,  c.  71,  s.  5. 

[S.  C.  1  Tyr.  490;  9  L.  J.  Ex.  (0.  S.)  149.] 

The  defendants  in  this  case  had  a  warehouse  at  Manchester,  where  their  business 
was  conducted  by  a  manager,  but  they  resided  at  Hamburgh,  and  had  no  dwelling- 
house  in  this  country.  On  the  31st  January,  a  venire  against  the  defendants  was 
left  with  their  manager,  at  their  warehouse,  and,  no  appearance  having  been  entered, 
on  the  23rd  February  a  distringas  issued,  according  to  the  old  practice  of  the  Court, 
indorsed  to  levy  40s.  It  did  not  appear  from  the  affidavits,  that  the  Sherift"  had 
made  the  usual  return  of  summoneri  feci  before  the  distringas  issued.  A  rule  nisi 
ha\-ing  been  obtained,  to  set  aside  the  distringas  for  irregularity,  with  costs,  and  for 
a  return  of  the  issues  levied — 

Clarke  shewed  cause.  He  contended,  first,  that  the  statute  7  &  8  Geo.  4,  c.  71, 
s.  5,  did  not  affect  the  common  law  mode  of  proceeding  hv  venire  and  distringas ; 
Xicholson  V.  Bmvnass  (3  Price,  266),  Petty  v.  Snuth  (2  Y.  &  .J.  Ill),  Kemp  v.  Sumner 
(id.  40.5) — and,  secondly,  that  as  it  was  not  the  object  of  this  proceeding  to  enter  an 
appearance  for  the  defendants,  it  was  sufficient  to  leave  the  process  at  their  counting- 
house  with  their  accredited  agent;  Menzies  v.  Rodrigues  (1  Price,  92),  Petty  v.  Smith  ; 
more  particularly  as  foreigners  might,  like  the  defendants,  obtain  credit  in  this  country, 
and,  by  residing  abroad,  avoid  the  process  of  this  Court,  which  had  no  other  means 
of  compelling  an  appearance. 

Richards,  contra.  It  is  true,  that  there  are  several  cases  in  which  it  has  been 
holdeu  that  the  old  course  of  proceeding  by  venire  and  distringas  remains,  notwith- 
standing [540]  the  positive  enactment  to  the  contrary.  But  this  Court  has  latterly 
inclined  to  a  diS'erent  opinion  ;  and  it  would  seem,  from  the  case  of  Pitt  v.  Eldred 
(ante,  p.  147),  and  the  cases  which  have  followed  that  decision,  that  the  plaintiff  can 
now  only  have  a  distringas  by  complying  with  the  provisions  of  the  statute.  But, 
without  adverting  to  that  point,  this  service  is  insufficient,  even  according  to  the  old 
practice.  Personal  service  was  not  required  (Tidd,  1.5.5  ;  Man.  Pract.  18,  19,  23),  but 
it  was  neces.sary  that  the  defendant  should  have  actual  notice,  or  that  the  process 
should  be  so  served,  as  to  aflbrd  him  the  means  of  knowledge.  Thus,  in  Petty  v.  Smith, 
the  service  was  at  the  counting-house  of  the  parties,  who  were  all  personally  served 
but  one,  who  was  abroad,  and  the  distringas  issued  against  the  partnership  goods. 
The  partners  served  were  conusant  of  the  claim.  So,  service  at  the  residence  of  a 
.single  defendant,  who  was  abroad  at  the  time,  has  been  holden  sufficient ;  Brier  v. 
LuTifdown  (Bunb.  67),  IVest  v.  Dalton  (Forrest,  29);  but  in  M'lVabb  v.  Ingham 
(2  Price,  9),  a  service  at  the  counting-house  of  the  defendants,  by  leaving  the  venire 
with  their  clerk,  was  holden  to  be  insufficient,  because  the  defendants  were  from  home 
at  the  time,  though  they  were  in  England.  Indeed,  it  is  contrary  to  principle,  that 
the  goods  of  a  defendant  should  be  taken  for  disobedience  to  a  process  of  which  he 
can  have  no  notice. 

Lord  Lyndhlrst,  C.  B.  It  is  contrary  to  principle  that  a  distringas  should 
issue,  to  take  the  goods  of  a  defendant,  without  any  notice  that  a  process  has  issued 
against  him.  Such  is  the  effect  of  the  practice  contended  for.  But,  as  it  does  not 
appear  whether  the  summons  has  been  returned  by  the  Sheriff,  we  will  delay  our 
judgment,  in  order  that  that  fact  may  be  supplied. 

[541]  Bayley,  B.  It  has  been  decided,  that  the  statute  51  Geo.  3,  c.  124,  does 
apply  to  this  Court;  Moore  v.  Taylor  (5  Taunt.  71,  n.) ;  and  the  stat.  7  &  8  Geo.  4, 
c.  71,  s.  5,  is  similar  in  its  enactment.  At  all  events,  it  is,  even  according  to  the  old 
practice,  discretionary  with  the  Court  to  grant  or  refuse  a  distringas ;  M'Nabb  v.  Ingham  ; 
and,  if  the  latter  statute  did  not  take  away  the  ancient  mode  of  proceeding,  the  Court 
may  regulate  its  practice  by  analogy  to  the  provisions  of  the  act  of  Parliament.  If 
the  statute  does  not  apply,  the  numerous  applications  for  writs  of  distringas  have  been 
unnecessary,  and  the  case  of  Pitt  v.  Eldred,  and  the  subsequent  cases,  have  been 
improperly  decided. 

Vaughan,  B.     It  is  a  contempt  of  the  Court  not  to  appear  in  obedience  to  process, 
Ex.  Div.  IV.— 49 
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and  upon  this  ground  the  distringas  issues.  To  found  this  proceeding,  the  venire 
should  be  personally  served,  or  it  should  be  shewn  to  the  Court,  that  the  defendant 
kept  out  of  the  way  to  avoid  the  service. 

Cur.  adv.  vult. 

The  return  of  summoneri  feci  was  subsequently  produced,  when  — 

Bayley,  B.,  delivered  the  judgment  of  the  Court.  We  have  considered  this  case, 
and  are  of  opinion  that  the  venire  was  not  properly  served,  the  defendants  having  no 
residence  in  this  country.  The  rule  must  be  made  absolute,  with  costs,  the  defendants 
undertaking  to  bring  no  action. 

Rule  absolute. 

[542]  Smith  and  Jago  v.  BRO^VN.  Exch.  of  Pleas.  1831.— A  bill  for  business 
by  two  attornies  in  partnership,  signed  by  one  in  the  name  of  the  firm,  is  a 
sufficient  subscription  within  the  statutes  3  Jac.  1,  c.  7,  and  2  Geo.  2,  c.  23, 
although  the  signature  do  not  contain  the  Christian  names  of  the  partners. 

[S.  C.  1  Tyr.  486 ;  9  L.  J.  Ex.  (0.  S.)  151.] 

Assumpsit  on  an  attorney's  bill  for  obtaining  a  bankrupt's  certificate. 

At  the  trial,  before  Vaughan,  B.,  at  the  Westminster  Sittings  in  this  term,  the 
bill,  proved  to  have  been  delivered,  appeared  to  have  been  signed  by  Smith  for  himself 
and  Jago,  who  had  been  his  partner  at  the  time  of  the  business  done.  After  setting 
out  the  items,  the  bill  concluded  thus : — 

"  This  and  the  foregoing  two  pages  contain  our  bill  against  you. 

"  Smith  &  Jago." 

A  verdict  having  passed  for  the  plaintifts — 

John  Williams  obtained  a  rule  to  enter  a  nonsuit,  on  the  ground  that  the  bill 
delivered  had  not  been  properly  signed  within  the  provisions  of  the  statutes  3  Jac.  1, 
c.  7,  and  2  Geo.  2,  c.  23,  s.  23  ;  he  referred  to  Colling  v.  Treweek  (6  B  &  C.  394  ; 
9  D.  &  R.  456),  Hill  v.  Humphries  (2  B.  &  P.  343),  Lovelace  v.  Ciirry  (7  T.  R.  631),  and 
Taylm-  v.  Fenmck  (3  Bos.  &  P.  553,  note,  and  7  T.  R.  cited  655),  and  urged,  that  the 
Christian  names,  as  well  as  the  surnames  of  each  of  the  partners,  ought  to  have 
appeared  in  the  signature. 

Talfourd  shewed  cause.  The  first  ground  on  which  this  rule  was  obtained,  was, 
that  the  provisions  of  the  statute  3  Jac.  1  were  not  complied  with.  That  objection, 
however,  is  clearly  disposed  of.  The  language  of  the  statute  is,  that  "  all  attornies 
and  solicitors  shall  give  a  true  bill,  &c.  of  all  charges  concerning  the  suits  which  they 
have  for  them,  subscribed  with  his  own  hand  and  name."  This  provision  [543]  only 
applies,  therefore,  to  proceedings  in  suits.  The  present  bill  is  for  business  done  in 
proceedings  in  bankruptcy ;  and,  if  there  were  no  other  statute,  it  is  quite  clear  that 
no  bill  need  have  been  delivered,  though  this  bill  might  perhaps  have  been  taxable 
under  the  statute  2  Geo.  2,  c.  23,  s.  23,  as  containing  the  items  for  the  Chancellor's 
allowance.  The  provisions  of  the  statutes,  however,  were  sufficiently  complied  with 
by  delivering  a  bill  in  the  name  of  the  firm.  It  is  quite  clear  that  each  of  the  partners 
had  authority  to  sign  for  both,  and  it  is  not  pretended  to  be  an  objection  that  each 
partner  did  not  himself  subscribe  ;  but  it  is  said  that  the  Christian  names  of  the  parties 
ought  to  have  been  stated  in  the  signature.  The  name  of  the  firm  is,  however,  much 
better  for  all  purposes  of  information.  Section  22  of  the  same  act  (2  Geo.  2,  c.  23), 
requires  that  the  name  of  the  attorney  suing  out  a  writ  shall  be  indorsed  thereon. 
Hundreds  of  writs  are  sued  out  by  attornies  in  partnership,  and  they  are  always 
indorsed  in  the  name  of  the  firm,  but  no  motion  has  ever  been  made  to  set  aside  such 
writs  for  irregularity.  Several  cases  were  cited  in  moving  for  the  rule  nisi,  as  to 
notices  to  be  given  to  magistrates  under  24  Geo.  2,  c.  44  ;  but  the  case  of  Mai/heiv  v. 
Locke  (1  Marshall,  377  ;  7  Taunt.  63)  is  much  more  applicable  to  the  present  question. 
In  that  case  the  attorney's  name  was  held  to  be  sufficiently  indorsed  by  putting  the 
initial  only  of  the  Christian  name  before  the  surname. 

[Bayley,  B.  There  is  one  case  where  one  of  the  initials  of  an  attorney  who  bad 
two  Christian  names,  was  omitted.] 

[Vaughan,  B.  That  was  the  case  of  James  v.  Swift  (4  B.  &  C.  681  ;  6  D.  &  R. 
625).  In  that  case,  Mr.  Justice  Holroyd  observed,  that  the  24  Geo.  2,  c.  44,  required 
the  name,  not  the  names,  of  the  attorney  to  be  indorsed,  and  "  there  it  would  seem 
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that  the  [544]  statute  did  not  require  the  Christian  name  of  the  attorney  to  be  indorsed 
on  the  notice.  "] 

The  statute  3  Jac.  1  also  uses  the  word  name  in  the  singular,  and  the  case  of  James 
V.  Swift  is  strongly  in  point.  The  statute  2  Geo.  2,  c.  23,  omits  the  name  and  requires 
the  hand,  &c.  If  one  partner  has  a  right  to  sign  for  the  other,  the  present  signature 
is  clearh'  sufficient  within  the  latter  statute.  If  it  were  at  all  necessary,  this  might 
be  contended  to  be  a  convenient,  usual,  and  intelligible  (Reynolds  v.  Caswell,  4  Taunt. 
193)  abbreviation  within  the  provisions  of  the  12  Geo.  2,  c.  13,  s.  5. 

John  Williams,  in  support  of  the  rule.  The  statute  of  James  is  not  confined  to 
suits.  Taking  the  recital  and  enacting  parts  together,  it  would  clearly  include  charges, 
cases,  and  opinions  laid  before  Serjeants  and  counsel,  &c.  Such  fees  and  charges  are 
not  of  necessity  confined  to  what  occur  in  the  progress  of  a  suit.  Mayluw  v.  Locke  is 
an  authority  in  the  defendant's  favour.  There,  the  indorsement  of  D.  Shuter  was 
rendered  intelligible  by  the  signature  of  David  Shuter  on  the  face  of  the  notice,  and 
yet  it  was  with  considerable  difficulty  and  after  much  discussion  that  the  Court  held 
the  notice  sufficient. 

It  was  not  contended,  and  there  is  no  ground  for  contending,  that  the  statute  of 
James  has  been  repealed  by  the  latter  statute.  That  point  was  recently  decided  in 
Heming  v.  IVillmi  (1  M.  &  M.  529). 

[Bayley,  B.  The  statute  of  James  has  been  held  to  apply  only  to  the  superior 
Courts,  and   not  to  extend   to  business   done  in  the  inferior  Courts  (Carth.    147; 

1  Show.  96  ;  1  Salk.  86).     Can  it  apply  to  business  done  in  bankruptcy'] 

The  two  acts  are  to  be  construed  as  in  pari  materia ;  [545]  and  when  the  act  of 

2  Geo.  2  mentions  the  word  subscribed,  it  must  be  intended  as  meaning  subscribed 
with  a  name,  as  in  the  former  statute,  and  not  with  a  dash.  If  the  statute  requires 
the  name  to  be  subscribed,  it  cannot  be  satisfied  without  the  Christian  name,  which 
is  an  essential  part  of  every  man's  name  in  England.  Statutes  of  this  nature  are  to 
be  construed  strictly,  as  in  Taylor  v.  Fenuick  (7  T.  R.  635),  "this  notice  given  under 
my  hand  at  Durham,"  was  held  not  sufficiently  to  state  that  Durham  was  the  place  of 
the  attorney's  abode.  In  the  present  case,  Jago,  one  of  the  attornies  suing,  has  not 
signed  any  bill  at  all. 

Bayley,  B.  I  will  take  it  for  granted,  for  the  purposes  of  this  question,  that 
both  the  3  Jac.  1,  c.  7,  and  the  2  Geo.  2,  c.  23,  are  in  full  force,  and  must  be  taken  to 
regulate  this  case.  The  first  of  those  statutes  enacts,  that  "all  attornies  and  solicitors 
shall  give  a  true  bill  unto  their  masters  or  clients,  or  their  assigns,  of  all  charges,  &c., 
concerning  the  suits,  &c.,  subscribed  with  his  own  hand  and  name;"  and  the  second 
enacts,  that  the  "  bill  shall  be  subscribed  with  the  proper  hand  of  such  attorney  or 
solicitor."  Now,  the  question  in  the  present  case  is,  what  is  the  name,  with  leference 
to  these  acts,  of  the  parties  who  are  the  plaintifls  in  this  action.  A  man  may  have  a 
Christian  name,  and  commonly  use  it,  and  that  in  one  respect  is  part  of  his  name ; 
but  he  may  also  have  a  partnership  name,  as  it  constantly  happens  in  bills  of  exchange 
accepted  by  one  of  a  partnership  for  the  firm,  where  the  name  of  the  style  or  firm 
is  used  to  bind  the  whole ;  and  in  pleading  it  has  been  usual  to  state  that  their 
hands  are  subscribed.  In  all  these  cases  the  word  name  may  be  predicated  of  what 
is  written  or  subscribed  without  the  Christian  names  of  the  partners  being  used. 
Now,  in  the  present  case,  it  seems  to  me  that  the  proper  business  name  of  the  firm 
has  been  used,  with  [546]-in  the  meaning  of  the  statutes  in  question.  The  22nd 
section  of  the  statute  2  Geo.  2,  c.  23,  is  quite  as  distinct  in  requiring  the  name 
of  the  attorney  to  be  indorsed  on  the  process,  and  yet  in  practice  it  is  always 
found,  that,  when  process  is  issued  by  attornies  acting  in  partnership,  it  is  indorsed 
with  the  name  of  the  firm,  and  that  is  considered  as  an  indorsement  of  the  name 
within  the  meaning  of  that  section  of  the  act  of  Parliament.  Therefore,  as  it 
seems  to  me,  Smith  &  Jago  was  the  proper  name  with  which  these  plaintiffs  ought  to 
have  signed  the  bill,  and  each  partner  having  a  right  to  subscribe  the  name  of  the 
partneiship  firm  for  partnership  purposes,  the  signature  of  the  firm  of  Smith  iV  Jago 
is  a  signature  of  the  proper  name,  within  the  meaning  of  the  statute ;  and  I  am  of 
opinion  that  the  objection  taken  in  this  case  was  not  valid,  and  consequently  that  this 
rule  must  be  discharged. 

Vaughan,  B.  I  am  of  the  same  opinion.  It  may  be  conceded,  as  to  this  question, 
that  the  statute  of  James  is  not  repealed.  The  mode  adopted  in  this  case  is  not 
calculated  to  mislead ;  it  is  the  usual  mode,  and  it  gives  the  most  information.     In 
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James  v.  Swift,  Mr.  Justice  Holroyd  thought  the  statute  in  question  iu  that  case, 
requiring  the  name  and  not  the  names,  did  not  require  the  Christian  name.  That  is 
a  strong  authority  against  the  objection  in  this  case. 

BOLLAND,  B.  I  think  the  description  in  this  case  quite  sufficient.  There  is  a 
manifest  distinction  between  the  cases  on  attornies'  bill  and  those  which  have  been 
referred  to  on  notices  to  magistrates.  In  Colling  v.  Treweek  (6  B.  &  C.  394  ;  9  D.  &  R. 
456)  the  Court  of  King's  Bench  held,  that  the  attorney's  bill  was  in  the  nature  of  a 
notice.  Now,  a  notice  to  a  magistrate  should  [547]  enable  him  to  know  where  to  go  to 
tender  amends ;  but,  even  in  the  class  of  cases  on  these  notices,  the  Courts,  though  they 
required  the  residence  to  be  very  particularly  stated,  have  not  been  so  strict  as  to  the 
name.  But,  in  the  case  of  an  attorney's  bill,  the  delivery  of  the  bill  is  only  a  notice 
that  the  client  may  have  a  month  to  ascertain  whether  he  has  been  properly  charged. 
Now,  he  must  know  his  attornies,  and  he  may  go  at  once  to  the  Master  to  get  the 
bill  taxed.  I  therefore  think  that  this  signature  was  quite  sufficient  within  the  acts 
of  Parliament,  and,  consequently,  that  this  rule  must  be  discharged,  (a) 

Rule  discharged. 

Roberts  v.  Wright.     Exch.  of  Pleas.     1831. — The  venue  in  an  action  upon  an 
I.  0.  U.  may  be  changed,  upon  the  usual  affidavit. 

[S.  C.  1  Tyr.  532.] 

Henderson  had  obtained  a  rule  nisi  in  this  case,  to  change  the  venue  from 
Carnarvonshire  to  Denbighshire,  upon  the  usual  affidavit. 

John  Jervis  shewed  cause,  upon  affidavit,  which  stated  that  the  action  was  brought 
upon  an  I.  0.  U.  He  contended  that  this  instrument  was  like  a  promissory  note,  in 
an  action  upon  which  the  venue  could  not  be  changed. 

Henderson.  As  a  general  rule,  the  defendant  may  change  the  venue  in  all 
transitory  actions,  and  the  cases  put  by  Tidd  (Tidd,  603,  604)  are  exceptions  to  that 
general  rule.  An  I.  0.  U.  is  not  like  a  promissory  note  ;  it  requires  no  stamp,  [548] 
and  which  for  this  purpose  is  a  material  distinction,  it  does  not  pass  by  delivery. 
The  rule  does  not  apply  to  writings  generally. 

Per  Curiam.     Rule  absolute. 


Pennell  v.  King-ston.  Exeh.  of  Pleas.  1831. — The  Court  will  not  increase  issues 
upon  a  distringas  issued  upon  the  Sheriff's  return  of  summoneri  feci  to  the 
venire,  according  to  the  old  course  of  the  Court. — Semble. 

[S.  C.  1  Tyr.  415 ;  9  L.  J.  Ex.  (0.  S.)  191.] 

A  venire  having  been  served  in  this  case,  according  to  the  old  course  of  the  Court, 
a  distringas  issued,  upon  the  Sheriff's  return,  to  levy  40s.,  and  Meeson  now  moved, 
upon  an  affidavit  of  debt,  to  increase  the  issues. 

[Bayley,  B.  Have  you  considered  the  effect  of  the  stat.  7  &  8  Geo.  4,  c.  71,  s.  5, 
upon  the  ancient  mode  of  proceeding  by  venire  and  distringas  1] 

Meeson  then  insisted  that  the  statute  had  not  abrogated  the  common  law  mode  of 
proceeding,  but  was  merely  cumulative,  and  permitted  a  plaintiff  who  followed  its 
pi-ovisions  to  enter  an  appearance  for  the  defendant.  Nicholson  v.  Bownass  (3  Price, 
268),  Dwerryhouse  v.  Gmham  (ib.  n.),  Petty  v.  Smith  (2  Y.  &  J.  Ill),  and  Kemp  v. 
Sumner  (id.  405). 

Bayley,  B.  I  have  considered  those  cases,  and,  notwithstanding  those  decisions, 
entertain  a  doubt  whether  the  ancient  mode  of  proceeding  has  not  been  taken  away 
by  stat.  51  Geo.  3,  c.  124,  and  7  &  8  Geo.  4,  c.  71.  I  can  make  no  order;  but  you 
may  mention  it  to  the  Court. 

It  was  subsequently  mentioned  in  full  Court,  and  the  Barons  were  of  opinion  that 
the  cases  cited  did  not  dis-[549]-pose  of  the  difficulty  arising  upon  the  statute.  They 
gave  no  express  opinion  upon  the  point,  but  refused  to  order  the  issues  to  be 
increased,  because  they  might  be  called  upon  to  supersede  the  distringas  in  pursuance 
of  an  express  enactment  upon  the  subject.     They  said,  that  a  plaintift'  might  obtain  a 

(a)  Lord  Lyndhurst,  C.  B.,  was  sitting  in  equity. 
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distringas  by  complying  with  the  act ;  but  that,  if  he  proceeded  at  common  law,  he 
must  do  so  of  his  own  authority,  and  the  Court  would  not  assist  him. 
Rule  refused.(a) 

Farebrother  and  Another  v.  Worsley  and  Others,  Executors  of  Hirst, 
Deceased  Exch.  of  Pleas.  lS31.-Where  a  Sheriff's  bailiff,  in  the  deed  appoint- 
ing him  bailiH,  covenanted  (inter  alia)  to  pay  the  Sheriff  the  costs  and  charges  of 
defending  any  action,  or  of  prosecuting  or  opposing  any  motion,  &c.,  touching  or 
concerning  any  matter  wherein  the  bailiff  should  act,  or  assume  to  act  as  bailiff, 
to  the  said  Sheriff ;  and  afterwards,  in  the  same  deed,  covenanted  to  indemnify, 
&c.,  the  Sheriff,  against  all  actions,  costs,  &c.,  &c.,  which  might  be  commenced, 
&c.,  or  which  he  might  suffer,  pay,  or  be  liable  to,  for  or  by  reason  of  the 
executing,  not  executing,  returning,  or  not  returning,  or  mis-return  of  any  writ, 
process  mandate,  precept,  or  warrant,  occasioned  by  the  act  or  default  of  the 
f  n<r  u  ■T^'^''^'  ^^'^^  ^^^  covenant  was  not  confined  to  the  wrongful  act  of  the 
bai  itt,  but,  that  It  extended  to  protect  the  Sheriff  from  the  costs,  &c.,  which  he 
had  incurred,  from  an  action,  &c.,  having  been  prosecuted  against  him,  in  conse- 
quence of  a  return  made  by  him  to  a  writ,  on  instructions  for  the  return  given 
by  the  bailiff,  though  those  instructions  were  correct  and  proper. 

[S.  C.  1  Tyr.  424 ;  9  L.  J.  Ex.  (0.  S.)  166.     Reported  on  another  point. 

5  Car.  &  P.  102.] 

Covenant  by  the  Sheriff  of  Middlesex,  against  the  executors  of  a  deceased  surety 
ot  a  bailitt.  Ihe  declaration  set  out  an  indenture,  dated  the  28th  September 
1^26  between  the  plaintiffs,  as  Sheriff  of  Middlesex,  of  the  one  part;  and  Joshua 
Hirst  the  younger,  U  orsley  the  defendant,  J.  N.,  D.  R.,  R.  T.,  \V.  G  and  J  Hirst 
the  elder,  since  deceased,  of  the  other  part;  by  which  the  [550]  plaintiffs,  at  the 
instance  and  request  of  the  said  J.  H.  the  younger,  and  in  consideration  of  the 
covenant  and  agreement  thereinafter  entered  into,  &c.,  did  nominate  and  appoint  the 
f.C  ^^  the  younger,  to  be  one  of  the  bailiffs  of  the  said  Sheriff  (during  the  pleasure 
ot  the  said  Sherirt),  permitting  him  to  receive  to  his  own  use  all  lawful  fees  usually 
receiv-ed  by  Sheriffs  bailiffs  in  the  said  county  of  Middlesex,  but  reserving  to  the  said 
bhenff  the  poundage  and  such  other  fees  and  profits  on  writs  of  execution  and  extent 
as  had  been  usually  received  by  the  Sheriff  of  the  said  county  of  Middlesex,  and  all 
such  other  fees  and  emoluments  to  the  said  Sheriff  belonging;  and,  in  consideration 
of  the  premises,  the  said  J.  H.  the  younger,  &c.,  &c.,  (the  said  parties  of  the  second 
part),  for  themselves  jointly  and  severally,  and  for  their  several  and  respective  heirs 
executors,  &c  did,  and  each  of  them  did  covenant,  &c.,  to  and  with  the  said  plaintiffs 
and  each  of  them  ; —  '^ 

That  the  said  bailiff  should  duly  execute  all  warrants  or  mandates  to  him  directed 
sSd  Sheriff  '         ""•^^•■-^'^eriff  or  deputies,  or  any  of  them,  in  the  name  of  the 

That  the  said  bailiff  should  give  regular  instructions  in  writing,  for  the  return  of 
all  writs  or  process  in  all  cases  in  which  warrants  should  have  been  executed  by  or 
directed  to  the  said  bailiff;  ■^ 

That  the  said  bailiff  should  and  would  forthwith  pay  to  the  said  Sheriff;  under- 
sheriff,  or  deputies,  all  monies  received  by  the  said  bailiff  on  any  arrest  or  levy  by 
deducrion''  °'  ^^   ''"'"'''   ^^  entrusted   for  the  said  Sheriff,   without 

That  the  said  bailiff  should,  in  all  things,  truly,  lawfully,  and  honestly  demean  and 
behave  himself,  as  baibff  as  aforesaid,  and  in  due  and  lawful  manner  all  and  every  the 
lawful  commands  or  directions  of  the  said  Sheriff,  his  under-sheriff,  and  their  deputies, 
touching  any  manner  o  service  [551]  incident  or  belonging  to  the  said  office  of 
bneriU,  should  and  would  execute  and  perform  ; 

That  the  said  bailiff  should  and  would  well  and  truly  pay  to  the  said  Sheriff,  his 

(a)  In  Michaelmas  Term  Price  made  a  similar  application,  as  a  motion  of  course, 
which  was  granted ;  but  the  Court  having  subsequently  ascertained  the  nature  of  the 
X    th  'to^  directed  the  application  to  be  renewed  at  the  sittings 
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under-sheriff,  or  deputies,  or  one  of  them,  the  costs  and  charges  of  defending  any 
action,  and  of  prosecuting  or  opposing  any  motion  in  or  application  to  the  Court, 
touching  or  concerning  any  matter  wherein  the  said  bailiff  should  act,  or  assume  to 
act,  as  bailiff  to  the  said  Sheriff; 

That  the  said  bailiff  and  his  sureties,  some  or  one  of  them,  should  indemnify  the 
said  Sheriff  and  his  under-sheriff,  or  deputies,  from  all  damages,  loss,  costs,  and 
charges,  which  they,  or  either  of  them,  should  or  might  suffer,  sustain,  or  be  put  unto, 
or  be  liable  to  suffer,  sustain,  or  be  put  unto,  for  or  by  reason  of  the  payment  of  any 
money  by  the  said  Sheriff,  under-sheriff,  or  deputies,  to  any  person  or  persons ;  or  by 
reason  of  any  return  to  any  writ  or  process  made  by  the  said  Sheriff,  under-sheriff, 
or  deputies,  at  the  request  of  the  said  bailiff; 

And  that  the  said  bailiff  and  his  said  sureties,  some  or  one  of  them,  their,  or  some 
or  one  of  their  heirs,  executors,  or  administrators,  should  and  would  save  harmless 
and  indemnify  the  said  Sheriff  and  under-sheriff  from  and  against  all  actions,  suits, 
fines,  amerciaments,  penalties,  contempts,  foi'feitures,  loss,  costs,  charges,  and  expenses, 
which  might  be  commenced,  prosecuted,  imposed,  or  set  upon  them,  or  either  of  them, 
or  which  they,  or  any  or  either  of  them  might  suffer,  pay,  or  be  liable  unto,  for  or  by 
reason  of  the  executing,  not  executing,  returning,  or  not  returning,  or  mis-return  of  any 
writ,  process,  mandate,  precept,  or  warrant,  occasioned  by  the  act  or  default  of  the 
said  bailiff;  or  by  reason  of  execution,  escape,  or  any  other  cause  whatsoever  happening 
by  the  act  or  default  of  the  said  bailiff. 

The  declaration  then  stated,  that,  by  virtue  of  the  said  indenture,  the  said  J.  H. 
the  younger,  afterwards,  to  wit,  on  &c.,  at  &c.,  became  and  was  one  of  the  bailiffs  of 
the  [552]  said  plaintiffs  then  and  there  being  Sheriff  of  the  said  county  of  Middlesex  ; 
and  that  after  the  making  of  the  said  indenture,  and  whilst  the  said  plaintiffs  were 
Sheriff  of  the  said  county,  and  whilst  J.  H.  the  younger  was  one  of  the  bailiffs  of  the 
said  plaintiffs  as  such  Sheriff,  to  wit,  on  the  '2nd  May,  1827,  a  fieri  facias  was  issued 
out  of  the  Iving's  Bench,  commanding  the  said  Sheriff  to  cause  to  be  levied  of  the 
goods  and  chattels,  in  his  bailiwick,  of  A.  H.  Chambers,  a  debt  of  16,0001.  and  71. 
damages,  recovered  by  H.  Wilton  against  him  ;  that  the  writ  was  duly  indorsed  to 
levy  182.51.  10s.  5d.,  and  on  21st  May,  1827,  at  &c.  was  delivered  to  the  plaintiffs,  as 
such  Sheriff,  to  be  duly  executed  ;  and  that  b\^  virtue  thereof  they  issued  their  warrant 
to  said  J.  H.  the  younger,  then  being  one  of  the  said  bailiffs  of  the  said  Sheriff,  thereby 
commanding  him  to  levy  the  said  debt  and  damages,  so  that  the  said  Sheriff  might 
have  the  money  at  the  return,  to  render  to  Wilton  ;  that  the  warrant  was  delivered 
to  J.  H.  the  younger,  to  be  executed,  and  that  the  said  J.  H.  the  younger,  acting  and 
assuming  to  act  as  bailiff  of  the  said  plaintiffs  so  being  Sheriff  as  aforesaid,  and  for  the 
purpose  of  executing  such  warrant,  afterwards,  to  wit.  on  &c.,  at  &c.,  before  the  return 
of  the  said  writ,  and  within  the  bailiwick  of  the  said  Sheriff,  did  seize  and  take  divers 
goods  and  chattels,  then  in  the  possession  of  F.  Bernasconi,  &c.,  of  the  value  of 
20,0001,  but  did  not  levy  thereout  the  sum  indorsed  on  the  said  writ,  or  any  part 
thereof ;  and  that  before  the  time  of  the  said  seizure  last  mentioned,  to  wit,  on  the 
19th  November,  1825,  at  &c.,  a  certain  commission  of  bankiupt  had  been  awarded 
and  issued  against  the  said  A.  H.  Chambers ;  and  the  said  F.  Bernasconi,  &c.,  at  the 
time  of  the  said  seizure,  held  and  claimed  possession  of  the  said  goods  and  chattels 
so  seized,  as  assignees  of  the  estate  and  effects  of  the  said  A.  H.  Chambers  in  the  said 
writ  named,  under  the  said  commission,  to  wit,  at  &c.  ;  and  the  said  plaintiffs  say, 
that  afterwards,  to  wit,  [553]  on  the  23rd  May,  1827,  at  ('fee,  a  certain  rule  was  made 
by  the  said  Court  of  King's  Bench,  whereby'  the  .said  plaintiffs,  Sheriff  as  aforesaid, 
were  ordered  by  the  said  Court  to  return  the  said  writ ;  and  thereupon,  afterwards, 
in  Easter  Term,  in  the  year  last  aforesaid,  at  &c.,  the  said  plaintiffs.  Sheriff  as  aforesaid, 
did  move  the  Court,  that  the  said  rule  to  return  the  said  writ  might  be  enlarged  until 
the  said  Sheriff  should  be  indemnified  to  the  satisfaction  of  the  Master  ;  and  such 
proceedings  were  thereupon  had  in  the  same  Court,  in  respect  of  the  said  motion 
touching  the  said  writ  and  the  return  thereof,  that  the  said  plaintiffs  were  thereby 
then  put  unto  divers  large  costs  and  charges  about  the  same  motion,  to  the  amount 
of  a  certain  large  sum  of  money,  to  wit,  the  sum  &c.  Averment  of  notice  to  J.  H. 
the  younger,  and  request  to  him  by  the  plaintiffs  to  pay  them  the  said  costs  and 
charges  to  which  they  had  been  so  put  as  aforesaid.  The  declaration  then  stated, 
that,  by  reason  of  the  said  seizure,  and  of  the  acts  of  the  said  J.  H.  the  younger  done 
in  and  about  the  executing  of  the  said  warrant,  the  said  F.  Bernasconi,  &c.,  afterwards, 
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to  wit,  &c.,  commenced  and  prosecuted  in  the  said  Court  of  King's  Bench  a  certain 
action  of  trespass  against  the  said  now  plaintiffs  and  the  said  H.  Wilton,  in  consequence 
whereof  the  said  plaintiffs  did  afterwards,  to  wit,  &c.,  make  an  application  in  and  to 
the  said  Court,  to  stay  the  proceedings  in  the  said  action  of  trespass,  until  they  the 
said  Sheriff  should  be  indemnified  ;  and  such  proceedings  were  thereupon  had  in  the 
same  Court  touching  the  said  application,  that  the  said  plaintiffs  were  thereby  there 
put  to  divers  other  large  costs  and  charges  about  the  same  application,  to  the  amount, 
&c.     Averments  of  notice  and  request  as  before. 

The  declaration, ((/)'  then  averred,  that  the  said  J.  H.  the  [554]  younger,  as  such 
bailiff'  as  aforesaid,  after  the  making  the  said  seizure,  and  before  the  return  of  the 
said  writ,  to  wit,  &c.,  instructed  the  said  plaintiffs  as  such  Sheriff,  and  requested  them 
to  return,  and  the  said  plaintiffs,  as  such  Sheriff,  did,  by  his  instructions,  and  at  his 
request,  then  and  there  return  upon  the  said  writ,  that  the  said  A.  H.  Chambers,  in 
the  said  writ  named,  had  not  any  goods  or  chattels  in  the  said  Sheriff's  bailiwick, 
whereof  the  said  Sheriff'  could  cause  to  be  levied  the  debt  and  damages  in  that  writ 
mentioned,  or  any  part  thereof ;  by  reason  whereof  the  said  H.  Wilton  afterwards, 
to  wit,  in  Hilary  Term,  1828,  commenced  and  prosecuted,  in  the  Court  of  Exchequer, 
to  wit,  &c.,  a  certain  action  on  the  case  against  the  said  plaintiffs,  for  the  recovery  of 
the  damages  alleged  to  have  have  sustained  by  the  said  H.  Wilton  by  reason  of  the 
said  return  so  made  by  the  said  plaintiffs  upon  the  said  writ,  and  of  the  non-execution 
thereof ;  and  such  proceedings  were  thereupon  had  in  the  said  Court  of  his  late 
Majesty,  in  the  said  last^mentioned  suit,  that  the  said  now  plaintiffs,  by  reason  thereof, 
did  suffer,  sustain,  and  were  put  unto  divers  other  large  damages,  losses,  costs,  and 
charges,  to  the  amount  of  5001.,  in  and  about  defending  the  said  last-mentioned  action, 
and  incidental  thereto :  of  all  which  several  premises,  the  said  J.  H.  the  younger, 
afterwards,  to  wit,  on  &c.,  at  &c.,  had  notice,  and  was  then  and  there  requested  by 
the  said  plaintiffs  to  pay  them  the  damages,  losses,  costs,  and  charges  which  the  said 
plaintiff's  had  so  suffered,  sustained,  and  been  put  unto,  as  last  aforesaid,  and  to 
indemnify  them  from  and  against  the  same,  to  wit,  at  &c. 

The  second  (a)-  plea  to  the  breach  in  question  was,  that  the  said  A.  H.  Chambers 
had  not,  at  any  time  from  the  delivery  of  the  said  writ  of  fieri  facias  in  that  breach 
men-[555]-tioued,  before  the  said  return  thereof,  any  goods  or  chattels  in  the  bailiwick 
of  the  said  Sheriff',  whereof  the  said  Sheriff  could  cause  to  be  levied  the  debt  and 
damages  in  that  writ  mentioned,  or  any  part  thereof. 

Demurrer  and  joinder. 

Burchell  for  the  plaintiffs.  If  this  plea  were  to  succeed,  it  would  be  impossible 
for  a  Sheriff  to  protect  himself ;  for,  the  present  covenant  has  been  framed  expressly 
for  the  purpose  of  protecting  the  Sheriff  from  the  consequences  of  all  returns  and 
acts  of  the  bailiff  by  which  loss  or  injury  may  be  sustained  by  the  Sheriff;  and  it  is 
intentionally  not  confined  to  the  mis-returns  or  wrongful  acts  of  the  bailiff.  The 
covenant  is,  that  the  bailiff,  or  his  sureties,  should  indemnify,  &c.,  the  Sheriff  against 
all  actions  and  loss,  &c.,  which  might  be  commenced,  &c.,  or  which  he  might  be  put 
to,  &c.,  or  be  liable  unto,  for  or  by  reason  of  the  executing,  not  executing,  returning, 
or  not  returning,  or  mis-return  of  any  writ,  &c.,  occasioned  by  the  act  or  default 
of  the  said  bailiff,  or  by  reason  of  any  execution,  escape,  or  any  other  cause  happening 
by  the  act  or  default  of  the  said  bailiff'. 

The  object  of  this  provision  was,  to  make  the  bailiff  run  the  risk  of  all  suits  which 
should  be  brought  against  the  Sheriff  for  his  acts,  whether  rightful  or  wrongful. 
The  present  was  a  risk  of  office  brought  on  the  Sheriff  by  the  act  of  the  bailiff,  and 
falls  within  the  meaning  of  the  covenant,  which  w^as  intended  to  protect  the  Sheriff 
from  the  consequences  of  all  rightful  acts  of  the  bailiff. 

This  is  not  like  the  cases  of  covenants  for  title  on  the  sale  of  a  real  estate,  where 
the  covenant  has  Vjeen  held  not  to  extend  to  guard  the  estate  from  wrongful  acts ; 
here  there  is  a  consideration  for  covenants  against  all  acts,  rightful  or  wrongful ;  for, 
the  office  of  bailiff  is  a  continuing  office,  and  he  gets  a  profit  on  each  act,  and  this, 
therefore,  may  well  be  taken  to  be  a  covenant  as  to  each  particular  act. 

(ay  There  were  six  other  breaches,  as  to  which  no  question  arose  on  the  present 
occasion. 

{ay  The  first  plea  took  issue  on  the  fact  of  the  instructions  to  the  Sheriff  to  return 
the  writ. 
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[556]  The  word  return  must  mean  rightful  return,  or  else  what  is  the  use  of  the 
subsequent  words  mis-return,  and  no  return  ? 

(Bayley,  B.  Try  it  in  this  way  :  Could  the  Sheriff  recover  the  extra  costs  in  an 
action  in  which  he  succeeds  1] 

Yes  ;  or  if  he  were  to  succeed  and  recover  costs  against  an  insolvent,  it  is  submitted 
that  this  instrument  would  protect  him.  The  whole  scope  of  the  covenant  is  to  put 
the  bailiff  in  the  place  of  the  Sheriff',  and  the  words  ought  to  be  taken  most  strongly 
against  the  covenantor.  The  instructions  from  which  to  make  the  return  of  the  writ, 
are  surely  the  act  of  the  bailiff,  and  against  his  act  the  covenant  expressly  piotects 
the  Sheriff'.  By  a  preceding  covenant,  also,  the  Sheriff'  is  to  be  indemnified  against 
the  costs  or  charges,  &c.,  &c.,  touching  or  concerning  any  matter  wherein  the  bailiff' 
should  act,  or  assume  to  act,  as  bailiff'  to  the  said  Sheriff'. 

Manning,  contra.  This  is  an  attempt  to  fix  the  executor  of  a  deceased  surety, 
contrary  to  the  policy  of  the  law,  and  the  contract  of  the  parties.  The  poundage  is 
the  legal  indemnity  to  the  Sheriff'  against  the  risks  of  office;  and  this  he  reserves  to 
himself,  whilst  he  attempts  to  throw  on  the  sui'ety  the  risk  which  the  law  intends 
that  he  should  bear.  But  the  words,  "occasioned  by  the  act  or  default  of  the  bailiff," 
&c.,  over-ride  the  whole  of  the  preceding  clause.  The  word  ''default"  clearly  means 
a  wrongful  "not-doing;"  and  then  the  word  "act,"  on  which  reliance  has  been  placed, 
will  mean  a  wrongful  doing.  So,  the  common  covenant  for  quiet  enjoyment  without 
the  let  of  grantor,  &c,,  or  any  other  person  soever,  is  confined  in  construction  to  the 
lawful  let  only  (Dudley  v.  Folliott,  3  T.  K.  584).  If  such  construction  arises  from  the 
nature  of  the  instrument  on  the  covenant  for  title,  surely,  a  multo  fortiori,  the  words 
"by  the  act  or  default  of  the  bailiff',"  must  be  construed  to  confine  the  indemnity  to 
the  wrongful  [557]  act,  or  default  of  the  bailiff.  A  correct  or  true  return  by  the  bailiff' 
to  the  Sheriff'  can  never  come  within  this  provision. 

But  a  preceding  covenant  was  prayed  in  aid  by  the  other  side,  by  which  the 
Sheriff'  is  to  be  indemnified  from  costs,  &c.,  touching  or  concerning  any  matter  wherein 
the  bailiff'  should  act,  or  assume  to  act,  as  bailiff'.  The  general  words  of  that  covenant, 
however,  are  qualified,  by  there  being  an  express  subsequent  covenant  as  to  returns, 
which  is  restricted  to  injuries  arising  from  wrongful  acts  or  defaults. 

The  breach  in  question  is  bad,  for  it  does  not  shew  what  is  become  of  the  action 
by  Wilton.  'Ihat  action  may  be  still  pending,  and  if  the  plaintiffs  might  recover 
without  shewing  an  end  to  the  suit  (as  they  must  do  in  cases  of  malicious  prosecu- 
tions), the  bailiff"  might  be  fixed  with  a  fresh  action,  de  die  in  diem,  for  every 
shilling  expended  from  time  to  time  in  the  progress  of  the  suit ;  and  that,  though 
the  Sheriff'  were  sure  of  receiving  the  whole  costs  from  the  opposite  party  at  the 
end  of  the  suit.  Besides,  the  breach  does  not  state  that  the  expenses  were  incurred 
necessarily.  If  they  were  incurred  wantonly,  they  surely  do  not  fall  within  the 
meaning  of  this  obligation.  They  should  either  be  stated  to  have  been  incurred 
necessarily,  or  with  the  assent  and  concurrence  of  the  parties  to  be  charged.  In  this 
breach,  neither  of  these  facts  is  stated  ;  and  the  present  appears  to  be  an  attempt  to 
saddle  the  representatives  of  the  surety  with  expenses  which  the  Sheriff'  has  wantonly 
incurred,  by  choosing  to  mix  himself  up  as  a  party  in  the  litigation. 

[Bayley,  B.  You  have  not  pleaded,  that,  if  any  damage  were  sustained,  it  was 
wrongfully  sustained  by  the  Sheriff'. 

[Lord  Lyndhurst,  C.  B.  If  the  expenses  had  been  wantonly  sustained,  the  part 
of  the  breach  which  states  that  "  the  plaintiff's,  by  reason  thereof,  sustained  loss,"  &c., 
would  not  be  true.] 

[558]  Burchell,  in  reply.  The  words  "  by  reason  thereof  "  clearly  imply,  that  the 
loss  was  sustained  necessarily  by  the  plaintiff's. 

Lord  LYNDHURST,(a)  C.  B.  The  substantial  question  intended  to  be  raised  upon 
this  record,  and  which  was  discussed  yesterday,  is,  whether,  when  the  bailiff  has  acted 
properly  in  the  discharge  of  his  duty,  by  making  a  proper  return  to  the  Sheriff,  for 
which  return  an  action  has  been  brought  against  the  Sheriff,  and  costs  and  charges 
have  been  incurred  by  him,  the  bailiff'  and  his  surety  be  liable  for  such  costs  and 
charges.  It  appears  to  me,  that  the  case  I  have  stated  falls  distinctly  within  the 
language  of  one  of  the  covenants ;  and,  on  looking  through  the  rest  of  the  instrument, 
for  the  purpose  of  ascertaining  whether  there  is  any  other  covenant  or  provision  to 

(a)  The  judgment  of  the  Court  was  pronounced  the  day  after  the  argument. 
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qualify  or  restrain  the  meaning  of  the  one  in  question,  it  does  not  appear  to  me  that 
there  is  any  thing  to  justify  me  in  declining  to  put  upon  the  covenant  I  have  alluded 
to  the  meaning  which  its  terms  naturally  import.  The  part  of  the  deed  to  which  I 
refer  is  this,  "that  the  bailiff  shall  pay,  &c.,  to  the  Sheriff,  &c.,  the  co-ts  and  charges 
of  defending  any  action,  and  of  promoting  or  opposing  any  motion  in,  or  application 
to  the  Court,  touching  or  concerning  any  matter  wherein  the  bailiff  should  act,  or 
assume  to  act,  as  bailiff  to  the  said  Sheriff."  In  this  case,  the  bailiff  pointed  out  the 
return  to  be  made  on  the  writ.  On  that  return,  an  action  was  brought  against  the 
Sheriff,  and  costs  and  charges  were  incurred  by  him.  These,  therefore,  were  costs 
and  charges  in  defending  an  action  in  a  matter  wherein  the  bailiff  acted  as  bailiff  to 
the  Sheriff,  the  now  plaintiffs.  They  therefore  fall  precisely  within  the  words  of 
the  deed,  and  I  see  nothing  to  prevent  those  words  from  [559]  taking  effect.  With 
respect  to  the  other  covenant,  I  should  feel  more  difficulty.  The  Sheriff  by  that  is 
to  be  indemnified  against  any  loss  that  may  arise  from  the  act  or  default  of  the 
bailiff.  Now,  if  the  bailiff  acts  properly,  and  gives  correct  instructions  for  the  return, 
and  a  third  party  brings  an  action  for  such  return,  it  does  not  appear  to  me  that  the 
loss  happens  through  the  act  or  default  of  the  bailiff,  but  rather  from  the  act  of  the 
third  party,  who  has  chosen  to  bring  the  action.  The  same  reasoning  is  applicable  to 
the  remaining  covenants.  My  opinion  proceeds  on  the  gi'ouud  that  the  covenant  to 
which  I  first  referred  embraces  the  present  case. 

An  objection  was  taken  to  the  terms  in  which  this  breach  was  assigned.  It  was 
said  that  it  should  have  stated  that  the  expenses  were  necessarily  incurred  ;  but  I 
think  that  it  was  more  correct  to  follow  the  words  of  the  covenant,  in  assigning  the 
breach,  as  has  been  done  in  the  present  case.  I  think,  therefore,  that  there  is  no 
ground  for  objecting  to  the  present  declaration,  and  that  there  should  be  judgment 
for  the  plaintiffs. 

B.A.YLEY,  B.  My  opinion  agrees  with  that  which  has  been  expressed  by  Lord 
Lyndhurst,  and  it  is  founded  on  that  part  of  the  covenants  to  which  he  has  referred. 
The  Sheriff  may  select  such  persons  as  he  chooses  to  execute  pi'ocess  for  him,  and 
may  impose  such  terms  in  selecting  any  particular  person,  as  such  person  and  his 
sureties  maj'  acquiesce  in.  The  covenant  contains  a  stipulation  on  the  part  of  the 
bailitt  and  his  sureties,  that  they  will  pay  to  the  Sheriff,  &c.,  all  costs,  &c.  &c., 
touching  or  concerning  any  matter  wherein  the  said  bailiff  should  act,  or  assume  to 
act  as  bailiff  to  the  said  Sheriff.  Now,  there  is  no  doubt,  on  the  terms  in  which  this 
breach  is  assigned,  that  the  plaintiffs  have  averred  that  they  have  incurred  costs  in  a 
matter  in  which  the  bailiff  has  acted  as  bailiff'  to  the  Sheriff,  [560]  and  therefore, 
unless  there  be  something  in  the  rest  of  the  deed  to  justify  us  in  putting  a  dlHerent 
construction  upon  this  covenant  from  what  its  words  would  prima  facie  import,  the 
Sheriff  has  a  right  to  call  upon  the  sureties  of  the  bailiff  to  reimburse  him  as  to  these 
costs.  Now,  on  looking  at  the  other  stipulations,  I  sec  nothing  which  will  justify  us 
in  putting  a  different  construction  upon  the  covenant  in  question,  from  that  which 
it  naturally  bears,  or  which  should  prevent  us  from  putting  the  same  construction 
upon  it  as  if  it  stood  simpliciter,  by  itself. 

The  early  part  of  the  instrument  points  out  the  duty  of  the  bailiff.  It  then  pro- 
ceeds to  mention  the  instances  in  which  the  Sheriff  may  be  put  to  expense,  [the 
learned  Baron  here  read  that  part  of  the  instrument],  and  afterwards  come  the 
stipulations  for  indemnifying  the  Sheriff.  Now,  the  general  scope  of  these  stipulations 
is  perhaps  rather  to  embrace  those  cases  in  which  the  bailiff  may  be  in  some  respect 
to  blame ;  but  some  of  the  concluding  ones  would,  I  think,  justify  the  Sheriff  in 
calling  upon  the  bailifi'  or  his  sureties,  to  indemnify  him  against  the  consequences  of 
acts  of  the  bailiff  in  which  he  has  not  been  to  blame.  The  Sheriff  may  be  injured  in 
consequence  of  the  acts  of  the  bailiff,  though  the  latter  has  acted  properly  in  every 
respect ;  and  I  think  that  it  was  the  intention  of  this  instrument,  that  the  Sheriff 
should  be  indemnified  whether  the  bailiff  were  innocent  or  not.  There  is  no  reason 
why  the  Sheriff  should  not  take  an  indemnity  to  seeuie  himself  from  loss  arising  out 
of  transactions  where  he  and  the  bailiff  are  both  innocent. 

If  it  could  be  said  that  the  Sheriff  had,  of  his  own  wrong,  been  put  to  these 
expenses,  so  that  the  blame  would  rest  upon  him,  then,  as  his  own  wrong  would  have 
been  the  cause  of  the  damage,  he  would  be  the  proper  party  on  whom  the  loss  should 
fall,  and  he  could  not  call  upon  the  bailiff  or  his  sureties  to  indemnify  him.     But,  on 
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the  face  of  this  record,  we  cannot  say  that  the  Sheriff  [561]  is  to  blame  ;  and  he  must 
be  taken,  on  these  pleadings,  to  be  an  innocent  party. 

I  am  therefore  of  opinion,  that,  upon  the  true  construction  of  this  instiument,  the 
plaintiffs  are  entitled  to  recover  the  expenses  in  question,  and,  consequently,  our 
judgment  must  be  for  the  plaintiffs. 

Vaughan,  B.  I  concur  entirely  with  the  rest  of  the  Court.  This  is  a  demurrer 
to  a  plea  which  professes  to  be  an  answer  to  the  seventh  breach  assigned  in  the 
declaration  in  this  ease.  It  becomes  necessary  to  see  what  is  the  nature  of  the 
covenants,  and  whether  those  covenants  do  not  reach  the  facts  in  question.  It  has 
been  argued  that  the  covenants  only  indemnify  agaiiLst  the  wrongful  acts  of  the 
bailiff;  but,  upon  this  breach,  it  is  at  least  doubtful  whether  the  conduct  of  the  bailiff 
can  be  called  an  innocent  act.  In  looking  at  the  stipulations  of  the  instrument,  one 
cannot  help  seeing  that  this  instrument  is  drawn  with  particular  accuracy  and  care. 
The  earlier  stipulations  are  more  general,  and  as  they  proceed  they  become  more 
special  and  minute.  [The  learned  Baron  then  went  through  the  covenants,  and 
compared  them  with  the  breach.]  It  is  impossible  to  have  words  more  general  or 
better  adapted  to  meet  every  case,  not  only  of  wrongful  but  of  innocent  acts ;  and 
I  know  of  no  law  which  prevents  the  Sheriff  fiom  so  guarding  himself  against  the 
acts,  whether  lightful  or  wrongful,  of  the  bailiff,  or  the  bailiff  from  agreeing  to  such 
stipulations,  if  he  choose  so  to  do.  It  appears  to  me  that  these  stipulations,  distinctly 
comprehend  the  case  of  the  costs  which  have  been  incurred  in  defending  the  action ; 
and,  therefore,  lam  of  opinion  that  the  plaintiffs  are  entitled  to  our  judgment. 

BoLLAND,  B.  It  has  been  submitted  to  the  Court,  that  this  is  an  attempt  to  fix 
the  surety,  contrary  to  the  policy  of  the  law,  and  to  the  intention  of  the  parties. 
It  is  not,  [562]  however,  contrary  to  the  policy  of  the  law ;  for  it  is  merely  a  contract 
between  two  individuals  for  the  sharing  of  responsibilities  which  may  arise  from  the 
one  placing  the  other  in  a  particular  situation,  the  one  being  free  to  offer,  the  other 
to  accept  or  refuse  the  terms  offered.  Nor  do  I  see  any  thing  contrary  to  the 
intention  of  the  parties,  as  expressed  by  them  in  this  deed.  Looking  at  the  whole  of 
the  contract,  it  seems  to  me  to  be  perfectly  clear  that  the  intention  was,  that  the 
covenant  should  cover  all  expenses  incurred  by  the  sheriff,  whether  they  arose  from 
the  proper  or  improper  acts  of  the  bailiff.  Then  comes  the  question,  whether  the 
contract  is  framed  so  as  to  carry  this  intention  into  effect.  The  Sheriff  is  to  be 
indemnified  from  and  against  "all  costs,  &c.  which  he  might  pay  or  be  liable  unto, 
for  or  by  reason  of"  (then  come  the  causes  from  which  the  above  Cdnsequences 
are  to  flow,)  "the  executing,  not  executing,  returning,  or  not  returning,  or  mis-return 
of  any  writ,  process,  &c.  occasioned  by  the  act  or  default  of  the  bailiff."  I  should 
feel  inclined  to  give  a  larger  construction  to  those  expressions  than  has  been  given 
by  the  Lord  Chief  Baron.  I  do  not  say  that  the  expression  "act  or  default"  is 
merely  tautologous  ;  but  I  think  that  without  it  the  construction  would  have  been 
the  same  ;  for  the  words  "  returning,  non-returning,  or  mis-return,"  &c.,  seem  to  have 
completely  embraced  the  case  in  question  :  and  when  I  look  at  the  earlier  parts,  to 
see  whether  the  indemnity  was  to  extend  to  the  acts  of  others  as  well  as  of  the  bailifl', 
I  think  the  words  bind  the  bailiff  to  take  upon  himself,  if  not  all,  at  least  many 
liabilities  incurred  by  the  Sheriff  from  the  acts  of  third  parties.  In  the  latter  part, 
the  words  "returning,"  &c.  contemplate  the  mere  act  of  the  bailiff;  and  whether  that 
be  rightful  or  wrongful,  the  bailiff  clearly  stipulates  to  indemnify  the  Sheriff  against 
Its  consequences.  I  think,  therefore,  that  the  construction  which  the  plaintiffs  seek 
to  put  upon  this  agreement  is  neither  contrary  to  the  policy  of  the  law  nor  to  the 
mten-[563]-tion  of  the  parties,  and  that  the  plaintiffs  are  entitled  to  the  iudgment  of 
the  Court.  •'     ° 

Judgment  for  the  plaintiffs. 

After  the  judgment.  Manning  prayed  to  amend  ;  but  the  Court  refused  to  allow 
It,  observmg,  that,  even  after  argument,  a  demurrer  could  not  be  withdrawn  unless 
upon  an  affidavit  shewing  that  the  justice  of  the  case  required  a  trial  upon  the  merits. 
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Millar  v.  Bowden.  Exch.  of  Pleas.  1831. — The  rule  of  Court  which  requires  the 
dcay  of  the  month  aud  year  to  be  indorsed  on  the  process,  is  merely  directory  ; 
and  the  Court  will  not  set  aside  the  service  of  process,  because  there  is  no  such 
indorsement  upon  it. 

[S.  C.  9  L.  J.  Ex.  (0.  S.)  192.] 

On  a  former  day  Channell  had  obtained  a  rule  to  shew  cause  why  the  service  of  a 
quo  minus  should  not  be  set  aside  for  irregularity,  with  costs,  upon  the  ground,  that 
the  day  of  the  month  and  year  on  which  the  same  was  issued  was  not  indorsed  upon 
the  process,  in  pursuance  of  the  rule  M.  T.  1  W  ill.  4  (ante,  p.  274). 

John  Jervis  shewed  cause.  The  rule  of  Court  is  merely  directory,  and  the 
indorsement  is  no  part  of  the  writ.  Cohby  v.  Konis  (1  Wil.  91).  He  further  produced 
an  affidavit  which  stated,  that,  immediately  upon  the  rule  being  served,  the  plaintift"s 
attorney  requested  the  defendant's  attorney  to  point  out  the  irregularity,  and  ottered 
to  waive  the  proceedings,  to  which  no  answer  was  returned,  and  contended,  upon 
the  authority  of  Beedon  v.  Beckett  (4  M.  &  K.  100),  that,  if  the  rule  were  made 
absolute,  it  could  only  be  upon  the  terms  of  the  defendant  paying  all  costs  incurred 
subsequent  to  the  notice. 

Channell,  contra.  The  rule  ought  to  be  made  absolute.  [564]  It  is  of  great 
importance  to  a  defendant,  who  is  called  upon  to  appear  to  process,  to  know  the  day 
on  which  it  issued.  Suppose,  for  instance,  his  defence  to  the  action  is  a  tender  : 
how  is  he  to  know,  but  from  the  indorsement  on  the  writ,  when  it  issued  ?  The 
service  gives  him  no  information  ;  for  that  may  have  been,  and  often  is,  many  days 
after  the  writ  was  sued  out;  and  a  defendant  who  may  have  believed  himself  to  have 
made  a  tender,  bona  tide,  and  in  sufficient  time,  may  find,  when  the  writ  is  produced 
at  the  trial,  that  his  tender  was  too  late,  and  thus  be  defeated  in  what  was  meant  to 
be,  aud  is  now  considered,  an  honest  defence  to  the  action.  It  is  true,  he  may  search 
at  the  proper  office,  and  so  ascertain  when  the  writ  issued  ;  but  a  defendant  ought 
not  to  be  put  to  that  trouble  and  expense.  Other  reasons  may  be  given  to  shew 
the  importance  to  a  defendant  of  the  information  which  this  writ  withholds.  Suppose, 
again,  his  defence  is  the  statute  of  limitations. 

[Lord  Lyudhurst.  It  is  not  pretended  by  you  that  the  defendant  in  this  case  has 
sustained  any  inconvenience.] 

This  affidavit,  it  must  be  admitted,  does  not  disclose  any,  and,  perhaps,  none  may 
have  arisen  ;  but  the  question  must  be  considered  upon  general  principles.  One  object 
of  the  rule  of  Court  unquestionably  was,  to  give  defendants  in  this  Court  advantages, 
which,  as  to  this  point,  defendants  have  long  had  in  the  other  Courts  of  law  ;  and  the 
rule  being  expiess  in  its  terms,  and  one  of  which  the  plaintiff's  attorney  must  be 
presumed  to  have  been  aware,  his  client  ought  not  to  be  allowed  to  avail  himself, 
at  any  rate,  of  the  service  of  a  writ,  or  of  the  writ  itself,  when  it  is  not  in  conformitv 
with  an  express  rule.  The  surest  method  of  enforcing  attention  to  rules  of  practice 
is,  to  set  aside  proceedings  which  manifestly  disregard  those  rules.  As  to  the  athdavit 
relied  on  by  the  plaintiff,  that  may,  indeed,  be  a  ground  to  induce  the  Court  to  refuse 
the  defendant  the  costs  he  has  asked  for,  but  that  is  all.  Surely  [565]  a  party  who 
iidmits  himself  to  have  been  guilty  of  an  irregularity,  is  not  to  say,  you  may,  if  you 
please,  take  advantage  of  it,  but  you  must  first  purchase  your  right  to  do  so,  by  paying 
me  my  costs  of  appearing  upon  the  very  proceedings  by  which  the  irregularity  is 
brought  under  the  consideration  of  the  Court. 

Lord  Lyxdhitkst,  C.  B.  I  am  of  opinion  that  the  rule  of  Court  is  merely 
directory,  and  that  this  is  not  such  an  irreguhuity  as  calls  upon  the  Court  to  set 
aside  the  service  of  the  process.  But,  as  this  is  the  first  application  under  the  rule 
of  Court,  this  rule  must  be  discharged  without  costs. 

Bayley,  B.  I  am  of  the  same  opinion.  In  Shaw  v.  Evans  (14  East,  576),  the 
Court  of  King's  Bench  held  that  a  rule  of  Court  applicable  to  warrants  of  attorney 
was  merely  directory. 

Kule  discharged  without  costs. 
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Gledstane  v.  Hewitt.  Exch.  of  Pleas.  1831. — To  a  count  in  detinue,  on  the  bail- 
ment of  a  promissory  note  to  be  redelivered  on  request,  the  defendant  pleaded, 
that  the  plamtiti  had  deposited  the  note  with  him,  to  be  kept  as  a  pledge  and 
security  for  the  repayment  of  a  loan  of  501.  ;  the  plaintifl'  replied,  a  tender  of  the 
501.  :  Held,  on  special  demurrer,  that  the  replication  was  good,  and  no  departure. 

[SGI  Tyr.  445;  9  L.  J.  Ex.  (0.  S.)  145.     Referred  to,  Bryant  v.  Herbert, 
'-  ■    ■  1878,  3  C.  P.  D.  194.] 

Detinue  on  bailment  of  a  promissory  note,  delivered  by  the  plaintitt'  to  the  defen- 
dant, to  be  redelivered  on  request.     Averment  of  a  special  request.(«) 

Flea,  that  before  the  exhibiting  the  bill  of  the  plaintiff,  to  wit,  &c.,  the  plaintiff 
delivered  the  said  promissory  note  to,  and  deposited  and  lodged  the  said  promissory 
note  with,  [566j  the  defendant,  to  be  by  him  kept  as  a  pledge  and  security  for  the 
repayment  of  a  certain  sum  of  money,  to  wit,  the  sum  of  501.,  then  lent  and  advanced 
by  the  defendant  to  the  plaintitt,  upon  the  faith  and  security  of  the  said  promissory 
note  and  which  said  sum  of  5Ul.  had  not  at  any  time  before  the  exhibiting  the  bill, 
&c.  been  repaid  to  the  defendant,  but  still  remained  wholly  due  and  unpaid.  By 
reason  whereof,  the  defendant  from  thence  hitherto  detained,  and  still  detains,  &c.  &c. 

Keplicatiou,  that  the  plaintiff,  after  the  said  depositing  and  lodging  the  said 
promissory  note  with  the  defendant,  and  before  the  exhibiting  the  bill,  &c.,  was  ready 
and  willing,  and  then  and  there  tendered  and  ottered  to  pay  to  the  defendant  the 
said  sum  of  501. ,  and  then  and  there  required  the  defendant  to  redeliver  up  to  him 
the  said  promissory  note,  which  the  defendant  then  and  there  wholly  refused  to  do ; 
wherefore,  &c.  &c. 

Special  demurrer,  shewing  for  cause,  that  plaintiff'  had,  in  his  said  replication, 
departed  from  the  declaration,  and  relied  upon  a  new  ground  of  action,  and  that  the 
matters  alleged  in  the  replication  did  not  support  the  declaration,  but  were  inconsistent 
with  it. 

Gressvvell,  in  support  of  the  demurrer.  This  replication  is  a  departure  ;  it  does 
not  support  the  declaration,  but  it  contains  matter  which  would  defeat  the  right  of 
action  as  stated  in  the  declaration.  The  contract  stated  in  the  plea,  and  admitted  by 
the  replication,  is  totally  ditierent  from  that  stated  in  the  declaration.  The  one 
alleges  a  general  bailment,  the  other  a  bailment  for  a  special  purpose,  which  may  be, 
and  ought  to  be,  traversed  in  the  replication. 

In  Kdtie  V.  BivmaaU  (Willes,  1-0),  the  delivery  in  the  declaration  to  be  safely 
kept,  dittered  from  the  delivery  to  take  care  of,  as  [567]  his  own  proper  goods,  &c., 
as  alleged  in  the  plea  ;  and  the  replication,  therefore,  was  held  to  have  rightly  traversed 
the  only  material  part  of  the  plea.  Lord  Chief  Justice  Willes,  in  giving  the  opinion 
of  the  Court,  observed — "The  only  material  part,  therefore,  of  this  plea  is,  whether 
the  goods  in  the  declaration  were  delivered  to  the  defendant  only  to  take  care  of 
them  as  his  own,  (fcc,  and  this  fact  the  plaintitt'  has  traversed."  In  the  present  case, 
the  plaintiff'  ought  to  have  traversed  the  material  part  of  the  plea,  which  sets  up  a  bail- 
ment inconsistent  with  the  delivery  in  the  declaration. 

Mdh  V.  G-rahain  (1  iS'ew  Kep.  140)  is  an  authority  to  shew  that  this  is  a  departure ; 
for,  in  that  case,  it  was  distinctly  held  at  the  trial,  that  the  first  count  of  the  declara- 
tion, which  stated  a  bailment  of  goods  to  be  redelivered  upon  request  (as  in  the  present 
case),  was  not  supported  by  evidence  of  a  bailment  for  a  special  purpose ;  and  the 
plaintiff'  retained  his  verdict  on  the  second  count,  which  was  on  a  tindiug.  Sir  James 
Mansheld,  G.  J.,  says  in  that  case:  "A  bailment  of  goods  to  be  redelivered  imports 
an  agreement  to  redeliver;  all  special  bailments  import  a  contract  to  redeliver  when 
the  purpose  for  which  the  goods  were  deposited  is  answered."  The  two  contracts 
are  therefore  essentially  ditierent ;  and  as  the  declaration  states  the  one,  the  replication, 
which  admits  the  other,  is  bad,  as  departing  from  the  declaration. 

VV  ightman,  contra.  The  gist  of  the  action  of  detinue  is  the  detainer;  hack  v. 
Claike  (1  iioll.  liep.  128;  bull.  N.  P.  51  ;  2  Bulstrode,  306) ;  and  the  replication  does 
support  the  declaration,  because  it  shews  the  detainer  to  be  unlawful ;  it  cannot, 
therefore,  be  said  to  be  a  departure,  for  a  departure  is  where  the  replication  contains 

(a)  There  was  a  second  count  on  a  finding. 


C.  &  J.  568. 
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matter  which  does  not  support,  but  defeats  the  declaration,  and  varies  from  it  in  some 
mateiial  part. 

[568]  The  bailment  clearly  is  not  the  gist  of  the  action,  nor  is  it  traversable. 
Bro.  Ab.  title  "  Detituie  de  Biens,"  pi.  50.  In  Mills  v.  Graham,  the  Court  did  not 
decide  that  a  special  bailment  was  traversable  ;  and  Mr.  Justice  Charnbre  particularly 
guarded  himself  from  being  supposed  to  say,  that  such  special  bailment  might  be 
traversed.  Bafeman  v.  Elman  (Cro.  Eliz.  866)  is  a  conclusive  authority  in  favour  of 
the  leplication  in  this  case.  There,  the  count  was  on  a  delivery  of  plate,  to  be 
restored  on  the  17th  May.  A  special  verdict  was  found,  by  which  it  appeared,  that 
the  plaintiff  bargained  aiid  sold  the  goods  to  the  defendant  by  indenture,  on  condition, 
that,  if  a  sum  of  money  was  paid  on  the  17th  May,  the  bargain  and  sale  should  be 
void  ;  and  they  found  the  payment  of  the  money  on  the  day.  It  was  objected,  that 
there  was  not  any  delivery  by  bailment,  but  by  bargain  and  sale  ;  but  it  was  held 
well  enough  for,  the  condition  being  performed,  he  ought  to  have  them  again,  and 
then  the  detainer  is  a  tort. 

The  facts  found  in  that  case  supported  the  declaration  ;  and,  in  the  same  way,  the 
facts  appearing  on  this  replication  maintain  the  declaration,  by  shewing  that  the 
detainer  after  the  tender  was  wrongful. 

Cresswell,  in  reply.  The  detainer  being  the  gist  of  the  action  of  detinue,  shews 
nothing  as  to  the  form  of  the  pleadings.  If  a  plaintift"  undertake  in  his  declaration 
to  set  out  a  contract,  he  must  prove  it  in  evidence,  and  must  not  depart  from  it  in 
pleading.  The  non-payment  of  money  may  be  called  the  gist  of  an  assumpsit  for 
such  non-payment ;  but,  if  the  plaintiff  allege  a  special  contract  to  pay  such  money, 
he  must  prove  it.  Kelfk  v.  Brommll  shews  that  the  special  contract  is  material  in  the 
action  of  detinue,  and  that  it  may  be  traversed  ;  for  it  was  traversed  in  that  case. 

[569]  [I^ord  Lyndhurst,  C.  B.  The  general  bailment  laid  in  the  declaration 
pledges  the  plaintiff  to  the  proof  of  nothing,  except  that  his  goods  were  in  the  defen- 
dant's hands,  and  were  wrongfully  detained.  The  first  contract  that  is  traversable 
is  the  one  alleged  on  the  part  of  the  defendant. 

Bayley,  B.  Would  the  plea  be  good  if  it  concluded  with  a  traverse  of  the  general 
bailment  ?] 

It  would  be  good,  unless  demurred  to  specially  as  amounting  to  the  general  issue. 
In  Bateman  v.  Elman,  the  bailment  laid  was  to  redeliver  on  a  particular  day,  and  not 
on  request.  So  soon  as  the  day  was  past,  the  defendant  was  bound  to  redeliver 
without  request ;  and  the  performance  of  the  condition  after  which  the  defendant 
would  be  bound  immediately  to  deliver,  made  that  a  general  bailment,  which  other- 
wise would  have  been  special.  However,  in  that  case  there  was  no  question  on  the 
face  of  the  pleadings,  but  the  objection  was,  that  the  goods  were  bargained  and  sold, 
and  not  bailed. 

Lord  Lyndhurst,  C.  B.(fl)  The  question  raised  by  this  demurrer  is,  whether 
the  replication  is  a  departure.  The  declaration  is  in  detinue,  upon  a  bailment  in  the 
ordinary  form,  to  be  redelivered  on  request.  We  are  of  opinion,  that,  in  the  action 
of  detinue,  the  detainer  is  the  gist  of  the  action,  and  that  the  bailment  is  merely 
inducement.  Otherwise,  in  the  cases  where  a  bailment  different  from  the  one  in  the 
declaration  is  stated  in  the  plea,  it  would  have  been  necessary  for  the  defendant  to 
have  traversed  the  bailment  laid  in  the  declaration. 

In  Bateman  v.  Elman,  it  was  determined  that  the  bailment  laid  in  the  declaration 
was  not  material.  I  am  therefore  of  opinion  that  there  is  no  departure,  and  that 
our  judgment  must  be  for  the  plaintiff. 

[570]  Bayley,  B.  I  am  of  the  same  opinion.  The  declaration  states  the  delivery 
to  the  defendant  of  a  certain  note,  to  be  redelivered  to  the  plaintiff  upon  request. 
Now,  the  nature  of  the  action  of  detinue  is,  that  the  detainer  is  the  gist  of  the  action. 

The  plaintiff  must  make  out  that  he  was  entitled  to  the  delivery  of  the  article,  and 
that  the  defendant  wrongfully  detained  it ;  and  if  he  can  do  that,  he  has  done  all 
that  is  necessary  to  maintain  his  action.  He  is  not  bound  to  shew  the  circumstances 
under  which  the  aiticle  came  into  the  defendant's  hands.  It  may  come  into  the 
defendant's  hands  by  bailment,  by  pledge,  which  is  a  species  of  bailment,  by  finding, 
or  by  other  means.     The  action  of  detinue  is  an  action  of  wrong,  and  it  is  only  neces- 

(o)  The  judgment  of  the  Court  in  this  case,  was  not  given  until  the  day  next 
after  the  argument. 


1550  GLEDSTANE   V.   HEWITT  1  C.  &  J.  571. 

sary  to  prove  so  much  as  is  material ;  and  the  question  in  this  case  is,  whether  the 
allegation,  that  the  note  was  to  be  redelivered  on  request,  is  essential,  to  entitle  the 
plaintiff  to  recover  in  this  case.  The  defendant  pleads,  what  in  substance  amounts 
to  this,  that  the  note  was  delivered  on  pledge,  namely,  that  he  was  to  hold  it  until 
the  plaintiff  paid  him  501.,  which  is  a  different  bailment  from  that  stated  in  the 
declaration.  If  the  declaration  is  to  be  considered  as  binding  the  plaintiff  to  a  contract 
to  redeliver  on  request,  the  defendant's  plea  should  have  concluded  with  a  traverse  ; 
it  should  have  stated,  that  the  note  was  delivered  by  way  of  pledge,  and  have  traversed 
that  it  was  delivered  to  be  redelivered  on  request.  That  would  ha\e  been  essential, 
if  the  bailment  in  the  declaration  were  material ;  but  the  authorities  shew  that  such 
a  traverse  is  not  the  common  course  of  pleading  ;  and  the  defendant  must  shew  such 
a  delivery  as  will  give  him  a  continuing  right  to  withhold  the  article.  If  the  plaintiff 
means  to  insist,  that  the  article  was  not  delivered  on  the  terms  mentioned  in  the  plea, 
he  is  at  liberty,  in  his  replication,  so  to  do ;  but  it  is  not  for  the  defendant  to  tie  him 
down  to  the  bailment  stated  in  the  declaration  by  a  traverse.  If  the  plaintiff  does 
not  ruean  to  deny  the  terms  [571]  which  ai'c  stated  in  the  plea,  he  may  shew  that, 
even  upon  those  terms,  the  defendant  has  no  right  to  withhold.  Therefore,  to  a  plea 
of  this  description,  the  plaintiff  has  the  option  to  deny  the  species  of  delivery  on  which 
the  defendant  insists,  or  to  shew  such  circumstances  as,  admitting  the  delivery, 
establish  that  the  defendant  is  guilty  of  a  wrongful  detention.  As  it  seems  to  me, 
that  is  clearly  to  be  deduced  from  the  case  of  Ba/eman  v.  Elman,  and  the  other 
authorities  on  the  same  point.  In  Bro.  Detinue  de  Biens,  pi.  50,  it  is  said  :  "  In 
detinue,  it  is  no  plea  that  plaintiff  did  not  bail  as  laid,  for  the  bailment  is  not  travers- 
able, and  the  defendant  shall  answer  to  the  detinue."  So,  Dyer,  fol.  29  b.,  in  detinue 
for  forty  quarters  of  wheat,  the  plaintiff  declared  simply  on  a  contract  for  wheat,  &c.  ; 
the  defendant  pleaded,  that  the  plaintiff  bought  of  him  eighty  quarters,  upon  condi- 
tion, that,  when  plaintiff  came  for  the  wheat,  he  should  pay  immediately,  or  otherwise 
the  whole  to  be  void ;  and  further,  that  the  plaintiff  had  received  thirty  quarters,  and 
paid  him  for  them  ;  and  at  another  day  came  and  received  ten  quarters,  and  had  not 
paid  foi-  them,  so  that  the  contract  became  void  ;  thus,  not  traversing  the  contract  as 
stated  in  the  declaration,  simpliciter,  but  going  on  to  state  circumstances  which  would 
justify  him  in  withholding  the  corn.  Then  the  question  was  raised,  whether  the 
defendant  ought  not  to  have  concluded  his  plea  with  a  traverse,  because  it  was  said, 
the  plaintiff  states  an  unconditional  contract,  which  binds  the  defendant  to  deliver, 
at  all  events,  and  the  defendant  says  it  is  a  conditional  contract :— No,  said  the  Court, 
that  ought  to  come  from  the  plaintiff.  If  the  plaintiff  mean  to  insist  that  there  was 
not  such  a  contract  as  that  stated  in  the  plea,  but  such  as  his  declaration  implies,  he 
should  state  it  in  his  replication.  Now,  that  case  shews  that  the  statement  in  the 
declaration  is  not  a  statement  which  binds  the  plaintiff,  but  that  he  is  at  liberty,  after- 
wards, to  answer  the  plea  of  the  defendant.  The  defend-[572]-ant  must  shew  that 
the  bargain  stated  by  him  justifies  him  in  that  which  is  the  gist  of  the  action,  the 
detainer ;  and  then  the  plaintiff  is  at  liberty  to  deny  the  contract  as  the  defendant 
states  it,  or  to  shew  (that  being  the  true  contract)  that  there  is  a  wrongful  detention 
on  the  part  of  the  defendant.  Buteimn  v.  Elman  is  exactly  analogous  to  that  case 
which  I  have  mentioned  from  Dyer.  The  plaintiff  declared' simpliciter  on  a  bailment 
to  the  defendant  of  plate,  to  be  redelivered  on  the  17th  May:  on  a  plea  of  non 
detinet,  which  put  the  whole  of  the  declaration  in  issue  (as  it  seems  to  have  been 
considered  in  Mills  v.  Graham  (1  Bos.  &  P.  N.  R.  140)),  the  Jury  found  specially,  that 
the  goods  were  bargained  and  sold  to  the  defendant  by  indenture,  on  a  condition, 
that,  if  the  plaintiff  paid  such  a  sum  upon  the  17th  May  following,  the  bargain  should 
be  void,  and  they  found  that  the  money  was  paid  on  that  day.  No  doubt  that  was 
a  finding  of  a  delivery  on  different  terms  from  those  stated  in  the  declaration  ;  but 
the  Court  said  it  was  well  enough,  for,  the  condition  being  performed  by  payment  of 
the  money,  the  plaintiff  ought  to  have  the  goods  again,  and  then  the  detention  is  a 
tort.  That  case,  as  it  seems  to  me,  shews  that  the  plaintiff  is  not  tied  down  to  the 
terms  of  bailment  stated  in  his  declaration.  In  the  case  of  Ketile  v.  Bromsall,  the 
plaintiff  declared  on  a  bailment  to  be  safely  kept,  the  defendant  said,  they  were 
delivered  to  me  to  be  kept  as  my  own  proper  goods,  and  I  was  robbed.  That  would 
have  constituted  an  excuse;  the  loss  would  fall  not  on  the  defendant,  but  on  the 
owner  of  the  goods.  Now,  if  the  allegation  of  the  delivery  to  be  safely  kept  was  a 
traversable  allegation,  the  defendant  was  bound  by  the  rules    of  pleading  to  have 
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traversed  it ;  but  it  is  the  plaintiff  who  denies  the  allegation  that  he  delivered  the 
antiques  to  be  kept  as  the  defendant's  own  goods ;  and  on  demurrer  the  Court  held 
the  replication  good,  because  the  traverse  was  taken  on  the  [573]  material  part  of  the 
plea,  and  the  loss  by  the  plaintiff  would  or  would  not  be  an  excuse,  according  to  the 
terms  of  the  bailment,  whether  to  be  safely  kept  or  to  be  kept  as  the  defendant's  own. 
Therefore,  that  case,  as  it  seems  to  me,  is  consistent  with  the  others,  and,  instead  of 
being  an  authority  for  the  defendant,  is  an  authority  for  the  plaintiff.  The  case  of 
Mills  V.  Graham  is  a  case  in  which  it  is  impossible  to  say  that  the  Court  came  to  any 
thing  like  a  judicial  decision  upon  the  present  point.  The  first  count  in  that  case 
was  on  a  bailment  to  re-deliver  on  request — the  second  count  was  on  a  finding ;  it 
turned  out  in  evidence  that  the  goods  were  delivered  in  order  that  the  defendant 
might  do  certain  work  upon  them;  and  Lord  Chief  Justice  Mansfield,  on  the  trial, 
thought  that  the  goods  had  not  been  delivered  on  the  terms  stated  in  the  first  count, 
but  that  the  plaintiff  was  entitled  to  a  verdict  upon  the  second  count.  It  was 
immaterial  whether  he  had  a  verdict  on  the  count  upon  the  bailment  or  on  that  upon 
the  trover.  On  an  application  to  enter  a  nonsuit,  the  question,  whether  the  particular 
delivery  stjited  was  essential  to  be  proved,  was  much  discussed  at  the  bar,  but  not  by 
the  Court.  Lord  Chief  Justice  Mansfield  by  no  means  gives  an  opinion  that  the 
plaintift'  was  bound  to  prove  the  delivery  as  alleged — He  says,  "  no  case  has  been 
cited  to  prove  that  where  the  detention  is  wrongful,  the  decLaration  may  not  always 
be  supported  upon  an  allegation  of  finding ;  though  perhaps  in  cases  of  special  bail- 
ments, it  may  be  fit  to  require  that  the  plaintiffs  should  declare  specially,  yet  I  will 
not  say  that  it  is  necessary  even  in  these  cases."  Mr.  Justice  Chambre,  that  very  able 
pleader,  "  would  not  say  whether  a  special  bailment  ought  to  be  set  forth  or  not,  and 
whether  such  bailment  might  be  traversed,  but  was  far  from  saying  that  it  might." 

Thus,  the  authorities  seem  to  shew,  that  though  a  bailment  is  stated  in  the 
declaration,  it  is  not  an  essential  part  [574]  of  the  declaration,  and  that  the  plaintiff 
may  or  may  not,  at  his  election,  in  his  replication,  make  the  terms  of  the  delivery 
material ;  but  it  is  for  him  only  to  do  so  ;  and  he  is  not  tied  down  to  the  species  of 
bailment  stated  in  his  declaration  :  and  if  he  can  make  out  that  he  was  entitled  to 
the  possession  and  re-delivery  of  the  goods,  and  that  the  defendant  wrongfully  with- 
held them,  he  will  be  entitled  to  recover. 

V.iUGHAN,  B.  I  am  of  the  same  opiin'on.  In  Bro.  Ab.,  title  "Charter  de  Terres 
&  detinue  de  eux,"  pi.  22,(rt)  there  is  an  authority  to  shew  that  the  bailment  is  not 
a  material  allegation. 

BoLL.\ND,  B.  I  concur  with  the  rest  of  the  Court.  A  departure  must  be  in  some- 
thing material.  Lee  v.  Rogers  (1  Lev.  110).  The  gist  of  the  action  of  detinue  is  the 
detainer,  and  it  does  not  appear  to  me  that  the  allegation  which  the  defendant  says 
has  been  departed  from,  is  material. 

Judgment  for  the  plaintifl'. 

[575]  Holland  V.  Pelham.  Exch.  of  Pleas.  1831. — The  grant  of  an  annuity  for 
the  term  of  four  lives,  and  the  lives  and  life  of  the  survivors  and  survivor, 
contained  a  covenant  by  the  grantor,  within  thirty  days  after  the  decease  of  the 
third  life  which  should  drop,  to  insure  10001.,  (the  amount  of  the  consideration), 
in  some  insurance  office,  for  the  use  of  the  grantee,  to  be  paid  on  the  decease 
of  such  survivor  : — Held  not  usurious, 

[S.  C.  1  Tyr.  438 ;  9  L.  J.  Ex.  (0.  S.)  139.] 

Covenant  for  arrears  due  on  an  annuity  deed,  whereby  one  Stewart,  and  the 
defendant,  as  his  surety,  granted  an  annuity  of  1 201.  to  the  plaintiff,  for  the  term  of 
the  joint  natural  lives  of  the  plaintiff,  M.  his  wife,  M.  A.  H.,  and  L  D.,  and  the  lives 
and  life  of  the  survivors  and  survivor  of  them ;  and  covenanted,  within  thirty  days 
next  after  the  decease  of  such  three  of  them,  the  said  plaintiff,  M.  his  wife,  M.  A.  H., 

(a)  "  In  detinue  of  charters,  the  plaintiff  counts  that  they  were  delivered  to  Sir 
H.  N.  to  safely  keep,  and  that,  after  his  death,  the  same  charters  came  to  the  hands 
of  the  defendant,  and  does  not  shew  how,  whether  by  bailment,  trover,  or  as  executor, 
or  otherwise ;  and  the  opinion  of  the  Court  was,  that  the  count  was  good."  Bro. 
Ab.  ubi  supra. 
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and  L.  D.,  as  should  first  depart  this  life,  to  insure  in  some  respectable  office  of 
insurance  in  London,  for  the  use  of  the  said  plaintiff',  his  executors,  administrators, 
and  assigns,  the  sum  of  lOOOl,  to  be  paid  on  the  decease  of  the  survivor  of  the  said 
lives ;  and  upon  the  completion  of  such  insurance,  to  assign  the  policy  or  policies 
unto  the  said  plaintiff,  his  executors,  administrators,  and  assigns,  for  his  and  their 

sole  use. 

The  defendant  set  out  the  deed  on  oyer,  and  pleaded,  that,  before  the  making  of 
the  said  indenture,  to  wit,  &c.,  it  was  corruptly,  and  against  the  form  of  the 
statute  in  that  case  made  and  provided,  agreed,  as  therein  mentioned,  that  the  plaintiff 
should  lend  and  advance  the  money  in  the  said  indenture  in  that  behalf  mentioned, 
upon  the  terms,  stipulations,  and  agreements,  and  in  manner  and  form  therein 
mentioned  :  and  that  the  said  defendant  should  execute  and  deliver  the  said  indenture 
for  securing  the  repayment  thereof  in  manner  aforesaid,  and  according  to  the  terms 
and  stipulations  therein  also  mentioned  ;  that,  in  pursuance  of  such  corrupt  and 
unlawful  agreement  so  made  as  aforesaid,  the  said  plaintiff,  to  wit,  on  &c.,  lent  and 
advanced  the  money  in  the  said  indenture  mentioned,  upon  the  terms,  stipulations, 
and  agreements,  and  in  manner  and  form  as  in  the  said  inclenture  mentioned  ;  and  the 
said  defendant  made  and  sealed,  and  as  his  act  and  deed  delivered  the  said  indentuie 
to  the  plaintiff,  and  the  plaintiff  [576]  then  and  there  accepted  and  received  the  said 
indenture  of  and  from  the  defendant,  in  pursuance  of  the  said  corrupt  and  unlawful 
agreement,  and  for  the  purpose  aforesaid.  Averment,  that  the  said  annual  sum  of 
1201.,  agreed  to  be  paid  to  the  plaintiff  as  in  the  said  indenture  mentioned,  exceeds 
the  i-ate  of  51.  for  the  forbearance  and  giving  day  of  payment  of  1001.  for  one  year, 
contrary  to  the  form  of  the  statute,  &c.,  by  means  whereof,  and  by  force  of  the  said 
statute,  the  said  indenture  was  and  is  wholly  void  in  law,  &c.  &e. 

Demurrer  and  joinder. 

Hutchinson,  in  support  of  the  demurrer.  The  question  arises  on  the  covenant  at 
the  latter  end  of  the  deed,  by  which  the  grantor,  within  thirty  days  next  after  the 
decease  of  such  three  of  the  four  lives  as  should  first  depart  this  life,  is  bound  to 
insuie  the  life  of  the  suivivor.  Whether  this  covenant  to  insure  renders  the  deed 
void  for  usury,  is  the  question  for  the  consideration  of  the  Court.  The  case  has  been 
before  the  Court  of  Common  Pleas  in  another  shape,  and  was  decided  by  them. (a) 

There  is  nothing  which  shews  this  to  have  been  a  loan  of  money  ;  it  was  a  purchase 
of  the  annuity.  The  covenant  to  insure  is  in  favour  of  the  grantor,  who  would  have 
to  pay  less  by  way  of  annuity  than  if  he  had  to  pay  the  grantee  to  enable  him  to 
insure  during  the  whole  period.  Many  cases  establish  that  the  grantor  may  covenant 
to  insure. 

[Lord  Lyndhurst,  C.  B.  The  amount  of  the  premium  might  have  been  added  to 
the  aiuiual  sum.] 

In  effect,  that  is  always  done  in  one  way  or  the  other.  [577]  In  Cummins  v.  Isaac 
(8  T.  R.  1S3),  where  the  very  same  objection  might  have  been  taken,  it  was  not 
pretended  that  the  contract  was  usurious  on  account  of  such  a  covenant,  but  the  objection 
was  on  the  ground  of  the  defect  in  the  memorial.  Morris  v.  Jcmes  (2  B.  &  C.  232  : 
3  Dow.  &  Eyl.  603)  recognises  the  legality  of  a  transaction  of  this  nature. 

[Lord  Lyndhurst,  C.  B.  There  is  an  interval  of  thirty  days,  during  which  the 
capital  might  be  lost.  The  premiums  are  always  added  in  one  shape  or  another. 
Here,  it  could  not  be  calculated  at  what  time  the  three  lives  would  drop,  and  it  is 
arranged  as  economically  as  possible.  There  is  the  express  opinion  of  the  Court  of 
Common  Pleas  in  this  very  case.] 

R.  V.  Richards,  contra.  The  defendant  is  entitled  to  the  judgment  of  the  Court, 
on  two  grounds — First,  the  deed  is  usurious  on  the  face  of  it — Secondly,  at  all  events, 
as  a  corrupt  and  usurious  bargain  is  stated  in  the  plea,  the  plaintiff  ought  to  have 
traversed  it,  that  a  Jury  might  say  whether  the  bargain  was  or  was  not  usurious,  as 
alleged  in  the  plea.  Though  it  is  usual  for  the  grantees  of  annuities  to  insure  for  their 
own  security,  this  is  the  fiist  case  in  which  there  has  been  an  express  covenant  by  the 
grantor  to  insure  the  lives.  The  eff'eet  must  be,  that,  when  the  third  life  has  dropped, 
the  grantee  will  be  recouped  and  entirely  secured  as  to  his  principal.     Is  there,  then, 

(a)  In  the  Matter  of  Nav^h,  Executrix  of  Stewart,  on  motion  to  set  aside  the 
warrant  of  attorney,  given  to  secure  the  annuity,  on  the  ground  of  usury.  7  Bing. 
150 ;  and  see  Grigg  v.  Stoker,  Forrest,  4,  cited  by  Alderson,  J. 
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any  such  risk  as  to  give  the  transaction  the  character  of  a  purchase,  and  to  prevent 
its  being  a  loan  ?  The  risk,  if  any,  is  inconsiderable  and  colourable.  There  is  no  real 
hazard  as  was  held  to  be  the  case  in  Bedingfield  v.  Ashley  (Cro.  Eliz.  741),  where  the 
Court  considered  the  transaction  not  usurious,  because  there  "  was  a  great  hazard,  but 
that  in  ten  years  all  or  some  of  the  daughters  would  be  dead  ; "  but  they  [578] 
intimated  that  if  the  risk  had  been  inconsiderable  the  bargain  would  have  been 
usurious.  So,  in  likhards  v.  Brown  (Cowp.  770),  it  was  held,  that  where  more  than  5 
per  cent,  is  t;iken,  if  the  substance  of  the  contract  be  a  borrowing  and  lending,  a  slight 
colourable  contingency  only  will  not  take  it  out  of  the  statute  of  usury.  The  same 
principle  was  stated  by  the  Court  in  Murray  v.  Harding  (Sir  W.  Bla.  8.59),  citing 
Robn-ts  V.  Tremayne  (Cro.  Jac.  507),  and  Foimtitin  v.  Grynus  (id.  253  ;  1  Bulst.  36,  37). 
Trying  the  present  case  by  the  test  established  in  the  authorities  referred  to,  is  there 
not  here  a  reasonable  possibility  (to  use  the  expression  of  De  Grey,  C.  J.,  in  Murray  v. 
Harding),  that  the  principal  will  be  repaid.  It  cannot,  surely,'  make  any  difJerence 
whether  the  principal  is  to  be  returned  by  the  hand  of  the  borrower,  or'  by  that  of 
another  person,  through  the  instrumentality  of  his  contract. 

[Bayley,  B.  The  borrower  may  not  be  a  shilling  out  of  pocket;  he  may  be  5001. 
in  pocket. 

Lord  Lyndhurst,  C.  B.  You  assume,  that  the  money  paid  by  the  office  is  the 
monev  of  the  borrower.  Js  there  any  instance  in  which  a  transaction  has  been  treated 
as  a  loan,  where  the  money  is  not  to  be  repaid  by  the  borrower?] 

The  statute  of  usury  does  not  seem  to  make  any  such  distinction.  The  general 
course,  no  doubt,  in  such  transactions,  may  be,  that  the  grantee  takes  a  larger  amount 
of  annual  payment,  and  he  himself  effects  the  insurance.  That,  however,"makes  the 
difference ;  for,  in  that  case,  upon  the  face  of  the  deed,  it  does  not  appear  that  any 
insurance  is  to  be  effected ;  and  it  is  for  the  grantee  himself  to  insure  or  not,  as  he 
shall  choose.  In  ll'ilsi/n  v.  Marsac  (King's  Bench),  which  was  a  question  as  to  the 
validity  of  a  postrobit  bond,  the  Judges  said,  that  it  was  impossible  for  them  to  say 
whether  the  trans[579]action  was  a  usurious  loan  of  money  or  not,  but  that  it  was 
a  question  for  a  Jury  to  decide. 

[Bayley,  B.  In  that  case  it  was  ultimately  considered,  that  no  part  of  the  principal 
was  in  hazard.  The  lender  was  to  receive  all  his  principal  back  from  the  borrower, 
and  was  to  get  greater  interest  than  5  pei'  cent.] 

Suppose  the  borrower  had  himself  covenanted  to  pay  within  thirty  days  after  the 
falling  in  of  the  third  life  ;  that  would  clearly  be  usury. " 

[Bayley,  B.  He  did  not  so  covenant.  If  the  office  weie  insolvent,  he  would  not 
be  bound  to  pay. 

Lord  Lyndhurst,  C.  B.     He  is  not  personally  answerable  if  the  office  fail.] 

He  would  be  liable  in  damages  if  he  did  not  insure  ;  so  that,  one  way  or  another, 
he  would  have  to  pay.  In  fact,  by  paying  the  premium,  he  does  pay  by  portions; 
it  is  only  a  different  mode  of  repayment  of  the  whole  of  the  principal  by  the  borrower. 
The  decision  of  the  present  case  in  the  Common  Pleas  was  on  the  ground  of  the  absence 
of  proper  affidavits,  as  was  expressly  stated  by  Lord  C.  J.  Tindal.  Cummins  v.  Isaac, 
and  Morris  v.  Jones,  turned  on  the  sufficiency  of  the  memorials. 

[Bayley,  B.  In  the  case  of  Moiris  v.  "Jonts,  the  Court  refused  to  set  aside  the 
warrant  of  attorney ;  and  so  the  annuity  stood,  and  must  therefore  have  been  con- 
sidered by  the  Court  as  valid.] 

There  is  this  distinction  between  the  present  and  that  ca.se— that,  there,  the  grantor 
might,  if  he  had  pleased,  have  discontinued  the  payment  of  the  premium. 

Lord  Lvndhuk.st,  C.  B.  It  does  not  appear  to  me  that  this  is  a  loan  within  the 
meaning  of  the  statute  against  usury  ;  it  is  the  ordinary  tian.saction  of  the  purchase 
of  an  annuity  for  lives,  and  the  principal  is  put  in  hazard,  and  does  not,  therefore, 
fall  within  the  provision  of  the  usury  laws.  The  only  question  is,  whether  the  covenant 
[580]  by  the  grantor  to  insure  his  life,  varies  this  from  the  ordinary  case  In  my 
opinion  it  does  not.  It  makes  no  diHerence  whether  the  grantor  covenants  to  insure, 
or  whether  a  larger  annual  sura  is  stipulated  to  be  paid  to  the  grantee  to  enable  him 
to  effect  the  insurance.  It  comes  to  precisely  the  same  thing,  whether  the  insurance 
be  effected  by  the  one  or  the  other ;  and  for  these  reasons  I  cannot  consider  this  to 
be  usury. 

Bayley,  B.  This  has  been  put  with  great  ingenuity  by  Mr.  Richards,  but  I  cannot 
say  his  arguments  have  altered  the  opinion  which  I  have  from  the  commencement 
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entertained.  The  statute  of  usury  imposes  a  penalty  where  a  party  takes  more  than 
the  legal  interest  upon  a  loan.  What  is  meant  by  the  word  loan  ?  It  means  that 
the  principal  is  not  in  hazard,  but  is  to  be  returned  by  the  borrower.  The  statute 
goes  on  and  avoids  all  bonds,  contracts,  and  assurances  whatsoever  for  the  payment 
of  any  monev  to  be  lent  upon  or  for  any  usury,  whereby  above  51.  per  cent,  shall  be 
reserved.  This  provision,  though  with  a  little  variation  in  the  language,  applies  in 
substance  to  the  same  case;  it  must  be  on  a  loan,  and,  if  the  principal  be  in  hazard,  it 
is  clearly  not  considered  as  a  loan  ;  and  I  take  it  that  the  principal  must  be  in  hazard 
as  between  the  borrower  and  the  lender.  If  the  borrower  is  the  person  to  return  the 
money,  then  it  is  not  considered  in  hazard  ;  but,  if  the  borrower  is  not  the  person  to 
return  the  principal,  though  it  may  be  returned  by  some  third  person  through  the 
instrumentality  of  the  borrower,  it  is  not  a  loan  within  the  statute.  In  this  particular 
case,  it  is  not  clear  that  the  lender  will  have  his  money  back.  There  are  four  lives, 
and  it  is  probable  that  they  will  live  more  than  six  or  seven  years,  but  this  is  not 
certain.  If  the  lives  are  reduced  to  two,  and  they  should  die  within  thirty  days  of 
each  other,  the  lender  might  lose  the  full  amount,  for  there  would  be  no  obligation 
to  insure.  It  is  impossible  to  say  [581]  that  such  an  event  might  not  occur ;  and, 
unless  it  is  put  as  a  colourable  hazard  merely,  it  would  not  amount  to  usury.  How 
can  it  be  said  that  it  must  of  necessity  be  colourable  1  How  long  will  the  third  life 
last,  and  of  what  age  will  the  fourth  life  be  when  the  third  drops  ?  Therefore,  the 
interval  of  the  thirty  days  may  cause  some  hazard.  But  we  are  to  look  to  see  how 
much  money  must  necessarily  come  out  of  the  pocket  of  the  borrower  ;  it  may  happen 
that  the  lender  may  ultimately  get  all  the  money  returned  to  him  with  all  the  interest, 
yet  that  the  borrower  ma.y  not  paj'  one  farthing.  It  is  put,  that  the  stipulation  on 
the  part  of  the  borrower  to  insure  is,  in  substance,  the  same  as  making  him  stipulate 
for  the  re-payment  of  the  money  ;  but,  whether  the  insurance  is  to  be  effected  by  the 
borrower,  or  by  the  lender  with  a  stipulation  for  an  increased  amount  of  the  annuity, 
the  transaction  is,  in  substance,  the  same.  In  Morris  v.  Jones,  it  was  palpable  that 
part  only  of  the  annual  sum  was  for  the  interest,  and  that  the  residue  was  for  the 
very  purpose  of  paying  the  premiums  on  the  policies  which  had  been  the  property 
of  the  grantor.     In  substance,  that  case  is  not  distinguishable  from  the  present. 

Vaughan,  B.  I  am  of  the  same  opinion.  This  case  has  been  argued  upon  two 
grounds — first,  that  the  deed  is  usurious  on  the  face  of  it ;  and  secondly,  that  the 
plaintiff"  ought  to  have  traversed  the  corrupt  agreement  stated  in  the  plea.  But  the 
plea  is,  that  it  was  corruptly  agreed  as  in  the  deed,  which,  as  it  seems  to  me,  refers 
the  question  to  the  Court,  whether  the  deed  on  its  face  be  or  be  not  corrupt.  That 
depends  upon  the  question  whether  this  is  a  loan.  If,  in  looking  at  this  deed,  the  Court 
could  see  that  it  was  colourable,  so  that  the  principal  was  not  in  hazard,  the  argu- 
ment for  the  defendant  would  be  good ;  but,  if  the  principal  be  in  hazard,  the  case 
admits  of  no  doubt.  It  is  put,  that  the  covenant  to  insure  is  equivalent  to  a  covenant 
to  [582]  repay  the  money  ;  but  that  is  not  so ;  for  the  principal  is  in  hazard,  and 
might  be  lost  in  two  events — first,  on  the  supposition  that  the  two  last  lives  should 
expire  together ;  or,  secondly,  if  the  last  should  drop  within  thirty  days  after  the 
third,  so  that  there  would  be  no  breach  in  the  covenant  to  insure.  I  am,  therefore,  of 
opinion,  that  this  does  not  amount  to  a  loan  of  money  within  the  statute  against  usury. 

BOLLAND,  B.  I  am  of  opinion  that  this  is  not  a  loan.  The  character  of  the  trans- 
action is  well  described,  in  the  deed,  by  the  words  "give,  grant,  bargain,  sell,  and 
confirm."  Is  there  then  any  thing  on  the  face  of  the  deed  to  shew  that  this  is  a  loan  and 
not  an  annuity  1  Every  body  knows  that  a  person  who  is  to  advance  a  large  sum 
of  money  by  way  of  annuity,  will  take  care  to  cover  himself  against  the  expense  of 
the  insurance,  either  by  taking  a  larger  annual  sum,  and  himself  eflfecting  the  insur- 
ance, or  by  requiring  a  covenant  to  insure.  Now,  in  the  present  case,  it  is  done 
by  a,  covenant  to  insure,  and  cases  have  been  cited  in  which  the  Courts  have  not 
considered  it  to  be  material  whether  the  insurance  were  to  be  effected  by  the  one 
party  or  by  the  other.  In  the  case  of  Morris  v.  Jones,  the  assignment  of  the  policies 
already  effected  on  the  life  of  the  grantor  formed  part  of  the  security  to  the  grantee. 
The  Court  appear  to  have  considered  it  as  immaterial  by  whom  those  policies  were 
effected.  The  present  case  falls  within  the  principle  of  the  cases  cited.  It  is  not  a 
loan,  but  the  purchase  of  an  annuity ;  there  is  nothing  on  the  face  of  the  deed  to  shew- 
that  it  is  corrupt  or  colourable,  and  I  am  of  opinion  that  there  should  be — 

Judgment  for  the  plaintiff. 
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[583]  Brown  v.  Shuker  and  Others.  Exch.  of  Pleas.  18.31.— To  debt  against 
heirs  on  the  bond  of  their  ancestor,  the  defendants  pleaded  non  est  factum,  per 
fraudem,  and  riens  per  descent ;  and  the  plaintiff  replied,  that,  after  the  death, 
&c.,  and  before  the  commencement  of  the  suit,  the  defendants  had  lands,  &c.,  by 
descent,  &c.  :— Held,  that  this  was  a  replication  under  the  stat.  3  &  4  W.  &  M. 
c.  14,  s.  6,  and  that  the  Jury,  having  found  that  lands  descended,  ought  to  have 
assessed  the  value  of  those  lands.— Quaere,  whether  the  statute  3  &  4  W.  &  M. 
c.  14,  applies  to  all  lands  by  descent,  or  to  such  only  as  are  aliened  before  action 
brought. 

[S.  C.  1  Tyr.  400;  9  L.  J.  Ex.  (O.  S.)  190,  and  see  further,  2  C.  &  J.  311.] 

Debt  against  the  defendants  as  co-heiresses,  on  the  bond  of  their  ancestor.  Pleas 
— Xon  est  factum— that  the  bond  was  obtained  per  fraudem — and  that  the  defendants 
h;ul  not,  nor  had  either  of  them,  at  the  time  of  exhibiting  the  bill,  &c.,  nor  at  any 
time  before  or  since,  any  lands,  &c.,  by  descent.  Eeplication  to  the  last  plea,  tha't 
the  defendants,  after  the  death  of  the  ancestor,  and  before  the  commencement  of  this 
suit,  to  wit,  &c.,  had  lands  in  fee-simple  by  descent,  &c.  :  concluding  with  a  verification. 

Upon  the  trial,  at  the  last  Assizes  for  Salop,  it  was  proved,  that  lands  had  descended 
from  the  obligor  to  the  defendants  as  co-heiresses,  and  the  Jury  found  for  the  plaintiff, 
debt  11001.,  but  did  not  assess  the  value  of  the  lands  descended,  pursuant  to  the  stat. 
3&4  W.  &  M.  c.  14,  s.  6(a)'. 

In  Easter  Term,  R.  V.  Richards  obtained  a  rule  to  shew  cause  why  the  plaintiff 
should  not  be  restrained  from  issuing  execution  until  a  Jury  had  inquired  of  the  value 
of  the  lands  descended.  He  contended,  that  the  plaintiff  had  replied  according  to  the 
statute  3  &  4  W.  &  M.  c.  14,  s.  6,  and  cited  a  note  to  the  case  of  Jeffreson  \^  Mortm 
(2  Saund.  8),  in  which  it  is  laid  down,  that,  "  whenever  the  plaintiff  replies  according 
to  this  statute,  he  is  not  entitled  to  a  general  judgment,  as  he  was  at  common  law,  but 
can  recover  only  the  value  of  the  land  sold  as  found  bv  the  Jury,  be  it  what  it  may. 
Bedshawv.  Hester  (Carth.  3.53;  S.  C.  Comb.  344;  5  Mod.  120,"  122,  123).  And  the 
Jury  must  find  the  value  ;  for,  if  they  neglect  to  do  so,  the  [584]  Court  will  award 
a  venire  de  novo.(a)2     Jeffry  v.  Barrow  (10  Mod.  18,  19)." 

Jervis  and  Curwood  shewed  cause.  The  pleas  of  fraud  and  riens  per  descent  are 
false  pleas,  within  the  knowledge  of  the  defendants  ;  and  the  question  is,  whether  the 
stat.  3  &  4  W.  &  M.  c.  14,  alters  the  law,  so  as  to  exempt  the  heir  from  the  consequences 
of  a  false  plea,  and  make  it  imperative  upon  the  Jury  to  inquire  of  the  value  of  the 
lands  descended. 

[Bayley,  B.     This  should  be  considered  upon  the  plea  of  riens  per  descent  alone, 

{ay  The  ancestor  died  before  the  16th  July,  1830,  so  that  the  question  turned 
upon  this  statute,  and  not  upon  stat.  11  Geo.  4  &  1  Will.  4,  c.  47,  which  came  into 
opcation  after  that  date. 

(a)2  On  a  former  day,  Richards,  treating  this  as  a  common  law  replication,  moved 
for  a  rule  to  restrain  execution  from  issuing  against  the  person  or  goods  of  the  defen- 
dants, or  against  any  of  their  lands,  except  the  land  proved  to  have  descended  ;  and 
produced  affidavits  proving  that  the  defendants  were  in  ignorance  of  there  having 
been  any  lands  by  descent,  and  attributing  their  being  misled  to  the  attorney  for  the 
plaintiff.  The  affidavits  also  shewed  facts  which  had  given  the  defendants  reason  to 
suspect  and  plead  fraud  in  obtaining  the  bond.  He  urged  the  hardship  on  the  defen- 
dants if  they  were  to  be  personally  liable  for  the  costs,  and  for  the  amount  of  the 
debt,  which  w;is  very  large,  when  they  had  only  one  acre  of  land  by  descent,  and  had 
been  misled,  or  in  ignorance  of  the  facts. 

B.\YLEY,  B.  It  would  be  error  on  the  record,  if  the  judgment,  which  the  plaintiff 
is  by  law  entitled  to,  were  not  given.  We  cannot  give  the  relief,  which,  it  is  suggested, 
is  in  the  equitable  discretion  of  the  Court,  if  the  plaintiff  has  the  clear  legal  right. 
The  plea  of  fraud  must  be  proved  by  the  defendants  :  if  they  plead  fraud,  they  must 
prove  it ;  they  ought  to  know  whether  it  be  true  or  false ;  and,  if  they  plead  fraud 
without  any  satisfactory  evidence,  they  must  pay  the  debt  and  the  costs.  No  authority 
is  shewn  to  us,  to  enable  the  Court  to  confine  the  execution  to  a  limited  extent. 

The  rest  of  the  Court  concurred,  and  the  rule  was — 

Refused. 


a 
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because,  in  the  time  of  W.  &  M.  only  one  plea  could  be  pleaded.  The  consequences 
will  be  the  same ;  for,  if  the  defendants  are  liable  upon  that  plea,  they  will  be  also 
liable  upon  the  other  pleas  found  against  them.] 

[585]  The  cases  before  the  statute  are  collected  Bac.  Abr.  Heir  and  Ancestor  (H.) ; 
14  Vin.  Abr.  241,  Heir  (C);  2  Wms.  Saund.  8,  n.  4,  and  establish,  that,  if  the  heir 
plead  a  false  plea,  as  if  issue  be  taken  on  the  quantity  of  assets,  and  it  be  found  that 
the  heir  has  other  lands  by  descent ;  or  if  he  plead  a  fact  which  he  knows  to  be  false, 
and  it  is  found  against  him,  as  where  he  says,  that  he  has  nothing  by  descent,  and  the 
Jury  find  that  he  has  something,  however  small  it  may  be,  and  insufficient  to  satisfy 
the  debt,  the  plaintiff  is  entitled  to  a  general  judgment  for  the  debt,  damages,  and  costs, 
and  to  sue  out  the  like  execution  against  him  as  on  a  judgment  for  his  own  debt. 

Then,  what  is  the  effect  of  the  statute  3  &  4  W.  &  M.  c.  14?  The  3rd  section 
enacts,  that  heirs  and  devisees  shall  be  liable  upon  the  bonds  of  their  ancestors,  and 
the  devisees  shall  be  chargeable  for  a  false  plea,  in  the  same  manner  as  heirs  should 
have  been.  The  5th  and  6th  sections  render  lands  liable  which  have  been  aliened 
before  action  brought,  but  do  not  alter  the  rule  of  law  which  is  recognised  in  the 
3rd  section.  Those  latter  sections  were  not  intended  to  afi'ect  lands  not  aliened,  but 
only  such  as  had  descended  and  were  aliened  before  action  brought.  If  these  lands 
had  been  aliened  the  plea  would  not  be  false.  Suppose  it  had  appeared,  that  lands 
had  descended  of  which  but  one  acre  only  had  been  aliened,  could  the  judgment  be 
for  that  acre  alone  1  The  replication  given  by  the  statute  is  in  the  nature  of  a  new 
assignment,  and  can  apply  only  to  lands  which  have  been  aliened  before  action  brought. 
But  where  lands  descend,  and  are  not  aliened,  the  case  stands  upon  the  old  law,  and, 
upon  a  false  plea,  the  judgment  is  general.  At  all  events,  the  rule  cannot  be  granted 
in  its  present  form  ;  for,  vv'here  a  Jury  have  miscarried  in  not  inquiring  of  the  value 
of  the  lands  descended,  it  can  only  be  set  right  by  a  venire  de  novo. 

Russell,  Serjt.,  and  Eichaids,  contra.  I'he  Gth  section  [586]  of  the  stat.  3  &  4 
W.  &  M.  c.  14,  is  not  controlled  by  the  recital  to  the  •5th,  but  is  general,  and  enacts, 
that,  upon  a  certain  form  of  replication,  the  Jury  shall  inquire  of  the  value  of  the 
lands.  Now,  there  is  no  doubt  but  that  this  replication  is  framed  upon  that  statute ; 
and  it  is  equally  clear,  upon  the  authorities  already  referred  to,  that  in  such  a  case 
the  creditor  is  not  entitled  to  a  general  judgment.  The  case  must  be  determined 
upon  the  plea  of  riens  pei'  descent  alone.  At  the  time  the  statute  was  passed,  one 
plea  only  was  allowed  ;  but,  if  it  were  otherwi.se,  non  est  factum  has  been  held  not 
to  be  a  false  plea,  so  as  to  render  the  defendant  liable  to  a  general  judgment;  Cloth- 
worthy  v.  Clothworthy  {Cto.  Car.  436),  i^ran/ce  v.  Stukeley  (2  Kol.  Abr.  71);  and  the 
pleas  of  fraud  are  ejusdem  generis.  The  judgment,  therefore,  would  be  bad,  on  error, 
if  the  value  of  the  lands  were  not  assessed. 

Lord  Lyndhurst,  V.  B.  From  a  very  early  period  I  had  made  up  my  mind  as 
to  the  result  of  this  application,  and  have  heard  nothing  to  alter  that  opinion  In 
substance,  the  replication  is  that  which  is  given  by  the  statute ;  and  the  plaintiff  having 
pursued  the  course  pointed  out  by  the  statute,  all  the  consequences  must  follow  ;  and 
the  Jury  who  tried  the  cause,  should  have  inquired  of  the  value  of  the  land.  They 
have  not  done  so,  and  theiefoi-e  the  verdict  is  imperfect,  and  a  venire  de  novo  must 
be  awarded,  unless  the  plaintiff  will  consent  to  have  the  value  of  the  land  descended 
assessed  upon  a  writ  of  inquiry. 

It  is  unnecessary  to  say  what  would  have  been  the  effect  of  an  issue  taken  in  the 
terms  of  the  plea,  that  the  defendants  had  lands  by  descent,  because  the  plaintiff  has 
adopted  the  replication  given  by  the  statute,  and  the  legal  consequences  must  follow. 

[587]  Bayley,  B.  The  legal  consequence  of  an  imperfect  verdict  is,  a  venire  de 
novo ;  and  I  am  of  opinion  that  this  is  an  imperfect  verdict,  because  the  replication 
brings  this  case  within  the  terms  of  the  statute,  and  the  Jury  ought  to  have  inquired 
of  the  lands.  It  is  unnecessary  to  say  whether  the  statute  in  its  opei'ation  is  general, 
or  confined  only  to  lands  aliened  before  action  bi'ought,  because  that  question  does  not 
arise  upon  the  present  record.  This  case  being  within  the  statute,  and  the  verdict 
being,  therefore,  imperfect,  it  is  a  matter  of  right  that  a  venire  de  novo  should  issue  ; 
for,  there  is  this  difference  between  the  award  of  a  venire  de  novo  and  a  new  trial, 
that  a  writ  of  error  may  be  brought  if  a  venire  de  novo  be  improperly  awarded. 
Unless,  therefore,  the  parties  agree  within  a  fortnight,  the  venire  de  novo  must  be 
awarded. 

Venire  de  novo  nisi. 
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Davies  v.  Morgan  and  Others.  Exch.  of  Pleas.  1831. — A  bye-law  of  a  corpora- 
tion founded  on  a  custom  to  exclude  foreigners,  and  authorizing  a  distress  for 
a  penalty  in  case  of  a  breach  of  the  bye-law,  without  a  previous  demand  and 
refusal  of  such  penalty,  is  bad. — Corporators  are  not  competent  witnesses  in 
support  of  a  custom  to  exclude  foreigners. — Declarations  of  deceased  corporators 
are  evidence  in  support  of  a  custom  to  exclude  foreigners — Semble. — Upon  an 
application  by  a  defendant  for  a  new  trial,  the  Court  will  refuse  it  if  there  be 
an  essential  defect  in  the  defendant's  evidence,  although  no  objection  was  made 
by  the  plaintiff  at  the  trial  upon  that  point. — The  recitals  of  a  warrant  of  distress, 
put  in  evidence  by  the  plaintiff  to  connect  the  defendant  with  a  trespass,  are 
not  evidence  for  the  defendant  of  the  facts  recited. — The  circumstances  which 
are  necessary  to  make  a  document  evidence,  must  be  proved  aliunde,  and  cannot 
be  gathered  from  the  document  itself. 

[S.  C.  1  Tyr.  457  ;  9  L.  J.  Ex.  (0.  S.)  153.] 

This  was  an  action  of  trespass  de  bonis  asportatis,  for  seizing  two  pairs  of 
shoes.  The  defendants,  after  pleading  not  guilty,  justified  the  trespass,  in  several 
special  plciis,  as  wardens  of  the  cordwainers'  guild,  in  the  town  and  county  of 
Haverfordwest,  under  a  bye-law  made  in  the  reign  of  Elizabeth,  and  another  similar 
bye-law  made  in  the  reign  of  James  the  First,  of  the  corporation  of  the  [588]  town 
and  county  of  Haverford-west,  founded  on  a  custom  for  the  exclusion  of  foreigners. 
In  those  pleas  which  relied  on  the  latter,  the  bye-law  was  stated  as  empowering  the 
wardens  of  the  cordwainers'  guild  to  distrain  the  goods  of  foreigners  exercising  the 
craft  of  cordwainers  within  the  town  and  county,  after  a  demand  and  refusal  of  a 
certain  penalty ;  in  those  which  were  framed  on  the  bye-law  of  the  reign  of  Elizabeth, 
the  power  of  so  distraining  was  averred  as  existing  without  any  mention  of  a  previous 
demand  and  refusal  of  the  penalty.  The  plaintiff,  after  joining  issue  on  the  plea  of 
not  guilty,  replied,  as  to  the  special  pleas,  after  protesting  certain  averments,  de 
injuria  to  the  residue  respectively. 

At  the  trial,  before  Bollaud,  B.,  at  the  Spring  Assizes  for  Pembrokeshire,  the 
plaintiff,  in  order  to  connect  the  defendants  with  the  trespass,  put  in  the  warrant  of 
distress,  signed  by  them,  under  which  the  shoes  in  question  were  seized ;  which 
warrant  recited,  that  there  had  been  a  demand  and  refusal  of  the  penalty  authorized 
by  the  bye-laws  respectively.  The  case  ultimately  went  to  the  Jury,  upon  the  ques- 
tion of  the  e.xistence  of  the  custom  to  exclude  foreigners,  and  of  the  bye-laws  founded 
on  such  custom,  as  stated  in  the  special  pleas.  The  jury  found  a  verdict  for  the 
plaintiff,  negativing  the  custom. 

In  Easter  I'erm,  John  Evaus  obtained  a  rule  for  a  new  trial,  on  two  grounds — 
First,  that  the  verdict  was  against  the  evidence — Secondly,  that  the  learned  Judge 
had  rejected  evidence  as  to  the  existence  of  the  custom,  which  ought  to  have  been 
received,  viz.  the  evidence  of  certain  members  of  the  corporation  at  large  of  the  town 
and  county  of  Haverford-west,  as  distinguished  from  the  members  of  the  corporation 
or  guild  of  cordwainers ;  entries  in  the  books  of  the  guild  of  cordwainers ;  and  also 
the  evidence  of  witnesses  who  were  called  to  speak  to  their  having  heard  from 
deceased  members  of  the  coiporation  at  large,  that  foreigners  had  no  right  to  exercise 
the  craft  of  cordwain-[589J-ers  within  the  town  and  county  of  Haverford-west,  and 
that  they  had  always  been  prevented  from  so  doing. 

It  was  not  objected,  at  the  trial,  by  the  counsel  for  the  plaintiff,  that  the  defen- 
dants had  not  proved  a  demand  and  refusal  of  the  penalty  before  the  distress  was 
levied ;  but,  upon  the  Judge's  report,  the  Court  raised  the  question  whether  any 
evidence  hiid  been  given  upon  these  points,  and  whether  a  new  trial  could  be  granted 
in  the  face  of  such  a  failure  of  necessary  proof  in  support  of  the  defence  stated  in  the 
special  pleas. 

Sir  W.  Owen  and  Shepherd  shewed  cause.  They  contended,  that  the  members 
of  the  corporation  at  large  were  properly  rejected,  because  the  corporation  at  large 
was  entitled  to  half  the  penalty  incurred  by  a  breach  of  the  bye-laws,  and  that  the 
minuteness  of  the  interest  did  not  vary  the  rule ;  (a)  that  the  books  of  the  guild  were 

(a)  1  Phil.  Ev.  61;  3  Stark.  Ev.  426,  427;  Doe  d.  Mayor  of  Stafford  v.  Tooth, 
3  Y.  &  J.  19. 
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not  of  a  public  character,  but  contained  entries  of  a  private  nature  for  the  interest  of 
the  parties  producing  them,  and  were,  therefore,  properly  rejected;  Rogtrs  v.  Allen 
(1  Camp.  309),  li.  v.  Debenham' {2  B.  &  Aid.  185);  and  that  the  declarations  of  deceased 
corporators  could  not  be  received,  because  the  corporators  if  living  would  not  have 
been  competent;  and  this  was  different  from  the  cases  in  which  such  declarations 
ante  litem  motam  had  been  received,  because  here  there  was  a  constant  controversy, 
and  each  instance  of  exclusion  was  lis  mota  within  the  general  principle  of  the  rule. 

They  urged  also,  that  the  bye-law  was  bad,  because  part  of  the  penalty  was 
triven  to  the  guild  of  cordwainers,  strangers  to  the  corporation  of  Haverford-west, 
Totterdell  v.  Glazby  (2  Wils.  266),  Bodwk  v.  Fennell  (1  Wils.  233,  237) ;  and  having 
cited  [590]  1  Wms.  Saund.  (312  a.,  n.  3),  and  the  cases  there  mentioned,  to  shew 
that  a  bye-law  to  exclude  foreigners  could  only  be  founded  upon  a  precedent 
custom,  they  contended  that  there  was  no  evidence  of  a  precedent  custom,  and  that 
the  verdict  was  therefore  right. 

John  Evans  and  E.  V.  Williams,  contra.  The  evidence  of  the  corporators  was 
improperly  rejected.  Such  evidence  has  been  received  ex  necessitate  in  several 
eases,  for  the  proof  of  public  rights  ;  Norwich  Weavers'  case  (Vin.  Abr.  Evid.  G.  pi. 
2),  R  V.  Mayor,  ci:c.  of  London  (2  Lev.  231),  li.  v.  Carpenter  (2  Show.  47).  At  all 
events,  the  declarations  of  deceased  corporators  were  clearly  admissible.  This  is 
abundantly  established  by  Moseley  v.  Vavies  (11  Price,  162),  Deacle  v.  Hancock  (M'Cl. 
85;  13  Price,  226),  Harwood  v.  Sims  (Wight.  112),  and  Nicholh  v.  Parker  (14  East, 
331).  It  is  said,  however,  that  the  parties,  if  alive,  could  not  have  been  examined  ; 
but  there  is  no  analogy  between  the  two  cases.  A  living  witness  must  speak  to  facts  : 
but  reputation  is  founded  on  opinion,  and  he  who  wishes  to  prove  an  ancient 
custom  by  general  reputation,  must  prove  a  general  opinion  upon  the  subject,  and 
may  give  in  evidence  the  decLarations  of  all  persons.  The  entries  [i)  in  the  books 
were  also  admissible,  either  as  containing  a  promise  against  the  interest  of  the  party, 
or  as  evidence  of  reputation  of  the  custom  at  that  time. 

[591]  [Lord  Lyndhurst,  C.  B.  It  does  not  appear  who  Symmons  was.  If  he  was 
a  member  of  the  company  or  corporation  he  would  be  interested ;  if  he  was  a  mere 
stranger,  his  evidence  of  reputation  would  amount  to  little. 

Bayley,  B.  The  character  of  the  evidence  must  be  established  before  the  entry  is 
read  ;  you  cannot  lead  the  entry  to  shew  that  he  was  a  stranger  ;  that  must  be  pi'oved 
aliunde. (a)  In  The  Banbury  case,  the  depositions  under  a  bill  to  perpetuate  testimony 
contained  many  statements  with  regard  to  pedigree,  and  a  question  was  put  to  the 
Judges,  whether,  if  they  could  not  be  received  as  depositions,  they  could  be  received 
as  declarations.  The  Judges  thought,  that,  at  all  events,  the  depositions  could  not 
be  received  as  declarations,  unless  the  individuals  whose  declarations  were  supposed 
to  be  incorporated  in  the  depositions  were  aliunde  proved  to  be  relations. (6)  And  in 
The  Berkeley  Fieraije  case,  it  was  holden  that  the  fact  of  relationship  could  not  be  taken 
from  the  depositions,  but  must  be  proved  aliunde.] 

By  putting  in  the  warrant,  the  plaintiff"'s  counsel  made  the  recitals  evidence  for 
the  defendants.  Like  any  other  admission,  the  whole  must  be  taken  together.  But 
the  plaintiff'  is  not  in  a  condition  to  take  that  objection  now  for  the  first  time  ;  for,  if 
it  had  been  made  at  the  trial,  the  proof  of  the  demand  and  refusal  might  have  been 
supplied. 

(i)  The  entries  proposed  to  be  read,  were  in  the  following  form  : 

"March  31st,  1673. 
"  Francis  Symmons  was  fined  to  6s.  8d.  for  selling  of  a  payer  of  shoes  within  the 
liberty  of  this  town,  and  he  being  not  a  freeman  and  free  of  the  corporation,  has 
promised  to  pay  the  money  the  eighth  day  of  July  next,  as  witness  his  hand. 

"Francis  Symmon.s." 

"5th  November,  1596. 
"  Distrained  from  Petro  Pearse,  nine  pair  of  shoes  for  the  comming  to  our  towne 
contrary  to  our  corporation,  and  'praised  to  6s.  by  us  whose  names  are  underwritten. 

"Wm.  Turner. 
"Jas.  Shards." 
(a)  See  Adamthwaite  v.  Synge,  1  Stark.  N.  P.  183. 
(6)  Cited  by  Lord  Eldon  in  Berkeley  Peerage  case,  4  Camp.  419. 
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The  objections  to  the  bye-laws  are  upon  the  record.     Here,  the  only  question  is, 
has  the  trial  miscarried  ! 

Cur.  adv.  vult. 

Lord  Lyndhurst,  C.  B.  One  question  which  was  raised  in  this  case  was,  whether 
there  was  any  evidence  of  a  de[592]-mand  of  the  penalty  which  was  supposed  to  have 
been  incurred  previous  to  the  distress.  The  justification  was  pleaded  upon  two  bye- 
laws,  the  one  made  in  the  reign  of  Elizabeth,  and  the  other  in  the  reign  of  James  the 
First.  By  the  bye-law  made  in  the  reign  of  James  the  First,  a  demand  and  refusal 
previous  to  a  distress  is  expressly  necessary.  It  is  provided  for  in  the  very  terms  of 
the  bye-law.  No  demand  is  required  on  the  face  of  the  hj^e-law  made  in  the  reign  of 
Elizabeth,  but,  according  to  a  form  very  usual  in  cases  of  this  kind,  it  is  said,  that, 
in  consequence  of  the  offence,  or,  when  the  offence  is  committed,  the  party  shall  be 
subject  to  a  penalty,  to  be  levied  by  distress.  I  am  of  opinion,  however,  that  a 
demand  is,  by  this  bye-law,  necessarily  implied.  If  that  be  so,  it  brings  us  to  the 
consideration  of  this  record.  The  pleas  upon  the  bye-law  of  James  the  First,  state 
the  necessity  of  a  demand  previous  to  the  distress  ;  and  in  the  averments  in  those 
pleas  it  is  stated  that  there  was  a  demand  and  refusal,  in  consequence  of  which 
demand  and  refusal  the  distress  issued.  In  like  manner,  in  the  other  pleas  founded 
upon  the  bye-law  in  the  reign  of  Elizabeth,  though,  upon  the  face  of  the  bye-law 
itself,  no  demand  is  required  in  terms  ;  yet  the  person  who  drew  the  pleadings  seems 
to  have  thought  that  the  distress  would  not  be  lawful  unless  a  previous  demand  bad 
been  made ;  and  accordingly  it  is  stated  in  those  pleas  in  the  same  manner,  that  the 
penalty  was  demanded  and  refused,  and  that  the  distress  issued  as  the  consequence 
of  that  demand  and  refusal.  In  all  the  precedents  which  I  have  consulted  of  pleadings 
framed  on  bye-laws,  like  that  of  the  reign  of  Elizabeth,  I  find  that  previous  to  the 
distress  a  demand  and  refusal  is  averred  ;  and  it  appears  to  me  that  such  an  averment 
is  necessary.  The  question  then  arises,  was  there  in  this  case  any  sufficient  evidence 
of  a  demand  of  the  penalty,  and  of  a  refusal  to  pay  iti  On  the  part  of  the  defendant 
no  evidence  was  given  for  this  purpose,  but  it  is  said  that  the  plaintiff  gave  sufficient 
evidence  of  that  [593]  fact  by  putting  in  the  warrant  of  distress  which  issued,  and 
which  recites  a  demand  and  refusal ;  and  it  is  urged,  that,  as  the  plaintiff  made  use 
of  the  warrant  containing  that  recital,  that  warrant,  as  taken  against  the  plaintiff, 
afforded  prima  facie  evidence  of  a  demand  and  refusal.  I  am  of  opinion,  however, 
that  the  use  of  the  warrant  by  the  plaintiff,  for  the  purpose  for  which  it  was  produced, 
viz.  to  connect  the  defendants  with  the  trespass,  attbrds  no  evidence  for  the  defendants 
of  the  truth  of  the  facts  recited  in  that  warrant ;  and  that  the  defendants  were  bound 
to  prove,  by  distinct  evidence,  a  demand  and  refusal  before  the  distress  was  levied. 
There  was  therefore  no  evidence  to  sustain  the  justifications  stated  on  this  record  ; 
and  the  Jury  were  justified  in  pronouncing  their  verdict  for  the  plaintiff.  It  appears 
to  me,  therefore,  impossible  to  grant  a  new  trial. 

This  ^^ew  of  the  subject  renders  it  unnecessary  for  me  to  enter  minutely  into  the 
consideration  of  the  other  points.  I  am  of  opinion,  however,  that  the  evidence  of 
corporators  was  properly  rejected,  because  they  were  interested  in  the  event  of  this 
suit ;  and  that  the  corporation  books  were  inadmissible  in  evidence  for  the  purposes 
for  which  they  were  offered.  The  entry  which  it  was  proposed  to  read  could  not  in 
my  opinion  have  been  admissible,  without  previously  otiering  some  evidence  to  shew 
by  whom  that  particular  entry  was  subscribed,  and  in  what  situation  he  stood.  Had 
that  been  done  so  as  to  make  his  admission  evidence,  then  the  lapse  of  time  would 
have  dispensed  with  the  necessity  of  proving  the  handwriting.  But  as  no  evidence 
was  offered  to  shew  who  that  individual  was,  I  am  of  opinion  (even  if  the  attention 
of  the  Judge  had  been  called  to  that  particular  entry,)  that  it  could  not,  under  the 
circumstances,  have  been  received  as  evidence. 

With  respect  to  the  declarations  of  the  deceased  burgesses,  after  considering  the 
cases  of  Moseley  v.  Davks,  Deacle  v.  Hancock,  Uarviood  v.  Sims,  and  Nidwlls  v. 
iV?-[594]-^"e?-,  I  certainly  should  have  hesitated  long  before  I  decided  that  such 
evidence  was  not  admissible.  However,  it  is  unnecessary  to  decide  that  point, 
because,  upon  the  first  ground,  I  think  we  ought  to  refuse  a  new  trial. 

Bayley,  B.  I  am  of  the  same  opinion,  and  have  the  authority  of  my  brother 
Garrow  to  state  that  he  concurs  with  the  judgment  which  has  been  delivered  by  the 
Lord  Chief  Baron.  The  only  point,  with  respect  to  the  admissibility  of  the  evidence, 
upon  which  I  entertain  the  least  degree  of  doubt,  is,  whether  the  declarations  of  deceased 
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burgesses  were  admissible  in  this  case.  The  authorities  to  which  the  Lord  Chief 
Baron  has  referred,  are  powerful  on  that  subject,  and  although,  if  the  evidence  had 
been  admitted,  I  should  have  thought  in  this  case  it  could  add  very  little  weight 
indeed  to  the  other  evidence  given  by  the  defendants,  yet,  if  it  had  been  necessary 
to  have  come  to  a  definite  conclusion  upon  that  subject,  and  I  had  been  satisfied  that 
such  evidence  ought  to  have  been  received,  I  do  not  think  we  could  properly  have 
refused  to  grant  a  new  trial,  upon  the  ground  that  the  bye-laws  might  be  bad  in 
point  of  law. 

But  upon  the  point  upon  which  the  Lord  Chief  Baron  has  decided,  viz.  that  no  demand 
and  refusal  were  proved  in  this  particular  case,  I  am  of  opinion,  that  the  verdict  for 
the  plaiutifl'  was  right,  and  ought  not  to  be  disturbed.     The  warrant  was  put  in  evi- 
dence for  the  purpose  of  proving  that  the  defendants  had  all  concurred  in  instituting 
and  making  the  distress  in  question,  and  the  warrant  stated  the  grounds  on  which  the 
defendants  professed  to  act  in  making  that  distress  :  but,  putting  in  the  warrant  for 
this  purpose,  makes  it,  to  my  mind,  no  evidence  at  all  of  the  truth  of  any  of  the  circum- 
stances contained  in  it.     If  it  were,  it  might  equally  have  been  proof  of  the  existence 
of  an  immemorial  custom,  or  of  a  bye-law,  if  it  were  stated,  or  of  any  other  fact  necessary 
to  exclude  the  plaintiff  from  maintaining  his  action.     The  bye-law  in  the  reign  of  King 
[595]  James  directs  in  terms  that  there  shall  be  such  a  demand ;  and,  until  such 
demand,  the  distress  cannot  be  taken.     On  that  bye-law,  therefore,  there  is  no  question. 
The  bye-law  of  Elizabeth  does  not  in  terms  say  there  shall  be  a  demand  of  the  money 
before  the  distress  is  made  ;  but  I  am  opinion,  either  that  a  necessity  to  make  such  a 
demand  must  be  implied  from  the  nature  of  this  bye-law,  or,  if  not,  then  I  think  that 
the  bye-law  would  be  bad,  as  being  unreasonable,  under  the  circumstances  of  this  case. 
What  are  the  circumstances  of  this  case  ?     The  penalty  is  to  be  paid,  not  by  a  person 
resident  in  the  town,  and  therefore  of  necessity  cognizant  of  its  local  usages,  but  by 
a  stranger,  one  who  comes  to  the  market  to  use  it  for  the  sale  of  shoes,  and  for  other 
common  purposes  for  which  strangers  are  at  liberty  to  use  a  market.     He  brings  his 
shoes  to  the  market,  and  sells  them.     It  is  alleged  in  the  pleadings,  that  the  plaintitf 
had  notice  of  the  bye-law  ;  but  there  is  no  evidence  of  that  fact.     I  think  some  proof 
of  notice  of  the  existence  of  the  bye-law  ought  to  have  been  given  before  the  penalty 
could  be  enforced  by  way  of  distress ;  and  if,  from  the  situation  of  the  party,  he  was 
not  apprised  of  the  existence  of  the  bye-law,  or  of  his  being  liable  to  a  penalty,  I  think 
the  bye-law  would  be  considered  as  unreasonable,   unless  it  be  taken  to  imply  the 
necessity  that  there  should  be  a  demand  of  the  penalty  before  the  distress  could  be 
made.     I  have  looked  to  find  cases  applicable  to  this  point,  and  amongst  others  there 
is  a  precedent  in  Lutwych  (page   13'iO)  of  a  plea  of  justification  in  a  case  of  this 
description.     The    bj'e-law    there    relied    on    was,    that    there    should  be  an   annual 
meeting,  for  the  purpose  of  electing  the  master  and  wardens  of  a  company  at  Lichfield, 
that  there  should  be  a  dinner,  and  that  the  different  members  should  contribute  to 
bear  its  expense ;  that,  if  any  member  should  be  absent,  he  should  pay  his  proportion, 
and,  if  he  should  neglect  so  [596]  to  do,  should  pay  a  line  of  3s.  4d.  to  be  levied  by 
distress.      1  he  plea  states,  that  the  plaintiff  was  a  brother,  that  he  absented   himself, 
and  did  not  pay,  and  that  he  forfeited  the  3s.  4d. ;  and  then  goes  on  to  allege  (an 
allegation  not  required  in  terms  by  the  bye-law,  but,  as  it  seems  to  me,  necessary  to 
make  the  bye-law  reasonable,  and  therefore  implied  from  the  nature  of  the  bye-law 
itself,)  that  the  master  and  wardens  requested  him  to  pay,  which  he  refused,  and 
that  thereupon  they  distrained.     The  question  which  was  decided  in  that  case  not 
bearing  upon  the  merits  of  this,  it  is  not  necessary  to  state  the  decision  ;  but  1  mention 
it  to  shew  that  in  that  case,  as  in  this,  although  the  bye-law  did  not  in  terms  direct 
that  the  money  should  be  demanded,  yet  there  was  an  express  and  distinct  allegation 
ill  the  pleadings  of  a  demand  of  the  money.     In  another  case,  Clarke  v.  Tuckd  (.!  Venti'. 
183),  it  was  pleaded,  that  there  was  a  bye  law,  that  any  member  of  a  corporation  of 
a  company  of  tailors  at  Exeter,  who  should  revile  the  master  and  wardens,  should  pay 
a  penalty  of  3s.  4d.,  to  be  levied  by  distress  ;  and  that  the  defendant,  being  a  member, 
had  reviled  the  master  and  wardens,  per  quod  he  had  forfeited  3s.  id.,  which  was 
demanded  of  him,  and  he  neglected  to  pay.     In  Duvmant  v.  Hurdis  (Moor,  576,  cited 
11  Rep.  86;  Carter,   116.     See  2  Inst.  -47),  a  bye-law,  that  every  member  of  the 
company  who  had  work  to  be  done,  should  give  a  portion  of  that  work  to  members 
belonging  to  the  company,  and  if  he  should  not,  he  should  forfeit  10s.  for  every  mete 
of  cloth,  with  reference  to  which  there  should  be  such  neglect,  was  pleaded,  with  an 
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allegation  that  the  plaintiff  had  cut  out  twenty  pieces  of  cloth,  &c.,  and  theieby 
forfeited  the  sum  of  201. ;  and  then,  though  the  bye-law  does  not  direct  any  demand 
of  the  money  before  it  shall  be  levied  by  distress,  it  is  stated  at  the  conclusion  of  the 
plea,  that  the  plaintiff  refused  to  pay  the  forfeiture,  and  therefore,  the  [597]  master 
and  wardens  made  out  a  warrant  of  distress.  For  these  reasons  and  on  these 
authorities  I  am  of  opinion  that  the  bye-law  would  be  bad,  circumstanced  as  this  case 
IS,  if  it  did  not  imply  the  necessity  of  a  demand  before  any  distress  could  be  made ; 
and  inasmuch  as,  in  this  case,  no  demand  was  proved  at  "^ the  trial,  we  ought  not  to 
disturb  the  verdict. 

Vaughax,  B  ,  was  not  present  at  the  argument,  and  Holland,  B.,  havincr  tried 
the  cause,  gave  no  opinion.  ° 

Rule  discharged. 

Promotions. 

In  Easter  Term  William  Walton,  Esq.,  Attorney-General  of  the  Duchy  of 
Lancaster,  took  his  seat  within  the  bar  on  his  appointment  as  King's  Counsel 

During  this_  Term  W.  Fuller  Boteler,  Esq.,  and  J.  A.  F.  Simpkinson,  Esq.,  were 
appointed  King  s  Counsel,  and  took  their  seats  within  the  bar  accordingly. 

End  of  Trinity  Term. 
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